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CLAUD  RAY. 

Oklahoma  Supreme  Court -^  Septem:ber  lH,  t01S. 
(54  Okla.  154,  158  Pac.  664.) 

Pleading:  —  verification  by  agent  —  reasons. 

1.  The  verification  of  a  pleading,  when  made  by  an  attorney  or  agent 
of  the  party,  must,  under  the  provisions  of  §  5654  of  Snyder's  Compiled 
Laws,  set  forth  why  it  is  not  made  by  the  party  himself;  that  is,  some 
showing  must  be  made  that  the  facts  are  within  the  i>ersonal  knowledge 
of  the  agent  or  attorney,  or  that,  if  the  party  is  a  plaintiff,  he  is  an  infant, 
or  of  unsound  mind,  or  imprisoned,  or  that  the  pleading  to  be  verified  is 
founded  upon  a  written  instrument  for  the  payment  of  money  only,  and 
that  such  instrument  is  in  the  possession  of  the  agent  or  attorney,  or  that 
the  party  is  not  a  resident  of  or  is  absent  from  the  state. 

[See  note  on  this  question  beginning  on  page  4.] 


Evidence  —  adverse  statements. 

2.  Any  statement  made  by  a  party 
to  an  action  which  is  against  his  own 
interest,  and  which,  in  its  nature, 
tends  to  establish  or  disprove  any  ma* 
terial  fact,  or  alleged  material  fact,  in 
the  case,  is  competent  to  be  put  in 
evidence  against  him  in  the  trial  of 
that  action. 

[See  1  R.  C.  L.  468.] 

Headnotes  by  Wilson,  C. 
7  AL.R.. 


Appeal  —  misstatement  of  fad  by  wiU 
ness. 

3.  An  assignment  of  error  that  the 
judgment  of  a  court  is  not  sustained 
by  the  evidence  cannot  properly  be 
predicated  on  a  manifestly  inadvertent 
misstatement  of  fact  by  a  witness,  if, 
from  the  whole  of  the  witness's  testi- 
mony, the  error  is  patent,  and  the 
true  meaning  of  the  witness's  state- 
ment can  be  correctly  determined,  and 
the  testimony,  correctly  interpreted, 
will  sustain  the  judgment. 
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EbrOb  to  ihe  Wxxxlward  County  Court  (Wyand,  J.)  to  review  a  judg- 
ment in  favor  of  plaintiff 9  and  overruling  a  motion  for  new  trial,  in  an 
action  of  forcible  entry  and  detainer.    Affirmed. 

The  facts  are  stated  in  the  Conunissioner's  opinion. 


Mr.  Charles  Swindall  for  plaintiff  in 
error. 

Mr.  C.  W.  Herod  for  defendant  in 
error. 

Wilson,  C,  filed  the  following 
opinion : 

This  action  was  commenced  in  a 
justice  of  the  peace  court  in  Wood- 
ward county  by  the  defendant  in 
error,  as  plaintiff^  against  the  plainr 
tiff  in  error,  as  defendant,  by  filing 
with  the  justice  of  the  peace  a  com- 
plaint which  was  verified  as  follows, 
omitting  the  jurat : 

State  of  Oklahoma, )      . 
Woodward  County  S 

E.  M.  McCune,  being  first  duly 
sworn,  on  oath  says  that  he  is  the 
agent  of  said  plaintiff,  that  he  has 
read  the  foregoing  (Petition  and 
knows  the  contents  thereof,  and  that 
the  facts  therein  stated  are  trua 

E.  M.  McCune. 

Upon  the  complaint  being  filed 
summons  was  issued  and  served, 
whereupon  the  defendant,  in  due 
course  of  time,  appeared  specially, 
and  moved  the  court  to  quash  and 
hold  for  naught  the  pretended  sum- 
mons, for  the  reasons,  among  oth- 
ers: First,  '^hat  at  the  time  said 
alleged  and  pretended  summons  was 
issued  in  said  cause  the  same  was 
void,  for  the  reason  that  no  com- 
plaint or  bill  of  particulars  had  been 
filed  under  oath  as  required  by  law  ;** 
and,  second,  ''that  no  sufiicient 
showing  was  made  by  the  plaintiff 
for  having  said  complaint  verified 
bgr  agt^ftt  instead  of  personally  by 
plaintiff,  as  required  by  law.*' 

This  motion  was  overruled,  and  an 
exception  saved,  and  a  demurrer  to 
the  complaint  filed  for  the  same  rea- 
sons, among  others,  which  demurrer 
was  overriued  lUfid  an  exception  to 
the  ruling  of  the  court  saved  by  the 
defendant,  whereupon  an  answer 
was  filed  and  a  trial  had  in  due 
course  of  time,  which  resulted  in  a 
judgment  for  the  defendant,  and 
the  case  was  appealed  to  the  county 


court,  where  the  motion  and  de- 
murrer were  refiled  by  leave  of 
court,  in  their  proper  order,  and 
ovMTuled  and  exceptions  saved. 
Upon  defendant's  motion  to  quash 
and  demurrer  being  overruled  by  the 
court  he  refiled  his  answer,  and  in 
due  course  of  time  a  trial  was  had, 
over  his  objection  to  the  introduc- 
tion of  evidence,  and,  a  judgment 
being  rendered  against  him  and  his 
motion  for  a  new  trial  being  over- 
ruled, he  appealed  to  this  court  by 
filing  herein  a  petition  in  error,  with 
a  case  made  attached. 

Plaintiff  in  error,  in  his  brief,  sub- 
mits his  case  on  two  propositions: 
First,  that  the  court  erred  in  not 
sustaining  his  motion  to  quash  the 
summons  in  the  case  because  the 
complaint  was  not  properly  verified, 
alleging  that  there  was  no  reason 
shown  in  the  affidavit  why  the  com* 
plaint  was  not  verified  by  the  plain- 
tiff instead  of  his  agent;  and,  sec- 
ond, he  challenges  the  competency 
and  sufficiency  of  the  evidence  sub- 
mitted on  behalf  of  the  plaintiff. 

The  first  contention  of  the  plain- 
tiff in  error  raises  the  question 
whether  the  verification  of  the  com- 
plaint conformed  to  the  statute  gov- 
erning the  verification  of  pleadings 
by  attorneys  and  agents,  a  question 
which  seems  to  have  been  fully  set- 
tled in  this  jurisdiction  adversely 
to  plaintiff  in  error's  contention. 
Section  6483  of  the  Forcible  Entry 
and  Detainer  Statute  (Snyder's), 
under  which  this  action  was  com- 
menced in  the  justice  court,  pro- 
vides that  ^he  summons  shall  not 
issue  herein  until  the  plaintiff  shall 
have  filed  his  complaint  in  writing 
under  oath,  with  the  justice.  .  .  ." 

Section  5654,  Snyder's  Compiled 
Laws,  provides  that  '*where  the  affi- 
davit [verifying  a  pleading]  is 
made  by  the  agent  or  attorney,  it 
must  set  forth  the  reason  why  it  is 
not  made  by  the  party  himscJf .  It 
can  be  made  by  the  agent  or  attor- 
ney only:   (1)  When  the  facts  are 
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within  the  personal  knowledge  of 
the  agent  or  attorney.  (2)  When 
the  plaintiff  is  an  in&nt»  or  of  un* 
sound  mind,  or  imprisoned.  (3) 
When  the  pleading  to  be  verified  is 
founded  upon  a  written  instrument 

pi««diB«^  ^^^  ^^  payment  of 

Teriacatioa  i»t  mouey  only,  and 
«c«»t^MMMfl.     g^^j^  instrument  is 

in  the  .possession  of  the  agent  or  at- 
torney. (4)  When  the  party  is  not 
a  resident  of ,  or  is  abs^it  from  the 
county." 

The  section  last  quoted  was  one  of 
the  provisions  of  the  Code  of  Civil 
]?rocedure  at  the  time  of  the  com- 
mencement of  this  section,  but  § 
6455  of  Snyder's  Compiled  Laws»  in 
force  at  the  time,  provides:  ^The 
provisions  of  an  act  entitled  ^An  Act 
to  EstaUish  a  Code  of  Civil  Proced- 
ure/ which  are,  in  their  nature,  ap- 
plicable to  the  jurisdiction  and  pro- 
ceedings before  justices,  and  in  re- 
spect to  which  no  special  provision  is 
made  by  statute,  are  applicable  to 
proceedings  before  justices  of  the 
peace/' 

Keeping  in  mind  the  above-quoted 
provisions  of  the  statute,  the  ques- 
tion for  determination  is :  Was  the 
pleading  in  question  properly  veri- 
fied? We  think  it  was.  Section 
6654  of  Snyder^s  Compiled  Laws  was 
adopted  by  our  state  from  the  Kan- 
sas statute,  and  the  court  of  appeals 
of  that  state,  passing  on  a  question 
similar  to  the  one  involved  here,  in 
the  case  of  Johnson  v.  Woodbury 
Trust  Co.  8  Kan.  App.  860,  57  Pac. 
134,  held  that  an  affidavit  very  simi- 
lar to  the  one  in  this  case  sufficiently 
complied  with  the  statute.  In 
that  case  the  affidavit  read  as  fol- 
lows :  "John  W.  Roberts^  of  lawful 
age,  being  first  duly  sworn,  deposes 
and  says  that  he  is  one  of  the  attor- 
neys and  agent  for  the  defendant 
herein;  that  he  is  familiar  with  all 
the  facts  set  out  in  the  above  and 
foregoing  answer,  and  knows  the 
contents  thereof ;  ...  and  all  the 
facts  and  allegations  and  matters  in 
said  answer  contained  and  alleged 
are  true  and  correct,  as  I  verily  be- 
lieve.'' 
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lii  Pac.  664.) 

See  also  Gibson  v.  Shorb,  7  Kan. 
App.  732,  52  Pac.  579. 

In  the  case  of  Garfield  County  v. 
Isenberg,  10  Okla.  378, 61  P^/c.  1067, 
the  suprone  court  of  the  then  terri- 
t<^  of  Oklahoma,  in  an  opinion  by 
Mr.  Justice  Irwin,  after  quoting  § 
3992  of  the  Statutes  of  1898,  that  be- 
ing the  same  as  §  5654  of  Snyder's 
Compikd  Laws,  said:  '^Now  it 
seems  to  us  that  a  fair  construction 
of  this  section  would  mean  that  some 
reason  must  be  given  by  said  affi* 
davit  why  it  was  not  signed  by  the 
party  or  the  proper  oflker;  that  is, 
some  showing  should  be  made  that 
this  affidavit  falls  within  one  or  the 
other  of  the  four  classes  set  forth 
in  the  section,  because,  unless  it 
does,  the  agent  or  attorney  has  no 
authority  to  verify  such  an  affi- 
davit." 

Again,  in  the  case  of  the  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Mitchell,  19  Okla. 
579, 101  Pac.  850,  the  supreme  court 
of  the  territory  expressed  the  same 
opinion  by  quoting  its  formerly  ex- 
pressed language  in  the  Isenberg 
Case. 
"  The  language  used  by  both  the 
Kansas  and  Oklahoma  courts  in  con- 
struing the  section  of  the  statute 
here  under  consideration  clearly  con- 
templates that,  where  an  affidavit  of 
an  attorney  or  agent,  verifying  a 
pleading  of  his  principal,  sets  forth 
facts  which  show  that  his  authority 
to  do  so  is  warranted  by  either  of 
the  four  classes  set  forth  in  said  sec- 
tion, a  sufficient  reason  is  thereby 
set  forth  why  the  party  himself  did 
not  verify  the  pleading. 

The  verifying  affidavit  in  this  case 
recited  that  E.  M.  McCune  was  the 
agent  of  the  plaintiff,  that  he  had 
read  the  petition  and  knew  the  con- 
tents thereof,  and  that  the  facts 
herein  stated  were  true.  This,  we 
believe,  brought  the  allegations  of 
the  affidavit  sufficiently  within  the 
first  class  of  cases  in  which  an  agent 
is  authorized  to  verify  a  pleading  for 
his  principal  by  §  5654  of  Snyder's 
Compiled  Laws  to  justify  the  verifi- 
cation being  made  by  such  agent, 
and  such  verification  was,  on  author- 
ity of  the  cases  above  cited,  a  suffi- 
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cient  verification  of  the  complaint  in 
question. 

On  the  trial  of  the  case  the  only 
proof  of  the  service  of  the  three 
days'  norice  required  by  the  Forcible 
Entry  and  Detainer  Statute  was  the 
testimony  of  one  Werline,  to  the  ef- 
fect that  he  was  present  at  the  trial 
of  the  case  before  the  justice  of  the 
peace  and  heard  the  defendant  testi- 
fy that  on  the  8d  day  of  January, 
1911,  he  was  served  with  a  notice  to 
vacate  the  premises.  The  plaintiff 
in  error  contends  that  this  evidence 
was  not  competent,  but  in  that  con- 
tention he  is  mis- 
taken, because  any 
statement  made  by 
a  party  to  an  action  which  is  against 
his  own  interest  in  the  case  is  always 
competent  to  be  put  in  evidence 
against  him  in  that  action. 


Evidence— 
ndverse  state- 
ments. 


Plaintiff  in  error  also  contends 
that  such  evidence  was  insufficient 
to  establish  the  fact  of  notice,  for 
the  reason  that  it  fixed  the  date  of 
service  more  than  a  year  before  the 
commencement  of  the  action,  but  the 
testimony  of  the  witness  about  that 
matter,  taken  as. a  whole,  was  such 
that  it  is  apparent  that  "1911"  was 
inadvertently  spoken,  and  that  what 
he  intended  to  say  Appe»i-mi«- 

WaS    "1912,"    and    it    statement  of 

can   be  determined  '•«*  »^^  ^•'W^— • 

from  his  entire  testimony  that  he 
meant  1912. 

Finding  no  substantial  error  in 
the  case,  we  recommend  that  the 
judgment  of  the  trial  court  be  af- 
firmed. 

Petition  for  rehearing  denied,  De- 
cember 21,  1916. 


ANNOTATION. 
Sufficiency  of  verificatkm  of  pleading  by  penon  other  than  party  to  action. 


I.  Scope  of  note,  4. 
n.  Person  entitled  to  verify; 

a.  Agent  or  attorney: 

1.  In  general,  5. 

2.  Action    on    instrument    for 

payment   of   money    only, 
11. 

3.  Action  for  injunction,  12. 

4.  Actibn  to  enforce  mechanic's 

lien,  13. 
6.  Plea  of  non  est  factum,  13. 

6.  Affidavit     for     attachment, 

14. 

7.  Plea  in  abatement,  14. 

b.  Public  officer,  16. 

e*  Officer  of  corporation: 

1.  Domestic  corporation: 

(a)  In  general,  17. 

(b)  Verification   held   au- 

thorized, 20. 

(c)  Verification   held   not 

authorized,  25. 

2.  Foreign  corporation,  28. 
d.  Coparty: 

1.  In  general,  30. 

2.  Joint  interest,  38 

3.  Several  interest,  37. 

/.  Scope  of  note. 

This  note  discusses  the  sufficiency 
of  the  verification  of  a  pleading  by 
any  person  other  than  the  party,  in- 
cluding, therefore,  the  right  of  a  cor- 


II.  d— continued. 

4.  Husband  and  wife: 

(a)  Several  interest,  38. 

(b)  Joint  interest,  39. 

e.  Guardian  ad  litem,  39. 

f.  Third  person,  40. 

III.  Formal  sufficiency  of  verification: 

a.  Allegation  of  right  to  verify: 

1.  Crenerally,  41. 

2.  In    action    for    injunction, 

49. 

b.  Facts  within  knowledge  of  af- 

fiant: 

1.  In  general,  51. 

2.  Statement  of  grounds  of  in- 

formation or  belief: 

(a)  Majority  rule,  62. 

(b)  Minority  rule,  70. 

c.  Action  on  written  instrument  for 

payment  of  money: 

1.  In  general,  70. 

2.  Rule  in  New  York,  72. 

3.  Rule  in  North  Carolina,  74. 

4.  Rule  in  Wisconsin,  74. 

d.  Absence  of  party  from  county, 

76. 
IV.  Miscellaneous,  78. 

porate  officer  to  verify  for  the  corpora- 
tion, and  the  right  of  a  public  officer 
to  verify  for  a  public  body.  In  con- 
sidering the  sufficiency  of  a  verifica- 
tion, both  the  right  of  an  agent  or 
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other  representative  to  verify,  and  the 
manner  in  which  the  facts  giving  him 
that  right  are  to  he  stated,  are  in- 
cluded. Matters  relating  to  the  form 
and  sufficiency  of  a  verification  which 
are  not  peculiar  to  verification  hy  a 
representative  are,  of  course,  «t- 
clnded. 

//•  Person  entitted   to   verify. 

a.  Agent  or  attorney. 
1,  In  general. 

The  right  of  an  agent  or  attorney 
to  verify  pleadings  is  generally  given 
by  statute,  and  exists  to  the  extent  and 
under  the  conditions  which  the  stat- 
utes of  each  jurisdiction  prescribe. 

United  States. — Marion  Phosphate 
Co.  V.  Cummer  (1894)  9  C.  C.  A.  279, 
13  U.  S.  App.  604,  60  Fed.  873;  Ke 
Glass,  119  Fed.  509. 

Alabama. — Guyton  v.  Terrell  (1901) 
132  Ala.  66,  31  So.  83. 

Georgia.-rSirmans  v.  Folsom  &  T. 
Hardware  Co.  (1916)  18  Ga.  App.  586, 
89  S.  E.  1103;  PouUain  v.  Pigg  (1878) 
60  Ga.  263;  Fort  v.  West  (1875)  53 
Ga.  584;  Coffee  v.  McCaskey  Register 
Co.  (1909)  7  Ga.  App.  425,  66  S.  E. 
1032;  Plant  v.  Mutual  L«  Ins.  Co. 
(1893)  92  Ga.  636, 19  S.  E.  719;  Misen- 
heimer  v.  Gainey  (1912)  11  Ga.  App. 
509,  75  S.  E.  844 

Iowa.— Wright  v.  Parks  (1860)  10 
Iowa,  342;  Kerr  v.  Hedge  (1861)  12 
iowa,  426. 

Kansas. — Mercer  v.  Ringer  (1888) 
40  Kan.  189,  19  Pac.  670.  See  also 
Kauter  v.  Fritz  (1897)  5  Kan.  App. 
756. 

Michigan*  —  Bergh  v.  Poupard 
(1842)  Walk.  Ch.  5. 

MississippL  —  Matthews  v.  Sont- 
heimer  (1860)  39  Miss.  174. 

Missouri. — ^Knapp,  S.  &  Co.  v.  Stand- 
ley  (1891)  45  Mo.  App.  264;  Taylor  v. 
White  (1901)  86  Mo.  App.  526; 
O'Brien  v.  Yare  (1901)  88  Mo.  App. 
489. 

Nevada. — Heintzelman  v.  L'Amor- 
oux  (1867)  3  Nev.  377. 

New  Jersey. — ^Lyons  v.  Allen  (1908) 
76  N.  J.  L.  391,  69  Atl.  642. 

New  York. — Imlay  v.  New  York  & 
H.  R.  Co.  (1848)  1  N.  Y.  Code  Rep. 
94,  1  Sandf.  782;  Treadwell  v.  Passett 


(1864)  10  How.  Pr.  184;  Smith  v. 
Rosenthall  (1858)  11  How.  Pr.  442; 
Betts  v.  Kridell  (1887)  20  Abh.  N. 
C.  1. 

Ohio.— Jirava  v.  Brieska  (1878)  4 
Ohio  Dec.  Reprint,  296. 

Oklahoma. — ^Alred  v.  Ray  (report- 
ed herewith)  ante,  1. 

Pennsylvania.  —  Reid  v.  Christy 
(1856)  2  Phila.  144;  Kinografen  v. 
Henius  (1914)  23  Pa.  Dist.  R.  980. 

South  Carolina. — Hecht  v.  Friesle- 
ben  (1887)  28  S.  C.  181,  5  S.  E.  476; 
Armstrong,  C.  &  Co.  v.  Friesleben 
(1888)  28  S.  C.  605,  5  S.  E.  479. 

Tennessee.  —  Klepper  v.  Powell 
(1871)  6  Heisk.  503.  See  also  Carter 
V.  Vaulx  (1868)  2  Swan,  639. 

Texas.— Dyer  v.  Winston  (1903)  33 
Tex,  Civ.  App.  412,  77  S.  W.  227. 

Virginia. — See  Merriman  Ca  v. 
Thomas  (1904)  103  Va.  24,  48  S.  £. 
490. 

Washington. — Cady  v.  Case  (1896) 
11  Wash.  124,  89  Pac.  375. 

Thus,  in  Klepper  v.  Powell  (Tenn.) 
supra,  it  was  held  that  a  plea  in  abate- 
ment may  be  verified  by  the  party  or 
by  his  agent  or  attorney,  and  that 
when  the  plea  is  verified  by  an  agent, 
the  fact  of  agency  need  not  be  stated 
in  the  affidavit,  the  court  saying: 
"While  pleas  may  be  sworn  to  by  the 
party  himself,  his  agent  or  attorney, 
we  do  not  know  of  any  rule  requiring 
the  fact  of  agency  to  be  stated  in  th^ 
affidavit.  We  see  the  fact  that  the 
party  has  done  that  for  another  that 
an  agent  might  well  do,  and  as  he 
has  assumed  to  act  as  agent  in  the 
stead  of  that  other,  we  can  see  no 
good  reason  why  the  complainant  shall 
object,  while  the  party  for  whom  the 
act  was  done  does  not  repudiate,  but, 
on  the  contrary,  adopts  it.  The  es- 
sential requirement  of  the  law  is  that 
the  truth  of  the  plea  shall  be  verified 
by  someone  who  is  willing  to  swear 
that  it  is  true." 

In  Heintzelman  v.  UAmoroux 
(1867)  3  Nev.  377,  it  was  stated  that, 
by  direct  provision  of  statute  (Prac- 
tice Act,  §  55),  a  pleading  may  be 
verified  by  an  attorney  where  the  par- 
ty is  absent  from  the  county  in  which 
the  attorney  resides,  or  is,  from  some 
cause,  unable  to  verify  it,  or  where 
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the  facts  are  within  the  knowledge  of 
the  attorney. 

So  in  Imlay  v.  New  York  &  H.  R.  Co. 
(1848)  1  N.  Y.  Code  Rep.  94,  1  Sandf. 
732,  the  objection  was  that  the  com- 
plaint was  verified  by  the  attorney, 
without  any  reason  or  excuse  being 
shown  why  it  was  not  done  by  the  par- 
ty. The  Code  allowed  it  to  be  verified 
by  the  party,  or  his  agent  or  attorney, 
and  made  no  distinction  between  the 
three.  It  was  held  that  the  verification 
was  not  irregular. 

In  Betts  V.  Kridell  (1887)  20  Abb. 
N.  C.  (N.  Y.)  1,  the  verification  of  the 
answer  objected  to  was  that  the  de- 
ponent, an  agent  of  the  defendant, 
''says  that  he  is  the  agent  of  the  de- 
fendant in  this  action;  that  the  fore- 
going answer  is  true  to  the  knowledge 
of  the  deponent,  and  that  the  reason 
that  this  verification  is  not  made  by 
the  party  is  that  all  the  material  al- 
legations of  said  answer  are  within 
the  personal  knowledge  of  this  de- 
ponent." '  The  provisions  of  the  stat- 
ute (Code  Civ.  Proc.  §  525)  were  that 
''the  verification  must  be  made  by  the 
affidavit  of  the  party/'  except,  among 
other  cases,  "where  all  the  material 
allegations  of  the  pleading  are  within 
the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case,  the 
verification  may  be  made  by  the  agent 
of  or  the  attorney  for  the  party."  The 
following  section  (526)  provided  that, 
where  the  affidavit  "is  made  by  a  per- 
son other  than  the  party,  he  must  set 
forth  in  the  affidavit  the  grounds  of 
his  belief  as  to  ail  matters  not  stated 
upon  his  knowledge,  and  the  reason 
why  it  is  not  made  by  the  party."  It 
was  held  that  the  verification  was  cor- 
rect, since  the  agent  swore  that  all 
the  material  allegations  of  the  answer 
were  within  his  personal  knowledge, 
and  this  is  sufficient,  without  assign- 
ing- any  reason  why  the  verification 
was  not  made  by  the  party. 

In  Wright  v.  Parks  (1860)  10  Iowa, 
842,  it  was  held  that  under  the  stat- 
ute (Code,  §  2177)  a  petition  in  scire 
facias  may  be  verified  by  the  affidavit 
of  the  attorney  for  the  plaintiff,  the 
court  saying :  "It  is  objected  that  the 
petition  is  not  sworn  to  by  the  plain- 
tiff, or  someone  who  shows  himself 


authorized  to  state  on  oath  that  the 
judgment  was  not  satisfied.  The 
judgment  is  for  the  possession  of  the 
land.  It  is  averred  in  the  petition 
that  the  defendant  was  in  possession 
of  the  same,  and  this  is  not  denied,  but 
is  admitted  by  the  demurrer.  The 
party  making  the  affidavit  could  have 
had  ample  means  of  knowing  the  judg- 
ment was  not  satisfied.  But  it  is  ad- 
mitted that  the  party  making  the  affi- 
davit was  an  attorney  for  plaintiff. 
Section  2177  of  the  Code  also  provides 
that  this  affidavit  may  be  made  by  an 
agent  or  an  attorney  as  well  as  by  the 
plaintiff." 

In  an  action  on  a  contract  wherein 
the  defendant  has  filed  his  plea,  his 
agent  or  attorney  may  make  the  neces- 
sary affidavit  to  a  proposed  amend- 
ment of  the  plea  at  the  trial  term,  if 
the  defendant  then  resides  out  of  the 
county.  PouUain  v.  Pigg  (1878)  60 
Ga.  263,  wherein"  it  was  said :  "It  ap- 
pears from  the  bill  of  exceptions  in 
this  case  that  the  defendant  filed  a 
plea  to  the  plaintiff's  action,  which 
was  demurred  to  as  being  insufficient 
in  law  as  a  defense  thereto,  and,  be- 
fore the  judgment  of  the  court  was 
rendered  thereon,  the  defendant  of- 
fered to  amend  said  plea  by  inserting 
therein  what  the  court  seemed  to  think 
was  lacking,  and  proposed  to  show 
tjiat  the  defendant  then  resided  out 
of  the  county,  and  was  sick,  when  the 
court  held  that  no  person  but  the  de- 
fendant himself  could  make  the  neces- 
sary affidavit  to  the  amended  plea,  and 
struck  the  original  plea,  and  entered 
judgment  for  the  plaintiff.  Where- 
upon the  defendant  excepted.  The 
question  made  in  this  case  is  whether, 
when  a  defendant  who  has  filed  his 
plea  in  a  civil  case  founded  on  con- 
tract under  the  provisions  of  §  3449 
of  the  Code,  and  afterwards  resides 
out  of  the  county,  his  agent  or  attor- 
ney at  law  can  make  the  necessary 
affidavit  to  an  amended  plea.  In  our 
judgment  he  may  do  so — ^the  amended 
plea  is  as  much  within  the  reason  and 
fSpirit  of  the  statute  as  the  original 
'plea,  especially  when  the  original  plea 
4s  so  defective  as  to  authorize  the 
court  to  strike  it." 
In  the  reported  case  (Aldred  v.  Ray, 
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ante,  1)   the  complaiiit  was  verified 
by  an   agrent   of   the   plaintiff   by   a 
sigrned     affidavit    reading    in     part: 
**[AfSant],  being  first  duly  sworn,  on 
oath  says  that  he  is  the  agent  of  said 
plaintiff,  that  he  has  read  the  fore* 
going  pietition,   and   knows  the   con* 
tents  thereof,  and  that  the  facts  there- 
in stated   are   true."     Section    5654, 
Snyder's  Compiled  Laws,  provides  as 
follows :    "Where  the  affidavit  [verify- 
ing a  pleading]  is  made  by  the  agent 
or  attorney,  it  must  set  forth  the  rea- 
son why  it  is  not  made  by  the  party 
himself.    It  can  be  made  by  the  agent 
or  attorney  only:    (1)  When  the  facts 
are  within  the  personal  knowledge  of 
the  agent  or  attorney.    (2)  When  the 
plaintiflf  is  an  infant;  or  of  unsound 
mind,  or  imprisoned.     (8)  When  the 
pleading   to   be   verified    is   founded 
upon  a  written  instrument  for  the  pay- 
ment of  money  only,  and  such  instru- 
ment is  in  the  possession  of  the  agent 
or  attOTiiey.     (4)  When  the  party  is 
not  a  resident  of,  or  is  absent  from  the 
county.**    The  section  last  quoted  was 
one  of  the  provisions  of  the  Code  of 
Civil  Procedure  at  the  time  of  the 
commencement  of  the  action,  but  an- 
other   act     (Snyder's    Comp.    Laws, 
§  6455)    in  force  at  that  time,  pro- 
vided as  follows:    "The  provisions  of 
an  act  entitled  'An  Act  to  Establish 
a  Code  of  Civil  Procedure,'  which  are, 
in   their    nature,    applicable    to    the 
jurisdiction    and   proceedings   before 
justices,  and  in  respect  to  which  no 
special  provision  is  made  by  statute, 
are  applicable  to  proceedings  before 
justices  of  the  peace."     It  was  held 
that  the  pleading  was  properly  veri- 
fied, since  where  the  affidavit  of  an 
agent  or  attorney,  verifying  a  plead- 
ing of  his  principal,  sets  forth  facts 
which  show  that  his  authority  to  do 
so  is  warranted  by  either  of  the  four 
classes  specified  in  the  statute,  a  suffi- 
cient reason  is  thereby  set  forth  why 
the  pairty  himself  did  not  verify  the 
pleading. 

In  Dyer  v.  Winston  (1903)  38  Tex. 
Civ.  App.  412,  77  S.  W.  227,  an  action 
for  commissions  alleged  to  be  due  for 
the  sale  of  land,  it  was  held  that  un- 
der a  statute  (Rev.  Stat.  art.  5)  the 


affidavit  of  the  defendant's  answer 
might  be  made  by  an  attorney. 

In  Bergh  v.  Poupard  (1842)  Walk. 
Ch.  (Mich.)  6,  a  motion  for  the  ap- 
pointment of  a  receiver  on  a  creditor's 
bill,  the  motion  was  oppojsed  on  the 
ground  that  the  jurat  did  not  state  the 
person  verifying  the  bill  to  be  the 
agent  or  attorney  of  the  clmiplain- 
ants.  The  110th  rule  of  the  court  re- 
quired bills  of  this  description  to  be 
verified  by  the  oath  of  the  complain- 
ant, or,  in  case  of  his  absence  from 
the  state,  or  other  sufficient  cause 
shown,  by  the  oath  of  his  agent  or  ^ 
tomey.  It  was  held  that  the  verifica- 
tion was  sufficient,  since  the  bill  was 
verified  by  the  oath  of  the  complain- 
ant's soiieitor  (as  opposed  to  agent), 
the  court  saying:  "Where  the  bill  is 
verified  by  the  ccmiplainant's  agent» 
who  is  not  also  the  solicitor  of  the 
complainant,  the  jurat  should  state 
the  person  verif 3riag  to  be  the  agent 
of  the  complainant;  but  where,  as  in 
the  present  ease,  it  is  verified  by  the 
oath  of  the  complainant's  solicitor,  the 
court  will  take  notice  of  that  fact  from 
the  record  and  proceedings  in  the 
cause." 

In  Knapp,  S.  ft  Co.  v.  Standley 
(1891)  46  Mow  App.  2M,  an  attach- 
ment suit,  it  was  held  that  verification 
of  an  interplea  by  the  attorneys  for 
the  interpleaders  was  sufficient. 

In  Treadwell  v.  Fassett  (1854)  10 
How.  Pr.  (N.  Y.)  184,  it  was  held  that, 
while  the  rule  adopted  by  the  Code 
with  respect  to  the  verification  of 
pleadings  is  that  it  shall  be  made  by 
the  party,  it  may  be  made  by  an  agent 
or  attorney  where  all  the  material  al- 
legations of  the  pleading  are  within 
the  personal  knowledge  of  the  agent 
or  attorney,  or  where  the  party  is  in- 
capable of  making  the  affidavit. 

And  in  Kinografen  v.  Henius  (1914) 
23  Pa.  Dist.  R.  980,  it  appeared  that 
under  a  rule  of  court  the  verification 
of  a  statement  of  claim  could  be  made 
by  an  agent  of  the  party  in  a  proper 
case,  and  especially  where  the  aifiant 
was  the  agent  of  a  foreign  client. 

In  Reid  v.  Christy  (1856)  2  PhUa. 
(Pa.)  144,  on  certiorari  to  rencK^re  a 
proceeding  before  tw<^  aldermen  to  ob- 
tain possession  of  demised  premises, 
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oath  to  be  taken  by  an  attorn^  for 
reasons  appearinjr  in  the  order  and  on 
the  face  of  the  oath  itself.  Re  Glass 
(1902)   119  Fed.  509. 

But  where  the  statute  requires  the 
affidavit  of  verification  to  be  made  by 
the  party,  it  cannot  be  made  by  an 
sigent  or  attorney.  Walker  v.  Byers 
(1853)  14  Ark.  247;  Wilson  v.  Menagh 
(1916)  201  111.  App.  487;  Warman  v. 
First  Nat  Bank  (1900)  185  IlL  60,  49 
L.R.A.  412,  57  N.  E.  60;  DeAtley  v. 
Senior  (1880)  55  Md.  483. 

Thus  in  Wilson  v.  Menagh  (1916) 
201  IlL  App.  487,  an  action  on  a  prom- 
issory note  signed  by  the  defendant, 
it  was  held  that  the  affidavit  of  mer- 
its which  puts  in  issue  the  indorse- 
ment of  a  note  must  be  signed  by  a 
party  to  the  action,  as  provided  by 
statute  (Practice  Act,  §  52)  and  that 
the  signature  of  the  defendant's 
agent  was  not  sufficient. 

And  in  Walker  v.  Byers  (Ailu)  su- 
pra, although  the  pleading  in  question 
was  not  verified  either  by  the  party  or . 
attorney,  the  court  stated  that  every 
claim  or  demand  against  a  decedent's 
estate,  in  whatever  manner  asserted, 
must  be  authenticated  by  the  affidavit 
of  the  claimant  as  provided  by  the 
statute,  because  in  no  other  way  can  a 
claim  be  exhibited  in  accordance  with 
the  statute  to  prevent  its  being  for- 
ever barred,  from  which  it  would  ap- 
pear that  an  agent  or  attorney  of  the 
party  could  not  verify  such  claim. 

In  Warman  v.  First  Nat.  Bank 
(1900)  185  111.  60,  49  L,R.A.  412,  57 
N.  E.  6,  suit  brought  by  the  indorsee 
bank  against  the  makers  of  two  prom- 
issory notes,  indorsed  by  the  payee 
and  discounted  with  the  indorsee,  a 
plea  of  the  general  issue  was  verified 
by  an  agent  of  the  defendants  by  a 
signed  affidavit  stating  that  the  afilant, 
''being  first  duly  sworn,  on  oath  says 
that  he  is  agent  of  the  above-named 
defendants  in  this  behalf;  that  said 
defendants  have  a  just  and  merito- 
rious defense  to  the  whole  of  plain- 
tiffs demand;  that  he  has  read  the 
foregoing  plea  and  knows  the  contents 
thereof,  and  verily  believes  the  same 
to  be  true."  The  statute  (Practice 
Act,  T  84)  required  that  the  affidavit 
necessary  to  put  a  party  upon  proof 


of  the  execution  of  an  inatniment  sned 
on,  if  to  a  plea,  be  the  affidavit  of  the 
defendant.  Under  the  proviso  of  the 
statute  the  party  making  such  affidavit 
must  still  be  a  party  to  the  suit.  It 
was  held  that  the  agenf  s  verification 
was  insufikient,  because  the  defend- 
ants alone  could,  within  the  meaning 
of  the  statute,  make  an  affidavit  that 
they  did  not  so  execute  them,  and  that 
the  proviso  did  not  support  the  con- 
tention that  under  it  the  affidavit 
was  sufficient* 

In  DeAtley  v.  Senior  (1880)  55  Md. 
483,  an  affidavit  filed  with  the  dec- 
laration, and  made  by  a  person  stated 
to  be  the  plaintiff's  bookke^>er,  was 
held  to  be  insufficient  and  not  in  com- 
pliance with  the  act  (Act  1864)  which 
provides  a  special  proceeding  by 
which  a  plaintiff,  by  taking  certain 
prescribed  steps,  is  allowed  to  get  a 
judgment  against  his  debtor  sooner 
than  by  the  usual  mode.  The  7th 
section  of  that  act  provides :  'In  any 
action  brought  for  any  of  the  causes 
mentioned  in  the  last  preceding  sec- 
tion, the  plaintiff,  if  he  make  affidavit 
or  afiSrmation  as  hereinafter  stated, 
shall  be  entitled  to  judgment  on  the 
first  day  of  the  term  of  the  court  in 
which  said  action  is  pending,  or  at  the 
return  day  next  succeeding  the  ap- 
pearance of  the  defendant,  whichever 
shall  first  happen  or  occur,  although 
the  defendant  may  have  pleaded;  un- 
less such  plea  contains  a  good  defense, 
and  unless  the  defendant  or  someone 
in  his  behalf  shall  make  oath  or  af- 
firmation that  said  plea  is  true,  and 
that  he  verily  believes  that  he  will  be 
able  at  the  trial  of  the  cause  to  pro- 
duce evidence  in  support  of  said  plea." 
By  the  8th  section  of  the  act,  this  af- 
fidavit of  the  plaintiff  must  be  made  at 
the  time  of  bringing  the  suit;  and  the 
contention  of  the  appellant's  counsel 
is  that,  by  the  express  language  of 
these  7th  and  8th  sections,  this  affi- 
davit is  to  be  made  by  the  plaintiff, 
and  can  be  made  by  no  one  else.  It 
was  so  held. 

See  also  Squires  v.  Chillicothe 
(1886)  89  Mo.  226,  1  S.  W.  23,  wherein 
it  was  held  that  an  application  for 
change  of  venue  must  be  verified  by 
the  plaintiff,  and  that  a  verification 
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by  the  plaintifTs  father  was  insuiil- 
cient. 

^.  Adion  on  insirttment  for  payment  of 

money  only. 

It  is  generally  provided  by  the  stat- 
utes governing:  the  verification  of 
pleadings  that  an  agent  or  attorney 
may  verify  a  pleading  founded  on  a 
written  instrument  for  the  payment  of  » 
money  only  when  the  instrument  is  in 
the  possession  of  the  attorney  or 
agent.  Cropsey  v.  Wiggenhorn  (1873) 
3  Neb.  108;  Wheeler  v.  Chesley  (1862) 
14  Abb.  Pr.  (N.  Y.)  441;  Lefevre  v. 
Latson  (1852)  4  Sandf.  (N.  Y.)  650; 
Treadwell  v.  Fassett  (1854)  10  How. 
Pr.  (N.  Y.)  184;  Rose  v.  Creutz  (1859) 
3  Ohio  Dec.  Reprint,  109;  Purdon  v. 
Carrington  (1877)  81  Ohio  St.  168; 
Bates  V.  Pike  (1859)  9  Wi&  224;  Half- 
hill  V.  Malick  (1911)  145  Wis.  200»  129 
N.  W.  1086.  See  post,  III.  d,  as  to  the 
sufficiency  of  the  statement  in  the  ver- 
ification of  the  existence  of  the  facts 
authorizing  verification  by  attorney. 

In  Rose  v.  Creutz  (1859)  8  Ohio 
Dec.  Reprint,  109,  it  was  held  that  a 
petition  in  an  action  to  recover  money 
rent  under  a  written  lease  which  is 
in  the  possession  of  the  plaintiffs  at- 
torney may  be  verified  by  the  attor- 
ney, since  such  an  instrument,  when 
sued  on  for  money  rent  only,  is  a 
written  instrument  for  the  pa3rment 
of  money  only,  within  the  terms  of 
the  statute  (Code,  §  113). 

An  attorney  or  agent  may,  under 
the  Ohio  statute  (2  Bates's  Anno. 
Stat  §  6109),  verify  a  complaint 
founded  upon  a  written  instrument  for 
the  payment  of  money,  which  is  in 
the  possession  of  the  agent  or  attor- 
ney.   Halfhill  V.  Malick  (Wis.)  supra. 

In  Bates  v.  Pike  (1859)  9  Wis.  224, 
the  verification  was  made  by  one  of 
the  attorneys  of  the  appellants,  who 
stated  that  he  had  read  the  complaint, 
and  knew  the  contents  thereof,  and 
that  the  same  was  true  of  his  own 
knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  be- 
lief, and  that,  as  to  those  matters,  he 
believed  it  to  be  true;  and  that  the 
knowledge  of  the  deponent,  and  the 
grounds  of  his  belief  of  the  truth  of 
the  complaint,  were  founded  upon  the 
fttct  that  the  bill  of  exchange  was  in 


the  possession  of  Johnson  &  Cameron, 
the  attorneys  of  the  appellants,  of 
which  firm  he  was  one;  and  that  the 
reason  that  the  affidavit  of  verifica- 
tion was  not  made  by  the  appellants, 
or  one  of  them,  was  that  the  appellants 
were  nonresidents  of  the  state,  and 
without  the  county  of  La  Crosse,  and 
that  their  affidavits  could  not  be  pro- 
cured.'' The  verification  was  held 
sufficient,  and  in  compliance  with  the 
requirements  of  the  existing  statute 
(Rev.  Stat.  chap.  125,  §  19). 

In  Cropsey  v.  Wiggenhorn  (Neb.) 
supra,  a  suit  on  a  promissory  note  and 
mortgage,  the  petition  was  verified  by 
one  of  the  plaintifTs  attorneys,  his 
signed  affidavit  reading  as  follows: 
[Affiant],  ''being  sworn,  says  he  is  one 
of  the  attorneys  of  the  above-named 
•  .  .  plaintiff  herein,  duly  author- 
ized in  the  premises;  that  the  above 
pleading  of  [plaintiff]  is  founded  up- 
on a  written  instrument,  for  the  pay- 
ment of  money  only,  and  is  now  in  the 
possession  of  this  affiant,  and  that  the 
facts  and  allegations  in  the  foregoing 
pleading  of  [plaintiff]  are  true  as  af- 
fiant believes.''  The  Code  (§  120) 
provided  '^hat  when  the  affidavit  is 
made  by  the  agent  or  attorney  it  must 
set  forth  the  reason  why  it  is  not  made 
by  the  party  himself.  It  can  be  made 
by  the  agent  or  attorney,  only :  First. 
Where  the  facts  are  within  the  per- 
sonal knowledge  of  the  agent  or  attor- 
ney. Second.  Where  the  plaintiff  is 
an  infant  or  of  unsound  mind.  Third. 
Where  the  pleading  to  be  verified  is 
founded  upon  a  written  instrument 
for  the  payment  of  money  only,  and 
such  instrument  is  in  possession  of 
the  agent  or  attorney.  Fourth. 
Where  the  party  is  not  a  resident  of, 
or  is  absent  from  the  county."  Gen. 
Stat.  §  543).  And  by  another  provi- 
sion it  was  declared :  'The  distinction 
between  actions  at  law,  and  suits  in 
equity,  and  the  form  of  all  such  ac- 
tions and  suits  heretofore  existing, 
are  abolished,  and  in  their  place  shalj 
be  but  one  form  of  action  to  be  called 
a  civil  action."  Gen.  Stat.  §  524.  It 
was  contended  that  an  attorney  hold- 
ing an  instrument  for  the  payment  of 
money  cannot  verify  the  pleading 
where  relief  is  sought  in  equity.     It 
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was  held  that  the  verification  was  suf- 
ficient, since  in  all  cases,  either  in  law 
or  equity,  an  agent  or  attorney,  having 
in  his  possession,  as  such  agent  or 
attorney,  an  instrument  for  the  pay- 
ment of  money  only,  may  verify  a 
pleading  where  such  instrument 
causes  the  substantive  cause  of  action, 
the  court  saying:  "The  object  of  re- 
quiring pleadings  to  be  verified  by  • 
oath  of  the  party,  his  agent  or  attor- 
ney, is  to  secure,  as  far  as  possible, 
a  correct  statement  of  the  cause  of 
action  or  defense,  and  no  greater  proof 
is  required  of  either  party  in  conse- 
quence thereof.  All  fictitious  issues 
are  abolished.  A  party  is  required  to 
set  forth,  in  ordinary  and  concise  lan- 
guage, his  cause  of  action  or  defense, 
and  his  prayer  for  such  relief  as  he 
thinks  himself  entitled  to.  In  this 
case  we  are  asked  to  hold  that  an  at- 
torney holding  an  instrument  for  the 
payment  of  money,  where  relief  is 
sought  in  equity,  cannot  verify  the 
pleading.  We  cannot  give  so  narrow 
a  construction  to  the  Code,  and  must 
hold  that  in  all  cases  an  agent  or  attor- 
ney, having  in  his  possession  as  such 
agent  or  attorney  such  instrument  for 
the  payment  of  money,  may  verify  a 
pleading,  where  such  instrument  con- 
stitutes the  substantive  cause  of  ac- 
tion, and  this  is  true  whether  the  re- 
lief is  sought  at  law  or  in  equity." 

But  in  Purdon  v.  Carrington  (1877) 
31  Ohio  St.  168,  it  was  held  that  a 
mortgage  given  to  secure  the  payment 
of  a  promissory  note  was  not  a  "writ- 
ten instrument  for  the  payment  of 
money  only,"  within  the  meaning  of 
the  statute  (Code,  §  13),  and  that  in 
an  action  based  on  a  mortgage  a  plead- 
ing could  not  be  verified  by  an  agent 
or  attorney  of  the  party,  though  the 
instrument  was  in  his  possession. 

3.  Action  for  injitnction, 

A  bill  for  injunction  may  be  verified 
by  an  agent  or  attorney  or  third  per- 
son acquainted  with  the  facts,  or  who 
gives  a  reason  therefor.  Woodworth 
V.  Edwards  (1847)  3  Woodb.  &  M.  120, 
Fed.  Cas.  No.  18,014;  Orme  v.  Mc- 
pherson (1867)  36  6a.  571;  Boston 
Mercantile  Co.  v.  Ould-Carter  Co. 
(1905)  123  Ga.  458,  51  S.  E.  466;  Sal- 
mon V.  Clagett   (1828)   3  Bland,  Ch. 


(Md.)  125;  Binney's  Case  (1829)  2 
Bland,  Ch.  (Md.)  100;  Nusbaum  v. 
Stein  (1858)  12  Md.  315;  My  Maryland 
Lodge  V.  Adt  (1905)  100  Md.  238,  68 
L.R.A.  752,  59  Atl.  721 ;  Youngblood  v. 
Schamp  (1862)  15  N.  J.  Eq.  42;  Hatch 
V.  Eustaphieve  (1839)  Clarke,  Ch. 
(N.  Y.)  63;  Edrington  v.  Allsbrooks 
(1858)  21  Tex.  186.  See  also  Coale  v. 
Chase  (1827)  1  Bland,  Ch.  (Md.)  137; 
Bank  of  Orleans  v.  Skinner  (1841)  9 
Paige  (N.  Y.)  305. 

In  Woodworth  v.  Edwards  (Fed.) 
supra,  a  bill  in  chancery  praying  for 
an  injunction,  it  was  held  that  if  the 
principal  was  not  in  a  situation  to 
swear  to  it  the  oath,  if  required,  might 
be  made  by  an  attorney. 

It  would  seem  that  a  bill  for  injunc- 
tion may  be  verified  by  an  agent  of  the 
plaintiff  who  was  privy  to  the  trans- 
action, the  plaintiff  being  a  foreigner 
and  resident  abroad.  Salmon  v.  Clag- 
ett (1828)  3  Bland,  Ch.  (Md.)  125. 

The  bill  in  an  action  for  an  injunc- 
tion is  usually  sworn  to  by  the  com- 
plainants, or  one  of  them;  but  if 
complainant  is  absent,  or  his  affidavit 
for  any  reason  cannot  be  procured,  it 
may  be  sworn  to  by  his  attorney,  or 
by  any  person  acquainted  with  the 
facts.  Youngblood  v.  Schamp  (1862) 
15  N.  J.  Eq.  42. 

In  Edrington  v.  Allsbrooks  (1858) 
21  Tex.  186,  a  petition  for  injunction 
was  verified  by  the  attorney  for  the 
petitioners.  A  statute  (Hart.  Dig. 
1846,  art.  1597)  declared  that  the  pe- 
tition shall  be  verified  by  the  oath  of 
the  party.  Another  statute  (Act  of 
January  11,  1856)  gives  to  the  afildavit 
made  by  the  attorney  the  same  force 
and  effect  as  if  made  by  the  principal. 
It  was  held  that  while  under  the  first 
provision  it  might  have  been  doubted 
whether  the  attorney,  though  fully  cog- 
nizant of  the  facts,  could  by  his  oath 
have  satisfied  the  law,  the  latter  act 
was  substantially  an  addition  to  the 
provision  cited  from  the  earlier  act. 

An  affidavit  verifying  a  petition  for 
injunction  made  by  the  general  man- 
ager of  the  plaintiff's  business,  and 
which  explicitly  stated  "that  the  mat^ 
ters  and  things  set  forth  in  the  fore- 
going petition  are  within  his  knowl- 
edge, and  are  true  as  therein  stated," 
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was  a  sufficient  verification,  as  against 
the  objection  that  it  was  made  by  a 
person  other  than  the  plaintiff  him- 
sdif.  My  Maryland  Lodge  v.  Adt 
(1905)  100  Md.  288,  68  L.ILA.  762,  69 
Atl.  721. 

A  bill  for  an  injnnction  may  be 
verified  by  the  affidavit  of  plaintiff's 
agenty  if  the  plaintiff  is  not  a  resident 
of  the  state.  Binnejr's  Case  (1829)  2 
Bland,  Ch.  (Md.)  100. 

In  Hatch  v.  Eustaphieve  (1889) 
Clarke,  Ch.  (N.  Y.)  68,  the  court  stat- 
ed that  an  oath  to  the  complainant's 
bill  is  held  to  be  well  made  by  his 
solicitor,  or  other  agent,  if  he  gives  a 
sufficient  reason  in  his  jurat  why  the 
complainant  is  not  himself  .sworn,  as 
is  the  every-day  practice  in  allowing 
injunctions  upon  creditors'  bills. 

Although  the  court,  in  its  discre- 
tion, may  require  the  verification  of 
an  application  for  a  ne  exeat,  an  agent 
may  verify  if  he  can  of  his  own  knowl- 
edge state  the  facts  as  positively  and 
distinctly  as  is  required  of  the  com- 
plainant. Orme  v.  MePherson  (1867) 
36  Ga.  571. 

In  Nusbaum  v.  Stein  (1858)  12  Md. 
315,  a  suit  for  injunction,  it  was  sug- 
gested that  the  affidavit  of  a  clerk 
might  be  sufficient. 

In  Boston  Mercantile  Co.  v.  Ould- 
Carter  Co.  (1905)  123  Ga.  458,  51  S. 
E.  466,  it  was  held  that  a  petition  for 
injunction  and  for  the  appointment  of 
a  receiver  was  sufficiently  verified  by 
the  attorney  for  the  plaintiff  by  an 
affidavit  to  the  effect  that  he  knew  the 
recitals  of  fact  to  be  true^  the  statute 
(Civ.  Code,  §  4966)  requiring  that  "pe- 
titions for  a  restraining  order,  injunc- 
tion, receiver,  or  other  extraordinary 
equitable  relief  should  be  verified  pos- 
itively by  the  petitioner,  or  supported 
by  other  satisfactory  proofs." 

However,  in  Bank  of  Orleans  v. 
Skinner  (1841)  9  Paige  (N.  Y.)  305, 
a  bill  filed  before  the  vice  chancellor 
to  call  certain  trustees  to  account,  and 
for  an  injunction,  and  for  the  appoint- 
ment of  a  receiver,  was  verified  by  the 
attorney  for  the  plaintiff  corporation, 
who  stated  therein  "that  he  has  read 
the  bill  and  knows  the  contents  there- 
of; that  he  has  information  as  to  all 
the  matters  stated  therein;  that  a  num- 


ber of  the  material  and  important 
facts  stated  in  the  bill,  and  the  prin^. 
oipal  part  thereof,  he  knows  of  his 
own  knowledge  to  be  true;  and  that  he 
believes  all  the  statements  in  the  bill 
are  true."  It  was  held  that  counsel  for 
the  bank,  if  better  acquainted  witlx 
the  facts,  was  a  proper  person  to  ver- 
ify the  bill  if  he  could  swear  to  the 
material  allegations  therein  as  matters 
of  his  own  knowledge,  but  that  his  affi- 
davit annoced  to  the  bill  was  defective 
in  not  stating  what  matters  in  the  bill 
were  within  his  own  knowledge,  and 
what  were  founded  on  his  belief  only, 
derived  from  the  information  of  others. 
And  in  Ck>ale  v.  Chase  (1827)  1  Bland, 
Ch.  (Md.)  187,  it  was  held  that  when 
the  affidavit  is  made  by  a  third  party,  if 
any  material  allegation  or  charge  in 
the  bill  for  injunction  which  is  neces- 
sary  to  be  sworn  to  positively  is  not 
within  the  personal  knowledge  of  the 
agent  or  attorney  who  verifies  the  bill, 
he  should,  in  addition  to  his  own  ver- 
ification, annex  to  the  bill  an  affidavit 
of  the  person  from  whom  he  derived 
his  information. 

4.  Action  to  enforoe  mechani&a  lien. 

By  direct  provisions  of  a  Minnesota 
statute  (Gen.  Stat  1894,  §  6236)  a 
statement  of  claim  for  a  mechanic's 
lien  may  be  verified  by  the  oath  of  the 
person  claiming  the  lien,  or  by  his 
agent,  or  by  one  having  knowledge  of 
the  facts.  Nordine  v.  Knutson  (1895) 
62  Minn.  264,  64  N.  W.  665. 

ff.  Piea  of  non  est  factum. 

It  has  been  held  that  a  plea  of  non 
est  factum  may  be  verified  by  an  agent 
or  attorney.  Brown  v.  Ferrell  (1912) 
—  Tex.  Civ.  App.  — ,  144  S.  W.  687; 
Eborn  v.  Zimpelman  (1877)  47  Tex. 
503,  26  Am.  Rep.  315. 

Thus,  in  Brown  v.  Ferrell  (Tex.) 
supra,  a  plea  of  non  est  factum  as  to 
certain  receipts  for  money  was  verified 
by  the  affidavit  of  an  agent,  who  trans- 
acted all  the  business  in  question,  and 
in  the  plea  of  non  est  factum  the  af- 
fiant swore  to  all  the  matters  therein 
set  out.  It  was  held  that  the  verifica- 
tion was  sufficient  and  that  the  agent 
might  have  verified  the  plea  even  if 
she  had  not  attended  to  all  the  busi- 
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ness,  if  it  did  not  appear  that  the 
priacipal  objected. 

The  affidavit  which  mast  accompany 
a  plea  of  non  est  factum  by  an  admin- 
istrator may  be  made  by  the  agent  or 
attorney  of  the  administrator  in  a 
proper  case.  Ebom  v.  Zimpelman 
(Tex.)  supra. 

In  Adamson  v.  Reagin  (1915)  148 
6a«  806,  84  S.  E.  965,  in  response  to 
certified  questions,  it  was  said  in  the 
official  headnote  that  an  attorney  at 
law  of  a  defendant  who  does  not  reside 
in  the  county  in  which  the  suit  is 
pending  may  make  the  required  oath 
to  a  plea  of  non  est  factum  to  the  best 
of  his  knowledge  and  belief,  under  the 
statute  (Act  of  March  4,  1869,  Civ. 
Code,  §  6642)  which  provided:  "In 
all  civil  cases  founded  on  contract 
where  there  is  an  issuable  defense, 
and  where  the  defendant  does  not  re- 
side in  the  county  in  which  suit  is 
pending,  it  shall  and  may  be  lawful 
for  the  agent  or  attorney  at  law  of 
such  defendant  to  make  oath  to  the 
plea,  and  the  same  shall  be  as  good 
and  sufficient  as  if  made  by  the  defend- 
ant himself."  The  second  section  pro- 
vided that  "when  the  plea  is  filed  on 
the  oath  of  the  agent  or  attorney  at 
law  of  the  defendant,  he  may  swear 
that  what  is  contained  in  such  plea  is 
true,  according  to  the  best  of  his 
knowledge  and  belief."  In  Adamson 
V.  Reagin  (1915)  17  Ga.  App.  126,  86 
S.  E.  455,  it  was  accordingly  said  in 
the  official  headnote  that,  under  the 
ruling  of  the  supreme  court  as  stated 
in  uie  preceding  paragraph,  the  trial 
court  properly  allowed  the  attorney  of 
the  defendant  who  did  not  live  in  the 
county  in  which  the  suit  was  pending 
to  verify  a  plea  of  non  est  factum  on 
her  knowledge  and  belief. 

However,  in  Fowler  v.  Grate  City 
Nat.  Bank  (1891)  88  Ga.  29,  18  S.  E. 
831,  it  is  stated  in  the  official  headnote 
that  the  verification  of  a  plea  of  non 
est  factum  must  be  by  the  affidavit  of 
the  defendant,  and  not  an  agent,  and 
that  the  exception  to  this  rule,  if  any, 
was  to  be  found  in  §  3449  of  the  Code. 

e.  Affidavit  for  aUachmenU 

It  is  held  that  an  affidavit  for  at- 
tachment may  be  made  by  an  agent  or 
attorney   of   the  plaintiff.     National 


Park  Bank  v.  Whitmore  (1886)  104 
N.  Y.  297,  10  N.  E.  524,  wherein  an 
affidavit  of  attachment  by  the  assist- 
ant cashier  of  the  plaintiff  corporation, 
positive  in  its  statement  tha^t  the 
plaintiff  was  entitled  to  recover  the 
sum  mentioned,  was  held  to  be  suffi- 
cient. 

See  also  Bates  v.  Robinson  (1859)  8 
Iowa,  318,  wherein  one  of  the  attor- 
neys of  the  plaintiff  verified  the  peti- 
tion ^although  he  did  not  sign  it,  the 
clerk  certifying  that  the  attorney  had 
made  oath  that  the  matter  and  things 
stated  in  the  petition  were  true.  It  was 
held  that  while  there  was  no  clear 
ground  on  which  it  could  be  held  to 
be  essential  that  the  affiant  in  an  affi- 
davit for  attachment  should  state  his 
means  of  knowledge,  it  was  the  better 
practice  and  desirable  in  all  cases 
where  the  oath  was  made  by  one  not 
a  party,  or  one  not  presumed  to  have 
the  information,  to  state  his  means  of 
knowledge. 

7.  Plea  in  abatemetU, 

By  the  weight  of  authority  an  agent 
or  attorney  may  verify  a  plea  in  abate- 
ment. Prim  V.  Davis  (1841)  2  Ala.  24; 
Atwood  V.  Higgins  (1884)  76  Me.  423; 
Geek  V.  Shepherd  (1859)  1  N.  M. 
346;  Bank  of  Tennessee  v.  Anderson 
(1856)  8  Sneed  (Tennu)  669;  Bank  of 
Tennessee  v.  Jones  (1852)  1  Swan 
(Tenn.)  391;  Carter  v.  Vaulx  (1853) 
2  Swan  (Tenn.)  639;  Carlisle  v.  Cow- 
an (1886)  85  Tenn.  165,  2  S.  W.  26; 
Cheatham  v.  Pearce  (1890)  89  Tenn. 
668,  15  S.  W.  1080. 

In  Prim  v.  Davis  (Ala.)  supra,  an 
action  of  debt  on  a  bail  bond  executed 
by  the  defendant  to  a  sheriff,  there 
was  a  plea  in  abatement  which  com- 
menced and  concluded  as  a  plea  to  the 
jurisdiction.  The  plea  was  signed  by 
counsel  and  verified  by  another  per- 
son. The  statute  which  required  pleas 
in  abatement  to  be  verified  by  oath 
did  not  specify  by  whom  the  verifica- 
tion should  be  made.  It  was  held  that 
the  verification  by  one  who  was  not 
the  defendant  was  not  irregular,  and 
that  the  court  could  not  say  that  by 
such  a  practice  an  undue  facility  was 
given  to  pleas  of  this  description. 

In  Atwood  V.  Higgins  (1884)  76  Me. 
428,  an  action  of  tort  wherein  the  de- 
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fendant  filed  a  plea  of  coveriure  ia 
abatement,  the  plea  was  verified  fay 
the  attorney  and  ageut^  who  signed  it 
on  his  own  responsibility  with  the  p«ur*' 
pose  of  binding  his  own  con8cle]iee» 
and  there  were  no  facts  stated  in  the 
plea  which  might  not  be  within  his 
own  knowledge.  It  was  held  that  the 
verification  was  good. 

In  Geek  v.  Shepherd  (1869)  1  N.  IL 
346,  an  action  of  trespass  and  false 
imprisonment,  it  was  objected  that  it 
was  not  competent  for  the  attorney  of 
the  defendant  to  make  the  oath  re- 
qaired  to  a  plea  in  abatement.  A 
statute  (Rev.  Code,  p.  178)  declared 
that  all  pleas  iiv  abatement,  except 
pleas  to  the  jurisdiction  as  to  the  sub* 
ject-matter,  should  be  under  oath*  It 
was  held  that  the  plea  might  be  re- 
garded as  a  plea  to  the  local  jarisdic^ 
tion,  and  not  as  to  the  subject-matter, 
and  as  such  was  required  to  be  sworn 
to,  but  as  the  act  did  not  say  that  the 
oath  could  be  made  only  by  the  party, 
and  as  all  acts  of  this  kind  are  to  be 
construed  liberally,  it  followed  that 
the  oath  could  be  made  by  a  third  per- 
son. 

In  Bank  of  Tennessee  v.  Anderson 
(1866)  3  Sneed  (Tenn.)  669,  an  action 
of  debt  against  the  maker  and  in- 
dorsees of  a  promissory  note,  it  was 
held  that  a  plea  in  abatement  may  be 
verified  by  an  agent. 

In  Bank  of  Tennessee  v.  Jones 
(1862)  1  Swan  (Tenn.)  391,  an  action 
of  assun4>sit  against  the  defendants 
as  drawers  and  indorsers  of  a  bill  of 
exchange,  tiie  defendantfs  plea  ia 
abatement  was  verified  by  a  third  per- 
son, his  affidavit  stating  "that  he  is 
informed  and  believes  that  the  above 
plea  is  true  in  substance  and  matter 
of  fact"  The  statute  (Act  of  1794, 
chap.  1,  §  26)  declared  that  no  plea 
in  abatement  shall  be  received,  unless 
the  party  offering  the  same  shall  prove 
the  truth  of  such  plea.  It  was  held, 
under  this  provision  of  the  statute,  the 
affidavit  could  be  made  by  the  attor- 
ney or  agent  of  the  defendant,  if  the 
facts  constituting  the  foundation  of 
the  plea  were  within  his  personal 
knowledge,  but  that  the  affidavit  ver« 
ifying  such  plea  must  be  positive  as  to 
the  truth  of  every  fact  contained  in 


the  plea,  and  should  leave  nothing  to 
be  collected  by  inference. 

A  plea  in  abatement  may  be  verified 
by  an  agent  or  attorney,  if  the  facts 
stated  within  the  plea  are  within  his 
personal  knowledge.  Carter  v.  Vaulx 
(1868)  2  Swan  (Tenn.)  639. 

In  Carlisle  v.  Cowan  (1886)  86  Tenn. 
166,  2  S.  W.  26,  an  action  on  an  at- 
tachment bond,  it  was  held  that  a  plea 
is  abatement  could  be  verified  by  the 
agent  or  attorney  of  the  defendant 
and  before  any  other  persons  within 
the  state  authorized  to  administer 
oaths,  it  not  being  necessary  that  the 
pleas  should  be  verified  before  the 
court  where  the  suit  was  pending. 

In  Cheatham  v.  Pearce  (1890)  89 
Tenn.  668,  16  S.  W.  1080,  it  was  held 
that  the  verification  of  a  plea  in  abate- 
ment by  the  solicitor  of  the  defendants 
was  sufficient  where  the  affidavit  was 
that  the  facts  in  the  plea  are  true  "in 
substance  and  in  fact,"  and  that  the 
affiant  is  acquainted  with  the  facts,  the 
court  saying :  "It  was  held  in  Bank  of 
Tennessee  v.  Jones  (Tenn.)  supra, 
that  a  plea  in  abatement  may  be  sworn 
to  by  an  attorney  or  agent  of  the  de- 
fendant, if  the  facts  constitutiiig  the 
foundation  of  the  plea  be  within  his 
personal  knowledge.  See  also 'Carter 
V.  Vaulx  (1S63)  2  Swan  (Tenn.)  641; 
Bank  of  Tennessee  v.  Anderson  (1866) 
8  Sneed  (Tenn.)  672;  Carlisle  v.  Cow- 
an (1886)  86  Tenn.  170,  2  S.  W.  26; 
Klepper  v.  Powell  (1871)  6  Heisk 
(Tenn.)  508.  In  the  case  last  cited  it 
was  said  that  it  was  not  necessary 
that  the  fact  of  agency  should  be  stat- 
ed in  the  affidavit,  and  that  the  essen- 
tial requirement  is  that  the  truth  of 
the  plea  shall  be  verified  by  someone 
who  is  willing  to  swear  that  it  is  true. 
Mr.  Dickinson  [the  solicitor]  swears 
that  the  facts  in  the  plea  are 
true  Mn  substance  and  in  fact,* 
which  complies  with  the  rule  that 
the  affidavit  must  be  positive  in 
form.  Wrompelmeir  v.  Moses  (1874) 
3  Baxt  XTenn.)  470;  Trabue  v.  Hig- 
den  (1867)  4  Coldw.  (Tenn.)  623; 
Bank  of  Tennessee  v.  Jones  (1861)  1 
Swan  (Tenn.)  392;  Seifreid  v.  People's 
Bank  (1873)  2  Tenn.  Ch.  18.  He  fur- 
thermore swears  that  he  is  acquainted 
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with  the  facts.  We  think  that  his  ver- 
ification of  the  plea  was  sufficient/' 

In  Huthsing  v.  Maus  (1865)  36  Mo. 
301,  it  was  held  that  the  affidavit  of 
truth  in  support  of  a  plea  in  abate- 
ment made  by  an  agent  of  the  party 
was^  defective,  and  should  have  been 
made  by  the  party  under  the  statute 
concerning  change  of  venue  in  civil 
cases,  which  evidently  contemplates 
that  the  application  should  be  made 
by  the  party  himself  and  expressly  re- 
quires that  he  ^'shall  annex  thereto  an 
affidavit  to  the  truth  of  the  petition/' 
and  makes  no  provision  for  this  oath 
being  taken  by  an  agent,  especially  in 
view  of  the  fact  that  it  is  expressly 
provided  in  criminal  cases  that  the  af- 
fidavit may  be  made  by  an  agent. 

However,  in  Norvell  v.  Porter 
(1876)  62  Mo.  809,  an  attachment  suit, 
it  was  held  that  the  affidavit  of  the 
attorney  was  a  sufficient  verification 
plea  in  abatement  under  the  statute 
providing  that  ''all  pleadings  and  oth- 
er proceedings  in  attachment  causes 
shall  conform  to,  and  be  governed  as 
near  as  may  be  by,  the  law  regulating 
the  practice  in  courts  of  justice  in 
civil  cases/'  The  court  said :  "Under 
this  provision  it  was  clearly  competent 
for  the*attorney  to  make  the  necessary 
affidavit,  as  it  would  certainly  be  in 
matters  arising  during  the  progress  of 
any  other  civil  case/' 

In  at  least  two  jurisdictions  it  ap- 
pears that  a  plea  in  abatement  must 
be  verified  by  the  party.  Colquitt  v. 
Mercer  (1871)  44  Ga.  432;  Bancroft  v. 
Eastman  (1845)  7  IlL  259. 

In  Colquitt  v.  Mercer  (Ga.)  supra, 
an  action  on  an  open  account,  a  plea 
to  the  jurisdiction  verified  by  the  de- 
fendant's counsel  was  struck  out  be- 
cause it  was  not  verified  by  the  de- 
fendant. The  statute  (Code,  §  3410) 
provided  that  a  plea  to  the  jurisdic- 
tion must  be  pleaded  in  person  and 
(§  S412)  must  be  sworn  to.  By  a  later 
statute  (of  1869)  it  was  provided  that 
in  suits  upon  contracts,  if  the  defend- 
ant is  not  a  resident  of  the  county, 
"issuable"  pleas  may  be  sworn  to  by 
the  attorney.  But  it  was  held  that  a 
plea  to  the  jurisdiction  was  not  an  is- 
suable plea  under  this  Act  of  1869, 
nor  under  the  provision  of  the  Con- 


stitution of  1868;  that  in  suits  upon 
contracts  the  court  shall  give  judg- 
ment without  the  intervention  of  a 
jury,  where  an  issuable  defense  is  not 
filed  under  oath  (Const,  art.  5,  II.  8). 
In  Bancroft  v.  Eastman  (IIL)  supra^ 
an  action  of  assumpsit  conunenced  by 
capias,  under  a  statute  (Rev.  Laws  59, 
§  1)  providing  that  the  party  offering 
a  dilatory  plea  ''shall  file  an  affidavit 
of  the  truth  thereof,"  it  was  held  that 
the  plea  in  abatement  must  be  ofifered 
by  the  defendant  himself  and  cannot 
be  made  by  a  third  person,  and  that 
this  was  the  intention  of  the  legisla- 
ture is  shown  by  an  essential  change 
in  the  language  made  in  a  subsequent 
statute  (Rev.  Stat.  chap.  6,  §  1),  pro- 
viding ''that  no  plea  in  abatement  shall 
be  received  in  any  court  in  this  state, 
unless  the  party  offering  the  same,  or 
some  other  person  for  him,  file  an  affi- 
davit of  the  truth  thereof." 

b.  Public  officer. 

It  would  seem  that  a  public  officer 
may  at  times  verify  a  pleading  on  in- 
formation and  belief  only,  and  that 
the  public  officer  best  acquainted  with 
the  facts  will  be  allowed  to  verify  the 
pleadings.  Estill  County  v.  Richmond, 
N.  I.  &  B.  R.  Co.  (1891)  91  Ky.  349, 
15  S.  W.  862;  Corpenny  v.  Sedaiia 
(1874)  57  Mo.  88;  Atty.  Gten.  v.  Bank 
of  Columbia  (1829)  1  Paige  (R  Y.) 
511;  State  v.  Port  Royal  &  A.  R.  Co. 
(1896)  45  S.  C.  470,  23  S.  E.  383. 

In  the  case  last  cited,  an  action  by 
stockholders  asking  that  their  corpora- 
tion should  be  required  to  resume  the 
exercise  of  its  duty,  etc.,  the  complaint 
was  verified  by  the  attorney  general 
who  stated  that  the  complaint  and  in- 
formation were  "true  of  his  own 
knowledge,  except  as  to  those  matters 
therein  stated  on  information,  and  as 
to  those  matters  he  believes  [them] 
to  be  true."  The  verification  was  held 
to  be  sufficient. 

In  Corpenny  v.  Sedaiia  (1874)  67 
Mo.  88,  an  action  for  damages  by  a 
property  owner  against  a  municipal 
corporation,  it  was  held  that  an  appli- 
cation for  change  of  venue  was  suffi- 
cient if  sworn  to  by  the  city  attorney 
rather  than  by  the  mayor  or  other 
chief  officers,  since,  while  the  service 
of  a  writ  of  summons  must  be  had  on 
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the  chief  office  of  the  corporation, 
this  resulted  from  express  statutory 
provisions,  and  it  did  not  follow  that 
he  was  the  proper  person  to  make  an 
affidavit  for  chancre  of  venue. 

Atty.   Gen.   v.   Bank   of   Columhia 
(1829)   1  Paige  (N.  Y.)  611,  was  an 
action  by  the  attorney  general  against 
an  insolvent  bank.    By  a 'statute  (Act 
of  April,  182&  [Sess.  Laws  1825,  chap. 
325,  §  17])  it  was  made  the  duty  of 
the  attorn^  general,  whenever  any  in- 
corporated bank  is  insolvent  and  un- 
able to  pay  its  debts,  to  apply  to  this 
court  for  an  injunction,  restraining 
the  officers  of  the  institution  from  ex- 
ercising  any   of  the  privileges   and 
franchises  granted  by  their  charter, 
and  from  collecting  or  receiving  any 
debts,  and  from  paying  out  or  in  any 
way  transferring  any  of  the  moneys 
or  effects  of  such  company ;  and  to  ap- 
point a  receiver  of  its  property,  mon- 
eys, and  effects,  and  to  distribute  the 
same  among  its  fair  and  honest  cred- 
itors.    The  information  was  verified 
by  the  attorney  general  and  the  comp- 
troller, who  stated  their  belief  that 
the  bank  was  insolvent  and  unable  to 
pay  its  debts,  and  thereupon  an  in- 
junction was  granted,  which  was  in 
force  at  time  of  hearing  in  appellate 
court.    The  court  held  that  the  attor- 
ney general  had  done  all  that  could 
be  done  by  him  in  any  case  to  satisfy 
the  court  that  the  bank  was  insolvent, 
since  no  one  could  swear  positively 
to  the  insolvency  of  the  institution  ex- 
cept its  officers,  against  whom  the  pro- 
ceeding was  instituted,  and  the  state- 
ment of  the  foregoing  facts  was  all 
that  could  reasonably  be  called  for  un- 
der this  part  of  the  statute. 

In  Estill  County  v.  Richmond,  N.  I. 
&  B.  R.  Co.  (1891)  91  Ky.  849,  15  S. 
W.  862,  an  action  brought  by  a  county 
to  enjoin  the  delivery  of  certain  bonds, 
it  appeared  that  the  county  judge  re- 
fused to -verify  the  petition.  It  was 
held  that,  although  the  statute  (Civ. 
Code,  §  117,  subsec.  2)  provided  that 
the  petition  of  a  coun^  must  be  Veri- 
fied by  its  chief  officer  residing  in  the 
county,  or,  if  there  is  no-  such  officer 
residing  in  the  county,  it  may  be  veri- 
fied by  its  attorney,  if  the  county  judge 
refused  to  verify,  the  county  attorney 
7  A.L.R.— 2. 


had  the  right  to  verify,  and  if  he 
should  refuse,  some  person  authorized 
to  order  the  action  instituted  should 
be  permitted  to  verify  the  petition,  to 
prevent  a  failure  of  justice. 

In  Combs  v.  Breathitt  County  (1896) 
18  'Ky.  L.  Rep.  809,  88  S.  W.  188,  39 
S.  W.  38,  an  action  by  a  county  against 
the  sheriff  and  his  sureties  on  the 
sheriff's  bond,  for  revenue  alleged  to 
have  been  collected  by  that  officer  and 
not  paid  over,  it  was  held  that  the 
county  judge  was  the  proper  person 
to  verify  the  petition,  under  the  rule 
requiring  the  verification  of  a  plead- 
ing. 

0.  Officer  of  oorporatioiu 

1.  Domestic  corporation* 

(a)  In  general. 

Since  a  corporation  itself  cannot 
make  an  oath,  its  pleadings  must  of 
necessity  be  verified  by  a  natural  per- 
son who  is  a  representative  of  the  cor- 
poration, and  the  right  of  a  person  to 
verify  a  pleading  for  a  domestic  cor- 
poration depends  on  whether  he  is 
within  one  of  the  particular  classes  of 
persons  named  in  the  statute  as  proper 
parties  to  verify  for  a  corporation. 

United  States.— Re  Glass  (1902)  119 
Fed.  509;  Consumers'  Trust  Gas  Co.  v. 
Quinby  (1905)  70  C.  C.  A.  220, 137  Fed. 
882. 

Alabama.  —  Gainesville  Female 
Academy  v.  Brown  (1842)  3  Ala.  326. 

Arkansas.  —  Beirne  v.  Imboden 
'  (1853)  14  Ark.  237. 

California.— Re  Close  (1895)  106 
Cal.  574,  39  Pac.  1067 ;  H.  G.  Bittleston 
Law  &  Collection  Agency  v.  Howard 
(1916)  172  Cal.  357,  156  Pac.  515; 
Stockton  Lumber  Co.  v.  Blodgett 
(1906)  3  Cal.  App.  94,  84  Pac.  441. 

Colorado.  —  Tulloch  v.  Belleville 
Pump  &  S.  Works  (1892)  17  Colo.  579, 
31  Pac.  229. 

Florida. — Seaboard  Air  Line  R.  Co. 
V.  Southern  Invest.  Co.  (1907)  53  Fla. 
882,  44  So.  351,  13  Ann.  Cas.  18. 

Iowa. — Marshall  Field  Co.  v.  Oren 
Ruffcorn  Co.  (1902)  117  Iowa,  159,  90 
N.  W.  618. 

Kansas. — ^Hornick  v.  Union  P.  R.  Co. 
(1911)  85  Kan.  568,  38  L.R.A.(N.S.) 
826,  118  Pac.  60,  Ann.  Cas.  1913 A,  207. 
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KentoclQr. — First  Nat  Bank  v.  San- 
ders Bros.  (1915)  ie2  Ky.  874,  172  S. 
W.  689;  Kentuclqr  Jeans  Clothing  Go. 
V.  Bohn  (1898)  104  Ky.  387,  47  S.  W. 
260;  Mandel  v.  Fidelity  Trust  Co. 
(1908)  128  Ky.  289,  107  S.  W.  775; 
Combs  V.  Breathitt  County  (1896)  18 
Ky.  L.  Rep.  809,  38  S.  W.  138,  39  S.  W. 
33. 

Maryland. — ^Knickerbocker  L.  Ins. 
Co.  V.  Hoeske  (1869)  32  Md.  317;  Sal- 
mon V.  Clagett  (1828)  3  Bland,  Ch. 
125;  Fowble  v.  Kemp  (1901)  92  Md. 
630,  48  Atl.  379;  Georges  Creek  Coal 
&  I.  Ck>.  V.  Detmold  (1826)  1  Md.  Ch. 
371. 

Michigan. — Forbes  Lithograph  Mfg. 
Co.  V.  Winter  (1895)  107  Mich.  116, 
64  N.  W.  1053. 

Minnesota. — ^La  Plant  v.  Pratt-Ford 
Greenhouse  Co.  (1907)  102  Minn.  93, 
112  N.  W.  889;  National  City  Bank  v. 
Zimmer  Vacuum  Renovator  Co.  (1916) 
132  Minn.  211,  156  N.  W.  265;  John  T. 
Noye  Mfg.  Co.  v.  Wheaton  Roller-Mill 
Co.  (1895)  60  Minn.  117,  61  N.  W.  910. 

Mis8ifi8ijn>i. — Masonic  Ben.  Asso.  v. 
Simmons  (1905)  86  Miss.  470,  38  So. 
791. 

MissoorL — St.  Louis,  0.  H.  &  C.  R. 
Co.  V.  Fowler  (1892)  113  Mo.  458,  20 
S.  W.  1069. 

Nebraska. — Moline,  M.  &  S.  Co.  v. 
Curtis  (1893)  38  Neb.  520,  57  N.  W. 
161;  Beatrice  Rapid  Transit  &  Power 
Co.  V.  German  Nat  Bank  (1895)  45 
Neb.  147,  63  N.  W.  374. 

Nevada. — Heintzelman  v.  L'Amoroux 
(1867)  3  Nev.  377. 

New  Jersey. — Trenton  Bkg.  Co.  v. 
Haverstick  (1829)  11  N.  J.  L.  171; 
North  Penn  Iron  Co.  v.  Boyce  (1904) 
71  N.  J.  L.  434,  58  Atl.  1094;  Young- 
blood  V.  Schamp  (1862)  15  N.  J.  Eq. 
42. 

New  York. — Van  Home  v.  Mont- 
gomery (1851)  5  How.  Pr.  238;  Meton 
v.  Isham  Wagon  Co.  (1888)  15  N.  Y. 
Civ,  Proc.  Rep.  259,  4  N.  Y.  Supp.  215 ; 
Kelly  V.  Woman  Pub.  Co.  (1888)  15 
N.  Y.  Civ.  Proc.  Rep.  259,  note,  4  N. 
Y.  Supp.  99;  Shaft  v.  Phoenix  Mut.  L. 
Ins.  Co.  (1876)  67  N.  Y.  544,  23  Am. 
Rep.  138,  reversing  (1876)  8  Hun,  632; 
Bigelow  V.  Whitehall  Mfg.  Co.  (1879) 
1  City  Ct.  Rep.  138;  Eastham  v.  New 
York  State  Telephi  Co.  (1908)  86  App. 


Div.  562,  83  N.  Y.  Supp.  1019;  Climax 
Specialty  Co.  v.  Smith  (1900)  81  Misc. 
275,  64  N.  Y.  Supp.  42,  7  N.  Y.  Anno. 
Cas.  375;  High  Rock  Knitting  Co.  v. 
Bronner  (1896)  18  Misc.  627,  48  N. 
Y.  Supp.  725;  American  Insulator  Co. 
v.  Bankers  &  M.  Teleg.  Co.  (1885)  7 
N.  Y.  Civ.  Proc  Rep.  443,  2  How.  Pr. 
N.  S.  120,  13  Daly,  200;  Martin  v.  Erie 
Preserving  Co.  (1888)  14  N.  Y.  Civ. 
Proc.  Rep.  224;  Duryea,  W.  &  (To.  v. 
Rayner  (1895)  11  Misc.  294,  82  N.  Y. 
Supp.  247 ;  Henry  v.  Brooklyn  Heights 
R.  Co.  (1904)  43  Misc.  589,  89  N.  Y. 
Supp.  525,  affirmed  without  opinion  in 
(1904)  97  App.  Div.  631,  89  N.  Y.  Supp. 
1106. 

North  Carolina. — Phifer  v.  Travel- 
lers Ins.  Co.  (1898)  123  N.  C.  405,  31 
S.  E.  715;  Banks  v.  Gay  Mfg.  Co. 
(1891)  108  N.  C.  282,  12  S.  E.  741; 
Commeircial  Nat.  Bank  v.  Hutchison 
(1882)  87  N.  C.  22;  Godwin  v.  Caro- 
lina Teleph.  &  Teleg.  Co.  (1904)  136 
N.  C.  258,  67  L.R.A.  251,  103  Am.  St. 
Rep.  941,  48  S.  E.  636,  1  Ann.  Cas.  203. 

Ohio. — ^Bulloch  Beersford  Mfg.  Co. 
V.  Hedges  (1905)  29  Ohio  C.  C.  388, 
affirmed  in  (1907)  76  Ohio  St.  91,  81 
N.  E.  171;  Standard  Fashion  Co.  v. 
Dean  (1898)  8  Ohio  C.  A  C.  P.  Dec. 
389. 

Pennsylvania.  —  Andrews  v.  Blue 
Ridge  Packing  Co.  (1903)  206  Pa.  370, 
55  Atl.  1059 ;  Erie  Boot  &  Shoe  Co.  v. 
Eichenlaub  (1889)  127  Pa.  164, 17  Atl. 
889. 

South  Carolina. — ^Bray  Clothing  Co. 
V.  Shealy  (1898)  53  S.  C.  12,  30  S.  E. 
620 ;  Southern  Cotton  Oil  Co.  v.  Light- 
sey  (1915)  100  S.  C.  41,  84  S.  E.  301. 

Virginia.  —  Taylor  v.  Sutherlin- 
Mead  Tobacco  Co.  (1908)  107  Va.  787, 
14  L.R.A.(N.S.)  1135,  60  S.  E.  132. 

West  Virginia. — Quesenberry  v.  Peo- 
pie's  Bldg.  Loan  &  Sav.  Asso.  (1898) 
44  W.  Va.  512,  30  S.  E.  73. 

Where  a  bill  for  an  injunction  is 
filed  by  a  corporation,  the  officer  or 
other  person  who  has  the  principal 
personal  knowledge  of  the  facts  should 
swear  to  them.  Youngblood  v.  Schamp 
(1862)  15  N.  J.  Eq.  42. 

An  answer  may  be  verified  by  the 
president,  or  the  secretary,  or  by  the 
attorney  of  a  corporation.     John  T. 
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Noye  Mfg.  Co.  v.  Wheaton  Roller-Hill 
Co.  (1895)  60  Mimu  117,  61  N.  W.  910. 

By  direct  provision  of  a  Kansas  stat>- 
Hte  (Civ.  Code,  §  112)  when  a  munici* 
pal  or  other  corporation  is  a  party  the 
verification  may  be  made  by  an  officer 
thereof,  its  agent  or  attorney.  Hor« 
nick  V.  Union  P.  R.  Co.  (1911)  85  Kan. 
568,  38  L.R.A.(N.S.)  826,  118  Fac*  60, 
Ann.  Cas.  1913A,  208. 

In  Forbes  Lithograph  Co.  v.  Winter 
(1895)  107  Mich.  116,  64  N.  W.  1053, 
it  teas  held  that  the  afiidavit  of  ac* 
count  which  stated  that  the  afiiant  was 
the  treasurer  of  the  company  sufii* 
ciently  showed  his  authority  to  verify. 

When  a  bill  for  injunction  is  filed 
by  ^  corporation,  an  officer  thereof  or 
other  person  who  has  personal  knowl- 
edge of  the  facts  should  swear  to  them. 
Fowble  V.  Kemp  (1901)  92  Md.  630,  48 
Atl.  379. 

When  a  corporation  is  a  party  the 
verification  of  a  pleading  under  the 
statute  (Practice  Act,  §  55)  may  be 
made  by  an  officer  thereof.  Heintzel- 
man  v.  L'Amoroux  (1867)  3  Nev.  377. 

Under  the  Maryland  statute  (Act  of 
1864)  the  pleas  of  a  corporation  must 
be  verified  by  the  oath  of  some  natural 
person  capable  of  making  an  affidavit, 
as  a  corporation  is  incapable  of  mak- 
ing an  oath.  Knickerbocker  L.  Ins.  Co. 
V.  Hoeske  (1870)  32  Md.  317. 

In  First  Nat.  Bank  v.  Sanders  Bros. 
(1915)  162  Ky.  374,  172  S.  W.  689,  it 
was  held  that  an  affidavit  for  a  warn- 
ing order,  as  well  as  the  affidavit  for 
an  attachment,  must  be  made  by  the 
chief  officer  or  agent  of  the  corpora- 
tion if  such  officer  is  in  the  county 
at  the  time,  and  that,,  if  made  by  any 
•other  person,  it  is  invalid,  unless  it 
shows  the  connection  which  the  party 
making  it  has  with  the  corporation, 
and  that  the  officer  whose  duty  it  is 
to  make  it  is  then  absent  from  the 
county..  The  court,  in  construing  the 
various  Code  provisions  on  which  its 
decision  was  based,  said:  ''The  affi- 
davit for  the  warning  order  in  these 
eases,  as  well  as  the  affidavit  upon 
which  the  order  of  attachment  seems 
to  have  been  obtained,  were  embraced 
in  the  petition  filed,  and  which  were 
sworn  to  by  the  cashier  of  the  appel- 
lant bank,  and  this  seems  to  be  the 


only  affidavit  in  the  case.  Section  117 
of  the  Civil  Code,  suvsec.  2,  provides 
'that  the  pleadings  of  a  private  cor- 
poration must  be  verified  by  its  chief 
officer,  or  agent,  upon  whom  a  sum- 
mons in  an  action  is  or  might  be  law- 
fully served  if  the  corporation  were 
a  defendant,  or,  if  it  has  no  such  of- 
ficer or  agent  residing  in  the  county 
in  which  the  action  is  brought  or  is 
pending,  it  may  be  verified  by  its  at- 
torney/ Section  550  of  the  Civil  Code 
provides  'that  any 'affidavit  which  this 
Code  requires  and  authorizes  a  party  to 
make  may,  unless  otherwise  expressed, 
be  made  by  its  attorney  or  agent,  if 
he  be  absent  from  the  county,'  and 
subsection  5  of  §  550  provides  that 
the  affidavit  of  an  agent  or  attorney 
must  state  the  absence  from  the  coun- 
ty of  the  party  or  parties  for  whom 
it  is  made,  and  the  fact  that  the  af- 
fiant is  agent  or  attorney.  In  North- 
ern Lake  Ice  Co.  v.  Orr  (1898)  102 
Ky.  586,  44  S.  W.  216,  this  court  held 
'that,  when  an  agent  or  attorney  makes 
an  affidavit  for  a  corporation,  it  must 
be  stated  that  the  officer  of  the  cor- 
poration, who,  if  in  the  county,  should 
verify  the  pleadings,  is  absent/  Sec- 
tion 732  of  the  Civil  Code,  subsec. 
33,  defines  the  chief  officer  of  a  cor- 
poration which  has  any  of  ths  officers 
or  agents  therein  mentioned:  First, 
,its  president;  second,  its  vice  presi- 
dent; third,  its  secretary  and  libra- 
rian; fourth,  its  cashier  and  trea's- 
urer;  fifth,  its  clerk;  sixth,  its  manag- 
ing agent.  .  .  .  The  affidavit  in  this 
case  shows  the  connection  which  the 
affiant  had  with  the  appellant-plain- 
tiff, but  it  fails  to  show  that  the  presi- 
dent of  the  corporation,  who  is  its 
chief  officer,  was  absent  from  the 
county." 

A  statute  requiring  a  written  in- 
strument sued  on  to  be  questioned  by 
a  plea  verified  by  affidavit  applies  to 
those  cases  where  the  instrument  has 
been  executed  by  one  professing  to  be 
the  agent  of  a  corporation,  and  who 
would  be  competent  to  take  the  oath 
which  the  statute  requires.  Gaines- 
ville Female  Academy  v.  Brown  (1842) 
3  Ala.  326. 

By  express  provision  of  the  Arkan- 
sas statute  which,  in  general,  requires 
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one  who  has  a  claim  against  the  estate 
of  a  deceased  person  to  authenticate 
his  claim  by  his  own  affidavit,  when 
authentication  is  made  in  behalf  of  a 
corporation,  or  by  an  executor,  admin- 
istrator, or  assignee,  a  special  affi- 
davit is  declared  to  be  sufficient,  and 
when  a  debt  is  due  a  corporation  the 
cashier  or  treasurer  is  to  make  the 
affidilvit.  Beirne  v.  Imboden  (1853) 
14  Ark.  237. 

(h)    VertfietUian  Veid  authorized. 

In  H.  G.  Bittleston  Law  &  Collection 
Agency  v.  Howard  (1916)  172  Cal. 
357,  166  Pac.  515,  the  complaint  was 
verified  by  the  plaintiff  corporation's 
assignor,  who  was  not  an  officer  of  the 
corporation.  It  was  held  that  the 
clause  in  the  statute  (Code  Civ.  Proc. 
§  446)  providing  for  verification  of  a 
pleading  by  an  officer  when  the  cor- 
poration is  a  party  is  not  exclusive, 
but  is  permissive  only,  and  does  nOt 
exclude  an  attorney  or  other  person 
from  making  the  verification  in  a 
proper  case,  since  the  clause  is  quali- 
fied by  the  preceding  part  of  the  sec- 
tion, and  is  not  to  be  construed  as 
meaning  that  only  the  officers  of  a 
corporation  can  verify  the  pleadings 
thereof. 

In  Moline,  M.  &  S.  Co.  v.  Curtis 
(1893)  38  Neb.  520,  57  N.  W.  161,  an- 
action  aided  by  an  attachment,  the 
original  affidavit  on  which  the  attach- 
ment was  issued  was  verified  by  the 
plaintiff's  agent.  The  signed  affidavit 
read  as  follows:  ''The  said  plaintiff, 
the  Moline,  Milburn,  &  Stoddard  Com- 
pany, makes  oath  that  the  claim  in 
this  action  is  for  a  recovery  of  a  judg- 
ment for  money  in  the  sum  of  $975 
and  36/100,  and  the  said  S.  W.  Croy, 
agent  of  the  Moline,  Milburn,  &  Stod- 
dard Company,  also  makes  oath  that 
said  claim  is  just,  and  that  the  Mo- 
line, Milburn,.  &  Stoddard  Company 
ought,  as  affiant  believes,  to  recover 
thereon  $975  and  86/100.  He  also 
makes  oath  that  the  said  Harrison  J. 
Curtis,  Henry  B.  Curtis,  and  Mary  E. 
Curtis,  parties  composing  the  firm  of 
H.  J.  Curtis  &  Company,  defendants, 
are  about  to  convert  their  property,  or 
a  part  thereof,  into  money,  for  the 


purpose  of  placing  it  beyond  the  reach 
of  their  creditors;  that  said  Harrison 
J.  Curtis,  Henry  B.  Curtis,  and  Mary 
E.  Curtis  have  property  and  rights  in 
action  which  they  conceal;  that  the 
said  Harrison  J.  Curtis,  Henry  B.  Cur- 
tis, and  Mary  E.  Curtis  have  assigned, 
removed,  and  disposed  of,  and  they 
are  about  to  dispose  of,  their  property, 
or  a  part  thereof,  with  intent  to  de- 
fraud their  creditors.  S.  W.  Croy, 
agent  for  Moline,  Milburn,  &  Stoddard 
Company."  It  was  held  that  althotgh 
the  affidavit  in  the  opening  clause  re- 
lating to  the  nature  of  the  plaintiff's 
claim,  standing  alone,  purported  to  be 
that  of  the  corporation,  yet  when  read 
in  connection  with  what  follows,  ^nd 
necessarily  construing  the  paper  as 
a  whole,  it  sufficiently  appeared  that 
an  agent  of  the  corporation  makes 
oath  to  each  averment  contained  in 
the  affidavit,  and  that  he  is  the  plain- 
tiff's agent,  and  that  the  amendment 
to  the  original  affidavit,  by  inserting 
"affiant,  secretary  and  treasurer  of," 
after  the  word  "plaintiffs,"  was  per- 
missible and  cured  the  alleged  defect. 
Under  the  direct  provisions  of  the 
North  Carolina  statute  (Code,  §  258, 
as  amended  by  Acts  1901,  chap.  610), 
where  a  corporation  is  a  party,  veri- 
fication of  any  pleading  may  be  made 
by  a  "managing  or  local  agent  there- 
of," as  well  as  by  an  oflScer,  who  alone 
was  authorized  formerly  to  make  veri- 
fication in  such  cases.  Godwin  v. 
Carolina  Teleph.  &  Teleg.  Co.  (1904) 
136  N.  C,  258,  67  L.R.A.  251,  103  Am. 
St.  Rep.  941,  48  S.  E.  636,  1  Ann.  Cas. 
203. 


Attovmey. 

In  Seaboard  Air  Line  R.  Co.  v. 
Southern  Invest.  Co.  (1907)  53  Fla. 
832,  44  So.  351,  13  Ann.  Cas.  18,  it  ap* 
peared  that  an  affidavit  verifying  a  bill 
of  injunction  was  positive  and  direct 
to  all  the  allegations  of  the  bill,  which 
were  sworn  to  be  true  by  the  solicitor 
of  the  complainant.  It  was  contended 
that  "the  bill  is  not  sworn  to  by  any 
authorized  officer  or  proper  represen* 
tative  of  complainant."  It  was  held 
that  such  an  affidavit  by  counsel  for 
defendant  was  sufficient. 

In  Tulloch  V.  Belleville  Pump  &  S. 
Works   (1892)    17  Colo.  579,  31  Pac. 
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229,  an  action  on  a  promissory  note, 
the  verification  of  the  complaint  was 
by  an  attorney  for  the  plaintiff,  his 
signed  affidavit  reading  as  follows: 
'*  [Affiant]  on  his  oath  doth  depose  and 
say  that  he  is  the  attorney  for  the 
plaintiff  in  the  above-entitled  action; 
that  each  and  every  person  authorized 
by  the  statute  to  make  this  verifica- 
tion is  absent  from  the  state  and  coun- 
ty, and  therefore  deponent  makes  the 
same;  that  he  has  read  the  foregoing 
and  annexed  complaint  and  knows  the 
contents  of  the  same,  and  that  it  is 
true  to  the  best. of  his  knowledge  and 
belief/'  It  was  contended  that  the 
verification  was  imperfect  under  the 
statute  (Code,  §  61),  which  provides, 
in  substance,  that  where  a  pleading 
is  verified  it  must  be  by  the  affidavit 
of  a  party,  unless  the  party  is  absent 
from  the  county  where  the  attorney 
resides,  or  from  some  cause  is  unable 
to  verify  it,  or  the  facts  are  within 
the  knowledge  of  his  attorney  or  other 
person  verifying  the  same,  and  that 
when  a  pleading  is  verified  by  the  at- 
torney, or  any  other  person  except  one 
of  the  parties,  the  affidavit  must  state 
the  reasons  why  it  is  not  made  by  one 
of  the  parties.  It  was  held  that  while 
the  verification  was  not  in  accordance 
with  this  section  of  the  Code,  it  was 
sufficient  under  another  statute  (Code, 
§  62),  which  determines  the  manner 
in  which  a  pleading  by  a  corporation 
may  be  verified,  providing  that,  when 
a  corporation  is  a  party,  the  pleading 
may  be  verified  by^ny  officer,  stock- 
holder, agent,  superintendent  or  at- 
torney thereof,  and  shall  state  that 
the  facts  stated  in  the  pleadings  are 
true  to  the  best  knowledge  and  belief 
of  such  affiant,  the  court  saying: 
"This  action  having  been  brought  by 
a  corporation,  the  verification  is  to 
be  determined  by  the  last  section  men- 
tioned. An  examination  of  the  veri- 
fication will  show  that,  while  it  is  not 
a  model,,  it  contains  everything  re^ 
quired  in  such  cases  by  the  Code  as 
amended,  and  must  therefore  be  held 
sufficient.  In  fact  the  provision  with 
reference  to  verification  by  a  corpora- 
tion is  not  to  be  found  in  the  original 
Code,    it    having    been,  inserted    by 


amendment  after  its  adoption  to  cover 
cases  like  the  one  at  bar." 

In  Trenton  Bkg.  Co.  v.  Haverstick 
(1829)  11  N,  J.  L.  171,  a  writ  of  for- 
eign  attachment  was  verified  by  the 
plaintiff's  attorney  by  an  affidavit 
reading  as  follows :  "[Affiant]  .  .  . 
aaith  that  he  is  the  attorney  of  the 
Trenton  Banking  Company,  and 
that  William  Haverstick,  the  person 
against  whom  an  attachment  is  about 
to  issue  at  the  suit  of  the  Trenton 
Banking  Company,  is  not,  to  the 
knowledge  or  belief  of  this  deponent, 
resident  at  this  time  in  the  state  of 
New  Jersey;  and  that  the  said  Wil- 
liam Haverstick  owes  to  the  said  Tren«- 
ton  Banking  Company,  the  sum  of 
$475.82i."  The  1st  section  of  the  stat- 
ute for  the  relief  of  creditors  against 
absconding  and  absent  debtors  (Rev. 
Laws,  p.  355)  prescribed  the  form  of 
the  oath  or  afiirmation  in  respect  to 
an  absconding  debtor;  and  directed 
the  same  to  be  made  by  the  creditor 
himself,  before  any  judge  of  any  court 
of  record  of  this  state,  or  justice  of 
the  peace  of  any  county  in  the  same. 
The  2d  section  provided  that  if  the 
creditor  be  absent  or  reside  out  of 
this  state,  then  his  agent  or  attorney 
may  make  oath  or  affirmation  to  the 
same  effect,  and  deliver  it  to  the 
clerk  to  be  filed,  who  shall  thereupon 
issue  such  writ  of  attachment  The 
26th  section  of  the  statute,  which  au- 
thorized the  writ  of  foreign  attach- 
ment, required  a  uniformity  of  pro- 
cedure in  all  respects,  except  where 
the  statute  otherwise  provided,  or  the 
nature  of  the  thing  compelled  a  di- 
versity; enacting  that  "the  rights  and 
credits,  moneys  and  effects,  goods  and 
chattels,  lands  and  tenements  of  every 
debtor  who  may  reside  out  of  this 
state  shall  be  liable  to  be  attached, 
taken,  proceeded  against,  sold,  as- 
signed, transferred,  and  conveyed  for 
the  payment  of  his  debts,  in  the  like 
manner  as  nearly  as  may  be,  as  the 
rights  and  credits,  moneys  and  effects, 
goods  and  chattels,  lands  and  tene- 
ments, of  other  debtors  are  made  lia- 
ble by  this  act"  In  the  26th  section 
of  the  statute  it  was  also  provided  as 
follows:  "If  the  creditor  is  present 
or  resides  in  the  state,  he  is  regarded 
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as  the  applicant  for  the  writ.  If  he 
is  absent  or  resides  out  of  the  state 
his  agent  or  attorney  may  be  the  ap- 
plicant" It  was  held  that  the  affi- 
davit of  the  plaintiffs  attorney  was 
sufficient,  since  the  law  which  gives 
existence  to  the  corporation,  which 
allows  it  to  sue  and  be  sued,  neces- 
sarily confers  on  it  the  authority  to 
perform  by  its  agents,  by  whom  alone 
it  can  act. 

In  Beatrice  Rapid  Transit  &  Power 
Co.  V.  German  Nat.  Bank  (1895)  45 
Neb.  147,  63  N.  W.  374,  the  affidavit 
verifying  the  petition  read  as  follows: 
"[Affiant],  being  first  duly  sworn,  on 
oath  deposes  and  says  that  he  is  the 
attorney  for  the  plaintiff,  which  is  a 
corporation;  that  he  has  read  the  fore- 
going petition  and  knows  the  contents 
thereof,  and  that  the  facts  therein  con- 
tained are  true,  as  he  verily  believes.'' 
The  statute  (Code  Civ.  Proc.  §  120) 
provided  that  the  affidavit  of  verifica- 
tion "can  be  made  by  agent  or  attor- 
ney only"  (subd.  5),  except  "when  a 
party  is  a  corporation,  in  which  case 
it  may  be  made  by  the  attorney,  or 
any  officer  or  agent  upon  whom  a  sum- 
mons could  be  legally  served."  It 
was  held  that  the  obvious  meaning  of 
the  5th  section  of  the  Code  was  that 
verification  of  a  pleading  on  behalf  of 
corporations  may  be  made  by  attor- 
neys at  law,  or  by  any  officer  or  agent 
on  whom  summons  could  be  legally 
served,  which  latter  class  includes 
such  agents  for  the  above  purpose  as 
are  so  constituted  by  power  of  attor- 
ney, and  are  therefore  called  attor- 
neys. 

In  Climax  Specialty  Co.  v.  Smith 
(1900)  31  Misc.  275,  64  N.  Y.  Supp. 
42,  the  complaint  wa»  verified  by  a 
domestic  corporation's  attorney.  The 
defendant's  contention  was  that  the 
pleading  of  a  domestic  corporation 
must  be  verified  by  an  officer,  and  that 
the  statute  (Code  Civ.  Proc.  §  525, 
subd.  3)  had  no  application  to  plead- 
ings interposed  on  behalf  of  domestic 
corporations.  It  also  appeared  from 
the  attorney's  verification  that  all  the 
officers  were  absent  from  the  county 
where  the  attorney  resided.  It  was 
held  that  the  verification  was  suffi- 
cient, since  an  entire  reading  of  the 


entire  statute  (section  of  Code) 
seemed  to  warrant  the  conclusion  that 
subd.  3  applies  to  all  parties,  whether 
domestic  corporations  or  not,  and, 
where  it  appeared  from  the  attome/s 
verification  that  all  the  officers  were 
absent  from  the  county  where  the  at- 
torney resided,  the  verification  should 
be  held  to  be  a  proper  one. 

In  Robertson  v.  Robertson  (1919)  — 
Ky.  — ,  214  S.  W.  972,  an  action  by  a 
bank  as  administrator,  it  was  held  that 
a  pleading  denying  the  genuineness 
of  a  receipt  could  be  verified  by  the 
bank's  attorneys  and  by  persons  bene- 
ficially interested  in  the  litigation, 
notwithstanding,  as  the  court  said, 
that  the  president  of  the  bank,  being 
in  the  county,  was  by  the  Code  provi- 
sion the  only  person  authorized  to 
verify  a  pleading  for  the  bank,  he  be- 
ing in  fact  unable  to  verify  the  plead- 
ing in  question  because  he  believed  the 
receipt  genuine. 


Manager. 

In  Stockton  Lumber  Co.  v.  Blodgett 
(1906)  3  CaL  App.  94,  84  Pac.  441,  a 
suit  on  a  promissory  note  made  by  the 
defendant  to  the  plaintiff,  the  com- 
plaint was  verified  by  one  stated  in 
the  affidavit  to  be  the  "manager"  of 
the  corporation  plaintiff.  The  defend- 
ant filed  an  unverified  answer.  It  was 
urged  as  a  ground  for  reversal  that 
the  complaint  was  not  verified  "by  an 
officer"  of  the  corporation  plaintiff. 
It  was  held  that  the  "manager"  of  a 
corporation  is  an  "officer"  thereof. 

In  Southern  Cotton  Oil  Co.  v.  Light- 
sey  (1915)  100  S»  C.  41,  84  S.  E.  801, 
aii  action  brought  by  a  corporation  on 
a  promissory  note,  the  complaint  was 
verified  by  the  plaintiff's  assistant  dis- 
trict manager.  The  objection  was  that 
the  proposed  affidavit  of  verification 
was  insufficient,  in  that  it  was  made 
by  another  person  than  the  party 
plaintiff,  and  failed  to  set  forth  there- 
in his  knowledge  or  grounds  of  belief 
on  the  subject.  The  statute  (Code 
Civ.  Proc.  §  207)  provided  that  "when 
a  corporation  is  a  party,  the  verifica- 
tion may  be  made  by  any  officer  there- 
of." The  assistant  district  manager 
swore  that  he  was  an  officer  of  the 
plaintiff  corporation.  It  was  held  that 
the  verification  was  sufficient 
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In  an  action  on  a  promissory  note, 
an  affidavit  of  defense  on  its  face  set 
forth  a  prima  facie  defense,  and  was 
made  by  the  business  manager  of  the 
firm.  It  was  held  that  the  affidavit 
was  sufficient,  since  the  affiant,  as 
business  manager,  was  an  officer  who 
must  be  presumed  to  be  acquainted 
with  the  facts^  and  as  he  undertook 
the  responsibility  of  swearing  posi- 
tively of  his  own  knowledge,  it  was 
unnecessary  for  him  to  set  forth  his 
information  and  belief.  Andrews  v. 
Blue  Ridge  Packing  Co.  (1903)  206 
Pa.  370,  55  Atl.  1059. 

I>ire«tor. 

In  Bigelow  v.  Whitehall  Mfg.  Co. 
(1879)  1  N,  Y.  City  Ct.  Rep.  138,  it 
was  held  that  a  verification  was  prop- 
erly made  by  one  of  the  trustees  and 
directors  of  the  defendant  domestic 
corporation,  since  he  was  an  ''officer" 
of  the  corporation  within  the  meaning 
of  the  statute  (Code  Civ.  Proc.  §  525), 
which  must  be  read  with  another  stat- 
ute (Code,  §  431,  subd.  3)  in  which 
a  director  is  designated  as  a  suitable 
officer  on  whom  process  may  be  served 
to  bring  his  corporation  into  court. 

In  Eastham  v.  New  York  State 
Teleph.  Co.  (1903)  86  App.  Div.  562, 
83  N.  Y.  Supp.  1019,  the  answer  of  the 
defendant  domestic  corporation  was 
verified  by  one  of  its  directors.  By 
virtue  of  the  statute  (Code  Civ.  Proc. 
§  525)  the  verification  of  a  pleading 
of  a  domestic  corporation  must  be 
made  by  one  of  its  officers.  It  was 
held  that  the  verification  was  sufii- 
cient. 


In  Shaft  ▼.  Phcenix  Mut.  L.  Ins.  Co. 
(1876)  67  N.  Y.  544,  23  Am.  Rep.  138, 
reversing  (1876)  8  Hun,  632,  the  peti- 
tion was  verified  by  the  agent  of  the 
defendants,  being  its  secretary.  It 
was  held  that  the  affidavit  was,  in 
form  and  substance,  sufficient,  since  it 
was  made  by  the  general  and  manag- 
ing agent  of  the  defendant,  and  that 
fact  was  averred  in  it. 

In  Marshall  Field  Co.  v.  Oren  Ruff- 
com  Co.  (1902)  117  Iowa,  159,  90  N. 
W.  116,  an  action  seeking  recovery  on 
three  promissory  notes,  it  appeared 
that  the  statute  (Code,  §  3581)  ex- 
pressly authorized  a  corporation,  when 


a  party,  to  verify  its  pleadings  by 
agent  or  officer,  and  it  was  held  that 
a  verification  of  the  answer  by  the 
secretary  of  the  company  was  proper. 

In  Masonic  Ben.  Assd.  v.  Simmons 
(1905)  86  Miss.  470,  38  So.  791,  a  suit 
by  an  administrator  against  heirs  and 
a  beneficial  association,  the  answer  was 
verified  by  one  of  the  defendant's  of- 
ficers as  secretary.  The  statute  (Code 
1892,  §  534)  provided  that  "the  an- 
swer of  a  corporation  need  not  be 
under  its  seal,  but  shall  be  sworn  to 
by  its  president,  general  manager,  or 
superintendent,  or  other  general  of- 
ficer, unless  an  answer  under  oath 
shall  ...  be  waived  in  the  bill.'^ 
It  was  held  that  the  affiant  was  a  "gen- 
eral officer"  within  the  contemplation 
of  the  statute,  being  the  custodian  of 
the  records  and  vouchers  so  far  aa 
money  is  concerned. 

In  American  Insulator  Co.  v.  Bank* 
ers  &  M.  Teleg.  Co.  (1885)  7  N.  Y.  Civ. 
Proc.  Rep.  443,  2  How.  Pr.  N.  S.  120, 
13  Daly,  200,  the  verification  was  made 
by  the  secretary  of  the  defendant,  a 
domestic  corporation,  and  was  in  the 
usual  form  as  required  by  the  Code 
where  the  pleading  is  verified  "by  a 
party.  It  was  contended  that  the  veri- 
fication did  not  state  why  the  same 
was  not  made  by  a  party  defendant, 
and  that  it  did  not  state  the  ground 
of  the  belief  of  the  person  making 
such  verification  as  to  the  matters  not 
stated  upon  his  knowledga  The  stat- 
ute (§  525,  Code  of  Civil  Procedure) 
reads  as  follows:  *'The  verification 
must  be  made  by  the  affidavit  of  the 
party,  or,  if  there  are  two  or  more 
parties  united  in  interest,  and  plead- 
ing together,  by  at  least  one  of  them 
who  is  acquainted  with  the  facts,  ex- 
cept as  follows:  (1)  Where  the  party 
is  a  domestic  corporation  the  verifica- 
tion must  be  made  by  an  officer  there- 
of. (2)  Where  the  people  of  the  state 
are,  or  a  public  officer  in  their  behalf 
is  a  party,  the  verification  may  be 
made  by  any  person  acquainted  with 
the  facts.  (3)  Where  the  party  is  a 
foreign  corporation;  or  where  the 
party  is  not  within  the  county  where 
the  attorney  resides,  or,  if  the  latter 
fs  not  a  resident  of  the  state,  the  coun- 
ty where  he  has  an  office,  and  capable 
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of  making  the  affidavit,  or,  if  there 
are  two  or  more  parties  united  in  in- 
terest and  pleading  together,  where 
neither  of  them  acquainted  with  the 
facts  is  within  the  county  and  capable 
of  making  the  affidavit;  or  where  the 
action  or  defense  is  founded  upon  a 
written  instrument  for  the  payment  of 
money  only,  which  is  in  the  possession 
of  the  agent  or  attorney;  or  where  all 
the  material  allegations  of  the  plead- 
ing are  within  the  personal  knowl- 
edge of  the  agent  or  the  attorney;  in 
either  case  the  verification  may  be 
made  by  the  agent  or  the  attorney  for 
the  party."  And  §  526  provides  as  fol- 
lows: "The  affidavit  of  verification 
must  be  to  the  effect  that  the  pleading 
is  true  to  the  knowledge  of  the  depon- 
ent, except  as  to  the  matters  therein 
stated^  to  be  alleged  on  information 
and  belief,  an'd  as  to  those  matters  he 
believes  it  to  be  true.  Where  it  is 
made  by  a  person,  other  than  the  par- 
ty, he  must  set  forth  in  the  affidavit 
the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  it  is  not 
made  by  the  party."  The  section  of 
the  Code  in  force  when  the  case  above 
referred  to  was  decided  is,  in  part,  as 
follows:  ''When  the  pleading  is  ver- 
ified by  any  other  person  than  the 
party,  he  shall  set  forth  in  the  affidavit 
his  knowledge  or  the  grounds  of  his 
belief  on  the  subject,  and  the  reason 
why  it  is  not  made  by  the  party.  When 
a  corporation  is  a  party,  the  verifica- 
tion may  be  made  by  any  officer  there- 
of." While  subd.  1  of  §  525  applies 
to  domestic  corporations,  and  provides 
that  the  verification  must  be  made  by 
an  officer  thereof,  it  was  held  that 
the  2d  paragraph  of  §  526  unquestion- 
ably refers  to  subd.  3  of  §  525,  and 
that  the  verification  was  sufikient, 
since,  as  a  corporation  cannot  take  an 
oath,  the  statute  points  out  the  way  in 
which  it  must  verify  a  pleading,  and 
such  verification  is  a  verification  by 
the  corporation  and  by  a  party,  and 
it  is  only  agents  or  attorneys  that  are 
required,  when  verifying  pleadings,  to 
set  forth  the  grounds  of  their  belief 
as  to  all  matters  not  stated  on  their 
knowledge,  and  the  reason  why  the 
verification  was  not  made  by  the  party. 


In  Georges  Creek  Coal  &  I.  Co.  v. 
Detmold  (1848)  1  Md.  Ch.  871,  it  was 
held  that  the  truth  of  facts  set  forth 
in  a  bill  of  injunction  was  sufficiently 
verified  by  the  affidavit  of  the  treas- 
urer of  the  company. 

Viee  presidemt. 

In  Re  Close  (1895)  106  Cal.  574,  39 
Pac.  1067,  an  insolvency  case,  it  was 
held  that  under  the  statute  (Code  Civ. 
Proc.  §  446)  which  provided  that,  when 
a  corporation  is  a  party,  verification 
of  a  pleading  may  be  made  by  any 
officer  thereof,  a  vice  president  of  a 
corporation  is  such  an  officer. 

In  Mandel  v.  Fidelity  Trust  Co. 
(1908)  128  Ky,  289,  107  S.  W.  775,  a 
suit  brought  by  a  corporation  to  set- 
tle an  estate,  it  appeared  that  the  af-^ 
fidavit  for  a  warning  order  was  made 
by  a  vice  president  of  the  corporation, 
who,  by  the  by-laws,  made  one  of  the 
chief  officers  of  the  company.  The 
statute  (Code,  §  58)  which  regulated 
the  practice  provided  that  the  clerk 
shall  not  make  the  warning  order  until 
the  plaintiff,  or,  if  he  be  absent  from 
the  county,  his  agent  or  attorney,  has 
made  the  necessary  aflMavit,  and,  if 
the  affidavit  is  made  by  the  agent  or 
attorney,  it  must  show  the  affiant's 
connection  with  the  plaintiff  and  his 
absence  from  the  county.  It  appeared 
that  the  vice  president  who  verified 
the  order  was  the  only  officer  of  the 
company  who  was  familiar  with  the 
affairs  of  the  trust  estate  of  which  he 
was  seeking  a  settlement,  and  was  the 
only  one  qualified  to  make  the  affidavit 
in  question,  and  was  in  fact  the  chief 
ofiicer  of  the  company  so  far  as  the 
settlement  of  the  estate  was  concerned. 
It  was  held  that  the  affidavit  made  by 
him  conformed  fully  to  the  require- 
ments of  the  statute  (Code,  §  58). 

In  Kentucky  Jeans  Clothing  Co.  v. 
Bohn  (1898)  104  Ky.  887,  47  S.  W.  250, 
a  suit  by  a  corporation  upon  an  ac- 
count in  which  attachment  was  ob- 
tained, it  appeared  that  the  petition 
which  contained  the  necessary  allega- 
tions to  authorize  an  attachment  was 
verified  by  the  secretary  and  treasurer 
of  the  corporation,  and  that  the  affida- 
vit for  attachment  was  sworn  to  by 
the  vice  president  of  the  corporation. 
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It  was  held  that  the  affidavit  of  the 
vice  president  was  prima  facie  suffl* 
cient,  there  being  no  averment  by  the 
defendant  that  he  was  not  at  the  time 
the  chief  officer  in  the  county. 


In  Commercial  Nat.  Bank  v.  Hutch- 
ison (1882)  87  N.  C.  22,  the  verifica- 
tion was  by  the  president  of  the  plain- 
tiff corporation  and  read  that  the 
affiant  "maketh  oath  that  the  plaintiff 
is  a  corporation  duly  organized  under 
the  laws  of  the  United  States ;  that  he 
is  an  officer  thereof,  to  wit,  the  pres- 
ident; and  that  the  facts  herein  set 
forth  of  his  own  knowledge  ar6  true; 
those  otherwise  stated  he  believes-  to 
be  true.*'  It  was  objected  that  the 
verification  was  by  an  officer  of  the 
corporation,  and  that  it  should  go 
further  and  set  forth  the  source  of 
his  knowledge  or  the  grounds  of  his 
belief  on  the  subject,  as  required  by 
^  117  of  the  Code.  It  was  held  that 
the  verification  was  the  verification  of 
the  corporation  itiself,  since>  as  a  cor- 
poration cannot  take  an  oath,  as  an 
officer,  he  has  knowledge  of  the  facts 
set  forth  iii  the  complaint,  and  has 
done  all  that  can  be  done,  as  the  stat- 
ute imposes  no  such  condition  upon 
those  who  verify  as  the  officers  of  a 
corporation,  only  agents  and  attorneys 
being  required,  when  swearing  to 
the  pleadings  for  their  principals  or 
clients  to  disclose  their  knowledge  and 
its  sources,  and  to  explain  why  the 
verification  is  not  made  by  the  party. 

(e)  VerificaUan  held  not  authorized* 


In  Phifer  v.  Travellers  Ins.  Co. 
(1898)  128  N.  a  405,  81  S.  E.  715,  the 
action  was  on  a  policy  of  insurance. 
The  answer  was  verified  by  a  general 
agent  of  the  defendant.  The  statute 
(Code,  §  258)  required  all  pleadings 
of  a  corporation  to  be  verified  by  an 
officer  thereof  whenever  their  verifica- 
tion was  necessary.  It  was  admitted 
that  the  verification  was  invalid,  the 
question  being  whether  the  defendant 
could  avoid  the  effect  of  this  defect 
in  the  verification. 

Attoney. 

In  La  Plant  v.  Pratt-Ford  Oreen- 
hottse  Co.   (1907)    102  Mimu  98,  112 


N.  W.  889,  an  action  on  a  promissory 
note  alleged  to  have  been  executed 
by  a  corporation,  the  answer  denying 
the  execution  and  delivery  of  the  note 
was  verified  by  the  attorneys  of  the 
corporation  on  information  and  belief. 
It  was  held  that  as  the  statute  (Gen. 
Stat.  1894,  §  5751)  applied  to  in- 
struments purporting  to  be  executed 
by  a  corporation,  as  well  as  to  those 
executed  by  natural  persons,  the  ver- 
ification did  not  constitute  a  denial 
under  oath  or  affidavit,  as  contemplat- 
ed by  the  statute,  which  required  the 
defendant's  signature  or  the  execution 
of  the  note  to  be  denied  by  his  oath 
or  affidavit. 

In  Bray  Clothing  Co.  v.  Shealy 
(1898)  53  S.  C.  12,  30  S.  E.  620,  an 
action  on  account  and  to  set  aside  cer- 
tain mortgages,  attachment  was  issued 
on  plaintiff's  ex  parte  application^  and 
the  defendants  thereafter  moved  to 
dissolve  the  attachment.  It  appeared 
that  the  plaintiff  resided  in  another 
state  and  one  of  its  attorneys  under- 
took to  verify  the  complaint  The 
Code  did  not  allow  an  attorney  or 
agent  to  verify  a  complaint,  but  it 
was  provided  by  the  statute  (§  178) 
that  'the  affidavit  may  be  also  made 
by  the  agent  or  attorney,  if  the  action 
or  defense  be  founded  upon  a  written 
instrument  for  the  payment  of  money 
only,  and  such  instrument  be  in  the 
possession  of  the  agent  or  attorney, 
or  if  all  the  material  allegations  of 
the  pleadings  be  within  the  personal 
knowledge  of  the  agent  or  attorney." 
It  was  held  that  the  complaint  was  not 
verified  as  to  the  account  sued  on, 
since,  although  the  account  for  goods 
sold  was  verified  by  an  officer  of  the 
plaintiff  corporation,  yet  the  affiant 
could  not  be  said,  as  attorney  for  the 
plaintiff,  to  be  able  to  verify  the  com- 
plaint when  this  account  was  set  up. 

In  Bullock  Beresford  Mfg.  Co.  v. 
Hedges  (1907)  76  Ohio  St.  91,  81  N.  E. 
171,  the  question  presented  was 
whether  the  petition  in  an  action  in- 
stituted by  a  corporation  having  its 
place  of  business  in  the  county  should 
have  been  stricken  from  the  files  be- 
cause it  was  not  verified  by  an  officer 
of  the  corporation.  The  verification 
complained  of  was  by  the  corporation's 
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attorney,  no  reason  being  given  why  it 
was  not  verified  by  an  officer,  and  no 
statement  being  made  that  the  facts 
were  within  the  personal  knowledge 
of  the  attorney.  This  question  in- 
volved the  construction  of  two  stat« 
utory  provisions.  The  first  (Rev.  Stat. 
§  6102)  read  as  follows:  ''When  a 
corporation  is  the  party,  the  verifica- 
tion may  be  made  by  an  officer  thereof, 
its  agent  or  attorney."  Another 
(§  5109)  provided  that  a  pleading  can 
be  verified  by  "the  agent  or  attorney" 
only,  in  certain  cases  therein  named. 
It  was  held  that  the  attorney  was  not 
authorized  to  verify. 

In  Heintzelman  v.  L' Amorous  (1867) 
3  Nev*  877,  an  action  on  a  promissory 
note,  the  answer  was  verified  by  the 
defendant's  attorney.  The  signed  af- 
fidavit read  as  follows:  ''[Affiant], 
being  duly  sworn,  says  he  is  one  of 
the  attorneys  for  the  defendant  the 
Trinity  A  Sacramento  Silver  Mining 
Ck)mpany,  one  of  the  defendants  in 
above  action;  that  the  foregoing  an- 
swer is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are 
therein  stated  on  his  information  or 
belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true.  Deponent  fur- 
ther says  the  reason  why  this  verifica- 
tion is  not  made  by  the  defendant  the 
Trinity  &  Sacramento  Silver  Mining 
Company  is  that  said  defendant  is  a 
corporation  under  the  laws  of  the  state 
of  New  York,  and,  further,  that  said 
defendant  is  absent  from  the  county 
where  the  attorneys  of  said  defend- 
ants reside."  The  statute  (Practice 
Act,  §  65)  provided  as  follows:  "In 
all  cases  of  the  verification  of  a  plead- 
ing the  affidavit  of  the  party  shall 
state  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  in- 
formation or  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true. 
And  where  a  pleading  is  verified,  it 
shall  be  by  the  affidavit  of  the  party, 
unless  he  be  absent  from  the  county 
where  the  attorney  resides;  or  from 
some  cause  unable  to  verify  it;  or  the 
facts  are  within  the  knowledge  of  his 
attorney  or  other  person  verifying  the 
same.  When  the  pleading  is  verified 
by  the  attorney  or  any  other  person 


except  the  party,  he  shall  set  forth 
in  the  afiklavit  the  reason  why  it  is 
not  made  by  the  party.  When  a  cor- 
poration is  a  party  the  verification 
may  be  made  by  an  officer  thereof;  or 
when  the  territory,  or  any  officer 
thereof  in  its  behalf,  is  a  party,  the 
verification  may  be  made  by  any  per- 
son acquainted  with  the  facts ;  except 
that  in  actions  prosecuted  by  the  at- 
torney general  or  district  attorney  in 
behalf  of  the  territory,  the  pleadings 
need  not,  in  any  case,  be  verified." 
The  respondent  contended  and  it  was 
held  that  when  a  corporation  is  a  party 
to  an  action  it  is  not  sufficient  to  show 
that  the  corporation  is  absent  to  en- 
title its  attorney  to  verify  a  pleading, 
but  it  must  be  shown  that  all  officers 
of  the  corporation  are  absent  before 
the  attorney  can  verify  on  the  sole 
ground  of  the  absence  of  the  party 
whom  he  represents. 

Sto«k]iol4er. 

In  National  City  Bank  v.  Zimmer 
Vacuum  Renovator  Co.  (1916)  132 
Minn.  211, 156  N.  W.  265»  an  action  on 
a  promissory  note  and  a  guaranty 
thereof,  the  answer  of  the  defendant 
corporation  was  verified  by  a  code- 
fendant  and  stockholder,  who  stated  in 
the  verification  that  he  was  one  of  the 
defendants,  that  he  had  read  the  an- 
swer, and  "that  the  facts  therein  set 
forth  are  true  except  as  to  those  mat- 
ters stated  on  information  and  belief, 
and  as  to  those  matters  he  believes 
it  to  be  true."  The  statute  (Gen.  Stat. 
1913,  §  8448)  provided  that  "every 
written  instrument  purporting  to  have 
been  signed  or  executed  by  any  person 
shall  be  proof  that  it  was  so  signed 
or  executed  until  such  person  shall 
deny  the  signature  or  execution  of  the 
same  by  his  oath  or  affidavit."  It  was 
held  that  the  answer  and  verification 
were  not  sufficient  to  devest  the  notes 
in  controversy  of  the  probative  effect 
given  them  by  statute. 

Casl&ier. 

In  Van  Home  v.  Montgomery  (1851) 
5  How.  Pr.  (N.  Y.)  238,  the  complaint 
was  sworn  to  by  the  cashier  of  the 
bank,  the  affidavit  stating  that  "he  had 
read  the  complaint,  and  that  the  same 
was  true  according  to  liie  best  of  his 
knowledge  and  belief."     It  was  held 
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that  if  the  cashier  was  to  be  regarded 
as  a  ]>arty  the  verification  was  insuffi- 
cient under  the  statute  (Code,  §  157) » 


In  Meton  v.  Isham  Wagon  Ca  (1888) 
15  N.  Y.  Civ.  Proc.  Bep.  259,  4  N.  Y. 
SapiK  216,  there  was  a  motion  to  set 
aside  a  judgment  as  by  default,  on 
the  ground  that  the  answer  was  not 
properly  verified.    The  defendant  was 
&  domestie  corporation,  and  the  an- 
swer was  verified  by  one  who,  in  the 
affidavit  of  verification,  swore  that  he 
was  the  general  manager  of  the  de- 
fendant, and  that  the  reason  of  his 
making  the  affidavit  of  verification  was 
that  the  defendant  was  a  corporation. 
The  statute  (§  525,  subd.  1)  prQvided 
that  when  the  party  wis  a  domestic 
corporation  the  verification  must  be 
made  by  an  officer  thereof.     It  was 
held  that  the  verification  was  defec- 
tive in  not  stating  that  the  affiant  was 
an  officer  of  the  defendant,  either  ex- 
pressly, or  by  stating  the  duties  he 
performed  from  which  it  might  be  in- 
ferred that  he  was  an  officer  of  the 
corporation  and  that,  while  an  agent 
qualified  as  provided  in  subd.  3  of  that 
section  may  verify  a  pleading,  setting 
forth  his  qualifications  in  his  affidavit, 
none  but  an  officer  can  verify  a  plead- 
ing in  behalf  of  a  domestic  corpora- 
tion.    The  court  said  it  did  not  find 
the  word  "manager"  in  any  definition 
or  synonym  of  the  word  "officer"  nor 
any  statute  which  uses  the  word  man- 
ager to  designate  an  officer  of  a  cor- 
poration, but  that  the  nearest  approach 
to  it  is  found  in  §  481,  subd.  3,  author- 
izing service  upon  the  president  or 
other  head  of  a  corporation,  the  sec- 
retary or  clerk  of  the  corporation,  the 
cashier,  the  treasurer,  or  a  director  or 
managing  agent.     In  respect  to  this 
the  court  remarked  that  it  was  plain 
from  this  provision  that  the  managing 
agent  was  deemed  to  be  an  officer. 


In  North  Penn  Iron  Co.  v.  Boyce 
(1904)  71  N.  J.  L.  434,  58  Atl.  1094, 
a  motion  to  qu£lsh  a  writ  of  attach- 
ment, the  writ  was  verified  by  the 
secretary  of  the  plaintiff  corporation, 
and  it  did  not  appear  that  he  was  the 
plaintiff's  agent  or  attorney.  The  stat- 
ute (Pamph.  Laws  1901,  p.  158)  auth- 


orized an  attachment  to  issue  "where 
the  plaintiff,  his  agent,  or  attorney, 
shall  make  affidavit,"  etc.  The  author- 
ity of  the  secretary  of  a  corporation 
as  defined  by  the  statute  (Pamph. 
Laws  1896,  p.  277)  concerning  cor- 
porations was  "to  record  all  the  votes 
of  the  corporation  and  directors 
•  •  .  and  perform  such  other  duties 
as  shall  be  assigned  to  him."  It  was 
held  that  the  verification  by  the  sec- 
retary was  not  sufficient,  since  it  did 
not  appear  that  the  secretary  was  the 
plaintiff's  agent  or  attorney,  and  plain- 
ly, in  the  absence  of  a  special  assign- 
ment, the  authority  defined  by  the 
statute  did  not  extend  to  the  making  of 
an  affidavit  on  which  litigation  is  to 
be  instituted. 

In  Taylor  v.  Sutherlin-Meade  Tobac- 
co Co.  (1908)  107  Va.  787,  14  L.R.A. 
(N.S.)  1135,  60  S.  E.  132,  an  attach- 
ment in  equity  hrought  by  a  domestic 
corporation  against  a  foreign  corpora- 
tion, the  affidavit  was  made  by  the 
secretary  and  treasurer  of  the  attach- 
ing company,  and  the  question  was 
whether  the  words  "secretary  and 
treasurer"  ex  vi  termini  import  that 
such  officer  is  the  agent  of  the  cor- 
poration, it  being  contended  that  the 
affidavit  on  which  the  attachment  was 
issued  did  not  show  that  it  was  made 
by  the  plaintiff,  his  agent,  or  attorney, 
as  required  by  statute  (Va.  Code 
1904,  §§2959,  2964).  It  was  held  that 
the  verification  was  insufficient  be- 
cause it  could  not  be  said  as  a  matter 
of  law,  in  the  absence  of  averment, 
that  the  term  "secretary  and  treasur- 
er" necessarily  imports  the  relation  of 
agency  between  such  officer  and  his 
corporation,  and  correct  practice  re- 
quires the  affidavit  to  aver  that  the 
affiant  is  "the  plaintiff,  his  agent,  or 
attorney." 

Ex-president. 

In  Kelly  v.  Woman  Pub.  Co.  (1888; 
City  Ct.  Spec.  T.)  15  N.  Y.  Civ.  Proc. 
Rep.  259,  note,  4  N.  Y.  Supp.  99,  the 
defendant,  a  domestic  corporation, 
was  sued  for  a  balance  of  rent.  The 
verification  was  by  a  former  president 
of  the  corporation  and,  omitting  the 
formal  parts,  read  as  follows:  [Affi- 
ant], "being  duly  sworn,  says  that  he 
is  the  former  president  of  the  defend- 
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ant ;  that  all  the  officers  of  the  defend- 
ant, including  deponent,  tendered  their 
resigTiations  from  office  in  said  defend- 
ant prior  to  the  commencement  of  this 
action,  and  no  other  officers  have  yet 
been  elected  or  chosen  in  their  place; 
that  the  foregoing  answer  is  true/'  etc. 
The  statute  (Code,  §  525)  required 
that  a  verification  of  a  pleading  by  a 
domestic  corporation  must  be  made 
"by  an  officer  thereof."  It  was  held 
that  a  verification  by  an  ex-officer  is 
unauthorized  and  insufficient. 

j9.  Foreign  corporation. 

Under  the  various  statutes  it  is  gen- 
erally held  that  the  pleadings  of  a 
foreign  corporation  may  be  verified  by 
its  officer,  agent  or  attorney.  West  v. 
Home  Ins.  Co.  (1883)  9  Sawy.  412,  18 
Fed.  622;  Robinson  v.  Ecuador  Devel- 
opment Co.  (1900)  32  Misc.  106»  65 
N.  Y.  Supp.  427;  Clark's  Cove  Fertil- 
izer Co.  V.  Stever  (1899)  29  Misc.  571, 
6  N.  Y.  Supp.  241;  Phonoharp  Co.  v. 
Stobbe  (1897)  20  Misc.  698,  46  N.  Y. 
Supp.  678;  Bank  of  Wooster  v.  Spen- 
cer (1840)  Clarke,  Ch.  (N.  Y.)  386; 
Treen  Motors  Corp.  v.  Van  Pelt  (1919) 
106  Misc.  357,  174  N.  Y.  Supp.  500; 
Glaubensklee  v.  Hamburgh  &  A.  Packet 
Co.  (1859)  9  Abb.  Pr.  (N.  Y.)  104; 
American  Audit  Co.  v.  Industrial  Fed- 
eration (1903)  84  App.  Div.  304,  82 
N.  Y.  Supp.  642;  High  Rock  Knitting 
Co.  V.  Bronner  (1896)  18  Misc.  627,  43 
N.  Y.  Supp.  725;  St.  Paul  F.  &  M.  Ins. 
Co.  V.  Earl  (1915)  54  Okla.  305,  153 
Pac.  867;  De  Witt  Wire  Cloth  Co.  v. 
Griffith  (1911)  45  Pa.  Super.  Ct.  273; 
Western  Bank  v.  Tallman  (1862)  15 
Wis.  92.  See  also  Heintzelman  v. 
L'Amoroux  (1867)  3  Nev.  377. 

Where  a  complaint  is  verified  by  the 
president  of  a  foreign  corporation,  the 
affidavit  need  not  allege  why  the  ver- 
ification is  not  by  the  party.  Treen 
Motors  Corp.  v.  Van  Pelt  (1919)  106 
Misc.  357,  174  N.  Y.  Supp.  500. 

In  De  Witt  Wire  Cloth  Co  v.  Griffith 
(1911)  46  Pa.  Super.  Ct.  278,  an  action 
of  assumpsit  for  goods  sold  and  de- 
livered, it  was  held  that  the  plaintiff, 
being  a  foreign  corporation  duly  reg- 
istered and  authorized  to  do  business 
in  the  state,  and  having  a  store  and 
salesroom  within  the  state,  the  verifi- 
cation of  the  statement  by  the  manager 


of  that  store  through  which  the  sale 
was  made,  who  was  entirely  familiar 
with  the  transaction,  was  sufficient. 

In  West  V.  Home  Ins.  Co.  (1883)  9 
Sawy.  412,  18  Fed.  622,  an  action  on 
a  fire  insurance  policy,  the  answer  was 
verified  by  the  local  agent  of  the  de- 
fendant corporation,  who  stated  there- 
in that  he  made  the  affidavit  becauae 
he  knew  the  facts  contained  in  the  an- 
swer "of  his  own  knowledge/'  and  that 
none  of  the  "officers'*  of  the  defendant 
are  within  the  state.  The  statute 
(Code  Civ.  Proc.  §  79)  required  that 
an  answer  shall  "be  verified  by  the 
party,  his  agent  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true." 
The  verification  must  be  made  by  the 
affidavit  of  tlte  party;  but,  if  he  is  ab- 
sent or  incapable  of  making  it»  his 
agent  or  attorney  may  make  it;  and 
such  agent  or  attorney  may  make  it 
in  any  case,  "if  all  the  material  al- 
legations" of  the  answer  are  within 
his  "personal  knowledge."  In  the  case 
of  a  corporation  "the  verification  may 
be  made  by  any  officer  thereof,  upon 
whom  service  of  a  summons  might  be 
made."  It  was  held  that  the  agent 
was  a  proper  person  to  make  such  af- 
fidavit. 

In  Phonoharp  Co.  v.  Stobbe  (1897) 
20  Misc.  698,  46  N.  Y.  Supp.  678,  an  ac- 
tion to  recover  for  goods  sold  and  de- 
livered, the  complaint  described  the 
plaintiff  as  a  foreign  corporation.  The 
signed  affidavit  verifying  the  com- 
plaint was  by  a  person  who  described 
himself  as  plaintiff,  and  did  not  show 
any  connection  with  the  corporation. 
It  was  held  that  the  verification  was 
clearly  defective,  since  a  foreign  cor- 
poration can  act  only  by  its  represent- 
ative or  agent. 

In  American  Audit  Co.  v.  Industrial 
Federation  (1903)  84  App.  Div.  804, 
82  N.  Y.  Supp.  642,  it  was  held  that 
the  answer  of  a  foreign  corporation 
was  sufficiently  verified  by  its  attor- 
ney. 

The  fact  that  the  complainant  is  a 
foreign  corporation,  which  appears 
from  the  bill  itself,  is  sufficient  cause 
to  justify  the  verification  of  a  bill  by 
an  agent.  Bank  of  Wooster  v.  Spencer 
(1840)  Clarke,  Ch.  (N.  Y.)  386. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Earl 
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(1915)  54  CMda.  305,  158  Pac.  867,  an 
action  on  a  fire  insurance  policy,  an 
answer  was  filed  denying  under  oath 
that  the  company  had  executed  the 
policy.  No.  proof  was  made  by  the 
plaintiff  of  its  execution,  but  it  was 
contended  that,  inasmuch  as  the  afii* 
davit  attached  to  the  answer  was 
sworn  to  by  an  attorney,  the  same  was 
insufficient,  because  it  did  not  comply 
with  the  statute  (Rev.  Laws  1910, 
§  4765)  by  showing  that  the  defendant 
was  a  foreign  corporation,  and  it  was 
insisted  that  a  showing  in  the  affidavit 
that  the  general  agents  of  the  said 
company  were  not  residents  of  the 
state  of  Oklahoma,  and  were  not  then 
within  the  state,  was  insufficient  on 
which  to  base  an  affidavit  under  that 
section,  and  thereby  allow  the  attor- 
ney to  verify  such  affidavit.  It  was 
held  that  the  verification  was  a-  suffi- 
cient compliance  with  the  statute  in 
view  of  the  admitted  fact,  a  statement 
that  the  affiant  was  attorney  for  the 
def  endantv  and  that  the  general  agents 
were  not  residents  of  the  state,  and 
not  then  within  the  state. 

In  Glaubensklee  v.  Hamburgh  &  A. 
Packet  Co.  (1859)  9  Abb.  Pr.  (N.  Y.) 
104,  an  action  for  damages  for  per- 
sonal injuries  received  by  a  vessel, 
the  defendant's  answer  was  verified  by 
its  agent  by  an  affidavit  stating  that 
deponent  was  one  of  the  managing 
agents  of  the  defendants,  and  that  the 
complaint  was  served  upon  him,  and 
that  he  had  charge  of  all  the  business 
of ^the  defendant  in  the  United  States. 
The  answer  was  returned  on  the 
ground  that  the  verification  was  in- 
sufficient, in  that  it  did  not  set  forth 
afiiant's  grounds  of  belief  and  source 
of  knowledge  as  to  the  matter  stated 
in  the  answer.  The  statute  (Code, 
§  157)  provided'  that  where  a  corpora- 
tion is  a  party  the  verification  of  the 
pleading  might  be  made  by  any  officer 
thereof,  and  (by  §  184)  a  summons 
might  be  served  on  the  managing 
agent  of  a  corporation.  It  was  held 
that  the  verification  was  sufficient, 
since,  by  the  last-named  section,  the 
service  of  summons  on  a  managing 
agent  makes  him  an  officer  for  the  pur<- 
pose  of  the  action. 

In   Clark's  .  Cove  Fertilizer  Co.  v. 


Stever  (1899)  29  Misc.  571,  62  N.  Y. 
Supp.  249,  it  was  argued  that  the  ver- 
ification of  the  complaint  by  the  plain- 
tiff's attorney  gave  none  of  the  rea- 
sons which,  under  the  statute  (Code, 
§  925),  authorise  a  pleading  to  be  ver- 
ified by  a  person  other  than  a  party. 
The  statement  in  this  respect  was  as 
follows :  "That  the  reason  why  this 
verification  is  not  made  by  the  plaintiff 
is  hecause  it  does  not  reside  in  the 
county  of  Columbia,  and  is  a  corpora- 
tion." It  was  held  that  the  affidavit 
of  verification  was  sufficient  in  tidis 
respect,  espedally  as  the  complaint 
which  the  affiant  by  his  affidavit  said 
was  true  contained  the  statement  that 
the  plaintiff  was  a  foreign  corporation. 

In  Western  Bank  v.  Tallman  (1862) 
15  Wis.  92,  an  action  to  foreclose  a 
farm  mortgage  brought  by  a  foreign 
corporation,  an  application  for  change 
of  venue,  based  upon  alleged  prejudice 
of  the  judge,  was  verified  by  the  affi- 
davit of  the  attorney  of  the  plaintiff. 
The  statute  provided  that  such  appli- 
cations must  be  verified  by  the  oath  or 
affidavit  of  the  party,  without  provi- 
sion as  to  what  officers  of  a  corpora- 
tion could  make  the  affidavit.  Other 
provisions  ordinarily  confined  the 
right  of  verification  to  the  officers  of 
the  corporation.  Another  provision 
prescribed  that  on  certain  facts  a 
pleading  may  be  verified  by '  an  or- 
dinary agent  or  attorney,  but  made  no 
such  provision  with  respect  to  an  ap- 
plication to  change  the  venue  because 
of  the  prejudice  of  the  judge.  It  was 
held  that  the  affidavit  was  insufficient. 

In  Bank  of  Wooster  v.  Spencer 
(1840)  Clarke,  Ch.  (N.  Y.)  886,  a  mo- 
tion for  the  appointment  of  a  receiver 
en  a  creditors'  bill  was  verified  by  a 
clerk  in  the  office  of  complainants' 
solicitors.  The  bill  was  sworn  to  by 
a  person  describing  himself  as  agent 
for  the  complainants,  duly  authorized 
thereto  by  the  complainants'  solici- 
tors, who  swears  that  he  has  read 
the  bill,  and  that  the  same  is  true 
of  his  own  knowledge,  except  as 
to  the  complainants'  having  been 
informed  of  certain  facts,  and  that  in 
those  cases  he  (the  deponent)  has 
been  informed  of  those  facts,  with  the 
remaining  part  of  the  usual  jurat*    He 


ao 


AMERICAN  LAW  REl»ORTS,  ANNOTATED. 


[7  A.L.R. 


added :  "And  further,  during  the  pro- 
ceedings in  the  action  in  which  the 
said  judgment  was  obtained,  he  was, 
and  still  is,  a  clerk  in  the  office  of  the 
attorneys  of  the  said  plaintiffs  there- 
in, had  personal  knowledge  of  the 
facts  of  the  obtaining  of  the  said  judg- 
ment, and  of  the  return  indorsed  upon, 
and  the  filing  in  the  clerk's  office  of, 
the  said  execution."  The  defendants 
objected  that  the  bill  was  not  properly 
sworn  to  under  the  rules  and  practice 
of  the  court.  The  (17th)  rule  re- 
quired the  bill  to  be  verified  by  the 
oath  of  the  complainant,  or  in  case  of 
his  absence  from  the  state,  or  other 
sufficient  cause  shown,  by  the  oath  of 
his  agents  attorney,  or  solicitor.  It 
was  held  that  the  bill  was  sufficiently 
verified,  since  a  clerk  who  had  been 
sent  to  transact  the  business  would 
perhaps  be  as  competent  and  as  good 
a  witness  to  the  truth  of  these  aver- 
ments as  the  attorney,  except  as  to 
the  last  averment ;  and  if  .the  bill  was 
exhibited  by  collusion  with  the  defend- 
ants, they  would  not  have  been  present 
to  oppose  the  motion. 

In  Treen  Motors  Corp.  v.  Van  Pelt 
(1919)  106  Misc.  357,  174  N.  Y.  Supp. 
500,  the  complaint  of  the  plaintiff,  a 
foreign  corporation,  was  verified  by 
its  president.  It  stated  that  he  was 
its  president,  and  the  form  of  verifica- 
tion was  that  usually  employed  by  a 
party.  The  grounds  of  the  president's 
belief  as  to  matters  alleged  on  in- 
formation were  not  stated.  The  ver- 
ification was  held  sufficient. 

In  Robinson  v.  Ecuador  Develop- 
ment Co.  (1900)  32  Misc.  106,  65  N.  Y. 
Supp.  427,  the  answer  of  the  defend- 
ant foreign  corporation,  verified  by 
the  defendant's  secretary,  was  re- 
turned on  the  ground  that  the  sec- 
retary did  not  set  forth  in  his  affidavit 
of  verification  the  grounds  of  his  be- 
lief as  to  the  matters  stated  on  in- 
formation and  belief  in  the  answer. 
The  statute  provided  that  'the  verifica- 
tion of  a  pleading  'must'  be  made  by  a 
'party,'  'except'  (only  what  is  applic- 
able being  here  cited)  that,  where  the 
'party*  is  a  domestic  C(Hi)oration,  it 
'must'  be  made  by  an  officer  thereof, 
and  that,  where  a  foreign  corporation, 
it  'may'  be  made  by  'the  agent  of  or 


the  attorney  fot  the  party.'  *'  It  was 
held  that  the  secretary  could  not  ver- 
ify the  answer  as  an  agent,  but  to  do 
so  he  must  comply  with  the  statute 
"and  set  forth  in  the  affidavit  the 
grounds  of  his  belief  as  to  all  matters 
stated  on  his  own  knowledge  ;'*  but  he 
need  not  set  forth  "the  reason  why  it 
was  not  made  by  the  party,"  as  that 
would  be  senseless  in  the  case  of  a 
corporation. 

d.  Coparty. 

J.  In  general. 

Without  regard  to  whether  the  in- 
terests of  the  parties  are  joint  or  sev- 
eral, and  in  some  instances  by  virtue 
of  statute,  it  has  been  held  that  the 
verification  of  a  pleading  by  one  co- 
party  for  all  is  sufficient. 

Alabama. — ^Brown  v.  Jones  (1886) 
3  Port.  420. 

California.— Patterson  v.  Ely  (1861) 
19  Cal.  28;  Claiborne  v.  Castle  (1893) 
98  Cal.  30,.  32  Pac.  807. 

Georgia. — Hemphill  v.  Ruckersville 
Bank  (1847)  3  6a.  435. 

Indiana.— Willett  v.  Porter  (1878) 
42  Ind.  250;  Kinnaman  v.  Kinnaman 
(1880)  71  Ind.  417. 

Iowa.— Kerr   v.    Hedge    (1861)    12 

Iowa,  426. 

Michigan. — ^Williams  v.  Internation- 
al Grain  &  S.  Bd.  (1894)  99  Mich.  80, 
67  N.  W.  1090. 

Texas.  —  Cherryhomes  v.  Carter 
(1886)  66  Tex.  167, 19  S.  W.  448;  Jones 
V.  Austin  (1894)  6  Tex.  Civ.  App.  505, 
26  S.  W.  14;  Dodson  v.  Warren  Hard- 
ware Co.  (1914)  —  Tex.  Civ.  App.  — , 
162  S.  W.  952;  Queen  Ins.  Co.  v.  Keller 
(1916)  —  Tex.  Civ.  App.  — ,  186  S.  W. 
359. 

In  Brown  v.  Jones  (1836)  3  Port. 
(Ala.)  420,  an  action  of  assumpsit  on 
a  promissory  note,  it  was* objected  that 
inasmuch  as  both  of  the  defendants 
joined  in  their  pleas  they  should  be 
verified  by  both,  and  that  the  oath  of 
one  of  them  was  insufficient  verifica- 
tion. The  statute  under  which  the 
pleas  were  made  declared  that  any 
writing  (the  foundation  of  an  action), 
whether  the  same  be  under  seal  or 
not,  shall  be  received  as  evidence  of 
the  debt  or  duty  for  which  it  is  given; 
and  that  it  shall  not  be  lawful  to  deny 
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its  execution,  unless  by  plea»  support- 
ed by  the  affidavit  of  the  party  plead- 
ing it.  The  court  held  that  while  a 
literal  interpretation  o£  the  statute 
would  doubtless  render  necessary  the 
affidavit  of  all  parties  uniting  in  the 
plea,  to  d»y  the  execution  of  a  prom- 
issory note  it  was  not  believed  that 
the  intention  or  language  of  the  stat- 
ute required  all  parties  to  plead,  but 
tiiat,  as  the  statute  was  enacted  to 
require  an  affidavit  to  show  prima 
facie  that  execution  is  nei  carelessly 
denied,  and  this  being  quite  as  appar- 
ent where  the  plea  is  verified  by  one, 
as  when  it  is  verified  by  all  the  defend- 
ants pleading  it,  the  verification  of  the 
plea  by  one  was  in  compliance  with 
the  spirit  of  the  statute. 

In  Kerr  v.  Hedge  (1861)  12  Iowa, 
426,  one  of  the  plaintiffs  verified  the 
replication  by  an  affidavit  in  which  it 
was  stated  that  the  affiant  was  not 
personally  acquainted  with  the  mat- 
ters set  up  in  the  replication,  but  from 
the  information  of  his  codefendant, 
he  believed  the  facts  stated  were  true 
in  substance  and  in  fact.  The  stat- 
ute (Code,  §  1745)  provided  that  '*a 
replication  not  sworn  to  could  not  be 
regarded  as  evidence  for  the  plaintiff, 
but  it  could  be  considered  as  a  plead- 
ing, putting  in  issue  the  allegations 
to  which  it  responds."  But  another 
section  (1749)  provided  that  such 
replication  must  be  sworn  to  by  the 
party  himself,  "or  some  one  of  the 
parties,  when  there  are  several,  or  by 
someone  showing  himself  to  be  pos- 
sessed of  equal  information  with  the 
party,"  etc.  It  was  held  that  the  veri- 
fication was  sufficient,  coming  fully 
within  tiie  requirements  of  the  stat- 
utes, as  it  was  made  by  one  of  several 
parties  under  oath. 

In  Willett  V.  Porter  (187S)  42  Ind. 
250,  a  proceeding  to  contest  and  set 
aside  a  will,  the  complaint  and  amend- 
ments thereof  were  verified  by  one  of 
the  plaintiffs  only,  and  the  defendants 
moved  to  dismiss  the  action  as  to  all 
plaintiffs  who  had  not  sworn  to  the 
complaint,  and  demurred  on  the 
ground,  among  others,  that  the  com- 
plaint was  not  verified  by  the  affidavits 
of  the  plaintiffs.  It  appeared  that  the 
statute  governing  proceedings  to  con- 


test a  will  provided  as  follows :  "Any 
person  may  contest  the  vmlidi^  of  any 
will,  or  i^eaist  the  probate  thereof,  at 
any  time  within  three  years  after  the 
same  has  been  offered  for  probate,  by 
filing  in  the  proper  court  his  allegation 
in  writing,  verified  by  his  affidavit, 
setting  forth,"  etc.  "The  allegation  of 
the  party  contesting  must  be  verified 
by  his  affidavit."  It  was  held  that  the 
statutory  requirem^mt  that  the  allega- 
tions of  the  party  contesting  must  be 
verified  by  affidavit  is  con^iied  with 
when  the  complaint  has  been  sworn  to 
by  any  one  or  more  of  the  plaintiffs. 

In  Claiborne  v.  Castle  (1898)  98 
Cal.  80,  82  Pac.  807,  an  action  to  en- 
force a  vender's  lien  on  realty,  it  was 
insisted  that  the  default  of  one  defend- 
ant should  have  been  entered,  for  the 
reason  that  the  answer  was  verified 
by  the  other  defendant  alone,  he  stat- 
ing that  he  also  made  the  affidavit  on 
behalf  of  his  codefendant.  It  was 
held  that  the  necessity  for  verification 
of  the  pleading  arose  from  statute 
alone,  and  that  the  solution  of  the 
question  was  dependent  entirely  on 
the  statute  (Code  Civ.  Proc.  §  446) 
under  which  it  was  quite  apparent 
that  a  verification  of  a  pleading  by  one 
codefendant  or  coplaintiff  was  suffi- 
cient.   I 

In  Kinnaman  v.  Kinnaman  (1880) 
71  Ind.  417,  an  action  brought  by  chil- 
dren and  heirs  at  law  of  deceased*  to 
contest  a  will,  the  court  remarked  that 
the  complaint  was  duly  verified  by  one 
of  the  plaintiffs. 

The  verification  of  the  statements 
in  an  injunction  bill  by  the  affidavit  of 
any  one  of  the  complainants  is  suffi- 
cient Hemphill  v.  Ruckersville  Bank 
(1847)  3  Ga.  435. 

In  Jones  v.  Austin  (1894)  6  Tex. 
Civ.  App.  505,  26  S.  W.  144,  a  suit 
brought  on  an  account,  two  of  the  de- 
fendants did  not  reside  in  the  county, 
but  their  codefendant  did  have  a  res- 
idence therein.  The  two  nonresident 
defendants  pleaded  in  abatement  their 
privilege  to  be  sued  in  the  county  of 
their  residence.  The  plea  was  duly 
verified  by  one  of  them,  who  stated 
that  he  was  cognizant  of  the  facts. 
It  was  held  that  this  was  all  that  was 
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necessary  to  miike  the  plea  available 
to  both  defendants. 

An  affidavit  verifying  a  writ  of  gar- 
nishment made  by  one  of  the  plain* 
tiffs  is  a  sufficient  verification.  Dod- 
son  V.  Warren  Hardware  Ck>.  (1914)  — 
Tex,  Civ.  App.  — ,  162  S.  W.  862.     ' 

In  Patterson  v.  Ely  (1861)  19  CaL 
28»  an  action  in  ejectment^  it  was  held 
that  it  was  not  necessary  that  the  ver* 
ification  of  the  complaint  should  have 
been  made  by  both  of  the  plaintiffs, 
the  affidavit  of  one  being  sufficient. 

In  Queen  Ins.  Co.  v.  Keller  (1916) 
—  Tex.  Civ.  App.  — ,  186  S.  W.  859,  a 
petition  for  temporary  injunction,  it 
was  held  that  a  plea  of  privilege,  made 
in  behalf  of  two  defendants,  was  suf- 
ficiently verified  by  one  of  the  defend- 
ants to  make  the  plea  available  for 
both. 

In  Williams  v.  International  Grain 
&  S.  Bd.  (1894)  99  Mich.  80,  57  N.  W. 
1089,  a  garnishment  proceeding,  the 
affidavit  in  each  case  was  made  by  one 
of  the  plaintiffs  and  stated  all  the  re- 
quirements of  the  statute,  and  that  the 
plaintiffs  ''are  justly  apprehensive  of 
loss,"  etc.,  "unless  a  writ  of  garnish- 
ment issue."  It  was  held  that  where 
the  affidavit  is  made  by  one  of  the 
plaintiffs,  and  he  swears  that  they 
both  are  justly  apprehensive,  it  must 
be  presumed  that  he  has  personal 
knowledge. 

In  Queen  Ins.  Co.  v.  Keller  (Tex.) 
supra,  a  petition  for  temporary  in- 
junction, one  of  the  trustees  of  a 
church  made  an  application  for  a  writ 
of  garnishment  on  behalf  of  all  the 
trustees.  The  applicant  alone  made 
the  affidavit  in  support  of  the  applica- 
tion. It  was  contended  that  the  affi- 
davit could  be  made  only  by .  the 
plaintiff  in  the  main  suit,  to  which  the 
garnishment  suit  was  only  auxiliary, 
or  by  an  agent  or  attorney,  and  if  by 
an  agent  or  attorney,  the  capacity  of 
the  affiant  and  his  authority  must  ap- 
pear in  the  application  of  the  affidavit. 
It  was  held  that,  as  the  affiant  was  one 
of  the  trustees  and  one  of  the  plain- 
tiffs, he  had  full  authority  to  make  the 
application  on  behalf  of  all  the  plain- 
tiffs for  the  writs  of  garnishment,  and 
that  he  had  authority  to  perform 
the  ministerial  act  of  Verification. 


However,  in  Cherryhomes  v.  Garter 
(1886)  66  Tex.  167,  18  S.  W.  448,  an 
smswer  setting  up  the  defense  of  usury 
was  verified  by  one  of  the  defendants, 
who  not  only  did  not  join  in  Uie  plea, 
but  refused  to  avail  himself  of  it.  The 
statute  (Rev.  Stat  art.*  2981)  wa^  p»- 
emptory  that  "no  evidence  of  usurious 
interest  shall  be  received  on  the  trial 
of  any  cause  unless  the  same  shall  be 
specially  pleaded,  and  verified  by,  :ttie- 
affidavit  of  the  party  wishing  to  avail 
himself  of  such  defense."  It  was  held 
that  the  verification  was  not  sufficient 

In  Stevenson.  V.  Farnsworth  (1846) 
7  111.  715,  the  declaration  was  in  as* 
aumpsit  on  a  note  made  payable  to  t^ie 
plaintiffs.  The  defendants  pleaded, 
first,  nonassumpsit,  and,  second,  that 
they  did  not  make  and  execute  the 
note  declared  on.  A  statute  provided 
as  follows:  ''No  person  shall  be  per- 
mitted to  deny  on  trial,  the  execution 
of  any  instrument  in  writing,  wheth-' 
er  sealed  or  not,  upon  which  any  ac- 
tion may  have  been  brought,  or  which 
shall  be  pleaded  or  set  up  by  way  of 
defense,  or  set-off,  unless  the  person 
so  denying  the  same  shall,  if  defend- 
ant, verify  his  plea  by  affidavit;  and, 
if  plaintiff,  shall  file  his  or  her  affi- 
davit, denying  the  execution  of  such 
instrument."  Another  statute  provid- 
ed as  follows :  '"On  actions  upon  con- 
tracts, express  or  implied,  against  two 
or  more  defendants,  alleged  to  have 
been  made  or  executed  by  such  de- 
fendants, as  partners  or  joint  obligors 
or  payors,  proof  of  joint  liability  or 
partnership  of  the  defendants,  or  their 
Christian  or  surnames,  shall  not  in 
the  first  instance  be  required,  to  en- 
title the  plaintiff  to  judgment,  unless 
such  proof  shall  be  rendered  necessary 
by  pleading  in  abatement,  or  the  filing 
of  pleas  denying  the  execution  of  such 
writing,  as  is  required  by  the  'Act 
Concerning  Practice  in  Courts  of 
Law.' "  It  was  held  that,  as  it  is  the 
person  and  not  the  party  who  is  td 
verify  the  plea,  where  there  are  sev- 
eral defendants,  each  must  for  himself 
verify  the  plea. 

In  Harrison  v.  Lebanon  Waterworks 
(1891)  91  Ky.  265,  84  Am.  St.  Rep.  180i 
15  S.  W.  522,  the  statute  involved 
(§  117,  subsec.  4)   provided  that  on 


ANNO.-«IiBAmNG— SUBV 


CY  OF  VERIFICATION. 


n 


motioii  of  a  party  vrlio  fdm  bis  afSk* 
davit,  atatinir  his  belief  tlkat  an  ad- 
verse party,  ^^oae  flleadii^  lias  been 
verified  by  a  person  other  than  him- 
eelf,  knows  that  a  statement  thereof 
in  the  affidavit  mentiboned  is  antniey 
and  that  the  motion  is  net  made  for 
delay,  the  court,  if  such  statement  be 
material,  shall  reqoire  such  ^tdverse 
party  to  verity  ^e  pleading;  and,  if 
he  fail  to  do  so  within  a  reasonable 
time,  shall  treat  it,  with  regard  to 
him,  as  if  it  had  not  been  filed.  It 
was  held  that,  where  one  of  the  plain- 
tffis  verified  the  petition,  the  failure 
of  the  other  plaintiff  to  verify  his 
pleading,  and  his  refusal  to  ob^  a  rule 
issued  on  a  motion  requiring  him  to  do 
so,  the  court  properly  ordered  that 
said  pleadings  be  treated,  with  regard 
to  him,  as  if  they  had  not  been  filed. 

In  Maryland,  there  are  three  early 
cases  decided  at  about  the  same 
time,  which  are  apparently  confiicting. 
Thus  it  was  held  that  a  bill  praying 
for  an  injunction  may  be  verified  by 
one  of  the  plaintiffs,  where  there  are 
more  than  one.  Jones  v.  Magill  (1825) 
1  Bland,  Ch.  (Mi)  177;  Salmon  v. 
Clagett  (1828)  3  Bland,  Ch.  (Md.) 
125. 

But  in  Binney's  Case  (1828)  2 
Bland,  Ch.  (Md.)  100,  it  was  held  that 
where  there  are  a  plurality  of  defend- 
ants, they  may  join  in  making  answer 
to  the  biU,  or  they  may  answer  sep- 
arately, or  they  may  make  a  joint  and 
several  answer  as  best  suits  their  con- 
venience or  pleasure;  but  in  whatever 
form  the  response  may  be  it  is  essen- 
tial, if  not  waived  by  the  plaintiff,  that 
each  defendant  should  swear  to  liis 
answer,  and  therefore,  when  the  an- 
swer purports  to  be  the  answer  of  two 
or  more,  and  is  not  sworn  to  by  all, 
it  may  be  taken  off  the  file,  or  can 
only  be  received  as  -the  answer  of  him 
who  has  so  sworn  to  it. 

In  Mooney  v.  Ryerson  (1865;  Oily 
Ct.  Spec.  T.)  8  N.  Y.  Civ.  ¥mc.  Hep. 
486,  the  action  was  by  a  husband  to 
recover  damages  for  injuries  alleged 
to  have  been  received  by  the  wife 
through  the  negligence  of  tiie  servants 
of  two  defendants.  The  answer  was 
verified  by  one  defendant  only,  the 
verification  being  in  the  usual  form  of 
7  A.L.R.— 3. 


a  verification  by  a  party  .pleading 
alone.  It  was  held  that  it  was  suffi- 
cient. 

But  in  an  jearly  case  it  was  said  that 
although  an  4inswer  by  joint  and  sev- 
eral defendants  named  in  the  title 
sboold  have  been  sworn  to  by  all  in- 
stead of  one,  }i0t  the  oath  and  signa- 
ture may  be  waived  by  the  plaintiffs, 
by  a  reply.  Fulton  Bank  v.  Beach 
(1680)  6  Wend.  (N.  Y.)  36. 

And  see  in  Jaillard  v.  Tomes  (1877) 
8  Abb.  N.  C.  (N.  Y.)  24,  an  action  for 
goods  sold  and  delivered,  in  which 
the  answer  was  verified  by  one  of  the 
defendants'  attorneys,  who  stated  in 
the  verifioataisn  that  the  ground  of  his 
belief  as  to  the  truth  of  the  answer 
was  information  derived  from  one  of 
the  defendants,  who  was  a  partner  of 
another  defendant  at  the  time  men- 
tioned in  the  complaint.  This  state- 
ment in  the  verifijcation  was  directly 
contradictoiy  to  the  statement  con- 
tained in  the  answer  that  the  defend- 
ants were  not  copartners.  It  was  held 
that  the  other  partner  must  serve  an 
answer  verified  by  himself  in  the  ac- 
tion. 

0.  Joint  interett. 

Where  the  interest  of  coparties  is 
joint,  one  of  the  parties  may  verify  a 
pleading  for  all. 

United  aiates^Re  Glass  (1902)  119 
•Fed.  609. 

Ackansaa — ^Ashley  v.  Gunton  (1855) 
15  Aric.  415;  Reed  v.  Rybum  (1861) 
23  Airk.  47. 

08UfoRiki.-«Battet«eM  v.  Graves 
(1S02)  188  Cal.  165,  71  Pac.  510. 

Ciestgia^-^^Coinpafe  White  v.  North 
Seorgia  Electric  Co.  (1911)  196  Ga. 
dl,  70  8.  CL  089. 

Illinois.  —  Warren  v.  Chambers 
(1866)  12  111.  124;  Compare  Davis  v. 
Seavritt  (1665)  17  111.  262. 

Iniliaiia^**^-Swa]es  v.  Grubbs  (1890) 
126  iiid.  106,  25  N.  E.  877;  Compare 
iFeeney  v.  Mazelin  (1882)  87  Ind.  226. 

'Maryland,  — •  Deved  v.  Carrington 
(1904)  M  Md.  876,  56  AtL  818. 

MiasoncL—See  Such  v.  Jones  (1868) 
88  Mo.  866. 

Mew  York. — Oonolly  v.  Schroeder 
(1907)  121  App.  Div.  684,  106  N.  Y. 
Supp.  803;  Mathis  v.  Ballard  (1911) 
73  Misc.  274,  180  N.  Y.  Supp.  878; 
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Alfred  v.  Watkins  (1852)  N.  Y.  Code 
Rep.  N.  S.  343 ;  Ballard  v.  Lockwood 
(1861)  1  Daly,  158;  Harley  v.  Hitter 
(1859)  9  Abb.  Pr.  400,  18  How.  Pr. 
147;  Paddock  v.  Palmer  (1900)  32 
Misc.  426,  66  N.  Y.  Supp.  743. 

South  CaroUiuu — Holmes  v.  Moore 
(1902)  63  S.  C.  182,  41  S.  E.  90. 

Tennessee.— Moody  ▼•  Alter  (1873) 
12  Heisk.  142. 

Thus,  where  codef  endants  are  joint- 
ly liable  in  an  action  on  a  note,  it 
would  appear  that  a  verification  by 
one  is  a  verification  for  both.  Alfred 
V.  Watkins  (1852)  N.  Y.  Code  Rep.  N. 
S.  343. 

In  an  action  brought  on  a  contract 
against  the  defendants  as  copartners, 
the  answer  was  verified  by  only  one 
of  the  codefendants.  It  was  urged 
that:  'it  does  not  appear  thereby  that 
the  defendant  who  makes  or  attempts 
to  make  the  same  is  acquainted  with 
the  facts.''  It  was  held  that  the  veri- 
fication was  sufficient  in  this  respect, 
as  it  appeared  from  the  pleadings,  pre- 
sumptively at  least,  that  the  defendant 
making  the  verification  was  ''acquaint- 
ed with  the  facts."  Paddock  v.  Pal- 
mer (1900)  32  Misc.  426,  66  N.  Y.  Supp. 
743. 

In  Mathis  v.  Ballard  (1911)  78  Misc. 
274,  130  N.  Y.  Supp.  873,  an  action  by 
four  defendants  as  nesct  of  kin  of  an 
intestate,  to  recover  a  balance  alleged 
to  be  due,  the  answer  was  returned 
by  the  plaintiff's  attorney  on  the 
ground  that  the  verification  was  insuf- 
ficient "in  that  the  answer  was  made 
by  four  parties  united  in  interest,  and 
the  verification  was  made  by  one  who 
is  not  acquainted  with  the  facts.''  It 
was  held  that  the  verification  was  suf- 
ficient. 

In  Warren  v.  Chambers  (1850)  12 
111.  124,  a  declaration  in  assumpsit 
against  the  defendants  as  partners, 
and  containing  the  common  count  for 
money  paid  and  advanced,  it  was  said 
that  when  the  joint  liability  of  sev- 
eral, sued  on  a  written  instrument,  is 
put  in  issue  by  a  plea  in  abatement, 
it  is  sufiicient  to  verify  the  plea  by 
the  affidavit  of  one  of  the  defendants, 
or  a  third  person. 

In  Butterfield  v.  Graves  (1902)  138 
CaL  155,  71  Pac.  510,  an  action  to 


quiet  title,  it  was  held  that,  as  the 
defendants  were  sued  jointly,  and  it 
was  alleged  that  they  "claim  an  estate 
or  interest  therein  adverse  to  the  said 
plaintiff,"  the  answer  was  sufficiently 
verified  by  the  afildavit  of  one  defend- 
ant, under  a  statute  (Code  Civ.  Proc. 
§  446)  providing  that  verification  must 
be  by  the  afiidavit  of  one  party. 

Where  the  claim  made  by  a  bill  is 
a  joint  claim,  the  afiidavit  of  one  of 
the  joint  claimants  is  a  sufficient  veri- 
fication. Reed  v.  Rybum  (1861)  28 
Ark.  47. 

In  Holmes  v.  Moore  (1902)  6a  S.  C 
182,  41  S.  E.  90,  an  action  on  two  prom- 
issory notes  and  for  goods  sold  and 
delivered,  the  verification  of  the  com- 
plaint was  by  one  of  the  members  of 
the  firm.  It  was  contended  that  the 
verification  was  not  sufficient,  because 
the  party  who  verified  did  not  live  in 
the  same  county  with  his  attorney. 
The  statute  (Code  Civ.  Proc.  J  178) 
provided  as  follows:  "The  verifica- 
tion .  .  .  must  be  by  the  affidavit 
of  the  party,  or  if  there  be  several  par- 
ties united  in  interest  and  pleading 
together,  by  one  at  least  of  such  par- 
ties acquainted  with  the  facts,  if  such 
party  be  within  the  county  where  the 
.attorney  resides,  and  capable  of  mak- 
ing the  affidavit,"  etc.  The  verification 
was  held  sufficient,  since  the  provi- 
sions of  the  Code  did  not  restrict  a 
party  to  a  suit  in  verifying  his  own 
pleadings,  but  merely  provided  that  he 
must  verify,  leaving  unaffected  the 
general  principle  that  a  party  may  al- 
ways verify  his  own  pleadings. 

By  direct  provision  of  an  early  New 
York  statute  (Code,  §  157),  iw  was  pro- 
vided that,  if  there  are  several  parties 
united  in  interest  and  pleading  togeth- 
er,  "the  verification  to  the  pleading 
may  be  made  by  one  of  such  parties 
acquainted  with  the  facts."  Harley 
V.  Ritter  (1859)  9  Abb.  Pr.  (N.  Y.) 
400,  18  How.  Pr.  147. 

In  Swales  v.  Grubbs  (1890)  126  Ind. 
106,  25  N.  E.  877,  a  suit  against  the 
heirs  and  legal  representatives  of  a 
decedent  for  the  purpose  of  obtaining 
a  judgment  against  the  estate  on  cer- 
tain promissory  notes,  it  was  contend- 
ed that  as  only  one  of  the  defendants 
had  pleaded  non  est  factum  the  ex- 
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ecution  of  the  notes  was  admitted. 
The  answer  was  filed  by  all  of  the  de- 
fendants except  the  administrator,  and 
waa  verified  by  only  one  of  the  de- 
fendants. It  was  held  that  the  notes, 
althou£rh  referred  to  in 'the  complaint, 
were  not  the  foundation  of  the  action, 
and  while  possibly  it  may  have  been 
necessary  that  the  execution  of  the  in- 
struments therein  referred  to  should 
have  been  denied  under  oath,  it  was 
not  necessary  that  all  the  heirs  should 
verify  the  answer  denying  that  their 
ancestor  and  grantor  executed  the 
notes  referred  to  in  the  complaint. 

When  the  opposing  creditor  joining 
in  specifications  opposing  a  discharge 
in  bankruptcy  is  a  partnership,  veri- 
fication may  be  made  by  the  signing 
member,  or  by  another  partner,  if  the 
facts  are  known  to  him  and  not  to  the 
member  signing  the  pleading.  Re 
Glass  (1902)  119  Fed.  509. 

In  Deved  v.  Carrington  (1904)  98 
Md*  876,  56  Atl.  818,  a  suit  against  in- 
dorsers  on  two  overdue  promissory 
notes,  it  appeared  that  joint  pleas  of 
nil  debet  and  nonassumpsit  were  veri- 
fied by  one  of  the  defendants  by  an 
affidavit  reading  as  follows:  ''On  this 
19th  day  of  May,  in  the  year  1903,  be- 
fore me,  the  subscriber,  a  notary 
pablic  of  the  state  of  Maryland,  in 
and  for  Baltimore  city,  personally  ap- 
peared James  Bartol  (one  of)  the 
above-named  defendants,  and  made 
oath  in  due  form  of  law,  that  every 
plea  so  pleaded  by  the  defendants  is 
true,  and  they  admit  none  of  plaintiff^s 
iclaim  to  be  due  and  owing,  and  all  is 
idiaputed;  and  further,  that  tl}e  affiant 
verily  believes  the  defendants  will  be 
able  at  the  trial  of  the  cause  to  pro- 
duce sufficient  evidence  to  support  the 
•aid  pleas,  and  that  he  is  advised  by 
counsel  to  file  the  said  pleas."  It  was 
held  that  the  verification  was  sufficient 
under  the  requirement  of  the  statute 
(Laws  1898,  chap.  123,  Baltimore  City 
Charter,  §§  312,  313)  ;  that  the  affidavit 
itself  should  show  that  it  was  made  on 
behalf  of  all  of  the  defendants. 

In  Moody  v.  Alter  (1873)  12  Heis]^. 
(Tenn.)  142,  wherein  an  attachment 
was  issued,  the  affidavit  of  verification, 
on  its  face,  purported  to  have  been 
sworn  to  by  one  of  the  firm  of  "Moody 


&  Bigelow,"  but  the  name  did  not  api 
pear  in  the  body  of  the  instntment,' 
which  was  signed  ''J.  W.  Moody  &  'Bigi 
elow,''  and  the  magistrate  certified 
that  it  was  subscribed  and  sworn  to 
before  him  on  a  certain  date.  Objec- 
tion to  the  sufficiency  of  this  affidavit 
was  taken,  on  the  ground  that  the  in- 
dividual name  of  neither  of  the  plain- 
tiffs composing  the  firm  of  "Moody  & 
Bigelow"  was  inserted  in  the  body  of 
the  affidavit,  nor  subscribed  thereto,  in 
verification  of  its  contents.  The  af- 
fidavit was  held  sufficient  because  the 
recital  that  one  of  the  firm  of  Moody 
&  Bigelow  made  oath,  etc.,  and  the  fact 
that  the  affidavit  was  subscribed  "J. 
W.  Moody  &  Bigelow,"  and  attested  as 
subscribed  and  sworn  to,  sufficiently 
complied  with  the  requirements  of  the 
statute,  and  as  J.  W.  Modd/s  name 
was  signed  in  full,  the  additibii  of  the 
name  of  Bigelow  dicf  not  vitiate  the 
affidavit. 

In  Ashley  v.  Gunton  (1855)  15  Ark. 
415,  a  proceeding  in  the  probate  court 
for  the  allowance  and  classification  of 
a  claim  against  the  estate  of  a  de- 
ceased person,  it  was  held  that  the 
claim  was  sufficiently  authenticated 
under  the  provisions  of  the  statute  by 
the  affidavit  of,  one  of  the  joint  claim- 
ants* 

In  Conolly  v.  Schroeder  (1907)  lii 
App.  Div.  634. 106  N.  Y«  Supp.  303,  the 
verification  of  the  answer  was  by  oifie 
of  the  defendants,  stating  that  he  was 
such,  and  that  the  answer  was  true  of 
his  own  knowledge  except  as  to  the 
matters  therein  stated  to  be  alleged 
upon  information  ancl  belief,  and  that 
as  to  those .  matters  he  believ<e4 ,  ,^t  .to 
be  true^  It  was  contended  thiit  .^bliiB 
,  verification  was  /incoi|iplete,  iii -t^t 
it  did  not  state  that  it  was  mad4!.Qy:a 
defendant  ac<|uainted  with  the  :'f aci^s. 
.The  statute  (Code  Civ.  Proc.  %  i5^) 
provided  as  follows.:  ''If  there  i^re 
two  or  more  parties  united  in  interesj, 
and  they  plead  together,  the  verific^a- 
tion  of  a  pleading  must  be  made  ijy  at 
least  one  of  them  who  is  iEtcqiiainte'd 
with  the  facts,  except  in  certain  in- 
stances, where  it  may  be  made  by  oth- 
er individuals.  Where  the  pleadings 
themselves  show  that  the  several  de- 
fendants are  united  in  interest,  and 
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that  presumptiveUr  the  verifying  de- 
fendant Is  adqualnted  with  the  facts, 
the  verification  need  not  so  state/'  It 
waslield  that  the  verification  was  suf- 
Acienty  since  the  pleadings  on  their 
face  showed  that  the  verifying  defend- 
ant pri^umably  had  knowledge  of  the 
facts,  and  it  was  unnecessary  so  to 
state  in  the  verification  itself. 

In  Paddock  v.  Palmer  (1900)  32 
Misc.  '426,  66  N.  Y.  Supp.  748,  an  ac- 
tion brought  on  a  contract  against  the 
defendants  as  copartners,  it  was  ob- 
jected that  the  answer  was  verified  by 
only  one  of  the  codefendants.  The 
statute  (Code,  §  525)  provided  tliat 
with  certain  exceptions  the  verifica- 
tion of  a  pleading  must  be  made  by  the 
affidavit  of  the  party,  or  if  there  were 
two  or  more  parties  united  in  inter- 
est, and  pleading  together,  by  at  least 
one  of  them  who  was  acquainted  with 
the  facts.  The  complaint  sought  to 
charge  the  defendants  solely  as  co- 
partners. The  defendants,  while  de-* 
nying  that  they  were  copartners  dur- 
ing all  of  the  times  alleged  in  the 
complaint,  admitted  their  liability  as 
copartners  for  part  of  the  goods  men- 
tioned in  the  complaint,  and  denied 
that  certain  of  the  other  goods  were 
delivered  to  them  as  copartners,  or  at 
all,  but  claimed  that  they  were  deliv- 
ered to  some  third  person.  It  was  held 
that  the  verification  was  sufficient. 

In  Ballard  v.  Lockwood  (1861)  1 
Daly  (N.  Y.)  158,  the  complaint  was 
verified  by  one  of  the  coplaintiflFs  as 
follows :  "[Affiant],  being  duly  sworn, 
says  that  he  is  one  of  the  plaintiffs  in 
this  action;  that  the  foregoing  cotn- 
plaint  id  true  of  liis  own  knowledge, 
exceiit  as  ^0  the  matters  therein  stilted 
on  information  and  belief,  and  as  to 
those  ibatters  be  believes  It  to  be 
true.''^  The  verification  was  held  to 
be  sufficient  as  made  by  one  of  the 
plaintiffs,  and  for  that  reason  was 
made  by  one  of  sevdral  parties  united 
(n  interest,  and  who  was  acquainted 
with  the  facts. 

See  also  Ruch  v.  Jones  (1863)  88 
Mo.  393,  a  suit  on  an  account  for  paint- 
ing and  glazing,  wherein  the  petition 
charged  one  defendant  as  the  debtor 
and  the  Other  as  the  owner  of  the 
property  sought  to  be  charged  with 


the  lion.  The  answer  was  made  joint- 
ly by  both  defendants,  and  was  veri- 
fied by  the  defendant  dlsscribed  as 
debtor.  The  court  held  that  the  joint 
answer  of  several  codefendants  Was 
sufficiently  verified  by  the  affidavit  of 
one  of  them. 

However,  in  White  v.  Nortli  Georgia 
Electric  Co.  (1911)  136  Ga.  21,  70  S. 
E.  639,  it  was  held  that  a  joint  plea 
to  the  jurisdiction,  by  several  defend- 
ants, based  on  the  ground  that  none 
of  the  defendants  against  Whom  sub- 
stantial relief  was  prayed  resided  in 
the  county  where  the  suit  was  insti- 
tuted, was  not  properly  verified  by 
one  of  the  defendants,  although  the 
plea  was  sufficient  as.  to  the  defend- 
ant who  sigi\(Bd,  since  a  plea  to  the 
jurisdiction  on  the  ground  that  the  de- 
fendant is  not  suable  in  the  county 
where  the  suit  was  filed  is  a  personal 
plea,  and  must  be  sworn  to  by  the  de- 
fendant who  files  it. 

And  in  Feeney  v.  Mazelin  (1882) 
87  Ind.  226,  an  action  on  a  promissory 
note,  it  was  held  that  the  court  below 
did  not  err  in  refusing  the  plaintiff's 
motion  to  strike  out  the  2d  paragraph 
of  plaintiff's  reply  to  the  2d  paragraph 
of  the  appellant's  answer,  which  was 
verified  by  one  of  two  codefendants, 
since  it  had  no  other  effect  as  to  the 
defendant  who  did  not  verify  than  sim- 
ply to  require  the  production  of  the 
note,  even  if,  as  to  the  verifying  de- 
fendant, it  put  in  issue  the  execution 
of  the  note. 

And  compare  Davis  v.  Scarritt 
(1855)  17  HI.  202,  an  action  on  a 
promissory  ndte,  wherein  It  appeared 
that  the  defendants  were  sued  as  late 
partners,  trading  and  doing  business 
under  a  firm  name  stated.  A  dtatute 
provided  that  when  two  or  more  are 
sued  ^s  partners  or  joint  obligors,  the 
plaintiff  need  not  prove  the  joint  lia- 
bility or  partnership  ^'nnless  such 
proof  shall  be  rendered  necessary  by 
pleading  in  abatement,  or  the  filing 
of  pleas  denying  the  execution  of  such 
writing,  verified  by  affidavit  as  re- 
quired by  law."  It  was  held  that  the 
defendants  were  sued  both  as  part- 
ners and  as  joint  obligors,  in  the  sense 
in  which  these  words  are  used  in  the 
statute,  and  that  a  plea  verified  by  one 
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of  the  defendants  w^n  su/Qcient  to  put 
in  issue  the  loalqng  af  the  note  by 
him  or  the  eiustence  of  the  all^ged 
ftrm,  and  he  was  entitled  to  majce  hia 
defense  under  ijatfi  sworn  plea,  al- 
t]u>ugh^  the  implied  admiasioii  created 
by  statote  still  exists  as.  to  the  ot^er 
defendant,  who  was  npt  entitled  to  any 
benefit  from  the  oath  of  his  code- 
fendant,  except  the  incident^tl  benefit 
which  would  result  from  the  plain- 
tiff fajiling  to  maintain  the  issue  as  to 
one  of  the  joint  defendants. 

a.  3m»erQl,4niere9i, 

Where  the  interest  of  coparties  is 
several,  the  pleading  must  be  verified 
by  all,  and  if  verified  by  one  it  will 
be  eonsidered  as  verified  only  as  to 
him.  Re  Glass  (1902)  119  *ed.  M9; 
Andrews  v.  Storms  (1862)  5  Sandf* 
(N.  ¥•>  609;  Wendt  v.  Peyser  (18TS> 
14  Hun  (N.  Y.)  114;  Hull  v.  Ball 
(M66>  14  How.  Ptw  (N;  ¥•)  806;  Gvay 
v.  Kendall  (1859)  5  Bosw.  (N.  Y;)  dM; 
Alfred  v.  Watkins  (1^852)  N.  Y.  Oode 
Rep.  N.  S.  84a  See  also  Ferguson  v. 
State  BaA  (1848)  8  AiAk.  416. 

Thus  where  codefendants  are  sever- 
ally Hable  on  a  note,  a  verification  by 
one  is  not  a  veriikation  for  the  oth- 
er codefendants.  Alfred  v.  Watkins 
(1852)  N.  Y,  (Tode  Rep.  N.  S.  348. 

And  in  Gray  v.  Kendall  (1859)  5 
Bosw.  (N.  Y.)  666,  10  Abb.  Pr.  66,  it 
appeared  that  a  statute  (€k>de,  §§  166, 
167  [138,  134])  provided  that,  when 
any  pleading  is  veriftedy  ''it  nnist  be 
by  the  aflldavit  of  the  party,  or  if  there 
be  several  parties  united  in  interest 
and  pleading  together,  by  at  least  one 
of  such  parties  acquainted  with  the 
facts,  if  such  party  be  within  the  coun- 
ty where  the  attorney  resides,  and  ca- 
pable of  making  the  afiidavit."  It  was 
provided  by  another  statute  that, 
whenever  in  any  statute  any  ''party 
or  person  is  described  or  referred  to 
by  words  importing  the  singular  num- 
ber/' several  persons  shall  be  deemed 
to  be  included.  2  Rev.  Stat.  1st  ed. 
p.  778,  §  11.  It  was  held  that  when 
the  Code  required  the  verification  to 
be  made  by  the  affidavit  of  the  party, 
it  required  the  affidavit  to  be  made  by 
every  party  who  united  in  the  plead- 
ing, whose  interest  was  several,  and  if 
this  be  not  done  the  adverse  party 


wot|ld  not  be  required  to  treat  it  a» 
a  pleading  verified  as.  the  Code  re* 
quired. 

In  Wendt  v.  Peyser  (1878)  14  Hun 
(N»  YO  114^  an  action  brought  for.  the 
construction  of  a  will,  the  statujte  then 
in  for:ce  (Code  Civ.  Proc.  §  535)  de- 
cUgred  that  the  verificatioi).  must  be 
made  by  the  affidavit  of  the  p^rty,  or, 
if  there  should  be  two  or  more  parties 
united  in  interest  and  veri;Cyi||g  to* 
gj^ther,  by  at  least  one  of  theip,  who 
is  acquainted  with  the  facts,  except 
in  certain  cases.  It  if  as  held  that  the 
verification  was  defective.  SinQO  the 
Code  required  the  verification  to  be 
made  by  ti^  aflMavii  of  tha  party,  it 
required  the  afildavit  to  be  made  by 
every  party  who  united  in  the  plead- 
ing and  whose  interest  waa  severaL 

In  Hull  V.  Ball  (1866)  14  How.  Pr. 
(N.  Y.)  305,  an  action  on  a  promissory 
note  against  the  maker  and  first  and 
second  indorsers,  the  defendant's  an- 
swer was  verified'  by  one  of  the  de- 
fendants. The  court  held  that  there 
were  three  distinct  causea  of  action, 
and  hence  the  verification  by  one  de- 
fendant was  not  good  for  the-  rest, 
since,  although  the  defendants  may 
have  one  common  defense,  their  inter- 
est is  in  no  respect  a  joint  or  united 
interest,  and  each  must  verify  his  an- 
swer whether  they  answer  separately 
or  jointly. 

If  there  is  more  than  one  creditor 
in  specifications  opposing  a  petition 
for  discharge  in  bankruptcy,  all  must 
sign  it  and  all  must  swear  to  it  Re. 
Glass  (1902)  119  Fed.  509.  i 

In  Andrews  v.  Storms  (1852)  5 
Sandf.  (N.  Y.)  609,  an  action  on  a 
note  which  was  verified  by  only  one 
of  two  codefendants,  the  plaintiff 
moved  to  strike  out  the  answer  of  the 
defendant  not  verifying,  on  the  ground 
that  it  was-  not  verified  by  him.  The 
defendants  contended  that  they  were 
"united  in  interest,"  and  that  a  veri- 
fication by  one  was  a  compliance  with 
§  157  of  the  Code.  It  was  held  that 
this  was  not'  sufficient  as  to  the  de- 
fendant not  verifying. 

And  see  Fergusojn  v.  State  Bank 
(1848)  8  Ark*  416,  an  action  of  debt 
wherein  it  appeared  that  one  defend- 
ant filed  a  verified  plea  of  nil  debet. 
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ilie  statute '  (Rev,  Code,  chap.  116, 
8  104)  provided  that  "the  pleas  of  nil 
debet  and  non  assumpsit  may  be  filed 
in  all  actions  of  debt  or  assumpsit 
founded  on  any  instrument  of  writing 
hot  under  seal;  but  such  pleas  shall 
not  put  in  issue  the  execution  of  such 
writing  unless  the  same  shall  be  veri- 
fied by  affidavit."  It  was  held  that  the 
verification  only  put  in  issue  the  sig- 
nature of  the  affiiant  to  the  note  in 
question,  and  that  the  signatures  of 
the  other  defendants  were  proved  by 
the  note  itself,  since  they  had  taken 
no  steps  to  impeach  it. 

4.  Husband  and  teife. 
(a)  Several  interest. 

Where  husband  and  wife  are  co- 
parttes,  but  with  a  several  interest, 
their  pleadings  must  be  verified  by 
both,  the  verification  of  one  not  being 
sufficient.  Harley  v.  Ritter  (1859)  9 
Abb.  Pr.  (N.  Y.)  400, 18  How.  Pr.  147; 
Reed  v.  Butler  (1860)  2  Hik.  (N.  Y.) 
589;  Youngs  v.  Seely  (1855)  12  How. 
Pr.  (N.  Y.)  395. 

Thus,  in  Youngs  v.  Seely  (N.  Y.) 
supra,  an  action  for  the  partition  of 
certain  premises,  brought  against  hus- 
band and  wife,  the  answer  was  veri- 
fied by  the  husband  only.  The  statute 
(Code,  §  898)  declared  that  if  the 
pleading  is  required  to  be  verified,  it 
must  be  done  by  the  affidavit  of  the 
party;  or,  if  there  be  several  parties 
u-nited  in  interest  and  pleading  to- 
gether, by  one  at  least  of  such  parties 
acquainted  with  the  facts,  if  such  par- 
ty be  within  the  county  where  the  at- 
torney resides,  and  capable  of  making 
the  affidavit.  It  appeared  that  the 
wife's  interest  was  separate  from  that 
of  her  husband.  It  was  held  that  the 
petition  should  have  been  verified  by 
the  wife  as  well  as  by  the  husband. 
.  In  Reed  v.  Butler  (1860)  2  Hilt.  (N. 
Yr)  589,  a  motion  to  strike  out  a  joint 
answer  of  husband  and  wife  for  want 
of  sufficient  verification,  the  defend- 
ants answered  jointly,  denying  that 
the  property  in  question  was  pur- 
chased and  paid  for  by  the  husband, 
and  claiming  that  property  as  the  sep- 
arate estate  of  the  wife,  and  the  wife 
silone  verified  the  answer.  It  was  held 
that  the  answer  was  not  sufficiently 
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verified,  since,  if  it  was  relied  on  as 
the  answer  of  both,  it  must  be  verified 
by  both,  because  they  were  not  united 
in  interest. 

In  Harley  v.  Ritter  (1859)  9  Abb. 
Pr.  (N.  Y.)  400,  18  How.  Pr.  147,  an 
action  against  husband  and  wife,  the 
statute  involved  (Code,  §  157)  pro- 
vided as  follows :  "If  there  be  several 
parties  united  in  interest,  and  plead- 
ing together,  the  verification  to  the 
pleading  may  be  made  by  one  of  such 
parties  acquainted  with  the  facts.*'  It 
was  held  that  where  the  husband  and 
wife  are  not  united  in  interest,  a  veri- 
fication by  the  husband  of  a  joint  an- 
swer would  not  be  sufficient,  the  court 
saying:  "By  §  114  it  is  provided  that 
when  a  married  woman  is  a  party  her 
husband  must  be  joined  with  her,  ex- 
cept in  cases  where  the  action  con- 
cerns her  separate  pi:operty,  and 
where  the  action  is  between  herself 
and  her  husband.  It  follows,  there- 
fore, that  in  actions  against  a  married 
woman  in  reference  to  her  separate 
estate,  the  husband  must  be  joined, 
and  that  the  husband  is  made  a  de- 
fendant in  right  of  the  wife.  As  we 
have  seen,  in  such  cases  the  wife  may 
answer  separately,  as  matter  of  course, 
on  application.  .  .  .It  thus  ap- 
pears that  the  wife  held  her  separate 
property  as  if  she  were  a  feme  sole] 
that  when  sued  in  reference  to  it,  al- 
though her  husband  must  be  joined 
with  her,  an  answer  put  in  by  him  for 
her  would  not  be  good  without  her 
verification,  and  that,  in  cases  where 
the  husband  is  joined  as  a  defend- 
ant in  right  of  his  wife,  she  may  an- 
swer separately  as  matter  of  course, 
if  she  apply  for  leave  to  do  so.  How- 
ever harmonious  with  the  old  practice, 
which  originated  during  the  existence 
of  the  more  severe  legal  doctrine  in 
relation  to  a  married  woman,  her  es- 
tate, and  her  being,  there  seems  to  be 
no  reason  for  the  long  continuance  of 
the  rule  requiring  her  to  ask  leave  of 
the  court  to  answer,  when  the  action 
concerns  her  separate  estate,  and,  in 
my  opinion,  such  a  rule  would  not 
only  impose  the  performance  of  an 
idle  ceremony,  but  would  impair  her 
right  to  enjoy  and  protect  her  sepa- 
rate estate  in  the  manner,  and  to  the 
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extent  and  purpose,  designated  by  the 
legislature.  And  I  think,  as  well,  that 
it  would  not  be  in  accordance  with  the 
spirit  of  the  Code,  which  was  to  'sim- 
plify* as  well  as  'to  abridge  the  prac- 
tice, pleadings,  and  proceedings  of 
the  courts  of  this  state.' " 

(h)  Joint  interest. 

In  Huntington  v.  House  (1856)  22 
Mo.  365,  an  action  for  slander  and 
malicious  prosecution  brought  by  hus- 
band and  wife,  the  petition  ^as'  veri- 
fied by  the  affidavit  of  the  husband. 
It  was  held  that  the  affidavit  of  the 
husband  was  a  sufficient  verification 
of  the  petition. 

In  one  New  York  case  there  was  a 
similar  holding.  Hartley  v.  James 
(1864)  18  Abb.  Pr.  (N.  Y.)  299.  In 
that  case,  an  action  on  a  contract  on 
the  part  of  a  husband  and  wife,  the 
defendants  answered  jointly,  claiming 
damages  for  both,  and  their  answer 
was  verified  by  the  husband  in  the 
usual  form.  It  was  held  that  the  veri- 
fication was  sufficient  under  the  8ta1>- 
ute  (Code,  §  157),  since  the  plaintiff 
brought  his  action  on  a  joint  contract 
by  the  defendants  to  recover  for  the 
breach  of  it. 

But  in  an  earlier  case  it  was  held 
that  a  joint  answer  of  husband  and 
wife  must  be  sworn  to  by  both,  unless 
the  complainant  consents  to  receive 
the  answer  of  both  upon  the  oath  of 
the  husband  only.  New  York  Chemi- 
cal Co.  V.  Flowers  (1837)  6  Paige  (N. 
Y.)  654. 

This  holding  finds  support  in  a  New 
Jersey  case,  in  which  it  was  held  that 
where  husband  and  wife  are  made  de- 
fendants in  a  bill  in  equity,  and  the 
husband  must  appear  for  both,  the 
complainant  is  entitled  to  a  joint  an- 
swer which  must  be  sworn  to  by  the 
wife  as  well  as  by  the  husband,  or  it 
will  be  suppressed  for  irregularity, 
Collard  v.  Smith  (1860)  13  N.  J.  Eq. 
43. 

See  also  Hudgins  v.  Nix  (1846)  10 
Ala.  575,  wherein,  under  a  statute  pro- 
viding that  when  the  demand  does  not 
exceed  $100  "the  oath  of  the  plaintiff 
shall  be  received  as  evidence  of  the 
demand,  unless  the  same  be  contro- 
verted by  the  oath  of  the  defendant,'' 
with  all  exception  in  the  case  of  execu- 


tors, administrators,  trustees,  and 
guardians,  where  a  husband  was  sued 
for  a  debt  due  from  his  wife,  when 
sole,  it  was  held  that  the  wife  with 
whom  the  contract  was  alleged  to  have 
been  made  was  the  defendant  indi- 
cated by  the  statute,  to  controvert  the 
plaintiff's  oath. 

e.  Guardian  crcl  Went, 

A  guardian  ad  litem  or  next  friend 
of  an  incompetent  plaintiff  may^yi^tify 
the  petition  or  cdmplaint.  need  v. 
Rybum  (1861)  23  Ark.  47;  Turner  v. 
Cook  (1871)  36  Ind.  129;  Imlay  v.  New 
York  &  H.  R.  Co.  (1848)  1  N.  Y.  Code 
Rep.  94,  1  Sandf.  732;  Anable  v.  Ana- 
ble  (1861)  24  How.  Pr.  (N.  Y.)  92; 
Clay  V.  Baker  (1886)  11  N.  Y.  Civ. 
Proc.  Rep.  1;  Hill  v.  Thacter  (1848)  3 
How.  Pr.  (N.  Y.)  407;  Leftwick  v. 
Hamilton  (1872)  9  Heisk.  (Tenn.) 
310;  Phillips  v.  Portage  Transit  Co. 
(1908)  137  Wis.  189,  118  N.  W.  539. 

Thus,  in  Anable  v.  Anable  (1861) 
24  How.  Pr.  (N.  Y.)  92,  an  action  for 
divorce  by  an  infant  plaintiff,  it  was 
held  that  the  plaintiff  was  not  re- 
quired to  verify,  but  that  the  com- 
plaint was  properly  Verified  by  the 
guardian,  on  the  theory  that  the 
guardian  may  be  regarded  as  the 
plaintiff. 

And  in  Reed  v.  Ryburn  (1861)  23 
AYk.  47,  it  was  said  that  if  the  bill  had 
been  prosecuted  by  a  minor  alone,  a 
proper  affidavit  of  the  next  friend  to 
the  bill  would  have  been  a  sufficient 
verification. 

In  Phillips  ▼.  Portage  Transit  Co. 
(1908)  137  Wis.  189,  118  N.  W.  539, 
an  action  for  damages  for  personal 
injuries,  the  complaint  was  verified 
by  the  guardian  ad  litem  of  the  infant 
plaintiff  positively  and  of  his  own 
knowledge.  It  was  contended  that  this 
was  not  a  good  verification,  but  that 
the  verification  should  have  been  made 
by  the  infant  plaintiff,  and  it  was 
urged  that  the  guardian  occupied  the 
position  of  an  agent  of  the  plaintiff, 
and  therefore  it  was  necessary  that  he 
should  have  stated  his  knowledge.  It 
was  held  that  the  verification  was  suf- 
ficient, since  the  guardian  ad  litem 
verifies  as  a  party,  and  not  as  an  agent 
of  the  infant  plaintiff. 

The  next  friend,  suing  in  behalf  of 
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a  married  woman»  may  properly  make 
oath  to  the  truth  of  the  facts  in  the 
petition.  Leftwick  v.  Hamilton  (1872) 
9  Heiflk.  (Tenn.)  310. 

In  Clay  v.  Baker  (1886)  11  N.  Y. 
Civ.  Proc.  Rep.  1,  a  motion  to  compel 
the  plaintiff  to  receive  an  unverified 
answer,  it  appeared  that  the  plaintiff 
was  an  infant,  and  the  guardian  ad 
litem  verified  the  complaint  by  an  af- 
fidavit, stating  that  he  was  such 
guardian  and  that  the  complaint  was 
true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and 
as  to  those  matters  he  believed  it  to 
be  true.  The  defendants  served  an 
answer  without  verification,  which 
was  returned*  because  it  was  unveri*- 
fied.  Thereupon  the  defendants  moved 
to  require  its  acceptance  as  an  answer 
to  the  complaint,  and  from  the  denial 
of  the  motion  this  appeal  was  taken. 
The  contention  of  the  defendants  was 
that  as  the  afiidavit  was  not  made  by 
the  party  plaintiff  it  was  ineffectual 
as  a  verification,  because  it  did  not 
set  forth  the  grounds  of  his  belief 
and  the  reason  why  it  was  not  made  * 
by  such  party.  The  statute  provided 
that  the  verification  must  be  made  by 
the  afiidavit  of  the  party,  except  that 
under  certain  prescribed  circum- 
stances it  might  be  made  by  the  agent 
or  attorney  (Code  Civ.  Proc.  §  525), 
and  that,  when  made  by  a  person  oth- 
er than  the  party,  he  must  set  forth 
in  the  afiidavit  the  grounds  of  his  be- 
lief as  to  all  matters  not  stated  upon 
his  knowledge,  and  the  reason  why  it 
was  not  made  by  the  party  (id.  §  526). 
It  was  held  that  the  afiidavit  was  suf* 
ficient,  since,  although  the  guardian 
was  not  a  party  plaintiff,  he  prose* 
cuted  the  action,  and  the  complaint 
was  his  pleading  in  behalf  of  the  in* 
fant  plaintiff,  and  the  latter  could  not 
be  required  to  verify  the  pleading;  nor 
was  it  any  evidence  against  her,  nor 
did  it  conclude  the  infant  party. 

In  Turner  v.  Cook  (1871)  36  indL 
129,  a  suit  to  contest  a  v^U,  it  was  held 
that  the  section  of  the  statate  reqair* 
ing  the  claimant  to  verify  his  com- 
plaint by  his  affidavit  must  be  con- 
strued to  apply  to  adults,  and  not  to» 
infants,  and  that  a  verification  by  the 


next  friend  of  an  infant  complainant 
was  sufficient 

However,  in  Hill  v.  Thacter  (1848) 
8  How.  Pr.  (N.  Y.)  407,  a  civil  action 
for  speaking  defamatory  words  of  and 
concerning  the  plaintiff,  it  was  held 
that  while  a  complaint  of  an  infant 
plaintiff  could  have  been  verified  by 
his  guardian  ad  litem  or  attorney,  the 
verification  of  the  complaint  by  a  per- 
son described  therein  as  guardian  ad 
litem,  but  not  then  appointed  as  such, 
and  who  did  not  describe  himself  as 
agent  or  attoniey,  but  simpler  as  father 
of  the  plaintiff,  was  not  sufficient  un- 
der the  statute  (Code,  §  132),  which 
required  that  the  complaint,  answer, 
and  reply  must  be  verified  by  the  par- 
ty, his  agent,  or  attorney. 

/•  Third  permm» 

Under  various  statutee  a  pleading 
may,  in  some  inetaneesi  be  v^fied  by 
a  third  person  who  hae  kaiowledga  of 
the  facts.  Martin  v.  Itortolt'  (188»)  1 
Stow.  (Ala.)  479;  «rones  v.  Magill 
(182&)  1  Bland,  Ch.  (Hd;)  177;  Deved 
v.  Cwrington  (1904)  98  Md.  376,  56 
Atl.  818;  Youngblood  v.  Schamp 
(1862)  15  N.  J.  Eq.  42;  Campbell  v. 
Morrison  (1838)  7  Paige  (N.  Y.)  157; 
Alston  V.  Jones  (1848)  3  Barb.' Ch. 
(N^  TO  397;  Nelson  v.  Baruch  (1908) 
60  Misc.  367,  113  N.  Y.  Supp.  449; 
Friedlander  v.  Pollock  (1868)  SColdw. 
(Tenn.)  490. 

In  Youngblood  v.  Schamp  (1862)  16 
N.  J.  Eq.  42,  a  bill  for  injunction,  it 
was  held  that  the  facts  should  be 
proved  by  the  special  affldarrtt  of  the 
complainant,  but  that  where  the  ma- 
terial facts  are  not  within  his  knowK 
edge,  they  should  be  verified  by  the 
oath  or  affirmation  of  some  person 
who  has  a  knowledge  of  the  facts. 

A  bill  praying  for  an  injunction  may 
be  verified  by  the  affidavit  of  some 
third  person,  if  the  plaintiff  is  not  a 
resident  of  the  state,  and  the  affiant 
especially  shows  how  he  happens  te 
have  knowledge  of  the  facts  set  forth 
in  l^e  bill.  Jones  v.  Magill  (1826)  1 
Bland,  Ch.  (Md.)  177. 

In  Martin  v.  Dortch  (1828)  1  Stew. 
(Ala.)  479,  in  discussing  the  statute 
(Ala.  Laws,  454)  providing  'that  no 
plea  of  non  est  factum  shall  be  ad- 
mitted to  be  pleaded  but  when  accom- 
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IMmi€d  with  an  affidavit  of  its  trnth,*' 
the  court  remarked  that  the  statute 
contained  no  qualification  or  excep- 
tions as  to  the  persons  who  might 
make  the  affidavit 

In  Deved  v.  Carrington  (1904)  98 
Md.  876,  56  AtL  818,  a  suit  against  i»* 
dorsers  ^on  two  overdue  promissory 
notes,  the  statute  (Laws  1898,  §  812), 
by  its  express  terms,  permitted  the  af  * 
fidavit  to  the  defendant's  pleas,  in 
such  cases,  to  be  made  by  a  third  pair- 
t^  on  the  defendant's  behalf,  doubtless 
for  the  reason  that,  in  some  instances, 
the  defense  might  rest  on  grounds  to 
which  some  other  person  could  with 
more  safety  and  knowledge  swear. 

The  law  is  well  settled  that,  where 
a  particular  allegation  is  inserted  in 
a  bill  for  the  purpose  of  transferring 
the  jurisdiction  from  a  court  of  law 
to  a  court  of  equity,  that  particular 
allegation  in  the  bill  must  be  verified 
by  tlie  oath  of  the  complainant,  or  by 
oath  of  some  other  person  who  knows 
the  facts,  on  his  behalf.  Alston  v. 
Jones  (1848)  8  Barb.  Ch.  (N.  Y.)  897. 

And  see  Campbell  v.  Morrison 
(1838)  7  Paige  (N.  Y.)  157,  an  appli- 
cation for  injunction,  wherein  it  was 
held  that  on  an  application  for  a  gen- 
eral injunction,  ex  parte,  if  the  com- 
plainant has  no  personal  knowledge  of 
the  facts  on  which  the  right  to  the 
injunction  rests,  he  should  state  the 
facts  on  his  information  and  belief, 
and  should  annex  to  the  bill  the  affi- 
davit of  the  person  from  whom  he  de- 
rived his  information,  and  who  can 
swear  to  the  facts. 

However,  where  a  pleading  was 
verified  by  a  person  other  than  the 
party,  who  stated  simply  "that  the 
sources  of  deponent's  belief  as  to  the 
matters  not  stated  upon  his  knowledge 
are  facts  obtained  in  an  investigation 
made  for  and  in  behalf  of  the  said 
defendant  and  the  statements  of  a 
witness,  in  deponent's  possession,  re- 
lating to  the  matters  referred  to  in 
the  complaint,  and  letters  and  docu- 
ments in  deponent's  possession  relat- 
ing to  said  matters,"  it  was  held  that 
the  affidavit  was  defective,  since  the 
disclosure  of  the  grounds  of  belief  in 
the  verification  amounted  to  nothing 
more  than  the  i^Banf  s  statement  of 


his  conclusion  that  the  information 
possessed  by  him  would  justify  his 
belief. 

Mil,  Formal  sufficiency  of  verificaUott, 

a.  Allegation  of  right  to  verify. 
1,  Generally, 

When  a  person  verifies  a  pleading 
in  behalf  of  the  party,  he  should,  in 
his  afiidavit,  state  facts  showing  that 
he  is  entitled  to  verify  as  being  within 
one  of  the  classes  of  persons  who  are, 
by  virtue  of  statute,  authprized  to 
verify  for  or  instead  of  the  party. 

Alabama.— Guyton  v.  Terrell  (1901) 
132  Ala.  66,  31  So.  83. 

California.— Silcox  v.  Lang  (1889) 
78  Cal.  118,  20  Pac.  297. 

Colorado. — ^Barrett  Min.  Co.  v.  Tap- 
pan  (1873)  2  Colo.  124.  See  also 
Nichols  V.  Jones  (1890)  14  Colo.  61,  23 
Pac.  89. 

Delaware. — St.  Joseph's  Polish  Cath- 
olic Beneficial  Soc.  v.  St.  Hedwig's 
Church  (1901)  3  Penn.  229,  50  Atl. 
535;  Wilmington  Sash  &  Door  Co.  v. 
Taylor  (1911)  2  Boyce,  528,  82  Atl. 
86. 

Iowa.— Turner  v.  J^omis  (1910)  146 
Iowa,  655,  125  N.  W.  662. 

Maryland* — ^Knickerbocker  L.  Ins. 
Co.  V.  Hoeske  (1870)  32  Md.  317. 

Massachusetts. — See  Wright  v.  Coles 
(1E46)  11  Met.  293. 

Michigan.— Bergh  v.  Poupard  (1842) 
Walk.  Ch.  5. 

Missouri— Bridgeford  v.  The  Elk 
(1840)  6  Mo.  356;  Hamilton  v.  The 
Ironton  (1854)  19  Mo.  523. 

New  York. — Van  Home  v.  Montgom- 
ery (1851)  5  How.  Pr.  238;  Re  Ma- 
honey  (1903)  88  App.  Div.  140,  84  N. 
Y.  Supp.  329;  Myers  v.  Garrits  (1861) 
18  Abb.  Pr.  106;  Rude  v.  Crandell 
(1886)  11  N.  Y.  Civ.  Proc.  Rep.  11; 
Re  Howell  (1876)  2  Redf.  299;  Peo- 
ple ex  rel.  Smith  v.  Allen  (1856)  14 
How.  Pr.  884;  Fftch  v.  Bigelow  (1851) 
3  N.  Y.  Code  Rep.  216,  6  How.  Pr.  237 ; 
Boston  Locomotive  Works  v.  Wright 
(1667)  15  How.  Pr.  263;  Newberger  v. 
Webb  (1881)  24  Hun,  347. 

North  Carolina. — Commercial  Nat. 
Bank  v.  Hutchison  (1882)  8T  N.  C.  22. 

Ohio^— Bullock  Beresford  Mfg.  Co. 
V.  Hedges  (1907)  76  Ohio  St.  91,  81 
N.  E.  171. 
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Oklahoma. — Garfield  County  v.  Isen* 
berg  (1900)  10  Okla.  378,  61  Pac.  1067; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Mitchell 
(1907)  15  Okla.  579,  101  Pac.  860. 

Oregon. — The  Senorita  v.  Simonds 

(1859)  1  Or.  274. 

Pennsylvania.  —  Johnson  v.  Smith 
(1898)  158  Pa.  568,  28  Atl.  144;  Kino- 
grafen  v.  Henius  (1914)  28  Pa.  Dist. 
R.  980. 

South  Carolina. — Carolina  Grocery 
Co.  V.  Moore  (1902)  63  S.  C.  184,  41  S. 
E.  88. 

Texa8.^WiIlis  v.  Lyman  (1858)  22 
Tex.  268. 

Wisconsin.  —  Blaikie    v.    Griswold 

(1860)  10  Wis.  294;  Morley  v.  Guild 

(1861)  13  Wis.  577;  Kirst  v.  Wells 
(1879)  47  Wis.  56,  1  N.  W.  357; 
Reichert  v.  Lonsberg  (1894)  87  Wis. 
543,  58  N.  W.  1030. 

Thus,  in  Hamilton  v.  The  Ironton 
(1854)  19  Mo.  523,  it  was  held  that, 
when  not  made  by  the  plaintiff  him- 
self, the  verification  of  the  complaint 
should  show  what  means  the  affiant 
had  of  knowing  the  truth  of  the  par- 
ticulars specified  in  the  complaint. 

In  Guyton  v.  Terrell  (1901)  132  Ala. 
66,  31  So.  83,  a  bill  brought  by  a  judg- 
ment creditor,  seeking  assets  alleged 
to  have  been  fraudulently  conveyed 
and  property  concealed,  the  verifica- 
tion of  the  bill  was  by  the  affidavit  of 
a  person  who  affirmed  that  he  was  the 
agent  of  the  complainant  and  duly  au- 
thorized to  act  as  such  agent  in  the 
matter  in  question,  and  that  the  com- 
plainant was  a  nonresident,  residing 
in  the  state  of  Texas,  and  that  the  af- 
fiant of  his  own  knowledge  knew  that 
the  facts  in  the  original  bill  and 
amendment  thereto  were  truel,  as 
therein  stated.  Some  of  the  facts  al- 
leged in  the  bill  were  stated  as  on  the 
knowledge  of  the  complainant.  The 
affidavit  positively  affirmed  the  truth 
of  such  facts  as  on  the  affiant's  knowl- 
edge. Other  facts  were  alleged  on 
information  and  belief.  It  was  held 
that  the  affidavit  was  an  affirmation 
that  the  affiant  knew  that  the  complain- 
ant was  informed  and  believed  as  al- 
leged, and  that  as  to  both  classes  of 
allegations  the  verification  was  suf- 
ficient. 

In  Bridgeford  v.  The  Elk  (1840)  6 


Mo.  356,  a  suit  instituted  according  to 
the  provisions  of  the  act  to  provide 
for  the  collection  of  demands  against 
boats  and  vessels,  the  affidavit  an* 
nexed  to  the  complaint  stated  that 
"[the  afTiant],  being  duly  sworn  by 
me,  the  subscriber,  on  his  oath  de- 
clareth  and  saith  that  the  ahgwe  com- 
plaint is  true,  to  the  best  of  his  knowl- 
edge and  belief."  It  was  held  that 
the  court  below  did  not  err  in  quash- 
ing the  complaint,  since  the  affiant, 
not  being  the  par^  complaining,  did 
not  show  what  means  he  had  of  know- 
ing the  truth  of  any  of  the  particulars 
specified  in  the  complaint,  whether  he 
was  clerk,  bookkeeper,  or  agent. 

In  St.  Joseph's  Polish  Catholic  Bene- 
ficial Soc.  V.  St.  Hedwig's  Church 
(1901)  3  Penn.  (Del.)  229,  50  Atl.  585, 
an  action  on  a  note,  the  plaintiff  filed 
an  affidavit  of  demand  which  was 
signed  by  its  treasurer.  The  verifica- 
tion was  by  the  treasurer,  and  read 
in  part  as  follows:  "And  said  de- 
ponent further  says  that  he  verily  be- 
lieves that  the  same  is  justly  and 
truly  due  from  the  said  defendant  to 
the  said  plaintiff."  It  was  held  that 
the  affidavit  was  not  sufficient,  since  the 
affiant  did  not  swear  that  he  was  the 
treasurer  of  the  corporation. 

And  to  the  same  effect  see  Wilming- 
ton Sash  &  Door  Co.  v.  Taylor  (1911) 
2  Boyce  (Diel.)  528,  82  Atl.  86,  an  ac- 
tion by  a  corporation  against  a  copart- 
nership, wherein  there  was  an  afH? 
davit  of  demand  signed  by  a  person  as 
"treasurer,"  and  it  was  held  that  the 
affidavit  was  defective  because  the  af- 
fiant did  not  swear  that  he  was  treas- 
urer. 

In  Fitch  V.  Bigelow  (1851)  3  N.  Y. 
Code  Rep.  216,  5  How.  Pr.  237,  an  ac- 
tion on  a  promissory  note,  the  com- 
plaint was  verified  by  the  plaintiff's 
attorney  by  a  signed  affidavit,  stating 
that  the  "[affiant],  attorney  for  the 
plaintiff,  being  duly  sworn,  says  that 
the  foregoing  complaint  is  true  of  his 
own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  on  hia 
information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true."  Thfe 
statute  (Ck)de,  §  157)  required  that 
where  the  pleading  was  verified  bjr 
the  attorney,  he  should  set  forth  in 
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is  affidavit  his  knowledge*  and  the 
reasons  why  it  was  not  made  by  the 
party.  It  was  held  that  the  verifica^ 
tion  was  defective  for  failure  to  show 
the  existenee  of  facts  authorizing  the 
attorney  to  verify. 

In  Garfield  County  v.  Isenberg 
(1900)  10  Okla.  378,  61  Pac.  1067,  the 
answer  was  verified  by  plaintiff's  at* 
tomey*  The  statute  applicable  (Stat. 
1893»  p.  70,  §  8986)  among  other  pro* 
visions  declared  that  ''the  correctness 
of  any  account  duly  verified  by  the 
aflldavit  of  the  party,  his  agent  or  at- 
torney, shall  be  taken  as  true  unless 
the  denial  of  the  same  be  verified  by 
the  aflldavit  of  the  party,  his  agent  or 
attorney/'  and  (§  3992)  that  ''when 
the  aflSdavit  is  made  by  the  agent  or 
attorney  it  must  set  forth  the  reason 
why  it  is  not  made  by  the  party  him- 
self. It  can  be  made  by  the  agent  or 
attorney  only,  first,  when  the  facts 
are  wiiiiin  the  personal  knowledge  of 
the  agent  or  attorney;  second,  when 
the  plaintiff  Is  an  infant,  or  of  un- 
sound mind,  or  imprisoned;  third, 
when  the  pleading  to  be  verified  is 
founded  upon  a  written  instrument  for 
the  payment  of  money  only,  and  such 
instrument  is  in  the  possession  of  the 
agent  or  attorney;  fourth,  when  the 
party  is  not  a  resident  of,  or  is  absent 
frcMn,  the  county."  It  was  held  that 
the  verification  was  defective  since  no 
reason  was  given  why  the  plea  deny- 
ing the  account  was  not  signed  and 
sworn  to  by  the  proper  ofiicer,  and  no 
attempt  was  made  to  bring  it  within 
any  one  of  the  four  classes  or  sub- 
divisions mentioned  in  the  statute. 

Where  one  who  signed  the  petition 
to  an  afiUdavit  of  garnishment  did  not 
describe  himself  as  agent  or  attorney, 
although  his  name  is  the  same  as  the 
surname  of  one  of  the  attorneys  who 
signed  the  petition,  it  was  held  that 
the  aflldavit  is  not  suflicient,  as  the 
court  cannot  know  that  the  person  who 
makes  the  affidavit,  is  one  of  the  per^ 
sons  who  signed  the  petition  as  attor- 
neys for  the  plaintiff,  nor  will  the 
court  look  to  the  records  in  the  origi*- 
nal  suit  to  find  information  which 
ooght  to  be  contained  in  the  aflldavit 
itself.  Willis  v.  Lorman  (1858)  22  Tex. 
26a 


In  Kirst  v.  Wells  (1879)  47  Wia. 
56,  1  N.  W.  857,  an  action  for  goods 
sold  and  delivered,  the  complaint  was 
verified  by  one  of  the  plaintiff's  attor* 
neys.  His  affidavit  was  as  follows^ 
"[Affiant],  being  duly  sworn,  says  that 
he  is  one  of  the  attorneys  for  the 
plaintiffs  in  the  foregoing  entitled 
action,  and  that  the  foregoing  comn 
plaint  is  true,  as  deponent  verily  be- 
lieves; that  such  belief  is  founded 
upon  the  admissions  of  the  def^idant 
that  said  bill  is  correct,  and  the  said 
amount  due  thereon,  and  from  com^ 
munications  had  from  said  plaintiffs 
in  relation  thereto ;  that  the  reason  this 
verification  is  not  made  by  said  plain- 
tiffs is  because  neither  of  them  is 
within  said  county,  and  both  reside 
long  distances  therefrom/'  The  ob- 
jection urged  against  the  affidavit  was 
"that  the  attorney  who  made  it  stated 
his  grounds  for  believing  that  the  com- 
plaint was  true  to  be  'the  admissions 
of  the  defendant  that  said  bill  is  cor- 
rect, and  the  said  amount  due  there- 
on/ when  no  bill  is  mentioned  in  the 
complaint."  It  was  held  that  while 
the  verification  was  informal  it  com- 
plied substantially  with  the  require- 
ments of  the  statute  (Rev.  Stat.  1858, 
chap.  125,  §  19),  since  obviously  the 
bill  referred  to  in  the  verification 
meant  the  account  for  goods  upon 
which  the  action  was  brought. 

In  an  action  on  two  promissory 
notes,  the  declaration  was  verified  by 
one  of  the  attorneys  for  the  plainti^ 
by  an  affidavit  which  read  as  follows.: 
"[Affiant]  says  that  he  is  one  of  the 
attorneys  for  the  plaintiff  in  this  ac- 
tion; that  there  is  actually  due  the 
plaintiff,  a^  such  assignee,  on  the 
promissory  notes  hereto  annexed,  tha 
sum  of  $4,298.69."  It  was  contended 
that  the  affidavit  was  not  in  conformity 
with  the  statute  (Rev.  Stat.  chap.  140, 
§  14),  because  it  did  not  state  that  it 
was  made  tot  and  in  behalf  of.  the 
plaintiff  to  the  action.  It  was  held 
that  the  affidavit  substantially  con- 
formed to  the  statute,  sinc^,  although 
the  attorney  did  not  state  in  so  many 
words  that  he  made  the  affidavit  on 
behalf  of  the  plaintiff,  yet  he  swore 
that  he  was  one  of  the  attorneys /to 
the  action,  and  this  fact  disclosed  his 
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meliiid  of  information  as  to  the  precise 
an»Mint  due  On  the  notes,  and  also 
sufBciently  showed  his  connection  with 
Hie  suit,  and  authority  to  make  the  af- 
fidavit. Blaikie  v.  Griswold  (1860)  10 
Wid.294. 

In  Berirh  v.  Pbupard  (1842)  Walk. 
Ch,  (Mich.)  6,  a  motion  for  the  ap- 
pointment of  a  receive  on  a  judgment 
creditor's  bill>  it  appeared  that  a  rule 
of  court  (110)  required  bills  of  this 
description  to  be  verified  by  the  oath 
of  the  complainant,  or,  in  case  of  his 
absence  from  tlie  state,  or  other  suffi- 
ciMit  cause  shown,  by  the  oath  of  his 
agent  or  attorney.  It  was  held  that 
wheUd  ttie  bill  was  verified  by  the  com- 
plainant's agent,  who  was  not  also  the 
solicitor  of  the  complainant,  the  jurat 
must  utate  the  person  verifying  to  be 
the  agent  of  thie  complainant. 

In  R«  Mahoney  (1908)  88  App.  Div. 
140,  84  N.  T.  Supp.  829,  it  appeared 
that  Vt^  verification  was  by  the  at- 
ton!iey  for  the  plaf nti#.  The  objection 
to  the  VifirificaHon  was  that  the  attor- 
ney had  not  stated  sufficient  grounds 
why  the  laffidavlt  ^as  made  by  himself 
and  not  by  the  petitioner.  It  was  held 
that  th^  surrogate  properly  overruled 
this  objection,  since  the  affidavit  of 
verification  showed  that  all  the  other 
papers  were  in  the  hands  of  the  at- 
tortieys,  and  that  he  was  more  familiar 
with  the  facts  than  tlie  commissioner 
himself,  ahd  llie  facts  recited  in  the 
petition  Bhowed  that  they  were  such 
as  to  have  been  almost  entirely,  if  not 
wh'oHy,  within  the  knowledge  of  the 
ifcttomey. 

When  an  agent  or  attorney  verifies 
a  plea^inig  on  his  personal  knowledge 
of  ita  material  allegirtions,  he  must, 
beftidoB  Mtying  that  he  knows  it  to  be 
tme,  set  forth  hte  knowledge  upon  tiie 
subject,  and  when  a  pleading  is  veri- 
fied oipon  information  and  belief  tiie 
form  of  avemnente  is  not  material. 
IffOrtsy  V.  6ttHd  (IMl)  18  Wis.  577. 

In  the  Sonorita  v.  Simonds  (1859) 
I  Or.  274,  an  action  brought  on  the 
statute  relating  to  liens  on  boats  and 
vessels,  the  complaint  was  verified  by 
an  agnnt  of  the  pktintiAs,  tiie  signed 
aflktatvtt  reading  m  follows:  "[Af- 
fiant], being  first  dnly  sworn,  says 
that  the  foregoing  complaint  is  true 


of  his  own  knowledge;  that  all  the 
facts  therein  alleged  he  has  a  per- 
sonal knowledge  of;  that  he  has  been 
and  was  the  agent  of  said  wharf-boat 
company,  and  had  the  management  of 
said  business  during  the  time  said 
indebtedness  was  incurred.*'  One  ob- 
jection to  the  verification  was  that  it 
did  not  appear  that  the  affiant  was 
the  .agent  of  the  plaintiffs  in  the  court 
below.  It  was  held  that,  from  what 
appeared  on  the  face  of  the  affidavit, 
his  agency  was  sufficiently  manifest, 
since  he  acted  as  agent  in  making  the 
affidavit,  and  was  recognized  as  such 
by  those  for  whom  he  acted,  and  it  ap- 
peared that  he  transacted  the  identi- 
cal business  out  of  which  the  alleged 
indebtedness  grew. 

In  Reichert  v.  Lonsberg  (1894)  87 
Wis.  543,  58  N.  W.  1030,  a  suit  against 
two  partners  on  an  account  stated  for 
goods  sold  and  delivered,  the  com- 
plant  was  verified  by  an  agent  of  the 
plaintiffs,  who  stated  in  the  verifica- 
tion that  the  complaint  was  true  of 
his  own  knowledge.  It  was  hold  that 
the  verification  of  the  complaint  was 
insufficient  because  the  agent  who  at- 
tempted to  verify  it  did  not  state  what 
knowledge  he  had  of  the  facts. 

In  Van  Hofne  v.  Montgomery  (1851) 
5  How.  Pr.  (N.  T.)  288,  the  complaint 
was  sworn  to  by  the  cashier  of  the 
bank,  the  affidavit  stating  that  ''he  had 
read  the  complaint  and  that  the  bame 
was  true  according  to  the  best  of  his 
knowledge  and  belief."  It  was  held 
that,  if  the  cashier  was  supposed  to 
act  as  an  agent  or  attorney,  the  veri- 
fication was  not  sufficient,  since  the 
affidavit  did  not  set  forth  his  source 
of  knowledge. 

In  Turner  v.  Loomis  (1910)  146 
Iowa,  656,  126  N.  W.  662,  it  appeared 
that  the  answer  was  verified  by  the 
defendant's  attorney.  The  statute 
(Code,  §  8583)  required  the  com- 
petency of  an  attorney  to  verify  a 
pleading  to  appear  from  his  affidavit. 
The  affidavit  recited  that  he  was  "fia- 
millar  with  all  the  statements  made  in 
the  answer  and  was  familiar  with  the 
facts  in  this  case,  as  claimed  by  the 
defendant,  and  that  such  statements 
were  true  as  he  verily  believed."    And 
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this  WAA  hold  8u4}cieitt  to  e^tebli^h  bii 
comp^Uney  to  verify  tho  answer. 

In  Cpmniercial  Nat  Beak  y.  lintelu* 
aen  (1882)  87  N.  C,  22,  the  verificatiw 
of  a  eomplaint  filed  by  a  corporation 
waa  by  an  officer  thereof*  and  read  aa 
foUowa:  "[Affiant]  maketh  oath  that 
ttie  plamtiff  is  a  corporation  duly  or- 
ganised under  the  lawe  of  tibe  United 
States;  that  he  in  an  officer  thereof « 
to  wit  the  preaident;  and  that  the 
faats  horeiii  a^rt  forth  of  hie  own 
knowledge  are  true;  thop#  otherwise 
stated  he  believes  to  be  trv®*"  It  waa 
claimed  that  the  verifii^ation  was  by 
an  officer,  and  ti^at  it  should  go  fur- 
ther apd  aet  forth  "hi#  Imowledire  or 
the  groands  of  hia  belief  on  the  sub- 
jeet»  and  the  reaaona  why  it  was  not 
made  by  the  party/'  as  reqaired  by 
Btatate  (Code,  §  117).  It  was  held 
that  the  veriftaatiOB  was  sufficient, 
since  a  corporation  cannot  take  an 
oath,  and  can,  therefore,  make  no  veri- 
fication. 

In  Silcox  V.  Lang  (1889)  78  Cal.  118, 
20  Pac.  2d7,  an  action  on  an  injunc- 
tion bond,  it  appeared  that  when  mo- 
tion was  made  to  strike  out  the  answer 
because  it  was  not  verified,  the  at- 
torney for  the  defendants  asked  leave 
to  verify  the  same  himself,  and  ten- 
dered the  following  verification: 
••[Affiant]  deposes  and  says,  in  behalf 
of  the  defendants  in  the  above-entitled 
action,  that  he  has  read  the  foregoing 
answer  and  knows  the  contents  there- 
of, and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  those 
matters  which  are  therein  stated  on 
information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true; 
that  he  is  the  attorney  for  defendants, 
and  as  such  attorney  the  facts  are 
more  fuHy  known  to  him  than  to  said 
defendants,  and  therefore  he  makes 
this  affidavit."  Objection  was  made, 
en  the  ground  thsft  the  affidavit  etoted 
BO  reason  why  the  vervfication  was 
net  made  by  a  party.  The  objection 
was  ovemiMI,  and  tbe  anssver  per- 
mitted to  be  ftled,  to  all  of  which  the 
plaintifis  escepted.  The  atatuto  (Ckide 
Civ.  Proc.  §  4M)  provided  that  "where 
a  pleadiAg  is  verified  it  must  be  by 
ae  affidavit  of  a  party»  unless  the  par* 
ties  ara  abaent  from  the  county  where 


the  attorney  resides  or  frmn  aenie 
cause  unable  to  verily  it,  or  tiie  facte 
are  within  the  knowledge  of  hia  attar* 
nay  or  otkar  pera<m  verifying  the 
same.''  It  waa  held  that  the  affidavit 
did  not  bring  the  eaae  witiiin  the  firai 
two  conditions,  and  was  insufficient 
under  the  third  conation  in  that  it 
did  net  show  that  the  facte  were  with- 
in the  knowledge  of  the  attom^,  but 
only  that  the  facte  were  mere  full^ 
known  to  him  than  to  the  defendante. 

In  Re  Howell  (18T«)  2  Redf.  (N.  Y.) 
299,  a  petition  for  leave  to  issue  execu- 
tion on  a  judgment  obtained  (igainst 
the  executors  on  the  merit3,  a  pre- 
liminary objection  was  made  on  be- 
half of  the  executors  that  the  petition 
was  neither  signed  nor  verified  by  the 
petitioner.  It  was  hcl4  that  the 
stetute  (Code,  $  157)  cl^rly  ap- 
plied to  the  verification  in  surro- 
gates' courts,  and  that  the  verification 
of  the  petition  in  question  did  not  PPn- 
form  to  the  requireinents  of  that  sec- 
tion in  that  it  did  npt  set  out  in  the 
affidavit  the  knowledge  of  the  attor- 
ney, or  the  grounds  of  bis  belief  on 
the  subject,  or  the  rcaspn  why  it  was 
not  made  by  a  pftrty. 

An  affidavit  verifying  a  plea  n^de 
by  a  corporation,  if  made  by  a  cpQ^- 
petent  person,  i^  insufficient  if  i(  does 
not  contain  the  necessary  averments 
required  by  the  stetute.  Knicker- 
bocker L.  Ins.  Co.  y.  Hoeske  (1870)  32 
Md.  817. 

In  Johnson  v.  Smith  (1898)  158  Pa« 
568,  28  Atl.  144,  plaintiff's  s^atemept 
was  verified  by  ito  agent  and  manager, 
and  read  as  follows :  ^'Personally  ap- 
peared before  me,  l^e  prothonotary 
in  and  for  said  county,  H.  W.  Bost- 
wick,  agent  and  manager  for  above 
plaintiffs,  who,  being  duly  ewom, 
says  that  the  s^m  .of  |508.76|  with  in- 
terest from  date,  is  the  amount  he 
verily  believes  to  be  due  and  owing 
from  the  above  defendant  to  the  above 
plaintiffs  upon  Ihe  Instrument  in  writ- 
ing recorded,  ete.,  and  upon  which 
suit  is  brought  in  tiiis  case,  and  that 
the  above  statement  is  teue  to  the  best 
of  his  knowledge  and  belief.''  It  ap- 
peared that  the  aflidavit  required  in 
l^e  rules  of  the  court  might  be  made 
by  the  agent  or  attorney  of  the  party, 
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''where  such  agent  or  attorney  is  cog- 
nfzaht  of  the  facts  constituting  the 
cauee  of  action/'  And  by  another 
rule :  -  "Plaintiff's  statement  shall  con* 
tain  a  specific  averment  of  facts  suf- 
ficient to  constitute  a  good  cause  of 
action.  Such  statements  shall  be  sup- 
ported by  an  affidavit  of  the  truth  of 
the  matters  alleged  as  the  basis  of 
the  claim."  It  was  held  that  the  veri- 
fication is  defective  in  that  the  agent 
did  not  state  that  "he  [was]  cognizant 
of  the  facts''  constituting  the  cause 
Qf..  action,  and  did  not  say  that  the 
statement  was  true,  but  that  he  be- 
lieved it  was  true,  and  no  reason  was 
suggested  for  the  failure  of  some  one 
o{  the  living  plaintiffs  to  make  the 
affidavit. 

.  In  Kinografen  v.  Henius  (1914)  23 
Pa.  Dist.  R.  980,  the  statement  of 
claim  of  the  plaintiff  foreign  corpora- 
tion was  verified  by  one  of  the  plain- 
tiff's attorneys  by  an  afiidavit  as  fol- 
lows: "[Affiant],  being  duly  sworn 
according  to  law,  deposes  and  says  that 
he  is  of  counsel  for  plaintiff  above 
named ;  that  he  has  been  furnished  by 
plaintiff  with  all  the  facts  and  data 
set  forth  in  the  foregoing  statement 
of  claim;  that. he  is  the  duly  author- 
ized agent  of  plaintiff  for  the  purpose 
of  making  affidavit  to  said  statement, 
and  that  the  facts  as  therein  set  forth 
are,  as  he  is  informed  and  believes, 
true  and  correct."  The  rule  of  court 
(13)  "provides  for  the  making  of  such 
an  affidavit  by  an  agent  of  the  party 
in  a  proper  case,  but  it  also  requires 
th^t  'all  facts  and  statements  which 
s^re .  within  the  affiant's  knowledge 
shaQ.  be  sworn  or  affirmed  to  be  true,' 
and  all  other  facts  and  statements 
^hall  b.e  sworn  or  affirmed  to  be  true, 
1^9  affiant  is  informed  and  believes  and 
i^xpects  to  be  able  to  prove  upon  the 
.,trial.  of  the  cause/'  It  was  held  that 
.the  affidavit  was  .defective  in  not 
averring,  in  addition  to  the  matters 
appearing  therein,  that  he  expected 
.tq  be  able  to  prove  the  said  facts  upon 
.^e  trial  of  the  case^  and  the  approved 
form,  should  not  have  been  departed 
from  when  the  affidavit  was  made  by 
'.the  airent  or  attojniey  of  the  agent. 
■*  In  Boston  Locomotive  Works  v. 
.Wright  (1857)   15  How.  Pr.   (N.  Y.) 


258,  a  motion  to  set  aside  a  judgment 
in  an  action  on  a  promissory  note,  the 
answer  was  verified  by  two  of  the  de- 
fendants, and  by  one  of  the  affiants 
for  a  third  codefendant.  The  statute 
requiring  the  verification  of  pleadings 
(Code,  §  157)  provided  that  the  veri- 
fication might  be  made  by  an  agent 
or  attorney  where  the  action  or  de- 
fense was  founded  upon  a  written  in- 
strument for  the  payment  of  money 
only,  and  such  instrument  was  in  the 
possession  of  the  agent  or  attorney  of 
the  party.  It  also  provided  that  "when 
the  pleading  is  verified  by  any  other 
person  than  the  party,  he  shall  set 
forth  in  the  affidavit  his  knowledge,  or 
the  grounds  of  his  belief  on  the  sub- 
ject, and  the  reason  why  it  is  not  made 
by  the  party."  It  was  said  that  an 
attorney  verifying  a  pleading  founded 
on  a  written  instrument  must  state 
that  he  has  possession  of  the  written 
instrument  described  in  the  pleading, 
that  it  is  inconvenient,  for  any  or  some 
reason,  to  procure  the  verification  of 
the  party,  also  what  knowledge  he  has, 
if  any  or  grounds  to  believe  that  the 
written  instrument  is  genuine,  or  that 
he  knows  the  signature  of  the  party, 
or  that  he  had  admitted  it  or  any  other 
appropriate  fact  on  the  subject. 

In  Newberger  v.  Webb  (1881)  24 
Hun  (N.  Y.)  347,  an  action  to  recover 
a  demand  for  goods  sold,  the  verifica- 
tion of  a  separate  answer  of  one  of 
the  defendants  was  by  his  attorney, 
who  stated  that  he  resided  in  the 
county  and  that  the  answer  was  true 
of  his  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  on 
information  and  belief,  and  as  to  those 
matters  he  believed  the  same  to  be 
true,  giving  as  a  reason  why  the  affi- 
davit was  not  made  by  the  defendant 
that  the  latter  was  not  a  resident  or 
within  the  county,  and  stating  the 
grounds  of  his  belief.  It  was  held  that 
the  verification  of  the  attorney  was 
justified  by  Code,  §  525,  which^  pro- 
vided that  where  the  party  was  not 
within  the  county  of  which  the  attor- 
ney was  a  resident  nor  capable  of  mak- 
ing the  affidavit,  the  verification  could 
be  made  by  his  agent  or  attorney,  and 
that,  when  made  by  an  attorney,  by 
§  26  he  should  be  required  to  state 


ANNO.— PLEADING— SUFFICIBNCY  OF  VERIFICATION. 


47 


the  grounds  of  his  belief  upon  all 
matters  not  stated  of  his  knowledge^ 
the  reasons  why  it  was  not  made  by 
the  party,  and  the  reasons  for  his  be- 
lief. 

In  Myers  y.  Gerrits  (1861)  13  Abb. 
Pn  (N.  Y.)  106,  an  action  on  two 
promissory  notes,  the  comidaint  was 
verified  as  follows :  **  [Affiant]  .  •  • 
doth  depose  and  say  that  the  above 
complaint  is  true  to  his  own  knowl- 
edge, except  as  to  those  matters  stated 
on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 
That  the  plaintiff  is  now  absent  ^rom 
this  state,  which  is  the  reason  why 
this  verification  is  not  made  by  him; 
that  deponent's  knowledge  is  derived 
from  possession  of  the  notes  in  suit, 
and  from  other  sources."  Under  the 
statute  (Code,  §  157),  "the  verifica- 
tion may  be  made  by  the  agent  or  at- 
torney, if  the  action  or  defense  be 
founded  upon  a  written  instrument 
for  the  pasnnent  of  money  only,  and 
such  instrument  be  in  the  possession 
of  the  agent  or  attorney,  or  if  all  the 
material  facts  relating  to  such  instru- 
menty  and  embraced  in  the  allega- 
tions of  the  pleading,  be  known  to  such 
agent  or  attorney/'  This  verification 
was  held  snfiScient  by  the  court,  al- 
though doubt  was  presented  arising 
from  the  fact  that  the  verification  did 
not  contain  an  avermmt  that  the  per- 
son making  it  was  the  agent,  but  the 
deponent  stated  that  tiie  plaintiff  was 
'absent  and  that  his  knowledge  was 
derived  from  the  presence  of  notes  in 
the  suit,  and  the  conclusion  upon  such 
notes  fairly  was  that  the  afiiant  was 
the  agent  of  the  plaintiff,  and  the  Code 
did  not  require  the  person  who  made 
the  oath  to  state  that  he  was  an  agent 
if  the  facts  presented  were  such  that 
the  relation  might  be  reasonably  in- 
ferred. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Mitchell  (1907)  19  Okla.  679,  101  Pae. 
850,  the  answer  was  verified  by  one 
of  defendantfs  attorneys  by  a  signed 
affidavit  reading:  "[Affiant],  being 
duly  sworn,  on  oatii  states  that  he  is 
attorney  for  tiie  above-named  defend- 
ant ;  tiiat  said  defendant  is  a  corpora- 
tion, and  that  the  statements  con- 
tained in  the  foregoing  answer  are 


true,  as  affiant  is  informed  and  verily 
believes.'^  The  statute  was  as  fol- 
lows: ''Wilson's  Revised  Statutes, 
§  4312 :  'In  all  actions,  allegations  of 
the  execution  of  written  instruments 
and  indorsements  thereon,  of  the  ex- 
istence of  a^  corporation  or  partner- 
ship, or  of  any  appointment  or  author- 
ity»  or  the  correction  of  any  account 
duly  verified  by  the  affidavit  of  the 
party,  his  agent  or  attorney,  shall  be 
taken  as  true  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the 
party,  his  agent  or  attorney/  Section 
4814:  'If  there  be  several  persons 
united  in  interest  and  pleading  tOr 
gather,  the  affidavit  may  be  made  by 
any  one  of  such  parties.  When  a  mu- 
nicipal or  other  corporation  is  a  party, 
the  verification  may.  be  made  by  an 
officer  thereof,  its  agent  or  attorney.' 
Section  4318 :  'When  the  affidavit  is 
made  by  the  agent  or  attorney,  it  must 
set  forth  the  reason  why  it  is  not  made 
by  the  party  himself.  It  can  be  made 
by  the  agent  or  attorney  only:  First, 
when  the  facts  are  within  the  per- 
sonal knowledge  of  the  agent  or  at- 
torney. Second,  when  the  plaintiff  is 
an  infant,  or  of  unsound  mind,  or  im- 
prisoned. Third,  when  the  pleading 
to  be  verified  is  founded  upon  a  writ- 
ten instrument  for  the  payment  of 
money  only,  and  such  instrument  is 
in  the  possession  of  the  agent  or  at- 
torney. Fourth,  when  the  party  is  not 
a  resident  of,  or  is  abent  from,  the 
county.' "  It  was  held  that  the  veri- 
fication was  defective  in  that  it  did 
not  state  why  it  was  not  made  by  the 
party. 

In  People  ex  rel.  Smith  v.  Allen 
(1866)  14  How.  Pr.  (N.  ¥•)  884,  the 
-complaint  was  verified  by  the  attorney 
of  the  relator,  and  the  attorney  of 
the  defendant,  denning  the  verifica- 
tion defective,  put  in  an  answer  with- 
out verification.  The  verification  by 
the  attorney  of  the  relator  stated  that 
the  action  was  founded  on  the  official 
bond  of  a  defendant  named,  as  sheriff, 
etc. ;  that  a  certified  copy  thereof  was 
in  the  possession  of  his  attorney,  to- 
gether with  the  order  of  the  supreme 
court,  made  in  the  action,  and  the  affi- 
davits on  which  such  (M*der  was  grant- 
ed; that  the  said  relator  was  not  with- 
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in  tlie  county  in  which  the  <topo&€nt 
resictos,  but  resided  in  the  county  of 
Madison,  and  was  not  capable  of  nuk- 
ing the  affidavit  of  verification  of  the 
complaiBt;  that  he,  the  depon^iti  had 
read  the  complaint,  and  knew  the  een- 
toits  thereof,  and  that  the  same  was 
true  of  his  own  knowledge,  except  as 
to  the-  matters  which  were  therein 
stated  on  his  information  and  belief, 
and  as  to  those  matters  he  believed 
it  to  be  true.  The  statute  (Code,  § 
167)  required,  wh^i  a  pleading  was 
verified  by  any  other  person  than  the 
party,  that  the  person  making  the  veri- 
fication set  forth  in  the  affidavit  his 
knowledge  or  the  grounds  of  his  be- 
lief on  the  subject.  It  was  held  that 
the  affidavit  of  verification  was  de- 
fective, since  th^  attorney  should  have 
set  forth  in  his  affidavit,  specifically, 
his  knowledge  of  each  of  the  ''ma- 
terial"  facts  contained  in  the  com- 
plaint, or  the  grounds  of  his  belief 
on  the  subject^  and  he  must  state  what 
knowledge  he  has,  and  the  source  of 
his  information,  as  well  as  the  grounds 
of  his  belief. 

In  Carolina  Grocery  Co.  v.  Moore 
(1902)  63  S.  C.  184,  41  S.  E.  88,  two 
actions  on  promissory  notes  and  open 
accounts  for  goods  sold  and  delivered, 
the  signed  verification  by  in  agent  in 
the  first  case,  being  practically  the 
same  as  that  in  the  second,  was  as  fol- 
lows :  'Tersonally  appeared  before  me 
[afilant]  and  says  that  he  is  the  lawful 
agent  of  the  plaintiff  in  this  action; 
that  he  has  read  tiie  foregoing  com- 
plaint, and  the  aUegatioDS  therein  ane 
true  c£  his  own  knowledge.  The  de- 
ponent's knowledge  ia  derived  from 
the  fact  that  he  was  manager  of  the 
basiness  carried  on  by  the  said  plain- 
tiff, Thomas  Wilson,  under  the  name 
and  style  of  tbe  H7arolina  Grocery 
Company,'  and  from  the  notes  men- 
tioned in  said  complaint  which  were 
in  the  possession  of  this  deponent  up 
to  th«  time  th^  were  delivered  to  the 
plaintilTs  attorney  for  the  purposes  of 
this  snit,  and  from  the  admissions  of 
the  defendant  to  this  deponent.  De- 
ponent further  says  that  the  reason 
why  this  verification  is  not  made  by 
the  plaintiff  is  that  the  material  al- 
legations of  the  complaint  are  not 


within  the  personal  knowledge  of  the 
plaintiff."  liie  statute  (Code  Civ. 
Proc.  §  1T6)  provided  i^at  "^the  veri- 
fication must  be  to  the  effect  that  same 
is  true,  to  the  knowledge  of  the  peiBon 
making  it,  except  as  to  those  matters 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true;  and  must  be  by  the  affidavit 
of  the  party,  or  if  there  be  soTeral 
parties  united  in  interest,  and  pleading 
togettier,  by  one  at  least  of  such  par- 
ties acquainted  with  the  fbcts,  if  such 
party  be  within  the  county  where  the 
attorney  resides  and  capable  of  mak- 
ing t^e  affidavit.  The  affidavit  may 
also  be  made  by  the  agent  or  attorney, 
if  the  action  is  founded  upon  a  written 
instrument  for  the  payment  of  money 
only  and  such  instrument  be  in  the 
possession  of  the  agent  or  attorney,  or 
if  all  the  material  allegations  of  the 
pleadings  be  within  the  personal 
knowledge  of  the  agent  or  attorney. 
When  the  pleading  is  verified  by  any 
other  pers^m  than  the  party,  he  shall 
set  torVb  in  the  affidavit  his  knowledge 
or  the  grounds  of  his  belief  on  that 
subject,  and  l^e  reason  why  it  is  not 
made  by  the  party,"  etc.  It  was  held 
that  the  complaint  was  properiy  veri- 
fied, since  the  verification  showed 
that  ^e  affiant  was  the  agent  of  the 
plaintiff,  not  only  by  special  allega- 
tion of  t^at  fact,  but  by  the  statement 
atBt  he  was  the  manager  of  the  busi- 
ness carried  on  by  the  plaintiff,  and 
had  possession  of  the  notes  in  qnestion 
untU  they  were  given  over  to  the  at- 
teraey  for  suit,  and  the  affidavit 
further  showed  that  the  notes  in  ques- 
tion were  in  the  agent's  possession 
until  delivered  to  ttie  attorney  for  suit. 
In  Bullock  Beresford  Mfg.  Cio.  v. 
Hedges  (1907)  76  Ohio  St  91,  81  N. 
£•  171,  the  petition  was  verified  by  the 
attorney  of  the  plaintiff  as  follows: 
"[Affiant],  being  duly  sworn,  says 
that  he  is  the  attorney  of  the  plaintiff, 
duly  authorised  in  the  premises;  that 
the  statements  contained  in  the  fore- 
going petition  are  true,  as  he  verily 
brieves."  The  petition  was  stricken 
from  the  files,  because  the  verification 
did  not  show  that  the  attorney  who 
verified  did  not  do  so  in  coirformity  to 
the  statute  (Rev.  Stat.  §  6109).    The 
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pbuMiff  MQtanded  tkat  tiua  was  er- 
n>r;  aihd  ito  contmfctan  ia  that  i  Siat 
4MB  iMt  apply  la  an  ac ent  or  attoraesr 
of  a  oarparatiMi.  By  S  6102  it  was  pio- 
vided  that  a  pkadinr  imiat  he  verifiad 
by  'the  party,  his  a^ant  or  attomfly/' 
By  i  5109  it  was  provided  that  a  plead- 
ing  can  be  verified  by  '1;he  acent  or 
attenMy*'  esly  in  certain  cases  therein 
naHod.  tt  waa  held  that  the  affidavit 
was  defective  since  the  agent  or  at- 
tonsey  mnst  still  give  the  reason  why 
he  veriAed  by  statina  in  the  affidavit 
that  the  case  is  included  in  one  of  the 
claaaaa  defined  in  §  51M,  and  that 
when  the  party  is  a  corporation  it  mnst 
be  verified  by  an  officor  tiiereof,  or  by 
its  agent  or  attemsy,  and,  as  ''officer'' 
and  *%gBaV'  are  not  equivalent  terms, 
wiien  the  pleading  is  verified  by  an 
agent  or  attorney  the  affiant  must  in 
all  cases  state  in  the  affidavit  that  the 
caae  is  one  included  in  one  or  more  of 
the  clauses  of  §  §109,  and  the  judg- 
ment was  affirmed. 

In  Rude  v.  Crandeil  (1886)  11  N.  Y. 
Civ.  Proc.  Rep.  11,  it  was  held  that 
the  verification  of  the  answer  by  an 
agent  of  the  defendant,  which  did  not 
state  tiie  grounds  of  like  affiant's  be- 
lief nor  the  reason  why  it  was  not 
made  by  the  defendant,  the  affidavit 
reading:  ''[Affiant],  being  sworn, 
says  that  he  is  the  agent  for  the  de- 
fendant inrthe  above-entitled  action; 
that  the  foregoing  answer  is  true  to 
his  own  knowledge,  except  as  to  those 
matters  therein  stated  to  be  alleged 
on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true, 
sworn,"  etc.,  was  not  in  compliance 
with  the  statute  (Code  Civ.  Proc. 
§  526),  but  for  all  practical  purposes 
complied  substantially  with  the  re- 
quirements of  the  Code. 

In  Barrett  Min.  Co.  v.  Tappan 
(187S)  2  OAo.  124,  the  action  was  on 
an  appeal  bond.  It  was  held  that  al- 
though the  statute  (Justices  Act,  Rev. 
Stat  p.  899,  S  14)  seemed  to  require  a 
personal  denial  of  the  signature  to  an 
instrtunent,  this  being  impossible  to  a 
corporation,  to  avoid  denying  a  sub- 
stantial right,  the  affidavit  of  someone 
acting  for  and  In  behalf  of  the  cor- 
poration mnst  be  received,  but  the  de- 
nial must  nevertheless  appear  to  be 
7  A.L.R. 


the  aet  of  the  corporation,  and  one 
who  so  acts  for  a  corporation  should 
show  in  the  affidavit  that  he  had  au^ 
thority  f  rcMn  the  corporation. 

See  also  in  Nichols  v.  Jones  (1890) 
14  Celo.  61,  23  Pac.  89,  wherein  it  was 
contended  en  appeal  that  the  verifica^ 
tion  of  the  complaint  was  defective, 
in  that  the  reasons  why  it  was  made 
by  an  attorn^,  and  not  by  one  of  the 
parties  to  the  action,  were  not  stated 
therein,  as  required  by  the  Civil  Code. 
It  was  held  that  if  the  verification  was 
defective  in  the  particular  mentioned, 
such  defect  was  waived  by  failure  to 
properly  object  to  the  form  of  the  af- 
fidavit in  the  court  below,  and  in  filing 
an  answer  dnly  verified  as. to  certain 
defeases,  and  not  verified  as  to  oHiers, 
so  that,  as  the  verification  was  equally 
applicable  to  all  portions  of  the  com- 
plaint, the  defendants  ought  not  to  be 
permitted  to  treat  it  as  sufficient  for 
some  counts  in  the  complaint  and  in- 
sufficient as  to  others. 
.  And  see  Wright  v.  Coles  (1846)  11 
Het  (Masa)  298,  an  action  under  a 
statute  (Stat  1840,  chap.  87,  §  1) 
which  gave  to  the  supreme  judicial 
court  original  jurisdiction  in  civil 
suits  (except  in  Suffolk  county)  in 
which  the  damages  demanded  shall 
eaaceed  $800,  "and  in  which  the  plain- 
tiff, or  someone  in  his  behalf,  shall, 
before  service  of  the  writ,  make  oath 
or  affirmation,  before  some  justice  of 
tiie  peace,  tiiat  the  matter  soufi^t  to 
be  recovered  actually  exceeds*^  that 
sum;  "a  eertificate  of  which  oath  or 
affirmation  shall  be  indorsed  on  or  an- 
nexed to  the  writ."  It  was  held  that 
wb(Ni  an  attorney  of  the  court,  known 
as  such  by  the  roll,  makes  an  affidavit 
on  a  writ  issued  under  his  direction, 
for  the  collection  of  a  debt,  it  is  z|ot 
necessary  that  it  should  appear  by  the 
affidavit  itself,  but  the  court  is  to  in- 
fer that  he  does  the  act  in  behalf  of 
the  plaintiff,  which  satisfies  the  stat- 
ute. 

2.  Ju  4uai<m  for  iinjw^eUon. 

Where  a  bill  f6r  injunction  is  veri- 
fied by  a  person  other  than  iiie  party, 
it  must  be  stated  in  the  affidavit  that 
the  affiant  has  personal  knowledge  of 
the  allegations  of  the  bill,  and  in  some 
instances  the  source  of  such  knowl- 
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edge  has  been  required.  Bowes  v. 
Hoeg  (1875)  15  Fla.  403;  Orme  v.  Mc- 
Pherson  (1867)  36  6a.  671;  Brunswick 
V.  Finney  (1875)  54  6a.  317;  Dunham 
V.  Curtis  (1893)  92  6a.  614,  17  S.  E. 
910;  King  v.  Partridge  (1895)  60  111. 
App.  475;  Jones  v.  Magill  (1825)  1 
Bland,  Ch.  (Md.)  177;  Fowble  v.  Kemp 
(1901)  92  Md.  680,  48  Atl.  379;  Bowie 
V.  Smith  (1903)  97  Md.  326,  55  Atl. 
625;  Moffat  ▼.  Calvert  County  (1903) 
97  Md.  266,  54  Atl.  960;  Justices  of 
Pitt  County  v.  Cosby  (1859)  58  N.  C. 
(5  Jones,  Eq.)  254;  Bowles  v.  Glasgow 
(1871)  36  Tex.  94;  Hook  v.  Payne 
(1916)  —  Tex.  Civ.  App.  — ,  185  S.  W. 
1014. 

Thus,  where  a  third  person  verifies  a 
bill  for  injunction  on  the  ground  that 
the  plaintiff  is  out  of  the  state,  the 
affiant  must  specially  show  in  his  affi- 
davit how  he  happens  to  have  knowl- 
edge of  the  facts  set  forth  in  the  bill. 
Jones  v.  Magill  (1825)  1  Bland,  Ch. 
(Md.)  177. 

In  Fowble  v.  Kemp  (1901)  92  Md. 
630,  48  Atl.  379,  a  bill  for  injunction, 
the  court  held  a  verification  by  attor- 
ney to  be  insufficient,  since  it  did  not 
appear  that  the  affiant's  knowledge 
was  personal,  when  the  affidavit  on  its 
face  showed  that  it  was  not  made  by  a 
party  to  the  cause,  but  by  a  person 
who  could  not  be  presumed  to  know 
the  facts  except  by  hearsay,  unless  his 
means  of  knowing  them  in  such  a  way 
as  to  authorize  him  to  testify  be  dis- 
closed. The  court  said  that  if  his 
knowledge  were  personal  it  ought  to 
have  appeared  that  it  was,  as  the  court 
had  no  right  to  assume  that  his  knowl- 
edge was  personal  rather  than  hear- 
say, and  that  the  verification  must  ex- 
tend to  all  material  facts  and  be  direct 
and  positive. 

In  Bowie  v.  Smith  (1903)  97  Md. 
326,  55  Atl.  625,  a  bill  for  a  mandatory 
injunction,  the  affidavit  to  the  bill  was 
made  by  one  of  the  attorneys  of  record 
for  the  appellant.  The  affiant  stated 
"that  the  matters  and  things  set  forth 
in  the  above  petition  are  true  to  the 
best  of  his  knowledge  and  belief.''  It 
was  held  that  the  affidavit  was  defec- 
tive, since  such  affidavit  may  be  veri- 
fied by  the  agent  or  attorney  only  if 
his  knowledge  be  personal,  but  not  if 


it  be  hearsay,  and  it  is  well  settted 
that  the  verification  of  the  bill  must 
extend  to  all  the  material  facta  upon 
which  a  right  to  injunction  resta,  and 
must  be  direct  and  positive. 

In  Justices  of  Pitt  County  v.  Cosby 
(1869)  58  N.  C.  (5  Jones,  Eq.)  26^  a 
bill  for  an  injunction,  wherein  the 
affidavit  annexed  was  to  the  eflFeet  that 
*' [affiant]  makes  oath  that  he  believes 
the  facts  set  forth  in  the  foregoing  bill 
are  just  and  true,"  the  court  found  it 
unnecessary  to  notice  with  much  par- 
ticularity the  objection  of  the  defend- 
ant to  the  insuffici^icy  of  the  afildavit 
annexed  to  the  bill,  but  said  that  it 
did  not  approve  it,  because,  when  an 
oath  is  made  by  an  agent  for  a  cor- 
poration, it  should  state  that  he  has 
read  the  bill,  or  heard  it  read,  and 
knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are 
therein  stated  on  the  information  or 
belief  of  the  complainants,  and  as  to 
those  matters  the  deponent  believes  it 
to  be  true. 

In  Orme  v.  McPherson  (1867)  36 
6a.  571,  it  appeared  that  an  applica- 
tion for  ne  exeat  was  verified  by  an 
agent  who  was  not  shown  to  have  had 
any  knowledge  of  the  facts  charged  in 
the  bill,  and  who  only  swore  that  what 
was  contained  in  the  bill,  "so  far  as 
it  concerns  deponent's  own  act  or 
deeds,  or  comes  within  his  own  knowl- 
edge, is  true  of  his  own  knowledge, 
and  that  which  relates  to  the  act  or 
deed  of  any  other  persons  deponent 
believes  to  be  true."  It  was  held  that 
this  was  not  a  sufficient  verification  to 
authorize  the  issuing  of  the  writ,  and 
that  the .  affidavit  must  be  positive, 
and  not  to  the  best  of  the  knowledge 
and  belief  of  deponent.  It  was  further 
held  that  the  allegations  of  the  bill 
may  be  examined  in  connection  with 
the  affidavit  to  determine  whether  the 
charges  are  distinctly  made  and  veri- 
fied so  as  to  warrant  the  issuance  of 
the  writ,  since  the  allegations  of  the 
bill,  if  sworn  to,  become  in  effect  a 
part  of  the  affidavit. 

In  King  V.  Partridge  (1895)  60  111. 
App.  475,  a  bill  for  an  injunction,  the 
verification  of  the  bill  was  by  one  who 
stated  that  he  was  the  agent  of  the 
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c<miplaitta]it  tfaerttin  named*  that  he 
had  read  the  foregoing  bill  of  com- 
plaint, and  knew  the  contents'  thereof, 
and  knew  the  same  to  be  true  of  his 
own  knowledge,  except  as  to  such  mat- 
ters and  things  as  were  therein  stated 
to  be  upon  his  information  and  belieft 
and  as  to  those  things  so  stated  he 
believed  them  to  be  true.  It  was  held 
that  as  the  charges  in  the  bill  w^re 
made  by  complainantt  who  therein 
"represented''  tiiat  yarious  mattMrs  ex- 
isted, the  affidavit  in  effect  was  that 
affiant  knew  that  complainant  rep- 
resented certain  things  to  be  as  set 
forth  in  the  bill ;  so  that,  since  nothing 
in  the  bill  was  stated  on  the  informa- 
tion or  belief  of  the  agent,  the  affidavit 
was,  in  this  regard,  meaningless. 

In  Moffat  V.  Calvert  County  (1908) 
97  Md.  266,  54  AtL  960,  a  suit»  among 
other  things,  praying  for  an  injunc- 
tion, the  bill  purported  to  have  been 
sworn  to  by  an  agent  and  attorney  in 
fact  for  the  complainant,  who  made 
oath  "that  the  matters  and  things 
stated  in  the  foregoing  bill  of  com- 
plaint are  true,  to  the  best  of  his 
knowledge  and  belief."  It  was  held 
that  the  bill  was  defective,  since  a 
hill  caanet  be  verified  by  a  person  not 
a  party  to  the  cause,  who  simply  states 
that  the  matters  in  the  bill  are  true  to 
the  best  of  his  knowledge  and  belief, 
but  does  not  inform  the  court  as  to 
the  source  of  his  information  or  what 
knowledge  he  has  on  the  subject 

In  Bowes  v.  Hoeg  (1875)  15  Fla« 
403,  a  bill  for  an  injunction,  the  affi- 
davit on  which  the  injunction  was 
based  was  made  by  plaintifTs  counsel, 
and  read  as  follows :  "Personally  ap- 
peared [affiant],  one  of  the  complain- 
ant's solicitors  to  the  foregoing  bill  of 
complaint,  who,  being  duly  sworn,  do- 
poses  and  sa3rs  that  the  statements 
made  in  the  said  bill,  as  far  as  the 
same  are  disclosed  by  the  minutes  and 
records  of  said  gaslight  company,  and 
in  so  far  as  the  same  have  come  other- 
wise directly  to  deponent's  knowledge, 
he  knows  to  be  true,  and  all  else  he 
believes  to  be  true/'  It  was  held  that 
the  affidavit  was  not  sufficient  to  justi- 
fy the  court  in  granting  an  injunction,' 
because  the  affidavit  was  not  positive 
and  direct  as  to  any  single  material  J 


fact,  and  the  truth  of  what  is  sworn  to 
by  the  counsel  was  placed  on  two  con- 
ditions; that  it  should  appear  by  the 
records  and  minutes  of  the  corpora- 
tion, and  that  the  facts  must  have 
come  directly  to  his  knowledge. 
.  See  also  Hook  v.  Payne  (1916)  — 
Tex.  Civ.  App.  — ,  185  S.  W.  1014,  an 
action  for  an  injunction  wherein  the 
petition  was  signed  by  the  attorneys 
.for  the  plaintiff,  and  the  affidavit  was 
made  by  one  whose  surname  was  the 
same  as  one  of  the  attorneys  for  the 
plaintiff,  but  who  did  not  in  the  affi- 
davit describe  himself  either  as  the 
agent  or  attorney  of  the  plaintiff.  It 
was  held  that  the  affidavit  was  not 
sufficient  because  there  was  nothing  in 
the  petition  or  affidavit  to  show  that 
the  affiant  was  a  member  of  the  firm 
who  signed  the  petition. 

Dunham  v.  Curtis  (1893)  92  Ga.  514, 
17  S.  £.  910,  was  a  petition  for  injunc- 
tion wherein  the  petition  was  verified 
by  one  of  the  plaintiff's  attorneys  ''to 
the  best  of  his  knowledge  and  belief." 
On  motion  to  dismiss  the  petition  on 
the  ground  that  the  verification  was 
insufficient,  the  plaintiff's  attorneys 
offered  additional  affidavits  which 
verified  most  of  the  material  allega- 
tions of  the  petition.  It  was  held  that 
such  additional  verification  was  suffi- 
cient. 

&,  Facts  tHthin  Icnowledge  of  afflant*  ' 

1,  In  ffeneroM, 

The  statutes  usually  provide  that  an 
agent  or  attorney  or  third  person  may 
verify  a  pleading  where  all  the  mate- 
rial allegations  thereof  are  within  his 
knowledge,  it  being  required  in  some 
cases  that  the  affiant  allege  in  his  affi- 
davit of  verification  the  sources  of  his 
knowledge. 

Alabama. — ^Branch  Bank  v.  Coleman 

(1862)  20  Ala.  140;  Globe  Iron  Boofing 

ft  Corrugating  Co.  v.  Thacher  (1888) 

£7  Ala.   468,  6  So.  866;   Pollard  v. 

Southern    Fertilizer   Co.    (1898),   122 

Ala.  409,  25  So.  169. 

.     California.— H.  G.  Bittleston  Law  & 

'Collection  Agency  v.  Howard  (1916) 

172  Cal.  357,  156  Pac.  515;  Newman 

v.  Bird  (1892)  60  Cal.  872. 

^'    Colorado.^-Colorado  Springs  Rapid 
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Transit  B.  Co.  v.  Albrecht  (1912)  22 
Colo.  App.  201,  128  Pac.  W7. 

Idaho^— Pence  v.  Durbin  (1874)  1 
Idaho,  550. 

I#wiBd--Rau8ch  V.  Moore  (1878)  48 
Iowa,  811,  80  Am.  Rep.  412;  Brady  v. 
Otie  (1874)  40  Iowa,  97;  First  Nat. 
Bank  v.  Mason  (1881)  57  Iowa,  100, 
10  N.  W.  294;  Searle  v.  Richardson 
(1885)  67  Iowa,  170,  25  N.  W.  118; 
Baldwin  v.  Moser  (1909)  ^  Iowa,  — , 
123  N.  W.  989.  See  also  Sioux  Valler 
State  Bank  v.  Kellog  (1890)  81  Iowa, 
124,  46  N.  W.  859. 

Kaasaa.*^Hoopes  v.  Buford  ft  G. 
Implement  Co.  (1891)  46  Kan.  549,  26 
Pac.  84;  Johnson  v.  Woodbury  Trust 
Co.  (1901)  68  Kan.  880,  64  Pac.  1030; 
Aiken  v.  Franz  (1895)  2  Kan.  App. 
75,  48  Pac.  806;  Johnson  v.  Woodbury 
Trust  Co.  (1899)  8  Kan.  App.  860,  57 
Pac.  134. 

Maryland.— Fowble  v.  Kemp  (1901) 
92  Md.  680,  48  Atl.  879. 

MissourL— Eldridge  v.  The  William 
Campbell  (1859)  27  Mo.  695. 

Nerada^ — ^Heintzelman  ▼.  L'Amor- 
oux  (1867)  8  Nev.  877. 

New  York.  —  Ross  v.  Longmuir 
(1862)  15  Abb.  Pr.  826;  Beyer  v.  Wil- 
son (1887)  46  Hun,  397;  Goum^  v. 
Wersuland  (1854)  3  Duer,  613;  Boston 
Locomotive  Works  v.  Wright  (1875) 
15  How.  Pr.  253;  Tallmadge  v.  Louns- 
bury  (1889)  23  Abb.  N.  C.  331,  10  N. 
Y.  Supp.  129;  American  Insulator  Co. 
V.  Bankers'  &  M.  Teleg.  Co.  (1885)  13 
Daly,  200,  7  N.  Y.  Civ.  Proc.  Rep.  443, 
2  How.  Pr.  N.  8.  120;  Treen  Motors 
Corp.  V.  Van  Pelt  (1919)  106  Misc.  85T, 
174  N.  Y.  Supp.  500;  Moran  v.  Helf 
(1900)  52  App.  Div.  481, 66  N.  Y.  Supp. 
113;  Morris  v.  Fowler  (1900)  99  App. 
Div.  245,  90  N.  Y.  Supp.  918;  Hunt  v. 
Meacham  (1862)  6  How.  Pr.  400;  Tib- 
balls  V.  Selfridge  (1856)  12  How.  Pr. 
64. 

Noitii  Carelkia. — ^HaoHnerslaugh  v. 
Parrior  (1886)  95  N.  C.  185;  Banks  t. 
Gay  Mfg.  Ck).  (1891)  108  N.  C.  282,  U 
S.  E.  741. 

Ohio^-Jirava  v.  Brieska  (1878)  4 
Ohio  Dee.  Reprint,  296.  Ck>Bipare 
Shawnee  Commevtial  t  Sav.  Bank  Cio. 
V.  Milltf  <1902)  24  Ohio  C.  C.  198. 

Oregon* — The  Senoirita  v.  Simonds 
(1859)  1  Or.  274a 


PeMii8ylvaiiia.-*-GoUbeck  v.  Brady 
(1887)  4  Pa.  Ck).  Ct.  169. 

Weal  Virgiiiia*— ^ueeeiiberfy  v.  Peo- 
ple's Bldg.  Loan  ft  Sav.  Asse.  (1898) 
44  W.  Va.  512,  80  8.  E.  78. 

In  GvLfion  v.  Terrell  (1901)  182  Ala. 
66,  81  So.  88,  a  bill  was  br»iiy)it  by  a 
jndcment  eroditor  praying  for  the  sub- 
jactioB  of  assets  alleged  to  haye  been 
fffHHdttlently  conveyed,  and  f^r  the 
diseovery  of  property  eoncealed.  and 
its  subjection  to  tike  cempUinanfs 
judgmeiit.  Tlie  verification  ef  the  bill 
stated  that  the  complainant  was  a  non- 
resident of  the  state,  and  that  the  af- 
fiant knew  tiie  facta  alleged  to  be  true^ 
and  was  duly  authorised  to  act  as 
agent.  It  was  held  that  the  verifica- 
tion set  ''f  oith  a  sufficient  reason  wh]^'' 
the  verification  was  not  made  by  the 
complainant,  and  was  a  sufficient  veri- 
fication under  the  statute  (Code,  p. 
3205,  rule  16). 

In  Brady  v.  Otis  (1847)  40  Iowa,  97, 
it  was  held  that  the  verification  of  a 
complaint  by  the  plaintifiTs  attorney 
was  sufficient,  where  the  affidavit  of 
verification  showed  the  affiant's  knowl- 
edge of  the  facts  stated,  and  the 
source  of  his  information,  and  espe- 
cially where  he  could  hardly  have  de- 
rived information  from  a  different 
source,  or  possessed  other  or  greater 
knowledge  of  the  facts. 

In  Eldridge  v.  The  William  Camp- 
bell (1859)  27  Mo.  596,  a  pn>cess 
against  a  steamboat,  brought  under 
the  act  concerning  boi^ts  and  vessels, 
the  signed  verification  of  the  com- 
plaint was  as  follows:  *' [Affiant], 
attorney  for  plaintiff,  makes  oath  and 
says  he  believes  the  foregoing  peti- 
tion, and  the  matters  therein  as  stated, 
are  true."  It  was  held  that  the  veri- 
fication was  not  sufficient,  beeauae  the 
affidavit  did  not  disclose  ibe  agent's 
means  of  knowing  tjae  facts  stated  in 
the  complaint. 

In  Oourney  v.  Wersuland  (1854)  8 
I>uer  (N.  Y.)  618,  the  complaint  was 
verified  by  an  agent  who  swore  that 
the  facts  set  forth  were  true  of  his  own 
knowledge,  and  that  hie  reason  for 
making  tiie  affidavit  was  that  the  facts 
wara  fully  known  to  him,  and  but  par- 
tially to  the  plaintiff.  It  was  held  that 
this  verification  was  sufficient,  it  not 
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being  neeessary  to  arer  tke  absence  of 
the  party  when  the  pleading  is  verified 
by  an  attorney  having  full  knowledge 
of  the  facts,  such  an  averment  being 
necessary  only  when  the  affidavit  is 
nuide  by  the  attorney  on  information 
and  belief. 

In  Newman  v.  Bird  (1892)  60  CaL 
372,  an  action  to  recover  possession  of 
certain  premises,  the  complaint,  which 
was  required  by  statute  (Code  Civ. 
Proc«  §  1175)  to  be  verified,  was 
verified  by  a  third  person,  who 
stated  that  he  was  the  agent  of  the 
plaintiffs;  that  he  had  heard  read 
the  foregoing  complaint;  that  he  knew 
the  contents  thereof,  and  that  the  same 
was  true  of  his  own  knowledge,  «k- 
cept  as  to  the  matters  therein  stated 
on  hie  information  or  belief,  ete. ;  that 
the  facts  stated  were  within  the  knowl- 
edge of  the  afllant,  and  therefore  afii-- 
ant  swore  that  the  facts  stated  in  the 
com^af  nt  were  within  his  own  knowl- 
edge, and  that  they  were  true.  The 
statute  i^vMed  as  follows :  "When  a 
pleading  is  verified  it  must  be  by  the 
affidavit  of  a  party,  uale$s  the  parties 
are  abeent  from  the  county  where  the 
attorney  resides,  or  for  some  cause 
unable  te  veri^  it,  or  the  facts  are 
within  Um  knowledge  of  his  attorn^, 
or  ottiw  person  verifying  the  sane. 
When  the  pleading  is  verified  by  the 
attorney,  er  any  ottter  pereon  except 
one  of  the  patties,  he  must  set  f^rth 
in  the  aflMavit  Vke  reasons  why  it  is 
not  made  by  one  of  the  parties.*'  It 
was  held  that  the  complaint  was 
properly  veriflfed,  since  the  reason  giv- 
en for  the  verification  by  the  agent 
was  that  the  facts  were  within  his 
knowledge,  and  that  brought  the  case 
within  the  language  of  the  Code  sec- 
tion quoted. 

In  Baldwin  v.  Moser  (1909)  —  Iowa, 
— ,  123  N.  W.  989,  an  action  brought 
by  a  partnership  on  a  contract  of  sale, 
the  plaintiiPs  amendment  to  its  reply 
to  a  coonterelaim  was  verified  by  a 
third  paity,  who  stated  that  his  knowl- 
edge of  the  facts  averred  in  said  reply 
was  belter  than  any  knowledge  there- 
of that  plaintiff  ^uld  have,  and  that 
he  knew  the  ftets  and  statements  of 
said  nn^  to  be  true,  and  in  this 
amendment  to  reply  it  was  stated. that 


'in  truth  and  in  fact,  prior  to  January 
4,  1906,  they  [plaintiff]  did  sell  twen- 
ty^^five  pianos  in  the  town  of  Walnut, 
Iowa,  to  KoU  A  Son  of  that  place,  and 
the  same  were  sold  by  Koll  &  Son  by 
means  of  a  word  contest  plan  like  that 
one  proposed  to  the  defendant  in  this 
action/'  Following  this  averment 
there  was  a  list  of  twenty-five  pianos, 
described  by  name,  number,  and  style. 
In  his  verification  of  the  reply,  to 
which  this  was  an  amendment,  affiant 
had  stated  that  he  had  personal  knowl- 
edge of  all  the  facts  growing  out  of 
the  action  and  counterclaim  in  said 
case,  and  on  bis  examination  as  a  wit- 
ness on  the  trial  it  appeared  that  he: 
was  plaintiff's  traveling  agent  for  the 
territory,  including  that  in  which  de- 
fendant was  conducting  his  business, 
and  another  town.  There  was  a  mo- 
tion overruled  to  strike  this  amend- 
ment to  the  reply,  on  the  ground  tiiat 
it  was  not  property  verified.  It  was 
held  that  the  verification  was  suffi- 
cient under  the  statute  (Code,  §§  S584 
and  8591). 

In  Pence  v.  Durbin  <1874)  1  Idaho, 
560,  an  action  for  damages  sustained 
by  reason  of  the  issuing  of  an  injunc- 
tion, it  appeared  that  the  answer  was 
verified  by  the  affidavit  of  one  net  a 
party  to  the  action,  on  the  griMind,  as 
provided  by  statute  (Civ.  Prac  Act, 
§  55),  that  all  the  facts  were  within 
his  own  personal  knowledge.  This 
was  held  to  be  a  sufficient  verification, 
although  the  affidavit  did  not  state  the 
other  statutory  grounds  that  the  de- 
fendants are  absent  from  the  county 
or  that  they  are  unable  to  verify  the 
answer,  the  court  saying:  ''We  think 
the  verification  good.  The  affidavit 
is  made  by  Freeman,  against  whom  the 
injunction  was  issued,  and  who  swears 
that  the  facts  stated  in  tiie  answer  are 
within  his  personal  knowledge,  which 
is  one  of  the  cases  in  which  the  affida- 
vit may  be  made  by  another  person 
than  the  party.  Freeman  does  not 
state  that  the  deftadants  are  absent 
from  the  county,  or  that  they  are  un- 
able  to  verify  the  answer,  but  upon 
the  other  ground,  provided  in  $  56  of 
the  Civil  Practice  Act,  that  all  the 
facts  are  within  his  own  personal 
knowledge.    The  reason  he  assigns  for 
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making  the  affidavit  is  the  very  reason 
why  the  defendants  do  not  make,  or  at 
least  one  of  the  reasons  why  they  need 
not  make,  it.  In  the  reason  assigned 
by  him  for  making  the  affidavit  is  em- 
bodied the  very  reason  why  the  de- 
fendants do  not  make  it." 

In  Rausch  v.  Moore  (1878)  48 
Iowa»  611,  80  Am.  Rep.  412,  an  action 
on  a  judgment,  wherein  the  petition 
averred  that  the  defendant  was  a  non* 
resident  of  the  state,  and  an  attach- 
ment was  issued  and  levied  on  de- 
fendant's individual  interest  in  certain 
real  estate,  the  verification  to  the  peti- 
tion was  made  by  the  attorney  of  the 
plaintiff,  and  read  as  follows:  "I 
(attorney's  name),  being  duly  sworn 
on  oath,  say  that  I  am  the  agent  of 
the  plaintiff  in  the  foregoing  petition 
for  the  collection  of  the  debt  declared 
on  in  the  above  petition;  that  I  have 
read  the  foregoing  petition  and  know 
the  contents  thereof;  that,  as  attorney 
for  the  late  (person  named),  I  ob- 
tained the  judgment  herein  declared 
on,  and  am  more  conversant  with  the 
facts  alleged  in  said  petition  than  is 
plaintiff  himself,  and  the  facts  therein 
stated  are  true  as  I  believe.  And  I 
further  depose  and  say  that  the  facts 
alleged  as  grounds  for  the  issuance  of 
a  writ  of  attachment  are  known  to  me, 
and  said  allegations  are  true."  Sec- 
tion 2678  of  the  Code  provided  "that 
if  the  statements  of  a  pleading  are 
known  to  any  person  other  than  the 
party,  such  person  may  make  the  af- 
fidavit, which  shall  contain  averments 
showing  affiant  competent  to  make  the 
same."  It  was  held  that  the  verifica- 
tion was  sufficient,  since  no  further 
showing  of  competency  was  required 
than  a  personal  knowledge  of  the  facts 
as  to  the  existence  of  the  judgment, 
and  the  fact  that  it  was  unpaid,  and 
the  affidavit  set  forth  that  the  facts 
which  were  the  ground  for  the  attach- 
ment were  known  to  the  affiant,  and 
that  they  were  true,  and  that  the  af- 
fiant was  the  attorney  who  obtained 
the  judgment,  and  the  agent  for  its 
collection,  and  was  more  conversant 
with  the  facts  than  the  plaintiff. 

In  Jirava  v.  Brieska  (1878)  4  Ohio 
Dec.  Reprint,  296,  an  action  on  a  note 
and  mortgage,  wherein  the  answer  was 


verified  by  one  of  the  attorneys  for 
the  defendants,  the  affidavit  was  as 
follows:  ''[Affiant]  .  .  .  says  he 
is  one  of  the  attorneys  of  the  defend- 
ants in  the  above-entitled  action,  and 
that  the  matters  and  things  in  the 
above  answer  contained  are  true,  as 
he  verily  believes ;  and  that  said  mat- 
ters and  things  are  within  the  personal 
knowledge  of  afiiant."  It  was  contend- 
ed that  the  afiiant  should  have  set  out 
not  only  that  the  facts  stated  in  the 
answer  were  within  his  personal 
knowledge,  but  also  the  reason  why 
the  answer  was  not  sworn  to  by  the 
real  defendants  in  the  case.  It  was 
held  that  the  verification  was  suffi- 
cient, since,  while  the  statute  made  the 
distinction  and  said  that  the  reason 
must  be  set  out  why  the  affidavit  is 
not  made  by  the  party  himself,  when 
the  attorney  in  making  the  ai9idavit 
sets  out  that  the  matters  and  things 
are  within  his  personal  knowledge, 
that  is  a  sufficient  reason  why  the  af- 
fidavit is  not  made  by  the  party  him- 
self. 

Beyer  v.  Wilson  (1887)  46  Hun 
(N»  Y.)  897,  the  answer  was  verified 
by  an  agent  of  defendant  by  an  afiida- 
vit  reading  as  follows :  "That  he  has 
read  the  foregoing  answer  and  knows 
the  contents  thereof;  and  that  the 
same  is  true  to  hi«  own  knowledge, 
except  as  to  the  matters  therein  stated 
to  be  alleged  upon  information  and 
belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true;  that  the  reason 
that  this  affidavit  is  made  by  depon- 
ent, and  not  by  said  defendant,  is  that 
the  said  defendant  is  without  the 
state,  and  is  not  within  the  county 
now;  that  the  sources  of  deponent's 
knowledge  and  grounds  of  his  belief 
as  to  the  allegations  of  said  answer 
are  obtained  from  papers  of  said  de- 
fendant, in  his  custody,  relating  to  the 
matter  in  issue,  and  from  conversa- 
tions had  with  said  defendant  relating 
thereto."  Under  the  statute  (Code 
Civ.  Proc.  §  525),  a  pleading  m£Qr  be 
verified  by  the  agent  of  the  party 
''where  the  party  is  not  within  the 
county  where  the  attorney  resides." 
The  Ck>de  did  not  prescribe  in  what 
respect  the  agency  must  eodst,  nor 
that. the  nature  of  it  be  stated  in  the 
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verification.  The  verification  wm  held 
sufl9cient,  because  nothing  was  stated 
in  the  answer  on  information  and  be- 
lief, and  hence  the  agent  had  sworn 
to  every  allegation  as  true  of  his  own 
knowledge  so  that  the  letter  and  form 
of  the  Code  were  complied  with ;  and 
while  it  was  probable  that  the  agent 
had  sworn  that  to  be  true  of  his  own 
knowledge  which  he  could  not  have 
known  to  be  true»  as  the  Code  permit- 
ted this  certificate  to  the  truth  of  the 
pleading}  the  court  did  not  feel  at  lib- 
erty to  set  it  aside. 

In  H.  G.  Bittleston  Law  &  Collection 
Agency  v.  Howard  (1916)  172  Cal. 
357,  156  Pac.  515,  an  action  for  the 
alleged  breach  of  two  agreements,  the 
verification  of  the  complaint  was  by 
the  affidavit  of  the  plaintiff's  assignor, 
and  was  as  follows:  ''[Affiant],  be- 
ing duly  sworn,  deposes  and  says  that 
he  is  the  assignor  of  plaintiff  in  the 
above-entitled  action,  and,  for  that 
reason,  is  better  infonned  as  to  the 
facts  Uiereof  than  the  said  plaintiff; 
that  he  has  read  the  foregoing  com- 
plaint  and  knows  the  contents  there- 
of, and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  matters 
which  are  therein  stated  on  informa- 
tion and  belief,  and  as  to  those  mat- 
ters that  he  believes  it  to  be  true.'' 
The  statute  (Code  Civ.  Proc.  §  446) 
provided  as  follows:  ''Every  plead- 
ing must  be  subscribed  by  the  party 
or  his  attorney.  .  .  »  In  all  cases  of 
a  verification  of  a  pleading,  the  affida- 
vit of  the  party  must  state  that  the 
same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are 
herein  stated  on  his  information  or 
belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true,  and  where  a 
pleading  is  verified,  it  must  be  by  the 
affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the 
attorney  has  his  office,  or  from  some 
cause  are  unable  to  verify  it,  or  the 
facts  are  within  the  knowledge  of  his 
attorney  or  other  person  verifying  the 
same.  When  the  pleading  is  verified 
by  the  attorney,  or  any  other  person 
except  one  of  the  parties,  he  must  set 
forth  in  the  affidavit  the  reasons  why 
it  is  not  made  by  one  of  the  parties. 
Wh^  a  corporation  is  a  party,  the 


verification  mny  be  made  by  any  officer 
thereof.  •  •  •  "  It  was  held  that 
although  the  affidavit  contained  the 
usual  qualification  of  the  statute,  "ex- 
cept as  to  the  matters  which  are 
therein  stated  as  on  his  information 
or  belief,"  as  no  fact  was  stated  in 
the  body  of  the  complaint  upon  the 
information  and  belief  of  affiant,  the 
verification  must  be  regarded  as  a 
positive  affirmance  of  the  truth  of  the 
allegations  of  the  complaint,  notwith- 
standing the  use  of  such  usual  form, 
30  that  the  affidavit  was  the  equivalent 
of  an  averment  in  the  exact  language 
of  the  section  that  "the  facts  are  with-  • 
in  the  knowledge,"  of  affiant,  and  con- 
sidering the  additional  fact  that  the 
affiant  was  the  assignor  of  the  plain- 
tiff, and  agreements  set  out  in  the  com- 
plaint established  this  fact,  the  re- 
quirements of  this  branch  of  the 
section  were  fully  complied  with. 

In  The  Senorita  v.  Simonds  (1859) 
1  Or.  274,  an  action  brought  on  the 
statute  relating  to  liens  on  boats  and 
vessels,  the  complaint  was  verified  by 
an  agent  of  the  plaintiffs,  the  signed 
affidavit  reading  as  follows:  "[Affi- 
ant], being  first  duly  sworn,  says  that 
the  foregoing  complaint  is  true  of  his 
own*  knowledge;  that  all  the  facts 
therein  alleged  he  has  a  personal 
knowledge  of;  that  he  has  been  and 
was  the  agent  of  said  wharf-boat  com- 
pany, and  had  the  management  of  said 
business  during  the  time  said  indebt- 
edness was  incurred."  One  objection 
to  the  verification  was  that  it  did  not 
appear  by  the  affidavit  that  the  plain- 
tiffs were  absent  from  the  county  in 
which  the  suit  was  brought,  at  the 
time  of  making  the  affidavit,  since  oth- 
erwise, if  either  of  the  plaintiffs  was 
in  the  county,  theiitatute  required  that 
the  verification  should  have  been  made 
by  a  party,  and  not  by  an  agent.  The 
second  clause  of  the  statute  referred 
to  (§  54,  p.  91)  provided  that  the  veri- 
fication should  be  made  by  a  party, 
if  he  be  within  the  county  in  which  the 
action  is  brought,  unless  the  action  or 
defense  be  founded  upon  a  written  in- 
strument for  the  payment  of  money 
only,  and  such  instrument  be  in  the 
possession  of  the  agent;  or  if  all  the 
material  allegations  of  the  pleadings 
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be  within  the  personal  knowledge  of 
the  agent,  in  which  case  the  affidavit 
may  also  be  made  by  such  agent.  It 
was  contended  that  a  third  clause 
cualified  the  second  clause.  It  was 
held  this  second  clause  was  to  be  con- 
strued as  standing  by  itself  unquali- 
fied, and  that  under  it  the  verification 
was  sufficient. 

In  Aiken  v.  Franz  (1896)  2  Kan. 
App.  75,  43  Pac.  306,  an  action  on  ac- 
count, it  was  held  that  the  verification 
of  the  reply  by  plaintiff's  attorney  was 
not  sufficient  under  the  statute  (Code 
Civ.  Proc.  §  114),  which  provided  as 
follows :  "It  can  be  made  by  the  agent 
or  attorney  only:  First,  when  the 
facts  are  within  the  personal  knowl- 
edge of  the  agent  or  attorney.  •  .  • 
Fourth,  when  the  party  is  not  a  resi- 
dent of,  or  is  absent  from,  the  county." 
The  affidavit  did  not  in  any  way  show 
or  attempt  to  show  that  the  attorney 
had  any  personal  knowledge  of  the 
facts  set  out  or  involved  in  the  plead- 
ings. 

Tallmadge  v.  Lounsbury  (1889)  28 
Abb.  N.  C.  (N.  Y.)  381,  10  N.  Y.  Supp. 
129,  was  a  motion  to  compel  the  plain- 
tiff to  accept  the  defendant's  answer, 
which  was  verified  as  follows:  ''[Af- 
fiant], being  duly  sworn,  says  'that  he 
is  the  secretary  of  the  defmidant  here- 
in ;  that  he  has  read  the  foregoing  an- 
swer and  knows  the  contents  thereof ; 
that  the  same  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information, 
and  as  to  those  matters  he  believes  it 
to  be  true.'"  The  plaintiff  returned 
the  answer  on  the  ground  that  a  duly 
verified  answer  had  not  been  inter- 
posed, the  same  not  having  been  veri- 
fied by  the  defendant's  treasurer,  or 
his  agent  or  attorney.  It  was  held  that 
the  cause  shown  by  the  plaintiff  was 
sufficient. 

In  Mormn  v.  Helf  (1900)  52  App. 
Div.  481,  66  N.  Y.  Supp.  113,  the  aver- 
ments contained  in  the  complaint  were 
positive,  nothing  being  alleged  on  in- 
formation and  belief,  and  the  verifica- 
tion was  that  the  allegations  were 
true.  It  was  held  that  the  verification 
was  sufficient  under  the  statute  (0)de 
Civ.  Proc.  §  626),  but  was  defective 
because  the  affiant  went  too  far  in  his 


statement  by  immediately  proceeding 
to  show  that  the  sources  of  his  inform 
mation  as  to  the  facts  alleged  in  the 
complaint  were  conversations  had  with 
the  plaintiff,  and  it  appeared  that  he 
had  no  personal  knowledge  of  the 
facte. 

In  Hunt  V.  Meacham  (1852)  6  How. 
Pr.  (N.  Y.)  400,  a  motion  to  set  aside 
or  strike  out  an  answer  for  defective 
verification,  a  signed  affidavit  made 
by  the  attorney  for  one  of  two  de- 
fendants stated  that  both  defendants 
were  absent  from  the  state  and  that 
the  verification  by  either  of  the 
said  defendants  to  the  plea  or  an- 
swer could  not  be  procured  and  that 
deponent  further  says  he  believes  the 
facts  set  forth  in  the  foregoing  answer 
to  be  true;  that  he  has  no  personal 
knowledge  of  the  same  other  than  that 
derived  from  the  statements  made  by 
his  client,  part  of  which  were  made 
upon  oath  in  the  presence  of  the  de- 
ponent, and  part  in  an  interview  with 
the  said  client,  and  while  deponent 
was  acting  as  counsel  for  him,  and 
whidh  statement  deponent  believes  to 
be  true.  The  statute  (Code,  §  157) 
provided  that  if  the  defenee  be  not 
founded  on  a  written  instrument  tor 
the  pasrment  of  money  only,  in  the  pos- 
session of  the  attorney,  he  must  have  a 
personal  knowledge  of  all  the  allega- 
tions of  the  answer  to  enable  him  to 
verify.  It  was  held  that  the  verifica- 
tion was  defective,  since  no  such  in- 
strument was  the  foundation  of  the 
defense,  nor  did  the  attorney  possess, 
the  requisite  knowledge. 

In  First  Nat.  Bank  v.  Mason  (1881) 
57  Iowa,  105,  10  N.  W.  294,  an  action 
by  an  indorsee  on  a  written  accept- 
ance of  a  draft,  a  motion  was  made  to 
strike  the  reply  because  it  was  not 
properly  verified.  The  verification 
was  by  a  person  describing  himself  as 
the  secretary  of  the  drawer  company, 
and  stating  that,  as  such,  he  was  fa- 
miliar with  all  transactions  between 
said  company  and  the  defendant  there- 
in, since  the  beginning  of  1879  to  the 
time  of  making  affidavit.  He  further 
stated  in  the  affidavit  that  he  had  read 
the  foregoing  reply  of  the  plaintiff,  and 
that  the  same  was  true  as  he  verily 
believed.    The  statute  (Code,  §  2673) 
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provided  that  '*if  the  sUUmsnta  •£  a 
pleadisiT  axe  known  to  any  pM«oft  «tii* 
er  than  tbe  party,  suoh  parami  may 
make  the  affidavit,  which  ahail>  eon- 
tain  avannenta  showing-  ailant  com- 
petent to  make  the  same."  It  was 
ujrirad  by  counael  that  the  verification 
waa  inaufficient,  because  it  did  not 
show,  that  the  affiant  knew  the  fact  ae 
to  whether  the  draft  waa  transferred 
before  or  after  maturit^F.  It  was  also 
instated  that  altliough  it  appeared 
from  the  reccurd  that  the  affiant  was 
the  secretary  of  the  drawer,  and 
signed  the  draft  and  indorsed  it,  there 
was  no  showing  that  he  knew  when  it 
was  indorsed,  because  the  statute  re- 
quires the  averment  of  knowledge  of 
the  facts  to  be  made  in  the  affidavit. 
It  wa&  heM  that  the  verification  was 
sufficient,  since  the  law  does  not  re- 
quire that  the  affidavit  shaU  be  to 
a  certain  intent  in  every  particu- 
lar, and*  it  is  sufficient  if  it  shows  tiiat 
the  affiant  was  possessed  of  the  requi- 
site knowledge  of  the  facts  to  make 
the  verification  to  the  general  denial 
contained  in  the  repl^. 

In  Bforris  v.  Fowler  (1900)  99  App. 
Div.  245,  90  N.  Y.  Supp.  918,  an  action 
for  goods  sold  and  delivered,  an  atr 
tempted  verification  of  the  complaint 
by  an  attorney  for  the  plaintiff  read, 
in  part,  as  follows :  ''He  says  that  he 
resides  in  the  borough  of  Manhattan 
and  that  he  is  the  plaintiff^s  attorney ; 
that  he  has  read  the  foregoing  com- 
plaint, and  that  the  same  is  true  of 
his  own  knowledge  and  belief,  except 
as  to  the  matters  therein  alleged  on 
information  and  belief,  and  as  to 
these  matters  he  believea  it  to  be  true.^ 
The  affiant  further  said  "that  the 
grounds  of  his  belief  and  the  source 
of  his  information,  as  to  the  matters 
therein  not  stated  on  his  knowledge, 
are  as  follows:  ...  He  has  inter- 
viewed the  defendant,  and  has  received 
letters  from  the  defendant,  acknowl- 
edging his  indebtedness  to  the  plain- 
tiffs and  promising  to  pay  same.  De- 
ponent further  says  that  the  reason 
tMs  verifieation  is  not  made  by  the 
plaintiffs,  or  either  of  them,  is  that 
the  ptoimtiffs  are  without  the  state  of 
New  York,  and  have  no  personal 
knowledge  of  the  facts  herein  stated." 


This  was  held  insuffioient,  since  from 
the  statements  made  in  Idie  affidavit  of 
yeinfication  it  appeared  that  the  attor- 
ney had  no^  penHMoal  knowledge  of  the 
facts  stated  in  the  complaint. 

In  Hammerdaugh  v.  Farrior  (1886) 
95  N.  C.  185,  a  civil  action  in  the  na- 
ture of  assumpsit  for  goods  sold*  the 
affidavit  of  the  plaintiff's  attorney 
written  on  the  complaint  as  a  verifica- 
tion theMof  read  as  follows  *^ [Affiant], 
being  duly  sworn,  says  that  he  is  the 
attorney  of  the  plainMffs  in  thia  ac- 
tion, and  that  the  facte  set  fbrth  in 
this  complaint  are  tvue,  except  as  to 
those  stated  on  infiormation  and  be- 
lief, and  as  to  those  he  believes  it  to 
be  true,  and  that  his  knowled!ge  and 
belief  of  the  facts  are  derived  from  an 
affidavit  of  the  plaintiff  .  .  .  and 
from  acbniesions  of  the  defendant 
.  .  .  made  in  frequent  interviews 
with  this  affiant;  and  that  this  affi- 
davit is  not  made  by  the  plaintiffs,  be- 
cause they  are  nonresidents,  as  this 
affiant  is  inftn-med  and  brieves.''  The 
statute  (Code,  §  25T)  provided  that 
''every  pleading  in  a  court  of  record 
must  be  subscribed  by  the  party,  or 
his  attorney;  and  when  any  pleading 
is  verified,  every  subseqent  pleading, 
except  a  demurrer,  must  be  verified 
also;''  and  by  another  section  (§  258) 
it  was  declared  that  "the  verification 
must  be  to  the  effect  that  the  same  is 
true  to  the  knowledge  of  the  person 
making  it,  except  as  to  those  matters 
stated  on  information  and  belief,  and 
as  to  those  matters,  he  believes  it  to 
be  true»  and  must  be  by  affidavit  of 
the  party,  or  if  there  be  several  par- 
ties united  in  interest,  and  pleading 
teg^thejr,  by  one  at  least  of  such  par- 
ties, acquainted  with  the  facts,  if 
such  party  be  within  the  county  where 
the  attorney  resides,  and  ci^^ble  of 
making  the  affidavit.  The  affidavit 
may  also  be  made  by  the  agent  or  at- 
tovn^  if  the  action  or  defense  be 
founded  upon  a  written  instrument  for 
the  payment  of  money  only,  and  such 
instrument  be  in  the  possessien  of  the 
agent  or  attorney,  or  if  all  the  material 
allegations  be  within  tbe  personal 
knowledge  of  the  agient  or  attorney." 
The  co«rt  held  that  the  verification 
was   insufficient,   since   the   attorney 
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who  made  it  did  not  pretend  to  have 
any  personal  knowledge  of  the  allega- 
tions of  the  complaint,  and  the  action 
was  not  founded  upon  a  written  in- 
strument. 

In  Quesenberry  v.  People's  Bldg. 
Loan  &  Sav.  Asso.  (1898)  44  W,  Va. 
512,  30  S.  E.  78,  it  was  held  that  the 
verification  of  a  pleading  by  the  attor- 
ney for  the  defendant  corporation  was 
incomplete  and  insufficient  where  it 
did  not  show  that  he  was  personally 
cognizant  of  the  facts,  and  was  hear- 
say on  its  face. 

Tibballs  v.  Self  ridge  (1856)  12  How. 
Pr;  (N.  Y.)  64,  was  a  motion  to  strike 
the  verification  of  a  complaint  which 
read  aff  follows :  "A.  B.,  being  duly 
sworn,  s^ys  that  he  is  the  attorney  of 
plaintiffs  in  this  action ;  that  he  knows 
the  contents  of  the  foregoing  com^ 
plaint,  and  that  the  same  is  true,  ex- 
cept as  to  matters  stated  on  informa- 
tion and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true;  that  the 
grounds  of  deponent's  knowledge  are 
the  admissions  of  defendant  •  .  • 
to  him,  as  also  from  other  persons; 
and  that  the  reason  why  plaintiffs  do 
not  verify  this  complaint  is  that  they 
are  absent  from  this  county."  The 
statute  (Code,  §  157)  declared  that  "a 
pleading  must  be  verified,  as  'true  to 
the  knowledge  of  the  person  making 
it,  except,'"  etc.  It  was  urged  that 
subsequently  stating  "the  grounds  of 
deponent's  knowledge"  shows  what  he 
must  have  meant,  and  supplies  any 
deficiency  in  the  prior  language.  It 
was  held  that  the  verification  was  bad, 
since  it  was  perfectly  easy  to  make  it 
right,  and  no  hardship  was  imposed 
on  anyone  in  requiring  it  to  be  made 
so,  and  certainly  would  never  be  ob- 
tained otherwise. 

In  Globe  Iron  Roofing  &  Corrugating 
Co.  V.  Thacher  (1888)  87  Ala.  458,  6 
So.  366,  a  proceeding  to  enforce  a 
statutory  lien,  it  appeared  that  the 
statute  (Code,  §  8022)  required  the 
statement  of  claim  in  euch  cases  to 
be  "verified  by  the  oath  of  the  claim- 
ant or  some  other  person  having 
knowledge  of  the  facts."  The  verifica- 
tion was  made  by  an  officer  of  the 
claimant  corporation,  and  read,  in 
part,  that  "the  foregoing  statement  is 


true  as  to  the  best  of  the  affianf  S: 
knowledge  and^  belief."  It  was  held 
that  affiant,  whether  he  was  consid- 
ered as  the  claimant  or  another  per- 
son, and  although  it  be  conceded  that 
he  was  the  claimant,  did  not  have  a 
knowledge  of  the  facts  embraced  in 
the  statement,  and  the  verification  wae 
insufficient,  since  the  afiiant  did  not 
swear  that  he  knew  the  facts  to  be 
true,  or  that  they  were  true,  but,  on 
the  contrary,  the  construction  of  the 
verification  most  favorable  to  the  lien 
would  be  that  some  of  the  facts  were 
known  to  be  true,  and  others,  though 
not  within  the  knowledge  of  the  afiiant, 
were  believed  to  be  true. 

In  Treen  Motors  Corp.  v.  Van  Pelt 
(1919)  106  Misc.  357,  174  N.  Y.  gujpp, 
500,  the  answer  was  verified  by  the 
affidavit  of  defendant's  attorney,  iread- 
ing  as  follows:  "That  he  is  Uie at- 
torney for  defendant  in  the  above-en- 
titled action,  and  that  he  has  read  the 
answer  herein  and  knows  the  contents 
thereof,  and  that  the  same  is  true. 
That  the  reason  this  verification  is 
made  by  deponent,  and  not  by  defend- 
ant, is  that  defendant  is  absent  from 
the  county  where  deponent  has  his 
principal  office  and  place  of  business) 
and  deponent  is  familiar  with  the 
facts."  The  statute  (§  525,  subd.  3) 
provided  that  an  attorney  might  verify 
where  all  the  material  allegations  of 
the  pleading  were  within  the  personal 
knowledge  of  the  agent  or  attorney. 
It  was  held  that  the  verification  did 
not  comport  with  this  provision,  and 
that  the  complaint  was  not  properly 
verified. 

In  Branch  Bank  v.  Coleman  (1852) 
20  Ala.  140,  a  petition  for  supersedeas, 
it  was  objected  the  petition  was  verified 
by  an  agent.  It  appeared  that  the  stat- 
ute which  authorized  the  circuit  court 
judges  to  grant  writs  of  supersedeas 
in  vacation  read  as  follows:  "The 
judges  of  the  circuit  court,  respective- 
ly, shall  have  power  and  authority,  in 
vacation,  to  supersede  any  execution, 
when  it  shall  satisfactorily  appear  to 
them,  or  any  of  them,  that  the  same 
shall  have  improperly  issued  from  the 
clerk's  office  of  any  of  the  circuit 
courts  of  this  state."  It  was  held  that 
the  objection  could  not  be  allowed  to 
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prevail,  and  that  the  petition  present*- 
ed  should  be  verified  by  the  oath  of 
the  person  in  whose  name  and  in 
whose  behalf  it  was  filed ;  but  that  it 
was  snfilicient,  if  the  judge  to  whom  it 
was  presented  was  satisfied  that  the 
executioii  had  improperly  issued;  and 
anj  person  who  knew  the  matters  set 
forftli  in  the  petition  to  be  true,  might 
verify  tL 

la  Goldbeck  v.  Brady  (1887)  4  Pa. 
Co.  Ot  169,  the  action  involved  the 
Married  Woman's  Property  Act  (June 
3,  1S87,  P.  L.  333,  the  Act  of  May  26, 
1887,  P.  L.  271) ,  relating  to  proceedings 
in  civil  causes,  and  a  rule  of  court 
(126)  which  provided  as  follows: 
^'PlaintifTs  statement  shall  contain  a 
specific  averment  of  facts  sufficient  to 
constitute  a  good  cause  of  action. 
Such  statement  shall  be  supported  by 
an  affidavit  of  the  truth  of  the  matr 
ters  alleged  as  the  basis  of  the  claim/' 
It  was  held  that  where  a  stranger 
makes  the  affidavit  the  reason  in  some 
manner  should  appear,  since  otherwise 
unjust  demands  and  unjust  defenses 
might  be  made. 

In  Fowble  v.  Kemp  (1901)  92  Md. 
630,  48  Atl.  879,  it  was  held  that  the 
prima  facie  evidence  to  authorize  a 
court  of  equity  to  issue  an  injunction 
may  consist  of  the  oath  of  the  plaintiff 
or  of  a  third  person,  if  he  knows  the 
facts,  or  of  documentary  evidence, 
such  verification  of  the  bill  being  re- 
quired in  addition  to  the  sufficiency  of 
the  allegations  so  that  the  confidence 
of  the  court  may  be  obtained. 

In  American  Insulator  Co.  v.  Bank- 
ers' &  M,  Teleg.  Co.  (1885)  18  Daly, 
200,  17  N.  Y.  Civ.  Proc.  Rep.  443,  2 
How.  Pr.  N.  S.  120,  it  was  held  that, 
where  the  verification  of  a  pleading  is 
made  by  a  person  other  than  the  par- 
ty, he  must  set  forth  in  his  affidavit  the 
grounds  of  his  belief  as  to  all  matters 
not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the 
party  (Code  Civ.  Proc.  §  526) . 

When  the  territory  or  any  officer  in 
its  behalf  is  a  party,  the  verification 
of  a  pleading  may,  under  direct  pro- 
visions of  statute  (Practice  Act,  §  55), 
be  made  by  any  person  acquainted 
with  the  facts,  except  that,  in  an  ac- 
tion prosecuted  by  the  attorney  gen- 


eral or  district  attorney  in  behalf  of 
the  territory,  the  pleadings  need  not 
Jn  any  case  be  verified.  And  a  plead- 
ing may  be  verified  by  a  third  person 
where  the  facts  are  within  the  knowl- 
edge of  such  person,  and  he  sets  forth 
in  his  affidavit  the  reason  why  it  is  not 
made  by  the  party.  Heintsehnan  v. 
L'Amoroux  (1867)  8  Nev.  377. 

In  Colorado  Springs  Rapid  Transit 
R.  Ce.  V.  Albrecht  (1912)  22  Colo.  App. 
201,  123  Pac.  957,  an  action  for  dam- 
ages, motion  was  made  to  strike  the 
separate  replications  because  they 
were  verified  by  the  plaintiff's  attor- 
ney and  the  affidavit  failed  to  slate  the 
reasons  why  it  was  not  made  by  one 
of  the  parties,  as  required  by  the  Code. 
It  was  held  that  the  verification  was 
not  sufficient,  since  the  provision  of  th^ 
Code  is  mandatory,  and  the  affidavit 
was  rather  an  allegation  that  the  at^ 
tomey  was  familiar  with  the  plead<- 
ings  than  that  the  facts  were  within 
his  knowledge,  and;  furthery  that  if 
the  verification  was  made  by  the  at^ 
tomey  because  the  facts  were  Within 
his  knowledge,  it  should  have  been 
substantially  in  the  form  required  by 
the  Code  when  made  by  a  party  to  the 
suit,  instead  of  in  the  form  allowed 
where  the  affidavit  is  made  by  an  agent 
or  attorney  for  a  corporation. 

In  Pollard  v.  Southern  Fertilizer  Co. 
(1898)  122  Ala.  409,  25  So.  169,  a  suit 
seeking  the  appointment  of  a  receiver, 
the  signed  verification  was  by  one  of 
the  attorneys  for  the  complainant,  and 
read  as  follows :  "In  person  appeared 
before  the  undersigned  officer  [Af- 
fiant], who,  first  being  sworn,  deposes 
and  says  that  he  is  attorney  at  law  for 
the  complainant  named  in  the  fore- 
going bill,  and  that  the  facts  and  al- 
legations stated  therein,  so  far  as  they 
come  wi^in  his  own  knowledge,  are 
true,  and  so  far  as  derived  from  the 
knowledge  of  others,  he  believes  them 
to  be  true."  It  was  held  that  the  veri- 
fication was  so  defective  that  it  prac- 
tically amounted  to  no  evidence  of  the 
facts  alleged  in  the  bill. 

In  Johnson  v.  Woodbury  Trust  Co. 
(1899;  Kan.)  57  Pac.  134,  an  at- 
tachment action  under  the  Landlord 
and  Tenant  Act,  the  answer  of  the 
defendant,   which    contained   a   gen- 


€0 


AH£SICAN  LAW 


ANNOTATBD. 


[7  A.L.IL 


eral  denial,  and  was  verified,  stated 
that  tbs  affiant  "deposes  and  says  that 
he  is  one  of  the  attomeys^  and  agent 
for  the  defendant  herein;  that  he  is 
familiar  with  all  the  facts  set  out  in 
the  aboif^e  and  fonegoing  answer,  and 
knows  the  contents  thereof;  and  that 
said  answer,  and  ali  the  facts  and  air 
legations  and  matters  in  said  answer 
contoined-  and  alleged,  are  tru«  and 
correct,  as  I  verily  beU^ve."  Section 
108  of  the  Code  of  Civil  Procedure 
provided  that  in  all  actions  aliegatiens 
of  the*  execution  of  written  instru* 
ments  and  indorsements  thereon,  and 
of  the  existence  of  a  corporation^  shall 
be  taken  as  true^  unless  tlie  denial  of 
the  sane  be  veiiftsd  by  the  affidavit 
of  the  party>  his  agettb  or  attorney. 
Section  114^  under  which  the  veriftca* 
tion  was  made,  reads:  "WlMn  the  af* 
fidavit  is  made  by  the  agent  o^  attor- 
ney, it  mnst  set  forth  the  reason  wJKy 
it  is  not  made  by  tilie  party  himself. 
It  can  be  made  by  the  agent  or  attoir- 
ney  only:  First,  when  the  facts  are 
within  the  personal  knowledge  of  the 
agent  or  attorney;  second,  when  the 
plaintiff  is  an  infant,  or  of  unsound 
mind,  or  imprisoned;  third,  when  the 
pleac^ng  to  be  verified  is  founded  upon 
a  written  instrument  for  the  payment 
of  money  only,  and  such  instrument 
is  in  the  possession  of  the  agent  or 
attorney;  fourth,  when  the  party  is 
not  a  resident  of  or  is  absent  from  the 
county."  The  question  was  whether 
the  answer  of  the  defendant,  verified 
as  above  stated,  was  sufficient  to  put 
the  plaintiff  upon  its  proof  as  to  the 
allegations  of  corporate  existence  and 
of  the  assignment  of  the  lease,  no  evi- 
dence having  been  offered  in  support 
of  such  allegations,  and  the  r^y  hav- 
ing been  unverified.  It  was  held  that 
the  words  of  the  affidavit,  'that  he  is 
familiar  with  all  the  facts  set  out  in 
the  above  and  foregoing  answer," 
showed  that  the  affiant  possessed  a 
personal  knowledge  of  those  facts,  in 
even  stronger  language  than  that 
found  in  the  statute^  and  hence  the 
verification  was  sufficient. 

And  in  the  same  case  on  appeal, 
Johnson  v.  Woodbury  (1901)  63  Kaa. 
880,  64  Pac.  1080,  an  action  for  the 
recovery  of  rental  in  which  attach- 


ment was  issued,  it  appeared  that  the 
defendant  answered:  il}  By  a  gen- 
eral denial ;  (2)  in  substaniee,  denying 
the  ownership  of  the  property  by  the 
Siottx  Investment  Company,  or  its 
right  to  lease  the  same,  and  the  right 
of  the  plaintiff  to  veeover  th*  rental 
agreed  upon.  The  defendant's  answer 
was.  verifiisd'  by  an.  attKHmey  and  agent 
of  the  defendant,  by  an  affldiavit  as 
follows:  ''[The  aSani;],  of  lawful 
age,  being  first  duly  sworn*  disposes 
and*  says  that  he  is  one  of  the  attor- 
neys and  agent  of  defendant  herein; 
that  he  is  familiar  with  aU  the  fiMsts 
set  out  in  the  aboive  and  foregoing  an- 
swer, and  knows  the  contends  thereof ; 
and  that  said  answer,  aad  all  of  the 
faols  and  aHegattons  and  matters  in 
said  answer  contained  and  alteged,  are 
true  and  correct,  as  I  verily  believe." 
It  was  held  that  neither  the  anewer  it^ 
self  nor  the  aAdAvit  intended  to  verify 
the  pleading  riiawed  such  a.  stato  of 
facts  SB  authoriaed  the  affiant*  ea  the 
agent  or  attorney  fws  tile  defendant, 
to  verify  the  pleadidQg  under  the  pro- 
visions of  the  Code,  and  hence  the  veri- 
fication was  insufficient.  The  court, 
however,  did  not  cite  the  Code  pro- 
visions, nor  did  it  point  out  wherein 
the  affidavit  was  insufficient. 

In  Banks  v.  Gay  Mfg.  Co.  (1891)  108 
N.  C.  282,  12  S.  E.  741,  an  action  for 
damages  for  malicious  prosecution,  the 
verification  of  the  answer  was  by  an 
agent  of  the  corporation,  and  was  as 
follows:  ''[Affiant],  agent  for  the 
said  Gay  Manufacturing  Company,  be- 
ing duly  sworn,  maketh  oath  that  the 
facts  stated  in  the  above  answer  are 
true  of  his  own  knowledge.*^  It  was 
held  that,  even  if  this  ailidavit  could 
be  made  by  an  agent  of  the  corpora- 
tion, it  was  not  sufficient,  in  that  it 
did  not  set  forth  "his  knowledge,  or  the 
grounds  of  his  belief  on  the  subject, 
and  the  reason  why  it  was  not  made 
by  the  party,''  as  it  is  necessary  to 
set  out  these  things  in  all  cases  where 
the  verification  is  made  by  agent  or 
attorney. 

In  Boston  Locomotive  Works  v. 
Wright  (1875)  15  How.  Pr.  (N.  Y.) 
263,  the  verification  of  the  oomplaint 
by  aji  alleged  agent  of  the  plaintiff 
was  held  defective  because  it  did  not 
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show  the  extent  of  1^  affiant^s-ftgeency, 
or  his  charaeter  as  agtEiilt,  and  because 
he  did  not  prof  ees  to  have  aaiy  knowl- 
edge or  did  not  isM)ate*any,  "wMi  tesi^ct 
to  the  '"material  allegatiolis  ctf  flie 
pleading/'  the  statttte  (Code,  §  '157) 
requiring  thiit,  wHen  the  pleading  lis 
verified  by  any  other  person  than  the 
part^,  he  shall  itet  forth  in  his  ai9- 
davit  his  knowlMge,  or  the  grounds  of 
his  belief  on  the  subject,  and  the  rea- 
son, why  it  is  not  made  by  the  party. 
Searle  v.  Eidhardson  (1:886)  67 
Iowa,  170,  25  N.  W.  118,  an  action  on 
a  promissory  note,  there  wtes  attadied 
to  the  original  answer  the  affidavit  of 
one  of  the  attorneys  who  appeared  for 
defendant,  in  which  he  swore  that  he 
appeared  as  attorney  for  d^endatt  in 
an  actien  brought  by  plaintiff  on  the 
same  promissory  note,  in  which  it  was 
judicially  determined  that  plaintiff 
did,  for  a  valuable  consideration,  ex- 
tend the  time  of  payment  of  said  note 
to  the  maker,  and  that  on  the  trial 
of  said  cause  plaintiff  admitted  that 
this  defendant  was  surety  on  the  note, 
and  that  her  agreement  with  the  make't 
was  made  'without  defendant's  knowl- 
edge or  consent.  After  reciting  these 
facts,  the  affidavit  concluded  wit^  the 
following  statement :  "Wherefore,  the 
affiant  says  he  has  personal  knowl- 
edge of  the  matters  alleged  in  the 
foregoing  answer,  and  of  the  allega- 
tions therein  contained,  as  I  verily  be- 
lieve/' Plaintiff  filed  a  motion  to 
sMke  'the  answer  fi'om  -the  files,  on 
the  ]groiind  that  it  Was  not  properly 
verified.  ¥he  stutdte  (Code,  §  2669) 
provided  that,  when  the  petition  T^as 
verified,  all  subsegiieilt  pleadings  must 
be  verified  also.  It  was  provfded  by 
the  dtAtute  (Code,  §  2673)  that  "If 
the  statements  of  a  pleading  are 
known  to  any  person  other  than  the 
party,  such  person  may  make  the  af- 
fidavit, which  shall  contain  averments 
showing  affiant  competent'to  make  the 
same."  The  question  raised  by  the 
motion  was  whether  it  was  shown  by 
the  averments  of  the  affidavit  that  the 
attorney  was  competent  to  make  it.  It 
was  held  that  the  affiant  was  undoubt- 
edly competent  to  verify  those  state- 
ments in  the  answer,  the  truth  of 
which  the  plaintiff  had  admitted  in 


Ms  presence,  but  as  to  the  ad|udica- 
tions,  it  was  1/he  fact  ^M^ich  he  ^swears 
was  adjudicated,  and  not  the  adjudica- 
tion, which  was  fviea^ed,  and  .  .  . 
^his  knowledge  of  the  adjudieation 
alone  [did]  not  render  film  competent 
to  verify  the  staitement  of  the  fact." 

I^  Sioux  Valley  State  Bank  v.  Kel- 
log  (1890)  81  Iowa,  124,  46  N.  W.  859, 
an  action  on  a  promissory  note,  the 
defendant  moved  in  the  court  below 
to  strike  the  verification  of  the  plain- 
tiff's petition  on  the  ground  that,  be- 
ing made  by  the  attorney  for  the  plain- 
tiff, it  failed  to  show  that  he  had 
knowledge  of  the  statements  contained 
in  the  petition  or  to  show  his  com- 
petency to  make  the  affidavits,  in  ac- 
cordance with  the  provisions  of  the 
statute  (Code,  §  2672).  It  was  held 
that  the  verification  was  sufficient,  be- 
cause it  was  made  under  §  2951  of  the 
Code,  which  provided  that  the  peti- 
tion in  an  action  wherein  an  attach- 
ment is  sought  must  be  verified,  but 
which  contained  no  provision  to  the 
effect  that  the  competency  of  the  af- 
fiant must  be  shown  in  the  verifica- 
tion. 

And  see  Hoopes  v.  Buford  '&  G.  Im- 
plement Co.  (1891)  45  Kan.  549,  26 
Pac.  34,  which  was  an  action  brought 
by  a  corporation  against  partners,  at 
the  same  time  that  an  order  of  attach- 
ment was  procured  by  the  plaintiff. 
The  plaintiff's  reply  was  verified  by 
one  of  its  attorneys,  the  signed  affi- 
davit reading  as  follows:  ''[Affiant], 
being  first  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys 
for  the  plaintiff  in  the  above^aiitled 
action;  that  he  believes  the  facts 
stated  in  the  foregoing  answer  to  be 
true,  and  the  reason  why  this  affidavit 
is  not'ttiade  by  the  plaintiff  is,  that 
said  plaintiff  is  not  a  resident  of  and 
is  now  absent  from  the  state.^  It  was 
contended  that  this  verification  was  not 
sufficient,  for  the  reastJn  thdt  it  did 
not  s^ate  that  the  facts  set  out  in  the 
plaintiff's  pleading  were  within  the 
personal  knowledge  of  the  attorney 
verifying.  The  court  held  that,  in 
view  of  the  statute  (Civ.  Ctode,  §§  108 
and  114),  the  court  below  did  not  com- 
mit any  material  error  in  overruling 
an  objection  to  the  pleading  until  after 
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a  large  portion  of  the  evidence  bad 
been  introduced,  and  that  the  trial 
court  probably  at  that  time  had  the 
discretion  either  to  overrule  the  ob- 
jection, as  it  did,  or  to  require  that  the 
verification  be  amended. 

In  Ross  V.  Longmuir  (1862)  15  Abb. 
Pr.  (N.  Y.)  826,  the  signed  verification 
of  the  answer  by  the  defendant's  agent 
was  as  follows:  "[Afiiant],  being  duly 
sworn,  says  that  he  is,  and  has  for  a 
long  time  been,  agent  for  the  defend- 
ant in  this  action ;  that  the  foregoing 
answer  is  true  to  his  own  knowledge, 
except  as  to  those  matters  therein 
stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true.  Deponent  further  says  that 
the  reason  why  the  verification  is  not 
made  by  the  defendant  is  that  all  the 
material  allegations  in  the  answer  are 
within  the  personal  knowledge  of  de- 
ponent, and  not  within  the  personal 
knowledge  '  of  the  defendant.''  The 
statute  (Code,  §  57)  allowed  the  afii- 
davit  of  verification  to  be  made  by 
the  agent  or  attorney  of  the  party  in 
a  case  where  the  action  or  defense 
was  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only. 
It  was  contended  that  the  affidavit 
failed  to  set  forth  the  knowledge  or 
the  grounds  of  belief  of  the  agent 
who  made  it.  It  was  held  that  the 
verification  was  not  defective,  since 
there  was  nothing  in  the  answer  stated 
on  information  and  belief,  but  each 
and  every  allegation  was  stated  posi- 
tively, and  without  qualification,  sp 
that  that  part  of  the  affidavit  which 
referred  to  matters  in  the  answer  sup- 
posed to  have  been  stated  oh  informa- 
tion and  belief  might  be  treated  as 
surplusage. 

;9.  8UK$emeM$  of  grmSmdM  of  imforwuUian 

or  fteltef . 

(a)  Majority  rule. 

Under  the  various  statutes  it  is  gen- 
erally held  that  when  an  agent  or  at- 
torney verifies  on  information  and  be- 
lief he  must  also  allege  in  his  affidavit 
the  grounds  of  such  information  and 
belief,  or  at  least  it  must  appear  that 
he  has  some  knowledge  touching  the 
matter,  on  which  to  form  a  belief. 

Alabama.— Pickle  v.  Ezzell   (1855) 


27  Ala.  628;  DeauiB  v«  Coker  (1869) 
84  Ala.  611;  Burgess  v.  Martin  (1895) 
111  Ala.  666,  20  So.  606. 

CaUfomia.— Re  Hotchkiss  (1881) 
68  CaL  89. 

6eorgia«i — ^Plant  v.  Mutual  L.  Ins. 
Co.  (1898)  92  6a.  686,  19  S.  E.  719. 

Iowa.— Leach  v.  Keach  (1868)  7 
Iowa,  282;  Clute  Bros.  v.  Hasleton 
(1879)  51  Iowa,  356,  1  N.  W.  672;  Yoe 
V.  Nichols  (1879)  51  Iowa,  330,  1  N. 
W.  664. 

Missouri.— Bridgeford  v.  The  Elk 
(1840)  6  Mo.  366. 

New  York. — ^Bank  of  Orleans  v. 
Skinner  (1841)  9  Paige,  307;  Bank  of 
Maine  v.  Buel  (1867)  14  How.  Pr.  311 ; 
Soutter  V.  Mather  (1862)  14  Abb.  Pr. 
440;  Wilkin  v.  Oilman  (1866)  13  How. 
Pr.  225;  High  Rock  Knitting  Co.  v. 
Bronner  (1896)  18  Misc.  627,  43  N.  Y. 
Supp.  725;  Stannard  v.  Mattice  (1862) 
7  How.  Pr.  4;  Meads  v.  Gleason  (1866) 
13  How.  Pr.  309;  Dixwell  v.  Words- 
worth (1849)  2  N.  Y.  Ctode  Rep.  1; 
Hubbard  v.  National  Protection  Ins. 
Go.  (1865)  11  How.  Pr.  149;  Johnson 
V.  Case  (1916)  97  Misc.  247,  162  N. 
Y.  Supp.  841,  affirmed  without  opinion 
in  (1917)  179  App.  Div.  948|  165  N.  Y. 
Supp.  1093 ;  American  Audit  Co.  v.  In- 
dustrial Federation  (1903)  84  App. 
Div.  304,  82  N.  Y.  Supp.  642;  Bowery 
Sav.  Bank  v.  Ward  (1919)  188  App. 
Div.  593,  177  N.  Y.  Supp.  219. 

North  Carolina. — Cowles  v.  Hardin 
(1878)  79  N.  C.  677. 

South  Carolina. — ^Hecht  v.  Friesle- 
ben  (1888)  28  S.  G.  181,  5  S.  E.  476. 

Texas.— Thomas  v.  Kean  (1917)  — 
Tex.  Civ.  App.  — ,  190  S.  W.  847. 

In  Bank  of  Maine  v.  Buel  (1867)  14 
How.  Pr.  (N.  Y.)  311,  the  verification 
of  the  complaint  by  the  plaintiff's  at- 
torney read  as  follows:  ''[Affiant], 
being  duly  sworn,  says  he  is  plaintiff's 
attorney  in  this  action,  and  that  the 
foregoing  complaint  is  true  to  the 
knowledge  of  this  deponent,  except  as 
to  those  matters  stated  on  informa- 
tion and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true.  And 
deponent  further  says  that  the  drafts 
or  bills  of  exchange  set  out  in  the 
complaint  are  both  in  the  possession 
of  deponent;  and  he  has  heard  defend- 
ant, in  talking  of  same,  admit,  or  at 
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least  a8aunie»  that  tbey  were  gMiuine, 
and  that  he  had  the  money  thereon 
from  the  plaintiff;  and  the  same  in* 
formation  has  been  communieated  to 
deponent  by  the  president  of  said 
bank  (the  plaintiff.)"  It  was  held 
that  the  verification  of  both  the  com* 
plaint  and  the  answer  was  insufficient, 
because  in  each  case  the  attorney 
failed  to  give  the  grounds  of  his  be- 
lief. 

In  Bank  of  Orleans  v.  Skinner 
(1841)  9  Paige  (N.  Y.)  807,  the  veri- 
ficatioA  of  the  bill  was  by  the  agent 
of  the  complainant  corporation.  The 
affiant  stated  in  the  affidavit  that  he 
had  read  the  bill  and  knew  the  con- 
tents thereof,  that  he  had  information 
as  to  all  the  matters  stated  therein, 
and  tiiat  a  number  of  the  material  and 
important  facts  stated  in  the  bill  and 
the  principal  part  thereof  he  knew  of 
his  own  knowledge  to  be  true,  and  that 
he  believed  all  the  statements  in  the 
bill  were  true.  It  was  held  that  the 
affidavit  was  defective  in  not  stating 
what  allegations  in  the  bill  were  mat- 
ters within  his  own  knowledge,  and 
what  were  founded  upon  his  belief 
only,  as  derived  from  the  information 
of  others. 

In  Bowery  Sav.  Bank  v.  Ward  (1919) 
188  App.  Div.  598, 177  N.  Y.  Supp.  219, 
a  verification  of  a  complaint  by  plain- 
tiff's agent  was  held  insufficient  for 
the  reasons  (1)  that  there  were  three 
paragraphs  of  the  complaint  the  facts 
contained  in  which  were  alleged  upon 
info];mation  and  belief,  and  that  as  to 
those  matters  there  was  no  averment 
as  required  by  the  Code,  that  the  af- 
fiant believes  it  to  be  true;  and  (2) 
that  the  verification  being  by  the 
agent  and  not  by  the  party,  he  failed 
to  set  forth  in  the  affidavit  the  grounds 
of  his  belief  as  to  those  three  para- 
graphs. 

In  Soutter  v.  Mather  (1862)  14  Abb. 
Pr«  (N.  Y.)  440,  an  action  on  a  promis- 
sory note^  the  signed  verification  of 
the  complaint  by  one  of  the  firm  of 
plaintiff's  attorneys  read  as  follows: 
"[Affiant],  being  duly  sworn,  says  that 
he  is  one  of  the  firm  of  Benedict  & 
Boardman,  the  attorneys  for  the  plain- 
tiff in  this  action;  that  the  foregoing 
complaint  is  true  to  his  own  knowl- 


edge, except  as  to  those  matters  th^e- 
in  stated  on  infonnation  and  belief, 
and  as  to  those  matters  he  believes  it 
to  be  true.  Deponent  further  says 
that  this  action  is  founded  upon  a 
written  instrument  for  the  payment 
of  money  only ;  namely,  under  a  prom- 
issory note;  and  such  instrument  is  in 
the  possession  of  deponent's  said  firm, 
as  attorneys  for  the  plaintiff."  The 
verification  in  the  answer  by  the  af- 
fidavit «of  one  of  the  defendant's  at- 
torneys was  as  follows:  "[Affiant], 
being  duly  sworn,  says  that  he  is  one 
of  the  attorneys  for  the  defendant 
Mather  in  this  action,  and  that  he  has 
read  the  foregoing  answer,  and  knows 
the  contents  thereof;  and  that  the 
same  is  true  according  to  this  depo- 
nent's belief;  that  the  reason  why  he 
believes  the  same  to  be  true  is  because 
the  said  defendant  Mather  told  him 
so."  The  plaintiff's  attorney  returned 
the  answer  as  not  sufficiently  verified. 
The  defendant's  attorneys  reserved  the 
answer,  calling  plaintiff's  attention  to 
the  fact  that  they  claimed  the  right 
to  serve  an  unverified  answer,  on  the 
ground  of  the  defective  verification  of 
the  complaint.  The  plaintiff  entered 
judgment  by  default  as  for  want  of 
answer,  which  defendant  moved  to  va- 
cate. The  court  granted  the  motion, 
apparently  on  the  ground  that  the  at- 
torney should  have  stated  his  grounds 
of  belief,  saying:  "It  is  laid  down 
that,  in  all  cases  of  verification  by  an 
attorney,  he  must  state  his  knowledge 
or  grounds  of  belief.  The  cases  of 
Meads  v.  Gleason  (1856)  18  How.  Pr. 
(N.  Y.)  809,  and  Treadwell  v.  Fassett 
(1854)  10  How.  Pr.  (N.  Y.)  184,  in 
which  the  court  held  the  verifications 
defective,  were  actions  on  promissory 
notes,  the  verifications  were  by  attor- 
ney in  substantially  the  same  form  as 
the  verification  to  the  complaint  in  this 
action.  As  these  decisions  were  ren- 
dered at  special  terms  in  other  dis- 
tricts, I  should  not  feel  bound  to  follow 
them  if  I  thought  them  erroneous ;  but 
I  think  the  construction  given  by  these 
decisions  to  the  section  of  the  Code 
under  consideration  correct." 

In  Stannard  v.  Mattice  (1852)  7 
How.  Pr.  (N.  Y.)  4,  the  complaint  in 
the  action  was  verified  by  the  plain- 
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tiffs  attorney  by  a  signed  alBdayit 
reading  as  follows:  '-[Affiant]  says 
tliat  lie  has  -read  the  foregoing  com- 
plaint, and  that  he  knows  tiie  Contents 
thereof  and  knows  the  same  to  be  true, 
except  as  to  the  matters  therein  stated 
to  be  on  information  and  belief,  and 
as  to  those  matters  he  believes  Uie 
same  to  be  true.  That  the  reason 
plaintiff  does  not  make  this  affidavit 
is  that  he  resides  in  Albany  county. 
Deponent  has  more  knowledge  of  the 
record  evidence  and  proceedings  tbati 
the  plaintiff;  that  he,  this  deponent, 
has  been  the  plaintiff's  attorney  in  all 
the  proceedings  set  out  in  the  com- 
plaint and  knows  the  existence  there- 
of as  therein  stated,  of  the  deed  in  the 
clerk's  office ;  heard  the  defendant  ad- 
mit the  fact  that  said  deed  was  exe- 
cuted Vhen  he  was  not  present,  and 
when  said  Henry  Mattice  was  on  his 
way  off  to  leave  this  state.  Deponent 
knows  the  fact,  from  information,  that 
Henry  Mattice  was  unembarrassed  and 
owed  no  debts,  and  was  in  easy  cir- 
cumstances in  January,  1850 ;  that  the 
plaintiff  is  a  poor  man  and  that  it  will 
be  an  unnecessary  expense  to  send  to 
him  to  make  oath  to  his  complaint, 
and  further  deponent  says  not."  It 
was  contended,  without  denying  that 
the  complaint  could  be  made  by  at- 
torney, that  the  verification  as  made 
by  the  attorney  was  insufficient.  The 
statute  then  in  force  provided  that  the 
verification  can  be  made  by  the  party 
if  such  party  is  within  the  county 
where  the  attorney  resides  and  capa- 
ble of  making  the  verifioation,  and  in 
no  other  case  does  the  statute  require 
the  affidavit  to  be  made  by  the  party. 
But  the  same  section  further  provides 
that  the  affidavit  may  be  made  by  the 
agent  or  attorney  if  the  action  or  de- 
fense be  founded  on  a  written  instru- 
ment for  the  payment  of  money  only, 
and  such  instrument  be  in  the  posses- 
sion of  the  ag«nt  or  attorney,  or  if 
all  the  material  allegations  of  the 
pleading  be  within  the  personal  knowl- 
edge of  the  agent  or  attorney.  It  is 
also  provided  in  the  same  section  that 
"where  the  pleading  is  verified  by  any 
other  person  than  the  party,  he  shall 
set  forth  in  the  affidavit  his  knowl- 
edge" or  the  grounds  of  his  belief  on 


the  sttfajeet,  and  tiie  reasflia  why  it  is 
not  made  by  tin  pmrty.  The  complaint 
was  held  sufficient. 

In  Leaoh  v.  Keaoh  (dW8)  7  lama, 
282,  the  reply  was  verified  by  tiM^wife 
of  the  oemplainaitt,  and,  to  show  her 
means  of  information,  and  her  ability 
to  answer  for  the  par^,  she  stated 
that  she  w«b  Um  wife  trf  the  ccmiplain- 
ant;  that  he  was  absent  in  Calif  omia; 
that  he  left  her  his  agent,  and  that 
she  was  well  ttequiainted  with  his  busi- 
ness before  he  Mt,  and  still  was ;  that 
certain  transactions,  having'  taken 
place  after  his  leaving,  were  peculiar- 
ly within  her  knowledge,  and  she 
stated  reasons  why  she  beliwed  she 
had  knowledge  of  others  and  that  she 
verily  believed  the  allegations  in  rela- 
tion to  the  agreenrait  to  be  ontrue; 
and  that,  if  such  had  existed,  she 
could  but  believe  that  she  would  have 
known  it;  but  did  not  claim  any  spe- 
cific or  certain  knowledge  upon  this 
transaction.  The  court  held  the  veri- 
fication insufficient  because  the' agent 
who  made  the  sworn  denial  did  not 
pretend  any  special  information  upon 
it,  nor  to  such  as  might  be  supposed 
to  arise  from  a  general  knowledge  of 
her  husband's  affairs,  and  thus  did  not 
answer  the  requirement  of  the  statute. 

In  Meads  v.  Gleason  (1866)  13  How. 
Pr.  (N.  Y.)  309,  a  motion  to  set  aside 
the  judgment  in  an  action  brought  on 
a  promissory  note,  the  complaint  was 
verified  by  one  of  plaintiffs  attorneys 
as  follows:  "[Affiant]  of  the  city  of 
Albany,  being  duly  sworn,  says  that 
he  is  one  of  the  .plaintiff's  attof neys 
in  this  action;  that  said  plaintiff  is 
not  now  within  the  county  of  Albany, 
wliere  deponent  resides ;  that  this  ac- 
tion is  founded  upon  a  written  instru- 
ment for  the  pajonent  of  money  only, 
to  wit»  the  promissory  note  set  forth 
and  described  in  the  foregoioir  com- 
.plaint,  and  which  nete  is  tiow  in  the 
possession  of  deponent  as  each  ^attor- 
ney;  that  the  said  complaiat  is  tme 
of  deponent's  own  knowledge,  except 
as  to  those  matters  therein  stated  on 
information  and  belief,  and  as  to  those 
matters  he  believes  the  same  to  be 
true."  It  was  held  that  the  verifica- 
tion was  defective,  since,  in  order  to 
disperse  with   a  verification   by  the 
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partgr»  the  person  who  makes  the  af- 
fidavit, stating  that  the  facts  set  forth 
in  the  iileading  are  trae  of  his  own 
knowledge,  mast  state  what  knowU 
edge  he  has  on  the  subject;  and  when 
he  states  that  he  beUeres  the  facts  al- 
leged vpon  information  and  belief  to 
be  true*  he  must  state  the  grounds  on 
which  his  belief  is  founded ;  and  then, 
in  addition  to  this,  he  must  go  on  to 
state  why  he  and  not  the  party  makes 
the  affidavit. 

In  Pickle  ▼.  Ezzell  (1865)  27  Ala. 
623,  a  claim  against  an  insolvent  es* 
tate,  the  statute  (Cede,  |  1847)  re- 
<iuired  all  claims  against  insolvent 
estates  to  be  verified  by  the  oath  of 
the  claimant,  or  of  some  other  person, 
^'who  knows  the  correctness  of  the 
claim,  and  that  the  same  is  due."  The 
claims  were  verified  by  a  third  person 
who  stated  that  said  claims,  *%o  the 
best  of  affiant's  knowledge,  informa- 
tion, and  belief,  are  yet  due  and  un- 
paid." It  was  held  that  the  affidavit 
could  not  be  regarded  as  a  fulfilment 
of  the  requisition  of  the  Code  provi- 
sion, in  that  it  did  not  show  that  the 
afiiant  had  any  knowledge  either  as 
to  the  correctness  of  the  claim  or  that 
it  was  then  due,  and  that  even  if  no 
objection  had  been  made  to  it,  the 
court  should  have  allowed  the  claim. 

So  in  another  case,  involving  a  claim 
against  an  insolvent  estate,  it  was  held 
that  the  affidavit  of  a  person  not  a 
party  to  the  claim  "that  the  annexed 
account  is  just  and  correct  to  the  best 
of  his  knowledge  and  belief  did  not 
sufficiently  verify  the  claim.  Dennis 
V.  Coker  (1859)  34  Ala.  611. 

In  Hubbard  v.  National  Protection 
Ins.  Co.  (1855)  11  How.  Pr.  (N-  Y.) 
149,  an  action  on  a  fire  insurance  pol- 
icy, the  complaint  was  verified  by  the 
plaintiff's  attorney.  The  affidavit  read 
as  follows:  ''The  matters  and  things 
stated  in  the  complaint  are  true^  ex- 
cept as  to  the  matters  therein  stated 
on  information  and  belief,  and  that  as 
to  those  matters  he  believes  it  to  be 
true;  that  the  action  is  founded  on 
an  instrument  for  the  payment  of 
money  only,  which  instrument  was  in 
his  possession  as  attorney  for  the 
plaintiffs,  neither  of  ^Irhom  were  resi^ 
dents  of  Erie  conntyt  where  tiie  a^ 
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tomey  resided,  nor  was  ^tiier  of  them 
capable  of  making  the  affidavit  verify* 
ing  the  complaint."  The  statute 
(Code,  §  157)  ''requires,  when  a  plead- 
ing .is  verified  by  any  person  other 
than  the  party,  that  the  party  verify- 
ing 'shall  set  forth  in  the  affidavit  his 
knowledge,  or  the  grounds  of  his  be- 
lief on  the  subject,  and  the  reasons 
why  it  is  not  made  by  the  party.' "  It 
was  held  that  the  verification  was  de- 
fective, since  the  affiant  did  not  set 
forth  his  knowledge  or  the  ground  of 
his  belief  m  that  subject. 

In  Re  Hotchkiss  (1881)  58  CaL  39,  a 
proceeding  to  remove  an  attorney  at 
law,  it  was  required  that,  in  such  prot 
ceedings,  when  brought  at  the  instance 
of  some  other  person  than  the  court, 
liie  ^'accusatiott''  must  be  verified  by 
oath  ''to  the  effect  that  tl^e  charges 
therein  contained  are  true"  (Code  Civ. 
Proc.  §  291).  The  statute  relating  to 
verification,  generally,  provided  as  fol- 
lows: "Where  a  pleading  is  verified, 
it  must  be  by  the  affidavit  of  a  party, 
unless  the  parties  are  abSMit  f  mn  the 
county  where  the  attomsy  randes,  or 
from  seme  cause  unable  to  verify  it^ 
or  the  facts  are  within  the  knowledge 
of  his  attorney  or  other  person  verify- 
ing the  same.  When  the  pleading  is 
verified  by  the  attorney,  or  any  other 
person  except  one  of  the  parties,  he 
must  set  forth  in  the  affidavititfte  rea-^ 
son  why  it  is  not  made  by  one  of  the 
parties."  The  accusatioin  was  signed 
by  two  persons  styling  themselves  in- 
formants, and  all  the  allegations  of 
acts  involving  moral  turpitude  of  the 
attorney  sought  to  be  removed  were 
'"upon  information."  The  affidavit  at- 
tached, subscribed  by  a  third  person, 
was  that  the  afitant,  "being  duly  sworn, 
says  that  he  has  read  the  foregoing 
information,  and  knows  the  contents 
thereof,  and  the  same  is  true  of  his 
own  knowledge  except  as  to  the  mat- 
ters therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  be- 
lieves them  to  be  true."  It  was  held 
that  the  verification  was  insufficient 
in  form  and  substance,  because  there 
was  no  pretense  in  the  accusation  or 
affidavit  that  the  affiant  had  any  in- 
formation on  the  subject  except  such 
as  might  be  derived  from  the  recitals 
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in  the  accusation,  and  that  anyone 
else  who  had  confidence  in  the  com«* 
plainants  could  have  made  the  affi- 
davit. 

But  in  Patterson  v.  Ely  (1861)  19 
€al.  28,  an  action  in  ejectment,  the 
complaint  was  verified  by  one  of  the 
plaintiffs,  who  ''says  the  foregoing 
complaint  is  true  of  his  own  knowl* 
edge,  except  as  to  the  matters  therein 
stated  on  the  information  and  belief 
of  plaintiffs,  and  as  to  those  matters 
he  believes  it  to  be  true/'  The  statute 
(Practice  Act,  §  55)  declared  that  the 
verification  to  the  complaint  compiled 
with  the  'Statute  treating  the  com- 
plaint in  an  action  of  ejectment,  and 
another  statute  (§  113)  provided  a 
somewhat  different  form,  but  in  sub- 
stance the  same,  where  an  injunction 
is  sought,^  requiring  that  the  affidavit 
must  state  that  'the  person  making 
the  oath  has  read  the  complaint,  or 
heard  the  complaint  read,  and  knows 
the  contents  thereof."  It  was  held 
that  the  verification  of  the  complaint 
was  sufficient  under  §  55,  treating  the 
complaint  as  a  pleading  in  an  action 
of  ejectment^  and  that,  without  the 
use  of  the  words  required  by  §  118,  a 
knowledge  of  the  contents  of  a  plead* 
ing  is  affirmed  by  everyone  who  under- 
takes to  swear  to  its  truth.  On  re- 
hearing, it  was  further  held  that  §  55 
should  have  a  reasonable  interp^ta- 
tion,  so  that  if  the  pleading  does  not 
contain  a  statement  of  any  matters  on 
information  or  belief,  there  can  be  no 
occasion  for  any  expression  of  belief 
in  the  affidavit  as  to  such  matters,  the 
object  of  the  verification  being  to  in- 
sure good  faith  in  the  averments  of 
the  party;  hence,  if  the  pleader  avers 
positivebr,  the  verification  will  be  suf- 
ficient if  the  affiant  states  that  the 
pleading  is  true  of  his  knowledge;  and 
if  he  avers  matters  "upon  informa- 
tion and  belief,"  or  "upon  information 
or  belief,"  the  verification  will  be  suf- 
ficient if  his  affidavit  states  that  as  to 
the  matters  thus  alleged  he  believes 
the  pleading  to  be  true,  and  that  to 
require  anything  further  would  be  to 
sink  the  evident  spirit  and  object  of 
the  statute  into  a  mere  observance  of 
its  letter* 

In  Hecht  v.  Frieeleben    (1888)   28 


S.  C.  181,  5  S.  E.  475,  an  action  by  al- 
leged copartners  on  an  account,  the 
complaint  was  verified  by  one  of  the 
plaintiffs'  attorneys  as  follows:  "[Af- 
fiant], being  duly  sworn,  says  he  is 
an  attorney  for  the  plaintiffs  in  the 
above-entitled  action;  liiat  the  fore- 
going complaint  is  true  of  his  own 
knowledge,  except  as  to  matters  there- 
in stated  on  information  and  belief, 
and  as  to  those  matters  he  believes  it 
to  be  true.  That  the  sources  of  his 
knowledge  and  information  are  the 
possession  of  a  verified  itemized  state- 
ment of  the  account  sued  upon,  the  ad- 
missions and  statements  of  the  de- 
fendant. .  .  .  That  the  reason  this 
verification  is  made  by  one  of  the 
plaintiffs  is  that  neither  of  th«n  is  in 
this  county  or  state,  in  which  depo- 
nent is  a  resident."  The  Code  re- 
quired that,  "when  the  pleading  is 
verified  by  any  oUier  person  than  the 
party,  he  shall  set  forth .  in  the  affi- 
davit his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the 
reasons  why  it  is  not  made  by  the 
party."  It  was  held  that  the  verifica- 
tion was  not  sufficient  in  substance, 
since  it  was  of  the  most  general  and 
indefinite  character  and  did  not  state 
what  were  the  admissions  or  state- 
ments of  the  defendant,  or  what  were 
the  statements  of  the  third  persons 
named,  or  that  the  defendant  admitted 
all  or  even  any  material  allegation  of 
the  complaint,  or  made  any  specific 
statements  from  which  such  admission 
might  be  inferred,  and  what  was  the 
nature  of  the  statements  made  by  the 
third  persons  did  not  appear,  and  there 
was  no  fact  stated  in  the  verification 
from  which  the  court  could  infer  that 
there  was  any  ground  for  the  belief 
that  all  the  material  allegations  of  the 
complaint  were  true. 

In  Bridgeford  v.  The  Elk  (1840) 
6  Mo.  356,  a  suit  instituted  under  the 
Boats  and  Vessels  Act  (Rev.  Code 
1835,  p.  103)  the  verification  was  by 
an  individual  not  a  party,  agent,  or 
attorney.  The  affidavit  annexed  to  the 
complaint  read  as  follows:  "[Affiant] 
...  on  his  oath  declareth  and  saith 
that  the  above  complaint  is  true,  to 
the  best  of  his  knowledge  and  belief." 
It  was  held  that  the  affidavit  was  not 
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8i]iBcieiit»  since  the  person  making  the 
affidavit,  obviously  not  beinsr  the  par* 
ty  complaining,  did  not  show  what 
means  he  had  of  knowing  the  truth  of 
any  of  the  particulars  specified,  and, 
coupled  with  the  qualifying  words  at 
the  end  of  his  affidavit,  might  have 
been  under  a  great  misconception  of 
the  construction  which  its  law  would 
put  on  it. 

In  Dixwell  v.  Wordsworth  (1849)  2 
N.  Y.  Code  Rep.  1,  the  answer  was 
verified  by  the  defendant's  attorney, 
his  affidavit  reading  as  follows:  "[Af- 
fiant], being  sworn,  says  he  is  attor- 
ney for  the  defendant  above  named, 
and  resides  at  Hyde  Park  in  the  coun- 
ty of  Dutchess,  and  that  said  defendant 
resides  in  but  is  now  absent  from  the 
county  of  Dutchess  (  being  engaged  in 
business  at  Yonkers  in  the  county 
of  Westchester,  at  which  place  he 
now  remains),,  which  absence  of  the 
defendant  is  the  reason  why  this 
verification  is  not  made  by  him.  That 
i'rom  the  information  furnished  this 
deponent  by  said  defendant,  and  from 
his  representations  (which  are  the 
grounds  of  this  deponent's  knowledge 
and  belief  in  the  matter)  he  believes 
the  foregoing  answer  to  be  true.''  It 
was  objected  that  if  such  a  verifica- 
tion as  this  were  allowed  it  would  be 
a  complete  evasion  of  the  spirit  of  the 
Code,  for  a  defendant  need  but  repre- 
sent to  his  attorney  that  the  answer  is 
true,  and  then  leave  the  county,  to  en- 
able the  attorney  to  verify  the  plead- 
ing, which  he  might  safely  do  in  this 
manner,  although  the  answer  were 
totally  and  wholly  false.  It  was  held 
that  the  verification  was  sufficient,  the 
court  saying  that  it  is  seldom  that  an 
attorney  has  more  knowledge  of  the 
subject-matter  of  the  action  than  that 
which  he  derives  from  the  representa- 
tions of  his  client,  and  such  represen- 
tations are  sufficient  grounds  for  the 
attorney  to  form  a  belief  on  the  sub- 
ject. 

In  Burgess  v.  Martin  (1895)  111 
Ala.  656,  20  So.  506,  a  bill  praying  for 
the  discovery  of  assets  and  the  ap- 
pointment of  a  receiver,  etc.,  the  alle- 
gations of  the  bill  were  sworn  to  by  a 
person  named,  ''as  true  to  the  best  of 
his  knowledge,  information,  and  be- 


lief." It  was  held  that  if  the  affidavit 
were  to  be  construed  according  to  the 
general  rule  most  unfavorable  to  the 
party  relying  on  it,  there  was  no  room 
for  affirmatively  saying  that  the  words 
used  meant  an3rthing  more  than  that 
the  affiant  believed  the  allegations  of 
the  bill  to  be  trUe,  although  he  had 
neither  knowledge  nor  information  of 
their  truth,  the  court  paying  further: 
"As  said  by  counsel  for  appellant,  it 
is  quite  true  that  it  is  frequently  nec- 
essary, especially  in  bills  for  discov- 
ery,  as  this  one  is,  to  aver  facts  'upon 
information  and  belief.'  This  is  not 
to  say,  however,  that  an  averment  up- 
on either  information  or  belief  would 
be  good.  The  form  of  the  averment  is 
that  complainant  has  been  informed 
and  believes,  and  upon  such  informa- 
tion and  belief  charges  the  fact  to  be, 
etc.,  etc.,  and  whether  the  allegations 
intended  to  be  verified  are  made  pos- 
itively or  upon  information  and  belief, 
an  affidavit  of  belief  in  their  truth 
simply  amounts  to  nothing.  When  the 
averment  is  positive  the  verification 
should  be  so.  When  it  is  upon  in- 
formation and  belief,  the  verification 
should  embrace  both  the  facts  that 
the  affiant  has  been  informed  and  be- 
lieves them  to  be  true,  either  in  terms 
or  by  affirming  positively  that  the  facts 
alleged  in  the  bill  are  true  as  therein 
stated." 

Wilkin  V.  Oilman  (1856)  18  How. 
Pr.  (N.  Y,)  225,  was  an  action  for 
labor  and  services.  The  verification 
of  the  answer  was  made  by  the  defend- 
ant's attorney,  stating  that  the  defend- 
ant resided  in  New  York  city,  and  the 
attorney  in  the  county  of  Sullivan. 
The  affidavit  of  verification  stated  that 
"deponent's  knowledge  of  the  material 
allegations  of  the  answer'  is  founded 
upon  communications  made  to  him  bj?^ 
the  defendant,  through  his  son."  The 
verification  then  proceeded  to  state 
that  the  "answer  is  true  of  deponent's 
own  knowledge,  except  such  matters 
as  are  stated  on  information  and  be- 
lief, and  as  to  those  matters  he  be- 
lieves it  to  be  true."  It  was  held  that 
the  verification,  although  sufficient  by 
the  liberal'  construction  enjoined  by 
the  f  ramers  of  the  Code,  was  awkward- 
ly expressed,  since  the  statements  in 
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the  answer  were  made  on  information 
and  belief,  and  the  attorney  was  re* 
quired  to  state  in  his  verification  why 
he  believed  the  allegation  to  be  true. 

In  High  Rock  Knitting  Co.  v.  Bren- 
ner (1896)  18  Misc.  627,  43  N.  Y.  Supp, 
725,  the  complaint  of  a  domestic  cor« 
poration  was  verified  by  the  attorney. 
The  affidavit  of  the  verification  con- 
tained the  following  language:  "And 
this  deponent's' knowledge  is  derived 
from  information  received  from  the 
letters  of  plaintiff  now  in  deponent's 
possession,  and  also  from  the  admis- 
sions of  defendant  to  this  deponent 
on  the  !29th  day  of  October,  1896,  that 
he  was  owing  the  full  amount  as 
•claimed  in  the  complaint  and  that  it 
would  be  due  as  therein  stated  on  the 
30th  day  of  October,  1896."  The  Code 
required  a  person  making  a  verifica- 
tion, other  than  party,  to  set  forth  ''the 
grounds  of  his  belief  as  to  all  matters 
not  stated  by  his  knowledge."  It  was 
held  that  while  the  language  was  not 
in  the  form  usually  employed,  it  wds 
sufficient. 

In  Cowles  v.  Hardin  (1878)  79  N.  C. 
577,  a  civil  action  to  recover  land  was 
brought  under  a  statute  which  direct- 
ed "that  the  complaint  shall  be  sworn 
to  as  is  prescribed  in  other  actions." 
The  signed  verification  was  by  an 
agent  of  the  plaintiff,  and  read: 
''[Affiant],  agent  of  the  plaintiff, 
makes  oath  that  the  facts  herein  stat- 
ed are  true  to  the  best  of  his  knowl- 
edge, information,  and  belief."  The 
Code  (§§  116,  117)  declared  that  the 
oath  must  be  to  the  effect  that  the 
complaint  or  other  pleading  verified 
"is  true  to  the  knowledge  of  the  per- 
son making  it,  except  as  to  those  mat- 
ters stated  upon  information  and 
belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true."  It  was  held  that 
the  complaint  was  insufficient,  since 
the  proceeding  was  special  and  the 
essential  requirements  of  the  statute 
must  be  observed. 

In  Plant  v.  Mutual  L.  Ins.  Co.  (1893) 
92  Ga.  636,  19  S.  E.  719,  a  process  of 
garnishment,  it  was  held  that  the 
statement  by  an  agent  of  the  garnishee 
that  the  answer  was  true  to  the  best 
of  his  knowledge  and  belief  was  in* 
sufficient,  without  a  further  statement 


pointing  out  what  facts  he  knew  and 
what  facts  he  believed,  together  with 
the  grounds  of  his  belief. 

In  Clute  Bros.  v.  Hazleton  (1879)  61 
Iowa,  356,  1  N.  W.  672,  an  action  on  a 
promissory  note,  the  reply  was  venfied 
by  one  of  the  plaintiff's  attorneys,  by 
an  affidavit  reading  as  follows :  "  [Affi- 
ant], being  duly  sworn,  deposes  and 
says :  I  am  the  principal  attorney  for 
the  plaintiffs  in  the  above-entitled  ac- 
tion; that  all  the  correspondence  had 
by  plaintiffs  or  their  attorney,  in  re- 
gard to  said  action,  has  been  bad  with 
me;  that  I  have  the  contract  of  pur* 
chase  of  said  engine  in  my  possession 
(or  copy  of  same) ;  that  I  believe  the 
above  reply  to  be  correct  and  true; 
that  said  plaintiffs  are  nonresidents 
of  the  state  of  Iowa,  and  are  not  now 
within  the  state  of  Iowa."  It  was  held 
that  the  affidavit  was  insufficient,  since 
it  failed  to  show  the  affiant  to  be  com- 
petent, in  that  he  did  not  state  in  the 
affidavit,  as  required,  that  he  had  any 
knowledge  whatever  of  the  truth  of. 
the  allegations  in  the  answer  or  reply. 

In  Yoe  V.  Nichols  (1879)  51  Iowa, 
330,  1  N.  W.  664,  an  action  on  account 
for  goods  sold  and  delivered,  the  reply 
read  as  follows:  "Comes  now  the 
plaintiff  in  this  cause  and  for  reply 
avers  the  following  facts:  That  as 
to  the  truth  of  the  facts  stated  in  the 
answer  of  defendant,  on  which  affirm- 
ative relief  is  asked  other  than  as  a 
defense  pro  tanto  to  plaintiffs'  claim, 
plaintiffs  have  no  knowledge  suificient 
to  form  a  belief,  and  therefore  deny 
them."  It  was  verified  by  a  signed 
affidavit  of  the  plaintiffs'  attorney  as 
follows:  "[Affiant]  being  duly  sworn, 
on  oath  deposes  and  says:  I  am  one 
of  the  attorneys  for  the  plaintiffs  in 
this  cause;  that  plaintiffs  are  a  co- 
partnership residing  in  Chicago,  in  the 
state  of  Illinois;  that  I  have  held  no 
correspondence  with  plaintiffs  since 
the  filing  of  defendant's  amended  an- 
swer, and  I  believe  they  can  have  no 
knowledge  of  the  facts  stated  therein, 
nor  of  the  truth  of  said  facts;  that 
since  the  commencing  this  action  I 
have  had  sole  charge  of  the  same,  and 
my  knowledge  of  the  facts  and  the 
truth  of  the  facts  stated  in  said  an- 
swer is  better  than  any  knowledge 
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thereof  that  plaintiffs  ceuld  have ;  that 
I  know  the  contents  of  the  foregoing 
reply,  and  the  facts  stated  therein  are 
true  as  I  believe."  By  statute  (Code, 
§  2673),  "if  the  statements  of  a  plead- 
ing are  known  to  any  other  person 
than  the  party,  such  person  may  make 
the  affidavit  whi<^  shall  contain  aver- 
ments showing  affiant  competent  to 
make  the  same."  It  was  held  that  the 
verification  was  anfficient,  since  plain- 
tiffs had  not  ssflcient  knowledge  to 
form  a  belief,  aaid  the  affiant  stated 
this  to  be  true  as  he  believes,  which 
is  sufficient  in  the  absence  of  a  statute 
providing  otherwise. 

In  Thomas  v.  Kean  (1917)  —  Tex. 
Civ.  App.  — ,  190  S.  W.  847,  the  veri- 
fication of  the  answer  by  one  of  the 
defendant's  attorneys  read  as  follows : 
'•[Affiant],  one  of  the  attorneys  for 
defendant  herein,  deposes  and  says 
that  the  things  set  forth  in  the  fore- 
going answer  are  true  and  correct  to 
the  best  of  his  knowledge,  formed  up- 
on information  furnished  by  his  cli- 
ent." The-  statute  (Act  33  Leg.  chap. 
217  [Vernon's  Sayles's  Anno.  Civ.  Stat. 
1914,  arts.  1827,  1829,  1829a,  1829b]) 
required  that  the  affiant  must  state 
the  pleadings  are  true,  or  that  he  ''be- . 
lieves"  them  true.  The  affidavit  was 
held  defective,  since  it  should  be  pos- 
itive to  the  truth  of  the  statements 
made  in  the  answer,  or  it  must  show 
that  the  affiant  believes  them  to  be 
true. 

In  American  Audit  Co.  v.  Industrial 
Federation  (1908)  84  App.  Div.  804, 
82  N.  Y.  Supp.  642,  in  which  the  an- 
swer was  verified  by  the  signed  afflda-  i 
vit  of  the  attorney  for  the  defendant 
as  follows:  '^ [Affiant],  being  duly 
sworn,  says  that  he  is  the  attorney  for 
the  above-named  defendant;  that  he 
has  read  the  foregoing  answer;  that 
the  same  is  true  to  the  knowledge  of 
the  deponent,  except  as  to  those  mat* 
ters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true, 
and  that  the  reason  why  this  veriilca* 
tion  is  not  made  by  the  defendant  is 
that  the  said  defendant  is  a  foreign 
corporation.'^  Among  other  things  it 
was  claimed  that  the  affidavit  was  de- 
fective in  that  the  attorney  did  not 


set  forth  the  grounds  of  his  belief,  but 
it  was  held  that  the  verification  was  in 
proper  form,  the  court  sajring:  "It  is 
claimed  that  the  verification  is  defec- 
tive in  that  the  attorney  did  not  set 
forth  the  grounds  of  his  belief,  but 
the  allegations  of  the  answer  are  not 
on  information  and  belief.  On  the 
contrary,  the  defendant  denies  any 
knowledge  or  information  sufficient  to 
form  a  belief.  It  is  difficult  to  see, 
where  one  has  no  knowledge  or  in- 
formation whatever  on  a  subject,  how 
he  can  state  the  grounds  of  his  belief. 
T^e  answer  is  in  proper  form  to  raise 
an  issue.  The  verification  is  in  prop- 
er form,  and  is  verified  by  a  proper 
person." 

The  requirement  of  the  Code  that, 
where  the  verification  is  by  a  person 
other  than  the  party,  ''he  must  set 
forth  in  the  affidavit  the  grounds  of  his 
belief  as  to  all  matters  not  stated  upon 
his  knowledge,"  was  held  in  Davidson 
V.  Penn-Virginia  Coal  &  Coke  Co. 
(1919)  109  Misc.  180,  178  N.  Y.  Supp. 
2€i5,  to  be  sufficiently  complied  with 
in  case  of  verification  of  an  answer  by 
the  vice  president  of  a  foreign  corpora- 
tion by  the  statement  that  the  sources 
of  deponent's  information  and  the 
grounds  of  his  belief  as  to  all  matters 
net  stated  on  his  knowledge  are  the 
books  and  records  of  said  corporation. 
The  court  said  that,  taking  these 
words  in  a  reasonably  broad  sense,  it 
wsi&  fair  to  infer  that  the  books  and 
records  contained  information  relative 
to  the  matters  in  question  in  the 
answer,  and  that  there  was  a  sufficient 
presumption  of  the  truth  of  such 
sources  of  information  to  warrant  the 
court  in  treating  the  affidavit  as  a  suf- 
ficient compliance  with  the  require- 
ments of  the  Code. 

Compare  Johnson  v.  Case  (1916)  97 
Misc.  247,  162  N.  Y.  Supp.  841,  affirmed 
without  opinion  in  (1917)  179  App. 
Div.  948,  165  N.  Y.  Supp.  1093,  where- 
in it  was  held  that,  when  the  treas- 
urer of  an  unincorporated  association 
verifies  a  pleading  as  provided  by  stat- 
ute, he  does  so  as  to  the  plaintiff  him- 
self, and  thus  it  is  not  the  case  of  an 
agent  or  attorney  verifying,  and  his 
verification,  therefore,  is  not  rendered 
defective  because  the  affidavit  fails  to 
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state  the  sources  of  his  information 
and  the  grounds  of  his  belief,  as  re- 
quired by  statute  (Code,  §  626). 

(h)   Minority  rule. 

However,  it  has  been  held  in  Wis- 
consin that  it  is  not  necessary  to  al- 
lege specifically  in  the  affidavit  of  veri- 
fication the  source  of  information  or 
grounds  of  belief.  Taylor  v.  Robin- 
son (1870)  26  Wis,  545;  Roosevelt  v. 
Ulmer  (1898)  98  Wis.  356,  74  N.  W. 
124. 

Thus  in  Taylor  v.  Robinson  (Wis.) 
supra,  an  action  to  recover  the  balance 
due  on  a  bill  of  goods  and  mer- 
chandise, the  allegations  in  the  com- 
plaint were  positive  and  direct,  but  the 
verification  was  made  by  the  attorney, 
who  stated  that  he  believed  each  and 
every  allegation  to  be  true,  stating 
fully  his  grounds  of  belief  on  the  sub- 
ject and  the  reasons  why  the  complaint 
was  not  verified  by  one  of  the  plain- 
tiffs. It  was  contended  that  because 
the  allegations  in  the  complaint  were 
absolute  and  unqualified,  the  verifica- 
tion should  have  stated  that  the  same 
were  true  to  the  knowledge  of  the  at- 
torney* It  was  held  that  the  verifica- 
tion was  sufficient,  since,  when  a 
pleading  is  verified  by  the  agent  or 
attorney  upon  information  or  belief, 
the  form  of  the  averments  is  not  mate- 
rial,  because  the  conscience  of  tiie 
person  making  the  affidavit  may  be  as 
iirmly  bound,  and  perjury  as  well  as- 
signed, when  the  averments  are  direct 
and  positive,  as.  when  they  are  made 
on  information  and  belief.  If  he 
makes  the  affidavit  without  having 
reasonable  grounds  for  believing,  and 
without  believing,  that  all  the  mate- 
rial facts  and  allegations  are  true,  in 
whichever  form  they  may  be  stated,  he 
is  forsworn,  and  upon  proper  proof 
may  be  convicted  of  perjury. 

In  Roosevelt  v.  Ulmer  (1898)  98 
Wis.  356,  74  N.  W.  124,  an  action  to 
recover  instalments  due  on  the  lease 
of  certain  real  estate,  the  plaintiff  be- 
ing a  nonresident,  the  complaint  was 
verified  by  his  agent  and  attorney,  the 
principal  allegations  in  the  complaint 
being  made  on  knowledge.  The  veri- 
fication showed  that  the  affiant  had 
acted  as  agent  for  the  plaintiff  in  col- 
lecting rents  from  the  defendants  for 


several  years,  and  as  to  the  allegations 
in  the  complaint  made  upon  informa- 
tion and  belief  the  affiant  stated  in 
effect  that  the  grounds  of  his  belief 
were  founded  on  and  derived  from 
such  transactions.  It  was  held  that 
the  verification  was  sufficient,  since 
the  affiant's  agency  would  necessarily 
place  him  in  possession  of  the  mate- 
rial facts,  and  the  grounds  of  his  be- 
lief are  shown  to  have  been  founded 
upon  and  derived  from  transactions 
wherein  he  was  the  plaintiff's  agent. 

e.  Action  on  written  instrument  for  pay* 
ment  of  money, 

1,  In  general. 

It  is  generally  provided  by  statute 
that  an  agent  or  attorney,  having  in 
his  possession  a  written  instrument 
for  the  payment  of  money  only  on 
which  the  action  or  defense  is  found- 
ed, may  verify  the  pleadings.  See 
Gibson  v.  Shorb  (1898)  7  KaiL  App. 
732,  52  Pac.  579;  Smith  v.  MuUiken 
(1858)  2  Minn.  319,  Gil.  273;  Abbott 
V.  Campbell  (1903)  69  Neb.  371,  95  N. 
W.  591 ;  Boykins  Buggy  Co.  v.  Lightsey 
(1915)  102  S.  C.  283,  86  S.  E.  639. 

In  Boykins  Buggy  Co.  v.  Lightsey 
(S.  C.)  supra,  an  action  on  a  check  and 
three  sealed  notes,  the  complaint  was 
verified  by  the  plaintiffs  attorney,  who 
stated  in  the  verification,  in  substance, 
that  the  facts  were  true  of  his  own 
knowledge,  so  far  as  knowledge  of 
them  could  be  derived  from  the  in- 
struments sued  on,  and  that  the  al- 
legations in  each  cause  of  action  were 
based  on  information  derived  from 
correspondence  with  the  plaintiff  and 
the  instruments  sued  on,  which  were 
in  his  possession,  and  that  he  made  the 
verification  as  attorney  for  the  plain- 
tiff. The  objection  to  the  verification 
was  that  it  failed  to  show  why  it  was 
not  made  by  the  plaintiff.  The  stat- 
ute (Code  Civ.  Proc.  §  207)  provided 
that  the  verification  might  be  made  by 
the  attorney,  if  the  action  were  found- 
ed on  a  written  instrument  for  the 
payment  of  money  only,  and  if  that 
instrument  were  in  the  possession  of 
the  attorney.  The  statute  also  provid- 
ed that,  when  verification  shall  be 
made  by  the  attorney,  he  shall  set 
forth  in  his  affidavit  his  knowledge  or 
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the  grounds  of  his  beKef  on  the  sa\h 
ject^  which  was  done»  and  the  reason 
why  it  was  not  made  by  the  party.  It 
was  held  that  the  complaint  was  suffi- 
ciently verified. 

In  Abbott  V.  Campbell  (1903)  69 
Neh.  371,  95  N.  W.  591,  the  petition 
was  verified  by  an  attorney,  who  stat- 
ed, among  other  things,  that  the  action 
was  founded  ''upon  a  contract  for  the 
payment  of  money  only,  and  such  in- 
strument is  in  my  possession."  It  was 
held  that  the  verification  was  not  ren- 
dered defective  by  its  failure  to  state 
expressly  that  the  instrument  sued  on 
was  written,  and  that  the  verification 
was  not  subject  to  the  objection  that 
it  did  not  state  that  the  action  was 
founded  upon  a  ''written  instrument 
for  the  payment  of  money  only,"  as 
required  by  statute.  (Code,  §  120), 
since  the  verification  of  a  pleading 
need  not  be  in  the  exact  words  of  the 
statute,  it  being  sufficient  if  the  sub- 
stance of  the  statutory  requirements 
be  fairlv  set  forth. 

In  Smith  v.  Milliken  (1858)  2  Minn. 
319,  Gil.  273,  an  action  on  a  foreign 
judgment,  the  complaint  was  verified 
by  the  attorney  for  the  plaintiff  under 
a  statute  (March  1,  1856,  Sess.  Laws 
1856,  p.  687)  which  provided  that 
"when  the  action  pr.defense  is  founded 
upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  in- 
strument is  in  the  possession  of  the 
agent  or  attorney,"  the  pleading  may 
be  verified  by  such  agent  or  attorney. 
The  verification  was  held  to  be  in- 
sufiicienty  because  the  words  "written 
instrument  for  the  payment  of  money 
only,"  in  the  statute,  referred  to  and 
comprehended  bills  of  exchange,  notes^ 
bonds,  contracts,  or  any  instrument, 
the  creature  of  contacting  parties, 
containing  stipulations  for  the  pay- 
ment of  money  only,  but  did  not  in- 
elude  a  judgment. 

In  Gibson  v.  3horb  (1898)  7  Kan. 
App.  732,  52  Pac.  579,  an  action  for 
an  amount  due  on  a  promissory  note, 
the  answer  of  one  of  the  defendants 
was  verified  by  an  affidavit  reading  as 
follows:  ''[Affiant]  .  .  .  says  that 
he  is  attorney  for  the  defendant,  Perry 
A.  Gibson ;  Uiat  said  Perry  A.  Gibson 
is  a  nonresident  of  the  state,  and  is 


at  this  time  absent  thei'efrom;  that 
affiant  has  read  the  allegations  of  the 
foregoing  answer,  and  that  the  allega- 
tions therein  contained  are  true,  as 
affiant  is  informed  and  verily  be- 
lieves." A  section  (108)  of  the  stat- 
ute provided  that  certain  allegations 
shall  be  taken  as  true  unless  the  de» 
nial  of  the  same  be  verified  by  the 
affidavit  of  the  party,  his  agent,  or  at- 
torney. Section  111  provided  that  if 
the  affidavit  states  that  such  party, 
agent,  or  attorney  believes  the  facts 
stated  in  the  pleading  to  be  true,  it 
shall  be  sufficient.  Section  114  pro- 
vided four  different  grounds  on  which 
the  affidavit  might  be  made  by  the 
agent  or  attorney,  and  the  affidavit  of 
the  agent  or  attorney  must  set  forth 
the  reason  why  it  is  not  made  by  the 
party:  First,  "when  the  facts  are 
within  the  personal  knowledge  of  the 
agent  or  attorney."  Second,  "when  the 
plaintiff  is  an  infant,  or  of  unsound 
mind,  or  imprisoned."  Third,  "when 
the  pleading  to  be  verified  is  founded 
upon  a  written  instrument  for  the 
pasrment  of  money  only,  and  such  in- 
strument is  in  the  possession  of  the 
agent  or  attorney."  Fourth,  "when 
the  party  is  not  a  resident  of  or  is 
absent  from  the  county."  It  was  held 
that  the  complaint  was  sufficiently 
verified,  since  each  reason  was  clearly 
sufficient  within  itself,  and  entirely 
independent  of  the  other  reasons. 

But  it  has  also  been  held  that,  in 
view  of  other  statutory  provisions  re- 
quiring one  who  verifies  for  another 
to  state  the  sources  of  his  knowledge 
and  the  grounds  of  his  information  or 
belief,  these  allegations  must  be  made 
in  addition  to  alleging  possession  of 
the  instrument.  In  Marshall  Field 
Co.  V.  Oren  Ruffcorn  Co.  (1902)  117 
Iowa,  159^  90  N.  W.  618,  an  action 
seeking  recovery  on  three  promissory 
notes,  wherein  it  was  said  that  where 
the  officer  of  a  corporation  verifies 
a  pleading  under  his  statutory  author- 
ity to  do  80  (Code,  §  8581)  it  is  prob- 
able that  the  officer  should  show 
knowledge  of  the  facts  in  order  for 
him  to  verify  an  answer  denying  the 
signature  of  the  notes. 

In  Bray  Clothing  Co.  v.  Shealy 
(1898)  53  S.  C.  12,  80  S.  E.  620,  it  was 
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held  that  ftn  account  verified  by  the 
maker,  an  olSicer  of  a  corporation,  is 
not  a  written  instrument  for  the  pay- 
ment of  money  only,  since  the  affiant 
could  not  say  that  the  items  as  they 
appeared  in  the  account  were  correct* 
In  Kerns  v.  Roberts  (1861)  2  Ohio 
Dec.  Reprint,  537,  an  action  on  a  prom- 
issory note,  verification  of  the  petition 
by  the  signed  affidavit  of  the  plain- 
tiff's attorney  read  as  follows:  "[Affi- 
ant], being  duly  sworn,  says  that  he 
is  the  attorney  for  the  plaintiff  in 
the  above  action,  and  that  the  note 
and  mortgage  upon  which  this  action 
is  brought  are  now  in  his  possession, 
and  that  the  facts  stated  in  the  al- 
legations in  the  foregoing  petition  are 
true,  as  affiant  believes."  The  statute 
contained  the  following  provisions: 
"Every  pleading  of  fact  must  be  veri- 
fied by  the  affidavit  of  the  party,  his 
agent,  or  attorney;  when  the  affidavit 
is  made  by  the  agent  or  attorney,  it 
must  set  forth  the  reason  why  it  is  not 
made  by  the  party  himself.  It  can  be 
made  by  the  agent  or  attorney  only 
(1)  when  the  facts  are  within  the  per- 
sonal knowledge  of  the  agent  or 
attorney;  (2)  when  the  plaintiff  is  an 
infant,  or  of  unsound  mind,  or  impris- 
oned; (3)  when  the  pleading  to  be 
verified  is  founded  upon  a  written 
instrument  for  the  payment  of  money 
only,  and  such  instrument  is  in  the 
possession  of  the  agent  or  attorney; 
(4)  when  the  party  is  not  a  resident  of 
or  is  absent  from  the  county.''  It  was 
urged  that  the  mortgage  on  which  the 
action  was  founded  was  a  written  in- 
strument for  the  payment  of  money 
only.  It  was  held  that  the  affidavit 
was  insufficient,  since  the  mortgage 
itself  was  in  the  usual  form  to  secure 
a  promissory  note,  and  while  the  note 
was  an  "instrument  for  the  payment  of 
money  only,"  the  mortgage  was  a 
pledge  only  and  contained  no  promise 
to  pay. 


2.  Rule  in  New  Tovic, 


I 


In  New  York,  the  decisions,  with  the 
exception  of  two  early  cases,  support 
the  general  rule  that  an  agent  or  at- 
torney having  in  his  possession  a 
written  instrument  for  the  payment  of 
money  only,  on  which  an  action  or  de- 
fense is  founded,  may  verify  the  plead- 


in  <?s.  Clark's  Cove  Fertilizer  Co.  ▼• 
Stever  (1899)  29  Misc.  571,  62  N.  Y. 
Supp.  249;  Hyde  v.  Salg  (1882)  27 
Hun,  369;  Kirkland  v.  Aiken  (1870) 
66  Barb.  211;  Smith  v.  Rosenthal! 
(1855)  11  How.  Pr.  442;  Mason  v. 
Brown  (1852)  6  How.  Pr.  481;  Syra- 
cuse Moulding  Co.  v.  Squires  (1890) 
19  N.  Y.  Civ.  Proc.  Rep.  241. 

In  Clark's  Cove  Fertilizer  Co.  v. 
Stever,  supra,  it  was  held  that  a  state- 
ment contained  in  the  affidavit  of 
plaintiff's  attorney  that  he  had  the 
contract  on  which  the  action  was 
brought  for  the  recovery  of  money 
only  was  sufficient  to  bring  the  com- 
plaint within  the  provision  of  the  stat- 
ute (Code,  §  925,  subd.  3),  which  au- 
thorized the  agent  or  attorney  for 
the  plaintiff  to  verify  a  complaint, 
"where  the  action  is  founded  upon  a 
written  instrument  for  the  payment  of 
money  only,  which  is  in  the  possession 
of  the  agent  or  attorney." 

In  Mason  v.  Brown  (1852)  6  How. 
Pr.  481,  an  action  on  a  promissory 
note,  the  affidavit  of  verification  sub» 
joined  to  plaintiff's  reply  was  as  fol- 
lows: "The  reply  is  true  of  the  de- 
fendant's own  knowledge,  except  as  to 
matters  stated  upon  information  and 
belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true;  that  the  ground  of 
his  belief  is  information  derived  from 
.  .  .  the  payee  of  the  note  men- 
tioned in  the  complaint,  and  which  he 
believes  to  be  true ;  that  the  action  is 
founded  upon  a  written  instrument, 
which  is  in  the  possession  of  the  at- 
torney ;  that  the  reason  why  the  affida- 
vit was  not  made  by  the  plaintiff  ^  as 
that  he  resided  at  Nashua  in  the  state 
of  New  Hampshire,  and  was  not  pres- 
ent to  make  it."  By  statute  (Code, 
§  157)  the  affidavit  of  the  attorney  was 
allowable,  when  the  action  or  defense 
was  founded  on  a  written  instrument 
and  when  all  the  material  allegations 
of  the  pleading  were  within  his 
knowledge.  It  was  held  that  the  veri- 
fication was  sufficient,  as  the  attorney 
showed  his  right  to  make  affidavit  un* 
der  the  first  provision,  and  in  such 
case  it  is  unnecessary  to  bring  him- 
self within  the  latter. 

In  Smith  V.  Rosenthall  (1856)  11 
How.  Pr.  442,  an  action  on  a  promis* 
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soiy  note,  the  affidavit  verify^incr  the 
compiaint  was  by  one  of  the  attemeys 
of  the  plaintiff,  who  stated,  in  addition 
to  what  was  required  in  an  affidavit  of 
verification  by  a  party,  that  he  had  in 
his  possession  the  promissory  note  on 
which  the  action  was  brought.  It  was 
contended  that  the  affidavit  was  de^ 
fective  in  omitting  to  state  the 
grounds  of  belief  of  the  attorney;  that 
the  complaint  was  true;  and  the  rea- 
son why  it  was  not  made  by  the  party. 
It  was  held  that  the  affidavit  of  ver- 
ification was  sufficient  under  the  sec- 
ond clause  of  the'  statute  (Code,  § 
157),  since,  when  the  action  or  de- 
fense is  on  a  written  instrument  for 
the  payment  of  money  only,  and  the 
pleading  is  on  information  or  belief, 
the  affidavit  is  good,  if  it  is  stated  by 
the  agent  or  attorney  that  the  instru- 
ment is  in  his  possession,  and  that  this 
sufficiently  showed  the  ground  of  his 
belief  and  the  reason  why  the  party 
did  not  make  the  affidavit  as  provided 
under  the  third  clause  of  the  statute. 

In  Hyde  v.  Salg  (1882)  27  Hun,  869, 
the  verification  of  the  complaint  by 
one  of  the  plaintiff's  attorneys  was  as 
follows :  "  [Affiant] ,  being  duly  sworn, 
says  that  he  is  one  of  the  attorneys 
for  the  plaintiffs  in  the  above-entitled 
action,  and  that  the  within  complaint 
is  true  to  his  knowledge,  except  as 
to  those  matters  therein  stated  to  be 
alleged  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to 
be  true.  That  said  action  is  founded 
upon  a  written  instrument  for  the 
payment  of  money  only,  now  in  depon- 
ent's possession  for  collection,  which 
said  instrument  is  the  source  of -de- 
ponent's information  and  belief."  It 
was  held  that  if  the  affidavit  had  used 
^as  the  grounds  of  his  belief,"  instead 
of  "the  source  of  deponent's  informal 
tion  and  belief,"  it  would  have  been 
in  the  exact  language  of  the  statute 
(Code  Civ.  Proc.  §  526),  and  that  the 
verification  was  in  substantial  com- 
pliance with  that  section  in  that  re- 
gard. 

In  Kirkland  v.  Aiken  (1870)  66 
Barb.  211,  an  action  on  a  promissory 
note,  the  complaint  was  verified  by 
the  agent  of  the  plaintiffs,  having 
in  his  possession  the  note  on  which 


the  action  was  brought,  according 
to  the  provisions  of  §  167  of  the 
Code.  The  defendants  in  their  an- 
swer alleged  that  the  note  was  given 
on  the  purchase  by  the  defendant  of 
certain  goods  of  the  plaintiffs,  and 
set  up  by  way  of  defense  a  warranty 
of  quality  of  the  goods,  and  a  breach 
thereof,  claiming  damages  therefor. 
The  plaintiffs'  attorney  served  a  reply 
to  the  counterclaim,  also  verified  by 
the  agent  by  an  affidavit  in  which  he 
Stated  that  he  was  the  agent  of  the 
plaintiffs  for  the  purpose  of  collecting 
the  demand  set  forth  in  the  com- 
plaint; that  the  action  was  founded  on 
a  written  instnimentr  for  the  payment 
of  money  only;  that  such  instrament 
was  in  the  possession  of  the  deponent; 
and  also  stated  the  grounds  of  his  be- 
lief as  to  the  truth  of  the  allegations 
of  the  reply,  and  the  reasons  why  the 
verification  was  not  made  by  the 
plaintiffs.  The  defendants'  attorney 
returned  the  reply  on  the  ground, 
amongst  others,  that  it  was  not  prop- 
erly verified.  The  verification  was 
held  sufficient,  the  court  saying:  'In 
this  case  the  action  'is  founded  on 
a  written  instrument  fbr  the  payment 
of  money  only,  and  such  instrument  is 
in  the  possession  of  the  agent/  What- 
ever plausibility  there  may  be  in  the 
argument  l^at  the  possession  of  the 
written  instrument  does  not,  in  a  case 
like  the  present,  help  the  agent  to  any 
knowledge  or  information  concerning 
the  truth  of  the  matters  alleged  in  the 
reply,  yet  reasons  might  be  suggest- 
ed why  the  legislature  should  have 
intentionally  provided  that  the  agent, 
who  is  competent  to  verify  the  com- 
plaint for  this  reason,  should  also  be 
permitted  to  verify  the  reply,  and  be 
enabled  to  bring  the  action  to  a  speedy 
issue.  At  all  events,  the  alleged  ab- 
surdity is  not  so  manifest  as  to  re- 
quire us  to  put  a  construction  upon 
this  provision  of  the  Code  which  is  not 
in  accordance  with  its  clear  and  ex- 
plicit language.  The  order  appealed 
from  is  affirmed." 

However,  the  view  that,  in  addition 
to  the  allegations  as  to  the  written  in- 
strument, the  attorney  must  also  state 
knowledge  or  grounds  of  belief,  is  sup- 
ported by  two  early  cases  in   New 
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York:  Matthews  v.  Smith  (1886)  9 
N.  Y.  Civ.  Proc.  Rep.  165 ;  Treadwell  v. 
Fassett  (1854)  10  How  Pr.  184.  See 
also  Gamble  v.  Beattie  U849)  4  How. 
Pr.  41. 

In  McConnell  v.  Fried  (1919)  176 
N.  Y.  Supp.  521,  where  the  answer  in 
an  action  on  notes  alleged  ''upon  in- 
formation and  belief"  that  the  notes 
were  obtained  from  the  defendant  by 
plaintiff  by  duress  and  fraud,  the  veri- 
fication by  the  defendant's  attorney 
which  was  held  sufficient  contained 
the  statement  that  the  reason  the  veri- 
fication was  made  by  him  was  that  the 
defendant  was  absent  from  the  city 
and  county  of  New  York,  and  that  the 
sources  of  deponent's  information 
were  personal  interviews  had  with  the 
defendant. 

3.  Rule  in  North  Carolina, 

In  Griffin  v.  Asheville  Light  Co. 
(1892)  111  N,  C.  434,  16  S.  E.  423, 
an  action  on  a  promissory  note,  the 
complaint  was  verified  by  counsel  for 
the  plaintiffs,  who  stated  with  respect 
to  his  right  to  verify  that  plaintiffs 
were  nonresidents  of  the  state,  ''and 
there  is  not  now  time  for  this  com- 
plaint to  be  forwarded  to  them  for 
verification  and  be  returned  in  time 
to  be  filed  within  the  first  three  days 
of  this  term,  and  for  the  further  irea- 
son  that  this  action  is  founded  upon 
a  written  instrument  for  the  payment 
of  money  only,  which  is  in  affiant's 
possession;  that  afiiant  has  read  the 
foregoing  complaint  and  knows  the 
contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  it 
be  as  to  matters  therein  stated  on  in- 
formation and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true." 
The  statute  (Code,  §  258)  provided 
that,  whenever  the  party  was  a  non- 
resident of  the  county,  the  pleading 
might  be  verified  by  an  agent  or  at- 
torney in  two  cases:  First,  when  the 
action  was  on  written  instrument  for 
the  payment  of  money  only,  and  the 
instrument  was  in  possession  of  the 
agent  or  attorney;  second,  when  all 
the  material  allegations  of  the  plead** 
ings  were  within  the  personal  knowl- 
edge of  the  agent  or  attorney.  It  was 
held  that  the  verification  was  suffi- 


cient, since  the  allegation  of  the  pos* 
session  of  the  note  sued  on  was  an 
allegation  of  the  '^knowledge  or 
ground  of  belief"  of  the  matters  in  the 
complaint,  material  to  be  shown  by 
plaintiff.  In  Johnson  v.  Maxwell 
(1882)  87  N.  C.  18,  an  action  to  re- 
cover the  amount  due  on  several 
promissory  notes,  the  plaintiff's  agent 
and  attorney  made  the  signed  affidavit 
to  the  replication,  which  was  similar 
to  that  annexed  to  the  complaint  and 
was  as  follows:  "[Affiant]  makes 
oath  that  the  plaintiffs  are  all  nonresi- 
dents; that  he  is  Tioth  agent  and  at- 
torney for  them  in  this  county  and 
state;  that  the  claims  sued  on  are 
all  in  writing  and  in  his  possession 
for  collection;  l^at  most  of  the  facts 
involved  are  in  his  personal  knowl- 
edge, or  derived  from  correspondence 
with  the  plaintiffs,  and  from  frequent 
interviews  for  them  with  defendant, 
.  .  .  and  that  the  same  are  true 
except  those  stated  on  information 
and  belief,  and  as  to  those  he  believes 
them  true."  It  was  held  that  the 
affidavit  was  in  substantial  compliance 
with  the  statute,  and  fulfilled  the  con- 
ditions prescribed  when  the  verifying 
oath  is  made  by  the  agent  or  attorney. 

4,  Rule  in  Winconsin, 

In  Wisconsin,  the  majority  of  cases 
hold  that,  in  view  of  the  other  statu- 
tory provisions  requiring  one  who 
verifies  for  another  to  state  the 
sources  of  his  knowledge  and  grounds 
of  his  belief,  these  allegations  must  be 
made  in  an  afiidavit  verifying  a  plead- 
ing, in  addition  to  alleging  possession 
of  the  instrument.  Hecht  v.  Chase 
(1914)  158  Wis.  842,  149  N.  W.  29; 
Closson  V.  Chase  (1914)  158  Wis.  846, 
149  N.  W.  26;  Crane  v.  Wiley  (1861) 
14  Wis.  658;  Gillet  v.  Houghton 
(1858)  8  Wis.  811. 

In  Hecht  v.  Chase,  supra,  a  suit  on 
two  promissory  notes,  the  complaint 
was  verified  by  the  signed  affidavit  of 
the  plaintiff's  attorney  in  part  as  fol* 
lows:  "[Affiant],  being  first  duly 
sworn  on  oath,  says  that  he  is  the  at- 
torney for  the  above-named  plaintiff 
in  said  action;  that  he  has  read  the 
foregoing  complaint  and  knows  the 
contents  thereof,  and  that  the  same 
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is  true  to  his  own  knowledfire,  except 
as  to  those  matters  therein  stated 
upon  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be 
true.  And  deponeit  further  says 
that  the  said  action  is  founded  on  two, 
certain  written  instruments  for  the 
payment  of  money  only,  and  that  said 
written  instruments  are  now  in  his 
possession  as  such  attorney,  and  that 
the  reason  why  this  affidavit  is  not 
made  by  the  plaintiff  is  that  the  said 
plaintiff  resides  at  Logansport,  in  the 
state  of  Indiana,  and  is  not  now  with- 
in the  county  in  which  deponent  re- 
sides/' It  was  held  that  the  verifica- 
tion was  fatally  defective,  since,  to 
support  it,  it  would  be  necessary  to 
hold  that  it  would  be  a  sufficient  state- 
ment of  the  affiant's  '^knowledge  and 
belier*  to  state  that  the  written  in- 
strument was  in  the  affiant's  pos- 
session. 

In  Crane  v.  Wiley  (1861)  14  Wis. 
6S8,  an  action  on  a  promissory  note,  all 
the  allegations  of  the  complaint  were 
positive,  none  being  stated  on  infor- 
mation and  belief.  The  verification 
by  plaintiff's  attorney  was  as  follows : 
"[Affiant],  being  duly  sworn,  says  he 
is  one  of  the  attorneys  of  the  plaintiff 
in  this  action;  that  the  foregoing 
amended  complaint  is  true  of  his  own 
knowledge,  except  as  to  matters  there- 
in stated  on  information  and  belief, 
and  as  to  those  matters  he  believes  it 
to  be  true;  that  the  note  referred  to 
in  said  complaint  is  now  in  his  pos- 
session, as  one  of  the  attorneys  for  the 
plaintiff,  which  is  the  ground  of  his 
belief.  And  deponent  further  says 
that  the  plaintiff  in  this  action  does 
not  verify  the  said  complaint  for  the 
reason  that  he  does  not  reside  in,  and 
is  now  absent  from  the  county  .  .  . 
where  his  attorney  resides."  The 
statute  provided  that  when  the  plead- 
ing is  verified  by  another  person,  he 
shall  set  forth  in  the  affidavit  his 
knowledge  or  the  grounds  of  his  be- 
lief. It  was  held  that  while  the  at- 
torney was  authorized  to  verify  the 
complaint,  the  vmfication  was  de- 
fective in  not  stating  what  knowledge 
the  attorney  had  on  the  subject. 

In  Gillet  v.  Houghton  (1858)  8 
Wis.  311,  it  was  held  that  the  verifi- 


cation by  an  attorney  of  the  complaint 
in  an  action  upon  a  promissory  note 
was  sufficient,  where  the  attorney  not 
only  alleged  that  the  claim  was  found- 
ed on  an  instrument  in  writing  for  the 
payment  of  money  only,  and  that  the 
same  was  in  his  possession,  but  that 
his  belief  of  the  facts  set  forth  was 
founded  upon  his  possession  of  such 
instrument  and  the  signature  of  the 
defendant  thereto  with  which  he  was 
acquainted. 

In  Closson  v.  Chase  (1914)  158  Wis. 
846,  149  N.  W.  26,  an  action  on  sev- 
eral promissory  notes,  a  dishonorable 
check,  and  an  account,  the  signed  ver- 
ification by  the  plaintiff's  attorney 
was  in  the  following  words:  "[Affi- 
ant], being  first  duly  sworn,  on  oath 
says  that  he  is  the  attorney  for  the 
above-entitled  plaintiff,  and  makes 
this  verification  for  and  in  his  behalf 
and  was  authorised  so  to  do;  that  he 
has  read  the  foregoing  complaint  and 
knows  the  contents  thereof  and  that 
the  same  is  true;  that  the  reason  this 
verification  is  not  made  by  the  plain- 
tiff is:  (1)  For  the  reason  the  notes 
described  in  the  foregoing  complaint, 
the  check,  and  account,  are  for  the 
payment  of  money  only,  and  the  said 
notes,  check,  and  account,  correspond- 
ence between  defendant  and  payees  In 
said  notes,  are  all  in  affiant's  posses- 
sion, and  form  the  grounds  of  affiant's 
belief  as  to  the  allegations  set  forth 
in  said  complaint.  (2)  That  the  said 
plaintiff  is  a  nonresident  of  the  state." 
It  was  held  that  the  affidavit  was  a 
substantial  compliance  with  the  stat- 
ute, though  the  attorney  used  the 
words,  "is  true,"  instead  of  "believes 
to  be  true." 

However,  in  Market  Nat.  Bank  v. 
Hogan  (1867)  21  Wis.  318,  an  action 
on  two  promissory  notes,  the  verifica- 
tion of  the  complaint  was  by  one  of 
the  plaintifTs  attorneys  and  stated 
that  the  complaint  was  true  to  affiant's 
own  knowledge,  except  as  to  those  mat- 
ters which  were  therein  stated  on  in- 
formation and  belief,  and  as  to  those 
matters  he  believed  it  to  be  true ;  and 
that  ^the  reason  why  this  verification 
is  not  made  by  the  plaintiff  is,  as  well 
that  said  plaintiff  is  a  corporation  and 
nonresident    .    •    •    in  said  state,  as 
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that  this  action  is  founded  upon  writ- 
ten instruments  for  the  payment  of 
money  only,  and  that  such  instruments 
are  in  the  possession  of  deponent;  and 
that  his  knowledge  is  derived  from 
said  instruments,  and  from  the  admis- 
sion of  the  agent  of  the  plaintiff  to 
deponent  in  regard  thereto;  and  that 
the  grounds  of  his  belief  are  the  pos- 
session of  said  instruments  and  the 
aforesaid  admissions."  The  statute 
(Rev.  Stat.  chap.  125,  §  19)  provided 
that  the  attorney  might  verify,  if  the 
action  or  defense  were  founded  on  a 
written  instrument  for  the  payment  of 
money  only;  or  if  all  the  material  alle- 
gations of  the  pleadings  were  within 
his  personal  knowledge.  A  subse- 
quent provision  was  to  the  effect  that, 
when  a  corporation  is  a  party,  verifi- 
cation may  be  made  by  an  officer 
thereof.  It  was  held  that  the  verifi- 
cation was  sufficient. 

fl.  Absence  of  party  from  county. 

It  is  provided  by  statute  in  many 
jurisdictions  that  a  pleading  may  be 
verified  by  the  agent  or  attorney  if 
the  party  is  absent  from  the  coun- 
ty in  which  the  attorney  resides,  but 
that  fact  must  be  stated  positively 
in  the  affidavit.  Stephens  v.  Parrish 
(1890)  88  Cal.  561,  23  Pac.  797;  Bur- 
gess V.  Jacobs  (1854)  14  B.  Mon. 
(Ky.)  517;  Northern  Lake  Ice  Co.  v. 
Orr  (1898)  102  Ky.  586,  44  S.  W.  216; 
Treen  Motors  Corp.  v.  Van  Pelt  (1919) 
106  Misc.  357,  174  N.  Y.  Supp.  500; 
Neuberger  v.  Webb  (1881)  24  Hun 
(N.  Y.)  347;  Roscoe  v.  Maison  (1852) 
7  How.  Pr.  (N.  Y.)  121;  Lyons  v.  Mu- 
rat  (1877)  54  How.  Pr.  (N.  Y.)  23; 
Pardi  v.  Conde  (1899)  27  Misc.  496,  58 
N.  Y.  Supp.  410,  reversing  (1899)  26 
Misc.  202,  29  N.  Y.  Civ.  Proc.  Rep.  48, 
55  N.  Y.  Supp.  1004;  Levey  v.  Duff 
(1904)  90  N.  Y.  Supp.  410;  Frisk  v. 
Reigelman  (1890)  75  Wis.  499,  117 
Am.  St.  Rep.  198,  43  N.  W.  1117,  44 
N.  W.  766;  Morley  v.  Guild  (1861)  13 
Wis.  577. 

In  Northern  Lake  Ice  Co.  v.  Orr 
(1898)  102  Ky.  586,  44  S.  W.  216,  an 
action  by  a  corporation  on  an  account, 
it  appeared  that  the  plaintiff's  attor- 
ney made  the  affidavit  for  attachment, 
which    read    as    follows:     "[Affiant] 


says  that  the  plaintiff  is  a  corpora^ 
tion;  that  he  is  its  attorney;  that  the 
above  statements  are  true."  By  stat- 
ute (Civ.  Code  of  Prac.  §  196),  under 
certain  conditions,  the  agent  or  attor- 
ney of  the  plaintiff  might  make  the 
affidavit.  Another  Code  provision 
(§  550)  was  as  follows:  "Any  affida- 
vit which  this  Code  requires  or  au- 
thorizes a  party  to  make  may,  unless 
otherwise  expressed,  be  made  by  his 
agent  or  attorney,  if  he  be  absent 
from  the  county.  .  .  .  (6)  The 
affidavit  of  an  agent  or  attorney  must 
state  the  absence  from  the  county  of 
the  party  or  parties  for  whom  it  is 
made,  and  the  fact  that  the  affiant  is 
agent  or  attorney."  And  by  another 
section  (§  117)  it  was  provided  as  fol- 
lows: "Pleadings,  the  verification  of 
which  is  required  by  this  Code,  must 
be  verified  as  follows:  ...  (2) 
That  of  a  county,  or  of  a  municipal 
or  private  corporation,  must  be  veri- 
fied by  its  chief  officer  or  agent,  upon 
whom  a  summons  in  the  action  is  law- 
fully served,  or  might  be  lawfully 
served  if  it  were  a  defendant;  or,  if 
it  have  no  such  officer  nor  agent  re- 
siding in  the  county  in  which  the  ac- 
tion is  brought,  or  is  pending,  it  may 
be  verified  by  its  attorney."  It  was 
held  that  the  affidavit  was  defective, 
since  it  was  essential  that  the  agent 
or  attorney  should  state  the  absence 
from  the  county  of  the  party  for  whom 
he  was  making  the  affidavit. 

In  Lyons  v.  Murat  (18T7)  54  How. 
Pr.  (N.  Y.)  28,  the  plaintiffs  served 
alleged  replies  to  new  matter  which 
was  set  up  in  the  answers  of  the  de- 
fendants, which  replies  were  verified 
by  the  plaintiff's  attorney  on  the 
ground  that  he  coi|Id  not  find  the 
plaintiff  in  the  city,  and  that  it  was 
his  last  day  to  reply.  It  was  held  that 
the  verification  was  insufficient,  in 
that  it  did.  not  state  any  legal  reason 
why  it  was  not  made  by  the  party. 

In  Neuberger  v.  Webb  (1881)  24 
Hun  (N.  Y.)  347,  a  separate  answer 
was  verified  by  an  attorney  who  stat- 
ed that  he  resided  in  the  countv  and 
that  the  answer  was  true  of  his  own 
knowledge,  except  as  to  the  matters 
therein  stated  to  be  on  information 
and  belief,  and  that  as  to  those- mat- 
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ten  he  believed  the  same  to  be  true, 
ffiying  aa  a  reason  why  the  verifieation 
was  not  made  by  the  defendant  that 
the  latter  was  net  a  resident  of  or 
within  the  connty,  and  stating  that  the 
grounds  of  the  affiant's  belief  were 
statements  made  by  his  client  to  him. 
It  was  held  that  the  verification  was 
soffieient,  under  a  statute  (Code,  § 
625)  which  allowed  a  verification  to 
be  made  when  the  party  was  not  with- 
in the  county  in  which  the  attorney 
resided. 

In  Levey  v.  Duff  (1904)  90  N.  Y. 
Supp.  410,  an  amended  answer  was 
verified  by  the  attorney  for  the  de- 
fendant who  in  addition  to  setting 
forth  the  usual  statements  required 
in  the  verification  of  pleadings,- added 
that  the  reasons  why  the  verification 
was  not  made  by  the  defendant  was 
that  he  was  not  within  the  county 
where  the  deponent  resided.  The  con- 
t^fttion  was  that  it  was  verified  by 
the  attorney,  instead  of  the  plain* 
tiff  himself.  The  statute  (Mun. 
Ct  Act,  §  164,  Laws  1902,  p.  1541, 
chap.  580)  provided  that  the  veri* 
fication  of  a  pleading  might  be  by 
a  party  or  (§  164,  subd.  3),  where  the 
party  was  not  within  the  county  where 
the  attorney  resided,  the  verification 
might  be  made  by  the  agent  of  or  at* 
torney  for  the  party.  The  verification 
was  held  to  be  sufficient. 

In  Pardi  v.  Conde  (1899)  27  Misc. 
496,  58  N.  Y.  Supp.  410,  reversing 
on  other  grounds  (1899)  26  Misc.  202, 
22  N,  Y.  Civ.  Proc.  Rep,  48,  55  N.  Y. 
Supp.  1004,  the  answer  was  verified 
by  the  defendant's  attorney  in  the 
usual  form  required  by  the  statute 
(Code  Civ.  Proc.  §  525,  subd.  3),  to 
the  effect  that  the  defendant  was  not 
within  the  state,  and  also  alleged  the 
source  of  the  information  concerning 
matters  stated  in  the  answer.  It  was 
conceded  by  the  attorney  for  the  re- 
spondent that,  had  the  answer  been 
verified  by  the  defendantMn  person, 
the  objections  made  by  the  appellant 
to  its  snfficiency  would  have  been  well 
taken,  but  he  claimed  that,  the  defend- 
ant having  been  absent  from  the  coun* 
ty  and  the  verification  having  been 
made  by  his  attorney,  these  facts  were 
sufficient  to  take  the  case  out  of  the 


rule  that  where  the  allegations  set 
forth  in  a  pleading  must,  from  their 
very  nature,  be  within  the  knowledge 
of  the  defendant,  he  cannot  deny  on 
information  merely.  It  was  held  that 
the  verification  was  sufficient,  though 
the  answer  itself  was  insufficient,  and 
the  facts  that  the  party  was  absent 
from  the  county,  and  that  his  attorney 
had  verified  it  in  due  form  of  law, 
did  not  cure  the  defects  in  the  plead-, 
ing  itself. 

In  Roscoe  v.  Maison  (1852)  7  How. 
Pr.  (N.  Y.)  121,  the  verification  of  the 
reply  was  by  the  plaintiff's  attorney. 
The  statute  (Civ.  Code,  §  156)  provid- 
ed that  when  any  pleading  was  veri- 
fied every  subsequent  pleading  except 
a  demurrer  must  also  be  verified.  Sec- 
tion 157  provided  that  the  verification 
'^ust  be  by  the  affidavit  of  the  party, 
or  if  there  be  several  parties  united 
in  the  interest,  and  pleading  together, 
by  one  at  least  of  such  parties  ac- 
quainted with  the  facts — if  such  party 
be  within  the  county  where  the  at- 
torney resides,  and  capable  of  making 
the  affidavit.''  It  was  held  that  the 
reply  could  be  verified  by  the  attorney 
on  the  ground  that  his  client  was  ab- 
sent from  the  county,  and  that  the 
attorney,  by  substantially  swearing  to 
that  fact,  stated  a  sufficient  reason  for 
making  the  affidavit  himself. 

In  Frisk  v.  Reigelman  (1890)  75 
Wis.  499, 17  Am.  St.  Rep.  198,  43  N.  W, 
1117,  44  N.  W.  766,  an  action  on  an  ac- 
count for  goods  sold  and  delivered 
wherein  a  writ  of  attachment  was  is- 
sued, the  complaint  was  verified  by 
the  plaintiffs'  attorney  to  the  effect 
that  he  was  such  attorney  and  made 
the  verification  in  their  behalf;  that 
he  had  read  the  complaint  and  knew 
the  contents  thereof,  and  verily  be- 
lieved the  same  to  be  true;  that  the 
sources  of  his  information  were  de- 
rived from  statements  of  the  plain- 
tiffs' account,  and  letters  in  reference 
tiiereto,  received  by  him  from  the 
plaintiffs;  and  that  the  reason  that  the 
complaint  was  not  verified  by  on^  of 
the  plaintiffs  was  that  none  of  them 
were  within  the  county  in  which  he 
resided.  It  was  held  that  the  verifica- 
tion was  sttfikient. 

In  Treen  Motors  Corp.  v.  Van  Pelt 
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(1919)  106  Misc.  867,  174  N.  Y.  Supp. 
500,  the  answer  was  verified  by  the 
affidavit  of  the  defendant's  attorney 
and  read  as  follows :  'That  he  is  the 
attorney  for  defendant  in  the  above- 
/entitled  action,  and  that  he  has  read 
the  answer  herein  and  knows  the  con- 
tents thereof,  and  that  the  same  is 
true.  That  the  reason  this  verifica- 
tion is  made  by  deponent,  and  not  by 
defendant,  is  that  defendant  is  absent 
from  the  county  where  deponent  has 
his  principal  office  and  place  of  busi- 
ness, and  deponent  is  familiar  with 
the  facts."  The  statute  (Code,  §  525, 
subd.  3)  provided  that  to  justify  an 
attorney  verifying  on  the  ground  that 
his  client  is  absent,  it  must  be  shown 
that  the  client  is  "not  within  the  coun- 
ty where  the  attorney  resides,  or,  if 
the  [client]  is  not  a  resident  of  the 
state,  the  county  where  he  has  his 
office  and  capable  of  making  the  affi- 
davit/' It  was  held  that  the  verifica- 
tion did  not  come  within  this  rule. 

IV*  MtHf^llaneaus, 

In  Solomon  v.  Huey  (1880)  1  Posey 
Unrep.  Cas.  (Tex.)  265,  a  suit  on  a 
promissory  note  against  an  adminis- 
trator, it  was  held  that  the  widow  of 
an  intestate,  being  better  informed, 
and  for  the  protection  of  her  interest, 
which  otherwise  might  be  jeopardized, 
could  intervene  to  make  the  affidavit 
to  a  plea  of  non  est  factum,  where  the 
administrator  was  unwilling  to  make 
the  affidavit. 

In  Hoffman's  Estate  (1899)  23  Pa. 
Co.  Ct.  496,  from  the  language  of  the 
court  it  would  seem  that  under  a  rule 
of  the  court  counsel  could  not  verify 
a  petition  purporting  to  be  by  a  son 
of  a  testator,  who  was  not  an  appel- 
lant from  the  decision  of  the  register 
admitting  the  will  of  his  late  father 
to  probate. 

In  Sizer  v.  Miller  (1842)  9  Paige 
(N.  Y.)  605,  an  action  to  dissolve  an 
injunction,  a  creditor's  bill  was  veri- 
fied by  one  complainant  and  by*  the 
oaths  of  the  al^omeys  of  the  other 
complainants,  who  swore  positively  to 
the  recovery  of  the  judgments  and 
other  proceedings  in  favor  of  their 
respective  clients  in  the  suits  at  law, 
and  also  to  the  amounts  due  thereon, 
stating  that  their  clients  respectively 


resided  in  the  eity  of  New  York^  and 
were  not  as  well  acquainted  with  any 
of  the  facts  in  the  bill  as  were  the 
deponents*  It  was  held  that  the  ob- 
jection that  the  affidavits  of  the  de- 
fendant showed  that  a  receiver  of  his 
property  was  unnecessary  was  frivo- 
lous. 

The  affidavit  of  the  real  party  in  in- 
terest, who  was  not  a  party  to  the 
action,  in  the  form  prescribed  by  stat^ 
ute  (Code,  §  157),  and  who  swore  that 
he  was  the  real  party  in  intere&t,  and 
had  tak^i  the  defense  of  the  action 
upon  himself,  has  been  held  to  be  a 
sufficient  verification  of  a  pleading. 
Taber  v.  Gardner  (1869)  6  Abb.  Pr. 
N.  S.  (N.  Y.)  147.  To  the  same  effect 
see  Hart  v.  Oatman  (1847)  1  Barb. 
(N.  Y.)  229. 

In  Carter  v.  Vaulx  (1858)  2  Swan 
(Tenn.)  639,  an  action  of  debt  on  a 
lost  note,  an  affidavit  by  an  individual 
to  whom  the  note  was  sworn  to  have 
been  mailed,  to  the  effect  that  the  note 
had  never  come  into  his  possession, 
and  that  he  believed  it  had  been  lost 
or  miscarried  in  the  mail,  was  held  de 
fective,  because  the  note  never  came 
into  his  hands,  and  he  knew  nothing  of 
its  existence  or  loss.  The  verification 
was  also  held  defective  on  the  ground 
that  it  was  not  verified  before  thu 
court,  as  required  by  statute. 

Ely  V.  Frisbie  (1861)  17  Cal.  250, 
was  an  appeal  from  an  order  granting 
an  injunction,  restraining  the  enforce- 
ment of  a  judgment  recovered  by  the 
defendants  for  the  possession  of  cer- 
tain premises  in  the  occupation  of 
plaintiff.  The  verification  to  the  an- 
swer by  one  of  the  defendants  stated 
that  his  codefendant  left  this  state 
before  the  complaint  was  filed,  "and 
is  not  in  this  state;  that  the  foregoing 
answer  is  true  of  this  defendant's  own 
knowledge,  except  as  to  the  matters 
therein  stated  to  be  upon  information 
and  belief  of  defendants,  and  as  to 
those  matters  he,  this  defendant,  be- 
lieves the  same  to  be  true."  It  was 
held  that  the  verification,  although 
not  complying  in  form  with  the  exact 
language  of  the  statute,  was  sufficient 
to  entitle  the  answer  to  be  considered 
as  an  affidavit  as  offered,  and  that  ex- 
hibits of  pleadings  and  proceedings  in 
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the  action  brought  in  the  name  of  the 
United  States  did  not  require  yeri* 
fieation,  or  at  lea»t  need  be  veriAed 
only  by  the  clerk  of  the  circuit  court 
by  the  United  States. 

In  Alapaugfa  v.  Adams  (1887)  80  Ga. 
345,  5  S.  B.  496,  it  was  held  that  while 
the  affidavit  of  counsel  in  verification 
of  a  bill  was  not  suiileient  to  warrant 
the  grant  of  an  injunction,  where  they 
do  not  swear  positively,  the  sufficiency 
of  the  affidavits  of  others  produced  at 
the  hearing  would  not  be  affected  by 
that  defect. 

In  Warman  v.  First  Nat.  Bank 
<1897)  70  111.  App.  181,  affirmed  in 
(1900)  185  111.  60,  4B  L.R.A.  412,  57 
N.  E.  6,  an  action  in  assumpsit  on  a 
promissory  note,  it  appeared  that  the 
general  issue  in  assumpsit  was  veri- 
fied by  an  agent  of  the  defendants  by 
an  affidavit  that  he  had  read  it  and 
**verily  believes  the  same  to  be  true." 
It  was  held  that,  waiving  the  inquiry 
whether  such  affidavit  must  be  by  the 
party  himself,  such  an  affidavit  did  not 
verify  the  plea,  the  court  saying: 
''Upon  writ  of  error  in  a  criminal  case, 
the  cause  must  be  determined  solely 
upon  the  record  sent  up  to  this  court, 
and  the  only  exception  in  civil  cases  is 
where  there  is  a  plea  in  this  court  to 
the  assignment  of  errors,  setting  up 
extrinsic  matters,  such  as  a  release  of 
errors,  etc.  In  the  absence  of  such  plea, 
the  same  rule  obtains  in  civil  cases." 

In  Imlay  v.  New  York  &  H.  R.  Co. 
(1848)  1  N.  Y.  Code  Rep.  94,  1  Sandf. 
733,  it  was  objected  that  the  affidavit 
of  no  answer  was  made  by  V  stranger 
to  the  suit,  whereas  it  should  be  made 
by  the  attorney.  The  person  making 
it  was  not  described  as  a  clerk,  or  in 
any  manner.  It  was  held  that  the 
affidavit  of  no  answer  ought  to  have 
been  made  by  the  attorney,  or  by  a 
managing  clerk,  or  by  some  person 
shown  in  the  affidavit  to  have  had 
charge  of  the  suit  or  to  be  otherwise 
in  a  situation  to  have  had  knowledge 
of  the  matter,  but  the  court  further 
held  that  the  case  did  not  require  a 
decision  of  this  point,  -because  in  an- 
other affidavit  filed  therewith,  made  by 
such  person  and  forming  a  part  of  the 
same  record,  he  was  described  as  the 
clerk  of  the  plaintiff's  attorney,  that 


the  court  was  bound  to  take  the  two 
affidavits  together,  and  that  it  suffi- 
ciently appeared  that  the  affiant  was 
in  entire  charge  of  the  suit,  which  was 
a  sufficient  answer  to  the  objection. 

In  Moore  v.  Holmes  (1897)  68  Minn* 
108,  70  N.  W.  872,  an  action  on  a  prom- 
issory note  wherein  the  answer  spe- 
cifically denied  the  making  or  signing 
of  the  note,  the  verification  of  the 
answer  was  made  by  the  defendant's 
attorney  on  information  and  belief, 
the  defendant  then  being  absent  from 
the  county  where  she  resided.  A  stat- 
ute (Gen.  Stat.  1894,  §  5761)  provided 
that  "every  written  instrument  pur- 
porting to  have  been  signed  or  execut- 
ed by  any  person  shall  be  proof  that  it 
was  so  signed  or  executed,  until  the 
person  by  whom  it  purports  to  have 
been  signed  or  executed  shall  deny  the 
signature  or  execution  of  the  same  by 
his  oath  or  affidavit."  It  was  held 
that  while  the  general  denial  in  the 
answer,  verified  on  information  and  , 
belief  by  the  defendant's  attorney,  put 
in  issue  the  execution  of  the  note  as  a 
rule  of  pleading,  the  statutory  ror 
quir^nent  with  reference  to  the  neces- 
sity of  denying  the  signature  and  exe- 
cution of  a  written  instrument  was  a 
rule  of  evidence,  and  not  of  pleading, 
and  the  failure  of  the  defendant  to 
comply  with  the  statute  in  this  re- 
spect, by  denying  her  signature  or  the 
execution  of  the  note  by  her  oath  or 
affidavit,  entitled  the  plaintiff  to  put 
the  note  in.  evidence  without  first 
proving  its  execution. 

In  Hecht  v.  Friesleben  (1888)  28 
S.  C.  181,  5  S.  Eu  475,  an  action  by  al- 
leged copartners  on  an  open  account, 
the  complaint  was  verified  by  one  of 
the  plaintiff's  attorneys  as  follows: 
"[Affiant],  being  duly  sworn,  says  he 
is  an  attorney  for  the  plaintiffs  in  the 
above^ntitled  action;  that  the  fore- 
going complaint  is  true  of  his  own 
knowledge,  except  as  to  matters  there- 
in stated  on  information  and  belief, 
and  as  to  those  matters  he  believes 
it  to  be  true.  That  the  sources  of  his 
knowledge  and  information  are  the 
possession  of  a  verified  itemized  state- 
ment of  the  account  sued  upon,  the 
admissions  and  statements  of  the  de- 
fendant, and    .   «   •    others.    That  the 
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reason  this  verification  is  not  made  by 
one  of  the  plaintiffs  is  that  neither  of 
them  is  in  this  county  or  state,  in 
which  deponent  is  a  resident."  It  was 
held  that  the  complaint  was  objection* 
able,  as  the  verification  was  not  in 
such  form  as  would  make  it  practical 
ble  to  maintain  an  action  for  perjury 
thereon.' 

In  Beime  v.  Imboden  (1868)  14  Ailb 
237,  under  a  statute  requirinsr  one  who 
has  a  claim  against  the  estate  of  a  de- 
ceased person  to  authenticate  his 
claim  by  his  own  afiidavit  before  evi- 
dence  shall  be  heard  to  sustain  it,  it 
was  held  that  an  authentication  of  a 
claim  by  another  than  tho  claimant 
was  not  sufficient,  within  the  provi- 
sion of  the  statute. 

In  Homick  v.  Union  P.  R.  Co.  (1911) 
86  Kan.  668,  88  L.R.A.(N.S.)  826,  118 
Pac.  60,  Ann.  Cas.  1913A,  208,  it  was 
held  that  the  verification  of  a  plead- 
ing by  the  agent  or  attorney  of  a  cor- 
«  poration,  under  direct  provisions  of  a 
statute  (Civ.  Code,  §  112),  was  suffi- 
cient, without  compliance  with  an- 
other statute  (§  116)  providing  the 
manner  in  which  a  verification  should 
be  made  by  an  agent  or  attorney. 

In  Bowen  v.  Powell  (1869)  1  Lans. 
(N.  Y.)  1,  the  plaintiff  claimed  that  a 
contract  involved  was  made  with  a 
named  agent  of  the  defendants.  The 
answer  was  verified  by  that  agent.  In 
the  affidavit  of  verification,  the  affiant 
said  that  he  was  the  agent  for-  the  de- 
fendants in  the  matters  out  of  which 
the  cause  of  action,  as  claimed  by  the 
plaintiff,  arose,  and  was  acquainted 
with  and  had  personal  knowledge  of 
all  the  material  allegations  contained 
in  the  answer;  and  that  he  had  read 
the  answer  and  that  the  reason  of  his 
making  the  affidavit  was  that  the  de- 
fendants were  nonresidents  of  the 
county,  and  neither  was  present  to 
make  it.  The  statute  (Code,  §  157) 
authorized  the  verification  of  a  plead- 
ing to  be  made  by  an  agent  The  court 
did  not  discuss  the  sufficiency  of  the 
verification,  but  held  that  it  was  not 
competent  evidence  to  prove  the  fact 
of  agency. 

In  Thompson  v.  First  Nat.  Bank 
(1904)  85  Miss.  261,  37  So.  646,  a  suit 
brought  by  a  trustee  in  bankruptcy 


against  the  defendant  bank,  the  veri- 
fieatioB  of  the  answer  was  by*  the  pres- 
ident of  the  bank,  and,  in  part»  read 
that  he  was  ''the  proper  person,  as 
well  as  duly  authorised,  to  swear  to 
the  discovery  given  in  answer  to  the 
interrogatories  contained  in  said  bill, 
and,  further,  tbat  the  matters  stated 
in  said  discovery  as  of  his  knowledge 
are  true  of  his  own  personal  knowl- 
edge, and  those  things  stated  on  in- 
formation and  belief  in  said  discov- 
ery he  personally  believes  to  be  true 
upon  his  own  personal  information 
and  belief."  It  was  held  that  as  the 
affidavit  was,  by  its  terms,  restricted 
to  those  allegations  which  were  made 
in  response  to  the  prayers  for  discov- 
ery, and  did  not  aver  the  truth  of  all 
of  the  allegations  contained  in  the 
answer,  it  did  not  challenge  the  char- 
acter in  which  the  plaintiff  sued, 
which,  by  statute,  was  required  to  be 
specially  denied  by  a  verified  pleading. 

In  Gamble  v.  Beattie  (1849)  4  How. 
Pr.  (N.  Y.)  41,  the  complaint  was 
founded  on  a  promissory  note,  and  was 
verified  by  the  oath  of  the  plaintiff's 
attorney  to  the  effect  that  he  be- 
lieved it  to  be  true.  The  answer  de- 
nied the  substance  of  the  complaint, 
set  up  payment,  and  was  verified  in 
the  same  manner  by  the  attorney  for 
the  defendant.  It  was  held  that  the 
verification  of  the  answer  was  suffi- 
cient  "under  the  old  Code"  (evidently 
the  original  Code,  §  133),  but  that  the 
answer  was  not- verified  according  to 
the  amended  Code  (§  157). 

In  Seifl^id  v.  People's  Bank  (1873) 
2  Tcmi.  Ch.  17,  it  was  held  that  the 
affidavit  to  a  plea  was  defective  under 
a  statute  (Code,  §  2901)  providing 
that  the  truth  on  a  plea  in  abatement 
must  be  "verified  by  the  oath  of  the 
party  or  otherwise,"  and  the  further 
requirement  that  the  oath  must  be 
positive,  and  not  on  information  or 
belief. 

The  point  that  an  affidavit  to  a 
plaintiff's  amended  petition,  to  which 
interrogatories  are  attached,  was 
made  by  an  attorney,  cannot  be  con- 
sidered on  appeal  where  it  appears 
that  it  was  not  made  in  the  trial  court. 
Blair  v.  Sioux  City  &  P.  R.  Co.  (1899) 
109  Iowa,  369,  80  N,  W.  673,   R.  H.  H. 
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GILBERT  M.  RITCH 

V. 

CAROLINE  ROBERTSON,  Appt. 

Connecticut  Supreme  Court  of  Errot'8  -^  May  2,  1019. 

(93  Conn.  4691,  106  Atl.  509.) 

Broker  —  commission  —  purchase  tkrough  stmnffor. 

1.  A  broker  introducing'  a  purchaser  to  the  owner  of  real  estate  is  not 
entitled  to  a  commission  if  the  customer  secures  a  third  person  to  make 
the  purchase  at  more  advantageous  terms  than  he  can  secure,  and  im- 
mediately convey  to  him,  he  denying  desire  to  purchase  upon  inquiry  from 
the  owner,  and  the  owner  not  knowing  of  his  interest  until  after  the  con- 
tract to  sell  is  made. 

{See  note  on  this  question  beginning  on  page  87.] 


—  exclusive  right  of  sale. 

2.  To  give  a  real  estate  brok^  the 
exclusive  right  of  sale,  it  must  be 
given  in  unequivocal  terms  or  by  neces- 
sary implication. 

[Sec  4  R.  C.  L.  259,] 

—  antagonistic  position. 

3.  A  broker  cannot  put  himself  in  a 
position  antagonistic  to  his  principal's 
interest. 

[See  4  R.  C.  L.  274  et  seq.] 

Appeal  —  review  of  facta 

4.  A  finding  as  a  conclusion  of  fact 
from  subordinate  facts  that  a  broker 
vms  the  procuring  cause  of  sale  of  real 
estate  may  be  reviewed  on  appeal. 

[See  2  R.  C.  L.  208.] 

Principal  and  agent  —  undlscleBed 
ptinclpal  —  application  of  rule. 

6.  The  rale  that  a  principal  of  an 
undisclosed  agent  may  appear  and 
claim  all  the  benefits  of  the  contract 
from  the  other  contracting  party  is 
never  applied  when  it  would  work  an 
injury  to  the  other  contracting  party. 

[See  21  R.  C.  L.  897.] 


Broker  -—  right  te  adept  secret  tran- 
saction of  cuBtinner. 

6.  A  broker  cannot,  for  l^e  purpose 
of  recovering  his  commission,  adopt  a 
secret  transaction  by  which  the  cus- 
tomer whom  he  introduced  bought 
through  a  stranger,  without  the  knowl- 
edge of  either  brdcer  or  owner,  and 
after  the  latter  had  tried  in  vain  to 
make  the  sale  to  the  customer. 

—  effect  of  sale  for  less  price. 

7.  An  owner  is  not  relieved  from  lia- 
bility for  a  broker's  commission  by  the 
fact  that  he  sold  for  less  than  the  price 
tx)  which  the  broker  was  limited. 

[See  4  R.  C.  L.  822.] 

—  sale  by  owner  —  effect. 

8.  An  owner  is  not  relieved  from  lia- 
bility for  the  broker's  commission  by 
the  fact  that  he  himself  effected  the 
sale  to  the  customer  introduced  by  the 
broker. 

[See  4  R.  C.  L.  820.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Fairfield  County  (Booth,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  a  broker's  commission.    Reversed. 


Statement  by  Gager,  J. : 
The  defendant  employed  the 
plaintiff  to  sell  certain  real  estate 
for  $6,500,  for  a  commission  of  2^ 
per  cent.  The  plaintiff  attempted  to 
sdl  to  one  Robertson,  who  refused 
to  pay  more  than  $5,500.  The  de- 
fendant then  authorized  a  sale  for 
$6,000,  but  Robertson  still  refused 
to  pay  more  than  $5,600.  There- 
upon, at  the  request  of  the  defend- 
7  A.L.R.. 


ant,  she  was  by  the  plaintiff  intro- 
duced to  Robertson  under  the  agree- 
ment that  if  she  sold  to  Robertson 
she  would  pay  the  plaintiff  his  com- 
mission. The  defendant  was  un- 
able to  effect  a  sale  to  Robertson. 
Robertson,  believing  that  a  third 
party  could  buy  cheaper  than  he 
could,  arranged  with  one  Ehlers  to 
buy  for  not  moire  than  $5,750  and 
then    deed  the   property    to  him, 
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agreeing  to  furnish  Ehlers  the 
money.  Ehlers  then  attempted  to 
buy  the  property  of  the  defendant, 
which,  after  considerable  negotia- 
tion, he  succeeded  in  doing,  for  $5,- 
750.  The  defendant  supposed  and 
believed  that  Ehlers  was  acting  for 
himself,  and  had  no  connection  with 
or  relation  to  either  Robertson  or 
the  plaintiff,  and  before  closing  with 
Ehlers  she  called  Robertson  on  the 
telephone,  informed  him  of  the  offer 
and  proposed  to  sell  to  him  for  $5r 
800,  if  he  still  desired  to  buy.  Rob- 
ertson, knowing  Ehlers  made  the 
offer,  declined  to  buy,  and  the  de- 
fendant then  entered  into  a  written 
agreement  to  sell  to  Ehlers,  who 
also  paid  something  down.  This 
was  about  August  2,  1915. 

The  defendant,  some  time  after 
she  had  made  her  contract  with 
Ehlers,  and  before  September  8, 
1915,  learned  of  the  arrangement 
between  Ehlers  and  Robertson.  She 
executed  and  delivered  her  deed  to 
Ehlers  September  20,  1915,  and  at 
the  same  time  Ehlers  executed  and 
delivered  his  deed  of  the  same  prop- 
erty to  Robertson.  Robertson  fur- 
nished Ehlers  the  money  necessary 
to  complete  the  transaction.  Both 
deeds  of  the  property  were,  at  the 
request  of  the  defendant,  prepared 
by  her  attorney,  after  she  learned 
of  the  Ehlers-Robertson  arrange- 
ment, and  prior  to  the  day  of  deliv- 
ery. The  plaintiff  knew  nothing  of 
the  negotiations  between  Ehlers  and 
the  defendant,  nor  does  it  appear 
that  he  knew  of  the  arrangement 
between  Ehlers  and  Robertson  until 
after  the  sale  was  completed  and  the 
deeds  passed.  The  defendant  had 
not  withdrawn  the  property  from 
the  hands  of  the  plaintiff  prior  to 
September  20,  1915. 

Upon  this  statement  of  facts, 
slightly  condensed  from  the  record, 
the  trial  court  rendered  judgment 
for  the  plaintiff  to  recover  his  com- 
mission.   The  defendant  appealed. 

Messrs.  Williain  C.  Rungee  and 
George  E.  Beers,  for  appellant: 

To  be  entitled  to  a  commission,  the 
broker  must  procure  a  customer  ready; 


able,  and  willing  to  buy  upon  the  terms 
prescribed  by  the  owner. 

Home  Bkg.  &  Realty  Co.  v.  Baum, 
85  Conn.  383,  82  Atl.  970;  Seward  v. 
M.  Seward  &  Son  Co.  91  Conn.  191,  99 
Atl.  887;  Hoadley  v.  Savings  Bank,  71 
Conn.  599,  44  L.R.A.  321,  42  Atl.  667. 

The  sale  was  not  made  on  the  "terms 
prescribed." 

Home  Bkg.  &  Realty  Co.  v.  Baum, 
supra. 

The  sale  was  not  made  upon  terms 
"accepted"  by  the  owner. 

Clark  V.  Henry  G.  Thompson  &  Son 
Co.  75  Conn.  161,  52  Atl.  720;  Wendle 
V.  Palmer,  77  Conn.  12,  58  Atl.  12; 
Hoxie  V.  Home  Ins.  Co.  32  Conn.  40,  85 
Am.  Dec.  240;  Butler  v.  Ouwelant,  90 
Conn.  434,  97  Atl.  310. 

The  owner  had  no  notice  of  any 
effective  services  performed  by  the 
broker. 

Barnett  v.  Gluting,  3  Ind.  App.  415, 
29  N.  E.  154,  927;  Fischer  v.  BeU,  91 
Ind.  243. 

In  the  absence  of  an  agreement  to 
the  contrary,  the  owner  may  himself 
sell  without  incurring  any  liability  for 
commissions. 

9  C.  J.  575;  Hungerford  v.  Hicks,  39 
Conn.  259. 

Messrs.  Walter  M.  Anderson  and 
Spotswood  D.  Bowers,  for  appellee: 

The  fact  that  the  sale  was  at  a  lower 
price  and  upon  different  terms  than 
those  upon  which  the  plaintiff  was  au- 
thorized to  sell  does  not  prevent  the 
recovery  of  the  commission. 

Hoadley  v.  Savings  Bank,  71  Conn. 
610,  44  L.R.A.  821,  42  Atl.  667;  Sddegal 
V.  Allerton,  65  Conn.  264,  82  Atl.  363; 
Wendle  v.  Palmer,  77  Conn.  12,  58  Atl. 
12;  4  R.  C.  L.  p.  313,  note  12,  p.  321, 
note  13;  Notkins  v.  Pashalin^i,  83 
Conn.  458,  76  Atl.  1104,  20  Ann.  Cas. 
1023. 

A  finding  that  the  plaintiff  was  the 
procuring  cause  of  the  sale  is  a  finding 
of  fact  which  is  conclusive  unless  un- 
supported by  the  subordinate  facts,  or 
in  conflict  with  the  settled  rules  of  logic 
and  reason,  or  found  in  violation  of 
some  rule  or  principle  of  law. 

Seward  v.  M.  Seward  &  Son  Co.  91 
Conn.  193,  99  Atl.  887. 

Gager,  J.,  delivered  the  opinion  of 
the  court : 

The  contract  did  not  give  the 
plaintiff  the  exclu-  „.^t^.__ 

SlVe     right    of    sale.    ex«laai^e  rislit 

To  have  this  effect,  **'  "**• 

the   right   must  be   given    to   the 
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bzoker  in  unequivocal  terms  or  by 
necessary  implication.  Hungerford 
V.  Hicks,  39  Conn.  259;  4  R.  C.  L. 
269 ;  notes  in  44  L.R. A.  844  and  24 
L.R^.(N.S.)  279. V  This  court  has 
many  times  stated  what  was  neces- 
sary to  entitle  a  broker  to  his  com- 
mission. In  the  recent  case  of 
Butler  V.  Ouwelant,  90  Conn.  434, 
97  AtL  310,  the  court,  citing  a  num- 
ber of  earlier  cases,  said :  ''To  en- 
title the  plaintiffs,  as  brokers,  to  the 
compensation  which  they  claim  to 
recover  in  this  action,  it  should  ap« 
pear  that  they  produced  a  pKerson 
who  was  ready,  able,  and  willing, 
both  to  accept  and  live  up  to  the 
terms  offered  by  the  defendant." 
It  is  also  well  settled  that  a  brok- 
er cannot  put  him- 

l2rfi?Jf-"*""°       self   in   a   position 

antagonistic  to  his 
principal's  interest.  Ebert  v.  Hask- 
ell, 217  Mass.  211,  104  N.E.  566; 
Veasey  v.  Carson,  53  L.R.A.  241, 
and  note  (177  Mass.  117,  68  N.  E. 
177). 

The  appeal  turns,  substantially, 
upon  the  answer  to  the  question: 
Was  the  plaintiff  the  procuring 
cause  of  the  sale?  The  trial  court 
found,  as  a  conclusion  of  fact  from 
subordinate  facts  set  forth  in  the 
finding,  that  the  plaintiff  was  the 

procuring  cause. 
This  conclusion  may 
be  reviewed  on  ap- 
peal. Hoadley  v.  Savings  Bank,  71 
Conn.  599,  44  L.R.A.  321,  42  Atl. 
667;  Seward  v.  M.  Seward  &  Son 
Co.  91  Conn.  190,  99  Atl.  887.  Rob- 
ertson  appears  to  have  been  the  only 
person  with  whom  the  plaintiff  had 
negotiations.  After  twice  failing  to 
sell  to  him,  the  plaintiff  and  the  de- 
fendant agreed  that  the  defendant 
should  be  introduced  to  Robertson^ 
and  that  if  she  succeeded  in  effect- 
ing a  sale  to  him  the  plaintiff 
should  have  his  commission.  The 
defendant  also  failed  to  make  the 
sale  to  Robertson,  and  negotiations 
with  Robertson  were  at  a  standstill. 
It  appears,  however,  that  Robert- 
son really  wanted  the  property, 
and,  entirely  without  the  knowledge 
of  either  the  plaintiff  or  defendant. 


Appeal— reT^ievr 
of  imetm. 


pat  up  a  scheme  by  which  he  hoped 
ultimately  to  get  the  property  at  a 
less  price  than  that  for  which  he 
could  buy  it  directly.  He  agreed 
with  one  Ehlers,  hitherto  unknown 
to  both  plaintiff  and  defendant  as  a 
possible  purchaser,  that  Ehlers 
should  buy  the  property,  if  possible, 
at  a  price  as  an  original  independent 
purchaser,  and  then  conv^  to  him. 
Ehlers  offered  $5,760,  bat  the  de- 
fendant, with  the  utmost  good  faith, 
both  to  the  plaintiff  and  to  Robert- 
son, called  up  Robertson  before 
closing  with  Ehlers  and  again  of- 
fered him  the  property  for  $6,800. 
He  declined  to  buy.  The  defendant's 
good  faith  to  the  .plaintiff  is  clear 
when  it  is  observed  that  a  sale  to 
Robertson  for  $5,800,  less  commis- 
sion, would  have  meant  a  loss  to  the 
defendant  of  $95  as  against  the  sale 
to  Ehlers  with  no  commission.  Up- 
on the  refusal  of  Robertson  to  buy, 
the  defendant  made  her  contract 
with  Ehlers,  and  became  bound  to 
convey  to  him.  If  bound  to  Ehlers, 
information  subsequently  obtained 
by  her  of  Robertson's  scheme  is  im- 
material. She  had  no  contract  with 
Robertson.  Knowing  that  Ehlers 
had  made  her  an  offer,  Robertson 
had  expressly  declined  to  buy  upon 
notice  from  the  defendant  and  upon 
her  offer  still  to  sell  to  him  before 
closing  with  Ehlers.  Upon  the  plain- 
est principles  of  estoppel,  Robertson 
could  not  thereafter,  as  against  the 
defendant,  insist  that  he  was  the 
real  principal.  East  Haddam  Bank 
V-  Shailor,  20  Conn.  18;  31  Cyc. 
1234.  Yet  the  plaintiff  claims  that, 
because  pursuant  to  the  secret 
agi'eement  between  Ehlers  and 
Robertson  the  property  was  imme- 
diately conveyed  by  Ehlers  to  Rob- 
ertson, the  defendant  should  be  held 
liable  for  commissions  as  upon  a 
sale  by  her  to  Robertson  under  the 
modified  agreement. 

The  finding  is  clear  that  the  plain^ 
tiff  did  not  in  fact  procure  Ehlers 
as  a  purchaser.  The  plaintiff  in  no 
way  intervened  so  as  to  bring 
Ehlers'  attention  to  the  property. 
But  the  plaintiff  claims  that  because 
he  had  been  in  negotiations  with 
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thro«ffh 
•tranffer. 


Robertson,  and  Robertson  made  the 
contract  with  Ehlers  to  buy,  there- 
fore the  plaintiff  was  the  procuring 
cause    of    Ehlers'    purchase.    The 

plaintiff  had  noth- 

STSJ^^t^ion-        ing  to  do  with  ttie 

sale  m  fact  made, 
nor  did  he  know  of 
it  until  after  the 
sale  had  been  consummated.  Nei* 
ther  the  plaintiff  nor  Robertson  in- 
troduced Shlers  to  the  defendant. 
Ehlers  approached  the  defendant 
entirely  as  an  original  independent 
purchaser  and  secured  his  contract 
in  that  guise.  The  general  rule  is 
stated  in  9  C.  J.  614,  in  this  way : 
'The  facts  that  a  person  with  whom 
the  broker  unsuccessfully  negotiated 
for  a  sale  called  the  attention  of  an- 
other to  the  property,  and  that  the 
other  finally  bought  it,  do  not  give 
the  broker  a  right  to  a  commission.'' 
This  rule  is  based  upon  the  well- 
established  distinction  between  what 
the  books  call  the  ''causa  causans" 
and  the  ''causa  sine  qua  non.''  The 
cases  are  numerous.  We  mention 
Burchell  v.  (Jowrie  &  B.  Collieries, 
[1910]  A.  C.  624,  80  L.  J.  P.  C.  N. 
S.  41,  103  L.  T.  N.  S.  325;  Imrie  v. 
Wilson,  —  Ont.  — ,  3  D.  L.  R.  826, 
21  Ont.  Week.  Rep.  964,  3  Ont. 
Week.  N.  1145.  In  Gleason  v. 
Nelson,  162  Mass.  246,  38  N.  E.  497, 
it  is  said:  "Where  there  has  been 
no  direct  communication  between 
the  broker  and  the  purchaser,  it 
must  be  shown  affirmatively  that  the 
latter  was  induced  to  enter  into 
the  negotiations  which  resulted  in 
the  purchase  through  the  means  em- 
ployed by  the  broker  for  that  pur- 
pose." 

We  also  cite  Johnson  v.  Seidel, 
150  Pa.  396,  24  Atl.  687 ;  Baumgartl 
V.  Hoyne,  54  111.  App.  496.  See  also 
the  citations  in  note  in  44  L.R.A. 
321, 1,  d. 

Perhaps  we  should  here  notice  our 
own  case  of  Lincoln  v.  McClatchie, 
86  Conn.  136.  Here  the  broker  had 
been  engaged  to  sell.  Burdick  was 
looking  for  a  house.  His  friend 
Goodwin,  knowing  this,  and  seeing 
the  broker's  advertisement,  inter- 
viewed the  broker  and  reported  to 


Burdick,  who  requested  Goodwin  to 
examine  the  house  and  report  to 
him.  Goodwin  did  so,  and  Burdick 
then  examined  the  house,  negotiated 
directly  with  the  owner,  and  bought 
the  property  without  any  personal 
interview  or  dealing  with  the  brok- 
er. Before  his  purchase,  Burdick 
was  informed  by  Goodwin  that  the 
broker  had  the  property  for  sale.  In 
the  superior  court.  Judge  Loomis 
decided  for  the  defendant.  On  ap- 
peal this  court  held  that  the  brcdcer 
was  entitled  to  his  commission  on 
the  ground  that  on  these  facts  the 
principle,  "qui  facit  per  alium,  facit 
per  se,"  applied,  and  that  Burdick 
obtained  his  information  from  the 
plaintiff  through  Goodwin,  who  was 
in  fact  the  messenger  and  agent  of 
Burdick.  The  facts  clearly  war- 
ranted the  assumption  of  such  an 
agency.  The  felt  necessity  of  in- 
voking the  doctrine  of  agency  but 
confirms  the  general  rule  stated 
above.  Butler  v.  Ouwelant,  supra, 
is  decided  upon  the  theory  that  the 
defendant,  with  knowledge  of  what 
the  plaintiff  broker  had  done,  com- 
bined with  a  third  party  in  tiie  at- 
tempt unjustly  to  deprive  the  plain- 
tiff of  his  commission.  There  is 
nothing  in  the  present  case  to  sug- 
gest in  the  slightest  degree  that  the 
defendant  desired  or  planned  to 
avoid  pasring  a  commission.  Direct- 
ly the  contrary  is  true. 

The  complaint  is  based  upon  a 
sale  by  the  defendant  to  Robertson, 
and  the  finding  shows  the  final  ar- 
rangement between  the  plaintiff  and 
defendant  was  based  on  the  possible 
ability  of  the  defendant  to  effect  a 
sale  to  Robertson. 

The  plaintiff  argues  that;  the 
facts  show  that  Ehlers  was  the  un- 
disclosed agent  of  Robertson. 
Whether  the  arrangement  made 
between  Robertson  and  Ehlers  was 
a  contract  of  purchase  and  sale  or  a 
contract  of  agency,  it  is  not  neces- 
sary now  to  decide.  If  it  was  a 
contract  of  purchase  and  sale,  then 
clearly  the  plaintiff  would  not  be 
entitled  to  recover,  for  the  sale 
would  have  been  to  Ehlers,  and  not 
to  Robertson.    If,  on  the  contrary, 
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Ehlers  was  in  fact  the  undisclosed 
a^ent  of  Robertson,  still  the  plain- 
tiff cannot  recover.  The  caae  is  not 
one  of  a^ent  for  an  undisclosed 
principal,  that  is,  where  the  seUer 
is  aware  that  he  is  dealinir  with  one 
who  is  acting  as  an  agent,  cady  the 
principal  being  undisclosed.  In  such 
case  the  law  se^ns  clear  that  either 
the  a^ent  or  the  principal  may  sue 
upon  the  contract.  Rhoades  v. 
Blackiston,  106  Mass.  334,  8  Am. 
Rep.  332,  a  case  where  the  agent 
confessedly  acted  as  su^  to  the 
knowledge  of  tiie  vendee,  so  states 
the  general  rule.  In  the  present 
case  the  fact  of  the  agency  was  not 
only  undisclosed,  but  the  defendant 
upon  particular  inquiry  was,  by  the 
very  person  now  claimed  to  have 
been  the  principal,  justifiaUy  led  to 
believe  there  was  no  agency  in  fact, 
and  thereupon  made  her  sale  as  she 
rightfully  supposed  to  a  third  per- 
son free  of  liability  for  commission 
which  she  would  have  had  to  pay 
had  she  sold,  as  in  truth  she  unsuc- 
cessfully attempted,  to  Roberteon 
himself. 

This,  however,  is  not  a  case  of  one 
acting  as  agent,  but  not  disclosing 
the  principal. 

If  we  assume  that,  as  between 
Ehlers  and  Robertson^  the  relation 
of  principal  and  agettt  existed,  not 
only  was  this  fact  net  known  to 
the  defendant,  but  was  purposely 
concealed  from  her  by  both  Ehlers 
and  Robertson.  So  that  the  most 
that  the  {Plaintiff  can  claim  is  that 
this  is  a  case  of  undisclosed  agency. 
The  difference  between  l^ese  two 
situations  must  be  kept  in  mind  in 
determining  the  liability  and  rights 
of  the  vendor.  Furthermore,  we  are 
not  now  deciding  the  rights  of  Rob- 
ertson against  Ehlers.  The  rules  of 
law  as  frequently  stated  with  ref- 
erence to  the  right .  of  an  undis- 
closed principal  against  the  vendee 
must  be  critically  examined  to  de- 
termine whether  the  rule  as  stated 
is  applied  with  reference  to  an  un- 
disclosed agency,  or  to  a  case  of 
disclosed  agency  but  undisclosed 
principal.  Rhoades  v.  Blackiston, 
supra,  is  an  illustrattcm. 


While  it  is  generally  true  that  a 
principal  of  an  undisclosed  agent 
may  appear  in  his  true  character 
and  claim  all  the  benefits  of  the  con- 
tract from  the  other 
cwitracting     party,  JlViV-SSd"* 

yet      this       rule       is   «Io«ed  prmeiiMil 

never  applied  when  ;?Ktir"''" 
to   follow  it  would 
work  an  injury  to  the   other  con- 
tracting party. 

In  Barry  v.  Page,  10  Gray,  398, 
cited  with  approval  in  Sullivan  v. 
Shailor,  70  Conn.  787,  40  Atl.  1065, 
it  is  said:  ''As  the  contract  of  an 
agrat  is  in  law  the  contract  of  the 
principal,  the  latter  may  come 
forward  and  sue  thereon;  although 
at  the  time  the  contract  was  made 
the  agent  acted  as  and  appeared 
to  be  the  principal.  There  is  a 
qualification  of  the  rule,  by  which  it 
is  held  that  when  a  contract  has 
been  made  for  an  undisclosed  princ- 
ipal, who  permits  his  agent  to  act  as 
apparent  principal  in  the  transac- 
tion, the  right  of  the  former  to  in- 
tervene and  bring  suit  in  his  own 
name  is  not  allowed  in  any  way  to 
affect  or  impair  the  right  of  the 
other  contracting  party,  but  he  will 
in  such  case  be  let  into  all  the 
equities,  setoffs,  and  other  de- 
fenses to  which  he  would  have  been 
entitled,  if  the  action  had  been 
brought  in  the  name  of  the  agent." 

As  stated  hi  21  R.  G.  L.  898,  the 
prinoipars  right  to  claim  the  bene- 
fits of  the  contract  is  recognized  ''so 
far  as  he  can  do  so  without  injury 
to  that  other  by  the  substitution  of 
himself  for  his  agent."  Numerous 
cases  are  cited  in  the  note. 

It  needs  no  argument  to  show  that 
if  Robertson  were  permitted  to  sub- 
stitute himself  for  his  assumed 
agent  under  the  circumstances  of 
this  case,  thereby  making  the  sale 
one  from  the  defendant  direct  to 
him,  and  to  bring  the  case  within 
the  allegations  of  the  complaint 
and  within  the  terms  of  the  final 
brokerage  contract  between  the 
plaintiff  and  defendant,  this  would 
be  to  the  harm  of  the  defendant  to 
the  extent  of  the  commission  on  the 
sale.    The  defendant  was  thus  un- 
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der  no  obligation  to  Robertson 
under  her  contract  with  Ehlers,  and 
Robertson  could  not  have  enforced 
Ehlers's  contract  with  the  defend- 
ant as  his  own.  It  is  said  in  2 
Mechem,  Agency,  §  2070,  if  the 
vendor  has  ''dealt  with  the  agent  as 
being  in  fact  the  principal  and  upon 
terms  in  a  written  contract  which 
exclude  the  existence  of  any  other 
principal,"  the  undisclosed  princi- 
pal is  not  a  party  to  the  contract 
and  cannot  enforce  it.  To  do  so 
would  contradict  the  writing.  The 
finding  does  not  set  out  the  terms  of 
the  written  contract,  but  does  show 
there  was  such  a  contract,  and  the 
circumstances  irresistibly  point  to 
the  conclusion  that  no  agency  was 
suggested  and  by  Robertson's  own 
statement  that  certainly  he  was  not 
C(Ainected  with  it.  It  is  then  clear 
that  upon  the  settled  principles  of 
undisclosed  agency  the  sale  was  not 
to  Robertson,  and  that  the  plaintiff 
cannot  recover  on  the  theory  that  he 
was  the  procuring  cause  of  a  sale  to 
Robertson. 

There  is  another  point  of  view 
which  shows  that  the  plaintiff  can- 
not recover.  Should  it  still  be  held 
that  the  defendant  in  law,  though 
certainly  not  in  fact,  sold  to  Robert- 
son, because  Robertson  subsequent- 
ly obtained  title  to  the  property,  the 
plaintiff  must  as  matter  of  law  be 
held  to  have  adopted  the  method  by 
which  Robertson  subsequently  ob- 
tained title.  This  method  was,  as 
we  have  seen,  by  secretly  putting 
forward  a  third  party  as  a  purchas- 
er in  opposition  to  Robertson,  to  ob- 
tain the  property  at  a  less  price  than 
Robertson  believed  he  could  buy  it 
for,  and  by  adopting  Robertson's 
statement  to  the  defendant,  upon 
specific  inquiry  by  the  defendant  if 
he  still  wanted  the  property,  that  he 
did  not  want  to  buy.  To  be  sure,  the 
plaintiff  did  not  in  fact  do  this,  but 
he  must  adopt  this  conduct,  antag- 
onistic to  the  interest  of  his  client,  to 
establish  that  he  was  the  procuring 
cause  of  the  sale  the  defendant  in 
fact  made.  This  he  will  not  be  al- 
lowed to  do.  To  compel  the  defend- 
ant to  pay  commission  on  a  sale  so 


obtained,  when  she,  though  unsuc- 
cessfully, took  every  possible  means 
to  make  the  sale  as 

she  supposed  which    to  ^dopt'secret  * 

would  entitle  the  S""i»?i!??, 
plamtiff  to  his  com- 
mission, would  inflict  an  undeserved 
loss  upon  her.  The  sale  in  fact  was 
made  through  concealing  the  iden- 
tity of  the  real  purchaser,  and  so 
leading  the  defendant  to  sell  at  a 
less  price.  Veasey  v.  Carson,  177 
Mass.  117,  53  L.R.A.  241,  58  N.  E. 
177;  Pratt  v.  Patterson,  112  Pa. 
475,  3  Atl.  858;  Young  v.  Hughes, 
32  N.  J.  Eq.  372;  Alvord  v.  Cook, 
174  Mass.  120,  54  N.  E.  499.  The 
plaintiff  cannot  benefit  by  an  impo- 
sition practised  upon  the  defendant 
by  the  very  person  whose  conduct 
he  must  adopt  to  show^  any  sale 
whatever. 

Perhaps  it  is  not  irrelevant  to  call 
attention  to  Gormley  v.  Dangel,  214 
Mass.  5,  100  N.  E.  1084,  a  substan- 
tially parallel  case.  The  plaintiff 
was  generally  authorized  to  find  a 
purchaser,  and  negotiated  with  the 
defendant  for  a  sale  at  $6,000,  the 
lowest  price  the  owner  would  take. 
The  defendant  ceased  to  negotiate 
with  the  plaintiff,  posed  as  broker, 
and  effected  a  sale  by  the  owner  to 
one  Ross,  who  was,  secretly,  a 
dummy  purchaser  for  the  defend- 
ant. The  defendant  as  an  inde- 
pendent broker  collected  a  commis- 
sion from  the  owner,  thereby  getting 
the  property  from  the  owner  really 
at  the  owner's  price  less  commission. 
The  court  held  that  this  conduct  of 
the  defendant  was  fraudulent  to  the 
plaintiff  broker,  and  allowed  the 
broker  to  recover  his  commission 
from  the  defendant.  It  appeared 
that  the  owner  in  good  faith  sup- 
posed Ross  was  the  real  purchaser 
and  the  defendant  a  broker  in  fact. 
As  to  4:he  bearing  of  good  faith  on 
the  part  of  the  owner,  the  court 
says :  "If  the  owner,  knowing  that 
Ross  was  merely  the  tool  or  agent 
of  the  defendant,  had  made  the  con- 
veyance to  him,  the  plaintiff  could 
have  recovered  his  commission  from 
the  owner." 

The  possible  liability  of  the  own- 
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er  for  commission  is  thus  based  on 
the  assumption  of  her  lack  of  good 
faith.  But  in  that  case,  as  in  the 
present,  the  owner's  good  faith  in 
supposing  that  she  was  actually  sell- 
ing  to  a  third  party  was  apparently 
unquestioned.  In  that  case,  too,  the 
good  faith  of  the  owner  in  pa3nng  a 
commission  to  the  one  she  innocent- 
ly supposed  was  a  disinterested 
broker  is  the  same  in  effect  as  the 
good  faith  of  the  defendant  in  sell- 
ing to  a  third  party  at  a  less  price 
than  she  would  have  sold  if  she  had 
become  obligated  to  pay  a  commis- 
sion. 

For  various  somewhat  analogous 
situations,  see  Quist  v.  Goodfellow, 
8  L.R.A.(N.S.)  153,  and  cases  col- 
lected in  the  note  (99  Minn.  509i 
110  N.  W.  65,  9  Ann.  Cas.  431). 

We    agree    with    the    plaintiff's 


of  sale 

for  lenn  price. 


claim  that  the  defendant  was  not  re- 
leased from  the  obligation  to  pay  a 
commission  merely  from  the  fact 
that  she  sold  for  a 
less  price  than  that 
to  which  the  broker 
was  limited,  nor  was  she  released  by 
the  mere  fact  that  she  in  person 
made  the  sale;  but 
we    hold    that   the  r!L***^-,^. 

-J,       J       J.       i*j  A.    0"fvner— effect. 

defendant  did  not 
as  matter  of  fact  sell  to  Robertson, 
and  that,  under  the  settled  rules  of 
agency,  the  plaintiff  was  not  the 
procuring  cause  of  the  sale  to  Ehlers 
in  any  such  sense  as  will  entitle 
him  to  a  commission. 

There  is  error.  The  judgment  is 
reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  judgment 
for  the  defendant. 

The  other  Judges  concur. 


ANNOTATION. 


Bn>ker*s  right  to  conmiitsiofi  wliere  property  is  sbM  to 

acting  for  bfoker^s  customer. 


person  who  is 


It  will  be  seen  that  in  the  reported 
case  (RiTCH  v.  Robertson,  ante,  81) 
it  is  held  that  the  broker  is  not  entitled 
to  his  c<»nniission  if  the  owner  in  good 
faith  sells  to  a  dummy  of  the  broker's 
customer.  The  court  seems  to  base 
its  decision  largely  on  the  proposition 
that  the  real  buyer  was  estopped  to 
say  to'  the  seller  that  he  was  the  buyer. 
It  is  not  clear  why  this  estoppel  should 
defeat  the  broker's  claim  to  his  com- 
mission. The  court  does  not  directly 
refer  to  the  general  rule  that  the  own^- 
er's  ignorance  that  the  broker  pro- 
cured the  customer  is  no  defense  to 
the  broker's  claim  for  commission. 

In  Feldman  v.  O'Brien  (1898)  23 
Misc.  341,  51  N,  Y,  Supp.  309,  R.,  wish- 
ing to  invest  some  money  in  real  es- 
tate, called  upon  the  plaintiff,  a  real 
estate  broker,  who  showed  her  the 
houses  in  question*  which  were  also  in 
the  hands  of  B.,  another  broker;  and 
R.  negotiated  about  the  matter  sever* 
ally  with  both  brokers.  Finally  B. 
made  a  contract  to  buy  the  houses  him-* 
self  at  a  lower  figure  than  was  given 
to  the  plaintiff,  stating  that  he  hoped 


to  sell  them  to  R.,  which  he  did,  as- 
signing the  contract.  It  was  held  that 
the  plaintiff  was  not  entitled  to  any 
commission. 

In  White  v.  Maynard  (1910)  15  B.  C. 
340,  the  defendant  listed  a  lot  with 
the  plaintiff  for  sale,  who  interested 
R.;  the  defendants  then  gave  an  op- 
tion to  D.,  a  real  estate  agent,  who  sold 
to  R.,  not  knowing  of  the  former  nego- 
tiation. It  was  held  that  the  plaintiff 
was  not  entitled  to  a  commission,  there 
being  no  evidence  that  the  defendants 
knew  that  R.  was  the  purchaser,  or 
that  they  colluded  with  D.  to  deprive 
the  plaintiff  of  his  commission. 

The  two  following  cases  are  closely 
similar  on  the  facts  to  the  reported 
case  (RiTCH  ▼.  Robertson)  : 

In  Goldstein  v.  Walters  (1889)  15 
Daly,  397,  28  N.  Y.  S.  R.  177,  7  N.  Y. 
Supp.  756,  reargument  denied  in 
(1890)  29  N.  Y.  S.  R.  328,  8  N.  Y.  Supp. 
957,  it  was  held  that  the  plaintiff  wa« 
not  the  procuring  cause  of  the  sale 
where  the  sale  was  made  direct  to  an- 
other, acting  folr  the  plaintiff's  cus- 
tomer, in  the  ignorance  of  the  owner,. 
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the  defendant.  The  court  does  not 
refer  to  the  New  York  cases  holding 
that  the  broker's  right  to  commission 
is  not  affected  by  the  owner's  ignor- 
ance that  he  is  the  producing  cause 
of  the  sale.  See,  for  example,  Lloyd 
V.  Matthews  (1872)  51  N.  Y.  124;  Suss- 
dorff  V.  Schmidt  (1873)  55  N.  Y.  321. 

In  Stone  v.  Kreis  (1916)  202  III. 
App.  43,  after'  the  plaintiffs  had  for 
two  years  endeavored  to  induce  H.  to 
purchase  the  property,  H.  and  the  de- 
fendant informed  the  plaintiffs  that 
they  would  not  negotiate  further; 
thereafter  the  property  was  sold  to 
W.,  who  conveyed  to  H.  It  was  held 
error  to  refuse  to  instruct  th«  jury 
"that  if  they  believed  from  the  evi- 
dence that  the  defendant  acted  in  good 
faith  at  the  time  he  sold  the  property 
in  question  to  Woodward,  and  did  not 
know  that  Woodward  was  purchasing 
said  property  for  the  benefit  of  Joseph 
Hock,  their  verdict  should  be  for  de- 
fendant" The  court  said:  "Where, 
as  in  the  present  case,  there  is.  evi- 
dence tending  to  show  abandonment 
of  negotiations  with  the  broker's  cus- 
tomer,  and  entry  upon  negotiations 
with  another  party,  apparently  in  his 
own  interest,  but  in  fact  as  the  secret 
representative  of  plaintiffs'  customer, 
of  which  defendant  was  ignorant,  and 
that  defendant,  on  due  inquiry,  was 
led  to  believe  that  he  was  dealing  with 
an  entirely  new  party  and  was  not  to 
pay  commissions,  and  was  thereby  in- 
duced to  sell  at  such  lower  price,  we 
think  the  element  of  good  faith  is  ma- 
terial. It  would  not  only  seem  unjust, 
if  he  acted  in  good  faith  in  the  trans- 
action, that  he  should  be  mulcted  for 
damages  in  the  form  of  commissions 
because  of  bad  faith  and  deceit  prac- 
tised upon  him  by  plaintiffs'  customer, 
but  to  present  the  question  whether, 
so  far  as  the  operating  influences  on 
defendant  are  concerned,  plaintiffs, 
under  such  circumstances,  could  be 
said  to  be  the  procuring  cause  of  the 
sale."  The  court  does  not  refer  to 
Adams  v.  Decker  (1899)  34  111.  App. 
20,  holding  that  it  was  wholly  unim- 
portant whether  the  owner  knew  that 
his  purchaser  was  sent  by  the  broker 
or  not. 

In  Baumgartl  V.  Hoyne   (1894)   54 


111.  App.  496,  agents  employed  the 
plaintiff  to  sell  property,  who  saw  sev- 
eral persons  about  it,  one  of  whom 
spoke  to  R.,  who  eventually  bought  the 
property  and  resold  it  at  an  advance 
to  a  syndicate  composed  of  himself 
and  several  othere,  some  of  whom  had 
been  approached  at  first  by  the  plain- 
tiff. It  was  held  that  the  plaintiff  was 
not  entitled  to  a  commission,  as  he 
was  not  the  proximate  cause  of  the 
sale. 

Gormley  v.  Dangel  (1913)  214  Mass. 
5, 100  N.  E.  1084,  is  sufficiently  set  out 
in  the  reported  case  (Ritch  v.  Robert- 
son, ante,  81). 

In  Steidl  v.  McClymonds  (1903)  90 
Minn.  205,  95  N.  W.  906,  W.,  interested 
by  the  plaintiff,  a  broker,  in  pi.perty 
of  the  defendant  in  a  distant  city, 
sent  C.  to  such  city,  who  met  the  de- 
fendant's manager,  and  took  contract 
and  deed  in  his  own  name,  and  con- 
veyed the  property  to  W.  It  was  held 
that  the  knowledge  of  the  manager 
that  G.  was  acting  for  W.  was  the 
knowledge  of  the  defendant.  [Minne- 
sota does  not  support  the  general  rule 
that  ignorance  of  the  owner  that  the 
broker  procures  the  purchaser  is  no 
defense  to  the  broker's  claim  for  com- 
mission. See  Quist  v.  Goodfellow 
(1906)  99  Minn.  509,  8  L.R.A.(N.S.) 
153,  110  N.  W.  65,  9  Ann.  Gas.  431.] 

It  will  be  seen  that  the  two  follow- 
ing cases  are  directly  opposed  to  the 
reported  case  (Ritch  v.  Robertson)  : 

In  Glade  v.  Eastern  Illinois  Mln.  Go. 
(1908)  129  Mo.  App.  443,  107  S.  W. 
1002,  it  was  held  that  if  one  interested 
by  the  broker  procures  a  third  parson 
to  buy  the  defendant's  property  for 
him,  the  defendant  is  liable  for  the 
broker's  commission,  even  though  he 
did  not  know  that  the  person  inter- 
ested by  the  broker  was  interested  in 
the  purchase. 

In  Schultz  V.  Zelman  (1908)  —  Tex. 
Civ.  App.  — ,  111  S.  W.  776,  it  was  held 
that  the  plaintiff  was  entitled  to  com- 
pensation where  the  defendant  placed 
the  property  with  several  agents  for 
sale,  includiniir  the  plaintiff,  who 
showed  it  to  D.  in  the  defendant's 
presence,  and  it  was  agreed  between 
the  plaintiff  and  the  defendant  that 
the    defendant   should    negotiate    di- 
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rectly  with  D.»  but  lie  was  not  able  to 
see  him;  and  D.  bought  the  property 
through  another  broker,  who  told  the 
defendant  he  was  not  acting  for  £>., 
and  the  defendant  did  not  discover  the 
contrary  until  after  signing  the  con- 
tract. 

Where  the  plaintiffs,  employed  by 
the  defendant* 8  husband  to  sell  her 
property,  negotiated  with  the  vice 
president  of  a  bank,  and  the  husband^ 
having  notice  thereof,  sold  the  prop- 
erty to  such  vice  president  for  the 
bank,  the  convejrance  being  made  to 
the  cashier,  the  bank  paying  the 
money,  the  plaintiffs  were  held  en- 
titled to  their  commissions.  Bamett 
V.  Gluting  (1891)  3  Ind*  App.  415,  29 
N.  E.  154.  The  court  said :  "The  fact 
that  the  conveyance  was  made  to  some 
person  other  tiian  the  real  purchaser^ 
if  it  was  the  same  transaction,  and 
resulted  in  a  sale  of  the  property  of 
which  the  broker  was  the  procuring 
cause,  would  not  debar  the  latter  from 
recovering  his  commission." 

An  agreement  in  substance  that  the 
broker  was  to  have  his  commission 
if  he  sold  or  named  a  customs  who 
bought,  leased,  or  got  full  control  of 
the  property  within  a  time  mentioned, 
was  fulfilled  by  the  broker,  where  he 
named  as  probable  customers  a  rail- 
road company,  and  a  coal  company 
controlled  by  the  railroad  company, 
and  the  person  who  was  secretary  and 
treasurer  of  both  companies  bought 
the  property  and  deeded  it  to  the  coal 
company  within  the  time  specified. 
Langdon  v.  Taylor  (1910)  103  C.  C. 
A.  531,  180  Fed.  385. 

A  colorable  sale  to  a  third  party  in 
order  to  deprive  the  broker  of  his  com- 


mission will  not  have  that  result. 
Randup  v.  Schroeder  (1898)  22  Misc. 
367,  49  N,  Y.  Supp.  290. 

''An  agent  cannot  be  deprived  of  his 
commission  merely  because  the  actual 
purchaser  takes  title  in  another's 
name."  Konner  v.  Anderson  (1900) 
32  Misc.  511,  66  N.  Y.  Supp.  388. 

In  Bogart  v.  Williams  (1895)  —  Tex. 
Civ.  App.  — ,  81  S.  W.  434,  the  plain^ 
tiffs  procured  a  purchaser  who  only 
wished  part  of  the  property,  and  In- 
duced their  employee  to  take  the  other 
part,  with  the  knowledge  of  the  owner, 
the  defendant.  Thereafter  the  defend- 
ant persuaded  such  employee  to  take 
a  deed  for  the  whole,  and  then  to  con- 
vey to  the  customer,  but  it  was  held 
that  he  could  not  in  this  way  deprive 
the  plaintiffs  of  their  commission. 

The  following  case,  while  not  strict- 
ly in  point  on  the  facts,  may  be  here 
referred  to: 

Where  an  agent  has  been  employed 
to  procure  a  purchaser  of  real  estate 
at  a  price  satisfactory  to  the  owner, 
for  a  stated  commission,  and  the  agent 
introduces  to  the  owner  a  prospective 
purchaser,  who  takes  an  option  and 
allows  it  to  be  canceled,  but  the  agent 
continues  to  discuss  the  matter  with 
the  person  so  introduced,  who  subse- 
quently, with  a  partner,  purchases 
the  property  by  negotiations  with  the 
brother  of  the  owner,  in  which  the 
agent  took  no  part,  the  agent,  having 
introduced  and  continued  to  interest 
the  person  who,  with  his  partner,  did 
eventually  buy,  is  entitled  to  his  com* 
mission  as  agreed.  Cumberland  Sav. 
&  T.  Co.  V.  McGriff  (1911)  61  Fla.  159, 
54  So.  265.  B.  B.  B. 


RE  F.  H.  REILY. 


Oklahoma  Stipt*eme  Court -^  July  20,  1910, 

(—  Okla.  — ,  183  Pac.  728.) 

Attorney  and  client  —  presumption  of  innocence. 

1.  In  a  proceeding  to  disbar  an  attorney  at  law,  such  attorney  is  pre- 
sumed to  be  innocent  of  the  charges  preferred  and  to  have  performed 
his  duty  as  an  officer  of  the  court  in  accordance  with  his  oath,  and  the 

Headnotes  by  Owen,  Ch.  J. 
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evidence  in  support  of  the  charges  must  satisfy  the  court  to  a  reasonable 
certainty  that  the  charges  are  true  and  warrant  a  judgment  of  disbar- 
ment. 

[See  note  mi  this  question  beginning  on  page  93.] 


—  disbarment  —  control  over  referee. 

2.  A  referee  in  a  disbarment  pro- 
ceeding is  an  officer  of  the  court,  and 
the  court  has  full  authority  to  super- 
vise and  control  his  report  by  setting 
it  aside,  or  confirming  or  modifying  it 
as  the  facts  and  the  law  require. 

[See  23  R.  C.  L.  300.] 

—  effect  of  report  of  referee. 

3.  The  report  of  a  referee  appointed 
to  take  evidence  and  report  his  findings 
of  fact  and  conclusions  of  law  in  a  dis- 
barment proceeding  is  not  conclusive 
as  to  either  the  findings  of  fact  or  the 
conclusions  of  law,  but  is  accorded  every 
reasonable  presumption  of  being  cor- 
rect. The  burden  is  on  the  party  at- 
tacking it,  but  it  is  to  be  freely  set 
aside  by  the  court  if  found  to  be  in- 
correct 

[See  23  R.  C.  L.  302.] 


—  technical  infractions  of  law. 

4.  The  law  does  not  demand  that 
every  technical  infraction  of  the  law 
by  an  attorney  shall  require  his  dis- 
barment, although  an  attorney  should 
endeavor  to  observe  literally  the  law, 
but  it  is  those  infractions  of  duty  that 
involve  moral  turpitude  and  evince  a 
depraved  character  that  render  such  at- 
torney untrustworthy  and  are  a  reflec- 
tion upon  the  bar  and  the  court,  as  an 
officer  thereof,  that  demand  his  disbar- 
ment. 

[See  2  R.  G.  L.  1089.] 

Evidence  —  sufficiency. 

5.  Evidence  examined,  and  held  not 
sufficient  to  warrant  disbarment  of  re- 
spondent. 


(Pitchford,  J.,  dissents.) 


Original  action  on  motion  of  the  Bar  Commission  for  disbarment  of 
respondent  based  on  charges  filed  by  relator.  Findings  and  conclusioyis 
of  referee  recommending  disbarment  set  aside,  and  proceeding  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  W.  S.  Pendleton,  relator. 

Mr.  Frank  Dale,  prosecutor. 

Messrs.  E.  R.  Hastings  and  S.  W, 
HayeSy  for  respondent: 

Advances  in  the  disbursement  of  the 
Enos  Nichols  estate  by  its  represen- 
tative for  the  benefit  of  Harriet  Nichols 
Cook  and  her  estate  could  be  made 
before   the   final    distribution    of    the 

18  Cyc.  615;  Re  Moore,  96  Cal.  522, 
31  Pac.  584. 

The  supreme  court  had  the  inherent 
power  to  appoint  a  referee  to  take  the 
evidence  and  report  to  the  court  with 
his  findings  of  fact  and  conclusions  of 
law,  but  such  report  would  not  be  con- 
clusive upon  the  court  as  to  either. 

Grove  v.  Haskell,  31  Okla.  77,  116 
Pac.  805;  Krapp  v.  Aderholt,  42  Kan. 
247,  21  Pac.  1063;  Humble  v.  German 
Alliance  Ins.  Co.  85  Kan.  145,  116  Pac. 
472,  Ann.  Gas.  1912D,  630. 

The  evidence  in  support  of  the 
charges  on  which  it  is  sought  to  disbar 
an  attorney  must  satisfy  the  court  to 
a  reasonable  certainty  that  the  charges 


are  true,  to  warrant  a  judgment  of  dis- 
barment. 

People  ex  rel.  Shufeldt  v.  Barker,  56 
111.  299;  Re  Parsons,  35  Mont.  478,  90 
Pac.  163 ;  People  ex  rel.  Healy  v.  Thorn- 
ton, 228  HI.  42,  81  N.  E.  793;  Re  Newby, 
82  Neb.  235,  117  N.  W.  691 ;  State  Bar 
Commission  ex  rel.  Williams  v.  BuHivan, 
35  Okla.  745,  L.R.A.1915D,  1218,  131 
Pac.  703;  .Re  Sitton,  —  Okla.  — ,  177 
Pac  555.. 

Owen,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  original  action  brought 
on  motion  of  the  Bar  Commission, 
based  on  charges  filed  by  W.  S. 
Pendleton,  hereinafter  referred  to 
as  relator,  for  disbarment  of  F.  H. 
Reily,  a  member  of  the  bar  of 
Pottawatomie  county.  Honorable 
James  R.  Tolbert  of  Hobart  was  ap- 
pointed referee  to  take  testimony 
and  report  his  findings  of  fact  and 
conclusions  of  law.  He  reported 
specific  findings  as  to  three  counts 
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of  the  charges,  together  with  his 
conclusions,  recommending  disbar- 
ment of  respondent.  To  this  report 
exceptions  were  filed. 

Respondent  was  attorn^  for  one 
Harriet  Nichols  Cook,  of  New 
Jersey,  claimed  to  be  sole  heir  at 
law  of  Eqos  Nichols,  deceased,  who 
died  in  Pottawatomie  county  in  De- 
c^nber,  1911.  He  was  employed  as 
associate  counsel  under  the  direc- 
tion of  J.  Warr«i  Davis  of  New 
Jersey.  Harriet  Nichols  Cook  died, 
and  J.  Warren  Davis  was  appointed 
executor  of  her  estate,  respondent 
continuing  under  his  direction  to 
represent  the  estate  as  a  braeAciary 
of  the  Enos  Nichols  estate.  Prior 
to  her  death  respondent  secured  a 
loan  of  $5,000  for  her,  guarantesing 
payment  himself  by  s^arate  in- 
strument. Lydick  and  Eggerman, 
attorneys  of  Shawnee,  held  an  as- 
signment from  Harriet  Nidiols 
Cook  of  $80,000  of  her  interest  in 
the  Enos  Nichols  estate,  claiming 
that  amount  as  attom^s'  fees.  Re- 
spondent brought  suit  to  cancel  this 
assignment.  A  compromise  was 
effected  by  the  terms  of  which 
Lydick  and  Eggerman  were  to  re- 
ceive $15,000.  But  by  agreement 
judgment  was  entered  in  their  favor 
for  $20,000,  and  $5>000  of  this 
amount  was  paid  to  respondent,  far 
which  he  gave  receipt  in.  the  name  of 
Harriet  Nichols  Cook  estate  by  him- 
self as  attorney.  This  transaction 
was  at  the  time  unknown  to  the  exec- 
utor, but  when  explained  to  him  a 
few  days  later  was  entirdy  satisf ac^ 
tory  and  ratified.  Respondent  de- 
posited this  $5,000  to  his  own  ac- 
count^ and  retained  same  with  the 
consent  of  his  client  until  Septem- 
ber, 1917,  when  he  returned  the 
money  to  the  executor.  In  explana- 
tion of  this  transaction  respondent 
shows  the  money  was  secured  to 
protect  him  on  his  guaranty  of  the 
$5,000  loan  of  Harriet  Nichols 
Cook,  and  his  client  agreed  he  might 
keep  the  money  until  he  had  be^a 
relieved  of  this  personal  obligations 
The  uncontradicted  evidence  shows 
he  returned  the  money  when  the 
first  demand  was  made.  The  referee 


found  that  respondent  wrongfully 
converted  the  $5,000  to  his  own  use 
with  the  attempt  to  deprive  the  es- 
tate of  same,  and  was  therefore 
guilty  of  the  crime  of  embezzlement. 
We  do  not  approve  the  method  used 
by  respondent  in  obtaining  this 
money,  and  we  are  not  unmindful 
that  irregularities  of  this  character 
sometimes  lead  to  grave  conse- 
quences. Yet  we  do  not  find  that 
the  transaction,  as  explained  by  re- 
spondent, shows  any  intent  on  his 
part  to  defraud,  or  that  the  estate 
was  to  any  extent  defrauded. 

The  second  count  alleges  fraud 
and  irregularities  in  the  collection 
of  an  expense  account  of  $1,835, 
from  the  administrator  of  the  Enos 
Nichols  estate,  and  made  a  charge 
against  the  estate  of  Harriet  Nichols 
Cook.  This  account  was  for  money 
advanced  by  respondent  for  court 
costs  and  expense  of  taking  deposi- 
tions in  various  parts  of  the  United 
States,  representing  the  Harriet 
Nichols  Cook  estate.  The  account 
was  submitted  to  James  Mercer 
Davis,  attorney  for  J."  Warren 
Davis,  who  approved  the  same,  and 
his  action  was  later  ratified  by  J. 
Warren  Davis  as  executor.  It  does 
not  appear  the  account  was  either 
itemized  or  sworn  to,  but  the  amount 
was  recognized  as  correct,  and  was 
paid  as  a  proper  claim  against  the 
estate  of  Harriet  Nichols  Cook  as  an 
advancement  out  of  the  Enos 
Nichols  estate.  Respondent  later 
prepared  the  report  for  the  exec- 
utor, which  was  filed  with  the  county 
court  of  Pottawatomie  county, 
showing  the  expenditures  of  this 
$1,885  item. 

The  referee  found  that  respond- 
ent acted  arbitrarily,  aiid  had  been 
grossly  negligent  and  guilty  of  con- 
duct unbecoming  a  lawyer  in  this 
transaction,  although  not  prompted 
by  a  bad  or  criming  motive.  There 
was  no  question  as  to  the  correct- 
ness of  the  account,  and  while  good 
business  methods  and  that  degree  of 
care  due  the  handling  of  accounts  by 
lawyers  for  their  clients  would  re- 
quire the  account  be  itemized  and 
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verified,  the  evidenee  is  not  suffi- 
cient to  warrant  disbarment. 

The  third  count  alleges,  in  -sub- 
stance, that  respondent  entered  into 
a  conspiracy  with  E.  E.  Hood,  an 
attorney  of  Shawnee,  to  employ  a 
number  of  attorneys  of  that  county, 
and  by  paying  them  a  retaining  fee 
disqualify  them  in  an  election  of 
special  judge  to  preside  in  the  hear- 
ing of  the  probate  of  the  will  of 
Enos  Nichols,  and  thereby  thwart^ 
ing  the  administration  of  justice* 
The  referee  found  that  respondent, 
acting  with  his  associate  counsel, 
had  the  administrator  pay  out  the 
sum  of  $390  to  eight  different  law- 
yers, with  the  express  purpose  and 
intent  to  disqualify  them  in  partici- 
pating in  the  election  of  the  special 
judge,  and  that  he  was  thereby 
guilty  of  an  attempt  to  pollute  the 
administration  of  the  law.  It  ap- 
pears Hood  represented  some  of  the 
same  interests  represented  by  re- 
spondent, but  was  not  employed  as 
an  associate  counsel  with  respon- 
dent* His  employment  was  by  J. 
Warren  Davis,  and  he  reported  di- 
rectly to  him  and  to  one  Farrington, 
who  represented  some  of  the  heirs 
of  Harriet  Nichols  Cook  residing  at 
Springfield,  Missouri.  Hood  sug- 
gested to  respondent  the  necessity 
of  retaining  additional  attorneys  to 
assist  in  such  matters  as  might 
arise  in  connection  with  the  Harriet 
Nichols  Ck)ok  estate.  The  probate 
of  the  proffered  will  was  being  bit- 
terly contested.  A  large  number  of 
lawyers  had  been  employed  by.  the 
interests  adverse  to  those  of  the 
Harriet  Nichols  Cook  estate.  Depo- 
sitions were  being  tak^i  in  various 
parts  of  the  United  States,  neces- 
sitating the  absence  of  respondent 
from  Shawnee  much  of  the  time. 
Lawyers  were  retained  and  paid  by 
Hood,  totaling  $390,  and  this 
amount  was  allowed  by  the  adminis- 
trator on  the  advice  of  respondent. 
But  the  attorneys  retained  were  not 
shown  to  have  been  unfriendly  to 
respondent,  or  to  the  interests  he 
represented,  and  there  is  no  evi- 
dence indicating  they  would  have 
voted  adverse  to  his  interests.    A 


special  judge  suggested  by  opposing 
litigants  was  elected,  and  rendered 
a  judgment  adverse  to  respondent 
and  his  clients. 

The  remaining  count,  including  a 
charge  that  respondent  had  pre- 
vented rdator  from  obtaining  an  at- 
torney's fee  in  a  oase  in  which  it  was 
alleged  he  was  oihcounsel  with  re- 
lator, was  found  hy  the  referee  not 
to  be  supported  by  sufficient  evi- 
dence to  justify  a  recommendation 
for  disbarment. 

We  have  read  the  report  of  the 
referee  and  transcript  of  the  testi- 
mony with  care ;  and,  while  we  give 
due  regard  to  his  findings  and  con- 
clusions, both  because  of  his  office 
and  his  very  high  standing  and  rec- 
ognized ability  as  a  lawyer,  we  are 
unable  to  agree  with  his  findings  or 
approve  his  conclusions. 

The  referee  in  a  disbarment  pro- 
ceeding is  an  oiiicer 
of  the  court,  and  the  ^^^^^^  •** 

court     has    full     aU-    dlKluiraftent— 

thority  to  supervise  J?RJ;?i.  •^^'^ 
and  c<mtrol  his  re- 
port by  setting  it  aside,  or  confirm- 
ing or  modifying  it  as  the  facts  and 
the  law  require.  23  R.  C.  L.  300; 
Krapp  V.  Aderholt,  42  Kan.  247,  21 
Pac.  1063.  The  rule  to  be  applied 
in  considering  the  report  was  stat- 
ed in  Grove  v.  Haskell,  31  Okla.  77- 
79,  116  Pac.  806,  as  follows:  ''The 
report  of  the  referee  appointed  to 
take  the  evidence  and  report  the 
same  to  this  court 
with  his  findings  If  •tSl  •' '•'^'*'* 
of  fact  and  conclu- 
sions of  law  would  not  be  conclusive 
on  either.  It  should  and  would  be 
accorded  every  reasonable  presump- 
tion of  being  correct,  with  the  bur- 
den on  the  party  attacking  it,  but  to 
be  freely  set  aside  by  the  court  if 
found  to  be  incorrect.'* 

The  serious  consequences  of  dis- 
barment should  follow  only  where 
there  is  a  clear  preponderance  of 
evidence  against  the  respondent.  In 
such  proceeding  the  attorney  sought 
to  be  disbarred  is 


presumed      to      be  ZTSSSK^J^ 

mnocent      of      the 

charges  preferred,  and  to  have  per- 


formed  his  duty  as  an  officer  of  the 
court  in  accordance  w!th  his  oath, 
and  the  evidence  in  support  of  the 
charges  must  satisfy  the  court  to  a 
reaeonable  certainty  that  the 
charges  are  true  and  warrant  a 
judgmeiit  of  disbarment.  Re  Sitton, 
—  Okla.  — ,  177  Pac  565;  Re  Par- 
sons,  36  Mont.  478,  90  Pac.  163; 
Peoi^e  ex  rel.  Healy  v.  Thornton, 
228  m.  42,  81  N.  E.  798 ;  Re  Newby, 
82  Neb.  236,  117  N.  W.  691.  In 
the  case  of  Pec^le  ex  rel.  Shufektt 
V.  Barker,  66  111.  299,  it  was  said : 
''A  charge  so  grave  in  its  diaracter, 
and  so  fatal  in  its  consequences, 
ou^t  certainly  to  be  proved  by 
what  the  law  denominates  a  clear 
preponderance  of  the  evidence.'' 

This  language  was  quoted  with 
i4[>proval  in  the  case  of  State  Bar 
Comnussion  ex  rel.  Williams  v.  Sulli- 
van, 36  Okla.  746,  L.R.A.1916D, 
1218,  131  Pac.  703. 

The  law  does  not  demand  that 

^««ii»ie«i  every  technical  in- 

iMfrMtiM*  fraction  of  the  law 

•'  **^'  by  an  attorney  shall 

require  his  duriiarment,  although  an 


RE  REILY. 

{ —  Okla,  — ,  18S  P0C,  7M.) 
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attorney  should  endeavor  to.  ob- 
serve literally  the  law;  but  it  is 
those  infractions  of  duty  by  an  at- 
torney that  involve  moral  turpitude 
and  evince  a  depraved  character, 
rendering  such  attorney  untrust- 
worthy and  a  reflection  upon  the 
bar  and  the  court,  as  an  officer 
thereof,  that  demand  his  diri>ar- 
ment.  The  evidence  in  this  case,  as 
we  view  it,  fails  to 
prove  by  sufficient  STilH 
prepcmderance  that 
respondent  has  been  guilty  of  such 
conduct.  Therefore  the  findings 
and  conclusions  of  the  referee  will 
be  set  aside  and  the  proceeding  dis- 
missed. 

Kane,  Sharp,  HarriaoB*  Johnsent 
and  McNeill,  JJ.,  concur* 

Pitchford,  J.,  dissents. 

Rahiey  and  Higgins,  JJ.,  not  par- 
ticipating. 

Petition    for    rehearing    denied 
September  23,  1919. 


ANNOTATION. 
Presumption  of  innocence  m  disbanonenl  prnmrdiag 


In  a  proceeding  for  the  disbarment 
or  suspension  of  an  attorney,  the  at- 
torney is  presumed  to  be  innocent. 
Re  Haymond  (1898)  121  Cal.  885,  53 
Pac.  899;  He  Parsons  (1907)  35  Mont. 
478,  90  Pac.  1«3 ;  Re  Newby  (1908)  82 

Neh.  285,  117  N.  W.  691;  Re  

(1916)  175  App.  Diy.  668,  161  N.  Y. 
Supp.  504;  and  see  the  reported  case 
(RERBQiY^ante,  89). 

Thus,  in  the  case  of  Re  Haymond 
(1898)  121  Cal.  885,  53  Pac.  899,  an 
attorney  was  accused  of  havinsr  vio- 
lated his  oath  of  office  and  duty  as  an 
attorney,  in  that  he  failed  to  main- 
tain the  respect  due  the  courts,  and 
had  not  discharged  his  duties  to  the 
best  of  his.  ability.  It  was  allesred 
that  the  accused  offered  to  sell  a  con^ 
fession  of  a  maa  about  to  be  tried  for 
a  felony,  and  agreed  that  it  would 
be  attested  by  the  district  attorney 
and  judge  of  the  superior  court.    Dis- 


missing  the  accusation,  the  court  held 
that  all  intendments  were  in  favor  of 
the  accused.  The  court  said:  "This 
accusation  is  in  the  nature  of  a  crimi- 
nal charge,  and  all  intendments  are 
in  favor  of  the  accused.  The  accusa- 
tion is  not  sufficient  if,  all  its  state- 
ments being  true,  the  accused  could 
be  innocent." 

In'  the  case  of  Re  Parsons  (1907) 
85  Mont.  478,  90  Pac.  163,  a  petition 
for  the  disbarment  of  two  attorneys 
at  law  recited  that  the  accused  had 
been  guilty  of  subornation  of  perjury, 
attempted  subornation  of  perjury,  and 
conspiracy.  The  record  disclosed  that 
someone  had  attempted  to  defraud 
the  accuser,  but  it  did  not  appear  that 
the  accused  had  any  knowledge  of  the 
transaction  until  after  it  took  place, 
nor  did  it  appear  that  the  parties  at 
fault  communicated  to  the  accused, 
who  were  their  attorneys,  any  guilty 
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knowledge  they  misrht  have  had.  The 
courts  held  that  in  disbarment  i>ro* 
ceedings  the  accused  were  presumed 
to  be  innocent  of  the  charges  pre- 
ferred, and  to  have  performed  their 
duties  as  officers  of  the  court  in  ac* 
cordance  with  their  oaths,  saying: 
"There  is  but  one  allegation  of  the 
petition  that  is  substantiated,  and  that 
is  that  some  person  or  persons  at- 
tempted to  defraud  the  W.  H.  Smead 
Company  of  its  money  by  inducing 
Mrs.  Vandervoort  to  compel  the  mort- 
gage of  record.  There  is  no  evidence 
whatsoever  that  the  accused  had  any 
knowledge  of  the  transaction  until 
after  this  act  was  done.  Thereafter 
they  appeared  as  counsel  for  the 
Paynes  and  Kennedy,  but  there  is  no 
proof  that  any  guilty  knowledge  these 
persons  may  have  had  was  ever  com- 
municated to  Hieir  attorneys.  They 
are  presumed  to  be  innocent  of  the 
charges  preferred,  and  presumed  to 
have  properly  performed  their  duties 
as  officers  of  the  court  in  accordance 
with  their  oaths." 

In  the  case  of  Re  Newby  (1908)  82 
Neb.  235,  117  N.  W.  691,  a  proceed- 
ing for  disbarment,  an  attorney  was 
charged  with  impersonating  a  de- 
ceased person,  forging  the  name  of 
the  deceased  person,  and  assuming  to 
appear  for  him.  The  court  said: 
"While  the  proceedings  in  this  mat- 
ter are  not  criminal  in  their  nature, 
in  view  of  the  momentous  conse- 
quences to  the  person  charged,  in- 
volving his  means  of  obtaining  a  live- 
lihood from  his  profession,  and  his 
reputation  as  an  honest  and  honorable 
man,,  the  presumption  of  innocence 
applies,  and  his  culpability  must  be 
established  by  at  least  a  clear --pre- 
ponderance of  the  evidence.  The 
court  should  be  satisfied  to  a  reason- 
able certainty  that  the  charges  are 
true.  .  .  .  We  cannot  say  that  we 
are  satisfied  from  the  evidence  that 
he  is  innocent  of  the  charges  made 
against  him,  nor  can  we  say  that  we 
are  satisfied  to  a  reasonable  certainty 
of  his  guilt.  The  mind  of  the  court 
being  in  this  condition,  it  is  our  duty 
to  give  Mr.  Newby  the  benefit  of  the 
doubt,  and  to  hold  that  the  charges 
have  not  been  sustained  by  the  evi- 


dence to  sueh  an  extent  as  to  warrant 
the  infliction  of  the  severe  penalty  that 
must  inevitably  have  followed  had  we 
been  fully  satisfied  of  his  guilt." 

In  Re (1916)  176  App.  Div. 

663,  161  N.  Y«  Supp.  604,  an  attorney 
was  accused  of  having  conspired  to 
defraud  a  railroad,  in  that  he  pur- 
chased a  ticket  from  the  company, 
feigned  sickness,  and  on  the  refusal 
of  the  agent  to  redeem  the  ticket,  in- 
stituted an  action  to  recover  the  statu- 
tory penalty  from  the  company.  He 
was  also  accused  of  having  committed 
perjury  in  that  trial.  The  court  held 
that  the  accused  in  disbannent  pro- 
ceedings was  presumed  to  be  inno- 
cent, especially  when  the  charges,  if 
true,  would  constitute  a  crime.  It  was 
said:  "The  evidence  to  sustain 
charges  such  as  have  been  here  made, 
and  in  a  proceeding  of  this  kind, 
should  be  clear  and  satisfactory  and 
convincing.  The  respondent  is  pre- 
sumed to  be  innocent,  and  pn>of  of  his 
guilt  should  be  clearly  establiahed. 
This  is  especially  true  where,  as  in 
this  case,  the  charges,  if  true,  con- 
stitute violations  of  the  Gritttinal  law.'' 

In  Ex  parte  Gadsden  (1911)  89  S.  C 
362,  71  S.  E.  962,  it  appeared  that  an 
appeal  of  an  action  to  set  aside  an 
assignment  because  of  fraudulent  mis- 
representations of  an  attorney,  record 
and  decision  in  which  reflected  dis- 
astrously on  the  professional  charac- 
ter of  the  attorney,  waa  abandoned. 
Whereupon  the  attorney  petitioned 
the  court  that  it  retain  and  examine 
the  record  on  appeal,  and  give  him 
such  protection  as  in  the  opinion  of 
the  court  was  proper.  The  court  held 
that  an  attorney's  integrity  was  pre- 
sumed, saying:  "In  considering  the 
conclusion  to  be  drawn  from  these 
conditions,  it  is  to  be  borne  in  mind 
that  the  law  forbids  that  any  person 
should  participate  officially  as  an  at- 
torney in  the  administration  of  justice 
until  he  has  furnished  satisfactory 
proof  of  good  character.  The  pre- 
sumption is  therefore  in  favor  of  the 
integrity  of  the  bar;  and  on  the  great 
issue  of  the  honest  or  depravity  of 
an  attorney  the  rule  of  authority  and 
reason  is  that  the  court  should  require 
the  charge  of  depravity  to  be  estab- 
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liahed  by  the  clear  pr^)onderMice  of 
the  evidence.'' 

In  the  case  of  Re  Wellcome  (1899) 
23  Mmit.  450,  59  Pac.  445,  a  proceed- 
ing to  disbar  an  attorney,  the  accused 
was  charged  with  haying  committed 
bribery  to  obtain  the  election  of  a 
certain  person  to  the  United  States 
Senate.  On  the  trial  the  accused 
failed  to  testify  in  his  own  defense. 
The  court  held  that  while  the  accused 
was  presumed  to  be  innocent  of  the 
charge  preferred  against  him,  the  pre^ 
sumption  remained  only  until  it  ap- 
peared with  reasonable  certainty  that 
he  was  guilty.  When  this  was  made 
to  appear,  then  it  was  incumbent  on 
him  to  speak.  It  was  said:  ''Certain- 
ly the  accused  is  presumed  to  be  in- 
nocent until  the  contrary  appears,  but 
in  this  kind  of  proceeding  this  pre- 
sumption remains  with  him  only  until 
it  appears  to  the  court  with  reasonable 
certainty  that  he  is  guilty.  When  this 
is  made  to  appear,  then  it  is  incum- 
bent upon  him  to  speak.'' 

In  Colorado,  however,  the  contrary 
rule  has  been  declared  in  People  ex 
rel.  Colorado  Bar  Asso.  v.  Webster 
(1901)  28  Colo.  223,  64  Pac.  207.  In 
that  ckae  an  attorney  at  law  was 
charged  with  collecting  money  and 


failing  to  pay  it  over  on  demand,  and 
with  receiving  money  from  a  client 
with  instructions  to  bring  suit  to  es- 
tablish a  lien  on  certain  land,  to  pay 
a  docket  fee,  to  pay  delinquent  taxes 
and  redeem  the  land  from  a  tax  sale, 
and  a  failure  to  follow  such  instruc- 
tions. The  accused  interposed  an  an- 
swer which  alleged  that  prior  to  the 
institution  of  the  disbarment  proceed- 
ings he  paid  over  to  the  clients  the 
full  amount  collected  less  necessary 
fees  and  charges.  He  also  alleged 
that  on  being  informed  that  a  tax  deed 
had  been  issued  on  the  land,  a  suit 
was  brought  to  foreclose  the  deed  of 
trust  and  annul  the  tax  deed,  that  the 
accused  held  part  of  the  money  to  pay 
the  taxes  if  it  should  be  decided  that 
the  client  should  pay  them,  and  if  not 
he  was  ready  to  pay  the  money  to  the 
client.  Holding  that  the  answer  was 
evasive  and  insufficient,  the  court 
said:  "In  cases  of  this  character 
'there  is  no  presumption  that  the  re- 
spondent is  innocent;  and  unless  re- 
spondent fairly  and  in  detail  explains 
to  the  court  his  entire  connection  with 
the  transaction  wherein  he  is  charged 
with  improper  conduct,  it  will  be  pre- 
sumed that  he  is  unable  to  do  so." 

R.  C.L. 


CITY  OF  MONTESANO 

V. 

F.  L,  CARR. 

Washington  Supretne  Court  (Dept»  No*  2)  ^^Julp  11  f  101S» 

(80  Wash.  884,  141  Pac  894,) 

CorporafkHi  —  creditor's  suit  on  stock  subscription. 

1.  An  unsecured  creditor  of  an  insolvent  corporation  cannot  maintain 
an  action  at  law  for  his  own  benefit  to  recover  his  claim  from  one  who  has 
not  paid  his  subscription  to  the  stock  of  the. corporation, 

[See  note  on  this  question  beginning  im  page  100.] 

Judgment  —  conformity  to  pleadings. 

2.  A  petition  by  an  individual  cred-  not  support  a  judgment  in  favor  of  the 
iter  of  a  corporation  for  judgment  in  creditors  generally  of  the  corporation, 
a  certilin  sum  against  a  stockholder  who  with  the  appointment  of  a  receiver  to 
has  not  paid  his  subscription,  and  for  collect  the  subscription  and  distribute 
such  oUier  and  further  relief  as  to  the  the  proceeds, 

court  may  seem  just  and  equitable,  will         [See  16  R.  G«  L.  604.]  .    . 
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Action  —  distinctiati  between  law  aftd 

equity. 

3.  Even  where  the  distinction  be- 
tween actions  at  law  and  suits  in  equity 


has  been  abolished,  courts  must  never-* 
theless,  of  necessity,  recoirnise  certain 
inherent  distinctions  between  them. 
[See  10  R.  C.  L.  264.] 


Cross  appeals  from  a  judgment  of  the  Superior  Court  for  Chehalis 
County  (Irwin,  J.)  in  an  action  to  recover  a  claim  against  a  corporation 
from  a  defaulting  subscriber  to  stock,  defendant  appealing  from  the  judg* 
ment  against  him  in  favor  of  the  creditors  of  the  insolvent  corporation, 
with  the  appointment  of  a  receiver  to  enforce  payment  of  the  judgment  by 
execution  and  to  distribute  the  proceeds ;  and  the  city  appealing  from  the 
judgment  in  favor  of  the  creditors  instead  of  in  its  favor  for  its  exclusive 
use  and  benefit.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Morgan  &  Brewer  and  Gor-     was  rendered  by  the  court  against 


don  &  Easterday,  for  defendant : 

The  proceeds  of  an  unpaid  stock  sub- 
scription is  a  trust  fund  for  the  benefit 
of-  all  the  creditors  of  a  corporation. 

Burch  V.  Taylor,  1  Wash.  245,  24 
Pac.  438;  Wilson  v.  Book,  13  Wash. 
676,  43  Pac.  939 ;  Watterson  v.  Master- 
son,  15  Wash.  514,  46  Pac.  1041 ;  Mit- 
chell v.  Jordan,  36  Wash.  649,  79  Pac. 
311;  New  York  Nat.  Exch.  Bank  v. 
Metropolitan  Sav.  Bank,  28  Wash.  558, 
68  Pac.  905. 

A  stockholder  is  not  liable  on  his  sub* 
scription  to  capital  stock  of  a  corpora* 
tion  unless  the  whole  of  the  capital 
stock  has  been  subscribed. 

Elderkin  v.  Peterson,  8  Wash.  674, 
36  Pac.  1089;  Denny  Hotel  Co.  v. 
Schram,  6  Wash.  134,  36  Am.  St.  Rep. 
130,  32  Pac.  1002;  Denny  Hotel  Co.  v. 
Gilmore,  6  Wash.  152,  32  Pac.  1004. 

Mr.  O.  M.  Nelson  for  plaintiff. 

Parker,  J.,  delivered  the  opinion  of 
the  court: 

As  we  proceed,  we  think  it  will 
appear  that  this  cause  was  com- 
menced and  prosecuted  to  final  judg- 
ment in  the  superior  court  by  the 
plaintiff  city  as  a  pure  action  at  law, 
seeking  only  recovery  for  its  own 
exclusive  use  and  benefit  of  a  per- 
sonal money  judgment  against  the 
defendant,  Carr.  The  city  seeks  re- 
covery of  such  judgment  against 
Carr  upon  the  ground  that  it  is  a 
creditor  of  the  Montesano  Planing 
Mill  Company,  an  insolvent  corpora- 
tion, and  that  Carr  is  indebted  to 
that  company  in  the  sum  of  $1,000 
for  an  unpaid  stock  subscription 
made  by  him  to  its  capital  stock. 
After  trial  before  the  court  without 
a  jury,  a  personal  money  judgment 


Carr,  not  in  favor  of  the  city  for  its 
own  use  and  benefit,  but  in  favor  of 
the  creditors  of  the  Montesano  Plan- 
ing Mill  Company,  including  the  ap- 
pointment of  a  receiver  for  that 
company  to  enforce  payment  of  the 
judgment  by  execution,  if  not  volun- 
tarily paid  by  Carr,  and  distribute 
the  proceeds  tliereof  among  the 
creditors  of  the  Montesano  Planing 
Mill  Company.  Carr  has  appealed 
from  the  judgment,  seeking  reversal 
thereof  upon  the  ground,  among 
others,  that  the  trial  court  erred  in 
permitting  the  city  to  maintain  an 
action  for  ita  own  benefit,  and  in 
rendering  the  judgment,  in  view  of 
the  fact  that  the  cause  was  com- 
menced, and  at  all  times  prosecuted 
by  the  city,  as  a  law  action  for  its 
exclusive  use  and  benefit.  The  rec- 
ord before  us  plainly  shows  that 
Carr  is  entitled  to  here  urge  reversal 
of  the  judgment  upon  these  grounds. 
The  city  has  also  appealed  from  the 
judgment,  seeking  reversal  thereof 
and  the  rendering  of  a  judgment  in 
its  favor  against  Carr  for  its  ex- 
clusive use  and  benefit. 

The  facts  determinative  of  the 
city's  right  to  maintain  this  action 
we  may  regard  as  not  in  dispute. 
It  is  of  no  material  consequence  her^ 
w^hether  we  regard  the  question  as 
being  presented  by  the  claim  of  er- 
ror made  by  counsel  for  Carr  on  the 
trial  court's  overruling  of  his  de- 
murrer to  the  city's  third  amended 
complaint,  or  by  the  claim  of  error 
made  by  counsel  for  Carr  in  the 
rendering  of  the  judgment  by  the 
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court  upon  the  evidence  presented 
at  the  trial.  The  controUinsf  facts 
touching  this  question  may  be  sum- 
marized as  follows :  The  Montesano 
Planing  Mill  Company  is  a  domestic 
corporation  of  this  state.  In  De- 
cember,  1909,  it  became  insolvent, 
and  passed  into  the  hands  of  a  re* 
ceiver  appointed  by  the  superior 
court  of  Chehalis  county  for  the 
purpose  of  winding  up  its  affairs, 
reducing  its  assets  into  money,  and 
distributmg  the  same  to  its  credi** 
tors.  The  receiver  proceeded  accord- 
ingly, administered  his  trust  to  com- 
pletion,  as  he  and  the  court  evidently 
then  thought,  resulting  in  the  pay- 
ment of  a  dividend  of  8  per  cent  to 
the  creditors,  and  the  discharge  of 
the  receiver  by  the  court  in  January, 
1911.  The  dty  became  a  creditor 
of  the  Montesano  Planing  Mill  Com- 
pany by  reason  of  being  compelled 
to  pay  for  certain  lumber  used  in  a 
public  improvement  which  bad  been 
constructed  by  the  Montesano  Plan- 
ing Mill  Company  for  the  city,  be- 
cause of  the  failure  of  that  company 
to  pay  for  the  lumber ;  the  city  hav- 
ing previously  paid  that  company 
for  tiie  construction  of  the  improve- 
ment. Just  when  the  city  thus  be- 
came a  creditor  of  the  Montesano 
Haning  Mill  Company  is  not  ren- 
dered certain  by  the  record  before 
us,  though  we  assume,  4or  argu- 
ment's ssJce,  as  counsel  insist,  that 
the  city  became  such  creditor  after 
the  discharge  of  the  receiver.  The 
city  has  not  reduced  its  claim  against 
the  Montesano  Planing  Mill  Corn-^ 
pany  to  judgment.  This  action  con- 
stitutes its  first  effort  to  secure  pay- 
ment of  its  plaim.  Thereafter,  in 
November,  1910,  the  dty  commenced 
this  action  against  Carr,  as  sole  de- 
fendant, resting  its  claim  upon  the 
facts  we  have  summarized  and  as- 
sumed as  true,  as  claimed  by  counsel 
for  the  city,  and  also  upon  the  al- 
leged fact  that  Carr  is  indebted  to 
the  Montesano  Planing  Mill  Com- 
pany in  the  sum  of  $1,000,  and 
interest  thereon,  upon  an  unpaid 
subscription  made  by  him  to  the 
capital  stock  of  that  company.  The 
entire  prayer  of  the  city's  third 
7  A.L.It.— 7. 


amended  complaint,  the  one  upon 
which  the  trial  proceeded  after  the 
6verruling  of  Carr's  demurrer  theret 
to,  reads  as  follows:  "Wherefore 
plaintiff  prays  for  judgment  in  the 
sum  of  $1,687.44,  with  interest 
thereon  at  6  per  cent,  against  th^ 
said  F.  L.  Carr,  and  for  such  other 
and  further  relief  as  to  the  court 
may  seem  just  and  equitable.'' 

So  far  as  our  law  recognizes  a 
distinction  between  an  action  at  law 
and  a  suit  in  equity,  it  is  manifest 
that  counsel  for  the  city  has,  at  all 
times  up  to  the  moment  of  render- 
ing judgment  in  tills  action,  prose- 
cuted the  same  upon  the  tlieory  that 
this  is  a  pure  law  action.  Indeed, 
his  very  appeal  to  this  court  but 
emphasizes  ^is  fact,  wherein  he  is 
still  seeking  a  personal  money  judg- 
ment against  Carr,  and  insisting 
that  the  trial  court  erred  in  not 
awarding  the  city  such  a  judgment 
tipon  the  trial  for  the  exclusive  use 
and  benefit  of  the  city.  At  no  time 
has  counsel  for  the  city  waged  the 
action  in  the  interest  of  the  other 
creditors  of  the  insolvent  Montesano 
Planing  Mill  Company,  nor  is  there 
anything  in  the  record  suggesting 
tRat  the  action  would  assume  this 
form  until  after  the  trial  and  sub- 
mission of  the  cause  to  the  court  for 
final  decision,  when  the  court,  of  its 
own  motion,  rendered  the  judgment 
against  Carr  and  in  favor  of  the 
creditors  generally  of  the  Montesano 
Planing  Mill  Company,  appointing 
a  receiver  to  enforce  payment  of  the 
judgment,  and  distribute  the  pro- 
ceeds thereof  among  such  creditors. 
Carr  has  not  been  called  upon  at  any 

time  from  the  be-  j^awieni- 
ginning  to  the  end  conformity  to 
of  this  action  to  de-  »**^*''««- 
fend  against  the  rendition  of  a  judg- 
ment of  the  nature  here  entered 
against  him  by  the  court  of  its  own 
motion. 

While  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  as  to 
the  mere  form  no  longer  exists  in 
this  state,  the  courts  nevertheless 
are,  of  necessity,  compelled  to  recog- 
nize certain  inherent  distinctions 
between  them.    Thompson  v.  Caton, 
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3   Waah.   Terr.   31,   13   Pac.   186; 

Distler  v.   Dabney, 
duuiTcTioH  7  Wash.  431, 35  Pac. 

i»y^;«;t/;^  138,  1119 ;  Barto  v. 
•odea-ttr.  Seattle  &  I.  R.  Co. 

28  Wash.  179,  182,  68  Pac,  442; 
Overlock  v.  Shinn,  28  Wash.  205, 
210,  68  Pac.  436. 

It  is  often  necessary  to  recognize 
this  distinction  as  an  aid  to  the  de- 
termination of  the  question  of  the 
right  of  a  party  to  prosecute  an . 
action  for  his  exclusive  benefit,  and 
this,  we  think,  is  the  real  question 
here  involved. 

In  the  early  case  of  Burch  v.  Tay- 
lor, 1  Wash.  245,  24  Pac.  438,  this 
court  had  occasion  to  consider  the 
question  of  the  right  of  a  creditor 
of  an  insolvent  corporation  to  sue 
for  and  recover  the  debt  due  him 
from  the  corporation  by  an  action 
at  law  against  a  stockholder  of  the 
corporation  to  the  extent  of  his  un- 
paid stock  subscription.  The  action 
was  so  commenced  and  prosecuted 
to  a  personal  money  judgment  ren- 
dere4  against  the  stock  subscriber 
in  a  justice  court.  The  defendant 
appesJed  to  the  territorial  district 
court,  where  the  judgment  of  the 
justice  court  was  reversed.  On  ap- 
peal from  the  decision  of  the  dis- 
trict court  to  this  court,  the  decision 
of  the  district  court  was  affirmed 
upon  the  theory  that  an  action  at 
law  could  not  be  maintained  by  a 
creditor  of  an  insolvent  corporation 
against  one  of  its  stockholders  upon 
an  unpaid  stock  subscription  for  the 
exclusive  use  and  benefit  of  such 
creditor.  Justice  Stiles,  speaking 
for  the  court,  said:  "The  main 
ouestlon  involved  in  this  case  is: 
Does  §  2484  of  the  Code  of  Washing- 
ton authorize  an  action  at  law  by  a 
creditor  of  a  corporation  against  a 
stock  subscriber?  This  inquiry,  if 
determined  in  the  negative,  would 
oust  the  justice's  court  of  jurisdic- 
tion. The  second  clause  of  §  2434 
is  as  follows :  'Each  and  every  stock- 
holder shall  be  personally  liable  to 
the  creditors  of  the  company  to  the 
amount  of  what  remains  unpaid  up- 
on his  subscription  to  the  capital 
stock,  and  not  otherwise,'  which  is 


simply  a  declaration  of  the  Ameri- 
can doctrine  of  the  common  law  of 
corporations  as  held,  almost  with- 
out exception,  in  the  decisions  of  the 
courts.  Thomp.  Liability  of  Stock- 
holders, p  25-37 ;  Cook,  Stock  and 
Stockholders,  §  199,  and  note  1; 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L. 
ed.  731." 

And,  after  holding  that  unpaid 
stock  subscriptions  are  a  trust  fund 
for  the  payment  of  creditors,  he 
continued:  'To  enforce  a  right  to 
participate  in  a  trust  fund  requires 
proceedings  in  equity,  unless  there 
be  peculiar  and  explicit  statutory 
provisions  to  the  contrary.  So  in 
this  class  of  cases  the  action  must 
be  in  equity  where  the  creditor  de- 
sires himself  to  be  the  actor  in  the 
proceedings  to  collect  and  apply  sub- 
scriptions. Therefore,  in  the  case 
at  bar,  the  justice  had  no  jurisdic- 
tion of  the  subject-matter  of  the  ac- 
tion, and  the  judgment  must  be 
affirmed.'' 

We  note  that  the  exact  language 
of  the  early  statute  quoted  in  that 
decision  is  preserved  as  a  part  of 
our  present  law  in  §  3698,  Rem.  & 
Bal.  Code,  which  is,  in  substance, 
the  same  as  that  found  in  |  4,  article 
12,  of  our  state  Constitution. 

Wilson  V.  Book,  13  Wash.  676,  4S 
Pac.  939,  was  also  a  law  action  by^ 
a  creditor  of  an  insolvent  bank,' 
seeking  recovery  for  his  own  benefit 
from  a  stockholder  of  the  bank  upon 
the  stocldiolder's*  secondary  liabil- 
ity ;  that  is,  the  liability  imposed  up- 
on the  stockholder  by  §  11,  article 
12,  of  the  state  Constitution,  beyond 
what  he  might  owe  upon  his  stock 
subscription.  The  question  was 
there  again  examined  by  the  court 
and  the  former  holding  adhered  to, 
the  trust  theory  being  applied,  as 
where  the  recovery  was  sought  upon 
an  implied  stock  subscription.  Chief  i, 
Justice  Hoyt,  speaking  for  the  court^ 
said :  *'A  method  which  would  allowi 
a  single  creditor  to  maintain  an  ac-l 
tion  at  law  against  one  or  more  ot 
the  stockholders  for  his  own  bene4 
fit  would  be  so  unjust  to  other  cred4 
iters,  and  might  result  in  such  an-^ 
noyance  to  the  stockholders,  thsiii 
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only  the  most  positive  language 
would  justify  the  courts  in  holding 
that  the  liability  might  be  thus  en- 
forced. So  to  hold  would  enable  one 
creditor  to  obtain  more  than  his 
share  of  the  fund  which  should  be. 
derived  from  this  liability.  Not 
only  would  such  a  holding  allow  a 
creditor  to  do  this,  but  under  it  a 
stockholder  could  be  subjected  to  a 
separate  suit  at  the  instance  of  each 
one  of  the  creditors  of  the  corpora- 
tion." 

The  question  was  again  examined 
by  this  court  in  Watterson  v.  Mas- 
terson,  15  Wash.  511,  46  Pac.  1041, 
and  the  former  decision  adhered  to, 
after  earnest  argument  by  learned 
counsel  to  induce  the  court  to  depart 
from  its  former  holdings. 
*  Our  attention  is  called  to  the  de- 
cisions in  Adamant  Mfg.  Co.  v.  Wal- 
lace, 16  Wash.  614, 48  Pac.  415 ;  New 
York  Nat.  Exch.  Bank  v.  Metropoli- 
tan Sav.  Bank,  28  Wash.  553,  68 
Pac.  905;  Chilberg  v.  Siebenbaum, 
41  Wash.  663,  84  Pac.  598.  These 
decisions  are  not  in  the  least  incon- 
sistent with  the  conclusions  reached 
by  the  court  in  the  above-noticed 
cases.  These  decisions  simply  recog- 
nize the  right  of  a  creditor  to  main- 
tain a  suit  in  equity,  in  the  interest 
of  himself  and  all  other  creditors 
of  an  insolvent  corporation,  against 
a  stockholder  of  such  corporation, 
to  compel  payment  of  his  unpaid 
stock  subscriptions,  or  payment  of 
the  additional  liability  which  the 
Constitution  imposed  upon  him  as 
a  stockholder,  quite  a  different  mat- 
ter from  the  claimed  right  of  a 
creditor  to  maintain  ah  action  at 
law  for  his  own  exclusive  benefit 
against  a  stockholder  upon  his  lia- 
bility to  the  corporation  as  such.  In 
the  last-cited  case.  (41  Wash.,  at 
page  669)  it  is  said:  "An  action 
of  this  kind  is  in  the  nature  of  a 
creditor's  bill."  While  speaking  gen- 
erally, this  is  a  correct  statement. 
We  think  the  real  nature  of  tibie  ac- 
tion is  that  of  a  creditor's  bill  where 
the  plaintiff  prosecutes  for  himself 
and  all  other  creditors,  in  view  qf 
the  fact  that  he  is  seeking  payment 
of   his   claim   from   a  trust   f vmd 


against  which  his  rights  are  not  pre- 
ferred, but  are  the  saime  as  other 
creditors. 

We  do  not  overlook  the  holding 
of  this  court  in  Dunlap  v.  Ranch, 
24  Wash.  620,  64  Pac.  807.    In  that 
case  the  action,  it  is  true,  was  orig- 
inally commenced  by  the  creditor 
against  the  stockholder  upon  his  un- 
paid stock  subscription,  for  the  ex- 
clusive use  and  benefit  of  the  cred- 
itor; but,  while  the  case  was  pend- 
ing, the  plaintiff  creditor  gave  notice 
to  the  defendants  and  filed  a  written 
offer,  requesting  that  an  order  be 
entered  in  the  cause,  substituting 
one  Beach,  the  receiver  of  the  cor- 
poration, as  plaintiff ;  Beach  having 
been  appointed  receiver  of  the  cor- 
I>oration  pending  the  action,  in  an- 
9ther  action,  and  offering  to  assign 
any    judgment    recovered    in    the 
action  to  the  receiver,  to  the  end 
that  the  proceeds  thereof  might  be 
equitably    distributed    among    the 
creditors.     This  was  a  voluntary 
conversion  of  the  law  action  into 
an  equitable  one  for  the  benefit  of 
all  creditors  before  the  rendition  of 
judgment  in  that  action*     There- 
after the  cause  proceeded,  and  judg- 
ment was  rendered  accordingly.  The 
city,  plaintiff  and  appellant  in  this 
action,  has  at  no  time  ever  assumed 
such  i^n  attitude.    It  not  only  prose- 
cuted this  action  for  its  own  benefit 
as  a  pure  law  action  up  to  the  very 
moment  of  the  rendition  of  the  judg- 
ment, but  continues  in  that  attitude 
by  appealing  from  the   judgment 
rendered,  and  claiming  error  on  the 
part  of  the  learned  trial  court  in 
not  rendering  judgment  in  its  favor 
for  its  own  exclusive  use  and  benefit. 
We  are  of  the  opinion  that  the  city 
has  no  legal  right  to  maintain  this 
action.    The  decisions  of  this  court 
in  Elderkin  v.   Peterson,  8  Wash. 
674,  36  Pac.  1086;  Mitchell  v.  Jor- 
dan, 36  Wash.  645,  79  Pac.  311,  and 
Cox  V,  Dickie,  48  Wash.  264,  93  Pac. 
523,  holding  that  a  receiver  for  an 
insolvent  corporation  may  maintain 
an  action  either  at  law  or  in  equity 
to  recover  from  a  stockholder  upon 
bis  liability  as  such,  are  not  incon- 
aistent  with  the  conclusion  we  here 
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reach.  Whatever  the  nature  of  the 
action  may  be,  when  prosecuted  by 
a  receiver,  it  is,  of  course,  for  the 
benefit  of  all  creditors  of  the  in* 
solvent  corporation. 

We  have  not  lost  sight  of  the  fact 
that  the  city's  prayer  for  a  personal 
money  judgment  against  Carr  con- 
eludes  with  the  words,  "and  such 
other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable." 
Whatever  construction  might  be 
placed  upon  this  language  of  the 
prayer,  under  different  circum- 
stances, it  seems  to  us  quite  plain 
that  it  does  not  result  in  converting 
this  action  into  an  equitable  action 
for  the  benefit  of  the  city  and  the 
other  creditors  of  the  insolvent 
Montesano  Planing  Mill  Company, 
in  view  of  the  manifest  theory  upon 
which  counsel  for  the  city  has  waged 
this  action.  Indeed,  his  attitude 
constitutes,  in  substance,  an  asser- 
tion that  his  general  prayer  for  re- 
lief had  no  such  meaning.  He  is 
still  consistently  insisting  here  that 
the  judgment  of  the  trial  court  was 
erroneous  in  so  far  as  it  was  ren* 
dered  in  favor  of  the  creditors,  in- 
stead of  in  favor  of  the  city  for  its 
exclusive  use  and  benefit. 

As  to  the  appeal  taken  by  the  city 


in  this  cause,  little  need  be  said ;  it 
being  practically  disposed  of  by  our 
discussion  above  made,  which  neces- 
sarily leads  to  the  conclusion  that 
the  city  cannot  recover  from  Carr 
in  the  manner  here  sought  upon  his 
unpaid    stock    sub- 
scription if,  in  fact,  S^e'duS"*  «Tt 
he  is  indebted  to  the  JI^TiSi^ton 
Montesano  Planing 
Mill  Company  iipon  that  subscrip- 
tion.    Other  contentions  made  by 
counsel  for  the  city  upon  its  appeal, 
we  think,  are  wholly  without  merit, 
and  do  not  call  for  discussion. 

If  it  be  suggested  that  the  judg- 
ment of  the  learned  trial  court  was, 
in  any  event,  a  correct  disposition 
of  the  cause  upon  the  merits,  which 
theory  counsel  for  the  city  is  com^ 
bating  even  at  this  time,  we  thinlc 
such  suggestion  may  be  answered 
in  the  negative  by  the'  fact  that 
Carr,  as  defendant,  was  not  called 
upon  to  defend,  and  was  not  de- 
fending, an  action  calling  for  any 
such  judgment. 

We  conclude  that  the  judgment 
must  be  reversed  and  the  action  dis- 
missed. 

It  is  80  ordered. 

FuDerton,  Morris,  and  Mounty  JJ., 

concur. 


ANNOTATION. 

Right  of  creditor  of  insolvent  corporation  to  sue  stockholder  at  law  upon 

unpaid  subscription. 


I.  In  general,  100. 
II.  Under  statutes,  102. 

f.  In  general. 

The  general  theory  of  the  cases  is 
that,  in  the  absence  of  statute  express* 
ly  authorizing  such  an  action,  the  lia- 
bility of  a  stockholder  in  an  insolvent 
corporation  upon  his  unpaid  subscrip- 
tion is  to  the  corporation  or  its  repre- 
sentative; and  it  is  held  that  a  cred- 
itor cannot  maintain  an  action  at  law 
against  the  stockholder  upon  this  un- 
paid subscription.  Patterson  v.  Lynde 
ri883)  106  U.  a  519,  27  L.  ed.  265,  1 
Sup.  Ct.  Rep.  432;  Re  Glen  Iron  Works 
a878)  18  Phila.  479,  Fed.  Cas.  No. 
17,686:  Brown  v.  Pisk  (1885)  28  Fed, 


228;  Jones  v.  Jarman  (1879)  34  Ark. 
323;  German  Nat.  Bank  v.  Farmers 
&  M.  Bank  (1898)  64  Neb.  593,  74  N. 
W.  1086;  Van  Pelt  v.  Gardner  (1898) 
54  Neb.  701,  74  N.  W.  1083,  75  N.  W, 
874;  Reed  v.  Burg  (1901)  2  Neb. 
(Unof.)  117,  96  N.  W.  414;  Thompson- 
Houston  Electric  Co.  v.  Murray  (1897) 
60  N.  J.  L.  20,  37  Atl.  443;  Wellington 
V.  Continental  Constr.  &  Improv.  Co. 
(1889)  52  Hun,  408,  5  N.  Y.  Supp.  587; 
Ladd  V.  Cartwright  (1879)  7  Or.  329; 
13  Mor.  Min.  Rep.  607;  Montesano  v. 
Carr  (reported  herewith)  ante,  95. 

See  Griffith  v.  Mangam  (1878)  73  N. 
Y.  611,  infra. 

An  action  at  law  cannot  be  main- 
tained by  the  creditor  of  the  corpora- 
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tion  against  a  stockholder  to  recover 
on  his  unpaid  subscription  under  a 
statute  making  each  and  every  stock-^ 
holder  "personally'  liable  to  the  cred* 
itors  of  the  company  to  the  amount  of 
what  remains  unpaid  on  his  subscrip- 
tion to  the  c&pital  stock  and  not  other- 
wise/' Burch  V.  Taylor  (1890)  1 
Wash.  245,  24  Pac.  438.  The  court 
makes  a  distinction  between  what  is 
known  as  the  statutory  liability  of  the 
stockholders,  which  is  the  liability 
created  by  statute  in  addition  to  un- 
paid subscriptions,  and  the  liability 
created  by  statute  such  as  that  cited 
above,  it  being  stated  that  stock  sub- 
scriptions are  a  trust  fund  for  the 
payment  of  creditors,  and  the  action 
must  be  in  equity  where  ^the  creditor 
desires  himself  to  be  the'actor  in  the 
proceedings  to  collect  and  apply  sub- 
scriptions. A  similar  decision  under 
a  similar  statute  appeara  in  Graeber 
v.  Ehrgott  (1918)  182  App.  Div.  377, 
169  N.  Y,  Supp.  32. 

In  fact,  the  right  of  a  single  cred- 
itor to  sue  in  equity  to  collect  unpaid 
subscriptions  and  thus  secure  pay- 
ment of  his  own  debt  to  the  exclusion 
of  other  creditors  has  been  denied. 
George  W.  Signor  Tie  Co.  v.  Monett 
&  S.  W.  Constr.  Co.  (1912)  198  Fed 
412,  approved  in  J.  A.  Roebling's  Sons 
Go.  V.  Kinnicut  (1917)  248  Fed.  696. 
Upon  the  theory  that  the  amount  due 
the  corporation  upon  an  unpaid  sub- 
scription after  default  in  answering  a 
call  can  be  reached  by  the  ordinary 
course  of  law  against  the  subscribers 
as  debtors  of  the  corporation,  the  right 
of  creditors  to  proceed  in  equity  to 
reach  unpaid  subscriptions  has  been 
denied.  Allen  v.  Montgomery  R.  Co. 
(1847)  11  Ala.  487.  The  right  to  pro- 
ceed in  equity,  however,  has  not  been 
generally  considered  herein.  Nor  has 
the  right  to  garnish  the  stockholder 
in  a  suit  against  the  corporation  been 
considered. 

The  Supreme  Court  of  the  United 
States  in  Patterson  v.  Lynde  (1883) 
106  U.  S.  519,  27  L.  ed.  265,  1  Sup.  Ct. 
Rep.  432,  was  dealing  with  a  case 
which  arose  under  a  constitutional 
provision  that  'Hhe  stockholders  of  all 
corporations  and  joint  stock  compa- 
nies shall  be  liable  for  the  indebted- 


ness of  such  corporation  to  the  amount 
of  their  stock  subscribed  and  unpaid, 
and  no'  more."  A  subsequent  provi- 
sion relating  to  the  sales  of  stock 
made  the  seller  liable  ''to  existing 
creditors  for  the  amount  of  such  bal- 
ance [the  amount  unpaid  on  the  stock] 
unless  the  same  be  duly  paid  by  such 
purchaser."  The  court  states  that  the 
liability  under  this  provision  is  "not 
to  the  creditors,  but  for  the  indebted- 
ness. That  is  no  more  than  the  lia- 
bility created  by  the  subscription. 
The  subscription  is  part  of  the  assets 
of  the  corporation,  at  least  so  far  as 
creditors  are  concerned.  The  liability 
of  the  stockholder  to  the  creditor  is 
through  the  corporation,  not  direct. 
There  is  no  privity  of  contract  be- 
tween them*  and  the  creditor  has  not 
been  given,  either  by  the  Constitution 
or  the  statute,  any  new  remedy  for 
the  enforcement  of  his  rights.  The 
stockholder  is  liable  to  the  extent  that 
the.  subscription  represented  by  his 
stock  requires  him  to  contribute  to  the 
corporate  funds,  and  when  sued  for 
the  money  he  owes,  it  must  be  in  a 
way  to  put  what  he  pays  directly  or 
indirectly  into  the  treasury  of  the  cor<- 
poration  for  distribution  according  to 
law.  No  one  creditor  can  assume  that 
he  alone  is  entitled  to  what  any  stock- 
holder owes,  and  sue  at  law  so  as  to 
appropriate  it  exclusively  to  himself." 
Whatever  may  be  the  liability  to 
creditors,  where  Si  receiver  has  been 
appointed,  a  creditor  is  not  entitled  to 
maintain  an  action  against  the  stock- 
holder. New  Orleans  Gaslight  Co.  v. 
Bennett  (1851)  6  La.  Ann.  456;  Gas- 
light &  Bkg.  Co.  V.  Haynes  (1852)  7 
La.  Ann.  114;  Merchants'  Nat.  Bank 
V.  Northwestern  Mfg.  &  Car  Co.  (1892) 
48  Minn.  361,  51  N.  W.  119  (action 
under  a  statute  against  a  number  of 
stockholders).  The  right  of  creditors 
to  sue  the  stockholders  of  a  corpora- 
tion under  receivership  is  denied  also 
in  Big  Creek  Stone  Co.  v.  Seward 
(1895)  144  Ind.  205,  42  N.  E.  464.  The 
suit  in  this  case  was  brought  by  judg- 
ment creditors  of  the  corporation 
against  the  corporation  and  certain 
named  subscribers  to  the  capital  stock. 
The  complaint  alleged  the  failure  of 
the  subscribers  to  pay  more  than  a 
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small  proportion  of  their  subscrip- 
tion; that  assessments  and  calls  had 
been  made  and  remained  unpaid;  that 
the  corporation  held  no  property  sub- 
ject to  execution,  but  was  wholly  in- 
solvent and  in  the  hands  of  a  receiver; 
that  there  were  subscribers  who  had 
unpaid  assessments  and  calls.  Dis- 
covery as  to  additional  subscribers, 
the  amount  subscribed,  and  the 
amount  unpaid  upon  subscriptions,  as- 
sessments, and  calls  was  prayed  for, 
and  a  decree  was  sought  requiring  the 
stock  subscribers  to  pay  into  court 
sums  sufficient  to  discharge  the  in- 
debtedness of  the  corporation.  The 
fndiana  court  states:  "As  we  have 
seen  the  obligation  is  owing  to  the 
corporation,  it  is  as  assets  of  the  cor- 
poration, to  be  gathered  in  by  the  re- 
ceiver, and,  when  added  to  other  avail- 
able assets,  applied,  not  upon  the  debt 
of  some  creditor  or  creditors  whom 
he  may  prefer,  but  pro  rata  among 
all  of  the  creditors,  unless  there  is 
some  legal  or  equitable  preference  by 
reason  of  existing  liens.  It  is  not  the 
policy  of  the  law  that  creditors,  singly 
or  collectively,  may  ignore  the  re- 
ceiver's possession  of  corporate  assets 
and  his  right  and  duty  to  protect  and 
preserve  them  for  disposition  as  the 
court  appointing  may  direct.  If  such 
were  the  policy,  the  property  might 
easily  be  dissipated,  some  creditors 
gain  advantage  over  others,  the  ob- 
jects for  which  the  receiver  is  ap- 
pointed would  be  frustrated  and  the 
authority  of  the  court  defeated."  In 
Franklin  v.  Menown  (1882)  11  Mo. 
App.  592,  it  is  held  that  a  creditor  of 
a  corporation  cannot  proceed  against 
a  stockholder  by  motion  after  the  cor- 
poration has  assigned  its  assets  in- 
cluding unpaid  stock  subscriptions  for 
the  benefit  of  its  creditors. 

It  is  the  theory  of  some  cases  that 
an  action  in  equity  may  be  maintained 
by  a  creditor  to  recover  unpaid  sub- 
scriptions, although  no  account  is 
asked  to  be  taken  of  the  other  indebt- 
edness of  the  corporation.  Crawford 
v.  Rohrer  (1883)  59  Md.  605.  And 
that  an  action  at  law  may  be  main- 
tained is  recognized  in  Pittsburg  Steel 
Co.  v.  Baltimore  Equitable  Soc.  (1910) 
113  Md.  77,  77  Atl.  255,  but  it  is  held 


in  this  case,  and  the  decision  is  af- 
firmed by  the  United  States  Supreme 
Court  in  (1918)  226  U.  S.  456,  57  L. 
ed.  297,  33  Sup.  Ct.*Rep.  167,  that  this 
right  may  be  taken  away  and  a  bill 
in  equity  substituted  as  an  exclusive 
remedy  for  the  enforcement  by  cred- 
itors of  the  liability  to  them  of  stock- 
holders for  any  unpaid  balances  on 
their  stock  without  depriving  such 
creditors  of  any  constitutional  rights. 
Speaking  of  the  right  of  a  creditor  to 
sue  a  stockholder  at  law  the  supreme 
court  of  Maryland  states  that  "it  was 
a  mere  right  held  by  him  in  common 
with  all  other  creditors  of  the  cor- 
poration to  whom  the  stockholder  was 
liable,  and  one  which  the  stockholder 
could  satisfy  and  destroy  by  payment 
to  any  other  or  others  of  such  cred- 
itors. The  right,  therefore,  of  the 
creditor  under  such  circumstances  to 
bring  a  separate  suit  at  law  for  an 
obligation  which  the  debtor  might  sat- 
isfy by  payment  to  a  stranger  to  the 
suit  was  not  a  very  valuable  right." 
A  similar  decision  appears  in  Betten- 
dorf  Axle  Co.  v.  Field  (1911)  114  Md. 
487,  79  Atl.  724,  and  in  this  case  also 
the  right  of  a  creditor  prior  to  the 
enactment  of  the  statute  in  question 
to  sue  a  stockholder  at  law  upon  his 
unpaid  subscription  is  recognized. 

In  ^  Jessamine  County  v.  Swigert 
(1887)  8  Ky.  L.  Rep.  692,  8  S.  W.  13, 
it  is  stated  that  "where  a  creditor  of 
an  insolvent  corporation  simply  seeks 
payment  of  his  debt  out  of  an  unpaid 
stock  subscription,  it  id  the  duty  of 
the  defendants,  if  there  are  other 
creditors  or  debtors,  to  ask  for  a 
settlement  and  an  equitable  distribu- 
tion of  the  assets,  and  if  they  fail  to 
do  so,  the  only  inquiry  is  as  to  the 
liability  of  the  defendant  stockholder 
to  the  plaintiff  for  the  payment  of 
their  debts.*' 

II,  Under  ntatutes. 

The  following  cases  sustaining  an 
action  at  law  to  recover  on  the  un- 
paid subscription  were  decided  under 
statutes  expressly  authorizing  an  ac- 
tion at  law  by  a  corporate  creditor 
against  a  stockholder  to  recover  any 
sums  due  the  corporation  by  the  stock- 
holder: National  Park  Bank  v.  Peavey 
(1894)    64  Fed.  912   (decision   under 
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Iowa  statute) ;  First  Nat.  Bank  v. 
Peavey  (1895)  69  Fed.  455  (decision 
under  Iowa  statute) ;  Atlantic  Trust 
Co.  V.  Osgood  (1902)  116  Fed.  1019 
(decision  under  Iowa  statute) ;  Bag- 
nell  V.  Ives  (1911)  184  Fed.  466 
(obiter  as  to  Missouri  statute) ;  Tama 
Water-power  Co.  v.  Hopkins  (1890) 
79  Iowa,  653,  44  N,  W.  797;  Calumet 
Paper  Co,  v.  Stotts  Invest.  Co.  (1895) 
96  Iowa,  147,  59  Am.  St.  Rep.  362,  64 
N.  W.  782;  White  v.  Blum  (1876)  4 
NeK  555.  In  Rood  v.  Crocus  Hill 
Min.  Co.  (1911)  157  Mo.  App.  405,  189 
S.  W.  222,  it  is  stated  that  the  creditor 
of  a  corporation  who  seeks  to  reach 
an  unpaid  subscription  may  proceed 
under  the  statute  by  motion  for  execu- 
tion or  bring  an  action  at  law  under 
tfie  statute.  The  Delaware  Corpora- 
tion Law  (22  Del.  Laws,  chap.  394, 
§  20)  provides  for  a  creditor's  action 
at  law  or  a  bill  in  chancery,  but  these 
remedies  were  held  not  exclusive  in 
Dupont  V.  Ball  (Del.)  post,  955. 

But  see  Burch  v.  Taylor  (1890)  1 
Wash.  245,  24  Pac.  4?8,  supra,  I. 

Some  statutes  provide  that,  upon  the 
dissolution  of  a  company  leaving:  debts 
unpaid,  suits  may  be  brought  against 
any  person  or  persons  who  were  stock- 
holders at  the  time  of  such  dissolu- 
tion, without  joining  the  company  in 
such  suit.  Under  such  a  statute  a 
judgment  creditor  of  an  insolvent  and 
dissolved  corporation  has  been  held 
empowered  to  maintain  an  action  at 
law  against  a  stockholder  in  the  cor- 
poration to  determine  the  true  value 
of  property  conveyed  by  him  to  the 
corporation  in  payment  of  his  stock, 
and  to  obtain  judgment  against  the 
stockholder  to  the  extent  of  plaintilff's 
claim,  and  to  make  the  judgment  pay- 
able by  the  stockholder  from  the 
amount  due  on  the  unpaid  subscrip- 
tion as  thus  determined.  Farmers 
Bank  v.  Gallaher  (1890)  48  Mo.  App. 
482. 

Other  statutes  expressly  provide 
that  whenever  any  action  is  brought 
to  recover  any  indebtedness  against  a 
corporation,  it  shall  be  qompetent  to 
proceed  against  any  one  or  more  stock* 


holders  at  the  same  time  to. the  exr 
tent  of  the  balance  unpaid  by  such 
stockholders  upon  the  stock  owned  by 
them  respectively,  whether  called  in 
or  not  as  in  caaes  of  garnishment.  It 
has  been  stated  that  under  this  stat- 
ute a  stockholder  is  directly  liable  to 
the  creditor  whether  the  assets  of  the. 
corporation  are  sufScient  to  pay  its 
debts  or  not;  that  the  creditor  can 
collect  either  from  the  corporation  or 
from  the  stockholders  as  he  sees  fit, 
that  it  is  not  necessary  to  obtain  a 
judgment  and  have  an  execution  re- 
turned "no  property  found"  before  in- 
stituting the  garnishment  proceeding, 
but  that  both  may  be  set  on  foot  at 
the  same  time.  Parmelee  v.  Price 
(1904)  208  lU.  544,  70  N.  E.  725 
(obiter, — action  in  this  case  was  a 
creditor's  bill  in  equity)  approved  in 
Cohen  v.  Toy  Gun  Mfg.  Co.  (1912)  172 
111.  App.  330  (action  in  equity  which 
invited  other  creditors  to  join).  This 
statute  proceeds  upon  the  theory  of 
garnishment  actions.  As  stated  above, 
the  right  to  garnish  the  stockholder 
in  a  suit  against  the  corporation  has 
not  been  considered  herein. 

Not  all  statutes  which  impose  a  lia- 
bility to  creditors,  upon  stockholders, 
have  been  held  to  authorize  an  action 
at  law  by  the  creditors.  Thus,  under 
a  statute  providinigf  that  "when  the 
whole  capital  of  a  corporation  shall 
not  be  paid  in,  and  the  capital  paid 
shall  not  be  sufficient  to  satisfy  the 
claims  of  its  creditors,  each  stock- 
holder shall  be  bound  to  pay  on  each 
share  held  by  him  the  sum  necessary 
to  complete  the  amount  of  such  share 
as  fixed  by  the  charter  of  the  com- 
pany»  or  such  proportion  of  that  sum 
as  shall  be  required  to  satisfy  the 
debts  of  the  company,"  an  action  at 
law  cannot  be  maintained  by  a  cred- 
itor of  the  corporation  against  one  of 
the  stockholders,  it  being  held  that  an 
action  to  charge  a  stockholder  under 
such  statute  is  one  in  equity  bringing 
in  the  other  stockholders  who  have  not 
paid.  Griffith  v.  Mangam  (1878)  73 
N.  Y.  611*  W.  A.  E. 


104 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


W,  H,  PLUMMER  et  al.,  Doing  Business  under  the  Firm  Name  and  Style 

of  Plummer  &  Lavin,  Appts., 

V. 
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Washington  Supreme  Court   (Vept,  No.  1)  '^/iuguat  22,  t917. 

(98  Wash.  67,  167  Pac.  73.) 

Infant  -*  contract  by  guardian  ad  litem  -—  attcnmeys'  compensation. 

1.  A  guardian  ad  litem  for  an  infant  has  no  authority  to  contract  wit^ 
attorneys  employed  to  bring  suit  on  its  behalf  as  to  the  compensation  to 
be  received  by  them. 

[See  note  on  this  question  beginning  on  page  108.] 

after  it  has  been  repudiated  by  the  in- 
fant, although  the  action  might  be 
garded  as  a  necessary. 


—  repudiation  of  contract  —  making 
new  one. 

2.  A  minor  avoids  his  contract  em- 
ploying attorneys  to  prosecute  a  claim 
for  personal  injuries,  by  applying  for 
the  appointment  of  a  general  guardian 
and  making  an  independent  settlement 
with  the  one  responsible  for  the  in* 
juries. 

— right  as  to  repudiation  of  contract 

3.  Attorneys  can  enforce  no  rights 
under  a  contract  by  which  an  infant 
employed  them  to  bring  an  action  for 
him  to  recover  for  personal  injuries, 


Attorney  and  client  —  aettleraent  of 
action  by  minor  —  effect  on  atto^* 
neys'  claim* 

4,  Attorneys  who  have  contracted  to 
bring  a  suit  for  a  minor  for  a  share  of 
the  recovery  can  enforce  no  claim 
against  defendant,  who  settles  with  the 
minor  without  their  consent  after  the 
minor  has  repudiated  his  contract  with 
them. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Spokane 
County  (Kennan,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due,  under  a  settlement  entered  into  between 
defendant  and  a  minor,  by  virtue  of  a  contract  of  employment  witJi  him. 
Affirmed. 

TThe  facts  are  stated  in  the  opinion  of  the  court 
'  Messrs.  Plummer  &  Lavin,  for  ap-         Slauson    v.    Schwabaeher    Bros.    4 
pellants :  Wash.  783,  31  Am.  St  Rep.  948,  31  Pac. 

The  contract  made  between  the  minor     329 ;  McRea  v.  Warehime,  49  Wash.  194, 


and  plaintiffs  for  the  prosecution  of  the 
damage  case  was  a  valid,  subsisting, 
legal,  and  binding  contract,  and  was  not 
void  because  of  the  minority  of  Lester 
Walsh. 

22  Cyc.  594 ;  Crafts  v.  Carr,  24  R.  I. 
397,  60  L.R.A.  128,  96  Am.  St  Rep. 
721,  53  Atl.  275;  Sutton  v.  Heinzle,  84 
Kan.  756,  84  L.R.A.  (N.S.)  288, 115  Pac 
560. 

The  validity  of  such  contract  could 
only  be  questioned  by  the  minor,  and 
such  objection  was  not  available  to  the 
defendant,  who  was  not  a  party  to  it. 

Chapman  v.  Duffy,  20  Colo.  App.  471, 
79  Pac.  746. 

The  agreement  of  the  minor  for  the 
payment  of  a  contingent  fee  acted  as  an 
assignment  to  plaintiffs  of  a  part  of 
his  claim,  and  an  interest  in  the  amount 
subsequently  agreed  to  be  paid  to  him. 


94  Pac.  924 ;  Weed  v.  Foster,  58  Wash. 
675,  109  Pac.  123;  Plummer  v.  Great 
Northern  R.  Co.  60  Wash.  214,  31  L.R.A. 
(N.S.)  1215,  110  Pac.  989;  Polk  v. 
Spokane  Interstate  Fair,  73  Wash.  610, 
182  Pac.  401 ;  Bell  v;  Jovita  Heights  Co. 
71  Wash.  7,  127  Pac.  289;  Jordan  v. 
Welch,  61  Wash.  569,  112  Pac.  656; 
Standidge  v.  Chicago  R.  Co.  254  111. 
524,  40  L.R.A.(N.S.)  629,  98  N.  E.  968, 
Ann.  Cas.  1913C,  65. 

The  guardian  ad  litem  i4)pointed  by 
the  court  had  exclusive  charge,  contrt^ 
and  jurisdiction  over  the  claim  of  the 
minor  in  connection  with  which  he  was 
appointed,  and  no  other  guardian  could 
acquire  any  right  to  represent  the 
minor  in  such  proceeding  or  in  con- 
nection with  such  claim  or  action,  so 
long  as  the  order  appointing  such 
guardian  remained  effective. 
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Crouter  v.  Crouter,  188  N.  Y.  65,  30. 
N.  £.  726;  22  Gyc.  661;  Harbison  y. 
Harbison,  —  Tex.  Civ.  App.  — ^  56  S. 
W.  1006;  Schultheis  v.  Nash,  27  Wash. 
250,  67  Pac.  707. 

Defendant's  agreement  to  pay  the 
minor  a  certain  amount  and  to  assume 
the  burden  of  settling  with  plaintiffs, 
his  attom^s  in  the  damage  case,  with 
wbiMQ  he  made  the  contract,  obligated 
defendant  to  pay  to  them  a  sum  equal 
to  that  paid  to  the  minor. 

Curtis  V.  Metropolitan  Street  R.  Co. 
125  Mo.  App.  369,  102  S.  W.  62 ;  Boyd 
V.  G.  W.  Chase  &  Son  Mercantile  Co. 
135  Mo.  App.  115,  115  S.  W.  1052; 
Sutton  V.  Cnicago  R.  Co.  258  III.  551, 
101  N.  E.  940;  Standidge  v.  Chicago  R. 
Co.  254  111.  524,  40  L.R.A.(N.S.)  529, 

98  N.  E.  968,  Ann.  Cas.  3^180,  65; 
Johnson  v.  Great  Northern  R.  Co.  128 
Minn.  865,  L.R.A.1917B,  1140,  151  N. 
W.  125. 

Messrs.  Cannon  &  Ferris  and  F.  J. 
McKevitt,  for  respondent: 

Defendant  was  not  bound  to  pay 
plaintiffs  a  fee  equal  to  the  amount  of 
the  settlement. 

2  R.  C.  L.  Attorneys  at  Law,  §  171 ; 
Illinois  C.  R.  Co.  v.  Wells,  104  Tenn. 
706,  59  S.  W.  1041;  Randall  v.  Van 
Wagenen,  115  N.  Y.  527,  12  Am.  St 
Rep.  828,  22  N.  E.  361 ;  Smelker  v.  Chi- 
cago A  N.  W.  R.  Co.  106  Wis.  185,  81 
N.  W.  994 ;  Fischer-Hansen  v.  Brooklyn 
Heights  R.  Co.  63  App.  Div.  856,  71 
N.  Y.  Supp.  513. 

When  an  attorney  alleges  that  he 
has  been  deprived  of  his  fee  through 
a  collusive  and  fraudulent  settlement^ 
he  should  ignore  the  settlement  and 
prosecute  the  original  suit  the  same 
aa  if  no  settlement  had  been  made. 

2  R.  G.  L.  Attoneys  at  Law,  §  81; 
Jackson  ▼.  Steams,  48  Or.  25,  5  L.R.A. 
(N^.)  390,  84  Pac.  798;  Randall  v. 
Van  Wagenen,  116  N.  Y.  527,  12  Am. 
St  Rep.  828,  22  N.  E.  861;  Fischer- 
Hansen  v.  Brooklsm  Heights  R.  Co.  68 
App.  Div.  856,  71  N.  Y.  Supp.  513; 
Potter  V.  Ajax  Min.  Co.  19  Utah,  421, 
57  Pac.  270;  McDonald  v.  Napier,  14 
Ga.  89;  Jones  v.  Morgan,  89  Ga.  310, 

99  Am.  Dec.  458 ;  Talcott  v.  Bronson,  4 
Paige,  601 ;  Wilber  v.  Baker,  24  Hun, 
24 ;  Kern  v.  Chicago,  M.  &  P.  S.  R.  Co. 
201  Fed.  404;  Herman  v.  Metropolitan 
Street  R.  Co.  121  Fed.  184;  Fuller  v. 
Lanett  Bleaching  Co.  186  Ala.  1X7,  65 
So.  61;  Martin  v.  Smith,  33  Ky.  L. 
Rep.  582,  110  S.  W.  413;  Carpenter  v. 
Myers,  90  Mich.  209,  51  N,  W.  206; 
Corson  v.  Lewin,  77  Neb.  449,  114  N.  W. 


281 ;  Bailey  v.  Murphy,  136  N.  Y.  60,  82 
N.  £.  627,  affirming  51  Hun,  643,  22 
N.  Y.  S.  R.  102,  4  N.  Y.  Supp.  579; 
Illinois  C.  R.  Co.  v.  Wells,  104  Tenn. 
706,  59  S.  W.  1041;  Powell  v.  Galves- 
ton, H.  &  S.  A.  R.  Co.  —  Tex.  Civ.  App. 
— ,  78  S.  W.  975;  Burkhart  v.  Scott,  69 
W.  Va.  694,  22  S.  E.  784;  Swift  v. 
Register,  97  Ga.  446,  25  S.  E.  315; 
Smelker  v.  Chicago  &  N.  W.  R.  Co.  106 
Wis.  185,  81  N.  W.  994. 

Defendant  was  not  liable  for  the  in- 
jury sustained  by  the  minor. 

Southern  R.  Co«  v.  Burford,  120  Va. 
157,' 90  S.  E.  616;  Bougas  v.  Eschbach- 
Bruce  Co.  77  Wash.  347,  137  Pac.  472 ; 
Martin  v.  Highland  Park  Mfg.  Cd.  128 
N.  C.  264,  83  Am.  St.  Rep.  671,  38  S.  E. 
876;  Wachsmuth  v.  Shaw  Electric 
Crane  Co.  118  Mich.  275,  76  N.  W.  497 ; 
Herricks  v.  Chicago  &  E.  I.  R.  Co.  257 
ni.  264,  100  N.  E.  897;  Golden  v.  Ellis, 
104  Me.  177,  77  Atl.  649;  Koschman  v. 
Ash,  98  Minn.  312,  116  Am.  St.  Rep. 
373,  108  N.  W.  514. 

The  contract  of  the  minor  with 
plaintiffs  was  repudiated  by  the  for- 
mer, hence  they  are  only  entitled  to  a 
reasonable  fee. 

22  Cyc.  612:  Pyne  v.  Wood,  145 
Mass.  658,  14  N.  E.  775;  Southworth 
V.  Rosendahl,  188  Minn.  447,  8  A.L.R. 
468,  158  N.  W.  717;  French  ▼.  Cun- 
ningham, 149  Ind.  632,  49  N.  E.  798; 
Badger  v.  Mayer,  8  Misc.  533,  28  N.  Y. 
Supp.  765;  Western  U.  Teleg.  Co.  v. 
Semmes,  73  Md.  9,  20  Atl.  127;  Durkee 
V.  Gunn,  41  Kan,  496,  13  Am.  St.  Rep. 
300,  21  Pac.  637;  Polsley  v.  Anderson, 
7  W.  Va.  202,  28  Am.  Rep.  618 ;  8  Am.  & 
Eng.  Ene.  Law,  2d  ed.  427;  Schmitz  v. 
South  Covington  &  C.  Street  R.  Co.  181 
Ky.  207,  22  LJRJ^.(N.S.)  777, 114  S.  W. 
1197, 18  Ann.  Cas.  1114;  Neu  v.  Brook- 
lyn Heights  R.  Co.  113  App.  Div.  446, 
99  N.  Y.  Supp.  290;  Texas  &  N.  R.  Co. 
V.  Marshall,  —  Tex.  Civ.  App.  — ,  184 
S.  W.  643. 

The  contract  between  the  guardian 
ad  litem  and  plaintiffs  was  void,  as  the 
guardian  ad  litem  had  no  power  to 
enter  into  such  a  contract. 

Cole  V.  Superior  Ct  63  Cal.  86,  49 
Am.  Ren.  78:  Schultheis  v.  Nash.  27 
Wash.  250,  67  Pac.  707;  22  Cyc.  665; 
Houck  v.  Bridwell,  28  Mo.  App.  644; 
Colgate  V.  Colgate,  23  N.  J.  Eq.  372. 

Chadwick,  J.,  delivered  the  opinion 
of  the  court : 

On  March  19,  1914,  Lester  Walsh, 
a  minor,  fourteen  years  of  age,  while 
working  in  one  of  respondent's  sec- 
tion gangs  under  his  father  as  sec- 
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litem  being  regarded  as  absolutely  Ellis,  Ch.  J.,  and  Fallerton,  Main, 

void,  there  is  nothing  left  on  which  and  Morris,  JJ.,  concur, 
to  base  appellants'  claim. 

The  judgment  is  affirmed.  Petition  for  rehearmg  denied. 


ANNOTATION. 


Power  of  guardian  ad  litem  or  next  friend  to  bind  infant  by  his  contract  with 

attorney  fixing  compensation. 


I.  Introductory,  108. 
II.  View  of  want  of  power,  108. 

III.  Power  to  make  reasonable  contracts, 

109. 

IV.  Where  contract  is  unreasonable,  110. 
V.  Rights  of  attorneys,  110. 

VI.  Miscellaneousi  111. 

/.  Introductory. 

The  preliminary  question  whether 
a  guardian  ad  litem  or  next  friend  has 
power  to  hire  attorneys  whose  com- 
pensation is  to  be  paid  by  the  infant 
does  not  admit  of  a  general  answer. 
It  depends  upon  the  nature  of  the 
case.  For  example,  where  the  guard- 
ian ad  litem  is  himself  a  lawyer,  it  is 
usual  for  him  to  act  without  other 
counsel,  except  in  cases  of  importance. 

As  to  the  power  to  bind  the  infant 
by  contracts  fixing  the  amount  of  com- 
pensation, there  is  some  variety  in 
judicial  expressions.  Some  courts  say 
there  is  no  such  power,  others  that 
there  is  no  power  to  contract  for  an  un- 
reasonable fee,  and  still  others  that 
a  contract  for  a  reasonable  fee  is  good. 
All  agree  that  the  infant  will  not  be 
liable  for  an  unreasonable  fee. 

1/.  View  of  want  of  poioer. 

Some  of  the  cases  assert  the  broad 
rule  that  a  guardian  ad  litem  may  not 
make  a  contract  for  compensation 
which  shall  bind  the  infant  or  his  es- 
tate. Cole  V.  Superior  Ct.  (1883)  63 
Cal.  86,  49  Am.  Rep.  78;  Houck  v. 
Bridwell  (1888)  28  Mo.  App.  644;  Re 
Stone  (1918)  176  N.  C.  336,  97  S.  E. 
216;  Plummer  v.  Northern  P.  R.  Co. 
(reported   herewith)    ante,   104. 

A  contract  by  the  mother  of  an  in- 
fant, who  employs  an  attorney  for  her 
infant  son,  to  prosecute  an  action  for 
personal  injuries,  agreeing  to  pay  him 
40  per  cent  of  the  recovery,  is  not 
binding  on  the  mother  as  guardian  ad 
litem  for  the  son  in  such  a  suit,  but 


in  granting  an  order  substituting  an- 
other attorney,  the  court  provided  that 
in  the  event  of  recovery  in  the  action 
an  opportunity  be  awarded  to  the  dis- 
charged attorney  to  have  the  amount 
of  his  compensation  fixed  for  services 
rendered.  Bryant  v.  Brooklyn  Heights 
R.  Co.  (1901)  64  App.  Div.  542,  72  N. 
Y.  Supp.  808. 

Some  of  the  cases  state  that  the 
guardian  has  no  power  to  make  such 
a  contract  without  the  approval  of 
the  court.  Ryan  v.  Philadelphia  &  R. 
Coal  &  I.  Co.  (1911)  189  Fed.  253;  Re 
Hart  (1909)  131  App.  Div.  661,  .116 
N.  Y.  Supp.  193. 

In  Ryan  v.  Philadelphia  &  R.  Coal 
&  I.  Co.  (Fed.)  supra,  the  court  ap- 
proved the  making  by  the  guardian 
ad  litem  for  an  infant  plaintiff  of  a 
contract  to  pay  her  attorney  50  per 
cent  compensation,  upon  the  basis  of 
a  contingent  fee,  for  his  services  in 
the  case,  no  written  retainer  or  con- 
tract having  been  signed  until  after 
the  case  had  been  substantially  set- 
tled and  the  lack  of  such  a  contraict 
noticed.  The  court  said:  ^'This  court 
is  bound  to  hold  that  a  guardian  ad 
litem,  being  an  officer  of  the  court, 
even  though  appointed  in  the  state 
court  before  removal  of  the  action, 
cannot  enter  into  a  contract  with  any 
attorney,  who  is  necessarily  an  officer 
of  the  court,  which  shall  bind  the 
ward  of  the  court,  unless  that  agree- 
ment meet  with  the  court's  approval. 
The  guardian  ad  litem  is  not  a  party 
who  is  independent,  in  the  ordinary 
sense.  He  is  rather  a  party  capable 
of  entering  into  legal  relations,  who 
thus  supplies  the  lack  of  capacity  on 
the  part  of  the  infant.  But  the  very 
fact  that  he  is  appointed  to  represent 
a  ward  of  the  court,  and  that  his  ap- 
pointment is  by  the  court,  leaves  his 
actions  and  the  actions  of  all  who  are 
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responsible  to  the  court,  subject  to 
the  court's  scrutiny,  before  the  court 
can  be  asked  to  lend  its  authority  to  a 
determination  of  the  rights  of  the  par- 
ty whose  protection  is  being  attempt- 
ed. For  this  reason  the  guardian  ad 
litem  has  the  right  to  call  into  ques* 
tion  the  action  of  the  attorney  in 
obtaining  from  her  the  signature  of  a 
contract  for  a  50  per  cent  attorney 
fee,  upon  such  terms  as  might  have 
been  asked  before  bringing  the  action, 
and  at  a  time  when  the  possibility  of 
recovery  or  the  obtaining  of  evidence 
was  entirely  undetermined.  Such  a 
charge  would  be  unconscionable  and 
entirely  out  of  proportion,  no  matter 
what  the  hazard  of  recovery  might 
previously  have  been,  if  this  charge 
were  made  for  nothing  but  the  actual 
settlement  of  a  case  already  on  trial, 
and  in  which  an  amount  in  settlement 
had  been  offered.  ...  A  fee  of  this 
amount  even  in  settlement  also  does 
not  seem  to  be  out  of  proportion  or  un- 
conscionable in  this  case,  from  the 
standpoint  of  fair  compensation  to  the 
attorney,  including  the  payment  of. 
counsel  fees.  Especially  is  this  true- 
where  the  plaintiff  will  be  reimbursed 
for  disbursements  or  witness  fees." 

Ib  Re  Hart  (N.  Y.)  supra,  where  an 
attorney  was  disbarred,  Ingraham,  J., 
said  of  an  agreement  by  a  guardian  ad 
litem  with  an  attorney  by  which  he 
was  to  receive  50  per  cent  of  any  recov- 
ery in  a  civil  action  for  assault  on  the 
infant:  'The  guardian  had  no  power 
to  make  any  contrltct  or  agreement 
which  would  dispose  of  or  create  a 
lien  upon  the  infant's  cause  of  ae- 
tian,  or  any  money  or  property  rea- 
lized therefrom,  without  the  approv- 
al of  the  court.  The  respondent, 
however,  made  a  bargain  with  the 
guardian  which  disposed  of  50  per 
cent  of  the  infant's  cause  of  action, 
and  which,  if  valid,  would  have  made 
him  directly  interested  in  the  pro- 
ceeds of  the  infant's  cause  of  action 
realised  through  the  legal  proceedings 
which  were  contemplated.  It  seems  to 
me  that  the  making  of  such  an  agree- 
ment is  of  itself  serious  pvefessional 
misconduot.  The  fact  that  it  was  not 
binding  in  any  way  upon  the  infant 
does  not  mitigate  the  seriousness  of 


the  offense.  It  was  an  attempt  of 
an  attorney  of  this  court,  in  violation 
of  his  duty  and  in  violation  of  law,  to 
possess  himself  of  one  half  of  an  in- 
fant's cause  of  action  by  virtue  of  an 
agreement  made  with  a  person  ap- 
pointed to  conduct  a  litigation,  and 
who  was  prohibited  from  receiving 
the  proceeds  of  such  litigation,  or  any 
property  of  the  infant,  except  upon 
giving  a  bond  approved  by  a  judge.-' 

IIT.  Poiver  to  make  reasonable  eontracts. 

It  has  been  held  that  an  agreement 
by  a  guardian  ad  litem  or  next  friend 
with  an  attorney,  fixing  the  amount 
of  compiensation,  is  good  when  the 
amount  is  reasonable.  Hickman  v. 
McDonald  (1914)  164  Iowa,  50,  145 
N.  W,  323;  Sanders  v.  Woodbury 
(1912)  146  Ky.  158,  142  S.  W.  207; 
Elk  Valley  Coal  Min.  Co,  v.  Willis 
(1912)  149  Ky.  449,  149  S.  W.  894; 
Hanlon  v.  Wheeler  (1898)  —  Tex.  Civ. 
App.  — ,  45  S.  W.  821. 

An  agreement  by  an  infant  and  her 
next  friend  with  attorneys  for  a  50  per 
cent  contingent  fee  for  their  serv- 
ices in  a  case  where  such  services 
are  a  necessary  is  good  where  the 
amount  is  not  unreasonable.  Hick- 
man V.  McDonald  (Iowa)  supra. 

Where  tiiere  was  an  agreement  by  a 
next  friend  with  an  attorney  for  a  50 
per  cent  contingent  fee  for  his  serv- 
ices in  a  personal  injury  case,  and  the 
attorney  was  content  to  accept  a  sum 
of  about  42  or  43  per  cent,  the  court 
held  it  was  error  for  the  trial  court 
to  reduce  this  amount,  as  it  was  not 
unreasonabla  The  court  said:  ''Our 
conclusion,  then,  is  that  the  next 
friend  of  an  infant  may  employ  coun- 
sel to  represent  him  and  agree  on  the 
compensation  to  be  paid,  subject, 
however,  to  the  limitation  that  the  fee 
agreed  upon  shall  be  reasonable,  and 
this  is  a  question  for  the  court.  That 
being  true,  such  a  contract  will  be  up- 
held if  it  appears  that  the  compensa- 
tion contracted  for  is  reasonable." 
Sanders  v.  Woodbury  (1912)  146  Ky. 
163,  142  S.  W.  207,  supra. 

In  Elk  Valley  Coal  Min.  Co.  v.  Willis 
(1912)  140  Ky.  449,  149  S.  W.  894, 
supra,  the  court  followed  Sanders  v. 
Woodbury  (Kyi)  supra,  as  to  50  per 
cent  in  a  personal  injury  case.  ' 
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In  Hanlon  v.  Wheeler  (Tex.)  supra, 
the  court  approved  a  charge  to  the 
effect  •that  if  the  jury  thought  that 
the  infant  and  his  next  friend  made 
a  contract  with  attorneys  for  50 
per  cent  of  the  amount  that  might  be 
recovered  in  a  suit,  and  that  this  was 
a  reasonable  compensation,  then  the 
infant  was  bound  thereby,  but  that  if 
the  figure  was  .more  than  a  reasonable 
compensation,  then  the  infant  was  not 
bound,  and  the  attorneys  would  be  en-. 
titled  to  a  reasonable  compensation, 
the  court  observing  that  the  contract 
was  one  for  necessaries. 
1  And  in  Haj  v.  American  Bottle  Co. 
(1913)  182  III.  App,  636,  where  the 
contract  with  an  attorney  was  made 
by  the  infant  and  his  next  friend  in  re- 
lation to.  a  cl^im  for  perspnal  injuries, 
agreeing  that  the  fee  should  be  one. 
third  of  the ,  recovery  or  settlement, 
it  was  held  that  the  services  were  a 
necessary,  and  that  the  infant  could 
make  a  valid  contract  to  pay  an  attor- 
ney a  reasonablfe  compensation,  and 
that  his  next  friend  could  ^i$o  do  sO; 
and  that  the  compensation  in  this  case 
was  reasonable  in  the'absence  of  proof 
to  the  contrairy.  fThis  case  was  re- 
versed in  (1913)  261  111.  362,  103  N. 
E.  1000,  Ann.  Cas.  1915A,  220,  oh  the 
ground  that  noti(:e  of  the  li^n  had  not 
been  given  tp  the  defendailt  in  com- 
pliance with  the  statute.] 

JF.  Wh0re  cqntrcustM  vmreat^tmhle, 

A  guardian  ad  litem  or  next  friend 
cannot  Isind  the  infant  by  a  coMi^t 
with  an  attorney  for  an  unreasonable' 
compensation.  Everson  v.  Hum  (1911) 
89  Neb^  716,  131  N.  W.  1130;  Hanlon 
v.  Wheeler  (1898)  ■—  Tex.  Civ.  App.' 
— ,  46  S.  W.  821.  See  also  cases 
throughout  this  note,  particularly 
Ryan  v.  Philadelphia  &  R.  Coal  &  I.  Go. 
a911)  189  Fed.  258,  supra,  II. 

In  Everson  y.  Hum  (Neh.)  supra, 
it  was  held  that  an  agreement  by  the 
mother  and  grandfather  of  an  infant 
with  an  attorney  to  coi^itest  a  will  for 
the  infant  for  one  third  to  one  half  of 
the  recovery .  "could  not  bind  the  mi- 
nor, or.  any  estate  which  he  might 
acquire  tht*ough  such  contest  proceed- 
ings, for  ftnything  more  than  reason- 
able compensation  to  the  attorney  so 
employed;  and  it  is  the  duty  of  the 


court  in  such  a  case,  where  proceed- 
ings are  instituted  to  recover  for  serv- 
ices so  performed,  even  if  no  such 
defense  is  interposed,  on  its  own  mo- 
tion, to  limit  the  recovery  of  the  plain- 
tiff in  sach  a  proceeding  to  a  reason- 
able compensation  for  the  services 
rendered.'* 

T.  Rights  of  attorneys. 

The  reader  will  understand  that 
cases  here. referred  to  holding  that  an 
attorney  is  entitled  to  a  reasonable 
fee  do  not  mean  that  there  may  not 
be  cases  in  which  the  attor^ey  is  not 
entitled  to  any  fee  at  all.  For  exam- 
ple, the  question  whether  in  the  par-, 
ticular  case  a  next  friend  or  guardian 
ad  litem  has  any  right  to  employ  an 
attorney  at  all  for  whose  services  the 
infant  would  be  liable  is  beyond  the 
scope  of  this  note^ 

There  are  ia  number  of  cases  hold- 
ing that  attorneys  employed  by  a  next 
friend  or  guardian  ad  litem  are  enti- 
tled to  a  reasonable  fee.  Owens  v.* 
Gunther  (1905)  75  Ark.  37,^86  S.  W. 
851,  5  Ann.  Cas.  180;  Bnrns  v.  Illinois 
C.  R.  Co.  (1914)  190  111.  App.  191; 
'Connor  v.  Ashley  (1899)  57  S.  C.  305, 
35  S.  E:  546;  Bjc  parte  Smithson  (1902) 
108  Torn.  442,  67  S.  W.  864;  Searcy  v. 
Hunter  (1891)  81  Tex;  644,  26  Am.'«t. 
Rep.  887,  17  Sw  W.  872;  Hanlon  v. 
Wheeler  (1898)  —  Tex.  Civ.  App.  — , 
46  S.  W.  821. 

This  has  been  held  where  an  action 
in  equity  brought  by  a  guardian  ad 
litem  isesulted  in  a  reeovery  for  the  in- 
fant Connor  v.  Ashley  (1899)  67  S. 
C.  305, 35  S.  E.  546,  supra.  And  where 
an  infant  suing  by  next  friend  recov- 
ered "damages,''  it  was  held  that  the 
attorneys  had  a  lien  on  the  recovery 
for  their  reasonable  compensation. 
Ex  parte  Smithson  (1902)  108  Tenn. 
442,  67  S.  W.  864.  supra. 

And  where  the  statutory  guardian 
has  an  interest  so  adverse  to  the  infant 
in  a  suit  in  equity  brought  against 
him,  that  the  court  appoints  a  guards 
ian  ad  litem  whose  attorneys  appear 
and  render  beneficial  and  necessary 
services,  they  are  entitled  to  a  reason- 
able fee,  but  not,  it  was  held,  to  a  lien 
on  the  infant's  property.  Owens  v. 
Gunther  (Ark.)  supra. 

In  Bums  v.  Illinois  G.  R.  Co.  (1914) 
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190  lUp  App.  191,  supra,  it  was  held 
that  an  iotf ant  or  his  next  friend  may 
hire .  aiitorneysV  services,  as  these  are 
necessaries,  and  the  attorneys  are  en- 
titled to  a  reasonable  compensation. 

In  Searcy  v.  Hunter  (1891)  81  Tex. 
644,  26  Am.  St.  Rep.  837,  17  S.  W;  372, 
the  court  said,  referring  to  an  action 
relating:  to  land:  ''Looking  to  the  con- 
dition of  affairs  in  our  own  state,  it 
seems  :to  us  that  to  Irefuae  to  allow  an 
attorney  who,  at  the  instance  of  a  next 
friend,*  has  instituted  a  sait  in  behalf 
of  a  minor  and  recovered  for  htpi 
money  or  property,  to  claim  from'  the 
infant:  a  reasonable  conipensation  for 
his  services^  would  be  tb  establish  a 
rule  which  would  operate  to  the  pre- 
judice of  the  clasd  it  is  designed  to 
protect;  In  sufih  ca^se,  where,  the  serv*- 
iees  hi^ve  be^i  beneficial  to  the  infant; 
we  are  of  opinion  that  reasonable  com? 
penaatien. should  be  allowed.'' 

In,  Sutton  T,  Heinzle  (1911)  84  Kan. 
756,  34  L.R.A*(N.S.)  288,  115  Pac.  560, 
where! the  appellant  contended  that 
the  contract  of  an  attorney  with  the 
minor,  or  with  the  next  friend  for  the 
minor,  was  void,  the  court,  while  not 
discussing  the  amount  of  compensa* 
tion,  said:     "Whether  or  not  aii  ex-' 
press   contract   as   to  the   attorney's  . 
compensation  .ipras  enforceable  accord-* 
ing  to  its  terms,  the  servfces  having 
been  rendered  and  having  been,  beina-  * 
ficial  to  the  minor,  a  liability  exists  to 
pay  for  them  on  the  ground  that  they ' 
are  classed  as  'necessaries.'  '*    . 

Where  the  father  as  next  friend  em- 
ployed ^Uh  attorney  to  prosecute  a  suit 
foi*  'his '  infant  daughter  for  assault, 
and.it^did 'not  appear  that  there' was 
any  ai^eement  fixing  the  amount  of 
cemp^iM^tion,  ^e  ^urt  considered  the 
services  as  necessaries,  and  said: 
'The  third  request  of  the  defendant, 
which'  the  presiding  justice  denied, 
viz^.,'  *If  the  defendant  was  an  infant 
under  the  age. of  twenty-one  years,  the 
father  could,  not  bind  h.er  estate  by 
any  contract  with  the  plaintiff  for  pro- 
fessional aervices*'*4-.augbt  be  cdnrect 
as  an  abstract  proposition  of  law,  dis- 
connected from  the  crrcunistances  of 
this  ease,  but  with  its  connections,  we 
think  it  was  properly  denied.  The 
father's  emplo3rment  of  the  plaintiff  as 


counsel  in  the  action  against  Brbwn 
was  simply  for  his  infant  daughter 
while  he  was  acting  as  her  procheih 
ami,  and  in  connection  with  the  con- 
duct of  his  daughter  was  not  the 
father's  promise,  but  the  implied  pi^om- 
ise  of  the  infant  daughter.^  Crafts 
V.  Carr  (1902)  24  R  I.  397,  60  L.R.A. 
128,  96  Am.  St.  Rep.  721;  53  Atl.  '275. 

Some  of  the  bases  a^^ert  that  the 
next  friend  or  guardian  ad  litehi  may 
employ*  an  attorney,  the  amount  of 
^ompensatioli  to-  be  "fixed  by  the  court. 
Re  Stome  (1918)  176  N:  C.  386,  97  S. 
E.  216;  Plummer  v.  NoHTHERn  P.  R. 
Co.  (reported  herewith)  ante,  104. 

Whiles  as  heretofore  stated,  this  note 
does  not  take  up  the  question  as  to 
what  eases  are  proper  for  the  hire  of 
attorneys  by  next  friends  and  guar- 
dians ad  litem,  it  may  be  noted,  for 
example,  that  in  Qrissom  v'.  Bieidelman 
(1912)  35  Okla.  .848,  44  L.il.A.(N.S.) 
411,  129  Pac.  853,  Ann.  Cas;  1914D, 
599,  it  was  lielA  tbfft /where  a  hext 
frieiid  cOnti-acts  for  the^ervices  of  an 
attorney  to  prosecute  an  action  to  re- 
cover the  infant's  interest  in  lands, 
the  attorney  cannot  recover  of  the  in- 
fant in  an  action  at  law  for  his  serv- 
ices, a$r  the  same  are  not  a  necessary; 
and  that  in  Re  Johnston  (1887)  6  Dem. 
,  (N.  Y.)  355f.  the  surro.i)riii|^  while  mak- 
ing an  allowance  to  the  special  guard- 
ian of  infants,  refused  an:allowance 
to  the  special  guardian  for  his  counsel, 
.as  it  had  never  been  the  practice  of 
the  court  to  make  any  st^ch  allowance* 

"  In , Blake  y.  Corcoran.  (191?)  2U 
Mass.  406,  97  N.  E.  1002,  where  an  in- 
fant brought  an  action  by  Jiis  father 
as  next  friend,  and  his  attorneys  col- 
lected a  judgment  in  his  favor,  it  was 
held  that  his  father  ai^  ne)et  friend 
could  not  thereaf|;er  settle  with  them 
as  to  the  amount  they  should  retain 
for  their  services* 

In  Colgate  v«  Colgate  (1878)  23  N. 
J.  Eq.  872,  when  the  guardian  ad  litem 
was  the  clerk  of  the.  court,  appointed 
pro  forma,  only  for  the  purpose  of 
placing  the  infant  within  the  jurisdic- 
tion of  the  court,. the  court  directed 
that  ''the  guardian  ad  litem  must 
therefore  be  directed  to  employ  proper 
counsel,  approved  tyy  the  court,  to  Y^p- 
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resent  the  infant  in  this  investigation, 
whose  compensation,  as  well  as  the  ex- 
penses necessarily  incurred  in  the 
investigation,  will  be  directed  to  be 
paid  by  the  trustee  out  of  the  moneys 
of  the  infant  in  his  hands." 

In  case  of  an  infant  defendant,  the 
court  observed:  ''The  better  practice 
would  seem  to  be,  where  the  guardian 
ad  litem  is  appointed  and  he  believes 
that  his  ward  has  rights,  for  him  to 
apply  to  the  court  for  leave  to  employ 
counsel,  and  the  court  should,  in 
granting  leave,  fix  the  amount  that 
might,  if  required,  be  expended  for 
the  purpose  of  tiie  defense^  which,  if 
it,  from  protracted  litigation  or  other- 
wise, should  prove  insufficient,  the 
court,  on  being  satisfied  of  the  fact, 
might  increase  the  sum.''  Smith  v. 
Smith  (1873)  69  IIL  308.  Quoted  and 
approved  in  Richardson  v.  Tyson 
(1901)  110  Wis.  67%  84  Am.  St.  Rep. 
937,  86  N.  W.  260. 

In  the  brief  report  of  the  case  of 
Nagel  V.  Schilling  (1884)  14  Mb.  App. 


576,  it  is  stated  to  have  been  there 
held  that  the  proper  defense  of  a  suit 
against  an  infant  is  a  necessity,  for 
the  cost  of  which  the  estate  may  be 
liable,  and  that  a  request  for  the  de- 
fense of  such  a  suit  may  be  presumed 
from  the  necessities  of  the  case,  taken 
in  connection  with  the  exercise  of  dis- 
cretion by  the  guardian  ad  litem  in 
engaging  for  such  defense  the  services 
of  the  law  firm  of  which  he  is  a  mem- 
ber. 

In  a  case  where,  when  the  court 
spoke»  the  infant  was  of  age,  it  was 
said:  "Where,  as  in  the  present  case, 
the  plaintiff  adopts  and  ratifies  a  set- 
tlement, he  is  liable  for  such  costs,  if 
any,  as  he  would  have  been  liable  for 
had  he  been  an  adult  when  he  began 
the  action.  It  will,  therefore,  be  open 
to  him  to  prove,  if  he  can,  that  the 
services  of  the  solicitors  were  to  be 
gratis  or  on  any  special  terms.*'  Vano 
V.  Canadian  Coloured  Cotton  Mills  Co. 
(1910)  21  Ont  L.  Rep:  144. 

D,  B.  B. 


W.  O.  TAYLOR 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPANY! 

We9t  Virffinia  Supreme  Court  of  Appeals  ^September  P,  1910. 

(_  w.  Va.  — ,  100  S.  E.  218.) 

Water  -—  right  to  place  obBtruction  in  channel 

1.  The  right  to  erect  dikes  to  protect  riparian  land  will  not  juatity  a 
riparian  owner  or  other  person  in  erecting  or  placing  within  the  channel 
or  banks  of  such  stream  any  obstruction  or  barrier  which  wUl  interfere 
with  the  free  flow  of  the  waters  therein  or  cause  the  same  to  be  backed 
up  and  to  flood  the  land  or  pToperty  of  a  riparian  owner  along  auch  stream. 

[See  note  on  this  question  beginning  on  page  116.] 


~  liability  for  act  of  God. 

2.  In  the  absence  of  some  initial  or 
intervening  act  of  negligence  on  his 
part  contributing  thereto,  one  is  not 
liable  for  damages  arising  from  an 
act  of  God,  auch  as  an  unprecedented 
flood  of  waters  of  great  force  and  vol- 
ume caused  by  a  cloud-burst  at  the 
head  waters  of  a  creek  or  river. 

—  rigtht  to  natural  flow. 

3.  A  riparian  proprietor  has  as  a 

Headnotes  by  Millbb^  P. 


general  rule  the  right  to  have  the  wa- 
ters of  a  stream  or  watercourse  pass 
his  land  in  its  natural  flow  unobstruct- 
ed and  to  render  anyone  violating  or 
interfering  with  such  right  liable  to 
him  in  damages  sustained  thereby. 

-^riiHtt  to  confine  flood  to  stream. 

4.  The  only  limitation  on  sneh  right 
of  a  riparian  owner  is  that  any  other 
riparian  owner  may  erect  barriers  or 
dikes  on  his  own  land  on  the  banks 


TAYLOE  V.  CHESAPEAKE  &  0.  R.  CO.  -       113 

( —  W.  Va.  — ,  100  S.  E.  118.) 

of  such  watercourse  or  on  the  interior  banka  of  the  stream,  although  such 
of  his  land  for  the  purpose  of  confin-  action  may  result  in  injury  to  another 
\nz  flood  waters  within  the  natural     riparian  owner. 


Ceetification  by  the  Circuit  Court  for  Kanawha  County  for  the  de- 
termination by  the  Supreme  Court  of  Appeals  of  questions  arising  upon 
the  sustaining  of  a  demurrer  to  the  declaration  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's  property  alleged  to  have  been 
caused  by  defendant's  negligence.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.   J.   Howard   Hundley   and     stream,  makes  the  party  liable  to  any 


HaMld  W.  Houston,  for  plaintiff : 

A  party  whose  wrongful  acts  co* 
operate  with,  augment,  or  accelerate 
those  forces  of  nature  known  as  the 
"act  of  God,"  to  the  injury  of  another, 
is  liable  in  damages  therefor. 

1  G.  J.  1174;  Shearm.  ft  Redf.  Neg. 
S  89;  Sutherland,  Damages,  %  88;  Wil- 
liams V.  Columbus  Producing  Co.  80 
W.  Va.  688,  LJt.A.1918B,  179,  93  S.  E. 
809;  Atkinson  v.  Chesapeake  &  O.  R. 
Co.  74  W.  Va.  688,  82  S.  E.  602;  Moore 
V.  Townsend,  76  Minn.  64,  78  N.  W. 
880,  6  Am.  Neg.  Rep.  95;  Axtell  v. 
Northern  P.  R.  Co.  9  Idaho,  392,  74 
Pac.  1075;  Kirby  v.  Wylie,  108  Md.  601, 
21  L JLA.  (N.S.)  129,  129  Am.  St.  Rep. 
451,  70  Atl.  218;  Michaels  v.  New 
York  C.  R.  Co.  80  N.  T.  564,  86  Am. 
Dec.  415;  Wald  v.  Pittsburg,  C.  C.  &  St 
Lu  R.  Co.  162  111.  546,  85  UELA.  856,  58 
Am.  St  Rep.  882,  44  N.  E.  888 ;  Scott  v. 
Hunter,  46  Pa.  192,  84  Am.  Dee.  542. 

The  right  of  a  riparian  proprietor 
to  have  tiie  water  of  the  stream  pass 
his  land  in  its  natural  flow  or  channel 
is  a  right  annexed  to  the  soil  and  ex- 
ists as  a  parcel  of  the  land. 

Roberts  v.  Martin,  72  W.  Va.  92,  77 
S.  B.  585;  Pillsbury  v.  Moore,  44  Me; 
154,  69  Am.  Dec.  91;  Fahnestock  v. 
Feldner,  98  Md.  335,  56  Atl.  785;  Webb 
V.  Garter,  121  Mo.  App.  147,  98  S.  W. 
776;  Spink  v.  Coming,  61  App.  Div.  84, 
70  N.  Y.  Supp.  148;  Chatfield  v.  Wilson, 
31  Vt  358;  Hebron  Gravel  Road  Co. 
r.  Harvey,  90  Ind.  192,  46  Am.  Rep. 
199;  Rickels  v.  Log-Ownors'  Booming 
Co.  189  Mich.  Ill,  102  N.  W.  652; 
Baltimore  v.  Appold,  42  Md.  443 ;  Irwin 
v.  Richardson,  88  Wis.  429,  60  N.  W. 
786 ;  Noe  v.  Chicago,  B.  &  Q.  R.  Co.  76 
Iowa,  360,  41  N.  W.  42;  Dayton  v. 
Drainage  Comrs.  128  III.  271,  21  N.  B. 
198;  Central  R.  Go.  v.  Champion,  160 
Ala.  517,  49  So.  415. 

Any  interference  with  the  flow  of 
waters  in  a  nateral  wBtereourse, 
eitJier  diverting  them,  changing  the 
channel,  or  backing  the  waters  up- 


riparian  owner  who  is  damaged  there- 
by. 

Roberts  v.  Martin,  supra;  Williams 
V.  Columbus  Producing  Co.  80  W.  Va. 
683,  L.R.A.1918B,  179,  93  S.  E.  809; 
Cline  V.  Norfolk  &  W.  R.  Co.  69  W.  Va. 
486,  71  S.  E.  706;  Atkinson  v.  Chesa- 
peake &  O.  R.  Co.  74  W.  Va.  683,  82 
S.  E.  502;  Neal  v.  Ohio  River  R.  Co.  47 
W.  Va.  316,  34  S.  E.  914;  Hargreayes 
V.  Kimberly,  26  W.  Va.  788,  58  Am. 
Rep.  121;  Norfolk  &  W.  R.  Co.  v.  Car- 
ter, 91  Va.  587, 22  S.  E.  517;  Cheeves  v. 
Danielly,  80  Ga.  114,  4  S.  E.  902;  Mc- 
Gehee  v.  Tidewater  R.  Co.  108  Va.  508. 
62  S.  E.  856 ;  Hartshorn  v.  Chaddock, 
136  N.  Y.  116,  17  L.R.A.  426,  81  N.  E. 
997;  Bliss  v.  Johnson,  76  Oal.  597,  16 
Pac.  642,  18  Pac.  786;  DeBaker  v. 
Southern  California  R.  Co.  106  Gal. 
597,  46  Am.  St  Rep.  287,  89  Pac.  610; 
Ladd  V.  Redle,  12  Wyo.  862,  75  Pac. 
691. 

A  par^  may  build  barriers  and  em* 
bankments  along  a  watercourse  in  or- 
der te  protect  his  property  and  keep 
the  waters  in  the  channel,  but  he  must 
not  obstruct  the  flow  of  the  waters 
in  the  channel  or  divert  them  there- 
from. 

Parker  v.  Atehison,  58  Kan.  29,  48 
Pac  681 ;  Gerrish  v.  Clough,  48  N.  H. 
9,  2  Am.  Rep.  165,  97  Am.  Dec.  561; 
Crawford  v.  Rambo,  44  Ohio  St.  279, 
7  N.  E.  429;  Tuthill  v.  Scott,  43  Vt. 
525,  5  Am.  Rep.  801;  1  Wood,  Nui- 
sances, §  350;  Shelbyville  &  B.  Turnp. 
Co.  V.  Green,  99  Ind.  205;  Cairo  &  V. 
R.  Co.  V.  Stevens,  73  Ind.  278,  38  Am. 
Rep.  139 ;  O'Connell  v.  East  Tennessee, 
V.  &  G.  R.  Co.  87  Ga.  246,  18  L.R.A. 
394,  27  Am.  St.  Rep.  246,  18  S.  E. 
489 ;  Burwell  v.  Hobson,  12  Gratt.  322, 
65  Am.  Dec.  247 ;  Coulson  &  F.  Waters, 
pp.  180,  181 ;  Ballentine  v.  Hammcmd, 
68  S.  E.  153,  46  S.  E.  1000;  McGehee  v. 
Tidewater  R.  Co.  108  Va.  508,  62  S.  E. 
856;  Mitehell  v.  Bain,  142  Ind.  604,  42 
N.  E.  230. 

Riparian  owners  may,  without  lia- 
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bility  to  other  riparian  owners,  protect 
thems6tves  from  the  consequences  of 
accidental  and  extraordinary  floods  by 
erecting  defensive  works  along  the 
front  of  their  lands. 

Cubbins  v.  Mississippi  River  Com- 
mission, 241  U.  S.  351,  60  L.  ed.  1041, 
36  Sup.  Ct.  Rep.  671 ;  Chesapeake  &  0. 
R,  Co.  V.  Meriwether,  120  Va.  55,  91 
S.  E.  92 ;  Mailhot  v.  Pugh,  80  La,  Ann. 
1359;  Shelbyville  &  B.  Tump.  Co.  v. 
Green,  99  Ind.  205;  2  Farnham,  Wb« 
ters,  1839;  Angell,  Wi^erco^r^es,  §§ 
347.  348. 

A  party  cannot  transfer  to  the  land 
of  another  a  danger  or  mischief  al- 
ready existing  upon  his  own  land.' 

Whalley  V.  Lancashire  &  Y.  R.  Co.  53 
L.  J.  Q.  B.  N.  S.  285,  L.  R.  13  Q.  B.  Div, 
131,  50  L.  f .  N.  S.  472,  32  Week.  Rep. 
711,  48  J.  P.  500;  Menzi^s  v.  Breadal- 
bane,  3  Bligh,  N.  B.  4JL4,  4  Eng.  Re^ 
print,  1387 ;  Coulson  &  F.  Waters,  pp. 
177-182. 

If  a  riparian  owner  builcl  a  levee  or 
embankment  to  protect  his  ptQperty» 
he  is  not  liable  for  damages  to  aniother 
riparian  owner  caused  by  unusual  or 
extraordinary  floods  unless  he  should 
have  reasonably  antiqipated  same,  bat 
he  is  liable  when  his  acts  co-«periite 
with  the  act  of  Go4  at  the  time,  or 
when  he  should  have  anticipated  the 
consequences  of  his  acts.  . 

Williams  y.  Colunjbus  Prpducing  Cd. 
80  W.  Va.  683,  L.R.A.1918B,  179,  93 
S.  E.  809;  40  Cyc.  578;  Atki&sion  v. 
Chesapeake  &  0.  R.  Co^  74  W.  Va.  633v 
82  S.  E.  502;  Shelbyville  &  Bv  Turni^ 
Co.  V.  Green,  99  Ind.  205;  AngeU^Wa- 
tercoursesi  §§  347,  848. 

Messrs,  Fitzpatrick,  Campbell, 
Brown,  &  Davis  and  C.  W.  Strickling 
for  defendant 

Miller,  P.,  delivered  the  opinion  pf 
the  court :    . 

The  sufficiency  of  iJlaintiflf's  decla- 
ration was  challenged  by  defend- 
ant's demurrer.  The  court  below 
sustained  the  demurrer,  and  has 
certified  the  questions  presented 
with  its  rulings  thereon  to  us  lor 
review. . 

The  substantial  averments  are 
that  the  plaintiff  was  owner  of  cerr 
tain  real  estate  and  personal  propr 
erty  in  the  town  of  Eskdale,  situ^ 
ated  upon  and  near  the  banks  of 
Cabin  creek,  a  non-^navigable 
stream,  and  about  100  yards  above 
the  trestles  or  bridges  of  the  de- 


fendant comi»ny  crossing  said 
creek ;  that  on  or  about-  August  9, 
1916,  there  was  a  cloud-bttrst  on  the 
head  waters  of  said  creek  which 
caused  a  flood  therein  of  unprece- 
dented volume  and  violence  to  sweep 
down  the  valley  and  channel  of  said 
creek  and  through  said  town  of  Esk- 
dale and  Cane  Forte  and  over  and 
through  said  trestles  or  taridges  of 
the  defendant  company;, ifianrying 
large  quantltita  of  .wreckage  and 
debris  before  it ;  and  that;defeti)dant» 
through  its  agents,  servants,  and 
Employees  'acting  within  the  scope 
of  their  .empl<i^t^,\Aj[id  with  full 
knowledg{^  tli^'tih.e  said  flood  was 
sweeping  down  .the  channel  of  sfiid 
cr^k  toward  its  s^id  railroad  tres- 
tles or  bridges,  ^m:  in  disregai^d  of 
its  duty  not'ta  diiert,'  impede  or 
obstruct  the  natural  flow  of  the 
waters  in  sidd' creek  so  as  to  cause 
them  to  flb^^bftck, 'oveV  and, upon 
the  plaintiff's  propei^ty-  and  damage 
it.  and  for  the  purpose  and  with  the 
object  of  protecting  i^s  said  trestles 
or,  bridges  firom  being  washed  away 
and  destroyed  by  sa{d  fiood,  wrongs 
ifully,  >negl^ently/  knowingly,  aiid 
unlawf  idly  tan»  .or  caused  to  be  run 
and  propelled, 'a  large  railroikd  csn- 
gine,  owned  ind  contrblted  by  it, 
out  upon  one  of  %aid  t^esrtlee  or 
bridges  just  beloW^the  s^id  t6Hnrn  of 
Eskdale  and  juat  below  ^plaintiff's 
property,  and  in  .the.  course  and 
pathway  o£  thet  waters  of  said  flopd, 
and  there  to  remain  and  to  obstanict 
the  natural  flow  of  the  waters  in 
said  creek,  and  causing  the  wreck- 
age and  debris  then  being  conveyed 
downf  ajid  stream,  and  thereby  caus- 
ing the  water  tp  be  dammed  and 
backed  upstream  and  over  ai^d. upon 
plaintiff's  said  property^  whereby  it 
was  damaged  and  destroyed  and 
whereby  he  sustained  great  diimage 
and  loss,  amounting  to  $10,000. 

It  is  conceded  on  both  sid6s  that 
the  cloud-burst  causing  the  flood 
and  the  waters  of  unprecedented 
volume  and  force  to  flow  down  the 
creek  as  alleged  constituted  an  act 
of  God  for  which  the  defendant 
without  some  initial  act  of  negli- 
gence on  its  part  could  not  be  rnn- 
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dered  liable  in  damages  to  plaintiff. 
^^t^^^  This  is  a  well-setf 

u«Miity  torn  tied  propositipn  of 
•etaiGod.  j^^   in   this    state 

and  elsewhere.  Williams  v.  Colum- 
bus Producing  Go.  80  W.  Va.  688, 
L.R.A.1918B,  179,  93  S.  E.  809 ;  At- 
kindcMl  V.  Chesapeake  &  0.  R.  Co. 
74  W.  Va.  633,  82  S.,  E.  5t)2. 

But  counsel  for  plaintiff  contend 
that  with  knowledge  on  the  part  of 
defendant  of  the  i>neoming  flood 
waters,  the  placing  of  its  engine  on 
the  trestle  or  bridge  in  the  middle 
of  the  creek  and  in  the  way  of  the 
stream  so  as  to  obstruct  the  natural 
flow  ot  the  water  therein,  which, 
together  with  the  wreckage  and  de» 
bris  caught  thereby,  caused  the 
water  to  be  dammed  and  backed  up 


sassippi  River  <7ammi«sion»  241  TJ. 
S.  364,  .60  L.  ed.  1047,  36  Sup.  Ct. 
Rep..  671,  supra,  imd  cases  cited. 
.  The  contention  of  counsel  for  de^ 
murrant  is  that  because  of  the  acci- 
dental and  extraordinary  conditions 
existing  at  the  time  of  the  alleged 
injury,  the  defendant  had  the  right 
to  run  its  engine  upon  the  ^trestle 
or  bridge,  not  for  the  purpose  of 
restraining  the  flood  waters  to  the 
natural  banks  of  the  creek  and 
thereby  protecting  its  property,  but 
to  hold  in  place  works  constructed 
by  it  a^oss  the  stream,  though  the 
result  of  tihat  act  was  to  obstruct 
the  free  flow  of  the  waters  in  the 
channel,  catching,  the  wreckage  and 
dShria  therein,  and  to  dam  up  the 
water  and  throw  it  back  upon  plain- 


upon  plaintiff's  property  as  aUeg^t^,    ,tiff.  .  *We  find  no  warrant  for  this 
x-a...i.^j  —  _--.-.• — 1  -_x  _^  ^.^      position  in  Chesapeake  &  0.  R.  Co. 

V.  Meriwether^  120  Va.  55.  91  S,  K 
92,  nor  in'  Cubbins"  v.  Mississippi 
River  Commission,  supra,  nor  in 
Jackson  y.  United  States,  830  TJ.  S. 
1,  57  L.  ed.  1363,  33  Sup.  d.  Rep, 
1011,  cited  and. relied  on  by  counsel. 
The  only  right  recognized  in  these 
cases  i§  the  defensive  one  accorded 
owners; ;  to  protect  themselves 
against  damages  bjr^efensive  works 
constructed  at  or  upon  the  borders 
of  rivers  or  creeks  ^r  on  the  interior 
of  their,  own  14nds  against  such 
extraordinary  conditions;  This  lA 
the  limitation  recognized  by  very 
aneient.  autherity  and  in  ihi^  Fed- 
eral and  other  cases  cited*  But  they 
furnish: no  precedent  foB.  the  posif 
tion  of  cQunsd  that  the  defendant 
might  lawfully ) .  in  the  emergency 
existing,  cast:  tte  burden  of  loss  on 
plaintiff  in  or  dear  to  protect:  its'  own^ 

50,  aUbd.G,  ofchap^  ofcutructtom,.. 
ter  54^  (§  2940)  of  *^  «>*»»*V 
the  Code,  gives  railroad  6<unp«iie& 
the  right  to  cross  with  their  rail- 
roads along  01?  upon  any  stream  or 
watercourse,  but  specifically  re- 
quires them  to  restore  such  stream 
or .  watercourse  to  its  former  state 
so  as  not  to  injure  or :  impair  its 
useftilMss. 

The  case  presented  by  the  depla* 
ration,  in  our  opinion,  comes  clearly 


constituted  an  original  act  of  neg- 
ligence and  invasion  of  his  rights 
for  which  defendant  is  liable  to  ac- 
count to  him  in  damages/' 

The  right  of  a  riparian  proprietor 
to  have  the  waters  of  a  stream  or 
watercourse  pass  his  land  in  it^ 
natural  course  unobstructed  and  to 

hold  anyone  violat- 

;a:l:^i^ow.       ^J^^  tWs  right  liaWe 

_  for  damages  sus- 
tained thereby  is  not  controverted. 
This  proposition  is  well  settled  and 
recognized  not  only  by  the  decisions 
of  this  court  but  elsewhere.  Roberta 
V.  Martin,  72  W.  Va.  92,.  77  S.  EJ 
535 ;  Williams  v^  Columbus  produc- 
ing Co.  and  Atkinson:  v..  6|;iesapeake 
&  O.  R,  Co.'  supra ;  Ciina  v<  l^orfolk 
&  W.  R.  Co.  69  W.  Va.  43«,  71  S.  E. 
705;  Cubbins  v.  Mississippi  River 
Commission,  241  U.  S.  351,  60  K 
ed.  1041,  36  Sup:  Gt.  Rep.  671.      . 

The  only  limitMibn  upon  this 
right  is  that  each  risarian  owner 
for  his  own  protection  may  erect 

barriers  or  dikes 
so  as  to  confine  the 
flood  waters  within 
.  the  natural  banks  of  the  stream^  a 
right -pertaining  to  all  such  proprie- 
tors, and  when  exercised  no  one  has 
the  right  to  complain  of  another, 
although  tii:e  t^ect  of  the  thing  done- 
may  have  caused  some  injury  to  him 
or  his-  properl^r.    CubbinB  v.  Mis* 


^rlfrMt   to 


to   utv^mnt. 
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within  the  principles  of  Williams 
V.  Columbus  Producing  Co.  80  W. 
Va.  683,  L.R.A.1918B,  179,  93  S.  E. 
809;  Atkinson  v.  Chesapeake  &  O. 
R.  Co.  74  W.  Va.  633,  82  S.  E.  502, 
and  Neal  v.  Ohio  River  R.  Co.  47 
W.  Va:  316,  34  S.  E.  914.  The  first 
of  these  cases  cited  originated  or 
grew  out  of  the  same  flood  condi* 
tions  on  Cabin  creek  involved  in  the 
case  at  bar.  The  only  material  dif- 
ference in  the  facts  is  that  in  the 
Williams  Case  the  injuiy  resulted 
from  the  building  of  an  oil  well  der- 
rick and  oil  tan]^  vrithin  the  banks 
of  the  creek,  while  in  this  case  the 
alleged  negligence  consisted  in  plac- 
ing .a  railroad  engine  across  the 
stream  in  view  of  the  approaching 


waters  to  avoid  damages  to  the  tres- 
tles or  bridges  of  the  railroad  com- 
pany. The  latter  was  as  much  an 
initial  act  of  negligence  as  the  other. 

Counsel  for  defendant  also  rely  on 
cases  involving  the  blowing  up  of 
buildings  to  prevent  the  spread  of 
fire  such  as  Keller  v.  Corpus  Cfhristi, 
50  Tex.  614,  32  Am.  Rep.  613,  and 
Surocco  V.  Geary,  3  Cal.  69,  58  Am. 
Dec.  385,  all  involving  the  exercise 
of  the  police  power  of  the  state.  We 
think  these  cases  have  no  applica- 
tion to  the  case  at  bar. 

Our  conclusion  is  to  reverse  the 
judgment  below,  to  overrule  the  de- 
murrer to  the  declaration,  and  to 
remand  the  case  to  the  Circuit 
Court. 


ANNOTATION. 

Liability  for  damages  to  riparian  owner  by  meant  adopted  to  protect  bridge 
cir  other  structure  in  or  across  stream  at  time  of  flood. 


An  interesting  question  is  presented 
in  the  reported  case  (Taylor  v.  Ches- 
apeake &  0.  R.  Co.  ante,  112)  as  to  the 
liability  for  damages  to  riparian  prop- 
erty by  means  adopted  to  protect  a 
bridge  or  other  structure  in  or  across 
a  stream  during  a  flood.  The  court 
admits  the  defensive  right  accorded 
riparian  owners  to  protect  themselves 
against  damages  by  defensive  works 
constructed  at  or  on  the  borders  of  a 
stream,  but  holds  that  a  riparian  own- 
er has  no  aggressive  right  to  cast  the 
burden  of  loss  on  another  riparian 
owner  in  order  to  protect  his  own 
property.  This  question  was  also  pre- 
sented for  adjudication  in  the  case  of 
Higgins  V.  New  York,  L.  E.  &  W.  R. 
Co.  (1894)  78  Hun,  667,  29  N.  T.  Supp. 
563,  wherein  it  appeared  that  during 
a  flood  the  defendant's  servants  placed 
railroad  planks  and  pieces  of  logs  at 
the  ends  of  an  immense  piece  of  timber 
chained  across  the  stream  so  as  to 
throw  the  water  ofF.  This  turned  the 
water  across  the  premises  of  the  plain- 
tiff. In  an  action  to  recover  for  the 
damage  done  to  the  premises,  the  court 
said:  "If  this  evidence  is  true,  it 
tends  to  show  that  much  of  the  dam- 
age suffered  by  the  plaintiff  on  this 
occasion  occurred  through  the  means 


adopted  by  the  defendant's  servants 
in  protecting  the  bridge,  and,  if  so, 
there  can  be  no  doubt  as  to  the  right 
of  the  plaintiff  to  recover." 

In  Noyes  v.  Shepherd  (1849)  30  Me. 
173,  50  Am.  Dec.  625,  the  court  said 
by  way  of  dictum:  "Imminent  danger 
expected  from  fire  or  flood  cannot  ex- 
cuse or  exempt  one  from  the  use  of 
ordinary  care  to  prevent  unnecessary 
injury  to  the  property  of  others.  What 
would  under  such  circumstances  be 
ordinary  care  must  be  determined  by 
a  jury;  and  it  might  not  be  the  same 
care,  or  an  equal  degree  of  caution, 
which  would  reasonably  be  expected 
when  there  was  little  or  no  cause  to 
apprehend  immediate  danger.  How- 
ever imminent  the  danger  may  be,  a 
person  must  be  held  responsible  for  an 
injury  to  the  property  of  another,  oc- 
casioned by  negligence  of  a  less  culp- 
able character  than  such  gross  care- 
lessness as  would  reasonably  authorize 
an  inference  that  it  was  done  with  an 
evil  intent." 

A  person  causing  damage  by  precau- 
tions taken  to  protect  his  property 
from  flood  is  liable  if  his  act  is  found 
to  be  negligent.  Hunter  v«  Pelham  Mills 
(1898)  62  S.  C.  279,  69  Am.  St  Rep. 
904,  29  8.  B.  727.    In  that  case  the  de- 
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fendant  offered  testimony  which  tend^ 
ed  to  show  that  an  unusually  heavy 
rainy  season  had  obtained  in  the  sec- 
tion where  his  property  was  located, 
and  that,  on  the  day  of  the  injury  to 
the  plaintiff's  property,  there  was  a 
heavy  Fainstorm,  which  caused  the 
water  to  rise  to  a  considerable  height 
in  an  hour.  It  appeared  that  the  de- 
fendant had  five  floodgates  in  his  dam 
across  the  stream,  and  when  the  water 
overflowed  his  dam,  he  opened  two  of 
the  floodgates  to  preserve  his  own 
property  from  injury.  The  water  thus 
released  caused  the  already  swollen 
stream  to  overflow  the  lands  and  de- 
stroy the  crops  of  the  plaintiff.  The 
defendant  further  alleged  that  to  have 
allowed  the  water  to  run  as  it  was  do- 
in^  when  the  two  floodgates  were 
Vaised  would  not  only  have  flooded  the 
defendant's  mills,  but  would  have 
caused  greater  danger  to  the  plaintiff's 
property  than  could  possibly  have  hap- 
pened after  the  raising  of  the  flood- 
gates. The  lower  court  instructed  the 
jury  that  "negligence  is  the  gist  of 
this  action.  To  find  for  the  plaintiff, 
the  jury  must  be  satisfied  from  the  evi- 
dence that  the  defendant  negligently 
opened  the  floodgates  of  its  dam,  and 
that  the  raising  of  said  floodgates 
caused  the  damage  complained  of." 
The  jury  found  the  defendant  negli- 
gent, and  on  appeal  the  instruction 
wtt  sustained. 


The  ease  of  Ross  v.  Horsey  (1840) 
8  Harr.  (DeL)  60,  arose  under  the  Stat- 
ute of  1819  "for  the  preservation  of 
mill  property"  (Dig.  405),  providing 
that  when  a  riparian  owner  discharged 
any  unusual  amount  of  water  through 
his  dam,  notice  must  be  given  to  the 
owner  nearest  the  dam.  It  appeared 
that  during  a  violent  storm,  the  de- 
fendant cut  his  own  dam  when  it  was 
on  the  point  of  being  broken,  and  that 
he  gave  no  notice  to  the  plaintiff  re- 
siding next  below  the  dam.  The  court 
said :  "The  duty  of  providing  for  the 
safety  of  his  neighbor's  mill  cannot  be 
paramount  to  the  right  of  taking  care 
of  his  own.  This  would  be  unreason- 
able. If  the  force  of  tempest  and  flood 
was  so  great  on  this  occasion  as  to  re- 
quire the  presence  of  Mr.  Horsey  and 
all  under  his  command,  to  preserve  his 
own  mill  and  dam,  he  could  not  reason- 
ably be  required  to  detach  a  part  of 
that  force  as  a  messenger  to  the  lower 
mill,  in  this  state  of  peril  to  all  mill 
property,  arising  from  this  unusual 
storm,  all  persons  were  bound  to  be 
vigilant  to  provide  for  its  effects;  and 
though  the  duty  of  transmitting  actual 
notice  of  breaches  from  those  above  to 
those  below  attached  the  moment  it 
could  be  done  without  abandoning 
their  own  property,  and  in  fact  in- 
creasing the  danger  to  all,  it  is  not 
reasonable,  and  the  law  does  not  re- 
quire, that  it  should  be  given,  sooner." 

A.  S.  M. 


A.  F.  CLARK,  Plff.  in  Err., 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY. 

We9t  Virginia  Supreme  Court  of  Appeals '^September  28  f  1919. 

(—  W.  Va.  — ,  100  S.  E.  480.) 

Search  —  of  train  —  warrant  by  justice  of  peace  —  validity. 

1.  A  warrant  issued  by  a  justice  of  the  peace,  commanding  search  to 
be  made  of  a  certain  passenger  train,  to  ascertain  if  intoxicating  liquors 
are  being  carried  thereon  contrary  to  law,  is  not  proper  evidence  to  be 
considered  by  the  jury  against  the  iriaintiff  in  the  trial  of  an  action  by  him 
against  the  carrier  for  his  unlawful  expulsion  from  the  car.  Such  war- 
rant is  void. 

[See  note  on  this  qtiestian  beginning  on  page  121.] 

Headnotes  by  Williams,  J. 
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Carrier  —  daty  to  protect  passenger 
from  arrest. 

2.  Although  a  carrier  is  obliged  to 
use  reasonable  diligence  to  protect  its 
passengers  against  unlawful  assaults 
by  other  passengers,  its  own  servants, 
and  third  persons,  its  servants  are  un- 
der no  duty  to  resist  or  interfere  with 
a  known  officer  in  making  an  arrest  of 
a  passenger,  unless  they  know  or  by 
reasonable  diligence  ought  to  know 
that  the  arrest  is  unlawful;  neither 


are  they  bound  to  make  inquiry  into 
such  known  officer's  authority, 
[See  4  R.  C.  L.  1193.] 

Master  and  servant  —  special  agent  of 
railroad  company  —  liability  for  act. 

3.  A  railroad  company  is  not  liable 
for  the  act  of  its  special  agent  in  as- 
sisting prohibition  officers  in  forcing  a 
passenger  off  a  train,  if  in  that  trans- 
action he  was  acting  under  special 
deputization  of  the  officers  and  not  as 
agent  of  the  railroad  company. 

[See  4  R.  C.  L.  1180.] 


Error  to  the  Circuit  Court  for  McDowell  County  to  review  a  judgment 
setting  aside  a  verdict  in  plaintiff's  favor  in  an  action  brought  to  recover 
damages  for  alleged  unlawful  expulsion  from  defendant's  train.    Affirmed. 

The  facts  aire  stated  in  the  opinion  of  the  court. 


Messrs.  Froe  &  Capehart  for  plain- 
tiff in  error. 

Messrs.  Sale  &  Tucker,  for  defend- 
ant in  error: 

The  verdict  of  the  jury  was  not 
supported  by  the  evidence. 

White  V.  L,  Hoster  Brewing  Co.  51 
W.  Va.  259,  41  S.  E.  180;  Lovett  v. 
West  Virginia  Central  Gas  Co.  73  W. 
Va.  40,  79  S.  E.  1007. 

The  action  of  the  officers  in  remov- 
ing Clark  from  the  train  was  legal, 
and  the  court  should  have  directed  a 
verdict  for  the  defendant,  because 
there  was  no  duty  upon  the  employees 
of  the  railway  company  to  interfere. 

Claiborne  v.  Chesapeake  &  0.  R.  Co. 
46  W.  Va.  363,  33  S.  E.  262;  Tryon  v. 
Pingree,  112  Mich.  338,  37  L.R.A.  222, 
67  Am.  St.  Rep.  398,  70  N.  W.  905; 
Hofschulte  V.  Doe,  78  Fed.  436;  Page 
V.  Citizens'  Bkg.  Co.  Ill  Ga.  73,  51 
L.R.A.  463,  78  Am.  St.  Rep.  144,  36 
S.  E.  418;  Anania  v.  Norfolk  &  W. 
R.  Co.  77  W.  Va.  105,  L.R.A.1916C,  439, 
87  S.  E.  167,  11  N.  C.  C.  A.  1025. 

The  railway  company  could  not  be 
held  liable  for  the  failure  of  its  em- 
ployees to  interfere  with  the  action  of 
known  officers  of  the  law  in  the  ap- 
parent exercise  of  their  official  au« 
thority,  and  the  court  should  have 
directed  a  verdict  for  the  defendant. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  Cros- 
by, 183  Ala.  237,  62  So.  889 ;  Louisville 
&  N.  R.  Co.  V,  Byrley,  152  Ky.  35,  153 
S.  W.  36,  Ann.  Cas.  1915B,  240;  Anania 
V.  Norfolk  &  W.  R.  Co.  77  W.  Va.  105, 
L.R.A.1916C,  439,  87  S.  E.  167,  11  N.  C. 
C,  A.  1025;  Bowden  v.  Atlantic  Coast 
Line  R.  Co.  144  N.  C.  28,  56  S.  E.  558, 
12  Ann.  Cas.  783;  10  C.  J.  908;  May- 


field  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  97 
Ark.  24,  32  L.R.A.(N.S.)  525, 133  S.  W. 
168;  Thompkins  v.  Missouri,  K.  &  T.  R. 
Co.  52  L.R.A.(N.S.)  791,  128  C.  C.  A.  1. 
211  Fed.  391;  Brunswick  &  W.  R.  Co. 
V.  Ponder,  117  Ga.  63,  60  L.R.A.  713. 
97  Am.  St.  Rep.  152,  43  S,  E.  430,  18 
Am.  Neg.  Rep.  254;  Owens  v.  Wilming- 
ton &  W.  -R.  Co.  126  N.  C.  189,  78  Am. 
St  Rep.  642,  35  S.   E.  259. 

The  instruction  given  by  the  court 
after  the  jury  had  failed  to  agree  was 
error,  in  that  it  took  from  their  con- 
sideration every  question  except  that 
of  the  presence  of  the  officers*     . 

Stuck  v.  Kanawha  &  M.  R.  Co.  78 
W.  Va.  490,  89  S.  E.  280;  Petry  v.  Cabin 
Creek  Consol.  Coal  Co.  77  W.  Va,  654, 
88  S.  E.  105;  Sun  Life  Aasur.  Co.  v. 
Bailev,  101  Va.  443,  44  S.  E..692;  Fer.r 
ries  Co.  v.  Brown,  121  Va.  13,  92  S.  E. 
813. 

Williams,  J.,  delivered  the  opinion 
of  the  court  : 

In  an  action  of  trespass  on  the 
case  plaintiff  recovered  a  verdict 
against  defendant  for  $500,  which, 
on  motion  of  defendant,  the  court 
set  aside,  and  plaintiff  brings  error, 
asking  that  the  judgment  be  re- 
versed, and  judgment  entered  here 
on  the  verdict. 

Plaintiff  purchased  a  ticket  from 
Ironton,  Ohio,  to  laeger.  West  Vir- 
ginia, and  1}oarded  one  of  defend- 
ant's trains  as  a  passenger  on  De- 
cember 16,  1916.  He  and  a  number 
of  others  had  gone  to  Ironton  on.  the 
day  previous  to  purch£^e  liquor.  It 
was  not  then  unlawful  for  a  person 
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to  cany  more  than  2  quarts  of 
liquor  into  the  state  for  personal 
use,  provided  the  container  thereof 
was  properly  labeled^  showing  the 
kind  and  quantity  thereof.  A  coach 
was  attached  to  the  rear  of  the  train 
just  behind  a  Pullman  car  at  Iron* 
ton  for  the  accommodation  of  those 
passengers  who  were  carrying  liq» 
uor,  and  plaintiff  was  told  to  get  in 
that  coach  and  did  so.  In  fact,  that 
coach  seems  to  have  been  filled  with 
such  passengers.  Plaintiff  admito 
he  had  16  quarts  of  whisky  and  1 
quart  of  alcohol  in  a  suit  case,  but 
swears  it  was  properly  labeled,  and 
the  jury  evidently  believed  him, 
which  they  had  a  right  to  do,  al- 
though his  testimony  on  this  point 
iR  contradicted  by  other  witnesses 
for  defendant.  When  the  train  ar- 
rived and  stopped  at  Williamson, 
West  Virginia,  which  is  the  end  of 
one  of  defendant's  divisions,  where 
a  change  of  crews  is  made,  and 
which  is  a  long  distance  west  of 
Jaeger,  the  prohlbiticm  officer  and 
his  deputies,  four  or  five  in  number, 
armed  with  pistols,  entered  the 
coach  and  forced  a  number  of  the 
passengers,  including  plaintiff,  to 
alighL  Three  or  foar  of  them,  but 
not  the  plaintiff,  were  arrested  for 
not  having  labels  on  their  packages 
of  whisky.  Plaintiff  did  not  attempt 
to  reboard  the  train,  but  spent  the 
night  at  a  hotel  and  took  another 
train  the  next  morning  for  laeger. 
Plaintiff  swears  the  train  stopped 
some  distance  before  it  reached  the 
depot  at  Williamson,  and,  quoting 
his  language,  says:  ''Some  men 
came  in  and  told  us  to  get  off  that 
train,  and  drawed  their  guns,  and 
smne  of  them  unloaded,  am)  I  didn't 
have  time  to  get  off  until  after  the 
train  had  done  started  out.  I  went 
on  into  Williamson,  and  they  made 
us  get  off.'* 

He  was  asked : 
Who  made  you  get  off  ? 
A.  Well,  there  was  the  brakeman 
and  these  here  officers. 

And,  being  asked  if  he  was  fright- 
ened, he  replied:  ''Yes,  sir;  I  was 
scared  not  to  get  off  the  train,  after 
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I  didn't  know  what  they  were  going 
to  do  to  me." 

He  was  further  asked  what  the 
brakeman  did  to  him,  and  replied: 
"The  brakeman  didn't  do  Anything ; 
just  asked  me  to  go  ahead  off." 

And,  the  question  being  repeated, 
he  added,  "To  further  any  more 
trouble,"  meaning,  of  course,  to 
avoid  any  further  trouble.  Some  of 
plaintiff's  answers  are  hardly  in- 
telligible ;  but  it  fairly  appears  from 
his  testimony  that,  when  the  officers 
entered  the  car,  it  caused  a  great  deal 
of  commotion  among  the  passengers, 
some  of  whom  got  off  immediately, 
and  others  a  little  later,  after  the 
train  had  pulled  up  »to  the  depot, 
and  that  none  of  the  train  crew  pro- 
tested, or  did  anything  to  protect 
plaintiff  from  being  ejected.  Plain- 
tiff's counsel  rely  on  the  cases  of 
Gillingham  v.  Ohio  River  R.  Co.  35 
W.  Va.  588,  14  L.R.A.  798,  29  Am. 
St.  Rep.  827, 14  S.  E.  243,  and  Ana- 
nia  V.  Norfolk  &  W.  R.  Co.  77  W. 
Va.  105,  L.R.A.1916C,  439,  87  S.  E. 
167, 11  N.  C.  C.  A.  1025,  in  support 
of  their  contention  that,  under  the 
state  of  facts  established  by  plain- 
tiff's evidence,  the  defendant  is 
liable;  that  a  carrier  is  under  obli- 
gation to  protect  its  passengers 
from  unlawful  arrest  or  ejection 
from  its  train. 

In  the  Gillingham  Case,  the  con- 
ductor of  the  train  actually  caused 
plaintiff's  arrest  for  an  offense  com- 
mitted in  his  presence,  and  which, 
by  the  exercise  of  proper  diligence, 
he  was  bound  to  know  plaintiff  was 
innocent  of.  After  sending  for  the 
officer  to  make  the  arrest,  the  con- 
ductor pointed  out  Gillingham  to 
him  as  the  guilty  person;  whereas 
the  guilty  party  was  shown  to  be 
smother  passenger  occupying  a  seat 
behind  him.  The  assault  for  which 
the  arrest  was  made  was  committed 
on  the  conductor,  and  he  pointed 
out  to  the  officer  tiie  wrong  man  as 
the  one  who  had  conunitted  it. 

In  the  Anania  Case,  the  officer, 
who  happened  to  be  on  the  train  at 
the  time,  arrested  Anania  and  some 
other  passengers  for  disorderly  con- 
duct, which  occurred  in  the  presence 
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of  the  conductor  and  the  officer. 
Anania  had  been  guilty  of  no  mis^ 
conduct.  The  opinion  in  that  case 
states  that  the  conductor  knew,  or 
if  reasonably  diligent  ought  to  have 
known,  that  fact.  It  was  clearly  the 
duty  of  the  conductor  in  that  in- 
stance to  have  protested,  at  least, 
against  Anania's  arrest. 

But  here  the  facts  are  quite  dif- 
ferent. It  is  a  fact,  proven  and  not 
disputed,  that  the  conductor  and 
brakemen  in  charge  of  the  train  all 
knew  that  the  men  who  forced 
plaintiff  to  alight  were  officers,  and 
in  such  case  the  law  imposes  no 

duty  upon  the  car- 
.  rier  or  its  servants 
or  agents  to  inquire 
into  the  officer's  au- 
thority, or  substitute  their  opinions 
for  his,  or  to  protest  against  his 
arresting  a  passenger.  A  passenger 
train  is  not  intended  as  a  place  of 
refuge  for  criminals,  and  unless  a 
passenger  is  arrested  for  an  offense 
of  which  the  carrier's  agent  knew, 
or  by  proper  diligence  ought  to  have 
known,  he  is  not  guilty,  he  is  not 
obliged  to  interfere  or  protest 
against  the  arrest.  The  rule,  how- 
ever, is  different  where  the  carrier's 
servants  know,  or  by  the  exercise  of 
proper  diligence  ought  to  know,  that 
the  arrest  of  the  passenger  is  unlaw- 
ful, as  was  the  case  in  Anania  v. 
Norfolk  &  W.  R.  Co.  supra. 

In  Bowden  v.  Atlantic  Coast  Line 
R.  Co.  144  N.  C.  28,  56  S.  E.  558, 
12  Ann.  Cas.  783,  it  appears  that 
plaintiff  ran  away  with  a  sixteen- 
year-old  girl  for  the  purpose  of 
marrying  her.  They  were  passen- 
gers on  defendant's  train.  In  re- 
sponse to  a  telegram  from  a  brother 
of  the  girl  to  the  chief  of  police  of 
Jacksonville,  North  Carolina,  noti- 
fying him  that  the  parties  had 
eloped,  the  moment  the  train  ar- 
rived at  Jacksonville  he  boarded  the 
train  to  make  the  arrest.  Appre- 
hending his  arrest,  plaintiff,  with- 
out the  knowledge  of  the  conductor, 
took  refuge  in  the  water-closet  and 
bolted  the  door  on  the  inside.  The 
officer  demanded  the  key  of  the  con- 
ductor, and  he  instructed  the  porter 


to  deliver  it  to  the  officer.  Finding 
he  could  not  open  the  door  with  the 
key,  the  officer  presented  his  pistol 
through  the  window  of  the  eloeet, 
and  compelled  plaintiff  to  unbolt  the 
door  and  surrender.  He  then  took 
the  couple  from  the  train.  The 
court  held  the  carrier  not  liable  and 
in  its  opinion  says  that  plaintiff  hav- 
ing concealed  himself  in  the  closet 
without  the  knowledge  of  the  con- 
ductor, the  fact  that  the  conductor 
surrendered  the  key  is  no  evidence 
of  a  purpose  to  aid  and  abet  the  of- 
ficer, nor  is  the  fact  that  the  train 
remained  at  the  station  a  few  min- 
utes longer  than  usual  any  evidence 
of  the  conductor's  intent  to  aid  the 
officer  in  making  the  arrest.  Says 
the  court:  "The  most  that  can  be 
said  is  that  the  conductor  did  not 
resist  the  officers  in  executing  their 
purpose  to  arrest  plaintiff.  It  is  not 
the  duly  of  a  conductor  to  resist  a 
known  officer  of  the  law  in  making 
an  arrest." 

In  this  case  the  brakeman's  advice 
to  plaintiff  to  "go  ahead  off,"  if  he 
said  it,  which  the  brakemen  all 
deny,  and  plaintiff  was  not  able  to 
identify  the  person  who,  he  says, 
told  him,  is  not  evidence  of  any  in- 
tent to  aid  the  officers.  According 
to  plaintiff's  testimony,  the  request 
was  made  simply  to  avoid  further 
trouble.  There  is  no  evidence 
whether  or  not  defendant's  servants 
knew  that  plaintiff's  suit  case  was 
properly  labeled  as  containing 
whisky,  or  that  they  knew  why  the 
officers  ejected  him  from  the  car. 
Knowing  that  they  were  officers,  the 
defendant's  agents  were  under  no 
duty  to  inquire  into  the  legality  of 
their  acts.  The  following  authori- 
ties are  in  point,  and  support  the 
principles  announced  in  this  opin- 
ion: 4R.  C.  L.  1194;10C.  J.  908; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Cros- 
by, 183  Ala.  237,  62  So.  889;  Louis- 
ville &  N.  R.  Co.  V.  Byrley,  152  Ky. 
35,  158  S.  W.  36,  Ann.  Cas.  1915B, 
240 ;  Brunswick  &  W.  R.  Co.  v.  Pon- 
der, 117  Ga.  63,  60  L.R.A.  713,  97 
Am.  St.  Rep.  152,  43  S.  E.  430,  13 
Am.  Neg.  Rep.  254,  and  Thompkins 
V.  Missouri,  K.  &  T.  R.  Co.  52  L.R.A. 


(N.S.)  791, 128  a  C.  A.  1,  211  Fed. 
391. 

Counsel  for  plaintiff  insist  that  I. 
W.  Clark,  although  appointed  iQr  the 
governor  of  the  state,  was  a  specif 
agent  of  the  railway  company,  and 
assisted  the  officers  in  ejecting 
plaintiff  and  other  passengers  from 
the  train.  Said  Clark  was  not  act- 
ing as  agent  of  the  railway  company 
on  this  occasion.  He  swears  he  was 
deputized  by  Mr.  Eeadle  and  Mr. 
Slater,  the  prohibition  officers,  to 
assist  them,  and  his  testimony  is 

not  denied.    He  was 
acting    outside    of 
his  duty  to  the  rail- 
way  company   and 
as  a  d^utized  of- 
ficer, and  his  assistance  in  expelling 
plaintiff  constitutes  no  ground  of 
liability  on  defendant. 

The  justice's  warrant,  under 
which  the  prohibition  officers  acted 
in  searching  the  car,  was  introduced 
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and  read  as  evidence  over  the  ob- 
jection of  plaintiff.  „       ^     .  ^    . 

T«u;a      •  <.«TA^        ^«.«.^*.     Searcb— of   train 
IniS        was        error,    -.warrant  by 


r\e\i'   Jnntice  of  peace 
IJOU   ^validity. 

justice 


The  law  does 
authorize  a 
of  the  peace  to  issue  his  warrant 
commanding  search  to  be  made  of 
the  coaches  of  a  passenger  train  in 
transit^  to  ascertain  if  liquor  is  be- 
ing carried  therein  in  violation  of 
the  law.  A  passenger  train  in  tran- 
sit is  not  one  of  the  places  men- 
tioned,, or  contemplated  by  §  9,  chap- 
ter 32A,  Barnes's  Code  1918  (Code 
1913,  chap.  32A,  §  9  [§  1288])  of 
which  search  may  be  made  under 
the  provisions  of  that  section. 

Under  the  state  of  evidence  ap- 
pearing from  the  record,  defend- 
ant's peremptory  instruction  should 
have  been  given,  and  the  court  was 
justified  in  setting  aside  the  verdict 
and  ordering  a  new  trial,  and  we 
therefore  affirm  the  judgment  and 
remand  the  cause  for  a  new  trial. 


ANNOTATION. 
Power  to  issue  warrant  for  search  of  train. 


As  to  constitutional  guaranties 
against  unreasonable  searches  and 
seizures  as  applied  to  search  for,  or 
seizure  of,  intoxicating  liquor,  see  an- 
notation to  People  V.  Marxhausen,  8 
A.L.R.  1514. 

.  By  the  4th  Amendment  to  the  Fed- 
eral Constitution  it  is  provided  that 
"the  right  of  the  people  to  be  secure 
in  their  persons^  houses,  papers,  and 
effects,  against  unreasonable  searches 
and  seizures,  shall  not  be  violated;  and 
no  warrants  shall  issue  but  upon  prob- 
able cause,  supported  by  oath  or  af- 
firmation, and  particularly. describing 
the  place  to.  be  searched  and  the  per- 
sons or  things  to  be  seized." 

A  similar  provision  is  contained  in 
the  Constitutions  of  the  several  states 
limiting  the  power  of  state  officers 
with  respect  to  the  writ. 

The  power  to  issue  warcants  for  the 
search  of  trains  depends,  of  course, 
upon  the  particular  phraseology  of 
these  provisions. 


It  will  be  observed  that  in  the  re- 
ported case  (Clark  v.  Norfolk  &  W. 
R.  Co.  ante,  117)  it  was  decided  that 
a  justice  of  the  peace  was  not  author- 
ized to  issue  a  warrant  commanding 
search  to  be  made  of  the  coaches  of  a 
passenger  train  in  transit  to  ascertain 
if  liquor  was  being  carried  in  viola- 
tion of  law,  the  court  holding  that  a 
passen£:er  train  was  not  one  of  the 
places  contemplated  by  the  West  Vir- 
ginia statute,  of  which  search  might  be 
made. 

Generally,  for  the  application  of  con- 
stitutional guaranties  against  unrea- 
sonable searches  and  seizures  to 
search  for  or  seizure  of  intoxicating 
liquor,  see  annotation  in  8  A.L.K. 
1514. 

This  appears  to  be  the  only  case  in 
which,  as  yet,  there  has  been  occasion 
to  consider  this  question.  It  is,  there- 
fore, of  particular  value,  especially  in 
view  of  the  national  Prohibition 
Amendment.  J.  T.  W. 
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CITY  OF  BLOOMFIELD,  Appt., 

V. 

JAMES  A.  ALLEN. 

Kentucky  Court  of  Appeals '•^  December  IS,  1911* 
(146  Ky.  34,  141  S.  W.  400.) 

Dedication  —  right  of  way  —  perniissive  use. 

1.  Dedication  of  a  right  of  way  for  a  footpath  along  the  edge  of  a  lot 
abutting  on  a  railroad  right  of  way  is  effected,  where  it  lies  between  the 
turnpike  and  the  depot,  by  the  owner's  consent  to  a  neighbor's  building 
a  sidewalk  upon  it,  followed*  by  use  by  the  public  in  going  to  and  from  the 
depot  for  more  than  twenty-five  years,  while  individuals  have  bought  lots 
access  to  which  is  secured  by  such  way  upon  the  faith  of  its  being  public, 
and  the  owner  has  complied  with  the  direction  of  the  town  to  yeconstruct 
the  sidewalk. 

[See  note  on  this  question  beginning  on  page  125.] 


^—acceptance  —  sufficiency. 

2.  Acceptance  of  a  dedication  of  a 
footpath  between  a  turnpike  and  a 
depot  is  shown  by  its  use  by  the  pub- 


lic for  more  than  fifteen  years,  and 
the  town's  requiring  the  construction 
of  a  sidewalk  thereon. 
[See  8  R.  C.  L.  900.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Nelson 
County  in  plaintiff's  favor  in  an  action  brought  to  restrain  defendant  and 
its  officers  from  building  a  sidewalk  in  front  of  plaintiff's  property.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Morgan  Yewell,  C.  F,  Atkin-      O'Brien,  14  Ky.  L.  Rep.  648,  20  Si  W. 


son,  and  John  A.  Fulton,  for  appel- 
lant: 

The  evidence  shows  both  a  dedica- 
tion of  the  footpath  and  the  acceptance 
of  the  same  by  the  public  use. 

West  Covington  v.  Ludlow,  12  Ky.  L. 
Rep.  785,  15  S.  W.  353 ;  Dover  v.  Fox, 
9  B.  Mon.  200;  24  Am.  &  Eng.  Enc. 
Law,  7,  9 ;  Marion  v.  Skillman,  ;127  Ind. 
130, 11  L.R.A.  55,  26  N.  E.  676;  Hood  v. 
Lebanon,  12  Ky.  L.  Rep.  813,  15  S.  W. 
516;  Eastern  Cemetery  Co.  v.  Louis- 
ville, 13  Ky.  L.  Rep.  279, 15  S.  W.  1117; 
Bidinger  v.  Bishop,  76  Ind.  244;  Brown 
V.  Stark,  83  Cal.  636,  24  Pac.  162;  Co- 
lumbus V.  Dahn,  36  Ind.  330;  Miller 
V.  Indianapolis,  123  Ind.  196,  24  N.  E. 
228;  Denver  v.  Clements,  3  Colo.  484; 
Barraclough  v.  Johnson,  8  Ad.  &  El. 
105,  112  Eng.  Reprint,  773,  3  Nev.  &  P. 
233,  1  W.  W.  &  H.  162.  7  L.  J.  Q.  B. 
N.  S.  172,  2  Jur.  839 ;  Harding  v.  Jas- 
per, 14  Cal.  642;  5  Am.  &  Eng.  Enc. 
Law,  398;  Riley  v.  Buchanan,  116  Ky. 
629,  63  L.R.A.  642,  76  S.  W.  527,  3  Ann. 
Cas.  788;  Washb.  Easements  &  Servi- 
tudes, 219;  Kentucky  C.  R.  Co.  v.  Paris, 
95  Ky.  627,   27  S.  W.   84;   Bogard  v. 


1097;  Ray  v,  Nally,  28  Ky.  L.  Rep. 
421,  89  S.  W.  486. 

Messrs.  N.  W.  Hakitead,  John  D. 
Wickliffe,  and  Kelly  &  Cherry  for  ap- 

pellee. 

Clay,  C«,  filed  the  following  opin- 
ion : 

The  town  of  Bloomfield,  a  city  of 
the  sixth  class,  through  its  board  of 
trustees,  passed  an  ordinance  di^ 
recting  the  building  of  a  sidewidk, 
according  to  certain  specifications 
therein  named,  in  front  of  the  prop- 
erty of  James  A.  Allen  and  others. 
Instead  of  complying  with  liie  ozdj- 
nance,  appellee,  Allen,  built  a  fence 
across  the  old  sidewalk.  Thereupon 
the  town,  by  its  board  of  trustees, 
directed  that  the  town  marshal  re- 
move the  fence.  This  he  did.  The 
ordinance  provided  that,  in  case  any 
property  holder  should  fail  to  build 
the  sidewalk  as  required  by  the  ordi- 
nance, the  town  marshal  should  pro- 
ceed to  build  the  same. 

Claiming  that  the  ground  upon 
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which  the  town  was  proceeding. to 
build  a  sidewalk  was  hia  private 
property,  appellee  brought  this 
action  to  restrain  the  town  and  its 
officers  from  proceeding  in  the  mal>- 
ter.  The  town  defended  on  the 
ground  that  the  sidewalk  had  been 
dedicated  to  the  public  use,  and  the 
dedication  accepted  by  the  town.  A 
temporary  injunction  was  granted, 
and,  upon  final  hearing,  the  injunc- 
tion was  made  permanent.  From 
that  judgment  the  town  of  Bloom- 
field  appeals. 

It  appears  from  the  record  that, 
in  the  year  1881,  the  Cumberland  & 
Ohio  Railroad  completed  a  branch 
road  to  the  town  of  Bloomfield. 
Hiis  branch  road  was  afterwards 
acquired  by  the  Louisville  &  Nash- 
ville Railroad  Company^  and  is  now 
owned  and  operated  by  it.  The 
railroad  tracks  terminated  with  the 
Bloomfield  and  Fairfield  turnpike. 
The  depot  is  situated  about  400 
yards  from  this  pike.  The  railroad 
company  owns  a  right  of  way,  66 
feet  in  width,  extending  from  the 
depot  to  the  pike.  The  western  half 
of  this  right  of  way  is  used  by  the 
road  for  its  tracks  and  switches. 
The  eastern  half  is  used  by  the  pub- 
lic in  going  to  and  frond  the  depot. 
While  there  was  fonherly  another 
route  to  the  depot,  which  passed 
over  Simpson's  creek,  a  majority  of 
the  public  no  longer  use  this  route, 
becaiuse  at  certain  times  in  the  year 
it  is  impassable.  The  record  shows 
that  perhaps  90  per  cent  of  the  pub- 
lic travel  is  along  the  railroad  right 
of  way,  extending  from  the  Bloom- 
field and  Fairfield  turnpike. 

Appellee  owns  two  lots  which 
abut  on  the  right  of :  way.  One  of 
these  lots  has  a  storehouse  on  it,  and 
fronts  on  the  pike.  Next  to  this  lot 
is  the  proper^  of  the  colored  Odd 
Fellows.  Just  south  of  the  property 
of  the  colored  Odd  Fellows  is  the 
other  lot  owned  by  appellee.  A  por- 
tion af  these  lots  and  the  other  tote 
abutting  on  the  right  of  way  has 
been  used  by  the  traveling  public,  in 
going  to  and:  from  the  depot,  for 
twentynsteven  or  twenty-eight  years. 

The  evidence  for  appellee  is  to  the 


effect  that  he  never  dedicated  that 
part  of  his  own  lot  in  controversy 
to  the  public  use.  On  the  contrary, 
he  permitted  a  man  by  the  name  of 
Huston,  who  had  bought  a  lot  in 
that  vicinity^  to  build  along  the  lot 
in  question  a  sidewalk  composed  of 
ties  and  cinders.  In  doing  ^  this, 
Huston  asked  his  permission^  and 
also  stated  to  his  vendee  that  he  had 
made  and  used  the  sidewalk  merely 
by  the  permission  of  appellee.  Sev- 
eral formet  marshals  and  other  of- 
ficers of  the  town  of  Bloomfield 
testified  that  the  town  had  never 
exercised  any  control  over  either 
that  portion  of  the  right,  of  way 
used  by  the  traveling  public,  or  that 
portion  of  the  abutting  lots  used  by 
pedestrians;  on  the  contrary,  they 
did  not  claim  any  control  over 
either. 

The  evidence  for  appellant  is  to 
the  effect  that,  ever  since  the  rail- 
road opened  up  its  right  of  way  to 
the  traveling  public,  and  the  other 
route  to  the  depot  was  practically 
abandoned,  the  public,  in  large  num- 
bers, have  used  the  sidewalk.  This 
use  has  continued  for  more  than 
twenty-five  years.  Prior  to  1890, 
the  Davis  and  Thomas  lots  original- 
ly extended  across  the  railroad  right 
of  way,  and  the  then  owners  built 
a  fence  near  the  east  line  of  the 
right  of  way  to  inclose  their  lots. 
At  that  time  the  traveling  public 
passed  over  the  AUen  lot  at  the 
south  end,  then  over  the  Odd  Fel- 
lows* lot,  then  over  the  vacant  lot 
in  controversy,  along  the  east  edge 
of  the  right  of  way  to  the  Thomas 
lot;  thence  around  the  ends  of  the 
Thomas  and  Davis  lots  to  the  depot. 
When  Huston  bought  the  Davis  lot, 
in  1890,  he  moved  his  west  fence 
back  the  f  till  width  of  the  sidewalk. 
At  that  time  the  public  was  crossing 
the  west  end  of  the  Davis  lot;  the 
fence  being  down  at  each  side,  leav- 
ing the  sidewalk  clear  from  the  pike 
to  the  depot  grounds.  The  sidewalk 
is  now  located  as  it  existed  over  the 
lots  of  appellee  and  the  colored  Odd 
Fellows*  lot  for  nearly  thirty  years, 
and  over  the  lots  of  Hustcm  (now 
Gore)  and  Davis  (now  Merrifield) 
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lor  over  sixteen  years.  The  two  lat- 
ter have  not  only  dedicated  the  side- 
walks in  front  of  their  lots,  but  have 
made  gravel  walks  with  substantial 
curbing.  In  the  year  1906,  the  col- 
ored Odd  Fellows'  lodge  built  a 
brick  pavement  in  front  of  their  lot, 
in  ot^edience  to  an  ordinance  of  the 
town  council.  At  the  south  end  of 
appellee's  store  was  a  plank  plat- 
form, about  a  foot  high  and  12  feet 
in  width.  There  was  a  pump  in 
this  platform,  and  vehicles  were  set 
upon  part  of  it.  This  platform  was 
also  used  by  the  public.  Afterwards 
a  gravel  walk  was  substituted  for 
the  platform.  From  this  lot  to  the 
Huston  lot,  planks  and  stepping 
stones  were  used  in  muddy  places, 
until  Huston  set  his  fence  back  and 
built  his  sidewalk.  When  the  rail- 
road was  completed  into  Bloomiield, 
in  the  year  1881,  there  was  not  a 
house  on  the  east  side*  of  the  rail- 
road right  of  way  that  fronted  in 
the  direction  of  the  railroad.  There 
was  then  but  one  dwelling  house  be- 
tween the  pike  and  the  depot,  and 
that  house  fronted  on  the  east. 
Since  that  time  there  have  been 
built  four  new  residences,  one  large 
tobacco  warehouse,  and  the  colored 
lodge  building,  and  the  dwelling 
house  then  owned  by  Thomas  has 
been  changed  so  as  to  front  towards 
the  railroad  right  of  way. 

There  was  also  evidence  to  the 
effect  that,  about  the  year  1907,  the 
board  of  trustees  of  the  town  of 
Bloomiield  enacted  an  ordinance,  re- 
quiring the  property  owners  abut- 
ting on  the  railroad  right  of  way  to 
constrijct  brick  pavements.  In  re- 
sponse to  this  ordinance,  the  colored 
Odd  Fellows  had  built  a  brick  pave- 
ment. Appellee  declined  to  build  a 
brick  pavement,  but  went  before  the 
board  of  trustees  and  agreed  to 
build  a  gravel  pavement,  because 
that  was  better  suited  to  the  heavy 
hauling  which  was  necessary  in  his 
business.  This  fact  is  testified  to 
by  a  former  marshal  and  one  of  the 
board  of  trustees.  Appellee  denies 
that  he  built  the  gravel  walk  in  pur- 
suance of  any  ordinance  of  the  town 
of  Bloomiield,  or  of  any  agreement 


with  it,  but  claims  that  he  built  it 
merely  for  his  own  convenience. 

For  appellee,  it  is  insisted  that 
the  judgment  of  the  chancellor  was 
proper,  because  whatever  use  the 
public  made  of  the  sidewalk  in  ques- 
tion was  merely  permissive,  and  the 
facts  in  the  case  do  not  show  that, 
even  if  there  was  a  dedication^  it 
was  ever  accepted  by  the  town  of 
Bloomiield.  While  it  is  true  that 
appellee  permitted  Huston  to  build 
the  sidewalk,  it  is  also  true  that  the 
public  from  that  time  on^  without 
let  or  hindrance,  used  the  sidewalk 
which  Huston  had  built,  and  even 
before  that  time  they  had  made  a 
like  use  of  the  ground  where  the 
sidewalk  was'  built,  although  the 
sidewalk  then  existing  was  of  a  very 
unsubstantial  kind.  Upon  the  faith 
of  the  right  to  use  the  sidewalk  in 
front  of  the  lot  in  question,  the 
others  acquired  property  and  nwde 
it  front  towards  tiie  railroad,  and 
built  sidewalks  in  front  of  their 
property.  They  used  the  sidewalk 
in  question  along  with  the  traveling 
public.  This  use  has  continued  for 
more  than  fifteen  years  since  Hus- 
ton built  the  side-  Dedication- 
walk.  Upon  thes^  nmut  of  W^- 
facts,  we  think  **"»*"*^*  '••*• 
there  was  a  sufficient,  dedication  of 
the  sidewalk  in  question  to  the  pub- 
lic use. 

In  the  case  of  Riley  v^  Buchanan, 
116  Ky.  626,  63  hJLJi.  642,  76  S. 
W.  527,  3  Ann.  Cas.  788,  this  court, 
in  a  lengthy  discussion  of  the  ques- 
tion of  dedication  and  acceptance  of 
public  highways,  announced  the  rule 
that,  where  a  passway  has  been  used 
by  the  public  continuously  for  more 
than  fifteen  years,  without  let  or 
hindrance  from  the  owners  of  the 
land  over  which  it  runs,  both  a  dedi- 
cation by  the  owner  of  the  land  and 
an  acceptance  by 
the  proper  legal  au*  ;^^;i~f^ 
thority  of  the  pass- 
way  as  a  public  highway  will  be 
conclusively  presumed  to  have  taken 
place. 

In  addition  to  the  long-continued 
use  of  the  public  of  the  sidewalk  in 
question,  the  weight  of  the  evidence 
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is  to  the  effect  that  the  town  of 
Bloomfield,  about  the  year  1907,  en- 
acted an  ordinance,  directing  the 
property  owners  along  the  passway 
in  question  to  construct  brick  pave- 
ments. In  response  to  this  ordi- 
nance, appellee  appeared  before  the 
board  of  trustees  and  agreed  to  con- 
struct a  gravel  sidewalk,  which  he 
subsequently  did.  By  enacting  the 
ordinance  in  question,  the  town  as- 
sumed control  over  the  sidewalk  in 
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question  as  a  public  sidewalk,  and 
appellee,  by  buUding  the  gravel  side- 
M'alk  in  response  to  the  ordinance, 
plainly  dedicated  it  to  the  public 
use.  These  acts  upon  the  part  of 
the  town  and  of  the  appellee  were, 
y/e  think,  sufficient  to  show  a  dedi-> 
cation  and  an  acceptance. 

Judgment  reversed,  and  cause  re- 
manded, with  directions  to  dismiss 
the  petition. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Dedication  of  footway  by  permimve  use. 


This  note  does  not  include  the  ques- 
tion of  dedication  of  footways  along 
the  sides  of  highways,  and  increasing 
their  width. 

It  is  common  learning  that  there 
may  be  a  public  footway.  Throw- 
er's Case  (1672)  1  Ventr.  208,  86  Eng. 
Reprint,  140;  Reg.  v.  Cluworth  (1704) 
6  Mod.  163,  87  Eng.  Reprint,  920; 
Reg.  V.  Saintiff  (1704)  6  Mod.  255, 
87  Eng.  Reprint,  1002 ;  Rex  v.  Burgess 
(1760)  2  Burr.  908,  97  Eng.  Reprint, 
627;  Poole  v.  Huskinson  (1843)  11 
Mees.  &  W.  827,  152  Eng.  Reprint, 
1039,  per  Parke,  B.  (stating  the  rule) ; 
Reg.  ▼.  Ghorley  (1848)  12  Q.  B.  515, 
116  Eng.  Reprint,  960,  12  Jur.  822 
(admitted);  Mercer  v.  Woodgate 
(1869)  L.  R.  5  Q.  B.  26,  39  L.  J.  Ma& 
Cas.  N.  S.  21,  21  L.  T.  N.  S.  458,  18 
Week.  Rep.  116, 12  Eng.  Rul.  Gas.  678; 
Board  of  Works  v.  Maudslay  (1870) 
L.  R.  5  Q.  B.  (Eng.)  397,  39  L.  J.  Q. 
B.  N.  S.  205,  23  L.  T.  N.  S.  121,  18 
Week.  Rep.  948;  Arnold  v.  Holbrook 
(1873)  L.  R.  8  Q.  B.  (Eng.)  96,  42  L. 
J.  Q.  B.  N.  S.  80,  28  L.  T.  N.  S.  23,  21 
Week.  Rep.  330;  Atty.  Gen.  v.  Biphos* 
pbated  Guano  Go.  (1878)  L.  R.  11  Ch. 
Div.  (Eng.)  327,  49  L.  J.  Gh.  N.  S. 
68,  40  L.  T.  N.  S.  201,  27  Week.  Rep. 
621;  Powers  v.  Bathurst  (1880)  42  U 
T.  N.  S.  (Eng.)  128,  49  L.  J.  Ch.  N.  S. 
294,  28  Week.  Rep.  390;  Grand  Junc^ 
tion  Canal  Co.  v.  Petty  (1888)  L.  R. 
21  Q.  B.  Div.  (Eng.)  273,  57  L.  J.  Q. 
B.  N.  S.  572,  59  L.  T.  N.  S.  767,  36 
Week.  Rep.  796,  62  J.  P.  692;  Shering- 
ham  Urban  Dist.  Council  v,  Holsey 
(1904)  20  Times  L.  R.  (Eng.)  402,  68 


J.  P.  394,  91  L.  T.  N.  S.  225,  2  L.  G.  R. 
744;  Atly.  Gen.  v.  Chandos  Land  & 
Bldg.  Soc.  (1910)  74  J.  P.  (Eng.)  401 ; 
Bix)0MFi£LD  V.  Allen  (reported  here- 
with) ante,  122;  Ghadwick  v.  McCaus- 
land  (1860)  47  Me.  342;  Hemphill  v. 
Boston  (1851)  8  Gush.  (Mass.)  195, 
54  Am.  Dec.  749;  Tyler  v.  Sturdy 
(1871)  108  Mass.  196";  Gould  v.  Boston 
(1876)  120  Mass.  300. 

In  a  case  where  the  evidence  is  not 
reported,  the  court  said:  "The  evi- 
dence introduced  at  the  trial  was  am- 
ple to  prove  a  public  footway  by  dedi- 
cation across  the  plaintiffs  close." 
Tyler  v.  Sturdy  (1871)  108  Mass.  196, 
supra. 

But  in  Boy  den  v.  Achenbach  (1878) 
79  N.  C.  539,  it  was  said:  ''In  our 
new  country  the  'highways'  alone  were 
of  much  public  importance.  .  .  . 
We  have  no  other  kinds  of  public 
roads  in  this  state.  The  ^footpaths' 
and  'neighborhood  roads'  have  never 
had  that  importance.  They  are  under- 
stood to  be  used  by  leave,  and  they 
are  closed  when  the  owners  of  the 
lands  desire  to  put  them  under  cnltiva*- 
tion  or  to  inclose  them.  Their  use 
cannot  be  claimed  by  prescription,  and 
a  grant  will  not  be  presumed  from  any 
length  of  user  under  such  circum* 
stances,"  stating  further  that  the  mere 
user  of  footpaths  and  neighborhood 
roads  without  the  same  being  worked 
and  kept  in  order  by  the  public  "will 
raise  no  such  presumption,  however 
long  the  time.'' 

In  Baker  v.  Barry  (1901)  22  R  I. 
471,  48  Atl.  796,  the  court  said  and 
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held :  'Tublic  Laws,  chap.  976,  passed 
April  12,  1872,  provided  that  no  foot- 
way, except  claimed  in  connection 
with  a  right  to  pass  with  carriages, 
shall  be  acquired  by  prescription  or 
adverse  use  for  any  length  of  time« 
Since  that  time,  therefore,  no  right 
could  be  acquired  by  prescription." 

It  may  be  noted  in  this  connection 
that  the  right  to  use  a  place  as  one 
of  recreation  is  superior  to  the  right 
to  use  it  as  a  mere  right  of  footway. 
Thus,  in  Abercromby  v.  Fermoy  Town 
Comrs.  [1900]  1  Ir.  R.  302,  Holmes,  L. 
J.,  said :  "I  am  satisfied  that  the  Bar- 
nane  walk  was  not  used  even  by  the 
inhabitants  of  Fermoy  for  the  sake 
of  reaching  any  definite  point  or  place. 
The  townspeople  assembled  on  it  as  a 
place  of  recreation — to  walk,  to  saun- 
ter, to  lounge,  to  chat,  to  meet  their 
friend.  Dedication  of  a  public  right 
of  way  cannot,  I  think,  be  inferred 
from  user  of  this  kind;  but  our  law 
has  always  recognized  that  the  people 
of  a  district — a  town,  a  parish,  or  a 
hamlet — ^are  capable  of  acquiring  by 
dedication  or  custom,  certain  rights 
over  land  which  cannot  be  gained  by 
the  general  public,"  the  court  point- 
ing out  that  the  rights  aforesaid  were 
more  than  a  mere  right  of  way. 

User  is  evidence  from  which  dedica- 
tion of  a  footway  may  be  inferred. 
Openshaw  v.  Pickering  (1912)  77  J. 
P.  (Eng.)  27,  11  L.  G*  R.  142. 

In  Webb  v.  Baldwin  (1911)  75  J. 
P.  (Eng.)  564,  Parker,  J.,  said: 
"Dedication  may  be  established  by 
proof  of  definite  acts  of  dedication  on 
the  part  of  the  owners,  or  it  may  be 
inferred  from  use  and  enjoyment  on 
the  part  of  the  public.  But  the  use 
and  enjoyment  from  which  it  can  be 
inferred  must-  be  use  and  enjoyment 
as  of  right,  known  to  the  owner  and 
acquiesced  in  by  him.  Again,  this 
knowledge  and  recognition  on  the  part 
of  the  owner  may  itself  be  inferred 
from  the  fact  that  the  use  and  enjoy- 
ment have  been  so  open  and  so  notori- 
ous as  of  right  as  to  give  rise  to  the 
presumption  that  the  owner  must  have 
been  aware  of  it  and  has  acquiesced 
in  it,  or  during  living  memory  the  use 
and  enjoyment  has  been  such  that  had 
there  been  an  absolute  owner  capable 


of  dedicating  the  way,  dedication 
would  have  been  inferred;  and  if,  at 
the  same  time,  the  circumstances  are 
consistent  with  such  use  and  enjoy- 
ment having  been  still  more  ancient, 
the  jury  might,  I  think,  properly  infer 
dedication  by  some  owner  before  liv- 
ing memory." 

The  dedication  of  a  footway  will 
not  be  inferred  where  it  is  founded 
on  permissive  use  by  the  public  of 
open  land,  where  they  roam  in  all  di- 
rections. Thus,  that  people  have  been 
permitted  to  go  where  they  liked  in 
an  ancient  forest  does  not  show  a 
right  to  a  footway.  Schwinge  v.  Dowell 
(1862)  2  Post.  &  F.  (Eng.)  845. 

In  Behrens  v.  Richards  [1905]  2  Ch. 
(Eng.)  614,  the  court  said:  "To  those 
who  are  conversant  with  the  Cornish 
coast  or  with  many  other  parts  of  the 
coast  in  this  country,  it  will  be  fa- 
miliar that' there  are  frequently  to  be 
found  rough  tracks  or  paths  which 
have  in  fact  been  used  without  objec- 
tion made  by  the  landowner  for  very 
many  years.  ...  In  permitting 
persons  to  stray  along  the  cliff  edge 
or  wander  down  the  cliff  face  or  stroll 
along  the  foreshore  the  owner  of  the 
land  was  permitting  that  which  was 
no  injury  to  him,  and  whose  refusal 
would  have  been  a  churlish  and  un- 
reasonable act  on  his  part.  From  such 
a  user  nothing,  I  think,  is  to  be  in- 
ferred." 

Where  there  was  an  interesting  old 
ruin,  the  court  reviewed  the  case  as 
follows:  "First,  people  from  time  to 
time  went  to  the  Roundabout  as  a 
place  of  interest,  or  to  admire  the 
view,  or  to  play  games,  or  to  sit  with 
their  sweethearts,  or  to  pick  sticks. 
They  did  not  go*  as  of  right  for  those 
purposes;  they  were  allowed  to  go  be- 
cause it  would  have  been  churlish  to 
stop  them  so  long  as  no  damage  was 
done.  They  could  only  go  or  return 
along  the  line  of  the  alleged  right  of 
way.  Secondly,  people  began  to  use 
the  two  possible  approaches  to  the 
Roundabout  as  a  thoroughfare  when 
walking  to  and  from  Booker  from  and 
to  High  Wycombe.  They  did  so  be- 
cause it  was  a  pleasant  and  convenient 
way  and  no  one  objected.  Thirdly,  a 
certain  number  of  people  who  so  used 
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these  two  approaches  arrived  at  the 
bona  fide  belief  that  there  was  a  right 
of  way  and  used  the  way  in  such  be- 
lief. I  am  of  opixiion,  however,  that 
this  user  has  never  been  so  extensive 
or  so  notorious  as  to  give  rise  to  the 
inference  that  anyone  interested  in 
the  High  Wycombe  estate,  and  capable 
of  dedicating  a  right  of  way  across 
it,  must  have  known  of  or  acquiesced 
in  it."    Webb  v.  Baldwin  (Eng.)  supra. 

It  was  held  that  there  was  no  dedica- 
tion where  the  public  had  been  allowed 
for  seventy  years  to  cross  on  foot  .at 
will  unoccupied  land,  and  for  ten 
years  thereafter  to  cross  on  foot  the 
same  land  by  means  of  a  laid-out  road 
repaired  by  the  owner.  Folkestone 
Corp.  V.  Brockman  [1914]  A.  G.  (Eng.) 
388, 83  L.  J.  K.  B.  N.  S.  745, 110  h.  T.  N. 
&  834,  78  J.  P.  278,  30  Times  L.  R. 
297,  12  Lu  G.  R.  334,  Ann.  Gas.  1914D, 
320. 

And  where  a  deed  of  premises  re- 
served an  alley  in  the  rear,  and  the 
public,  after  using  divers  footpaths 
in  the  rear  of  the  premises  for  a  num- 
ber of  years,  was  confined  to  the  alley 
because  of  fences,  and  for  some  ten 
years  used  the  alley  as  a  footway,  it 
was  Iield  that  there  was  no  ilcquisition 
of  right  by  the  public,  that  the  reser^ 
vatlon  was  for  l^e  convenience  of  the 
grantee,  and  that  the  use  by  the  pub- 
lic had  been  merely  permissive.  Fer- 
dinando  v.  Scranton  (1899)  190  Pa. 
321,  42  Atl.  692. 

In  Sutor  V.  International  &  G.  N. 
R.  Go.  (1910)  59  Tex.  Giv.  App.  73, 
125  S.  W.  94S,  the  court  considered 
the  passage  by  pedestrians  for  a  num- 
ber of  years  across  part  of  a  city  lot 
as  merely  a  permissive  use,  and  noth- 
ing more  than  "cutting  across  lots/' 
The  court  said :  "It  is  a  use  frequent- 
ly made  of  vacant  lots  in  cities,  where 
pedestrians  going  to  and  from  certain 
points  for  a  matter  of  convenience  will 
cross  the  lots  without  following  the 
streets  or  sidewalks,  and  such  use 
eould  hardly  be  regarded  by  the  owner 
as  adverse  to  his  rights,  unless  con- 
nected with  some  other  facts  indicat- 
ing that  the  purpose  was  to  create  or 
establish  a  way  for  the  benefit  or  con- 
venience of  the  public." 

It  was   held  in   McNeil   v.  Boston 


(1901)  178  Mass.  326,  59  N.  E.  810, 
that  the  use  by  the  public  of  a  stair- 
way in  a  city  building  leading  to  a 
polling  place  was  merely  permissive, 
and  that  the  stairway  was  not  a  high- 
way or  townway  within  the  Massa- 
chusetts statute. 

Where  a  strip  of  land,  part  of  prop- 
erty granted  to  a  city  for  a  market, 
and  bordering  thereon,  had  been  used 
for  over  twenty  years  as  a  sidewalk, 
it  was  held  that  that  was  no  evidence 
that  it  had  been  dedicated  by  the  city 
as  a  highway«  as  the  city  had  no  such 
power.  Hamilton  v.  Morrison  (1868) 
18  U.  C,  G.  P.  228. 

In  Harper  v.  Gharlesworth  (1825) 
4  Bam.  &  G.  575,  107  Eng.  Reprint, 
1174,  6  DowL  &  R.  572,  3  L.  J.  K.  B. 
265,  28  Revised  Rep.  405,  where  a  pub- 
lic footway  over  Crown  land  was  ex- 
tinguished by  an  inclosure  act,  it  was 
held  by  Bayley,  J.,  that  a  dedication 
was  not  shown  by  public  use  of  the 
footway  for  twenty  years  after  ttie  in- 
closure, the  land  being  for  the  past 
eight  years  in  possession  of  the 
Crown's  tenant,  and  that  there  was 
nothing  to  show  consent  of  the  Grown 
or  even  of  the  tenant.  The  other 
judges  who  concurred  held  that  there 
was  no  dedication,  without  expressing 
their  reasons  on  that  question  at 
length. 

Coming  to  cases  holding  that  the 
footway  in  question  was  public,  it  will 
be  seen  that  it  is  held  in  the  reported 
case  (Bloomfield  v.  Allen,  ante, 
122)  that  dedication  was  effected 
where  the  building  of  a  walk  was  per- 
mitted, followed  by  use  thereof  by  the 
public  for  twenty-five  years,  together 
with  the  purchase  of  lots  thereon  in 
the  faith  of  the  walk  being  a  public 
way. 

Long  user  was  held  to  be  strong 
evidence  of  a  dedication  of  a  footway 
over  copyhold  land,  both  as  to  the  lord 
and  the  copyholder,  in  Powers  v.  Bath- 
urst  (1S80)  42  L.  T.  N.  S.  (Eng.)  123, 
49  L.  J.  Ch.  N.  S.  294,  28  Week.  Rep. 
390. 

In  Atty.  Gen.  v.  Chandos  Land  & 
Bldg.  Soc.  (1910)  74  J.  P.  (Eng.)  401, 
it  was  held  that  an  inference  of  dedi- 
cation was  created  where  courts  which 
were  cul-de-sacs  were  used  by  the  pub- 
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lie  as  public  footways  for  twenty-four 
years,  and  were  paved,  lighted,  and 
cleaned  by  the  public. 

There  may  be  a  dedication  by  a 
canal  company  of  the  use  of  their 
towing:  path  by  the  public  as  a  foot- 
path, shown  by  such  use  for  a  long 
period  of  time.  Grand  Junction  Canal 
Co.  V.  Petty  (1888)  L.  R.  21  Q.  B.  Div. 
(Eng.)  273,  57  L.  J.  Q.  B.  N.  S.  572, 
59  L.  T.  N.  S.  767,  86  Week.  Rep.  795, 
52  J.  P.  692. 

That  a  way  used  by  the  public 
passes  in  part  along  a  sea  wall  does 
not  interfere  with  a  finding  of  dedi- 
cation by  evidence  of  user.  Board  of 
Works  V.  Maudslay  (1870)  L.  R.  5  Q. 
B.  (Eng.)  897,  39  L.  J.  Q.  B.  N.  S.  205, 
28  L.  T.  N.  S.  121,  18  Week.  Rep.  948. 

In  Kentucky  C.  R.  Co.  v.  Paris 
(1894)  96  Ky.  627,  27  S.  W.  84,  a  rail- 
way  company  built  a  bridge  across  a 
creek  dividing  a  city,  and  made  a  foot- 
way under  and  attached  to  the  bridge, 
which  footway  and  other  better  foot- 
ways substituted  for  it  were  used  by 
the  public  for  thirty^five  years,  and 
the  city  lighted  these  footways,  and 
caused  the  railroad  company  to  repair 
and  aid  in  constructing  the  ap- 
proaches. After  this  time  the  railway 
company  tore  down  the  old  bridge  and 
built  a  new  bridge  without  a  footway. 
It  was  held  that  the  company  must 
restore  the  footway,  the  court  observ- 
ing that  this  would  not  have  been  re- 
quired if  the  old  bridge  had  fallen  or 
had  been  necessarily  removed  by  de- 
cay, and  observing  that  the  use  was 
not  merely  permissive,  as  the  owners 
did  not  need  the  footway. 

Where  there  is  a*  public  footway, 
and  adjacent  land  along  the  same  line 
as  the  footway,  but  increasing  the 
width,  is  laid  out  by  the  owner  of 
the  soil  as  a  way  for  carriage  traffic, 
even  for  private  carriage  traffic,  the 
presumption  .of  law,  in  the  absence  of 
evidence  to  the  contrary,  is  that  the 
owner  has  dedicated  to  public  use  as 
a  footway  all  the  space  that  he  has 
devoted  to  traffic  in  fact.  Atty.  Gen. 
v.  Esher  Linoleum  Co.  [1901]  2  Ch. 
(Eng.)  647,  70  L.  J.  Ch.  N.  S.  808,  SO 
Week.  Rep.  22,  85  L.  T.  N.  S.  414,  66 
J.  P.  71. 

In  this  connection  it  may  be  noted 


that  in  Gould  v.  Boston  (1876)  120 
Mass.  800,  where  an  ancient  footway 
lying  between  lands  of  an  individual 
and  a  city  was  widened  on  each  side 
by  an  agreement  between  the  parties 
declaring  that  the  whole  space  should 
be  used  by  the  parties  and  their  as- 
signs in  common  as  a  passageway  for 
foot  passengers,  it  was  held  that  the 
agreement  did  not  alter  the  character 
of  the  way. 

The  failure  of  occupants  of  prop- 
erty included  in  a  town-site  entry  and 
their  grantees  to  object;  to  the  desig- 
nation, on  the  map  filed  by  the  trus- 
tee, of  a  strip  along  their  water  front 
as  a  public  sidewalk,  or  to  the  use  of 
the  strip  so  designated,  and  the  ac- 
ceptance of  deeds  bounded  on  the 
sidewalk,  is  sufficient  to  effect  a  dedi- 
cation of  the  strip  to  public  use  so  as 
to  •cut  off  the  riparian  rights  of  the 
occupants  in  the  water  beyond  the 
strip.  McGloskey  ▼.  Pacific  Coast  Co. 
(1909)  22  L.R.A.(N.S.)  673,  87  C.  C. 
A.  668,  160  Fed.  794. 

It  may  be  noted  that  in  Oliver  v. 
Worcester  (1869)  102  Masa  489,  8 
Am.  Rep.  486,  it  was  held  that  a  city 
was  not  responsible  for  an  accident 
on  a  path  crossing  a  city  common,  viz., 
along  a  pavement  by  the  cit7  hall,  the 
statute  providing  that  "no  way  opened 
and  dedicated  to  the  public  use,  which 
has  not  become  a  public  way,  shall 
be  chargeable  to  a  city  or  toWn  as  a 
highway  or  town  way,  unless  the  same 
is  laid  out  and  established  by  such 
city  or  town  in  the  manner  prescribed 
by  the  statutes  of  the  commonwealth.^' 
The  court  said:  "The  whole  com- 
mon is  in  one  sense  dedicated  to  the 
public  use,  as  a  place  of  public  resort 
and  recreation,  over  any  part  of  which 
persons  may  pass  freely,  unless  re- 
stricted for  some  public  and  sufficient 
reason.  But  in  marking  out  suitable 
parts  of  it  for  convenient  passing  on 
foot,  or  even  in  preparing  paths  with 
gravel  or  pavements,  we  can  see  no 
evidence  of  intention  on  the  part  of 
the  city  or  its  officers  to  make  any 
new  dedication  of  such  paths  to  a  new 
and  distinct  public  use;  nor  any  rea- 
son which  the  public  would  have  to 
suppose  that  they  were  highways  or 
town  ways."  B.  B.  B. 
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CITY  OF  PIQUA 

V. 

ANNA  &  MORRIS  et  al. 

Ohio  Supreme  Court '^  April  2,  191S. 

(98  Ohio  St.  42,  120  N.  B.  SCO.) 

Appeal  —  insiructions  — -  want  of  definition. 

1.  Where,  from  a  consideration  of  the  whole  charge  of  the  court,  it  is 
seen  that  the  jury  has  been  given  a  comprehensive  and  intelligent  instruc- 
tion concerning  the  issues  and  the  application  of  technical  terms  used, 
the  fact  that  a  particular  term  is  also  used  in  a  special  charge,  or  in  other 
parts  of  the  general  charge,  vnthout  such  explanation,  should  not  be  held 
to  be  erroneous. 

[See  note  on  this  question  beginning  on  page  135.] 


Pioxiniate  cause  —  definition. 

2.  The  'proximate  cause"  of  a  result 
is  that  which  in  a  natural  and  contin- 
ued sequence,  contributes  to  produce 
the  result,  without  which  it  would  not 
have  happened.  The  fact  that  some 
other  cause  concurred  with  the  negli- 
gence of  a  defendant  in  producing  an 
injury  does  not  relieve  him  from  lia- 
bility, unless  it  is  shown  such  other 
cause  would  have  produced  the  injuiy 
independently  of  defendant's  negli- 
gence. 

[See  22  R.  C.  L.  110.] 

Water  —  storage  —  injury  —  liability. 

3.  In  the  construction  and  mainte- 
nance of  a  hydraulic,  or  similar  work, 
a  municipality  or  other  owner  is  re- 
quired to  use  ordinary  skill  and  fore- 
sight to  prevent  injury  to  others  in 
times  of  floods  to  be  reasonably  antici- 

Headnotes  by  the  COURT. 


pated ;  and  if  injury  is  caused  by  the 
negligence  of  such  owner,  he  is  liable 
in  damages,  provided  his  negligence  is 
one  of  the  proximate  causes  of  the  in- 
jury, although  it  concurred  with  other 
causes,  including  the  act  of  God. 
[See  22  R.  C.  L.  131.] 

—act  of  God* 

4.  In  order  to  fix  liability  on  an  own- 
er in  such  case,  it  must  be  shown  that 
his  negligence  concurred  with  the  act 
of  God  in  causing  the  injury;  but 
if  the  act  of  Grod,  such  as  an  extraor- 
dinary flood,  was  so  overwhelming  and 
destructive  as  to  produce  the  injury, 
whether  the  defendant  had  been  negli- 
gent or  not,  his  negligence  cannot  be 
held  to  be  the  proximate  cause  of  the 
injury. 

[See  22  R.  C.  L.  182J 


Certification  by  the  Court  of  Appeals  for  Miami  County  for  the  de- 
termination by  the  Supreme  Court  of  a  question  arising  upon  the  reversal 
of  a  judgment  of  the  Court  of  Common  Pleas  in  defendant's  favor,  in 
an  action  brought  to  irecover  damages  for  injuries  to  plaintiffs'  farm, 
alleged  to  have  been  caused  by  defendant's  negligence.    Reversed. 

Statement  by  Johnson,  J. :  volume  of  water  down  and  over  it. 

The  defendante  in  error  brought     The  petition  alleges  that  the  city 


a  suit  in  the  common  pleas  of  Miami 
county  against  the  city  of  Piqua  to 
recover  damages  for  its  negligence 
in  flooding  and  injuring  their  farm 
by  washing  away  soil  and  gravel 
and  destroying  a  roadway,  gates, 
and  fences,  by  the  breaking  of  a 
bank  of  an  hydraulic  opposite  the 
farm,  and  from  the  rush  of  a  large 

I   A.Li.R,— 9, 


owns  what  is  known  as  'Tiqua 
Hydraulic,"  which  affords  water  for 
its  waterworks  system  within  the 
boundary  of  the  city ;  that  in  order 
to  maintain  at  all  times  a  sufficient, 
supply  of  water  the  hydraulic  has  a 
series  of  ponds  of  many  acres  in 
area  in  which  to  collect  surplus  wa- 
ters, and  that  one  of  them,  known  as 
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"Swift  Run  pond,"  lies  adjacent  to 
the  plaintiffs'  lands  and  buildings 
thereon,  with  an  embankment  about 
30  feet  high  on  the  west  thereof; 
that  in  order  to  take  off  the  surplus 
water  that  accumulates  or  might  ac- 
cumulate in  said  Swift  Run  pond,  in 
times  of  heavy  rains  and  high 
waters,  there  was  constructed  on  the 
east  bank  of  said  pond  a  spillway 
containing  sixteen  openings,  30 
inches  square,  each  provided  with  a 
gate  or  wicket;  that  said  openings 
were  of  sufficient  width  and  size  to 
carry  off  through  the  same  at  all 
times  all  the  surplus  water  that 
might  accumulate  in  said  pond,  and 
to  keep  and  confine  the  water  there- 
in and  prevent  any  overflow;  that 
about  five  years  ago  the  defendant 
rebuilt  the  timber  part  of  the  spill- 
way, and  neglected  to  provide 
wickets  for  four  of  said  openings; 
that  prior  to  and  on  the  25th  of 
March,  1913,  defendant  had  negli- 
gently and  carelessly  permitted  all 
of  the  remaining  twelve  openings, 
and  the  gates  or  wickets,  to  be- 
come and  remain  out  of  repair ;  that 
by  reason  thereof  they  would  not 
permit  more  than  one  half  of  the 
amount  of  water  to  pass  through  as 
if  in  proper  condition,  and  that  on 
said  day  all  of  said  twelve  gates 
were  permitted  to  remain  closed, 
and  the  water  was  negligently 
caused  and  permitted  to  rise  above 
the  normal  stage ;  that  on  that  day 
a  heavy  rain  fell,  which  flooded  the 
pond,  so  that  it  overflowed  its  banks ; 
that  the  water  flowed  to  and  passed 
over  and  on  the  plaintiffs'  premises, 
which  were  east  of  and  adjoining 
the  embankment,  and  lower,  and  in- 
jured them  by  washing  away  about 
6  acres  of  dirt  and  gravel  to  a  depth 
of  5  to  10  feet,  and  doing  the  dam- 
ages above  stated ;  and  that  the  em- 
bankment had  become  weakened  be- 
cause of  negligence  of  the  defend- 
ant. The  plaintiffs  further  alleged 
that  if  the  defendant  had  cut  a 
trench  in  said  embankment  at  the 
county  line,  instead  of  where  it  was 
cut,  the  damage  would  not  have  been 
caused  to  the  plaintiffs. 

In  its  answer  the  city  denied  all 


the  allegations  of  negligence  con- 
tained in  the  petition,  denied  that 
the  spillway  contained  sixteen  open- 
ings, but  averred  that  it  contained 
twelve  gates  or  wickets.  For  a  sec- 
ond defense,  the  city  stated  that  on 
March  25,  1913,  and  prior  thereto, 
there  occurred  all  over  the  state  of 
Ohio,  including  Miami  county,  a 
heavy  and  extraordinary  rainfall,  in 
excess  of  and  beyond  anything  oc^ 
curring  in  said  city  and  state  with- 
in the  memory  of  the  oldest  inhab- 
itant of  said  city ;  that  the  water  in 
the  hydraulic,  and  in  all  the  streams 
and  ponds  contributing  to  its  water, 
rose  rapidly  to  a  height  theretofore 
unknown,  and  flooded  all  adjacent 
lands  and  streanos  contributing  to 
said  hydraulic  and  pond,  and  as- 
sumed the  proportions  of  an  im- 
mense and  violent  flood,  breaking 
away  dams  and  bridges  over 
streams,  including  defendant's  hy- 
draulic and  pond,  and  all  streams 
and  rivers  contributing  to  its  water 
supply,  causing  a  great  and  unprec- 
edented destruction  to  life  and 
property;  that  the  defendant  exer* 
cised  every  caution  at  its  command 
to  protect  the  property  of  the  plain- 
tiffs and  the  other  inhabitants  of 
Piqua;  that  in  the  exercise  of  due 
diligence  and  extraordinary  care  it 
was  unable  to  prevent  the  embank- 
ment of  the  hydraulic  canal  and  run 
from  breaking  away;  and  that  it 
was  not  possible  to  cut  a  trench  in 
the  embankment  at  the  county  line, 
nor  could  it  have  protected  plain- 
tiffs' property  by  cutting  the  bank 
500  feet  north  of  the  point  at  which 
it  broke  through ;  and  it  alleged  that 
the  damages,  if  any,  were  occasioned 
by  an  act  of  God. 

The  reply  denies  that  the  damages 
were  occasioned  by  the  act  of  God, 
and  reiterates  the  allegations  of  the 
petition  that  the  negligence  of  the 
city  directly  and  substantially  con- 
tributed thereto. 

A  jury  in  the  common  pleas  court 
returned  a  verdict  for  the  defend- 
ant, and  the  judgment  entered  on 
this  verdict  was,  on  proceedings  in 
error,  reversed  by  the  court  of  ap- 
peals for  errors  in  the  charge  of  the 
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court.  In  its  entry  the  court  of  ap- 
peals certified  that  it  found  that  the 
judgment  upon  which  it  had  agreed 
in  the  case  was  in  conflict  with  the 
judgment  pronounced  upon  the  same 
question  by  the  court  of  appeals  of 
Hamilton  county  in  the  case  of 
Standard  Extract  Company  v.  H. 
Belmer  Company.  It  therefore  cer* 
tified  the  record  of  the  case  to  this 
court  for  review  and  determination. 

Messrs.   Lindsey  &  Berry,  for   de- 
fendant : 

'  Damages,  if  any,  were  occasioned  by 
an  act  of  God,  and  defendant  is  not 
liable. 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Sta- 
ley,  41  Ohio  St.  118,  62  Am.  Rep.  74; 
Loeser  v.  Humphrey,  41  Ohio  St.  378, 
52  Am.  Rep.  86,  12  Am.  Neg.  Caa.  487 ; 
2  Greenl.  Ev.  §  219;  Sharp  v.  Cincin- 
nati, 4  Ohio  C.  C.  N.  S.  19;  Coving- 
ton Transfer  Co.  v.  Kelly,  36  Ohio  St. 
86,  38  Am.  Rep.  558,  12  Am.  Neg.  Cas. 
461 ;  Adams  v.  Young,  44  Ohio  St.  80, 
58  Am.  Rep.  789,  4  N.  E.  599 ;  Fent  v. 
Toledo,  P.  &  W.  R.  Co.  59  111.  349,  14 
Am.  Rep.  13;  Louisiana  Mut.  Ins.  Co. 
V.  Tweed,  7  Wall.  44,  19  L.  ed.  65; 
Houston  &  6.  N.  R.  Co.  v.  Parker,  50 
Tex.  330;  Brown  v.  Pine  Creek  R.  Co. 
183  Pa.  38,  38  Atl.  401 ;  Gulf  Red  Ce- 
dar Co.  V.  Walker,  132  Ala.  553,  31  So. 
374,  11  Am.  Neg.  Rep.  179;  Todd  v. 
Cochell,  17  Cal.  97,  10  Mor.  Min.  Rep. 
655;  Mulrone  v.  Marshall,  35  Mont. 
238,  88  Pac.  797 ;  Baltimore  &  O.  R.  Co. 
V.  Sulphur  Spring  Independent  School 
Dist.  96  Pa.  70,  42  Am.  Rep.  529 ;  Tay- 
lor V.  Canton  Twp.  30  Pa.  Super.  Ct. 
305;  Siegfred  v.  South  Bethlehem,  27 
Pa.  Super.  Ct.  456;  Miller  v.  Northern 
P.  R.  Co.  24  Idaho,  567,  48  L.R.A. 
(N.S.)  700,  135  Pac.  845,  Ann.  Cas. 
1915C,  1214;  Central  Trust  Co.  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.  57  Fed.  448; 
Crawford  ▼.  Rambo,  44  Ohio  St.  279, 
7  N.  E.  429;  Welty  v.  Vulgamore,  1 
Ohio  C.  C.  N.  S.  553. 

Messrs.  D.  B.  Van  Pelt  and  A.  W. 
De  Weese  for  plaintiffs. 

Johnson,  J.,  delivered  the  opinion 
of  the  court: 

The  verdict  of  the  jury  was  gen- 
eral,— all  of  the  issues  made  by  the 
pleadings  were  resolved  in  favor  of 
the  defendant.  This  finding,  of 
course,  embraced  the  issue  tendered 
in  the  second  defense — that,  in  the 
exercise  of  due  diligence  and  ex- 
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traordinary  care,  the  defendant  was 
unable  to  prevent  the  embankment 
of  the  hydraulic  and  "Swift  Run*' 
pond  from  breaking  away;  that  it 
was  not  possible  to  cut  a  trench  in 
the  embankment  at  the  county  line^ 
nor  could  defendant  have  protected 
plaintiffs'  property  by  cutting  the 
bank  500  feet  north  of  the  point  at 
which  it  broke;  and  that  the  dam* 
ages  to  plaintiffs,  if  any,  were  oc- 
casioned  by  an  act  of  God,  without 
any  fault  or  neglect  of  defendant^ 
its  officers  or  servants.  , 

.  The  downfall  of  water  in  March, 
1913,  has  passed  into  the  history  of 
the  state  as  its  most  extraordinary 
and  disastrous  flood.  The  damage 
and  suffering  it  caused  throughout 
tJiis  and  adjoining  states  is  a  matter 
of  general  knowledge.  It  was  so 
widespread  and  so  devastating  that 
the  legislature,  less  than  a  month 
after  the  flood,  passed  what  is  gen- 
erally known  as  the  "Flood  Emer- 
gency Act,"  103  Ohio  Laws,  760,  to 
authorize  the  duly  constituted  au- 
thorities of  the  different  subdi- 
visions of  the  state  to  borrow  and 
expend  money  for  the  purpose  of 
the  repair,  reconstruction,  and  re- 
placement of  public  property  and 
ways  injured ;  and  this  was  done  as 
a  necessity  for  the  public  health, 
safety,  and  convenience.  The  valid- 
ity of  this  legislation  was  upheld  in 
the  following  June  in  Assur  v.  Cin- 
cinnati, 88  Ohio  St.  181,  102  N.  E. 
702,  in  which  case  the  wholly  un- 
usual and  unprecedented  character 
of  the  flood  was  recognized  and 
stated  to  be  a  matter  of  general 
knowledge. 

The  court  of  appeals,  in  reversing 
the  judgment  of  the  common  pleas 
in  the  case  at  bar,  held  that  there 
was  error  in  the  giving  of  defend- 
ant's charges  Nos.  1,  2,  and  6,  here- 
inafter set  forth,  which  were  given 
before  argument  to  the  jury,  and  in 
emplo3ring  in  charges  Nos.  2  and  6 
"the  terms  'intervenes,'  'proximate,' 
and  'proximately,'  being  terms  of 
technical  significance,  without  ex- 
planation as  to  their  application  as 
to  the  evidence  and  the  facts,'^  and 
in  ignoring  in  charge  6  the  possibil- 
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ity  of  contributing  causes.  It  also 
found  error  in  the  general  charge. 
Before  the  giving  of  the  charges  re- 
quested by  defendant,  the  court  had 
given  a  number  of  special  charges 
requested  by  the  plaintiffs,  the  first 
of  which  is  as  follows :  "The  term 
'act  of  God/  in  its  legal  significance, 
means  any  irresistible  disaster,  the 
result  of  natural  causes,  such  as 
earthquakes,  violent  storms,  light- 
ning, and  unprecedented  floods.  It 
is  such  a  disaster,  arising  from  such 
causes,  and  which  could  not  have 
been  reasonably  anticipated,  guard- 
ed against  or  resisted.  It  must  be 
due  directly  and  exclusively  to  such 
a  natural  cause,  without  human  in- 
tervention. It  must  proceed  from 
the  violence  of  nature  or  the  force  of 
the  elements  alone,  and  with  which 
the  agency  of  man  had  nothing  to 
do.  If  the  injury  is  caused  by  the 
agency  of  man,  co-operating  with 
the  violence  of  nature  or  the  force 
of  the  elements,  it  is  not  the  'act  of 
God.'  If  there  be  the  action  of  such 
a  natural  cause  or  force,  yet  if  the 
resulting  injury  is  directly  contrib- 
uted to  by  the  hand  of  man,  it  is  not 
in  law  the  'act  of  God.'  If  the  in- 
jury is  in  part  occasioned  by  the 
wrongful  act  or  the  negligent  act  of 
any  person  concurring  therein  and 
contributing  thereto,  such  person 
will  be  liable  therefor,  and  this  ap- 
plies to  a  municipal  corporation  as 
well  as  to  a  natural  person." 

In  addition  to  the  above,  the 
court  had  also  given,  at  the  request 
of  the  plaintiffs,  five  other  special 
charges,  in  which  the  nature  of  the 
reservoirs  involved  in  the  case  and 
their  character  as  dangerous  agen- 
cies in  case  of  overflow  or  bursting 
of  embankments  are  described.  The 
duty  of  the  city  in  such  circum- 
stances, and  its  liability  for  dam- 
ages occurring  by  reason  of  failure 
to  perform  the  duty,  or  for  its  neg- 
ligent performance,  are  also  spe- 
cifically and  fully  stated  and  ex- 
plained. Plaintiffs'  charge  No.  1, 
as  above  set  out,  is  a  correct  and 
comprehensive  statement  of  the  law 
on  the  subject.  The  propositions  it* 
contains  have  substantially  been  ap- 


proved by  the  authorities.    1  C.  J. 
1172. 

It  is  equally  well  settled  that,  if 
the  vis  major  is  so  unusoal  and 
overwhelming  as  to  do  the  damage 
by  its  own  power, 

without     reference  ^f ^Hjod. 
to  and  independent- 
ly of  any  negligence  by  defendant, 
there  is  no  liability.    In  1  Shearman 
&  Redfield  on  Negligence,  6th  ed.  § 
39,  it  is  said:    "It  is  also  agreed 
that,  if  the.negligence  of  the  defend- 
ant concurs  with  the  other  cause  of 
the  injury  in  point 
of  time  and  place,  -?A?;fSSK"***~^ 
or  otherwise  so  di- 
rectly contributes  to  the  plaintiff's 
damage  that  it  is  reasonably  cer- 
tain   that  the    other  cause    alone 
would  not  have  sufficed  to  produce 
it,  the  defendant  is  liable,  notwith- 
standing he  may  not  have  anticipat- 
ed, or  been  bound  to  anticipate,  the 
interference  of  the  superior  forca 
which,  concurring  with  his  own  neg- 
ligence, produced  the  damage.    But 
if  the  superior  force  p,^,|«ate 
would     have     pro-  can«©— 
duced     the      same  •^««»"*~- 
damage,  whether  the  defendant  had 
been  negligent  or  not,  his  negli- 
gence is  not  deemed  the  cause  of 
the  injury." 

In  Central  Trust  Co.  v.  Wabash, 
St.  L.  &  P.  R.  Co.  (C.  C.)  57  Fed. 
441,  448,  the  general  rule  as  to  the 
duty  of  the  owners  of  dams  and 
embankments  to  use  care  and  skill 
in  their  construction  and  mainte- 
nance, so  as  to  not' injure  others  in 
times  of  usual,  ordinary,  and  ex- 
pected floods,  is  stated,  and  it  is 
there  said:  "But  his  liability  ex- 
tends no  further,  and  he  is  not  held 
responsible  for  inevitable  accidents, 
nor  for  injuries  occasioned  by  ex- 
traordinary floods,  which  could  not 
be  anticipated  or  guarded  against 
by  the  exercise  of  ordinary  and  rea- 
sonable foresight,  care,  and  skill." 

These  general  principles  are  also 
declared  in  Baltimore  &  0.  R.  Co.  v. 
Sulphur  Spring  Independent  School 
Dist.  96  Pa.  65,  70,  42  Am.  Rep.  529, 
and  Crawford  v.  Rambo,  44  Ohio 
St.  279,  7  N.  E.  429.    They  are  in 
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keeping  with  the  clear  and  plain 
dictates  of  justice.  They .  hold  a 
property  owner  to  the  performance 
of  every  proper  duty  to  his  neigh- 
bor, but  they  do  not  offend  con- 
science by  requiring  the  impossible. 

It  will  be  observed  that  the  issues 
presented  by  the  pleadings  in  the 
case  we  have  here  were  evidently 
made  in  view  of  this  state  of  the 
law*  In  substance,  the  charges  of 
negligence  against  the  city  are  that 
it  failed  to  provide  adequate  outlets 
for  the  outflow  of  water  in  times 
of  heavy  rains,  that  it  failed  to  keep 
existing  outlets  open,  as  it  should 
have  done  under  the  circumstances, 
which  involved  probable  danger, 
and  that  it  unnecessarily  cut  the 
bank  at  or  near  plaintiffs'  premises, 
and  thereby  permitted  the  water  to 
rush  over  plaintiffs'  land.  The  an- 
swer of  the  city  denies  all  allega- 
tions of  negligence  and  fault  on  its 
part,  and  in  evident  recognition  of 
its  duly  in  connection  with  the 
reservoir  and  banks  contains  the  al- 
legations above  referred  to,  which, 
if  true,  relieved  the  city  of  any  lia- 
bility in  the  case,  under  the  princi- 
ples of  law  above  stated. 

Considerable  testimony  was  ad- 
duced by  the  parties  touching  the 
issues  thus  made,  and  the  contest 
from  the  first  has  been  waged 
chiefly  concerning  the  facts.  The 
court  of  appeals,  in  the  performance 
of  its  duty  to  consider  the  weight 
of  the  evidence,  did  not  And  that  the 
verdict  in  favor  of  defendant  was 
not  sustained  by  sufficient  evidence. 
The  special  charges  given  by  the 
trial  court  and  held  to  be  erroneous 
by  the  court  of  appeals  are  as 
follows : 

''(1)  Defendant  before  argu- 
ment requests  the  court  to  charge 
the  jury  that  if  they  believe  from 
the  testimony  that  an  unprecedent- 
ed rainfall  and  flood,  which  could 
not  have  been  reasonably  anticipat- 
ed by  an  ordinarily  cautious  person, 
was  the  efficient  cause,  the  one 
cause  that  necessarily  set  in  oper-* 
ation  said  causes  contributing  to 
plaintiffs'  injury,  that  plaintiff  can- 
not recover. 
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**  (2)  Where  an  act  of  God  inter- 
yenes  between  the  wrongful  conduct 
of  the  defendant  and  the  injury 
complained  of,  this  will  relieve  the 
defendant '  from  liability,  if  the  act 
of  Grod  appears  to  be  the  proximate 
cause  of  the  loss  or  injury." 

"  (6)  Where  the  injury  was  prox- 
imately caused  by  the  act  of  God, 
the  law  does  not  concern  itself  with 
duties,  the  observance  or  breach  of 
which  had  nothing  to  do  with  the 
damage.'' 

With  reference  to  the  use  of 'the 
words  ''proximate"  and  ''proximate- 
ly," the  court  in  its  general  charge, 
after  fully  and  clearly  stating  the 
issues  made  by  the  pleadings,  and 
defining  the  term  "act  of  God"  sub- 
stantially as  it  had  been  defined  in 
the  charge  given  at  the  request  of 
plaintiffs  before  argument,  ex- 
plained to  the  jury  the  nature  of  in- 
stances in  which  acts  of  negligence 
of  the  nature  of  those  alleged  to 
have  occurred  in  this  case  would  or 
would  not  be  the  proximate  cause  of 
injury,  and  charged  that  the  burden 
of  sustaining  its  defense  that  the 
"act  of  God"  was  the  direct  and 
proximate  cause  of  the  injury  rest- 
ed on  the  defendant. 

Where,  from  a  view  of  the  whole 
charge,  it  is  seen  that  the  jury  has 
been  given  a  comprehensive  and  in- 
telligent instruction 

COncemmg     the    is-    ftnittnietiona-. 

sues  and  the  mean-  rJ5R?,;j' 
ing  of  technical 
terms  used,  the  fact  that  a  particu- 
lar legal  or  technical  word  is  also 
used  in  a  portion  of  a  special  charge, 
or  in  the  general  charge,  without 
such  explanation  or  definition, 
should  not  be  held  to  be  erroneous. 
Now  in  this  case  we  think  it  clear 
that  the  only  possible  meaning 
which  the  jury  could  have  given  to 
charge  No.  1  was  that  if  they  found 
an  unprecedented  rainfall  and  flood, 
which  could  not  have  been  reason- 
ably anticipated,  was  the  sole  cause 
of  plaintiffs'  injury,  plaintiffs  could 
not  recover.  As  to  Nos.  2  and  6, 
when  considered  by  the  jury  in  the 
light  of  the  general  charge,  we 
cannot  conceive  that  they  could  fail 
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to  understand  fully  the  meaning  of 
the  terms  "proximate"  and  "proxi- 
mately," which  were  used  in  those 
charges,  or  that  any  prejudice  could 
have  resulted  to  the  plaintiffs  there- 
from. Each  case  must  be  deter- 
mined by  its  peculiar  facts,  and  the 
question  as  to  what  was  the  proxi- 
mate cause  of  injury  in  a  case  such 
as  this  is  one  of  fact  for  the  de- 
termination of  the  jury.  Adams  v. 
Young,  44  Ohio  St.  80,  58  Am.  Rep. 
789,  4  N.  E.  599. 

The  court  of  appeals  also  held 
that  the  court  erred  in  the  following 
portion  of  its  general  charge,  name- 
ly: "It  is  not  material  for  you  to 
determine  whether  defendant  could 
have  prevented  the  break  in  the 
bank  at  the  place  where  it  occurred 
after  its  dangerous  situation  was 
discovered.  There  is  no  charge  in 
the  petition  that  the  city  could  have 
prevented  the  same  from  breaking 
after  its  dangerous  situation  was 
discovered,  and  you  may  omit, 
therefore,  that  as  a  factor  in  deter- 
mining the  question  of  negligence." 

Immediately  following  this  por- 
tion of  the  general  charge  is  the  fol- 
lowing :  "On  the  other  hand,  if  the 
city  officials  did  cut  the  bank,  and 
as  a  result  thereof  the  water  flowed 
upon  plaintiffs'  lands  which  other- 
wise would  not  have  gone  there,  it 
would  be  no  defense  that  the  cdt 
was  made  to  save  lives  or  property, 
or  for  any  other  reason,  because  the 
answer  does  not  attempt  to  justify 
the  cutting  of  the  bank,  or  give  an 
excuse  for  doing  so, — simply  denies 
that  the  city  cut  the  bank." 

The  court  proceeded  to  state  that, 
if  the  jury  found  that  the  city  cut 
the  bank,  the  city  was  bound  to  use 
ordinary  care  to  preserve  the  prop- 
erty of  others  in  releasing  the 
waters,  and,  if  it  was  possible  by  the 
use  of  ordinary  care  to  have  cut  the 
bank  at  either  of  the  other  places, 
and  thus  to  have  saved  the  plain- 
tiffs' property,  it  was  its  duty  to 
have  done  so,  and,  further,  that  if 
the  jury  should  find  that  the  bank 


was  cut  by  the  defendant's  agents, 
"and  by^the  authority  of  the  city,  as 
I  have  heretofore  defined  it  to  you, 
then  you  must  determine  whether 
the  bank,  if  left  alone  and  not  cut, 
would  have  gone  out,  and,  if  it  had 
gone  out,  whether  the  result  would 
have  been  the  same." 

From  a  careful  consideration  of 
this  record,  in  connection  witti  the 
general  knowledge  concerning  this 
extraordinary  flood,  we  think  that 
the  jury  were  convinced  that  the 
flood  itself  was  the  sole  cause  of  the 
injury  complained  of,  and  that  it 
could  not  have  been  prevented  by 
the  doing  of  any  of  the  things  sug- 
gested. 

An  apt  illustration  which  has 
been  suggested  is  that  if  a  river 
levee  had  been  maintained  at  the 
height  of  10  feet,  and  the  custodians 
of  the  levee  had  been  warned  that 
flood  waters  might  require  a  levee 
16  feet  in  height,  and  they  neglected 
to  so  increase  the  hdght  of  the 
levee,  and  an  unprecedented  flood 
should  ensue,  during  which  it  should 
appear  that  a  levee  26  feet  in  height 
would  not  have  held  the  flood 
waters,  the  parties  responsible  for 
the  levee  would  not  be  liable  for 
negligence  in  failing  to  maintain  a 
16-foot  levee,  when  a  26-foot  levee 
would  have  been  unavailing.  The 
answer  in  this  case  in  effect  tend- 
ered the  clear  issue  that  the  dam- 
ages to  the  plaintiffs'  properly  were 
caused  solely  by  the  "act  of  God." 
We  think  the  finding  of  the  jury 
amply  justified  by  the  record. 

We  have  not  been  able  to  see  that 
the  supposed  .infirmities  in  the 
charge  of  the  trial  court,  whi<di 
have  been  pointed  out  by  the  learned 
Court  of  Appeals  and  by  counsel, 
could  have  been  prejudicial  to  the 
rights  of  the  plaintiffs  in  error,  and 
the  judgment  of  the  Court  of  Ap- 
peals will  be  reversed,  and  that  of 
the  Common  Pleas  will  be  affirmed. 

Judgment  reversed. 

Newman,  Jones,  Matthias,  and 
Donahue,  JJ.,  concur. 
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Necessity  of  repeatiiig  definitkm  of  legal  or  technical  term 

instmctiGiis  in  wiiich  it  is  employed* 


parts  of 


This  note  is  confined  strictly  to  a 
discussion  of  the  comparatively  few 
cases  wherein  an  instruction  has  been 
complained  of  because,  having  defined 
a  technical  or  legal  word  or  phrase, 
the  court  thereafter  used  that  term 
without  definition.  The  cases  involv- 
ing the  refusal  of  a  specific  request 
for  the  definition  of  a  term  which  was 
defined  in  the  general  charge  are  ex- 
cluded. 

It  is  uniformly  held  that  where  the 
jury  has  been  once  informed  as  to  the 
meaning  of  a  legal  or  technical  word 
or  phrase,  it  is  not  necessary  to  repeat 
the  definition  or  explanation  in  the 
same  or  other  instructions.  Where 
a  term  has  been  once  intelligently  and 
comprehensively  defined,  repetition  is 
not  only  unnecessary,  but  undesirable, 
since  it  unduly  impresses  the  jury 
with  the  idea  of  the  importance  of  the 
point  of  law  with  which  the  word  is 
connected.    Castner  v.  People  (1919) 

—  Colo.  — ,  184  Pac.  387;  Hinton 
V.  Muhlman  (1916)  201  111.  App. 
177;  Sells  v.  Grand  Trunk  West- 
em  R.  Co.  (1918)  206  lU.  App.  45; 
Louisville  &  N.  R.  Oo.  v.  Logsdon 
(1903)  114  Ky.  746,  71  S.  W.  905;  W. 
M.  Ritter  Lumber  Co.  v.  Jordan  (1910) 
138  Ky.  522,  128  S.  W.  596;  State  v. 
Renfrew  (1892)  111  Mo.  589,  20  S.  W. 
299;  State  v.  Dipley  (1912)  242  Mo. 
461,  147  S.  W.  Ill;  Holt  v.  State 
(1907)  51  Tex.  Crim.  Rep.  15,  100  S. 
W.  156;  Wheeler  v.  State  (1909)  56 
Tex.  Crim.  Rep.  547,  121  S.  W.  166; 
Haynes  v.  State  (1913)  71  Tex.  Crim. 
Rep.  31,  159  S.  W.  1059;  Glover  v. 
Houston  Belt  &  Terminal  R.  Co.  (1914) 

—  Tex.  Civ.  App.  — ,  163  S.  W.  1063. 
And  see  the  reported  case  (Piqua  v. 
MoBRls,  ante,  129). 

In  Hinton  v.  Muhlman  (1916)  201 
UL  App.  177,  the  court,  in  instructing 
the  jury  as  to  the  measure  of  dam- 
ages in  an  action  for  assault  and  bat- 
tery, did  not  define  the  term  "unlawful 
assault.''  It  was  held  that  since  the 
term  had  been  previously  defined, 
repetition  was  not  necessary. 


In  Sells  V.  Grand  Trunk  Western  R. 
Co.  (1918)  206  ni.  App.  45,  it  ap- 
peared that  the  plaintiff  was  injured 
while  in  the  employ  of  the  defendant, 
and  brought  his  action  under  the  pro- 
visions of  the  Federal  Safety  Ap- 
pliance Act.  The  court  said  as  to  the 
charge:  "Objection  is  made  to  it  on 
the  ground  that  it  does  not  define  the 
terra  'contributory  negligence,'  but  it 
appears  that  this  term  is  fully  defined 
in  another  instruction.  It  is  not  nec- 
essary, of  course,  to  repeat  such  a 
definition  in  each  instruction.'' 

In  Louisville  &  N.  R.  Co.  v.  Logsdon 
(1903)  114  Ky.  746,  71  S.  W.  905,  the 
court  instructed  the  jury  that  the 
word  "negligence"  meant  the  failure 
to  use  ordinary  care,  and  later  in  the 
paragraph  charged  that  if  the  jury 
believed  that  the  defendants  "negli- 
gently" pushed  a  car  into  the  one  on 
which  plaintiff  was  working,  they 
should  find  a  verdict  for  the  plaintiff. 
The  defendants  criticized  the  instruc- 
tion because  the  word  '^negligently" 
was  not  defined.  The  court,  in  hold- 
ing that  it  was  not  necessary  to  repeat 
the  definition,  said :  "The  court  de- 
fined the  word  'negligence'  as  meaning 
the  failure  to  use  ordinary  care,  and 
with  this  definition  we  see  no  objec- 
tion to  the  use  of  the  word  'negligent- 
ly' in  this  instruction." 

In  W.  M.  Ritter  Lumber  Co.  v.  Jor- 
dan (1910)  138  Ky.  522,  128  S.  W.  596, 
it  appeared  that  the  plaintiff  had  been 
injured  while  in  the  employ  of  the 
defendant.  The  court  charged  the 
jury  that  if  the  plaintiff  was  injured 
through  the  negligence  of  the  defend- 
ant, they  should  find  for  the  plaintiff. 
In  a  later  instruction  the  word  "negli- 
gence" was  defined.  Defendant  in- 
sisted that  the  first  part  of  the  charge 
did  not  restrict  defendant's  negligence 
to  that  alleged  in  the  petition,  but 
included  any  negligence.  It  was  held 
that  the  definition  of  negligence  as 
given  applied  to  the  word  as  used  in 
the  entire  charge. 

In  State  v.  Renfrew  (1892)  111  Mo. 
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589,  aO  S.  W.  2»,  it  was  held  that 
there  was  no  error  in  the  failure  of 
the  trial  judge  to  define  the  worda 
**malice/'  "premeditation,"  and  "de- 
liberation." The  court  said:  "These 
worda  were  properiy  defined  in  con- 
nection with  the  instructions  predi- 
cated upon  the  evidence  bearing  upon 
the  intentional  killing  of  deceased; 
and  there  was  no  need  to  redefine  them 
in  connection  with  these  instructions. 
The  meaning  as  used  in  all  the  in- 
structions was  the  same." 

In  State  v.  Dipley  (1912)  242  Mo. 
461,  147  S.  W.  Ill,  an  instruction  was 
attacked  on  the  ground  that  it  did  not 
define  the  terms  "feloniously,"  **wil- 
fully,"  and  "deliberately."  It  ap- 
peared that  the  words  were  properly 
defined  in  a  previous  instruction,  and 
it  was  held  that  it  was  not  necessary 
to  define  them  in  each  instruction  in 
which  they  were  used. 

In  the  reported  case  (PiQUA  v.  MoR- 
BIS,  ante,  129)  the  trial  court  in  its 
general  charge  defined  the  word 
"proximate"  and  explained  its  mean- 
ing. Subsequently  the  word  was  used 
in  a  special  charge  at  the  defendant's 
request,  but  the  word  was  not  defined. 
It  was  held  that  the  using  of  the  word 
in  the  special  charge  without  defining 
or  explaining  it  was  not  error. 

In  Holt  v.  State  (1907)  61  Tex. 
Crim.  Rep,  15,  100  S.  W.  156,  the  court, 
in  its  charge  on  manslaughter  and 
justifiable  homicide,  gave  the  statu- 
tory definitions  of  provocation,  pas- 
sion, and  adequate  cause.  The  de- 
fendant complained  that  in  using  the 
terms  subsequently  no  definition  was 
given.  It  was  held  that  since  the  terms 
were  previously  defined,  repetition 
was  unnecessary. 

In  Wheeler  v.  State  (1909)  56  Tex. 
Crim.  Rep.  547,  121  S.  W.  166,  the  de- 
fendant had  been  indicted  for  murder, 
and  on  the  trial  the  judge  charged  the 
jury  as  follows :  "If  you  believe  from 
the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  with  deadly 
weapons,  as  same  have  hereinbefore 
been  defined  to  you,  in  a  sudden  trans- 
port of  passion,  aroused  without  ade- 


quate cause,  with  the  intent  to  kill, 
did  shoot  and  therein  kill  Sam  Thom- 
as, as  charged  in  the  indictment,  you 
will  find  him  guilty  of  murder  in  tiie 
second  degree."  It  was  urged  1^  the 
defendant  that  this  charge  was  er- 
roneous, as  it  failed  to  repeat  the  defi- 
nition of  deadly  weapons.  The  court 
said:  "In  regard  to  the  first  propo- 
sition, that  deadly  weapons  are  not 
defined,  we  think  in  a  preceding  part 
of  the  charge  deadly  weapons  are  suf- 
ficiently defined,  if  it  was  necessary 
in  this  character  of  case  to  define 
them,  wherein  the  court  instructed  the 
jury  in  regard  to  murder  in  the  first 
degree,  to  wit:  that  if  appellant  se- 
lected and  used  the  weapon  or  instru- 
ment reasonably  sufficient  to  accom- 
plish the  death  by  the  mode  and  man- 
ner of  its  use,"  etc. 

In  Haynes  v.  State  (1913)  71  Tex. 
Crim.  Rep.  31, 159  S.  W.  1099,  a  prose- 
cution for  wilfully  disturbing  a  re- 
ligious meeting,  it  was  held  that,  the 
court  having  defined  the  tarm  "wil- 
fully," it  was  not  necessary  **to  carry 
the  definition  forward  in  each  para- 
graph* of  the  charge  whefein  the  word 
was  used." 

In  Glover  v.  Houston  Relt  ft  Termi- 
nal R.  Co.  (1914)  —  Tex.  Civ.  Rep.  — , 
163  S.  W.  1063,  it  appeared  that  the 
plaintiff  was  injured  while  in  the  em- 
ploy of  the  defendant,  and  brought 
an  action  to  recover  damages  result- 
ing from  such  personal  injuries.  A 
verdict  being  rendered  for  the  plain- 
tiff, the  defendant  appealed,  and 
among  the  errors  assigned  was  one 
that  the  court,  in  charging  the  jury 
as  to  contributory  negligence,  had 
failed  to  define  contributory  negli- 
gence. The  court  said :  "The  seventii 
assignment  attacks  the  sufficiency  and 
correctness  of  the  thirteenth  para- 
graph of  the  general  charge.  It  is 
first  objected  thereto  that  it  failed 
to  define  contributory  negligence. 
There  was  no  necessity  that  it  should 
have  been  defined  in  this  particular 
paragraph,  and,  since  it  is  elsewhere 
defined,  this  criticism  is  wholly  with- 
out merit"  E.  G.  B. 
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JOHN  s.  McCarthy,  vm.  in  ew., 

V. 

LIBERTY  NATIONAL  BANK. 

OkHohoma  Supreme  Court  ^August  13,  1918. 

(—  Okla.  — ,  175  Pac  940.) 

Xkmtj  —  act  of  bank  president. 

1-  Where  the  president  of  a  bank,  having  full  power  to  make  loans  for 
the  bank,  takes  more  than  the  legal  rate  of  interest,  the  bank  is  liable  for 
usury,  although  the  president  charges  the  excess  over  the  legal  rate  as 
commission,  and  retains  it  as  his  individual  property. 

[See  note  on  this  question  beginning  on  page  139.] 


Bank  —  liability  of  successor* 

2.  Where  a  state  bank  is  reincor* 
porated  as  a  national  bank  under  a 
new  name,  but  the  personnel,  officers, 

Headnotes  by  Pope,  C. 


management,  and  business  remain  the 
same,  the  new  bank  is  liable  for  usury 
charged  and  collected  by  the  old  bank. 
[See  8  R.  C.  L.  658.] 


Ebbosl  to  the  District  Court  for  Tulsa  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to  recover  usury  charged  and 
collected  by  the  state  bank  before  its  reincorporation  as  the  defendant 
bank.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  H.  B.  Martin,  L.  M.  Lane, 
and  A*  F.  Moss,  for  plaintiff  in  error : 

The  demand  for  the  return  of  the 
usury  is  an  accurate,  definite,  and  lit- 
eral compliance  with  the  statute  upon 
the  subject. 

Citizens  State  Bank  v.  Strahan,  — 
Okla.  — ,  165  Pac.  189 ;  Ardmore  State 
Bank  v.  Thompson,  57  Okla.  521,  164 
Pac.  977;  Robinson  v.  Farmers  &  M. 
Bank,  —  Okla.  — ,  162  Pac.  208;  Bank 
t)f  Tuttle  V.  Gordon,  —  Okla.  — ,  161 
Pac.  1081;  Texmo  Cotton  Exch.  Bank 
▼.  Listen,  —  Okla.  — ,  160  Pac.  82. 

The  Tulsa  State  Bank  is  liable  for 
the  act  of  its  president  in  charging 
and  reserving  ^2,000  for  the  loan  of 
16,000  for  one  year. 

Bean  v.  Rumrill,  —  Okla.  — ,  172 
Pac.  453 ;  Langley  v.  Ford,  —  Okla.  — , 
171  Pac.  471;  39  Cyc.  973;  Pottle  v. 
Lowe,  99  Ga.  576,  59  Am.  St.  Rep.  246, 
27  S.  E.  145;  Payne  v.  Newcomb,  100 
111.  611,  39  Am.  Rep.  69;  Olmsted  v. 
New  England  Mortg.  Secur.  Co.  11 
Neb.  487,  9  N.  W.  650;  Stein  v.  Swen- 
sen,  46  Minn.  360,  24  Am.  St.  Rep.  234, 
49  N.  W.  55;  Vahlberg  v.  Keaton,  51 
Ark.  584,  4  L.R.A.  462,  14  Am.  St.  Rep. 
73, 11  S.  W.  878 ;  France  v.  Monro,  138 
Iowa,  1, 19  LJIJL(N5.)  391, 115  N.  W. 
577;  Johnson  v.  Grayson,  230  Mo.  380, 


180  S.  W.  673;  White  v.  Anderson,  164 
Mo.  App.  132,  147  S.  W.  1122;  Landis 
V.  Saxton,  89  Mo.  375,  1  S.  W.  359. 

The  Tulsa  State  Bank  Imowingly  re- 
ceived all  of  the  usury. 

Johnston  Fife  Hat  Co.  ▼.  National 
Bank,  4  Okla.  17,  44  Pac.  192;  Farm- 
ers' Nat  Bank  v.  McCoy,  42  Okla.  420, 
141  Pac.  791,  Ann.  Cas.  1916D,  1243. 

The  Liber^  National  Bank  is  liable 
as  the  nationalized  successor  to  the 
Tulsa  State  Bank  in  this  action. 

State  ex  rel.  West  v.  Farmers'  Nat. 
Bank,  47  Okla.  667,  150  Pac.  212; 
Metropolitan  Nat.  Bank  v.  Claggett, 
141  U.  S.  520,  35  L.  ed.  841,  12  Sup.  Ct. 
Rep.  60 ;  Michigan  Ins.  Bank  v.  Eldred, 
143  U.  S.  293,  36  L.  ed.  162,  12  Sup. 
Ct.  Rep.  450;  Coffey  v.  National 
Bank,  46  Mo.  140,  2  Am.  Rep.  488 ;  Kel- 
sey  V.  National  Bank,  69  Pa.  426. 

Messrs.  Davidson  &  Williams,  for 
defendant  in  error: 

The  Liberty  National  Bank  was 
wholly  separate  and  distinct  in  its  or- 
ganization and  in  no  wise  responsible, 
so  far  as  the  proof  in  this  case  shows, 
for  any  act  of  the  Tulsa  State  Bank. 

Ezzard  v.  State  Nat.  Bank,  57  Okla. 
371,  157  Pac.  127;  Austin  v.  Smith, 
Ann.  Cas.  1913E,  1044,  note;  Farris  v. 
Hodges,  —  Okla.  — ,  158  Pac.  909. 
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The  transaction  sued  on  was  not 
usurious. 

Short  V.  PuUen,  63  Ark.  385,  38  S.  W. 
1113;  Sherwood  v.  Swift,  64  Ark.  662, 
43  S.  W.  507;  McLean  v.  Camak,  97 
Ga.  804,  25  S.  E.  493;  Brainard  v. 
Prouty,  66  Minn.  343,  69  N.  W.  3 ;  Com- 
monwealth Title  Ins.  &  T.  Co.  v.  Dakko, 
89  Minn.  386,  94  N.  W.  1088;  Barger 
V.  Taylor,  30  Or.  228,  42  Pac.  615,  47 
Pac.  618;  Harvard  v.  Davis,  145  6a. 
680,  89  S.  E.  740;  Chicago  Fire  Proof- 
ing Co.  V.  Park  Nat.  Bank,  145  111.  481, 
32  N.  E.  534. 

Under  the  Federal  law  and  Federal 
decisions  it  is  not  permissible  to  re- 
cover an  attorney's  fee. 

First  Nat.  Bank  v.  Howard,  —  Okla. 
— ,  158  Pac.  488. 

Pope,  C,  filed  the  following  opin- 
ion: 

John  S.  McCarthy,  plaintiff  in 
this  action  in  the  court  below,  de- 
siring a  loan  of  $6,000,  went  to  the 
Tulsa  State  Bank  and  negotiated  the 
loan  through  the  medium  of  its 
president.  The  transaction  as- 
sumed in  outward  form  the  guise 
of  a  loan  of  $8,000  for  one  year. 
This  amount  was  placed  to  the 
credit  of  McCarthy  in  said  bank, 
who  immediately,  as  a  part  of  the 
agreed  transaction,  paid  the  presi- 
dent of  the  bank,  from  said  sum, 
the  sum  of  $2,000,  of  which  $800 
was  to  be  the  interest  on  the  loan 
and  $1,200  commission  to  the  presi- 
dent of  the  bank  for  making  the 
loan — a  consideration  of  25  per  cent 
paid  by  McCarthy  for  the  use  of  the 
money. 

McCarthy  paid  the  note  in  full, 
and  thereafter  demanded  the  pay- 
ment to  him  of  $4,000;  his  claim 
being  that  the  said  sum  was  double 
the  amount  of  the  usury  paid. 

In  the  verified  petition  in  the 
record,  one  of  the  allegations,  which 
are  nowhere  denied  under  oath,  is 
that,  after  the  giving  of  the  notice 
above  mentioned,  McCarthy  was  in- 
veigled into  the  private  room  of  the 
baiik,  which  had  by  that  time 
changed  its  name  to  the  Liberty  Na- 
tional Bank,  was  locked  in  said 
room,  forced  by  threats  of  being 
killed  to  sign  an  instrument  re- 
nouncing all  claim  for  usury,  and 


after  the  delivery  of  said  instrument 
was  violently  assaulted  by  one  A. 
E.  Lewis,  who  honors  the  bank  by 
acting  as  its  president. 

Thereafter  McCarthy  brought 
this  action  against  the  Liberty  Na- 
tional Bank  to  recover  $4,000  usury. 
On  the  trial  it  was  shown  by  uncon- 
tradicted evidence  that  the  Tulsa 
State  Bank  had  reincorporated  as 
the  Liberty  National  Bank;  the  lat- 
ter bank  being  organized  by  the 
officers  and  stockholders  of  the 
former,  taking  over  its  assets,  con- 
tinuing its  business,  and  being  con- 
ducted by  the  same  officers. 
Judgment  was  rendered  for  the 
bank,  and  McCarthy  brings  error. 
The  bank  sought  to  avoid  liability 
under  two  theories.  The  one  was  that 
the  $2,000  consideration  received  for 
the  loan  of  $6,000  for  a  year  was 
not  interest;  the  contention  being 
that  only  $800  was  interest,  and  the 
remaining  $1,200  a  commission 
charged  by  the  president  in  his  in- 
dividual capacity,  and  retained  by 
him  as  a  commission  for  making  the 
loan.  The  other  theory  was  that  the 
Liberty  National  Bank,  as  distin- 
guished from  the  Tulsa  State  Bank, 
was  not  liable  by  reason  of  the 
change  of  incorporation  and  name. 

These  contentions  will  be  consid- 
ered in  their  order. 

We  cannot  agree  with  the  conten- 
tion of  the  bank  that  a  part  of  the 
26  per  cent  charged  the  plaintiff 
for  this  loan  was  a  commission  go- 
ing to  the  president  of  the  bank,  and 
not  interest.  The  man  Lewis,  presi- 
dent of  both  of  the  banks,  or  rather 
the  one  bank  under  both  names  and 
both  corporations,  had  full  charge  of 
making  loans  for  the  bank.  "I  loan 
the  bank's  money  to  whom  I  want 
to,"  he  says,  and  that  he  kept  the 
$1,200  as  his  commission,  without 
the  knowledge  or  consent  of  the 
stockholders  or  the  directors.  "Cer- 
tainly, I  make  a  commission  on  loans 
every  now  and  then;  I  reserve  that 
right," 

The  uncontroverted  testimony 
shows  that  Lewis  had  and  exercised 
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the  right  of  making  loans  for  the 
bank ;  he  was  clearly  a  general  agent 
for  that  purpose.  The  funds  of  the 
bank  were  in  his  possession  to  be 
loaned.  His  official  position  was 
such  that  his  knowledge  would  be 
the  knowledge  of  the  corporation. 
The  authorities  amply  sustain  the 

position  that  com- 
SC^Tmident.   Pensation    received 

for  a  loan  under 
such  conditions  cannot  be  called  a 
conmiission,  and  the  pains  of  usury 
thus  avoided.  Bean  v.  Rumrill^  — 
Okla.  — ,  172  Pac.  453 ;  notes  in  46 
L.R.A.(N.S.)  1157,  and  19  L.R.A. 
(N.S.)  391. 

It  may  be  that  the  man  Le^is  was 
guilty  of  a  fraud  on  his  bank,  and 
was  secretly  appropriating  part  of 
the  compensation  which  he  received 
for  loans,  without  the  knowledge  of 
the  stockholders  and  directors.  If 
so,  the  bank  has  its  remedy  against 
Lewis;  but  it  cannot  deny  that  his 
knowledge  was  its  knowledge,  or 
escape  liability  to  third  persons  for 
the  acts  of  Lewis  within  the  scope 
of  his  authority  in  doing  that  which 
it  had  put  into  his  power  to  do.  If 
the  bank  suffers  a  loss  by  reason  of 
unauthorized  charge  of  usury  by 
Lewis,  the  bank  may  have  a  remedy 
against  Lewis;  but  certainly  this 
does  not  purge  the  transaction  of 
usury. 

Nor  can  the  bank  escape  liability 


because  it  changed  its  name  from 
Tulsa  State  Bank  to  B„k- 
the.  Liberty  Nation-  liability  of 
al  Bank,  and  aban-  ■»««*••«'• 
doned  its  state  charter  and  con- 
tinued  business   under   a   Federal 
charter.     The  uncontradicted  evi- 
dence is  that  it  was  composed  of  the 
same  individuals,  same  officers,  the 
same  management,  and  continuing 
the  same  business  at  the  same  place. 
The  law  seems  to  be  well  settled 
that,  where  a  corporation   is  the 
mere  incarnation  of  a  prior  corpora- 
tion,   the    new    corporation    must 
answer  for  all  of  the  obligations  of 
the  old.     Note  in  11  L.R.A.(N.S.) 
1119;  Montgomery-Web  Co.  v.  Die- 
nelt,  133  Pa.  585,  19  L.R.A.  665,  19 
Atl.  428;  Hibernia  Ins.  Co.  v.  St. 
Louis  &  N,  O.  Transp.  Co.  (C.  C.) 
4  McCrary,  432,  13  Fed.  516 ;  Cam- 
den Interstate  R.  Co.  v.  Lee,  27  Ky. 
L.  Rep.  75,  84  S.  W.  332. 

There  seems  to  be  little  or  no  con- 
troversy about  the  facts  in  this  case. 
We  are,  therefore,  of  the  opinion 
that  the  case  should  be  reversed  and 
remanded,  with  instructions  to  the 
trial  court  to  enter  judgment  for  the 
plaintiff  below  for  the  $4,000  usury 
paid,  $300  attorney's  fee,  and  for 
costs. 

Per  Curiam : 

Adopted  in  whole. 

Petition  for  rehearing  denied,  No- 
vember 26,  1918. 


ANNOTATION. 

Acceptance  of  secret  compensation  by  bank  officer  or  employee  in  making  a 

loan  by  the  bank  as  charging  die  bank  with  usury. 


There  are  many  cases  on  the  general 
question  whether  a  bonus  or  other 
compensation  paid  to  an  agent  of  the 
lender  by  the  borrower  will  charge 
the  lender  with  usury;  but  the  specific 
question  whether  a  bank  is  affected 
with  usury  because  of  a  bonus  to  an 
officer  has  been  rarely  presented. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (McCarthy  v.  Liberty 
Nat.  Bank,  ante,  137),  that  an  exac- 
tion of  a  secret  usurious  commission 
by  the  president  of  a  bank  in  making 


a  loan  for  the  bank  charges  the  bank 
with  usury. 

But  the  only  other  two  bank  cases 
of  this  kind  which  have  been  found 
were  decided  in  favor  of  the  bank,  and 
it  was  therein  held  that  the  fact  that 
the  president  of  a  bank  exacts  a  per- 
sonal bonus  as  a  condition  of  making 
a  loan  by  the  bank  does  not  charge 
the  bank  with  usury,  when  the  bank 
gets  none  of  the  bonus.  Chicago  Fire 
Proofing  Co.  v.  Park  Nat.  Bank  (1892) 
145  Ul.  481,  32  N.  E.  534;  Chicago  Fire 
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Proofing  Go.  v.  Park  Nat.  Bank  (1892) 
145  IlL  487,  note,  82  N.  E.  586. 

In  Fowler  v.  Equitable  Trust  .Co. 
(1891)  141  U.  S.  884,  85  L.  ed.  786, 
12  Sup.  Ct.  Rep.  1,  it  was  held  that  a 
loan  made  by  the  Illinois  agent  of  a 
trust  company  of  another  state,  by 
which  the  borrower  was  to  pay  such 
agent  a  certain  sum  for  his  commis- 
sion in  addition  to  the  highest  legal 


rate  of  interest,  was  usurious,  where 
there  was  a  previous  agreement  be- 
tween the  lender  and  his  agent  that 
the  latter  would  act  as  his  agent  with« 
out  compensation  from  the  former,  but 
would  obtain  compensation  for  his 
services  as  such  agent  by  way  of  com- 
missions exacted  from  the  borrower. 

S«     B.     Dm 


ST.  LOUIS  &  SAN  FRANCISCO  RAILWAY  COMPANY,  Appt, 

V. 

STATE  OF  OKLAHOMA  et  al. 

Oleiahama  Supreme  Court -^October  7,  1919, 

(—  Okla.  — ,  P.U.R.1920A,  606,  184  Pac.  442.) 

Carrier  —  duty  to  furnish  tank  car. 

1.  Where  articles  of  an  extraordinary  character  are  offered,  a  carrier 
is  not  bound  to  accept  them^  or  provide  facilities  of  a  different  kind  from 
those  usually  furnished  for  transportation;  hence,  a  railroad  company 
was  not  required,  under  §  18,  art.  9,  of  the  Constitution,  to  furnish  tank 
cars  to  carry  the  oils  of  a  refinery. 

[See  note  an  this  question  beginning  an  page  143.] 

—  duty  to  receive  and  carry. 

2.  The  general  rule  is  that  it  is  the 
duty  of  every  common  carrier  to  re- 
ceive for  carriage  and  to  carry  goods 
of  any  person  tendered  to  it  for  trans- 
portation, provided  the  goods  are  such 
as  it  holds  itself  out  as  willing  to 
carry;  and  it  is  ordinarily  the  duty 
of  the  common  carrier  to  furnish  ve- 


hicles suitable  ih  every  respect  for  the 
safe  transportation  of  the  various 
kinds  of  property  which  are  usually 
carried  by  it,  and  any  failure  to  ob- 
serve its  duty  in  this  regard  will  ren- 
der it  liable  for  loss  or  injury  caused 
thereby. 

[See  4  R.  C.  L.  658.] 


Headnotes  by  Owen,  Ch.  J. 


Appeal  by  defendant  from  an  order  of  the  Corporation  Commi^ion  in 
favor  of  complainants  in  a  suit  to  enjoin  defendant,  from  withdrawing 
certain  tank  cars  from  the  use  of  the  complainant  company,  and  requiring 
it  to  furnish  additional  tank  cars.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   W.   F.   Evans,   and  R   A.     tank  car  equipment,  and  the  order  is 


Kleinschmidt,  for  appellant: 

The  order  of  the  Commission  is  in- 
valid as  a  regulation  of  interstate 
c  omme  r  ce . 

Southern  R.  Co.  v.  Reid,  222  U.  S. 
444,  56  L.  ed.  263,  32  Sup.  Ct.  Rep. 
145;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
State,  31  Okla.  767,  123  Pac.  1065. 

The  Corporation  Commission  is 
without  jurisdiction  or  authority  to 
direct  a  carrier  to  acquire  or  furnish 


unreasonable  and  unjust. 

United  States  v.  Pennsylvania  R.  Co. 
242  U.  S.  208,  61  L.  ed.  251,  37  Sup. 
Ct.  Rep.  95;  Board  of  Trade  v.  Chi- 
cago &  A.  R.  Co.  4  L  C.  C.  Rep.  158,  3 
Inters.  Com.  Rep.  233 ;  Pennsylvania  R. 
Co.  V.  United  States,  227  Fed.  911; 
Scofield  V.  Lake  Shore  &  M.  S.  R.  Co. 
2  L  C.  C.  Rep.  90,  2  Inters.  Com.  Rep. 
67. 

The  order  is  defective  and  invalid 
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because  it  requires  defendant  to  sup- 
ply cars  for  moyement  over  the  lines 
of  other  carriers. 

Ghlf,  a  &  S.  F.  R.  Co.  V.  State,  56 
Tex.  Civ.  App.  353,  120  S.  W.  1032; 
Louisville  &  N.  R.  Co.  v.  Central  Stock 
Yards  Co.  212  U.  S.  132,  53  L.  ed.  441, 
29  Sup.  Ct.  Rep.  246. 

The  order  of  the  Commission  will 
result  in  deprivinsr  defendant  of  its 
property  without  compensation  and 
without  due  process  of  law,  contrary 
to  the  provisions  of  the  state  and 
United  States  Constitutions. 

Missouri  P.  R.  Co.  v.  Nebraska,  217 
U.  S.  196,  64  L.  ed.  727,  30  Sup.  Ct 
Rep.  461, 18  Ann.  Cas.  989 ;  Chicasro,  R. 
L  &  P.  R.  Co.  V.  State,  23  Okla.  94,  99 
Pac.  901;  Reagan  v.  Fanners'  Loan  & 
T.  Co.  154  U.  S.  362,  38  L.  ed.  1014,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Great  Northern  R.  Co.  v.  Minne- 
sota, 238  U.  S.  340,  59  L.  ed.  1337, 
P.U.R.1915D,  701,  35  Sup.  Ct.  Rep.  753. 

Order  No.  1302  unreasonably  and 
materially  discriminates  against  and 
burdens  the  interstate  commerce  of 
defendant. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  33 
Okla.  158,  124  Pac.  56;  St.  Louis  & 
S.  F.  R.  Co.  V.  State,  26  Okla.  62,  30 
L.R.A.(N.S.)  187,  107  Pac.  929;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Love,  29  Okla. 
738,  119  Pac.  207;  St.  Louis  S.  W.  R. 
Co.  V.  Arkansas,  217  U.  S.  136,  54  L. 
ed.  698,  29  L.R.A.(N.S.)  802,  30  Sup. 
Ct  Rep.  476;  Southern  R.  Co.  v.  Com.. 
107  Va.  771,  17  L.R.A.(NJS.)  364,  60 
S.  E.  70. 

Mr.  S.  P.  Freeling  for  the  State. 

Mr.  B.  M.  Parmenter,  for  appellee 
Refining  Company: 

It  is  the  duty  of  the  carrier  to  fur- 
nish cars  fit  for  the  conveyance  of  the 
particular  class  of  goods  it  undertakes 
to  carry. 

Johnson  v.  Toledo,  S.  &  M.  R.  Co. 
183  Mich.  596,  103  Am.  St  Rep.  464, 
95  N.  W.  724;  St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Renfroe,  82  Ark.  143,  10  L.R.A. 
(N^S.)  317,  118  Am.  St  Rep.  58,  100 
S.  W.  891 ;  St  Louis,  I.  M.  &  S.  R.  Co. 
V.  MarshaU,  74  Ark.  597,  86  S.  W.  802; 
Baker  v.  Boston  &  M.  R.  Co.  74  N.  H. 
100,  124  Am.  St  Rep.  937,  65  Atl.  386, 
12  Ann.  Cas.  1072;  New  York,  P.  &  N. 
R.  Co.  V.  Cromwell,  98  Va.  227,  49 
L.R.A.  462,  81  Am.  St  Rep.  722,  35 
S.  E.  444,  7  Am.  Neg.  Rep.  508 ;  Mathis 
V.  Southern  R.  Co.  65  S.  C.  271,  61 
L.R.A.  824,  43  S.  E.  684;  Di  Giorgio 


Importing  &  S.  S.  Co.  v.  Pennsylvania 
R.  Co.  104  Md.  693,  8  L.R.A.(N.S.) 
108,  65  Atl.  428 ;  Forrester  v.  Southern 
R.  Co.  147  N.  C.  553,  18  L.R.A.(N.S.) 
5Q8,  61  S.  E.  524,  15  Ann.  Cas.  143; 
Hannibal  &  St  J.  R.  Co.  v.  Swift  12 
Wall.  262,  20  L.  ed.  423 ;  Pennsylvania 
R.  Co.  v.  United  States,  227  Fed.  911 ; 
United  States  v.  Pennsylvania  R.  Co. 
242  U.  S.  208,  61  L.  ed.  251,  37  Sup. 
Ct  Rep.  95;  Chicago,  R.  I.  &  P.  R.  Co. 
v.  Lawton  Ref.  Co.  165  C.  C.  A.  299, 
253  Fed.  705;  State  ex  rel.  Kohler  v. 
Cincinnati,  W.  &  B.  R.  Co.  47  Ohio  St 
130,  7  L.R.A.  319,  23  N.  E.  931;  Chi- 
cage,  R.  I.  &  P.  R.  Co.  v.  State,  23 
Okla.  94,  99  Pac.  901. 

Owen,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  refining  company,  a  corporar 
tion  doing  business  at  Lawton,  Ok- 
lahoma, buying,  selling,  and  ship- 
ping crude  and  refined  oils^  com- 
plained that  the  railroad  company 
heretofore  had  furnished  four  tank 
cars  for  the  use  of  the  refining  com- 
pany in  transporting  its  merchan- 
dise, both  crude  and  refined  oils,  but 
had  given  notice  that  such  cars 
would  be  withdrawn  from  its  use, 
and  the  volume  of  business  would 
require  the  use,  not  only  of  these 
four  cars,  but  additional  tank  cars, 
and  prayed  the  railroad  company  be 
restrained  and  enjoined  from  tak- 
ing the  four  cars  out  of  its  use,  and 
be  required  to  furnish  additional 
tank  cars.  The  Corporation  Com- 
mission made  an  order  requiring 
the  railroad  company  to  furnish  the 
refining  company  the  tank  cars  as 
requested. 

The  railroad  company  contends 
the  Corporation  Commission  was 
without  juriddiction  or  authority  to 
make  the  order,  or  to  make  any 
order  respecting  the  subject-matter 
of  the  complaint.  The  question 
necessary  for  determination  is 
whether  it  was  the  duty  of  the  rail- 
road company,  under  §  18,  art.  9, 
of  the  Constitution,  to  furnish  tank 
cars  to  be  used  by  the  refining  com- 
pany in  the  transportation  of  its 
products  over  the  railroad  com- 
pany's tracks. 

The  general  rule  is  well  settled 
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that  it  is  the  duty  of  every  common 

c*rrier-auty  CEmer  to  receive 
to  receive  and  foF  Carriage  and  to 
earrjr.  carry  the  goods  of 

any  person  tendered  to  it  for  trans- 
portation, provided  the  goods  are 
such  that  it  holds  itself  out  as  will- 
ing to  carry.  10  C.  J.  65 ;  Covington 
Stock  Yards  Co.  v.  Keith,  139  U.  S. 
128,  85  L.  ed.  73,  11  Sup.  Ct.  Rep. 
461 ;  Elliott,  Railroads,  §  1465.  Sub- 
ject to  some  exceptions,  it  is  also 
the  duty  of  the  common  carrier  to 
furnish  cars  suitable  in  every  re- 
spect for  the  safe  transportation  of 
the  various  kinds  of  property  which 
are  usually  carried  by  it.  Special 
cars  must  be  furnished  in  some  in- 
stances for  transportation  of  per- 
ishable products,  refrigerator  cars 
for  vegetables  and  meats,  and  other 
cars  particularly  adapted  for  the 
goods  transported,  as  stock  cars  for 
cattle,  and  any  failure  to  observe  its 
duty  in  this  regard  will  render  the 
carrier  liable  for  loss  ur  injury 
caused  by  such  failure.  10  C.  J. 
85 ;  Hutchinson,  Carr.  §  505 ;  Atlan- 
tic Coast  Line  R.  Co.  v.  Geraty,  20 
L.R.A.(N.S.)  310,  91  C.  C.  A,  602, 
166  Fed.  10.  This  general  rule, 
however,  is  not  without  exception 
and  qualification.  Elliott,  Rail- 
roads, §  1474;  United  States  v. 
Pennsylvania  R.  Co.  242  U.  S.  209, 
61  L.  ed.  252,  37  Sup.  Ct.  Rep.  95  ; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Lawton 
Eef.  Co.  165  C.  C.  A.  299,  253  Fed. 
705.  In  the  case  of  United  States 
V.  Pennsylvania  R.  Co.  supra,  tank 
cars  were  held  to  be  an  exception 
to  the  general  rule.  It  was  also  held 
the  Interstate  Commerce  Commis- 
sion was  without  authority  or  power 
to  require  the  common  carrier  to 
furnish  such  cars,  and  that  case  was 
followed  by  the  circuit  court  of  ap- 
peals in  the  case  of  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Lawton  Ref .  Co.  su- 
pra, where  it  was  said:  "Where 
articles  of  an  extraordinary  charac- 
ter are  offered,  a 
7:?J^i^AZ  '■'"*■■'  carrier  is  not  bound 

canlc  ear.  .  <     n 

to  accept  them,  or 
to  provide  facilities  of  a  different 
kind  from  those  usually  furnished 
for  transportation ;  hence  a  railroad 


company  was  not  required  to  fur- 
nish tank  cars  to  carry  the  oils  of 
a  refinery." 

In  Re  Private  Cars,  50  Inters. 
Com.  Rep.  652,  the  Interstate  Com- 
merce Commission  found  there  are 
fifty-nine  varieties  of  liquids  regu- 
larly transported  in  tank  cars,  and 
that  cars  used  for  transportation  of 
one  kind  of  liquid  ordinarily  cannot 
be  used  for  transportation  of  an- 
other of  the  varieties,  many  of  these 
liquids  requiring  especially  con* 
structed  cars,  vdth  special  fittings. 
In  that  case,  among  other  things,  it 
was  said:  ^'It  is  more  economical 
and  more  efficient  for  the  refiner  to 
furnish  a  tank  car,  either  owning  it 
or  leasing  it  from  some  concern, 
than  for  the  railroad  company  to 
own  it.  A  refiner  producing  two 
kinds  of  oil,  gasolene  and  residuum, 
requires  two  kinds  of  cars.  An- 
other refiner,  producing  all  grades 
of  oil,  from  the  lighter  oils  down 
to  coke,  will  require  several  kinds 
of  cars." 

Counsel  rely  upon  the  case  of  At- 
lantic Coast  Line  R.  Co.  v.  Geraty, 
supra,  where  the  railroad  company 
was  held  liable  in  damages  for  a 
failure  to  furnish  refrigerator  cars 
for  transportation  of  vegetables; 
but  the  facts  of  that  case  easily  dis- 
tinguish it  from  the  instant  case. 
There  the  railroad  company  had  in- 
duced plaintiff,  and  other  vegetable 
growers  in  that  region,  to  plant  cer- 
tain crops,  expecting  that  if  they 
raised  vegetables  refrigerator  cars 
necessary  for  such  vegetables  would 
be  obtained,  and  under  these  facts 
it  was  held  the  plaintiff  was  entitled 
to  recover  damages  sustained  by  the 
carrier's  refusal  to  furnish  refrig- 
erator cars  on  reasonable  demand 
for  transportation  of  plaintifTs 
cabbages.  It  was  said:  "Where 
plaintiff,  owning  a  farm  in  a  truck 
region,  was  induced  to  plant  a  large 
quantity  of  cabbages  by  assurance 
of  defendant  railroad  company  that 
refrigerator  cars  would  be  fur- 
nished to  transport  the  cabbage  to 
market,  which  it  refused  to  do  on 
reasonable  demand,  plaintiff  was 
entitled  to  recover  for  unharvested 
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cabbage  which  spoiled  because  of 
defendant's  refusal  to  furnish  re- 
frigerator cars/' 

In  the  instant  case,  the  action  is 
not  for  damages,  but  one  to  compel 
the  common  carrier  to  furnish  tank 
cars  under  an  alleged  duty  resting 
upon  the  conmion  carrier,  and  not 
by  virtue  of  any  contract.  Counsel 
also  rely  upon  the  case  of  State  ex 
rd.  Kohler  v.  Cincinnati,  W.  &  B. 
R.  Co.  47  Ohio  St.  130, 7  L.R.A.  319, 


28  N.  E.  928,  but  the  question  in- 
volved there  was  a  discrimination 
in  the  rates  charged.  No  such  ques- 
tion is  presented  in  this  case.  The 
Corporation  Commission  was  with- 
out authority  to  make  the  order. 

The  case  is  therefore  reversed, 
with  directions  to  dismiss  the  com- 
plaint. 

Harrison  and  Bailey,  JJ.,  did  not 
participate. 

The  other  Justices  concur. 


ANNOTATION. 
Duty  of  carrier  to  famiih  tank  cart. 


.The  cases  passing  directly  on  the 
question  have  held  that  a  railroad 
company  owes  no  duty  to  the  shipper 
to  furnish  tank  cars.  St*  Louis  &  S. 
F.  R.  Co.  V.  State  (reported  herewith) 
ante,  140;  Chicago,  R.  L  &  P.  R.  Co. 
V.  Lawton  Ref.  Co.  (1918)  165  C.  C.  A. 
299,  253  Fed.  705. 

It  has  been  held  also  that  under  the 
Interstate  Commerce  Act  the  Inter- 
state Commerce  Commission  has  no 
power  to  require  railroad  companies 
to  furnish  tank  cars  to  shippers,  the 
duty  to  furnish  such  cars,  if  it  exists, 
being  enforceable  in  the  courts,  and 
not  by  the  Commission.  United  States 
V.  Pennsylvania  R.  Co.  (1916)  242  U. 
S.  208,  61  L.  ed.  251,  37  Sup.  Ct.  Rep. 
95;  Scofield  v.  Lake  Shore  &  M.  S.  R. 
Ck).  (1888)  2  I.  C.  C.  Rep.  (Fed.)  90, 
2  Inters.  Com.  Rep.  67. 

It^  was  held,  however,  in  Empire 
Ref.  Co.  V.  Pere  Marquette  R.  Co. 
(1910)  10  Can.  Ry.  Cas.  158,  that, 
where  a  railway  company  agreed  with 
a  refining  company  before  the  latter 
built  its  refinery  that  the  railroad  com* 
pany  would  furnish  all  the  tank  cars 
that  might  be  needed^  the  railway 
company  could  be  compelled  to  carry 
out  its  agreement  by  an  order  of  the 
Board  of  Railroad  Commissioners,  un- 
der a  statute  providing  that  on  com- 
plaint by  a  corporation  that  a  railway 
company  has  violated  an  agreement 
between  the  complainant  and  the  com- 
pany for  providing  any  equipment  in 
connection  with  the  railway,  the  Board 
shall  hear  all  matters  and  make  such 
orders  as  to  it  may  seem  reasonable. 


The  position  that  carriers  should 
not  be  obliged  to  furnish  tank  cars 
derives  much  support  from  the  report 
of  the  Commission  in  Re  Private  Cars 
(1918)  50  Inters.  Com.  Rep.  (Fed.) 
652,  where,  in  connection  with  find- 
ings and  conclusions  as  to  rates  and 
practices  of  carriers  with  respect  to 
private  cars,  it  was  said :  "There  are 
at  least  thirty-one  diffwent  liquids 
regularly  transported  in  tank  cars,  not 
including  the  different  kinds  and 
grades  of  acids  and  oils.  There  are 
seven  acids  and  twenty-one  grades  and 
kinds  of  petroleum  oils,  making  an 
aggregate  of  fifty-nine  varieties  of 
liquids.  Cars  used  to  transport  the 
different  liquids  cannot  be  inter- 
changed readily,  that  is  to  say,  a  tank 
car  loaded  with  fuel  oil  with  an 
asphalt  base  cannot  be  reloaded  with 
refined  oils,  such  as  gasolene  or  kero- 
sene, nor  with  edible  oils,  such  as  cot- 
tonseed or  cocoanut,  without  thorf  ugh 
cleaning,  at  an  expense  of  from  |5  to 
$35  per  car.  A  car  in  which  has  been 
transported  any  of  the  petroleum  oils 
cannot  be  used  for  molasses  or  other  ' 
edible  liquids,  without  thorough  clean- 
ing to  remove  every  vestige  of  oil  and 
odor.  Some  acids  require  peculiarly 
constructed  cars.  A  car  for  tannic 
acid  must  be  coated  on  the  inside  with 
acid-resisting  material,  and  all  fittings 
must  be  of  brass.  Muriatic  acid  re- 
quires a  wooden  lined  tank.  Wine 
cars  are  mounted  with  a  steel  tank, 
lined  on  the  inside  with  special  en- 
amel, surrounded  on  the  outside  with 
a  wooden  tank,  with  insulating  ma- 
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terial  between  it  and  the  steel,  to  pre- 
serve the  contents  from  deterioration 
during  transportation;  and  casing- 
head  gasolene  cars  are  insulated  so 
as  to  preserve  a  uniform  temperature, 
and  are  fitted  with  special  dome-head 
arrangements  and  safety  appliances. 
A  tank  car  for  transportation  of  as- 
phalt and  other  heavy  oils  requires 
heater  coils  in  order  to  liquefy  the 
contents  for  unloading.  Some  tank 
cars  are  constructed  with  compart- 
ments so  that  two  or  more  grades  of 
oil  may  be  transported  at  a  time.  Spe- 
cial loading  and  unloading  facilities 
are  necessary  for  oil  shipments.  It 
is  necessary  to  force  some  oils  out  of 
the  cars  by  steam  pressure,  others  by 
the  use  of  pumps,  and  from  still  oth- 
ers the  liquid  flows  out  by  gravity. 
...  Practically  all  carriers  have 
refused  to  furnish  tank  cars  for  trans- 
portation of  oil  and  other  liquids. 
.  .  .  Refiners  of  petroleum  oils,  with 
substantial  unanimity,  state  that  as 
a  practical  matter  carriers  could  not 
furnish  tank  cars  in  a  manner  to  in- 
sure their  efficient  use.  .  .  .  The 
carriers  of  the  country  could  not  as 
effectively  handle  the  entire  refrigera- 
tor and  tank-car  equipment  as  is  now 
done  by  the  intervention  of  private 
owners.  .  .  .  The  oil  refiner  pro- 
duces certain  kinds  of  oil  and  desires 
to  reach  certain  customers.  No  car- 
rier could  inform  itself  as  to  his  needs, 
and  insure  that  he  would  have  the 
kind  and  number  of  cars  to  enable 
him  to  conduct  his  business  economi- 
cally and  efficiently.  .  .  .  These  tank- 
car  owners  prefer  to  furnish  their 
own  cars,  and  they  assert  it  would  be 
iTtipracticable  for  carriers  to  do  so. 
Preserving  a  car  for  the  character  of 
oil  handled  on  its  previous  trip  en- 
ables the  refiner  of  oil  to  eliminate 
delays  in  cleaning  and  transferring 
cars  around  from  one  railroad  to  an- 
other,— delays  that  would  be  expen- 
sive to  the  carrier,  and  which  it  could 
not  in  actual  practice  prevent.  It  is 
more  economical  and  more  efiicient  for 
the  refiner  to  furnish  a  tank  car, 
either  owning  it  or  leasing  it  from 
some  concern,  than  for  the  railroad 
company  to  own  it  A  refiner  produc- 
ing two  kinds  of  oil,   gasolene  and 


residuum,  requires  two  kinds  of  carft. 
Another  refiner  producing  all  grades 
of  oil,  from  the  lighter  oils  down  to 
coke,  will  require  several  kinds  of 
cars.  The  cost  of  cleaning  a  car 
which  has  been  used  for  fuel  oil,  in 
order  to  make  it  fit  for  handling  gaso- 
lene, is  very  2:reat.  These  and  other 
reasons  which  are  given  in  detail  and 
might  be  here  repeated,  if  necessary, 
have  led  to  the  system  of  private  o¥m* 
ership  of  tank  cars  throughout  the 
country  generally.  .  .  •  Doubtless 
in  the  beginning  demands  were  made 
by  these  shippers  that  carriers  should 
supply  tank  and  meat  cars,  but  it  was 
quickly  demonstrated  that  business 
could  not  be  done  in  the  most  effective 
manner  were  carriers  to  own  or  con- 
trol cars  of  that  kind.  As  a  rule  car- 
riers have  never  furnished  these  ears, 
and  it  has  come  to  be  mutually  under- 
stood that  they  should  not  do  so." 

That  the  railroad  company  had  held 
itself  out  specifically  to  carry  oil  in 
tank  cars  was  contended  in  United 
States  V.  Pennsylvania  R.  Co.  (1M6) 
242  U.  S.  208,  61  L.  ed.  251,  87  Sup. 
Ct.  Rep.  95,  and  it  was  also  contended 
that  the  finding  of  the  Interstate  Com- 
merce Commission  to  this  eftect  was 
one  of  fact,  and  not  reviewable.  This 
contention,  however,  was  not  sus- 
tained, the  finding  being  held  to  be 
one  of  law,  reviewable  in  the  courts, 
where  it  appeared  that  it  was  based 
on  a  rule  in  the  official  classification 
providing  rates  for  articles  in  tank 
cars,  which  stated  that  the  carriers 
whose  tariffs  were  covered  by  such 
classification  assumed  ho  oligation  to 
furnish  tank  cars. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Law- 
ton  Ref.  Co.  (1918)  165  C.  C.  A.  299, 
258  Fed.  706,  it  was  held  that  a  rail- 
way company,  which  for  three  months 
prior  to  the  suit  had  supplied  a  re- 
finery with  tank  cars,  leased  by  the 
railway  company  from  private  owners,, 
but  which,  during  a  drought,  had 
found  it  necessary  to  divert  these  cars 
for  the  purpose  of  hauling  water  for 
use  of  its  engines  and  roundhouses, 
should  not  be  enjoined  from  failing 
to  furnish  the  cars  to  the  refining 
company.  The  decision  is  placed  on 
the  ground  that  tank  cars  were  a  spe- 
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cial  kind  of  equipment  which  the  car-' 
rier  had  not  held  itself  out  to  furnish, 
and  that  because  of  the  extraordinary 
character  of  the  service  it  was  not 
obliged  to  furnish  them ;  also,  that  the 
duty  of  the  railway  company  to  the 
public  to  keep  its  trains  in  operation 
was  superior  to  the  demand  of  the  re- 
fining company  for  the  cars* 

Assuming  that  the  general  rule  is 
that  a  carrier  must  furnish  proper  and 
suitable  cars  for  ever^'  kind  of  goods 
which  it  holds  itself  out  as  ready  to 
transport,  the  question  whether  a  car- 
rier owes  a  duty  to  the  shipper  to 
furnish  tank  cars  would  seem  to  de- 
pend, in  the  absence  of  contract,  on 
custom  and  the  question  whether  the 
carrier  had  held  itself  out  as  ready 
to  transport  goods  in  tank  cars.  That 
carriers  do  not  genSrally  own  tank 
cars  in  sufficient  numbers  to  supply 
anything  like  the  demand  appears 
from  Re  Private  Cars  (1918)  50 
Inters.  Com.  Rep.  (Fed.)  652,  where, 
in  a  tabulated  statement,  based  on 
reports  from  a  large  number  of  rail- 
roads, the  number  of  carrier-owned 
tank  cars  for  1917  is  given  at  over 
9,000,  as  compared  with  over  44,000 
privately  owned  tank  cars.  The  re- 
verse proportion  obtains  as  regards 
refrigerator  cars,  it  being  shown  in 
the  same  tabulation  that,  as  regards 
refrigerator   cars,  the  proportion   is 


over  60,000  carrier-owned  cars  to  over 
86,000  privately  owned.  These  facts 
are  of  importance  in  view  of  the  state- 
meitt  in  United  States  v.  Pennsylvania 
R.  Co.  (1916)  242  U.  S.  208,  61  L.  ed. 
251,  37  Sup.  Ct.  Rep.  95,  that,  in  the 
view  of  the  Interstate  Commerce  Com- 
mission, as  expressed  in  Scofield  v. 
Lake  Shore  &  M.  S.  R.  Co.  (1888)  2 1.  C. 
C.  Rep.  (Fed.)  90,  2  Inters.  Com.  Rep. 
67,  and  Re  Transportation  &  Refrig- 
eration of  Fruit  (1904)  10  Inters.  Com. 
Rep.  (Fed.)  360,  carriers  should  pro- 
vide equipment  for  the  transportation 
of  commodities,  and  that  this  duty 
may  expand  with  time  and  conditions, 
the  special  car  becoming  the  common 
car,  and  the  shipper's  right  to  demand 
it  receiving  the  sanction  of  law ;  that, 
while  at  one  time  the  carriers  might 
have  declined  to  provide  special  equip-^ 
ment  in  the  way  of  refrigerator  cars 
for  the  transportation  of  fruit,  the 
trade  had  so  grown  that  the  carriera 
now  might  as  well  decline  to  furnish 
stock  cars  for  the  transportation  of 
live  stock.  It  will  be  noted  also  that 
in  Re  Private  Cars  (Fed.)  supra,  it  is 
stated  that  carriers  throughout  the 
country  generally  have  provisions  in 
their  tariffs,  which  name  rates  on 
petroleum  oil  and  other  liquids  in  tank 
cars,  that  they  are  not  under  obliga- 
tion to  furnish  such  cars.     R.  E.  H» 


JAMES  W.  BOOTHE,  Respt., 

V. 

H.  F.  BASSETT  and  Wife,  Appts. 

Washington  Supreme  Court   (Dept.  No,  1)  -^October  0,  1914, 

(82  Wash.  95,  143  Pac.  449.) 

Specific  performance  —  contract  for  interest  in  real  estate  —  attempt  to 
defraud  creditors  —  parties  not  in  pari  delicto. 

1.  Specific  performance  will  not  be  granted  to  one  who,  in  uniting  with 
another  for  the  purchase  of  real  estate  on  joint  account,  has  the  title 
placed  in  the  name  of  the  latter  to  place  it  out  of  the  reach  of  his  own 
creditors*  upon  the  understanding  that  the  parties  were  to  share  equally 
in  the  profits  of  the  transaction. 

ISee  note  on  this  question  beginning  on  page  150.] 

7  A.L.R.— 10. 
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Appeal  —  statement  of  facts  —  suffi- 
ciency* 

2.  A  statement  of  facts  on  appeal 
will  not  be  stricken  for  failure  to  con- 
tain all  the  evidence,  if  the  trial  court 
certifies  that  all  evidence  is  contained, 
and  respondent  proposes  no  amend- 
ment to  the  statement. 

[See  2  R.  C.  L.  158.] 

Pleading  —  failure  to  plead  defense 
—  right  to  consider. 

3.  Failure  to  plead  intent  to  defraud 
creditors  as  a  defense  to  an  action  to 


compel  specific  performance  of  a  con- 
tract to  convey  an  interest  in  real  es- 
tate, title  to  which  was  placed  in  the 
name  of  defendant  in  a  joint  under- 
taking for  its  purchase  under  agree- 
ment to  share  profits,  for  the  purpose 
of  placing  It  beyond  the  reach  of  plain- 
tiff's creditors,  will  not  prevent  the 
consideration  of  such  defense  if  the 
fact  is  brought  out  by  plaintiff  in  his 
evidence  in  chief. 
[See  25  R.  C.  L.  834.] 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Adanis 
County  (Holcomb,  J.)  in  plaintiff's  favor  in  an  action  brought  to  compel 
specific  performance  of  an  oral  contract  for  the  conveyance  of  an  interest 
in  certain  real  estate,  and  for  a  money  judgment.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Zent,  Powell,  &  Redfield,  for     Laumeister,  16  Qal.  App.  59,  116  Pac. 


appellants : 

An  express  trust  cannot  be  proved 
by  parol. 

Arnold  v.  Hall,  72  Wash.  50,  44 
L.R.A.(N.S.)  349,  129  Pac.  914. 

If  plaintiff  is  to  escape  the  express 
trust  rule,  it  must  be  by  virtue  of  the 
partnership  doctrine. 

Bates  V.  Babcock,  95  Cal.  479,  16 
L.R.A.  745,  29  Am.  St.  Rep.  133,  80 
Pac.  605;  Scheuer  v.  Cochem,  126  Wis. 
209,  4  L.R.A.(N.S.)  427,  105  N.  W. 
573;  Morgart  v.  Smouse,  103  Md.  463, 
115  Am.  St.  Rep.  367,  63  Atl.  1070,  7 
Ann.  Gas.  1142;  Goldstein  v.  Nathan, 
158  111.  641,  42  N.  E.  72;  Miller  v.  Fer- 
guson, 107  Va.  249,  122  Am.  St.  Rep. 
840,  57  S.  E.  649,  13  Ann.  Gas.  140; 
Mancusco  v.  Rosso,  81  Neb.  786,  116 
N.  W.  679 ;  Case  v.  Seger,  4  Wash.  492, 
30  Pac.  646;  Raymond  v.  Johnson,  17 
Wash.  232,  61  Am.  St.  Rep.  908,  49  Pac. 
492,  19  Mor.  Min.  Rep.  56;  Mack  v. 
Mack,  39  Wash.  196,  81  Pac.  707; 
Brewer  v.  Gropp,  10  Wash.  136,  38  Pac. 
866. 

Land  conveyed  in  fraud  of  creditors 
cannot  be  recovered  by  the  grantor. 

2  Moore,  Fraud.  Gonv.  chap.  14,  p. 
629;  14  Am.  &  Eng.  Enc.  Law,  2d  ed. 
272;  20  Gyc.  615;  Bouton  v.  Beers,  78 
Gonn.  414,  62  Atl.  619,  3  Ann.  Gas.  942; 
Kirkpatrick  v.  Glark,  132  111.  342,  8 
L.R.A.  511,  22  Am.  St.  Rep.  531,  24  N. 
E.  71 ;  Parrott  v.  Baker,  82  Ga.  364,  9  S. 
E.  1068;  Coleman  v.  Coleman,  147  Ky. 
383,  39  L.R.A.(N.S.)  193,  144  S.  W.  1; 
Geroso  v.  DeMaio,  75  N.  J.  Eq.  410,  72 
Atl.  482;  Creamer  v.  Bivert,  214  Mo. 
473,  113  S.  W.  1118 ;  Tune  v.  Beeland, 
131  Ga.  528,  62  S.  E.  976;  Allstead  v. 


296;  Kitts  v.  Wilson,  130  Ind.  492,  29 
N.  E.  401 ;  Hill  v.  Scott,  12  Ky.  L.  Rep. 
877,  16  S.  W.  667;  Ybarra  v.  Loren- 
zana,  53  Gal.  197 ;  Chantler  v.  Hubbell, 
34  Wash.  211,  75  Pac.  802;  Rozell  v. 
Vansyckle,  11  Wash.  79,  39  Pac.  270; 
1  Moore,  Fraud.  Gonv.  pp.  5,  6. 

Messrs.  George  H.  Armitage  and  W. 
C.  Donovan,  for  respondent: 

A  parol  agreement  is  neither  illegal 
nor  void.  It  is  a  weapon  of  defense 
which  a  party  may  or  may  not  use  for 
his  protection. 

W.  E.  Moses  Land  Scrip  &  Realty  Go. 
V.  Stack-Gibbs  Lumber  Go.  56  Wash. 
529, 106  Pac.  207;  9  Enc.  PI.  &  Pr.  704- 
707. 

Real  estate  belonging  to  a  partner- 
ship, whether  the  legal  title  be  in  one 
or  more  of  the  partners,  is  impressed 
with  a  trust  for  the  benefit  of  the 
partnership,  which  follows  until  it 
passes  into  the  hands  of  a  bona  fide 
purchaser. 

Irvine  v.  Campbell,  121  Minn.  192, 
141  N.  W.  108,  Ann.  Gas.  1914G,  689; 
Kauffman  v.  Baillie,  46  Wash.  248,  89 
Pac.  548;  Bond  v.  Taylor,  68  W.  Va. 
317,  69  S.  E.  1000;  Floyd  v.  Duffy,  68 
W.  Va.  339,  33  L.R.A.(N.S.)  883,  69 
S.  E.  993;  Botsford  v.  Van  Riper,  83 
Nev.  156,  110  Pac.  705;  Freschsel  v. 
Bellesheim,  14  N.  Y.  S.  R.  610;  Jones 
V.  Davis,  48  N.  J.  Eq.  493,  21  Atl.  1035. 

In  a  joint  adventure  the  parties  are 
entitled  to  recover  their  shares  of  the 
property  acquired  in  kind. 

Botsford  V.  Van  Riper,  33  Nev.  156, 
110  Pac.  705;  Leamey  v.  Fisher,  —  N. 
J.  Eq.  — ,  52  Atl.  708. 

To  make  the  fraud  of  the  plaintiff  a 
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defense  available  to  defeat  his  action, 
it  must  be  pleaded. 

Anderson  v.  Rockwood,  62  Minn.  1, 
63  N.  W.  1023;  Hughes  v.  Pritchard, 
122  N.  C.  59,  29  S.  E.  93 ;  Houston  &  T. 
C.  R.  Co.  V.  Reason,  61  Tex.  613 ;  Stock- 
well  V.  Stockwell,  72  N.  H.  69,  54  Atl. 
701;  Link  v.  Link,  90  N.  C.  235;  Gib- 
son V.  Jenkins,  97  Mo.  App.  27,  70  S.  W. 
1076. 

Plaintiff  was  entitled  to  maintain 
the  action. 

Harvey  v.  Vamey,  98  Mass.  118; 
Brooks  V.  Martin,  2  Wall.  70,  17  L.  ed. 
732. 

Main^  J.,  delivered  the  opinion  of 
the  court: 

The  purpose  of  this  action  was 
to  compel  the  specific  performance 
of  an  oral  contract  for  the  convey- 
ance of  an  interest  in  real  estate, 
and  in  addition  thereto  a  money 
judgment.  The  cause  was  tried  to 
the  court  sitting  without  a  jury. 
Judgment  was  rendered  directing 
specific  performance.  The  defend- 
ants appeal. 

The  facts  are  as  follows :  On  the 
1st  day  of  October,  1912,  and  for 
some  time  prior  thereto,  James  W. 
Boothe  and  H.  F.  Bassett  were  en- 
gaged in  fhe  real  estate  business  at 
Spokane,  Washington.  Each  was 
operating  independently  of  the 
other.  Ohi  the  date  mentioned,  Bas- 
sett had  a  client  who  owned  an  equi- 
ty in  a  house  and  lot  in  the  cily  of 
Spokane,  which  could  be  purchased 
for  $750.  Boothe  had  a  client  who 
owned  certain  farm  land  located  in 
Adams  county,  which  he  was  willing 
to  exchange  for  city  property. 
Boothe  and  Bassett  entered  into  an 
oral  agreement,  whereby  Boothe 
was  to  furnish  $750  for  the  purpose 
of  acquiring  the  equity  in  the  city 
property,  and,  after  this  was  pur- 
chased, an  exchange  was  to  be  made 
for  the  Adams  county  land.  Boothe 
borrowed  the  money,  the  equity  was 
purchased,  and  the  exchange  of  the 
properties  made ;  the  owners  of  the 
respective  properties  exchanging 
titles.  After  these  conveyances  had 
been  made,  the  title  to  the  farm  land 
was,  by  the  previous  owner  of  the 
city  property,  in  turn  convesred  to 
Bassett.      Thereupon    Boothe    and 
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Bassett  arranged  for  a  loan  in  the 
sum  of  $1,300,  and  gave  a  mortgage 
upon  the  farm  land  signed  by  Bas- 
sett and  his  wife.  The  money  real- 
ized from  this  loan  was  used  to 
repay  Boothe  the  $750  which  he  had 
previously  borrowed  to  pay  for  the 
equity  in  the  city  property,  and  the 
'  expenses  incident  to  that  loan.  The 
balance  of  the  money  was  to  be  used 
for  the  purpose  of  putting  the  land 
under  cultivation.  The  date  of  the 
loan  upon  the  farm  land  was  Octo- 
ber 14,  1912.  Some  time  after  the 
transactions  took  place,  as  above  in- 
dicated, Boothe  demanded  that  Bas- 
sett convey  to  him  an  undivided  one- 
half  interest  in  the  farm  land,  and 
also  pay  over  one  half  of  the  money 
realized  from  the  mortgage  which 
had  not  been  expended.  Under  the 
agreement  entered  into,  the  parties 
were  to  share  equally  in  the  profits 
of  the  transaction.  The  present 
action  was  instituted  on  or  about 
the  5th  day  of  March,  1913.  After 
the  issues  were  formed,  the  cause  in 
due  time  came  on  for  trial.  The 
.  plaintiff  was  the  only  witness  who 
testified  upon  the  trial.  The  plain- 
tiff on  direct  examination  testified 
that  "this  property  came  to  be  in 
Mr.  Bassett's  name,  because  I  had 
signed  as  surety  on  a  bond  on  an 
appeal  to  the  supreme  court.  The 
judgment  was  affirmed,  and  that 
made  it  so  I  was  bound  to  pay  the 
judgment.  They  were  bothering  me 
about  that,  and  I  was  afraid  if  the 
title  stood  in  my  name  that  it  would 
make  trouble." 

On  cross-examination  he  further 
testified:  "The  reason  I  had  this 
title  put  in  Mr.  Bassett's  name  was 
because  I  knew  if  it  showed  in  my 
name  this  creditor  might  learn  of 
it  and  try  to  take  it  on  that  judg- 
ment; because  of  that  and  because 
it  was  more  convenient.  It  would 
not  be  necessary  for  so  many  of  us 
to  sign  papers.  All  of  us  were  liv- 
ing at  Spokane.  It  was  less  trouble 
to  have  it  in  his  name  alone.  I  did 
not  have  any  property  in  my  name 
at  that  time." 

The  bond  upon  which  the  judg- 
ment referred  to  was  rendered  was 
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a  supersedes  bond,  the  amount  of 
which  is  not  stated.  At  the  conclu- 
sion of  the  plaintiff's  evidence,  the 
defendants  moved  that  the  action  be 
dismissed.  This  motion  was  denied. 
Thereupon  the  defendants  elected  to 
stand  upon  the  record  as  then  made, 
and  offered  no  testimony.  Judgment 
was  entered  as  above  indicated. 
The  defendants  have  appealed. 

The  respondent  opens  his  brief  in 
this  court  with  a  motion  to  strike 
the  statement  of  facts  and  affirm  the 
judgment.  This  motion  appears  to 
be  based  upon  the  contention  that 
the  statement  of  facts  does  not  con- 
tain* all  the  evidence.  In  the  cer- 
tificate of  the  trial  judge  to  the 
statement  of  facts,  it  is  said  ''that 
the  above  and  foregoing  statement 
of  facts  contains  all  the  material 
facts,  matters,  and  proceedings 
heretofore  occurring  in  said  cause 
and  not  already  a  part  of  the  record 
Uierein,  contains  all  the  evidence, 
oral  and  in  writing,  therein,  and 
that  the  above  and  foregoing  state- 
ment of  facts  was  duly  and  regular- 
ly filed  with  the  clerk  of  the  said 
court,  and  thereafter  duly  and  regu- 
larly served  within  the  time  author- 
ized by  law,  and  that  no  amend- 
ments were  proposed  to  said  state- 
ment of  facts." 

It  thus  appears  that  the  trial 
judge  certified  that  the  statement 
of  facts  contained  not  only  all  the 
material  facts,  but  all  the  evidence, 
_  both    oral    and    in 

^uuement  of  Writing.  It  also  ap- 
I^Sincy.  pears  that  the  re- 

spondent  proposed 
no  amendment  to  the  statement  of 
facts.  We  think  the  motion  to 
strike  not  well  founded. 

Upon  the  merits  it  will  be  neces- 
sary to  notice  but  one  assignment 
of  error.  From  the  facts  stated,  it 
appears  that  the  primary  reason  for 
placing  the  entire  title  in  the  name 
of  Bassett  was  to  put  the  property 
beyond  the  reach  of  Boothe's  judg- 
ment creditor.  Where  a  convey- 
ance of  property  is  made  to  hinder, 
delay,  or  defraud  creditors,  as  be- 
tween parties,  it  is  good,  and  a  court 
of  equity  will  not  interfere,  at  the 


instance  of  a  fraudulent  grantor,  to 
aid  him  in  a  recovery  of  the  prop- 
erty. Such  a  conveyance  is  iUegal 
as  to  creditors  only.  This  rule  is 
founded  upon  public  policy.  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  274;  2a 
Cyc.  615;  2  Moore,  Fraud.  Conv» 
630;  Kitts  v.  Wilson,  130  Ind.  492, 
29  N.  E.  401 ;  Chantler  v.  HubbelU 
34  Wash.  211,  76  Pac  802.  In  the 
case  last  cited  it  was  said:  '^hile 
there  are  certain  admitted  excep- 
tions to  the  general  rule  that  courts 
will  refuse  to  aid  either  party  to  a 
fraudulent  transaction,  this  case 
does  not  fall  within  them.  The 
courts  refuse  to  aid  in  fraudulent 
transactions,  because  of  public  pol* 
icy,  and  the  rule  operates,  of  course,. 
only  in  cases  where  the  refusal  of 
the  courts  to  aid  either  party  frus- 
trates the  object  of  the  transaction, 
and  takes  away  the  temptation  to 
enter  into  them — ^that  is  to  say,, 
when  it  tends  to  promote  good  mor- 
als not  to  aid  either  party,  aid  i& 
refused  by  the  courts;  but  when- 
ever public  policy  is  considered  ad- 
vanced by  giving  relief  to  either 
party,  then  such  relief  will  be  given. 
Cases,  however,  where  public  policy 
will  be  best  subserved  by  aiding  or 
enforcing  a  fraudulent  transaction 
are  very  rare,  and  instances  where 
the  rule  has  been  put  in  force  are 
not  many ;  but  a  frequently  cited  in-  • 
stance  is  found  in  the  case  of  Monte- 
fiori  V.  Montefiori,  1  W.  Bl.  363,  96 
Eng.  Reprint,  203,  where  one 
brother  gave  to  another  a  note  in 
order  to  enable  the  latter  to  make 
a  wealthy  marriage.  This  note  was 
enforced  because  such  contracts 
would  best  be  discouraged  by  en- 
forcing them.  But  it  is  evident 
that  the  case  at  bar  does  not  fidl 
within  any  such  rule.  If  the  mort- 
gage is  to  be  held  free  of  fraud, 
then  there  is  no  question  of  public 
policy  involved.  If,  on  the  other 
hand,  it  was  intended  to  defraud  the 
appellant's  creditors,  the  appellant 
cannot,  by  any  proceeding  in  the 
courte,  compel  the  respondent  to 
share  with  him,  or  turn  over  to  him, 
the  profit  the  respondent  may  have- 
made  by  relison  of  the  fraud.    Such. 
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a  rule  would  encourage,  not  discour- 
age, fraudulent  transactions/' 

The  rule  applies  not  only  when 
there  has  been  a  conveyance  from 
the  previous  holder  of  title  for  the 
i)urpo8e  of  defrauding  his  creditors, 
but  also  where  title  to  property,  at 
the  time  it  is  acquired,  is  placed  in 
the  name  of  a  liiird  party  for  the 
l>urpo6e  of  interfering  with  the 
rights  of  creditors.  Coleman  v.  Cole- 
man, 147  Ky.  888,  89  L.R.A.(N.g.) 
193,  144  S.  W.  1;  Kirkpatrick  v. 
Olark,  1S2  111.  342,  8  L.R.A.  511,  22 
Jim.  St.  Rep,  531,  24  N.  E.  71 ;  Hill 
V.  Scott,  12  Ky.  L.  Rep.  877,  15  S. 
17.  667.  In  the  Kirkpatrick  Case 
it  is  said :  **It  it  be  true,  as  the  evi- 
dence offered  would  tend  to  show, 
that  the  defendant  purchased  the 
lot  in  question  of  Ashelby  with  her 
own  money,  but,  for  the  purpose  of 
hindering  and  defrauding  her  credi- 
tors, entered  into  a  fraudulent  ar- 
rangement or  conspiracy  with  the 
plaintiff  to  have  said  lot  conveyed  to 
liim,  said  transaction  was  illegal, 
.and  within  the  condemnation  of  the 
4th  section  of  our  present  Statute 
of  Frauds.  The  transaction  being 
consummated  by  the  execution  of 
the  conveyance  to  the  plaintiff, 
leaving  the  defendant  in  the  posses- 
sion which  she  had  previously  ob- 
tained under  a  demise  from  Ashel- 
by, the  law  should  leave  them  both 
where  it  finds  them.  The  defendant 
<^learly  could  not  be  permitted  to  go 
into  a  court  of  equi^  to  compel  an 
execution  by  the  plaintiff  of  his 
trust,  and  it  would  seem  that,  upon 
the  same  principle,  the  plaintiff 
should  be  debarred  from  coming 
into  a  court  of  law  to  use  his  ill- 
-gotten title  for  the  purpose  of  recov- 
ering of  the  defendant  the  posses- 
sion." 

In  the  present  case,  however,  it  is 
claimed  that  the  rule  does  not  apply 
because  it  does  not  appear  that  the 
parties  were  in  pari  delicto.  So  far 
as  the  record  shows,  the  purpose  of 
Bassett,  in  receiving  title  in  his  own 
name,  was  not  to  aid  in  hindering, 
delaying,  or  defrauding  the  credi- 
tors of  Boothe.  If  Bassett  were  the 
actor   in   this  action,  it  doubtless 
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would  be  true  that,  the  parties  not 
being  in  pari  delicto,  the  rule  would 
not  be  operative  against  him,  but 
the  actor  in  the  present  action  is 
the  party  who  sought  to  defraud 
his  judgment  credi- 
tor by  keeping  his  fJ^SlfncJ^'' 
name  free  from  the  f®»tr»et  for 

Mv7m         **^^  xAv*A»  v**^    interest   in   real 
title.    In  such  a  case   e«tate-att©mpt 


the  party  guilty  of  SeaitS?:? 
the  attempted  fraud  KJJ*  deuJto?" 
18  withm  the  rule. 
In  AUstead  v.  Laumeister,  16  Cal. 
App.  59,  116  Pac.  296,  it  was  said : 
*'It  may  be  true  that,  although  Van 
Allstead  stood  in  pari  delicto  to  the 
fraud,  the  defendant  would  not  sus- 
tain that  relation  thereto  unless  she 
accepted  the  trust  with  notice  or 
knowledge  of  its  fraudulent  charac- 
ter or  that  its  purpose  was  to  de- 
fraud third  parties ;  still,  neverthe- 
less, the  transaction  between  plain- 
tiff and  his  son  was  so  tainted  with 
corruption  that  its  nature,  as  thus 
characterized,  could  not  be  changed, 
however  many  times  the  property 
might  be  transferred,  except  where 
conveyed  to  an  innocent  purchaser 
for  value  and  without  notice  or 
knowledge  of  the  fraud.  In  other 
words,  it  is  obviously  immaterial, 
so  far  as  the  plaintiff — ^the  actor  in 
this  suit — is  concerned,  whether  the 
defendant  stood  or  did  not  stand  in 
pari  delicto  to  the  fraudulent  crea* 
tion  of  the  trust  which  she  accepted 
from  Van  Allstead  and  promised  to 
execute.  The  question  whether  she 
stood  in  pari  delicto  to  the  fraudu- 
lent contract  or  as  a  particeps  crim- 
inis  in  the  fraud  giving  rise  to  it 
could  be  material  only  where  she 
was  also  seeking  affirmative  relief 
as  to  the  property,  in  which  case, 
should  she  be  found,  equally  with 
plaintiff,  to  be  a  party  to  the  fraud, 
a  court  of  equity  would  refuse  to  in- 
terfere in  behalf  of  either." 

The  respondent  cites  the  case  of 
Harvey  v.  Vamey,  98  Mass.  118,  as 
sustaining  his  right  to  maintain  the 
action,  notwithstanding  the  fact 
that  the  title  was  placed  in  the  name 
of  Bassett  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  a 
creditor  of  Boothe.    Without  detail- 
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ing  the  facts  in  that  case,  it  may  be 
said  that  to  have  applied  the  rule 
there  forbidding  recovery  would 
have  worked  a  great  hardship.  It 
is  doubtful  whether  that  case  can 
be  distinguished  in  principle  from 
the  present  case,  but,  if  it  cannot 
be  so  distinguished,  it  is  not  in  har- 
mony with  the  doctrine  of  this  court 
in  Chantler  v.  Hubbell,  supra.  To 
permit  the  contract  in  this  case  to 
be  enforced  notwithstanding  the 
fraud  would  encourage  fraudulent 
transactions.  This  being  true,  un- 
der the  rule  of  the  Chantler  Case 
the  question  should  be  resolved  in 
a  way  to  discourage  such  trans- 
actions. 

The  respondent,  however,  claims 
that,  since  the  fraudulent  nature  of 
the  transaction  was  not  pleaded  as 
an  affirmative  defense,  it  is  nolb 
available  to  the  appellant.  The  com- 
plaint pleaded  an  oral  contract. 
This  the  answer  denied,  but  did  not 
affirmatively  plead  that  the  title  was 
taken  in  Bassett's  name  for  the  pur- 
pose of  hindering,  delaying,  and  de- 
frauding a  creditor  of  Boothe'fi. 
The  record  shows  that  the  fraudu- 
lent nature  of  the  transaction  ap- 
peared in  the  answer  of  the  respond- 
ent upon  direct  examination  to  a 
question  propounded  to  him  by  his 


counsel.  It  is  twrOier  elaborated 
upon  cross-examination  without  ob- 
jection. The  matter,  having  been 
brought  out  on  direct  examination 
and  pursued  upon 
cross  -  examination  SS^iV^^ 

without       objection,  Pl©»d  defeMe— 

is  available  to  the  ^Mid^i^. 
appeUants  without 
their  having  pleaded  it  affirmative- 
ly. Geroso  v.  DeMaio,  75  N.  J.  Eq. 
410,  72  Atl.  432 ;  Harvey  v.  Vamey, 
supra.  Had  the  fraudulent  nature 
of  the  transaction  not  have  been 
brought  out  by  the  respondent  as  a 
part  of  his  case  in  chief,  and  the 
defendant  had  gone  into  the  matter 
on  cross-examination  over  objec- 
tion, or  had  sought  to  show  it  as  a 
part  of  his  defense  without  plead- 
ing it,  a  different  question  would 
be  presented. 

There  being  no  cross  appeal,  the 
correctness  of  the  court's  judgment 
in  declining  to  award  a  money  judg- 
ment is  not  open  to  review. 

,  The  judgment  will  be  reversed, 
and  the  cause  remanded,  with  in- 
structions to  the  Superior  Court  to 
dismiss  the  action  for  specific  per- 
formance. 

Crow,  Ch.  J.,  and  Chadwick,  Ellis» 
and  Gose,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

The  fact  that  die  parties  to  a  ccmveyance  m  fraud  of  creditors  are  not  in  iMuri 
delicto  as  a£Fecting  die  right  of  die  party  ginlty  of  fraud  to  refief • 


Courts  of  equity,  in  refusing  aid  to 
one  who  has  made  a  conveyance  to 
hinder  or  defraud  creditors,  have  fre- 
quently assigned  as  a  reason  for  their 
decision  the  well-known  maxim  "In 
pari  delicto  potior  est  conditio  de- 
fendentis/'  It  seems  clear^  however, 
both  on  reason  and  authority,  that  the 
fact  that  the  parties  are  not  in  pari 
delicto,  or  that  one  of  them  is  Innocent 
of  any  fraudulent  design,  will  not 
avail  the  one  who  is  guilty  of  the 
fraud  to  obtain  equitable  relief.  And 
in  a  few  cases  it  has  been  held  that  the 
fact  that  the  grantee  or  transferee, 
where  there  has  been  a  conveyance  or 


transfer  in  fraud  of  creditors,  is  in- 
nocent of  the  fraud,  or  at  least  is  not 
in  pari  delicto  with  the  grantor  or 
transferrer,  will  not  aid  the  latter 
where  he  is  the  one  seeking  affirmative 
equitable  relief.  Boothe  v.  Bassett 
(reported  herewith)  ante,  145;  All- 
stead  v.  Laumeister  (1911)  16  Cal. 
App.  59,  116  Pac.  296;  Weir  v.  Day 
(1881)  57  Iowa,  84,  10  N.  W.  304; 
Moore  v.  Jordan  (1887)  65  Miss.  229, 
7  Am.  St.  Rep.  641,  3  So.  737;  Robert- 
son V.  Sayre  (1892)  134  N.  Y.  97,  3a 
Am.  St.  Rep.  627,  31  N.  E.  250 ;  O'Brien 
V.  O'Brien  (1919)  188  App.  Div.  309, 
177  N.  Y.  Supp.  25. 
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In  Allstead  v.  Laumeister  (1911)  16 
Cal.  App.  59,  116  Pac.  296,  from  which 
the  court  quotes  in  the  opinion  in  the 
reported  case  (Boothe  v.  Bassett, 
ante,  145) »  a  conveyance  was  made 
by  a  debtor  to  his  son  for  the  purpose 
of  defrauding  creditors,  and  the  son 
conveyed  to  the  defendant  under  an 
agreement  by  the  latter  similar  to  that 
in  the  conveyance  to  the  son,  that  the 
property  should  be  reconveyed  to  the 
father  on  demand.  In  an  action  by 
the  latter  to  compel  a  reconveyance, 
it  was  held  to  be  immaterial  whether 
the  defendant  was  in  pari  delicto  to 
the  fraudulent  contract,  since  this 
would  be  material  only  in  case  the 
defendant  were  seeking  affirmative  re- 
lief, the  plaintiff  being,  in  any  event, 
by  his  own  fraud,  precluded  from  ob- 
taining relief  in  a  court  of  equity. 

Where  a  purchaser  of  land,  for  the 
purpose  of  hindering  and  delaying  his 
creditors,  procured  a  deed  to  be  made 
out  in  the  name  of  a  third  party,  with- 
out the  latter^s  knowledge  or  author- 
ity, and  had  it  recorded,  it  was  held 
that  the  grantor  or  his  heirs  were  not 
entitled  to  equitable  relief  against 
the  grantee  or  one  to  whom  the  latter 
had  conveyed  the  property.  Robert- 
son V.  Sayre  (1892)  134  N.  Y.  97,  30 
Am.  St  Rep.  627,  31  N.  E.  250.  The 
action  was  by  the  heirs  against  one 
claiming  under  the  grantee.  The 
court  said  that  since  the  grantor  had 
the  conveyance  of  these  lots  made  to 
a  third  party  for  the  purpose  of  de- 
frauding creditors,  he  had  no  legal 
estate  in  them  which  could  be  reached 
by  execution  or  which  on  his  death 
descended  to  his  heirs;  that  this  rule 
was  a  penalty  imposed  by  law  for  the 
prevention  of  fraud  and  for  the  pro- 
tection of  subsequent  purchasers ;  and 
that  the  reason  for  its  application  was 
not  weakened  by  the  fact  that  the 
grantee,  as  in  the  case  before  the 
court,  was  not  a  participant  in  the 
fraud;  that  it  was  clear  that  neither 
the  grantor  in  his  lifetime,  nor  his 
heirs  since  his  death,  could  have  re- 
covered the  land  or  its  proceeds  from 
the  grantee  or  from  the  latter^s 
grantee  by  any  legal  or  equitable  rem- 
edy. 


In  O'Brien  v.  O'Brien  (1919)  188 
App.  Div.  809,  177  N.  Y.  Supp.  26,  it 
was  held  that  a  grantor  could  not  ob- 
tain cancelation  of  a  deed  made  to  his 
son  for  the  purpose  of  defeating  a 
creditor,  although  the  court  stated 
that  there  were  no  charges  of  fraud 
or  of  procurement  on  the  part  of  the 
grantee. 

In  Moore  v.  Jordan  (1887)  65  Miw. 
229,  7  Am.  St  Rep.  641,  3  So.  737, 
equitable  relief  was  refused  to  the 
grantor  in  a  conveyance  in  fraud  of 
creditors,  against  one  who,  the  court 
said,  took  no  part  in  the  scheme  other 
than  to  receive  the  conveyance,  and 
was  only  subject  to  the  imputation  of 
fraud  in  that  she  declined  to  reconvey 
the  property,  the  conveyance  having 
been  made  at  the  instigation  of  a  con- 
fidential adviser,  who  promised  a  re- 
conveyance, but  received  no  considera- 
tion and  practised  no  fraud  on  the 
grantor. 

In  holding  that  one  who  had  con- 
veyed property  for  the  purpose  of  de- 
frauding creditors  could  not  obtain 
relief  in  equity  against  an  innocent 
grantee,  the  court,  in  Weir  v.  Day 
(1881)  57  Iowa,  84,  10  N.  W.  304,  said: 
''It  appears  that  the  court  below  was 
of  opinion  that,  as  it  was  not  shown 
that  .  .  .  [the  defendant]  had 
knowledge  of  the  fraudulent  intent  of 
the  plaintiff,  the  conveyance  was  not 
fraudulent;  that  a  fraudulent  purpose 
on  the  part  of  the  grantor  alone  is 
not  sufficient;  that  there  must  be  a 
like  intent,  or,  at  least,  a  knowledge 
of  the  fraudulent  intent,  traced  to  the 
grantee.  This  is  undoubtedly  the  rule 
where  creditors  seek  to  set  aside  a 
conveyance  as  fraudulent.  But  the 
ground  upon  which  a  fraudulent 
grantor  is  precluded  from  gainsaying 
the  transaction  is  that  he  comes  into 
a  court  of  justice  with  unclean  hands, 
and  seeking  to  take  advantage  of  his 
own  wrong.  In  Holliday  v.  Holliday 
(1859)  10  Iowa,  200,  the  plaintiff  pur- 
chased real  estate,  paid  for  it,  and 
took  the  title  in  the  name  of  his  wife. 
After  her  death  he  sought  to  compel 
the  children  of  the  wife  to  convey  to 
him.  It  appeared  that  he  procured 
the  conveyance  to  be  made  to  his  wife 
to  place  the  property  beyond  the  reach 
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of  legal  process,  if  he  should  be  prose- 
<cuted  upon  a  certain  demand  which  he 
regarded  as  unjust.  It  does  not  ap- 
pear that  the  wife  participated  in  or 
had  any  knowledge  of  the  fraudulent 
intent  of  her  husband/' 

There  are  doubtless  many  cases  like 
Holliday  v.  HoUiday  (Iowa)  supra, 
where  the  grantee  may  have  been  in- 
nocent of  any  fraud,  but  relief  was  de- 
nied the  grantor  because  of  his  fraud 
in  conveying  the  property,  without 
consideration  of  the  point  of  the 
grantee's  nonparticipation  in  the 
fraud* 

McGonaughy  v.  Famey  (1902)  2 
Neb.  (Unof.)  688,  89  N.  W.  812,  is  to 
the  effect  that  if  the  vendee  has  par- 


ticipated in  the  fraud,  where  the  con- 
veyance is  in  fraud  of  creditors,  he 
may  set  this  up  as  a  complete  defense 
in  an  action  by  the  vendor  or  his  as- 
signee for  creditors  on  notes  given  for 
the  purchase  price,  under  the  maxim 
"in  pari  delicto  potior  est  conditio 
def endentis ;"  or  if  the  property  has 
been  taken  away  from  him  without  his 
fault  in  a  suit  by  creditors,  the  vendee 
may,  if  innocent  of  the  fraud;  plead 
a  breach  of  the  warranty  of  title.  It 
does  not  clearly  appear,  however,  that 
the  court  meant  to  hold  that  the 
vendee  must  in  the  former  event  have 
participated  in  the  fraud  in  order  for 
the  vendor's  fraud  to  defeat  the  ac- 
tion. R.  E.  H. 


WINTLER  ABSTRACT  &  LOAN  COMPANY,  Appt., 

V. 

CHARLES  B.  SEARS  et  al.,  Respts. 

Washington  Supreme  Court  (Dept,  No.  2)  '^October  IS,  1919, 

(_  Wash.  — ,  184  Pac.  309.) 

Chattel  mortgage  —  of  records  of  title  —  right  to  photograph. 

1.  Although  a  mortgage  of  records  containing  abstracts  of  title  of 
property  in  a  .county  carries  a  mere  lien,  the  mortgagor  cannot  photograph 
the  records  for  use  in  a  competing  business  to  the  destruction  of  the 
security  of  the  mortgage,  where  the  statutes  give  a  mortgagee  a  right  im- 
mediately to  foreclose  if  he  has  reasonable  cause  to  believe  that  the  mort- 
gaged property  will  be  destroyed,  and  make  destruction  by  the  mortgagor 
a  misdemeanor. 

[See  note  on  this  question  beginning  on  page  156.] 


—  effect  on  title. 

2.  A  mortgage  of  personal  property 
does  not  convey  the  title,  but  creates  a 
lien  only,  leaving  the  title  in  the  mort- 
gagor. 

[See  5  R.  C.  L.  383.] 

—  foreclosure  —  what  passes  by  sale. 

3.  A  purchaser  at  foreclosure  sale 


under  a  mortgage  of  title  abstract 
books  does  not  secure  title  to  photo- 
graphic copies  which  have  been  made 
of  the  books,  where  the  description  in 
the  foreclosure  decree  and  the  sher- 
iff's bill  of  sale  do  not  include  such 
copies. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Clarke 
County  (Reynolds,  J.)  dismissing  an  action  brought  to  recover  photo- 
graphic reproductions  of  certain  mortgaged  abstract  books  and  records, 
and  to  recover  damages.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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( —  Wa»K  — > 

Messrs.  Crass  &  Hardin  for  appel- 
lant 

Messrs.  McMaster,  Hall,  &  Drowley, 
for  respondents : 

The  mortgage  of  the  index  books 
would  not  give  any  lien  on  the  literary 
property  in  the  compilation;  for  the 
literaiy  property  is  the  right  to  re- 
produce and  publish,  and  is  a  thing 
apart  from  the  manuscript  itself.  It 
no  more  passes  by  a  mortgage  or  sale 
of  the  manuscript  than  would  patent 
rights  pass  with  the  sale  of  one  of  the 
patented  articles  or  a  copyright  pass 
with  the  sale  of  a  book. 

Bartlett  v.  Crittenden,  5  McLean, 
41,  Fed.  Cas.  No.  1,076;  Stephens  v. 
Cady,  14  How.  528,  530,  14  L.  ed.  528, 
529. 

Irrespective  of  what  was  mortgaged, 
a  mortgage  in  this  state  is  nothing 
more  than  a  lien  without  any  of  the 
qualities  of  ownership  or  title,  and 
leaves  undisturbed  in  the  owner  the 
fullest  rights  to  the  use  thereof. 

Silsby  v.  Aldridge,  1  Wash.  117,  23 
Pac.  836 ;  Ephraim  v.  Kelleher,  4  Wash. 
248,  18  L.RJ^.  604,  29  Pac.  985;  Bin- 
nian  v.  Baker,  6  Wash.  50,  82  Pac. 
1008;  Voorhies  v.  Hennessy,  7  Wash. 
243,  34  Pac.  931 ;  Re  Johnson,  224  Fed. 
184;  Shoobert  v.  De  Motta,  112  GaL 
215,  53  Am.  St.  Rep.  207,  44  Pac.  487. 

The  photographs  and  damages  were 
not  recoverable  in  any  event. 

State  V.  State  Journal  Co.  75  Neb. 
275,  9  L.R.A.(N.S.)  174,  106  N.  W.  434, 
13  Ann.  Cas.  254;  18  Cyc.  174,  note,  85. 

Bridsres,  J.,  delivered  the  opmion 
of  the  court: 

This  action  was  brought  to  recov*- 
er  the  photographic  reproductions 
of  certain  mortgaged  abstract  books 
and  records  and  to  recover  damages. 
The  trial  court  nonsuited  the  plain- 
tiff, and  this  appeal  is  from  the 
judgmrait  dismissing  the  acfcipn. 

The  facts  are  substantially  as  fol- 
lows :  In  the  year  1912»  tiie  Clarke 
County  Abstract  &  Loan  Company 
was  the  owner  and  in  possession  of 
certain  real  estate  and  certain  rec- 
ords, books,  plats,  maps,  instru* 
ments,  machines,  furniture,  and  fix- 
tures, constituting  a  complete  plant 
used  in  the  conduct  of  its  business 
as  a  maker  and  seller  of  abstracts  of 
title  to  real  property.  On  August 
10,  1912,  the  abstract  and  loan 
company,  in  order  to  secure  a  note 
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of  $24,000,  executed  and  delivered 
to  Jessie  M.  Wintler,  as  trustee,  a 
mortgage  upon  its  real  estate  and 
upon  the  above-mentioned  i)er8onal 
property.  One  clause  of  the  mort- 
gage is  as  follows :  '^ And  the  said 
mortgagor  mortgages  also  to  the 
mortgagee,  as  additional  security 
for  the  said  note,  all  of  its  plant, 
used  in  the  conduct  of  its  business 
as  engaged  in  the  compilation  and 
sale  of  abstracts  of  title  to  real 
property  and  in  making  loans  and 
other  like  business,  and  consisting 
of  all  its  records,  books,  plats, 
maps,  instruments,  machines,  fur- 
niture, and  fixtures,  and  all  other 
of  its  equipment  as  the  same  now 
exists  and  is  located  at  No.  607 
Eleventh  street,  Vancouver,  Wash- 
ington, or  as  the  same  may  here- 
after be  renewed,  added  to,  or  en- 
larged." 

After  giving  the  mortgage,  the 
abstract  and  loan  company  con- 
tinued in  possession  of  the  mort- 
gaged property  and  continued  the 
abstract  business.  It  failed  to  make 
the  pa3anents  required  by  the  terms 
of  the  note  and  mortgage,  and  on 
October  26,  1915,  the  trustee  com- 
menosd  an  action  to  foreclose  the 
mortgage.  While  this  action  was 
pending,  the  abstract  and  loan  com- 
pany made  photographic  copies  of 
all  of  the  books  and  records  of  the 
abstract  plant  and  sold  them  to 
Charles  B.  Sears  and  C.  W.  Knowles 
to  be  used  in  the  same  county.  Aft- 
erwards the  mortgage  was  duly 
foreclosed,  and  on  April  22,  1916, 
the  property  was  sold  by  the  sheriff, 
and  the  mortgagee  became  the  pur- 
chaser at  the  sale.  Thereafter  the 
mortgagee  and  the  persons  for 
whom  she  was  acting  as  trustee,  to- 
gether with  one  or  two  others, 
organized  the  appellant  corporation, 
and  the  property  obtained-  by  pur- 
chase at  the  sheriff's  sale  was  con- 
veyed to  it.  After  the  photo- 
graphic reproductions  were  sold  to 
Sears  and  Knowles,  they  formed  the 
Sears  Abstract  &  Loan  Company, 
which  continued  to  use  the  photo- 
graphic copies  and  to  make  there- 
from   abstracts    of    title    to    real 
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estate,  up  to  the  time  of  the  begin- 
ning of  this  action.  On  December 
26, 1916,  the  Sears  Abstract  &  Loan 
Company  executed  and  delivered  to 
the  Vancouver  National  Bank  a 
chattel  mortgage  covering  the 
photographic  copies,  together  with 
other  personal  property.  This  mort- 
gage was  given  to  secure  a  bona  fide 
indebtedness  owing  to  the  bank.  It 
appears  that  all  of  the  respondents 
had  actual  knowledge  of  the  exist- 
ence of  the  .mortgage  to  Jessie  M. 
Wintler  and  the  taking  and  sale  of 
the  photographic  copies. 

The  chief  legal  question  involved 
is:  May  a  mortgagor  of  a  set  of 
abstract  books  and  records  law- 
fully, and  without  violating  any  of 
the  rights  of  the  mortgagee,  make 
photographic  copies  of  such  books 
and  records  for  the  purpose  of  using 
the  same  after  the  mortgage  is  fore- 
closed, in  the  business  of  making 
abstracts  of  title  to  property,  or 
selling  the  same  to  be  used  for  a  like 
purpose.  In  discussing  this  ques- 
tion it  must  always  be  kept  in  mind 

Chattel  *^**  ^^  *^^^  state  a 

mortvase*  mortgage  does  not 

effect  on  title.      ^^^^  ^^  convey  the 

title,  but  creates  a  lien  only,  leaving 
the  title  in  the  mortgagor.  Silsby 
V.  Aldridge,  1  Wash.  117,  28  Pac. 
836 ;  Binnian  v.  Baker,  6  Wash.  50, 
32  Pac.  1008 ;  Richter  v.  Buchanan, 
48  Wash.  32,  92  Pac.  782 ;  Nettleton 
V.  Evans,  67  Wash.  227,  121  Pac. 
54. 

Apparently,  the  question  in- 
volved here  is  one  of  first  impres- 
sion ;  for  no  cases  in  point  are  cited 
in  the  briefs,  and  the  somewhat  ex- 
tended search  which  we  have  made 
fails  to  reveal  any.  There  is  a  line 
of  cases  cited  by  appellant  which 
holds  that  an  author,  at  common 
law,  has  a  property  in  his  manu- 
script, and  may  obtain  redress 
against  one  who  deprives  him  of  it, 
or,  by  improperly  obtaining  a  copy, 
endeavors  to  realize  a  profit  by  its 
publication.  The  case  of  Press  Pub. 
Co.  V.  Monroe,  51  L.R.A.  353,  19  C. 
C.  A.  429,  S8  U.  S.  App.  410,  73  Fed. 
196,  is  illustrative  of  this  principle ; 
but  those  cases  cannot  help  us  here, 


because  there  the  owner  was  the 
complaining  party,  while  here  the 
one  who  complains  holds  only  a 
mortgage  lien.  Nor — and  for  near- 
ly the  same  reason — can  we  get  any 
light  from  that  line  of  cases  where 
a  photographer,  employed  to  take 
certain  photographs  of  the  employ- 
er, uses  his  negatives  or  plates  to 
take  additional  pictures,  to  be  sold 
to  others  or  to  be  put  to  some  other 
use.  Klug  V.  SheriflFs,  129  Wis. 
468,  7  L.R.A.(N.S.)  362,  116  Am. 
St.  Rep.  967,  109  N.  W.  656,  9  Ann. 
Cas.  1013 ;  Levyeau  v.  Clements,  175 
Mass.  376,  60  L.R.A.  397,  56  N.  E. 
735;  Douglas  v.  Stokes,  149  Ky. 
506,  42  L.R.A.(N.S.)  386,  149  S. 
W.  849,  Ann.  Cas.l914B,  874;  Cor- 
liss V.  F.  W.  Walker  Co.  (C.  C,)  31 
L.R.A.  283,  64  Fed.  280. 

The  respondents  contend  that  the 
mortgagor,  being  the  owner  of  the 
property,  had  a  right  to  take  these 
photographs  and  dispose  of  them, 
provided  he  did  thereby  no  unneces- 
sary damage  to  the  mortgaged 
property ;  that  the  mortgage  did  not 
cover  the  photographs,  and  there- 
fore could  not  be  foreclosed  as  to 
them.  The  lower  court  seems  to 
have  also  taken  this  view  of  the 
case.  We  cannot  believe  that  the 
only  right  which  a  mortgagee  has  is 
to  foreclose  his  mortgage.  The 
mortgagor's  ownership  is  not  un- 
qualified; he  may  not  do  with  the 
property  as  he  sees  fit;  he  may  use 
it  in  the  usual  and  customary  way, 
doing  no  unnecessary  damage;  but 
he  may  not,  over  the  objections  of 
the  mortgagee,  use  the  property  in 
any  unusual,  uncustomary,  or  un- 
expected way,  and  particularly  so  if 
such  use  greatly  injures  the  prop- 
erty or  depreciates  its  value.  The 
mortgagee  has,  and  in  the  very  na- 
ture of  the  relation  must  have,  the 
right  at  all  times  to  protect  the 
property,  which  gives  him  security 
against  any  unusual  or  unnecessary 
damage.  These  principles  are  laid 
down  by  Jones  on  Chattel  Mort- 
gages. At  §  451,  5th  ed.  he  says: 
"A  mortgagee,  in  case  of  apprehend- 
ed danger  of  loss  of  the  mortgaged 
property,  may  have  a  receiver  ap- 
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pointed,  even  before  his  right  to 
foreclose  has  accrued.  It  is  suffi- 
cient to  authorize  the  appointment 
of  a  receiver  that  the  mortgagor  is 
insolvent,  that  the  property  is  not 
sufficient  in  value  to  secure  the  debt, 
and  that  there  is  still  danger  of  its 
removal  beyond  the  jurisdiction  of 
the  court.  The  power  of  a  court  of 
equity  to  preserve  the  mortgaged 
property  from  destruction,  so  that 
it  may  answer  the  purpose  of  the 
mortage,  is  undoubted.  A  bill  for 
an  injuncrtion  and  the  appointment 
of  a  receiver  may  be  sustained, 
where  it  is  shown  that  these  reme- 
dies are  proper  for  the  mortgagee's 
protection,  although  the  time  of 
payment  set  in  the  mortgage  has 
not  arrived." 

And  at  §  490 :  ''A  purchaser  of 
property  upon  which  there  is  a  valid 
mortgage  who  consumes  or  sells  the 
property  or  any  part  of  it  is  liable 
to  the  mortgagee  for  the  damages 
so  occasioned  him ;  and  it  makes  no 
difference  that  the  purchaser  took 
the  property  in  hostility  to  the  mort- 
gage, and  denying  that  it  was  an 
existing  lien.'' 

The  same  general  principle  has 
been  recognized  by  our  legislature 
and  enacted  as  a  part  of  the  laws 
of  this  state.  Section  1111,  Rem. 
Code,  provides  that  where  a  debt  se- 
cured by  mortgage  is  not  due  and 
the  mortgagee  has  reasonable  cause 
to  believe  that  the  mortgaged  prop- 
erty will  be  destroyed,  lost,  or  re- 
moved, he  may  maintain  an  im- 
mediate action  for  foreclosure  of  his 
mortgage.  Section  3669  of  the  same 
volume  provides  that  any  mortgagor 
of  personal  property  who,  with  in- 
tent to  hinder,  delay,  or  defraud  the 
mortgagee,  shall  injure  or  destroy 
such  property  or  any  part  thereof, 
or  shall  conceal  the  same  or  remove 
it  from  the  county  without  the  con- 
sent in  writing  of  the  mortgagee,  or 
who  shall  sell  or  dispose  of  the  same 
or  any  interest  therein,  shall  be 
guilty  of  a  misdemeanor. 

In  the  instant  case  the  chief  value 
of  the  security  was  not  in  the  ab- 
stract books  themselves,  but  in  the 
information     contained     in    them. 
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Any  act  which  would  make  either 
the  books  and  records,  or  the  infor- 
mation contained  in  them,  less  valu- 
able, would  to  that  extent  lessen  the 
value  of  the  security.  The  mort- 
gage not  only  covered  the  books 
themselves,  but  the  information 
contained  in  them;  and  the  making 
public  of  that  secret  information 
must  be  considered  an  unlawful  de- 
struction of  the  security.  If  one  set 
of  photographs  may  be  lawfully 
taken  and  sold  for  use,  so  may  a 
dozen  sets  of  photographs  be  taken 
and  sold ;  and  thus  what  was  ample 
security  has  become  almost  value- 
less. It  would  be  small  comfort  to 
the  mortgagee  to  tell  him  that  he 
must  be  satisfied  if  the  books  them- 
selves have  not  been  injured  and  if 
they  still  contain  the  original  infor- 
mation. That  doctrine  would  take 
the  kernel  and  leave  the  shell.  If 
one  mortgage  a  house,  used  only  as 
a  dwelling,  he  would  not  subse- 
quently be  permitted  to  convert  that 
mortgaged  property  into  a  stable ; 
or  if  one  mortgaged  a  high-priced 
pleasure  automobile  he  would  not 
thereafter  be  permitted  to  use  it  as 
a  common  truck,  although  he  might 
not  make  any  physical  changes  in 
the  conveyance.  We  have  no  doubt 
that  if  this  mortgagee  had  under- 
taken to  enjoin  the  taking  and  sell- 
ing of  these  photographs,  or  had 
sought  to  have  a  receiver  appointed 
to  take  charge  of  the  property  be- 
cause of  such  taking  and  sale,  or  had 
conmienced  suit  to  foreclose  her 
mortgage  because  of  the  deprecia- 
tion of  the  security  resulting  from 
such  taking  and  sale,  she  must  have 
prevailed.  Any  other  rule  of  law 
would  deprive  abstract  books  of 
nearly  all  their  commercial  value; 
for  who  would  hereafter  lend  money 
upon  abstract  books  as  security, 
knowing  that  one  or  more  sets  of 
photographic  copies  may  after- 
wards be  lawfully  taken  and  sold,  to 
be  used  in  opposition  to  the  mort-^ 
gaged  property?  The  same  rule  of 
law  which  would  permit  a  mort- 
gagee to  enjoin  any  act  which  would 
wholly  or  partially  destroy  the 
mortgaged     property    should    also 
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permit  him  to  enjoin-  any  act  which 
would  wholly  or  partially  destroy 
the  value  of  that  property.  We 
therefore  hold  that  in  this  case  the 
mortgagor  did  not  have  the  right, 

-of  record,  of  ^J^^ Jjhe  objections 
titie-riKbt  to      »of   the    mortgagee, 

these  photographic  copies.  But  it 
does  not  necessarily  follow  that  the 
appellant  can  maintain  this  suit. 

This  action  is  maintained  upon 
the  principle  that  the  mortgage  cov- 
ered the  photographic  copies,  and 
that  it  was  foreclosed  as  to  those 
copies,  and  that  when  the  original 
mortgagee  became  the  purchaser  at 
the  sheriff's  sale  she  purchased  these 
copies  along  with  the  rest  of  the 
personal  property,  and  that  she 
thereafter  conveyed  the  same  to  the 
appellant.  If  it  be  conceded  that 
under  any  circumstances  the  pur- 
chaser at  the  sale  might  maintain  a 
possessory  action  such  as  this,  yet 
we  are  forced  to  the  conclusion  that 

-foroeio..re.  ^^^  appellant  is  not 
wbat  iMMses  in  position  to  mam- 

""^  •^*-  tain  this  action.  The 

decree  of  foreclosure  gives  a  partic-* 
ular  description  of  the  personal 
property  which  was  ordeml  sold. 
These  photographic  copies  are  not 
included  in  this  description.  The 
sheriff's  bill  of  sale  to  the  purchas- 
er gives  an  itemized  statement  of 


the  property  sold,  and  these  photo- 
graphic copies  are  not  included.  It 
follows  that  the  appellant  cannot  be 
the  owner  or  entitled  to  the  posses- 
sion of  these  photographic  copies^ 
and  cannot,  therefore,  maintain  this 
suit. 

While  we  decide  that  a  mortgagor 
of  abstract  books  and  records  has 
no  right,  as  against  the  mortgagee, 
to  take  and  sell  photographic  copies 
thereof,  and  that  the  mortgagee 
would  have  his  action  to  enjoin 
such  taking  and  sale,  yet,  where  the 
reproductions  have  been  taken  and 
sold,  we  expressly  do  not  decide 
whether  such  copies  would  be  in- 
cluded within  the  mortgage,  nor  do 
we  decide  whether  the  mortgagee's 
action  would  be  a  possessory  one 
such  as  the  one  we  are  dealing  with, 
or  one  to  enjoin  the  use  of  such 
copies,  or  for  their  destruction,  or 
a  straight  action  for  money  dam- 
ages. Having  decided  that  the  ap- 
pellant is  not  in  position  to  main- 
tain this  action,  it  is  not  necessary 
to  determine  the  form  of  the  proper 
action  or  the  exact  nature  of  the 
remedy. 

Judgment  affirmed. 

Holcomb,  Ch.  J.,  and  Parker,  Ful- 
lerton,  and  Mount,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Rights,  as  regards  ccpybkg  or  reproductiony  of  parties  to  sale, 

other  contract  in  relation  to  records  or  abstracts. 


The  reported  case  (WiNTLER  Ab- 
stract &  Loan  Co.  v.  Sbars,  ante,  162) 
holding  that  a  mortgagor  of  abstracts 
of  title  cannot,  over  the  objection  of 
the  mortgagee,  make  and  sell  photo- 
graphic copies,  thereby  diminishing 
the  security  of  the  mortgage  debt, 
seems  to  be  one  of  first  impression. 
In  the  state  of  Washington  a  mortgage 
creates  a  lien  only,  and  leaves  the  title 
to  the  property  in  the  mortgagor.  The 
court,  therefore,  was  not  concerned 
with  any  question  of  the  mortgagee's 
title.  Its  decision  was  based  on  the 
ground  that,  though  the  title  is  in  the 


mortgagor,  he  may  do  no  act  that  will 
have  the  effect  of  diminishing  the 
value  of  the  security.  This  seems  to 
be  in  accord  with  the  general  doctrine 
that  a  mortgagor  must  do  no  act  to 
impair  the  sufficiency  of  the  mort- 
gagee's security.  In  19  R.  C.  L.  p.  319,. 
it  is  said :  "Broadly  speaking,  a  mort- 
gagor in  possession,  whether  by  per- 
mission of  the  mortgagee  in  jurisdic- 
tions wherein  the  latter  is  entitled  to 
possession  or  by  virtue  of  his  own  in- 
herent right  in  jurisdictions  wherein 
he  is  regarded  as  both  the  legal  and 
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equitable  owner  of  the  property  with 
the  ri^rht  of  possession,  is  the  abso- 
lute and  beneficial  owner  of  the  prop- 
erty, and  may  enjoy  the  ordinary  privi- 


leges and  benefits  of  ownership  so 
long  as  he  does  not  unreasonably 
prejudice  the  rights  or  security  of  the 
mortgagee."  A.  S.  M. 


GAULEY  &  EASTERN  RAILWAY  COMPANY,  Plflf.  in  Err., 

V. 

C.  A.  CONLEY  et  al. 

VFesf  Virginia  Supreme  Court  of  Appeals  ^^  Septeniber  10,  1919. 

(—  W.  Va.  — ,  100  S.  E.  290.) 

Eridoice  —  damages  —  eminent  domain  —  profits  of  business. 

1.  In  a  proceeding  to  condemn  private  property  for  public  use,  evidence 
of  past  annual  profits  derived  from  a  business  conducted  on  the  property, 
in  the  form  of  net  income  arising  from  such  business,  offered  as  an  index 
to  the  market  value  of  the  property,  is  ordinarily  inadmissible,  because 
the  extent  to  which  such  income  arises  out  of  the  property  used  is  uncer- 
tain; it  being  dependent  upon  the  capital  invested,  business  conditions 
obtaining,  and  the  trading  skill  and  business  capacity  of  the  owner,  as  well 
as  adaptability  of  the  property  to  the  businesd. 

[See  note  on  this  question  beginning  on  page  163.] 

ed  against,  though  contiguous  to  it, 
is  erroneous. 

[See  10  R-  C.  L.  157.] 

Evidence  —  eminent  domain  —  offer 


— disadvantage   of   new   location   of 
bosiness. 

2.  If,  in  such  case,  the  business  is  to 
be  continued  at  another  location  and  on 
property  different  from  that  involved 
in  tiie  proceeding,  evidence  of  the  rel- 
ative inconvenience  and  disadvantages 
of  the  new  location  is  inadmissible,  be- 
cause the  constitutional  guaranty  of 
indemnity  does  not  extend  to  the  busi- 
ness conducted  upon  the  property 
taken. 

[See  10  R.  C.  L.  145.] 

Damages  —  eminent  domain  —  cost 
of  new  building. 

3.  Nor,  in  the  event  of  the  erection 
of  a  new  building  on  a  different  piece 
of  land,  in  which  such  business  is  to 
be  continued,  can  the  cost  thereof  be 
included  in  the  compensation  or  dam- 
ages awarded,  or  proved  as  tending  to 
show  the  value  of  the  old  building,  in 
the  absence  of  disclosure  of  like  or 
closely  similar  construction  and  con- 
ditions in  all  respects. 

— injury  to  contiguous  lot. 

4.  In  such  case,  the  admission  of 
evidence  of  damages  to  a  lot  not  in- 
volved in  the  proceeding,  nor  used  in 
connection  with  the  property  proceed- 

Headnotes  by  Poffenbarger,  J. 


of   compensation   —   authority   of 
agent. 

5.  It  is  also  erroneous,  in  such  case, 
to  permit  the  landowner  to  prove  an 
inquiry  to  him  by  an  agent  and  attor- 
ney of  the  condemnor,  as  to  whether 
he  would  accept  a  named  sum  of  mon- 
ey, in  payment  of  compensation  for  the 
property  to  be  taken  and  damages  to 
the  residue,  without  proof  of  the 
agent's  authority  to  fix  and  determine 
the  amount  of  such  compensation  and 
damages.  Evidence  of  such  an  inquiry 
is  also  inadmissible,  because  it  does 
not  fairly  tend  to  prove  an  admission 
as  to  the  value  of  the  property. 

[See  10  R.  C.  L.  217.] 

Damages  —  eminent  domain  —  taking 
of  part  or  all  of  lot 

6.  Ordinarily,  when  only  a  part  of  a 
lot  or  parcel  of  land  is  taken  under  the 
power  of  eminent  domain,  the  proof  of 
value  should  be  limited  to  the  part 
actually  taken,  and,  as  to  the  residue, 
the  evidence  should  be  limited  to  dam- 
ages ;  but,  when  virtually  all  the  prop- 
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erty  is  taken  and  the  remnants  are  rel- 
actively  worthless,  the  value  of  the 
entire  tract  or  lot  may  be  established 
and  an  allowance  made  for  the  value 
of  the  remnants. 

[See  10  R.  C.  L.  163.] 

Evidence  —  eminent  domain  —  avail- 
ability of  other  property. 

7.  After  the  right  to  take  the  prop- 
erty has  been  adjudicated  and  acqui- 
esced in,  it  is  inadmissible  to  prove, 
upon  the  inquiry  as  to  compensation 
and  damages,  that  the  condemnor 
c.ould  have  obtained  other  property 
equally  as  well  suited  to  its  purposes. 

—  availability  of  other  locations. 

8.  Upon  such  a  trial,  a  witness  can- 
not base  his  opinion  as  to  the  value  of 
the  property  upon  "the  possibility  or 


impossibility  of  securing  other  loca- 
tions" for  the  business  conducted 
upon  it. 

—  assessment  for  taxation. 

9.  To  be  admissible,  by  virtue  of 
§  116,  chap.  29  (§  1000),  of  the  Code, 
as  evidence  of  the  value  of  property 
proceeded  against  under  the  power  of 
eminent  domain,  the  assessment  there- 
of for  purposes  of  taxation,  last  certi- 
fied before  the  beginning  of  the  pro- 
ceeding, must  be  limited  to  the  prop- 
erty so  proceeded  against,  and  must 
not  include  it  and  other  property  as  a 
single  or  combined  piece,  unless  the 
property  is  of  uniform  value  and  ap- 
pears to  have  been  assessed  by  the 
acre  or  by  the  lot. 

[See  10  R.  C.  L.  217.] 


Error  to  the  Circuit  Court  for  Fayette  County  to  review  a  judgment  in 
favor  of  defendants  in  a  proceeding  for  the  condemnation  of  certain  prop* 
erty.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  N.  King,  Leroy  Allebach» 
and  Dillon  &  Nuckolls,  for  plaintiff  in 
error : 

In  condemnation  proceedings  it  is 
proper  to  show  how  the  property  is 
used  as  an  element  of  value,  but  it  is 
incompetent  to  go  into  the  question  of 
profits  derived  from  the  business  car- 
ried on  upon  it. 

Buckhannon  &  N.  R.  Co.  v.  Great 
Scott  Coal  &  Coke  Co.  76  W.  Va.  423, 
83  S.  E.  1031;  Hunter  v.  Chesapeake 
&  O.  R.  Co.  (Fitzhugh  v.  Chesapeake 
&  O.  R.  Co.)  107  Va.  158,  17  L.R.A. 
(N.S.)  124,  59  S.  E.  415;  Lewis,  Em. 
Dom.  3d  ed.  p.  727;  15  Cyc.  733. 

Incidental  loss  or  inconvenience  in 
business  resulting  from  removal  or 
changes  made  necessary  upon  the  tak- 
ing of  the  property  must  be  borne  by 
the  owner  for  the  sake  of  the  general 
good. 

Buckhannon  &  N.  R.  Co.  v.  Great 
Scott  Coal  &  Coke  Co.  75  W.  Va.  446, 
83  S.  E.  1031 ;  Lewis,  Em.  Dom.  3d  ed. 
727;  Shenandoah  Valley  R.  Co.  v. 
Shepherd,  26  W.  Va.  672 ;  Philadelphia 
Ball  Club  V.  Philadelphia,  192  Pa.  632, 
46  L.R.A.  724,  73  Am.  St.  Rep.  835,  44 
Atl.  265. 

In  condemnation  proceedings, 
brought  against  joint  owners  of  a 
lot,  it  is  not  permissible  to  show  dam- 
ages resulting  to  another  lot,  belong- 
ing to  one  of  the  joint  owners,  no  part 
of  which  is  sought  to  be  taken. 

15  Cyc.  729;  Sharp  v.  United  States, 


191  U.  S.  341,  48  L.  ed.  211,  24  Sup. 
Ct.  Rep.  114;  Haines  v.  St.  Louis,  D. 
M.  &  N.  R.  Co.  66  Iowa,  216,  21  N.  W. 
573;  Minnesota  Valley  R.  Co.  v.  Doran, 
15  Minn.  230,  Gil.  179;  Wilcox  v.  St. 
Paul  &  N.  P.  R.  Co.  36  Minn.  439,  29 
N.  W.  148;  Pennsylvania  Co.  v.  Penn- 
sylvania Schuylkill  Valley  R.  Co.  151 
Pa.  334,  31  Am.  St.  Rep.  762,  25  AtL 
107;  Re  New  York  C.  &  H.  R.  R.  Co. 
6  Hun,  149;  Sharpe  v.  United  States, 
57  L.R.A.  932,  60  C.  C.  A.  697,  112  Fed. 
893;  Lewis,  Em.  Dom.  697-699,  737; 
Charleston  &  S.  Bridge  Co.  v.  Com- 
stock,  36  W.  Va.  263,  15  S.  E.  69. 

The  relation  of  principal  and  agent 
must  be  established  by  direct  evidence, 
or  by  facts  and  circumstances,  and  a 
principal  is  not  bound  by  the  declara- 
tions of  an  agent,  unless  made  in  the 
course  of  business  or  line  of  duty. 

Uniontown  Grocery  Co.  v.  Dawson, 
68  W.  Va.  332,  69  S.  E.  845,  Ann.  Cas. 
1912B,  148;  Elliott,  Railroads,  2d  ed. 
§§  210,  217. 

The  owner  of  land  is  entitled  to  the 
value  of  the  land  taken,  at  the  time  of 
taking,  and  to  damages  to  the  residue, 
deducting  special  benefits;  but  he  is 
not  entitled  to  the  value  of  the  land 
not  taken. 

Buckhannon  &  N.  R.  Co.  v.  Great 
Scott  Coal  &  Coke  Co.  75  W.  Va.  442, 
83  S.  E.  1031;  Guinn  v.  Ohio  River 
R.  Co.  46  W.  Va.  151,  76  Am.  St.  Rep. 
806,  33  S.  E.  87;  Lewis,  Em.  Dom.  3d 


GAULEY  &  E.  R. 

( —  W,  Va.  — , 

ed.  §  694;  Richmond  &  M.  R.  Co.  v. 
Humphreys,  90  Va.  425,  18  S.  £.  901. 

In  condemnation  proceedings  the 
defendant  is  entitled  to  the  market 
value  of  the  land  taken,  with  damages^ 
if  any,  to  the  residue;  but  the  value 
does  not  depend  upon  the  possibility 
or  impossibility  of  securing  another 
business  location. 

Buckhannon  &  N.  R.  Co.  v.  Great 
Scott  Coal  &  Coke  Co.  supra;  Lewis, 
Em.  Dom.  3d  ed.  §  694. 

The  verdict  of  the  jury  was  clearly 
against  the  decided  preponderance  of 
the  evidence. 

Helvey  v.  Princeton  Power  Co.  — 
W.  Va.  — ,  99  S.  E.  182;  Johnson  v. 
Bums,  39  W.  Va.  658,  20  S.  E.  686; 
Davidson  v.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  41  W.  Va.  407,  20  S.  E.  593;  Chap- 
man V.  Liverpool  Salt  &  Coal  Co.  57 
W.  Va.  395,  50  S.  E.  601. 

Messrs.  Magee  McClung  and  C.  R. 
Somnerfield  for  defendants  in  error. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court : 

The  verdict  and  judgment  in  this 
condemnation  proceeding  by  a  rail- 
way company  to  take,  for  its  pur- 
poses, a  portion  of  each  of  two  small 
lots,  on  one  of  which  there  was  a 
horse  and  mule  bam,  and  on  the 
other  a  department  store  building, 
both  in  use  at  the  time,  are  for  $14,- 
000,  and  the  applicant  complains  of 
them. 

The  dimensions  of  the  bam  lot 
were,  substantially,  40  by  80  feet, 
and  of  the  other  lot  40  by  54  feet. 
The  railroad  right  of  way  line  cut 
into  both  lots  to  a  depth  of  about  30 
feet  and  ran  through  the  building 
on  each.  Each  of  the  structures 
was  a  two-story  frame  building ;  the 
former  about  54  by  37  feet,  and  the 
latter  about  36  by  50  feet.  On  ac* 
count  of  the  unfavorable  topography 
of  the  ground,  the  building  sites  had 
to  be  prepared  at  considerable  ex- 
pense, by  the  blasting  out  and  haul- 
ing away  of  rock  and  the  construc- 
tion of  retaining  walls.  The  foam 
seems  to  have  been  built  in  1911, 
and  the  storehouse  in  1914.  Up  to 
a  date  prior  to  August,  1917,  the 
time  of  the  institution  of  this  pro- 
ceeding, the  two  defendants,  C.  A. 
Conley  and  E.  D.  Kincaid,  were 
partners    trading    in    horses    and 
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mules,  and  conducted  their  business 
in  the  bam  just  described.  At  the 
latter  date,  Conley,  having  bought 
out  Kincaid,  was  conducting  the 
horse  and  mule  business  alone. 
They,  however,  were  owners  in 
eommon  of  the  two  lots,  and  Conley, 
was  paying  Kincaid  $26  per  month 
as  rental  for  his  interest  in  the  lot 
on  which  the  bam  stood,  and  the 
store  building  paid  a  rental  of  $60 
per  month. 

The  commissioners  appointed  in 
the  usual  way  ascertained  the  com- 
pensation and  damages  respecting 
the  lot  on  which  the  bam  was  at 
$4,800  and  the  lot  on  which  the 
store  building  was  at  $5,500, 
making  a  total  of  $10,300.  The 
railway  company  paid  this  amount 
into  court  and  obtained  an  or- 
der authorizing  it  to  take  posses- 
sion of  the  property.  The  owners 
excepted  to  the  report  of  the  com- 
missioners and  demanded  a  trial  by 
jury,  solely  on  the  question  of  the 
amount  of  compensation  and  dam- 
ages ;  they  having  acquiesced  in  the 
court's  decision  affirming  the  right 
of  the  applicant  to  take  the  property 
for  its  railroad  purposes,  on  pay- 
ment of  proper  compensation  and 
damages. 

All  of  the  numerous  assignments 
of  error,  except  two,  are  based  upon 
rulings  admitting  evidence  over  ob- 
jections of  the  plaintiff  in  error. 
One  of  the  others  denies  the  pro- 
priety of  an  instruction,  because  it 
is  based  upon  evidence  alleged  to  be 
inadmissible ;  and  the  overruling  of 
a  motion  to  set  aside  the  verdict,  for 
insufficiency  of  the  evidence,  and  as 
being  contrary  to  the  clear  and  de- 
cided preponderance  of  the  evi- 
dence, is  the  subject-matter  of  the 
last  one. 

In  the  beginning  of  the  trial,  the 
court  refused  to  permit  the  owners 
of  the  property  to  prove  the  net  in- 
come and  profits  of  the  horse  and 
mule  business  conducted  in  the  barn 
on  one  of  the  lots,  for  the  year  im- 
mediately preceding  the  month  of 
August,  1917,  the  date  of  the  insti- 
tution of  this  proceeding ;  but,  later, 
such  evidence  was  admitted  over  an 
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objection  interposed  by  the  appli- 
cant. In  the  argument  submitted 
here  in  support  of  the  court's  final 
ruling  upon  the  question,  it  is  frank- 
ly admitted  that  such  profits  cannot 
be  included  in  the  verdict  as  an  ele- 
ment or  item  of  compensation  or 
damages;  but  it  is  earnestly  insist- 
ed that  profits  actually  derived  from 
business  conducted  on  the  property 
may  be  proved  as  one  of  the  circum- 
stances tending  to  show  its  market 
value.  The  distinction  between  the 
two  offices  of  proof  is  obvious,  but 
it  does  not  overcome  the  objection  to 
the  evidence  in  question.  There  is 
a  dear  distinction,  but  it  is  not  co- 
extensive with  the  difference.  The 
rental  value  is  always  admissible, 
because  it  is  almost  as  fixed  and 
certain  as  the  market  value  of  the 
property.  The  profits  derived  from 
a  business  conducted  upon  the  prop- 
erty are  uncertain  and  speculative 
in  character,  because  the  question 
of  profit  and  loss,  or  the  amount  of 
profit,  in  the  event  of  any,  depends 
more  upon  the  capital  invested,  gen- 
eral business  conditions,  and  the 
trading  skill  and  business  capacity 
of  the  person  conducting  it,  than  it 
does  upon  the  location  of  the  place 
of  business.  Profits  already  derived 
from  a  business  may  not  be  specu- 
lative,  in   the   true  sense   of  the 

term ;      but      they 
Bvidence-.  would,  nevertheless, 

t   constitute  an  uncer- 
tain measure  of  the 
value  of  the  prop- 
erty upon  which  the  business  was 
carried  on. 

The  argument  submitted  in  sup- 
port of  the  admissibility  of  this  evi^ 
dence  is  plausible;  but  it  is  not  in 
harmony  with  our  decisions,  nor 
with  the  weight  of  authority 
throughout  the  country.  Buckhan- 
non  &  N.  R.  Co.  v.  Great  Scott  Ck>al 
&  Coke  Co.  75  W.  Va.  423,  83  S.  E. 
1031 ;  Shenandoah  Valley  R.  Co.  v. 
Shepherd,  26  W.  Va.  672 ;  Richmond, 
P.  &  C.  R.  Co.  V.  Chamblin,  100  Va. 
401,  41  S.  E.  750 ;  Braun  v.  Metro- 
politan West  Side  Elev.  R.  Co.  166 
111.  434,  46  N.  E.  974;  Dupuis  v. 
Chicago  &  N.  W.  R.  Co.  115  111.  97, 


-^irollts  of 
buslneMi. 


3  N.  E.  720 ;  Sauer  v.  New  York,  44 
App.  Div.  305,  60  N.  Y.  Supp.  648; 
Re  Gilroy,  26  App.  Div.  314,  49  N. 
Y.  Supp.  798 ;  Newton  v.  Armstrong, 
63  Hun,  628,  45  N.  Y.  S.  R-  18,  19 
N.  Y.  Supp.  573 ;  Edmands  v.  Bos- 
ton, 108  Mass.  536 ;  Cobb  v.  Boston, 
109  Mass.  438;  Becker  v.  Phila- 
delphia &  R.  Terminal  R.  Co.  177 
Pa.  252,  35  L.R.A.  583,  36  Atl. 
617;  Kossler  v.  Pittsburg,  C.  C.  & 
St.  L.  R.  Co.  208  Pa.  50,  57  Atl.  66. 
Several  of  these  cases  specifically 
deny  the  admissibility  of  evidence 
of  past  profits  derived  from  the  land 
taken.  Others  rule  out  proof  of 
future  profits.  No  authority  ex- 
plicitly holding  that,  under  ordi- 
nary circumstances,  such  evidence 
can  be  received  to  prove  market 
value,  has  been  cited  or  found. 

In  some  jurisdictions,  the  pecu- 
liar character  of  the  property  to  be 
condemned  or  the  circumstances  of 
the  owner  are  permitted  to  vary  the 
rule  and  to  constitute  an  exception 
thereto.  Thus,  in  Montgomery 
County  V.  Schuylkill  Bridge  Co.  110 
Pa.  54,  20  Atl.  407,  in  which  the 
subject  of  condemnation  was  a  toll 
bridge,  the  court  recognized  the 
exception  and  permitted  the  intro- 
duction of  proof  of  past  annual  net 
profits  as  tending  to  show  the 
market  value  of  the  bridge.  Mr. 
Justice  Paxson,  delivering  the  opin- 
ion of  the  court,  said :  "The  princi- 
ple is  well  enough,  but  it  has  no  ap- 
plication to  the  facts  of  this  case. 
The  property  taken  was  of  a  pecu- 
liar character,  and  can  hardly  be 
said  to  have  a  market  value.^ 

In  Pittsburgh  &  W.  R.  Co.  v.  Pat- 
terson, 107  Pa.  461,  the  same  court 
denied  the  right  of  a  jury  to  take 
in  consideration,  in  its  estimate  of 
compensation  and  damages,  any 
supposed  loss  of  profits,  sasring: 
"Such  an  assessment  would  be  pure- 
ly speculative,  and  a  rule  which 
justified  it  would  lead  to  most  ruin- 
ous results." 

In  Metropolitan  West  Side  Elev. 
R.  Co.  V.  Siegel,  161  HI.  638, 44  N.  E. 
276,  the  owners  were  allowed  the 
cost  of  removal  of  their  personal 
property  from  the  real  estate  taken 
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and  damages  for  interruption  of 
their  business;  but  it  was  carefully 
noted  that  the  allowances  were 
made  under  an  exception  to  the 
general  rule.  These  cases*  are  re- 
ferred to  merely  to  show  that  such 
exceptions  are  recognized  in  some 
jurisdictions.  They  are  not  appli- 
cable here,  for  there  is  nothing  of. 
an  anomalous  character  in  this  case, 
justifying  an  inquiry  as  to  the  ex- 
istence of  such  exceptions  here. 

All  of  the  evidence  tending  to 
prove  that  the  new  barn  is  not  as 
conveniently  or  advantageously  lo- 
j^^^^^  cated  as  the  old  one 
iMAtioB  was  improperly  ad- 
mitted. As  in  the 
case  of  profits,  it  pertains,  not  to  the 
value  of  the  property  taken  or  dam- 
age to  the  residue,  but  to  the  busi- 
ness of  one  of  the  defendants.  For 
injury  or  detriment  to  that  the  law 
does  not  require  the  condemnor  to 
compensate.  Buckhannon  &  N.  R. 
Co.  V.  Great  Scott  Coal  &  Coke  Co. 
75  W.  Va.  423,  83  S.  E.  1031; 
Shenandoah  Valley  B.  Co.  v.  Shep- 
herd, 26  W.  Va.  672.  Such  dam- 
ages are  said  to  be  common  to  the 
owners  of  other  like  business  enter- 
prises of  the  conununity.  The  true 
reason  noay  be  that  presumptively 
the  world  affords  the  trader  just  as 
good  opportunities  in  other  places, 
and  the  inconvenience  and  expense 
of  finding  another  location  are  inci- 
dents of  the  business,  and  not  ele- 
ments of  damage  to  the  property 
condemned ;  the  constitutional  guar- 
anty being  limited  by  its  terms  to 
compensation  for  property  taken 
and  indemnity  for  injury  to  property 
not  taken.  If  an  established  business 
is  to  be  continued  on  the  residue  of 
property  only  partially  taken,  an  al- 
lovtrance  for  interruption  to  the  busi- 
ness may  possibly  be  justifiable,  on 
the  theory  of  temporary  loss  of  use 
of  the  residue  of  the  property;  but 
as  to  this  we  decide  nothing,  since 
the  question  does  not  arii^e,  the  busi- 
ness having  been  removed  to  an- 
other piece  of  land. 

Evidence  of  the  cost  of  construc- 
7  A.L.R.— 11. 
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tion  of  a  new  bam  on  another  site 
was  improperly  ad- 
mitted   also.     The  SSTie^rdo-.i. 
applicant  pays  the  i^Sffdi^i.""" 
value    of    the    old 
barn,  and,  out  of  that  compensation 
or  otherwise,  the  defendant  should 

Erovide  himself  with  a  new  one,  if 
e  needs  or  desires  it.  As  the  appli- 
cant takes  a  good  portion  of  each 
building,  and  the  lots  are  too  small 
to  afford  room  for  them  on  what  re- 
mains of  each  lot,  they  are  in  legal 
contemplation  wholly  taken.  In 
other  words,  they  are  to  be  treated^ 
upon  the  inquiry  as  lo  compensa- 
tion, as  if  they  were  wholly  taken. 
Ohio  River  R.  Co.  v.  Gibbens,  35  W. 
Va.  57,  12  S.  E.  1093 ;  Pumpelly  v. 
Green  Bay  &  M.  Canal  Co.  13  Wall. 
180,  20  L.  ed.  557 ;  Eaton  v.  Boston, 
C.  &  M.  R.  Co.  51  N.  H.  504,  12 
Am.  Rep.  147.  They  are  parts  of 
the  property  taken,  and  are  there- 
fore to  be  paid  for.  The  con- 
demnor is  not  required,  in  addition 
to  such  payment,  to  provide  new 
buildings.  The  case  is  entirely  dif- 
ferent fr<»n  one  in  which  a  building 
can  be  moved  over  onto  the  untaken 
residue  of  a  tract  of  land  and  its 
uses  continued.  In  the  latter  case, 
cost  of  removal  might  be  evidence 
bearing  on  the  question  of  dam- 
ages to  the  residue;  but  we  do  not 
have  this  question.  The  evidence  of 
the  cost  of  erection  of  the  new 
barn  is  too  uncertain  as  an  element 
of  proof  of  the  value  of  the  old  one. 
It  was  put  up  on  different  ground, 
and  the  cost  of  preparation  of  the 
new  site  may  have  been  consider- 
ably more  or  less  than  that  incident 
to  the  construction  of  the  old  one, 
which  included  expensive  excava- 
tion and  retaining  walls.  If  iden- 
tity or  close  similarity  of  conditions 
in  all  respects  would  make  this  evi- 
dence admissible,  as  tending  to 
prove  the  value  of  the  old  bam,  it  is 
not  disclosed,  and  the  record  does 
not  indicate  that  it  can  be. 

Between  the  two  lots  in  question 
there  wa»  another  small  one  owned 
by  Conley  alone,  and  a  part  of 
which  was  taken.  Kincaid  alone 
owned    another    lot  adjoining  all 
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three  of  those  involved  in  the  pro- 
ceeding, and  on  it  he  resided  in  a 
house  worth  probably  $3,00Q;  but 
no  part  of  that  lot  was  taken.  De- 
fendants were  allowed,  over  objec- 
tions, to  prove  damages  to  his  resi- 
dence lot,  resulting  from  the  con- 
struction of  the  railroad  in  front  of 
it.  No  direct  effort  is  made  in  the 
brief  for  defendant  in  error  to  sus- 
tain thjs  ruling,  but  it  is  treated  as 
part  of  the  evidence  relating  to  an 
assessment  for  taxation,  in  an  effort 
to  apportion  the  assessment  be- 
tween the  residence  lot  and  the 
store  lot ;  they  having  been  assessed 
together.  This  effort  at  apportion- 
ment, however,  did  not  necessarily 
involve  proof  of  damage  to  the  resi- 
dence lot,  which  was  not  involved 

in  the  proceeding. 
ronti'vaon''.  lot.     Admission  of  such 

proof  was  a  palpa- 
ble error.  On  this  subject,  the  rule 
is  strict.  Lewis,  Em.  Dom.  697,  cit- 
ing numerous  cases  sustaining  the 
text. 

Evidence  of  an  inquiry  made  by 
an  agent  and  attorney  of  the  con- 
demnor as  to  whether  one  of  the  de- 
fendants would  accept  a  certain 
amount  of  money  by  way  of  com- 
pensation and  damages,  if  he  were 
sole  owner  of  the  property,  was  ad- 
mitted over  objection.  As  there 
BTidenc  ^*®  ^^  proof  of  any 

eminent  domain     authority        in        the 

i;?n,iion-*"'*  a^ent  and  attorney 
mnthority  of        to  bind  Ws  prfnci- 

***"  •  pal    by    an    agree- 

ment as  to  the  compensation  and 
damages,  this  evidence  was  im- 
properly admitted.  One  dealing 
with  an  agent  must  know  the  extent 
of  his  authority.  Uniontown  Groc- 
ery Co.  V.  Dawson,  68  W.  Va.  332, 
69  S.  E.  845,  Ann.  Cas.  1912B,  148. 
The  inquiry,  if  made,  was  no  evi- 
dence of  the  value  of  the  property 
and  rights  sought.  It  was  an  effort 
to  ascertain  the  attitude  of  the  de- 
fendants, and  did  not  import  pur- 
pose or  willingness  to  pay  the 
amount  suggested.  Besides,  there 
is  no  proof  of  intent  on  the  part  of 
the  principal  to  make  the  agent  a 
witness  either  for  or  against  it  in 


the  condemnation  proceeding.  It 
was  bad  for  want  of  proof  of  au- 
thority in  the  agent,  and  also  for 
lack  of  tendency  to  prove  value. 

Ordinarily  it  would  be  highly  im- 
proper to  permit  the  owner  to  prove 
th6  value  of  the  en- 
tire property,  when  ?irn^r7om.i« 
•  ?«ly  a  portion  of  it  -^-iJ*-;,  o'^  p.rt 
IS  taken.  But  m 
this  case  the  remnants  are  so  small 
and  unfavorably  located,  lying  be- 
tween the  railroad  track  and  a  rock 
cliff,  that  their  relative  values  prac- 
tically amount  to  almost  nothing, 
and  render  the  ordinary  rule  diffi- 
cult of  application.  It  is  much  more 
convenient  and  intelligible  to  state 
the  entire  values  and  then  make  al- 
lowances for  the  remnants.  In  point 
of  utility,  though  not  of  law  or  fact, 
the  entire  lots,  according  to  the  evi- 
dence, were  substantially  taken,  for 
the  portions  not  taken  were  ren- 
dered almost  useless.  The  buildings 
were,  in  a  legal  sense,  wholly  taken, 
because  they  had  to  be  moved  or  de- 
stroyed. The  assignment  of  error 
respecting  proof  of  entire  values  is, 
for  these  reasons,  held  to  be  un- 
tenable. 

As  the  right  of  the  railroad  com* 
pany  to  t^e  the  land  had  been 
previously  adjudicated  and  acqui- 
esced in  by  the  defendants,  it  was 
too  late  for  them  to 

set   up    the    defense    omnent  domain 

of  lack  of  necessity  -*7«"»*"wy  o^ 

w*  «c*^n.  w*   AA%^^^^K,aAvj    ^fi^^^  property. 

for  condemnation  of 
these  lots  on  the  ground  of  exist- 
ence of  another  way  occasioning 
less  damage.  Introduction  of  evi- 
dence at  &s  stage  of  the  case  to 
prove  such  a  way  could  subserve  no 
useful  or  legitimate  purpose.  It 
pertains  neither  to  the  value  of  the 
land  taken  nor  damages  to  the  resi- 
due. It  might  become  a  fallacious 
basis  of  an  inference  of  wantonness 
on  the  part  of  the  railway  company, 
in  seeking  unnecessarily  to  take  im- 
proved or  actually  used  property, 
when  vacant  property  would  answer 
its  purposes  equally  well.  If  effec- 
tive at  all,  such  an  inference  could 
result  only  in  prejudice  against  the 
railway  company  in  the  trial.    The 
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witness  did  say  the  ground  on  the 
other  side  of  the  road  was  very  steep 
and  rocky;  but  he  had  previously 
stated  the  condemnor  could  have 
gone  that  way  and  obtained  cheaper 
property.  The  court  should  have 
sustained  the  motion  to  strike  that 
evidence  out. 

A  witness  was  improperly  allowed 
to  give  his  opinion  as  to  the  value 
of  the  property,  "taking  into  con- 
sideration   •    •    •   the  possibility  or 

impossibility  of  se- 
curing other  loca^ 
tions.'*  It  was  com- 
petent for  the  defendants  to  prove 
the  location,  the  adaptation  of  the 
property  to  any  use  of  which  it  was 
susceptible,  and  the  use  to  which  it 
had  been  devoted,  as  bearing  on  the 
question  of  market  value ;  but,  for 
reasons  already  stated,  they  could 
not  liave  the  jury  take  into  consid- 
eration facts  tending  to  prove  detri- 
ment to  their  trading  business  con- 
ducted on  the  property.  This 
.  involves  no  mere  interruption  to 
business  to  be  continued  on  the  resi- 
due of  a  tract  of  land,  which  may 
fall  wittiin  an  exception  to  the  gen- 
eral rule.  The  taking  of  the  land 
terminates  the  business  on  that 
tract,  and  the  constitutional  guar- 
anty does  not  require  reimburse- 
ment for  loss  of  business. 

The  argument  submitted  in  sup- 
port of  the  admission  of  the  tax  as- 
sessment of  the  Kincaid  residence 
lot  and  the  store  building  lot,  treat- 
ed as  a  single  piece  of  property,  at 
the  sum  of  $17,280,  fallaciously 
assumes  that  the  assessor  put  the 
same  values  on  the  two  pieces  of 
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property  as  the  witnesses  accorded 
to  them — $5,000  on  the  residence 
lot  and  $12,280  on  the  other.  The 
unreliability  of  assessments  as  in- 
dices to  the  market  values  of  prop- 
erty is  shown  by  the  fact  that  the 
assessment  of  these  two  pieces  of 
property  for  the  preceding  year 
viras  only  $2,000.  Assessments  are 
so  fearfully  and  wonderfully  made 
that  it  would  be  unsafe  to  hazard  a 
guess  as  to  the  method  adopted  in 
any  particular  case.  The  statute 
(Code  1913,  chap.  29,  §  115  [§ 
1000])  makes  them  admissible  on 
questions  of  value;  but,  ordinarily, 
the  assessment  offered  should  be 
limited  to  the  particular,  property 
involved  in  the  proceeding;  for, 
when  two  or  more  pieces  are  com- 
bined, there  is  no  certain  means  of 
knowledge  affording  ground  for  a 
just  and  fair  apportionment,  unless 
the  land  is  all  of  the  same  quality 
and  appears  to  have 
been  valued  by  the  ^^'t^iJfom 
acre  or  the  lot.   The  '* 

court  should  have  excluded  the  acp 
sessment  and  refused  the  instruct 
tion  based  upon  it. 

As  the  evidence  on  the  new  trial 
will  be  different  in  material  re- 
spects from  what  it  was  on  this 
trial,  it  is  deemed  unnecessary,  and 
might  be  improper,  to  enter  upon 
any  inquiry  as  to  whether,  as  it 
stands  now,  it  is  sufficient  to  sus- 
tain the  verdict. 

For  the  errors  noted,  the  judg- 
ment will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded 
for  a  new  trial. 


ANNOTATION. 

Profits  derived  from  botiness  conducted  on  property  taken  by  eminent  domain 
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/.  Introductory, 

This  note  does  not  include  a  discus- 
sion of  the  right  to  recover  for  the 
loss  of  the  profits  of  a  business  or  for 
an  injury  thereto  where  the  property 
on  which  the  business  is  conducted  is 
taken  by  virtue  of  the  power  of  emi- 
nent domain,  but  is  confined  strictly 
to  the  question  whether  profits  de- 
rived from  a  business  conducted  on 
property  are  evidence  of  its  market 
value  in  condemnation  proceedings* 

//.  Rule  in  Vniled  States, 

\  a.  Rule  stated. 

With  remarkable  unanimity  the 
American  jurisdictions  hold  that  evi- 
dence of  profits  derived  from  a  busi- 
ness conducted  on  property  is  too 
speculative,  uncertain,  and  remote  to 
be  considered  as  a  basis  for  comput- 
ing or  ascertaining  the  market  value 
of  the  property  in  condemnation  pro- 
ceedinge. 

United  States.— Lehigh  Valley  Goal 
Co.  V.  Chicago  (1886)  26  Fed.  415. 
Compare  Laflin  v.  Chicago,  W.  &  N. 
R.  Co.  (1887)  as  Fed.  415. 

California.— Stockton  &  C.  R.  Co.  v. 
Galgiani  (1874)  49  Cal.  139;  San 
Diego  Land  &  Town  Co.  v.  Neale 
(1891)  88  Cal.  50,  11  L.R.A.  604,  25 
Pac.  977. 

Georgia, — Compare  Pause  v.  At- 
lanta (1895)  98  Ga.  92,  58  Am.  St.  Rep. 
290,  26  S.  E.  489. 

niiaois^— Booker  y.  Venice  &  C.  R. 
Co.  (1882)  101  111.  338;  Jacksonville 
&  S.  E.  R.  Co.  v.  Walsh  (1888)  106  111. 
253;  De  Buol  v.  Freeport  &  M.  River 
R.  Co.  (1884)  111  111.  499;  Dupuis  v. 
Chicago  &  N.  W.  R.  Co.  (1885)  116 
111.  97,  3  N.  E.  720;  Illinois  C.  R.  Co. 
V.  Lostant  (1897)  167  111.  85,  47  N.  E. 
62 ;  West  Chicago  Park  Comrs.  v.  Boal 
(1908)  232  111.  248,  83  N.  E.  24;  Chi- 
oago  V.  Farwell  <1919)  286  111.  415, 
121  N.  E.  795;  Sanitary .  Dist.  v.  Mc- 
Guirl  (1900)  86  111.  App.  392.  See 
also  Braun  v.  West  Side  Elev.  R.  Co. 
(1896)  166  111.  434,  46  N.  E.  974. 

Maryland.>-Tide  Water  Canal  Co.  v. 
Archer  (1838)  9  Gill  &  J.  479. 

Massachusetts. — ^Whitman  v.  Boston 
&  M.  R.  Co.  (1861)  3  Allen,  133;  Cobb 
V.  Boston  (1872)  109  Mass.  438;  Baili^ 


V.  Boston  &  P.  R.  Corp.  (1903)  182 
Mass.  537,  66  N.  E.  203 ;  Boston  Belt- 
ing Co.  V.  Boston  (1903)  183  Mass. 
254,  67  N.  E.  428. 

Minnesota.  —  King  v.  Minneapolis 
Union  R.  Co.  (1884)  82  Minn.  224,  20 
N.  W.  135;  Kafka  v.  Davidson  (1917) 
135  Minn.  389,  160  N.  W.  1021. 

Missouri. — See  Kansas  City  v.  Bacon 
(1900)  157  Mo,  450,  57  S.  W.  1045. 

New  Hampshire. — Ranlet  v.  Con- 
cord R.  Corp.  (1883)  62  N.  H.  561. 

New  Jersey. — Philadelphia  &  C. 
Ferry  Co.  v.  Inter-City  Link  R.  Co. 
(1908)  76  N.  J.  L.  50,  68  Atl.  1093,  af- 
firmed in  (1909)  77  N.  J.  L.  616,  72 
Atl.  1119. 

New  York.— Re  New  York,  W.  S.  & 
B.  R.  Ca  (1885)  35  Hun,  633;  Re  Buf- 
falo (1886)  1  N.  Y.  S.  R.  742;  Newton 
V.  Armstrong  (1892)  63  Hun,  628,  45 
N.  Y.  S.  R.  18,  19  N.  Y.  Supp.  573 ;  Re 
Gilroy  (1898)  26  App.  Div.  314,  49  N. 
Y.  Supp.  798;  Sauer  v.  New  York 
(1899)  44  App.  Div.  305,  60  N.  Y. 
Supp.  648;  Syracuse  v.  Stacey  (1899) 
45  App.  Div.  249,  61  N.  Y.  Supp.  165, 
affirmed  on  other  grounds  in  (1901) 
169  N.  Y.  231,  62  N.  E.  354;  Re  Sim- 
mons (1908)  58  Misc.  581,  109  N.  Y. 
Supp.  1036,  affirmed  in  (1909)  130 
App.  Div.  356,  114  N.  Y.  Supp.  575; 
Brainerd  v.  SUte  (1911)  74  Misc.  100, 
131  N.  Y.  Supp.  221. 

Pennsylvania — Schuylkill  Nav.  Co. 
V.  Thoburn  (1821)  7  Serg.  &  R.  411; 
Schuylkill  Nav.  Co.  v.  Freedley  (1841) 
6  Whart.  109;  Pittsburgh  &  W.  R.  Co. 
V.  Patterson  (1885)  107  Pa.  461;  Mil- 
ler V.  Windsor  Water  Co.  (1892)  148 
Pa.  429,  23  Atl.  1132;  Hamilton  v. 
Pittsburgh,  B.  &  L.  E.  R.  Co.  (1899) 
190  Pa.  51,  51  L.R.A.  819,  42  Atl.  369 ; 
Kossler  v.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  (1904)  208  Pa.  50,  57  Atl.  66;  Cox 
V.  Philadelphia,  H.  &  P.  R.  Co.  (1906) 
215  Pa.  506,  114  Am.  St.  Rep.  979,  64 
Atl.  729;  Robbins  v.  Scranton  (1907) 
«17  Pb.  677,  66  Atl.  977;  Cole  v.  Ell- 
wood  Power  Co.  (1907)  216  Pa.  283,  65 
Atl.  678;  White  v.  Pennsylvania  R. 
Co.  (1911)  229  Pa.  480,  38  L.R.A, 
(N.S.)  1040,  78  Atl.  1035. 

Virginia.— Richmond,  P.  t  C.  R.  Co. 
V.  Chamblin  (1902)  100  Va.  401,  41 
S.  E.  750.  Compare  Hunter  v.  Chesa- 
peake &  0.  R.  Co.  (Fitzhugh  v.  Chesa- 
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peake  A  O.  R.  Go.)  (1907)  167  Ya.  158, 
17  L.R.A.(N.S.)  124,  59  S.  E.  415. 

Wftfthk^rton* — ^Taeoma  ▼.  Nisqcially 
Power  Co.  (1910)  57  Wash.  429,  197 
Pac.  199. 

West  Virginia.— Norfolk  &  W.  R.  Co. 
▼.  Davis  (1906)  68  W.  Va.  620,  52  S. 
£•  724;  Buckhanaon  &  N.  R.  Co.  v. 
Great  Scott  Coal  ft  Coke  Co.  (1914)  75 
W.  Va.  423,  83  S.  E.  1031.  And  see 
the  reported  case  (Gaulby  &  E.  R.  Co. 
V.  CONLSY,  ante,  167) . 

In  Braun  v.  West  Side  Elev.  R.  Co. 
(liL)  supra,  the  court  stated  the  sren- 
erai  rule  as  follows:  'The  general 
rule  is,  that  just  compensation  to  the 
owner  of  private  property  taken  or 
damaged  for  public  use  is  to  be  meas- 
ured by  its  fair  cash  market  value. 
.  •  •  This  rule  excludes  all  evi- 
dence as  to  the  amount  of  business 
done  or  which  could  be  done  in  the 
property,  or  the  probate  profits  aris- 
ing therefrom."  In  that  case,  how- 
ever, evidence  of  the  profits  derived 
from  the  business  conducted  on  the 
condemned  property  was  not  offered 
as  an  element  determining  the  market 
value,  but  as  a  loss  constituting  a 
separate  item  of  damage. 

b.  Appticatlon  of  rule. 

1,  Condemnation  for  %ise  of  railt*oad. 

Thus  in  Buckhannon  &  N.  R.  Go.  v. 
Great  Scott  Coal  &  Coke  Co.  (1914) 
75  W.  Va.  423,  83  S.  E.  1081,  it  was 
held  improper  to  go  into  the  question 
of  profits  derived  from  a  business  con« 
ducted  on  property  taken  for  the  use 
of  a  railroad,  in  order  to  show  its 
market  value,  although  it  was  proper 
to  show  how  the  property  was  used 
as  bearing  on  its  value. 

See  to  the  same  effect:  Jacksonville 
&  S.  E.  R.  Co.  V.  Walsh  (1883)  106  IlL 
253;  Whitman  v.  Boston  &  M.  R.  Co. 
(1861)  3  Allen  (Mass.)  133;  Bailey  v. 
Boston  &  P.  R.  0)rp.  (1903)  182 
Mass.  587,  66  N.  E.  203 ;  Philadelphia 
&  C.  Ferry  Ck).  v.  Inter-City  Link  R. 
Co.  (1908)  76  N.  J.  L.  50,  68  Atl.  1093, 
affirmed  in  (1909)  77  N.  J.  L.  616,  72 
Atl.  1119;  Re  New  York,  W.  S.  &  B. 
R.  Co.  (1885)  35  Hun  (N.  Y-)  683; 
Becker  v.  PbUadelphla  &  R.  Tesvminal 
R.  Co.  (1896)  177  Pa.  262,  36  L.R.A. 
583,  35  AU.  617;  Cox  v.  Philadelphia, 


H.  &  P.  R.  Co.  (1906)  21^  Pa.  606,  114 
Am.  St.  Rep.  979,  64  Atl.  729;  White 
V.  Pennsylvania  R.  Co.  (1911)  229  Pa. 
480,  88  L.R.A.(N.S.)  1040,  78  Atl. 
1085;  Richmond,  P.  A  C.  R.  Co.  v. 
Chamblin  (1902)  100  Va.  401,  41  S.  E. 
760. 

In  Hamilton  v.  Pittsburg,  B.  &  L.  E. 
R.  Co.  (1899)  190  Pa.  51,  51  L.R.A. 
319,  42  Atl.  369,  a  proceeding  to  deter- 
mine the  amount  of  compensation  due 
the  plaintiff  for  the  taking  of  part  of 
his  land  for  railroad  purposes,  he  of- 
fered in  evidence  testimony  as  to  the 
future  profits  he  expected  to  derive 
from  a  business  conducted  in  the 
property,  by  reason  of  a  proposed  in- 
crease in  his  plant.  The  court  held  * 
that  it  was  error  to  admit  this  evi- 
dence; for  it  was  unreliable,  specula- 
tive, and  remote,  and  did  not  consti- 
tute evidence  of  the  market  value  of 
the  property  taken. 

See  to  the  same  effect  Booker  v. 
Venice  &  C.  R.  Co.  (1882)  101  111.  333; 
Pittsburgh  &  W.  R.  Co.  v.  Patterson 
(1885)  107  Pa.  461;  Norfolk  &  W.  R. 
Co.  V.  Davis  (1906)  58  W,  Va.  620,  52 
S.  E.  724. 

Where,  in  an  action  to  condemn  a 
strip  of  land,  including  the  appellant's 
premises,  for  railroad  purposes,  the 
landowner  attempted  to  show  the  mar- 
ket value  of  his  property  by  intro- 
ducing evidence  of  the  profits  derived 
from  his  wine  cellar,  the  court  held 
that  the  profits  were  too  remote,  and 
did  not  tend  to  throw  any  light  on  the 
market  value  of  the  property.  De 
Buol  V.  Freeport  &  M.  River  R.  Co. 
(1884)  111  UK  499. 

And  in  Kossler  v.  Pittsburg,  C.  C. 
ft  St.  L.  R.  Co.  (1904)  208  Pa.  50,  57 
Atl.  66,  wherein  it  appeared  that  in 
part  of  the  plaintiff's  lot,  taken  for 
railroad  purposes,  was  situated  a  salt 
well,  and  the  complainant  offered  to 
prove  as  an  element  in  fixing  the  mar- 
ket value  of  the  same  the  profits  de- 
rived from  selling  the  product  of  the 
well  after  the  same  had  been  treated 
and  prepared  in  a  manufacturing 
plant,  the  court  held  that  the  evidence 
.was  improper  and  inadmissible  for 
the  purpose  of  showing  the  market 
value  of  the  property  condemned,  say- 
ing r   *'In  so  far  as  the  salt* water  well 
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constituted  an  element  of  value,  it  was 
merely  as  contributing  a  certain  vol- 
ume of  salt  water.  Whether  or  not 
this  product,  as  such,  had  any  mar- 
ket value,  does  not  appear  from  the 
evidence.  No  use  had  been  made  of 
it  for  a  period  of  some  nine  years,  and 
there  was  nothing  to  show  what  its 
value  was,  except  in  connection  with 
the  erection  of  an  evaporating  plant, 
and  its  operation  subject  to  the  con- 
tingencies of  business.  It  is  suggest- 
ed in  the  argument  of  appellee,  that 
the  proof  of  the  value  of  the  salt- 
water well  in  this  case  is  to  be  likened 
to  that  of  an  oil  well.  Be  it  so :  The 
market  value  of  an  oil  well  is  not  de- 
termined by  evidence  of  the  profits 
which  can  be  made  from  the  product 
of  the  well,  by  means  of  a  refinery 
erected  upon  the  spot,  operated  with 
successful  business  skill.  Its  market 
value  is  its  selling  value  as  a  well. 
In  the  present  case,  the  market  value 
of  the  salt-water  well,  if  it  were  shown 
to  have  had  any,  at  the  time  of  the 
taking,  would  be  one  of  the  elements 
entering  into  the  value  of  the  prop- 
erty as  a  whole.  If  the  well  was  de- 
stroyed, its  value  would  also  be  one 
of  the  elements  of  depreciation,  to  be 
considered  in  ascertaining  the  loss  in 
the  selling  value  of  the  whole  property 
caused  by  the  entry  of  the  defendant 
company." 

In  Stockton  &  C.  R.  Co.  v.  Galgiani 
(1874)  49  Cal.  139,  an  action  to  deter- 
mine the  value  of  lands  taken  for 
railroad  purposes,  it  appeared  that  the 
land  of  the  respondent  and  his  coten- 
ants  was  planted  with  vines  and  culti- 
vated as  a  vineyard.  In  the  court 
below  evidence  was  allowed  showing 
the  annual  net  profits  per  acre  derived 
from  the  land  taken  as  an  element  of 
its  market  value.  The  court  held  that 
the  evidence  was  inadmissible,  saying: 
''The  fact  to  be  ascertained  was  the 
value  of  the  land  at  the  time  of  the 
taking.  It  is  not  allowed  to  arrive  at 
this  fact  by  proof  of  the  annual  net 
profits  derived  from  a  particular  use. 
The  profit  for  any  year  would  depend 
upon  many  and  varying  circumstances, 
such  as  the  nature  of  the  season,  the 
price  of  labor,  the  condition  of  the 
market  as  to  supply  and  demand  in  re- 


spect to  the  particular  product,  etc. 
A  valuation  derived  from  such  evi- 
dence would  be  conjectural  and  specu- 
lative, and  would  not  form  a  proper 
basis  for  an  estimate  of  damages." 

In  King  v.  Minneapolis  Union  R.  Co. 
(1884)  32  Minn.  224,  20  N.  W.  135, 
wherein  it  appeared  that  manufactur- 
ing business  had  been  carried  on  for 
a  number  of  years  on  property  sought 
to  be  condemned  for  railroad  purposes, 
the  court  held  that  it  was  proper  to 
consider  the  business  conducted  on  the 
premises  as  an  element  in  ascertaining 
its  market  value,  but  recourse  could 
not  be  had  to  evidence  showing  the 
profits  derived  from  the  business. 

So,  in  Ranlet  v.  Concord  R.  Corp. 
(1883)  62  N.  H.  561,  wherein  it  ap- 
peared that  the  plaintiff's  lands,  on 
which  he  conducted  a  coal  and  wood 
business,  were  taken  for  railroad  pur- 
poses, evidence  was  offered  showing 
the  annual  profits  and  income  derived 
from  the  business.  The  court  held 
that  the  evidence  was  immaterial  an4 
was  properly  excluded;  for  the  true 
measure  of  damages  for  the  taking  of 
the  lands  was  the  market  value  there- 
of, and  the  evidence  excluded  could 
furnish  no  aid  in  the  determination  of 
that  question. 

In  the  reported  case  (Gauley  &  E. 
R.  Co.  V.  Ck)NLEY,  ante,  157),  it  appears 
that  two  lots  were  condemned  for  the 
use  of  a  railroad,  upon  one  of  which 
was  a  horse  and  mule  barn.  The  own- 
ers were  permitted  over  objection  to 
prove  in  evidence  the  net  income  and 
profits  of  the  horse  and  mule  business 
conducted  by  them  on  the  property,  as 
an  index  to  its  market  value.  The 
court  holds  that  the  evidence  was  in- 
admissible; for  the  profits  derived 
from  a  business  conducted  upon  the 
property  was  uncertain  and  specula- 
tive in  character,  depending  on  the 
capital  invested,  the  skill  and  manage- 
ment of  the  owners,  and  other  ele- 
ments extrinsic  to  the  property  itself, 
and  therefore  it  did  not  afford  a  true 
basis  for  the  ascertainment  of  the 
market  value  of  the  property. 

But  compare  Laflin  v.  Chicago,  W. 
&  N.  R.  Co.  (1887)  88  Fed.  415,  where- 
in  the  plaintiff  sought  the  ascertain- 
ment of  damages   sustained  by   the 
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construction  of  the  defendant's  rail- 
road across  a  tract  of  land  owned  by 
him.     It  appeared  that  the  plaintiff 
conducted  a  summer  hotel  on  part  of 
the  property,  and  that  the  remainder 
of  the  land  he  proposed  to  plot  and 
sell  in  the  form  of  village  lota.    Fot 
the  purpose  of  showing  the  deprecia- 
tion in  the  market  value  of  the  hotel 
proper^  and  the  lots,  the  plaintiff  of- 
fered evidence  showing  loss  of  patron- 
age and  profits  to  the  hotel  by  reason 
of  the  operation  of  the  defendant's 
railroad,  and  the  expected  prices  and 
profits  to  be  derived  from  the  sale  of 
the   lots.     The   court  instructed   the 
jury,  firstly,  to  disregard  the  evidence 
showing  the  expected  profits  from  the 
sale  of  the  lands  by  lots,  as  a  measure 
of  their  value;  for  any  supposed  prof- 
its that  might  be  made  in  the  future 
were  too  remote,  uncertain,  and  specu- 
lative; but,  secondly,  they  could  take 
with  consideration  the  probable  effects 
upon  the  hotel  business  and  the  loss 
or  profits  therefrom,  not  for  the  pur- 
pose of  assessing  damages  for  such 
items  individually,  but  in  order  to  de- 
termine how  much  the  property  was 
diminished  in  value  by  these  remote 
injuries.    The  court  said:    ''You  will 
thereforo  bear  clearly  in  mind  that 
you  are  not  to  allow  the  plaintiff,  as 
damages,  any  loss  of  profits  in  the 
business  of  the  hotel,  or  loss  of  busi- 
ness or  patronage,  either  presently  or  * 
prospectively;  nor  are  you  to  allow 
him  damages  on  account  of  inconven- 
ience   or   danger  in  the   use   of  the 
drives  on  or  around  the  premises,  or 
on  account  of  annoyances  arising  from 
smoke  from  the  engines  or  noise  of 
the  engine  whistles,  or  increased  ex- 
posure to  fire,  or  on  account  of  any  . 
inconveniences  in  the  use  of  the  hotel 
property.    The  true  question  is,  How  . 
much   was  the  salable  value  of  the 
lands  of  the  plaintiff,  and  the  improve- 
ments thereon,  from  which  the  strip 
for  right  of  way  was  severed,  dimin- 
ished by  the  taking  of  that  strip  for 
railroad  purposes  7  While,  therefore,  it 
is  your  duty,  in  computing  the  dam- 
ages in  this  case,  to  exclude  the  items 
before  mentioned,  and  any  others  of  a 
similar  nature,  from  your  consider- 
ation, as  independent  items  of  damage. 


you  will  at  the  same  time  understand 
that  you  have  the  right,  and  that  it  is 
entirely  proper,  to  consider  this  testi- 
mony of  alleged  inconveniences,  an- 
noyances, and  dangers,  and  any  prob- 
able effects  upon  the  business  of  the 
hotel,  as  accounting  in  some  measure 
for  the  valuations  stated  by  the  wit- 
nesses ;  also  to  enable  you  to  estimate 
the  value  of  the  opinions  of  witnesses 
as  to  the  alleged  depreciation  in  the 
value  of  the  property;  and,  determin- 
ing from  the  testimony  how  much,  if 
at  all,  the  property  is  diminished  in 
value  by  exposure  to  those  remote  in- 
juries, in  that  manner  to  aid  you  in 
measuring  the  actual  or  real  loss,  if 
any,  to  the  plaintiff  by  the  severance 
from  his  lands  of  the  strip  taken  for 
right  of  way,  and  its  appropriation  for 
railroad  purposes." 

Compare  also  Hunter  v.  Chesapeake 
&  0.  R.  Co.  (Fitzhugh  v.  Chesapeake  & 
0.  R.  Co.)  (1907)  107  Va,  158,  17 
L.R.A.(N.S.)  124,  59  S.  E.  415,  where 
in  a  condemnation  proceeding,  it  ap- 
peared that  a  certain  parcel  of  real 
estate  was  taken  for  railroad  purposes, 
and  upon  this  property  a  large  and 
profitable  business  had  been  con- 
ducted. The  court  held  that,  While 
loss  of  profits  or  damage  to  business 
was  not  an  element  for  consideration 
in  determining  the  market  value  of  the 
property  because  a  matter  of  specula- 
tion and  conjecture,  nevertheless,  the 
profits  earned  in  a  business  conducted 
on  the  property  taken  were  proper  to 
be  considered  in  ascertaining  and  fix- 
ing the  market  value  of  the  property. 
However,  in  the  instant  case  profits 
derived  from  the  business  conducted 
on  the  property  were  not  offered  as 
evidence  of  the  market  value,  but  the 
plaintiff  claimed  damages  for  the  loss 
of  profits  as  an  independent  item. 

2»  CandemnatUm  for  otker  purposes. 

In  Chicago  v.  Farwell  (1919)  286 
111.  415,  121  N.  E.  795,  wherein  evi- 
dence was  offered  of  the  profits  de- 
rived from  a  soap  manufactory  con- 
ducted on  the  property,  part  of  which 
was  condemned  by  the  defendant  city 
for  a  municipal  putpose,  as  an  element 
showing  the  market  value  of  the  prop- 
erty, the  court  held  that  where  prop- 
erty had  a  market  value  evidence  of 
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profits  derived  from  it  was  inadmissi- 
ble as  a  basis  for  fixing  compensation. 

In  Re  Simmons  (1908)  68  Misc.  581, 
109  N.  Y.  Supp.  1086,  affirmed  in 
(1909)  130  App.  Div.  856,  114  N. 
Y.  Supp.  575,  it  was  held  that  the 
commissioners,  appointed  solely  to 
ascertain  the  market  value  of  lands 
condemned  for  the  purpose  of  con- 
structing thereon  a  citV  reservoir, 
properly  rejected  evidence  of  the  gross 
receipts  and  net  profits  derived  from 
a  business  conducted  on  the  land;  for 
the  testimony  offered  was  no  evidence 
of  the  market  value  of  the  property. 

See  to  the  same  effect  San  Diego 
Land  &  Town  Co.  v.  Neale  (1891)  88 
Cal.  50,  11  L.R.A.  604,  25  Pac.  977. 

In  Lehigh  Valley  Coal  Co.  v.  Chicago 
(1886)  26  Fed.  415,  in  determining  the 
depreciation  in  the  market  value  of 
the  plaintiff's  premises  by  reason  of 
the  construction  of  a  viaduct,  the  court 
instructed  the  jury  not  to  consider  the 
past  or  future  profits  of  the  business 
there  carried  on,  for  they  were  too 
speculative  and  uncertain,  and  there- 
fore not  a  proper  basis  upon  which  to 
ascertain  the  market  value  of  the  prop- 
erty. See  to  the  same  effect  Robbins 
V.  Scranton  (1907)  217  Pa.  577,  66  Atl. 
977;  Sauer  v.  New  York  (1899)  44 
App.  Div.  805,  60  N.  Y.  Supp.  648. 

In  Newton  v.  Armstrong  (1892)  63 
Hun,  628,  45  N.  Y.  S.  R.  18,  19  N.  Y. 
Supp.  573,  a  proceeding  to  condemn 
certain  lands  for  aqueduct  purposes, 
the  owner  of  the  lands  sought  to  prove, 
as  showing  the  value  of  the  property, 
the  amount  of  business  done  by  him 
in  a  mill  conducted  on  the  land,  and 
the  profits  derived  therefrom.  The 
court  held  that  this  evidence  was  prop- 
erly excluded,  for  it  did  not  tend  to 
prove  the  market  value  of  the  prop- 
erty, holding  that  ''the  size  and  capac- 
ity of  the  mill,  and  the  extent  of  the 
water,  of  course,  were  relevant.  But 
an  inquiry  into  the  owner's  business 
involved  other  elements — the  owner's 
business  skill,  the  price  of  labor,  the 
absence  of  presence  of  competition—*- 
which  did  not  affect  the  value  of  the 
property;" 

And  in  Schuylkill  Nav.  Co.  v.  Tho- 
burn  (1821)  7'Serg.  &  R.  (Pa.)  411, 
an  action  to  ascertain  the  amount  of 


damage  suffered  by  a  landowner  by 
the  inundation  of  his  property  caused 
by  the  waters  of  a  stream  dammed  for 
a  public  use,  the  court  held  that  the 
market  vaine  of  the  property  could  not 
be  shown  by  evidence  of  the  profits  de- 
prived from  a  business  conducted  there- 
on, saying:  'It  is-  evident  that  the 
profit,  in  any  branch  of  manufactures, 
must  mainly  depend  on  the  amount  of 
capital  invested,  the  number  of  work- 
men employed,  and  the  extent  of  the 
business  carried  on;  but  it  would  be 
plainly  unjust  to  put  in  the  power  of 
the  plaintiff  by  an  increase  of  all 
these,  to  an  amount  beyond  what  the 
demand  for  the  manufactured  article 
would  justify,  to  charge  the  defendant 
in  the  same  proportion  for  the  injuries 
sustained  by  the  impeding  of  his  works 
in  his  business  thus  extended,  as  for 
a  loss  in  his  ordinary  mode  of  carrying 
it  on ;  that  would  make  the  defendant 
an  insurer  of  ordinary  profits,  in  a 
new  state  of  the  business,  pushed  to 
a  morbid  extent,  and  would  put  in  the 
power  of  the  plaintiff  to  increase  the 
damages  to  any  extent  he  might  think 
proper.  I  mention  this  to  show  the 
danger  of  taking  into  consideration 
circumstances  posterior  to  time  when 
the  privilege  is  fully  entered  on,  and 
its  consequences  to  the  individual  to 
be  compensated  are  ascertained.  The 
jury  are  to  consider  the  matter  just 
as  if  they  were  called  on  to  value  the 
injury  at  the  moment  when  compen- 
sation could  be  first  demanded;  they 
are  to  value  the  injury  to  the  property, 
without  reference  to  the  person  of  the 
owner,  or  the  actual  state  of  his  busi- 
ness; and  in  doing  that,  the  only  safe 
rule  is  to  inquire,  What  would  the 
property,  unaffected  by  the  obstruc- 
tion, have  sold  for,  at  the  time  the  in- 
jury was  committed?  What  would  it 
have  sold  for,  as  affected  by  the  in- 
jury? The  difference  is  the  true  meas- 
ure of  compensation." 

In  Syracuse  v.  Stacey  (1899)  45 
App.  Div.  249,  61  N.  Y.  Supp.  166,  af- 
firmed on  other  grounds  in  (1901)  169 
N.  Y.  231,  62  N.  E.  354,  wherein  it 
appeared  that  certain*  land  and  water 
rights  were  taken  for  the  inirposes  of 
erectinig  and  maintaining  a  reservoir 
for  a  city,  evidence  was  excluded  of 
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profits  earned  in  a  business  conducted 
on  the  property  taken,  which  was  of- 
fered in  determining  the  market  value 
of  the  premises.  The  court  held  that 
the  evidence  was  inadmissible. 

And  in  Kafka  v.  Davidson  (1917) 
135  Minn.  389, 160  N.  W.  1021,  wherein 
it  appeared  that  a  strip  of  property 
was  condemned  for  the  purpose  of 
widenin^r  a  city  street,  the  court  held 
that  it  was  con^ietent  to  prove  that 
the  market  value  of  the  premises  taken 
was  enhanced  by  the  fact  that  a  cigar 
business  had  been  maintained  for  a 
number  of  years  on  the  property,  but 
evidence  as  to  the  amount  of  profits 
derived  from  the  business  was  not  ad- 
missible as  an  element  showing  the 
market  value  of  the  property  or  the 
injury  thereto. 

In  Tide  Water  Canal  Co.  v.  Archer 
(1838)  9  Gill  &  J.  (Md.)  479,  wherein 
testimony  was  offered  to  show  what 
profits  might  reasonably  or  probably 
be  made  from  a  business  carried  on  by 
tenants  on  property  sought  to  be  con- 
demned, the  court  held  that  such  evi- 
dence was  too  uncertain  and  variable 
to  be  admissible  in  order  to  determine 
the  value  of  the  tenants'  lease  rights. 

In  an  action  to  determine  the  value 
of  a  leasehold  estate  taken  by  the  city 
of  Boston  under  the  Statute  of  1867, 
chap.  308,  evidence  was  offered  as  to 
the  annual  profits  derived  from  a  busi- 
ness conducted  on  the  premises  taken. 
The  court  held  that  an  exclusion  of 
the  evidence  was  proper;  for  profits  of 
a  business  did  not  constitute,  and 
could  not  be  considered  in  determin- 
ing, the  market  value  of  the  estate  con- 
demned. Cobb  V.  Boston  (1872)  109 
Mass.  438. 

In  Boston  Belting  Co.  v.  Boston 
(1903)  183  Mass.  254,  67  N.  E.  428,  it 
was  held  that  loss  of  business  could 
not  be  considered  as  an  element  show- 
ing the  depreciation  in  market  value 
of  the  property  on  which  the  business 
was  conducted,  caused  by  the  taking  of 
the  waters  of  a  brook  flowing  through 
the  property  and  used  in  the  operation 
of  the  business  conducted  thereon. 

In  West  Chicago  Park  Comrs.  v. 
Boal  (1908)  232  IlL  248,  83  N.  £.  824, 
a  proceeding  to  ascertain  the  compen- 
sation to  be  paid  for  certain  lots  to 


be  devoted  to  public  use  as  a  park,  it 
appeared  that  tiie  defendant  was  the 
owner  of  a  number  of  the  lots,  on  one 
of  which  was  conducted  a  saloon. 
Evidence  was  received  of  the  profits 
and  net  income  from  the  saloon  as  an 
element  showing  the  market  value  of 
the  leasehold.  The  court  held  that  the 
admission  of  this  evidence  was  erron- 
eous, for  the  amount  of  business 
transacted  in  the  saloon  or  the  profits 
thereof  were  not  elements  to  be  con- 
sidered in  fixing  the  market  value. 

Where,  in  a  proceeding  to  appraise 
the  value  of  certain  property  taken  for 
the  use  of  a  city,  the  owners  of  the 
property  sought  to  show  the  profits  de- 
rived from  a  business  conducted  by 
them  on  the  premises  as  evidence  of 
its  market  value,  the  court  held  that 
an  exclusion  of  such  evidence  was 
propei*,  saying:  '*It  is  doubtless  com- 
petent for  the  landowner  to  prove  the 
value  of  the  land  taken  from  him  for 
any  purpose  for  which  it  may  properly 
be  used,  and  he  is  entitled  to  that 
value,  even  though  he  may  put  the 
property  to  a  different  use.  It  was  of 
course  competent  to  show  that  the 
property  was  used  for  business  pur- 
poses and  was  suitable  for  such  pur- 
poses, for  as  a  rule  business  property 
demands  a  higher  price  than  property 
used  merely  for  the  purpose  of  resi- 
dence. It  was  also  competent  to  show 
the  general  character  of  the  business, 
for  property  desirable  or  available  for 
business  of  a  certain  character  com- 
mands higher  prices  than  property 
only  suitable  for  business  of  another 
character;  but  the  profits  the  occu- 
pants had  realized  from  the  business 
carried  on  upon  the  property  do  not 
tend  to  show  the  value  of  the  property 
itself."  Re  Gilroy  (1898)  26  App.  Div. 
314,  49  N.  Y.  Supp.  798. 

In  Re  Buffalo  (1886)  1  N.  Y.  S.  R. 
742,  the  court  held  that,  in  estimating 
the  market  value  of  property  taken  for 
municipal  purposes,  loss  of  profits 
from  a  business  conducted  opt  the 
property  should  not  be  considered*  for 
the  same  was  no  evidence  of  the  mar- 
ket value  of  the  property. 

In  Brainerd  v.  State  (1911)  74  Misc. 
100,  131  N.  Y.  Supp.  221,  wherein  i^ 
>vas  contended  by  the  claimants  tha^ 
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the  market  value  of  property  taken  for 
the  use  of  the  state  should  be  fixed  by 
reference  to  the  profits  realized  from 
a  business  conducted  on  the  property, 
the  court  held  that  as  a  general  rule 
profits  could  not  be  taken  as  the  basis 
for  estimating  the  market  value  of 
property  taken  under  the  right  of  em- 
inent domain,  saying:  "The  claimant 
may  have  done  a  profitable  business 
upon  the  premises  in  question,  but 
other  parties  may  prove  a  failure  in 
the  same  business  on  the  same  prem- 
ises; and  even  the  claimants  may  not 
continue  to  make  the  same  profits  in 
the  future  that  they  have  made  in  the 
past,  if  left  undisturbed.  No  one  can 
foresee  changes  that  may  reduce  a 
profitable  business  to  an  unprofitable 
one." 

In  Illinois  C.  R.  Go.  v.  Lostant 
(1897)  167  III.  85,  47  N.  E.  62,  the 
court  held  that  evidence  showing  the 
amount  of  freight  shipped  over  the  de- 
fendant's railroad  by  certain  grain 
elevators  whose  approaches  to  the 
railroad  would  be  blocked  by  the  tak- 
ing of  certain  land  in  the  defendant's 
right  of  way,  was  inadmissible  as  an 
element  in  determining  the  compensa- 
tion to  be  paid  for  the  land  taken.  It 
was  said :  "The  position  attempted  to 
be  maintained  is,  opening  the  sup- 
posed streets  will  destroy  the  ap- 
proaches to  the  elevator,  thereby  in- 
juring their  business,  and  so  deprive 
the  company  of  profits  which  it  would 
otherwise  receive  for  shipping  grain 
and  coal ;  and  the  extraordinary  claim 
is  made  that  such  prospective  profits 
may  properly  be  taken  into  account  in 
determining  the  just  compensation  to 
be  paid  for  the  land  taken.  It  is  not 
pretended  that  the  railroad  company 
has  any  property  rights  in  the  ap- 
proaches. The  ground  on  which  they 
stand  was  not  leased  to  the  owners  of 
the  elevators,  nor  is  it  pretended  that 
they,  by  the  terms  of  their  leases,  were 
required  to  put  these  approaches 
where  they  are  or  maintain  them 
there.  The  owners  of  the  elevators 
make  no  complaint  in  this  proceeding. 
The  alleged  loss  to  the  defendant  is 
manifestly  incapable  of  an  intelligent 
estimate.  It  is  remote,  uncertain,  and 
purely  speculative.    That  the  evidence 


was  incompetent  is  too  clear  for  argu- 
ment." 

In  Tacoma  v.  Nisqually  Power  Co. 
(1910)  57  Wash.  420,  107  Pac.  199,  a 
proceeding  to  condemn  certain,  land 
and  water  rights  for  the  purpose  of 
generating  electric  power  for  a  city, 
evidence  was  offered  showing  the  pos- 
sible profits  which  might  be  derived 
from  a  power  plant  upon  the  land 
taken.  The  court  held  that  the  evi- 
dence was  inadmissible  in  determining 
the  market  value  of  the  property. 

In  Cole  V.  Ell  wood  Power  Co.  (1907) 
216  Pa.  288,  65  Atl.  678,  wherein  it 
appeared  that  a  stone  quarry  was  con- 
demned for  a  public  use,  the  court 
held  that  the  value  of  the  stone  after 
it  had  been  manufactured  into  curb- 
stone and  sold  in  the  market,  less  the 
cost  of  production  and  transportation, 
in  other  words,  the  profit  derived  from 
its  sale,  was  not  the  true  measure  of 
the  property  taken,  but  the  true  meas- 
ure of  damages  was  the  value  of  the 
stone  in  place. 

And  in  Miller  v.  Windsor  Water  Co. 
(1892)  148  Pa.  429,  28  Atl.  1182,  a  pro- 
ceeding to  determine  the  compensation 
to  which  the  plaintiff  was  entitled  for 
property  taken  by  the  defendant  water 
company,  the  court  upheld  the  follow- 
ing charge  to  the  jury:  "The  jury 
must  consider  the  question  of  damages 
without  reference  to  the  person  of  the 
owner  or  the  actual  state  of  profits  of 
his  business.  The  test  is  not  what  he 
makes,  but  what  is  the  market  value 
of  the  land.  As  to  the  market  value 
of  the  land,  the  jury  will  disregard 
any  estimate  founded  wholly  upon 
those  considerations,  and  they  will  dis- 
regard all  estimate  in  so  far  as  they 
may  have  entered  into  them.  But  the 
jury  may  consider  the  use  to  which  a 
property  may  be  put,  and  if  that  prop- 
erty, by  reason  of  its  location  or  use 
to  which  it  is  put,  may  be  worth  more 
for  that  particular  use  than  any  other, 
its  market  value  would  be  governed 
accordingly." 

In  Schuylkill  Nav.  Co.  v.  Freedley 
(1841)  6  Whart.  (Pa.)  109,  a  proceed- 
ing to  ascertain  the  damage  caused 
the  plaintiffs  mill  by  the  erection  of 
a  dam  above  it  in  the  stream  whichy 
provided  its  motive  power,  the  com- 
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plainant  oiFered  to  show  his  loss  .in 
profits  «s  evidence  of  the  depreciated 
market  value  of  the  property.  The 
court  held  that  the  evidence  was  im- 
proper and  inadmissible,  as  the  profits 
allesred  to  have  been  lost  were  too 
speculative  and  conjectural  to  afford  a 
true  measure  of  damage. 

But  the  rule  that  profits  derived 
from  a  business  conducted  on  property 
are  no  evidence  of  its  market  value 
in  oondemnation  proceedings  was 
strictly  confined  by  the  court  in 
Dupuis  V.  Chicago  ft  N.  *W.  R.  Co. 
(1885)  115  IlL  97,  8  N.  E.  720,  wherein 
it  was  held  that  an  instruction  to  the 
jury  informing  them  that  profits,  or 
supposed  profits,  arising  from  the  de- 
fendant's business  were  not  proper 
elements  to  be  considered,  nor  should 
they  take  into  consideration  the  char- 
acter of  the  business  transacted  on  the 
property,  was  misleading,  the  court 
saying:  "It  may  be  true  that  the  prof- 
it or  supposed  profits  arising  from  the 
business  was  not  a  proper  element  of 
damages,  as  declared  in  the  instruc- 
tion, but  it  will  be  observed  that  the 
instruction  does  not  stop  with  profits 
or  supposed  profits,  but  goes  further, 
and  informs  the  jury  that  they  should 
not  take  into  consideration  the  charac- 
ter of  the  buttiness  transacted  on  the 
property.  As  said  before,  the  main  in- 
quiiy  was  the  fair  market  value  of  the 
property  to  be  taken,  but  in  arriving 
at  a  solution  of  this  question,  it  was 
proper  for  the  jury  to  consider  the 
purposes  for  which  the  lands  were 
used, — ^whether  they  were  adapted  to 
that  particular  use,  whether  the  lands 
were  profitable  and  valuable  for  that 
use;  and  in  so  far  as  the  particular 
use  to  which  the  lands  were  or  had 
been  appropriated,  added  to  their  mar- 
ket value,  that  might  be  considered  by 
the  jury.  If  the  lands  were  valuable, 
as  located,  bordering  on  or  near  the 
river,  as  it  is  contended  they  were,  for 
a  sawmill,  planing  mill,  or  factory  of 
any  deacription,  or  for  any  other  pur- 
pose, the  testimony  tending  to  prove 
such  purpose  was  proper  for  the  con- 
sideration of  the  jury,  in  passing  upon 
the  fair  market  value  of  the  property 
taken  or  damaged.'' 

See    also    Kansas    City    v.    Bacon 


(1900)  157  Mo.  450,  57  S.  W.  1045, 
wherein  the  court  sustained  an  in- 
struction to  the  jury  in  the  following 
form :  "In  passing  upon  the  value  of 
lots  •  .  «  containing  the  spring  of 
water  known  as  Willow  spring,  the 
jury  are  authorized,  in  connection  with 
all  the  other  evidence  in  the  case,  to 
take  into  consideration  the  special 
value  of  said  spring,  if  any,  together 
with  all  the  lawful  uses,  such  as  sale 
of  water  or  piping  to  supply  families, 
to  which  the  owner  may  put  such 
spring  and  water  as  a  source  of  profit.'' 
It  was  held  that  this  charge  did  not 
authorize  the  jury  to  indulge  in  spec- 
ulation as  to  profits  that  might  be 
made  by  the  sale  of  water  in  determin- 
ing the  market  value  of  the  property 
taken. 

But  compare  Pause  v.  Atlanta 
(1895)  98  Ga.  92,  58  Am.  St.  Rep.  290, 
26  S.  E.  489,  wherein  it  appeared  that 
the  plaintiff  suffered  damages  by  rea- 
son of  the  building  of  a  bridge  near 
her  property  whereby  her  business  of 
keeping  a  restaurant  and  bar  was 
broken  up  and  destroyed.  The  court 
held  that  recovery  could  not  be  had 
for  the  profits  of  the  business  by  way 
of  damages,  but  evidence  that  the 
business  was  profitable  was  '*admissi- 
ble  to  illustrate  and  throw  light  upon 
the  value  of  the  premises  for  rent." 

o.  Limitation  of  rule* 

K 

1.  Tnlue  dependent  uihoU/y  on  profitB. 

Where  it  appears  that  the  property 
condemned  is  of  such  a  nature  that 
the  profits  derived  from  its  use  are 
the  entire  or  chief  source  of  its  value, 
evidence  of  the  amount  of  the  profits 
is  to  be  considered  in  determining  the 
market  value. 

State  V.  Suflield  &  T.  Bridge  Co. 
(1909)  82  Conn.  460,  74  Atl.  775;  Co- 
lumbia Delaware  Bridge  Co.  v.  Geisse 

(1875)  88   N.  J.   L.   89,   affirmed   in 

(1876)  88  N.  J.  L.  580;  Re  State  Reser- 
vation (1884)  16  Abb.  N.  C.  (N.  Y.) 
159;  Cincinnati  v.  Scarborough  (1880) 
6  Ohio  Dec.  Reprint,  874;  Avondale  v. 
Cincinnati  &  A.  Tump.  Ck>.  (1884)  10 
Ohio  Dec.  Reprint,  82;  Mon^pomery 
County  V.  Schuylkill  Bridge  Co.  (1885) 
110  Pa.  54,  20  Ati.  407;  Mifilin  Bridge 
Co.  V.  Juniata  County  (1891)  144  Pa. 
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366,  13  L.R.A.  431,  22  AtL  896;  Har- 
risburg,  C.  &  C.  Tump.  Road  Go.  v. 
Cumberland  County  (1909)  225  Pa. 
467,  74  AU.  340;  Chestnut  Hill  &  S.  H. 
Turnp.  Road  Co.  v.  Montgomery  Coun- 
ty (1910)  228  Pa.  1,  76  AtL  726. 

Thus  in  Re  State  Reservation  (1884) 
16  Abb.  N.  a  (N.  Y.)  159,  a  proceed- 
ing to  ascertain  the  amount  of  com- 
pensation to  be  paid  for  the  taking  by 
the  state  of  New  York  of  property  in 
the  vicinity  of  Niagara  Falls,  includ- 
ing Prospect  Park  and  Goat  Island, 
two  revenue  producing  scenic  spots, 
evidence  was  received  of  the  annual 
net  income  derived  from  these  resorts 
by  the  charging  of  admission.  The 
court  held  that  while  as  a  general  rule 
evidence  of  the  profits  of  a  business 
transacted  upon  property  taken  by  em- 
inent domain  is  not  legitimate  evi- 
dence of  its  market  value,  yet  that  in 
view  of  the  peculiar  nature  of  the 
property  in  question,  and  the  absence 
of  other  means  of  ascertaining  its  mar- 
ket value,  the  annual  profits  derived 
could  not  be  omitted  as  an  element  in 
fixing  the  value  of  the  properties.  But 
it  was  held  further  that,  before  the 
annual  net  income  could  be  made  a 
measure  of  value,  it  must  satisfactor- 
ily appear  that  it  had  the  element  of 
permanency,  and  that  such  income  was 
derivable  from  the  property  itself,  and 
not  from  the  skill  of  the  management 
of  the  property. 

And  in  Columbia  Delaware  Bridge 
Co.  V.  Geisse  (1876)  38  N.  J.  L.  39, 
affirmed  in  (1876)  38  N.  J.  L.  580,  it 
appeared  that  the  defendant  bridge 
company  constructed  a  toll  bridge 
over  a  river  at  a  point  where  the  plain- 
tiffs had  maintained  a  ferry  pursuant 
to  a  franchise  granted  them  by  the 
state.  In  determining  the  value  of  the 
franchise  destroyed  by  the  erection 
and  operation  of  the  bridge,  the  court 
held  that  evidence  showing  the  income 
and  profits  derived  by  the  plaintiffs 
from  the  ferry  was  competent  and 
proper,  saying:  'This  testimony  was 
cleaiiy  competent.  The  jury  was  re- 
quired by  the  defendant's  charter  to 
compensate  the  plaintiffs  for  the  dam- 
ages they  sustained  by  the  erection  of 
the  bridge.  The  injury  they  suffered 
was  in  being  deprived  of  the  tolls  they 


might  have  received  from  the  ferry,  in 
ease  the  bridge  had  not  been  built.  In 
no  other  way  would  the  jury  have  been 
able  to  estimate  the  extent  of  the  in- 
jury, except  by  proof  of  the  earnings 
previously  realized  from  the  ferry." 

In  State  v.  Suffield  &  T.  Bridge  Co. 
(1909)  82  ConiL  460,  74  AtL  775,  an 
action  to  determine  the  amount  of 
compensation  which  should  be  paid  to 
the  defendant  for  the  taking  of  its  toll 
bridge,  the  court  held  that  evidence 
bearing  upon  the  net  income  and  profit 
of  the  structure  should  have  been  ad- 
mitted and  considered  as  a  factor  in 
determining  its  market  value,  saying: 
"Where  the  property  takoi  has  earn- 
ing capacity,  and  the  market  value  is 
just  compensation,  while  evidence  of 
the  net  income  of  the  property  is  al- 
ways competent  evidence,  it  is  not  nec- 
essarily controlling.  A  purchaser  in 
the  market  for  it  will  not  only  look 
to  the  present  and  past  income  from  it, 
but  will  inquire  as  to  its  future  pros- 
pects. In  the  case  of  a  toll  bridge,  the 
prospective  increase  of  the  population 
in  the  contiguous  territory,  and  conse- 
quent increase  of  traffic  across  the 
bridge,  would  tend  to  increase  the 
market  value.  The  fact,  if  such 
should  be  a  fact,  that  free  bridges 
across  the  same  stream  in  close  prox- 
imity to  such  toll  bridge  were  about 
to  be  opened,  would  have  a  contrary 
effect  So,  too,  the  cost  of  replacing 
the  bridge  by  a  new  structure,  in  case 
it  should  be  carried  away  by  a  freshet 
or  otherwise  destroyed,  would  be  likely 
to  be  considered  by  a  prospective  cus- 
tomer. Evidence  of  all  these  facts, 
and  of  others  of  like  nature,  as  well 
as  of  the  net  income  received  from  the 
property,  the  par  value  of  the  stock  of 
a  corporation  owning  it,  and  the  divi- 
dends paid  upon  such  stock,  is  admis- 
sible upon  the  quesUon  of  just  com- 
pensation for  taking  such  a  bridge, 
and  when  received  can  be  and  should 
be  considered  and  weiglied  togetiier  in 
arriving  at  the  sum  which  will  consti- 
tute such  compensation." 

See  to  the  same  effect  Chestnut  Hill 
ft  S.  H«  Turnp.  Road  Go.  v.  Montgom- 
ery County  (1910)  228  Pa.  1,  76  AtL 
726;  Montgomery  County  v.  Schuylkill 
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Co.  (1886)  110  Pa.  54,  20  Atl. 
407. 

So,  in  Avondale  v.  Cincinnati  &  A. 
Turnp.  Co.  (1884)  10  Ohio  Dec.  Re- 
print, 82,  the  court  instructed  the  jury 
that  in  determining  the  compensation 
to  be  paid  a  turnpike  company  for  the 
takincT  of  its  toll  road  within  the  cor- 
porate limits  of  a  village  recourse 
:;ould  be  had  to  the  past  profits  and 
income  derived  from  the  tolls  collect- 
ed, saying:  "Before  the  village  of 
Avondale  can  take  possession  of  that 
portion  of  the  turnpike  the  law  re- 
quires that  it  shall  compensate  the 
Turnpike  Company  in  money  for  the 
damage  it  will  sustain  by  reason  of 
the  taking  or  appropriation  as  such 
portion  of  its  turnpike;  and  you  are 
called  here  to  assess  the  amount  of 
what  that  compensation  should  be;  in 
other  words,  to  determine  the  amount 
which,  in  justice,  will  fairly  and  justly 
compensate  the  Turnpike  Company, 
for  being  deprived  of  the  right  to  col- 
lect toll  in  the  future  upon  so  much 
of  its  road  as  lies  within  the  corporate 
limits  of  Avondale.  And  if  such  dep- 
rivation will  have  the  effect  of  im- 
pairing or  lessening  the  Turnpike 
Company's  proportionate  income  on 
the  remaining  portion  of  its  road,  such 
impairment  or  injury  to  suph  remain- 
ing portion,  if  any,  should  also  be  com- 
pensated for  and  allowed  for,  in  the 
compensation  awarded  in  your  verdict. 
In  the  progress  of  this  case,  you  have 
necessarily  noticed  that  the  nature  of 
the  property  or  right  which  is  sought 
to  be  appropriated  by  the  village  of 
Avondale  is  peculiar  in  that  its  value 
cannot  be  ascertained  by  the  ordinary 
mles  for  determining  values,  namely, 
'market  value/  For  this  kind  of  prop- 
erty there  does  not  appear  to  be  any 
market  value  which  can  be  ascer- 
tained, hence  reconrse  is  had  to  an- 
other mode  of  determining  the  value." 
See  to  the  same  effect  Cincinnati 
V.  Scarborough  (1880)  6  Ohio  Dec. 
Reprint,  874;  Harrisburg,  C.  &  C. 
Tump.  Road  Co.  v.  Cumberland  County 
(1909)  225  Pa.  467,  74  Atl.  340. 

2.  Rraperty  producing  profits  ind^pend" 
ent  of  oitner's  industry » 

Where  property  is  of  such  a  nature 
that  it  produces  a  profit  independent 


of  the  labor  of  the  owner,  that  profit 
is  to  be  considered  in  determining  the 
market  value  of  the  property.  Peg- 
ler  V.  Hyde  Park  (1900)  176  Mass. 
101,  57  N.  E.  327;  Gearhart  v.  Clear 
Spring  Water  Co.  (1902)  202  Pa. 
292,  51  Atl.  891;  Iron  City  Auto- 
mobile Co.  v.  Pittsburgh  (1916)  253 
Pa.  478,  L.R.A.1917C,  420,  98  Atl.  679; 
Weyer  v.  Chicago,  W.  &  N.  R.  Co. 
(1887)  68  Wis.  180,  31  N.  W.  710; 
Stolze  V.  Manitowoc  Terminal  Co. 
(1898)  100  Wis.  208,  75  N.  W.  987. 

Thus,  in  Iron  City  Automobile  Co.  v. 
Pittsburgh  (1916)  258  Pa.  478,  L.R.A. 
1917C,  421,  98  Atl.  679,  the  court  held 
that  while,  in  fixing  the  value  of  a 
leasehold  destroyed  by  the  taking  of 
the  property,  recourse  could  not  be 
had  to  evidence  showing  the  annual 
profits  and  income  of  a  business  con- 
ducted by  the  tenant,  as  an  dement 
fixing  the  market  value  of  the  lease, 
nevertheless,  if  the  leasehold  was  one 
which,  because  of  certain  peculiar 
qualities  in  and  of  itself,  actually  pro- 
duced a  revenue  or  enabled  the  tenant 
directly  to  make  a  saving  in  the  con- 
duct of  his  business,  aside  from  the 
results  of  his  personal  management, 
then  the  profits  directly  produced  by 
the  property  could  be  considered  In  as- 
certaining its  market  value. 

And  in  Weyer  v.  Chicago,  W.  &  N. 
R.  Co.  (1887)  68  Wis.  180,  31  N.  W. 
710,  it  was  held  that  in  estimating  the 
value  of  farming  land  it  was  proper 
to  consider  its  productiveness,  or  the 
income  derived  therefrom;  for  from 
the  nature  of  the  land  and  its  use  no 
better  criterion  could  have  been  adopt- 
ed in  order  to  ascertain  its  real  value. 

So,  in  Pegler  v.  Hyde  Park  (1900) 
176  Mass.  101,  57  N.  B.  827,  a  proceed- 
ing to  assess  damages  for  the  taking 
of  a  leasehold  estate  in  property  used 
for  greenhouses,  it  appeared  that  evi- 
dence was  received  of  the  amount  of 
business  done  by  the  Owner.  The 
court  held  that  the  evidence  was  ad- 
missible as  bearing  upon  the  question 
of  the  capacity  of  the  real  estate  for 
use. 

In  Stolze  V.  Manitowoc  Terminal  Co. 
(1898)  100  Wis.  208,  75  N.  W.  987, 
wherein  it  appeared  that  the  land  con- 
demned   for   railroad    purposes    was 
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used  and  cultivated  as  a  market  gar- 
den, the  court  held  that  there  was  no 
error  in  allowing  the  plaintiffs  to 
prove  the  net  profits  derived  from  the 
land;  for  its  character  and  use  neces- 
sitated a  liberal  rule  of  evidence  in 
proving  its  market  value. 

And  in  Gearhart  v.  Clear  Spring 
Water  Co.  (1902)  202  Pa.  292,  51  Atl. 
891,  the  court  held  that  evidence  of 
the  probable  returns  from  an  invest- 
ment in  land  because  of  the  uses  which 
might  be  made  of  it  was  a  consider- 
ation which  entered  with  an  intelligent 
estimate  of  its  value,  and  was  entirely 
distinct  from  an  estimate  based  on  the 
profits  of  a  business  which  might  be 
conducted  on  it.  The  decision  was  ap- 
parently based  on  the  fact  that  the 
land  had  a  productivity  independent  of 
the  management,  skill,  and  industry  of 
the  owner,  since  it  appeared  that  the 
property  taken  consisted  of  reservoir 
land  which  was  part  of  the  bottom 
of  a  natural  basin  and  peculiarly 
adapted  for  the  formation  of  ice. 

'       11/.  Rule  in  Canada  and  England, 

In  the  British  jurisdictions,  in  the 
few  cases  wherein  the  subject  has 
been  discussed,  evidence  of  the  profits 
derived  from  a  business  conducted  on 
property  is  considered  as  an  element 
in  fixing  the  market  value  in  expro- 
priation proceedings.  Re  Davies 
(1918)  28  Out  L.  Rep.  544,  4  Ont. 
Week.  N.  1154,  18  D.  L.  R.  912;  Re 
Meyer  (1914)  80  Out  L.  Rep.  426,  5 
Ont  Week.  N.  788,  19  D.  L.  R.  786; 
Ripley  v.  Great  Northern  R.  Co.  (1875) 
L.  R.  10  Ch.  (Eng.)  436,  81  L.  T.N. 
S.  869,  28  Week.  Rep.  686.  See  also 
Reg.  V.  Vaughan  (1868)  L.  R.  4  Q.  B. 
(Eng.)  190,  88  L.  J.  Mag.  Cas.  N.  S. 
49,  17  Week.  Rep.  115.  See  also  Pile 
V.  Pile  (1876)  L.  R.  8  Ch.  Div,  (Eng.) 
86,  45  L.  J.  Ch.  N.  S.  841,  85  L.  T.  N. 
S.  18,  24  Week.  Rep.  1008. 

Thus,  in  Re  Meyer  (1914)  80  Ont 
L.  Rep.  426,  5  Ont  Week.  N.  783,  19 
D.  L.  R.  785,  wherein  it  appeared  that 
a  parcel  of  land  upon  which  the  owner 
conducted  a  profitable  business  was  ex- 
propriated for  municipal  purposes,  the 
court  held  that  the  profits  derived 
from  the  business  conducted  on  the 
land  constituted  an  element  to  be  con- 


sidered in  fixing  the  value  of  the  prop- 
erty taken. 

In  Ripley  v.  Great  Northern  R.  Co. 
(1876)  L.  R.  10  Ch.  (Eng.)  485,  81  L. 
T.  N.  S.  869,  23  Week.  Rep.  685,  a  pro- 
ceeding to  determine  the  compensation 
to  be  paid  the  plaintiff  for  the  takin^r 
of  certain  lands,  evidence  was  received 
of  the  profits  which  might  have  been 
derived  from  supplying  water  from  a 
reservoir  on  the  property  to  cotton 
mills  when  built.  The  court  held  that 
the  arbitrator  was  right  in  consider- 
ing the  evidence  as  an  element  in  fix- 
ing the  award,  saying:  "It  is  said  that 
even  then  the  umpire  ought  not  to  have 
admitted  evidence  as  to  the  prospec- 
tive profits  which  would  be  made  by 
selling  the  water  to  the  mills  to  be 
built  Now,  I  confess  I  do  not  see 
how  it  was  possible  that  the  umpire 
could  discover  what  loss  Mr.  Ripley 
had  sustained  by  reason  of  his  being 
deprived  of  the  advantage  of  selling 
the  water  from  his  reservoirs  to  the 
mills,  without  going  into  evidence  of 
what  those  profits  would  be.  No  doubt 
there  are  deductions  to  be  made  from 
the  gross  profits,  and  when  the  profits 
are  ascertained  it  has  to  be  considered 
that  the  compensation  will  be  given 
at  once,  whereas  the  profits  would  only 
be  gained  at  a  future  time,  and  would 
only  be  gained  at  a  certain  risk  and 
certain  expense.  All  those  deductions 
are  to  be  made;  but  I  do  net  know 
how  the  value  of  such  property  can 
possibly  be  ascertained  unless  you 
commence  by  ascertaining  the  profits, 
and  then  make  all  proper  deductions." 

In  Re  Davies  (1918)  28  Ont  L.  Rep. 
644,  4  Ont  Week.  N.  1154,  13  D.  L.  R. 
912,  wherein  it  appeared  that  the  re- 
spondent was  the  owner  of  property 
on  which  he  maintained  a  brick  works, 
and  that  lands  immediately  adjacent 
thereto  and  necessary  in  the  expan- 
sion of  his  business  were  taken  for 
railroad  purposes,  the  court  held  that 
it  was  proper,  in  estimating  the  value 
of  the  land,  to  compute  how  much  the 
owner  could  make  by  using  it  in  con- 
nection with  his  business. 

See  also  Pile  v.  Pile  (1876)  L.  R.  3 
Ch.  Div.  (Eng.)  86,  45  L.  J.  Ch.  N.  S. 
841,  86  L.  T.  N.  S.  18,  24  Week.  Rep. 
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1003,  an  action  for  the  administration 
of  an  estate  invclving  the  award  of 
arbitration  in  a  condemnation  proceed- 
ing wherein  it  seems  that  the  umpires 
in  computing  the  value  of  land  taken 
considered  the  profits  of  a  business 
conducted  on  the  property  as  one  of 
the  elements  fixing  its  value. 

In  Reg.  V.  Vaughan  (1868)  L.  R.  4 
Q.  B.   (Eng.)  190,  38  L.  J.  Mag.  Cas. 


N.  S.  49,  17  Week.  Rep.  115,  the  court 
held  that  while  a  tenant  of  property 
taken  under  the  right  of  eminent  do- 
main was  entitled  to  compensation 
based  on  the  profits  derived  from  his 
business  as  a  publican,  he  could  not 
recover  in  the  basis  of  profits  received 
after  the  property  had  been  taken  pos- 
session of  under  the  proceedings  to 
condemn.  W.  J.  K. 


METROPOLITAN   CASUALTY  INSURANCE   COMPANY  OF   NEW 

YORK,  Plff.  in  Err., 

V. 

EMMA  E.  JOHNSTON,  Exrx.,  etc.,  of  Henry  Johnston,  Deceased. 

VnU0d  8iaie9  Oirouit  Court  of  Appeals,  Third  Circuit  ^  November  80,  1917, 

(159  C.  C.  A.  283,  247  Fed.  65.) 

Trial  —  question  for  jury  —  time  for  notice  of  accident. 

1.  Whether  notice  of  accident  under  an  insurance  policy  was  given  with- 
in the  required  number  of  days,  or  as  soon  thereafter  as  was  reasonably 
possible,  is  ordinarily  a  question  for  the  jury. 

ISee  note  an  this  question  heginning  on  page  186.] 


Insurance  —  accident  —  provision  f#r 
.  notice. 

2.  A  provision  in  an  accident  insur- 
ance policy  requiring  notice  of  an  ac- 
cident to  be  given  to  the  insurer  with- 
in a  specified  time  after  its  occurrence 
is  valid. 

[See  14  R.  C.  L.  1325.] 

—  reasonable  time  for  notice. 

3.  A  provision  of  an  accident  insur- 
ance policy  that  notice  of  accidents 
shall  be  given  the  insurer  within  a 
specified  number  of  days  unless  the 
giving  of  such  notice  shall  not  be  rea- 
sonably possible,  in  which  event  such 
notice  shall  be  given  as  soon  as  rea- 
sonably possible,  requires  notice  to  be 
given  within  a  reasonable  time. 

[See  14  R.  C.  L.  1329.] 

Evidence  —  burden  of  proof  —  time 
for  giving  notice  of  accident. 

4.  One  suing  on  an  accident  insur- 
ance policy  requiring  notice  of  acci- 
dents to  be  given  insurer  within  a 
specified  number  of  days,  or,  if  this  is 
not  reasonably  possible,  then  as  soon 
as  reasonably  possible,  has  the  burden 
of  showing  that'notice  was  given  with- 
in the  number  of  days  specified,  or  that 


such  notice  was  not  reasonably  possi- 
ble, and  that  notice  was  given  as  soon 
after  the  accident, as  was  reasonably 
possible. 

[See  14  R.  C.  L.  1327.] 

Trial  —  questimi  for  court. 

5.  The  court  may  determine  wheth- 
er the  conditions  of  an  accident  insur- 
ance policy  as  to  notice  of  accidents 
were  complied  with  if  from  the  proven 
facts  no  doubtful  inferences  can  be 
drawn  as  to  the  reasonable  impossibil- 
ity of  giving  notice  within  the  re- 
quired time,  or  that  it  was  given  as 
soon  thereafter  as  was  reasonably  pos- 
sible. 

[See  14  R.  C.  L.  1829.] 

Insurance  —  impossibility  of  giving 
notice  of  accident. 

6.  An  insured  is  absolved  from  the 
duty  of  giving  notice  of  an  accident 
within  a  specified  time  if  the  accident 
created  a  mental  condition  in  him 
which  rendered  it  impossible  for  him 
to  give  notice,  and  the  policy  required 
notice  as  soon  thereafter  as  was  rea- 
sonably possible  under  such  condi- 
tions. 

[See  14  R.  C.  L.  1333.] 
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—  necessity  of  notice  by  wife. 

7.  The  wife  of  one  holding  an  acci- 
dent insurance  policy  is  not,'  upon  his 
being  rendered  by  accident  incapable 
of  notifying  the  company  of  the  acci- 
dent as  required  by  the  policy,  La  and 
to  furnish  the  notice  if  she  was  igno- 
rant of  the  terms  of  the  policy,  al- 
though she  knew  of  its  existence. 

—  delay  for  eighteen  months  -**  effect. 

8.  A  delay  of  eighteen  months  in 
giving  notice  of  an  accident,  under  a 


policy  requiring  notice  within  a  speci- 
fied number  of  days  or  as  soon  there- 
after as  is  reasonably  possible,  will 
not  bar  an  action  on  the  policy  if  the 
accident  created  a  mental  condition 
in  insured  which  made  notice  by  him 
impossible,  and  those  in  attendance  on 
him  were  ignorant  of  the  terms  of  the 
policy,  which  also  provided  that  in 
case  of  impossibility  notice  should  be 
given  as  soon  thereafter  as  was  rea- 
sonably possible. 

[See  14  R.  C.  L.  1333.] 


(McPherson,  Circuit  Judge,  dissents  in  part.) 


Ebror  to  the  District  Court  of  the  United  States  for  the  District  of  New 
Jersey  (Haight,  J.)  to  review  a  judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  "amount  alleged  to  be  due  on  an  accident  insurance 
policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Buffington,  McPher-     policy    respecting    notice,    refused 


fcon,  and  Woolley,  Circuit  Judges. 

Messrs.  Wicoff  &  Lanning,  Heyn  & 
Covington,  and  George  B.  Covington 
for  plaintiff  in  error. 

Mr.  J.  Raymond  Tiffany  for  defend- 
ant in  error. 

Woolley,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

This  is  an  action  on  a  policy  of 
accident  insurance.  While  the  er- 
rors assigned  cover  the  whole  range 
of  the  trial,  the  single  question 
urged  on '  review  is  whether  notice 
of  the  accident  was  given  the  insur- 
ance company  within  the  time  stipu- 
lated in  the  contract  of  insurance, 
and  whether,  accordingly,  the  trial 
court  erred  in  refusing  a  motion  for 
binding  instructions  in  favor  of  the 
defendant. 

A  policy  of  accident  insurance, 
issued  by  the  defendant  company  to 
Henry  Johnston,  was  in  force  on 
February  28,  1914,  when  Johnston 
fell  upon  a  sidewalk  and  sustained 
injuries  to  his  head.  On  August  30, 
1915,  he  died,  and  September  4  fol- 
lowing, Emma  E.  Johnston,  his 
widow  and  executrix,  notified  the 
insurance  company  of  the  accident 
and  made  claims  for  indemnities 
under  the  policy.  The  insurance 
company,  considering  notification 
of  an  accident  eighteen  months  aft- 
er its  occurrence  to  be  flagrantly 
violative   of  the  provision   of  the 


payment,  whereupon  the  plaintiff 
brought  this  suit. 

The  indemnities  which  the  insur- 
ance company  had  stipulated  to  pay 
in  the  event  of  accident  to  the  in- 
sured were  two  kinds,  namely,  week- 
ly indemnities  for  disabilities  pay- 
able to  the  insured,  and  death 
indemnity  payable  to  his  wife. 
Action  was  therefore  brought  on  the 
double  undertaking  of  the  insurance 
company  by  the  wife  of  the  insured 
in  her  dual  capacity  of  executrix 
and  beneficiary. 

As  the  proceedings  at  the  trial 
followed  the  double  aspect  of  the 
cause  of  action,  the  court  instructed 
the  jury  that  if  they  found  for  the 
plaintiff  they  should  render  two 
verdicts  in  her  favor,  one  in  her 
capacity  of  executrix  and  the  other 
in  her  individual  capacity.  The  evi- 
dence, so  far  as  we  can  discern,  was 
of  a  character  that  would  support 
one  verdict  as  well  as  the  other,  yet 
the  jury,  curiously  enough,  made  a 
discrimination  and  rendered  a  ver- 
dict against  the  plaintiff  as  bene- 
ficiary and  for  the  plaintiff  as 
executrix  of  the  insured. 

The  plaintiff  was  apparently  con- 
tent with  the  opposing  verdicts. 
The  defendant  insurance  company 
was  not.  It  sued  out  this  writ  of 
error,  but  directed  it  solely  to  that 
part  of  the  judgment  which  holds  it 
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liable  to  the  executrix  for  weekly 
indemnities  covering  the  period 
from  the  date  of  the  accident  to  the 
date  of  the  death  of  the  insured. 

The  merits  of  the  controversy 
were  embraced  in  the  issues,  wheth- 
er there  was  an  accident,  and  if  so, 
whether  the  disabilities  and  subse- 
quent death  of  the  insured  were 
solely  and  directly  due  to  the  acci- 
dent independently  of  all  other 
causes.  With  these  issues,  the  de- 
fendant concedes,  we  have  nothing 
to  do,  as  they  were  resolved  by  the 
verdict  of  the  jury  in  favor  of  the 
plaintiff.  We  are  concerned  only 
with  the  question  whether  the 
plaintiff  was  precluded  from  main- 
taining this  action  in  either  of  her 
capacities,  because  of  the  failure 
(astonishing  as  it  at  first  appears) 
to  give  the  insurance  company  no- 
tice of  the  accident  until  eighteen 
months  after  its  occurrence. 

The  rights  involved  in  this  litiga- 
tion are  contractual,  and  arise  from 
an  agreement  between  the  parties. 
This  agreement  is  embodied  in  the 
policy  of  insurance.  There  the  in- 
surer undertook  to  indemnify  the 
insured  for  the  consequences  of  acci- 
dents,  and  the  insured  undertook  to 
notify  the  insurer  of  any  accident 
upon  which  he  would  make  claim 
for  indemnity.  The  time  within 
which  such  notice  should  be  given 
was  indicated  in  the  policy,  and  was 
agreed  to  by  the  insured.  The  giv- 
ing of  notice  within  the  time  stipu* 
lated  therefor  became  an  undertak- 
ing on  the  part  of  the  insured,  the 
performance  of  which  is  regarded 
by  the  law  as  an  absolute  condition 
precedent  to  the  enforcement  of  the 
insurer's  liability. 

The  provision  of  the  policy  is  as 
follows:  "Written  notice  must  be 
given  the  company  ...  of  any 
accident  or  injury  for  which  a  claim 
is  to  be  made,  .  .  .  within 
twenty-one  days  from  the  date  of 
the  accident  or  injury,  unless  the 
giving  of  such  notice  within  such 
time  shall  not  be  recbsonably  pos- 
sible, in  which  event  such  notice 
must  be  so  given  ds  soon  as  recbson- 
ably  possible." 

7  A.L.R.--12. 


In  inserting  this  provision  in  the 
policy  of  insurance,  it  is  evident  the 
insurer  considered  it  a  substantial 
feature  of  the  contract  and  intend- 
ed that  its  liability  for  indemnities 
should  be  conditioned  upon  compli- 
ance with  it.  The  law  views  such 
provisions  as  reasonable  means  to 
be  employed  by  insurance  com- 
panies in  protecting  themselves 
against  fraudulent  claims,  and  re- 
quires that  they  be 
complied  with  in  ilVti^ntl'^ 
the     manner     and  S'??;.*-^*"*  '**' 

•Ai_*  xi_  J.'  notice. 

withm  the  time 
agreed  upon  as  a  condition  prece- 
dent to  an  action  on  the  policy. 
But  under  this  rule  there  fre- 
quently arise  questions  as  to  what 
constitutes  compliance  with  such 
provisions,  and  courts  are  called 
upon  to  interpret  their  mean- 
ing. So,  in  this  case,  it  becomes 
necessary  to  construe  the  pro- 
vision in  order  to  determine 
whether  notice  was  given  in  com- 
pliance with  its  terms.  The  plain- 
tiff urges  that  the  insured,  though 
he  gave  no  notice  of  the  accident, 
was  excused  for  not  complying  with 
the  provision  because  of  a  mental 
condition  occasioned  by  the  acci- 
dent, which  made  compliance  im- 
possible. On  the  other  hand,  the 
defendant  contends  that  the  insured 
was  not  so  excused,  or,  if  he  was, 
then  the  duty  of  complying  with  the 
provision  devolved  upon  his  wife, 
or  if  not  upon  her,  then  upon  her 
niece,  who  were  persons  next  to  the 
insured  and  in  a  measure  convers- 
ant with  the  contract  of  insurance 
and  of  the  insured's  undertaking  to 
give  notice. 

These  contentions,  considered 
with  reference  to  the  evidence,  raise 
no  new  questions  of  law.  The  novel 
feature  of  the  case  is  in  the  appli- 
cation of  the  law  to  a  notice  of  the 
unusual  character  of  the  one  here 
given  eighteen  months  after  the  ac- 
cident. 

The  manifest  object  of  providing 
in  a  contract  of  accident  insurance 
for  notice  to  be  given  within  a 
time  either  precisely  prescribed  or 
generally  defined  is  to  afford  the  in- 
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surer  an  opportunity  promptly  to 
inquire  into. the  accident,  and  to 
take  such  steps  for  its  protection 
as  can  only  be  taken  shortly  after 
its  occurrence.  To  attain  this  end 
different  insurance  companies  write 
different  provisions  in  their  policies 
according^  to  their  varying  notions 
of  what  is  necessary  for  their  pro- 
tection. Some  require  that  the  no- 
tice shall  be  given  within  a  speci- 
fied number  of  days  after  the 
accident,  others  that  ''inmiediate 
notice"  be  given,  and  still  others 
that  notice  be  given  "as  soon  as 
possible,"  or  "as  soon  as  reasonably 
possible." 

Notice  within  a  given  number  of 
days  is  held  by  some  courts,  though 
harsh,  to  be  unconditionally  bind- 
ing upon  the  insured,  even  though 
the  giving  of  such  notice  be  made 
impossible  by  the  very  accident  in- 
sured against.  Whiteside  v.  North 
American  Acci.  Ins.  Go.  200  N.  Y. 
320,  35  L.R.A.(N.S.)  696,  93  N.  E. 
948;  Roehner  v.  Knickerbocker  L. 
Ins.  Co.  68  N.  Y.  160, 164 ;  Heywood 
V.  Maine  Mut.  Acci.  Asso.  85  Me. 
289,  27  Atl.  154.  Other  courts  in- 
terpret like  provisions  as  made  by 
the  parties  in  full  contemplation  of 
the  possibility  of  the  insured  being 
rendered  incapable  of  giving,  the 
prescribed  notice  by  the  accident  in- 
sured against,  and  follow  what  now 
appears  to  be  the  rule,  that  where, 
because  of  circumstances  surround- 
ing the  accident,  including  the  men- 
tal condition  of  the  insured  as  a 
consequence  of  the  accident,  the 
giving  of  notice  within  the  time 
specified  becomes  impossible,  it  Will 
be  excused,  and  notice  given  within 
a  reasonable  time  after  the  removal 
of  the  obstacle  will  be  sufficient. 

A  discussion  of  these  cases  ap- 
pears in  notes  to  Jennings  v. 
Brotherhood  Acci.  Co.  18  L.R.A. 
(N.S.)  109,  130  Am.  St.  Rep.  109, 
and  in  a  note  to  Hilmer  v.  Western 
Travelers'  Acci.  Asso.  27  L.R.A, 
(N.S.)  319.  As  the  provision  in 
controversy  does  not  uncondition- 
ally limit  the  giving  of  notice  to  a 
given  number  of  days,  some  of  the 
cases  cited  bear  upon  the  question 


under  discussion  only  as  they  show 
the  drift  of  judicial  decision  from 
the  harsh  rule  requiring  compli- 
ance with  the  provision  without  re- 
gard to  the  ability  of  the  insured 
.  to  comply  with  it,  to  the  more  liberal 
inile  that  such  provisions  are  made 
and  agreed  to  in  contemplation  of 
the  impossibility  of  literal  compli- 
ance. Other  cases  cited  bear 
directly  upon  the  matter  under 
discussion,  in  that  they  contain 
judicial  interpretations  of  the  ex- 
pressions, "immediate  notice,"  and 
"notice  as  soon  as  possible,"  found 
in  many  policies.  "Immediate  no- 
tice" is  not  construed  to  mean 
notice  to  be  instantly  given,  but  is 
construed  to  mean  "reasonable  no- 
tice," or  notice  to  be  given  within  a 
reasonable  time.  In  this  regard  the 
defendant  concedes  that  a  provision 
for  "immediate  notice"  is  identical 
in  point  of  law  with 

the  provision  of  the  S-:7o"r"^n*;tiee. 
policy  in  this  case 
requiring  (in  the  last  event)  that 
notice  "be  given  as  soon  as  reason- 
ably possible."  Foster  v.  Fidelity  & 
C.  Co.  99  Wis.  447,  40  L.R.A.  833, 
75  N.  W.  69.  The  legal  meaning  of 
both  is  that  notice  shall  be  given 
within  a  reasonable  time.  What  is 
a  reasonable  time  depends  upon  the 
circumstances  of  the  case  and  upon 
the  reasonable  opportunity  for  giv- 
ing notice  which  the  circumstances 
afford  the  one  upon  whom  devolves 
the  duty  of  giving  it. 

See  Fidelity  &  D.  Co.  v.  Courtney, 
186  U.  S.  342,  346,  347,  46  L.  ed. 
1193,  1196,  22  Sup.  Ct.  Rep.  833; 
Travelers'  Ins.  Co.  v,  Nax,  73  C.  C. 
A.  649,  142  Fed.  653;  National 
Surety  Co.  v.  Western  P.  R.  Co.  119 
C.  C.  A.  91,  200  Fed.  675 ;  People's 
Mut.  Acci.  Asso.  v.  Smith,  126  Pa. 
317,  12  Am.  St.  Rep.  870,  17  Atl. 
605;  Lyon  v.  Railway  Pass,  Assur. 
Co.  46  Iowa,  631;  Roseberry  v. 
American  Benev.  Asso.  142  Mo. 
App.  552,  121  S.  W.  785. 

The  provision  in  dispute  con- 
tains two  binding  clauses  and  one 
saving  clause.  As  we  construe  it,  the 
first  requires  written  notice  of  an 
accident    within    twenty-one    days 
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from  the  date  of  its  occurrence.  By 
this  clause  the  insured  is  bound  to 
give  notice  within  the  time  specified, 
unleoSy  as  provided  by  the  saving 
clause  that  f^^IIows,  the  giving  of 
notice  within  that  time  shall  not  be 
reasonably  possible.  In  that  event, 
the  concluding  clause  binds  the  in- 
sured to  give  notice  as  soon  there- 
after «8  is  reasonably  possible.  In 
suing  on  a  policy  containing  such  a 
provision,  an  insured,  or  his  legal 
representative,  has  the  burden  of 
showing  performance  of  this  condi- 
tion precedent.  He  must  show  that 
notice  was  given  within  twenty-one 
days,  or,  failing  in  this,  he  must  ex- 
cuse his  failure  by 

£i^^ertF  pr^t  showing     that      it 
—time  for  ffiTtev  was  uot  reasonably 

neeiSe>t.^  possible  for  him  to 

give  notice  within 
that  time,  and  that  he  has  complied 
with  the  remaining  clause  by  giv- 
ing notice  as  soon  thereafter  as  was 
reasonably  possible.  Whether  no- 
tice was  not  given  within  the  initial 
limit  of  twenty-one  days  because  it 
was  not  reasonably  possible,  and 
whether  it  was  given  as  soon  there- 
after as  was  reasonably  possible, 

this  being  the  ulti- 
mate limit  of  the 
provision,  are  clear- 
ly questions  of  fact 
and  ordinarily  are  questions  for  the 
jury.  Whether  such  questions  are 
for  the  jury  or  the  court  is  deter- 
mined by  familiar  rules.  Travelers' 
Ins.  Co.v.Nax,  73  C.  C.A.649,  142 
Fed.  653,  660. 

If  the  facts  are  not  controverted, 
or  if  from  proven  facts  no  doubtful 
inferences  can  be  drawn  as  to  the 
reasonable  impossibility  of  the  in- 
sured giving  notice  within  twenty- 
one  days,  or  as  to  whether  he  gave 

notice  as  soon  there- 

^iTA!*'**  '*'  after  as  was  reason- 
ably possible,  then, 
of  course,  there  is  nothing  to  sub- 
mit to  the  jury,  and  the  court  may 
hold  as  a  matter  of  law  that  the  con- 
dition precedent  has  or  has  not  been 
performed.  But  if  the  facts  and 
circumstances  are  controverted,  and 
are  such  as  to  sustain  an  inference 


for  J«r7.-tlme 
for    notice    of 
atectdeAt. 


that  it  was  not  reasonably  possible 
for  the  insured  to  give  notice  within 
twenty-one  days,  and  that  the  notice 
thereafter  was  given  as  soon  as  was 
reasonably  possible,  the  question 
whether  the  insured  has  performed 
the  condition  precedent  to  the  en- 
forcement of  the  insurer's  liability 
for  indemnity  is  for  the  jury.  The 
language  of  Mr.  Justice  Paxson,  in 
speaking  for  the  supreme  court  of 
Pennsylvania,  in  People's  Mut.  Acci. 
Asso.  V.  Smith,  126  Pa.  317, 12  Am. 
St.  Rep.  870,  17  Atl.  605,  is  pecu- 
liarly appropriate  to  this  discus- 
sion. He  said :  ''A  person  might  be 
so  injured  as  to  be  physically  unable 
to  give  notice  for  weeks.  Hence  it 
is  that  such  questions  are  referred 
to  the  jury,  to  say  whether,  under 
all  the  circumstances,  there  has  been 
an  unreasonable  delay  in  giving 
notice." 

See  National  Surety  Co,  v.  West- 
ern P.  R.  Co.  119  C.  C.  A.  91,  200 
Fed.  675,  681 ;  Travelers'  Ins.  Co.  v. 
Nax,  78  C.  C.  A.  649,  142  Fed.  653 ; 
Hughes  v.  Central  Acci.  Ins.  Co.  222 
Pa.  462,  71  Atl.  923;  Everson  v. 
General  Acci.  F.  ft  L.  Assur.  Corp. 
202  Mass.  169,  88  N.  E.  658 
C'.    .    .    as  soon  as  possible") . 

Applying  these  observations  to 
the  facts  of  this  case,  startling  as 
these  facts  are,  we  shall  first  inquire 
whether  a  right  of  action  on  the 
policy  by  the  personal  representa- 
tive of  the  insured  was  lost  by  the 
failure  of  the  insured  to  give  notice 
at  any  time.  This  inquiry  can 
readily  be  disposed  of.  The  evi- 
dence upon  which  the  jury  found 
that  injury  to  the  insured  and  his 
death  were  due  solely  to  the  acci- 
dent was  sufficient  to  sustain  a  find- 
ing that  the  accident  created  a  men- 
tal condition  in  the  insured  which 
made  compliance  with  the  provision 
of  the  policy  impossible.  The  trial 
court  squarely  charged  the  jury 
that,  if  they  found  it  was  reasonably 
possible  for  the  insured  to  give  no- 
tice at  any  time,  the  plaintiff  could 
not  recover.  The  verdict  was  for 
the  plaintiff,  hence  the  verdict  was 


180 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


a  finding  that  it  was  not  reasonably 

Inanranee-  pOSSiWo  fOF    the  in- 

im^MtmtT  Of  sured»  in  view  of  his 
Jccidfn""**  *'  mental  condition,  to 

give  notice  at  any 
time  after  the  accident.  By  this 
finding,  the  insured  was  excused. 

The  next  questions  are  whether 
the  undertaking  of  the  insured  to 
give  notice  of  the  accident  devolved 
upon  his  wife  when  he  became  in- 
capable of  performing  it,  and 
whether  the  court  should  have  de- 
cided that  question  as  a  matter  of 
law. 

The  defendant  contends,  upon  au- 
thority of  a  stray  dictum  in  Trav- 
elers' Ins.  Co.  V.  Nax,  73  C.  C.  A. 
649,  142  Fed.  653,  657,  that  the 
provision  of  the  policy  required  no- 
tice to  be  given  by  someone  on  be- 
half of  the  insured  within  the  time 
prescribed,  if  the  insured  himself 
was  not  able  to  give  the  notice.  The 
controlling  fact  of  the  Nax  Case  was 
that  the  insured  was  in  full  posses- 
sion of  his  faculties  for  a  long 
period  after  the  accident,  and  could 
have  given  the  notice,  and  the  point 
of  decision  was  that,  being  able  to 
give  notice,  he  was  bound  to  give  it, 
and  that  his  failure  barred  recovery 
on  the  policy  by  his  personal  rep- 
resentative. Manifestly  the  Nax 
Case  does  not  rule  this  case. 

The  evidence  upon  which  the  de- 
fendant bases  its  contention  that  the 
wife  of  the  insured  was  bound  to 
give  the  notice  required  of  him  is 
meager  and  unsatisfactory.  The 
evidence  tends  to  prove  that  Johns- 
ton never  spoke  of  his  accident  in- 
surance after  the  accident;  that 
Mrs.  Johnston  knew  that  her  hus- 
band carried  a  policy  of  accident  in- 
surance and  that  he  kept  it  in  a  safe 
deposit  box,  the  key  to  which  was 
accessible ;  that  she  did  not  know  the 
name  of  the  company  which  issued 
the  policy ;  that  in  September,  1914, 
about  seven  months  after  the  acci- 
dent, there  was  received  in  her  hus- 
band's mail  a  renewal  certificate  in 
the  form  of  a  receipt  for  a  renewal 
premium  of  $40,  then  due  on  the 
policy;  that,  accepting  this  certif- 
icate as  a  notice  as  well  as  a  receipt, 


Mrs.  Johnston  sent  her  check  for 
$40  to  the  insurance  company,  in- 
closed in  a  letter  showing  that  the 
check  was  in  payment  of  a  premium 
on  the  policy  in  suit ;  that  the  letter 
and  check  had  been  written  by  her 
niece  and  that  she  signed  them  at 
her  request ;  "^  and  that  she  was 
wholly  ignorant  of  the  terms  and 
conditions  of  the  policy  until  after 
her  husband's  death,  when  she 
found  the  policy,  and  promptly  gave 
notice  of  the  accident. 

From  this  testimony,  it  was  pos- 
sible for  the  jury  to  find  two  facts, 
first,  that  Mrs.  Johnston  knew  of 
the  existence  of  the  policy,  and  sec- 
ond, that  she  was  ignorant  of  its 
terms.  The  trial  court  refused  to 
find  as  a  matter  of  law  that  Mrs. 
Johnston  knew  the  terms  of  the 
policy,  and  refused  to  hold,  there- 
fore, that  she  was  bound  by  the  un- 
dertaking of  her  husband  to  give 
notice  of  the  accident,  as  a  condition 
precedent  to  her  action  on  the 
policy.  What  the  court  did  was  to 
leave  the  question  of  Mrs.  Johns- 
ton's knowledge  of  the  terms  of  the 
policy  to  the  jury,  under  instruc- 
tions that  if  they  found  that  she 
knew  the  terms  of  the  policy  in  the 
lifetime  of  her  husband,  it  was  her 
duty  to  give  the  notice,  and  failing 
so  to  do,  she  could  not  recover.  The 
jury  rendered  a  verdict  for  Mrs. 
Jolmston  as  executrix  of  her  hus- 
band's will,  which  was  a  finding 
that  she  did  not  know  the  terms  of 
the  policy.  Clearly  no  duty  devolved 
upon  the  wife  to  perform  an  under- 
taking of  her  husband  to  which  she 
was  not  a  party, 
and  of  which    she  r««**"t"^  ?5 

.  4         notice  »y  ^rlfe.- 

was  Ignorant.  As- 
suming, without  deciding,  that  such 
a  duty  devolved  upon  her  had  she 
knowledge  of  her  husband's  under- 
taking, the  finding  by  the  jury  that 
she  had  no  such  knowledge  disposed 
of  any  question  of  her  duty  and  left 
her  free  to  maintain  this  action. 

The  contention  that  the  action 
was  barred  because  the  niece  failed 
to  give  the  notice  which  the  policy 
required  of  the  insured  is  no  strong- 
er than  the  case  made  against  the 
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wife;  for»  while  the  evidence  but  I  re^rret  to  find  mysdf  obliged 
showed  that  the  niece  had  a  wider  J  to  disagree  at  a  vital  point.  In  my 
Imowledge  of  the   business   affairs     opinion  the  company  was  entitled  to 


of  the  insured,  it  wad  suiSicient  for 
the  jury  to  find  that  she  also  was 
ignorant  of  the  terms  of  the  policy. 

In  showing  knowledge  of  the 
terms  of  the  policy  on  the  part  of 
the  wife  and  the  niece,  the  defend- 
ant laid  stress,  with  no  little  force, 
upon  a  phrase  appearing  in  the  re- 
newal certificate  received  after  the 
accident.  In  this  certificate  were 
printed  in  conspicuous  type*  the. 
words:  "Notify  the  Company  at 
Once  in  Event  of  Accident."  This 
direction  to  the  insured,  coming,  it 
is  assumed,  within  the  observation 
of  the  wife  and  niece,  is  persuasive 
of  the  defendant's  contention  that 
they  were  thereby  substantially  in- 
formed of  the  terms  of  the  policy, 
yet,  opposed  to  this  evidence,  there 
was  the  testimony  of  the  wife  and 
niece  that  they  were  ignorant  of  its 
terms,  and  the  jury,  by  accepting, 
reconciling,  or  disregarding  the 
testimony  as  they  chose,  found  that 
the  wife  and  niece  did  not  know  the 
terms  of  the  policy. 

The  finding  of  the  jury  was,  in 
effect,  that  it  was  not  reasonably 
passible  for  the  insured  to  give  no- 
tice of  the  accident  because  of  his 
mental  incapacity  occasioned  by  the 

-dei«7  for  accident;  and   that 

eiflrhteeii  montha  it  was  not  reason- 
-eiFeet.  ^y  ^  possiWe  f  or  the 

wife  and  niece  to  give  notice  for 
him,  because  of  their  ignorance  of 
the  requirement  until  after  his 
death,  when,  the  obstacle  of  their 
ignorance  being  removed,  notice 
was  given  as  soon  as  reasonably 
possible.  This  finding  was  upon  a 
question  which  the  court  could  not 
avoid  submitting,  and  was  sustained 
by  one  view  of  the  evidence.  It  is 
not  within  our  province  to  say  that 
the  finding  was  wrong.  It,  there- 
fore, concluded  the  defendant. 
The  judgment  below  is  affirmed. 

» 

McPherson,  Circuit  Judge,  dis^ 
senting: 

I  agree  with  nearly  all  that  has 
been  so  well  said  by  Judge  Woolley, 


binding  instructions,  for  the  reason 
that  the  wife  and  the  niece  should 
be  conclusivdy  charged  with  knowl- 
edge of  the  company's  provision  for 
notice,  and  should  bear  the  conse- 
quence of  their  failure  to  comply 
until  neariy  a  year  thereafter.  The 
insured  was  injured  in  February, 
1914;  in  September,  his  wife  and 
his  niece  received  and  read  the  com- 
pany's letter  concerning  the  renewal 
of  the  policy,  the  letter  bearing  the 
words,  in  large  type,  "Notify  the 
Company  at  Once  in  Event  of  Acci- 
dent," and  they  acted  on  the  letter 
by  paying  the  premium  and  thus 
extending  the  policy  for  another 
year.  The  insured  did  not  die  until 
August  30,  1915,  but  no  notice  of 
the  accident  was  given  until  Septem- 
ber 4,  a  year  and  a  half  after  the 
fall,  and  almost  a  year  after  the 
wife  and  the  niece  had  learned  that 
prompt  notice  of  the  injury  was  re- 
quired. I  do  not  see  how  a  court 
could  permit  a  jury  to  find  that  they 
did  not  know  the  contents  of  the 
letter,  when  concededly  they  opened 
it  and  read  it  and  sent  a  check  to 
the  company  in  compliance  with  its 
contents,  even  referring  to  the 
policy  by  its  number  and  the  name 
of  the  insured.  Those  v^ho  receive 
and  act  upon  a  writing  must  be  held 
to  know  its  terns,  just  as  a  man 
cannot  be  allowed  to  say  that  he 
looked,  but  did  not  see  a  train,  al- 
though he  stepped  directly  in  front 
of  a  moving  car. 

Moreover,  no  one  can  doubt  that 
the  wife  and  the  niece  had  a  right 
to  make  the  payment,  although  they 
were  assiiming  to  act  for  the  in- 
sured without  his  express  authority, 
and  no  one  can  doubt  that  they 
would  have  been  justified  also  in 
giving  notice  of  the  accident  on  his 
behalf.  The  closeness  of  the  f ftmily 
relation  is  a  sufficient  reason, 
coupled  with  his  inability,  to  act  for 
himself.  But  if  the  wife  and  the 
niece  had  the^e  implied  rights,  I 
think  they  were  impliedly  bound  to 
discharge  the  corresponding  duties. 
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If  they  stood  in  the  shoeB  of  the  in- 
sured, and  were  protecting  the 
interest  that  he  could  not  protect 
for  himself,  why  were  they  not 
bound  by  the  same  duty  that  would 
have  bound  him — of  course,  so  far 
only  as  their  actual  or  presumed 
knowledge  extended?  In  a  word, 
the  evidence  seems  to  me  conclusive 
that  they  knew  what  was  conspicu- 
ously before  their  eyes,  and  since 
they  knew  it  I  think  they  were 
bound  to  act  thereon.  No  doubt 
they  had  a  reasonable  time  to  act 
after  the  knowledge  reached  them, 
but  under  the  facts  pf  this  case  a 
year  is  not  reasonable,  and  I  think 
the  court  should  have  said  so  as  a 
matter  of  law. 

Petition    for    rehearing    denied, 

January  8,  1918. 

$ 

NOTE. 


The  question  of  the  reasonableness     sec.  c. 


of  time  of  notice  of  an  accident  or  in- 
jury within  the  requirement  of  an  ac- 
cident policy,  as  a  question  for  the 
jury,  is  discussed  in  the  annotation  to 
Employers'  LiABOiiTY  Assur.  Corp.  v. 
ROEHM,  post,  186.  The  view  adopted 
in  the  reported  case  (Metropolitan 
Casualty  Ins.  Co.  v.  Johnston,  ante, 
175)  is  in  accord  with  the  general 
rule  laid  down  in  the  introduction  in 
that  annotation  that,  where  there  are 
disputed  facts  and  circumstances  con- 
cerning the  reasonableness  of  the  giv- 
ing of  notice  of  accident  or  injury,  or 
there  are  doubtful  inferences  from 
proven  facts,  the  question  is  for  the 
jury,  otherwise  the  question  is  one  of 
law  for  the  court.  The  question  of 
delay  due  to  incapacity  to  give  notice^ 
under  policies  providing  for  notice  as 
soon  as  reasonably  possible,  or  quali- 
fication "unless  not  reasonably  possi* 
ble,"  is  covered  under  subd.  II.  sub* 


EMPLOYERS'   LIABILITY   ASSURANCE   CORPORATION,   Limited^ 

Plff.  in  Err., 
v. 

JOHN  ROEHM. 

Ohio  Supreme  Court  —  April  2,  1910* 

(—  Ohio  St.  — ,  124  N.  E.  223.) 

Insurance  -«-  indemnity  —  provision  for  notice. 

A  provision  in  a  policy  of  indemnity  insurance,  to  the  effect  that  written 
notice  should  be  given  the  company  within  thirty  days  from  l^e  date  of 
sustaining  the  injury,  is  of  the  essence  of  the  contract,  and,  like  other 
.contracts,  should  be  construed  so  as  to  give  effect  to  the  intention  and 
express  language  of  the  parties.  This  rule  of  law  is  subject  to  the  quali- 
fication that  if  at  the  time  of  the  accident,  and  within  the  period  stipulated 
for  the  giving  of  notice,  no  reasonable  ground  existed  warranting  a  belief 
that  the  injury  was  anything  but  trivial  in  its  character,  not  justifying 
a  claim  for  damages,  and  it  subsequently  develops  that  as  a  result  of  such 
accident  serious  consequences  have  ensued,  and  that  inunediately  upon 
being  advised  of  this  fact  the  insured  gives  written  notice  to  the  insurer, 
the  question  whether  the  notice  was  given  within  time  is  not  a  matter 
of  law,  but  is  a  question  for  the  determination  of  a  jury.  The  laat  clause 
of  the  fourth  proposition  of  the  syllabus  in  the  case  of  Travelers'  Ins.  Co. 
V.  Myers,  62  Ohio  St.  629,  49  L.R.A.  760,  57  N.  E.  468,  is  disapproved. 

[See  note  on  this  question  beginning  on  page  186.] 

Headnote  by  the  Court. 
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Ebbor  to  the  Court  of  Appeals  for  Montgomery  County  to  review  a 
judgment  reversing  a  judgment  of  the  Court  of  Common  Pleas  sustaining 
a  demurrer  to  a  petition  filed  to  recover  the  amount  alleged  to  be  due  on 
an  accident  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  McMahon  &  McMahon,  for     Fletcher,  5  Ohio  C.  C.  633,  3  Ohio  C. 


plaintiff  in  error: 

Policies  of  insurance,  like  other  con- 
tracts, should  be  construed  so  as  to 
give  effect  to  the  intention  and  ex- 
press language  of  the  parties. 

Travelers'  Ins.  Co.  v.  Myers,  62 
Ohio  St  529,  49  L.R.A.  760,  57  N.  £. 
458. 

Plaintiff's  ignorance  of  the  true 
character  of  his  injury  did  not  excuse 
his  failure  to  give  notice  within  the 
thirty  days. 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Moore,  33  Ohio  St.  884,  81  Am.  Rep. 
543;  Travelers'  Ins.  Co.  v.  Myers,  su- 
pra; Coldham  v.  Pacific  Mut.  L.  Ins. 
Co.  2  Ohio  S.  &  C.  P.  Dec.  814;  Hatch 
V.  United  States  Casualty  Co.  197 
Mass.  101,  14  L.R.A.(N.S.)  503,  125 
Am.  St  Rep.  382,  83  N.  E.  398, 14  Ann. 
Cas.  290;  Hefner  v.  Fidelity  &  C.  Co. 
—  Tex.  Civ.  App.  — ,  160  S.  W.  830; 
Sweeney  v.  Travelers'  Ins.  Co.  199 
Mich.  584,  165  N.  W.  776;  Whiteside 
V.  North  American  Acci.  Ins.  Co.  200 
N.  Y.  MO,  85  L.R.A.  (N.S.)  696,  93  N.  E. 
948 ;  Gamble  v.  Accident  Assur.  Co.  Ir. 
Rep.  4  C.  L.  204 ;  Patton  v.  Employers' 
Liability  Assur.  Co.  Ir.  L.  R.  20  Eq.  93 ; 
Northwestern  Teleph.  Exch.  Co.  v. 
Maryland  Casualty  Co.  86  Minn.  467, 
90  N.  W.  1110. 

Failure  to  comply  with  the  notice 
clause  in  a  policy  of  accident  insur- 
ance bars  the  right  to  recover  under 
the  policy. 

Travelers'  Ins.  Co.  v.  Nax,  78  C.  C.  A. 
649,  142  Fed.  658 ;  Williams  v.  United 
States  Casualty  Co.  150  N.  C.  597,  64 
S.  E.  510;  Heywood  v.  Maine  Mut. 
Acci.  Asso.  85  Me.  289,  27  Atl.  154; 
United  Benev.  Soc.  v.  Freeman,  111 
Ga.  355,  86  S.  E.  764. 

Messrs.  Breene,  Dwyer,  A  Finn,  for 
defendant  in  error: 

Where,  because  of  circumstances 
and  conditions  surrounding  the  trans- 
action, the  giving  of  notice  within  the 
time  specified  became  impossible,  it 
will  be  excused  and  held  sufilcient  if 
given  within  a  reasonable  time  after 
the  removal  of  the  obstacle. 

Jennings  v.  Brotherhood  Acci.  Co. 
44  Colo.  68,  18  L.R.A.(N.S.)  109,  180 
Am.  St.  Rep.  109,  96  Pac.  982;  Manu- 
facturers'   Acci.    Indemnity    Co.    v. 


D.  308;  American  Acci.  Co.  v.  Card, 
18  Ohio  C.  C.  155,  7  Ohio  C.  D.  504; 
Gibbs  v.  Girard,  88  Ohio  St.  41,  102 
N.  E.  299;  Farmers  Nat.  Bank  v.  Dela- 
ware Ins.  Co.  83  Ohio  St.  810,  94  N.  E. 
884;  Graves  v.  United  Commercial 
Travelers,  165  Wis.  427,  162  N.  W. 
425;  United  States  Casualty  Co.  v. 
Hanson,  20  Colo.  App.  394,  79  Pac. 
176;  Phillips  v.  United  States  Benev. 
Soc.  120  Mich.  142,  79  N.  W.  1 ;  Chapin 
V.  Ocean  Acci.  &  Guarantee  Corp.  96 
Neb.  213,  52  L.R.A.(N.S.)  227,  147 
N.  W.  465;  Maryland  Casualty  Co.  v. 
Ohle,  120  Md.  871,  87  Atl.  768;  Peo- 
ple's Mut  Acci.  Asso.  v.  Smith,  126 
Pa.  817,  12  Am.  St.  Rep.  870,  17  Atl. 
605;  Hughes  v.  Central  Acci.  Ins.  Co. 
222  Pa.  462,  71  Atl.  923;  Shafer  v. 
United  States  Casualty  Co.  90  Wash. 
687,  156  Pac.  861;  Hilmer  v.  Western 
Travelers  Acci.  Asso.  86  Neb.  285,  27 
L.R.A.  (N.S.)  319,  125  N.  W.  535. 

Plaintiff  gave  notice  to  defendant 
immediately  after  it  become  known 
that  bodily  injuries  had  been  sus- 
tained, and  that  is  a  sufficient  com- 
pliance with  the  stipulation  in  regard 
to  notice. 

Fischer  Auto  &  Service  Co.  v.  Gen- 
eral Acci.  &  F.  Life  Assur.  Co.  29 
Ohio  C.  A.  300;  Chapin  v.  Ocean  Acci. 
&  Guarantee  Corp.  96  Neb.  218,  52 
L.R.A.(N.S.)  227,  147  N.  W.  465;  Mid- 
land Glass  &  Paint  Co.  v.  Ocean  Acci. 
&  Guarantee  Corp.  102  Neb.  349,  L.R.A. 
1918D,  442,  167  N.  W.  211. 

Nichols,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  defendant  in  error,  John 
Roehm,  while  engaged  in  a  game  of 

basket  ball,  on day  of  June, 

1914,  in  the  city  of  Da3rton,  Ohio, 
was  accidentally  struck  a  hard  blow 
in  the  left  eye.  Although  immedi- 
ately seeking  medical  treatment, 
neither  he  nor  his  physician  appre- 
hended any  serious  injury  from  the 
blow.  For  about  ten  months  there- 
after he  attended  to  his  ordinary 
business,  wholly  without  apprecia- 
tion that  his  sight  was  other  than 
normal.  Consulting  another  physi- 
cian in  April,  1915,  he  learned  for 
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the  first  time  that  as  a  direct  result 
of  such  accidental  blow  he  had  lost 
the  greater  part  of  the  vision  of  the 
injured  eye.  He  thereupon  submit- 
ted to  treatment,  in  endeavor  to  save 
his  sight;  all,  however,  without  re- 
lief, the  final  outcome  of  the  affair 
being  the  entire  loss  of  the  sight  of 
both  eyes.  Immediately  after  be- 
coming aware  of  the  fact  that  seri- 
ous injury  had  been  occasioned  by 
the  blow,  due  notice  was  given  the 
insurance  company. 

At  the*  time  the  defendant  in  error 
met  with  the  accident  he  was  the 
holder  of  a  policy  in  the  Employers' 
Liability  Assurance  Corporation, 
Limited,  which  insured  him  "against 
bodily  injuries  during  the  term  of 
the  policy/'  This  policy  contained 
the  following  provision  on  the  sub- 
ject of  notice:  "No  claim  shall  be 
valid  on  account  of  any  injuries, 
fatal  or  otherwise,  unless  written 
notice  is  given  to  the  company  with- 
in thirty  days  from  the  date  of  sus- 
taining any  injuries,  fatal  or  other- 
wise (unless  such  notice  may  be 
shown  not  to  have  been  reasonably 
possible),  for  which  claim  is  to  be 
made." 

In  August,  1917,  within  a  month 
of  the  time  that  full  knowledge  was 
available  as  to  the  ultimate  extent 
of  the  injury,  action  was  entered  in 
the  common  pleas  court  of  Mont^ 
gomery  county  to  recover  on  the 
policy. 

The  insurance  company  demurred 
to  the  petition,  its  position  being 
that  since  the  petition  showed  that 
notice  was  not  given  of  the  happen- 
ing of  the  accident  within  the  time 
stipulated  by  the  policy,  namely 
thirty  days,  the  plaintiff  was  with- 
out remedy. 

From  the  time  the  blow  on  the 
eye  was  received  until  the  serving 
of  the  notice,  a  period  of  quite  ten 
months  elapsed,  so  unless  circum- 
stances are  disclosed  constituting  a 
legal  excuse  for  failure  to  serve  no- 
tice sooner,  and  within  the  period  of 
thirty  days,  the  demurrer  to  the  pe- 
tition was  properly  sustained  by  the 
court  of  common  pleas  of  Mont- 
gomery county. 


The  only  excuse  recognized  by  the 
company  for  failure  to  serve  notice 
is  that  tne  service  of  such  notice  was 
not  reasonably  possible.  It  is 
claimed  by  the  company  that  this 
excusing  clause  has  no  relation  to 
the  injury  itself,  or  its  nature  and 
extent,  but  relates  wholly  to  some 
condition  that  the  insured  might 
have  found  himself  in  at  the  time — 
for  instance,  continued  delirium,  or 
some  state  of  mind  that  would  have 
rendered  him  practically  unaccount- 
able in  law  for  his  conduct.  It  re- 
fuses to  recognize  that  any  uncer- 
tainty as  to  the  extent  of  the  injury, 
or  even  the  belief  on  the  part  of  the 
insured  that  the  injury  was  so  insig- 
nificant that  he  did  not  want  to 
dignify  it  b^^  presenting  a  claim 
therefor,  constitutes  any  excuse 
under  this  clause  for  failure  to  give 
notice. 

The  position  of  the  defendant  in 
error  is  that  his  conduct  was  entire- 
ly consistent  with  the  attitude  of  a 
reasonable  and  prudent  man;  that, 
so  long  as  he  was  unaware  that  any 
consequence  of  a  serious  nature  was 
to  be  apprehended,  he  had  decided 
to  refrain  from  presenting  a  claim, 
and  therefore  notice  was  unneces- 
sary ;  and  that  it  was  only  when  the 
truth  had  forced  itself  on  his  atten- 
tion that  the  very  serious  effect  soon 
thereafter  realized  to  the  fullest  was 
likely  to  follow  that  he  felt  he  had 
a  valid  claim  under  the  policy,  and 
that  then  he  immediately  gave  the 
required  notice. 

The  question  for  determination 
is:  Do  the  facts  alleged  in  the 
petition  justify  the  holding  that,  as 
a  matter  of  law,  the  plaintiff  is  to 
be  denied  recovery,  or  are  they  such 
as  to  require  the  submission  of  the 
cause  to  a  jury  for  its  solution  ? 

We  are  of  opinion  that  the  fail- 
ure of  the  plaintilBf  to  notify  the 
company  of  the  fact  that  he  had  suf- 
fered a  blow  over  the  eye,  within 
the  thirty-day  period,  will  not  neces- 
sarily operate  to  de- 
feat a  recovery.  His  indemait^ 
conduct  between  the  JJJ^JJ***"  '"" 
day  that  the   blow 
was  inflicted  and  the  day  that  the 
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terrible  possibilil7  fell  on  him  like  a 
thimderbcrit  was  highly  commend- 
able, if  not  exceptional.  It  showed 
a  high  regard  for  the  rights  of  the 
insurance  company,  for  all  too  often 
very  slight  injuries  are  made  the 
basis  of  a  claim  for  indemnity.  It 
would  seem  a  poor  reward  for  vir- 
tue, if  conduct  of  this  character 
were  to  be  made  the  groundwork 
for  a  successful  defense  against  re- 
covery for  a  grievous  loss.  It  would 
penalize  a  decent  regard  for  the 
rights  of  others  and  put  a  premium 
on  that  sort  of  conduct  that  carries 
insurance  for  profit  rather  than  pro- 
tection. 

It  would  seem  quite  clear  that  the 
entire  lack  of  knowledge,  or  even 
apprehension,  on  Roehm's  part,  that 
any  serious  result  was  to  follow 
from  tiie  accidental  blow,  creates  a 
condition  fairly  within  the  terms  of 
the  policy  excusing  notice.  At  no 
time  within  the  period  of  ten 
months  would  it  have  been  possible 
for  him  to  give  notice  of  a  state  of 
facts  entirely  unknown  to  and  un- 
suspected by  himself. 

It  is  recognized  in  every  jurisdic- 
tion that  provisions  as  to  notice 
must  be  reasonably  construed;  in- 
deed, the  authorities  generally  hold 
that  such  provisions  should  be  liber- 
ally construed  in  favor  of  the  in- 
sured. Much  the  greater  weight  of 
authority  outside  of  Ohio  supports 
the  doctrine  that  notice  given  im- 
mediately after  the  extent  of  the 
injury  is  brought  to  the  knowledge 
of  the  insured  is  a  compliance  with 
the  requirement  that  notice  must  be 
given  within  a  time  reasonably  pos- 
sible after  the  happening  of  the 
accident. 

In  the  case  of  Maryland  Casualty 
Co.  V.  Ohle,  120  Md.  371,  87  Atl. 
763,  the  court  held  in  effect  that, 
under  a  clause  in  an  accident  in- 
surance policy  which  required  notice 
of  injury  to  be  given  as  soon  as 
might  be  reasonably  possible,  a  no- 
tice given  by  a  physician  of  loss  of 
sight,  due  to  infection  during  an 
operation,  five  immthB  after  the  in- 
jury was  received,  but  as  soon  as  he 
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learned  that  his  sight  was  destroyed, 
was  sufficient. 

Practically  the  same  doctrine  was 
announced  by  the  supreme  court  of 
Pennsylvania  in  the  case  of  People's 
Mut.  Acci.  Ck).  V.  Smith,  126  Pa. 
317,  12  Am.  St.  Rep.  870,  17  Atl. 
605.  Similar  views  were  evidently 
held  by  the  supreme  court  of  Ne- 
braska, as  announced  in  the  case  of 
Midland  Glass  £  Paint  Co.  v.  Ocean 
Acci.  &  Guarantee  Corp.  102  Neb. 
349,  L.R.A.1918D,  442,  167  N.  W. 
211. 

In  the  case  at  bar  there  is  no 
charge  of  fraud  or  claim  of  bad 
faith,  nor  can  there  be  any  pretense 
that  the  delay  in  giving  notice  was 
prejudicial  to  the  insurer.  Neither 
can  it  be  urged  that  there  are  not 
circumstances  tending  to  justify  the 
delay. 

In  these  vital  respects  this  case  is 
to  be  distinguished  from  the  case  of 
Travelers'  Ins.  Co.  v.  Myers,  62 
Ohio  St.  529,  49  L.R.A.  760,  57  N. 
E.  458,  upon  which  authority  the 
plaintiff  in  error  chiefly  relies. 

Notwithstanding  this  difference 
in  fact  we  are  of  opinion  that  the 
conclusion  we  have  reached  in  the 
case  at  bar  will  necessitate  the 
overruling  of  the  fourth  proposi- 
tion advanced  in  the  syllabus  of  the 
Myers  Case,  supra.  Our  disagree- 
ment is  not,  of  course,  with  the  first 
paragraph  of  the  proposition  in 
question,  for  we  are  now  holding 
that  the  question  of  compliance  withN 
terms  of  the  notice  may  depend  upon 
the  circumstances  of  the  case.  We 
are,  however,  out  of  harmony  with 
the  view  that,  in  a  case  of  the  char- 
acter under  investigation,  with  its 
attendant  circumstajices,  where  the 
facts  are  not  disputed,  what  is  a  suf- 
ficient compliance  with  the  policy 
requirements  as  to  notice  is  a  ques- 
tion of  law.  On  the  contrary,  we  feel 
that  the  insured  has  a  right  to  have  a 
jury  pass  on  the  question,  and  de- 
termine whether  the  circumstances 
of  this  particular  case  did  not  jus- 
tify and  excuse  his  conduct  in  fail- 
ing to  give  the  notice  called  for  by 
the  policy  until  he  actually  became 
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aware  that  his  eyesight  was  seri- 
ously affected. 

We  find  authority  supporting  our 
conclusion  herein  in  the  second 
proposition  of  the  syllabus  of  the 
case  of  Hickman  v.  Ohio  State  L. 
Ins.  Co.  92  Ohio  St.  87,  110  N.  E. 
542.  That  case,  like  the  one  at  bar, 
was  one  involving  the  right  to  re- 
cover on  an  accident  insurance 
policy.  The  policy  provided  that  in 
the  event  the  insured  exposed  him- 
self to  obvious  risk  of  injury,  or 
obvious  danger,  the  company's  lia- 
bility should  be  but  one  fifth  the 
face  of  the  policy.  The  litigation 
was  centered  around  the  question 
whether  the  insured  had  so  ex- 
posed himself.  The  court  of  appeals 
of  Cuyahoga  county  held  that  since 
the  facts  in  the  matter  were  sub- 
stantially undisputed  it  became  the 
duty  of  the  court  to  determine  the 
issue  as  a  matter  of  law,  and  denied 
the  right  of  a  jury  to  pass  on  the 
question  of  fact.  This  court  re- 
versed the  court  of  appeals,  holding, 
in  the  second  proposition  of  the 
syllabus :  ''When,  in  such  an  action, 
an  issue  of  fact  is  made  by  the 
pleadings  as  to  whether  the  injury 
to  the  insured  resulted  while  he  was 
exposing  himself  to  a  risk  or  danger 


which  was  obvious  to  him  at  the 
time,  and  there  is  no  substantial 
conflict  in  the  testimony  of  the  wit- 
nesses on  the  trial,  but  the  ancon- 
fiicting  testimony  discloses  a  va- 
riety of  circumstances  from  which 
different  minds  migl\t  reasonably 
arrive  at  different  conclusions  as  to 
that  issue,  it  is  the  duty  of  the  court 
to  submit  the  determination  of  it  to 
the  jury/' 

So,  in  the  instant  case,  the  ques- 
tion as  to  whether  it  was  reasonably 
possible  for  Roehm  to  notify  the 
company  as  to  the  injuries  sus- 
tained, at  a  period  of  time  earlier 
than  that  employed  by  him,  and 
within  the  thirty  days  mentioned  in 
the  policy,  is  one  about  which  dif- 
ferent minds  might  reasonably  ar- 
rive at  different  conclusions. 

The  judgment  of  the  Court  of  Ap- 
peals is  therefore  affirmed,  and  the 
cause  is  remanded  to  the  Court  of 
Common  Pleas  of  Montgomery 
County,  with  instructions  to  over- 
rule the  demurrer  of  the  insurance 
company,  and  for  further  proceed- 
ings according  to  law. 

Jones,  Matthias,  Johnson,  Dona- 
hue, Wanamaker,  and  Robinson, 
JJ.,  concur. 


ANNOTATION. 

Accident  nuurance!  reasonableneM  of  time  of  notice  of  acddlent  or  mjmry  bm 

a  question  for  the  jury. 


I.  Introductory,  187. 
II.  Where  there  is  providon  for  notice 
.  M  soon  as  reasonably' possible, 
or    qualification     "unless     not 
reasonably  possible:" 

a.  Delay  due  to  uncertainty  as  to 

extent  of  injury,    188. 

b.  Delay  due  to  uncertainty  as  to 

whether  injury  or  death  was 
the  result  of  accident,  189. 

c.  Delay  due  to  incapacity  to  give 

notice,  189. 

d.  Delay  due  to  insured's  location 

and  surroundings,  190. 
in.  Where  there  is  provision  for  imme- 
diate notice,  or  notice  at  once: 
a.  Delay    due    to    uncertainty    as 
to  extent  of  injury,  190. 


III. — continued. 

b.  Delay     owing     to     uncertainty 

whether  injury  or  death   was 
the  result  of  accident,  191. 

c.  Delay  due  to  incapacity  to  give 

notice,  192. 

d.  Delay  because  of  ignorance   of 

policy,  192. 

e.  Unexplained   delays,    192. 

IV.  Where  policy  provides  for  notice 
within  specified  number  of 
days: 

a.  Delay  due  to  uncertainty  wheth- 

er accident  caused  injury,  194. 

b.  Delay  due  to  incapacity  to  give 

notice,  194. 

c.  Miscellaneons,  194. 


ANNO.— ACCIDENT  INSURANCE— TIME  FOR  NOTICE. 


187 


Scope. 

It  is  to  be  observed  that  this  note 
is  not  concerned  with  the  question  of 
substantive  law  as  to  what  amounts 
to  a  compliance  with  the  requirements 
of  the  contract  in  regard  to  notice  of 
accident  or  injury,  but,  with  an  occa- 
sional exception,  is  confined  to  cases 
in  which  the  court  expressly  considers 
the  point  whether  the  question  is  for 
the  court  or  the  jury. 

I.  Introductory, 

It  is  a  g:eneral  rule  that  where  there 
are  disputed  facts  and  circumstances 
concerning  the  reasonableness  of  the 
giving  of  notice  of  accident  or  injury, 
or  there  are  doubtful  inferences  from 
liroven  facts,  the  question  is  one  for 
the  jury;  otherwise,  the  question  is 
one  of  law  for  the  court. 

United  States. — ^Travelers'  Ins.  Co. 
V.  Nax  (1905)  73  C.  C.  A.  649,  142  Fed. 

€63;  METBOPOLrrAN  Casualty  Ins.  Co. 
V.  Johnston  (reported  herewith)  ante« 
175. 

Georgia. — Columbian  Nat.  L.  Ins. 
Co.  V.  Miller  (1913)  140  Ga.  346,  78 
S.  E.  1079,  Ann.  Cas.  1914D,  408. 

lUinoia. — ^Higgins  v.  Midland  Cas- 
ualty Ck>.  (1917)  281  111.  431,  118  N. 
E.  11. 

Indiana. — ^£tna  L.  Ins.  Co.  v.  Fitz- 
gerald (1904)  165  Ind.  317,  1  L.K.A. 
(N.S.)  422,  112  Am.  St.  Rep.  232.  75 
N.  E.  262,  6  Ann.  Cas.  551. 

Iowa. — Lyon  v.  Railway  Pass.  Assur. 
Co.  (1877)  46  Iowa,  681. 

Kentucky. — ^^tna  L.  Ins.  Co.  v. 
Bethel  (1910)  140  Ky.  609,  131  S.  W. 
528. 

Maryland.  —  Providence  L.  Ins.  & 
Invest.  Co.  v.  Martin  (1869)  32  Md. 
310;  Maryland  Casualty  Co.  v.  Ohle 
(1913)  120  Md.  871,  87  Atl.  763. 

Massachusetts. — ^Everson  v.  General 
Acci.  F.  &  Life  Assur.  Corp.  (1909) 
202  Mass.  169,  88  N.  E.  658. 

Michigan.  —  Hummer  v.  Midland 
Casualty  Co.  (1914)  18  Mich.  886,  148 
N.  W.  413. 

Missouri.  —  McFarland  v.  United 
Stotes  Mut  Acci.  Asso.  (1894)  124  Mo. 
204,  27  S.  W.  436;  Roseberry  v.  Amer- 
ican Benev.  Asso.  (1909)  142  Mo.  App. 
652,  121  S.  W.  785. 

Nebraska. — Woodmen  Acci.  Asso.  ▼• 
Pratt  (1901)   62  Neb.  678,  55  L.R.A. 


891,  89  Ant  St.  Rep.  777,  87  N.  W. 
546. 

New  York. — ^Trippe  v.  Provident 
Fund  Soc.  (1893)  3  Misc.  445,  23  N.  Y. 
Supp.  173,  affirmed  in  (1893)  140  N. 
Y.  23,  22  L.R.A.  432;  87  Am.  St.  Rep. 
529,  35  N.  E.  316;  Tromblee  v.  North 
American  Acci.  Ins.  Co.  (1916)  173 
App.  Div.  174,  158  N.  Y.  Supp.  1014, 
affirmed  without  opinion  in  (1919)  226 
N.  Y.  615,  123  N.  E.  892. 

Ohio. — Manufacturers'  Acci.  Indem- 
nity Co.  V.  Fletcher  (1891)  5  Ohio  C. 
C.  633,  8  Ohio  C.  D.  308;  Coldham  v. 
Pacific  Mut.  L.  Ins.  Ck).  (1894)  2  Ohio 
S.  &  C.  P.  Dec.  314;  Employers'  Lia- 
BiLiTY  Assur.  Corp.  v.  Roehm  (re- 
ported herewith)  ante,  182. 

Pennsylvania. — People's  Mut.  Acci. 
Asso.  V.  Smith  (1889)  126  Pa.  317,  12 
Am.  St  Rep.  870,  17  Atl.  605;  Hughes 
V.  Central  Acci.  Ins.  Co.  (1909)  222  Pa. 
462,  71  Atl.  923;  Curran  v.  National 
L.  Ins.  Co.  (1916)  251  Pa.  420,  96  Atl. 
1041;  Dunshee  v.  Travelers'  Ins.  Co. 
(1904)  25  Pa.  Super.  Ct.  559. 

Texas. — Fidelity  &  C.  Ins.  Co.  v. 
Mountcastle  (1918)  —  Tex.  Civ.  App. 
— ,  200  S.  W.  862. 

Vermont. — ^Mellen  v.  United  States 
Health  &  Acci.  Ins.  Co.  (1910)  83  Vt. 
242,  75  Atl.  273. 

Washington.  —  Horsf all  v.  Pacific 
Mut.  L.  Ins.  Co.  (1903)  32  Wash.  132, 
63  L.R.A.  425,  98  Am.  St  Rep.  846»  72 
Pac.  1028. 

Wisconsin. — Foster  v.  Fidelity  &  C. 
Co.  (1898)  99  Wis.  447,  40  L.R.A.  838, 
75  N.  W.  69 ;  Sheaf  or  v.  Standard  Acci. 
Ins.  Co.  (1918)  166  Wis.  498,  166  N. 
W.  4;  Graves  v.  United  Commercial 
Travelers  (1917)  165  Wis.  427,  162  N. 
W.  425. 

The  court  in  Travelers'  Ins.  Co.  v. 
Nax  (Fed.)  supra,  said:  ''The  only 
.  remaining  matter  to  consider  is. 
Should  the  question  whether  the  stipu- 
lation for  immediate  notice  had  been 
complied  with  have  been  submitted  to 
the  jury,  or  should  peremptory  in- 
.  structions  to  find  for  the  defendant  on 
this  point  have  been  given  by  the 
court?  If  in  the  trial  in  the  court  be- 
low there  had  been,  as  to  this  point, 
any  disputed  facts  or  doubtful  infer- 
ences from  proven  facts,  they  should, 
of  course,  have  been  submitted  to  the 
determination  of  the  jury;  but  where. 
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as  in  this  case,  th^re  are  no  disputed 
facts,  but  simply  an  admitted  failure 
of  the  insured,  or  of  anyone  on  his  be- 
half, to  fifive  the  immediate  written  no- 
tice stipulated  for  in  the  policy,  for  a 
period  of  seventy-two  days,  without 
any  satisfactory  explanation  of  such 
failure,  there  was  no  question  at  all 
to  be  submitted  to  the  jury,  and  the 
court,  as  a  matter  of  law,  should  have 
found  that  the  stipulation  had  not  been 
legally  complied  with.  This  view  of 
the  situation  should  have  been  mani- 
fested by  the  court,  by  peremptory  in- 
structions to  find  for  the  defendant." 

//.  Where  there  if*  provision  for  notice 
UH  soon  as  reasonably  possible,  or  qual" 
iflcation  ^'unless  not  reasonably  pos- 
sible.'* 

a.  Delay  due  to  uncertainty  as  to  extent 

of  injury. 

It  will  be  observed  that  in  Employ- 
er's Liability  Assur.  Corp.  v.  Roehm 
(reported  herewith)  ante,  182,  where 
the  accident  policy  provided  that  no 
claim  should  be  valid  on  account  of 
any  injuries  unless  notice  was  given 
within  thirty  days  from  the  date  of 
injuries,  unless  such  notice  might  be 
shown  not  to  have  been  reasonably 
possible,  and  it  appeared  that  the  in- 
sured's eye  was  injured,  but  for  ten 
months  afterward  he  believed  his  in- 
jury to  be  trivial,  and  when  he  first 
became  aware  of  its  seriousness  im- 
mediately gave  notice,  it  was  held  that 
the  question  whether  the  notice  was 
given  within  the  time  required  by  the 
policy  was  not  one  of  law,  but  was  a 
question  for  the  determination  of  the 
jury. 

And  in  Fidelity  &  C.  Ins.  Co.  v. 
Mountcastle  (1918)  —  Tex.  Civ.  App. 
— ,  200  S.  W.  862,  where  an  accident 
policy  provided  for  written  notice  of 
accidents  as  soon  as  reasonably  pos- 
sible, and  a  statute  provided  that  a 
stipulation  in  a  policy  fixing  the  time 
for  notice  at  less  than  ninety  days 
should  be  void,  it  was  held  that  the 
court  could  not  say,  as  a  matter  of 
law,  that  under  the  circumstances  the 
delay  in  giving  notice  of  an  accident 
was  an  unreasonable  o&e,  although 
written  notice  was  not  .given  for  about 
sixteen  months,  there  being  evidence 


that  it  was  uncertain  during  this  time 
as  to  the  extent  of  the  injury,  and  that 
shortly  after  the  accident  the  insured 
gave  verbal  notice  to  the  insurer's 
iocal  agent,  who  agreed  to  make  a  re- 
port to  the  general  agent  of  the  com- 
pany, and  that  some  months  after- 
ward he  again  talked  with  the  local 
agent  about  making  a  claim,  but  was 
dissuaded  by  the  agenfs  statement 
that  he  probably  could  not  get  the 
policy  renewed,  at  the  insured's  age, 
if  he  made  a  claim,  and  that  subse- 
quently, after  a  renewal,  the  agent 
stated  that  the  company  would  pay  the 
insured's  doctor's  bills  if  he  would 
furnish  the  receipted  bills,  and  these 
were  furnished,  and  were  paid  by  the 
company. 

In  Sheafor  v.  Standard  Acci.  Ins.  Co. 
(1918)  166  Wis.  .498,  166  N.  W.  4,  it 
was  held,  apparently  as  a  matter  of 
law,  that  notice  was  given  as  soon  as 
reasonably  possible  within  the  re- 
quirements of  a  policy  providing  for 
notice  of  injuries  within  twenty  days 
after  the  date  of  the  accident  causing 
the  injury,  unless  it  was  shown  not 
to  have  been  reasonably  possible  to 
give  such  notice  within  the  time  pro- 
vided, and  that  in  such  case  notice 
should  be  given  as  soon  as  reasonably 
possible,  it  appearing  that  the  insured 
sustained  an  injury  to  his  eye  which 
eventually  caused  the  loss  of  the  sight 
thereof,  and  that  immediate  notice  was 
given  as  soon  as  the  insured  obtained 
knowledge  that  the  injury  was  the  re- 
sult of  the  accident. 

In  Maryland  Casualty  Co.  v.  Ohle 
(1913)  120  Md.  371,  87  Atl.  763,  where 
recovery  for  the  loss  of  sight  was 
sought  under  a  policy  providing  for 
notice  of  injury  "as  soon  as  may  be 
reasonably  possible,  of  any  injury  for 
which  a  claim  is  to  be  made,"  and 
there  was  testimony  that  the  insured, 
a  physician,  while  performing  an  oper- 
ation was  infected,  and  that  within 
two  weeks  the  poison  developed  to 
some  extent  on  his  hand,  and  in  about 
six  months  a  disease  of  the  eyes  re- 
sulted, and  about  seventeen  months 
after  the  injury  he  suffered  the  loss  of 
the  sight  of  one  eye  and  the  partial 
loss  of  the  other,  and  then  gave  notice 
of  the  injurj^,  a  verdict  returned  by 
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the  jury  for  the  plaintiff  was  affirmed, 
the  court  stating  that  undei*  the  cir- 
cumstances the  notice  was  sufficient, 
but  sayinsT  nothing  expressly  as  to 
whetiier  the  question  of  the  reason- 
ableness of  the  notice  was  one  of  law 
or  fact. 

In  Hummer  v.  Midland  Casualty  Co. 
(1914)  181  Mich.  386»  148  N.  W.  413, 
where  the  policy  provided  for  notice 
of  accident  as  soon  as  possible,  it  was 
held  that  the  court  should  have  in- 
structed the  jury  that  the  plaintiff  did 
not  give  notice  as  soon  as  possible, 
and  that  it  was  not  for  the  jury  to 
determine  whether  notice  was  given  as 
required  by  the  policy,  there  being  evi- 
dence that  the  insured  delayed  for 
nearly  five  months  to  give  any  notice 
that  he  had  suffered  an  accidental  in- 
jury to  his  eye,  although  he  had  notice 
before  that  time  that  the  injury  was 
serious,  and  after  about  a  month  was 
able  to  be  about  the  house  and  look 
after  some  of  his  business  affairs. 

b.  Delay  due  to  uncertainty  as  to  whether 
injury  or  death  was  the  renult  of  ac" 
eident. 

Where  a  policy  provided  for  written 
notice  of  an  accident  as  soon  as  rea- 
sonably possible,  and  it  appeared  that 
the  insured  accidentally  fell  into  an 
excavation  and  sustained  injuries 
which  in  course  of  time  resulted  in  his 
being  paralyzed,  but  for  eleven  months 
he  was  advised  that  his  condition  was 
due  to  disease  instead  of  the  accident, 
although  he  at  all  times  attributed  his 
condition  to  the  accident,  but  failed  to 
give  any  notice  of  its  happening  until 
eleven  months  thereafter,  it  was  held 
as  a  matter  of  law  that  the  notice  was 
not  given  within  the  time  provided  for 
in  the  policy.  Hefner  v.  Fidelity  &  C. 
Co.  (1918)  — .  Tex.  Civ.  App.  — ,  160  S. 
W.  830. 

In  Tromblee  v.  North  American 
AccL  Ins.  Co.  (1916)  173  App.  Div. 
174, 158  N.  Y.  Supp.  1014,  where  there 
was  a  provision  for  notice  of  accident 
"as  soon  as  may  be  reasonably  pos- 
sible/' it  was  held  that  the  court  prop- 
erly refused  to  hold  as  a  matter  of  law 
that  the  notice  was  not  timely,  there 
being  evidence  that  the  beneficiary  did 
not  reali2e  for  seme  time  that  the  in* 
Bured'fl  death  resulted  from  the  in- 


jury, and  that  she  mailed  notice  to  the 
insurer's  local  agent  about  twenty 
days  after  the  insured's  death,  and  it 
was  forwarded  and  admitted  to  be  re- 
ceived by  the  company  three  days 
later. 

c.  Delay  due  to  incapacity  to  give  notice. 

In  Metropolitan  Casualty  Ins.  Co. 
V.  Johnston  (reported  herewith)  ante, 
175,  where  an  accident  policy  pro- 
vided for  notice  of  any  accident  or 
injury  within  twenty-one  days,  unless 
the  giving  of  such  notice  in  such  time 
should  not  be  reasonably  possible,  in 
which  event  notice  should  be  given  as 
soon  as  reasonably  possible,  and  there 
was  evidence  that  the  accident  sus- 
tained by  insured  created  a  mental 
condition  which  made  the  giving  of 
notice  by  him  possible,  and  that  no 
notice  was  given  until  eighteen  months 
after  the  accident  occurred  and  after 
the  insured's  death,  the  question  of 
compliance  with  the  provision  was  left 
to  the  jury,  and  a  finding  that  it  was 
not  reasonably  possible  for  the  insured 
to  give  notice  of  his  injury  was  held 
sustained  by  the  evidence^  and  a  ver- 
dict for  the  plaintiff  was  affirmed. 

And  in  Higgins  v.  Midland  Casualty 
Co.  (1917)  281  111.  431,  118  N.  E.  11, 
where  the  accident  policy  provided  for 
written  notice  of  accidents  as  soon  as 
possible  after  their  occurrence,  and 
there  was  evidence  that  the  insured 
suffered  a  sunstroke  and  shortly  there- 
after was  confined  to  his  bed,  and  later 
taken  to  a  hospital,  and  as  a  result  of 
the  accident  he  suffered  a  complete 
physical  and  mental  breakdown  from 
which  he  never  recovered,  and  that 
no  notice  of  the  accident  was  giveii 
for  more  than  a  year,  when  the  in-' 
sured's  wife,  who  was  appointed  con- 
servator, within  ten  days  of  her  ap- 
pointment gave  notice  of  the  accident, 
it  was  held  a  question  for  the  jury  as 
to  whether  or  not  the  notice  was  given 
within  a  reasonable  time,  taking  into 
consideration  all  of  the  facts  and  cir- 
cumstances shown  by  the  evidence, 
and  that  the  court  was  not  justified  to 
direct  a  verdict  by  the  jury  upon  this 
question. 

And  in  Columbian  Nat  L.  Ins.  Co.  v. 
Miller  (1918)  140  Gtu  346,  78  S.  E. 
1079,  Ann.  Cas.  1914D,  408,  it  was  held 
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tjc^  fjfA'jTjt  tzd  been  firea  as  so9b  as 
rtasi^^i2;&fJr  pot*:*. 3*  ui^dw  the  elrrcm- 
ttti*^4«  of  tiae  eas€«  there  befn^  eri- 
^r^*ut  Xen^iDf  Uf  (haw  that  prior  to 
ar,4  imm^MiAi/tlT  after  tbe  death  of  the 
jr.>.ure4«  who  was  foaod  dead  in  the 
l>athroot»^  whkb  was  filled  with  |;as, 
the  plaintiff  was  skk  aad  is  a  nenroas 
state  ot  healthy  and  eonseqaently  did 
not  five  the  notiee  for  drhteeo  days. 

d«  tfetsff  dme  tm  immtr€d*s 


111  Ererson  r.  Geaenl  AeeL  F.  A 
Ufe  Assor,  Corp.  (1909;  202  Mass* 
109,  88  N.  E.  6M,  wh^rt  it  appeared 
that  the  insured  was  injured  at  a 
lonely  camp  in  New  Bninswiek  by 
severely  burning:  one  of  his  hands  in 
saeh  a  manner  as  to  require  its  ampa* 
tstion  two  days  later,  that  he  was  far 
from  home  and  kindred,  aad  that  no- 
tice was  sent  on  the  fourth  day  after 
the  injury,  it  was  held  suflkiently  fa- 
vorable to  tbe  defendant  to  leave  it 
to  the  jury  to  say,  in  view  of  the  eir* 
cumstancei  and  inferences  reasonably 
to  be  drawn  from  them,  whether  the 
notice  was  sent  "as  soon  as  may  be 
possible,''  within  a  requirement  of  the 
policy. 

///.  Where  there  ie  provieion  for  imme* 
dtate  noHee,  or  notice  at  once, 

a*  Delay  due  to  uncertaifUy  as  to  oactent 

of  injury. 

In  People's  Hut  Acci.  Asso.  v.  Smith 
(1889)  126  Pa.  817,  12  Am.  St.  Rep. 
870,  17  Atl.  606,  where  the  policy  pro- 
vided for  immediate  notice  of  injury, 
and  there  was  evidence  that  the  in- 
jured was  struck  in  the  eye  by  the 
lash  of  his  whip,  and  was  treated  by 
several  physicians  for  a  month  before 
he  ascertained  that  he  would  lose  the 
sight  of  his  eye,  and  at  the  end  of  that 
time  he  gave  notice  of  the  injury,  and 
made  a  claim  for  the  loss  of  the  sight 
of  his  eye,  the  question  whether  notice 
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ail 


he  oanf^irBed  to 


of  the  case,  aad  whaX  is  a  reaaoaable 
tiiDe  mast  he  decided  bj  tlie  jary  nn- 
leae  .  .  .  t'-e  delay  kas 
zrtat  that  the  coiut  any  rale  it 
question  of  law." 

And  ia  .fitaa  L.  laa.  Gou  ▼.  Fitc- 
gerald  (19K>  IK  1^  S17,  1  LJtJL 
'X^j  422;  112  Am.  SL  Bcp.  232»  7& 
N.  £.  262,  €  Aaa.  Caa.  551,  wlMre  tiie 
accideat  policy  ineoifed  roqaiiad  im- 
mediate aotico  of  i^joiy,  aad  aotice 
of  an  injury  was  aot  aivca  aatil  aboat 
thirty  days  after  its  happeafna,  the 
question  whetl^r  it  was  given  witliin 
a  reasonable  time  waa  hdd  for  tte 
jury,  in  view  of  evidence  that  his  in- 
jury resulted  from  placing  his  hand 
under  his  head  while  asleep,  and  grad- 
ually developed  into  a  condition  neces- 
sitating an  operation  and  causing  a 
protracted  illness. 

And  in  Lyon  v.  Rulway  Pass.  Assur. 
Co.  (1877)  46  Iowa,  631,  where  the 
policy  provided  for  immediate  notice 
of  accidents,  the  question  whether  the 
insured  gave  notice  within  a  proper 
time  was  held  for  the  Jury,  there  be- 
ing testimony  tending  to  show  that 
after  his  injury  the  insured  was  treat- 
ed at  one  place  for  eight  or  nine  days, 
when  he  went  to  his  home  in  another 
town,  where  he  continued  treatment 
for  eight  or  ten  days  more,  when  he 
called  in  a  physician  who  treated  him 
from  four  to  six  weeks,  and  evidence 
that  the  disability  continued  for  nine 
weeks.  It  was  conceded  in  this  case 
that  the  question  of  due  diligence  in 
giving  notice  is  ordinarily  one  for  the 
jury,  but  it  was  claimed  that  under 
the  facts  and  circumstances,  which 
were  not  in  dispute,  the  question  be- 
came one  of  law. 

In  American  Acci.  Ins.  Co.  v.  Nor- 
ment  (1891)  91  Tenn.  1,  18  S.  W.  395, 
where  the  policy  provided  for  imme- 
diate written  notice  of  an  accident  at 
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the  home  office  of  the  insurer,  it  was 
held  that  a  jury  might  find  that  the 
notice  had  been  given  within  a  reason- 
able time»  there  being  evidence  that 
the  seriousness  of  an  injury  did  not 
at  once  develop,  and  that  notice  was 
given  to  the  insurer's  local  agent  about 
six  or  eight  weeks  after  the  injury  oc- 
curred, and  that  the  agent  gave  the 
insurer  written  notice  of  the  accident 
at  its  home  office. 

In  Young  v.  Railway  Mail  Asso. 
(1907)  126  Mo.  App.  325, 103  S.  W.  557, 
where  the  policy  provided  for  notice 
at  once  of  any  injury,  the  court  stated 
that  hnmediate  notice  means  notice 
within  a  reasonable  time,  and  that  the 
evidence  showed  that  notice  was  given 
in  a  reasonable  time,  there  being  testi- 
mony that  at  the  time  the  plaintiff  met 
with  an  accident  he  did  not  realize 
the  seriousness  of  his  injury,  or  that 
it  would  prevent  him  from  following 
his  occupation,  until  something  like  a 
week  after  it  occurred,  and  that  he 
then  gave  notice.  There  is  nothing 
expressly  said  in  this  case,  however, 
as  to  whether  the  question  is  one  of 
law  or  one  of  fact. 

h.  Delay  owing  to  uncertainty  whether 
injury  or  death  was  the  result  of  acci^ 
dent. 

In  Hughes  v.  Central  Acci.  Ins.  Co. 
(1909)  222  Pa.  462,  71  Atl.  923,  the 
question  whether  the  insured  had  com- 
plied with  a  provision  for  immediate 
written  notice  of  an  accident  was  held 
for  the  jury,  where  there  was  evidence 
that  while  on  a  train  a  cinder  struck 
his  eye,  causing  temporary  pain  which 
disappeared  in  the  morning,  but  that 
several  weeks  thereafter  an  impair- 
Sient  of  the  vision  occurred,  and  a 
cataract  followed,  which,  six  weeks 
after  the  cinder  struck  his  eye,  the 
doctors  determined  resulted  therefrom, 
and  the  insured  then  gave  notice  of 
his  injury.  The  court  said:  "Appel- 
lant complains  that  the  delay  in  notify- 
ing the  company  was  so  great  that  the 
court  should  have  decided  it  as  a  mat- 
ter of  law  adversely  to  the  plaintiff. 
It  has  been  repeatedly  ruled,  in  ac- 
tions under  policies  requiring  imme- 
diate notice  to  be  given  of  the  acci- 
d€Dt»  that  the  word  'immediate*  is  to 
be  construed  as  meaning  a  reasonable 


time  after  the  accident,  under  the 
facts  and  circumstances  of  the  par- 
ticular case.  Cases  arise  where  the 
delay  has  been  so  great  that  the  court 
is  fully  justified  in  ruling  it  as  a  mat- 
ter of  law;  but  this  occurs  only  where 
the  admitted  facts  and  circumstances 
disclose  nothing  by  way  of  extenuar 
tion  or  excuse.  Where  the  facts  are 
sufficient  to  account  in  some  measure 
for  the  delay,  without  reflecting  upon 
the  diligence  or  good  faith  of  the  as- 
sured, it  is  for  the  jury  to  say  whether 
the  delay  was  reasonable  or  not  under 
the  circumstances." 

In  Ewing  v.  Commercial  Travelers' 
Mut.  Acci.  Asso.  (1900)  55  App.  Div. 
241,  66  N.  Y.  Supp.  1056,  affirmed  with- 
out opinion  in  (1902)  170  N.  Y.  690, 
63  N.  E.  1116,  where  the  policy  con- 
tained a  provision  for  immediate  no- 
tice of  accident  or  injury,  with  full 
particulars  thereof,  and  there  was  evi- 
dence that  the  beneficiary,  at  the  time 
of  the  insured's  death,  did  not  know 
the  cause  thereof,  and  it  was  not 
known  that  death  resulted  from  acci- 
dental injury  until  after  the  report  of 
a  chemist,  who  made  an  analysis  of 
the  insured's  organs,  and  that  as  soon 
as  the  result  was  made  known,  which 
was  about  two  weeks  after  the  in- 
sured's death,  he  immediately  gave 
the  insurer  notice.  The  court  stated 
that,  assuming  this  evidence  to  be  cor- 
rect, it  might  properly  be  held  as  a 
matter  of  law  that  the  notice  given 
fully  complied  with  the  condition  of 
the  policy,  and  that  as  a  question  of 
fact  the  jury,  which  found  a  verdict 
for  the  plaintiff,  seemed  to  have 
reached  the  right  conclusion. 

In  JEtna  L.  Ins.  Co.  v.  Bethel  (1910) 
140  Ky.  609,  131  S.  W.  523,  where  the 
accident  policy  involved  provided  for 
immediate  notice  of  any  accident,  it 
was  held  that  a  reasonable  time  was 
allowed  in  which  to  give  notice,  and 
that  what  is  a  reasonable  time  depends 
upon  the  circumstances  in  the  case, 
and  is  a  question  of  fact  for  the  jury, 
and  an  averment  by  the  beneficiary  in 
this  case  was  held  sufficient,  which 
stated  that  as  soon  as  she  learned  of 
the  cause  of  the  insured's  death  and 
of  the  insurer's  liability,  she  gave  no- 
tice of  the  accident  on  a  specified  day, 
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which  was  about  three  months  after 
the  accident  occurred. 

In  Coldham  v.  Pacific  Mut.  L.  Ins. 
Co.  (1894)  2  Ohio  S.  &  C.  P.  Dec.  314, 
where  the  policy  required  immediate 
notice  of  an  accident,  and,  although 
the  beneficiary  had  knowledge  that  the 
insured  fell  upon  an  icy  sidewalk  and 
died  two  days  later  from  the  effects 
thereof,  she  did  not  know  that  the  fall 
was  accidental,  and  failed  to  give  no- 
tice for  thirteen  months,  and  until  she 
learned  that  the  injury  was  accident- 
al, it  was  held  as  a  matter  of  law  that 
such  notice  was  not,  under  the  cir- 
cumstances, a  compliance  with  the  con- 
dition requiring  immediate  notice. 
The  court  stated  that  the  words  "im- 
mediate and  forthwith,"  as  used  in 
provisions  for  notice  of  injury,  are 
construed  to  mean,  under  all  the  cir- 
cumstances of  the  case,  a  reasonable 
time,  and  that  ordinarily  what  is  a 
reasonable  time  is  a  question  of  fact 
for  the  jury,  unless  upon  the  undis- 
puted facts  the  delay  has  been  so  great 
that  the  court  can  rule  upon  it  as  a 
matter  of  law. 

e.  Delay  due  to  incapacity  to  give  notice. 

In  Manufacturers'  Acci.  Indemnity 
Co.  V.  Fletcher  (1891)  5  Ohio  C.  C.  633. 
3  Ohio  C.  D.  308,  where  an  accident 
policy  provided  for  immediate  notice 
of  an  accident  or  injury,  and  that  a 
failure  to  give  such  immediate  notice 
within  ten  days  should  invalidate  a 
claim,  and  there  was  evidence  that  the 
insured,  who  sustained  an  accidental 
injury  to  his  eye,  was  rendered  de- 
lirious by  his  injury,  and  was  kept 
under  the  influence  of  opiates  for  sev- 
eral weeks,  and  gave  no  notice  to  the 
insurer  for  about  eight  weeks,  it  was 
held  that  the  question  whether  the  in- 
sured had  exercised  due  diligence  in 
view  of  all  the  circumstances  was  a 
question  of  fact  to  be  determined  by 
the  jury,  and  that,  taking  into  consid- 
eration the  condition  of  the  insured, 
it  could  not  be  said  that  the  jury  were 
not  justified  in  finding  that  immediate 
notice  of  the  accident,  in  compliance 
with  the  provision,  was  given. 

And  the  facts  in  Curran  v.  National 
L.  Ins.  Co.  (1916)  251  Pa.  420,  96  Atl. 
1041,  were  held  not  to  warrant  the 
court  saying,  as  a  matter  of  law,  that 


immediate  written  notice  of  an  acci- 
dent was  not  given,  where  the  plaintiff 
testified  that  the  policy  was  in  tii€ 
possession  of  the  person  injured,  and 
that  the  plaintiff  was  so  prostrated 
by  the  accident  that  for  some  time  he 
thought  nothing  of  insurance,  and 
when  he  finally  located  the  policy  and 
determined  that  the  loss  was  covered 
by  it,  which  was  about  two  monttis 
after  the  injury,  he  gave  notice  there- 
of. 

d.  Delay  because  of  ignorance  of  policy. 

In  American  Acci.  Co.  v.  Card 
(1897)  13  Ohio  C.  C.  154,  7  Ohio  G.  D. 
504,  where  the  policy  provided  for  im- 
mediate written  notice  of  an  accident, 
and  it  appeared  that  the  insured's 
wife,  who  was  the  beneficiary  and  also 
his  administratrix,  had  no  knowledge 
of  the  existenee  of  the  policy  for  about 
four  months  after  the  accident  and 
the  insured's  death,  when  she  imme- 
diately gave  written  notice,  it  was  held 
that  the  court  should  not,  as  a  matter 
of  law,  have  instructed  the  jury  that 
upon  the  facts,  immediate  notice  was 
not  given  within  the  meaning  of  the 
policy,  and  that  the  question  whether 
the  provision  as  to  notice  of  the  acci- 
dent had  been  complied  with  was  prop- 
erly submitted  to  the  jury. 

e.  Unexplained  delays. 

In  Travelers*  Ins.  Co.  v.  Nax  (1M5) 
73  C.  C.  A.  649,  142  Fed.  663,  where 
the  policy  provided  for  weekly  indem- 
nities to  the  insured  in  case  of  acci- 
dental injury,  and  also  for  the  pay- 
ment of  a  certain  sum  to  a  named 
beneficiary  if  death  resulted  within  a 
specified  time,  provided  immediate 
written  notice  of  any  accident  or  in- 
jury should  be  given  to  the  insurer,  it 
was  held  as  a  matter  of  law  that  no- 
tice was  not  given  within  a  reasonable 
time,  and  that  a  verdict  in  an  action 
by  the  beneficiary  should  have  been 
directed  for  the  insurer,  there  being 
testimony  that,  although  the  insured 
was  perfectly  conscious  and  able  to 
talk  of  his  affairs,  no  notice  of  the  ac- 
cident was  given  by  him  or  anyone 
during  the  seventy-two  days  between 
the  occurrence  of  the  accident  and  the 
date  of  his  death.  The  court  stated  that 
if,  in  the  trial  of  the  case,  there  had 
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been  any  disputed  facts  or  doubtful 
inferences  from  proven  facts,  they 
should  have  been  submitted  to  the  de- 
termination of  the  jury,  but  that 
where,  as  in  the  case  at  bar,  there  were 
no  undisputed  facts,  but  simply  an  ad* 
mitted  failure  of  the  insured,  or  of 
anyone  on  his  behalf,  to  give  imme- 
diate notice  as  stipulated  for  in  the 
policy,  for  a  period  of  seventy-two 
days,  without  any  satisfactory  expla- 
nation of  such  failure,  there  was  no 
question  at  all  to  be  submitted  to  the 
jury,  and  that  the  trial  court,  as  a 
matter  of  law,  should  have  found  that 
the  stipulation  had  not  been  legally 
complied  with. 

And  in  Dunshee  v.  Travelers'  Ins. 
Co-  (1904)  25  Pa.  Super.  Ct.  559,  where 
the  accident  policy  involved  provided 
for  immediate  written  notice  of  any 
accident  or  injury,  and  the  insured  de- 
layed for  over  four  months  giving  no- 
tice of  the  injury,  although  he  was 
able  during  this  time  to  transact  busi- 
ness and  to  have  given  notice,  it  was 
held,  apparently  as  a  matter  of  law, 
that  notice  was  not  given  within  a  rea- 
sonable time,  and  that  no  recovery 
coold  be  had  on  the  policy. 

And  in  Hatch  v.  United  States  Cas- 
ualty Co.  (1908)  197  Mass.  101,  14 
L.R.A.(N.S.)  608,  125  Am.  St.  Rep.  382, 
83  N.  K  398,  14  Ann.  Cas.  290,  where 
there  was  a  provision  for  written  no- 
tice within  ten  days  of  the  event  caus- 
ing injury,  and  it  appeared  that  al- 
though the  insured,  after  he  sustained 
an  injury,  was  in  his  usual  health  for 
about  a  month,  when  he  was  confined 
to  his  bed  and  died  four  days  after, 
he  gave  no  notice  of  the  injury,  and 
that  none  was  given  until  the  bene^ 
ficiary  sent  notice  of  death,  it  was 
held»  apparently  as  matter  of  law, 
that  there  could  be  no  recovery  on  the 
policy;  that  by  failing  to  give  notice 
according  to  his  contract  insured  gave 
up  his  right  to  hold  the  company  lia- 
ble, and  that  after  his  death  it  was  not 
within  the  power  uf  the  beneficiary  to 
revive  the  right  lost. 

And  in  Foster  v.  Fidelity  &  C.  Co. 
(1898)  99  Wis.  447,  40  L.R.A.  833,  75 
N.  W.  69,  the  court  held,  as  a  matter 
of  law,  that  immediate  notice  of  an 
accident  was  not  given,  where  the  evi- 
7  A.L.R.— 13. 


deuce  showed  that  the  beneficiary 
knew  that  the  insured^s  death  was  ae- 
cidental  within  twelve  days  after  it 
occurred,  but  did  not  give  notice  for 
twenty-nine  days  thereafter.  The 
court  stated  that,  where  the  facts  are* 
uncertain  or  disputed  and  the  infer- 
ences doubtful,  the  question  whether 
timely  notice  was  given  is  one  for  the 
jury  under  a  proper  instruction,  but 
that,  where  the  facts  are  not  in  dis- 
pute and  the  inferences  are  certain, 
it  is  a  question  of  law  for  the  court. 

And  in  Accident  Ins.  Co.  v.  Young 
(1891)  20  Can.  S.  C.  280,  it  was  held, 
apparently  as  a  matter  of  law,  that 
there  was  no  compliance  with  a  pro- 
vision of  a  policy  for  immediate  no- 
tice of  any  accident  or  injury,  there  be- 
ing evidence  that  notice  of  an  accident 
and  death  was  not  sent  until  one  month 
and  eight  days  after  the  accident,  and 
sixteen  days  after  the  insured's  death, 
and  that  it  was  not  received  at  the 
insurer's  home  office  until  three  days 
after  it  was  sent 

And  in  Myers  v.  Maryland  Casualty 
Co.  (1907)  123  Mo.  App.  682,  101  S. 
W.  124,  the  court  stated  that,  without 
a  showing  of  good  cause  therefor,  the 
failure  of  the  insured  to  give  notice 
until  six  weeks  after  an  injury,  in  law, 
constituted  a  breach  of  the  condition 
requiring  the  giving  of  immediate  no- 
tice. 

And  the  complaint  in  Railway  Pass. 
Assur.  Co.  V.  Burwell  (1873)  44  Ind. 
460,  was  held  deflective,  where  the  ac- 
tion was  on  an  accident  policy  requir- 
ing immediate  notice  of  injury,  and 
the  complaint  alleged  that  notice  was 
given  six  days  after  an  injury  was  re- 
ceived, and  there  was  no  averment  of 
any  legal  and  proper  excuse  for  not 
having  given  the  notice  sooner.  Noth- 
ing was  specifically  said  as  to  whether 
the  question  was  one  of  law  or  a  ques- 
tion for  the  jury. 

In  Horsfall  v.  Pacific  Mut.  L,  Ins. 
Co.  (1903)  32  Wash.  132,  63  L.R.A.  425, 
98  Am.  St  Rep.  846,  72  Pac.  1028, 
where  the  evidence  showed  that  the 
beneficiary  of  an  accident  policy 
caused  notice  of  the  accident  to  be 
sent  to  the  insurer  on  the  twelfth  day 
after  the  insured's  death,  it  was  held 
that  the  court  properly  submitted  to 
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the  jury  the  question  whether  notice 
was  given  within  a  reasonable  time 
within  a  condition  of  the  policy  re- 
quiring immediate  notice  of  an  acci- 
dent. 

IV.  Where    policy    providea    for    notice 
tcUhin  specified  number  o/  days, 

a.  Delay  due  to  uncertainty  uihether 
accident  caused  injury^ 

In  United  States  Casualty  Co.  v. 
Hanson  (1905)  20  Colo.  App.  398,  79 
Pac.  176,  a  failure  to  give  notice  of  an 
injury  for  about  eight  months  was 
held  not  to  preclude  a  recovery  be- 
cause of  noncompliance  with  a  pro- 
vision of  the  policy,  requiring  written 
notice  within  ten  days  of  the  event 
causing  the  accident,  where  it  ap- 
peared from  the  facts  that  the  insured 
believed  that  his  trouble  resulted  from 
rheumatism,  and  gave  prompt  notice 
after  he  was  informed  by  a  physician 
that  his  illness  resulted  from  the  acci- 
dent. The  question  was  apparently 
decided  as  one  of  law»  but  without  dis- 
cussion. 

In  Trippe  v.  Provident  Fund  Soc. 
(1893)  3  Misc.  445,  23  N.  Y.  Supp.  173, 
affirmed  in  (1893)  140  N.  Y.  23,  22 
L.R.A.  432,  37  Am.  St.  Rep.  529,  35 
N.  E.  316,  where  the  policy  provided 
that  notice  of  any  accidental  injury 
should  be  given  within  ten  days  from 
the  date  either  of  injury  or  death,  and 
it  appeared  that  insured  was  tenant  in 
a  building  that  fell,  and  that  he  was 
buried  in  the  debris,  and  that  his  body 
was  not  discovered  and  taken  from  the 
fallen  building  for  three  days,  and 
that  notice  of  injury  and  death  was 
given  eleven  days  after  the  accident 
and  eight  days  after  the  body  was 
found,  it  was  held  that,  the  facts  re- 
specting the  accident  and  death  being 
undisputed,  the  question  of  what  con- 
struction should  be  given  to  the  pro- 
vision was  one  clearly  of  law  for  the 
court,  and  a  holding  that  the  notice 
was  sufficient  was  sustained. 

5.  Delay  due  to  incapacity  to  give  notice. 

Where  the  insured  was  accidentally 
burned,  and  as  a  result  was  mentally 
incapacitated,  and  because  of  the  nec- 
essary use  of  opiates  was  unconscious 
for  nearly  three  weeks,  when  notice 
was  given,  it  was  held  that  the  facts 


were  sufficient  in  law  to  excuse  him 
from  complying  with  a  provision  of 
the  policy  for  notice  within  ten  days. 
Roseberry  v.  American  Benev.  Asso. 
(1909)  142  Mo.  App.  652,  121  S.  W. 
785. 

In  Woodman  Acci.  Asso.  v.  Pratt 
(1901)  62  Neb.  673,  55  L.R.A.  291,  89 
Am.  St.  Rep.  777,  87  N.  W.  546,  where 
the  policy  required  notice  within  tep 
days  of  the  occurrence  of  an  accident, 
and  the  evidence  showed  that  the  in- 
sured, by  reason  of  an  accidental  fall, 
sustained  a  concussion  of  the  brain, 
and  for  a  period  of  three  or  four 
months  was  more  or  less  deranged, 
and  notice  was  not  given  of  the  acci- 
dent for  over  forty  days,  the  question 
whether  it  was  given  within  a  reason- 
able time  was  held  to  be  properly  sub- 
mitted to  the  jury,  and  the  evidence 
was  held  to  be  sufficient  to  sustain  the 
jury's  finding  that  notice  was  given 
within  a  reasonable  time. 

c.  Miscellaneous, 

In  Graves  v.  United  Commercial 
Travelers  (1917)  165  Wis.  427,  162  N. 
W.  425,  where  the  policy  provided  that 
in  case  of  accidental  injury  the  in- 
sured should,  within  ten  days,  send  a 
written  notice  to  the  insurer,  and  that 
failure  to  send  such  notice  should  con- 
stitute a  waiver  of  the  claim,  and  it 
appeared  that  the  insured  sustained 
a  slight  injury,  supposed  at  first  to  be 
trivial,  but  that  on  the  ninth  day  after 
suffering  the  injury  he  knew  that  it 
was  serious,  and  although  he  was  able 
to  give  the  notice  within  the  ten  days 
he  failed  to  do  so,  it  was  held,  ap- 
parently as  a  matter  of  law,  l^at  he 
could  not  recover  on  the  policy. 

In  Mellen  v.  United  States  Health  ft 
Acci.  Ins.  Co.  (1910)  83  Vt  242,  76 
Atl.  273,  where  the  plaintiff's  evidence 
tended  to  show  that  he  sustained  an 
accidental  injury,  and  that  a  few  days 
later  he  visited  a  certain  doctor  and 
asked  him  to  notify  the  insurer  of  the 
injury,  and  that  the  doctor  did  so,  it 
was  held  a  question  for  the  jury 
whether  such  notice  was  sent  within 
twenty  days  from  the  date  of  the  ac- 
cident, as  required  by  the  policy,  and 
that  it  could  not,  therefore,  be  dis- 
posed of  by  the  court.  J.  T.  W. 


HOWARD  V.  CENTRAL  AMUSEMENT  CO. 

(MM4  JfoM.  84h  mi  N.  a.  867,) 
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FANNIE  B,  HOWARD  et  al. 

V. 

CENTRAL  AMUSEMENT  COMPANY,  Impleaded,  etc^ 

MassaeimseUa  Suj^reme  JtUUeial  Courts  May  26,  1916. 
(224  Mass.  844,  112  N.  E.  857.) 

Landlord  and  tenant  —  liability  of  landlord  for  nuisance  —  fall  of  orna- 
ment from  building. 

1.  The  owner  of  a  building  which  has  a  continuing  nuisance  in  the  form 
of  an  unsafe  ornament  overhanging  the  sidewalk  does  not  relieve  himself 
from  liability  for  injury  to  a  pedestrian  by  its  fall  by  letting  the  building 
to  a  tenant. 

[See  note  on  this  qtiestion  beginning  on  page  204.] 


Nuisance   —    ornament    overhanging 
sidewalk. 

2.  An  ornament  attached  to  the 
front  of  a  building  adjoining  a  side- 
walk, which  is  constructed  of  mate- 
rials which  will  disintegrate  under  the 
influence  of  the  weather,  and  which  is 
not  properly  fastened  to  the  building, 
is  a  continuing  nuisance. 

[See  4  R.  G.  L.  408,  409;  20  R.  C.  L. 
433.] 

Appeal  —  improper  joinder  of  parties. 

3.  Joining  landlord  and  tenant  in  an 
action  for  injury  to  a  pedestrian  by 


the  fall  of  an  ornament  from  the 
leased  building  is  not  reversible  error 
if  the  tenant  was  eliminated  from  the 
case  by  the  verdict  of  the  jury. 

Parties  —  improper  joinder  —  who 
may  complain. 

4.  The  landlord  against  whom  a 
judgment  is  entered  for  injury  to  a 
pedestrian  by  the  fall  of  an  ornament 
from  his  building  cannot  complain 
that  his  tenant  was  joined  in  the  ac- 
tion. 

[See  20  R.  C.  L.  707.] 


Exceptions  by  defendant  Central  Amusement  Company  to  rulings  of 
the  Superior  Court  for  Essex  County  (Quinn,  J.)  made  during  the  trial 
of  actions  brought  to  recover  damages  for  personal  injuries  to  the  feme 
plaintiff,  alleged  to  have  been  caused  by  defendants'  negligence,  which  re- 
sulted in  a  verdict  for  the  defendant  operating  company,  and  for  plain- 
tilFs  against  the  excepting  defendant.    Overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  rulings  asked  for  by  the  de-     the  defendant  as  with  lack  of  due 
fendant  Central  Amusement  Com- 
pany, and  which  the  judge  refused 
to  make,  were  as  follows: 

^'1.  Upon  all  the  evidence  the 
plaintiff  cannot  recover  in  the  above 
action. 

"2.  Upon  the  allegations  in  the 
plaintifiTs  declaration  the  plaintiff 
cannot  recover  in  this  action. 

"3.  Upon  the  evidence  in  the  case 
the  defendant  was  not  negligent. 

"4.  If  the  jury  find  that  the  piece 
of  stucco  actually  fell,  as  alleged,  the 
cause  of  its  falling,  upon  the  evi- 
dence, is  conjectural  and  is  as  con- 
sistent with  due  care  on  the  pait  of 


care 

"6.  If  the  fall  of  the  piece  of 
stucco  was  caused  by  the  lack  of 
proper  securing  of  the  concrete 
ornaments  on  the  wall,  and  the  de- 
fendant had  no  notice  of  this,  but 
had  intrusted  the  work  to  a  compe- 
tent contractor,  the  defendant  is  not 
liable  for  the  stucco  work  falling." 

"9.  The  evidence  introduced  in 
the  case  does  not  sustain  the  allega- 
tions in  the  declaration.'' 

Messrs.  James  T.  Connolly,  Damon 
E.  Hall,  and  M.  J.  Mulkern,  for  de- 
fendant Amusement  Company: 

If  the  piece  that  broke  contained  a 
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sumed  that  the  2d  and  9th  requests 
pavMM-  should    have    been 

inpropov  given,  that  affords 

l^T^^piSn.  the  present  defend- 
ant no  ground  for 
complaint.  Nothing  stands  in  the 
way  of  entering  judgment  in  favor 
of  the  plaintiff  against  the  present 
defendant.  Where  two  or  more  are 
sued  jointly  and  the  action  is  not 
discontinued  against  any,  ''taking 
judgment  against  one  not  only  oper- 
ates as  a  discontinuance,  but  consti- 
tutes a  bar  to  obtaining  judgment 
against  the  others.'*  Cameron  v. 
Eanrich,  201  Mass.  451,  452,  87  N. 
E.  605.  There  is  nothing  ii^ 
Contakis  v.  Flavio,  221  Mass.  259, 
108  N.  E.  1045,  inconsistent  with 
this  conclusion.  The  technical  dif- 
ficulty about  the  entirety  of  a  joint 
judgment  has  no  application  to  pro- 
ceedings before  judgment.  Munroe 
V.  Carlisle,  176  Mass.  199,  201,  57 
N.  E.  332.    It  is  not  necessary  to 


consider  whether  Stat.  191S,  chap. 
716,  is  pertinent.  The  defendant 
has  suffered  no  harm.  Smith  v. 
Com.  210  Mass.  259,  262,  96  N.  E. 
666,  Ann.  Cas.  1912C,  1286. 

4.  There  were  exceptions  to  por- 
tions of  the  judge's  charge,  and  to 
the  admission  of  evidence.  It  would 
serve  no  useful  purpose  to  discuss 
these  in  detail;  we  have  considered 
them  and  discover  no  reversible 
error. 

Exceptions  overruled. 


NOTE. 

The  question  considered  in  the  re- 
ported case  (Howard  v.  Centbal 
Amusement  Co.  ante,  195),  as  to  lia- 
bility for  injury  to  person  in  street  by 
fall  of  part  of  structure  of  completed 
building  is  considered  in  the  annota- 
tion following  HOWABD  V.  Reim>en,  post, 
204. 


NELSON  HOWARD,  Admr.,  etc.,  Appt, 

V. 

WILLIAM  H.  REDDEN  et  al. 


Connecticut  Supreme  Court  of  Errors'^  July  16,  19 10. 

(93  Conn.  604,  107  Atl.  509.) 

Negligence  -—  fall  of  cornice  into  street  —  liability  of  contractor. 

1.  A  contractor  who  constructs  a  cornice  upon  a  building  is  not  liable 
for  injury  to  a  pedestrian  by  its  fall  onto  the  sidewalk  beneath  it  through 
the  negligence  of  the  owner  of  the  building  in  permitting  the  fastenings 
to  rust  and  rot  away. 

[See  note  on  this  question  beginning  on  page  204.] 


Nuisance  — ^  cornice  over  sidewalk. 

2.  The  construction  upon  a  building 
of  a  cornice  overhanging  a  sidewalk  is 
not  a  nuisance  because  time  may 
cause  the  fastenings  to  rust  or  rot  and 
permit  tiie  cornice  to  fall  upon  the 
walk. 

[See  13  R.  C.  L.  196,  197.] 

Proximate   cause  —  fall  of  cornice 
into  street  —  injury  to  pedestrian. 

3.  The  erection  of  a  cornice  over  a 
sidewalk  is  not  the  proximate  cause 
of  injury  to  a  pedestrian  by  its  fall 


because  of  the  rusting  and  rotting  of 

its  fastenings. 

rSee  22  R.  C.  L.  140.] 

Pleading  —  allegation  of  proximate 
cause  —  conclusion. 

4.  An  allegation  in  a  petition  to  re- 
cover damages  for  injuries  that  each 
and  every  act,  omission,  and  neglect 
stated  was  a  proximate  cause  of  the 
injury,  without  the  operation  of  which 
the  injury  would  not  have  occurred,  is 
a  mere  legal  conclusion,  and  adds 
nothing  to  the  allegations  of  fact  in 
the  petition. 


HOWABD  ▼.  REDDEN.  199 

{9$  Oonm.  iH,  107  Aik  509.) 

Appeal  by  plaintifF  from  a  judgment  of  the  Superior  Court  for  New 
Lonckm  Ck>unty  (Eeeler  and  Maltbie,  JJ.)  in  favor  of  defendant  Gilbey, 
in  an  action  brought  to  recover  damages  for  the  death  of  plaintifTs  intes- 
tate by  a  falling  cornice,  for  which  defendants  were  alleged  to  be  re- 
sponsible.   No  error. 


Statement  by  Gager,  J. : 

Action  to  recover  damages  for 
death  caused  by  a  falling  cornice, 
brought  against  the  builder  Gilbey, 
and  the  owner  Redden,  to  the  supe- 
rior court  for  New  London  county, 
and  tried  to  the  court,  Eeeler,  J., 
upon  demurrer  of  Gilbey  to  the  sub- 
stituted complaint.  The  demurrer 
was  sustained,  and,  the  plaintiff  re- 
fusing to  plead  further,  judgment 
was  rendered  in  favor  of  the  defend- 
ant Gilbey,  from  which  judgment 
the  plaintiff  appealed. 

T^e  material  facts,  abbreviated 
from  the  substituted  complaint,  are 
alleged  as  follows : 

Redden  owned  a  four-story  brick 
building  fronting  on  Bank  street,  a 
much-used  street  in  New  London; 
the  front  wall  of  the  building  being 
built  upon  the  boundary  line  be- 
tween tiie  lot  and  Bank  street.  Up- 
on the  top  of  the  front  wall  was  a 
wooden  cornice  3  feet  wide,  and  36 
feet  long,  overhanging  the  sidewalk, 
and  weighing  800  pounds.  The  de- 
fendant Gilbey  built  this  cornice  for 
Redden.  It  wad  carelessly,  negli- 
gently, and  insecurely  fastened  to 
the  wall,  was  unsafe  and  liable 
to  fall  by  ito  own  weight,  and 
by  reason  of  such  liability  was 
intrinsically  dangerous  to  persons 
passing  on  Bank  street.  The  de- 
fendants did  not  use  beams  and 
bolts  of  sufficient  size  and  strength 
in  fastening  the  cornice  to  the 
wall,  but  negligently  nailed  the 
cornice  with  wire  and  cut  nails  of 
small  and  insufficient  size,  to  weak 
and  insufficient  furring  strips?, 
which  staips  were  carelessly  nailed 
to  weak  and  insufficient  pieces  of 
timber  built  into  the  wall.  The 
cornice  was  covered  by  a  tin  roof, 
carelessly  flashed  to  the  brick  wall 
so  that  rainwater  ran  under  it  and 
rotted  away  the  woodwork  and  fur- 
ring strips*  and  rusted  away  the 
nails. 


The  cornice  was  so  constructed  by 
said  Gilbey  that  it  would,  by  natural 
action  of  the  elements  and  from 
natural  causes  alone,  and  by  reason 
of  its  own  weight  and  insecure  fas- 
tening, fall  to  the  sidewalk. 

The  tin  roof  by  natural  causes  be- 
came worn  and  rusted,  and  rain- 
water and  other  elements  leaked 
into  the  cornice  and  rotted  the 
woodwork  and  furring  strips  on  the 
inner  side  of  the  cornice,  and  rusted 
away  the  nails  by  which  the  cornice 
was  fastened  to  said  furring  strips 
and  building. 

The  def  endent  Redden  negligent- 
ly and  carelessly  failed  and  neglect- 
ed to  inspect  the  cornice  to  deter- 
mine its  condition,  and  negligently 
and  carelessly  failed  and  omitted  to 
remove  the  cornice  from  said  build- 
ing. 

Because  of  the  said  negligences, 
acts,  and  omissions  of  the  defend- 
ants, the  cornice  on  September  16, 
1917,  fell  from  its  place  on  the  front 
of  said  building  upon  this  plaintiff's 
intestate,  then  lawfully  traveling  on 
said  highway  in  the  exercise  of  due 
care  and  caution,  and  so  injuring 
him  that  he  died  about  an  hour  and 
a  half  after  being  struck. 

The  plaintiff  further  alleged: 

Each  of  the  acts,  negligences,  and 
omissions  of  the  defendants  con- 
tributed to  the  fall  of  said  cornice, 
and  each  of  said  acts,  negligences, 
and  omissions  was  a  proximate  and 
efficient  cause,  without  the  opera^ 
tion  of  which  the  falling  of  the  cor- 
nice would  not  have  happened. 

To  this  complaint  the  defendant 
Gilbey  demurred  for  the  following 
reasons: 

( 1 )  The  defendant  George  Gilbey 
was  under  no  duly  to  the  plaintiff 
for  the  reason  that  his  contract  to 
build  was  with  the  owner  of  the 
land  and  building,  William  H.  Red- 
den, and  said  building  and  cornice 
were    constructed    and    completed 
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long  before  the  injury  to  the  plain*^ 
tiflf. 

(2)  Because  the  negligence  of  the 
defendant  George  Gilbey  was  not 
the  proximate  cause  of  the  injury  to 
the  plaintiff,  but  was  consequential 
and  remote. 

( 3 )  Because  the  defendant  George 
Gilbey  had  made  no  representations 
to  the  plaintiff  that  said  cornice  was 
safe  or  properly  constructed,  had  no 
contractual  or  other  relations  with 
him,  and  had  no  occupation  of  said 
building  or  control  over  it  or  duty 
toward  it  at  the  time  of  said  acci- 
dent, and  for  a  long  time  prior  to 
that. 

(4)  Because  it  appears  that  there 
is  no  causal  connection  between  the 
negligence  of  the  defendant  George 
Gilbey  and  the  injury  to  the  plain- 
tiff. 

(5)  Because  it  does  not  appear 
from  the  complaint  that  the  defend- 
ant George  Gilbey  owed  any  duty  to 
the  plaintiff. 

The  demurrer  was  sustained,  the 
plaintiff  refused  to  plead  further, 
and  judgment  was  rendered  in  favor 
of  the  defendant  Gilbey.  The  plain- 
tiff appeals,  assigning  error  in  sus- 
taining the  demurrer. 

Messrs.  Hull,  McGuire,  &  Hull,  for 
appellant : 

The  creator  of  a  public  nuisance  is 
liable  for  all  injuries  resulting  there- 
from, although  the  nuisance  itself 
may  be  maintained  by  another. 

House  V.  Metcalf,  27  Conn.  631; 
Knight  V.  Foster,  163  N.  C.  329,  50 
L.R.A.(N.S.)  286,  79  S.  E.  614;  Long- 
meid  v.  Holliday,  6  Exch.  767, 155  Eng. 
Reprint,  752,  20  L.  J.  Exch.  N.  S.  480. 

Where  the  work  is  a  nuisance  per 
se,  or  where  it  is  turned  over  by  the 
contractor  in  a  condition  so  negligent- 
ly defective  as  to  be  imminently  dan- 
gerous to  third  persons,  the  contractor 
is  liable. 

Thomp.  Neg.  §  686 ;  Herman  v.  Buf- 
falo, 214  N.  Y.  316,  108  N.  E.  451; 
Plumer  v.  Harper,  3  N.  H.  88,  92,  14 
Am.  Dec.  833;  Carstesen  v.  Stratford, 
67  Conn.  428,  35  Atl.  276;  O'Brien  v. 
American  Bridge  Co.  110  Minn.  364, 
32  L.R.A.(N.S.)  980,  136  Am.  St.  Rep. 
503,  125  N.  W.  1012 ;  Casey  v.  Wrought 
Iron  Bridge  Co.  114  Mo.  App.  47,  89 
N.  W.  880;  Pennsylvania  Steel  Co.  v. 


Elmore  A  H.  Contracting  Co.  176  Fed. 
176;  Thornton  v.  Dow,  60  Wash.  622, 
32  L.R.A.  (N.S.)  972,  111  Pac.  899. 

Mr.  Nathan  Belcher,  for  appellee 
Gilbey : 

As  there  was  no  contractual  or  oth- 
er relation  between  defendant  Gilbey 
and  the  plaintiff's  intestate,  there 
was,  therefore,  no  breach  of  duty  on 
the  part  of  the  defendant. 

Wilmot  V.  McPadden,  79  Conn.  373, 
19  L.R.A.(N.S.)  1101,  65  Atl.  157; 
Thomp.  Neg.  p.  624,  §  687 ;  6  Cyc.  62 ; 
2  Cooley,  Torts,  3d  ed.  p.  1486;  16  Am. 
&  Eng.  Enc.  Law,  209;  Curtin  v.  Som- 
erset, 140  Pa.  70,  12  L.R.A.  322,  23  Am. 
St  Rep.  220,  21  Atl.  244;  Fitzmaurice 
V.  Fabian,  147  Pa.  199,  23  Atl.  444; 
First  Presby.  Congregation  v.  Smith, 
163  Pa.  561,  26  L.R.A.  604,  43  Am,  St. 
Rep.  808,  30  Atl.  279;  Read  v.  East 
Providence  Fire  Dist.  20  R.  I.  674,  40 
Atl.  761,  4  Am.  Neg.  Rep.  589;  Khron 
V.  Brock,  144  Mass.  516,  11  N.  E.  748 ; 
Boswell  V.  Laird,  8  Cal.  469,  68  Am. 
Dec.  345,  10  Mor.  Min.  Rep.  616;  Pan- 
joy  V.  Scales,  29  Cal.  243;  Albany  v. 
Cunliff,  2  N.  Y.  179 ;  Memphis  Asphalt 
&  Paving  Co.  v.  Fleming,  96  Ark.  442, 
132  S.  W.  222.  Ann.  Cas.  1912B,  709; 
Galbraith  v.  Illinois  Steel  Co.  2  L.R.A. 
(N.S.)  799,  66  C.  C.  A.  359,  133  Fed. 
485;  Daugherty  v.  Herzog,  145  Ind. 
255,  32  L.R.A.  837,  57  Am.  St.  Rep.  204, 
44  N.  E.  457;  Gorham  V;  Gross,  125 
Mass.  232,  28  Am.  Rep.  224;  Vicks- 
burg  V.  Holmes,  106  Miss.  234,  61 
L.R.A.(N.S.)  469,  63  So.  454;  Wood  v. 
Sloan,  20  N.  M.  127,  L.R.A,1916E,  766, 
148  Pac.  512,  12  N.  C.  C.  A.  562;  Du 
Bois  Electric  Co.  v.  Fidelity  Title  &  T. 
Co.  L.R.A.1917C,  907,  151  C.  C.  A.  205, 
238  Fed.  129;  Thornton  y.  Dow,  60 
Wash.  622,  32  L.R.A.(N.S.)  968,  111 
Pac.  899. 

The  negligence  of  defendant  Gilbey 
was  not  the  proximate  cause  of  the 
accident. 

Smith  V.  Connecticut  R.  &  Lighting 
Co.  80  Conn.  268,  17  L.R.A.  (N5.)  707, 
67  Atl.  888;  Miner  v.  McNamara,  81 
Conn.  694,  21  L.R.A.(N.S.)  477,  72  Atl. 
138. 

Failure  of  the  owner  to  inspect  or 
to  remove  the  cornice,  and  either  to 
keep  the  cornice  in  repair  or  remove  it 
from  the  building,  is  the  proximate 
cause  of  the  injury. 

Miner  v.  McNamara,  supra;  Casey 
V.  Hoover  Wrought  Iron  Bridge  Co. 
114  Mo.  App.  47,  89  S.  W.  330. 

The  same  rule  applies  in  cases  of 
nuisance  as  in  cases  of  negligence.    . 


HOWARD  V, 

(95  Conn,  604, 

21  Am.  ft  Eng.  Enc.  of  Law,  717; 
Thornton  ▼.  Dow,  60  Wash.  622,  32 
LwB^(NJS.)  968,  111  Pac.  899;  Al- 
bany V.  Cunliff,  2  N.  Y.  175;  Joyce, 
Nuisances,  p.  679;  Sturges  v.  Theo- 
logical Edu.  Soc.  130  Mass.  415,  89  Am. 
Rep.  463. 

Gager,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  is  somewhat  ob- 
scure, and  it  requires  close  inspec- 
tion accurately  to  get  at  the  real 
relation  of  the  various  acts  set 
forth. 

The  only  connection  the  defend- 
ant Gilbey  had  with  the  cornice 
is  that  at  some  time  he  con- 
structed the  cornice  for  defend- 
ant Redden,  owner  of  the  build- 
ing. For  some  reason — ^probably 
because  it  would  not  help  the 
plaintiff's  case — ^the  complaint  con- 
tains no  allegation  of  time,  except 
that  Redden  owned  the  building  on  . 
the  day  of  the  accident.  The  com- 
plaint necessarily  imports,  however, 
that  at  some  considerable  time  prior 
to  the  accident  Redden  owned  the 
building,  and  that  he  then  employed 
Gilbey  to  construct  the  cornice.  We 
do  not  think  that  counsel  for  the 
plaintiff  would  claim  that  in  the 
climate  of  New  London  tin  roofs 
and  nails  rust  out  and  woodwork 
rots  over  night.  It  takes  a  consid- 
erable period  of  time,  probably  some 
years,  for  such  rusting  and  rotting 
as  to  render  these  materials  useless 
or  insufficient  for  building  purposes. 
At  any  rate,  it  appears,  and  is  so 
alleged  in  the  complaint,  that  the 
cornice  remained  in  place  until  by 
natural  causes,  rainwater  and  other 
elements,  the  rusting  and  rotting 
took  place,  with  the  final  result 
that,  due  to  such  rusting  and  rot- 
ting:, the  cornice  fell ;  and  it  further 
appears,  and  is  so  alleged,  that  de- 
fendant Redden  failed  and  neglected 
to  inspect  the  cornice  to  determine 
its  condition,  and  failed  and  neglect- 
ed to  remove  the  cornice.  Whether 
Gilbey  in  doing  the  work  was  acting 
as  independent  contractor  or  as  the 
servant  of  Redden  does  not  clearly 
appear.  We  assume  that  it  is  in- 
tended to  hold  Gilbey  as  a  contract- 
or. It  is  not  alleged  that  Gilbey 
had  anything  whatever  to  do  with 
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the  building  after  the  construction 
of  the  cornice.  The  necessary  in- 
ference of  fact  is  that  he  did  not. 
His  is  the  ordinary  case  of  a  con- 
tractor or  carpenter  doing  a  job 
upon  a  building  at  the  request  of 
the  owner,  and  thereafter  having 
nothing  to  do  with  it.  It  is  further 
to  be  presumed,  from  the  acceptance 
and  use  necessarily  implied  from  the 
other  allegations  of  the  complaint, 
that  the  cornice  was  constructed  as 
the  owner  directed,  or  at  least  to 
his  satisfaction.  Whether  the  origi- 
nal contract  was  well  done  or  not, 
it  distinctly  appears,  and  this  is  the 
controlling  factor  in  the  case,  that 
the  fall  of  the  cor- 
nice was  not  due  to  ?*,? "?*iiJLtrTo-. 

•  v  J 'J.*  J.1         f«ll  of  cornice 

the      condition      the     into  atreet* 

contractor  left  it  in,  ""tViS^r! 
but  to  the  neglect 
of  the  owner  Redden  to  inspect  and 
guard  against  the  result  of  rusting 
and  rotting  that  inevitably  takes 
place  in  every  structure  in  which 
nails,  tin,  and  wood  are  used.  The 
structure  stayed  up  as  long  as  the 
materials  did  not  rust  and  rot  out. 
The  reasoning  of  Miner  v.  Mc^ 
Namara,  81  Conn.  690,  21  L.R.A. 
(KS.)  477,  72  Atl.  138,  is  conclu- 
sive of  the  present  case.  In  that 
case  the  Hubbell  Company  was  al- 
leged to  have  negligently  construct- 
ed a  warehouse.  It  was  delivered  to 
the  owner,  who  knew  the  negligent 
construction,  and  that  the  building 
was  unsafe.  The  owner  leased  to 
the  plaintiff  without  disclosing  the 
condition  of  the  warehouse,  and  the 
building  collapsed  from  its  inherent 
weakness  about  a  month  after  plain- 
tiff took  possession.  This  presents 
a  much  stronger  case  for  the  plain- 
tiff than  the  present,  for  the  col- 
lapse was  due  to  conditions  exist- 
ing when  the  Hubbell  Company 
turned  over  the  building  to  the  own- 
er, and  was  not  due  to  a  superven- 
ing natural  deterioration  negligent- 
ly allowed  by  the  owner  to  pi:oceed 
to  the  point  of  collapse,  when  rea- 
sonable inspection  and  care  by  the 
owner  would  have  prevented  it.  Yet 
this  court  held  that  the  Hubbell 
Company  was  not  liable,  on  the 
ground  that  its  negligence  was  not 
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the  proximate  cause  of  the  collapse, 
but  that  the  failure  of  the  owner  to 
notify  the  lessee  of  the  defective 
condition  was  negligence,  and  the 
proximate  cause  of  the  collapse. 
The  court  said :  "Whether  this  de- 
fendant (the  Hubbell  Building  Com- 
pany) is  liable  for  the  plaintiff's 
injury  depends  upon  whether  its 
negligent  or  unlawful  act  was  the 
proximate  cause  of  that  injury. 
'That  only  a  proximate  cause  of  an 
event,  juridically  considered,  which, 
in  a  natural  sequence,  unbroken  by 
any  new  and  intervening  cause,  pro- 
duces that  event,  and  without  which 
that  event  would  not  have  occurred.^ 
Smith  V.  Connecticut  R.  &  Light  Co. 
80  Conn.  268,  270,  17  L.R.A.(N.S.) 
707,  67  Atl.  888.  The  last  conscious 
agent  in  producing  the  injury  is  the 
party  liable  for  it.  1  Beven,  Neg. 
3d  ed.  63.  The  law  does  not  search 
for  the  more  remote  agencies  by 
which  the  injury  was  brought  about 
or  made  possible." 

It  appears  f rdm  the  present  com- 
plaint that  the  fall  of  the  cornice 
was  due  to  the  action  of  rust  and 
rot,  and  it  is  in  terms  alleged :  "The 
defendant  Redden  negligently  and 
carelessly  failed  and  neglected  to 
inspect  the  cornice  to  determine  its 
condition,  and  negligently  and  care- 
lessly failed  and  omitted  to  remove 
said  cornice  from  said  building." 

A  contractor  or  workman  is  sure- 
ly not  the  insurer  of  the  everlast- 
ingness  of  the  materials  of  a  cor- 
nice built  by  him.  The  owner,  or 
occupier,  as  the  case  may  be,  is  un- 
der obligation  to  give  such  inspec- 
tion and  make  such  repairs  as  will 
at  least  preserve  the  structure  from 
the  dangerous  effects  of  natural 
causes, — ^wind,  rain,  dampness, — 
which  no  foresight  of  construction 
can  guard  against. 

But  the  plaintiff  contends  that 
this  is  a  case  of  a  nuisance  per  se, 
and  therefore  the  contractor  is 
liable  in  any  event.  It  is  unneces- 
sary to  discuss  the  law  in  such  cases, 

for  the  reason  that 
the    allegations    do 
not  show  a  nuisance 
per  86,  and  do  show  a  supervening 
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proximate  cause.  There  is,  to  be 
sure,  an  allegation  that  the  cornice 
was  so  constructed  as  to  be  a  con- 
stant menace,  as  liable  to  fall  by 
its  own  weight  due  to  insecure  fas- 
tening. Whether  this  was  so  or  not, 
the  fall  which  in  fact  occurred  was 
of  a  structure  quite  different  from 
that  left  by  the  Builder.  So  long 
as  it  remained  as  left  by  him,  it  did 
not  fall.  The  fall  was  due  to  rust 
and  rot  occurring 
from  natural  causes,  rr2?l!3lS?  «# 
and  which  the  com-  eomice  into 
plaint  says  should  jn^dTLtiSTL 
have  been  guarded 
against  by  the  owner  by  inspection 
and  repair  or  removal,  and  which 
he  neglected.  The  most  alleged 
against  Gilbey  is  negligence,  and 
then  it  is  shown  that  the  subse- 
quent negligence  of  the  owner 
brought  about  the  fall.  There  is  no 
similarity  between  the  facts  of  this 
case  and  of  those  cited  by  the  plain- 
tiff. House  V.  Metcalf,  27  Conn. 
631,  was  the  case  of  an  overshot 
water  wheel  built  near  the  road,  un- 
inclosed  and  uncovered,  and  calcu- 
lated by  its  very  nature  to  frighten 
horses.  The  danger  was  constant 
from  the  time  the  wheel  was  con- 
structed, and  it  was  that  identical 
danger  which  caused  the  accident. 

The  bridge  cases^  of  which 
O'Brien  v.  American  Bridge  Co^ 
110  Minn.  364, 32  L.R.A.(N.S.)  980,. 
136  Am.  St.  Rep.  503,  125  N.  W- 
1012,  may  be  taken  as  an  illustra- 
tion, are  cases  where  the  very 
method  of  construction  made  the 
bridge  liable  to  collapse  at  any  time, 
and  it  did  collapse  because  of  the 
defects  in  its  construction  alone. 
The  very  danger  left  by  the  contrac- . 
tor,  witibout  any  intervening  cause, 
materialized  in  the  collapse.  We 
may  apply  to  the  claim  of  nuisance 
per  se  the  words  of  Hobson,  Ch.  J., 
in  Simons  v.  Gr^rory,  120  Ky.  116, 
85  S.  W.  751 :  "But  the  doctrine  of 
these  cases  is  not  to  be  applied  to 
the  fall  of  an  elevator,  which  ia 
charged  to  be  due  concurrently  to 
its  defectiveness,  the  unskilfulness 
of  the  operator,  and  his  gross  neg- 
lect in  using  it;  for  an  devator 
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which,  after  being  run  for  nionths, 
breaks  down  by  reason  of  its  being 
operated  by  an  inexperienced  and 
unfit  person,  and  by  reason  of  his 
gross  negligence,  cannot  be  said  to 
be  inmiinently  dangerous  to  human 
life.  Such  an  elevator  cannot  be 
distinguished  from  a  defective 
steam  boiler,  a  defective  coach  for 
the  carriage  of  passengers,  a  defec- 
tive wall,  defective  shelving  in  a 
storeroom,  or  a  defective  chandelier 
in  a  hotel,  or  the  other  things  for 
which  the  maker  has  been  held  not 
to  be  responsible  to  third  persons 
injured  thereby/' 

A  cornice  is  not  per  se  a  nuisance. 
There  was  no  imminent  peril  in- 
volved in  its  ordinary  use  with  ordi- 
nary care.  The  peril  occurred  be- 
cause of  the  lack  of  ordinary  care. 
O'Brien  v.  American  Bridge  Co. 
aupra.  The  original  negligent  con- 
struction did  not  cause  any  harm, 
until  the  owner's  negligence  with 
respect  to  inspection  and  repair  oc- 
curred, and  the  defendant  Gilbey 
confessedly  was  in  no  way  bound  to  ^ 
anticipate  or  assume  responsibility 
for  this. 

This  ruling  of  our  courts  is  amply 
supported  by  the  authorities.  In 
Curtin  v.  Somerset,  140  Pa.  70,  12 
LRA.  322,  23  Am.  St.  Rep.  221,  21 
Atl.  244,  a  contractor  was  sued  for 
damages  caused  by  the  defective  con- 
struction of  a  porch  built  for  a  hotel 
company.  Upon  the  point  of  liability  , 
of  the  contractor,  the  court  cited  * 
with  approval  Wharton  on  Negli- 
gence: "The  true  rule,  which  we 
think  applicable  to  it,  may  be 
found  in  Wharton  on  Negligence, 
2d  ed.  §  438.  It  is  as  f  oUows :  'There  ' 
must  be  causal  connection  between 
the  negligence  and  the  hurt;  and 
such  causal  connection  is  interrupt- 
ed by  the  interposition  between  the 
negligence  and  the  hurt  of  any  in- 
dependent huma,n  agency.  .  .  . 
Thus  a  contractor  is  employed  by  a 
city  to  build  a  bridge  in  a  workman- 
like maimer,  and  after  he  has  fin- 
ished his  work,  and  it  has  been  ac- 
cepted by  the  city,  a  traveler  is  hurt 
when  passing  over  it  by  a  defect 
caused  by  the  contractor's  negli- 


gence. Now,  the  contractor  may  be 
liable  on  his  contract  to  the  city  for 
his  negligence,  but  he  is  not  liable 
to  the  traveler  in  an  action  on  the 
case  for  damages.  The  reason  some- 
times given  to  sustain  such  a  con- 
clusion is  that  otherwise  there 
would  be  no  end  to  suits.  But  a 
better  ground  is  that  there  is  no 
causal  connection  between  the  trav- 
eler's hurt  and  the  contractor's  neg- 
ligence. The  traveler  reposed  no 
confidence  in  the  contractor,  nor  did 
the  contractor  accept  any  confidence 
from  the  traveler.  The  traveler,  no 
doubt,  reposed  confidence  in  the  city 
that  it  would  have  its  bridges  and 
highways  in  good  order;  but  be- 
tween the  contractor  and  the  trav- 
eler intervened  the  city,  an  inde- 
pendent, responsible  agent,  break- 
ing the  causal  connection.' " 

The  same  section  is  cited  with 
approvid  in  the  comparatively  re- 
cent case  of  Thornton  v.  Dow,  60 
Wash.  622,  32  L.R.A.(N.S,)  977, 
111  Pac.  899. 

By  reason  of  the  rule  of  proxi- 
mate cause  adopted,  it  will  not  be 
necessary  to  discuss  further  the 
general  rule  of  nonliability  of  the 
contractor  after  having  turned  over 
the  work  to  the  owner,  nor  the  few 
exceptions  recognized  in  the  cases. 
Although  this  rule  has  received  at- 
tention, referring  more  especially  to 
the  cases  collected  in  14  R.  C.  L.  p. 
107,  §  42,  and  the  notes  in  26  L.R.A. 
504;  32  L.R.A.(N.S.)  968;  and 
L.R.A.1915E,  766,  we  find  nothing 
that  leads  us  to  question  the  sound- 
ness of  the  rule  above  adopted.  The 
reason  for  the  general  rule,  stated 
in  terms  supporting  our  conclusion, 
is  well  stated  in  the  note  referred 
to  in  32  L.R.A.(N.S.)  969,  as  fol- 
lows :  "  'But  the  better  reason,'  says 
Mr.  Justice  Johnson,  in  Casey  v. 
Wrought  Iron  Bridge  Co.  114  Mo. 
App.  47,  89  S.  W.  330,  *is  that  ordi- 
narily in  such  cases  there  is  f  ou^d  a 
break  in  the  causal  connection  be- 
tween the  contractor's  negligence 
and  the  injury.  Whart.  Neg.  368. 
Tt  is  the  intervening  negligence  of 
the  proprietor  that  is  the  proximate 
cause,  and  not  the  original  negli- 
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gence  of  the  contractor.  By  occupy- 
ing and  resuming  possession  of  the 
work,  the  owner  deprives  the  con- 
tractor of  all  opportunity  to  rectify 
his  wrong.  Before  accepting  the 
work  as  being  in  full  compliance 
with  the  terms  of  the  contract,  he 
is  presumed  to  have  made  a  reason- 
ably careful  inspection  thereof  and 
to  know  of  its  defects;  and,  if  he 
takes  it  in  the  defective  condition, 
be  accepts  the  defects  and  the  neg- 
ligence that  caused  them  as  his  own, 
and  thereafter  stands  forth  as  their 
author.  When  he  accepts  work  that 
is  in  a  dangerous  condition,  the  im- 
mediate duty  devolves  upon  him  to 
make  it  safe ;  and  if  he  fails  to  per- 
form this  duty,  and  a  third  person  is 
injureid,  it  is  his  negligence  that  is 
the  proximate  cause  of  the  injury. 
His  liability  may  be  incurred  either 
from  his  substitution  for  the  con- 
tractor, or  from  his  neglect  to  re- 
pair." 

But  the  plaintiff,  referring  to  the 
doctrine  of  the  "new  conscious 
agent,"  as  mentioned  in  Miner  v. 
McNamara,  81  Conn.  690,  21  L.R.A. 
(N.S.)  477,  72  Atl.  138,  says,  in 
substance:  "Redden  is  not  a  new 
conscious  agent.  He  is  one  of  the 
original  wrongdoers,  creators  of  a 
nuisance.  His  failure  to  inspect  is 
an  act  of  omission,  not  of  commis- 
sion. It  is  a  concurring  rather  than 
a  proximate  cause  of  the  injury." 

This  claim  is  hardly  even  plausi- 


ble. Acts  of  omission,  equally  with 
acts  of  commission,  are  in  law  acts 
of  a  conscious  agent.  Even  if  Red- 
den was  an  original  wrongdoer,  the 
injury  was,  by  the  terms  of  the 
complaint,  due  to  his  subsequent 
neglect  as  its  proximate  cause.  The 
objection  would  have  applied  with 
equal  force  in  Miner  v.  McNamara. 
Negligent  omission  to  give  notice 
was  the  act  of  the  conscious  agent 
on  which  that  case  turned. 

Finally,  the  plaintiff  says  he  has 
avoided  the  proximate  cause  doc- 
trine by  the  allegations  of  the  thir- 
teenth paragraph  of  his  complaint 
that  each  and  every  act,  omission, 
and  negligence  stated  was  a  proxi- 
mate and  efficient  cause,  without  the 
operation  of  which  the  falling  of  the 
cornice  would  not 
have  happened.   We  mii^^uS^  ot 

quite  agree  with  the  ll^^iiS^^.^r"* 
trial  court  that  this 
is  simply  a  statement  of  legal  con- 
clusions. It  adds  nothing  to  the  pre- 
vious allegations  of  fact.  Further, 
the  paragraph  is  a  striking  illu^ra- 
tion  of  the  not  infrequent  confusion 
of  thought  with  reference  to  condi- 
tions and  legal  cause. 

The  court  correctly  sustained  the 
demurrer  of  the  defendant  Gilbey 
upon  the  second  and  fourth  grounds, 
and  we  have  no  occasion  to  consider 
the  others. 

There  is  lio  error. 

The  other  Judges  concur. 
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e.  Trustee,  212. 

/.  Introductory. 

The  discussion  in  this  note  em- 
braces the  question  of  liability  for  the 
fall  of  part  of  the  structure  of  a  com- 
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f .  Grantor  or  grantee,  212. 

g.  Municipal  corporation,  218. 
IV.  Exceptions  to  rule: 

a.  Vis  major,  213. 
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pleted  building  adjoining  the  high- 
way, by  reason  of  which  a  traveler 
lawfully  on  the  highway  is  injured. 
It  does  not  include  the  fall  of  awnings, 
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signs,  lamps,  or  other  articles  at- 
tached to  the  building,  but  which  are 
not  a  part  of  the  structure,  and  ex- 
cludes cases  where  the  building  has 
been  previously  damaged  by  fire,  or 
where  the  fall  is  caused  by  fire. 

II.  General  rule* 

A  building  abutting  on  a  highway 
must  be  so  constructed  and  maintained 
that  it  will  not  fall  and  injure  persons 
lawfully  on  the  highway.  While  the 
owner  or  person  in  control  of  such  a 
structure  is  not  an  insurer,  he  is 
bound  to  use  reasonable  care  and  skill 
in  the  construction  and  maintenance 
of  the  building,  and  he  is  obliged  to 
inspect  from  time  to  time.  If  the 
building  or  any  part  thereof,  when 
constructed  or  purchased,  is  in  an  in- 
herently dangerous  condition  so  that 
it  is  liable  at  any  time  to  fall  and  in- 
jure persons  in  the  highway,  or  if  it 
becomes  in  such  condition  by  reason 
of  use  or  ipismanagement,  it  is  a  nui- 
sance, and  the  person  whose  duty  it 
is  to  remedy  the  defect  must  do  so 
within  a  reasonable  length  of  time 
after  the  creation  of  the  nuisance. 

District  of  Columbia.  —  Woods  v. 
Trinity  Parish  (1893)  21  D.  C.  640. 

Georgia. — Sinkovitz  v.  Peters  Land 
Co.  (1909)  6  Ga.  App.  788,  64  S.  E.  93. 
Iowa. — Connolly  v,  D6s  Moines  In- 
vest. Co.  (1906)  130  Iowa,  633,  105  N. 
W.  400,  19  Am.  Neg.  Rep.  223. 
Kentucky.    —    Mitchell    v.    Brady 

(1907)  124  Ky.  411,  13  L.R.A.  751,  124 

Am.  St.  Rep.  408,  99  S.  W.  266. 
Maryland.  —  Murray  v.  McShane 

(1879)  52  Md.  217,  36  Am.  Rep.  367. 
Masaachnaetts.  —  Green  v.   Cari- 

gianis  (1914)  217  Mass.  1,  104  N.  E. 

571;  HowABD  y.  Central  Amusemsnt 

Co.  (reported  herewith)  ante,  195. 
Michigan.  —  Wilkinson  v.  Detroit 

Steel  &  Spring  Works  (1889)  78  Mich. 

405,  41  N.  W.  490;  Detzur  v.  B.  Stroh 

Brewing  Co.  (1899)  119  Mich.  282,  44 

LR.A.  500,  77  N.  W.  948,  5  Am.  Neg. 

Rep.    371;    Bannigan    v.    Woodbury 

(1909)  158  Mich.  206, 133  Am.  St.  Rep. 

371.  122  N.  W.  531. 
'     Minnesota. — ^Ryder  v.  Kinsey  (1895) 

62  Itinn.  85,  34  LJR.A.  567,  54  Am.  St. 

Rep.  623,  64  N.  W.  94. 
MisBoiiri. — Butts  V.  National  Exch. 


Bank  (1903)  99  Mo.  App.  168,  72  S.  W. 
1083. 

New  York.  —  Uggla  v.  Brokaw 
(1902)  77  App.  Div.  310,  79  N.  Y. 
Supp.  244,  subsequent  appeal  in 
(1907)  117  App.  Div.  586,  102  N.  Y. 
Supp.  857;  Pearson  v.  Ehrich  (1912) 
148  App.  Div.  680,  133  N.  Y.  Supp.  273 ; 
Mentz  V.  Schieren  (1901)  36  Misc.  813, 
74  N.  Y.  Supp.  889;  Vincett  v.  Cook 
(1875)  4  Hun,  318;  Scullin  v.  Dolan 
(1871)  4  Daly,  163;  Mullen  v.  St.  John 
(1874)  57  N.  Y.  567,  15  Am.  Rep.  530; 
Odell  V.  Solomon  (1885)  99  N.  Y.  635, 

1  N.  E.  408. 

Pennsylvania. — Palmore  v.  Morris, 
T.  &  Co.  (1897)  182  Pa.  82,  61  Am.  St. 
Rep.  693,  37  Atl.  995,  3  Am.  Neg.  Rep. 
597. 

South  Dakota. — Waterhouse  v.  Jos* 
SchUtz  Brewing  Co.  (1900)  12  S.  D. 
397,  48  L.RA.  157,  81  N.  W.  725,  sub- 
sequent appeal  in  (1902)  16  S.  D.  592, 
94  N.  W.  587. 

Texas.  —  O'Connor  v.  Andrews 
(1891)  81  Tex.  28,  16  S.  W.  628; 
O'Connor  v.  Curtis  (1892)  —  Tex.  — , 
18  S.  W.  953. 

Ireland. — Palmer  v.  Bateman  [1908] 

2  Ir.  R.  893. 

Canada.  —  Ferrier  v.  Trepannier 
(1895)  24  Can.  S.  C.  86:  Roberts  v. 
Mitchell  (1894)  21  Ont.  App.  Rep. 
433. 

The  case  of  Mullen  v.  St.  John 
(1874)  57  N.  Y.  567,  15  Am.  Rep. 
630,  Seems  to  be  the  leading  case 
on  this  question.  In  that  case 
it  appeared  that  the  plaintiff,  while 
walking  along  the  street,  was  injured 
by  the  falling  of  the  walls  of  a  build- 
ing adjacent  to  the  highway.  It  was 
held  that  the  owners  of  the  building 
were  under  a  legal  obligation  to  take 
reasonable  care  that  the  building,  or 
any  part  of  it,  should  not  fall  into  the 
street  and  injure  persons  lawfully 
there,  and  that  the  question  whether 
reasonable  care  had  been  used  must 
depend  on  all  the  circumstances  of  the 
case.  ''Buildings  properly  constructed 
do  not  fall  without  adequate  cause.  If 
there  be  no  tempest  prevailing,  or  no 
external  violence  of  any  kind,  the  fair 
presumption  is  that  the  fall  occurred 
through  adequate  causes,  such  as  the 
ruinous    condition    of    the    building. 
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which  could  scarcely  have  escaped  the 
observation  of  the  owner.  The  mind 
is  thus  led  to  a  presumption  of  negli- 
gence on  his  part,  which  may,  of 
course,  be  rebutted.  In  the  absence  of 
explanatory  evidence,  negligence  may 
be  presumed.*' 

In  Woods  v.  Trinity  Parish  (D.  C) 
supra,  a  child  who  was  standing  in 
front  of  the  defendant's  church  build- 
ing, which  adjoined  the  highway,  was 
struck  and  severely  injured  by  a  shut- 
ter which  fell  from  the  building.    It 
was  contended  by  the  defendant  that 
as  the  plaintiff  was  not  standing  on 
the  sidewalk  proper  at  the  time  of  the 
accident,  but  on  a  paved  space  be- 
tween   the    sidewalk   and   the    front 
building  line  of  the  church  edifice,  the 
defendant  did  not  owe  to  her  the  duty 
owed  to  a:  traveler  on  the  street.    But 
the  court  held  that  as  the  whole  space 
in  front  of  the  church  was  paved  and 
uninclosed,  and  was  commonly  used 
by  the  public,  it  was  a  part  of  the  pub- 
lic street,  on  which  any  one  of  the 
public  had  a  right  to  be,  and  it  was 
therefore  immaterial  on  which  part 
of  it  the  plaintiff  was  standing  at  the 
time  of  the  accident.    It  was  held,  fur- 
ther, that  where  the  declaration  al- 
leged knowledge  by  the  defendant  of 
the  defects  of  the  shutter,  it  was  not 
necessary  to  prove  by  a  preponderance 
of  testimony  that  the  defendant  knew 
of  the  unsafe  condition  of  the  shutter. 
It  was  said  in  this  connection  by  the 
court:     "This    degree    of   knowledge 
was  not  essential  in  order  to  enable 
the  plaintiff  to  make  out  her  case.    It 
was   sufficient  that,  evidence  of  the 
want  of  security  of  the  shutter  in  its 
fastening   being  given,   the   plaintiff 
should  indicate,  by  evidence,  notice  to 
the  defendant  of  such  defect,  or  cir- 
cumstances from  which  such  notice 
could  properly  have  been  presumed." 
In   Sinkovitz   v.    Peters    Land   Co. 
(1909)  5  6a.  App.  788,  64  S.  E.  98,  it 
appeared  that  the  plaintiff,  while  on 
the  sidewalk  in  front  of  the  defend- 
ant's building,  was  struck  by  a  win- 
dow pane  which  fell  from  the  build- 
ing.   It  was  held  that  "when  the  plain- 
tiff showed  that  the  pane  of  glass 
which  struck  her  fell  out  of  the  win- 
dow of  defendant's  building,  and  that 


its  fall  was  not  caused  by  the  occu- 
pants of  the  suite  of  rooms  or  by  the 
agency  of  any  other  person,  ahe  had 
made  a  prima  facie  case." 

In  Connolly  v.  Des  Moines  Invest. 
Co.  (1906)  130  Iowa,  633,  105  N.  W. 
400, 19  Am.  Neg.  Rep.  223,  it  appeared 
that  the  plaintiff,  while  on  the  side- 
walk in  front  of  a  building  owned  by 
the  defendants,  was  struck  and  in- 
jured by  a  cast-iron  window  cap  that 
fell  from  one  of  the  upper  windows  of 
the  building.  It  was  held  that  when 
a  building  situated  on  a  public  street 
becomes  dangerous  from  faulty  con- 
struction, or  other  cause,  a  continuing 
duty  of  inspection  exists ;  not  such  an 
inspection  as  shall  make  the  owner  an 
insurer  of  the  safety  of  the  building, 
but  a  reasonable  inspection  from  time 
to  time.  And  if  the  owner  delegates 
to  another  the  work  of  inspecting  the 
building,  he  does  not  discharge  his 
duty  by  exercising  ordinary  care  in 
the  selection  of  the  inspector,  but  he 
is  responsible  for  the  negligent  per- 
formance of  the  inspection. 

In  Mitchell  v.  Brady  (1907)  124  Ky. 
411, 13  L.R.A.  751, 124  Am.  St.  Rep.  408, 
99  S.  W.  266,  it  appeared  that  a  child 
walking  on  a  city  street  was  killed  by 
the  falling  of  a  water  pipe  constructed 
on  the  side  of  a  building  which  abut- 
ted on  the  sidewalk.  It  was  held  that 
a  person  erecting  a  building  on  a  city 
street  is  under  a  legal  duty  to  use  or- 
dinary reasonable  care  that  it  shall 
not  fall  into  the  street  and  injure  per- 
sons lawfully  there.  A  ruinous  wall 
or  other  structure  likely  to  fall  is  a 
nuisance,  and,  if  it  falls  and  injures 
a  person  in  the  street  after  a  reason- 
able time  to  repair  or  remove  it  has 
elapsed,  the  owner  is  liable  to  the 
person  injured. 

In  Murray  v.  McShane  (1879)  52 
Md.  217,  36  Am.  Rep.  367,  it  appeared 
that  the  defendant's  building,  which 
fronted  on  a  public  street,  had  become 
dilapidated  and  in  a  condition  endan- 
gering the  safety  of  passers-by.  The 
plaintiff,  passing  the  house,  sat  on  the 
sill  of  the  door,  temporarily,  to  lace 
his  shoe,  his  head  being  projected  into 
the  street,  when  a  brick  fell  from  the 
wall  of  the  building,  striking  the  head 
of  the  plaintiff  and  severely  injuring 
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hixiL  The  defendant  contended  that 
the  plaintiff  was  a  trespasser,  and  not 
a  traveler  passing  along  the  highway. 
But  the  eourt  said:'  ''The  alleged 
'locas  in  quo'  in  this  case  is  partly  in 
the  highway,  and  partly  on  the  prop- 
erty of  the  adjoining  owner,  the  head 
of  the  plaintiff,  which  was  injured, 
being  within  the  lines  of  the  highway, 
as  alleged,  and  the  body  resting  for  a 
lawful  purpose  on  the  doorsill.  He 
was  not  a  trespasser  'quoad  hoc;'  if 
he  had  remained  in  that  position  long- 
er than  necessary,  against  the  owner's 
willy  he  might  have  become  so." 

A  stucco  ornament  which  is  negli- 
gently constructed  of  improper  mate- 
rials,  attached  to  a  building  adjoining 
a  public  highway  and  allowed  so  to 
remain,  is  a  continuing  nuisance,  and 
a  person  passing  in  the  street  who  is 
injured  by  the  falling  of  the  ornament 
has  a  cause  of  action.  Howard  v. 
GiiNTBAL  Amusembnt  Co.  (reported 
herewith)  ante,  195. 

In  Green  v.  Carigianis  (1914)  217 
Mass.  1,  104  N.  E.  571,  a  piece  of  slate 
falling  from  the  roof  of  a  building 
adjoining  the  highway  struck  and  in- 
jured the  plaintiff,  who  was  passing 
along  the  street.  There  was  some 
question  whether  the  falling  slate 
came  from  the  roof  of  defendant's 
building.  It  was  held  that,  in  the  ab- 
sence of  evidence  of  a  wind  at  that 
particular  time,  the  logical  and  rea- 
sonable inference  would  be  that  the 
falling  slate  would  come  down  in  a 
substantially  perpendicular  direction, 
and  as  the  plaintiff  was  directly  in 
front  of  defendant's  building  at  the 
time  of  the  accident,  the  jury  was  jus- 
tified in  finding  that  the  slate  fell  from 
the  defendant's  building. 

A  declaration  alleging  that  the  glass 
windows  in  a  building  adjoining  a  city 
street  were  negligently  permitted  to 
become  out  of  repair  and  unsafe,  and 
that  the  glass  in  the  windows  had  be- 
come loose,  falling  and  striking  the 
plaintiff,  who  was  passing  along  the 
street,  has  been  held  to  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion. Bannigan  ▼.  Woodbury  (1909) 
158  Mich.  206,  133  Am.  St.  Rep.  371, 
122  N.  W.  531. 

In  Detzur  v.  B.  Stroh  Brewing  Go. 


(1899)  119  Mich.  282,  44  L.R.A.  500, 
77  N.  W.  948,  5  Am.  Neg.  Rep.  371,  it 
was  shown  that  a  piece  of  glass,  fall- 
ing from  a  window  in  a  building  ad- 
joining a  public  street,  struck  and  in- 
jured the  plaintiff,  who  was  passing 
In  front  of  the  building.  There  was 
evidence  tending  to  show  that  the 
glass  had  for  some  time  been  in  a 
shattered  condition,  and  that  there 
was  no  unusually  high  wind  at  the 
time  of  the  accident.  It  was  held  that 
these  facts  supported  a  finding  of  neg- 
ligence. 

The  law  imposes  a  duty  on  a  person 
erecting  a  building  on  premises  ad- 
joining a  public  highway  so  to  erect 
it  as  to  render  it  reasonably  saf  e,^  and 
sufficiently  strong  not  only  to  resist 
the  strain  on  the  supporting  timbers 
of  the  roof,  but  also  strong  enough  to 
support  the  roof  at  all  seasons,  in  all 
ordinary  weather.  And  where  a  per- 
son lawfully  passing  in  the  street  is 
injured  by  being  struck  with  a  portion 
of  the  roof  of  the  building,  the  de- 
fendant cannot  excuse  himself  by 
proof  that  he  employed  an  independ- 
ent contractor  to  furnish  the  material 
and  perform  the  work.  Wilkinson  v. 
Detroit  Steel  &  Spring  Works  (1889) 
73  Mich.  405,  41  N.  W.  490. 

In  Ryder  ▼.  Kinsey  (1895)  62  Minn. 
85,  34  L.R.A.  557,  54  Am.  St  Rep.  623, 
64  N.  W.  94,  it  appeared  that  a  small 
sign  attached  to  a  building  adjoining 
the  highway  had  become  insecure  and 
dangerous  to  persons  passing  in  the 
street.  A  policeman  attempted  to  re- 
move the  sign  and  called  on  the  plain- 
tiff's son  to  assist  him,  when  part  of 
the  wall  in  the  building  fell,  striking 
and  injuring  the  plaintiff's  son.  The 
evidence  showed  that  the  fall  of  the 
wall  was  due  to  a  latent  defect  in  the 
construction  of  the  building,  and  there 
was  no  evidence  tending  to  connect 
such  cause  with  l^e  owner's  negli* 
gence.  It  was  held  that  in  the  absence 
of  evidence  tending  to  show  that  the 
defect  might  have  been  discovered 
and  removed  before  the  accident,  by 
the  exercise  of  ordinary  care  on  the 
part  of  the  owner,  he  would  not  be 
liable. 

It  was  shown  in  Butts  v.  National 
Exch.  Bank  (1908)  99  Mo.  App.  168, 
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72  S.  W.  1088,  that  the  plaintiff,  while 
standings  on  the  sidewalk  in  front  of 
a  building  owned  and  occupied  by  de- 
fendant, was  struck  by  a  guard  rail 
which  fell  from  the  building,  and  that 
the  section  of  railing  which  produced 
the  injury  had,  for  a  long  time  prior 
to  the  accident,  been  loose  and  inse- 
cure, although  it  appeared  that  the 
remaining  spans  of  railing  were  bolt* 
ed,  and  that  after  the  accident  this 
section  was  in  like  manner  protected. 
It  was  held  that  no  actual  notice  to,  or 
proof  of  knowledge  of,  the  imperfect 
and  dangerous  condition  of  the  rail- 
ing, was  required,  and  that  the  proof 
entitled  the  question  of  negligence  to 
be  submitted  to  the  jury. 

In  Pearson  v.  Ehrich  (1912)  148 
App.  Div.  680,  133  N.  Y.  Supp.  273,  it 
appeared  that  the  plaintiff,  while 
walking  along  a  city  street,  was 
struck  by  a  piece  of  glass  which  fell 
from  a  building  owned  and  occupied 
by  the  defendant  The  proof  of  these 
facts,  it  was  held,  established  a  prima 
facie  case  of  negligence  against  the 
defendant,  under  the  rule  of  "res  ipsa 
loquitur,"  and  it  was  then  incumbent 
upon  the  defendant  to  explain  the  cir- 
cumstances or  otherwise  establish  his 
freedom  from  liability. 

In  Uggla  V.  Brokaw  (1907)  117  App. 
Div.  586,  102  N.  Y.  Supp.  857,  it  ap- 
peared that  a  coachman,  while  driving 
a  team  of  horses  in  a  public  highway, 
was  struck  by  a  piece  of  a  skylight, 
which  fell  or  was  blown  from  a  build- 
ing which  adjoined  the  highway.  It 
was  h^ld  that  the  doctrine  of  "res  ipsa 
loquitur"  applied,  the  incident  itself 
being  sufficient  to  raise  a  presumption 
of  negligence.  See  to  the  same  effect 
(1902)  77  App.  Div.  810,  79  N.  Y. 
Supp.  244. 

In  Mentz  v.  Schieren  (1901)  86 
Misc.  818,  74  N.  Y.  Supp.  889,  it  ap- 
peared that  the  plaintiff,  while  pass- 
ing along  a  public  street,  was  struck 
and  injured  by  an  iron  guard  which 
fell  from  a  window  of  a  building  ad- 
joining the  highway.  It  was  held 
that  proof  of  the  fall  of  the  guard 
raised  a  presumption  of  negligence 
sufficient  to  call  for  an  explanation, 
and  that  the  explanation  offered  by  de- 


fendant was  inadeqnate  to  rebut  the 
presumption. 

In  Odell  V.  Solomon  (1886)  99  N«  Y. 
685,  1  N.  E.  408,  it  appeared  that  the 
plaintiff,  while  on  a  public  highway, 
was  injured  by  the  falling  of  a  win<^ 
dow  sash  from  a  building  adjoining  the 
highway.  It  was  held  that  the  defend* 
ants  were  not  liable,  as  there  was  no 
evidence  that  they  had  any  reason  to 
apprehend  the  existence  of  any  such 
defect  as  that  which  was  developed 
by  the  accident  which  occurred;  and 
the  simple  fact  that  the  premises  were 
not  kept  in  repair  was  not  sufficient  to 
establish  negligence  against  the  de- 
fendant. "It  cannot  be  contended,'* 
the  court  said,  "that  the  owner  or 
occupant  of  a  building  is  chargeable 
with  the  duty  of  constant  inspection 
and  extreme  care  which  is  required  of 
railroad  companies,  and  others  man- 
aging dangerous  machinery  which  is 
liable,  from  its  nature,  to  become  de- 
fective and  cause  injury.  Reasonable 
care  is  all  that  the  law  requires,  and 
what  is  reasonable  care  depends  upon 
the  nature  of  the  property  and  the 
dangers  in  its  use  ordinarily  to  be 
apprehended." 

The  fall  of  a  wall  of  a  building 
abutting  on  a  highway  causing  injury 
to  a  traveler  implies  negligence.  The 
doctrine  of  "res  ipsa  loquitur"  applies, 
and  the  defendant  has  the  burden  of 
proving  that  the  building,  at  the  time 
of  the  accident,  was  safe,  so  far  as 
diligent  examination  would  show. 
Vincett  v.  Cook  (1875)  4  Hun  (N.  Y.) 
818. 

In  Scullin  v.  Dolan  (1871)  4  Daly 
(N.  YO  163,  it  appeared  that  a  piece 
of  coping  from  the  chimney  on  defend- 
ant's house  fell  and  injured  the  plain- 
tiff, who  was  passing  along  the 
sidewalk.  It  was  held  that  the  de- 
fendant was  not  liable,  as  he  was  not 
guilty  of  negligence  either  in  the  con- 
struction or  maintenance  of  the  chim- 
ney. 

It  appeared  in  Palmore  v.  Morris,  T. 
&  Co.  (1897)  182  Pa.  82,  61  Am.  St. 
Rep.  693,  87  Atl.  995,  3  Am.  Neg.  Rep. 
597,  that  a  child,  while  standing  on  the 
sidewalk  in  front  of  a  large  building, 
was  struck  and  injured  by  a  falling 
gate  attached  to  the  building.     The 
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evidence  showed  that  the  gate  was  out 
of  repair  and  was  in  a  dangerous  con- 
dition. It  was  held  that  there  was 
evidence  sufficient  to  justify  the  jury 
in  finding  that  there  was  negligence 
on  the  part  of  him  whose  duty  it  was 
to  repair. 

In  Waterhouse  v.  Joseph  Schlitz 
BrewinfiT  Co.  (1902)  16  S.  D.  692,  it 
appeared  that  the  walls  of  a  building 
adjoining  a  public  highway  suddenly 
collapsed,  striking  and  injuring  the 
plaintiff  who  was  at  the  time  standing 
in  front  of  the  building.  Suit  was 
broufirht  against  the  owner  of  the 
buildinfiT,  and  it  was  held  that  it  is  the 
duty  of  the  owner  of  a  building  which 
adjoins  a  public  highway  to  use  ordi- 
nary care  to  discover  any  defect  in  the 
buildinfiTf  and  the  fact  that  the  defend- 
ant did  not  construct  the  building,  but 
purchased  it  from  another,  would  not 
shift  the  liability.  It  was  held,  fur- 
ther, that  it  was  not  necessary  to 
prove  that  the  defendant  had  actual 
knowledge  of  the  defective  condition 
of  the  building. 

In  an  earlier  appeal  in  the  same 
case  (1900)  12  S.  D.  397,  48  L.R.A. 
167,  81  N.  W.  725,  it  was  held  that  a 
complaint  which  alleged  that  the 
building  was  owned  by  the  defendant, 
and  was  negligently  constructed  of  im- 
proper materials,  stated  a  good  cause 
of  action,  as  the  owner  of  a  building 
is  liable  for  its  negligent  construction. 
The  fact  that  the  building  has  stood 
for  many  years  was  said  to  afford  very 
slifirht  evidence  of  its  proper  construc- 
tion, the  court  adding:  'Trom  the 
fact  that  the  building  fell  of  its  own 
weight,  without  any  external  violence, 
a  fair  presumption  would  be  that  the 
fall  occurred  through  adequate  causes, 
one  of  the  most  natural  of  which 
would  be  the  negligent  and  faulty  con- 
struction of  the  building  itself." 

In  O'Connor V.  Curtis  (1892)  —Tex. 
— ^  18  S.  W.  953,  the  owner  of  a  build- 
ing adjoining  a  public  street  was  held 
liable  to  a  person  lawfully  in  the 
street,  who  was  injured  by  the  falling 
of  the  cornice  and  part  of  the  fire  wall 
of  the  building.  See,  to  the  same  ef- 
fect, O'Connor  v.  Andrews  (1891)  81 
Tex.  28,  16  S.  W.  628. 

A  person  passing  in  the  street  who 
7  A.L.R.— 14. 


is  struck  by  a  falling  gutter  from  a 
building  adjacent  to  a  public  highway 
cannot  hold  the  owner  of  the  prem- 
ises liable,  where  it  is  shown  that  the 
owner  had  employed  workmen  at  dif- 
ferent times  to  examine  and  repair  the 
gutter,  and  otherwise  used  reasonable 
care  in  inspecting  and  maintaining  it, 
and  where  there  is  no  evidence  tend- 
ing to  show  that  the  fall  was  due  to 
any  neglect  or  default  on  his  part. 
Palmer  v.  Bateman  [1908]  2  Ir.  R.  893. 

In  Ferrier  v..Trepannier  (1895)  24 
Can.  S.  G.  86,  it  appeared  that  the 
plaintiff's  intestate,  while  passing 
along  a  public  street,  was  killed  by  the 
falling  of  a  window  from  the  third 
story  of  a  building  adjoining  the  high- 
way. It  was  held  that  the  owner  of 
property  abutting  on  a  highway  is  un- 
der a  positive  duty  to  keep  it  from 
being  a  cause  of  danger  to  the  public 
by  reason  of  any  defect,  either  in 
structure,  repair,  or  use  and  manage- 
ment, which  reasonable  care  can 
iTuard  affainst. 

In  Roberts  ▼.  Mitchell  (1894)  21 
Ont.  App.  Rep.  438,  it  appeared  that 
plaintiff,  while  walking  on  a  public 
street,  was  struck  by  a  cornice  which 
fell  from  a  building  adjoining  the 
highway.  The  defendant,  who  was  the 
owner  and  occupant  of  the  building, 
had  never  caused  it  to  be  inspected, 
although  he  had  owned  it  for  several 
years.  It  appeared  that  the  building 
had  been  erected  by  a  competent  con- 
tractor several  years  before  the  de- 
fendant purchased  it.  In  commenting 
on  the  duty  to  inspect,  the  court  said : 
''The  evidence  in  the  present  case 
shows  that  the  building  was  put  up 
in  1871,  that  the  defendant  bought  it 
from  the  original  owner  and  builder 
in  1882,  and  that  from  that  time,  at  all 
events  till  the  occurrence  of  the  acci- 
dent, no  examination  had  been  made 
of  the  condition  of  the  cornice  or 
brackets  as  to  whether  they  continued 
to  be  fastened  as  firmly  and  were  in  as 
safe  a  state  as  it  may  be  assumed  they 
were  when  first  put  up,  or  as  they 
were  in  1882.  Certainly  it  could  not  be 
assumed  that  they  would  last  forever, 
or  that  the  wood  would  not  shrink 
or  decay,  or  the  fastenings  rust  or  be- 
come loose  from  weathering  or  other 
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caase,  and  I  think  the  jury  or 
mli^ht  well  infer  that  if  they  had  been 
examined  from  time  to  time  the  condi- 
tion of  this  particular  bracket  and  any 
other  loose  ones  would  have  been 
covered,  and  this  defect  remedied.' 
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tit,  Ferwons  lUMe  wUhin  rule. 


The  owner  of  a  completed  building: 
which  adjoins  a  highway  is  liable  to  a 
person  passing  in  the  street  who  may 
be  injured  by  the  falling  of  any  part 
of  the  structure,  although  the  prem- 
ises are  in  possession  and  under  ex- 
clusive control  of  a  tenant,  if  the 
buildiiig  by  reason  of  faulty  and  neg- 
ligent construction,  or  the  use  of  im- 
proper and  unsuitable  materials,  or 
for  any  other  reason  is,  when  leased, 
in  such  condition  that  it  is  liable  at 
any  time  to  fall  of  its  own  weight. 
Such  a  condition  constitutes  a  nui- 
sance, and  it  is  not  material  that  the 
building  was  not  constructed  by  the 
owner  or  that  the  tenant  has  obligated 
himself  to  repair.  If  the  fall  is  caused 
by  defects  which  arose  after  the  own- 
er parted  with  possession  to  the 
lessee,  but  which  do  not  in  themselves 
constitute  a  nuisance,  but  are  due  to 
culpable  negligence,  the  owner,  ad 
well  as  the  tenant,  is  liable  to  third 
persons  injured  thereby  if  he  has  ob- 
ligated himself  to  repair.  If  the 
building,  or  the  part  thereof  which 
falls,  is  not  under  the  exclusive  con- 
trol of  any  one  tenant  the  owner  is  lia- 
ble. Mitchell  V.  Brady  (1907)  124  Ky. 
411,  18  L.RJ^.  751,  99  S.  W.  266;  How- 
ABD  V.  Central  Amusement  Co.  (re- 
ported herewith)  ante,  195;  Uggla  v. 
Brokaw  (1907)  117  App.  Div.  586,  102 
N.  Y.  Supp.  857 ;  Waterhouse  v.  Joseph 
Schlitz  Brewing  Co.  (1900)  12  S.  D. 
897,  48  L.R.A.  157,  81  N.  W.  725,  sub- 
sjequent  appeal  in  (1902)  16  S.  D.  592, 
94  N.  W.  587;  O'Connor  v.  Andrews 
(1891)  81  Tex.  28,  16  S.  W.  628; 
O'Connor  v.  Curtis  (1892)  —  Tex,  — , 
18  S.  W.  953. 

Where  a  water  pipe  attached  to  a 
building  adjoining  the  highway  is  al- 
lowed to  become  loose  and  out  of  re- 
pair, and  is  in  such  a  condition  as  to 
be  a  constant  danger  to  persons  in 
the  highway,  it  constitutes  a  nuisance, 


and  a  person  lawfully  in  the  street 
who  is  injured  by  the  falling  of  the 
pipe  may  hold  that  owner  of  the  build- 
ing liable,  althouj^  the  building  is 
in  possession  of  a  tenant  under  lease, 
who  has  obligated  himself  to  r^>air. 
Mitchell  V.  Brady  (Ky.)  supra. 

A  stucco  ornament  of  improper  and 
unsuitable  material,  negligentiy  at- 
tached to  a  building  by  the  owner,  con- 
stitutes a  nuisance,  and  the  owner  of 
the  building  is  liable  to  a  person  in 
the  street  who  is  injured  by  the  fall- 
ing of  the  ornament,  although  the 
building  is  in  the  exclusive  possession 
of  a  lessee.  Howard  v.  Cbntkal 
Amusement  Co.  (reported  herewith). 

In  Uggla  V.  Brokaw  (1907)  117  App. 
Div.  586,  102  N.  T.  Supp.  857,  it  ap- 
peared that  the  defendant  leased  a 
piece  of  property  to  a  tenant,  who 
constructed  thereon  a  building  which 
adjoined  the  highway.  The  defendant 
paid  for  the  building  and  supervised 
its  construction.  Thereafter  the  ten- 
ant went  into  possession  of  the  build- 
ing under  a  second  lease  in  which  he 
obligated  himself  to  make  repairs. 
The  plaintiff,  while  driving  a  team  of 
horses  along  the  highway,  was  struck 
by  part  of  the  skylight  which  was 
blown  from  the  building.  The  court 
said:  "If  the  building  was  not  a 
nuisance,  that  is,  in  a  condition  to 
endanger  the  traveling  public  or  adja- 
cent proper^,  or  those  lawfully  there- 
on, at  the  time  the  defendant  surren- 
dered entire  possession  thereof  to  his 
tenant,  he  would  not  be  liable  if  there- 
after, by  the  act  of  the  tenant  or 
through  his  negligent  omission  to 
make  repairs,  they  became  dangerous 
and  unsafe,  but  in  such  circumstances 
the  tenant  would  be  liable." 

Where  a  building  has  become  a  nui- 
sance, and  is  leased  to  a  tenant,  the 
owner  is  liable  for  any  injury  that 
may  result  from  such  nuisance  to 
third  parties,  when  such  owner  has 
not  exercised  ordinary  care  and  dili- 
gence in  discovering  its  condition,  and 
it  is  immaterial  that  the  lease  contains 
no  covenant  to  repair.  Waterhouse 
V.  Joseph  Schlitz  Brewing  (3o.  (1902) 
16  S.  D.  592,  94  N.  W.  587. 

In  Waterhouse  v.  Jos.  Schlitz  Brew- 
ing Co.  (1900)  12  S.  D.  397,  48  L.R.A. 
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157,  81  N.  W.  725,  it  appeared  that  a 
building  adjoining  the  highway  col- 
lapsed, injuring  a  person  in  the  street. 
Action  was  brought  against  the  owner 
of  the  building,  the  complaint  alleging 
that  the  building  was  under  his  con- 
trol and  that  it  was  negligently  con- 
structed of  improper  materiaL  It  was 
held  that  as  tiie  owner  of  a  building 
is  liable  for  its  negligent  construction 
it  was  not  necessary  to  allege  that  the 
defendant  constructed  the  building; 
and  as  the  complaint  did  not  allege 
any  decay  or  want  of  repairs  the  ten- 
ant 'was  not  a  necessary  party.  The 
court  said :  "It  seems  to  be  the  proper 
rule  that  the  landlord  is  liable  for  the 
negli^rent  construction,  and  the  tenant 
for  the  negligent  use,  of  the  premises. 
If  a  dangerous  or  injurious  structure 
is  erected  on  the  premises  when  he 
letB  them  to  the  tenant^  the  landlord 
is,  of  course,  liable.'' 

In  O'Ckinnor  v.  Curtis  (Tex.) .  supra, 
it  appeared  that  the  building  from 
which  a  water  pii>e  fell  was  under 
lease  to  several  tenants.  The  court 
held  that  the  owner  of  the  building 
waa  liable,  as  it  did  not  appear  that 
tiie  portions  falling  were  within  the 
holding  of  any  one  tenant,  and  as  no 
agreement  to  repair  on  the  part  of  the 
tenants  was  shown.  See  to  the  same 
effect,  O'Connor  ▼.  Andrews  (1891)  81 
To.  28^  16  S.  W.  628. 

b.  Lessee, 

The  lessee  of  a  completed  building 
which  adjoins  a  highway  is  prima 
facie  liable  to  passers-by  who  may  be 
injured  by  the  fall  of  the  structure,  or 
any  part  thereof,  if  the  building,  or 
the  part  falling,  is  under  his  exclusive 
holding  in  the  lease.  And  he  owes  a 
duty  to  the  public  to  use  ordinary,  rea- 
sonable care  in  the  management  and 
use  of  the  building.  If  the  condition 
of  the  premises  when  leased  is  such 
as  to  constitute  a  nuisance,  it  is  his 
duty  to  remedy  the  defects,  and  if  he 
does  not  do  so  he  is  guilty  of  continu- 
ing a  nuisance,  and  the  tenant,  as  well 
as  the  landlord,  is  liable  for  any  in- 
juries which  may  be  caused  thereby  to 
a  person  lawfully  in  the  highway. 
Mitchell  V.  Brady  (1907)  124  Ky.  411, 
13  L.R.A.  761,  99  S.  W.  2C6 ;  Green  v. 
Carigianis  (1914)  217  Mass.  1,  104  N. 


E.  571;  Odell  v.  Solomon  (1885)  99 
N.  Y.  635,  1  N.  E.  408. 

Where  a  water  pipe  attached  to  a 
building  adjoining  the  highway  is  al- 
lowed to  become  loose  and  out  of  re- 
pair, and  is  in  such  a  condition  as  to 
be  a  constant  danger  to  persons  in  the 
highway,  it  constitutes  a  nuisance 
which  should  be  remedied  by  the  ten- 
ant in  possession;  and  if  he  fails  to 
do  so,  and  a  person  lawfully  in  the 
highway  is  injured  by  the  falling  of 
the  pipe,  the  tenant  is  liable  in  dam- 
ages.   Mitchell  V.  Brady  (Ky.)  supra. 

In  Green  v.  Carigianis  (1914)  217 
Mass.  1,  104  N.  E.  571,  action  was 
brought  against  the  lessee,  who  was  at 
the  time  in  possession  and  control  of 
the  building.  In  holding  the  defend- 
ant liable,  the  court  said:  'The  entire 
building  numbered  125  was  in  the  ex- 
clusive control  of  the  defendant  as 
lessee;  and  hence  it  was  his  duty,  as 
between  himself  and  the  public,  to 
keep  it  in  such  safe  condition  that 
travelers  on  the  highway  should  not 
suffer  injury  therefrom.'' 

In  Odell  V.  Solomon  (N.  T.)  supra, 
action  was  brought  against  the  les- 
sees, who  were  in  exclusive  possession 
of  the  building  and  were  obligated 
under  their  lease  to  repair  the  prem- 
ises. It  was  held  that  the  plaintiff's 
recovery  could  not  be  sustained  on  the 
ground  that  the  lessees  failed  to  per- 
form their  covenant  with  the  land- 
lords, as  the  covenant  did  not  inure  to 
the  benefit  of  a  stranger  who  sustained 
an  injury  in  consequence  of  its  breach, 
but  the  plaintiff,  to  recover,  must  show 
culpable  negligence  on  the  part  of  the 
lessee,  and  as  the  lessee  had  used  or- 
dinary care  and  diligence  in  the  main- 
tenance of  the  building,  he  was  Jield 
not  liable. 

e.  Independent  contractor. 

An  independent  contractor  engaged 
to  construct  or  remodel  a  building 
which  adjoins  a  public  highway  is  not 
liable  to  third  persons  passing  along 
the  street  who  may  be  injured  by  the 
falling  of  any  part  of  the  structure, 
after  the  work  has  been  completed 
and  the  building  has  been  turned  over 
to  the  owner.  Daugherty  v.  Herzog 
(1896)  145  bid.  255,  32  L.B.A.  837,  57 
Am.  St.  Bep.  204,  44  N.  E.  457.    And 
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see  Howard  v.  Redden  (reported  here- 
with) ante,  198. 

In  Daugherty  v.  Herzog  (Ind.)  su- 
pra, it  appeared  that  the  plaintiffs 
intestate,  while  walking  on  a  public 
thoroughfare,  was  killed  by  the  fall- 
ing of  the  wall  of  a  buil&ing  adjoining 
the  highway.  The  defendant,  an  in- 
dependent contractor,  had  been  en- 
gaged to  remodel  the  building,  and 
had  completed  the  work  and  turned 
the  building  over  to  the  owner  about 
two  years  before  the  accident.  The 
plaintiff  claimed  that  the  work  was 
done  unskilfully  and  negligently,  and 
that  the  fall  of  the  wall  was  due  to 
this  fact.  It  was  held  that  the  defend- 
ant was  not  liable,  as  he  owed  no  duty 
to  the  injured  party.  It  was  held,  fur- 
ther, that  there  must  be  a  causal  con- 
nection between  the  negligence  and 
the  injury;  and  such  causal  connec- 
tion must  not  be  interrupted  by  the 
interposition,  between  the  negligence 
and  the  injury,  of  any  independent 
human  agency. 

d,  Executor  or  adminUtrator, 

An  executor  or  administrator  is  not 
liable  in  his  representative  capacity 
for  injuries  to  a  person  in  the  street, 
occasioned  by  the  fall  of  part  of  a 
building  adjacent  to  the  street,  if  the 
injury  occurred  after  the  death  of  the 
testator.  He  may,  however,  be  held 
personally  liable  if  the  property  is  in 
his  possession  and  under  his  control. 
Bannigan  v.  Woodbury  (1909)  153 
Mich.  206,  138  Am.  St.  Rep.  371,  122 
N.  W.  531;  Ferrier  v.  Trepannier 
(1895)  24  Can.  S.  C.  86. 

In  Bannigan  v.  Woodbury  (Mich.) 
supra,  action  was  brought  against  the 
defendant  individually,  and  as  admin- 
istrator. It  was  held  that  he  was 
not  liable  in  his  capacity  of  adminis- 
trator, as  the  accident  in  question  oc- 
curred after  the  death  of  the  testa- 
tor, and  the  heirs  were  not  made 
parties  to  the  action.  It  was  held, 
however,  that  as  he  was  in  possession 
and  control  of  the  premises,  he  would 
be  personally  liable. 

In  Ferrier  v.  Trepannier  (Can.)  su- 
pra, the  defendants  were  executors  of 
an  estate  of  which  the  building  in 
question  was  a  part,  and  were  also 
trustees  for  the  heirs  to  whom  this 


particular  building  had  been  be- 
queathed. Action  was  brought  against 
the  defendants  personally,  as  well  as 
in  their  representative  capacity  as  ex- 
ecutors and  trustees.  It  was  held  that 
the  defendants  were  not  liable  as  ex- 
ecutors of  the  general  estate  for  the 
following  reasons:  (1)  They  were  not. 
in  possession  of  the  building  as  execu- 
tors at  the  time  of  the  accident,  but 
were  trustees  of  this  particular  prop- 
erty for  specific  devisees;  (2)  even, 
if  the  executors  had  been  in  possession 
the  corpus  of  the  estate  would  not  be 
liable  for  the  plaintiff's  damage;  (3) 
even  if  the  executors  had  been  in  pos- 
session, and  assuming  that  the  whole 
estate  might  be  liable,  action  does  not 
lie  against  the  executors  alone. 

a.  Trustee, 

It  has  been  held  that  a  trustee  hold- 
ing the  legal  title  to  premises  abutting 
on  a  highway  is  liable  in  his  repre- 
sentative capacity  to  a  person  passing 
in  the  street,  who  is  injured  by  the 
falling  of  part  of  a  completed  building. 
Ferrier  v.  Trepannier  (1895)  24  Can. 
S.  C  8o. 

In  that  case  the  lower  court  held 
that  the  defendant  trustees,  who  held 
the  legal  title  to  the  premises,  were 
liable  in  their  representative  capacity 
for  injuries  caused  through  a  defect 
in  a  building  adjoining  a  highway,  by 
reason  of  which  a  traveler  was  killed. 
The  question  was  not  before  the  court . 
on  appeal,  but  it  was  intimated  that, 
had  it  been  involved,  the  holding  of  the 
lower  court  would  have  been  affirmed. 

/.  Grantor  or  grantee, 

A  grantor  of  defective  premises 
adjoining  a  highway,  who  has  parted 
with  the  title  and  possession  of  the 
premises,  is  not  liable  to  a  person 
passing  in  the  street  who  is  injured  by 
the  falling  of  part  of  the  building 
conveyed,  although  the  grantor  knew 
of  the  defect  at  the  time  he  made  the 
conveyance,  provided  the  defect  was 
so  obvious  as  to  be  discoverable  by 
careful  inspection  on  the  part  of  the 
grantee.  In  such  cases  it  is  the  duty 
of  the  grantee  to  inspect  the  premises, 
and,  if  necessary,  to  make  repairs,  and 
if  he  fails  to  do  so  and  persons  law- 
fully in  the  street  are^  injured,  he,  and 
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not  the  grantor,  is  liable.  Palmore 
V.  Morris,  T.  &  Co.  (1897)  182  Pa.  82, 
61  Am.  St.  Rep.  698,  37  AtL  995,  3  Am. 
Neg.  Rep.  597,  wherein  the  court  said : 
"There  may  be  a  case  where  the  grant- 
or conceals  from  the  grantee  a  defect 
iji  a  structure  known  to  him  alone,  and 
not  discoverable  by  careful  inspec- 
tion, where  the  owner  would  be  held 
liable,  though  out  of  possession;  but 
that  is  not  this  case;  the  rotten  gate, 
the  testimony  shows,  was  as  obvious 
before  the  accident  as  afterwards,  and 
the  reasonable  time  for  the  purchaser 
to  discover  it  was  not  limited  to  the 
twenty  hours  after  he  took  possession, 
but  to  the  weeks  and  months  pending 
the  negotiations,  before  th6  delivery 
of  the  deed." 

But  see  Kelly  v.  Washburn  (1917) 
178  App.  Div.  664,  166  N.  Y.  Supp.  891, 
wherein  it  was  held  that  a  person  who 
sold  a  defective  and  dilapidated  house 
to  housewreckers  was  liable  for  inju- 
ries to  a  third  person,  who,  while  pass- 
ing on  the  street,  was  struck  by  a 
foundation  stone  from  the  building, 
although  title  to  the  building  had 
passed  and  it  had  become  legally  sev- 
ered from  the  land  at  the  time  of  the 
accident.  It  was  also  held  that  the 
owner  of  an  undivided  half  interest  in 
the  land,  who  deeded  his  interest  to 
another  before  the  accident,  does  not 
escape  liability  where  it  was  shown 
that  the  deed  was  not  recorded  until 
after  the  accident. 

g.  Municipal  eorp^raUon. 

A  municipal  corporation  is  not  lia- 
ble for  the  fall  of  any  part  of  a  com- 
pleted building  adjoining  a  public 
highway,  whereby  a  traveler  on  the 
street  is  injured.  The  defect  which 
causes  the  fall  is  a  defect  in  the  build- 
ing and  not  in  the  highway.  MUchell 
V.  Brady  (1906)  124  Ky,  411,  18  L.R.A. 
751,  124  Am.  St.  Rep.  408,  99  S.  W. 
266. 

In  that  case  it  appeared  that  a 
child,  while  standing  on  a  public 
street,  was  hit  by  a  falling  water  pipe 
which  was  insecurely  attached  to  a 
building  adjacent  to  the  highway.  An 
attempt  was  made  to  hold  the  city  lia- 
ble on  the  theory  that  this  pipe,  which 
hung  over  the  sidewalk,  endangered 


people  passing  in  the  street,  and  thus 
made  that  portion  of  the  street  a  de- 
fective highway.  There  was  no  evi- 
dence tending  to  show  notice  on  the 
part  of  the  city  of  the  dangerous  con- 
dition of  the  spout,  and  as  the  danger 
came  from  the  defective  condition  of 
the  house,  and  not  from  any  defect  in 
the  sidewalk,  it  was  held  that  the  city 
was  not  liable. 

/F.  Exceptions  to  rule. 

a.  Fte  major. 

An  exception  to  the  general  rule 
imposing  liability  for  the  fall  of  a  part 
of  a  building  exists  where  the  accident 
is  caused  by  a  superior  force  over 
which  the  defendant  has  no  control. 
A  building  which  adjoins  a  public 
highway  must  be  so  constructed  and 
maintained  that  it  shall  withstand  all 
storms  and  winds  that  are  common 
or  likely  to  occur  in  that  particular 
locality,  but  it  is  not  necessary  to 
foresee  storms  of  unusual  violence. 
Sinkovitz  v.  Peters  Land  Co.  (1909) 
5  6a.  App.  788,  64  S.  E.  93;  Detzur  v. 
B.  Stroh  Brewing  Co.  (1899)  119  Mich. 
282,  44  L.R.A.  500.  77  N.  W.  948,  5 
Am.  Neg.  Rep.  371;  Uggla  v.  Brokaw 
(1907)  117  App.  Div.  586,  102  N.  Y. 
Supp.  857;  Vincett  v.  Cook  (1876)  4 
Hun  (N.  Y.)  318. 

In  Sinkovitz  v.  Peters  Land  Co. 
(6a.)  supra,  it  was  contended  by  the 
defendant  that  the  fall  of  the  window 
was  caused  solely  by  an  extraordina- 
rily high  wind.  It  was  held  that  the 
case  should  have  been  submitted  to 
the  jury  to  find  whether  the  fall  was 
attributable  to  such  an  extremely  high 
wind  as  that  the  casualty  might  be 
considered  an  act  of  Cod ;  and  that  the 
plaintiff  should  have  been  allowed  to 
file  a  proposed  amendment  showing 
that  tiie  defendant  was  negligent  in 
failing  to  provide  a  windowpane  capa- 
ble of  sustaining  the  force  of  the 
usual  windstorms  and  flurries  of  wind 
to  be  expected  in  that  particular  city 
and  in  the  locality  where  the  building 
was  situated. 

In  Detzur  v.  B.  Stroh  Brewing  Co. 
(Mich.)  supra,  the  evidence  showed 
that  the  glass  which  fell  from  the 
building  had  for  some  time  prior  to 
the  accident  been  in  a  shattered  con- 
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ERNEST  R.  VADER  et  al.,  Respts., 

V. 

MINOR  H.  BALLOU,  Appt. 

Wi9eanahi  Supreme  Court -^Janmary  7,  1913. 
(151  Wis.  677,  189  N.  W.  418.) 

Contract  —  liability  of  member  of  committee. 

1.  Members  of  a  voluntary  committee  organized  to  promote  the  inter- 
ests of  a  candidate  for  election  are  personally  liable,  jointly  and  severally, 
for  expenses  incurred  with  their  knowledge  for  the  furthering  of  the 
enterprise,  which  are  appropriate  to  the  purpose  for  which  the  organiza- 
tion was  formed. 

[See  note  on  this  questum  beginning  an  page  222.] 

—  effect  of  charging  account  against  tion  charged  the  work  primarily  to  the 

one  member.  one  with  whom  the  contract  was  made 

2.  That  one  doing  work  for  a  volun-  is  not  conclusive  that  he  looked  to 

tary  committee  organized  to  further  him  for  payment,  rather  than  to  the 

the  interests  of  a  candidate  for  elec-  members  of  the  committee. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Winne- 
bago County  (Bumell,  J.)  in  favor  of  plaintiffs  in  an  action  brought  to 
recover  for  work  and  labor  performed,  and  materials  furnished,  in  print- 
ing certain  campaign  literature.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Silas  Ballard  and  D.  K.  Al-  advantages  arising  from  the  act  of 

len,  for  appellant:  another  in  his  behalf  must  also  assume 

There  was  no  evidence  of  liability  the  responsibilities, 

on  the  part  of  defendant  for  the  in-  Meachem,  Agency,  §  148. 

debtedness    claimed    in    this    action,  The   questions  as  to  whom  credit 

either  as  having  caused  or  created  the  was  given,  whether  defendant  had  au- 

debt,  or  as  being  responsible  therefor  thorized  or  ratified  what  was  done, 

in  any  capacity,  or  as  having  ratified  were  for  the  jury,  and  the  judgment 

and  obligated  himself  for  the  payment  will  not  be  reversed  merely  on  the 

of  same.  ground  that  the  weight  of  evidence 

Clark  V.  O'Rourke,  111  Mich.  108,  66  was  against  the  verdict. 

Am.  St.  Rep.  389,  69  N.  W.  147;  Moody  Fredendall  v.  Taylor,  26  Wis.  286. 

&  M.  Co.  V.  Methodist  E.  Church,  99  23  Wis.  538,  99  Am.  Dec.  208;  Clark 

Wis.   49,   74  N.   W.   572;   Haswell  v.  v.  O'Rourke,  111  Mich.  108,  66  Am.  St. 

Standring,  152  Iowa,  291,  182  N.  W.  Rep.  389,  69  N.  W.  147;  Heath  v.  Gos- 

417,  Ann.  Cas.  1913B,  1326;  Garlick  v.  hn,  80  Mo.  310,  50  Am.  Rep.  505;  Eich- 

Morley,  147  Wis.  397.  182  N.  W.  601 ;  baum  v.  Irons,  6  Watts  &  S.  67,  40  Am. 

Fredendall  v.  Taylor,  23  Wis.  538,  99  Dec.  540. 

Am.  Dec.  203,  26  Wis.  286;  Sheehy  v.  Timlin     T     ii^iiV^..^  +1.^  ^^:   • 

Blake,  72  Wis.  411,  39  N.  W.  479;  77  ^^^     "*  i'  ^^'^^^'^  **^«  opinion 

Wis.  394,  9  L.R.A.  564,  46  N.  W.  537.  ^  the  court: 

Messrs.  Williams  &  Williams,  for  In  this  action  at  law  upon  contract 

respondents:  to  recover  for  work  and  labor  per- 

The   fact   that   the   services   were  formed  and  materials  furnished  in 

^ipnff«'!Il,*^^^^^  printing  letterheads  and   circulars- 

agent  is  evidence,  but  is  not  conclu-  -f/^^ /i;ci4.^iu„4.,*^^  i.^  xu^   i    i.        •    r/ 

sive,   that   credit  was    given   to   the  ^^^^^ll^^^^ 

agent.  effort  to  have  Mr.  S.  A.  Cook  nomi- 

Champion   v.   Doty,   31   Wis.    190;  ^ated  for  United  States  Senator  at 

Bentley  V.  Doggett,  51  Wis.  228,  37  Am.  the  primary  election  for  the  year 

Ren.  827,  8  N.  W.  155.  1910,  the  jury  returned  a  verdict 

He  who  would  avail  himself  of  the  finding  that  the  plaintiffs  did  the 
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(15 J  Wis.  577, 

work  and  furnished  the  materials 
upon  the  credit  of,  and  relying  for 
payment  open,  a  committee  of  which 
the  defendant  was  one.  That  in 
ordering  this  printing  and  material 
one  Cowling  acted  as  agent  of  said 
committee,  and  that  the  printing 
was  done  and  materials  furnished 
with  the  knowledge  and  consent  of 
the  defendant,  Ballou,  who  ratified 
the  acts  of  Ck>wling  in  regard  to  the 
same. 

The  errors  assigned  go  to  the  suffi- 
ciency of  the  evidence  to  support 
this  verdict  and  to  the  sufficiency  of 
the  verdict  to  support  a  judgment 
for  the  plaintiff. 

It  appeared  that  the  work  and 
material  in  question  were  ordered  by 
Mr.  Cowling,  delivered  to  him,  and 
charged  to  him  upon  respondents' 
books  of  account.  After  the  work 
was  begun  Mr.  Cowling  informed  re- 
spondents that  there  was  a  com- 
mittee to  which  matters  of  payment 
must  be  referred.  It  also  appeared 
that  Mr.  Cowling  was  chairman  of  a 
voluntary  campaign  committee  hav- 
ing charge  of  the  active  details  of 
the  campaign,  and  that  Mr.  Ballou, 
the  appellant,  was  also  a  member  of 
and  the  treasurer  of  that  committee. 
The  work  done  and  materials  fur- 
nished were  appropriate  to  the  pur- 
pose for  which  the  voluntary  organi- 
zation was  formed.  There  is  evidence 
tending  to  show  that  Mr.  Ballou 
knew  of  the  contract  with  re- 
spondents and  made  part  payment 
thereon  out  of  the  funds  contributed 
to  the  committee.  The  verdict  found 
that  the  plaintiffs  did  not  do  the 
printing  and  furnish  the  material 
upon  the  credit  of  or  relying  upon 
W.  C.  Cowling  individually  for  pay- 
ment. Upon  the  findings  of  fact  by 
the  jury,  which  we  think  are  sup- 
ported by  evidence,  the  members  of 
this  committee  would  be  liable  to  the 
^  plaintiffs  for  the  de-i 

liabiiinr^'^f  mand    in    question. 

^?i^neef  The  fact  that  the 

plaintiffs      charged 
up  the  account  in  the  first  instance 
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a^inst  Mr*  Cowling,  while  an  item 
of  evidence,  was  not 
conclusive,    and    is  i;r'*iSco™t  "'^ 
disposed  of  by  the  1*^^11**"* 

-     J.  ^   j.i_       •  member. 

findmg  of  the  jury 
above  stated.  Champion  v.  Doty,  81 
Wis.  190.  The  members  of  the  com- 
mittee, including  the  defendant,  Bal- 
lou, had  knowledge  that  this  work 
was  being  done  and  this  material 
furnished,  that  it  must  be  paid  for, 
that  it  was  adapted  to  the  purpose 
for  which  they  had  organized  them- 
selves into  a  committee,  and  that  it 
was  a  disbursement  necessary  to 
their  effectual  work.  The  only  ques- 
tion is  whether  the  plaintiffs  could 
select  one  member  of  this  committee 
and  hold  him  liable  for  the  whole 
amount.  In  other  words  whether 
the  liability  is  joint  and  several.  It 
may  be  that  even  this  question  is 
not  presented  because  it  was  not 
raised  by  answer.  Derickson  v. 
Whitney,  6  Gray,  248.  But  the  lia- 
bility of  the  members  of  the  com- 
mittee is  joint  and  several.  Fred- 
endall  v.  Taylor,  23  Wis.  588, 99  Am. 
Dec.  208,  s.c.  26  Wis.  286.  Each 
member  of  a  voluntary  association  is 
liable  for  the  debts  thereof,  if  in- 
curred during  his  period  of  member- 
ship and  contracted  for  the  purpose 
of  carrying  out  the  objects  for  which 
the  association  was  formed.  Sheehy 
V.  Blake,  72  Wis.  411,  39  N.  W.  479; 
4  Cyc.  311. 
Judgment  affirmed. 


NOTE. 

The  question  considered  in  the  re- 
ported case  (Vader  v.  Ballou),  ante, 
216),  as  to  the  liabilily  of  the  mem- 
bers of  a  voluntary  association,  not 
organized  for  personal  profit,  on  con- 
tract with  third  person,  is  the  subject 
of  the  annotation  following  BOBBINS 
Co.  V.  COOK,  post,  222. 
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W-  C.  COOK  et  al.,  Appts. 

South  Bdkota  Supreme  Court  ^^  June  26,  1919. 
(_  s.  D.  — ,  173  N.  W.  446.) 

VolimtaiT  agBodation  —  liability  of  members. 

1.  Members  of  voluntary  associations  organized  for  profit  are  individual- 
ly liable  for  debts  contracted  in  the  name  of  the  association  by  other 
members,  while  members  of  such  associations  organized  without  hope  or 
expectation  of  benefit  are  liable  only  on  contracts  assented  to  or  ratified 
by  them. 

[See  note  on  this  question  beginning  on  page  222.] 

State  —  personal  liability  of  persons 

acting  on  behalf  of.  state  at  an  exposition  are  personally 

2.  Members  of  voluntary  associa-  liable  on  their  contracts  for  supplies 
tion  acting  by  request  of  the  governor  ordered  by  them  in  furtherance  of  the 
of  the  state  for  the  purpose  of  pro-  enterprise. 

moting   an   exhibit  to   advertise  the         [See  25  R.  C.  L.  64.] 

(Polley,  J.,  dissents.) 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Brown 
County  (Bouck,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying  a 
new  trial,  in  an  action  brought  to  recover  the  agreed  selling  price  of  certain 

goods  alleged  to'  have  been  sold  by  plaintiff  to  defendants.    Affitined. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  E.  E.  Wagner,  for  appellants :  Mr.  T.  J.  Spangler,  for  appellant 

In  the  absence  of  a  clearly  expressed  Ronald : 
agreement,  the  defendants  cannot  be  The  defendants  are  not  individual- 
held  where  the  other  party  has  knowl-  ly  liable  under  the  evidence, 
edge  of  the  limitations  upon  their  au-  Codding  v.  Munson,  52  Neb.  580,  66 
thority,  or  where  the  person  with  Am.  St.  Rep.  524,  72  N.  W.  846;  Com- 
whom  they  contract  has  the  same  fort  v.  Graham,  87  Iowa,  295,  54  N.  W. 
means  of  knowing  the  extent  of  their  242 ;  Heath  v.  Goslin,  80  Mo.  310,  50 
authority,  although  in  contracting  Am.  Rep.  505;  Button  v.  Winslow,  58 
they  exceed  it.  Vt.  430;  McCabe  v.  Goodfellow,  183  N. 

Miller  v.  Ford,  38  S.  C.  L.  (4  Rich.)  Y.  89,  17  L.R.A.  204,  30  N.  E,  728; 

876,   55   Am.   Dec.   691;    McCurdy  v.  Sizer  v.  Daniels,  66  Barb.  432;  First 

Rogers,  21  Wis.  198,  91  Am.  Dec.  470 ;  Nat.  Bank  v.  Rector,  59  Neb.  77,  80 

Martin  v.  Schuermeyer,  30  Okla.  735,  N.   W.   269;   Clark  v.   O'Rourke,   111 

121  Pac.  248;   Newport  v.  Smith,  61  Mich.   108,  66  Am.  St.  Rep.  389,   69 

Minn.  277,  63  N.  W.  734;  Thilmany  v.  N.  W.  147. 

Iowa  Paper  Bag  Co.  108  Iowa,  357,  75  Mr.  C.  O.  Newcomb  also  for  appel- 

Am.  St.  Rep,  259,  79  N.  W.  261 ;  Sour-  lants. 

wine  V.  McRoy  Clay  Works,  42  Ind.  Messrs.  Campbell  &  Walton,  for  re- 

App.  358,  85  N.  E.  782;   McCabe  v.  spondent: 

Goodfellow,  133  N.  Y.  89,  17  L.R.A.  Defendants  are  liable  to  plaintiff  for 

204,  30  N.  E.  728;  Codding  v.  Munson,  payment  of  the  goods. 

52  Neb.  580,  66  Am.  St.  Rep.  524,  72  N.  Ash  v.  Guie,  97  Pa.  493,  39  Am.  Rep. 

W.  846;  Belding  v.  Vaughan,  108  Ark.  818;  Heath  v.  Goslin,  80  Mo.  310,  50 

69,  157  S.  W.  400;  Elwell  v.  Tatum,  6  Am.   Rep.    505;    Lewis    v.   Tilton.    64 

T«®f  •  9Ay-  ^PP-  ^^'^'  ^  S.  W.  71,  25  S.  W.  Iowa,  220,  52  Am.  Rep.  436,  19  N.  W. 

434;  Winona  Lumber  Co.  v.  Church,  6  911 ;  Sheehy  v.  Blake,  72  Wis.  411,  39 

S.  D.  499,  62  N.  W.  107;  Lynn  v.  Com-  N.  W.  479,  77  Wis.  394,  9  L.R.A  564, 

mercial  Club,  31  S.  D.  401,  141  N.  W.  46  N.  W.  537;  Lawler  v.  Murphy,  58 

*^1-  Conn.  294,  8  L.R.A.  113,  20  Atl.  457; 


Willcox  V.  Arnold,  162  Mass.  677,  39 
N.  £.  414;  Winona  Lumber  Go.  v. 
Church,  6  S.  D.  498,  62  N.  W.  107; 
Clark  V.  OHourke,  111  Mich.  108,  66 
Anu  St.  Rep.  389,  69  N.  W.  147 ;  Evans 
▼.  M.  G.  Lilly  &  Go.  95  Miss.  58,  48  So. 
612,  21  Ann.  Gas.  1087;  Lynn  v.  Com- 
mercial Club,  31  S.  D.  401,  141  N.  W. 
471;  Alkahest  Lyceum  System  v. 
Featherstone,  113  Miss.  226,  74  So.  151. 

Wbitingy  J.,  delivered  the  opinion 
of  the  court: 

Action  brought  to  recover  the 
agreed  selling  price  of  certain 
goods^  wares,  and  merchandise  al- 
leged to  have  been  sold  by  plaintiiff 
to  defendants.  At  the  close  of  the 
trial,  both  parties  moved  for  a  di- 
rected verdict,  the  trial  court  with- 
drew the  case  from  the  jury, 
entered  findings  of  fact  and  con- 
clusions, and  rendered  judgment 
thereon  in  favor  of  plaintiff.  From 
such  judgment  and  an  order  deny- 
ing a  new  trial  the  defendants  have 
appealed. 

The  following  facts  found  by  the 
trial  court  are  absolutely  undis- 
puted: The  defendants  voluntarily 
associated  themselves  together  un- 
der the  name  and  style  of  the  South 
Dakota  Panama-Pacific  Exposition 
Commission  for  the  purpose  of  pro- 
moting a  suitable  exhibit  to  adver- 
tise this  state  at  the  Panama- 
Pacific  Exposition.  One  of  the 
methods  determined  upon  for  rais- 
ing money  to  finance  such  exhibit 
was  through  the  purchase  and  sale 
of  souvenir  coins,  pins,  brooches, 
etc.  Plaintiff,  a  corporation  en- 
gaged in  the  manufacture  of  such 
goods,  being  notified  of  a  prospec- 
tive meeting  of  such  association  and 
requested  to  submit  prices  on  coins, 
pins,  and  badges,  sent  a  represent- 
ative to  such  meeting.  At  this 
meeting  these  defendants  were 
present.  Believing  that  they  could 
make  a  success  of  their  contemplat- 
ed scheme,  defendants,  through  one 
of  their  number  fully  authorized  by 
the  others,  entered  into  a  contract 
whereby  plaintiff  was  to  and  did 
furnish  a  large  number  of  brooches, 
pins,  and  badges,  for  which  defend- 
ants have  refused  to  pay.  No  ques- 
tion is  raised  as  to  the  good  faith 
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of  any  of  the  parties.    Defendants 
failed  in  their  efforts  to  make  a  suc- 
cess of  this  plan  for  raising  money, 
— ^they  disposed  of  but  a  small  part 
of  the  goods  purchased  of  plaintiff. 
It  is  the  contention  of  defendants 
that  they  were  acting  "for  the  state 
in  aid  of  a  patriotic  purpose,^'  and 
that  it  was  well  known  by  all  par- 
ties that  they  had  no  legal  authority 
to  bind  the  state.    They  have  cited 
numerous  authorities  holding  that 
one  is  not  personally  liable  who  pur- 
ports to  act  as  agent  for  and  to  bind 
a  principal  by  contract  where  the 
party    with    whom    he    contracts 
knows  that  he  is  not  such  agent  and 
has   no   authority  to  bind   his  al- 
leged principal.    And  there  can  be 
no  question  but  what  if  defendants 
had  contracted  in  the  name  of  the 
state  of  South  Dakota,  purporting 
to  act  as  agents  of  such  state,  the 
plaintiff,  if  aware  of  their  lack  of 
authority,  could  not  hold  them  per- 
sonally liable;  but  this  rule  of  law 
and  the  authorities  cited  have  not 
the  remotest  bearing  upon  the  situ- 
ation presented  by  the  facts  of  this 
case.     It  is  the  law  fixing  the  lia- 
bility of  members  of  a  voluntary 
association  that  governs  under  the 
facts  of  this  case,  and  not  the  laws 
relating  to  liability  of  unauthorized 
agents.    While  it  is  true  that  the 
defendants  were  induced  to  organ- 
ize as  such  association  because  of  a 
request  or  so-called  "appointment** 
of  the  then  governor  of  this  state, 
no  claim  is  made  that  any  party 
hereto   understood    that    such  ap- 
pointment was  authorized  by  any 
law  of  this  state.    The  defendants 
are  exactly  in  the  same  position  as 
though  they  had  acted  entirely  on 
their  own  initiative.    The  defend- 
ants, prompted  by  the  best  of  mo- 
tives,   undertook    to    devise    some 
means  by  which  this  state  would  be 
properly  represented  at  such  expo- 
sition; and  to  such   end  they  con- 
tracted,   not  in  the  name  of  the 
state,  but  in  the  name  that  they  had 
assumed  for  such  voluntery  associa- 
tion.   It  is  certainly  true  that  they 
fully  expected,  as  undoubtedly  did 
the  plaintiff,  that  they,  as  had  like 
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sented  at  the  Panama-Pacific  Expo- 
sition." 

It  is  a  further  fact  that,  when  the 
goods  were  shipped,  they  were 
shipped  to  Charles  McCaffree,  in 
care  of  the  Panama-Pacific  Exposi- 
tion Commission.  Mr  McCaffree 
was  the  commissioner  of  immigra- 
tion for  the  state  of  South  Dakota. 

From  these  undisputed  facts,  it  is 
plain  that  defendants  were  acting 
solely  in  a  representative  capacity 
as  members  of  the  said  commission, 
and  with  no  intention  of  becoming 
personally  liable;  that  plaintiff 
knew  this  fact;  and  that  there  is 
nothing  in  the  circumstances  of  the 
transaction  to  disclose  any  inten- 
tion on  the  part  of  the  plaintiff,  or 
of  the  defendants,  that  the  latter 
should  become  personally  liable. 

It  is  said  in  the  majority  opinion 
that  ^'there  can  be  no  question  but 
what,  if  defendants  had  contracted 
in  the  name  of  the  state  of  South 
Dakota,  purporting  to  act  as  agents 
of  such  state,  the  plaintiff,  if  aware 


of  their  lack  of  authority,  could  not 
hold  them  personally  liable." 

Yet  this  is  exactly  what  they  did 
do.  Plaintiff  admitted  that  it  knew 
that  the  defendants  were  acting 
solely  in  their  capacity  as  public 
agents;  and  plaintiff  also  knew,  or 
is  charged  with  knowledge,  that  the 
commission  had  no  legal  existence 
and  could  not  make  a  contract  that 
would  be  binding  against  the  state. 

It  is  clear  to  me  that,  when  plain- 
tiff shipped  these  goods,  it  had  such 
unbounded  faith  in  the  success  of 
the  enterprise  that  it  relied  wholly 
upon  the  fund  that  was  to  be  de- 
rived from  the  sale  of  said'  goods.  It 
assumed  the  risk  of  the  success  of 
the  enterprise,  and  now  that  that 
venture  has  proven  a  failure,  it 
ought  not  to  be  allowed  to  compel 
the  defendants  to  protect  it  against 
loss. 

The  judgment  appealed  from 
should  be  reversed,  and  the  action 
dismissed,  at  plaintiff^s  cost. 


ANNOTATION. 

Personal  liability  of  member  of  Tolontary  asiociatioii  not  organised  for  per* 

sonal  profit  on  contract  with  third  person. 


I.  Liability  as  principal: 

a.  Of  member  sanctioning  contract: 

1.  General  rule,   222. 

2.  Application  of  rule,  224. 

b.  Of  member  not  sanctioning  con- 

tract: 

1.  General  rule,   229. 

2.  Application  of  rule,  230. 
II.  Liability  as  partner: 

a.  In  absence  of  statute,  232. 

b.  Under  statute,  233. 

J.  Liability  as  principal. 

a.  Of  member  sanctioning  contract, 

1.  Cfeneral  rule. 

It  is  held  by  the  great  weight  of 
authority,  that  there  is  no  implied  lia- 
bility of  the  members  of  a  voluntary 
association  not  organized  for  profit  on 
contracts  of  the  association,  and  that 
.the  members  are  liable  on  the  princi- 
ple of  actual  agency  only. 

The  members  of  a  voluntary  associa- 
tion,   not    organized    for   profit,    are 


jointly  and  severally  liable  as  princi* 
pals  on  contracts  purporting  to  have 
been  made  by,  for,  or  in  the  name  of 
the  association,  when  they  have  given 
either  their  assent  or  their  subsequent 
ratification  thereto. 

Iowa.— Lewis  v.  Tilton  (1884)  64 
Iowa,  220,  52  Am.  Rep.  436,  19  N.  W. 
911. 

Kansas.  —  Thompson  v.  Garrison 
(1879)  22  Kan.  765. 

Massachusetts^ — Newell  v.  Borden 
(1879)  128  Mass.  31 ;  Wilcox  v.  Arnold 

(1895)  162  Mass.  577,  39  N.  E.  414. 
Michigan.  —  Clark       v.       O'Rourke 

(1896)  111  Mich.  108,  66  Am.  St.  Rep. 
389,  69  N.  W.  147 ;  Detroit  Light  Guard 
Band  v^  First  Michigan  Independent 
Infantry  (1903)  184  Mich.  598,  96  N. 
W.  934.  J 

Minnesota. — Ehrmanntraut  nr.  Rob- 
inson (1893)  62  Minn.  333,  54  N.  W. 

188.  r 

Mississippi. — Evans  v.  M.  Ci  Lilly  &. 
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Co.  (1909)  96  Miss.  58,  48  So.  612,  21 
Ann.  Cas.  1087. 

Missouri.— Ferris  v.  Thaw  (1878)  5 
Mo.  App.  279,  s.  c.  on  appeal  (1880) 
72  Mo.  446;  Richmond  v.  Judy  (1879) 
6  Mo.  App.  465;  Heath  v.  Goslin 
(1883)  80  Mo.  310,  50  Am.  Rep.  505. 

New  Yaric.  —  Downing  v.  Mann 
(1854)  9  How.  Pr.  204,  3  E.  D.  Smith, 
36;  Sizer  v.  Daniels  (1873)  66  Barb. 
426;  Park  v.  Spaulding  (1877)  10  Hun, 
128. 

Peimsylyania. — Ash  v.  Guie  (1881) 
97  Pa.  493,  39  Am.  Rep.  818 ;  Ridgely 
V.  Dobson  (1842)  3  Watts  &  S.  118. 

South  Dakota. — Lynn  v.  Commercial 
Club  (1913)  31  S.  D.  401,  141  N.  W. 
471.  And  see  RoBBiNS  Co.  v.  Cook 
(reported  herewith)  ante,  218. 

Texas. — ^Burton  v.  Grand  Rapids 
School  Furniture  Co.  (1895)  10  Tex. 
Civ.  App.  270,  31  S.  W.  91;  Hardy  v. 
Carter  (1914)  —  Tex.  Civ.  App.  — , 
163  S.  W.  1003. 

Wisconsin. — ^Fredendall  v.  Taylor 
(1870)  26  Wis.  286;  Sheehy  v.  Blake 
(1888)  72  Wis.  411,  39  N.  W.  479; 
Vader  v.  Ballou  (reported  herewith) 
ante,  216;  Crawley  v.  American  Soc. 
(1913)  153  Wis.  13,  139  N.  W.  734. 

England. — Delauney  v.  Strickland 
(1818)  2  Starkie,  416,  20  Revised  Rep. 
706;  Lee  v.  Bissett  (1856)  4  Week. 
Rep.  233. 

Canada.  —  Cullen  v.  Nickerson 
(1860)  10  U.  C.  C.  P.  549;  Aikins  v. 
Dominion  Live  Stock  Asso.  (1896)  17 
Ont  Pr.  Rep.  308;  Pears  v.  Stormont 
(1911)  24  Ont.  L.  Rep.  508,  20  Ont. 
WedL.  Rep.  23;  Rohl  v.  Pfaffenroth 
(1915)  31  West.  L.  Rep.  197;  Austin 
v.  Hober  (1917)  —  Sask.  — ,  3  West. 
Week.  Rep.  994. 

In  Ohio  it  seems  that  members  of  a 
voluntary  association  not  organized 
for  profit  are  liable  jointly  on  con- 
tracts of  the  association  which  have 
received  their  sanction.  Higdon  v. 
Gardner  (1887)  2  Ohio  C.  C.  340,  1 
Ohio  C.  D.  519. 

In  Aikins  v.  Dominion  Live  Stock 
Asso.  (1896)  17  Ont.  Pr.  Rep.  803,  it 
was  held  that  where  an  obligation  is 
incurred  by  an  entity  such  as  a  club, 
those  of  its  members  who  sanctioned 
the  contract  are  liable  jointly;  but  in 
a  later  Ontario  case  (Pears  v.  Storm- 


ont (1911)  24  Ont.  L.  Rep.  508,  20  Ont. 
Week.  Rep.  23),  such  liability  deems  to 
have  been  considered  to  be  joint  and 
several. 

In  Richmond  v.  Judy  (1879)  6  Mo. 
App.  465,  the  court  stated  the  rule  as 
follows :  "Associations  and  clubs,  the 
objects  of  which  are  social  or  politi- 
cal, and  not  for  purposes  of  trade  or 
profit,  are  not  partnerships,  and  pe- 
cuniary liability  can  be  fastened  upon 
the  individual  members  of  such  asso- 
ciations only  by  reason  of  the  acts  of 
such  individuals  or  of  their  agents; 
and  the  agency  must  be  made  out, — 
none  is  implied  from  the  mere  fact  of 
association.'' 

And  in  Ehrmanntraut  v.  Robinson 
(Minn.)  supra,  it  was  said:  "Of 
course,  a  benevolent  or  social  club  or 
association  of  this  kind  is  not  a  part* 
nership,  in  any  proper  sense  of  that 
term.  The  members  are  liable,  if  li- 
able at  all,  for  the  acts  of  their  asso- 
ciates, on  ihe  ground  of  principal  and 
agent,  and  not  of  partnership.  Hence, 
it  is  undoubtedly  true  that  only  those 
members  who  authorized  or  subse- 
quently ratified  the  acts  of  these 
trustees  in  taking  this  lease  would  be 
bound  by  it" 

In  St.  Paul  TypothetfiB  v.  St  Paul 
Bookbinders  Union  (1905)  94  Minn. 
351,  102  N.  W.  725,  3  Ann.  Cas.  695, 
the  court,  in  discussing  the  liability  of 
a  trade  union  on  a  contract,  said: 
"Such  an  association  is  not  a  copart- 
nership, and  the  members  thereof  are 
liable,  if  at  all,  on  the  contracts  of  the 
association  on  the  law  of  principal  and 
agent" 

In  Reding  v.  Anderson  (1887)  72 
Iowa,  498,  34  N.  W.  300,  wherein  it  ap- 
peared that  an  unincorporated  associa- 
tion, a  post  of  the  G.  A.  R.,  had  leased 
a  hall,  the  court  said:  "The  person 
making  a  contract  in  the  name  of  sudh 
an  association  is  personally  bound 
thereby,  and  the  members  of  the  asso- 
ciation assenting  to  the  contract  are 
bound  in  the  same  way." 

In  Males  v.  Murray  (1902)  23  Ohio 
C.  C.  396,  in  considering  the  liability 
of  members  of  an  unincorporated 
church,  the  court  said:  "In  order  to 
hold  a  member  responsible  for  its 
debts,    it   must   be   shown   that   such 
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member  in  some  way  sanctioned  or  ac- 
quiesced in  their  creation/' 

In  Ash  v.  Guie  (1881)  97  Pa.  493, 
39  Am.  Rep.  818,  the  court  said: 
"Those  who  engaged  in  the  enterprise 
are  liable  for  the  debts  they  contract- 
ed, and  all  are  included  in  such  liabil- 
ity who  assented  to  the  understanding, 
or  subsequently  ratified  iV* 

In  Ray  v.  Powers  (1883)  134  Mass. 
22,  wherein  the  plaintiffs,  members  of 
a  voluntary  association,  sought  to  com- 
pel fellow  members  to  contribute  their 
proportionate  share  of  expenses  in- 
curred at  an  exhibition  given  by  the 
association,  the  court  said:  ''Mere 
membership  would  not  bind  anybody 
for  any  further  payment  than  the  ini- 
tiation fee  and  annual  assessment;  but 
such  members  as  participated  in  a  vote 
to  incur  further  expenses  for  an  ex- 
hibition with  premiums,  or  as  assented 
to  be  bound  by  such  vote,  would  be 
bound  thereby." 

As  a  reason  for  imposing  individual 
liability  on  certain  members  of  an  as- 
sociation it  has  been  pointed  out  that 
an  unincorporated  association  is  with- 
out legal  existence,  and  that  conse- 
quently its  obligations  must  be  placed 
on  those  of  its  members  who  are  the 
real  principals  in  the  transaction. 
Fredendall  v.  Taylor  (1870)  26  Wis. 
286. 

So,  in  Ferris  v.  Thaw  (1878)  5  Mo. 
App.  279,  s.  c.  on  appeal  (1880)  72 
Mo.  446,  the  court  said :  "Where  mem- 
bers of  a  voluntary  association  author- 
ize its  officers  to  engage  in  a  particu- 
lar transaction  in  the  name  of  the 
society,  as  they  do  not  bind  the  society 
as  a  body,  or  give  to  persons  interested 
a  tangible  third  party  against  whom 
they  can  proceed,  they  are  themselves 
the  only  persons  that  can  be  sued,  and 
are,  in  fact,  principals  in  the  transac- 
tion." 

And  in  Clark  v.  O'Rourke  (1896)  111 
Mich.  108,  66  Am.  St.  Rep.  389,  69  N. 
W.  147,  it  was  said:  "Those  of  the 
society  who  were  actually  instrumen- 
tal in  incurring  the  liabilities  for  it 
are  liable  as  either  principals,  or 
agents  having  no  legal  principal  be- 
hind them." 

An  extension  of  the  rule  is  seen  in 
Sizer  v.  Daniels  (1873)  66  Barb.  (N« 


Y.)  426,  wherein  the  court  remarked 
that  "there  are  cases,  doubtless,  in 
which  the  act  done  is  so  clearly  in 
furtherance  of  the  objects  for  which 
the  association  was  organized  that  all 
will  be  presumptively  bound  by  it 
When  such  is  not  the  case,  consent  or 
ratification  must  be  proved." 

This  doctrine  was  approved  in  Rich- 
mond V.  Judy  (1879)  6  Mo.  App.  465, 
wherein  it  was  said  that  "a  person,  by 
acting  on  a  provisional  committee,  may 
authorize  an  agent  to  contract  on  his 
credit,  if  it  appear  from  the  nature 
and  objects  of  the  organization  that  a 
certain  outlay  is  a  necessary  conse- 
quence." 

In  Nelson  Distilling  Co.  v.  Loe 
(1891)  47  Mo.  App.  31,  it  appeared 
that  the  plaintiff  company  had  sold 
and  delivered  goods,  for  which  they 
claimed  payment,  to  a  club  of  which 
the  defendants  had  been  members. 
The  by-laws  of  the  club,  signed  by  the 
defendants  as  members,  stated  that 
each  member  obligated  himself  to  pay 
all  such  proper  debts  of  the  associa- 
tion as  were  contracted  by  the  officers 
thereof.  It  was  held  that  by  reason 
of  this  provision  of  the  by-laws  the 
defendants  might  be  held  liable  to  the 
plaintiff  on  the  ground  that  th^  held 
themselves  out  as  partners. 

2.  Application  of  rule. 

In  Lewis  v.  Tilton  (1884)  64  Iowa, 
220,  52  Am.  Rep.  436,  19  N.  W.  911, 
a  lessor  brought  an  action  on  a  lease 
against  the  members  of  the  executive 
committee  of  a  club  which  had  oceo- 
pied  the  leased  premises.  The  lease 
was  signed  by  the  defendants  as  an 
"executive  committee.**  It  was  held 
that  the  defendants  were  individually 
liable  on  the  ground,  inter  alia,  that 
all  the  members  of  an  organization  are 
liable  when  they  have  engaged  in  the 
enterprise,  and  "have  assented  to  the 
undertaking,  or  have  subsequently 
ratified  it." 

In  ThompscHi  v.  Garrison  (1879)  22 
Kan.  765,  an  action  by  a  minister  to 
recover  from  the  defendants  money 
alleged  to  be  due  in  payment  of  his 
salary,  it  appeared  that  the  defend- 
ants, as  elders  of  an  unincorporated 
church,  had  issued  a  call  to  the  plain- 
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tiff  and  had  nnderlak^n  to  pay  his 
salary.  The  court  said  that  if  the  de* 
fendants  'Vere  members  of  a  voIuih 
tary  association  which  invited  plain-i 
tiff  to  perform  services  they  are 
responsible  as  members;  and  it  mat- 
ters not  that  they  were  a  committee  or 
elders.  Each  member  participating  in 
the  invitation  is  severally  bound.'' 

In  Newell  v.  Borden  (1879)  128 
Maas.  31,  an  action  to  recover  from 
the  defendants,  as  members  of  a  fire 
company,  an  amount  due  for  fitting  up 
their  house,  it  was  shown  that  the  de- 
fendants authorized  their  fellow  mem- 
ber Borden  to  act  in  respect  thereto. 
It  was  held  that  oral  testimony  of  the 
vote  authorizing  Borden's  acts  was 
''competent  to  show  that  the  other  de^ 
fendants  were  jointly  liable  with  him.'' 

In  Willcox  V.  Arnold  (1895)  162 
Mass.  677,  89  N.  E.  414,  an  action 
brought  on  a  contract  for  work  done 
and  material  furnished  for  a  college 
class  book,  it  appeared  that  all  of  the 
defendants  except  one  were  present  at 
a  class  meeting  and  voted  to  publish 
a  class  book,  electing  Arnold  business 
manager  of  the  publication.  At  a 
later  meeting  they  voted  to  help  make 
op  the  deficit  to  the  plaintiff.  It  was 
held  that  all  the  members  of  the  class 
who  voted  to  publish  the  class  book^ 
or  assented  to  the  vote,  were  properly 
held  liable  to  the  plaintiff.  The  oon«* 
tract  made  by  Arnold  was  within  the 
scope  of  his  emplojnoient. 

In  Clark  v.  O'Rourke  (1896)  111 
Mich.  108,  66  Am.  St.  Rep.  389,  69  N. 
W.  147,  it  appeared  that  the  defend- 
ants  were  members  of  the  building 
committee  of  an  unincorporated 
church,  and  that  the  plaintiffs  sought 
to  charge  them  for  building  material 
furnished  for  the  church.  It  was  held 
that  the  defendants  could  be  held  li- 
able as  members  of  an  association  who 
had  authorized  the  transaction  from 
which  the  debt  arose. 

In  Detroit  Light  Guard  Band  v. 
First  Michigan  Independent  Infantry 
(1903)  184  Mich.  598,  96  N.  W.  934, 
it  appeared  that  a  band  had  been  en- 
gaged by  the  commanding  ofilcer  of 
the  Independent  Infantry  to  attend  the 
encampment  of  the  latter.  The  band 
sought  to  hold  ttie  commanding  officer 
7  A.L.R.— 15. 


liable  for  the  fee  stipulated  in  the  con- 
tract which  was  signed  by  him  for  the 
Infantry  Oompany.  It  was  held  that 
the  commanding  ofilcer  was  bound  as 
a  member  of  the  association.  He  was 
a  co-contractor  and  a  copromisor,  and 
was  'liable  on  the  promise  made  by 
himself,  for  himself  and  others." 

In  Ehrmanntraut  v.  Robinson  (1898) 
62  Minn.  333,  54  N.  W.  188,  the  action 
was  on  a  lease  to  recover  eight  months' 
rent.  Two  of  the  defendants  had 
signed  the  lease  as  trustees  of  an  un- 
incorporated social  and  benevolent  so- 
ciety, the  other  defendants  being 
members  thereof.  The  lease  was  ap- 
parently made  without  authority,  but 
the  nonsigning  defendants  knew  of 
the  lease  and  the  society  occupied  the 
premises.  It  was  held  that  to  hold  the 
members  of  such  an  association  it 
must  be  shown  that,  as  principals,  they 
authorized  or  subsequently  ratified  the 
acts  of  their  agents.  The  court  con- 
sidered that  the  acts  of  the  nonsigning 
members  amounted  to  a  ratification  of 
the  acts  of  the  trustees,  with  the  re- 
sult that  they  were  held  liable  there- 
for. 

In  Evans  v.  M.  C.  Lilly  &  Co.  (1909) 
95  Miss.  58,  48  So.  612,  21  Ann.  Cas. 
1087,  it  was  sought  to  hold  the  de- 
fendants liable  on  a  promissory  note 
which  they  had  signed  as  officers  of  aii 
unincorporated  assocfiation.  4t  was 
held  that  the  members  signing  the 
note  were  individually  liable,  and  that 
their  liability  was  not  affected  by  the 
fact  that  they  signed  the  note  in  an 
ofiicial  capacity. 

In  Ferris  v.  Thaw  (1878)  5  Mo.  App. 
279,  an  action  to  recover  on  a  promis- 
sory note,  it  appeared  that  such  note 
was  a  renewal  of  a  note  indorsed  by 
all  but  one  of  the  defendants,  who 
were  members  of  an  unincorporated 
lodge.  The  defendants  were  present 
at  the  meeting  which  authorised  and 
ratified  the  making  of  the  note,  and  at 
the  later  meeting  when  tiie  renewal  of 
the  note  was  ratified.  The  proceeds 
of  the  note  were  used  for  a  legitimate 
purpose  of  the  lodge.  It  was  held  that 
where  raonbers  of  a  voluntary  asso- 
ciation expressly  sanction  and  ratify 
the  act  of  one  of  their  officers  in  exe- 
cuting a  note  in  the  name  of  the  as- 


226 


AMERICAN  LAW  RBPOSTS.  ANMOTAT£D. 


[7  A.L.R. 


soeiation,  th^y  will  be  liabU  on  the 
note.  The  court  said:  "The  act  of  a 
secretary  of  a  voluntary  association 
will  not  bind  the  boardi  if  not  author- 
izsed;  but  it  will  bind  any  members 
who  were  present  at  a  meeting,  and 
concurred  in  giving  authority  to  the 
secretary." 

In  Richmond  v.  Judy  (1879)  6  Mo. 
App.  465^  it  appeared  that  the  plaintiff 
had  been  ordered  to  paint  and  post 
political  bills  and  notices  by  one  of 
the  defendants,  all  of  whom  were 
members  of  a  campaign  committee. 
The  plaintiff  sought  to  recover  for  his 
work  and  material,  the  bills  for  which 
had  been  approved  by  some  of  the  de- 
fendants. It  was  held  that  since  there 
was  evidence  tending  to  show  that  the 
orders  were  given  with  the  sanction 
of  the  committee,  all  the  members 
thereof  might  be  held  liable  for  the 
goods  and. services.  The  court  said; 
"Persons  who  organize  as  a  campaign 
committee  on  the  eve  of  an  election 
may  perhaps  be  supposed  to  know  that 
their  associates^  in  tiie  name  of  the 
committee,  will  incur  certain  obvious 
expenses  in  giving  public  notice  of 
political  meetings,  and  to  sanction 
such  outlay  by  the  very  fact  of  their 
organization/' 

In  Heath  v.  Geslin  (188t)  80  Me. 
810,  60  Am.  Rep.  505,  it  seemed  that 
a  normal  school  was  organiaed,  but  not 
incorporated,  and  put  in  charge  of  the 
defendants,  a  board  of  regents^  The 
plaintiff  was  engaged  as  a  teacher  m 
the  school,  and  sought  to  recover  the 
portion  of  her  salary  which  remained 
unpaid*  It  was  held  that,  inasmuch 
as  the  plaintiff,  with  the  knowledge  of 
the  defendants,  looked  to  them  for  her 
salary,  and  since  they  had  accepted 
and  retained  their  office,  the  liability 
for  the  unpaid  portion  of  the  plain- 
tiff's salary  must  be  placed  on  them. 

In  Downing  v.  Mann  (1854)  9  How. 
Pr-  (N.  Y.)  264,  8  E.  D.  Smith,  36,  it 
appeared  that  the  plaintiff,  at  the  re* 
quest  of  an  agent  of  the  defendant 
association^  had  furnished  a  sapper  at 
a  ball  conducted  by  the  association. 
The  names  of  all  but  one  of  the  de* 
fendants  was,  with  their  consent,  on 
a  circular  shown  to  the  plaintiff  at  the 
time  the  contract  was  made,  and  the 


remaining  delendant  later  ratified  l^e 
act  of  the  agent  in  of  d^ing  the  sup- 
per. It  was  held  that  since  the 
defendants  had  by  word  and  deed 
sanctioned  the  act  of  their  agent  in 
procuring  a  supiMSr  in  the  name  of  the 
associati«n,  .they  were  liable  therefor* 

In  Sizer  v.  Daniels  (1878)  66  Barb* 
(N.  Y.)  426,  it  appeared  that  the  plain- 
tiff had  been  engaged  by  a  "county 
committee''  te  advance  Uie  interests  of 
a  politi^l  party,  and  that  they  had 
contracted  te  pay  a  certain  sum  for 
expenses  incurred  therein.  It  was 
held  that  liabilitgr  to  the  plaintiff  was 
incurred  only  by  those  members  who 
had  voted  for  the  resolutiooa  employ^ 
ing  the  plaintiff,  unless  those  not  vot- 
ing had  authorized  the  others  to  take 
sueh  action.  The  cmunittee  were  not 
relieved  of  liability  by ^  the  expiration 
of  their  term  of  office.  A  committee 
sttcceeding  the  d/efeindants  were  not 
bound  by  the  Obligations  incurred  by 
their  predecesaora. 

In  Park  v.  Spaulding  (1877)  10  Hun 
(N.  YO  128,  H  appeared  that  the  de- 
fendants were  menbers  ef  a  voluntary 
associatiodi  known  as  the  Worth  Club, 
and  that  the  steward  ^  the  club  had 
made  purohaaea  of  supplies  for  the 
club  from  the  plaiBtiff,  although  by 
arrangement  the  stsward  had  acrreed 
to  make  such  purehasies  on  his  own 
credit.  One  o£  the  defendants*  wh<Nn 
the  plaintiff  knew  to  be  a  m^nber  of 
the  club,  had  withdrawn  therefrom, 
but  had  not  notified  the  plaintiff  of  his 
withdrawal.  It  was  held  that  mem^ 
bars  of  the  associatUNa  were,  jointly 
liable  for  any  indebtedness  ineurred 
by  the  association,  and  that  withdrawal 
ttWBL  the  organization  would  not  re- 
lease a  member  from  liability  unless 
the  creditors  were  notified  thereof. 

In  Ridgely  v.  Dobaon  (1842)  3  Watts 
&  S.  (Pa.)  118,  it  S4)peared  that  the 
plaintiff  had  sold  books  and'  period- 
icals to  a  voluntary  association  of 
which  the  defendants  were  members. 
The  defendants  were  held  to  be  liable 
on  the  ground  that  members  ef  an  un- 
incorporated society  are  bound  by  any 
obligations  ineurred  by  the  society  in 
which  they  have  eeneuvred* 

la  Ash  V.  Guie  (ISai)  97  Pa.  493, 
89  Am.  Bep*  818,  it  appeared  that  a 
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lodffe  had  dreettd  a  tMiflfling  and  had 
obtMned  the  fondd  thtrefor  hy  the 
issue  of  certificates,  on  one  of  whioh 
the  plaintiff  brought  suit^against  the 
defendavts,  a  number  of  the  members 
of  the  lodge.  It  was  held  that  the 
members  of  a  voluntary  association  not 
engaged  in  trade  were  not  to  be  con- 
sidered as  partners,  but  that  their  lia- 
bility depended  on  their  authorization 
of  the  obligation  on  which  it  was 
sought  to  hold  them;  only  those  meoH 
bers  being  bound  who  sanctioned  the 
creation  of  the  building  or  the  borrow^ 
ing  of  the  money. 

In  Lynn  v.  Commercial  Club  (1918) 
31  &  IX  401, 141  N.  W.  471,  it  appeared 
that  the  plaintiff,  at  the  request  of 
some  of  the  members  of  the  defendant 
association,  performed  services,  etc.^ 
in  the  removal  ol  certain  buildings, 
for  which  serrlceis  he  sought  to  re- 
cover. It  was  held  that  although  the 
transaction  in  question  might  have 
been  beyond  the  scope  of  the  associa- 
tion, nevertheless  the  defendants  could 
be  held  liable,  since  it  appeared  that 
they  had  approved  thereof. 

In  Burton  v.  Grand  Rapids  School 
Furniture  Co.  (1896)  10  Tex.  Civ. 
App.  270,  SI  S.  W.  91,  it  appeared  that 
the  plaintiff  sought  to  recover  from 
the  deacons  and  trustees  of  an  unin- 
e<»rporated  church.  Two  of  the  de- 
fendants had  executed  a  noie,  as 
deacons,  in  payment  of  furniture  de- 
livered to  the  church  by  the  plaintiff. 
It  was  held  that  while  members  of  a 
trading  association  might  be  held  lia- 
ble as  partners,  the  members  of  an 
unincorporated  society  not  organized 
for  profit  were  bound  on  the  society's 
obligations  only  when  sanctioned  by 
them,  and  the  defendants  who  signed 
the  note  were  the  only  meinbers  shown 
to  be  liable. 

In  Hardy  v.  Garter  (1914)  —  Tex. 
Civ.  App.  —,  1«3  S.  W.  1003,  it  ap. 
peared  that  the  defendants  were  mem< 
bers  of  a  '^railroad  guaranty  commit- 
tee/' which  had  undertaken  to  raise 
money  for  the  building  of  a  railroad ; 
the  constitution  of  tile  committee  spee>* 
ifying  that  the  direetdars  should  nake 
loans  bindiiKg  en  the  comaaittee  only 
on  order  thereof,  etc.  Prior  to  tina 
adoption  of  the  constitution,  however, 


a  liumher  of  the  conmiittee,  including 
seme  ef  the  defendants,  eaecuted  sev- 
eml  notes  ef  which  the  one  on  which 
sait  was  brought  was  a  renewal  nuide 
by  the  dii:ectors  some  time  aftes*  the 
adoption  of  the  xsonstitution.  It  was 
held  that  since  the  loan  had  been  au^ 
thorized  at  a  mass  meeting,  and  since 
the  defendants  knew  that  their  con- 
tract with  the  promoter,  callii^r  for 
a  loan,  must  be  fulfilled,  they  were 
bound  by  the  obligation  incurred  by 
some  of  the  committee  on  the  original 
note,  and  th^  were  not  exonerated 
therefrom  by  the  later  acts  of  the  di- 
rectors in  borrowing  to  i^new  the  first 
obligation;  sach  acts  were  justified  as 
coming  within  the  secpe  of  the  asso- 
ciation's business. 

In  Fredendall  v.  Taylor  (1870)  2^ 
Wi&  2M,  it  appeared  that  the  plain- 
tiff performed  s«vices  at  the  request 
of  the  defendants,  oiBcers  and  man- 
bers  of  a  voluntary  association,  and 
sought  to  recover  from  them  therefor. 
It  was  held  that  the  Hability  of  the 
defendants  was  gsvemed  by  the  prin- 
ciples of  mgeckCi^y  and  that  Binee  th^ 
had  ratified  the  acts  of  ^eir  conmiit- 
tee, incurring  the  obligation,  their  lia- 
bility was  established;  for  aithoogh 
the  transactions  took  place  ia  the 
name  of  the  association,  the  defend- 
ants wave  in  law  the  real  principal, 
there  being  no  legal  associatimi  which 
they  eottld  bind. 

In  Sheehy  v.  Blake  (1888)  92  Wis. 
411,  89  N.  W.  479,  it  appeared  that  a 
parish  priest,  as  agent  for  an  unin- 
corporated religious  society,  inearred 
numerous  obligations,  and  that,  on 
severing  his  connections  with  the 
church,  the  taruetees  and  other  duly 
empowered  agents  thereof  stated  an 
account  with  him  which  they  under- 
took that  the  church  should  pay.  It 
was  held  that  the  priest,  in  incurring 
she  indebtedness,  had  acted  within  the 
scope  of  his  .agency,  ajiil  that  the  trus- 
tees, in  undestaking  to  settle  the.ac^ 
count  with  him,  had  done  so  with  the 
assent  of  the  members  of  the  associa- 
tion, with  the  result  that  the  members 
were  personally  liable  therefor. 

In  VAUBt  V.  Ballou  (reported  here- 
with) ante,  216,  the  plaintiff  sought 
to  recover  from  the  defendant,  as  a 
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member  of  a  political  committaa,  for 
printing  done  for  the  committee  at  the 
order  of  its  agent.  It  waa  held  that 
since  the  members  of  the  committee 
were  aware  of  the  work  that  was  be- 
ing done,  they  were  all  liable  to  the 
plaintiff;  and  since  the  liability  was 
joint  and  several,  the  defendant  was 
l>ound  on  the  obligation  incurred  in 
this  case. 

In  Crawley  v.  American  Soc.  (1913) 
153  Wis.  13,  139  N,  W.  734,  wherein 
the  plaintiff,  an  organizer  of  societies, 
endeavored  to  recover  from  the  direct- 
ors of  a  voluntary  association  for 
services  rendered,  it  was  held  that 
since  the  directors  had  voluntarily  ap- 
peared, and  since  the  liability  of  the 
members  of  such  an  unincorporated 
society  was  joint  and  several,  the  de- 
fendants could  not  complain  that  oth« 
er  members  of  the  association  had  not 
been  joined  as  parties  defendant. 

In  Delauney  v.  Strickland  (1818) 
2  Starkie  (Eng.)  416,  20  Revised  Rep. 
706,  it  appeared  that  the  defendant 
was  a  member  of  a  club  to  which  the 
plaintiff  had  sold  and  delivered  plate, 
the  bill  having  been  made  out  in  the 
name  of  one  of  the  managers  of  the 
club  who  was  known  to  the  plaintiff. 
The  court  directed  that  if  the  jury 
found  that  the.  defendant  had  sanc- 
tioned the  order  for  the  goods,  he 
would  be  Kable  to  pay  for  them. 

In  Lee  v.  Bissett  (1856)  4  Week. 
Rep.  (Bng.)  233,  wherein  it  appeared 
that  members  of  a  club  had  paid  jB60 
down  on  an  annual  subscription  of 
£10,  an  indemnity  having  been  agreed 
to  be  paid  to  such  members  wishing 
to  resign,  it  was  held  that  they  were 
nevertheless  liable  to  a  member  of  the 
club  whom  the  club  had  employed,  the 
members  having  been  parties  to  the 
resolution. 

In  Cullen  v.  Nickerson  (1860)  10 
U.  C.  C.  P.  549,  wherein  it  appeared 
that  the  defendants,  as  trustees  for  a 
church  parsonage,  had  contracted  with 
the  plaintiff  under  seal  for  the  erec- 
tion of  a  building,  it  was  held  that 
where  individuals,  members  of  an  un- 
incorporated body,  sign  a  deed  as 
such  collective  body,  they  are  liable 
individually  thereon. 

In  Aikins  v.  Dominion  Live  Stock 


Asso.  (1896)  17  Ont  Pr.  808,  the  plain- 
tiff sought  to  recover  from  the  execu- 
tive committee  of  a  voluntary  asso- 
ciation for  services  rendered  at  their 
request.  It  was  held  that  where  one 
gives  credit  to  an  abstract  entity,  an 
unincorporated  society,  he  may  hold 
those  jointly  liable  who  incur  or  sanc- 
tion the  obligation. 

In  Pears  v.  Stormont  (1911)  24  Qnt. 
L.  Rep.  508,  20  Ont.  Week.  Rep.  23,  it 
appeared  that  the  plaintiff  sought  to 
recover  rent  under  a  lease  signed  by 
an  agent  of  the  defendants,  the  execu- 
tive committee  of  a  voluntary  asso- 
ciation. It  was  held  that  since  the 
Athletic  Association,  an  unincorpo- 
rated body,  was  not  competent  to  con- 
tract, they  must  be  held  liable  who 
obtained  the  lease  and  enjoyed  its 
benefits;  and  so  the  defendants,  the 
executive  committee,  were  bound  in 
this  case,  although  it  was  declared  by 
the  court  that  all  the  members  of  the 
club  who  approved  the  lease  miifht 
have  been  held  liable. 

In  Rohl  V.  Pfaffenroth  (1915)  31 
West.  L.  Rep.  (Can.)  197,  it  appeared 
that  the  plaintiff  had  built  a  church 
for  an  unincorporated  religious  so- 
ciety and  sought  to  recover  therefor 
from  the  members  of  the  congregation. 
It  was  also  shown  that  not  all  of  the 
members  voted  for  the  erection  of  the 
building,  but  that  some  of  them  ex- 
pressed their  dissent,  of  which  the 
plaintiff  had  knowledge.  It  was  held 
that  those  m^nbers  were  liable  who 
had  voted  for  the  new  building,  but 
that  those  defendants  who  had  ex- 
pressed a  contrary  opinion  were  not 
bound.  And  the  liability  of  those  who 
had  assented  to  the  contract  was  not 
affected  by  the  expectation  that  a 
large  sum  would  be  raised  by  a  mort- 
gage, nor  by  the  fact  that  it  was  in- 
tended that  their  individual  liability 
should  be  decreased  by  such  amounts 
as  they  had  already  contributed. 

In  Austin  v.  Hober  (1917)  3  West. 
Week.  Rep.  (Saak.)  994,  it  appeared 
that  the  plaintiff  had  advanced  money 
to  a  lodge,  a  voluntary  association, 
at  the  request  of  the  defendants,  mem- 
bers thereof,  one  of  whom  signed  a 
promissory  note  therefor,  the  other 
having  been  present  when  the  money 
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was  advaBced  and  the  note  given. 
Both  of  these  defendants  were  held 
liable,  the  one  as  maker  of  the  note, 
and  the  other  ae  a  party  to  the  whole 
traneaetion. 

b.  O/  member  not  9ancHonin4f  contract, 

1.  0en9rai  rule. 

A  member  of  a  voluntary  associa- 
tion, not  organized  for  profit^  is  not 
bound  by  any  obligation  incurred  by 
or  on  behalf  of  the  association  without 
his  assent  or  subsequent  ratification. 

Aiicansas. — Little  Rock  Furniture 
Mfg.  Co..  V.  Kavanaugh  (1914)  111 
Ark.  581,  51  L.R.A.(N.S.)  406,  164  S. 
W.  289,  Ann.  Cas.  1916A,  848. 

Massachnsetts.  —  Volger  v.  Kay 
(1881)  181  Mass.  439. 

Michigan.— Burt  v.  Lathrop  (1883) 
52  Mich.  106,  17  N.  W.  716. 

Missouri.— Riffe  v.  Proctor  (1903) 
99  Mo.  App.  601,  74  S.  W.  409;  Merl- 
wether  v.  Atkin  (1909)  137  Mo.  App. 
32,  119  S.  W.  36. 

Nebraska. — Hornberger  v.  Orchard 
(1894)  39  Neb.  639,  58  N.  W.  425; 
f^irst  Nat  Bank  v.  Rector  (1899)  59 
Neb.  77,  80  N.  W.  269. 

New  York. — McCabe  v.  Groodfellow 
( 1892)  133  N.  Y.  89,  17  L.R. A.  204,  30 
N.  E.  728,  reversing  (1891)  61  Hun, 
619,  21  N.  Y.  Civ;  Proc.  Rep.  65,  15  N. 
Y.  Supp.  377;  Hosman  v.  Kinneally 
(1904)  43  Misc.  76,  86  N.  Y.  Supp. 
263;  Lightboum  v.  Walsh  (1904)  97 
App.  Div.  187,  89  N.  Y.  Supp.  856. 

CHuo..— Devoss  v.  Gray  (1871)  22 
Ohio  St.  159. 

Bnirland.  —  Flemyng  ▼.  Hector 
(1886)  2  Mees.  &  W.  172,  150  Eng.  Re- 
print, 716,  2  Gale,  180,  %  L.  J.  Exch. 
N.  S.  48;  Re  St.  James  Cinb  (1852)  2 
De  G.  M.  &  6. 883, 42  Eng.  Reprint,  920, 
16  Jur.  1075;  Todd  v.  Emly  (1841)  7 
Meae.  &  W.  427,  151  Eng.  Reprint, 
832*  10  L.  J.  Exeh.  N.  S.  161,  subse- 
quent appeal  in  (1841)  8  Mees.  &  W. 
505,  151  Eng.  Reprint,  1138,  10  L.  J. 
Ezch.  N.  S.  262. 

Canad&r— Rohl  v.  Pfaifenroth  (1915) 
31  West  L.  Rep.  197 ;  Austin  v.  Hober 
(1917)  —  Sask.  — ,  3  West.  Week.  Rep. 
994. 

In  Re  St  James  Club  (1B52)  2  De 
6.  M.  *  G.  888,  42  Eng.  Reprint,  920, 
16  Jur.  1075,  it  was  stated  tfast  "the 


law,  whieh  was  at  eoe  time  uncertain, 
is  now  settled,  that  no  member  of  a 
club  is  liable  to  a  creditor,  except  so 
far  as  he  has  assented  to  the  contract 
in  respect  of  which  such  liability  has 
arigen." 

And  in  Devoss  v.  Gray  (Ohio)  su- 
pra, the  court  said :  "A  member  of  an 
unincorporated  religious  society  can- 
not be  held  personally  responsible  for 
the  debts  of  the  society,  unless  it  be 
shown  that  he  in  some  way  sanctioned 
or  acquiesced  in  their  creation.'' 

The  members  of  an  unincorporated 
society  will  not  be  held  liable  on  ob- 
ligations of  the  society  which  were  in- 
curred without  the  authority  of  the 
members.  Volger  v.  Ray  (Mass.)  su- 
pra. 

Nor  will  the  authorization  to  pledge 
the  credit  of  the  members  be  presumed 
except  where  the  obligation  is  under- 
taken for  the  preservation  of  the 
association.  Hosman  v.  Kinneally 
(1904)  43  Misc.  76,  86  N.  Y.  Supp. 
263. 

It  may  be  shown  in  numerous  ways 
that  the  members  of  an  association  did 
not  intend  that  their  personal  credit 
should  be  extended  to  the  contracts 
made  for  the  association. 

In  some  cases  the  existence  of  a 
fund  created  in  various  ways  has  been 
held  sufficient  to  show  that  the  mem- 
bers of  an  unincorporated  society  did 
not  auttiorize  any  obligation  to  be  in- 
curred upon  their  credit.  McCabe  v. 
Groodfellow  (N.  Y.),  Riffe  v.  Proctor 
(MOb) ,  and  Flemyng  v.  Hector  (Eng.) 
supra. 

Members  of  a  political  party  eannot 
be  considered  to  have  pledged  their 
personal  credit  for  the  obligations  of 
the  party  paper<  Lightboum  v.  Walsh 
(N.  Y.)  supra;  Hosman  v.  Kinneally 
(1904)  48  Misc.  76,  86  N.  Y.  Supp.  263. 

The  approval  by  a  member  of  a  so- 
ciety, of  the  minutes  of  a  meeting 
thereof,  at  which  the  authorisation  of 
a  contract  was  given,  does  not  give 
that  member's  assent  to  the  contract; 
it  merely  approves  the  minutes  as  cor- 
rect. Meriwether  v.  Atkin  (Mo.)  su- 
pra. 

.  Nor  will  a  member  be  iMMind  on  an 
obligatieA  which  has  been  incurred  in 
excess  of  the  aothority  granted  by 
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him.    Re  St.  Jaiii«&  Club  (Ens*)  au- 

2,  Application  of  mie. 

In  Little  Rock  Furniture  Mfg.  Co.  v. 
Kavanaugh  (1914)  111  Ark,  575,  51 
L.R.A.(N.S.)  406,  164  S.  W.  289,  Ann. 
Cas.  1916A,  848,  it  appeared  that  the 
plaintiff  furnished  supplies  at  the  re- 
quest of  the  defendants,  members  of 
a  committee  selected  at  a  mass  meet- 
ing to  provide  for  a  soldiers'  reunion, 
and  sought  to  recover  a  balance  due 
and  unpaid  on  these  supplies.  It  was 
held  that  the  defendants  were  acting 
in  a  capacity  which  was  well  known 
to  the  plaintiff,  and  that  credit  was 
not  extended  to  them. 

In  Yolger  v.  Ray  (1881)  181  Mass. 
439,  the  action  was  to  recover  pre- 
miums awarded  to  the  plaintiff's  birds 
at  an  exhibition  held  by  an  associa- 
tion of  which  the  defendant  was  a 
member.  It  appeared  that  the  exhibi- 
tion had  been  held  under  the  control 
of  the  executive  committee  appointed 
by  the  association,  of  which  commit- 
tee the  defendant  was  not  a  member. 
It  was  held  that  since  it  was  not 
shown  that  the  committee  had  author- 
ity to  offer  premiums,  the  .court  could 
not  say  as  matter  of  law  that  it  had 
such  authority;  nor  were  the  obliga- 
tions and  duties  of  members  made 
clear.  The  defendant  was  held  not  to 
be  liable. 

rn  Bart  ▼.  Lathrop  (1888)  52  Mich. 
106,  17  N.  W.  716,  it  was  sought  to 
hold  the  defendants  liable  as  noBembers 
of  a  vohmtary  association.  The  plain- 
tiff had  given  his  professional  serv- 
ices as  an  attorney  in  the  interests 
of  liie  defendants.  It  was  shown  thst 
the  defendants  were  members  of  an 
association  which  bound  them  to  pay 
a  fee  and  assessmeniB  or  lose  the  bene- 
fits thereof^  the  officers  were  to  em- 
ploy counseL  It  was  held  that  no  au- 
thority had  been  given  to  anyone  to 
make  contracts  which  would  be  bind- 
ing on  the  asiembers  personally,  who 
were  ItaMe  only  f^>r  the  assessments 
of  the  combiaation. 

In  Afffe  y.  Procter  (1908)  99  Mo. 
App.  601,  74  S.  W.  409,  it  appeared 
ihai  the  piaialiff^  a  Baptist  minister, 
had  been  eiqmred  as  paster  of  the 
church  o:l  whieh  the  delendntits  were 


members,  and  that  his  salary  had  been 
unpaid  £er  six  montte,  which  arrears 
he  sought  to.  collect  from  liie  defend- 
ants. It  was  held  that  while  it  was 
true  that  assenting  members  of  a 
voluntary  association  are  bound  by 
the  autherized  acts  of  their  officers, 
this  principle  was  not  applicable  to  the 
facts  of  this  case.  It  was  insisted  by 
the  defendants  and  accepted  by  the 
court  that  the  defendants  had  never 
considered  themselves  jointly  or  sev- 
erally bound  for  the  plaintiff's  sal- 
ary, which  was  to  be  raised  by  volun- 
tary contributions  of  the  members; 
of  this  the  plaintiff  had  knowledge. 

In  Meriwether  v.  Atkin  (1909)  137 
Mo.  App.  32,  119  S.  W.  36,  the  action 
was  for  the  violation  of  a  contract. 
The  plaintiff  planned  to  erect  a  build- 
ing and  sought  to  have  a  lodge,  of 
which  the  defendant  was  a  member  and 
presiding  officer,  occupy  'the  third 
floor.  The  defendant  agreed  to  place 
the  proposal  before  the  lodge,  which, 
by  its  committee  and  trustees,  accept- 
ed in  writing  the  plaintiff's  offer.  The 
defendant  was  not  present  at  the  meet- 
ing of  the  lodge  when  this  accept- 
ance was  authorized,  but  was  present 
when  the  minutes  of  a  meeting  were 
read  and  approved.  It  was  held  that 
while  members  of  an  association  may 
be  liable  on  the  contracts  th^eof, 
when  made  with  their  concurrence  or 
subsequent  ratification,  the  defendant 
in  this  instance  was  not  liable,  since 
he  had  in  no  manner  authorized  the 
action  of  the  committee  in  making  the 
contract  in  question.  His  presence 
at  the  meeting  when  the  minutes  au- 
thorizing the  contract  were  approved 
did  not  constitute  such  authority. 

In  Homberger  v.  Orchard  (18M) 
89  Neb.  689,  S8  N.  W.  425,  the  plain- 
tiff sought  to  charge  the  defendant, 
as  a  member  of  an  uninco^rpo rated  as- 
sociation, for  goods  furnished  to  the 
association.  The  defendant  requested 
that  the  court  charge  that  members 
joining  the  association  after  the  ob- 
ligations had  been  incurred  were  not 
liable  therefor.  It  was  held  that  this 
request  was  improperly  refused.  The 
court  •said:  ''No  member  of  a  veiun- 
.tary  miineorporaied  association  ib  lia- 
ble for  any  debts  contracted  by  Bueh 
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society^  unless  at  ttie  tiin^  tk«  debt 
was  incunred  he  was  a  menlMr  there* 
of,  except  hy  an  express  cotflract, 
based  on  a  goed  cottsideiratfon,  all 
which  must  be  alleged  and  proved/' 

In  First  Nat.  Bank  v.  Rector  (1899) 
59  Neb.  77,  80  N.  W.  269,  it  appeared 
that  an  vmnootporated  religious  so- 
ciety purchased  a  tract  of  land  from 
the  plaintiff  for  which  payment  was 
never  fully  made.  After  foreclosure 
proceedings  the  plaintiff  sought  to 
subject  the  property  of  the  individual 
members  of  the  society  "to  the  pay- 
ment of  the  deficiency  judgm^it.*'  It 
was  held  that  the  members  of  a  volun- 
tary association  are  not  liable  for  its 
debts  unless  they  have  authorised  or 
ratified  the  obligation,  and  that  the 
defendants  in  this  case  were  not  lia- 
ble since  there  was  no  averment  or 
proof  of  any  such  authorization  or 
ratification. 

In  McCabe  v.  Goodfeltow  fl892)  138 
N.  Y.  89,  17  L.RJV.  204,  30  N.  S.  728, 
reversing  (1891)  61  Hun,  619,  21  N. 
Y.  Civ.  Proc.  Rep.  65,  15  N.  Y.  Supp. 
377,  it  appeared  that  the  plaintiff  was 
engaged  as  counsel  by  a  volvntary  as- 
sociation, a  Law  and  Order  League,  to 
assist  in  the  enforcement  of  the  liquor 
laws,  and  tiiat  he  sought  te  recover 
for  his  services  from  the  defendant, 
the  treasurer  of  the  league.  It  was 
held  that  since  the  funds  of  the  league 
were  to  be  raised  by  collections  and 
snbscriptionB,  no  authority  was  ever 
given  to  any  agent  of  the  league  to 
bind  the~  personal  credit  of  the  mem- 
bers, who  were  entitled  te  presume 
that  all  expenses  would  be  paid  from 
the  funds  so  obtained. 

In  Hosman  v.  Kinneally  (1904)  4» 
Misc.  76,  S6  N.  Y.  Supp.  263,  the  plain- 
tiff sought  to  recover  for  services  pei^- 
formed  on  a  newspaper,  frem  the 
treasurer  of  a  political  party  which 
conducted  the  paper.  By  statutory 
provision  the  plaintiff  had  no  right  of 
action  against  an  unincorporated  as- 
sociation unlees  he  might  have  pro- 
ceeded against  all  the  members  of  the 
association.  It  was  held,  that  the 
members  of  the  party  had  never  con- 
templated or  authorised  the  transac- 
tion of  business  on  their  credit,  neii 
would  sueh  authorisation  }6fe  presumed 


en  1^  part  of  the  members  of  an  as- 
sociation except  where  the  husinesb 
transacted  was  necessary  for  the  pres- 
ervation of  the  association. 

In  Lightboum  v.  Walsh  (1904)  97 
App.  Div.  187,  89  N.  Y.  Supp.  856, 
wherein  the  plaintiff,  an  employee  on 
a  paper  published  by  the  political  par- 
ty of  which  t^e  defendant  was  treas- 
urer, sought  to  recover  for  his  serv- 
ices, it  was  held  that  he  could  not 
recover,  since  it  did  ncfl  appear  that 
authority  had  ever  been  given  to  the 
defendant  to  contract  any  debts  in  ex- 
cess of  the  funds  established  by  the 
payment  of  membership  dues.  No  as- 
sumption could  be  made  that  the  mem- 
bers of  a  political  party  pledged  their 
personal  credit  for  the  business  of 
t^e  paper. 

In  Devoss  v.  Gray  (1871)  22  Ohio 
St.  159,  it  appeared  that  the  plaintiffs 
had  erected  a  building  for  an  unincor- 
porated religious  society,  and  it  was 
sought  to  hold  the  deacons  and  trus- 
tees thereof  liable  for  an  unpaid  bal*- 
ance  due  on  the  work.  It  was  decided 
that  to  hold  the  deacons  liable  as  prin- 
cipals, it  would  be  necessary  to  show 
that,  as  members  of  the  church,  they 
had  sanctioned  or  ratified  the  busi- 
ness transactions  of  the  buiUKng  com- 
mittee which'  had  ordered  the  work 
done.  Since  there  was  no  averment  or 
proof  going  to  show  such  authoriza- 
tion on  the  part  of  the  defendants, 
they  could  not  be  held  liable. 

In  Flemyng  v.  Hector  (18B6)  2 
Mees.  ^  W.  172, 150  Bng.  Reprint,  716, 
2  Gale,  180,  6  L.  J.  Bxch.  N.  S.  43,  it 
appeared  that  the  defendant  was  a< 
member  of  a  club  to  which  the  plain- 
tiff had  sold  a  quantity  of  wine.  The 
rules  of  the  club  provided  that  the 
members  should  pay  cash  for  all  serv- 
ices, and  provided  for  a  committee  to 
manage  the  affairs  of  the  club.  It 
was  sought  to  hold  the  defendant  lia- 
ble for  the  purchase  of  wine  by  the 
club.  The  court  held  that  since  the 
club  had  prorided  to  finance  its  af- 
fairs a  fiind  composed  of  the  en- 
trance and  annual  fees  of  the  mem- 
bers, paid  in  ready  money,  for  all 
services,  there  was  no  ground  for  tak- 
ing the  position  that  the  members  had 
authorked  the   committee '  to  pledge 
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their  credit  when  noaking  purchaser 
for  the  clulx 

In  Re  St  James  Club  (1852)  2  De 
G.  M.  &  G.  383,  42  Eng.  Reprint,  920, 
wherein  it  was  sought  to  wind  up  the 
affairs  of  an  insolvent  club,  the  ques- 
tion arose  as  to  the  liability  of  the 
members  thereof  for  the  obligations 
incurred.  The  court  said:  'The  law 
...  is  now  settled  that  no  member 
of  a  club  is  liable  to  a  creditor  except 
so  far  as  he  has  assented  to  the  con- 
tract in  respect  of  which  such  liability 
has  arisen*''  It  was  pointed  out  that 
those  who  concur  in  an  expenditure 
become  bound  thereby,  but  that  in  this 
case  the  committee  had  exceeded  the 
power  given  them  when  they  under- 
took to  issue  debentures. 

In  Todd  V.  Emly  (1841)  7  Mees.  & 
W.  427,  151  Eng.  Reprint,  832, 10  L.  J. 
Exch.  N.  S.  161,  subsequent  appeal  in 
(1841)  8  Mees.  &  W.  505,  151  Eng. 
Reprint,  1138, 10  L.  J.  Exch.  N.  S.  262, 
wherein  the  plaintiff  sought  to  hold 
the  defendants  liable  for  wine  pur- 
chased for  a  club  by  the  steward,  it 
appeared  that  the  defendants  were 
members  of  the  committee  for  the 
management  of  the  club,  the  members 
of  which  paid  into  a  fund  entrance 
fees  and  annual  dues,  all  refreshments 
being  paid  for  in  cash.  It  was  held 
that  in  order  to  hold  the  defendants 
liable,  it  would  be  necessary  to  show 
that  the  obligation  was  incurred  with 
their  knowledge. 

In  Rohl  V.  Pfaffenroth  (1915)  31 
West.  L.  Rep.  (Can,)  197,  wherein  the 
plaintiff  sought  to  recover  on  a  con* 
tract  for  the  erection  of  a  church  for. 
an  unincorporated  religious  society, 
it  was  held  that  those  members  who 
had  evidenced  their  dissent  from  the 
building  plan  could  not  be  held  lia- 
ble on  the  obligation. 

In  Austin  v.  Hober  (1917)  —  Sask. 
— ,  3  West  Week.  Rep.  994,  wherein 
the  plaintiff  sought  to  recover  from 
the  defendant,  a  member  of  an  unin- 
corporated society,  a  sum  of  money 
advanced  thereto,  it  appeared  that 
while  he  had  signed  an  agreement  con- 
cerning money,  it  was  provided  there- 
in that  it  was  to  be  subject  to  ratifica- 
tion by  the  lodge,  and  such  acceptance 
had  not  been  alleged  or  proved.    Nor 


had  the  defendant  been  present  or  a 
party  to  any  of  the  later  transactions. 
It  was  held  that  the  defendant  could 
not  be  held  liable  as  a  member  of  the 
association. 

II,    Lidbilitif  a%  partner. 

a.  In  absence  of  eiattt^. 

In  at  least  two  jurisdictions,  in  the 
absence  of  statute,  members  of  a  vol- 
untary association  not  organized  for 
profit  are  held  to  be  liable  as  part- 
ners for  the  contracts  entered  into  on 
behalf  of  the  association.  Wilkins  v. 
St.  Mark's  Church  (1874)  52  Ga.  351 ; 
Thurmond  v.  Cedar  Spring  Baptist 
Church  (1900)  110  Ga.  816  36  S,  E. 
211;  Petner  v.  American  Nat.  Bank 
(1915)  15  Ga.  App.  736,  84  S.  E.  185; 
Shiflett  V.  John  W.  Kelly  &  Co.  (1915) 
16  Ga.  App.  91,  84  S.  E.  606;  Chick  v* 
Trevett  (1841)  20  Me.  462,  37  Am. 
Dec.  68;  McKenney  v.  Bowie  (1900)  94 
Me.  397,  47  Atl.  918. 

In  Fetner  v.  American  Nat.  Bank 
(1915)  15  Ga.  App.  736,  84  S.  E.  185, 
the  court  said:  **The  court  did  not 
err  in  not  charging  the  jury  that  the 
defendants  would  not  be  liable  unless 
they  had,  after  joining  the  voluntary 
association,  delegated  to  the  signer  of 
the  note  power  and  authority  to  bind 
them." 

In  Nolan  v.  McNamee  (1914)  82 
Wash.  585,  144  Pac.  904,  the  court, 
while  not  passing  directly  on  the  sub- 
ject, held  that  each  member  of  a  vol- 
untary association  is  individually 
bound  for  all  the  debts  thereof,  and 
that  the  liability  is  joint  and  severaL 

And  in  Korstad  v.  Williams  (1914) 
80  Wash.  452,  141  Pac.  88U  it  was  held 
that  a  college  fraternity,  an  unincor- 
porated association,  had  been  correct- 
ly specified  in  a  pleading  as  a  copart- 
nership. 

In  Wilkins  v.  St  Mark's  Church 
(Ga«)  supra,  wherein  suit  on  a  con- 
tract was  brought  against  an  unincor* 
porated  church,  service  having  been 
made  on  its  officers,  the  court  said 
that  if  all  the  members  had  been 
served,  they,  the  members,  might  have 
been  held  liable  ''as  joint  promisors^ 
contracting  through  an  agent,  or  aa 
partners,  contracting  in  a  firm  name.'^ 

Thurmond  v.  C!edar  Spring  Baptist 
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ChnnA  (1900)  110  6a.  816,  S6  S.  E. 
221,  was  an  action  against  a  church 
for  money  due  on  a  contract  to  erect 
a  building.  The  court  held  that  a 
voluntary  association  such  as  the  de- 
fendant could  not  be  sued,  but  that  its 
members  were  "liable  on  its  contracts 
as  joint  promisors  or  partners/* 

In  Fetner  v.  American  Nat.  Bank 
(1915)  15  6a.  App.  736,  84  S.  £.  185, 
it  was  shown  that  the  defendants 
were  members  of  a  social  club,  and 
had  been  present  at  the  meeting  when 
it  was  organized.  It  was  held  that 
they  might  properly  be  considfered  as 
partners  in  the  undertaking,  with  the 
result  that  all  might  be  bound  by  the 
acts  of  one  when  such  acts  were  with- 
in the  scope  of  the  partnership  busi- 
ness. Their  belief  that  they  would  not 
be  liable  for  the  debts  of  ^e  associa- 
tion was  immaterial. 

In  Shiflett  v.  John  W.  Kelly  &  Co. 
(1915)  16  6a.  App.  91,  84  S.  B.  606, 
wherein  a  suit  was  brought  for  liquor, 
it  appeared  that  the  goods  had  been 
purchased  for  a  "locker  club"  of 
which  the  defendant  was  a  member 
and  also  the  treasurer  and  steward. 
It  was  held  that  ''any  of  the  individ- 
ual members  of  the  locker  club  eould 
have  been  held  liable  on  its  contracts 
as  general  promisors  or  partners." 
The  defendant  was  also  liable  as  an 
ageat  of  an  irresponsible  principal, 
an  unincorporated  association. 

Chick  V.  Trevett  (1841)  20  Me.  462, 
37  Am.  Dec.  68,  was  an  action  on  an 
instrument  signed  by  the  defendants 
as  trustees,  whereby  they  pi^omised  to 
pay  the  plaintiff  for  building  a  par^ 
sonage.  The  defendants  were  mem- 
bers of  a  voluntary  association  formed 
for  various  purposes,  including  the 
building  of  the  house.  It  was  held 
that  if  the  defendants  were  to  be  con- 
sidered  as  representatives  of  a  volun*' 
tary  association,  they  might  be  held 
liable  as  members  of  that  body.  For 
nonjoinder  of  the  other  members,  the 
defendants  should  have  pleaded  in 
abatement. 

In  McKenney  v.  Bowie  (Me.)  su-^ 
pra,  the  action  was  on  a  promissory 
note  signed  by  the  defendants  as 
'i;ru8tees"  and  treasurer  of  the  Dur** 
ham  Agricultural  &  Horticuitaral  So- 


ciety, which  was  an  association  in- 
cluding the  defendants.  The  court 
said :  "Not  being  incorporated,  all  of 
the  associated  persons  were  liable 
upon  contracts  lawfully  made  by  the 
association.  Those  sued  being  asso- 
ciatesy  and  not  interposing  the  objec- 
tion that  others  bound  were  not  sued, 
cannot  escape  liability  on  the  note, 
whether  it  is  regarded  as  the  note  of 
the  association  or  of  the  individual 
signers." 

h.  Under  statute. 

In  Vermont,  by  statute,  all  the  mem* 
bers  of  a  voluntary  association  not 
organized  for  profit  are' individually 
liable  to  execution  creditors  for  the 
amount  of  a  judgment  remaining  un- 
paid after  execution  on  the  joint  prop- 
erty. F.  R.  Patch  Mfg.  Co.  v.  Gapeless 
(1906)  79  Vt  1,  63  Atl.  938;  Hart)ell 
V.  Gifford  (1906)  79  Vt.  369,  65  Atl. 
80,  later  appeal  in  (1909)  82  Vt.  222, 
72  Atl.  921,  17  Ann.  Gas.  1143. 

In  Tarbell  v.  Gifford  (1906)  79  Vt. 
369,  65  Atl,  80,  wherein  it  was  sought 
to  hold  the  defendants  liable  as  mem- 
bers of  an  unincorporated  association, 
it  was  held  that,  under  the  statute,  an 
execution  creditor  might  proceed  for 
the  amount  of  his  judgment  remaining 
unsatisfied  after  the  sale  of  associa- 
tion property,  against  any  one  or  more 
of  the  members  thereof.   . 

In  F.  R.  Patch  Mfg.  Co.  v.  Gapeless 
(Vt.)  supra,  it  appeared  that  a  judg- 
ment was  obtained  against  an  a^o- 
ciation  of  which  the  defendants  were 
mehibers. '  The  judgment  had  not  been 
satisfied,  and  the  plaintiff  endeavored 
to  recover  the  amount  unpaid  thereon 
from  the  defendants  as  members  of 
the  association.  It  was  held  that,  by 
operation  of  the  statute,  the  members 
of  the  society  were  Individually  lia- 
ble.      . 

In  Tarbell  v.  Gifford  (1909)  82  Vt. 
222,  72  Atl.  621,  17  Ann.  Gas.  1143, 
the  plaintiffs  brought  an  action 
against  the  defendants  as  members  of 
an  agricultural  society  for  profession- 
al services  rendered  the  society  as  at^ 
tomeys  at  law.  The  plaintiffs  had  re* 
covered  judgment  against,  the  society 
which  had  been  satisfied  only  in  part 
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by  execution  thex^n.  The  cwrt  held  bility  of  those  wbo  were  mtfmhon 
that  the  judgment  against  the  agricui-  when  the  liability  merged  in  the  jud^^- 
tural  society  was  conclusive  of  the  lia^     ment  was  created.  R.  S. 


WILLIAM  RYAN,  Appt., 

V. 

SARAH  H.  KELSEY. 

United  States  Circuit  Court  of  Appeals,  Third  Circuit-^  July  2St  1019* 

(259  Fed.  945.) 

Decedent's  estate  —  suit  to  recover  assets  — -  parties. 

A  mere  creditor  of  a  decedent's  estate  cannot  maintain  an  action  to 
recover  assets  owing  to  the  estate. 

iSee  note  on  this  question  beginning  on  page  237.] 


Appeal  by  complainant  from  a  decree  of  the  District  Court  of  the 
United  States  for  the  District  of  New  Jersey  (Rellstab,  J.)  in  favor  of 
defendant  in  a  suit  for  an  accounting  for  property  alleged  to  have  been 
wrongfully  withheld  from  an  estate-    Affirmed. 
'  The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Buffington,  Woolley,     ton  v.  Gastner,  31  N.  J.  Eq.  697;  lauch 


and  Haight,  Circuit  Judges. 
.  Mr.  E.  A.  Merrill  for  appellant. 

Mr.  Conover  English,  for  appellee : 

The  administratrix  of  the  estate  is 
an  indispensable  party,  without  whom 
the  case  cannot  proceed,  and  whose 
presence  would  oust  the  court  of  juris- 
diction. 

Groel  V.  United  Electric  Co.  1S2  Fed. 
252;  Gibson  v.  Shufeldt,  122  U.  S.  27, 
29,  30  L.  ed.  1083,  1084,  7  Sup.  Ct  Rep. 
1066;  8wan  Land  &  Cattk  Co.  v. 
Frftnk,  148  U.  S.  603,  611,  37  L.  ed. 
577,  580,  13  Sup.  Ct.  Rep.  691;  Mc- 
Arthur  v.  Scott,  113  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  652;  Waterman  v. 
Canal-Louisiana  Bank  &  T.  Co.  215  TJ. 
S.  38,  64  L.  ed.  80,  30  Sup.  Ct.  Rep.  10 ; 
Buchanan  v.  Buchanan,  75  N.  J.  Eq. 
274,  22  L.R.A.(N.8.)  454,  188  Am.  St. 
Rep.  563,  71  Atl.  745,  20  Ann.  Cas.  91 ; 
Lake  Street  Elev.  R.  Co.  v.  Ziegler, 
39  C.  C.  A.  431,  99  Fed.  114. 

The  complainant,  Ryan,  has  no 
standing  to  sue  in  the  Federal  court, 
or  to  prosecute  this  suit. 

Gibson  v.  Shufeldt,  122  U.  S.  27,  29, 
30  L.  ed.  1083,  1084,  7  Sup.  Ct.  Rep. 
1066 ;  Whitney  v.  Robbins,  17  N.  J,  Eq. 
360;  Mallory  v.  Kirkpatrick,  54  N.  J, 
Eq.  50,  33  Atl.  205 ;  Kinmouth  v.  White, 
61  N.  J.  Eq.  358,  48  Atl.  952;  Disber- 
ough  V.  Outcalt,  1  N.  J.  Eq.  298 ;  Has- 


V.  De  Socarras,  56  N.  J.  Eq.  524,  39 
Atl.  381 ;  Merchants'  &  M.  Transp.  Co. 
V.  Borland,  53  N.  J.  Eq.  282,  31  Atl. 
272 ;  First  Nat.  Bank  v.  White,  60  N.  J. 
Eq.  487,  46  Atl.  1092 ;  Lanning  v.  Paiv 
ker,  84  N.  J.  Eq.  429,  94  Atl.  64;  Lilien- 
thai  V.  Drucklieb,  34  C.  C.  A.  657,  92 
Fed.  753;  Huff  v.  Bidwell,  81  C.  C.  A. 
43,  151  Fed.  563 ;  Handley  v.  Stutss,  137 
U.  S.  366,  34  L.  ed.  706, 11  Sup.  Ct.  Rep. 
117. 

Woolley,  Circuit  Judge,  delivered 
the  opinion  of  the  court  : 

In  August,  1912,  Equitable  Life 
Assurance  Society  issued  to  David  T. 
Finnie  a  policy  of  life  insurance  for 
$5,000  on  an  annual  {wemium  of 
$159:55.  Finnie  paid  the  first  and 
second  premiums  and  enough  of  the 
third  to  keep  the  policy  alive  until 
January  20, 1915.  Until  payment  of 
the  balance  of  the  third  premium  on 
this  date,  the  policy  had  no  aurren^ 
der  value  and  was  not  entitled  to 
participate  in  dividends;  and  unleas 
full  payment  of  the  third  premium 
were  made  on  thi»  date  the  p^cy 
lapsed.  On  payment  of  the  balance 
of  the  premium,  the  policy  acquired 
a  surrender  value  of  $190. 

The  insured,  being  unable  to  pay 
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the  premium  and  longer  to  carry  the 
poKcjr,  offered  to  dispose  of  it  to 
Sarah  H.  Kelsey,  the  defendant  be^ 
low,  for  a  sum  sufficient  to  pay  the 
balance  of  the  premium  of  |120  and 
to  yield  him  $96.  Kelsey  accepted 
the  offer.  The  transaction  was  com- 
pleted by  an  assignment  of  the  pol- 
icy under  circumstances  which 
raised  the  question  in  thfis  suit, 
whether  the  aastgnment  of  titie  p;^ 
icy  was  made  as  collateral  security 
for  a  loan  of  |21&— 112&  pvemhmi 
balance  and  $96  cash--or  was  abso- 
lute and  was  made  for  the  outright 
sale  of  the  policy  in  consideration  of 
the  money  that  passed. 

The  annual  premiums  subsequent- 
ly maturing  were  paid  by  itelsey 
until  1917,  when  Finnie  died*  There^ 
upon,  Kelsey  proved  the  death  of  the 
insured  and  collected  from  the  so- 
ciety the  principal  of  the  policy. 

Nelle  E.  Finnie,  the  widow  of  the 
insured,  was  in  due  course  granted 
letters  of  administration  of  the  es- 
tate of  her  husband.  William  Ryan, 
a  creditor  of  the  insured,  and  later 
the  complainant  in  this  action,  insti- 
tuted suit  in  a  state  court  and  re- 
covered judgment  against  the  ad- 
ministratrix, execution  on  which 
was  returned  unsatisfied.  Ryan,  a 
citizen  of  the  state  of  New  York, 
singly  and  alone^  filed  a  bill  of  e<»n- 
piaint  against  Sarah  H.  Kelsey,  a 
citizen  of  New  Jereey,  in  the  district 
court  of  the  United  States  for  the 
district  of  New  Jersey,  to  enforce  his 
judgment,  subsequently  joining 
Ndle  E.  Finnie,  as  co-complainant, 
not  in  her  capacity  of  administra- 
trix, but  **as  sole  distributee"  of  her 
husband's  estate. 

The  scope  of  the  bill  of  complaint 
is  disclosed  by  its  prayer,  whick  is, 
in  substance,  that  the  assignment  of 
1^  policy  be  declared  to  be  a  security 
only  for  such  sums  as  the  defendant 
advanced  to  the  insured  during  his 
lifetime,  together  wifli  interest 
thereon;  that  the  defendant  be  de» 
clared  a  trustee  of  tiie  balance  of  the 
insurance  moneys  for  the  benefit  of 
the  estate  of  the  insured,  and  that 
the  defendant  make  an  aceounting 
of  this  trust  to  Nelle  E.  Finnic^  the 


administratrix,  and  pay  over  to  her 
as  administratrix  the  balance  which 
such  accounting  shall  show  remains 
in  her  hands,  with  interest. 

Aside  from  answering  the  com- 
plainant's bin  on  the  n^rits,  the  de- 
fendant challei^ed  the  right  of 
Ryan,  as  credit(»r  of  the  insured,  to 
maintain  this  action  on  behalf  of  the 
estate  of  the  insured,  and  also  the 
right  of  NeHe  E.  Finnie  to  maintain 
this  action  as  distributee  of  the  es- 
tate, and  challenged  also  the  juris- 
diction of  the  court  on  the  ground 
that  Nelle  E.  Finnie,  in  her  capacity 
of  administratrix,  is  a  necessary 
party,  and  that,  being  also  a  citizen 
of  New  Jersey,  her  joinder  would 
instantly  oust  tne  court  of  jurisdic- 
tion for  lack  of  diversity  of  citizmi- 
ship.  The  cause  coming  oa  to  be 
heard,  the  court  disnftiesed  the  bill 
on  two  grounds:  '*Pirst,  that  the 
administratrix  was  a  necessary 
party,  and  that  if  she  be  noade  a 
party  there  would  be  a  lack  of  di- 
versity of  citizenship;  second,  that 
the  evidence  would  not  justify  the 
changing  of  the  assignment  <which 
was  absolute  in  its  terms)  into  a  col- 
lateral one.'' 

We  refer  to  Finnie  v.  Walker,  5 
A.L.R.  881,  —  C.  C.  A.  — ,  257  Fed. 
698,  a  case  involving  other  insur- 
ance transactions  of  the  same  David 
T.  Finnie  and  cited  by  both  parties 
as  sustaining  their  respective  con- 
tentions, merely  to  dispose  of  it  in  a 
manneir  that  will  ucmke  certain  that 
the  decision  in  the  instant  caae  does 
not  disturb  that  decision.  That  case, 
brought  on  other  policies  of  insur- 
ance issued  to  the  same  insured  and 
decMed  by  the  district  court  of  thje 
United  States  for  the  southern  dk- 
trict  of  New  York  adversely  to  the 
iriaintiff ,  prior  to  the  argument  be- 
fore us,  was  cited  by  the  defendant 
as  ruling  this  case.  As  that  decision 
has  since  been  reversed  bytlieUnit- 
ed  States  circuit  court  of  appeals  for 
the  second  circuit,  the  decision  of 
the  latter  court  is  now  cited  by  the 
complainant  with  equal  insistence  aS 
ruKng  the  case  in  his  favor.  The 
case  cited  attd  mutually  relied  on 
was  teought  by  the  administratrix 
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of  the  insured  to  recover  moneys 
paid  by  the  Assurance  Society  on 
policies  of  insurance  which  had  been 
assigned  contemporaneously  with 
their  issuance,  on  the  theory,  finally 
sustained  by  the  appellate  court, 
that  the  assignees  had  no  insurable 
interest  in  the  life  of  the  insured, 
and  that  the  assignments  wwe  in 
consequence  wagering  eontracta. 
Cammack  ▼.  Lewis,  15  Wall.  643,  21 
L.  ed.  244;  Wamock  v.  Davis,  104 
U.  S.  775,  26  L.  ed.  924,  distinguished 
from  Grigsby  v.  Russell,  222  U.  S. 
149,  66  L.  ed.  133,  36  L.RJL.(N.S.) 
642,  32  Sup.  Ct.  Rep.  68,  Ann.  Gas. 
1913B,  863. 

As  the  question  in  the  Federal 
courts  in  the  second  circuit,  though 
raised  by  the  bill  in  this  case,  was 
not  urged  upon  or  decided  by  the 
trial  court,  and  cannot  in  any  sense 
extend  to  the  question  of  jurisdic- 
tion on  which  we  think  this  ease 
turns,  we  are  of  opinion  that  the 
cited  decisicHi  has  no  bearing  on  the 
matter  bofore  us. 

There  is  no  question  that  Nelle  E. 
Finnie  in  her  ci^mcity  of  adminis* 
tratrix  would  be  a  proper  party  in 
an  action  in  equity  of  the  character 
of  this  one.  Similarly,  there  is  no 
question  that  if  she  were  made  a 
party  in  that  capacity  to  such  an  ac^ 
tion  instituted  in  the  district  court 
of  the  United  States  for  the  district 
of  New  Jersey,  she  would,  because 
of  the  identity  of  her  citizenship 
with  that  of  the  defendant,  instant- 
ly oust  the  court  of  jurisdiction. 
There  being  no  question  that  she  is 
a  proper  party,  the  question  is 
whether  she  is  a  necessary  party. 
This  question  is  vigorously  contro- 
verted by  the  parties  to  the  action, 
and  in  support  of  their  opposing  con- 
tentions, both  again  cite  the  same 
authority  or  line  of  authorities,  the 
leading  one*— and  the  only  one  we 
iind  necessary  to  discuss — ^being 
Buchanan  v.  Buchanan,  75  N.  J.  Bq. 
274,  22  L.R.A.(N.S.)  454,  138  Am. 
St.  Bep.  663,  71  Atl.  746,  20  Ann. 
Gas.  91. 

On  authority  of  this  decision,  the 
position  of  the  ocNtnplainant  is,  that 
a  creditor  of  a  deceased  debtor  may» 


alone  and  without  the  joinder  of  the 
debtor's  personal  representative, 
maintain  an  action  in  equity,  ev^i 
when  no  fraud  Is  involved,  to  im- 
press a  trust  in  favor  of  a  decedent's 
estate  on  property  in  the  possession 
of  another,  on  the  theory  that,  when 
the  parties  before  the  court  are  such 
as  to  insure  a  £ur  trial  to  all,  and 
when  justice  can  be  done  to  and  as 
between  the  parties  before  the  court 
without  doing  injury  to  absent  per- 
sons, a  court  of  equity  will  take 
jurisdiction.  Waterman  v.  Ganal- 
Louisiana  Bank  &  T.  Go.  215  U.  S. 
88,  54  L.  ed.  80,  80  Sup.  Ct.  Rep.  10; 
McArthur  v.  Scott,  113  U.  S.  340, 
892,28  L.  ed.  1015,  1081,  5  Sup.  a. 
Bep.  652.  The  complainant  insists 
that  the  court  of  errors  and  appeals 
of  New  Jersey  acted  on  these  gener- 
al principles  in  taking  jurisdiction  of 
and  rendering  a  decision  in  Bu- 
chanan v.  Buchanan  when  the  ad- 
ministrator of  the  estate  involved  in 

the  controversy  was  not  a  party.  We 
do  not  regard  Buchanan  v.  Buchanan 
as  authority  for  this  contention,  for 
a  reading  of  that  decision  shows 
very  clearly  that  the  court  decided 
unequivocally  that  as  a  general  rule 
a  trustee  is  liable  only  to  the  legally 
qualified  representative  of  the  de- 
ceased whose  estate  has  been  mis- 
appropriated or  is  being  unlawfully 
withheld.  The  exception  to  this 
rule,  to  which  the  court  adverted,  is 
the  right  of  the  next  of  kin,  like  the 
right  of  a  cestui  que  trust  in  the  case 
of  a  delinquent  trustee,  to  maintain 
an  action  when  the  personal  repre- 
sentative of  the  deceased,  through 
collusion  with  the  defendant  or 
otherwise,  refuses  to  bring  the  ac- 
tion himself.  The  complainant  in 
this  case  endeavored  to  bring  him- 
self within  this  exc^ion  by  an  mp- 
propriate  averment  in  the  bill,  but 
as  he  wholly  failed  to  sustain  the 
averment  by  any  evidence,  he  stands 
within  the  general  _  ^  ,. 
rule,  on  authority  of  Sft^lS^^lit  to 


Buchanan    v.    Bu-  ^?J2ii;  • 

chanan  and  of  the 

cases  there  abundantly  cited,  that  in 

such  an  action  as  this  the  personal 
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rcpreaentatfye  of  the  deeeased  is  not 
merely  a  proper  party,  but  is  an  in- 
dispensable party.  The  coart  of  er- 
rors and  appeals  of  New  Jeiwy  in 
reversin^r  the  decree  of  the  trial 
ooart  for  the  nonjoinder  of  the  per- 
sonal representative  of  the  deceased 
as  a  party,  yet  in  retaining  jurisdic- 
tion of  the  case, — the  act  on  which 
the  complainant  mainly  reliesr-4id 
so  only  to  grant  the  complainant 
leave  to  apply  for  the  appointment 
of  a  receiver  to  take  possession  of 
the  property  in  dispute  and  hold  it 
mitil  an  administrator  could  be  ap- 
points and  an  opportunity  be  af- 
forded him  to  litigate  the  question 
involved.    In  doing  this,  the  court 


did  nothing  more  than  conserve  the 
property  in  dispute,  which  was  in 
danger  of  being  lost ;  it  expressly  re- 
fused to  decide  or  even  consider  the 
merits  of  the  dispute. 

We  are  of  opinion  that  the  admin- 
istratrix of  the  insured  is  an  indis- 
pensable party  to  this  action.  As 
her  absence  from  the  record  de^ 
prives  the  court  of  jurisdiction,  and 
as  her  presence  would,  because  of 
identity  of  citizenship  with  that  of 
the  defendant,  instantly  oust  the 
court  of  jurisdiction  otherwise  prop- 
erly acquired,  we  affirm  the  decree 
dismissing  the  bill  without  discrs- 
sing  or  deciding  the  merits  of  the 
controversy* 


ANNOTATION. 
Right  of  crediiors  to  mainlain  action  in  interest  of  decedent's  estate. 


This  note  lies  in  narrow  compass  as 
it  excludes  actions  against  the  per- 
sonal representative  for  an  account- 
ing and  actions  founded  on  frauds 
against  creditors,  such  as  creditors' 
bills,  or  cases  where  the  representa- 
tive is  accused  of  collusion  with  a 
debtor  of  decedent.  4 

It  will  be  seen  that  in  the  reported 
case  (Rtan  v.  Kelsey,  ante,  284y  it 
is  held  that  a  creditor  could  not,  at 
least  without  making  the  administra- 
trix a  party,  maintain  an  action  re^ 
quiring  decedent's  assignee  of  a  life 
insurance  policy  to  account  to  dece- 
dent's administratrix  for  tibe  proceeds, 
on  the  ground  that  the  assignment 
was  not  absolute,  but  as  collateral,  se- 
curity. 

"As  a  general  rule,  creditors  cannot 
sue  the  debtors  of  an  estate/'  Gilbert 
V.  Thomas  (1847)  .3  Ga.  676. 

Rnmner  y.  Mead  (1677)  Finch,  308, 
28  Eng.  Reprint,  166,  was  a  bill  ''to 
have  a  discovery  of  £250  which  was 
alleged  to  be  due,  and  owing  by  the 
Defendant  to  tiicr  Estate  of  one  Samuel 
Bulstrode,  against  whom  the  Plain- 
tiff obtained  a  Judgment,  in  the  Year 
1665,  for  £4IM  due  to  hin  from  the 
said  Bulstrode.  The  Def«ridaat  de* 
marred,  for  that  one  Thomas  Bul^ 
strode  is  Administrator  to  llie  In- 
testate Samuel  Bulstrode,  to  wheih  (if 


any  Thing  is  due)  the  Defendant 
ought  to  pay  it;  and  that  the  Plain- 
tiff is  not  capable  to  make  a  demand 
thereof^  or  to  discharge  the  same.'* 
He  also  pleaded  the  Statute  of  Limi- 
tations. And  the  court  allowed  both 
the  demurrer  and  the  plea. 
i  ''Wher^  after  the  death  of  a  debtor, 
certain  of  his  personal  property  was 
taken  possession  of  by  a  stranger,  and 
on  his  death  was  taken  possession  of 
by  his  executor,  who  converted  it  to 
his  own  use,  the  right  of  action  there- 
for is  in  the  administrator  of  the 
debtor,  and  creditors  cannot  maintain 
a  bill  for  an  account  against  the  sec- 
ond wrongdoer  without  showing  some 
good  reason  why  they  sue  instead  of 
the  administrator."  Jones  v.  McCleod 
(1878)  61  Ga.  602. 

In  Buchanan  v.  Buchanan  (1909)  75 
N^  J.  Eq.  274,  22  LJt.A.(N.S.)  454,  138 
Am.  St.  Bep.  568,  71  Atl.  745,  20  Ann. 
Gas.  91,  cited  in  the  reported  case 
(RYAN  ▼.  Kblsby)  ,  which  was  not  an 
action  brought  by  a  creditor,  but  by 
heirs  at  law  and  next  of  kin,  the  court 
said:  "Heirs,  next  of  kin,  and  cred- 
itors cannot^  in  their  own  names,  pros- 
ecute actions  at  law  or  suits  in  equity 
to  r^QQver  the  u^adipinistered  estate  of 
a  decedent  or  to  collect  debts  or  other 
choses  in  action  due  him.  Such  suits 
can  be-  maintained  only  by  the  quali- 
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lied  pera«MU  repres^ntativ^B  of  the 
deceased." 

Bickley  v.  Doninj^on  (17£4)  2  £q« 
Cas.  Abr.  253,,  22  Eag.  Reprint,  214, 
was  a  "bill  by  Creditors  of  Testator^ 
and  one  of  the  Residuary  Legatees, 
against  a  Debtor  to  the  Testator's  Es* 
tate,  the  Executors  and  the  other 
Residuary  Legatee,  to  compel  the 
Debtor  to  pay  his  Debt  to  satisfy  their 
Demands.  And  per  Lord  Chan.  The 
Bill  is  totally  improper  and  inconsist- 
ent with  the  Principles  of  Law,  and 
the  Rules  of  this  Court;  contra  by  an 
Executor,  the  Representative  of  the 
Testator.  The  whole  Management  of 
the  Estate  belongs  to  the  Executor, 
and  the  Right  of  it  is  vested  in  him> 
and  not  to  be  taken  out  of  him  by 
Creditors  or  Legatees.  If  he  releases 
and  is  solvent,  it  is  a  Devastavit;  and 
he  is  answerable  himself  for  the  Sum 


released  to  the  CreOitors  ftnd  Ltffatees* 
If  Collusiea  and  Insolvency*  it  may 
be  proper  to  come  here  for  Satisfac- 
tion against  the  Debtor,  but  it  most 
be  always  upon  some  special  Case, 
which  is  not  ptretended  either  by  the 
Bill  or  at  the  Bar,"  and  the  bill  was 
dfiemissed. 

In  Re  Franklin  (1750)  t  Eq.  Cas. 
Abr.  254,  22  Eng.  Reprint,  215,  it  was 
held  that  "where  there  are  proper 
Persons  to  get  in  the  Estate  of  anoth- 
er, Chancery  will  not  suffer  the  Cred- 
itors of  the  Testator  to  bring  a  Bill 
in  order  to  get  in  that  Estate;  but  if 
the  Executors  will  collude  with  a 
Debtor,  there  is  no  Doubt  but  a  Cred- 
itor may  bring  his  Bill  in  order  to  take 
Care  of  the  Estate,  and  charge  the 
Executors  with  such  Collusion." 

B.  B.  B» 


EMMA  j;  MARTIN,  Appt., 

V. 

FARMERS'  LOAN  &  TRUST  COMPANY, 

Mowa  Sup^*€nie  Court '^  June  20,  1917. 

(180  Iowa,  859,  16S  N.  W.  861.) 

Dower  -*-  bar  by  dlivluoii  of  property. 

1.  A  woman  may  bar  her  dower  given  her  by  a  statute  providing  that 
on  her  husband's  death  she  shall  have  one  third  of  his  real  property,  by 
an  agreement  between  them  looking  to  a  separation,  which  is  carried  out 
in  good  faith,  by  which  the  property  is  conveyed  by  their  joint  signatures 
to  a  trust  company  and  a  portion  of  it  reconveyed  to  her  in  fee,  although 
the  husband  subsequently  obtains  an  equitable  interest  in  his  share  by  a 
declaration  by  the  trust  company  that  it  holds  in  trust  for  him. 

[See  noU  on  this  qtiestion  beginning  on  page  243.] 


Husband  and  wife  —  dlWsten  of  prop- 
erty —  deeds  to  trustee  —  effect. 
2.  Where  a  man  and  wif e^  in  order 
to  divide  their  property  between  them, 
execute  deeds  to  a  trustee  for  the  pur- 
pose of  effectuating  such  division, 
each  is  immediately  precluded  from 
claiming  any  Interest  in  the  property 
which  it  is  agreed  shall  belong  to  the 
other. 

Trust  —  direction  to  trustee  —  effect. 
8.  The  rights  of  husband  and  wife 
as  established  by  de«ds  of  their  prop- 
erty to  a  trustee  for  the  purpose  of 


dividing  the  property  between  them 
are  not  affected  by  sabsequent  instruc- 
tions or  directiens  given  to  the  tmstee 
as  to  the  management,  controli  or  dis- 
position of  the  property. 

Batoppel  -^  to  asaert  derwer  ititeMst  in 
land. 

4.  The  jeincter  by  a  woman  in  deeds 
b|r  her  husband  of  property  to  a  trus- 
tee, for  the  purpose  of  dividing  the 
proi»rty  bfitween  them,  estops  her 
from  aeserting  a  dower  interest  in  the 
land  intended  for  him. 


MARTIN  V.  FARMERS'  LOAN  4  T.  CO. 

(180  Iowa,  8o9,  16S  N.  W.  5tfi.) 


289 


Appeal  by  plaintMf  from  a  decree 
Ck>anty  in  favor  of  (defendant  in  an 
interest  in  certain  land.    Affirmed. 
Statement  by  Preston,  J. : 
This  18  an  action  in  equity  in 
which  plaintiff  seeks  to  have  set  off 
to  her  a  distributive  share,  or  dower, 
in  certain  land  transf errad  to  the 
defendant  by  deed  in  which  plaintiff 
and   her  deceased  husband  joined 
and  in  which  plaiotiff  relinqnished 
her     dower    interest.      Defmdant 
asked  to  have  its  l^tle  quieted  as 
against  plaintiff's  daim.    After  a 
trial  on  the  merits  the  trial  court 
held  that  i^ntiff  was  not  entitled 
to  dower,  and  dismissed  her  petition, 
and  gave  defendant  a  decree.    The 
plaintiff  appeals. 

Messrs.  C.  A.  Plank  and  C  E.  Gaiitt 

for  appellant. 

Messrs.  SImU,  GSL\  SaiMris,  &  Slil* 
wiU  and  JL  H.  BwrtoM-SiaUfa,  for  ap* 
pellee: 

When  a  mutual  understanding  has 
been  acted  upon  by  both  parties,  each 
is  estopped  from  thereafter  asserting 
any  dower  interest  in  the  land  con- 
veyed by  the  other. 

Manatt  v.  Griffith,  147  Iowa,  707, 124 
N.  W.  763. 

Preston,  J.,  delivered  the  opinion 
of  the  court: 

The  general  situation,  in  so  far  as 
we  think  it  applicable  to  points  pre- 
sented, is  substantially  this,  as  set 
out  by  ^pellant  in  her  statement  of 
facts :  That  the  plaintiff  was  mar- 
ried to  Wilson  B.  Martin,  now  de- 
ceased, twenty-four  years  ago.  That 
at  that  time  deceased  had  five  chil- 
dren by  a  former  marriage,  who  are 
still  living.  One  of  these  is  Frank 
Martin*  Plaintiff  and  deceased  had 
three  children,  all  now  living,  one  of 
whom  is  Dwight.  At  about  the  time 
of  their  marriage  they  purchased  80 
acres  of  land,,  referred  to  in  the  rec- 
ord as  the  home  80,  and  also  the^ 
west  86.  A  year  or  so  afterwards 
they  purchased  another  80  acres,  re- 
ferred to  in  the  recoitl  as  the  hi!}  80 
and  the  east  80.  A  part  of  the  pur- 
chase price  was  taken  care  of  ny  a 
mortgage,  which  was  finally  paid  off 
by  defendant,  and  under  the  agree- 
ment in  which  the  transfer  of  the 


of  the  District  Court  for  Pljnnouth 
action  brought  to  establish  a  dower 

land  in  suit  was  made  to  the  defend- 
ant. In  May,  1909,  deceased  execut- 
ed a  deed  to  plaintiff  in  which  he  at- 
tempted to  convey  the  160  acres 
before  described.  This  was  subject 
to  a  $2,000  mortgage  on  the  prop- 
erty, the  payment  of  which  plaintiff 
assumed.  At  the  time  of  the  execu- 
tion of  some  of  the  instruments 
hereinafter    referred    to,    June    2, 

1915,  plaintiff  had  not  been  well  and 
did  not  recover.f or  four  or  five  weeks 
thereafter.    On  that  date,  June  2, 

1916,  the  plaintiff,  with  her  husband, 
the  deceased,  and  his  son  Frank, 
went  to  defendant  company  and 
made  application  to  obtain  a  loan 
on  the  real  estate.  At  that  time  cer- 
tain papers  were  signed  for  the  pur- 
pose 01  making  a  division .  of  the 
property  between  plaintiff  and  her 
husband.  We  may  state  here  that 
there  is  testimony  on  behalf  of  de- 
fendant that  the  *  division  of  the 
property  was  in  contemplation  of  a 
separation  between  plaintiff  and  her 
husband.  This  id  denied  by  the 
plaintiff,  but  the  evidence  is,  and  the 
plaintiff  herself  so  testifies,  that 
thereafter  they  did  live  apart.  The 
different  instruments  executed  dis- 
posed of  all  the  property  of  the  par- 
ties, and  also  made  provision  for  the 
payment  of  debts.  Continuing  the 
statement  of  counsel  for  appellant, 
they  say  that  on  said  2d  of  June  de- 
ceased was  seventy-four  years  of 
age,'  and  had  been  sick  and  quite 
feeble  for  about  five  years;  that  he 
died  soon  afterwards;  that  is,  the 
next  September.  That  imder  the 
plan  of  the  division,  which  was  car- 
ried out,  plaintiff  received  the  home 
80,  the  personal  property,  and  a  lease 
on  the  hill  80  for  1915,  her  husband 
receiving  the  hill  80.  In  additioii, 
there  were  two  insurance  pdicies  on 
Mr.  Martin's  life,  one  of  which,  under 
a  subsequent  anrangement,  was  to 
'go  to  plainttff  and  one  to  his  estate. 
Certain  debts  were  to  be  taken  care 
of  by  each  of  the  parties  giving  the 
mortgage  for  |2,000  on  the  80  re- 
ceived by  each,  which  money  was  to 
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be  turned  over  to  defmdaiit  to  be 
paid  out  by  it  on  these  debts,  and 
the  balance,  if  any,  to  be  divided 
equally  between  plaintiff  and  de- 
ceased. On  the  date  before  referred 
to,  June  2,  1915,  deeds  were  given 
to  the  defendant  as  trustee  by  plain- 
tiff and  deceased.  Exhibit  10  was  a 
warranty  deed  conveying  the  home 
80  to  defendant.  And  on  the  same 
date  (June  2,  1915)  a  memorandum 
was  given  by  defendant  to  the  plain- 
tiff by  which  defendant  acknowl- 
edged that  it  held  the  same  land  in 
trust  for  plaintiff  and  agreed  to 
manage,  control,  and  convey  the 
same  as  plaintiff  should  by  will  or 
deed  direct.  Soon  after  said  June 
2d  plaintiff  employed  Mr.  Plank  to 
look  after  the  matter  of  division  of 
property.  Some  changes  were  made 
and  some  additional  papers  execut- 
ed; that  deed,  exhibit  10  just  re- 
ferred to,  was  destroyed  and  a  new 
deed  of  the  home  80  made  to  Dwight 
Martin,  a*  son  of  plaintiff  and  de- 
ceased. We  may  say  parenthetical- 
ly here  that  appellee  contends  that 
the  effect  of  this  was  to  prevent 
plaintiff's  husband  from  receiving 
dower  in  the  80  acres  which  went  to 
her  in  case  she  should  predecease  her 
husband.  At  the  same  time,  June 
2d,  the  deceased,  Wilson  B.  Martin, 
and  his  wife,  the  plaintiff,  executed 
a  warranty  deed  to  the  defendant  to 
the  hill  80.  In  this  deed  both  de- 
ceased and  plaintiff  respectively  re- 
linquished all  contingent  rights,  in- 
cluding all  their  right,  of  dower, 
homestead,  or  distributive  share  in 
the  land  so  conveyed.  This  instru- 
ment is  known  in  the  record  as  ex- 
hibit 1.  At  the  same  time  defendant 
gave  to  the  deceased  a  writing, 
known  in  the  record  as  exhibit  14, 
and  which  is  as  follows : 

Sioux  City,  Iowa,  June  2,  1916. 
Wilson  B.  Martin, 

We8tfield»  Iowa. 
Dear  Sir: — 

We  hereby  acknowledge  that, we 
hold  in  trust  for  you  the  following 
described  property ;  to  wit,  The  east 
one  half  (E.^)  of  the  southeast  quar- 
ter <S.  £.  i)  of  section  twenty-six 
(26),    township    ninety-two     (92), 


range  forty*nine  (49),  and  agre^  to 
manage,  control,  and  convey  the 
same  as  you  shall  by  will  or  deed  di- 
rect. 

Very  truly  vours, 
Farmers'  Loan  &  Trust  Ck)mpany, 
By  R.  H.  Burton-Smith,  Atty. 

About  twelve  days  thereaf ter^  and 
on  June  14, 1916,  a  trust  agreement 
was  entered  into  between  deceased, 
Wilson  B.Martin,  and  the  defendant, 
in  regard  to  the  80  acres  of  land 
deeded  to  irfaintiff 's  husband,  now  de- 
ceased. This  agre^nent  is  as  fol- 
lows; 

Trust  agreement. 

This  agreement  entered  into  this 
14th  day  of  June,  1915,  by  and  be- 
tween Wilson  B.  Martin,  of  West- 
field*  Plymouth  county,  Iowa,  party 
of  the  first  part,  and  the  Farmers' 
Loan  &  Trust  Oompany,  of  Sioux 
City,  Woodbury  county,  Iowa,  party 
of  the  second  part, . witnesseth : 
'  That  whereas  the  party  of  the  first 
part  has  deeded  to  the  party  of  the 
second  part  all  his  right,  title,  and 
interest  in  the  following  described 
property,  to  wit,  the  east  one-half 
(E.  i)  of  the  southeast  quarter  (S. 
E.  i)  of  section  twenty-six  (26) 
township  ninety-two  (92),  range 
forty-nine  (49),  situated  in  Ply- 
mouth county,  lowa,  in  considera- 
tion therefor  the  said  second  party 
agrees  as  follows : 

(a)  To  pay  the  net  Income  from 
said  property  annually  to  said  first 
party. 

(b)  In  case  such  net  income  shall 
not  be  sufficient  to  keep  said  first 
party  in  comfortable  circumstances, 
the  said  second  party  agrees  to  sell 
said  property  and,  from  time  to 
time,  to  pay  over  to  the  said  first 
party  such  portion  of  the  net  re- 
turns from  said  sale  as  may  be  nec- 
essary to  the  comfort  of  said  first 
party,  keeping  balances  at  interest. 

(c)  Whatever  property  or  money 
shall  remain  in  the  hands  of  the  said 
secoi^d  party  upon  the  death  of  said 
first  party  shall  first  be  charged  with 
the  expenses  of  the  last  illness  and 
funeral  of  said  first  party  and  with 
a  reasonable  charge  lor  tne.  services 
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rendered  by  said  second  party,  and 
the  said  second  party  agrees  to  pay 
one  thousand  dollars  ($1,000),  share 
and  share  alike»  between  Dwi^ht 
Martin,  Grace  Waterbury  Martin, 
and  Auriel  Marie  Martin,  children 
by  his  present  wife,  Enuna  J.  Mar- 
tbi,  if  Bueh  a  sum  shall,  remain  in 
its  hands,  and  to  divide  any  balance 
equally,  share  and  share  alike, 
among^  the  five  children  of  said  first 
party  by  his  first  wife,  Mary  Martin, 
or  among  their  children  per  stirpes. 

Signed  the  14th  day  of  June,  A.  D. 
1915. 

Wilson  B.  Martin, 

Farmers'  Loan  &  Trust  Company, 
By  James  P.  Toy, 
By  F.  W.  Eanunann. 

By  his  will,  Wilson  B.  Martin  gave 
to  his  wife,  this  plaintiff,  the  home 
80,  which  had  theretofore  been  deed- 
ed to  her,  and  provided  that  such 
provision  in  his  will  was  to  be  in  lieu 
of  dower,  homestead  exemptions, 
and  distributive  share.  Another 
provision  of  his  will  is  that  he  makes 
no  provision  for  his  three  children 
by  nis  second  wife,  the  plaintiflF,  as 
he  expected  her  to  provide  for  them 
out  of  the  property  set  off  to  her. 
There  are  other  provisions  in  the 
will  which  we  shall  not  set  out. 

On  the  last-named  date  deceased 
executed  a  bill  of  sale  to  plaintiff  to 
certain  personal  property,  horses, 
colts,  cows,  hogs,  machinery,  grain, 
etc.,  being  all  the  personal  property. 
On  that  same  date  the  plaintiff  and 
deceased  gave  to  the  defendant  a  pa^ 
per  reciting  that,  an  application 
having  been  made  for  a  loan  of  $2,* 
000,  the  defendant  was  authotized : 
First,  to  pay  the  usual  and  necessary 
expenses ;  second,  to  place  the  re«- 
maining  proceeds  of  said  loan  into  a 
common  fund  belongkig  to  both  of 
the  subscribers ;  third,  to  pay  out  of 
said  fund  all  household,  medical,  or 
professional  bills  or  debts  lieiietof  ore 
contracted  by  eithear  of  the  parties ; 
and  the  renaindei^  to  be  divided 
equally,  one  half  to  plaintiff  and  one 
hatf  to  her  huediand.  A  schedule  of 
notes  and  claims  was  given  defend- 
ant. On  the  same  day  plaintiff  exe- 
eoted  a  written  inatnment  to  de- 

7  A.L.R.— 16. 


f  ^Qdant  to  execute  in  blank  and  de- 
liver to  her  a  deed  to  the  home  80. 
On  the  same  date  plaintiff  exe- 
cuted to  the  defendant  the  following 
paper: 

The  Farmers'  Loan  &  Trust  Com- 
pany, Sioux  City,  Iowa. 
Gentlemen : — 

I  have  executed  the  assignment 
herewith  delivered  to  you,  being  an 
assignment  of  Policy  No.  66587,  in 
the  Northwestern  Mutual  Life  In- 
surance Company,  in  consideration 
of  an  agreement  that  Wilson  B.  Mar- 
tin shall  make,  execute,  and  deliver 
to  you  the  last  will  or  deed  of  trust 
in  which  there  shall  be  devised  and 
bequeathed  to  Dwight  Martin,  Grace 
Waterbury  Martin,  and  Auriel  Marie 
Martin  the  sum  of  one  thousand  dol- 
lars ($1,000),  share  and  share  alike, 
in  said  sum  of  one  thousand  dollars 
($1,000),  and  upon  delivery  to  you 
of  said  will  or  deed  of  trust  you  may 
deliver  to  Wilson  B.  Martin,  or  any- 
one whom  he  shall  direct,  the  assign- 
ment hereby  turned  over  to  you. 

And  in  another  paper  she  relin- 
quished all  her  right  and  interest  as 
beneficiary  in  said  insurance  policy. 
Other  papers  were  executed,  but  it 
is  perhaps  unnecessary  to  set  them 
out,  since  appellant  contends,  and  in 
this  appellee  seems  to  acquiesce,  that 
tlie  case  turns  upon  the  three  ex- 
hibits before  referred  to ;  that  is  to 
say,  echibit  10,  the  deed  from  plain- 
tiff and  her  husband  to  the  defend- 
ant, exhibit  14,  the  paper  in  which 
defendant  acknowl^nlges  that  it 
holds  the  hill  80  in  trust  for  {dain- 
tiff's  husband,  and  exhibit  15,  the 
trust  agreement. 

Appelant  states  that  the  greater 
part  of  the  tesimony  consists  of  a 
review  of  the  acti^ms  and  consulta- 
tions of  the  parties  in  fixing  up  a  di- 
vision of  property  between  plaintiff 
and  her  husband,  and  that,  while  it 
establishes  the  fact  that  such  a  di- 
yision  was  made,  it  is  t^ugjitthatit 
has  no  bearing  on  the  case,  which  is 
solely  a  question  as  to  whether  plain- 
tiff is  entitled  to  dower  m  the  hill 
•80  conveyed  to  the  defendant,  and 
appellee  concedes  that  the  testimony 
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introduced  is  important,  as  it  bears 
upon  the  intention  and  purposes  of 
the  parties.  In  so  far  as  there  may 
be  any  conflict  in  the  testimony,  we 
are  satisfied  with  the  conclusions  of 
the  trial  court  and  deem  it  unneces* 
sary  to  refer  to  the  evidence  in  de- 
tail, in  view  of  the  fact  that  the  case 
seems  to  turn  upon  the  interpreta- 
tion of  some  of  the  written  instru- 
ments before  referred  to. 

Appellant's  propositions  are  that 
under  §  3366  of  the  Code,  which  pro- 
vides, in  substance,  that  one  third 
in  value  of  all  the  legal  or  equitable 
estates  in  real  property  possessed  by 
the  husband  at  any  time  during  the 
marriage,  ^ich  have  not  been  sold 
on  execution  or  other  judicial  sale, 
aad  to  which  the  wife  had  made  no 
relinquishment  of  her  right,  shall  be 
set  off  to  her  if  she  survive  him,  that 
plaintiff's  dower  interest  in  the  real 
estate  in  controversy  is  not  a  subject 
of  contract  between  her  and  her  da- 
ceased  husband,  and  that  therefore 
her  interest  in  the  property  in  con- 
troversy was  not  devested  by  the 
division  of  the  property  between 
them;  that  such  division,  being  a 
void  contract^  cannot  be  the  basis  of 
an  estoppel  preventing  plaintiff  from 
claiming  dower  in  the  land.  The  real 
basis  for  platntifTs  claim  is  that 
though  plaintiff  and  her  husband  on 
June  2, 1916,  executed  to  the  defend- 
ant the  warranty  deed,  exhibit  10, 
before  referred  to,  wherein  she  re- 
linquished her  dower  therein,  the 
paper  thereafter  and  on  the  same 
day  executed  by  defendant,  or  given 
to  deceased  by  the  defendant,  ac- 
knowledging that  it  held  the  land  in 
controversy  in  trust  fw  plaintiff's 
husband,  revested  an  equitable  title 
in  deceased  which  was  not  devested 
by  the  trust  agreement  thereafter 
executed  by  her  husband  and  the 
defendant,  the  plaintiff  not  having 
joined  therein. 

Cases  are  cited  by  appellant  in 
support  of  the  different  propositions, 
but  we  think  the  case  is  ruled  by  our 
holding  in  the  case  of  Manatt  v. 
Griffith,  147  Iowa,  7©7,  124  N.  W. 
7S8,  thetigh,  of  etnxrm,  the  facts  are 
not  precisely  the  same.    Appellant 


seems  to  place  much  reliance  upcm 
the  case  of  Re  Kennedy,  154  Iowa, 
4e0,  136  N.  W.  68,  and  prk>r  cases 
similar  thereto.  But  we  think  the 
facts  in  the  instant  case  are  essen- 
tially differ^it  from  those  involved 
in  the  cases  cited  by  appellant.  In 
the  Kennedy  Case  it  was  held,  at 
page  467  of  154  Iowa,  that  the  fact 
was  that  the  subject  of  the  contract 
alleged  was  her  inchoate  interest  in 
his  real  estate.  The  transaction  was 
based  upon  an  oral  agreement  be- 
tween a  husband  and  wife  whereby 
the  wife  agreed  to  abide  by  the  last 
will  and  testament  of  her  husband 
in  ccmsideiution  of  real  estate  and 
personal  property  conveyed  to  her, 
and  in  that  case  the  court  held  that, 
under  §  3154  of  the  Code,  following 
prior  cases,  one  spouse  has  no  inter- 
est in  property  owned  by  husband 
and  wife  which  is  the  subject  of  con- 
tract between  them.  In  the  Ken- 
nedy Case  there  was  no  claim,  as  in 
the  Manatt  Case  or  in  the  instant 
case,  that  the  transactions  involved 
were  entered  into  for  the  purpose  of 
making  a  division  of  the  property  of 
the  husband  and  wife,  to  enable  tnem 
to  oontrcd  and  dispose  of  their  lands 
free  from  any  dower  right  of  the 
other  therein,  or  that  the  mutual 
understanding  and  division  had  been 
acted  upon  by  both  of  them* 

The  court  was  justified  in  finding 
from  the  evidence  that  plaintiff  and 
her  husband  mutually  agreed  to  a 
full  and  complete  division  of  their 
property,  with  a  view  to  thereafter 
living  apart,  and  that  they  both  in 
good  faith  undertook  to  carry  out 
such  agreement  and  that  it  was  car- 
ried out.  The  parties  were  confipe- 
tent  to  contraet,  and  there  was  no 
fraud  perpetrated  or  attanpted 
when  the  agreement  was  executed. 
Appellee  contends  that  after  the 
deeds  to  defendant  had  beea  execute 
cd,  on  June  2d,  plaintiff  was  trying 
to  so  arrange  matters  that  if  plain- 
tiff's huabanil  sikould  be  the  first  to 
die,  as  it  was  thoaght  he  would  be- 
cause of  his  poor  health,  that  plain- 
tiff might  daam  dowtor  ili  his  80, 
while  if  die  died  first  he  would  be 
cut  off  from  any  intereetria  h^ 
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80.  N^duBff  occurred  after  June 
2d  to  iDcUcate  any  change  of  pur* 
pose  Oft  the  part  of  either  plain- 
tiff OT  har  husband,  or  that  plaintiff 
had  any  intention  of  departing 
from  the  original  plan  of  a  sep- 
aration and  division  of  proper^ 
as  carried  out  on  June  2d.  We 
think  that  ^en  plaintiff  and  her 
husband  by  the  two  separate  deeds 
executed  June  2d  conveyed  all  their 
land  to  defendant,  they  were  each 
immadiatdy  prechided  from  claim- 
ing any  Interest  in 

5St=aRitt:u?n  of  *«  property  which 

it  was  agreed  shovrld 
belong  to  the  other. 
The  agreement  and 
its  ezeeutaan,  at  leaat  so  far  as  the 
land  was  concerned,  was  completed 
when  the  deeds  passed.  The  con- 
tract was  fair  and  equitable  to  plain- 
tiff. At  that  time  there  could  have 
been  no  claim  that  the  deeds  were 
invalid.  It  seems  to  us  that,  what- 
ever may  have  been  done  by  either 
of  the  parties  subsequent  to  June 
2d,  with  respect  to  graving  instruc- 
tions Of  directions 

SrSS=fe*:::»;;t.  *»  defendant  as  to 

the  management, 
QMitroU  or  ditpoaition  of  the  land, 
could  not  affect  what  had  previously 
been  agtead  upon  and  executed. 
After  the  parties  eoave3red  the  lands 
to  the  trust  company,  their  rights  to 
their  respective  properties  became 
fixed,  and  any  arrasigemeat  there- 
after made  would  not  revest  either 
with  a  title  or  interest  in  the  land 
after  they  had  parted  with  all  their 
interest  therein.  This  is  especially, 
so  as  to  the  Isjod,  and  in  all  the 
transactions  thereafter  there  was  no 
effort  made  to  undo  what  had  be<»i 
done.  Subsequent  negotiations  had 
to  do  more  especially  with  the  insur- 
ance policies. 
It  is  thought  by  appellee  that  de* 


-Ceased  could  not  have  been  com- 
pelled to  givettie  $1,000  to  her  chil- 
dren, since  this  had  not  been  taken 
into  consideration  by  either  party  in 
the  earlier  stages  of  the  transaction. 
It  is  thought  by  appellee  that  when 
deceased  acceded  to  plaintiff's  de- 
mand in  regard  to  this,  the  question 
arose  as  to  how  the  payment  of  this 
sum  to  plaintiff's  children  at  the 
death  of  her  husband  was  to  be 
made.  It  is  shown  that  his  will  had 
already  been  made,  and  that  the  par- 
ties knew  of  that  fact,  and  that  it 
did  not  contain  a  bequest  of  thib 
character.  True,  the  will  could  have 
been  changed,  but  the  parties  seem 
to  have  provided  for  the  payment  of 
this  $1,000  at  Mr.  Martinis  death  by 
a  provision  in  the  trust  deed.  That 
there  may  be  a  conflict  between  the 
will  and  the  trust  agre^nent  with 
reference  to  the  payment  of  this 
$1,000  need  not  be  considered  here, 
we  think,  because  the  question  is  as 
to  plaintiff's  rig^t  to  dower  in  the 
land. 

We  think  that  the  statement  by 
defendant  after  the  execution  of  the 
deeds*  to  the  effect  »         ^     ^ 
that  it  held  the  hus-  aiTtsion  of 
band's  ptoperty  in  •'•»*'*^- 
trust  for  hitn,  did  not  have  the  effect 
of  revesting  plaintiff  with  an  intor- 
est  in  her  husband's  land,  of  which 
interest  she  had  previously  devested 
herself  by  the  deed.    Under  the  au- 
thority of  Manatt  v.  Griffith,  supra, 
we    think    planitiff  ^.toppei-to 

IS      estopped       from    mmm^rt  «owor 

now  asserting  any  *'*'^'**^  *"  ^•*- 
dower  interest  in  the  land  in  con- 
troversy. 

It  follows,  therefore,  that  the  de- 
cree of  the  District  Court  must  be 
and  it  is  afbmed. 

Gaynor,  Ch.  J.,  Weaver,  and  Stev- 
ens, JJ.|  concur. 


ANNOTATION. 

Barring  dower  by  conveyance  to  tmtftee. 

bar  the  w1ft*s  dower  therein  if  the, 
A  velaatarsr  eonvsgrvnce  by  a  hus-'   husband  retahis  the  benefidal  interest. ' 
band  of  properly  to  a  trustee  does  not'   Davis  r.  Logan  (1SS9)  9  Dana  (Ky.) 


244 


AMERICAN  LAW  BBPOBTS,  ANNOTATED. 


[7  A.L.R. 


185;  Radley  v.  Radley  (1906)  70  N.  J. 
Eq.  248,  62  Atl.  196;.  Goodheart  v. 
Goodheart  (1902)  63  N.  J.  Eq.  746,  53 
Atl.  135;  Meyer  v,  Barnett  (1906)  60 
W.  Va.  467,  6  L.R.A.(N.S.)  1191,  116 
Am.  St.  Rep.  894,  56  S.  E.  206;  Pow- 
drell  V.  Jones  (1854).  2  Smale  &  G.  407, 
65  Eng.  Reprint,  457,  24  L.  J.  Ch.  N.  S. 
123,  18  Jur.  1111,  3  Eq.  Rep.  63,  3 
Week.  Rep.  32. 

Compare  Baker  v.  Syfritt  (1910) 
147  Iowa,  49,  125  N.  W.  998,  and  the 
reported  case  (Martin  v.  Farmers' 
Loan  &  T.  Co.  ante,  238). 

Where  the  husband,  prior  to  his 
marriage,  makes  a  conveyance  to  a 
trustee,  reserving  the  beneficial  use  to 
himself  or  his  assigns,  he  remains 
seised  of  such  an  equitable  estate  in 
fee  as  to  entitle  his  widow  to  dower 
therein.  Meyer  v.  Barnett  (1906)  60 
W.  Va.  467,  6  L.R.A.(N.S.)  1191,  116 
Am.  St.  Rep.  894,  56  8.  E.  206,  wherein 
it  appeared  that  prior  to  his  marriage 
to  the  petitioner  a  man  conveyed  four 
parcels  of  land  to  his  son  by  a  former 
marriage,  in  trust  for  himself.  It  was 
provided  in  the  deed  of  trust  that  the 
trustee  would  make  such  conveyance 
as  the  grantor  should  require.  There 
was  also  a  provision  in  the  deed,  mak- 
ing a  certain  disposition  of  the  prop- 
erty in  case  the  grantor  died  without 
requiring  a  conveyance.  On  being  pe« 
titioned  for  an  assignment  of  dower 
in  the  land,  the  court  held  that  the 
grantor,  being  seised  of 'an  equitable 
estate  in  fee  simple,  his  widow  was 
entitled  to  dower  in  that  estate. 

And  where  a  husband  and  wife  exe- 
cute a  deed  of  trust  to  a  third  person, 
the  husband  reserving  the  sole  benefit 
to  himself,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  the  husband 
is  seised  of  such  an  equitable  estate 
in  fee  simple  as  to  entitle  the  widow  to 
dower  therein,  though  in  the  deed  of 
trust  she  expressly  relinquishes  all 
claims.  Radley  v.  Radley  (1905)  70 
N.  J.  Eq.  248,  62  Atl.  195;  Goodheart 
V.  Goodheart  (1902)  63  N.  J.  Eq.  746, 
53  Atl.  135;  Powdrell  v.  Jones  (Eng.) 
supra.  , 

In  Radley  v.  Radley  (N.  J.^  supra,  it 
appeared  that  a  husband  and  wife  exe- 
cuted a  deed  conveying  a  portion  of 
his  property  to  a  trustee.    The  purpose 


of  the  deed,  as  recited  tjiereiii,  was  to 
place  the  title  in  the  trastee  free  and 
clear  of  the  wife's  dower,  which  she 
thereby  released.  The  tmstae  was  to 
hold  the  property  for  the  sole  benefit 
of  the  husband  and  bis  heirs,  execu- 
tors, administrators,  and  assigns. 
The  trustee  subsequently  executed 
a  declaration  of  trust  to  the  hus- 
band, covenanting,  among  other 
things,  to  convey  the  property  to 
the  husband,  on  written  demand. 
In  a  bill  for  4ower  there  w«e  no 
question  raised  as  to  the  validity  of 
the  agreement,  but  only  what  effect  it 
had  on  the  widow's  dower  right.  The 
court  held  that  while  the  deed  would 
bar  the  widow's  dower  in  the  legal, 
estate,  it  would  not  bar  her  dower  in 
the  equitable  estate  which  was  there- 
by created  in  her  husband,  liiottgh  the 
trustee,  in.  his  declaration  of  trust, 
covenanted  to  reconvey  to  the  husband 
free  and  clear  of  her  dower. 

In  Goodheart  v.  Goodheart  (1902) 
63  N.  J.  Eq.  746,  63  AtL  136,  it  ap- 
peared that  a  husband  and  wife  who 
were  living  apart  entered  into  an 
agreement  whereby  each  conveyed 
their  separate  property  to  a  trustee 
for  their  own  benefit.  The  wife  joined 
in  the  deed  of  the  husband.  The 
trustee  was  bound  to  convey  to  any 
person  the  husband  should  designate. 
Subsequently  the  husband  died  and 
the  widow  brought  a  bill  for  an  as- 
signment of  her  dower.  It  was  held 
that  the  husband  was  seised  of  such 
an  equitable  estate  of  inheritance  as 
to  entitle  the  widow  to  dower  therein, 
though  the  trustee  conveyed  the  prop- 
erty after  his  death. 

In  Powdrell  v.  Jones  (1854)  2  Smale 
ft  6.  407,  65  Eng.  Reprint,  457,  it  ap- 
peared that  copyhold  land  was  pur- 
chased by  the  petitioner's  husband.  It 
was  surrendered  to  the  use  of  him  and 
his  assigns  for  life  and  after  his  de- 
cease to  such  use  as  he  by  will  should 
surrender  or  devise.  The  wife  joined 
the  husband  in  the  surrender.  The 
husband  was  admitted  in  fee  and  by 
his  will  devised  the  copyhold  to  a  trus- 
tee on  trial  for  sale.  It  was  a  custom 
of  the  manor  that  the  dower  of  k-  wife 
could  be  destroyed  only  by  her  volun- 
tary   surrmder.     Holding   Uiat   the 
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widow  was  entitled  to  dower,  the  court 
said:  ''This,  therefore,  is  a  case  In 
which,  the  husband  having  been  seised 
of  the  fee. simple  and  inheritance  of 
this  copyhold  during  the  coverture,  the 
widow  is,  I  think,  entitled  to  her  free 
bench  according  to  the  custom  of  the 
manor,  as  proved  by  the  evidence.'' 

But  in  Baker  v.  Syfritt  (1910)  147 
Iowa,  49, 125  N.  W»  998,  an  action  by  a 
Widow  for  an  assignment  of  dower  in 
the  estate  of  her  deceased  husband,  it 
appeared  that  the  huaband  had  made 
a  joint  will  with  his  former '  wife, 
whereby  the  survivor  was  to  hold  the 
property  to  his  or  her  use  during  their 
life,  and  ether  provisions  after  the 
survivor's  death  were  therein  made. 
On  the  queation  of  the  relinquiahment 
of  dower  the  court  held  that  if  hus- 
band and  wife  execute  a  joint  instf u- 
ment»  whether  a  deed,  a  will,  or  any 
other  instrument,  creating  a  trust  for 
the  benefit  of  a  third  person,  the  wife's 
dower  is  thereby  relinquished. 

The  reported  case  (Mabtin  v.  Farm- 
ers' Loan  A  T.  Co.  ante,  288),  holds 
that  when  a  husband  and  wife  execute 
a  deed  of  all  their  property  to  a  third 
person  with  the  view  of ''liviBg  apart, 
the  wife  is  barred  from  claiming  dow- 
er in  that  land  portioned  off  to  her 
husband  even  though  it  appear  that 
the  third  person  holds  the  property  in 
trust  for  the  husband. 

Ezceptloas  to  rale. 

If  the  trustee  of  a  husband  conveys 
the  property  In  accordance  with  the- 
directions  of  the  husband  during  his 
lifetime,  the  right  to  dower  therein  is 
lost.  Thus,  in  Goodheart  v.  Goodheart 
(N.  J.)  supra,  stated  at  length  in  the 
preceding  subdivision,  the  court  held 
that  the  right  to  dower  was  lost  in 
property  which  was  conveyed  by  the 
trustee  by  order  of  the  husband,  in  his 
lifetime. 

But  in  Davis  v.  Logan  (1839)  9  Dana 
(Ky.)  185,  it  appeared  that  by  a  parol 
partition  of  the  property  of  a  decedent 
by  his  heirs*  a  certain  lot  was  allotted 
to  the  plaintiff's  husband,  who  was 
then  married.  Subsequently  the  heirs 
conwed    this   property    allotted    to 


them  to  a  trustee  to  facilitate  a  con- 
veyance to  purchasers.  The  trustee 
thereupon  sold  the  lot  with  two  others 
to  the  defendant.  In  an  action  for  the 
assignment  of  dower  tiie  court  held 
that  the  widow  was  entitled  to  dower 
in  the  lot  allotted  to  her  deceased  hus- 
band. ! 
Where  a  husband  was  a  stockholder 
in  a  corporation  which  conveyed  its 
property  to  a  trustee  to  convey  to  the 
trustees  of  an  association,  and  he  con- 
veyed whatever  interest  he  had  there- 
in to  the  same  trustee  for  the  same 
purpose,  a  subsequent  relinquishment 
of  dower  by  his  wife  to  the  trustee 
was  held  to  be  effectual  to  bar  her 
dower  therein,  though  the  title  bad 
then  passed  out  of  the  trustee.  Hull 
V.  Glover  (1888)  126  Ul.  122,  18  N.  E. 
198.  In  that  case  it  appeared  that  sev- 
oral  persons  in  contemplation  of  form- 
ing a  corporation  advanced  money  to 
one  of  their  number  to  purchase  land. 
The  land  was  purchased  in  this  per- 
son's name,  and,  on  the  incorporation 
of  the  company,  he  made  a  declaration 
of  trust  in  its  favor.  Certificates  of 
stock  were  issued  to  those  who  had 
advanced  the  money.  Later  the  stock- 
holders agreed  to  form  a  private  asso- 
ciation. Oa  the  formation  of  the 
association  it  was  agreed  that  three 
trustees  were  to  hold  the  land  for  the 
association.  The  corporation  executed 
a  deed  of  the  land  to  one  of  their  num- 
ber. Each  of  the  stockholders  and  his 
wife  conveyed  whatever  interest  he 
had  therein  to  the  designated  person, 
who  conveyed  to  the  trustees.  It  ap- 
peared, among  other  things,  that  the 
wife  of  one  of  the  stockholders  did  not 
release  her  dower  in  her  husband's 
interest  until  some  time  after  he  had 
executed  the  deed  of  conveyance  of 
his  interest.  It  was  contended  that, 
the  trustees  having  parted  title,  the 
release  did  not  operate  to  release  her 
dower.  The  court  held,  however,  that 
the  release  was  effective  to  bar  her 
dower,  since  such  interest  might  be 
released  to  the  owner  of  the  ftee  or  to 
anyone  in  privity  with  the  fee  as  to  a 
warrantor  of  the  title  for  the  benefit 
of  the  grantee.                      R.  G.  L. 
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M.  B.  GOLDMAN 

V. 

DANIEL  FEDER  &  COMPANY,  Plff.  in  Err. 

West  Virginia  Supreme  Court  of  Appeals  ^  Septeniber  30 1  1919. 

(—  W.  Va.  — ,  100  S.  E.  400.) 

Landlord  and  tenant  —  covenant  not  im  sublet  —  offect  of  aseigmHent. 

1.  A  covenant  in  a  lease  not  to  sublet  the  premises,  the  terms  of  which 
are  not  enlarged  by  anything  in  the  context,  nor  otherwise,  accompanied 
by  a  forfeiture  and  reentry  clause,  is  not  broken  by  an  assignment  of  the 
lease. 

[See  note  on  this  question  heffinning  on  page  249.] 


—  statutory  covenant  against  assign- 
ment. 

2.  The  statute,  §  21,  chap.  72,  Code 
(§  3800),  providing  a  short  and  simple 
form  of  covenant  against  assignment, 

Headnotes  1  and  2  by  Poffenbarger, 
J. 


does  not  enlarge  a  covenant  against 
subletting. 

—    oevenant    against    suMettaig    -^ 

waiver. 

8.  A  Imsor  cannot  waive  a  covenant 
against  subletting  after  he  has  parted 
with  title  to  the  premises* 


Error  to  the  Circuit  Court  for  Kanawha  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  of  unlawful  detainer  brought  to  recover 
possession  of  certain  premises,  and  damages  for  the  detention  thereof. 
Reversed. 

The  facts  are  stated  in  the  opinioiv  of  the  court  ^ 

Messrs.  Morton  &  Mohler,  for  plain-  1  Taylor,  Land.  &  T.  §  402,  p.  508 ; 
tiff  in  error :  2  Taylor,  Land,  ft  T.  §  42^  p.  1 ;   1 


No  demand  for  possession  of  the 

Premises  in  dispute  having  been  made 
y  plaintiff  upon  defendant,  the  per- 
emptory instruction  asked  for  by  it 
should  have  been  given. 

Bennett  v.  Hollinger,  66  W.  Va.  887, 
66  S.  E.  M2. 

Any  competent  evidence  tending  to 
prove  that  defendant  lawfully  held 
possession  of  the  storeroom  known  as 
No.  25  Capitol  street  should  have  been 
allowed  to  go  to  the  jury  without 
qualification  or  restriction  of  its  force 
or  purpose  by  the  trial  court. 

Wigmore,  Ev.  §  10;  Lyons  v.  Fair- 
mont Real  Estate  Co.  71  W.  Va.  754,  77 
S.  £.  526;  Kirchner  v.  Smith,  61  W.  Va. 
484,  58  S.  E.  614,  11  Ann.  Cas.  870. 

The  court  will  presume,  in  the  ab- 
sence of  evidence  to  the  contrary,  that 
the  defendant  is  in  possession  under 
an  assignment  of  the  lease  in  question. 

Bedford  v.  Terbune,  30  N.  Y.  453,  86 
Am,  Dec.  894;  1  Taylor,  Land.  &  T.  §  6; 
p.  5. 

A  lease  for  a  term  of  years  is  always 
assignable,  if  not  forbidden  by  some 
stipulation  contained  therein. 


Minor,  Real  Prop.  §  871,  p.  446. 

A  covenant  in  a  lease,  providing 
that  the  lessee  will  not  sublet  the 
premises  without  the  written  consent 
of  the  lessor,  is  not  violated  by  an  as- 
signment of  said  lease  without  the 
consent  of  the  lessor,  there  being  no 
covenant,  or  stipulation,  prohibiting 
an  assignment  of  the  lease,  contained 
therein. 

1  Minor,  Real  Prop.  §  417,  note  3, 
§§  420,  1200,  1224;  1  Tiffany,  Real 
Prop.  §§  46,  48,  pp.  106,  118,  notes  227, 
260;  24  Cyc.  974,  notes  66-68;  16 
R.  C.  L.  8§  820,  829;  Wainwright  v. 
Bankers'  Loan  &  Invest.  Co.  Ann.  Cas. 
1918B,  890,  note;  West  Shore  R.  Co. 
v.  Wenner,  70  N.  J.  L.  233,  108  Am.  St. 
Rep.  801,  67  Atl.  408,  1  Ann.  Gas.  790; 
1  Taylor,  Land.  &  T.  §  408,  p.  609; 
Field  V.  Mills,  88  N;  J.  L.  264;  2  Minor, 
Inst.  2d  ed.  p.  167. 

Messrs.  Morgaa  Owen  and  £•  B. 
Dyer,  for  defendant  in  error: 

A  covenant  not  to  underlet  or  sub- 
let restrains  assignment,  and  a  cove- 


GOLDMAN  V. 

(—  W.  Va.  — 

sant  not  to  tasign  reetrains  a  subMr 
ting. 

Kanawha-Gauley  Coal  ft  Coke  Co.  v. 
Sharp,  73  W.  Va.  427,  62  I4.B.A.(N.S.) 
968,  80  S.  E.  781,  Ann.  Cas.  1916E,  786; 
Den  ex  dem,  Bockover  v.  Post,  25  N. 
J.  L.  285;  Grecnaway  v.  Adams,  12 
Ves.  Jr.  396,  33  Eng.  Beprint,  149; 
Bemis  v.  Wilder,  100  Mass.  446 ;  Shai- 
tuck  y.  LoFejoy,  8  Gray»  204 ;  Shumway 
V.  ColUna,  6  Gray,  227;  Austin  t.  Har- 
ri8»  10  6ray»  296;  Upt#n  v.  Hoamer,  70 
N.  IL  493,  49  Ail.  96;  Gulf,  C.  t  S.  F. 
R.  Co.  V.  Sattegast,  79  Tex.  256,  15  S. 
W.  228;  Matthews  v.  Whitaker,  —  Tex. 
Civ.  App.  — ,  28  S.  W.  538. 

An  underlease  operates  as  a  breach 
if  the  lease  contains  a  proviso  that 
it  shall  be  void. 

Doe  ex  dem.  Holland  v.  Worsley,  1 
Campb.  20;  Woodfall,  Land.  &  T.  9th 
ed.  553;  Piatt,  Covenants,  408;  Roe  ex 
dem.  Gregson  v.  Harrison,  2  T.  R.  425, 
100  Eng.  Reprint,  229,  1  Revised  Rep. 
513;  Louisville  Gunning  System  v. 
Paries,  126  Ky.  532,  18  L.R.A.(N.SL) 
587,  104  S.  W.  331;  Greenl.  Ev.  §  328; 
Jackaon  ex  ^^m*  Church  v.  Brownson, 
7  Johns.  227,  5  Am.  Dec.  258;  Arch- 
bold,  Land.  &  T.  102. 

In  Weat  Virginia  and  Virginia  there 
is  no  distinction  made  as  to  the  breach 
of  a  covenant  not  to  assign  and  one 
not  to  sublet. 

Kanawha'-Gauley  Coal  &  Coke  Co.  v. 
Sharp,  73  W.  Va.  427,  52  L.RA.(N-S.) 
968,  80  S.  £.  781,  Ann.  Cas.  1916E,  786; 
Wainwright  v.  Bankers'  Loan  &  Invest. 
Co.  112  Va.  630,  72  S.  E.  129,  Ann.  Cas. 
1913B,  887;  O'Keefe  v.  Kennedy,  3 
Gush.  325. 

Poffenbarger,  J.,  delivered  the 
opinion  of  the  court : 

The  judgment  now  under  review 
is  one  for  the  plaintiff  in  an  action 
of  unlawful  detainer,  commenced  in 
a  justice's  court,  in  which  the  de- 
fendant prevailed.  On  an  ietppeal  in 
the  intermediate  eonrt  of  Kanawha 
county,  the  plaintiff  prevailed,  and 
the  circuit  court  of  said  county  t^^ 
fused  a  writ  of  error  to  the  judg- 
ment. 

The  plaintiff  having  acquired  the 
title  to  the  premises  in  question, 
within  the  term  prescribed  by  a 
lease  thereof  exaeuted  by  his  grant* 
or,  two  srears,  commencing  March  1, 
1917,  and  while  the  lessee  wais  in 
possession,  on  or  about  May  1, 1917, 
proceed  upon  the  theory  of  a  for-* 
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feiture  of  1^  lease,  occasioned  by 
an  assignment  thereof  by  the  leesee, 
executed  April  8,  1918.  It  contains 
a  covenant  not  to  sublet  the  prem<- 
iaes  without  the  written  consent  of 
the  lessor,  but  no  covenant  not  to 
assign.  The  daim  is  that  the  as- 
signment constitutes  a  breach  of  the 
covenant  against  subletting. 

The  lessor  was  U.G«  Young;  the 
lessee,  Adleberg&  Berman,  Incorpo- 
rated; the  purchaser  of  the  prop- 
erly, M.  B«  6<ddn^n;  and  the  as* 
signees  of  the  lease,  Daniel  Foder  & 
Company.  The  premises  are  de- 
scribed as  the  store  at  26  Capitol 
street,  in  the  city  of  Charieston. 

Failure  of  the  plaintiff  to  dja^ 
prove  consent  to  the  assignment  by 
his  grantor  is  relied  upon  by  the  de- 
fendant, as  a  defect  in  tihe  case  made 
by   the    evidence.     Such    consent, 
given  long  after  the 
grantor  had  parted  {;5J^JJ!!*  •** 
with  his  title,  would  «ovewwit 
have  been  unavail-  ifulniL^i^r. 
ing.    Such   a  cove- 
nant is  for  the  benefit  of  the  lessor 
and    his  assigns.    The  former  no 
longer  has  any  interest  in  it ;  where-* 
fore  he  clearly  has  no  right  to  give 
assent  to  an  assignment  of  the  tease 
or  a  subletting  of  the  premises. 

The  vital  question  in  the  case  is 
whether  the  assignment  ocHistitnted 
a  breach  of  the  covenant  net  to  sub-* 
let,  and,  as  to  it,  there  is  some  con* 
ilict  in  the  authorities.  That  it  does 
has  been  distinctly  held  in  at  least 
two  cases.  Qreenaway  v.  Adams,  12 
Ves.  Jr.  395,  33  Eng.  Reprint,  149 ; 
Den  ex  dem.  Bockover  v.  Post,  25  N. 
J.  L.  285.  But  the  lattey  was  over- 
ruled in  Field  v.  Mills,  33  N,  J.  L. 
254.  It  is  claimed  that  Upton  v. 
Hosmer,  70  N.  H.  493,  49  Atl.  96, 
asserts  this  doctrine,  and  there  are 
some  expressions  in  the  opinion 
that  seem  to  countenance  it ;  but  the 
covenant  not  to  sublet  was  read  in 
connection  witii  other  provisions  of 
the  lease,  which,  in  the  opinion  of 
the  court,  broadened  its  scope.  In 
conclusion,  the  court  said:  "The 
purpose  of  the  restrictive  clause  ap*- 
pears  to  have  been,  not  so  much  to 
control  the  sale  of  the  cottage,  as  to 
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prohibit  the  lessee,  his  hein  sind 
assigns,  from  making  an  assignment 
of  the  lease  without  first  obtaining 
the  consent  of  the  lessor,  his  heirs 
and  assigns/' 

Hence  the  covenant  was  construed 
to  be  one  not  to  assign  as  well  as  one 
against  subletting.  In  Boston,  C.  & 
M.  R.  Co.  V.  Boston  &  D.  R.  Co.  65 
N.  H.  898,  23  Atl.  629,  Uie  covenant 
was  not  to  assign,  and  the  court  held 
it  had  been  broken  by  an  assign- 
ment»  not  an  underletting.  In  Berry 
V.  Taunton,  Cro.  Eliz.pt.  1,  p.  831, 
78  Eng.  Reprint,  581,  the  tenant 
devised  the  term,  and  the  question 
was  whether  his  act  violated  a  cove- 
nant not  to  demise  for  more  than 
from  year  to  year.  The  eourt  mere- 
ly held  that  a  devise  was  within  the 
meaning  of  the  word  ''demise."  In 
Roe  ex  dem.  Gregson  v.  Harrison,  2 
T.  R.  425,  100  Eng.  Reprint,  229, 
1  Revised  Rep.  618,  the  covenant 
was  against  both  subletting  and  as- 
signment»  wherefore  either  consti- 
tuted a  breach.  In  Doe  ex  dem. 
Holland  v.  Worsley,  1  Campb.  20, 
the  covenant  was  not  to  assign  or 
otherwise  part  with  the  premises. 
It  obviously  included  both,  as  the 
court  held.  In  Shattuck  v.  Lovejoy, 
8  Gray,  204,  the  covenant  by  its 
terms  went  beyond  a  mere  sublet- 
ting. The  tenant  bound  himself  not 
to  permit  any  other  person  or  per- 
sons to  occupy  or  improve  the  prem- 
ises, without  written  consent  of  the 
lessor.  Such,  also,  was  the  charac- 
ter of  the  covenant  in  Austin  v. 
Harris,  10  Gray,  296.  Under  a  stat- 
ute providing  that,  "if  lands  or  tene- 
ments are  rented  by  the  landlord  to 
any  person  or  persons,  such  person 
or  persons  renting  said  lands  or 
tenements  shall  not  rent  or  lease 
said  lands  or  tenements  during  the 
term  of  said  lease  to  any  other  per- 
son without  first  obtaining  the  con- 
sent of  the  landlord,  his  agent  or 
attorney,''  both  assignment  and  un- 
derletting, without  consent,  are 
forbidden.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Settegast,  79  Tex.  256, 15  S.  W.  228. 
This  conclusion  was  arrived  at  by 
application  of  the  liberal  rule  of  con- 
struction, which  is  g^ierally  held  to 


be  inapplicable  to  statutes  imp<Mk 

ing  forfeitures. 

Against  this  meagemess  of  au- 
thority for  the  proposition  that  an 
assignment  is  within  the  meaning  of 
a  covenant  not  to  sublet,  there 
stands  a  very  considerable  array  of 
authority  holding  the  contrary. 
Field  V.  Mills,  38  N.  J.  L.  254; 
Lynde  v.  Hough,  27  Barb.  416 ;  Tif- 
fany, Land.  &  T.  §  48 ;  Taylor,  Land. 
&  T.  §  403.  Covenants  against  as- 
signments and  against  underletting 
are  both  strictly  construed,  because 
they  are  penal  in  character,  work- 
ing forfeitures,  and  because  they  are 
restraints  upon  alienation.  16  R.  C. 
L.  p.  832 ;  Tiffany,  Real  Prop.  §  46 ; 
Minor,  Real  Prop.  §  417.  To  be 
within  the  operation  of  such  a  cov- 
enant, the  thing  done  must  fall 
within  its  terms,  its  letter,  as  well 
as  within  its  spirit  or  purpose.  This 
is  the  rule  of  strict  construction. 
Besides,  there  is  a  vast  difference  in 
principle    between    an    assignment 

and  a  sublease,  as  ..^Mj^^n^t  aot 
well     as     between  to  anbict-^ff^et 
their  legal    results.  •'  "■«»"«—<- 
These  differences  render  it  impos- 
sible to  say  an  assignment  is  within 
the  terms  of  a  covenant  against  sub- 
letting. 

In  the  argument  submitted  for 
the  defendant  in  error,  §  21  of  chap- 
ter 72  of  the  Code  (§  3800) » defining 
the  scope  and  effect  of  a  covenant 
not  to  assign  without  leave,  is  in- 
voked ;  but  it  clearly  has  no  applica- 
tion. It  does  not  define  a  covenant 
not  to  sublet.  It  merely  provides  a 
short  and  convenient  form  of  the 
common-law  covenant  against  as- 
signments, or  a  sub- 
stitute therefor;  ;34eLa«r 
and  all  of  its  terms  •?i*i**i 
fall  within  the 
meaning  of  "assignment,"  not 
"demise"  or  "sublet"  Though 
Kanawha-Gauley  Coal  &  Coke  Co.  v. 
Sharp,  73  W.  Va.  427,  62  L.R.A. 
(N.S.)  968,  80  S.  E.  781,  Ann.  Cas. 
1916E,  786,  involved  a  lease  con- 
taining a  covenant  not  to  sublet, 
and  an  assignment  seMcm  to  have 
been  treated  by  the  parties  adft  a  pos- 
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sible  breach,  a  decision  as  to  itB 
effect  can  hardly  be  said  to  have 
been  rendered,  since  the  case  turned 
upon  an  issue  as  to  waiver,  and  the 
court  did  not  enter  upon  any  inquiry 
as  to  the  interpretation  and  effect 
of  the  covenant. 
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Under  the  principles  and  conclu- 
sion stated,  there  was  no  breach  of 
the  covenant,  and  the  plaintiff  was 
not  entitled  to  recover.  Hence  the 
judgment  must  be  reversed,  the  ver- 
dict set  aside,  and  the  case  re- 
manded. 


ANNOTATION. 
AMignment  of  lease  as  breach  of  covenant  against  subletting. 


View  iluit  msslKaaieAt  Is  aot  breaoli  of 
eoTMuuii. 

.  On  the  theory  that  a  sublease  and 
an  assignment  of  a  lease  are  so  dis- 
tinet  that  the  mention  of  one  does  not 
include  the  other,  it  is  held  in  some 
jorisdictions  that  an  assignment  of 
the  lease  is  not  a  breach  of  a  covenant 
against  subletting.  Field  v.  Mills 
(1869)  33  N.  J.  L.  264;  Lynde  v. 
Hough  (1857)  27  Barb.  (N.  Y.)  415; 
Re  Dole  [1899]  1  Ir.  R.  113.  And  see 
the  reported  case  (Goldman  v.  Daniel 
(*EDER  &  Co.  ante,  246). 

Thus,  in  Field  v.  Mills  (N.  J.)  su- 
pra, it  appeared  that  the  lessee  held 
the  premises  under  a  covenant  "not  to 
let  or  sublet  the  whole  or  any  part  of 
said  premises*'  without  the  written 
consent  of  the  lessor.  The  lessee,  with- 
out such  consent,  later  assigned  the 
premises,  and  the  court  held  that  such 
assignment  was  not  a  breach  of  the 
covenant,  saying:  '^'Hie  usual  rule  of 
construction,  and  one  which  cannot  be 
tte  sedulously  guarded,  is,  that  the 
intentions  of  parties  to  conlraets  must 
be  gathered  from  the  words  used  by 
them.  The  question  never  is,  what 
purpose  they  intended  to  express,  but 
what  purpose  they  have  SKpressed, 
•  .  .  Now,  an  underletting  is  an 
entirely  distinct  thing  from  an  assign- 
ment; and  if,  by  construction,  the  one 
is  to  be  held  to  embrace  the  other,  it 
certainly  must  be  by  the  application 
of  a  principle  entirely  anomalous.  The 
rule  thus  introduced  would  seem  to  be 
this,  if  by  the  use  of  clear  terms  the 
doing  of  a  certain  thing  is  prohibited, 
and  if  in  consequence  thereof  it  seems 
very  strange  that  something  else  was 
not  likeivise  prohibited^  that  in  such 
case  we  are  to  regard  the  latter  act 
M  within  the  prohibition.     The  ad- 


mission of  such  a  principle  would 
seem  to  unsettle  the  entire  system 
regulating  the  construction  of  con- 
tracts.*' 

But  in  Den  ex  dem.  Bockover  v.  Post 
.(1855)  25  N.  J.  L.  285,  it  appeared 
that  a  lease  contained  a  covenant  by 
the  tenant  that  he  would  not  underlet 
the  premises  without  the  consent  of 
the  landlord.  The  tenant,  without 
such  consent,  assigned  the  premises, 
and  the  assignee  thereof  in  turn  sub- 
let them  to  the  plaintiff.  On  a  vaca- 
tion of  the  premises  by  the  assignee, 
the  landlord  re-entered  the  same  and 
took  possession.  The  assignee  there- 
upon brought  an  action  against  the 
landlord  to  obtain  the  premises.  It 
was  held  that  while  the  assignment 
was  a  breach  of  the  covenant  against 
subletting,  nevertheless,  the  breach 
gave  the  landlord  no  right  of  re-entry 
in  the  absence  of  a  stipulation  making 
a  breach  work  a  forfeiture  or  deter- 
mination of  the  tenant's  estate.  In 
commenting  on  that  decision  and  its 
apparent  accord  with  the  English  case 
of  Greenaway  v.  Adams  (1806)  12 
Ves.  Jr.  395,  83  Eng.  Reprint,  149,  the 
court  in  Field  v.  Mills  (N,  J.)  supra, 
said:  "In  Den  ex  dem.  Bockover  v. 
Post  (1*55)  25  N.  J.  L.  291,  in  the 
opinion  delivered  in  this  court,  the 
case  of  Greenaway  v.  Adams  was  re- 
ferred to  with  apparent  approval,  so 
as  to  Justify,  if  not  necessitate,  the 
ruling  made  at  the  circuit  in  lAie  pres- 
ent case.  But  in  the  reported  case, 
this  question,  now  presented,  was  only 
incidentally  involved,  and  I  do  not  un- 
derstand that  any  matured  opinion 
was  intended  to  be  expressed  on  the 
subject  now  decided.  Indeed,  from 
the  studied  caution  displayed  in  the 
expressions  used  touohing  this  doc«* 
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trina^  my  inference  is  that  it  was  left, 
ex  iadustria,  open  for  future  consid* 
eration/' 

In  I^nde  v.  Hough  (1857)  27  Barb. 
(N.  Y»)  415,  an  ejectment  proceeding 
brought  by  the  landlord  against  an 
assignee  of  the  term,  it  was  held  that 
an  assignment  of  the  term  by  the 
lessee  without  the  landlord's  consent 
was  not  a  breach  of  a  covenant  pro- 
viding that  the  tenant  would  not  let 
or  underlet  the  whole  or  any  part  of 
the  demised  premises  without  the 
written  consent  of  the  landlord  under 
the  penalty  of  forfeiture  and  damages. 
The  court  said:  ''I  cannot  entertain 
any  doubt  that  in  an  action  of  eject- 
ment for  the  breach  of  a  condition  we 
must  hold  that  the  words  'let  and 
underlet'  mean  a  demise  or  underlet- 
ting, and  not  an  assignment,  of  the 
whole  interest.  ...  It  seems  plain 
to  me  that  the  literal  meaning  of 
the  word  'let^  does  extend  to  an  as- 
signment of  the  term,  and  if  so  we 
have  no  right  to  speculate  upon  the 
question  whether  it  would  be  reason- 
able or  otherwise  for  a  landlord  to 
forbid  an  underlease,  and  not  an  as- 
signment. It  is  enough  that  by  a 
strict  and  literal  interpretation  of  this 
covenant,  it  does  not  include  such  an 
assignment  as  was  proved  on  the 
trial." 

In  Re  Doyle  [1899]  1  Ir.  R.  113,  it 
appeared  that  a  lessee  held  the  prem- 
ises under  a  covenant  not  to  let  or 
demise  the  premises  without  the  les- 
sor's consent.  The  lessee  assigned 
the  premises.  The  assignee  then  sold 
the  premises  to  a  purchaser  who  re- 
fused to  take  them  until  the  assignee 
obtained  .the  lessor's  consent  to  the 
assignment  It  was  held  that  the 
premises  of  the  covenant  restrained 
subletting  only,  and  hence  it  was  un- 
necessary for  the  assignee  to  obtain 
the  lessor's  consent  to  make  title. 

View    ttiail    «Mlgmii«at    is    breach    •£ 


In  some  jurisdictimis  the  rule  ap<- 
pears  to  be  that  an  assignment  of  a 
lease  is  a  breach  of  a  covenant  against 
subletting.  The  cases  upholding  this 
view  dSselese,  however,  that  in  com- 
paratively  few  was  the  exact  point 
raised  and  decided,  the  holdings  being 


in  the  main  argumentative  or  by  way 
of  dictum  or  controlled  by  the  peculiar 
terms  of  the  covenant.  Shattuck  v. 
Lovejoy  (1867)  8  Gray  (Mass.)  204; 
Austin  V.  Harris  (1858)  10  Gray 
(Mass.)  296;  Harmen  v.  Dickarson 
(1916)  —  Mo.  App.  — ,  184  S.  W.  139; 
Upton  V.  Hosmer  (1900)  70  N.  H.  493, 
49  Atl.  96;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Settegast  (1891)  79  Tex.  256,  15  S.  W. 
228;  Greenaway  v.  Adams  (1806)  12 
Ves.  Jr.  895,  88  Bng.  Reprint,  149. 

The  leading  case  in  support  of  this 
view  is  Greenaway  v.  Adams  (Bag.) 
supra.  In  that  ease  it  appeared  that 
the  lessee,  without  the  oenaent  of  the 
landlord,  agreed  to  sell  her  leaseiiold 
interest  in  a  public  house  to  t^e  plain- 
tiff, bnt  the  offer  was  rejected  on  the 
ground  that  she  had  no  power  to  as- 
sign because  ef  a  covenant  in  her 
lease  that  she  would  not  "let,  set,  or 
demise'*  the  premises  or  any  part  for 
all  or  any  part  of  the  term  without  the 
written  consent  of  the  lessor.  The 
lessee  thereupon  assigned  to  another, 
whereupon  the  first  purchaser  brought 
an  action  to  compel  the  lessee  to  ke^ 
her  agreement.  It  was  held  that  an 
assignment  was  a  breach  of  the  cove- 
nant against  subletting,,  hence  specific 
performance  would  not  lie.  The  court 
said:  "It  would  be  very  strange  if 
the  landlord  meant  to  restrain  under- 
letting, that  he  should  not  mean  to 
forbid  the  tenant  to  part  with  the 
whole  interest.  Clearly,  both  accord- 
ing to  the  letter  and  the  spirit,  this 
covenant  did  restrain  assignment 
without  license." 

.  In  Shattuck  v.  Lovejoy  (1887)  * 
Gray  (Mass.)  204,  wherein  a  land- 
lord sought  to  recover  possession  of 
the  premises  from  the  agent  of  the 
assignee,  the  case  hinged  on  the  rem- 
edy which  the  landlord  should  pursue 
for  a  breach  of  the  covenants  in  the 
lease.  It  was  held  therein  that  where 
the  lessee  assigned  the  premises  with- 
out the  landlord's  knowledge  or  con- 
sent, and  in  direct  violation  of  the 
covenant  that  he  would  not  "lease,  un^ 
derlet,  nor  permit  any  other  pers<te 
or  persons  to  occupy*'  the  premises, — 
an  assignment  was  not  by  itself  a  ter- 
mination of  the  estate,  but  Iftiat  the 
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landlord  must   re-enter   in   order   to  * 
cause  the  estate  to  revert. 

In  Austin  v.  Harris  (1858)  10  Gray 
(Mass.)  296,  it  appeared  that  a  lessee 
held  the  premises  under  a  lease  pro- 
viding thatt  the  lessee  wvuid  Bet  "IcufR 
nor  sublet  nor  permit  any  other  per- 
son or  persons"  to  oecupy  the  prem- 
ises without  the  written  consent  of 
the  landlord.  The  lessee,  without  the 
written  consent  of  the  landlord,  as- 
signed ^e  premises  to  a  purchaser, 
but  tlie  purchaser  refused  to  take  the 
Bisne  until  the  lessee  had  obtained  the 
landlord's  consent  to  the  assigAment. 
The  lessee  thereupon  brouglit  an  ac- 
tion against  the  purchaser  to  recover 
the  price  agreed  upon  for  the  assign- 
ment The  court  held  that  the  assign- 
ment operated  to  termiiiats  the  lessee's 
estate,  aad  hence  it  convei^ed  ae  title 
to  the  purchaser.  « 

In  Harmon  v.  Dickersoa  (1916)  — 
Mo.  App.  — ,  184  S.  W.  189,  it  was  held 
that  the  lessee  could  forfedt  the  estate 
of  a  sublessee  for  making  an  assign- 
ment of  the  lease  in  violation  of  the 
covenant  that  he  would  not  ^'sublet  or 
allow  any  other  tenant  to  come  in  with 
or  under  him  without  the  written  con- 
sent of  the  landlord. 

In  Upton  V.  Hosmer  (1900)  70  N.  H. 
493,  49  Ati.  96,  it  appeared  lOiat  the 
lease,  in  addition  to  the  covenant  tiiat 
the  lessee  wonld  not  ''underlet  to  any 
person  unless  with  the  consent"  of 
the  landlord,  further  provided  that  the 
lessee  and  his  heirs  would  have  the 
right  at  any  time  to  remove  a  cottage 
which  Ijie  lessee  had  built  on  the 
premises,  but  that  the  lessee  should 
not  "sell"  the  property  to  remain  on 
the  premises  without  the  consent  of 
the  landlord.  The  court  construed 
these  provisions  together  and  held 
that  they  restrained  an  assif^ment, 
saying:  '^Besides  the  lessee's  cov^ 
nant  not  to  underlet  without  the  les- 
sor's consent,  the  lease  provided  that 
the  lessee  and  his  heirs  should  have 
the  right  at  any  time  ...  to  ter- 
minate their  lease  and  remove  his  cot- 
tage;' also  that  'with  the  consent  of 
the  lessor*  they  mis^t  'sell  .  .  .  the 
same,  to  be  occupied  on  the  premises/ 
No  restrictioQs  were  plaeed  upon  the 


sale  of  the  cottage  after  removal,  upon 
a  termination  of  the  lease;  but  the 
lessee,  his  heirs  and  assigns,  were  not 
permitted  to  make  a  sale  of  it,  to  re- 
main upon  the  premises,  without  the 
consent  of  the  lessor;  his  heirs  and 
assigns.  The  purpose  of  the  restric- 
tive clause  appears  to  have  been  not 
so  much  to  control  the  sale  of  the 
cottagiB,  as  to  prohibit  the  lessee,  his 
heirs  and  assigns^  from  making  an  as- 
signment of  the  lease  without  first  ob- 
taining the  consent  of  the  l^sor,  his 
heirs  and  assigns." 

But  see  S|»ear  v.  Fuller  <:1885)  8 
N«  IL  174,  28  Am.  Dec.  891,  where  the 
lease  provided  that  the  lessee  should 
not  '^lease  nor  underlet"  the  premises 
without  the  landlord's  consent,  and 
reserved  no  right  of  re-entry  in  case 
«f  a  breach.  The  court  held  that  an 
unauthorised  assignment  by  the  lessee 
di^  not  work  a  forfeiture,  but  merely 
gave  the  landlord  an  action  for  dam- 
ages. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Sette- 
gast  (1891)  79  Tex.  256,  15  S.  W.  228, 
it  was  held  that  an  assignment,  though 
not  strictly  within  the  letter,  was 
nevertheless  within  the  spirit  of  a 
statute  (Rev.  Stat  §  3122)  pffovMiiig 
as  follows:  ''When  lan4s  or  tene- 
ments are  vented  by  landlords  to  any 
pieorsoB  or  persons,  such  person  er  per- 
sons .  .  :  shall  not  r^it  or  lease 
said  lands  or  tenements  during  term 
of  said  lease  to  any  other  person  with- 
out first  obtaining  the  consent  of  his 
landlord."  Hence  it  was  held  that 
the  landlord  could  cancel  a  lease  made 
by  him  to  one  railroad  company  which 
was  later,  without  his  knowledge  or 
consents  assigiied  to  another.  The 
jcourt  said:  "The  language  employed 
in  this  article  leads  ns  to  the  conclu- 
sion that  the  person  who  framed  it 
did  not  have  in  mind  the  technical 
distinction  between  an  assignment 
and  an  underlease,  .and  that  it  was  not 
the  intention  to  prohibit  the  one  and 
allow  the  other.  Both  are  equally 
within  the  evil  which  was  sought  to 
be  remedied;  and  while  an  assignn^eut 
does  not  come  strictly  within  the  let- 
ter it  is  within  the  spii;it  of  tbe  stat- 
ute." M.  T.  McC. 
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PEARL  McCREERY  JOHNSTON  et  aL,  Appta^ 

V. 

L  E.  BEE  et  aL 

We^  Virginia  Supreme  Coure  of  AppmaU — Sfl|ilgm>gr  28^  IBtm. 

(—  W.  Va.  — ,  100  S.  E.  486.) 

Witness  —  knowledge  of  handwriting  through  possession. 

1.  Grandchildren  who  have  obtained  their  knowledge  of  their  grand- 
mother's handwriting  only  by  inspection  and  repeated  readings  of  letters 
from  the  grandmother  to  their  mother,  preserved  by  the  f aogiily  for  a  long 
period  of  time  for  sentimental  reasons,  are  qualified  to  t^tify  to  tiieir 
opinions  as  to  the  genuineness  of  the  grandmother's  signature. 

[See  note  on  this  question  beginning  on  pags  261.] 

nation  of  the  genuineness  of  written 
instruments  and  signatures, — ^more  of 
such  skill  and  knowledge  than  men  or- 
dinarily have.  Bank  cashiers  are 
handwriting  experts  within  the  mean- 
ing of  the  rule. 

[See  11  R.  C.  L.  620.] 

Evidence  ^-  handwriting  —  standards 
for  comparison. 

6.  Ancient  letters,  shown  by  the  tes- 
timony of  members  of  a  family  to  have- 
been  written  by  the  person  whose  sig- 
nature is  in  question  to  her  daughter^ 
and  preserved,  for  sentimental  reasons 
long  after  the  daughter's  death,  and 
ancient  deeds,  purporting  to  have  been 
signed  by  such  person  and  found  in  a 
public  office  in  which  they  were  lodged 
for  recordation,  may  be  used  as  stand- 
ards of  comparison  on  the  issue  as  to 
the  genuineness  of  the  signature. 

[See  10  R.  C.  L.  995;  11  R.  C.  L,  622.] 

—  investment  —  declaration  of  intent* 

7.  A  written  and  sealed,  but  unac- 
knowledged, declaration  by  a  married 
woman  of  her  Intention  to  invest  a 
trust  fund  in  her  hands  in  a  certain 
tract  of  land  then  owned  by  her  and 
her  husband  jointly,  reciting  the 
source  of  the  fund,  the  previous  con- 
veyance of  the  land,  and  intent  there- 
after so  to  invest  the  fund,  is  not  suffi- 
cient to  prove  actual  investment  of  the 
fund  in  the  land. 

Husband  and  wife  —  covenant  by  wife 
to  stand  seised. 

8.  Being  unable  to  dispose  of  or  en- 
cumber her  real  estate,  without  the 
joinder  of  her  husband  in  a  deed  or 
other  contract  respecting  it,  in  the 
manner  prescribed  by  law,  a  married 
woman  cannot  alone  covenant  to  stand 
seised  of  her  land  to  the  use  of  an- 


—  to  handwriting  of  deceased  person. 

2.  The  handwriting .  of  a  deceased 
person  is  not  necessarily  nor  always  a 
personal  transaction  or  communica- 
tion between  such  person  and  another 
living  and  claiming  rights  under  or 
against  a  document  purporting  to  have 
been  signed  by  the  former;  and  if  the 
latter  knows  the  handwriting  of  the 
former,  and  has  obtained  his  knowl- 
edge thereof  otherwise  than  by  ob- 
servation of  the  deceased  person's  act 
of  writing,  or  some  other  personal 
transaction,  he  is  competent  to  express 
his  opinion  as  to  genuineness  of  the 
signature  in  question. 

[See  11  R.  C.  L.  620.] 

Evidence  -—  opinion  —  handwriting. 

8.  The  opinion  of  a  witness  as  to  the 
genuineness  of  a  signature,  ba^ed  up- 
on limited  opportunities  for  knowledge 
of  the  handwriting  of  the  person 
whose  signature  is.  in  question,  ma^ 
have  but  little  probative  value,  but  it 
is  admissible. 

[See  11  R.  C.  L.  621-622.] 

—  necessity  of  experts. 

4.  As  the  opinions  of  nonexpert 
witnesses  testifying  merely  from  com- 
parison of  signatures,  as  to  the  genu- 
ineness of  a  particular  signature,  are 
entitled  to  no  greater  weight  than  the 
opinions  of  the  jurors  or  the  judge, 
only  experts  can  so  testify. 

[See  11  R.  C.  L.  621.] 

Witness    —    handwriting    expert.  — 
what  constitutes. 

5.  To  be  competent  for  such  pur- 
pose, however,  a  witness  need  not  be  a 
professional  handwriting  student,  crit- 
ic, or  expert.  It  suffices  that  in  some 
way  he  has  acquired  peculiar  knowl- 
edge and  skill  respecting  the  determi- 
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oUier«  nor  declare  a  truat  in  It.  Though 
she  may  bind  her  equitable  separate 
estate  by  her  sole  contract  so  as  to 
make  it  liable  in  equity,  her  separate 
statutory  estate  stands  upon  a  differ- 
ent footing,  and  cannot  be  so  bound. 
[See  13  R.  C.  L.  1325.] 

^  effect  on  separate  estate. 

9.  While  a  declaration  of  intent  to 
create  a  trust  in  property,  made  by  a 
feme  sole  or  other  person  having  un- 
limited power  of  disposition  of  his 
property,  may  be  binding  upon  him  as 
a  covenant  to  stand  seised,  or  as  a  bar- 
gain and  sale  of  the  property,  if  fonnd- 
ed  upon  a  valuable  consideration,  a 
married  woman  is  incapable  of  binding 
her  separate  statutory  real  estate  in 
such  manner. 

[See  18  R.  C.  L.  1271.} 

Trust  —  declaration  of  intention  to 


10.  A  mere  declaration  of  intention 
to  invest  a  trust  ftind  in  certain  prop- 
erty does  not  create  a  trust  therein. 
Impression  of  a  trust  upon  the  prop- 
erly requires  actual  investment  of  the 
fund  in  it. 


Pleading  —  prayer  at  bar  of  court 

11.  Under  the  prayer  for  general 
relief  in  a  bill  seeking  enforcement  of 
an  alleged  trust  in  land,  praying  spe-. 
cially  therefor,  disclosing  prima  facie 
liability  for  a  sum  of  money  on  the 
part  of  the  alleged  trustee,  but  failing 
as  to  the  trust  in  the  land,  for  lack 
of  proof  of  investment  in  the  fund  in 
the  land,  there  may  be  a  decree  for 
the  trust  fund,  upon  a  prayer  there- 
for at  the  bar  of  the  court*  But  if 
the  bill  has  been  dismissed  without 
the  interposition  of  such  a  prayer  in 
the  court  below  or  the  award  of  such 
relief,  the  decree  will  be  reversed  in 
so  far  only  as  It  dismissed  the  bill, 
and  the  cause  remanded,  with  leave  to 
the  plaintiff  to  ask  a  decree  for  the 
amount  of  the  trust  fund. 

[See  10  R.  C.  L.  422.  ] 

Costs  —  award  on  appeal. 

12.  In  such  case,  costs  in  the  appel- 
late court  will  be  awarded  to  the  ap- 
pellants, as  the  parties  substantially 
prevailing. 

[See  7  R«  C.  L.  800.] 


(Williams,  J.,  dissents  in  part.) 


Appsal  by  plaintiffs  from  a  decree  of  the  Circuit  Court  for  Mercer 
County,  in  Chancery,  dismissing  on  final  hearing  a  bill  filed  for  the  en- 
forcement of  an  alleged  express  executed  trust  in  certain  real  estate.  Re^ 
versed  <i8  to  dismissai  of  hiil. 

The  facts  are  stated  in  the  opini<m  of  the  court 

Messrs.  P.  H*  M.  Patterson,  R  D.     principle  is  the  same  as  though  she 


Bailey,  and  French  &  Easley,  for  ap- 
pellants : 

Mrs.  Bee  having  received  the  money 
which  represented  her  dower  in  the 
land  belonging  to  her  ffarst  husband's 
estate,  and  having  agreed  to  inviest  it 
in  land  at  Princeton  and  receive  the 
rents  and  profits  of  said  land  during 
her  lifetime,  in  lieu  of  interest  on  the 
money,  she  is  presumed  to  have  acted 
in  good  faith  and  performed  tiiat  duty, 
and  not  to  have  committed  a  breach  of 
trust. 

McCreery  v.  First  Nat.  Bank,  55  W. 
Va.  663,  47  S.  E.  890;  Crumrine  v* 
Cmmrine,  50  W.  Va.  226,  88  Am.  St. 
Kep.  859,  40  S.  E.  341. 

Mrs.  Bee,  having  received  the  one 
third  of  the  proceeds  from  land  repre- 
senting her  dower  interest,  with  the 
understanding  and  agreement  that  she 
invest  same  in  Princeton  land  and  hold 
it  as  her  dower  land,  is  regarded  in 
equity   as  having   done   so,   and   the 


had  stated  she  had  actually  invested 
the  money  in  the  Princeton  land  and 
held  same  as  her  dower  in  lieu  of  the 
Loudoun  county  land. 

Pom.  Eq.  Jur.  3d  ed.  §§  864,  365; 
Atwood  V.  Shenandoah  Valley  R.  Co.  85 
Va.  966,  9  S.  E.  748;  10  R.  a  L.  p.  383, 
§  133;  Com.  v.  Martin,  5  Munf.  117. 

The  money  received  by  Mrs.  Bee 
never  lost  its  identity  as  real  estate, 
and  there  was  merely  a  substitution  of 
the  Princeton  land  for  the  Loudoun 
county  land  as  her  dower,  or,  in  short, 
the  Loudoun  county  land  was  ex* 
changed  for  the  Princeton  land. 

Crumrine  v.  Crumrine,  50  W.  Va« 
225,  88  Anu  St  Rep.  859,  40  S.  E.  341 ; 
Tabb  V.  Cabell,  17  Gratt  160;  Pickens 
V.  Kniseley,  36  W.  Va.  794,  15  S.  E. 
997 ;  Marshall  v.  Hall,  42  W.  Va.  641, 
26  S«  S.  300;  Pom.  Eq.  Jur.  3d  ed.  § 
364;  Com.  v.  Martin,  5  Munf.  117; 
Aston  V.  Kendrick,  90  Va.  825,  20  S.  E. 
827. 
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Th^  writing  weouted  by  Mrs.  B6% 
leaving  out  of  consideration  the  source 
from  which  the  money  w*s  received* 
created  an  express  trust  which  could 
not  afterwards  be  revoked. 

Crumrine  v.  Crumrine,  50  W.  Va. 
226,  88  Am.  St.  Rep.  869,  40  S.  E.  341; 
Tabb  v.  Cabell,  17  Gratt.  160;  Cur- 
rence  v.  Ward,  48  W.  Va.  367,  27  S.  E. 
329 ;  MeCandless  v.  Warner,  26  W.  Va. 
764;  Campbell  v.  (VNeill,  69  W.  Va. 
469,  72  S.  E.  732 ;  Marshall  v.  Hall,  42 
W.  Va.  641,  26  S.  E.  300. 

Messrs.  Hugh  G.  Woods  and  Jolm  M. 
McGrath^  for  appellees: 

The  witnesses,  being  platntilf  s  and 
heirs  at  law  of  Mary  L.  Bet,  are  in- 
competent to  testify  to  any  '"personal 
transaction  or  commuBication"  with 
Mary  L.  Bee,  who  is  deeeased. 

Kerr  v.  Lunsford,  31  W.  Va.  659» 
2  L.R.A.  668,  8  S.  E.  493;  Carter  v.  Gill, 
47  W.  Va.  504,  35  S.  E.  828. 

Testimony  as  to  deceased's  hand- 
writing is  testimony  as  to  a  "^personal 
transaction  or  communication"  with- 
in the  meaning  of  chapter  30,  §  23,  of 
the  Code. 

Freeman  v.  Freeman,  71  W.  Va.  803, 
76  S.  E.  657;  Anderson  v.  Cranmer,  11 
W.  Va.  562;  Trowbridge  v.  Stone,  42 
W.  Va.  454,  26  S.  E.  363. 

The  witnesses,  D.  Howe  Johnston 
and  E.  M.  Payne,  being  husbands  of 
two  of  the  plaintiffs,  are  incompetent 
on  the  principle  that  where  one  con- 
sort is  incompetent  the  other  is  also 
incompetent. 

Freeman  v.  Freeman,  71  W.  Va.  303, 
76  S.  E.  657;  Bailey  v.  Bee,  73  W.  Va. 
291,  80  S.  E.  454. 

The  witnesses,  E.  M.  Senter,  Alethia 
Prince  McCreery  Keatley,  and  Mrs.  M. 
A.  Lacy,  had  never  seen  Mary  L.  Bee 
write,  and  had  no  opportunity  of  know- 
ing her  handwriting,  and  were,  there- 
fore, incompetent  to  testify  as  to  her 
signature. 

Flowers  v.  Fletcher,  40  W.  Va.  103, 
20  S.  E.  870. 

Evidence  of  certain  witnesses,  com- 
paring the  signature  to  the  paper  re- 
lied on  as  a  declaration  of  trust,  with 
the  alleged  signature  of  Mary  L.  Bee 
to  certain  deeds  found  in  the  clerk's 
office,  is  incompetent. 

1  Greenl.  Ev.  §§  576-678 ;  8  Wigmore, 
Bv.  §  1997. 

The  paper  in  question,  on  its  face, 
or  by  its  terms,  does  not  create  an 
express  trust,  aiMl  there  is  no  evidence 
in  aid  of  it. 

1  Perry,  Trusts,  §  82;  2  Pom.  Eq. 
Jur.  §  1009;  28  Am.  &  Eng.  Enc.  Law, 


866;  Smith's  Bstato^  144  Pa.  428,   27 
Am.  St  Rep.  Ml,  22  Atl.  916. 

The  paper  could  not  create  a  reeult- 
iag  trust,  because  executed  after  the 
conveyance  of  the  land  on  which  the 
trust  is  alleged  to  have  been  im- 
Dressed 

1  Perry,  Trusts,  §  188;  Bright  ▼. 
Knight,  35  W.  Va.  40,  18  S.  E.  63; 
Gilbert  Bros.  v.  Lawrence,  56  W.  Va- 
281,  49  S.  E.  155. 

The  declarations  of  Mary  L.  Bee, 
now  deceased,  that  she  did  net,  in  f  aet^ 
invest  the  mcnuey  m^itioned  in  the  pa* 
per  in  the  lanA  therein  refeorred  to,  but 
that  she  spent  it  on  her  son,  A.  J.  Lacy, 
is  competent  evidence  as  one  of  the  ex* 
ceptions  to  the  hearsay  rule.  It  is  ad- 
missible as  being  against  interest  and 
on  the  principle  Of  necessity, 

1  Greenl.  Ev.  §§  109,  147;  1  R.  C.  L. 
p.  500,  §§  41-43 ;  Hurlburt  v.  Haitt«rt, 
128  N.  Y.  420,  2«  Am.  3t.  Bep.  482,  28 
N.  E.  651;  Halvoraen  v.  Moon  ft  K. 
Lumber  Co.  87  Mina.  18,  94  Am.  3t. 
Rep.  669,  91  N.  W.  28 ;  Overton  ▼.  Da- 
visson,  1  Gratt  211,  42  Am.  Dec.  544; 
Stewart  v.  Doak  Bros.  58  W.  Va.  173, 
52  S.  E.  95. 

Title  to  the  land  in  controversy  had 
vested  in  Mary  L.  Bee  two  months  be- 
fore the  date  of  the  paper,  and  she 
could  only  devest  herself  of  tkat  title 
by  a  deed  or  in  a  court  of  record. 

Crawford  v.  Workman,  64  W.  Va.  19, 
61  S.  E.  322. 

If  Mary  L.  Bee  had,  in  the  most 
formal  way,  attempted  to  impress  a 
trust  on  the  land  in  controversy  then 
owned  by  her  and  her  husband,  her 
act  would  have  been  absolutely  void, 
because,  itk  1875,  all  contracts  er  bonds 
of  a  married  woman  were  ajbeolntely 
void  at  law  and  also  in  equity,  esce]>t 
aa  to  her  serparate  estate. 

Pickens  v.  Kniseley,  36  W.  Va.  794, 
15  S.  £.  997;  Shumate  v.  Shumate,  78 
W.  Va.  576,  90  S.  E.  824. 

The  one-half  interest  of  Mary  L.  Bee 
in  the  land  in  controversy  in  this 
case  was  not  ^separate  estate." 

Pickens  v.  Kniseley,  36  W.  Va.  794, 
15  S.  E.  997;  25  Am.  ft  Eng.  Enc.  Law, 
387. 

Poffenbarger,  X,  ddivered  the 
opinion  of  the  court: 

The  decree  complained  of  di&- 
naisses  on  final  hearmgr  a  bill  filed 
for  enforcem^it  of  an  alleged  ex- 
press executed  trust  in  real  estate, 
founded  upon  a  valuable  consider- 
ation. 
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The  relationship  of  the  parties  is 
unquestioned.  If  there  is  such  a 
trust  as  is  set  up  and  claimed  in  the 
bill,  the  plainttiffs  are  entitled  to  the 
benefit  thereof.  They  are  the  heirs 
at  law  of  M.  H.  Lacey,  who  depart- 
ed this  life  intestate  prior  to  the 
year  1866,  and  at  the  date  of  fait 
death  owned  a  tract  ei  land  in 
Loudoun  county,  Virginia,  contain- 
ing 160  acres.  On  Ms  death  the  titie 
to  this  land  vested  by  descent  in  his 
two  children,  MoIUe  K»  McCreery, 
who  died  in  1887,  leaving  several 
children,  and  her  brother,  Andrew 
J.  Lacey,  who  died  intestate  in  1906, 
subject  to  the  dower  right  of  Mary 
L.  Laeey,  the  widow,  who  after- 
wards married  Dr.  Isaiah  Bee,  of 
Mercer  county,  and  became  a  resi- 
dent of  Princeton,  West  Virginia. 
She  died  in  1907,  leaving  as  her  sur- 
vivors her  second  husband  and  a 
son  by  him.  The  former  died  in 
November,  1912.  The  plaintiifs  are 
the  children  of  Mrs.  McCreery  and 
Andrew  J.""  Lacey,  claiming  under 
the  alleged  declaration  of  trust 
made  by  their  grandmother,  Mrs. 
Mary  L.  Bee,  in  1876,  and  the  de- 
f^dants  are  the  representatives  of 
the  estate  of  Dr.  l0aiah  Bee,  and  the 
devisees  under  his  wife's  will.  Be- 
fore his  death,  Dr.  Bee  conveyed  to 
his  acm,  I.  E.  Bee,  and  bis  daughter- 
in-law  valuable  real  estate  and  gave 
them  the  balance  of  his  estate  by 
will.  Mrs.  Bee  gave  all  of  her  es- 
tate to  her  bttsband,  in  trust  for  a 
little  girl  reared  by  the  family,  and 
known  in  this  record  as  Nellie  Bee 
CampbdI. 

The  bill  proceeds  upon  the  theory 
of  a  substitution  of  certain  real  es- 
tate at  or  near  Prineeton,  in  M«*cer 
eounty,  for  one  third  of  the  Loudoun 
county  land,  to  the  rents  and  promts 
of  which  the  widow  was  entitled  for 
the  period  of  her  natural  Hf  e.  By  a 
deed  dated  January  11,  1875,  An- 
drew J.  Lacey^  Mrs.  McCreery,  and 
her  husband,  and  Mrs.  Bee  and  her 
fausband,  conveyed  the  Loudoun 
eounty  tract  of  land  to  Jdbn  Ritioor 
for  a  cash  ooneideratSon  of  $1,600. 
Of  this  sum  two  thirds  belonged  to 
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the  heirs  absolutely,  and  they  owned 
the  other  third,  subject  to  t^  right 
of  the  widow  to  have  tihe  interest  on 
it  fM  and  during  her  natural  life. 
The  bill  charges  that  this  one  third, 
less  its  pro  rata  share  of  the  ex- 
penses of  sale,  was  invested  by  Mrs. 
Bee  in  a  timet  of  ISO  acres  of  land, 
situated  at  or  near  Princeton,  in 
Mercer  county,  and  conveyed  to  her 
and  her  husband  by  a  deed  dated 
March  S,  1875,  and  executed  by 
William  A.  Wiley  and  Rhoda  V. 
Wiley,  his  wife.  The  deed  convey- 
ing the  Loudoun  county  tract  of  land 
was  admitted  to  record  March  8, 
1875,  and  the  one  conveying  the 
Mercer  county  land  March  10, 1875. 
The  former  was  acknowledged  on 
the  day  of  its  date,  and  the  latter  on 
the  day  after  that  of  its  date.  After 
an  unavailing  effort  to  set  aside  the 
will  of  Mary  L»  Bee,  and  after  the 
death  of  the  late  Senator  John  W. 
McCreery,  the  plaintiffs  found 
among  hds  papers,  brt ween  June  1 
and  June  15,  1917,  a  paper  relied 
upon  as  a  written  declaration  of  the 
trust  dained  by  the  bill.  Senator 
MeCreery  had  been  a  lawjrer,  a  busi-» 
ness  man,  and,  no  doubt,  the  legal 
adviser  of  Mrs.  Bee  in  the  sate  of  the 
Loudoun  county  land.  The  paper  in 
question  reads  as  follows: 

"$523.  Reed  of  John  W.  McCiwry 
flie  sum  of  Five  hundred  ft  twenty 
three  dollars,  one4hird  of  the 
amomit  realiaied  from  the  sale  of 
Laceyville,  (a  tract  of  160  acres  of 
land  lying  in  the  County  of  Lou- 
doun, in  the  State  of  Virginia,  which 
belonging  to  the  estate  of  my  late 
husband  Dr.  M.  H.  Lacey  Deed.) 
after  deducting  costs  and  expenses 
for  selling  said  land,  total  sum 
$1569^  which  said  sum  of  five  hun- 
dred and  twenty  three  00/100  Dol- 
lars, one  third  of  tlie  1^1569,  I  am 
going  to  invest  in  a  tract  of  land, 
lately  bought  of  Wm.  Wiley  A  wife, 
lying  near  Princeton  &  containing 
ISO  acres  ft  receive  the  rents  and 
profits  of  said  land,  during  my  life- 
time in  lieu  of  interest  on  said  sum 
(said  land  was  conveyed  by  said 
Wiley  ft  Wife  to  Dr.  L  Beeft  myself 
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March  Srd  /76,  &  recorded  in  Deed 
Book  No.  7. 

'Witness  my  hand  and  seal, 
[Seal]  Mary  L.  Bee. 

'May  5th  1875.'' 

The  principal  grounds  of  defense 
were:  (1)  Nonexecution  by  Mary 
L.  Bee  of  the  paper  relied  upon  as 
a  declaration  of  trust;  (2)  lack  of 
actual  investment  of  the  said  sum  of 
$623  in  the  Mercer  county  land ;  and 
(3)  legal  inability  or  incapacity  of 
the  alleged  declarant  to  carry  the 
trust  into  execution,  her  right  and 
title  in  the  land  having  been  irrev- 
ocably fixed,  it  is  claimed,  by  the 
deed  from  Wiley  and  wife  before  the 
date  of  the  declaration  of  trust.  On 
the  trial  the  court  below  found  for 
the  plaintiffs  on  the  first  issue  thus 
tendered,  and  for  the  defendants 
upon  the  second.  This  result  ren- 
dered it  unnecessary,  in  the  opinion 
of  the  court,  to  enter  upon  anv  in- 
quiry as  to  the  soundness  of  the 
third  position  taken  by  the  defend- 
ant. A  contention  of  the  plaintiffs 
is  that  the  instrum^it  relied  upon 
creates  an  executed  trust,  since  a 
court  of  equity  regards  what  a  party 
has  agreed  to  db  as  having  beMi 
done. 

The  objection  interposed  to  the 
evidence  of  some  of  the  iriaintiffs  as 
to  the  handwriting  of  the.  signature 
to  ike  declaration  of  trust  on  the 
ground  of  incompetence  by  reason 
of  interest  is  not  wdl  founded,  if 
we  are  to  be  governed  by  the  weight 
of  authority.  Of  course,  none  of 
these  parties  would  be  competent  as 
witnesses  to  prove  the  actual  sign- 
ing of  the  paper  by  Mrs.  Bee,  nor 
to  qualify  themselves  by  observation 
of  her  act  of  signing  any  paper;  for 
that  would  have  been  a  personal 
transaction  within  the  meaning  of 
the  law.  State  ex  rel.  Peoples  v. 
Maxwell,  64  N.  C.  813;  Rush  v. 
Steed,  91  N.  C.  226;  Wilber  v. 
Gillespie,  127  App.  Div.  604,  112  N. 
Y.  Supp.  20.  A  decided  weight  of 
authorily  affirms  fhe  right  of  an  in- 

wftne—f  terested  person  or 

kamdwrftiMv  off    party     to     testify 
4ece..ed  per.p...  ^  ^.j^  handwriting 

of  a  signature  purporting  to  be  that 


of  a  deceased  perscm,  if  he  is  other- 
wise qualified,  even  though  he  would 
be  an  incompetent  witness  to  testify 
to  the  act  of  signing.  In  Iowa, 
Massachusetts,  New  York,  North 
Carolina,  Texas,  and  Wisconsin- the 
courts  hold  that  such  testimony  in- 
volves no  more  than  a  matter  of 
opinion,  and  does  not  relate  to  a  per- 
sonal transaction  or  conuoaunioation 
between  the  witness  and  the  dece- 
dent. 40  C^c.  2827 ;  Ware  v.  Burch, 
148  Ala.  629,  42  So.  562,  12  Ann. 
Gas.  669,  note  671 ;  25  Am.  &  Eng. 
Bnc.  Law,  261.  On  the  other  hand, 
the  contrary  has  been  held  in  Alar 
bama,  Georgia,  Kentucky,  Missouri, 
and  Pennsylvania,  as  will  be  seen 
by  reference  to  the  books  already 
cited.  The  intermediate  court  of  ap- 
peals of  Indiana  has  apparently  held 
both  ways  as  to  such  testimony. 
Merritt  v.  Straw,  6  Ind.  App.  360,  33 
N.  E.  657 ;  Shirts  v.  Rooker,  21  Ind. 
App.  420,  52  N.  E.  629.  The  de- 
cisions adopting  the  minority  rule 
take  the  view  that,  inasmuch  as 
proof  of  the  signature  authenticates 
or  validates  the  document  constitut- 
ing the  basis  of  the  action,  it  virtu- 
ally covers  the  whole  case,  and  im- 
pliedly proves  the  entire  transaction 
represented  by  the  document.  If, 
however,  the  ultimate  effect  of  evi- 
dence admitted  against  the  estate  of 
a  deceased  person  were  the  sole  test 
of  admissibility,  much  evidenoe  not 
relating  to  personal  transactions  or 
communicationi  would  be  inadmis- 
sible. Much  authority  and  the 
terms  of  the  statute  deny  that  it  is 
the  true  test.  As  to  t^cts  not 
amounting  to  or  involving  such 
transactions  or  communications,  in- 
terested witnesses  are  competent. 
This  is  an  unqualified  and  unlimited 
implication  arising  from  the  very 
words  of  the  statute.  There  is  no 
proviso  saying  they  are  competent 
only  in  the  event  that  the  fact  has 
only  limited  probative  force  respect- 
ing the  right  involved  or  none  at  all. 
The  statutory  test  is  whether  the 
fact  in  question  is  a  personal  tran- 
saction or  communication  or  in- 
volves one.  Davidson  v.  Browning, 
73  W.  Va.  27«,  L.R.A.1915C,  976, 
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80  S.  E.  363.  The  chief  purpose  of 
the  statute  is  to  prevent  the  living 
party  to  a  transaction  from  testify- 
ing because  the  other,  being  dead, 
cannot  be  produced  to  contradict 
him,  in  case  of  false  swearing.  De- 
nial of  right  to  the  former  to  testify 
puts  them  on  an  equality.  Faulkner 
V.  Thomas,  48  W.  Va.  148,  35  S.  E, 
915.  If  so,  its  reason  does  not  ap- 
ply  here.  One  party  cannot  very 
well  contradict  another's  mere  opin- 
ion. Whether  the  witnesses  in  ques- 
tion were  competent  depends  upon 
the  means  by  which  they'  obtained 
the  knowledge  of  the  handwriting  of 
the  decedent^  constituting  the  basis 
of  their  opinions.  They  are  not  dis- 
qualified by  reason  of  the  nature  of 
^e  fact  to  which  their  testimony 
relates. 

The  witnesses  now  under  consid- 
eration, parties  plaintiff,  derived 
their  knowledge  of  the  handwriting 
of  Mrs.  Bee  from  letters  written  by 
her  to  their  mother,  in  their  early* 
cliildhood,  preserved  by  their  moth- 
er until  her  death,  and  by  them 
afterwards,  for  sentimental  reasons, 
and  frequently  read  and  perused. 
These  letters  were  not  communica- 
tions between  them  and  Mrs.  Bee, 
and  they  make  no  claim  to  any  oth- 
er source  of  knowledge  of  her  hand- 
writing. 

Their  inspection  of  these  letters 
also  qualified  them  to  express  opin- 
ions as  to  the  gen- 
uineness of  the  sig- 
nature in  question. 
There  could  scarce- 
ly be  a  better  index  to  the  genuine- 
of  the  letters  than  their 
as  heirlooms,  tender 
remembrances,  or  sacred  relics  for 
more  than  forty  years.  Besides,  it 
is  clearly  revealed  by  their  con- 
tents,— ^messages  of  solicitude,  *  ad- 
vice, and  love  from  mother  to  daugh- 
ter. What  is  better  calculated  to 
make  an  impression  on  the  minds  of 
grandchildren  than  the  written 
messages  of  their  living  grand- 
mother to  their  dead  mother?  An 
administrator,  having  examined  the 
papers  of  his  intestate,  may  testii^ 
to  his  signature.    Sharp  v.  Sharp,  2 

7  A.L.R.--17. 


bandwrltlHS 


«toK« 


100  8.  E,  486.) 

Leigh.  249;  Tucker  v.  Kellogg,  8 
Utah,  11,  28  Pac.  870.  A  clerk 
through  whose  hands  the  corre- 
spondence of  a  deceased  person  with 
his  employer  has  passed  may  testify 
as  to  the  signature  of  the  decedent. 
Rex  v.  Slaney,  5  Car.  &  P.  213 ;  Reid 
V.  Hodgson,  1  Cranch,  C.  C.  491, 
Fed.  Cas.  No.  11,667;  Reyburn  v. 
Belotti,  10  Mo.  597;  Titford  v. 
Knott,  2  Johns.  Cas.  211.  A  mem- 
ber of  a  family  is  qualified  by  reason 
of  his  knowledge  of  family  corre- 
spondence in  which  he  had  no  part. 
Tuttle  V.  Rainey,  98  N.  C.  513,  4  S. 
E.  475. 

Disqualification  for  lack  of  knowl- 
edge is  charged  against  S.  F. 
Cleghon  and  E.  M.  Senter,  the  form- 
er having  had  business  transactions 
with  Mrs.  Bee  in  1886,  1887,  and 
1888,  and  the  latter  having  received 
two  letters  from  her  In  1890  or 
1891.  On  the  question  of  admissi- 
bility, the  extent  of  the  knowledge  of 
the  witness  is  not  controlling.  How- 
ever limited  it  may  Bvide»ce- 
be,  he  is  entitled  to  opi«i««-a«iij- 
express  his  opinion.  ^'  •* 
Meagemess  of  knowledge  or  limita- 
tion of  opportunity  goes  only  to  the 
weight  of  the  evidence.  Flowers  v. 
Fletcher,  40  W.  Va.  103,  20  S.  E^ 
870;  Pepper  v.  Bamett,  22  Gratt. 
405 ;  Cody  v.  Conly,  27  Gratt  813 ; 
Rogers  v.  Ritter,  12  Wall.  322,  20  h. 
ed.  419 ;  25  Am.  &  Eng.  Enc.  Law, 
259, 262. 

The  clerk  of  the  county  court  of 
Mercer  county,  after  having  pro- 
duced and  filed  five  deeds  dated  in 
the  years  1882,  1883,  1892,  and 
1893,  and  purporting  to  have  been 
executed  by  Mary  Lw  Bee,  was  per- 
mitted to  testify,  from  his  compari- 
son of  the  signature  in  question  with 
those  found  on  the  deeds,  that  said 
signature  was,  in  his  opinion,  gen- 
uine. He  did  not  claim  to  know  the 
signature  of  Mrs.  Bee,  nor  did  it  ap- 
pear that  he  had  had  any  extensive 
experience  in  any  business  requir- 
ing particular  attention  to  signa- 
tures. Ten  witnesses,  holding  posi- 
tions in  banks,  most,  if  not  all,  of 
wliom  were  cashiers,  though  admit- 
ting themsdves  not  to  be  experts,. 
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were  permitted  to  give  their  opin- 
ions, based  upon  comparison,  that 
the  signature  was  genuine.  Their 
business  involved  and  required  close 
attention  to  signatures,  but  they  did 
not  deem  themselves  to  be  experts. 
Our  statute  permitting  comparison 
of  writings  (§  21a,  chap,  130,  Code 
[§  4877] )  does  not  in  terms  require 
witnesses  testifying  from  compari- 
son to  be  experts.  It  provides  that 
genuine  writings  may  be  used  with 
or  without  the  testimony  of  wit- 
nesses, for  the  purpose  of  compari- 
son. In  some  jurisdictions  it  is  held, 

under  similar  stat- 
7xpe^t:.^^  •'  utes,  that  only  ex- 
perts can  testify 
from  comparison.  Nonexperts  are 
excluded  because  the  members  of  the 
jnlry  or  the  judge  is  as  capable  of 
making  the  test  in  that  way  as  they 
are.  Griffin  v.  State,  90  Ala.  596,  8 
So.  670;  Spottiswood  v.  Weir,  80 
Cal.  448,  22  Pac.  289 ;  Wimbish  v. 
State,  89  Ga.  294,  15  S.  E.  325; 
Woodman  v.  Dana,  62  Me.  9;  First 
Nat.  Bank  v.  Lierman,  5  Neb.  247 ; 
McKay  v.  Lasher,  42  Hun,  270 ;  25 
Am.  &  Eng.  Enc.  Law,  276;  Wig- 
more,  Ev.  §  1997 ;  Greenl.  Ev.  §§ 
576,  678;  Lawson,  Expert  &  Op. 
Ev.  p.  445.  But  such  experts  need 
not  follow  the  profession  of  deter- 
mining the  genuineness  of  hand- 
writings, nor  possess  anything  more 
'i  Be     b    d  "  peculiar  or  ex- 

writinir  expert—  ceptional  skill  and 
Itunte.?""  knowledge    of    the 

subject  of  hand- 
writing. It  suffices  that  they  are 
better  qualified  to  express  opinions 
on  that  subject  than  men  usually 
are.  Lawson-,  Expert  &  Op.  Ev.  p.- 
453 ;  State  v.  Webb,  18  Utah,  441, 
56  Pac.  159;  Com.  v.  Nefus,  135 
Mass.  538 ;  Fairbank  v.  Hughson,  58 
Cal.  314;  State  v.  David,  131  Mo. 
380, 83  S.  W.  28 ;  Sweetser  v.  Lowell, 
33  Me.  446;  Tower  v.  Whip,  53  W. 
Va.  158,  68  L.R.A.  937,  44  S.  E, 
179 ;  Clay  v.  Alderson,  10  W.  Va.  53. 
The  bank  officials,  testifying  as  wit- 
nesses, come  within  this  definition. 
It  is  a  part  of  their  daily  business  to 
pay  out  moneiy  on  their  belief  in  the 
genuineness  of  signatures,   where- 


fore they  devote  more  attention  to 
handwriting  than  laborers,  farmers, 
merchants,  or  men  engaged  in  the 
ordinary  professions,  and  obtain 
more  knowledge  and  skill  respecting 
signatures.  They  were  competent 
witnesses,  but  the  clerk  of  the 
county  court,  not  having  shown  any 
evidence  of  more  than  ordinary 
knowledge  of  signatures,  was  not 
competent. 

The  objection  that  the  deeds  used 
as  standards  of  comparison  are  not 
sufficiently  authenticated  is  not  well 
taken.  They  are 
solemn  instruments,  Kidw^mm^ 
carefully  prepared  VJiSvir^JiJir 
and  executed,  and 
taken  from  the  files  of  a  public  of- 
fice in  which  they  were  lodged  as 
muniments  of  title,  some  of  them 
more  than  thirty  years  before  this 
controversy  arose,  and  when  Mrs. 
Bee  still  possessed  tiie  health  and 
strength  incident*  to  middle  age. 
Similar  standards  were  admitted 
for  comparison  in  Luco  v.  United 
States,  23  How.  515,  541,  16  L.  ed. 
545,  550.  A  deed  more  than  thirty 
years  old,  and  recorded,  is  pre- 
sumed to  be  genuine.  Geer  v.  Mis- 
souri Lumber  &  Min.  Co.  134  Mo. 
85,  56  Am.  St.  Rep.  489,  34  S.  W- 
1099;  Webb  v.  Bitter,  60  W,  Va- 
193,  233,  54  S.  E.  484. 

The  evidence  thus  produced  by 
the  plaintiffs,  tending  to  prove  the 
genuineness  of  the  signature,  is  as 
full,  complete,  and  satisfactory  as 
they  could  be  expected  to  make  it 
under  the  circumstances,  and  is 
equally  as  reliable  ai^  that  adduced 
by  the  defendants.  The  trial  court's 
finding  on  this  issue  must,  therer 
fore,  be  permitted  ,to  stand. 

The  record  discloses  ho  direct  or 
positive  evidence  of  actual  invest- 
ment of  the  money  received  by  Mrs* 
Bee  from  her  first  husband's  estate 
in  the  Mercer  county  land.  And  the 
alleged  declaration  of  trust  says,  by 
implication,  that  she  did  not  pay 
that  money  for  the  land  at  or  before 
the  conveyance  of  one  half  thereof  to 
her.  The  two  land  tran^ctions 
were  completed  in  March,  1875,  and 
the  paper  declaring  her  intention  to 
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invest  trust  money  in  it  and  make  it 
a  trust  subject  was  not  executed 

-.i«ve.tment-  "^^11  May  5,  1875, 
declaration  of  almost  two  months 
*■'*"'•  later.    That    decla- 

ration was  prospective  in  its  terms. 
Her  language  was,  ''I  am  going  to 
invest  in  a  tract  of  land  lately 
bought/'  etc.  This  implies  that  she 
had  not  then  invested  it,  and  says 
the  land  had  been  bought.  The 
paper  adds,  agreeably  to  the  fact, 
that  it  had  been  conveyed  to  herself 
and  her  husband.  The  title  had  al- 
ready vested  in  her  without  any 
qualification  or  limitation  of  any 
kind,  and,  according  to  competent 
evidence,  the  cash  payment  of  $730 
had  been  made  by  the  husband 
alone,  in  live  stock,  and  the  deferred 
payments,  amounting  to  $470,  had 
not  been  paid  as  late  as  1878  or 
1879.  It  may  be  that  the  two  land 
transactions  were  intended  to  be 
one,  and  to  effect  a  substitution  of 
the  Mercer  county  land  for  the  oth- 
er; but  this  is  indicated  only  by 
some  of  the  circumstances,  the  own* 
ership  of  the  Loudoun  county  land, 
Mrs.  Bee's  right  and  duty,'  and  the 
relation  of  the  two  transactions  in 
point  of  time.  On  the  other  hand, 
the  money  received  from  the  estate 
does  not  seem  actually  to  have  been 
invested.  It  was  not  equal  in 
amount  to  half  of  the  purchase 
money  of  the  land,  and  two  months 
after  the  land  had  been  conveyed 
and  the  cash  payment  made  Mrs. 
Bee  declared  it  to  be  her  intention 
to  invest  the  money  in  that  land.  If 
resort  could  be  had  to  surmise  and 
conjecture,  it  might  be  said  Dr.  Bee 
made  her  a  present  of  a  half  inter- 
est in  the  tract,  or  that  he  made  the 
cash  payment  in  live  stock,  expect- 
ing her  to  reimburse  him  to  the  ex- 
tent of  one  half  of  the  payment.  But 
such  guesses  are  altogether  uncer- 
tain, and  for  that  reason  cannot  be 
indulged  in  the  disposition  of  a  con- 
troversy of  this  kind. 

Besides,  there  is  an  insuperable 
legal  obstruction  to  the  view  that 
she  could,  by  this  declaration,  im-^ 
press  a  trust  upon  land  the  title  to 
which  had  previously  vested  in  her. 


She  could  neither  convey  nor  en- 
cumber such  land  otherwise  than  by 
an  instrument  executed  in  the  man- 
ner   prescribed    by  H««b«nd  »d 

law.     She  could  only    wife— eHect   on 

do  so  by  means  of  -^p-'-**  «•***•• 
a  deed  or  contract  signed,  sealed, 
and  acknowledged  by  herself  and 
her  husband.  Graham  v.  Long,  65 
Pa.  883.  This  was  not  a  separate 
estate  which  she  might  have  bound 
in  equity  by  her  contract.  It  was 
her  absolute  property,  which  she 
could  not  charge,  either  at  law  or  in 
equity,  except  by  the  joint  action  of 
herself  and  her  husband  and  in  the 
prescribed  manner.  Pickens  v. 
Kniseley,  36  W.  Va.  794,  15  S.  E. 
997. 

The  argument  submitted  under 
the  invocation  of  the  maxim  that 
equity  regards  what  ought  to  be 
done,  or  what  parties  have  agreed 
to  do,  as  having  been  done,  accords 
a  scope  to  that  doctrine  much  wider 
than  any  text- writer  or  reported  de- 
cision indicates  or  warrants.  If 
Mrs.  Bee  had  actually  bought  the 
land  in  question  with  the  trust  fund 
she  had  in  her  hands,  declaring  her 
intention  to  take  and  hold  it  in  trust, 
but  had  in  fact  taken  an  absolute 
conveyance  to  herself,  equity  would 
treat  her  as  if  she  had  done  what 
she  had  declared  it  to  be  her  inten- 
tion to  do.  It  would  make  her  a 
trustee,  and  compel  her  to  perform 
the  trust  in  disregard  of  the  terms 
of  the  deed.  But  her  failure  to  in- 
vest the  money  in  Tri.«t-de4ii«»a. 
the    land    left    her  tion  of  intention 

only  a  trustee  of  the  *^  *'••*•' 

money.  She  could  become  a  trustee 
of  the  land  only  by  actual  invest- 
ment of  the  money  in  it.  Mr.  Pome- 
roy  states  the  doctrine  clearly  in  his 
work  on  Equity  Jurisprudence,  4th 
ed.  vol.  2,  §  587,  as  follows :  "When- 
ever a  trustee  or  other  person  stand- 
ing in  fiduciary  relations,  acting 
apparently  within  the  scope  of  his 
powers,  has  trust  funds  in  his  hands 
which  he  ought,  in  pursuance  of  his 
fiduciary  duty,  to  employ  in  the  pur- 
chase of  property  for  the  purposes 
of  the  trust,  and  h^  does  purchase 
property,  with  such  funds,  but  takes 
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the  title  thereto  in  his  own  name, 
without  any  declaration  of  trust, 
then  a  trust  with  respect  to  such 
property  at  once  arises  in  favor  of 
the  original  cestui  que  trust  or  oth- 
er beneficiary.  Equity  imputes  an 
intention  to  fulfil  the  obligation 
resting  upon  the  trustee ;  and,  inde- 
pendently of  any  element  of  fraud, 
it  regards  the  trustee  as  intending 
to  perform  the  obligation, — as  in- 
tending to  act  in  accordance  with 
his  fiduciary  duty,  and  not  in  viola- 
tion thereof.  It  therefore  treats  the 
purchase  as  made  for  the  benefit  of 
the  person  beneficially  interested. 
This  doctrine  is  one  of  wide  oper- 
ation, of  great  efficiency,  and  is  ap- 
plied to  every'  variety  of  persons 
occupying  fiduciary  relations." 

In  §  422,  vol.  1,  of  the  same  work, 
emphasis  is  laid  upon  actual  invest- 
ment as  an  essential  element  of  cre- 
ation of  the  trust.  It  says :  "When- 
ever  a  trustee  or  other  person  In  a 
fiduciary  position,  acting  apparent- 
ly within  the  scope  of  his  powers, — 
that  is,  having  authority,  by  virtue 
of  his  trust  or  other  fiduciary  rela- 
tion, to  do  what  he  does  do, — ^pur- 
chases land  or  personal  property 
with  trust  funds,  or  funds  in  his 
hands  impressed  with  the  fiduciary 
character,  and  takes  the  title  to  such 
property  in  his  own  name,  without 
any  declaration  of  a  trust,  a  trust 
with  respect  to  such  property  at 
once  results  in  favor  of  the  original 
cestui  que  trust  or  other  beneficiary ; 
the  purchaser  becomes,  with  respect 
to  such  proper^,  a  trustee.  Equity 
regards  such  a  purchase  as  made  in 
trust  for  the  person  beneficially  in- 
terested, independently  of  any  impu- 
tation of  fraud  or  fraudulent  design, 
because  it  assumes  that  the  pur- 
chaser intended  to  act,  and  was 
acting,  in  pursuance  of  his  fidu- 
ciary duty,  and  not  in  viola- 
tion thereof.  This  doctrine  is  one 
of  wide  operation,  and  is  used  by 
courts  of  equity  with  great  eflftciency 
in  maintaining  and  protecting  the 
beneficial  rights  of  property.  It  has 
been  applied  to  trustees  proper,  to 
executors  and  administrators,  di- 
rectors and  managers  of  corpora- 


tions, guardians  of  infant  wards, 
guardians  or  committees  of  lunatics, 
agents  using  moneys  of  their  princi- 
pals, partners  using  partnership 
funds,  husbands  purchasing  prop- 
erty with  funds  belonging  to  the 
separate  estate  of  their  wives,  and 
to  all  persons  who  stand  in  fiduciary 
relations  towards  others.  In  order 
that  this  rule  may  apply,  however,  it 
must  be  made  to  appear  with  reason- 
able certainty  that  trust  or  other 
fiduciary  funds  were  actually  used  in 
making  the  purchase.  A  court  of 
equity,  in  order  to  raise  a  resulting 
trust,  will  not  assume,  from  the 
mere  fact  that  the  purchaser  had  or 
might  have  had  trust  moneys  in  his 
hands,  that  he  used  them  in  paying 
for  the  property  purchased,  in  the 
absence  of  evidence  clearly  showing 
such  use  by  him," 

The  effort  to  make  a  distinction 
here  on  the  ground  of  the  charac- 
ter of  the  declaration  fails,  because 
it  was  one  of  unexecuted  intention 
only.  If  the  instrument  had  actu- 
ally created  a  trust,  the  rights  of  the 
parties  would  have  been  governed 
strictly  by  the  terms  of  the  declara- 
tion. It  would  have  defined  the 
trust.  But  it  admits  no  more  than 
a  trust  in  the  money  received.  It 
shows  on  its  face  the  title  to  the 
land  had  vested  in  Mrs.  Bee  while 
she  still  held  the  money.  No  trust 
in  the  land  had  been 
created,  and  it  was  wTtiiSi^veili.t 


legally  impossible  JJiJJi**  *•  •♦■■* 
for  her  to  impress  a 
trust  upon  it,  without  prescribed 
co-operation  of  her  husband.  The 
argument  erroneously  assumes  the 
existence  of  an  express  trust  in 
the  land. 

Our  concurrence  in  the  view  of 
the  trial  court  that  actual  invest- 
ment of  the  money  in  the  land  is  es- 
sential to  the  establishment  of  the 
trust  claimed,  and  that  there  is  a 
total  lack  of  proof  of  such  invest- 
ment, renders  it  unnecessary  to  en- 
ter upon  an  inquiry  as  to  the  admis- 
sibility of  evidence  of  declarations 
of  Mrs.  Bee,  admitted  as  matter  of 
explanation  of  her  possession,  and 
as  tending  to  prove  she  had  spent 
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all  of  the  money  she  received  from 
her  husband's  estate  in  the  educa- 
tion of  her  son  and  payment  of  his 
expenses.  The  defendants  prevail 
without  the  aid  of  that  testimony. 
It  is  manifestly  not  admissible  mere- 
ly to  prove  payment  of  the  money  to 
Uie  heirs. 

Under  the  prayer  of  the  bill  for 
goieral  reli^,  there  might  have 
been  a  decree  for  the  money  Mrs. 
Bee  received  as  shown  by  her  re- 
ceipt and  declaration  of  trust,  but 
without  interest  for  any  time  prior 

piMdimv^  to  her  death.    But 

»r«rer  mT^mr  of  the  plaintiffs  did 
*'*''■"•*•  not  ask  for  such  a 

decree  and  their  right  to  the  fund 
was  in  no  way  litigated.  If  demand- 
ed, it  might  be  paid,  or  defenses  of 
some  kind  might  be  set  up  against 
such  demand.  For  this  reason  there 
can  be  no  decree  here  for  the  money, 
though  prima  facie  right  to  it  is  dis- 
closed by  the  record.  To  decree  it 
here  might  work  surprise  and  in- 
jury. Under  such  circumstances, 
the  practice  is  to  remand  the  cause 
for  the  award  of  such  relief,  upon 
a  proper  application  and  successful 
resistance  of  any  defense  that  may 
be  set  up.  Furbee  v.  Furbee,  ^9 
W.  Va.  191,  88  S.  E.  511 ;  3  Enc.  PI. 
ft  Pr.  849. 

Failure  of  the  trial  court  to  award 
such  relief  or  afford  the  plaintiffs  an 
opportunity  to  claim  it  constitutes 


100  B.  B,  46«.) 

an  error  for  which  the  decree,  in  so 
far  only  as  it  dismisses  the  bill,  must 
be  reversed.    Costs 

will  be  awarded  to  SJJe""^*'*  """ 

the    appellants    as 

the  parties  substantially  prevailing. 

Williams,  J.,  dissenting  tp  part : 
I  concur  in  all  of  the  foregoing 
opinion  except  so  much  of  it  as  re- 
mands the  cause  for  entry  of  a  de- 
cree by  the  lower  court.  The  case 
is  one  which,  in  my  opinion,  calls 
for  entry  by  this  court  of  such  de- 
cree as  the  lower  court  should  have 
entered.  Having  reached  the  con- 
clusion that  plaintiffs  had  failed  to 
establish  a  trust  in  the  land  in  the 
hands  of  Mrs.  Bee  for  their  use,  and 
seeing  that  they  had  proved  a  clear 
case  entitling  them  to  a  decree 
against  her  separate  estate  for  the 
money,  the  court  should  have  given 
them  such  a  decree,  with  interest 
thereon  from  the  time  of  her  death, 
and  made  it  a  lien  upon  her  lands  in 
the  hands  of  her  devisees.  Her  in- 
terest in  the  Princeton  land,  hav- 
ing been  conveyed  to  her  since  the 
creation  by  statute  of  separate  es- 
tates of  married  women,  was  her 
separate  estate,  and  is  liable,  in 
equity,  for  her  just  obligations. 
Such  decree  is  consistent  with  the 
special  relief  prayed  for,  and  is  such 
relief  as  ought  to  be  accorded  un- 
der the  prayer  for  general  relief, 
and  I  would  enter  such  decree  here. 


ANNOTATION. 


Research  has  disclosed  but  few 
cases  passing  on  the  question  indi- 
cated by  the  above  title.  The  reported 
case  (Johnston  v.  Bee,  ante,  252) 
holds,  seemingly  with  sound  reason, 
that  family  correspondence,  preserved 
by  the  family  for  a  long  period  of  tifhe 
for  sentimental  reasons,  may  form  the 
basis  of  knowledge  of  handwriting  by 
a  member  of  the  family  who  has  fre- 
quently perused  it. 

The  doctrine  that  knowledge  de^ 
rived  from  family  correspondence  in 


from  family  correspondence  as  qualifying  one  to  testify 
as  to  genoBMiiets  of  handwriting. 

which  he  had  no  part  may  be  sufficient 
to  qualify  a  member  of  the  family  to 
testify  as  to  the  genuineness  of  hand- 
writing is  supported  also  by  the  deci- 
sions in  Tuttle  v.  Rainey  (1SS7)  98 
N.  C.  618,  4  S.  E.  475,  and  Sweigart  v. 
Richards  (1848)  8  Pa.  436. 

It  was  held  in  Tuttle  v.  Rainey  (N. 
C.)  supra,  that  the  handwriting  of  a 
deceased  grantor  might  be  proved  by 
testimony  of  his  nephew,  who,  though 
he  had  never  seen  his  uncle  write, 
derived  knowledge  of  his  handwriting 
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from  numerous  letters  purporting  to 
come  from  his  uncle  to  his  father 
about  family  matters  and  family  busi- 
ness with  which  no  one  else  was  fa- 
miliar, from  newspapers  to  his  father 
directed  in  the  same  handwriting,  and 
from  an  ^utograph  photo  of  his  uncle 
which  hung  for  years  on  the  wall  of 
the  family  home. 

And  on  a  question  of  boundaries,  to 
prove  that  field  notes  were  in  the 
handwriting  of  the  deputy  surveyor, 
it  was  held  that  his  grandson,  who 
had  never  seen  him  write,  might  tes- 
tify that  the  handwriting  was  genuine, 
where  his  knowledge  was  derived  by 
comparison  with  the  handwriting  of 
the  grandfather  in  entries  in  the  fam- 
ily Bible,  admitted  to  be  his  by  all  the 
family,  and  from  many  letters  in  his 
mother's  possession  purporting  to 
have  been  written  by  her  father,  the 
decedent.  Sweigart  v.  Richards  (Pa.) 
supra.  It  was  said:  "It  is  true  that 
this  court  have  decided  that  the  wit- 
ness who  testifies  from  a  comparison 
of  handwriting  must  have  the  highest 
evidence  of  the  authenticity  of  the 
standard  paper,  which  would  usually 
be  that  of  some  person  who  had  seen 
the  person  write  it,  or  evidence  of  equal 
authority.  Now  it  appears  to  me  that 
the  family  record,  admitted  and  re- 
ceived by  all  the  descendants  as  his 
genuine  handwriting,  is  of  as  high 
authority  and  verity  as  a  standard  or 
test  as  the  evidence  of  a  person  would 
be  who  testified  to  the  standard  paper 
from  having  seen  it  written." 

On  an  issue  whether  a  family  pedi- 
gree was,  as  it  purported  to  be,  in  the 


handwriting  of  the  claimant's  ances- 
tor, it  was  held,  in  Fitzwalter  v.  Peer- 
age (1843)  10  Clark  &  F.  193,  8  Eng. 
Reprint,  716,  that  one  who  had  been 
the  family  solicitor  for  many  years, 
and  testified  that  he  had  acquired  a 
knowledge  of  the  handwriting  of  the 
ancestor  from  his  acquaintance  with 
a  great  number  of  title  deeds,  account 
books,  and  other  instruments  purport- 
ing to  have  been  written  by  him»  was 
competent  to  testify  as  to  the  genuine- 
ness of  the  handwriting  in  question. 

But  where  a  witness  had  not  seen 
a  lost  letter  for  more  than  fifteen 
years,  and  her  only  familiarity  with 
the  handwriting  of  the  person  whose 
signature  the  letter  purported  to  bear 
was  derived  from  her  having  seen  him 
write  his  name  in  an  autograph  album 
about  a  year  before  she  had  seen  the 
letter  and  about  nineteen  years  before 
the  trial,  when  the  witness  was  only 
thirteen  years  old,  it  was  held  that  the 
court  rightly  declined  to  base  its  judg- 
ment as  to  the  genuineness  of  the  sig- 
nature on  her  testimony.  Murphy  v. 
Murphy  (1910)  146  Iowa,  255,  125  N. 
W.  191. 

And  in  Carr  v.  Garr  (1904)  138 
Mich.  396,  101  N.  W.  550,  it  was  held 
thlit  the  wife  of  a  mortgagee  was  not 
competent  to  testify  to  the  handwrit- 
ing of  the  deceased  mortgagor,  her 
husband's  brother,  whom  she  had  nev- 
er seen,  although  both  she  and  her 
husband  testified  that  the  mortgagor 
had  frequently  acknowledged  the  debt 
in  letters  which  he  had  sent  to  them 
and  which  had  been  destroyed. 

R.  Ed,    II. 


B.  F.  BUSH,  Receiver  of  St.  Louis,  Iron  Mountain,  &  Southern  Railway 

Company,  et  al.,  Appts., 

V. 

JOEL  A.  TAYLOR. 

Arkan»aH  Supreme  Court  ^  October  22,  1017, 

(130  Ark.  522,  197  S.  W.  1172.) 

Damages  -—  for  destruction  of  property  —  cost  of  reproduction. 

1.  The  measure  of  damages  for  destruction  of  property,  the  value  of 
which  depends  upon  its  connection  with  the  soil,  is  the  difference  in  the 
value  of  the  land  before  and  after  the  destruction,  and  for  the  destruction 
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or  injury  of  property  that  can  be  replaced  in  substantially  the  condition 
in  which  it  existed  before  injury,  the  nieasure  is  the  cost  of  so  replacing  it. 
[See  note  an  this  question  beginning  on  page  277.] 


Evidence  —  origin  of  fire  —  cause  of 
other  fire. 

2.  Upon  the  question  whether  pr  not 
a  fire  was  set  out  by  the  locomotive 
of  a  railroad  company,  which,  if  it  was 
80  set  out»  would,  under  the  statute, 
render  the  railroad  company  liable  for 


the  value  of  the  property  destroyed 
without  regard  to  the  question  of  its 
negligence,  evidence  is  admissible  that 
another  fire  was  set  out  on  the  same 
lot  a  day  or  two  before  the  one  in 
question,  by  railroad  engines. 
[See  11  R.  C.  L.  996.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Clay 
County  (Driver,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  destruction  of  plaintiff's  property  by  fire  alleged  to  have 
been  set  out  by  defendants'  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Daniel   Upthegrove,   J.   R     the  measure  of  the  damage  was  the 


Tumey,    Hawthorne    &    Hawthorne, 
Troy  Pace,  and  Gordon  Frierson,  for 

appellants : 

The  rule  with  reference  to  reception 
in  evidence  of  testimony  as  to  other 
fires  at  different  times  is  that,  where 
the  engine  is  identified,  such  evidence 
is  inadmissible  unless  it  be  shown 
that  such  former  fires  were  set  out  by 
the  particular  engine  in  question,  and 
within  a  reasonably  close  time  to  the 
occurrence  of  the  fire  sued  upon. 

Lesser  Cotton  Co.  v.  St.  Louis,  I.  M. 
A  S.  R.  Co.  62  C.  C.  A.  95,  114  Fed. 
133,  11  Am.  Neg.  Rep.  523;  Jackson- 
ville, T.  &  K.  W.  R.  Co.  V.  Peninsular 
Land,  Transp.  &  Mfg.  Co.  27  Fla.  1,  17 
LR.A.  33,  9  So.  661;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Hesters,  90  Ga.  11, 
15  S.  E.  828 ;  Illinois  C.  R.  Co.  v.  Bail- 
ey, 222  111.  480,  78  N.  E.  883 ;  Chicago, 
I.  ft  L.  R.  Co.  V.  Gilmore,  22  Ind.  App. 
466,  53  N.  E.  1078;  Albert  v.  Northern 
C.  R.  Co.  98  Pa.  816;  Shelly  v.  Phila- 
delphia  &  R.  R.  Co.  211  Pa.  160,  60 
Atl.  581;  San  Antonio  &  A.  P.  R.  Co. 
V,  Home  Ins.  Co.  —  Tex.  Civ.  App.  — , 
70  S.  W.  999;  Boyce  v.  Cheshire  R. 
Co.  42  N.  H.  97;  Chandler  v.  Rutland 
R.  Co.  140  App.  Div.  6?,  124  N.  Y. 
Sapp.  1046;  O'Reilly  v.  Erie  R.  Co.  72 
App.  Div.  228,  76  N.  Y.  Supp.  171; 
Wheeler  v.  New  York  C.  &  H.  R.  Co.  67 
Hun,  639,  22  N.  Y.  Supp.  561 ;  Norfolk 
&  W.  R.  Co.  V.  Briggs,  103  Va.  105,  48 
S.  E.  521 ;  Gibbons  v.  Wisconsin  Val- 
ley R.  Co.  58  Wis.  835,  17  N.  W.  182 ; 
Sprague  v.  Atchison,  T.  &  S.  F.  R.  Co. 
70  Kan.  359,  78  Pac.  828;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Osborn,  58  Kan.  768, 
51  Pac.  286;  St.  Louis  &  S.  F.  R.  Co. 
V.  Jones,  59  Ark.  105,  26  S.  W.  595. 

It  was  error  to  instruct  the  jury  that 


difference  in  the  value  of  the  land 
immediately  before  and  immediately 
after  the  fire. 

St.  Louis  &  S.  F.  R.  Co.  v.  Jones, 
supra ;  8  R.  C.  L.  §  46,  p.  484 ;  33  Cyc. 
1389;  Fitz  Simons  &  C.  Co.  v.  Braun, 
199  111.  390,  59  L.R.A.  421,  65  N.  E. 
249,  13  Am.  Neg.  Rep.  9;  Hide  v. 
Thornborough,  2  Car.  &  K.  250; 
Shrieve  v.  Stokes,  8  B.  Mon.  453,  48 
Am.  Dec.  401;  Matthews  v.  Missouri 
P.  R.  Co.  142  Mo.  645,  44  S.  W.  802, 
3  Am.  Neg.  Rep.  699;  Anderson  v. 
Miller,  96  Tenn.  35,  81  L.R.A.  604,  54 
Am.  St.  Rep.  812,  33  S.  W.  615;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V.  Fal- 
coner,  30  Ky.  L.  Rep.  152,  97  S.  W. 
727;  Central  R.  &  Bkg.  Co.  v.  Murray, 
93  Ga.  256,  20  S.  E.  129;  McMahon  v. 
Dubuque,  107  Iowa,  62,  70  Am.  St.  Rep. 
143,  77  N.  W.  517,  5  Am.  Neg.  Rep. 
147;  White  v.  Chicago,  M.  &  St.  P.  R. 
Co.  1  S.  D.  326,  9  L.R.A.  824,  47  N.  W. 
146;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Huitt,  1  Kan.  App.  788,  41  Pac.  1051; 
Hartshorn  v.  Chaddock,  135  N.  Y.  116, 
17  L.R.A.  426;  31  N.  E.  997. 

Messrs.  L.  Hnnter  and  Holifield  & 
Harrison  for  appellee. 

Smithy  J.,  delivered  the  opinion 
of  the  court : 

The  Iron  Mountain  Railway  Com- 
pany ran  certain  of  its  freight 
trains  over  the  tracks  of  the  Cotton 
Belt  Railway  Company  through  the 
town  of  Rector,  one  of  which,  ac- 
cording to  the  contention  of  appel- 
lee, set  fire  to  his  mill  and  de- 
stroyed it.  On  appellee's  part  there 
was  proof  of  the  absence  of  any 
cause    for   the    fire   except    from 
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sparks  thrown  out  by  a  passing  en- 
gine. It  was  shown  that  a  heavy 
train  of  seventy  or  eighty  cars 
stopped  at  a  tank,  at  a  distance  of 
twenty  or  thirty  car  lengths  from 
the  mills,  to  take  water,  and  that 
fifteen  or  twenty  minutes  thereafter 
the  mill  was  discovered  afire,  and 
that  at  the  nearest  point  the  track 
was  only  80  feet  from  the  mill,  and 
that  a  strong  wind  was  blowing  at 
the  time  in  the  direction  to  carry 
the  sparks  from  the  engine  to  the 
mill. 

Over  appellant's  objection,  evi- 
dence was  admitted  showing  that 
other  fires  had  been  set  out  by  rail- 
road engines  in  the  vicinity  of  the 
fire  involved  in  this  suit.  But  there 
was  no  evidence  that  the  particular 
engine,  or  any  engine  of  the  Iron 
Mountain  Railway  Company,  had 
previously  set  out  a  fire.  Nor  was 
there  any  evidence  that  this  engine 
was  equipped  with  a  spark  arrester 
differing  in  any  manner  from  those 
used  by  other  engines  on  either  the 
Iron  Mountain  or  the  Cotton  Belt 
Railway. 

The  complaint  itemized  the  prop- 
erty destroyed  by  fire  and  alleged 
its  value,  and  witnesses  testified  as 
to  the  value  of  the  various  articles 
so  destroyed.  Among  other  prop- 
erty destroyed  were  seven  or  eight 
thousand  laths,  some  gum  logs, 
2,000  feet  of  gum  box  boards,  2,000 
feet  of  cypress,  and  1,500  feet  of 
poplar  lumber,  together  with  vari- 
ous kinds  of  saws,  and  the  engine, 
boiler,  and  other  fixtures,  together 
with  the  building  under  which  these 
things  were  housed.  Other  wit- 
nesses were  permitted  to  testify  to 
the  difference  in  the  value  of  the 
land  before  the  fire  and  afterwards. 

Over  appellant's  objection,  an  in- 
struction was  given  which  told  the 
jury  that  the  measure  of  damages 
was  the  difference  in  value  of  the 
land  immediately  before  and  imme- 
diately after  the  fire,  whereas  appel- 
lant asked  the  court  to  charge  the 
jury  on  that  subject  as  follows: 
"The  plaintiff  is  limited  in  his  re- 
covery in  this  action  to  the  reason- 
able market  value  of  the  property 


entirely  destroyed,  and  to  the  differ- 
ence between  the  reasonable  market 
value  of  the  property  destroyed, 
immediately  before  the  fire,  and  the 
sum  it  would  cost  to  restore  the 
damaged  property  to  its  original 
condition,  and  the  value  of  the  use 
of  property  until  it  could  be  re- 
stored with  ordinary  care." 

We  presume  that  the  last  part  of 
this  instruction  refers  to  property 
partially  destroyed. 

In  the  case  of  St.  Louis  &  S.  F.  R. 
Co.  v.  Jones,  59  Ark.  105,  26  S.  W. 
695,  it  was  said :  ''And  it  was  inad- 
missible to  show  that  other  engines 
had  set  fire  to  materials  on  or  near 
the  right  of  way,  as  a~  circumstance 
to  show  that  the  engine  which 
caused  the  fire  on  this  occasion,  or 
its  appliances,  were  defective  or  in 
bad  condition.  For  such  purpose 
the  proof  would  have  to  be  confined 
to  fires  caused  by  the  engine  that  is 
said  to  have  caused  the  fire  that 
burned  the  appellant's  meadow." 

The  language  of  that  opinion 
must  be  read,  however,  in  connec- 
tion with  the  issue  there  being  con- 
sidered. It  was  there  sought  to  be 
shown  that  the  railway  company 
had  negligently  set  out  a  fire,  and  in 
that  connection  it  was  said  that  it 
could  not  be  shown  that  other  en- 
gines had  set  out  a  fire  as  a  circum- 
stance to  show  that  the  engine 
which  caused  the  fire  in  question 
was  equipped  with  defective  appli- 
ances, but  that  for  such  purposes  the 
proof  would  have  to  be  confined  to 
fires  caused  by  the  engine  which  set 
out  the  fire  in  question.  In  this 
opinion,  however,  it  was  said :  "The 
evidence  that  other  fires  had  oc- 
curred on  the  line  of  the  railroad 
than  the  one  which  destroyed  the 
plaintiff's  meadow  was  improperly 
admitted,  as  it  was  not  shown  that 
these  fires  were  caused  by  the  en- 
gines of  the  railroad,  or  that  they 
occurred  from  the  operation  of  its 
trains.  If  this  had  been  shown,  it 
might  have  been  admissible  as  a 
circumstance  tending  to  show  that 
the  condition  of  the  right  of  way  of 
the  railroad  was  such  that  a  fire 
might  have  occurred  from  sparks 
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escaping  from  its  engines,  and  ignit* 
ing  the  dry  grass  and  inflammable 
material  on  its  right  of  way.  But 
the  fact  that  other  fires  had  oc- 
curred, without  proof  that  they 
were  caused  by  the  railroad,  was  in- 
admissible/' 

The  question  of  negligence  is  not 
involved  in  this  case,  and  the  jury 
was  required  only  to  find  the  origin 
of  the  fire,  and  if  that  responsibility 
was  placed  on  the  railroad  com- 
pany, liability  for  the  damage  re- 
sulting !"ttached  without  regard  to 
the  question  of  negligence.  Act  141 
of  the  Acts  of  1907,  page  336. 

This  evidence  was  offered  ^'as  a 
circumstance  tending  to  show  .  .  . 
that  a  fire  might  have  occurred  from 
sparks  escaping  from  the  engine" 
which  passed  the  mill  shortly  before 
the  fire  occurred.  Of  course,  there 
must  be  such  substantial  similarity 
of  conditions  in  the  proof  of  other 
fires  as  to  make  it  reasonable  and 
probable  that  the  same  cause  exist- 
ed to  produce  the  same  result.  This 
similarity  of  condition  existed  here, 
as  the  t^timony  objected  to  related 
to  a  fire  set  out  in  grass  near  the 
mill  '^within  a  morning  or  two  of 
the  fire  which  destroyed  the  mill." 
And  no  attempt  was  made  to  show 
that  any  difference  existed  in  the 
equipment  of  the  engines  to  arrest 
the  emission  of  sparkis. 

The  identical  question  here  raised 
was  considered  and  decided  by  the 
supreme  court  of  Missouri  in  the 
case  of  Campbell  v.  Missouri  P.  R. 
Co.  121  Mo.  840,  25  L.R.A.  175,  42 
Am.  St.  Rep.  580,  25  S.  W.  936. 
There  the  testimony  objected  to 
was  that  other  fires,  both  before  and 
subsequent  to  the  one  in  question, 
at  different  places  on  the  line  of  de- 
fendant's railroad,  had  been  started 
by  sparks  from  some  of  defendant's 
engines.  Here  we  have  a  much 
clbser  similarity  of  conditions  as  a 
predicate  for  the  admission  of  the 
questioned  testimony,  for  here  both 
fires  were  set  out  in  the  same  lot 
and  within  a  day  or  two  of  each 
other.  But  under  the  facts  stated, 
the  supreme  court  of  Missouri,  upon 
a  review  of  the  authorities,  held  the 
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evidence  admissible.  Among  other 
cases  cited  and  quoted  from  was 
the  case  of  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  470,  23  L.  ed. 
362,  as  follows:  "Mr.  Justice 
Strong,  who  wrote  the  opinion  of 
the  court,  says:  The  question  has 
often  been  considered  by  the  courts 
in  this  country  and  in  England ;  and 
such  evidence  has,  we  think,  been 
generally  held  admissible,  as  tend- 
ing to  prove  the  possibility,  and  con- 
sequent probability,  that  some  loco- 
motive caused  the  fire."  He  follows 
this  statement  of  the  law  by  a  num- 
ber of  citations,  both  English  and 
American,  including  the  case  of 
Sheldon  v.  Hudson  River  R.  Co.  14 
N.  Y.  223,  67  Am.  Dec.  155.  Fur- 
ther on  in  the  same  opinion  the 
judge  says:  'The  particular  en- 
gines were  not  identified,  but  their 
crossing  raised  at  least  some  prob- 
ability, in  the  absence  of  proof  of 
any  other  known  cause,  that  they 
caused  the  fire;  and  it  seems  to  us 
that,  under  the  circumstances,  this 
probability  was  strengthened  by  the 
fact  that  some  engines  of  the  same 
defendant,  at  other  times  during 
the  same  season,  had  scattered  fire  • 
along  their  passage.'  To  the  same 
effect  are  the  following  cases: 
Smith  V.  Boston  &  M.  R.  Co.  63  N. 
H.  25 ;  Chicago,  St.  P.  M.  &  0.  R. 
Co.  V.  Gilbert,  3  C.  C.  A.  264,  10  U. 
S.  App.  375,  52  Fed.  711;  Thatcher 
V.  Maine  C.  R.  Co.  85  Me.  509,  27 
Atl.  519." 

The  supreme  court  of  Missouri 
concluded  its  review  of  the  authori- 
ties cited  with  the  following  state- 
ment: **We  think  the  evidence 
tended  to  prove  the  possibility,  and 
consequent  probability,  that  the 
fire  was  communicated  to  plaintiff's 
property  from  one  of  defendant's 
engines,  and  that  the  evidence  was 
admissible,  and  its  probative  force 
was  for  the  determination  of  the 
jury.  If  the  issue  had  been  of  neg- 
ligence in  the  construction  or  man- 
agement of  the  engine  only,  and  the 
engine  which  could  only  have  caused 
the  damage  had  been  clearly  identi- . 
fied,  evidence  that  other  engines 
emitted  sparks  and  set  fires  would 
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cause  of  other 
lire. 


have  been  inadmissible  under  the 
decisions  of  this  court.  C!oale  v. 
Hannibal  &  St.  J.  R.  Co.  60  Mo.  227 ; 
Patton  V.  St.  Louis  &  S.  F.  R.  Co. 
87  Mo.  117,  56  Am.  Rep.  446.  But 
in  case  the  fact  whether  the  fire 
originated  from  the  engine  was 
alone  in  issue,  and  there  was  no  di- 
rect proof  of  the  fact,  it  seems  very 
clear  that  such  evidence  would  have 
some  tendency  to  prove  that  issue. 
The  evidence  was  all  circumstantial, 
and  the  facts  testified  to  were  cir- 
cumstances, though  slight  they  may 
have  been,  bearing  upon  the  is- 
sues." See  also  Little  Rock  &  M.  R. 
Co.  V.  Harrell,  58  Ark.  455, 25  S.  W. 
117,  11  Am.  Neg.  Cas.  144. 

We  concur  in  the  reasoning  of 

that  court  as  ap- 
oriiKin"of  Are—     pHed  to  the  facts  of 

this  case,  and  hold 
that  no  error  was 
committed  in  the  admission  of  the 
testimony  objected  to. 

We  think  the  court  should  have 
instructed  the  jury  on  the  question 
of  the  measure  of  damages  in  ac- 
cordance with  the  contention  of  ap- 
pellant. Here  a  portion  of  the  prop- 
erty destroyed  was  lumber  and  logs 
and  laths,  and  certain  other  person- 
al property,  the  value  of  which  and 
the  damage  to  which  was  in  no  wise 
dependent  upon  the  value  of  the  land 
or  the  damage  to  it. 

It  is  true  this  court  held,  in  the 
case  of  Kansas  City  Southern  R. 
Co.  V.  Wilson,  119  Ark.  143,  171  S. 
W.  484,  where  a  fire  set  out  in  a 
pasture  burned  the  grasses  and 
grain  growing  thereon,  and  the 
fence  inclosing  it,  that  the  measure 
of  damages  was  the  difference  in  the 
value  of  the  pasture  before  the  fire 
and  after  the  fire.  And  the  same 
measure  of  damages  was  approved 
in  the  case  of  Missouri  &  N.  A.  R. 
Co.  V.  Phillips,  97  Ark.  54,  183  S. 
W.  191,  where  the  property  de- 
stroyed was  an  orchard.  But  these 
cases  must,  of  course,  be  read  in  the 
light  of  the  facts  there  recited,  and 
we  must  have  in  mind  the  character 
of  the  property  there  destroyed. 

In  the  case  of  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Ayres,  67  Ark.  871,  55  S. 


W.  159,  it  was  said  that  the  meas- 
ure  of  damages  for  the  destruction 
of  trees  on  the  land  by  fire  was  the 
difference  between  the  value  of  the 
land  with  the  trees  unburned  and 
with  the  trees  burned.  After  an- 
nouncing this  measure  of  damans, 
the  court  gave  as  a  reason  therefor 
that  the  trees  were  a  part  of  the 
freehold,  and  could  not  be  replaced 
in  a  short  time,  and  only  at  consid- 
erable expense,  and  that  ''the  de- 
struction of  the  trees  was  a  depreci- 
ation in  the  value  of  the  land,  of 
which  they  were  a  part." 

In  8  R.  C.  L.  page  484,  the  measure 
of  damages  for  the  destruction  of 
property  attached  to  the  realty  is 
discussed.  It  is  there  said :  ''Sec- 
tion 46.  Property  Attached  to 
Realty. — In  cases  of  injury  to  real 
estate  the  courts  recognize  two  ele- 
ments of  damage :  iPirst,  the  value 
after  separation  from  the  freehold, 
if  any,  of  the  thing  taken,  injured, 
or  destroyed ;  and,  second,  the  dam- 
age to  the  realty,  if  any,  occasioned 
by  the  severance.  The  measure  of 
damages  in  such  cases  depends  to 
some  extent  on  the  character  of  the 
property  taken  or  destroyed, — a  dis- 
tinction being  often  made  between 
property  whose  chief  value  consists 
in  its  connection  with  the  soil  and 
its  incidental  enhancement  of  the 
value  of  the  land,  and  those 
improvements  which  may  be  re- 
placed at  will,  and  whose  value 
may  readily  be  determined,  apart 
from  the  ground  on  which  they  rest. 
Thus,  if  the  property  destroyed  or 
injured  is  so  closely  connected  with 
the  real  estate  on  which  it  stands  or 
to  which  it  is  attached  that  it  has  no 
value  separate  from  and  inde- 
pendent of  the  real  estate,  or  if  the 
injury  is  to  the  soil  itself,  the  meas- 
ure of  damages  is  the  difference  in 
value  between  the  real  estate  before 
the  injury  and  after  it.  On  the  oth- 
er hand,  the  value  of  the  property 
destroyed,  or  the  cost  of  restoring 
or  replacing  such  property,  is  the 
proper  measure  of  damages  for  the 
destruction  of  buildings,  fences,  and 
other  improvements,  which  may  at 
once  be  replaced,  where  the  exact 
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cost  of  restoring  the  property  de- 
stroyed is  capable  of  definite  ascer- 
tainment, and  where  there  is  no 
damage  to  the  realty  itself.  Added 
to  this,  the  right  is  generally  given 
to  recover  for  the  loss  of  the  use  of 
the  property.  Some  courts  hold  that 
where  property  attached  to  the 
realty  is  destroyed,  the  owner  has 
his  election  to  sue  either  for  the 
value  of  the  thing  destroyed  or  for 
the  injury  to  the  freehold,  or,  in  oth- 
er words,  he  may  seek  to  recover 
the  value  of  the  destroyed  property 
in  its  detached  form  or  its  value  as 
a  part  of  the  realty.  If  recovery  is 
sought  for  the  value  of  the  property 
destroyed  in  its  detached  form,  the 
measure  of  damages  is  its  market 
value  when  so  detached ;  but  if  re- 
covery is  sought  for  the  injury  to 
the  freehold  by  reason  of  the  taking 
or  destruction  of  property  attached 
thereto,  the  measure  of  damages  is 
the  difference  between  the  value  of 
the  land  before  and  after  the  injury. 
There  is  considerable  conflict  of  au- 
thority in  the  application  of  the 
foregoing  rules  to  cases  where  a  re- 
covery is  sought  for  the  destruction 
of  growing  crops.  In  some  cases  it 
is  held  that  the  proper  measure  of 
damages  is  the  value  of  the  crop  at 
the  time  and  place  and  in  the  con- 
dition it  was  in  when  it  was  de- 
stroyed, and  in  others  that  it  is  the 
difference  in  the  value  of  the  land 
on  which  the  crop  is  growing.  A 
similar  conflict  exists  in  the  case  of 
trees,  some  courts  holding  that  the 
measure  of  damages  is  the  difference 
in  the  value  of  the  land  before  and 
after  the  injury;  while  others  hold 
that  the  value  of  the  trees  de- 
stroyed is  the  proper  measure  of 
damages.  It  has  been  held  that 
damages  caused  by  the  destruction 
of  fruit  trees  may  be  measured  by 
estimating  either  their  value  as  a 
distinct  part  of  the  land,  or  the  dif- 
ference in  value  of  the  land  before 
and  after  their  destruction;  and 
that,  where  botli  methods  are  re- 
sorted to  in  the  same  case,  the  dam- 
ages must  be  ascertained  by  the 
jury  from  all  the  evidence." 


In  the  note  to  the  text  quoted 
many  cases  are  cited  bearing  upon 
this  subject,  several  of  which  are 
annotated  cases. 

In  a  suit  for  damages  for  the  de- 
struction of  a  house  by  fire,  the  su- 
preme court  of  Iowa,  in  holding  that 
the  measure  of  damages  was  the 
value  of  the  house,  said:  "The 
fundamental  principle  in  all  actions 
for  damages  is  that  just  compensa- 
tion be  made  to  him  who  has  suf- 
fered injury  from  another  in  his 
person  or  property,  and  in  order  to 
give  satisfaction,  measured  in 
money,  such  rules  are  formulated  as 
are  thought  best  adapted  to  ac- 
complish this  purpose.  A  distinc- 
tion has,  for  this  reason,  been  made 
between  growing  crops,  shrubs,  and 
trees,  whose  chief  value  is  because 
of  their  connection  with  the  soil 
and  their  incidental  enhancement 
of  the  value  of  the  land,  and  those 
improvements  which  may  be  re- 
placed at  will,  and  whose  value  may 
readily  be  determined  apart  from 
the  ground  on  which  they  rest," 
McMahon  v.  Dubuque,  107  Iowa,  62, 
70  Am.  St.  Rep.  143,  77  N.  W.  517, 
5  Am.  Neg.  Rep.  147. 

In  33  Cyc.  pages  1389-1391, 
many  cases  are  cited  which  deal 
with  the  measure  of  damages  for 
property  destroyed  by  fire,  and  in 
the  text  of  this  article  it  is  said: 
"Where  buildings  are  injured  or  de- 
stroyed it  is  ordinarily  held  that 
they  are  capable  of  a  separate  valu- 
ation, and  that  the  measure  of  dam- 
ages is  the  value  of  the  property  at 
the  time  of  its  destruction." 

All  of  the  cases  cited  in  the  note 
to  this  text  supported  it,  and  none 
approved  a  different  measure  of 
damages. 

We  think  our  own  cases,  when 
construed  in  connection  with  the 
facts  to  which  the  principles  there 
announced  were  applied,  result  in 
the  following  statement  of  the  law : 
That,  if  the  value  of  the  property 
destroyed  depends  upon  its  connec- 
tion with  the  soil,  the  measure  of 
the  damages  is  the  difference  in  the 
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value  of  the  land  before  and  after 

the  fire.  But,  if  the 
property  destroyed 
could  be  replaced 
in  substantially  the 
condition  in  which  it  existed  before 
the  fire,  then  the  measure  of  the 
damages  is  the  cost  of  so  replacing 
it. 

The  case  of  Dodd  v.  Read,  81 
Ark.  13,  98  S.  W.  703,  is  not  in 
conflict  with  this  view,  but  is  in 
harmony  with  it.  That  was  a  suit 
for  damages  for  the  value  of  a 
building,  and  it  was  there  said  that 
the  true  inquiry  was  as  to  the  cash 
market  value  of  the  building,  and 
the  opinion  recites  the  evidence  of 
the  carpenter  who  was  the  only  wit- 
ness for  the  plaintiff  on  the  subject 
of  value,  and  who  testified  that  the 
house  was  worth  only  $200,  and  a 
remittitur  was  ordered  of  the  part 
of  the  judgment  in  excess  of  that 
sum.  See  also  St.  Louis  &  S.  F.  R. 
Co.  V.  Shore,  89  Ark.  418, 117  S.  W. 
515,16  Ann.Cas.  939;  Kansas  City 
Southern  R.  Co.  v.  Boles,  88  Ark. 
533,  115  S.  W.  375;  Dwight  v. 
Elmira,  C.  &  N.  R.  Co.  132  N.  Y. 
199,  15  L.R.A.  612,  28  Am.  St.  Rep. 
563,  30  N.  E.  398. 

The  facts  of  this  case  show  not 
only  the  wisdom  and  justice,  but  the 
necessity,  for  the  rule  we  now  ap- 
prove. Much  of  the  property  de- 
stroyed was  not  even  fixtures,  and, 
under  the  measure  of  damages  given 
by  the  court,  the  jury  could  not 


properly  have  allowed  compensation 
for  its  destruction.  No  contention 
was  made  that  the  land  itself  had 
sustained  any  damage;  but  the 
property  destroyed  was  a  sawmill, 
with  the  building  which  housed  it, 
and  the  numerous  articles  of  purely 
personal  property  used  in  connec- 
tion therewith,  the  value  of  which 
was  testified  to  by  the  witnesses, 
and  which  included,  among  other 
things,  some  lumber  which  had 
been  manufactured  on  the  very  day 
of  the  fire.  The  plaintiff  was  en- 
titled to  compensation  for  this 
property,  although  the  measure  of 
damages  given  would  not  have 
warranted  its  assessment;  yet, 
according  to  appellant,  these  4^- 
ages  were  allowed,*  together  with 
damages  which  exceeded  the  value 
of  the  property  destroyed  when 
estimated  under  the  rule  here  ap- 
proved ;  and,  as  we  cannot  afiSrma* 
tively  say  that  such  is  not  the  case, 
we  must  reverse  the  judgment  and 
remand  the  cause  for  a  new  trial. 

Petition  for  rehearing  denied. 


MOTE. 

The  cost  of  a  building,  or  the  re* 
pairs  thereto,  as  a  necessary  or  proper 
element  in  fixing  damages  for  its  de- 
struction or  injury,  is  considered  in 
the  annotation  following  Kennedy  v. 
Trelbavbn,  post,  277. 


C.  W.  ADAMS  et  al.,  Doing  Business  as  Adams  &  Sullivan  et  al.,  Appt0., 

V. 

PHILIP  SENGEL. 

Kentuiiktt  Court  of  Appeals -^  Novemhet*  2,  1917 » 
(177  Ky.  535,  197  S.  W.  974.) 

Damages  —  injury  to  property  —  cost  of  restoring. 

1.  The  measure  of  damages  to  a  building  caused  by  blasting  operations 
is  a  sum  suflScient  to  restore  the  property  to  substantially  the  condition  it 
was  in  prior  to  the  injury,  and  such  further  sum  as  will  compensate  the 
owner  for  the  diminution  in  the  value  of  the  use  of  the  property  during 


ADAMS  V.  SENGEL.  269 

(i77  Ky,   6SS,  197  8.  W.   974.) 

the  continuance  of  the  injury  if  it  is  occupied  by  the  owner,  or  diminution 
in  rental  value  if  it  is  rented. 
[See  yiote  on  this  question  beginning  on  page  277.] 


Public  improvement  —  liability  for  in- 
jury to  private  property. 

2.  One  performinff  work  under  con- 
tract with  a  city  for  a  public  improve- 
ment is  not  absolved  from  liability  for 
injury  inflicted  upon  private  property 
on  the  theory  that  he  is  acting  as 
agent  of  the  municipality  in  perform- 
ing a  function  of  government. 
Pleading  —  damages  —  supplemental 

petition. 

3.  The  damages  for  injury  to  a 
building  by  blasting  must  be  limited 
to  those  claimed  in  the  petition,  al- 
though a  supplemental  petition  is 
filed  claiming  damages  arising  after 
the  filing  of  the  petition,  if  the  latter 
are  not  separated  from  other  items  of 
injury. 

Trial  —  instructions  —  measure  of 
damages. 

4.  Instructions  upon  measure  of 
damages  for  injury  to  personal  prop- 
erty  must    specify    the    damages    to 


which  plaintiff  is  entitled,  not  merely 
state  that  he  is  entitled  to  such  dam- 
ages as  would  fairly  and  reasonably 
compensate  him  for  the  injury. 
[See  8  R.  C.  L.  661.] 

Damages  —  injury  to  lumber. 

5.  The  measure  of  damages  for  in- 
jury to  lumber  and  staves  is  the  diflP er- 
ence  in  its  market  value  immediately 

.before  and  immediately  after  the  in- 
jury, at  the  place  of  injury. 
[See  8  R.  C.  L.  487-489.] 

Appeal  —  instructions  given  by  con- 
sent. 

6.  There  can  be  no  objection  to  an 
instruction  given  by  consent. 

[See  14  R.  C.  L.  816.] 

Blasting  —  liability  for  injury  —  neg* 
ligence. 

7.  One  is  liable  for  injuries  caused 
by  casting  debris  on  another's  prop- 
erty by  blasting,  regardless  of  the 
question   of  his  negligence. 

[See  11  R.  C,  L.  673.] 


Appeal  by  defendants  from  a  judgment  of  the  Common  Pleas  Branch, 
First  Division,  of  the  Circuit  Court  for  Jefferson  County,  in  favor  of 
plaintiff,  and  from  an  order  overruling  a  motion  for  new  trial,  in  an  action 
brought  to  recover  damages  for  injuries  to  plaintiff's  property  alleged  to 
have  been  caused  by  defendants'  blasting  operations.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Dallam,  Famsley,  &  Means,     ville  &  N.  R.  Co.  v.  Whitsell,  126  Ky. 


for  appellants : 

The  injury  and  the  nuisance  were 
both  temporary,  and  the  instructions 
should  have  been  given  on  this  point 
only. 

Madisonville  v.  Hardman,  29  Ky.  L. 
Rep.  253,  92  S.  W.  980;  Madisonville, 
H.  &  £.  R.  Co.  V.  Graham,  147  Ky.  604, 
144  S.  W.  737. 

When  the  court  told  the  jury  to  find 
whether  the  injury  was  permanent  er 
temporary,  it  was  error  not  to  define 
the  two  kinds  of  injuries. 

Hobson,  B.  &  C.  Instructions  to  Ju- 
ries, §  41 ;  Madisonville,  H.  &  E.  R.  Co. 
▼.  Thomas,  140  Ky.  143, 130  S.  W.  976; 
Chicago  Veneer  Co.  v.  Jones,  143  Ky. 
21, 135  S.  W.  430;  Louisville,  H.  &  St. 
L.  R.  Co.  V.  Roberts,  144  Ky.  820,  139 
S.  W.  1073;  Turner  v.  King,  98  Ky. 
253,  32  S.  W.  941,  33  S.  W.  405;  East 
Tennessee  Teleph.  Co.  v.  Cook,  155  Ky. 
649, 160  S.  W.  166;  Caldwell's  Judicial 
Diet.  3360 ;  Shrout  v.  Chesapeake  &  O. 
B.  Co.  157  Ky.  1,  lag  S.  W.  97;  Louls- 


433,  101  S.  W.  334. 

The  court  erred  in  giving  any  in- 
struction covering  permanent  injury. 

Louisville  &  N.  R.  Co.  v.  Whitsell, 
supra;  Louisville  &  N.  R.  Co.  v,  Foard, 
104  Ky.  456,  47  S.  W.  842. 

Unless  negligence  was  shown,  re- 
covery should  not  have  been  allowed. 

12  Am.  &  Eng.  Enc.  Law,  508;  Ben- 
ner  v.  Atlantic  Dredging  Co.  134  N.  Y. 
156,  17  L.R.A.  220,  30  Am.  St.  Rep.  649, 
31  N.  E.  328 ;  Dodge  v.  Essex  County,  3 
Met.  380;  Brown  v.  Providence,  W.  & 
B.  R.  Co.  5  Gray,  35. 

When  a  contractor  for  a  municipal- 
ity is  doing  work  and  commits  a  tort 
for  which  the  municipality  could  not 
be  held  if  it  had  been  doing  the  work 
and  had  committed  the  tort,  the  con- 
tractor cannot  be  held,  because  he  was 
performing  a  governmental  function. 

Downing  v.  Mason  County,  87  Ky. 
208,  12  Am.  St.  Rep.  473,  8  S.  W.  264 ; 
Layman  v.  Beeler,  113  Ky.  221,  67  S. 
W.  995;  Schneider  v.  Cahill,  —  Ky. 
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— ,  27  L.R.A.(N.S.)  1009,  127  S.  W,. 
143;  Moberley  v.  Carter  County,  5 
Ky.  L.  Rep.  694 ;  Hite  v.  Whitley  Coun- 
ty, 91  Ky.  168,  11  L.R.A.  122,  15  S.  W. 
67;  Wheatly  v.  Mercer,  9  Bush,  704; 
Hardwick  v.  Franklin,  120  Ky.  78,  85 
S.  W.  709;  Moss  v.  Rowlett,  112  Ky. 
121,  65  S.  W.  153,  358;  Blue  Grass 
Traction  Co,  v.  Grover,  135  Ky.  685, 
135  Am.  St.  Rep.  498,  123  S.  W.  264; 
Ockerman  v.  Woodward,  165  Ky.  752, 
L.R.A.1916A,  1005,  178  S.  W.  1100; 
Coleman  v.  Eaker,  111  Ky.  131,  63  S. 
W.  484. 

The  measure  of  damages  for  a  per- ' 
manent  injury  to  a  building  is  the 
reasonable  cost  of  putting  it  into  the 
condition  it  was  before  the  injury,  also 
the  loss  of  the  use  thereof  during  the 
time  of  the  injury. 

Louisville  v.  Donahue,  140  Ky.  502, 
131  S.  W.  285;  Wallingford  v.  Mays- 
ville  &  B.  S.  R.  Co.  32  Ky.  L.  Rep.  1049, 
107  S.  W.  782. 

No'  instruction  should  have  been 
given  referring  to  permanent  injury  at 
all,  as  there  was  no  permanent  injury 
in  the  case. 

Louisville  v.  Donahue,  supra. 

Messrs.  Kohn,  Bingham^  Sloss,  & 
Spindly  for  appellee: 

The  failure  of  the  court  to  define 
the  words  "temporary"  and  "perma- 
nent" used  in  the  instructions  is  not 
reversible  error;  and  in  no  event  can 
appellants  complain  thereof. 

Kentucky  Utilities  Co.  v.  McCarty, 
170  Ky.  543,  186  S.  W.  150;  Kleiderer 
v.  Aldridge,  160  Ky.  638,  170  S.  W. 
23;  Russell  v.  Cincinnati  R.  Co.  4  Ky. 
L.  Rep.  906;  Louisville  &  E.  R.  Co.  v. 
Vincent,  29  Ky.  L.  Rep.  1049,  96  S.  W. 
898 ;  Bugg  v.  Holt,  29  Ky.  L.  Rep.  1208, 
97  S.  W.  29;  South  Covington  &  C. 
Street  R.  Co.  v.  Brown,  81  Ky.  L.  Rep. 
1072,  104  S.  W.  703. 

The  action  of  the  court  in  failing  to 
submit  any  question  of  negligence  to 
the  jury  was  eminently  proper. 

Allegheny  Coke  Co.  v.  Massey,  168 
Ky.  792,  174  S.  W.  499. 

The  governmental  function  doctrine 
is  applicable  only  to  suits  for  per- 
sonal injuries,  and  constitutes  no  de« 
fense  whatever  to  property  damage, 
whether  inflicted  by  the  municipality 
itself  or  by  a  contractor  under  the 
municipality. 

Park  Comrs.  v.  Prinz,  127  Ky.  460, 
105  S.  W.  948 ;  Louisville  v.  Hehemann, 
161  Ky.  523,  L.R.A.1915C,  747,  171  S. 
W.  165. 

Plaintiff  is  entitled  to  recover  either 


the  difference  between  the  value  of  the 
property  immediately  before  and  im- 
mediately after  the  injury,  or  the  cost 
of  repair  where  it  is  necessary  to  make 
repairs,  and  the  difference  in  the  value 
of  'the  property  immediately  before 
the  injury  and  immediately  after  the 
repairs,  if  in  fact  the  property  as  re- 
paired is  not  worth  as  much  as  it  was 
wortti  before  the  injury. 

Federal  Ins.  Co.  v.  Hiter,  164  Ky. 
743,  L.R.A.1915E,  576,  176  S.  W.  210. 

Hurty  J.,  delivered  the  opinion  of 
the  court: 

In  August,  1914,  the  appellants, 
John  H.  Cahill,  C.  W.  Adams,  and 
John  L.  Sullivan,  partners,  doing 
business  under  the  firm  name  of 
Adams  &  Sullivan,  under  a  contract 
with  the  city  of  Louisville  for  that 
purpose,  undertook  to  open  out  and 
widen  the^bed  of  Bear  Grass  creek, 
at  a  point  within  the  corporate 
limits  of  the  city,  and  where  a  lot 
owned  bythe  appellee,  Philip  Sengel, 
adjoined  the  creek.  There  were 
situated  upon  appellee's  lot,  in  close 
proximity  to  the  creek,  several 
buildings,  two  of  whMi  appellee  was 
wont  to  let  to  rent,  and  another  in 
which  he  kept  an  office,  and  another 
was  a  cooper  shop  newly  built,  in 
which  was  machinery  used  in  the 
business  of  a  cooper,  and  also  upon 
the  lot  was  a  considerable  quantity 
of  staves  to  be  manufactured  into 
barrels.  The  appellants  in  their 
operations  did  a  large  amount  of 
blasting  in  order  to  remove  the 
rocks  and  possibly  other  obstruc- 
tions from  the  stream,  and,  in  so 
doing,  continued  the  blasting  at  in- 
tervals, from  time  to  time,  for 
several  months.  The  appellee  claims 
that  the  blasting  was  extremely 
heavy,  and  cast  showers  of  stones, 
some  of  considerable  weight,  and 
dirt,  and  other  debris  upon  the 
ground  and  buildings  and  staves. 
The  stones,  falling  upon  the  roofs  of 
the  buildings,  perforated  the  Iroof  in 
many  places,  and,  falling  upon  his 
staves,  split  and  otherwise  injured 
them,  while  the  concussion  from  the 
force  of  the  blasting  blew  in  his 
windows,  split  the  widl  of  one  build- 
ing, and  shook  the  plaster  from  ttie 
walls  and  ceiling,  thereby  tearing 
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the  paper  from  the  walls  and  rooms 
of  the  houses,  and  frightened  away 
his  tenants,  and  caused  his  dwelling 
houses  to  be  unoccupied  for  several 
months.    The  damages  necessitated 
the  repairing  of  the  roofs  and  build- 
ings,  generally,  and  required  the 
services  of  tinners,  carpenters,  plas- 
terers, and  glaziers.    These  matters 
the  appellee  complained  of  in  a  pe- 
tition which  he  filed  on  the  22d  day 
of  April,  1915,  and,  in  an  amended 
petition  which  he  thereafter  filed, 
setting   up   and   seeking   damages 
which  he  had  suffered  after  the  fil- 
ing of  tbe  original  petition.    In  idl, 
he  claimed  damages  in  the  sum  of 
$2,600.     The  appellants  denied  all 
the  allegations  of  the  petition  and 
amended  petition,  and  as  a  further 
defense,  in  a  second  paragraph  of 
the  answer,  alleged  that  while  en- 
gaged in  the  opening,  widening,  and 
adjusting  the  creek  and  its  banks, 
they  were  engaged,  as  agents  of  the 
city,   in  performing  and  carrying 
out  a  function  of  government,  and 
hence  are  not  liable  to  appellee  for 
any  of  the  alleged  damages.     The 
court  sustained  a  general  demurrer 
to  the  second  paragraph  of  the  an- 
swer.   When  a  trial  was  had  of  the 
action,  the  verdict  of  the  jury  fixed 
the  appellee's  damages  at  the  sum 
of  $1,500,  and  a  judgment  was  ren- 
dered by  the  court  ih  accordance 
with  the  verdict. 

The  appellants'  motion  for  a  new 
trial  being  overruled,  they  have  ap- 
pealed to  this  court,  and  insist  as 
errors  of  the  trial  court  which  were 
to  their  substantial  prejudice,  the 
giving  of  the  instructions,  1,  2,  3,  4, 
6,  6,  and  7,  by  the  court  to  the  jury, 
and  the  sustaining  of  the  demurrer 
to  the  second  paragraph  of  the  an- 
swer, to  all  of  which  they  objected 
and  saved  exceptions. 

(a)  Touclung  the  action  of  the 
court  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer, 
but  little  doubt  can  be  entertained 
of  the  correctness  c(f  the  judgment 
of  the  court,  llie  citiea  and  otiter 
municipalities  may  construct  sewers 
and  other  similar  improvements, 
and  do  so,  as  an  exercise  of  their 


governmental     functions,     but     it 
would  scarcely  require  any  citation 
of  authority  to  establish  that  the 
city  itself  would  not  have  authority, 
in   the    construction    of   a   street, 
sewer,  or  other  improvement,  to  de- 
stroy or  injure  the  property  of  its 
citizens,  without  making  just  com- 
pensation, and  one  with  whom  the 
city  contracts  to  do  a  public  work 
is  certainly  not  im- 
mune from  damages  Jl^'^enV-iiSfn?;*" 
for  injuring  or  de-  tor  mivry  to 
stroying       private  ?;;*;•**  '^'•"- 
property      in     the 
prosecution  of  the  work,  as  he  could 
enjoy  no  more  favored  position  than 
the  city.    Section  242  of  the  Con- 
stitution  provides   that   municipal 
corporations,  which  have  the  right 
to  take  private  property  for  public 
use,  may  not  do  so  unless  they  make 
compensation     for     the     property 
taken,  injured,  or  destroyed,  and  the 
compensation    shall    be    made    or 
secured  before  the  property  is  in- 
jured  or  destroyed.     Pickerill   v. 
Louisville,  125  Ky.  213,  100  S.  W. 
873 ;  Mt.  Sterling  v.  Jephson,  21  Ky. 
L.  Rep.  1028,  53  S.  W.  1046;  Hen- 
derson V.  McClain,  102  Ky.  402,  89 
L.R,A.  349,  43  S.  W.  700 ;  Ludlow 
V.  Detweller,  20  Ky.  L.  Rep.  894, 
47  S.  W.  881,vEwing  v.  Louisville, 
140  Ky.  726,  81  L.R.A.(N.S.)  612, 
131  S.  W.  1016 ;  Hay  v.  Lexington, 
114  Ky.  665,  71  S.  W.  867;  Louis- 
ville  V.  Sauter,  149  Ky.  721,  149  S. 
W.  1029;  Paducah  v.  AUen,  111  Ky. 
861,  98  Am.  St  Rep.  422,  63  S.  W. 
981 ;  Clas/ton  v.  Henderson,  103  Ky. 
228,  44  L.R.A.  474,  44  S.  W.  667 ; 
Madisonville  v.  Hardman,  29  Ky.  L. 
Rep.  263,  92  S.  W.  930;  Louisville 
V.  Hehemann,   161  Ky.  523,  L  Jl.A. 
1915C,  747,  171  S.  W.  165;  Park 
Comrs.  V.  Prinz,  127  Ky.  460,  105 
S.  W.  948;  O'Gara  v.  Dayton,  175 
Ky.  395,  L.R.A.1917E,  574,  194  S. 
W.  380. 

The  appellee  by  the  amended 
petition  specifically  alleged  the  dam- 
ages which  he  had  incurred,  claim- 
ing separate  amounts  for  the 
damages  suffered  by  reason  of  the 
injuries  from  the  blasting  to  his 
cooper  shop  and  factory;  the  dam- 
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ages  from  the  blasting  and  subse- 
quent injuries  to  the  cottage  which 
he  held  for  renting,  to  the  building 
used  as  an  office,  and  the  shed  there- 
to, and  the  damages  for  the  injuries 
to  his  lumber  and  staves.  The  dam- 
ages claimed  in  the  particular 
amounts  set  out  in  the  amended  pe- 
tition were  those  which  had  been 
sustained  at  the  time  of  the  filing 
of  the  petition.  The  amended  pe- 
tition also  claimed  damages  which 
had  been  suffered  after  the  filing  of 
the  petition,  in  the  same  way  and 
for  the  same  character  of  injuries 
as  alleged  in  the  petition,  but  the 
damages  to  the  various  pieces  of 
property  were  not  separated,  but 
alleged  to  be  of  the  gross  sum  of 
$600. 

The  first  instruction  submitted  to 
the  jury  the  question  whether  the 
injury  done  to  the  factory  and 
cooper  shop  was  permanent  or 
temporary  in  character. 

The  second  instruction  directed 
the  jury,  that  if  the  damages  to  the 
factory  and  cooper  shop  were  per- 
manent in  character,  to  find  for  the 
plaintiff  such  a  sum  as  would 
reasonably  represent  the  difference 
between  the  fair  market  value  of 
the  factory  and  cooper  shop  im- 
mediately before  the  injury  was 
done  by  the  blasting,  and  its  fair 
market  value  immediately  after  the 
injury,  not  exceeding  $452,60,  and 
such  a  sum  as  would  fairly  and 
reasonably  compensate  the  appellee 
for  the  reasonable  cost  of  putting 
the  roofs  of  the  factory  and  cooper 
shop  in  substantially  the  same  con- 
dition as  they  were  before  the  in- 
jury, not  exceeding  on  that  account 
the  sum  of  $297.46. 

The  third  instruction  directed  the 
jury,  that  if  it  believed  that  the  in- 
juries to  the  factory  and  cooper  shop 
were  temporary,  to  find  for  appel- 
lee such  a  sum  as  would  reasonably 
compensate  him  for  the  diminution 
in  the  value  of  the  use  of  the  factory 
and  cooper  shop,  caused  directly  by 
the  blasting,  during  the  period 
which  was  reasonably  necessary  for 
making  the  repairs,  not  exce^ing 
$462.60,  and  such  sum  as  would 


fairly  compensate  him  for  the  cost 
of  putting  the  roofs  of  these  build- 
ings in  substantially  the  same  con- 
dition they  were  in  before  the  in- 
jury, not  exceeding  $297.45. 

The  $297.45  mentioned  in  the  in- 
structions was  the  amount  M^hich 
appellee  claimed  that  he  had   ex- 
pended in  repairs  upon  the  factory 
and  cooper  shop  because  of  the  in- 
juries resulting  from  the  blasting, 
up  to  the  filing  of  the  petition,  and 
the  $462.50  was  what  he  claimed 
was  the  difference  between  the  value 
of  the  roof  immediately  before  the 
blasting,  and  its  value  after  the  re- 
pairs to  it  had  been  made  by  him. 
The  fault  in  these  three  instructions 
is  the  error  in  submitting  to  the 
jury  any  question  of  a  permanent 
injury  to  the  buildings,  and  it  is  not 
in  accordance  with  the  measure  of 
damages  adopted  in  this  state  for 
injuries  to  buildings  arising  from 
blasting  operations.     There  is  not 
such  a   permanent  injury  to  the 
buildings  as  could  not  be  repaired. 
The  measure  of  damages  to  a  house, 
caused  by  blasting 
operations,  is  a  sum  i«3?^  nTpr**- 
sufficient  to  restore  ^'lII^ZV  •' 
the  property  to  sub- 
stantially tiie  condition  it  was   in 
prior  to  the  injury,   and  such  a 
further  sum  as  will  compensate  the 
owner  for  the  diminution  in  the 
value  of  the  use  of  the  property  dur- 
ing the  continuance  of  the  injury, 
if  it  is  used  or  occupied  by  the 
owner,  or,  if  let  to  rent,  the  diminu- 
tion in  the  reiital  value  of  the  prop* 
erty  during  the  continuance  of  the 
injuries.    Lexington  &  E.  R.  Co.  v. 
Baker,  156  Ky.  431,  161  S.  W.  228 ; 
Southern  R.  Co.  v.  African  M.  E. 
Church,  —  Ky.  —,  121  S.  W-  972 ; 
Pickerill  v.  Louisville,  125  Ky.  229, 
100  S.  W.  873 ;  WaUingf ord  v-  Mays- 
ville  &  B.  S.  R.  Go.  32  Ky.  L.  Sep. 
1049,  107  S.  W.  781;  Madisonville 
V.  Hardman,  29  Ky.  L.  Rep.  253,  92 
S.  W.  980;  Hutchison  v.  Maysville,. 
80  Ky.  L.  Rep.  1178, 100  S.  W-  831 ; 
Louisville  &  N.  R.  Co.  v.  Carter,  25 
Ky.  L.  Rep.  769,  76  S.  W.  364 ;  Ban- 
non  V.  Rohmeiser,  17  Ky.  L.  Rep. 
1879,  84  S.  W.  1084,  85  S.  W.  280. 


ADAMS  V.  SENGEL. 

(J77  Ky,   fS$,  297  S.  W.   »74.) 


273 


The  daaiaires  claimed  on  account  of 
the  factory  and  cooper  shop,  how* 
„,   ^,  ever,  should  not  ex- 

dl:;^£r  eeed    $769.95,    the 

SSfuiSr.*"**"        amount  claimed  in 

the  petition   up  to 
the  filing  of  the  original  petition. 

In  place  of  instruction  4,  which 
directed  the  jury  to  find  for  the  ap« 
pellee  such  a  sum  as  would  fairly 
and  reasonaUy  compensate  him  for 
the  reasonable  cost  of  repairing  the 
damages,  as  resulted  directly  from 
the  blasting,  to  the  ot&ce  building 
and  shed,  not  exceeding  $790.26,  the 
instruction  should  have  fixed  the 
measure  of  damages  for  the  injuries 
to  that  building  and  shed,,  as  is 
directed  with  reference  to  the  dam- 
ages to  the  factory  and  cooper  shop. 
The  instruction  as  given  does  not 
include  any  damages  on  account  of 
the  diminution  in  the  value  in  the 
use  of  the  building,  and  the  appellee 
was  entitled,  in  addition  thereto,  to 
such  a  sum  as  would  be  reasonably 
necessary  to  restore  the  building  to 
the  condition  it  was  in  immediately 
before  the  injury. 

Instruction  number  6,  with  ref- 
erence to  the  damages  claimed  on 
account  of  the  injuries  to  the  cot-, 
tages  on  Lampton  street,  is  not  sub- 
ject to  criticism,  and  fairly  stated 
the  measure  of  damages  to  which  the 
appellee  was  entitled. 

Instruction  number  6,  which  di- 
rected the  jury  to  award  the  appel- 
lee such  a  sum  in  damages  as  would 
fairly  and  reasonably  compensate 
hhn  for  any  damages  to  his  lumber 
and  staves,  resulting  directly  from 
the  blasting,  not  exceeding  the  sum 
of  $116,  has  the  fault  of  not  setting 
out  and  directing  the  jury  as  to  the 

Triai-.in.tr«e.  Dieasure  of  damages 
tuiu-«iems«M  to  which  appellee 
•'*•*•••■•  was  entitled.  The 
measure  of  damages  to  such  per- 
sonal property  as  lumber  and  staves 
is  the  difference  between  the  fair 
market  value  of  the  staves  im- 
mediately before  the  injury  and 
tit^t^g^^^  their  market  value 

i«wrjr  to  immediately   there- 

the  injury.     Southern   R.   Co.   v. 

7  A.L.R.— 18. 


Kentucky  Grocery  Co.  166  Ky.  94, 
178  S.  W.  1162 ;  Weil  v.  Hagan,  161 
Ky.  292,  170  S.  W.  618;  Cincinnati, 
N,  O.  &  T.  P,  R.  Co.  V.  Sweeney, 
166  Ky.  360,  179  S.  W.  214;  Paris 
V.  Baldwin  Bros.  169  Ky.  802,  185 
S.  W.  144. 

Instruction  number  7,  which  di- 
rected the  jury  to  allow  the  dam- 
ages sustained  by  the  appellee  by 
reason  of  the  blasting,  after  the 
filing  of  the  original  petition,  on 
April  22,  1916,  does  not  give  the 
jury  any  measure  of  damages  to 
control  it  in  arriving  at  a  verdict, 
but  left  it  to  fix  the  measure  of  dam- 
ages upon  any  rule  which  might 
occur  to  it  as  furnishing  the  appellee 
fair  and  just  compensation.  The 
instruction  should  have  directed  a 
measure  of  damages,  as  applied  to 
the  different  species  of  property,  as 
heretofore  indicated  in  this  opinion. 

Instruction  number  8  was  given 

by  agreement  of  the  A»»*«>-i..t«te. 
parties,  and  no  ob-  *io»«  wiven  by 
jection  can  be  heard  "^"■•'**' 
to  it  here. 

The  contention  of  appellants  that 
the  question  of  negligence  on  their 
part  ought  to  have  been  submitted 
to  the  jury  is  not  tenable.     The 

blasting  in  the  in-  Bi*««»«-ito. 
stant  case  resulted  buitr  tor  imury 
in  a  direct  trespass  — «"»"«*^- 
upon  appellee's  premises,  and  where 
such  results  in  such  direct  trespass, 
by  the  casting  of  rocks  or  soil  or 
other  debris  upon  one^i^  premises, 
the  liability  then  becomes  absolute, 
and  no  question  of  negligence  or 
want  of  skill  is  involved.  Lang- 
home  V.  Turman,  141  Ky.  809,  34 
L.RJ^.(N.S.)  211,  133  S.  W.  1008; 
Lexington  &  E.  R.  Co.  v.  Baker,  156 
Ky.  431. 161  S.  W.  228. 

For  the  reasons  above  stated,  the 
judgment  is  reversed  and  cause  re- 
manded for  proceedings  consistent 
with  this  opinion. 

Petition  for  rehearing  denied,  De- 
cember 21,  1917. 

NOTE. 

The  holding  in  the  reported  case 
(Adams  v.  Sengbl,  ante,  268)   that 
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the  coBt  of  restoring  the  property  is 
properly  to  be  considered  in  deter- 
mining the  damages  for  an  injury  to 
property    is    in    harmony    with    the 


weight  of  authorifyy  as  is  shown  in 
division  III.  of  the  annotation  fol- 
lowing Kennedy  v.  Tbelbavbn,  post, 
277. 


J.  L.  KENNEDY 

V. 

L.  G.  TRELEAVEN,  Receiver  of  the  Consumers'  Light,  Heat,  ft  Power 

Company,  Appt. 

Kansas  Supretne  Court '^Novemher  9,  1018* 

(103  Kan:  651,  176  Pac  977.) 

Damages  —  cost. 

1.  The  cost  of  property  destroyed,  less  a  deduction  for  deterioration,  is 
a  proper  element  for  consideration  in  fixing  its  value  in  some  cases;  but 
where  the  building  burned  had  been  erected  more  than  twenty*six  years 
before  the  fire  occurred,  when  the  cost  of  material  and  labor  which  entered 
into  it  differed  greatly  from  the  present  cost  of  the  same,  evidence  of  the 
original  cost  is  not  essential. 

[Sec  note  on  this  question  beginning  on  page  277.] 


—  burning  of  building. 

2.  The  measure  of  damages  for  the 
negligent  destruction  of  a  building  by 
fire,  where  there  is  no  malice  or  wilful 
wrongdoing,  is  the  fair  and  reasonable 
value  of  the  building  at  the  time  and 
place  of  its  destruction. 

[See  8  R.  C.  L.  484,  490.] 

—  value  of  building. 

3.  To  arrive  at  the  damages  sus- 
tained, where  the  building  burned  had 
no  market  value,  resort  «may  be  had  to 

Headnotes  by  Johnston,  Ch.  J. 


any  facts  which  fairly  tend  to  show 
its  actual  value  when  it  was  de- 
stroyed, and  a  permissible  method  of 
proof  is  by  showing  the  cost  of  replac- 
ing the  building,  less  any  depreciation 
from  age,  use,  utility,  or  condition. 
[See  8  R.  C.  L.  485.] 

Appeal  —  instmctioiis. 

4.  No  error  is  found  in  the  instruc- 
tions of  the  court,  and  the  evidence  is 
deemed  sufficient  to  support  the  ver- 
dict. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Shawnee 
County  (Whitcomb,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  destruction  of  a  building  by  fire. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  L.  S.  Ferry,  T.  F.  Doran,  The  measure  of  damages  is  the  dif- 
and  M;  F.  Cosgrove,  for  appellant:  ference  between  the  market  value  of  a 


In  an  action  for  the  recovery  of  the 
value  of  a  building  destroyed  by  fire, 
in  order  to  make  evidence  as  to  the 
cost  of  rebuilding  the  same  competent 
there  must  also  be  produced  evidence 
showing  the  original  cost  and  the  de- 
preciation from  use,  age,  and  other 
causes. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Galvin, 
—  Okla.  — ,  158  Pac.  1168,  L.R.A. 
1917A,  365. 


house  and  lot  before  and  after  a  fire 
in  which  the  house  is  destroyed. 

Pacific  Exp.  Co.  v.  Smith,  —  Tex.  — , 
16  S.  W.  998;  Pacific  Exp.  Co.  v.  Las- 
ker  Real  Estate  Asso.  81  Tex.  81,  16 
S.  W.  792. 

The  circumstantial  evidence  pro- 
duced by  plaintiff  is  too  remote  and 
speculative  a  guess,  and  compels  an 
unwarranted  presumption  upon  which 
to  found  a  judgment. 


KENNEDY  v. 

{lOS  Kan.  651^ 

Heinz  v.  Consumers'  Light,  Heat  & 
P.  Co.  81  Kan.  266,  105  Pac.  527. 

It  was  error  for  the  court  to  direct 
the  attention  of  the  jury  to  only  a  part 
of  the  evidence,  and  instruct  them  to 
retam  a  verdict  in  favor  of  plaintiff. 

Schick  V.  Warren  Mortg.  Go.  82  Kan. 
90,  107  Pac.  586;  Baiter  v.  Kansas 
City,  M.  &  O.  R.  Co.  88  Kan.  767,  43 
L,R.A.(N.S.)  1121,  129  Pac.  1151; 
Busalt  V.  Doidge,  91  Kan.  37,  136  Pac. 
904. 

As  there  was  no  evidence  to  show 
the  original  cost  Of  the  building,  the 
admission  of  evidence  as  to  the  re- 
production cost  was  improperly  ad- 
mitted. 

Chicago,  R.  L  &  P.  R.  Co.  v.  Galvin, 
—  Okla.  — ,  L.RJL1917A,  865,  158 
Pac.  1153;  Missouri,  K.  &  T.  R.  Co.  v. 
Lycan,  57  Kan.  641,  47  Pac.  526,  1  Am. 
Neg.  Rep.  48. 

Messrs.  Eugene  S.  Quinton  and 
Douglas  D.  Mote,  for  appellee. 

The  measure  of  damages  for  the 
burning  of  a  building  is  the  reason- 
able cost  of  restoring  it,  less  deterio- 
ration. 

Anderson  v.  Miller,  96  Tenn.  35,  81 
L,R.A.  604,  54  Am.  St  Rep,  812,  38 
S.  W.  615;  Highland  v.  Houston,  E.  & 
W.  T.  R.  Co.  —  Tex.  Civ.  App.  — ,  65 
S.  W.  649;  Matthews  v.  Missouri  P.  R. 
Co.  142  Mo.  645,  44  S.  W.  802,  3  Am. 
Neg.  Rep.  699;  Wall  v.  Piatt,  169  Mass. 
398,  48  N.  E.  270;  Missouri,  K.  &  T.  R. 
Co.  V.  Lycan,  57  Kan.  641,  47  Pac.  526, 
1  Am.  Neg.  Rep.  48 ;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Arthurs,  68  Kan.  408,  65 
Pac.  651,  10  Am.  Neg.  Rep.  275;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Mosher,  76 
Kan.  602,  92  Pac.  554;  St  Louis  ft  S.  P. 
R.  Co.  V.  Noland,  75  Kan.  693,  90  Pac. 
278. 

Johnston,  Ch.  J«,  delivered  the 
opinion  of  the  court: 

This  viras  ail  action  to  recover 
damages  for  the  negligent  destruc^ 
tion  of  a  building.  A  judgment  in 
favor  of  the  plaintiff  was  recovered, 
from  virhich  the  defendant  appeals. 

J.  L.  Kennedy,  the  plaintiff, 
owned  a  residence  in  Oakland  esti- 
mated to  be  worth  $2,000,  which  had 
been  insured  for  $1,000,  and  he  only 
asked  judgment  for  $1,000.  The 
defendant  company  had  been  sup- 
plying gas  for  the  residence  during 
its  occupancy  by  a  tenant  who  had 
just  moved  out  of  the  building^  and 
when  he  did  so  notice  was  given  the 
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defendant  of  the  vacancy,  and  it 
was  asked  to  come  and  cut  off  the 
gas.  In  pursuance  of  the  notice,  an 
agent  of  the  defendant  obtained  the 
key  and  entered  the  building,  when 
he  read  the  meter  and  undertook  to 
cut  off  the  gas,  but  negligently  left 
it  open  so  far  as  to  allow  gas  to 
escape.  A  neighbor  who  was  pres- 
ent when  the  agent  was  in  the 
building  called  his  attention  to  the 
fact  that  gas  seemed  to  be  escaping, 
and  in  order  to  test  it  the  agent 
touched  a  match  to  the  gas  at  the 
end  of  a  pipe  that  had  been  discon- 
nected from  a  stove.  The  gas  was 
ignited  and  burning,  but  the  agent 
stated  that  there  was  no  more  gas 
escaping  than  there  was  in  the  pipe 
above  the  cut-off.  He  left  the  gas 
burning  and  shortly  afterwards  the 
building  was  consumed  by  fire. 

The  principal  question  on  this 
appeal  is  whether  or  not  the  plain- 
tiff established  the  extent  of  the 
loss  by  competent  and  sufficient 
proof.  The  question  was  raised  by 
an  objection  to  evidence  and  an  in- 
struction of  the  court  as  to  the 
character  of  evidence  by  which 
plaintiff's  damages  might  be  meas- 
ured. There  was  sufficient  evidence 
as  to  the  origin  of  the  fire,  and  that 
it  resulted  from  the  negligence  of 
the  defendant  to  uphold  the  verdict. 
Testimony  was  offered  as  to  the 
size,  plan,  material,  finish,  and  con- 
dition of  the  building  burned.  There 
was  also  testimony  in  regard  to  the 
cost  of  constructing  a  house  of  the 
.kind  burned,  and  also  as  to  the 
deterioration  of  the  building  from 
the  time  it  was  erected  until  it  was. 
destroyed.  The  house  had  been  built 
of  white  pine,  which  vdtnesses  said 
was  better  and  more  enduring  than 
the  pine  now  obtainable,  but  that 
white  pine  was  no  longer  on  the 
market,  and  hence  their  opinions 
were  based  on  merchantable  pine 
which  was  now  on  the  market  at 
this  place.  Defendant  contends 
that  the  evidence  mentioned  was 
not   receivable,  in  the   absence  of 

Eroof  of  the  original  cost  of  the 
uilding. 
Generally    speaking,  it  may    be 
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said  that  from  one  who  negligently 
destroys  the  property  of  another  he 
is  entitled  to  recover  the  actual  loss 
sustained.  There  being  no  malice 
nor  intentional  wrongdoing,  com- 
pensation is  the  proper  measure, 
and  hence  the  defendant  was  liable 

D«ma«e«-  ^^^  ^^^   reasohable 

bnrninflr  of  valuo  of  the  build- 

bniidi««r.  ^^  burned   at  the 

time  and  place  of  its  destruction. 
There  is  no  universal  test  for  deter- 
mining the  value  of  property  in- 
jured or  destroyed,  and  the  mode 
and  amount  of  proof  must  be  adapt- 
ed to  the  facts  of  each  case.  4 
Sutherland,  Damages,  8d  ed.  §  1016. 
It  is  frequently  said  that  the  market 
value  of  the  property  described  at 
the  time  and  place  of  the  fire  is  a 
proper  measure,  and  this  is  true  if 
the  property  in  fact  has  a  market 
value.    If  there  be  no  market  value, 

then  another  cri- 
b^dini!!'  terion  of  value  must 

be  found,  and  the 
best  evidence  which  can  be  ob- 
tained must  be  produced  to  show 
the  elements  which  enter  into  the 
real  value.  Atchison,  T.  &  S.  {".  R. 
Co.  V.  Stanford,  12  Kan.  354,  16 
Am.  Rep.  862 ;  Kansas  City  &  S.  W. 
R.  Co.  V.  Ehret,  41  Kan.  22,  20  Pac. 
638.  All  know  that  there  is  no 
market  value  for  property  like  that 
for  which  a  recovery  is  sought,  and 
therefore  it  was  proper  to  invoke 
the  aid  of  all  the  facts  bearing  upon 
the  actual  value  at  the  time  of  the 
fire.  Defendant  insists  that  the  ex- 
clusive method  of  establishing  the 
damage  was  proof  of  the  cost  of 
.construction,  with  a  proper  deduc- 
tion therefrom  for  deterioration. 
The  cost  of  a  structure  is  some- 
times a  proper  element  for  consid- 
eration in  determining  the  amount 
of  damages,  but  it  can  have  little 
force,  where,  as  here,  the  building 
was  erected  more  than  twenty-six 
years  ago.  The  cost  of  building  ma- 
terial and  labor  changes,  and  if  the 
cost  of  material  and  labor  twenty- 
six  years  ago  was  twice  as  much  as 
at  the  present  time,  the  original 
cost,  less  deterioration,  would  be  a 
very  imperfect  criterion  for  meas- 


uring the  present  value.  The  cost 
of  replacing  the  building,  making  a 
proper  deduction  for  its  age,  utility, 
use,  and  condition,  is  a  better  meas- 
ure of  what  the  property  was  fairJ^T 
and  reasonably  worth  at  the  time  it 
was  destroyed.  Some  authorities 
have  approved  the  rule,  insisted  on 
by  the  defendant,  that  the  cost  of 
the  property  is  an  essential  element 
of  proof ;  but  even  these  authorities 
recognize  that,  this  rule  is  not  al- 
ways applicable  and  that  other  ele- 
ments are  sufficient  to  establish  the 
loss.  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  27  Fla.  1, 17  L.R.A.  33,  65, 
9  So.  661 ;  Wall  v.  Piatt,  169  Mass. 
398,  48  N.  E.  270. 

Our  own  court  has  adopted  and 
applied  a  different  rule.  In  Spring- 
field F.  &  M.  Ins.  Co.  V.  Payne,  57 
Kan.  291,  46  Pac.  315,  where  the 
value  of  a  building  that  had  been 
burned  was  in  question,  it  was  said : 
"One  method  of  arriving  at  such 
loss  ib  by  estimating  the  cost  of  re- 
placing the  building,  less  any  de- 
preciation from  use,  age,  or  other- 
wise; and  the  other  is  by  evidence 
of  the  value  of  the  building  at  the 
time  of  its  destruction,  less  the 
value,  if  any,  of  the  ruins."  (p.  301 ) . 

In  the  same  case  an  exception 
was  taken  to  the  testimony  of  the 
owner  of  the  building,  giving  the 
cost  of  it,  and  in  holding  the  testi- 
mony improper  the  court  said: 
'^Evidence  of  the  cost  of  a  building, 
however,  can  hardly  be  said  to  be 
evidence  of  its  value  at  a  particular 
time.  Sometimes,  from  the  neces- 
sities of  the  case,  it  may  be  proper 
to  inquire  as  to  the  cost  of  an  arti- 
cle, as  tending  to  establish  its  value; 
but  there  is  no  such  necessity  here, 
and  Payne  ought  not  to  have  been 
permitted  to  testify  that  the  house 
cost  about  $25,000."   (p.  301.) 

The  defendant  has  no  cause  to 
complain  of  the  rule 
for    measuring  the  •^••*- 
damage  laid  down  by  the  trial  court. 

An  objection  is  made  that  the 
court,  in  its  instructions  did  not 
present  defendant's  theory   of  the 
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case  as  fully  as  that  of  the  plaintiff, 

but  we  think   that 
the     issues     were 
sufficiently  present- 
ed, and  that  no  prejudice  could  have 


instrvetlOAJi* 


resulted  to  the  defendant  from  the 
instructions. 

We  find  no  error  in  the  record, 
and  therefore  the  judgment  is  af- 
firmed. 


ANNOTATION, 

Cot!  of  buOding  or  r^airs  thereto  as  necessary  or  proper  dement  in  fixing 

damages  for  its  destruction  or  injury. 


I.  Introductory,  277. 
II.  Ori^rinal  cost  of  building: 

a.  General  rule,  277. 

b.  Limitations  of  rule,  280. 

III.  Cost  of  repairing  or  restoring  build- 

ing: 

a.  Majority  rule,   281. 

b.  Application  of  majority  rule: 

1.  Injury  not  susceptible  of  be- 

ing  repaired    without    re- 
building,   282. 

2.  Injury  susceptible  of  being 

repaired   without   rebuild- 
ing, 287. 

c.  Limitations    of    majority     rule, 

294. 

d.  Minority  rule,  297. 

IV.  Original  cost  and  cost  of  repairing  or 

replacing  considered  together,  300. 

/.  Introductory. 

There  is  considerable  confusion  in 
the  statement  by  the  courts  of  the 
measure  of  damages  for  destruction 
of  or  injury  to  a  building,  the  rule  of 
most  general  application  apparently 
being  that  the  value  of  property  de- 
stroyed, or  the  decrease  in  its  value 
in  case  of  injury,  is  the  measure  of 
damages.  See  8  R.  C.  L.  title  Dam- 
tges,  pp.  481  et  seq.  This  note,  avoid- 
ing any  general  discussion  of  the 
measure  of  damages,  is  confined  to  the 
^eslaon  whether  the  original  cost  of 
a  building,  or  the  cost  of  reproducing 
or  repairing  it,  is  a  proper  element  to 
be  considered  in  determining  the 
amount  of  injury  inflicted  on  the  own- 
er by  the  destruction  of  the  building 
or  an  injury  thereto.  The  cases  hold- 
ing that  the  cost  of  replacement  or  re- 
pair is,  of  itself,  the  proper  measure 
of  damages,  are  of  course  included. 

n.  Original  oo9t  of  huUding* 

a.  GcKeral  rule. 
The   original    cost    of    a    building 


which  has  been  injured  or  destroyed, 
while  not  the  standard  of  its  value  at 
the  time  of  destruction  or  injury,  is 
a  proper  element  to  be  considered  in 
fixing  the  damages,  on  the  theory  that 
the  cost,  less  an  allowance  for  depre- 
ciation from  age,  usage,  and  other 
like  causes,  is  a  fair  criterion  of  pres- 
ent value. 

United  States.— Chicago  &  E.  R.  Co. 
V.  Ohio  City  Lumber  Co.  (1914)  131 
C.  C.  A.  57,  214  Fed.  751. 

Alabama.— Southern  R.  Co.  v.  Slade 
(1915)  192  Ala.  568,  68  So.  867. 

California. — Linforth  v.  San  Fran- 
cisco Gas  &  E.  Co.  (1909)  156  Cal.  58, 
108  Pac.  320,  19  Ann.  Cas.  1230. 

Florida.— Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  (1891)  27  Fla.  1,  17  L.R.A. 
33,  9  So.  661. 

Kansas.  —  Kennedy  v.  Treleaven 
(reported  herewith)  ante,  274. 

Michigan. — Close  v.  Ann  Arbor  R. 
Co.  (1912)  169  Mich.  892,  135  N.  W. 
846;  Roach  v.  Blair  (1916)  190  Mich. 
11,  155  N.  W.  696;  Fite  v.  North  River 
Ins.  Co.  (1918)  199  Mich.  467,  165  N. 
W.  706. 

Missouri. — ^Matthews  v.  Missouri  P. 
R.  Co.  (1898)  142  Mo.  645,  44  S.  W. 
802,  8  Am.  Neg.  Rep.  699;  (Tenner  v. 
Missouri  P.  R.  Co.  (1904)  181  Mo.  897, 
81  S.  W.  145. 

Pennsylvania.  —  Lucot  v.  Rodgers 
(1898)  159  Pa.  58,  28  Atl.  242. 

In  Chicago  &  B.  R.  Co.  v.  Ohio  City 
Lumber  Co.  (Fed.)  supra,  it  was  said  : 
''No  hard  and  fast  rule, -applicable  to 
all  cases,  can  be  laid  down  as  to  the 
measure  of  the  loss  suffered  by  the 
destruction  of  buildings  by  fire.  In 
some  instances  it  may  be  their  value 
detached  from  the  land  and  separated 
from  the  use  made  of  them.  In  others, 
where  an  active  market  is  shown  to 
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exist,  the  market  value  may  be  the 
fair  measure  of  loss.  In  still  others, 
the  cost  of  reconstruction,  after  de- 
ducting depreciation  from  age  and  oth- 
er causes,  may  fairly  recompense  the 
owner.  Usually,  however,  the  real  or 
ordinary  value  of  a  building,  based 
upon  and  determined  from  its  cost, 
age,  condition,  location,  and  the  uses 
to  which  it  has  been  put,  furnishes  a 
fair  measure  of  the  loss  occasioned  by 
its  destruction." 

In  Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Peninsular  Land,  Transp.  &  Mfg.  Co. 
(Fla.)  supra,  the  court  said :  "In  ac- 
tions of  this  kind  where  the  value  of 
the  properties  destroyed  is  the  crite- 
rion of  the  amount  of  damage  to  be 
awarded,  and  the  property  destroyed 
has  no  market  value  at  the  place  of  its 
destruction,  then  all  such  pertinent 
facts  and  circumstances  are  admissible 
in  evidence  that  tend  to  establish  its 
real  and  ordinary  value  at  the  time  of 
its  destruction ;  such  facts  as  will  fur- 
nish the  jury,  who  alone  determine  the 
amount,  with  such  pertinent  data  as 
will  enable  them  reasonably  and  in- 
telligently to  arrive  at  a  fair  valua- 
tion ;  and  to  this  end  the  original  mar- 
ket cost  of  the  property,  the  manner 
in  which  it  has  been  used,  its  general 
condition  and  quality,  the  percentage 
of  its  depreciation  since  its  purchase 
or  erection,  from  use,  damage,  age,  de- 
cay, or  otherwise,  are  all  elements  of 
proof  proper  to  be  submitted  to  the 
jury  to  aid  them  in  ascertaining  its 
value." 

In  Southern  R.  Co.  v.  Slade  (Ala.) 
supra,  in  an  action  against  a  railroad 
company  for  the  burning  of  the  plain- 
tiff's buildings,  it  was  held  that  while 
the  cost  of  a  burned  building  was  not 
the  standard  of  its  value,  evidence 
thereof,  with  evidence  showing  the  de- 
preciation due  to  usage  and  age,  was 
permissible.  The  court  said :  ''While 
the  reasonable  cost  of  the  burned 
building,  or  of  similar  new  buildings, 
is  not  the  criterion  of  value,  yet.  evi- 
dence thereof  is  relevant  in  support 
of  opinion  evidence  as  to  actual  value, 
in  connection  with  evidence  showing 
the  extent  of  depreciation  from  use 
and  age." 

In  Illinois  C.  R.  Co.  v.  Elliott  (1919) 


—  Ala.  App.  — ,  82  So.  582,  the  instruc- 
tion which  was  held  erroneous  allowed 
the  difference  between  the  value  of 
the  house  and  lot  just  prior  to,  and 
the  value  just  after,  the  injury,  and 
also  whatever  the  proof  showed  it 
cost  to  repair  the  house  "after  the  in- 
jury. The  court  said  that  the  charge 
would  have  been  correct  if  the  latter 
element  had  been  omitted,  observing 
that  the  plaintiff  was  not  entitled  to 
both  the  difference  in  the  value  of  the 
property  and  the  cost  of  repair. 

In  Linforth  v.  San  Francisco  Gas  & 
E.  Co.  (CaL)  supra,  it  appeared  that 
an  apartment  house  was  injured  by  a 
gas  explosion.  In  an  action  for  the 
damages  caused  thereby,  evidence  of 
the  original  cost  of  the  building  was 
held  to  be  proper.  It  was  said :  "E2vi- 
dence  of  the  original  cost  of  the  build- 
ing was  admitted.  Under  the  circum- 
stances it  was  proper  so  to  do.  This 
evidence  of  original  cost,  standing 
alone,  would,  of  course,  have  slight  or 
no  weight  in  determining  the  award 
of  damages.  It  would  be  of  value  only 
in  determining  whether  restoration 
could  be  made  at  a  reasonable  allow- 
ance by  way  of  damages.  As  the 
award  of  damages  would  be  based 
upon  the  amount  necessary  to  restore 
the  building  to  its  condition  before  in- 
jury, evidence  of  the  original  cost 
would  not  at  all  tend  to  show  what 
that  condition  was.  But,  taken  with 
other  evidence  in  the  case,  such  as 
was  here  introduced,  it  did  tend  to 
show  the  condition  of  the  building  at 
the  time  of  the  injury.  There  was  the 
evidence  of  a  painter  who  repainted 
and  overhauled  the  building  less  than 
two  months  before  the  explosion,  and 
who  testified  to  its  condition  then,  to 
the  effect  that  he  found  it  then  prac- 
tically as  good  as  when  it  was  new.' 
The  evidence  was  not  admissible  as  a 
criterion  of  damage,  and  was  not  ad- 
mitted for  that  purpose.  But  it  was 
admitted,  and  was  admissible,  as  a  bit 
of  data  which,  taken  with  other  evi- 
dence, tended  to  enable  the  jury  to 
formulate  their  conclusion  upon  the 
condition  of  the  building  at  the  time 
of  the  injury." 

In  Close  V.  Ann  Arbor  R.  Co.  (1912) 
169  Mich.  892,  185  N.  W.  846,  in  an 
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Action  for  the  destruction  of  an  eleva- 
tor by  fire,  communicated  from  loco- 
motives of  the  defendant  railroad,  evi- 
dence as  to  the  cost  of  the  elevator 
was  introduced.  The  court  held  that 
where  property  destroyed  had  no  mar- 
ket value,  the  real  or  ordinary  value, 
based  on  its  cost,  the  uses  to  which  it 
was  put,  its  age,  condition,  location, 
and  the  like,  should  be  determined. 

In  Fite  v.  North  River  Ins.  Co. 
(1918)  199  Mich.  467,  165  N.  W.  705, 
no  testimony  as  to  the  cost  of  a  hotel 
destroyed  by  fire  was  introduced,  but 
there  was  evidence  of  the  price  at 
which  the  owner  contracted  to  sell  it. 
The  court  said :  "It  seems  to  be  con- 
ceded that  there  is  no  market  value 
for  such  property  in  the  place  where 
it  is  situated,  and  therefore  its  real 
or  ordinary  cash  value  at  the  time  of 
the  fire  should  be  ascertained,  if  it 
can  be,  from  all  the  testimony  as  to 
the  cost,  uses  it  has  been  put  to,  its 
age,  condition,  and  location." 

In  Roach  v.  Blair  (1916)  190  Mich. 
11,  155  N.  W.  696,  in  an  action  for 
dMuages  caused  by  the  destruction  of 
a  building  by  fire,  communicated  by  a 
railroad  locomotive  it  appeared  that 
evidence  was  admitted  as  to  the  cost 
of  the  building,  its  age,  the  materials 
with  which  it  was  built,  and  its  size 
and  location.  The  trial  court  instruct- 
ed the  jury  that  if  the  plaintiff  was 
found  entitled  to  recover,  it  was  "en- 
titled to  recover  from  the  defendants 
as  damages  such  as  will  fairly  comr 
pensate  it  for  its  loss  by  reason  of 
said  fire,  which  sum  is  measured  by 
the  fair  cash  value  at  said  time  and 
place  of  said  property  which  was  de^ 
stroyed  by  said  fire,  and  the  diminu- 
tion in  value  of  property  injured  and 
not  destroyed,  caused  by  said  fire,  not 
exceeding  the  amount  claimed  by  the 
plaintiff.  .  .  .  There  has  been  evi- 
dence here  as  to  the  price  paid  by  the 
plaintiff  for  the  real  property — and  by 
that  it  means  the  building  or  the  land 
on  which  the  building  stood — and  evi- 
dence of  repairs  and  remodeling  of 
the  interior  of  such  building,  and 
there  has  been  evidence  as  to  the 
amount  of  material  in  the  construction 
of  the  building  at  the  time  of  the  said 
fire,  and  the  worth  and  value  of  the 


materials,  if  new,  and  evidence  as  to 
the  labor  and  material  required  to  re- 
place such  a  building,  and  also  evi- 
dence as  to  the  fair  cash  market  value 
of  the  building.  All  these  matters 
have  been  received  as  bearing  on  the 
one  question  of  its  fair  cash  value  at 
the  time  and  place  of  the  fire."  Hold- 
ing that  such  instructions  were  prop- 
er, the  court  said:  "The  plaintiff  of- 
fered testimony  that  a  building,  the 
character  of  the  one  which  was  de- 
stroyed, had  no  market  value  in  Hart, 
and,  relying  upon  this  showing,  the 
plaintiff  proceeded  to  show  that  it  had* 
a  true  cash  value,  and  introduced  tes- 
timony of  its  size,  location,  the  ma- 
terials with  which  it  was  built,  its  age, 
for  the  purpose  of  enabling  the  jury 
to  determine  what  the  actual  cash 
value  was.  The  instructions  appear 
to  be  in  accord  with  the  general  rule 
applicable  to  such  cases," 

In  Conner  v.  Missouri  P.  R.  Co. 
(1904)  181  Mo.  397,  81  S.  W.  145,  in 
an  action  for  the  destruction  of  a  mill 
by  fire  which  was  communicated  by 
one  of  defendant's  locomotives,  it  ap- 
peared that  testimony  relating  to  the 
original  cost  of  the  mill  and  the  cost 
of  a  new  mill  was  admitted.  In  up- 
holding such  admission  the  court  held 
that,  in  order  to  ascertain  the  value 
of  the  mill  at  the  time  of  its  destruc- 
tion, it  was  proper  to  admit  testimony 
as  to  its  original  cost.  It  was  said: 
"It  is  also  insisted  that  the  court  com- 
mitted error  in  the  admission  of  tes- 
timony by  plaintiff  as  to  the  original 
cost  of  the  mill  and  the  cost  of  a  new 
mill.  The  court,  in  its  instructions, 
confines  the  consideration  of  this  tes- 
timony to  its  legitimate  purpose;  it 
told  the  jury  that  'the  estimate  made 
by  the  witnesses  as  to  the  cost  of  a 
new  mill  on  September  6,  1899,  can 
only  be  considered  by  the  Jury  in  de- 
termining the  reasonable  market  value 
of  the  mill,  burned  as  it  stood  on  said 
date,  September  6,  1899.'  Upon  this 
proposition  the  court  in  Matthews  v. 
Missouri  P.  R.  Co.  (1898)  142  Ma  666, 
44  S.  W.  802,  3  Am.  Neg.  Rep.  699, 
said :  Tor  the  purpose  of  ascertaining 
the  value  of  the  barn  at  the  time  of  its 
destruction,  plaintiff  was  entitled  to 
put  the  jury  in  possession  of  all  the 
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facts  bearing  upon  the  question. 
There  was,  therefore,  no  error  in  per- 
mitting witnesses  to  testify  to  the 
original  cost,  though  materials  should 
then  have  been  more  costly  than  when 
the  building  was  burned.  Defendant 
had  the  right  to  show  the  difference 
in  the  cost  and  the  depreciation  in 
value  by  use  and  natural  causes.'  This 
is  decisive  of  that  question ;  there  was 
no  error  in  the  admission  of  the  tes- 
timony complained  of." 

In  Lucot  V.  Rodgers  (1893)  169  Pa. 
58,  28  Atl.  242,  an  action  to  recover 
damages  for  injuries  to  plaintiff's 
house  caused  by  the  deposit  of  soil  in 
a  street,  whereby  water  collected  and 
soaked  through  the  ground  and  under- 
mined a  retaining  wall  and  the  founda- 
tion of  plaintiff's  house,  an  instruction 
that  the  cost  of  the  building  was  some 
evidence  of  its  value  was  sustained. 

'    "b,  lAvftitationB  of  rule. 

Since  the  cost  of  a  building  is  mere- 
ly an  element  in  estimating  its  value 
at  a  later  date  and  in  a  different  con- 
dition, a  considerable  lapse  of  time  or 
change  of  condition  has  led  courts  to 
declare  the  proof  of  cost  to  be  irrele- 
vant. Springfield  F.  &  M.  Ins.  Co.  v. 
Payne  (1896)  57  Kan.  291,  46  Pac. 
315;  Kansas  City  v.  Frohwerk  (1900) 
10  Kan.  App.  120,  62  Pac.  432;  Ohio 
Valley  Electric  R.  Co.  v.  Scott  (1916) 
172  Ky.  183,  L.R.A.1917C,  1038,  189  S. 
W.  7. 

In  Ohio  Valley  Electric  R.  Co.  v. 
Scott  (Ky.)  supra,  it  appeared  that  a 
building  had  been  deposited  on  the 
tracks  of  the  defendant  company  by 
a  Hood.  In  abating  this  nuisance  the 
company  wrecked  and  tore  down  the 
building.  The  court  held  that  testi- 
mony of  its  cost  was  incompetent,  as 
it  did  not  tend  to  throw  light  on  the 
value  of  the  building  as  it  stood  on  the 
tracks.  It  was  said :  "As  to  the  third 
ground  urged,  that  the  verdict  is  fla- 
grantly against  the  evidence  as  to  its 
size,  we  find  considerable  room  for 
the  contention.  It  is  shown  that  the 
stack  chimney  in  the  house  had  fallen 
down,  knocking  out  the  window  sash 
and  perhaps  some  of  the  doors,  tearing 
down  some  of  the  partition  walls,  and 
breaking  holes  through  the  floors ;  that 
the  house  was  very  cheaply  built,  and 


was  covered  with  mud»  both  inside  and 
out,  and  in  its  position  was  warped 
and  twisted  so  that  many  of  its  parts 
had  become  unfastened.  Since  the 
flood  the  lot  upon  which  the  house 
stood,  and  an  adjoining  lot  upon  which 
stands  a  similar  house  in  size  and 
value,  has  been  sold,  for  $125,  and 
there  is  other  proof  of  a  very  convinc- 
ing nature  that  the  house  as  it  stood 
when  left  upon  the  railroad  track  was 
of  but  little,  if  any,  value,  although 
there  is  testimony  produced  by  the 
plaintiff  that  its  value  was  even  more 
than  that  fixed  by  the  jury.  Some  of 
this  testimony,  however,  we  regard  as 
incompetent,  particularly  that  as  to 
the  cost  of  the  property,  and  what  it 
cost  to  build  the  house.  None  of  this 
could  throw  any  light  upon  the  valne 
of  the  house  as  it  stood  just  before 
being  removed.  Of  course,  in  com- 
bating the  defendant's  contention  that 
the  house  could  not  have  been  re- 
moved, the  length  of  time  that  it  had 
been  constructed  might  be  shown,  but 
what  it  cost  to  build  it  has  no  place 
in  this  record,  according  to  our  con- 
ception." 

In  Springfield  F.  &  M.  Ins.  Co.  v. 
Payne  (1896)  57  Kan.  291,  46  Pac.  815, 
the  owner  of  a  house  which  was  de- 
stroyed by  fire  was  allowed  to  testify 
as  to  the  original  cost  of  the  building. 
The  court  held  that  one  method  of  ar- 
riving at  a  loss  was  by  considering  the 
value  of  the  building  at  the  time  of 
the  injury,  and  therefore  it  was  error 
to  allow  such  testimony,  since  the  cost 
of  a  building  could  not  ordinarily  be 
said  to  be  evidence  of  its  value  at  a 
particular  time,  though  it  might  be 
considered  if  the  necessity  arose.  It 
was  said :  "Evidence  of  the  cost  of  a 
building,  however,  can  hardly  be  said 
to  be  evidence  of  its  value  at  a  par- 
ticular time.  Sometimes,  from  the 
necessities  of  the  case,  it  may  be  prop- 
er to  inquire  as  to  the  cost  of  an  arti- 
cle as  tending  to  establish  its  value; 
but  there  is  no  such  necessity  here, 
and  Payne  ought  not  to  have  been  per- 
mitted to  testify  that  the  house  cost 
about  $25,000." 

In  Kansas  City  v.  Frohwerk  (1900) 
10  Kan.  App.  120,  62  Pac.  432,  the 
plaintiff  introduced  evidence  as  to  the 
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coat  of  the  property  and  the  rent  he 
received  for  the  building  before  and 
after  the  injury.  Holding  that  it  was 
error  to  admit  such  evidence,  as  it  was 
not  the  way  to  prove  damages,  the 
court  said:  "The  plaintiff,  over  the 
objection  and  exception  of  the  defend- 
ant, introduced  evidence  as  to  the  cost 
of  the  property  and  the  rent  he  re- 
ceived for  it  before  and  after  the  dam- 
ages, and  that  in  the  fall  of  1889  and 
spring  of  1890  it  was  worth  between 
$8,000  and  |9,000,  and  in  1891  it  was 
worth  about  |1,800.  This  is  not  the 
way  to  prove  damages,  and  we  cannot 
say  that  the  jury  were  not  prejudiced 
thereby.'* 

While  the  original  cost  of  a  build- 
ing is  sometimes  a  proper  element  in 
Qie  measurement  of  damages,  if  the 
material  cost  more  at  the  time  the 
building  was  erected,  it  is  an  imper- 
fect criterion.  Thus  Kennedy  v.  Tbe- 
LEAVEN  (reported  herewith)  ante,  274, 
holds  that  the  original  cost  of  con- 
struction of  a  building  is  sometimes 
a  proper  element  in  the  consideration 
of  the  proper  amount  of  damages. 
When,  however,  the  building  was  built 
in  a  period  whjm  the  material  might 
have  cost  much  more  than  at  the  pres- 
ent time,  it  is  an  imperfect  criterion. 

But  in  Matthews  v.  Missouri  ?•  R. 
Co.  (1898)  142  Mo.  645»  44  S.  W.  802, 
3  Am.  Neg.  Rep.  699,  testimony  was 
admitted  tending  to  show  the  original 
cost  of  a  bam  which  was  destroyed 
by  fire  alleged  to  be  set  out  by  a  loco- 
motive. The  court  held  that  it  was 
proper  to  permit  testimony  relating  to 
the  original  cost,  even  though  .the  ma- 
terial at  that  time  was  more  costly 
ihan  at  the  time  of  the  fire.  It  was 
said :  ''For  the  purpose  of  ascertain- 
iiig  the  value  of  the  bam  at  the  time 
of  its  destruction,  plaintifF  was  en- 
titled to  put  the  jury  in  possession  of 
all  the  facts  bearing  upon  the  ques- 
tion. There  was,  therefore,  no  error 
in  permitting  witnesses  to  testify  to 
the  original  cost,  though  materials 
should  then  have  been  more  costly 
than  when  the  building  was  burned. 
Defendant  had  the  right  to  show  the 
difference  in  the  cost  and  the  deprecia- 
tion in  value  by  use  and  natural 
causes." 


It  is  improper  to  admit  testimony 
relating  to  the  cost  of  a  finished  build- 
ing when  the  injury  is  done  to  an  un- 
finished building.  Bennett  v.  Clemence 
(1863)  6  Allen  (Mass.)  10.  In  that 
case  an  action  of  tort  for  breaking 
and  entering  plaintiff's  close,  and  tear- 
ing down,  carrsdng  away,  and  destroy- 
ing an  unfinished  building,  certain 
testimony  relating  to  the  cost  of  the 
building  when  finished  was  admitted. 
The  court  held  that  it  was  improper 
to  admit  such  evidence,  as  the  meas- 
ure of  damages  was  for  the  injury  to 
the  building  as  it  then  was. 

///.  CoH  of  repairing  or  restoring  bti^fd- 

ing, 

a*  Majority  r%Ue, 

The  reasonable  cost  of  repairing  or 
restoring  an  injured  or  destroyed 
building  to  its  former  condition  may 
be  taken  into  consideration  in  the 
measurement  of  the  damages  caused 
by  the  injury  or  destraction. 

United  States. — Chicago  &  E.  R.  0>. 
V.  Ohio  City  Lumber  Co.  (1914)  181 
C.  C.  A.  67,  214  Fed.  761. 

Alabama. — ^Alabama  G.  S.  R.  Co.  v. 
Johnston  (1900)  128  Ala.  288,  29  So. 
771. 

Arkansas.— Bush  v.  Taylor  (re- 
ported herewith)  ante,  262. 

California.  —  Cleland  v.  Thornton 
(1872)  43  Cal.  437;  Linforth  v.  San 
Francisco  Gas  &  E.  Co.  (1909)  156  Cal. 
69,  103  Pac.  320,  19  Ann.  Cas.  1230. 

Florida.--Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Peninsular  Land,  Transp.  ft 
Mfgv  Ck).  (1891)  27  Fla.  1,  17  L.R.A. 
33,  9  So.  661. 

Georgia.— Harrison  v.  Kiser  (1887) 
79  6a.  588,  4  S.  E.  320;  Empire  Mills 
Co.  V.  Burrell  Engineering  ft  Constr. 
Co.  (1916)  18  Ga.  App.  258,  89  S.  E. 
580. 

Dlinois. — Fitz  Simons  ft  C.  Co.  v. 
Braun  (1902)  199  111.  890,  59  L.R.A. 
421,  66  N.  E.  249, 18  Am.  Neg.  Rep.  9 ; 
Cooper  V.  Kankakee  Electric  Light  Co. 
(1911)  164  111.  App.  681. 

Iowa.  —  Freeland  v.  Muscatine 
(1859)  9  Iowa,  461;  Graessle  v.  Car- 
penter (1886)  70  Iowa,  166;  Watson 
V.  Mississippi  River  Power  Co.  (1916) 
174  Iowa,  23,  L.R.A.1916D,  101,  156  N. 
W,  188,  18  N.  C.  C.  A.  878. 
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Kaiisas.-^-Springfield  F.  &  M.  Ins. 
Co.  V.  Payne  (1896)  57  Kan.  291,  46 
Pac.  816;  KENNEDY  v.  Trelbaven  (re- 
ported herewith)  ante,  274. 

Kentucky. — ^^tna  Ins.  Co.  v.  John- 
son (1874)  11  Bush,  587,  21  Am.  Rep. 
223;  Louisville  &  N.  R.  Co.  v.  Home 
Ins.  Co.  (1912)  146  Ky.  281,  142  S.  W. 
398;  Lexington  &  E.  R.  Co.  v.  Baker 
(1913)  156  Ky.  431,  161  S.  W.  228; 
Kentucky  Traction  &  Terminal  Co.  V. 
Bain  (1914)  161  Ky.  44,  170  S.  W.  499; 
Adams  v.  Senzel  (reported  herewith) 
ante,  268;  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Falconer  (1906)  80  Ky.  L. 
Rep.  152,  97  S.  W.  727. 

Louisiana. — Lambert  v.  American 
Box  Co.  (1919)  144  La.  603,  3  L.R.A. 
612,  81  So.  95. 

Maryland. — ^Brown  v.  Werner  (1874) 
40  Md.  15. 

Massachusetts. — ^Hopkins  v.  Ameri- 
can Pneumatic  Service  Co.  (1907)  194 
Mass.  582,  80  N.  E.  624. 

New  York. — ^Austin  v.  Hudson  River 
R.  Co.  (1862)  25  N.  Y.  334;  Barrick  v. 
Schifferdecker  (1890)  123  N.  Y.  52,  25 
N.  E.  365,  reversing  (1888)  48  Hun, 
355,  1  N.  Y.  Supp.  21 ;  Slaven  v.  State 
(1897)  152  N.  Y.  45,  46  N.  E.  321. 

Oklahoma.  —  Silva  v.  McAlester 
(1915)  46  Okla.  150,  148  Pac.  158. 

Pennsylvania.  —  Helblinfir  v.  Alle- 
gheny Cemetery  Co.  (1902)  201  Pa. 
171,  50  Atl.  970;  Keats  v.  Gas  Co. 
(1905)  29  Pa.  Super.  Ct  480. 

Tennessee. — Southern  Oil  Works  v. 
Bickford  (1885)  14  Lea,  651;  Ander- 
son V.  Miller  (1896)  96  Tenn.  35,  31 
L.R.A.  604,  54  Am.  St.  Rep.  812,  33  S. 
W.  615. 

Utah.— Marks  V.  Culmer  (1890)  6 
Utah,  419,  24  Pac.  528. 

England. — Hide  v.  Thornborough 
(1846)  2  Car.  &  K.  250;  Newcastle  v. 
Broxtowe  (1832)  4  Barn.  &  Ad.  273, 
110  Eng.  Reprint,  458,  1  Nev.  &  M.  598. 

b,  Application  of  majority  rule. 

1.  Injury   not   aitsceptible    of   being   re» 
paired  without  rebuilding. 

If  the  injury  to  a  building  is  not 
susceptible  of  being  repaired  without 
reproducing  the  building  on  the  same 
location,  the  reasonable  cost  is  a  prop- 
er element  to  be  taken  into  considera- 


tion in  the  measurement  of  the  dam- 
ages. 

United  States.— Chicago  &  E.  R.  Co. 
V.  Ohio  City  Lumber  Co.  (1914)  131 
C.  C.  A.  57,  214  Fed.  751. 

Alabama. — ^Alabama  G.  S.  R.  Co.  v. 
Johnston  (1900)  128  Ala.  283,  29  So. 
771. 

Arkansas. — Bush  v.  Taylor  (re- 
ported herewith)  ante,  262. 

California.  —  Cleland  v.  Thornton 
(1872)  43  Cal.  437. 

Florida,— Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Peninsular  Land,  Transp.  & 
Mfg.  Co.  (1891)  27  Fla.  1,  17  L.R.A 
33,  9  So.  661. 

Kansas. — Springfield  F.  &  M.  Ins. 
Co.  V.  Payne  (1896)  57  Kan.  291,  46 
Pac.  315;  and  Kennedy  v.  Tbelbavbn 
(reported  Herewith)  ante,  274. 

Kentucky. — ^^tna  Ins.  Co.  v.  John- 
son (1874)  11  Bush,  587,  21  Am.  Rep. 
223;  Louisville  &  N.  R.  Co.  v.  Home 
Ins.  Co.  (1912)  146  Ky.  281,  142  S.  W. 
398. 

Louisiana. — Lambert  v.  American 
Box  Co.  (1919)  144  La.  603,  3  A.L.R. 
612,  81  So.  95. 

New  York. — Austin  v.  Hudson  River 
R.  Co.  (1862)  25N.  Y.  384. 

Oklahoma.  —  SiLva  v.  McAlester 
(1915)  46  Okla.  150,  148  Pac.  158. 

Tennessee. — Southern  Oil  Works  v. 
Bickford  (1885)  14  Lea,  651. 

Utah.— Marks  v.  Culmer  (1890)  6 
Utah,  419,  24  Pac.  528. 

In  Chicago  &  E.  R.  Co.  v.  Ohio  City 
Lumber  Co.  (Fed.)  supra,  an  action 
against  a  railroad  company  for  dam- 
ages caused  by  the  destruction  of  the 
plaintiff's  mill,  including  certain 
buildings  and  other  property,  testi- 
mony was  held  to  have  been  properly 
admitted  which  tended  to  show  the 
reasonable  value  of  the  buildings,  tak- 
ing into  consideration,  among  other 
things,  the  cost  of  their  reconstruc- 
tion. The  court  said:  "In  this  case 
it  appears  that  these  buildings  were 
located  in  a  small  village,  and  had  lit- 
tle, if  any,  market  value.  The  use 
made  of  them  in  connection  with  the 
other  property  destroyed  materially 
affected  their  value.  Under  such  cir- 
cumstances, it  cannot  be  said  that 
their  market  value,  detached  from  the 
land  and  separated  from  the  use  to 
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which  they  had  been  put»  fairly  repre* 
sented  the  loss  suffered  by  plaintiffs 
in  their  destruction.  No  error  was 
committed  in  permitting  the  witness 
to  testify  as  to  the  fair  and  reasonable 
value  of  these  buildings,  taking  into 
consideration  their  age,  depreciation, 
the  cost  of  reconstruction,  and  their 
Dse  in  connection  with  the  other  prop- 
erty destroyed  by  the  same  fire." 

In  Alabama  G.  S.  R.  Co.  v.  Johnston 
(Ala.)  supra,  an  action  for  the  value 
of  a  building  which  was  burned,  evi- 
dence as  to  the  cost  of  a  new  house 
of  the  kind  burned  was  admitted.  The 
court  said :  'Though  the  cost  of  build- 
ing new  houses  of  the  kind  burned 
was  not  the  criterion  by  which  to 
measure  the  damages  caused  by  their 
destruction,  evidence  of  such  cost  was 
relevant^  as  tending  to  throw  light  on 
their  value." 

In  Bush  v.  Taylor  (reported  here- 
with) ante,  262,  it  appeared  that  cer- 
tain lumber,  engines,  saws,  boilers, 
and  other  fixtures,  together  with  the 
buildings  which  housed  them,  were  de- 
stroyed by  fire  caused  by  sparks  from 
a  locomotive  belonging  to  a  company 
of  which  the  defendant  was  receiver. 
In  an  action  against  the  receiver,  the 
court  instructed  the  jury  that  the 
proper  measure  of  damages  was  the 
difference  in  value  of  the  land  imme- 
diately before  and  immediately  after 
the  fire.  In  reversing  this  judgment 
the  court  held  that  where  the  property 
destroyed  depends  on  its  connection 
with  the  soil,  the  measure  of  damages 
is  the  difference  in  value  of  the  land 
before  and  after  the  fire,  biit  if  the 
property  destroyed  could  be  replaced 
in  substantially  the  same  condition, 
the  measure  of  damages  was  the  cost 
of  replacement.  It  was  said:  "We 
think  our  own  cases,  when  construed 
in  connection  with  the  facts  to  which 
the  principles  there  announced  were 
applied,  result  in  the  following  state- 
ment of  the  law.  That,  if  the  value  of 
the  property  destroyed  depends  upon 
its  connection  with  the  soil,  the  meas- 
ure of  the  damages  is  the  difference 
in  the  value  of  the  land  before  and 
after  the  fire.  But,  if  the  property  de- 
stroyed could  be  replaced  in  substan- 
tially the  condition  in  which  it  existed 


before  the  fire,  then  the  measure  of 
the  damages  is  the  cost  of  so  replacing 
it" 

But  in  Dodd  v.  Read  (1906)  81  Ark. 
13, 98  S.  W.  708,  in  an  action  to  recover 
damages    caused    by    destruction    of 
plaintiff's  house  by  fire,  testimony  was 
given  that  the  building  was  worth  a 
certain  sum,  and  a  carpenter  testified 
that  it  was  worth  that,  but  it  would 
cost  double  that  sum  to  rebuild   it. 
The  jury  returned  a  verdict  of  three 
fourths  of  what  it  would  cost  to  re- 
build.   The  court  held  that  it  was  er- 
roneous for  the  jury  to  base  their  ver- 
dict  on   the   cost   of   rebuilding   the 
house,  deducting  for  the  depreciation 
due  to  age  and  decay.     It  was  said: 
"It  is  further  contended  by  appellant 
that  the  evidence  is  insufiicient  to  sus- 
tain  a   verdict  for  more  than   $200. 
The  house  was  totally  destroyed,  and 
several   witnesses   stated  their  opin- 
ions to  be  that  it  was  worth  about 
$200.    One  witness — the  only  one  in- 
troduced by  the  plaintiff  on  the  ques- 
tion of  value — testified  that  he  was  a 
carpenter,    was    familiar    with    the 
house,   and   that,   in   his   opinion,   it 
would  cost  at  least  $400  to  rebuild  it. 
He  gave  it  as  his  opinion  that  the 
house  was  worth  about  $200  at  the 
time   it  was  destroyed.     Other  wit- 
nesses testified  that  the  house  was  in 
good  condition  at  the  time  it  was  de- 
49troyed,   and  they  undertook  to   de- 
scribe itg  condition  in  detail  to  the 
jury.    Now,  the  true  inquiry  was  as  to 
the  cash  market  value  of  the  building, 
or  rather  the  difference  between  the 
market  value  of  the  property  before 
and  after  the  destruction  of  the  house ; 
and  the  witnesses  who  undertook  to 
state  the  value  placed  it  at  $200.    It 
is  manifest,  however,  that  the  jury 
disregarded  this  testimony,  and  based 
the  amount  of  the  verdict  upon  the 
cost  of  rebuilding  the  house  anew,  less 
the  depreciation  on   account  of  age 
and  decay.    They  either  did  this,  or 
they  arbitrarily  rejected  the  opinions 
of  the  witnesses  as  to  the  value,  and 
substituted  their  own  judgment.     In 
either  event  they  exceeded  their  pow- 
ers and  rendered  a  verdict  inconsist- 
ent with  the  evidence.     It  was  com- 
petent for  the  witnesses  to  state  their 
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several  opinions  with  reference  to  the 
cash  value  of  the  building;  stating 
the  facts  upon  which  they  reached 
their  conclusions.  St.  Loui8»  I.  M.  & 
S.  R.  Co.  V.  Lyman  (1893)  67  Ark.  612, 
22  S.  W.  170.  None  of  the  witnesses 
who  testified  on  this  subject  showed 
any  special  knowledge  of  the  value  of 
property  in  that  locality,  and  the  tes- 
timony, on  that  account,  is  far  from 
satisfactory,  but  the  burden  was  upon 
the  plaintiff  to  prove  the  amount  of 
the  damages,  and  the  defendant  alone 
reaps  all  the  benefit  from  the  weak- 
ness of  the  testimony.  There  was  no 
evidence  at  all  that  the  building  was 
worth  $800 — ^all  the  evidence  showed 
that  it  was  worth  only  $200 — ^and  the 
jury  could  not  substitute  their  own 
judgment  for  the  testimony  of  wit- 
nesses on  this  point.'' 

In  Cleland  v.  Thornton  (1872)  48 
Cal.  437,  an  action  for  damages  caused 
to  buildings  by  fire,  evidence  as  to  the 
cost  of  new  buildings  to  replace  those 
burned  was  admitted.  The  court  held 
that  the  evidence  was  admissible,  not 
as  affording  a  criterion  of  damages, 
but  merely  as  furnishing  some  data 
by  which  the  court  would  be  enabled 
to  estimate  approximately  the  value 
of  the  old  buildings.  It  was  said: 
''There  was  no  error  in  the  ruling  of 
the  court,  admitting  the  evidence  as 
to  the  cost  of  new  buildings  to  replace 
those  which  were  burned.  The  evi- 
dence was  admissible  as  furnishing 
some  data  by  which  the  court  would 
be  enabled  to  estimate  approximately 
the  value  of  the  old  buildings;  and  it 
is  evident  from  the  opinion  and  order 
of  the  court  that  it  was  received  and 
considered  for  this  purpose*  only,  and 
not  as  affording  a  criterion  of  dam- 
ages.'' 

In  Jacksonville,  T.  A  K.  W.  R.  Co.  v. 
Peninsular  Land,  Transp.  A  Mfg.  Co. 
(1891)  27  Fla.  1,  17  L.R.A.  33,  9  So. 
661,  an  action  for  damages  caused  by 
the  burning  of  a  hotel  and  other  build- 
ings, evidence  of  the  cost  of  replacing 
the  building;  was  admitted.  The 
court  held  that  if  the  destroyed  prop- 
erty had  no  market  value,  evidence  of 
the  cost  of  replacing  the  property  was 
proper.  It  was  said:  "To  fix  the 
market  value  of  a  thing,  it  seems  to 


us  that  there  must  be  a  selling  of 
things  of  the  same  kind.  If  there  had 
ever  been  a  sale  of  a  hotel,  or  of  any 
other  building  in  Tavares,  we  are  not 
informed,  and  we  have  no  judicial 
knowledge,  nor  does  the  record  inform 
us,  that  hotels  have  a  market  value 
there.  Yet,  though  there  is  no  market 
value  or  standard  value,  the  plaintiff 
should  not  be  allowed  more  than  the 
property  destroyed  by  fire  on  the  9th 
of  April,  1888,  was  reasonably  worth 
in  Tavares.  To  do  this  it  is  proper  to 
invoke  the  aid  of  all  facts  calculated 
to  show  its  value,  and  we  are  unable 
to  perceive  that  the  circuit  judge 
erred  in  admitting  the  evidence  of  the 
cost  of  replacing  the  building  on  the 
day  of  the  fire.  It  was  a  fact  tending 
to  show,  and  to  be  considered  with 
others  by  the  jury  in  determining, 
what  amount  of  money  would  put  the 
plaintiff  in  the  position  in  which  he 
was  at  the  time.  If  there  were  any 
other  facts  incident  to  the  condition  of 
Tavares,  considered  in  a  business  or 
other  point  of  view,  calculated  to  af- 
fect the  value  of  this  or  any  other 
property  there,  and  which  would  qual- 
ify or  outweigh  the  items  of  the  cost 
of  restitution,  and  such  facts  do  not 
appear  in  the  record,  we  are  not  re- 
sponsible. It  must  be  assumed  there 
were  none  other  existing.  By  saying 
the  testimony  was  admissible,  we  do 
not  say  what  weight  should  be  given 
it,  nor  do  we  come  into  conflict  witii 
the  Tennessee  and  Illinois  cases  last 
mentioned.  The  evident  meaning  of 
those  cases  is  that  the  cost  of  restitn- 
tion  or  of  the  materials  is  not  the  meas- 
ure of  damages  governing  the  jury, 
and  not  that  such  facts  can  never  be 
considered  in  arriving  at  the  true  val- 
ue or  measure  of  damages.  If  an 
article  has  no  maiicet  value,  its  value 
may  be  shown  by  proof  of  such  d- 
ements  of  facts  affecting  the  questioD, 
as  exist.  Recourse  may  be  had  to  tiie 
items,  and  its  utility  and  use." 

In  Springfield  F.  &  M.  Ins.  Co.  v. 
Payne  (1896)  57  Kan.  291, 46  Pac.  315, 
it  was  held  that  one  method  of  arriv- 
ing at  the  amount  of  loss  from  injary 
to  a  building  was  by  estimating  the 
cost  of  replacing  tiie  building,  less  any 
depreciation  from  use,  age,  or  other- 
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wtee,  the  court  saying :  "The  policy  re- 
quired the  insurance  company  to  make 
good  unto  the  assnred  the  amount 
of  loss  or  damage,  to  be  estimated  ac- 
ccNrding  to  the  cash  value  of  the  prop- 
er^ at  the  time  of  the  loss,  not  exceed- 
ing $4,000.  One  method  of  arriving 
at  such  loss  is  by  estimating  the  cost 
of  replacing  the  building,  less  any  de- 
preciation from  use,  age,  or  otherwise; 
and  the  other  is  by  evidence  of  the 
value  of  the  building  at  the  time  of 
its  destruction,  less  the  value,  if  any^ 
of  the  ruins.  If  witnesses  as  to  the 
worth  of  the  building  are  shown  by 
cross-examination  to  have  little 
knowledge  upon  the  subject^  this 
would  be  proper  matter  of  argument 
to  the  jury  as  affecting  the  weight  of 
their  testimony,  but  it  should  not  be 
excluded  on  that  account.'' 

KENNEEnr  V.  Tbelbaven  (reported 
herewith)  ante,  274,  holds  that  the 
better  method  of  measuring  what  the 
property  was  reasonably  worth  at  the 
tune  it  was  destroyed  by  fire  is  to  take 
the  cost  of  replacing  the  building  and 
deduct  a  proper  amount  for  its  age  and 
condition. 

In  Louisville  A  N.  R.  Co.  v.  Home 
Ins.  Co.  (1912)  146  Ky.  281,  142  S.  W. 
398,  an  action  for  damages  sustained 
by  reason  of  the  burning  of  a  building, 
evidence  was  admitted  as  to  the  cost  of 
rebuilding  a  house  like  the  one  burned. 
The  court  held  that  the  plaintiff  was 
entitled  to  recover  the  loss  sustained, 
and  in  proving  such  loss  any  relevant 
matter  which  would  throw  light  upon 
its  value  was  admissible.  It  was  said: 
It  is  next  insisted  that  the  court  erred 
in  admitting  evidence  as  to  what  it 
would  cost  to  build  a  house  like  the 
one  burned,  and  in  excluding  from  the 
Jury  evidence  of  the  market  value  of 
the  house  at  the  time  it  was  destroyed. 
What  the  plaintiff  was  entitled  to  re- 
cover, if  anything,  was  the  loss  he 
sustained  by  the  destruction  of  his 
house.  This  measure  of  recovery 
would  compensate  him,  and  it  was 
dearly  proper  to  allow  him  to  prove 
what  it  would  cost  to  replace  the  house 
ttiat  was  destroyed,  and  it  was  also 
admissible  to  give  in  evidence  every 
relevant  fact  that  would  throw  light 
upon  its  value,  and  aid  the  jury  in 


ascertaining  the  amount  of  the  loss 
the  plaintiff  had  sustained;  such,  for 
example,  as  the  value  of  the  land 
where  the  house  stood  before  it  was 
destroyed,  and  its  value  afterwards. 
But  we  do  not  understand  how  it 
would  be  practicable  for  any  person 
to  say  what  the  market  value  of  a 
house  was,  detached  from  the  land  on 
which  it  stood,  unless  it  was  intended 
to  remove  the  house  to  another  place 
or  tear  it  down,  as,  ordinarily,  houses 
have  little  value  separate  from  the 
land  upon  which  they  are  located. 
They  are  regarded  as  a  part  of  the 
land,  and  when  we  speak  of  the  market 
value  of  a  building,  it  is  generally 
understood  to  include  the  ground  on 
which  the  building  is  located.*' 

In  .^Stna  Ins.  Co.  v.  Johnson  (1874) 
11  Bush  (Ky.)  687,  21  Am.  Rep.  228, 
it  appeared  that  a  building,  together 
with  other  articles,  was  insured 
against  loss  by  fire.  In  an  action 
against  the  insurance  company  for 
loss  by  fire  of  the  house  and  the  other 
articles,  the  court  held  that,  in  deter- 
mining the  value  of  the  building  de- 
stroyed, the  value  of  the  building  at 
the  time  of  the  fire  and  of  a  new 
building  of  the  same  kind  and  dimen- 
sions should  be  taken  into  considera- 
tion. It  was  said:  'The  only  question 
of  difficulty  on  this  branch  of  the  case 
arises  in  determining  the  mode  of  as- 
certaining the  cash  value  of  the  build- 
ing destroyed.  If  the  appellees  are 
allowed  the  original  cost  of  the  build- 
ing, or  a  sum  sufficient  to  erect  a  new 
one,  this  criterion  would  give  them 
doubtless  a  much  larger  sum  than  they 
are  entitled  to  recover;  nor  is  it  prop- 
er, in  fixing  the  value,  to  ascertain 
the  difference  in  the  value  of  the  lot 
with  the  building  upon  it  and  its  val- 
ue with  the  building  destroyed,  as  by 
reason  of  the  peculiar  character  of 
the  building  or  the  location  of  the  lot 
for  building  purposes,  the  latter  might 
sell  for  as  much,  or  nearly  so,  without 
the  building  as  with  it;  and  to  deter- 
mine its  value  by  inquiry  from  wit- 
nesses as  to  its  marketable  value,  to 
be  removed  from  the  premises,  would 
necessarily  result  in  lessening  its  real 
value  to  the  owner.  It  seems  to  us 
that  the  just  mode  of  fixing  the  value, 
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although  the  rule  may  not  be  of 
universal  application,  would  be  the 
valine  of  the  building  as  it  stood  upon 
the  ground  on  the  day  it  was  de- 
stroyed, as  compared  with  a  new  build- 
ing of  the  same  kind  and  dimensions. 
If  the  building  was  old  and  dilapidat- 
ed by  use  and  decay,  its  value  in  that 
condition  is  what  the  appellees  should 
recover.  The  instructions  given  -on 
this  branch  of  the  case  directed  the 
jury  to  ascertain  the  actual  cash  value 
of  the  property,  and  left  without  ex- 
planation the  mode  of  ascertaining 
this  value.  The  jury,  as  we  must  con- 
clude from  the  proof  in  the  case,  gave 
to  the  appellees  as  damages  the  cost 
of  erecting  another  building." 

In  an  action  for  the  negligent  hand- 
ling of  a  motor  truck,  whereby  its 
trailer  destroyed  a  gallery  over  a  side- 
walk, it  appeared  that  the  lower  court 
allowed  recovery  for  a  new  gallery. 
The  court  held  that  plaintiff  was  en- 
titled to  recover  what  it  would  cost 
to  build  a  gallery  as  good  as  the  one 
destroyed.  It  was  said:  "Counsel 
further  argue  that  the  lower  court 
erred  in  allowing  recovery  for  a  new 
gallery,  when  only  an  old  one  was  de- 
stroyed. The  obligation  of  defendant, 
however,  is  to  indemnify  plaintiff — 
to  put  him  in  the  position  that  he 
would  have  occupied  if  the  injury  com- 
plained of  had  not  been  inflicted  on  him. 
It  goes  further  than  that  of  an  insurer 
against  loss  by  fire,  who  takes  no  risk 
against  personal  effort  and  inconven- 
ience. And  yet,  so  far  as  we  know, 
those  who  are  engaged  in  the  insur- 
ance business  do  not  undertake  to 
build  an  old  house,  by  way  of  indem- 
nifying the  assured  for  the  loss  of  an 
old  house,  and^  no  suggestion  is  here 
made  as  to  the  manner  in  which  that 
can  be  done.  According  to  the  evi- 
dence of  plaintiff's  contractor,  the 
broken  material  of  which  the  gallery 
in  question  was  constructed,  and 
which,  at  the  time  of  the  trial,  was  ly- 
ing in  a  confused  heap  on  plaintiff's 
premises^  could  not  again  be  utilized 
in  the  constrtiction  of  a 'gallery,  and 
it  is  not  pretendedithat.it  could  be  so 
utilized,  save  by  (matching  and  weld- 
ing the  broken  bits  of;  iron,  patching 
the   flooring,   and   supplying  •  missing 


parts  of  both  with  new  material,  all 
of  which,  when  done  at  an  expense  not 
estimated,  would  result  in  the  produc- 
tion of  a  gallery  composed  of  matched, 
patched,  and  welded  material,  which 
would  not  be  the  gallery  that  was  de- 
stroyed, or  which  plaintiff  is  bound 
to  accept  by  way  of  indemnity  for  that 
which  was  destroyed.  Defendant  al- 
leges in  its  answer  that  it  had  declined 
to  have  anything  to  do  with  the  debris 
in  question,  sets  up  no  claim  for  salv- 
age, and  has  offered  no  evidence  that 
the  debris  is  of  any  value,  or  would 
compensate  plaintiff  for  its  occupancy 
of  his  premises.  We  therefore  find  no 
reason  for  making  any  change  in  the 
judgment  appealed  from,  on  account 
of  any  possible  salvage  that  he  may 
realize."  Lambert  v.  American  Box 
Co.  (1919)  144  La.  603,  3  A.L.R.  612, 
81  So.  95. 

In  Austin  v.  Hudson  River  R.  Co. 
(1862)  25  N.  Y.  334,  an  action  for  a 
negligent  excavation  on  adjoining 
property  whereby  the  walls  of  plain- 
tiff's warehouse  were  destroyed,  by 
reason  of  water  washing  the  soil  away 
from  the  foundations,  the  jury  were 
charged  that  if  plaintiff  was  entitled 
to  recover  at  all,  he  was  entitled  to 
recover  the  amount  of  damages  actual- 
ly sustained,  plus  the  loss  of  rent 
The  court  held  that  the  plaintiff  was 
entitled  to  recover  the  cost  of  putting 
the  building  in  as  good  a  condition  as 
it  was  before  the  injury,  saying :  "The 
judge  charged  that  if  the  plaintiffs 
were  entitled  to  recover  at  all,  they 
were  entitled  to  recover  the  amount  of 
damages  they  had  actually  sustained, 
including  loss  of  rent  from  the  Syra- 
cuse &  Oswego  line.  It  is  not  serious- 
ly questioned  that  the  plaintflfs  were 
entitled  to  recover  as  damages,  the 
cost  of  repairing  and  putting  the 
building  in  as  good  condition  as  it  was 
before  the  injury.  The  defendants 
recognized  their  obligation  to  pay  the 
plaintiffs  for  their  repairs;  and  the 
plaintiffs  acted  on  this  recognition  in 
making  them.  It  was  not  in  the  na- 
ture of  a  contract  between  the  parties, 
but  of  an  admission  by  the  defendants 
of  the  extent  of  the  damage  to  the 
building,  and  of  their  liability  for  the 
injury.    But  if  there  had  been  no  rec- 
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ognition  by  the  defendants  of  their 
obli^tion  to  pay  for  the  repairs,  the 
plaintiffs  would  have  been  entitled  to 
recover  from  them  the  cost  of  putting 
the  building  in  as  good  condition  as 
it  was  before  it  was  injured  by  their 
negligent  acts.  These  were  damages 
that  the  plaintiffs  had  actually  sus- 
tained." 

In  Silva  v.  McAlester  (1915)  46 
OUa.  150»  148  Pac.  160,  a  suit  to  en- 
join the  destruction  of  certain  build- 
ings, on  the  ground  that  there  was  no 
adequate  remedy  at  law,  in  that  the 
damages  were  not  susceptible  of  meas- 
urement, the  court  held  that  the  dam- 
ages were  susceptible  of  measurement, 
the  measure  being  what  it  would  cost 
to  replace  them,  not  exceeding  the 
value  of  the  entire  property. 

In  Southern  Oil  Works  v.  Bickford 
(188S)  14  Lea  (Tenn.)  651,  an  action 
for  the  recovery  of  damages  for  the 
destruction  of  two  adjoining  houses 
by  reason  of  the  wrongful  usage  of 
(me  by  a  tenant,  the  court  admitted 
testimony  relating  to  the  cost  of  re- 
building both  houses.  Holding  that, 
where  the  value  of  a  building  must  be 
gathered  from  opinion,  the  cost  of  re- 
placing is  a  proper  element  in  its  de^ 
tenninationy  the  court  said:  ^'There 
18  testimony  in  the  record  describing 
fnlly  the  two  houses  thus  destroyed, 
showing  their  dimensions,  the  kind  of 
material  used  in  building  them,  the 
character  of  the  work,  and  the  time 
when  built.  Bickford  also  proved  that 
he  was  getting  for  his  house  a  month- 
ly rent  of  $51,  and  that  the  damage 
.8U3tainec^  by  the  destruction  of  each 
house  was  about  $6,000.  He  also  ted- 
ti^ed  that  he  had  rebuilt  both  houses 
within  ten  months  after  the  accident. 
He  was  then  asked:  'What  was  the 
cost,  of  rebuilding  each  house?'  The 
defendant's  counsel  objected  to  this 
question  as  irrelevant  and  inconi- 
petent.  The  court  overruled  the  ob- 
jection, and  the  witness  stated  that  it 
cost  $5,400  for  each  house.  The  ref- 
er^ias  report  that  the  court  erred  Ui 
admitting  this  testimony.  We  are  uh- 
ab]e  to, concur  in  this  opinion.  This 
court  l^eld  in  Memphis  v.  Kimbrough 
(1873)  12  Heisk.  (Tenn.)  140,  which 
was  a  suit  to  recover  damages  for  the 


loss  of  a  steamer  by  reason  of  the  neg- 
ligence of  the  corporate  authorities 
of  the  city  of  Memphis,  that  it  was  not 
error  to  instruct  the  jury  that  in  es- 
timating the  damages  they  might  look, 
as  a  circumstance,  to  the  cost  of  the 
boat,  the  jury  having  been  fully  in- 
structed by  the  trial  judge  that  it  was 
not  the  cost,  but  the  value  of  the  boat 
at  the  time  of  the  accident,  which  they 
were  to  ascertain.  And  it  is  laid  down 
by  text-writers  that  in  actions  against 
insurance  companies  for  the  recovery 
of  the  value  of  property  lost,  where 
the  property  has  not  a  'ready'  market 
value,  the  cost  of  replacing  the  thing 
is  an  element  proper  to  be  considered. 
3  Sutherland,  Damages,  87.  The  ab- 
sence of  a  ready  market  value  makes 
it  competent  to  prove  value  by  the 
opinions  of  witnesses  who  have  the 
requisite  knowledge.  1  Sutherland, 
Damages,  798 ;  Whart.  Ev.  §  450.  And 
where  the  value  must  be  gathered 
from  opinion,  the  cost  of  replacing 
would  undoubtedly  aid  the  jury  in 
coming  to  a  correct  verdict." 

In  Marks  v.  Culmer  (1890)  6  Utah, 
419,  24  Pac.  528,  an  action  for  the  de- 
struction and  demolition  of  a  build- 
ing by  defendants,  it  was  held  that 
when  a  building  can  be  readily  repro- 
duced the  plaintiff  is  entitled  to  re- 
cover what  it  will  cost  to  reproduce 
it,  and  the  value  of  its  use  while  that 
is  being  done. 

0,  Injury  9U8ceptible  of  Jfeing  repaired 
without  rebuilding. 

If  the  injuries  to  a  building  are  sus- 
ceptible of  being  repaired  without  re- 
building, the  reasonable  cost  of  such 
repairs  as  will  put  the  building  in  the 
same  condition  as  it  was  immediately 
preceding  the  injury,  is  a  proper  el- 
ement to  be  considered  in  the  meas- 
urement of  damages. 

California* — Linforth  v.  San  Fran- 
cisco Gas  &  E.  Co.  (1909)  156  Cal.  59, 
.108  Pac.  820,  19  Ann.  Cas.  1280. 

Georgia. — Harrison  v.  Kiser  (1887) 
79  Ga.  588,  4  S.  E.  320;  Empire  Mills 
Co.  V.  Burrell  Engineering  &  Constr. 
Co.  (1916)  18  Ga.  App.  253,  89  S.  E. 
530. 

Illinois.— Fitz  Simons  &  C.  Co.  v. 
Braun  (1902)  199  111.  390,  59  L.R.A. 
421,  65  N.  E:  249,  13  Am.  Neg.  Rep.  9; 


288 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.LJL 


Cooper  V.  Kankakee  Electric  Light  Co. 
(1911)  164  111.  App.  581. 

Iowa.  —  Freeland  v.  Mu  scatine 
(1819)  9  Iowa,  461;  Graessle  v.  Car- 
penter (1886)  70  Iowa,  166,  30  N.  W. 
392;  Watson  v.  Mississippi  River  Pow- 
er Co.  (1916)  174  Iowa,  23,  L.R.A. 
1916D,  101,  156  N.  W.  188,  13  N.  tJ.  C. 
A.  873. 

Kentucky. — ^Lexington  &  E.  R.  Co. 
V.  Baker  (1913)  156  Ky.  431,  161  S.  W. 
228;  Kentucky  Traction  &  Terminal 
Ck).  V.  Bain  (1914)  161  Ky.  44,  170  S. 
W.  499;  Adams  v.  Sengel  (reported 
herewith)  ante,  268;  Cincinnati,  N. 
0.  A  T.  P.  R.  Co.  V.  Falconer  (1906) 
30  Ky.  L.  Rep.  152,  97  S.  W.  727. 

Maryland.  —  Brown  v.  Werner 
(1874)  40  Md.  15. 

Massachusetts. — ^Hopkins  v.  Amer- 
ican Pneumatic  Service  Co.  (1907) 
194  Mass.  682,  80  N.  E.  624. 

New  York. — ^Barrick  v.  Schifferdeck- 
er  (1890)  123  N.  Y.  52,  25  N.  E.  365, 
reversing  (1888)  48  Hun,  355,  1  N.  Y. 
Supp.  21;  Slavin  v.  State  (1897)  152 
N.  Y.  46»  46  N.  E.  821. 

Pennsylvaida.  —  Helbling  t.  Al- 
legheny Cemetery  Co.  (1902)  201  Pa. 
171,  60  Atl.  970;  Keats  v.  Gas  Co. 
(1905)  29  Pa.  Super.  Ct  480. 

Tennessee.  —  Anderson  v.  Miller 
(1896)  96  Tenn.  35,  31  L.R.A.  604,  54 
Am.  St.  Rep.  812,  83  &  W.  615. 

Eni^andd — ^Hide  v.  Thomborongh 
(1846)  2  Car.  &  K.  250;  Newcastle  v. 
Broxtowe  (1832)  4  Barn.  &  Ad.  273, 
110  Eng.  Reprint,  459,  1  Nev.  &  M. 
598. 

Under  a  California  statute  (Civ. 
Code,  S  3833)  the  measure  of  compen- 
sation allowed  is  the  cost  of  the  res- 
toration of  the  building  to  its  original 
condition,  when  this  can  be  done  at  a 
reasonable  expense,  plus  compensation 
for  the  loss  of  the  use  of  the  property. 
Applying  that  act  it  was  said  in  Lin« 
forth  V.  San  Francisco  Gas  &  E.  Co« 
(Cal.)  supra:  ''The  jury  awarded 
plaintiff  $10,000  damages  for  injuries 
to  the  building,  and  $800  damages,  loss 
of  rents.  The  measure  of  damages  in 
cases  such  as  this  is  well  settled,  and 
is  thus  expressed  by  Joyce  on  Dam- 
ages:  'Where  a  building  has  been 
injured  by  a  trespasser,  it  has  been 
determined  that  the  measure  of  dam- 


ages in  an  action  against  him  therefor 
will  be  the  cost  of  repairing  or  restor- 
ing the  building  to  its  former  condi- 
tion, where  the  injury  is  of  such  a 
character  that  this  may  be  done  at  a 
reasonable  cost,  an  allowance  also  be- 
ing made  for  loss  of  rental  during  the 
reasonable  time  required  to  make  such 
repairs.'  This  rule  has  met  with  gen- 
eral acceptance.  .  •  .  This  rale, 
allowing  compensation  for  the  cost  of 
restoration  to  the  original  condition 
when  this  can  be  done  at  a  reasonable 
expense,  together  with  compensation 
for  the  loss  of  the  use  of  the  property, 
is  in  precise  accord  with  §  8333  of  the 
Civil  C3ode." 

In  Harrison  v.  Riser  (6a.)  supra, 
an  action  for  damages  because  of  in- 
juries to  plaintiff's  house  caused  by 
the  careless  and  negligent  excavation 
of  adjoining  property,  it  was  held  that 
if  plaintiff  was  entitled  to  recover  at 
all,  it  would  be  a  sum  sufficient  to  put 
the  house  in  the  same  condition  as  be- 
fore the  injury.  The  court  sud: 
"Complaint  is  made  that  the  court 
erred  as  to  the  measure  of  damages, 
having  charged  the  jury  on  this  sub- 
ject that  the  measure  of  damages  was 
the  difference  between  the  value  of 
the  property  before  the  injury  was 
done,  and  its  value  after  it  was 
done.  We  do  not  think  this  was  a  cor- 
rect measure  of  damages  in  this  case, 
but,  on  the  contrary,  we  are  of  the 
opinion  that  if  the  plaintiff  was  en- 
titled to  recover  any  damages,  he 
would  be  entitled  to  recover  whatever 
sum  it  would  take  to  put  the  house  in 
the  condition  in  which  it  was  before 
it  was  injured.  The  complaint  is  that 
the  plaintiff's  house  was  injured,  not 
that  his  land  was  injured;  and  we 
know  of  no  better  rule  than  that  which 
we  have  stated.'' 

In  Empire  Mills  Co.  v.  Burrell  En- 
gineering &  Constr.  (3o.  (Ga.)  supra, 
an  action  for  the  breach  of  a  construc- 
tion contract,  the  defendant  claimed 
damages  for  injuries  by  the  improper 
construction  of  a  building,  to  a  brick 
building  adjoining.  The  jury  were  in- 
structed that  the  proper  measure  of 
damages  was  the  difference  in  the  val- 
ue of  the  building  immediately  before 
and  immediately  after  the  injury.  In 
reversing  the  judgment,  the  court  held 
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that, when  the  injury  to  th^-prppevte 
is  separable  from  the  fr^elM>ld».  tliiQ 
measure  oi  damages  is  the  cost  el 
restoring  or  replacing  the  property 
destroyed.  It  was  said:  "The  otber 
question  that  we  deem  it  necessary  to 
discuss  to  some. slight  extent  is  that 
raised  by  the  i4th  ground  of  the 
amendment  to  the  motion  for  a  new 
trial,  in  which  it  is  alleged  that  the 
court  erred  in  charging  the  jury  tha^ 
the  measure  of  damages  for  the  injury 
to  the  boiler  house  of  the  defendant 
would  be  the  difference  in  value  be- 
tween the  boiler  house  in  its  condition 
at  the  time  of  the  injury,  if  injury 
were  made  to  it,  for  any  purpose  for 
which  the  building,  the  boiler  house; 
was  used  or  might  be  used,  and  for 
which  it  might  have  a  value,  and  itsi 
value  for  the  same  purpose  after  the 
injury  wrought  by  the  defendant  com* 
pany^s  breach  of  its  contract  in  con- 
structing the  elevator  had  been**^fter 
that  injury  had  been  effected/  'As  a 
general  rule  the  measure  of  damages 
in  actions  for  injuries  to  real  jnrop- 
erty  is  the  difference  in  value  before 
and  after  the  injury  to  the  premises. 
.  •  •  In  some  cases  the  cost  of  re- 
pair or  restoration  has  been  adopted 
as  the  measure  of  damages  [Harrison 
V.  Kiser  (Ga.)  supra,  and  several  otfa* 
er  eases] ;  but  in  such  event  the  cost 
of  reij^ix  must  be  reasonable  and  bear 
some  proportion  to  the  injury  sub* 
tained/  13  Cyc.  150,  15L  'The  value 
of  the  property  destroyed,  or  the  cost 
of  restoring  or  replacing  such  propr 
erty,  is  the  proper  measure  of  dassh 
ages  for  the  destruction  of  buildings, 
fences,  and  other  improvements  which 
may  at  once  be  replaced,  where  the 
exact  cost  of  restoring  the  property 
destroyed  is  capable  of  definite  ascer- 
tainment, and  where  there  is  .  no 
damage  to  the  realty  itself/  8  B.  G.  Xj. 
485.  .  •  •  Of  course,  if  recovery 
is  sought  for  injury  to  the  freehold 
itself  by  reason  of  the  taking  or  de^ 
stroying  of  the  property  attached 
thereto,  the  measure  of  damage^ 
should  be  the  difference  between  the 
value  of  the  land  before  and  its  value 
after  the  injury.  8  B.  C.  L.  485,  and 
cases  there  cited.  The  only  fair  con- 
struction that  can  be  placed  on  thd 
7  A.L.R.— 19. 


ti»ka  of  the  defiepdant  for  dcCOMgea 
on  aecQunt  Qf  the  injury  to  it$  boiler 
boiase.as  3et  forth. in  the  petition  in 
tliis  caae  ja  that  damages  are  sought 
for  the. destruction  of  the  building  it-. 
self,  and  not  fqr  an  injury  to  the  free-, 
hold  by  reason  of  the  destruction  of 
the  buildings  This  being  true,  the 
court  erred  in  giving  to  the  jury  the 
measure  of  damages  complained  of 
and  above  set  forth  in  full/' 

In  Fitz  Simons  &  G.  Go.  v.  Braun 
il902)  199  UL  890,  59  L,R.A.  421,  65 
N.  E.  249,  13  Am.  Neg.  Rep^  9,  an  acr 
tion  for  damages  caused  by  injuries 
to  a  building  due  to  an  explosion  of 
dynamite  while  excavating  a.  tunnel, 
the  jury  were  instructed  that  the  prop-* 
er  measure  of  damages  was  the  cost 
of  repairing  the  building  so  that  it 
would  be  in  as  good  condition  as  it 
was  before  the  injury.  Holding  that 
fbe  instructions  were  correct,  .the 
court,  on  appeal,,  said:  "The  instruc- 
tions advised  the  jury  to  adopt  as  the 
measure  of  damages  the  cost  of  re- 
pairing the  building  so  that  it  would 
be  in  as  good  condition  as  it  was  be^ 
fore  it  was  damaged  by  the  explosions, 
It  is  insisted  the  proper  measure  of 
damages  was  the  depreciation  in  value 
of  the  property  resulting  from  the  in- 
juries. We  think  the  cost  of  repairing 
the  building  and  restoring  it  to  its 
proper  condition  was  the  true  meas- 
ure of  the  damages.  It  was  so  held 
in  Hide  v.  Thomborou^  (1846)  2  Car. 
&  K.  (Eng.)  250,  and  in  Shrieve  v. 
Stokes  (1848)  8  B.  Mon.  (Ky.)  453,  48 
Am.  Dec.  401,  in  which  cases  the  in- 
juries were  occasioned  by  excavations 
made  on  adjoining  lots,  to  those  on 
which  the  buildings  injured  were  sit- 
uate. Mr.  Sutherland,  in  his  work  on 
Damages  (vol.  3,  §  1018),  says:  'And 
that  valuation  should  be  adopted 
which  will  be  most  beneficial  to  the 
injured  party,  for  he  is  entitled  to  the 
benefit  of  the  premises  intact  and  to 
the  v^lue  of  any  part  separated.  The 
dam$iges  for  injury  done  to  a  house 
are  measured  by  the  cost  of  restoring 
it  to.  its  previous  condition/ ** 

In  Cooper  v.  Kankakee  Electric 
Light  Co.  (1911)  164  111.  App.  581,  aO 
action  to  recover  damages  for  the  par* 
tial  destru€[tlQn  of  a  building  by  -fire. 
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caused  by  currents  of  electricity  being 
allowed  to  escape,  evidence  was  ad- 
mitted as  to  the  rental  value  of  the 
property.  This  was  objected  to  on  the 
ground  that  the  true  measure  of  dam* 
ages  was  the  cost  of  repairing  and  re- 
storing the  building  to  the  condition 
it  was  in  before  the  injury.  The  court 
held  that,  for  an  injury  to  property 
which  might  be  readily  repaired  or 
reproduced,  the  measure  of  recovery 
was  the  cost  of  repairing  it,  together 
with  the  value  of  its  use  while  that 
was  being  done,  saying:  ''Appellants 
insist  that  the  plaintiff  should  not 
have  been  permitted  to  testify  as  to  the 
rental  value  of  her  property,  as  the 
true  measure  of  damages  in  a  suit  for 
injuries  to  a  building  is  the  cost  of 
repairing  and  restoring  the  building 
to  the  condition  it  was  in  before  the 
damage/  and  rely  upon  Fitz  Simons 
ft  G.  Co.  V.  Braun  (1902)  199  III.  890, 
59  L.R.A.  421,  66  N.  E.  249,  13  Am. 
Neg.  Rep.  9,  affirming  (1901)  94  111. 
App.  533,  as  authority  for  their  con- 
tention. In  that  case  the  measure  of 
damage  is  said  to  be  the  cost  of  restor- 
ing the  house  to  its  previous  condition. 
The  loss  of  the  use  of  the  building 
while  being  repaired  was  not  claimed 
or  referred  to.  The  question  of  a  re- 
covery for  loss  of  rental  was  not  in- 
volved; the  injury  there  sued  for  did 
not  prevent  the  use  of  the  building 
while  it  was  being  repaired.  It  cites 
§  1018  of  Sutherland  on  Damages  as 
authority  for  the  recovery  of  the  cost 
of  repairs.  In  this  case  the  house  was 
only  partially  destroyed,  and  was  not 
and  could  not  be  used  while  it  was 
being  repaired.  For  an  injury  to  prop- 
erty, such  as  a  house,  that  may  readily 
be  repaired  or  reproduced,,  the  meas- 
ure of  recovery  has  been  held  *to  be 
the  cost  of  repairing  it,  together  with 
the  value  of  its  use  while  that  was 
being  done." 

In  Watson  v.  Mississippi  River  Pow- 
er Co.  (1916)  174  Iowa,  23,  L.R.A. 
1916b,  101,  156  N.  W.  188,  13  N.  C. 
C.  A.  873,  in  an  action  for  damages 
to  a  building  caused  by  blasting  rock, 
it  was  said:  "The  court  instructed 
the  jury  that,  if  found  entitled  to  re- 
cover, the  plaintiff's  measure  of  dam- 
ages   was    the    reasonable    cost    of 


restoring  the  injured  bufldings  to  the 
condition  they  were  in  immediately 
before  the  injury  theretd.  This  is  said 
to  be  an  incorrect  statement,  and  that 
the  true  measure  is  the  difference  be- 
tween the  fair  value  of  the  proper^ 
immediately  before  and  immediately 
after  such  injury.  The  measure  of 
damage  for  injury  to  real  property 
is  not  invariable,  and  there  may  be 
circumstances  under  which  either  of 
the  rules  stated  would  be  applicable. 
The  rule  stated  by  appellant  is  more 
often  applied  where  the  damage  is  per- 
manent, or  cannot  well  be  expressed 
in  specific  items  of  injury  capable  of 
easy  repair  or  remedy,  but  does  affect 
in  some  substantial  degree  the  value 
of  the  entire  property  as  a  unit.  But 
where  the  injury  is  susceptible  of  rem- 
edy at  moderate  expense,  and  the  cost 
of  restoring  it  may  be  shown  .with  rea- 
sonable certainty,  the  rule  given  the 
jury  by  the  trial  court  is  entirely  prop- 


er." 

In  Graessle  v.  Carpenter  (1886)  70 
Iowa,  166,  30  N.  W.  392,  it  appeared 
that  an  owner  of  a  piece  of  property 
had  entered  on  adjacent  property 
without  the  owner's  consent,  and  laid 
water  pipes  through  it  to  his  prop- 
erty. The  house  on  the  adjacent 
property  was  thereby  injured.  The 
court  held  that  where  a  building  has 
been  injured  by  a  wrongful  act,  but 
the  injuries  are  not  permanent  or  in- 
capable of  being  repaired,  the  owner 
is  entitled  to  recover  an  amount  suffi- 
cient to  put  the  property  in  as  good  a 
condition  as  it  was  prior  to  the  in- 
juries. 

In  Freeland  v.  Muscatine  (1859)  9 
Iowa,  461,  an. action  to  recover  dam- 
ages sustained  by  the  removal  of  soil 
or  earth  below  the  established  grade, 
whereby  the  plaintiff's  house  was  in- 
jured, the  court  held  that  there  was 
no  error  in  instructing  the  jury  that, 
in  estimating  the  damages,  the  cost 
of  rebuilding  or  repairing  was  proper 
to  be  taken  into  consideration. 

In  Adams  v.  Sbngel  (reported  here- 
with) ante,  268,  it  was  held  that  the 
proper  measure  of  damages  to  a  build- 
ing injured  by  blasting  operations  was 
a  sum  sufficient  to  restore  the  proper^ 
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to  substantially  the  condition  it  wad 
in  prior  to  the  injury. 

In  Kentucky  Traction  &  Terminal 
Co.  V.  Bain  (1914)  161  Ky.  44,  170  S. 
W.  499,  the  jury  were  instructed  that 
the  plaintiff  was  entitled  to  recover 
such  sum  in  damages  as  it  would  have 
reasonably  cost  her,  immediately  after 
the  accident,  to  have  placed  the  house 
in  as  good  a  condition  as  it  was  be* 
fore.  The  court  held  that,  where  the 
injury  to  the  building  is  such  that  it 
can  be  repaired  and  placed  in  as  good 
8  condition  as  before,  such  is  the  rule. 

In  Lexington  &  E.  R.  Co.  v.  Bakei^ 
(1913)  166  Ky.  431,  161  S.  W.  228,  it 
appeared  that  while  constructing  a 
roadbed  of  a  railroad  dynamite  and 
other  explosives  were  used.  Large 
quantities  of  rock  were  thrown  on  the 
plaintifiTs  residence  and  bam.  In  an 
action  to  recover  damages  for  the  in- 
juries, the  court  instructed  the  jury 
that  the  measure  of  damage  was  the 
difference  between  the  value  of  the 
house  and  bam  before  and  after  the  in- 
jury. The  court  held  that  where  the 
injury  is  not  permanent  the  measure 
of  damages  is  a  sum  sufficient  to  re- 
Btore  the  property  to  the  condition  it 
was  in  prior  to  the  injury,  and  such 
further  sum  as  would  compensate  for 
the  diminution  in  the  value  of  the  use 
of  the  property  during  the  continuance 
of  the  injury. 

In  Cincinnati,  N.  0.  &  T.  P.  B.  Co. 
V.  Falconer  (1906)  80  Ky.  L.  Rep.  152, 
97  S.  W.  727,  it  appeared  that  three 
frame  houses  were  destroyed  by  fire 
caused  by  flying  cinders  from  locomo- 
tives. In  an  action  to  recover  dam- 
ages the  court  held  that  if  the  property 
was  injured,  but  not  destroyed,  the 
measure  of  damages  would  ordinarily 
be  that  sum  which  would  restore  the 
property  to  its  former  condition,  if  it 
was  susceptible  of  being  repaired,  say- 
ing: ''The  defendant  insists  that  the 
measure  of  the  plaihtifTs  damages  is 
the  difference  between  the  value  of 
lier  lot  on  which  the  buildings  stood, 
as  it  was  just  before  the  fire,  and  its 
market  value  inunediately  afterward. 
Market  value  is  not  always  the  meas- 
ure of  damage  to  property.  The  Cen- 
tury Dictionary  defined  the  term  'dam- 
age as  the  value  in  money  of  what 


is  lost  or  withheld;  the  estimated 
money  equivalent  for  detriment  or  in- 
jury sustained ;  that  which  is  given  or 
adjudged  to  repair  a  loss.'  Compen- 
sation is  the  bottom  principle  of  the 
law  of  damages.  To  restore  the  party 
injured,  as  near  as  may  be,  to  his  for- 
mer position,  is  the  purpose  of  allow- 
ing a  money  equivalent  of  his  property 
which  has  been  taken,  injured,  or 
destroyed.  If  the  thing  taken  or  de- 
stroyed can  be  replaced  in  the  market^ 
then  obviously  that  sum  of  money 
which  will  buy  another  like  it  will 
repair  the  injury.  So  if  property  is 
injured,  but  not  destroyed,  ordinarily 
the  measure  of  damages,  where  the 
property  can  be  repaired  so  as  to  be  as 
it  was  before,  is  that  sum  that  will 
restore  the  former  condition.'' 

In  Cumberland  Teleph.  &  Teleg.  Go. 
V.  Foster  (1904)  117  Ky.  889,  78  S.  W. 
150,  it  appeared  that  a  telephone  com- 
pany sank  a  log  anchor  for  the  sup- 
port of  its  poles  and  wires  on  the 
plaintiff's  lot,  adjacent  to  her  brick 
building,  whereby  the  natural  lateral 
support  of  the  wall  was  weakened, 
causing  the  foundation  to  give  way 
and  the  walls  to  crack.  In  an  action 
for  damages,  the  jury  returned  a  ver- 
dict of  $400,  based  on  the  testimony 
of  the  builders  that  it  would  cost  be- 
tween $400  and  $600  to  repair  and  re- 
store the  building  to  its  former  state. 
The  defendant  introduced  testimony 
that  it  could  be  restored  for  $50.  The 
court  held  that  the  award  of  $400  was 
not  excessive,  saying:  **As  to  the  iirst 
ground,  it  is  sufficient  to  say  that  all 
the  witnesses  for  appellee  testified 
fully  and  intelligeiitly  as  to  the  nature 
and  extent  of  the  injury  to  her  build^ 
ing.  Some  of  them  were  the  builders 
of  the  house,  and  many  of  them  tes- 
tified that  the  cost  of  repairing  and 
restoring  it  to  its  former  state  would 
amount  to  $600,  and  others  to  not  less 
than  $400,  the  sum  allowed  by  the 
jury.  And  practically  all  of  them 
lEigreed  in  their  testimony  as  to  the 
fact  that  the  work  of  appellant's  serv- 
ants in  digging  the  hole  and  placing 
the  anchor  near  the  foundation  of  the 
building  had  produced  the  injury  com- 
plained of.  It  is  true  that  the  wit- 
nesses introduced  in  behalf  of  the  ap- 
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pellant  testified  to  the  effect  that  the 
building  was  defectively  constructed^ 
aipid  that  its  defective  construction,  to- 
gether with  a  violent  windstorm, 
Qause^  the  injury  complained  of; 
furthermore,  that  the  cost  of  replacing 
it  would. fall  far  short  of  the  amount 
fixed  by  the  appellee's  witnesses.  In 
fact,  some  of  appellant's  witnesses 
fl:^ed  the  cost  of  repairing  the  build- 
ing as  low  as  $50.  It  will  be  seen, 
therefore,  that  the  evidence  was  con- 
flicting. But  it  was  the  province  of 
the  jury  to  reconcile  it,  and  to  deter- 
mine the  weight  and  effect  to  be  given 
to  the  testimony  of  each  set  of  wit- 
nesses, or  any  one  or  more  of  them; 
and,  besides,  they  were  permitted  to 
view  the  building  and  premises  in 
charge  of  an  officer  of  the  court, 
whereby  they  were  the  better  enabled 
to  arrive  at  a  correct  verdict.  But 
while  the  evidence  was  conflicting  as 
to  the  cause  of  the  injury  to  appellee's 
building,  there  can  be  no  doubt  that 
it  was  injured  to  such  an  extent  as  to 
render  it  unsafe  for  occupancy." 

In  Hopkins  v.  American  Pneumatic 
Service  Co.  (1907)  194  Mass.  582,  80 
N.  £.  624,  an  action  for  damages  to 
certain  land  and  a  building,  caused  by 
the  digging  of  a  trench  on  adjoining 
land,  whereby  the  building  settled, 
thereby  damaging  it  and  depreciating 
it  in  value,  it  appeared  that  evidence 
of  the  cost  of  restoring  the  building 
to  its  condition  prior  to  the  injury  was 
introduced.  The  court  held  that  while 
such  evidence  was  ordinarily  not  a 
true  criterion  for  measuring  damages, 
it  might  be  resorted  to  in  some  cases, 
saying:  "The  cost  of  restoration  of 
the  property  to  its  former  condition 
does  not  necessarily  furnish  a  true  cri- 
terion for  determining  damages. 
Sometimes  to  make  such  a  restoration 
would  be  an  uneconomical  and  improp- 
er way  of  using  the  property.  It  might 
involve  a  very  large  and  dispropor- 
tionate expense  to  relieve  from  the 
consequences  of  a  slight  injury.  In 
many  cases  the  cost  of  repairs  would 
be  an  accurate  measure  of  the  dam- 
ages. To  incur  the  cost  is  often  the 
best  way  of  dealing  with  the  prop- 
erty. In  the  present  case  evidence 
was  introduced  of  what  this  cost  would 


be,  and  thejury.^w^re  permitted  to  conr 
sider  it  in  determiniivg  the  diminution 
of  the  market  value."' \ 

Likewise,,  •  in  Brown  v.  Werner 
(1874)  40  Md.'  15,  an  action  to  recover 
damages  for  injuries  done  to  a  build- 
ing by  the  careless  and  negligent  man- 
ner in  which  the  adjoining  house  was 
improved,  the  court  held  that  plaintiff 
was  entitled  to  recover  such  damages 
as  would  be  sufficient  to  reinstate  the 
wall  and  house  in  as  good  condition 
as  they  were  prior  to  the  injury.  It 
was  said:  'The  action  was  for  a  tort, 
and  the  plaintiff  was  entitled  to  re- 
cover for  all  damages  naturally  or 
necessarily  flowing  from  the  wrongful 
acts  of  the  defendants;  and  if  his 
house  was  injured  by  the  careless  and 
negligent  manner  in  which  the  appel- 
lants improved  the  adjoining  house,  he 
was  entitled  to  recover  such  damages 
as  would  be  sufficient  to  reinstate  the 
wall  and  the  house  in  as  good  condi- 
tion as  they  were  prior  to  the  injury." 

In  Knoche  v.  Pratt  (1916)  194  Mo. 
App.  300,  187  S.  W.  578,  the  evidence 
showed  that  it  would  cost  $1,034.70 
to  restore  a  wall  which  fell,  owing  to 
the  entry  of  the  defendant  on  the 
plaintiff's  property  and  the  excavation 
of  a  part  thereof.  The  court  held  that 
a  verdict  of  $950  was  not  excessive,  it 
being  conceded  that  the  proper  meas- 
ure of  damages  was  the  reasonable 
cost  of  restoring  the  plaintiff's  build- 
ing to  substantially  the  same  condition 
it  was  in  before  the  wall  fell. 

In  Slavin  v.  State  (1897)  152  N.  Y. 
45,  46  N.  E.  821,  the  board  of  claimB 
awarded  the  plaintiff  an  amount  suflfi- 
cient  to  compensate  him  for  his  actual 
outlay  only.  The  plaintiff's  building 
had  been  damaged  by  reason  of  water 
from  a  canal  leaking  through  its  walls 
and  running  into  the  cellar.  The 
court  held  that  where  there  was  an 
injury  to  a  building  which  admitted  of 
reparation  at  a  reasonable  cost,  and 
this  would  be  the  ordinary  method  of 
remedying  the  injury,  the  cost  of  such 
reparation  was  the  measure  of  com- 
pensation. 

In  Barrick  v.  Schifferdecker  (1890) 
123  N.  Y.  52,  25  N.  E.  365.  reversing 
(1888)  48  Hun,  356,  1  N.  Y.  Supp.  21* 
the  actjion  was  to  recover  damages  for 
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injuries  alleged  to  have  beexi  sustained 
by  reason  of  an  adjoining  landowner 
using  the  building  on  his  premises  as 
an  ice  house,  whereby  plaintiff's  res- 
idence was  rendered  damp  and  the 
building  damaged.  The  court  held 
that  the  plaintiff  was  entitled  to  re- 
cover for  the  rental  value  and  the 
necessary  cost  of  repairing  the  build- 
ing,  and  also  a  sum  necessary  to  put 
it  in  a  condition  which  would  prevent 
future  injuries. 

In  Helbling  v.  Allegheny  Cemetery 
Co.  (1902)  201  Pa.  171,  50  Atl.  970,  it 
appeared  that  the  plaintiff's  house  was 
injured  by  water  which,"  during  rain- 
storms, accumulated  at  the  opening 
of  a  sewer.  This  accumulation  and 
flooding  of  water  were  caused  by  the 
act  of  the  defendant  in  allowing  large 
quantities  of  brush,  weeds,  and  cut 
grass  to  flow  into  the  ^ewer,  thereby 
causing  the  crib  to  become  clogged. 
The  court  held  that,  as  the  injury  was 
not  permanent,  the  proper  measure  of 
damages  was  the  cost  of  restoring  the 
property  to  its  former  condition. 

In  Anderson  v.  Miller  (1896)  96 
Tenn.  35,  31  L.R.A.  604,  54  Am.  St 
Rep.  812,  33  S.  W.  615,  the  jury  were 
instructed  that  the  measure  of  dam- 
ages would  be  the  reasonable  cost  of 
restoring  property  which  had  been 
partially  destroyed  by  fire,  communi- 
cated to  it  by  a  fire  on  adjoining  prem- 
ises, to  Its  former  condition.  The 
court  held  that  the  instructions  were 
correct,  since  they  meant  that  the 
building,  as  replaced,  should  be  of 
equal  value  to  that  destroyed,  taking 
into  consideration  depreciation  due  to 
age.  It  was  said:  "In  regard  to  the 
measure  of  damages,  the  charge  of  the 
court  was  correct  in  directing  the  jury 
that  it  would  be  the  reasonable  cost  of 
restoring  the  property  to  its  former 
condition.  This  does  not  mean,  as 
argued  by  counsel,  that  it  was  the  cost 
of  a  new  building,  the  same  as  that 
destroyed,  and  the  jury  could  not  have 
80  understood  it,  but  the  proper  con- 
struction was  that  the  building,  as  re- 
stored, should  be  of  equal  value  to  that 
destroyed,  taking  age  and  depreciation 
into  consideration.** 

In  Hide  v.  Thomborough  (1846)  2 
<>ar.  &  K.  (Eng.)  250,  it  appeared  that 


a  part  of  a  house  fell,  owing  to  an  ex- 
cavation on  adjoining  land.  In  ah  ac- 
tion for  damages  caused  thereby,  the 
court  instructed  the  jury  that  the 
plaintiff  was  entitled  to  an  amount 
sufiScient  to  put  him  in  the  same  state 
he  was  in  prior  to  the  injury,  since  he 
should  not  be  given  a  new  house  for 
an  old  one. 

In  Newcastle  V.  Broxtowe  (1832)  4 
Bam.  &  Ad.  273,  110  Eng.  Reprint, 
459,  in  an  action  to  recover  datnages 
for  the  partial  demolition  of  plaintiffs 
castle,  the  court  held  that  the  proper 
measure  of  damages  was  that  sum  pf 
money  which  would  repair  the  injury 
done,  and  would  replace  the  house  in 
the  same  condition  as  before  the  in- 
jury. It  was  said:  "This  question  is 
peculiarly  for  the  consideration  of  a 
jury,  and  nothing  has  been  said  tp  in- 
duce us  to  think  that  they  have  pro- 
ceeded on  an  erroneous  principle  qf 
calculation;  certainly,  if  that  princi- 
ple had  beea  pursued  which  was  con- 
tended for  by  th^  learned  counsel  who 
moved  for  the  rule,  it.  would  have  been 
so;  for  the  jury  would  have  done 
wrong  to  take  into  their  consideration 
whether  the  castle  was  an  ancient  pos- 
session, of  the  noble  family. of  the 
plaintiff,  or  not„  whether  the  p(l^intiff 
was  likely  to  reside  there,  and  whether 
the  neighborhood  was  suitable  to  such 
a  residence.  The  true  question  is,^ 
What  sum  of  money  will  r^air  the 
injury  done  by  the  mob?  What  wifl 
replace  the  house  in  the  situation  and 
state  in  which  it  was  at  the  time  of; 
the  outrage  couBmitted,  as  nearly  as 
practicable?"  1 

If  the  muBLicipal  requirements  at  th^ 
time  of  repairing  the  injured  building 
provide  for  a  lal'ger  size  brick  than 
that  used  originally^  in  building  the 
kind  damaged,  the  defendant  cannot 
object  to  evidence  of  the  cost  of  re- 
pairing the  building  according  to  such 
requirements,  since  the  municipal  or- 
dinances must  be  obeyed.  Jesel  v. 
Benas  (i9ia)  177  Mo.  App.  706,  160 
S.  W.  528.  In  that  case  the  action  was 
to  recover  for  damage  to  a  wall  from 
the  piling  of  lumber  so  as  to, cause 
rain  and  melting  snow  to  be  qis- 
charged  on  and  against  the  wall.  Tes- 
timony which  tended  to  show  the  cost 
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of  building  a  new  wall  made  of  a  dif- 
ferent brick  than  the  old  wall,  but  re- 
quired by  a  city  ordinance,  was  ad- 
mitted. It  was  also  shown  that  the 
brick  which  was  to  be  used  would  not 
cost  more  than  the  other.  The  court 
held  that  the  evidence  was  admissible, 
as  the  wall  would  necessarily  have  to 
be  built  according  to  municipal  re- 
quirements. It  was  said:  "The  first 
assignment  is  to  the  admission  in  evi- 
dence, over  the  objection  and  excep- 
tion of  appellant,  of  the  testimony  of 
a  witness  as  to  what  would  be  the  cost 
of  building  a  new  wall  on  the  north 
of  respondent's  buildings,  the  wall  to 
be  rebuilt  18  inches  thick  and  of  new 
pressed  brick,  whereas  the  old  wall 
was  only  9  inches  thick  and  of  hand- 
made brick.  It  is  true  that  that  wit- 
ness testified  that  to  rebuild  the  wall 
he  would  use  new  brick,  and  that  the 
wall  he  was  figuring  on  was  a  13-inch 
wall.  His  attention  being  called  to 
the  fact  that  the  old  wall  was  a  9-inch 
wall  of  handmade  brick,  he  stated  that 
the  city  ordinances  do  not  allow  the 
construction  of  a  brick  building  of  the 
height  of  the  one  in  controversy  with 
a  wall  of  less  than  13  inches  in  thick- 
ness. He  further  testified  that  it 
would  cost  as  much  to  replace  it  with 
old  brick  as  with  new  brick,  provided 
you  could  get  old  brick,  which  was  not 
always  the  case.  We  see  no  error  in 
the  admission  of  this  testimony,  to  the 
prejudice  of  appellant.  Necessarily 
the  wall,  if  rebuilt,  would  have  to  be 
in  conformity  with  the  requirements 
of  the  city  ordinances,  and  we  know 
of  no  rule  of  law  that  would  require 
plaintiff  to  replace  old  brick  with  old 
brick,  assuDEiing  that  they  could  be 
had.  This  is  especially  so  when,  ac- 
cording to  this  witness's  testimony, 
one  could  not  always  obtain  old  brick, 
and  if  they  did  manage  to  secure  them, 
they  would  cost  as  much  as  new  brick, 
he  testifying  that  it  did  not  cost  any 
more  for  the  18-inch  than  the  9-inch 
brick,  because  to  lay  the  9-inch  would 
cost  more  than  for  laying  the  18-inch 
brick." 

o.  Limitations  of  tnajority  rute. 

The  cost  of  restoring  an  injured 
building  to  the  same  condition  it  was 
in    before   the    injury   is   the  proper 


measure  of  damages,  when  the  inju- 
ries can  be  repaired  for  less  than  the 
amount  of  depreciation  in  value. 
Bates  V.  Warrick  (1909)  77  N.  J.  L. 
387,  71  Atl.  1116.  In  that  case  testi- 
mony relating  to  the  probable  cost  of 
repairs  to  a  house  which  was  dam- 
aged by  the  falling  of  a  tree  against  it 
was  admitted.  The  court  held  that 
where  injuries  to  a  building  could  be. 
repaired  without  greater  expense  than 
the  amount  of  depreciation  in  value 
would  be  if  no  repairs  were  made,  the 
cost  of  restoring  the  building  to  the 
same  condition  it  was  in  prior  to  the 
injury  would  be  the  measure  of  dam- 
ages. It  was  said:  'The  defendant 
also  complains  of  the  admission  of  tes- 
timony tending  to  show  the  cost  of 
further  repairs,  the  plaintiff  not  hav- 
ing completed  the  repairs  required  to 
put  the  building  in  the  same  condi- 
tion in  which  it  was  at  the  time  of  the 
injury,  because  it  did  not  appear  that 
the  plaintiff  intended  to  make  such 
further  repairs.  There  is  nothing  in 
this  objection,  nor  does  appellant  un- 
dertake to  support  it  by  any  authority. 
The  plaintiff  would  be  entitled  to  the 
damage  she  suffered  if  she  never  made 
any  repairs,  for  it  is  a  question  of 
damage,  not  of  restoration.  The  de- 
fendant also  insists  that  the  evidence 
of  cost  of  repair  should  not  have  been 
admitted,  because  the  true  measure  of 
damage  is  the  depreciation  in  value 
resulting  from  the  trespass.  We  are 
of  opinion  that,  in  a  case  like  this, 
where  manifestly  the  injury  to  a 
building  can  be  repaired  without 
greater  expense  than  the  amount  of 
depreciation  in  value  would  be  if  no 
repairs  were  made,  the  cost  of  restor- 
ing the  house  to  the  same  condition  it 
was  in  before  the  injury  would  be  the 
measure  of  damages  (Rale,  Damages, 
869),  but  aside  from  this,  the  probable 
cost  of  repairs  required  to  restore  the 
building  to  its  former  condition  was 
a  proper  element  to  be  considered  in 
ascertaining  the  diminution  in  value 
of  the  realty.  The  injury  in  the  pres- 
ent case  was  slight,  and  there  is  no 
pretense  that  the  repairs  enhanced  the 
property  beyond  its  value  at  the  time 
of  thQ  injury,  and  it  also  appears  that 
the  building  was  not  available  without 
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the  r€pBirs»  Uader  such  eonditions 
the  cost  of  the  repairs  was  some  evir 
dence  of  depreciation  in  value." 

Likewise  the  cost  of  the  repairs 
must  not  exceed  the  value  of  the  prop- 
erty. Keats  V.  Gas  Go.  (1905)  29  Pa. 
Super.  Gt.  480»  wherein  it  was  held 
to  be  error  for  the  court  to  charge  the 
juiy  that  the  damages  were  merely  the 
cost  of  remedying  the  injury  to  the 
real  and  personal  property,  as  the  trpe 
measure  of  damages,  when  l^e  injury 
was  not  permanent,  was  the  cost  of 
restoring  the  property  to  its  former: 
condition,  together  with  proper  com- 
pensation for  the  loss  of  its  use,  un- 
less such  costs  would  exceed  the  value 
of  the  property  when  such  value  was 
the  proper  measure.  The  court  said: 
'The  defendant  presented  several 
points  for  charge,  all  of  which  were 
practically  affirmed,  with  the  exoep^ 
tion  of  the  first  and  second,  the  second 
being:  'Second,  the  measure  of  dam- 
ages to  plaintiff's  premises,  the  injury 
not  being  shown  to  be  permanent,  is 
the  cost  of  restoring  it  to  its  former 
condition,  together  with  compensation 
for  the  loss  of  its  use/  This  point 
was  negatived  by  the  court.  It  is  prac- 
tically admitted  by  the  appellee  that  it 
could  properly  have  been  affirmed,  as 
containing  the  proper  measure  of  dam- 
ages, but  it  is  averred  that  practically 
the  same  rule  as  to  the  measure  of 
damages  was  laid  down  in  the  general 
charge,  and  that  the  appellant  was  not 
injured,  because  the  point  was  not 
read,  and  that,  therefore,  the  jury  was 
not  informed  in  any  way  as  to  the 
character  of  the  ruling.  We  do  not 
agree  with  this  contention.  It  is  not 
necessary  to  argue  that  the  point  con- 
tained the  proper  measure  of  damages, 
nor  is  it  necessary  to  cite  authorities 
upon  the  subject.  In  this  charge  the 
trial  judge,  in  commenting  upon  the 
province  of  the  jury,  finished  the  para- 
graph by  saying :  'The  cost  of  remedy- 
ing the  injury  to  the  real  and  per* 
aonal  property  is  the  true  measure 
of  damages.*  This  is  the  only  refer- 
ence to  the  subject,  which  was  a  vital 
question  and  called  for  specific  in-^ 
stnictions.  Whilst  the  remark  of  the 
trial  judge  was  correct  so  far  as  it 
went,  it  did  not  cover  the  entire  sub- 


ject; nor  was  it  emphasized  tn  suph  a 
way  as  to  call  the  particular  attention 
of  the  jury  to  it.  The  true  rule,  as 
laid  down  in  13  Pepper  &  L.  Dig.  col. 
22,  773,  is:  'Where  an  injury  to  a 
house  is  not  of  a  permanent  charac- 
ter, the  measure  of  damages  is  the 
cost  of  restoring  the  property  to  its 
former  condition,  together  with  com- 
pensation for  the  loss  of  its  use,  un- 
less such  costs  should  exceed  the  value 
of  the  building,  in  which  case  such 
value  would  be  the  measure  of  dam- 
ages.'*' 

Where  the  building  is  oldi  dilapi- 
dated, or  in  a  weakened  condition/ and 
the  new  building  would  be  better  than 
before  the  injury,  the  cost  of  repair- 
ing or  rebuilding  is  not  a  proper 
criterion  of  the  damage  from  the  in- 
jury. Chicago  6  N.  W.  R.  Co.  v.  Davis 
(1898)  78  111.  App.  58.  In  that  case, 
an  action  of  trespass  on  the  case  for 
damages  sustained  by  the  destruction 
of  a  building  by  fire,  it  appeared  that 
the  building  was  old  and  in  a  dilapi<- 
dated  condition.  The  admission  of 
evidence  of  the  cost  of  new  material 
and  the  cost  of  construction  was  held 
to  be  error,  the  court  saying:  "Gomi- 
plaint  is  made  as  to  the  admission  of 
so-called  expert  testimony  as  to  the 
value  of  the  building  destroyed.  The 
plaintiff  did  not  claim  to  own  any  por- 
tion of  the  building  which  stood  on 
the  railroad  right  of  way,  even  if  it 
be  conceded  he  owned  that  part  which 
stood  on  his  own  land,  which  is  dis- 
puted by  appellant.  It  is  clear,  there- 
fore, he  could  not  recover  for  the  loss 
of  the  building  as  a  whole,  and  he 
only  insisted  upon  a  right  to  recover 
for  the  value  of  that  portion  he 
claimed  to  own.  Yet  the  witnesses 
were  allowed  to  make  and  testify  to 
their  estimates  on  the  cost  of  new  lum- 
ber, and  also  to  include  in  their  esti- 
mates the  cost  of  labor  in  construc- 
tion. This  was  error.  The  proofs 
show  the  building  was  old  and  dilapi- 
dated, having  stood  for  an  ice  house 
for  some  twenty-two  years,  that  it  was 
in  a  tumbling-down  condition,  and  a 
preponderance  of  the  competent  evi- 
dence is  that  It  was  worth  no  more 
than  it  would  cost  to  take  it  down. 
Evidence  as  to.  the  cost  of  new  mate- 
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rial,  and  the  cost  of  ecmstruction, 
based  upon  the  estimates  of  witnesses, 
some  of  whom  did  not  kiiow  the  build- 
infir,  could  not  fail  to  be  highly  in- 
jurious to  appellant,  and  was  certainly 
calculated  to  mislead  the  jury  and 
enhance  the  damages.  We  think  it 
was  error  to  admit  this  evidence." 

In  Shrieve  v.  Stokes  (1848)  8  B. 
Mon.  (Ky.)  453,  48  Am.  Dec.  401,  it 
appeared  that  the  wall  of  a  building 
fell  because  of  the  removal  of  the 
earth  from  an  adjoining  let.  In  an 
action  to  recover  damages,  evidence 
of  the  probable  cost  of  rebuilding  the 
wall  was  admitted  in  evidence.  The 
court  held  that  inasmuch  as  the  fallen 
wall  was  exceedingly  weak  and  defec- 
tive, and  as  the  erection  of  a  neW  wall 
would  put  the  house  in  a  better  con- 
dition than  before,  the  cost  of  a  new 
wall  could  not  be  a  criterion  of  the 
amount  of  damage,  saying:  'The 
evidence  of  the  probable  cost  of  re- 
building the  wall  was  admissible  as 
one  of  the  elements  which  might  be 
taken  into  consideration  in  estimat- 
ing the  damages  sustained  by  the 
plaintiff  from  the  falling  of  the  old 
wall,  if  the  loss  of  the  wall  was  not 
otherwise  supplied.  But  as  the  old 
wall  was  exceedingly  weak  and  defec- 
tive, and  as,  by  the  erection  of  a  new 
wall,  the  house  would  be  put  in  a  much 
better  condition  than  before,' it  is  clear 
that  the  cost  of  a  new  wall  could  not 
form  the  proper  criterion,  nor  in  fact 
any  criterion,  for  determining  the  loss 
of  the  plaintiff.  The  court,  therefore^ 
erred  in  the  remarks  to  the  jury  on 
this  subject,  importing  that  there 
could  not  be  a  better  criterion,  under 
the  circumstances,  to  ascertain  how 
much  It  would  take  to  put  the  plain- 
tiff in  as  good  a  condition  as  before. 
And  moreover,  if  in  point  of  fact  the 
plaintiff's  house  was  put  in  as  good 
or  a  better  condition  than  before,  with- 
out the  cost  of  building  a  new  wall, 
but  by  the  use  of  the  defendant's  wall, 
as  is  estimated  by  the  evidence,  the 
cost  of  a  new  wall  had  nothing  to  do 
with  the  estimation  of  the  damages, 
but  rather  the  cost,  if  any,  of  the  ac- 
commodation  afforded  by  the  defend- 
ant. The  error  on  this  point  is  deemed 
substantial  and  prejudicial.^ 


St 


If  a  lessee  by  the  terms  of  his  lease 
has  the  right  to  make  alterations,  "pro- 
vided the  same  did  not  injure  the 
premises,'*  the  proper  measure  of  dam- 
ages in  an  action  against  the  lessee 
for  the  making  of  injurious  alterations 
is  not  the  cost  of  restoring  the  prem- 
ises to  their  former  condition,  but  the 
diminished  value  of  the  premises. 
Agate  V.  Lowenbein  (1876)  6  Daly  (N. 
Y.)  291. 

In  that  case  an  instruction  to  the 
jury  that  they  might  take  into  con- 
sideration the  decrease  in  the  rental 
value  and  the  reasonable  cost  of  re- 
storing the  premises  to  their  former 
condition,  in  an  action  against  lessees 
for  damages  on  account  of  injuries 
to  the  leased  premises,  caused  by  the 
removal  of  certain  walls,  partitions, 
gas  fixtures,  etc.,  was  held  to  be  er- 
roneous, the  court  sajring:  'The 
charge  was  erroneous  in  respect  to 
permitting  the  jury  to  take  into  con- 
sideration the  value  or  the  expense  of 
restoring  the  premises  to  their  formet 
condition.  The  lessees  and  their  as- 
signees, the  defendants,  had  the  riirht, 
under  the  lease  from  plaintiff,  to  make 
any  inside  alterations  to  said  premises, 
as  he  and  they  may  think  proper,  'pro- 
vided the  same  did  not  injure  the 
premises.'  The  defendants  had  the 
right  to  make  alterations,  so  that  in 
no  event  were  they  bound  to  deliver 
up  the  premises  at  the  expiration  of 
their  term  in  the  same  state  and  con- 
dition and  shape  as  when  the  term 
began,  and  they  cannot  be  held  liable 
for  the  cost  of  restoring  the  premises 
to  their  former  condition.  The  lease 
contains  no  such  provision,  but  a  li- 
cense, on  the  contrary,  to  make  inside 
alterations.  The  premises  were  origi- 
nally fitted  up  as  a  hotel  or  lodging 
house,  the  upper  floors  being  divided 
into  many  apartments  and  closets  by 
partitions  with  doors;  the  defendants 
tore  down  and  destroyed  all  these  par- 
titions and  doors,  throwing  each  whole 
floor  into  one  large  loft  or  apartment 
for  the  purposes  of  a  printing  busi- 
ness, electrotyping  establishment,  etc. 
But  as  the  lease  containing  the  license 
for  alterations  restricted  them  to  such 
as  should  not  injure  the  premises,  de* 
f endants  became  liable  to  respond  in 
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damages  for  any  injury  to  the  prop^ty 
,  inflicted  by  making  such  changes/' 

Evidence  of  the  cost  of  repairs  as 
estimated,  two  years  after  the  injury, 
is  incompetent  unless  considered  with 
other  testimony.     Keats  v.   Gas   Go. 
(1905)  29  Pa.  Super.  Ct.  480.    In  that 
case,  an  action  to  recover  damages  for 
injuries  to  plaintiff's  dwelling  house 
caused  by  the  overflow  of  a  stream 
across  which  a  dam  was  formed  by 
debris     being     carried     downstream 
against  the   gas   pipe  of  defendant, 
which  crossed  the  stream  beneath  a 
bridge  which  spanned  it,  evidence  as 
to  the  cost  of  repairs  necessary  to  re- 
store the  property  to  its  former  condi- 
tion was  given  by  a  witness  who  had 
made  the  estimate  two  years  after  the 
flood.   The  court  held  that,  while  such 
evidence  was  incompetent  of  itself,  it 
was  competent  when  taken  in,  connec- 
tion  with    other    evidence,    saying: 
'The  first  is  as  to  the  admission  of 
the  testimony  of  a  witness  of  the  plain- 
tiff who  testified  as  to  the  damages 
sustained  by  the  plaintiff,  based  upon 
the  cost  of  the  repairs  necessary  to 
restore  the  property  to  its  former  con- 
dition.   The  testimony  of  this  witness 
would,   of    itself,   have   been   incom- 
petent, inasmuch  as  he  made  the  esti- 
mate after  the  repairs  had  been  made, 
and  two  years  from  the  time  of  the 
flood  had  elapsed.    Taken  in  connec- 
tion, however,  with  the  testimony  of 
the  plaintiff,  we  think  it  was  com- 
petent.   The  testimony  was  submitted 
in  connection  with  that  of  the  plaintiff. 
The  jury  could,  therefore,  first  deter- 
mine whether  the  testimony  of  the 
plaintiff  as  to  the  condition  of  the 
property  after  the  flood  was  credible, 
and,  assuming  it  to  be  true,  whether 
or  not  the  testimony  of  the  witness, 
based  upon  information  furnished  by 
her,  was  to  be  believed.    Full  oppor- 
tunity for  cross-examination  was  giv- 
en, and  upon  a  careful  examination  of 
the  testimony  we  can  see  no  error  in 
its  admission." 

d.  MinarUy  rule. 

In  a  few  jurisdictions,  however,  the 
cost  of  rebuilding  or  repairing  is  not 
a  proper  element  to  be  considered  in 
the  measurement  of  damages  to  a 
building.      Morton     v.     Washington 


Light  A  Water  Co.  (1916)  169  N.  €. 
468,  86  S.  E.  294;  Ulrick  v.  Dakota 
Loan  &  T.  Co.  (1891)  2  S.  D.  285,  49 
N.  W.  1054;  Pacific  Exp.  Co.  v.  Lasker 
Real  Estate  Asso.  (1891)  81  Tex.  81, 
16  S,  W.  792, 

In  Ulrick  v.  Dakota  Loan  &  T.  Co. 
(1891)  2  S.  D.  286,  49  N.  W.  1054,  an 
action  to  recover  damages  caused  by 
an  excavation,  on  the  defendant's  prop- 
erty, whereby  a  building  On  contigu- 
ous property  was  damaged,  the  court 
held  th4t  the  proper  measure  of  dam- 
ages vvas  the  diminution  of  the  value 
of  the  building,  and  not  the  cost  of 
repairing  it.  It  was. said:  "The  neg- 
ligence of  appellant  in  making  such 
excavation  being  established,  the 
court  adopted  and  gave  the  jury  the 
proper  rule  as  to  damages,  to  wit,  the 
diminution  of  value  of  the  property 
injured  as  the  direct  and  legitimate 
result  of  such  negligence  and  want  of 
care.  Where  the  excavation  is  made 
carefully,  and  with  proper  regard  for 
the  rights  of  the  adjoining  owner,  and 
injury  ensues,  the  measxire  of  damages 
is  the  diminution  of  the  value  of  ihe 
land  in  consequence  of  such  excava- 
tion, not  the  cost. of  restoring  the  lot 
to  its  former  condition.  3  Sutherland, 
Damages,  873;  McGuire  v.  Grant 
(1855)  25  N.  J.  L.  356,  67  Am.  Dec. 
49;  Gilmore  v.  Driscoll  (1877)  122 
Mass.  199,  23  Am.  Bep.  312,  14  Mor. 
Min.  Rep.  87.  And  where,  in  conse- 
quence of  the  added  element  of  negli- 
gence in  making  the  excavation,  the 
damages  recoverable  extend  to  build- 
ings as  well  as  soil,  we  think  the  rule 
of  damages  should  be  the  same,  to  wit, 
the  diminished  value  of  the  property 
injured,  and  not  the  cost  of  repairing 
it.*' 

In  Morton  v.  Washington  Light  & 
Water  Co.  (N.  C.)  supra,  an  action  for 
damages  for  the  destruction  of  a  build- 
ing by  fire  because  of  an  insufficient 
supply  of  water  to  extinguish  same, 
the  defendant  contended  that  the 
plaintiff  had  erected  since  the  fire  a 
more  valuable  building  than  the  old 
one,  and  therefore  he  was  not  dam- 
aged by  the  fire.  The  court  held  that 
the  cost  of  the  new  building  could  be 
used  neithel*  to  enhance  nor  to  reduce 
the  damaires.    It  was  said:     ''Excep- 
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tioDS  1,  2,  S,  4,  5,  8  and  9  are  to  the 
admission  by  the  court,  of  evidence 
contrasting  the  value  of  the  new  build- 
ing with  the  old.  Exception  16  is  to 
the  charge  of  the  court,  which  sub- 
mitted to  the  consideration  of  the  jury 
a  contrast  of  the  value  of  the  two 
buildings  based  upon  the  above  evi- 
dence. It  seems  to  us  that  these  ex- 
ceptions are  well  taken.  The  plaintiff 
was  suing  for  damage  to  the  building 
that  was. destroyed  by  fire.  The  de- 
fendant's theory,  based  on  the  above 
evidence  and  charge,  was  that  the 
plaintiff  had  erected  on  the  lot  since 
the  fire  a  more  valuable  building  than 
the  old  one,  and  that  therefore  he  was' 
not  damaged  by  the  fire.  The  cost  of 
doing  this  was  irrelevant.  If  the 
plaintiff  had  seen  fit  to  erect  in  the 
place  of  the  old  building  a  cheaper 
one,  this  would  not  have  enhanced  the 
plaintiff's  damage.  Nor  could  the  fact 
that  he  had  erected  a  more  valuable 
one,  if  he  did  so,  reduce  the  damages. 
It  may  be  that  he  made  a  good  bar- 
gain in  getting  the  new  building  erect- 
ed cheaply,  or  a  bad  bargain  in  get- 
ting it  erected  at  too  great  a  cost.  The 
insurance  company,  or  the  defendant, 
might  have  put  back  the  building. 
Not  having  done  so,  the  sole  question 
is,  'What  was  the  value  of  the  build- 
ing that  was  destroyed?'" 

In  Pacific  Exp.  Co.  v.  Lasker  Real 
Elstate  Asso.  (Tex.)  supra,  an  action 
for  the  recovery  of  damages  caused 
by  the  partial  destruction  of  a  build- 
ing by  fire  due  to  negligence  on  the 
part  of  the  defendant's  servant,  the 
court  instructed  the  jury  that  the 
proper  measure  of  damages  was  an 
amount  sufilcient  to  restore  the  build- 
ing to  its  condition  immediately  pre- 
ceding the  fire.  Holding  that  this  was 
erroneous,  the  court  said :  'The  house 
was  not  entirely  destroyed,  and  over 
defendant's  objection  the  court  per- 
mitted a  witness  to  state  what  sum,  in 
his  opinion,  it  would  have  been  neces- 
sary to  expend  in  order  to  place  the 
house  in  as  good  condition  as  it  was 
before  the  fire.  The  oourt  found  that 
the  negligenee  of  appellant's  servant 
was  the  cause  of  the  fire,  and  that  it 
would  take  $760  to  place  the  house  in 
the  same  condition  it  was  iwfore  the 


flre,  and  for  this  sum,  with  interest, 
rendered  a  judgment.  On  the  meas- 
ure of  damages  the  court  found  as 
follows:  The  measure  of  damages 
which  plaintiff  is  entitled  to  recover 
is  the  amount  which  would  have  been 
necessary  at  the  time  and  place  of  the 
damage  to  restore  said  housd  to  its 
condition  immediately  preceding  the 
fire,  with  interest  on  such  sum  at  8 
per  cent  per  annum  from  the  date  of 
damage  to  date  of  trial.'  The  evidence 
objected  to  was  introduced  for  the  pur- 
pose, evidently,  of  enabling  the  court 
to  apply  the  measure  of  damages 
which  the  court  assumed  was  the  true 
measure.  There  was  no  evidence  tend- 
ing to  show  the  value  of  the  property 
before  its  destruction,  other  than  that 
showing  what  it  would  cost  to  erect 
such  a  house,  and  we  are  of  the  opin- 
ion that  the  measure  of  damages  ap- 
plied by  the  court  was  not  the  correct 
one.  The  purpose  in  every  case  is  to 
compensate  the  owner  for  the  injury 
received,  and  the  measure  of  dam- 
ages which  will  accomplish  this  in  a 
given  case  ought  to  be  adopted.  In 
the  case  before  us  there  was  no  evi- 
dence on  which  the  court  could  assess 
the  damages  according  to  any  other 
measure  than  that  adopted,  and  the 
burden  of  producing  such  evidence  as 
would  enable  the  court  to  properly  as- 
sess the  damages  was  on  the  plaintiff. 
Cases  may  arise  in  which  the  meas- 
ure of  damages  adopted  by  the  court 
would  be  equitable,  but  this  would  not 
be  so  in  all  cases.  If  a  house  was 
old  it  would  be  difficult  to  apply  this 
measure,  for  in  addition  to  the  de- 
terioration in  value  of  the  material  in 
such  a  case  there  would  necessarily  be 
much  dilapidation  in  the  structure  it- 
•  self,  and  it  would  be  impracticable,  in 
the  nature  of  things,  to  reconstruct  in 
the  same  form  and  dimensions,  with- 
out betterment,  both  in  material  and 
structure,  and  the  cost  of  this  would 
fall  on  a  defendant.  A  business  houae^ 
residence,  or  house  adapted  to  any 
other  purpose,  when  erected  in  a  given 
locali^,  may  then  have  a  value  by  rea- 
son of  the  adaptation  of  the  place 
where  it  is  built  to  the  use  for  which 
it  is  intended,  which  it  ceases  to  have 
in  after  time  by  the  change  of  busi- 
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ness,  residence,  or  other  centers, 
whereby,  at  the  later  period,  the  prop* 
erty  could  not  be  sold  with  the  land  on 
which  it  stands  for  one  fourth  of  what 
it  would  cost  to  reconstruct  it>  if  de- 
stroyed. In  such  a  case,  to  give  to 
the  owner  of  a  house  what  it  would 
cost  to  rebuild  it,  if  partially  or  en- 
tirely destroyed,  would  be  to  give  to 
him  more  than  would  be  just  com- 
pensation. In  this  time  of  rapid  im- 
provement in  means  of  transportation 
and  in  all  other  directions,  it  is  no  un- 
usual thing  for  a  town  to  spring  up 
rapidly  at  a  place  which  for  a  time  is 
the  terminus  of  a  railway,  and  for. 
persons  engaged  in  trade  to  erect  ex- 
pensive houses  for  business  purposes, 
but  in  a  short  time  the  railway  is  con- 
structed beyond  that  point  and  busi- 
ness goes  with  it,  and  then  comes  de- 
preciation in  value  at  the  point  which 
has  ceased  to  be  a  business  center; 
and  houses  then  will  not  sell  for  any- 
thing like  what  it  would  cost  to  re- 
build or  repair  if  partially  or  wholly 
destroyed.  In  such  a  case  the  meas- 
ure of  compensation  applied  in  this 
case  would  be  manifestly  unjust.^ 

But  in  Galveston,  H.  &  S.  A.  R.  Co. ' 
V.  Ware  (1887)  67  Tex.  635,  4  S.  W.  18, 
an  action  for  injuries  to  a  house 
caused  by  the  flow  of  water  upon  the 
premises  due  to  the  improper  construc- 
tion of  a  railroad,  the  court  held  that 
plaintiff  was  entitled  to  recover  such 
sum  as  would  be  reasonably  neces- 
sary to  put  the  house  in  as  good  con- 
dition as  it  was  before  the  overflow, 
saying :  "The  right  to  recover  for  any 
injury  to  the  house  caused  by  the  neg- 
ligence of  the  appellant,  and  the  meas- 
ure of  damages,  were  fixed. by  facts 
existing  long  before  the  storm  came 
which  destroyed  it,  and  the  appellee 
would  have  been  entitled  to  recover 
such  sum  as  would  have  been  neces- 
sary to  put  the  house  in  as  good  con- 
dition as  it  was  before  the  overflow, 
with  reasonable  compensation  for  any 
interruption  in  its  use  while  in  course 
of  repair,  or  to  the  difference  between 
the  value  of  the  house  before  and  after 
it  was  injured,  with  compensation  for 
any  deprivation  of  its  use  necessarily 
suffered  while  it  was  being  repaired.'' 

And  in  Hooper  v.  Smith  (1899)  — 


Tex.  Civ.  App.  — ,  53  S.  W.  66,  an  ac- 
tion to  recover  damages  for  the  injury 
to  plaintiff's  house,  the  court  held  that 
the  rule  of  damages  applicable  to  the 
injuries  to  the  house  was  the  reason- 
able cost  of  repairing  the  injuries. 

Likewise  in  Highland  v.  Houston,  E. 
&  W.  T.  R.  Co.  (1901)  —  Tex.  Civ.  App. 
— ,  65  S.  W.  649,  an  action  for  the  re- 
covery of  damages  because  of  the  de- 
struction of  a  barn  and  other  property 
by  fire,  set  out  by  the  defendant's  en- 
gines, the  plaintiff  testified  as  to  the 
cost  of  a  new  building  of  like  charac- 
ter as  the  one  destroyed,  and  the  ex- 
tent to  which  the  old  building  had  de- 
teriorated by  reason  of  age  and  usage. 
The  court  held  that  the  jury  could  de- 
termine the  intrinsic  value  of  the 
building  in  the  absence  of  market 
value,  from  the  facts  testified  to  by 
plaintiff,  saying:  'Tlainttff  also  com- 
plains of  the  part  of  the  main  charge 
in  which  the.  court  limits  the  recovery 
by  plaintiff  for  the  destruction  of  his 
bam  to  the  difference  between  the  mar- 
ket value  of  the  real  estate  on  which 
it  was  situated  immediately  before  and 
immediately  after  the  fire.  The  point 
made  is  that  the  evidence  shoWed, 
without  dispute,  that  the  real  estate 
had  no  maricet  value,  and  the  jury 
were  thus  left  with  no  measure  by 
which  to  determine  the  amount  of  dam- 
age lis  to  that  particular  item.  We  no- 
tice this  assignment  and  one  other 
only  in  view  of  another  trial,  as,  in 
our  opinion,  the  error  did  not  in- 
fluence the  verdict  rendered ;  the  jur^ 
having  decided  in  favor  of  the  defend- 
ant on  the  question  of  general  liabil- 
ity. It  is  disclosed  by  the  record  that 
there  was  nO  proof  of  the  market  value 
of  the  real  estate,  and  it  was  fairly 
shown  that  it  had  none.  Facts  and 
circumstances  as  to  the  costs  of  a  new 
building  of  like  character  as  the  one 
destroyed,  and  the  extent  to  which  the 
old  building  had  deteriorated  by  rea- 
son of  age  and  use,  were  testified  to 
by  plaintiff;  and  from  these  the  jury 
could  have  fairly  determined  the  ex- 
tent of  his  intrinsic  loss,  in  the  ab- 
sence of  market  v^ilue.  That  measure 
o^f  damage  should  be  adopted  in  each 
case  which  will  most  nearly  compen- 
'sate  for  the  loss  sustained,  and  where 
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the  existence  of  a  market  value  be- 
fore and  after  the  loss  is  shown,  the 
measure  given  by  the  court  for  the 
guidance  of  the  jury  was  the  proper 
one.  Pacific  Exp.  Co.  v.  Lasker  Real 
Estate  Asso.  (1891)  81  Tex.  81,  16  S. 
W.  792.  But  to  allow  this  measure  to 
control  in  a  case  like  the  present  one 
would  be  to  deny  to  plaintiff  compen- 
sation for  his  los3,  however  clearly  the 
liability  of  the  defendant  might  be 
made  to  apear.  Damages  to  real  es- 
tate for  which  there  might  happen  to 
be  no  market  would  be  an  irretriev- 
able loss,  however  grave  the  wrong 
which  caused  the  injury.  Upon  a  like 
state  of  the  evidence  upon  another  * 
trial,  the  court  should  allow  recovery 
for  the  intrinsic  loss  in  case  liability 
in  other  respects  is  established." 

IV.  Original  cosi  and  cost  of  repairing 
or   replacing  considered  together. 

The  original  cost  of  an  injured  or 
destroyed  building,  and  the  reasonable 
*  cost  of  repairing  or  restoring  it  to  the 
same  condition  it  was  in  just  prior  to 
the  injury,  may  be  considered  togeth- 
er, in  the  measurement  of  damages. 
State  Ins.  Co.  v.  Taylor  (1890)  14 
Colo.  499,  20  Am.  St.  Rep.  281,  24  Pac. 
ESS;  Wall  v.  Piatt  (1897)  169  Mass. 
898,  48  N.  E.  270;  Dammann  v.  St. 
Louis  (1899)  152  Mo.  186,  58  S.  W.  982; 
Kilgore  v.  Lyle  (1912)  80  Okla.  596, 
120  Pac.  626 ;  Chicago,  R.  I;  &  P.  R.  Co. 

V.  Galvin  (1915)  —  Okla.  — ,  L.R.A. 
1917A,  365,  158  Pac.  1158. 

In  State  Ins.  Co.  v.  Taylor  (Colo.) 
supra,  it  appeared  that  a  building  and 
its  contents  were  insured  against  loss 
by  fire.  While  .the  policy  was  still  in 
force  the  building  was  destroyed  by 
fire.  In  an  action  to  recover  such  loss 
the  court  held  that  in  order  to  assist 
the  court  in  ascertaining  the  amount 
of  loss,  the  original  cost,  the  cost  of 
constructing  a  like  building  at  the 
time  of  the  trial  on  the  same  land, 
and  the  difference  in  value  between 
the  building  destroyed  and  a  new  one, 
were  all  proper  elements  to  be  taken 
into  consideration.  It  was  said:  "It 
follows  that  the  original  cost  of  the 
building,  the  cost  of  constructing  a 
like  building  at  the  time  of  trial,  on 
the  same  land,  and  the  difference  in 
value  between  the  building  destroyed. 


by  reason  of  its  age  and  use,  and  a 
new  one,  were  all  proper  inquiries  to 
assist  the  court  in  arriving  at  a  just 
conclusion  in  regard  to  the  loss  sus- 
tained; and  the  admission  of  evidence 
upon  these  points  was  not  erroneous, 
as  supposed  by  appellant." 

In  Wall  V.  Piatt  (1897)  169  Mass. 
898,  48  N.  E.  270,  an  action  against 
the  receivers  of  a  railroad  for  dam- 
ages for  setting  fire  to  the  plaintiff's 
building,  the  auditor  assessed  the 
amount  of  damages  in  regard  to  the 
buildings  by  taking  into  consideration 
the  original  cost,  the  depreciation  due 
to  the  use,  the  condition,  and  the  cost 
of  replacing  them.  The  court  held 
that,  in  the  assessment  of  damages  to 
buildings  destroyed  by  fire,  it  was  cor- 
rect for  the  auditor  to  take  into  con- 
sideration the  original  cost  of  depre- 
ciation due  to  usage,  age,  and  other 
like  causes,  and  the  cost  of  replacing, 
saying:  "The  supplemental  report 
states  the  amount  of  damages  if  the 
rule  of  market  value  is  to  be  applied, 
and  how  it  was  arrived  at  in  the  case 
of  the  buildings.  In  the  report  the 
auditor  states  that,  in  estimating  the 
value  of  the  buildings,  he  has  'taken 
into  consideration  the  original  cost, 
the  depreciation  consequent  upon  the 
use  to  which  they  had  been  put,  the 
condition  in  which  they  were,  and  also 
the  cost  of  replacing  them  by  other 
buildings  of  the  same  character,  with 
a  proper  allowance  for  the  differences 
between  new  buildings  and  the  con- 
dition of  the  buildings  in  question  on 
the  day  of  the  fire,'  and  on  that  basis 
he  finds  the  damages  to  be  $5,250. 
Their  fair  market  value  in  connection 
with  the  land  he  finds  to  be  $3,250. 
.  .  .  Ordinarily,  in  determining  the 
market  value  of  buildings,  they  are 
valued  either  for  the  purpose  of  re- 
moval, or,  as  was  the  case  here,  in 
connection  with  the  land  on  which 
they  stand.  The  first  manifestly  would 
not  afford  just  compensation  in  the 
present  instance.  In  the  second  case, 
the  value  depends  on  the  location  and 
other  considerations  entering  into  the 
value  of  the  land,  and  therefore  would 
not  necessarily  constitute  a  just  crite- 
rion of  the  loss  actually  sustained  by 
the    destruction    of    the    buildings. 
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Sutherland,  Daxnasres,  §  821.  Build- 
ing adapted  to  the  land  on  which  they 
stand  are  not  bought  and  sold  in  the 
market  separate  from  the  land.  We 
think  that  the  manner  in  which  the 
auditor  arrived  at  the  damages  ap- 
proaches more  nearly  the  correct  rule 
in  cases  like  the  present.  We  under- 
stand him  to  have  assessed  them  ac- 
cording to  the  real  value  of  the  build- 
ings at  the  time  of  the  fire»  and  to  have 
ascertained  that  by  taking  into  ac- 
count the  original  cost  and  the  cost  of 
replacing  them,  and  making  such  al- 
lowance as  depreciation  from  use,  age, 
and  other  like  causes,  and  the  condi- 
tion in  which  they  were,  required.  We 
think  that  this  was  correct.*' 

In  an  action  for  damages  caused  by 
the  collapse  and  fall  of  plaintiffs' 
house  due  to  the  bursting  of  a  water 
main  in  front  of  the  house,  testimony 
relating  to  its  cost  and  the  condition 
it  was  in  at  the  time  of  the  accident 
was  admitted.  Evidence  was  also  ad- 
mitted which  tended  to  prove  how 
much  it  would  cost  to  restore  the 
building  to  its  original  condition.  The 
court  held  that  there  was  sufficient 
evidence  on  which  to  predicate  a 
charge  given  by  the  trial  court  to  the 
effect  that  the  measure  of  damages 
was  the  difference  in  the  value  of  the 
building  before  and  its  value  after 
the  injury.  It  was  said :  'The  objec- 
tion to  instruction  number  3,  given 
for  the  plaintiffs,  is  that  there  was  no 
evidence  tending  to  show  the  value 
of  the  building  immediately  before, 
and  immediately  after  the  accident, 
and  hence  there  was  no  evidence  upon 
which  to  base  this  instruction.  No 
objection  is  made  to  the  standard  laid 
down  in  this  instruction  for  the  meas- 
urement of  plaintiffs'  damages,  and 
while  no  expert  witness  was  called  to 
give  his  opinion  as  to  the  value  of  the 
building  just  before  and  just  after 
the  accident,  yet  it  appeared  from  the 
evidence  that  the  building  was  erected 
some  time  after  March  11th,  1893,  and 
at  the  time  of  the  accident  could  not 
have  been  more  than  two  years  old. 
It  further  appeared  how  and  of  what 
materials  it  was  constructed,  what  it 
cost,  and  in  what  condition  it  was  at 
the  time  of  the  accident,  the  effect  of 


the  accident  upon  it  and  the  condition 
in  which  it  was  left  afterward,  and 
evidence  tending  to  prove  how  much 
it  would  cost  to  restore  the  building 
to  its  original  condition.  Surely  here 
was  evidence  upon  which  to  predicate 
this  or  any  other  proper  instruction 
as  to  the  measure  of  plaintiffs'  dam- 
ages." Dammann  v.  St.  Louis  (1899) 
152  Mo.  186,  53  S.  W.  932. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Gal- 
vin  (1916)  —  Okla.  — ,  L.R.A.1917A, 
365,  158  Pac.  1153,  an  action  for  the 
recovery  of  the  value  of  a  building 
which  was  destroyed  by  fire,  testimony 
relating  to  the  cost  of  replacing  the 
building  was  admitted.  The  court 
held  that  when  evidence  as  to  the 
cost  of  replacing  a  building  destroyed 
by  fire  was  admitted,  further  evidence 
must  also  be  admitted  to  show  the 
original  cost  of  the  building  and  its 
depreciation,  due  to  age,  usage,  and 
other  causes,  saying:  "The  principal 
assignment  of  error  relates  to  the  ad- 
mission of  certain  testimony  as  to 
cost  of  rebuilding  the  destroyed  house. 
A  witneBs  for  plaintiff  testified  that 
the  actual  cash  value  of  the  building, 
on  the  date  of  its  destruction,  was 
$900.  Fire  Asso.  of  Philadelphia  v. 
Farmers'  Gin  Go.  (1913)  39  Okla.  162, 
134  Pac.  443.  There  is  no  objection 
raised  to  tiie  qualification  of  this  wit- 
ness or  the  admission  of  his  testimony 
on  this  point.  But  another  witness 
was  permitted  to  testify  that  it  would 
cost  |1,200  to  rebuild  the  destroyed 
building  with  new  material,  and  it  is 
against  this  testimony  that  the  main 
claim  for  reversal  is  predicated.  This 
'  witness  testified  as  to  the  cost  of  re- 
building only,  and  defendant  insists 
that  such  testimony,  standing  alone, 
was  incompetent,  and  that  in  order  to 
make  the  same  competent  there  must 
have  been  further  testimony  as  to  the 
original  cost  of  the  building  and  as  to 
its  depreciation  from  use,  age,  and 
other  causes.  This  contention  seems 
to  be  supported  by  all  the  authorities. 
Sutherland  on  Damages,  3d  ed.  vol.  4, 
p.  2967,  says:  The  real  value  of  a 
building  is  to  be  ascertained  by  tak- 
ing Into  account  the  original  cost,  and 
the  cost  of  replacing  it,  and  making 
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allowance  for  depreciation  from  use^ 
age,  and  other  like  causes/  ** 

In  Eilgore  v,  Lyle  (1912)  80  Okla^ 
596,  120  Pac.  626,  in  an  action  by  a 
landlord  against 'a  tenant  to  recover 
damages  because  of  the  wrongful  re- 
moval from  the  land  of  certain  fix- 
tures, which  consisted  of  a  windmill, 
fences,  guttering  around  the  house, 
and  lightning  rods  erected  by  the  ten- 
ant, evidence  as  to  the  cost  of  the 
fixtures  was  introduced.  The  court 
held  that  the  measure  of  damages  for 
a  destroyed  or  damaged  building  is 
tiie  value  of  the  building,  and  that 
the  real  value  of  a  building  should  be 
ascertained  from  the  original  cost,  and 
the  cost  of  replacing  it,  making  proper 
allowances  for  depreciation  by  reason 
of  age,  usage,  and  other  causes.  It 
was  said:  "The  court  admitted  evi- 
dence tending  to  show  the  value  of 
the  fixtures  removed,  and  in  so  doing 
evidence  of  their  cost  was  introduced. 
The  defendant  claims  that  this  was  er- 
roneous in  two  respects — one  in  that 
the  measure  of  damages  was  the  dif- 
ference between  the  market  value  of 
the  land  before  and  after  the  fixtures 
were  removed;  and  the  other  in  that, 
if  the  value  of  the  fixtures  was  the 
proper  measure  of  damages,  then  it 
was  incompetent  to  show  their  cost, 
but  that  the  testimony  should  have 
been  limited  to  their  value  at  the  time 
of  their  removal.  We  think  the  de- 
fendant is  wrong  in  both  particulars* 
In  4  Sutherland  on  Damages,  8d  ed. 
T  1015,  p.  2967,  it  is  said :  'If  the  thing 
destroyed,  although  it  is  part  of  the 
realty,  has  a  value  which  can  bn  ac- 
curately ascertained  without  reference 
to  the  soil  on  which  it  stands  or  out 
of  which  it  grows,  Uie  recovery  may 
be  of  the  value  of  the  thing  thus  de* 
stroyed,  and  not  for  the  difference  in 
the  value  of  the  land  before  and  after 
such  destruction*  By  value,  in  such 
a  case,  is  meant  the  actual,  not  the 
marked  value,  The  real  value  of  a 
building  is  to  be  ascertained  by  tak- 
ing into  account  the  original  cost  and 
the  cost  of  replacing  it,  and  making 
allowance  for  depreciation  from  use, 
age,  and  other  like  causes,  as  the  con-* 
ditioB  in  which  it  was  required/  In 
such  cases  evidence  of  the  cost  of  im- 


provements is  competent  as  a  means 
of  ascertaining  their  value,  as  la  indi- 
cated by  the  quotation  from  Suther- 
land on  Damages,  just  made." 

While,  when  the  original  cost  of  a 
building  injured  or  destroyed,  and  the 
cost  of  replacing  or  repairing,  is  taken 
into  consideration,  allowance  should 
ordinarily  be  made  for  depreciation 
due  to  agei,  usage,  and  other  like 
causes,  when  the  building  or  that  part 
of  it  destroyed  is  practically  new,  and 
the  deduction  for  wear  and  tear  would 
be  small  or  nominal,  the  wear  and 
tear  need  not  be  shown. 

Hearn  v.  McDonald  (1911)  69  W. 
Va.  435,  71  S.  E.  568.  In  that  case 
evidence  was  given  showing  what  it 
would  cost  for  new  roofs  to  replace 
same  which  were  greatly  damaged  by 
reason  of  rocks  being  cast  on  them 
from  blasting.  There  was  no  evidence 
given  as  to  the  amount  to  be  allowed 
for  wear  and  tear.  The  ii^ourt  said: 
'The  only  point  involved  in  the  case 
is  this:  The  plaintiff  gave  evidence 
showing  what  new  roofs  for  the  houses 
would  cost,  and  gave  no  evidence  to 
show  what  amount  should  be  allowed 
for  wear  and  tear  of  the  roofs  during 
the  three  or  four  years  of  their  life, 
and  claimed  that  a  recovery  of  the  cost 
of  new  roofs,  without  abatement  for 
use  and  wear,  is  erroneous.  The  argu- 
ment is  that  recovery  could  be  only 
for  the  value  of  the  roofs  at  the  time 
of  their  destruction;  that  it  should 
have  been  shown  what  was  the  depre- 
ciation from  the  cost  of  new  roofs 
owing  to  wear  and  tear ;  that  from  the 
cost  of  new  roofs  there  should  have 
been  proven  a  specific  sum  for  such 
wear  and  tear,  and  that  deducted  from 
the  cost  of  new  roofs;  and  on  this 
basis  the  claim  is  there  was  no  meas- 
ure of  damages  fixed.  We  do  not 
deny  the  legal  propositictfi  that  where 
a  building  is  destroyed  the  value  is 
to  be  ascertained  by  taking  into  ac- 
count the  original  cost  and  the  cost 
of  replacing  it,  and  making  an  allow- 
ance for  depreciation  from  use,  age, 
and  other  like  causes  as  the  condition 
in  which  it  was  required.,  Sutherland, 
Damages,  2967;  Wall  v.  Piatt  (1897) 
169  Mass.  398,  48  N.  E.  270.    But  upon 
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the  evidenee  in  this  oasc^  we  ftad  that 
the  roofs  were  m  good  as  new,  prac- 
tically, that  they  had  been  on  but  a 
short  tim^  and  had  been  well  preseryed 
by  being  kept  painted,  and  were  prac^ 


tically  as  good  as  new.  Under  the  evi- 
dence such  deduction  would  be  smaU 
or  nominal.  It  seems  a  small  matter 
upon  which  tP  reverse  a  decree  and 
protract  litigation^''  R,  C.  L. 


TRIANGLE  FILM  CORPORATION,  Appt., 

V. 

ARTCRAFT  PICTURES  CORPORATION. 

VnUed  States  €HteuU  Cimrt  of  AppedU,  Second  OireuU^Mareh  4»  1918. 

i 

(163  a  a  A.  281,  250  Fed.  981,) 

Contract  -*  securing  breach  —  flability. 

1.  No  action  lies  against  one  who  persuades  another's  employee  to  leave 
his  employment  after  the  terms  under  which  he  is  bound  to  continue 
the  employment  have  ceased* 

[See  note  im  this  question  beginning  on  page  805.] 

Injunction  —  against   enticing   em-  ployee  of  another,  not  bound  by  con* 

irioyee.  tract  to  remain  with  him,  on  the  theory 

2.  Injunction  does  not  lie  against  that  he  is  thereby  injuring  complain- 
the  offering  by  one  employer  of  better  ant  in  his  good  will. 

terms  to  secure  the  services  of  an  em-         [See  14  R»  C.  L.  385  et  seq.] 


Appeal  by  complainant  from  an  order  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  denying  its  motion 
for  an  injunction  pendente  lite  to  restrain  defendant  from  inducing  an 
employee  of  complainant  to  breach  his  contract  of  employment  with  it. 
Affimiedm 


Statement  by  Learned  Hand,  Dis* 
trict  Judge: 

Appeal  from  an  order  denying  the 
plaintiff's  motion  for  an  injunction 
pcoidente  lite^  The  jurisdiction  of 
the  court  depended  upon  diverse 
citizenship.  The  plaintiff  ia  a  Vir- 
ginia corporation  engaged  in  manu- 
facturing»  distributing^,  and  exhibit^ 
ing  movin^r  pictures,  and  on  the  26th 
day  of  March,  1917,  entered  into  a 
contract  with  one  William  S.  Hart» 
of  Los  Angeles,  California.  By  this 
contract  the  plaintiff  engaged  Hart 
as  an  aetor,  to  perform  in  motion 
picture  produetiirais,  ''which  are  to 
be  manufactured  by  the  etaployer 
under  the  aupervisicm  of  Thomas  H. 
Ince.''    Hart  accepted  the  employ- 


orate  form,  and  both  parties  a^ 
knowledged  that  Hart  could  not  be 
replaced.  It  concluded  as  follows: 
'^his  contract  is  made  upon  the  con- 
dition and  with  the  understanding 
that  the  employee  will  be  supervised 
in  his  acting  and  work  hereunder 
by  Thomas  H.  Ince.''  On  the  day 
mentioned  Ince  was  in  the  employ 
of  the  plaintiff  as  manufacti^riug 
producer  at  its  studio  in  Culver  City, 
California,  and  held  an  interest  in 
its  stock,  but  on  June  12,  1917,  he 
sold  out  all  this  interest  and  severed 
his  relations  with  it.  Hart,  upon 
learning  these  facts,  terminated  his 
relations  with  the  plaintiff,  and  both 
Hart  and  Ince  went  into  the  employ 
of  the  defendant.     It  may  be  as- 


ment  ^'under  the  supervision  of  the  -  sumed  that  the  defendant  offered  to 

said  Thomas  H.  toot.*'    The  con-  take  Hart  in,  and,  indeed,  that  it 

tract  redtod  that  it  was  intended  to  persuaded  him  to  nccept.    It  niay 

be  superseded  by  one  in  more  ^lab*  also  be  assun^ed  that  the  defendant 
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knew  of  the  contract  between  the 
plaintiff  and  Hart.  Ince,  however, 
violated  no  contract  between  him- 
self and  the  plaintiff  in  selling  out 
his  stock  interests  in  it,  or  terminat- 
ing his  relations,  nor  is  there  undis- 
puted evidence  that,  having  done  so, 
he  attempted  to  dissuade  Hart  from 
continuing  in  the  plaintiff's  employ. 

Argued  before  Rogers  and  Hough, 
Circuit  Judges,  and  Learned  Hand, 
District  Judge.    / 

Messrs.  Alfred  S.  Barnard  and  Wal- 
ter N.  Seligsfoerg  for  appellant.. 

Messrs.  Elek  John  Ludvigh  and 
Harold  M.  Pitman  for  appellee. 

Learned  Hand,  District  Judge,  de- 
livered the  opinion  of  the  court : 

This  case  depends  either  on  Lum- 
ley  V.  Gye,  2  El.  &  Bl.  216i  118  Eng. 
Reprint,  749,  22  L.  J,  Q.  B.  N.  S. 
463,  17  Jur.  827,  1  Week.  Rep.  432, 
1  Eng.'  RuL  Ca&  706,  or  upon  a 
strangely  misconceived  extension  of 
that  doctrine.  Lumley  v.  Gye,  su- 
pra, a  wholesome  and  widely  ac- 
cepted case,  we  not  only  accept 
on  principle,  but  we  should  in  any 
c^ase  be  bound .  to  treat  it  as  law 
upon  authority.  Bitterman  v.  ILiOuis- 
ville  &  N.  R.  Co.  207  U.  S.  205, 
52  L.  ed.  171,  28  Sup.  Ct,  Rep.  91, 
12  Ann.  Cas.  693 ;  Angle  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  151  U.  S.  1, 
38  L.  ed.  65,  14  Sup.  Ct.  Rep.  240. 
And  in  that  aspect  the  case  stands 
upon  the  question  whether  Hart  vio- 
lated his  contract.  He  so  clearly  did 
not  that  we  hardly  feel  justified  in 
any  discussion  of  the  question.  He 
had,  in  substance,  stipulated  that 
his  term  should  not  last  beyond 
Ince's  connection  with  the  plaintiff, 
and  no  one  suggests  that  Ince  had 
n6  right  to  sell  out  liis  interest  and 
leave.    Assuming,  then,  that  the  de- 

oontrAct-  fendant  did  induce 

■ecurinir  iir«Acii  him  to  leavo,  it  did 
-.u«Miitr.  jj^  Yun  counter  to 

the  doctrine  of  Lumley  v.  Gye, 
supra. 

Realizing  the  danger  of.  such  a 
conclbsio'n,  the  plaintiff  then  stands 
upon  another  leg,  which  is  this : 
The  reasonable  expectation  of  an 
employer  that  hid  employees  will 
continue  with  him  is  a  part  df  his 


t* 


ft 


99 


good  wiU,^-  as  we  say,  and  anyone 
who  hurts  him  in  that  "good  wiM" 
does  him  an  ''injuria,''  even  though 
there  be  no  contract  broken  and  the 
employee  might  leave  at  pleasure. 
Lord  Bowen  put  the  doctrine  as  well 
as  anybody  in  Mogul  S.  S.  Co.  v. 
McGregor,  L.  R.  23  Q.  B.  Div.  598^ 
613,  that  intentional  damage  to  one's 
property  or  trade  without  "just 
cause"  is  actionable.  Moreover,  the 
Supreme  Court  in  Truax  v.  Raich^ 
239  U.  S.  33,  60  L.  ed.  131,  L.R.A. 
1916D,  545, 36  Sup.  Ct.  Rep.  7,  Ann. 
Cas.  1917B,  283,  and  Hitchman  Coal 
&  Coke  Co.  V.  Mitchell  (December 
10,  1917)  245  U.  S.  229,  62  L.  ed. 
260,  L.R.A.1918C,  497,  38  Sup.  Ct. 
Rep.  65,  Ann.  Cas.  1918B,  461,  has 
said  that  in  such  cases  there  may  be 
a  right  of  action,  though  the  person 
persuaded  does  not  break  a  contract 
in  leaving. 

Yet  it  is  clear  that  the  real  ques- 
tion turns  upon  what  is  ''just  cause 
("Privilege,  Intent,  and  Malice, 
Oliver  Wendell  Holmes,  Jr.,  8  Harv- 
ard L.  Rev.  1 ) ,  and  that  in  effect  it 
makes  slight  difference  whether  one 
asks  in  respect  of  what  "cause  of 
action"  the  plaintiff  suffered  his 
damage,  or  whether  the  defendant 
had  "just  cause"  for  inflicting  tb& 
damage,  though  it  does  make  a  good 
deal  of  difference  in  the  development 
of  the  law.  Nobody  has  ever 
thought,  so  far  as  we  can  find,  that, 
in  the  absence  of  some  monopolistic 
purpose,  everyone  has  not  the  right 
to  offer  better  terms  to  another's 
employee,  so  long  as  the  latter  is 
free  to  leave.  The  result  of  the  con- 
trary would  be  intolerable,  both  to 
such  employers  as  ,„,„„etion- 

could    use    the    em-    aflralast   ettttclar 

ployee  more  effect-  *"^»«'^*«- 
ively  and  to  such  employees  as  might 
receive  added  pay.    It  would  put  an 
end  to  any  kind  of  competition. 

That  such  a  doctrine  Aould  be 
supposed  to  follow  from  Truax  v. 
Raich,  supra,  or  Hitchman  Coal  & 
Coke  Co.  V.  Mitchell,  supra,  some- 
what surprises  us.  In  the  first  case 
the  defendant  had  threatened  to  use 
illegal  means  to  induce  the  employer 
to  discharge  the  plaintiff.    In  the 
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second,  a  labor  union  had  deter- 
mined to  compel  a  mine  to  operate 
as  a  closed  shop,  and  that,  too,  by 
fraud.  It  was  held  that,  since  the 
union  was  not  seeking  to  redress 
wrongs  of  which  any  of  the  plain- 
titPB  employees  complained,  but  in-* 
tervened  only  for  the  purpose  of 
preventing  any  open  shops  which 
might  compete  with  closed  shops 
elsewhere,  they  had  no  **just  cause" 
for  the  ensuing  damage.    That  pur- 


pose— 1.  e.,  to  compel  the  whole  in- 
dustry to  operate  closed  shops — ^was 
held  to  be  illegal,  and  the  illegality 
depended  upon  the  supposedly  med- 
dlesome character  of  the  interven- 
tion. That  nobody  in  his  own  busi- 
ness may  (rffer  better  terms  to  an 
employee,  himself  free  to  leave,  is 
so  extraordinary  a  doctrine,  that  we 
do  not  feel  called  upon  to  consider 
it  at  large. 
The  order  is  affirmed. 


ANNOTATION. 
Rifllit  to  lure  one  wlio  violates  no  contract  in  leaving  another's  empIoymenL 


L  In   general,  305. 
IL  Hiring  after  expiration  of  contract, 

SOS. 
IIL  Hiring   employee   engaged   on   piece 
work,  306. 

One  who  hires  a  person  who  is  in 
the  employment  of  another,  bat  vio- 
lates no  contract  in  leaving  that  em- 
ployment, is  held  in  the  reported  case' 
(Tbiangle  Film  Cokp.  v.  Artcraft 
Pictures  Corp.  ante,  80S)  to  be  itct- 
ing  within  his  legal  rights,  and  cannot 
be  held  liable  therefor.  In  that  case 
it  appeared  that  the  employee  was  re- 
lieved of  his  obligations  under  the 
contract,  by  the  failure  of  the  employ- 
er to  carry  out  the  terms  thereof,  and 
it  was  consequently  held  that  the  de- 
fendant was  acting  within  his  legar 
rights  in  hiring  the  employee. 

The  three  following  cases,  while  not 
within  the  scope  of  this  note,  contain 
dicta  directly  in  point:  In  the  much 
cited  case  of  Walker  v.  Cronin  (1871) 
ICnr  Mass.  556,  the  court  said :  '^hus 
everyone  has  an  equal  rijBrht  to  em* 
ploy  workmen  in  his  business  or  serv- 
ice; and  if,  by  the  exercise  of  this 
right  in  such  m&nner  as  he  may  see 
fit»  persons  are  induced  to  leave  their 
employment  elsewhere,  no  wrong  is 
done  to  him  whose  emplosnnenf  l^ey 
leave,  unless  a  contract  exists  by 
which  such  other  person  has  a  legal 
right  to  the  further  continuance  of 
their  services/'  In  Beekman  v.  Mars- 
ters  (1907)  195  Mass.  205,  11  L.R.A. 
(N.S.)  201,  122  Am.  St.  Rep.  282,  80 
N.  E.  817,  11  Ann.  Cas.  882,  it  was 
7  A.L.B.— 20. 


said:  'If  a  defendant  by  an  offer  of 
higher  wages  induces  a  laborer  who 
is  not  under  contract  to  enter  his  (the 
defendant'^)  employ  in  place  of  the 
plaintiff's,  the  plaintiff  is  not  injured 
in  his  legal  rights.**  And  in  Driver  v. 
Smith  (1918)  89  N.  J.  Eq.  839,  104  Atl. 
717,  the  court  said:  ^  "And  it  is  like- 
wise true  that  an  employee  at  will 
may  at  any.  time  leave  his  employer, 
and  th^t  a  stranger  may,  by  an  offer 
of  higher,  wages,  induce  him  to  leave 
his  employment  and  become  employed 
with  the  stranger,  A  stranger  may 
not,  however,  interfere  with  the  em- 
ployment for  no  justifiable  reason.** 

But  in  Salter  v.  Howard  (1871)  48 
Gtu  601,  the  court,  while  considering 
the  contract  of  employment  as  incomr 
plete,  decided  that,  since  the  em- 
ployees were  at  work  in  pursuance  of 
the  agreement,  such  relationship  of 
master  and  servant  was  constituted 
thereby  as  might  not  be  interfered 
with. 

In  Peters  v.  Lord  (1846)  18  Conn* 
887,  where  the  plaintiffs  sought  to 
hold  the  defendant  liable  for  enticing 
and  harboring  their  servant,  a  minor, 
it  appeai^ed  that  the  servant  had  left 
the  service  of  the  plaintiffs  two  weeks 
before  he  was  employed  by  the  defend- 
ant, who  was  consequently  held  not 
liable.  The  court  said  by  way  of 
dictum :  "Had  the  defendant  seduced 
the  minor  from  the  service  of  the 
plaintiffs,  they  might,  according  to  the 
cases,  have  treated  him  as  their  serv- 
ant de  facto,  and  recovered  of  the  de- 
fendant** 
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And  in  Cox  v.  Muncey  (1869)  6  C. 
B.  N.  S.  376,  141  Eng.  Reprint,  503, 
it  was  sought  to  hold  the  defendant 
liable  for  enticing  an  apprentice,  but 
it  was  held  that  there  was  no  valid 
contract  of  apprenticeship.  The 
court,  however,  aaid  obiter:  "But  we 
incline  to  think  that,  if  the  action  had 
been  brought  on  the  footing  of  the 
youth  being  the  servant  of  the  plain* 
tiff,  the  defendant  would  have  been 
liable,  there  being  evidence  of  entice- 
ment." 

In  each  of  the  following  cases, 
wherein  it  appeared  that  one  in  the 
service  of  another  left  that  service 
without  the  violation  of  a  contract, 
the  defendant  was  charged  with,  but 
not  held  liable,  for  enticing  the  serv- 
ant of  the  plaintiff,  and  it  was  not 
shown  that  the  defendant  hired  or  at- 
tempted to  hire  the  servant,  so  that 
the  cases  are  not  strictly  within  the 
scope  of  this  note:  Parsons  v.  Trask 
(1856)  7  Gray  (Mass.)  473,  66  Am. 
Dec.  502;  Campbell  v.  Cooper  (1856) 
34  N.  H.  49;  Poston  v.  Lyerly  (1916) 
105  S.  C.  37,  89  S.  E.  392.  S^e  also 
Morgan  v.  Smith  (1877)  77  N.  C.  37; 
Trebilcock  v.  Burton  (1904)  3  Ont. 
Week.  Rep.  314.  Compare  Duckett 
V.  Pool  (1890)  33  S,  C.  238,  11  S.  E. 
689. 

11^  HMng  after  expiration  of  contract. 

One  may  lawfully  hire  the  employee 
of  another,  provided  the  service  is  not 
to  commence  until  after  the  expiration 
of  the  prior  employment.  Boston  Glass 
Manufactory  v.  Binney  (1827)  4  Pick. 
(Mass.)  425;  Nichol  v.  Martyn  (1799) 
2  Esp.  (Eng.)  734,  5  Revised  Rep.  770. 

In  Nichol  v.  Martyn  (Eng.)  supra* 
''it  was  suggested  in  the  course  of 
the  cause^  that  the  defendant,''  who 
was  intending  to  engage  in  business 
for  himself  similar  to  that  of  the 
plaintiff,  ''had  seduced  some  of  the 
servants  of  the  plaintiff  to  quit  their 
service,  and  to  enter"  his  own.  The 
court  said  "that  seducing  a  servant, 
and  enticing  him  to  leave  his  master 
while  the  master  by  the  contract  had 
a  right  to  his  services,  was  certoinly 
actionable ;  but  that  to  induce  a  serv- 
ant to  leave  his  master's  service  at 

the  expiration  of  the  time  for  which, 
the   servant  had   hired    himself,    al- 


though the  servant  had  no  intention 
at  the  time  of  quitting  his  master's 
service,  was  not  the  subject  of  an  ac- 
tion." 

In  Boston  Glass  Manufactory  v.  Bin- 
ney (Mass.)  supra,  it  appeared  that 
the  plaintiffs  had  in  their  employ  cer- 
tain workmen  who  were  not  under  conr 
tract  with  them,  but  might  leave  on  a 
fortnight's  notice,  and  that  the  defend- 
ants had  employed  certain  of  theae 
men,  who  were  to  begin  work  for  them 
only  after  the  expiration  of  the  term, 
after  notice  given.  The  plaintiffs 
charged  the  defendants  with  enticing 
their  servants,  but  the  court  said: 
'The  defendants  had  a  legal  right  to 
make  a  contract  with  the  plaintiff's 
laborers,  to  take  effect  after  the  expir- 
ation of  their  term  of  service  with  the 
plaintiffs." 

///.  Hiring  employee  engaged  on  piece 

work. 

The  English  courts  seem  to  hold 
that  one  who  hires  the  employee  of  an- 
other is  liable  therefor,  though  the 
Employee  is  not  bound  by  contract  for 
a  certain  period,  but  is  engaged  on 
piece  work.  Anonymous  (1774)  Lofft, 
493,  98  Eng.  Reprint,  764;  Hart  ▼.  Al- 
dridge  (1774)  Cowp.  pt.  1,  p.  54,  98 
Eng.  Reprint,  364;  Gunter  v.  Astor 
(1819)  4  J.  B.  Moore  (Eng.)  12,  21 
Revised  Rep.  733. 

In  Anonymous  (1774)  Lofft,  493,  98 
Eng.  Reprint,  764,  an  action  wherein 
it  appeared  that  the  plaintiff  sought 
to  recover  from  the  defendant  on  the 
ground  that  the  defendant  had  enticed 
and  hired  a  shoemaker  who  had  been 
employed  by  the  plaintiff  to  work  by 
the  piece,  Aston,  J.,  said:  "If  a  serv- 
ant be  retained  for  any  special  work, 
and  departs  from  this  unfinished,  an 
action  will  lie  against  any  who  seduces 
him  to  depart" 

In  Gunter  v.  Astor  (1819)  4  J.  B. 
Moore  (Eng.)  12,  21  Reviaed  Rep.  733, 
it  appeared  that  the  plaintiff  was  a 
piano  manufacturer,  employing  a  num- 
ber of  workmen  who  worked  by  the 
piece,  and  whom  the  defendant  enticed 
away  and  hired.  The  jury  awarded 
the  plaintiff  damages  in  the  amonnt  of 
£1,600,  two  years'  profit,  and  this  find- 
ing was  upheld  by  the  court 

In  Hart  ▼.  Aldridgo  (1774).  Cowp. 
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pt  1,  p.  54^  98  Eng.  B^rint,  964,  it 
appeared  that  two  journeymen  shoe- 
makers, who  had  been  employed  by  the 
plaintiff  to  work  by  the  piece,  had  been 
persuaded  by  the  defendant  to  leave 
plaintiff's  service  while  some  work  was 
yet  unfinished,  and  to  enter  the  serv- 
ice of  the  defendant.  The  plaintiff 
sought  to  recover  from  the  defendant 
in  an  action  of  trespass  on  the  6ase 
for  enticing  away  his  servants.  Lord 
Mansfield  considered  that  the  gist  of 
the  action  was  'that  the  defendant 
had  enticed  a  man  away  who  stood  in 
the  relation  of  servant  to  the  plaintiff, 
and  by  whom  he  was  to  be  benefited/' 
and  that  the  men  were  ^'attached  to 
this  particular  master/'    And  Ashton, 


J.,  said:  "It  is  clear  that  a.  master 
may  maintain  an  action  against  any- 
one for  taking  and  enticing  away  his 
servant,  upon  the  ground  of  the  inter- 
est which  he  has  in  his  service  and 
labor.  And  even  supposing,  as  my 
Lord  has  stated,  that  the  servant  did 
live  in  his  own  house,  if  he  were  em- 
ployed to  finish  a  certain  number  of 
shoes  for  a.  particular  person  by  a 
fixed  time,  and  a  third  person  enticed 
him  away,  I  think  an  action  would  lie. 
If  not,  it  might  be  of  very  bad  conse- 
quence in  trade.  He  is  a  servant 
quoad  hoc,  and  though  the  seducer  and 
enticer  is  much  the  worse^  yet  the  law 
inflicts  a  penalty  upon  workmen  leav- 
ing their  work  undone.''  R.  S. 


PETER  WEISSENGOFF,  Plff.  in  Err., 

v. 
GEORGE  R,  DAVIS,  Admr.,  etc.,  of  Donald  P.  Davis,  Deceaseds 

VftUea  Siatea  €fire%m  Court  0f  Appeals,  Fourth  tHreuit^July  1,  1919. 

(260  Fed.  16.) 

Death  —  caused  by  residtingr  arrest  —  liability. 

1.  The  driver  of  an  automobile,  who,  after  being  lawfully  placed  UBder 
arrest  by  the  sheriff  who  stepped  upon  the  running  board  of  the  car,  at- 
tempts to  escape  by  increasing  the  speed  of  the  car  and  struggling  with 
the  sheriff  for  its  control,  and  kills  the  sheriff  by  driving  the  car  against 
an  obstacle,  is  liable  in  damages  for  his  death. 

[Ste  note  on  this  question  beginning  an  page  SIS.] 


Conflict  of  laws  —  enforcement  of  ac- 

tion  for  death  in  other  state. 

2.  An  action  to  recover  damages  for 
death,  right  to  maintain  which  is  con- 
ferred by  the  statutes  of  the  state 
where  the  death  occurred,  may  be 
maintained  in  any  other  state  the  stat- 
utes or  public  policy  of  which  are  not' 
inconsistent  with  the  statute  confer- 
ring the  right  of  action. 

[See  8  R.  G.  L.  736.] 
Arrest  —  right  to  kill  to  effect 

8.  A  sheriff  may  not  kill  or  imperil 
life  in  an  effort  to  arrest  a  person, 
diaiged  with  a  misdemeanor  or  to  pre- 
vent his  escape  after  atrtst 

[See  2  R.  €,  L.  473.} 


—  how  effected. 

4.  An  arrest  is  effected  by  the  sher- 
iff stepping  upon  the  running  board  of 
an  automobile  with  a  warrant  for  ar- 
rest of  the  person  driving  it,  and 
announcing  to  him  that  he  is  under 
arrest 

{See  2  R.  C.  L.  445.] 

-^  struggle  to  resist  arrest  ' 

6.  The  attempt  of  one  in  charge  of 
an  automobile  to  drive  it  across  the 
i^te  line  after  the  sheriff,  with  a  war- 
rant for  his  arrest,  has  stepped  upon 
the  running  hoard  and  informed  him 
that  he  is  under  Arrest,  is  an  unlaw- 
ful struggle  to  wrest  the  machine 
from  lawful  control  of  the  sheriff. 
[See  2  R.  C.  L.  470.] 
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Error  to  the  District  Court  of  the  United  Stated  for  the  District  of 
Maryland  (Rose,  District  J.)  to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  the  death  of  his  intestate  alleged 
to  have  been  caused  by  defendant's  negligent,  wrongful,  and  unlawful  act. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Argued   before   Pritchard,   Knapp,     warrant  he  held  for  the  arrest  of 


and  Woods,  Circuit  Judges. 

Messrs.  M.  M.  Neely  and  William  L. 
Marbury,  for  plaintiff  in  error: 

The  sheriff  under  proper  circum- 
stances has  the  right  and  duty  to  use 
all  the  force  or  violence  necessary  to 
effect  the  arrest  of  a  party  charged 
with  felony,  but  not  so  in  the  case  of 
a  misdemeanor. 

State  use  of  Johnson  v.  Cunning- 
ham,  107  Miss.  140,  61  L.R.A.(N.S.) 
1179,  65  So.  115;  United  States  v. 
Clark,  31  Fed.  713. 

Messrs.  Harry  6.  Fisher,  George  A. 
Finch,  and  Albert  A.  Doub,  for  de- 
fendant in  error: 

A  recovery  can  be  had  by  the  admin- 
istrator for  the  wrongful  act,  neglect, 
or  default  which  caused  the  death. 

Dennick  v.  Central  R.  Co.  103  U.  S. 
11,  26  L.  ed.  439;  Texas  &  P.  R.  Co.  v. 
Cox,  145  U.  S.  593,  36  L.  ed.  829,  12 
Sup.  Ct  Rep.  906;  Northern  P.  R.  Co. 
V.  Babcock,  154  U.  S.  197,  38  L.  ed. 
960,  14  Sup.  Ct.  Rep.  978;  Stewart  v. 
Baltimore  &  0.  R.  Co.  168  U.  S.  445,  42 
L.  ed.  537,  18  Sup.  Ct.  Rep.  105;  Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Georsre, 
233  U.  S.  354,  358,  58  L.  ed.  997,  999, 
L.R.A.1916D,  686,  34  Sup.  Ct  Rep.  587 ; 
St.  Bernard  v.  Shane,  135  C.  C.  A.  399, 
220  Fed.  853,  reversing  201  Fed.  453; 
Lauria  v.  E.  I.  Du  Pont  De  Nemours 
&  Co.  241  Fed.  687;  Connor  v.  New 
York,  N.  H.  &  H.  R.  Co.  28  R.  I.  560, 
18  L.R.A.(N.S.)  1252,  68  Atl.  481,  13 
Ann.  Cas.  1033 ;  Florida  C.  &  P.  R.  Co. 
V.  Sullivan,  61  L.R.A.  410,  57  C.  C.  A. 
167,  120  Fed.  T99 ;  18  Cyc.  1289 ;  Han- 
Ion  V.  Frederick  Leyland  &  Co.  228 
Mass.  438,  L.R.A.1917A,  36,  111  N.  E. 
907 ;  Dodge  v.  North  Hudson,  177  Fed. 
987;  Southern  R.  Co.  v.  Decker,  6  Ga. 
App.  21,  62  S.  E.  678;  Missouri  P. 
R.  Co.  V.  Larussi,  88  C.  C.  A.  230,  161 
Fed.  66;  Van  Doren  v.  Pennsylvania 
R.  Co.  35  C.  C.  A.  282,  93  Fed.  261; 
Baltimore  A  0.  R.  Co.  v.  Evans,  110 
C.  C.  A.  166,  188  Fed.  6. 

Woods,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

On  June  27,  1917,  Donald  P. 
Davis,  sheriff  of  Mineral  county. 
West  Virginia,  in  the  execution  of  a 


the  defendant  Peter  Weissengoff, 
stepped  upon  the  running  board  of 
defendant's  automobile  as  he  wad 
driving  through  the  town  of  Pied- 
mont, West  Virginia.  The  car  was 
not  stopped,  but  continued  in  some- 
what rapid  motion  until  it  struck  an 
abutment  of  the  Potomac  bridge  be- 
tween Piedmont,  West  Virginia, 
and  Westemport»  Maryland,  and 
killed  Davis.  In  this  action  for 
damages  for  his  death,  brought  by 
the  administrator  in  the  district  of 
Maryland,  the  question  on  the  mer- 
its was  whether  the  accident  was 
due  either  to  the  defendant's  un- 
lawful resistance  of  arrest  or  at- 
tempt to  escape  after  arrest,  carried 
into  effect  by  refusal  to  stop  the  car 
and  relinquish  its  actual  control  to 
the  sheriff,  or  by  running  it  at  a 
reckless  or  dangerous  rate  of  speed ; 
or  to  wanton  and  unlawful  conduct 
of  Davis  in  seizing  the  wheel  and 
jitruggling  with  the  defendant  for 
the  control  of  the  car,  and  in  the 
struggle  moving  the  accelerator  and 
increasing  the  speed,  and  pigling  on 
the  wheel  so  as  to  drive  it  against 
the  bridge. 

A  demurrer  tQ  the  jurisdiction 
was  overruled,  and  the  jury  found  a 
verdict  of  $10,000  for  the  plaintiff. 
In  support  of  the  demurrer  to  the 
jurisdiction  defendant  relies  on  Ash 
V.  Baltimore  &  0.  R.  Co.  72  Md.  144, 
20  Am.  St.  Rep.  461,  19  Atl.  643, 
holding  that  the  statute  of  West 
Virginia,  conferring  a  right  of  ac- 
tion for  wrongful  death,  is  not  en- 
forceable in  the  court  of  Maryland, 
the  Maryland  statute  on  the  subject 
being  similar,  but  not  identical. 
That  case  was  decided  in  1876,  and 
it  does  not  seem  that  the  court  of 
Maryland  has  been  called  on  since 
to  review  the  question.  But  it  is 
now  settled  beyond  debate  by  the 
Supreme  Court  of  the  United  States 
that,  when  the  statute  of  one  state 
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takes   away   the   common-law   ob- 
stacle to  a  recovery  for  an  admitted 

'     ^.  ^    ■,  ,        tort,  an  action  for 
Co-met  •f^jjw;  ^j^g  j^^  committed 


!;j*i;i/r.faVe!^   in  that  state  may  be 

maintamed  m  any 
state  where  the  statute  of  the  state 
in  which  the  cause  of  action  arose 
is  not  in  substance  inconsistent  with 
the  statute  or  public  policy  of  the 
state  in  which  the  rig^ht  is  sought  to 
be  enforced.  The  question  is  one  of 
general  law,  and  the  decisions  of  the 
Supreme  Court  are  binding  in  this 
court.  Dennick  v.  Central  R.  Co. 
103  U.  S.  11, 26  L.  ed.  439 ;  Texas  & 
P.  R.  Co.  V.  Cox,  145  U.  S.  593,  36 
L.  ed.  829,  12  Sup.  Ct.  Rep.  905; 
Northern  P.  R.  Co.  v.  Babcock,  154 
U.  S.  190,  38  L.  ed.  958,  14  Sup.  Ct. 
Rep.  978;  Stewart  v.  Baltimore  ^ 
0.  R.  Co.  168  U.  S.  445,  42  L.  ed. 
537, 18  Sup.  Ct.  Rep.  105 ;  Farrugia 
V.  Philadelphia  &  R.  R.  Co.  233  U.  S. 
353,  58  L.  ed.  996,  34  Sup.  Ct.  Rep. 
591, 

The  defendant  knew  the  sheriff 
had  a  warrant  for  his  arrest  for  the 
misdemeanor  of  selling  liquor  in 
West  Virginia.  There  was  testi- 
mony on  behalf  of  plaintiff  that 
Davis  stood  in  front  of  the  moving 
ear  in  which  the  defendant  had  four 
of  his  children,  and  waved  to  de- 
fendant to  stop,  telling  him  he  had  a 
warrant  for  him  and  that  he  was 
under  arrest;  that  defendant  re- 
fused to  stop,  and  increased  the 
speed  of  the  car,  saying  to  Davis  he 
would  see  him  some  other  time ;  that 
Davis  jumped  on  the  running  board 
of  the  car,  and  again  said,  "Pete, 
you  are  under  arrest.^'  The  defend- 
ant denied  that  Davis  signaled  him 
to  stop  or  said  anything  until  he 
jumped  on  the  running  board;  but 
he  knew  Davis  had  a  warrant  for 
him,  and  the  evidence  leaves  no 
doubt  that  defendant  knew  that 
Davis  by  his  action  meant  to  arrest 
him.  The  defendant  gave  this  ac- 
count: 'Tront  of  the  hank  building 
^nd  I  passed  down  this  way,  and  he 
just  jumped  on  ray  car,  and  this 
way,  some  way  (indicating),  and 
grabbed  that  wheel,  and  I  guess 
pushed  that  throttle  on,  fiiid  the  ma- 


chine started  to  zigzag.  I  hold,  and 
children  scared,  one  fall  down  on  my 
feet,  and  anoiiier  grab  me  (indicat- 
ing) and  hollering,  Tapa,  Papa/ 
Machine  come  close  to  sidewalk,  and 
I  hold  on  as  I  could  so  get  in  road 
and  find  myself  on  bridge,  and  that 
is  all  I  know.  This  throttle  stand 
here  (indicating).  Stick  out,  like 
you  jump  and  grab  with  left  han^ 
wheel,  and  then  grab  that  right- 
hand  wheel  (indicating),  and  shove 
my  hands  down  on  bar.  I  had  my 
hands  on  bar,  and  he  had  his  hand^ 
on  top,  and  started  gas,  and  the  ma- 
chine started  to  run  fast.'' 

Other  testimony  on  behalf  of  de- 
fendant was  to  the  effect  that  he 
and  Davis  were  struggling  for  con- 
trol of  the  wheel,  and  talking  loudly 
to  each  other,  about  275  yards  from 
the  bridge,  and  that  the  struggle 
and  loud  talking  continued  until  the 
car  struck  the  bridge^-^Davis  pulling 
one  way  and  defendant  the  other. 
One  of  the  witnesses  testified  that 
Davis  gave  a  pull  on  the  wheel 
toward  the  girder  post  before  the 
car  struck. 

The  distance  from  the  bank  build- 
ing where  Davis  got  on  the  machine, 
to  the  bridge,  is  820  feet.  The  car 
was  driven  at  a  speed  of  20  to  25 
miles  an  hour  from  the  bank  to  the 
bridge,  and  turned  in  its  course  two 
curves,  one  very  sharp.  This  turn, 
it  seems,  would  have  been  impossible 
if  Davis  had  been  then  seriously  in- 
terfering with  the  course  of  tiie  car. 
Two  other  facts  are  evident  from 
the  testimony,  beyond  reasonable 
controversy:  Defendant  alone  had 
access  to  the  brakes,  and  could  have 
stopped  the  car  at  once;  defendant 
continued  to  run  the  car  in  defiance 
of  the  sheriff's  authority,  to  escape 
arrest  by  getting  into  Maryland. 

The  case  turns  on  the  soundness 
and  applicability  to  the  evidence  of 
the  following  request  of  defendant, 
refused  by  the  district  judge :  "The 
jury  are  further  instructed  that  the 
offense  with  which  the  defendant 
stood  indicted  at  the  time  when  it 
is  alleged  that  the  sheriff,  Donald  P. 
Davis,  attempted  to  arrest  him,  ia  a 
misdemeanor,  and  that  in  making 
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an  arrest  for  the  committing  of  a 
misdemeanor  the  sheriff,  or  other 
officer  of  the  law.  is  not  justified  in 
taking  human  life,  or  in  employing 
any  method  or  means  in  making 
such  arrest  as  will  expose  the  person 
to  be  arrested,  or  those  accompany- 
ing him.  to  serious  risk  or  deadly  in- 
jury, unless  the  party  whom  such 
officer  is  attempting  to  arrest  re- 
sists such  arrest  in  some  manner 
more  serious  than  by  attempting  to 
run  away  from  such  officer;  and 
even  if  the  jury  believe  from  all  the 
evidence  that  the  defendant  at- 
tempted to  avoid  arrest  at  the  hand 
of  the  sheriff  by  simply  fleeing  from 
said  sheriff,  and  that  said  sheriff  at- 
tempted to  make  such  arrest  of  the 
defendant  in  such  a  reckless  manner 
as  not  only  greatly  to  endanger  the 
life  of  the  defendant  and  his  four 
children,  who  were  in  the  defend- 
ant's automobile,  but  in  such  a  reck- 
less manner  that  the  automobile  in 
which  the  defendant  was  then  and 
there  riding  was  wrecked  as  a  result 
of  such  recklessness  on  the  part  of 
the  said  sheriff,  thereby  causing  the 
death  of  said  sheriff,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this 
case,  and  the  verdict  of  the  jury 
should  be  for  the  defendant." 

The  law  of  the  case  was  given  to 
the  jury  in  these  two  propositions — 
the  first  at  request  of  plaintiff,  and 
the  second  at  request  of  defendant : 

(1)  *The  jury  are  instructed 
that,  under  the  uncontradicted  evi- 
dence in  this  case,  Donald  P.  Davis, 
deceased,  on  the  27th  day  of  June, 
1917,  was  sheriff  of  Mineral  county. 
West  Virginia,  and  had  in  his  pos- 
session a  warrant  for  the  arrest  of 
the  defendant,  and  on  said  date  saw 
the  defendant  driving  on  ChUd's 
avenue,  in  the  town  of  Piedmont, 
West  Virginia,  in  his  motor  car,  and 
the  said  defendant  then  and  there 
knew  that  the  said  Donald  P.  Davis 
had  a  warrant  for  his  arrest ;  and  if 
the  jury  believes  from  the  evidence 
that  the  defendant  understood  that 
the  said  Donald  P.  Davis  then  and 
there  wanted  to  arrest  him,  and  that 
the  said  defendant  while  driving 
said  car  on  Child's  avenue  saw  the 


said  Donald  P.  Davis  approach  his 
car,  as  he  believed,  for  the  purpose 
of  arresting  him,  but  that  the  said 
defendant  then  and  there  made  an 
effort  to  escape  from  arrest  by 
speeding  up  his  automobile,  and  fur- 
ther find  that  the  said  Donald  P. 
Davis  thereupon  stepped  on  the  run- 
ning board  of  the  said  automobile  in 
order  effectually  to  place  said  de- 
fendant under  arrest,  and  further 
find  that  the  said  defendant  then 
and  there  had  his  car  under  control, 
and  could  have  stopped  his  car,  but, 
on  the  other  hand,  increased  the 
speed  of  the  said  automobile  for  the 
purpose  of  escaping  from  arrest,  and 
further  find  that  in  his  effort  to  es- 
cape arrest  the  car  of  the  said  de- 
fendant was  driven  at  a  dangerous, 
reckless,  and  unlawful  speed  by  the 
defendant,  and  so  negligently  and 
recklessly  that  the  said  car  was  run 
against  one  of  the  iron  supports  of 
the  bridge  leading  from  Piedmont, 
West  Virginia,  to  Westemport, 
Maryland,  and  that  as  a  result  there- 
of the  said  Donald  P.  Davis  was  so 
seriously  injured  that  from  the  ef- 
fects thereof  he  died  soon  there- 
after, then  the  verdict  of  the  jury 
shall  be  for  the  plaintiff." 

(2)  "The  jury  are  instructed  that 
unless  they  shall  find  by  a  fair  pre- 
ponderance of  the  evidence  that  the 
defendant,  in  a-  wilful  attempt  to 
escape  arrest,  intentionally  increased 
the  speed  of  his  automobile  with  a 
view  of  escaping  from  the  state  of 
West  Virginia,  or.  with  such  intent, 
failed  to  use  means  (if  such  were 
accessible  to  him)  which  a  reason- 
ably prudent  and  law-abiding  per- 
son would,  under  the  circumstances, 
have  used  to  stop  the  car,  then  the 
plaintiff  cannot  recover,  and  your 
verdict  should  be  for  the  defendant." 

We  think  this  was  a  fair  state- 
ment of  the  law  applicable  to  the 
facts,  and  that  the 
request  refused  was  fSn^^iS^.  ** 
not   applicable.      A 
sheriff  may  not  kill  •  or  imperil  life 
in  the  effort  to  arrest   a  person 
charged  with  a  miiftdemeanor  or  to 
prevent  his  escape  after  arrest-     2 
R.  C.  L.  471 ;  Thomas  v.  Kinkead,  66 


Ark.  602, 15  L.R.A.  668,  29  Am.  St. 
Bep.  68,  18  &  W.  864;  Brown  v. 
Weaver,  76  Miss.  7,  42  L.R.A.  423, 
71  Am.  St.  Rep.  612,  23  So.  388; 
State  use  of  Johnson  v.  Cunningham, 
107  Miss.  140,  51  L.R.A.(N.S.)  1179, 
65  So.  116. 

In  this  case  there  can  be  no 
doubt  that  the  act  of  the  sheriff  in 
stepping  on  the  car  by  the  side  of 
defendant  with  his  warrant  indicat- 
ed to  defendant  the 
purpose  to  take  him 
into  custody  as  distinctly  as  if  the 
sheriff  had  walked  up  to  him  on  the 
street  and  touched  him  on  the 
shoulder  with  the  announcement  of 
arrest,  and  was  a  complete  arrest. 
2  R.  C.  L.  445;  Rhodes  v.  Walsh,  66 
Minn.  542,  23  L.R.A.  632,  57  N.  W. 
212.  The  arrest  not  only  conferred 
legal  control  and  custody  of  the  body 
of  the  defendant,  but,  as  a  necessary 
incident,  the  legal  custody  and  con- 
trol of  the  autoniobile  in  which  he 
was  riding.  The  fallacy  in  the  re- 
quest refused  was  in  assuming  that 
defendant  had  legal  control  of  the 
car,  and  asking  the  submission  to 
the  jury  of  the  question  whether  the 
defendant  was  resisting  the  arrest 
in  some  manner  no  more  serious 
Uian  by  simply  attempting  to  run 
away  and  attempting  to  avoid  arrest 
by  simply  fleeing  from  the  sheriff. 
The  conduct  of  defendant  was  much 
more  than  a  mere  attempt  to  escape. 
It  was  aggressive  resistance.  After 
the  sheriff  stepped  on  the  car  and 
made  the  arrest,  the  struggle  for 

control  of  the  ma- 
T^iSt^liJt        chine  between  him 

and  the  defendant 
was  an  unlawful  struggle,  initiated 
not  by  the  officer,  but  by  the  defend- 
ant, to  wrest  the  machine  from  law- 
ful control,  asserted  arid  taken  by 
the  officer.  By  initiating  and  per- 
sisting in  the  effort  to  wrest  the 
control  of  the  car  from  the  Sheriff, 
the  defendant  took  the  risk  of  hfs 
unlawful  and  aggressive  action.  It 
was  the  duty  of  the  sheriff  to  over- 
come this  active  resistance  by  force 
proportionate  to  it.  Hawkins  v. 
Com.  61  Am.  Dec.  161,  note;  State 
V.  Evans,  84  Am.  St.  Rep.  696,  note ; 
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State  V.  Erakus,  6  Boyce  (Del.)  826, 
93  Atl.  654;  Leger  v.  Warren,  51 
L.R.A.  215,  note ;  2  R.  C.  L.  470.  The 
principle  stated  has  been  applied  in 
analogous  cases. 

After  demanding  the  opening  of 
the  doors  of  a  man's  dwelling  house, 
it  is  the  duty  of  an  officer  with  a 
warrant  charging  a  misdemeanor  to 
break  the  doors,  and  if  the  accused 
resists,  and  in  the  struggle  injures 
or  kills  the  officer,  he  is  a  wrong- 
doer. 5  C.  J.  426 ;  Farmer  v.  Sellers, 
89  S.  C.  492,  72  S.  E.  224. 

An  officer  has  the  right  to  stop  a 
train  or  stagecoach  to  effect  an  ar- 
rest. St.  Johnsbury  &  L.  C.  R.  Co. 
V.  Hunt,  60  Vt.  588,  1  L.R.A.  189, 
6  Am.  St.  Rep.  138,  15  Atl.  186; 
Brunswick  ft  W.  R*  Ck).  v.  Ponder, 
117  Ga.  68,  60  L.R.A.  718,  97  Am. 
St.  Rep.  152,  43  S.  E.  430,  13  Am. 
Neg.  Rep.  254.  Inevitably  it  follows 
that  if,  in  the  exercise  of  the  duty 
to  stop  the  train  and  make  the  ar- 
rest, the  officer  steps  on  the  enginls, 
and  the  engineer  initiates  a  struggle 
with  the  officer  to  wrest  the  tempor- 
ary control  of  the  D€«tii-e«i.«e4 
engine  from  him,  he  ^y  '«"«""»f„^ 
is  Uable  for  the  con-  ••-•^-^'•wuty. 

sequences  of  the  struggle.  It  would 
hardly  be  disputed  that  if  defend- 
ant, after  arrest,  had  pointed  a  gun 
at  the  sheriff  as  a  means  of  effect- 
ing his  escape,  and  in  the  struggle 
for  the  possession  of  the  gun  it  had 
been  accidentally  discharged  and 
killed  the  sheriff,  the  defendant 
would  be  civilly  liable.  It  is  true 
that,  if  in  such  a  struggle  initiated 
by  the  defendant  the  officer  does  a 
wanton  or  malicious  act  resulting  in 
injury  to  the  defendant,  he,  arid  not 
the  defendant,  would  be  responsible. 
2  R.  C.  L.  470;  5  C.  J.  424.  But  in 
this  case,  even  if  the  sheriff,  in  the 
excitement  of  the  struggle  initiated 
by  the  defendant,  did  so  move  the 
wheel  that  the  car  struck  the  bridge, 
it  would  be  beyond  all  reason  to  say 
that  the  jury  could  find  he  mali- 
ciously or  wantonly  ran  a  car  going 
20  to  25  miles  an  hour  against  the 
bridge,  when  he  knew  that  the  im- 
pact would  almost  certainly  result 
in  his  own  death  or  serious  injury. 
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The  overwhelj»ing ,  presumptiop  is 
against  such  an  inference. .  Viewing 
the  testimony  moat  favorably  to  the 
defendant,  th^  only  reasonable  in- 
ference is  that  the  defendant,  after 
his  arrest  and  after  the  sh^iff  had 
assumed  legal  control  of  the  car, 
undertook  to  wrest  it  from  the 
sheriff's  legal  custody,  and  in  conse- 
quence of  the  struggle  thus  begun 
by  the  defendant  the  car  was  un- 
intentionally driven  against  the 
bridge. 

Davis  was  an  officer  of  the  state 
of  West  Virginia,  executing  its  war- 
rant for  the  arrest  of  the  defendant. 
His  duty  to  enforce  that  warrant 
and  the  duty  of  the  defendant  not  to 
resist  within  that  state  fall  within 
the  principle  thus  forcefully  laid 
down  by  Justice  Bradley  in  Ex  parte 
Siebold,  100  U.  S.  371,  25  L.  ed,  717: 

"Why  do  we  have  marshals  at  all, 
if  they  cannot  physically  lay  their 
hands  on  persons  and  things  in  the 
performance  of  their  proper  duties  ? 
What  functions  can  they  perform  if 
they  cannot  use  force?  In  execut- 
ing the  processes  of  the  courts,  must 
they  call  on  the  nearest  constable 
for  protection?  Must  they  rely  on 
him  to  use  the  requisite  compulsion, 
and  to  keep  the  peace,  whilst  they 
are  soliciting  and  entreating  the 
parties  and  bystanders  to  allow  the 
Jaw  to  take  its  course  ?    .    .    . 

"The  argument  is  based  on  a 
strained  and  impracticable  view  of 
the  nature  and  powers  of  the  nation- 
al government.  It  mu^t  execute  its 
powers,  or  it  is  no  government.  It 
must  execute  them  on  the  land  as 
well  as  on  the  sea,  on  things  as  well 
as  on  persons.  And,  to  do  this,  it 
must  necessarily  have  power  to  com- 
mand obedience,  preserve  order,  and 
keep  the  peace;  and  no  person  or 
power  in  this  land  has  the  right  to 
resist  or  question  its  authority,  so 
long  as  it  keeps  within  the  bounds 
of  its  jurisdiction." 

Under   these   circumstances   the 


first  request  of  the  defendant  grant- 
ed by  the  court  was  as  favorable  as 
the  defendant  had  the  right  to  ask, 
especially  when  it  is  considered 
with  the  conditions  of  recovery  set 
out  in  plaintiff's  first  request. 

The  defendant  had  been  tried  in 
the  state  court  under  a  criminal 
charge  of  responsibility  for  the 
death  of  Davis.  By  stipulation, 
"that  either  the  plaintiif  or  the  de- 
fendant may  read  from  a  copy  of  the 
record  in  said  criminal  case  as  testi- 
mony, to  the  jury,  the  evidence  of 
any  of  the  witnesses  who  testified 
in  said  criminal  case,  from  the  rec^ 
ord  in  said  criminal  case,  *  without 
the  personal  attendance  of  any  of 
the  said  witnesses,  and  said  testi- 
mony, when  read  to  the  jury,  is  to 
have  the  same  effect  as  if  the  said 
witnesses  were  present  in  court  and 
so  testified,  so  far  as  the  same  may 
be  admissible  in  evidence."  Under 
this  stipulation  the  defendant  of- 
fered, as  tending  to  prove  that 
defendant  was  not  attempting  to 
escape,  the  statement  of  Mr.  Whit- 
worth,  one  of  defendant's  counsel  in 
the  state  court,  which  had  been  of- 
fered in  the  criminal  trial  there,  but 
rejected  as  incompetent.  This  state- 
ment was  to  the  effect  that,  under 
Mr.  Whitworth's  advice,  defendant 
was  ready  to  give  bond  for  his  ap- 
pearance, and  thus  avoid  formal  ar- 
rest by  the  sheriff  under  the  war- 
rant held  by  him.  As  this  was  not 
the  evidence  of  any  witness  who 
testified  in  the  criminal  case,  it  is 
not  covered  by  the  stipulation.  But, 
waiving  that,  its  exclusion  was 
harmless,  in  view  of  the  conclusive 
evidence  that  defendant  was  trying 
to  escape. 

Affirmed. 

Petition  for  writ  of  certiorari  de- 
nied by  the  United  States  Supreme 
Court,  November  10,  1919  (U.  S. 
Adv.  Ops.  1919-1920,  p.  65)  —  U. 
S.  — ,  64  L.  ed.  — ,  40  Sup,  Ct.  Rep. 
54. 
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Cml  lialHlity  for  killing  cmt  injuring  cme  who  was  attempting  to  nudie  an  arrest. 


The  questioii  considered  in  the  re* 
ported  case  (Weissengopp  v.  Davis, 
ante,  807),  of  civil  liability  for  kill- 
ing an  officer  or  person  attempting 
to  make  an  arrest  or  to  execute  a 
search  warrant,  seems  to  have, arisen 
in  only  a  few  eases.  Damages  for 
death  ander  these  circumstances  were 
recovered  in  the  Wei8SE19€M>ff  Casb, 
and  also  in  Young  v.  Young  (1910) 
141  Ky.  76,  132  S.  W.  16&,  and  Farmer 
▼.  Sellers  (1911)  89  S.  €.  492,  72  S.  E. 
224. 

In  Farmer  v.  Sellers  (S,  C.)  supra, 
damages  were  recovered  for  the  kill- 
ing by  the  defendant  of  a  constable 
who  was  attempting  to  enter  the  de- 
fendant's house  to  search  for  contra- 
band liquor,  the  questions  considered 
being  whether  the  constable  was  an 
oiBcer  whose  authority  to  execute  a 
search  warrant  the  defendant  was 
bound  to  respect,  or  was  a  mere  tres- 
passer,, and  whether  the  search  war-* 
rant  was  sufficient.  The  court  stated 
that  the  defendant  asked  the  court  to 
lay  down  as  the  law  the  utterly  unten** 
able  priaj^osition  that  the  defendant 
could  treat  the  constable  as  a  mere 
intruder  in  the  <Ace.  of  coiistable  and 
a  bald  trespasser  on  his  pren^es,  be* 
cause  of  certain  alleged  irregularities 
in  bis  appointment  and  qualifications 
as  a  constable.  It  was  held  also  that 
the  delay  of  fori^^ght  days  in  serv^ 
iag  the  warrant  was  not  sufficient,  as 
matter  of  law,  to  destroy  its  force,  but 
tiiat  the  question  wh^her*  the  execu- 


tion of  the  warrant  had  been  unrea- 
sonably delayed  had  been  properly 
submitted  to  the  jury.  And  this  con- 
clusion, the  court  said,  made  unneces- 
sary the  consideration  of  the  question 
whether  the  defendant  would  not  have 
shot  at  his  peril  in  resisting  an  officer 
demaading  admittance  under  a. search 
warrant,  even  after  the  expiration  of 
a  reasonable  time  from  the  date  of  it» 
issuance.*  ' 

The  questions  considered  in  Young 
V.  Young  (1910)  141  Ky.  76,  132  S.  W. 
1^,  where  k  lunatic  sltot-imd  killed  a 
deputy  sheriff  who  was  attempting  to 
take  him  into  custody,  are  not  entirely 
peculiar,  to  the  subject  under  considr 
eratjoi^,  It  was  held  that  the  fact  of 
lunacy  would  not  rdteve  from  civil 
liability  for  deltth  on  the  tiieory  that 
the  luncltiG  was  not  reeponsible  for  his 
acts,  or^  on  the  ground  that  the  stat- 
ute couid  not  apply  to  him  in  that  it 
gave  to  the  widow  and  minor  child  ot 
the  person  killed  by  "the  careless, 
wanton,  or  malicious"  use  of  firearms, 
not  ini  self-*def ense,  an  action  against 
the  i)erson' Who  eommitted  the  killing. 
The  court  said  that  while  it. might  be 
true  that*  clarelessness  or  malice  could 
not  be  imputed  to. a  luifotic,  the  word 
''wanton''  applied  aptly  to  the  facts  of 
the  case,  it  was  held  also  that  r  alle- 
gations in  the  petition  were  sufflcieat 
that  the  killing  was  "unlawful  and 
wrongful,"  and  not  in  self-defense. 

R.  £•  H. 


RE  ESTATE  OF  JOHN  A.  McI^AMARA,  Deceased. 


JOHN  HAMILTON  McNAMARA,  by  Guardian,  Respt, 

V. . 

MARY  JEANETTE  McNAMARA  et  al.,  Appts. 

OaHf«mia  8upt<etne  Ooutt  (In  BaiM)  "Angu»t  26,  1910. 

•  J 

(-^  Cal.  — ,  183  Pac.  552.) 

lalard  —  exoeptienal  period  of  gestation  —  presunqptieii,  of  legitimacy. 

1.  The  coTiclualve  plresninption  ctf  legitimacy  doeg  not  prevail  wherfe  a 
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child  was  bom  an  exceptional  time  after  separation  of  husband  and  wife, 
although  the  period  was  a  possible  one. 

[See  note  an  this  qtiestion  beginning  on  page  329.] 


Appeal  —  rehearing  —  time  of  allow- 
ance. 

2.  That  an  order  granting  a  rehear- 
ing was  not  filed  within  the  time  al- 
lowed by  the  Constitution  for  granting 
rehearings  is  immaterial  if  the  order 
was  actually  passed  within  the  re- 
quired time. 

—  correction  of  record. 

3.  The  date  upon  an  order  granting 
a  rehearing  on  appeal  will  be  correct- 
ed, to  make  it  Sipeak  the  truth,  where  it 
indicates  that  the  order  was  not  with* 
in  the  time  allowed  by  the  Constitu- 
tion. 

Bastardy   —   presumption    of    inter- 
course. 

4.  Upon  the  question  of  bastardy, 
intercourse  between  husband  and  wife 
when  they  were  last  together  with  op- 
portunity for  intercourse  will  be  con- 
<^lusively  presumed. 

[See  8  R.  C.  L.  728.] 

—  weighing  of  probabilities  between 
husband  and  another. 

5.  In  cases  where  only  usual  or  nor- 
mal periods  of  gestation  are  involvedr 
there  will  be  no  guessing  or  weighing 
of  probabilities  as  to  the  fatherhood 
of  a  child,  where  the  husband  and  an- 
other person  both  had  access  to  the 
mother  during  such  period. 

[See  3  R.  C.  L.  738,  739.] 

Evidence  —  judicial  notice  -*-  period 
of  gestation* 

6.  The  court  may  take  judicial  no- 
tice that  304  days  is  greater  than  the 
usual  or  normal  period  of  gestation, 
and  for  that  purpose  may  seek  infor- 
mation outside  the  records  in  the  case 
before  it. 

—  statutory    presumption    of    legiti- 
macy. 

7.  The  statutory  presumption  that 
children  born  within  10  months  after 
dissolution  of  a  marriage  are  legiti- 
mate is  merely  prima  facie. 

—  making  presumption  conclusive. 

8.  A  stotntory  declaration  that  chil- 
dren bom  within  10  months  after  dis- 
solution of  a  marriage  shall  be  pre- 
sumed to  be  legitimate  does  not  de- 
clare a  policy  which  will  require  the 
court  to  make  the  presumption  con- 
clusive. 

Bastard  —  statutory  presumption  of 
legitimoler  ^  mcmtm* 

9.  The  10  months  mentioned  by  a 


statute  raising  a  presumption  of  legit- 
imacy of  children  bom  within  10 
months  after  dissolution  of  a  mar- 
riage must  be  taken  to  be  months  of  30 
days. 

Evidence  —  presumption  of  legitimacy 
—  overcoming. 

10.  The  prima  facie  presumption  of 
legitimacy  of  every  child  bom  in  wed- 
lock can  be  overcome  only  by  clear 
and  satisfactory  evidence. 

[See  3  R.  C.  L.  725.] 

—  bastardy  —  sufficiency. 

11.  A  finding  of  bastardy  is  anp- 
ported  by  evidence  that  a  woman  left 
her  husband  and  cohabited  with  an- 
other, had  a  full  menstrual  period 
after  so  doing  within  a  normal  period 
after  which  the  child  was  born,  but 
after  an  abnormal  period  after  the 
separation,  and  that  all  parties  con- 
cerned regarded  the  child  as  that  of 
her  paramour.  " 

Parent  and  child  —  adoption  —  suffi- 
ciency of  evidence. 

12.  Sufficient  acknowledgment  of  an 
illegitimate  child  to  constitute  adop- 
tion is  shown  by  the  father's  signing 
the  birth  certificate,  acknowledging 
the  child  to  be  his,  and  receiving  the 
child  into  the  father's  family,  caring 
for  it  as  his  child. 

[See  8  R.  C.  L.  741.] 

—  family  —  establishment 

13.  A  man  may  establish  a  family 
consisting  of  himself,  a  woman  with 
whom  he  is  living  without  marriage, 
and  their  illegitimate  child,  so  as  to 
effect  the  adoption  of  the  child  by  car* 
ing  for  it  in  such  family. 

[See  3  R.  C.  L.  742.] 

Evidence  —  of  wife  —  nonaccess  of 
husband. 

14.  A  wife  may  testify  to  nonaccess 
by  her  husband  after  separation  from 
him,  in  a  controversy  over  the  legiti- 
macy of  her  child,  under  statutes  per- 
mitting evidence  of  facts  from  which 
those  in  dispute  are  logically  infera- 
ble, and  making  all  persons,  without 
exception,  who  can  perceive  and  make 
known  their  perceptions  .to  others,  wit- 
nesses. 

[See  8  R.  C.  L.  732.] 

—  declarations  of  paternity. 

15.  Declarations  of  a  man  that  he  is 
father  of  a  child  are  admissible  for 


the  purpose  of  proving  acknowledg- 
ment and  adoption  of  it. 

—  declarations  of  pedigree, 

16.  Declarations  of  one  since  de- 
ceased that  he  was  father  of  a  child 
are  admissible  on  the  qnestion  of  pedi- 
gree. 

[See  1  B.  C,  L.  502-504;  8  R.  C.  L. 
785.] 

«— abseaee   of   negative  evidence  of 
paternity. 

17.  Evidence  of  declarations  of  a 
nan  that  he  was  father  of  a  child  born 
to  another  man's  wife  after  the  par- 
ties had  separated  is  not  inadmissible, 
because  it  had  not  been  shown  that  the 
husband  was  not  the  child's  father. 


KB  McNAMARA. 
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—  declarations  as  to  destination  of 
husband. 

18.  Upon  the  question  of  paternity 
of  a  child  born  to  a  woman  who  has 
separated  from  her  husband,  decla- 
rations of  the  husband  after  the  repa- 
ration that  he  was  going  to  a  certain 
place,  where  his  wife  was  not»  are  ad- 
missible. 

Appeal  —  admission  of  inadmissible 
evidence  —  nonprejudicial  error* 

19.  A  case  will  not  be  reversed  for 
the  admission  of  inadmissible  evidence 
if  its  bearing  upon  the  real  dispute  is 
so  slight  that  it  is  impossible  that 
prejudice  could  have  resulted  from 
its  admission. 

[See  2  R.  C.  L.  250.] 


^  (Melvin,  J.,  dissents.) 


Appeal  by  objectors  from  an  order  of  the  Superior  Court  for  Lod 
Angeles  County  (Rives,  J.)  awarding  partial  distribution  of  the  estate  of 
John  A*  SfcNamara,  decedent,  to  petitioner.    Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court. 


Messrs.  Daniel  If.  Honsaker,  Boyd 
C  Barrington,  and  Hunsaker,  Britt,  & 
Edwards*  for  appellants : 

When  it  appeared  by  petitioner's  evi- 
dence that  the  child  was  born  during 
lawful  wedlock  of  the  Bettencortes, 
husband  and  wife,  and  that  there  was 
access  of  the  husband  within  10 
months  next  previously,  and  no  proof 
of  his  impotency,  and  hence  that,  ac- 
cording to  the  laws  of  nature,  Antonio 
F.  Bettencorte  might  have  been  the 
father  of  the  ehild,  the  court  should 
have  received  no  further  evidence. 

Hemmenway  v.  Towner,  1  Allen, 
209;  Re  Walker,  176  Cal.  40i,  168  Pac. 
691;  Hargrave  v.  Hargrave,  9  Beav. 
552,  50  Eng.  Reprint,  457,  15  L.  J.  Ch, 
N.  S.  280;  Banbury  Peerage  Case,  1 
Sun.  &  Stu.  153,  57  Bng.  Reprint,  62; 
Gordon  v.  Ctordon,  L.  R.  [1903]  P.  141, 
72  L.  J.  Prob.  N.  S.  33,  89  L.  T,  N.  S. 
73;  Kennedy  v.  State,  117  Ark.  113, 
LJI.A.1916B,  1052,  173  S.  W.  842,  Ann. 
Cas.  1917A,  1029;  Poote  v.  State,  65 
Tex.  Grim.  Rep.  868,  144  S.  W.  275, 
Ann.  Cas.  1916A,  1184. 

It  was  manifest  error  to  allow  Mrs. 
Bettencorte  to  give  testimony  tending 
to  show  nonaccess  of  her  husband. 

Re  Mills,  137  Gal.  298>  92  Am.  St 
Rep.  175,  70  Pac.  91;  Mink  v.  State,  60 
Wis.  583,  50  Am.  Rep.  386,  19  N.  W. 
445;  Bell  v.  Territory,  8  Okla.  75,  56 
Pac.  853;  People  v.  Case,  171  Mich. 
282,  137  N.  W.  56;  Foote  v.  State,  65 


Tex.  Grim.  Rep,  868,  144  S.  W.  275, 
Ann.  Cas.  1916A,  1184;  Wallace  v. 
Wallace,  137  Iowa,  37,  14  L.R,A. 
(N.S.)  544,  126  Am.  St.  Rep,  263,  114 
N.  W.  527,  15  Ann.  Cas.  761:  Kennedy 
V.  State,  117  Ark.  113,  L.R.A.1916B, 
1062,  173  S.  W.  842,  Ann.  Cas.  1917A, 
1029;  Dennison  v.  Page,  29  Pa.  420, 
72  Am.  Dec.  644;  Powell  v.  State,  84 
Ohio  St.  165,  36  L.B.A.(N.S.)  265,  95 
N.  E.  660;  Flint  v.  Pierce,  136  N.  Y. 
Supp.  1056. 

The  court  erred  in  admitting  evi- 
dence of  the  declarations  of  John  A. 
McNamara  indicative  of  his  opinion 
that  the  infant  called  John  Hamilton 
McNamara  was  his  child. 

Scanlon  v.  Walshe,  81  Md.  118,  48 
Am.  St.  Rep.  488,  81  Atl.  498;  Hem- 
menway V.  Towner,  1  Allen,  209; 
Grant  v.  Mitchell,  83  Me.  28,  21  Atl. 
178;  Powell  v.  State,  84  Ohio  St.  165, 
36  L,R.A.(N5.)  255,  95  N.  B.  660; 
Montgomery  v.  Montgomery,  3  Barb. 
Ch.  132;  Bethany  Hospital  v.  Hale,  64 
Kan.  367,  67  Pac.  848. 

The  court  erred  in  allowing  testi- 
mony of  the  declaration  of  Antonio  F. 
Bettencorte  about  an  intended  jour- 
n^  to  Redding. 

Wallace  v.  Wallace,  137  Iowa,  87, 14 
L.B.A.(N.S.)  544,  126  Am.  St.  Rep. 
253, 114  N.  W.  527,  15  Ann.  Casw  761. 

There  was  no  competent  evidence  to 
sustain  the  findings  that  ever  since 
December  24,  1913,  husband  and  wife 
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had  no  intercourse  and  no  communi- 
cation of  any  kind  until  about  the 
month  of  May,  1914. 

Van  Aemam  v.  Van  Aemam,  1  Barb: 
Ch.  B75 ;  Banbury  Peerage  Case,  1  Sim. 
&  Stu.  157,  57  Eng.  Reprint,  64;  Re 
Walker,  176  Cal.  402,  168  Pac.  691; 
Powell  V.  State,  84  Ohio  St.  165,  86 
L.R.A.(N.S.)  255,  95  N.  E.  660. 

There  never  was  any  receiving  or 
adoption  of  said  child  by  John  A.  Mc- 
Namara  "into  his  family,"  within  the 
meaning  of  §  230,  Civil  Code. 

Re  Jones,  166  Cal.  108,  135  Pac.  288. 

Mr.  Joseph  L.  Lewinis^riin  also  for 
appellants. 

Mr.  John  W.  Carrigan  for  respond* 
ent. 

Obey,  J.,  delivered  the  opinion  of 

the  court: 

Preliminary  to  the  discussion  of 
this  appeal  it  is  advisable  to  correct 
the  record  of  this  court  regarding 
it.  It  was  decided  by  us  in  depart- 
ment on  December  18,  1918.  A  pe- 
tition for  rehearing  in  banc  was 
duly  ftlied,  ahd  on  January  17, 1919, 
an  order  was  signed  by  the  chief 
justice  and  two  associate  justices 
directing  a  rehearing.  This  was 
within  thirty  days  after  the  judg- 
ment in  department,  and  therefore 
within  the  time  prescribed  by  the 
Constitution  within  which  rehear- 
ings  may  be  granted.  It  appears, 
however,  that  the  order  was  given 
the  date  of  January  18,  1919,  which 
waiS  thirty-one  days  after  the  de- 
partment decision,  and  not  within 
the  prescribed  time.  The  order  was 
also  marked  by  the  clerk  as  filed  on 
January  18,  1919. 

The  fact  that  the  paper  on  which 
the  signed  order  was  written  was 
not  marked  by  the  clerk  as  filed  until 
after  the  expiration  of  the  period  of 
30  days  from  the  time  of  the  depart- 
ment decision  is  not  material  to  the 
vididity  of  the  order.  The  joint  ac- 
tion or  concurrence  of  four  associate 
justices  or  of  the  Chief  Justice  and 
two  associate  justices  ''is  the  thing 
required  to  constitute  the  action  of 
the  court"  (Const,  art.  6,  §  2) ,  and^ 
in  contemplation  of  law,  this  joint 
action  is  taken  when  the  required 
number  of  justices  "have,  in  writ- 
ing, declared  their  concurrence  in 
the  otxJer  with  intent  to  make  it  an 


order."  "The  filing  of  the  order  in 
the  clerk's  office  within  the  pre- 
scribed time  was  not  essential  to  its 
validity,"  if  it  was  regularly  made 
within  that  time  by 
the  necessary  num- 
ber of  jHistices.  Peo-  liToV^ee. 
pie  V.  Ruef,  14  Cal. 
App.  624,  626^  114  Pac.  48, 64; 
V.  Edwards,  95  Cal#47,  30  Pac.  134; 
Von  Schmidt  v.  WMber,  99  Cal.  515, 
34' Pac.  109.  It  is  therefore  un- 
necessary, as  matter  of  law,  to  cor- 
rect the  entry  as  to  the  time  of 
filing,  or  to  order  a  filing  nunc  pro 
tunc  as  of  January  17, 1919.  -  But  as 
the  date  of  the  order  makes  it  ap- 
pear that  it  was  made  after  the 

expiration  of  the  30    -eorreetlom 

days,  contrary  to  •'  '•«•'«• 
the  fact,  and  might  tend  to  cast 
doubt  on  the  validity  of  further  ac- 
tion by  the  'court  in  the  case,  we 
deem  it  advisable  to  correct  the 
order  in  that  respect. 

It  is  therefore  ordered  that  the 
order  heretofore  made  in  this  case 
vacating  the  judgment  previously 
entered  herein  in  department,  and 
directing  a  hearing  thereof  before 
the  court  in  banc,  be,  and  the  same 
is  hereby,  corrected  us  to.  its  date  by 
striking  out  the  wor6a  "January 
18th,  1919,"  as  written  therein,  and 
inserting  instead  ther^f  the  words 
"January  17th,  1919,"  the  same  be- 
ing the  true  date  of  the  making  of 
said  order. 

Passing  now  to  the  consideration 
of  the  appeal  itself,  it  appears  that 
the  decedent,  John  A.  McNamara, 
died  May  10,  1916,  unmixed  and 
without  a  valid  will.  In  the  course 
of  the  administration  of  his  estate, 
one  John  H.  McNamara,  a  minor, 
through  his  guardian,  presented  a 
petition  for  partial  distribution  of 
the  estate  to  him,  alleging  that  he 
was  the  illegitimate  diild  of  the  de- 
cedent, and  that  he  had  been  legiti- 
mated by  adoption  in  the  manner 
prescribed  by  §  230  of  the  Civil 
Code.  The  section  mentioned  pro- 
vides for  legitimation  rather  than 
for  adoption  in  the  ordinary  sense, 
and,  in  order  that  the  petitioner's 
right  of  heirship  be  established,  it 
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was  necesstty  £to  him  to  Ishow  tlmt 
he  was  in  fact. tike  illegitimate  son 
<^  tbe  deeedent^  and  also  that  be  had 
been  adopted  by  the  deeedeat  ia  the 
maaner  specified  by  tbe  .Code  sec- 
tion. The  heirs  of  the  <lecieuieiit»  if 
the  child  were  not  hid  h^^  were.two 
fiiatera,  and  these  aist»-a  filed  ab- 
jections to  the  child's  petiti<Hi»  and 
in  particular  took  issue  witb  the  al- 
legations of  the  petition  as  to  both 
of  the  two  elements  required  by  the 
Code  section  for  legitimation;  &at 
i8»  as  to  the. petitioner  being  in  fact 
the  offspring  of  the  decedent^  and 
as  to  his  having. been  adopted  by 
him.  There  were  other  issues  made, 
but  the  two  issues  mentioned  were 
the  real  Issues  and  alone  need  to  be 
considered.  The  cause  was  tried 
without  a  jury,  the  lower  court 
found  for  the  diild  upon  both  issues, 
and  made  an  order  of  partial  dis- 
tribution in  his  favor.  From  this 
order  the  sisters  appeal,  and  urge 
that  the  findings  of  tiie  lower  court 
in  the  child's  favor  is  not  supported 
by  the  evidence  as  to  either  issue. 
Certain  rulings  in  the  admission  ot 
evidence  are  also  complained  of^ 
The  chief  oontNition  is  over  the  find^ 
ing:  of  paternity,  and  will  be  first 
considered. 

The  salient  facts  are  that  the  pe- 
titioner is  the  child  of  a  Mrs.  Betten*- 
corte.  She  was  quite  a  young 
woman,  and  had  married  one  An« 
tonio  F.  Bettencorte  in  July,  1918, 
and  lived  with  him,  occupsdng  the 
same  apartment^  up  to  and  throu^ 
the  night  of  December  28d  of  the 
same  year.  On  the  morning  of  1^ 
following  day  she  went  with  her 
husband  to  tiie  city  of  San  Jose,  a 
few  miles  from  where  th^y  reskied, 
and  there  left  him  about  noon  to  go 
immediately  with  McNamara,  the 
decedent,  witii  whom  she  lived  prac* 
tically  continuously  thereafter  until 
his  death.  She  never  saw  her  huB* , 
band  again  but  onee,  and  then^under 
circumstances  that  preclude  the  pos^ 
sibUity  of  intercourse  between  thenu 
As  throwing  some  lig^t  on  the  re-  ' 
lations  of  the  parties  and  the  char* 
acter  of  the  mother,  it  may  be  men? 
tioned  that  she  had  been  engaged  td  \ 


McNamara^  had  had  some  qwti?el 
with  him,  and  had  immediate^  mar- 
ried Bettencorte*  She  seems  to  have 
found  :bi^r8elf>veiy  unhappy  in  her 
marriage,  neter  ta  have  lost  her  a£- 
.fection  for  McNanmraf  und  in  her 
.unhappiness  to.  have  tum^  te  him. 
-She  had  no  illicit  relations  with  Mc- 
Namara prior  to  her  finally  leaving 
hear  hosl^ad,  and  there  is  in  the 
jrecord  up  evidence^  in  fact  no  breath 
of  suspicion,  that  she  had  illicit  re- 
lations with  anyone  but  McNamara. 

On  October  24,  1914,  just  10 
calendar  months,  or  304  days,  after 
Mrs«  Bettencorte  left  her  husband, 
the  child  was  born.  No  questioti 
seems  ever  to  have  occurred  to  any- 
one until  after  McNamara's  death 
but  that  the  child  was  his.  Certain- 
ly no  question  occurred  to  him.  No 
physician  was  present  at  the  birth, 
and  McNamara  himself  made  out 
and  signed  the  birth  certificate, 
specifying  himself  as  the  father.  In 
letters  to  the  child's  mother  he  ad* 
dresses  her  as  his  wife,  and  speaks 
of  her  as  such  and  of  the  child  as 
their  child.  He  endeavored  to  make 
a  will  leaving  his  property  to 
''Rosalie  A.  Bettencorte,  the  mother 
o^  my  son,  and  with  whom  I  have 
been  living  as  my  lawful  wife  for 
the  past  year  pending^  the  securing 
of  a  divorce  by  her.  She  is  to  have 
all  and  everything  that  I  die  pos- 
sessed of  for  the  benefit  of  herself 
and  her  child.''  He  also  directs  Mrs. 
Bettencorte,  in  case  of  his  death,  to 
communicate  with  his  sister,  one  of 
tbe  appellants  here,  saying  that  she 
will  see  that  his  wishes  are  carried 
out.  The  will  failed  because  not 
witnessed  and  not  entirely  written 
in.  McNamara's  own  hand.  The 
child  and  the  mother  lived  with  him, 
accompanied  him  on  trips  away,  and 
he  supported  them  both.  So  far  as 
appears,  the  relations  between  tbe 
three  were  the  usual  relations  of  a 
family  of  father,  motheri  and  child. 

In  addition  to  the  f  oneisoing  Mrs« 
Bettencorte  testified  (and  in  view  of 
the  court's  finding  her  testimony 
must  be  taken  as  true,  if  competent) 
that  she  had  her  regular  menstrua) 
period  commesncing  December  20, 
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1913»  four  days  before  she  left  her 
husband,  and  endingr  the  day  she 
left,  and  that  she  had  another 
regular  and  full  period  commencing 
January  23d  or  24th  following,  and 
that  she  had  another  menstruation, 
apparently  shorter,  in  February. 
She  also  testifies  that  she  first  sus^- 
pected  she  was  pregnant  in  March 
or  April.  It  also  appears  that  the 
child  when  born  was  a  fully  de- 
veloped and  normal  baby.  It  was 
not  weighed,  but  the  mother  testi- 
fied that  her  mother  said  at  the  time 
it  was  bom  that  it  weighed  about  11 
pounds.  Another  witness  testified 
that  it  weighed  8  or  9  pounds.  If 
the  child  did  in  fact  weigh  11  pounds 
at  birth,  it  was  exceptionally  large, 
and  this  fact  might  be  a  slight  in- 
dication of  a  prolonged  pregnancy. 
But  estimates  as  to  the  weight  of  a 
new-bom  baby  are  proverbially  un- 
reliable, and  the  most  that  can  be 
said  is  thatrthe  child  was  full  sized. 
On  the  other  hand,  there  was  no 
unusual  circumstance  accompanying 
either  the  pregnancy  or  the  birth, 
and  the  fact  of  the  mother's  safe 
delivery  without  a  physician  may  be 
a  slight  indication  that  the  child  was 
not  of  unusual  size.  The  only  medi- 
cal evidence  introduced  was  that  of 
a  physician  called  by  the  appellants, 
who  testified  that  a  period  of  ges- 
tation of  304  days  or  more  was  pos- 
sible and  not  very  unusual. 

Upon  the  foregoing  facts  and  evi- 
dence the  point  most  strongly  urged 
upon  us  on  behalf  of  the  appellants 
is  that  the  question  of  the  child's 
paternity  is  determined  by  a  con- 
clusive presumption  of  legitimacy. 
It  is  urged  that  it  appearing  that 
Mrs.  Bettencorte  and  her  husband 
were  together  on  the  night  of  De- 
cember 23d,  it  must  be  presumed, 
as  a  matter  of  law,  that  intercourse 
took  place  between  them  at  that 
time,  and  it  further  appearing  that 
a  child  was  bom  of  Mrs.  Bettencorte 
304  days  thereafter,  and  that  this 
period  is  within  the  period  of  pos- 
sible gestation,  there  is  a  conclusive 
presumption  of  law  that  the  child 
is  legitimate ;  that  is,  is  the  offspring 


of  Mrs.  Bettencorte's  husband  and 
not  of  the  decedent. 

That  it  must  be  assumed,  ma  urged 
by  appellants'  counsel,  that  the  hus- 
iMind  and  wife  had  intercourse  on 
the  night  of  December  23d,  when 
they  were  together,  cannot  be  doubt- 
ed. That  such  is  the  rule  in  caaes 
where  the  issue  of  -^^.^^^ 
legitimacy  is  m-  9r^fua9t%»m 
volved  is  established  •'  *-*«'«•«»•• 
in  this  state  by  Re  Mills,  137  Cal. 
298,  92  Am.  St.  Rep.  175,  70  Pac. 
91.  The  question,  therefore,  pre- 
sented by  appellants'  contention  is 
this.  Is  there  a  conclusive  presump- 
tion of  legitimacy  when  it  appears 
that  the  mother  has  had  intercourse 
with  her  husband  304  days  before 
the  birth  of  the  child,  but  not  subse- 
quently? 

The  presumption  of  legitimacy  is 
discussed  in  Re  Walker,  —  Cal.  — , 
181  Pac.  792.  It  is  there  said  that 
if  it  appear  that  it  is  possible  by 
the  laws  of  nature  for  the  husband 
to  be  the  father  of  the  child, — that 
is,  if  he  had  intercourse  with  his 
wife  during  the  period  of  possible 
conception, — ^he  is  conclusively  pre- 
sumed to  be  the  father,  that  the  law 
will  permit  no  guessing  or  weis^iing 
of  probabilities  as  between  the  hus- 
band and  some  other  man,  when 
both  have  had  intercourse  vriUi  the 
mother  during  the 

critical  time,  and  rZIltSftlfJf  •* 
either  may  in  fact  between  ii««- 
be  the  actual  pro-  i"«t  "* 
genitor.  This  rule 
in  cases  where  only  a  usual  and  nor- 
mal  period  of  gestation  is  involved 
is  thoroughly  well  established,  and 
the  reasons  of  policy  upon  which  it 
is  based  are  so  strong  that  it  is  the 
rule  of  both  the  civil  and  the  com- 
mon law.  There  was,  however,  no 
attempt  in  the  Walker  Case  to  do 
more  than  state  the  rule  in  a  gen* 
oral  way.  Nothing  more  was  neces- 
sary, as  the  evidence  of  intercourse 
with  the  husband  there  rdied  on  to 
prove  legitimacy  was  of  intercourse 
during  the  time  when,  according  to 
the  usual  operation  of  Ihe  laws  of 
nature,  the  children  Involved  must 
have  been  conceived.    The  applieiti^ 
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tion  of  tile  rule  to  stich  a  case  is  not 
open  to  doubt. 

But  in  the  present  case  it  appears 
conclusively  that  the  husband  did 
not  have  intercourse  with  his  wife 
for  a  period  of  304  days  preceding 
the  birth  of  the  child.  This  period, 
if  not  exceeding,  at  least  approaches 
an  exceeding  of  the  usual  and  nor- 
mal period  of  gestation.  Two  ques- 
tions, therefore,  present  themselves, 
neither  of  which  was  presented  in 
the  Walker  Case  or  there  deter- 
mined. The  first  of  these  is.  Is  the 
period  of  304  days  greater  tihan  the 
usual  or  normal — ^not  merely  the 
average — ^period  of  gestation, — that 
is,  is  it  contrary  to  the  usual  opera^ 
tion  of  the  laws  of  nature?  This  is 
a  pure  question  of  fact.  The  second 
question  is  one  of  law,  namely,  Doei^ 
the  conclusive  presumption  of  legiti- 
macy apply  where  the  period  of  ges- 
tation necessary  in  order  that  the 
husband  be  the  father  is  not  an  im- 
possible one,  but  is  yet  exceptional, 
and  not  according  to  the  usual  oper- 
ation of  the  laws  of  nature  ? 

The  first  question,  while  one  of 

fact,  is  one  as  to  the  operation  of 

natural  laws,  and  therefore  as  to  a 

fact  of  which  the  court  may  take 

judicial  notice,  and  as  to  Which  it 

is  not  confined  to 

BYiAettee^  the  evidence  in  the 

llUu*d  ^o?"^*''*"  record,  but  may 
ccstatioiu  seek       information 

elsewhere,  and  in 
particular  in  published  technical 
works  and  articles  by  those  recog- 
nized as  authorities  in  this  branch 
of  human  knowledge.  An  examina- 
tion of  recent  medical  text-books 
and  articles  leaves  no  doubt  as  to 
two  points :  First,  that  304  days  is 
a  possible  period  of  gestation ;  and, 
next,  that  it  is  quite  an  exceptional 
one.  While  the  average  period  of 
gestation  is  generally  taken  as  280 
days,  there  are  instances  vouched 
for  by  reputable  authorities  where 
the  period  has  exceeded  330  days, 
and  there  are  instances,  too  well 
authenticated  apparently  to  admit 
of  reasonable  question,  where  the 
period  has  exceeded  320  days.  See, 
for  instance,  the  case  reported  b:^ 


Dr.  Taussig  in  his  monograph  on 
Prolonged  Pregnancy,  appearing  in 
XLIV.  American  Journal  of  Obstet- 
rics, 519.  In  this  same  article  also 
Dr.  Taussig  compiles  (page  524) 
a  list  of  well-authenticated  cases 
which  would  seem  to  justify  his  con- 
clusion that  ^'in  this  total  of  sixty- 
one  reliable  cases  of  partus  sero- 
tinus (delayed  birth)  we  have  a 
mass  of  evidence  that  should  make 
even  the  most  conservative  acknowl- 
edge that  this  condition  occurs  in 
the  human  race,  just  as  it  has  long 
since  been  proved  to  exist  in  the 
lower  animals/'  See  also  Cragin, 
Practice  of  Obstetrics,  pp.  156-164; 
Edgar,  Practice  of  Obstetrics,  p, 
128 ;  2  Witthaus  &  B.  Med.  Jur.  pp. 
507-520 ;  3  Wharton  &  S.  Med.  Jur. 
pp.  30-39. 

On  the  other  hand,  a  reading  of 
these  same  authorities  makes  it 
plain  that  any  period  in  excess  of 
300  days  is  quite  exceptional,  and 
that  with  each  day  over  300  the  ex- 
ceptional character  of  the  case  is 
much  intensified.  Dr.  Taussig  in 
his  article  endeavors  to  compile  all 
well-authenticated  cases  where  the 
period  exceeded  300  days,  and  ac^ 
cepts  but  sixty-one  as  falling  with 
reasonable  certainty  within  this 
class.  This  small  number  strons^y 
evidences  the  exceptional  character 
of  such  cases,  as  does  also  the  fact 
that  those  investigating  the  subject 
concern  themselves  with  every  case 
where  the  period  may  be  supposed 
to  exceed  300  days*  This  would  not 
be  true  if  such  cases  were  not  looked 
upon  as  quite  exceptional,  and  there- 
fore worthy  of  note  and  investiga* 
tion.  A  number  of  Authorities  (see 
page  514  of  2  Witthaus  &  Becker) 
fix  300  days  as  the  extreme  limit,  a 
conclusion  which  apparently  must 
be  abandoned  in  the  light  of  more 
recent  information;  but  the  fact 
that  such  an  opinion  could  be  held 
at  all  by  capable  modem  investiga- 
tors indicates  that  instances  of  more 
than  300  days  are  entirely  beyond 
the  usual  order  of  things.  That  this 
is  the  common  experience  of  man- 
jcind  is  also  indicated  by  the  fact 
that  in  other  countries  300  days  has 
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been. adopted  by  statutes  m  the  limit 
ol  the  pjresmnptive  period,  of  gesta-p 
tion,  French  Civ,  Code,  art.. 315; 
McNeely  v.  McNeely,  47  La.  Ann. 
1321,  17  So.  928.  Dr,  Edgar  quotes 
Von  Winckel  (2  Witthaus  &:Becker, 
675)  as  spying  that  ''in  6*8  per  eent 
[of  cases]  the  duration  is  over  300 
days/'  But  the  article  in  which  this 
statement  was  made  was  published 
in  1890,  and  in  1900  or  1901  Von 
Winckel  published  the  results  of  his 
examination  of  30,500  cases,  in 
which,  as  best  we  can  judge  from 
the  references  to  the  article,  he 
found  but  thirty-one  cases,  or  less 
than  ^  of  1  per  cent,  wherein  it 
was  reasonably  certain  the  period 
was  302  days  or  more.  We  can  but 
conclude  that  the  period  involved  in 
this  case,  304  days,  is  quite  excep- 
tional, and  not  according  to  the 
usual  and  normal  operation  of  the 
laws  of  nature. 

This  conclusion  makes  necessary 
a  consideration  of  the  second  ques- 
tion, Is  the  conclusive  presumption 
of  legitimacy  applicable  to  such  a 
case?  This  is  not  determined  by 
any  statutory  provision.  Section 
1962,  subdivision  5,  Code  of  Civil 
Procedure,  provides :  "The  issue  of 
a  wife  cohabiting  with  her  husband, 
who  is  not  impotent,  is  indisputably 
presumed  to  be  legitimate.'^  Read 
literally,  this  section  would  apply 
only  where  the  wife  is  cohabiting 
with  her  husband  at  the  time  of  is- 
sue ;  that  is,  of  birth.  This  was  hot 
the  fact  in  the  present  case.  But 
putting  upon  the  section  the  mean- 
ing it  undoubtedly  should  have, 
namely,  that  issue  of  a  wife  cohabit- 
ing with  her  husband  at  the  time  of 
conception  must  be  indisputably 
presumed  legitimate,  it  yet  does  not 
determine  the  present  case,  for  it 
still  leaves  open  the  very  question 
involved,  of  when  was  conception 
or  during  what  period  must  it  be 
presumed  to  have  taken  place? 

Section  194  of  the  Civil  Code  pro- 
vides: "All  children  of  a  woman 
who  has  been  married,  born  within 
ten  months  after  the  dissolution  of 


the  marriage,  are  presumed  to  be 
legitimate    children  ^^^,^^ 
of  that  marriage."  prwiwptio*  •« 
This  presumption  is  «^r. 

but  prima  facie.  Re  Walker,  176 
CaL  402,  408,  168  Pac.  689.  It  is 
urged,  however,  in  effect,  that  it  is 
a  statutory  declaration  of  policy  that 
]  0  months  is  to  be  taken  by  the  law 
as  not  exceeding  the  reasonable  or 
normal  period  of  gestation,  so  that 
all  the  incidents  of  birth  within  the 
normal  period^  such  as  the  conclu- 
sive presumption  of  legitimacy,  at- 
tach. There  are  several  answers  to 
this,  but  two  will  suffice.  The  pre- 
sumption of  the  Code  section  is  but 
prima  facie,  and  the  reasons  of 
policy  which  would  justify  or  induce 
a  prima  facie  presumption  in  such 
a  case  are  very  different  from  those 
which  would  justify  or  properly  in- 
duce a  conclusive  presumption.  The 
legislature  might  well  deem  it  wise 
to  provide  that  a  child  bom  within 
10  or  11  or  even  12  months  after 
separation  of  husband  and  wife,  as 
was  actually  done  in  Pennsylvania, 
should  be  presumed  legitimate  in 
the  absence  of  any  other  evidence, 
when  it  would  be  ^^^irfnr 
wholly  unwilling  to  presoinptiott 
tnake  such  presump-  «»»«>««»'^- 

tion  apply  contrary  to  all  other  evi- 
dence. 

* 

In  the  next  place  the  10  months 
mentioned  by  the  statute  must  be 
teken  to  be  months  of  30  days.  No 
other  construction  •  will  give  it  a 
reasonable  opera-  Bmmtttra^ 
tion.     It  is  dealing  Jl^!!*?'''  >»;«- 

..»*••  1  •  ^   •wmptfon  off 

With  the  working  of  usitimacx— 
natural  laws,  where  ■**»■♦■*■• 
any  proper  measure  of  time  must  be 
an  absolute  and  regular  one,  such 
as  days  or  hours,  not  an  irregular 
one,  such  as  calendar  months.  If 
this  be  not  so,  the  legitimacy  of  a 
child  might  depend  on  the  purely 
fortuitous  circumstance  that  the 
marriage  of  its  mother  was  dis- 
solved in  one  month  of  the  year  in- 
stead of  another.  The  long  months 
occur  irregularly  during  the  year, 
and  more  of  them  accumulate  in  one 
period  of  10  months  than  in  another. 
For  example,. if  the  child  were  born 
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306  days  after  the  dissolution  of  its 
mother's  marriage,  it  would  be  pre- 
sumed legitimate  if  the  dissolution 
had  happened  to  occur  on  any  day 
in  April  prior  to  the  29th,  while,  if 
the  child  were  so  unfortunate  as  to 
have  had  the  dissolution  of  its 
mother's  marriage  occur  in.  any  day 
in  February,  it  would  not  be  pre- 
sumed legitimate  by  the  statute  un- 
less it  were  bom  within  308  days 
thereafter.  Such  arbitrary  and  un- 
reasonable inconsistencies  and  dis- 
tinctions affecting  so  vital  a  matter 
would  make  the  law  ridiculous,  and 
are  to  be  avoided  if  by  reasonable 
construction  of  the  statute  they  can 
be.  The  word  *^onth,"  when  spoken 
of  as  a  regular  and  constant  measure 
of  time, — each  month  having  the 
same  length, — as  is  not  infrequently 
done,  is  commonly  conceived  of  as 
having:  80  days.  The  statute  is  ap- 
plying the  measure  of  months  to 
some&ing  which  should  be  meas- 
ured by  a  constant  and  regular 
standard,  where  each  month  must 
have  the  same  length,  and  the 
reasonable  construction  is  to  put 
upon  the  word  '"month"  as  so  used 
the  meaning  which  it  commonly  has 
when  used  in  that  manner,  that  is, 
a  month  of  SO  days,  so  that  the  10 
months^  period  specified  is  one  of 
300  days.  We  believe  that  the 
necessity  for  this  meaning  is  so 
plain  that  it  is  one  '"apparent  from 
the  context"  within  the  language  of 
§  14,  Civil  Code.  This  construction 
we  are  the  more  willing  to  put  upon 
the  statute  in  view  of  the  fact  that 
in  those  countries  where  there  is  a 
presumptive  period  of  gestation  it 
is  more  usually  this  time. 

Other  than  the  two  Code  sections 
mentioned,  there  is  no  statutory 
provision  which  bears  upon  the 
question.  Nor  is  much  assistance  to 
be  derived  from  previous  decisions. 
So  far  as  the  question  has  been  pre- 
sented to  the  courts  at  all,  the  trend 
is  apparently  to  the  view  that  the 
conclusive  presumption  does  not  ap- 
ply where  the  period  of  gestation 
required,  in  order  that  the  husband 
be  the  father,  is  an  exceptional,  al- 
thbufi^  a  possible,  one. 

7  A.L.R.— 21. 
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The  point  was  presented  in  the 
Gardner  Peerage  Case  (Le  Mar- 
chant's  report).  There  the  child 
was  bom  311  days  after  the  wife 
left  the  husband  to  join  her  para- 
mour, with  whom  she  continued  for 
some  time.  There  was  much  testi- 
mony pro  and  con  as  to  this  time 
being  a  possible  period  of  concep- 
tion, and  counsel  for  the  child  urged 
strongly  that  the  testimony  showed 
it  was  a  possible  period,  and  that, 
this  being  the  fact,  a  conclusive  pre- 
sumption of  legitimacy  followed. 
The  House  of  Lords  determined  that 
the  child  was  illegitimate.  The  de- 
cision, however,  cannot  be  given 
much  weight  here,  for  the  reason 
that  the  evidence  that  311  da3rs  was 
a  possible  period  was  strongly  con- 
troverted, and  the  two  lords  deliver- 
ing opinions  put  them  briefly  on  the 
ground  that  they  were  convinced  of 
the  fact  of  illegitimacy  without  stat- 
ing anything  more.  It  may  fairly 
be  said  that  they  may  have  believed 
311  days  was  not  a  possible  period> 
and  have  reached  their  conclusion 
for  that  reason. 

In  Bumaby  v.  Baillie,  L.  R.  42 
Ch.  Div.  282,  58  L.  J.  Ch.  N.  S.  842, 
61  L.  T.  N.  S.  634,  38  Week.  Rep. 
126,  the  period  between  the  separa- 
tion of  husblind  and  wife  and  the 
birth  of  the  child  was  279  days. 
The  child  was  found  to  be  illegiti- 
mate. There  was  a  good  deal  of 
testimony  as  to  the  ordinary  period 
of  gestation,  and  Judge  North,  who 
decided  the  case,  in  his  opinion  says 
that,  ''having  regard  to  the  normal 
or  usual  period  of  gestation,''  he  is 
unable  to  come  to  a.  positive  con- 
clusion, and  finally  puts  his  decision 
on  the  ground  that  he  was  satisfied 
the  parties  had  not  had  intercourse 
for  some  time  before  their  separa^ 
tion.  The  inference  from  the  de« 
cision,  but  it  is  only  an  inference, 
is  that  the  conclusive  presumption 
was  applicable  in  the  court's  mind 
only  in  the  case  of  intercourse  by  the 
husband  within  the  usual  period  of 
gestation. 

Bosville  V.  Atty.  Gen.  L.  R.  12 
Prob.  Div.  177,  56  L.  J.  Prob.  N.  S. 
97,  57  L.  T.  N.  S.  88,  36  Week.  Rep. 
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79,  comes  nearest  to  being  directly 
in  point.  The  facts  are  practically, 
identical  with  those  of  the  case  at 
bar,  except  that  the  period  interven- 
ing between  separation  of  husband 
and  wife  and  the  birth  of  the  child 
was  but  277  days.  The  medical  tes- 
timony introduced  was  to  the  effect 
that  the  normal  time  of  gestation 
was  from  270  to  275  days,  and  that 
a  longer  time,  although  not  un- 
known or  even  uncommon,  was  ex- 
ceptional. The  case  was  left  to  the 
jury,  which  found  the  child  illegiti- 
mate. On  review  the  very  argument 
here  urged  upon  us  was  urged  upon 
the  court.  It  was  contended  that, 
it  appearing  that  the  husband  and 
wife  had  occupied  the  same  apart- 
ments up  to  277  days  before  the 
birth,  it  must  be  presumed  that 
intercourse  was  had  between  them 
as  late  as  277  days  before  birth, 
and  that,  such  time  being  within 
the  period  required  for  gestation,  a 
conclusive  presumption  of  legiti- 
macy followed.  This  contention  was 
overruled  and  the  verdict  of  the  jury 
upheld.  The  case  may,  therefore, 
be  fairly  considered  as  directly  hold- 
ing in  opposition  to  the  contention 
of  appellants  here.  It  is  not  entitled 
to  particular  weight,  however,  be- 
cause of  the  unsatisfactory  reason 
given,  which  is  that  one  presump- 
tion cannot  be  built  upon  another, 
a  proposition  which  we  do  not  be- 
lieve applicable  to  such  a  case. 

People  V.  Case,  171  Mich.  282, 137 
N.  W.  55,  may  perhaps  be  con- 
sidered as  tending  the  other  way. 
It  was  there  held  in  a  bastardy  pro- 
ceeding that  a  child  born  only  253 
days  (8  months  and  13  days)  after 
the  husband's  liberation  from  jail 
and  a  renewal  of  relations  with  his 
wife  must  be  conclusively  presumed 
legitimate.  The  decision  was  based 
on  evidence  that  the  maximum 
period  of  gestation  was  300  days 
and  the  minimum  240.  The  point 
under  discussion  here,  however,  was 
i^ot  considered  or  apparently  sug- 
gested. 

So  far  as  w^  are^  aware,  the  fore- 
going are  all  the  authorities  which 
can  be  said  to  have  any  real  l;)ear- 


ifig  on  the  question.  We  are  there- 
fore compelled  to  treat  it  as  one  of 
nrst  impression.  So  approaching 
it,  it  is  apparent  at  the  outset  that 
the  conclusive  presumption  of  legiti- 
macy must  either  be  extended  to 
apply  to  every  case  where  the  period 
of  gestation  necessary  in  order  that 
the  husband  be  the  father  is  a  possi- 
ble one,  no  matter  how  exceptional 
or  extraordinary  such  period  may 
be.  Of  else  it  must  be  limited  in  ite 
application  to  those  cases  where  the 
period  necessary  to  make  the  hus- 
band the  father  is  within  normal  or 
usual  limits.  There  is  no  middle 
ground.  It  is  apparent  also,  from 
what  has  already  been  said,  that  the 
facts  with  which  the  law  has  to  deal 
in  this  regard  are  that  while  the 
average  period  of  gestation  is  280 
days  there  are  exceptional  and  rare 
instances  where  it  exceeds  320  days, 
and  it  is  probable  that  there  are 
instances  where  it  exceeds  330  days. 
The  situation  therefore  is  either 
that  a  child  born  320  days  after  sep- 
aration of  husband  and  wife,  and 
probably  a  child  born  330  days  or 
more   after,  ipust  be  conclusively 

f)resumed  to  be  legitimate,  regard- 
ess  of  what  the  evidence  may  show 
as  to  the  mother  having  intercourse 
with  another  man  than  her  husband 
during  the  nonnal  period  of  concep- 
tion and  the  entire  absence  of  any 
symptoms  of  prolonged  pregnancy, 
or  dse  the  conclusive  presumption 
must  be  limited  i;o  cases  where  the 
husband  has  had  intercourse  with 
the  wife  during  the  normal  period 
of  conception.  The  mere  statement 
of  tiiis  proposition  involves  its 
answer.  The  conclusive  presump- 
tion cannot  be  applied  to  such  ex- 
treme and  exceptional  cases.  To 
do     so     would     be 

wholly    unreasona-  :^^oi^l^^^^ 
ble,  and  would  be  veiitatioa- 

contrary      to     the  feSttoS^V^"  ""' 
legal     presumption 
which    exists    in    this   state,    that 
''things  have  happened  according  to 
the    ordinary    course    of   nature." 
Code  Civ.  Proc.  §  1963,  subd.  28. 

Nor  is  there  any  reason  of  public 
policy  whfch  requires  such  extend* 


ing  of  the  conclusive  preBumption* 
The  prima  facie  presumption  of 
legitimacy,  which  requires  clear  and 
satisfactory  proof  for  its  ov^ircomr 
ing,  is  founded  on  the  policy  of  pro^ 
tecting  the  integrity  of  the  family, 
of  preventinsT  the  bastardising  of 
issue  born  in  wedlock  except  upon 
clear  and  certain  evidence.  The 
reason  for  going  beyond  this  prima 
fade  presumption,  and  applying  a 
conclusive  presumption  wherever 
the  husband  has  had  intercourse 
with  the  wife  during  the  time  when 
the  child  must  normally  have  been 
conceived,  althousrh  others  as  well 
may  have  had  intercourse  with  her 
during  the  same  period,  is  the  im« 
possibility  of  determining  under 
such  circumstaaiees  who  is  the  fath- 
er* As  was  said  in  Com.  v.  M'Carty, 
2  Oark  (Pa.)  356,  the  process  of 
conception  is  a  hidden  one,  and  the 
organs  perform  their  appropriate 
functions  without  the  volition  of 
the  female  and  without  her  beingr 
conscious  that  the  process  is  going 
on.  Where  she  has  had  intercourse 
with  more  than  one  man  at  about 
the  same  time,  and  a  child  has  re- 
sulted, neither  she  nor  anyone  else 
can  say  with  reasonable  certainty 
which  is  the  father.  Any  weighing 
of  probabilities  under  such  circum- 
stances is  but  cruesdng,  and,  where 
the  husband  is  one  of  the  possible 
fathers,  he  must  bear  the  burden  of 
his  relation  to  the  woman  and  be 
taken  to  be  the  father  of  her  child. 
There  is  one  class  of  cases  where 
it  is  recognized,  in  this  country  at 
least,  that  the.  husband  is  not  to  be 
taken  as  the  father  of  the  child, 
even  though  he  had  intercourse  with 
his  wife  during  the  normal  period 
of  conception.  That  instance  is 
where  the  husband  and  wife  are  of 
the  same  race,  as  for  instance  white, 
and  it  appears  that  the  wife  has 
had  intercourse  with  a  man  of  an- 
other race,  as  for  instance  a  negro, 
and  the  child  is  of  mixed  blood. 
Watklns  v.  Carlton,  10  Leigh,  560 ; 
Bullock  V.  Knox,  96  Ala.  198,  11 
So.  339;  Wright  v.  Hicks,  12  6a« 
161,  56  Am.  Dec.  461;  Cross  r. 
Cross,  3  Paige,  139^  23  Am.  Dec. 
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778.  The  reaison  why  the  conclu-^ 
sive  presumption  is  not  applied  in 
such  instances  is  that  the  element, 
i  of  indeterminability  which  is  the 
^  reason  for  tiie  presumption  in  the 
ordinary  case  is  absent.  It  is  clear 
that  the  husband  is  not  the  father. 
The  actual  fact,  in  other  words,  is 
capable  of  definite  determination, 
and  for  this  reason  the  conclusive 
presumption  which  is  a  substitute 
for  such  determination  is  not  prop- 
erly applicajble. 

.  The  same  element  pf  Indetermina* 
bility  is  lacking  in  the  class  ot 
cases  tmder  consideration  where,  in 
order  that  the  husband  be  the  fath- 
er, the  period  of  gestation,  while  a 
possible  one,  is  exceptional  and  con- 
trary to  the  usual  course  of  nature. 
The  actual  fact  as  to  paternity  can 
be  determined  with  reasonable  cer-^ 
tein^,  if  the  probative  facts  capable 
of  being  known  are  made  to  appear. 
The  courts  must  reason  in  aecord-i' 
ance  with  the  usual  operation  of 
the  law  of  nature,  and  where  it 
appears  that  the  child  was  bom  at 
such  a  time  that  the  husband  might 
possibly  be  the  father,  but  only  in 
case  of  a  very  exceptional  departnre 
from  the  usual  operation  of  the^ 
laws  of  nature,  and  it  also  appears 
that  the  wife  has  had  intercoureo' 
with  another  at  the  time  when,  by 
the  usual  operation  of  these  laws,, 
be  would  be  the  father,  the  conclu- 
sion that  the  latter  is  the  fattier  is^ 
in  the  absence  of  any  symptoms  or 
circumstances  indicating  an  excep- 
tional period  of  pregnancy,  well- 
nigh  irresistible.  Nor  is^there  any 
reason  why  this  conclusion  should 
not  be  followed  in  this  class  ot 
cases  as  in  other  cases  where  the 
fact  that  the  husband  is  not  the 
father  is  capable  of  being  shown 
clearly  and  satisfactorily  and  is  so 
shown.  The  courts  are  reluctant 
to  reach  the  conclusion  of  illegiti- 
macy in  any  case,  but,  reaching  it, 
there  is  no  hesitation,  and  should  be 
none,  in  giving  it  effect.  Our  con- 
clusion in  the  present  case  is  that 
the  issue  of  paternity  is  not  deters 
mined  by  any  conclusive  presump- 
tion of  legitimaey. 
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It  does  not  follow  that  the  prima 
facie  preBumptioh  of  leg^itimacy  is 

not  applicable.  That 
pJeaum^on  presumption  appUes 
otJrc'omSi^r-     i?. every  case  of  a 

child  born  m  wed- 
lock and  can  be  overcome  only  by 
<^lear  and  satisfactory  evidence. 
Re  Walker,  176  Cal.  402,  408,  168 
Pac.  689.  It  remains  to  consider 
whether  the  evidence  in  the  present 
case  is  of  that  character. 

The  circumstances  in  evidence 
leave  no  room  for  reasonable  doubt. 
In  addition  to  the  fact  that  the 
child  was  bom  at  a  time  much  ex- 
ceeding the  normal  period,  if  the 
husband  were  the  father,  we  have 
the  further  circumstances  tliat  dur- 
ing all  the  time  when  normally  it 
would  have  been  conceived  the 
mother  was  cohabiting  with  ,Mc- 
Namara ;  that  in  January,  nearly  a 
month  after  leaving  her  husband 
and  after  conception  must  have 
taken  place  if  he  were  the  father, 
she  had  a  full  menstrual  period, — 
something  which  may  occur  after 
conception,  but  ordinarily  does  not ; 
that  computing  from  tiie  commence- 
ment of  this  menstrual  period  as 
that  preceding  conception,  as  is 
usually  done,  the  period  of  gestation 
was  274  days,  or  only  6  days  re- 
moved from  the  average  period  of 
280  days,  and  wholly  within  the 
limits  of  normal  variation;  and, 
finaUy,  that  everyone  concerned — 
McNamara,  the  girl,  the  girl's  fam- 
ily, and  so  far  as  appears  Betten- 
corte  himself — believed  without 
question  that  the  child  waa  Mc- 

Namara's.  The 

l£mcT/n%T         combined   force   of 

these  circumstances 
is  sufficient  certainty  to  justify  the 
finding  of  fact  of  the  lower  court 
as  to  paternity. 

The  evidence  is  likewise  fully 
sufficient  to  sustain  the  finding  on 
the  issue  as  to  adoption.  The  re- 
quirements of  the  Code  (Civ.  Code, 
§  230)  for  legitimation  by  adoption 
are  two:  First,  that  the  father 
must  publicly  acknowledge  the 
child  as  his ;  and,  next,  that  he  must 
treat  it  as  if  it  were  legitimate,  and 


in  particular  must  receive  it  into 
his  own  family  as  his  child.    The 
evidence  is  ample  on  both  points. 
A    more    public    acknowledgment 
than  the  act  of  McNamara  in  sign- 
ing the  child's  birth  certificate,  de- 
scribing himself  as  the  father,  it 
would  be  difficult  to  imagine.     In 
addition    the    child 
was  with  him  and  rMM-aSSptioB 
its  mother  most  of  ;^^i4~cJ 
the   time   after   its 
birth,  and  the  evidence  shows  that 
the  relation  openly  assumed  by  him 
was  that  of  father.    His  statements 
and  his  actions  were  both  a  public 
acknowledgment  of  tiie  child  as  his, 
and  a  consistent  treatment  of  it  as 
if  it  were  legitimate.     It  was  also 
received  into  his  family  within  the 
meaning  of  the  Code.     It  has  al- 
ready been  decided  by  this  court 
that  the  word  "family,"  as  used  by 
the  Code  in  this  connection,  does 
not  necessarily  mean  relations,  but 
may  mean  the  family  in  which  or 
as  part  of  which  the  father  abides. 
Re  Gird,  157  Cal.  542,  137  Am.  St. 
Rep.  131,  108  Pac.  499 ;  Re  Jones, 
166  Cal.  108,  185  Pac.  288.    In  this 
sense  the  only  family  McNamara 
had  after  the  birth  of  the  child  was 
the    child    and    its    mother,    with 
whom  he  abided,  with  occasional 
absences,  until  his  death,  with  full 
assumption  of  the  relation  of  father, 
mother,  and  child.    It  is  worthy  of 
note  in  this  connection  that  while 
McNamara  was  so  living  with  Mrs. 
Bettencorte  and  her  child,  his  sis- 
ter, one  of  the  appellants,  yisited 
and  stayed  with  them  for  some  days. 
The   relation   between   McNamara 
and   Mrs.   Bettencorte  was,   to  be 
sure,  unlawful,  but 

this  does  not  nega-  ;;fra"E"rrment. 
tive  the  plain  fact 
that  the  family  relation  existed. 
It  is  attempted  to  distinguish  this 
case  from  Re  Jones,  supra,  where 
the  facts  establishing  an  adoption 
were  much  weaker,  on  the  ground 
that  McNamara  had  no  fixed  habi- 
tation. The  parties  did  change  their 
abode  several  times,  but  it  was  a 
change  of  abode.  They  were  not 
mere     wanderers     or     travelers. 
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Where  they  were,  th^  miide  their 
home.  When  fhey  finally  moved  to 
the  place  where  McNazoara  died, 
they  did  not  rent  the  place,  bnt 
actually  arranged  to  purdiaae  it. 

The  alleged  errors  in  the  admis- 
sion of  evidence  are  three:  First, 
the  admission  of  testimony  by  Mrs. 
Bettencorte  that  edie  left  her  hus- 
band on  December  24,  1913,  and, 
except  <m  one  occasion  immaterial 
here,  did  not  see  lum  again,  in  other  - 
words,  testimony  by  a 'wife  tending 
to  show  nonaccess  by  her  husband ; 
second,  the  admission  of  evidcfnce  of 
declarations  by  McNamara  that  he 
was  the  father  of  the  child;  and, 
third,  the  admission  of  testimony 
as  to  a  declaration  of  Bettencorte 
at  the  time  (December  26, 1913)  hh 
left  the  residence  of  Mrs.  Betteh- 
corte's  parents,  where  he  and  she 
had  been  residing,  that  he  was  going 
to  Redding,  in  the  northern  part  of 
the  state. 

The  admission  over  objection  of 
testimony  by  Mrs.  Bettencorte, 
tending  to  show  nonaccess  by  her 
husband,  presents  a  question  on 
which  the  courts  are  in  hopeless 
confusion.  So  far  as  rulings  in  this 
state  are  concerned,  it  was  held  in 
Re  Mills,  137  Cal.  298,  92  Am.  St. 
Rep,  175,  70  Pac.  91,  that  testimony 
by  a  wife  that  she  did  not  have  in- 
tercourse with  her  husband  at  a 
time  when  she  was  cohabiting  with 
him  was  not  competent  on  an  issue 
as  to  the  legitimacy  of  her  child. 
This  ruling  is  a  necessary  result  of 
our  Cknle  provision  that  the  issue 
of  a  wife  cohabiting  with  her  hus- 
band is  indisputably  presumed 
legitimate.  It  not  being  permitted 
to  dispute  the  presumption  of  legiti- 
macy under  such  circumstances,  evi- 
dence disputing  it  is,  of  course,  in- 
competent. Further  than  this  our 
decisions  have  not  gone.  *  Mrs.  Bet- 
tencorte's  testimony  does  not  come 
within  the  rule  of  Re  Mills,  supra, 
for  she  did  not  testify,  nor  was  it 
claimed,  that  she  did  not  have  inter- 
course with  Bettencorte  as  long  as 
they  cohabited.  Her  testimony  was 
as  to  a  separation  between  tbsm  ttnd 


that  she  did  not  meet  him  after- 
wards. 

A  reading  of  our  Code  sections 
would  seem  to  settle  the  question. 
Section  1870,  Code  of  Civil  Proce- 
dure, reads:  "In  conformity  with 
the  preceding  provisions,  evidence 
may  be  given  upon  a  trial  of  the 
following  facts:  1.  The  precise 
fact  in  dispute;  ...  15.  Any 
other  facts  from  which  the  facts  in 
i&ene  are  presumed  or  logically  in- 
ferable/' 

Section  1879,  Code  of  Civil  Pro- 
cedure, reads  (the  italics  are  ours) : 
''AU  persoTis,  without  exception, 
otherwite  than  is  specified  in  the 
next  two  sections,  who^  having  or- 
gans of  sense,  can  perceive,  and  per- 
ceiving, can  .make  known  their  per- 
ceptions to  others*  may  be  witnesses. 

The  next  two  sections  (§§  1880 
and  1881,  Code  of  Civil  Procedure) 
purport  to  set  forth  the  instances 
in  which  a  person  having  direct 
knowledge  of  the  facts  is  yet  not 
competent  as  a  witness.  Testimony 
by  a  wife  showing,  or.  traidixig  to 
show,  nonaccess  by  her  husband,  is 
not  mentioned  in  either  section. 
More  explicit  language  coulji  not 
well  be  devised*  and 
these  sections  are  in  ^f  ^^ 

our  judgment  con-  JJJJfSa"  *' 
trolling.  It  is  true 
that  they  were  considered  in  Re 
Mills,  and  it  was  there  said,  in  ef- 
fect, that  they  do  not  abrogate  the 
rale  of  the  common  law  on  this  par- 
ticular point.  But  this  statement 
was  not  necessary  for  the>  decision, 
which  could  have  been  rested  sole- 
ly on  the  ground  that  the  evidence 
there  presented  was  inadmissible, 
because  material  only  to  dispute  an 
indisputable  presumption.  Even  if 
the  Code  sections  were  not  control- 
ling, from  which  conclusion  we  see 
no  escape,  the  fact  that  any  such 
rule  of  incompetency  as  is  contend- 
ed for  by  appellants  actually  exists 
et  the  common  law  has  been  seri- 
ously questioned,  and  the  reasons 
of  policy  advanced  to  justify  it  se- 
verely criticized.  See  3  Wigmote, 
Ev.  §§  2063  and  2064. 
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Our  conclusion  on  this  branch  of 
the  case  is  that  the  rule  of  Re  Mills, 
supra,  should  not  be  extended  fur- 
ther than  it  was  actually  there  set 
down  and  applied, — ^that  is,  to  evi- 
dence by  either  wife  or  husband  of 
nonintercourse  between  them  at  a 
time  when  they  were  cohabiting  to- 
gether,— ^the  evidence  being  offered 
on  an  issue  as  to  the  legitimacy  of 
a  child  born  to  the  wife;  and  that 
the  rejection  of  the  evidence  in  that 
instance  is  justified,  not  so  much 
because  it  is  incompetent,  as  because 
it  is  immaterial,  being  offered  to 
dispute  an  indisputable  presump- 
tion. Within  this  rule  the  testi- 
mony of  Mrs.  Bettencorte  does  not 
come. 

f  The  next  objection  is  to  the  evi- 
dence of  declarations  by  McNamara 
that  he  was  the  father  of  respon^ 
dent.  The  objection  made  is  not  so 
much  that  such  evidence  was  wholly 
incompetent  as  that  it  was  incom- 
petent until  it  had  been  shown  the 
husband,  Bettencorte,  was  not  the 

father.  As  to  its 
competency  gen- 
erally there  can  be 
no  doubt.  It  was  clearly  competent 
for  the  purpose  of  proving  the 
acknowledgment  of  paternity  by 
McNamara  and  his  adoption  of  the 
child  in  this  manner  required  by  the 
C!ode  for  legitimation.  Being  com- 
petent and  material  upon  that  issue 
it  was,  of  course,  admissible.  Fur- 
thermore, McNamara  being  de- 
ceased, his  declara- 
-^•eiaratioBa       tions  as  to  the  rela- 

tionship  of  the  child 
to  him  were  also  admissible  under 
the  familiar  pedigree  rule.  On  this 
latter  point  §  1870,  subdivision  4, 
Code  of  Civil  Procedure,  •  provides 
that  evidence  may  be  given  of  ''the 
act  or  declaration,  verbal  or  writ- 
ten, of  a  deceased  person  in  respect 
to  the  relationship,  birth,  marriage, 
or  death  of  any  person  related  by 
blood  or  marriage  to  such  deceased 
person."  See  also  §  1852,  Code  Civ. 
Proc. ;  Re  Heaton,  135  Cal.  885,  67 
Pac.  321. 
As  to  the  point  that  the'  evidence 


of  paternity. 


was  incompetent  until  it  had  been 
shown  that  Bettencorte  was  not  the 
child's  father,  this,  in  the  first  place, 
was  a  matter  of  the  order  of  proof, 
and  almost  entirely  within  the  dis- 
cretion of  the. trial      ^^^^ 
court.    In  the  next  nevati^* 
place,  such  evidence  lliltHfil  •* 
IS  not  incompetent 
on  the  issue  of  paternity,  which  is 
the  point  really  made  on   behalf 
of    the    appellant.      Hargrave    v. 
Hargrave,  9   Beav.   6S2,   60  Eng. 
Reprint,  457, 15  L.  J.  Ch.  N.  S.  280; 
Morris  v.  Davies,  5  Clark  &  F.  163, 
7  Eng.  Reprint,  365;  The  Ayles- 
ford  Peerage,  L.  R.  11  App.  Cas. 
1,  11  Eng.  Rul.  Cas.  523.    The  real 
point  of  the  authorities  cited  by 
appellants'  counsel  in  this  connec- 
tion is  either  that  declarations  by 
the  putative  father  are  not  alone 
sufficient  to  overcome  the  presump- 
tion  of   legitimacy,   or   else   that, 
where  nonintercourse  between  hus- 
band and  wife  is  not  shown,  such 
declarations  are  wholly  immaterial. 
Both  of  these  propositions  are  true, 
but  neither  has  application  here. 

The  final  objection  of  appellants 
is  to  the  admission  of  declarations 
by  the  husband,  Bettencorte,  imme- 
diately after  his  wife  left  him,  that 
he  was  going  to  Biedding.  These 
declarations  were  made  at  the  time 
he  left  the  residence  of  his  wife's 
parents,  where  he  had  been  resid- 
ing, and  in  connection  with  his 
actual  departure.  The  fact  that  he 
went  to  Redding,  where  his  wife 

was     not,     was    ma-   ^eelamtio«. 

terial  on  the  ques-  mm  to  aeatnut- 
tion  of  their  sepa-  **^"  ^'  it«-i»»«*- 
ration.  The  fact  that  he  departed, 
and  that  he  intended  to  go  to 
Redding,  is  some  evidence  that 
he  did  go,  and  it  is  well  established 
that  declarations  of  intention  are 
admissible  under  such  circum- 
stances. For  a  quite  notable  case 
where,  on  this  particular  point,  the 
facts  are  almost  identical  with  those 
presented  here,  see  Mutual  L.  Ins. 
Co.  V.  Hillmon,  145  U.  S.  285,  36 
L.  ed.  706,  12  Sup.  Ct.  Rep.  909. 
It  should  perhaps  also  be  stated 
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that  even   if  this   evidence   were 
Apweni^  strictly     inadmissi- 

•dmusioa  •f        ble,  its  bearing  on 

•cTidence^noa-      the  real  matter  in 
jpvejvdietai  dispute  is  SO  Slight 

that  it  is  impossi- 
ble  that  the  appellants  were  preju* 
diced  by  its  reception. 

There  are  no  other  material  er- 
rors complained  of  • 

Order  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Sbawt  J.;  Lawlor,  J*;  Wilbiir,  J.; 
Lennon,  J. 

Melvin,  J.,  dissenting: 

I  dissent.  The  policy  of  the  law 
has  always  been  to  favor  legitimacy, 
and  to  prevent,  except  upon  the 
most  convincing  proofs  the  bastardi- 
zation of  a  child  born  to  a  married 
woman.  I  believe  the  opinion  of 
Mr.  Justicje  Olney,  in  which  all  of 
my  other  associates  concur,  for- 
sakes this  oft-declared  policy,  and 
is,  moreover,  against  the  letter  of' 
our  statute.  I  believe  this  decision, 
as  a  result  of  which  a  woman  is 
permitted  successfully  to  attach  the 
stigma  of  illegitimacy  to  her  little 
)x)y,  will  stimulate  many  similar  ef- 
forts on  the  part  of  others  who  de- 
sire to  spend  the  money  left  by  de- 
'Ceased  bachelors. 

The  presumption  arising  because 
of  the  ancient  policy  of  the  law,  to 
which  I  have  referred  above,  is  well 
set  forth  in  an  opinion  written  by 
the  learned  author  of  the  prevailing 
opinion  in  this  case.  I  refer  to  Re 
Walker,  —  Cal.  — ,  181  Pac.  792, 
at  page  794  In  the  opinion  in  that 
•case  I  find  the  following  language : 
'There  is  no  doubt  but  that  the 
presumption  of  legitimacy  goes  at 
least  to  this  extent:  That  if  it  ap- 
l[>ear  that  by  the  laws  of  nature  it  is 
possible  that  the  husband  is  the 
father  (that  is,  if  it  appears  that 
the  husband  had  intercourse  with 
the  mother  during  the  period  of  pos- 
^ble  conc^tion) ,  legitimacy  is  con- 
clusively presumed,  and  no  guessing 
or  weighing  of  protMLbilities  as  to 
paternity  because  of  relations  be« 
tween  the  mother  and  other  men 
will  be  permitted." 


In  the  opinion  delivered  by  Mr, 
Justice  Victor  E.  Shaw  upon  the 
former  appeal  in  that  case  (Re 
Walker,  176  Cal.  402,  168  Pac.  689) 
he  quoted  approvingly  the  following 
language  from  Powell  v.  State,  84 
Ohio  St.  165,  36  L.R.A.(N.S.)  255, 
95  N.  E.  660:  "Public  policy  re- 
quires that  the  stetus  of  a  child  born 
or  begotten  in  lawful  wedlock  should 
be  fixed  and  certain,  and  the  imme- 
diate exigencies,  or  even  the  appar- 
ent justice,  of  any  particular  case, 
will  not  justify  a  departure  from 
the  rule  so  necessary  and  salutery 
to  the  best  interests  of  society.  The 
law  is  not  willing  that  a  child  shall 
be  declared  a  bastard  to  suit  the 
whim  or  purpose  of  either  parent, 
nor  upon  evidence  merely  that  no 
actual  act  of  intercourse  occurred 
between  husband  and  wife  at  or 
about  the  time  the  wife  became 
pregnant.*' 

Continuing,  Mr.  Justice  Victor 
Shaw  used  the  following  language: 
"Before  Such  a  child  can  be  ad- 
judged a  bastard,  the  proof  must 
be  clear,  certain,  and  conclusive, 
either  that  the  husband  had  no  pow- 
ers of  procreation,  or  the  circum- 
stances were  such  as  to  render  it 
impossible  that  he  could  be  the  fath- 
er of  the  child.'* 

The  court  cited  the  following  au- 
thorities :  Dennison  v.  Page,  29  Pa. 
420,  72  Am.  Dec.  644;  Kraus  v. 
Kraus,  98  Mo.  App.  427,  72  S.  W. 
180;  Orthweiil  V.  Thomas,  127  HI. 
554,  4  L.R.A.  434,  11  Am.  St  Rep. 
159,  21  N.  E.  430 ;  Egbert  v.  Green- 
wait,  44  Mich.  245,  38  Am.  Rep. 
260,  6  N.  W.  654;  Ewell  v.  Ewell, 
163  N.  C.  236,  79  S.  E.  509,  Ann. 
Cas.  1915E,  373.  (It  is  to  be  noted 
that,  through  a  printer's  error,  the 
last  quoted  sentence,  as  appears  on 
page  410  of  176  Cal.,  is.  erroneously 
credited  to  the  opinion  in  Powell  v. 
State,  supra.)  It  is  true  that  the 
old  English  rule,  known  as  the 
''quatuor  maria  rule,"  which  con- 
clusively assigned  legitimacy  to  a 
child  1x>m  to  a  married  woman 
while  the  husband  was  within  the 
four  seas,  except  upon  proof  of  his 
ifidpotence,   has   been .  modified   by 
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modern  decision.  Generally,  courts 
have  adopted  the  rule  laid  down  by 
Lord  Langsdale  to  tiie  effect  that 
"the  presumption  may  be  wholly  re- 
moved by  proper  and  sufficient  evi- 
dence showing  that  the  husband  was 
impotent;  entirely  absent,  so  as  to 
have  no  intercourse  or  communica- 
tion of  any  kind  with  the  mother; 
entirely  absent  at  the  period  during 
which  the  child  must,  in  the  course 
of  nature,  have  been  begotten;  or 
present  only  under  such  circum- 
stances as  afford  clear  and  satisfac- 
tory proof  that  there  was  no  sexual 
intercourse."  3  R.  C.  L.  727.  This 
rule,  however,  is  still  based  upon  the 
presumption  arising  from  the  policy 
of  the  law  in  favor  of  legitimacy. 
That  policy  was  in  existence  when 
subdivision  5  of  §  1962,  Code  of 
Civil  Procedure,  was  adopted.  That 
subdivision  declares  that  "the  issue 
of  a  wife  cohabiting  with  her  hus- 
band, who  is  not  impotent,  is  indis- 
putably presumed  to  be  legitimate." 
Read  in  view  of  the  policy  of  the 
law  in  favor  of  legitimacy,  it  seems 
to  me  that  this  subdivision  means 
that  the  issue  of  a  wife  born  with- 
in the  possible  period  of  gestation, 
after  proved  access  of  her  husband, 
he  being  not  impotent,  is  indisputa- 
bly presumed  to  be  legitimate.  Mr. 
Justice  Olney,  in  the  prevailing 
opinion,  concedes  that  the  sub- 
division applies  to  the  issue  of  a 
wife  cohabiting  with  her  husband  at 
the  time  of  conception.  Let  us  sup- 
pose that  in  the  present  case  the 
period  of  separation  of  the  spouses 
instead  of  10  months  had  been  9. 
It  seems  to  me  that  under  the  logic 
of  the  opinion  the  child  would  be 
conclusively  presumed  legitimate, 
for  the  case  would  then  be  like  that 
of  a  husband  living  with  his  wife 
during  all  of  the  usual  period  of 
gestation.  In  such  a  state  of  facts 
I  take  it  the  paternity  might  not 
be  impeached  by  a  showing  that  the 
infant  was  small  and  probably  a 
child  born  8  months  after  concep- 
tion. What  reason  is  there  for  pre- 
venting inquiry  in  possible  cases  of 
subnormal  pregnancy  and  permit- 
ting it  in  ingtancee  of  that  which 
may  be  abnormal?    I  can  see  none. 


Undoubtedly,  in  the  operation  of 
subdivision  6  of  §  1962,  Code  of 
Civil  Procedure,  aome  children  who 
are  actually  bastards  will  be  held 
legitimate  without  power  on  the 
part  of  anyone  to  attack  their  stand- 
ing in  that  regard.  But  that  is  in 
accord  with  the  policy  of  the  law^ 
which  looks  not  to  the  possible  foist- 
ing of  a  child  upon  a  husband  who 
might  not  have  been  the  father,  but 
seeks  to  prevent  all  possibility  of  a 
legitimate  child  having  the  stain 
and  sorrow  of  illegitimate  birth  un* 
justly  attributed  to  it  as  a  sinister 
inheritance. 

Does  the  unquestionable  presump- 
tion of  legitimacy  cease  with  the 
period  of  280  days  after  the  last 
cohabitation  of  man  and  wife,  that 
being,  as  we  are  informed,  the  aver- 
age period  of  gestation?  If  not,, 
when  does  the  ymole  matter  become 
open  to  the  court's  inquiry?  Is  it 
open  to  full  inquiry  on  the  281st 
day  or  any  day  thereafter  on  which 
^  child  shall  be  born  to  the  woman  ? 
Would  this  court  sustain  a  finding 
that  the  child  in  this  case  was  il- 
legitimate if,  instead  of  a  little  more 
than  3  weeks,  the  birth  had  passed 
the  average  period  by  only  a  dayf 
If  not,  when  would  the  passage  of 
time  become  sufficient  to  justify 
such  a  finding?  Would  it  be  1  min«^ 
ute  after  300  days,  since  v  e  are  told 
that  instances  of  pregnancy  of  more 
than  300  days  are  "entirely  beyond 
the  usual  order  of  things? '  Is  the 
period  covered  by  the  indisputable 
presumption  subject  to  the  guessing^ 
of  each  judge  of  the  superior  court 
who  may  have  a  problem  of  this 
sort,  he  to  be  governed,  not  by  the 
testimony  of  experts,  but  by  such 
knowledge  of  the  laws  of  nature  as 
he  may  be  able  to  acquire  from 
medical  works  to  which  he  may 
have  access?  These  are  questions 
no  one  of  which  is  answered  by  the 
prevailing  opinion. 

Suppose,  for  illustration,  a  case 
exactly  like  this,  except  that  instead 
of  being  true  to  one  lover,  after  de- 
serting her  husband,  the  woman  had 
possessed  half  a  dozen  to  whom  she 
had  yielded  herself  very  soon  after 
the  desertion. 
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According  to  the  logic  of  the  opin- 
ion, it  would  then  be  the  duty  of  the 
court  to  guess  whether  the  husband, 
the  deceased  lover,  whose  estate 
was  sought,  or  some  one  of  the  liv- 
ing but  possibly  impecunious  Don 
Juans,  was  the  father,  or  as  some 
one  jestingly  said  at  the  oral  argu- 
ment, whether  or  not  the  baby  was 
"of  the  progeny  of  a  syndicate."^  It 
seems  to  me  that  many  evils  must 
flow  from  the  announced  rule  of 
this  court,  and  that  the  wisdom  of 
extending  the  presumption  of  the 
statute  to  the  utmost  possible  period 
of  gestation  is  enforced  by  the  illus- 
tration. 

If  the  matter  of  legitimacy  or 
bastardy  is  one  purely  of  fact,  to 
be  drawn  from  the  evidence  adduced 
as  in  any  other  case,  then  the  pre- 
sumption of  intercourse  from  possi- 
ble access  should  be  abolished;  but 
this  court  upholds  the  doctrine  of 
Re  Mills,  187  Cal.  298,  92  Am.  St 
Rep.  175,  70  Pac.  91,  and  by  it  sup^ 
ports  the  conclusion  that  the  hus- 
band and  wife  had  sexual  rdations 
on  the  last  night  on  which  they  were 
together,  which  is  founded,  as  was 
declared  in  the  opinion  in  that  case, 
upon  "good  morals  and  public  pol« 
iey.^'  To  allow  cohabiting  married 
people  thug  to  impeach  the  legiti- 
macy of  children  bom  in  wedlock 
would  be,  as  well  stated  in  the  opin- 
ion in  Re  Mills,  '"to  allow  evidence 
which  shocks  every  sense  of  decency 
and  propriety."  Yet  in  the  case  at 
bar  evidence  quite  as  shocking  was 
permitted,  namely,  the  statement  of 


Mrs.  Bettencorte,  regarding  her  al- 
leged menstrual  periods.  This  is 
the  sort  of  testimony  which  may  be 
manufactured  without  fear  of  con- 
tradiction. Its  admission  puts  a 
premium  upon  perjury.  In  the  case 
at  bar  it  is  evident  that  one  of  the 
controlling  elements  of  the  finding 
of  the' probate  court  was  the  testi- 
mony of  the  woman  regarding  her 
menstrual  periods.  Such  testimony 
should  have  been  excluded  under 
what  I  believe  to  be  the  true  inter- 
pretation of  subdivision  5  of  §  1962, 
Code  of  Civil  Procedure. 

All  of  these  considerations  make 
me  adhere  to  the  doctrine  now  repu- 
diated by  this  court,  but  expressed 
so  clearly  and  forcibly  hy  Mr.  Jus- 
tice Olney  in  the  opinion  in  the 
Walker  Case  that  I  venture  to  quote 
it  here  a  second  time  (following  the 
pious  example  of  clergjnnen  who 
sometimes  emphasize  a  text  by  repe- 
tition) :  "There  Is  no  doubt  but  that 
the  presumption  of  legitimacy  goes 
at  least  to  this  extent:  That  if  it 
appear  that  by  the  laws  of  nature 
it  is  possible  that  the  husband  is 
the  father  (that  is,  if  it  appears 
that  the  husband  had  intercourse 
with  the  mother  during  the  period 
of  possible  conception),  legitimacy 
is  conclusively  presumed,  and  no 
guessing  or  weighing  of  probabili-* 
ties  as  to  paternity  because  of  rela- 
tions between  the  mother  and  other 
men  will  be  permitted.^'  (The  italics 
are  mine.) 

Petition  for  rehearing  denied 
September  22,  1919. 


ANNOTATION. 

P^etmiiptioii  of  legitimacy  of  child  bom  to  married  wonoan  as  affecled  by  lapse 
c^  more  Aan  nonnal  period  of  gestation  after  ecccM  by  hiiilMaid. 

a  child  bom  during  wedlock  is  pre- 
sumed to  be  the  child  of  the  mother's 
then  husband.  The  difficulty  has  been 
in  determining  how  far  this  presump- 
tion is  conclusive;  i,  e.,  to  what  extent 
is  it  a  tiositive  rule  of  substantive  law 
defining  the  legal  quality  of  legiti- 
macy. Here  there  have  been  stages  of 
doctrine.  The  early  rule  is  stated  in 
8  R.G.L.  726,  as  follows:  "It  was  a 
maxim  of  the  Roman  law,  and  one 


I.  Introdnetory,  329. 
II.  Where  there  is  no  oppartanity  for  in- 
tercourse,  830. 
nL  Where  there  is  opportimity  for  inter- 
course: 

a.  View  that  intercourse  may  be 

disproved,   333. 

b.  View  that  intercourse  may  not 

be  disproved,  337. 

The  courts  uniformly  concede  that 
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which  the  common  law  copied,  that  the 
presumption  is  that  he  is  the  father 
whom  the  marriage  indicates,  .  and 
Montesquieu,  alluding  to  it,  observed 
that  'the  wickedness  of  mankind  makes 
it  necessary  for  the  laws  to  suppose 
them  better  than  they  really  are. 
Thus  we  judge  that  every  chil4  con- 
ceived in  wedlock  is  legitimate,  the 
law  having  confidence  in  the  mother 
as  if  she  were  chastity  itself/ 
D'Aguesseau  laid  it  down  that  'whilst 
the  birth  of  children  can  be  ascribed 
to  a  legitimate  source,  the  law  will  not 
suppose  criminality.'  The  early  com* 
mon-law  rule  in  England  was  that  if 
a  wjife  had  issue  while  her  husband 
was  within  the  four  seas,  that  is,  with- 
in the  jurisdiction  of  the  King  of 
England,  such  issue  was  conclusively 
presumed  to  be  legitimate,  except  up« 
on  proof  of  the  husband's  impotence; 
and  even  if  he  was  beyond  the  four 
seas  he  must  have  been  away  for  so 
long  a  period  before  the  birth  of  the 
child  as  to  make  it  a  natural  impossi- 
bility that  he  could  be  the  father.  To 
such  an  absurd  length  was  the  prin- 
ciple carried  that  it  was  solemnly 
decided  by  a  court  of  the  highest  jur- 
isdiction that  a  child  bom  in  England 
was  legitimate,  although  it  appeared 
on  the  fullest  evidence  that  the  hus- 
band resided  in  Ireland  during  the 
whole  time  of  the  wife's  pregnancy, 
and  for  a  long  while  previously,  be- 
cause Ireland  was  within  the  King's 
dominion.  In  another  instance,  where 
the  husband  resided  in  Cadiz,  the  child 
was  held  to  be  a  bastard;  not  because 
Cadiz  was  at  a  greater  distance,  but 
because  it  was  beyond  the  four  seas." 

In  the  time  of  Edward  II.  the  Count- 
ess of  Gloucester  bore  a  child  one  year 
and  seveii  months  after  the  death  of 
the  duke,  and  It  Wfts  pronounced  legiti- 
mate. In  the  reign  of  Henry  VI.  Mr. 
Baron  Rolfe  e^qpregsed  the  opinion, 
with  apparent  gravity,  that  a  widow 
might  give  birth  to  a  child  seven  years 
after  her  husband's  death  without  in- 
jury to  her  reputation.  See  Dickin- 
son's Appeal  (1875)  42  Coniu  491,  19 
Am.  Rep.  553. 

But  after  a  gradual  relaxation  dur- 
ing five  centuries  the  conclusiveness 
of  the  presumption  has  been  gradually- 


removed,  so  that,  with  a  few  excep- 
tions, which  are  set  out  in  the  note,  it 
now  appears  that  it  may  t>e  explained 
away  or  rebutted  by  evidence  to  the 
contrary,  but  is  conclusive  in  the  ab- 
sence of  such  evidence.  It  is  the  de- 
sign of  this  note,  therefore,  to  include 
those  cases  wherein  it  appeared  that 
the  husband  did  not  have  access  to  the 
wife,  either  during  the  entire  gesta- 
tion period,  or  at  the  time  the  child 
must  have  been  begotten.  Cases 
where  the  husband  and  wife  were 
present  under  circumstances  when  ac- 
cess was  impossible  are  included. 
Access  is  taken  to  mean  sexual  inter- 
course. The  note  does  not  include 
cases  of  antenuptial  conception,  nor 
does  it  include  the  question  of  the 
competency  of  the  witnesses  nor  the 
admissibility  of  the  evidence  to  show 
legitimacy.  On  whom  rests  the  bur- 
den of  proof  and  who  may  dispute  the 
presumption,  except  under  the  rule  in 
Louisiana,  are  also  excluded. 

II,  Where  there  is  no   oppertunity  for 

intercourse. 

The  presumption  that  a  child  bom 
in  wedlock  is  legitimate  is  rebutted  by 
satisfactory  proof  that  the  husband 
was  absent  during  the  entire  period  in 
which  the  child  must  have  been  be- 
gotten. Re  Gird  (1910)  167  Cal.  534,. 
137  Am.  St.  Rep.  131,  108  Pac.  499; 
Bruce  v.  Patterson  (1897)  102  Iowa, 
184,  71  N.  W.  182;  Cross  v.  Cross 
(1832)  3  Paige  (N.  Y.)  139,  23  Am. 
Dec.  778;  Com.  v.  Shepherd  (1814)  e 
Binn.  (Pa.)  283,  6  Am.  Dec.  449;  Pitts- 
ford  V.  Chittenden  (1885)  58  Vt  49, 
3  Atl.  323;  Re  St.  George's  Parish 
(1705)  1  Salk.  123,  91  Eng.  Reprint, 
115;  Pendrell  v.  Pendrell  (1732)  2 
Strange,  925,  93  Eng.  Reprint,  945; 
Rex  V.  Bedall  (1737)  2  Strange,  1076, 
93  Eng.  Reprint,  1042;  Head  v.  Head 
(1823)  1  Sim.  &  Stu.  150,  57  Eng.  Re- 
print, 61,  Turn.  &  R.  138,  37  Eng. 
Reprint,  1049,  1  L.  J.  Ch.  106;  Rex  v. 
Maidstone  (1810)  12  East,  550,  104 
Eng.  Reprint,  215;  Hargrave  v.  Har- 
grave  (1846)  9  Beav.  552,  50  Eng.  Re- 
print, 457;  Re  Saye  (1848)  1  H.  L.  Cas. 
507,  9  Eng.  Reprint,  857;  Gumey  v. 
Gurney  (1863)  1  Hem.  &  M.  (Eng.) 
413,  32  L.  J.  Ch.  N.  S.  456,  9  Jun 
N.  S.  614,  8  L.  T.  N.  S.  380,  11  Week. 
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Rep.  659;  Burnaby  v.  Baillie  (1889) 
L  R.  42  Ch.  Div.  (Eng.)  282,  58  L.  J. 
Ch.  N.  S.  842,  61  L.  T.  N,  S.  634,  88 
Week.  Rep.  125, 

Since  the  relaxation  of  the  early 
rule  of  quataor  maria,  thei^.  seems 
never  to  have  been  any  doubt  but  that 
proof  of  the  impossibility  of  access  by 
the  husband  during  the  normal  period 
of  gestation  satisfactorily  rebntted  the 
presumption  of  legitimacy. 

Thus,  in  the  early  case  of  Re  St. 
George's  Parish  (1705)  1  Salk.  123,  91 
Eng.  Reprint,  115,  it  was  held  t^at 
where  a  separation  has  taken  place 
between  husband  and  wife,  the  chil* 
dren  shall  be  taken  to  be  legitimate, 
and  so  deemed  until  the  contrary  be 
proved,  for  access  shall  be  intended; 
but  if  the  special  verdict  finds  that  the 
husband  had  no  access,  that  the  chil- 
dren shall  then  be  deemed  illegitimate. 
And  in  Pendrell  v.  Pendrell  (1732) 
2  Strange,  925,  93  Eng.  Reprint,  945, 
wherein  it  appeared  that  after  a  sep- 
aration of  three  years,  the  wife  gave 
birth  to  a  child,  the  court,  on  strong 
evidence  of  nonaecess  by  the  husband, 
overruled  the  presumption  of  legiti- 
macy, and  the  jury  found  the  plaintiff 
illegitimate. 

A  child  bom  of  a  married  woman 
is  in  the  first  instance  presumed  to  be 
legitimate.  The  presumption  thus  es- 
tablished is  not  to  be  rebutted  by  cir- 
cumstances which  only  create  doubt 
and  suspicion,  but  it  may  be  wholly 
removed  by  proper  and  sufiicient  evi- 
dence showing  that  the  husband  was 
absent  at  the  time  when  it  lAust,  nor- 
mally, have  been  begotten,  so  as  to 
have  no  intercourse  or  communication 
of  any  kind  with  the  mother.  Har- 
grave  v.  Hargrave  (1846)  9  Beav.  562, 
50  Eng.  Reprint,  457. 

And  see  the  dictum  in  Wright  v. 
Hicks  (1852)  12  6a.  155,  56  Am.' Dec. 
451,  wherein  the  court  said:  "Where 
the  husband  and  wife  reside  at  a  dis- 
tance from  each  other,  so  as  to  exclude 
the  possibility  of  sexual  intercourse, 
there  it  is  admitted  that  the  presump^ 
tion  of  legitimates  is  at  once  rebutted." 
In  the  case  of  Re  Gird  (1910)  157 
CaL  534,  137  Am.  St.  Rep.  131,  108 
Pac.  499,  it  appeared  that  the  wife 
separated  from  the  husband  in  1881, 


and  only  saw  hdnn  once  afterwards^ 
and  that  time  at<  a  distance.  Four 
years  later  she  gave  birth  to  a  cbfld. 
Ib  1895  tiie  wife  gave  birth  to  a  seeohd 
child.  Od  these  facts  the  court  said; 
'^he  evidence  veiry  clearly  establishes 
that  Mrs.  Bennett's  husband  was  not 
the  father  of  Nellie.  It  must  also  be 
taken  as  establishing  that  he  Was  not 
the  father  of  Stephen.  The  only  evi- 
dence as  to  the  year  of  the  marriage 
was  to  the  effect  that  it  occurred  in  the 
year  of  1880,  and  there  was  no  evi- 
dence to  contradict  that  given  to  the 
effect^  that  Bennett  and  Alice  sep- 
arated not  later  than  liie  year  1881, 
and  never  thereafter  cohabited  or  even 
saw  one  another  until  long  after  the 
birth  of  Nellie,  except  on  one  occasion 
when  Alice  saw  him  at  a  distance,  sav- 
ing and  ^excepting  eridence  to  the  ef- 
fect that  Alice  had  on  several  occa- 
sions admitted  to  others  that  Stephen 
was  Bennett's  child.  The  evidence 
was  clearly  of  such  a  nature  that  we 
cannot  say  that  the  jury  and  court 
were  not  warrianted  in  concluding  that 
Stephen  was  not  Bennett's  child.'' 

So,  where  it  was  satisfactorfly 
proved  t^at  the  husband  had  been  ab- 
sent from  the  wife  during  a  period  of 
two  years  prior  to  the  birth  of  the 
child,  the  court  hrid  that  the  presump- 
tion of  legitimacy  was  rebutted; 
Bruce  V.  Patterson  (1897)  102  Iowa, 
184,  71  N.  W.  182. 

In  Cross  v.  Cross  (1832)  8  Paige  (N. 
T.)  189,  23  Am.  Dec.  778,  it  appeared 
that  husband  and  wife  had  been  sep- 
arated for  several  years  prior  to  the 
birth  of  a  child.  It  further  appeared 
from  the  testimony  of  the  complain- 
ant's mother,  who  lived  in  the  house 
with  him  during  all  that  time,  that  the 
defendant :  never  called  at  the  house 
more  than  two  or  three  times  after  the 
separation,  and  then  only  for  a  few 
minutes  in, the  da3rtime,  when  the  wit- 
ness was  present;  that  for  eighteen 
months  prior  to  the  birth  of  the  child, 
the  defendant  had  lived  in  another 
town,  and  had  not  even  been  t6  the 
complainant's  house  during  that  time; 
and  that  the  husband  had  entirely 
broken  off  all  intercourse  with  the 
wife  from  the  time  of  their  first  sep- 
aration.   On  this  testimony  the  court 
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held  that  the  preatunption  of  legiti- 
macy waa  aatisfactorily  rebutted. 

In  Com.  V.  Shepherd  (1814)  6  Binn. 
(Pa.)  283,  6  Am.  Dec.  449,  the  alleged 
father  of  the  child  waa  under  an  in- 
dictment for  fornication  with  a  mar- 
ried woman.  It  appeared  that  the 
husband  had  left  hia  wife,  and  resided 
in  another  city  for  several  years  prior 
to  the  birth  of  the  child.  The  court 
held  that,  since  no  evidence  had  been 
adduced  to  disprove  the  presumption 
of  nonacceas  resulting  from  the  hus- 
band's absence,  the  presumption  of 
the  legitimacy  of  the  child  was  effect- 
ually rebutted. 

So,  in  Pittsford  v.  Chittenden  (1886) 
&8  Vt.  49,  3  Atl.  323,  wherein  it  ap- 
peared that  the  husband  left  the  wife 
three  years  prior  to  the  birth  of  the 
child,  and  had  never  returned,  it  was 
held  that  the  presumption  of  legiti- 
macy was  effectually  overcome. 

Similarly,  in  Re  Saye  (1848)  1  H. 
L.  Gas.  607,*  9  Eng«  Reprint,  867,  the 
court  held  that  the  presumption  of 
legitimacy  was  rebutted  where  it  ap- 
peared that  a  child  was  bom  three 
years  after  the  s^aration  of  the  hus- 
band and  wife,  and  it  was  proved  that 
there  had  been  no  opportunity  of  ac- 
cess. 

And  where  it  appeared  that  the  hus- 
band was  absent  for  seven  years  ppor 
to  the  birth  of  the  child,  it  was  held 
that  the  presumption  of  legitimacy 
WES  rebutted  by  the  proof  of  nonac- 
ceas. Rex  V.  Bedall  (1737)  2  Strange, 
1076,  93  Eng.  Reprint,  1042. 

Similarly,  where  it  appeared  that 
the  wife  separated  from  the  husband 
in  December,  1859,  and  did  not  live 
with  him  afterwards,  and  in  May, 
1861,  the  wife  gave  birth  to  a  child, 
it  was  held  that  the  presumption  of 
legitimacy  was  effectually  rebutted. 
Gurney  v.  Gumey  (1863)  1  Hem.  &  M. 
(Eng.)  413,  32  L.  J.  Ch.  N.  S.  456,  9 
Jur,  N.  S.  514,  8  L.  T.  N.  S.  380,  11 
Week.  Rep.  669. 

In  Rex  v.  Maidstone  (1810)  12  East, 
650, 104  Eng.  Reprint,  215,  it  appeared 
that  the  husband  was  away  with  his 
regiment  during  a  period  of  two  years 
prior  to  the  birth  of  the  child.  The 
court  held  that  the  conclusion  was  ir- 
resistible that  the  child  was  a  bastard. 


Failure  to  admit  testimony  to  prove 
nonaccess  on  the  part  of  the  husband 
is  reversible  error.  Thus,  in  Mebane 
V.  Capehart  (1900)  127  N.  C.  44,  87  S. 
E.  84,  it  appeared  that  the  lower  court 
excluded  evidence  tehding  to  prove 
that  the  husband  did  not  have  access 
to  his  wife  for  twelve  months  prior  to 
the  birth  of  the  child,  where  the  pa- 
ternity was  in  dispute.  On  appeal  the 
court  held  that  the  failure  to  admit 
the  testimony  was  reversible  error.  * 

But  access  must  be  affirmatively  de- 
nied. Thus,  in  Herring  v.  Croodson 
(1871)  43  Miaa.  392,  it  appeared  that 
the  defendant  charged  that  the  child 
was  a  bastard  because  iAie  father  did 
not  have  access  to  the  mother  daring 
the  perix>d  of  tlrirtera  months  immedi- 
ately prior  to  the  birth  of  the  child. 
The  paternity  of  the  plaintiff  was  not 
affirmatively  defied.  On  a  qaestion 
whether  or  not  the  paternity  of  the 
plaintiff  was  in  issue  by  the  pleadings, 
the  court  held*  that,  since  the  defend- 
ant did  not  d.eny  the  paternity  of  the 
plaintiff,  except  by  the  affirmative  alle- 
gation of  nonaccess  to  the  mother,  that 
therefore  the  issue  was  not  in  the 
pleadings,  to  the  extent  claimed,  and 
that  the  onus  of  the  proof  waa  on  the 
defendant 

Likewise,  where  it  appears  that  the 
husband  was  entirely  absent  at  the 
period  during  which  the  child  must, 
in  the  course  of  nature,  have  been  be- 
gotten, the  presumption  of  legitimacy 
is  overcome.  Dean  v.  State  (1S68)  29 
Ind.  483;  Rex  v.  Luffe  (1807)  8  East, 
193,  103  Eng.  Reprint,  316. 

Thus,  in  Dean  v.  State  (Ind«)  supra, 
wherein  it  appeared  that  the  husband 
was  absent  from  his  wife  from  Janu- 
ary until  June,  and  a  child  was  bom 
on  the  6th  day  of  November  of  the 
same  year,  the  court  held  that  the  pre- 
sumption of  legitimacy  was  rebutted. 

And  where  it  appeared  that  the  hus- 
band had  access  to  the  wife  only  a 
fortnight  prior  to  the  birth  of  the 
child,  it  was  held  in  the  case  of  Rex 
V.  Luffe  (Eng.)  supra,  that  the  pre- 
sumption of  legitimacy  was  effectually 
overcome. 

So,  where  the  husband  after  a  long 
absence  did  not  joiYi  his  wife  until 
November>  and  she  gave  birth  to  a 
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fttll-mrown  child  the  toUovnng  May, 
the  court  keld  that  the  preBumption  of 
legitimacy  was  rebutted.  HeAthcote's 
Divorce  Bill  (1851)  1  Macq.  H.  L.  Gaa. 
(Scot)  277. 

III.  Where  there  is  opportunitff  for  itUer^ 

course, 

o.  Wiew  thttt   intercourse   may   he   tlf^^ 

proved. 

The  weight  of  authority  is  to  the 
effect  that  intercourse  need  not  be 
shown  to  have  been  impossible,  and 
where  an  opportunity  for  sexual  inter* 
course  is  shoWn,  the  presumption  of 
legitimacy  may  be  rebutted  by  proving 
that  intercourse  did  not,  in  fact,  take 
place.  Gross  v.  Froman  (1889)  89  Ky. 
818, 8  L.R.A.  102, 12  S.  W.  887;  People 
V.  Case  (1912)  191  Mich.  282,  187  N. 
W.  65;  Rhyne  v.  Hoffman  (1862)  59 
N,  a  (6  Jones,  Eq.)  335;  KleiAert  v. 
Ehlers  (18^1)  88  Pa.  489;  Goodright 
ex  dem.  Tompson  v.  Satil  (1791)  4  T. 
R.  S56,  100  Ehg.  Reprint,  1062;  Bah- 
bury  Peerage  Case  (1811)  1  Sim.  & 
Stu.  153,  57  Eng.  Reprint,  62;  Cope  v. 
(}ope  (1833)  5  Car.  A'P.  (Eng.)  rfoi, 
1  Moody  &  R.  269;  Morris  v.  Davies 
(1887)  5  Clark  ft  P.  215,  7  Eng.  Re- 
print, 385,  1  Jur.  911;  Reg.  v.  Mans- 
field (1841)  1  Q.  6.  444,  118  Eng.  Re- 
print, 1208, 1  Gale  ft  D.  7, 10  L.  J.  Mag. 
Cas.  N.  S.  97,  6  Jur.  505;  Plowes  v. 
Bossey  (1862)  2  Drew,  ft  S.  145,  62 
Eng.  Reprint;  576,  31  L.  J.  Ch.  N.  S. 
681,  8  Jur.  N.  S.  352,  7  L.  T.  N.  S.  306, 
10  Week.  Rep.  882;  Atchley  v.  Sprigg 
(1863)  38  X.  J.  Ch.  N.  S.  (Eng.)  345, 
10  Jur.  N.  S.  144,  10  L.  T.  N.  S.  16,  12 
Week.  Rep.  364;  Bosvile  v.  Atty.  Gen. 
(1887)  Lu  R.  12  Prob.  Div.  (Eiig.)  177, 
56  L.  J.  Prob.  N.  S.  97,  67  L.  T.  N.  &. 
88,  86  Week.  Rep.  79.  And  see  the 
rqiorted  case  (Re  McNamaaa^  ante, 
813). 

In  Enirlandithe  ease  of  Goodright 
ex  dem.  Tompson  v.  Saul  (1791)  4  T. 
R.  356, 100  Eng.  Reprint,  1062,  was  the 
first  to  hold  that  impossibility  of  ac^ 
cees  by  the  husband  was  not  necessary 
to  prove  nonacoess  by  the  husband. 

The  Banbury  Peerage  Case  (1811) 
1  Sim.  ft  Stu.  158,  57  Eng«  Reprint,  68, 
contains  apparently  the  ftarst  statement 
of  the  sufficiency  of  the  evidence  (ttec«> 
eesary  to  overcome  tbe  presumption  <xt 


legitimacy.  In  that  case  the  court 
.said  *'that  the  presumpti<^n  of  legiti- 
macy of  ^a  child  bom  in  lawful  wed^ 
lock,  the  husband  not  being  separated 
from  his  wife  by  a  sentence  of  divorce, 
can  only  be  legally  resisted  by  evi- 
dence of  such  facts  or  circumstances 
as  are  sufficient  to  prove,  to  the  satis- 
.facti(m  of  those  who  are  to  decide  the 
question,  that  no  sexual  intercourse 
did  take  place  between  the  husband 
and  wife  at  any  time  when,  by  such  . 
intercourse,  the  husband  could,  by  the 
laws  of  nature,  be  the  father  of  such 
child.  Where  the  legitimacy  of  a 
child,  in  such  a  case,  is  disputed,  on 
the  ground  that  the  husband  was  not 
the  father  of  such  child,  the  question 
to  be  left  to  the  jury  is  whether  the 
husband  was  thiel  father  of  such  child, 
and  the  evidence  to  prove  that  he  was 
not  the  father  must  be  of  such  facts 
and  circumstances  as  are  sufficient  to 
prove,  to  the  satisfaction  of  a  jury, 
that  Jio  sexual  intercourse-  took  place 
between  the  husband  and  wife  at  auy 
time  when,  by  such  intercourse,  the 
huaband  eould,  by  the  laws  of  nature, 
be  the  father  of  such'  child." 
.  In  Head  v.  Head  (1823)  1  Sim.  ft 
Stu.  150,  57  Eng.  Repriiit,  61,  the  Court 
eaid :  "The  ancient  policy  of  thi  law 
of  England  remains  unaltered.  '  A 
child  bom  of  a  married  woman  >s  to 
be  presumed  to  be  the  ehild  6f  the 
husband,  unless  there  is  -evidence 
which  excludes  all  doubt  that  the  hus- 
band^oould  not  be  the  father.  But  in 
modem  times  the  rule. of  evidence  has 
varied.  Formerly,  it  was  considered 
that  all  doubt  could  not  be  excluded, 
unless  the  husband  were  extra  quatuor 
maria.  But,  as  it  is  obvious  that  all 
doubt,  may  be  excluded  from  other  cir- 
cumstances, although  the  husband  be 
within  the 'four  seas,  the  modern  prac- 
tice permits  the  introduction  of  every 
i^Mcies '  of  legal  *  evideilce  tending  16 
tiie  same  conclusion.  But  still  the 
evidence  must  be  of  a  character  to  ex- 
clude all  doubt;  and  when  the  judges, 
in -the  Banbury  Peerage  Case,  spoke  of 
satisfactory  eividence  upon  this  sub^ 
ject,  they  must  be  understood  to  have 
meant  such  evidence  as  would  be ^sat- 
iflfactory;  having  regard  to  the  special 
nature  of  the  subjects-  It>  is  to  be.  de^ 
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duced,  as  a  corollary  from  the  opin- 
ions of  the  learned  judges  in  that  case, 
that  whenever  a  husband  and  wife  are 
proved  to  have  been  together,  at  a 
time  when,  in  the  order  of  nature,  the 
husband  might  have  been  the  father 
of  an  after-bom  child,  if  sexual  inter- 
course did  then  take  place  between 
them,  such  sexual  intercourse  was, 
prima  facie,  to  be  presumed ;  and  that 
it  was  incumbent  upon  those  who  dis^ 
puted  the  legitimacy  of  the  after-bom 
childy  to  disprove  the  fact  of  sexual 
intercourse  having  taken  place,  by  evi- 
dence of  circumstances  which  afford 
irresistible  presumption  that  it  could 
not  have  taken  place;  and  not  by 
mere  evidence  of  circumstances  which 
might  afford  a  balance  of  probabili- 
ties against  the  fact  that  sexual  inter- 
course did  take  place.  In  the  present 
case,  the  husband  and  wife  are  proved 
to  have  been  together  at  a  time  when, 
if  sexual  intercourse  did  take  place 
between  them,  the  husband  might,  in 
the  order  of  nature,  have  been  the 
father  of  the  plaintiff;  and  the  circum- 
stances given  in  evidence  on  the  part 
of  the  defendant  tiot  only  do  not  afford 
irresistible  presumption  that  sexual 
intercourse  did  not  actually  take  place, 
but  leave  the  balance  of  probabilities 
in  favor  of  the  fact  that  sexual  inter- 
course did  take  place  between  them/' 

In  Cope  v.  Cope  (1883)  I  Moody  & 
R.  (EikgO  269,  6  Car.  ft  P.  604,  it  was 
held  that  if  there  has  been  an  oppor- 
tunity of  access,  the  circumstances  of 
the  case  may  still  be  relied  on  to  show 
that  no  intercourse  took  place. 

In  Morris  v.  Davies  (1887)  3  Clark 
ft  F.  215,  7  Eng.  Reprint,  385,  it  ap* 
peared  that  the  husband  and  wife  sepa- 
rated under  an  agreement,  but  con- 
tinued to  live  within  such  distance  as 
afforded  them  opportunities  for  sexual 
intercourse.  It  did  not  appear  that 
they  were  hostile  towards  each  other. 
It  was  shown  that  the  wife  was  sus- 
pected of  familiarity  with  one  Austin^ 
who  remained  in  her  employ  after  the 
separation.  It  further  appeared  that 
the  husband  and  wife  later  visited  a 
Mrs.  Lloyd,  who  testified  that  "they 
passed  the  evening  and  the  night  at' 
her  house,  and  she  supposes  they  slept 
together/'   Bat  servants  of  Mrs.  Lloyd 


testified  that  the  husband  and  wife  oc- 
cupied separate  bedrooms  during  that 
visit.  A  short  while  after  their  sepa- 
ration the  wife  appears  to  have  gone 
to  the  house  of  her  husband  and  to 
have  passed  several  days  there,  but  a 
witness  gave  evidence  that  the  wife, 
although  she  passed  several  days  at 
the  house*  slept  in  a  distinct  and 
separate  part  of  the  house,  and  did  not 
pass  the  night  with  the  husband.  Sev- 
eral years  later  the  wife  become  pr^- 
nant.  When,  the  child  was  bom  it  was 
concealed  and  grew  up  under  another 
name.  On  a  question  as  to  its  legiti- 
macy, it  was  claimed  that  the  pre- 
sumption of  legitimacy  was  conclusive 
because  it  was  sl^own  that  the  hus- 
band and  wife  had  an  opportunity  for 
sexual  intercourse.  The  court  held 
that  the  presumption  in  favor  of  le- 
gitimacy was  rebutted,  not  only  by  the 
proof  of  nonaccess  by  the  husband,  but 
also  by  the  evidence  of  the  adultery 
of  the  wife,  and  the  concealment  of 
the  child. 

In  Atchley  v.  Sprigg  (1863)  33  L. 
J.  Ch.  N.  S.  (Eng.)  345,  wherein  it  ap- 
peared that  the  husband  had  not  had 
access  during  the  normal  period  of 
gestation,  the  court  said:  "Now,  the 
question  is,  Does  thia  evidence  con- 
vince my  mind  that  Cole  was  not  the 
father  of  this  child,  and  that  Palmer 
was?  In  other  words,  that  Cole  had 
not,  at  the  period  when  the  child  was 
procreated,  generative  access  to  his 
wife.  Now,  the  child  was  bom  on 
the  11th  October,  1834,  and  assuming 
the  ordinary  period  of  gestation,  the 
period  of  procreation  would  be  about 
the  11th  January,  1884;  at  all  events 
between  that  date  and  the  11th  March, 
in  case  it  were  a  seven  months'  child. 
Cole  and  his  wife  had  not  lived  to- 
gether for  nine  years;  she  had  never 
had  a  child  by  him.  This  child  was 
bom  nineteen  years  after  their  mar- 
riage, and  though  not  physically  im- 
possible for  a  wife  to  have  a  child  by 
her  husband  for  the  first  time  after 
nineteen  years,  it  is  at  least  improba- 
ble. In  1824  they  separated,  and  from 
that  time  their  separation  continued 
complete,  unless  there  were  stolen  in- 
terviews; and  the  evidence  satisfied 
me,  that  >they  never '  again  lived  to* 
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gether  as  Imsband  and  wife  in  the 
same  house.  We  have  the  evidence  of 
all  the  living  persons  who  can  give 
any  information;  and  though  the  evi- 
dence of  the  persons  interested  in  the 
issue  must  he  taken  with  jealousy, 
every  person  who  can  confirm  their 
evidence  does  so  as  far  as  they  are 
capable;  and  Cole  was  never  seen  or 
heard  of  near  the  house,  except  on  the 
two  occasions  I  have  mentioned.  Where 
he  was,  we  do  not  know;  hut  we  have 
every  reason  to  conclude!  that  during 
the  whole  of  that  period  he  never  had 
communication  with  his  wife  under 
the  circumstances  which  would  enable 
him  to  be  the  father  of  that  child.  Of 
coarse,  nobody  can  say  where  Mrs. 
Cole  went  when  she  was  out  of  doors ; 
but.  Cole  being  her  husband,  what  was 
to  prevent  his  coming  to  the  house,  • 
if  he  and  his  wife  were  desirous  of 
it?  The  fact  being  to  my  mind  satis- 
factorily proved,  that  he  did  not  come 
openly  to  the  house,  why  am  I  to  as- 
sume she  is  to  go  out,  and  have  stolen 
interviews,  to  gratify  that  conjugal 
feeling  which  she  manifested  in  no  • 
other  manner?  That  theory,  then,  has 
no  reasonable  grounds;  and  unless  I 
adopt  the  rule  which  once  prevailed, 
that,  in  order  to  overcome  the  pre- 
sumption of  legitimacy,  there  must  be 
impoBsibility  of  access,  access  here 
was  so  improbable  that  I  cannot  sup- 
pose it.  I  am  convinced  in  my  own 
mind  that  from  1824  down  te^ie  death 
ef  Cole,  no  such  communieation  took 
place ;  and,  therefore,  the  child  is  ill^ 

gitimate.'' 

In  Bosvile  v.  Atty.  Gen.  (1887)  L.  R. 
12  Prob.  Div.  (Eng.)  177,  66  L.  J.  Prob. 
N.  S.  97,  67  L.  T.  N.  S.  88,  86  Week. 
Rep.  79,  it  was  admitted  that  the  hus- 
band and  wife  occupied  the  same  bed- 
room up  to  the  date  of  their  separa- 
tion. Exactly  277  days  (or  276  days 
counting  the  commencement  of  labor 
of  the  preceding  day)  after  she  left 
her  husband,  the  child  was  bom.  It 
appeared  that  immediately  after  the 
separation  the  wife  engaged  in  adul- 
terous intercourse.  It  was  held  that 
the  question  of  legitimacy  was  prop- 
erly submitted  to  the  jury,  and  a  find- 
ing of  illegitimacy  wait  sustained. 

likewise,    wh^re   satisfactory   evi-^ 


dcnce  is  adduced  to  show  that  the  hus- 
band had  been  present  during  the 
period  of  gestation,  only  under  such 
circumstances  as  afford  clear  and  sat- 
isfactory proof  that  there  was  no 
sexual  intercourse,  the  presumption  is 
rebutted.  Goss  v.  Froman  (1889)  89 
Ky.  318,  8  L.R.A.  102,  12  S.  W.  887; 
Burnaby  v.  Baillie  (1889)  L.  R.  42 
Ch.  Div.  (Eng.)  282,  68  L.  J.  Ch.  N. 
S.  842,  61  L.  T.  N.  S.  684,  Sa  Week. 
Rep.  126. 

Thus,  in  Bumaby  v«  Baillie  (Bug.) 
supra,  it  appeared  that  the  husband 
and  wife  lived  together  in  the  same 
house  up  to  .July  21st,  1894,  but  prior 
to  that  time  had  occupied  separate 
bedrooms,  and  it  was  the  habit  of  the 
wife  to  lock  her  bedroom  each  night 
to  exclude  him.  It  was  proved  that  in 
speaking  of  him  she  used  expressions 
of  hatred.  It  further  appeared  that  in 
the  second  week  in  July,  1884,  the 
wife's  monthly  period  occurred,  but 
was  over  before  the  date  of  her  de- 
parture on  July  21,  when  she  left  her 
husband  and  remained  away  until  the 
17th  of  September.  It  also  appeared 
that  the  husband  was  away  from  home 
during  this  period,  but  the  evidence 
showed  that  he  was  not  with  his  wife 
at  any  time.  The  husband  returned 
on  the  24th  of  September.  They  re- 
mained together,  in  the  same  house  un- 
til the  16th  of  December,  living  on  the 
same  terms  as  before.  On  that  date 
she  left  the  husband  and  never  re- 
turned. A  child  was  born  on  April 
26,  1886,  which  was  279  days  after 
July  21,  1884  On  a  question  as  to 
the  legitimacy  of  this  child  the  court 
held  that  while  the  child  was  bom 
within  280  days  after  her  departure 
from  her  husband,  nevertheless  their 
living  together  under  circumstances 
that  disproved  access  by  the  hus- 
band rebutted  the  presumption  of 
legitimacy. 

Similarly,  in  Goss  v.^Proman  (Ky.) 
supra,  it  appeared  that  the  wife  left 
her  husband  in  April  and  did  not  re- 
turn until  after  his  death  in  June.  It 
further  appeared  that  the  wife  said, 
time  and  again,  that  the  husband  could 
not  have  intercourse  with  her  and  that 
they  had  ceased,  for  at  least  a  year 
prior  to '  his   death,  to  perform  the 
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sexual  act.  Evidence  was  adduced  to 
show  that  the  husband  was  physically 
unfit  to  have  sexual  intercourse  within 
the  period  of  gestation.  It  was  held 
that  nonaccess  by  the  husband  was 
satisfactorily  proved,  and  the  pre* 
sumption  of  legitimacy  arising  from 
marriage  was  rebutted. 

But  the  presumption  becomes  con* 
elusive  if  the  evidence  is  insufficient 
to  disprove  access  during  the  normal 
period  of  gestation. 

Thus,  in  Plowes  v.  Bossey  (1862)  2 
Drew.  &  S.  145,  62  Eng.  Reprint,  576, 
it  appeared  that  on  December  23, 1833, 
the  husband  was  taken  to  a  lunatic 
asylum,  where  he  remained  until  his 
death.  In  December,  1885,  the  wife 
gave  birth  to  the  claimant.  It  appears 
that  the  asylum  officials  were  enjoined 
not  to  allofw  the  husband  and  the  wife 
to  be  left  together  alone,  but  it  was 
shown  that  it  was  not  impossible  that 
the  husband  and  wife  had  been  alone 
during  one  of  her  visits.  It  also  ap- 
peared that  the  husband  had  been  seen 
in  the  town  before  the  birth  of'  the 
child.  Commenting  on  the  evidence 
the  vice  chancellor  said:  "The  evi- 
dence adduced  to  rebut  the  presump- 
tion of  legitimacy  mAy  be  considered 
as  bearing  on  two  distinct  proposi* 
tions :  One,  that  there  was  not  during 
the  period  within  which  the  child  must 
have  been  begotten  any  intercourse 
whatever  between  the  husband  and 
wife;  using  the  term  Mntercourse'  in 
the  sense  of  their  being  in  each  other's 
presence;  the  other,  that  if  there  was 
such  intercourse,  it  was  under  circum-^ 
stances  which  did  not  admit  the  pos- 
sibility of  sexual  intercourse;''  and 
after  a  review  of  the  facts  said  that 
he  was  not  "judicially  convinced/'  that 
intercourse  had  not  taken  place,  and 
therefore,  since  the  evidence  failed  to 
overcome  the  presumption  of  legiti- 
macy, that  therefore  the  child  must 
be  taken  to  be  legitimate. 

And  in  Reg.  V.  Mansfield  (1841)  1 
Q«  B.  444,  118  Eng.  Reprint,  1203,  it 
appeared  that  the  wife  was  deserted 
by  her  husband.  Several  years  later 
she  was  married  again  by  banns,  her 
h^isband  still  living,  and  afterwards 
had  two  children.  In  disposing  of  the 
case  Patterson,  J.,  said:    "From  these 


facts  alone  we  are  called  upon  to  infer 
that  there  was  no  access  of  the  hus- 
band to  his  wife,  though  during  any 
part  of  the  time  he  may  have  been  liv- 
ing at  the  next  door;  I  think  we  cannot 
form  any  such  conclusions.'' 

So,  where  a  child  was  bom  two 
years  after  the  separation  of  the  hus- 
band and  the  wife,  but  it  appeared  that 
within  the  period  of  gestation  the  hus- 
band and  wife  had  opportunity  for 
sexual  intercourse,  it  was  held,  in  the 
absence  of  proof  of  nonaccess,  that  the 
issue  was  legitimate.  Kleinert  v. 
Ehlers  (1861)  38  Pa«  439. 

And  where  a  child  was  bom  six 
months  after  a  divorce  a  vinculo  mat- 
rimonii on  account  of  adultery,  but 
it  appeared  that  there  was  an  oppor- 
tunity for  sexual  intercourse  during 
the  time  at  which  the  child  must,  ac- 
cording to  the  laws  of  nature,  have 
been  begotten,  it  was  held  that  the 
child  was  legitimate.  The  court  said 
that  the  child  must  "be  taken  to  be 
legitimate,  unless  it  be  proven,  by  ir- 
resistible evidence,  that  the  husband 
.  •  •  did  not  have  sexual  intercourse 
with  his  wife."  Rhyne  v.  Hoffman 
(1862)  59  N.  C.  (6  Jones,  Eq.)  335. 

In  People  v.  Case  (1912)  171  Mich. 
282,  187  N»  W.  65,  a  bastardy  proceed- 
ing, a  married  woman  charged  that 
she  was  gotten  with  child  by  the  re- 
spondent on  September  30th,  1910.  At 
this  time  her  husband  was  in  jail,  but 
was  released  October  15th,  1910.  The 
child  was  bora  June  25th,  1911,  or  253 
days  after  the  husband  received  his 
liberty.  It  did  not  appear  that  the 
husband  returned  to  the  wife,  but  it 
was  shown  that  after  his  release  he 
worked  at  several  places  and  was  ab- 
sent from  work  from  time  to  time.  It 
was  held  that  since  nonaccess  was 
not  proved,  the  presumption  of  legiti- 
macy controlled. 

In  Bury  v.  Phillpot  (1834)  2  Myl.  & 
K.  349,  39  Eng.  Reprint,  977,  the  court 
sfid:  "Access  is  such  access  as  af- 
fords an  opportunity  of  sexual  inter- 
course, and  where  the  fact  of  such  ac- 
cess between  a  husband  and  wife, 
within  a  period  capable  of  raising  the 
legal  inference  as  to  the  legitimacy 
of  an  after-bom  child,  is  not  disputed, 
probabilities  can  have  no  weight;  and 
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a  case  oun^ht  never  to  be  sent  to  a  jury. 
There  is  here  nothing  against  the  evi* 
dence  of  access,  except  evidence  of 
the  adulterous  intercourse  of  the  wife 
with  Hughes^  which  does  not  affect 
the  legal  inference;  for  if  it  were 
proved  that  she  slept  every  night  wit^ 
her  paramour  from  the  period  of  her 
separation  from  her  husband,  I  must 
still  declare  the  children  to  be  legiti"* 
mate.  The  interest  of  the  public  de* 
pends  upon  a  strict  adherence  to  the 
rule  of  law." 

h.  View  that  intercourse  may  not  be  diS' 

proved. 

At  least  two  jurisdictions  adhere  to 
the  rule  that  the  question  to  be  pre- 
sented to  the  jury  is  not  whether  the 
husband  and  the  wife  did  In  fact  have 
intercourse,  but  whether  the  bare  pos- 
sibility of  intercourse  presented  itself 
to  them  at  any  time.  If  it  did,  then, 
unless  impotency  can  be  shown,  the 
presumption  is  conclusive.  Powell  v. 
State  (1911)  84  Ohio  St.  165,  36  L.R.A. 
(N.S.)  255,  95  N.  B.  660;  Scott  v.  Hil- 
lenberg  (188B)  85  Ya.  245,  7  S.  E.  377; 
Bowles  V.  Bingham  (1811)  8  MunL 
(Va.)  599,  5  Am.  Dec.  497. 

In  PoweU  V.  State  (19X1)  84  Ohio 
St  165,  36  UR.A.(N.S.)  255,  95  N.  E. 
660,  it  appeared  that  the  wife  sepa- 
rated  from  the  husba^nd  on  February 
22,  1904,  and  denied  having  inter* 
eourse  with  him  aft^r  that  date.  It 
further  appeared  that  on  the  12th  dayi 
of  January,  1905,  the  wife  was  deliv- 
ered of  a  i^hild,  and  the  defendant  waa 
charged  with  being  its  father*  Evi- 
dence was  adduced  to  show  that  the 
husband  remained  in  the  same  town 
until  the  21st  day  of  July.  The  court 
said:  -"Public  policy  requires  that  the 
status  of  a  child  born  or  begotten  in 
lawful  wedlock,  should  be  fixed  and 
certain^  and  the  immediate  exigencies 
or  even  the  apparent  justice  of  any 
particular  case  will  not  justify  a  de- 
parture from  the  rule  so  necessary  and 
salutary  to  the  best  interests  of  so- 
ciety. The  law  is  not  willing  that  a 
child  shall  be  declared  a  bastard  to 
suit  the  whims  or  purposes  of  either 
parent,  nor  upon  eviden^o  merely  thai 
no  actual  act  of  intercourse  occurred 
between  husband  and  wife  at  or  about 
the  time  the  wife  became  pregnant. 
7  A.L.R.— 22. 


The  proof  must  be  such  ap  to  show 
the  impossibility  of  access^  and  tbia 
evidence  not  only  fails  to  prove  thati 
but  on  the  contrary  it  does  show  that 
access  was  a  physical  possibility  at  all 
the  time  from  the  date  that  she  claims 
there  was  a  final  aeparatioi^  up  until 
the  time  the  divorce  was  granted,  or 
at  least  up  until  the  21st  of  July,  after 
which  time  there  is  some  proof,  very 
Vague  and  uncertain  bo^trever^  that  he 
was  in  distant  parts." 

In  Scott  V,  Hillenberg  (1888)  85  Va. 
245,  7  S.  E.  377,  it  was  contended  that 
the  husband  wa^.  a  soldier  in  the  Con- 
federate Army,  and  that  he  wafi  not 
at  his  h<Hne  in  the  year.  1864,  and  that 
during  that  year  his  wife  did  not  visit 
him;  that  his  wife  became  pregnant 
during  the  summc^r  or  faU  of  1864  i^nd 
gave  birth  to  a  child  in  May,  1865, 
The  evidence  was  conflicting  as  to 
whether  there  had  been  an  opportunity 
for  access,  and  it  was  held  that  unless 
the  proof  clearly  established  nonac- 
cess,  the  child  must  be  taken  as  legiti- 
mate. 

See  also  Bowles  v.  Bingham  (1811) 
3  Munf.  (Va.)  599,  5  Am.  Dec.  497, 
wherein  the  court  said :  *^!th  respect 
to  procreations  during  marriage  the 
presumption  is  that  all  persons  bo^n 
during  marriage  are  legitimate.  This 
presumption  can  be  destroyed  only  by 
contrary  proof,  demonstrating  that  the 
child  is  not  the  child  of  the  husband; 
wbicli  again  can  only  be  by  showing 
that  from  his  continued  absence  from 
his  'Wife,  at  or  about  the' time  of  pro- 
creation, ol"  from  the  impotency  of  his 
body,  it  is  impossible  that  he  should' 
be  the  fither. '  Thii^  presumptibn  in 
favor'  of  legitimacy  is  so  strong,  and 
the  exceptions  thereto  are  held  under 
such  strictness,  that  where  a  man  was 
divorced  from  his  wife,  propter  per- 
petuam  generandi  impotentiam,  and 
then  married  another  woman,  who  had 
issue  during  the  marriage,  that  issue 
was  holden  to  be  his^  on  the  g^round 
that  a  man  may  be  habilis  et  inhabilis 
deversis  temporibus.  Bury's  Case 
(1600)  5  Coke,  98,  77  Eng.  Repulnt, 
207.  It  is  not,  therefor^!,  a  mere  cir** 
cumstance  of  p^obabiUty  that  will 
operate  in  this  case  to  bastardize  the 
issue.    Such  issue  will  be*  held  to  be 
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lesritimate,  unless  it  be  conclasively 
shown  that  a  person  other  than  the 
husband  must  necessarily  and  un- 
avoidably have  been  the  father." 

In  Louisiana,  where  a  child  is  con- 
ceived and  begotten  in  wedlock  and  is 
not  disavowed  by  the  husband  in  the 
mode  prescribed  by  law,  the  status  of 
legitimacy  is  fixed,  and  the  presump- 
tion of  legitimacy  is  conclusive. 

See  also  Bloi  v.  Mader  (1842)  1  Rob^ 
581,  88  Am.  Dec.  192;  Dejol  v.  John- 
son (1857)  12  La.  Ann.  853. 

In  Ezidore  Gureau  (1904)  118  La. 
839,  37  So.  773,  it  was  said  obiter: 
The  right  to  disavow  and  repudiate 
a  child  born  under  the  protection  of 
the  legal  presumption,  pater  est,  is  pe- 
culiar to  the  father,  and  can  be  exer- 
cised only  by  him,  or  his  heirs.  And 
if  the  father  renounce  the  right,  ex- 
pressly or  tacitly,  it  is  extinguished 
and  can  never  more  be  exercised  by 
anyone. 

So,  in  Saloy's  Succession  (1892)  44 
La.  Ann.  433,  10  So.  872,  the  court 
said:  "The  onus  is  on  the  state  to 
show  by  strictly  legal  proof  that  they 
have  procured  it  by  fraudulent  repre- 
sentations and  practices,  and  the  ques- 
tion reduces  itself  as  to  whether  the 
state  has  at  her  command  the  evidence 
exclusively  permitted  in  such  cases,  in 
which  children  born  during  marriage 
are  gravely  charged  with  being  adul- 
terous bastards,  incapable  of  inherit- 
ing under  the  law.  .  .  .  There  is 
no  doubt  that  a  husband,  although  he 
be  presumed  by  law  to  be  father  of 
the  children  bom  from  his  wife,  dur- 
ing the  existence  of  their  marriage, 
has  the  indisputable  right  to  repudiate 
them  when  they  have  not  been  be- 
gotten by  him  and  are  the  spurious 
fruits  of  the  adulterous  intercourse  of 
his  wife  with  another  man,  but  the 
cases  in  which  he  is  permitted  to  go 
into  the  scandalous  doings  of  his  de- 
praved consort,  reeking  with  the  odor 
of  adultery,  are  specified  with  pre- 
cision, and  his  action,  and,  in  his  de- 
fault, that  of  his  heirs,  are  to  be  as- 
serted within  a  limited  delay.  Rev. 
CiY.  Code,  arts.  184-192  inclusive. 
The  proceeding  must  be  conducted 
contradictorily  with  the  wife  and  with 
ttie  child  or  children  whose  character 


and  status  are  involved.  The  law  has 
made  him  the  sole  judge  of  the  pro- 
priety of  engaging  in  such  a  course, 
with  a  reserve  of  the  right  to  his  heirs 
of  doing  so,  in  the  event  of  his  death 
within  the  delay.-  He  is  the  only  one 
who  perhaps  can  know  that  he  is  not 
the  father.  When,  aware  of  the  cir- 
cumstances under  which  he  might 
have  exercised  the  right  of  repudia- 
tion, the  husband,  who  is  the  sovereign 
arbiter  of  his  honor,  fails  to  do  so,  the 
door  is  forever  closed  and  no  one  can 
afterwards  assert  a  right  strictly  per- 
sonal to  him." 

See  also  the  dictum  in  Eloi  v.  Mader, 
supra,  to  the  effect  that  the  father,  if 
he  intends  to  dispute  the  legitimacy 
of  the  child,  must  do  so  within  one 
month  after  the  birth,  or  two  months 
if  absent  when  the  birth  occurs,  or  he 
shall  be  barred  from  ever  making  the 
objection.    Civ.  Code,  arts.  188,  191. 

In  Tate  v.  Fenne  (1829)  7  Mart.  N. 
S.  548,  it  appeared  that  the  mother 
was  married  in  1806  and  the  defend- 
ant was  born  in  1809.  The  evidence 
was  conflicting  as  to  the  date  of  the 
separation  of  the  mother  and  her  hus- 
band. On  a  question  as  to  the  legiti- 
macy of  the  defendant  the  court  said : 
"This  is  all  the  evidence.  It  creates 
a  presumption  of  absence  and  non- 
access;  but  that  will  not  do  in  cases 
like  this.  The  legal  presumption  of 
the  husband  being  the  father,  and  of 
access  being  presumed  in  cases  of  vol- 
untary separation,  can  only  be  de- 
stroyed by  evidence  bringing  the  par- 
ties within  the  exception  the  law  has 
created  to  the  rule,  namely,  the  physi- 
cal impossibility  of  connection — moral 
will  not  do.  Now  that  physical  im- 
possibility can  only  be  shown  by  prov- 
ing the  residence  of  the  husband  and 
wife  to  be  so  remote  from  each  other 
that  access  was  impossible.  The  proof 
here  wholly  fails  in  establishing  it. 
The  evidence  of  the  husband's  resi- 
dence is  only  negative*.  He  was  not 
on  the  east  side  of  the  lake.  Where 
the  wife  was,  the  proof  is  silent.  Row 
can  we  tell  from  the  evidence  that  they 
did  not  meet  and  cohabit?" 

And  in  Vernon  v.  Vernon  (1851)  6 
La.  Ann.  242,  it  appeared  that  the  wife 
left  the  husband  about  17^8  and  did 
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not  return  nntil  about  IMO.  On  her 
return  she  brought  back  two  children, 
born  during  her  absence,  one  having 
the  appearanee  of  beings  about  six 
years  of  age,  and  the  other  about  four 
years  of  age,  of  whom  the  plaintiff 
was  one.  It  appeared  that  the  plain- 
tiff had  been  brought  up  in  the  house, 
but  had  never  been  considered  as  th^ 
son,  of  the  deceased.  In  holding  that 
the  Banbury  Peerage  Case  was  the 
rule  as  to  the  condition  of  the  plain- 
tiff, which  was  fixed  by  the  law  in 
force  in  South  Oarolina,  it  was  re- 
marked by  the  court:  ''It  is  obvious 
that  these  facts  do  not  establish  the 
impossibility  of  access  and  cohabita- 
tion of  these  parties.  The  evidence  on 
this  point  is  not  at  all  satisfactory. 
There  is  no  proof,  other  than  that 
stated,  as  to  where  Mrs.  Vernon  went, 
or  was  at  any  time  from  1793  to  1800. 
.  .  .  We  assume  that  the  rule  estab- 
lished by  the  judges  in  the  Banbury 
Peerage  Case  would  control  the  con- 
dition of  the  plaintiff  at  the  time  of 
his  birth.  He  was  bom  during  mar- 
riage; and  the  marriage  having  been 
proved,  nothing  is  allowed  to  impugn 


his  legitimacy,  short  4>f  the  proof  of 
facts  showing  it  to  be  impossible  that 
the  husband  of  his  mother  could  be 
his  father.  •  •,.  .  We  understand 
that,  to  rebut  the  presumption,  ot  le- 
gitimacy resulting  from  marriage,  the 
evidence  agninst  it  ought  to  be  dia^ 
tinct,  clears  and  collusive. .  It  is  suf^ 
Acient  to  stats  that  the  evidence  ad- 
duced in  this  ease  is  not  of  that 
eharaeter.  It  is,  at  best,  conjectural; 
and  at  this  distance  of  time  it  would 
be  equally  unjust  and  dangerous  to 
deprive  a  man  of  his  status  of  legiti- 
macy by  any  evidence  short  of  that 
which  the  law  and  puj)lic  policy  re- 
quire to  be  administered  in  order  to 
destroy  the  effect  of  a  civil  institution 
upon  which  society  rests  for  its  se« 
curity." 

But  witho^t  proof  of  cohabitation 
between  spouses  since  the  separation 
from  bed  and  board,  the  legitimacy  of 
the  child  born  of  a  wife  300  days  after 
the  separation  may  be  contested.  Mc- 
Neely  v.  McNeely  (1895)  47  La,  Ann. 
1321,  17  So.  928;  Ledet's  Succession 
(1908)  122  La.  200,  47  So.  506. 

A«  S*  M« 


E.  H.  JOSLYN,  Plff.  In  Brf ., 

V. 

PEOPLE  OF  THE  STATE  OP  COLORADO. 

■ 

Colorado  Supreme  Court  (Pept,  JTo.  1)  ^June  9, '  1910m 

(—  Colo.  — ^  184  Pac.  875.) 

CSontempt  —  by  gvatid  juror  •—  conspiracy  to  violate  oath. 

1.  A  grand  juror  who,  before  taking  his  oath  that  he  will  present  no 
person  through  malice,  hatred,  or  ill  will,  has  entered  into  an  agreement 
or  conspiracy  td  violate  it  and  as  grand  juror  is  engaged  in  consummating 
the  agreement,  is  guilty  of  contempt. 

[See  note  an  this  question  beginning  on  page  346*3 


«—  refusal  to  testify. 

2.  A  refusal  to  testify  in  a  judicial 
investigation  of  general  public  con* 
«ern  is  a  direct  criminal  contempt  of 
court  which  may  be  punishable  sum- 
marily. 

[See  6  R.  C.  L.  497.] 

r—  recital  of  facts  in  judgment. 

8.  The  purpose  of  reciting  .the  facts 
in  the  judgment  fts^lf  in  a  proceeding 


to  punish  a  criminal  eoatempt  which 
may  be  punished  summarily  is  to  set 
them  forth  so  fuliy  in  the  record  that 
accused  may  have  the  cause  reviewed. 
[See  6  R.  C.  L.  536.] 

—  charging    corruption    in    drawing 


^  grand  jury. 


4;  To  publish  that  a  sheriff  drew  a 
prejudiced  grand  jury  to  make  a  parti- 
san investigation  of  a  governmental 
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department  of  41  eity  is  a  caatempt  pf 
court.  . 

[See  6  R.  G.  L.  500,  609J 

Grand  jury  —  charge  against  —  stat*^ 
ut<M7  provision, 

6.  A  statutory  provision  that  when 
it  becomes  necessary  to  investigate  the 
conduct  of  a  grand  juror  with  refer^ 
ence  to  any  charge,  he  shall  be  excused 
from  further  attendance,  has  no  rela^ 
tion  to  a  charge  as  to  his  competency 
to  act  as  a  grand  juror. 

—  effect  of  prejudice. 

6.  Neither  bias  nor  prejudice  of  a 
grand  juror  nor  interest  other  than 
pecuniary  in  the  prosecution,  nor  the 
fact  that  he  has  expressed  an  opinion, 


will  iavalidftte  an  indictment  reiomad 
by  him. 

[See  12  B.  C.  L.  1022.] 

Witness    —    refusal    ta    testify    — 
grounds. 

7.  A  witness  may  not  refuse  to  tes- 
tify because  he  considers  the  matter 
inquired  about  as  his  private,  confi- 
dential, and  personal  business. 

Courts  —  power  to  investigate  truth 
of  charge  of  prejudiced  jury. 

8.  The  court  may,  upon  receiving 
notice  of  a  publication  charging  the 
sheriff  with  corruption  in  drawing  a 
prejudiced  grand  jury  to  investigate  a 
department  of  a  city  government,  call 
witnesses  to  testify  to  the  truth  of  the 
charge,  and  punish  for  contempt  those 
refusing  to  testify. 


Error  to  the  District  Court  for  El  Paso  County  (Sheaf or,  J.)  to  review 
a  judgment  adjudging  defendant  guilty  of  contempt  in  refusing  to  testify 
in  certain  proceedings.    Affirmed. 


Statement  by  Burke,  J. : 

January  18,  1919,  in  the  district 
court  of  El  Paso  county,  a  grand 
juiry  theretofore  in  session  filed  its 
report  and  was  discharged.  One  of 
the  matters  undisposed  of,  for  lack 
of  time,  tvas  the  investigation  of  the 
department  of  public  safety  of  the 
city  of  Colorado  Springs.  February 
27,  1919,  another  grand  jury  was 
impaneled,  and  among  other  things 
given  it  in  charge  was.  the  comple- 
tion of  this  investigation.  On  March 
7,  1919,  while  this  grand  jury  was 
sitting,  there  appeared  in  a  certnin 
newspaper,  the  Labor  News,  pubr 
lished  in  the  city  of  Colorado 
Springs,  the  following  article. 

Curious  Coincidences. 

Isn't  it  a  curious  coincidence  that 
the  leaders  of  the  county  Republi- 
cans should  boast,  after  their  vic- 
tory last  fall,  "We  vrill  now  proceed 
to  clean  out  the  city  hall  ?"  Isn't  it 
a  curious  coincidence  that  a  Republi- 
can sheriff,  when  drawing  a  grand 
jury  to  investigate  a  city  det)art* 
ment  presided  over  by  a  Democrat, 
should  happen  to  find  so  many  jur- 
ors who  had  made  their  boast  of 
what  they  would  do  to  that  depart- 
ment if  they  had  the  chance  ?  Isn't 
it  a  curious  coincidence  that  all  of 
the  jurors  save  one  belong  to  ooie 


party?  And  isn't  it  a  curious  coin- 
cidence that  when  this  lone  Demo- 
crat was  discovered  that  a  way  was 
discovered  to  have  Ubn  resign? 
Isn't  it  a  curious  coincidence  that 
justice  should  be  called  blind  when 
she  has  such  a  keen  vision  as  that? 

March  22,  1919,  there  was  filed 
in  the  district  court  of  El  Paso  coun- 
ty, "In  the  Matter  of  Grand  Jury, 
January  Tei;m,  1919,"  a  petition, 
signed  by  the  foreman  of  the  grand 
jury,  setting  up  the  article  above 
quoted,  showing  to  the  court  that  it 
constituted  "a  .direct  ct^arge  as  to 
the  competency  of  members  of  the 
grand  jury,"  and  asking  that  an  in- 
vestigation be  immediately  had  bv 
tibe  court  "to  ■  determine  the  truth 
or  falsity  of  the  charges  made  as 
aforesaid,  in  order  that  any  mem- 
bers of  said  grand  jury  who  may  be 
found  disqualified  to  act  may  be  re- 
moved therefrom."  This  petition 
further  prayed  that  plaintiff  in  er- 
ror, as  the*  reputed  editor  atid>owner 
of  the  newspaper,  -be  summoned  as 
a  witness  and  examined  concerning^ 
the  charges  made  in  the  article  in 
question. 

This  petition  was.  presented  ta 
the  court,  and  a  subpcena  ordered 
issued  for  the  said  Joslyii,  return- 
able at  2  p.  M.  on^d  data,    In  re» 
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spouse  thereto  Joslyn  uppeaxed  in 
person  and  by  counsel,  who  objected 
to  the  calling  of  the  witness  to  testis 
fy  and  to  the  hearing.  This  objeo- 
tion  was  overruled,  and  exception 
saved.  Thereupon  the  witness  testi* 
fied  that  he  was  the  owner  of  the 
Labor  News ;  that  he  was  acquainted 
with  the  article  in  question ;  that  he 
understood  the  department  referred 
to  therein  was  the  department  of 
public  safety  of  the  city  of  CSolorado 
Springs;  that  he  knew  nothing 
which  would  disqualify  any  member 
of  the  grand  jury  from  acting;  that 
he  knew  of  none  of  them  having 
made  a  boast  such  as  was  referred 
to  in  the  article.  He  was  then  asked 
if  he  wrote  the  article,  to  which  his 
counsel  objected,  sajring:  ''He 
should  firajt  be  warned  by  the  court, 
or  somebody,  if  it  might  in  any  man« 
ner  tend  to  incriminate  him." 

The  court  replied  that  the  objec- 
tion would  have  to  come  from  Mr. 
Josiyn.  The  question  was  reread 
and  the  witness  answered:  *1  de- 
cline to  answer  that  question,  for  the 
reason  it  is  private,  confidential,  and 
personal  business." 

After  some  further  colloquy  be- 
tween court  and  counsel,  a  continu- 
ance was  granted  until  2  P.  M.  March 
24th  following,  when  the  witness 
again  appeared  in  person  and  by  Mr. 
Kriger  and  Mr.  Kinsley,  his  counsel. 
The  proceedings  of  March  22d  were 
read,  argument  had,  and  authorities 
cited.  Thereupon  Mr.  Kinsley  stated 
that  the  **witness  refuses  tp  take  the 
stand,  and  refuses  to  answer  any 
further  questions  in  the  proceeding, 
for  the  reason  that  the  court  is  with- 
out jurisdiction,  and  the  order  com* 
manding  him  to  take  the  stand  and 
answer  further  questions  is  and 
would  be  void." 

In  answer  .to  the  court's  inquiry 
of  the  witness  if  he  still  declined  to 
answer  the  ^questions,  he  4aid :  ''My 
counsel  has  made  the  statem^it  for 
me  which  I  indorse^  On  advice  of 
my  counsel,  I  refuse  to  take  the 
stand  and  answer  questions." 

Thereupon  the  witness  was  ad^ 
judged  in  contempt  and  sentenced  to 
be  imprisoned  in  the  county  jail  un* 


til  he  answered  the  questions  sub- 
mitted to  him»  '^or  until  the  further 
order  of  the  court." 

From  this  judgment  the  witness 
brings  error.  A  stay  of  execution 
was  granted,  and  the  matter  is  now 
before  us  on  application  for  super- 
sedeas. 

Messirs.  Samuel  H.  Kinsley  and  John 
W.  Kriger,  for  plaintiff  in  error : 

The  district  court  exceeded  its  ju- 
risdietioa. 

Batchelder  v.  Moore,  42  Gal.  412; 
People  ex  rel.  Dennis  v.  Brennan,  45 
Barb.  347;  12  R.  C.  L.  1022;  Cooper 
V.  People,  13  Colo.  337,  6  L.R.A.  442,  22 
Pac.  801 ;  Tebbetts  v.  People,  31  Colo. 
461,  73  Pac.  869;  Newman  v.  Bullock, 
23  Colo.  217,  47  Pac.  379;  Smith  v. 
People,  2  Colo.  App.  99,  29  Pac.  924; 
United  States  v.  Kilpatrick,  16  Fed. 
765;  Stidger  v.  People,  46  Colo.  49, 
102  Pac.  745;  Williams  v.  People,  46 
Colo.  183,  103  Pac.  298. 

The  judgment  is  defective  in  form. 

Wyatt  V.  People,  17  Colo.  253, 28  Pac. 
961;  Shore  v.  People,  26  Colo.  516,  59 
Pac.  49. 

Messrs.  V.  E.  Keyes,  Attorney  Gen- 
eral, William  R  Ramsey,  Assistant  At- 
torney General,  and  Willis  L.  Strachan, 
for  the  People: 

The  court  had  jurisdiction  to  ma]^ 
the  investigation  and  to  pass  upon  the 
petition  filed,  and  in  refusing  to  take 
the  witness  stand  and  answer  the 
questions  propounded,  defendant  was 
clearly  guilty  of  a  direct  criminal  con- 
tempt, which  having  been  committed 
in  the  immediate  view  and  presence  of 
the  court,  it  had  full  power  to  sum- 
marily punish. the  defendant  without 
notice,  hearing,  er  rule  to  show  cause. 

Little  V.  State,  90  Ind.  341,  46  Am. 
Rep.  224;  State  v.  Young,  118  Minn. 
96,  129  N.  W.  148,  Ann.  Cas.  1912A, 
163;  People  v.  Durrant,  116  Cal.  179, 
48  Pac.  75,  10  Am.  Crim.  Rpp.  499; 
People  ex  rel.  Phelps  v.  Fancher,  4 
Thomp.  &  C.  467;  Plunkett  v.  Hamil- 
totti  136  Oa.  72,  85  L.R.A.(N.S.)  588; 
70  S.  E.  785,  Ann.  Cas,  1912B,  1269; 
Wigmore,  Ev.  §  2286;  40  Cyc.  2393; 
Idutz  V.  Denver  City  Tramway  Co.  54 
Colo.  371,  131  Pac.  258;  Wyatt  v.  Peo-  * 
pie,  17  Colo.  252,  28  Pac.  961;  Rap- 
alje.  Contempt,  |  21;  Hurd,  Habeas 
Corpus,  p.  7;  Ex  parte  Grace,  12  Iowa, 
208,  79  Am.  Dec.  529 ;  Ex  parte  Adams, 
25  Miss.  883,  59  Am.  Dec.  234 ;  Re  Dea- 
ion,  106  N.  C.  60, 11  S.  E.  244;  Cooper 
y.  People^  18  Colo.  887,  6  L.RJL  430, 
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Contempt— 
refusal  to 
teftttfy. 


22  Pac-  790;  State  v,  Wbite,  T.  U.  P. 
Ohaarlt.  (Ga.)  I2i;  Ex  parte  Terry,  128 
U.  S.  289,  82  L.  ed.  405,  9  Sup.  Ct.  Rep. 
77..  . 

The  judgment  was  sufficient  as  to 
form  and  substance. 

Church,  Habeas,  Corpus,  §  386,  p. 
466;  Works,  Jurisdiction,  p.  665;  Ex 
parte  Kearney,  7  Wheat.  88,  5  L.  ed. 
391 ;  Ex  parte  Davies,  78  Ark.  858,  84 
S.  W.  633 ;  Ex  parte  Ghastain,  94  Ark. 
559,  127  S.  W.  978. 

Barke,  J.,  delivered  the  opinion  of 
the  Gourt  : 

Two  contentions  are  made  in  be- 
half of  plaintiff  in  error :  First,  that 
the  judgment  is  defective  in  form; 
second,  that  the  court  exceeded  its 
jurisdiction. 

It  is  unnecessary  to  dwell  long  on 
the  first  of  these,  that  the  judg- 
ment was  defective  in  form.    This 

was  a  refusal  to 
testify  in  a  judi- 
.  cial  investigation  of 
general  public  concern;  hence  a  di- 
rect criminal  contempt,  which  might 
be  punished  summarily.  Lindsey  v. 
People,  —  Colo.  — ,  —  A.L.R.  — , 
181  Pac.  581,  decided  by  this  court 
April  7,  1919.  In  such  cases  the 
.^eeitfti  of  facts  purpose  of  reciting 
i«j«dsiiie»t.        ti^e    facts    in    the 

judgment  itself  is  that  they  may  be 
so  fully  set  forth  in  the  record  as  to 
enable  the  defendant  to  have  the 
cause  reviewed.  It  is  enough  to  say 
that  this  order  of  commitment, 
which  is  made  a  part  of  the  record 
and  is  now  before  us,  sufficiently 
sets  forth  such  facts. 

The  question  of  the  jurisdiction 
of  the  court  depend^  upon  the  mean- 
ing of  the  article  in  question,  and 
its  relation  to,  and  probable  effect 
upon,  the  grand  jury  and  its  work. 
The  meaning  of  the  article  is  not  to 
be  determined  from  what  anyone 
says  about  it.  It  speaks  for  itself. 
Stripped  of  all  self-evident  camou- 
flage, it  is  a  simple  statement  that 
the  drawing  of  the  grand  jury  was 
a  piece  of  chicanery ;  that  the  sheriff 
who  drew  it  violated  his  oath  of 
office  and  selected  its  members  for 
an  plterior  purpose;  that  he  inten- 
tionally selected  men  who  had  not 
only  prejudged  the  particular  matr 


ter  referred  to  thbm  by  the  court, 
but  had  prejudged  it  solely  from  the 
atandpoint  of  partisan  politics ;  that 
they  were  making  no  pretension  of 
passing  upon  ita  merits,  but  had 
openly  boaisted  their  determination 
to  do  the  contrary;  that  they  had 
entered  upon  their  duties  with  a 
fixed  intention  of  violating  their 
oath  of  office  in  the  discharge  there- 
of ;  and  that,  so  far  as  this  particu- 
lar investigation  was  concerned,  the 
whole  proceeding  was  a  farce  and  a 
judicial  outrage.  We  think  such  is 
the  plain  purport  of  this  article  and 
the  intention  of  its  author.  That 
it  was  calculated 
to  brmg  discredit  TSinll'^i  '''*" 
upon  the  grand  jury  ^JJ^*"'  »r*ii« 
and  its  work,  and 
contempt  upon  the  court  of  which 
it  was  an  important  part,  cannot  be 
doubted. 

Section  3700,  Revised  Statutes  of 
Colorado  1908,  provides  as  follows: 
'In  any  case  where  a  grand  juror 
has  been  sworn  and  it  becomes  nec- 
essary to  investigate  his  conduct 
with  reference  to  any  charge,  .  .  . 
the  district  attorney  shall  briefly  set 
forth  such  fact  in  writing  to  the  dis- 
trict judge,  who  shall  excuse  such 
juror  from  further  attendance.  .  .  .'* 

From  this  it  is  contended  that  the 
sole  duty  of  the  court  in  the  present 
case  was  to  act  thereunder.  If  so, 
this  would  have  required  a  discharge 
of  all  of  the  grand  jurors,  as  the 
charge  was  made  against  all.  A 
similar  charge  might  then  have 
been  made  against  their  successors, 
and  it  would  thus  be  in  the  power 
of  one  whose  conduct  was  being  in- 
vestigated by  a  grand  jury  to  effec- 
tually block  such  investigation* 
This  secticm  relates.  ^  .  .  _ 
only  to  a  charge  ebar^e  «v«ii>*t«* 
pending  before  the  J*V"?iX. 
grand  jury  for  m- 
vestigation.  It  has  no  relation  to  a 
charge  as  to  the  competency  of 
grand  jurors  as.such. 

An  officer  charged  with  the  duty 
of  selecting  and  summoning  jurors, 
who  excludes  all  those  acquainted 
with  counael  for  the  defense  solely 
upon  that,  ground,  is  guilty  of  a 
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gross  contempt  of  court,  and  should 
be  severely  dealt  with.  Harjo  v. 
United  Stages,  1  QUa.  Grim.  Rep. 
590,  20  L.R^.(N.S.)  1013,  98  Pac 
1021.  The  same  ia  true  if  the  ofii^ 
cer  were  guilty  of  a  similar  violation 
of  duty  in  summoning  grand  jurors. 
Bach  grand  juror  is  required  to 
take  an  oath  that  he  ''will  present 
DO  person  through  malice,  hatred 
.  or  ill  wiD."  Colo.  Rev.  Stat  1908,  § 
3699.    If  before  taking  such  oath  he 

coBte  t-b  '**^  entered  into  an 
mrndTuivotl.  agreement  or  con- 
wJiSe"/**?      ^piracy   to    viokite 

it,  and  as  a  grand 
juror  he  is  engaged  in  consummate 
ing  that  agreement  or  conspiracy, 
he  is  clearly  in  contempt,  imd  may 
be  punished.  United  States  v.  Kil-* 
Patrick  (D.  C.)  16  Fed.  765. 

The  general  rule  is  that  neither 
the  bias  nor  prejudice  of  a  grand 
juror,  nor  his  interest  in  a  prosecur* 

6»n«i»r-  ^^^  (other  than  a 
eflejrt  o<  direct  peoiiniary  in- 

fact  that  he  has  f<»ined,  or  ex- 
pressed an  opinion,  will  so  disqualify 
him  as  to  render  invalid  indictments 
returned  by  the  grand  jury.  20  Cyc. 
1300;  United  States  v.  BeWin  (C. 
.  C.)  46  Fed.  881 ;  Com.  v.  Woodward, 
157  Mass.  516,  34  Am.  St.  Rep.  302, 
32  N.  E.  939;  Rolland  v.  Com.  82 
Pa.  306,  22  Am.  Rep.  768.  But  we 
know  of  no  authority  which  goes 
80  far  as  to  hold  that  this  would 
be  true  where  jurors  had  deter^ 
mined,  through  malice  or  bribery ,  to 
violate  their  oaths.  It  is  the  differ- 
ence between  honest  error,  to  which 
all  men  are  subject,  and  that  wilful 
corruption  which  distinguishes  the 
malefactor. 

It  should  be  borne  in  mind  that 
plaintiff  in  error  was  not  adjudged 
guilty  of  contempt  for  any  asper- 
sions cast  upon  the  grand  jurors,  or 
upon  the  sheriff,  but  for  his  refusal 
to  answer  as  a  witness  in  an  inves* 
ligation  being  condud;ed  by  the 
court  to  determine  the  truth  of  a 
charge,  publicly  made,  that  the 
grand  jury,  an  importiint  part  of  the 
machinery  of  the  court,  had  been 
turned  into  an  engine  of  oppression* 


184  Poo.  S7f.) 


A  witness  may  not  refixse  to-  tes- 
tify because  such  testimony  may  in- 
fluence ehril  litigation  in  which  he  is 
interested.  Radinsky  v.  People,  — 
Cdko.  -^^  180  Pac.  88;    For  the  same 

reason  he  may  not  witnen.- 

ref use  to  testify  be-  »etit»«i  to  temtffr 

cause  he  considers  -»'«'»'**•• 

the  matter  inquired  about  as  his 

^pirivate,  confidential,  and  p^:'8onal 

bueineas.'' 

It  was  perfectly  clear  in  the  pres* 
ent  case  that  a  gross  contempt  of 
court  had  been  committed,  either 
by  the  sheriff  and  some  'of  the  grand 
jurors,  or  by  the  publieatioQ  of  the 
artide  in  question,  or  both.  It  ia 
eqtuaUy  clear,  and  not  denied,  that 
that  contempt  could -have  been  tried 
and  the  guilty  pArtiee  punished  in  a 
direct  prooeeding  i^:ainst  them,  or 
any  of  them,  for  that  purpose.  The 
question  here  to  be  determined  is: 
"Might  the  court,  upon  having  the 
matter  called  to  its  attention,  pro* 
ceed  first  to  determine  the  probable 
truth  thereof,  and  call  and  examine 
witnesses  for  that  purpose?" 

The  primary  object  of  such  an  in- 
vestigation was  to  purge  the  grand 
jury  of  corrupt  members,  if  any 
such  there  were.  That  object  was 
of  more  vital  importance  in  the  ad- 
ministration of  justice  than  the 
mere  punishment  of  those  who  had 
already  offended.  'It  is  manifest 
that,  if  the  jury  is  insulted  and 
treated  with  contempt,  the  court 
must  protect  them,  for  they  can 
render  no  judgment  and  are  pow- 
erless to  protect  themselves."  State 
ex  rel.  Crow  v.  Shepherd,  177  Mo. 
205-228,  99  Am.  St.  Rep.  624,  7«  S. 
W.  86. 

So  with  a  grand  jury.  Suppose 
the  attack  had  been  printed  anony- 
mously and  widely  dreulated  in  the 
community,  and  was  thus  brought 
to  the  attention  of  the  court,  and, 
while  neither  author  nor  publisher 
were  known,  Witnesses  were  at  hand 
who  could  advise  the  court  of  their 
identity.  The  gnmd  jury  could  not 
summon  and  examine  them,  because, 
being  powerlesa  to  punish  the  con^ 
tempt,  they  were  without  jurisdic- 
tion to  invesfkigato'  iU    But  can  it 
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be  said  that  the  court,  which  had 
the  duty  to  protect  the  grand  jury, 
was  also  powerless,  because,  for- 
sooth, the  identity  of  the  offender, 
though  easily  ascertainable,  had  not 
been  disclosed? 

In  an  early  California  case  an  at- 
torney for  one  whose  conduct  was 
under  investigation  by  a  grand  jury 
addressed  a  letter  to  the  grand 
jurors,  reflecting  upon  their  conduct 
and  integrity,  and  denouncing  them 
for  permitting  themselves  to  be  cor-* 
ruptly  used  by  a  person  of  wealth 
for  the  purpose  of  finding  indict- 
mente  to  gratify  his  private  malice 
and  oppress  and  crush  his  adver* 
sary.  The  offense  in  that  case  was 
less  serious  than  the  one  here  un- 
der investigation.  That  was  a  mere 
private  letter,  which  might  only 
come  to  the  attention  of  one  or  more 
of  the  grand  jurors.  This  was  as 
public  in  its  nature  as  it  was  pos- 
sible for  the  offender  to  make  it. 
There  the  matter  arose  upon  a  re- 
view of  a  judgment  in  contempt 
against  the  writer  of  the  letter.  The 
court  said:  "If  the  invectives 
against  the  person  named  in  the  let- 
ter, and  others,  who  are  accused  of 
having  been  hired  by  him  to  aid  and 
abet  him  in  his  design,  were  found- 
ed upon  facts,  and  the  petitioner, 
as  an  attorney  of  the  court,  had  sug- 
gested  them  to  the  court  in  a  regu- 
lar way,  it  is  not  to  be  doubted  that 
upon  such  a  suggestion  judicial  fn- 
quiry  would  have  been  instituted, 
and  that,  if  there  were  adduced  any 
evidence  at  all  to  sustain  the  sug- 
gestion, prompt  action  would  have 
been  taken  to  vindicate  the  law, 
maintain  the  respect  due  to  the 
court,  and  to  protect  the  court  and 
the  grand  jury  under  its  supervision 
and  legal  control  against  persons 
implicated  in  the  attempt  to  commit, 
or  in  the  commission  of,  such  crim- 
inal acts.  •  .  .  And  such  crim- 
inal acts  are  also  punishable  as  con- 
tempts of  court,  for  they  taint  with 
suspicion  the  proceedings  which 
they  touch,  embarrass,  hinder,  and 
delay  courts  in  the  exercise  of  their 
functions,  and,  if  suffered  to  pass 
unreboked  and  unpunished  by  the 


court  whose  proceedings  are  tainted 
by  them,  they  result  in  a  paralysis 
of  judicial  confidence.  To  prevent, 
arrest,  and  punish  for  su^h  offenses, 
whether  committed  or  attempted  to 
he  committed  by  or  upon  any  grand 
juror,  is  therefore  the  duty  of  every 
court  in  which  such  a  jury  may 
he  sitting  in  the  discharge  of  its 
duties;  and  if  gtdU  should  be  found 
to  attach  to  members  of  the  grand 
jury,  the  jury  should  he  prompUy 
discharged,  and  the  matters  against 
the  members  thereof  should  be  re- 
ferred to  another  grand  jury.  •  •  • 
It  is  of  the  highest  importance  that 
jurors  and  judicial  officers  should 
be  protected  and  preserved,  not  only 
from  all  improper  influences,  -  but 
even  from  the  suspicion  of  such  in- 
fluences. ...  A  grand  jury 
should  never  forget  that  it  sits  as 
the  great  inquest  between  the  state 
and  the  citizen,  to  make  accuaations 
only  upon  suflScient  evidence  of  guilt, 
and  to  protect  the  citizen  against 
unfounded  accusation,  whether  from 
the  government,  from  partisan  pas- 
sion, or  private  malice.  But  the 
letter  was  .  .  .  aimless  for  any 
purpose,  except  to  exasperate  the 
jurors,  by  the  aspersions  upon  their 
ofilcial  conduct  which  it  contained, 
or  to  deter  them  from  performing 
their  duties  by  the  threats  of  pub- 
lic clamor  which  it  expressed,  or  to 
create  a  distrust  and  a  want  of  con- 
fidence in  any  action  which  might  be 
taken  as  the  result  of  their  investi- 
gation, and  thus  to  embarrass  the 
court  itself  in  the  administration  of 
justice.  That  such  a  communication 
to  a  jury  sitting  in  or  in  connection 
with  a  court,  of  which  it  is  a  com- 
ponent part,  and  while  engaged  in 
the  exercise  of  its  functions,  ia  a 
punishable  contempt  of  court,  does 
not  admit  of  doubt.  'Any  publica- 
tion, whether  by  parties  or  stran- 
gers, which  concerns  a  case  pending 
in  court,  and  has  a  tendency  to  prej- 
udice the  public  concerning  the 
merits,  or  which  reflects  on  the  tri- 
bunal or  its  proceedings,  or  on  the 
parties,  the  jurors,  the  witnesses, 
or  the  counsel,  may  be  visited  as  a 
contempt.'    Bishop,  Grim.   Law,   § 
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216.  It  would  be  fltrange  if,  under  a 
govenuBeot  of  law,  it  were  other* 
wise."  (Italics  are  ours.)  Be  Tyler, 
64  Gal.  484, 1  Pac.  884. 

In  the  instant  case  the  foreman 
of  the  grand  jury  suggested  that 
matter  to  the  court.   Upon  that  sug- 
gestion   the    court 

S?;Sj53?r '  '•  ^K  institute  a  ju- 
tratii  vf  ek»rM    dicial    mquiry,    as 

if  guilt  had  been 
found  to  attach  to  the  jurors^  or  any 
of  them,  he  would  doubtless  have 
promptly  discharged  such  jurors,  as 
was  also  his  duty. 

Any  grand  jury  foreman,  who, 
cognizant  of  such  a  publication  and 
acquainted  with  the  duties  of  his 
position,  should  fail  to  call  it  to  the 
attention  of  the  presiding  judge, 
would  be  unfit  to  be  further  trusted 
with  his  importimt  f  unctiona.  Any 
judge  who,  havfng  such  a  matter 
properly  called  to  his  attention, 
should  fail  to  investigate  it,  and,  if 
found  true,  discharge  the  unworthy 
jurors  and  direct  the  institution  of 
proceedings  for  their  punishment 
and  the  punishment  of  the  sheriff, 
or,  if  found  untrue,  direct  the  in* 
stitution  of  proceedings  for  the  pun* 
ifihment  of  their  traducers  and  the 
protection  of  the  good  name  and  dig- 
nity of  his  court  (unless  he  were 
poweiiess  to  do  so),  would  be  unfit 
to  hold  judicial  office.  The  simple 
reason  is  that  if  these  things  were 
true,  or  were  publicly  charged  and 
believed  to  be  true,  indictments  re- 
turned by  such  grand  jury  would  be 
mere  scraps  of  paper.  Good  citizens 
acting  as  petit  jurors  would  refuse 


to  conrict  tboneon,  and  the  cidurt 
itself  would  be  brought  into  that 
contempt  and  detestatmn  in  the 
communitywhich  it  richly  deserved, 
aiKl  rendered  impotent  for  anything 
but  evil. 

The  fact  that  the  communication, 
upon  which  the  inquiry  was  based, 
may  have  prayed  action  which,  in 
the  first  instance,  would  have  been 
improper,  by  no  means  nullified  the 
investigation  or  ousted  the  coiirt  of 
jurisdiction.  This  was  not  a  pro* 
ceeding  to  punish  the  author  or  pub* 
lisher  of  ''Curious  Coincidences," 
nor  to  adjudge  them  in  contempt  for 
libeling  the  sheriff.  It  was  an  in* 
vestigation  to  determine  \i^hether  a 
grand  jury,  then  sitting,  was  com- 
posed of  upright  and  law-abiding 
citizens,  honestly  endeavoring  to 
keep  their  oaths  and  act  as  ''a  great 
inquest  between  the  stete  and  the 
citizens,"  making  accusations  ''only 
upon  sufllcient  evidence  of  guilt," 
and  protecting  "the  citizen  against 
unfounded  accusations,  \^ethei^ 
from  the  government,  partisan  pas- 
sion, or  private  malice,"  or  whether 
that  grand  jury  was  an  aggregation 
of  political  tricksters,  brazenly  sit- 
ting in  the  halls  of  justice  in  the 
garb  of  public  functionaries  and 
juggling  with  the  liberties  and  repu- 
tations of  men. 

For  the  reasons  given,  the  super-^ 
sedeas  is  denied,  and  the  judgment 
afiirmed.  ^ 

Garrigues,  Ch.  J.,  and  Teller,  J., 

concur. 

Petition  for  rehearing  denied, 
Octpber  6,  1919. 


ANNOTATION. 

Mtcondncl  of  officers  in  seieetion  or  sivtimoning  of  jur<Mrt  or  grand  jurors  as 

contempt  of  court. 


There  seems  to  be  very  little  in  the 
books  on  this  subject. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Joslyn  v.  People,  ante, 
339),  that  an  officer  charged  with  the 
duty  of  selecting  and  summoning 
grand  jurors  is  guilty  of  contempt  of 
court  where  he  intentionally  selects 


those  who  have  prejudged  the  particu- 
lar matter  referred  to  them  by  the 
court,  and  have  done  so  solely  from 
the  standpoint  of  partisan  politics. 

In  Harjo  v.  United  States  (1909)  1 
Okla.  Crim.  Rep.  590,  20  L.R.A.(N.S.) 
1018,  98  Pac.  1021,  where  the  court  re- 
versed a  eonvietion  in  a  murder  case 
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on  the  ground  that  ^e  marshal  had 
diaeriminated  against  the  defendants 
in  refusing  to  sununon  men  to  serve  as 
jurors  who  were  well  acquainted  with 
one  of  the  attorneys  for  the  defendant, 
the  court  said:  "The  officer  was  gull-* 
ty  of  gross  contempt  of  court,  as  well 
as  a  violation  of  a  penal  statute,  and 
should  have  been  required  to  make  a 
satisfactory  explanation,  or  have  been 
severely  dealt  with." 

In  Richards  v.  United  States  (1903) 
61  C.  C.  A.  161,  126  Fed.  105,  it  was 
held  that  the  fact  that  the  marshal 
knew  that  one  of  the  talesmen  whom 
he  caused  to  be  subpoenaed  was  a 
friend  of  the  defendant  was  not  in 
itself  evidence  sufficient  to  establish 
the  charge  of  wilful  contempt  of  court. 
The  court  aaid:  'The  most  that  can 
be  said  of  the  evidence  against  the 
marsihal  is  that,  conceding  it  all  to  be 
true,  it  presents  some  circumstances 
calculated  to  arouse  suspicion,  but  not 
sufficient  to  sustain  a  judgment  of 
conviction  of  so  grave  an  offense  as 
that  with  which  he  is  charged.'' 

In  the  Richards  Case  the  court  re- 
versed an  order  of  the  trial  court 
committing  the  marshal  for  contempt 
in  summoning  talesmen  from  bystand- 
ers, and  not  from  the  body  of  the  dis- 
trict as  the  trial  court  intended,  be- 
cause of  the  failure  of  the  evidence  to 
show  that  the  marshal  knew  of  the 
intention  of  the  court  in  that  regard. 


It  may  be  noted  that  in  Keppele  v. 
Williams  (1778)  1  DalL  (U.  S.)  29,  1 
L.  ed.  28,  where  the  plaintiff's  attor- 
ney demanded  the  venire  of  the  sheriff, 
it  was  held  that  it  would  be  a  contempt 
to  pocket  the  venire.  The  court  cited 
Comb.  808,  90  Eng.  Reprint,  492,  which 
was  the  ease  of  Jones  v.  Montague 
(1694),  holding  that  it  is  a  contempt 
for  an  attorney  to  take  ttie  venire  from 
the  sheriff  by  force  and  not  bring  it 
into  court 

It  may  be  observed  that  the  endeav- 
or to  induce  an  officer  to  summon  par- 
ticular persons  as  jurors  ia  a  con- 
tempt. Thus,  in  Sinnott  v.  State 
(1888)  11  Lea  (Teim.)  281,  the  court 
said :  ''The  attempt  of  the  defendant 
to  induce  the  officers  of  the  court  to 
summon  as  jurors,  in  the  particular 
case  then  to  be  tried,  certain  persons 
specified  by  him  in  preference  to  oth- 
ws,  or,  in  common  parlance,  to  'pack'  a 
jury,  was  an  unlawful  interference 
with  the  proceedings  of  the  court  with- 
in the  purview  of  said  provisions  [of 
the  statute],  and  was  a  contempt  for 
which  he  was  punishable  by  the 
court.''  The  provisions  referred  to  de- 
clared that  the  wilful  misbehavior  of 
any  person  in  the  presence  of  the 
court  or  so  near  thereto  as  to  obstruct 
justice  is  a  contempt;  and  that  abuse 
of,  or  unlawful  interference  with,  the 
process  or  proceedings  of  the  court 
is  also  a  contempt.  B.  B.  B* 


.   CITY  OF  HENDERSON,  Appt, 

v. 

ANNIE  W.  REDMAN  et  al. 


Kentucky  Court  of  Appeals  -^  September  26,  1919* 
(^  Ky.  — ,  »14  S.  W.  809.) 

Bonds  —  municipal  —  illegal  —  return  of  purchase  price. 

1.  A  city  which  receives  money  for  its  bonds  under  the  mistaken 
belief  of  both  parties  that  they  were  valid,  when  the  statute  under  which 
they  were  issued  is  unconstitutional,  is  bound  to  return  the  money  received 
as  money  had  and  received  to  the  use  of  the  purchaser,  and  it  is  immaterial 
that  it  may  have  paid  out  the  money  for  Improvements  for  which  it  was 
not  liable. 

[Sea  note  on  thie  qvsstUm  beginning  on  page  358.] 


Appeal -— csMB  sfipeal  ^ 

2.  Upon  appeal  by  a  city  VgaiuBt 
which  a  jud^ent  for  return  of  money 
paid  for  its  bonds  was  rendered  in 
favor  of  defendant  in  an  action  to  hold 
him  answerable  for  the  value  of  the 
bonds  to  an  assignee,  to  which  the  city 
was  made  a  party  by  cross  petition, 
no  judgment  can  be  secured  in  favor 
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of  the  otiifinal  defendant  against  the 
original  plaintiff  by  cross  appeal,  since 
ft  cross  aiypeal  will  not  lie  against  a 
coappellee. 

' —  right  statatoiry. 

3.  The  right  to  take  an  appeal  or 
cross  appeal  is  merely  statutory. 
[See  2  R.  C.  L-  27.] 


Apfeal  by  the  defendant  city  from  a  judgment  of  the  Circuit  Court  for 
Henderson  County  in  favor  of  the  original  plaintiff  against  the  original 
defendants,  cross  petitioners,  and  in  their  favor  against  the  defendant 
city  in  an  action,  brought  to  recover  tiie  amount  of  the  remaining  unpaid 
purchase  price  of  certain  property,  in  which  the  original  defendants  filed 
a  cross  appeal  against  the  original  plaintiff,  coappellee.  Cross  appeal 
disaUawed.    Judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R  S.  Morris,  for  appellant:  Annie  W.  Redman,  on  March  21, 

The  act  of  the  general  assembly  ap-     1913,  sold  and  conveyed  to  the  ap- 


proved March  18,  1912,  and  entitled, 
"An  Act  to  Amend  the  Charters  of 
Cities  of  the  Third  Class,"  is  uncon- 
stitutional and  void,  and  an  ordinance 
for  the  improvement  of  the  streets  of 
a  city  of  that  class,  enacted  under  the 
authority  of  and  in  pursuance  of  the 
provisions  of  such  act,  is  invalid. 

Hickman  v.  Kimbley,  161  Ky.  652, 
171  S.  W.  176. 

Bonds  issued  under  an  unconstitu- 
tional statute  are  invalid. 

Henderson  v.  Lieber,  175  Ky.  16,  192 
S.  W.  880. 

The  contract  made  by  appellant  with 
the  contractors  was  one  which  appel- 
lant was  wholly  without  authority  to 
make,  and  one  dealing  with  a  munici^ 
pality  must  take  notice  of  provisions 
imposing  a  debt  limit*  upon  it. 

Princeton  v.  Princeton  Electric 
Light  &  P.  Co.  166  Ky.  780,  179  S.  W. 
1074;  Belleview  v.  Hohn,  82  Ky.  1; 
German  Nat.  Bank  v.  Covington,  164 
Ky.  292,  175  S.  W.  330;  Pineville  v. 
Pineville  Bridge  Co.  179  Ky.  875,  200 
S.  W.  659;  Worrell  Mfg.  Co.  v.  Ash- 
land, 159  Ky.  656,  52  L.R.A.(N.S.)  880, 
167  S.  W.  922. . 

A  municipalil^r,  under  the  laws  of 
this  state,  canhot  exceed  its  constitu- 
tional debt  limit. 

Knipper  v.  Covington,  109  Ky.  187^ 
68  S.  W.  498 ;  O 'Bry&n  v.  Owensboro, 
113  Ky.  680,  68  S.  W.  858,  69  S.  W.  800. 

Messrs.  Dorsey  ft  Dorsey  and  Hen- 
son  &  Taylor  for  appellees.  . 

Thomas,  J^  delivered  the  opink»i 
of  the  court:    • 
The  appellee  aad  plaintiff  belowv 


pellees  and  defendants  below,  R.  W. 
Voungblood  and  wife,  a  house  and 
lot  in  the  city  of  Henderson  for  the 
consideration  of  $1,500,  a  small  por* 
tion  of  which  was  paid  in  cash,  and 
the  remainder  with  a  note  for  $200, 
which  Youngblood  and  wife  execut- 
ed to  the  vendor,  and  at  the  same 
time  delivered  to  the  latter  eleven 
bonds  of  the  city  of  Henderson,  of 
the  face  value  of  $100  each,  which 
it  is  claimed  were  issued  in  pay- 
ment for  improving  Jackson  street 
in  the  cily,  and  which  work  was 
ordered  to  be  and  was  done  under 
an  ordinance  duly  passed  by  the  city 
council  pursuant  to  and  under  the 
provisions  of  §  3459a  of  the  Ken^ 
tucky  Statutes^  which  is  an  act 
passed  by  the  legislature  at  its  1912 
session,  and  is  chapter  118  of  the 
published  acta  of  that  session.  The 
title  of  the  act  purported  to  amend 
charters  of  cities  of  the  third  cla89»t 
to  which  Henderson  belongs. 

The  case  of  Hickman  v«  Kimbley* 
161  Ky.  652, 171  S.  W.  176,  was  one 
brought  by  the  owner  of  property 
abutting  on  a  street,  whioh  the  city 
proposed  to  improve  under  the  plan 
outlined  in  the  amendment^  to  en- 
join the  work  upon  the  groimd  that 
the  statute  andtfae  ordimoice  enaet* 
ed  pursuant  thereto  was  each  nncon^ 
BtitutionaL  It  ^WM  held  that  the 
amehdatoiy  aet  was'unoonertitution- 
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al,  in  that  the  legislature,  in  enact* 
ing  it,  failed  to  comply  with  the 
provisions  of  §  51  of  the  Consti- 
tution. 

In  the  later  case  of  Henderson  v. 
Lieber,  175  Ky.  15,  192  S.  W.  830, 
the  city  endeavored  to  enforce  the 
collection  of  bonds  which  were  is- 
sued in  pajrment  of  improvements 
made  to  one  of  its  streets,  and  to  en- 
force a  lien  against  an  abutting  piece 
of  property,  which  improvements 
had  been  made  pursuant  to  the  provi- 
sions of  the  amendment  above  re- 
ferred to,  and  which  amendment 
provided  for  the  lien  attempted  to 
be  asserted.  It  was  again  held  that 
the  statute  was  unconstitutional, 
and  that  neither  the  city  nor  any 
holder  of  bonds  issued  for  such  im- 
provements could  assert  any  lien 
against  the  abutting  property  on  the 
improved  street. 

Some  time  after  the  rendition  of 
the  two  opinions  referred  to,  the 
plaintiff,  Mrs.  Redman,  brought  this 
suit  against  Youngblood  and  wife  to 
recover,  not  only  the  note  for  $200 
which  they  executed  in  part  pay- 
ment for  the  purchase  of  the  lot  in- 
volved, but  also  to  recover  eight  of 
the  bonds  which  had  been  taken  in 
part  payment  for  the  lot,  three  of 
which  had  been  paid.  The  right  to 
collect  from  the  vendee  the  amount 
represented  by  the  unpaid  bonds  as 
stated  in  the  petition  is  upon  the 
theory  that  the  bonds  were  void  and 
their  delivery  to  the  plaintiff  con- 
stituted no  pa3^ent.  After  the  fil- 
ing of  the  petition  an  amendment 
was  filed,  making  the  city  of  Hen- 
derson a  party,  and  it&  answer  de- 
nied all  liability,  relying,  of  course, 
upon  the  two  opinions  referred  to. 
Youngblood  and  wife  resisted  lia- 
bility upon  the  ground  that  neither 
of  them  had  indorsed  any  of  the 
bonds,  which  were  made  payable  to 
bearer,  and  that  plaintiff  t>ossessed 
the  same  knowledge  of  their  vice  as 
did  -defendants,  and  they  were 
therefore  accepted  cum  onere.  The 
answer  was  also  made  a  cross  peti- 
tion against  the  eity,  and  a  recovery 
against  it  in  favor  of  defendants 
was  asked  in  the  event  that  plain- 


tiff sbodld  recover  judgment  agaan^ 
them.  To  this  cross  petition  the 
city  made  the  same  defense  that  it 
did  to  the  amended  petition.  After 
the  issues  had  been  made  up  and  the 
evidence  taken,  the  cause  was  sub- 
mitted, and  the  court  followed  the 
two  opinions,  supra,  and  held  that 
the  statute  and  the  ordinance  enact- 
ed pursuant  thereto,  under  which 
the  improvement  was  made,  waa 
each  unconstitutional,  but  rendered 
judgment  in  favor  of  plaintiff 
against  Youngblood  and  wife,  and 
gave  them  judgment  over  against 
the  city  for  the  same  amount,  on  the 
ground  that  the  payment  of  the 
money  to  it  by  defendants  was  with- 
out consideration,  and  to  reverse  the 
latter  judgment  the  city  prosecutes 
this  appeal,  making  all  of  the  orig- 
i;nal  parties  to  the  suit  appellees. 

Since  the  rendition  of  the  judg- 
ment appealed  f  rom^  this  court,  in 
the  case  of  Coben  v.  Henderson,  182 
Ky.  668,  207  S.  W.  4,  had  before  it 
the  question  of  the  liability  of  the 
city  to  a  purchaser  of  a  similar -bond 
issued  to  the  contractor  in  payment 
for  work  done  under  the  same  un- 
constitutional amendment,  and  it 
was  held  that  the  city  was  not  liable 
to  the  holder  of  the  bond,  nor  was 
it  liable  to  him  for  the  value  of  the 
improvement,  upon  the  ground,  as 
urged,  that  it  had  the  right  under 
the  charter,  independent  of  the  un- 
constitutional amendment,  to  im- 
prove its  sidewalks  and  streets,  as 
had  been  dpne  by  the  contractor 
under  the  invalid  statute. 

The  appellant  eity,  for  reversal, 
relies  upon  the  cases  referred  to  and 
a  long  list  of  others  from  this  court, 
holding  in  substance  that  persons 
who  contract  with  municipal  corpo- 
rations must  at  their  peril  know  the 
rights  and  powers  of  the  municipal- 
ity to  make  it,  and  the  authority  of 
tl^  particular  agent  with  whom  it 
was  made.  Some  of  the  cases  so 
holding  are:  Miles  Auto  Co.  v. 
Dorsey,  163  Ky.  692, 174  S.  W.  502; 
Floyd  County  v.  Owego  Bridge  Co. 
148  Ky.  698,  187  S.  W.  287 ;  J.  I. 
Case  Threshing  Mach.  Co»  v.  Com. 
177Ky.4B4,  197  &  W:  940;  Prince- 
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ton  ▼.  Princeton  Electric  Light  &  P. 
Ck).  166  Ky.  730,  179  S.  W.  1074; 
Bdleview  v.  Hohn,  82  Ey.  1 ;  Ger- 
man Nat.  Bank  v.  Covington,  164 
Ky.  292,  176  S.  W.  330,  Ann.  Cas. 
1917B,  189;  Pineville  v.  PineviUe 
Bridge  Co.  179  Ky.  376,  200  S.  W. 
659;  and  Worrell  Mfg.  Co.  v.  Ash- 
land, 159  Ky.  666,  52  L.R.A.(N.S.) 
880,  167  S»  W.  922.  But,  according 
to  our  view,  the  doctrine  of  those 
cases  does  not  apply  to  the  facts  be* 
fore  us. 

The  Cohen  Case  was  not  prosecut- 
ed upon  the  theory  that  the  city  was 
liable  for  money  had  and  received 
from  the  plaintiff,  for  the  manifest 
reason  that  he  had  paid  to  it  no 
money,  since  he  had  -  purchased  his 
bond,  not  from  the  city,  but  from  a' 
holder  who  had  received  it  from  the 
city  in  payment  for  work  for  in^ich 
the  city  was  not  liable.  Without  go- 
ing into  details,  the  other  cases  cited 
sought  to  recover  from  tiie  munici- 
pality, either  for  articles  sold  to  it 
without  it  having  statutory  author- 
ity to  purchase  than,  or  without 
authority  of  the  agent  who  made 
the  purchase  to  do  so,  or  for  services 
rendered  in  the  construction  of  im- 
provements or  otherwise,  the  coon-* 
tract  for  which  was  illegally  made, 
or  beyond  tiie  authority  of  the  mu- 
nicipality to  make.  To  illustrate:  , 
The  city  is  not  liable  for  the  services 
of  attorneys  when  employed  by  an 
agent  without  authority  to  do  so 
(Covington  v.  Hallam,  16  Ky.  L. 
Rep.  128 ;  Owensboro  v;  Weir,  95 
Ky.  158,  24  S.  W.  116;  District  of 
Highlands  v.  Michie,  82  Ky.  L.  Rep. 
761,  107  S.  W.  216)  ;  nor  for  the 
repair  of  a  county  road  under  a  con- 
tract made  with  the  county  judge 
without  authority  (Ployd  County  v. 
Allen,  187  Ky.  875,  27  L.R.A.(N.S.) 
1126,  126  S.  W.  124) ;  nor  for  the 
bailding  of  a  bridge  when  the  con- 
tract therefor  was  not  entered  into 
as  the  statute  ^  required  (Floyd 
County  V.  Owego  Bridge  Co.  143 
Ky.  698,  187  S.  W-  287) ;  nor  for 
materials  bought  and  used  by  the 
city  derk  without  authority  (Wor- 
rell Mfg.  Co.  V.  Ashland,  169  Ky. 
666, 52  L.RJ^.(N.S.)»  880, 167  S.  W. 


922) ;  nor  for  tiie  purchase  of  ma- 
diinery  for  the  use  of  the  munid- 
pali^  by  others  than  those  author- 
ifsed  by  the  statute  (J.  I.  Case 
Threshing  Mach.  Co.  v.  Com.  177 
Ky.  454,  197  S.  W.  940) .  Certainly 
the  munidpalily  would  not  be  liable 
where  the  contract,  although  author- 
ized and  duly  entered  into,  would 
create  an  indebtedness  beyond  the 
constitutional  limit. 

In  each  of  the  cases  referred  to, 
and  many  others  which  might  be 
cited,  the  municipality  got  the  bene- 
fit of  the  services,  and  it  was  urged 
that  it  ought  to  be  made  liable  on  a 
quantum  meruit  because  of  benefits 
received;  but  this  contention  was 
denied  upon  the  ground  that,  al- 
tiiough  the  result  was  harsh,  a  due 
regard  for  the  protecti<m  of  the  tax- 
payer demanded  that  such  corpora- 
tions should  be  held  strictly  to  their 
statutory  authority  in  the  making  of 
contracts  and  the  expenditure  of 
public  funds.  If  the  doors  were 
once  opened  for  the  violation  of  such 
authority,  the  treasury  might  be  de- 
pleted, and  additional  burdens 
placed  upon  the  citizen  in  the  way 
of  taxes.  In  other  words,  it  would 
pave  the  way  for  an  indiscriminate 
expenditure  of  public  funds,  with  a 
possible  failure  to  obtain  value  re- 
ceived. Thus,  in  the  Worrell  Mfg. 
Co.  Case,  supra,  quoting  from  Belle- 
view  V.  Hohn,  82  Ky.  1,  in  laying 
down  the  reason  for  denying  liabil- 
ily  in  such  cases,  this  court  said : 
'^Courts- found  it  necessary  to  exe- 
cute the  powers  expressly  granted, 
and  to  refuse  to  make  corporations 
liable  upon  implied  promises  by  rea- 
son of  benefits  received.  This  is 
done  for  the  protection  of  the  in- 
habitants ot  the  corporation,  and 
because  the  only  power  the  corpora- 
tion has  is  from  the  law  creating  it ; 
and,  instead  of  recognizing  a  more 
liberal  rule,  the  courts  are  inclined 
to  hold  corporations  and  their 
agents  within  the  letter  of  their 
grant." 

Further  along  in  the  same  opin^ 
for  the  doctrine,  it  is  said :  "It  may 
ion,  as  if  to  emphasize  the  reason 
be  that  ah  occasional  in;fustlce  will 
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result;  but  it  is  better  that  tbis: 
should  be  than  that  the  taxoayens 
of  a  city,  whose  burdens  are  already 
heavy,  should  be  subjected  to  an 
increased  burden  imposed  by  unau- 
thorized agents." 

Again,  in  the  Cohen  Case,  supra, 
it  is  said :  "While  the  equities  of 
this  case  greatly  weigh  in  favor  of 
the  appellant,  and  the  result  seems 
harsh,  the  setting  aside  of  the  well- 
established  principles  of  law,  to 
save  him  from  the  consequences, 
cannot  be  justified,  as  the  evil  con- 
sequences which  would  flow  from  a 
contrary  holding  would  be  unend- 
ing." 

In  the  former  part  of  the  opinion 
it  was  shown  that  the  "evil  conse-^ 
quences"  referred  to  were  those 
that  would  operate  to  the  detriment 
of  the  taxpayer.  Indeed,  in  none 
of  the  cases  do  we  find  any  other 
ground  upon  which  to  base  the  doc^ 
trine  which  they  announce,  the 
soundness  of  which  we  do  not  ques- 
tion. But,  like  all  other  doctrines 
or  rules  of  law,  when  the  reason  for 
it  ceases,  its  application  should  also 
cease. 

In  the  instant  case  the  city,  by  its 
council,  had  authorized  the  mayor 
and  clerk  to  issue  bonds  of  the  na- 
ture purchased  by  the  appellee 
Youngblood,  aiid  to  the  amount 
which  he  purchased.  After  that  he 
applied  to  the  mayor,  and  both  of 
them  acting  under  the  belief  that 
the  bonds  were  valid  (they  being 
duly  signed  and  executed),  he  is* 
sued  his  check,  payable  to  the  city 
of  Henderson,  and  delivered  it  to 
the  mayor,  receiving  therefor  the 
bonds  in  contest.  The  check  could 
not  be  cashed  without  being  legally 
indorsed  by  the  ci^,  and  the  fact 
that  the  mayor  may  have  wrongfully 
indorsed  the  check^  or  delivered  it  to 
one  to  whom  the  city  was  not  justly 
indebted,  cannot,  according  to  our 
view,  affect  the  rights  of  Young- 
blood  ;  for  if  the  check  was  wrong- 
fully disposed  of,  either  by  an  un- 
authorized indorsement  or  an  un- 
authorized delivery,  such  facts  raise 
questions  affecting  the  ctty,  and  not- 
the  maker  of  the  check.    The  facts 


clearly  present  a  case  where  both 
parties  were  mistaken  as  to  the 
right  of  the  city  to  either  issue,  sell, 
or  deliver  the  bonds,  and  one  where 
it  obtained  91,100  from  appellee 
vdthout  any  consideration  what- 
ever. In  such  case,  can  it  be  said 
that  it  would  be  a  burden  upon  the 
taxpayer  if  the  city  should  be 
quired  to  rectify 
this    mistake     and  ?S."l!!7L 


to  .  give  back  the  tiie«au^et«™ 
wrongfully  obtained  JriSS**  *** 
cash  consideration? 
We  think  not  The  difference  be- 
tween this  case  and  those  where 
only  services,  machinery,  or  imr 
provementisi  have  be«i  rendered  or 
furnished  is  perfectly  apparent.  In 
the  latter  class  of  cases  no  funds 
went  into  or  were  made  payable  to 
the  treasury  of  the  municipalil7» 
and  if  it  were  made  liable  the  treas- 
ury would  be  drawn  on  without  a 
corresponding  amount  having  gone 
into  it,  and  that,  too,  in  payment  for 
services  or  articles  which  the  mu- 
nicipality did  not  have  the  right  to 
purchase,  or,  if  so,  it  illegally  pur- 
chased them.  In  that  case  tbt 
amount  adjudged  to  be  paid  would 
not  be  paid  with  a  corresponding 
sum  previously  paid  by  plaintiff, 
but  with  money  fumidied  by  the 
taxpajer.  The  difference  between 
the  two  classes  of  cases  affords 
ample  room  for  the  application  of 
a  different  legal  principle.  Sup- 
pose ttke  city  of  Henderson  had 
possessed  the  authority  to  issue  and 
deliver  the  bonds  in  question,  they 
being  free  from  any  taint  of  illegal-^ 
ity,  and  Youngblood  had  paid  for 
them,  but  the  city  declined  to  de- 
liver them,  either  because  the  bonds 
were  already  sold,  or  for  any  other 
reason. .  Could  it  then  be  said  that 
the  city  could  retain  the  money  upon 
the  ground  that  it  could  not  be  held 
upon  an  implied  contract  to  refund 
it,  or  upon  any  other  ground  ?  Such 
a  contention  would  be  monstrous, 
and  would  shock  the  conscience  of 
enlightened  jurisprudence.  In  that 
case  the  transaction  would  be  noth- 
ing more  than  the  cUy  agreeing  to* 
deliver  bonds,  and  failing!  to  do  sa 
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after  it  had  received  pftymenfe  there*. 
for. 

In  the  case  before  us  the  bonds 
delivered  were  in  fact  no  bonds. 
They  were  mere  scraps  of  paper, 
and  we  are  unable  to  differentiate 
the  case  from  the  one  where  there 
was  an  utter  failure  to  make  any 
delivery.  But  it  is  insisted  that  th& 
Worrell  Mfg.  Co.  Case,  and  others 
referred  to,  hold  that  a  municipality 
cannot  be  held  on  sat  implied  con* 
tract,  and  such  seems  to  be  the  hold* 
ing  of  that  opinion ;  but  the  expres- 
sions thegrein  with  reference  to  it 
were  made  in  the  light  of  the  facts 
being  dealt  with,  which  were  en* 
tirely  dissimilar  to  those  here  pre- 
sented, in  that  the  collection  was  not 
sought  for  money  paid  to  the  munic* 
ipality.  However,  if  the  doctrine 
of  that  and  other  cases  should  be 
construed  to  be  of  universal  appli- 
cation, so  as  to  include  cases  like  the 
one  before  us,  there  are  still 
grounds  upon  which  the  plaintiff 
ought  to  be  entitled,  to  recover — 
they  being  (a)  payment  of  money 
by  a  mistake;  and  (b)  a  fraudulent 
obteaition  of  the  money  by  the  mu- 
nicipali^  for  which  it  should  be 
made  liable  in  tort.  Indeed,  to  so 
hold  is  not  a  departure  from  the 
doctrine  of  tihe  cases  relied  on  and 
referred  to  above,  for  it  is  recog- 
nized therein  that  the  plaintiff,  al- 
though unable  to  collect  from  the 
municipality,  may  recover  the  con- 
sideration furnished  by  him,  if  he 
can  obtain  it  either  with  or  without 
the  processes  of  the  court.  Thus,  in 
the  Owego  Bridge  Co.  Case,  supra, 
referring  to  the  rule  as  announced 
by  the  Supreme  Court  of  the  United 
States  in  Marsh  v.  Fulton  County, 
10  WaU.  676,  19  L.  ed.  1040,  this 
court  said:  ^'The  obligation  to  do 
justice  rests  upon  all  persons,  natu* 
ral  and  artificial,  and  if  a  county 
obtain  money  or  property  of  others 
without'  authority,  the  law,  inde* 
pendent  of  any  statute,  will  compel 
restitution  or  compensation/  Un* 
der  this  rule,  Floyd  county  will  not 
be  permitted  to  retain  the  bridges 
and  not  pay  for  tiiem^  AppeUant 
having   declined  to  pay   f^   the 


bridges,  aM>eUee  will  be  permitted 
to  remove  the  bridges  and  all  the 
material  which  it  furnished  in  their 
constructipn."    . 

The  same  right  of  tfa^e  plaintiff  is 
upheld  in .  the  cases  of  Bardwell  v. 
Southern  Engine  &  Boiler  Works, 
130  Ky.  222,  20  L.R.A.(N.S.)  110, 
118  S.  W.  97,  and  Floyd  County  v. 
Allen,  187  Ky.  575,  27  L.R.A.(N.S.) 
1125,  126  S.  W.  124.  To  the  same 
effect  is  Dillon  on  Municipal  Corpo- 
rations, §  961 ;  the  text  being  sup- 
ported by  cases  from  many  of  the 
states  of  the  Union. 

it  will  be  noticed  that  the  princi- 
ple last  referred  to  permits  the 
plaintiff  to  recover  the  property 
which  hie  services  f  urn^ed  or  cre- 
ated, if  obtijinable,  and  it  permits 
him  to  recover  from  the  municipal- 
ity "money''  which  it  had  obtained 
from  him  without  authority.  We 
are  not  without  authority  from  this 
court  holding  that  money  illegally 
paid,  or  paid  without  consideration, 
to  a  municipality,  may  be  recovered 
from  it.  In  the  case  of  Stanford  v. 
Hite,  2  Ky.  L.  Rep.  386,  and  report- 
ed in  full  in  11  Ky.  Ops.  145,  it  was 
held  that  one  who  paid  to  the  city 
money  for  a  license  which  had  been 
executed  under  a  void  ordinance 
could  recover  it  in  a  suit  against  the 
city,  upon  the  ground  that  it  had 
been  paid  by  a  mistake  and  without 
consideration.  In  the  course  of  the 
opinion  this  court,  through  Judge 
Pryor,  said :  "The  corporation  has 
no  right  to  this  appellee's  money. 
He  was  under  neither  a  legal  nor 
moral  obligation  to  pay  it ;  and,  hav- 
ing received  no  consideration  in  any 
manner  by  reason  of  its  payment, 
the  corporation  was  properly  re- 
quired to  refund  it/' 

This  is  in  accord  with  the  funda- 
mental principles  of  justice,  and 
does  not  come  within  the  rule  re- 
quiring the  court  to  protect  the 
taxpayer  by  a  strict  construction  of 
the  powers  and  authority  of  the  mu- 
nicipality or  its  agents,  since  he 
never  had  any  interest  in  the  fund 
to  be  protected,  having  in  no  way 
contributed  to  it,  and  we  unhesitat- 
ingly adopt  it  as  the  correct  doc- 
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trine,  in  order  to  carry  out  the 
principles  of  right,  justice,  and 
honesty  between  individuals,  wheth- 
er artificial  or  natural.  But  we  go 
no  further  than  to  apply  the  princi- 
ple herein  announced  to  the  facts  of 
this  case.  The  record  does  not  show 
that  the  city  was  indebted  beyond 
the  constitutional  limit,  and  this  de- 
fense cannot  prevail,  even  if  it  be 
conceded  that  this  fact  could  be  re- 
lied on  in  a  case  like  this. 

Since  the  pendency  of  the  appeal, 
a  motion  has  been  made  in  this 
court  by  the  original  defendants  for 
a  cross  appeal  against  plaintiff  (a 
coappellee),  which  motion  was  sus- 
tained, and  it  is  now  insisted  that 
plaintiff's  petition  should  have  been 
dismissed  in  so  far  as  it  sought 
judgment  against  defendants, 
Youngblood  and  wife,  for  the  $800 
represented  by  the  unpaid  city 
bonds  given  as  part  consideration 
for  the  property  purchased.  We  do 
Ann^.i-^*^..        not     think,      how- 

Ap peal— cross  xi^    ^      j   ^       j 

«ppe«i-«o-  ever,   that   defend- 

court  question  the  judgment  ren- 
dered against  them  through  the 
prosecution  of  the  attempted  cross 
appeal.  A  cross  appeal  is  allowable 
to  an  appellee  against  an  appellant 
only,  and  not  against  a  coappellee. 
This  rule  as  applicable  to  practice 
in  appellate  courts  is  without  excep- 
tion so  far  as  we  are  aware.  In- 
deed, the  right  of 
appeal  in  any  case, 
as  well  as  the  right 
to  a  cross  appeal,  is  purely  statu- 
tory, and  unless  such  right  is  pro- 
vided for  by  statute  the  litigant  can- 
not insist  thereupon.  3  C.  J.  362. 
Under  this  rule  the  statute  may 
provide  for  an  appeal  without  pro* 
viding  for  a  cross  appeal,  and  in 
that  case  no  cross  appeal  can  be 
prosecuted.  Hence,  in  the  authority 
just  referred  to,  it  is  said :  ''As  the 
right  of  appeal  is  purely  statutory, 
where  (me  party  takes  an  appeal,  the 
other  party  cannot  take  a  cross 
appeaU  unless  it  is  authorized  by 
statute." 

AIthoi4gh  §  755  of  the  Civil  Code 
provides  for  the  prosecution  of  a 
cross  appeal,  that  section  has  been 
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construed  to  corifine  the  right  to  an 
appellee  dissatisfied  with  some  re- 
lief granted  against  him  in  favor  of 
an  appellant.  Smith  v.  Northern 
Bank,  1  Met.  (Ky.)  575;  Gaar  v. 
Louisville  Bkg.  Co.  11  Bush,  180,21 
Am.  Rep.  209;  Home  Ins.  Co.  v. 
Gaddis,  3  Ky.  L.  Rep.  159;  McKay 
V.  Mayes,  IT^Ky.  L.  Rep.  827,  82  S. 
W.  606 ;  Marion  Nat.  Bank  v.  Phil- 
lips, 18  Ky.  L.  Rep.  159,  85  S.  W. 
910 ;  Asher  v.  Helton,  31  Ky.  L.  Rep. 
9,  101  S.  W.  350 ;  Hessig  v.  Hessig, 
130  Ky.  685,  113  S.  W.  851 ;  and 
Matney  v.  Edmonds,  179  .Ky.  243, 
200  S.  W.  365.  In  the  case  last 
mentioned  this  court,  in  announc- 
ing the  rule,  said :  ''A  cross  appeal 
is  only  allowable  in  behalf  of  an  ap- 
pellee against  an  appellant ;  it  is  not 
permissible  against  a  coappellee." 

The  other  cases  referred  to  state 
the  rule  in  equally  emphatic  terms. 
If  an  appellee  desires  a  review  of 
any  judgment  which  a  coappellee 
obtained  against  him,  his  only 
remedy  is  to  prosecute  an  original 
appeal,  since,  under  the  rule,  supra, 
he  may  not  obtain  such  review 
through  the  medium  of  a  cross  ap- 
peal. It  might  be  insisted  that,  the 
cross  appeal  having  been  hereto- 
fore granted,  it  is  now  too  late  to 
deny  it;  but  the  same  conditions 
will  be  found  to  exist  in  the  cases, 
supra,  wherein  the  relief  by  cross 
appeal  was  denied  on  final  hearing, 
although  the  motion  was  previously 
granted.  Besides,  such  a  motion, 
when  made  in  this  court,  is  gener- 
ally sustained  as  a  matter  of  course, 
but  when  heard  upon  its  merits  it 
will  be  allowed  or  disallowed  accord- 
ing to  the  party's  right  thereto. 

In  this  case  there  is  yet  ample 
time  for  the  prosecution  of  an  orig- 
inal appeal  by  Youngblood  and  wife 
against  plaintiff,  if  such  a  course  is 
desired.  For  manifest  reasons  we 
therefore  decline  to  express  any 
opinion  upon  the  questions  sought 
to  be  raised  by  the  attempted  cross 
appeal. 

Wherefore  the  petition  for  a  re- 
hearing is  sustained,  the  former 
opinion  withdrawn,  the  cross  appeal 
disallowed,  .  and  the  judgment  af- 
firmed. 
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of  indMbti^iliiMs* 

II.— continued. 

b.  Where  proceeds  are  aiied  for 
purpose  ultra  vires  the  general 
powers  of  corporation,  359. 

c  Where  xmrchaser  is  an  ofBcer  of 
the  cor]N»ration  issuing  the  in- 
strument,  960. 

III.  Where  invalidilb^  of  tiie  instrument  is 
due  to  essential  lack  of  power: 

a.  In  general,  361. 

b.  Illustrative  cases,  362. 

IV.  Rights  of  subsequent  holder  of  in- 
strument of  indebtedness,  864. 

V.  Remedy,  865. 

tion  had  authority  to  borrow  money 
for  the  purpose  for  which  the  instru- 
ment was  issued,  it  was  without  au- 
thority to  issue  an  instrument  of  the 
character  it  did  issue,  and  the  pro- 
ceeds of  the  instrument  are  actually 
appropriated  to  a  purpose  not  ultra 
vires  the  general  powers  of  the  cor- 
poratiott,  tAien  no  substantial  right  of 
the  taxpasrers  is  encroached  upon  by 
miforcing^  against  the  municipality  an 
implied  obligi^tion  to  account  for  the 
benefit  Acerued  to  it  from  the  money 
thus  recetvied  amd  approbated. 

The  neoeeaity  that  the  corporation 
shall  not  only  ireeeive  the  money,  but 
shall  actually  appropriate  it  to  some 
purpose  for  whieh  it  had  power  to  con- 
tract an  indebtedness  or  borrow  mon- 
By,  is'smphasized  In  many  of  the  cases 
hereinafter  considered.  In  this  connec- 
tion the  actual  holdings  in  the  reported 
case  (HnNDBSON  v.  Redman,  ante, 
846),  is  not  entirely  dear.  If  it  is 
assumed  that  the  court  intended  to 
hold  that  the  mere  receipt  of  money 
by  a  public  corporation  'f  dr  its  invalid 
securities  will  render  it  liable  upon 
an  implied  contract  for  the  money 
actually  received,  even  thoui^  it  was 
used  for  some  purpose  for  which  the 
corporation  had  no  power  to  contract, 
then  the  case  would  seemingly  be  op- 
posed to  the  majority  rule  upon  the 
point.  Upon  tiie  other  hand,  if  the 
proceeds  of  the  check  were  actually 
appropriated  to  some  use  with  refer- 
ence to  which  the  corporation  had  the 


L  General  rule,  where  proceeds  of  in- 
strument remain  in  the  treasury, 
358. 
n.  Where  invalidity  of  instrument  is  not 
due  to  essential  lack  of  power 
in  corporation: 

a.  Where  proceeds  are  used  for 
purpose  within  general 
power  of  eovporation  to 
contract  for: 

1.  In  general,  865. 

2.  Illustrative  cases,  856. 

/.  General  rule,  where  preceede  of  in^ 
ttrwmeni  remuUn  in  tKe  freamiry. 

This  note  is  not  concerned  with 
cases  dealing  with  the  question  of  the 
implied  liability  of  public  corpora- 
tions for  services  rendered  or  material 
or  goods  furnished  a  public  corpora- 
tion where  the  instrument  of  indebted- 
ness issued  therefor  is  invalid,  and 
hence  not  enforceable;  but>  as  indi- 
cated by  the  title,  the  note  deals  only 
with  cases  involving  the  implied  lia- 
bility of  public  corporations  for  money 
received  for  invalid  and  unenforce- 
able instruments  of  indebtedness. 

Generally,  public  corporations  are 
restricted  by  statute  or  constitution  in 
their  power  to  contract  indebtedness. 
These  restrictions  are  for  the  protec- 
tion of  taxpayers  of  the  corporation 
from  the  unlawful  acts  of  its  officers. 
The  restrictions  or  limitations,  beinf 
primarily  protective  in  their  charac- 
ter, are  not  to  be  evaded  either  direct- 
ly or  indirectly  by  enforcing  against 
the  corporation  an  iniplied  contract. 
Hence,  it  follows  that  in  (\rder  that  ati 
implied  liability  may  be  raised  against 
a  public  corporation  by  reason  of  mon- 
ey it  has  received  for  invalid  securi- 
ties, it  should  appear  that  the  enforce- 
ment of  the  implied  liability  will  not 
fritter  away  the  essential  safeguards 
thus  imposed  by  law  as  a  protection 
for  the  taxpayers.  Where,  however, 
the  invalidity  of  the  instrument  \b  due 
to  the  defective  execution  of  the  power, 
or  to  the  fact  that  while  the  corpora- 
7  A.L.R.— 23. 
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general  power  to  contract,  even 
though  the  particular  claim  paid  was 
itself  unenforceable  because  of  some 
irregularity,  the  case  would  seem  to  be 
in  harmony  with  the  weight  of  autht>r* 
ity  on  the  subject.  In  this  connection 
it  is  to  be  observed  that  the  distinction 
which  the  court  makes  between  the 
rights  of  the  holder  of  a  bond  for 
which  money  has  been  paid  the  cor- 
poration, and  the  rights  of  one  who 
receives  a  bond  in  payment  of  services 
rendered  or  material  furnished,  is  in 
some  respects  valid;  as,  for  example, 
where  the  bonds  are  issued  for  a  pur- 
pose wholly  beyond  the  power  of  the 
corporation,  but  the  proceeds  are  di- 
verted to  some  purpose  within  the 
power  of  the  corporation.  Upon  show- 
ing this  fact,  .the  holder  of  bonds  for 
which  the  cash  has.  been  paid  the  mu- 
nicipality may  recover;  while  of 
course  such  a  showing  cannot  be 
made  where  the  bonds  are  issued  in 
payment  of  services  or  material,  etc. 
But  where  the  bonds  or  the  proceeds 
are  actually  used  for  the  purpose  con- 
templated, and  for  such  purpose  the 
corporation  has  general  power  to  con- 
tract, then  in  either  case  recovery 
may  be  had  upon  implied  contract, 
even  though  no  recovery  could  be  had 
upon  the  bonds.  In  either  case,  how- 
ever, the  recovery  is  based  upon  the 
ground  that  the  corporation  has  re- 
ceived a  benefit  for  which  it  had  the 
general  power  to  contract.  And  in 
neither  case  is  the  recovery  based 
upon  the  mere  fact  that  the  corpora- 
tion actually  received  the  proceeds  of 
the  bonds.  The  purpose  to  which  the 
money  was  appropriated,  and  not  the 
mere  receipt  of  the  money,  is  the  true 
criterion  of  the  implied  liability. 

Of  course,  if  a  public  corporation 
has  received  money  for  its  invalid  se- 
curities, and  the  money  still  remains 
in  the  treasury,  the  obstacles  to  a  re- 
covery which  are  presented  when  the 
money  has  been  expended  do  not  ex- 
ist, and  there  is  no  apparent  reason, 
either  in  law  or  equity,  why  the  holder 
of  the  instrument  cannot  recover  the 
money  the  corporation  received  for  it, 
and  which  it  retains  in  its  possession. 

Upon  this  point  in  Reynolds  v.  Lyon 
Countt  <1903)  121  Iowa,  733,  96  N.  W. 


1096,  the  court  said :  "The  couniy  ob- 
tained the  money  without  considera- 
tion. •  .  •  During  its  retention  by 
the  county  the  bondholders  might 
have  laid  claim  to  it  at  any  time,  and 
could  have  enforced  its  surrender  by 
replevin.'* 

In  Valley  Falls  Co.  v.  Taft  (1905) 
27  R.  L  136,  61  Atl.  41,  it  is  held  that 
money  paid  to  a  town  council  ander 
a  contract  which  it  was  without  au- 
thority to  make  is  paid  without  consid- 
eration, and  may  be  recovered  from 
the  town.  In  this  case  the  money  was 
paid  to  be  used  in  helping  to  construct 
a  highway,  but  the  town  did  not  con- 
struct the  highway;  at  least,  as  an 
entirety.  It  is  not  clear  whether  or 
not  the  money  had  actually  been  used. 
In  Dodge  v.  Memphis  (1892)  51  Fed. 
165,  the  rule  is  stated  that  a  municipal 
corporation  which  sells  void  bonds 
and  receives  the  money  therefor,  may 
be  compelled  to  restore  the  amount  re- 
ceived in  an  action  for  money  had  and 
received. 

In  Paul  V.  Kenosha  (1867)  22  Wis. 
266,  94  Am.  Dec.  598,  the  court  said 
that  the  city  having  had  the  money 
and  legal  scrip  for  its  city  bonds, 
which  turn  out  to  be  of  no  value  what- 
ever, the  case  "seems  to  fall  under  the 
general  rule  of  law  that  where  a  party 
sells  an  obligation  which  turns  out  to 
be  valueless,  and  not  of  such  a  char- 
acter as  he  represents  it  to  be,  he  is 
liable  to  the  vendee  as  upon  a  failure 
of  consideration.  The  city  bonds,  it 
appears,  were  void  when  the  agents  of 
the  city  sold  them  to  the  plaintiff.  Is 
it  just  and  equitable  that  the  city  re- 
tain the  money  which  it  has  received 
for  its  own  worthless  bonds?  The 
plaintiff  took  the  bonds  upon  the  pre- 
sumption that  they  were  valid  securi- 
ties, and  paid  his  money,  or  its  equiva- 
lent, to  the'  city  for  them.  They  turn 
out  to  be  void  for  want  of  power  on 
the  part  of  the  city  to  issue  them;  and 
he  seeks  to  recover  back  the  money 
paid,  as  upon  a  failure  of  considera- 
tion. Can  he  not  recover  the  amount 
he  has  paid  the  maker  of  the  bonds 
for  its  worthless  paper?  It  seems  to 
us  unneeessary  to  go  into  the  authori- 
ties upon  the  question.  .  .  .  Upon 
the  ground,  therefore,  that  the  amount 
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recovered  was  paid  upon  a  considera- 
tion which  has  failed^  we  think  the' 
judgment  right."  In  this  case,  how- 
ever, the  city  had  apparently  used  the 
moB^y  for  legitimate  municipal  pur- 
poses. See  further  referenee  to  this 
case,  isf  ra,  IL  a,  2. 

It  has  been  held  that  in  order  that 
the  liolder  of  invalid  negotiable  secu- 
rities of  a  public  corporation ,  be  en- 
titled to  reeofver  the  amount  hei  had 
paid  the  muideipality  for  the  Mane, 
the  money  paid  must  be  accurately 
identified  and  traced  into  a  fund  or 
property  which  represents  the  money 
in  such  a  manner  that  it  can  be  Fit- 
claimed  and  delivered  without  taking 
other  property  with  it,  or  injuring 
other  persons,  or  interfering  witii 
others'  rights.  Litchfield  v.  Ballou 
(1885)  114  U.  S.  IdO,  29  K  ed.  182,  6 
Sup.  Gt.  Rep.  820. 

//.  Where  invalidity  of  ifistrument  is  not 
due  to  essential  lach  of  power  in 
corporation^ 

a.  Where  proceeds  are  used  for  purpoee 
iHthin  general  power  of  corporation 
to  contract  for. 

t.  In  general. 

This  section  deals  with  cases  in- 
volving the  liability  of  a  public  cor- 
poration upon  an  implied  contract  for 
money  received  for  invalid  instru- 
ments of  indebtedness  where  the  inva- 
lidity is  not  due  to  an  essential  lack 
of  power  in .  the  corporation  to  issue 
them,  and  it  had  general  authority  to 
contract  an  indebtedness  for  the  pur- 
pose for  which  the  indebtedness  in 
question  was  contracted,  the  money 
received  having  been  used  by  the  cor- 
poration or  its  officers.  It  also  in- 
cludes cases  where  the  municipality 
was  authorized  to  contract  indebted- 
ness, but  this  authority  was  subject  to 
certain  conditions,  such  as  a  consent- 
ing vote  of  the  people,  and  it  appears 
that  these  essential  requirements  have 
been  complied  with,  but  in  nonessen- 
tial features  as  to  the  manner  of  exe- 
cuting the  instrument  or  the  charac- 
ter or  form  of  the  instrument,  there 
has  been  a  deviation  from  the  pre- 
scribed method,  which,  however,  was 
of  sufficient  importance  to  vitiate  the 
instrument  itself.    In  this  regard  it 


is  to  be  noted  that  'statutes  empower- 
ing public  corporations  to  contract  in- 
debtedness for  specific  purposes,  and 
attaching  to  the  exercise  of  the  power 
certain  conditions  precedent  as  to  the 
procedure,  have  in  view  two  objects: 
One  is  to  protect  the  taxpayer  by  re- 
quirinfT  his  consent  to  the  proposed  in- 
debtedness,' or  by  requiring  competi- 
tion in  making  tihe  contracts.  These 
requir^nents  may  be  regarded  as  es- 
sential features  which  go  to  the  very 
existence  of  the  power  to  contract. 
The  other  requirements  of  the  statute 
relate  to  the  manner  of  entering  into 
the  contract,  or  the  form  or  character 
of  the  instrument  of  indebtedness,  and 
are  principally  for  the  purpose  of  se- 
curing uniformity  in  the  method  of  en- 
tering into  such  contracts.  Innocent 
deviations  from  this  method,  while 
perhaps  rendering  invalid  the  instru- 
ment of  indebtedness,  do  not  encroach 
upon  or  impair  the  reserved  rights  of 
the  taxpayer,  and  cannot  be  regarded 
as  going  to  the  existence  of  the  power 
to  contract;  in  other  words,  the  devia- 
tion relates  to  a  nonessential  require- 
ment. 

As  hereafter  shown,  by  the  great 
weight  of  authority  the  mere  fact  that 
a  mui)icipality  has  recciived  the  benefit 
of  the  proceeds  of  invalid  instruments 
of  indebtedness  is  not,  in  and  of  it- 
self, sufiicient  ground  for  raising 
against  it  an  implied  promise  to  repay 
the  money  it  received  for  such  invalid 
instrum^ite.  Where,  however,  a  public 
corporation  has  the  general  power  to 
eontract  an  indebtedness  for  the  pur- 
pose for  which  it  used  the  proceeds  of 
invalid  bonds  or  other  instruments  of 
indebtedness,  it  may  be  held  liable 
upon  implied  contract  for  the  money 
thus  received  and  appropriated  with- 
out reference  to  the  ground  of  the  in- 
valid!^; providing,  of  course,  that 
such  invalidity  is  not  due  to  a  viola- 
tion of  public  policy  or  an  express 
statutory  inhibi^on. 

United  States. — Louisiana  v.  Wood 
(1880)  102  U.  S.  294,  26  L.  ed.  153; 
Read  v.  Plattsmouth  (1882)  107  U.  S. 
568,  27  L.  ed.  414,  2  Sup.  Ct  Rep.  208 ; 
Cause  V.  Clarksville  (1879)  5  Dill.  168, 
Fed.  Cas:  No.  5,276;  Gause  v.  Clarks-- 
ville  (1880)  1  McCrary,  78, 1  Fed.  853; 


356 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


Bangor  Sav.  Bankv.  Stillwater  (1892) 
49  Fed.  721;  6eer  v.  School  Dist. 
(1901)  49  C.  C.  A.  639,  111  Fed.  682; 
Chelsea  Sav.  Bank  v.  Ironwood  (1904) 
66  C.  C.  A.  230,  130  Fed.  410 ;  Gilman 
V.  Femald  (1906)  72  C.  C.  A.  675,  141 
Fed.  941. 

Alabama. — Bluthenthal  v.  Headland 
(1901)  182  Ala.  249,  90  Am.  St.  Rep. 
904,  81  So.  87  (stating  the  rule). 

Kansas. — Brown  v.  Atchison  (1888) 
89  Kan.  37,  7  Am.  St.  Rep.  616, 17  Pac. 
466. 

Miehigan.— Thomas  v.  Port  Huron 
(1878)  27  Mich.  820. 

Montana.— State  ex  rel.  Northwest- 
ern Nat  Bank  v.  Dickerman  U895)  16 
Mont.  278,  40  Pac.  698. 

Nevada. — ^Waitz  v.  Grmsby  County 
(1865)  1  Nev.  370. 

New  York.  —  Hoag  v.  Greenwich 
(1892)  183  N.  Y.  152,  80  N.  E.  842; 
Ironwood  v.  Wickes  (1904)  93  App. 
Div.  164,  87  N.  Y.  Supp.  554. 

North  Dakota.  —  People's  Bank  v. 
School  Dist.  (1893)  3  N.  D.  496,  28 
L.R.A.  642,  57  N.  W.  787. 

Ohio.— Ampt  v.  Cincinnati  (1896)  3 
Ohio  N.  P.  184. 

Pennsylvania. — ^Rainsburg  v.  Fyan 
(1889)  127  Pa,  74,  4  L.R.A.  336, 17  Atl. 
678. 

Rhode  Island. — ^Valley  Falls  Co.  v. 
Taft  (1905)  27  R.  I.  136,  61  Atl.  41. 

Vermont.  —  New  Haven  v.  WestOn 
(1913)  87  Vt.  7,  49  L.R.A.  (N.S.)  921, 
86  Atl.  996. 

Wisconsin.— Paul  v.  Kenosha  (1867) 
22  Wis.  266,  94  Am.  Dec.  598;  Thomson 
V.  Elton  (1901)  109  Wis.  389,  85  N.  W. 
425. 

It  is  said  in  Thomson  v.  Elton 
(Wis.)  supra,  that  the  implied  promise 
springs  into  life  the  instant  the  money 
is  used  as  a  part  of  the  public  funds 
for  a  purpose  for  which  public  money 
would  otherwise  have  been  used. 

In  Davis  v.  Stokes  County  (1876)  74 
N.  C.  374,  it  appeared  that  a  county 
without  authority  issued  bonds  for  the 
purpose  of  obtaining  money  to  pay  an 
indebtedness  it  had  unlawfully  con- 
tracted to  aid  the  Rebellion.  The 
money  Aot  having  been  used  for  a  le- 
gitimate purpose,  it  was  held  not  to  be 
recoverable  by  the  holder  of  the  bond. 
It  was,  however,  conceded  that  had  the 
county,   without  authority,   borrowed 


money  by  issuing  bonds  invalid  for 
failure  to  follow  the  statutory  require- 
ments, and  had  the  proceeds  been  used 
for  a  legitimate  municipal  purpose, 
the  county  would  have  been  liable  for 
the  money  thus  received  and  used. 

Where  an  instrument  of  i\ 
ness  issued  by  a  public  corporation  is 
invalid  because  in  amount  it  exceeds 
the  limitation  placed  upon  the  power 
of  the  corporation  to  contract  indebt- 
edness, if  a  portion  of  the  indebtedness 
is  within  the  limit,  the  holders  of  the 
instruments  are  entitled  to  recover  of 
the  corporation  the  amount  it  received 
for  the  instruments  which  is  within 
the  debt  limit.  Everett  v.  Independent 
School  Dist.  (1900)  102  Fed.  529«  s.  c. 
subsequent  appeal  (1901)  109  Fed. 
697;  McPherson  v.  Foster  Bros.  (1876) 
43  Iowa,  48, 22  Am.  Rep.  215 ;  Reynolds 
V.  Lyon  County  (1908)  121  Iowa,  733, 
96  N.  W.  1096.  As  to  prorating  this 
amount  between  different  holders  of 
the  instruments,  see  Everett  v.  Inde- 
pendent School  Dist.  (Fed.)  supra. 

2,  Tlluatrative  cases. 

In  Louisiana  v.  Wood  (1880)  102 
U.  S.  294,  26  L.  ed.  153,  it  appeared 
that  a  city  issued  bonds  to  refund  cer- 
tain indebtedness;  at  the  time  the 
bonds  were  actually  issued,  the  city 
was  without  authority  to  issue  them, 
and  attempted  to  overcome  this  diffi- 
culty by  antedating  the  bonds  as  of  a 
time  when  it  had  authority  to  issue  the 
same;  the  bonds  were  placed  in  the 
hands  of  a  broker  and  sold  in  behalf 
of  the  city,  and  the  proceeds  were  used 
by  the  latter  in  retiring  its  valid  in- 
debtedness; subsequently  the  city  re- 
pudiated the  bonds  and  refused  to  pay 
them,  on  the  ground  that  they  were 
invalid  for  the  reason  stated.  Conced- 
ing this  invalidity,  it  was  held  that  the 
owners  of  the  bonds  were  entitled  to 
recover  from  the  city  the  money  they 
had  paid  for  the  bonds,  the  benefit  of 
which  it  had  received.  The  court  took 
the  position  that  the  money  was  paid 
through  a  mistake  due  to  the  fraudu- 
lent act  of  the  city,  and  that  the  hold- 
ers of  the  bonds,  being  without  knowl- 
edge of  this  mistake,  and  being  free 
from  wrong  in  the  matter,  were  en- 
titled to  recover  the  money  thus  paid. 
It  is  pointed  out  in  this  connection  that 
the   city   had   the   power   to   barrow 
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money,  but  th«t»  in  issuinsr  the  bonds 
as  it  did,  it  did  not  follow  the  lawful 
method. 

In  Read  v.  Plattsmonth  (1882)  107 
U.  &  M8,  27  L.  ed.  414,  2  Sup.  Ct  Rep. 
206,  it  18  held  that  a  city  aeting  with- 
out authority  in  that  regard,  having 
issued  bonds  to  raise  funds  to  build  a 
schoelhouso  which  it  had  the  power  to 
build,  and  the  bends  having  been  sold 
and  the  proceeds  used  for  this  pur- 
pose, the  act  of  the  legislature  of  the 
state  in  subsequently  enacting  a  stat- 
ute validating  the  bonds,  is  not  within 
the  constitutional  inhibition  against 
the  legislature's  passing  special  acts 
conferring  powers  upon  public  cor- 
porations. The  court  said  that  since 
the  city  received  and  used  the  money 
for  valid  purposes,  it  was  bound  to  re- 
pay the  money  which  it  had  received 
for  the  bonds,  and  an  act  of  the  state 
recognizing  the  existence  of  this  obli- 
gation and  confirming  the  bends  them- 
selves was  not  a  special  act  conferring 
upon  the  city  any  new  power  within 
the  constitutional  provision  referred 
to. 

In  Gause  v.  Clarksville  (1879)  5 
Dill.  168,  FM.  Cas.  No.  5,276;  Gause 
V.  Clarksville  (1800)  1  McCrary,  78,  1 
Fed.  858,  it  is  held  that  where  a  city 
sold  invalid  bonds  and  applied  "the 
proceeds  to  legitimate  purposes,  the 
amount  thereof  may  be  recovered  by 
the  owner  of  the  bonds  in  an  action 
as  for  money  had  and  received. 

In  Bangor  Sav.  Bank  v.  Stillwater 
(1892)  49  Fed.  721,  a  city  having  pow- 
er to  contract  for  public  improvements 
issued  negotiable  promissory  notes  to 
raise  funds  therefor.  It  being  without 
power  to  issue  the  notes,  and  they  be- 
ing therefore  invalid,  the  holders  were 
held  entitled  to  recover  from  the  city 
the  money  it  had  received  in  ex- 
change for  the  notes. 

In  Geer  v.  School  Dist.  (1901)  49 
C.  C.  A.  539,  111  Fed.  682,  it  appeared 
that  a  school  district  was  authorized 
to  contract  an  indebtedness  to  build  b, 
schoolhouse,  without  limit  as  to  the 
amount  of  indebtedness  it  might  con- 
tract. There  was,  however,  a  limit 
upon  the  amount  of  the  bonded  indebt- 
edness which  the  school  district  might 
contract,  and,  because  of  this  limits 


the  bonds  issu^  by  the  district  in  ex- 
cess thereof  to  secure  funds  with 
which  to  pay  for  t^e  construction  of 
the  school  building  were  held  to  be 
invalid.  Notwithstanding  this  inva- 
lidity, the  purchaser  of  the  bonds  or 
his  assignee  was  held  entitled  to  recov- 
er the  amount  which  the  district  re- 
ceived and  used  for  legitimate  pur- 
poses. The  court,  however,  pointed 
out  that  this  would  not  have  been  so 
had  the  school  district,  in  contracting 
for  the  building,  exceeded  the  debt 
limit. 

In  Gihnan  v.  Fernald  (1905)  72  C. 
C.  A.  675,  141  Fed.  941,  negotiable 
bonds  issued  and  sold  for  the  purpose 
of  raising  money  to  construct  a  water- 
works system  were  invalid.  The  pro- 
ceeds of  the  bonds  were  used  for  the 
purpose  for  which  they  were  issued, 
but  while  the  town  had  authority  to 
borrow  money  to  construct  a  water- 
works system,  it  did  not  have  the  au- 
thority to  issue  negotiable  bonds  for 
any  purpose,  and  it  was  upon  this 
ground  that  the  bonds  were  held  to  be 
ultra  vires.  The  township  was  never- 
theless held  liable  to  the  assignee  of 
the  original  purchaser  of  the  bonds  for 
the  money  which  it  had  received  on 
the  bonds  and  used  for  a  lawful  town 
purpose. 

In  State  ex  rel.  Northwestern  Nat. 
Bank  v.  Dickerman  (1895)  16  Mont. 
278,  40  Pac.  698,  warrants  issued  by  a 
school  district  were  invalid  because 
the  law  authorizing  the  issuance  of 
such  warrants  was  not  strictly  com- 
plied with  by  thfe  trustees;  t^e  latter, 
however,  had  authority  to  issue  war- 
rants for  the  purpose  and  for  the 
amount  for  which  these  warrants  were 
issued.  It  appeared  that  the  school 
district  had  received  the  benefit  of 
the  proceeds  of  the  warrants,  and  the 
holders  having  acted  in  good  faith,  the 
district  was  held  liable  to  repay  the 
amount  which  it  received  for  the  war- 
rants. The  court  said:  "From  these 
authorities  it  seems  clear  that  if,  in 
making  the  contract  under  discussion, 
the  trustees  exceeded  their  authority, 
still  there  was  created  thereby  a  lia- 
bility to  refund  the  money  advanced 
1^  relator  under  and  in  pursuance  of 
said  contract.     The  most,  we  think, 
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tJiat  can  be  said  in  this  case,  is  that 
there  was  an  imperfect  or  defective  at- 
tempt to  comply  with  the  law  on  the 
part  of  the  trustees  in  the  issuing  of 
the  bonds  of  the  district.  They  had 
the  authority  under  the  law  to  issue 
them  for  the  purpose  for  which  they 
were  issued,  but  failed  to  give  a  suffi- 
cient notice  of  the  purpose  and  con- 
ditions thereof  in  providing  for  the 
election  to  authorize  their  issuance. 
Nor  is  any  bad  faith  or  fraud  alleged 
in  the  issuance  of  said  bonds.  If  the 
bonds  had  been  declared  void,  we  think 
it  could  hardly  be  contended  that  the 
contract  with  relator  to  advance  mon- 
ey on  them  as  security  for  the  build- 
ing of  the  schoolhouse  would  have 
been  considered  void  for  want  of  au- 
thority in  the  trustees  to  make  the 
same.  And,  besides,  the  contract,  so 
far  as  relator  is  concerned,  ha^s  been 
fully  executed^  and  we  think  the  doc- 
trine of  ultra  vires  can  be  invoked 
with  less  force  here  than  in  cases  of 
executory  contracts.  The  school  dis- 
trict secured  the  benefit  of  relator's 
money,  advanced  in  good  faith;  and 
we  think  it  would  be  a  most  inequita- 
ble and  unjust  holding  to  say  that  the 
district  assumed  no  liability  on  ac- 
count thereof,  and  that  relator  is  left 
without  a  remedy,  under  the  circum- 
stances of  this  case." 

In  Waitz  v.  Ormsby  County  (1865) 
1  Nev.  370,  it  appeared  that  warrants 
issued  by  a  county  to  secure  funds 
for  county  purposes  were  invalid  be- 
cause the  county  commissioners  were 
without  authority  to  negotiate  the 
loan.  It  was,  however,  held  that  if  the 
holder  or  his  assignee  showed  that  the 
proceeds  were  expended  for  the  bene- 
fit of  the  county  in  a  manner  author- 
ized by  law,  he  would  be  entitled  to 
recover  on  a  count  for  money  had  and 
received. 

In  Hoag  V.  Greenwich  (1892)  188 
N.  Y.  162,  80  N.  E.  842,  it  was  held 
that  bonds  issued  by  a  town  were  in- 
valid because  payable  in  a  less  period 
of  time  than  that  authorized  by  the 
statute  providing  for  their  issuance. 
It  appearing,  however,  that  the  town 
had  received  the  benefit  of  the  pro- 
ceeds of  the  bonds«  it  was  held  liable 
for   the    amount   thus    received,    the 


amount,  however,  to  be  paid  in  the 
manner  in  which  it  was  authorised  to 
negotifite  the  loan.  The  court  said 
that  it  does  not  follow  that  even 
though  the  bonds  were  invalid  the  loan 
was  void  or  that  the  borrowing  was 
unlawful, — that  the  lender  lost  his 
money  and  the  town  was  at  liberty  to 
perpetrate  a  disgraceful  robbery  by 
means  of  the  fault  or  mistake  of  its 
own  agents.  'Treating  the  four  bonds 
as  void,  we  are  required  to  dismiss 
them  from  the  transaction,  but  not  to 
repudiate  the  transaction  itself.  They 
were  unlawful  incidents  of  a  perfectly 
lawful  transaction,  and  may  be  disre- 
garded while  the  transaction  stands. 
Conceding  them  to  be  void,  they  be- 
come nullities,  mere  blank  and  worth- 
less paper,  to  be  treated  as  if  they  had 
never  existed,  and  to  be  ^pealed  to 
for  no  purpose;  at  least,  by  the  party 
who  avoids  them.  Dismissing  them 
entirely,  we  may  turn  to  what  remains, 
and  I  am  confident  that  enough  re- 
mains to  work  out  that  measure  of 
justice  which  we  all  feel  it  to  be  our 
duty  to  attain.'' 

In  People's  Bank  y.  School  Dist 
(1898)  8  N.  D.  496,  28  L.R«A.  642,  57 
N.  W.  787,  it  is  held  that  where  bonds 
issued  by  a  school  district  are  invalid 
because  made  payable  within  a  shorter 
period  of  time  than  authorized  by 
statute,  the  district  is  nevertheless 
liable  for.  the  money  it  received  for 
the  bonds.  The  court  said:  "While 
the  bonds  are  void,  the  holder  of  them 
can  fall  back  upon  the  original  trans- 
action and  recover.  If  he  has  loaned 
money  to  the  municipal  corporation 
which  it  had  authority  to  borrow,  he 
can  recover  it  in  a  proper  action.  The 
want  of  power  in  such  a  case  merely 
affects  the  form  of  security  issued  to 
evidence  the  loan." 

In  Ampt  V.  Cincinnati  (1896)  3  Ohio 
N.  P.  184,  the  rule  is  stated  that  where 
bonds  issued  by  a  city  are  invalid  be- 
cause formalities  provided  by  the  stat- 
ute are  not  complied  with,  the  pur- 
chaser may  recover  from  the  city  the 
amount  paid  for  the  bonds,  of  which 
it  received  the  benefit. 

In  Rainsburg  v.  Fyan  (1889)  127 
Pa.  74,  4  L.R.A.  886,  17  Atl.  678,  it  is 
held  that  where  bonds  issued  by  a 
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borough  were  invalid  for  failure  to 
comply  with  the  formalities  of  the 
«tatfite,  a  purchaser  thereof  may  re- 
cover from  the  city  thg  amount  of  the 
proceeds  for  which  it  received  benefit. 

In  New  Haven  v.  Weston  (1918)  87 
Vt  7,  49  L.R.A.(N£.)  92,  86  Atl.  996, 
it  is  held  that  where  the  treasurer  of 
a  town  is  without  authority  to  borrow 
xmcmey  in  behalf  of  the  town,  instru* 
ments  representing  loans  made  to  him 
as  treasurer  are  invalid,  but  the 
amount  actually  paid  therefor  is  re- 
coverable from  the  town  to  the  extent 
that  the  latter  received  the  benefit  of 
the  money.  The  court  said  that  if  it 
appeared,  however,  that  the  money 
was  not  applied  to  legitimate  purposes 
of  the  town,  the  latter  is  not  liable  for 
the  amount  paid  the  treasurer  for 
notes  of  tiie  town,  issued  without  au- 
thority. 

In  Paul  V.  Kenosha  (1867)  22  Wis. 
266,  94  Am.  Dec.  598,  it  is  h^ld  that 
where  void  bonds  are  issued  by  a  city, 
the  proceeds  thereof  may  be  recovered 
by  the  purchaser  in  an  action  for  mon- 
ey had  and  received.  The  court  deals 
with  the  question  as  though  the  city 
still  retained  the  money.  But  in 
Thomson  v.  Elton  (1901)  109  Wis.  589, 
85  N.  W.  425,  referring  to  Paul  v.  Ke- 
nosha, it  is  said  that  in  that  case  the 
money  was  obtained  as  a  consideration 
for  the  sale  of  bonds  previously  made 
for  another  purpose,  issued  therefor, 
and  thereafter  acquired  by  the  munici- 
pality. The  reissue  of  the  bonds  was 
illegal,  though,  as  supposed,  for  a  le- 
gitimate purpose,  and  the  money  was 
used  for  such  purpose.  It  is  said  that 
the  implied  promise  upon  which  recov- 
ery was  sustained  arose  not  from  the 
loan  of  money  to  the  municipality,  nor 
from  the  mere  illegality  of  the  means 
used  to  obtain  it,  but  from  the  fact 
that  the  city,  having  possession  of 
money  to  which  it  had  no  legal  right, 
used  the  same  for  lawful  municipal 
purposes. 

In  Thomson  v.  Elton  (Wis.)  supra,  it 
was  held  that  although  a  loan  of  mon- 
ey to  a  township  was  invalid  because 
ft  was  without  authority  to  negotiate 
the  loan,  nevertheless,  an  action  for 
money  had  and  received  could  be 
maintained  to  recover  the  money  re- 


ceived by  the  township  and  applied  by 
it  to  a  legitimate  township  purpose. 
The  court  said  that  ^'municipalities  are 
bound  by  moral  obligations,  as  well  as 
individuals,  and  that  where,  in  case 
of  the  latter,  such  an  obligation  will 
give,  rise  to  a  legal  liability,  it  may 
have  the  same  effect  as  to  a  munici- 
pality; that  if  a  municipality  obtains 
ntoney  of  a  person  by  an  illegal  sale 
of  property  to  him,  or  an  illegal  con- 
tract of  some  kind,  not  expressly  pro- 
hibited by  law  nor  tainted  by  moral 
turpitude,  so  that  a  court,  on  grounds 
of  public  policy,  will  not  recognize  it, 
or  the  relations  growing  out  of  it,  to 
grant  relief,  and  such  person  acts  in 
good  faith  in  parting  with  his  money, 
believing  the  same  to  be  for  the  bene- 
fit of  the  municipality,  and  the  latter 
uses  the  money  for  its  legal  and  legit- 
imate piurposes,  to  that  extent  the  law 
will  imply  a  promise  to  return  the 
same,  upon  which  an  action  for  money 
had  and  received  will  lie«  Justitia  ne- 
mini  neganda  est  applies  even  to  a  per- 
son dealing  with  a  public  corporation/* 

h.  Where  proceeds  are  umed  for  purpose 
ultra  vire8  the  general  ptnoere  of  cor* 
poratton. 

By  the  weight  of  authority,  even 
where  the  invalidity  of  the  instrument 
is  due  to  the  failure  of  the  municipal- 
ity strictly  to  comply  with  nonessen- 
tial statutory  formalities  in  contract- 
ing the  indebtedness,  the  money  paid 
for  the  instrument  cannot  be  recov- 
ered unless  it  is  made  to  appear  that 
the  money  was  actually  received  by  the 
proper  municipal  authorities  and  used 
for  a  purpose  within  the  powers  of  the 
municipality  to  appropriate  money  for. 

In  Agawam  Nat.  Bank  v.  South  Had- 
ley  (1880)  128  Mass.  508,  a  town  was 
held  not  liable  for  money  received  by 
its  treasurer  upon  negotiable  instru- 
ments of  the  town,  although  he  used 
the  proceeds  in  paying  debts  of  the 
town.  It  appeared  that  while  the  town 
had  authority  to  borrow  money  in  a 
certain  way,  in  making  the  loans  in 
question,  such  statutory  method  was 
not  pursued.  Upon  the  question  of  the 
liability  of  the  municipality  un- 
der such  circumstances  for  money  re- 
ceived by  its  treasurer  and  applied  by 
him  in  extinguishing  indebtedness  of 


360 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


the  town,  the  court  said :  'The  plain- 
tiff contends  that  it  is  entitled  to  re- 
cover upon  the  last  count  in  the  decla- 
ration for  money  had  and  received; 
and,  at  the  trial,  offered  to  show  that 
the  money  paid  or  credited  to  the  town 
treasurer  upon  the  notes  in  suit,  was 
used  by  him  in  the  payment  of  debts 
due  from  the  town.  This  evidence 
was  properly  rejected.  It  fails  to  show 
tbjRt  the  money  was  received  by  the 
town  in  its  corporate  capacity,  or  that 
the  act  of  the  treasurer  in  applying  it 
to  the  payment  of  its  debts  was  ever 
authorized  or  ratified  by  the  town. 
The  difficulty  is,  that  the  money  wae 
paid  to  one  who  had  no  authority  as 
treasurer  or  as  agent  of  the  town  to 
receive  it  in  the  name  of  the  town  and 
apply  it  to  the  pasrment  of  town  debts. 
If  a  town  could  be  held  in  an  action 
for  money  had  and  received,  under 
such  circumstances,  then  the  purpose 
of  the  second  and  third  sections  of  the 
statute  would  be  wholly  defeated.  It 
makes  no  difference  that  the  treasurer 
used  this  specific  money  in  payment 
of  the  town  debts.  There  is  nothing 
to  show  any  appropriation  of  such 
payments  by  the  town  to  its  own  use, 
or  any  ratification  of  the  act.  The 
money  in  the  hands  of  the  treasurer 
did  not  belong  to  the  town.  For  all 
that  appears,  funds  may  have  been 
previously  supplied  by  the  corporation 
from  other  sources  for  the  payment  of 
these  very  debts.  The  relations  of  the 
treasurer  to  the  town  are  riot  dis^ 
closed;  he  may  then  have  been,  and 
may  now  be,  a  defaulter  to  more  than 
the  amount  of  the  alleged  payments. 
The  treasurer  is  an  independent  ac- 
counting officer.  .  .  .  If  he  applies 
money  unlawfully  obtained  to  the  pay- 
ment of  town  debts,  that  fact  alone 
creates  no  liability  on  the  part  of  the 
town  to  refund  the  money  to  the  party 
from  whom  it  was  obtained." 

In  Brown  v.  Newburyport  (1911) 
209  Mass.  259,  95  N.  E.  504,  Ann.  Gas. 
1912B,  495,  it  was  held  that  notes  is- 
sued by  a  treasurer  of  the  city  were 
invalid  because  they  were  issued  with- 
out the  express  approval  of  the  finance 
committee,  as  required  by  the  town 
council  in  authorizing  the  issuance  of 


certain  notes.  It  appeared  that  the 
proceeds  of  these  notes  were  placed 
by  the  treasurer  to  the  credit  of  the 
city  in  its  bank  account,  and  were  at 
onee  checked  out  by  him  to  cover  his 
defalcations.  Under  these  circum- 
stances, the  city  was  held  not  liable 
for  the  amount  paid  for  the  notes. 
The  court  said:  ''The  liability  of  the 
defendant  on  the  count  for  money  had 
«nd  received  is  also  urged.  'The  check 
with  which  this  note  and  the  others  of 
even  date  were  bought,  was  made  to 
the  order  of  the  defendant,  deposited 
in  its  bank  acconnt,  and  immediately 
used  by  the  treasurer  to  cover  his  de- 
falcations. If  the  note  had  been  valid 
in  the  hands  of  the  holder,  the  pur- 
chaser would  net  be  answerable'  for 
the  application  of  the  purchase  money. 
But  this  note  was  not  a  binding  obli- 
gation of  the  defendant.  So  far  as 
the  city  was  concerned,  the  check  was 
a  voluntary  payment  without  its 
knowledge.  The  fact  that  it  was  de- 
posited in  its  bank  account  is  not 
enough  to  charge  the  defendant  with 
liability." 

In  Watson  v.  Huron  (1899)  38  C.  C. 
A.  264,  97  Fed.  449,  it  is  held  that 
where  invalid  city  warrants  were  is- 
sued to  secure  money  for  unlawful 
purposes,  and  the  funds  were  ap- 
plied to  this  purpose,  no  equity  arose 
in  favor  of  the  purchaser  of  the  war- 
rants, entitling  him  to  recover  from 
the  city  the  amount  he  paid  therefor. 

c.  Where  purchaser  is  an  officer  of  the 
corporation  issuing  the  instrutnent. 

In  Long  V*  Lemoyn  (1908)  222  Pa. 
311,  21  L.R.A.(N.S.)  474,  71  Atl.  211, 
it  was  held  that  even  though  a  war- 
rant issued  by  a  borough  is  invalid  be- 
cause the  holder  was  a  member  of  the 
board,  the  borough  having  received 
and  used  the  money  for  legitimate 
purposes,  the  holder  is  entitled  to  re- 
cover the  amount  he  paid  it  for  the 
warrant.  To  the  same  effect  is  First 
Nat.  Bank  v.  Goodhue  (1913)  120 
Minn.  362,  43  L.R.A.(N.S.)  84,  139 
N.  W.  599,  in  which  it  appeared  that 
an  officer  of  the  purchaser  of  the  war- 
rant was  a  member  of  the  village 
board  which  issued  it. 
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If/.  Where  invaUdUy  of  the  inetrument 
U  due  to  eseetUial  lack  of  power. 

a.  In  general. 

This  section  deals  with  cases  involv- 
ing instruments  of  indebtedness  void 
because  the  corporation  issuing  the 
same  was  wholly  without  power  to  is- 
sue the  instrument,  or,  in  issuing  it, 
violated  public  policy  or  statute,  or 
failed  to  follow  the  requirements  pre- 
scribed by  statute  as  a  condition  to 
the  existence  of  the  power. 

The  courts  are  generally  astute  ip 
their  efforts  to  hold  public  corpora- 
tions liable  for  money  received  on  in- 
valid instruments.  But  due  effect  is 
also  given  to  proyisions  restricting  the 
power  of  public  corporations  to  con- 
tract indebtedness,  and  no  implied 
promise  will  be  raised  against  the  cor- 
poration in  cases  where  the  deviation 
is  of  such  a  character  that  the  impli- 
cation would  operate  to  defeat  the  pro- 
tective purpose  of  statutes  imposing 
upon  municipalities  the  duty  of  follow- 
ing a  prescribed  method  as  a  condition 
to  the  power  to  contract  indebtedness. 
Thomas  v.  Richmond  (1871)  12  Wall. 
(U.  S.)  849,  20  L.  ed.  453 ;  Litchfield  v. 
Ballou  (1885)  114  U.  S.  190,  109  L.  ed. 
132,  5  Sup.  Ct.  Rep.  820 ;  Morton  v.  Ne- 
vada (1890)  41  Fed.  582;  Travelers' 
Ins.  Co.  v.  Johnson  City  (1900)  49 
L.R.A.  128,  40  C.  C.  A.  58,  99  Fed.  668; 
Geer  v.  School  Dist.  (1901)  49  C.  C.  A. 
539,  111  Fed.  682;  Bluthenthal  v. 
Headland  (1901)  132  Ala.  249,  90 
Am.  St  Rep.  904,  31  So.  87;  Me- 
Pherson  v.  Foster  Bros.  (1876)  48 
Iowa,  48,  22  Am.  Rep.  215;;McCurdy 
V.  Shiawassee  County  (1908)  154  Mieh. 
650,  118  N.  W.  6?5;  Hackettstown  v. 
Swackhamer  (1874)  87  N.  J.  L.  191; 
Davis  V.  Sto&es  County  (1876)  74 
N.  C.  374  (bonds  issued  in  violation  of 
public  policy). 

In  Bluthenthal  v.  Headland  (1901) 
132  AhL  249,  90  Am.  St  Rep.  904,  81 
So.  87,  the  rule  is  stated  that  a  corpo- 
ration cannot  make  a  contract  which 
is  prohibited  by  ordinance  or  by  stat- 
ute, and  that  if  such  a  contract  is  en- 
tered into  by  a  manicipality  or  its  ofll- 
cers,  and  money  or  other  property  is 
furnished  under  it,  the  city  is  not 
bound,  althoogh  the  money  or  proper^ 
nay  have  been  used  by  it. 


However,  in  the  reported  case 
(Henkbson  v.  Redhan,  ante,  346)  it 
is  held  that  where  bonds  iaaued  by.  a 
city  are  invalid  because  the  law  under 
whicii  they  were  issued  was  une^msti- 
tutional,  and  the  bonds  were  paid  for 
by  a  check  payable  to  the  city,  the 
purchaser  is  entitled  to  fecover  from 
the  city  the  amount  of  the  check,  even 
though  the  check  was  wrongfully  in- 
dorsed by  a  city  official,  or  delivered  to 
someone  to  whom  the  city  was  not 
justly  indebted.  Followed  in  Hender- 
son V.  Wfnstead  (1919)  —  Ky.  — ,  215 
S.  W.  627. 

And  in  First  Nat  Bank  ▼.  Goodhue 
(1918)  120  mnn.  862,  43  L.R.A.(N.S.) 
84,  139  N.  W.  599,  it  appeared  thi^t 
money  was  borrowed  by  a  village  upon 
warrants  issued  by  it  to  raise  funds  for 
the  construction  of  a  fire  and  jail 
building.  The'  warrants  were  invalid 
because  not  auttiorized  by  vote  of  the 
electors,  as  required  by  law.  Not- 
withstanding this  invalidity,  the  vil- 
lage was  held  liable  for  the  money  it 
received  and  used  for  the  purpose 
mentioned.  The  court  said:  "The 
money  was  loaned  to  the  municipality  * 
by  plaintiff  in  good  faith.  It  was  paid 
into  the  village  treasury,  and  subse- 
quently expended  for  a  purpose  au- 
thorized by  law.  The  forms  of  law 
were  not  complied  With  tn  feffectlhg 
the  loan,  and  the  contract  was  invalid 
for  that  reasbn.  Yet  the  village  re- 
ceived the  liwney,  and  ought  in  equity 
and  good  conscience  to  return  it  And, 
though  we  have  held  that  the  doctrine 
of  ultra  vires  is  applied  to  municipal 
corporations  with  greater  strictness 
than  to  private  corporations,  the  doc- 
trine really  has  no  application  to  the 
case.  If  the  question  was  whether  the 
contract  was  valid,  the  decision  nec- 
essarily would  be  that  it  was  not. 
This  action  proceeds  upon  that  theory. 
In  that  view  the  expieaa  contract  dis- 
appears, because  unautherized,  and 
the  rule  of  implied  liability  takes  its 
place.  We  are  unable  to  assign  a  good 
reason  for  differentiating  between  the 
private  and  the  municipal  corpora- 
tions as  respects  the  rule  of  justice 
and  common  honesty.  The  private 
corporation  in  a  case  of  this  kind 
would  not  be  heard  to  dispute  its  lia- 
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bility,  nor  should  a  public  corporation 
be  permitted  to  do  so  where,  as  in  the 
case  at  bar,  there  is  no  question  of 
fraud  or  collusion,  and  no  concerted 
purpose  between  the  village  offtcers 
and  plaintiff  intentionally  to  evade  or 
violate  the  law/' 

6.  MUustrative  cases* 

In  Thomas  v.  Richmond  (1871)  12 
Wall.  (U.  SO  849,  20  L.  ed.  453,  the 
facts  were  that  the  city  of  Richmond 
issued  negotiable  notes  with  the  intent 
that  they  should  circulate  as  money. 
This  act  was  contrary  to  public  policy 
as  well  as  statute.  Under  these  cir- 
cumstances it  was  held  that  the  owner 
of  the  notes  could  not  recover  from 
the  city  for  the  money  it  had  received 
for  the  notes.  In  so  holding,  the  court 
distinguished  between  the  liability  in 
this  regard  of  a  private  and  a  public 
corporation.  Conceding  that  a  private 
corporation  would  be  held  liable  under 
similar  circumstances,  the  court  said 
that  "in  the  case  of  municipal  and 
other  public  corporations,  another  con- 
sideration intervenes.  They  represent 
« the  public,  and  are  themselves  to  be 
protected  againat  the  unauthorized 
acts  of  their  officers  and  agents,  when 
it  can  be  done  without  injury  to  third 
parties.  This  is  necessary  in  order  to 
guard  against  fraud  and  peculation. 
Persons  dealing  with  such  officers  and 
agents  are  chargeable  with  notice  of 
the  powers  which  the  corporation  pos- 
sesses, and  are  to  be  held  responsible 
accordingly.  The  issuing  of  bills  as  a 
currency  by  such  a  corporation  with- 
out authority  is  not  only  contrary  to 
positive  law,  but,  being  ultra  vires,  is 
an  abuse  of  tlie  public  franchises 
which  have  been  conferred  upon  it; 
and  the  receiver  of  the  bills,  being 
chargeable  with  notice  of  the  wrongs 
is  in  pari  delicto  with  the  officers,  and 
should  have  no  remedy,  even  for  mon- 
ey had  and  received,  against  the  cor- 
poration upon  which  he  has  aided  in 
inflicting  the  wrong.  The  protection 
of  public  corporations  from  such  un- 
authorized acts  of  their  officers  and 
agents  is  a  matter  of  public  policy  in 
which  the  whole  community  is  con- 
cerned. And  those  who  aid  in  such 
transactions  must  do  so  at  their  peril. 


According  to  these  principles  no 
covery  could  have  been  had  against 
the  city,  either  on  the  bills  themselves 
or  on  a  claim  for  money  had  and  re- 
ceived. It  was  agaipst  the  law  of  the 
state  to  issue  them.  It  was  a  penal 
offense  in  both  the  person  who  paid 
and  the  person  who  received  them,  and 
they  were  issued  by  a  municipal  cor- 
poration which  had  no  power,  and 
which  was  known  to  have  no  power,  to 
issue  them." 

In  Litchfield  v.  Ballou  (1885)  114 
U.  S.  190,  29  L.  ed.  132,  4  Sup.  Ct.  B^. 
820,  it  is  held  that  where  bonds  is- 
sued by  a  city  were  void  because  rep- 
resenting a  debt  in  excess  of  the 
constitutional  limit  on  the  power 
of  the  city  to  contract  indebtedness, 
no  implied  contract  or  equity  can  be 
raised  against  the  city  on  the  ground 
that  it  received  the  money  and  used 
the  same  for  a  publit  benefit,  such  as 
the  construction  of  a  waterworks  sys- 
tem. 

In  Morton  v.  Nevada  (1890)  41  Fed. 
582,  it  appeared  tl^at  bonds  were  is- 
sued by  a  city  in  violation  of  the  con- 
stitutional inhibition  against  munici- 
pal corporations  loaning  their  credit 
to  any  private  corporation  unless  au- 
thorized by  a  two-thirds  vote  of  the 
qualified  voters.  The  larger  portion 
of  the  proceeds  of  the  bonds  was 
turned  over  to  a  railroad  company  and 
the  balance  used  for  various  purposes 
incident  to  the  government  of  the 
town.  It  was  held  that  the  money  re- 
ceived by  the  town  for  the  bonds  was 
not  recoverable  by  the  purchaser.  The 
court  said:  'If  the  principle  of  an 
implied  promise  to  pay  is  applicable  in 
this  case,  how  is  the  constitutional  in- 
hibition to  be  made  effectual?  Its  ob- 
ject being,  as  declared  by  the  ex- 
pounders, both  state  and  Federal,  of 
this  Constitution,  to  prevent  taxing  the 
people  without  their  consent  first  had 
thereto,  how  can  it  be  reaehed,  if  this 
suitor  prevails?  The  result  to  the 
taxpayer  is  the  same,  whether  he  be 
taxed  on  the  expressed  contract  in  the 
bond,  or  on  a  contract  arising  by  im- 
plication. What  substance  is  there  in 
the  constitutional  bulwark  of  protec- 
tion, if  its  barriers  are  te  be  removed 
when  the  purchaser  of  the  forbidden 
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claim  ccMnes  in  the  form  of  a  suitor  for 
money  had  and  received^  rather  than  in 
the  action  of  indebitatus  aasumpait? 
It  is  the  cause  of  action,  rather  than 
the  form  of  acldon,  which  determineiN 
the  rigrht.  In  either  case,  the  constitn- 
ent  is  taxed  to  pay  the  judgment.  Such 
a  distinction  would  sacrifice  substance 
to  form,  and  its  practical  result,  in- 
evitably, would  be  a  nullification  of 
the  Constitiition.  What  the  law  for- 
bids municipal  bodies  to  do  directly 
should  not  be  permitted  by  indireet 
methods." 

In  Travelers'  Ins.  Co.  v.  Johnson 
City  (1900)  49  L.R.A^  123,  404  C.  C.  A. 
58,  99  Fed.  663,  the  purchaser  of  mu- 
nicipal bonds  who  purchased  the  same 
in  the  market  for  full  value  was  held 
not  entitled  to  recover  from  the  mu- 
nicipality the  money  paid  for  the 
bonds,  the  latter  having:  been  unlaw- 
fnlly  issued  to  a  foreign  railroad  conir 
pany  in  violation  of  a  statute  permit- 
ting aid  only  to  domestic  companies. 
It  appeared  that  the  only  benefit  which 
the  municipality  received  from  the 
bonds  was  that  a  railroad  was  con- 
structed through  it,  and  a  depot  was 
eonstructed  on  the  ground  purchased 
by  the  municipality  for  the  railroad 
company. 

In  McPherson  v.  Foster  Bros.  (1876) 
43  Iowa,  48,  22  Am*  Rep.  215,  it  ap- 
peared that  bonds  issued  by  a  school 
district  to  raise  funds  for  the  con- 
struction of  a  schoolhouae  were  in- 
valid because  creating  an  indebtedness 
ttcceeding  the  debt  limit  of  the  district* 
Under  these  circumstances,  it  was  held 
that  the  town  could  not  be  held  on  an 
implied  contract  for  the  amount  it  had 
received  for  the  bonds  in  excess  of  the 
debt  limit.  To  the  contention  that  if 
the  bonds  were  void  and  the  city  had 
received  value,  it  would  be  liable  to 
pay  back  what  it  had  received  from 
innocent  persons,  or  else  the  provi- 
sion of  the  Constitution  would  operate 
to  ensnare  and  defraud  those  who  dealt 
with  it,  1^  court  replied  that  ^'this 
view  presents  the  suggestion  of  an  in- 
genious plan  for  setting  at  naught  the 
provision  of  the  Constitution  of  the 
state  under  consideration.  It  is  com- 
mended on  the  ground  that,  if  the  Con- 
stitution be  enforced  so  as  to  cure  the 


evil  from  which  it  is  intended  to  pro- 
tect the  people  of  the  state,  it  would 
operate  to  ensnare  and  defraud  those 
who  deal  with  political  corporations. 
In  such  a  case,  according  to  the  senti- 
ment of  the  above  quotation,  the  Con- 
stitution becomes  an  instrument  of 
ftaud,  and  on  that  ground  may  be  vio- 
lated. It  must  be  confessed  that  it  is 
a  novel  thought,  to  disregard  the  su- 
pren^e  law  of  the  state  because  it  oper- 
ates to  ensnare  and  defraud  innocent 
persons.  The  error  of  the  quotation  is 
based  upon  a  partial  view  of  the  rights 
of  those  who  are  called  innocent  pur- 
chasers, and  want  of  attention  to  the 
object  and  purpose  of  the  constitu- 
tional restriction  in  question.'' 

In  McCurdy  v.  Shiawassee  County 
(1908)  154  Mich.  550,  118  N.  W.  625, 
it  appeared  that  the  county  treasurer, 
acting  under  order  of  the  board  of 
supervisors,  issued  negotiable  notes 
which  were  negotiated  to  the  plaintiff, 
and  the  proceeds  were  veceived  and 
placed  to  the  credit  of  the  county.  The 
board  of  supervisors  was  without  au- 
thority to  borrow  money  to  defray  the 
current  expenses  of  the  county*  and 
such  expenses  were  required  to  be 
raised  by  taxation.  Under  these  cir- 
cumstances, it  was  held  that  plaintiff 
was  not  entitled  to  recover,  on  implied 
contract,  the  money  the  county  had  re- 
ceived on  the  notes.  There  was  no 
specific  evidence  that  the  county  ever 
used  the  money  for  county  purposes, 
but  the  court  said  that,  as  it  viewed 
the  case,  the  question  as  to  whether  or 
not  tlie  county  had  actually  applied  the 
funds  to  county  purposes  was  not  of 
material  significance,  and  added :  "In 
cases  where  equitable  reasons  are 
urged  for  the  purpose  of  placing  lia- 
bility upon  a  municipality,  considera- 
tion of  the  rights  and  interests  of 
those  most  seriously  interested  must 
not  be  lost  sight  of.  The  taxpayer  is 
entitled  to  the  protection  of  all  con- 
stitutional and  statutory  restrictions. 
In  the  aggregate  he  is  the  public  for 
whose  benefit  the  municipality  exists, 
and  which  bears  all  the  burdens  put 
upon  it,  but  which  is  not  consulted 
when  such  burdens,  as  in  this  case, 
are  assumed.  In  the  case  at  bar  the 
record    shows   that  three   times   the 
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electors  have,  at  special  elections,  re- 
fused to  vote  to  bond  the  county  to  pay 
floating  indebtedness,  which  includes 
the  amount  in  suit.  Whether  this  was 
done  before  or  after  the  notes  in  suit 
became  due  is  immaterial.  In  the  only 
constitutional  way  provided  these 
electors  have  repudiated  the  illegal 
acts  of  the  officers  of  the  county.  If 
this  court  should  undertake  to  say  that 
this  indebtedness,  admittedly  illegal, 
must  be  paid  by  this  county,  it  will 
practically  declare  the  restrictions 
abbve  mentioned  to  be  inoperative,  and 
subject  the  treasuries  of  all  the  mu- 
nicipalities of  this  state  to  the  rapacity 
of  designing  and  dishonest  officials, 
leaving  no  protection  whatever 
against  recklessness,  extravagance, 
crime,  and  bankruptcy.  Such  holding 
would  be  contrary  to  the  spirit  of  pre- 
vious decisions  of  this  court,  and 
against  public  policy .'* 

In  Hackettstown  y.  Swackhamer 
(1874)  37  N.  J.  L.  191,  it  is  held  that 
where  a  town  was  without  authority 
to  borrow  money  for  its  current  ex- 
penses, no  implied  liability  could  be 
raised  against  it  for  the  proceeds  of 
notes  issued  by  it,  although  such  pro- 
ceeds were  used  for  this  purpose.  The 
court  said  that  it  did  not  add  anything 
to  the  right  to  enforce  the  notes  "that 
the  money  which  it  represents,  and 
which  was  borrowed,  has  been  expendr 
ed  in  behalf  of  the  corporation  for 
legitimate  purposes.  The  argument  on 
this  head  was  that,  as  the  money  had 
gone  for  the  benefit  of  the  corporation, 
the  law,  upon  general  principles, 
would  compel  its  repayment.  If  this 
is  so,  then  the  rejection  of  an  implied 
power  to  borrow  is  of  little  avail.  The 
doctrine,  although  repudiated  in  the 
abstract,  would  be  ratified  in  the  con- 
crete. If  this  contention  is  tenable,  it 
is  impossible  to  close  the  eye  to  the 
fact  that  the  loan,  although  held  il- 
legal and  void  in  its  inception,  would 
thus,  'by  a  subsequent  act,  be  rendered 
valid  and  enforceable.  To  style  it,  as 
was  done  in  the  argument,  money  had 
and  received,  would  not  change  the 
real  nature  of  the  transaction.  To 
permit  a  recovery  of  it  in  this  second- 
ary form  would  be,  virtually  and  in 
truth,  to  effectuate  a  loan,  and  all  the 


evils  attendant  on  the  power  to  bor- 
row money  in  an  unrestricted  form 
would  supervene.  And  it  is  to  be 
noted  that  it  is  altogether  a  fallacy 
to  argue  that  the  law  will  raise  an 
implied  promise  to  repay  the  money 
after  it  has  been  used.  The  impedi- 
ment to  such  a  theory  is,  that  the  cor- 
poration has  not  the  competency  to 
make  the  promise  thus  sought  to  be 
implied.  An  express  promise  to  the 
effect  contended  for  would  be  illegal, 
and,'  therefore,  clearly,  the  law  will 
not  create  one  by  implication.  It  is 
not  the  case  of  a  principal  using  mon- 
ey borrowed  by  his  agent  without  au- 
thority, but  it  is  the  case  of  a  prin- 
cipal who  is  incapacitated  by  law  from 
borrowing,  and  who,  therefore,  cannot 
legalize  the  act,  either  directly  or  by 
circuity.  Perhaps  a  parallel  instance 
would  be  presented  in  case  of  a  loan  to 
a  married  woman  at  common  law,  the 
money  being  used  by  her.  Her  prom- 
ise to  repay  the  loan  would  be  void; 
and,  from  the  fact  of  her  having  made 
use  of  the  money,  no  implied  promise 
in  law  could  be  deduced/' 

tV.  Rights  of  9Uh»equefit  holder  of  in* 
airufnent  of  indebtedness. 

It  is  the  general  rule  that  where  the 
original  purchaser  of  the  invalid  in- 
strument of  indebtedness  of  a  public 
corporation  is  entitled  to  recover  of 
the  corporation  the  money  he  paid  it 
for  the  invalid  instrument,  a  subse- 
quent holder  of  the  instrument  is  like- 
wise entitled  to  recover  this  amount 
Louisiana  v.  Wood  (1880)  102  U.  S. 
294,  26  L.  ed.  153;  Gause  v.  Clarksville 
(1800)  1  McCrary,  78, 1  Fed.  358;  (Jeer 
V.  School  Dist.  (1901)  49  C.  C.  A.  539, 
111  Fed.  682;  Oilman  t.  Femald 
(1905)  72  C.  C.  A.  675,  141  Fed.  941; 
Waitz  V.  Ormsby  County  (1866)  1  Nev. 
870. 

It  has,  however,  been  held  that  even 
though  the  original  purchaser  of  in- 
valid bonds  issued  by  a  municipality 
might  be  entitled  to  recover  from  the 
municipality  the  money  it  had  received 
from  him  tiierefor,  a  subsequent  pur- 
chaser of  the  bonds  is  not  entitled  to 
be  subrogated  to  the  rights  of  the 
original  holder  in  this  respect,  and 
hence,  he  cannot  recover  from  the  mu- 
nicipality the  money  it  had  received 
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for  the  bonds.  Germftn  Ins.  Ca.  v. 
Manning  (1899)  95  Fed.  597.  To  the 
same  effect,  on  the  ground  of  lack  of 
privitf  between  municipality  and  sub- 
sequent holder,  is  Henderson  t.  Win- 
stead  (1919)  —  Ky,  — ,  215  S.  W.  527. 

In  Cause  v.  Clarksville  (1879)  5  DilL 
168,  Fed.  Cas.  No.  5,279;  Ganse  v« 
Clarksville  (1800)  1  McCrary,  78,  1 
Fed.  358,  it  is  held  that  a  bona  fide 
holder  of  bonds  can  recover  as  as* 
signee  of  the  holder  of  the  original  de- 
mand to  the  same  extent  that  the  latter 
would  be  entitled  to  recover. 

In  Coquftrd  v.  OQuawka  (1901) 
192  IlL  355,  61  N.  E.  660,  refunding 
bonds  were  held  invalid  because  is* 
sued  to  pay  an  invalid  series  of  bonds. 
To  the  contention  by  the  holders  of  the 
refunding  bonds  that  a  recovery 
should  be  allowed  in  their  behalf  on 
the  ovMnmon  counts  on  the  original 
bonds  or  indebtedness,  the  court,  in 
denying  the  contention,  replied  that 
the  municipality  was  never  indebted 
to  these  bondholders  unless  as  as- 
signees of  the  bonds  issued,  and  it 
never  promised  to  pay  them  except  as 
holders  of  negotiable  bonds  payable 
to  bearer. 

In  Ironwood  v.  Wickes  (1904)  93 
App.  Div.  164,  87  N.  Y.  Supp.  554,  the 
doctrine  Is  stated  liiat  a  purchaser  of 
city  bonds  from  a  broker^  which  are 
subsequently  adjudicated  invalid,  is 
entitled  to  rescind  his  contract  of  pur- 
chase and  recover  from  the  city  the 
amount  he  paid  for  the  bonds,  provided 
he  returns  them  to  the  city.  In  this 
case  such  relief  was  denied  on  the 
STound  of  the  failure  of  the  bond- 
holder to  tender  all  the  bonds  he  had 
received.  But  in  Paul  v.  Kenosha 
(1867)  22  Wis.  266,  94  Am.  Dec.  598, 
it  is  held  that  where  city  bonds  are 
invalid,  the  purchaser  is  entitled  to 
recover  the  amount  paid  the  city  for 
them  and  it  is  immaterial  that  he  does 
not  offer  to  return  the  bonds.  It  is 
assumed  in  this  case  that  the  bonds 
were  part  of  the  record  of  the  case 
and  so  remained ;  and  it  is  suggested 
that  if  the  ci^  had  expressed  a  desire 
for  their  return  after  the  court  had 
held  them  to  be  invalid,  the  request 
doubtless  would  have  been  complied 
with. 


F.  Betnedy. 

An  action  for  money  had  and  re- 
ceived is  a  proper  remedy  to  recover  of 
a  public  corporation  money  it  had 
i«eceived  for  invalid  securities  and  ap- 
propriated to  some  legitimate  corpo- 
rate purpose. 

Louisiana  v.  Wood  (1880)  102  U.  S. 
294,  26  L.  ed.  153;  Cause  v.  Clarksville 
(1800)  1  McCrary,  78, 1  Fed.  353;  Ban- 
gor  Sav.  Bank  v.  Stillwater  (1892)  49 
Fed.  721;  Dodge  v.  Memphis  (1892) 
51  Fed.  166;  Oilman  v.  Fernald  (1905) 
72  C.  C.  A.  675,  141  Fed.  941 ;  Waitz  v. 
Ormsby  County  (1866)  1  Nev.  870; 
Thomson  v.  Elton  (1901)  109  Wis.  589, 
85  N.  W.  425. 

It  has  been  held  that  a  bill  in  equity 
is  not  the  proper  remedy  to  obtain  a 
money  decree  against  the  city  for  mon- 
ey it  received  from  invalid  bonds. 
The  court  said  that  the  action  for 
money  had  and  received  is  the  usual 
and  adequate  remedy  in  such  cases 
where  the  claim  is  well  founded,  and 
the  judgment  at  law  would  be  the  ex- 
act equivalent  of  what  is  prayed  for 
in  the  bill  in  equity.  Litchfield  v.  Bal- 
lou  (1885)  114  IT.  S.  190,  29  L.  ed.  132, 
5  Sup.  Ct  Rep.  820«  But  where  some 
equitable  relief  is  sought  in  addition 
to  a  mere  money  decree  for  the  amount 
the  municipality  has  received  and  ap- 
propriated to  legitimate  corporate  pur- 
poses, equity  jurisdiction  may  be  in- 
voked. For  example,  in  Everett  v.  In- 
dependent School  Dist.  (1900)  102 
Fed.  529,  s.  c.  subsequent  appeal  (1901) 
109  Fed.  697,  it  is  held  that  a  bill  in 
equity  will  lie  in  behalf  of  the  holder 
of  bonds  issued  by  a  municipal  cor- 
poration for  a  public  improvement 
where  the  bonds  are  invalid  because 
exceeding  the  debt  limit,  and  a  decree 
will  be  entered  against  the  municipal- 
ity for  the  amount  it  received  for  the 
bonds  of  which  it  received  the  benefit 
within  the  debt  limit,  and  said  amount 
will  be  apportioned  among  all  the 
holders  of  the  bonds  that  have  been 
made  parties  to  the  bill.  To  the  same 
effect  is  JEtnE  L,  Ins.  Co.  v.  Lyon 
(1899)  95  Fed.  325. 

And  in  Chelsea  Sav.  Bank  v.  Iron- 
wood  (1904)  66  C.  C.  A.  230,  130  Fed. 
410,  it  appeared  that  a  city  issued 
bonds   for  lawful  purposes,  but  the 
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bonds  were  defective,  not  from  lack  of 
Ipower  to  issue  the  same,  but  because 
of  the  failure  to  exercise  the  power  in 
a  re^nilar  way.  The  bonds  were  issued 
to  a  broker,  who  paid  the  city  only  a 
portion  of  the  proceeds.  Under  these 
circumstances,  it  was  held  that  equity 
had    jurisdiction    to    determine    the 


amount  which  the  city  had  rw^eived  on 
the  bonds  and  hence  should  repay,  and 
to  divide  this  sum  amona  all  the  hold- 
ers of  the  bonds.  A  bill  in  equity  in 
behalf  of  all  these  holders  was  equita- 
ble in  that  it  was  an  attempt  to  reach 
funds  held  by  the  city  in  trust  for  the 
holders  of  the  bonds.         A.  6.  S. 


GEORGE  E.  HARRIS 

V. 

MICHIGAN  MUTUAL  HAIL  INSURANCE  COMPANY,  Piflf.  in  Err. 

Mi)ohigan  Supreme  Court  *-/Ml|f  IS,  1019. 
(207  Mich.  182,  178  N.  W.  688.) 

Insurance  —  against  injury  to  fruit  -^  fertilized  bloseom. 

1.  Insurance  against  damage  or  loss  to  fruit  by  hail  covers  injury  to 
fertilized  blossoms  which  prevents  their  maturing  into  fruit. 

[See  note  on  this  question  beginning  on  page  878.] 

Damages  —  injury  to  growing  fruit 

—  basis  of  determination.  same    or    neighboring    orchards,    the 

2.  The  injury  to  growing  fruit  by  usual  yield  in  the  injured  orchard,  and 
hail  may  be  determined  by  the  jury  the  cost  of  picking,  packing,  and  mar- 
from  the  difference  in  yield  of  the  in-  keting  the  crop. 

jured  trees  and  protected  trees  in  the         [See  14  R.  G.  L.  1820.] 


Error  to  the  Circuit  Court  for  Van  Buren  County  (Des  Voignes,  J.) 
to  review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  hail  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Kinnane,  Black,  &  Leibrand 

for  plaintiff  in  error. 

Messrs.  W.  J.  Barnard  and  Earl  L. 
Burhans,  for  defendant  in  error: 

Plaintiff  suffered  a  loss  to  growing 
fruit  within  the  meaning  of  the  policy 
issued  to  him  by  the  defendant. 

Wilkinson  v.  Ketler,  69  Ala.  485; 
Providence  Jewelry  Co.  v.  Bailey,  159 
Mich.  285,  123  N,  W.  1117. 

The  damages  were  certain  and  capa- 
ble of  legal  ascertainment. 

14  R.  C.  L.  §  1495,  pp.  1820,  1821; 
Ohio  &  M.  R.  Co.  V.  Nuetzel,  48  111.  App. 
108;  Shotwell  v.  Dodge,  8  Wash.  888, 
36  Pac.  254 ;  Gulf,  C,  &  S.  F.  R,  Co.  v. 
Haskell,  4  Tex.  Civ.  App.  550,  23  S. 
W.  546;  Boyer  v.  State  Farmers'  Mut. 
Hail  Ins.  Co.  86  Kan.  442,  40  L.R.A. 
rN.S.)  164,  121  Pac.  329,  Ann.  Cas. 
1915A,  674;  Condon  v.  Des  Moines  Mut. 
Hail  Asso.  120  Iowa,  80,  94  N.  W.  477; 
Barry  v.  Farmers'  Mut.  Hail  Ins.  Asso. 


110  Iowa,  483,  81  N.  W.  690;  Van  Ars- 
dale-Oebome  Brokerage  Co.  v.  Patter- 
son, 55  Okla.  477,  154  Pac.  1181; 
Schultz  V.  Des  Moines  Mut  Hail  &  Cy- 
clone Ins.  Asso.  35  S.  D.  627,  153  N.  W. 
884,  Ann.  Cas.  1917D,  78;  Mahoney  v. 
Minnesota  Farmers  Mut.  Ins.  Co.  136 
Minn.  34,  161  N.  W.  217;  French  v. 
State  Farmers'  Mut.  Hail  Ins.  Co.  29 
N.  D.  426,  L.R.A.1915D,  766,  161  N.  W. 
7;  Mcllrath  v.  Farmers  Mut.  Hail  Ins. 
Asso.  114  Iowa,  244,  86  N.  W.  SIO;  4 
Joyce,  Ins.  2d  ed.  §  2782,  ppw  4728- 
4730;  Oilman  v,  Druse^  111  Wis.  400, 
87  N.  W.  557. 

Ostrander,  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  made  written  appli- 
cation to  defendant  for  membership 
and  for  "indenmity  against  damage 
or  loss  to  growing  grain,  fruit,  and 
other  farm  products,    .    .    .    $1,000 


HARRIS  V.  MICHIGAN 

(£07  Mich.   ISt, 

on  112  acres  of  fruity  on  section  20, 
Lawrence  township,  Van  Buren 
county,  Michigan/'  from  noon  of 
the  25th  of  May,  1915.  The  policy 
issued  upon  this  application  recites 
that  plaintiff  "has  this  25th  day  of 
May,  1915,  become  a  member"  of  the 
defendant  company,  and  "has  in- 
sured in  said  company  agidnst  loss 
or  damage  to  growing  grain,  f  ruit» 
and  other  farm  products  by  hail  to 
ttie  amount  of  $1,000,  from  noon  of 
the  25th  day  of  May,  1915."  The 
premises  and  specification  of  the  in- 
surance are  as  stated  in  the  appli- 
c^ddon ;  namely,  "$1,000  on  112  acres 
of  fruit,  section  20,  Lawrence  town- 
ship. .  .  .  "^  The  undertaking  of 
the  company  is  'ix>  make  good  unto 
the  said  insured  ...  all  such 
loss  or  damage,  not  exceeding  the 
amount  insurad,  as  shall  happen  by 
hail  to  the  property  above  named, 
and  more  specifically  described  in 
the  application  on  file,  .  .  .  which 
is  hereby  made  a  part  of  this  con- 
tract, from  the  26tfa  day  of  May,  one 
thousand  nine  hundred  and  fifteen, 
.  .  .  the  said  loss  or  damage  to  be 
estimated  according  to  the  actual 
cash  value  at  the  time  the  same  is 
adiosted  ** 

The  policy  was  in  force  May  8, 
1916,  on  which  day  a  violeiit  hail- 
storm occurred  at  the  plaintifTs 
farm.  Plaintiff  then  had  on  section 
20  about  2,000  bearing  fruit  trees 
from  fourteen  to  forty  years  old, 
apple  and  pear  trees.  He  notified 
the  defendant  that  he  had  sustained 
a  loss  by  the  hailstorm.  Officers  of 
the  defendant  visited  the  orchards. 
There  was  some  correspondence. 
Finally,  adfter  an  attempt  had  been 
made  to  adjust  the  loss,  and  on  Oc- 
tober 16,  1916,  defendant  wrote 
plaintiff  a  letter,  signed  by  its  sec- 
retary, the  pertinent  portions  of 
whidi  are :  "We  will  say  in  regard 
to  your  claim  for  damages  by  hail 
on  May  8,  1916 : 

"Pint,  that  blossoms  are  not  fruit, 
and  hence  are  not  covered  by  the 
policy. 

"Second,  that  on  your  pear 
orchard,  on  which  you  claimed  50 
per  cent  loss,  did  not  show  to  as 
good  fruit  men  as  are  in  Van  Buren 
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county  any  loss  by  hail.  So  if  any 
loss  occurred  to  your  crops,  it  was 
from  something  besides  the  hail  of 
May  8,  1916.'' 

In  September,  1917,  plaintiff  filed 
his  declaration  in  this  cause,  with 
a  bill  of  particulars.  Defendant 
pleaded  the  general  issue.  The 
cause  came  on  to  be  tried  in  Feb- 
ruary, 1918.  Plaintiff  offered,  de- 
fendant did  not  offer,  testimony. 
There  was  a  motion  by  defendant 
for  a  directed  verdict  upon  the 
grounds:  (1)  That  plaintiff  had 
shown  no  injury  to  any  property 
covered  by  the  policy,  namely,  grow- 
ing fruit ;  (2)  that  the  plaintiff  ''has 
failed  to  show  any  damages  tiiat 
could  be  submitted  to  a  jury  at  this 
time,  all  damages,  from  whatever 
cause  they  may  have  occurred,  or 
whether  they  occurred  or  not,  being 
uncertain,  speculative,  and  con- 
tingent.'' 

There  was  a  verdict  for  plaintiff 
for  $1,066.60,  upon  which  judgment 
was  entered.  The  grounds  asserted 
in  the  motion  for  a  directed  verdict 
are  those  urged  here  for  a  reversal 
of  the  judgment. 

Upon  the  first  point  defendant, 
appelant,  presents  the  question  in 
tfaiiB  way: 

••Whether  or  not,"  it  says,  nhe 
incorporators  had  in  mind  the  line 
of  demarcation  where  the  protec- 
tion would  commence,  there  certain- 
ly is  a  line  somewhere,  and  that  line 
must  be  ascertained  from  the  lan- 
guage they  used.  If  we  say  'grow- 
ing fruit'  includes  blossoms,  then  it 
is  by  a  hair's  breadth  to  the  next 
station  and  includes  fruit  buds. 
Horticulture  teaches  and  -Qie  evi- 
dence shows  that  the  fruit  of  this 
year  is  produced  from  bods  grown 
last  year.  Therefore  damage  to 
this  year's  fruit  buds  may  lutve  a 
tendency  to  damage  next  year's 
fruit  crop.  Having  gone  that  far, 
it  is  only  a  very  short  step  to  the 
next  station,  by  claiming  that,  inas- 
much as  damage  to  fruit  buds  is 
proof  of  damage  to  fruit,  proof  of 
damage  to  leaf  buds  ought  to  be  ad- 
mitted as  proof  of  damages  to  fruit 
on  the  theory  that  damage  to  the 
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foliage  has  a  tendency  to  damage 
the  fruit  crop,  present  or  future. 
This  line  of  reasoning  could  be  con- 
tinued, like  the  rhyme  of  *The 
House  that  Jack  Built/  to  include 
future  damagle  to  foliage,  damage  to 
the  limbs  of  the  trees,  then  to  the 
trunk,  then  to  the  soil  from  which 
the  tre^s  draw  their  sustenance,  etc. 

'^It'tfiust  be  clear  that  these  farm- 
ers intended  mutually  to  insure  an- 
other against  loss  or  damage  to 
some  kind  of  growing  fruit  and 
grain ;  not  something  that  might  or 
might  not  develop  into  growing 
firuit  and  grain. 

**To  determine  what  the  contract 
is  we  must  resort  to  the  language 
used  in  the  writing.  There  is  no 
f^arol  testimony  from  which  assist- 
ance may  be  had  in  the  construction, 
and  whatever  that  construction  is 
found  to  be,  the  parties  muet  be 
held  to  be  bound  by  it." 

It  refers  to  the  Century  Diction- 
ary; th(B  New  International  Encyclo- 
pedia, and  to  the  opinion  of  a  Fed- 
eral court  (Nix  V.  Hedden  (C.  C.) 
39  Fed.  109,  id.,  149  U.  S.  304,  37 
L-  ed.  745,  13  Sup.  a.  Rep.  881) 
for  a  definition  of  the  word  *'fruit." 
With  respect  to  these  definitions  it 
is  said  : 

"It  will  be  observed  that  one  ele- 
ment tenaciously  present  in  all  these 
definitions  is  the  element  of  seeds. 
We  find  no  comprehensive  definition 
of  the  term  'fruit'  which  does  not 
contain  the  element  of  'seed.'  We 
can '  then  say  that  unless  the 
blossoms  contain  seed  they  would 
not  be  fruit  within  the  purview  of 
the  policy. 

"There  is  no  evidence  that  any  of 
those  blossoms  or  fruit  buds  con- 
tain seed  resulting  or  contained  in  a 
poUenized  ovary  which  develops 
into  the  core  and  obtains  the  result 
of  ptopet  fertilization — seed. 

"Pollen  is  referred  tb  by  some  of 
the  witnesses  as  seed,  but  pollen  is 
not  the  seed  mentioned  in  the  defi- 
nitions. The  stamens  which  contain 
the  pollen  are  part  of  the  blossom 
(the  leaves  and  carpels),  and  ar^ 
ij^ver  contained  in  the  growing  or 
jripened.  fruit.    The  seeds  of  fruit 


have  such  a  well-known  meaning 
that  no  one  can  be  mistaken  as  to 
what  is  meant  when  it  is  said  that 
one  of  the  constituent  elements  of 
fruit  is  seed,  contained  in  and  cov- 
ered by  the  juicy,  pulpy  product  of 
a  tree  or  plant. 

"This  would  seem  to  be  the  only 
logical  place  to  draw  the  line.  The 
policy  covers  when  the  embryo 
apple  is  sufficiently  advanced  so  that 
the  presence  of  seed  is  suseeptiUe  of 
proof.  Until  then  five  sixths  of  the 
blossoms  may  not  be  fertilized,  and 
those  not  fertilized  would,  of  course, 
never  develop  into  fruit. 

"To  hold  the  other  policyholders 
liable  for  damages  to  blossoms  that 
would  never  have  developed  even 
into  a  fertilized  embryo  apple  was 
certainly  not  within  the  contempla- 
tion of  the  incorporators.  It  would 
be  doinf^  violence  to  their  lan^ruage 
to  80  hold.*' 

Counsel  for  appellee,  directing  at- 
tention to  Hke  fact  that  ia  the  policy 
the  words  "growing  fruit"  are  em- 
ployed to  describe  the  risk  insured, 
refers  to  the  lexicographers  and 
to  botanists  for  definitiosis  of 
•*trowtti,"  "grow,"  "growing,"  and 
to  Black's  and  Bouvier's  diction- 
aries for  a  definition  of  "growing 
crop,". and  they  say  that  anything 
that  is  developing  is  growing,  and: 
**We  claim  fruit  is  growing  fruit 
any  time  after  the  ovary  Wtthin  the 
blossom  is  poUenized,  or  is  impreg- 
nated, as  it  were.  From  that  point 
tife  begins,  and  from  then  to  ma- 
turity it  is  merely  in  its  stages  of 
growth.  True,  a  bare  blossom  is 
but  a  possibility.  The  ovary  of  the 
blossom  contains  what  we  call 
ovules.  On  receiving  the  pollen  it 
fertilizes  and  the  ovules  become 
seeds.  Where  fruit  is  spoken  of  as 
a  ripened  ovary,  we  find  botanists 
using  this  word  in  the  sense  of  a 
poUenized  or  impregnated  ovary." 

Upon  the  other  point  the  defend- 
ant, appellant,  says  in  the  brief  in 
concluding  the  argument:  "In  this 
case  there  were  no  damages  what- 
ever proved.  There  was  no  proof 
that  nie  blossoms  claimed  to  have 
been  injured  had  been  far  enough 
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advanced  to  have  even  developed 
into  embryo  fruit.  There  is  abso- 
lutely no  proof  of  any  kind  or  char- 
acter as  to  how  many  bushels  less 
the  plaintiff  probably  received  as  a 
result  of  the  hailstorm.  There  is 
not  even  any  proof  of  that  charac- 
ter to  enable  the  jury  to  make  any 
kind  of  a  guess.  What  the  jury  did 
was  to  simply  allow  plaintift  the  full 
face  of  the  policy  without  having 
anything  before  them  by  which  they 
could  tell  whether  his  damages  were 
$1,000,  $100,  or  $10,000.  There  was 
just  as  much  proof  as  to  any  one  of 
the  above  three  sums  as  there  was 
to  either  of  the  other  two.    .    .    .** 

To  this  appellee  replies,  generally, 
that  difficulty  in  ascertaining  the 
damages  is  not  a  reason  for  refus- 
ing recovery,  and  that  it  does  not 
follow  that  because  their  ascertain- 
ment is  difficult  they  are  therefore 
uncertain,  remote,  or  speculative. 
He  asserts  that  the  damages  may  be 
measured  by  the  difference  between 
what  his  orchard  affected  by  the 
hail  produced  and  what  other 
orchards  in  the  immediate  locality^ 
not  affected  by  the  hail,  produced. 
For  the  purpose  of  applying  this 
rule,  he  contends  that  the  record 
furnishes  an  ample  basis.  The  rules 
given  to  the  jury  by  the  trial  court 
we  do  not  know,  none  of  the  charge 
of  the  court  appearing  in  the  print- 
ed record,  and  no  complaint  being 
made  that  the  charge  was  erroneous. 

Defendant  is  a  mutual  company, 
and  its  articles  and  by-laws  are 
printed  upon  the  policy  which  it  is- 
sued to  plaintiff.  In  the  articles  of 
association  the  "object**  of  the  com- 
pany is  stated  to  be  "to  mutually 
insure  the  property  of  its  members 
against  loss  or  damage  by  hail  on 
grain,  fruit,  and  other  farm  prod- 
ucts in  such  a  manner  as  set  forth 
in  its  by-laws.'* 

The  sixteenth  article  provides 
that  the  company  insures  its  mem- 
bers against  loss  or  damage  by  hail 
to  growing  crops, — on  farm  crops 
not  to  exceed  $30  an  acre ;  on  fruit 
and  garden  truck  not  to  exceed  $100 
per  acre.  "The  rate  of  assessment 
on  fruit  and  garden  truck  shall  be 
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treble  what  it  is  on  farm  crops."  It 
is  provided  in  the  by-laws  that  a 
loss  exceeding  $100  shall  not  be  ad- 
justed before  the  maturity  df  the 
crop,  and  further  provided  that  the 
association  will  not  be  liable  for  any 
loss  or  damage  except  that  oc- 
casioned by  hail. 

The  testimony  tended  to  prove  a 
rather  severe  hailstorm,  the  wood 
of  trees  and  buildings  being  scarred, 
the  blossoms  knocked  or  cut  from 
the  trees;  that  plaintiff  had  in  one 
field  560  apple  trees,  fifteen  years 
old  in  1916,  in  another  about  800 
apple  treesi  ten  years  old ;  that  there 
were  also  940  or  950  Keifer,  400 
Bartlett,  and  150  Angel  pear  trees, 
fourteen  years  old  in  1916.  On  the 
8th  of  May,  1916,  the  trees  had 
been  in  blossom  for  a  week  or  more, 
and  the  blossoms  were  dropping. 

The  secretary  of  defendant,  called 
as  a  witness  by  the  plaintiff,  testi- 
fied that  he  looked  the  orchards 
over  June  14th^  again  in  September, 
and  a  third  time  in  October ;  that  he 
estimated  plaintiff's  loss  on  his 
pears  at  from  300  to  350  bushels. 
To  this  effect,  under  date  October 
9,  1916,  he  wrote  to  plaintiff.  He 
testified  also  that  he  never  admitted 
plaintiff  had  any  loss  on  his  apples 
by  hail.  In  what  manner  this  wit- 
ness estimated  the  loss  of  pears  is 
not  shown.  No  expert  biologist  or 
botanist  gave  testimony.  A  num- 
ber of  fruit  growers,  with  large 
practical,  but  with  little  theoretical 
knowledge  of  the  subject,  gave  testi- 
mony. 

Plaintiff,  on  direct  examination, 
testified  in  part  as  follows : 

The  hailstorm  had  the  effect  of 
knocking  off  the  blossoms — ^that  is, 
the  fruit  on  the  stem.  It  cut  some 
of  them.  That  morning  I  w^nt  out 
and  found  the  blossoms  cut  off. 
Some  was  knocked  off  ^itirely,  and 
some  was  cut  off  so  you  could  cut  it 
with  shears,  the  little  fruit,  the 
fruit,  you  know:  after  the  blossoms, 
you  know  how  tne  fruit  looks.  Aft- 
er these  white  leaves,  blossoms,  drop 
off,  there  is  your  fruit  right  there, 
and  it  cut  them  off.  They  were  all 
over  the  ground,  it  was  covered. 
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Q.  With  things  that  you  could 
identify  as  apples  and  pears? 

A.  Yes,  sir. 

Q.  I  will  ask  you  if,  previous  to 
the  storm,  you  had  examined 
blossoms  out  there  with  regard  to 
whether  or  not  poUenization  or 
fertilization  had  taken  place?  You 
know  what  I  mean  when  I  speak  of 
a  stamen,  don't  you  ? 

A.  Yes. 

Q.  What  was  the  condition  of 
that  practically  on  the  end  of  the 
stamen — ^now  I  don't  know  what 
they  call  it? 

A.  Well,  the  way  that  I  should 
call  that,  it  was  ripe ;  it  was  kind  of 
a  brownish;  it  had  turned  brown. 
When  they  first  come  out  they  are 
white,  and  then  they  turn  kind  of  a 
yellowish  color  and  grow  a  little 
darker. 

Q.  When  they  turn  that  color 
what  is  that  an  evidence  of? 

A.  That  the  pollen  is  distributed. 

On  cross-examination  he  testified 
in  part: 

Friday,  previous  to  the  hail- 
storm, I  opened  up  some  of  the  buds 
to  show  Mr.  High  some  of  the  in-' 
side,  the  fruit.  You  can  see  the 
fruit  with  the  naked  eye  when  they 
are  blossomed.  You  could  see  the 
small  apple.  The  apple  would  be 
about  the  size  of  a  pin  head.  The 
blossoms  were  about  half  on.  It 
showed  the  fruit  on  May  4th  or  5th. 
I  went  out  there  to  show  him  my 
prospect  of  the  fruit  crop. .  When  I 
went  out  there  Monday  morning,  I 
don't  know  as  I  saw  a  branch  broke 
off  from  the  trees,  but  I  saw  that 
my  blossoms  was  cut.  Some  was 
knocked  clear  off  from  the  main 
branch,  and  some  was  cut  just  as 
you  cut  it  with  shears.  And  they 
were  lasring  all  around  on  the 
ground  with  the  fruit  in  the 
blossom.  That  I  did  notice  that  it 
knocked  off  the  blossoms  that  had 
the  fruit  set  iti  them  and  that  they 
were  laying  on  the  ground.  There 
are  alwa3rs  more  blossoms  than  a 
tree  is  capable  of  bearing  apples  or 
pears.  Not  all  the  blossoms  were 
cut  off.  There  was  those  left  Mon- 
day morning  that  I  thought  at  the 


time  might  make  a  crop,  but  in  two 
or  three  days  those  stems  had  been 
hit  with  the  hail  and  turned  black. 
Then  I  knew  I  had  a  pretty  heavy 
loss  and  got  bu^y  and  wrote  Garber. 
There  are  different  things  that 
might  injure  the  blossom  and  kill 
the  fruit,  besides  the  breaking  off  of 
the  stem.  A  cold,  steady  rain  for  a 
week  will  damage  the  blossoms,  and 
a  hard  enough  freeze  will  hurt 
apples,    ... 

Q.  Did  you  at  any  time  previous 
to  the  trial  claim  any  damage  on 
growing  fruit?  Was  it  not  always 
damages  to  the  blossom? 

A.  On  growing  fruit.  I  claim 
that  the  blossom,  when  it  gets  de- 
veloped as  far  as  they  was 
developed,  is  growing  fruit,  because 
your  fruit  is  in  the — ^you  can  open 
it.  I  have  opened  probably  thou- 
sands of  them.  I  am  always  in  the 
orchard  seeing  how  they  are  com- 
ing, probably  three  or  four  days  in 
a  week.  I  go  out  in  the  orchard  and 
open  up  these  blossoms,  and  you  can 
see  it.  If  you  have  ever  examined 
it  yourself  you  can  see  it. 

Q.  Your  position  is  that  the 
blossom  was  injured  and  as  a  re- 
sult the  fruit  would  be  injured? 

A.  Why,  the  fruit  was  injured 
when  the  blossom  was  injured ;  it  is 
all  the  same  thing;  the  fruit  was 
there  with  the  blossom. 

Another  witness,  a  fruit  grower 
of  long  experience,  testified : 

From  nay  observation  I  find  an 
apple  makes  two  kinds  of  growth, 
what  we  call  wood  growth  and 
blossom  growth.  All  apple  buds  are 
produced,  practically  all  of  them,  on 
the  end  of  a  fruit  spur  which  must 
be  produced  the  season  previous  or 
some  time  before  the  blossom  bud 
can  be  formed.  Many  other  fruits 
have  lateral  fruit  buds  that  grow  on 
the  previous  year's  growth,  as  a 
peach,  but  the  apple  grows  on  a  fruit 
spur  which  is  made  in  some  previ- 
ous year  before  that,  and  the  bud 
for  the  ensuing  year's  crop — ^the  bud 
for  the  1916  crop  would  be  complet- 
ed during  the  growing  season  of 
1916,  and  in  the  following  spring, 
if  nothing  should  happen  to  injure 
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that  bud  in  any  way  whatever,  I 
think  there  could  be  no  reason 
whatever  why  that  bud  shall  not 
proceed  to  grow  and  make  a  bloom, 
and  we  believe,  from  my  observa- 
tion, that  every  perfect  blooi^,  under 
right  weather  conditions,  fertilizes. 
Later  on,  as  the  apple  begins  to 
grow,  nature  eliminates  the  weakest 
of  these  apples  and  thins  them, — 
what  we  call  the  June  drop, — and 
usually  thins  them  down  to  the  crop 
that  the  tree  can  mature^ 

Q.  From  your  experience  as  an 
apple  man,  can  you  tell  by  the  ex- 
amination of  the  apple  tree  whether 
or  not  the  apple  haia  been  fertilized  ? 

A.  Under  normal  conditions,  un- 
der normal  weather  conditions, 
when  the  petals  begin  to  drop 
naturally,  the  growth  of  the  little 
apple  is  visible,  at  the  time  which 
the  petals  drop  naturally. 

Q.  By  the  petal  you  mean  the 
flower? 

A.  The  white  bloom  of  the  apple. 
But  my  observation  is  that  when 
the  p^l  drops  normally  fertilisa- 
tion has  ti^en  place,  and  to  prevent 
—-the  only  thing  that  will  prevent 
its  making  an  apple  or  starting  to 
grow,  and  until  that  dropping 
period  what  we  call  the  June  drop, 
would  be  some  disease  affecting  the 
apple,  or  bad  weather  conditions; 
that  might  affect  it.  I  thjnk  that 
apples  may  be  sometimes  fertilized 
and  still  injured  later  by  bad  weath- ' 
er  conditions,  but  it  would  be  very , 
exceptional.  As  an  incident,  I 
might  give  the  year,  I  think,  of 
1910,  when  our  apples  blossomed  in 
April.  On  the  16th  of  April  apple 
trees  were  in  full  bloom  in  our  town- 
ship. That  is  the  year  snow  went 
off  about  the  latter  part  of  Febru- 
ary and  we  sowed  our  oats  in  March, 
but  that  was  very  exceptional,  and 
that  year  in  May  we  had  a  very 
severe  snowstorm  and  freeze  from 
the  Northwest,  and  it  practically 
ruined  the  apple  crop  which  was 
formed  at  that  time.  That  is  the 
only  instance  I  know  of  being 
ruined  from  that  cause  after  fertili- 
zation has  apparently  taken  place  or 
positively  taken  place. 
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Q.  And  after  these  petals  have 
begun  to  drop  normally  the  fruit  is 
then  growing? 

A.  Yes,  sir« 

Q.  And  it  can  be  distinguished, 
you  say? 

A.  Yes,  sir.  One  point  I  would 
like  to  make.  Every  observer  knows 
that  a  cluster  of  about  six  or  seven, 
five  to  seven  blossoms,  in  each  apple 
bud,  contains  five  to  seven  blossoms 
separately,  and  the  center  one  of 
those  seems  to  be  a  stronger  bud 
than  the  others,  and  blossoms  gen- 
erally about  two  days  earlier  than 
the  other  blossoms  open,  and  that 
center  blossom  usually  fertilizes  and 
the  petals  begin  to  drop  by  the  time 
the  others  are  in  full  bloom.  And 
in  our  own  orchard  at  home  we  had 
one  crop  of  Jonathans,  a  very  good 
crop  that  consisted  entirely  of 
apples  formed  from  that  one  strong 
bloom  in  the  center  which  blossomed 
two  days  previous  to  the  others  com- 
ing out,  and  the  oHiers  were  de- 
stroyed, simply  v^thered  up  and 
turned  brown,  the  petals  did,  and 
made  no  apples  and  didn't  fertilize. 

Q.  From  your  .observation  as  an 
apple  man,  can  you  tell  by  the  ex- 
amination of  these  petals  on  the 
tree  whether  or  not  fertilization  has 
taken  place;  that  is,  supposing  it 
has  not  taken  place,  explain  what 
condition  you  find  the  petals  in? 

A.  I  find  when  weather  condi- 
tions are  so  as  preventing  apples 
fertilizing  that  the  petals  remain  on 
very  much  longer  than  in  case  ferti- 
lization has  taken  place,  if  the 
weather  conditions  are  such  and  it 
is  damp  and  the  pollen  can't  circu- 
late. I  suppose  that  is  the  reason, 
but  the  petal  will  remain  for  a  long 
period ;  I  have  known  it  to  remain 
for  ten  days  or  two  weeks. 

Q.  Under  favorable  weather  con- 
ditions, where  it  is  warm,  how  long 
does  it  take  for  fertilization  to  take 
pl^ce  ? 

A.  I  think  under  perfect  weather 
conditions  that  the  apple  will,  at  the 
expiration  of  two  days  after  the 
apple  is  in  full  bloom,  that  the  petals 
will  begin  to  drop. 
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Other  witnesses  gave  testimony 
to  the  same  effect. 

The  articles  of  association  and 
the  policies  issued  by  defendant 
seem  to  make  no  distinction  between 
fruit  and  grain  or  other  farm  prod- 
ucts. These  members  ought  to 
have  agreed  among  themselves  con- 
cerning the  state  to  which  nature 
must  have  brought  growing  grain 
and  fruit  before  liability  would  at- 
tach for  its  destruction,  if  they  did 
not  want  the  courts  to  give  to  the 
words  employed  by  them  a  popular 
meaning.  The  argument  of  defend- 
ant that  blossoms  are  not  insured 
could  be  modified  and  used  in  the 
case  of  grain  by  saying  that  the 
growing  wheat  plant  or  com  plant 
was  not  insured.  Suppose  the  prop- 
erty insured  and  destroyed  was  a 
field  of  wheat  not  headed  out  or  a 
field  of  tomatoes  with  plants  in 
blossom  or  having  lost  some  or  all  of 
their  blossoms.  Without  applying  to 
the  contracts  of  these  mutually  in- 
suring members  of  the  defendant 
corporation  the  rule  that  the  lan- 
guage used  by  the  insurer  in  the  pol- 
icy will  be  given  a  njeaning  favorable 
.to  the  insured,  we  are  justified  in 
saying  that  in  popular  phrase  wheat 
not  headed  and  corn  upon  which  no 
ears  have  formed  are  growing  grain. 
It  being  so  easy  and  manifestly  so 
proper  for  defendant  to  state  a  rule, 
we  shall  attempt  to  state  none  for 
its  guidance.  We  are  contented  to 
say  that  evidence  was  introduced 
which  fairly  tends  to  prove  that  the 
trees  in  plaintiff's  orchards  had  on 
them  growing  fruit,  fertilized 
growths,  which  in  due  course  of 

time  would  have 
niftiirance-.  becu     apples     and 

Msatnat  Injury         *^^^»-*a        «.^r^x%^«        .***«. 

to  frnit-  pears,   for  the    de- 

bioaVom.^  struction  of   which 

by  hail  the  defend- 
ant, by  the  terms  of  its  policy,  may 
be  liable. 

The  subject  of  the  damages  sus- 
tained by  plaintiff  has  given  us 
greater  trouble.  It  must  be  assumed 
that  the  defendant  did  not  intend 
merely  to  collect  premiums  and  suf- 


fer no  losses.  Rarely  will  two 
orchards  or  two  fields  of  growing 
grain,  with  different  owners,  be 
found  where  the  soil,  the  exposure, 
the  tillage  are  the  same.  The  rule 
that  to  prove  the  extent  of  his  loss 
by  the  crops  secured  by  a  neighbor 
whose  orchard  was  untouched  by  the 
hail,  the  plaintiff  must  prove  that 
in  the  orchards  compared  the  soil, 
moisture,  exposure,  fertilization, 
spraying  were  the  same,  is  not  a 
workable  one  in  such  a  case  as  this. 
Corporations  like  defendant  have 
themselves  made  a  practical  rule  for 
estimating  damages  to  grain  by 
hail  which  is  (Barry  v.  Farmers* 
Mut.  Hail  Ins.  Asso.  110  Iowa,  433, 
487,  81  N.  W.  692) :  "The  loss  in 
all  cases  shall  be  considered  the  dif- 
ference between  the  amount  grown 
on  the  damaged  tract  and  a  fair 
average  of  the  same  kind  grown  on 
an  equal  tract  in  the  immediate 
neighborhood,  where  no  damage 
was  sustained." 

In  the  case  at  bar  the  testimony 
for  plaintiff  tended  to  prove  that 
there  were  in  the  immediate  neigh- 
borhood orchards  of  pear  and  apple 
trees  not  affected  by  the  hail  and 
some  trees  in  the  plaintiff's  orchards 
someviiat  protected  from  the  storm. 
The  yield  of  the  protected  trees,  the 
usual  yield  of  the  orchards  them- 
selves, the  yield  of  fruit  in  the 
neighborhood  orchards,  these  facts 
were  laid  before  the  jury.  The  cost 
of  picking,  packing, 
and   marketing  the  Rj^^Vr^row- 

crop      was      m      eVl-    1m»   fmit-^msia 

dence.  We  are  not  J/on.''*''™*"" 
warranted  in  saying 
that  the  jury  had  before  it  no  com- 
petent evidence  of  the  damages 
sustained.  We  must  assume  that 
the  court  properly  instructed  the 
jury  upon  t^he  subject.  The  court 
did  not  err  in  refusing  to  (tirect  a 
verdict  for  defendant. 

The  judgment  is  affirmed,  with 
costs  to  appellee. 

Bird,  Ch.  J.,  and  Moore,  Steere, 
Brooke,  Fellows,  Stone,  and  Knhiit 

JJ.,  concur. 
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ANNOTATION. 
Cuistniciion  of  hail  inturance  policy. 


This  annotation  is  supplementary  to 
that  appended  to  Reeves  v.  National 
F.  Ins.  Co.  4  A.L.R.  1298,  on  the  above 
question. 

It  will  be  observed  that  in  the  re- 
ported case  (Harris  v.  Michigan  Mut. 
Hail  Ins.  Co.  ante,  366),  a  policy  in- 
suring against  damage  or  loss  to  fruit 
by  hail  was  held  to  cover  injury  to 
fertilized  blossoms  which  prevented 
their  maturing  into  fruit,  and  it  was 


further  decided  that  the  injury  to  the 
growing  fruit  by  the  hail  might  be 
determined  by  the  jury  from  the  dif- 
ferences in  yield  of  the  insured's 
trees  and  protected  trees  in  neighbor- 
ing orchards,  the  usual  yield  of  the 
insured's  orchard,  and  the  cost  of  pick- 
ing, packing,  and  marketing  the  crops. 
A  search  has  disclosed  no  subse- 
quent decisions  on  ^the  subject  under 
consideration.  *  J.  T.  W. 


BOARD  OF  COMMISSIONERS  OF  THE  COUNTY  OF  OHIO 

V. 

W.  M.  CLEMENS,  Ex-sheriff, 

and 
CITIZENS'  TRUST  &  GUARANTY  COMPANY  OF  WEST  VIRGINIA, 

Plflf.  in  Err. 

West  ViTiftnim  Supreme  Court  of  Appeals -^  October  21,  1919. 

(_  w.  Va.  — ,  100  S.  E.  680.) 

Continuance  -—  anthority  of  attorney  to  consent  to  —  release  of  surety. 

1.  An  attorney  at  law,  employed  to  prosecute  or  defend  a  suit,  has  im- 
plied authority  to  agree  to  a  continuance  thereof,  when  such  continuance 
is  in  the  interest  of  hfs  client,  or,  in  the  attorney's  judgment,  will  expedite 
a  hearing,  and  such  continuance  is  not  an  extension  of  the  time  of  pay- 
ment, and  does  not  discharge  a  surety. 

[See  note  an  this  question  beginmng  on  page  376.] 

Principal  and  surety  —  rights  of  paid 
sor^. 

2.  Although  a  voluntary  surety  is  a 
favorite  of  the  law,  and  entitled  to 
stand  on  the  strict  letter  of  his  con- 
tract, the  rule  of  strictissimi  juris 
does  not  apply  to  a  corporation  organ- 
ized to  enter  bonds  and  undertakings 


for  a  profit.  Such  companies  are  es- 
sentially insurers,  and  their  contracts, 
being  usually  expressed  in  terms  pre- 
scribed by  themselves,  should  be  con- 
strued most  strongly  in  favor  of  the 
obligee  therein. 

[See  21  R.  C.  L.  1160.] 


Headnotes  by  Wa.UA]C6,  J. 


EB£0R  to  the  Circuit  Court  for  Ohio  County  to  review  a  Judgment  in 
favor  of  plaintiff  in  a  suit  brought  to  recover  the  balance  of  public  funds 
in  the  hands  of  the  defendant  sheriff,  alleged  to  be  due  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Habbard  &  Hubbard,  for  taking,  according  to  its  eicact  terms, 
plaintiff  in  error :  and  any  change  or  varying  of  these 

A  surety  is  bound  only  by  his  under-     terms  by  agreement  between  the  cred- 
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itor  and  the  principal  debtor,  without 
the  consent  of  the  surety,  releases  the 
surety  from  liability. 

Miller  v.  Stewart,  4  Wash.  C.  C.  26, 
Fed.  Gas.  No.  9,591,  a^rmed  in  9 
Wheat.  680,  6  L.  ed.  189;  Weir  Plow 
Co.  V.  Walmsley,  110  Ind.  243,  11  N.  E. 
232;  Com.  v.  Holmes,  25  Gratt.  771; 
32  Cyc.  73. 

The  undertaking  of  the  surety  is  to 
receive  a  strict  interpretation,  and  is 
not  to  be  extended  beyond  the  fair 
scope  of  its  terms. 

Kirschbaum  v.  Blair,  98  Va.  35,  34 
S.  E.  895. 

An  extension  of  the  time  for  the 
performance  of  a  contract  is  such  an 
alteration  of  it  as*  releases  the  surety, 
if  made  without  his  consent. 

Norris  v.  Crunmiey,  2  Rand.  (Va.) 
333 ;  Shields  v.  Reynolds,  9  W.  Va.  483 ; 
Dey  V.  Martin,  78  Va.  1 ;  Stuart  v.  Lan- 
caster, 84  Va.  772,  6  S.  E.  189;  Green 
V.  Biddle,  8  Wheat.  84,  5  L.  ed.  568; 
Dan.  Neg.  Inst.  1  1312;  Miller  v.  Stew- 
art, 4  Wash.  C.  C.  26,  Fed.  Cas.  No. 
9,591;  Ducker  v.  Rapp,  67  N.  Y.  464; 
Govan  v.  Binford,  25  Miss.  151 ;  Prairie 
V.  Jenkins,  75  N.  C.  645;  Johnson  v. 
Hacker,  8  Heisk.  388 ;  Taylor  v.  John- 
son, 17  Ga.  521 ;  Knight  v.  Charter,  22 
W.  Va.  422. 

The  rule  that  a  surety  is  released  by 
an  extension  of  time  or  other  altera- 
tion of  the  principal  contract  is  not  af- 
fected by  the  fact  that  the  surety  suf- 
fers no  loss  thereby. 

Stuart  V.  Lancaster,  84  Va.  772,  6 
S.  E,  139;  Dey  v.  Martin,  78  Va.  1; 
Ducker  v.  Rapp,  67  N.  Y.  464;  Johnson 
V.  Hacker,  8  Heisk.  388;  Miller  v.  Stew- 
art, 9  Wheat.  680,  6  L.  ed.  189 ;  United 
States  V.  Simpson,  3  Penr.  A  W.  437,  24 
Am.  Dec.  331;  Taylor  v.  Johnson,  17 
Ga.  521 ;  Weir  Plow  Co.  v.  Walmsley, 
110  Ind.  243,  11  N.  E.  232. 

The  rule  of  release  of  sureties  is  ap- 
plied whenever  the  right  of  the  cred- 
itor to  proceed  in  the  enforcement  of 
his  demand  is  suspended  for  a  time. 

Ducker  v.  Rapp,  67  N.  Y.  464;  John- 
son V.  Hacker,  8  Heisk.  388;  Davis  v. 
People,  6  111.  409;  People  v.  McHatton, 
7  111.  638;  Moore  v.  Broussard,  8  Mart. 
N.  S.  277;  State  use  of  Carroll  County 
V.  Roberts,  68  Mo.  234,  30  Am.  Rep. 
788 ;  Shields  v.  Reynolds,  9  W.  Va.  483. 

The  rule  under  which  the  surety  was 
released  applies  to  a  state  the  same 
as  to  an  individual. 

State  use  of  Carroll  County  v.  Rob- 
ets,  68  Mo.  234,  80  Am.  Rep.  788; 
Prairie  v.  Jenkins,  75  N.  C.  545;  United 


States  V.  Howell,  4  Wash.  C.  C.  620, 
Fed.  Cas.  No.  15,405 ;  Johnson  v.  Hack- 
er, 8  Heisk.  388;  Davis  v.  People,  6  111. 
409;  People  v.  McHatton,  7  111.  638; 
Com.  V.  Holmes,  25  Gratt.  771. 

Mr.  David  A.  McKee,  for  defendant 
in  error: 

A  surety  company  is  not  relieved 
from  liability  on  a  bond  by  an  exten- 
sion of  time  where  the  extension  did 
not  go  beyond  the  time  limit  for  suit 
on  the  bond,  and  the  surety  suffered 
no  material  harm. 

Philadelphia  v.  Fidelity  &  D.  Co.  231 
Pa.  208,  80  Atl.  62,  Ann.  Cas.  1912B, 
1085;  State  v.  Pederson,  135  Wis.  31, 
114  N.  W.  828;  State  v.  United  States 
Fidelity  &  G.  Co.  81  Kan.  660, 26  LuR.A. 
(N.S.)  866,  106  Pac.  1040;  George  A. 
Hormel  &  Co.  v.  American  Bonding  Co. 
112  Minn.  288,  33  L.R.A.(N.S.)  513, 
128  N.  W.  12;  United  States  Fidelity  & 
G.  Co.  V.  Golden  Pressed  Brick  Co. 
(United  States  Fidelity  &  G.  Co.  v. 
United  States)  191  U.  S.  416,  48  L.  ed. 
242,  24  Sup.  Ct.  Rep.  142 :  Kansas  City 
ex  rel.  Williams  v.  Davidson,  154  Mo. 
App.  269,  133  S.  W.  365;  Walker  v. 
Holtzclaw,  57  S.  C.  459,  35  S.  E.  754; 
Brandrup  v.  Empire  State  Surety  Co. 
Ill  Minn.  376,  127  N.  W.  424;  Smith 
V.  Molleson,  148  N.  Y.  241,  42  N.  E. 
669;  Cowles  v.  United  States  Fidelity 
&  G.  Co.  32  Wash.  120,  98  Am.  St.  Rep. 
838,  72  Pac.  1032;  Brown  v.  Title 
Guaranty  &  S.  Co.  232  Pa.  387,  38 
L.R.A.(N.S.)  698,  81  Atl.  410;  82  Cyc. 
306;  Western  Casualty  &  G.  Ins.  Co. 
V.  Muskogee  County,  —  Okla.  — , 
L.R.A.1917B,  977, 159  Pac.  655;  19  Cyc. 
657. 

WHliams,  J.,  delivered  the  opinion 
of  the  court : 

The  board  of  commissioners  of 
Ohio  county  recovered  a  judirment 
against  W.  M.  Clemens,  ex-sheriff  of 
said  county^,  and  the  Citizens*  Trust 
&  Guaranty  Company,  his  surety,  in 
an  action  on  his  official  bond,  and 
the  surety  brings  this  writ  of  error, 
claiming  that  it  should  have  been 
discharged  from  liability,  because  a 
continuance  of  the  case  for  thirty 
days  was  taken  by  agreement  be- 
tween the  attorneys  for  plaintiff  and 
the  principal  debtor,  respectively, 
without  its  knowledge  or  consent. 

Defendant  Clemens  was  sheriff  of 
Ohio  county  from  the  1st  of  Jan- 
uary, 1909,  to  the  Slat  of  December, 
1912.   After  his  term  of  office  ended, 
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an  audit  was  made  of  his  accoants 
by  J.  H.  Otto,  under  the  direction  of 
the  state  tax  commissioner's  office^ 
which  showed  a  balance  of  public 
funds  in  his  hands  due  to  the  board 
of  commissioners  of  Ohio  coun^, 
and  this  action  was  brought  to  re- 
cover that  balance,  llie  items 
sought  to  be  recovered  are  16  per 
cent  of  the  fees  required  to  be  paid 
to  and  collected  by  the  sheriff  as 
county  treasurer,  commissions  im- 
properly deducted  on  miscellaneous 
settlements,  and  interest.  l%e  ac- 
tion was  begun  by  notice  of  motion 
for  judgment. 

Tie  Citizens'  Trust  &  Guaranty 
Company  of  West  Virginia,  the  sure- 
ty, filed  a  special  plea  on  the  2Sd 
of  Septemb^,  1916,  admitting  its 
suretyship  on  the  bond  sued  on,  and 
aUegingthat,  in  disregard  of  its  per- 
sistent demands  upon  plaintiff  to 
proceed  with  due  diligence  to  prose- 
cute such  claims  as  it  might  have 
against  the  sheriff,  based  on  said 
bond,  and  in  disregard  of  the  court's 
order  made  on  the  25th  of  May» 
1916,  referring  the  cause  to  a  com- 
missioner, and  ordering  the  testi- 
mony to  be  taken  and  the  commis- 
sioner's report  completed  and  filed'  ' 
on  the  first  day  of  the  next  term, 
which  was  the  5th  day  of  Septem- 
ber, 1916,  plaintiff  and  the  principal 
defendant  agreed  before  that  time, 
without  the  surety's  knowledge  or 
consent,  to  defer  the  taking  of  testi- 
mony until  the  next  October,  thus 
staying  the  proceedings  for  more 
than  thirty  dajra. 

Neither  party  requiring  a  jury, 
and  both  piarties  agreeing  thereto, 
all  matters  of  law  and  fact  were  sub^ 
mitted  to  and  decided  by  the  court. 
On  the  3d  of  December,  1917,  it 
heard  the  cause  upon  the  aforesaid 
special  plea,  general  replication 
thereto,  the  commissioner's  report, 
and  exceptions  thereto  by  defendant 
Clemens,  and  sustained  his  excep- 
tions in  respect  to  certain  items,  and 
found  against  the  surety  on  the  is- 
sue raised  by  its  special  plea,  and 
rendered  judgment  against  both 
principal  and. surety  for  $8,196.65, 
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with  interest  thereon  from  the  1st  of 
December,  1917,  until  paid. 

After  the  cause  was  referred  to 
a  commissioner  the  prosecuting  at- 
torney, who  was  counsel  for  plain- 
tiff, agreed  with  counsel  represent- 
ing the  sheriff  that  the  tiJdng  of 
testimony  might  be  def^red  until 
October  following,  for  the  reason,  as 
then  suggested  by  the  attorney  for 
said  Clemens,  that  a  great  deal  of 
time  could  be  saved  by  thus  allowing 
time  to  Mr.  Welch,  who  had  been 
chief  deputy  for  said  sheriff,  to  go 
over  the  audit  made  by  the  state ; 
that  in  all  probability  defendant 
would  admit  a  great  many  items 
therein  charged,  and  thus  dispense 
with  the  necessity  of  taking  evidence 
to  prove  them.  The  effect  of  tiiis 
continuance  was  to  carry  the  case 
over  the  term  at  which  the  commis- 
sioner had  been  directed  to  file  his 
report.  The  surety  insists  that  the 
continuance  was  in  effect  an  exten- 
sion of  time  to  the  principal  debtor, 
and,  being  granted  without  its  con- 
sent, operated  to  discharge  it  from 
liability.  We  do  not  think  so,  for 
two  reasons: 

Firsts  because  it  does  not  ap- 
pear that  the  plaintiff  consented,  nor 
that  the  prosecuting  attorney  had 
authority  to  bind  it  by  an  agreement 
to  extend  time  of  payment. 

Second,  because  a  different  rule 
respecting  liability  applies  to  a  sure- 
ty company,  who  becomes  surety  for 
another  for  a  valuable  consideration, 
than  is  generally  applied  to  a  mere 
voluntary  surety. 

The  agreement  between  attorneys 
for  the   respective  parties   to  con- 
tinue the  time  for  taking  testimony 
was  apparently  for  the  purpose  of 
expediting  the  hearing.    As  counsel 
for  plaintiff,  the  prosecuting  attor- 
ney had  the  right  and  implied  au- 
thority to  make  such  an  agreement. 
Thornton,  Attorneys  at  Law,  p.  486. 
Stipulations  between  opposing  coun- 
sel, necessary  or  in-  ^^^^      ^^^_ 
cidental  to  the  man-  aathorttr  of 
agement  of  the  suit,  ^♦„V«7tl!l 
are  within  the  im-  rei«««e  of 
plied    authority   of  '•'*'''• 
the  attorney,  and  are  binding  on  his 
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client.  2  R.  C.  L.  989 ;  6  C.  J.  702. 
While,  generally  speaking,  an  attor- 
ney at  law  has  control  over  the  con- 
duct of  a  suit,  and  may  bind  his 
client  by  an  agreement  made  in  his 
interest  to  continue  the  case,  he  has 
no  implied  power  to  grant  an  exten- 
sion of  time  of  payment,  nor  will  an 
unauthorized  extension  by  him  dis- 
charge a  surety.  Hall  v.  Presnell, 
157  N.  C.  290,  39  L.R.A.(N.S.)  62, 
72  S.  E.  986,  Ann.  Cas.  1918B,  1298 ; 
Jerauld  v.  Trippet,  62  Ind.  122 ;  Has* 
elton  V.  Florentine  Marble  Go.  (C. 
C.)  94  Fed.  701.  Moreover,  it  does 
not  appear  that  the  continuance  oc* 
casioned  any  loss  to  appellant. 

A  voluntary  surety  is  a  favorite 
of  the  law,  and  he  is  generally  en- 
titled to  insist  on  the  very  letter  of 
his  contract.  But  the  doctrine  of 
strictissimi  juris  does  not  apply  to 

corporations  organ- 
ized to  enter  into 
bonds  or  undertak- 
ings for  a  profit 
Although  such  companies  some- 
times call  themselves  surety  com- 
panies, their  business  is  essentially 
that  of  insurer,  and  their  contracts, 


Principal 
•ii4  varetir-* 
rlfflits  of  paid 


being  usually  expressed  in  terms 
prescribed  by  themselves,  should  be 
construed  most  strongly  in  favor  of 
the  obligee  therein.  32  Gyc.  307. 
^  An  extension  of  time  will  not  re- 
lieve a  surety  company  on  a  bond, 
unless  the  extension  exceeds  the 
time  limited  in  the  bond  for  bring- 
ing  suit  thereon,  nor  unless  the  sure- 
ty company  is  thereby  made  to  suf- 
fer material  harm.  Philadelphia  v. 
Fidelity  &  D.  Co.  231  Pa.  208,  80 
Atl.  62,  Ann.  Cas.  1912B,  1086,  and 
cases  cited  in  note  at  page  1087; 
Brown  v.  Title  Guaranty  &  S.  Co. 
282  Pa.  337,  38  L.R.A.(N.S.)  698,  81 
Atl.  410;  United  States  Fidelity  & 
G.  Co.  V.  Golden  Pressed  &  Fire  Brick 
Co.  (United  States  Fidelity  &  G.  Co. 
V.  United  States)  191  U.  S.  416,  48 
L.  ed.  242,  24  Sup.  Ct.  Rep.  142; 
George  A.  Hormel  &  Co.  v.  Ameri- 
can Bonding  Co.  112  Minn.  288,  128 
N.  W.  12,  33L.R.A.(N.S.)  513,  and 
numerous  cases  cited  in  note ;  West^ 
em  Casualty  &  G.  Ins.  Co.  v.  Mus- 
kogee County,  —  Okla.  — ^,  L.R.A. 
1917B,  977, 169  Pac.  655. 
We  affirm  the  judgment. 


ANNOTATION. 
Contenting  to  eontinuance  or  ezteniion  of  tune  in  action  as  releasinf  surety. 


This  note  does  not  include  bail 
bonds  nor  postponements  of  execu- 
tions. 

The  few  cases  on  this  subject  leave 
the  matter  in  a  somewhat  indefinite 
situation. 

The  surety  on  a  replevin  bond  was 
held  to  be  discharged  where  the  de- 
fendant in  the  replevin  action  entered 
into  an  agreement  with  the  plaintiff 
to  refer  to  arbitration  a  prior  action 
of  replevin  between  them,  and  also 
other  matters  in  dispute  between  them, 
but  not  the  second  replevin  suit,  and 
agreed  that  all  proceedings  should  in 
the  meantime  be  stayed  till  the  award 
should  be  made,  which  was  stipulated 
to  be  published  by  a  future  certain 
time,  which  was  afterwards  further 
enlarged  by  the  plaintiff  and  defend- 
ant, all  without  the  knowledge  of  the 


•surety.  Bowmaker  v.  Moore  (1819)  7 
'Price,  228,  146  Eng.  Reprint,  964. 
I  The  sureties  on  a  note  were  held  to 
be  released  >  where  the  payees  entered 
into  a  written  agreement  with  one  of 
the  principal  obligors,  by  which  it  was 
stipulated  that  the  time  of  payment 
of  the  note  should  be  extended  beyond 
the  time  specified,  and  additional  se- 
curity, in  1§ie  shape  of  a  deed  of  trust, 
was  furnished  to  the  payees  of  the 
note,  and,  in  pursuance  of  the  agree- 
ment, there  was  a  continuance  by  con- 
sent of  the  attorney  of  the  payees  and 
the  attorney  of  the  principals  by  which 
the  cause  was  adjourned  from  the  fall 
term  of  one  year  to  the  spring  term  of 
the  next  Wybrants  v.  Lutch  (1859) 
24  Tex.  809. 

It  was  held  that  the  surety  on  a 
debtor's  relief  bond  was  discharged 
where  the  attorney  for  the  creditor, 
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for  a  consideration,  extended  the  time 
for  the  principal  to  make  his  disclosure 
beyond  the  six  months  stated  in  the 
bond,  by  adjournment  of  the  hearing 
on  the  disclosure.  The  court  said: 
"An  attorney  retained  to  manage  a 
cause  before  any  tribunal  has  author- 
ity to  apply  for  a  continuance  or  post- 
ponement of  the  trial  or  hearing;  and 
he  may  make  an  .affreenaent  to  effect 
that  object,  which  will  be  binding 
upon  his  client.*'  Phillips  v.  Sounds 
(1851)  38  Me.  857. 

On  the  other  hand,  it  will  be  seen 
that  it  is  held  in  the  reported  case 
(Ohio  County  v.  Clemens^  ante,  373) 
that  an  attorney's  consent  to  a  con- 
tinuance will  not  discharge  a  surety 
who  Is  a  surety  company.  The  court 
in  its  opinion  apparently  rests  its  de- 
cision on  two  grounds:  first,  that  an 
attorney,  while  having  power  to  agree 
to  continuances,  has  no  implied  power 
to  agree  to  any  valid  extension  of  time 
of  payment;  second,  that  contracts  of 
surety  companies  are  to  be  construed 
most  strongly  in  favor  of  the  obligees. 
The  official  headnote  expresses  the  de- 
duction from  the  first  ground  that  a 
continuance  is  not  such  an  extension 
of  time  as  will  discharge  a  surety. 

Where  the  court,  on  consent  of  one 
of  a  guardian's  sureties,  made  an  or- 
der that  the  guardian  might  retain 
the  money  of  his  ward  until  the  fur- 
ther order  of  the  court,  he  paying  in- 
terest upon  it  at  a  special  rate,  it  was 
held,  in  an  action  of  the  consenting 
surety  against  his  cosurety  for  con- 
tribution, that  the  consent  and  order 
were  no  defense,  Berton  v.  Anderson 
(1892)  56  Ark.  470,  20  S.  W.  250,  where 
the  court  said:  'The  court  did  not 
sustain  towards  Moore  the  relation  of 
a  creditor;  but  if  its  action  could  be 
reirarded  as  having  extended  the  time 
in  which  the  law  required  him  to  pay 
or  account  for  the  money,  the  exten- 
sion was  for  an  indefinite  period,  and 
did  not,  for  that  reason,  have  the  ef- 
fect to  discharge  either  of  his  sure- 
ties." 

Where  a  decree  provided  that  "by 

consent  of  parties,  no  decree  is  to  be 

entered  in  these  causes  in  favor  of  the 

plaintiff  at  this  term,"  the  court  said: 

•  ''It  is  not  the  case  of  a  new  contract 


or  novation  of  the  debt,  so  as  to  dis- 
charge the  surety  absolutely;  but,  if 
it  discharges,  it  must  be  because  it  is 
mere  indefinite  indulgence.  No  con- 
sideration for  this  indulgence  appears, 
and  therefore,  unless  the  fact  that  it 
is  a  consent  of  record  changes  it,  the 
want  of  consideration  prevents  it  from 
operating  to  tie  the  hands  of  the  cred- 
itor, and  therefore  does  not  release  the 
surety.  .  .  .  The  most  we  can  say 
is  that  such  consent  of  record  estopped 
the  creditors  from  asking  a  decree  that 
term  of  court  I  do  not  know  that  it 
did  that^  as  the  parties  might  with- 
draw tl^ir  consent  with  the  court's 
leave;  and  the  court,  seeing  that  it 
was  based  on  no  consideration,  if  the 
other  party  were  present,  or  on  rule, 
would  set  it  aside,  on  motion  of  cred- 
itor or  surety,  if  justice  required.  It 
was  a  mere  consent  not  to  prosecute 
that  term,  and  not  releasing  the  at- 
tachments or  changing  the  status  of 
the  cases  for  future  efficacy.  It  was 
only  a  continuance.  .  .  •  Here,  too, 
comes  another  consideration.  If  that 
consent  continuance  did  bind  the  cred- 
itors to  a  continuance,  it  did  not  tie 
thie  hands  of  the  surety  from  any  legal 
steps  he  might  take  for  his  security;' 
and  the  cases  all  say  that,  if  what  the' 
creditor  does  does  not  stop  the  surety  | 
from  steps  to  save  himself,  he  is  not 
released."  The  court  further  consid-j 
ered  that  no  harm  was  done  the  surety. 
First  Nat.  Bank  v.  Parsons  (1898)  46 
W.  Va.  688,  32  S.  E.  271.  | 

Where  it  was  claimed  that  a  surety 
on  a  note  secured  by  mortgage  was  dis- 
charged by  a  provision  in  a  decree  of 
foreclosure  that  the  sale  should  be 
postponed  for  sixty  days,  the  court 
said:  "But  an  extension  by  a  creditor^ 
of  the  debt  of  the  principal  which  will 
work  a  discharge  of  the  surety  with-' 
out  his  consent  must  be  made  by  the 
agreement  of  such  creditor.  There 
must  be  a  binding  agreement  made  by, 
the  creditor  for.  an  extension  for  a 
definite  time,  and  supported  by  suffi- 
cient consideration,  before  there  can 
be  any  discharge  of  the  surety.  .  .  .' 
The  giving  of  time  in  said  decree  for 
the  sale  of  the  land  was  done  by  the 
court,  and  not  by  the  agreement  of 
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plaintiff,  nor  was  It  made  upon  Any 
consideration."  Kissire    v.    Plunkett- 
Jarrell  Grocer  Co.  (1912)  103  Ark.  473, 
145  S.  W.  567. 
It  may  be  noted  that  a  mere  dis- 


continuance of  an  advertisement  of 
sale  of  real  estate  under  a  deed  of  trust 
does  not  exonerate  a  surety  on  the  note 
secured  thereby.  Butler  V.  Gambs 
(1876)  1  Mo.  App.  466.  B.  B.  B. 


COLUMBUS  W.  MILLER  et  aL,  Appta-, 

V. 

ILLINOIS  BANKERS'  LIFE  ASSOCIATION. 

Arkatuias  Supreme  fJoti/ht-^  April  2S,  1910* 

(—  Ark.  — ,  212  S.  W.  SIO.) 

Insurance  —  exception  of  loss  In  military  service  —  public  policy. 

1.  A  provision  in  an  insurance  policy  against  liability  for  death  while 
in  the  military  service  of  the  United  States  is  not  against  public  policy. 
[See  note  on  this  qtiestion  beginning  on  page  S82.] 


—  death  from  pneumonia  in  camp. 

2.  Death  from  pneumonia  while  in 
a  military  camp  is  within  an  exception 
in  a  life  insurance  policy,  of  death 
while  in  the  service  of  the  Army  or 
Navy  of  the  government. 

[See  14  B.  G.  L.  1154.] 

««  waiver  of  exceptions  —  acceptance 
of  premiuoL 

3.  Mere  acceptance  by  an  insurer  of 
premiums,  with  knowledge  that  the  in- 


sured is  in  the  military  service,  does 
not  waive  a  provision  in  the  policy, 
exempting  it  from  liability  in  case  of 
death  while  in  the  military  service. 
[See  14  R.  C.  L.  1190.] 

—  construction  by  agent  —  effect. 

4.  An  insurance  company  is  not 
bound  by  the  construction  of  a  policy 
by  a  local  agent,  although  premiums 
are  paid  on  the  faith  of  it 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Conway 
County  (Priddy,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  W.  P.  Strait,  for  appellants : 

An  agent  is  presumed  to  be  a  gen- 
eral agent,  with  authority  to  act,  until 
the  contrary  is  shown,  and  knowledge 
of  his  limitations  of  authority  must 
be  brought  home  by  the  principal  to 
the  pari^  who  deals  with  such  agent, 
and  otherwise  such  principal  will  be 
liable  for  his  acts,  and  the  agent  can 
bind  his  principal  the  same  as  if  he 
was  a  general  agent  with  general  au- 
thority. 

Oak  Leaf  Mill  Co.  v.  Cooper,  103 
Ark.  86,  146  S.  W.  130;  Brown  v. 
Brown,  96  Ark.  456,  182  S.  W.  220;  1 
Clark  ft  S.  Agency,  §  200;  31  Cyc. 
1645 ;  Brett  v.  Bassett,  63  Iowa,  340, 19 
N.  W.  210;  Planters'  &  M.  Bank  v. 
King,  9  Ala.  279;  Roach  v.  Rector,  93 
Ark.  521,  123  S.  W.  399. 

Knowledge  as  to  matters  affecting 
the  risk  or  condition  of  the  policy  ac- 


quired by  an  agent  will  be  imputed  to 
his  company. 

Peebles  v.  Eminent  Household,  C. 
W.  Ill  Ark.  448,  164  S.  W.  29«;  Peo- 
ple's P.  Ins.  Co.  V.  Goyne,  79  Ark.  815. 
16  L.R.A.(N.S.)  1180,  96  S.  W.  866,  9 
Ann.  Cas.  373;  Merchants'  F.  Ins.  Co. 
V.  McAdams,  88  Ark.  554,  116  S.  W. 
175;  Franklin  L.  Ins,  Co.  v.  Galligan. 
71  Ark.  295,  100  Am.  St.  Rep.  73,  73 
S.  W.  102 ;  Woodmen  of  World  v.  Hall. 
104  Ark.  588,  41  L.R.A.(N,S.)  517,  148 
8.  W.  626. 

Knowledge  of  an  agent  of  an  insur- 
ance company,  authorized  to  solicit 
insurance  and  fill  blanks,  is  the  knowl- 
edge of  the  company  itself. 

Dwelling  House  Ins.  Co.  v.  Brodie, 
52  Ark.  11,  4  L.R.A.  468, 11  S.  W.  1016; 
Franklin  L.  Ins.  Co.  v.  Galligan,  71 
Ark.  295,  100  Am.  St.  Rep.  73,  73  S.  W. 
102;  Mutual  Reserve  Fund  Life  Asso. 
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V.  Farmer,  65  Ark.  581,  47  S.  W.  850; 
Gray  v.  Stone,  102  Ark.  146,  148  S.  W. 
114. 

If  in  any  negotiations  or  transac- 
tions with  assured,  after  knowledge  of 
the  conditions,  the  company  recog- 
nizes the  continued  validity  of  the 
policy,  or  acts  based  thereon,  or  re- 
quires the  insured  to  do  some  act  or 
incur  some  trouble  or  expense,  for- 
feiture is  waived. 

Queen  of  Arkansas  Ins.  Co.  ▼.  For- 
lines,  94  Ark.  227,  126  S.  W.  719;  Phoe- 
nix Ins.  Co.  V.  Flemming,  65  Ark.  54, 
39  L.R.A.  789,  67  Am.  St.  Rep.  900,  44 
S.  W.  464 ;  Lord  v«  Des  Moines  F.  Ins. 
Co.  99  Ark.  476,  138  S.  W.  1008 ;  Plant- 
ers' Mut.  Ins.  Co.  V.  Loyd,  67  Ark.  584, 
77  Am.  St.  Rep.  136,  66  S.  W.  44. 

Where  assured  does  not  understand 
clauses  or  provisions  of  an  insurance 
policy,  and  they  are  interpreted  to  him 
by  the  agent  of  the  company,  and  their 
meaning  is  explained  to  him  by  such 
agent,  he  has  the  absolute  right  to  rely 
upon  such  statement  and  explanation, 
and  the  company  is  estopped  from  tak- 
ing a  position  inconsistent  with  or 
contrary  to  that  represented  by  such 
agent. 

Michigan  State  Ins.  Co.  v.  Lewis,  SO 
Mich.  41;  People's  F.  Ins.  Asso.  v. 
Goyne,  79  Ark.  315,  16  L.R.A.(N.S.) 
1180,  96  S.  W.  865,  9  Ann.  Gas.  373; 
Young  V.  Hartford  Ins.  Co.  46  Iowa, 
377, 24  Am.  Rep.  784;  Bush  v.  Missouri 
Town  Mut.  Ins.  Co.  85  Mo.  App.  166; 
Gish  V.  Insurance  Co.  of  North  Amer- 
ica, 13  L,R.A.  (N.S.)  850,  note. 

Messrs.  Webber  &  Webber,  for  ap- 
pellee : 

The  insured  having  died  while  in 
the  service  in  the  Army  or  Navy,  the 
insurance  company  is  not  liable  under 
the  policy  for  any  greater  sum  than 
the  amounts  actually  paid  to  the  com* 
pany  on  account  of  the  policy. 

3  Cooley,  Ins.  pp.  2217  et  seq. ;  Welts 
V.  Connecticut  Mut.  L.  Ins.  Co.  48  N.  Y. 
34,  8  Am.  Rep.  518,  affirming  46  Barb. 
412;  La  Rue  v.  Kansas  Mut.  L.  Ins.  Co. 
68  Kan.  539,  75  Pac.  494 ;  Ayer  v.  New 
England  Mut.  L.  Ins.  Co.  109  Mass. 
480;  4  Joyce,  Ine.  2d  ed.  3818  et  seq.; 
Moerschbaecher  v.  Supreme  Council, 
R.  L.  188  111.  9,  52  L.R.A.  281,  59  N.  B. 
17;  Garrity  v.  Catholic  Order  of  For- 
esters, 148  111.  App.  189.  affirmed  in 
24S  111.  411,  90  N.  E.  753;  Mutual 
Protective  League  v.  Langsdorf,  126 
III.  App.  572. 

Where  the  policy  specifies  the  occu- 
pation of  the  insured,  it  may  prohibit 


a  change  of  occupation  without  the 
consent  of  the  company. 

25  Cyc.  823;  Ayer  v.  New  England 
Mut.  L.  Ins.  Co.  109  Mass.  430;  Welts 
V.  Connecticut  Mut.  L.  Ins.  Co.  48  N. 
Y.  34,  8  Am.  Rep.  518. 

Authority  to  solicit  insurance,  i*e- 
ceive  and  write  applications  for  insur- 
ance and  forward  the  same  to  the  gen- 
eral agent  of  the  insurance  company, 
and  to  receive  and  deliver  policies  and 
collect  premiums  would  not  empower 
the  agent  to  waive  certain  provisions 
in  the  policy. 

American  Ins.  Co.  v.  Hornsbarger.  85 
Ark.  345,  108  S.  W.  213;  Fidelity  Mut. 
L.  Ins.  Co.  V.  Bussell,  75  Ark.  29,  86 
S.  W.  814;  Mutual  L.  Ins.  Co.  v.  Abbey, 
76  Ark.  828,  88  S.  W.  960. 

McCulloch,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Appellant  instituted  this  action 
against  appellee  to  recover  on  a  life 
insurance  policy  issued  by  the  latter 
on  March  6,  1915,  to  Arl  E.  Miller, 
who  died  at  Camp  Beauregard, 
Louisiana,  on  December  26,  1917, 
while  in  the  military  service  of  our 
government.  Death  of  the  insured 
resulted  from  pneumonia.  The  facts 
of  the  case  are  undisputed,  and  the 
trial  court  decided  that  there  was  no 
liability  under  the  policy,  except  to 
the  extent  of  the  small  sum  paid  to 
the  company  by  the  insured  as 
premiums. 

The  policy  contained  the  following 
clause:  "It  is  expressly  provided 
that  death  while  in  the  service  in 
the  Army  or  Navy  of  the  govern- 
ment in  time  of  war  is  not  a  risk 
covered  at  any  time  during  the  con- 
tinuance or  reinstatement  of  this 
policy,  for  any  greater  sum  than  the 
amounts  actually  paid  to  the  com- 
pany thereon.** 

There  is  another  clause  in  the  pol- 
icy which  reads  as  follows:  "This 
policy  shall  be  incontestable  two 
years  from  its  date,  except  for  non- 
payment of  premium  calls,  or  death 
while  engaged  in  or  caused  by  vio- 
lation of  the  law  or  while  in  the 
service  of  the  Amly  or  Navy  of  any 
government,  which  is  not  a  risk  cov- 
ered at  any  time  during  the  continu- 
ance or  reinstatement  of  this  policy 
for    any    greater    sum*   than    the 
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amounts  actually  paid  to  the  asso* 
elation  thereon." 

The  application  contained  a  clause 
similar  to  the  one  last  quoted.  The 
clauses  quoted  above  are  not  entirely 
consistent  with  each  other,  in  that 
the  one  first  quoted  provides  for  an 
exemption  from  liabUity  on  account 
of  death  of  the  assured  while  in  the 
Army  or  Navy  service  of  the  gov- 
ernment "in  time  of  war,"  and  the 
other  two  clauses  contain  much 
broader  provisions,  exempting  the 
company  from  liability  for  death 
while  in  the  Army  or  Navy  of  the 
government,  without  restriction  as 
to  it  occurring  during  time  of  war. 
The  death  of  the  assured  occurred 
while  he  was  in  the  military  service 
of  this  government  during  the  pe- 
riod of  the  war  with  the  Central 
Powers  of  Europe,  and  it  is  unim- 
portant, therefore,  to  attempt  to 
reconcile  the  apparently  conflicting 
clauses,  or  to  determine  which  of 
them  controls. 

It  is  suggested  by  learned  counsel 
for  appellant  that  the  above-men- 
tioned provisions,  exempting  the 
company  from  liability  under  the 
circumstances  named,  ought  to  be 
held  void  for  the  reason  that  it  is 
against  public  policy  to  permit  such 

contracts  of  insur- 
insnrance—  ance  to  be  made,  in 

loM  tn  miiuary  that  the  teudoucy  IS 
pVbue''7oiicT.       to  prevent  voluntary 

enlistments  in  the 
Army  or  Navy  of  the  government, 
or  to  induce  the  holder  of  such  a  pol- 
icy to  evade  or  resist  involuntary  en- 
listment under  the  Draft  Laws. 
We  do  not  think  the  argument  is 
well  founded.  An  insurance  com- 
pany has  the  right  to  select  the  par- 
ticular risks  it  is  willing  to  assume, 
and  there  is  no  public  policy  against 
a  contract  of  this  sort  exempting  the 
insurance  company,  in  advance,  from 
liability  for  death  of  the  insured 
while  in  the  military  or  naval  service 
of  the  government.  The  stipulation 
does  not  provide  for  a  forfeiture  of 
the  policy,  but  merely  for  an  exemp- 
tion from  liability  under  certain  cir- 
cumstances and  conditions.  It  holds 
out  no  inducements  to  the  assured 


to  refrain  from  enlistment  in  his 
country's  service,  and  does  not  con- 
stitute, in  any  sense,  an  agreement 
Qot  to  enlist  or  to  evade  the  Draft 
Law.  No  authorities  are  cited  by 
counsel  in  support  of  the  contention, 
and  we  are  unable  to  find  any  cases 
in  which  the  question  has  been 
raised.  The  subject  of  exemptions 
from  liability  on  inBurance  policies 
in  case  of  service  in  the  Army  or 
Navy  is  discussed  by  Mi*.  Joyce  in 
his  work  on  the  Law  of  Insurance, 
vol.  4,  §  2287,  but  there  is  no  sugges- 
tion there  by  the  author  of  any  ques- 
tion of  doubt  about  the  validily  of 
such  a  provision.  There  is  likewise 
a  discussion  on  the  subject  in  Cool- 
ey's  Briefs  on  the  Law  of  Insurance^ 
vol.  3,  pp.  227  et  seq.,  but  nothing  is 
said  by  that  author  about  the  possi- 
bility of  those  provisions  being  held 
to  be  void.  We  find  two  cases  on  the 
subject,  in  one  of  which  the  insur- 
ance company  was  held  not  to  be 
liable  under  such  an  exemption  (La 
Rue  V.  Kansas  Mut.  L.  Ins.  Co.  68 
Kan.  539,  75  Pac.  494),  and  in  the 
other  (Welts  v.  Connecticut  Mut.  L. 
Ins.  Co.  48  N.  Y.  34,  8  Am.  Rep.  518) 
the  company  was  held  liable  for  the 
reason  that  the  de&th  of  the  insured 
did  not  fall  within  the  terms  of  the 
exemption,  as  interpreted  by  the 
court  rendering .  the  decision.  In 
each  of  the  cases,  the  assured  was 
in  the  Service  of  the  government 
during  the  pendency  of  war ;  but  in 
one  of  the  cases  it  was  decided  the 
assured  was  not  in  the  military  serv- 
ice, and  that  the  case  was,  for  that 
reason,  not  within  the  exemption. 

The  trial  court  wAs,  therefore, 
correct  in  the  present  case,  in  hold- 
ing that  the  death 


of  the  insured  fell  fnemn»o»i« 
within  the  exemp-  *"  ''*'"■'• 
tion  clause  set  forth  in  the  policy. 

The  principal  contention  of  coun- 
sel for  appellant  is  that  there  was, a 
waiver  of  the  exemption  provision 
of  the  policy.  In  support  of  that 
contention  on  the  trial  below,  ap- 
pellant introduced  as  a  witness, 
Mr.  Scroggins,  who  testified  that 
he  was  the  agent  of  the  insur- 
ance company  at  Morrilton,  where 
Arl  E.  Miller  resided,  and  that  he 
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stated  to  Miller,  in  response  .to  an 
iaquiry  by  the  latter,  after  he  had 
enlisted  in  the  Army,  as  to  whether 
or  not,  under  the  tarms  of  the  pdicy, 
the  f  tdl  amount  would  be  paid  in  the 
event  of  death  while  in  that  service, 
that  he  (witness)  construed  the  pol- 
icy to  mean  that  there  was  only  an 
exemption  in  case  of  death  of  the 
assui^  in  battle,  and  that  the  ex- 
emption clause  did  not  apply  to  death 
from  natural  causes.  The  exact 
statement  of  the  witness  was  as  fol- 
lows: "He  asked  me  if  the  policy 
would  be  good  in  event  of  his  death 
in  the  service,  and  I  told  him  that  ijt 
was  my  construction  of  the  war 
clause  in  this  policy,  if  he  died  of 
natural  causes,  it  would  be  paid,  but 
if  he  died  by  violence,  while  in  battle, 
it  would  not.  I  also  called  his  atten- 
tion to  the  Fulkerson  daim  as  my 
conclusion  of  the  matter.  And  he 
says,  'Well,  if  it  won't  be  good,  I 
don't  want  to  pay  any  more,  -but  if 
it  will,  I  want  to  continue  my  pol- 
icy ;'  and  I  told  him  it  would  be  good 
in  event  of  his  death  by  natural 
causes.  So  one  year's  premium  was 
paid  to  me  a  few  days  later,  almost 
on  the  same  spot  of  ground.  .  .  . 
Mr.  Ben  Fulkerson  had  a  policy.  He 
volunteered  in  the  service  at  Jeffer- 
son Barracks,  Missouri,  in  Septem- 
ber, 1916,  and  this  country  was  not 
at  war  at  that  time,  and  he  died  of 
contagious  disease  in  the  Army,  and 
the  company  paid  his  claim." 

The  witness  testified  that  hiB  was 
the  county  agent  for  the  company, 
and  that  his  duties  were  to  solicit 
insurance,  forward  applipations  to 
the  home  office  of  the  company,  and 
deliver  policies  sent  to  him  from  the 
home  office  for  that  purpose,  and  to 
collect  the  initial  premiums  on  de- 
livery of  a  policy.  He  also  testified 
that  he  sometimes  collected  pre- 
miums on  policies  already  delivered, 
but  that  this  was  generally  for  the 
convenience  of  the  parties,  though 
the  company  paid  him  a  commission 
on  all  such  collections. 

It  will  be  observed  that  the  pro- 
vision of  the  policy  now  under  con- 


sideration is  not  for  a  forfeiture,  but 
is  merely  an  exemption  from  liabil- 
ity on  account  of  death  occurring 
under  certain  circumstances.  It  is 
not  a  case  where  acceptance  of  pre- 
miums with  knowledge  of  the  for- 
feiture constitutes  recognition  of  the 
continued  valid  existence  of  the  pol- 
icy ;  nor  does  the  case  fall  within  the 
principle  that  a  forfeiture  is  waived, 
where  an  insurance  company,  when 
it  enters  into  a  contract,  has  knowl- 
edge through  any  of  its  authorized 
agents,  of  f  aqts  which  would  work  a 
forfeiture^  People^s  F.  Ins.  Co.  v. 
Goyne,  79  Ark.  815, 16  L.R.A.(N.S.) 
1180,  96  S.  W.  365,  9  Ann.  Cas.  378 ; 
Lord  V.  Des  Moines  F.  Ins.  Co.  99 
Ark.  476, 188  S.  W.  1008 ;  Peebles  v. 
Eminent  Household,  C.  W.  Ill  Ark. 
485, 164  S.  W.  296. 

There  was  no  forfeiture  provided 
for  at  all,  but  the  company  had,  as 
before  stated,  the  right  to  stipi^Iate 
under  what  circumstances  it  should 
be  liable.  The  assured  had  the  right 
to  pay  the  premium  and  continue 
the  policy  in  force  while  he  was  in 
the  military  service  of  the  govern- 
ment, notwithstanding  the  exemp- 
tion of  the  company  from  liability 
for  death  occurring  during  the  pe- 
riod of  that  service,  and  the  mere 
acceptance  by  the  company  of  the 
premium,  with  knowledge  of  the  fact 
that  the  assured  was  in  the  military 
service  of  the  gov- 
ernment, did  not  r^T^eitii.^ 
constitute-  a  waiver  JJSSuS^*  ** '' 
of  the  stipulation  in 
regard  to  exemption.  In  other 
words,  when  the  assured  paid  his 
premium,  his  policy  was  kept  in 
force,  and  would  have  remained  in 
force,  if  the  assured  had  survived 
the  period  of  his  service  in  the 
Army. 

Conceding,  therefore,  that  the 
knowledge  of  Scrpggins,  the  agent 
of  the  company,  was  the  knowl- 
edge of  the  company  itself,  there 
was  no  waiver  on  account  of 
acceptance  of  the  premium,  with 
knowledge  of  the  fact  that  the 
assured  was  serving  in  the  Army. 
The    statement   of   Mr.    Scroggins 
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to    the    assured    on    the    occasion 

mentioned  by  Scrog- 
by  airent— «ffeet.  gfins  as  to  his  inter- 
pretation of  the  ex- 
emption clause  of  the  policy  was  not 
binding  on  the  company,  for  it  was 
not  done  within  the  apparent  scope 
of  the* agent's  authority.  There  is 
not  the  slightest  evidence  that  the 
statement  was  made  for  the  fraudu- 
lent purpose  of  inducing  Miller  to 
pay  the  premium,  or  that  it  was  not 
made  in  good  faith  in  response  to 
Miller^s  inquiry.  It  was  only  an  ex- 
pression, given  in  obvious  good  faith, 
of  the  personal  opinion  of  the  wit- 
ness as  to  the  proper  construction  of 
the  language  of  the  policy.  Scrog- 
gins  had  no  authority  to  issue  poli- 
cies, or  to  alter  or  interpret  the 
terms  thereof.  The  policy  had  al- 
ready been  issued  and  delivered  more 
than  two  years  before  this  conver- 
sation occurred,  and  the  agent  had 
no  duty  to  perform  with  respect  to 
the  matter,  and  it  was  entirely  be- 
yond the  apparent  scope  of  his  au- 
thority to  advise  the  assured  as  to 
the  legal  effect  of  the  various  clauses 
in  the  policy.  Home  F.  Ins.  Co.  v. 
Wilson,  109  Ark.  324,  159  S.  W. 
1113. 

Counsel  rely  especially  on  the 
case  of  Standard  Life  &  Acci.  Ins. 
Co.  v.  Schmaltz,  66  Ark.  688, 74  Am. 
St.  Rep.  112,  53  S-  W.  49,  where  the 


court,  held  that  knowledge  on  the 
part  of  the  company,  at  the  time  of 
the  issuance  of  an  accident  policy, 
that  certain  risks  necessarily  per- 
tained to  the  occupation  and  employ- 
ment of  the  assured,  constituted  a 
waiver  of  a  provision  in  the  policy 
exempting '  the  company  from  such 
liability.  We  think  that  decisi(»i 
has  no  application  to  the  facts  of 
the  present  case,  for  in  that  case  the 
policy  would  have  had  no  force  at  all, 
unless  it  embraced  the  risks  men- 
tioned in  the  exemption  clause,  and 
the  knowledge  of  the  company  of 
the  existence  of  facts  which  brought 
the  circumstances  of  the  assured 
within  the  exemption  clause  neces- 
sarily operated  as  a  waiver,  by  treat- 
ing the  policy  as  being  in  force  not- 
withstanding the  facts  which  would 
render  it  inoperative.  Here  we  have 
a  case,  as  before  stated,  where  the 
policy  remains  in  force,  notwith- 
standing the  temporary  existence  of 
conditions  —  i.  e.,  the  service  by  the 
insured  in  the  Army — ^which  ex- 
empted the  company  from  liability, 
and  the-  mere  acceptance  of  premi- 
ums with  knowledge  of  that  service 
did  not  constitute  a  waiver  of  the 
exemption. 

Our  conclusion  is  that  the  Cir- 
cuit Court  was  correct  in  its  decision, 
and  the  judgment  is,  therefore,  af- 
firmed. 


ANNOTATION. 


t  provuions  in  life  or  accident  policy 
military  service* 


This  annotation  supplements  that 
accompanying  Kelly  v.  Fidelity  Mat. 
L.  Ins.  Co.  4  A.L.R.  848,  where  the 
earlier  cases  on  the  subject  are  con- 
sidered. A  search  has  disclosed  but 
two  subsequent  cases  on  the  question. 

In  Malone  v.  State  L.  Ins.  Co.  (1919) 
—  Mo.  App.  — ,  218  S.  W.  877,  where 
the  policy  provided  that  if  the  insured 
should  engage  in  any  military  or  naval 
service,  and  should  die  "while  so  en- 
gaged, as  the  result  of  such  service,  or 
within  six  months  thereafter,"  the  lia- 
bility should  be  limited  to  a  return  of 
the  premiums  paid,  it  was  held,  follow- 


ing Redd  V.  American  Cent.  L.  Ins.  Co. 
(1918)  200  Mo.  App.  383,  207  S.  W. 
74  (set  out  at  p.  850  of  the  prior  anno- 
tation), that  the  insured  entered  the 
military  service  when  he  passed  the 
required  examination,  took  the  oath, 
enrolled,  and  subjected  himself  to  mil- 
itary orders,  and,  it  appearing  that  he 
continued  in  such  service  until  his 
death,  it  was  held  that  there  could  be 
no  question  that  he  died  "while  so  en- 
gaged;" but  it  was  held  that  under 
the  provision  of  the  policy  it  devolved 
upon  the  Insurer,  in  order  to  escape 
liability,  not  only  to  prove  that  the  in- 
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sured's  death  occurred  while  he  was 
engaged  in  military  service,  but  also 
that  death  resulted  from,  or  was 
caused  by,  such  service,  and  where  the 
insurer  introduced  no  evidence  as  to 
the  cause  of  the  insured's  death,  and 
the  plaintifTs  evidence  only  tended  to 
show  that  the  insured  died  while  in 
military  service,  from  an  accidental 
gunshot  wound  from  a  gun  in  the 
hands  of  another  soldier,  it  was  held 
that  the  insurer  had  failed  to  prove 
that  the  insured's  death  was  the  re- 
sult of  his  military  service.  The  court 
distini^ished  the  reported  case  (MIL* 
LER  V.  Illinois  Bankers'  Ufe  Asso. 
ante,  378)  on  the  ground  that  the 
provision  of  the  policy  involved  in  that 
ease  was  different,  and  said :  "In  that 
case  the  war  risk  clause  exempted  the 
insurer  from  liability  'provided  that 
death,  while  in  the  service  in  the  Army 
or  Navy  of  the  government  in  time  of 
war,'  should  occur.  The  court  very 
properly  held  that  if  the  insured  died 
while  at  a  military  training  camp, 
after  enlisting  in  the  United  States 
Army  during  the  late  war  with  6^- 
many,  there  was  no  liability.  But 
there  was  no  further  restrictive  clause 
in  that  policy  limiting  the  death  while 
in  military  service  only  to  such  death 
as  resulted  from  such  service,  as  does 
the  policy  now  in  question.  That  case, 
therefore,  is  not  in  point." 
In   Myli   v.  American   L.  Ins.   Co. 


(1919)  _  N-  D.  — ,  —  A-L.B.  —^  175 

N.  W.  631,  it  appeared  that  the  insured 
enlisted  in  the  Navy  during  the  World 
War,  and  was  assigned  to  an  institu- 
tion in  Minneapolis  for  training,  and 
that  while  there  he  contracted  influ- 
enza, from  which  he  died  in  the  city 
hospital.  The  insurer  contested  li- 
ability, except  for  a  limited  sum, 
claiming  to  be  relieved  from  paying 
the  face  of  the  policy  by  a  clause  pro- 
viding that,  "if  within  five  years  from 
date  hereof  the  death  of  the  insured 
shall  occur  while  engaged  in  military 
or  naval  service  in  time  of  war,  with-- 
out  previously  having  obtained  from 
the  company  a  permit  therefor,  the 
compansr's  liability  shall  be  limited," 
but  it  was  held  that  this  provision  did 
not,  under  the  fa^,  exelude  liability 
for  the  face  of  the  policy;  that  such 
provision  should  be  construed  in  con- 
nection with  a  clause  providing  for 
double  indemnity  in  the  event  of  ac- 
cidental death  not  ''resulting  from 
military  or  naval  service  in  time  of 
war,'*  and  another  clause  providing 
for  double  indemnity,  '^excluding 
.  .  .  injuries  resulting  from  mil- 
itary or  naval  service  in  time  of  war," 
and  that  when  so  construed  the  provi- 
sion exempted  the  insurer  from  liabil- 
ity for  the  face  of  the  policy  only 
where  death  was  occasioned  by  an  ex- 
tra hazard,  incident  to  military  or 
naval  service*  J.  T.  W. 


ESTHER  A.  MUNDELL,  Appt., 

V. 

J.  H.  WELLS  et  al.,  Respts. 
E.  B.  TAYLOR,  Intervener,  Appt. 

CmUfortUa  Supreme  Court  (In  Banc)'-^Oetober  S,  1919* 

(_  CaL  — ,  184  Pac.  666.) 

Constitutioiial  law  —  due  process  —  appHcation  of  cash  bail  to  fliio. 

1.  A  statute  permitting  the  application  of  cash  ball  to  payment  of  the 
fine  imposed  upon  accused  is  not  an  unconstitutional  discrimination  against 
the  one  making  the  deposit  in  favor  of  sureties  on  a  bail  bond. 

[See  note  on  this  question  beginning  on  page  389.] 
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Money  in  court  —  action  to  recover  — 
liability  of  derk. 

2.  One  furnishing  cash  bail  for  an 
accQsed,  which  is  placed  in  custody  of 
the  clerk  of  the  court,  has  no  right  of 
action  against  the  latter  upon  his  obey- 
ing an  order  of  the  court  to  apply  a 
portion  of  the  bail  money  in  satisfac- 
tion of  the  fine  imposed  upon  ac- 
cused. 

[See  3  R.  C.  L.  80;   22  R.   C.  L. 

481.] 

Ball  —  right  to  apply  in  satisfaction 
of  fine. 

3.  The  court  is  not  required  to  pro- 
tect the  rights  of  one  who  deposits 
money  as  bail  for  an  accused,  under 
a  statute  providing  that  money  so 
deposited  may  be  applied  in  satisfac- 
tion of  a  fine  imposed  upon  accused. 

—  right  to  surrender  prineipaL 

4.  Persons  who  advance  cash  bail 
for  an  accused  are  not  entitled  to  sur- 
render accused  in  exoneration  of  their 
bail,  as  in  case  of  obligors  on  a  bail 
bond. 

—  cadi  ---  irregular  deposit  —  effect. 

5.  That  money  intended  as  cash  bail 
for  an  accused  reaches  the  court 
through  the  hands  of  the  sheriff,  when 
it  should  have  been  deposited  direct- 
ly by  the  owner,  does  not  entitle  the 
owner  to  its  return,  instead  of  being 


applied  to  the  satisfaction  of  the  fine 
as  required  by  statute. 
[See  8  R.  C.  L.  30.] 

—  presumption  as  to  ownership. 

6.  The  money  deposited  for  bail  in 
a  criminal  action  is  regarded  as  the 
property  of  accused. 

[See  3  R.  C.  L.  30.] 

—  contest  between  strangers  —  who 
entitled  to  money. 

7.  When  money  deposited  as  bail 
for  an  accused  is  claimed  under  at- 
tachment against  him,  and  by  the  one 
making  the  deposit,  the  court  will  de- 
termine which  is,  in  equity  and  good 
conscience,  entitled  to  the  fond,  not- 
withstanding l^e  statute  provides 
that  the  sorpLus,  after  payment  of  the 
fine,  shall  be  returned  to  accused. 

—  right  as  agiunst  altacUnc  credit- 
ors. 

8.  One  depositing  cash  bail  for  an 
accused  is  entitled  to  its  return  as 
against  the  claim  of  an  attaching 
creditor  of  accused. 

[See  3  R.  C.  L.  30.] 
Costs  —  against  custodian  of  balL 

9.  Costs  will  not  be  awarded  against 
a  clerk  of  court,  sued  for  return  of 
cAsh  bail  which  has  been  applied,  by 
direction  of  the  court,  in  8Atl8factio& 
of  the  fine,  since  he  is  a  mere  custo- 
dian of  the  fund. 

[See  7  R.  C.  L.  790.] 


Appeals  by  plaintiff  and  intervener  from  ia  judgment  of  the  Superior 
Court  for  Contra  Costa  County  (Barber,  J.)  in  favor  of  plaintiff  in  part 
only,  dismissing  the  action  as  to  the  defendant  surety,  and  adjudging  that 
intervener  take  nothing,  in  an  action  brought  to  recover  an  amount  de- 
posited with  defendant  Wells  as  bail  in  a  certain  cause.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  S.  Peery  for  appellant     the  money  by  reason  of  an  attach- 


Mundell. 

Mr.  E.  B.  Taylor  in  propria  persona. 

Messrs.  T.  D.  Johnston,  A.  B.  Tin- 
ning, Alfred  C.  Skaife,  and  Guy  Le 
Roy  Stevick  for  respondents. 

Melvin,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  sued  as  assignee  of  W, 
A.  Mundell  for  $2,000  deposited 
with  defendant  Wells,  who  is  ex 
officio  clerk  of  the  superior  court  of 
Contra  Costa  county,  as  hail  in  the 
case  of  the  People,  etc.,  v.  R.  B. 
Cradlebaugh.  The  corporation  de- 
fendant is  the  surety  on  the  official 
bond  of  Mr.  Wells,  and  the  inter- 
vener Taylor  asserts  an  interest  in 


ment  and  judgment  against  Cradle- 
baugh. Tne  plaintiff  and  the  inter- 
vener Taylor  are  the  appellants. 

Cradlebaugh  was  charged  with  a 
misdemeanor  triable  in  the  superior 
court.  After  his  arrest  he  was  re- 
leased on  cash  bail  of  $2,000,  de- 
posited in  that  behalf  by  W.  A. 
Mundell,  who-  had  borrowed  the 
money  for  that  purpose.  He  was 
preliminarily  examined,  was  held 
to  answer,  and  his  bail  was  fixed  at 
$2,000.  At  his  request,  the  fund  de- 
posited at  the  time  of  his  aJrrest 
was  transmitted  to  the  county  clerk. 
Cradlebaugh  was  tried  and  convict- 
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ed ;  was  readmitted  to  bail  pending 
fientence;  and  the  money  in  the 
hands  of  Mr.  Wells,  as  clerk  of  the 
court,  was,  by  order  of  court,  ac- 
cepted as  security  for  his  due  ap« 
pearance  for  sentence. 

Cradlebaugh  appeared  for  sen- 
tence, as  ordered,  and  his  counsel  in  ' 
open  court,  not  in  his  behalf  but  for 
those  who  had  advanced  the  money 
in  lieu  of  bail,  sought  to  surrender 
him  into  custody,  and  asked  for  an  « 
order  remitting  the  bail  money 
'to  the  parties  who  put  it  up,  and 
for  the  purpose  of  filing  new  bonds 
later  on.''  The  court  did  not  act 
apon  the  suggestion  of  surrender, 
nor  was  there  any  ruling  upon  the 
motion  to  return  the  money.  Gradle- 
baugh  was  arraigned  and  sentenced 
to  imprisonment  for  one  year  in  the 
county  jail,  and  to  pay  a  fine  of  $1,- 
000. 

After  notice  of  appeal,  the  court, 
on  request,  fixed  bail  on  appeal,  the 
amount  being  $2,000.  Counsel  for 
the  prisoner  then  asked  that  the 
bail  theretofore  deposited  be  exon- 
erated. The  court  instructed  him  to 
draw  the  order  and  present  it  to  the 
district  attorney.  Later  in  the  day 
the  district  attorney  asked  for  an 
order  directing  the  clerk  to  apply 
$1,000  of  the  fund  in  his  hands  to 
the  satisf  a.etion  of  the  fine  imposed 
upon  Cradlebaugh.  After  argu- 
ment upon  this  matter,  the  court  di- 
rected the  clerk  to  satisfy  that  part 
of  the  judgment  imposing  a  fine  out 
of  the  money  in  his  custody.  He 
obeyed  this  order  and  offered  the 
$1,000  remaining,  after  satisfaction 
of  the  fine,  to  Cradlebaugh.  This 
sum,  however,  was  sought  to  be  at- 
tached in  the  hands  of  the  clerk  by 
Mr.  Taylor,  in  an  action  brought  by 
him  against  Cradlebaugh  to  recover 
$500  as  a  fee  for  his  services  as 
counsel  in  the  criminal  action*  Mr. 
Taylor  recovered  a  judgment 
against  Cradlebaugh,  which  was  in 
force  at  the  time  of  the  trial  of  the 
case  at  bar. 

Upon  these  facts  the  superior 
court  gave  judgment  for  plaintiff 
against  Mr.  WeUs,  as  derk,  for  the 
sum  of  $1,000    remainilQg  in  his 

7  A.L.R. — 25. 


hands  after  satisfying  the  fine  im- 
posed upon  Cradlebaugh.  The  court 
dismissed  the  action  agaiiist  ^he 
sureties  on  the  clerk's  bond  and  ad- 
judged that  the  intervener  take 
nothing. 

Appellants,  Mrs.  Mundell  and  Mr. 
Taylor,  contend  that  the  offer  to 
surrender  Cradlebaugh  into  custody 
was  sufficient  to  exonerate  the  bail ; 
that  the  fund  on  deposit  was  not 
the  property  of  the  defendant  in  the 
criminal  a^ion,  out  of  which  a  fine 
might  be  satisfied;  and  that  such 
payment  of  the  fine  deprived  the 
real  owner  of  that  amount  without 
due  process  of  law. 

Even  if  appellants  could  uphold 
their  declaration  that  the  money  de- 
posited as  bail  was  not,  in  the  con- 
templation of  law,  the  property  of 
Cradlebaugh,  but  of  the  person  who 
furnished  it  for  that  use,  they  could 
not  prevail  in  this  action  against 
Wells,  who,  as  county  clerk  and  ex 
officio  clerk  of  the  superior  court, 
only  performed  his  duty  as  a  min- 
isterial officer  of  the  court,  acting 
under  the  order  of  the  judge  of  said 
court,  when  he  applied  half  of  the 
fund  to  the  satis-  ^^^^  ^^  co«rt- 
faction  of  the  fine,  a^ion  t?  *^*"' 
Regarding  that  por-  ItToySTertf"" 
tion  of  the  fund, 
they  can  have  no  possible  recourse 
against  defendant  Wells.  The  court 
had  jurisdiction  of  the  subject- 
matter  and  could  order  the  disposi- 
tion of  the  money  in  custodia  iegis. 
If  the  clerk  had  disobeyed  the  order 
of  the  court  in  this  case,  he  would 
have  been  guilty  of  contempt  of 
court.  A  ministerial  officer  is  pro- 
tected and  justified  when  acting  un- 
der a  process  or  order  of  a  court 
possessing  general  jurisdiction  over 
the  subject-matter,  in  spite  of  any 
errors  committed  by  the  court  issu- 
ing the  process  or  giving  the  order. 
22  R.  C.  L.  481. 

But  the  court  acted  correctly,  and 
fully  within  ite  powers,  in  making 
the  order  of  which  appellante  com- 
plain. Section  1295  of  the  Penal 
Code  provides  for  the  deposit  of 
money  for  the  release  from  custody 
of  a  person  held  to  answer.    Section 
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1297  is  as  follows:  ''When  money 
has  been  deposited,  if  it  remains  on 
deposit  at  the  time  of  a  judgment 
for  the  pa3mient  of  a  fine,  the  comity 
clerk  must,  under  the  direction  of 
the  court,  apply  the  money  in  satis- 
faction thereof,  and  after  satisfying 
the  fine  and  costs,  must  refund  the 
surplus,  if  any,  to  the  defendant." 

It  will  thus  be  seen  that  in  con- 
templation of  law,  so  far  as  the 
criminal  action  is  concerned,  the 
money  deposited  for  the  purpose  of 
insuring  a  defendant's  appearance  is 
Baii-ritrnt  to       his  money,  and  the 

apply  In  sutU-  COUrt  IS  nOt  re- 
faction of  line,      q^jj^j     ^     protect 

the  supposed  rights  of  anyone  who 
may  have  advanced  it  for  him. 
There  is  no  pretense  that  Cradle- 
baugh  in  the  criminal  action  sur- 
rendered himself  into  custody.  His 
counsel,  in  making  the  motion,  was 
seeking  to  protect  the  rights  of  the 
person  or  persons  who  had  ad- 
vanced the  money,  as  if  bondsmen 

had  appeared  upon 
a  written  obliga- 
tion. But  persons 
who  advance  money  in  lieu  of  bail 
are  not  in  the  same  position  as  sure-^ 
ties  on  a  bond,  and  have  no  such 
rights. 

When  the  defendant  in  the  crim- 
inal action  appeared  for  sentence, 
the  counsel  for  Cradlebaugh,  ad- 
dressing the  court,  said:  ''Now  if 
the  court  please,  at  this  time,  at  the 
request  of  the  bondsmen,  I  will  ask 
for  an  order  of  court  surrendering 
the  defendant  into  custody,  and  for 
an  order  of  the  clerk  remitting  the 
bail  money  back  to  the  parties  who 
put  it  up,  and  for  the  purpose  of 
filing  new  bonds  later  on." 

The  court  then  proceeded  to  pro- 
nounce judgment.  From  the  fore- 
going it  will  be  seen  that  there  was 
no  offer  of  the  defendant  in  the 
criminal  action  to  surrernder  him- 
self "to  the  offleer  to  whom  the  com- 
mitment was  directed*' — a  prereq- 
uisite to  the  I'etum  of  the  bail 
money.  Penal  Code,  §  1302.  There- 
fore the  court  was  not  called  upon  to 
rule  upon  the  motion  to  order 
Cradlebaugh  into  custody.    Conse- 


quently, the  money  in  tte  hands  of 
tiie  clerk  was  a  fund  remaining  on 
deposit  "at  the  time  of  a  judgment 
for  the  pasrment  of  a  fine."  Under 
the  statute  (Penal  Code,  §  1297) 
there  was  but  one  correct  method  of 
disposing  of  half  of  it.  The  court 
adopted  that  method. 

Appellant  Mundell  contends  that 
the  statute  (Penal  Code  §  1297)  is 
unconstitutional,  in  that  it  deprives 
of  property,  without  due  process  of 
law,  the  person  who  advances  the 
money  for  bail,  by  placing  him  in  a 
different    and    less 

advantageous   posi-  faw!I^\Sf**"** 
tion  than  the  surety  proee»«.^ppii. 

on  a  bail  bond.  Siil^fo  «»"•"* 
There  is  no  force  in 
this  contention.  There  is  no  consti- 
tutional reason  why  one  who  ad- 
vances cash  in  lieu  of  bail  money 
should  occupy  the  identical  position 
of  a  surety  on  a  written  contract. 
The  latter  is  bound,  and  the  court, 
clerk,  and  sheriff  are  bound,  by  the 
strict  terms  of  the  written  promise, 
while  the  measure  of  the  depositor's 
liability,  as  well  as  of  the  correl- 
ative duties  of  the  court  and  its  of- 
ficers, is  to  be  found  in  the  statutes. 
The  law  does  not  provide  for  a  writ- 
ten agreement  between  the  state  and 
one  who  advances  cash  in  lieu  of 
bail.  It  attributes  the  ownership  of 
such  a  fund  to  the  defendant,  and 
one  who  furnishes  money  for  the  re- 
lease of  a  person  held  under  a  crim- 
inal charge  is  presumed  t#  know 
that  fact.  It  is  argued  that  the 
sheriff  had  no  right  to  accept 
the  money  originally,  and  that  the 
clerk,  therefore,  could  not  receive  it 
In  lieu  of  bail.  But  it  is  not  con- 
tended that  the  money  was  not  ad- 
vanced for  the  purpose  of  obtaining 
Cradlebaugh's  release.  If  it  finally 
reached  the  proper  judicial  custody, 
and  Cradlebaugh  was  in  fact  per- 
mitted to  go  at  large,  the  plaintiff 
Mrs.  Mundell  cannot  complain  be- 
cause the  purpose  Baii-ea.h- 
of  the  pa3nnent  by  irremiar 
her  assignor  was  *«p-"—f*«*- 
accomplished  not  by  a  direct  deposit 
in  court,  but  through  the  agency  of 
the  sheriff,  who  receipted  for  $2,000, 


MUNDELL  V-  WELLS. 

( —  Ool.  — ,  184  Pac.  666.) 


d87 


'"being  bail  money,  ease  of  R.  B. 
Heniy"     (one     of    Chradlebaugh's 
aliases). 
That  the  money  deposited  for  bail 

in  a  criminal  action 

!e»bip.  is  regarded  as  the 
defendant's     prop- 
erty is  a  rule    sustained    by    the 


••  to  o 


same  rule,  are  State  v.  Wisnewski, 
134  Wis.  497, 114  N.  W.  1118;  State 
V.  Ross,  100  Tenn.  308,  45  S.  W. 
673 ;  People  ex  rel.  Meyer  v.  Gould, 
88  Misc.  505,  77  N.  Y.  Supp.  1067, 
and  State  v.  Owens,  112  Iowa,  403, 
84  N.  W.  529.  But  it  is  suggested 
very  earnestly  that  in  California  an 


weight  of  authority.    In  People  ex '   entirely    different    rule    has    been 


rel.  Gilbert  v.  Laidlaw,  102  N.  Y. 
688,  7  N.  E.  910,  the  court,  constru- 
ing statutes  very  similar  to  §S  129& 
et  seq.  of  the  Penal  Code  of  Call 
f omia,  used  tiie  following  language : 
''All  these  sections  treat  tbe  money 
deposited  as  belonging  to  the  de- 
fendant^ and  in  all  cases  where 
money  is  deposited  in  Ueu  of  bail  it 
may  be  applied  in  paj^ment  of  any 
fine  imposed,  and  the  surplus,  if 
any,  after  the  fine  has  been  satis^ 
fied,  nuifit  be  returned  to  the  de- 
fendant. The  relator,  ipf^en  he 
deposited  this  money,  must  be  aft- 
suined  to  have  known  the  provi- 
sions of  these  statutes,  aifed  liie  de- 
posit must  have  been  made  in 
compliance  with  them.  Th^re  is  no 
auttiority  for  the  county  treasurer 
to  taise  a  deposit  in  lieu  of  bail  ex- 
cept by  virtue  of  these  statutes,  and 
the  deposit  must  be  made  in  strict 
conqdiance  with  the  statutes.  The 
statutes  may  have  been  framed  as 
they  are  for  the  very  purpose  of 
avoiding  a  dispute  like  that  which 
has  arisen  in  tihis  case.  If  the  con- 
tention of  the  relator  be  upheld, 
then  disputes  may  frequently  arise 
as  to  whose  money  was  deposited, 
and  the  county  treasurer  can  never 
know  with  certainty  to  whom  the 
money  is  to  be  returned,  and  the 
court  cannot  know  in  passing  sen- 
tence, or  in  making  its  order, 
'Whether  the  money  is  properly  ap- 
plicable upon  the  fine  imposed,  ft  is, 
therefore,  wiser  that  the  provisions 
of  the  irtatute  should  have  their  o1>- 
vious  meaning,  to  wtt,  the  money  is 
deposited  as  the  money  of  the  de- 
fendant, and  if  a  fine  is  ihfficted 
«pon  Mm,  it  may  be  used  to  pay  the 
fine,  and  the  surplus  is  to  be  re^ 
turned  to  him." 

Oflier  au(3iorities  upon  this  sub- 
ject, announcing  substantially  the 


adopted,  and  Hudson  v.  Police  Ct. 
—  Cal.  App.  — ,  178  Pac.  172,  is 
cited  to  support  this  theory.  That 
was  a  case  in  which  a  writ  of  re-, 
view  was  issued  against  the  police 
court  of  th^  city  of  Oakland,  and, 
after  hearing,  the  district  court  of 
appeal  aimuUed  a  judgment  forfeit- 
ing money  deposited  as  bail  and  ap- 
plying it  to  the  payment  of  a  fine. 
It  appears  from  the  opinion  in  that 
case  lAiat  before  trial  Mr.  Hudson, 
counsel  for  the  defendant  in  a  crim^ 
inal  action,  offered  to  surrender 
said  defendant.  There  seems  to 
have  been  no  question  regarding  the 
sufiiciency  of  this  offer,  and  the  dis- 
trict court  of  appeal  correctly  decid- 
ed that  the  court  was  bound  to 
accept  it  and  to  return  tiie  money  to 
the  counselor  who  had  deposited  it 
for  his  client.  In  the  case  at  bar 
the  facts  are  very  diifferent.  No  re- 
quest was  made  for  the  acc^tance 
of  defendant's  surrender  in  the 
criminal  action,  but  the  court  was 
asked  for  an  order  accepting  his  suiv 
render  by  his  bondsman.  He  had  no 
bondsman,  and  the  court  was  nei- 
ther bound  to  act  nor  to  regard  the 
request  for  the  order  as  a  personal 
surrender  by  Cradlebaugh  to  the 
sheriff. 

But  although,  as  between  defend- 
ant and  the  state,  the  money  de- 
posited in  lieu  of  bail  is  regarded 
as  a  defendant's  property  and  will 
be  applied,  so  far  as  necessary,  to 
the  satisfaction  of  a  fine,  neverthe- 
less, in  a  contest  like  the  one  waged 
in  the  case  at  bar,  involving  the 
residue  in  the  hands  of  the  clerk 
after  the  payment  of  the  fine,  the 
court  will  regard  the  clainoB  of  the 
person  wlio  advanced  the  fund  in 
order  to  bring  about  the  release  of 
the  individual  held  in  custody. 
While  it  is  true  that  the  statute  pro- 
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vides  for  the  pasntnent  to  the  defend- 
ant of  the  surplus,  if  any,  after  satis- 
faction of  the  fine  (Penal  Code,  § 
1297),  if  the  true  ownership  be  liti- 
gated, as  in  the  case  at  bar,  before  the 
refunding  contemplated  by  the  stat- 
ute, the  court  will 
twecn^ltranvera  inquire  who  is,  in 
7<rmoney"*''*       ©Quity     and     good 

conscience,  entitled 
to  the  money,  and  will  award  it  ac- 
cordingly. In  Way  v.  Day,  187 
Mass.  476,  73  N.  E.  643,  the  su- 
preme judicial  court  of  Massachu- 
setts was  considering*  a  judgment 
dismissing  a  bill  in  equity  whereby 
a  judgment  was  prayed  to  enforce 
an  assignment  by  Day  of  $800  de- 
posited as  bail,  and  remaining  in 
the  hands  of  the  clerk  of  the  su- 
perior court  after  Day's  conviction 
and  sentence.  It  was  found  in  the 
lower  court  that  Greer,  one  of 
the  defendants,  had  deposited  the 
money,  and  that  it  never  was  the 
property  of  Day,  and  that  court 
ruled  ^that,  while  Greer  cannot 
claim  against  the  commonwealth 
that  this  money  belongs  to  him,  and 
not  to  Day,  yet  this  rule  does  not 
protect  the  plaintiff  or  give  to  him 
any  rights  against  the  real  owner  of 
the  fund,  and  that  for  this  sole  rea- 
son the  bill  cannot  be  maintained." 
In  approving  this  ruling  aiid  the 
dismissal  of  the  bill,  the  supreme 
court  used  the  following  language : 
''Even  if  it  be  assumed  that  a  court 
of  equity  can  interfere  with  the 
power  and  duty  of  the  court  in 
which  the  money  is  deposited,  and 
direct  to  whom  it  shall  be  paid, — ^an 
assumption  attended  with  great,  if 
not  insuperable,  difficulties, — and 
even  if  it  be  further  assumed  that 
as  between  the  commonwealth  and 
Day  the  money  must  be  regarded  as 
belonging  to  Day,  and  not  to  Greer, 
and,  still  further,  that  the  court  in 
which  it  is  deposited  has  no  power 
to  order  it  to  be  paid  to  any  other 
person  than  to  Day  or  his  order  (see 
Edelsten  v.  Adams,  8  Taunt.  667, 
129  Eng.  Reprint,  600;  Douglass  v. 
Stanbrbugh,  3  Ad.  &  El.  316,  111 
Eng.  Reprint,  484 ;  Salter  v.  W^iner, 
6  Abb.  Pr.  191 ;  People  ex  rel.  Gil- 


bert V.  Laidlaw,  102  N.  Y.  688,  7 
N.  E.  910),  still  it  is  plain  that,  the 
money  being  in  fact  Greer's  and  not 
Day's  and  having  been  pledged  only 
for  a  certain  purpose.  Day  had  no 
authority,  express  or  implied,  to 
divert  it  to  a  different  purpose.  In 
equity  and  good  conscience  the 
money  should  go  to  Greer,  and  as 
against  him  the  assignment  by  Day 
to  the  plaintiff  must  be  regarded  as 
invalid  to  oonvey  any  interest  in  or 
right  to  the  fund,  and  equity  will 
not  lend  its  aid  to  enable  him  to  get 
possession  of  it." 

In  Wright  &  Taylor  v.  Dougherty, 
138  Iowa,  196,  116  N.  W.  908,  the 
question  presented  to  the  supreme 
court  was  whether  or  not,  when 
money  is  deposited  with  the  cleric  of 
a  court  by  a  friendly  third  person 
to  secure  the  release  from  custody 
of  one  under  indictment,  such  fund 
is  subject  to  seizure  in  satisfaction 
of  the  claims  of  judgment  creditors 
of  the  indicted  person.  After  re- 
viewing the  authorities  which  hold 
that,  as  between  the  state  and  the 
person  under  indictmedt,  the  money 
deposited  as  bail  may  be  used  in 
satisfaction  of  a  fine,  the  court  said : 
"True,  under  the  statute,  the  money 
is  to  be  deposited  in  the  name  of  the 
defendant,  and  perhaps  in  a  sense 
the  legal  title  thereto  is  to  be  re- 
garded as  in  him.  But  the  money  in 
the  hands  of  the  clerk  is  no  more 
than  a  deposit,  and  this  is  only  in 
favor  of  the  state,  the  other  party 
to  the  transaction ;  and  the  interest 
of  the  state  does  not  extend  to  the 
actual  ownership  of  the  money.  It 
goes  no  farther  than  that  the  de- 
fendant shall  appear  when  called 
for  trial,  and  that  the  deposit  shall 
be  available  out  of  which  to  pay  any 
fine  or  costs  that  may  be  assessed 
against  him.  This  the  depositor 
must  be  held  to  have  agreed  to.  The 
statute  goes  no  farther,  and  the 
cases  cited  go  no  farther.  As  be- 
tween the  depositor  and  the  defend- 
ant, or  his  creditors,  the  ordinary 
rules  of  property  obtain.**    ' 

We  are  of  the  opinion  that  the 
true  rule  is  dearly  set  forth  in  the 
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passages  quoted  above,  and,  there- 
llii»i»Bt  attaeb*    plus   remaining   in 

l«,  creditor..  ^^     ^^^^     ^j     ^^ 

county  clerk  after  satisfaction  of 
the  fine  was  properly  adjudged  to 
be  the  money  of  plaintiff.    We  also 

approve  of  that  part 
of    the    judgment 
imposing  costs  upon 
plaintiff.    Manifestly,  it  would  have 


Costi 


irainst 


of  kail. 


been  unjust  to  charge  costs  against 
the  officer  who  was  the  mere  custo* 
dian  of  the  fund. 
The  judgment  is  affirmed. 

We  concur:  Angellotti,  Gh.  J.; 
Shaw,  J. ;  Lennon,  J. ;  Olney,  J. ;  Wil- 
bur,  J. ;  Lawlor,  J. 

Petition  for  rehearing  denied 
November  6, 1919. 


ANNOTATION. 
Right  to  apply  cash  bafl  to  payment  of  fine. 


0«m«rml  role. 

In  jurisdictions  where,  by  statute, 
a  deposit  of  money  may  be  made  in 
lieu  of  bail  in  criminal  cases,  the  deci- 
sions are  unanimous  in  holding  that  a 
fine  imposed  on  the  accused  may  be 
satisfied  from  the  cash  deposit;  and 
this  is  true,  although  the  money  has 
been  furnished  by  a  third  person.  La 
Porte  V.  Williams  (1911)  17  Cal.  App. 
428,  120  Pac.  55;  Wills  v.  Neilan 
(1893)  88  Iowa,  548,  55  N.  W.  527; 
State  V.  Owens  (1900)  112  Iowa,  403, 
84  N.  W.  529;  Wright  &  Taylor  v. 
Dougherty  (1908)  .138  Iowa,  195,  115 
N.  W.  908;  People  ex  rel.  Meyer  v. 
Gould  (1902)  38  Misc.  505,  77  N.  Y. 
Supp.  1067,  alHrmed  in  (1902)  75  App. 
Div.  524,  78  N.  Y.  Supp.  279;  People 
V.  Burke  (1902)  38  Misc.  566,  78  N.  Y. 
Supp.  112,  11  N.  Y.  Anno.  Cas.  365,  17 
N.  Y.  Crim.  Rep.  28;  Alexander  v. 
Creamer  (1899)  46  App.  Div.  21 1»  61 
N.  Y.  Supp.  539 ;  People  ex  rel.  Gilbert 
V.  Laidlaw  (1886)  102  N.  Y.  588,  7  N. 
E.  910;  State  v.  Ross  (1898)  100  Tenn. 
303,  45  S.  W.  673 ;  State  v.  Wisnewski 
(1908)  184  Wis.  497,  114  N.  W.  1118. 

*That,  either  in  civil  or  criminal 
proceedings,  money  deposited  as  bail 
may  be  applied  to  the  satisfaction  of 
obligations  to  secure  which  the  de* 
fendant  is  held  to  bail,  regardless  of 
the  rights  of  third  parties  to  the 
money,  seems  settled  by  authority/' 
Alexander  v.  Creamer  (1899)  46  App. 
Div.  211,  61  N.  Y.  Supp.  539. 

"We  think  it  should  be  held,  as  a 
anatler  of  law,  that  the  money,  when 
received  by  the  clerk  pursuant  to  the 
order  made  by  the  court,  belon^red  to 


the  defendant,  .  .  •  and  that  the 
court  properly  directed  the  clerk  to 
apply  a  sufficient  amount  thereof  to 
satisfy  the  judgment  entered  against 
the  defendant."  State  v.  Owens  (1900) 
112  Iowa,  403,  84  N.  W.  529. 

The  California  statute  (Penal  Code, 
§  1297)  ''authorizes  the  application  of 
money  deposited  as  bail  in  satisfaction 
of  a  fine,. and  the  refunding  of  the 
surplus,  if  any,  to  the  defendant.''  Ia 
Porte  V.  Williams  (1911)  17  Cal.  App. 
428,  120  Pac.  55. 

A  Tennessee  act  (Shannon's  Code, 
§  7135)  provides  as  follows:  "When 
money  has  been  deposited,  if  it  remains 
on  deposit  at  the  time  of  a  judgment 
for  the  payment  of  a  fine  and  costs, 
the  clerk  shall,  under  the  direction  of 
the  court,  apply  the  money  in  satisfac- 
tion thereof,  paying  the  surplus,  if 
any,  to  the  defendant."  Under  this 
section  of  the  statute,  'it  is  clearly  the 
duty  of  the  court  to  direct  the  costs 
to  be  paid  out  of  the  sum  deposited, 
and  if  there  is  a  fine,  that  must  also 
be  paid,  and  until  this  is  done  the  fund 
cannot  be  withdrawn."  State  v.  Ross 
(1898)  100  Tenn.  803,  45  S.  W.  673. 

ApplleAtion  of  rule. 

In  La  Porte  v.  Williams  (Cal.)  su- 
pra, the  petitioner  was  arrested  for 
vagrancy,  and,  on  conviction  before 
the  police  court,  appealed  to  the  su- 
perior court.  The  judgment  was  af- 
firmed, and  the  superior  court  certified 
its  judgment  to  the  court  below,  direct- 
ing the  justice  to  apply  the  bail  n^pney 
to  the  extent  of  the  fine,  in  ei^eoutiim 
fif  the  judgment. ..  The  petitiOQier.  thene^ 
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upon  applied  for  a  writ  prohibiting 
the  justice  from  so  doing,  on  the 
ground  that  the  petitioner  or  her  coun- 
sel had  no  notice,  after  the  hearing 
on  appeal,  when  the  judgment  would 
be  rendered,  and  that  the  superior  , 
court  transmitted  its  findings  and 
judgment  to  the  lower  court  before 
the  expiration  of  ten  days.  It  was  held 
that  these  contentions  were  not  well 
founded,  and  since  the  Penal  Code  au- 
thorized the  application  of  money  de- 
posited as  bail  in  satisfaction  of  a  tine 
imposed,  the  police  court  was  author- 
ized to  apply  the  cash  bail  to  the  pay- 
ment of  the  fine,  on  the  superior 
court's  certification  of  its  judgment  af- 
firming the  police  court. 

But  in  Hudson  v.  Police  Ct.  (1918) 
—  CaL  App.  — ,  178  Pac.  172,  a  cash 
bond  deposited  with  the  clerk  of  court 
by  an  attorney,  to  secure  the  release 
of  his  client,  was  held  not  available 
for  the  payment  of  a  fine  imposed  on 
the  client^  when  the  attorney,  both  at 
the  time  of  the  trial  and  after  the 
client  pleaded  guilty,  appeared  per- 
sonally with  the  client,  offering  to  sur- 
render her  and  demanding  the  return 
of  the  money. 

In  Wright  &  Taylor  v.  Dougherty 
(1908)  138  Iowa,  195,  115  N.  W.  908, 
the  question  arose  whether  money  fur- 
nished by  a  third  person  as  bail,  to  se- 
cure the  release  of  one  charged  with 
crime,  was  subject  to  garnishment  at 
the  suit  of  the  creditors  of  the  accused, 
after  the  dismissal  of  the  indictment 
It  was  held  that  this  money  could  not 
be  garnished,  since  it  was  deposited 
for  the  purpose  only  of  assuring  that 
the  defendant  should  appear  when 
called  for  trial,  but  that  it  was  avail- 
able to  pay  Any  fine  or  costs  that  might 
be  assessed  against  the  accused. 

In  People  ex  rel.  Meyer  v.  Gould 
(1902)  75  App.  Div.  524,  78  N.  Y.  Supp. 
279,  aflirming  (1902)  38  Misc.  505,  77 
N.  Y.  Supp.  1067,  the  question  was 
whether  a  deposit  of  cash  made  in 
lieu  of  bail  by  a  person  indicted  for 
the  larceny  of  money  could  be  at- 
tached in  a  civil  action,  by  the  person 
whose  money  was  taken.  It  was  held 
that  the  deposit  was  answerable  only 
for  the  appearance  of  the  accused  at 


the  trial  and  for  any  fine  that  misht 
be  imposed. 

In  State  v.  Owens  (1900)  112  Iowa, 
403,  84  N.  W.  529,  a  preliminary  in- 
formation was  filed  against  t^e  de* 
fendant  and  another,  accusing  them 
of  the  crime  of  keeping  a  ganybling 
house.  They  appeared  to  that  infor- 
mation, and,  waiving  examination, 
were  held  to  answer  to  the  grand  jury, 
their  bail  being  fixed  at  $8(H)  each. 
A  check  for  $600,  made  by  a  third  per- 
son, was  deposited  with  the  clerk  of 
the  court,  in  lieu  of  a  bail  bond,  and 
the  defendants  were  released.  There- 
after the  grand  jury  returned  two  in- 
dictments against  one  of  the  defend- 
ants alone,  on  each  of  which  bail  was 
fixed  at  $600.  This  amount  was  after- 
wards reduced  to  $300  in  each  case, 
and  the  $600  check  was,  hy  consent  of 
the  party  making  it,  allowed  to  remain 
as  bail  for  the  defendant.  The  de- 
fendant pleaded  guilty  to  one  of  the 
indictments,  and  judgment  was  ren- 
dered that  he  should  pay  a  fine  and 
costs ;  and  on  the  same  day  the  defend- 
ant filed  an  application,  asking  the 
court  to  require  the  clerk  to  apply  so 
much  of  the  $300  deposited  as  cash 
bail  as  might  be  necessary  to  satisfy 
the  judgment  rendered  against  him. 
The  county  attorney  made  a  like  mo- 
tion on  the  same  day,  and  produced  a 
certificate  from  the  clerk,  showing 
that  the  bail  was  in  his  possession. 
In  the  meantime,  however,  the  person 
who  drew  the  check  for  th^  bail  filed 
a  motion  for  the  release  of  the  money, 
on  the  ground  that  he  had  surrendered 
the  defendant  to  the  sheriff.  It  was 
held  that  the  transaction  between  the 
defendant  and  the  third  person  was, 
in  effect,  a  loan  to  the  defendant,  and 
the  deposit  was  defendant's  and  could 
be  used  to  pay  the  fine  imposed,  re- 
funding to  the  defendant  the  surplus, 
if  any.  The  court,  after  quoting  the 
statute  allowing  cash  bail,  painted  out 
that  in  no  place  in  the  statute  was 
provision  made  for  the  deposit  of  cash 
by  a  third  person. 

In  Wills  v.  Nellan  (1893)  88  Io«ra» 
548,  66  N.  W.  627,  a  persMi  charged 
with  a  mtodemesnor  was  convicted  by 
a  police  judge,  and  sentenced  to  ftne 
or  imprisonment.   The  accused  elected 
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to  serve  the  imprisonment,  but  the 
court,  nevertheless,  ordered  that  the 
amount  of  the  fine  should  be  deducted 
from  a  cash  deposit  which  the  accused 
had  given  as  bail,  the  balance  of  the 
bail  to  be  returned  to  the  accused,  and 
the  accused  to  be  released  from  cus- 
tody. This  was  accordingly  done,  and 
the  accused  thereupon  instituted  an 
action  in  detinue  against  the  police 
judge.  The  authority  of  the  police 
judge  to  receive  the  certificate  of  de« 
posit  in  lieu  of  bail,  and  to  order  it 
applied,  for  the  payment  of  a  fine, 
was  not  questioned;  the  only  question 
being  whether  he  was  authorized  so  to 
apply  it  when  the  prisoner  preferred 
to  serve  the  jail  part  of  the  sentence. 
Answering  this  question  in  the  affirma- 
tive, Given,  J.,  said:  ^'The  judgment 
is  in  the  alternative,  and  would  be 
satisfied  by  either  payment  or  by  im- 
prisonment, but,  until  satisfied,  it 
might  be  enforced  either  by  collection 
or  by  imprisonment.  The  appellee  had 
the  right  to  pay  the  fine,  and  thereby 
avoid  imprisonment,  but  he  had  no 
right  to  elect  to  go  to  jail  instead  of 
paying  the  fine.  The  judgment  not  be- 
ing satisfied,  it  might  be  enforced 
either  by  collecting  the  fine  or  by  im- 
prisonment." 

In  People  v.  Burke  (1902)  38  Misc. 
566,  78  N.  Y.  Supp.  112, 11  N.  Y.  Anno. 
Cas.  365,  17  N.  Y.  Grim.  Rep.  28,  the 
defendant  was  adjudged,  for  abandon- 
ment of  his  wife,  to  contribute  a  week- 
ly amount  to  her  support.  Thereafter 
an  appeal  was  taken  and  allowed,  the 
defendant  depositing  f300  as  cash  bail 
with  the  city  chamberlain.  The  judg- 
ment of  the  lower  court  was  subse- 
quently afiirmed,  and  the  defendant 
surrendered  himself  and  was  com- 
mitted. The  defendant  then  filed  a 
motion  to  direct  the  city  chamberlain 
to  return  to  him  the  money  .deposited 
in  lieu  of  an  undertaking.  It  was  or- 
dered, however,  that  the  money  should 
be  applied  to  the  support  of  the  wife 
and  the  payment  of  costs  as  adjudged 
by  the  lower  court,  the  balance  only 
to  be  returned  to  the  defendant. 

In  People  ex  rel.  6ilb(Brt  v.  Laidlaw 
(1886)  102  N.  Y.  588,  7  N.  B.  910,  the 
relator  applied  for  a  writ  of  man- 
damus, addressed  to  the  county  treas- 


urer, commanding  him  to  return  a 
|300  cash  bond  which  the  relator  had 
deposited  as  bail  for  a  person  charged 
with  assault  It  appeared  that  the  ac- 
cused had  been  convicted  of  Uie  ofr 
fense  charged,  and  was  sentenced  to 
pay  a  fine  of  $250,  which  was  ordered 
to  be  paid  from  the  $300  deposited 
with  the  county  treasurer,  and  the  sur* 
plus  of  the  deposit  was  ordered  to  be 
refunded  to  the  accused.  The  fine  was 
so  satisfied,  and  the  balance  of  the 
deposit  was  turned  over  to  the  ac- 
cused. Under  statute,  it  was  provided 
that  the  defendant  might,  instead  of 
giving  bail,  deposit  the  amount  in 
cash,  and  "it  it  remain  on  deposit  and 
unforfeited  at  the  time  of  a  judgment 
for  the  payment  of  a  fine,  the  county 
treasurer  must,  under  direction  of  the 
court,  apply  the  money  in  satisfaction 
thereof;  and  after  satisfying  the  fine, 
must  refund  the  surplus,  if  any,  to  the 
defendant"  In  affirming  the  judg- 
ment of  the  special  term,  dismissing 
the  writ  of  mandamus,  Earl,  J.,  said: 
*'The  money  is  deposited  as  the  money 
of  the  defendant,  and  if  a  fine  is  in- 
flicted upon  him  it  may  be  used  to  pay 
the  fine,  and  the  surplus  is  to  be  re- 
turned to  him.  When  any  party  other 
than  the  defendant  makies  the  deposit 
for  him,  it  is  a  deposit  in  compliance 
with  the  statute,  and  the  money  is  thus 
devoted  to  the  purposes  of  the  statute, 
and  to  the  use  of  the  defendant  The 
certificate  which  was  issued  to  the 
plaintiff  in  this  case  certifies  that  the 
money  was  deposited  for  the  defend- 
ant. It  must,  therefore,  be  treated  as 
if  it  were  furnished  to  the  defendant 
and  the  deposit  had  been  made  by. 
him.*' 

In  State  v.  Ross  (1898)  100  Tenn. 
803,  45  S.  W.  673,  the  defendant  was 
indicted  for  larceny,  was  found  guilty, 
and  sentenced  to  prison.  He  appealed 
to  the  supreme  court,  and,  his  bail 
having  been  fix^d  at  |3,000,  a  cash  de- 
posit of  that  amount  was  placed  in 
the  hands  of  the  clerk  of  the  county 
criminal  court,  and  was  paid  over  by 
him  to  the  clerk  of  the  supreme  court. 
The  judgment  of  the  lower  court  was 
affirmed,  and  application  was  there- 
upon made  to  withdraw  the  cash  bail 
by  a  person  who  claimed  to  have  made 
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the  deposit  as  agent  for  the  defend- 
ant's mother,  to  whom,  it  was  alleged, 
the  money  belonged.  This  application 
was  made  on  the  theory  that  the  de- 
posit was  made  in  lieu  of  a  bond,  and 
that,  the  defendant  having  appeared 
and  been  sentenced  by  the  court,  the 
fund  could  no  longer  be  held.  The 
court,  after  quoting  sections  of  Shan- 
non's Code  which  provide  for  the  de- 
posit of  a  cash  bail  in  lieu  of  a  bail 
bond,  and  for  the  application  of  this 
deposit  for  the  payment  of  all  fines 
and  costs,  and  for  the  refunding  of 
the  surplus,  if  any,  to  the  defendant, 
held  that  the  costs  of  court  should  be 
deducted  from  the  money  on  deposit, 
and  the  balance  should  be  paid  over 
to  the  defendant,  or  to  such  person 
as  he  might  direct  by  proper  power  of 
attorney. 

In  State  v.  Wisnewski  (1908)  134 
Wis.  497,  114  N.  W.  1113,  the  defend- 
ant was  arrested  on  a  charge  of  for- 
gery, and,  on  failure  to  furnish  bail, 
was  committed.  He  was  afterwards 
admitted  to  bail;  the  sum  of  $800  in 
cash  being  furnished  by  one  Julius 
Wisnewski.  The  defendant  was  there- 
upon discharged  from  custody,  but 
was  subsequently  arrested  on  a  sec- 
ond charge  of  forgery,  for  which  he 
was  tried  and  convicted.  He  served 
his  term  in  prison,  and  during  that 
term  the  first  charge  remained  pend- 


ing, and  the  cash  bail  remained  on  de- 
posit. About  the  time  of  the  defend- 
ant's release  from  prison,  one  Edgar, 
an  attorney,  procured  authority  from 
the  defendant  to  represent  him  in  ob- 
taining the  1800  deposit,  and,  on  ai>- 
plication  of  Edgar  to  the  circuit  court, 
an  order  was  made  directing  the  clerk 
to  pay  Edgar  the  $800,  and  there- 
upon payment  was  made  accordingly. 
Thereafter  Julius  Wisnewski  made  ap- 
plication to  the  circuit  court  to  be 
made  a  party  to  the  proceeding  in- 
stituted by  Edgar,  and  for  the  vaca- 
tion of  the  order  previously  made  di- 
recting the  clerk  to  pay  the  $800  to 
Edgar,  and  asking  that  the  $800  be 
paid  into  court.  It  was  held  that  the 
statute  authorizing  the  defendant  to 
deposit  the  amount  of  bail  in  money, 
and  providing  for  the  payment  of  fines 
out  of  the  deposit,  and  the  return  of 
the  surplus,  if  any,  to  the  person  de- 
positing the  money,  contemplated  that 
the  cash  should  be  deposited  by  the 
accused ;  and  if  the  money  was  actual- 
ly furnished  by  a  third  person,  the 
defendant  would,  nevertheless,  be  en- 
titled to  the  surplus;  and  since  the 
money  had  been  paid  to  the  defend- 
ant's attorney,  on  order  of  the  defend- 
ant, the  attorney  could  not  be  required 
to  pay  it  into  court  for  the  benefit  of 
the  petitioner.  W.  F.  F. 


JAMES  T.  SMITH  et  al.,  Plffs.  in  Err., 

v. 

PEOPLE  OF  THE  STATE  OF  COLORADO. 

Colorado  Supreme  Court  (Dept.  Bfo,  l)^Oetoher  0,  19M9* 


(—  Colo.  — ,  184  Pac.  872.) 

Bail  —  forfeiture  —  insanity  as  defense. 

1.  That  the  principal  is  insane  and  in  custody  of  the  authorities  in  an* 
other  state  is  a  defense  to  a  proceeding  to  forfeit  his  bail  bond. 

[See  note  an  this  question  beginning  on  page  394.] 

Pleading  —  demurrer  —  effect. 

2.  A  demurrer  to  the  answer  in  a  return  day  of  the  recognisance,  and 
scire  facias  to  recover  the  penalty  on  a  was  in  custody  of  the  law  in  another 
bail  bond  admits  the  truth  of  its  alle-  state. 

gation  that  accused  was  insane  on  the         [See  21  R.  C.  L.  506.] 


SMITH  V.  PEOPLE.  S93 

( —  Colo.  — ,  184  Pac.  S7t.) 

Bail  —  object  of  recogniauuice.  taking  a  recofimizance  for  the  appear* 

3.  The    enrichment   of   the   public     ance  of  one  accused  of  crime, 
treasury  is  no  part  of  the  object  in         [See  3  R.  G.  L,  64.] 


Ebror  to  the  District  Court  for  Chaffee  County  (Cooper,  J.)  to  review 
a  judgment  sustaining  a  demurrer  to  the  answer  in  an  action  brought  to 
recover  the  penalty  on  a  bail  bond.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  A.  Rush  and  Foster  TeUer,  J.,  delivered  the  opinion  of 
Cline,  for  plaintiffs  in  error:  the  court: 


The  court  erred  in  sustaining  the 
demurrer  and  in  entering  judgment. 

Tanquary  v.  People,  25  Colo.  App. 
631,  139  Pac.  1118. 

The  object  of  a  recognizance  is  nqt 
to  enrich  the  treasury. 

United  States  v.  Feely,  1  Brock.  259, 
Fed.  Gas.  No.  15,082;  State  v.  Jack- 
schitz,  76  Wash.  263,  136  Pac.  182; 
McArdle  v.  McDaniel,  75  Ga.  270. 

Impossibility  of  performance  ex- 
cuses the  sureties. 

Bail  and  Recognizance,  2  R.  G.  L. 
T  67;  People  v.  Tubbs,  37  N.  Y.  586; 
People  v.  Manning,  8  Cow.  297, 18  Am. 
Dec.  451;  Com.  v.  Craig,  6  Rand.  (Va.) 
732;  Chase  v.  People,  2  Colo.  481; 
Russell  V.  State,  45  Ga.  9;  State  v. 
Hines,  37  Okla.  198, 131  Pac.  688,  Ann. 
Cas.  1916B,  431;  State  v.  Dykes,  127 
La.  53,  53  So.  407;  Hargis  v.  Begley, 
129  Ky.  477,  23  LwRJ^.(N.S.)  136,  112 
S.  W.  602;  State  v.  Traphagan,  45  N. 
J.  L.  134;  State  v.  McNeal,  18  N.  J.  U 
333;  People  v.  Perlstein,  28  N.  Y.  S.  R. 
402,  7  N.  Y.  Supp.  662;  Woolfolk  v. 
State,  10  Ind.  532 ;  Bank  of  Mt.  Pleas- 
ant v.  Pollock,  1  Ohk),  36;  Mather  v. 
People,  12  111.  9;  People  v.  Wissig,  7 
Daly,  23 ;  Scully  v.  Kirkpatrick,  79  Pa. 
324,  21  Am.  Rep.  62 ;  Wood  v.  Com.  17 
Ky.  L.  Rep.  1076,  33  S.  W.  729;  Fuller 
V.  Davis,  1  Gray,  612. 

Messrs.  T.  Lee  Witcher  and  A.  R 
MiDer,  for  the  People : 

The  sureties  were  not  released  from 
their  liability. 

Ringeman  v.  State,  136  Ala.  131,  34 
So.  351 ;  Taylor  v.  Taintor,  16  Wall.  366, 
21  L.  ed.  287,  36  Conn.  242,  4  Am.  Rep. 
60;  Piercy  v.  People,  10  111.  App.  219; 
Scully  V.  Kirkpatrick,  79  Pa.  324,  21 
Am.  Rep.  64;  Adler  v.  State,  35  Ark. 
517,  37  Am.  Rep.  48;  People  v.  Bart- 
lett,  3  Hill,  570;  State  v.  Edwards,  4 
Humph.  226;  Markham  v.  State,  33 
Tex.  Crim.  Rep.  91,  25  S.  W.  127;  Bon- 
ner V.  Com.  27  Ky.  L.  Rep.  652,  85  S. 
W.  1196;  State  v.  Funk,  Ann.  Cas. 
1912C,  748,  note. 


Plaintiffs  in  error  were  sureties 
on  a  criminal  recognizance  given  for 
the  appearance  of  one  Minnie  De 
Lage,  who  was  charged  with  a  fel- 
ony. On  the  return  day  of  the  re- 
cognizance the  defendant  did  not  ap- 
pear, and  the  bond  was  therefore 
forfeited,  and  a  scire  facias  issued, 
requiring  the  sureties  to  show  cause 
why  judgment  for  the  penally  named 
should  not  be  rendered  against  them. 
To  this  they  answered,  alleging  that 
the  accused  was  insane  on  the  re- 
turn day  and  was  still  insane;  that 
she  was  in  the  custody  of  the  sheriff 
of  a  county  in  Texas,  under  a  crimi- 
nal charge ;  and  that  there  was  then 
pending  in  Texas  a  proceeding  to  de- 
termine the  question  of  her  sanity. 
A  general  demurrer  to  the  answer 
was  sustained,  and  judgment  en- 
tered for  $1,000  against  said  sure- 
ties. They  bring  the  case  here  on 
error. 

The  demurrer  admits  the  allega- 
tions of  the  answer,  including  the  al- 
legation that  the  ac-  pieadiiigw 
cused  was  insane  on  denurrecw 
the  return  day  and  •"•'^*- 
when  the  answer  waa  filed,  and  was 
in  the  custody  of  the  law  in  Texas. 
There  is   therefore  presented   the 
question  whether  or  not  the  sureties 
are  relieved  from  their  obligation  to 
produce  their  principal  in  the  re- 
cognizance by  the  fact  that  she  is  in- 
sane and  in  the  custody  of  another 
state.    It  is  plain  that  the  purpose 
of  a  recognizance  is  merely  to  insure 
the     presence     for 
trial  of  a  person  ac  STeoInii^U^' 
cused  of  a  bailable 
offense.    The  enriching  of  the  public 
treasury  is  no  part  of  the  object  at 
which  the  proceeding  is  aimed. 

There  ifi  no  reason  for  penalizing 
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the  sureties  when  it  appears  that 
they  are  unable,  by  no  fault  of  their 
own  or  of  their  principal,  to  perform 
the  condition  of « the  bond.  More- 
over, to  produce  for  trial  an  insane 
person  would  serve  no  good  purpose, 
as  the  trial  could  not  proceed.  'Diese 
considerations  have  been  many  times 
recognized  by  the  courts,  which 
have  set  aside  forfeitures  and  va- 
cated judgments  on  bail  bonds  when 
the  principal  has  been  prevented  by 
death,  sickness,  or  insanity  from  ap- 
pearing as  required  by  the  bond. 
Such  cases  come  within  the  rule 
which  relieves  from  the  obligation 
of  a  contract  rendered  impossible  of 
performance  by  an  act  of  God. 
"Ordinarily,  insanity  of  the  princi- 
pal is  a  good  defense  for  nonper- 
formance of  the  obligation  of  the 
bond."  2  R.  C.  L.  p.  55,  ^  67. 

In  Chase  v.  People,  2  Colo.  481, 
this  court  held  that,  when  a  principal 
in  a  recognizance  was  on  the  return 
day  prevented  by  sickness  from  ap- 
pearing, such  sidmess  not  being  the 


result  of  fault  or  misconduct  on  his 
part,  a  judgment  of  forfeiture 
should  be  set  aside,  when  the  facts 
were  made  to  appear.  In  that  case 
it  was  held  that  the  costs  should  be 
paid  by  the  sureties.  In  Scully  v. 
Eirkpatrick,  79  Pa.  324,  !^1  Am.  Rep. 
62,  a  number  of  cases  are  cited  to 
the  effect  that  sickness  and  insanity, 
as  well  as  death,  excuse  performance 
of  the  condition  of  a  recognizance. 

The    rule    is    well  _tirteit»»«- 
settled,  and  has  our  tnaimntty  «• 
entire  approval.    It  *•'"••• 
may  be  that,  on  a  hearing  upon  an 
issue  made  as  to  the  alleged  insanity, 
it  will  appear  that  the  accused  is 
not  or  was  not  insane. 

The  judgment  will  be  reversed  on 
payment  of  costs  by  the  plaintiffs  in 
error,  and  such  further  proceedings 
may  be  had  in  the  cause  as  are  con- 
sistent with  the  views  hereinbefore 
expressed. 

Garrigues,  Ch.  J.,  and  Burke,  J., 

concur. 


ANNOTATION. 
Insanity  of  princ^^al  as  relieving  bafl  for  Us  nonappearaiioe. 


In  criminal  cases,  it  seems  to  be  well 
established  that  bail  will  be  exonerat- 
ed from  liability  for  failure  to  produce 
the  principal  at  the  trial  when  such 
failure  is  due  to  the  fact  that  the  prin- 
cipal is  in  confinement  because  of  his 
insanitf.  Com.  v.  Fleming  (1898)  15 
Ky.  L.  Rep.  491;  Wood  v.  Com.  (1896) 
17  Ky,  L.  Rep.  1076,  88  S.  W.  729.; 
Briggs  V.  Com.  (1919)  —  Ky.  — ,  — 
A.L.R.  — ,  214  S.  W.  975  (obiter); 
Reg.  V.  Blackwell  (1867)  7  Cox,  C.  C. 
(Eng.)  858.  And  see  the  reported 
case  (Smith  v.  People,  ante,  892). 

In  Com.  V.  Fleming  (Ky.)  supra,  it 
appeared  that  the  accused,  while  still 
on  bail,  but  before  his  trial  com- 
menced, was  duly  adjudged  a  lunatic 
by  a  court  of  competent  jurisdiction 
within  the  same  state,  and  ordered  to 
be  sent  to  the  insane  asylum.  While 
on  his  way  there,  in  the  custody  of  a 
duly  authorized  officer,  the  accused 
escaped,  and  was  still  at  large  and 
could  not  be  located  at  the  time  of  his 


trial.  It  was  held  that  these  facts 
constituted  a  good  defense  to  an  action 
against  the  sureties  to  recover  the  bail. 

In  the  reported  case  (Smith  v. 
People),  the  court  holds  that  there 
was  no  reason  for  penalizing  the 
sureties  for  failure  to  produce  the 
principal,  where  it  appeared  that 
the  principal  on  the  return  day  was 
insane  and  in  custody  of  the  sheriil  in 
another  state,  pending  a  proceeding  in 
such  state  to  determine  her  sanity. 

In  Reg.  V.  Blackwell  (Eng.)  supra, 
it  appeared  tiiat  the  accused  was  held 
for  murder,  but  became  so  insane  dar- 
ing his  confinement  that  he  was,  by 
the  order  of  the  secretary  of  state, 
removed  to  the  insane  asylum.  It  was 
held  that  the  recognizances  would  be 
respited  sine  die. 

So,  in  Wood  v.  Com.  (1896)  17  Ky. 
L.  Rep.  10T6,  83  S.  W.  729,  the  state 
sought  to  hold  the  sureties  liable  on  a 
forfeited  bail  bond,  conditioned  on  the . 
appearance  of  the  accused  to  answer 
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an  indictment  for  murder.  The  aare- 
taes  pleaded  that  the  aceused,  while 
still  on  bail  and  before  his  trial,  was 
duly  adjudged  a  lunatic  in  proceed- 
ings instituted  for  that  purpose  be- 
fore a  police  justice,  and  in  conse- 
quence thereof  had  been  confined  in  an 
insane  asylum.  It  was  held  that  the 
defense  was  good. 

But  in  Reg.  v.  Cobus  (1845)  1  Con, 
C.  C.  (EngO  207,  it  appeared  that  the 
accused  was  charged  with  murder  and 
had  been  conmiitted  to  the  insane  asy- 
lum before  trial  on  a  certificate  of 
two  justices  of  the  peace  that  he  was 
insane.  The  .court  held  that  they 
would  not  discharge  the  recognizances, 
but  would  only  respite  them  until  the 
next  assizes. 

In  Adler  v.  State  (1880)  35  Ark. 
517,  37  Am.  Rep.  48,  it  was  held  no 
defense  to  the  sureties  on  the  bond 
that  the  accused  was  confined  iii  an 
insane  asylum  in  another  state,  and  so 
was  unable  to  attend  his  trial,  where 
it  appeared  that  the  sureties  them- 
selves had  assumed  the  responsibility 
of  sending  the  accused  there,  without 
consulting  the  court  or  permitting  oth- 
ers to  do  so.  The  court  said:  'The 
paragraph  of  the  answer  in  question 
does  not  allege  that  Kahn  was  s^it  to 
the  New  York  asylum  for  care  and 
medical  treatment  by  any  act  or 
authority  of  the  state.  He  was  in  the 
custody  of  appellants  as  his  bail.  The 
inference  from  the  plea  is,  that  they 
assumed  the  responsibility  of  sending 
him  there,  without  consulting  the 
court,  or  permitted  others  to  do  so. 
If  by  the  law  and  regulations  of  the 
asylum  he  was  detained  there,  as  al- 
leged, and  out  of  the  process  of  the 
court,  it  was  not  the  fault  of  the  state, 
but  the  result  of  their  sending  him 
there,  or  permitting  him  to  be  senV* 

In  Com.  T.  Allen  (1914)  167  Ky. 
6,  50  L.RJl.(N.S.)  262,  i»  S.  W.  116, 
it  was  held  that  wh^re  the  accused  was 
indicted  for  larceny  and  allowed  out 
on  bail,  his  subsequent  insanity  and 
disappearance  from  the  state  without 
informing  anyone  of  his  intentions  was 
no  defense  to  an  action  against  the 
sureties  to  recover  the  amount  of  the 
bail;  that  to  exonerate  the  sureties 


from  liability  it  must  appear  that  the 
principal  was  duly  adjudged  insane. 
The  court  said :  *' Appellee  insists  tiiat 
he  is  released,  because  the  failure  of 
the  principal  in  the  bond  to  appear  was 
caused  by  the  aet  of  Grod ;  and  in  sup- 
port of  this  contention  he  relies  upon 
Com.  v.  Fleming,  and  Wood  v.  Com. 
(Ky.)  supra.  But  in  both  of  those 
cases  the  defendant  had  been  adjudged 
a  lunatic  by  a  court  of  competent  juris- 
diction; and  in  the  Wood  Case  the 
defendant  was  actually  confined  in  the 
asylum  at  the  time  his  bond  was  for- 
feited.'* 

The  rule  on  the  subject  is  thus  de- 
clared in  an  obiter  statement  in 
Briggs  V.  Com.  (1919)  —  Ky.  — , 
—  A.L.R.  — ,  214  S.  W.  975,  the  actual 
question  before  the  court  being  as  to 
the  effect  of  the  induction  of  the  prin- 
cipal into  the  military  service.  "In 
this  state,  where  the  principal  is  ac- 
tually confined  in  an  insane  asylum, 
being  thus  in  the  custody  of  the  state, 
and  beyond  the  power  of  the  sureties 
to  produce  him,  the  latter  is  dis- 
charged. .  •  .  Likewise  where  the 
principal  has  been  adjudged  to  be  of 
unsound  mind.  .  .  .  But  where 
the  principal,  though  insane,  has 
not  been  so  adjudged,  the  bail  is 
liable  if  he  permits  the  accused  to 
escape  beyond  tiie  jurisdiction;  and, 
the  court  being  in  law  the  custodian 
of  the  principal,  his  surety  must  pro- 
duce him  either  for  trial  or  for  sur- 
render, ad  provided  by  statute." 

In  civil  cases  the  rule  seems  to  be 
that  lunacy  of  the  principal  does  not 
exonerate  the  bail.  Bowerbank  v. 
Payne  (1810)  2  Wash.  C.  C.  464,  Fed. 
Cas.  No.  1,727;  Ibbotson  v.  Galway 
(1795)  6  T.  R.  133,  101  Eng.  Reprint, 
474;  Cock  v.  Bell  (1811)  13  East,  355, 
104  Eng.  Reprint,  407. 

Thus,  in  Bowerbank  v.  Payile  (Fed.) 
supra,  where  it  appeared  that  the  de- 
fendant was  a  lunatic  and  confined 
in  the  hospital,  the  court  refused  to 
enter  an  exoneration  on  the  bail  piece. 

So,  in  Ibbotson  v.  Galway  (179B)  6 
T*  R.  133,  101  Eng.  Reprint,  474,  it 
was  held  that  the  sureties  would  not 
be  exonerated  though  it  appeared  that, 
after  the  commencement  of  the  action, 
a  commission  of  lunacy  had  iesued 
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against  the  principal,  under  which  he 
had  been  found  a  lunatic. 

So,  in  Cock  v.  Bell  (1811)  13  East, 
855,  104  Eng.  Reprint,  407,  the  court 
held  that  even  where  the  principal  was 
duly  adjudged  insane,  the  insanity, 
when  not  violent  or  dangerous,  did  not 
excuse  the  sureties  or  give  them  addi- 
tional time  within  which  to  render  up 
the  principal. 


But  in  Fuller  v.  Davis  (1854)  1 
Gray  (Mass.)  612,  it  was  held  a  good 
defense  to  an  action  against  the  surety 
on  a  bond  for  the  liberties  of  the  prison 
limits,  that  between  the  date  of  the 
execution  of  the  bond  and  the  time  at 
which  it  was  returnable,  the  principal 
was  furiously  mad  and  had  been  com- 
mitted by  the  judge  of  probate  to  the 
state  lunatic  asylum.         W.  J.  McC. 


LOUISVILLE  TRUST  COMPANY,  Impleaded,  etc.,  Appt., 

V. 

J.  H.  MORGAN,  Admr.,  etc.,  of  Charles  C.  Morgan,  Deceased. 

Kentuchy  Court  of  Appeala^May  21,  19X8, 

(180  Ky.  609,  203  S.  W.  555.) 

Trust  —  noncompliance  with  statute  —  individual  liability  of  trustee. 

1.  A  trustee  managing  an  estate,  who  leases  a  hotel  without  complying 
with  the  statutes  and  ordinances  with  respect  to  fire  escapes  and  extin- 
guishers, is  individually  liable  for  injury  to  a  guest  because  of  the  absence 
of  those  things. 

[See  note  on  this  question  beginning  on  page  408.] 


Statute  —  enacting  clause  —  noncom- 
pliance with  statute. 

2.  The  use  of  an  enacting  clause,  ''Be 
it  enacted  by  the  legislature  of  the 
state,"  when  the  Constitution  states 
that  the  style  shall  be,  "Be  it  enacted  by 
the  general  assembly  of  the  common- 
wealth," does  not  invalidate  the  act. 

[See  25  R.  C.  L.  775.] 

Pleading  —  ordinance  —  sufficiency, 

3.  A  petition  charging  violation  of 
an  ordinance  passed  a  certain  day,  hav- 
ing a  specified  title  and  specifying  the 
particulars  of  violation,  is  a  sufficient 
pleading  of  the  ordinance. 

Negligence  —  necessity  of  proximate 
cause. 

4.  There  can  be  no  recovery  for  in- 
jury or  loss  occasioned  by  negligence 
unless  the  complaining  party  can  show 
that  the  negligence  charged  contributed 
to  or  brought  about  the  injury  or  loss 
complained  of. 

[See  22  R.  C,  L.  113.] 

Evidence  —  proximate    cause  —  cir- 
cumstantial. 

5.  The  causal  connection  between  an 
act  of  negligence  and  an  injury  need 
not  be  shown  by  direct  evidence  if  there 
is  ample  circumstantial  evidence  to 
establish  tt. 


—  acts  or  declaration  of  injured  per- 
son. 

6.  The  causal  connection  between  the 
act  of  negligence  and  the  resulting  in- 
jury need  not  be  shown  by  acts  or  dec- 
larations of  the  person  injured. 

Proximate  cause  —  neglect  to  utilize 
means  of  escape  from  injury. 

7.  Where  one  alleged  to  have  been  in- 
jured by  another's  negligence  had  some 
means  of  escape  from  the  impending 
danger,  which  he  could  have  availed 
himself  of,  but  failed  to  do,  the  negli- 
gence of  the  other  party  will  not  gen- 
erally be  regarded  as  the  proximate 
cause  of  his  injury,  in  the  absence  of 
facts  or  circumstances  showing  the 
connection  between  the  two. 

[See  22  R.  C.  L.  142.] 

Innkeeper  —  failure  to  provide  egress 
from  building  —  liability. 

8.  An  innkeeper  who  fails  to  comply 
with  the  ordinance  requiring  the  ar- 
rangement of  doors  and  passagewajrs 
to  facilitate  egress  in  case  of  fire  can- 
not avoid  liability  in  case  of  the  death 
of  a  guest  in  a  fire,  on  the  ground  that 
failure  to  provide  fire  escapes  and  ex- 
tinguishers was  not  the  proximate  cause 
of  death,  because  he  could  not  have 
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reached  a  lire  escape  or  used  the  ex- 
tinguisher had  they  existed* 
[See  4  R.  a  L.  405.] 

— arrangement  of  passageways  so  as 
to  cut  off  egress  in  case  of  fire, 

9.  Statutory  provisions  that  hotels 
shall  be  equipped  with  fire  escapes,  and 
that  the  way  of  egress  to  such  fire 
escapes  shall  at  all  times  be  kept  free 
and  clear  of  any  and  all  obstructions 
of  any  and  every  nature,  require  the 
doors  and  halls  in  the  hotels  to  be  so 
arranged  as  to  facilitate  egress  in  cases 
of  fire,  and  an  arrangement  of  halls  and 


doors  which  prevents  such  egress  will 
impose  liability  on  the  hotel  keeper  for 
death  of  a  guest  who  is  unable  to  escape 
from  a  fire  because  of  an  unsafe  ar- 
rangement of  means  of  exit. 

Evidence  —  presumption  of  negligence 
—  guest  dying  in  fire. 

10.  There  is  no  presumption  of  neg- 
ligence on  the  part  of  a  guest  dying  in 
a  fire  in  a  hotel  not  equipped  with  fire 
extinguishers  and  escapes  as  required 
by  statute. 

[See  8  R.  C.  L.  859;  20  R.  C.  L.  195.] 


Appeal  by  the  defendant  Trust  Company  from  a  judgment  of  the  Com- 
mon Pleas  branch  of  the  Circuit  Court  for  Jefferson  County,  Second  Di- 
vision (Gordon,  J.),  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  decedent,  alleged  to  have  been  caused 
by  defendant's  negligence  in  violating  a  statute  and  ordinance  with  re- 
spect to  fire  escapes  and  extinguishers.    Affrmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edwards,  Ogden,  &  Peak,  The  words  prescribed  by  §  62  of  the 
Fred  Forcht,  and  Gamett  &  Van  Win-     Constitution  must  be  used  as  the  enact- 


Ue,  for  appellant: 

The  proved  facts  afford  no  reasonable 
basis  for  the  presumption  that  must  be 
indulged  in  in  order  to  hold  defendant 
liable. 

Sutton  V.  Louisville  &  N,  R.  Co.  168 
Ky.  85,  181  S.  W.  938 ;  Siemer  v.  Chesa- 
peake &  O.  R.  Co.  180  Ky.  118,  201  S. 
W.  469. 

The  facts  proved  were  not  sufficient 
to  show  tiie  causal  connection  between 
the  failure  to  comply  with  the  law  and 
the  injury  complained  of. 

Weeks  v.  McNulty,  101  Tenn.  495,  43 
L.R.A.  187,  70  Am.  St.  Rep.  693,  48  S. 
W.  809;  Pauley  v.  Steam  Gauge  & 
Lantern  Co.  131  N.  Y.  90,  15  L.R.A. 
194,  25  N.  E.  999;  Davis  v.  Ohio  Valley 
Bkg.  &  T.  Co.  127  Ky.  800,  16  L.R.A. 
(N.S.)  402,  106  S.  W.  843;  LottisviUe 
k  N.  R.  Co.  V.  Long,  139  Ky.  304,  117 
S.  W.  359;  Conley  v.  Ennis,  170  Ky. 
129,  185  S.  W.  501;  Ramsey  v.  Chesa- 
peake &  O.  R.  Co.  177  Ky.  331,  197  S. 
W.  796;  Cincinnati,  N.  O.  &  T.  P.  R. 
Co,  V.  Perkins,  177  Ky.  88,  197  S.  W. 
526;  Louisville  &  N.  R.  Co.  v.  Keiffer, 
132  Ky.  419,  113  S.  W.  488;  Illinois  C. 
R.  Co.  V.  Skinner,  177  Ky.  69, 197  S.  W. 
552;  Louisville  &  N.  R.  Co*  v.  Cooper, 
164  Ky.  489,  L.R.A.1915E,  336,  175  S. 
W.  1034;  National  Casket  Co.  v.  Powar, 
137  Ky.  156,  125  S.  W.  279 ;  Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Yeiser,  141 
Ky.  18,  31  L.R.A.(N.S.)  1187,  181  S. 
W.  1049;  Poll  V.  Patterson,  178  Ky.  28, 
198  S.  W.  567. 


ing  words,  and  nothing  can  be  a  law 
which  is  not  introduced  by  these  very 
words,  even  though  other  equivalents 
are  at  the  same  time  used. 

Varney  v.  Justice,  86  Ky.  596,  6  S. 
W.  457 ;  Scott  v.  McCreary,  148  Ky.  794, 
147  S.  W.  90a;  Com.  v.  Illinois  C.  R. 
Co.  160  Ky.  751,  L.R.A.1915B,  1060, 170 
S.  W.  171,  Ann.  Cas.  1916A,  515;  Com. 
V.  Sherman,  85  Ky.  686,  4  S.  W.  790; 
Penitentiary  Comrs.  v.  Spencer,  159 
Ky.  255,  166  S.  W.  1017. 

Messrs.  Milby  &  Henderson,  A*  Scott 
Bullitt,  and  Keith  L.  Bullitt,  for  appel- 
lee: 

The  petition  states  a  cause  of  action, 
and  the  Act  of  March  23,  1914,  is  valid. 

Penitentiary  Comrs.  v.  Spencer,  159 
Ky.  267,  166  S.  W.  1017;  Yeager  v. 
Groves,  78  Ky.  278;  Com.  v^  Sherman, 
85  Ky.  690,  4  S.  W:  790;  State  ex  rel. 
Gough  V.  Burrow,  119  Tenn.  376,  104  S. 
W,  626,  14  Ann.  Cas.  809;  Com.  v. 
Illinois  C.  R.  Co.  160  Ky.  752,  L.R.A. 
1915B,  1060,  170  S.  W.  171,  Ann.  Cas. 
1916 A,  515;  Ex. parte  Paducah,  125  Ky. 
514,  101  S.  W.  898. 

The  ordinance  of  the  city  of  Louis- 
ville was  sufficiently  pleaded. 

Riggs  V.  Maltby,  2  Met.  (Ky.)  90; 
Drake  v.  Semonin,  82  Ky.  293 ;  Petty  v. 
Malier,  14  B.  Mon.  246;  Duncan  v. 
Brown,  15  B.  Mon.  197. 

The  defendant,  Louisville  Trust  Com- 
pany, is  liable  in  its  individual  ca- 
pacity. 

Keating  v.  Stevenson,  21  App.  Div. 
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604,  47  N.  Y.  Supp.  848;  O'Malley  v. 
Gerth,  67  N.  J.  L.  610,  52  Atl,  563,  12 
Am.  Neg.  Rep.  121;  Norling  v.  Allee, 
31  N.  Y.  S.  R.  412,  10  N.  Y.  Supp.  97, 
131  N.  Y.  622,  30  N.  E.  865;  Burling 
V.  Newlands,  4  Gal.  Unrep.  940,  39  Pac. 
49 ;  Parmenter  v.  Barstow,  22  R.  I.  245, 
63  L.R.A.  227,  47  AtL  365;  Louisville 
V.  O'Danaghue,  157  Ky.  244,  162  S.  W. 
1110;  Ireland  v.  Bowman,  130  Ky.  158, 
113  S.  W.  56,  17  Ann.  Gas.  786. 

There  was  shown  a  sufficient  causal 
connection  between  the  death  of  Mor- 

fan  and  the  violation  of  law  by  the 
'rust  Company  to  entitle  the  jury  to 
pass  upon  the  question. 

Mullins  V.  Nordlow,  170  E;y.  169,  186 
S.  W.  825;  Yall  v.  Snow,  201  Mo.  511, 
10  L.R.A.(N.S-)  177,  119  Am.  St.  Rep. 
781,  100  S.  W.  1,  9  Ann.  Cas.  1161; 
Arms  V.  Ayer,  192  111.  601,  58  L.R.A. 
277,  65  Am.  St.  Rep.  357,  61  N.  E.  851 ; 
Rose  V.  King,  49  Ohio  St  213,  15  L.R.A. 
160,  30  N.  E.  267. 

Messrs.  Bruce  &  Bullitt  also  for  ap- 
pellee. 

I  Carroll,  J.,  delivered  the  opinion 
of  the  court : 

There  is  located  in  the  city  of 
Louisville  on  Seventh  street  a  three- 
story  building,  known  as  the 
Seventh  Avenue  Hotel,  and  in  De- 
cember, 1915,  during  a  fire  originat- 
ing in  and  which  partially  destroyed 
this  hotel,  Charles  C.  Morgan,  Wil- 
liam Buckner,  and  C.  F.  Buckner, 
who  were  guests  at  the  hotel,  lost 
their  lives  as  a  result  of  the  fire,  and 
this  suit  was  brought  by  the  admin- 
istrator of  Morgan  against  the 
Louisville  Trust  Company,  as  trus- 
tee, owner,  and  landtord,  and  C.  P. 
McClary,  as  tenant  and  proprietor 
of  the  hotel,  to  recover  damages  for 
hto  death.  It  appears  that  the  hotel 
property  was  owned  by  the  estate 
of  Emma  McBumie,  of  which  estate 
the  Louisville  Trust  Company  was 
duly  appointed,  qualified,  and  acting 
trustee,  and  as  trustee  it  leased  the 
property  to  McClary,  who  was  oper* 
ating  it  at  the  time  of  the  fire  as  a 
hotel. 

Originally,  the  suit  was  brought 
against  the  Louisville  Trust  Com- 
pany as  trustee  of  the  estate  of 
Bmma  McBumie,  and  in  its  indi- 
vidual capacity  as  a  corporation, 
but  upon  motion  to  require  the  ad- 


ministrator to  elect  whether  he 
would  prosecute  the  suit  against 
the  trust  company  in  its  individual 
capacity  or  in  its  fiduciary  capacity, 
the  court  ruled  that  it  was  not  liable 
in  its  fiduciary  capacity,  and  there- 
upon the  action  proceeded  against 
it  in  its  individual  capacity.  After 
the  pleadings  had  been  nuule  up 
there  was  a  trial  before  a  jury  and  a 
verdict  in  favor  of  the  administra- 
tor against  the  Louisville  Trust 
Company  for  $6,000,  and  against 
McClary  for  $1,000,  and  from  the 
judgment  on  this  verdict  the  trust 
company,  but  not  McClary,  prose- 
cutes this  appeal.  At  this  point  it 
will  be  convenient  to  set  out  such  a 
description  of  the  hotel  building  as 
may  be  necessary  for  tiie  under- 
standing of  the  case : 

The  original  building  that  com- 
posed a  part  of  this  hotel  was  made 
of  brick,  three  stories  high,  and 
fronted  on  Seventh  street,  but  after- 
wards a  frame  addition,  extending 
along  the  south  side  of  the  brick 
building,  was  constructed,  and  the 
two  buildings  constituted  the  hotel 
at  the  time  of  the  fire.  The  office 
was  on  the  first  floor  of  the  brick 
building,  and  leading  from  the  of- 
fice to  the  second  floor  of  the  brick 
building  there  was  a  stairway  going 
into  a  hall  in  the  second  floor  of  the 
brick  building  that  extended  from 
the  front  to  the  rear  of  the  building. 
Morgan  and  the  Buckners  occupied, 
on  the  night  of  the  fire,  room  No.  1  in 
the  frame  building,  and  between  this 
room  and  the  other  rooms  and  the 
hall  in  the  brick  building  there  was 
a  brick  wall  extending  from  Seventh 
street  to  tiie  rear  of  the  building. 
In  this  wall  that  separated  com- 
pletely room  No.  1  and  the  other 
rooms  in  the  frame  building  from 
the  brick  building  and  the  main 
hallway  therein,  there  were  no  doors 
or  other  openings  except  one  near 
the  front  of  the  building  that  fur- 
nished a  means  of  exit  and  entrance 
to  and  from  the  main  hall  of  the 
brick  building  to  the  frame  building, 
and  in  order  to  go  from  the  office  to 
room  No.  1  it  was  necessary  to  go 
up  the  stairway  to  the  main  hall  in 
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the  brick  building,  then  down  the 
hall  towards  Seventh  street  to  the 
door  in  the  brick  wall  that  opened 
into  the  frame  buildingr*  then  across 
the  frame  building  to  a  little  hall, 
3  feet  wide,  on  the  south  side  of  the 
frame  building,  liien  down  this  hall 
a  few  feet  to  a  door  that  opened  into 
another  hall,  from  which  hall  there 
was  a  door  opening  into  room  No. 
1,  and  also  a  door  opening  into 
room  No.  2 ;  room  No.  1  being  back 
of  room  No.  2.  Room  No.  1  had  in 
it  two  doors,  one  opening  into  the 
little  hall  above  mentioned,  and  the 
other  into  room  No.  2,  and  in  the 
rear  of  room  No.  1  there  were  two 
windows  that  looked  out  on  the  roof 
of  the  one-story  dining  room  and 
kitchen. 

It  is  difScult  to  describe,  so  that  it 
can  be  understood,  the  location  in 
the  hotel  of  room  No.  1,  and  the  dif- 
ficulty of  getting  from  the  office,  or 
the  main  hall  in  the  brick  building, 
to  or  from  it,  but  we  have  be^i  fur- 
nished with  planii  of  the  second  floor 
that  enable  us  to  confidently  say 
that  if  the  architect  of  this  frame 
building  had  endeavored  to  plan  a 
room  that  it  would  be  almost  im- 
possiUe  to  escape  from,  in  case  of 
fire  in  the  frame  building,  he  could 
not  well  have  succeeded  m  locating 
it,  and  the  means  of  ingress  and 
egress  therefrom,  better  than  the 
plans  show  he  did.  If  there  ever 
was  located  in  a  building  intended 
to  be  and  that  was  used  as  a  hotel 
a  room  that  might  be  described  as 
a  fire  l^rap,  room  No.  1  fills  the  de- 
scription. Indeed,  a  stranger,  as  it 
appears  Morgan  and  these  Budcners 
were,  would  find  it  difficult  in  the 
middle  of  a  quiet  dt^  to  make  his 
way  from  room  No.  1  to  the  main 
hall  and  the  office,  to  say  nothing  of 
the  almost  insurmountable  difficul- 
ties that  would  present  themselves 
if  a  stranger  in  the  night,  and  in  the 
midst  of  a  fire,  should  attempt  to 
find  his  way  to  a  place  of  safety. 

The  fire  was  discovered  about  4 
o'clock  in  the  morning  by  a  police- 
man out  on  the  street,  who  at  once 
turned  in  the  fire  alarm,  and  within 
a  few  minutes  thereafter  the  fire  de- 


<partment  reached  the  place,  but  be- 
fore they  got  there  tl^  hotel  clerk, 
the  porter,  and  a  man  named  Ash 
had  gone  through  the  building  to 
awaken  the  guests,  all  of  whom,  it 
appears,  made  their  escape  except 
these  three  men,  who  were,  appar- 
ently, the  only  occupants  of  the  sec- 
ond floor  of  the  frame  building. 
Ash  did  not  testify  in  the  case,  but 
Louis  Thompson,  the  porter,  was  in- 
troduced as  a  witoess,  and  said,  in 
substance,  that  the  fire  originated  in 
the  one-story  kitchen,  and  soon  en- 
veloped the  entire  rear  end  of  the 
frame  building,  thereby  prohibiting 
escape  from  room  No.  1  tiirough  the 
windows  that  opened  out  on  the 
kitchen  roof.  At  the  time  the  porter 
reached  the  little  hall,  into  which 
the  door  of  room  No.  1  opened,  this 
hall  was  full  of  suffocating  smoke, 
and  he  did  not  go  to  the  door  of 
room  No.  1  to  alarm  the  inmates,  be- 
cause, as  he  said,  this  service  had 
been  performed  by  Ash,  whom  he 
heard  calling  out  "Fire,"  and  knock- 
ing on  the  door  of  room  No.  1. 
When  the  fire  department  reached 
the  building  some  of  the  firemen 
made  their  way  into  this  little  hall 
on  the  second  floor  through  the 
fumes  and  smoke,  and,  breaking 
open  the  door  of  room  No.  2,  which 
was  used  as  a  storeroom,  they  found 
Morgan  and  the  two  Buckners,  all 
of  them  either  dead  or  in  a  dying 
condition  on  the  floor  of  this  room, 
to  which  it  appears  they  had  gotten 
from  room  No.  1  through  the  door 
in  the  partition  between  these  two 
rooms.  There  was  also  some  evi- 
dence to  show  that  the  firemen 
found  the  door  of  room  No.  1  un- 
locked, and  an  intimation  that  the 
occupants  may  have  attempted  to 
make  their  escape  through  this  door, 
but,  being  prevented  by  the  smoke 
in  the  hall,  they  turned  to  the  door 
leading  ii)to  room  No.  2,  hoping  that 
they  might  make  their  escape  in 
that  way;  but  there  were  no  doors 
or  openings  in  that  room,  except  the 
door  leading  into  room  No.  1,  and 
the  door  leading  into  the  little  hall, 
and  so  they  were  compelled  to  re- 
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main  in  room  No.  2,  where  they 
were  suffocated  by  the  smoke. 

Turning  now  to  other  matters,  it 
appears  that  in  1914  the  legislature 
enacted  a  law  regulating  hotels  and 
restaurants,  and  in  this  act,  which 
is  now  §  2095a,  subd.  6,  of  the  Ken- 
tucky Statutes,  it  was  provided  that 
''in  all  hotels  and  restaurants  two 
stories  high  with  ten  or  more  sleep- 
ing rooms,  where  sleeping  accom* 
modations  are  furnished  to  the 
public,  there  shall  be  provided  for 
each  2,500  feet  of  area  or  fractional 
part  thereof  an  efficient  chemical 
fire  extinguisher  conveniently  locat- 
ed in  a  public  hallway  outside  of  the 
sleeping  rooms,  and  always  in  condi- 
tion for  use,  or  a  1  and  i  inch  in- 
side standpipe  with  hose  connection 
and  a  hose  of  sufficient  length  al- 
ways attached  in  such  a  hallway, 
which  standpipe  shall  be  supplied 
by  a  sufficient  pressure  of  water." 

It  further  provided  that  all  hotels 
and  restaurants  more  than  two 
stories  high  should  be  equipped  with 
an  iron  stairway  or  fire  escape  on 
the  outside  of  the  building,  and  that 
"the  way  of  egress  to  such  fire  es- 
capes shall  at  all  times  be  kept  free 
and  clear  of  any  and  all  obstruc- 
tions of  any  and  every  nature." 
Subdivision  8. 

It  further  appears  that  in  1909 
the  city  of  Louisville  enacted  an  or- 
dinance known  as  the  Building 
Code,  and  in  §  163  it  was  provided 
that  every  building  three  -or  more 
stories  high,  used  as  a  hotel,  should 
have  at  least  one  fire  escape,  and  as 
many  more  as  might  be  necessary 
for  safety;  the  location  of  the  fire 
escapes  to  be  subject  to  the  approval 
of  the  inspector  of  buildings;  and 
in  8  183  it  was  further  provided 
that  "the  doors  .  .  .  and  passage- 
ways .  .  .  shall  be  arranged  .  .  . 
to  facilitate  egress  in  cases  of 
fire  or  accident  and  to  afford  requi- 
site and  proper  accommodations  for 
the  public  protection  in  such  cases." 

In  accordance  with  these  statu- 
tory and  ordinance  provisions  and  § 
466  of  the  Kentucky  statutes,  giv- 
ing a  cause  of  action  for  injuries  re- 
sulting from  the  violations  of  a 


statute,  the  trial  court  instructed 
the  juiy  that  "it  was  the  duty  of  the 
LouisvUle  Trust  Company,  when  it 
permitted  the  building  known  as  the 
Seventh  Avenue  Hotel  to  be  used  as 
a  hotel,  to  cause  it  to  be  equipped 
with  an  efficient  chemical  fire  ex- 
tinguisher conveniently  located  in  a 
public  hallway  outside  of  the  sleep- 
ing rooms,  Mid  an  inside  standpipe, 
with  hose  connection  attached,  in 
the  hallway,  and  supplied  by  suf- 
ficient pressure  of  water,  and  to 
cause  the  building  to  be  equipped 
with  an  iron  stairway  on  the  out- 
side of  the  building,  and  to  cause  the 
doors,  stairways,  passageways,  and 
aisles  of  the  building  to  be  arranged 
for  the.  facilitation  of  egress  from 
the  sleeping  rooms  and  all  of  them 
in  case  of  fire." 

Coming  now  to  the  errors  relied 
on,  we  find  it  urged  that  the  judg- 
ment should  be  reversed:  (1)  Be- 
cause the  Louisville  Trust  Company 
was  not  liable  in  its  individual  ca- 
pacity. (2)  The  Act  of  1914,  regu- 
lating hotels  and  restaurants,  was 
void  because  the  enacting  clause  was 
fatally  defective.  (3)  The  city  or- 
dinance was  not  sufficiently  pleads 
to  be  the  basis  of  a  cause  of  action. 
(4)  There  was  no  causal  connection 
between  the  proved  negligence  and 
the  death  of  Morgan,  or,  in  other 
words,  there  was  a  failure  to  show 
that  the  negligence  of  the  trust 
company,  in  failing  to  have  the 
building  equipped  in  the  manner 
provided  in  the  statute  and  ordi- 
nance, was  the  proximate  cause  of 
the  death  of  Morgan.  (6)  Error  in 
the  instructions,  and  the  admission 
of  evidence.  (6)  Because  Morgan 
was  guilty  of  such  contributory  neg- 
ligence as  to  defeat  a  recovery. 

As  before  stated,  the  trust  com- 
pany was  sued  in  its  fiduciary  and 
individual  character,  but  upon  mo- 
tion to  elect  the  trial  court  held  that 
it  was  liable  in  its 
individual,  and  not  If,***"-*®".*:®"- 
m  Its  nauciary,  ca-  ■tatnte— mdt- 
pacity,   and,  in   so  JJ^Villl^""'^ 
ruling,     the     trial 
court  was  clearly  correct.   The  trust 
company  controlled  and   managed 
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this  hotel  property  in  its  fiduciary 
capacity,  and  leased  it  some  years 
before  the  fire  to  McClary,  or  his 
predecessor,  for  hotel  purposes,  and 
at  the  time  of  the  fire  McClary,  as 
tenant  of  the  trust  company,  was 
occupying  and  using  the  building 
with  the  knowledge  and  consent  of 
the  trust  company  for  hotel  pur- 
poses. It  is  further  plainly  made  to 
appear  that  the  trust  company,  in 
1914,  was  notified  that  the  hotel 
building  was  not  supplied  with  any 
of  the  equipment  mentioned  in  the 
statute  or  ordinance  for  the  protec- 
tion of  guests,  and  that  it  negli- 
gently failed  to  take  any  steps  to 
provide  this  equipment  or  any  part 
thereof.  At  the  time  of  the  fire 
there  was  no  fire  escape  on  the 
building,  or  fire  extinguisher,  or 
standpipes  in  the  building ;  nor  was 
there  any  door  leading  from  room 
No.  1  to  the  main  hall  in  the  brick 
building,  and  the  means  of  egress 
and  ingress  to  and  from  room  No.  1 
were  so  arranged  as  to  prevent,  rath- 
er than  facilitate,  egress  from  this 
room.  In  short,  the  trust  company,, 
having  violated  the  law  in  leasing 
the  building  for  hotel  purposes,  wil- 
fully failed  and  refused  to  comply 
with  any  of  the  requirement^  of  the 
statute  or  ordinance,  or  the  notice  it 
received  from  the  fire  inspector,  and 
to  its  neglect  in  these  respects  the 
death  of  Morgan  may  reasonably,  if 
not  certainly,  be  attributed.  Under 
these  circumstances,  the  general 
rule  is  that  the  trustee  is  liable  in 
his  individual,  and  not  in  his  of- 
ficial, capacity,  and  thid,  for  the 
sound  reason  tliat  the  trustee  should 
not  be  allowed,  by  his  tort  or  negli- 
gence, to  impair  the  trust  fund.  39 
Cyc.  302;  11  Am.  &  Eng.  Enc.  Law, 
942, 2065 ;  Louisville  v.  O'Donaghue, 
157  Ky.  248,  162  S.  W.  1110; 
Helling  v.  Boss,  121  N.  Y.  Supp. 
1013;  O'Malley  v.  Gerth,  67  N.  J.  L. 
610,  52  Atl.  563,  12  Am.  Neg.  Rep. 
121 ;  Belvin  v.  French,  84  Va.  81,  3 
S.  E.  891 ;  Plimpton  v.  Richards,  59 
Me.  115;  Elmore  v.  Elmore,  58  S.  C. 
289,  51  L.R.A.  261,  86  S.  E.  656; 
Daily  v.  Daily,  66  Ala.  266 ;  Parker 
V.  Bariow,  98  Ga.  700, 21  S.  E.  213 ; 
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Sterrett  v.  Barker,  119  Cal.  492,  51 
Pac.  695 ;  Parmenter  v.  Barstow,  22 
R.  1. 245,  68  L.R.A.  227,  47  Atl.  365. 
Nor,  do  we  find  in  the  case  of  Ireland 
V.  Bowman,  130  Ky.  153,  113  S.  W. 
56,  17  Ann.  Cas.  786,  anything  con- 
ificting  with  the  general  principle 
set  forth.  In  that  case  the  question 
of  the  personal  liability  of  the  trus- 
tee was  not  put  in  issue;  besides, 
the  testator,  who,  during  his  life, 
had  maintained  a  dam  in  connection 
with  a  mill  that  obstructed  a  stream, 
conferred  upon  his  executors  au- 
thority to  continue  the  operation  of 
the  mill,  and  pursuant  to  the  au- 
thority they  were  conducting  the 
business  as  directed  by  the  testator, 
and  when  sued  to  recover  damages 
on  account  of  the  obstruction  of  the 
stream  by  the  dam,  the  court  said 
that  'Mf  the  dam  was  a  public  nui- 
sance, J.  M.  Thomas  could  not  by  his 
will  confer  upon  the  defendants  au- 
thority to  maintain  it,  and  the 
trustees  are  answerable  as  trustees 
for  any  damage  which  they  may 
have  done  by  the  maintenance  of  the 
nuisance.  They  are  sued  here  as 
trustees.  The  trustees  and  devisees 
simply  stand  in  the  shoes  of  J.  M. 
Thomas.  The  suit  is  against  them 
as  the  representatives  of  his  estate." 

But  in  this  case  the  trust  com- 
pany voluntarily  and  without  testa- 
mentary dioection  so  to  do  rented 
this  property  for  hotel  purposes 
when  it  knew,  or  should  be  charged 
with  notice,  that  it  was  not  equipped 
in  the  manner  provided  by  law,  and 
then,  when  its  attrition  was  direct- 
ed to  the  lack  of  equipment,  it  per- 
sisted in  continuing  to  lease  the 
building  for  hotel  purposes  without 
making  the  improvements,  or  any  of 
them,  that  it  was  required  by  the 
statute  and  ordinance  to  make.  Un- 
der these  circumstances,  it  would  be, 
as  said  in  Plimpton  v.  Richards,  59 
Me.  115,  monstrous  to  hold  that 
judgment  and  execution  should  go 
against  the  estate  for  a  tort  which 
the  trustee  had  no  authority  under 
or  by  virtue  of  its  trusteeship  to 
commit. 

The  attack  on  the  validity  of  the 
legislative  Act  of  1914  finds  its  only 
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support  in  the  fact  that  the  title  to 
that  act  reads,  ''Be  It  Enacted  by  the 
Legislature  of  the  State  of  Ken- 
tucky/' when  the  Constitution  of  the 
state,  in  §  62,  provides  that  ''the 
style  of  the  laws  of  this  common- 
wealth shall  be  as  follows:  'Be  ft 
enacted  by  the  general  assembly  of 
the  commonwealth  of  Kentuclqr/'' 
It  will  thus  be  observed  that  the 
enacting  clause  of  this  1914  act  de- 
parted from  the  constitutional  di- 
rection in  the  use  of  the  word 
"legislature"  in  place  of  the  words 
^'general  assembly/'  and  in  the  use 
of  the  word  "state"  in  place  of  the 
word  "commonwealth/* 

In  the  case  of  Com.  v.  Illinois  C. 
R.  Co.  160  Ky.  745,  L.R.A.1915B, 
1060,  170  S.  W,  171,  Ann*  Cas* 
1916A,  615,  the  court  held  that  the 
requirement  of  the  Constitution  that 
the  style  of  laws  should  be  as  di- 
rected was  mandatory,  and,  there- 
fore, when  the  enacting  clause  set 
forth  in  the  Constitution  had  been 
wholly  omitted,  there  Was  such  a 
departure  from  the  Constitution  as 
to  render  the  proposed  legislation 
void,  and  we  have  no  disposition  to 
depart  from  or  question  the  correct- 
ness of  that  decision.  We  regard  it 
as  thoroughly  sound  and  in  keeping 
with  numerous  decisions  of  this 
court  holding  mandatory  constitu- 
tional directions.  But  there  is  a 
marked  difference  between  the  fail- 
ure to  provide  an  act  with  any  en- 
acting clause  and  the  failure  to  pro- 
vide the  act  with  a  perfect  enacting 
clause.  The  act  here  in  question  has 
an  enacting  clause,  but  it  is  an  im- 
perfect one  in  the  respect  that  it 
does  not  contain  the  precise  words 
that  it  is  specified  in  the  Constitu- 
tion an  enacting  clause  should  con- 
tain, but  the  defect  is  in  form  and 
not  in  substance,  and  the  departure 
from  the  precise  phraseology  of  the 
Constitution  is  neither  misleading 
nor  deceptive,  because  the  words 
"legislature"  and  "general  assem- 
bly" are  commonly  used  inter- 
changeably, as  are  the  words  "com- 
monwealth" and  "state,"  in  various 
sections  of  the  Constitution,  in 
many  legislative  enactments  as  well 


as  in  court  opinions,  and  there  could 
be  no  misunderstanding  on  the  part 
of  any  person  arising  from  the  use  of 
the  words  employed  in  this  enact- 
ing clause.  Com.  v.  Sherman,  85 
Ky.  686,  4  S.  W.  790.  Under  these 
circumstances,  to  hold  void,  for  the 
reason  suggested,  an  otherwise  valid 
legislative  enactment,  would  be  sac- 
rificing substance  for  mere  techni- 
cal form,  and  giving  to  mandatory 
constitutional  directions  a  narrow, 
if  not  an  absurd,  meaning  and  ef- 
fect. No  court  of  last  resort  has 
held  more  consistently  and  firmly 
than  has  our  court  to  the  doctrine  of 
mandatory  construction  of  constitu- 
tional provisions,  but  we  have  as 
consistently  refused  to  overthrow 
legislative  enactments  for  frivolous 
and  purely  technical  reasons. 

The  ruling  in  the  case  of  Mc- 
Creary  v.  Speer,  156  Ky.  783,  162 
S.  W.  99,  is  relied  on,  but  plainly  it 
does  not  support  counsel,  or  conflict 
with  what  we  have  said,  because  in 
that  case  the  legislature  fixed  sixty 
days  as  the  time  the  notice  of  a  vote 
on  a  proposed  amendment  should  be 
advertised  when  the  Constitution 
directed  that  ninety  days'  notice 
should  be  given,  and  the  court  ruled 
that  this  was  a  substantial  depart- 
ure from  the  constitutional  <Urec- 
tion,  and  that  it  was,  admits  of  no 
doubt. 

The  principle  that  has  controlled 
us  in  constitutional  construction 
was  thus  stated  by  the  court  in 
Penitentiary  Comrs.  v.  Spencer,  169 
Ky.  265,  166  S.  W.  1017,  wbere  it 
was  said:  "At  the  threshold  of 
what  we  have  to  say  it  might  be 
well  to  observe  that  this  court  has 
no  disposition  to  give  a  narrow  or 
technical  construction  to  the  section 
of  the  Constitution  under  consider- 
ation, or  a  construction  that  would 
make  it  difficult  or  impracticable 
for  the  legislature  to  phrase  (»*  con- 
struct titles  or  acts  that  would  not 
be  obnoxious  to  this  provi»on  of  the 
Constitution.  The  section  should  be 
liberally  construed  so  as  not  to 
hinder  or  embarrass  the  legislature 
in  its  eff  orto  to  enact  laws,  but  at  the 
same  time  a  construction  so  loose 
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as  to  virtually  nullify  the  section, 
which  is  mitndatory  in  its  terms, 
should  not  be  adopted.  .  .  •  Run- 
ning through  all  of  them  [the  cases] 
will  be  found  the  determined  pur- 
pose of  this  court  to  enforce  sub- 
stantial compliance  with  this  sec^ 
tion,  while  giving  to  it  a  reasonable 
and  liberal  construction/' 
We  are  therefore  of  the  opinion 

statnt      n  ^^^  ^^^  Validity  of 

1^  eiau^^  "  the  act  was  not  af- 
SSTrSSiil?"*     f  ected   by  the  im- 

perfections   m    tae 
enacting  clause. 

As  to  the  objection  that  the  ordi- 
nance of  the  city  was  not  properly 
pleaded,  the  petition  charged  that 
the  hotel  was  being  operate  in  vio- 
lation of  the  (ordinance,  and  speci- 
fied the  particulars  in  vi^iich  the 
violation  consisted,  and. in  the  reply 
it  was  further  averred  that  the  di- 
rections of  the  building  inspector  to 
the  trust  company  in  respect  to 
equipping  this  building  in  the  man- 
ner provided  by  the  ordinance  was 
pursuant  to  "an  ordinance  of  the 
city  of  Louisville,  approved  August 
4,  1909,  and  entitled  an  ordinance 
establishing  and  providing  for  a  de- 
partment of  building  for  the  city  of 
Louisville,  and  regulating  the  con- 
struction, equipment,  maintenance, 
ahieration,  repairing,  and  removing 
of  buildings  and  the  occupancy,  ob- 
struction of  streets  and  alleys  in 
the  performance  of  same,  and  pro- 
vided certain  penalties  for  the  vio- 
lation thereof,  same  to  be  known  and 
cited  as  the  Building  Code."    These 

pieadiBff-  averments  were,  as 

or«iMnce-  WO  think,  substan- 

Mfleleaer.  ^j^jy     sufficient     tO 

comply  with  the  practice,  and  e^e- 
cially  so  in  view  of  §  .2775  of  the 
Kentucky  statutes,  providing  that 
the  courts  shall  take  judicial  notice 
of  the  ordinances  of  the  dty. 

It  is  also  urg^tly  insisted  by 
counsel  that  there  was  a  total  fail- 
ure to  show  that  the  negligence  of 
the  trust  company  in  the  reaped 
mentioned  was  the  proximate  cause 
of  the  death  of  Morgan,  and  there- 
fore there  coukl  foe  no  recovery 
against  it.    If  it  should  be  admitted 


that  there  was  no  causal  connection 
between  the  proven  negligence  and 
the  proven  injury,  then  the  argu- 
ment of  counsel  would  be  well 
founded,  because  it  is  the  settled 
rule,  not  only  in  this  state,  but  in 
other  jurisdictions,  that  there  can 

be  no  recovery  for  Ke»ii,renee- 
mjury  or  loss  oc-  «ece««itr  of 
casioned  by  negli-  »'«»*™*^*  *"•*• 
gence,  unless  the  complaining  party 
can  show  that  the  negligence 
charged  contributed  to  or  brought 
about  the  injury  or  loss  complained 
of.  Thus  it  was  said  in  Gonway  v. 
Louisville  &  N.  R.  Co.  135  Ky.  229, 
119  S.  W.  206,  122  S.  W.  136,  that 
''there  is  also  a  plain  elementary 
principle  of  negligence  law  that  to 
constitute  actionabfe  negligence 
there  must  be  a  concurrence  of  two 
things:  First,  negligence;  and, 
second,  injury  resulting  as  a  proxi- 
mate cause  of  it.  It  matters  not 
how  negligent  a  person  may  be ;  his 
negligence,  unless  the  injuries  com- 
plained of  were  the  proximate  re- 
sult of  it,  will  not  authorize  a  re- 
covery in  damages." 

To  the  same  effect  are  Davis  v. 
Ohio  Valley  Bkg.  &  T.  Co.  127  Ky. 
800, 15  L.R.A.(N.S.)  402, 106  S.  W. 
848 ;  Conley  v.  Ennis,  170  Ky.  125, 
185  S.  W.  501 ;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Perkins,  177  Ky.  88, 
197  S.  W.  526.  This  principle  in  the 
law  of  negligence,  althou^  it  has 
not  heretofore  been  applied  by  this 
court  to  a  case  like  this,  as  this  is 
the  first  of  its  kind  that  has  come 
before  us,  has  often  been  laid  down 
by  other  courts  as  applicable  to  in- 
juries resulting  from  the  negligent 
failure  to  provide  buildings  with 
fire  escapes  and  other  safety  equip- 
ment. Weeks  v.  McNulty,  101 
Tenn.  495, 43  L.R.A.  185, 70  Am.  St. 
Rep.  698,  48  S.  W.  809 ;  Pauley  v. 
Steam  Gauge  &  Lantern  Co.  ISl  N. 
Y.  90,  15  L.R. A.  194,  29  N.  E,  999 ; 
Arnold  v.  National  Starch  Co.  194 
N.  Y.  42,  21  L.R.A.(N.S.)  178,  86 
N.  E.  815;  Radley  v.  Knepfly,  104 
Tex.  180, 136  S.  W.  111. 

Let  us  see,  now,  if  there  is  not 
evidence,  direct  or  circumstantial, 
tending  to  sufiiciently  show  a  causal 
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laration of  in* 
Jnred  person. 


connection  between  the  negligence 
of  the  trust  company  and  the  death 
of  Morgan,  and  in  considering  this 
feature  of  the  case  it  should  here  be 
said  that  it  is  not  essential  that  the 
BTidence-  ^ausal      coMection 

proximate  canse    shOUld  DC  ShOWn  Dy 

-eircn«.ta„tiai.  ^.^.^^^  evidcnce ;  in- 

deed,  direct  evidence  in  many  cases 
like  this  would  be  difficult,  if  not 
impossible,  to  obtain,  although  there 
might  be  ample  circumstantial  evi- 
dence to  sustain  the  cause  of  action, 
and  so,  when  the  causal  connection 
can  be  shown  by  circumstances, 
these  circumstances  will  be  equally 
as  effective  as  direct  evidence  would 
be. 

Nor  is  it  indispensable  that  the 
evidence  showing  the  connection  be- 
tween the  negligence  and  the  injury 

should  be  exhibited 
by  the  acts  or  decla- 
rations of  the  in- 
jured party,  as  it  may  be  shown  by 
facts  and  circumstances  entirely  in- 
dependent of  anything  that  he  said 
or  did,  as  for  example  by  the  acts  of 
the  party  charged  with  negligence 
if  these  acts  were  of  such  a  nature 
as  that  but  for  them  the  injury 
would  not  have  happened. 

When,  however,  the  complaining 
party  has  some  means    of  escape 

from  an  impending 

r;^i*i:^W"'"  danger  that  he 
utiiue  means  of  could  have   availed 

fij-5^. ''''""         himself  of,  or  when 

the  means  of  avoid- 
ing it  are  open  to  his  choice,  the  neg- 
ligence will  not  generally  be  regard- 
ed as  the  proximate  cause  of  the 
injury  in  the  absence  of  facts  or  cir- 
cumstances showing  the  connection 
between  the  two.  To  illustrate,  if 
the  halls  and  doors  in  this  building 
had  been  so  arranged  as  to  facilitate 
egress  in  case  of  fire,  and  it  ap- 
peared that  Morgan  was  unable  to 
or  failed  to  make  his  escape  on  ac- 
count of  fright,  or  confusion,  or  de- 
lay on  his  part,  or  because  he  was 
not  awakened  in  time,  or  because  of 
the  rapidity  with  which  the  flames 
spread,  or  the  smoke  filling  the  halls, 
then  we  would  have  a  case  where 
the  causal  connection  between  the 


negligence  and  the  Injury  was  lack- 
ing. But  this  general  rule,  so  often 
applied  in  negligence  cases,  should 
have  no  controlling  weight  in  a  case 
where  the  injured  party,  on  account 
of  the  negligence  of  the  other  party, 
has  no  means  of  escape,  and  there  is 
not  open  to  him  any  way  by  which  he 
can  avoid  the  impending  danger.  If 
this  were  not  so,  then  the  greater 
the  negligence  the  less  the  liability 
would  be,  and  the  rights  of  the  in- 
jured party  would  be  diminished  in 
the  same  ratio  that  the  negligence 
was  increased,  when  the  converse 
is  true,  and  the  greater  the  negli- 
gence the  greater  the  liability. 

Coming,  now,  to  apply  what  we 
have  said  to  the  facts  of  this  case, 
we  think  the  evidence  shows  that 
the  failure  of  Morgan  to  escape  was 
not  caused  by  fright,  or  confusion, 
or  delay  on  his  part,  or  by  the  rapid- 
ity by  which  the  fire  spread  or  the 
smoke  filled  the  halls,  or  by  the  fact 
that  he  was  not  awakened  in  time, 
but  by  the  unsafe  and  dangerous 
construction  of  the  interior  of  the 
hotel  that  prevented  Morgan  from 
reaching  a  fire  escape  if  one  had 
been  provided,  and  therefore  the 
rule  laid  down  in  the  case  of  Weeks 
V.  McNulty,  101  Tenn.  495,  43 
L.R.A.  185,  70  Am.  St.  Rep.  693,  48 
S.  W.  809,  and  others  cited  by  coun- 
sel, have  little  application  to  the 
facts  in  this  case.  In  the  Weeks 
Case,  the  court  based  its  opinion 
that  there  was  no  causal  connec- 
tion between  the  negligence  and  the 
injury  upon  facts  showing  that  the 
injured  party  could  not  have 
reached  the  fire  escapes  if  they  had 
been  erected  on  account  of  the  rapid 
spread  of  the  flames,  and  other  acts 
committed  by  him  in  his  fright 
caused  by  the  presence  of  the  fire; 
and  so  in  the  Radley  Case.  But  in 
no  one  of  those  cases  was  it  made  to 
appear,  as  in  this  one,  that  the  in- 
jured party  would  have  been  pre- 
vented from  reaching  fire  escapes  if 
they  had  been  erected  by  ol^tacles 
and  obstructions  placed  in  his  way 
by  the  negligent  and  unsafe  man- 
ner in  which  the  hotel  was  con- 
structed. 
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A  case  supporting  the  doctrine 
that  obstacles  and  obstructions  aris- 
ing from  defects  in  construction  or 
maintenance  will  furnish  the  con- 
necting link  between  the  negligence 
iind  injury  is  Arnold  v.  National 
Starch  Co.  194  N-  Y.  47,  21  L.R.A. 
(N.&)  178,  86  N.  E,  815.  In  that 
ease  suit  was  brought  by  a  party  in* 
jured  in  a  fire  to  recover  damages 
on  account  of  llie  fkilure  to  have  the 
building  equipped  with  flre  escapes, 
and  one  of  the  defenses  was  tiiat 
the  failure  to  have  the  fire  escapes 
was  not  the  proximate  cause  of  the 
injury.  In  discussing  this  point  the 
<»urt  said :  "But  ...  it  is  fur- 
ther urged  in  behalf  of  respondent 
that  its  failure  to  comply  with  the 
statute,  even  if  mandatory,  may  not 
be  made  the  basis  of  a  recovery  for 
any  damages  sustained  by  appellant 
on  the  occasion  in  question,  because 
it  was  not  established  that  the  in- 
juries resulted  from  such  failure. 
This  argument  rests  on  two  propo- 
sitions,— ^the  first  one  being  that 
other  sufficient  means  of  escape 
were  provided,  and  the  second  one 
that  appellant's  clothes  and  hair 
took  fire  immediately  when  the  con- 
flagration reached  the  room  where 
she  was,  and  that,  therefore,  her 
damages  accrued  Wore  she  could 
possibly  have  reached  the  fire  es^ 
cape,  if  provided.  The  evidence,  in 
my  judgment,  permitted  the  jury  to 
find  against  this  argument,  and  both 
of  the  propositions  involved  in  it. 
.  .  .  And,  on  the  other  proposi- 
tion, while  the  evidence  may  not 
establish  with  mathematical  accu- 
racy just  when  the  fire  reached  ap- 
pellant's clothes  and  person  with 
reference  to  its  first  appearance  on 
the  floor,  or  with  reference  .to  her 
final  escape  therefrom  many  min- 
utes afterwards,  still,  as  I  read  it, 
it  permitted  the  jury  to  find  that,  as 
the  result  of  an  accumulation  of  in- 
flanunable  dust  and  material,  the 
fire  spread  very  rapidly  throughout 
the  ftoor ;  that  appelant  came  in  con- 
tact with  it,  and  was  set  on  fire 
some  time  after  it  first  appeared ; 
ami  that,  if  tiiere  had  been  statu- 
tory and    convenient  flre    escapes 


from  the  windows,  she  might  have 
escaped  thereby  before  becoming  on 
fire,  and,  conversely,  that  the  failure 
to  comply  with  the  statute  resulted 
in  her  detention  in  the  burning 
room  for  many  unnecessary  min- 
utes, and  that  such  detention  and  in- 
ability to  escape  caused  and  con- 
tributed to  her  injuries." 

Another  case  is  Kohn  v.  Clark, 
236  Pa.  18,  84  Atl.  692,  Ann.  Cas. 
1913E,  775.  In  that  case  the  plain- 
tiff brought  suit  to  recover  damages 
upon  the  ground  that  the  building 
in  which  he  was  employed  was  not 
equipped  with  fire  escapes.  The  trial 
court  directed  a  verdict  in  favor  of 
the  defendant  upon  the  ground  that 
it  did  not  appear  that  the  failure  to 
provide  the  building  with  fire  es- 
capes was  the  proximate  cause  of 
the  injury  complained  of.  In  con- 
sidering this  feature  of  the  case  the 
court  said  that  the  statute  provid- 
ed that  ''the  number  and  location  of 
such  escapes  to  be  governed  by  the 
size  of  the  building  and  the  number 
of  its  inmates,  and  arranged  in  such 
a  way  as  to  make  them  reasonably 
accessible,  safe,  and  adequate  for 
the  escape  of  said  inmates." 

And  that  "whether  the  one  ex- 
ternal fire  escape  that  was  here  con- 
structed was  an  adequate  provision 
for  escape  during  a  fire,  considering 
the  size  of  the  building  and  the  num- 
ber of  inmates,  and  whether  it  was 
so  arranged  as  to  make  it  readily 
accessible,  safe,  and  adequate  for 
the  escape  of  the  inmates,  were 
clearly  questions  for  the  jury.  We 
have  no  disposition  to  weaken  by  re- 
finement of  construction  the  obli- 
gation which  this  wise  and  salutary 
legislation  imposes  on  the  owners  of 
such  buildings.  The  act  provides  an 
easy  way  by  which  they  may  relieve 
themselves  of  responsibility.  .  •  . 
So,  too,  we  think  the  question  of 
proximate  cause  was  for  the  jury. 
It  may  be  that  one  cause  of  plain- 
tiff's failure  to  escape  unhurt  was 
want  of  familiarity  on  the  part 
of  the  operatives  with  the  means 
of  escape  that  had  been  pro- 
vided; but,  suppose  the  means 
provided  were  found  to  be  short 


406 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


of  what  the  law  requires, — ^a  mat- 
ter which  the  jury  as  we  have 
said  alone  could  determine, — ^in  such 
case  to  hold  want  of  familiarity  to 
have  been  the  proximate  cause  is  to 
imply  a  duty  on  the  part  of  the  em- 
ployer to  make  good  the  owner's  de- 
fault, by  instructing  and  training 
his  employees  as  to  the  best  way  of 
using  inadequate  means  of  escape. 
What  circumstances,  it  may  be  in- 
quired, are  in  the  record  conducing 
to  show  that  the  death  of  Morgan 
was  attributable  to  the  failure  to 
have  this  building  equipped  in  the 
manner  pointed  out  in  the  instruct 
tions,  and  conducing  to  show  that 
the  negligent  construction  of  the 
building  and  the  location  of  room 
No.  1  would  have  prevented  Morgan 
from  reaching  the  fire  escape,,  if  the 
building  had  been  supplied  with 
one?  Morgan  and  his  companions, 
it  should  be  kept  in  mind,  died  be- 
fore they  had  an  opportunity  to 
make  any  statement  connected  with 
the  transaction,  and  as  no  one  else 
saw  or  heard  them  from  the  time 
they  entered  this  room  until  the  fire- 
men discovered  them  in  a  dead  or 
d3ring  condition  in  room  No.  2,  there 
is  a  total  failure  to  show  what  ef- 
forts they  made  to  escape,  aside 
from  the  circumstance  tiiat  they 
broke  the  door  and  went  from  room 
No.  1  into  room  No.  2,  and  the  fur- 
ther circumstance  that  the  door  of 
room  No.  1,  opening  into  the  little 
hall,  was  unlocked,  but  that  they  did 
make  every  possible  eflTort  that  men, 
situated  as  they  were,  could  make 
to  escape,  cannot  be  doubted  in  the 
light  of  universal  human  experience. 
But  it  is  said  by  counsel  that  the 
flames  and  fumes  and  smoke  spread 
through  the  hallways  so  rapidly 
that  these  men  could  not  have 
stayed  the  fire  with  a  chemical  ex- 
tinguisher or  a  hose  if  there  had 
been  one  in  the  hall,  nor  could  they 
have  found  their  way  to  a  fire  es- 
cape in  the  front  of  the  building  if 
one  had  been  there  located.  Possi- 
bly, indeed  probably,  this  may  be  so 
in  view  of  the  unsafe  and  dangerous 
construction  of  the  interior  of  the 
hotd,  when  considered  in  connec- 


tion ynth  the  location  of  the  room 
occupied  by  these  men.  Proceeding 
now  with  this  argument  a  little  fur- 
ther, the  effect  of  it  is  that  if  guests 
in  a  hotel  are  put  in  a  room  from 
which  escape,  in  case  of  fire,  would 
be  extremely  difficult,  if  not  wholly 
impracticable,  there  should  be  no  re- 
covery on  account  of  the  want  of 
safety  equipment,  because  if  the 
equipment  had  'been  supplied,  the 
guests     could     not 

avail  themselves  of  JlSiJjrtV^^o- 
its .  protection.  To  vt«e  ««»•••  froa» 
so  construe  the  stat-  uabim^ 
ute  and  ordinance 
would  be  to  destroy  the  very  pur- 
pose of  Uieir  enactment,  and  give  to 
them  a  meaning  that  would  enable 
owners  and  lessees  of  fire  traps,  like 
the  Seventh  Avenue  Hotel,  to  escape 
liability  upon  the  ground  that  the 
rooms  and  halls  were  so  located  and 
situated  as  that  guests  could  not 
avail  themselves  of  fire  escapes  and 
other  safety  equipment  if  they  had 
been  provided.  Of  course,  we  can- 
not agree  that  the  useful  provisions 
of  the  statute  and  ordinance  should 
be  made  worthless  by  such  a  con- 
struction. They  were  intended  to 
promote  the  safety  of  guests  in 
hotel  buildings,  and  to  afford  them 
means  of  escape  from  injury  and 
death  in  cases  of  fire,  which  are  not 
infrequent  occurrences  in  hotel 
buildings,  and  they  should  be  given 
such  a  reasonable  construction  as 
would  carry  out  the  wholesome  in- 
tent in  their  enactment. 

Turning  again  to  these  legislative 
enactments,  we  find  it  provided  that 
the  hotel  should  be  equipped  with  a 
fire  escape,  and  that  **the  way  of 
egress  to  such  fire  escapes  shall,  at 
all  times,  be  kept  free  and  clear  of 
any  and  all  obstructions  of  any  and 
every  nature." 

And  further  that  '^he  doors  and 
passageways  shall  be  arranged  to 
facilitate  egress  in  cases  of  fire,  and 
to  afford  requisite  and  proper  ac- 
commodations for  the  public  protec- 
tion in  such  cases.'' 

It  would  be  folly  to  erect  fire  es- 
capes that  were  inaccessible,  and 
therefore  the  plain  meaning  of  these 
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provisions  is  that  the  doors  and  halls 
in  the  hotel  should  be  so  arranged 
as  to  facilitate  egress  in  cases  of 
fire,  and  kept  in  such  condition  as 
to  be,  at  all  times  and  under  all 
circumstances,  free  from  obstruc- 
tions of  every  kind,  and  so  the  stat- 
ute and  ordinance  contemplated  not 
only  that  the  building  shall  be  pro- 
vided with  fire  escapes,  but  that  the 
doors  and  passageways  shall  be  so 
arranged  as  to  facilitate  egress  in 
cases  of  fire;  and  it  is  equally  as 

great  a  violation  of 
;SnS5:r;r*.o'  these  legislative  re- 
M  to  ent  o«         quirements  to   fail 

e^e..  in  ca.e  of    ^    j^^^^     ^j^^     ^^^^ 

and  passageways  so 
arranged  and  kept  as  it  is  to  fail  to 
have  the  building  supplied  with  fire 
escapes. 

Now,  we  think  it  clear  that  the 
doors  and  hallways  leading  from 
room  No.  1  were  not  so  located  or 
arranged  as  to  facilitate  egress  in 
cases  of  fire,  or  to  afford  requisite 
and  proper  accommodations  for  the 
protection  of  guests;  on  the  con- 
trary, they  were  so  located  and 
arranged  as  to  prevent  egress  in 
cases  of  fire,  and  to  deny  the  req- 
uisite protection,  and  therefore  the 
trust  company  will  not  be  heard  to 
say  that  Morgan  could  not  have 
found  his  way  to  a  fire  escape  if  one 
had  been  put  up,  or  have  found  his 
way  out  of  the  room  to  a  place  of 
safety  if  the  building  had  been 
equipped  with  water  and  fire  ex- 
tinguishers. 

In  such  a  state  of  case  as  is  here 
presented,  the  presumption  is  that 
Morgan  could  and  would  have  es- 
caped if  the  doors  and  halls  had  been 
so  arranged  as  to  facilitate  egress 
and  the  building  had  been  equipped 
with  requisite  appliances.  For  ex- 
ample, if  there  had  been  a  door,  as 
there  should  have  been,  opening 
from  room  No.  1  into  the  main  hall 
in  the  brick  building,  it  is  scarcely 


to  be  doubted  that  Morgan  and  his 
companions  could  easily  have  made 
their  escape,  but  as  it  was,  they  had 
no  means  of  escape.  Their  means 
of  escape  had  been  cut  off  by  the 
manner  in  which  the  hotel  was  con- 
structed and  maintained  in  violation 
of  the  statute  and  ordinance. 

No  presumption  of  negligence  or 
that  the  failure  of  Morgan  to  es- 
cape was  due  to  causes  within  his 
control  is  to  be  in- 
dulged in.    In  cases  5jJ!?f  "^S7—  -.# 

•  *^         •       ..  presvmpiioii  off 

where  death  ensues  neffiiffent^e- 
as  the  result  of  a  S?e?*  *^*"'  '"^ 
negligent  act,  there 
is  no  presumption  of  contributory 
negligence  on  the  part  of  the  de- 
ceased. Contributory  negligence 
may,  of  course,  be  relied  on  as  a 
defense,  but  the  burden  of  showing 
it  is  on  the  defendant.  Anglea  v. 
East  Tennessee  Teleph.  Co.  142  Ky. 
539, 134  S.  W.  1119 ;  Stuart  v.  Nash- 
ville, C.  &  St.  L.  R.  Co.  146  Ky.  127, 
142  S.  W.  232 ;  Osborne  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  158  Ky. 
176, 164  S.  W.  818,  Ann.  Cas.  1913D, 
449.  We  therefore  think  that  there 
was  sufiicient  circumstantial  evi- 
dence to  take  the  case  to  the  jury 
on  the  issue  that  the  failure  to  have 
the  building  arranged  and  equipped 
in  the  manner  pointed  out  in  the  in- 
struction was  the  proximate  cause 
of  the  death  of  Morgan. 

Some  effort  is  made  to  show  that 
Morgan,  on  the  night  in  question, 
was  intoxicated,  but  we  shall  not 
take  up  time  with  this  issue  put  in 
the  case  for  the  purpose  of  endeav- 
oring to  make  out  jbl  defense  of  con- 
tributory negligence.  Sufiicient  is 
it  to  say  that  there  is  no  material 
evidence  supporting  this  contention. 
Nor  do  we  find  any  substantial  error 
committed  by  the  trial  court  in  the 
instructions,  or  in  the  admission  of 
evidence. 

The  judgment  is  afiirmed. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

« 

liability  of  trustee  for  injury  to  person  or  property  of  third 
due  to  negligence,  or  violation  of  statute  or  ordinance,  in  management 
trust  estate* 


I.  Testamentary     trustees,     executors, 

and  administrators: 

a.  Generally,  408. 

b.  With    respect    to    condition    of 

premises,  408. 

c.  With   respect  to   negligence   of 

employees,  411. 

d.  Violation  of  statute,  413, 

II.  Receivers,  414. 
III.  Other  trustees,  415. 

In  most  of  the  cases  cited  in  this 
note  in  which  the  personal  liability  of 
the  trustee,  executor,  or  administra- 
tor has  been  affirmed,  the  question 
arose  in  an  action  by  the  person  in- 
jured; and  the  decision  against  the 
trustee,  executor,  or  administrator, 
does  not  necessarily  in  all  cases  imply 
that  he  will  not  be  entitled  to  an  al- 
lowance on  his  settlement  with  the 
estate  on  account  of  the  liability  he 
has  thus  incurred.  That  aspect  of  the 
subject  seems  to  have  been  rarely 
presented. 

1«  Testamentary  trustees,  executorSf  and 

adtninistrators. 

a.  Generally, 

Subject  to  the  limitations  subse- 
quently noted  it  may  be  stated  gener- 
ally that  trustees  under  wills,  and 
executors  and  administrators,  are  held 
personally  liable  for  injuries  or  dam- 
ages resulting  from  negligence  in  ad- 
ministering the  property. 

United  States. — ^Boston  Beef  Pack- 
ing Co.  V.  Stevens  (1882)  20  Blatchf. 
443, 12  Fed.  279. 

Hawaii.  —  Kalua  v.  Camarinos 
(1898)  11  Haw.  557. 

lUinoia.— Everett  v.  Foley  (1907) 
132  111.  App.  438. 

Michigan. — Bannigan  v.  Woodbury 
(1909)  158  Mich.  206, 133  Am.  St.  Rep. 
371,  122  N.  W.  531. 

Missouri.— T.  L.  Horn  Trunk  Co.  v. 
Delano  (1912)  162  Mo.  App.  402,  142 
S.  W.  770. 

New  York. — Donohue  v.  Kendall 
(1884)  18  Jones  &  S.  386,  affirmed  in 


(1885)  98  N.  Y.  635;  Gillick  v.  Jack- 
son (1903)  40  Misc.  627,  83  N.  Y.  Supp. 
29;  Keating  v.  Stevenson  (1897)  21 
App.  Div.  604,  47  N.  Y.  Supp.  847; 
Gatti-McQuade  Co.  v.  Flynn  (1913) 
79  Misc.  430,  140  N.  Y.  Supp.  135 ;  Mc- 
Cue  V.  Finck  (1897)  20  Misc.  506,  46 
N.  Y.  Supp.  242. 

Ohio.— Deschler  v.  Franklin  (1900) 
11  Ohio  C.  D.  188. 

-  Rhode  Island. — Parmenter  v.  Bars- 
tow  (1900)  22  R.  I.  245,  63  L.R.A.  227, 
47  Atl.  365. 

Virginia.— Bel vin  v.  French  (1887) 
84  Va.  81,  3  S.  E.  891. 

Canada. — Ferrier  v.  Tr^pannier 
(1894)  24  Can.  S.  C.  86. 

h.  With  respect  to  condition  of  prenUsea. 

Where  trustees  under  wills  or  ex- 
ecutors and  administrators  by  virtue 
of  the  trust  have  possession  and  con- 
trol of  property,  they  are  generally 
held  liable  for  injuries  or  damage  re- 
sulting from  their  negligence  in  fail- 
ing to  keep  the  property  in  repair. 

United  States.  —  Boston  Packing 
Beef  Co.  v.  Stevens  (1882)  20  Blatchf. 
443, 12  Fed.  279. 

California.  —  Eustace  v.  Jahns 
(1869)  38  Cal.  3. 

Illinois.- Everett  v.  Foley  (1907) 
132  111.  App.  438. 

Michigan. — Bannigan  v.  Woodbury 

(1909)  158  Mich.  206,  133  Am.  St.  Rep. 
371,  122  N.  W.  531. 

Missouri. — ^T.  L.  Horn  Trunk  Co.  v. 
Delano  (1912)  162  Mo.  App.  402,  142 
S.  W.  770. 

New    YoriiL — ^Donohue    ▼.    Kendall 

(1884)  18  Jones  &  S.  386,  affirmed  in 

(1885)  98  N.  Y.  635;  Helling  v.  Boss 

(1910)  121  N.  Y.  Supp.  1013;  Gillick 
V.  Jackson  (1908)  40  Misc.  627,  83  N. 
Y.  Supp.  29;  Keating  v.  Stevenson 
(1897)  21  App.  Div.  604,  47  N.  Y.  Supp. 
847. 

Virginia.- Belvin  v.  French  (1887) 
84  Va.  81,  3  S.  E.  891. 

Canada*  —  Ferrier  ▼.  Tr6pannier 
(1894)  24  Can.  S.  C.  86. 
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In  Eeatinfir  v.  Stevenson  (1897)  21 
App.  Div.  604,  47  N.  Y.  Supp.  847,  it 
was  held  that  trustees  under  a  will 
who  became  legal  owners  of  realty, 
and  were  chargeable  with  the  duty  of 
repairing  the  premises,  were  person- 
ally liable  for  negligently  failing  to 
make  repairs  by  reason  of  which 
another  sustained  an  injury.  The  rea- 
soning of  the  court  in  the  case  was 
that  the  trustees  were  the  legal  owners 
of  the  property,  and  that,  having  the 
entire  ownership  of  the  estate,  the  du- 
ty rested  upon  them  to  use  reasonable 
care  to  keep  it  reasonably  safe  for 
those  having  occasion  to  use  it.  The 
court  said:  'The  failure  to  repair 
being  a  neglect  of  the  personal  duty 
imposed  upon  the  defendants  by  virtue 
of  their  legal  ownership,  they,  in  the 
first  instance,  must  be  held  personally 
liable  for  it.  There  is  no  reason  ap- 
parent upon  this  record  why  it  could 
be  held  that  the  estate  which  they^  rep* 
resented  in  a  certain  sense  should  be 
charged  with  any  of  the  damages  re- 
sulting from  this  act,  which  was  im- 
posed upon  them  personally.  If  it 
should  ^m  out  in  the  settlement  of 
the  estate,  for  any  reason,  that  it  was 
the  estate,  and  not  the  defendants, 
which  was  properly  chargeable  with 
the  payment  of  any  damages  for  such 
neglect,  undoubtedly  the  defendants 
would  be  authorized  to  retain  the 
amount  of  such  damages  from  the 
rents.  But  unless  something  of  that 
kind  was  made  to  appear,  the  liability, 
being  personal  to  the  defendants, 
could  not  be  made  a  charge  upon  the 
estate.  The  case  is  not  like  any  of 
those  in  which  it  has  been  permitted 
to  plaintiffs  to  maintain  actions  for 
negligence  against  receivers  who  were 
in  possession  of  the  property  under 
the  orders  of  the  court.  Such  receiv- 
ers are  in  no  sense  the  owners  of  the 
property  and  they  have  not  the  legal 
title  to  it.  The  property  is  in  the  court 
for  its  management  and  administra- 
tion, and  the  receiver  is  an  officer  of 
the  court,  being  under  its  orders  and 
carrying  out  its  directions.  The  serv- 
ants whom  he  is  obliged  to  employ  are 
employed  by  him  solely  in  his  official 
capacity  and  by  virtue  of  his  official 
dnty,  and  th^  do  not  in  any  way  rep- 


resent him  personally.  For  that  rea- 
son it  has  been  held  in  many  cases 
that,  in  the  absence  of  any  personal 
neglect  of  the  receiver,  he  is  not  li- 
able personally  for  the  neglect  of 
his  servants.  Murphy  v.  Holbrook 
(1870)  20  Ohio  St.  187,  5  Am.  Rep. 
638;  Cardot  v.  Barney  (1875)  63  N.  Y. 
281,  20  Am.  Rep.  533;  Barton  v.  Bar- 
bour (1881)  104  U.  S.  128,  26  L.  ed. 
674.  It  is  different  in  a  case  where 
the  receiver  is  guilty  of  personal  neg- 
ligence, or  where  he  has  entered  into 
some  contract  relation  with  the  par- 
ticular piece  of  property  which  was 
the  subject  of  the  negligence,  so  that 
he  is  personally  responsible  for  its 
proper  condition.  In  such  a  case  he 
would  be  held  liable  for  any  neglect 
in  the  management  of  the  property 
upon  the  sole  ground  of  his  legal  re- 
lation to  it  as  owner.  Kain  v.  Smith 
(1880)  80  N.  Y.  458.  The  duty  of  the 
care  of  the  property  seems  to  be  one 
that  is  inherent  in  the  ownership  of 
it,  and  the  distinction  seems  to  be 
that  the  person  who  is  legally  the 
owner  of  the  property  has  imposed 
upon  him,  by  reason  of  that  ownership, 
the  duty  of  keeping  it  in  proper  repair, 
and  that  for  a  violation  of  that  duty 
he  is  personally  liable ;  whereas,  if  he 
has  no  title  to  the  property,  but  sim- 
ply performs  certain  duties  which  are 
imposed  upon  him  with  reference  to 
it,  his  liability  is  not  personal,  but 
grows  out  of  his  official  situation.  It 
is  to  be  noticed  in  this  form  of  action 
the  defendants  would  be  liable  to  be 
arrested  in  a  proper  case,  and  if  judg- 
ment went  against  them,  a  body  ex- 
ecution might  be  issued  against  them. 
All  of  that  shows  that  the  violation 
of  the  duty  insisted  upon  is  one  which 
is  personal  to  them,  and  not  official* 
The  case  of  an  action  against  an  as- 
signee in  bankruptcy  or  a  receiver  or 
other  trustee  to  foreclose  his  interest 
in  the  property  is  not  analogous,  be- 
cause in  that  case  the  thing  attacked 
is  only  his  property  right  which  is 
sought  to  be  taken  away,  and  for  that 
reason  it  is  necessary  that  he  should 
be  made  a  party  in  his  official  capac- 
ity. But  in  such  a  case  as  this  no 
remedy  is  sought  against  the  property. 
It  is  against  the  individual  for  his 
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personal  ne^rlect.  The  rule  is  similar 
to  that  one  which  is  applied  in  actions 
against  executors  for  acts  done  by 
them  in  regard  to  the  management  of 
the  property  which  they  held  in  their 
official  capacity.  They  have  the  legal 
title  to  this  property,  and,  having  that, 
they  are  personally  responsible,  by 
reason  of  the  legal  title,  to  third  par- 
ties dealing  with  them  with  relation 
to  the  property,  precisely  as  though  no 
one  else  had  any  beneficial  interest 
in  it." 

And  trustees  having  possession  of 
real  property  under  a  devise  in  a  will 
are  liable  in  their  individual  capacity 
for  an  injury  to  one  caused  by  a  neg- 
ligent failure  to  repair  a  coalhole  in 
the  sidewalk  in  front  of  the  premises. 
O'Malley  v.  Gerth  (1902)  67  N.  J.  L. 
610,  52  Atl.  563,  12  Am.  Neg.  Rep.  121. 

And  in  Everett  v.  Fol.ey  (1907)  132 
IlL  App.  438,  where  by  a  will  trustees 
were  given  exclusive  control  of  prop- 
erty and  directed  to  keep  and  perfect 
the  estate,  and  provided  with  means 
to  keep  up  repairs,  they  were  held 
personally  liable  to  one  who  sustained 
an  injury  by  being  struck  by  a  blind 
which  was  negligently  allowed  to  re- 
main in  an  unsafe  condition.  The 
court  said:  "It  is  next  insisted  that 
there  was  no  right  of  action  against 
appellants,  first,  because  they  were 
only  possessed  as  trustees  under  the 
will  of  James  Campbell;  and  second, 
because  they  had  leased  the  premises 
to  the  Wonderland  Company.  The  will 
gives  the  premises  to  appellants  as 
trustees,  giving  them  exclusive  control 
over  the  property  until  ten  years  aft- 
er the  death  of  testator's  widow,  and 
gives  them  authority  to  mortgage  it 
to  the  extent  of  $50,000,  to  improve 
and  repair  it,  and  to  preserve  it  from 
waste.  It  directs  them  to  take  posses* 
sion  of,  keep,  and  protect  the  estate, 
and  provides  the  means  to  keep  up 
repairs,  if  the  income  should  not  be 
sufficient.  Appellants  accepted  the 
trust  by  qualifying  under  the  will  and 
taking  charge  of  the  property.  All 
persons  who  had  occasion  to  deal  with 
this  property  must  do  so  through  the 
appellants.  All  the  duties  which  de- 
volve upon  the  owners  of  property 
were  the  duties  of  appellants,  and  if. 


through  their  negligence,  any  person 
should  be  injured,  they  are  personal- 
ly liable  for  the  damages  that  result 
therefrooL" 

And  in  Belvin  v.  French  (1887)  84 
Va*  81,  3  S.  E.  891,  executors  to  whom 
real  estate  was  devised  in  trust  to  hold 
and  keep  in  repair  were  held  personal- 
ly liable  for  an  injury  sustained  to 
one  by  their  negligence  in  failing  to 
keep  an  area  light  in  the  sidewalk 
in  repair.  The  court  said :  "The  jury 
also  found  that  the  negligence  of  the 
defendants  was  the  proximate  cause 
of  the  plaintiff's  injuries,  which  un- 
doubtedly renders  them  personally 
responsible.  And  why,  we  ask,  should 
they  not  be  liable  for  their  own  neglect 
of  a  plain  official  duty  ?  Grant,  as  we 
do,  that  the  principle  invoked  in  their 
behalf  is  a  correct  one,  namely,  that 
fiduciaries  ought  not  to  be  dealt  with 
by  such  harshness  as  to  deter  a 
prudent  man  from  accepting  the  trust, 
yet,  on  the  other  hand,  it  is  equally 
true  that  a  fiduciary  ought  nat  to  be 
permitted  to  manage  the  trust  estate 
in  his  hands  in  such  a  manner  as  to 
injure  others  with  impunity,  so  far  as 
any  personal  liability  on  his  part  is 
concerned,  and  to  hold  that  the  de- 
fendants are  not  personally  liable  in 
the  present  case  would  be  as  incon- 
sistent with  natural  justice  as  with 
the  well-settled  principles  of  the  com- 
mon law." 

And  executors  having  control  and 
possession  of  a  building  are  person- 
ally liable  for  the  death  of  one  killed 
by  a  window  which  fell  upon  him  be- 
cause of  a  failure  to  keep  the  build- 
ing in  repair.  Ferrier  v.  Tr^pannier 
(1894)  24  Can.  S.  C.  86.  The  court 
stated  that  there  could  be  but  one  an- 
swer as  to  the  personal  liability  of  the 
executors,  that  they  were  the  parties 
primarily  liable  and  the  guilty  parties 
in  the  first  degree,  that  it  was  their 
personal  fault  and  negligence  which 
was  the  immediate  cause  of  the  ac- 
cident, that  they  were  at  the  time  in 
actual  possession  of  the  building, 
which  was  under  their  exclusive  con- 
trol and  superinteadeiice,  and  that, 
whether  as  trustees  or  executors  or 
in  any  other  fiduciary  capacity,  it  did 
not  in  any  way  lessen  their  personal 
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liability  for  tortious  neglisrence  where- 
by a  third  party  suffered  damage. 

And  in  Boston  Beef  Packing  Co.  v. 
Stevens  (1882)  20  Blatchf.  443,  12 
Fed.  279,  executors  were  held  liable 
personally  for  damage  sustained  by 
an  adjoining  owner  by  the  fall  of  a 
building  belonging  to  the  estate  which 
they  had  leased  as  a  warehouse,  and 
which  was  unsafe  and  unfit  for  use  as 
a  warehouse  at  the  time  it  was  let. 

And  executors  in  control  and  pos* 
session  of  a  building  are  personally 
liable  to  one  rightfully  therein  who 
is  injured  by  neglect  to  keep  the  prem* 
ises  in  repair.  Donohue  v.  Kendall 
(1884)  18  Jones  &  S.  (N.  Y.)  386»  af- 
finned  in  (1886)  98  N.  Y.  685.  The 
court  stated  that  it  was  supposed  that 
the  executors  had  no  power  to  repair, 
and  that  it  was  conceivable  that  they 
had  not  such  power  at  the  expense  of 
the  estate,  but  that  the  presumption 
was  otherwise;  that  however  this 
might  be,  they  had  the  power  to  make 
repairs  at  their  own  expense,  and  were 
not  compelled  to  go  into  control  of  the 
property  if  they  did  not  see  fit  to  do 
so. 

And  in  Bannigan  v«  Woodbury 
(1909)  158  Mich.  206,  133  Am.  St.  Rep. 
371,  122  N.  W.  531,  it  was  held  that 
an  administrator^  having  control  and 
possession  of  a  building  belonging  to 
the  intestate,  is  chargeable  with  the 
duty  of  keeping  the  building  in  a  safe 
condition,  and  is  personally  liable  for 
his  negligence  in  failing  to  repair  the 
building  by  reason  of  which  a  pedes- 
trian is  injured  by  a  window  falling 
from  the  building. 

And  in  T.  L.  Horn  Trunk  Co.  v.  De- 
lano (1912)  162  Mo.  App.  402,  142  S. 
W.  770,  it  was  held  that  an  administra- 
trix was  individually  liable  for  neg- 
ligence in  failing  to  keep  a  tank  on 
leased  property  of  the  estate  in  proper 
repair,  by  reason  of  which  a  tenant 
suffered  loss  of  his  goods. 

It  has  been  held,  however,  where  a 
will  vested  a  title  to  premises  in  ex- 
ecutors, but  contained  nothing  in 
any  way  bearing  upon  their  duties  in 
respect  to  the  house,  and  gave  a  right 
to  occupy  it  to  the  testator's  widow, 
that  the  executors  were  not  liable  for 
an  injury  sustained  through  the  un«> 


safe  and  defective  condition  of  the 
house,  although  they  had  knowledge 
thereof.  Butler  v.  Townsrad  (1895) 
84  Hun,  100,  81  N.  Y.  Supp.  1094.  The 
court  stated  that  the  executors  were 
not  entitled  to  the  possession,  use,  or 
management  of  the  house,  and  that  as 
the  will  made  no  provision  for  repairs 
and  conferred  no  authority  upon  them 
to  devote  any  part  of  the  estate  to  that 
purpose,  they  failed  to  see  upon  what 
theory  the  executors  could  be  held  li- 
able, and  stated  further  that  the  duty 
of  keeping  premises  in  a  safe  condi- 
tion pertained  to  occupancy,  and  not 
to  ownership,  and  that  in  the  case  at 
bar  the  use  and  occupation  of  the 
property  were  given  to  the  widow,  and 
that  the  executors  never  had  been  in 
control  or  management  thereof. 

And  it  has  been  held  that  an  exec- 
utor who  takes  no  estate  in  the  lands 
of  the  testator,  but  has  merely  a  naked 
power  to  receive  the  rents,  is  not  per- 
sonally liable  to  a  tenant  who  sustains 
damage  through  the  defective  con- 
struction and  maintenance  of  a  build- 
ing. Bobbins  v.  Mount  (1867)  4  Robt. 
(N.  Y.)  558. 

See  also  Gillick  v.  Jackson,  infra, 
I.  d. 

o.  With   respect   to   negligence    of   em- 
ployees. 

In  some  cases  trustees  under  wills 
and  executors  and  administrators  have 
been  held  personally  liable  for  injuries 
or  damage  sustained  because  of  the 
negligence  of  persons  employed  in  ad- 
ministering the  trust.  Kalua  v.  Cam- 
arinos  (1898)  11  Haw.  667;  McCue  v. 
Finck.  (1897)  20  Misc.  506,  46  N.  Y. 
Supp.  242 ;  Gatti-McQuade  Co.  v.  Flynn 
(1913)  79  Misc.  480,  140  N.  Y.  Supp. 
185;  Deschler  v.  Franklin  (1900)  11 
Ohio  C.  D.  188;  Parmenter  v.  Barstow 
(1900)  22  It  L  245,  63  L.R.A.  227,  47 
Atl.  365. 

In  Kalua  v.  Camarinos  (1898)  11 
Haw.  557,  an  administrator  who  was 
carrying  on  the  intestate's  business 
was  held  personally  liable  for  injuries 
suffered  in  a  collision  with  a  wagon, 
which  was  caused  by  the  negligence  of 
one  employed  by  him  as  a  driver,  who 
at  the  time  of  the  injury  was  acting 
within  the  scope  of  his  employment. 
The  court  in  this  case  said :    'The  de- 
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fendant's  counsel  in  their  brief  assert 
that  defendant  was  not  carrying  on 
the  business  as  a  trader,  but  merely 
to  preserve  its  good  will  until  such 
time  as  it  could  be  sold,  under  the 
direction  and  by  the  authority  of  the 
probate  court.  We  do  not  find  this 
position  supported  by  the  pleadings  or 
the  proofs  adduced  below.  This  is  a 
complete  answer  to  the  contention  of 
defendant's  counsel  that  an  adminis- 
trator is  only  responsible  for  damages 
or  injuries  caused  either  directly  by 
himself  or  indirectly  by  his  negligence. 
Defendant  was  not  winding  up  his  in- 
testate's estate.  Kondo  was  employed 
by  the  defendant,  and  the  alleged  tres- 
pass was  committed  by  Kondo  while 
driving  the  wagon  in  the  scope  of  his 
employment  in  the  fruit  store  busi- 
ness. Defendant'  was  his  master. 
According  to  well-settled  law,  not  dis- 
puted by  defendant,  the  master  is  re« 
sponsible  to  third  persons  for  injuries 
through  the  negligence  of  his  servant 
while  acting  within  the  scope  of  his 
employment.  This  is  so  because  every 
master  is  bound  to  employ  servants  that 
are  both  skilful  and  careful.  So  far 
as  third  persons  are  concerned  Kondo 
was  the  servant  of  defendant.  .  •  . 
In  this  case  the  law  casts  upon  the 
defendant  the  same  responsibility  to 
third  parties  for  the  acts  of  his  serv- 
ants as  is  cast  upon  all  masters  or  em- 
ployers of  servants.  Whether  the 
master  employs  them  in  the  business 
of  his  decedent  or  his  own  business 
it  makes  no  difference." 

And  in  McCue  v.  Finck  (1897)  20 
Misc.  506,  46  N.  Y.  Supp.  242,  it  was 
held  that  an  executor  carrying  on  a 
business  under  a  will  was  liable  in- 
dividually, and  not  in  his  representa- 
tive capacity,  for  a  negligent  injury 
sustained  by  a  truck  driven  by  an  em- 
ployee. 

And  in  Gatti-McQuade  Co.  v.  Flynn 
(1913)  79  Misc.  430,  140  N.  Y.  Supp. 
136,  it  was  held  in  an  action  to  recover 
for  an  injury  sustained  through  the 
negligence  of  a  driver  employed  by  an 
administratrix,  that  an  administratrix 
committing  a  tort,  either  personally 
or  by  an  agent,  is  liable  therefor  in 
her  personal  capacity,  and  not  in  her 
r^resentative  capacity,  and  the  com- 


plaint in  this  case  was  construed  to 
'  state  a  good  cause  of  action  against 
the  administratrix  in  her  individual 
capacity. 

And  it  has  been  stated  that  one 
holding  property  as  trustee  under  a 
will  is  personally  liable  for  an  injury 
sustained  by  another  by  being  struck 
in  the  eye  by  chips  of  stone  which 
were  negligently  caused  to  fly  into  the 
plaintiff's  face  by  persons  employed 
on  the  property  while  she  was  passing 
on  the  sidewalk.  Parmenter  v.  Bars- 
tow  (1900)  22  R  L  245,  63  L.R.A.  227, 
47  Atl.  366.  The  action  in  this  case, 
however,  was  against  the  trustee  in 
his  official  capacity. 

And  in  Deschler  v.  Franklin  (1900) 
11  Ohio  C.  D.  188,  which  was  an  action 
against  executors  to  recover  for  an  in- 
jury claimed  to  have  been  sustained 
through  the  negligent  operation  of  an 
elevator  in  a  building  belonging  to  the 
estate,  the  court  refused  to  hold  the 
executors  liable  in  their  representa- 
tive capacity,  and  stated  that  if  any 
cause  arises  through  the  negligence  of 
an  executor  in  managing  an  estate,  the 
action  must  be  against  him  personally, 
and  not  against  him  in  his  representa- 
tive capacity. 

In  some  cases,  however,  the  courts 
have  refused  to  hold  trusteei^  under 
wills,  or  personal  representatives,  lia- 
ble for  injuries  or  damage  resulting 
from  the  negligence  of  employees. 

Thus,  in  Fetting  v.  Winch  (1909)  54 
Or.  600,  38  L.R.A.(N.S.)  379,  104  Pac. 
722,  21  Ann.  Cas.  852,  where  it  was 
sought  to  hold  an  executor  liable  for 
the  death  of  an  assistant  janitor  in  a 
building  belonging  to  the  estate,  which 
was  alleged  to  have  resulted  from  the 
negligence  of  the  head  janitor  in  plac- 
ing an  inexperienced  person  in  charge 
of  an  elevator,  it  was  held  that  no  re- 
covery could  be  had.  The  court  stated 
that  if  liable  at  all,  as  the  act  was  be- 
yond the  scope  of  his  official  capacity^ 
the  executor  must  be  sued  as  an  in- 
dividual ;  that  a  judgment  against  him 
personally  for  damages  sustained  on 
account  of  a  personal  injury  must  rest 
either  on  the  principle  of  respondeat 
superior,  or  on  the  breach  of  some 
duty  amounting  to  actionable  negli- 
gence, or  on  his  independent  tort,  and 
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that  the  maxim  of  respondeat  superior 
is  bottomed  on  the  principle  that  he 
who  expects  to  derive  advantage  from 
an  act  which  is  done  by  another  for 
him  must  answer  for  an  injury  which 
a  third  person  may  sustain  from  it, 
and  said  that  there  was  no  testimony 
to  show  that  the  executor  in  the  case 
at  bar  was  managin^r  the  building  for 
his  own  profit,  or  that  he  derived  or 
expected  to  derive  ^ny  advantage  or 
profit  from  the  employment  of  the  head 
janitor,  and  that  in  the  absence  of 
such  evidence  it  could  not  be  legally 
said  that  he  was  individually  liable  for 
the  janitor's  act,  and  that  the  evidence 
did  not  show  any  act  of  negligence  on 
the  part  of  the  executor  that  would 
render  him  liable  for  damages  caused 
by  the  carelessness  of  the  head  janitor, 
whom  the  complaint  alleged  was  com- 
petent. The  court  in  this  case  recog- 
nized the  rule  that  when  the  law  im- 
poses a  duty  on  an  executor  or  admin- 
istrator and  he  neglects  to  discharge 
the  obligation  thus  enjoined,  whereby 
another  sustains  an  injury,  the  per- 
sonal representative  is  liable  therefor* 

In  Benett  v.  Wyndham  (1862)  4  De 
6.  F.  &  J.  259,  45  Eng.  Reprint,  1183, 
a  trustee  under  a  will  was  held  en- 
titled to  recover  from  the  estate  the 
amount  paid  by  him  on  a  judgment 
recovered  in  an  action  in  which  it  ap* 
peared  that  the  trustee  directed  the 
bailiff  to  have  certain  trees  cut,  and 
that  the  latter  ordered  woodcutters, 
usually  employed  on  the  estate,  to  do 
the  workt  and  that  in  the  process 
thereof  a  tree  fell  and  injured  the 
plaintiff,  who  was  passing.  The  court 
said:  "The  trustee  in  this  case  ap- 
pears to  have  meant  well,  to  have  acted 
with  due  diligence,  and  to  have  em- 
ployed a  proper  agent  to  do  an  act  the 
directing  which  to  be  done  was  within 
the  due  discharge  of  his  duty.  The 
agent  makes  a  mistake  the  conse- 
quences of  which  subject  the  trustee 
to  legal  liability  to  a  third  party.  I 
am  of  opinion  that  •this  liability  ought, 
as  between  the  trustee  and  the  estate, 
to  be  borne  by  the  estate." 

And  in  Re  Raybould  [1900]  1  Ch. 
(Eng.)  Id9,  69  L.  J.  Ch.  N.  S.  248,  48 
Week.  Rep.  301, 82  L.  T.  N.  S.  46,  where 
a  trustee  and  executor  carried  on  a 


colliery,  it  was  held  that  an  adjoining 
landowner  whose  land  had  been  let 
down  without  recklessness  or  improp- 
er working  of  the  mine  was  entitled 
to  recover  directly  from  the  testator's 
estate  for  the  damage  suffered.  The 
court  relied  upon  the  decision  in  Be- 
nett V.  Wyndham  (Eng.)  supra,  hold- 
ing that  there  was  no  personal  liability 
on  the  part  of  the  trustee  in  the  ab- 
sence of  negligence  on  his  part. 

And  there  is  an  obiter  statement  in 
Kellogg  V.  Church  Charity  Foundation 
(1908)  128  App.  Div.  214,  112  N.  Y. 
Supp.  566,  which  was  an  action  of  neg- 
ligence against  a  charitable  corpora- 
tion, that  a  trustee  under  a  will,  or  a 
like  trustee,  is  not  individually  liable 
for  the  negligence  of  servants  em- 
ployed in  the  administration  of  the 
trust  unless  he  was  himself  negligent. 

d.  Violation  of  statute. 

It  will  be  observed  that  in  the  re- 
ported case  (Louisville  Trust  Co.  v. 
Morgan,  ante,  396)  a  trustee  manag- 
ing an  estate  under  a  trust  in  a  will, 
who  leased  a  hotel  belonging  to  the  es- 
tate without  complying  with  the  stat- 
utes and  ordinances  with  respect  to 
fire  escapes  and  extinguishers,  was 
held  individually  liable  for  injuries  to 
guests  because  of  the  absence  of  such 
equipment. 

And  it  has  been  held  that  testamen- 
tary trustees  of  a  tenement  house  un- 
der a  trust  imposing  the  duty  of  keep- 
ing the  property  in  repair  upon  them 
were  personally  liable  for  an  injury 
sustained  by  a  tenant  because  of  the 
trustees'  failure  to  properly  light  a 
hallway  as  required  by  a  statute.  Gil- 
lick  V.  Jackson  (1903)  40  Misc.  627, 
83  N.  Y.  Supp.  29.  The  court  stated 
that  so  far  as  the  tenant  was  con- 
cerned, the  trustees  were  the  owners 
of  the  building;  that  trustees  of  an  ex- 
press trust  in  real  estate,  where  the 
will  creating  the  trust  imposes  upon 
the  trustees  the  duty  of  managing, 
leasing,  and  keeping  in  repair  the 
property,  are,  by  virtue  of  the  legal 
title  which  is  vested  in  them,  liable 
personally,  at  least  in  the  first  in- 
stance, and  not  in  their  representative 
capacity,  for  failure  to  perform  their 
duty. 
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And  in  Mc  Adams  v.  Starr  (1901)  74 
Conn.  85,  92  Am.  St.  Rep.  197,  49  Atl. 
897,  an  administrator  was  held  the 
''owner,"  within  the  meaning  of  §  876, 
Gen.  Stat.,  of  a  dog  which  had  belonged 
to  the  intestate,  and  it  was  according- 
ly held  that  judgment  might  be  ren- 
dered personally  against  the  admin- 
istrator for  an  injury  resulting  from  a 
bite  by  the  dog.  The  exact  terms  of 
the  statute  do  not  appear,  nor  does 
there  appear  to  have  been  any  person- 
al negligence  by  the  administrator. 

// .  Beceivera, 

For  the  distinction  between  testa- 
mentary trustees  and  receivers  as 
bearing  upon  their  personal  liability^ 
see  Keating  v.  Stevenson,  cited  apd 
quoted  supra,  I.  b. 

As  to  statute  creating  presumption 
of  negligence  against  railroad  com- 
pany as  applicable  to  receiver  operat- 
ing road»  see  annotation  to  Lamb  v. 
Floyd,  1  A.L.R.  1180. 

Gases  involving  the  liability  of  re- 
ceivers are  not  included  unless  it  is 
clear  that  the  court  was  considering 
their  individual  or  personal  liability^ 

In  the  absence  of  personal  negli- 
gence a  receiver  is  held  not  individ- 
ually liable  for  the  negligence  of  em- 
ployees causing  injury  to  a  third 
person,  since  he  is  held  master  only 
in  his  official  capacity. 

United  States. — Davis  v.  Duncan 
(1884)  19  Fed.  477. 

Alabama. — Ferrell  v.  Ross  (1917) 
—  Ala.  — ,  75  So.  466;  McGhee  v.  Wil- 
lis  (1901)  134  Ala.  281,  82  So.  301. 

Illinois.  —  Robinson  v.  Kirkwood 
(1900)  91  111.  App.  54;  McNulta  v. 
Ensch  (1890)  184  111.  46,  24  N.  E.  631, 
2  Am.  Neg.  Gas.  675 ;  McNulta  v.  Lock- 
ridge  (1891)  137  111.  270,  81  Am.  St. 
Rep.  362,  27  N*  E.  452,  affirmed  in 
(1891)  141  U.  S.  827,  35  L.  ed.  796,  12 
Sup.  Gt.  Rep.  11;  Bartlett  v.  Gicero 
Light,  Heat  &  P.  Go.  (1898)  177  111. 
68,  42  L.R.A.  715,  62  N.  E.  389. 

Indiana. — ^Vandalia  R.  Go.  v.  Keys 
(1910)  46  Ind.  App.  358,  91  N.  E.  178. 

Iowa. — Sloan  v.  Gentral  Iowa  R.  Go. 
62  Iowa,  738, 16  N.  W.  331. 

Kaiwaa— Erb  v.  Popritz  (1898)  59 
Kan.  264,  68  Am.  St.  Rep.  362,  52  Pac. 
871. 


Minnesota.  —  Erskine  v.  Mcllrath 
(1895)  60  Minn.  485,  62  N.  W.  1130. 

MiflfloorL— Averill  v.  McGook  (1900) 
86  Mo.  App.  846. 

New  York. — Gardot  v.  Barney  (1876) 
63  N.  Y.  281,  20  Am.  Rep.  533 ;  Camp 
V.  Barney  (1875)  4  Hun,  875. 

In  Davis  v.  Duncan  (1884)  19  Fed. 
477,  in  considering  the  right  to  recover 
for  injuries  sustained  through  the  neg- 
ligence of  employees  of  a  railroad 
after  a  receiver  had  surrendered  and 
turned  the  road  back,  the  court  said: 
'The  railroad  company  took  the  prop- 
erty cum  onere  as  to  these  claims.  A 
receiver,  as  such,  upon  principle  and 
authority  is  not  personally  lial>le  for 
the  torts  of  his  employees.  Were  he 
so  liable  few  men  would  take  the  re- 
sponsibility of  such  a  trust;  it  is  only 
when  he  himself  commits  the  wrong 
that  he  is  held  personally  liable.  The 
proceedings  against  him  as  receiver 
for  the  wrongs  of  his  employees  is  in 
the  nature  of  a  proceeding  in  rem  and 
renders  the  property  in  his  hands,  as 
such,  liable  for  compensation  for  such 
injuries."  To  the  same  effect  is  Gray 
V.  Grand  Trunk  Western  R.  Go.  (1907) 
84  G.  G.  A.  392,  166  Fed.  736. 

And  in  Erskine  v.  Mcllrath  (1895) 
60  Minn.  485,  62  N.  W.  1180,  it  was 
held  that  the  liability  of  a  receiver  of 
a  railroad  for  a  personal  injury  caused 
by  the  negligence  of  an  employee 
arises  only  by  reason  of  the  doctrine 
of  respondeat  superior,  and  that  in  his 
individual  capacity  the  receiver  is  not 
the  master  of  the  servant  causing  the 
injury,  but  is  such  only  in  his  capacity 
of  receiver,  and  that  he  is  not  person- 
ally liable  for  the  negligence  of  serv- 
ants employed  by  him  to  operate  the 
railroad  under  the  orders  of  the  court. 

And  in  Gardot  v.  Barney  (1875)  63 
N.  Y.  281,  20  Am.  Rep.  533,  a  receiver 
in  bankruptcy  of  a  railroad  company 
was  held  not  individually  liable  for  in- 
juries resulting  from  the  negligence 
of  his  employees  in  the  absence  of  any 
negligence  on  his  own  part;  the  court 
stated  that  there  was  good  reason  that 
one  employing  another  in  his  business 
should  be  responsible  for  his  acts,  but 
that  it  knew  of  no  principle  upon 
which  a  receiver,  or  other  officer  of  a 
court,  merely  obeying  its  orders,  hav- 
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iQg  no  interest  in  the  prosecution  of 
the  work,  and  deriving  no  profit  from 
it,  should  be  answerable  except  for 
his  own  acts  and  neglects. 

And  in  McNuIta  v.  Ensch  (1890)  184 
III  46,  24  N.  E.  631,  2  Am.  Neg.  Gas. 
675,  a  judgment  against  a  receiver  of 
a  railway  rendered  against  him  per- 
sonally in  an  action  to  recover  for  per- 
sonal injuries  sustained  through  the 
negligence  of  employees  engaged  in 
the  operation  of  the  railroad  was  re- 
versed, the  court  stating  that  no  judg- 
ment could  be  rendered  against  the 
receiver  individually,  but  that  it  must 
be  enteured  against  him  as  receiver  and 
be  payable  out  of  the  funds  held  by 
him  in  that  capacity  in  the  due  course 
of  the  administration  of  his  receiver- 
ship. 

And  in  Averill  v.  McGook  (1900)  86 
Ho.  App.  346,  it  was  held  error  in  an 
action  against  receivers  of  a  railroad 
for  killing  a  cow  to  enter  a  personal 
jadgment  against  them,  on  the  ground 
that  the  receivers  \^ere  liable  only  in 
their  official  capacity,  and  that  the 
judgment  rendered  would  necessarily 
be  paid  from  the  funds  in  their  hands 
as  receivers. 

And  in  Camp  v.  Barney  (1875)  4 
Hun  (N.  Y«)  375,  a  receiver  operating 
a  railroad  was  held  not  personally  lia- 
ble for  the  neglect  or  misconduct  of 
those  employed  by  him,  and  the  record 
and  proceedings  in  an  action  against 
him  individually  to  recover  for  per- 
sonal injuries  sustained  by  a  passen- 
ser  were  amended  so  as  to  make  the 
salt  and  judgment  against  him  as  re- 
ceiver, and  so  payable  out  of  the  funds 
in  his  hands,  instead  of  by  him  per- 
sonally. The  court  stated  that  the  re- 
ceiver was  personally  liable,  however, 
for  his  own  neglect  or  misconduct. 

And  in  Robinson  v.  Kirkwood  (1900) 
91  ID.  App.  54,  a  personal  judgment 
against  receivers  was  modified  to 
stand  against  them  officially.  The 
court  said:  "It  is  true  no  personal 
judgment  could  be  rendered  against 
the  receivers,  nor  could  execution  be 
awarded  against  them;  the  judgment 
should  be  entered  against  them  as  re- 
ceivers iuid  be  made  payable  in  due 
coarse  of  administration  of  their  trust 
as  such  receivers.*' 


In  Erwin  v.  Davenport  (1871)  9 
Heisk.  (TeniL)  44,  which  was  an  action 
against  the  receiver  of  a  railroad  to 
recover  for  the  death  of  an  employee, 
an  averment  in  the  complaint  that  the 
receiver  had  knowledge  of  a  material 
defect  in  the  equipment  of  the  train 
on  which  the  employee  was  Injured, 
and  that  with  this  knowledge  he  was 
mnning  the  train  when  the  accident 
occurred,  was  held  to  state  a  good 
cause  of  action,  the  court  saying  that 
the  agent  is  personally  responsible 
whether  he  did  the  wrong  intentional- 
ly or  ignorantly  by  the  authority  of 
his  principal,  for  the  latter  could  not 
confer  upon  him  any  authority  to  com- 
mit a  wrong  upon  the  rights  of  an- 
other. It  was  held,  however,  that  the 
receiver's  responsibility  did  not  ex- 
tend to  nonfeasance  or  mere  negli- 
gence, and  certain  declarations  which 
merely  alleged  negligence  were  held 
not  to  state  good  causes  of  action. 

In  Vasele  v.  Grant  Street  Electric 
R.  Go.  (1897)  16  Waah.  602,  48  Pac. 
249,  an  action  to  recover  for  personal 
injuries  against  a  corporation  and  its 
receiver  was  held  to  fail  as  to  the 
latter  where  the  title  of  the  cause 
merely  designated  him  as  ''receiver,'' 
without  the  word  "as"  preceding,  and 
the  complaint,  although  it  stated  that 
he  was  a  duly  appointed  and  qualified 
receiver  of  the  road,  did  not  aver  that 
he  had  charge  and  control  as  the  re- 
ceiver of  the  company,  and  it  was  dis- 
tinctly averred  that  the  motorman 
whose  alleged  negligence  caused  the 
injury  was  the  agent  of  the  defendant 
company. 

In  Kain  v.  Smith  (1880)  80  N.  Y. 
458,  a  receiver  of  a  railway  appointed 
in  one  state,  in  possession  of  another 
road  in  New  York  under  a  lease,  was 
held  liable  in  an  action  against  him 
individually  for  injuries  to  an  em- 
ployee from  defective  apparatus,  the 
court  holding  that  he  could  not  shield 
himself  from  liability  on  the  ground 
that  he  was  a  receiver. 

And  under  similar  facts  a  like  con- 
clusion was  reached  in  L3anan  v.  Cen- 
tral Vermont  R.  Go.  (1886)  59  Vt.  167, 
10  Atl.  346. 

///.  Oiher  trustees. 

In  Ballou  v.  Famum  (1864)  9  Allen 
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(Mass.)  47,  trustees  of  a  railroad 
named  in  a  mortgage,  who  were  operat* 
ing  it  for  the  benefit  of  the  bondhold- 
ers and  who  had  executed  a  lease  of 
a  part  of  the  road  to  other  parties,  but 
•continued  to  operate  it  for  the  lessees, 
and  to  select  and  discharge  all  em- 
ployees, and  exercise  all  the  powers 
usually  exercised  by  railroad  corpora- 
tions over  their  own  roads,  were  held 
to  stand  in  the  relation  of  master  and 
servant  with  the  employees  and  to  be 
personally  liable  for  an  injury  to  a 
person  which  was  caused  through  the 
negligence  of  an  employee  in  the  per- 
formance of  his  duties. 

And  in  Fallardeau  v.  Boston  Art 
Students'  Asso.  (1908)  182  Mass.  405, 
'65  N.  E.  797,  where  it  was  sought  to 
hold  a  corporation  liable  for  the  negli- 
gence of  a  person  employed  as  janitor 
by  trustees  in  the  control  and  manage- 
ment of  a  building  under  an  assign- 
ment by  the  corporation  of  a  lease  of 
the  building  held  by  the  corporation, 
the  court  refused  to  hold  the  corpora- 
tion liable,  and  stated  that  according 
to  the  terms  of  the  assignment  no  one 
had  any  right  to  interfere  with  the 
control  and  management  of  the  prem- 
ises by  the  trustees,  that  they  entered 
into  possession  under  the  assignment 
and  continued  their  control  over  the 
premises  until  after  the  accident,  and 
that  the  janitor  was  their  servant,  and 
that  if  there  was  any  liability  the 
trustees,  and  not  the  corporation,  were 
liable. 

And  it  has  been  held  that  one  in  con- 
trol of  a  tenement  house  by  virtue  of 
a  trust,  who  causes  the  stairways  to 
be  improperly  and  negligently  re- 
paired, and  allows  that  condition  to 
go  into  further  defect  whereby  a  ten- 
ant is  injured,  is  personally  liable  for 
the  injury.  Trani  v.  Gerard  (1918) 
181  App.  Div.  387, 168  N.  ¥•  Supp.  808. 
The  court  stated  that  although  the  de- 
fendant's opportunity  to  do  the  things 
complained  of  came  from  his  trustee- 
ship, yet  his  negligent  doing  was  an 
individual  misfeasance.  It  refrained 
from  passing  upon  his  liability  for  a 
nonfeasance,  stating  that  that  ques- 
tion was  not  before  them.  It  does  not 
expressly  appear  in  this  case  how  the 
trust  was  created. 


And  in  Norling  v.  Allee  (1890)  31 
N.  Y.  S.  R.  412,  10  N.  Y.  Supp.  97, 
where  one  of  three  trustees  was  sued  in 
his  representative  capacity  to  recover 
for  an  injury  sustained  through  the 
blowing  down  of  a  fence,  it  was  held 
that  the  trustee  was  not  liable  for 
negligence,  and  that  the  remedy,  if 
any,  was  against  the  trustees  personal- 
ly. It  does  not  appear  in  this  case  in 
what  particular  way  the  trust  was 
created. 

Trustees  empowered  by  a  deed  of 
trust  to  deal  with  property  and  con- 
duct a  business  as  if  they  were  the 
absolute  owners  thereof  have  been 
held  not  liable  for  an  injury  sustained 
through  the  negligence  of  a  servant 
employed  by  them  in  the  conduct  of 
the  business,  where  there  was  a  pro- 
vision in  the  deed  of  trust  that  no  re- 
sponsibility whatever  should  result  to 
the  trustees  by  reason  of  misconduct 
of  agents  or  employees,  and  that  there 
should  be  no  liability  or  responsibility 
for  negligence  upon  the  part  of  the 
trustees,  the  intention  clearly  being 
that  the  risk  of  loss  because  of  negli- 
gence on  the  part  of  the  employees 
should  be  assumed  and  borne  by  the 
estate.  Prinz  v.  Lucas  (1905)  210  Pa. 
620,  60  Atl.  309,  18  Am.  Neg.  Rep.  245. 

In  Fisheries  Co.  v.  McCoy  (1918)  — 
Tex.  Civ.  App.  — ,  202  S.  W.  343,  it 
was  held  that  trustees  of  a  joint  stock 
association  were  personally  liable  for 
negligence  resulting  in  injury  to  an 
employee,  and  that  they  could  not 
make  a  valid  contract  with  an  em- 
ployee relieving  them  from  such  lia- 
bility. 

In  Baker  v.  Tibbetts  (1895)  162 
Mass.  468,  39  N.  E.  350,  which  was  an 
action  in  which  it  was  sought  to 
charge  a  trustee  for  the  benefit  of 
creditors  for  a  personal  injury,  on  the 
ground  that  his  agent,  acting  within 
the  scope  of  his  emplojrment,  invited 
the  plaintiff  into  a  place  of  hidden 
danger,  by  reason  of  which  he  was  in- 
jured, the  court  stated  that  the  fact 
that  the  defendant  held  the  title  to 
the  property  as  trustee  would  not  re- 
duce him  to  the  position  of  an  inter- 
mediate agent  between  the  real  prin- 
cipal and  the  person  actually  causing 
the  damage.  J.  T.  W. 


STATE  V.  POSTER. 

I—  N.  Jf.  — ,  189  Pao,  «•?.) 
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STATE  OF  NEW  MEXICO 

V. 

OTIS  FOSTER,  Appt. 

Nmi>  Mexico  Supreme  Court  ^^  Aufftist  4,  1919. 

(—  N.  M.  — ,  183  Pac.  897.) 

Evidence  ^-  confession  —  person  in  authority* 

1.  A  cattle  inspector  and  the  owner  of  the  cattle  appellant  was  accused 
of  stealing  held  to  be  ''persons  in  authority,"  within  the  rule  excluding  a 
confession  of  a  defendant  in  a  criminal  case,  where  the  confession  is  in- 
duced by  promises  of  immunity  made  by  persons  in  authority. 

[See  note  on  this  qiLestion  beginning  on  page  419.] 


— sufficiency. 

2.  The    evidence   in   this   case   re- 
viewed,  and   held,   that   the   confes- 

Headnotes  by  Mechem,  Dist.  J. 


sion  made  by  appellant  was  involua- 
tarv. 

[See  1  R.  C.  L.  668  et  seq.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Chaves 
County  (McClure,  J.)  convicting  him  of  larceny  of  cattle.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court 


Mr.  L.  O.  Fallen,  for  appellant: 

The  alleged  confession  of  the  de- 
fendant was  not  a  free  and  voluntary 
confession;  it  was  obtained  through 
the  offer  of  "hope  and  reward." 

SUte  V.  Ascarate,  21  N.  M.  201,  153 
Pac.  1036;  1  Wigmore,  Ev.  815;  1 
Elliott,  Ev.  271;  Jones,  Ev.  2d  ed.  285; 
Underbill,  Crim.  Ev.  160 ;  Hughes,  Ev. 
7;  Bram  v.  United  States,  168  U.  S.  632, 
42  L.  ed.  568,  18  Sup.  Ct.  Rep.  188,  10 
Am.  Crim.  Rep.  647 ;  State  v.  Armi jo,  18 
K.  M.  262,  135  Pac.  666 ;  Bishop,  New 
Crim.  Proc.  §  1220;  United  States  v. 
Phumphreys,  1  Cranch,  C.  C.  74,  Fed. 
Cas.  No.  16,097;  People  v.  Gonzales, 
186  Cal.  666,  69  Pac.  487,  12  Am.  Crim. 
Rep.  97;  People  v.  Phillips,  42  N.  Y. 
200;  Rains  v.  State,  33  Tex.  Critn.  Rep. 
294,  26  S.  W.  398;  State  v.  Potter,  18 
Conn.  166;  Taylor  v.  Com.  8  Ky.  Ops. 
401 ;  State  v.  Jacques,  30  R.  I.  678,  76 
Atl.  662;  May  v.  State,  38  Neb.  211,  66 
N.  W.  804. 

To  spstain  a  conviction  for  a  crime 
the  corpus  delicti  must  be  proven  be- 
yond a  reasonable  doubt. 

2  Bishop,  Crim.  Proc.  739;  8  Enc. 
Ev.  86;  1  Whart.  Crim.  Law,  §  746; 
3  Greenl.  Ev.  §  30;  1  McClain,  Crim. 
Law,  §  612 ;  Territory  v.  Leslie,  16  N. 
M.  246,  106  Pac.  378 ;  Chezem  v.  State, 
56  Neb.  496,  76  N.  W.  1056 ;  State  v. 
Westcott,  130  Iowa,  1,  104  N.  W.  341. 

Ownership  of  the  animals  must  be 
proven  beyond  a  reasonable  doubt. 
7  A.L.R.— 27. 


Territory  v.  Smith,  12  N.  M.  229,  78 
Pac.  42;  Territory  v.  Ortiz,  8  N.  M. 
220,  42  Pac.  61;  Chaves  v.  Territory, 
6  N.  M.  466,  30  Pac.  903;  1  Bishop, 
New  Crim.  Proc.  §  488,  If  3;  3  Greenl. 
Ev.  §  164;  12  Am.  &  Eng.  Enc«  Law, 
800. 

Ownership  must  be  proved  by  suffi- 
cient evidence,  or  the  conviction  can- 
not be  sustained. 

McNigrht  V.  State,  —  Tex.  Crim.  Rep. 
— ,  58  S.  W.  96;  Kenney  v.  State,  — 
Tex.  App.  — ,  19  S.  W.  681;  Thompson 
V.  State,  23  Tex.  App.  356,  5  S.  W.  114; 
Atkins  V.  State,  44  Tex.  CrinL  Rep. 
291,  70  S.  W.  744;  12  Cyc.  382;  State 
V.  Griggs,  .20  N.  M.  466,  150  Pac.  921. 

Mr.  Carl  H.  Gilbert,  Special  Assist- 
ant Attorney  General,  for  the  State. 

Mechem,  District  Judge,  deliv- 
ered the  opinion  of  the  court : 

The  appellant  appeals  from  a  con- 
viction of  larceny  of  cattle.  His 
confession  of  the  crime  to  Lee  J. 
Richards,  a  cattle  and  hide  inspec- 
tor, and  to  W.  A.  Hamilton,  the 
owner  of  the  stolen  cattle,  was  intro- 
duced by  the  state  over  appellant's 
objection  that  the  same  was  invol- 
untary, having  been  induced  by 
Promises  of  immunity  made  by  both 
Richards  and  Hamilton.  The  court 
was  of  the  opinion  that  there  was  a 
conflict  in  the  evidence  whether  the 
confession  was  voluntary  or  involun- 
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tary,  and  let  it  go  to  the  jury,  under 
an  instruction  that  if  they  believed 
that  the  confession  was  voluntary 
they  could  consider  it  in  arriving  at 
their  verdict,  but  if  they  believed' 
that  it  was  involuntary  they  should 
not  so  consider  it.  Thid  action  of  the 
court  is  assigned  as  error. 

The  undisputed  facts  in  the  case 
are:  That  the  appellant,  learning 
that  be  was  under  suspicion,  went 
into  hiding.  That  his  mother  went 
to  a  neighbor,  H.  C.  Hammond,  and 
asked  him  to  see  what  could  be  done 
in  appellant's  behalf.  Hammond 
called  on  Richards  and  asked  him  to 
see  Hamilton,  and  see  if  Hamilton 
would  be  inclined  to  deal  leniently 
with  the  appellant,  if  the  appellant 
would  come  in  and  tell  all  he  knew 
about  the  case.  Richards  told  Ham- 
mond that  he  (Richards)  would  see 
Hamilton,  and  if  Hamilton  would 
help  the  appellant,  Richards  would 
bring  Hamilton  to  Hammond's  house 
at  a  named  hour,  and  that  if  they 
came  Hammond  could  inform  appel- 
lant that  Hamilton  would  help  the 
appellant,  if  he  would  come  to  Ham- 
mond's house  and  meet  them,  and  tell 
them  all  he  knew  about  the  case. 
Hammond  so  informed  the  appel- 
lant, and  when,  according  to  the 
arrangement,  Richards  and  Ham- 
ilton came  to  his  house»  Hammond 
sent  for  the  appellant,  who  came 
in,  met  Richards  and  Hamilton, 
and  confessed.  There  is  a  conflict 
in  the  .testimony  whether  or  not, 
at  the  time  appellant  confessed 
and  immediately  prior  thereto, 
Richards  and  Hamilton  promised 
him  immunity.  Richards  denies 
that  they  did.  The  appellant  testi- 
fied that  they  made  him  the  prom- 
ises immediately  before  he  con- 
fessed. Hamilton  did  not  appear 
as  a  witness  in  the  case. 

But  we  believe  the  court  misap- 
prehended the  conclusive  effect  of 
the  facts  leading  up  to  the  making 
of  the  confession,  for  it  was  estab- 
lished by  the  testimony  of  all  the 
witnesses,  including  Hammond,  that 
the  confession  was  brought  about  by 
Richards  telling  Hammond  that  he 
(Richards)  would  se^  how  Hamilton 


felt  about  the  matter,  and  if  Hamil- 
ton would  not  push  the  case,  Rich- 
ards would  bring  Hamilton  to  Ham- 
mond's house  for  a  meeting  with 
appellant,  and  that  Hammond  could 
tell  appellant  that,  if  they  came,  ap- 
pellant could  understand  that  Ham- 
ilton would  not  prosecute  him. 

Richards,  just  before  leaving  the 
stand,  testified  as  follows: 

Q.  And  do  you  know  you  arranged 
a  meeting  ? 

A.  Yes,  sir. 

Q.  And  you  conveyed  the  impres- 
sion, by  what  you  said  and  what  you 
did,  to  Hammond,  that  if  the  boy 
did  come  up  there  with  Hammond 
that  he  could  know  that  it  was  all 
right,  and  that  Hamilton  was  not  go- 
ing to  prosecute  him.    Didn't  you? 

A.  Well  that  was — appeared  to  be 
kinder  the  understanding. 

Q.  Well,  appeared  to  be ;  you  was 
there,  and  your  old  brain  works. 
You  know  what  you  did;  that  was 
what  happened,  wasn't  it? 

A.  Well,  we  went  over  there  two 
or  three  times. 

Q.  Well,  just  answer  the  question, 
Mr.  Richards ;  you  know  that  the  ar- 
rangement was  made,  and  that  was 
the  understanding,  that  when  the 
boy  showed  up  there  and  told  about 
this  thing,  that  Hamilton,  the  owner 
of  these  cattle,  and  you,  as  far  as 
you  could,  was  going  to  help  the 
boy;  now,  wasn't  thai  the  arrange- 
ment? 

A.  Well,  yes,  in  a  way  it  was. 

Q.  Well,  in  a  way  it  was ;  wasn't 
the  way,  not  in  way ;  wasn't  that  the 
arranjirement  ? 

A.  That  was  the  agreement  be- 
tween us  and  Hammond;  we  made 
no  agreement  with  the  boy,  and  had 
no  conversation  with  the  boy. 

Q.  But  ]^u  did  make  an  agree- 
ment with  Hammond,  and,  Ham- 
mond had  talked  with  you  for  the 
boy,  didn't  you? 

A.  Yes,  sir. 

At  another  point  in  his  examina- 
tion Richards  testified: 

Q.  Were  you  requested  by  Ham- 
mond to  get  anythmg  in  the  nature 
of  a  promise  on  the  part  of  Hamilton 
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as  to  what  he  would  do,  any  definite 
or  specific  promise  as  to  what  he 
would  do,  if  the  boy  would  talk  and 
tell  what  he  knew  ? 

A.  Well,  that  was  the  nature  of 
it;  it  was  to  get  Hamilton  and  see 
Hamilton's  feelings  in  the  case,  and 
I  don't  suppose  that,  if  Hamilton  had 
said,  "No,  I  am  going  to  prosecute 
the  boy  to  the  full  limit,  every  way, 
don't  matter  whether  he  talks  or 
don't  talk,"  I  don't  suppose  there 
ever  would  have  been  any  meeting 
made  between  us  and  the  boy ;  but, 
as  I  said  before,  Hamilton  felt  like 
there  might  be  somebody  else  inter- 
ested in  it,  and  the  boy  said  he 
wanted  to  tell  the  facts  of  the  case, 
but  he  did  not  say  what  the  facts 
were,  or  did  not  lead  us  to  believe 
what  the  facts  were  in  any  way. 

There  was  no  necessity  of  Rich- 
ards repeating  to  appellant  the 
jg^  promises,     thereto- 

raflc1?nt7.  ^ore     conveyed     to 

appellant  by  Ham- 
mond, to  make  the  inducement  com- 
plete. The  promises  communicated 
to  appellant  by  Hammond  were  con- 
firm^ by  both  Richards  and  Hamil- 
ton, by  their  going  to  meet  tiie 
appellant,  pursuant  to  the  arrange- 
ment they  made  with  Hammond,  and 
of  which  the  appellant  had  notice. 
The  appellant's  confession  was  in- 
voluntary, and  the  court  erred  in  ad- 
mitting it. 

Appellee  insists  that,  even  though 
the  confession  was  involuntary,  the 
promises  which  induced  it  were  not 
made  by  persons  in  authority.  But 
the  question  must  not  be  whether 
the  persons  making  the  promises 
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were  persons  in  authority — that  is, 
capable  of  performing  their  assur- 
ances of  immunity,  but  were  they  in 
such  a  situation  that  the  person  con- 
fessing might  reasonably  consider 
them  as  persons  able  to  afford  him 
aid?  1  Bishop,  New  Grim.  Proc. 
1234.  That  the  appellant  in  this 
case  had  abundant  reason  to  believe 
that  the  owner  of  _^^«t-..-i«« 
the  cattle  ana  a  per»on  in 
cattle  inspector  had  "*'*<^-'**^- 
it  in  their  power  to  do  him  very  con- 
siderable favors,  in  the  situation  he 
was  in,  is  not  to  be  seriously  ques- 
tioned. 

There  is  no  more  convincing  evi- 
dence to  the  ordinary  man  than  a 
confession  of  guilt,  and  where  a  con- 
fession is  admitted,  under  an  in- 
struction to  the  jury  to  determine 
whether  it  is  voluntary  or  involun- 
tary, and  to  consider  it  in  the  for- 
.  mer  case,  or  in  the  latter  case  to  re- 
ject it,  the  probabilities  are,  unless 
the  confession  was  extorted  under 
circumstances  calculated  to  arouse 
S3rmpathy  for  the  defendant,  that 
the  average  jury  will  consume  but 
little  time  in  determining  the  ques- 
tion of  whether  the  confession  was 
voluntary  or  involuntary,  but  will, 
in  the  great  majority  of  cases,  say 
the  prisoner  has  confessed,  and 
therefore  is  guilty  beyond  a  reason- 
able doubt. 

The  judgment  of  the  lower  court 
is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  grant 
appellant  a  new  trial;  and  it  is  so 
ordered. 

Parker,  Ch.  J.,  and  Roberts,  J., 

concur. 
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promise  of  immunity. 
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II.  Prosecutor,  420. 

III.  Prosecuting  attorney,  423. 

IV.  Sheriff  or   other   arresting   officer, 

427. 
V.  Magistrate,  431. 
VL  Jailer,  482. 
'   VII.  Detective,  483. 
VIII.  Interpreter,  434. 


IX.  Master  of  slave,  434. 
X.  Employer,  434. 
XI.  Other  person; 

a.  Generally,  436. 

b.  Confession  held  not  admissible, 

437. 

c.  Confession     held     admissible, 

439. 
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r.  Introductory, 

The  general  doctrine  is  indisputable 
that  confessions  which  are  made  under 
promises  of  immunity  are  considered 
as  made  under  mental  duress,  and 
therefore  incompetent  as  evidence.  1 
R.  G.  L.  664.  But  whether  they  are  so 
extorted  must  depend  on  the  character 
of  the  authority,  power,  or  influence  by 
which  they  are  induced.  It  is  the  pur- 
pose of  this  note  to  show  what  per- 
sons are  considered  as  clothed  with 
authority  sufficient  to  justify  the  ex- 
clusion of  confessions  made  under 
promises  held  out  by  them. 

II,  Prosecutor.^ 

It  is  held,  almost  without  exception, 
that  a  prosecutor,  or  a  person  rep- 
resenting him,  is  a  ''person  in  author- 
ity," within  the  meaning  of  the  rule 
excluding  confessions  made  under 
promise  of  immunity  held  out  by  one  in 

authority. 

Alabama.— Owen  v.  State  (1885)  78 
Ala.  425,  56  Am.  Rep.  40,  6  Am.  Grim. 
Rep.  206. 

Arkansas. — Sullivan  v.  State  (1899) 
66  Ark.  506,  51  S.  W.  828, 11  Am.  Grim, 
Rep.  280. 

California*  —  People  v.  Williams 
(1901)  133  Cal.  165,  65  Pac.  323. 

Delaware. — State  v.  Jackson  (1900) 
8  Penn.  15,  50  Atl.  270. 

Iowa.— State  v.  Foster  (1907)  136 
Iowa,  527,  114  N.  W.  36. 

Kentucky,— Rector  v.  Com.  (1882) 
80  Ky.  468. 

Louisiana, — State  v.  Mima  (1891)  43 
La.  Ann.  532,  9  So.  113. 

Massachusetts. — Com.  v.  Tuckerman 
(1857)  10  Gray,  173. 

Mississippi.— State  v.  Smith  (1894) 
72  Miss.  420,  18  So.  482;  Draughn  v. 
State  (1898)  76  Miss.  574,  25  So.  153, 
11  Am.  Grim.  Rep.  192. 

Nevada.  —  State  v.  Dye  (191^)  36 
Nev.  143,  133  Pac.  935. 

New  Mexico. — See  the  reported  case 
(State  v.  Foster,  ante,  417). 

North  Carolina. — State  v.  Roberts 
(1827)  12  N.  G.  (1  Dev.  L.)  259. 

Tennessee.— Boyd  v.  State  (1840)  2 
Humph.  39;  Deathridge  v.  State  (1853) 
1  Sneed,  75. 

England.  —  Rex  v.  Warickshall 
<1783)  1  Leach,  G.  L.  263;  Rex  v.  Jones 


(1809)  Russ.  A  R.  G.  C.  152;  Rex  v. 
Simpson  (1834)  1  Moody,  G.  G.  410; 
Upchurch's  Case  (1836)  1  Moody,  C. 
G.  466;  Reg.  v.  Taylor  (1839)  «  Car.  & 
P.  733;  Reg.  v.  Thompson  [1893]  2  Q. 
B.  12,  62  L.  J.  Mag.  Gas.  N.  S.  93,  69 
L.  T.  N.  S.  22,  41  Week.  Rep.  525,  17 
Cox,  G.  G.  641,  57  J.  P.  812,  8  Eng.  Rul. 
Gas.  90. 

As  to  a  promise  of  immunity  by  the 
employer  of  the  accused,  where  the 
offense  is  against  the  property  of  the 
employer,  see  infra,  X. 

In  Sullivan  v.  State  (Ark.)  supra, 
it  appeared  that  the  defendant,  sus- 
pected of  complicity  in  a  larceny  of 
meat,  was  induced  to  make  a  confes- 
sion of  guilt  on  a  promise  by  the  owner 
of  the  meat  that  he  would  be  made  a 
state's  witness,  and  that  he  would  not 
be  bound,  over  or  prosecuted,  "if  he 
would  testify  against  the  Allen  boys." 
The  owner  of  the  meat  held  no  official 
position,  but  he  was  the  prosecutor, 
and  it  was  held  that,  as  such,  he  was  a 
person  "in  authority,"  withiii  the 
meaning  of  the  law,  and  the  court  ac- 
cordingly held  the  confession  to  be  in- 
voluntary, and  inadmissible  in  evi- 
dence. 

So,  where  a  boy  of  tender  years,  ac- 
cused of  burning  a  barn,  was  told  by 
the  0¥mer  of  the  barn  that  if  he  would 
tell  the  truth  "he  would  get  out  of  it 
better,"  and  the  accused  thereupon 
confessed  his  guilt,  it  was  held  that  the 
confession  was  inadmissible.  State  v. 
Jackson  (Del.)  supra. 

In  People  v.  Williams  (Cal.)  supra, 
it  appeared  that  the  defendant,  ac- 
cused of  rape,  was  induced  to  go  with 
the  brothers  of  the  prosecutrix  to  the 
office  of  the  city  marshal,  and  was 
there  confronted  with  the  prosecutrix- 
He  was  told  by  the  brothers,  in  the 
presence  of  the  marshal  and  the  pros- 
ecutrix, that  if  he  would  make  a  state- 
ment exonerating  the  prosecutrix  that 
he  could  go  free,  but  if  he  declared  his 
innocence  he  would  be  prosecuted. 
Thereupon  the  prosecutrix  made  a 
statement  as  to  the  alleged  occur- 
rences. The  defendant  "made  no  re- 
ply, but  just  sat  there  and  kind  of 
cowed  right  down."  The  court  held 
that  this  silence  did  not  imply  an  ad-  ' 
mission,  but,  granting  that  it  did,  the 
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admission  was  not  voluntary,  because 
induced  by  the  sugsrested  promise  that 
he  could  go  free  if  he  admitted  his 
guilt. 

Where  the  defendant,  accused  of  the 
larceny  of  money,  was  induced  to  mak^ 
a  confession  of  guilt  by  a  promise  held 
out  by  the  owner  of  the  money  that,  if 
the  defendant  would  tell  where  the 
money  was  hid  and  how  it  had  been 
divided,  he  would  not  ''prosecute  him 
heavy,"  and  that  all  that  he  wanted 
was  his  money,  it  was  held  that  the 
confession  was  inadmissible.  Rector  v. 
Com.  (1882)  80  Ky.  468. 

In  State  v.  Foster  (1907)  186  Iowa, 
527, 114  N.  W.  36,  it  appeared  that  the 
defendant,  charged  with  assault  with 
intent  to  murder  her  husband,  on  be- 
ing promised  immunity  from  prosecu^ 
tion  by  her  husband,  made  a  detailed 
statement  of  the  facts  connecting  her 
with  the  crime.  Later  in  the  day  she 
repeated  the  confession  in  the  pres« 
ence  of  two  attorneys  and  the  physi- 
cian attending  her  husband.  The 
court  said:  ''Even  if  defendant's  hus- 
band had  assured  her  in  the  morning, 
before  her  first  statement  was  made, 
that  he  had  no  desire  to  prosecute  her, 
she  could  not  assume  in  the  afternoon, 
when  the  whole  situation  had  been 
changed  by  reason  of  her  disclosures, 
and  two  attorneys  had  been  sum- 
moned, one  of  them  the  county  attor- 
ney, to  listen  to  what  she  had  to  say, 
that  she  was  speaking  under  any  im- 
munity or  promise  of  exemption.  And 
as  already  indicated,  the  testimony  of 
the  state  directly  negatived  any  con- 
tinuing promise  or  inducements  being 
held  out  to  her.  Under  these  circum- 
stances the  fact  that  the  statements 
in  the  morning  may  have  been  made 
under  such  inducements  as  to  justify 
the  exclusion  of  the  evidence  with  ref- 
erence thereto  would  not  render  the 
confession  in  the  afternoon  inadmis- 
sible." 

Where  a  person  accused  of  arson 
was  induced  to  make  a  confession  of 
guilt  by  the  prosecutor,  who  told  him 
that  it  would  be  better  for  him  if  he 
turned  state's  evidence,  thereby  rais- 
ing a  hope  of  immunity,  it  was  held 
that  the  confession  was  inadmissible. 


State  V.  Mims  (1891)  43  La.  Ann.  532, 
9  So.  118. 

In  Boyd  v.  State  (1840)  2  Humph. 
(Tenih)  39,  it  appeared  that  the  de- 
fendant was  charged  with  maliciously 
disfiguring  a  horse  by  cutting  off  its 
tail  and  mane.  One  of  the  witnesses 
at  whose  house  the  act  charged  took 
place  testified  that  after  defendant  and 
Depew  were  arrested  he  said  to  them 
that  if  they  would  acknowledge  that 
they  did  it  in  a  frolic,  and  from  no  dis- 
respect to  his  family,  he  would  forgive 
them  and  use  his  endeavors  to  get  the 
owner  to  drop  the  prosecution.  Depew 
then  said:  "We  have  done  it  out  of 
a  frolic,"  and  Boyd,  the  defendant, 
''that  it  was  not  done  out  of  any  harm, 
or  with  any  view  to  disgrace  witness's 
family."  The  court  said :  'It  was  the 
duty  and  province  of  the  court  in  this 
case  to  have  excluded  the  evidence  of 
confession.  The  prbof  was  direct  and 
manifest  that  the  confession  was  ob- 
tained by  a  promise  that  witness  would 
attempt  to  put  an  end  to  the  prosecu- 
tion." 

In  Deathridge  v.  State  (1853)  1 
Sneed  (Teniu)  75,  it  appeared  that  the 
prisoner,  accused  of  arson,  was  told 
by  the  person  who  had  him  in  custody 
that  it  was  best  'to  retract  and  tell  all 
about  it,"  and  if  he  did  not  he  could 
save  him  no  longer;  that  the  pros- 
ecutor then  came  up  and  told  the  pris- 
oner that  "it  was  best  to  turn  state's 
evidence,  and  get  out  of  it."  A  con- 
fession thus  induced  was  held  inad- 
missible in  evidence. 

In  State  v.  Dye  (1913)  36  Nev.  143, 
133  Pac.  935,  it  appeared  that  a  pris- 
oner charged  with  arson,  while  in  jail, 
was  visited  by  the  prosecutor  who  said 
to  him:  "Bill,  I  want  the  principals 
in  this  proposition.  It  wouldn't  do  me 
much  good  to  send  you  to  prison,  for 
they  could  hire  someone  to  do  the  job 
again.  Bill,  I  want  the  head  man  in 
this."  The  prisoner  thereupon  made  a 
full  confession.  It  was  held  that  the 
confession  was  inadmissible  in  evi<- 
dence. 

In  Com.  V.  Tuckerman  (1857)  10 
Gray  (Mass.)  173,  it  appeared  that  a 
prisoner  charged  with  embezzlement 
of  the  funds  of  a  corporation  was  told 
by  a  stockholder  and  director  of  the 
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corporation,  whom  he  had  been  led  to 
believe  had  great  influence  with  the 
other  directors  and  could  stop  a  pros- 
ecution, that  he  (the  stockholder  and 
director)  had  no  vindictive  feelings 
toward  the  prisoner,  and  intended  to 
do  whatever  was  right  and  proper  to 
prevent  his  arrest,  or  the  institution 
of  a  prosecution  against  him.  It  was 
held  that  the  confession  made  on  the 
strength  of  this  inducement  was  in- 
admissible in  evidence. 

So  where,  in  the  presence  of  the 
prosecutor,  a  stranger  told  the  prison- 
er that  if  he  would  confess,  being  in 
custody,  his  confession  could  not  be 
used  against  him,  it  was  held  that  the 
confession  thus  obtained  was  inadmis- 
sible in  evidence.  State  v.  Roberts 
(1827)  12  N.  C.  (1  Dev.  L.)  259. 

In  Rex  V.  Warickshall  (1783)  1 
Leach,  C.  L.  (Eng.)  263,  in  which  it 
appeared  that  the  prisoner,  charged  as 
an  accessory  after  the  fact  with  hav- 
ing received  stolen  goods,  knowing 
them  to  have  been  stolen,  was  induced 
to  make  a  confession  by  promises. of 
favor  held  out  by  the  prosecutor,  it 
was  held  that  the  confession  was  inad- 
missible in  evidence. 

In  Rex  V.  Jones  (1809)  Russ.  &  R. 
G.  C.  (Eng.)  152,  it  appeared  that  the 
prosecutor  said  to  a  prisoner  charged 
with  theft  that  he  only  wanted  his 
money,  and  that  if  the  prisoner  gave 
him  that  he  might  go  to  the  devil,  if 
he  pleased.  The  prisoner  took  lis. 
6id.  out  of  his  pocket,  and  said  it  was 
all  he  had  left  of  it.  The  prisoner  was 
found  guilty.  It  was  held  that  the 
evidence  was  not  admissible,  and  the 
conviction  wrong. 

So  where  the  son  of  the  prosecutor 
told  the  accused  that  his  father  had 
told  him  to  promise  that  if  accused 
would  confess  and  tell  on  all  the  others 
who  were  engaged  in  it,  he  would  be 
turned  loose,  it  was  held  that  a  con- 
fession subsequently  made  on  the 
strength  of  the  promise  of  immunity 
was  inadmissible.  Owen  v.  State 
(1885)  78  Ala.  425,  56  Am.  Rep.  40,  6 
Am.  Grim.  Rep.  206. 

But  it  has  been  held  that  while  the 
magistrate  before  whom  the  prisoner, 
together  with  one  jointly  charged  with 
the  same  offense,  was  examined,  is  a 


''person  in  authority,"  the  owner  of  the 
barn,  for  the  burning  of  which  the  ac- 
cused is  charged,  is  not  a  person  in 
authority.  Wolf  v.  Gom.  (1878)  30 
Gratt.  (VaO  833. 

Where  one  accused  of  stealing  cer- 
tain articles  called  the  prosecutrix 
aside  during  the  preliminary  trial,  and 
told  her  that  if  she  would  dismiss  the 
prosecution  he  would  try  to  get  her 
things  for  her,  and  she  then  promised 
him  that  she  would  dismiss  the  pros- 
ecution, it  was  held  that  the  confession 
was  not  induced  by  the  promise  of  im- 
munity, but  was  antecedent  to,  and 
therefore,  of  necessity,  uninfluenced 
by,  it  Murdock  v.  State  (1881)  68 
Ala.  567. 

So  where  one  accused  of  shooting 
mules  was  told  by  the  owner  of  the 
mules  that  all  he  (the  owner)  wanted 
was  compensation  for  his  mules,  and 
if  accused  would  pay  him  for  them  he 
would  not  prosecute  him,  and  that 
would  be  the  end  of  it,  it  was  held  that 
a  confession  of  guilt  was  voluntary, 
since  the  promise  of  the  prosecutor 
was  given  not  for  a  confession,  but  for 
compensation  for  the  mules.  Meadows 
v.  State  (1902)  136  Ahu  67,  34  So.  183. 

See  also  Womack  v.  State  (1884)  16 
Tex,  App.  178,  wherein  it  appeared 
that  the  prosecutor,  Henderson,  told 
the  defendant  that  he,  Henderson,  had 
consulted  with  the  district  attorney, 
and  that  officer  had  authorized  him  to 
say  that  if  defendant  would  turn 
state's  evidence  against  his  codefend- 
ant  Fuller,  he  (defendant)  would  not 
be  prosecuted,  and  also  that  the  pros- 
ecutor would  file  no  complaint  against 
him.  Under  these  promises  the  de- 
fendant made  a  confession,  and  the 
lower  court  admitted  it  in  evidence 
against  the  defendant  on  the  ground 
that  he  had  repudiated  the  agreement 
by  refusing  to  testify  against  Fuller. 
The  court  said :  "That  defendant  subse- 
quently repudiated  the  agreement  does 
not,  and  cannot,  affect  the  question  as 
to  the  circumstances  under  which  the 
confession  was  made.  At  the  time  it 
was  made,  was  he  not  induced  to  make 
it  through  the  promise  or  hope  held 
out  to  him  by  Henderson?  If  so,  then 
no  subsequent  act  of  bad  faith  on  his 
part  could  or  would  render  valid  and 
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legal  that  which  per  se  was  illegal  and 
inadmissible  as  a  valuntary  confes- 


19 


sion. 

On  the  trial  of  an  indictment  for 
larceny,  it  appeared  that  the  owner  of 
the  goods,  on  the  prisoner's  expressing 
regret  for  having  committed  the  of- 
fense, promised  not  to  prosecute  him; 
bat  on  meeting  the  constable  shortly 
afterwards  the  prisoner  was  told  by 
that  (Acer  that  the  matter  could  not 
be  settled  in  that  way,  and  the  pris- 
oner was  arrested.  A  subsequent  con- 
fession was  held  admissible  in  evi- 
dence against  the  prisoner.  Ward  v. 
People  (1842)  S  Hill  (N.  Y.)  395. 

III.  Prosecuting  attorney. 

Prosecuting  attorneys,  their  agents, 
and  authorized  investigators  are  gen- 
erally held  to  be  "persons  in  author- 
ity," so  that  confessions  induced  by  a 
promise  of  immunity  held  out  by  them 
are  inadmissible  in  evidence. 

United  States* — ^United  States  v.  Lee 
(1846)  4  McLean,  103,  Fed.  Cas.  No. 
16,588. 

Alabama.— Porter  v.  State  (1876)  55 
Ala.  95;  Gregg  v.  State  (1894)  106 
Ala.  44,  17  So.  321. 

Arkansas.— Corley  v.  State  (1887) 
50  Ark.  805,  7  S.  W.  255. 

Georgia.  —  Holsenbake  v.  State 
(1872)  45  6a.  43. 

niinois. — ^People     v.     Buckminster 

(1916)  274  111.  435,  113  N.  E.  718. 
Louisiana. — State  v.  Johnson  (1878) 

30  La.  Ann.  881. 

Massachusetts.  —  Com.  v.  Knapp 
(1830)  10  Pick.  477,  20  Am.  Dec.  534. 

Mississippi.  —  Simmons  v.  State 
(1883)  61  Miss.  243. 

Missouri — State  v.  Hunter  (1904) 
181  Mo.  316,  80  S.  W.  955;  State  v. 
Murphy  (1909)  146  Mo.  App.  707,  125 
S.  W.  557. 

New  York.— People  v.  Reilly  (1918) 
181  App.  Div.  522,  36  N.  Y.  Crim.  Rep. 
248,  169  N.  Y.  Supp.  119,  affirmed  in 
(1918)  224  N.  Y.  90,  120  N.  E.  113. 

Ohia— Searles  v.  State  (1892)  6 
Ohio  C.  C.  331,  3  Ohio  C.  D.  478. 

Oklahoma.  —  Smallwood    v.    State 

(1917)  14  Okla.  Crim.  Rep.  125,  167 
Pac.  1154. 

Oregon.— State  v.  Moran  (1887)  15 
Or.  262,  14  Pac.  419. 


Texas.— Lopez  v.  State  (1882)  12 
Tex.  App.  27;  Neeley  v.  State  (1889) 
27  Tex.  App.  315, 11  S.  W.  376;  Lauder- 
dale V.  State  (1892)  31  Tex.  Grim.  Rep. 
46,  37  Am.  St.  Rep.  788, 19  S.  W.  679. 

Virginia. — Jackson  v.  Com.  (1912) 
116  Va.  1015,  81  S.  E.  192. 

England. — ^Reg.  v.  Croydon  (1846)  2 
Cox,  C.  C.  67. 

In  People  v.  Buckminster  (1916)  274 
111.  435, 113  N.  E.  713,  it  appeared  that 
one  Fink,  having  been  promised  im* 
munity  for  his  part  therein  by  the  as- 
sistant state's  attorney,  confessed  that 
he  had  been  hired  by  the  d^endant  to 
bum  a  certain  building.  The  court 
held  the  confession  inadmissible. 

In  State  v.  Johnson  (1878)  30  La. 
Ann.  881,  it  appeared  that  the  defend- 
ant was  induced  to  confess  to  the 
offense  of  grand  larceny  by  a  promise 
held  out  by  the  district  attorney  that 
he  might  be  used  as  a  state's  witness. 
The  court  held  the  confession  inad- 
missible  in  evidence. 

Where  an  agent  is  sent  by  the  pros- 
ecuting attorney  to  a  person  accused  of 
crime  for  the  purpose  of  obtaining  ad- 
missions, and  tells  the  person  that  he 
is  authorized  by  the  prosecuting  attor* 
nQy  to  find  out  who  the  parties  were 
that  were  concerned  with  him,  and 
that  it  would  be  better  for  his  interest 
and  save  him  a  heavy  fine  if  he  would 
own  up  who  the  parties  were,  it  was 
held  that  a  confession  thus  obtained 
was  inadmissible  in  evidence.  Searles 
v.  State  (1892)  6  Ohio  C.  C.  331,  3 
Ohio  C.  D.  478. 

In  Simmons  v.  State  (1883)  61  Miss. 
243,  it  appeared  that  one  Mcintosh,  of 
counsel  for  the  prosecution  and  "the 
leading  spirit"  in  it,  had  told  the  pris- 
oner that  if  he  would  tell  what  he 
knew  of  the  murder  of  General  Tucker, 
he  (Mcintosh)  would  do  all  he  could 
to  save  him;  and  it  was  after  this  that 
the  prisoner  made  a  confession  of 
guilt.  It  was  held  that  the  confession 
was  not  admissible  in  evidence. 

Where  the  defendant,  accused  of  the 
larceny  of  shoes,  testified,  on  the  trial 
of  one  Slime  charged  with  having  re* 
ceived' stolen  goods,  to  the  effect  that 
defendant  stole  the  shoes  and  sold 
them  to  Slime,  it  was  held  that  this 
judicial  confession  was  inadmissible  in 
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evidence,  since  it  had  been  induced  by 
a  promise  of  immunity  from  prosecu- 
tion, held  out  by  the  prosecuting  attor- 
ney. State. V.  Murphy  (1910)  146  Mo. 
App.  707,  125  S.  W.  557. 

In  State  v.  Hunter  (1904)  181  Mo. 
316,  80  S.  W.  955,  it  appeared  that  the 
defendant  was  induced  to  confess  that 
he  had  obtained  judgmetlt  in  a  civil 
suit  on  perjured  testimony,  and  that 
his  testimony  on  the  trial  of  said  cause 
was  false.  This  confession  was  in- 
duced by  a  promise  held  out  by  the 
prosecuting  attorney,  who  had  been  de- 
fendant's attorney  in  the  civil  suit, 
that  he  would  not  be  prosecuted  for 
perjury.  The  court  held  the  confes- 
sion inadmissible  in  evidence  on  the 
trial  of  the  defendant  for  perjury. 

In  Porter  v.  State  (1876)  55  Ala, 
95,  wherein  it  appeared  that  the  de- 
fendant, accused  of  murder,  was  in- 
duced to  make  a  confession  on  a  prom- 
ise of  immunity  from  punishment  held 
out  by  his  attorney,  and  confirmed  by 
the  prosecuting  attorney,  the  brother 
of  the  deceased,  and  the  magistrate, 
the  court  said:  "In  the  present  case, 
the  strongest  conceivable  influences 
were  brought  to  bear  on  the  prisoner 
to  induce  him  to  confess.  The  prom- 
ises were  of  the  most  complete  im- 
munity from  criminal  punishment;  and 
this  guaranty  was  given  and  sanc- 
tioned by  the  court  before  which  he 
was  being  tried,  the  brother  of  the 
deceased,  and  by  the  officiating  attor- 
neys of  both  the  prosecution  and  the 
defense.  Never  was  importunity  more 
vehemently  urged,  backed  by  a  strong- 
er array  of  personal  influence,  or  en- 
forced by  the  promise  of  a  more 
tempting  boon.  A  clear  head  and  an 
imperious  will  could  scarcely  resist 
such  combined  influences.  Under 
these  the  flrst  confession  was  made, 
and  it  matters  not  that  the  prisoner 
then  announced  he  expected  to  be 
hung ;  thus  repelling^  as  it  may  be  sup- 
posed, all  idea  that  he  was  at  all  in- 
fluenced to  make  the  confession  by  the 
promises  previously  made  him.  It  is 
very  improbable  that,  in  the  absence 
of  the  importunities  and  assurances 
with  which  he  was  besieged,  he  would 
have  confessed  his  guilt  of  the  horrid 
crime,  the  commission  of  which  was 


then  so  justly  disturbing  the  public 
repose.  In  fact,  the  counsel  for  the 
prosecution,  in  view  of  the  circum- 
stances, admitted  on  the  trial  that  the 
confession,  then  and  thus  obtained, 
could  not  be  given  in  evidence  against 
the  prisoner.  In  this  he  but  aflirmed 
what  all  the  law  books  teach." 

In  Corley  v.  State  (1887)  50  Art 
305,  7  S.  W.  255,  it  appeared  that  the 
defendant  was  suspected  of  complicity 
in  a  larceny.  He  was  summoned  be- 
fore the  grand  jury,  and  the  grand 
jurors  exhorted  him  to  tell  the  truth 
and  promised  him  protection.  He  then 
made  a  statement  implicating  others 
in  the  larceny.  Later,  while  awaiting 
the  further  direction  of  the  grand  jury, 
he  was  visited  by  the  prosecuting  at- 
torney, who  assured  him  that  the  state 
would  deal  fairly  with  him  if  he  would 
tell  the  whole  truth.  The  next  morn- 
ing, while  waiting  to  be  called  before 
the  grand  jury,  three  persons,  who  aft- 
erwards became  witnesses  against 
him,  were  admitted  to  him,  and,  refer- 
ring to  his  statement  previously  made 
before  the  grand  jury,  told  him  he 
ought  to  tell  the  whole  truth.  There- 
upon he  produced  a  confession  which 
he  said  he  had  prepared  for  the  grand 
jury,  as  he  had  not  intended  to  tell 
anything  until  he  got  before  the  grand 
jury  where  he  could  get  protection. 
The  court  held  this  confession  inad- 
missible in  evidence. 

In  Gregg  v.  State  (1894)  106  Ala. 
44,  17  So.  321,  it  appeared  that  on  a 
trial  for  infanticide,  the  defendant  be- 
ing charged  with  having  killed  her 
daughter's  infant,  a  witness  testified 
that  he,  together  with  others,  went  to 
the  house  of  the  defendant  to  inves- 
tigate the  matter,  and  made  the  im- 
pression upon  the  defendant  that  they 
had  authority  to  institute  investiga- 
tion, and  after  the  denial  by  the  de- 
fendant of  the  birth  and  destruction  of 
the  child,  the  witness  said  to  the  de- 
fendant, "Tell  us  the  truth  about  it  all, 
and  that  will  be  the  last  of  it,"  in  re- 
sponse to  which  the  defendant  admit- 
ted the  birth  and  murder  of  the  infant. 
It  was  held  that  the  confession  was  in- 
voluntary and  inadmissible  in  evi- 
dence. 

In  Jackson  v.  Conu  (1914)  116  Va. 
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1015,  81  S.  E.  192,  wherein  it  was  held 
that  a  person,  who»  under  the  direction 
and  authority  of  the  attorney  for  the 
commonwealth,  actively  ensrages  in  the 
effort  to  ascertain  the  perpetrator  of 
a  crime  and  to  secure  his  arrest  and 
conTiction,  is  a  "person  in  authority/' 
within  the  rule  excluding  a  confession 
induced  by  the  hope  of  some  advan- 
tage held  out  by  such  person^  the  court 
stated  the  rule  as  follows:  ''The  rule 
in  Virginia  is  well  established  by  the 
decided  cases,  that  persons  in  author- 
ity (within  the  rule  excluding  a  con- 
fession, unless  it  appears  that  it  was 
not  obtained  from  the  party  by  some 
inducement  of  a  worldly  or  temporal 
character,  in  the  nature  of  a  threat  or 
promise  of  benefit  held  out  to  him  by 
a  person  in  authority,  or  with  the  ap- 
parent sanction  of  such  person  or  per- 
sons) are  such  as  are  engaged  or 
concerned  in  the  apprehension,  pros- 
ecution, or  the  examination  of  the  ac- 
cused." 

In  Lopez  v.  State  (1882)  12  Tex. 
App.  27,  it  appeared  that  the  district 
attorney  promised  that  he  would  not 
prosecute  the  prisoner  if  he  would  ap- 
pear and  testify  against  his  accom- 
plice, but  did  not  warn  him  that  his 
confession  might  be  used  against  him 
if  he  refused  so  to  testify.  On  the 
strength  of  this  promise,  the  prisoner 
made  a  confession  to  the  district  attor- 
ney. When  the  accomplice  was  placed 
on  trial,  the  prisoner  refused  to  tes- 
tify against  him.  Afterwards  he  was 
placed  upon  his  own  trial,  and  his  con- 
fessions made  to  the  district  attorney 
were  admitted  in  evidence  against 
him.  The  court  of  appeals  held  this 
to  be  error,  because  it  was  not  shown^ 
as  a  predicate  for  the  admission  of 
the  confession,  that  it  was  within  a 
statute  providing  that  confessions  are 
inadmissible  in  evidence  unless  ''free^ 
ly  made,  without  compulsion  or  per- 
suasion.'* 

In  Neeley  v.  State  (1889)  27  Tex. 
App.  315,  11  S.  W.  376,  it  appeared 
that  the  district  attorney  had  a  con- 
ference with  the  defendant,  accused 
of  the  theft  of  cattle^  in  which  it  was 
agreed  that  the  defendant  would  tes- 
tify in  behalf  of  the  state>  to  material 
facts  against  his  accomplices,  and  in 


consideration  of  his  so  testifying  he 
would  be  exempted  from  prosecution 
for  said  theft;  but  that,  should  he 
violate  said  agreement  and  refuse  so 
to  testify,  he  would  be  liable  to  prose- 
cution. He  thereupon  made  a  con- 
fession, and  thereafter  refused  to 
fulfil  his  agreement  with  the  district 
attorney  to  testify  against  the  other 
parties,  and  the  district  attorney 
caused  him  to  be  indicted  for  the  theft 
to  which  his  confession  related.  The 
confession  was  held  not  to  be  admis- 
sible. 

So,  where  it  appeared  that  the  pris- 
oner was  charged  with  arson,  and  the 
county  attorney,  city  marshal,  and  an- 
other party  went  to  the  prisoner's 
house  to  see  him  with  reference  to 
turning  staters  evidence,  and  the  coun- 
ty attorney  told  him  that  if  he  would 
testify  for  the  state  through  all  the 
courts,  he  would  see  that  he  would 
not  be  prosecuted,  but  warned  him 
that  his  testimony  might  be  used 
against  him  if  he  refused  so  to  tes- 
tify,  and  the  prisoner  thereupon  gave 
evidence  on  the  examining  trial,  but 
refused  to  testify  when  called  against 
his  accomplice,  it  was  held  that  the 
confessions  of  the  defendant,  made  at 
the  examining  trial,  were  inadmis- 
sible against  him  on  his  own  trial, 
because  not  made  in  compliance  with 
the  statute  that  no  confession  is  ad- 
missible in  evidence  ''unless  freely 
made,  without  compulsion  or  persua- 
sion." Lauderdale  v.  State  (1892)  31 
Tex.  Crim.  Rep.  46,  37  Am.  St.  Rep. 
788, 19  S.  W.  679. 

In  United  States  v.  Lee  (1846)  4  Mc- 
Lean, 103,  Fed.  Gas.  No.  16,588,  it  ap- 
peared that  the  defendant,  charged 
with  stealing  from  the  mail,  was  used 
as  a  witness "  for  the  government 
against  an  accomplice,  with  the  un- 
derstanding that  he  would  not  be 
prosecuted  to  conviction,  provided  he 
made  a  full  disclosure  in  regard  to 
the  acts  of  the  accomplice.  In  mak- 
ing the  disclosure  according  to  the 
agreement,  the  defendant  implicated 
himself.  The  court  said;  "The  gov- 
ernment is  bound  in  honor,  under  the 
circumstances,  to  carry  out  the  under- 
standing or  arrangement  by  which 
the  witness  testified,  and  admitted,  in 
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so  doing,  his  own  turpitude.  Public 
policy  and  the  great  ends  of  justice 
require  this  of  the  court." 

But  where  a  district  attorney  of  the 
United  States  entered  into  an  agree* 
ment  with  the  defendants,  who  were 
accused  of  an  offense  against  the 
United  States,  that  if  they  would  tes- 
tify on  behalf  of  the  plaintiffs  frankly 
and  truthfully,  when  required,  in  ref- 
erence to  a  conspiracy  among  certain 
government  officials  then  known  to 
exist,  they  would  not  be  prosecuted, 
it  was  held  that  the  district  attorney 
had  no  authority  to  make  such  an 
agreement.  Whiskey  Gases  (1878)  99 
U.  S.  594,  25  L.  ed.  399. 

In  Reg.  V.  Croydon  (1846)  2  Cox, 
C.  G.  (Eng.)  67,  it  appeared  that  one 
Baker  had  been  tried,  found  guilty* 
and  transported  for  burglary.  After 
this  conviction,  the  prisoner,  who  ap- 
peared to  have  been  connected  with 
Baker,  in  the  transaction,  made  a  con- 
fession on  the  strength  of  induce- 
ments held  out  by  the  attorney  who 
had  conducted  Baker's  defense,  and 
was  then  engaged  in  an  endeavor  to 
get  up  a  prosecution,  and  seeking  to 
discover  a  criminal.  It  was  held  that 
the  attorney  was  clothed  with  author- 
ity to  offer  such  an  inducement,  and 
the  confession  was  therefore  inadmis- 
sible. 

But  in  Com.  v.  Enapp  (1830)  10 
Pick.  (Mass.)  477,  20  Am.  Dec.  534, 
it  appeared  that  the  attorney  general 
wrote  to  the  prisoner  a  letter,  promis- 
ing the  protection  of  the  government 
on  condition  of  his  making  a  full  dis- 
closure and  testifying  in  the  case  fully 
and  truly.  A  full  confession  was  made 
by  the  prisoner  under  this  arrange- 
ment with  the  attorney  general,  but 
on  being  called  to  testify  against  his 
accomplices  he  refused  to  do  so.  It 
was  held  that  by  this  refusal  the  pris- 
oner forfeited  all  claim  to  the  im- 
munity which  had  been  promised  him 
by  the  attorney  general,  so  that  his. 
confession  was  admissible  against  him 
in  evidence  when  he  was  put  on  trial. 

So  in  State  v.  Moran  (1887)  15  Or. 
262,  14  Pac.  419,  it  appeared  that  the 
defendant  was  promised  immunity  on 
the  condition  of  his  testifying  fully 
against  an  accomplice.    In  accordance 


with  this  agreement  be  made  certain 
admissions  and  confessions  before  the 
examining  magistrate  and  the  grand 
jury,  but  at  the  last  minute,  when  he 
must  have  known  that  his  refusal  to 
testify  would  result  in  the  acquittal 
of  the  accomplice,  he  fled.  It  was  held 
that  he  thereby  deprived  himself  of 
the  immunity  which  had  been  ac« 
corded  him,  so  that  his  admissions  and 
confessions  were  admissible  against 
him  when  he  was  put  on  trial. 

In  Smallwood  v.  State  (1917)  14 
Okla.  Crim.  Rep.  125,  167  Pac.  1154, 
it  appeared  that  the  defendant, 
charged  with  robbery,  was  induced  to 
make  a  confession  of  guilt  and  return 
the  stolen  property  by  a  promise  held 
out  by  the  county  attorney  that  he 
would  not  be  prosecuted,  if  the  owner 
of  the  property  should  fail,  to  appear 
as  a  witness  at  the  examining  trial. 
The  owner,  however,  appeared  as  a 
witness  at  the  examining  trial,  and  it 
was  held  that  the  county  attorney, 
having  lived  up  to  his  agreement,  was 
entitled  to  introduce  the  confession  in 
evidence  on  the  trial  of  the  accused. 

So  where  the  attorney  general  prom- 
ised to  secure  a  pardon  for  the  ac- 
cused, if  he  would  confess  and  dis- 
close who  else  was  engaged  in  the 
crime,  but  the  accused  failed  to  act 
on  the  promise,  and  later  made  a  con- 
fession which  was  not  in  the  least 
influenced  by  the  promise  of  the  attor- 
ney general,  it  was  held  that  the  con- 
fession was  voluntary  and  admissible. 
Holsenbake  v.  State  (1872)  45  Ga.  43. 

In' New  York,  by  virtue  of  a  statute, 
a  confession  of  a  defendant,  whether 
in  the  course  of  judicial  proceedings 
or  to  a  private  person,  cannot  be  given 
in  evidence  against  him  if  made  on 
a  stipulation  of  the  district  attorney 
that  he  shall  not  be  prosecuted  there- 
for. People  V.  Rogers  (1908)  192  N. 
y.  831,  86  N.  E.  186,  16  Ann.  Cas.  177. 

In  People  v.  Reilly  (1918)  181  App. 
Div.  522,  169  N.  ¥•  Supp.  119,  affirmed 
in  (1918)  224  N.  Y.  90,  120  N.  E.  118, 
it  appeared  that  the  defendant,  after 
his  arrest,  was  .brought  to  the  dis- 
trict attorney's  office,  and  a  priest  in 
the  presence  of  the  assistant  district 
attorney  told  the  defendant  that  there 
was  no  danger  of  any  statement  he 
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made  being  used  against  him,  and  that 
their  only  desire  was  to  help  him. 
The  defendant  thereupon  made  admis* 
sions  which  tended  to  connect  him 
with  the  crime.  It  was  held  that  the 
admission  thus  obtained  could  not  be 
used  on  the  trial  of  the  defendant. 

In  a  case  where  the  prisoner 
charged  with  receiving  and  conceal- 
ing stolen  goods  was  promised  im- 
munity from  prosecution  by  the  state's 
attorney  if  he  would  turn  state's  evi- 
dence^ and  the  prisoner  complied  with 
the  agreement,  it  was  held  that  the 
agreement  was  no  bar  to  a  prosecu- 
tion, but  that  the  prisoner  had  an 
equitable  title  to  the  mercy  of  the 
executive.  State  v.  Guild  (1899)  149 
Mo.  370,  73  Am.  St.  Rep.  395,  50  S. 
W.  909. 

IV,  Sheriff  or  other  arresting  officer. 

The  sheriff,  constable,  or  other  of* 
ficer  arresting  the  prisoner,  and  hav- 
ing him  in  control  and  custody,  is  a 
"person  in  authority,"  contanplated 
by  the  rule  excluding  confessions 
made  under  promises  held  out  by  per- 
sons in  authority. 

United  States^-United  Stotes  v. 
Kurtz  (1836)  4  Cranch,  C.  C.  682,  Fed. 
Cas.  No,  15,647. 

Calif omiiu  —  People  v.  Thompson 
(1890)  84  Gal.  598,  24  Pac.  384;  Peo* 
pie  V.  Castro  (1899)  125  Gal.  521,  58 
Pac  133;  People  v.  Gonzales  (1902) 
136  Cal.  666,  69  Pac.  487, 12  Am.  Grim. 
Rep.  97. 

Kentucky.  —  Rutherford  v.  CSom. 
(1859)  2  Met.  387;  Gollins  v.  Gom. 
(1894)  15  Ky.  L.  Rep.  691,  25  S.  W. 
743. 

MaBsachttsetts.  —  Gom.  v.  Taylor 
(1850)  5  Gush.  606;  Gom.  v.  Gurtis 
(1867)  97  Mass*  574;  Gom.  v.  Guffee 
(1871)  108  Mass.  285;  Gom.  v.  Gullen 
(1873)  111  Mass.  435;  Ck>m.  v.  Smith 
(1876)  119  Mass.  305. 

Michigan.— People  v.  Wolcott  (1883) 
51  Mich.  612,  17  N.  W.  78. 

Minnesota.— State  v.  Staley  (1869) 
14  Minn.  105,  Gil.  75. 

Mississippi. — Mackmasters  v.  State 
(1903)  82  Miss.  459,  34  So.  156,  12 
Am.  Grim.  Rep.  119. 

Missouri.— Gouley  v.  State  (1849) 
12  Mo.  462. 

Montana.  —  Territory    v.     McGlin 


(1871)  1  Mont.  398;  Territory  v.  Un- 
derwood (1888)  8  Mont  131,  19  Pac. 
898;  State  v.  Sherman  (1907)  35  Mont. 
512,  119  Am.  St.  Rep.  869,  90  Pac.  981. 

Oklahoma. — Reams  v.  State  (1917) 
14  Okla.  Grim.  Rep.  142,  168  Pac.  242. 

Tennessee.  —  Morehead  v.  State 
(1849)  9  Humph.  635. 

Texas^— Glayton  v.  State  (1893)  31 
Tex.  Grim.  Rep.  489,  21  S.  W.  255;  Mc- 
Veigh  V.  State  (1901)  43  Tex.  Grim. 
Rep.  17,  62  S.  W.  757,  12  Am,  Grim. 
Rep.  143. 

England.— Reg.  v.  Millen  (1849)  3 
Gox,  G.  G.  507;  Reg.  v.  Laugher  (1846) 
2  Gar.  &  K.  225,  2  Gox,  G.  G.  134. 

In  People  v.  Thompson  (Cal.)  su- 
pra, it  appeared  that  the  defendant, 
a  boy  of  eighteen  years,  had  heard  of 
some  persons  accused  of  crime  who 
had  gotten  off  by  confessing,  and,  im- 
bued with  this  notion,  he  sought  an 
interview  with  the  sheriff  and,  after 
ascertaining  that  his  impression  was 
to  some  extent  true,  inquired  of  the 
sheriff  if  it  would  be  better  for  him 
to  make  a  statement  of  the  facts,  and 
the  sheriff  replied  that  it  would.  The 
confession  thus  induced  was  held  not 
to  be  voluntary.  i 

So  where  a  confession  of  .guilt  was 
induced  by  the  promise  of  a  sheriff 
that  he  would  do  everything  in  his 
power  to  help  accused  out  of  the 
scrape,  it  was  held  to  be  inadmissible 
in  evidence.  People  v.  Gastro  (1899) 
125  Cal.  521,  58  Pac.  133. 

Where  a  defendant,  charged  with 
murder,  while  imprisoned  in  the  coun- 
ty jail,  was  induced  to  confess  by  the 
sheriff's  promise  that  if  he  told  the 
truth  the  sheriff  would  do  whatever 
he  could  for  him,  it  was  held  that  ihe 
confession  was  not  voluntary,  and  was 
inadmissible  in  evidence.  People  v. 
Gonaales  (Cal.)  supra.  j 

In  Territory  v.  McGlin  (Mont)  su-^ 
pra,  wherein  the  defendant  was  in- 
duced to  confess  by  a  statement  by 
a  deputy  sheriff  that  it  would  be  bet- 
ter for  him,  tAe  court,  in  speaking  of 
the  persons  whose  promises  are  con- 
templated by  the  rule,  said:  "In  re- 
gard to  the  person  by  whom  the  in- 
ducements were  offered,  it  is  very 
clear  that  if  they  were  offered  by  the 
prosecutor,  or  by  an  officer  having  the 
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prisoner  in  custody,  or  by  a  magis- 
trate, or,  indeed,  by  anyone  having  au- 
thority over  him  or  over  the  prosecu- 
tion itself,  or  by  a  private  person  in 
the  presence  of  one  in  authority,  the 
confession  will  not  be  deemed  volun- 
tary and  will  be  rejected." 

In  Territory  v.  Underwood  (1888)  8 
Mont.  131,  19  Pac.  398,  it  appeared 
that  the  defendant  was  charged  with 
obtaining  money  under  false  pretenses 
from  a  corporation.  The  officer  who 
had  the  defendant  under  arrest  told 
him  that  he  thought  the  principal 
thing  the  superintendent  of  the  cor- 
poration wanted  to  know  was  how 
much  the  company  had  lost;  that  ac- 
cused had  better  confess  the  crime  to 
the  superintendent  and  give  evidence 
against  two  other  persons  implicated ; 
and  that  he  thought  the  superintend- 
ent, if  he  did,  would  withdraw  the 
charge,  or  ease  it  as  light  as  he  pos- 
sibly could.  The  court  held  the  con- 
fession thus  induced  inadmissible. 

In  State  v.  Sherman  (Mont.)  supra, 
wherein  it  appeared  that  the  defend- 
ant was  induced  to  make  a  confession 
by  a  promise  held  out  by  his  father 
in  the  presence  of  the  officers,  it  was 
held  that  a  confession  so  elicited  was 
inadmissible. 

In  Kearns  v.  State  (Okla.)  supra, 
wherein  the  plaintiff  in  error,  while 
under  arrest  and  confined  in  jail,  made 
certain  written  and  oral  confessions 
to  the  sheriff,  the  county  attorney,  and 
the  jailer  of  the  county,  the  court 
said:  "If  the  confessions  obtained 
by  the  officers  were  obtained  under 
duress  or  promise  of  immunity,  or  oth- 
er inducements  in  connection  with  the 
crime  charged,  they  would  not  be  ad- 
missible in  evidence.  As  is  stated 
.  .  .  the  officers  testified  that  no 
promises  were  made  nor  inducement 
offered.  Against  this  is  the  statement 
of  the  plaintiff  in  error  only.  The 
trial  court,  after  hearing  the  matter 
at  length,  concluded  that  the  inhibi- 
tions of  the  law  against  the  admis- 
sion of  confessions  obtained  by  prom- 
ises of  immunity  or  other  inducements 
had  not  been  encroached  upon,  and 
that  the  statements  were  voluntarily 
made,  and  therefore  entitled  to  be  in- 
troduced." 


So  where  a  person  accused  of  mur- 
der was  induced  to  confess  by  the 
deputy  sherifTs  promise  that  he  would 
"help  him  out  if  they  sent  him  to  the 
pen,"  it  was  held  that  the  confession 
was  incompetent  evidence.  Mack- 
masters  V.  State  (1908)  82  Miss.  459, 
34  So.  156,  12  Am.  Grim.  Rep.  119. 

In  State  v.  Staley  (1869)  14  Minn. 
105,  Gil.  75,  wherein  it  was  alleged 
that  the  officer  who  arrested  the  ac- 
cused induced  him  to  confess  by  prom- 
ising him  the  privilege  of  turning 
state's  evidence  if  he  told  a  straighter 
story  than  his  accomplice,  the  court 
said:  "The  rule  seems  well  settled 
that  if  an  advantage  is  held  out,  or 
harm  threatened,  of  a  temporal  or 
worldly  nature,  by  a  person  in  author- 
ity, the  confession  induced  thereby 
must  be  excluded.  .  .  .  The  officer 
who  made  the  arrest,  and  by  whom  the 
inducements  are  alleged  to  have  been 
held  out,  is,  within  the  rule,  a  person 
in  authority." 

In  Gouley  v.  State  (1849)  12  Mo. 
462,  it  appeared  that  the  defendant, 
accused  of  burglary,  was  induced  to 
confess  by  the  officer  who  arrested 
him.  The  officer  told  defendant  *that 
he  would  not  appear  against  him  if  he 
would  confess,"  and  that  "he  could 
turn  state's  evidence  and  get  clear." 
The  court  held  that  testimony  of  a 
confession  thus  induced  should  have 
been  excluded  from  the  jury. 

In  Morehead  v.  State  (1849)  9 
Humph.  (Tenn.)  636,  wherein  it  ap- 
peared that  the  prisoner,  accused  of 
the  larceny  of  a  slave,  was  told  by 
someone  in  the  company  that  arrested 
him  that  it  would  be  better  for  him 
to  confess  and  tell  on  his  accomplice, 
and  that  he  would  probably  be  made 
state's  evidence,  as  it  was  the  accom- 
plice they  were  after  mainly,  the  court 
said:  "The  inducements  to  the  con- 
fession proceeded  from  some  of  the 
company  assembled  to  apprehend  the 
prisoner,  and  were  made,  if  the  wit- 
ness is  to  be  credited,  in  the  hearing 
of  the  prosecutor  and  officer.  Upon 
well-settled  principles,  therefore,  the 
confession  thus  obtained  was  inad- 
missible." 

In  McVeigh  v.  State  (1901)  43  Tex. 
Crim.  Rep.  17,  62  S.  W.  767,  12  Am. 
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Crim.  Rep.  143,  it  appeared  that  the 
prisoner  was  told  by  a  friend  in  the 
presence  of  the  sheriff  and  deputy 
sheriff  that  if  he  would  confess  they 
would  get  the  district  attorney  to  dis- 
miss the  case  against  him.  The  deputy 
sheriff  added  that  he  had  known  men 
to  be  turned  loose  by  turning  state's 
evidence.  The  court  held  that  a  con- 
fession thus  obtained  should  not  be 
received  in  evidence. 

In  a  case  where  a  prisoner,  charged 
with  the  theft  of  money,  was  told  by 
the  deputy  marshal  who  arrested  him 
that  he  had  better  confess,  and  that 
he  (the  deputy  marshal)  would  help 
him  to  get  out  of  it,  it  was  held  that 
the  confession  was  inadmissible  in  evi- 
dence. Clayton  v.  State  (1893)  31 
Tex.  Crim.  Rep.  489,  21  S.  W.  255. 

In  Rutherford  v.  Com.  (1859)  2  Met. 
(Ky.)  387,  it  appeared  that  while  the 
accused  was  in  the  custody  of  the 
deputy  sheriff,  by  whom  he  had  been 
arrested,  he  remarked  to  the  officer 
that  he  had  no  fear,  and  asked  him 
what  he  thought.  The  deputy  sheriff 
replied  that  if  one  or  two  important 
facts  could  be  shown  he  would  get 
clear.  The  prisoner  inquired  what 
they  were,  and  the  officer  then  told 
him  to  show  where  he  was  the  night 
before,  and  also  to  show  that  he  had 
no  money  transactions  with  Starks, 
and  he  would  get  clear.  The  prisoner 
then  stated  that  he  had  had  no  money 
transactions  with  Starks.  This  state* 
ment  was  admitted  in  evidence  on  the 
trial  of  the  prisoner  in  order  to  con- 
nect him  with  the  robbery  and  murder 
of  Starks.  In  holding  that  the  state- 
ment should  have  been  rejected,  the 
eourt  said:  "Now  it  is  very  evident 
that  the  statement  in  question  was 
made  under  the  influence  of  hope. 
The  prisoner  was  induced  to  believe, 
if  he  would  assume  the  attitude  indi- 
cated by  that  statement,  that  he  would 
get  clear  of  the  charge  that  was  made 
against  him.  This  inducement  was 
presented  by  the  officer  who  had  him 
in  custody,  and  in  whose  knowledge 
he  seemed  to  confide.  The  statement 
was  made  by  the  prisoner  under  the 
belief  that  it  was  necessary  for  his 
safety,  and  consequently^  there  is  no 
certainty  of  its  truth ;  and  this  is  the 


very  ground  upon  which  statements 
and  confessions,  extracted  by  the  in- 
fluence of  hope  upon  the  mind,  are  re- 
jected as  unworthy  of  credit." 

In  Collins  v.  Com.  (1894)  15  Ky.  L. 
Rep.  691,  25  S.  W.  743,  it  appeared  that 
the  defendant,  accused  of  burning  a 
house,  was  induced  to  make  a  confes- 
sion of  guilt  by  a  promise  by  the 
sheriff,  in  the  presence  of  the  jailer 
and  the  commonwealth's  attorney,  that 
if  the  defendant  would  come  out  and 
tell  all  he  knew  the  prosecution  would 
let  him  off  and  use  him  as  a  witness. 
The  court  held  that  confession  to  be 
inadmissible  in  evidence. 

In  Com  V.  Taylor  (1850)  5  Cush. 
(Mass.)  605,  it  appeared  that  the  pris- 
oner was  in  the  hands  of  the  police 
officer  and  a  deputy  sheriff,  and  was 
told  by  them  that,  if  he  would  make 
disclosures  that  would  be  of  benefit 
to  the  government,  they  would  use 
their  influence  to  have  them  go  in  his 
favor.  The  court  said:  "The  case 
seems  to  us  to  fall  within  the  rule  ex- 
cluding confessions  obtained  under 
the  influence  of  inducements  held  out 
by  an  officer  having  the  prisoner  in 
his  custody,  and  for  that  reason  the 
testimony  of  Wright  [the  deputy 
sheriff]  ought  to  have  been  excluded." 

In  Com.  v.  CuUen  (1878)  111  Mass. 
486,  it  appeared  that  the  defendant  was 
charged  with  larceny  from  the  per- 
son. One  Weir,  a  police  officer,  testi- 
fied that  he  arrested  the  defendant  in 
New  York  and  brought  him  on  the 
cars  to  Boston;  that  on  the  way  he 
said  to  the  defendant:  "If  you  will 
get  the  money,  it  will  not  be  used  as 
evidence  against  you;  I  want  the 
money.*'  On  the  next  day  the  defend- 
ant made  a  confession  to  another  po- 
lice officer.  The  court  said:  "The 
jury  should  have  been  instructed  that 
if  an  inducement  in  the  shape  of 
promises  or  threats  had  been  brought 
to  bear  upon  him  by  an  officer,  it  would 
be  their  duty  to  allow  no  weight  or 
influence  against  the  prisoner  to  apy 
statements  which  he  afterwards  made 
to  another  officer,  provided  they  were 
satisfied  that  these  statements  were 
made  under  the  influence,  and  as  the 
result  and  consequence,  of  such  in- 
ducement." 
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In  Com.  V.  Curtis  (1867)  97  Mass. 
574,  wherein  it  appeared  that  the 
prisoner,  under  arrest  on  a  charge  of 
adultery,  made  a  confession  on  the 
strength  of  an  inducement  held  out  by 
the  officer  who  had  him  in  custody,  the 
court  said:  "There  is  no  doubt  that 
any  inducement  of  temporal  fear  or 
favor  coming  from  one  in  authority, 
which  preceded  and  may  have  in- 
fluenced a  confession,  will  cause  it  to 
be  rejected  unless  the  confession  is 
made  under  such  circumstances  as 
show  that  the  influence  of  the  induce- 
ment has  passed  away.  No  cases  re- 
quire more  careful  scrutiny  than  those 
of  disclosures  made  by  a  party  under 
arrest,  to  the  officer  who  has  him  in 
custody,  and  in  none  will  slighter 
threats  or  promises  of  favor  exclude 
the  subsequent  confessions.*' 

In  Com.  v.  Cuffee  (1871)  108  Mass. 
285,  it  appeared  that  two  officers  who 
had  arrested  a  boy  without  a  warrant, 
upon  suspicion  of  having  committed 
murder,  searched  him,  stripped  him  of 
his  clothing,  and  placed  him  in  a  cell 
at  a  police  station,  and  that  about 
10  o'clock  at  night  "they  took  him  out 
of  his  cell  for  the  purpose  of  ques- 
tioning and  examining  him,  and  ex- 
amined him  from  that  time  till  mid- 
night, without  warning  him  of  his 
right  not  to  answer  unless  be  chose 
to  do  so,  or  offering  him  any  oppor- 
tunity to  consult  counsel  or  friends." 
The  boy  was  thus  induced  by  the  po- 
lice officers  to  make  statements  tend- 
ing to  show  his  guilt.  The  court  held 
that  the  jury  was  properly  instructed 
to  disregard  the  statements  if,  on  the 
whole  evidence  in  the  case,  it  ap- 
peared that  they  were  induced  by 
threats  or  promises. 

In  a  case  wherein  a  person,  accused 
of  setting  fire  to  a  house,  while  in  the 
custody  of  the  officers  who  arrested 
her,  confessed  that  she  had  set  the  fire, 
but  on  the  trial  testified  that  she  made 
the  statement  under  the  promise  that 
she  would  not  be  prosecuted,  it  was 
held  proper  to  instruct  the  jury  that 
they  should  give  no  weight  to  the  con- 
fession if  they  believed  it  was  induced 
by  the  promise,  but  if  they  believed  it 
was  not  so  induced,  that  such  weight 
should  be  given  to  it  as  they  thought 


it  entitled  to.  Com.  v.  Smith  (1870) 
^9  Mass.  805. 

In  United  States  v.  Kurtz  (1836)  4 
Cranch,  C.  C.  682,  Fed.  Cas.  No.  15,547, 
it  appeared  that  the  defendant,  having 
been  arrested  by  two  constables  ui>on 
a  charge  of  stealing  goods,  was  told 
by  them  that,  if  he  would  tell  where 
the  goods  were,  they  would  do  what 
they  could  for  him.  The  defendant 
was  also  suspected  of  having  stolen 
money  from  another  on  a  former  day, 
but  nothing  was  said  by  the  constables 
to  him  about  the  theft  of  money,  when 
they  told  him  they  would  do  what 
they  could  for  him.  Defendant  made 
confessions  to  the  constables  in  re- 
gard to  the  goods,  and  later  made  con- 
fessions to  the  magistrate  in  regard 
to  the  money.  The  court  rejected  the 
confessions  as  to  the  goods,  but  ad- 
mitted the  confessions  as  to  the 
money. 

So,  where  it  appeared  that  accused, 
after  the  officer  in  whose  custody  he 
was  had  retired  to  rest,  was  visited 
in  the  middle  of  the  night  by  three 
persons  in  succession,  who  represent- 
ed to  him  that  it  would  be  better  for 
him,  or  he  would  get  off  easier,  if  he 
made  a  confession,  it  was  held  that 
a  confession  thus  obtained  was  in- 
competent in  evidence.  The  court 
said :  "None  of  these  persons  was  the 
officer  in  charge;  but  their  admission 
to  the  cell  at  such  an  unreasonable 
hour  carried  with  it  an  implication  of 
the  officer's  consent  to  their  mission, 
and  respondent  could  scarcely  fail  to 
be  impressed  that  their  assurances 
were  made  with  full  authority.  No 
reliance  can  be  placed  upon  admis- 
sions of  guilt  so  obtained,  for  the  very 
obvious  reason  that  they  are  not  made 
because  they  are  true,  but  because, 
whether  true  or  false,  the  accused  is 
led  to  believe  it  is  for  his  interest  to 
make  them."  People  v.  Wolcott  (1888) 
51  Mich.  612,  17  N.  W.  78. 

In  Reg.  V.  Millen  (1849)  3  Ck)x.  C.  C. 
(Eng.)  507,  it  appeared  that  the  pris- 
oner, Sheepwash,  was  in  custody  upon 
a  charge  of  murder,  together  with  a 
man  named  Oliver.  Sheepwash  made 
a  confession  on  the  strength  of  an  in- 
ducement held  out  by  Oliver  in  the 
presence  of  the  constable.     Wright- 
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man,  J.,  held  the  confession  inadmis- 
sible in  evidence,  as  the  inducement 
appeared  to  have  the  sanction  of  the 
constable*  who  was  present  and  ap- 
parently assented  to  it. 

In  Reg.  V.  Laugher  (1846)  2  Car. 
&  K.  (Eng.)  225,  it  appeared  that  the 
prisoner,  a  married  woman  who  re- 
sided with  her  husband,  was  charged 
by  a  police  constable  with  breaking 
into  the  house  of  the  prosecutor  and 
stealing  his  money.  She  denied  it,  but 
her  husband,  coming  in  soon  after- 
wards, told  her,  if  she  knew  an3rthing 
about  it,  to  tell  the  truth.  Pollock,  C. 
B.,  said:  ''The  fact  of  the  constable 
being  present,  and  not  dissenting  from 
what  was  said,  places  the  expressions 
used  by  the  husband  on  the  same  foot- 
ing as  if  they  had  been  used  by  the 
eonstable;  and  I  think  that,  as  the  con- 
stable was  the  person  in  authority, 
SQch  an  inducement  ought  to  be  suffi- 
cient te  exclude  the  admission.^' 

In  Rex  V.  Pountney  (1836)  7  Car.  & 
P.  (Eng.)  308,  it  appeared  that  a  pris- 
oner, in  the  custody  of  a  constable 
upon  a  charge  of  felony,  was  taken  by 
the  constable  to  an  inn,  where  the  inn^  y 
keeper,  in  the  hearing  of  the  consta-' 
ble,  held  out  an  inducement  to  confess, 
whereupon  the  prisoner  confessed  in 
the  constable's  hearing.  Alderson, 
B.,  though  he  received  the  evidence, 
said  he  entertained  a  strong  opinion 
against  its  admissibility,  and  that,  if 
it  had  been  necessary,  he  would,  have 
reserved  the  point  for  the  opinion  of 
the  judges. 

F.  Magiatrate. 

The  examining  magistrate  is  such 
a  person  in  authority  that  a  confes- 
sion made  on  a  promise  of  immunity 
made  by  him  is  not  admissible.  Unit- 
ed States  V.  Cooper  (1857)  Fed.  Cas. 
No.  14,864 ;  United  States  v.  Pockling- 
ton  (1822)  2  Cranch,  C.  C.  298,  Fed. 
Cas.  No.  16,060;  Austine  v.  People 
(1869)  61  111.  236;  Rex  v.  Rudd  (1775) 
Cowp.  pt.  1,  p.  381,  98  Eng.  Reprint, 
1114,  1  Leach,  C.  L.  115. 

In  Austine  v.  People  (1869)  61  III. 
236,  it  appeared  that  the  defendant, 
accused  of  rape,  was  induced  to  admit 
the  charge  on  the  promise  by  the  of- 
ficiating magistrates  that  the  prose- 
cation  would  be  dropped.    The  court 


said:  ^he  rule  is,  a  confession  can 
never  be  received  in  evidence  when 
the  prisoner  has  been  influenced  by 
any  threat  or  promise,  for  the  reason 
the  law  cannot  measure  the  force  of 
the  influence  used,  o|r  decide  upon  its 
effect  on  the  mind  of  the  prisoner,  and 
therefore  excludes  it  if  any  degree  of 
influence  has  been  Exerted.  .  .  .  The 
evidence  shows  most  clearly  this  con- 
fession was  forced  by  the  hope  and 
promise  the  prosecution  should  be 
dropped.  The  inducement  to  confess 
was  held  out  by  the  officiating  magis- 
trates by  persons  in  authority;  and  to 
avoid  an  accusation  before  a  grand 
jury,  and  a  public  trial  before  the  cir- 
cuit court,  a  man  of  deficient  stamina 
would  confess,  as  this  defendant  was 
willing  to  do,  to  almost  anything." 

In  United  States  v.  Cooper  (Fed.) 
supra,  it  appeared  that  the  justice  of 
the  peace,  while  officially  engaged  in 
the  examination  of  a  criminal  charge, 
obtained  a  confession  from  the  pris- 
oner by  holding  out  an  inducement. 
The  court  said:  "Among  the  rules 
most  carefully  elaborated  and  strict- 
ly enforced  is  this:  That  if  a  con- 
fession has  been  made  to  a  person  in 
authority  in  the  premises,  and  has 
been  induced  by  anything  said  or  done 
by  said  person,  calculated  to  excite 
either  hope  or  fear  in  the  prisoner's  • 
mind,  then  the  confession  is  inadmis- 
sible. It  has  always  been  understood, 
without  a  dissenting  voice,  that  a  jus- 
tice of  the  peace,  engaged  in  an  offi- 
cial investigation  of  a  criminal 
charge,  is  a  person  in  authority  in  re- 
gard to  such  charge.  In  regard  to 
persons  bearing  that  character,  too 
much  care  cannot  be  exercised  to  pre- 
vent them  from  this  reprehensible 
tampering  with  parties  arraigned  be- 
fore them." 

So  in  a  case  in  which  a  prisoner,  in- 
dicted for  breaking  open  a  storehouse, 
was  examined  before  the  mayor  of  the 
town,  who  informed  him  that  one  of 
the  party  had  confessed  to  a  part  of 
the  charge,  and  that  if  the  prisoner 
would  confess  candidly  the  truth,  the 
mayor  would  represent  his  case  to  the 
court,  it  was  held  that  the  confession 
was  inadmissible  in  evidence.  United 
States  V.  Pocklington  (1822)  2  Cranch, 
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C  G.  293,  Fed.  Gas.  No.  16,060.  See 
also  Wolf  V.  Gom.  (1878)  30  Gratt. 
(Va.)  833,  supra. 

In  Rex  V.  Rudd  (Eng.)  supra,  it  ap- 
peared that  the  justices  of  the  peace 
admitted  the  prisoner  to  testify 
against  her  accomplice,  and  told  her 
that  if  she  would  make  a  full  dis- 
closure she  should  be  safe;  if  not,  she 
should  be  prosecuted.  It  was  held 
that  the  justices  were  persons  in  au- 
thority, even  though  in  strictness  they 
had  no  right  to  give  such  an  assur- 
ance, and  that  any  evidence  thus  ex- 
torted from  her  would  be  of  no  preju- 
dice to  her  on  the  trial. 

In  a  case  wherein  it  appeared  that 
the  prisoner,  charged  with  the  steal- 
ing of  a  bank  post  bill,  was  appre- 
hended and  brought  before  the  re- 
ceiver general  for  the  county,  who, 
after  hearing  his  account,  said  to  him: 
"Unless  you  give  me  a  more  satisfac* 
tory  account,  I  will  take  you  before  a 
magistrate,"  it  was  held  that  a  con- 
fession made  on  the  strength  of  this 
implied  promise  of  immunity  was  in- 
admissible in  evidence.  Rex  v.  Thomp- 
ton  (1783)  1  Leach,  G.  L.  (Eng.)  325. 

It  has  been  held  that  a  clerk  to  the 
committing  magistrate  by  whom  ac- 
cused was  examined  is  a  person  in  au- 
thority, and  a  confession  made  as  a 
result  of  an  inducement  held  out  by 
him  is  inadmissible  in  evidence.  Rex 
v.  Drew  (1837)  8  Gar.  &  P.  (Eng.)  140. 

But  where  an  accomplice,  after 
making  a  full  disclosure  before  the 
committing  magistrate,  refused  before 
the  grand  jury  to  give  any  evidence 
at  all,  Wrightman,  J.,  ordered  his 
name  to  be  inserted  in  the  bill  of  in- 
dictment, and  he  was  convicted  on  his 
own  confession.  Rex  v.  Holthem 
(1848)  2  Greave's  Russell,  Grimes 
(Eng.)  958. 

VI,  Jailer. 

In  Bob  V.  State  (1858)  32  Ala.  560, 
in  which  it  appeared  that  a  negro 
slave  was  induced  to  confess  to  the 
shooting  of  a  white  person  by  the 
implied  promise  of  his  jailer  that  his 
master  would  sell  him»  and  not  let  him 
be  hung,  it  was  held  that  the  subse- 
quent reiteration  of  the  confession 
was  not  competent  evidence  against 
the  accused. 


But  see  Shifflet  v.  Gom.  (1858)  14 
Gratt.  (Va.)  652,  wherein  it  was  held 
that  a  young  man  living  in  a  jailer's 
family  and  having  control  of  the  jail 
in  the  jailer's  absence,  but  who  was 
not  an  officer  of  any  kind,  was  not  a 
"person  in  authority,"  The  court  de- 
fined what  persons  are  meant  by  the 
phrase  as  follows:  "Persons  in  au- 
thority, within  the  meaning  of  that 
rule,  are  generally,  if  not  always,  per- 
sons engaged  in  the  apprehension, 
prosecution,  or  examination  of  the 
prisoner.  The  prosecutor,  the  officer 
who  makes  the  arrest,  and  the  magis- 
trate before  whom  the  prisoner  is  car- 
ried are  clearly  persons  in  authority; 
and  inducements  held  out  in  their 
presence,  without  their  objection,  are 
regarded  as  held  out  by  them.  There 
are  others  who  may  also  be  persons 
in  authority.  If  a  jailer  in  whose  jail 
the  party  making  the  confession  is 
confined  be  such  a  person  (as  to  which 
I  express  no  opinion),  there  is,  I  think, 
neither  reason  nor  authority  for  say- 
ing that  a  mere  member  of  the  family 
of  the  jailer,  holding  no  office  of  any 
kind,  nor  having  any  connection  with 
the  prisoner  further  than  to  attend 
about  the  jail,  and,  in  the  absence  of 
the  jailer,  to  have  control  of  it  and 
carry  the  keys,  is  a  person  in  author- 
ity within  the  meaning  of  the  rule. 
If  he  is,  so  also,  it  seems,  would  be 
the  wife  of  the  jailer  in  this  case,  who 
kept  the  keys  when  the  witness  was  not 
using  them,  and  the  son  of  the  jailer, 
who  sometimes  acted  for  him.  What 
power  could  any  such  subordinates  be 
reasonably  supposed  to  have  to  exe- 
cute any  promise  or  threat  they  might 
make  to  a  prisoner,  'in  respect  of  his 
escape  from  the  consequences  of  the 
offense,  or  the  mitigation  of  the  pun- 
ishment.' " 

In  a  case  where  the  prisoner, 
charged  with  murder  of  a  child,  was 
induced  to  make  a  confession  by  a 
woman  who  had  her  in  custody  to  pre- 
vent the  prisoner  from  laying  violent 
hands  on  herself,  it  was  held  that  the 
confession  was  inadmissible  because 
induced  by  one  in  authority.  Rex  v. 
Enoch  (1833)  5  Gar.  &  P.  (Eng.)  539. 


.^ 


• .      1 


ANNO,— CONFESSION— PROMISE  OF  IMMUNITY. 


433 


FJl.  Detective. 

In  People  v.  Kartz  (1886)  42  Hun 
(N.  YO  835,  it  appeared  that  the  de- 
fendant, accused  of  burglary,  was  in- 
duced to  make  a  confession  on  being 
told  by  one  Pinkerton,  a  detective, 
that  if  he  would  confess  he  could  get 
the  benefit  of  a  state's  witness.  It 
was  held  that  the  confession  was  in- 
admissible in  evidence  against  the  de- 
fendant. The  court  said:  *Tinkerton 
had  been  in  communication  with  the 
district  attorney  about  this  case,  and 
the  district  attorney  had  given  in- 
structions to  Pinkerton  in  regard  to 
the  prisoner.  Pinkerton,  then,  was 
not  a  merely  unofficial  person.  He 
was,  to  some  extent,  acting  for  the 
district  attorney;  and  what  he  did 
and  said  might  be  deemed  to  come 
from  the  district  attorney,  unless  it 
were  positively  disavowed.  It  would 
be  most  unreasonable,  under  the  cir- 
cumstances, that  what  Pinkerton  said 
should  not  be  considered  as  said  in 
behalf  of  the  district  attorney.  And 
simply  to  say,  Tour  statement  must 
be  voluntary,^  did  not  so  repudiate 
what  the  detective  had  previously  said 
as  to  take  away  from  the  mind  of  the 
prisoner  the  influence  which  had  been 
exerted." 

In  People  v.  Stielow  (1916)  161  N. 
Y.  Supp.  599,  it  appeared  that  the  de- 
fendant, accused  of  crime,  *  made  a 
confession  to  a  detective  in  the  em- 
ploy of  the  county,  on  the  latter's 
promise  that  he  would  not  be  prose- 
cuted therefor.  The  court  said: 
"Evidence  of  promises  of  immunity, 
express  or  implied,  made  by  a  detec- 
tive in  the  employ  of  the  county,  un- 
der engagement  by  the  district  attor- 
ney to  discover  the  perpetrators  of  a 
crime,  are  not  binding  upon  the  dis- 
trict attorney,  so  as  to  compel  him  to 
grant  inomunity,  or  so  as  to  invalidate 
a  confession,  where  such  promises  are 
not  made  with  the  express  or  implied 
authority  df  the  district  attorney,  or 
Quder  such  circumstances  as  to  imply 
his  assent,  and  such  evidence  is  not 
sufficient  to  warrant  the  granting  of 
a  new  trial,  where  the  evidence  of  the 
promises  is  in  conflict,  and  the  con- 
fession is  alleged  to  be  made  without 
any  promise  of  immunity." 
7  A.L.R.— 28. 


So  in  Roesel  v.  State  (1898)  62  N. 
J.  L.  216,  41  Atl.  408,  in  which  it  ap- 
peared that  the  prisoner  made  a  con- 
fession on  the  strength  of  induce- 
ments held  out  by  one  Keren,  a  county 
detective,  who  had  charge  of  the 
prisoner,  the  court  said:  "Keren  was 
a  person  in  authority  within  the  mean- 
ing of  the  rule  relating  to  the  admis- 
sibility of  confessions.  A  confession 
by  an  accused  to  one  in  authority,  to 
be  admitted  in  evidence,  must  be  vol- 
untary* By  this  is  meant  that  the  con- 
fession must  not  be  extorted  by  any 
sort  of  threats  or  violence,  nor  ob- 
tained by  any  direct  or  implied  prom- 


ises." 

So  where  a  weak-minded  man,  under 
arrest,  accused  of  burning  a  mill,  was 
induced  to  make  a  confession  of  guilt 
by  a  detective  in  the  employ  of  the 
owners  of  the  mill,  who  told  the  ac- 
cused that  it  was  best  for  him  to  own 
up  and  turn  state's  evidence,  because 
he  (the  detective)  was  anxious  to  get 
it  out  of  him,  it  was  held  that  the  con- 
fession was  incompetent.  Flagg  v. 
People  (1879)  40  Mich.  706,  3  Am. 
Crim.  Rep,  70. 

But  see  United  States  v.  Stone 
(1881)  8  Fed.  232,  in  which  it  ap- 
peared that  the  defendant  was 
charged  with  stealing  property  from 
a  wrecked  steamboat.  The  chief  wit- 
ness, Bennett,  a  detective  employed  by 
the  owners  to  hunt  up  the  missing 
goods,  and  empowered  by  them  to  in- 
stitute criminal  proceedings  against 
the  guilty  parties,  testified  to  a  con- 
fession made  by  the  defendant,  in 
which  the  latter  admitted  his  guilt. 
It  appeared  that  the  defendant  was 
induced  to  make  this  confession, 
and  pay  for  the  goods  alleged  to 
have  been  stolen  by  him,  on  being 
promised  by  Bennett  that  ''that  should 
be  the  end  of  it."  The  court  ad- 
mitted the  confession  in  evidence  on 
the  ground  that  Bennett  was  not  a 
"person  in  authority,"  within  the  rule 
excluding  confessions  induced  by  per- 
sons in  authority. 

So  it  has  been  held  that  a  suspended 
policeman,  drawing  pay  as  a  police- 
man and  actix^  as  a  private  detective, 
but  wearing  no  badge  or  insignia  of 
office,   is  not  a  person   in  authority. 
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within  the  rule -excluding  confessions 
to  such  person,  induced  by  a  promise 
of  benefit.  Page  v.  Com.  (1876)  27 
Gratt.  (Va.)  954. 

Also  it  has  been  held  that  a  mere 
private  detective,  employed  to  work  up 
the  case,  is  not  a  ''person  in  authority" 
within  the  rule,  so  that  a  confession 
made  to  him  is  admissible,  even 
though  it  may  have  been  induced  by 
a  promise  of  gain.  Early  v.  Com. 
(1890)  86  Va.  921,  11  S.  E.  795. 

In  Rex  V.  Todd  (1901)  18  Manitoba 
L.  R.  364,  1  B.  R.  C.  888,  it  appeared 
that  the  prisoner  was  induced  to  con- 
fess to  the  crime  of  murder  on  the 
strength  of  pretenses  and  representa- 
tions held  out  by  two  detectives,  act- 
ing under  the  authority  and  by  the 
direction  of  the  chief  officer  of  the 
police  force,  but  who  were  not  mem- 
bers of  the  force  or  otherwise  in  au- 
thority in  respect  of  the  said  matters, 
except  by  virtue  of  their  special  em- 
ployment as  detectives.  Bain,  J.,  said : 
''But  another  essential  element  that 
has  to  be  considered  in  deciding 
whether  a  confession  is  voluntary  or 
not  is  the  position  of  the  person  who 
held  out  the  inducement,  for  it  is  now 
clearly  established,  I  think,  that  it  is 
only  an  inducement  held  out  by  a  per- 
son in  authority  that  will  make  a  con- 
fession involuntary.  ...  A  person 
in  authority  means,  generally  speak- 
ing, anyone  who  has  authority  or  con- 
trol over  the  accused,  or  over  the  pro- 
ceedings or  the  prosecution  against 
him.  And  the  reason  that  it  is  a  rule 
of  law  that  confessions  made  as  the 
result  of  inducements  held  out  by  per- 
sons in  authority  are  inadmissible  is 
clearly  this:  that  the  authority  that 
the  accused  knows  such  persons  to 
possess  may  well  be  supposed,  in  the 
majority  of  instances,  both  to  animate 
his  hopes  of  favor,  on  the  one  hand, 
and,  on  the  other,  to  inspire  him  with 
awe,  and  so  in  some  degree  to  over- 
come the  powers  of  his  mind.  .  .  . 
Now  it  is  expressly  stated  in  the  case 
that  when  the  prisoner  made  the  ad- 
missions, he  was  without  notice  or 
knowledge  of  any  facts  that  could  con- 
stitute either  of  the  two  men  persons 
in  authority;  and,  this  being  so,  it 
could  not  be  contended  that,  as  to  the 


prisoner,  they  were  persons  in  au- 
thority, and  cessante  rationed  eeesat 
lex." 

Till,  Interpreter, 

It  has  been  held  that  an  interpreter 
is  a  person  in  authority,  within  the 
meaning  of  the  rule  relating  to  the 
admissibility  of  confessions.  State  v. 
Kwiatkowski  (1912)  83  N.  J.  L.  650, 
85  Atl.  209. 

IX.  Mtufter  of  Have, 

In  State  v.  Nelson  (1848)  3  La.  Ann. 
497,  it  appeared  that  a  slave,  accused 
of  murder,  made  a  confession  of  guilt 
to  his  young  master,  who  was  also  his 
overseer,  on  being  advised  by  the  lat- 
ter 'that  it  would  be  better  for  him 
to  tell  what  he  had  done."  The  court 
said:  "The  confession  of  Nelson 
comes  strictly  within  the  rules  which 
should  have  excluded  it  from  evidence. 
It  was  made  to  his  young  master,  who 
was  also  his  overseer,  to  whose  au- 
thority he  habitually  submitted,  to 
whom  he  would  naturally  look  for  pro- 
tection, and  upon  being  advised  that 
it  would  be  better  for  him  to  tell  what 
he  had  done.'  The  admonition,  com- 
ing from  such  a  source,  was  well  cal- 
culated to  inspire  the  slave  with  the 
hope  of  protection  from  the  conse- 
quences of  his  act,  if  he  fully  con- 
fessed, and  his  confession,  made  under 
that  impression,  should  have  been  re- 
jected." 

X.  Employer, 

Where  a  servant  is  charged  with  an 
offense  against  the  property  of  his 
employer,  the  employer  is  "a  i^erson 
in  authority,"  within  the  rule  that  a 
confession  induced  by  a  promise  of 
immunity  from  such  a  person  is  inad- 
missible. State  V.  Bostick  (1845)  4 
Harr.  (Del.)  563;  Byrd  v.  State  (1882) 
68  Go.  661;  Com.  v.  Howe  (1861)  2 
Allen  (Mass.)  163;  Reg.  v.  Mansfield 
(1881)  14  Cox,  G.  G.  (Eng.)  639;  Reg. 
V.  Rose  (1898)  18  Cox,  G.  C.  (Eng.) 
717,  11  Am.  Grim.  Rep.  276;  Rex  v. 
Simpson  (1834)  1  Moody,  C.  C.  (Eng«) 
410;  Rex  v.  Upchurch  (1836)  1  Moody, 
G.  C.  (Eng.)  465;  Reg.  v.  Thompson 
[1893]  2  Q.  B.  12,  62  L.  J.  Mag.  Gas. 
N.  S.  93,  69  L.  T;  N.  S.  22,  41  Wedc 
Rep.  525,  8  Eng.  Rul.  Gae.  90. 


ANNO,— CONFESSION— PROMISE  OF  IMMUNITY. 


435 


In  State  v.  Bostiek  (Del.)  supra, 
it  appeared  that  a  girl  twelve  years  of 
age,  suspected  of  buniing  the  house 
of  her  mistress,  was  induced  to  make 
a  confession  of  guilt  by  the  promise 
of  her  mistress  that  nothing  would  be 
done  with  her,  but  that  she  would  be 
sent  home  to  her  nsother.  The  court 
held  the  confession  inadmissible, 

A  confession  of  larceny  of  meat  by 
an  employee,  induced  by  a  statement 
from  his  employer  that  if  he  would 
bring  back  the  meat  there  was  a  prob- 
ability that  the  whole  business  could 
be  settled,  is  not  admissible.  Byrd  v. 
State  (1882)  68  Ga*  661. 

In  Com.  V.  Howe  (1861)  2  Allen 
(Mass.)  153,  in  which  it  appeared  that 
the  prisoner  charged  yith  larceny  was 
told  by  his  etnployer  that  unless  he 
settled  for  the  stolen  property  he 
would  be  discharged,  but  that  if  he 
settled  for  the  property  he  would  be 
peimitted  to  keep  his  position,  and 
the  employer  further  promised  that 
he  would  say  nothing  about  the  affair 
to  injure  the  prisoner,  it  was  held  that 
a  confession  made  on  the  strength  of 
these  promises  was  inadmissible  in 
evidence. 

In  Reg.  V.  Mansfield  (1881)  14  Cox, 
C.  C.  (Eng.)  639,  it  appeared  that  the 
prisoner,  a  domestic  servant,  aged 
fifteen,  was  apprehended  by  a  police 
constable,  and  charged  in  the  presence 
of  her  mistress  (the  daughter  of  the 
prosecutrix)  with  setting  fire  to  a 
stack  of  hay.  The  prisoner  then  said 
to  her  mistress :  "If  you  will  forgive 
me,  I  will  tell  you  the  truth.'*  The 
mistress  replied:  "Ann,  did  you  do 
it?''  The  prisoner  then  made  a  state- 
ment. Williams,  J.,  said :  "I  hold  the 
statement  of  the  prisoner  to  be  not 
admissible  in  evidence.  The  true 
principle  which  renders  the  confes- 
sion of  a  prisoner  not  receivable  in 
evidence  seems  to  be  that  if  the  con- 
fession is  made  either  under  fear 
caused  by  a  threat,  or  in  the  hope  of 
ultimate  forgiveness  or  gain  held  out 
by  a  person  in  authority,  that  then  it 
is  not  admissible.  In  the  present  in- 
stance, the  prisoner,  while  in  the  cus- 
tody of  a  policeman,  makes  this  appeal 
to  her  mistress,  who  is  standing  by. 
If  her  mistress  did  not  mean  to  for- 


give her,  the  girl  was  under  a  com- 
plete delusion,  for  by  her  silence  the 
mistress  acquiesced  in  the  prisoner's 
appeal  for  forgiveness.  The  mistress 
practically  invites  the  prisoner  to  con- 
tinue her  statement,  and  she  is  con- 
sequently induced  to  do  so  by  the  ex- 
pectation that  she  will  be  forgiven." 

In  Reg.  V.  Rose  (1898)  18  Cox,  G. 
C.  (Eng.)  717,  it  appeared  that  the 
prisoner,  who  had  been  employed  by 
a  farmer  in  a  more  or  less  confidential 
capacity,  was  charged  with  stealing 
a  variety  of  articles,  the  property  of 
his  master.  It  appeared,  further,  that 
the  prosecutor,  having  reason  to  sus- 
pect that  some  of  his  property  had 
been  improperly  dealt  with,  spoke 
with  the  prisoner,  telling  him  it  would 
be  better  if  he  confessed.  It  was  held 
that,  the  inducement  having  been  held 
out  by  a  person  in  authority,  the  con- 
fession was  not  admissible  in  evi- 
dence. 

In  Rex  V.  Simpson  (1834)  1  Moody, 
C.  C.  (EngO  410,  it  appeared  that  a 
servant  girl  was  accused  of  burning  a 
house.  She  was  induced  to  confess  by 
promises  of  immunity  held  out  to  her 
by  the  mother  of  the  prosecutor's  wife. 
It  was  held  that  the  confession  should 
not  have  been  received  in  evidence. 

In  Rex  V.  Upchurch  (1886)  1  Moody, 
C.  C.  (Eng.)  465,  the  prisoner  was  a 
domestic  servant  to  the  prosecutor, 
who  kept  a  beer  house.  The  prisoner 
was  induced  to  confess  by  promises 
held  out  by  the  prosecutor's  wife,  who 
lived  with  him  and  took  her  share  in 
the  management  of  the  house.  It  was 
held  that  the  prosecutor's  wife  was  a 
person  in  authority,  within  the  mean- 
ing of  the  rule,  and  that  the  confes- 
sion should  not  be  received. 

In  Reg.  V.  Thompson  (Eng.)  supra. 
it  appeared  that  the  prisoner,  charged 
with  embezzling  the  funds  of  a  com- 
pany, was  induced  to  make  a  confes- 
sion by  a  promise  of  favor  held  out 
by  the  chairman  of  the  company,  at 
whose  instance  the  warrant  for  the 
prisoner's  apprehension  had  been  is- 
sued. It  was  held  that  the  chairman 
was  a  person  in  authority,  and  the 
confession  induced  by  him  ought  not 
to  have  been  received  in  evidence. 

So,  where  a  servant  girl,  accused  of 
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setting  fire  to  a  house,  was  induced 
to  confess  by  promises  made  by  a 
private  person  in  the  presence  of  the 
wife  of  the  prosecutor,  who  was  also 
the  mistress  of  the  girl,  it  was  held 
that  it  must  be  taken  as  if  the  induce^ 
ment  was  held  out  by  the  prosecutor's 
wife,  who  was  a  person  in  authority, 
and  that,  therefore,  the  evidence  of 
the  confession  was  inadmissible.  Reg. 
V.  Taylor  (1839)  8  Car.  &  P.  (Eng.) 
733. 

In  Rex  V.  Parratt  (1831)  4  Car. 
&  P.  (EngO  570,  the  prisoner  was  a 
mariner,  and  was  charged  with  hav- 
ing stolen  a  watch  from  a  shipmate 
while  on  board  their  vessel,  the  watch 
having  been  found  concealed  in  the 
cable.  The  captain  of  the  ship  threat- 
ened to  commit  him  to  jail  immediate- 
ly upon  their  arrival  at  Newcastle 
unless  he  -would  confess  who  his  part- 
ner was,  and  the  prisoner  accordingly 
did  make  a  confession.  Here  the  fel- 
ony was  committed  on  board  the  ves- 
sel of  which  the  party  holding  out 
the  inducements  was  the  master,  and 
he  had  the  right  to  arrest  the  pris* 
oner  and  commit  him  to  jail  on  rea* 
sonable  suspicion  that  he  was  the 
guilty  party.  It  was  held  that  the  con- 
fession was  not  admissible. 

But  in  Reg.  v.  Moore  (1852)  2  Den. 
G.  C.  (Eng.)  522,  3  Car.  &  K.  153,  21 
L.  J.  Mag.  Cas.  N.  S.  199,  16  Jur.  621, 
5  Cox,  C.  C.  555,  the  question  arose  as 
to  the  admissibility  of  a  confession 
made  to  the  prisoner's  mistress,  under 
inducements  held  out  by  her,  the  of- 
fense being  unconnected  with  the 
person  or  property  or  dwelling  house 
of  the  master  or  mistress.  The  charge 
was  infanticide,  and  the  prisoner,  un- 
der inducements  held  out  by  her  mis- 
tress, had  made  a  confession,  which 
was  offered  in  evidence  against  her. 
It  was  held  that  the  mistress  was  not 
one  "in  authority,"  within  the  rule 
excluding  confessions. 

So  in  Smith  v.  Com.  (1853)  10  Gratt 
(Va.)  734,  it  appeared  that  the  pris- 
oner, charged  with  rape,  had  been 
brought  up  by  one  Edmonson,  a  magis-^ 
trate  of  the  county,  and  was  an  in- 
dented apprentice  to  the  said  Edmon- 
son, and  living:  with  him.  On  the 
morning  after  the  crime  had  been  per- 


petrated, Edmonson  went  to  the  room 
where  the  prisoner  was  asleep,  and 
said  to  him  solemnly:  "The  die  is 
cast.  The  dog  is  dead.  She  (meaning 
the  prosecutrix)  has  sworn  it,  and  you 
must  suffer.  Now  will  you  suffer  and 
let  Campbell  escape?  Now  I  want 
you  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth;  and  I  will 
save  your  neck  if  I  can."  And  there- 
upon the  prisoner  made  a  full  confes- 
sion of  his  guilt.  It  was  held  that 
Edmonson  was  not  such  a  person  "in 
authority"  as  was  contemplated  by  the 
rule  excluding  confessions  made  to 
persons  in  authority,  unless  volun- 
tarily made,  without  threats  or  prom- 
ises of  benefit. 

Xlt  Other  per^n, 
a,  Oenerally, 

There  is  a  verj'^  grave  conflict  in  the 
authorities  as  to  the  admission  in  evi- 
dence of  confessions  made  under 
promises  held  out  by  private  persons, 
bearing  no  relation  of  confidence  to 
the  accused  and  in  no  way  connected 
with  the  offense,  so  that  it  is  impos- 
sible to  lay  down  any  definite  rule  on 
the  subject.  But  it  would  seem  that 
.each  case  must  be  left  to  the  court 
to  decide,  under  all  the  circumstances, 
whether  the  promises  were  such  as  to 
overcome  the  mind  of  the  prisoner. 

In  Beggarly  v.  State  (1875)  8  Baxt 
(Tenn.)  620,  wherein  it  appeared  that 
the  prisoner,  accused  of  murder,  was 
told  by  a  private  person  that  it  would 
be  better  for  him  to  confess  and  tell 
all  about  it,  and  that  he  might  be 
used  as  a  state's  witness,  the  court 
stated  what  seems  to  be  the  true  rule, 
as  follows:  "In  regard  to  the  person 
by  whom  the  inducements  were  of- 
fered, there  has  been  conflict  in  the 
authorities,  some  holding  that  the  in- 
ducements held  out  by  private  per- 
sons, not  being  prosecutor,  oflicer,  or 
having  any  authority  over  the  pris- 
oner, are  not  sufficient  to  exclude  con- 
fessions thus  obtained;  but  the  sound- 
er rule  manifestly  is  that  this  is  a 
mixed  question  of  law  and  fact  for 
the  judge,  and  while  it  is  proper  to 
note  the  difference  between  confes- 
sions obtained  by  prosecutor,  officer, 
or  person  in  authority,  and  those  ob- 
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tained  by  private  persons^  yet  if,  in 
fact,  the  confessions  were  forced  from 
the  prisoner  through  hope  or  fear  pre- 
sented to  his  mind  by  a  third  person, 
they  should  be  rejected.  In  determin- 
ing this,  the  judge  should  lo^k  not 
only  to  the  position  and  character  of 
the  person  offering  the  inducements, 
as  well  as  of  the  prisoner,  and  all  the 
attending  circumstances." 

In  State  v.  Kirby  (1846)  82  S.  C.  L. 
(1  Strobh.)  155,  wherein  it  appeared 
that  a  private  person  told  the  defend- 
ant, who  was  accused  of  murder,  that 
if  he  confessed  he  might  be  pardoned, 
the  court  said:  "If  the  inducements 
held  out  to  the  prisoner  be  made  by 
one  having  authority  over  him  or  over 
the  prosecution,  as  by  the  prosecutor 
or  his  wife,  if  the  prisoner  be  his  serv- 
ant, or  by  tlie  officer  having  him  in 
custody,  or  the  magistrate,  or  even  by 
a  private  person  in  the  presence  of 
one  in  authority,  confessions  under 
such  circumstances,  it  would  seem 
from  the  authority  of  decided  cases, 
should  be  rejected.  The  power  of 
such  persons  may  well  be  supposed 
to  animate  the  prisoner's  hopes  of 
favor  on  the  one  hand,  and  to  inspire 
him  with  awe  on  the  other,  and  in 
some  degree  to  overcome  the  powers 
of  his  mind.  •  .  .  But  where  the 
confessions  are  made  on  inducements 
held  out  by  private  persons  having  no 
authority  over  the  prisoner  or  the 
prosecution,  there  seems  to  be  no  sat- 
isfactory conclusion  to  be  drawn  from 
the  authority  of  decided  cases,  so  as  to 
lay  down  any  definite  rule  which  can 
be  applied  to  the  almost  infinite  va- 
riety of  cases  which  occur.  The  same 
difficulty  does  not  exist  where  the  con- 
fessions are  made  to  one  in  authority. 
There,  it  is  true,  the  rule  may  some- 
times fail  of  meeting  the  truth  on  ac- 
count of  the  difference  in  age,  ex- 
perience, and  self-possession,  in  the 
midst  of  the  most  trying  and  difficult 
position  in  which  man  can  be  placed; 
yet  in  general,  it  has  been  found  to 
be  a  wise  rule  'Which  excludes  con- 
fessions made  to  such  persons;  and 
as  it  is  always  wise  to  narrow  the 
bounds  of  discretion,  whenever  it  is 
practicable,  it  has  been  adopted  as  a 
rule.  But  in  the  case  of  confessions 
made  on  suggestions  of  benefits,  by 


private  persons  having  no  authority, 
the  difficulty  of  laying  down  a  more 
specific  rule  than  the  general  one  that 
the  confession  must  be  voluntary 
has  suggested  the  idea  that  the  ques- 
tion is  a  mixed  one  of  law  and  fact, 
and  that  it  must  be  left  in  a  great  de- 
gree to  the  judge  to  decide,  under  all 
the  circumstances,  whether  the  threats 
or  inducements  were  such  as  to  over- 
come the  mind  of  the  prisoner.  .  .  . 
That  seems  to  be  the  result  to  which 
the  more  modern  cases  lead;  and  a 
late  writer  on  the  subject  has  come  to 
the  conclusion  that  a  confession  made 
to  a  private  person,  under  induce- 
ments held  out  by  him,  is  admissible." 
In  Rex  V.  Spencer  (1835)  7  Car.  & 
P.  (Eng.)  776,  it  appeared  that  the 
prisoner  was  charged  with  stealing. 
It  was  proved  that  after  the  prisoner 
was  in  custody  he  was  induced  to  con- 
fess by  a  person  who  was  neither 
prosecutor  nor  constable,  nor  a  per- 
son in  any  kind  of  authority.  Parke, 
B.,  said  that  there  was  a  difference  of 
opinion  among  the  judges  whether  a 
confession  made  to  a  person  who  has 
no  authority,  after  an  inducement 
held  out  by  that  person,  is  receivable. 

5.  Confession   held   not   adtnisaible. 

In  State  v.  Guild  (1828)  10  N.  J. 
L.  163,  wherein  it  appeared  that  a  con- 
fession of  guilt  was  induced  by  the 
remark  of  a  bystander  that  "if  he 
would  confess  he  would  probably  get 
off  clear,"  it  was  held  that  the  con- 
fession so  induced  was  inadmissible 
as  evidence,  but  subsequent  confes- 
sions of  the  same  nature  were  admis- 
sible if  sufficient  time  and  other  cir- 
cumstances had  intervened  to  warrant 
the  inference  that  the  inducement 
which  operated  upon  the  mind  of  the 
accused  at  the  time  of  the  original 
confession  were  entirely  dispelled  at 
the  time  of  the  subsequent  confession. 

So,  where  a  confession  was  induced 
by  a  promise  held  out  by  a  private 
person  that  the  prisoner  would  be 
made  state's  evidence,  it  was  held  in- 
admissible in  evidence,  though  imme- 
diately previous  thereto  no  promise 
was  made,  and  immediately  thereafter 
defendant  declared  it  was  made  free- 
ly and  voluntarily,  and  from  a  sense 
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of  duty.  Re  Thorn  (1820)  4  N.  Y. 
City  Hall  Rec.  81. 

Also  where  a  person  accused  of 
murder  was  induced  to  confess,  by  the 
promise  of  a  private  citizen  that  he 
would  intercede  with  the  judge  in  the 
prisoner's  behalf,  it  was  held  that  the 
confession  thus  induced  was  inadmis^ 
sible.  Johnson  .  v.  State  (1906)  89 
Miss.  773,  42  So.  606. 

Statements  in  the  nature  of  confes- 
sions, made  by  a  prisoner,  such  as  a 
declaration  of  intention  to  tell  the 
truth  about  the  matter,  and  an  in- 
quiry as  to  his  power  to  turn  state's 
evidence  and  the  like,  though  not 
direct  confessions,  have  been  held  to 
be  inadmissible  on  his  trial  for  the  of- 
fense spoken  of,  it  appearing  that  the 
witness  to  whom  they  were  made  told 
him  that  "if  he  turned  state's  evi- 
dence, and  there  were  others  implicat- 
ed, and  he  could  prove  it,  that  he 
would  get  clear.''  Johnson  v.  State 
(1878)  61  6a.  305. 

So,  where  a  man  said  to  an  accused 
boy,  "If  you  will  confess  you  will 
probably  get  clear,"  the  confession 
thus  obtained  was  held  not  to  be  ad- 
missible. State  V.  Guild  (1828)  10 
N.  J.  L.  163, 18  Am.  Dec.  404. 

In  United  States  v.  Nott  (1889)  1 
McLean,  500,  Fed.  Cas.  No.  15,900,  it 
appeared  that  the  prisoner  was 
charged  with  stealing  bank  notes  from 
a  letter.  On  being  assured  by  the 
postmaster  that  the  whole  matter 
might  be  compromised,  and  that  the 
prosecutor  would  probably  be  satis- 
fied on  the  reimbursement  of  his  ex- 
penses, he  made  a  confession  of  guilt. 
It  was  held  that  the  confession  should 
be  disregarded  by  the  jury. 

So,  where  the  prisoner  was  induced 
to  assent  to  the  confession  of  an  ac- 
complice, thereby  implsring  his  own 
guilt,  and  the  assent  was  given  under 
the  influence  of  a  hope  of  pardon  held 
out  to  him  by  his  brother  in  the  pres- 
ence of  a  clergyman,  it  was  held  that 
testimony  as  to  the  assent,  thus  ob- 
tained, was  incompetent  evidence. 
Com.  V.  Knapp  (1830)  9  Pick.  (Mass.) 
496,  20  Am.  Dec.  491. 

In  Rex  V.  Royds  (1904)  10  B.  C.  407, 
it  appeared  that  the  prisoner  was  a 
choir  boy,  and  along  with  several  oth- 


er choir  boys,  was  implicated  in  an 
alleged  assault  that  took  place  on  the 
way  to  a  choir  reunion,  to  be  held  in 
the  choirmaster's  housa  On  the  third 
day  after  the  occurrence,  the  rector 
of  the  cathedral  detained  the  boys 
after  choir  practice,  and  sent  them 
into  the  church  under  the  charge  of 
the  verger;  the  choirmaster  then 
called  each  of  them  separately  into 
the  vestry,  and  the  rector  questioned 
them  in  the  presence  of  the  bishop,  the 
assistant  curate,  and  the  choirmaster, 
and  took  their  statements  in  writing. 
He  told  them  they  were  to  speak  the 
truth,  and  that  their  statements  were 
to  be  used  for  the  purpose  of  that  in- 
quiry only.  On  the  trial,  the  state- 
ment made  by  the  prisoner  was  offered 
in  evidence  by  the  Crown,  and  object- 
ed to.  Irving,  J.,  saidi  "Under  the 
circumstances  of  this  case,  in  my  opin- 
ion, the  rector  was  a  person  in  author- 
ity, and,  as  the  Crown  has  not  satis- 
fied me  that  the  statement  was  volun- 
tary, I  cannot  admit  the  evidence." 

In  Reg.  V.  Charcoal  (1897)  3  Terr, 
L.  R.  (Can.)  7,  it  appeared  that  an 
Indian  was  induced  to  confess  to  the 
murder  of  another  Indian,  by  a  prom- 
ise of  favor  held  out  by  the  Indian 
agent  on  the  reserve  to  which  the  pris- 
oner belonged.  The  agent  testified 
that  he  made  it  a  rule  to  tell  Indians 
so  charged  that  what  they  tell  is  to 
their  benefit,  to  assist  in  their  defense, 
and  that  he  is  there  as  their  adviser, 
to  help  them.  Wetmore,  J.,  said: 
"The  authorities  are  abundantly  clear 
that  an  admission  of  guilt  made  by  a 
party  charged  with  an  offense,  to  a 
person  in  authority,  under  the  induce- 
ment of  a  promise  of  favor,  or  by 
menaces,  or  under  terror,  is  inadmis- 
sible. This  is  so  clear  that  it  does 
not  require  authority  to  be  cited  in 
support  of  it  Whether,  if  the  promise 
or  threat  is  made  by  a  person  not  in 
authority,  that  is  sufficient  to  reject 
the  admission,  it  is  not  now  necessary 
to  decide,  because  I  am  of  opinion  that 
James  Wilson,  the  Indian  agent,  was, 
quoad  the  Indiana  on  his  reserve,  a 
person  in  authority.'' 

So,  in  a  case  where  it  appeared  that 
a  girl,  accused  of  administering  ar- 
senic, was  induced  to  make  a  confes- 
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rion  by  the  surgeon  who  was  called 
in  to  attend  the  victim,  it  was  held 
that  the  confession  was  inadmissible. 
Rex  V.  Kingston  (1830)  4  Car.  &  P. 
(Eng.)   887. 

c.  ConfemHon  held  admisstbte. 

In  People  v.  Piner  (1909)  11  GaL 
App.  542,  105  Pac.  780,  it  appeared 
that  the  defendant,  accused  of  lar- 
ceny, was  induced  to  make  a  confes- 
sion of  guilt  by  the  promise  of  one 
Robison,  a  relative,  who  was  also  sus- 
pected of  the  crime,  that  the  latter 
would  help  the  accused  out  of  his 
trouble.  The  defendant  well  knew 
that  the  said  Robison  was  not  an 
officer  of  the  law,  and  that  he  was 
clothed  with  no  authority  for  guaran- 
teeing immunity  from  prosecution  and 
punishment.  The  court  held  the  con- 
fession voluntary,  and  admissible  in 
evidence. 

In  a  case  where  the  prisoner  was 
induced  to  make  a  confession  by  his 
stepfather,  who  advised  him  to  go  be- 
fore the  magistrate  and  make  a  com- 
plaint against  the  others  concerned, 
and  that  he  would  be  admitted  as 
state's  evidence,  it  was  held  that  the 
confession  was  admissible  in  evidence 
against  the  prisoner.  People  v.  Bums 
(1828)  2  Park  Crim.  Rep.  (N.  Y.)  34. 

In  a  case  where  one  accused  of 
murder  was  induced  to  confess  by  the 
advice  of  a  friend,  who  told  him  that 
his  only  chance  o^  getting  rid  of  the 
charge  was  by  confessing  and  turning 
state's  evidence  against  the  other  par- 
ties who  were  jointly  charged  with 
him,  it  was  held  that  the  confession 
was  admissible  in  evidence  against 
him.  Young  v.  Com.  (1871)  8  Bush 
(Ky.)  866. 

So,  in  a  case  in  which  it  appeared 
that  a  county  treasurer  was  induced 
to  confess  that  he  had  misappropriat- 
ed the  funds  in  his  hands,  by  one  of 
his  bondsmen,  who  said  to  him,  *T1 


you  are  short,  and  will  come  out  and 
say  so,  we  will  try  and  fix  it  up,''  it 
was  held  that  the  bondsman  was  not  a 
''person  in  authority"  within  the  rule 
relating  to  the  admissibility  of  con- 
fessions. State  V.  Carrick  (1881)  16 
Nev.  120. 

In  Rex  V.  Row  (1809)  Russ.  &  R.  C. 
C.  (Eng.)  153,  wherein  a  man  had 
been  arrested  for  theft,  and  some  of 
his  neighbors,  who  had  nothing  to  do 
with  the  apprehension,  prosecution,  or 
examination  of  the  prisoner,  officious- 
ly interfered,  and  held  out  induce- 
ments to  the  prisoner  to  confess,  but 
the  constable,  who  had  the  prisoner 
in  custody,  made  no  answer  or  obser- 
vation thereon,  it  was  held  that  the 
confession  subsequently  made  to  the 
constable  was  admissible  in  evidence, 
"because  the  advice  to  confess  was  not 
given  or  sanctioned  by  any  person 
who  had  concern  in  the  business." 

In  Rex  V.  Tyler  (1828)  1  Car.  &  P. 
(EngO  129,  it  appeared  that  the  pris- 
oner, indicted  for  breaking  into  a 
house,  while  locked  up  alone  in  a  room 
at  a  public  house,  was  told  by  a  man 
that  the  other  prisoner  had  told  all, 
and  that  he  had  better  do  the  same  to 
save  his  neck.  It  was  held  that,  as 
the  promise  was  by  a  person  wholly 
without  authority,  the  subsequent  con- 
fession to  the  constable,  who  had  held 
out  no  inducement,  must  be  considered 
as  voluntary,  and  was  therefore  evi- 
dence. 

Where  a  newspaper  writer  said  to 
the  accused  that  her  first  statement 
was  not  accepted  as  true  by  the  public, 
and  suggested  that  she  should  make  a 
correct  statement,  thereby  raising  a 
hope  of  immunity,  but  without  making 
any  promise  of  immunity,  it  was  held 
not  to  be  such  an  inducement  as  to 
make  a  confession  thus  induced  inad- 
missible. State  V.  Griffin  (1896)  48 
La,  Ann.  1409,  20  So.  905.         B.  R. 
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B.  V.  D.  COMPANY,  Appt., 

V. 

MORRIS  ISAAC  et  al..  Doing  Business  as  Morris  Isaac  &  Sons. 

United  States  Circuit  Court  of  Appeals,  Sixth  Cirfmit  ^  February  6,  1919. 

(168  C.  C.  A.  659,  257  Fed.  709,) 

Sale  —  effect  —  restrictions  —  validity. 

1.  A  manufacturer  who  sells  his  products  outright  parts  with  the  right 
to  have  secret  marks  preserved  on  the  inclosing  cartons,  which  he  placed 
there  to  enable  him  to  identify  jobbers  who  refused  to  comply  with  re- 
strictions under  which  the  goods  were  sold. 

[See  note  on  this  question  beginning  on  page  449.] 


Injunction  —  in  aid  of  price  main- 
tenance. 

2.  Injunction  will  not  lie  to  prevent 
dealers  from  removing  from  cartons 


in  which  a  manufacturer  delivers  his 
goods  secret  marks  intended  to  aid  the 
manufacturer  in  price  maintenance. 
[See  19  R.  C.  L.  38,  135.] 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  (HoUister,  District,  J.),  dismis- 
sing a  bill  filed  to  enjoin  defendants  from  removing  secret  marks  from 
boxes  containing  plaintiff's  goods,  purchased  by  them.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Knappen  and  Deni-     C.  A.  228, 149  Fed.  408 ;  Dr.  Miles  Med- 


son,  Circuit  Judges,  and  Cochran,  Dis- 
trict Judge. 

Messrs.  Hans  v.  Briesen  and  Mur- 
ray Seasongood,  for  appellant: 

The  special  identifying  mark  in  is- 
sue is  used  for  a  lawful  purpose,  and 
as  a  check  against  fraud,  and  as  such 
will  be  protected  against  wilful  eras- 
ure. 

B.  V.  D.  Co.  V.  Kommel,  119  C.  C.  A. 
39,  200  Fed.  559;  Dr.  Miles  Medical 
Co,  V.  Goldthwaite,  133  Fed.  794; 
Wells  &  R.  Co.  V.  Abraham,  146  Fed. 
190;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Mc- 
Connell,  82  Fed.  65;  Gillott  v.  Kettle, 
8  Duer,  624;  Ingersoll  v.  Doyle,  247 
Fed.  620. 

The  essence  of  the  right  which  is 
invaded  by  the  defendant's  unlawful 
erasures  is  not  a  trademark,  but  is  the 
right  to  prevent  and  to  be  protected 
against  fraud. 

Croft  V.  Day,  7  Beav.  84,  49  Eng. 
Reprint,  994 ;  Perry  v.  Truefttt,  6  Beav. 
66,  49  Eng.  Reprint,  749;  4  Pom.  Eq. 
Jur.  1905  ed.  §  1354,  p.  2689;  6  Pom. 
Eq.  Jur.  1  577,  p.  9,89. 

Erasures  of  special  marks  have  been 
generally  condemned  by  the  courts. 

B.  V.  D.  Co.  V.  Kommel,  119  C.  C.  A. 
39,  200  Fed.  559 ;  Dr.  Miles  Medical  Co. 
V.  Goldthwaite,  133  Fed.  794;  Wells  & 
R.  Co.  V.  Abraham,  146  Fed.  190,  79  C. 


ical  Co.  V.  Jaynes  Drug  Co.  149  Fed. 
838 ;  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  220  U.  S.  373,  65  L. 
ed.  502,  31  Sup.  Ct  Rep.  376 ;  Dr.  Miles 
Medical  Co.  v.  Piatt,  142  Fed.  606; 
Hartman  v.  John  D.  Park  &  Sons  Go. 
145  Fed.  358;  Nashville,  G.  &  St.  U  R. 
Co.  V.  McConnell,  82  Fed.  66;  Bitter- 
man  V.  Louisville  &  N.  R.  Co.  207  U.  S. 
205,  52  L.  ed.  171,  28  Sup.  Ct.  Rep.  91, 
12  Ann.  Cas.  693;  Gillott  v.  Kettle,  3 
Duer,  624. 

The  license  to  use  the  manufactur- 
er's name  and  reputation  by  a  dealer 
is  something  which  holds  the  manu- 
facturer responsible  to  dealer  and 
public  that  goods  bearing  such  trade- 
marks, or  sold  under  such  trademarks, 
are  genuine,  and  are  protected  to  the 
full  extent  of  the  law  with  respect  to 
genuineness. 

Saxlehner  v.  Eisner  &  M.  Co.  179 
U.  S.  19,  45  L.  ed.  60,  21  Sup.  Ct.  Rep. 
7. 

Mr.  James  N.  Ramsey,  for  appel- 
lees: 

Defendants,  having  purchased  the 
goods  in  boxes  bearing  the  trademark 
"B.  V.  D.,"  have  the  right  to  sell  the 
goods  contained  therein,  after  removal 
of  the  special  identification  number. 

John  D.  Park  &  Sons  Co.  v.  Hart- 
man,  12  L.R.A.(N.S.)  135,  82  C.  C.  A 


B.  V.  D.  CO. 

(£57  Fed. 

158,  163  Fed.  24;  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Co.  90 
C.  C.  A.  579,  164  Fed.  803;  38  Cyc. 
753;  ApoUinaris  Co.  v.  Scherer,  23 
Blatchf.  459,  27  Fed.  18;  Webster  v. 
Ellsworth,  36  Fed.  327;  Russia  Ce- 
ment Co.  V,  Frauenhar,  66  C.  C.  A.  500, 
133  Fed.  518;  Saxlehner  v.  Graef,  81 
Fed.  704. 

RemoTal  of  the  serial  number  did 
not  conflict  with  any  of  plaintiff's 
rights  in  goods  which  it  had  sold  and 
received  pay  for,  and  in  which  it  had 
no  further  title. 

Russia  Cement  Co.  v.  Frauenhar,  66 
C.  C.  A.  500,  133  Fed.  518;  ApoUinaris 
Co.  V.  Scherer,  23  Blatchf.  459,  27  Fed. 
18;  Fred  Gretsch  Mfg.  Co.  v.  Schoen- 
ing,  151  G.  C.  A.  630,  238  Fed.  780; 
Adams  v.  Burke,  17  Wall.  453;  21  L. 
ed  700;  Bobbs-Merrill  Co.  v.  Straus, 
210  U.  S.  339,  52  L.  ed.  1086,  28  Sup. 
Ct  Rep.  722;  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  U.  S.  373, 
55  L.  ed.  502,  31  Sup.  Ct.  Rep.  376; 
Ford  Motor  Co.  v.  Union  Motor  Sales 
Co.  156  C.  C.  A.  684,  244  Fed.  156; 
Standard  Sanitary  Mfg.  Co.  v.  United 
States,  226  U.  S.  20,  57  L.  ed.  107,  88 
Sup.  Ct  Rep.  9;  Stmus  v.  American 
Publishers'  Asso.  231  U.  S.  222,  58  L. 
ed.  192,  LJt.A.1915A,  1099,  34  Sup.  Ct. 
Rep.  84»  Ann.  Cas.  1915A,  369 ;  Straus 
V.  Victor  Talking  Mach.  Co.  248  U.  S. 
490,  61  L.  ed.  866,  L.R.A.1917E,  1196, 
37  Sup.  Ct.  Rep.  412,  Ann.  Cas.  1918A, 
955;  Motion  Picture  Patents  Co.  v. 
Universal  Film  Mfg.  Co.  243  U.  S. 
502,  61  L.  ed.  871,  L.R.A.1917E,  1187, 

37  Sup.  Ct  Rep.  416,  Ann.  Cas.  1918A, 
959;  Boston  Store  v.  American  Graph- 
ophone  Co.  246  U.  S.  8,  62  L.  ed.  551, 

38  Sup.  Ct  Rep.  257,  Ann.  Cas.  1918C, 
447. 

A  manufacturer  cannot  appropriate 
exclusively  a  series  of  numbers,  with 
which  he  designates  his  product^ 
where  there  is  no^  attempt  at  decep- 
tion, even  though'  another  uses  the 
same  numbers  in  the  same  way  and 
for  a  similar  purpose. 

Dennison  Mfg.  Co.  v.  Scharf  Tag, 
Label  &  Box  Co.  68  C.  C.  A.  263,  135 
Fed.  625;  Deering  Harvester  Co.  v. 
Whitman  &  B.  Mfg.  Co.  33  C.  C.  A.  558, 
62  U.  S.  App.  689,  91  JFed,  378 ;  Amos- 
keag  Mfg.  Co,  v.  Spear,  2  Sandf.  599; 
Amoskeag  Mfg.  Co.  v.  Trainer,  101  U. 
S.  51,  55,  25  L.  ed.  993,  994;  Marcus 
Ward  &  Co.  v.  Ward,  61  Hun,  625,  40 
N.  Y.  S.  R.  792,  15  N.  Y.  Supp.  913; 
Hoyt  V.  Hoyt,  143  Pa.  628,  13  L.R.A. 
343,  24  Am.  St  R^.  575,  22  Atl.  755. 
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709.) 

Knappen,  CircQit  Judge,  delivered 
the  opinion  of  the  court: 

Plaintiff  manufactureB  the  so- 
called  "B.  V.  D."  underwear,  con- 
sisting of  two-piece  suits  not  pro- 
tected by  patent,  as  well  as  union 
suits,  as  to  which  rights  under  pat- 
ent are  claimed.  It  sells  only  to  a 
selected  list  of  jobbers,  about  three 
hundred  fifty  in  number  out  of  about 
eight  hundred  fifty  applicants.  Pre- 
vious to  the  decision  of  the  Sanato- 
gen  Case  (Bauer  v.  O'Donnell)  229 
U.  S.  1,  57  L.  ed.  1041,  50  L.R.A. 
(N.S.)  1185,  83  Sup.  Ct.  Rep.  616, 
Ann.  Cas.  1915A,  150,  it  sold  its 
union  suits  under  a  strict  price 
maintenance  agreement.  As  to  the 
two-piece  suits,  there  was  no  such 
agreement.  Since  December  7, 1916 
(more  than  three  years  after  the 
Sanatogen  decision),  plaintiff's  ac- 
knowledgments of  receipts  from  job- 
bers of  orders  for  goods,  both  union 
and  two-piece  suitSi  have  been  ac- 
companied by  a  form  letter  express- 
ly designed  to  secure  price  mainte- 
nance in  fact.  The  statement  not 
only  says :  "We  consider  it  important 
that  in  the  distribution  of  these 
goods  the  prices  to  be  received  there* 
for  shall  not  be  either  greater  or 
less  than  those  which  are  fairly  rea- 
sonable to  all  concerned.  A  schedule 
of  prices  which  we  deem  fair  to  all 
under  present  conditions  is  herein 
set  forth ;"  but  also :  "Any  B.  V.  D. 
goods  which  shall  be  shipped  to  you 
should  not  therefore  be  sold  at 
prices  greater  or  less  than  our  latest 
retailers'  prices." 

Defendant  is  a  jobber  at  Cincin- 
nati. It  had  been  unable  to  buy  di- 
rectly from  plaintiff,  although  it  had 
offered  complete  assurance  that 
prices  would  not  be  cut.  It  was  thus 
compelled  to  buy  from  others.  Sev- 
eral years  before  the  Sanatogen  de- 
cision plaintiff  inaugurated  a  system 
of  placing  a  selected  serial  number 
upon  the  bottom  of  each  carton  con- 
tained in  a  given  case.  This  secret 
mark,  being  entered  on  plaintiff's 
books,  furnished  means  of  identify- 
ing the  jobber  to  whom  the  box  had 
been  shipped,  and  plaintiff  claims 
this  enabled  it  to  prevent  fraudulent 
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substitution.  Defendant  claimed 
and  exercised  the  right  to  remove 
these  secret  marks  from  cartons 
containing  plaintiff's  goods.  It  was 
to  enjoin  this  action  that  the  bill  was 
filed.  Defendant  justifies  its  action 
as  necessary  to  protect  the  jobbers 
from  whom  it  has  bought  against 
the  consequences  of  selling  below 
plaintiff's  prescribed  prices. 

The  district  court  dismissed  the 
bill  on  the  grounds,  first,  that  plain- 
tiff parted  with  the  title  to  its  goods 
and  their  inclosing  cartons  when  it 
sold  them,  and  that  it  had  no  con- 
cern with  defendant's  treatment  of 
the  cartons  after  the  latter  had  ac- 
qiiired  full  ownership;  and,  second, 
that  one  of  the  purposes,  if  not  the 
real  purpose,  of  plaintiff  in  putting 
the  secret  mark  on  the  cartons  is  to 
enable  it  to  determine  which  of  its 
wholesalers  is  cutting  prices,  with  a 
view  of  striking  the  offender  from 
the  selected  list  of  jobbers. 

The  district  court  was  clearly 
right  in  dismissing  the  bill.  The 
broad  rule  that  the  seller  of  mer- 
chandise outright  parts  with  all  con- 
trol over  it  is  no  longer  open  to  ques- 
tion. While  the  decisions  to  this 
effect  have  been  for  the  most  part 
in  suits  where  the  protection  with 
respect  to  price  maintenance  was 
claimed  under  patent,  copyright,  or 
trademark,  yet  the  rule  stated  was 
applied,  not  because  of  such  fea- 
tures, but  in  spite  of  them,  and  upon 
the  fundamental  ground  that  the 
control  of  the  owner  over  the  article 
sold  ended  with  the  complete  pass- 
ing of  title.  Dr.  Miles  Medical  Co. 
V.  John  D.  Park  &  Sons  Co.  220  U. 
S.  373,  55  L.  ed.  502,  31  Sup.  Ct. 
Rep.  376;  Sanatogen  Case,  supra; 
Straus  V.  Victor  Talking  Mach.  Co. 
243  U.  S.  490,  61  L.  ed.  866,  L.R.A. 
1917E,  1196,  37  Sup.  Ct.  Rep.  412, 
Ann.  Cas.  1918A,  965;  Motion  Pic- 
ture Patents  Co.  v.  Universal  Film 
Mfg.  Co.  243  U.  S.  502,  61  L.  ed.  871, 
L.R.A.1917E,  1187,  37  Sup.  Ct.  Rep. 
416,  Ann.  Cas.  1918A,  959;  Boston 
Store  V.  American  Graphophone  Co. 
246  U.  S.  8,  62  L.  ed.  551,  38  Sup. 
Ct.  Rep.  257,  Ann.  Cas.  1918C,  447. 

The  question  of  price  restriction 


apart,  there  is  no  merit  in  the  claim 
that  plaintiff  has  retained  such  an 
interest  in  preserving  its  own  good 

will  as  will  support  g,ae-^ir«et— 
its  claimed  right  to  restrict  ions- 
relief.  The  sale  of  -»»*'"^- 
its  goods  was  absolute,  and  com- 
pletely passed  title,  not  only  to  the 
goods  themselves,  but  to  their  in- 
closing cartons.  No  authorities  are 
cited,  nor  have  we  found  any,  which, 
since  the  line  of  decisions  above  re- 
ferred to,  lend  support  to  plaintiff's 
claim.  In  Coca-Cola  Co.  v.  Bennett, 
151  C.  C.  A.  449,  238  Fed.  513  (so 
far  as  material  here),  it  was  merely 
held  unfair  competition  for  the  pur- 
chasef*  of  plaintiff's  goods  in  bulk  to 
sell  them  in  bottles  bearing  plain- 
tiff's name  and  trademark  when 
plaintiff  had  already  sold  to  others 
the  sole  bottling  privilege.  IngersoU 
V.  Doyle  (D.  C.)  247  Fed.  620,  was 
a  case  of  trademark  infringement. 
The  recent  ^'Associated  Press"  deci- 
sions seem  to  us  not  at  all  in  point. 
Neither  is  there  application  in  cases 
like  Wells  &  R.  Co.  v.  Abraham  (C. 
C.)  146  Fed.  190,  s.  c.  79  C.  C.  A. 
228,  149  Fed.  408;  and  Dr.  Miles 
Medical  Co.  v.  Goldthwaite  (C.  C.) 
133  Fed.  794,  where  (before  the 
Sanatogen  decision)  provisions  ex- 
pressly designed  to  enforce  price  re- 
strictions were  sustained. 

The  case  of  B.  V.  D.  Co.  v.  Kom- 
mel,  119  C.  C.  A.  39,  200  Fed.  559, 
specially  relied  upon  by  plaintiff,  is 
not  persuasive  of  its  contention.  Not 
only  wa3  that  case  decided  several 
years  before  the  Sanatogen  Case, 
but  what  was  there  said  favorable  to 
plaintiff  is  merely  obiter,  and  appar- 
ently not  even  the  unanimously  ac- 
cepted view  of  the  court.  Manifest- 
ly, cases  involving  protection  of 
marks  on  articles  still  belonging  to 
a  plaintiff  have  no  application.  Con- 
ceding that  plaintiff's  secret  system 
is  susceptible  of  entirely  legitimate 
and  proper  use,  and  even  that  it  was 
not  used  illegitimately  in  the  pres- 
ent case,  the  action  below  was  nev- 
ertheless right.  There  was  here  no 
invasion  of  ti^ademark,  and  no 
breach  or  attempted  breach  of  any 
legitimate  trust  relation  on  the  part 
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of  either  defendants  or  their  vend-* 
ors. 

The  su^srestion  that  the  erasure 
of  the  serial  number  will  enable  the 
sale  of  former  season  goods  as  if  put 
out  during  the  current  season,  and 
thus  affect  plaintiff's  good  will,  re- 
lates to  a  condition  too  remote  and 
unsubstantial  to  justify  the  at- 
tempted restriction,  especially  as 
the  purchasers  from  the  plaintiff's 
jobbers  were  under  no  obligation 
even  to  retain  or  use  the  boxes  in 
which  the  goods  were  originally 
sold,  and  sales  of  past  season  goods 
were  not  forbidden. 

It  cannot,  .however,  be  said  that 
the  conclusion  of  the  district  court 
that  plaintiff's  reason  for  using  its 
secret  marking  system  embraced  at 
least  the  enforce^lent  of  its  price 
maintenance  system,  and  thus  was 
an  unlawful  restraint  of  trade,  is 
without  justification.     To  say  the 

i-j«ettoo-  least-     equity     will 

In  aid  of  price      not  lend  its  aid  to 

.•lnten»aee.  ^^   attempt    of    that 

nature.  True,  the  testimony  of 
plaintiff's  president  denied  such  pur- 
pose, but  in  view  of  all  the  other  tes- 
timony in  the  case,  the  court  was 
not  bound  to  accept  that  statement 
at  its  face  value.  The  district  judge 
heard  and  saw  the  witnesses,  and 
his  conclusions  should  not  be  dis- 
turbed. 

The  decree  of  the  District  Court 
is  afiirmed. 

NOTE. 

The  decision  in  the  reported  case 


(B.  V.  D.  Co.  V.  Isaac,  ante,  440) 
rests  upon  two  postulates:  first,  that 
the  serial  number  placed  by  the  com- 
plainant on  the  carton  in  which  its 
goods  were  packed  served  no  other 
purpose  than  to  enable  it  to  maintain 
its  price  restrictions ;  and,  second,  that 
the  maintenance  of  the  retail  price  is  a 
matter  with  which  a  patentee  who  re- 
ceives from  the  wholesaler  all  that  he 
expects  to  receive  for  the  goods  sold 
by  him  has  no  concern.  The  validity 
of  the  second  postulate  is  discussed  in 
the  annotation  appended  to  United 
States  v.  Colgate  &  Co.  post,  449,  on 
"Right  of  manufacturer,  producer,  or 
wholesaler  to  control  retail  price." 

If,  however,  as  is  indicated  by  the 
Colgate  &  Co.  Case,  a  manufacturer 
has  an  absolute  and  unqualified  right 
to  refuse  to  sell  to  price  cutters  so 
long  as  the  retail  price  which  he  is 
seeking  to  maintain  is  a  reasonable 
one  and  the  refusal  to  sell  is  not  part 
of  a  scheme  to  maintain  a  monopoly, 
it  would  seem  that  it  might  logically 
be  held  that  he  is  entitled  to  protec- 
tion in  the  use  of  serial  numbers 
which  are  employed  by  him  for  the 
purpose  of  detecting  price  cutters. 
Whether  the  courts  will  take  this  view 
or  not,  however,  will  probably  depend 
upon  their  attitude  upon  the  question 
of  the  desirability  of  permitting  a 
manufacturer  to  name  the  price  to  be 
paid  by  the  ultimate  consumer.  Those 
who  refuse  to  interpose  for  the  pro- 
tection of  the  manufacturer  may  jus- 
tify their  decision  by  holding  that  the 
right  to  refuse  to  deal  with  another  is 
merely  a  permissive  rather  than  a  pro- 
tected right. 


UNITED  STATES  OF  AMERICA,  Plff.  in  Err., 

V. 

COLGATE  &  COMPANY. 

United  States  Supreme  Court -^  June  ;9,  1910. 
(260  U.  S.  800,  ^  L.  ed.  992,  39  Sup.  Ct.  Rep.  466.) 

Monopoly  «-  unlawful  combination  •—  maintaining  resale  prices. 

1.  Conduct  of  a  manufacturer  which,  as  intended,  has  the  effect  of  pro- 
curing adherence  on  the  part  of  its  wholesale  and  retail  customers  to  resale 
prices  fixed  by  it,  does  not  offend  against  the  unlawful  combination  pro- 
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visions  of  the  Sherman  Anti-trust  Act  of  July  2,  1890,  where  there  vss 
no  agreement  which  obligated  any  dealer  not  to  resell  except  at  the  fixed 
prices,  his  course  in  this  respect  being  affected  only  by  the  fact  that  he 
might,  by  his  action,  incur  the  displeasure  of  the  manufacturer,  who  could 
refuse  to  make  further  sales  to  him. 

[See  note  on  this  question  beginning  on  page  449.] 


Appeal  —  by  government  in  criminal 
case  —  scope  of  review. 

2.  The  Federal  district  court's  inter- 
pretation of  the  indictment  must  be  ac- 
cepted by  the  Federal  Supreme  Court 
on  a  direct  writ  of  error  sued  out  un- 
der the  Act  of  March  2,  1907,  to  review 
a  judgment  sustaining  a  demurrer  to 
the  indictment,  which  is  based  upon  the 
construction  of  the  statute  upon  which 
the  indictment  is  founded.  Review  in 
such  case  is  confined  to  the  question  of 
the  construction  of  the  statute  involved 
in  the  decision  below. 


Monopoly  —  combination  —  right  to 

select  customers. 

3.  In  the  absence  of  any  purpose  to 
create  or  maintain  a  monopoly,  the 
Sherman  Anti-trust  Act  of  July  2,  1890, 
does  not  restrict  the  long-recognized 
right  of  trader  or  manufacturer,  en- 
gaged in  an  entirely  private  business, 
freely  to  exercise  his  own  independent 
discretion  as  to  the  parties  with  whom 
he  will  deal,  and  to  annoujice  in  advance 
the  circumstances  under  which  he  will 
refuse  to  sell. 

[See  19  R.  C.  L.  72, 158  et  seq.] 


Error  to  the  District  Court  of  the  United  States  for  the  Eastern  District 
of  Virginia  (Waddill,  District  J.)  to  review  a  judgment  sustaining  a  de- 
murrer to  an  indictment  charging  the  existence  of  a  combination  forbidden 
by  the  Sherman  Anti-trust  Act.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  6.  Carroll  Todd,^ssistant     formal  written  contracts  or  through  a 


Attorney  General,  and  Henry  S. 
Mitchell,  for  plaintiff  in  error: 

Combinations  or  other  arrangements 
between  manufacturers  and  dealers  to 
whom  they  have  sold  their  products, 
for  the  purpose  of  maintaining  resale 
prices  fixed  by  the  manufacturers,  are 
illegal. 

Bobbs-Merrill  Co.  v.  Straus,  210  U, 
S.  339,  52  L.  ed.  1086,  28  Sup.  Ct.  Rep. 
722;  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  220  U.  S.  373,  55  L. 
ed.  502,  81  Sup.  Gt.  Rep.  376 ;  Bauer  v. 
O'Donneli,  229  U.  S.  1,  57  L.  ed.  1041, 
50  L.R.A.(N.S.)  1185,  38  Sup.  Ct  Rep. 
616,  Ann.  Cas.  1915A,  150;  Straus  v. 
American  Publishers  Asso.  231  U.  S. 
222,  58  L.  ed.  192,  L.R.A.1915A,  1099, 
34  Sup.  Ct  Rep.  84,  Ann.  Cas.  1915A, 
369;  Straus  v.  Victor  Talking  Mach. 
Co.  243  U.  S.  490,  61  L.  ed.  866,  L.R.A. 
1917E,  1196,  87  Sup.  Ct  Rep.  412,  Ann. 
Cas.  1918 A,  955 ;  Motion  Picture  Pat- 
ents Co.  v.  Universal  Film  Mfg.  Co. 
243  U.  S.  502,  61  L.  ed.  871,  L.R.A. 
1917E,  1187,  37  Sup.  Ct  Rep.  416,  Ann. 
Cas.  1918A,  959 ;  Boston  Store  v.  Amer- 
ican Graphophone  Co.  246  U.  S.  8»  62 
L.  ed.  551,  38  Sup.  Ct.  Rep.  257,  Ann. 
Cas.  1918C,  447. 

It  is  immaterial  whether  the  combi- 
nation or  agreement  is  effected  through 


mere  meeting  of  the  minds  of  the  par- 
ties. 

Thomson  v.  Gayser,  243  U.  S.  66,  84, 
61  L.  ed.  597,  606,  87  Sup.  Ct  Rep. 
353,  Ann.  Cas.  1917D,  322;  Eastern 
States  Lumber  Dealers'  Asso.  v.  United 
States,  234  U.  S.  600,  612,  58  L.  ed. 
1490,  1499,  L.R.A.1915A,  788,  34  Sup. 
Ct.  Rep.  951;  United  States  v.  United 
States  Steel  Cdrp.  223  Fed.  160;  Frey 
&  Son  V.  Welch  Grape  Juice  Co.  153  C. 
C.  A.  150,  240  Fed.  114;  Lowe  Motor 
Supplies  Co.  V.  Weed  Chain  Tire  Grip 
Co.  (May  5,  1917;  Southern  Dist  N. 
Y.)  unreported;  Bauer  v.  O'Donneli, 
229  U.  S.  1,  57  L.  ed.  1041,  50  L.R.A. 
(N.S.)  1185,  88  Sup.  Ct  Rep.  616,  Ann. 
Cas.  1915A,  150;  Boston  Store  v.  Amer- 
ican Graphophone  Co.  246  U.  S.  8,  62 
L.  ed.  257,  88  Sup.  Ct  Rep.  257,  Ann. 
Cas.  1918C,  447;  Straus  v.  Victor  Talk- 
ing Mach.  Co.  243  U.  S.  490,  61  L.  ed. 
866,  L.R.A.1917E,  1196,  37  Sup.  Ct 
Rep.  412,  Ann.  Cas.  1918A,  955 ;  United 
States  V.  American  Tobacco  Co.  221  U. 
S.  106,  181,  55  L.  ed.  663,  694,  31  Sup. 
Ct.  Rep.  632;  United  States  v.  Kellogg 
Toasted  Com  Flake  Co.  222  Fed.  725, 
Ann.  Cas.  1916A,  78. 

Prior  cases  may  not  be  distinguished 
on  the  ground  that  they  merely  held 
resale    price-fixing    combinations    and 


UNITED  STATES 

{UO  U.  B.  SOO,  6S  L.  etf. 

aflnreements  nnenforceable,  and  not 
positively  unlawful. 

United  States  v.  Kellogg  Toasted 
Corn  Flakes  Co.  supra;  Frey  &  Son  v. 
Welch  Grape  Juice  Ck>.  153  C.  C.  A. 
150,  240  Fed.  114;  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Co.  220  U. 
S.  373,  55  L.  ed.  502,  81  Sup.  Ct  Rep. 
376;  Bauer  v.  O'Donnell,  229  U.  S.  1, 
57  L.  ed.  1041»  50  L.R.A.(N.S.)  1185, 
S3  Sup.  Ct.  Rep.  616,  Ann.  Cas.  1915A, 
150;  Straus  v.  American  Publishers 
Asso.  231  U.  S.  222,  58  L.  ed.  192, 
L.R.A.1915A,  1099,  34  Sup.  Ct  Rep.  84, 
Ann.  Cas.  1915A,  369 ;  Straus  v.  Victor 
Talking  Mach.  Co.  243  U.  S.  490,  498, 
61  L.  ed.  866,  870,  L.R.A.1917E,  1196, 

37  Sup.  Ct.  Rep.  412,  Ann.  Cas.  1918A, 
955;  Boston  Store  v.  American  Grapho- 
phone  Co.  246  U.  S.  25,  62  L.  ed.  558, 

38  Sup.  Ct.  Rep.  257,  Ann.  Cas.  1918C, 
447;  Lowe  Motor  Supply  Co.  v.  Weed 
Chain  Tire  Grip  Co.  (May  5,  1917; 
Southern  Dist.  N.  Y.)  unreported. 

Messrs.  Charles  E.  Hughesi  Charles 
Wesley  IHmn,  and  Mason  Trowhridge^ 
for  defendant  in  error: 

In  deciding  the  question  as  to  the 
construction  of  the  statute,  this  court 
takes  the  construction  placed  upon  the 
indictment  by  the  district  court. 

United  States  v.  Carter,  231  U.  S. 
492,  493,  495,  58  L.  ed.  830-332,  34 
Sap.  Ct.  Rep.  173;  United  States  v. 
MiUer,  223  U.  S.  699,  602,  56  L.  ed. 
668,  569,  32  Sup.  Ct  R^.  323;  United 
States  y.  Patten,  226  U.  S.  525,  535, 
67  L.  ed.  333,  338,  44  L.R.A.(N.S.)  325, 
33  Sup.  Ct.  Rep.  141 ;  United  States  v. 
Winslow,  227  U.  S.  202,  217,  57  L.  ed. 
481,  485,  33  Sup.  Ct.  Rep.  253;  United 
States  V.  Keitel,  211  U.  S.  370,  386, 
398,  53  L.  ed.  230,  240,  244,  29  Sup. 
Ct  Rep.  123;  United  States  v.  Biggs, 
211  U.  S.  507,  518,  53  L.  ed.  305,  309, 
29  Sup.  Ct  Rep.  181 ;  United  States  v. 
Hescall,  215  U.  S.  26,  31,  54  L.  ed. 
77,  79,  30  Sup.  Ct  Rep.  19;  United 
States  V.  Stevenson,  215  U.  S.  190,  195, 
196,  54  L.  ed.  153,  155,  156,  30  Sup. 
Ct  Rep.  35;  United  States  v.  Kissel, 
218  U.  S.  601,  606,  54  L.  ed.  1168,  1178, 
ai  Sup.  Ct  Rep.  124;  United  States  y. 
Sacific  &  A.  R.  &  Nav.  Co.  228  U.  S.  87, 
1(»,  57  L.  ed.  742,  749,  33  Sup.  Ct.  Rep. 
443. 

The  Sherman  Act  does  not  deprive 
the  manufacturer  of  his  liberty  to 
manufacture  or  not,  as  he  pleases,  or 
to  sell  or  not,  as  he  pleases. 

United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  320,  41  L. 
ed.  1007,  1020,  17  Sup.  Ct  Rep.  540; 
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Northern  Securities  Co.  v.  United 
States,  193  U.  S.  197,  391,  48  L.  ed. 
679,  722,  24  Sup.  Ct.  Rep.  436;  Stand- 
ard Oil  Co.  V.  United  States,  221  U.  S. 
1,  56,  55  L.  ed.  619,  643,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct  Rep.  502,  Ann. 
Cas.  1912D,  734;  United  States  v. 
American  Tobacco  Co.  221  U.  S.  106, 
180,  55  L.  ed.  663,  697,  31  Sup.  Ct. 
Rep.  632;  Eastern  States  Retail  Lum- 
ber Dealers'  Asso.  v.  United  States,  234 
U.  S.  600,  614,  58  L.  ed.  1490,  1500, 
L.R.A.1915A,  788,  34  Sup,  Ct  Rep.  951 ; 
Dueber  Watch-Case  Mfg.  Co.  v.  E. 
Howard  Watch  &  Clock  Co.  14  C.  C.  A. 
14,  35  U.  S.  App.  16,  66  Fed.  637; 
Union  Pacific  Coal  Co.  v.  United  States, 
97  C.  C.  A.  678,  173  Fed.  737;  Great 
Atlantic  &  P.  Tea  Co.  v.  Cream  of 
Wheat  Co.  141  C.  C.  A.  594,  227  Fed. 
46. 

The  conduct  here  involved  does  not 
constitute  a  combination  in  restraint 
of  trade,  in  violation  of  the  act. 

Great  Atlantic  &  P.  Tea  Co.  v.  Cream 
of  Wheat  Co.  supra. 

Mr.  Justice  McReynolds  delivered 
the  opinion  of  the  court: 

Writs  of  error  from  district 
courts  directly  here  may  be  taken  by 
the  United  States  "from  a  decision 
or  judgment  quashing,  setting 
aside,  or  sustaining  a  demurrer  to, 
any  indictment,  or  any  count  there- 
of, where  such  decision  or  judgment 
is  based  upon  the  invalidity,  or  con- 
struction of  the  statute  upon  which 
the  indictment  is  founded."  Act  of 
March  2,  1907,  chap.  2564,  34  Stat, 
at  L.  1246,  Comp.  Stat.  1916,  § 
1704,  6  Fed.  Stat.  Anno.  2d  ed.  p. 
149.  Upon  such  a  v^it  *'we  have  no 
authority  to  revise  the  mere  inter- 
pretation of  an  indictment,  and  are 
confined  to  ascertaining  whether 
the  court  in  a  case  under  review 
erroneously  construed  the  statute.'' 
**We  must  accept  that  court's  in- 
terpretation of  the  indictments  and 
confine  our  review  ^    e»i-.b 

to    the    question    of    gi^trnukent  in 

the  construction  of  -i^i"*  5---^; 
the  statute  mvolved 
in  its  decision."  United  States  v. 
Carter,  231  U.  S.  492,  493,  58  L.  ed. 
330, 381, 34  Sup.  Ct.  Rep.  173 ;  Unit- 
ed States  y.  Miller,  223  U.  S.  599, 
602,  56  L.  ed.  568,  569,  32  Sup.  Ct. 
Rep.  323. 
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Being  of  opinion  that  'i;he  in- 
dictment should  set  forth  such  a 
state  of  facts  as  to  make  it  clear 
that  a  manufacturer,  engaged  in 
what  was  believed  to  be  the  lawful 
conduct  of  its  business,  has  violated 
some. known  law  before  it  is  haled 
into  court  to  answer  the  charge  of  a 
commission  of  a  crime,"  and  hold- 
ing that  it  "fails  to  charge  any  of- 
fense under  the  Sherman  Act  or  any 
other  law  of  the  United  States," 
that  is  to  say,  as  to  the  substance  of 
the  indictment  and  the  conduct  and 
act  charged  therein,  the  trial  court 
sustained  a  demurrer  to  the  one  be- 
fore us.  Its  reasoning  and  conclu- 
sions are  set  out  in  a  written  opin- 
ion.   253  Fed.  522. 

We  are  confronted  by  an  uncer- 
tain interpretation  of  an  indictment 
itself  couched  in  rather  vague  and 
general  language.  Counsel  differ 
radically  concerning  the  meaning  of 
the  opinion  below,  and  there  is  much 
room  for  the  controversy  between 
them. 

The  indictment  runs  only  against 
Colgate  &  Company,  a  corporation 
engaged  in  manufacturing  soap  and 
toilet  articles  and  selling  them 
throughout  the  Union.  It  makes  no 
reference  to  monopoly,  and  proceeds 
solely  upon  the  theory  of  an  unlaw- 
ful combination.  After  setting  out 
defendant's  organization,  place,  and 
character  of  business  and  general 
methods  of  selling  and  distributing 
products  through  wholesale  and  re- 
tail merchants,  it  alleges : 

^'During  the  aforesaid  period  of 
time,  within  the  said  eastern  dis- 
trict of  Virginia  and  throughout 
the  United  States,  the  defendant 
knowingly  and  unlawfully  created 
and  engaged  in  a  combination  with 
said  wholesale  and  retail  dealers,  in 
the  eastern  district  of  Virginia  and 
throughout  the  United  States,  for 
the  purpose  and  with  the  effect  of 
procuring  adherence  on  the  part  of 
such  dealers  (in  reselling  such  prod- 
ucts sold  to  them  aforesaid)  to  re- 
sale prices  fixed  by  the  defendant, 
and  of  preventing  such  dealers  from 
reselling  such  products  at  lower 
prices,  thus  suppressing    competi- 


tion amongst  such  wholesale  deal- 
ers, and  amongst  such  retail  dealers, 
in  restraint  of  the  aforesaid  trade 
and  commerce  among  the  several 
states,  in  violation  of  the  act  en- 
titled, *An  Act  to  Protect  Trade  and 
Commerce  against  Unlawful  Re- 
straints and  Monopolies,'  approved 
July  2,  1890  [26  Stat,  at  L.  209, 
chap.  647,  Comp.  Stat.  1916,  §  8820, 
9  Fed.  Stat.  Anno.  2d  ed.  p.  644].'' 

Following  this  is  a  summary  of 
things  done  to  carry  out  the  pur- 
poses of  the  combination:  Distri- 
bution among  dealers  of  letters, 
telegrams,  circulars,  and  lists  show- 
ing uniform  pi*ices  to  be  charged; 
urging  them  to  adhere  to  such  prices 
and  notices,  stating  that  no  sales 
would  be  made  to  those  who  did  not ; 
requests,  often  complied  with,  for 
information  concerning  dealers  who 
had  departed  from  specified  prices; 
investigation  and  discovery  of  those 
not  adhering  thereto,  and  placing 
their  names  upon  "suspended  lists ;" 
requests  to  offending  dealers  for  as- 
surances and  promises  of  future 
adherence  to  prices,  which  were 
often  given;  uniform  refusals  to 
sell  to  any  who  failed  to  give  the 
same ;  sales  to  those  who  did ;  simi- 
lar assurancjBS  and  promises  re- 
quired of,  and  given  by,  other  deal- 
ers, followed  by  sales  to  them;  un- 
restricted sales  to  dealers  with 
established  accounts  who  had  ob- 
served specified  prices,  etc* 

Immediately  thereafter  comes 
this  paragraph : 

"By  reason  of  the  foregoing, 
wholesale  dealers  in  the  aforesaid 
products  of  the  defendant  in  the 
eastern  district  of  Virginia  and 
throughout  the  United  States,  with 
few  exceptions,  resold,  at  uniform 
prices  fixed  by  the  defendant,  the 
aforesaid  products,  sold  to  them  by 
the  defendant,  and  refused  to  reseh 
such  products  at  lower  prices  to  re- 
tail dealers  in  the  states  where  the 
respective  wholesale  dealers  did 
business  and  in  other  states.  For 
the  same  reason  retail  dealers  in  the 
aforesaid  products  of  the  defendant 
in  the  eastern  district  of  Virginia 
and  throughout  the  United  States 
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resold,  at  uniform  prices  fixed  by 
the  defendant,  the  aforesaid  prod- 
ucts, sold  to  them  by  the  defendant 
and  by  the  aforesaid  wholesale  deal- 
ers, and  refused  to  sell  such  products 
at  lower  prices  to  the  consunung 
public  in  the  states  where  the  re- 
spective retail  dealers  did  business 
and  in  other  states.  Thus  competi- 
tion in  the  sale  of  such  products,  by 
wholesale  dealers  to  retail  dealers, 
and  by  retail  dealers  to  the  consum- 
ing public,  was  suppressed,  and  the 
prices  of  such  products  to  the  retail 
dealers  and  to  the  consuming  public 
in  the  eastern  district  of  Virginia 
and  throughout  the  United  States 
were  maintained  and  enhanced." 

In  the  course  of  its  opinion  the 
trial  court  said : 

"No  charge  is  made  that  any  con- 
tract was  entered  into  by  and  on  the 
part  of  the  defendant,  and  any 
of  its  retail  customers,  in  restraint 
of  interstate  trade  and  com- 
merce,— ^the  averment  being,  in  ef- 
fect, that  it  knowingly  and  unlaw- 
fully created  and  engaged  in  a 
combination  with  certain  of  its 
wholesale  and  retail  customers,  to 
procure  adherence  on  their  part,  in 
the  sale  of  its  products  sold  to  them, 
to  resale  prices  fixed  by  the  defend- 
ant; and  that,  in  connection  there- 
with, such  wholesale  and  retail 
customers  gave  assurances  and 
promises,  which  resulted  in  the  en- 
hancement and  maintenance  of  such 
prices,  and  in  the  suppression  of 
competition  by  wholesale  dealers, 
and  retail  dealers,  and  by  the  latter 
to  the  consuming  public. 


"In  the  view  taken  by  the  court, 
the  indictment  here  fairly  presents 
the  question  of  whether  a  manufac- 
turer of  products  dipped  in  inter- 
state trade  is  subject  to  criminal 
prosecution  under  tiie  Sherman  Act, 
for  entering  into  a  combination  in 
restraint  of  such  trade  and  com- 
merce, because  he  agrees  with  his 
wholesale  and  retail  customers,  up- 
on prices  claimed  by  them  to  be  fair 
and  reasonable,  at  which  the  same 
may  be  resold,  and  declines  to  sell 
his  products  to  those  who  will  not 
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thus  stipulate  as  to  prices.  This,  at 
the  threshold,  presents  for  the  de- 
termination of  the  court  how  far 
one  may  control  and  dispose  of  his 
own  property;  that  is  to  say, 
whether  there  is  any  limitation 
thereon,  if  he  proceeds  in  respect 
thereto  in  a  lawful  and  bona  fide 
manner.  That  he  may  not  do  so 
fraudulently,  coUusively,  and  in  un- 
lawful combination  with  others, 
may  be  conceded.  Eastern  States 
Retail  Lumber  Dealers'  Asso.  v. 
United  States,  234  U.  S.  600,  614, 
58  L.  ed.  1490,  1500,  L.R.A.1915A, 
788,  34  Sup.  Ct.  Rep.  951.  But  it 
by  no  means  follows  that,  being  a 
manufacturer  of  a  given  article,  he 
may  not,  without  incurring  any 
criminal  liability,  refuse  absolutely 
to  sell  the  same  at  any  price,  or  to 
sell  at  a  named  sum  to  a  customer,  , 
with  the  understanding  that  such 
customer  will  resell  only  at  an 
agreed  price  between  them,  and 
should  the  customer  not  observe  the 
understanding  as  to  retail  prices, 
exercise  his  undoubted  right  to  de- 
cline further  to  deal  with  such 
person. 

•  .•••»•. 
"The  pregnant  fact  should  never 
be  lost  sight  of  that  no  averment  is 
made  of  any  contract  or  agreement 
having  been  entered  into  whereby 
ihe  defendant,  the  manufacturer, 
and  his  customers,  bound  them- 
selves to  enhance  and  maintain 
prices,  further  than  is  involved  in 
the  circumstance  that  the  manufac- 
turer, the  defendant  here,  refused 
to  sell  to  persons  who  would  not  re- 
sell at  indicated  prices,  and  that 
certain  retailers  made  purchases  on 
this  condition,  whereas,  inferential- 
ly,  others  declined  so  to  do.  No  sug- 
gestion is  made  that  the  defendant, 
the  manufacturer,  attempted  to  re- 
serve or  retain  any  interest  in  the 
goods  sold,  or  to  restrain  the  vendee 
in  his  right  to  barter  and  sell  the 
same  without  restriction.  The  re- 
tailer, after  buying,  could,  if  he 
chose,  give  away  his  purchase  or 
sell  it  at  any  price  he  saw  fit,  or  not 
sell  it  at  all,  his  course  in  these  re- 
spects being  affected  only   by  the 
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fact  that  he  might  by  his  action  in- 
cur the  displeasure  of  the  manu* 
facturer,  who  could  refuse  to  make 
further  sales  to  him,  as  he  had  the 
undoubted  right  to  do.  There  is 
no  charge  that  the  retailers  them- 
selves entered  into  any  combina^ 
tion  or  agreement  with  each  other, 
or  that  the  defendant  acted  other 
than  with  his  customers  individu- 
ally/' 

Our  problem  is  to  ascertain,  as 
accurately  as  may  be,  what  inter- 
pretation the  trial  court  placed 
upon  the  indictment, — ^not  to  in- 
terpret it  ourselves ;  and  then  to  de- 
termine whether,  so  construed,  it 
fairly  charges  violation  of  the 
Sherman  Act.  Counsel  for  the 
government  maintain,  in  effect, 
that,  as  so  interpreted,  the  indict- 
ment adequately  charges  an  unlaw- 
ful combination  (within  the  doc- 
trine of  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  220  U.  S. 
373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep. 
376)  resulting  from  restrictive 
agreements  between  defendant  and 
sundry  dealers  whereby  the  latter 
obligated  themselves  not  to  resell 
except  at  agreed  prices ;  and  to  sup- 
port tills  position  they  specifically 
rely  upon  the  above-quoted  sen- 
tence in  the  opinion  which  begins, 
"In  the  view  taken  by  the  court,'* 
etc.  On  the  other  hand,  defendant 
maintains  that,  looking  at  the  whole 
opinion,  it  plainly  construes  the  in- 
dictment as  alleging  only  recogni- 
tion of  the  manufacturer's  undoubt- 
ed right  to  specify  resale  prices  and 
refuse  to  deal  with  anyone  who 
failed  to  maintain  the  same. 

Considering  all  said  in  the  opin- 
ion (notwithstanding  some  serious 
doubts) ,  we  are  unable  to  accept  the 
construction  placed,  upon  it  by  the 
government.  We  cannot,  e.  g., 
wholly  disregard  the  statement  that 
"the  retailer,  after  buying,  could,  if 
he  chose,  give  away  his  purchase  or 
sell  it  at  any  price  he  saw  fit,  or  not 
sell  it  at  all,  his  course  in  these  re- 
spects being  affected  only  by  the 
fact  that  he  might  by  his  action 
incur  the  displeasure  of  the  manu- 
facturer, who  could  refuse  to  make 


further  sales  to  him,  as  he  had  the 
undoubted  right  to  do."  And  we 
must  conclude  that,  as  interpreted 
below,  the  indictment  does  not 
charge  Colgate  &  Company  with 
selling  its  products 

to     dealers     under  SJiT^ySr;—. 
agreements     which  bi«»tioa— 


obligated  the  latter  ^:l3l*Srf*e.. 

not  to  resell  except 

at  prices  fixed  by  the  company. 

The -position  of  the  defendant  is 
more  nearly  in  accord  with  the 
whole  opinion  and  must  be  accepted. 
And  as  counsel  for  the  govemmaat 
were  careful  to  state  on  the  argu- 
ment that  this  conclusion  would  re- 
quire affirmation  of  the  judgment 
below,  an  extended  discussion  of 
the  principles  involved  is  unneces- 
sary. 

The  purpose  of  the  Sherman  Act 
is  to  prohibit  monopolies,  contracts, 
and  combinations  which  probably 
would  unduly  interfere  with  the  free 
exercise  of  their  rights  by  those  en- 
gaged, or  who  wish  to  engage,  in 
trade  and  commerce, — in  a  word>  to 
preserve  the  right  of  freedom  to 
trade.  In  the  absence  of  any  pur- 
pose to  create  or  «combi»»tio«— 
maintain  a  monop-  Harkt  to  aeiect 
.oly,  the  act  does  not  ~-**'«-*- 
restrict  the  long-recognized  right 
of  trader  or  manufacturer  engaged 
in  an  entirely  private  business, 
\  freely  to  exercise  his  own  independ- 
ent discretion  as  to  parties  with 
whom  he  will  deal.  And,  of  course, 
he  may  announce  in  advance  the 
circumstances  under  which  he  will 
refuse  to  sell.  "The  trader  or  manu- 
facturer, on  the  other  hand, 
carries  on  an  entirely  private  busi- 
ness, and  may  sell  to  whom  he 
pleases.''  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S. 
290,  320,  41  L.  ed.  1007, 17  Sup.  Ct 
Rep.  540.  "A  retail  dealer  has  tiie 
unquestioned  right  to  stop  dealing 
witii  a  wholesaler  for  reasons  suf- 
ficient to  himself,  and  may  do  so 
because  he  thinks  such  dealer  is  act- 
ing unfairly  in  trying  to  under- 
mine his  trade."  Eastern  States 
Retail  Lumber  Dealers'  Asso.  v. 
United  States,  234  U.  S.  600,  614, 
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58  L.  ed«  1490,  1500,  L.RJL1915A, 
788,  84  Sup.  Gt.  Rep.  951.  See  also 
Standard  Oil  Go.  v.  United  Stated, 
221  U.  S.  1,  56,  66  L.  ed.  619,  648, 
34L.ILA.(N.S.)  834,  81  Sup.  Ct 
K^.  502,  Ann.  Cas.  1912D,  784; 
United  States  v.  American  Tobacco 
Ck).  221 U.  S.  106, 180,  65  L.  ed.  068, 
694,  31  Sup.  Ct  Rep.  632;  Boston 
Store  V.  American  Grapbophone  Go. 
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246  U.  S.  8,  62  L.  ed.  5S1,  88  Sup« 
Gt.  Rep.  257,  Ann.  Gas.  1918G,  447. 
In  Dr.  Milea  Medical  Go.  v.  J<dm  D. 
Paric  &  Sbnft  Go.  supra,  the  un* 
lawful  cconbination  was  effected 
through  contracts  which  undertook 
to  prevent  dealers  from  freely  ex- 
ercising the  rii^  to  sell. 

The   judgment   of   the  District 
Gourt  nmst  be  affirmed. 


ANNOTTATION. 
R%lil  of  manufacturer,  producer,  or  wboletaler  to  control  resale  price. 


1  Eadstence  of  restrictions  as  to  resalo 

price,  449. 
n.  Validity  of  various  devices  employed 
to  control  resale  price: 

a.  In    general;    reasons    for    and 

against,  451.  , 

b.  The  rebate  system,  458, 
c  The  contract  system: 

1.  In  general: 

(a)  Essential  validity,  45d. 

(b)  Under  state  and  Fed- 

eral anti'tmst  laws^ 
472. 

2.  Patented  articles,  477.    * 

5.  Copyrighted       produetionay 

481. 
4.  Trademariied  goods,  482. 

6.  Goods  made  by  seeret  proo- 

eas,  482. 

d.  The  agency  system,  484. 

e.  Befosal  to  sell  \o  price  cutters; 

comment  on  the  Coixsate  Case, 
485. 

I.  JSxittenoe  o/  rettrietianB  aa  to  resate 

price. 

The  right  of  a  manufacturer  or  oth- 
er producer  to  fix  the  resale  price  of 
his  product,  where  it  can  be  exercised 
at  all,  must  rest  in  contract.  He  can*- 
not  project  his  control  beyond  -his  own 
sales  by  imposing  conditions  as  to  the 
price  at  which  goods  can  be  resold 
which  will  follow  them  into  the  hands 
of  third  persons  with  whom  he  has 
no  contractual  relation.  Such  con- 
ditions are  void  as  obnoxious  to  the 
public  interest  and  repugnant  to  the 
absolute  title  conveyed.  See  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons 
Co.  (1911)  220  U.  S.  373,  55  L.  ed.  502, 
31  Sup.  Ct.  Rep.  376;  Straus  v.  Victor 
Talking  Mach.  Co.  (1917)  243  U.  S. 
490,  61  L.  ed.  866,  L.B.A.1917B,  1196, 
7  A.L.R.— 29. 


III.  What  amounts  to  a  riolation  of  resale 

pric^  agteeuusnt,'  488* 
ly.  Right  of  inannfactiirer'to  enforce  con* 
tract  made  by  retailer  with  middle* 
man,  488. 
V.  Protection  against  interference  with 
price  control  system: 
'  a.  As  against  one  who  has  violated 
his  agreement,  489. 

b.  As  against  one  who  has  pro- 

cured goods  by  deceiition,  489. 

c.  Ail  i^^ainst  one  who  has  procured 

goods  by  inducing  another.^ 
violate  his  i^greement,  490. 

d.  As  against  one  who  has  procured 

goods  without  fraud  or  know- 
ingly inducing  a  violation  of 
contract,  490. 

e.  As  against  one  who  falsely  rep- 

resents himself  to  be  the  manu- 
facturer's agent,  491. 

f.  As  against  one  who  erases  serial 

numbers,  491. 

g.  Equitable  relief,  491. 

87  Sup.  Ct.  Rep.  412,  Ann.  Cas.  1918A, 
965;  Ingersoll  v.  McColl  (1913)  204 
Fed;  147 ;  Ford  Motor  Co.  v.  Intema- 
tic^al  Automobile  League  (1913)  209 
Fed.  235;  United  States  v.  Keystone 
Watch  Case  Co.  (1915)  218  Fed.  502;  B. 
V.  D.  Ck).  V.  Isaac  (reported  herewith) 
ante,  440;  Garst  v.  Hall  &  L.  Co. 
(1900)  179  Mass.  588,  55  L.R.A.  631, 
61  K  E.  219;  Fisher  Flouring  Mills 
Co.  V.  Swanson  (1913)  76  Warii.  649, 
51  L.RJV.(N.S.)  522, 137  Pac  144;  Gil- 
lette V.  Rea  (1910)  15  Ont  Week.  Rep. 
845,  1  Ont.  Week.  N.  448;  Taddy  v. 
Sterious  [1904]  1  Ch.  (fing.)  354,  3 
B.  R.  C.  286,  73  L.  J.  Ch.  N.  S.  191,  52 
Week.  Rep.  152,  89  L.  T.  N.  S.  628,  20 
Times  L.  R.  102 ;  McGruther  v.  Pitcher 
[1904]  2  Ch,  (Bug.)  306,  3  B.  R.  C. 
292,  73  L.  J.  Ch.  N.  S.  653,  20  Times 
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L.  R.  662,  58  Week.  Rep.  138,  91  L.  T. 
N.  S.  678;  National  Phonograph  Co.  v. 
Menck  [1911]  A.  C.  (Eng.)  336,  80 
L.  J.  P.  C.  N.  S.  105,  104  L.  T.  N.  S.  5, 
27  Times  U  R.  239,  28  Rep.  Pat.  Cas. 
229,  48  Scot.  L.  R.  738. 
•  Thus,  in  Straus  v.  Victor  Talking 
Mach.  Co.  (1917)  243  U.  S.  490,  61 
L.  ed.  866,  L.R.A.1917E,  1196,  37  Sup. 
Ct.  Rep.  412,  Ann.  Cas.  1918A,  955,  it 
is  said  that  attempts  to  sell  property 
for  a  full  price,  and  yet  to  place  re- 
straints upon  its  further  alienation, 
have  been  hateful  to  the  law  from  hord 
Coke's  day  to  ours,  because  obnoxious 
to  the  public  interest. 

So,  also,  in  National  Phonograph 
Co.  V.  Menck  [1911]  A.  C.  (Eng.)  336, 
80  L.  J.  P.  C.  N.  S.  105,  104  L.  T.  N. 
S.  5,  27  Times  L.  R.  239,  28  Rep.  Pat. 
Cas.  229,  48  Scot  L.  R.  733,  it  is  said 
that  the  owner  of  ordinary  goods  is 
not,  apart  from  any  contractual  obli- 
gation he  may  assume,  bound  by  any 
restrictions  in  regard  to  the  use  or 
sale  of  the  goods,  the  court  saying 
that  "it  would  be  contrary  to  the  pub- 
lic interests  and  to  the  security  of 
trade,  as  well  as  to  the  familiar  rights 
attaching  to  ordinary  ownership,  if 
any  other  principle  applied." 

It  is  immaterial  that  the  purchaser 
of  the  goods  may  have  bought  with 
notice  of  the  condition.  Garst  v.  Hall 
&  L.  Co.  (1900)  179  Mass.  588,  56 
L.R.A.  631,  61  N.  E.  219;  Taddy  v. 
Sterious  [1904]  1  Ch.  (Eng.)  354,  3 
B.  R-  C.  286,  73  L.  J.  Ch.  N.  S.  191,  62 
Week.  Rep.  152,  89  L.  T.  N.  S.  628,  20 
Times  L.  R.  102 ;  McGruther  v.  Pitcher 
[1904]  2  Ch.  (Eng.)  306,  3  B.  R.  C.  292, 
73  L.  J.  Ch.  N.  S.  653,  20  Times  L.  R. 
652,  53  Week.  Rep.  138,  91  L.  T.  N.  S. 
678. 

Nor  can  the  manufacturer  create  the 
necessary  privity  of  contract  between 
himself  and  persons  into  whose  hands 
the  goods  may  come,  by  notice  at- 
tached thereto.  Bobbs-Merrill  Co.  v. 
Straus  (1908)  210  U.  S.  339,  52  L.  ed. 
1086,  28  Sup.  Ct.  Rep.  722 ;  Authors  & 
Newspapers  Asso.  v.  O'Gorman  O). 
(1906)  147  Fed.  616;  IngersoU  v.  Mc- 
Coll  (1913)  204  Fed.  147;  United 
States  V.  Keystone  Watch  Case  O). 
(1915)  218  Fed.  502;  United  States 
V.  Kellogg  Toasted  Corn  Flake  0>. 


(1915)  222  Fed.  725,  Ann.  Cas.  1916A, 
78;  Garst  v.  Wissler  (1902)  21  P^ 
Super.  Ct  532;  Taddy  v.  Sterioos 
[1904]  1  Ch.  (Eng.)  854,  3  B.  R.  & 
286,  73  L.  J.  Ch.  N.  S.  191,  62  Week. 
Rep.  162,  89  L.  T.  N.  &  628,  20  Times 
L.  R.  102;  Gillette  v.  Rea  (1910)  15 
Qnt.  Week.  Rep.  346,  1  Ont.  Wedc.  N. 
448. 

Thus,  no  contract  between  one  wh6 
offers  a  book  for  sale  to  the  general 
public  and  a  purchaser  of  the  book 
without  previous  knowledge  of  a  re- 
striction upon  its  resale  is  created  by 
the  latter's  acceptance  of  a  copy  con- 
taining a  notice  upon  the  inner  side 
of  the  cover,  by  which  the  seller  seeks 
to  impose  such  restriction.  Authors 
&  Newspapers  Asso.  v.  O'Gorman  Ca 
(1906)  147  Fed.  616. 

A  sale  by  a  manufacturer  of  his 
product  at  a  price  which  represents  all 
that  he  expects  to  receive  as  a  result 
of  the  transaction  is  not  rendered  con- 
ditional by  a  notice  accompanying  the 
goods,  stating  that  'this  package  and 
its  contents  are  sold  conditionally  by 
US'  with  the  distinct  understanding, 
which  understanding  is  a  condition  of 
the  sale,  that  the  package  and  contents 
shall  not  be  retailed  nor  advertised 
nor  offered  for  sale  at  less  than  10 
cents  per  package.**  United  States  v. 
Kellogg  Toasted  Ck>m  Flake  Co.  (1915) 
222  Fed.  725,  Ann.  Gas.  1916A,  78. 

No  contract  between  a  manufac- 
turer and  one  who  purchases  his  prod- 
uct from  a  third  person,  pajiug  the 
full  retail  price  therefor,  may  be  im- 
plied, so  as  to  subject  the  purchaser 
to  an  action  for  the  stipulated  liqui- 
dated damages^  from  the  presence  of 
a  notice  on  the  box,  stating:  '^This 
box  of  Phenyo-Gaffein  is  sold  to  be 
consumed  only,  and  the  title  continues 
in  the  Phenyo-Gaffein  Gompany,  to 
prohibit  a  resale  thereof  by  any  pur- 
chaser at  retail,  except  that  it  may  be 
resold  for  not  less  than  25  cents,  or 
5  boxes  for  $1.  The  acceptance  of  this 
box  by  any  person  is  assent  to  this 
condition  of  sale  and  a  direct  agree- 
ment with  the  Phenyo-Gaffein  Gom- 
pany, that  for  each  violation  the  poe- 
session  of  the  box  may  be  recovered, 
and  the  party  selling  will  pay  the 
said  company  $21  as  liquidated  dam- 
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aires,  it  being  imposBible  to  ascertain 
the  exact  damages  which  the  said 
coi&iMiiiy  will  suffer  by  violation/' — 
although  the  defendant  and  plaintiff 
had  corresponded  in  regard  to  the  sale 
of  the  plaintiff's  product,  and  the  for^ 
mer  knew  of  the  terms  of  the  contract 
Garst  V.  Wissler  (1902)  21  Pa.  Super. 
Ct  532. 

If  any  contract  is  to  be  created  by 
the  purchase  by  a  retailer  from  a 
facter  of  an  article  upon  the  container 
of  which  is  lA'inted  a  condition  that 
the  article  is  not  to  be  resold  for  less 
than  the  specified  price,  it  is  not  one 
of  which  the  manufacturer  may  claim 
the  benefit.  McGruther  v.  Pitcher 
[1904]  2  Ch.  (Eng.)  306,  3  B.  R.  C. 
292,  74  L.  J.  Ch.  N.  S.  653,  20  Times 
L  R.  652,  68  Week.  Rep.  138,  91  L.  T. 
N.  S.  678. 

No  contract  between  the  manufa^ 
tarer  of  goods  and  a  retailer  who  has 
purchased  them  from  a  wholesaler^ 
which  will  bind  the  retailer  to  main- 
tain the  minimum  selling  price  fixed 
hy  the  manufacturer,  is  created  by  at- 
taching to  the  goods  a  label  or  notice 
stating  that  acceptance  of  the  goods 
will  be  deemed  a  contract  between  a 
purchaser  and  the  manufacturer,  that 
he  will  observe  the  conditions  fixing 
the  retail  price,  and  that,  in  the  case 
of  a  purchase  by  a  retail  dealer 
through  a  wholesale  dealer,  the  latter 
shall  be  deemed  to  be  the  agent  of 
the  manufacturer.  Taddy  v.  Sterious 
[1904]  1  Ch.  (Eng.)  854,  3  B.  R.  C. 
286,  73  L.  J.  Ch.  N.  S.  191,  52  Week. 
Rep.  152,  89  L.  T.  N.  S.  628,  20  Times 
L  R.  102. 

A  notice  by  a  book  publisher  to  deal- 
ers, that  the  book  must  not  be  sold  at 
less  than  a  specified  net  retail  price, 
violation  of  which  will  be  treated  as 
infringement  of  the  copyright,  will  not 
entitle  the  publisher  to  an  injunction 
and  accounting  against  a  dealer  who 
does  not  obey  the  notice,  on  the  theory 
that  the  purchase  of  books  completed 
a  contract  to  maintain  the  price,  since 
the  only  penalty  to  which  the  dealer 
can  be  assumed  to  have  assented  is 
the  stated  one  of  having  his  act  treat- 
ed as  an  infringement  of  the  Copy- 
right law.  Bobbs-Merrill  Co.  v. 
Straus  (1906)  15  L.R.A.(N.S.)  767,  77 


C.  C.  A.  607,  147  Fed.  15»  affirmed  on 
another  ground  in  (1908)  210  U.  S. 
389,  52  L.  ed.  1086^  28  Sup.  Ct.  Rep. 
722. 

But  where,  at  the  time  of  the  sale, 
and  as  a  part  of  it,  a  written  statement 
of  terms,  containing  an  agreement  not 
to  reaell  for  less  than  a  certain  price, 
is  read  to.  the  purchaser  and  deliv- 
ered to  him,  such  agreement  contain- 
ing the  stipulation  that  the  acceptance 
of  the  goods  with  notice  of  the  con- 
ditions of  the  sale  should  be  an  assent 
to  the  terms,  the  acceptance  of  the 
goods  by  the  purchaser  without  an 
expression  of  dissent  constitutes  a 
contract  Garst  v.  Harris  (1900)  177 
Mass.  72,  58  N.  E.  174.  | 

It  should  be  noted,  however,  that, 
nnder  certain  circumstances,  one  who 
is  not  contractually  bound  to  main- 
tain the  fixed  resale  price  may  never- 
theless be  required  to  do  so,  under 
penalty  of  being  held  answerable  in 
damages.  Thus,  where  a  party,  by  the 
exercise  of  fraud  or  deception,  obtiSins 
goods  without  signing  the  required 
agreement,  he  may  be  subject  to  the 
same  liabilities  as  if  he  had  been 
bound  thereby.  See  V.  b,  infra.  And 
one  who  knowingly  induces  or  pro- 
cures another  to  violate  his  contract 
to  maintain  a  certain  resale  price  may 
*  likewise  be  held  answerable,  where 
such  agreement  is  one  which  the 
courts  would  enforce  as  between  the 
immediate  parties  thereto.  See  V.  b, 
infra. 

n.  Validity  of  various  devices  employed 
to  control  resale  price, 

a.  In  general;  reasons  for  and  against. 

The  devices  which  have  been  em- 
ployed to  control  the  price  at  which 
an  article  shall  be  resold  may,  for  the 
purposes  of  this  note,  be  described  as 
the  rebate  system,  the  contract  system, 
the  agency  system,  and  the  plan  pur- 
sued in  United  States  v.  Colgate  & 
Co.  (reported  herewith)  ante,  443,  of 
refusing  to  sell  to  persons  who  fail 
to  conform  to  the  expressed  wish  of  the 
manufacturer  as  to  the  prices  at  which 
his  goods  shall  be  resold. 

Under  the  rebate  system,  the  manu- 
facturer undertakes  to  refund  to  deal- 
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ers  maintaining  the  selling  ^rice  a 
portion  of  the  purchase  price  paid  by 
them.  This,  while  operating  as  an  in- 
ducement to  the  dealer  to  resell  only 
at  the  price  named,  in  no  way  binds 
him  to  do  so. 

The  contract  system  is  of  various 
forms/  In  some  cases  the  manufac- 
turer deals  directly  with  th«  retailer, 
who  contracts  to  resell  only  at  the  fixed 
price.  In  other  cases,  it  consists  of 
contracts  between  the  manufacturer 
and  wholesalers  whereby  the  latter 
agree  to  supply  the  trade  at  a  stated 
price,  and  to  sell  only  to  such  dealers 
as  shall  agree  with  them  to  maintain 
the  fixed  retail  price.  In  still  other 
cases,  the  contracts  witii  the  whole- 
salers require  them  to  sell  only  to 
dealers  approved  by  the  manufacturer, 
with  whom  the  manufacturer  contracts 
directly  that,  in  consideration  of  their 
being  supplied  with  his  product,  tbey 
will  sell  only  at  the  fixed  retail  price* 
The  observance  of  these  contracts  is 
usd&lly  insured  by  affixing  serial  num- 
bers to  the  packages  in  which  the 
goods  are  to  be  retailed,  to  permit 
their  being  traced,  and  by  requiring 
the  wholesalers  to  make  reports  as  to 
sales  of  goods  effected  by  thean.  In 
another  variant  form,  which,  however, 
has  been  held  only  colorable,  the  con* 
tract  with  the  wholesaler  purports  to 
make  him  a  distributing  agent  for  the 
manufacturer. 

Under  the  agency  system,  the  manur 
facturer  is  the  retailer  of  his  own 
products,  maintaining  agencies  in 
various  localities  for  the  purpose. 
This  method  of  marketing  one's  prod- 
uct is  to  be  distinguished  from  that  in 
which  the  so-called  agent  is  really  a 
vendee;  albeit  the  dividing  line  is 
sometimes  difficult  to  trace.  See  II; 
d,  infra. 

The  only  one  of  these  devices  con-^ 
coming  the  essential  validity  of  which 
(apart  from  any  question  of  unlawful 
combination)  there  is  any  dispute  is 
the  contract  system.  This  is  due  to  a 
difference  in  judicial  opinion  as  to 
whether  a  manufacturer  or  producer, 
having  parted  with  the  title  to  his 
goods,  and  having  received  for  them 
all  that  he  expects  to  receive,  has  any 
legitimate  interest  in  regulating  the 


price  at  which  they  shall  be  resold, 
so  that  the  contract  which  he  makes 
for  that  purpose  may  be  regarded  as 
something  other  than  a  cover  for  a 
combination  among  the  dealers  not 
to  compete  with  one  another;  and  as 
to  whether  or  not,  conceding  such  in- 
terest to  exist,  such  contracts,  are, 
upon  the  whole,  detrimental  to  the 
public  welfare. 

As  I'emarked  by  Mr.  Justice  Bran- 
deis  in  Boston  Store  v.  American 
Graphophone  Go.  (1918)  246  U.  &  8, 
62  L.  ed.  551,  38  Sup.  Ct  Rep.  257,  Ann. 
Gas.  1918G,  447 :  '^Whether  a  producer 
of  goods  should  be  permitted  to  fix 
by  contract,  express  or  implied,  the 
price  at  which  the  purchaser  may  re- 
sell them,  and  if  so,  under  what  con- 
ditions, is  an  economic  question.  To 
decide  it  wisely,  it  is  necessary  to  con- 
sider the  relevant  facts,  industrial 
and  commercial,  rather  than  estab- 
lished legal  principles." 

And  in  United  States  v.  Keystone 
Watch  Gase  Go.  (1915)  218  Fed.  602, 
it  was  said  by  McPherson,  J.,  in  dis- 
cussing the  question  of  the  standard  by 
which  the  reasonableness  of  a  re- 
straint of  trade  is  to  be  determined: 
''Where  is  a  court  to  find  the  standard 
of  reason  ?  It  seems  to  us  that  it  must 
be  found  in  the  gradually  accumulated 
results  of  general  experience  and  ob- 
servation in  the  gathered  wisdom  of 
the  community,  for  this  is  the  product 
of  a  common  and  a  prolonged  effort  by 
men  who  theorize  and  by  practical 
men  alike  to  deal  as  fairly,  as  justly, 
and  as  equitably  as  may  be  possible 
with  situations  that  are  often  obscure 
and  complicated  and  of  high  import- 
ance to  large  classes  and  to  many  in- 
dividuals. Obviously,  a  standard 
should  have  a  true  relation  to  the  sub- 
ject measured;  and  since  the  inquiry 
here  is  whether  in  a  given  case  trade 
is  likely  to  be  or  has  actually  been 
unduly  restrained,  reason  can  answer 
the  question  only  by  going  to  the  facts 
of  life  and  drawing  upon,  the  accumu- 
lated store  of  knowledge." 

Some  consideration  of  the  argu- 
ments by  which  it  has  been  sought  to 
demonstrate  the  advantages  which  ac- 
crue to  the  manufacturer  and  to  the 
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pablie  from  the  maintenance  of  a  fixed 
retail  price  is»  therefore,  appropriate. 


The  advantages  alleged  to  acerue 
fkom  the  maintenance  of  a  fixed  retail 
price,  and  the  effeete  whicbmay  fol* 
low  the  catting  of  ench  price  fay  deal- 
ers, are  set  forth  by  Mr.  Gilbert  H. 
Montague  in  his  book,  ''Business  Com- 
petition and  the  Law"  (pnblished  by 
6.  P.  Putnam's  Sons,  New  York),  as 
follows :  '^In  terms  of  distribution,  the 
difference  between  unbranded  goods 
and  popular**branded  goods  is  this: 
Unbranded  goods  are  backed  only  by 
the  selling  force  of  the  reputation  and 
personal  equation  of  a  dealer  trying  to 
pose  to  the  purchaser  as  a  principal, 
while  the  purchaser  is  instinctively 
regarding  him  as  only  an  agent 
Popular-branded  goods,  however,  are 
backed  by  the  combined  selling  forces 
of  the  reputation  and  personal  equa* 
tion  of  the  identified  manufacturer, 
whom  the  purchaser  regards  as  the 
real  principal  with  whom  he  is  deal- 
ing, and  also  of  the  reputation  afrd 
personal  equation  of  the  dealer,  whom 
the  purchaser  regards,  and  prefers  to 
treat,  as  really  only  an  agent  between 
the  manufacturer  and  himself.  In  the 
marketing  of  popular-branded  goods 
the  selling  force  of  the  manufacturer's 
own  reputation  and  responsibility  be- 
gins, as  in  the  case  of  unbranded 
goods,  with  the  manufacturer's  inmie- 
diate  customers;  but  instead  of  stop- 
ping there,  it  continues  down  through 
all  the  wholesalers,  middlemen,  deal- 
ers, and  retailers  until  the  last  re- 
tailer has  parted  with  the  goods  to  the 
ultimate  consumer.  After  the  whole- 
salers, or  the  middlemen,  or  the  deal- 
ers, or  the  retailors  have  bought  the 
popular-branded  'goods,  and  they  in 
tarn  offer  them  to  their  respective  cus- 
tomers, they  appeal  to  audiences  that 
are  all  in  a  very  different  mood  from 
those  which  judge  unbranded  goods. 
If  the  brand  is  firmly  and  favorably 
fixed  in  the  popular  mind,  the  customer 
is  measurably  convinced  at  the  outset 
regarding  the  quality  of  the  goods  and 
the  reputation  and  responsibility  of 
the  manufacturer.  If  to  this  knowl- 
edge be  now  added  knowledge  of  the 
standard  price  at  which  the  goods  may 


be  boui^t  of  any  dealer,  and  this 
standard  price  is  also  measurably  sat- 
isfactory, then  practically  every  fac- 
tor that  is  determining  in  a  sale  is 
already  favorably  active^  Whole- 
salers' salesmen  do  not  need  to  call  so 
frequently  upon  retailers,  nor  to  exert 
80  much  effort  in  obtaining  their  or- 
ders. Retailers  are  relieved  from  the 
necessity  of  spending  so  much  time 
assuring  consumers  regarding  the 
price  and  quality  of  popular-branded 
goods.  The  manufacturer  counts  in 
each  transaction  of  sale  and  resale, 
and  his  reputation  and  personal  equa- 
tion are  the  chief  selling  forces  that 
at  every  stage  sell  popular-branded 
goods.  Every  dealer  benefits  equally 
in  this  selling  force  added  by  the 
manufacturer.  For  every  purchaser 
knows  that  no  matter  from  whom  he 
buys  these  popular-branded  goods,  he 
will  receive  the  same  quality  for  the 
standard  price.  Competition,  there- 
fore, becomes  transformed,  and  vastly 
•increased,  and  expands  into  national 
dimensions.  Every  popular  brand  of 
goods  competes  with  all  unbranded 
goods  of  the  same  general  class,  and 
with  all  other  brands  of  goods  of  the 
same  general  class.  Prices  on  any 
popular  brand  of  goods  are  prevented 
by  this  competition  from  being  too 
high.  For  any  excess  in  price  of  one 
brand  over  that  of  unbranded  goods 
or  other  brands  of  goods  of  the  same 
general  class  cannot  exceed  the  sum 
that  the  consumer  will  be  willing  to 
pay  for  this  insurance  of  quality  and 
reliability.  The  pull  of  the  consum- 
er's reliance,  that  draws  popular- 
branded  goods  swiftly  through  the 
hands  of  wholesalers,  middlemen,  deal- 
ers, and  retailers,  and  into  the  hands 
of  the  ultimate  consumers,  and  the 
preconceived  conviction  of  purchasers 
in  favor  of  the  goods  at  every  stage 
along  the  line,  and  the  fortification 
of  innumerable  places  where  the  pur- 
chasers' whim  might  otherwise  break 
down  the  line, — achievements  all  of 
which  the  manufacturer  himself,  un- 
aided except  by  his  own  labor  and 
ci4>ital,  creates  by  aggressive  popu- 
larization of  his  brand, — all  these  are 
forces  as  real  and  potent  as  physical 
laws.    Collectively*  they  are  the  forces 
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that  constitute  'goodwill/  While  the 
manufacturer's  popularization  of  his 
brand  is  to-day  frequently  accom- 
plished through  advertising  the  par- 
ticular merit  of  the  goods,  this  is  only 
because  advertising — ^as  contrasted 
with  the  word-of-mouth  salesmanship 
of  the  manufacturer's  salesmen  and 
the  dealer's  clerks — ^is  the  least  costly 
way  by  which  the  manufacturer  can 
increase  distribution  soon  enough,  and 
to  such  an  extent  as  will  enable  him 
to  expand  his  production  and  to  ob- 
tain the  lower  costs  that  alone  can 
justify  the  price  at  which  he  markets 
his  goods.  The  traveling  men's  pay 
rolls,  railroad  tickets,  and  hotel  bills, 
the  solicitors'  wages  and  expense  ac- 
counts, the  store  and  show-room  rents, 
the  overhead  charges  and  the  clerk 
hire  that  would  be  needed  in  order  to 
offer  for  sale  any  specialty  simultane- 
ously in  every  city,  town,  and  hamlet 
in  the  country  so  that  every  dealer  and 
consumer  in  the  United  States  could 
see  it,  would  infinitely  exceed  the  cost 
at  which  practically  the  same  result 
can  be  accomplished  through  country- 
wide advertising  in  newspapers  and 
periodicals  and  other  mediums  of  lo- 
cal and  national  circulation.  .  .  • 
Through  some  or  all  of  these  means^ 
however,  and  always  through  unceas- 
ing delivery  of  quality,  the  manufac- 
turer of  branded  goods  must  vest  his 
brands  with  goodwill,  before  he  can 
harness  to  them  this  pull  of  the  con- 
sumer's reliance,  or  make  the  selling 
forces  of  his  own  reputation  and  re- 
sponsibility the  factors  that  shall  play 
the  chief  part  in  the  sales  and  resales 
of  his  branded  goods  down  to  the  final 
sale  of  the  last  retailer  to  the  ulti- 
mate consumer.  Here,  then,  is  the  ele- 
mental reason  why  the  manufacturer 
of  popular-branded  goods,  who  has 
achieved  all  this,  feels  the  necessity, 
and  claims  the  right,  to  fix  the  stand- 
ard price  beyond  his  immediate  cus- 
tomers: It  is  the  manufacturer's 
reputation,  responsibility,  '  personal 
equation,  and  goodwill,  and  not  the 
wholesaler's  or  middleman's  or  dealer's 
or  retailer's  efforts,  that  constitute  the 
chief  selling  force  in  each  successive 
sale  and  resale.  In  the  marketing  of 
popular-branded     goods,     middlemen 


and  dealers,  in  the  business  sense  as 
distinguished  from  the  legal  sense, 
are  really  only  agents  of  the  manufae- 
turer.  The  manufacturer  is  the  real 
principal,  and  the  real  seller  of  the 
goods ;  and  to  the  extent  that  he  is  the 
principal  and  the  seller,  the  manufae- 
turer  claims  the  right  that  everyone 
else  has  always  bad  to  fix  the  price  of 
his  own  goods  to  his  own  customers. 
The  manufacturer  of  poimlar-branded 
goods  has  an  interest  in  the  success 
of  his  goods  to  the  extent  of  the  entire 
volume  of  sales  of  all  the  dealers  that 
handle  them.  Each  dealer  has  an  in- 
terest in  the  success  of  those  goods 
only  to  the  extent  of  the  relaiivdy 
small  quantity  he  handles.  The  manu- 
facturer of  popular-branded  goods  has 
his  constant  expenses  for  adv^riisinf 
and  solicitation  to  increase  the  Tolume 
of  their  distribution.  Middlanen  and 
dealers  in  those  goods  do  not  have  this 
burden,  though  it  operates  for  their 
benefit.  Nor  is  this  extrar  cost  passed 
on  to  the  public.  For  the  standard 
price  on  every  popular  brand  of  goods 
is  first  put  at  the  figure  which  will 
take  off  the  volume  necessary  in  order 
to  ke^  the  manufacturer's  costs  low 
enough  to  justify  the  price.  Increased 
volume  thus  lessens  costs  and  permits 
increased  quality  for  the  same  stand- 
ard price;  and  this  in  turn  increases 
volume  again,  with  the  result  that  the 
quality  delivered  to  the  consumer  is 
several  times  compounded.  The  stand- 
ard price  on  popular-branded  goods 
does  not  tend  to  keep  the  manufae^ 
turer's  profit  per  article  high.  Com- 
petition from  unbranded  goods  and 
from  other  brands  of  goods  of  ^e 
same  general  class,  as  we  have  al- 
ready seen,  prevents  that.  The  func- 
tion of  the  standard  price,  in  the  dis- 
tribution of  popular-branded  goods, 
is  simply  to  enlarge  the  distribution, 
and  to  keep  it  large  through  continual 
fostering  of  the  consumer's  reliance; 
and  thus,  while  keeping  the  manufac- 
turer's profit  per  article  low,  to  keep 
the  number  of  articles  sold,  and  there- 
fore the  number  of  these  low  pn^ts, 
just  as  plentiful  as  the  consumer's  de- 
mand will  dictate.  Since  the  manu- 
facturer of  popular-branded  goods 
assumes  the  chief  part  of  the  sales- 
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manship  in  each  Boccesaive  sale  and 
resale  of  the  goods,  and  the  consnm- 
ing  public  does  not  have  its  standard 
price  increased, — ^for  competition,  as 
we  have  seen,  prevents  this, — ^it  would 
seem  to  be  in  the  public  interest  to 
permit  the  manufacturer  to  use  this 
reasonable  means  to  expand  his  busi- 
ness for  the  sake  of  more  effective  com- 
petition with  his  rivals.  •  •  .  Trice 
cutting^  of  unbranded  goods  neces- 
sarily can  affect  only  the  small  field 
and  narrow  interest  ccHnprising  the 
price  cutter's  own  trade.  Since  the 
goods  are  unbranded,  and  therefore 
not  readily  comparable  with  others  of 
the  same  general  class,  the  price  cut- 
ter's competitors  have  almost  as  good 
an  opportunity  as  before  to  avail  of 
their  own  reputation,  personal  equa- 
tion and  good  will  to  preserve  the  con- 
fidence of  their  trade  in  the  quality 
and  prices  of  the  goods  on  their 
shelves.  No  verdict  expressed  by  the 
price  cutter's  customers, 'or  the  cus- 
tomers of  his  competitors,  can,  there- 
fore, posflibly  prejudice  other  dealete 
handling  the  same  goods  elaewhwre. 
For  there  is  no  ready  way  by  whi^ 
ttiese  unbranded  goods  can  be  identi- 
fied witit  the  other  unbranded  goods 
that  the  price  cutter  •  is  sacrificing. 
Nor  can  it  embarrass  the  manufac- 
turer of  the  unbranded  goods.  For  he 
is  unknown  in  the  transaction  of  the 
retail  sale,  and^  indeed,,  in  any  sale 
beyond  the  sale  which  the  manufac- 
turer himself  made  to  the  mid41?- 
man.  Trice  cutting'  of  unbranded 
goods^  therefore,  has  substantially  no 
ulterior  bad  effects.  Trice  cutting'  of 
popular-branded  goods,  however,  af- 
fects not  only  the  price  cutter's  trade 
and  competitors,  but  also  everyone 
trading  in  that  particular  brand,  up 
as  high  as  the  manufacturer  himself 
and  down  as  far  as  the  ultimate  con- 
sume. As  regards  the  economic 
forces  Involved  in  their  distribution, 
unbranded  goods  and  popular-brand- 
ed goods,  we  have  already  founds  are 
utterly  different.  Since  the  latter  are 
all  ear  marked  and  standardised,  and 
their  price  and  qualitsr  have  been  fa- 
miliarized widely  by  known  brands, 
there  can  be  no  question  of  their  qual- 
ity nor  of  the  manufacturer's  relia- 


bility; and  no  appeal  by  the  price 
cutter's  competitors  to  their  own  per- 
sonal equation  can  overcome  this 
difference  in  price.  Against  'price 
cutting'  on  popular-branded  goods, 
therefore,  the  price  cutter's  competi- 
tors can  present  no  ready  argument. 
Until  they  throw  out  this  brand,  and 
take  up  another  line,  the  'price  cut- 
ting' of  their  competitors  on  this 
brand  threatens  the  dealers'  actual  ex- 
istence. Trice  cutting*  on  popular- 
branded  goods,  therefore,  affects  their 
entire  national  distribution.  The  cap- 
ture by  the  price  cutter  of  his  com- 
petitor's customers,  under  these  cir- 
cumstances, is  seldom  due  to  any  en- 
during efficiency  on  the  part  of  the 
price  cutter.  More  often  it  is  only 
a  sudden  raid,  timed  by  the  price  cut- 
ter so  as  to  produce  the  greatest' pos- 
sible demoralization  and  stampede  of 
his  competitor's  trade,  not  only  in  the 
lines  on  which  he  is  cutting  prices  but 
also  in  all  other  lines,  and  executed 
at  a  large  initial  loss  to  the  price  cut- 
ter in  the  confidence  that,r  under  cover 
of  the  resulting  demoralization  and 
stampede,  he  can  more  than  recoup 
upon  other  lines.  So  immediate  and 
so  deadly  is  this  kind  of  'price  cutting' 
that  if  a  price  cutter  misses  killing 
his  dealer-competitor, — ^whom  he  gen- 
erally aims  to  kill  whenever  he  resorts 
to  this  kind  ,Qf  'price  cutting,' — ^he  not 
infrequently  kills,  and  always  seri- 
ously hurts,  the  manufacturer  of  the 
popular-branded  goods, — ^toward  whom 
the  price  cutter,  to  give  him  credit, 
seldom  has  any  real  ill  feeling  what- 
soever^  For  to  the  extent  that  the 
manufacturer  has  popularized  his 
brand  and.  developed  a  volume  of 
trade,  he  begins  to  suffer  the  moment 
that  dealc^rs  affected  by  the  'price  cut- 
ting' of  others  become  unable  to  han- 
dle the  goods  at  a  profit  and  cease  to 
handle  them  at  all.  The  manufac- 
turer's own  ability  to  distribute  eco- 
nomically then  stops.  He  cannot  na- 
tionally* distribute  his  goods  direct  to 
consumers — save,  perhaps,  in  the  case 
of  a  few  high-priced  articles— except 
at  a  vastly  increased  cost  as  compared 
with  the  normal  basis.  .  Since  the 
goods  are  all  identified  by  :  popular 
brands,  the  sensation  which  the  'price 
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cutter*  creates  at  the  expense  of  his 
competitoi^s  fixes  in  the  minds  of  con* 
Burners  crenerally  a  depreciated  price 
for  the  goods  on  the  shelves  of  all 
other  dealers  who  handle  them,  and 
prejudices  every  dealer  in  his  strug- 
gle to  obtain  among  his  own  trade  the 
reputation  for  being  an  efficient  and 
reliaBle  dealer.  Dealers  everywhere, 
therefore,  begin  to  avoid  the  goods 
like  pestilence;  distribution  falls  oflF, 
production  has  to  be  curtailed,  the 
manufacturer's  costs  increase,  and  his 
ability  to  continue  marketing  the 
goods  at  the  same  price  and  quality  is 
threatened,  so  that  through  the  result- 
ing loss  in  the  reputation  of  the  goods 
among  dealers  and  consumers  the 
manufacturer's  business  is  always 
seriously  hurt,  and  not  infrequently 
is  killed." 

So,  also,  in  deciding  United  States 
V.  Colgate  &  Co.  (reported  herewith) 
ante,  448,  in  the  court  below  (253 
Fed.  527),  it  was  said  by  WaddlU, 
District  Judge:  'It  cannot  be  said 
that  the  defendant  has  no  interest  in 
the  prices  at  which  its  goods  shall  be 
sold.  On  the  contrary,  it  had  a  vital 
interest,  in  so  far  as  cutting  the  same 
would  tend  to  demoralize  the  trade, 
and  might  have  been  more  injuriously 
affected  by  the  result  of  this  disor- 
ganization than  the  public  would  be 
benefited  by  a  temporary  reduction  in 
the  prices  of  its  products.  The  sale 
of  the  defendant's  particular  soaps 
cannot  be  said  to  be  a  necessity,  or 
that  the  same  bears  a  large  proportion 
to  the  entire  manufacture  of  soaps  of 
the  kind  and  grade  involved.  The  suc- 
cessful prosecution  of  the  defendant's 
business,  and  the  continued  use  of  its 
soap  by  the  public,  depend  upon  its 
ability  to  find  and  maintain  a  market 
for  its  output.  Price  cutting  would 
almost  inevitably  result  in  reducing 
the  defendant's  business  in  a  given 
community  to  only  those  engaged  in 
that  practice,  and  deprive  it  of  the 
patronage  of  th€  great  body  of  whole- 
salers and  retailers  engaged  in  what 
they  believed  to  be  a  fair  and  legiti- 
mate conduct  of  their  business.  It  by 
no  means  follows  thaty  in  the  end, 
the  public  would  be  benefited,  as  the 
price  cutter  could  easily  raise  prices 


after  the  demoralization  caused  by  his 
conduct  had  been  brought  about,  and 
profit  individually  by  so  doing.  What 
the  public  is  interested  in  is  that  only 
reasonable  and  fair  prices  shall  be 
charged  for  what  it  buys,  and  it  is 
not  claimed  that  the  defendant's  man- 
ner of  conducting  its  business  has  oth- 
erwise resulted." 

In  Fisher  Flouring  Mills  Co.  v. 
Swanson  (1913)  86  Wash.  649,  51 
L.R.A.(N.S.)  522,  187  Pac.  144,  it  is 
said :  "In  tiie  absence  of  a  monopoly, 
either  actual  or  potential,  aa  above 
defined,  a  contract  fixing  retail  prices 
to  the  consumer  cannot  have  an  effect 
appreciably  inimical  to  the  public  in- 
terest, because  it  cannot  fix  prices  at 
an  unreasonably  high  figure  without 
defeating  its  own  purpose  by  either 
signally  failing  to  maintain  the  fixed 
price,  or  putting  the  individual  manu- 
facturer out  of  business.  In  either 
case,  it  fails  to  restrict  competition. 
Either  the  consumers  will  not  buy  the 
product  at  the  price  fixed,  or,  if  they 
do,  the  high  price  will  stimulate  com- 
petitiOB  in  production  and  the  price 
will  inevitably  fall.  The  given  manu- 
facturer will  thus  be  compelled  to  ac- 
cept one  or  the  other  alternative.  He 
must  either  fix  the  price  to  cover  only 
a  reasonable  profit,  or  he  must  retire 
from  business;  and  this  for  the  simple 
reason  that,  in  the  absence  of  a  mo- 
nopoly, either  actual  or  potential,  of 
the  entire  supply,  the  natural  condi- 
tions of  trade  will  defeat  any  at^ 
tempted  restriction  of  competition. 
Under  our  present  competitive  system, 
the  public  is  as  vitally  interested  in 
the  maintenance  of  competition  in  the 
excellence  of  the  product  as  it  is  in 
the  competition  in  prices.  The  one 
is  as  essential  to  value  received  at 
any  price  as  the  other  Is  to  a  reason- 
able price  for  any  value.  Lacking 
either,  the  public  will  eventually  be 
the  loser,  either  in  quality  of  product 
or  in  enhancement  of  price,  which 
comes  to  the  same  thing.  No  sound 
public  policy  will  insist  upon  the  com- 
plete sacrifice  of  competition  in  one 
of  these  elements  to  competition  in 
the  other.  A  monopoly,  however,  ei- 
ther complete  or  approximate,  tends 
to  the  destruction  of  both;  hence  is 
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on  all  scores  against  public  policy. 
But  where  a  given  product  is  not  in 
the  hands  of  one  man  or  a  combina* 
tion  of  men»  there  is  no  monopoly* 
either  actual  or  proximate,  and  the 
public  has  no  interest  hostile  to  a 
contract  by  a  single  manufacturer 
among  many»  intended  and  reasonably 
calculated  to  enable  him  to  maintain 
an  unusual  standard  of  excellence  in 
that  part  of  the  aggregate  of  the 
given  product  which  he  puts  out.  On 
the  contrary,  the  public  interest,  so  far 
as  it  is  touched  by  the  contract,  is  in 
sympathy  with  it,  because  served  by 
it  .  •  .  Finally,  it  seems  to  us  an 
economic  fallacy  to  assume  that  the 
competition  which,  in  the  absence  of 
monopoly,  benefits  the  public  is  com- 
petition between  rival  retailers.  The 
true  competitton  is  between  rival  arti- 
cles, a  competition  in  excellence, 
which  can  never  be  maintained  if, 
through  the  perfidy  of  the  retailer  who 
cuts  prices  for  his  own  ulterior  pur- 
poses, the  manufacturer  is  forced  to 
compete  in  prices  with  goods  of  his 
own  production,  while  the  retailer  re- 
coups his  losses  on  the  cut  price  by 
the  sale  of  other  articles  at,  or  above, 
tiieir  reasonable  price.  It  is  a  fallacy 
to  assume  that  the  price  cutter  pock- 
ets the  loss.  The  public  makes  it  up 
on  other  purchases.  The  manufac- 
turer alone  is  injured,  except  as  the 
pablic  is  also  injured  through  the 
manufacturer's  inability,  in  the  face 
of  cut  prices,  to  maintain  the  excel- 
lence of  his  product.  Fixing  the  price 
on  all  brands  of  high  grade  flour  is  a 
very  different  thing  from  fixing  the 
price  on  one  brand  of  high  grade  flour. 
The  one  means  destruction  of  all  com- 
petition and  of  all  incentive  to  in- 
creased excellence.  The  other  means 
heightened  competition  and  intensified 
incentive  to  increased  excellence.  It 
will  not  do  to  say  that  the  manufac- 
turer has  no  interest  to  protect  by  con- 
tract in  the  goods  after  he  has  sold 
thenu  They  are  personally  identified 
and  morally  guaranteed  by  his  mark 
and  his  advertisement.  Mazetti  v. 
Armour  &  Co.  (1918)  76  Wash.  622, 
48  L.R.A.(N.S.)  218,  185  Pac.  633, 
Ann.  Cas.  1915C,  140.    His  reputation 


as  jt  manufacturer,  one  of  his  chief 
assets,  is  bound  up  in  them." 

Another  way  in  which  price  cutting 
may  operate  to  the  manufacturer's 
detriment  is,  that  other  dealers,  in- 
stead of  meeting  the  cut  price  and 
making  a  small  profit  or  no  profit  at 
all,  will  endeavor  to  persuade  their 
customers  to  purchase  something  else 
in  which  there  is  more  money  for  the 
dealers. 

Another  argument  in  favor  of  resale 
price  maintenance  is  that  it  enables 
the  small  producer  to  secure  for  him* 
self  the  advantages  which  otherwise 
might  only  be  achieved  by  one  with 
sufiiciently  large  capital  to  enable  him 
to  establish  a  system  of  actual 
agencies. 


The  arguments  against  it,  which 
are  enumerated  in  the  Annual  Report 
of  the  Federal  Trade  Commission  for 
the  fiscal  year  ending  June  30th,  1918, 
are  that:  (1)  The  power  to  fix  prices 
will  usually  be  abused  by  the  allow- 
ance of  too  large  profits;  (2)  resale 
price  maintenance  protects  and  en- 
courages inefiicient  jobbers  and  pre- 
vents elimination  in  the  overcrowded 
field  of  middlemen;  (8)  it  tends  to  se- 
cure the  co-operation  of  dealers  and 
to  prejudice  them  against  brands 
whose  prices  are  not  fixed;  (4)  it 
forces  other  dealers  to  attempt  the 
control  of  prices;  (5)  it  encourages 
general  standardization  of  prices  and 
elimination  of  normal  competition 
among  dealers;  and  (6)  it  forces  the 
ultimate  consumer  to  pay  higher  prices 
and  leaves  him  no  bargaining  power 
with  respect  to  the  article  concerned. 

In  the  arguments  which  are  made 
in  favor  of  price  control,  the  advan- 
tages accruing  to  the  manufacturer, 
and  the  evils  attendant  upon  permit- 
ting the  retailer  to  fix  his  own  price, 
are  doubtless  rather  highly  colored. 
Even  in  the  days  of  unrestricted  price 
cutting,  manufacturers  contrived  to 
remain  in  business  and  to  accumulate 
comfortable  fortunes ;  and  the  aggres- 
sive price  cutter  seldom,  if  ever,  suc- 
ceeded in  eliminating  competition. 
The  little  fish  were  not  invariably 
gobbled  up  by  the  big  ones,  but  pre- 
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served  their  existence  by  displayinfir 
superior  activity. 

Admitting,  however,  that  some  ad- 
vantage accrues  to  the  manufacturer 
from  the  maintenance  of  a  uniform  re- 
tail sale  price,  the  question  remains 
as  to  whether  a  fair  share  of  the  re- 
sultant benefits  is  returned  to  the  man 
who  foots  the  bill, — ^the  ultimate  con- 
sumer. The  benefit  claimed  to  be  re- 
ceived by  him  is  the  lowering  of  price 
incident  to  quantity  production,  and 
an  insurance  that  goods  sold  under  a 
tradename  will  maintain  a  uniform 
quality  which  the  manufacturer  will 
seek  not  only  to  maintain,  but  to  im- 
prove. But  unfortunately  these  claims 
are  not  always  justified  by  the  facts. 
The  consumer  does  not  always  share 
in  the  economies  -effeeted  by  increased 
production,  nor  does  the  quality  of 
branded  goods  remain  uniform.  The 
public  is  not  always  attracted  by  the 
equally  good  article  sold  at  a  less 
price»  or  by  the  better  article  at  the 
same  price,  but  is  prone  to  purchase 
the  article  which  it  has  been  in  the 
habit  of  buying,  or  which  is  most  ef- 
fectively advertised.  Accordingly  the 
manufacturer,  especially  when  con- 
fronted by  increased  coat  of  produc- 
tion, is  subjected  to  the  temptation  of 
attempting  to  preserve  his  margin  of 
profit  by  reducing  quality  and  increas- 
ing his  advertising  appropriation. 

h.  The  rebate  systen^, 

A  manufacturer  may  agree  to  allow 
a  rebate  to  those  who  will  maintain  a 
selling  price  indicated  by  him.  John 
D.  Park  &  Sons  Co.  v.  National  Whole- 
sale Druggists'  Asso.  (1903)  175  N,  Y. 
1,  62  L.R.A.  632,  96  Am.  St.  Rep.  678, 
67  N.  E.  136. 

A  contract  whereby  the  purchaser, 
in  consideration  of  a  certain  rebate, 
agrees  not  to  retail  goods  at  less  than 
the  trade  price  fixed  by  the  manufac- 
turer, is  not  void  as  being  in  restraint 
of  trade,  even  so  far  as  it  relates  to 
goods  which  may  be  purchased  of  oth- 
er dealers.  Clark  V.  Frank  (1885)  17 
Mo.  App.  602. 

An  agreement  between  the  vendor 
and  the  purchaser  of  certain  goods, 
that  if  the  purchaser  will  for  a  desig- 
nated period  buy  all  his  supply  ex- 
clusively from  the  vendor'^  distribut- 


ing agent,  and  will  not  resell  it  at  any 
lower  prices  than  the  list  prices  of 
such  distributing  agent,  the  vendor 
will,  upon  a  proper  certificate  of  such 
fact,  pay  a  rebate  to  such  purchaser^ 
is  not  in  restraint  of  trade,  since  it 
places  the  purchaser  under  no  con- 
tractual or  other  restraint  in  respect 
of  prices  at  which  the  goods  may  be 
resold,  but  simply  offers  an  induce- 
ment not  to  undersell  the  vendor'a 
agent,  and  only  secures  to  the  vendor 
a  reasonable  protection  in  his  busi- 
ness. Re  Greene  (1892)  52  Fed.  104. 
Nor  is  such  an  arrangement  a  viola- 
tion of  the  Federal  Anti-trust  Law,  as 
an  attempt  to  monopolise  interstate 
commerce.    Ibid. 

e.  The  contract  9ystewt^ 

X*  In  general, 
(a)  EseenUal  vaiUlU^. 

A  contract  is  not  necessarily  invalid, 
because  it  may  operate  in  restraint  of 
trade.  If  it  is  reasonable  as  between 
tdte  parties  themselves,  and  not  at 
variance  with  tiie  pablic  interest*  it 
will  be  recognized  and  enfbreed  by 
the  courts. 

In  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  (1911)  220  U.  S.  373» 
55  L.  ed.  502,  31  Sup.  Ct  Rep.  376»  it 
was  said  by  the  court,  through  Mr. 
Justice  Hughes:  "With  respect  to 
contracts  in  restraint  of  trade,  the 
earlier  doctrine  of  the  common  law 
has  been  substantially  modified  in 
adaptation  to  modern  conditions.  But 
the  public  interest  is  still  the  first 
consideration.  To  sustain  the  re- 
straint, it  must  be  found  to  be  rea- 
sonable both  with  respect  to  the  public 
and  to  the  parties,  and  that  it  is  lim- 
ited to  what  is  fairly  necessary  in  the 
circumstances  of  the  particular  case 
for  the  protection  of  the  covenantee. 
Otherwise  restraints  of  trade  are  void 
as  against  public  policy.  .  .  .  Pub- 
lic welfare  is  first  considered;  and  if 
it  be  not  involved  and  the  restraint 
upon  one  party  is  not  greater  than  pro- 
tection to  the  other  party  requires,  the 
contract  may  be  sustained.'' 

In  an  early  Ohio  case,  it  is  pointed 
out  that  the  cases  upon  tbe  question 
of  the  validity  of  contracts  in  restraint 
of  trade  may  be  separated  into  two 
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classes,  in  one  of  which  the  question 
is  whether  the  contracting  party  has, 
to  a  greater  extent  than  fairly  re- 
quired for  the  protection  of  his  private 
interests,  disabled  himself  from  car- 
lying  on  his  trade  or  business,  and  so 
not  only  deprived  society  of  a  useful 
member,  but  created  a  strong  prob- 
ability of  adding  to  its  burdens  by 
reason  of  idleness  or  crime.  The  pub- 
lic in  this  class  of  cases  is  affected 
only  indirectly,  through  the  individual 
contracting.  In  the  other  class,  the 
question  arising  upon  agreements 
creating  combinations  of  persons  en- 
gaged or  interested  in  the  same  kind 
of  business  is»  whether  their  object 
and  effect  are  directly  to  affect  the 
public  by  preventing  competition  and 
enhancing  prices.  In  the  first  class  of 
cases,  the  interests  of  the  public  and 
those  of  the  party  are  to  a  great  ex^ 
tent  the  same.  Both  forbid  any  re- 
striction of  his  earning  power  without 
an  equivalent,  and  this  is  the  reason 
why  only  a  i^ariial  restriction  is  per- 
mitted, and  that  only  for  a  valuable 
consideration.  In  th^,- second  class  of 
cases,  the  immediate  interests  of  the 
public  and  those  of  the  contracting 
parties  are  in  conflict.  The  former  de- 
sire lower,  and  the  latter  higher, 
prices.  Any  prevention  of  competition 
injures  the  public  in  this  regard.  But 
when  competition  becomes  so  great 
that  those  ^igaged  in  the  business 
cannot  carry  it  on  without  a  loss,  the 
public  becomes  exposjed  to  the  sa9ie 
danger  as  in  the  first  class.  The  law, 
therefore,  applies  an  analogous  rule. 
Those  engaged  in  any  trade  or  busi- 
ness may,  to  such  limited  extent  as 
may  be  fairly  necessary  to  protect 
their  interests,  enter  into  agreenients 
which  will  result  in  diminishing  com- 
petition, and  so  increasing  prices. 
Hoffman  v.  Brooks  (1884)  6  Ohio  Dec. 
Reprint,  1215. 

And  in  Fisher  Flouring  Mills  Co. 
T.  Swanson  (1913)  76  Wash«  649,  51 
LR.A.(N.S.)  522,  137  Pac.  144,  it  is 
said:  'In  considering  this  question 
much  confusion  may  be  avoided  by 
marking  the  distinction  not  always  ob- 
served in  the  adjudicated  cases  be- 
tween those  contracts  which,  since 
the  earliest  history  of  the  law  on  the 


subject,  have  been  designated  as  'con- 
tracts in  restraint  of  trade,'  and  those 
more  correctly  designated  as  'con- 
tracts in  restraint  of  competition.*  The 
term  'contracts  in  restraint  of  trade* 
has  so  long  been  applied  to  under- 
takings not  to  pursue  a  particular  pro- 
fession, trade,  or  business,  and  has 
so  thoroughly  acquired  that  conven- 
tional significance,  as  to  render  its 
use  in  any  other  connection  confusing. 
The  rules  relating  to  such  contracts 
are  of  long  standing  and  thoroughly 
established.  Such  contracts  are  valid 
only  when  restricted  as  to  time  and 
to  place,  and  when  reasonably  neces- 
sary to  the  protection  of  the  party  in 
whose  interest  they  are  made.  Con- 
versely stated,  such  contracts  when 
without  limit  as  to  time  or  place,  are 
invalid.  Long  v.  Towl  (1868)  42  Mo. 
545,  97  Am.  Dec.  355.  The  broader 
doctrine  inhibiting,  as  cpntrary  to 
public  policy,  *all  contracts  which,  by 
any  other  means,  tend  unreasonably  to 
restrict  competition,  is  of  much  more 
recent  development,  and  is  much  less 
thoroughly  settled.  This  doctrine  has 
to  do  with  the  rules  of  public  policy^ 
relating  to  control  of  markets.  See 
notes  to  Harding  v.  American  Glucose 
Co.  64  L.R.A.  738,  74  Am.  St.  Rep. 
238,  239;  Noyes,  Intercorporate  Rela- 
tions, §  336 ;  2  Eddy,  Combinations,  §§ 
719, 722;  Cooke,  Combinations,  Monop- 
olies ft  Labor  Unions,  2d  ed.  §  160. 
This  broader  doctrine  is  primarily  di- 
rected against  monopoly  in  any  form^ 
and  seeks  to  protect  the  public  interest 
by  holding  invalid  all  contracts  by 
which  monopoly  o|  a  given  market  may 
be  either  created  or  sustained,  or, 
as  such,  made  profitable  to  its  benefit 
ciaries,  where  the  right  to  make  ib^na 
is  not  incidental  to  a  legal  monopoly 
such  as  is  accorded  by  the  patent  laws. 
With  these  last  we  are  not  here  con- 
cemed.  It  is  manifest  that  in  case  of 
such  contracts  the  public  interest  is 
not  conserved  by  mere  limitations 
either  as  to  time  or  space.  The  pub- 
lic interest  can  only  be  secured  by  a 
Prohibition  of  all  contracts  having  a 
tendency  to  create  or  foster  monopoly 
by  a  control  of  any  given  market. 
Noyes,  Intercorporate  Relations,  2d 
ed.  §  357.    Since  limitations  of  time 
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and  space  do  not  serve  as  the  test  of 
the  validity  of  contracts  in  restraint 
of  competition,  the  test  must  be  sousrht 
in  the  reason  which  underlies  the  rule 
of  public  policy.  It  must  be  found  in 
the  tendency  of  the  given  contract  to 
control  the  given  market.  If  the  con- 
tract has  that  tendency,  it  is  against 
public  policy.  If  it  does  not  have 
that  tendency,  it  is  not.  In  applying 
this  test,  the  public  interest  is  always 
the  first  and  controlling  considera- 
tion." 

In  applying  these  principles  to  con- 
tracts by  which  a  manufacturer  has 
sought  to  control  the  resale  price  of 
his  product,  the  courts  have  reached 
various  conclusions. 

The  validity  of  such  contracts  is 
denied  on  the  ground  that  they  are  not 
reasonably  necessary  for  the  protec- 
tion of  the  manufacturer,  in  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons 
Co.  (1911)  220  U.  S.  373,' 56  L.  ed.  502, 
31  Sup.  Ct.  Rep.  376 ;  Boston  Store  v. 
American  Graphophone  Co.  (1918)  246 
U.  S.  8,  62  L.  ed.  551,  38  Sup.  Ct.  Rep. 
257,  Ann.  Cas.  1918C,  447;  John  D. 
Park  &  Sons  Co.  v.  Hartman  (1907) 
12  L.R.A.(N.S.)  135,  82  C.  C.  A.  ^58,1 
153  Fed,  24;  Waltham  Watch  Co.  v,^. 
Keene  (1913)  202  Fed.  225,  affirmed 
^without  opinion  in  (1913)  126  C.  C.  A. 
668,  209  Fed.  1007;  United  States  v. 
Kellogg    Toasted    Corn     Flake    Co. 

(1915)  222  Fed.  725,  Ann.  Cas.  1916A, 
78;  Ford  Motor  Co.  v.  Union  Motor 
Sales  Co.  (1917)  156  C.  C.  A.  584,  244 
Fed,  156;  Ford  Motor  Co.  v.  Benjamin 
E.  Boone  (1917)  156  C.  C.  A.  621,  244 
Fed.  885;  B.  V.  D.  Co.  v.  Isaac  (re- 
ported herewith)  ante,  440;  W.  T. 
Rawleigh  Medical  Co.  v.  Walker 
(1917)  —  Ala.  App.  — ,  77  So.  70 
(semble) ;  W.  H.  Hill  Co.  v.  Gray  ft 
Worcester  (1910)  163  Mich.  12,  30 
L.R. A.  (N.S.)  327, 127  N.  W.  803 ;  Stew- 
art V.  W.  T.  Rawleigh  Medical  Co. 

(1916)  58  Okla.  344,  L.R.A.1917A, 
1276,  159  Pac.  1187;  Hunt  v.  W.  T. 
Rawleigh  Medical  Co.  (1918)  —  Okla. 
— ,  176  Pac.  410. 

Other  courts  have  held  such  con- 
tracts valid  as  reasonably  necessary 
to  the  protection  of  the  good  will  of 
the  manufacturer,  and  not  injurious 
to  the  public  interest,  so  long  as  the 


restriction  does  not  cover  all  or  a  con- 
trolling fraction  of  a  given  commodity, 
and  the  price  fixed  is  fair  to  the  pub- 
lic in  that  it  furnishes  only  a  reason- 
able profit  to  the  contracting  parties, 
and  also  so  long  as  a  controlling  num- 
ber of  the  manufacturers  or  wholesale 
dealers  in  such  commodity  have  not 
made  identical  contracts  with  the  re- 
tailers in  such  locality.  See  Ford 
Motor  Co.  V.  Benjamin  E.  Boone  (1917) 
156  C.  C.  A.  621,  244  Fed.  335;  Grogan 
V.  Chaffee  (1909)  156  Cal.  611,  27 
L.R.A.(N.S.)  395,  105  Pac.  745;  D. 
Ghirardelli  Co.  v.  Hunsiker  (1912)  164 
Cal.  355,  128  Pac.  1041;  Munter  v. 
Eastman  Kodak  Co.  (1915)  28  CaL 
App.  660,  153  Pac.  737;  Garst  v.  Har- 
ris (1900)  177  Mass.  72,  58  N.  E.  174; 
Garst  V.  Charles  (1905)  187  Mass.  144, 
72  N.  E.  839;  Robert  H.  Ingersoll  & 
Bros.  V.  Hahne  &  Co.  (1917)  88  N.  J. 
Eq.  222,  101  Atl.  1030,  s.  c.  on  final 
hearing  (1918)  89  N.  J.  Eq.  332,  108 
Atl.  128;  Walsh  v.  Dwight  (1899) 
40  App.  Div.  513,  58  N.  T.  Supp.  91; 
Fisher  Flouring  Mills  Co.  v.  Swan- 
son  (1913)  76  Wash.  649,  51  Lit. A. 
(N.S.)  522, 137  Pac.  144 ;  Elliman  Sons 
&  Co.  V.  Carrington  &  Son  [1901]  2 
Ch.  (Eng.)  275,  70  L.  J.  Ch.  N.  S.  677, 
49  Week.  Rep.  532,  84  L.  T.  N.  S.  858; 
Dunlop  Pneumatic  Tyre  Co.  v.  Sel- 
fridge  &  Co.  [1915]  A.  C.  (Eng.)  847, 
8  B.  R.  C.  221,  [1915]  W.  N.  184,  84 
L.  J.  K.  B.  N.  S.  1680,  118  L.  T.  N.  S. 
386,  31  Times  L.  R.  899,  79  Sol.  Jo. 
439,  Ann.  Cas.  1915D,  714.  And  see 
also,  as  more  or  less  directly  recog- 
nizing the  validity  of  such  contracts, 
W.  T.  Rawleigh  Medical  Co.  v.  Osborne 
(1916)  177  Iowa,  208,  L.R.A.1917B, 
803,  158  N.  W.  566 ;  John  D.  Park  ft 
Sons  Co.  V.  National  Wholesale  Drug- 
gists' Asso.  (1896)  50  N.T.  Supp.  1064; 
John  D.  Park  &  Sons  Co.  v.  Nation- 
al Wholesale  Druggists'  Asso.  (1903) 
175  N.  Y.  1,  62  L.R.A.  632,  96  Am.  St. 
Rep.  578,  67  N.  E.  136;  National 
Phonograph  Co.  v.  Edison-Bell  ConsoL 
Phonograph  Co.  [1908]  1  Ch.  (Eng.) 
835,  6  B.  R.  C.  42,  77  L.  J.  Ch.  N.  S. 
218,  98  L.  T.  N.  S.  291,  24  Times  L.  R. 
201,— set  forth  infra. 

An  agreement  by  a  jobber  to  adhere 
to  prices  and  conditions  of  sale  pre- 
scribed by  the  manufacturer  is  illegal 
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where  such  contract  is  one  of  the  in- 
Btrumentalities  by  which  a  monopoly 
is  sought  to  be  secured.  Standard 
Sanitary  Mfg.  Co.  v.  United  States 
(1912)  226  U.  S.  20,  67  L.  ed.  107,  33 
Sup.  Ct.  Rep.  9,  affirming  (1911)  191 
Fed.  172. 

Territorial  restrictions  cannot  make 
valid  a  price  restriction  otherwise  in- 
valid. Ford  Motor  Co.  v.  Union  Motor 
Sales  Co.  (1917)  156  C.  C.  A.  684,  244 
Fed.  156. 

There  is  nothing  in  the  Clayton  Act 
of  October  15,  1914,  chap.  323,  38  Stat, 
at  L.  730,  Comp.  Stat.  §  8835A,  9  Fed. 
Stat  Anno.  2d  ed.  p.  730,  or  the  Fed- 
eral Trade  Commission  Act  (Act  of 
September  26, 1914,  chap.  311,  38  Stat 
at  L.  717,  Comp.  SUt  §  8836a,  4  Fed. 
Stat  Anno.  2d  ed.  p.  575),  validating 
price  restrictions  by  a  vendor  on  re- 
sale of  property  sold  absolutely  by 
him.  Ford  Motor  Co.  v.  Union  Motor 
Sales  Co.  (1917)  (Fed.)  supra. 


€}•■«■  smvp^vtimg  ike  Ti«w  tbat  eom*- 
ts»eUi  to  ••mtcol  prlees  are  Isvalid 
as  betmc  ia  iuid«»  rostrai»t  of  trmdm. 

In  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  &  Sons  Co.  (1911)  220  U.  S.  878, 
55  L.  ed.  502,  31  Sup.  Ct.  Rep.  876,  con- 
tracts between  a  manufacturer  of  pro- 
prietary medicines  and  the  dealers 
whom  he  permitted  to  sell  his  product, 
comprising  most  of  the  dealers  in  simi- 
lar articles  throughout  the  country, 
which  fixed  the  price  for  all  sales, 
whether  at  wholesale  or  retail,  were 
held  to  operate  as  a  restraint  of  trade, 
unlawful  both  at  common  law,  and,  as 
to  interstate  commerce,  under  the 
Anti-trust  Act  of  July  2,  1890.  The 
court  said:  'The  present  case  is  not 
analogous  to  that  of  a  safe  of  good 
will,  or  of  an  interest  in  a  business,  or 
of  the  grant  of  a  right  to  use  a  process 
of  manufacture.  The  complainant  has 
not  parted  with  any  interest  in  its 
business  or  instrumentalities  of  pro- 
duction. It  has  conferred  no  right  by 
virtue  of  which  purchasers  of  its  prod- 
acts  may  compete  with  it  It  retains 
complete  control  over  the  business  in 
which  it  is  engaged,  manufacturing 
what  it  pleases  and  fixing  such  prices 
for  its  own  sales  as  it  may  desire. 
Now  we  are  dealing  with  a  single 
transaction,  conceivably  uigrelated  to 


the  public  interest.  The  agreements 
are  designed  to  maintain  prices  after 
the  complainant  has  parted  with  the 
title  to  the  articles,  and  to  prevent 
competition  among  those  who  trade 
in  them.  The  bill  asserts  the  import- 
ance of  a  standard  retail  price,  and 
alleges  generally  that  confusion  and 
damage  have  resulted  from  sales  at 
less  than  the  prices  fixed.  But  the 
advantage  of  established  retail  prices 
primarily  concerns  the  dealers.  The 
enlarged  profits  which  would  result 
from  adherence  to  the  established 
rates  would  go  to  them,  and  not  to  the 
complainant.  It  is  through  the  in- 
ability of  the  favored  dealers  to  realize 
these  profits,  on  account  of  the  de- 
scribed competition,  that  the  com- 
plainant works  out  its  alleged  injury. 
If  there  be  an  advantage  to  the  manu- 
facturer in  the  maintenance  of  fixed 
retail  prices^  the  question  remains 
whether  it  is  one  which  he  is  entitled 
to  secure  by  agreements  restricting 
the  freedom  of  trade  on  the  part  of 
dealers  who  own  what  they  sell.  As 
to  this,  the  complainant  can  fare  no 
better  with  its  plan  of  identical  con- 
tracts than  could  the  dealers  them- 
selves if  they  formed  a  combination 
and  endeavored  to  establish  the  same 
restrictions,  and  thus  to  achieve  the 
same  result,  by  agreement  with  each 
other.  If  the  immediate  advantage 
they  would  thus  obtain  would  not  be 
sufiftcient  to  sustain  such  a  direct 
agreement^  the  asserted  ulterior  bene- 
fit to  the  complainant  cannot  be  re- 
garded as  sufiicient  to  support  its  sys- 
tem. But  agreements  or  combinations 
between  dealers,  having  for  their  sole 
purpose  the  destruction  of  competi- 
tion and  the  fixing  of  prices,  are  in- 
jurious to  the  public  interest  and  void. 
They  are  not  saved  by  the  advantages 
which  the  participants  expect  to  de- 
rive from  the  enhanced  price  to  the 
consumer.  People  v.  Sheldon  (1893) 
139  N.  Y.  251,  23  L.R.A.  221,  36  Am. 
St  Rep.  690,  34  N.  E.  785;  Judd  v. 
Harrington  (1893)  139  N.  Y.  105,  34 
N.  E.  790;  People  v.  Milk  Exch.  (1895) 
145  N.  Y.  267,  27  L.R.A.  437,  45  Am. 
St  Rep.  609,  39  N.  E.  1062;  United 
States  V.  Addyston  Pipe  &  Steel  *Co. 
(1898)  46  L.R.A.  122,  29  C.  C.  A.  141, 
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54  U.  S.  App.  723,  85  Fed.  271,  on  ap- 
peal in  (1899)  175  U.  S,  211,  44  L. 
ed.  186,  20  Sup.  Ct.  Rep.  96;  W.  W. 
Montague  &  Co.  v.  Lowry  (1904)  193 
U.  S.  38,  48  L.  ed.  608,  24  Sup.  Ct.  Rep. 
307;  Chapin  v.  Brown  Bros.  (1891)  83 
Iowa,  156,  12  L.R.A.  428,  32  Am.  St. 
Rep.  297,  48  N.  W.  1074;  Craft  v.  Mc- 
Conoughy  (1875)  79  111.  346,  22  Am. 
Rep.  171;  W.  H.  Hill  Co.  v.  Gray  & 
Worcester  (1910)  163  Mich.  12,  30 
L.R.A.(N.S.)  327,  127  N.  W.  803.  The 
complainant's  plan  falls  within  the 
principle  which  condemns  contracts  of 
this  class.  It,  in  effect,  created  a  com- 
bination for  the  prohibited  purposes. 
No  distinction  can  properly  be  made 
by  reason  of  the  particular  character 
of  the  commodity  in  question.  It  is 
not  entitled  to  special  privilege  or 
immunity.  It  is  an  article  of  com- 
merce, and  the  rules  concerning  the 
freedom  of  trade  must  be  held  to  ap- 
ply to  it.  Nor  does  the  fact  that  the 
margin  of  freedom  is  reduced  by  the 
control  of  production  make  the  pro- 
tection of  what  remains,  in  such  a 
case,  a  negligible  matter.  And  where 
commodities  have  passed  into  the 
channels  of  trade  and  are  owned  by 
dealers,  the  validity  of  agreements  to 
prevent  competition  and  to  maintain 
prices  is  not  to  be  determined  by  the 
circumstance  whether  they  were  pro- 
duced by  several  manufacturers  or  by 
one,  or  whether  they  were  previously 
owned  by  one  or  by  many.  The  com- 
plainant having  sold  its  product  at 
prices  satisfactory  to  itself,  the  pub- 
lic is  entitled  to  whatever  advantage 
may  be  derived  from  competition  in 
the  subsequent  traffic" 

Mr.  Justice  Holmes  dissented  upon 
the  ground  that  the  interests  of  the 
public,  at  least  where  the  necessities 
of  life  are  not  involved,  are  not  un- 
duly prejudiced  by  agreements  seek- 
ing to  maintain  a  fixed  retail  price, 
saying :  "The  only  question  is  wheth- ' 
er  the  law  forbids  a  purchaser  to  con- 
tract with  his  vendor  that  he  will  not 
sell  below  a  certain  price.  This  is 
the  important  question  in  this  case. 
I  suppose  that  in  the  case  of  a  single 
object,  such  as  a  painting  or  a  statue, 
the  right  of  the  artist  to  make  such  a 
stipulation  hardly  would  be  denied. 


In  other  words,  I  suppose  that  the 
reason  why  the  contract  is  held  bad 
is  that  it  is  part  of  a  scheme  embrac- 
ing other  similar  contracts,  each  of 
which  applies  to  a  number  of  similar 
things,  with  the  object  of  fixing  a  gen- 
eral market  price.  This  reason  seems 
to  me  inadequate  in  the  case  before 
the  court.  In  the  first  place,  by  a 
slight  change  in  the  form  of  the  con- 
tract the  plaintiff  can  accomplish  the 
result  in  a  way  that*  would  be  beyond 
successful  attack,  if  it  should  make 
the  retail  dealers  also  agents  in  law 
as  well  as  in  name,  and  retain  the 
title  until  the  goods  left  their  hands, 
I  cannot  conceive  that  even  the  pres- 
ent enthusiasm  for  regulating  the 
prices  to  be  charged  by  other  people 
would  deny  that  the  owner  was  acting 
within  his  rights.  It  seems  to  me  that 
this  consideration  by  itself  ought  to 
give  us  pause.  But  I  go  farUier. 
There  is  no  statute  covering  the  case; 
there  is  no  body  of  precedent  thatp  by 
ineluctable  logic  requires  the  conclu- 
sion to  which  the  court  has  come.  The 
conclusion  is  reached  by  extending  a 
certain  conception  of  pablic  policy  to 
a  new  sphere.  On  such  matters  we 
are  in  perilous  country.  I  think  that 
at  least  it  is  safe  to  say  that  tiie  most 
enlightened  judicial  policy  is  to  let 
people  manage  their  own  business  in 
their  own  way,  unless  the  ground  for 
interference  is  very  clear.  What, 
th^,  is  the  ground  upon  which  we  in- 
terf^e  in  the  present  case?  Of 
course,  it  is  not  the  interest  of  the 
producer.  No  one,  I  judge,  cares  for 
that.  It  hardly  can  be  the  interest  of 
subordinate  vendors,  as  there  seems 
to  be  no  particular  reason  for  prefer- 
ring them  to  the  originator  and  first 
vendor  of  the  product.  Perhaps  it 
may  be  assumed  to  be  the  interest  of 
the  consumers  and  the  public  On 
that  point  I  confess  that  I  am  in  a 
minority  as  to  larger  issues  than  are 
-concerned  here.  I  think  that  we  great- 
ly exaggerate  the  value  and  import- 
ance to  the  public  of  competition  in 
the  production  or  distribution  of  an 
article  (here  it  is  only  distribution) 
as  fixing  a  fair  price.  What  really 
fixes  that  is  the  competition  of  con- 
flicting desires.    We,  none  of  us,  can 
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have  as  much  as  we  want  of  all  tlie 
things  that  we  want.  Therefore,  we 
have  to  choose.  As  soon  as  the  price 
of  something  that  we  want  goes  above 
the  point  at  which  we  are  willing  to 
give  up  other  things  to  have  that»  we 
cease  to  buy  it  and  buy  something  else. 
Of  course,  I  am  speaking  of  things 
tiiat  we  can  get  along  without.  There 
may  be  necessaries  that  sooner  or 
later  must  be  dealt  with  like  short 
rations  in  a  shipwreck,  but  they  are 
not  Dr.  Miles's  medicines.  With  re- 
gard to  things  like  the  latter,  it  seems 
to  me  that  the  point  of  most  profitable 
returns  marks  the  equilibrium  of  so- 
cial desires,  and  determines  the  fair 
price  in  the  only  sense  in  which  I  can 
find  meaning  in  those  words*  The 
Dr.  Miles  Medical  Company  knows 
better  than  we  do  what  will  enable  it 
to  do  the  best  business.  We  must  as- 
sume its  retail  price  to  be  reasonable, 
for  it  is  so  alleged  and  the  case  is 
here  on  demurrer;  so  I  see  nothing  to 
warrant  my  assuming  that  the  public 
will  not  be  served  best  by  the  com- 
pany being  allowed  to  carry  out  its 
plan.  I  cannot  believe  that  in  the 
long  ran  the  public  will  profit  by  this 
court  permitting  knaves  to  cut.  rea- 
sonable prices  for  somue  ulterior  pur- 
pose of  their  own,  and  thus  to  impair, 
if  not  to  destroy,  the  production  and 
sale  of  articles  which  it  is  assumed  to 
be  desirable  that  the  public  should  be 
able  to  get." 

The  decision  of  the  Supreme  Court 
in  tiie  foregoing  case  is  followed  with- 
out discussion  in  Kellogg  Toasted 
Com  Flake  Co.  v.  Buck  (1918)  208 
Fed.  888. 

And  in  Boston  Store  v.  American 
Graphophone  Co.  (1918)  246  U.  &  8, 
62  L.  ed.  551, 88  Sup.  Ct.  Rep.  257,  Ann. 
Oas.  1918C,  447,  it  was  likewise  held 
that  a  contract  between  the  general 
sales  agent  of  a  manufacturer  and  a 
dealer  in  its  manufactured  product, 
restricting  the  price  at  which  such 
products  shall  be  resold,  is  contrary  to 
the  general  law,  and,  so  far  as  it  af- 
fects interstate  commerce,  a  contra- 
vention of  the  Federal  Anti-trust  Law. 

And  in  Ford  Motor  Co.  v.  Union  Mo- 
tor Sales  Co.  (1917)  156  C.  C.  A.  584, 
244  Fed.  156,  it  is  said  to  be  the  gen- 


eral and  well-settled  rule  that  a  sys- 
tem of  contracts  between  a  manufac- 
turer and  retail  dealers  by  which  the 
manufacturer,  in  connection  with  ab- 
solute sales  of  his  product,  attempts 
to  control  the  retail  prices  for  all  sales 
by  all  dealers,  eliminating  all  competi- 
tion and  fixing  the  amount  which  the 
ultimate  purchaser  shall  pay,  amounts 
to  a  restraint  of  trade,  and  is  invalid 
both  at  common  law,  and,  so  far  as  it 
affects  interstate  commerce,  under  the 
Sherman  Anti-trust  Act 

In  Stewart  v.  W.  T.  Rawleigh  Med- 
ical Ck>.  (1916)  58  Okla.  344,  L.R.A. 
1917A,  1276,  159  Pac.  1187,  it  is  said 
that  the  general  rule  is  well  settled 
that  a  system  of  contracts  between 
manufacturers,  jobbers,  and  retailers, 
by  which  the  manufacturer  attempts 
to  control  the  prices  for  all  sales  by 
all  retailers,  at  wholesale  or  retail, 
whether  purchasers  or  subpurchasers, 
eliminating  all  competition  and  fixing 
the  amount  which  the  consumers  shall 
pay,  amounts  to  restraint  of  trade,  and 
is  invalid,  both  at  common  law,  and,  so 
far  as  it  affects  interstate  commerce, 
under  the  Sherman  Anti-trust  Act, — 
citing  United  States  v.  Kellogg 
Toasted  Com  Flake  Co.  (1915)  222 
Fed.  725,  Ann.  Cas.  1916A,  78.  And 
this  decision  is  followed  in  Hunt  v. 
W.  T.  Rawleigh  Medical  Co.  (1918)  — 
Okla.  — ,  176  Pac.  410. 

One  who  parts  with  the  title  to  mer- 
chandise has  no  further  concern  with 
the  price  at  which  it  may  be  resold. 
B.  v.  D.  Ca  v.  Isaac  (reported  here- 
with) ante,  440. 

Public  policy  forbids  the  aflSxing  of 
a  condition  to  the  sale  of  an  article 
whereby  the  purchaser  and  dealer 
must  sell  at  a  price  fixed  by  the  manu- 
facturer. Waltham  Watch  Co.  v. 
Keene  (1918)  202  Fed.  225,  affirmed 
without  opinion  in  (1913)  126  C.  C.  A. 
668,  209  Fed.  1007,  writ  of  certiorari 
denied  in  (1914)  282  U.  S,  724,  58  L. 
ed.«815,  84  Sup.  Ct.  Rep.  602. 

In  John  D.  Park  &  Sons  Co.  v.  Hart- 
man  (1907)  82  C.  C.  A.  158, 153  Fed*  24, 
reversing  on  this  point  (1906)  145 
Fed.  358,  12  L,R.A.(N.S.)  135,  it  was 
held  that  a  system  of  contracts  where- 
by a  manufacturer,  who  required 
wholesalers  handling  his  products  to 
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resell  for  a  certain  price  and  only  to 
such  dealers  as  should  contract  with 
the  manufacturer  to  maintain  the  re- 
tail price,  the  effect  of  which  was  to 
destroy  competition  between  whole- 
salers and  retailers  of  his  goods,  was 
not  shown  to  impose  only  such 
restraints  as  are  necessary  to  pro- 
tect the  manufacturer  by  averments 
that  the  competition  theretofore  in 
force  had  "demoralized,"  "confused," 
"troubled,"  and  "damaged"  complain- 
ant's business.  The  court,  speaking 
through  Judge  Lurton,  said:  "The 
general  averment  that,  under  the  'cut- 
rate'  plan  of  doing  business,  demoral- 
ization and  damage  resulted,  while, 
under  the  'contract  system'  enlarged 
sales  and  increased  emoluments  have 
and  will  follow,  does  not  answer  the 
question  as  to  why  such  covenants  are 
necessary  td  protect  complainant 
against  consequences  which  may  fair- 
ly require  protection.  Looking  to  the 
averments  of  the  bill  as  a  whole,  and 
to  the  scheme  of  business  as  disclosed 
by  the  contracts  themselves,  we  can- 
not escape  the  conclusion  that  the 
covenants  restricting  sales  and  resales 
have  as  their  prime  object  the  sup- 
pression of  competition  between  those 
who  buy  to  sell  again.  Any  benefit  to 
the  retained  business  to  result  from 
them  is  manifestly  but  an  incident  of 
the  main  purpose,  which  is  to  benefit 
his  vendees  and  subvendees  by  break- 
ing down  their  competition  with  each 
other.  Restraints  which  might  be  up- 
held if  ancillary  to  some  principal  con- 
tract cannot  be  enforced  if,  when  un- 
masked, they  appear  to  be  the  main 
purpose  of  the  contract,  and  not 
subordinate.  The  covenants  in  the 
contracts  signed  by  the  retailers 
are  not  even  collateral  to  any  sales 
by  the  complainant,  but  to  sales 
made  by  the  wholesalers.  Although 
they  run  to  the  complainant,  their 
prime  purpose  is  neither  the  protec- 
tion of  the  retained  business  of  the 
complainant,  nor  of  the  wholesaler,  but 
only  to  prevent  competition  between 
retailers.  Covenants  protecting  the 
seller  of  property  against  the  competi- 
tion of  the  buyer,  by  its  use  against 
the  business  retained  by  the  seller, 
which  are  upheld  if  not  wider  than 


necessary  for  the  purpose,  have  been 
covenants  where  the  main  purpose  has 
been  to  protect  the  seller  himself 
against  competition  directed  against 
his  retained  business.  No  instance 
has  been  called  to  our  attention  where 
the  main  purpose  and  principle,  if  not 
only  result,  is  to  protect  buyers 
against  the  competition  of  each  other. 
If  such  a  principle  shall  find  lodgment 
in  the  law,  it  must  be  upon  economic 
reasons  which  are  in  conflict  with 
those  which  now  prevail.  The  single 
direct  effect  of  the  'system  of  con- 
tracts' is  to  limit  and  restrain  the 
right  of  each  wholesaler  and  each  re- 
tailer to  transact  business  in  the 
ordinary  way.  Each  obtains  a  price  en- 
hanced by  the  'system'  over  the  'cut- 
rate'  or  'cut-price'  method  which  had 
before  prevailed,  and  which  it  was  the 
object  of  the  new  plan  to  abolish.  It 
may  be  that  sales  went  on  as  before, 
but  at  a  higher  price  to  the  consumer 
than  would  otherwise  have  been  paid." 

In  W.  T.  Rawleigh  Medical  Co.  v. 
Walker  (1917)  —  Ala.  App.  — ,  77  So. 
70,  the  court,  although  finding  it  un- 
necessary to  decide  the  question,  ex- 
pressed the  opinion  that  a  provision  in 
a  contract  by  which  one  party  agrees 
to  sell  the  ether  on  credit  and  at 
Wholesale  prices,  for  resale  to  consam- 
ers,  certain  articles  manufactured  and 
put  up  by  it,  that  such  goods  should  be 
resold  only  at  regular  retail  prices,  to 
be  indicated  by  the  manufacturer,  was 
void  as  tending  to  place  a  burden  upon 
the  alienation  of  property  not  neces- 
sary for  the  protection  of  the  parties. 

But  compare  W.  T.  Rawleigh  Medi- 
cal Co.  V.  Osborne  (1916)  177  Iowa, 
208,  L.R.A.1917B,  SOS,  168  N.  W.  566, 
as  set  out  under  catchline,  "Cases  sup- 
porting the  view  that  contracts  to  con- 
trol prices  may  be  valid." 

In  W.  H.  Hill  Co.  v.  Gray  &  Worces- 
ter (1910)  163  Mich.  12,  30  L.R.A. 
(N.S.)  827,  127  N.  W.  803,  the  court, 
adopting  the  reasoning  in  John  D. 
Park  &  Sons  Co.  v.  Hartman  (1907)  12 
L.R.A.(N.S.)  135,  82  C.  C.  A.  158,  163 
Fed.  24,  held  that  a  system  of  con- 
tracts by  which  a  manufacturer  of 
medicine  under  a  secret  formula  un- 
dertakes to  control  the  retail  price  by 
fixing  the  price  at  which  it  shall  be 


ANNO,— RESALE  PRICE  CONTROL. 


46ff 


sold,  and  the  dealers  who  may  secure 
it,  is  void  as  in  restraint  of  trade. 

Where  commodities  have  passed  into 
the  channels  of  trade  and  are  owned 
by  dealers,  the  validity  of  agreements 
to  fix  and  control  the  price  paid  there- 
for by  the  consumer  Is  not  determined 
by  the  circumstance  whether  they 
were  produced  by  several  manufac- 
turers or  by  one,  or  whether  they 
were  previously  owned  by  one  or  by 
many.  The  manufacturer  having  sold 
its  product  at  prices  satisfactory  to  it- 
self, the  public  is  entitled  to  whatever 
advantage  may  be  derived  from  compe- 
tition in  the  subsequent  traffic.  Stew- 
art V.  W.  T.  Rawleigh  Medical  Co. 
(1916)  58  OUa.  S44,  L.R.A.1917A, 
1276,  169  Pac.  1187. 

In  Stewart  v.  W.  T.  Rawleigh  Medi- 
cal Co.  (Okla.)  supra,  it  is  said:  ''Re- 
curring to  the  facts  of  the  case  at 
hand,  it  will  be  seen  that  plaintiffs 
plan  or  scheme  of  sale  of  its  manufac- 
tured products  eliminated  all  form  of 
competition  therein.  Its  goods  were 
sold  only  to  those  who  entered  into  a 
contract  to  sell  to  the  consumer  at  the 
prices  fixed  by  plaintiff.  While  but 
a  single  contract  is  involved  here, 
it  was  admitted  that  the  plaintiff 
transacted  business  only  in  pursuance 
of  like  contracts.  It  was  shown  that 
the  medical  company  had  a  capital  and 
surplus  of  over  $1,000,000  invested  in 
its  business,  and  that  an  'army  of  Raw- 
leigh men'  was  engaged  in  selling  its 
products  throughout  the  United 
States.  There  was  no  competition  in 
its  products  between  its  so-called 
agents  and  others,  for  its  sales  were 
confined  to  those  who  entered  into  its 
restrictive  contracts.  There  was,  or 
could  be,  no  competition  between  its 
so-called  salesmen,  and  in  no  other 
means  than  through  a  purchase  from 
such  salesmen  could  the  consumer  buy 
its  products.  The  contracts  left  no 
room  for  the  usual  competition  be- 
tween the  dealers  in  the  products  sold 
by  plaintiff;  and  this  was  the  obvious 
purpose  of  the  plan.  It  was  not 
shown,  nor  can  we  conceive  it  to  be  the 
case,  that  the  restraints  fixed  by  the 
manufacturer  upon  the  price  to  be 
paid  by  the  consumer  were  necessary 
to  its  retained  business,  and  therefore 
7  A.L.R. — 30. 


ancillary  to  the  principal  purpose  of 
the  agreement;  but,  on  the  other  hand,, 
the  plain  effect  of  its  system  of  con- 
tracts was  to  destroy  all  competition 
in  the  sale  of  its  manufactured  prod-  « 
ucts.  Well  may  we,  in  this  connection,, 
use  the  language  of  the  court  in  John 
D.  Park  &  Sons  Co.  v.  Hartman  (1907) 
•12  L.R.A.(N.S.)  185,  82  C.  C.  A,  158^ 
168  Fed.  24.  Now,  in  what  way  is  only 
a  fair  protection  afforded  the  interests 
of  complainant  by  stifling  all  competi- 
tion between  the  jobbers  of  the  United. 
States  who  deal  in  complainant's 
preparations?  In  what  way  are  the 
covenants  which  forbid  them  to  resell 
to  anyone  who  will  buy  "necessary,''  to 
use  Judge  Taff s  phrase,  "to  protect 
the  covenantee  in  the  enjoyment  of  the 
legitimate  fruits  of  the  contract,  or  to 
protect  him  from  the  dangers  of  an  un- 
just use  of  those  fruits  by  the  other 
party?"  In  what  way  are  covenants 
which  compel  retailers  to  maintain 
prices,  to  quote  Chief  Justice  TindaU 
"such  only,  as  to  afford  a  fair  protec* 
tion  to  the  interests  of  the  party  in 
favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  inter- 
ests of  the  public  V  Homer  v.  Graves 
(1831)  7  Ring.  785,  181  Eng.  Reprint, 
284,  5  Moore  &  P.  768,  9  L.  J.  C.  P.  192. 
To  sustain  the  validity  of  the  restric- 
tive agreements  o1  plaintiff  would  be 
to  give  effect  to  a  system  of  doing  busi- 
ness by  which  all  the  sales  of  all  its 
products  would  be,  under  all  circum- 
stances»  controlled  by  it.  Applied  to 
modern  conditions,  the  public  interest 
is  of  first  importance  in  determining 
the  validity  of  contracts  in  restraint  of 
trade.  If  the  restraint  is  sustained,. 
it  can  only  be  in  cases  where  it  is 
found  to  be  reasonable  both  with 
respect  to  the  public  and  to  the  par- 
ties, and  that  it  is  limited  to  what  is 
fairly  necessary  in  the  circumstances 
of  the  particular  ease,  for  the  protec- 
tion of  the  covenantee.  The  fact  that 
here  there  was  no  agreement  between 
different  manufacturers,  wholesalers,, 
jobbers,  or  others,  to  fix  and  maintain 
a  selling  price,  is,  in  the  language  of 
Justice  Hughes  in  Dr.  Miles  Medical 
Co.  v.  John  D.  Park  &  Sons  Co.  (1911) 
220  U,  S.  373,  55  L.  ed.  502,  81  Sup.  Ct. 
Rep.  876,  unimportant.     In  that  case 
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it  waB  said:  The  bill  asserts  the 
importance  of  a  standard  retail  price, 
and  alleges  generally  that  confu- 
sion and  damage  have  resulted  from 
sales  at  less  than  the  prices  fixed. 
But  the  advantage  of  established 
retail  prices  primarily  concerns  the 
dealers.  The  enlarged  profits  which 
would  result  from  adherence  to  the 
established  rates  would  go  to  them, 
and  not  to  the  complainant.  It  is 
through  the  inability  of  the  favored 
dealers  to  realize  these  profits,  on 
account  of  the  described  competi- 
tion, that  the  complainant  works  out 
its  alleged  injury.  If  there  be  an  ad- 
vantage to  a  manufacturer  in  the  main- 
tenance of  fixed  retail  prices,  the  ques- 
tion remains  whether  it  is  one  which 
he  is  entitled  to  secure  by  agreements 
restricting  the  freedom  of  trade  on  the 
part  of  the  dealers  who  own  what  they 
sell.  As  to  this,  the  complainant  can 
fare  no  better  with  its  plan  of  identi- 
cal contracts  than  could  the  dealers 
themselves  if  they  formed  a  combina- 
tion and  endeavored  to  establish  the 
same  restrictions,  and.  thus  to  achieve 
the  same  result,  by  agreement  with 
each  other.  If  the  immediate  advan- 
tage they  would  thus  obtain  would  not 
be  sufficient  to  sustain  such  a  direct 
agreement,  the  asserted  ulterior  bene- 
fit to  the  complainant  cannot  be  re- 
garded as  sufficient  to  support  its  sys- 
tem." 

CSmses   supportlas  the  view  that  oon- 
traets  to  eontrol  pviees  may  be  Talid. 

Where  the  view  is  taken  that  con- 
tracts to  control  prices  may  be  valid, 
the  question  where  the  line  is  to  be 
drawn  between  a  lawful  and  unlaw- 
ful restriction  of  competition  must  de- 
pend largely  upon  the  facts  and  cir- 
cumstances of  each  case;  and  this  fact 
makes  it  difficult  to  state  by  definition, 
except  in  the  broadest  way,  any  rule 
for  determining  the  validity  of  a  con- 
tract looking  toward  the  maintenance 
of  a  fixed  retail  price.  Fisher  Flour- 
ing Mills  Co.  V.  Swanson  (1913)  76 
Wash.  649,  51  L.R.A.(N.S.)  522,  187 
Pac.  144. 

In  Fisher  Flouring  Mills  Co.  v. 
Swanson  (Wash.)  supra,  the  court, 
after  alluding  to  the  difficulty  of  lay- 
ing down  the  rule  by  which  the  valid- 


ity of  such  a  contract  is  to  be  deter- 
mined, said:  ^'Perhaps  the  following 
is  as  near  a  complete  definition  as  we 
can  formulate  from  the  adjudicated 
cases:  Contracts  fixing  prices  as  in- 
cidental to  some  main  contract,  and 
involving  less  than  a  controlling  part 
of  a  given  commodity  in  a  given 
market,  not  proceeding  from,  nor  tend- 
ing to  create,  or  to  maintain,  a  mo* 
nopoly,  will  be  sustained  when  the  re- 
striction is,  under  the  circumstances 
of  the  particular  case,  reasonable  in 
reference  to  the  interests  of  the  par- 
ties, and  reasonable  in  reference  to  the 
interests  of  the  public ;  that  is  to  say, 
when  the  price  fixed  is  fairly  neces- 
sary to  the  protection  of  the  cove- 
nantee, and  fair  to  the  public  in  that  it 
furnishes  only  a  reasonable  profit  to 
the  contracting  parties.  Lacking 
these  elements,  such  contracts  are  in- 
valid as  contrary  to  public  policy.^' 

Under  an  economic  system  founded 
apon  competition,  every  general  re- 
striction— that  is,  every  restriction 
covering  all  or  a  controlling  fraction  of 
a  given  commodity — ^is  essentially  un- 
reasonable, being  neither  fairly  neces- 
sary to  the  protection  of  the  manufac- 
turer, who  already  has  a  monopoly,  nor 
beneficial  to  the  public,  because  it  does 
not  tend  to  create  an  incentive  to  in- 
crease the  excellence  of  the  product  in 
order  to  maintain  the  better  price. 
Ibid. 

The  fact  that  the  contract  does  not 
involve  the  whole  of  the  product  to 
which  it  relates,  as  in  cases  where  the 
manufacturer  is  not  the  sole  producer 
of  that  product,  is  material  in  the  de- 
termination of  the.  question  whd^her 
such  restraint  of  trade  as  results  from 
the  contract  is  such  as  to  render  the 
contract  void  as  imposing  an  unrea- 
sonable restraint.  D.  Ghirardelli  Go. 
V.  Hunsicker  (1912)  164  CaL  3^,  128 
Pac,  1041. 

If  a  controlling  number  of  manufac- 
turers or  wholesale  dealers  in  a  given 
commodity  should  make  identical  con- 
tracts with  the  retailers  in  a  given 
locality,  as  the  result  of  an  agreement 
between  them  all,  such  contracts 
would  be  invalid  as  in  aid  of  a  com- 
bination in  restraint  of  competition. 
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JPisher  Flouring.  Mills  Co.  y.  Swanson 
(Wash.)  supra. 

But  the  possibility  that  all,  or  nearly 
■all,  of  the  dealers  in  a  given  commod* 
ity  in  a  given  area,  have  made  con- 
tracts of  the  same  character  with  all 
retailers  for  the  maintenance  of  a 
fixed  retail  price  for  their  products  is 
too  remote  to  furnish  a  reason  for 
declaring  a  contract  with  a  single 
manufacturer,  who  has  no  monopoly  or 
Approximation  thereto,  void.    Ibid. 

The  validity  of  a  condition  that  the 
dealer  shall  adhere  to  the  retail  sell- 
ing price  fixed  by  the  manufacturer  is 
sustained  in  Ford  Motor  Co.  v.  Ben- 
jamin E.  Boone  (1917)  156  C.  C.  A. 
621,  244  Fed.  335,  in  which  it  is^ said: 
"It  being  a  well-recognized  principle 
of  law  that  the  vendor  Hiay  retain  title 
to  the  thing  sold  until  the  full  stip- 
ulated consideration  therefor  shall 
have  been  paid  (Bailey  v.  Baker  Ice 
Mach.  Go.  (1915)  239  U.  &  268,  60  L. 
ed.  275,  36  Sup.  Ct.  Rep.  50),  it  would 
seem  that,  if  we  are  to  hold  the  stip- 
ulation to  that  effect  in  this  contract 
invalid,  it  must  be  because,  under  the 
circumstances  of  the  case,  such  a 
transaction  would  be  violative  of  some 
rule  or  principle  of>  public  policy. 
But,  when  the  conditions  are  analyzed, 
what  public  interest  would  be  sub- 
served by  striking  down  the  contract 
and  thwarting  the  intent  of  the  parties 
thereto?  As  already  suggested,  it 
would  be  entirely  possible  for  the 
plaintiff  to  accomplish  all  the  objects 
which  it  seeks  under  the  present  plan, 
by  marketing  its  product  through  its 
own  agencies^  so  constituted  that  there 
could  be  no  doubt  that  its  salesmen 
were  its  agents  merely,  and  not 
vendees.  But,  were  it  otherwise,  what 
benefit  would  result  to  the  public  by 
opening  the  door  for  the  bushwhacking 
competition  which,  and  which  only,  is 
likely  to  follow?  It  is  to  be  borne  in 
mind  that  the  plaintiff  has  no  mo- 
nopoly of  the  automobile  business,  but 
only  of  one  out  of  almost  innumerable 
kinds  of  cars,  all  differing  in  detail 
one  from  the  other,  but  of  the  same 
general  type  and  all  designed  to  be 
used  ixtlhe  same  general  manner,  and 
for  the  same  general  purpose.  If,  as 
was  admitted  to  be  the  fact  in  Motion 


Picture  Patents  Co.  v.  Universal  Film 
Mfg.  Co.  (1917)  243  U.  S.  502,  61  L.  ed. 
871,  LJI.A.1917E,   1187,  87  Sup.   Ct. 
Rep.  416,  Ann.  Cas.  1918A,  959,  the 
plaintiff's  car  were  wholly  indispensa- 
ble to  the  carrying  on  of  a  great  indus- 
try, and  if  its  plan  of  marketing  were 
such  as  to  constitute  an  instrument  of 
oppression    or    favoritism,    then    the 
courts  should  perhaps  be  astute  to 
discover  means  by  which  to  disorgan- 
ize its  system  and  to  encourage  com- 
petitive effort  as  between  the  salesmen 
or  distributors  of  its  product;  but  such 
is  not  the  case.    Whatever  its  merits, 
the  Ford  car  is  not,  except  in  the  most 
remotely  relative  sense,  essential  to 
the  well-being  of  the  public  or  any 
group    thereof,    or    any    individual. 
There  are  otiier  automobiles  in  great 
variety  available  to  anyone  who  has 
need  and  desires  to  purchase,  some 
cheaper,  some  more  expensive,  some 
less  ^cient,  some  more  efficient,  some 
less  attractive  in  appearance,  others 
more  attractive.    Cole  Motor  Gar  Ck). 
V.  Hurst  (1916;  C.  C.  A.  Btfa  C.)  142 
C.  C.  A.  672,  228  Fed.  280.    Obviously, 
therefore,  the  public  already  has  com- 
petition to  the  fullest  extait  desirable ; 
not  a  competition  entailing  the  waste 
of  duplication  and  overlapping  effort 
in  mariceting  the  product,  wit^  sporad- 
ic price  cutting  of  an  irrational  sort, 
but  the  competition  of  many  products, 
each    independently    seeking    public 
favor,  against  one  of  like  oharaoter, 
but  slightly  different.     Is  not  each 
manufacturer  now  under  the  highest 
sort  of  pressure  from  without?    Must 
it  not  be  alert  to  discover  new  im- 
provements and  conveniences  and  to 
keep  down  to  the  minimum  the  cost  of 
construction  and  distribution?  .  It  is 
a  matter  of  pub]ic  knowledge  that  for- 
tunes are  spent  in  advertising  these 
competitive  products,  in  an  effort  to 
attract   and    cultivate   public    favor. 
Under  such  conditions  will  the  public 
be  benefited  by  requiring  the  manufac- 
turer to  assume  the  further  burden  of 
•  internal   guerrilla   competition,   with 
.  the    confusion    and    waste    entailed 
thereby?    It  is  futile  to  say  thtft  such 
a  burden  will  fall  not  upon  the  manu- 
facturer or  the  public,  but  upon  the 
local  dealer  or  distributor.    If  there 
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were  ten  dealers  selling  Ford  cars  in 
Portland,  where  there  is  now  but  one, 
would  not  the  expense  of  marketing  be 
greatly  increased,  and  if,  as  is  con- 
tended, the  contract  under  considera- 
tion is  harsh  to  the  'dealer,'  does  it  not 
follow  that,  with  the  trade  divided  into 
ten  parts,  and  with  the  expense  of 
rentals  and  personal  service  multi- 
plied, the  price  of  the  car  to  the  public 
would  increase?  Does  anyone  suppose 
that  such  dealers  would  for  any  con- 
siderable length  of  time  cut  the  price? 
In  the  light  of  experience,  is  it  not  so 
probable  as  virtually  to  amount  to  a 
certainty  that  the  prices  would  soon 
reach  a  common  level,  and  that  level 
would  be  higher  than  the  present  one? 
Upon  the  other  hand,  will  the  public 
not  have  the  benefit  of  the  freest  and 
most  effective  competition  if  each 
patentee  manufacturer  of  automobiles 
is  permitted  to  market  his  product  in 
his  own  way?  May  it  not  be  assumed 
that,  impelled  by  considerations  of 
self-interest,  he  will  select  the  most 
economical  method,  and  that  the  keen 
and  vigorous  competition  of  innumer- 
able other  manufacturers  will  force 
him  to  give  to  the  public  the  major 
benefit  arising  from  his  economies? 
At  least,  we  do  not  think  that  we  would 
be  warranted  in  holding  that  the  con- 
tract here  is  inherently  vicious.  If,  in 
fact,  it  is  prejudicial  to  the  public  in- 
terest because  to  an  unreasonable  de- 
gree it  operates  in  restraint  of  trade 
and  interferes  with  the  free  play  of 
wholesome  competition,  the  defend- 
ants may  plead  and  show  the  facts. 
When  we  come  to  consider  the  decided 
cases,  we  find  that  no  decision  cited  by 
either  party  from  the  Supreme  Court 
of  the  United  States  involves  the  pre- 
cise question,  and  that  court,  it  is  to 
be  noted,  appreciating  from  an  early 
day  the  growing  complexity  of  our  in- 
dustrial life  and  the  importance  of 
curtailing  the  liberty  of  contract  only 
in  so  far  as  positive  law  or  consider- 
ations of  public  policy  might  from  time 
to  time  clearly  require,  has  been  care- 
ful to  limit  its  decisions  strictly  to  the 
matters  directly  in  issue.  Adams  v. 
Burke  (1873)  17  Wall.  (V.  S.)  453,  21 
L.  ed.  700;  Bauer  v.  O'Donnell  (1913) 
229  U.  S.  1,  57  L.  ed.  1041,  50  L.R.A. 


(N.S.)  1185,  33  Sup.  Gt.  Rep.  616,  Ann* 
Cas.  1915A,  150.  And  in  reading  the 
cases  these  considerations  should  be 
kept  in  mind:  There  is  no  attempt 
here  to  bind  the  purchasing  public  by 
a  mere  notice  attached  to  the  machine, 
nor  is  there  any  claim  that  a  patent  is 
of  such  force  that  a  violation  of  the 
warning  or  the  provisions  of  a  notice 
of  that  character  constitutes  an  in- 
fringement. If  involved  at  all,  the 
rights  of  the  public  are  only  remotely 
affected.  The  issue  is  between  the 
patentee  manufacturer  and  the  con- 
signee, who  have  expressly  contracted 
with  each  other.  In  the  second  place, 
as  we  have  se^i,  the  plaintiff  is  not  in 
the  exclusive  control  of  a  useful  or 
desirable  article  of  commerce,  wheth- 
er patented  or  copyrighted,  for  which 
there  is  no  substantial  substitute;  that 
is,  it  is  without  the  power  to  oppress 
the  public  by  fixing  grossly  excessive 
prices  or  imposing  onerous  and  unrea- 
sonable conditions  upon  the  use  of  its 
product.  It  controls  but  one  of  many 
similar  devices  which  may  be  pur- 
chased upon  the  open  market.  In  the 
third  place,  the  plaintiff  makes  no  at- 
tempt to  restrain  trade  in  unpatented 
or  copyrighted  articles  of  commerce 
by  requiring  the  use  thereof  upon  or  in 
connection  with  its  cars.'' 

In  Grogan  v.  Chaffee  (1909)  15« 
CaL  611,  27  L.R.A.(N.S.)  395,  105  Pac. 
745,  it  was  held  that  a  contract  by  one 
producing  olive  oil,  with  persons  sell- 
ing it  at  retail,  that  they  will  maintain 
the  price  fixed  by  him,  was  not  void  as 
in  restraint  of  trade.  The  court  said 
that  the  producer  was  in  the  first  in- 
stance under  no  obligation  to  sell  his 
oil,  and  when  he  did  sell  it  he  had  the 
right  to  exact  as  part  of  the  considera- 
tion for  the  sale  h  promise  by  the  pur- 
chaser that  he  would  not  sell  it  at  less 
than  a  stipulated  price.  'There  is 
nothing  either  unreasonable  or  unlaw- 
ful in  the  effort  by  a  manufacturer  to 
maintain  a  standard  price  for  his 
goods.  It  is  simply  a  means  of  secur- 
ing the  legitimate  benefits  of  the 
reputation  which  his  product  may  have 
attained." 

In  D.  Ghirardelli  Co.  v.  ^iRinsicker 
(1912)  164  Cal.  356,  128  Pac.  1041, 
it  was  held  that  an  agreement  by  a 
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tailer  to  maintftin  the  fixed  retail  sell^ 
inST  priee  of  plaintiff's  product  waa 
valid  as  being  no  more  than  necessarsr 
to  afford  a  fair  protection  to  the  busi* 
nesB  of  the  complainant,  and  not  so 
large  as  to  interfere  with  the  intereata 
of  the  public,  where  the  output  of  the 
manufacturer  did  not  eonstitute  the 
whole  aupply  of  the  product  in  ques* 
tion. 

In  Munter  ▼.  Eastman  Kodak  Co. 
(1916)  28  CaL  App.  660,  158  Fac.  737, 
an  action  for  damagea  under  the 
California  Anti-trust  Act,  it  is  said 
that  a  manufacturer  or  wholesaler  not 
only  has  the  right  to  fix  his  own  price, 
but  also  the  right  to .  establish  the 
price  at  which  his  goods  are  to  be 
sold  by  retail  dealers  to  whom  such 
goods  are  sold  for  retail  sale,  so  long 
as  those  acts  are  not  the  direct  effect 
or  result  of  a  combination  formed  and 
maintained  by  himself  and  others  to 
create  restrictions  in  trade  or  com- 
merce, or  to  maintain  a  monopoly  of 
the  trade. 

In  Garst  v.  Harris  (1900)  177  Mass. 
72,  58  N.  E.  174,  which  was  an  action 
to  recover  a  sum  of  money  stipulated 
as  liquidated  damages  for  breach  of 
a  covenant  not  to  sell  a  proprietary 
medicine  purchased  by  the  defendant 
of  the  plaintiff  below  a  stipulated 
price,  it  was  held  that  the  contract 
was  not  in  unlawful  restraint  of  trade,' 
the  court  saying:  "When,  as  here, 
there  is  a  secret  composition,  which 
the  defendant  presumably  would  have 
no  chance  to  sell  at  a  profit  at  all,  but 
for  the  plaintiff^s  permission,  a  limit  to 
the  license  in  the  form  of  a  restric* 
tion  of  the  price  at  which  he  may 
sdl  is  proper  enough."  The  sen- 
tence above  quoted  has  caused  this  de- 
cision to  be  regarded  by  some  courts 
as  turning  upon  the  circumstaiice  that 
the  article  in  question  was  made  under 
a  secret  formula;  while  other  courts 
regard  this  as  being  simply  an  ac« 
cidental  feature  of  the  case,  which 
they  accordingly  cite  as  authority  for 
the  proposition  that  a  restriction  of 
the  seller's  right  to  fix  the  retail  price 
of  an  article  is  not  of  itself  an  undue, 
restrainf  of  trade. 

The  restraint  imposed  by  a  contract 
between  a  manufacturer  of  watches 


sold  under  a  tradename  and  adver- 
tised at  a  fixed  retail  price,  and  a  re- 
tailer, that  the  watches  shall  not  be 
resold  at  less  than  the  fibced  retail 
price  without  first  removing  the  name, 
trademark,  and  guaranty,  is  valid  as 
being  reasonable  both  with  respect  to 
the  public  and  to  the  parties,  and  lim- 
ited to  what  is  fairly  necessary  in  the 
circumstances  of  the  case  for  the  pro- 
tection of  the  covenantee,  where  it 
appears  that  the  only  way  in  which 
the  watches  can  be  sold  for  the  low 
price  fixed  by  the  manufacturer  is  to 
manufacture  them  in  immense  quan- 
tities, and  the  only  way  to  produce 
customers  upon  a  big  scale  is  by  ex- 
tensive advertising,  and  that  the  direct 
effect  of  a  cutting  of  the  fixed  retail 
price  by  a  dealer  is  that  other  dealers 
in  the  neighborhood  cannot  sell  the 
watches  at  su<!h  price,  and  consequent- 
ly will  discontinue  their  sale.  Robert 
H.  Ingersoll  &  Bro.  v.  Hahne  ft  Co. 
(1918)  89  N.  J.  Eq.  382,  108  Atl.  128. 
In  this  case,  the  court  said :  ^In  those 
cases  in  which  the  right  to  fix  a  resale 
price  has  been  under  consideration, 
the  prohibition  against  the  resale  has 
been  against  the  resale  of  the  article 
itself.  The  name  or  trademark  or 
what  not  has  been  so  much  an  integral 
part  of  the  article  as  that  a  resale  of 
the  article  without  reference  to  the 
trademark  or  tradename  would  be 
practically  impossible.  In  the  case  at 
bar  the  prohibition  is  not  against  the 
resale  of  the  article,  nor  is  it  imprac- 
ticable to  resell  the  article  without 
reference  to  the  tradename.  Indeed, 
complainant  offers  to  manufacture 
watches  similar  to  those  marked  with 
its  tradename  without  the  tradename. 
Complainant  does  not  seek  to  retain 
any  right  in  the  article  itself ;  it  mere- 
ly seeks  to  restrain  the  use  of  its 
tradename  and  good  will,  except  under 
conditions  fixed  by  it.  It  may  per- 
mit the  purchaser  of  the  article  to  use 
its  tradename  and  good  will  under 
such  conditions  as  it  sees  fit.  It  has 
an  interest  in  additi<Mi  to  that  of  mere 
protection  to  its  tradename  and  good 
will,  for  it  guarantees  the  article  sold, 
and  scrupulously  performs  its  guaran- 
ty, auuntaining  a  large  and  expensive 
repair  department  for  this  purpose* 
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It  seems  to  me  that  there  is  a  clear 
distinction  between  those  eases  in 
which  the  nature  of  the  restraint  is 
such  as  necessarily  to  affect  the  resale 
of  the  article  itself  and  the  case  at 
bar,  where  the^  nature  of  the  restraint 
is  not  such." 

The  owner  and  manufacturer  of  a 
proprietary  medicine  may  lawfully  en- 
ter into  agreements  with  dealers  that 
they  will  not  sell  it  for  less  than  a 
specified  retail  price.  Garst  v.  Charles 
(1905)  187  Mass.  144,  72  N.  E.  839. 

Contracts  by  which  a  manufacturer 
agrees  with  jobbers  and  dealers  to 
supply  them  with  his  products  at  a  re- 
duced price  in  consideration  of  their 
agreeing  not  to  sell  the  goods  at  a  less 
price  than  that  named,  and  not  to  sell 
the  goods  of  other  manufacturers  at  a 
less  price,  are  not  illegal  as  in  re- 
straint of  trade,  or  as  tending  to  create 
a  monopoly.  Walsh  v.  D wight  (1899) 
40  App.  Div.  613,  58  N.  Y.  Supp.  91. 

In  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso. 
(1896)  50  N.  Y.  Supp.  1064,  it  is  said 
that  it  is  lawful  for  manufacturers  in- 
dividually to  agree  with  their  custom- 
ers that  those  customers  shall  sell  the 
particular  goods  manufactured  by  the 
vendor  for  a  certain  price,  so  far  as 
not  to  render  the  manufacturer  liable 
to  third  parties  thereby  affected  for 
doing  an  unlawful  act. 

In  Fisher  Flouring  Mills  Co.  v. 
Swanson  (1913)  76  Wash.  649,  51 
L.R. A.  (N.S.)  522,  137  Pac.  144,  a  con- 
tract by  the  manufacturer  of  a  particu- 
lar brand  of  flour  sold  in  a  certain 
market,  with  retailers,  as  ancillary  to 
his  wholesaling  the  product  to  them, 
that  they  would  maintain  a  minimum 
price,  was  held  to  be  valid  if  it  was 
necessary  to  the  continued  production 
of  his  product,  involved  less  than  a  con- 
trolling part  of  that  commodity  in  the 
market,  and  the  price  fixed  was  fairly 
necessary  to  his  protection,  and  af- 
forded only  a  fair  profit  to  the  con- 
tracting parties.  The  complaint  in 
this  case  alleged  that  the  cost  of  man- 
ufacturing plaintiff's  fiour  was  greater 
than  that  of  ordinary  fiour,  that  the 
plaintiff  had  incurred  great  expense  in 
advertising  it  to  the  public,  that  it 
was  necessary  to  operate  the  mill  to 


its  full  capacity  in  ord«r  to  continue 
the  business  at  a  profit,  and  that»  as  it 
was  necessary  to  sell  tiie  flour  to  all 
retail  dealers  in  his  community,  rather 
than  through  one  or  two,  the  good  will 
of  the  retail  dealers  was  necessary  to- 
the  success  of  the  company,  and  that^ 
in  order  to  keep  this  good  will,  it  was- 
neceesary  to  maintain  a  minimum  re- 
tail price,  offering  a  reasonable  profit 
to  the  retailer,  and  that  by  reason  of 
defendant's  price  cutting  for  the  par- 
pose  of  attracting  customers  to  hie 
store,  the  salee  of  plaintiff's  fleur  had 
been  decreased  by  rendering  it  on* 
popular  with  the  retailers. 

In  Dunlop  Pneumatic  Tyre  Co.  v» 
Selfridge  &  Co.  [1915]  A.  C.  (Eng.) 
847,  8  B.  R.  C.  221,  [1915]  W.  N.  184, 
84  L.  J.  K.  B.  N.  S.  1680, 118  L.  T.  N.  S. 
386,  31  Times  L.  R.  399,  59  Sol.  Jo.  439, 
Ann.  Cas.  1915D,  714,  a  price  main- 
tenance contract  was  said  by  Lord 
Dunedin  to  be  ''not  in  itself  unfair,*^ 
and  one  which  the  manufacturer  ''has 
a  legitimate  interest  to  enforce.** 

A  contract  between  the  manufactur- 
er of  goods  and  wholesale  dealers^ 
whereby  such  dealers  bind  themselves 
not  to  resell  the  goods  for  less  than 
certain  specified  prices,  and,  if  they 
sell  to  the  trade,  to  procure  a  similar 
signed  agreement  from  every  retailer 
who  pay^  the  price,  is  not  unlawful  as 
being  in  undue,  restraint  of  trade, 
since  the  manufacturers  are  not  bound 
to  sell  or  to  manufacture  their  prod- 
ucts, and  in  selling  have  the  right  to 
impose  such  conditions  as  they  see  fit. 
Elliman  Sons  &  Co.  v.  Carrington  & 
Son  [1901]  2  Ch.  (Eag.)  276,  70  L.  J. 
Ch.  N.  S.  577,  49  Week.  Sep.  582,  84 
L.  T.  N.  S.  858. 

Contracts  between  a  manufacturer 
of  phonographs  and  vAordSy  and 
wholesalers  handling  such  goods,  that 
they  shall  not  be  sold  to  dealers  on  the 
manufacturer's  suspended  list,  will 
not  be  considered  void  as  being  an  un- 
reasonable restraint  of  trade  where  it 
appears  that  the  sale  of  a  phonograph 
carries  with  it  a  considerable  business 
in  reeords.  Per  Lord  Alverstone,  in 
National  Phonograph  Go.  v. "Edison- 
Bell  Consol.  Phonograph  Co.  [1908]  1 
Ch.  (Sng.)  385,  6  B.  R.  €.  42,  77  L.  J. 
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Ch.  N.  &  218,  98  L.  T.  N.  S.  291,  24 
Times  L.  R.  201. 

A  case  which  is  frequently  cited  as 
upholding  the  validity  <»f  contracts  of 
the  kind  under  consideration  is  John 
D.  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists'  Asso.  (1903) 
175  N.  Y.  1,  62  KR.A.  632,  96  Am.  St. 
Rep.  578,  67  N.  E.  136.  This  was  an 
action  hrought  to  recover  damages  for 
alleged  injuries  to  plaintiff's  business 
through  a  conspiracy  on  the  part  of 
the  defendants,  and  involved  the  valid- 
ity of  the  plan  devised  by  an  associa- 
tion of  wholesale  druggists,  and 
adopted  at  their  instance  by  manufac- 
turers of  proprietary  medicines,  lodg- 
ing to  the  maintenance  of  prices,  and 
intended  to  do  away  with  the  advan- 
tage enjoyed  by  the  larger  dealers,— 
such  plan  being  that  the  manufactur- 
ers should  sell  at  fixed  prices,  with  a 
rebate  only  to  concerns  who  could  be 
relied  upon  to  maintain  the  selling 
prices  and  should  accept  orders  only 
from  soch  concerns.  The  majority 
opinions,  however,  appear  to  proceed 
upon  the  supposition  that  the  plaintiff 
was  not  prevented  from  purchasing 
goods  at  the  so-called  "long"  price. 
It  was  held  that  such  plan  was  not  in 
restraint  of  trade,  Haight,  J.,  writing 
the  principal  opinion,  saying :  'It  'is 
tme  that  it  does  away  with  the  compe- 
tition among  dealers  as  to  prices,  but 
it  creates  no  restriction  upon  them  as 
to  the  <|uantities  that  they  may  be 
able  to  sell,  or  tiie  territory  within 
which  they  may  confine  their  transac-* 
tioas;  but  upon  the  question  of  prices 
we  must  bear  in  mind  that  the  goods 
are  covered  by  patent  rights  and 
trademarkSr  which  give  the  proprietors 
tbe  exclusive  right  of  specijfying  prices 
at  which  the  articles,  shall  be  sold,  and, 
following  this,  the  right  also  to  require 
dealers  to  maintain  the  prices  speci- 
fied. The  plan  does  not  operate  to 
restrict  sales  in  any  localities,  but' con- 
templates a  ready  method  of  distribut- 
ing the  goods  throughout  the  entire 
country.  It  is,  in  effect,  the  creating 
of  an  agency  on  the  part  of  the  pro- 
prietors, by  which  every  druggist 
throughout  the  United  States  may  re^ 
ceive  the  goods  and  dispose  of  them  as 
agents  of  ttie  principa;!,  receiving  the 
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commissions  agreed  upon  therefor. 
This  decision  has  accordingly  been  ex- 
plained (as  in  John  D.  Park  &  Sons  Co. 
V.  Hartman  <ld07)  12  L.R.A.(N.S.) 
185,  82  C.  C.  A.  158,  153  Fed.  24)  as 
based  upon  the  assumption  that  the 
proprietary  medicines  forming  the! 
subject  of  the  contracts  there  involved 
were  made  under  patents,  and  so  fall 
within  a  special  class  of  cases  which 
will  be  hereinafter  discussed. 

The  suggestion  has  been  made  that 
where  the  seller  has  undertaken  to  sell 
an  unlimited  quantity  of  goods  and  to 
extend  credit  therefor,  and  the  amount 
of  the  respective  instalments  to  be 
paid  is  to  be  measured  by  an  aliquot 
part  of  the  sales  made  during  the  pre- 
vious period,  a  provision  for  the  main- 
tenance of  a  fixed  retail  price*  with  a 
limitation  of  the  territory  within 
which  the  goods  are  to  be  resold,  and  a 
stipulation  that  the  buyer  shall  devote 
his  time  and  attention  exclusively  to 
the  sale  of  such  goods,  may  be  consid- 
ered as  tending  tp  operate  as  security 
for  the  payment  of  the  purchase  price, 
and,  as  affording  merely  a  reasonable 
protection  to  the  seller,  not  to  be  ille- 
gal and  void  as  being  an  unreasonable 
restraint  of  trade.  W.  T.  Rawleigh 
Medical  Co.  v.  Osborne  (1916)  177 
Iowa,  208,  L.R.A.1917B,  803, 158  N.  W. 
566.  But  compare  W.  T.  Rawleigh 
Medical  Co.  v.  Walker  (1917)  —  Ala. 
App.  — ,  77  So,  70,  as  set,o.ut  under 
catch  line,  "Cases  supporting  the  view, 
that  contracts  to  control  prices  are  in- 
valid as  being  in  undue  restraint  of 
trade." 

A  contract  between  a  company  en- 
gaged in  the  manufacture  and  distri-^ 
bution  of  artificial  gas,  whereby  it 
agreed  to  purchase  a  natural  gas  fran- 
chise and  a  supply  of  natural  gas  from 
anothecr  .c<»npany,  whlch^  although  giv- 
ing the  natural  gas  compaliy  the  right 
to  fix  the  price  of  natural  gas  to  con- 
sumers, is  subject  to  the  qualification 
that  the  natural  gas  company  shall 
meet  any  reduction  in  price  offered  by 
others,  is  not  one  in  restraint  of  trade, 
since  by  its  terms  t^e  distributors 
pipes  are  open  to  every,  producer  who 
should  apply  for  admission  at  a  lower 
rate,  the  necessary  result  of  which  was 
to  bring  down  the  price  of  gas  to  the 
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consumer  to  the  lowest  possible  price 
at  which  it  could  be  supplied  on  a  re- 
munerative basis  to  the  distributor. 
Ft.  Smith  Light  &  Traction  Co.  y.  Kel- 
ley  (1910)  94  Ark.  461,  127  S.  W.  975. 

{h)   Under  state  and  Federal  antUtrust 

lawB. 

Under  Federal  Anti-tnut  Aot. 

As  to  the  circumstances  under 
which  a  refusal  to  sell  to  price  cutters 
is  a  violation  of  the  Federal  Anti-trust 
Act,  see  II.  e,  infra. 

As  to  whether  an  agency  agreement 
fixing  the  price  at  which  goods  shall 
be  resold  effects  an  unlawful  combina- 
tion under  the  Federal  Anti-trust  Act, 
see  II.  d,  infra. 

As  to  whether  the  operation  of  the 
Federal  Anti-trust  Act  is  affected  by 
the  circumstance  that  the  goods  to 
which  the  contracts  relate  are  pro- 
tected by  patent,  copyright,  or  trade- 
mark, see  II.  c,  2,  3  and  4,  infra. 

The  view  taken  by  the  courts  of  the 
essential  validity  of  contracts  giving 
the  manufacturer  control  of  the  retail 
price  is  largely  determinative  of  their 
attitude  upon  the  question  whether 
such  contracts  are  in  violation  of  the 
Federal  Anti-trust  Act.  As  holding 
that  a  system  of  contracts  between  an 
individual  manufacturer  and  whole- 
sale or  retail  dealers  constitutes  an 
unlawful  combination  under  the  Sher- 
man Act,  see  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  (1911)  220 
U.  S.  373,  56  L.  ed.  502, 31  Sup.  Ct.  Rep. 
376;  Boston  Store  v.  American  Graph- 
ophone  Co.  (1918)  246  U.  S.  8,  62  L. 
ed.  551,  38  Sup.  Ct.  Rep.  257,  Ann.  Cas. 
1918C,  447;  Wheeler-Stenzel  Co.  v. 
National  Windoiy  Glass  Jobbers  Asso. 
(1907)  10  L.R.A.(N.S.)  972,  81  C.  C.  A. 
658,  152  Fed.  864;  United  States  v. 
Kellogg  Toasted  Corn  Flake  Co. 
(1915)  222  Fed.  725,  Ann.  Cas.  1916A, 
78;  Ford  Motor  Co.  v.  Union  Motor 
Sales  Co.  (1917)  156  C.  C.  A.  684,  244 
Fed.  156;  Stewart  v.  W.  T.  Rawleigh 
Medical  Co.  (1916)  —  Okku  — ,  L.R.A. 
1917A,  1276,  169  Fac.  1187;  Hunt  v. 
W.  T.  Rawleigh  Medical  Co.  (1918)  — 
OUa.  — » 176  Fac.  410. 

But  in  D.  Ghirardelli  Co.  v.  Hun- 
sicker  (1912)  164  CaL  855,  128  Pac. 
1041,  the  opinion  was  expressed  that 
agreements  for  the  maintenance  of  a 


fixed  retail  price  of  a  certain  com- 
modity which  do  not  involve  the  whole 
market  supply  of  such  commodity,  en- 
tered into  for  the  benefit  of  the  manu- 
facturer, are  not  unenforceable  as  be- 
ing in  restraint  of  trade  under  the 
Sherman  Act;  although,  as  the  case 
did  not  involve  any  question  of  inter- 
state commerce,  the  effect  of  the  act 
was  not  properly  involved. 

And  in  Robert  H.  Ingersoll  ft  Bro. 
V.  Hahne  &  Co.  (1918)  89  N.  J.  Eq. 
332,  108  Atl.  128,  it  is  held  that  the 
restraint  upon  the  resale  of  an  article, 
imposed  by  a  notice  subject  to  which 
it  is  sold,  that  it  shall  not  be  sold,  of- 
fered, advertised,  or  displayed  for  sale 
at  any  other  retail  price  than  that 
named  without  first  removing  such  no- 
tice and  the  manufacturer's  name, 
trademark,  and  guaran^,  the  man- 
ufacturer agreeing  either  to  repur- 
chase the  article,  if  then  merchant- 
able, at  its  cost,  or,  if  damaged,  at 
such  rate  as  shall  be  agreed  upon,  or 
to  leave  the  dealer  free  after  removing 
the  manufacturer's  name,  trademark, 
and  guai^nty  to  dispose  of  the  article 
as  he  shall  see  fit,  is  not  invalid  under 
the  Sherman  or  Clayton  Acta.  The 
court  said :  "To  say  that  Conip^ss  in- 
tended to  prohibit  an  act  which  had 
the  effect  of  stimulating  interstate 
commerce  and  stimulating  competi- 
tion rather  than  putting  a  restraint 
upon  either  is,  I  think,  to  state  an  ab- 
surdity. The  proofs  before  me  demon- 
strate that,  if  defendant  and  others 
are  permitted  to  pursue  their  practice 
of  price  cutting,  the  business  of  com- 
plainant will  be  ruined  and  thereby 
the  volume  of  interstate  trade  be  re- 
duced, or  a  method  of  distribution  will 
have  to  be  adopted  which  will  greatly 
increase  the  price  to  the  consumer, 
which  will  necessarily  result  in  reduc- 
ing the  volume  of  interstate  traffic; 
that  in  either  event  competition  will  be 
effectively  reduced.  And  to  what  use- 
ful purpose?  So  that  retailers  may 
make  use  of  the  tradename  and  good 
will  established  after  extensive  ad- 
vertising, to  the  extent  that  the  public 
have  associated  with  the  article  a 
standard  of  value,  to  fool  the  public 
into  a  belief  that  because  a  standard 
priced  article  can  be  sold  at  a  cut 
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price,  all  oth^r  goods  sold  are  similar- 
ly low  priced;  in  other  words,  to  de- 
fraud the  public.  It  is  no  answer  to 
say  that  full  value  is  given  by  the  re- 
tailer for  each  article  sold.  If  such 
be  the  fact,  a  person  is  defrauded  if 
he  buys  an  article  at  full  price  for 
which  he  has  no  immediate  need,  be- 
cause he  is  induced  to  believe  it  is  a 
bargain,  and  thereby  deprive  himself 
of  the  use  of  the  purchase  price  for 
other  purposes  for  which  he  might 
have  used  it  if  he  did  not  think  he  was 
getting  a  bargain.'' 

There  can  be  no  doubt,  however, 
that  such  contracts  are  necessarily 
violative  of  the  Federal  Anti-trust  Act 
where  they  are  the  instrument  by 
which  a  combination  of  manufactur- 
ertf  attempts  to  obtain  a  monopoly  in 
interstate  commerce.  See  C!ontinental 
Wall  Paper  Co.  v.  Louis  Voight  &  Sons 
Co.  (1909)  212  U.  &  227,  58  L.  ed. 
486,  29  Sup.  Ct  Rep.  280,  in  which  a 
contract  between  a  jobber  and  a  cor- 
poration which  was  the  selling  agent 
of  a  combination  of  wall  paper  manu- 
facturers, which  in  effect  bound  him  to 
buy  from  such  corporation  all  the  wall 
paper  needed  in  his  business  at  certain 
fixed  prices,  and  to  sell  only  according 
to  a  schedule  of  prices  and  terms  of 
credit  stipulated  therein,  which  was 
but  one  of  a  system  of  identical  agree- 
ments whereby  the  combination  sought 
to  monopoli2&e  the  wall  paper  business, 
was  held  illegal  under  the  Anti-trust 
Act  of  July  2,  1890. 

In  Wheeler-Stenzel  Co.  v.  National 
Window  Glass  Jobbers  Asso.  (1907) 
10  L.R.A.  (N.S.)  972,  81  C.  C.  A.  658, 
152  Fed.  864,  the  court,  in  holding  a 
system  of  contracts  between  a  manu- 
facturer and  wholesale  dealers 
throughout  the  United  States,  by 
which  the  former  was  to  give  the  lat- 
ter terms  more  favorable  than  he  gave 
other  dealers,  and  they  were  to  sell 
his  product  exclusively,  and  have  the 
quantity  of  the  product  taken  by  them 
determined  by  him,  and  which  fixed 
the  price  to  be  charged  retailers,  to  be 
illegal  under  the  Sherman  Anti^trust 
Act,  said:  ''It  is  argued  with  ncuich 
force  and  ingenuity  by  the  defendant 
in  error  that  the  combination  set  out 
in  the  declaration  was  only  an  agree- 


ment by  which  a  certain  number  of 
wholesalers  were  to  trade  exclusively 
with  a  certain  manufacturer^  with  the 
reciprocal  understanding  that  the 
manufacturer  was  to  sell  to  no  one 
else,  except  at  a  price  higher  than  that 
paid  by  the  parties  to  the  contract; 
that  this  was,  in  eifect,  nothing  more 
than  an  agreosient  to  sell  to  one  per- 
son, or  to  several,  at  a  price  advan- 
tageously lower  than  the  general  price, 
on  condition  that  such  person  or  per- 
sons would  buy  exclusively  from  the 
manufacturer  so  tigreeing.  In  other 
words,  the  American  Window  Glass 
Company  had  the  right  to  select  its 
customers  and  charge  one  price  to  one 
and  another  price  to  another;  it  had 
the  right  to  offer  certain  inducements 
to  certain  customers  in  exchange  for 
their  exclusive  trade;  and  it  had  the 
right  to  do  all  or  any  of  these  things. 
But  it  is  always  to  be  borne  in  nrind,  in 
considering  arguments  of  this  kind, 
that  the  act  of  Congress  has  made,  and 
was  intended  to  make,  illegal,  many 
sorts  of  contracts  and  agreements 
that,  prior  thereto,  were  not  only  legal, 
but  were  regarded  as  meritorious  and 
beneficial ;  and  has  materially  restrict- 
ed the  area  within  which  freedom 
of  contract  may  be  exercised.  There 
is  something  more,  however,  set  forth 
in  the  declaration  affecting  the  char- 
acter and  operation  of  this  contract. 
Prices  to  retail  dealers  were  to  be  ar- 
bitrarily fixed  by  those  wholesale  deal- 
ers, to  which  prices  they  were  all  re- 
quired to  conform.  The  quantity  of 
glass  to  be  purchased  by  each  of  said 
wholesale  dealers  was  to  be  arbitrarily 
determined  by  the  American  Window 
Glass  Company,  and  they  were  to  be 
prohibited  from  purchasing  from  any 
manufacturer  who  should  not  close  his 
factories  and  restrict  the  output  of 
glass  when  and  as  required  so  to  do  by 
the  American  Window  Glass  Com- 
pany. These  stipulations  clearly 
tended  toward  the  creation  of  a  mo- 
nopoly, and,  if  adhered  to  and  carried 
out,  manifestly  restricted  the  scope  of 
competition  in  the  commodity  referred 
to.  It  may  be  quite  true  that  such  an 
agreement  would  have  been  valid  at 
common  law,  or,  if  invalid  as  to  the 
parties,  would  not  have  been  illegal; 
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but  the  act  of  Congress  has  affected  it 
with  illegality  so  far  as  the  trade  or 
commerce  restrained  by  it  is  interstate 
in  its  character." 

In  United  States  v.  Kellogg  Toasted 
Com  Flake  Co.  (1916)  222  Fed.  725, 
Ann.  Cas.  1916A,  78  (a  suit  in  equity 
charging  a  violation  of  the  Sherman 
Act) ,  it  was  held  that  a  manufacturer 
selling  to  jobbers,  who  were  not  mere- 
ly the  agents,  but  the  vendees,  of  the 
manufacturer,  sales  not  being  condi- 
tional, but  absolute,  violated  the  Fed- 
eral Anti-trust  Act  in  exacting  from 
the  jobber  an  agreement  to  charge  the 
retailer  a  specified  price,  under  a  pen- 
alty of  discontinuance  of  future  deal- 
ings, and  in  seeking,  by  a  notice  printed 
on  the  carton,  to  fix  the  price  at  which 
the  goods  should  be  resold  at  retail, 
notwithstanding  such  notice  did  not 
constitute  a  legally  effective  and  en- 
forceable contract  between  the  manu- 
facturer and  the  retailer;  the  court 
saying :  "The  system  of  contracts  be- 
tween manufacturers,  jobbers,  and  re- 
tailers, by  which  the  manufacturers 
attempt  to  control  the  prices  for  all 
eales  by  all  dealers,  at  wholesale  or 
retail,  whether  purchasers  or  subpur- 
chasers, eliminating  all  competition 
and  fixing  the  amount  which  the  con- 
sumer shall  pay,  amounts  to  restraint 
of  trade,  and  is  invalid  both  at  common 
law  and,  so  far  as  it  affects  interstate 
commerce,  under  the  Sherman  Anti- 
trust Act." 

A  contract  of  absolute  sale,  made  by 
a  manufacturer,  of  its  various  manu- 
factured preparations,  in  which  the 
purchaser  agrees  to  sell  the  goods  pur- 
chased "at  regular  retail  prices  to  be 
indicated  by"  the  manufacturer,  whose 
entire  product  is  sold  throughout  the 
country  only  by  the  means  of  like  re- 
strictive contracts,  operates  as  a  "re- 
straint of  trade"  unlawful  as  to  inter- 
state commerce,  under  the  Anti-trust 
Act  of  July  2,  1890.  Stewart  v.  W.  T. 
Rawleigh  Medical  Co.  (1916)  —  Okla. 
— ,  L.R.A.1917A,  1276, 159  Pac.  1187. 

Xrader  state  witl«irait  laws. 

As  to  the  applicability  of  a  state 
anti-trust  law  where  the  goods  to 
which  the  contracts  relate  are  pat- 
ented, see  II.  c,  2,  infra. 

As  in  the  case  of  the  Federal  Anti- 


trust Law,  the  courts  which  hold  that 
a  system  of  contracts  by  which  an  in- 
dividual manufacturer  seeks  to  con- 
trol the  retail  price  serves  a  legitimate 
purpose  likewise  uphold  the  validity  of 
such  contracts  under  the  local  anti- 
trust laws. 

As  bidding  such  contracts  not  to  be 
violative  of  the  state  anti*trust  laws, 
see  D.  Ghirardelli  Co.  v.  Hunsicker 
(1912)  164  Cal.  855,  128  Pac.  1041; 
Munter  v.  Eastman  Kodak  Co.  (1915) 
28  Cal.  App.  660, 153  Pac.  737;  Com.  v. 
Grinstead  (1901)  111  Ky.  203,  66 
L.R.A.  709,  63  S.  W.  427;  Walsh  v. 
Dwight  (1899)  40  App.  Div.  513,  68 
N.  Y.  Supp.  91. 

As  holding  such  a  system  of  con- 
tracts to  be  invalid,  see  J.  B.  Watkins 
Medical  Ck>.  v.  Johnson  (1918)  —  Tei. 
Civ.  App.  — ,  162  S.  W.  394;  W.  T.  Raw- 
leigh Medical  Co.  v.  Gunn  (1916)  — 
Tex.  Civ.  App.  — ,  186  8.  W.  886;  W.  T. 
Bawleigh  Medical  Co.  v.  Fitzpatrick 
(1916)  —  Tex.  Civ.  App.  — ,  184  S.  W. 
549;  Armstrong  v.  W.  T.  Rawleigh 
Medical  Co.  (1^15)  —  Tex.  Civ.  App. 
--,  178  S.  W.  582;  W.  T.  Rawldgh 
Medical  Co.  v.  Mayberry  (1917)  — 
Tex.  Civ.  App.  — ,  193  S.  W.  199;  Pic- 
torial Review  Go.  v.  Pate  Bros.  (1916) 
—  Tex.  Civ.  App.  — ,  185  S.  W.  309; 
Butterick  Pub.  (^.  v.  Mistrot-Munn 
Co.  (1915)  167  App.  Div.  632,  153  N. 
Y.  Supp.  61,  affirmed  on  opinion  below 
in  (1916)  217  N.  Y.  678, 112  N.  E.  1055 
(construing  Texas  Anti-trust  Act); 
Wampole  v.  P.  E.  Karn  Co.  (1906)  11 
Ont.  L.  Rep.  619. 

But  such  contracts  are  necessarily 
to  be  regarded  as  violative  of  the  Anti- 
trust Law  where  they  are  the  instra- 
mentality  of  an  unlawful  combination. 
See  International  Harvester  C!o.  ?. 
Com.  (1907)  124  Ky.  543,  99  S.  W.  637, 
set  forth  infra. 

In  Ft.  Smith  Light  &  Traction  Go.  ▼. 
Kelley  (1910)  94  Ark.  461,  127  S.  W. 
975,  it  was  held  that  a  contract  be- 
tween a  company  engaged  in  the  man- 
ufacture and  distribution  of  artificial 
gas,  whereby  it  agreed  to  purchase  a 
natural  gas  franchise  and  a  supply  of 
natural  gas  from  another,  company, 
was  not  void  under  the  Arkansas  Anti- 
trust Law  of  1905,  subjecting  to  a  pen- 
alty any  corporation,  partnership,  or 
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individual  who  shall  become  a  party  to 
any  agreement  or  combination  to  reg- 
ulate or  fix  the  price  of  any  commodity 
or  thing  whatsoever, — ^by  reason  of  a 
provision  therein  giving  the  natural 
gas  company  the  right  to  fix  the  price 
of  natural  gas  to  the  consumers  for  all 
purposes  except  for  illumination, 
where,  under  the  contract,  the  right  to 
fix  the  price  was  subject  to  the  qual- 
ification that  the  natural  gas  company 
should  meet  any  reduction  in  price 
offered  by  others. 

An  agreement  for  the  maintenance 
of  the  retail  price  fixed  by  a  manu- 
facturer of  ground  chocolate  whose 
output  does  not  constitute  the  whole 
supply  of  such  product,  the  object  of 
which  is  to  enable  the  manufacturer 
to  conduct  his  operations  at  a  reason- 
able profit,  is  not  invalid  under  the 
Cartwright  Act  (Stat  1907,  p.  994), 
as  amended  in  1909    (Stat*   1909,  p. 
593) ,— especially  in  view  of  the  pro- 
viso in  the  amendatory  Act  of  1909  that 
"no  agreement,  combination  or  asso- 
ciation shall  be  deemed  to  be  unlawful 
or  within  the  provisions  of  that  act  the 
object  and  business  of  which  are  to 
conduct  its  operations  at  a  reasonable 
profit"   D.  Ghirardelli  Co.  v.  Hunsick- 
er  (1912)  164  GaL  3K,  128  Pac.  1041. 
The  refusal  of  a  manuf aeturer  to 
sell  at  the  usual  trade  discount  to  a 
dealer  who  fails  to  maintain  the  fixed 
retail  price  will  not  subject  it  to  ati 
action  for  damages  under  the  provi- 
sions  of   the   Cartwright   Anti-trust 
Uw   (CaL  Stat.  1907,  pp.  984,  987), 
Hunter  v.  Eastman  Kodak  Co.  (1915) 
28    CaL    App.    660,    153    Pac.    787, 
where  it   does  not  appear  that  the 
prices  at  which  the  manufacturer  and 
others  connected  with  him  sell  the 
articles  to  retail  dealers,  or  the  price 
at  which  the  retail  dealers  are  re- 
quired to  sell  to  the>  public,  are  in  ex- 
cess of  what  ought  to  afford  only  a  fair 
and  reasonable  profit. 

An  agreement  with  the  manufactur- 
er not  to  resell  the  goods  furnished  by 
him  at  less  than  a  specified  price  is  not 
within  Ky.  Stat  §  8915,  for  the  sup- 
pression of  conspiracies  and  trusts. 
Com.  V.  Grinstead  (1901)  111  Ky.  208, 
66  L.R.A.  709,  63  S.  W.  427. 

But  in  International  Harvester  (3o. 


V.  Com.  (Ky,)  supra,  it  was  held  that 
a  corporation  engaged  in  the  miinu- 
f  acture  and  sale  of  harvesting  machin-. 
ery,  which  had  become  the  owner  of 
the   businesses   of   several   formerly 
competing  concerns,  in  maldng  con- 
tracts with  its  sales  agents  whereby 
such  agents  were  bound  to  sell  all 
machines  or  property  received  under 
the  contract  at  such  prices  and  en  such 
terms  as  might  be  fixed  by  the  com- 
.pany,  and  to  confine  their  sales  to  a 
certain  territory,  and  stipulating  that 
if  they  should  sell  outside  such  ter- 
ritory, their  commissions   should   be 
paid.to  the  agent  within  that  territory, 
was  properly  found  guilty  of  violat- 
ing §  8915  of  the  Kentucky  Statutes, 
which  provides  that  if  any  corporation, 
partnership,  c<Hnpany,  firm,  or  indi- 
vidual, or  any  association  of  persons, 
shall  create,  establish,  organize,  or  en- 
ter into,  or  become  a  member  of  or 
party  to  or  in  any  way  interested  in 
any  pool,  trust,  combine,  agreement, 
consideration,    or   understanding,    of 
any  other  corporation,  partnership,  in- 
dividual, or  a  person  or  association  of 
persons,  for  the  purpose  of  regulating 
or  controlling  or  fixing  the  price  of  any 
merchandise,   manufactured   articles, 
or  property  of  any  kind,  it  shall  be 
deemed  guilty  of  the  crime  of  con- 
spiracy. 

An  agreement  on  the  part  of  the 
purchaser  of  goods,  in  consideration 
of  a  reduced  price,  not  to  resell  such 
goods,  or  the  goods  of  any  other  manu- 
facturer, at  less  than  the  stipulated 
price,  is  not  within  §  1  of  chap.  716 
of  the  Laws  of  1893,  which  provides 
that  every  contract  or  combination 
whereby  competition  in  the  supply  or 
price  of  any  article  or  connnodity  in 
common  use  may  be  restrained  or  pre- 
vented, for  the  purpose  of  advancing 
prices,  is  illegal;  since  there  is  noth- 
ing in  the  contract  in  question  that  re- 
strains or  prevents  competition  in  the 
supply  or  the  price  of  any  article  or 
commodity.  Walsh  v.  D wight  (1899) 
40  App.  Div.  513,  58  N.  Y.  Snpp.  91. 

In  J.  R.  Watkins  Medical  Co.  ▼. 
Johnson  (1913)  —  Tex.  Civ.  App. — , 
162  S.  W.  394,  it  was  held  that  a  con- 
tract by  which  a  manufacturer  agreed 
to  furnish  to  other  party  thereto  its 
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medicines  at  the  usual  wholesale 
prices,  to  be  sold  by  him  at  the  regu- 
lar retail  prices  in  certain  territory, 
he  agreeing  that  he  would  sell  no  other 
goods  or  articles  during  the  term  of 
the  contract  except  those  purchased 
by  him  from  the  manufacturer,  and 
that  he  would  sell  them  only  to  cus- 
tomers at  their  residences  in  the  pre- 
scribed district,  was  to  be  treated  as 
a  contract  for  the  sale  of  goods,  and 
as  such  violative  of  the  Texas  Anti- 
trust Law,  it  clearly  showing  by  its 
terms  an  intention  to  combine  the 
capital,  skill,  and  acts  of  the  parties 
to  fix  and  maintain  a  standard  of 
prices  upon  a  certain  commodity,  and 
to  prevent  competition  in  a  given  ter- 
ritory. 

A  stipulation  in  a  contract  by  which 
the  purchaser  is  bound  not  to  resell 
except  at  prices  fixed  by  the  manu- 
facturer is  unlawful  under  the  Texas 
Anti-trust  Act  of  March  31,  1908. 
Butterick  Pub.  Co.  v.  Mistrot-Munn 
Co.  (1915)  167  App.  Div.  632,  153  N. 
Y.  Supp.  61,  afSrmed  on  opinion  below 
in  (1916)  217  N.  Y.  678, 112  N.  E.  1066. 

In  W.  T.  Rawleigh  Medical  Co.  v. 
Gunn  (1916)  —  Tex.  Civ.  App.  — ,  186 
S.  W.  385;  W.  T.  Rawleigh  Medical  Co. 
v.  Fitzpatrick  (1916)  —  Tex.  Civ.  App. 
— ,  184  S.  W.  549;  Armstrong  v.  W. 
T.  Rawleigh  Medical  Co.  (1916)  — 
Tex.  Civ.  App.  — ,  178  S.  W.  682 ;  and 
W.  T.  Rawleigh  Medical  Co.  v.  May- 
berry  (1917)  —  Tex.  Civ.  App.  — ,  193 
S.  W.  199,  it  was  held  that  provisions 
in  a  contract  of  sale  whereby  the  pur- 
chaser bound  himself  to  buy  from  no 
one  but  the  seller,  and  to  resell  the 
goods  purchased  by  him  at  certain 
fixed  prices,  and  further  agreed  to 
have  no  other  business  or  employment, 
rendered  the  contract  void  as  in  viola- 
tion of  the  Texas  Anti-trust  Law. 

A  contract  for  the  purchase  of  pat- 
terns and  books  by  which  the  pur- 
chaser agreed  not  to  sell  them  for  less 
than  catalogue  prices,  and  not  to  deal 
in  any  other  publication,  is  illegal  un- 
der the  Texas  Anti-trust  Act,  which 
defines  a  trust  as  a  combination  of 
capital,  skill,  or  acts  by  two  or  more 
persons,  firms  or  corporations,  to 
create,  or  which  may  tend  to  create, 
restrictions  in  trade  or  commerce,  to 


fix,  maintain,  increase,  or  reduce  tlie 
price  of  merchandise,  to  fix  or  main- 
tain a  standard  price,  or  to  make,  en- 
ter into,  maintain,  execute,  or  carry 
out  any  contracts  binding  persons  to 
sell  or  to  refrain  from  selling  any 
goods.  Pictorial  Review  Co.  v.  Pate 
Bros.  (1916)  —  Tex.  Civ.  App.  — ,  186 
S.  W.  309;  Segal  v.  McCall  CJo.  (1916) 
108  Tex.  55,  184  S.  W.  188. 

In  Wampole  v.  P.  E.  Kam  Co.  (1906) 
11  Ont.  L.  Rep.  619,  it  was  held  that 
an  agreement  between  the  manufac- 
turers  of  certain  proprietary   medi- 
cines and  preparations  manufactured 
by  them  under  their  private  formula, 
by  which  the  defendant,  in  considera- 
tion of  the  plaintiffs  supplying  their 
preparations  at  a  schedule  of  prices 
set  out  in  the  agreement,  undertook 
not  to  sell  at  wholesale  any  of  such 
preparations  at  a  price  below  those 
mentioned  in  the  agreement,  and  not 
to  sell  such  preparations  to  any  re- 
tailer except  at  the  schedule  of  prices 
mentioned  in  the  agreement,  and  then 
only  when  such  retailer  should  have 
sighed  an  agreement  with  the  plaintiff 
to  the  same  effect,  was  contrary  to  the 
provisions    of   the   Canada   Criminal 
Code  which  declares  everyone  guilty  of 
an  indictable  offense  who  conspires, 
combines,  agrees,   or  arranges   with 
any  other  person  to  unduly  prevent 
or  lessen  competition  in  the  produc- 
tion, manufacture,  purchase,  barter, 
or   sale   of   any   article.    The    court 
said:     "This  agreement  is  used  not 
simply  in  relation  to  these  commodi- 
ties between  the  plaintiffs  and  their 
various  customers,  but  is  the  form 
adopted  by  the  committees  represent- 
ing a  large  part  of  the  wholesale  and 
retail  trade  of  Canada.    It  means  that 
nearly  every  commodity  in   common 
use  is  to  be  subject  to  a  hard-and-fixed 
contract  .which  fixes  the  manufactur- 
er's price,  the  wholesale  price,  and  the 
retail  price,  below  which  none  can  sell, 
and  no  one  can  purchase  who  is  not 
a    member    of    the    association    and 
agrees  to  sign  the  contract  in.question. 
It  means  that  competition  is  not  only 
unduly  prevented  or  lessened  in  the 
purchase,  barter,  and  sale  of  this  arti- 
cle, but  is  absolutely  destroyed.    In 
the   present  case  the   evidence   also 
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ikewed,  I  thinly  that  the  price  was 
unreaaoBably  enhanced  by  reason  of 
this  agreement.'^ 

9,  PatetUed  articte9m 

The  f  aet  that  an  article  is  patented 
was  formerljr  supposed  to  have  the  ef- 
fect: 

(a)  To  enable  tbe  patentee  to  im- 
pose by  notice  acoompanspinff  the  goods 
s  restrictiott  as  to  the  resale  price 
which  would  accompany  them  into  the 
hands  of  subsequent  purchasers,  so  as 
to  render  them  liable  as  contributory 
infringers  if  they  knowingly  violated 
sneh  restriction  (see  Edison  Phono- 
graph Co.  V.  Kaufmann  (1901)  105  Fed. 
960;  Edison  Phonograph  Co.  v.  Pike 
(1902)  116  Fed.  868;  The  Fair  v. 
Dover  Mfg.  Co.  (1908)  92  C.  C.  A.  48, 
166  Fed.  117;  Winchester  Repeating 
Anns  Go.  v.  Olmsted  (1913)  121  C.  C. 
A  615,  20S  Fed.  493) ; 

(b)  To  settle  any  question  as  to  the 
vaUdi^  of  contracts  with  purchasers 
thereof,  fixing-  the  price  at  which 
such  purchasers  might  resell  (see 
Edison  Phonograph  Co.  v.  Pike  (1902) 
116  Fed.  868;  Victor  Talking  Mach. 
Co.  V.  The  Fair  (19f»)  61  C.  C.  A.  68, 
128  Fed.  424;  National  Phonograph 
Co.  V.  Schlegel  (1904)  64  C.  C.  A.  594, 
128  Fed.  788 ;  Hartman  v.  John  D.  Park 
ft  Sons  Co.  (1906)  145  Fed.  858,  s.  c. 
on  appeal  (1907)  12  L.R.A.(K.S.)  185, 
82  C.  C.  A.  168, 158  Fed.  24;  Fonotlpia 
Limited  v.  Bradley  (1909)  171  Fed. 
951;  Edison  v.  Smith  (1911)  188  Fed. 
925;  United  States  v.  Keystone  Watch 
Case  Co.  (1916)  218  Fed.  602;  Ameri- 
can Graphophone  Co.  v.  Boston  Store 
(1915)  225  Fed.  785,  reversed  in 
(1918)  246  U.  S.  8,  62  L.  «d.  551,  9S 
Sop.  Ct.  Rep.  267 ;  Straus  v.  American 
Publishers  Asso.  (1908)  198  N.  Y.  496, 
86  N.  E.  525,  affirming  (1908)  127  App. 
Div.  986,  111  N.  Y.  Supp.  880;  But- 
tmck  Pub.  Co.  v.  Rose  (1910)  141  Wis. 
588,  124  N.  W.  647)  ; 

(c)  To  take  such  contracts  out  of 
the  operation  of  the  Federal  or  local 
anti-trast  acts  (see  Edison  Phono- 
graph Co.  V.  Pike;  Victor  Talking 
Uach.  Ck).  V.  The  Fair;  and  National 
Phonograph  Co.  v.  Schlegel  (Fed.) — 
snpra;  John  D.  Park  &  Sons  Co.  v. 
Hartman  (1907)  12  L.RA.  (N.S.)  185, 82 


C.  C.  A.  168, 158  Fed.  24;  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works 
Co.  (1907)  88  C.  G.  A.  886,  164  Fed. 
858;  Indiana  Mfg.  Co.  v*  J.  I.  Case 
Threshinsr  Mach.  Co.  (1907)  88  C.  C. 
A.  848,  154  Fed.  865;  United  States  v. 
Keystone  Watch  Case  Co.  (1915)  218 
Fed.  502;  Butterick  Pub.  Ca  v.  Rose 
(Wis.)  supra). 

But  the  law,  as  settled  by  the  deci- 
sions  of  the  United  States  Supreme 
Court,  now  is  that  a  patentee  cannot, 
by  virtue  of  his  statutory  monopoly, 
impose  conditions  as  to  the  resale 
price  so  as  to  render  one  who  fails  to 
observe  them  a  contributory  infringer 
of  the  patent  (Bauer  v.  O'Donnell 
(1918)  229  U.  &  1,  67  L.  ed.  1041,  60 
L.R.A.  (N.S.)  11S6,  dS  Si^.  Gt,  Rep. 
616,  Ann.  Cas.  1916A,  160;  Straus  v. 
Victor  Talking  Mach.  Co.  (1917)  248 
U.  &  490,  61  L.  ed.  866,  L.R,A.1917E, 
1196,  87  Sup.  Ct.  Rep.  412,  Ann.  Cas. 
1918A,  955;  Waltham  Watch  Co.  v. 
Keene  (1918)  202  Fed.  225»  affinned' 
without  opinion  in  (1918)  126  C.  C.  A. 
668,  209  Fed.  1007;  Kellogg  Toasted 
Com  Flake  Co.  v.  Buck  (1918)  208 
Fed.  888;  Ford  Motor  Co.  v.  Interna- 
tional Automobile  League  (1918)  209 
Fed.  285;  United  States  v.  Keystone 
Watch  Case  Co.  (1916)  218  Fed.  502; 
Victor  Talking  Mach.  CJo.  v.  Straus 
(1915)  222  Fed.  524,  affirmed  in  (1917) 
140  C.  C.  A.  619,  226  Fed.  685) ;  and 
that. after  the  right  of  sale  has  been 
once  exercised  and  the  patentee  has  re- 
ceived his  price,  the  article  passes  be- 
yond the  limits  of  the  monopoly;  and, 
in  considering  the  validity  of  a  con- 
tractual restraint  as  to  the  price  at 
which  the  article  is  to  be  resold,  either 
at  common  law  or  under  an  anti-trust 
act,  the  case  is  to  be  considered  as 
if  there  were  no  patent  (Boston  Store 
V.  American  Graphophone  Co.  (1918) 
246  U.  &  8,  62  L.  ed.  551,  38  Sup.  Ct. 
Rep.  257,  Ann.  Cas.  1918C,  447;  Wal- 
tham Watch  Co.  V.  Keene  (1913)  202 
Fed.  225,  affirmed  without  opinion  in 
(1913)  126  C.  C.  A.  668,  209  Fed.  1007; 
United  States  v.  Kellogg  Toasted  Corn 
Flake  Co.  (1915)  222  Fed.  725,  Ann. 
Cas.  1916A,  78;  Ford  Motor  Co.  v. 
Union  Motor  Sales  Co.  (1917)  156  C. 
C.  A.  584,  244  Fed.  156,  affirming 
(1915)  225  Fed.  873;  Ford  Motor  Co. 
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V.  Benjamin  E.  Boone  (1917)  166  C. 
G.  A.  621,  244  Fed.  386). 

In  Waltham  Watch  Co.  v.  Keene 
(1918)  202  Fed.  226,  affirmed  without 
opinion  in  (1918)  126  C.  G.  A.  668,  209 
Fed.  1007,  it  is  said :  "If  several  own- 
ers of  patents  or  licensees  under  pat- 
ents, capable  of  conjoint  use,  and  hav- 
ing the  right  to  manufacture  and  sell 
or  not  to  manufacture  and  sell  at  all, 
as  they  please,  agree  that  they  will  not 
manufacture  and  sell,  they  have  but 
agreed  to  not  do  that  which  they  have 
a  right  not  to  do.  But,  when  agreeing 
to  both  manufacture  and  sell,  they  go 
beyond,  and  not  only  fix  the  sale  price 
at  which  they  will  sell,  thus  doing 
away  with  competition  between  them- 
selves, but  fix  the  price  at  ^ich  all 
future  sales  must  be  made  by  jobbers 
and  dealers  generally,  thus  doing 
away  with  all  competition  between 
jobbers  and  retail  dealers  as  to  arti- 
cles which  they  have  put  on  the  mar- 
ket, they  have  clearly  agreed  and  com- 
bined tor  restrain  trade,  and  every 
jobber  and  dealer  who  comes  in  and 
assents  becomes  a  party  to  such  illegal 
combination,  which  is  illegal  prin- 
cipally because  it  has  for  its  pur- 
pose the  fixing  prices  for  sales  to  the 
general  public,  the  consumers,  and  the 
destruction  of  competition,  which,  if 
existing,  would  inure  to  the  benefit  of 
such  consumers.  Can  it  be  that  a  pat- 
tentee,  himself  manufacturing  under 
his  patent  and  the  sole  manufacturer, 
and  thus  controlling  the  entire  output 
of  the  article,  can  bring  into  combina- 
tion with  himself  all  jobbers  and  deal- 
ers, or  all  jobbers  and  dealers  in  that 
article,  and  by  agreement  fix  not  only 
the  price,  including  royalty,  at  which 
the  patentee  sells,  but  the  prices  on 
resale  to  consumers,  and  thus  do  away 
with  all  competition  and  deprive  the 
public  of  the  benefits  of  competition? 
If  the  one  transaction  of  combination 
transcends  what  is  'necessary'  to  pro- 
tect the  use  of  the  patent  or  the  mo- 
nopoly which  the  law  conferred  upon 
it,'  it  seems  to  me  clear  that  the  other 
does.  The  effect  on  the  public  is  pre- 
cisely the  same  in  both  cases.  If  two 
patentees,  or  licensees  of  a  patentee, 
cannot  combine  with  each  other  and 
jobbers  to  control  prices  on  the  sales 


of  articles  made  by  such  patentees  or 
licensees,  how  is  it  that  one  patentee 
or  licensee  who  manufactures  under 
his  patent  can  so  combine?  There  is 
a  combination  in  both  cases,  and,  so 
far  as  the  public  is  concerned,  the  one 
is  as  detrimental  to  the  public  inter^ 
ests  as  the  other.'' 

The  fact  that  the  article  sold  is 
packed  in  a  patented  c<mtainer  does 
not  prevent  contracts  controlling  the 
price  of  resale  from  being  violative 
of  the  Federal  Anti-trust  Act,  whether 
the  value  of  the  container  is  negligible 
as  compared  with  the  value  of  the 
contents,  and  its  purchase  is  a  mere 
accident  in  the  contract  of  sale,  or 
whether  the  carton  itself  has  a  sub- 
stantial value,  where  the  sales  are  not 
conditional,  but  absolute,  and  the  con- 
tainer was  not  sold  for  use  with  sub- 
sequent purchases  of  the  article* 
United  States  v.  Kellogg  Toasted  Com 
Flake  Co.  (1915)  222  Fed.  725,  Ann. 
Cas.  1916A,  78. 

Bight  of  patontae  to  Mm  yrioe   t«   bo 
okarged  by  aaaftgnoo  or  Uoobooo. 

There  is,  however,  a  distinction  be- 
tween the  sale  of  the  patented  articles 
themselves  .and  an  assignment  of  the 
right  to  produce  and  vend  such  arti* 
cles. 

Thus,  in  E.  Bement  &  Sons  v.  Na- 
tional Harrow  Co.  186  U.  S.  70,  46  L^ 
ed.  1068,  22  Sup.  Ct  Rep.  747,  it  was 
held  that  the  Federal  Ajiti-trust  Law 
clearly  does  not  refer  to  that  kind  of 
a  restraint  of  interstate  commerce 
which  may  arise  from  reasonable  and 
legal  conditions  imposed  upon  the  as- 
signee or  licensee  of  a  patent  by  trie 
owner  thereof,  restricting  the  terms 
upon  which  the  article  may  be  used 
and  the  price  to  be  demanded  there- 
for. With  reference  to  the  stipulation 
as  to  the  price  to  be  demanded,  the 
court  said:  ''The  provision  in  regard 
to  the  price  at  which  the  licensee 
would  sell  the  article  manufactured 
under  the  license  was  also  an  appro- 
priate and  reasonable  condition.  It 
tended  to  keep  up  the  price  of  the  im- 
plements manufactured  and  sold,  but 
that  was  only  recognizing  the  nature 
of  the  property  dealt  in,  and  provid- 
ing for  its  value  so  far  as  possible. 
This  the  parties  were  legally  entitled 
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to  do.  The  owner  of  a  patent  ma^r 
assign  it,  or  sell  the  right  to  manU'* 
faeture  and  sell  the  article  patented, 
upon  the  condition  that  the  assignee 
shall  charge  a  certain  amount  for  such 
article." 

And  it  has  been  held  that  the  re- 
quirement of  a  licensee  to  join  other 
licensees  in  a  combination  or  pool  to 
control  the  prices  and  output  of  the 
patented  article  does  not  violate  the 
Federal  Anti-trust  Law,  as  it  does  not 
toneh  any  matter  outside  of  the  mo- 
nopoly under  the  patent.  Rubber  Tire 
Wheel  Co.  v.  Milwaukee  Rubber  Works 
Co.  (Id07)  8S  G.  C.  A.  385,  154  Fed. 
358,  writ  of  certiorari  granted  in 
(1907)  207  V.  S.  589,  52  L.  ed.  364,  28 
Sup.  Gt.  Rep.  255,  but  dismissed  in 
(1907)  210  U.  S.  439,  52  lu  ed.  1138, 
28  Sop.  Ct  Rep.  764. 


m  AS  a  sale  or  a  Ueemse. 

In  consequence  of  the  distinction 
above  pointed  out,  the  attempt  has 
sometimes  been  made  to  give  the 
transaction  the  character  of  a  license 
to  use  a  patented  invention,  but  with- 
out success. 

In  Bauer  ▼.  O'Donnell  (the  Sanato- 
gen  Case)  (1913)  229  U.  S.  1,  57  L, 
ed.  1041,  60  L.R.A.(N.S.)  1185,  33  Sup. 
Gt.  Rep.  616,  Ann.  C;as.  1915A,  150,  it 
is  held  that  attaching  a  notice  to  a 
patented  article  which  states  that  the 
article  is  licensed  for  sale  and  use  at 
a  specified  price,  that  a  purchase  is 
an  acceptance  of  the  conditions,  and 
that  all  rights  revert  to  the  patentee  in 
the  event  of  a  violation  of  the  restric- 
tions, cannot  convert  an  otherwise  ap- 
parently unqualified  sale  into  a  mere 
license  to  use  the  invention. 

In  the  course  of  the  opinion,  it  is 
said:  '^t  is  contended  in  argument 
that  the  notice  in  this  case  deals  with 
the  use  of  the  invention,  because  the 
notice  states  that  the  package  is  li- 
eensed  for  sale  and  use  at  a  price  not 
less  than  $1;'  that  a  purchase  is  an 
acceptance  of  the  conditions;  and  that 
all  rights  revert  to  the  patentee  in 
event  of  violation  of  the  restriction. 
Bat  in  view  of  the  facts  certified  in 
this  case,  as  to  what  took  place  con- 
cerning the  article  in  question,  it  is  a 
perversion  of  terms  to  call  the  trans- 
action in  any  sense  a  license  to  use 


the  invention.  The  jobber  from  whom 
the  appellee  purchased  had  previous^ 
bought,  at  a  price  which  must  be 
deemed  to  have  been  satisfactory,  tiie 
packages  of  Sanatogen-  afterwards 
sold  to  the  appellee.  The  patentee  had 
no  interest  in  the  proceeds  of  the  sub- 
sequent sales,  no  right  to  any  royalty 
thereon,  or  to  participation  in  the 
profits  thereof.  The  packages  were 
sold  with  as  ftill  and  complete  title 
as  any  article  could  have  when  sold 
in  the  open  market,  excepting  only  t^e 
attempt  to  limit  the  sale  or  use  when 
sold  for  not  less  than  $1.  .In  other 
words,  the  title  transferred  was  full 
and  complete,  with  an  attempt  to  re- 
serve the  right  to  fix  Vtie  price  at  which 
subsequent  sales  could  be  made.  .  .  • 
The  patentee  relies  solely  upon  the 
notice  quoted  to  control  future  pricea 
in  the  resale  by  a  purchaser  of  an  arti* 
cle  said  to  be  of  great  utility  and  high- 
ly desirable  for  general  use.  The  ap- 
pellee and  the  jobbers  from  whom  he 
purchased  were  ndther  the  agent  nor 
the  licensees  of  the  patentee.  They 
had  the  title  to,  and  the  right  to  sell,, 
the  article  purchased  without  account- 
ing for  the  proceeds  to  the  patentee,, 
and  without  making  any  further  pay- 
ment than  had  already  been  made  in 
the  purchase  from  the  agent  of  the 
patentee.^' 

In  Victor  Talking  Mach.  Co.  v» 
Straus  (1915)  222  Fed  524,  affirmed 
in  (1917)  140  C.  C.  A.  619,  225  Fed. 
635,  it  was  held  that  one  who  had  ac- 
quired from  an  authorized  dealer,  by 
paying  the  full  list  price,  talking  ma- 
chines manufactured  under  patents,, 
the  manufacturer  of  which  assumes 
to  convey  only  a  right  to  use  during 
the  life  of  the  patent  for  a  stated 
royalty  to  be  paid  in  advance,  upon 
the  expiration  of  such  patent  the  goods 
to  become  the  property  of  the  licensee 
if  he  shall  have  observed  the  condi- 
tions of  the  license,  cannot  be  treated 
as  an  infringer  because  he  proposes^ 
to  dispose  thereof  at  less  than  the  list 
price.  The  court  said :  "Whether  the 
various  documents  evidence  a  lease 
of  each  machine  for  a  stated  period, 
with  privilege  to  the  lessee  at  the  end 
of  such  period  to  take  full  title  pro- 
vided he  has  complied  with  the  con- 
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ditioQs  of  the  leas^,  as  to  use  soIqIk 
of  complainant's  needles,  recordsi  etc., 
or  whether  it  be  a  conditional  sale, 
need  not  be  decided.  It  seems  clear 
that  if  the  license  to  use  one  of  these 
machines  on  the  named  conditions  has 
passed  from  complainant  through  its 
distributors  or  dealers  to  one  of  the 
public,  who  has  paid  the  full  list  price 
for  the  same,  the  person  who  has  thus 
acquired  license  to  use  in  accordance 
with  the  specified  conditions  may  as- 
sign such  license  to  any  other  mem- 
ber of  the  public,  who,  by  such  assign- 
ment, will  himself  obtain  the  right  to 
use  in  accordance  with  the  specified 
conditions.  We  are  not  satisfied  that 
there  is  any  obligation  on  the  part  of 
any  one  member  of  the  public  who 
thus  assigns  his  lease,  or  whatever 
it  may  be,  to  another  member  of  the 
public,  to  exact  any  particular  sum 
from  the  latter  as  a  consideration  for 
the  transfer.  We  do  not  see  why  he 
may  not  give  the  lease  to  whomsoever 
he  pleases  for  no  consideration  at  all, 
as  a  free  gift,  provided  he  has  not 
himself  violated  any  of  the  conditions, 
and  turns  the  machine  over  with  the 
license  label  or  other  company  marks 
affixed  to  the  machine  intact  and  un- 
altered, so  that  his  assignee  may  be 
fully  advised  of  the  conditions  under 
which  use  of  the  machine  is  licensed.'* 
The  illegal  function  of  controlling 
the  price  at  which  a  patented  machine 
may  be  resold  after  the  manufacturer 
has  been  paid  therefor,  and  after  it  has 
passed  into  the  hands  of  dealers  and 
the  public,  is  the  sole  purpose  that 
can  be  attributed  to  the  attaching  of 
a  notice  to  such  machine  which  states 
that  such  machine  is  licensed  for  the 
term  of  the  patent  having  the  longest 
time  to  run,  and  that  it  may  not  be 
delivered  to  any  unlicensed  member 
of  the  genera]  public  until  "the  full 
license  price"  stated  in  the  notice  is 
paid,  since  this  notice  is  not  intended 
as  a  security  for  any  further  payment, 
as  the  full  price,  called  a  "royalty," 
is  paid  before  the  manufacturer  parts 
with  the  possession  of  the  machine, 
and  is  not  to  be  used  as  a  basis  for 
keeping  the  manufacturer  informed  as 
to  the  condition  or  use  of  the  machine, 
as  no  report  of  any  character  is  re- 


quired from  the  "ultimate  user"  after 
he  has  paid  the  stipulated  price,  and 
since  such  notice,  notwithstanding  its 
apparently  studied  avoidance  of  the 
use  of  the  word  "sale,"  and  its  fre- 
quent reference  to  the  word  "use," 
omits  the  most  obvious  requirements 
for  securing  a  bona  fide  enforcement 
of  the  restrictions  of  the  notice  as  to 
"use,"  and  under  it,  even  by  its  own 
terms,  the  title  to  the  machines  ulti- 
mately vests  in  the  "ultimate  usob'* 
without  any  further  payment  or  action 
on  their  part  upon  the  eiqiiration  of 
patents  which,  so  far  as  the  notice 
shows,  may  or  may  not  be  incorporated 
in  the  machine.  Straus  v.  Victor  Talk- 
ing Mach.  Co.  (1917)  248  U.  S.  490, 
61  L.  ed.  866,  L.RJL1917E,  1196,  37 
Sup.  Ct.  Rep.  412,  Ann.  Gas.  1918A, 
955. 

In  Edison  v.  Ira  M.  Smith  Mercan- 
tile Co.  (1911)  188  Fed.  925,  it  is  said 
that  the  force  of  restrictions  as  to  the 
price  at  which  a  patented  article  may 
be  resold,  as  running  with  such  arti- 
cle, depends  in  each  case  upon  the 
transaction  by  which  the  patentee  em- 
barks the  article  upon  its  voyage. 
Such  transaction  is  not  necessarily  un- 
conditional and  absolute  because  it  is 
denominated  a  "sale;"  nor  is  it  neces- 
sarily any  less  than  a  complete  sale 
because  denominated  a  "conditional 
sale"  or  "license."  Its  dominant  char- 
acter is  a  question  of  construction  in 
each  case. 

A  provision  made  in  contracts  be- 
tween a  manufacturer  of  phonograph 
records  and  jobbers  and  dealers,  and 
in  a  notice  on  the  carton  containing 
the  records,  that  they  shall  not  be  re- 
sold except  for  a  specified  price,  and 
that  "upQn  any  breach  of  said  condi- 
tions the  license. to  use  and  vend  this 
record  implied  from  such  sale  imme- 
diately terminates,"  is  a  licemie  con- 
dition attaching  to  the  article^  an^  not 
merely  a  personal  covenant  by  the  first 
purchaser, — at  least,  until  the  article 
has  reached  the  ultimate  user  and  has 
been  used.    Ibid. 

In  Waltham  Watch  C^.  v.  Keene 
:i913)  202  Fed.  225,  affirmed  without 
opinion  in  (1913)  126  C.  C.  A.  668,  209 
Fed.  1007,  the  court,  in  discussing  the 
question  whether  the  violation  of  a 
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so-called  license  agreement  or  restric- 
tion fixing  the  price  at  which  plain- 
tiff's product  might  be  resold  by  deal- 
ers constituted  infringement  of  the 
patent,  said  that  the  alleged  right  un- 
der the  contract  to  retake  the  prop- 
erty on  paying  to  the  purchaser  the 
price  paid  by  him  in  case  it  is  less 
than  that  fixed  by  the  patentee  <»>  his 
assignee  does  not  operate  to  make  the 
sale  in  the  first  instance  a  conditional 
one  which  the  law  will  recognize. 


Coimpet«aey  of 
aot  f9T  tke 


psleo  vefttsiotioA 
of  proteetlnc  tke 


Although  the  holding  of  the  United 
States  Supreme  Court  that  the  right 
to  impose  price  restrictions  is  no  part 
of  the  monopoly  enjoyed  by  a  patentee 
renders  the  subjoined  decision  of  no 
practical  value,  it  is  herein  set  forth 
for  the  information  of  the  reader. 

If  a  license  restriction  fixing  the  re- 
sale price  is  imposed,  not  for  the  pur- 
pose of  protecting  the  patent  or  for 
securing  its  benefits,  but  for  the  pur- 
pose of  eviading  the  provisions  of  the 
Anti-trust  Act,  then  it  is  void,  because 
such  restriction  is  not  '*a  reasonable 
condition  imposed  upon  the  licensee  of 
a  patent  by  the  owner  thereof,"  nor 
"a  condition  suitable  to  protect  the 
use  of  their  ])atent  and  to  secure  its 
benefit^/'  Ingersoll  v.  McColl  (1913) 
204  Fed.  147: 

A  license  restriction  nominally  for 
the  purpose  of  protecting^  a  patent  will 
not  be  upheld  where  it  appears  that 
the  mahufaetuser  sells  other  goods 
embodying  the  patent  Without  such  re- 
striction.   Ibid. 

Siglit  of  liooBsee  to.  ii^poto  f  ostiiotiom. 

Although  the  denial  by  the  Supreme 
Court  •  of  the  ri^ht .  of  a  patentee  to 
impose  price  restrictions  ,|ias  rendered 
the  following,  decisions  of  purely  aca- 
demic interest,  they  are  herein  set  forth 
for  the  information  of  the  reader. 

Where  the  owner  of  a  patent  has 
neither  imposed  any  restriction  as  to 
the  price  at  which  the  patented  article 
may  b^  sold  to  the  ultimate  purchaser 
at  retail,  nor  has  atrthorixed  its  im- 
position, an.  exclusive  licensee  to  sell 
cannot  iinpo^e.  such  a  restriction.  .  In- 
gersell  v.  Snellenberg  (190$).  147  Ffd. 

7  A.L.R.-^41« 


In  Edison  v.  Ira  M.  Smith  Mereanr 
tile  Co.  (1911)  188  Fed.  925,  it  was 
held  to  be  immaterial  that,  the  sales 
were  made  and  the  license  conditions 
inaugurated,  not  by  the  patentee,  but 
by  a*  licensee  operating  under  a  grant 
of  exclusive  right  to  make,  use,  and 
sell  the  patented  invention  through- 
out the  United  States,  the  court  saying 
that  the  opinion  in  IngersoU  v.  Snel- 
lenberg (Fed.)  supra,  holding  that 
such  restrictions  are  not  valid  when 
imposed  by  a  license,  appears  to  rest 
upon  the  idea  that  the  license  there 
in  question. Was  not  shown  to  be  ex- 
clusive) so  as  to  supersede  the  rights 
of  .the  patentee. 

Baaliflh  and  Canadian  deeisioiiB. 

In  Naitional  Phonograph  Co.  v. 
Menck  [1911]  A.  C.  (Eng.)  336,  80 
L.  J.  P.  C.  N.  S.  105,  104  L.  T.  N.  S. 
5,  37  Times  L.  R.  239,  28  Eep.  Pat. 
Gas.  229,  48  Scot.  L.  H.  733,  a  case  aris- 
ing under  the  Australian  PommoU- 
wealth  Patent  Act. which,  so  far  as 
material  to  the  matters  in  issue  in  the 
case,  is  identical  with  the  British  Pat- 
ent Design  and  Trademark  Act  (46 
&  47  Vict.  chap.  57),  it  was  held  that 
the  general  doctrine  of  absolute  free- 
dom of  disposal  of  chattels  of  an  ordi- 
nary kind  i^,  in  the  case  of  patented 
chattelSi^  subject  to  the  restriction  that 
a  person  purchasing  them' with  knowl- 
edge of  the  conditions  attached  by  the 
patentee,  clearly  brought  home  to  him- 
self at  the  time  of  sale,'  shall  be  bound 
by  that  knowledge,  and  accept  the  sit- 
uation of  ownership  subject  to  the 
limitations. 

In  Gillette  v.  Rea  (1910)  15  Ont. 
"Week., Rep.  345,  I  Ont.  Week.  N.  443, 
It  is  stated  that  under  the  Canadian 
patent  act  the  sale  of  a  patented  .arti- 
cle conveys  an  a]:)3olute  title,  and  that 
this  is  fatal  to  any  attempt  to  impose 
conditions  as  to  price,  extending  be- 
yond the  first  purchaser. ,        . 

8-  Copyrighted  productions. 

As  in  the  case  of  patented  articJes, 
so  also  m  the  case  of  copyrighted  pro- 
duetions,  it  was  formerly  supposed 
that  the  esclusive  right  to  produce  and 
yend  enjoyed  by  the .  owner  of  .  the 
copyright  included  the  xight'  tO'  fix  a 
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price  at  which  the  copyrighted  produc- 
tion miflrht  be  resold. 

It  was  accordingly  held  that  agree- 
ments between  the  purchasers  of  copy- 
righted books  and  the  proprietor  of 
the  cop3rright»  as  to  the  price  at  which 
such  books  shall  be  resold,  were  not 
illegal.  See  Straus  v.  American  Pub- 
lishers' Asso.  (1904)  177  N.  Y.  473,  64 
L.R.A.  701,  101  Am.  St  Rep.  819,  69 
N.  E.  1107,  afSrming  (1908)  85  App. 
Div.  446,  83  N.  Y.  Supp.  271,  s.  c.  on 
subsequent  appeal  in  (1908)  193  N.  Y. 
496,  86  N.  E.  525,  affirming  (1908)  127 
App.  Div.  936,  111  N.  Y.  Supp.  830; 
Murphy  v.  Christian  Press  Asso.  Pub. 
Co.  (1899)  38  App.  Div.  426,  56  N.  Y. 
Supp.  597. 

But  the  authority  of  these  cases  is 
virtually  nullified  by  the  subsequent 
decisions  of  the  Supreme  Court. 

In  Bobbs-Merriir  Co.  v.  Straus 
(1906)  210  U.  S.  389,  52  L.  ed.  1086, 
28  Sup.  Ct.  Rep.  722,  affirming  (1906) 
15  L.R.A.(N.S,)  767,  77  C.  C.  A.  607, 
147  Fed.  15;  and  Scribner  v.  Straus 
(1908)  210  U.  S.  352,  52  L.  ed.  1094, 
28  Sup.  Ct.  Rep.  735,  it  is  held  that 
the  copyright  statutes,  while  protect- 
ing the  owner  of  the  copyright  in  his 
right  to  multiply  and  sell  his  produc- 
tion, do  not  create  the  right  to  impose 
by  notice  a  limitation  as  to  the  price 
at  which  the  books  shall  be  sold  at  re- 
tail by  future  purchasers  with  whom 
there  is  no  privity  of  contract,  so  as 
to  subject  such  purchasers  to  an  action 
for  infringement. 

The  owner  of  a  copyright  cannot, 
by  virtue  of  the  copyright  statute,  re- 
strain the  sale  of  copies  of  the  copy- 
righted books  the  title  to  which  he 
has  transferred,  but  which  are  being 
sold  in  violation  of  an  agreement  en- 
tered into  between  himself  and  the 
purchaser,  but  the  only  remedy  of  the 
original  owner  is  by  action  for  a 
breach  of  contract  Harrison  v.  May- 
nard,  M.  &  Co.  (1894)  10  C.  C.  A.  17, 
26  U.  S.  App.  99,  61  Fed.  689. 

A  copyright  is  not  infringed  by  sell- 
ing in  violation  of  express  restrictions 
placed  on  the  dealer  as  to  the  mode  of 
sale  or  price  at  which  the  copyrighted 
work  is  to  be  sold.  Authors  &  News- 
papers Asso.  V.  O'Gorman  Co.  (1906) 
147  Fed.  616. 


In  Garst  v.  Hall  ft  L.  Co.  (1901)  179 
Mass.  588,  56  L.R.A.  631,  61  N.  E.  219, 
it  is  said,  obiter,  that  even  under  the 
law  of  copyright,  when  the  owner  of 
a  copyright  and  of  a  particular  copy 
of  a  book  to  which  it  pertains,  has 
parted  with  all  his  tilde  to  the  book, 
and  has  conferred  an  absolute  title  to 
it  upon  the  purchaser,  he  cannot  re- 
strict the  right  of  alienation,  which 
is  one  of  the  incidents  of  ownership 
of  personal  property. 

The  copyright  monopoly  conferred 
by  the  Federal  laws  does  not  protect, 
as  against  condemnation  under  the 
Sherman  Anti-trust  Act  of  July  2, 
1890,  agreements  between  associations 
embracing  probably  75  per  cent  of 
the  book  publishers  and  a  majority  of 
the  booksellers  in  the  United  States, 
which  operate  to  restrict  the  sale  of 
copyrighted  books  to  those  only  who 
will  maintain  the  fixed  net  retail  price, 
and  result  in  almost  completely  de- 
stroying competition  in  such  books  at 
retail.  Straus  v.  American  Publishers^ 
Asso.  (1913)  231  U.  S.  222,  58  L.  ed. 
192,  L.R.A.1915A,  1099,  34  Sup.  Ct 
Rep.  84,  Ann.  Cas.  1915A,  369. 

4.  Trademarked  goods. 

It  is  settled  that  the  fact  that  an 
article  is  trademarked  gives  t)ie  owner 
of  the  trademark  no  greater  right  to 
impose  restrictions  as  to  the  resale 
price  than  he  would  otherwise  enjoy* 

Thus,  the  owner  of  a  trademark  can- 
not control  the  price  of  the  trade- 
marked  article  in  the  ^nds  of  a  dealer 
with  whMn  he  has  no  coiitractual  rela- 
tions (Ingersoll  v.  McCoU  (1913)  204 
Fed.  147),  though  the  dealer  Imows 
that  the  manufacturer  sells  only  sub- 
ject to  such  stipulation  (Garst  v.  Hall 
&  L.  Co.  (1901)  179  Haas.  588,  55 
L.R.A.  631,  61  N.  E.  219). 

And  in  determining  tiie  validity  of 
a  price  maintenance  agreement,  the 
fact  that  the  product  to  which  it  re- 
lates is  trademarked  is  immaterial. 
D.  Ghirardelli  Co.  v.  Hunsicker  (1912) 
164  Cal.  355,  128  Pac.  1041. 

5.  Goods  fnade  hy  secret  process. 

In  some  cases  the  view  has  been 
taken  that  contracts  seeking  to  control 
the  resale  pric^  of  goods  manufac- 
tured by  a  secret  process,  or  medicines 
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compounded  under  a  seeret  formula, 
are  but  in  aid  of  a  natural  monopoly, 
and  80  are  exempt  ftrom  the  principles 
which  apply  to  contracts  which  tend 
to  create  a  monopoly  or  restrain  trade 
in  other  articles.  See  Dr.  Miles  Medi- 
cal Co.  V.  Goldthwaite  (1904)  183  Fed. 
794;  Dr.  Miles  Medical  Go«  y.  Jaynes 
Drug  Co.  (1906)  149  Fed.  888;  Dr. 
Miles  Medical  Co.  ▼.  Piatt  (1906)  142 
Fed.  606;  Wells  &  R.  Ck>.  v.  Abraham 
(1906)  146  Fed.  190,  aiBrmed  in  (1907) 
79  C.  C.  A.  228,  149  Fed.  406;  Jayne 
▼.  Loder  (1906)  7  L.RwA.(N.S.)  984, 
78  C.  C.  A.  663,  149  Fed.  21,  9  Ann. 
Gas.  294;  Garst  v.  Harris  (1900)  177 
Mass.  72,  58  N.  E.  154;  Garst  ▼.  Wisa- 
ler  (1902)  21  Fa.  Super.  Gt  Rep,  532. 

R  is  said  in  support  of  this  view 
that  as  the  goods  to  which  the  agree- 
ment relates  are  such  as  the  purchaser 
presumably  would  have  no  chance  to 
sell  at  a  profit  at  all,  but  for  the  manu- 
facturer's permission,  a  limit  to  the  li- 
cense, in  the  form  of  a  restriction  of 
the  price  at  which  he  may  sell,  is  prop- 
er enough.  Garst  v.  Harris  (1900) 
177  Mass.  72,  58  N.  E.  154. 

But  this  view  fails  to  distinguish 
between  the  necessary  monopoly  of 
the  secret  itself  and  the  unnecessary 
monopoly  of  the  articles  made  accord- 
ing to  the  secret  process  and  offered 
for  sale  and  resale  to  the  consuming 
pnbUc;  and  the  wei^t  of  authority, 
both  in  courts  which  hold  contractual 
limitations  on  the  retail  price  to  be  in 
undue  restraint  of  trade,  and  in  courts 
which  uphold  such  limitations  under 
certain  conditions,  is  to  the  effect  that 
a  restraint  of  trade  which  would  be 
unlawful  as  to  other  manufactured 
articles  cannot  be  justified  because  the 
article  in  question  is  made  by  a  secret 
process  or  under  a  seeret  formula. 
Dr.  Miles  Medical  Co.  v.  J6hn  D.  Park 
A  Sens  Ck>.  (1911)  220  U.  &  378,  55  L. 
ed.  502,  81  Sup.  Ct  Sep.  876;  John  D. 
Park  A  Sons  Ck>.  v.  Hartman  (1907)  12 
L.R.A.(NJS.)  185,  82  C.  C.  A.  158,  158 
Fed.  24»  affirming  (1906)  145  Fed.  358; 
D.  GhirardelU  Co.  v.  Hunsicker  (1912) 
164  CaL  355, 128  Pac.  1041;  W.  H.  Hill 
Ck>.  ▼.  Gray  A  Worcester  (1910)  163 
Mich.  12,  30  L.R.A.(N.S.)  327,  127  N. 
W.  803. 

In  Dr.  Miles  Medical  Co.  v.  John  D. 


Park  &  Sons  Co.  (1908)  90  C.  C.  A. 
579,  164  Fed.  803,  Judge  Lurton,  in 
holding  that  the  fact  that  the  manu- 
facture of  an  article  is  a  trade  secret 
will  not  warrant  the  regarding  of  con- 
tracts in  respect  of  such  article  as 
either  outside  of  the  mischief  intend- 
ed to  be  remedied  by  the  Federal  Anti- 
trust Law  or  the  rules  of  the  common 
law,  or  within  the  statutory  protec- 
tion afforded  by  the  patent  and  copy- 
right statutes,  said :  **Any  other  con- 
clusion would  be  to  sanction  a  mo- 
nopoly in  that  class  of  goods  vastly 
more  far-reaching  than  the  monopoly 
extended  upon  high  grounds  of  public 
policy  to  the  inventor.  The  statutory 
monopoly  has  a  limitatibn  of  a  few 
yeanr.  To  obtain  it  the  inventor  must 
put  on  record  his  invention.  At  the 
end  of  the  term  the  public  will  be  free 
to  employ  the  discovery  without  the 
burden  theretofore  imposed  as  a  com- 
pensation to  the  Inventor.  Not  so 
with  the  monopoly  asked  for  by  those 
who  control  the  enormous  proprietary 
trade  of  this  country.  Their  monopoly 
will  go  on  forever,  and,  if  there  be 
merit  in  their  formula,  they  may  not 
only  preserve  it  through  all  time,  but 
continue  to  restrain  prices  and  pre- 
vent competition  in  the  sale  of  the 
product.  It  is  said  that  the  proprietor 
of  such  a  secret  remedy  need  never 
communicate  his  formula.  Concede 
this.  To  say  that  he  need  never  com- 
pound his  medicine,  tod  that,  if  he 
does,  he  need  not  sell  it  unless  he 
chooses,  is  undbubtedly  true.  But  as 
much  may  be  said  about  any  article 
which  the  producer  may  choose  to 
make  or  not  to  make,  sell  or  not  sell, 
as  he  wills.  So  much  pertains  in- 
herently to  the  natural  freedom  of 
man  in  respect  to  his  own  actions. 
But  if  he  elects  to  mak^  and  sell  a 
product  according  to  his  formula,  a 
public  interest  is  affected  if  he  be 
permitted  to  restrain  freedom  of  trade 
in  the  article  when  it  has  once  passed 
under  the  dominion  of  a  buyer,  A  free 
right  of  alienation  is  an  incident  to 
the  general  right  of  properi;y  in  arti- 
cles which  pass  from  hand  to  hand 
in  the  commerce  of  the  world.  2  Ck). 
litt.  §  360.  The  mere  fact  that  one 
article  or  class  of  articles  is  made  un- 
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der  an  unknown  and  private  fonnuIa» 
and  another  class  is  not»  Is  an  un- 
deniable fact  which  may  serve  for 
some  purposes  to  differentiate  them. 
But  that  single  fact  does  not  afford 
an  economic  reason,  and  still  less  a 
legal  reason,  for  saying  that  it  oper- 
ates to  exempt  such  articles  froih  rules 
against  unlawful  restraints  of  trade/' 

4.  The  agency  system* 

No  unlawful  restraint  of  trade  is  in« 
volved  in  the  fixing  by  a  manufacturer 
of  the  price  at  which  its  agent  shall 
sell  its  product  (Cole  Motor  Car  Co. 
V.  Hurst  (1916)  142  C.  C.  A.  572,  228 
Fed.  280) ;  nor  does  a  contract  which 
creates  the  relation  of  principal  and 
agent  between  the  parties,  and  binds 
the  agent  to  adhere  to  the  selling  price 
fixed  by  the  manufacturer,  constitute 
such  a  combination  as  is  within  the 
purview  of  anti-trust  laws. 
'■  Thus,  a  contract  by  which  a  manur 
facturer  constitutes  another  an  exclu- 
sive sales  agent  and  fixes  the  list  price 
of  the  product  does  not  violate  the 
prohibition  of  the  Sherman  Act 
against  combinations  in  restraint  of 
commerce.  Virtue  v*  Creamery  Pack- 
age Mfg.  Co.  (1913)  227  U.  S.  8,  57  L. 
ed.  393,  33  Sup.  Ct.  Rep.  202. 

And  the  Texas-  Act  of  March  30, 
1889,  defining  trusts  and  conspiracies 
agaiMt  trade,  does  not  apply  to  a  con- 
tract which  is  not  one  of  qale,  but 
which  merely  creates  the  relation  of 
principal  and  agent  between  the  par- 
ties, there  being  in  sueh  case  no  union 
or  association  of  otherwise  independ- 
ent separate  and  possibly  competing 
capital,  skill,  or  acts,  and  hence  no 
combination.  Welch  v.  Phelps  &  B. 
Wind  Mill  Co.  (1896)  89  Tex.  653,  36 
S.  W.  71. 

In  Locker  v.  American  Tobacco  Co. 
(1914)  184  C.  C.  A.  247,  218  Fed.  447, 
it  was  held  that  an  agreement  where- 
by a  manufacturer  made  a  certain  job- 
ber its  sole  agent  in  certain  territory 
on  condition  that  it  should  not  sell  the 
manufacturer's  product  at  more  than 
list  prices  did  not  violate  the  Federal 
Anti-trust  Law.  • 

But  it  is  immaterial  that  the  con- 
tracts in  question  purport  to  be  of 
bailment  or  agency,  and  not  of  sale, 
where,  according  to  the  meaning  and 


intent  of  such  instrument  as  a  whole, 
the  purchaser  must  be  r^^arded  as  the 
general  owner,  and  engaged  in  selling 
for  himself,  and  not  as  a  mere  agent 
of  the  manufacturer.  Dr.  Miles  Medi- 
cal Co.  V.  John  D.  Park  ft  Sons  Co. 
(1908)  90  C.  C.  A.  679,  IM  Fed.  803. 

In  John  D.  Park  &  Sons  Co.  v.  Hart- 
man  (1907)  12  L.R.A.(N.S.)  135,  82 
C.  C.  A.  158,  153  Fed.  24,  it  is  said: 
'The  transactions  described  in  the  bill 
plainly  constitute  sailes  of  complain- 
ant's medicine,  and  the  general  title 
passes  to  every  such  purchaser  and 
subpurchaser.  ...  To  call  such  a 
purchaser  an  agent  is  to  juggle  with 
words." 

A  jobber  by  whom  goods  are  pur- 
chased is  to  'be  considered  as  the 
vendee,  and  not  merely  the  agent  of  the 
manufacturer  in  entering  into  aa 
agreement  as  to  the  resale  price.  Unit- 
ed States  v«  Kellogg  Toasted  Con 
Flake  Co.  (1915)  222  Fed.  725,  Ann. 
Cas.  1916A,  78. 

In  Ford  Motor  Co.  v»  Union  Motor 
Sales  Co,  (1917)  156  C.  C.  A.  584,  244 
Fed.  156,  a  contract  between  an  auto- 
mobile manufacturer  and  dealers 
handling  its  products,  which  styled 
the  one  party  as  the,  ''manufacturer- 
licensor''  and  the  other  party  as  "deal- 
er-licensee,'' and  ia  terms  granted  the 
"full  right  and  license  to  use  and 
vend"  the  .manufacturer's  product 
within  the  licensed  territory,  the  man- 
ufacturer agreeing  to  "sell  its  prod- 
uct to  the  dealer-licensee"  at  a  certain 
discount  from  list  prices,  and  to  allow 
a  certain  additional  rebate,  scaled  on 
the  "net  amount  of  business"  done, 
the  dealer  agreeing  to  take  deliveries 
and  to  "puiichaae  the  said  Ford  auto- 
mobiles," preserving  title  to  the  arti- 
cles sold  only  until  the  full  parehaae 
price  should  be  paid,  with  right  of 
repossession  only  in  case  of  default  in 
such  payment,  and  under  which  the 
manufacturer  was  under  no  obUgation 
to  take, back  any  of  the  goods  pur- 
chased by  the  dealer,  and  which  ex- 
pressly stated  that  the  "dealer-licensee 
is  in  no  way  the  legal  representative 
or  agent  of  the  manufi&cturer-licens- 
or," — ^was  held  to  be  essentially  a  con- 
tract of  absolute,  as  distinguished 
from  conditional,  sale. 
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On  the  other  band,  in  Povd  Motor 
Co.  y.  Benjamin  E.  Boone  (1917)  156 
C.  C.  A.  621,  244  Fed.  335»  a  pre- 
sumably identical  contract,  bindinsrthe 
''agent*  to  sell  cars  only  to  users  re- 
siding in  certain  defined  territory,  and 
only  at  the  list  retail  prices  fixed  by 
the  manufacturer,  to  pay  85  per  cent 
of  such  list  price  in  advance  at  the 
time  of  ordering  the  cars,  and  to  pay 
freight  charges  and  other  expenses 
as  well  as  taxes  and  insurance,  and 
to  suffer  any  loss  that  may  be  sus- 
tained by  injuries  to  the  cars  from 
the  time  they  leave  the  factory  until 
they  are  delivered  to  the  purchasing 
user,  and  under  which  the  manufac- 
turer, although  receiving  only  the  86 
per  cent  cash  advance,  retains  com- 
plete title  until  a  bill  of  sale  signed  by 
it  has  been  delivered  to  the  ultimate 
purchaser,  the  contract  also  provid- 
ing for  additional  compensation  for 
the  "agent*  over  and  above  the  16 
per  cent  of  the  retail  price  by  way 
of  graduated  commissions,  depending 
upon  the  aggregate  amount  of  sales 
during  the  year, — did  not  operate  to 
transfer  an  unqualified  title  to  the 
''agent,*  so  l^at  the  title  to  the  cars 
would  pass  only  upon  a  compliance 
with  the  other  conditions  of  the  con- 
tract, as  well  as  that  of  paying  the  86 
per  cent. 

«.  Refusal  to  sell  to  price  cutters:  com' 
ment  on  the  Colgate  Case. 

As  to  the  validity  of  contracts  be- 
tween a  manufacturer  and  wholesalers 
handling  his  goods,  not  to  resell  to 
dealers  on  the  manufacturer's  sus- 
pended list,  see  11.  c,  1,  supra. 

The  courts  have  uniformly  recog- 
nized the  principle  applied  in  United 
States  v.  Colgate  &  Co.  (reported 
herewith)  ante,  448,  that  the  in- 
herent right  of  every  individual  to  re- 
fuse to  deal  with  any  person,  for  any 
reason,  or  for  no  reason  whatever,  in- 
cludes the  right  to  refuse  to  deal  with 
one  who  refuses  to  comply  with  his 
wishes  as  to  the  price  at  which  his 
products  shall  be  resold.  See  Union 
P.  Coal  Go.  V.  United  States  (1909)  97 
CCA.  578,  178  Fed*  787;  Great  At- 
lantic A  P:  Tea  Co.  v.  Cream  of  :Wheat 
Co.  (1916)  224  Fed.  666,  affirmed  in 
(1915)  141  a  C  A.  694,  227  Fed:  46; 


Cndahy  Packing  Co.  v«  Frey  &  Son 
(1919)  ~  C.  C.  A*  — ,  261  Fed.  65; 
Welch  Grape  Juice  Co.  v.  Frey  &  Son 
(1919)  —CCA.  — ,  261  Fed.  68, 
writ  of  certiorari  denied  in  (U.  S. 
Adv.  Ops.  1919-^0,  p.  67)  251  U.  S. 
— ^  64  Ia  ed.  — ,  40  Sup.  Ct  Rep.  66; 
New  York  Ice  Ck>.  v.  Parker  (1851)  21 
How.  Pr.  (N.  Y.)  302;  John  D.  Park 
&  Sons  do.  V.  National  Wholesale 
Druggists'  Asso.  (1896)  50  N.  Y. 
Supp.  1064;  Locker  v.  American  To- 
bacco Co.  (1907)  121  App.  Div.  443, 
106  N.  Y,  Supp.  115,  affirmed  on  opin- 
ion below  in  (1909)  195  N.  Y.  565,  88 
N.  E.  289. 

In  Locker  v.  American  Tobacco  Co. 
(N.  Y.)  supra,  it  is  said:'  'It  is  the 
well-settled  law  of  this  state  that  the 
refusal  to  maintain  trade  relations 
with  any  individual  is  an  inherent 
right  which  every  person  may  exercise 
lawfully  for  reasons  he  deems  suffi- 
cient, or  for  no  reasons  whatever ;  and 
it  is  immaterial  whether  such  refusal 
is  based  upon  reason  or  is  the  result 
of  mere  caprice,  prejudice,  or  malice. 
It  is  a  part  of  th^  liberty  of  action 
which  the  Constitutions,  state  and 
Federal,  guarantee  to  the  citizen.  It 
is  not  within  the  power  of  the  courts 
to  compel  an  owner  of  property  to 
sell  or  part  with  his  title  to  it,  with- 
out his  consent,  and  against  his 
wishes,  to  any  particular  persons.'* 

In  Great  Atlantic  &,  P.  T^a  (To.  v. 
Cream  of  Wheat  Co.  (1915)  224  Fed. 
566,  affirme4  in  (1915)  X41  C.  C.  A. 
594,  227  Fed.  46,  it  was  likewise  held 
that  a  manufacturer  may  lawfully  re- 
fuse to  sell  to  a  dealer  who  refuses 
to  maintain  a  fixed  retail  price,  the 
court  saying :  ''Let  it  be  assumed  that 
defendant  declines  business  with  all 
who  refuse  to  maintain  prices.  If 
such  refusal  iaifected  a  necessity  of 
life,  or  even  a  staplef  aafticle  of  trade, 
the  matter  might  be  serious,  and 
history  might  be  appealed  to  for  in- 
stances of  statutory  punishment,— e. 
g.,  the  ens^rossing  acts.  But  mere  ab- 
stention from  dealing  caimot  per  se 
be  price  fixing^  because. the  pidce  is 
not  nutdeto  depindiipon  any  contract 
or  agreement  even  thought  by  (the  pat- 
ties to  be  enforeeablsb  To  .cItU  de- 
fendant's acts  price  fixing  i8  inaeeu- 
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rate,  and  evades  obvious  legal  ques- 
tions; viz.,  whether  defendant  has  the 
right  to  decline  business,  and  whether 
it  is  anybody's  business  why  the  busi- 
ness is  declined.*' 

In  Union  P.  Ckml  Co.  v.  United  States 
(Fed.)  supra,  it  was  held  that  the 
mere  refusal  of  a  coal  company  to 
sell  coal  to  a  retail  dealer  unless  he 
would  discontinue  an  advertisement  he 
had  caused  to  be  inserted  in  the  news- 
papers to  the  effect  that  he  would  sell 
coal  at  a  price  which  was  less  than 
the  regular  retail  price  then  prevail- 
ing was  not  a  violation  of  the  Federal 
Anti-trust  Act. 

In  Cudahy  Packing  Co.  v.  Frey  & 
Son  (1919)  —  C.  C.  A.  — ,  261  Fed.  65. 
it  was  held,  upon  the  authority  of  the 
Colgate  &  Co.  Case,  that  a  jobber  who 
was  unable  to  obtain  goods  at  the 
usual  discount  from  the  list  price,  in 
consequence  of  his  noncompliance 
with  the  manufacturer's  request  that 
he  maintain  a  fixed  resale  price,  could 
not  maintain  an  action  for  damages 
under  the  Federal  statute  forbidding 
combinations  and  discrimination  in 
restraint  of  trade,  the  court  saying: 
"Since  the  defendant,  under  the  Col- 
gate &  Co.  Case,  merely  exercised  the 
right  reserved  by  the  Clayton  Act 
(Act  of  Congress,  Oct.  15,  1914,  chap. 
323,  §  2,  38  Stat,  at  L.  730,  Comp.  Stat. 
§  8835b,  9  Fed.  Stat.  Anno.  2d  ed.  p. 
731)  to  dealers  of  'selecting  their  own 
customers  in  bona  fide  transactions, 
and  not  in  restraint  of  trade,'  the  plain- 
tiff cannot  recover  under  its  charge 
of  unlawful  discrimination  in  price." 

A  similar  decision,  upon  the  au- 
thority of  the  foregoing  case,  was 
made  in  Welch  Grape  Juice  Co.  v.  Frey 
&  Son  (1919)  -—CCA.  — ,  261  Fed. 
68,  writ  of  ceitiorari  denied  by  the 
Supreme  Court  (U.  S.  Adv.  Ops.  1919- 
20,  p.  «7),  261  U.  S.  — ^  64  L.  ed.  ^, 
40  Sup.  Ct  Rep.  56. 

A  dealer  in  ice  who  has  failed  to 
live  up  to  his  agreement  to  resell  at  a 
certain  price  ice  purchased  by  him  of 
the  defendant,  under  penalty  of  hav-  ; 
ing  his  supply  stopped,  cannot,  upon  ' 
breaking  his  agrcNn&ent  and  having 
his  sQpply  eat  off,  recover  damages 
therefor.  New  York  Ice  Co.  v.  Parker 
(1861)  21  How.  Pr.  <N.  Y.)  802. 


In  eemUaatlem  witk  otkev 


While  it  is  lawful  for  a  manufac- 
turer to  refuse  to  sell  to  any  customer 
for  any  reason,  however  capricious, 
any  goods  manufactured  by  him,  it  is 
in  restraint  of  trade  and  unlawful  for 
such  manufacturer  to  become  a  party 
to  a  combination  which  shall  prevent 
any  of  his  customers  obtaining  other 
goods  of  other  manufacturers  because 
those  customers  have  violated  the 
agreement  with  him  in  respect  to  cut- 
ting of  prices,  and  to  make  such  viola- 
tion the  cause  of  a  general  exclusion  of 
customers  from  the  power  to  purchase 
any  kind  of  goods  from  any  of  the  oth« 
er  members  of  the  association.  Mines 
V.  Scribner  (1906)  147  Fed.  927;  Jayne 
V.  Loder  (1906)  7  L.RJV.(N.S.)  984, 
78  C  C  A.  663,  149  Fed.  21,  9  Ann. 
Cas.  294;  Denver  Jobbers'  Asso.  v. 
People  (1912)  21  Colo.  App.  326,  122 
Pac.  404;  Straus  v.  American  Publish- 
ers' Asso.  (1904)  177  N.  Y.  478,  64 
L.RJI.  701,  101  Am.  St.  Rep.  819,  69 
N.  £.  1107 ;  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso. 
(1896)  60  N.  Y.  Supp.  1064. 

But,  as  pointed  out  in  Jayne  v.  Lo- 
der (1906)  7  L.R.A.(N.S.)  984,  78 
C  C  A.  663,  149  Fed.  21,  9  Ann.  Cas. 
294:  "It  is  true  that  ^  common  plan 
or  policy  does  not  necessarily  mean  a 
combined  one.  The  individual  manu- 
facturer or  proprietor  may  be  per- 
suaded, for  example,  that  the  retailer 
or  jobber  who  cuts  the  medicines  of 
his  neighbor  to-day,  will  likely  cut  his 
medicine  to-morrow,  and  so  decide  not 
to  sell  him ;  and  it  will  not  make  out  a 
conspiracy  that  others  are  of  the  same 
mind." 

A  manufacturer  may  shape  his  own 
policy,  and  sell  or  witiihold  from  sell- 
ing as  he  pleases,  according  to  sup- 
posed self-interest  or  when,  fisdng  the 
prices  and  naming  the  terms  and  con- 
ditions at  and  upon  which  alone  he 
will  do  so,  refusing  to  sell  to  those 
who  will  not  conqily^  And  so  far  as 
this  is  confined  to  his  own  goods,  and 
jiursiied  by  independent  and  indi- 
vidual action,  it  cannot  be  challenged 
It  is  quite  a  different  matter,  however, 
when  two  or  mom.eombine  and  agree 
that  Blither  will  sell  to  anyone  who 
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cats  the  prices  of  any  of  the  others. 
This  concerted  policy,  by  which  it  is 
sought  not  only  to  maintain  by  each 
the  price  of  his  own  goods,  in  which  he 
alone  is  interested,  and  which  he  has 
alone  the  right  to  control,  but  also 
the  prices  on  those  of  all  who  are  thus 
banded  together,  la  manifestly  a  direct 
interference  with  and  restraint  upon 
the  freedom  of  trade  and  commerce 
between  the  states  which  it  was  the 
object  of  the  Federal  Anti-trust  Act 
to  preserve.    Ibid. 

In  Mines  v.  Scribner  (Fed.)  supra, 
it  was  held  that  a  dealer  who  could 
not  buy  books  because  of  a  rule 
adopted  by  a  publishers'  association 
controlling  90  per  cent  of  the  book 
business  of  the  country,  that  they 
would  not  sell  any  books  to  anyone 
who  cut  prices  on  copyrighted  books, 
nor  to  anyone  who  should  be  known 
to  have  sold  to  others  at  cut  prices, 
had  a  cause  of  action  under  tlie  Fed- 
eral Anti-Trust  Law  for  damages  to 
his  business  occasioned  thereby. 

An  agreement  between  publishers 
and  dealers  in  books,  whereby  the  pub- 
lishers agree  not  to  sell  books  of  any 
kind  to  dealers  who  shall  be  suspected 
of  selling  copyrighted  books  at  less 
than  the  net  price  fixed  by  th^  publish- 
ers, or  to  dealers  who  shall  supply 
books  to  dealers  who  are  suspected  of 
making  such  sales,  violates  the  provi- 
sion of  the  New  York  Anti-trust  Law 
(Laws  1899,  chap.  690,  §  1)  that  "every 
contract,  agreement,  arrangement  or 
combination,  whereby  a  monopoly  in 
the  manufacture,  production  or  sale  in 
this  state  of  any  article  or  commodity 
of  conmion  use,  is  or  may  be  created, 
established  or  maintained,  or  whereby 
competition  in  this  state  in  the  supply 
or  price  of  any  such  article  or  com- 
modity is  or  may  be  restrained  or  pre- 
vented or  whereby  for  the  purpose  of 
creating,  establishing  or  maintaining 
a  monopoly  within  this  state,  of  the 
manufacture,  production  or  sale  of  any 
such  article  or  commodity,  the  free 
pursuit  in  this  state  of  any  lawful 
business,  trade  or  occupation  is  or  may 
be  restricted  or  prevented  is  hereby 
declared  to  be  against  public  policy, 
illegal  and  void."  Straus  v.  American 
Publishers'  Asso,    (1904)    177  N.  Y. 


478,  64  L.R.A.  701,  101  Am.  St.  Rep. 
819,  69  N.  E.  1107,  affirming  (1908)  85 
App.  Div.  446,  88  N.  Y.  Supp.  27L 


OommeAt  on  thm  OolsAte  Cmmm* 

To  l^ose  who  believe  that  the  ex- 
perience of  mankind  teaches  that,  in 
the  long  run,  the  public  interest  is  best 
served  by  free  and  unrestricted  com- 
petition, and  that  such  competition  is 
'%orth  what  it  costs,''  the  decision  of 
the  Supreme  Court  in  the  Colgate 
Case  (reported  herewith)  ante,  448, 
comes  as  a  distinct  disappointment,  in 
that  it  permits  to  be  accomplished  by 
indirection  an  end  which  the  Supreme 
Court  has  previously  held  to  be  at  vari-*- 
ance  with  sound  public  poli<iy.  To 
say  that  the  announced  policy  of  re- 
fusing to  have  further  dealings  with 
those  who  may  not  comply  with  the 
manufacturers'  known  wishes  Imposes 
no  restraint  on  trade  because  ''the  re- 
tailer, after  buying,  could,  if  he  chose, 
give  away  his  purchase,  or  sell  it  at 
any  price  he  saw  lit,"  is  a  mere  quib- 
ble. It  is  idle  to  suppose  there  are 
such  numbers  of  retailers  who  are 
willing  to  forego  the  advantages  of 
handling  the  Colgate  or  -any  other 
widely  advertised  goods,  that  the  pub- 
lic can  obtain  them  at  prices  fixed 
upon  a  competitive  basis. 

As  a  matter  of  fact,  and  notwith- 
standing certain  incidental  advantages 
to  the  manufacturer  and  even  to  the 
public  (pointed  out  in  11.  a,  supra),  the 
dealer  is  the  chief  beneficiary  of  the 
policy  of  retail  price  maintenance, 
since  he  is  absolutely  protected 
against  price  competition  from  his  fel* 
low  dealers.  Court  records  disclose 
that  this  policy  has  not  always  origi- 
nated with  the  manufacturer,  but  has 
often  been  adopted  at  the  insistence  of 
a  dealers'  association.  It  is  not  to  be 
wondered  at  that  the  president  of  the 
largest  association  of  retail  dealers  in 
the  United  States — an  association 
avowedly  formed  for  the  purpose  of 
promoting  price  maintenance  and 
price  protection — ^publicly  referred  to 
the  decision  in  th^  Colgate  Case  as  ''a 
distinct  victory,  npt  alone  for  the  Col- 
gate Company,  but  also  for  the  cause 
of  price  maintenance."  See  report  of 
the  21st  Annual  Convention,  National 
^Association  of  Retail  Druggists,  pub- 
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lished  in  N.  A.  R.  D.  Journal,  vol.  28, 
pp.  1222-1225. 

Although  the  decision  in  the  C!OL- 
GATE  Case  is  not  subversive  of  Dr. 
Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.  (1911)  220  U.  &  378,  65  L.  ed. 
502,  81  Sup.  Ct.  Rep.  37e,— the  two  to* 
gether  amounting  to  a  declaration  that 
while  the  Federal  courts  will  not  en- 
force or  protect  contracts  for  the 
maintenance  of  a  fixed  retail  price, 
neither  will  they  visit  an  individual 
manufacturer  with  the  penalties  of  the 
Sherman  Act  because  he  follows  the 
policy  of  refusing  to  sell  goods  to 
known  price  cutters,^ — ^it,  at  least,  sug« 
gests  the  speculation  whether  the 
Supreme  Court  has  repented  of  its  at- 
titude towards  retail  price  fixing 
schemes,  or,  at  least,  whether  the  mi- 
nority whose  dissent  is  registered  in  its 
earlier  decisions,  and  who  believe  that 
excessive  or  unfair  prices  are  held  in 
check  by  the  operation  of  economic 
laws,  has  received  reinforcement. 

The  COLOATE  Case,  however,  is  not 
to  be  taken  as  affirming  that  the  right 
of  a  manufacturer  to  refuse  to  deal 
with  price  «cutters  is  absolute  and  un- 
qualified. It  does  not  appear  therein 
that  the  resale  prices  fixed  by  the  de- 
fendant were  other  than  fair  and  rea- 
sonable; or  that  such  right  was 
employed  by  the  defendant  in  further- 
ance of  a  purpose  to  create  or  main- 
tain a  monopoly.  What  these  pre- 
sumptive limitations  of  the  scope  of 
this  decision,  may  amount  to,  only  the 
future  can  determine. 

III.  What  amounis  to  a  violation  of  re- 
mUe  price  agreement, 

A  contract  whereby  a  purchaser,  in 
consideration  of  certain  rebates  in 
price,  agrees  to  maintain  a  certain 
price  in  selling  at  retail  a  brand' of 
goods  thus  purchased,  is  violated  by 
selling  such  brand  of  goods  at  a  lower 
price  than  that  agreed  upon,  although 
the  goods  so  sold  are  purchased  of  a 
third  person.  Clark  v.  Prank  (1885) 
17  Mo.  App.  602. 

In  Edison  v.  Ira  M.  Smith  Mercan- 
tile Co.  (1911)  188  Ved.  925,  the  court 
held  that  the  manufacturer  of  a 
patented  article  who  sold  it  under  con- 
tracts with  jobbers  and  retitil  dealers, 
containing  a  restriction  as  to  the  re- 


tail price,  was  entitled  to  an  injunc- 
tion restraining  a  sale  under  such 
price  by  a  dealer  who,  with  knowledge 
of  such  restriction,  had  purchased  the 
articles  from  a  salvage  company  to 
which  they  had  been  sold  by  an  in- 
surance company  after  the  destruction 
by  fire  of  the  stock  of  a  presumably 
authorized  dealer. 

See  also  in  this  connection,  Lovell- 
McConnell  Mfg.  Co.  v.  International 
Automobile  League  (1913)  120  C.  C. 

A.  619,  202  Fed.  219,  set  forth  in  V.  e, 
infra. 

IV*  Right  of  ntanufadurer  to  enforce 
contract  made  hy  retailer  with  middle^ 
man. 

In  England,  it  has  been  held  that  a 
manufacturer  who  has  sold  goods  of 
his  manufacture  to  a  middleman,  who 
agreed,  in  consideration  of  a  stip- 
ulated discount,  to  buy  a  given  quan- 
tity of  goods  within  a  specified  time; 
also,  not  to  sell  or  offer  such  goods  at 
less  than  the  list  price,  with  a  right, 
however,  to  allow  a  discount  to  gen- 
uine trade  customers,  and  to  obtain 
from  such  customers  a  similar  under- 
taking, and  to  forward  such  undertak- 
ing to  the  manufacturer, — ^is  a  stran- 
ger to  th^  consideration  for  an  agree- 
ment so  obtained  from  a  retailer, 
purporting  to  be  made  between  the 
middleman  and  the  retailer  in  consid- 
eration of  the  allowance  of  a  certain 
discount,  and  therefore,  cannot  en- 
force it.  Dunlop  Pneumatic  Tyre  CJo. 
V.  Selfridge  &  Co.  [1915]  A.  C.  (Eng.) 
847, 8  B.  R.  C.  221,  [1915]  W.  N.  184,  84 
L.  J.  K.  B.  N.  S.  1680,  113  L.  T.  N.  S. 
386,  31  Times  L.  R.  399,  59  Sol.  Jo.  439, 
reversing  [1914]  W.  N.  59,  83  L.  J.  K 

B.  N.  S.  923,  110  L.  T.  N.  S.  679,  30 
Times  L.  R.  250. 

But  the  English  doctrine  that  (with 
certain  exceptions  which  need  not  be 
here  enumerated)  a  third  person  for 
whose  benefit  a  contract  is  made  can- 
not maintain  an  action  thereon,  al- 
though followed  in  Connecticut,  Dela- 
ware, Georgia,  Massachusetts,  Michi- 
gan, New  Hampshire,  North  Carolina, 
Pennsylvania,  and  Wyoming,  has 
been,  nominally  at  least,  rejected  in 
the  maJQfity  of  the  state  courts;  al- 
though it  is  questionable  whether 
some  of  the  aecislons  which  purport  to 
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reject  it  are  aot  really  referable  to. 
some  of  the  exceptions  thereto.  How- 
ever, cases  are  not  wapting  which  have 
gone  the  length  of  holding  that  if  the 
person  for  whose  benefit  the  CQntract 
is  made  has  either  a  legal  or  an  equitr- 
able  interest  in  its  perfonnaMe,  he 
need  not  necessarily  be  privy  to  the 
consideration,  3^^  6  R«  C«  L*f  title, 
••Contracts,"  §  27L 

And  under  the  Code  provisions  of 
some  states  the  contract  must  be.  made 
expressly  for  the  benefit  of  tbe  third 
person  in  order  to  entitle  him  to  sue 
thereon. 

Bat  even  in  those  jurisdictions.,  in 
which  one  benefited  by  the  pez^fprm* 
ance  of  a  contra<ct  may  enforce  it^ 
though  a  stranger  to  the  consideration! 
the  question  still  remains  whether  a 
price  maintenance  agreement  made  be- 
tween a  middleman  and  a  retailer  may, 
in  view  of  the  fact  that  it  is  nu^  by 
the  middleman  in  order  to  exonerate 
himself  from  liability  under  his  own 
contract  to  the  manufacturer,  be  con- 
sidered as  having  been  entered  into 
primarily  for  the  benefit  of  the  manu- 
facturer. 

In  one  instance,  however,  it  has  been 
held  that  an  agreement  made  between 
a  retailer  and  a  jobber  from  whom  the 
retailer  purchased  goods,  that*  he 
would  not  resell  them  for  less  than  the 
retail  selling  price  fixed  by  the  manu- 
facturer, is  enforceable  by  the  manu- 
facturer under  a  istatute  (Cal.  Civ. 
Code,  §  1559)  providing  that  "a  con- 
tract made  expiressly  for  the  benefit  of 
third  person  may  be  enforced  by  him 
at  any  time  before  the  parties  thereto 
rescind  it."  D.  Ghirardelli  Co.  v.  Hun- 
sieker  (1912)  164  CaL  355,  128  Pac; 
1041. 

F.  Frotdction  againttt  itnMerference  u^t^ 
Tprice  control  a^Bten^. 

a.  Ab  agcAnat  one  who  has  violated  kis 

€igreement. 

Where  an  agreement  to  maintain  a 
•  fixed  retail  price  is  regarded  as  valid, 
the  promisee  may  maintain  an  action 
thereon  for  actual  (Fisher  Flouring 
Mills  Co.  V.  Swanaon  (19ia).  7$  Wash. 
649, 51  L.R^(N.a)  522, 137  Pac  144) 
or  liquidated  (Garst  v.  Harris  (19081 
187  Haas.  72,  58  N.  E.  154)  damages; 


or  may  obtain  i^n  injunction  against  its 
breach  (Grogan  v.  Chaffee  (1909)  156 
Cal.  611,  27  L.R.A.(N.S.)  395,  105  Pac. 
745;  D.  Ghirardelli  Co.  v.  Hunsicker 
(1912)  164  CaL  355,128  PaC.  1041; 
Robert  H.  IngersoU  &  Bro.  v.  Hahhe 
&  Co.  (191T)  88  K  J.  Eq.  222,  101 
Atl.  1030,  s.  c.  on  final  hearing  (1918) 
89  N.  J.  E<1.  382,  108  Atl.  128;  Fisher 
Flouring  Mills  Co.  v.  Swanson 
(Wash.)  i^upra). 

But  the  court  will  not  enjoin  the 
breach  of  an  agreement  to  maintain  a 
retail  price  where  such  agreement  is- 
contrary  to  law.  Wampole  v.  F.  E. 
KaTn  Co.  (1906)  11  Ont.  L.  Rep.  619. 

b.  Ab  againat  one  ^ho  has  procured 
.  ffoo^Brhy  deception. 

If  one  by  the  exercise  of  fraud  or 
deception  obtains  goods  without  sign- 
ing the  re<[uired  agreepient,  he  may  be 
subject  to  the  same  liability  as  if  he 
had  been  bound  thereby.  Edison  Phon- 
ograph Co.  V.  Kaufmann  (1901)  105 
Fed.  9^0 ;  Authoirs  &  New&papers  Asso. 
V,  O'Gorman  Co.  (1906)  147  Fed.  616; 
Edison  Phonograph  Co.  v.  Pike  (1902) 
116  Fed.  863;  National  Phonograph 
Co.  V.  Edison-Bell  Consol.  Phonograph 
Co,  [1908]  1  Ch.  (Eng.)  335,  6  ^.  B.  C. 
42,  77  L.  J.  Ch.  N.  S.  218,  98-L.  T.  N.  S. 
291,  24  Times  L.  R.  201. 

A  manufacturer  who  sells  his  goods 
to  wholesalers  upon  the  terms  of  an 
agreement  which  provides  that  the 
wholesalers  shall, sell  only  to  dealers 
who  will  sign  a  retailer's  figreen^ent 
in  the  form  provided  by  the  manu- 
facturer, both  agreements  providing 
that  the  goods  shall  not  be  sold  at  less 
than  the  specified  current  list  prices 
applicable,  respectively  to.  wholesalers 
and  retailers,  or  to  dealers  .on  the 
manufacturer's  suspended  list^  has.  a 
right  of  action  against  a  dealer  who,' 
being  on.  the  6US|pende4  M^i*  procures 
others  to  obtain  goods  from  wholesal- 
ers who  had  sign<ed  the  agreement  by 
falsely  representing  themselves  as  in- 
dependent dealers  and  dealing  in  fic- 
titious names^  irrespective  of  whether 
such  act  was  intended  to  damage  the 
manufacturer,  and.  though  the  imme-; 
diate  party,  to  the,  cont,ract,  having 
acted  innocently/,  may  not  himself,  be 
liable^     Natip^  Phonograph  Co,  v. 
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Edison-Bell  ConsoL  Phonograph   Co. ' 
(Eng.)  supra. 

c  Aa  againai  one  who  has  proewi*ed  goods 
by  inducing  another  to  violate  his 
agreement. 

One  who  knowingly  induces  or  pro- 
cures another  to  violate  his  contract  to 
maintain  a  certain  resale  price  may  be 
held  answerable  in  damages  therefor, 
or  may  be  enjoined  from  attempting  to 
induce  further  violations,  if  the  con- 
tract is  one  which  the  courts  would 
enforce  as  between  the  immediate  par- 
ties thereto.  See  Dr.  Miles  Medical 
Co.  V.  Goldthwaite  (1904)  188  Fed. 
794;  Dr.  Miles  Medical  Co.  v.  Piatt 
(1906)  142  Fed.  606;  Wells  &  R.  Co.  v. 
Abraham  (1906)  146  Fed.  190,  affirmed 
in  (1907)  79  C.  C.  A.  228, 149  Fed.  408; 
Bobbs-Merrill  Co.  v.  Straus  (1906)  15 
L.RJL(N.S.)  767,  77  C.  C.  A.  607,  147 
Fed.  15;  Dr.  Miles  Medical  Co.  v. 
Jaynes  Drug  Co.  (1906)  149  Fed.  888; 
Ford  Motor  Co.  v.  International  Auto- 
mobile League  (1913)  209  Fed.  285; 
Ford  Motor  Co.  v.  Union  Motor  Sales 
Co.  (1917)  156  a  C.  A.  584,  244  Fed. 
156;  Garst  v.  Charles  (1908)  187 
Mass.  144,  72  N.  E.  889;  Fisher  Flour- 
ing Mills  Co.  V.  Swanson  (1918)  76 
Wash.  649,  61  L.R.A.(N.S.)  522,  137 
Pac.  144;  National  Phonograph  Co.  v. 
Edison-Bell  Consol.  Phonograph  Co. 
[1908]  1  Ch.  (Eng.)  885,  6  B.  R.  C.  42, 
77  L.  J.  Ch.  N.  S.  218, 98  L.  T.  N.  S.  291, 
24  Times  L.  R.  201. 

A  person  who  unlawfully  or  ma- 
liciously persuades  another  person  to 
break  his  contract  with  a  third  person, 
to  the  injury  of  such  third  person,  is 
liable  for  the  damages  which  are  the 
natural  result  of  such  act;  and  when 
by  reason  thereof  he  has  acquired  title 
to  property  wrongfully,  he  may  be  ad- 
judged a  trustee  ex  maleficio  in  respect 
to  such  property,  and  enjoined  from 
disposing  thereof.  Bobbs-Merrill  Co. 
V.  Straus  (1906)  15  L.R.A.  (N.S.)  767, 
77  C.  C.  A.  607,  147  Fed.  15. 

It  has  been  held  that  an  action  is 
maintainable  against  a  third  person 
who  has  procured  a  violation  of  con- 
tract by  fraud  and  misrepresentation, 
even  though,  as  between  the  immediate 
parties  to  the  contract,  there  is  no 
right  of  action  in  respect  of  the  vio- 
lation.    National  Phonograph  Co.  vl 


Edison-Bell  Consol.  Phonograph  Co. 
(Eng.)  supra.  The  general  question 
whether  an  action  for  procuring  a 
breach  of  contract  will  lie  where  there 
is  no  right  of  action  as  between  the 
immediate  parties  is,  however,  one 
upon  which  the  decisions  are  at  vari- 
ance.   See  note  in  6  B.  R.  C.  80. 

Where  a  contract  by  which  *the  man- 
ufacturer seeks  to  control  the  resale 
price  is  invalid,  one  who  causes  it  or 
attempts  to  cause  it  to  be  broken  does 
the  manufacturer  no  wrong  cogniz- 
able by  the  law.  Dr.  Miles  Medical  Co. 
V.  John  D.  Park  &  Sons  Co.  (1911)  220 
U.  &  878,  55  L.  ed.  502,  81  Sup.  Ct  Rep. 
876;  Ford  Motor  Co.  v.  Union  Motor 
Sales  Co.  (1917)  156  C.  C;  A.  684,  244 
Fed.  156 ;  John  D.  Park  ft  Sons  Co.  v. 
Hartman  (1907)  12  L.R.A.(N.S.)  186, 
82  C.  C.  A.  158,  168  Fed.  24;  W.  H. 
Hill  Co.  V.  Gray  ft  Worcester  (1910) 
168  Mich.  12,  80  L.R.A.  (N.S.)  827,  127 
N.  W.  808. 

«I.  Am  againat  one  who  Hoe  procured 
goods  'wiUhjout  fraud  or  JenowinQlg  in^ 
ducing  a  violation  of  oontroot. 

Where  there  is  no  privity  of  con- 
tract between  the  complainant  and  the 
defendant,  the  latter  may  resell  at  any 
price  he  sees  fit  goods  obtained  from 
dealers  under  contract  with  the  com- 
plainant, unless  there  was  fraud  or  de- 
ceit in  the  transaction.  Ford  Motor 
Co.  V.  International  Automobile 
League  (1918)  209  Fed.  235. 

One  may  not  be  enjoined  from  sell- 
ing or  disposing  of  goods  purchased 
by  him  where  it  is  not  shown  that  he 
has  procured  their  sale  to  him  at  a 
price  less  than  that  which  the  dealer 
has  agreed  to  charge.  L.E.  Waterman 
Co.  V.  Waterman  (1898)  27  App.  Div. 
188,  50  N.  Y.  Supp.  131. 

In  the  absence  of  notice  on  the  part 
of  the  defendant  of  the  contract  be- 
tween the  complainant*  the  author  of 
a  book,  and  his  sales  agents  who  pur- 
chased such  books  from  the  author  as 
they  might  sell,  to  sell  by  subscription 
only,  and  not  to  the  trade,  for  the  full  * 
retail  price,  the  defendant  will  not  be 
restrained  from  selling  or  advertising 
for  sale  books  purchased  from  such 
agents,  at  any  price  the  defendant  may 
see  fit,  although  less  than  that  fixed 
by  such  contract,  ittiot  appearing  that 
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the  d«f  eadftnt  tried  to  induce  the  agent 
to  sell  the  books  or  to  breftk  any  con* 
tract;  but  the  author's  remedy  is 
against  the  agent  for  a  violation  of  the . 
contract  Clemens  v.  Eites  (1885)  22 
Fed.  890. 

A  manufacturer  has  no  right  of  ac*- 
iion  in  respect  of  a  transaction  by 
which  the  defendant  obtained  goods 
through  a  retail  dealer  who,  not  know- 
ing the  defendant  to  be  on  the  sus- 
pended list,  let  him,  as  matter  of  ae* 
commodation,  have  goods  at  the  price 
which  he  himself  paid  for  them,  no 
fraud  or  misrepresentation  being  em* 
ployed.  National  Phonograph  Co.  v. 
Edison^Bell  Consol.  Phonograph  Ca 
[1908]  1  Ok.  (Bag.)  385,  6  B.  R.  C.  42, 
77  L.  J.  Ch.  N.  S.  218,  98  L.  T.  N.  S. 
291,  24  Times  L.  R.  201. 

The  fact  that  all  means  of  identifica- 
tion are  removed  has  been  held  suf- 
icient  to  show  that  the  goods  were 
purchased  from  a  person  interdicted 
by  contract  from  selling.  Wells  4b  R. 
Co.  V.  Abraham  (1906)  146  Fed.  190, 
affirmed  in  (1907)  79  a  C.  A.  228,  149 
Fed.  408. 

••  Am  aoainat  one  who  fataely  represents 
hbmsHf  to  he  the  manufactwret^e  agent. 

It  is  unfair  competition  for  one  who 
sells  below  the  retail  price  fixed  by 
the  manufacturer  to  represent  himself 
as  the  manufacturer's  agent.  Ford 
Motor  Ck).  V.  Benjamin  E.  Boone 
(1917)  156  C.  C.  A.  621,  244  Fed.  335. 

f.  Am  affoinst  one  %oho  erases  serial    , 

numbers* 

Where  a  contract  for  maintenance  of 
a  uniform  retail  price  is  legal  and  en- 
forceable, the  manufacturer  is  enti- 
tled to  enjoin  a  third  person  from  mu- 
tilating the  packages  and  destroying 
the  numbers  thereon,  so  they  cannot 
be  identified.  Dr.  Miles  Medical  Co.  v. 
Goldthwaite  (1904)  1S8  Fed.  794. 

But  where  the  system  of  contracts 
under  which  the  goods  are  marketed  is 
in  unlawful  restraint  of  trade,  the 
court  will  not  enjoin  a  third  person 
from  obliterating  the  serial  numbers 
placed  up((Mi  goods  for  the  purpose  of 
enabling  the  manufacturer-  to  trace 
them.  John  D«  Paric  ft  Sons  Co»  v. 
Hartman  (1907)  12  L.RJL(N.S.)  186, 
82  C.  C.  A.  168,  153  Fed^  24;  W.  H. 


Hill  Co.  V.  Gray  &  Worcester  (1910) 
163  Mich.  12,  30  L.R.A.(N.&)  327,  127 
N.  W.  803. 

In  B.  V.  D.  Ck>.  V.  Isaac  (reported 
herewith)  ante,  440,  it  was  held  that 
an  injunction  would  not  lie  to  prevent 
a  jobber  from  removing  from  cartons 
in  which  a  manufacturer  delivered  his 
goods,  secret  marks  intended  to  aid  the 
manufacturer  in  price  maintenance,  by 
enabling  it  to  determine  which  of  its 
wholesiders  cut  prices,  in  order  that 
it  might  refaae  to  have  further  deal- 
ings with  him.  As  to  whether  this  de- 
cision can  stand  in  the  face  of  the  Su- 
preme Ckmrt's  decision  in  the  Colgate 
Case  (reported  herewith)  ante»  443, 
see  comment  made  therieon  in  the  note 
appended  thereto. 

No  right  to  protection  in  the  use  of  a. 
serial  number  as  a  means  employed  by 
a  manufacturer  to  identic  his  goods 
is  conferred  by  a  statute  niiaking  it  a 
misdemeanor  knewingly  to  sell,  offer, 
or  eiq;M>se  for  sale,  any  goods  which 
are  r^resented  to  be  the  manufacture 
of  another  ''unless  such  goods  are  con- 
tained in  the  original  packages,  box  or 
bottle,  and  under  the  labels,  marks  or 
names  placed  thereon  by  the  manufac- 
turer who  is  entitled  to  use  such 
marks,  names,  brands  or  trademarks.*' 
B.  V.  D.  Co.  V.  Isaac 

g.  SquUable  reUef. 

In  the  majority  of  cases  it  has  been 
held  that  where  the  system  of  con- 
tracts by  which  the  selling  price  is 
sought  to  be  maintained  is  not  invalid 
as  being  in  undue  restraint  of  trade, 
a  manufacturer  is  entitled  to  equitable 
relief  against  violations  of  such  con- 
tracts or  other  acts  of  interference 
with  his  system  of  price  maintenance, 
such  as  the  cutting  of  prices  by  one 
who  has  fraudulently  obtained  goods, 
or  inducing  persons  under  contract  to 
maintain  the  price  to  violate  such  con- 
tract, or  the  erasure  of  serial*  numbers. 
See  Edison  Phonograph  Co.  v.  Kauf- 
mann  (1901)  106  FedL  960;  Edison 
Phonograph  (3o.  v.  Pike,  (1902)  116 
Fed.  863;  Dr.  Miles  Medical  Ck>.  v. 
(Goldthwaite  (1904)  133  Fed.  794;  Dr. 
Miles  Medical  Co.  y.  Flatt  <  1906)  142 
Fed4  606;  Bobb0*MerrilI  (3o.  v.  Straus 
(1906)  15 LiR.A.(NJa.)  767,77a.C;A. 
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607,  147  Fed.  W;  Authors  &  News* 
papers  Asso.  v.  O'Gorman  Co;  (1906) 
147  Fed.  616 ;  Dr.  Miles  Medical  Co.  v. 
Jaynes  Dru^  Co.  (1906)  149  Fed.  888; 
Wells  ft  R.  Co.  V.  Abraham  (1906)  146 
Fed..l90,  affirmed  in  (1907)  79  C.  G.  A. 
228,  149  Fed.  408;  Grogan  v.  Chaffee 

(1909)  156  Cal.  611,  105  Pac.  745,  27 
L.R.A.(N.S.)  395;  D.  Ghirardelli  Co.  v. 
HuAsicker  (1912)  164  Cat  355,  128 
Pac.  1041;  Garst  v.  Charles  (1903) 
187  Mass.  144,  72  N.  E.  239;  Fisher 
Flouring  Mills  Co«  v.  Swanson  (191^) 

76  Wash.  649,  51  L.R.A.(N.S.)  622,  137 
Pac.  144;  National  Phonograph  Co.  v. 
Edison^Bell  Coasol.  Phonograph  Co. 
[1908]  1  Ch.  (Bng.)  335^  6  B.  R.  0.  42, 

77  L.  J.  €h.  N.  S.  218,  98  L.  T.  N.  S. 
291,  44  Times  L.  R.  201. 

This  is  on  the  ground  that  there  is 
no  complete  and  adequate  remedy  at 
law.  Garst  v.  Charles  (1908)  187 
Maatk  144,  72  N.  £.  839. 

But  in  Elliman  Sons  &  Co.  ▼•  Car- 
rington  ft  Son  [1901]  2  Ch.  (Eng.)  275, 
70  L.  J.  Ch.  N.  £L  577,  49  Week.  Rep. 
532,  84  L.  T.  N.  S.  858,  the  court  re^ 
fused  to  enjoin  a  breach  of  contract 
on  the  part  of  a  purchaser  to  maintain 
the  selling  price,  upon  the  ground  that 
the  plaintiffs  had  the  remedy  in  their 
own  tiands,  by  refusing  to  supply  their 
products  except  upon  their  own  terms. 

But  equitable  relief  will,  of  course, 
not  be  granted  where  the  system  of 
price  control  for  which  protection  is 
sought  is  regarded  as  an  unlawful  re- 
straint of  trade.  See  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Ck>.  (1911) 
220  U.  S.  373,  65  L.  ed.  502,  31  Sup.  Ct 
Rep.  376 ;  John  D.  Paric  &  Sons  Ck>.  v. 
Hartmaa  (1907)  12  L.R;A.(N.S.)  136, 
82  G.  C.  A.  158,  153  Fed.  24;  Ford  Mo- 
tor Co.  V.  Union  Motor  Sales  Co. 
(1916J  156  G.  C.  A.  684,  244  Fed.  156, 
affirmit«  (1915)  225  Fed.  373 ;  B.  V.  D. 
Go.  V.  laAAC  (reported  herewith)  ante, 
440 ;  W.'H.  Hill  Co.  v.  Gray  &  Worcester 

(1910)  168  MidL  12,  30  L.R.A.(N^.) 
327,  127  N.  W.  803;  Wampole  v.  F^  £. 
Kam  Co.  <l!906)  11  Ont.  L.  Rep.  619. 

SullUieitor  of  bill« 

'  Stii&clent  damage  to  justify  Hbe 
grfctniing  iff  in  injunction  to  restrain  a 
deialer  fn  phonogr^hs  &nd  their  acces- 
sories from  unlaWfnllsr  interfering 
with  the  co&tractual  relations  between 


the  plaintiffs,  who  were  manufactdrers 
of  phonographs  and  phonographic 
records,  and  persons  handling  their 
goods,  whereby  the  latter  undertook 
not  to  sell  to  dealers  on  the  manufac- 
turers'  suspended  list,  is  established 
by  evidence  that  purchasers  of  ma- 
chines through  authorized  dealers  are 
more  likely  to  purchase  records  of  Uie 
irfaintiffs'  manufacture,  and  that,  in 
fact,  there  has  been  a  falling  off  in 
their  sale  of  records  since  the  time 
when  the  defendant  interfered  with 
their  sydtem,  coupled  with  the  infei^ 
ence  which  may  fairly  be  drawn  from 
the  fact  that  the  defendant,  a  fktm  of 
eome  standing,  should  have  cared  so 
much  to  get  hold  of  plaintiffs'  machine 
that  it  condescended  to  a  system  of 
deception  in  order  to  attain  this  object 
National  Phonograph  Co.  v.  Edison- 
Bell  Consol.  Phonograph  Co.  [1^08]  1 
Ch.  (Eng.)  386;  6  B.  R.  C.  42,  77  L.  J. 
Ch.  N.  S.  218,  98  L.  T.  N.  S.  291,  24 
Times  L;  R.  201. 

A  Mil  for  an  injunction  which  sets 
forth  with  great  fullness  the  tltie  and 
rights  of  the  complainant,  and  the  vio- 
lation of  those  rights,  and  which  al- 
leges in  various  forms  and  with  suf- 
ficient definiteness  the  substantial 
facts  of  collusion,  combination,  and 
persuasion  by  the  defendants  with 
wholesale  and  retail  dealers  who  are 
under  contract  with  the  complainant, 
is  sufficiently  certain  although  it  does 
not  name  the  particular  dealers  with 
whom  the  defendants  have  combined 
and  conspired,  where  it  appears  from 
the  bill  that  the  defendants  obliterate 
the  identifying  serial  numbers  upon 
the  packages  they  sell,  by  which 
means  the  coxi^plainant  is  prevented 
from  ascertaining  the  jobber  or  retail- 
er to  whom  the  package  was  originally 
sold.  Dr.  Mile»  Medical  Co.  v.  Jaynes 
Drug  Co.  (1906)  14S  Fed.  888. 

What  antcnmta  to  violatioa  of^  iaj«iie- 
tlim. 

An  injunction  against  an  automobile 
owner's  association  which  sells  acces- 
sories to  members  at  mannfaeturers' 
prices,  from  violating  a  licenee  restric- 
tion inhibiting  it  from  selling  a  cer- 
tain'article  at  less  t^an  the  stipulated 
retail  price,  is  evaded  where  the  asso- 
ciation^ although  charging  the  full 
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tail  price*  returns  a  discount  to  the  LoveU->McOonnell  Mfff.  Co.  ▼.  Inter- 
purchaser  in  the   form  of  a  check  naticmai  Autofluobile  League    (1913) 
drawn  to  the  order  of  some  charitable  .120  C.  C.  A.  619»  202  Fed.  219. 
association  to  be  designated  hy  htan.  EL  8k  O. 


J.  W.  DOWD,  Plff.  in  Err., 

V. 

HERCULES  POWDER  COMPANY. 

Colorado  Supreme  Oeutt  (Dept.  No,  8)'^Jime  2^  IQW*- 

(—  Colo.  — ,  181  Pac.  767.) 

Sale  —  of  quantity  required  in  business  —  right  to  purchase  for  specqla- 
tion. 

1.  A  contract  to  fumiah  during  its  term  such  supplies  of  a  specified 
kind  as  the  purchaser  may  require  for  his  own  consumption  or  iq  tiie  con- 
duct of  his  own  business  does  not  require  tim  s^er  to  fiU  an  order  en- 
tered just  before  the  expiration  of  the  term  for  the  purpose  of  specu]ai>- 
inpr  on  the  advance  or  rising  market  price  of  the  commodily*  ' 

[See  note  an  this  ^fuestUm  heginmng  on  ]Ki£r^  498.] 

Appeal  —  burden  of  showing  evidence  -^  most  favorable  view, 

insufficient.  3.  What  appears  in  the  record  as 

2.  A  plaintiff  in  error  has  th^  bu^^^  ^^  matters  of  fact  is  to  be  viewed  in 
den  of  showing  wherein  the  evidence  ,      ,                   #o„^»oki-.  **>  ♦w^  *„-. 
»  not  sufficient  to  support  the  Judg-  ^^  l^«}^  ^^^  favorable  to  the  $uc^ 
ment  cessful  party. 

[See  2  IL  C.  L.  220.]  [Sjse  2  R.  C.  L.  221.]    .     t.  : 


EssoB  to  the  District  Court  for  Eagle  County  (Cavender,  J.)  toiTevipw 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  price 
of  certain  goods  sold  and  delivered  by  plaintiff  to  defeMant,  in  whic^  de^ 
fendant  filed  a  cross  eomplamt  for  ^aniag«S;£pr  alleged  birettob  df  eontmcfc. 

Afirmed.  *•  ""  '  f"  '•  -'    "' 

The  facts  are  stated  in  the  opinion  of  the  court        :            :      j' 

Messrs.  Hogan  &  Bonneir  and  H.  Th6  defendant  Wtts  deiiied  siliy '  re- 

Riddelt  for  plaintiff  in  error.  Oovery  upon  his  countercli^im* 

Mesflvs.  Daaa,  Bloivnt  &  SiKerstein  The  cause  is  brought  hdr^  fbi*  r^ 

and  SidiaEd  A.  Smith  for  def ^dant  in  view  hr  the  defendant,  aild  the  mat- 

errer.  ters  complained  of,  or  presented  for 

Alen,  J.,  deMve^ed  the  opinion  of  ?i5iS'^?^™^^  'if'f ^  "^^  *^  ^^^ 
fi»ri.ft*iU-  defendant's  countei«eIaim  for  dam^^ 

tSTS  an  action  l>n>ught  by  the  ^^  ^  '^.  ^««^«  f^^  ^f 

H«rcal«  Powdef  Com^ny  herein-  The  oiteMiU  upon  ^ichtlie^de. 

after  designated  as   the  Plamtifl,  j^j^j^t  r«liM„w»  entered  into  <m 

against  J.  W.  Dowd,  defendant,  to  January  6,  1914,  and  tontiAtied  in 

recover  the  price  of  certain  goods  effect  foB*  period  of  .two  yetoft  from 

sold  and  dehvered.    The  defendant  that  data.    The  contract  was  made 

filed  a  cross  complaint  for  damages  between  the  def radant, '  d'esignM^ 

for  an  alleged  breach  of  contract,  therein  as  "purchaser,"  and  thg  In- 

Issues  were  joined  and  upon  trial  dc^ndent    Powd«r  Company,    de- 

the  court  found  for  .tl^e  plaintiff,  scvibed  aa.  "vendor,"''  Th^  pWnkffl 
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is  the  successor  to  the  last-named 
company,  and  now  stands  in  its  place 
under  the  contract. 

Paragraph  2  of  the  contract  reads 
as  follows : 

''2.  Witnesseth:  That,  in  consid- 
eration of  all  the  business  of  the 
purchaser,  the  vendor  hereby  agrees 
to  sell  to  the  purchaser,  and  the  pur- 
chaser, in  consideration  of  the  prices 
and  t&rmB  hereinafter  stated,  here- 
by agrees  to  buy  from  the  vendor 
all  the  dynamite  and  other  blasting 
supplies  which  may  be  required  by 
the  said  purchaser  during  the  term 
of  this  contract,  for  his  own  con- 
sumption or  in  the  conduct  of  his 
own  business  at  Red  Cliff,  Colorado, 
district." 

The  defendant  alleged  in  his 
cross  complaint  that  ^Vithin  and 
during  the  life  of  this  contract  he 
placed  with  said  plaintiff  orders  for 
goods  to  an  amount  of  250,000  caps, 
100  cases  of  White  Monarch  fuse, 
and  one  carload  of  powder ;...'' 
that  plaintiff  refused  to  furnish  the 
goods ;  and  that  by  such  act  of  the 
plaintiff  the  defendant  was  dam- 
aged. 

The'  plaintiff  interposed  several 
defenses  to  the  defendant's  counter- 
claim, one  of  which  appears  from 
the  following  allegations:  That  if 
defendant  oidered  .  .  .  the  caps, 
fuse  and  powder  referred  to,  .  .  . 
such  merchandise  was  not  required 
by  defendant  during  the  term  of 
said  contract  for  his  own  consump^ 
tion  or  in  the  conduct  of  his  own 
business,  •  .  •  and  was  ordered 
by  defendant,  •  «  .  in  quantities, 
wliich  as  he  then  well  knew,  were 
far  beyond  the  requirements  of  him- 
self or  his  business,  and  for  the  pur- 
pose of  obtaining  such  merchandise 
at  cheap  prices  and  selling  it  dur- 
ing the  years  1916  and  1917,  and 
thereafter  at  such  advanced  prices 
as  he  would  then  be  able  to  obtain." 

At  the  trial,  evidence  relevant  to 
this  defense  was  receive  by  the 

court.  It  is  incuin- 
bent  upon  the  plain- 
tiff in  error  to  show 
wherein  the  evi- 
dence is  inmifBcient  to  support  the 


ittsmfleleat* 


judgment.  Dailey  v.  Aspen  Demo- 
crat Pub.  Go.  46  Colo.  146,  160,  103 
Pac.  308.  In  our  opinion,  the  plain- 
tiff in  error  has  failed  to  do  this. 
The  presumption  therefore  obtains 
that  the  evidence  supports  the  judg- 
ment. 4  C.  J.  786.  What  appears 
in  the  record  as  to  -«••«  ter^nuM* 
matters  of  fact  is  '^•^* 
to  be  viewed  in  the  light  most  fav- 
orable to  the  successful  puiy.  Se- 
bold  V.  Rieger,  26  Colo.  App.  209, 
142  Pac.  201. 

Reviewing  the  record  in  the  light 
of  the  principles  above  stated,  we 
find  that  the  evidence  fairly  sus- 
tains the  defense  above  mentioned, 
and  that  the  trial  court  would  have 
been  warranted  in  finding  the  issue, 
in  this  respect,  for  the  plaintiff,  and 
for  that  reason  denying  defendant 
any  recovery  upon  his  counterdaim. 

The  term  of  the  contract  expired 
January  6,  1916.  The  order  for 
goods,  given  by  the  defendant,  and 
which  the  plaintiff  refused  to  fill, 
was  made  on  January  1,  1916,  at  a 
time  when  the  defendant  knew  that 
the  period  fixed  by  the  contract  for 
furnishing  goods  was  about  to  ex- 
pire. The  evidence  also  warrants 
the  inference  that  the  defendant 
knew  that  if  the  order  was  filled  by 
the  plaintiff,  the  goods  could  not  be 
delivered  until  after  the  expiration 
of  the  term  fixed  by  the  contract 
At  the  time  the  order  was  given  the 
defendant  already  had  on  liand  a 
reasonable  quantity  of  material  of 
tile  kind  ordered.  The  evidence 
shows  that  the  single  order  of  Janu- 
ary  1,  1916,  was  for  more  material 
than  had  been  ordered  during  the 
previous  month,  and  that  the  De- 
cember, 1915,  and  January,  1916,  or- 
ders together  amounted  to  more 
material  than  the  defendant  had  or* 
dered  during  the  entire  remainder 
of  the  two-year  term  of  the  contract 
The  record  appears  to  uphold  the 
contention  of  the  plaintiff,  to  the  ef- 
fect that  the  testimony  fails  to  show 
that  the  defendant  required  the  dy- 
namite and  blasting  materials,  or- 
dered January  1,  1916,  to  meet  the 
demands  of  his  business  during  the 
term  of  the  contract,  and  that  the 
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order  wm  given  as  an  attempt  to 
uae  the  terms  of  the  contract  for  the 
purpose  of  speculating  on  the  ad- 
vaiK»d  and  zlsing  market  price  of 
the  materials.  The  contract  in  ques- 
tion does  not  require  or  provide  that 
the  plaintiff  furnish  all  the  material 
sou^t  by  defendant,  but  only  so 
mudi  ''as  may  be  required  by  the 
~  purchaser  (the  defendant)  dur- 
ing the  term  of  this 
contract,  for  his 
own  consumption  or 
in  the  conduct  of 
his  own  business/' 
The  contract  does  not  permit  the  de- 
fendant  to  stock  up,  to  an  undue  ex- 
tent, with  goods  just  before  the 
term  of  the  contract  should  ter- 
minate. 

In  our  opihion  the  evidence  is  suffi- 
cient and  of  such  a  character  to  up- 
hold the  judgmmt  of  the  trial  court, 
and  the  same  is  therefore  aflbrmed. 

Garrigues,  Ch.  J.,  and  Bailey,  J., 
concur. 


NOTE. 

The  general  question  ss  to  the  con- 
struction of  contracts  for  the  sale  of 
a  commodity  to  the  extent  of  the  buy- 
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er's  requirements  is  the  subject  of 
an  annotation  appended  to  Diamond 

ALKAU  Co.  ▼.  ^TNA  EXFLOSIVES  Co. 

post,  498.  As  will  aiq;>ear  from  this 
annotation,  the  courts  generally  bus- 
tail}  the  doctrine  of  the  reported  case 
(Down  V.  Hercules  Powder  Co.  ante, 
498)  th%t  a  contract  with  a  manu- 
facturer to  furnish  his  requirements 
of  a  designated  commodity  for  a  cer- 
tain period  of  time  has  reference  to 
the  buyer's  requirements  in  his  busi- 
ness during  the  life  of  the  contract. 
And  the  contract  imposes  upon  the 
seller  no  duty  to  fill  the  buyer's  order 
for  a  large  quantity  of  the  commodity, 
much  more  than  he  had  ordered  dur- 
ing the  previous  period  of  the  eon- 
tract,  the  order  having  been  sent  by 
the  buyer  at  a  time  when  the  com- 
modity could  not  be  delivered  during 
the  Hf e  of  the  contract 

In  this  connection  compare  with 
Diamond  Alkau  Co.  v.  JEhsa  Explo- 
sives Co.,  which  holds  that  under  the 
contract  in  tiiat  case  the  buyer  is  en- 
titled to  the  maximum  quantity  of  the 
commodity  contracted  for  althoui^  he 
does  not  need  that  amount  in  his 
manufacturing  business,  and  intends 
to  resell  it  at  a  profit.  And  see  refer- 
ence to  this  case  in  the  annotation  ap- 
pended thereto. 


DIAMOND  ALKALI  COMPANY 

V. 

JETNA  EXPLOSIVES  COMPANY,  Appt. 

rewmapivtmim  Su]freme  Court -^  April  t4,  tQlH^. 
(264  Pa.  804,  107  AtL  711.) 

Sale  — -  cimtraet  for  supply  for  manufacturing  business  -—  profit  on  resale. 

A  manufacturer  who,  having  contracted  for  his  entire  requirement  dur- 
ing a  certain  year  of  a  ccmunodity  used  in  his  business,  with  a  specified 
minimum  and  maximum  quantity,  is  not  bound  to  account  to  the  seller 
for  profits  on  a  quantity  <A  the  commodily  taken  under  tibe  contract,  and 
not  used  in  faki  business  but  resold. 

[See  note  on  this  quesiK&ft  beginning  on  page  498.] 


Appeal  by  defendant  from  a  decree  of  the  Court  of  Common  Fleas  for 
Allegheny  County  in  favor  of  plaintiff  in  a  suit  for  an  aceounting.  Re- 
versed. 

The  facts  are  stated  in  Uie  opinion  of  the  court 
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Messrs.  B.  J.  Jarrett  and  McCoolc  & 
Jarrett  for  appellant. 

Messrs.  Edwin  W.  Smith  and  Wil- 
liam M,  Robinson  for  appellee. 

Brown,  Ch.  J.,  delivered  the  opiiip 
ion  of  the  court : 

fhe  decree  brought  up  on  this  ap- 
peal is  that  the  appellant,  the  de- 
fendant below,  account  to  the 
appellee  for  profits  which  it  realized 
on  the  sales  of  soda  ash  delivered  to 
it  by  the  appellee  in  pursuance  of  a 
written  contract  between  them, 
dated  October  15,  1915.  It  is  as 
follows:  'The  Diamond  Alkali 
Company  (seller)  hereby  agrees  to 
manufacture  for  and  sell  to  ^tna 
Explosives  Company,  New  York, 
New  York  (buyer),  and  buyer  here- 
by agrees  to  buy  from  seller: 
Quantity:  Buyer's  entire  require- 
ments during  1916;  minimum  quan- 
tity 180  tons  per  month,  and  maxi- 
mum 250  tons  monthly.  Also  280 
tons  for  shipment  in  equal  montiily 
quantities  during  November  and 
December,  1915.  Kind:  58  per 
cent  light  soda  ash.  Shipment:*  In 
<^arload  lots.  Price:  SI  per  hun- 
dred pounds,  basis  68  per  cent, 
packed  in  bags.  If  shipped  in  bulk, 
7i  c.  per  cwt.  to  be  deducted  ftrom 
above  price.  Deliveries:  F.  o.  b. 
Painesville,  Ohio.  Terms :  Gash  in 
ten  days,  less  1  per  cent.  Payable 
in  New  York  or  Pittsburgh  ex- 
change. Each  shipment  to  consti- 
tute a  separate,  sate,  but  .failure  of 
buyer  to  fulfil  terms  of  payment  or 
to  accept  any  shlil^ment  tendered  in 
accordance  herewith  shall,  at  sell* 
er's  option,  operate  as  an  express 
Yfefiisal  to  receive  any  and  all  fur- 
ther  shipments.  Buyers  must  give 
seltei^  it*  16ast  thirty  days'  notice  of 
their  requirements  for  each  ensu- 
itig  month.  CJlaims  for  errors,  de- 
ficiencies, or  imperfections  must  be 
made  in  writing  by  buyer  to  seHer 
within  ten  days  after  receipt  of 
goods..  Serious  fires,  strikes,  dif- 
jferetices  witli  workmen,  accidents  to 
machinery*  shortage  of  cars,  or  aiiy 
other  causes  unavoidable  or  beyond 
seller's  reasonable  control,  shall  ex- 


cuse any  delay  in  shipments  caused 
thereby.  There  are  no  understand- 
ings or  agreements  relative  to  this 
contract  or  its  subject-matter  that 
are  not  fully  expressed  herein.'^ 

The  case  was  disposed  of  below  on 
bill  and  ans^rer,  from  which  the 
learned  chancellor  found  six  facts; 
the  third  and  fifth  beiiig  the  only 
ones  material  in  considering  the 
question  before  us.    They  are : 

''Third.  The  shipments  of  soda 
ash,  pursuant  to  orders  from  de- 
fendant, were  less  than  the  mini- 
mum specified  in  the  agreement." 

"Fifth.  Defendant  purchased  and 
plaintiff  delivered  soda  ash  which 
defendant  did  not  use  in  its  business 
as  a  manufacturer  of  ex^osives, 
and  the  excess  quantily  so  obtained 
was  sold  by  def  endiant  at  a  profit." 

The  decree  was  made  on  this  last 
finding;  the  court  below  sustaining 
the  chancellor's  construction  of  the 
contract,  that  under  it  the  appellant 
could  order  only  such  quantities  of 
soda  ash  between  the  minimum  and 
maximum  limits  as  were  required  in 
its  manufacture  of  explosives. 
There  is  not  a  doubtful  or  am- 
biguous word  in  the  contract,  and 
its  concluding  clause  is :  ''There  are 
no  understandings  or  agreements 
relative  to  this  contract  or  its 
subject-matter  that  are  not  fully  ex- 
pressed heifiein." 

Notwithstanding  this  explicit  dec- 
laration by  the  parties,  the  court  be- 
low read  into  the  contract :  "Buyer's 
entire  requirements  in  its  business 
as  a. manufacturer  in  1916.'' 

What  the  appellant's  business  was 
at  the  time  the  coihtfact  was  entered 
into  cannot  be  gutl^red  from  it  As 
a  matter  of  fact  it  was  a  manufac- 
turing concern,  and  the  require- 
ments of  its  business  as  a  manufac- 
turer during  1916  may  not  have 
been  180  tons  of  soda  ash  a  month; 
but,  whether  they  were  or  not,  it 
was  bound  by  the  terms  of  its  con- 
tract to  lake  that  quantity  from  the 
plaintiff.  The  latter  furnished  it 
less.  The  minimum  and  maximum 
quantities 'fixed  in  the  coAtraet  were 
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not  merely  probable  estimates  of< 
the  quantities  whidt  the  appellant 
was  to.t^e,  as  was  the  case  in  Marx 
V.  American  Maltinsr  Co.  95  C.  C.  A. 
80»  169  Fed.  582,  one  of  the  author- 
ities relied  upon  by  learned  counsel 
for   appellee,   but  were   definitely 
fixed  Quantities,   which  tiie  appel- 
lant could  demand  and  the  appellee 
was  required  to  deliver.  '  The  latter 
was  bound  to  hold  itself  in  readiness 
to  make  shipments  ordered  by  the 
appellant  under  the  contract,  and  it, 
in  turn,  was  bound  to  receive' from 
the  appellee  the  minimum  quantity 
contracted  for.    Dimmick  v.  Ban- 
ning, C.  &  Ck).  256  Pa.  295,  100  AtL 
871.    Though  the  appellant  was  so 
bound,  it  could  not,  under  the  low- 
er court's  construction  of  the  con- 
tract,   resell   any    portion   of   the 
minimum  quantity  which  it  was  re- 
quired to  take,  if  it  found  that  the 
entire  quantity  was  not  actually  re- 
quired in  its  business.    There  is  no 
averment  in  the  bill  that  it  had  act- 
ed in  bad  faith,  or  even  knew  that 
its  orders,  when  given,  were  in  ex- 
cess of  its  requirements.    The  mere 
averment  is  that  it  had  ordered  soda 
ash  in  excess  of  its  requirements 
in    its  business  of  manufacturing 
exx>Iosives,  and  had  resold  the  same. 
The  question  of  bad  faith  on  its  part 
towards  the  appellee  is  aot  to  be  re- 
garded  as   involved   in   this   con- 
troversy between  them.    Their  mut- 
ual rights  and  obligations  under  the 
contract  are    alone    involved,  and 
they  are  that  for  one  year  the  ap- 
pellee was  to  be  prepared  to  deliver, 
and  the  appellant  to  take^  not  less 
than  180  tons  of  soda  ash  per  month, 
with  the  right  to  demand  70  more 
each   month.    The .  right   of   each 
party  to  the  contract  is  to  enforce 
it  against  the  other.    The  learned 
chancellor  below,  however,  was  of 
.  opinion :    'If  250  tons  monthly  was 
the  quantity  required  to  meet  de- 
fendant's needs,  it  coold*  have  called 
for  ddivery  of  that  quimtity;  but  if 
50  tons  were  sufficient,  it  could  not 
demand  more.'' 

Hie  complaint  of  the  appellee,  sus- 
•  -         7  A.L.R.-- 82. 
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tained  by  the  court  below,  is  that  the 
appellant  perverted  the  contract  in 
reselling  what  it  was  bound  to  take 
from  the  appellee.  What  terms  in 
the  contract  did  it  pervert?  What 
did  it  do  that  it  was  forbidden  to 
do  ?  To  find  the  appellant  guilty  of 
"perversion**,  of  the  contract,  as 
styled  by  the  court  below,  words 
must  be  written  into  it,  in  the  face 

,  of  the  clearly  expressed  intention  of 
the  parties  to  it  that  there  were  to 
be  ''no    understandings    or  agree- 

*  mentfi  relative  to  this  contract  or  its 
subject-matter  that  are  not  fully  ex- 
pressed herein/'    ReadiWg  of  words 
inlo  a  contract  was  attempted  in 
Highlands   Chemical    Co.    v.    Mat- 
thews, 76  N.  Y.   145,  where  the 
contract  provided  that  the  plaintiff 
should  supply  the  defendant  with 
oil  of  vitriol  for  one  year,  'total 
amount  to  be  called  for  during  that 
time  to  be  not  more  than  ten  thou- 
sand (10,000)    or  less  than   seven 
thousand    (7,000)    carboys."    The 
defendant  called  for  the  maximum 
quantity,  which  the  plaintiff  failed 
to  deliver.    In  a  suit  to  recover  for 
what  had  been  delivered,  the  de- 
fendant claimed  as  a  set-off  the  dif- 
ference between  the  market  price 
and  the  contract  price  of  what  had 
■not  been    delivered  to    him.    The 
plaintiff  thereupon  attempted  to  im- 
port into  the  contract  words  to  the 
effect  that  the  acid  was  to  be  used 
in  the    defendant's    business,   and 
that  he  had.  therefore  no  right  to  de- 
mand more  than  was  required  for 
that  purpose.    In  holding  that  the 
contract  could  not  be  so  construed, 
the  court  of  appeals    said:    ''The 
defendant   was  bound  to  take  the 
minimum  amount,  whether  he  need- 
ed  or  desired  it  for  the  purposes  of 
his  business  or  not ;  and  the  correl- 
ative  obligation  •  rested    upon   the 
plaintiff  to  deliver  any  amount  with- 
in the  maximum  fixed  by  the  con- 
tract, If  caHed  for  by  the  defendant. 
The  contract  of  the  plaintiff  is  not 
to  supply  an  amount  within  the  lim- 
its named,  if  needed  by  the  defend- 
ant in  his  business.    To  introduce 
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this  qualification  would  be  adding  a 
new  term  to  the  contract." 

In  the  present  case  the  parties  to 
the  contract  fixed  definitely  the 
quantity  of  soda  ash  the  appellant 
was  obliged  to  receive  and  the  appel- 
lee was  obliged  to  deliver.  It  was 
therefore  no  concern  of  the  latter 
what  the  former  may  have  done 
with  what  it  was  bound  to  receive. 
If  the  price  of  the  material  had  fal- 
len, it  would  have  been  compelled 


to  bear  the  loss,  and  there  is  no 
right  in  the  appel- 
lee to  an  accounting  ?S*^;j!iy^r 

from    it     for     what    mmnmtmotmnMm 

it   did   with   what  S^'iSSST'"'  * 
was  delivered  to  it 
under  the  contract  between  them. 
The  fourth,   fifth,  seventh,  and 
ninth  assignments  of  error  are  sus- 
tained, the  decree  is  reversed,  and 
the  bill  dismissed,  at  the  costs  of  the 
appellee* 


ANNOTATION. 


le  of  commodity  to  tfie  extent  of  the  bnyer^i 
fe^^uiremeiitt* 


I.  In  general,  498. 

II.  Where  a  contract  is  for  the  require- 
ments  of   the   bnyer    without 
qualifying  words: 
a.  Obligation  imposed  upon  the  seU« 
er  as  to  the  amount  of  com- 
.  modity  to  be  furnished: 

1.  In  general,  500. 

2.  Obligation  to   furnish   cur- 

rent needs  of  buyer  al- 
though exceeding  needs  of 
preceding  years,  500. 

8.  Obligation  to  furnish  any 
amount  the  buyer  may 
choose  to  demand,  501. 

4.  Obligation  to  furnish  com- 
modity for  resale  by  buy- 
er, 503. 

6.  Obligation  to  furnish  com- 
modi^  to  bo  carried  by 
buyer  in  stook  beyond  term 
of  eontract,  504. 

6.  Effect  of  fraud  by  buyer  in 
ordering  more  of  the  com- 
modity than  his  business 
requites,  505. 

/.  /n  general. 

The  same  general  principles  apply 
to  the  construction  of  contracts  by 
one  party  to  f umifih  to  the  other  party 
certain  articles  or  material  to  the  ex- 
tent of  the  tatter's  requirwients  Jn 
his  business  that  apply  to  contracts  in 
general, — ^that  ia,  the  intention  of  the 
parties  controls.  This  intention  is  to 
be  gathered  from  the  language  of  the 
contract,  aided  by  the  surrounding 
facts  and  circumstancas.  As  thus 
construed  the  term  ''I'equirementa"  is 


II.— continued. 

b.  Obligatixm    imposed    upon    tiie 
buyer: 

'    1.  in  general,  506. 

2.  Effect  of  a  sale  of,  or  change 
in,  the  business  of  the 
buyer,  507. 

III.  Effect  of  qualifying  words: 

a.  In  general,  507. 

b.  Statement  of  maximum  and  min- 

imum amount,  508. 

c.  Statement  of  quantity: 

1.  In  general,  509. 

2.  Not    to    exceed    a    certain 

quantity,  510. 

8.  Approximately  a  designated 
quantity,  511. 

4.  Estimated  quantity,  511. 

5.  Designated  quanti^,  '^moie 

or  less,"  512. 

6.  ''About''  a  certain  qoantitj, 

512. 

IV.  Extrinsic  evidence  to  aid .  construc- 

tion, 514. 

held  to  relate  to  and  cover  the  quan- 
tity of  commodity  oir  material  which 
the  business  of  the  buyer  necessarily 
requires  for  the  term  of  the  contract, 
the  buyer  being  engaged  in  some 
business  which  ordinarily  will  make  it 
necessary  for  him  to  use  a  quantity 
of  the  commodity  or  material  to  which 
the  contract  relates. 

United  States.— Menttem  v.  United 
States  (1888)  107  U.  S.  437,  27  L.  ed. 
581,  2  Sup.  Ct.  Bftp.  6M;  Maeller  v. 
United  States  (1884)  19  Ct  CL  681; 
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Manhattan  Oil  Co.  v.  Richardson  Lu- 
bricating Co.  (1902)  51  C.  C.  A.  55», 
113  Fed.  923 ;  Wolflf  v.  Wells.  F.  ft  Co. 
(1902)  52  C.  C.  A.  626,  116  Fed.  82; 
Marx  V.  American  Malting  Co.  (1909) 
95  C.  C.  A.  80.  169  Fed.  582;  Golden 
Cycle  Min.  Co.  v.  Rapson  Coal  Min. 
Co.  (1911)  112  C.  C.  A.  95,  188  Fed. 
179;  T.  W.  Jenkins  ft  Co.  v.  Anaheim 
Sugar  Co.  (1918)  L.R.A.1918E,  293, 
160  C.  C.  A.  658,  247  Fed.  958. 

Califoniia.T-Los  Angeles  Gas  ft  E. 
Corp.  y.  Amalgamated  Oil  Co.  (1914) 
168  Cal.  140,  142  Pac.  46. 

Colorada— Down  v.  Hebgulbs  Pow* 
DER  Ck>.  (reported  herewith)  ante,  498* 

Illinoifl^ — National  Furnace  Co.  v. 
Keystone  Mfg.  Co.  (1884)  110  IlL  42^; 
McLean  County  Coal  Co.  y.  Blooming* 
ton  (1908)  284  111.  90,  84  N.  E.  624; 
Russell,  Burdsall  ft  Ward  y.  Exc6lsi<Mr 
Stoye  &  Mfg.  Go.  (1905)  120  111.  App. 
23. 

indiaiia. — Semon  Bache  ft  Co.  y. 
Coppes,  Z.  ft  M.  Co.  (1905)  S5  Ind. 
App.  851,  111  Am.  St.  Rep.  171,  74  N. 
E.  41. 

Iowa. — Drake  v.  Vorse  (1879)  52 
Iowa,  417,  3  N.  W.  465. 

Maryland.  —  Waddell  y.  Phillips 
(1919)  133  Md.  497,  105  Atl.  771. 

Michigan.— E.  G.  Dailey  Co.  y.  Clark 
Can  Co.  (1901)  128  Mich.  591,  87  N. 
W,  761. 

HissourL— Tull  y.  Fletcher  (1917) 
196  Mo.  App.  573, 196  S.  W.  436. 

New  York. — ^New  York  Cent.  Iron 
Works  Co.  y.  United  States  Radiator 
Co.  (1903)  174  N.  Y.  331,  66  N.  E.  967; 
Miller  y.  Leo  (1898)  35  App.  Oiy.  589, 
55  N.  Y.  Supp.  165;  Moore  y.  Ameriean 
Molasses  Co.  (1917)  179  App.  I>iy« 
505,  166  N.  Y.  Supp.  4. 

Pennaylyania*  —  McKeever  y.  Can- 
onsburg  Iron  Co.  (1890)  138  Fa.  184» 
20  Atl.  938. 

Texas. — Cullinan  y.  Standard  Light 
k  P.  Co.  (1901)  —  Tex.  Ciy.  App.  — , 
65  S.  W.  689. 

We0l  Virginia.^ — ^Home  Gnas  Co.  ▼. 
Mannington  Co-op.  Window  Glass  Co. 
(1908)  $3  W.  Va.  266,  61  S.  E.  329. 

Wisconsin. — ^Excelsior  Wrapper  Co* 
y.  Messinger  (1903)  116  Wis.  549,  93 
N.  W.  459. 


England. — ^Whitehouse  y.  Liyerpool 
New  Gaslight  ft  Coke  Co.  (1848)  5  C. 

B.  798,  136  Eng.  Reprint,  1093,  17  L.  J. 

C.  P.  N.  S.  237. 

As  to  the  meaning  of  the  term  '^re- 
quire*'  used  in  reference  to  the  amount 
of  material  to  be  furnished  by  the 
seller  to  the  buyer,  in  Moran  Bolt  & 
Nat  Mfg.  Co.  y.  Caldwell  (1912)  240 
Mo.  358,  144  S.  W.  472,  it  is  pointed 
out  that  '^eyery  word  has  its  own  radi- 
cal meaning,  which  is  the  symbol  of 
the  idea  expressed  by  it.  If  it  had  two 
such  meanings,  it  could  not  represent 
one  idea.  No  two  terms  of  the  same 
tongue  are  absolutely  identical  in  ety- 
mological meaning.  Sj^onyins  do  ex- 
hibit those  nuances  of  thought  and 
expression  which  giye  yariety  and  yiy* 
idness  to  speech  and  writing;  they 
enrich  language  by  obyiating  the  nar- 
row monotony  of  reiterated  terms,  and 
increasing  its  play  and  scope  by  giv- 
ing expression  to  all  the  variations  of 
meaning  taken  by  words  when  used  in 
a  synonjrmous  sense.  The  problem  in 
this  case  is  not  to  declare  the  delicate 
graduation  [gradation]  of  "meaning 
which  the  term  'require*  takes  when 
expa^ided  as  a  synonym,  but  to  ascer- 
tain its  natural  import  and  accepted 
meaning  in  the  particular  sentence  of 
the  contract  under  review.  To  do  this, 
the  law  does  not  inyestigate  the  mean- 
ing of  words  in  the  abstract,  but  deals 
only  with  the  concrete  meaning  in 
concrete  contracts  of  the  words  used. 
All  other  inquiries  are  linguistic,  not 
legal,  quests.  To  serve  its  own  pur- 
pose, the  law  puts  itself  in  the  shoes 
of  the  contracting  parties  and  ascer- 
tains the  natural  and  accepted  sense 
of  the  words  used  in  their  agreement, 
viewed  in  the  light  of  the  objects  had 
in  view  and  the  circnmstances  sur- 
rounding the  actors.'* 

It  has  been  held  that  the  word  '^re- 
quired,'*  as  used  in  government  con- 
tracts for  stone  to  be  delivered  for  a 
certain  construction,  refers  to  the 
needs  of  the  government  in  that  mat- 
ter, and  any  unreasevable  delay  in 
construction  entitles  tlie  seller  to  re- 
cover the  damage  occasioned  him 
thereby.  Mueller  v.  United  States 
(1884)  19  Ct.  CI.  (Fed.)  581. 
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JJ.  Where  a  anUract  is  fer  the  requ^e- 
tnents  of  the  Imyer  without  qualifying 
words, 

a.  Obligation  imposed  upon  the  eeller  as 
to  the  atnount  of  commodity  to  he  fur* 
niahed, 

1.  In  general. 

Where  the  contract  is  to  furnish  a 
purchaser  engaged  in  some  business 
his  requirements  of  a  certain  commod- 
ity which  is  used  in  such  business, 
the  contract  will  be  construed  to  im- 
pose upon  the  seller  the  duty  of  fur- 
nishing the  entire  requirements  of 
the  buyer  in  that  business,  provided 
the  latter  acts  in  good  faith  and  with- 
out fraud  in  ordering  and  using  the 
commodity. 

United  States. — Manhattan  Oil  Go. 
V.  Richardson  Lubricating  Co.  (1902) 
51  C.  C.  A  553,  113  Fed.  923;  H.  D, 
Williams  Cooperage  Co.  v.  Scofield 
(1902)  58  C.  C.  A.  23,  115  Fed.  119; 
Lima  Locomotive  &  Mach.  Co.  v.  Na- 
tional Steel  Castings  Co.  (1907)  11 
L.RA.(N.S.)  718,  83  C.  C  A.  593,  155 
Fed.  77;,  Golden  Cycle  Min.  Co.  v.  Rap- 
son  Coal  Min.  Co.  (1911)  112  C.  C.  A. 
95,  188  Fed.  179. 

Colorado.— Down  v.  Hercules  Pow- 
der Co.  (reported  herewith)  ante, 
493. 

Georgia. — Albany  Powder  &  Mfg. 
Co.  V.  Albany  (1909)  188  Ga.  875,  65 
S.  £i.  886. 

lUinoiB. — McLean  County  Coal  Co. 
V.  Bloomington  (1906)  284  111.  90,  84 
N.  B.  624;  Russell,  Burdsall  &  Ward 
V.  Excelsior  Stove  &  Mfg.  Co.  (1905) 
120  111.  App.  23. 

IndiaiuLrl-Semon  Bache  &  Co.  v. 
Coppes,  Z.  &  M.  Co.  (1905)  85  Ind. 
App.  851»  111  Am.  St.  Rep.  171,  74  N. 
K  4L 

Missouri. — ^Moran  Bolt  4b  Nut  Mfg. 
Co.  V.  Caldwell  (1912)  240  Mo.  358, 
144  S.  W.  472;  Tull  v,  Fletcher  (1917) 
196  Mo.  App.  578,  196  S.  W.  488. 

New  Y«rlL-^New  York  Cent.  Iron 
Works  Co.  V.  United  States  Radiator 
Co.  (1903)  174  N.  Y*  881,  66  N.  E.  967; 
Moore  v.  American  Molasses  Oo. 
(1917)  179  App.Div.  605,  166  N.  Y. 
Supp.  4;  Asahel  Wheeler  Co.  v.  Men- 
dleson  (1917)  180  Appw  Div.  9,  167 
N.  Y.  Supp.  485. 


Texas. — Cullinan  v.  Standard  Light 
&  P.  Co.  (1901)  —  Tex.  Civ.  App.  — , 
65  S.  W.  689. 

Wisconsin. — ^Excelsior  Wrapper  Co. 
V.  Messinger  (1903)  116  Wis.  549,  93 
N.  W.  459. 

England. — Whitehouse  v.  Liverpool 
New  Gaslight  &  Coke  Co.  (1848)  5  C. 
B.  798,  136  Eng.  Reprint,  1093,  17  L. 
J.  C.  P.  K  S.  237. 

In  National  Furnace  Co.  v.  Keystone 
Mfg.  Co.  (1884)  110  m.  427,  a  con- 
tract by  a  manufacturer  to  purchase 
all  his  requirements  of  certain  mate- 
rial was  held  to  bind  him  to  take  his 
entire  supply  from  the  seller,  that  is, 
such  quantity  in  view  of  the  situation 
and  business  of  the  buyer  as  was  rea- 
sonably required  and  necessary  in  its 
mannfacturing  business,  and  the  sell- 
er was  held  bound  to  furnish  that 
amount. 

In  Semon  Bache  &  Co.  v.  Coppes,  Z. 
&  M.  Co.  (Ind.)  supra,  a  contract  for 
furnishing  a  buyer's  requirements  de- 
n^nded  during  a  certain  period  was 
held  to  impose  upon  the  latter  the 
duty  of  buying  his  requirements  of 
such  articles  from  the  seller,  and  to 
impose  upon  the  latter  the  duty  of 
furnishing  such  articles  of  this  char- 
acter as  the  buyer  required  in  his 
business!. 

In  Golden  Cycle  Min.  Co.  v.  Rapson 
Coal  Min.  Co.  (1911)  112  C.  C.  A.  95, 
188  Fed.  179,  it  is  held  that  a  contract 
to  furnish  a  mining  company  with  all 
the  coal  it  would  use  in  a  certain  mine 
within  a  designated  period  of  time 
binds  the  seller  to  furnish  all  the 
buyer's  requirements  of  coal  during 
said  time^  and  the  buyer  is  bound  to 
purchase  his  requirements  of  the 
seller. 

2,  Obligation  to  futnish  current  needs  of 
buyer  although  eacceeding  needs  of  pre- 
.   ceding  years* 

The  fact  that  the  buyer's  business 
was  such  that  he  required  a  much 
larger  quantity  of  the  commodity  than 
was  indicated  by  his  business  for  pre- 
vious years  is  no  ground  .for  a  refusal 
by  the  seller  to  furnish  the  additional 
amount  where  in  good  faith  required 
by  the  buyer. 

For  example,  in  New  York  Cent 
Iron  Works  Co.  v.  United  States  Radi- 
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«tor  Co.  (1908)  174  N.  Y.  881,  66  N.  E. 
967,  it  is  held  that  a  contract  to  de- 
liver the  buyer's  entire  radiator  needs 
for  a  certain  year  includes  the  buyer^s 
needs  aithoufirfa  largely  in  excess  of  its 
needs  in  prior  years,  which  had  also 
been  furnished  by  the  seller,  and  this 
is  true  although  the  needs  of  the  buyer 
under  the  later  contract  was  due  in 
tMurt  to  a  large  advance  in  material 
which  the  selrler  was  to  furnish. 

Followed  in  Oscar  Schlegel  Mfg.  Co. 
V.  Peter  Cooper's  Glue  Factory  (1919) 
189  App.  Div.  848,  179  N.  Y.  Supp.  271, 
and  applied  to  a  contract  to  furnish  a 
jobber  his  requirements.  Jobber  was 
held  entitled  to  require  much  greater 
quantity  of  article  last  three  months 
of  contract  than  preeedinsr  nine 
months,  although  increased  demand 
was  due  to  jobber  taking  advantage  of 
greatly  increased  market  price  of  the 
article.  This  holding  is  attacked  in 
a  dissenting'  opinion. 

In  Excelsior  Wrapper  €o.  v.  Messin* 
ger  (1908)  116  Wis.  549,  93  N.  W.  469, 
it  is  held  that  an  agreement  to  sell 
all  of  a  certain  kind  of  paper  needed 
by  the  buyer  in  his  business  for  a  year 
requires  the  seller  to  furnish  the 
quantity  necessarily  required  by  the 
buyer  in  its  business,  even  though  it 
exceeds  the  amount  the  buyer  has 
used  during  previous  years,  it  appear^- 
ing  that  the  character  of  the  business 
was  known  to  the  seller  and  it  had 
been  customary  for  it  to  contract  with 
the  buyer  in  advance  for  the  latter's 
supply.  ISie  court  said  thai  ''the 
plaintiff  had  an  established  iMisiniess, 
of  chiaracter  and  magnitude  well 
known  to  the  de^fendant:  It  eould  not» 
with  profit  to  itself,  seriously  modify 
the  volume  of  that  business  for  the 
mere  purpose  of  increasing  or  dimin- 
ishing the  amount  of  any  given  class 
of  supplies.  The  exact  quantity  of 
paper,  therefore,  whieh  it  would  want 
or  need  in  that  business  during  a  pros- 
pective year,  while  uncertain  at  the 
time  of  the  making  of  the  contract, 
was  sure  to  become  reasonably  certain 
in  the  course  of  the  year;  and  the 
contract  was  not  merely  an  optional 
one  with  the  plaintiff,  but  bound  it  as 
well  to  tak6,  as  it  did  the  defendant  to 
famish,  such  paper»  -  of  the  quantiiy 


designated,  as  should  be 'needed  for 
that  business." 
In  E.  G.  Dailey  Co.  v.  Clark  Can  Co. 

(1901)  128  Mioh.  591,  87  N.  W.  761,  it 
is  held  that  in  the  absence  of  fraud 
on  its  part,  the  fact  that  a  purchaser 
of  all  the  cans  it  should  use  in  its 
canning  plant  for  a  certain  period  of 
time  greatly  increased  the  capacity 
of  the  plant  during  the  life  of  the 
contract  does  not  entitle  the  seller  to 
refuse  to  carry  out  the  contract  by 
refusing  to  furnish  the  buyer  with  all 
the  cans  his  increased  capacity  in 
business  requires,  although  greatly  in 
excess  of  the  quantity  he  had  formerly 
used, 

3>  OhUgation  to  fumUfft  any  amotint  the 
tuyer  may  ehooae  to  demand. 

The  doctrine  that  a  contract  by  the 
seller  to  furnish  the  buyer  his  requirer 
ments  in  a  certain  commodity  is  to  be 
construed*  to  impose  on  the  seller  the 
obligation  to  furnish  the  amount  of 
the  commodity  which  the  buyer  in 
good  faith  requires  in  his  business 
during  the  term  of  the  contract  places 
an  apparent  limitation  upon  the  quan- 
tity of  the  commodity  which  the  buyer 
Is  entitled  to  under  the  contract,  the 
term  "requirement"  being  construed 
in  this  regard  to  mean  the  actual 
needs  of  the  buyer  in  his  business 
during  the  life  of  the  contract.  Hence 
it  is  held  that  the  buyer  is  entitled 
under  the  contract,  and  the  seller  is 
under  obligation  to  furnish,  only  the 
quantity  of  commodity  which  the  for- 
mer's business  actually  requires  as 
distinguished  from  the  amount  which 
he  might  choose  to  order  of  want. 

United  States.— Manhiattan  Oil  Co. 
V.  Richardson  Lubricating  Co.  (1902) 
51  C.  C.  A.  553,  113  Fed.  928;  H.  D. 
Williams    Cooperage    Go.  v.   Scofield 

(1902)  53  C.  C.  A.  23,  115  Fed^  119; 
Lima  Locomotive  &  Macb.  Co.  v.  Na- 
tional Steel  Castings  Co.  (1907)  11 
L.R.A.(N.S.)  718,  83  C.  C.  A.  598,  155 
Fed.  77. 

Colorado. — Down  v.  Hbrcules  Pow- 
MR  Co.  (reported  herewith)  ante, 
498. 

IlUnois.~Russell,  Burdsall  ft  Ward 
T.  Excelsior  Stove  ft  Mfg.  Co.  (1905) 
120  111.  App.  28. 
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New  York* — Moore  v.  American  Mo- 
lasses Co.  (1917)  179  App.  Div.  605, 

166  N.  Y.  Supp.  4 ;  Asahel  Wheeler  Co. 
V.  Mendleson  (1917)  330  App.  Div,  9, 

167  N.  Y.  Supp.  436. 

Texas. — CuUinan  v.  Standard  Light 
&  P.  Co.  (1901)  —  Tex.  Civ.  App.  — , 
66  S.  W.  689. 

England. — ^Whitehouse  v.  Liverpool 
New  Gaslight  &  Coke  Co.  (1848)  5  C.  B. 
798, 136  Eng.  Reprint,  1093, 17  L.  J.  C. 
P.  N.  S.  237. 

In  this  regard  it  is  pointed  out  in 
Russell,  Burdsall  &  Ward  v.  Excelsior 
Stove  Mfg.  Co.  (IlL)  supra,  that  a 
contract  to  furnish  a  manufacturer  its 
requirements  of  certain  material 
means  the  amount  of  such  material 
which  it  needs  in  the  regular  course 
of  its  business,  and  not  what  it  may 
choose  to  require. 

In  Lima  Locomotive  &  Mach.  Co.  v. 
National  Steel  Castings  Co.  (1907)  11 
L.R. A.  (N.S.)  713,  83  C.  C.  A.  593,  155 
Fed.  77,  in  sustaining  the  validity  of 
an  agreement  to  furnish  a  manufac- 
turing company  all  their  requirements 
of  steel  castings  for  a  designated 
period  of  time  the  court  said  that  the 
seller  was  not  proposing  to  make  cast* 
ings  beyond  the  current  requirements 
of  the  buyer's  business,  and  would  not 
have  been  obligated  to  supply  castings 
not  required  in  the  usual  course  of 
that  business. 

In  Whitehouse  v.  Liverpool  New 
Gaslight  &  Coke  Co.  (Eng.)  supra,  a 
contract  by  a  manufacturer  of  iron  to 
furnish  a  gas  company  with  all  pipes 
which  should  from  time  to  time  be 
required  by  it  during  a  certain  period 
of  time  was  held  to  bind  the  seller 
to  furnish  the  buyer  all  the  pipes 
which  it  might  reasonably  require  for 
such  works  as  it  was  actually  carry- 
ing on,  under  the  authority  of  its 
incorporation.  The  seller,  however, 
was  not  under  any  obligation  to  fur^ 
nish  more  pipes  than  those  needed,  al* 
though  ordered  by  the  buyer. 

In  Asahel  Wheeler  Co.  v.  Mendleson 
(N.  Y.)  supra,  it  appeared  that  de- 
fendants contracted  to  furnish  the 
plaintiff  their  supply  of  a  certain  ma- 
terial for  a  period  of  one  year,  the 
quantity  not  to  exceed  26  tons;  the 
defendants  had  furnished  material  ot 


this  character  to  the  plaintiff  in  pre- 
vious years,  a  large  part  of  which  re- 
mained in  the  plaintiff's  hands  at  the 
time  he  ordered  practically  the  entire 
amount  of  material  to  be  furnished  by 
the  defendants  under  the  later  con- 
tract. This  order  was  not  given  until 
about  one  month  before  the  expiration 
of  the  contract,  the  plaintiff  not  hav- 
ing ordered  any  material  thereunder 
for  the  preceding  eleven  monl^. 
This  material  had  in  the  meantime 
greatly  increased  in  price.  Under 
these  circumstances  it  was  held  that 
the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  he  needed  this 
large  amount  of  material  in  hia  basi- 
ness  for  the  short  period  of  time  the 
contract  was  to  run. 

In  Moore  v.  American  Molasaes  Co. 
(N.  Y.)  supra,  under  a  contract  to 
supply  the  plaintiff  with  all  the  mo- 
lasses he  should  require  in  his  regular 
business  as  veterinarian  and  dealer  in 
atable  supplies,  which  contract  was 
the  continuance  of  a  contract  which 
had  previously  existed  between  the 
same  parties,  the  defendant  supplied 
plaintiff  with  over  100  barrels  of  mo- 
lasses more  than  he  had  ever  used  in 
previous  years,  and  he  refused  to  fur- 
nish more,  altiiough  the  plaintiff  or- 
dered nearly  8,000  more  barrels.  Un- 
der these  circumstances  it  was  held 
that  unless  the  molasses  which  the 
plaintiff  ordered  was  needed  by  him  in 
his  usual  business,  the  defendant  was 
under  no  obligation  to  furnish  it* 

In  Down  v.  Hsbculbs  PownsB  Ga 
(reported  herewith)  ante,  498,  a  con- 
tract to  furnish  all  the  dynamite  and 
other  blasting  supplies  which  would 
be  required  by  the  buyer  for  his  own 
consumption  or  for  the  conduct  of  his 
own  business  during  a  certi^n  period 
of  time  was  held  to  justify  the  seller 
in  refusing  to  fumitrh  a  very  large 
order  of  the  buyer  made  but  a  few 
days  before  the  expiration  of  the  con- 
tract, and  which  could  not  be  filled 
during  the  life  thereof,  the  size  and 
date  of  the  order  clearly  indicating 
that  the  material  could  not  be  osed 
during  the  life  of  the  contract 

Compare  on  this  point  with  McCaw 
Mfg.  Co.  V.  FeUer  (£902)  115  Ga.  406, 
41  S«  £.  664,  whffo,  in  a  contract  ef 
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this  character,  the  term  'Require"  was 
constmed  to  refer  merely  to  such  arti- 
cles as  the  buyer  might  want  during 
the  period  of  the  contract,  the  term 
''want* '  being  used  in  the  sense  of  de- 
sire, and  hence  not  to  impose  on  the 
buyer  the  obligation  to  purchase  of 
the  seller  any  of  his  requirements. 

Where  the  buyer  makes  a  claim  for 
damages  for  breach  of  contract  by  the 
seller,  on  the  ground  that  the  latter 
failed  to  furnish  all  the  commodity  it 
ordered,  the  buyer  should  make  defi- 
nite proof  that  it  actually  needed  in 
its  business  the  amount  of  the  com- 
modi^  which  it  had  ordered  of  the 
seller  and  which  the  latter  had  failed 
to  furnish.  Russell,  Burdsall  &  Ward 
T.  Excelsior  Stove  &  Mfg.  Co.  (1905) 
120  nL  App.  23,  supra.  And  see  also 
Asahel  Wheeler  Co.  ▼•  Mendleson 
(1917)  180  App.  Div.  9,  167  N.  ¥• 
Supp.  435,  supra. 

4,  OhligaUon  to  furnUH  comtnodUif  for 
regale  by  huuer. 

Under  the  rule  that,  by  a  contract 
for  the  purchase  of  the  buyer's  require^ 
meats  of  a  certain  cemmodi^  in  his 
business,  the  seller  is  bound  to  fur* 
nish  such  a  quantity  of  the  commodity 
as  the  bnainess  of  the  buyer  necessi- 
tates, the  business  necessities  of  the 
buyer  .are  the  test  of  the  quantity  of 
the  commodity  he  is  entitled  to  have 
the  seller  furnish  him,  and  the  latter 
is  under  no  obligation  to  furnish  the 
buyer  with  such  commodity  for  the 
purpose  of  resale  by  the  latter.  H.  D. 
Williams  Cooperage  Co.  ▼.  Scefield 
(1902)  53  C.  C.  A.  23,  116  Fed.  119; 
CnlHnan  ▼.  Standard  Light  ft  P.  Co. 
(1901)  —  Tex.  Civ.  App.  — ,  65  S.  W. 
e89. 

In  Cnllinan  v.  Standard  Light  ft  P. 
CSo.  (Tex.)  supra,  it  is  held  that  a  con-* 
tract  to  furnish  oil  at  a  designated 
price  per  barrel,  the  buyer  agreeing  to 
receive  oil  sufficient  to  run  its  plant 
for  a  certain  period  of  time  only,  re* 
quires  the  seller  to  furnish  the 
amount  of  oil  required  by  the  buyer 
in  the  (^>eration  of  its  plant,  and 
where  the  buyer,  under  pretense  of 
securing  oil  to  be  used  in  its  plant, 
had  large  quantities  of  oil  shipped  to 
it,  and  ^en  diverted  the  shipment  and 


sold  the  oil  to  others  at  a  profit,  this- 
conduct  amounted  to  a  fraud  upon  the 
seller,  rendering  the  buyer  liable  for 
the  loss  thereby  occasioned  the  for- 
mer. The  court  said :  ''It  is  manifest 
that  appellee  was  bound,  under  the 
contract,  to  receive  only  a  limited 
quantity  of  oil, — ^that  is,  an  amount 
sufficient  to  run  its  plant  for  the  speci- 
fied time, — and  appellant  was  not 
bound  to  furnish  any  greater  amount. 
It  is  clear  from  the  language  of  the 
contract  that  it  was  not  the  intention 
of  the  parties  thereto  that  the  oil  com- 
pany should  be  bound  to  deliver  more 
oil  than  appellee  was  bound  to  accept. 
That  the  oil  was  sold  for  a  special  pur- 
pose is  disclosed  by  the  terms  of  the 
contract.  The  stipulations  concerning 
the  putting  in  of  burners  and  tanks, 
and  of  the  purchase  thereof  by  the  oil 
company  in  certain  contingencies,  as 
well  as  the  provision  guaranteeing  a 
price  not  exceeding  50  cents  per  bar- 
rel, show  that  the  principal,  if  not  the 
only,  inducement  to  the  sale,  was  to  in- 
troduce the  oil  to  appellee  as  a  suc- 
cessful and  profitable  substitute  for 
coal,  and  thus  secure  to  the  oil  com- 
pany a  permanent  customer,  and  wid- 
en the  market  for  its  product.  It  i» 
plain  that  the  oil  was  not  sold  to  ap- 
pellee to  be  used  by  it  in  speculation. 
Such  being  the  case,  had  appellee  de- 
manded of  appellant  that  he  furnish  it 
with  oil  to  be  used,  compliance  with 
the  demand  could  not  have  been  en- 
forced, even  though  the  quantity  de- 
manded had  been  within  the  amount 
necessary  to  operate  its  plant.  .  .  . 
In  other  words,  appellee,  having^ 
bought  the  oil  for  its  own  use,  and 
having  thereby  secured  special  terms^ 
could  not  require  appellant,  under  the 
contract,  to  supply  it  with  oil  for  oth- 
er purposes.  The  pretense  that  the  oil 
bought  was  to  be  appropriated  to  the 
purposes  of  the  contract,  when  in  fact 
it  was  diverted  therefrom  and  sold  on 
profit  to  strangers,  was,  in  legal  con- 
templation, a  fraud  upon  appellant, 
and  justified  this  proceeding.*' 

But  a  mere  resale  of  a  portion  of  the 
commodity  ordered  under  a  contract 
of  this  character  as  a  matter  of  con^ 
Venience  to  another  party  does  not 
necessarily  bonstitute  a  breach  of  the 
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contract.  H.  D.  Williams  Cooperage 
Co.  V.  Scofield  (Fed.)  supra,  llpon 
this  point  it  is  said  that,  'Vhether  the 
sale  of  these  barrels  was  such,  a 
breach  as  operated  to  discharge  the 
contract  depends,  in  our  judgment, 
upon  whether  they  were  originally  or- 
dered in  good  faith  by  the  plaintiffs 
for  their  own  use,  and  to  meet  the 
supposed  requirements  of  their  busi- 
ness during  the  year  1899,  or  for  such 
ulterior  purpose  as  was  alleged  in  the 
defendants'  answer.  It  cannot  be,  we 
think,  in  a  case  like  the  one  in  hand, 
where  by  the  contract  the  quantity  of 
goods  agreed  to  be  sold  and  delivered 
was  uncertain,  and  depended  upon  the 
requirements  of  the  plaintiffs'  trade, 
that  the  plaintiffs  could  not  sell  any 
barrels  which  they  had  ordered  in 
good  faith  for  their  own  use  without 
discharging  the  opposite  party  from 
its  agreement.  An  uoexpected  der 
crease  in  the  demand  for  oil,  and  oth- 
er causes,  might  render  it  necessary 
to  dispose  of  a  part  of  a  stock  of  bar- 
rels which  the  plaintiffs  had  accumu- 
lated  in  good  faith  with  the  expecta- 
tion of  using  them.  It  must  be  pre- 
sumed that  the  parties  to  the  contract 
foresaw  that  such  events  might  occur, 
and  that  it  was  also  understood  that 
the  plaintiffs  would  conduct  their 
business  in  the  usual  way,  extending 
such  courtesies  to  rival  concerjos  as 
were  customary  in  the  trade." 

As  hereinafter  more  specifically 
pointed  out,  the  term  "requirement" 
as  used  in  contracts  of  this  character 
may  be  qualified  by  other  language  in 
the  contract  indicating  more  specifi- 
cally the  actual  ampunt  of  the  com-: 
mbdity  to  be  furnished.  For  example, 
it  has  been  held  that  where  the  con- 
tract calls  for  the  buyer's  require- 
ments of  a  certain  commodity  for  a 
certain  period  of  time  without  indicate 
ing  that  it  is  his  requirements  in  the 
business  in  which  he  is  engaged,  and 
with  a  specific  statement  as  to .  the 
minimum  and  maximum  amount  the 
seller  is  obliged  to  furnish,  this  latter 
statement  will  control  to  the  extent 
that  the  buyer  is  entitled  to  th^  maxi- 
mum quantity  of  the  commodity  with- 
out reference  to  whether  or  not  he 
actually   needs   that  amount,  in  his 


business,  even  though  his  purpose  is 
to  resell  it.  Diamond  Alkau  Co.  v. 
JEtnjl  Explosives  Co.  (reported  herer 
with)  ante,  495. 

5,  OhligaHtm  to  furnish  eommodUif  to  he 
carried  &y  Jmyer  in  stock  heyonA  term 
of  oontraof . 

The  buyer  is  entitled  to  order  a  rea- 
sonable amount  of  the  commodity  in 
advance  of  his  actual  needs,  and 
where  the  custom  of  the  buyer  is  to 
carry  over  some  of  the  commodity 
from  one  season  to  another,  he  may 
require  the  seller  to  furnish  the  usual 
amount  of  commodity  to  be  carried 
over  to  the  next  season  although  it  is 
beyond  the  life  of  the  contract. 

For  example,  where  the  contract  is 
for  a  certain  commodity  used  in  the 
buyer's  factory  up  to  a  certain  date, 
not  less  than  a  certain  amount  or 
more  than  a  Certain  am(^unt,  the  buyer 
is  entitled  to  the  maximum  amount  of 
the  commodity  if  this  amount  is  nec- 
essary to  keep  the  requisite  supply*  on 
hand  for  the  buyer's  future  use  up  to 
the  date  designated,  even  though  this 
amount  had  not  been  actually  used 
by  the  buyer  up  to  that  time.  Staver 
Carriage  Co.  v.  Park  Steel  Co.  (1906) 
220  IlL  412,  77  N.  E.  174. 

In  McLean  County  Coal  Go.  v. 
Bloomington  (1908)  234  fll.  90,  84  N. 
E.  624,  a  contract  to  furnish  a  qity  its 
supply  of  coal,  ordered  by  the  city  as 
required  or  needed,  was  construed  to 
give  the  city  some  discretion  as  to  the 
quantity  it  should  order  in  advance  of 
its  actual  needs,  and  one  month's  sup- 
ply in  advance  was  held  not  an  unrea- 
sonable requirement.  It  was,  how- 
ever, held  that  the  contract  did  not 
give  the  city  the  right  to  order  in 
advance  practically  its  entire  supply 
of  coal  for  the  life  of  the  contract. 
The  court  said :  ''The  intention  of  the 
parties  in  making  this  contract  plain- 
ly  authorized  appellee  to  order  coal  as 
required  or  needed  by  its  various  de- 
partments, but  it  would  not  be  a  rea- 
sonable construction  to  say  that,  in 
anticipation  of  a  strike,  during  the 
first  month  of  the  contract  it  eould 
order  at  once  all  the  coal  which  it  had 
the  right  to  order  during  the  whole 
life  of  the  contract  While  a  certain 
amount  Q^  disQretioo .  midei;  thia  conr 
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tract  rested  with  appellee  as  to  the 
amount  ft  might  order  at  any  given 
time,  this  discretion  must  be  reason- 
ably exercised.  What  constitutes  such 
reasonable  discretion?  Taking  into 
consideration  the  words  'ordered/  'di- 
rected/ 'required/  and  'needed/  as 
used  in  their  various  connections  in 
the  request,  bid,  and  contract,  we 
think  it  would  not  be  an  unreasonable 
construction  to  say  that  the  discre- 
tion rested  with  appellee  to  order  coal 
at  least  a  month  in  advance/' 

Compare  with  Manhattan  Oil  Co.  v. 
Richardson  Lubricating  Co.  (1902)  51 
C.  C.  A.  553,  113  Fed.  923,  holding  that 
a  contract  to  furnish  all  the  oil  the 
buyer  should  require  for  its  own  use 
in  its  manufacturing  business  for  a 
designated  period  of  time  did  impose 
open  the  seller  the  obligation  to  fur- 
nish the  buyer  only  as  much  oil  as  it 
would  require  for  use  in  its  manufac- 
turing business  within  the  time  desig* 
nated«  It  authorized  tiie  buyer  to  use 
more  or  less  as  long  as  it  observed 
good  faith  and  did  not  reduce  or  in- 
crease its  consumption  beyond  the  le- 
gitimate requirements  of  its  manufac- 
turing business.  The  buyer  could  not, 
however,  require  the  seller  to  furnish 
oil  for  use  beyond  the  term  of  the  con- 
tract 

In  H.  D.  Williams  Cooperage  Co.  v. 
Scofield  (1902)  58  C.  C.  A.  23,  115 
Fed  119,  it  is  held  that  a  contract 
to  furnish  all  the  barrels  required  by  a 
certain  company  for  a  season  imposed 
upon  the  seller  the  duty  to  furnish  all 
the  b^rels  required  by  the  buyer  in 
its  business  for  that  season,  but  it 
did  not  require  the  seller  to  furnish 
barrels  to  the  buyer  for  use  the  fol- 
lowing  season  or  for  the  purpose  of 
reselling  the  same  at  a  profit* 

6,  Bffeet  of  fraud  hy  "buyer  in  ordering 
more  of  the  commodity  than  his 
btMifMWtf  requires, 

A  covenant  by  the  seller  to  supply 
a  sufficient  quantity  of  an  article  to 
meet  the  requirements  of  the  buyer, 
and  the  implied  covenant  by  the  latter 
to  order  only  such  quantity  of  such 
article  as  he  needs  in  his  business,  are 
dependent,  and  not  independent,  cov- 
enants, hence  a  breach  of  the  covenant 
by  the  buyer  ordering  more  goods  than 


he  needs  in  his  business  for  the  time 
specified  discharges  the  seller  from 
the  duty  of  making  further  deliveries. 
H.  D.  Williams  Cooperage  Co.  v.  Sco- 
field  (1902)  68  C.  C.  A.  23,  115  Fed. 
119. 

In  order  for  the  foregoing  rule  to 
APPly»  it  is  not  necessary  that  the 
seller  shall  have  known  of  the  breach 
of  the  contract  in  this  regard  by  the 
buyer  at  the  time  he  refused  to  make 
further  deliveries  under  the  contract. 
Ibid. 

Upon  this  point  the  court  said:  "If 
the  plaintiffs  ordered  from  the  defend- 
ants barrels  which  were  not  needed 
for  use  in  their  business  during  the 
year  1899,  with  intent  to  stock  up  for 
the  year  1900,  or  to  sell  the  barrels 
so  ordered  at  a  profit,  they  violated  a 
material  obligation  which  was  im- 
posed on  them'  by  the  contract,  and  did 
so  deliberately.  The  implied  promise 
to  order  only  such  barrels  as  they 
needed  for  the  year  1S99  was  a  sub- 
stantial part  of  the  consideration  for 
the  defendants'  promise  to  furnish 
barrels  during  that  year  at  the  price 
specified.  If  the  defendant  company 
had  been  requested  to  supply  barrels 
to  meet  the  requirements  of  the  plain- 
tiffs* business  during  a  period  of  two 
years,  or  to  enable  them  to  sell  bar- 
rels to  third  parties  at  a  profit,  it 
might,  and  very  likely  would,  have 
charged  a  higher  price  for  its  barrels 
than  the  price  specified  in  the  con- 
tract The  breach  of  the  contract 
complained  of  was  not  one  of  those 
unintentional  6r  enforced  violations 
of  the  provisions  of  a  contract  in  some 
minor  particular,  which  will  some- 
times be  excused  to  the  extent  that  the 
opposite  party  will  only  be  allowed  to 
take  advantage  of  the  breach  by  re- 
couping his  damages." 

If  the  buyer  fraudulently  orders  and 
receives  more  of  the  commodity  than 
is  necessary  for  use  in  his  business, 
for  the  purpose  of  reselling  the  same 
at  a  profit,  his  conduct  in  this  regard 
constitutes  a  fraud  upon  the  seller,  en- 
titling the  latter  to  maintain  an  action 
against  the  buyer  for  the  fraud  thus 
practised  upon  him,  in  which  the  sell- 
er may  recover  the  loss  he  suffers  by 
reason    of    th^'  fraud.      Cullinan    v. 


506 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


Standard  Light  &  P.  Go.   (1901)   — 
Tex.  Civ.  App.  — ,  65  S.  W.  689. 

6.  Obliffation  imposed  upon  the  buyer. 
1,  In  general, 

A  contract  for  the  sale  of  the  buy*- 
er's  reqairements  in  a  certain  com- 
modity, where  the  buyer  is  in  some 
established  business  requiringr  the  use 
of  such  commodity  therein,  imposes 
upon  him  the  duty  of  purchasing  from 
the  seller  the  amount  of  such  conunod- 
ity  which  he  actually  requires  for  use 
in  said  business  during  the  life  of  the 
contract. 

United  States.— Golden  Cycle  Min. 
Co.  y.  Rapson  Coal  Min.  Co.  (1911)  112 
C.  C.  A.  96,  188  Fed.  179;  T.  W.  Jen- 
kins  ft  Co.  v.  Anaheim  Sugar  Co. 
(1918)  L.R.A.1918E,  298,  160  C.  C.  A. 
668,  247  Fed.  958. 

California. — Los  AngUes  Gas  A  E. 
Corp.  V.  Amalgamated  Oil  Co.  (1914) 
168  Cal.  140,  142  Pac.  46. 

Georgia. — ^Albany  Power  ft  Mfg.  Co. 
▼.  Albany  (1909)  133  6a.  875,  65  S.  E. 
886. 

Illinois. — ^National  Furnace  Co.  ▼• 
Keystone  Mfg.  Co.  (1884)  110  111.  427. 

Indiana. — Semon  Bache  ft  Co.  ▼• 
Coppes  Z.  ft  M.  Co.  (1905)  35  Ind.  App. 
861,  111  Am.  St  Rep.  171,  74  N.  E.  41. 

Iowa.«-Drake  v.  Vorse  (1879)  52 
Iowa,  417,  3  N.  W.  465. 

New  Yoiric— Miller  v.  Leo  (1898)  85 
App.  Div.  689,  55  N.  Y.  Supp.  166. 

Pennsylyania.  —  McKeever  v.  Can* 
onsburg  Iron  Co.  (1890)  138  Pa.  184, 
20  Atl.  938. 

In  Miller  v.  Leo  (N.  Y.)  supra,  a 
contract  to  furnish  such  material  as 
the  contractor  may  require  in  con- 
structing certain  buildings  waa  held 
to  obligate  the  buyer  to  purchase  his 
entire  requirements  of  such  material 
from  the  seller.  The  court  said  that 
the  term  "required'^  was  not  used  in 
the  sense  of  ''ask  for,"  and  added:  "In 
our  judgment  that  is  not  a  proper  con- 
struction of  the  word  as  used  in  this 
contract.  The  plain  meaning  of  it  is, 
that  the  delivery  was  to  be  of  all  the 
material  necessary  to  complete  the 
buildings,  and  that  was  what  Miller 
was  bound  to  deliver,  and  it  is  equally 
clear,  in  our  judgment,  that  that  wias 
what  he  was  entitled  to  have  demand* 


ed.  It  was  either  a  contract  which 
bound  both  parties  in  its  entirety,  or 
it  was  a  mere  proposal  which  bound 
neither.  Either  Miller  was  bound  to  de- 
liver all  the  niaterial  of  that  nature 
necessary  to  be  used  upon  those  build- 
ings, or  he  was  bound  to  deliver  none, 
and  was  at  liberty  to  stop  whenever  he 
saw  fit.  If  he  was  bound  to  deliver  all 
the  material,  it  is  clear  that  there 
must  have  been  a  corresponding  obli- 
gation on  the  part  of  Leo  to  order 
from  Miller  the  material  which  Miller 
was  bound  to  furnish.  The  word  're- 
quire' here  must  be  construed*  in  view 
of  that  reciprocal  obligation,  and,  thus 
construed,  it  seems  plain  that  the 
contract  not  only  bound  Miller  to  fur- 
nish whatever  brick,  lime,  and  cement 
were  necessary  to  finish  the  buildings, 
but  it  bound  Leo  reciprocally  to  order 
all  those  things  from  hiuL  Therefore, 
when  Leo  refused  to  order  the  lime 
from  Miller,  he  had  violated  the  con- 
tract, and,  so  far  as  Miller  was  con- 
cerned, he  was  not  in  fault  for  refus- 
ing to  deliver  any  more  brick.*' 

In  T.  W.  Jenkins  ft  Co.  v.  Anaheim 
Sugar  Go.  (Fed.)  supra,  in  sustaining 
the  validity  of  a  contract  by  a  whole- 
sale house  to  purchase  its  require- 
ments of  sugar  for  a  certain  period  of 
time  from  the  defendant,  the  court 
said  the  buyer  agreed  to  confine  its 
purchase  to  the  sugar  company  and 
that  its  normal  requirements  were 
alone  involved,  this  amount  being 
known  approximately  by  the  seller. 

In  Lo§f  Angeles  Gas  ft  B.  Corp.  v. 
Amalgamated  Oil  Co.  (Cal.)  supra,  a 
contract  provided  for  the  purchase  by 
the  defendant  of  sufficient  oil  to  oper- 
ate its  plant  for  a  given  period  of 
time,  over  and  above  the  amount  of  oil 
which  the  buyer  ba4  contracted  to 
purchase  of  another  company.  This 
latter  contract  provided  for  a  maxi- 
mum and  minimum  amount;  it  ap- 
peared, however,  that  sometimes  the 
buyer  purchased  under  this  latter  con- 
tract more  than  the  maximum  amount 
and  sometimes  more  than  the  minimum 
amount  This  was  held  to  constitute  a 
breach  of  the  contract  involved  in  the 
suit,  even  thougih  the  amount  actually 
received  by  the  buyer  for  the  entire 
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period  af  time  did  not  exceed  the  max* 
imam  amount. 

In  Albany  Power  ft  Mfg.  Co.  v.  Al- 
hany  (6a.)  supra,  a  contract  to  fur- 
nish a  stated  quantity  of  electric  cur^ 
rent  each  twenty-four  hours  and  so 
much  more  as  the  buyer  might  require 
for  his  own  purposes  is  construed  to 
require  the  seller  to  fomish  such  rea- 
sonable quantity  of  current  as  the  exi- 
gencies of  the  buyer  might  call  for 
over  and  above  the  amount  stated,  but 
not  to  require  the  buyer  to  take  or 
pay  for  any  additional  quantity  which 
he  did  not  require  in  his  business. 

But  see  McCaw  Mfg.  Co.  v.  Felder 
(1902)  115  6a.  408,  41  S.  E.  964,  hold- 
ing that  a  contract  for  the  purchase  of 
all  of  the  boxes  of  a  certain  kind 
which  the  buyer  would  require  daring 
a  certain  period  of  time  referred  mere- 
ly to  such  boxes  as  the  buyer  might 
want  during  that  period  of  time,  the 
term  ^Srant"  being  used  in  the  sense 
of  desire,  and  hence  not  to  impose  any 
obligation  upon  the  buyer  to  purchase 
of  the  seller  his  requirements  in  boxes. 

9.  ^ifece  o/  a  mOe  off  or  ehange  4m,  tM 
buaine9B  of  the  Imifer. 

Where  the  bujrer  exercises  good 
faith  and  is  free  from  fraud  in  dispos* 
ing  of,  or  making  a  change  in,  his 
business,  such  change  will  have  the 
effect  of  releasing  him  from  the  obli- 
gation of  the  contract  to  purchase  his 
requirements  of  a  certain  commodity 
used  in  his  certain  business,  to  the  ex- 
tent that  the  change  in  the  business 
does  auRay  with  the  necessity  for  the 
use  of  the  commodity. 

Thus,  in  Drake  v.  Vorse  (1879)  &2 
I»wa,  417,  8  N.  W.  466,  it  is  held  that 
ander  a  contract  to  furnish  a  manu- 
facturer with  all  the  castings  of  a  cer- 
tain kind  which  he  may  want  during 
a  designated  period  of  time,  where  the 
buyer  discontinues  the  manufacturing 
business  individually  and  engages  in 
it  with  another  as  a  partnership,  he  is 
uder  no  obligation  to  take  any  ca«t- 
iags  as  an  individual  and  the  partner- 
ship is  under  no  obligatioii  under  the 
contract. 

In  McKeever  v.  Ganonsburg  Iron  Co. 
(1890)  188  Pa.  184«  20  Ati.  988,  a  con- 
tract to  famish  all  the  coal  of  differ- 


ent kinds  the  purehaser  requires  to 
ei>erate  its  mill  for  a  given  period  of 
time  is  h«ld  to  be  breached  by  the  buy- 
er in  purohssing  and  using  coal  of  a 
different  kind  than  that  designated  in 
the  contract,  but  it  did  not  breach  the 
contract  by  installing  gas  and  using 
gas  in  the  place  of  coaL  The  court 
said :  'It  is  obvious  that  no  limit  was, 
by  the  contract,  put  upon  the  discre- 
tion of  the  defendants  as  to  the 
amount  of  coal  they  were  to  use  in  the 
mill.  It  might  be 'much,  little,  or  none 
at  all.  What  coal  was  necessary  for 
consumption  in  their  woiks  they  must 
take  from  the  plaintiffs.  This  was  all 
they  were  bound  to  do,  and  all  the 
plaintiffs  were  bound  to  furnish  them ; 
and  it  was  of  no  consequence  whether 
the  falling  off  in  that  consumption 
was  occasioned  by  the  contraction  of 
their  business,  or  by  the  Introduction 
of  gas.  In  either  case,  less  coal  was 
necessary  for  the  defendants*  manu- 
factory, and  they  were  not  obliged  to 
pay  for  what  they  did  not  require.'' 

On  the  other  hand,  where  the  buyer 
disposes  of  the  business  with  refer- 
ence to  which  he  has  puirchased  a  com- 
modity to  the  extent  of  his  require- 
ments, the  seller  is  under  no  obliga- 
tion to  furnish  such  commodity  to  the 
purchaser  of  the  business^  nor  is  he 
under  any  obligation  to  furnish  the 
same  to  the  original  buyer. 

This  is  the  holding  of  Laclede 
Gonstr.  Go.  v.  T.  J.  Moss  Tie  Co. 
(1904)  185  Mow  25,  84  S.  W.  76.  In 
this  case  a  contract  to  furnish  a  rail- 
road company  the  nusmber  of  ties 
which  it  would  need  for  a  certain 
period  of  time,  not  exceeding  a  speci- 
fied number,  was  held  not  to  bind  the 
seller  to  furnish  such  ties  to  another 
railroad  company  which  acquired  th^ 
railroad  company  with  which  the  con- 
tract was  made. 

///.  Effect  of  qualifying  words, 

a.  Mm  ffonern^t 

As  hereinafter  more  specifically 
pointed  out,  the  agreement  to  furnish 
the  requirements  of  the  buyer  for  cer- 
tain articles  or  material  may  be  quali- 
fied by  specific  language  indicating  the 
intentions  of  the  parties  in  making 
such  qualification,  as,  for  example,  the 
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inclusion  after  the  agreement  to  fur- 
nish the  buyer's  requirements,  of  the 
fitat^nent  of  a  maximum  and  mini- 
mum amount  to  be  furnished,  or  a 
statement  of  the  maximum  amount,  or 
the  statement  of  the  amount  qualified 
by  such  terms  as  "about,  approximate- 
ly, more  or  less,  not  more  than,"  etc. 

United  States. — ^Brawley  v.  United 
States  (1878)  96  U.  S.  168,  24  L.  ed. 
622  (about,  more,  or  less)  ;  Merriam  v. 
United  States  (1883)  107  U.  S.  437,  27 
L.  ed.  531,  2  Sup.  Ct.  Rep.  536  (more 
or  less) ;  Staver  Carriage  Co.  v.  Park 
Steel  Co.  (1900)  43  C.  C.  A.  471,  104 
Fed.  200  (maximum  and  minimum); 
Budge  V.  United  Smelting  ft  Ref.  Co. 
(1900)  43  C.  C.  A.  665,  104  Fed.  498 
(about);  Wolff  v.  Wells,  F.  &  Co, 
(1902)  52  C.  C.  A.  262,  115  Fed.  32 
(about) ;  Marx  v.  American  Malting 
Co.  (1909)  95  C.  C.  A.  80, 169  Fed.  582 
(about) . 

Illinois  —  Staver  Carriage  Co.  ▼. 
Park  Steel  Co.  (1906)  220  111.  412,  77 
N*  E.  174  (maximum  and  minimum) ; 
Bloomington  Canning  Co.  v.  Union 
Can  Co.'  (1901)  94  111.  App.  62  (ap- 
proximately). 

Maryland.  —  Waddell  v.  Phillips 
(1919)  183  Md.  497,  105  Atl.  771 
(about). 

Michigan.  —  Fletcher  v.  Germain 
(1890)  82  Mich.  247,  46  N.  W.  368 
(maximum) ;  F.  B.  Holmes  ft  Co.  v. 
Detroit  (1909)  158  Mich.  137,  122  N. 
W.  506  (more  or  less)  ;  Stuart  v.  Home 
Teleph.  Co.  (1910)  161  Mich.  128,  125 
N.  W.  720  (about). 

Missouri.— XAclede  Constr.  Co.  v.  T. 
J.  Moss  Tie  Co.  (1904)  185  Mo.  25,  84 
S.  W.  76  (maximum). 

New  York.  —  Heisel  v.  Volkmann 
(1900)  55  App.  Div.  607,  67  N.  Y. 
Supp.  271  (maximum  and  minimum) ; 
H.  D.  Taylor  Co.  v.  Niagara  Bedstead 
Co.  (1907)  52  Misc.  356,  102  N.  Y. 
Supp.  173  (maximum  and  minimum) ; 
Rosenthal  v.  Empire  Brick  &  Supply 
Co.  (1908)  128  App.  Div.  503,  108  N. 
Y.  Supp.  347  (about)  ;  Asahel  Wheeler 
Co.  V.  Mendlesen  (1917)  180  App.  Div. 
9,  167  N.  Y.  Supp.  435   (maximum). 

Cilia. — ^Mills-Carleton  Co/ v.  Huber- 
ty  (1911)  84  Ohio  St  81,  95  N.  E.  868 
(estimate). 

Pennsylvania.  —  Diamond  Alkali 


Co.  y.  ^TNA  EXFLOSIVEB  Co.  (reported 
herewith)  ante,  495. 

Texas.  —  Gulf  Ref.  Co.  v.  Brown- 
Lloyd  Co.  (1914)  —  Tex.  Civ.  App. 
— ,  167  S.  W.  162  (maximum). 

5.  Statement  of  maximum  and  minim.um 

afttounf. 

It  has  been  held  that  a  contract  for 
the  Bale  of  all  the  tire  steel  used  in  a 
buyer's  factory  up  to  a  certain  date, 
not  lees  than  a  certain  amount  or  more 
than  a  certain  amount,  entitled  the 
buyer  to  the  maximum  amount  if  nec- 
essary to  keep  a  requisite  supply  on 
hand  for  the  buyer's  future  use,  up  to 
the  date  designated,  althou^rh  that 
amount  was  not  actually  used  by  the 
buyer  up  to  that  time.  Staver  Car- 
riage Co.  V.  Park  Steel  Co.  (1906)  220 
IlL  412,  77  N.  E.  174. 

In  Diamond  Alkali  Co.  v.  .Stna 
Explosives  Co.  (reported  herewith) 
ante,  495,  it  is  held  that  where  the 
contract  calls  for  the  buyer's  require* 
ments  for  a  certain  period  of  time,  and 
contains  a  statement  a^  to  the  mini- 
mum and  maximum  amount,  the  latter 
statement  will  control  to  the  extent 
that  the  buyer  is  entitled  to  the  maxi- 
mum quantity  of  the  commodity  with- 
out reference  to  whether  or  not  he 
actually  needs  that  amount  in  his 
business.  In  this  caise,  s<xne  point  is 
made  of  the  fact  that  the  statement  in 
the  contract  as  to  the  buyer's  require- 
ments did  not  recite  that  it  was  for 
his  requirements  in  the  manufactur- 
ing business  in  which  he  was  engaged. 

In  Staver  Carriage  Ck).  v.  Park  $teel 
Co.  (1900)  43  C.  C.  A.  471,  104  Fed. 
200,  a  contract  to  furnish  the  amount 
of  certain  material  which  the  buyer 
would  use  in  his  works  prior  to  a  cer- 
tain time,  not  to  be  less  than  a  stated 
amount  or  to  exceed  a  certain  amount, 
to  be  ordered  at  least  a  certain  period 
of  time  prior  to  the  expiration  of  the 
contract,  was  held  to  bind  the  seller  to 
furnish  and  the  buyer  to  take,  within 
the  amounts  specified,  his  entire  8ap> 
ply  of  such  material  which  he  rea- 
sonably and  necessarily  required  in 
his  works  within  the  time  specified. 

In  Marx  v.  American  Malting  Cki. 
(1909)  95  C.  C.  A.  80,  169  Fed.  582,  a 
contract  to  furnish  a  mahing  company 
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its  requirements  of  malt,  which  con- 
tained a  statement  that  the  amount  of 
malt  used  would  be  between  15,000  mud 
20,000  bushels,  was  construed  to  re- 
quire the'  seller  to  furnish  the  entire 
requirements  of  the  buyer,  althou^^ 
greatly  in  excess  of  the  nundmum 
amount  stated.  The  court  said  that, 
"c(wiifi£r  to  the  construction  of  the 
contract^  we  are  of  opinion  that,  in  re- 
spect to  the  quantity  of  the  malt  con- 
tracted for,  the  dominating  specifica- 
tion is  found  in  the  words,  'all  their 
requirements  to  December  31,  1907,' 
and  that  the  words  below,  'amount  of 
malt  to  be  used  will  be  between  15,000 
aad  20,000  bushels,'  are  a  mere  esti- 
mate of  the  probable  requirem^tt  in- 
tended by  the  seller  as  a  memorandum 
to  be  considered  as  advisory  in  the 
conduct  of  its  own  business,  or  possi^ 
bly  an  assurance  that  the  purchaser 
would  want  at  least  that  quaatity. 
There  are  several  reasons  for  this  con- 
clusion. In  the  first  place,  it  seems 
improbable  that  the  vendee,  evid^itly 
contemplating  the  enlargement  of  his 
business  and  then  making  provision 
for  it,  would  have  limited  himself 
while  contracting  for  his  requirements 
for  the  ensuing  year  to  the  require- 
ments of  his  old  business.  Nor  could 
the  vendor  have  supposed  that  the  old 
limits  would  be  adequate  to  the  new 
conditions.  So  far  as  appears  there 
was  no  reason  why  the  vendor  should 
desire  such  a  limitation.  The  words 
of  the  sentence  are  themselves  indefi- 
nite, and  seem  to  indicate  that  they 
were  employed  as  rather  ^  negligible 
expression  than  as  a  substantive  term 
of  the  contract.  Then^  again,  it  is  a 
fundamental  rule  in  the  interpretation 
of  agreements  that  we  should  ascer- 
tain the  prime  object  And  purpose  -of 
the  parties,  and,  in  case  of  ambiguity 
produced  by  its  minor  provisions,:  the 
latter  should,  if  possible,  be  so  con- 
strued as  not  to  conflict  with  the  main 
parpose^  It  is  dear  enough  that  these 
parties  had  in  mind,  not  the  sale  of  a 
certain  number  of  bushels  of  malt,  but 
so  much  as  the  business  of  the  vendee 
would  require  during  the  penod  men- 
tioned. And  th^  rule  just  stated 
would  require  that  the  particular  Ian- 
Suas^  upon  which  the  vendor  relies 


should,  if  possible,  be  held  to  be  the 
expression  of  an  estimate  merely  of 
the  probable  requirements.  And  we 
think  it  is  easily  possible  to  give  the 
language  that  construction.  In  many 
cases  a  more  stringent  rule  has  been 
laid  down,  which  is  that,  if  the  minor 
provision  of  the  contract  is  irreconcil- 
able with  the  obvious  g^ieral  intent,  it 
would  foir  that  reason  be  sacrificed 
altogether  for  the  promotion  of  the 
general  purpose  of  the  agreement.  An- 
other reason  for  adopting  a  more  harm- 
less meaning  to  this  language  than  one 
which  should  defeat  the  main  purpose 
is  that  the  instrument  was  prepared 
by  the  vendor  and  the  rule  is  that 
in  case  of  doubt  or  ambiguity  arising 
from  the  use  of  words,  they  should  be 
construed  most  favorably  to  the  other 
party." 

In  Heisel  v.  Volkmann  (1900)  55 
App.  Div.  607,  67  N.  Y.  Supp.  271,  it 
is  held  that  under  a  contract  to  fur- 
nish the  requirements  of  the  purchas- 
er of  gum  for  a  designated  period, 
stating  a  maximum  and  minimum 
number  of  pieces,  the  purchaser  is 
bound  to  accept  the  minimum  number 
of  pieces. 

In  H.  D.  Taylor  Co.  v.  Niagara  Bed- 
stead Co.  (1907)  52  Misc:  856,  102 
N.  Y.  Supp.  173,  a  contract  to  ship  100 
to  125  tons  of  an  article  at  a  design 
nated  price,  with  a  statement  in  the 
contract,  "our  requirements  approxi** 
mately,"  was  construed  to  require  the 
purdmser  to  take  at  least  100  tons  of 
the  article^  although  he  did  not  use 
that  quantity  in  his  business* 

0.  statement  of  quantity, 
1.  In  generaU 

In  Gulf  Ref.  Co.  v.  Bi-own-Lloyd  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  167  S.  W. 
162,  it  is  held  thiat  an  agreement  to 
furnish  a  designated  number  Y)f  gal- 
lons of  gasolene,  or  such  quantity  of 
such  product  as  the  buyer  may  require 
for  i1»  own  consumption  during  a  cer- 
tain period  of  time,  does  not  entitle 
the  buyer  to  the  entire  amount  speci- 
fied, unless  such  quantity  is  necessary 
for  its  use  in  its  business.  Hence, 
where,  ten  days  before  the  expiration 
of  the  contract,  the  bnyer  ordered  a 
large  quantity  of  the  material  being 
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the  balance  of  the  quantity  specified 
which  had  not  been  delivered,  and  be- 
ing largely  in  excess  of  the  amount  it 
would  or  could  use  in  its  business 
during  the  short  period  of  time  re- 
maining under  the  contract,  the  seller 
is  under  no  obligation  to  furnish  it. 
The  court  said  that  ''in  construing 
such  contracts  precisely,  what  the 
parties  intended  must  be  determined 
according  to  the  plain  import  and  the 
ordinary  or  popular  significance  of  .the 
language  used  therein.  By  the  previa- 
sions  of  the  contract  under  discussion, 
the  appellant  agreed  to  furnish  appel- 
lee 5,000  gallons  of  gasolene,  or  as 
much  as  was  required  by  appellee  for 
its  own  consuniption.  The  latter  por- 
tion of  the  clause  undeniably  modifies 
what  precedes  it,  and  in  our  opinion 
it  cannot  intelligently  be  maintained 
that  the  purpose  of  the  contract,  as 
evidenced  by  its  terms  and  the  testi- 
mony of  appellee's  witnesses,  was  oth- 
er than  to  furnish  appellee  whatever 
amount  of  gasolene  it  might  require 
for  its  own  consumption,  whether  the 
amount  so  required  was  more  or  less 
than  5,000  gallons.  Such  conclusion 
is  sufficiently  supported  by  the  modi- 
tying  portion  of  the  contract,  but  is 
also  sustained  by  appellee's  witness, 
who  concedes  the  consumption  or  use 
of  gasolene  by  appellee  was  only  for 
mixing  paints,  and  that  they  contract- 
ed for  no  other  purpose.  The  5,000 
gallons  specified  could  not  have  been 
intended  as  an  absolute  sale  at  all 
events  of  that  much  gasolene,  for,  if 
it  had  been,  both  parties  would  have 
concluded  the  agreement  with  such 
clear,  unequivocal  specification. 
Counsel  for  appellee  recognize  the 
force  of  such  conclusion,  as  we  have 
said,  and  seek  to  avoid  same  by  the 
claim  that  the  parties  intended  to  sell 
the  5,000  gallons  outright,  and  in  ad- 
dition thereto  as  much  more  as  appel-* 
lee  required  for  its  own  consumption^ 
and  argue  that  the  word  'and'  should 
be  substituted  for  'or,'  which  is  a  rule 
of  law  in  some  cases,  and  that  the 
word  'require'  should  be  given  its  lit- 
eral meaning,  rather  tiian  the  meaning 
intended  by  the  parties  as  gathered 
from  the  contract  and  the  testimony. 
We    think   the   contention    unsound^ 


However,  the  meaning  to  be  given  the 
word  'require'  is  immaterial,  since  to 
construe  it  to  mean  all  the  gasolene 
'called  for,'  as  urged  by  appellee, 
would  only  mean  all  'called  for'  'for  its 
own  consumption,'  and  it  is  undisput- 
ed that  such  amount  was  furnished. 
To  substitute  'and'  for  'or'  would 
make  it  necessary  to  destroy  almost 
entirely  the  modifying  clause  placed 
in  the  contract  by  the  parties,  since, 
in  order  to  make  complete  appellee's 
construction,  it  would  also  be  neces- 
sary to  strike  out  the  word  'consump- 
tion' so  as  to  make  the  concluding  par- 
agraph read  as  appellee  argues  the 
parties  intended  it  should,  i.  e^  'and 
in  addition  such  quantity  of  the  above 
product  as  second  par^  may  call  for 
during  the  period  of  the  contract.'  As 
we  have  said,  ttie  rule  is  that  to  words 
contained  in  a  contract  thore  shall 
be  applied  ihe  ordinary  and  popular 
sense,  unless  there  is  something  to 
ahow  they  were  used  In  a  different 
sense.  Here  the  contract  was  to  fur- 
nish 5,000  gallons  of  gasolene,  modi- 
fied by  the  parties  as  meaning  more 
or  l«is  if  appellee  required  it  in  its 
business,  and,  since  such  is  the  last 
word,  the  conclusion  is  inescapable 
that  the  specification  of  the  number  of 
gallons  was  but  an  estimate  of  the 
probable  requirements  of  appellee, 
and,  since  it  is  conceded  that  appellee 
demanded  more  than  was  neeeasaiy 
for  such  purpose,  and  refused  to  ac- 
cept an  amount  that  would  have  met 
its  actual  needs,  it  was  not  entitled 
to  recover  any  sum."  To  the  same  ef- 
fect see  Gulf  Ref.  Co.  v.  Pegues  Mer- 
cantile Co.  (1914)  —  Tex*  Civ.  App. 
— ,  164  S,  W.  1113. 

#.  NQt  tQ  ecteeed  a  certain  |p<«ntll|f. 

In  Fletcher  v.  Germain  (1890)  82 
Mich.  247,  46  N.  W.  868,  it  is  held  that 
a  contract  to  buy  its  coming  season's 
wants,  not  to  exceed  a  designated 
quantity,  does  not  impose  upon  the 
buyer  tiie  duty  of  taking  the  maximum 
amount  where  the  season's  needs  were 
less  than  that  amount. 

In  Ready  v.  J.  L.  Fulton  Go.  (1904) 
179  N.  Y.  399,  72  N.  E.  317,  the  con- 
tntct  was  for  the  sale  of  not  less  than 
a  certain  number  of  cubic  yards  of 
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material,  and  not  more  fhan  a  certain 
number  of  cubie  yards,  with  the  pro- 
vision that  if  more  than  the  nMned 
amount  was  required,  a  certain  notice 
was  to  be  given.  The  court  said  that 
the  provision  that  if  the  additional 
amount  was  required,  notice  was  to 
be  given,  indicated  that  this  additional 
amount  was  regarded  by  the  parties  as 
an  extra  amount  which  the  buyer 
might  or  might  not  require,  and  was 
to  be  received  and  furnished  only  in 
ease  it  should  be  required  by  the  buy« 
er  and  the  proper  notice  given;  in 
other  words,  the  requirement  provided 
for  by  the  contract  was  the  require- 
ment by  the  buyer,  and  could  only  be 
rendered  effective  by  notice  furnished, 
and  was  not  a  necessity  which  should 
exist  by  reason  of  some  contract  or 
business  which  formed  no  part  of  the 
agreement.  In  this  regard,  the  court 
distinguished  Miller  v.  Leo  (1898)  35 
App.  Div.  589,  55  N.  Y.  Supp.  165,  af- 
firmed without  opinion  in  (1900)  165 
N.  T.  619,  59  N.  E.  1126  and  Brawley 
V.  United  States  (1878)  96  U.  S.  168, 
24  L.  ed.  622.  As  to  these  cases,  the 
court  said:  ''An  examination  of  those 
ca^es  at  once  discloses  that  they  have 
no  bearing  npon  the  question  involved 
in  this  case,  as  the  facts  and  the  prin- 
ciples which  were  there  applied  are 
wholly  unlike  those  involved  or  appli- 
cable here.  In  the  Miller  Case  the 
contract  specifically  related  to  mate- 
rial to  be  furnished  for  the  erection 
of  two  hoQses,  and  the  agreement  be-, 
tween  the  iiarties  was  to  sell  and  pur- 
chase all  the  materials  of  the  class 
mentioned  that  were  necessary  or  re- 
quired for  such  building.  There  ti» 
amount  and  character  of  the  materials 
were  to  be  determined  by  the  require- 
ments of  certain  work;  while  in  this 
case  the  agreement  in  no  way  related 
to  any  particular  work  or  Job  to  be 
performed  by  the  defendant,  but  the 
character  and  amount  of  the  material 
to  be  furnished  were  expressly  pro- 
vided for  by  the  contract.  As  to  6,000 
cubic  yards,  the  agreement  was  abso- 
lute to  purchase  and  sell.  As  to  the 
3,(H)0  it  depended  upon  the  defend- 
ant's option  and  its  giving  notice  re- 
quiring its  delivery.  In  the  Brawley 
Case,  when  examined,  it  will  be  found 


that  there  the  question  as  to  the 
anoount  of  wood  which  was  to  be  de- 
livered was  to  be  determined  by  the 
post  commander.  Although  the 
amount  mentioned  in  the  contract  was 
880  cords,  it  was  held  that  where  the 
commander  notified  the  contractor  that 
he  required  but  40,  his  determination 
was  final,  and  the  gove;rnment  was  not 
liable  for  any  number  of  cords  beyond 
the  40  delivered." 

S.  ApproxifMtiely  a  designated  quantity. 

In  Bloomington  Canning  Co.  v.  Un- 
ion Can  Co.  (1901)  94  lU.  App.  62,  it 
is  held  that  a  contract  by  a  manufac- 
turer of  cans  to  furnish  a  canning 
company  its  requirements  for  a  cer- 
tain season,  approximately  a  desig- 
nated number  of  cans,  requires  the 
seller  to  furnish  such  number  of  cans 
as  the  buyer  uses  in  its  business  dur^ 
ing  the  life  of  the  contract,  not  ex- 
ceeding the  number  designated,  since 
this  designation  limits  the  contract, 
and  the  buyer,  althotigh  he  uses  a 
large  number  more  than  the  number 
designated,  cannot  require  the  same 
to  be  furnished  under  the  contract. 
The  court  said :  ''We  think  by  the  use 
of  the  words  of  the  contract,  'your  or- 
der for  your  season's  requirements  of 
cans,  approximately  as  follows,*  giving 
the  number  of  each  class  of  cans  to  be 
furnished,  were  intended  to  fix  a  limit 
beyond  which  appellee  could  not  be 
forced  to  go.  In  other  words,  appel- 
lant, by  the  use  of  that  language,  in 
effect  said  that  the  numbei*  of  cans 
required  would  approach  the  figures 
named,  nearly, — ^it  might  not  be  quite 
so  many, — hut  not  beyond,  or  over.  If 
demanded,  appellee  was  bound  to  fur- 
nish the  quantities  named  in  the  con- 
tract, but  no  more.  In  this  sense  the 
expression  'more  or  less'  is  far  from 
being  synonymous  with  'approximate- 
ly,' for  the  former  words  imply  going 
beyond  or  over  the  quantity  or  amount 
named,  while  the  latter  does  not ;  there- 
fore the  arguments  and  authorities  in 
the  briefs  of  counsel,  based  upon  their 
assumed  analogy,  have  no  proper  ap- 
plication to  the  contract  in  question." 

4.  BaUnutted  quantity. 

In  Mills-Carleton  Co.  v.  Huberty 
(1911)  84  Qhie  St  81,  95  N.  E.  383, 
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the  facts  were  that  the  defendant 
agrreed  to  pay  for  all  the  lumber  fur- 
nished for  the  use  of  the  contractor 
for  the  construction  of  a  certain 
building,  estimated  at  a  designated 
quantity.  It  was  held  that  this  esti- 
mate was  a  mere  approximate  calcula- 
tion of  the  lumber  required,  and  might 
be  altered  during  the  construction. 

5.  Designated  quantity,  **inore  or  lesa,** 

In  Callmeyer  v.  New  York  (1880)  83. 
N.  Y.  116»  the  contract  was  executed 
in  accordance  with  bids  given  in  an- 
swer to  an  application  for  bids,  a  pro- 
vision of  which  was  that  the  contract 
was  for  a  certain  period  from  the  date 
thereof,  and  the  material  contracted 
for  must  be  delivered  as  called  for  by 
the  requisition  of  the  treasurer,  in 
referring  to  the  quantity  of  material 
to  be  furnished,  the  words  "more  or 
less"  following  the  statement  of  the 
quantity,  it  was  held  that  this  contract 
was  not  an  agreement  for  the  delivery 
of  a  definite  and  fixed  quantity  of  mate- 
rial, but  the  quantity  was  flexible,  and 
this  construction  was  not  changed  by 
the  fact  that  the  specifications  con- 
tained the  statement  of  the  proper 
amount  needed,  guarded  by  the  quali- 
fication of  "more  or  less." 

In  Merriam  v.  United  States  (1883) 
107  U.  S.  437,  27  I*  ed.  531,  2  Sup.  Ct. 
Rep.  536,  a  contract  to  furnish  the 
United  States  government  a  designate 
ed  numberof  thousand  pounds  of  grain 
or  such ''Other  quantity,  more  or  less, 
as  might  be  required  from  time  to 
timB,  for  the  wants  of  designated  sta- 
tions, was  held  not  to  give  the  seller 
the  right  to  insist  upon  furnishing  ftU 
of  the  grain  used  at  these  particular 
•stations  during  the  period  covered  by 
the  contract,  being  an  amount  in  ex- 
cess of  the  quantity  specifically  desig- 
nated, it  appearing  that  a  much  larger 
quantity  of  grain  was  advertised  for 
than  that  to  which  this  particular 
contract  related,  and  that  other  con- 
tracts wiere  made  with  different  par- 
ties for  moxe  grain  of  the  same  kind. 

In  F.  B.  Holmes  &  Co.  v.  Detroit 
(1909)  158  Mich.  137,  122  N.  W.  506, 
a  contract  to  ftirnish  a  cit^  all  its  re- 
quirements of  cement  for  ia  {toted  pe- 
riod of  time^  5;000baryetBfnioredr  less. 


was  held  to  bind  the  seller  to  furnish 
the  entire  amount  pf  cement  required 
by  the  city  during  the  life  of  the 
contract,  although  greatly  exceed- 
ing the  estimate.  The  court  said  that 
"this  contract  covered  all  the  cement 
required  by  defendant  during  the  year 
ending  January  31,  1907,  for  the  use 
of  the  department  of  public  works.  It 
was  a  mutual  agreement,  binding  upon 
both  parties.  We  find  no  difi&culty  in 
ascertaining  the  prime  object  and  pur- 
pose of  these  parties  as  expressed  in 
the  writings  considered.  They  had  in 
mind  so  many  barrels  of  cement  as 
the  operations  of  this  department 
would  require  during  this  period.  The 
exact  amount  of  cement  which  would 
be  required  could  not  be  known  at  the 
time  of  entering  into  the  contract,  as 
the  first  meeting  of  the  board  of  esti- 
mates does  not  occur  until  in  March. 
The  clause  '5,000  barrels  of  Portland 
cement,  more  or  less,'  was  the  expres- 
sion of  an  estimate,  subject  to  the 
controlling  object  of  the  agreement 
expressed  in  the  words  of  the  eon- 
tract,  *all  the  Portland  cement  that 
may  be  required  by  the  city  of  Detroit 
and  ordered  by  the  department  of  p|^b- 
lic  works,'  the  last  clause  expressing 
the  method  required  to  secure  the  de- 
livery of  the  property  to  defendant** 

> 

A  '* About"  a  certain  quantity. 

It  has  been  held  that  where  a  con- 
tract is  to  furnish  the  amount  of  cer- 
tain material  to  foe  used  in  conetruct- 
ing  a  designated,  building,  and  there 
is  a  statement  as  to  about  the  amount, 
this  latter  statement  is  a  ;mere  esti- 
mate of  the  partiesp  and  is  not  control- 
lingr  In  this  regard  it  ih  the  duty  of 
the  seller  to  furnish,,  and  the  buyer 
to  receive  the  amount  actually ..  and 
necessarily  required  in  the  construc- 
tion of  the  building.  Wolff  v.  Wells, 
F.  ft  Co.  (1902)  52  G.  C.  A.  262.  115 
Fed.  32.  , 

In  Brawley  v.  United  States  (1878) 
96  U.  S*  168,  24  L.  ed.  622»  a  contract 
to  furnish  an  army  poat  with  about  a 
certain  amount  of  wood,  more  or  .less, 
as  should  be  determined  to  be  neces- 
sary by  the  commander  of  the  post, 
was  construed  to  require  the  furnish- 
ing of  wood  only^to  the  extent  found 
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to  be  necessary  by  the  post  commiaid- 
er,  although  a  much  less  quantity  than 
the  estunatey  since  the  statement  of 
the  amount  under  the  circumstances 
was  to  be  regarded  merely  as  an  esti- 
mate. The  court  said  that  if  "the 
qualifying  words  are  supplemented  by 
other  stipulations  or  conditions  which 
give  them  a  broader  scope  or  a  more 
extensire  significance,  then  the  con- 
tract is  to  be  governed  by  such  added 
stipuliijtions  or  conditions.  As,  if  it  be 
agreed  to  furnish  so  many  bushels  of 
wheats  more  or  less,  according  to  what 
the  party  receiving  it  shall  require  for 
the  use  of  his  mill,  then  the  contract 
i^  not  governed  by  the  quantity  named, 
nor  by  that  quantity  with  slight  and 
unimportant  variations,  but  by  what 
the  receiving  party  shall  require  for 
the  use  of  his  mill ;  and  the  variation 
from  the  quantity  named  will  depend 
upon  his  discretion  and  requirements, 
80  long  as  he  acts  in  good  faith.  So, 
where  a  manufacturer  contracts  to  de* 
liver  at  a  certain  price  all  the  articles 
he  shall  make  in  his  factory  for  the 
space  of  two  years,  'say  a  thousand  to 
twelve  hundred  gallons  of  naphtha  per 
month,'  the  designation  of  quantity  is 
qnalified  not  only  by  the  indeterminate 
word  'say,'  but  by  the  fair  discretion 
or  ability  of  the  manufacturer,  always 
provided  he  acts  in  good  faith.  This 
was  the  precise  decision  in  Gwillim  v. 
Daniell  (1835)  2  Cromp.  M.  &  R.  61, 150 
£ng.  Reprint,  26,  where  Lord  Abinger 
says:  'The  agreement  is  simply  this, 
that  the  plaintiff  undertakes  to  accept 
all  the  naphtha  that  the  defendant  may 
happen  to  manufacture  within  the  pe- 
riod of  two  years.  The  words,  "say 
from  one  thousand  to  twelve  hundred 
gallons  (per  month),"  are  not  shown 
to  mean  that  the  defendant  undertook, 
at  all  events,  that  the  quantity  manu- 
factured should  amount  to  so  much. 
If  by  fraud  the  defendant  manufac- 
tured less  than  he  ought  to  have  done, 
the  breach  should  have  been  shaped 
accordingly.  Here  it  does  not  appear 
that,  in  the  ordinary  course  of  his 
manufacture,  the  defendant  ought  to 
have  produced  a  larger  quantity  than 
he  has  done;  and  we  cannot,  therefore, 
flay  that  he  has  broken  his  contract.' 
"We  think  that  there  is  manifest 
7  A.L.R.— 33. 


reason  in  this  decision,  and  that  the 
present  case  is  within  it.  The  con- 
tract was  not  for  the  delivery  of  any 
particufar  lot  or  any  particular  quan- 
tity, but  to  deliver  at  the  Post  of  Fort 
Pembina  880  cords  of  wood,  'more  or 
less,  as  shall  be  determined  to  be  nec- 
essary by  the  post  conmiander  for  the 
regular  supply,  in  accordance  with 
army  regulations,  of  the  troops  and 
employees  of  the  garrison  of  said  post, 
for  the  fiscal  year  beginning  July  1st, 
1871.'  These  are. the  determinative 
words  of  the  contract,  and  the  quan- 
tity designated  (880  cords)  is  to  be 
regarded  merely  as  an  estimate  of 
what  the  officer  making  the  contract 
at  the  time  supposed  might  be  re- 
quired. The  substantial  engagement 
was  to  furnish  what  should  be  deter- 
mined to  be  necessary  by  the  post 
conunander  for  the  regular  supply  for 
the  year,  in  accordance  with  army 
regulations.  The  post  conmiander,  as 
soon  as  he  learned  of  the  contract, 
and  within  four  days  after  it  was 
signed,  informed  the  claimant  that  but 
40  cords  of  wood  would  be  required 
thereon,  and  forbid  his  hauling  any 
more  to  the  government  yard.  About 
a  fortnight  later,  on  the  1st  of  July, 
1871,  written  notice  to  the  same  effect 
was  served  on  the  claimant,  signed  by 
the  post  commander.  And  the  court 
of  claims  finds  as  a  fact,  that  the  Post 
of  Fort  Pembina  did  not  need  for  the 
fiscal  year  in  question  more  than  the 
40  cords  of  wood  which  were  accepted 
by  the  defendants,  thus  precluding 
any  plea  that  in  fixing  and  determin- 
ing the  amount  required,  the  post 
commander  was  actuated  by  any  want 
of  good  faith." 

In  Wolff  V.  Wells,  F.  &  Co.  (1902)  52 
C.  C.  A.  626,  115  Fed.  32,  a  contract 
was  construed  as  not  requiring  the  de- 
livery of  any  particular  quantity  of 
cement,  but  to  require  the  delivery  of 
such  amount  as  might  be  required  in 
constructing  the  building  referred  to, 
although  in  addition  to  the  agreement 
to  furnish  the  cement  necessary  for 
the  construction  of  a  certain  buildinjg, 
it  was  designated  as  about  5,000  bar- 
rels, more  or  less.  The  court  said  that 
the  quantity  designated  as  about  6,000 
barrels,  more  or  less,  should  be  con- 
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fltrued  as  an  estimate  of  what  the  par- 
ties supposed  might  be  required,  but 
if  the  amount  aetually  required  ex- 
ceeds the  estimate,  it  is  the  duty  of 
the  seller  to  furnish  it. 

In  Budge  v.  United  Smelting  ft  Ref. 
Co.  (1900)  43  C.  C.  A.  665,  104  Fed. 
498,  a  cont/act  to  furnish  all  the  min- 
ing timbers  required  and  used  by  a 
mining  company  for  a  year,  to  be  de- 
livered at  certain  places  in  quantities 
designated  by  the  buyer,  and  which 
specifies  about  the  amount  of  timber 
which  will  be  required,  constitutes  a 
distinct  agreement  upon  the  part  of 
the  buyer  to  receive  and  pay  for  about 
the  amount  of  timber  specified.  The 
qualification  imported  by  the  word 
"about"  is  not  such  as  to  admit  any 
material  variation  in  the  quantity 
named,  even  though  a  much  less  quan- 
tity is  actually  used  by  the  buyer. 
The  court  said  that  the  buyer  is  not 
to  be  released  from  his  contract  be- 
cause the  plaintiff,  by  the  terms  of  the 
contract,  upon  his  part,  stipulated  to 
furnish  him  such  timbers  as  should 
be  required  and  used  by  him  during 
the  year,  on  the  ground  that  a  small 
proportion  of  the  whole  amount  was  in 
fact  used,  and  added:  ''We  think  he 
must  be  held  by  the  terms  of  his  own 
covenants  to  pay  for  600  of  the  one 
and  15,000  of  the  other  kind  of  timber, 
as  specified  in  the  contract.  The 
determining  words  of  the  contract  are 
the  quantities  of  timber  which  are 
specified  in  the  defendant's  promise 
to  pay,  and  not  the  words  'all  mining 
timbers  required  and  used,'  contained 
in  the  plaintiff's  covenants.  The  con- 
tract was  not  one  in  which  the  quan- 
tity of  material  to  be  delivered  rested 
wholly  in  the  will  of  him  who  was  to 
receive  it,  nor  was  it  one  of  those  in 
which  the  contracting  parties  had  in 
mind  the  construction  of  a  particular 
work,  and  the  supply  of  the  necessary 
material  therefor;  the  work  itself  fur- 
nishing to  both  parties  the  ultimate 
measure  of  the  quantity  which  the 
contract  contemplated.  We  may  as- 
sume from  the  complaint  that  the  de- 
fendant alone  had  knowledge  of  the 
number  of  pieces  of  timber  he  would 
require.  He  expressed  that  knowledge 
in  definite  figures  in.  the  agreement, 


and  for  the  quantity  thus  expressed  he 
promised  to  pay.  The  plaintiff,  upon 
his  part,  has  in  good  faith  complied 
with  his  contract,  and  furnished  the 
specified  quantity.  It  would  not  only 
be  unjust,  but  contrary,  we  think,  to 
the  fair  intendment  of  the  terms  of  the 
contract^  to  deny  him  his  right  to  re- 
cover  *' 

In  Waddell  v.  Phillips  (1919)  18S 
Md.  497,  106  Atl.  771,  an  agreement 
with  a  canning  company  to  burnish 
their  season's  requirements  of  cans, 
about  a  designated  number,  was  held 
not  to  require  the  seller  to  famish 
cans  in  excess  of  the  number  stated, 
although  this  did  not  amount  to  the 
buyer's  requirements  during  the  life 
of  the  contract. 

In  Stuart  v.  Home  Teleph.  Co. 
(1910)  161  Mich.  123,  125  N.  W.  720, 
a  contract  to  furnish  the  buyer's  re- 
quirements, about  a  designated  num- 
ber, is  held  to  require  the  seller  to  fur- 
nish all  the  articles  of  the  character 
referred  to  which  the  buyer  requires 
in  his  works  not  exceeding  the  number 
designated. 

In  Rosenthal  v.  Empire  Brick  ft  Sup- 
ply Co.  (1908)  128  App.  Div.  503,  108 
N.  Y.  Supp.  347,  a  contract  to  fur- 
nish all  the  mason's  material  used  in 
the  construction  of  certain  buildings, 
about  a  certain  number  of  brick,  the 
brick  to  be  furnished  before  a  stated 
time,  requires  the  seller  to  furnish 
such  brick  if  ordered  before  the  date 
specified. 

rr.  Extrinsic  evidence  to  aid  conetrnC' 

tion, 

Evid€^nce  is  admissible  to  ascertain 
the  subject-matter  of  a  contract  with 
reference  to  which  the  parties  pro- 
ceeded to  negotiate,  including  their 
situation  and  the  surrounding  circum- 
stances, so  that  the  court  may  stand  in 
substantially  the  same  light  in  read- 
ing the  words  of  the  contract  as  did 
the  parties  when  adopting  those  words. 
Excelsior  Wrapper  Co.  v.  Messinger 
(1903)  116  Wis.  549,  93  N.  W.  459. 

In  construing  contracts  of  this  char- 
acter, the  court  will  look  not  only  to 
the  language  employed,  but  also  to  the 
subject-matter  of  the  contract  and  the 
surrounding  circumstances,  to  the  end 
that  it  may  avail  itself  of  the  same 
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light  which  the  partiee  poBseaeed 
when  the  contract  was  made.  M erH- 
am  ▼.  United  States  (1883)  107  U.  S. 
487,  27  L.  ed.  581,  2  Sap.  Ct.  Rep.  586. 

In  Wolff  V.  Wells,  P.  A  Co.  (1902) 
52  C.  C.  A.  626, 115  Fed.  82,  a  contract 
to  furnish  the  amount  of  cement 
which  the  builder  would  require  in  the 
construction  of  a  certain  building, 
about  5,000  barrels  more  or  less,  was 
held  to  be  uncertain  and  ambiguous, 
and  hence  parol  evidence  was  admissi- 
ble to  ascertain  the  sense  in  which 
the  language  was  used,  including  evi- 
dence of  the  attending  and  surround- 
ing circumstances,  in  order  to  place 
the  court  in  the  same  situation  and 
give  it  the  same  advantage  for  con- 
struing the  instrument  as  was  pos- 
sessed by  the  parties  thereto. 

Where  the  communications  between 
the  parties  at  or  prior  to  the  execution 
of  the  contract  serve  merely  to  es- 
tablish the  situation  or  surroundings, 
they  differ  not  at  all  from  other  evi- 
dence of  the  same  facts  and  are  equal- 
ly admissible  in  evidence;  so  far,  how- 
ever, as  such  communications  relate 
to  the  terms  of  the  agreement  between 
the  parties  they  are  not  admissible, 
since  the  writing  must  be  taken  as 
their  final  expression.  Excelsior 
Wrapper  Co.  v.  Messinger  (Wis.) 
supra. 

In  Waddell  v.  Phillips  (1919)  188 
Md.  497,  105  Atl.  771,  it  is  held  that 
evidence  is  inadmissible  of  conversa- 
tions between  the  parties  at  the  time 
of  entering  into  a  contract  to  furnish 
the  season's  requirements  of  a  certain 
article  "about"  a  given  quantity,  in 
order  to  explain  the  meaning  of  the 
parties  in  the  use  of  the  term  "about.*' 

In  Marx  v.  American  Malting  Co. 
(1909)  95  C.  C.  A.  80,  169  Fed.  582, 
evidence  was  admitted,  apparently 
without  objection,  that  at  the  time  the 
contract  in  question  was  entered  into, 
the  buyer  had  erected  a  nearly  com- 
pleted extensive  addition  to  its  plant, 
which  would  make  it  possible  to  use 
a  much  larger  amount  of  malt  than  it 
had  used  in  former  seasons,  and  the 
amount  it  had  used  in  former  seasons 
had  run  between  16,000  and  20,000 
bushels.  In  construing  the  contract 
as  it  did,  tlie  court  was  apparently 


largely  influenced  by  this  evidence. 
The  court  said :  "Accordingly  all  evi- 
dence given  or  offered  to  show  the 
conditions  and  circumstances  in  which 
the  contract  was  made,  and  in  refer- 
ence to  which  the  parties  were  deal- 
ing, was,  either  directly  or  by  the  ef- 
fect of  instructions,  put  aside.  There 
could  be  no  complaint  of  this  if  the 
view  which  the  court  took  of  the  con- 
tract was  correct.  The  evidence  re- 
ferred to,  however,  was  for  the  infor- 
mation of  the  court,  and  to  enable  tt 
to  rightly  construe  the  agreement; 
and  the  effect  of  the  ruling  was  to  say 
that  the  language  was  clear  and  no  aid 
was  needed  to  interpret  it.  As  we 
have  said,  we  reach  a  different  conclu- 
sion. We  think  such  evidence  was 
competent  for  the  purpose  for  which 
it  was  offered.  It  was  not  disputed, 
and  it  disclosed  highly  important  facts 
in  aid  of  the  right  construction  of  the 
agreement.  We  do  not  say  that  all  of 
the  evidence  offered  was  admissible 
for  this  purpose.  Mere  words  passing 
from  one  to  another  of  the  parties 
about  matters  which  were  subsequent- 
ly reduced  to  writing  were  not  admis- 
sible to  alter,  cut  down,  or  enlarge  the 
terms  of  the  contract;  but  whatever 
had  reference  to  ihe  conditions  and 
the  probable  requirements  of  the  busi- 
ness which  the  vendee  expected,  and 
the  knowledge  of  these  conditions  and 
expectations  by  the  respective  parties, 
was  admissible.  Within  the  rule,  we 
think  it  was  competent  to  prove  by 
parol  evidence  that  the  vendor  was 
informed  of  the  conditions  of  the  ven- 
dee's business  and  of  the  enlargement 
of  the  plant  and  of  the  probable  in- 
crease of  the  requirements  resulting 
therefrom." 

In  Home  Gas  Co.  v.  Mannington  Co- 
op. Window  Glass  Co.  (1907)  68  W. 
Ya.  266,  61  S.  E.  829,  the  seller  con- 
tracted to  supply  the  buyer  with  gas 
sufficient  to  operate  his  window-glass 
factory,  having  at  least  a  certain  num- 
ber of  pots.  It  was  held  that  evidence 
was  not  admissible  of  prior  or  con- 
temporaneous conversations  or  stipu- 
lations not  carried  into  the  contract^ 
in  order  to  fix  a  maximum  amount  of 
gas  to  be  furnished  under  the  contraet. 

It  has  been  held  that  the  common- 
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law  rule  that  all  prior  understandings 
are  merged  in  the  final  contract  can* 
not  be  so  strictly  applied  to  govern- 
ment contracts,  since  they  are  re- 
quired to  be  made  by  advertisements, 
bids,  and  acceptances.  Mueller  v. 
United  States  (1884)  19  Ct.  CI.  (Fed.) 
581. 

I  Ordinarily,  the  term  "requirements" 
as  used  in  the  contract  of  sale  to  indi- 
cate the  quantity  of  commodity  which 
is  the  subjec1>-matter  of  the  contract 
is  recognized  to  be  ambiguous,  and 
hence  to  authorize  recourse  to  the 
surrounding  facts  and  circumstances 
explaining  the  ambiguity  and  thereby 
determine  the  intention  of  the  parties 
in  employing  the  term  to  indicate  the 
quantity.  It  has  been  held,  however, 
that  where  a  contract  was  for  the  buy- 
er's entire  requirements  for  a  given 
period  of  time,  "minimum  quantity  of 
180  tons  per  month,  maximum  quan- 
tity 250  tons  per  month,"  the  contract 
was  not  ambiguous,  and  oral  evidence 
was  not  admissible  to  show  that  the 
contract  was  only  intended  to  cover 
the  quantity  of  commodity  which  the 
buyer  would  use  in  his  manufacturing 
business  during  the  period  of  the  con- 
tract. In  line  with  this  holding,  it  is 
held  that  the  buyer  is  entitled  to  the 
maximum  amount  of  the  commodity 
designated  without  reference  to  the 
requirements  of  his  business.  Dia- 
mond Alkali  Co.  v.  ^tna  Explosives 
Co.  (reported  herewith)  ante,  495. 

The  holding  of  the  court  in  that 
case  may  perhaps  be  subject  to  the 
criticism  that  in  its  effect  it  ignores 
and  fails  to  give  force  or  significance  to 
the  specific  language  of  the  contract 
Uiat  the  Diamond  Alkali  Company 
agrees  to  manufacture  and  to  sell  to 
the  ^tna  Explosives  Company,  and 


the  latter  hereby  agrees  to  buy,  his 
entire  requirements  of  soda  ash  dur- 
ing 1916,  and  that  it  overemphasizes 
the  force  and  significance  to  be  given 
to  another  clause  of  the  contract  that 
there  were  no  understandings  or 
agreements  relative  to  this  contract 
or  its  subject-matter  that  were  not 
fully  expressed  herein.  It  will  be 
noted  that  the  court  held  in  this  re- 
gard that  this  latter  clause  precluded 
parol  evidence  relative  to  the  sur- 
rounding facts  and  circumstances  and 
the  condition  of  the  parties  and  the 
business  in  which  they  were  engaged 
at  the  time  of  the  execution  of  the 
contract  in  order  to  show  that  the 
buyer  was  a  manufacturer  and  the 
purpose  was  to  contract  with  refer- 
ence to  his  requirements  in  his  manu- 
facturing business.  The  general  rule, 
however,  is  that  evidence  of  this  char- 
acter does  not  vary  or  contradict  the 
written  terms  of  the  contract^  but  it 
merely  identifies  the  quantity  of  the 
subject-matter  and  makes  clear  what 
the  parties  meant  by  the  use  of  the 
ambiguous  term  "requirements,*'  tiiat 
is  to  say,  the  buyer,  by  the  terms  of 
the  contract,  agrees  that  his  require- 
ment, in  his  business,  of  the  conmiod- 
ity  to  which  the  contract  relates  shall 
not  be  less  than  the  minimum  amount 
or  more  than  the  maximum.  And  the 
sellers  agree  to  furnish  the  buyer  such 
quantity  of  the  commodity  as  he  nec- 
essarily usee  in  his  manufacturing 
business  to  be  not  less  than  the  mini- 
mum or  more  than  the  maximum- 
amount  stated.  This  construction 
gives  effect  to  the  entire  language  of 
the  contract,  and  {s  not  inconsistent 
with  the  provision  against  other  un- 
derstandings or  agreements. 

A.  6.  S* 


VERA  PAYNE 
KING  F.  GRAHAM. 

Maine  Supreme  JudieUU  Court  ^  Septewiber  iO,  1019. 

(—  Me.  — ,  107  Atl.  7090 

Statutes  —  emergency  —  power  to  prevent  taking  effect. 
1.  A  constitutional  provision  that  the  facts  upon  which  an  emergencj 
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bill  can  be  made  to  take  effect  immediately  shall  be  set  forth  in  the  pre- 
amble is  a  limitation  on  legislative  power ;  and  the  court  may  prevent  the 
immediate  taking  effect  of  a  statute  in  which  an  emergency  is  declared, 
unless  the  facts  are  so  set  forth. 
\See  note  an  this  question  beginning  on  page  619.] 

Constitutional  law  —  when  question 

considered  by  courta  unless  strictly  necessary  to  a  decision 

2.  Questions  of  constitutional  law  of  the  cause  under  consideration. 

should  not  be  passed  upon  by  the  court         [See  6  R.  C.  L.  76.] 


Exceptions  by  plaintiff  to  rulings  of  the  Supreme  Judicial  Court  for 
Cumberland  County,  and  petition  for  a  writ  of  habeas  corpus,  to  secure 
her  release  from  custody  to  which  she  had  been  conamitted  for  violation 
of  an  alleged  emergency  act  making  more  stringent  the  provisions  of  a 
statute  for  the  prevention  and  punishment  of  sexual  crimes.  Siistained. 
Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  J.  JOevine  and  Samuel     ture,  of  either  branch,  or  of  any 


L.  Bates  for  petitioner. 

Messrs.  Carroll  L.  Beedy  and  Clem- 
ent F.  Rolmson  for  respondent. 

Deasy,  J.,  delivered  the  opinion 
of  the  court : 

In  May,  1919,  Vera  Pajme  was 
indicted  and  convicted  in  the  supe- 
rior court,  Cumberland  county,  for 
violation  of  chapter  112  of  the  Pub- 
lic Laws  of  1919,  which  act,  ap- 
proved March  27, 1919,  makes  more 
stringent  the  provisions  of  statute 
for  the  prevention  and  punishment 
of  sexual  crimes. 

She  presents  her  petition  for  writ 
of  habeas  corpus,  upon  the  ground 
that  at  the  time  of  her  indictment 
and  conviction  chapter  112  had  not 
become  effective  as  law. 

Section  7  of  the  act  is  as  follows : 
**In  view  of  the  emergency  cited  in 
the  preamble  this  act  shall  take 
effect  when  approved." 

But  the  petitioner  says  that  chap- 
ter 112,  notwithstanding  this  legis- 
lative pronouncement,  is  not  an 
emergency  act,  and  that  it  did.  not 
take  effect  until'ninety  days  after 
the  recess  of  the  legislature,  which 
period  expired  after  her  conviction. 

The  amended  Constitution  of 
Maine,  article  4,  part  3,  §  16,  is  as 
follows:  "No  act  or  joint  resolu- 
tion of  the  legislature,  except  such 
orders  or  resolutions  as  pertain 
solely  to  facilitating  the  perform- 
ance of  the  business  of  the  legisla- 


committee  or  officer  thereof,  or  ap- 
propriate money  therefor  or  for  the 
payment  of  salaries  fixed  by  law, 
shall  take  effect  until  ninety  days 
after  the  recess  of  the  legislature 
passing  it,  unless  in  case  of  emer- 
gency (which  with  the  facts  consti- 
tuting the  emergency  shall  be  ex- 
pressed in  the  preamble  of  the  act) , 
the  legislature  shall,  by  a  vote  of 
two  thirds  of  all  the  members  eled> 
ed  to  each  house,  otherwise  direct. 
An  emergency  bill  shall  include  only 
such  measures  as  are  immediately 
necessary  for  the  preservation  of 
the  public  peace,  health  or  safety; 
and  shall  not  include  (1)  an  in- 
fringement of  the  right  of  home  rule 
for  municipalities,  (2)  a  franchise 
or  a  license  to  a  corporation  or  an 
individual  to  extend  longer  than  one 
year,  or  (3)  provision  for  the  sale 
or  purchase  or  renting  for  more 
than  five  years  of  real  estate." 

The  petitioner  contends  that  the 
act  in  question  is  not  immediately 
necessary  for  the  preservation  of 
the  public  peace,  health,  or  safety, 
and  that  the  court  should  so  de- 
clare. 

But  the  state  maintains  that  the 
question  presented  is  one  for  final 
legislative  determination. 

The  leading  case  touching  this 
matter  is  Kadderly  v.  Portland,  44 
Or.  120,  74  Pac.  710,  75  Pac.  222. 
The  opinion  in  this  case  sustains 
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the  state's  contention.  See  also  to 
same  effect  Hanson  v.  Hodges,  109 
Ark.  479,  160  S.  W.  392;  Oklahoma 
City  V.  Shields,  22  Okla.  265,  100 
Pac.  559 ;  Re  Menef ee,  22  Okla.  365, 
97  Pac.  1014 ;  Re  Senate  Resolutions, 
54  Ck)lo.  269,  130  Pac.  336 ;  Bennett 
Trust  Co.  V.  Sengstacken,  58  Or. 
333,  113  Pac.  863. 

But  in  the  case  of  State  ex  rel. 
Brislawn  v.  Meath,  84  Wash.  302, 
147  Pac.  11,  the  doctrine  of  the  Ore- 
gon court  is  by  a  majority  opinion 
denied,  and  its  conclusions  rejected. 
Other  cases  also  hold  that  the  ques- 
tion is  one  for  court  review.  State 
ex  rel.  Richards  v.  Whisman,  36  S. 
D.  260,  L.R.A.1917B,  1,  154  N.  W. 
711;  Miami  County  v.  Dayton,  92 
Ohio  St.  215,  110  N.  E.  728 ;  Atty. 
Gen.  ex  rel.  Barbour  v.  Lindsay,  178 
Mich.  542, 145  N.  W.  98. 

Obviously  the  test  is  the  extent 
to  which  legislative  power  is  limited 
by  the  Constitution.  Constitutional 
limitations  are  subjects  of  Judicial 
interpretation  and  effectuation. 
Questions  of  public  policy,  such  as 
the  justice,  expediency,  necessity,  or 
urgency  (immediate  necessity)  of 
laws,  are  for  final  legislative  deter- 
mination. But  the  control  by  the 
legislature  of  even  these  questions 
may  be  qualified  by  express  consti- 
tutional limitation. 

The  only  Maine  case  touching  the 
subject  is  Lemaire  v.  Crockett,  116 
Me.  267,  101  Atl.  302.  This  case  is 
not  directly  in  point,  because  it  in- 
volves one  of  the  express  limitations 
of  the  Constitution.  Though  it  may 
deem  an  act  which  is  an  "infringe- 
ment of  the  right  of  home  rule  for 
municipalities''  to  be  immediately 
necessary,  the  legislature  is  forbid- 
den by  the  positive  mandate  of  the 
Constitution  to  give  it  immediate 
effect.  Whether  a  given  act  is  such 
an  infringement  is  a  judiciid  ques- 
tion. The  case  of  Lemaire  v. 
Crockett  does  not  reach  the  question 
concerning  which  courts  differ  so 
radically;  i.  e.,  whether  the  words, 
"an  emergency  bill  shall  include 
only  such  measures  as  are  immedi- 
ately necessary  for  the  preservation 
of    the    public    peace,    health    or 


safety,''  or  other  similar  language, 
creates  a  limitation  upon  legislative 
power  which  the  courts  have  juris- 
diction to  interpret  and  give  ef- 
fect to. 

We  are  mindful  of  the  long-estab- 
lished rule  that  questions  of  consti- 
tutional law  should  ^     ^_  ^. 
not  be  passed  upon,  Si^l^^i'ii*"*' 

unless  strictly  nee  J-^^i^eSSSf- 
essary  to  a  decision 
of  the  cause  under  consideration. 
We  therefore  defer  expressing  a 
final  opinion  upon  the  question  con- 
cerning which,  as  appears  above, 
courts  are  at  variance,  because,  for 
another  reason  not  touched  upon  in 
any  of  the  above-cited  cases,  we  hold 
that  chapter  112  did  not  take  imme- 
diate effect  as  an  emergency  act. 

Of  the  states  that  have  provided 
for  giving  emergency  acts  immedi- 
ate effect,  generally  in  connectior 
with  the  initiative  and  referendum 
the  Constitutions  of  nearly  all  pro 
vide  in  effect  that  emergency  legis 
lation     shall     include    only    sud 
measures  as  are  immediately  neces 
sary  for  the  preservation  of  th 
public  health,  peace,  or  safety.    Bu 
our  Constitution  goes  further  an* 
requires  that  the  emergency,  "wit 
the    facts    constituting   the  emei 
gency,  shall  be  expressed  in  the  pre 
amble  of  the  act."    The  only  stat 
Constitutions     containing     simila 
language  are  those  of  Califomi; 
art.  4,  §  1 ;  Ohio,  art.  2,  §  Id ;  Nort 
Dakota,  art.  2,  §  67;  Mississipp 
amendment  of  1914  (see  Laws  191' 
chap.  620) ;  Massachusetts,  amenc 
ment  of  1918.    In  neither  of  these  i 
the  language  precisely  like  that  c 
the  Maine  Constitution,  but  all  r 
quire  that   the   facts   constitutin 
or  reasons  for,  an  emergency  be  e 
pressed  or  set  forth  in  the  preamb    4' 
or  some  part  of  the  act.    Our  i 
vestigation  doe^  not  disclose  that 
either  of  these  states  such  constit 
tional  provisions  have  been  judid£ 
ly  interpreted.    The  case  of  Roanoke 
V.  Elliott,  123  Va.  393,  96  S.  E.  821, 
construes  tibat  clause  of  the  Virginia 
Constitution  reading:    "The  emer- 
g^icy  shall  be  expressed  in  the  body 
of  the  bill"  (Const.  §  53).    The  Vir- 


Stat«t4 


ginia  Constitution  does  not  require 
the  facts  or  reasons  to  be  expressed^ 
and  it  is  held  that  in  the  absence  of 
an  explicit  constitutional  mandate 
the  facts  need  not  be  set  forth. 
We  think  it  clear  that  the  above- 
quoted  language  of 
the  Maine  Constitu- 
tion creates  a  limi- 
tation upon  legisla- 
tive    power,     and 
that  without  conforming  to  it  no  act 
can  be  made  an  emergency  act,  and 
as  such  l)^  given  immediate  effect. 
^gAa.awf»mrihla..A£jchapter    112, 
H^V^  T3  as  follows: 
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required  by  the  Constitution,  and  no 
facts  that  are  even  suggestive  of  an 
emergency. 

In  argument,  indeed,  facts  are 
presented  which  give  the  act  an 
emergent  character.  In  argument 
it  is  said  that  a  great  World  War 
had  been  raging;  that,  while  an 
armistice  had  been  declared,  large 
bodies  of  troops  were  still  as- 
sembled; that  for  preventing  the 
spread  among  these  troops  of  sexual 
disorders,  destructive  of  military 
efficiency,  existing  laws  were  inade- 
quate ;  and  that  the  Federal  author- 
ities had  requested  the  co-operation 
of  the  state  in  meeting  these  condi- 
tions. 

But  these  facts  are  not,  as  the 
Constitution  requires,  expressed  in 
the  preamble.  The  facts  constitut- 
ing the  emergency  are  expressed  in 
the  briefs  of  counsel,  instead  of  in 
the  preamble  of  the  act.  Chapter 
112  is  therefore  not  an  emergency 
act  as  defined  by  the  Constitution. 
It  did  not  ti^e  effect  until  after  the 
petitioner's  indictment  and  convic- 
tion. Her  detention  is  therefore  not 
warranted,  and  the  entry  must  be: 

Exceptions  sustained. 

Writ  of  habeas  corpus  to  issue. 
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provisions  pre- 

1  take  effect  at 

a  stipulated  time  uuicss  the  legisla- 
ture shall  otherwise  direct.  It  seems 
clear  that  the  legislative  declaration 
is  final  under  such  a  provision. 

The  constitutional  provision  involved 
in  Carpenter  v.  Montgomery  (1846)  7 
Blackf .  (Ind«)  416,  is  not  set  out  but  is 


stated  by  the  court  to  provide  that 
statutes  shall  not  be  enforced  until 
they  are  published  in  print,  unless  in 
cases  of  emergency.  It  is  held  that  of 
the  existence  of  the  emergency  the  leg- 
islature must  necessarily  be  the  judge, 
and  when  the  legislature  deems  it  to 
exist  the  right  to  declare  a  statute  in 
force  from  and  after  its  passage  ex- 
ists. See  Gentile  v.  State  (1868)  29 
Ind.  409,  infra. 

But  in  order  that  such  determina- 
tion be  given  effect  it  must  be  ex- 
pressed in  a  clear,  distinct,  and  un- 
equivocal provision.  Wheeler  v.  Chub- 
buck  (1865)  16  111.  361.  A  declaration 
in  an  act  approved  in  January,  "that 
upon  and  after  a  certain  day  of  March, 
next,  it  shall  not  be  lawful  for  any 
person  or  persons,"  etc.,  is  not  such 
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a  declaration  that  the  act  shall  take 
effect  before  the  expiration  of  sixty 
days  from  the  end  of  the  time  on 
which  the  act  ie  passed,  as  prescribed 
in  a  general  provision  of  the  Constitu- 
tion.   Ibid.  See  11.  d,  infra. 

II.  Under   ordinary   constUutional   pro- 

viaton, 

a.  In  general. 

As  shown  in  I.,  supra,  some  consti- 
tutional provisions  authorize  the  leg- 
islature to  declare  that  an  act  shall 
go  into  effect  immediately  without  any 
restriction.  The  constitutional  provi- 
sions under  consideration  in  the  pres- 
ent subdivision  restrict  the  acts  that 
may  go  into  effect  immediately  to  cer- 
tain specified  acts.  A  typical  consti- 
tutional provision  is  that  the  act  shall 
not  take  effect  until  a  specified  num- 
ber of  days  after  the  end  of  the  ses- 
sion at  which  it  is  passed,  except  that 
the  legislature  may  give  immediate 
effect  to  acts  immediately  necessary 
for  the  preservation  of  the  public 
peace,  health,  or  safety.  Such  acts 
are  ordinarily  spoken  of  as  emergency 
acts.  Such  a  provision  is  restrictive 
of  the  legislature's  power,  and  the 
question  arises  as  to  who  determines 
when  an  act  is  within  the  restriction. 
There  are  two  diametrically  opposed 
theories  as  to  the  conclusiveness  of 
the  legislative  determination  of  an 
emergency  requiring  the  immediate 
going  into  effect  of  a  law  enacted  by 
the  legislature.  A  similar  question — 
on  which  there  is  the  same  difference 
of  theory — arises  over  the  conclusive- 
ness of  the  legislative  determination 
that  an  act  shall  not  be  subject  to 
referendum.  Under  some  statutes 
what  is  termed  an  emergency  is  re- 
quired  to  free  an  act  from  the  refer- 
endum, but  ordinarily  all  acts  are 
made  subject  to  the  referendum  ex- 
cept  laws  necessary  for  the  preserva- 
tion of  the  public  peace,  health,  and 
safety.  Some  constitutional  provi- 
sions limit  the  laws  which  may  be  put 
into  immediate  effect  as  emergency 
legislation  to  laws  necessary  for  the 
preservation  of  the  public  peace, 
health,  and  safety.  The  two  ques- 
tions, therefore,  are  very  similar  and 
both  are  included  herein.     The  pur- 


pose of  declaring  an  emergency  for 
the  purpose  of  having  the  law  take 
immediate  effect  must  be  distin- 
guished, however,  from  the  legislative 
declaration  that  a  proposed  law  is 
necessary  for  the  preser\'ation  of  the 
public  peace,  health,  and  safety,  for 
the  purpose  of  freeing  it  from  the 
referendum. 

h.  Theory  that  legislative  determination 
is  subject  to  review  hy  courts. 

According  to  one  line  of  authorities 
the  legislative  determination  of  an 
emergency  is  not  conclusive;  it  is  held 
to  be  within  the  province  of  the  courts 
to  finally  determine  the  question.  Re 
Hoffman  (1909)  155  Gal.  114,  132  Am. 
St.  Rep.  75,  99  Pac.  517,  approved  in 
obiter-  statement  in  Rlgdon  v.  San 
Diego  (1916)  30  CaL  App.  107,  157 
Pac.  513  (obiter  that  declaration  of 
municipal  council  is  not  conclusive). 
But  see  Ex  parte  McDermott  (CaL) 
infra;  Payne  v.  Graham  (reported 
herewith)  ante,  516.  See  discussion  of 
Lemaire  v.  Crockett  (1917)  116  Me. 
263,  101  Atl.  802;  Strange  v.  Levy 
(1919)  —  JJId.  — ,  107  Atl.  549;  Atty. 
Gen.  ex  rel.  Barbour  v.  Lindsay  (1914) 
178  Mich.  524,  145  N.  W.  98;  Miami 
County  v.  Dayton  (1915)  92  Ohie  Si 
215,  110  N.  E.  726;  State  ex  rel.  Rich- 
ards V.  Whisman  (1915)  36  S.  D.  260, 
L.R.A.1917B,  1,  154  N.  W.  707,  im- 
pliedly overruling  State  ex  rel.  Lavin 
V.  Bacon  (1901)  14  S.  D.  394,  85  N.  W. 
605;  State  ex  rel.  Brislawn  v.  Meath 
(1915)  84  Wash-  302,  147  Pac.  11; 
State  ex  rel.  Case  v.  Howell  (1915) 
85  Wash.  281,  147  Pac.  1162. 

The  declaration  of  the  state  legisla- 
ture that  an  act  passed  by  it  provides 
for  the  usual  and  current  expenses 
of  the  state  and  shall  therefore  take 
effect  immediately  is  not  conclusive. 
McClure  v.  Nye  (1913)  22  Cal.  App. 
248,  133  Pac.  1145. 

Some  doubt  is  thrown  upon  the  rule 
in  California  by  the  decision  in  Ex 
parte  McDermott  (1919)  —  CaL  — , 
188  Pac.  437,  where  the  legislature,  in 
putting  into  immediate  effect  an  act 
defining  criminal  ssmdicalism,  de- 
clared that  ''inasmuch  as  this  act  con- 
cerns and  is  necessary  to  the  imme- 
diate preservation  of  the  public  peace 
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and  safety,  for  the  reason  that  at  the 
present  time,  large  numbers  of  per- 
sons are  going  from  place  to  place 
in  this  state,  advocating,  teaching, 
and  practising  criminal  syndicalism, 
this  act  shall  take  effect  upon  approv- 
al by  the  governor."  The  court  holds 
this  to  be  a  strict  compliance  with  the 
constitutional  requirements  of  a  state- 
ment in  one  section  of  the  act  of  the 
facts  making  it  necessary  in  the  judg- 
ment of  the  legislature  that  a  law 
shall  go  into  inunediate  effect  where 
the  legislature  considers  that  it  is 
necessary  "for  the  immediate  preser- 
vation of  public  peace,  health,  or 
safety;"  and  adds:  "The  court  may 
not  say  that  this  conclusion  of  the 
legislature  was  not  justified." 

See  Oklahoma  City  v.  Shields  i^nd 
other  Oklahoma  cases  cited  in  II.  c, 
infra,  with  reference  to  specific  excep- 
tions to  the  power  to  declare  emer- 
gency measures. 

In  State  ex  rel.  Brislawn  v.  Meath 
(1915)  84  Wash.  302,  147  Pac.  11,  the 
question  was  whether  the  legislature 
could  free  the  act  from  a  referendum. 
The  constitutional  provision  relating 
to  emergency  legislation  was  that  "no 
law,  except  appropriation  bills,  shall 
take  effect  until  ninety  days  after  the 
adjournment  of  the  session  at  which 
it  was  enacted,  unless  in  case  of  any 
emergency  (which  emergency  must  be 
expressed  in  the  preamble  or  in  the 
body  of  the  act)  the  legislature  shall 
otherwise  direct."  One  constitutional 
provision  relating  to  the  referendum 
was  as  follows :  "No  act,  law  or  bill, 
subject  to  referendum,  shall  take  ef- 
fect until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it 
was  enacted."  Another  provision  of 
the  Constitution,  in  defining  the  act 
which  was  subject  to  the  referendum, 
was  as  follows:  "The  second  .power 
reserved  by  the  people  is  the  referen- 
dum, and  ft  may  be  ordered  on  any 
act,  bill,  law  or  any  part  thereof 
passed  by  the  legislature  except  such 
laws  as  may  be  necessary  for  the  im- 
mediate preservation  of  the  public 
peace,  health,  or  safety,  support  of 
the  state  government  and  its  existing 
public  institutions."  The  question  in 
the  case  was,  therefore,  really  wheth- 


er the  declaration  of  the  legislature, 
that  the  act  was  one  for  the  immediate 
preservation  of  the  public  peace, 
health  or  safety,  was  conclusive,  so  as 
to  free  the  act  from  a  referendum. 

Doubt  will  be  resolved  in  favor  of 
the  legislative  determination.  Mc- 
Clure  V.  Nye  (1913)  22  Cal.  App.  248, 
133  Pac.  1146;  State  ex  rel.  Case  v. 
Howell  (1915)  85  Wash.  281,  147  Pac. 
1162;  State  ex  rel.  Case  v.  Howell 
(1915)  85  Wash.  294,  147  Pac.  1159, 
Ann.  Cas.  1916A,  1231.  The  court  in 
McClure  v.  Nye  (Cal.)  supra,  states 
that  "if  it  appeared  tifiat  this  deter- 
mination of  the  legislature  might  be 
a  lawful  and  rational  conclusion  from 
facts  submitted  for  the  consideration 
of  the  legislators,  then  we  would  be 
bound  to  draw  the  same  inference. 
But  we  are  not  dealing  with  a  ques- 
tion involving  a  possible  conflict  of 
evidence  or  one  permitting  a  different 
rational  solution.  The  facts  appear 
upon  the  face  of  the  enactment,  and 
the  only  reasonable  conclusion  is  that 
such  an  appropriation  is  not  for  the 
'usual  current  expenses  of  the  state.' 
The  said  legislative  declaration  has 
no  greater  effect  and  is  no  more  bind- 
ing upon  the  court  than  if  the  legis- 
lature had  declared  that  a  certain 
measure  is  or  is  not  constitutional.  In 
such  contingency  that  question  would 
still  remain  for  the  courts  to  deter- 
mine. The  question  before  us  is  sim- 
ply one  of  construction  or  interpreta- 
tion of  an  act  of  the  legislature,  and 
of  a  provision  of  the  Constitution,  and 
that  is  a  judicial  question."  It  was 
held  in  this  case  that  appropriations 
of  money  for  the  completion  of  a  dam 
and  reservoir  at  a  state  hospital,  for 
the  construction  of  temporary  build- 
ings at  a  state  normal  school,  for 
building  and  furnishing  cottages  and 
dormitories  at  a  school  of  industry, 
for  the  construction  of  a  power  house, 
power  plant,  equipment,  tanks,  pipe 
line,  and  improvements  in  drainage, 
water  heating  and  electrical  systems, 
on  the  premises  of  the  state  normal 
school,  for  the  development  and  ex- 
tension of  a-  water  system  of  a  state 
polytechnic  school,  and  an  appropria- 
tion for  the  purpose  of  paying  the 
transportation  of  certain  veterans  of 
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the  Civil  War,  to  Gettysburg,  Penn- 
sylvania, on  the  occasion  of  the  fiftieth 
anniversary  of  the  battle  of  Gettys- 
burg, were  not  appropriations  for  the 
usual  and  current  expenses  of  the 
state,  and  therefore  the  act  making 
the  appropriation  did  not  take  effect 
until  the  usual  time. 

c.  Theory  that  legislative  determination 

is  final. 

According  to  another  line  of  author- 
ities, the  legislative  determination  of 
an  emergency  is  conclusive.  Biggs  v. 
McBride  (1889)  17  Or.  640,  5  L.R.A. 
115,  21  Pac.  878;  Kadderly  v.  Portland 
(1903)  44  Or.  118,  74  Pac.  710,  76  Pac. 
222;  Day  Land  &  Cattle  Co.  v.  State 
(1887)  68  Tex.  526,  4  S.  W.  865;  Or- 
rick  V.  Ft.  Worth  (1908)  52  Tex.  Civ. 
App.  808,  114  S.  W.  677;  Roanoke  v. 
Elliott  (1918)  128  Ya.  893,  96  S.  E. 
819  (obiter). 

The  constitutional  provision  under 
which  Biggs  v.  McBride  (1889)  17  Or. 
640,  5  L.R.A.  115,  21  Pac.  878,  was 
decided  was  to  the  effect  that  "no  act 
shall  take  effect  until  ninety  liays 
from  the  end  of  the  session  at  which 
the  same  shall  have  been  passed,  ex- 
cept in  case  of  emergency,  which 
emergency  shall  be  declared  in  the 
preamble  or  in  the  body  of  the  law.'' 
This  constitutional  provision  was 
amended,  and  at  the  time  of  the  deci- 
sion in  Kadderly  v.  Portland  (1908) 
44  Or.  118,  74  Pac.  710,  75  Pac.  222, 
excluded  from  the  power  of  the  legis- 
lature to  declare  an  emergency  all 
laws  except  those  necessary  for  the 
immediate  preservation  of  the  public 
peace,  health,,  or  safety. 

It  is  stated  obiter  in  Gentile  v.  State 
(1868)  29  bid.  409,  that  the  declara- 
tion of  an  emergency  by  the  legisla- 
ture is  conclusive;  and  the  court  can- 
not review  this  under  a  constitutional 
provision  that  no  act  shall  take  effect 
until  the  same  shall  have  been  pub- 
lished and  circulated  in  the  several 
counties  of  this  state  by  authority 
"except  in  case  of  emergency,  which 
emergency  shall  be  declared  in  the 
preamble  or  in  the  body  of  the  act.'' 
See  Carpenter  v.  Montgomery  (1845) 
7  Blackf.  (Ind.)  415,  supra. 

The    legislative    determination    of 


whether  or  not  a  measure  is  imme- 
diately necessary  for  the  preservation 
of  the  public  peace,  health,  or  safety 
is  conclusive.  Oklahoma  City  v. 
Shields  (1908)  22  Okla.  265,  100  Pac 
559;  Re  Menefee  (1908)  22  Okla.  365, 
97  Pac.  1014;  Brown  v.  State  (1910) 
8  Okla.  Crim.  Rep.  475,  106  Pac.  975. 

The  legislative  determination  that 
an  act  is  one  necessary  to  the  imme- 
diate preservation  of  the  public  peace, 
health,  or  safety,  for  the  purpose  of 
freeing  it  from  the  referendum,  is 
conclusive.  Arkansas  Tax  Commis- 
sion V.  Moore  (1912)  103  Ark.  48, 145 
S.  W.  199;  Hanson  v.  Hodges  (1913) 
109  Ark.  479,  160  S.  W.  392;  Re  Sen- 
ate Resolution  (1913)  54  Colo.  262, 
130  Pac.  333;  Van  JCleeck  v.  Ramer 
(1916)  62  Colo.  4,  156  Pac.  1108,  ap- 
proved in  People  ex  rel.  Kiefer  v.  Ra- 
mer (1916)  61  Colo.  422, 158  Pac.  146; 
Kadderly  v.  Portland  (Or.)  supra. 

The  theory  of  the  supreme  court  of 
California  in  Ex  parte  McDermott 
(1919)  —  Cal.  — ,  183  Pac.  487,  is  not 
clear.    See  supra,  II.  b. 

After  stating  that  only  certain  acts 
can.  be  emergent  acts,  or  acts  free 
from  the  referendum,  the  supreme 
court  of  Oregon  in  Kadderly  v.  Port- 
land (1903)  44  Or.  118,  74  Pac.  710, 
says:  ''But  the  vital  question  is, 
What  tribunal  is  to  determine  whether 
a  law  does  or  does  not  fall  under  this 
classification?.  Are  the  judgment  and 
findings  of  the  legislative  assembly 
conclusive,  or  are  they  subject  to  re- 
view by  the  courts?  The  inquiry  is 
much  simplified  by  bearing  in  mind 
that  the  exception  in  the  constitution- 
al amendment  is  not  confined  to  such 
laws  as  the  legislative  assembly  may 
legally  enact  by  virtue  of  the  police 
powers  of  the  state,  or  to  those  alone 
that  may  affect  the  public  peace, 
health,  or  safety.  The  police  power  is 
limited  to  the  imposition  of  restraints 
and  burdens  on  persons  and  property, 
in  order  to  secure  the  general  com- 
fort, health,  and  prosperity  of  the 
state.  Tiedeman,  Pol.  Power,  §  1. 
But  the  language  of  the  constitutional 
amendment  is  broader,  and  includes 
all  laws,  of  whatsoever  kind,  neces- 
sary for  the  immediate  preservation 
of  the  public  peace,  health,  or  safety. 
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whether  they  impose  restraints  on  per- 
sons and  property,  or  come  strictly 
within  the  police  powers,  or  not.  The 
laws  excepted  from  the  operation  of 
the  amendment  do  not  depend  alone 
upon  their  character,  but  upon  the  ne* 
cessity  for  their  enactment  in  order  to 
accomplish  certain  purposes.  As  to 
such  laws,  the  amendment  of  1902 
does  not  in  any  way  abridge  or  re- 
strict the  power  of  the  legislature, 
which,  by  the  insertion  of  a  proper 
emergency  clause,  may  unquestionably 
cause  them  to  go  into  effect  upon  ap- 
proval by  the  governor.  As  the  legis- 
lature may  exercise  this  power  when 
a  measure  is  in  fact  necessary  for  the 
purposes  stated,  and  as  the  amendment 
does  not  declare  what  shall  be  deemed 
laws  of  the  character  indicated,  who 
is  to  decide  whether  a  specific  act  may 
or  may  not  be  necessary  for  the  pur- 
pose? Most  unquestionably,  those 
who  make  the  laws  are  required,  in 
the  process  of  their  enactment,  to  pass 
upon  all  questions  of  expediency  and 
necessity  connected  therewith,  and 
must  therefore  •  determine  whether  a 
given  law  is  necessary  for  the  preser- 
vation of  the  public  peace,  health,  and 
safety.  .  .  .  The  amendment  ex- 
cepts such  laws  as  may  be  necessary 
for  a  certain  purpose.  The  existence 
of  such  necessity  is  therefore  a  ques- 
tion of  fact,  and  the  authority  to  de- 
termine such  fact  must  rest  some- 
where. The  Constitution  does  not  con- 
fer it  upon  any  tribunal.  It  must 
therefore  necessarily  reside  with  that 
department  of  the  government  which 
is  called  upon  to  exercise  the  power. 
It  is  a  question  of  which  the  legis- 
lature alone  must  be  the  judge,  and 
when  it  decides  the  fact  to  exist,  its 
action  is  final." 

The  supreme  court  of  Colorado 
says  in  Van  Kleeck  v.  Ramer  (1916) 
62  Colo.  4,  156  Pac.  1108 :  "The  argu- 
ment of  counsel  for  petitioner  that 
the  courts  are  vested  with  authority 
to  determine  whether  an  act  is  of  the 
character  which  excepts  it  from  the 
referendum,  notwithstanding  the  dec- 
laration by  the  general  assembly  that 
it  is,  is  based  upon  the  assumption 
that  unless  the  courts  exercise  the 
power  to  determine  that  question,  the 


people  can  be  deprived  of  the  right 
to  refer  a  law,  if  the  legislature, 
either  intentionally  or  through  mis- 
take, declares  falsely  or  erroneously 
that  a  law  is  necessary  for  the  imme- 
diate preservation  of  the  public  peace, 
health,  or  safety.  The  answer  to  this 
proposition  is  that  under  the  Constitu- 
tion the  general  assembly  is  vested 
with  exclusive  power  to  determine 
that  question,  and  its  decision  can  no 
more  be  questioned  or  reviewed  than 
the  decision  of  this  court  in  a  case 
over  which  it  has  jurisdiction.  It  will 
not  be  presumed  that  the  general  as- 
sembly will  disregard  its  duty  or  fail 
to  observe  the  mandates  of  the  Consti- 
tution, or  not  act  honestly.  Neither 
can  it  be  assumed  that  the  courts  are 
better  able  to  determine  whether  a  law 
is  immediately  necessary  for  the  pres- 
ervation of  the  public  peace,  health, 
or  safety  than  the  legislature.  Power 
may  be  abused,  but  that  is  not  a  valid 
reason  for  one  co-ordinate  branch  of 
the  government  to  assign  for  limiting 
the  power  and  authority  of  another 
department.  The  judicial  department 
is  as  much  bound  by  constitutional 
provisions  as  any  other.  'It  cannot 
run  a  race 'of  opinions  upon  points  of 
right  reason  and  expediency  with  the 
lawmaking  power.'  The  courts  do  not 
make  Constitutions  or  change  them. 
They  can  only  construe  the  provisions 
of  that  instrument.  So  that  the  only 
power  we  cdn  exercise  in  solving  the 
question  presented  is  to  ascertain 
where  the  authority  to  determine, 
when  a  law  is  exempt  from  the  refer- 
endum, is  lodged.  The  cases  cited  by 
counsel  for  petitioner  from  Washing- 
ton and  California,  holding  that  the 
question  of  whether  a  law  is  neces- 
sary for  the  purposes  specified  is  sub- 
ject to  review  by  the  courts,  appear 
to  be  grounded  upon  the  assumption 
that  the  constitutional  provisions, 
with  respect  to  the  initiative  and  ref- 
erendum should  be  construed  so  as  to 
make  effective  the  power  of  the  refer- 
endum. State  ex  rel.  Brislawn  v. 
Meath  (1915)  84  Wash.  302,  147  Pac. 
11;  McClure  v.  Nye  (1918)  22  Cal. 
App.  248, 133  Pac.  1146.  In  the  Wash- 
ington case,  and  also  in  a  Michigan 
case,  cited  by  counsel  (Atty.  Gen.  ex 
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rel.  Barbour  v.  Lindsay  (1914)  178 
Mich.  524,  145  N.  W.  98) ,  it  was  held 
that  the  authority  of  the  legislature  to 
make  the  declaration  that  an  act  is 
necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health,  or 
safety  is  confined  to  such  laws  as  the 
legislature  may  legally  enact  under 
the  police  power  of  the  state.  Neither 
of  these  reasons  furnish  the  test  by 
which  to  ascertain  whether  the  courts 
have  authority  to  determine  if  a  law 
is  of  the  character  which  exempts  it 
from  the  referendum,  or  inquire 
whether  the  declaration  of  the  legis- 
lature that  it  is,  is  false  or  erroneous. 
The  only  test  is,  what  department  of 
government  is  authorized,  under  the 
Constitution,  to  determine  whether  an 
act  is  necessary  for  the  purposes  speci- 
fied. This  authority,  as  we  have  point- 
ed out,  is  vested  in  the  general  assem- 
bly, and  if  that  body  erroneously  or 
wrongfully  exercises  that  authority, 
the  remedy  is  with  the  people.  It  is 
not  subject  to  review  by  the  courts  or 
any  ether  authority,  except  the  people. 
Under  the  reserved  power  of  the  ini- 
tiative and  referendum,  after  the  dec- 
laration by  the  general  assembly  that 
a  law  is  necessary  for  the  immediate 
preservation  of  the  public  peace, 
health,  or  safety,  when  not  referred  to 
the  people  for  their  judgment,  it  still 
remains  with  them,  if  they  are  dissat- 
isfied with  it,  to  cause  a  measure  to  be 
submitted  at  the  next  general  election 
for  its  repeal.  If,  from  experience,  it 
appears  necessary  to  deprive  the  gen- 
eral assembly  of  the  power  to  declare 
a  law  necessary  for  purposes  specified, 
the  people  have  the  power  to  initiate 
an  amendment  to  the  Constitution 
which  will  take  from  the  general  as- 
sembly the  authority  which  they  have 
vested  in  it.  But  this  cannot  be  ac- 
complished by  the  courts  usurping  a 
power  they  do  not  possess." 

The  determination  of  the  legislature 
is  conclusive  even  though  it  should, 
through  mistake  or  intentionally,  de- 
clare erroneously  that  a  given  law  was 
of  the  excepted  class.  Kadderly  v. 
Portland  (1903)  44  Or.  118,  74  Pac. 
710,  The  court  says:  ''But,  it  is 
argued,  what  remedy  will  the  people 
have  if  the  legislature,  either  inten- 


tionally or  through  mistake,  declares 
falsely  or  erroneously  that  a  given 
law  is  necessary  for  the  purposes 
stated?  The  obvious  answer  is  that 
the  power  has  been  vested  in  that 
body,  and  its  decision  can  no  more  be 
questioned  or  reviewed  than  the  deci- 
sion of  the  highest  court  in  a  case 
over  which  it  has  jurisdiction.  Nor 
should  it  be  supposed  that  the  leg- 
islature will  disregard  its  duty,  or  fail 
to  observe  the  mandates  of  the  Con- 
stitution. The  courts  have  no  more 
right  to  distrust  the  legislature  than 
it  has  to  distrust  the  courts.  The  Con- 
stitution has  wisely  divided  the  gov- 
ernment into  three  separate  and  dis- 
tinct departments,  and  has  provided 
that  no  person  charged  with  official 
duties  under  one  of  these  departments 
shall  exercise  any  of  the  functions  of 
another,  except  as  in  the  Constitution 
expressly  provided.  Ot*.  Const,  art.  3, 
§  1.  It  is  true  that  power  of  any  kind 
may  be  abused  when  in  unworthy 
hands.  .That,  however,  would  not  be 
a  sufficient  reason  for  one  co-ordinate 
branch  of  the  government  to  assign 
for  attempting  to  limit  the  power  and 
authority  of  another  department.  If 
either  of  the  departments,  in  the  exer- 
cise of  the  powers  vested  in  it»  should 
exercise  them  erroneously  or  wrong- 
fully, the  remedy  is  with  the  people 
and  must  be  found,  as  said  by  Mr.  Jus- 
tice Strahan  in  Biggs  v.  McBride 
(1889)  17  Or,  640,  5  L.R.A.  115,  21 
Pac.  878,  in  the  ballot  box.  We  are 
of  the  opinion,  therefore,  that  the  find- 
ings and  declarations  of  the  legisla- 
ture, that  the  Act  of  1903  for  the  in- 
corporation of  the  city  of  Portland  was 
necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health, 
and  safety,  are  conclusive  on  the 
courts,  and  consequently  the  charter 
was  not  subject  to  the  referendum 
power,  and  was  in  force  and  effect 
from  and  after  its  approval.'' 

Some  of  the  cases  which  adhere  to 
this  theory  that  the  legislative  deter- 
mination is  conclusive  as  to  what  laws 
are  immediately  necessary  for  the 
preservation  of  the  public  peace, 
health  or  safety  have  held  otherwise 
as  to  other  limitations  upon  the  right 
to  declare  an  emergency.    For  exam- 
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ida^  the  constitutional  provision  in- 
volved in  Oklahoma  Ci^  v.  Shields 
(1908)  22  Okla.  265,  100  Pac.  669,  re- 
stricts emergency  measures  by  declar- 
ing that  such  measures  shall  not  in- 
clude the  granting  of  franchises  or 
license  to  a  corporation  or  individuals 
for  a  longer  period  than  one  year,  nor 
shall  they  include  provisions  for  the 
purchase  or  sale  of  real  estate,  nor 
the  renting  or  encumbrance  of  real 
property  for  a  longer  term  than  one 
year.  In  this  case  the  court  examines 
the  act  involved  and  determines  that 
it  contemplated  encumbrances  of  real 
property  for  a  longer  term  than  one 
year,  and  therefore  did  not  become  ef- 
fective until  the  regular  time  after  the 
adjournment  of  the  legislature  not- 
withstanding the  declarations  of  the 
legislature  that  it  should  become  ef- 
fective immediately.  That  the  legisla- 
ture cannot  put  into  immediate  effect 
as  emergency  laws,  laws  which  come 
within  some  of  the  specific  exceptions, 
is  held  also  in  Re  Menefee  (1908)  22 
Okla,  365,  97  Pac.  1014;  Riley  v.  Cari- 
CO  (1910)  27  Okla.  33,  110  Pac.  738; 
Cayman  v.  Mullen  (1916)  58  Okla. 
477, 161  Pac.  1051. 

d.  Sufficiency  of  declaration. 

The  general  question  as  to  the  f  or* 
mal  sufficiency  of  the  legislative  decla- 
ration is  not  considered  herein.  It 
may  be  stated,  however,  that  some 
constitutional  provisions  require  a 
certain  form  of  declaration  of  the 
emergency.  Failure  to  comply  with 
the  required  form  defeats  the  purpose 
of  the  legfslative  declaration.  Mark  v. 
State  (1860)  15  Ind.  98.  The  legisla- 
tive declaration  in  an  act  that  it  shall 
be  in  force  on  and  after  its  passage 
and  publication  does  not  render  the 
act  operative  before  the  time  pre- 
scribed, generally,  in  the  Constitution 
for  acts  to  become  operative  "except 
in  case  of  emergency;  which  emer- 
gency shall  be  declared  in  the  pream- 
ble or  in  the  body  of  the  law."  The 
declaration  in  the  act  in  question  is 
not  regarded  by  the  court  as  comply- 
ing with  this  requirement  of  the  Con- 
stitution, and  therefore  the  act  is  not 
in  force  until  the  regular  time.  Ibid. 
A  declaration  in  a  proposed  law,  that 


"it  is  hereby  adjudged  and  declared 
that  existing  conditions  are  such  that 
this  is  necessary  for  the  immediate 
preservation  ef  the  public  peace, 
health  and  safety;  therefore  an  emer- 
gency is  hereby  declared  to  exist,  and 
this  act  Bhall  take  effect  and  be  in 
full  force  and  effect,  from,  and  after 
its  approval  by  the  governor,"  is  suffi- 
cient to  give  immediate  effect  to  the 
law.  Bennett  Trust  Co.  v.  Sengstack- 
en  (1911)  58  Or.  833,  113  Pac.  863. 
The  objection  in  this  case  was  that  the 
legislative  assembly  is  required  to  set 
out  in  detail  the  ultimate  facts  it  re- 
lies upon  as  authorizing  the  declara- 
tion of  an  emergency,  in  order  that 
the  court  called  upon  to  construe  the 
act  may  consider  the  facts  as  alleged 
by  the  legislative  assembly,  and  de- 
termine whether  the  emergency  is  a 
proper  conclusion  to  be  drawn  from 
such  fact.  The  court  affirms  the  ex- 
clusive power  of  the  legislature  to  de- 
clare that  its  enactments  are  neces- 
sary for  the  immediate  preservation 
of  the  public  peace,  health,  and  safe- 
ty, and  to  declare  an  emergency  re- 
quiring the  act  to  go  into  effect  at 
once,  and  sustains  the  legislative  dec- 
laration as  sufficient  to  make  the  act 
take  effect  at  once.  In  State  v.  Pacific 
Exp.  Co.  (1908)  80  Neb.  828,  18  L.R.A. 
(N.S.)  664,  .115  N.  W.  619,  an  act 
which  merely  provides,  "This  act  shall 
take  effect  on  and  after  its  passage 
and  approval"  is  held  not  to  express 
an  emergency  under  constitutional  re- 
quirements that  no  act  shall  take  ef- 
fect until  three  calendar  months  after 
the  adjournment  of  the  session  at 
which  it  is  passed  unless  in  case  of 
emergency,  being  expressed  in  the  pre- 
amble or  body  of  the  act.  The  decla- 
ration of  the  legislature  enacting  a 
charter  for  a  city,  that  there  had  been 
a  rapid  growth  in  the  population  in 
the  city,  so  that  the  existing  charter 
was  wholly  insufficient  and  unsuited 
for  the  existing  conditions,  and  there 
was  immediate  necessity  for  enlarged 
powers  for  the  proper  government  of 
the  city,  "therefore,  there  is  an  im- 
perative public  necessity  and  emer- 
gency requiring  the  suspension  of  the 
constitutional  rule  which  provide^ 
that  bill  shall  be  read  on  three  several 
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days.  It  is,  therefore,  hereby  enacted 
that  said  rule  shall  be  and  is  hereby 
suspended,  and  this  act  shall  take  ef- 
fect and  be  in  force  from  and  after 
its  passage,  subject,  however,  to  the 
result  of  the  election  hereinafter  pro- 
vided for," — ^is  a  sufficient  declaration 
of  an  emergency  to  authorize  the  law's 
immediate  effect  under  a  constitution- 
al provision  that  no  law  passed  by  the 
legislature  except  a  general  appro- 
priation act  shall  take  effect  or  go  into 
force  until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it 
was  enacted  unless  otherwise  directed 
in  case  of  an  emergency,  which  must 
be  expressed  in  the  preamble  or  body 
of  the  bill.  Orrick  v.  Ft.  Worth 
(1908)  62  Tex.  Civ.  App.  808,  114  S. 
W.  677.  The  court  states  that  it  seems 
apparent  from  a  consideration  of  the 
emergency    clause    quoted,   that   not 


only  did  the  legislature  hold  that  an 
emergency  existed,  requiring  a  sos- 
pensicm  of  the  rules,  but  also  that 
such  emergency  required  the  law  to 
take  effect  at  once;  that  the  facts 
stated  in  the  emergency  clause  B;pp\j 
to  both  phases  of  the  question. 

The  decision  in  the  reported  case 
(Payne  v.  Graham,  ante,  616)  is 
based  upon  the  failure  of  the  declara- 
tion of  the  emergency  to  contain  state- 
ment of  ''the  facts  constituting  the 
emergency  .  .  .  in  the  preamble 
of  the  act,''  as  required  by  the  Con- 
stitution. 

See  Roanoke  v.  Elliott  (1918)  123 
Va.  893,  96  S.  E.  819,  set  out  in  the 
reported  case  (Payne  v.  Graham). 

See  Ex  parte  McDermott  (1919) 
~  Cal.  —,  183  Pac.  437»  supra,  n.  b. 

W.  A.E. 


RE  INTERROGATORIES  BY  OLIVER  H.  SHOUP,  GOVERNOR  OF 

THE  STATE  OF  COLORADO. 

Colorado  Supreme  Court  (In  Bano)^'Ju'Ae  9,  1919* 
(—  Colo.  — ,  181  Pac.  197.) 

Statutes  —  immediate  effect  —  emergency  and  safety  claoses. 

1.  Upon  amendment  of  a  Constitution  providing  that  no  act  shall  be- 
come a  law  until  ninety  days  after  passage,  except  in  case  of  emergenc7» 
by  a  provision  that  a  referendum  may  be  ordered  except  as  to  laws  neces- 
sary for  the  immediate  preservation  of  the  public  peace,  health,  or  safety^ 
and  appropriations  for  support  of  the  government,  an  act  to  go  into  im- 
mediate effect  must  contain  both  the  emergency  and  safety  clauses. 

[See  note  on  this  question  beginning  on  page  580.] 

—  provision  for  referendum  —  effect 

on  emergency  clause.  thereof,  and  not  otherwise,  a  statute 

2.  Under  a  constitutional  provision  cannot  be  put  into  effect  by  an  emer- 
that  all  measures  referred  to  the  peo-  gency  clause  prior  to  the  time  within 
pie  shall  become  the  law  upon  ap-  which  it  may  be  referred. 

proval  by  a  majority  of  the  voters         [See  25  R.  G.  L.  801-808.] 


Submission  to  the  Supreme  Court  by  the  Governor,  of  certain  interros^ 
atories  for  its  consideration  and  determination.  Interrogatories  bh^ 
swered. 

The  interrogatories  are  stated  in  the  opinion. 


Messrs.  Victor  E.  Keyes,  Attorney 
General,  and  H.  E.  Curran,  First 
Assistant  Attorney  General,  for  the 
Governor : 

When  a  state  adopts  the  constitu- 


tional or  legislative  provisions  of  an- 
other state,  it  also  adopts  the  con- 
struction sriven  to  such  provisions  by 
the  decisions  of  the  courta  of  the  state 
from  which  they  are  taken. 
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( —  Polo.  — , 

Lace  T.  People,  4S  Colo.  199«  95  Pae. 
302;  Van  Kleeck  v.  Ramer,  62  Colo. 
4»  156  Pac.  1108;  Kadderly  v.  Port- 
land, 44  Or.  118,  74  Pac.  710,  7%  Pac 


No  act  that  is  subject  to  the  refer- 
endum can  be  made  to  go  into  opera- 
tion for  ninety  days  after  the  adjourn- 
ment of  the  session  or  its  approval  by 
vote. 

Sears  ▼.  Maltnomah  County,  49  Or. 
42,  88  Pac.  522;  Arkansas  Tax  Com- 
miasion  v.  Moore,  103  Ark.  48,  145  S. 
W.  199 ;  State  ex  rel.  Richards  v.  Whis- 
man,  36  S.  D.  260,  L.R.A.1917B,  1,  154 
N.  W.  707;  People  ex  rel.  Kiefer  v. 
Ramer,  61  Colo.  426,  158  Pac.  146. 

Messrs.  Charles  Hayden  and  Paul 
W.  Lee^  in  behalf  of  Statute  Revision 
Commission : 

An  act  embodsing  the  general 
emergency  clause  is  immediately  oper- 
ative even  although  subject  to  refer- 
endum under  art.  5,  §  1,  of  the  Consti- 
tution. 

Re  Senate  Resolution,  54  Colo.  262, 
180  Pac.  333 ;  People  ex  rel.  Kiefer  ▼. 
Kamer,  61  Colo.  422,  158  Pac.  146; 
Van  Kleeck  v.  Ramer,  62  Colo.  4,  156 
Pac.  1108;  Harrington  v.  Harrington, 
58  Colo.  154,  144  Pac.  20;  Bennett 
Trust  Co.  V.  Sengstacken,  58  Or.  338, 
113  Pac.  863;  State  ex  rel.  Langer  v. 
Crawford,  36  N.  D.  385,  162  N.  W.  710, 
Ann.  Cas.  1917E,  955;  State  ex  rel. 
Lavin  v.  Bacon,  14  S.  D.  894,  86  N.  W. 
605. 

Bailey,  J.,  delivered  the  opinion  of 
the  court: 

Certain  interrogatories  have  been 
propounded  to  this  court  by  the  gov- 
ernor, as  f oUovra : 

1.  Does  an  act  of  the  general 
assembly  which  contains  the 
emergency  clause,  but  does  not  con- 
tain the  so-called  safety  clause,  go 
into  effect  immediately  upon  the' 
passage  and  approval  thereof? 

2.  In  the  absence  of  the  so-called 
safety  clause,  is  an  act  of  the  gen- 
eral assembly  subject  to  the  refer- 
endum, notvnthstanding  it  contains 
the  emergency  declaration  that  the 
same  shall  take  effect  from  and  af t^ 
er  its  passage  and  approval? 

3.  When  does  an  act  of  the  gen- 
eral assembly  passed  with  the 
emergency  clause,  but  without  the 
so-called  safety  dause,  take  effect 
and  become  operative? 


IBl  Pae.  197.) 

The  emergency  clause  alluded  to 
above  is  found  in  §  19,  article  6,  of 
the  Constitution,  as  follows:  ''No 
act  of  the  general  assembly  shall 
take  effect  until  ninety  days  after 
its  passage,  except  in  case  of 
emergency  (which  shall  be  ex- 
pressed in  the  act)  the  general  as- 
sembly shall,  by  a  vote  of  two  thirds 
of  all  the  members  elected  to  each 
house,  otherwise  direct." 

The  so-called  safety  clause  is  in  § 
1,  article  5,  as  amended  by  the 
adoption  of  the  initiative  and  refer- 
endum, as  follows : 

"The  legislative  power  of  the  state 
shall  be  vested  in  the  general  as- 
sembly consisting  of  a  senate  and 
house  of  representatives,  both  to  be 
elected  by  the  people,  but  the  people 
reserve  to  themselves  the  power  to 
propose  laws  and  amendments  to 
the  Constitution  and  to  enact  or  re- 
ject the  same  at  the  polls  independ- 
ent of  the  general  assembly,  and 
also  reserve  power  at  their '  own 
option  to  approve  or  reject  at  the 
polls  any  act,  item,  section  or  part 
of  any  act  of  the  general  assembly. 


"The  second  power  hereby  re- 
served is  the  referendum,  and  it 
may  be  ordered,  except  as  to  laws 
necessary  for  the  immediate  preser- 
vation of  the  public  peace,  health  or 
safety,  and  appropriations  for  the 
support  and  maintenance  of  the  de- 
partment of  state  and  state  institu- 
tions, against  any  act,  section  or 
part  of  any  act  of  the  general  as- 
sembly, either  by  a  petition  signed 
by  5  per  cent  of  the  legal  voters  or 
by  the  general  assembly.  Referen- 
dum petitions  shall  be  addressed  to 
and  fUed  with  the  secretary  of  state 
not  more  than  ninety  days  after  the 
final  adjournment  of  the  session  of 
the  general  assembly  that  passed  the 
bill  on  which  the  referendum  is  de- 
manded. The  filing  of  a  referendum 
petition  against  any  item,  section  or 
part  of  any  act,  shall  not  delay  the 
remainder  of  the  act  from  becom- 
ing operative.  The  veto  power  of 
the  governor  shall  not  extend  to  the 
measures  initiated  by,  or  referred 
to    the    people.    All    elections    on 


528 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


L7  A.L.R. 


measures  referred  to  the  people  of 
the  state  shall  be  held  at  the  biennial 
regular  general  election,  and  all  such 
measures  shall  become  the  law  or  a 
pwi;  of  the  Constitution  when  ap- 
proved by  a  majority  of  the  votes 
cast  thereon,  and  not  otherwise,  and 
shall  take  effect  from  and  after  the 
date  of  the  official  declaration  of  the 
vote  thereon  by  proclamation  of  the 
governor,  but  not  later  than  thirty 
days  after  the  vote  has  been  can- 
vassed. This  section  shall  not  be 
construed  to  deprive  the  general 
assembly  of  the  right  to  enact  any 
measure." 

Before  the  emergency  clause  can 
be  incorporated  with  an  act  of  the 
legislature  a  two-thirds  vote  of  both 
houses  is  required,  and  a  separate 
vote  is  required  to  be  taken  upon 
the  incorporation  of  the  clause. 

The  questions  of  law  raised  by 
the  interrogatories  are  of  first  im- 
pression with  us.  In  People  ex  rel. 
Ifiefer  v.  Ramer,  61  Colo.  422,  158 
Pac.  146,  an  effort  was  made  to  have 
this  court  determine  the  effect  of  the 
passage  of  an  act  having  the  emer- 
gency clause  without  the  safety 
clause  attached,  but  since  that  ques- 
tion did  not  then  appear  to  be  prop- 
erly before  the  court  in  that  case  it 
expressly  declined  to  determine  it. 

The  precise  questions  involved 
were,  however,  determined  in  Sears 
V.  Multnomah  County,  49  Or.  42,  88 
Pac.  522,  where  the  initiative  and 
referendum  amendment  is,  as  noted 
in  Van  Kleeck  v.  Ramer,  62  Colo.  4, 
156  Pac.  1108,  practically  identical 
with  our  own.  There  it  was  sought 
to  establish  the  rule  that  an  act 
passed  with  the  emergency  clause, 
but  without  the  safety  clause,  could 
not  be  submitted  to  the  voters  under 
the  referendum  amendment,  upon 
the  theory  that  the  two  provisions 
were  in  this  respect  identical  in  ef- 
fect. In  discussing  this  question 
the  court  said:  ,  "That  an  act  may 
take  effect  under  a  general  emer- 
gency clause,  and  yet  be  subject  to 
the  referendum,  is  clearly  contrary 
to  the  intent  of  the  amendment,  and 
would  produce  disastrous  results. 
The  clause  in  the  amendment  which 


reads,  'Any  measure  referred  to  the 
people  shall  take  effect  and  become 
the  law  when  it  is  approved  by  a 
majority  of  the  votes  cast  thereon, 
and  not  otherwise,'  clearly  means 
that  a  law  upon  which  the  referen- 
dum is  invoked  cannot  take  effect 
prior  to  its  approval  by  the  vote; 
and  consequently  no  act  that  is  sub- 
ject to  the  referendum  can  be  made 
to  go  into  operation  for  ninety  days 
after  the  adjournment  of  the  ses- 
sion or  its  approval  by  vote.*' 

In  concluding  that  the  emer- 
gency clause  alone  is  ineffectual  as 
a  sad^ety  clause  that  court  said: 
"Therefore  we  conclude  that  if  the 
act  comes  within  the  amendment  of 
§  1  of  article  4  of  the  Constitution, 
and  the  legislature  desires  to  have 
it  take  effect  upon  its  approval,  it 
must  so  declare,  and  set  it  forth  in 
the  preamble  or  body  of  the  act,  and, 
as  the  emergency  clause  contained 
in  this  act  does  not  pretend  to  bring 
it  within  the  exception  of  the 
amendment  of  §  1  of  article  4,  it 
cannot  operate  to  give  it  immediate 
effect,  and  therefore  it  became  ef- 
fective ninety  days  from  the  ap- 
proval thereof  by  the  governor,  and 
the  demurrer  to  the  complaint 
should  have  been  susteined.'' 

So  also  in  Arkansas  Tax  Commis- 
sion V.  Moore,  103  Ark.  48,  145  S. 
W.  199,  where  the  court  used  the 
following  language:  "Under  this 
initiative  and  referendum  amend- 
ment only  'laws  necessary  for  the 
immediate  preservation  of  the  pub- 
lic peace,  health  or  safety/  are  ex- 
empted from  the  provisions,  and  no 
power  is  reserved  by  the  people  to 
pass  directly  upon  such  laws.  All 
other  laws  are  subject  to  its  oper- 
ation, and  ninety  days  being  given 
by  its  terms  from  the  final  adjourn- 
ment of  the  session  of  the  legisla- 
ture which  passed  them  in  which  to 
demand  or  order  the  referendum 
thereon,  they  cannot  take  effect  or 
go  into  operation  till  the  expiration 
of  ninety  days  after  such  adjourn- 
ment, nor  thereafter  until  approved 
by  the  people,  if  the  referendum  is 
ordered  or  invoked." 

In  South  Dakota,  where  the  pro- 
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visioiis  of  its  Constitution  are  very 
similar  to  ours,  a  contrary  view  to 
the  one  applied  by  the  Oregon  court 
was  originally  expressed.  State  ex 
rel.  Lavin  v.  Bacon,  14  S.  D.  394,  85 
N.  W.  605.  However,  that  state  in  a 
more  recent  decision  modified  its 
views  as  announced  in  the  Bacon 
Case,  supra,  and  practically  aligned 
itself  with  the  holdings  of  the  Ore- 
gon and  Arkansas  courts.  This 
latter  opinion  is  reported  in  State 
ex  rel.  Richards  v.  Whisman,  36  S. 
D.  260,  L.R.A.1917B,  1,  154  N.  W. 
707.  In  effect  the  court  receded 
from  its  holdings  in  State  ex  rel. 
Lavin  v.  Bacon,  supra,  as  is  plainly 
indicated  by  this  extract  from  the 
later  opinion :  ''Sections  1  and  22 
of  article  3  should  be  construed  and 
read  together  as  if  forming  differ- 
ent parts  of  but  one  section.  State 
ex  rel.  Lavin  v.  Bacon,  supra.  The 
emergency  measures  mentioned  in 
§  22  must  and  can  only  refer  to  the 
same  emergency  measures  men- 
tioned in  the  referendum  clause  ex- 
ception contained  in  S  1.  It  there- 
fore follows  that  the  legislature,  by 
necessary  implication,  is  only  au- 
thorized to  declare  emergencies  in 
that  class  of  measures  specified  in 
the  said  exception  to  the  referendum 
clause.  As  to  all  emergency  meas- 
ures and  acts  within  the  purview  of 
this  exception,  tiie  legislature  may 
declare  an  emergency  to  exist,  for 
the  purpose  and  to  the  end  that  such 
enactment  may  at  once  go  into  ef- 
fect, and  such  declaration  and  find- 
ing as  to  the  existence  of  such 
emergency  is  final,  and  not  within 
the  power  or  province  of  the  courts 
to  question.  But  as  to  any  measure, 
law,  enactment,  clearly  not  within 
the  class  of  emergency  measures 
specified  within  said  exception,  the 
legislature  has  no  power  or  author- 
ity to  declare  an  emergency  to  exist 
in  relation  thereto,  by  any  vote, 
however  large  the  same  may  be; 
and  the  action  of  the  legislature  in 
embodying  emergency  clauses  in 
measures  clearly  not  comprehended 
within  the  said  exception  are  wholly 
unwarranted  and  void,  and  should 
be  so  held  by  the  courts.    Not  that 
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the  act  itself  would  be  void,  but  the 
emergency  clause  would  be  void, 
.  .  .  with  the  result  that,  in  the 
event  of  a  proper  referendum  peti- 
tion being  filed  as  required  by  law, 
such  enactment  would  not  go  into 
effect  until  approved  by  a  mr^jority 
vote  of  the  electors  of  the  state.'' 

So,  it  may  be  safely  ^stated  that 
there  is  no  case  to  be  found  at  vari- 
ance with  those  above  cited,  except 
State  ex  rel.  Langer  v.  Crawford, 
36  N.  D.  385,  162  N.  W.  710,  Ann. 
Cas.  1917E,  955.  The  conclusion 
there  was  by  a  divided  court,  three 
to  two,  in  which  every  judge  filed 
an  opinion  expressing  his  individual 
views.  The  prevailing  opinions  do 
not  appeal  to  us  as  correctly  inter- 
preting i^e  law,  or  as  either  logical 
or  persuasive. 

The  emergency  and  so-called 
safety  clauses  here  involved  have 
separate  and  distinct  functions. 
They  are  not  interchangeable.  After 
the  adoption  of  the  referendum 
amendments  the  emergency  clause 
as  to  all  referable  laws,  as  a  means 
of  making  such  acts  immediately  ef- 
fective, became  inoperative.  Nor 
does  the  safety 
clause  alone  make  immeciiate  eirect 
an  act  effective  at  ;S?fr"ci;SIe:."* 
once.  It  IS  only 
when  both  safety  and  emergency 
clauses  are  incorporated  in,  or  at- 
tached to,  an  act,  that  it  is  imme- 
diately in  force. 

The  following  language  of  the 
referendum  constitutional  amend- 
ment: '^AU  elections  on  measures 
referred  to  the  people  of  the  state 
shall  be  held  at  the  biennial  regular 
general  election,  and  all  such  meas- 
ures shall  become  the  law  or  a  part 
of  the  Constitution,  when  approved 
by  a  majority  of  the  votes  cast 
thereon,  and  not  otherwise"  [art.  5, 
§  1],  is  stated  in  such  clear  and  def- 
inite language  so  plainly  expressing 
the  purpose  and  intent  of  the  act 
that  construction  is  not  possible.  It 
simply  states  that  no  act  which  is 
subject  to  the  referendum  shall 
take  effect  until  approved  by  a  ma- 
jority of  the  votes  thereon,  and  that 
ends   the  matter.    This    provision 
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cannot  by  any  course  of  logical  rea^ 
soning  be  held  to  mean  that  such 
an  act  can  be  put  into  effect  through 
the  emergency  clause  prior  to  the 
expiration  of  the  time  within  which 
it  may  be  referred.  No  other  con- 
clusion is  possible,  without  doing 
violence  to  the  meaning  of  the  lan- 
guage which  gives  expression  to  the 
clear  purpose  and  object  of  the  peo- 
ple in  adopting  this  amendment. 

The  conclusion  is  irresistible  that 
no  act,  not  of  the  excepted  class,  can 
have  the  force  of  law,  or  can  be- 
come operative  un- 

7e'iSiIlrd««- '  til  after  ninety  days 
effect  om  from  the   adjoum- 

eKuir'*''^  ment    of    the    as- 

sembly at  which 
passed,  and  if  referred,  then  not 
until  approved  by  a  majorily  of  the 
people  by  vote  at  a  general  election. 
It  is  argued  that  the  emergency 
clause  of  the  Constitution  above  re- 
cited was  not  repealed  by  the  initi- 
ative and  referendum  amendment. 
This  requires  no  argument.  It  was 
not  so  repealed.  It  is  as  effective 
now  as  it  was  before  the  amendment 
in  so  far  as  the  legislature  has 
power  to  finally  enact  statutes. 
When  the  general  assembly  had  the 
absolute  power  to  enact  all  legisla- 
tion, the  emergency  provision  was 
applicable  to  all  acts  of  the  body. 
But  when  the  power  to  finally  enact 
legislation  was  withdrawn  from  the 
general  assembly  except  as  to  cer- 
tain classes,  then  manifestly    the 


emergency  provision  could  apply 
only  to  acts  within  the  power  of  the 
legislature  to  finally  enact.  Plainly 
the  legislature  cannot  act  in  an 
emergency  where  it  has  no  power 
to  act  at  all.  It  can  only  apply  the 
emergency  clause  of  the  Constitu- 
tion to  an  act  to  which  it  has  the 
power  to  give  finality. 

We  therefore  readi  these  conclu- 
sions : 

1.  That  all  referable  acts  of  the 
general  assembly  which  contain  the 
emergency  clause,  but  not  the  so- 
called  safely  clause,  if  not  referred, 
take  effect  ninety  days  after  the  ad- 
journment of  the  session  of  the  gen- 
eral assembly  at  which  passed,  and 
not  before. 

2.  In  the  absence  of  the  so-called 
safety  clause,  all  acts  of  the  general 
assembly,  although  they  carry  the 
emergency  clause,  declaring  that 
they  shall  take  effect  from  and  after 
their  passage,  are  still  subject  to 
reference. 

3.  All  acts  of  general  assembly 
not  referable  because  the  safety 
clause  is  attached  or  because  they 
show  upon  their  face  that  they  are 
excepted  from  the  referendum  pro- 
vision, not  carrying  the  emergency 
clause,  go  into  effect  ninety  days 
after  their  passage  and  approval  by 
the  governor. 

4.  All  acts  having  both  the  emer- 
gency and  safety  clause  go  into 
effect  immediately  upon  their  pass- 
age and  approval  by  the  governor. 


ANNOTATION. 

EflFecl  of  declaring  an  emergency  m  the  enactment  of  a  law  wiliioal  declar- 

mg  it  free  from  the  operation  of  die  referendum. 


A  provision  authorizing  the  legis- 
lature to  put  into  Immediate  effect 
laws  of  a  certain  character,  whereas 
other  laws  go  into  effect  a  stated  time 
after  adjournment  of  the  legislature, 
is  quite  generally  contained  in  state 
constitutions.  In  those  states  in  which 
the  acts  of  the  legislature  are  su1>* 
ject  to  the  referendum  it  is  quite  gen- 
erally provided  that  all  laws  shall  be 
subject  to  such  referendum  except 
laws  necessary  for  the  immediate  pres- 


ervation of  the  public  peace,  healtli, 
and  safety.  The  exceptions  to  the 
laws  that  are  subject  to  the  referen- 
dum vary,  but  the  above  stated  excep- 
tion is  l^icaL  In  some  states,  at 
least,  a  declaration  of  the  legislatfte 
intent  to  firee  an  act  from  the  opera- 
tion of  the  referendum  is  regarded  as 
a  declaration  of  a  different  purpose 
than  that  contemplated  by  a  declara- 
tion intended  to  put  the  act  into  im- 
mediate effect    In  states  taking  this 
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-view  the  question  under  annotation 
herein  arises  as  to  the  effect  of  a 
declaration  of  an  emerirency  without 
a  declaration  intended  to  free  the  act 
from  the  referendum. 

There  are  two  general  theories  as  to 
the  effect  of  the  legislative  declara* 
tiqn  of  an  emergency  in  passing  an 
act,  without  enacting  the  safety 
clause  to  free  it  from  the  operation  of 
the  referendum.  According  to  one 
view,  the  declaration  of  an  emergency 
without  the  enactment  of  the  safety 
clause  is  ineffectual  to  cause  the  act 
to  go  into  effect  at  once,  but  such  act 
does  not  go  into  effect  until  the  ex- 
piration of  the  time  fixed  for  the  filing 
of  referendum  petitions.  Arkansas  Tax 
Commission  v.  Moore  (1912)  103  Ark. 
48, 145  S.  W.  199 ;  Rb  Shoup  (reported 
herewith)  ante,  526;  Birdzell,  J.,  and 
Grace,  J.,  in  State  ex  rel.  Langer  v. 
Crawford  (1917)  36  N.  D.  385,  162  N. 
W.  710,  Ann.  C^s.  1917E,  955 ;  Sears  v. 
Multnomah  County  (1907)  49  Or«  42, 
88  Pac.  522;  State  ex  reL  Richards  v. 
Whisman  (1915)  36  S.  D.  260,  luR.A, 
1917B,  1,  164  N.  W.  707,  overruling 
State  ex  rel.  Lavin  v.  Bacon  (1901) 
14  &  D.  394,  86  N.  W.  605. 

Or  after  its  approval  by  the  people 
if  the  referendum  is  invoked.  Arkan- 
sas Tax  Commission  v.  Moore  (Ark.) 
supra. 

In  Arkansas  Tax  Commission  v. 
Moore  (Ari[.)  supra,  the  legislative 
act  in  question  concluded  as  follows: 
"This  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage."  It 
seems  this  was  treated  as  the  declara- 
tion of  an  emergency,  but  it  was  also 
urged  that  by  this  declaration  the  leg- 
islature thereby  determined  that  the 
act  in  question  belonged  to  the  class 
excepted  from  the  operation  of  the 
referendum*  This  contention  was  de- 
nied, and  the  court,  after  stating  what 
is  quoted  in  the  reported  case  (Re 
Shoup,  ante,  526),  continued:  ''It 
was  not  intended  that  an  act  passed 
by  the  legislature  should  take  effect 
conditionally,  and  subject  to  the  ref- 
erendum, and  continue  in  force  from 
its  passage  if  the  ref wendum  was  not 
cmlered,  or  that  an  act  once  in  force 
should  be  suspended  by  the  referen- 
dum  till  its  approval  by  the  people. 


•  •  .  The  concluding  provision  of 
the  Revenue  Act  and  the  others  fixing 
dates  for  the  performance  of  certain 
things  before  the  act  could  become 
operative  under  the  constitutional 
amendment,  unless  it  comes  within  the 
exception,  do  not  manifest  an  inten* 
tion  upon  the  part  of  the  legislature 
to  put  it  into  effect  as  a  law  neces- 
sary for  the  immediate  preservation 
of  public  peace,  health,  or  safety,  and 
were  not  meant  for  and  are  not  a  legis- 
lative determination  that  the  act 
should  take  effect  as  such;  and  it 
could  not,  therefore,  take  effect  until 
ninety  days  after  the  final  adjourn- 
ment of  the  session  of  the  legislature 
at  which  it  was  passed,  or  after  its 
approval  by  the  people,  if  the  referen- 
dum is  revoked." 

It  is  stated  in  Sears  v.  Multnomah 
County  (1907)  49  Or.  42,  88  Pac.  522, 
that  the  view  that  an  act  may  take 
effect  under  a  general  emergency 
clause  and  yet  be  subject  to  the  ref- 
erendum is  clearly  contrary  to  the  in- 
tent of  the  amendment,  and  would  pro- 
duce disastrous  results. 

It  has  been  held  that  the  legislature 
cannot  constitutionally  confer  upon  a 
county  the  referendum  as  to  acts  that 
have  taken  effect,  since  that  involves 
the  power  of  repeal.  Meade  v.  Dane 
County  (1914)  155  Wis.  634,  145  N. 
W.  239. 

It  is  the  view  of  some  of  these  courts 
that  the  general  constitutional  provi- 
sion relating  to  emergency  legislation 
is  amended  by  the  provision  relating 
to  the  referendum;  and  that  emer- 
gency legislation  is  confined  to  legisla- 
tion of  the  character  q;>ecified  in  the 
latter  provision.  This  is  the  view  of 
Birdzell  and  Grace,  JJ.,  in  State  ex 
rel.  Langer  v.  Crawford  (1917)  36  N. 
D.  385, 162  N.  W.  710,  Ann.  Cas.  1917E, 
955,  Grace,  Judge,  thus  expresses  his 
thought:  "Section  67  [the  constitu- 
tional provision  relating  to  general 
emergency  legislation]  as  it  originally 
stood  and  before  amended  and  in  part 
repealed  is  entirely  inconsistent  with 
the  later  constitutional  amendment 
thereto  contained  in  the  referendum 
law.  Either  §  67  in  so  far  as  it  is  in- 
consistent with  the  referendum  law 
must  fall,  or  the  later  express  will  of 
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the  people  in  the  referendum  law  must 
fall.  They  are  inconsistent.  They 
cannot  stand  together.  One  or  the 
other  must  be  inoperative.  There  can- 
not be  two  emergency  clauses."  Grace, 
Judge,  then  refers  to  the  limitations 
placed  upon  the  enactment  of  emer- 
gency legislation  by  stating  that  the 
"people  in  their  sovereign  capacity 
amended  §  67,  so  as  to  meet  all  such 
emergencies,  and  they  said  that  the 
only  emergencies  that  would  neces- 
sitate the  immediate  enactment  of  a 
law  would  be  such  necessity  as  would 
affect  the  health,  peace,  or  safety  of 
the  people  of  the  state." 

That  the  general  constitutional  pro- 
vision relating  to  emergency  legisla- 
tion is  amended  by  the  provision  re- 
lating to  the  referendum  is  the  view, 
also,  of  the  court  in  Sears  v.  Multnomah 
County  (1907)  49  Or.  52,  88  Pac.  522. 
This  is  the  view  also  of  State  ex  rel. 
Richards  v.  Whisman  (1915)  36  S.  D. 
260,  L.R.A.1917B,  1,  154  N.  W.  707, 
overruling  State  ex  rel.  Lavin  v.  Bacon 
(1901)  14  S.  D.  394,  85  N.  W.  605. 
This  seems  to  be  the  theory  of  Bennett 
Trust  Co.  V.  Sengstacken  (1911)  58  Or. 
333,  113  Pac.  863. 

Other  courts  hold  that  the  legisla- 
tive declaration  that  an  act  shall  go 
into  operation  immediately  is  effective 
to  put  the  law  into  immediate  opera- 
tion notwithstanding  there  is  no  decla- 
ration intended  to  free  it  from  the 
referendum.  State  ex  rel.  Collins  v. 
Jackson  (1919)  119  Miss.  727,  81  So.  1; 
Bruce,  Ch.  J.,  and  Robinson,  J.,  in 
State  ex  rel.  Langer  v.  Crawford  (N, 
D.)  supra. 

The  fact  that  the  law  is  in  effect  is 
held,  however,  not  to  prevent  the  filing 
of  a  referendum  petition,  but  it  is  in 
effect  until  such  a  referendum  petition 
is  filed,  in  which  event  its  operation 
is  suspended  and  its  fate  as  a  law  is 
determined  by  a  vote  of  the  people. 
State  ex  rel.  Collins  v.  Jackson  (Miss.) 
supra.  Bruce,  Ch.  J.,  in  State  ex  rel. 
Langer  y.  Crawford  (N.  D.)  supra,  is 
of  the  opinion  that  an  emergency  act 
is  subject  to  a  referendum  although 
it  takes  immediate  effect,  but  no  opin- 
ion is  expressed  whether  the  act  is  sus- 
pended by  the  filing  of  a  referendum 
petition  or  only  by  an  adverse  result 


at  the  referendum  election.  Robinson, 
J.,  expresses  no  opinion  whether  an 
act  put  into  immediate  effect  is  sub- 
ject to  the  referendum. 

The  court  in  Arkansas  Tax  Commis- 
sion V.  Moore  (1912)  103  Ark.  48,  145 
S.  W.  199,  supra,  takes  the  view  that 
in  providing  for  the  referendum  it 
was  not  intended  to  provide  for  a  ref- 
erendum upon  acts  that  had  already 
gone  into  effect,  while  the  opposite 
view  is  taken  by  the  Mississippi  court 

The  Constitution  of  Mississippi  was 
regarded  as  persuasive  of  this  ques- 
tion by  the  court  in  State  ex  rel.  Col- 
lins V.  Jackson  (Mis&)  supra.  It  ex- 
pressly provided  that  in  case  of  laws 
necessary  for  the  immediate  preserva- 
tion of  public  peace,  health,  or  safety, 
the  legislature  might  declare  such  to 
become  immediately  effective,  and  that 
''if  a  referendum  petition  is  filed 
against  such  emergency  measure,  such 
measure  shall  be  a  law  until  it  is  voted 
upon  by  the  people,  and  if  it  is  then 
rejected  by  a  majority  of  the  voters 
voting  thereon,  it  shall  be  thereby  re- 
pealed." The  court  states  that  a  law 
passed  under  this  provision  is  of  a 
higher  nature  than  a  law  otherwise 
passed,  in  that  it  becomes  effective 
immediately,  and  cannot  be  suspended 
by  the  filing  of  referendum  petitions, 
but  remains  in  force  and  effect  until 
an  adverse  vote  of  the  people  upon  it, 
in  which  case  it  is  repealed;  while  in 
case  of  other  laws  that  have  been  put 
into  immediate  effect,  under  the  gen- 
eral constitutional  provision,  the  law 
is  suspended  by  the  filing  of  the  ref- 
erendum petition.  A  dissenting  opin- 
ion by  Ethridge,  J.,  takes  the  view  that 
the  constitutional  provision  relating 
to  the  referendum  clearly  implies  that 
the  act  is  not  operative  in  any  of  its 
parts  by  the  filing  of  a  petition  for  ref- 
erendum. 

Apparently  this  question  was  in- 
volved in  Keator  v.  Whittaker  (1912) 
104  Tex.  628,  143  S.  W.  607,  but  the 
facts  are  not  sufiUciently  stated  in  the 
report  of  that  case  to  enable  the  ques- 
tions there  involved  to  be  determined. 

The  emergency  declaration,  and  the 
declaration  intended  to  free  the  act 
from  the  operation  of  the  referen- 
dum,  seem   not  to   be  distinguished 
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under  the  Maine  Constitution,  which 
contains  an  emergency  clause  in  con- 
nection with  the  initiative  and  ref- 
erendum as  follows :  ''Section  16.  No 
act  or  joint  resolution  of  the  legisla- 
ture, except  such  orders  or  resolutions 
as  pertain  solely  to  facilitating  the 
performance  of  the  business  of  the 
legislature,  at  either  branch,  or  of  any 
committee  or  officer  thereof,  or  appro* 
priate  money  therefor  or  for  the  pay- 
ment of  salaries  fixed  by  law,  shall 
take  effect  until  ninety  days  after  the 
recess  of  the  legislature  passing  it, 
unless  in  case  of  emergency  (which, 
with  the  ^acts  constituting  the  emer- 
gency, shall  be  expressed  in  the  pre- 
amble of  the  act),  the  legislature  shall, 
by  a  vote  of  two  thirds  of  all  the 
members  elected  to  each  house,  other- 
wise direct.  An  emergency  bill  shall 
include  only  such  measures  as  are 
imme^ately  necessary  for  the  preser- 
vation of  the  public  peace,  health,  or 
safety;  and  shall  not  include  (1)  an 
infringement  of  the  right  of  home  rule 
for  municipalities,"  etc.  In  Lemaire 
V.  Crockett   (1917)   116  Me.  263,  101 


Atl.  302,  an  act  of  the  state  legislature^ 
to  which  was  attached  an  emergency 
clause,  bat  which  violated  the  provi- 
sion of  the  Constitution  that  an  emer- 
gency bill  should  not  included  an 
infringement  of  the  right  of  home  rule 
for  municipalities,  was  held  not  to 
take  effect  until  ninety  days  after  the 
recess  of  the  legislature,  thus  becom- 
ing a  nonemergency  act,  permitting  in 
the  meantime  the  invoking  of  the  ref- 
erendum, instead  of  taking  effect 
immediately.  The  court  said  that  the 
act  itself  was  valid,  but  the  emergency 
clause  was  invalid,  and  the  legislature 
was  expressly  prohibited  from  attach- 
ing it,  but  the  two  are  clearly  separ- 
able, and  the  act  stands  while  the 
emergency  provision  falls. 

In  Maryland,  certain  classes  of  leg- 
islation are  excepted  from  the  opera- 
tion of  the  referendum,  and  as  to  these 
classes  the  general  constitutional  pro- 
vision relating  to  emergency  legisla- 
tion is  held  to  apply.  Beall  v.  State 
(1917)  131  Md.  669, 103  Atl.  99. 

W.  A.  E. 


CLINTON  C.  GAGE 
v. 

BOARD  OF  CONTROL  OF  PONTIAC  STATE  HOSPITAL,  Plflf.  in 

Certiorari. 

Michigan  Supreme  Court  — May  29,  1919, 

(206  Mich.  25,  172  N.  W.  536.) 

Workings  compensation  — -  liability  for  medical  attention  —  neglect  to 
give  notice. 

1.  An  employer  who  is  not  notified  immediately  of  an  accidental  injury 
to  his  employee  is  liable  for  his  reasonable  expenses  in  procuring  medical 
treatment  for  the  remainder  of  the  three  weeks  after  receiving  notice, 
under  a  statute  making  him  liable  during  the  first  three  weeks  after  the 
injury  to  furnish  free  medical  and  hospital  services  and  medicine  when 
necessary. 

[See  note  on  this  question  beginning  on  page  545.] 


^necessity  of  notice  of  injury. 

2.  Ordinarily,  to  render  an  employer 
liable  for  tiie  expense  of  medical  serv- 
ices rendei^d  an  employee  under  a  stat- 
ute making  him  liable  for  such  services 
during  the  first  three  weeks  after  in- 
jury, he  must  be  notified  of  the  injury 


and  given  an  opportunity  to  select  the 
physician  and  furnish  the  needed  serv- 
ice himself. 

—  excusing  failure  to  give  notice. 

3.  Notice  to  the  employer  which  is 
necessary  to  render  him  liable  for 
medical  services  rendered  an  injured 
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employee  is  excused  where  the  injury 
is  of  such  nature  that  the  delay  in 
giving  the  notice  and  awaiting  the  em- 
ployer's service  will  endanger  the  em- 
ployee's life. 

Trial  —  question  of  fact  —  emergency 
requiring  prompt  medical  attention. 

4.  Whether  or  not  the  emergency  is 


such,  in  case  of  an  injury  to  an  em- 
ployee, as  to  justify  his  procuring 
medical  service  without  notifying  the 
employer  of  his  injury,  where  the  em- 
ployer is  made  liable  by  statute  for  the 
necessary  medical  service  for  a  specified 
time  after  the  injury,  is  a  question  of 
fact. 


Certiorari  to  the  Industrial  Accident  Board  to  review  its  award  to 
plaintiff  in  a  proceeding  brought  under  the  Workmen's  Compensation  Act 
to  recover  compensation  for  accidental  injuries  sustained  by  him  while 
in  the  employ  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Alexander  J.  Groesbeck,  At-     need  of  medical  attendance  by  rear 


tomey  General,  and  Clare  Retan,  As- 
sistant Attorney  General,  for  plaintiff 
in  certiorari : 

By  the  provisions  of  §  5434  of  the 
Compiled  Laws  of  1915,  defendant  was 
entitled  to  furnish  medical  and  hospital 
services  if  it  so  desired. 

Milwaukee  v.  Miller,  154  Wis.  652, 
L.R.A.1916A,  7,  144  N.  W.  688,  Ann. 
Cas.  1915B,  847,  4  N.  C.  C.  A.  149; 
Keigher  v.  General  Electric  Co.  173 
App.  Div.  207,  158  N.  Y.  Supp.  939. 

Defendant  was  entitled  to  notice  of 
plaintiff's  injury  and  a  reasonable  op- 
portunity to  furnish  medical  and  hospi- 
tal service. 

Milwaukee  v.  Miller,  supra;  Colfax 
County  V.  Butler  County,  83  Neb.  803, 
120  N.  W.  444;  Parker  v.  Monroe,  128 
La.  951,  55  So.  587;  United  States  v. 
Sheridan-Kirk  Contract  Co.  149  Fed. 
809;  Mallon  v.  Water  Comrs.  144  Mo. 
App.  104,  128  S.  W.  764. 

Mr.  A*  Floyd  Blakeslee  for  defend- 
ant in  certiorari. 

Steere,  J.,  delivered  the  opinion  of 
the  court : 

In  this  case  defendant  questions 
the  validity  of  an  award  of  $189 
made  against  it  by  the  State  Indus- 
trial Accident  Board  in  favor  of 
plaintiff,  for  medical,  surgical,  and 
hospital  exi)€nses  incurred  by  him 
as  the  result  of  an  accidental  injury 
which  he  sustained  on  September 
15,  1917,  while  in  defendant's  em- 
ploy. 

The  necessity  for  such  services 
and  the  reasonableness  of  the 
charges  made  therefor  are  appar- 
ently not  questioned,  but  it  is  con- 
tended that  defendant  was  entitled 
under  the  Employers'  Liabiliiy  Law 
to  notice  of  plaintiff's  injury  and 


son  of  it,  and  a  reasonable  oppor- 
tunity to  itself  furnish  all  needed 
medical,  surgical,  and  hospital  serv- 
ice, before  plaintiff  could  le^^Ily 
secure  the  same  of  others  at  defend- 
ant's expense.  This  contention  is 
based  on  the  provisions  of  §  4,  pt.  2, 
of  the  Workmen's  Compensation  Act 
(Comp.  Laws  1915,  §  5434),  which 
is  as  follows:  ''During  the  first 
three  weeks  after  the  injury  the 
employer  shall  furnish,  or  cause  to 
be  furnished,  reasonable  medical 
and  hospital  services  and  medicines 
when  they  are  needed." 

Plaintiff's  injury  was  a  hernia. 
The  facts  are  practically  undisput- 
ed, and  the  case  has  been  adjusted 
in  all  other  respects  by  appropriate 
proceedings  before  the  Industrial 
Accident  Board,  based  on  an  agree- 
ment in  regard  to  compensation  ap- 
proved by  the  board. 

The  issue  raised  is  pointedly  pre- 
sented and  concisely  argued  by  coun- 
sel on  both  sides,  and  by  them  nar- 
rowed to  the  question  of  whether, 
under  the  claimed  exigencies  shown 
here,  the  injured  par^  may,  pend- 
ing reasonable  notice  to  the  employ- 
er of  the  necessity  for  medical  and 
surgical  attention,  and  until  the  lat- 
ter after  reasonable  notice  furnishes 
the  same,  secure  such  attention  at 
the  expense  of  the  employer.  Coun- 
sel for  plaintiff  frankly  concedes  it 
inferable  from  the  duty  imposed  by 
the  statute  that  in  the  majority  of 
cases  and  as  a  general  rule  tiie  em- 
ployer should  be  entitled  to  furnish, 
or  dictate  where  an  injured  em- 
ployee shall  obtain,  the  necessary 
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medical,  surgical,  and  hospital  at> 
tendance,  and  broadly  admits  such 
general  rule  proper  for  the  protec- 
tion of  both  parties,  ''in  ot^er  to 
prevent  an  unscrupulous  physician 
from  exploiting  the  injury  to  his 
own  benefit  and  to  prevent,  perhaps, 
a  possibilily  of  malingering  on  the 
part  of  the  injured  employee."  But 
no  such  evil  elements  are  claimed  or 
suggested  as  present  in  this  case, 
and  it  is  urged  for  plaintiff  to  be 
also  fairly  inferable,  from  the  act  as 
a  whole  and  the  particular  subject 
to  which  the  section  applies,  that  the 
injured  party  may  secure  such  serv- 
ices at  the  expense  of  the  employer 
in  exceptional  cases  involving  mani- 
festations of  emergency  and  de- 
manding prompt  attention,  as  in  the 
instant  case,  and  whether  such  ex- 
cepting conditions  existed  is  a  ques- 
tion of  fact  for  the  accident  board 
to  determine. 

Plaintiff's  home  was  on  Johnson 
avenue  in  the  city  iof  Pontiac.  He 
was  when  injured,  and  had  been  for 
many  years,  employed  by  defendant 
at  the  Pontiac  State  Hospital  for  the 
Insane,  in  its  building  department. 
On  the  day  of  his  injury  he  was 
working  in  a  tunnel,  where  it  was 
somewhat  dark,  and  in  attempting 
to  lift  or  carry  out  some  material 
experienced  an  injury,  the  nature  of 
which  he  did  not  then  apparently 
understand  or  localize,  but  which 
caused  him  to  suspend  work,  telling 
his  ''boss,"  who  was  the  superin- 
tendent, that  he  was  sick  and  had 
to  go  home,  which  he  did,  arriving 
there  between  9  and  10  o'clock,  as 
his  wife  testified,  not  yet  knowing 
what  ailed  him.  Shortly  before 
noon  he  discovered  that  he  was  suf- 
fering from  a  hernia.  During  the 
day  he  experienced  increasing  pain 
and  grew  weaker.  His  wife  sum- 
moned their  family  physician,  Dr. 
Fox,  who  called  shortly  after  sup- 
per, Mid  found  plaintiff  suffering 
with  a  strangulated  femoral  hernia, 
which  in  the  doctor's  opinion  de- 
manded prompt  surgical  action,  and 
he  at  once  called  in  for  consultation 
a  surgeon  in  whom  he  had  confi- 
dence, named  Dr.  Howlett,  and  an 


immediate  operation  was  deemed  by 
them  necessary  to  save  the  patient's 
life.  He  was  thereupon  taken  in  an 
ambulance  to  the  Pontiac  City  Hos- 
pital before  dark  that  evening,  and 
operated  upon  almost  immediately, 
remaining  in  the  hospital  nineteen 
days.  He  made  a  good  recovery, 
and  at  the  time  of  hearing  before 
the  board  had  returned  to  his  woik 
in  defendant's  employ.  The  bill  in 
question  is  for  surgical  and  medical 
attendance,  ambulance  and  hospital 
expenses,  the  largest  item  being 
$100  for  the  operation,  furnished 
within  three  weeks  after  the  injury. 
Of  the  necessity  for  prompt  action 
after  the  physicians  had  determined 
Gage's  condition  Dr.  Fox  testified  in 
part  as  follows: 

Q.  Was  there  any  particular 
urgency  there? 

A.  Very  much  so ;  yes. 

Q.  What  was  the  hurry? 

A.  What  we  call  strangulated 
hernia.  It  is  where  the  bowel  goes 
down  and  becomes  strangulated.  It 
is  strangulated  there,  and  the  bands 
go  round  to  the  outer  part,  ahd  the 
circulation  is  shut  off.  It  is  some- 
times only  a  few  hours  before 
gangrene  will  set  in  in  the  bowels, 
which  means  almost  certain  death. 

Q.  For  that  reason  you  considered 
that  an  immediate  operation  was 
necessary? 

A.  Yes,  sir. 

Q.  In  your  opinion  a  delay  would 
have  been  fatal? 

A.  Yes,  sir.  In  the  morning  this 
man  would  have  been  beyond  help. 

The  Pontiac  State  Hospital  is  one 
of  the  state  asylums  for  the  insane, 
formerly  designated  as  the  "East- 
em  Michigan  Asylum"  (Comp. 
Laws  1915,  §  1311),  but  given  its 
present  name  in  1911,  without 
change  of  character  or  functions,  by 
an  act  devoted  to  "changing  the 
names  of  the  Michigan  asylums  for 
the  insane"  (Comp.  Laws  1916,  § 
1865).  These  institutions  have, 
under  the  statute  providing  for 
them,  a  medical  superintendent, 
with  adequate  medical  and  surgical 
staff  for  the  purposes  of  the  insti- 
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tution,  which  is  the  care  and  treats 
ment  of  insane  inmates  committed 
to  them  by  the  probate  courts  and 
designated  in  the  act  as  '^patients/' 
Dr.  Christian  was  then  medical  su- 
perintendent of  the  institution.  Mr. 
Halsey,  its  steward,  testified  it  was 
customary  to  furnish  medical  at- 
tendance and  hospital  service  to  its 
employees  in  need  of  the  same ;  that 
they  did  surgical  work  there,  but 
had  a  surgeon,  Dr.  Mack,  in  Detroit, 
whom  they  called  in  to  do  "the 
surgical  work, — ^the  complicated 
work." 

Defendant  contends  that  reason- 
able notice  and  opportunity  were  not 
given  it  of  plaintiff's  injury  and 
needs,  and,  as  the  statute  makes 
it  mandatory  for  the  employer  to 
furnish  the  same,  plaintiff  was  not 
authorized  to  secure  such  service  at 
its  exi)ense.  The  only  notice  plain- 
tiff gave  in  relation  to  the  matter 
was  when  he  quit  work  in  the  mid- 
dle of  the  forenoon,  telling  his  boss, 
the  superintendent,  that  he  was  sick 
and  had  to  go  home.  This,  while 
not  definite  notice  of  an  accidental 
injury,  was  at  least  notice  of  a  sud- 
den physical  affliction,  which  ren- 
dered him  incapable  of  continuing  at 
work.  Plaintiff,  who  testified  he 
never  was  advised  and  did  not  then 
know  he  could  receive  medical  at- 
tention at  the  hospital,  states  that 
his  condition  was  such  that  "every- 
thing was  hurly-burly**  with  him 
anjrway,  and  his  "mind  was  occu- 
pied in  other  ways ;"  that  he  never 
notified  them  himself,  and  did  not 
know  who  did.  His  wife,  who  first 
cared  for  him  after  he  reached 
home,  testified  that  she  tried  to  get 
their  family  physician  some  time 
before  she  succeeded;  that  after  he 
came  and  she  learned  of  the  serious- 
ness of  her  husband's  condition  she 
"took  on  and  cried,"  for  he  had  to 
be  taken  to  the  hospital  immediate- 
ly; but  that  she  notified  defendant 
the  next  morning,  which  she  says 
was  "the  first  chance  I  had;"  that 
she  promptly  went  up  there  the 
next  morning,  and  tried  to  see  Dr. 
Christian,  to  notify  him,  but  he  was 
not  ini  and  she  told  his  assistant, 


Dr.  Butler,  about  it,— -of  the  oper- 
ation and  that  her  husband  was  in 
the  city  hospital, — and  asked  if  they 
could  do  anything  for  him,  saying 
"he  was  entitled  to  have  something 
done  by  them  for  him,  if  they  did 
anything  for  any  of  their  employ- 
ees," to  which  Dr.  Butler  replied  he 
would  report  the  matter  to  Dr 
Christian  as  soon  as  he  returned, 
and,  when  she  asked  if  it  -wslq  nec- 
essary for  her  to  do  so,  he  replied 
it  was  not. 

It  appears  undisputed  that  with- 
in twenty-four  hours  after  the  ac- 
cident defendant  was  fully  notified 
of  it,  and  told  where  plaintiff  then 
was  by  his  wife,  who  requested  aid 
in  his  behalf.  Defendant  then  had 
notice,  with  a  request  for  proper  at- 
tention, certainly  giving  opportun- 
ity to  offer,  and,  so  far  as  shown,  to 
furnish  from  that  time  on,  all  need- 
ed medical  and  hospital  services  dur- 
ing the  remaining  twenty  days  of 
the  prescribed  •  three  weeks.  It  is 
not  shown  or  claimed  that  defend- 
ant at  any  time  furnished  or  offered 
to  furnish  plaintiff  any  free  medical 
or  hospital  services  or  medicines  for 
his  accidental  injury  while  in  its 
employ.  After  such  notice,  request, 
and  reasonable  op- 
portunity to  furnish   oompenMtion 

or  offer  the  required  ^'iSfJiVU^L 
treatment,  and  fail-  tion-neKiec*  to 
ure  to  act,  defend-  »*^*  ~"**- 
ant  was  clearly  liable  for  plaintiff's 
reasonable  expenses  in  securing  the 
same  during  the  remainder  of  the 
three  weeks  after  the  injury. 

The  more  serious  question  is  that 
of  the  expenses  incurred  in  the 
claimed  emergency  prior  to  notice. 
Of  this  contention  the  board  found 
and  held  as  follows:  "It  would 
seem  that  ordinarily  the  employer 
should  be  notified  of  an  accident  and 
given  an  opportunity  to  provide 
medical  and  surgical  treatment  to 
an  injured  workman.  However,  in 
a  case  like  the  instant  one,  where 
the  employee  is  in  such  a  serious 
condition  as  to  require  an  immedi- 
ate operation,  and  where  his  life 
would  be  endangered  by  any  delay, 
the  board  believes  that  he  should 
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have  the  right  to  secure  the  neces- 
sary attention  as  soon  as  possible, 
and  that  the  employer  should  bear 
the  expense  of  the  same.  .  .  . 
Respondent  failed  and  neglected  to 
offer  any  medical  services,  even  aft- 
er receiving  notice  of  the  injury. 
The  board  believes  that  because  of 
applicant's  serious  condition,  the 
undisputed  testimony  of  his  physi* 
cian  being  that  an  immediate  oper- 
ation was  imperative  in  order  to  save 
his  life,  the  case  was  brought  with- 
in the  emergency  class,  and  re- 
spondents should  pay  the  expenses 
incurred  by  the  applicant  for  medi- 
cal and  hospital  services  during  the 
first  three  weeks  after  his  injury  as 
provided  by  law." 

In  Honnold  on  Workmen's  Com- 
pensation, vol.  1,  §  193,  where  the 
admitted  general  rule  of  the  em- 
ployer's right  to  select  the  physician 
and  furnish  the  necessary  services 
for  treatment  of  an  injured  em- 
ployee is  discussed,  the  author  adds 
as  a  constructive  corollary:  "But 
this  does  not  militate  against  the 
employee's  right  to  obtain  medical 
and  surgical  treatment  at  the  ex- 
pense of  his  employer  in  the  interim 
between  the  happening  of  the  in- 
jury and  time  for  notice  to  the 
employer  of  the  employee's  needs, 
subject  to  the  right  of  the  employer 
or  insurer  to  change  physicians  at 
the  close  of  the  emergency  treats 
ment." 

The  authority  to  support  this  text 
is  found  in  1  Gal.  Industrial  Acci. 
Cas.  (Dec.)  pp.  385-576.  Counsel  do 
not  cite,  nor  have  we  found,  any  de- 
cisions by  courts  of  last  resort 
where  this  question  has  been  direct- 
ly involved.  Counsel  for  defendant 
cite  but  two  cases  which  relate  to 
liability  under  a  similar  provision 
for  medical  services,  where  the  em- 
ployee has  procured  the  same  with- 
out the  employer's  knowledge  or 
consent.  Keigher  v.  General  Elec- 
tric C!o.  173  App.  Div.  207,  158  N. 
Y.  Supp.  939,  and  Milwaukee  v. 
Miner,  154  Wis.  652,  L.R.A.1916A, 
1, 144  N.  W.  188,  Ann.  Cas.  1915B, 
847,  4  N.  C.  C.  A.  149.  While  the 
cases  deal  with  that  subject,  the  ex- 


act question  at  issue  here  was  not 
involved.  Counsel  quote  from  the 
Keigher  Case  as  follows :  ''But  the 
duty  to  provide  certain  services, 
which  is  cast  by  the  statute  upon 
the'emplo3^r,  naturally  implies  the 
right  of  the  latter  to  select  his  own 
agencies  for  the  proper  fulfilment 
of  the  duty,  unless  language  is  found 
in  the  statute  indicating  a  contrary 
intent." 

An  examination  of  that  case 
shows  that  defendant  had  provided 
for  the  injured  employee  a  compe- 
tent physician  and  surgeon,  who 
took  charge  of  the  case  and  rendered 
professional  service  for  a  time,  when 
the  employee  refused  longer  to  ac- 
cept his  services,  and  requested  the 
employment  of  a  certain  physician 
of  his  own  selection,  which  defend- 
ant declined  to  do.  The  physician 
the  employee  desired  liiereafter 
rendered  him  medical  services, 
which  defendant  declined  to  pay  for. 
The  court  held  that  under  these  cir- 
cumstances the  general  rule  applied, 
and  sustained  the  refusal.  No  ques- 
tion of  intervening  jeopardy  before 
notice,  or  pressing  emergency,  was 
involved. 

In  Milwaukee  v.  Miller,  supra,  the 
employee.  Miller,  suffered  an  injury 
to  his  great  toe,  and  without  re- 
questing medical  service,  or  notify- 
ing the  municipality  of  his  injury, 
employed  his  own  physician  and 
nurse.  Eleven  days  after  the  acci- 
dent, amputation  of  the  toe  was 
deemed  necessary  by  his  physician^ 
who  then  performed  the  operation. 
Ten  days  later,  and  three  weeks  aft- 
er the  accident,  Miller  for  the  first 
time  notified  the  city  of  his  injury 
and  made  claim  for  compensation, 
but  even  then  gave  no  notice  of  his 
requiring  medical  services.  Some 
time  after  receiving  this  notice  the 
city  tendered  him  the  services  of  a 
competent  physician,  which  he  did 
not  accept,  and  continued  to  employ 
his  own  physician  until  he  had 
charged  up  130  visits,  and  the  bill 
for  medical  service  and  nursing, 
which  Miller  claimed  the  city  should 
pay,  amounted  to  over  $250.  This 
the  court  declared  "preposterous," 
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in  view  of  the  nature  of  the  accident 
and  actual  needs  of  the  patient.  No 
question  of  emergency  was  in- 
volved ;  but  in  discussing  the  facts, 
and  applying  the  general  rule  of  the 
employer's  right  to  notice,  etc.,  the 
court  to  a  degree  recognized  an  in- 
ferable exception  to  it  under  pos- 
sible circumstances  as  follows: 
''The  result  is  that  Miller,  since  he 
failed  to  notify  his  employer  of  his 
need,  never  had  competency  to  em- 
ploy a  physician  at  the  expense  of 
the  city  of  Milwaukee,  except  for 
such  reasonable  length  of  time  as 
necessarily  intervened  between  his 
injury  and  reasonable  opportunity 
after  due  notice  for  the  city  to  exer- 
cise its  privilege." 

In  that  case  the  general  rule,  con- 
ceded here,  that  the  law  should  be 
construed  and  applied  so  as  to  se- 
cure to  the  employer  reasonable 
opportunity  to  conserve  the  related 
interests  of  both  parties  to  the  mis- 
fortune by  supplying  the  medical 
and  surgical  needs  of  the  injured  is 
instructively  discussed  at  length. 
Running  through  the  discussion  is 
an  indicated  recognition  that  by  fair 
construction  of  the  act  there  may  be 
exceptional  cases  where  it  is  per- 
missible and  in  the  interest  of  both 
parties  for  the  injured  party  to 
promptly  secure  such  services  be- 
fore notice,  although  "ordinarily" 
reasonable  opportunity  should  be 
first  accorded  by  him  to  the  em- 
ployer. It  is  pointed  out  that  the 
reason  of  the  provision  is  twofold : 
"First.  As  a  rule  an  employer  is 
more  competent  to  judge  the  effi- 
ciency of  the  doctor  employed  and 
to  provide  efficient  medical  and 
surgical  treatment.  Second.  It  is 
to  the  interest  of  the  employer  to 
furnish  the  very  best  medical  and 
surgical  treatment,  so  as  to  mini- 
mize the  result  of  the  injury  and  to 
secure  as  early  a  recovery  as  possi- 
ble. The  more  serious  the  result  of 
the  injury,  the  more  the  employer 
must  pay." 

In  this  case  there  was,  as  the  re- 
sult of  prompt  and  efiicient  action 
after  plaintiff's  critical  condition 
was  discovered,  an  early  and  full 


recovery,  at  small  expense  to  def  aid- 
ant compared  with  a  death  loss, 
which  was  threatened  and  would 
have  been  the  result  of  delay  until 
the  following  morning,  as  the  undis- 
puted medical  testimony  shows.  It 
is  indicated  that  plaintiff,  after  his 
return  home  and  his  distress  in- 
creased, was  not  in  a  physical  or 
mental  condition  to  judge  or  act  in 
the  matter.  His  wife  is  not  shown 
to  have  then  known  he  had  sustained 
an  accidental  injury.  She  knew  he 
was  sick,  and,  when  his  condition 
indicated  the  need,  called  in  their 
family  physician,  who  recognized 
the  emergency.  It  is  undisputed 
that  from  that  time  immediate  and 
proper  action  was  successfully 
taken  to  save  the  patient's  life  by  a 
prompt  and  critical  major  opera- 
tion, which  it  can  with  some  force 
be  contended  might  have  been  de- 
layed until  too  late  by  sending  word 
to  the  hospital  and  waiting  for  them 
to  investigate  and  call  from  De- 
troit Dr.  Mack,  who  did  tiiieir  com- 
plicated surgery  work.  Broadly 
considered,  the  statute  as  to  medical 
service  to  be  paid  for  by  the  em- 
ployer involves  the  combined  inter- 
ests of  both  parties.  What  services 
were  actually  and  reasonably  neces- 
sary to  that  end,  and  what  is  a  fair 
compensation  therefor,  are  the  vital 
inquiries. 

Unquestionably  that  construction 
of  the  statute  is  logical,  and  the 
adopted  rule  sound,  which  requires 
notice  and  opportunity  to  the  em- 
ployer to  select  the 

physician  and  fur-  -^^uV'St^^urr. 
nish  the  needed 
service  during  the  prescribed  three 
weeks  before  the  injured  party  can 
secure  the  same  at  the  employer's 
expense,  but  in  the  many  complica- 
tions which  arise  in  industrial  activ- 
ities it  is  not  an  unreasonable  or 
strained  construction  of  the  statute, 
in  view  of  its  purpose,  to  recognize 
as  inferable  exceptions  in  extraor- 
dinary cases  where  the  surrounding 
circumstances  and  critical  condition 
of  the  injured  party  present 
emergencies  or  exigencies  demand- 
ing prompt  action,  which  reasonably 
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warrant  the  injured  party  in  secur- 
ing the  then-needed  service  at  the 
employer's    expense    without   first 

»»iM«f«u.     giving    notice    and 
to  siTe  opportunity  to  fur- 

nish or  offer  the 
same.  Such  cases  are,  of  course,  dis« 
tinctively  exceptional  and  conse- 
quently rare.  Where  such  excep- 
tion is  claimed,  the  question  of  a 
pressing  necessity  demanding  and 

excusing  prompt 
action  before  rea- 
sonable time  for 
notice  and  oppor- 
tunity thereafter 
for  the  employer  to  act  becomes 
primarily  an  issue  of  fact.  Th^re  is 
testimony  in  this  case  to  support  the 


Trlal*-«i«e«ttoii 

e: 

««irlBV   pr^Bipt 

medleal  atteai* 

tlOB. 


conclusions  of  the  board  in  that  par- 
ticular. 

The  award  will  therefore  stand 
affirmed. 

KOTB. 

The  liability  under  workmen's  stat- 
utes of  employer  or  insurance  carrier 
for  medical  or  hospital  aid  famished 
to  injured  employees  is  discussed  in 
the  annotation  on  page  545,  post.  The 
reported  case  (Gage  v.  Pontiac  State 
Hospital,  ante,  533)  appears  to  be 
the  only  case  which  passes  upon  the 
question  of  the  right  of  an  injured 
employee  to  procure  his  own  doctor 
when  confronted  by  an  emergency  re- 
quiring immediate  medical  assistance. 


ADOLPH  RADIL,  Appt.. 

V. 

MORRIS  &  COMPANY. 

Webraaka  Supreme  Court— 'January  ^t  tOtO. 
(—  Neb.  — ,  170  N.  W.  363.) 

W^vkmen's  eompensation  —  liability  for  services  of  physician. 

1.  Under  §  3661,  Rev.  Stat.  1913,  as  amended  by  Laws  1917,  chap.  86, 
§  6,  an  employer  who  offers  to  furnish  without  charge  to  an  injured  em- 
ployee the  reasonable  services  of  a  competent  physician  and  medicines  as 
and  when  needed,  and  within  the  value  and  for  the  time  contemplated  by 
the  act,  cannot  be  held  liable  for  such  services  by  such  employee,  who  has 
refused  such  offer  by  the  employer  and  has  obtained  such  services  and 
medicines  elsewhere. 

{See  note  an  thie  question  beginning  on  page  645.] 

Statute  —  effect  of  proviso. 

2.  The  general  purpose  of  a  proviso 
in  a  statute  is  to  qualify  the  statute  in 
part  or  in  whole,  but  it  is  not  always 
80  used.  The  word  "provided,"  as  it 
is  first  used  in  §  8661,  Rev.  Stat  1913, 


as  amended  by  Laws  1917,  chap.  85, 
§  6,  has  the  same  meaning  that  the  con- 
junction "and"  or  "but"  would  have, 
if  used  in  its  place. 

[See  26  R.  C.  L.  985-988.] 


Headnotes  by  Dban,  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Douglas 
County  (Redick,  J.)  modifying  an  award  by  the  compensation  commis- 
sioner in  an  action  brought  under  the  Workmen's  Compensation  Act  to 
recover  damages  for  an  accidental  injury  sustained  by  plaintiff  while  in 
the  employ  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Mr.  Anson  H.  Bigelow,  for  appel- 
lant: 

The  proviso  'Sinless  the  employee 
recuses  to  allow  them  to  be  furnished 
by  the  employer"  should  be  strictly 
construed 

36  Cyc/ll62,  1164;  Ex  parte  Lusk, 
82  Ala.  519,  2  So.  140;  State  v.  Twin 
City  Teleph.  Co.  104  Minn.  270,  116 
N.  W.  835;  State,  Clark  Thread  Co., 
Prosecutor,  v.  Kearney  Twp.  65  N.  J. 
L.  50,  25  Atl.  327 ;  Roberts  v.  Yarboro, 
41  Tex.  449;  Towson  v.  Denson,  74 
Ark.  302,  86  S.  W.  661;  Clark's  Appeal, 
58  Conn.  207,  20  Atl.  456;  Futch  v. 
Adams,  47  Fla.  257,  36  So.  575. 

Plaintiff  did  not  refuse  company 
physician's  services  within  the  mean- 
insT  of  the  statute. 

Oniji  V.  Studebaker  Corp.  196  Mich. 
397,  163  N.  W.  23;  Poniatowski  v. 
Stickley  Bros.  Co.  194  Mich.  294,  160 
N.  W.  569. 

The  second  clause  of  §  111,  instead 
of  the  first  clause,  governs  this  case. 

36  Cyc.  1162,  1163;  Carroll  v.  State, 
58  Ala.  396 ;  Brace  v.  Solner,  1  Alaska, 
361;  Rowell  v.  Janvrin,  151  N.  Y.  60, 
45  N.  E.  398 ;  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  128  U.  S.  174,  32  L.  ed.  377,  9 
Sup.  Ct,  Rep.  47;  Campbell  v.  Jackman 
Bros.  140  Iowa,  475,  27  L.R.A.(N.S.) 
288,  118  N.  W.  755;  Acker  v.  Richards, 
63  App.  Div.  305,  71  N.  Y.  Supp.  929; 
Waffle  V.  Goble,  53  Barb.  517;  State, 
Clark  Thread  Co.,  Prosecutor,  v.  Kear- 
ney Twp.  55  N.  J.  L.  50,  25  Atl.  327. 

Mr.  James  C.  Kinsler,  for  appellee: 

Under  the  circumstances  involving 
the  medical  care  of  the  plaintiff,  de- 
fendant cannot  be  liable  for  the  medi- 
cal bill  which  the  plaintiff  incurred. 

Bradbury,  Workmen's  Comp.  3d  ed. 
pp.  711-717;  Keigher  v.  General  Elec- 
tric Co.  173  App.  Div.  207,  158  N. 
Y.  Supp.  939;  Epsten  v.  Hancock- 
Epsten  Co.  101  Neb.  442,  163  N.  W. 
767.  15  N.  C.  C.  A.  1067 ;  Milwaukee  v. 
Miller,  154  Wis.  652,  L.R.A.1916A,  1, 
144  N.  W.  188,  Ann.  Cas.  1915B,  847,  * 
4  N.  C.  C.  A.  149. 

Dean,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  recovered  an  award  from 
the  compensation  commissioner  on 
account  of  an  accidental  injury  sus- 
tained while  in  the  employ  of  de- 
fendant at  its  packing  house,  and 
also  $129  expenses  incurred  for 
medical  and  surgical  treatment  by  a 
physician  other  than  the  one  regu- 
larly fjumished  by  the  employer.  On 


appeal  to  the  district  court  by  de- 
fendant, the  award  for  compensa- 
tion was  affirmed,  but  the  medical 
service  bill  for  $129  was  disallowed. 
From  that  ruling  plaintiff  appealed 
to  this  court. 

As  a  result  of  the  accident  a  part 
of  the  second  finger  of  plaintiffs 
left  hand  was  bruised  and  fractured, 
and  afterwards  amputated  at  the 
first  joint  by  the  physician  whose 
bill  is  the  subject  of  inquiry  here. 
It  is  conceded  that  amputation  was 
necessary,  and  it  is  agreed  that  the 
only  question  to  be  decided  is  this: 
Did  the  court  err  in  disallowing  the 
bill  for  medical  and  surgical  treat- 
ment, under  §  3661,  Rev.  Stat.  1913, 
as  amended  by  Laws  1917,  chap.  85, 
§  6?  For  relief  both  parties  rely  on 
§  3661,  as  amended,  which  follows: 
"During  the  first  twenty-one  days 
after  disability  begins  the  employer 
shall  be  liable  for  reasonable  medi- 
cal and  hospital  services  and  medi- 
cines as  and  when  needed,  not,  how- 
ever, to  exceed  $200  in  value,  unless 
the  employee  refuses  to  allow  them 
to  be  furnished  by  the  employer: 
Provided,  however,  in  cases  of  dis- 
memberment or  injuries  involving 
major  surgical  operations,  the  em** 
ployer  shall  be  liable  for  reason- 
able medical  and  hospital  services 
and  medicines  as  and  when  needed 
beyond  as  well  as  within  the  twenty- 
one  day  period,  not,  however,  to 
exceed  $200  in  value :  Provided,  fur- 
ther, that  where  the  injured  em- 
ployee refuses  or  neglects  to  avail 
himself  of  such  medical  or  surgical 
treatment,  the  employer  shall  not  be 
liable  for  any  aggravation  of  such 
injury  due  to  said  neglect  or  re- 
fusal.'* 

Plaintiff  argues  that,  because  an 
operation  became  necessary,  he  was 
therefore  at  liberty  to  make  his  own 
selection  of  a  physician,  and  that 
defendant  under  the  act  became  lia- 
ble for  the  reasonable  expenses  so 
incurred.  His  argument  is  based 
in  part  on  the  1917  amendment, 
that  begins  with  the  word  "provid- 
ed,'' where  it  first  occurs  in  the  sec- 
tion under  consideration,  and  ends 
with  the  word  "value.''    He  con- 
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tends  that  the  amendment  is  a  pro- 
visoy  and  hence  operates  to  except 
the  clause  covered  by  it  from  the 
enacting  clause,  or  to  qualify  it  in 
some  way.  We  do  not  think  the  au- 
thorities sustain  his  argument.  It 
does  not  always  follow  that  an 
amendment  operates  as  a  proviso  in 
a  technical  sense,  merely  because  it 
is  preceded  by  the  term  "provided." 
Whether  it  is  a  proviso  in  effect,  or 
merely  a  conjunction,  must  in  part 
be  determined  from  the  context  and 
from  all  the  provisions  of  the  act  re- 
lating to  the  same  subject-matter. 
With  this  in  mind  it  seems  that  the 
word  "provided,"  as  used  in  the  ad^ 

has  the  same  mean- 
provtaoT^  **  ^  ing  that  the  con- 
junction "and"  or 
"but"  would  have,  if  used  in  its  place. 
With  this  interpretation,  §  8661,  as 
amended,  seems  to  be  in  harmony 
with  the  entire  act  of  which  it  forms 
a  part.  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  128  U.  S.  174,  32  L.  ed.  377, 
9  Sup.  Ct.  Rep.  47;  S  Words  & 
Phrases,  2d  Series,  1321. 

The  employer  having  been  made 
liable  for  the  services  contemplated 
by  the  act,  it  seems  from  the  lan- 
guage used  that  it  must  have  been 
the  legislative  intent  that  he  should 
be  permitted  to  furnish  a  physician 
of  his  own  choice,  and  if  his  selection 
is  such  as  would  satisfy  a  reasonable 
man  under  like  circumstances  the 
employee  would  not  then  be  heard 
to  complain.  That  is  the  general 
rale  in  manufacturing  centers, 
where  Employers'  Liability  Acts 
with  provisions  similar  to  ours  were 
in  effect  before  our  act  was  adopt- 
ed. Pecott's  Case,  223  Mass.  546, 
112  N.  E.  217 ;  Keigher  v.  General 
Electric  Co.  178  App.  Div.  207,  158 
N.  Y.  Supp.  939 ;  Re  Davidson,  228 
Mass.  257,  117  N.  E.  310 ;  Re  Mc- 
Caskey,  15  N.  C.  C.  A.  118,  note 
III.  p.  116 ;  Milwaukee  v.  Miller,  154 
Wi8.652,L.R.A.1916A,l,  144  N.  W. 
188,  Ann.  Cas.  1915B,  847,  4  N.  C. 
€.  A.  148.  The  record  shows  that 
the  physician  furnished  by  the  com- 
pany, and  his  assistant,  who  ad- 
ministered first  aid,  are  in  all  re- 


spects   competent    physicians  and 
surgeons. 

Was  plaintiff's  conduct  reason- 
al^  in  the  premises?  It  appears 
that  immediately  after  the  accident, 
at  about  5  o'clock  in  the  evening, 
plaintiff  went  with  a  foreman  of  de- 
fendant to  the  near-by  office  of  the 
company  physician,  where,  in  his 
absence,  first  aid  was  administered 
by  the  assistant  in  charge,  who  told 
plaintiff  to  return  that  evening  be- 
tween 7  and  8  o'clock  for  further 
treatment  by  defendant's  physician. 
Plaintiff  never  returned,  and  denied 
that  he  was  requested  to  do  so,  not- 
withstanding both  the  foreman  and 
the  assistant  physician  testified  tiiat 
the  request  was  made.  Hie  next 
morning  at  9  o'clock,  on  advice  of 
his  mother,  he  went. to  their  family 
physician,  and  he  from  that  time  re- 
tained the  case.  Plaintiff  attempted 
to  justify  his  employment  of  a  phy- 
sician by  criticizing  the  first-aid 
treatment  that  he  received,  but  on 
this  point  he  called  a  physician  as 
a  witness,  and  his  testimony  was 
corroborative  of  the  treatment  so 
received  in  all  esssential  particulars. 

It  seems  to  us  that  plaintiff's  con- 
duct was  in  effect  and  within  the 
meaning  of  the  act 
an  unjustifiable  re-  ^SSTpe'SJSa'on- 

fusal     to     allow    de-    llaWllty   tor 

fendant  to  furnish  Jtfy^fd^f 
the  reasonable  serv- 
ices and  medicines  that  the  act  con- 
templates, and  that  defendant  is  not 
therefore  liable  for  the  medical 
expenses  that  he  incurred.  We  have 
examined  the  case  de  novo,  and  our 
conclusion  is  the  same  as  that  ar- 
rived at  by  the  trial  court. 

The    judgment  is  therefore  af- 
firmed. 

Letton,  J.,  not  sitting. 

Sedgwick,  J.,  not  participating. 

Petition  for  rehearing  denied. 


HOTE. 

The  liability  under  Workmen's  Com- 
pensation Statutes  of  employer  or  in- 
surance carrier  for  medical  or  hospital 
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aid  furnished  to  an  injured  employee 
is  discussed  in  the  annotation  begin- 
ning on  page  646,  post.  The  great 
weight  of  authority  sustains  the  posi- 
tion of  the  court  in  the  reported  case 
(Radil  v.  Morris  &  Co.  ante,  639), 


to  the  effect  that  the  employer  or  in- 
surance carrier  cannot  be  held  liable 
for  medical  services  to  an  employee 
who  has  refused  the  offer  of  the  em- 
ployer and  obtained  service  and 
cines  elsewhere. 


RALPH  OLMSTEAD 

V. 

E.  P.  LAMPHIER,  Impleaded,  etc. 

CowneoUcut  Supreme  Court  of  Errors  —  July  28,  191B* 

(98  Conn.  20,  104  Atl.  488.) 

Workmen's  compensation  -^  surgical  aid  -^  artificial  limb. 

1.  The  surgical  aid  to  which  an  injured  employee  is  entitled  under  the 
Workmen's  Compensation  Act  includes  an  artificial  limb  if  such  appliance 
is  necessary. 

[See  note  on  this  question  beginning  on  page  546.] 

—  compensation  for  total  and  partial 
incapacity. 

2.  In  case  a  workman  loses  a  leg, 
which,  under  the  Workmen's  Compen- 
sation Act,  constitutes  total  incapacity, 
and  also  injures  his  shoulder  in  the 
same  accident,  resulting  in  partial  in- 


capacity, he  is  entitled  to  compensation 
for  total  incapacity  during  the  time  al- 
lowed by  the  statute,  and  then  for  the 
partial  incapacity  during  the  time  of 
its  continuance,  not  exceeding  the  time 
provided  by  law. 


(Prentice,  Ch.  J.,  dissents  in  part) 


Reservation  by  the  Superior  Court  for  Litchfield  County  (Reed»  J.) 
upon  an  agreed  statement  of  facts  for  determination  by  the  Supreme 
Court  of  Errors,  of  questions  arising  upon  appeal  by  defendant  Lamphier 
from  an  award  by  the  compensation  commissioner  to  claimant  in  a  pro- 
ceeding by  him  to  recover  compensation  for  personal  injuries  by  being 
thrown  from  a  horse.  Judgment  dismissing  appeal  advised. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Harold  J.  Qninlan  for  respond-     time  and  by  the  same  accident,  during 

the  continuance  of  such  incapacity  not 
to  exceed  the  period  prescribed  by  law. 
Kaiser  v.  Pinney,  1  Conn.  Comp.  Dec 
562;  Fasulo  v.  Andrew  B.  Hendryx  k 
Co.  1  Conn.  Comp.  Dec.  29;  Swanson  v. 
Sargent  &  Co.  1  Conn.  Comp.  Dec.  433; 
Foley  V.  A.  T.  Demarest  ft  Co.  1  Ccmn. 
Comp.  Dec.  661;  Batch  v.  Groton,  1 
Conn.  Comp.  Dec.  177 ;  Earle  v.  Hights- 
town  Rug  Co.  87  N.  J.  L.  J.  87;  Greorge 
W.  Helme  Co.  v.  Middlesex  Common 
Pleas,  84  N.  J.  L.  631,  87  AtL  72,  4  N. 
C.  C.  A.  674;  Fredenburg  v.  Empire 
United  R.  Co.  168  i^p.  Div.  618, 154  N. 
Y.  Supp.  351,  9  N.  C.  C.  A.  773;  Orlando 
V.  F.  Ferguson  &  Son,  90  N.  J.  L.  5^ 
—  A.L.R.  — ,  102  Atl.  155. 


ent. 

Mr.  Wilflon  H.  Pierce,  for  claimant : 

Under  the  provisions  of  §  7  of  the 
Workmen's  Compensation  Act  of  Con- 
necticut, as  amended  in  1917,  providing 
for  the  furnishing  of  medical  and  sur- 
gical aid  to  an  injured  employee  by  his 
employer,  appellant  owes  to  claimant 
the  legal  du^  of  providing  for  the  lat- 
ter an  artificial  leg. 

5  Keen,  Surgery,  pp.  801,  803-806; 
Kunasek  v.  New  York  Consol.  Card  Co. 
176  App.  Div.  135,  162  N.  Y.  Supp.  361. 

Claimant  is  entitled  to  compensation 
for  the  loss  of  his  leg,  and  also  com- 
pensation for  incapacity  from  the  in- 
jury to  his  shoulder,  caused  at  the  same 
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(9S  Conn.  t9, 

Wheeler,  J.»  delivered  the  opinion 
of  tlie  court : 

On  September  26, 1916,  the  claim- 
ant suffered  the  injuries  described 
below  by  being  thrown  from  a  horse. 
His  left  leg  was  so  lacerated  that  it 
had  to  be  amputated  above  the  knee. 
His  shoulder  was  so  injured  as  to 
cause  a  partial  incapacity  equal  to 
one  half  total  incapacity  from  the 
date  of  the  injury  to  the  time  of  the 
hearing.  May  9,  1917,  and  it  con- 
tinued thereafter.  The  commission- 
er included  in  his  award  compensa- 
tion at  the  rate  of  $7.50  a  week  for 
182  weeks,  credit  to  be  taken  for 
pa3anents  already  made ;  also,  $3.75 
a  week  for  the  partial  incapacity 
resulting  from  an  injury  to  the 
shoulder,  to  continue  during  such 
incapacity,  not  to  exceed  the  time 
provided  by  law;  also,  $115,  being 
the  price  of  an  artificial  leg.  The 
respondent  appealed  from  so  much 
of  the  award  as  gave  compensation 
for  the  partial  incapacity  to  the 
shoulder  and  that  for  the  price  of 
an  artificial  leg. 

The  questions  submitted  on  the 
reservation  were  the  following:  (1) 
Whether  or  not  the  Workmen's 
Compensation  Act  of  the  state  of 
Connecticut  imposes  a  legal  duty 
upon  the  appellant  to  purchase  for 
the  appellee  an  artificial  leg  in  ac- 
cordance with  the  provisions  of  §  7 
of  part  B  of  that  act,  as  amended  in 

1917,  as  a  part  of  the  surgical  serv- 
ice and  aid  therein  provided  for.  (2) 
Whether  or  not,  under  the  provi- 
sions of  said  act,  upon  the  foregoing 
facts,  the  appellant,  respondent,  is 
legally  obliged  to  pay  to  appellee, 
claimant,  compensation  for  partial 
incapaci^  arising  from  the  injury 
to  claimant's  (appellee's)  shoulder, 
in  addition  to  the  specific  indemnity 
for  the  loss  of  the  appellee's  leg. 

In  Pranko  v.  William  SchoUhom 
Co.  93  Conn.  13,  104  Atl.  485,  just 
decided,  we  construed  §   11  (Rev. 

1918,  §  5331)  of  our  act  as  provid- 
ing one  form  of  compensation  dur- 
ing total  incapacity  and  another  for 
the  i)ermanent  loss  of  a  member  of 
the  body.  The  injury  to  the  shoul- 
der was  a  distinct  injury,  resulting 
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104  AtU  488.) 

in  partial  incapacity ;  tiie  loss  of  the 
leg  was  also  a  distinct  injury,  re- 
sulting in  total  incapacity.  For 
each  injury,  under  our  construction 
of  this  section,  the  injured  employee 
was  entitled  to  com-  , 

pensation.  The  fact  eomp^Mtion- 
that  each  injury  re-  ?jr?ota"*a»d 
suited  from  one  ac-  partial  i«eapa- 
cident  did  not  make  ***''• 
of  these  a  single  injury.  Nor  did 
the  act  intend  that  compensation 
for  the  loss  of  a  member  should 
be  in  lieu  of  all  compensation  for 
other  injuries  resulting  from  one 
accident.  The  superior  court  in 
New  Haven  county,  in  Foley  v.  De- 
marest  &  Company,  pointed  out  with 
great  force  that  a  contrary  con- 
struction, carried  to  its  logical 
conclusion,  might  limit  the  compen- 
sation in  a  case  of  total  incapacity 
to  practically  nothing.  As  that 
court  said:  "An  injury  attended 
with  blood  poisoning  might  inca- 
pacitate for  an  entire  year,  and  the 
injured  person  would  be  entitled  to 
compensation  for  that  period,  pro- 
vided no  amputation  were  neces- 
sary; but,  if  such  injury  was  attend- 
ed with  the  loss  even  of  a  small  toe 
or  the  phalanx  of  the  fourth  finger, 
compensation  would  be  limited  to 
from  six  to  thirteen  weeks."  Our  act 
does  not  permit  double  compensa- 
tion, and  hence  the  trial  court  was 
correct  in  making  these  awards  con- 
secutive ;  the  award  for  the  total  in- 
capacity to  precede'  in  payment  that 
for  the  partial  incapacity. 

The  agreed  facte  on  the  reserva- 
tion f aU  far  short  of  those  found  by 
the  commissioner.  Who  furnished 
the  surgeon  does  not  appear  in  the 
agreed  statement,  nor  whether  he 
found  the  artificial  leg  "reasonable 
or  necessary."  The  commissioner 
found  as  a  fact,  upon  evidence,  that 
"surgical  aid"  included  an  artificial 
leg.  There  is  no  such  finding  in  the 
agreed  facte.  We  are  left  with  the 
bald  question  whether  surgical  aid 
or  service  includes  the  furnishing  of 
an  artificial  leg. 

There  is  no  specific  provision  for 
the  furnishing  of  medicines  or  any 
material  or  apparatus  required  by 
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the  physician.  Yet  it  is  clear  that 
all  these  are  included  in  the  tenn 
"medical  aid  or  service."  It  must 
also  be  clear  that  all  necessary 
bandages,  materials,  splints,  and  ap- 
paratus required  by  the  surgeon  in 
effecting  a  cure  are  included  under 
the  term  "surgical  aid  or  service." 
The  fact  is  that  §  7,  as  amended  by 
§  2  of  chapter  368  of  the  Public  Acts 
of  1917  (Rev.  1918,  §  5347),  is  gen- 
eral in  its  terms  and  purposely  so. 
In  the  New  York  act  (Consol.  Laws, 
chap.  67) ,  there  is  a  specification  of 
various  things  to  be  furnished.  We 
adopted  a  different  course,  and  in 
our  act  used  general  terms,  intend- 
ing, as  we  think,  to  include  all 
things  which  might  reasonably  fall 
within  its  provisions.  The  em- 
ployer is  required  to  furnish  the 
employee  a  physician,  and,  in  addi- 
tion, "such  medical  and  surgical  aid 
or  hospital  service  as  such  physician 
or  surgeon  shall  deem  reasonable  or 
necessary."  This  language  is  broad 
and  general.  "Medical  aid"  is  re- 
lief pertaining  to  the  science  of 
medicine.  And  "surgical  aid"  is  re- 
lief pertaining  to  surgery  or  used  in 
surgery.  Webster's  New  Int.  Diet. 
The  term  in  its  ordinary  significance 
is  not  limited  to  the  personal  service 
of  the  surgeon,  but  includes  all  the 
means  and  instrumentalities  used  in 
surgery  which  will  help  effect  a 
cure.  Splints  and  crutches  and  ap- 
paratus for  holding  the  limb  mani- 
festly are  brought  to  the  patient  by 
the  surgeon,  adjusted  by  him,  and 
usually  paid  for  directly  by  the  pa- 
tient. It  is  part  of  the  duty  of  the 
surgeon  to  prepare  the  stump  of  arm 
or  leg  for  the  artificial  arm  or  leg. 
It  is  a  part  of  his  duty  to  adjust  it. 
Why  give  the  patient  splints  to  hold 
the  bones  in  place  or  crutches  with 
which  to  walk,  and  regard  these  as 
used  in  surgery?  Why  supply  a 
glass  eye?  Because  it  is  the  every- 
day duty  of  the  surgeon  to  order 
these  things  for  his  patient,  and 
they  are  included  as  of  course  un- 
der "surgical  aid." 

;rSS?5S'iSlfir     There  is  no  differ- 

ence  in  prmciple  be- 
tween supplying  these  and  the  arti- 


ficial limb.  That  pertains  to  surgery 
and  is  used  in  surgery.  The  stump 
must  be  prepared  by  the  surgeon  to 
receive  the  artificial  limb,  and  that 
must  be  adjusted  to  the  stump  by 
the  surgeon.  The  only  difference 
between  the  crutch  and  the  artificial 
limb  is  that  the  latter  costs  more 
than  the  former. 

Our  act  contemplates  the  furnish- 
ing of  all  the  medical  and  surgical 
aid  that  is  reasonable  and  necessary. 
The  purpose  of  this  provision  is  to 
restore  the  injured  employee  to  a 
place  in  our  industrial  life  as  soon 
as  possible  by  the  use  of  all  medical 
and  surgical  aid  and  hospital  service 
which  the  ordinary  usages  of  the 
modem  science  of  medicine  and 
surgery  furnish.  Humanity  and 
economic  necessity  in  this  instance 
are  in  harmony  in  working  for  the 
accomplishment  of  the  individual 
and  of  the  public  welfare.  "Surgi- 
cal aid"  is  a  term  of  technical  sig- 
nificance and  has  an  established 
meaning  in  standard  works  on  sur- 
gery. The  duty  of  the  surgeon  does 
not  end  with  the  healing  of  the 
stump.  "As  soon  as  all  sensitive- 
ness has  left  the  end  of  the  bone,  an 
artificial  limb  should  be  fitted  and 
the  patient  urged  to  make  efforts  to 
use  the  extremity."  5  Keen's  Sur- 
gery, p.  951.  The  duty  of  the  surgeon 
continues  until  the  artificial  limb  is 
adjusted  and  the  patient  has  learned 
how,  with  the  help  of  the  surgeon, 
to  use  it  properly.  It  would  not  be 
questioned  that  the  entire  bill  of  the 
surgeon  for  his  services  would  fall 
under  the  head  of  "Surgical  Aid." 
It  would  be  difficult  to  justify  this 
expenditure,  as  well  as  that  for 
bandages  or  ointments  or  other  ma- 
terial used  by  the  surgeon  in  his 
treatment  of  the  patient,  and  not 
make  a  like  expenditure  for  the 
artificial  leg  in  connection  with 
which  these  things  were  used. 

The  comnussioner  notes  that,  as  a 
rule,  insurers  and  insurance  com- 
panies furnish  under  compensation 
acts  artificial  teeth,  eyes,  and  limbs 
when  required.  Undoubtedly,  the 
common  understanding  revolted  at 
the    failure    to    provide    the    only 


OLMSTEAD  v.  LAMPHIER. 

{9S  Conn.  tO,  104  AtL  4S8.) 


545 


means  by  which  the  injured  em- 
ployee could  be  restored  to  the  ranks 
of  industry;  and  perhaps  those  in 
interest  also  hltd  in  mind  the  small 
cost  of  an  artificial  limb  and  the 
fact  that  the  compensation  awarded 
by  our  act  was  much  less  than  in 
many  other  jurisdictions, — a  fact 
due  in  some  measure  to  the  complete 
aid  which  the  act  gives  to  the  cure 
of  the  injured. 

Judgment  is  advised,  in  accord- 
ance with  the  foregoing  opinion, 
dismissing  appeal.  In  this  opinion 
the  other  Judges  concurred,  except 
Prentice,  Ch.  J.,  who  dissented  as 
to  the  artificial  leg. 

Prentice,  Ch.  J.,  dissenting: 
I  am  unable  to  concur  in  that  por- 
tion of  the  majority  opinion  which 
approves  of  the  commissioner's 
allowance  for  an  artificial  leg  as 
one  justified  by  the  provision  of 
the  statute  requiring  an  employ- 
er to  furnish  an  injured  em- 
ployee such  surgical  aid  as  the  at- 


tending physician  or  surgeon  shall 
deem  reasonable.  To  my  thinking 
the  provision  of  artificial  limbs  for 
the  improvement  of  physical  efii- 
ciency  following  such  repair  of  the 
consequences  of  injuries  received  as 
the  circumstances  will  permit  lies 
outside  the  sphere  of  the  surgeon's 
professional  activities  as  that 
sphere  is  commonly  understood  and 
established  by  actual  practice.  Such 
provision,  as  I  understand  it,  par- 
takes of  the  character  of  mechani- 
cal, rather  than  surgical,  aid.  I  am 
further  of  the  opinion  that  if  it  was 
the  legislative  intent  to  impose  the 
burden  of  supplying  such  appliances 
upon  the  employer,  more  appro- 
priate and  certain  language  to  that 
end  would  have  been  employed  and 
some  attempt  made  to  assure  the  use 
of  the  money  exacted  of  the  employ- 
er for  the  purpose  intended  and  to 
prevent  its  diversion  to  other  pur- 
poses or  squandered  as  the  employee 
may  prefer. 


ANNOTATION. 


Woriaiien's  compensatJont  Ualnlity  of  employer  cr  iMttranoe  company  for 
medical  and  hoq>kal  aid  furnished  to  injored  employee. 


H'fith  some  exceptions  noted  below. 
Compensation  Statutes  generally  con- 
tain provisions  with  reference  to  the 
furnishing  by  the  employer  or  insur- 
ance carrier  of  necessary  medical  and 
surgical  aid  to  injured  employees. 
The  employer  is  given  the  privilege, 
however,  in  the  first  instance,  of  se- 
lecting the  physician  or  hospital  to 
render  the  necessary  service,  and  the 
employee  may  select  his  own  physician 
or  hospital  only  where,  after  proper 
notice,  the  employer  refuses  or  fails 
to  furnish  it. 

Thus,  the  intent  of  the  compensation 
act  obviously  is  that  the  employer 
shall,  in  the  first  instance,  have  the 
right  to  designate  and  select  the  physi- 
cians who  are  to  give  treatment  to  the 
employee;  the  latter  is  authorized  to 
make  his  own  selection  at  the  expense 
of  the  employer,  only  where  the  em- 
ployer has  neglected  or  refused  to  pro- 
vide the  necessary  service.  Leadbet- 
7  A.L.R.— 85. 


tor  V.  Industrial  Acci«  Gonunission 
(1918)  —  CaL  — ,  177  Pac.  449. 

So,  although  an  injured  employee  is 
entitled  to  medical,  surgical,  and  oth- 
er necessary  treatment  for  sixty  days 
after  the  accident,  at  the  expense  of 
the  employer,  the  employer  has  the 
right  to  select  the  attending  physician 
and  the  hospital.  Junk  v.  Terry  &  T. 
Co.  (1917)  176  App.  Div.  866, 168  N.  Y. 
Supp.  886. 

''It  is  only  where  the  employer  fails 
to  provide  a  physician  after  a  request 
by  the  employee  that  the  latter  may 
employ  a  physician  at  the  expense  of 
his  employer.''  Goldilam  v.  Kazemier 
&  Uhl  (1917)  181  App.  Div.  140,  168 
N.  Y.  Supp.  87. 

An  employer  is  liable  for  medical 
and  hospital  services  during  the  re- 
maining twenty  days  of  the  three-week 
period,  where,  within  twenty-four 
hours  after  the  accident,  he  was  noti- 
fied of  it,  told  where  the  workman  was. 
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and  that  he  desired  aid,  but  at  no  time 
furnished,  or  offered  to  furnish,  work- 
man any  free  medical  or  hospital  serv- 
ices or  medicine  for  his  injury.  GAGE 
V,  PoNTiAC  State  Hospital  (reported 
herewith)  ante,  533. 

The  word  "furnish,"  as  used  in  the 
Massachusetts  act,  was  defined  in 
Panasuk's  Case  (1914)  217  Mass.  589, 
105  N.  E.  368,  5  N.  C.  C.  A.  688,  as 
meaning  "something  more  than  a  pas- 
sive willingness  to  respond  to  a  de- 
mand. It  implies  some  degree  of  ac- 
tive effort  to  bring  to  the  injured  per- 
son the  required  humanitarian  relief." 

These  words  import,  again  says  the 
Massachusetts  court  in  Ripley's  Case 
(1918)  229  Mass.  302,  118  N.  E.  638, 
"that  some  arrangement  must  be  made 
in  advance  in  the  ordinary  case,  or 
at  least  that  someone  be  at  hand  with 
authority  to  make  the  arrangement  for 
medical  relief." 

Of  course,  the  employer  cannot  be 
held  liable  for  medical  services  in  a 
case  in  which  he  has  no  knowledge  at 
all  that  such  services  are  required. 

Thus,  there  does  not  rest  upon  the 
employer  a  duty  to  tender  or  supply 
additional  medical  treatment  where 
the  only  knowledge  which  he  possessed 
of  the  need  of  such  treatment  was  a 
letter  received  from  the  employee  in 
which  there  was  a  clear  inference  that 
the  service  had  already  been  rendered, 
and  the  ^nployee  was  merely  inter- 
ested in  knowing  whether  or  not  the 
insurance  company  would  pay  the  bill. 
Leadbettor  v.  Industrial  Acci.  Commis- 
sion (Cal.)  supra. 

And  under  the  Texas  act  an  injured 
employee  cannot  recover  for  medical 
aid  where  the  insurer  was  not  notified 
of  the  injury  and  given  an  opportunity 
to  furnish  his  own  physician.  Ameri- 
can Indemnity  Co.  v.  Nelson  (1918)  — 
Tex.  Civ.  App.  — ,  201  S.  W.  686. 

But  the  employer  is  not  in  a  position 
to  claim  that  there  was  no  demand  for 
medical  assistance,  where  he  knew 
that  the  injured  employee  was  in  the 
hospital  and  paid  the  bill  there.  Jank 
v.  Terry  &  T.  Co.  (1917)  176  App.  Div. 
855,  163  N.  Y.  Supp.  836. 

As  a  result  of  the  privilege  given 
the  employer  of  selecting  the  physi* 
cian  or  hospital  to  c%re  for  the  in« 


jured  employee,  it  necessarily  follows 
that  the  employer  cannot  be  held  lia- 
ble in  a  case  in  which  the  employee 
refuses  unreasonably  to  accept  the 
services  of  the  designated  physician 
or  hospital. 

Thus,  an  employer  is  not  liable  for 
the  services  of  a  physician  who  at- 
tended an  injured  employee,  when  the 
latter  arbitrarily  refused  to  accept  the 
services  of  a  prominent  physician  and 
surgeon  who  had  been  provided  by  the 
defendant,  and  who  attended  the  in- 
jured employee  for  several  days  imme- 
diately following  the  injury.  Keigher 
v.  General  Electric  Co.  (1916)  173 
App.  Div.  207,  158  N.  Y.  Supp.  939. 

So,  an  employee  is  not  entitled  to  an 
award  for  hospital  services,  where  he 
went  to  a  hospital  of  his  own  choosing, 
although  the  employer's  physician  had 
directed  him  to  go  to  another  hospital, 
and  had  given  him  in  writing  the  ad- 
dress of  such  other  hospital.  Cella  v. 
Industrial  Acci.  Commission  (1918) 
—  Cal.  App.  — ,  177  Pac.  490. 

And  there  can  be  no  award  for  medi- 
cal attendance  in  a  case  in  which  the 
injured  employee  did  not  seek  aid  from 
the  employer,  but  secured  a  physician 
of  his  own  choosing.  Swift  &  Co.  v. 
Industrial  Commission  (1919)  28ft  HI. 
182,  123  N.  E.  267. 

Under  the  Nebraska  act,  an  employ- 
er who  offers  to  furnish,  without 
charge,  to  an  injured  employee  the  rea- 
sonable services  of  a  competent  physi- 
cian, and  medicine  as  and  when  need- 
ed, and  within  the  value  and  for  the 
time  contemplated  by  the  act,  cannot 
be  held  liable  for  such  services  by 
such  employee,  who  has  refused  the 
offer  of  the  employer  and  obtained 
services  and  medicine  elsewhere. 
Radil  v.  Morris  &  Co.  (reported  here- 
with) ante,  539. 

Under  the  Massachusetts  act  an  em- 
ployee cannot  recover  for  the  services 
of  a  physician  called  by  him,  where 
the  company  had  posted  notices  that 
only  the  services  of  certain  physicians 
would  be  paid  for,  and  the  employee 
could  read  and  understand  the  no- 
tices; and  it  is  immaterial  that  the 
charges  of  the  physician  called  by  the 
employee  were  reasonable.     Pecott's 
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Case  (1916)  223  Mass.  546,  112  N.  E. 

217. 

So,  too,  the  insurer  is  not  liable  for 
the  services  of  a  physician  selected  by 
the  employee  where  it  had  made  ar- 
rangements with  a  hospital  to  furnish 
to  employees  injured  in  the  course  of 
their  work  necessary  medical  and 
physical  treatment,  and  notices  to  this 
effect  were  posted  conspicuously  in 
different  places  in  the  factory  of  the 
insured  employer,  and  the  employee 
immediately,  upon  being  injured,  was 
urged  to  go  to  the  designated  hospital. 
Re  Davidson  (1917)  228  Mass.  257, 117 
N.  E.  310. 

An  employee  is  not  entitled  to  hos- 
pital expenses,  where,  after  spending 
some  time  in  an  emergency  hospital  to 
which  he  was  first  taken  after  the  in- 
jury, he  went  to  a  hospital  of  his  own 
selection,  although,  upon  complaining 
to  the  employer,  the  latter  offered  to 
take  him  to  another  hospital.  Junk  v. 
Terry  &  T.  Co.  (1917)  176  App.  Div. 
855, 163  N.  Y.  Supp.  836. 

In  a  few  exceptional  cases  the  in- 
jured employee  has  been  held  entitled 
to  an  award  for  the  services  of  a  physi- 
cian or  hospital  of  his  own  selection, 
notwithstanding  the  employer  has  des- 
ignated otherwise. 

Thus,  an  injured  employee  is  justi- 
fied in  going  to  a  family  physician  for 
treatment,  where  he  was  dissatisfied 
with  the  advice  given  him  by  the  sur- 
geon first  selected  by  the  insurance 
company,  and»  after  being  directed  to 
go  to  another  surgeon,  finds  the  sur- 
geon thus  suggested  to  be  out  of  town. 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Pillsbury  (1916)  170  Cal.  767, 151  Pac. 
419,  11  N.  C.  C.  A.  426. 

So,  although  a  workman  is  not  per- 
mitted generally  to  select  his  own 
physician  or  hospital,  but  is  required 
to  accept  that  which  is  provided  for 
him  by  the  employer,  yet,  in  the  case 
of  an  ignorant  foreigner,  unable  to 
read,  write,  or  understand  the  English 
language,  who  was  not  informed  as 
to  what  he  should  do  in  case  of  injury, 
the  employer  will  be  required  to  pay 
the  physician  to  whom  he  went,  for 
necessary  service  rendered  him.  Pana- 
suk's  Case  (1914)  217  Mass.  589,  105 
N.  E.  368,  5  N.  C.  C.  A.  688. 


The  right  of  an  injured  employee  to 
procure  medical  and  surgical  treat- 
ment for  himself  at  the  expense  of  the 
employer  exists  under  the  Wisconsin 
act  for  the  reasonable  time  after  the 
injury  required  to  afford  the  employer 
opportunity  to  exercise  his  privilege; 
it  is  then  suspended  if  the  employer 
exercises  such  privilege,  but  revives 
and  relates  back  to  the  time  of  sus- 
pension if  necessary  if  the  employer 
unreasonably  neglects  or  refuses  to 
exercise  such  privilege.  Milwaukee  v. 
Miller  (1913)  154  Wis.  652,  L.R,A. 
1916A,  1,  144  N.  W.  188,  Ann.  Cas. 
1915B,  847,  4  N.  C.  C.  A.  149. 

In  cases  of  pressing  emergency  an 
employee  may  procure  medical  or  hos- 
pital services  at  the  employer's  ex- 
pense without  notifying  the  employer. 

Thus,  in  GAGE  v.  Pontiac  State  Hos- 
pital (reported  herewith)  ante,  533, 
the  court  held  that  the  employer  was 
liable  for  services  rendered  to  an  in- 
jured employee  where  he,  upon  reach- 
ing home  after  the  injury,  was  not  in 
a  physical  or  mental  condition  to  act, 
and  his  wife  did  not  know  that  he  had 
been  injured,  but  believed  that  he  was 
sick,  and  summoned  the  family  physi- 
cian, who  hurried  the  workman  to  a 
hospital.  Where  he  was  immediately 
operated  upon  for  strangulated  hernia, 
and  the  evidence  showed  that  had 
there  been  the  delay  incident  upon 
notifying  the  employer  of  his  condi- 
tion, the  injury  might  have  been  fatal. 
The  court  said :  ''Unquestionably  that 
construction  of  the  statute  is  logical, 
and  the  adopted  rule  sound,  which  re- 
quires notice  and  opportunity  to  the 
employer  to  select  the  physician  and 
furnish  the  needed  service  during  the 
prescribed  three  weeks  before  the  in- 
jured party  can  secure  the  same  at  the 
employer's  expense,  but  in  the  many 
complications  which  arise  in  industrial 
activities  it  is  not  an  unreasonable  or 
strained  construction  of  the  statute,  in 
view  of  its  purpose,  to  recognize  as 
inferable  exceptions  in  extraordinary! 
cases  where  the  surrounding  circum- 
stances and  critical  condition  of  the 
injured  party  present  emergencies  or 
exigencies  demanding  prompt  action, 
which  reasonably  warrant  the  injured 
party  in  securing  the  then-needed  serv* 
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ice  at  the  employer's  expense  without 
first  giving  notice  and  opportunity  to 
furnish  or  offer  the  same.  Such  cases 
are,  of  course,  distinctively  exception- 
al and  consequently  rare.  Where  such 
exception  is  claimed,  the  question  of 
a  pressing  necessity  demanding  and 
excusing  prompt  action  before  reason- 
able time  for  notice  and  opportunity 
thereafter  for  the  employer  to  act  be- 
comes primarily  an  issue  of  fact.'' 

In  one  case  a  question  as  to  the  lia- 
bility for  the  services  of  a  nurse  as 
distinct  from  medical  services  was 
raised. 

Thus,  the  Wisconsin  statute  does  not 
provide  for  a  separate  allowance  for 
the  expense  of  a  nurse  as  such ;  during 
the  ninety-day  period  in  which  the  in- 
jured employee  is  entitled  to  the  serv- 
ices of  a  physician,  an  allowance  for 
services  of  a  nurse  may  be  made  only 
as  a  part  of  reasonably  necessary  med- 
ical and  surgical  treatment,  proved  to 
be  such  by  the  physician  and  surgeon 
in  attendance;  after  the  ninety-day 
period,  expense  for  services  of  a  nurse 
is  not  chargeable  to  the  employer  ex- 
cept as  reflected  in  the  allowance  of 
the  maximum  percentage  of  disability 
indemnity.  Milwaukee  v.  Miller  (Wis.) 
supra. 

The  decision  in  Olmstead  v.  Lam- 
PHIER  (reported  herewith)  ante,  542, 
to  the  effect  that  the  "surgical  aid"  to 
which  an  injured  employee  is  entitled 
under  the  Connecticut  act  includes  an 
artificial  limb  if  such  an  appliance  is 
neecssary,  should  be  compared  with 
the  decision  of  the  appellate  division 
of  the  supreme  court  of  New  York  in 
Kunasek  v.  New  York  Consol.  Card  Co. 
(1916)  176  App.  Div.  135,  162  N.  Y. 
Supp.  361,  in  which  it  was  held  that 
an  employer  cannot  be  required  to  fur- 
nish an  artificial  arm  for  an  employee 
since  such  an  artificial  arm  cannot  be 
considered  as  included  in  the  phrase 
"apparatus'^  as  used  in  §  13  of  the 
New  York  act,  providing  that  the  em- 
ployer shall  properly  provide  for  an 
injured  employee  such  medical  or  sur- 
gical attendance  or  treatment,  nurse 
and  hospital  services,  medicines, 
crutches,  and  apparatus  as  may  be  re- 
quired or  requested  by  the  employee. 
It  is  to  be  noted  that  the  language  in 


the  Connecticut  statute  is  very  gen- 
eral, while  that  of  the  New  York  stat- 
ute specifies  particularly  the  kind  of 
service  to  be  rendered  to  the  injured 
employee. 

The  Pennsylvania  statute  provides 
that  if  the  employee  shall  refuse  rea- 
sonable surgical,  medical,  and  hospital 
services,  etc.,  tendered  to  him  by  his 
employer,  he  shall  forfeit  all  right  to 
compensation  for  any  injury  or  for  any 
increase  in  his  incapacity  shown  to 
have  resulted  from  such  refusal.  Un- 
der this  provision  it  was  held  in  Neary 
V.  Philadelphia  &  R.  Coal  &  I.  Co. 
(1919)  264  Pa.  221,  107  Atl.  696,  that 
an  employee's  right  to  compensation  is 
not  affected  by  his  act  in  putting  him- 
self in  charge  of  his  own  physician 
after  receiving  the  services  of  the 
employer's  physician  for  a  number  of 
days,  where  there  was  no  evidence  at 
all  that  his  incapacity  was  in  any  way 
increased  by  the  change  of  physicians. 

The  statutes  usually  fix  a  time  limit 
within  which  the  employer  is  required 
to  furnish  medical  aid  to  the  employee. 

Thus,  the  Industrial  Accident  Board 
cannot  make  an  allowance  for  medical 
and  hospital  services  for  more  than 
three  weeks  after  the  accident.  Mc- 
Mullen  V.  Gavette  Constr.  Co.  (1918) 
200  Mich.  203,  166  N.  W.  1019. 

So,  under  the  Nebraska  act  an  in- 
jured employee  is  not  entitled  to  medi- 
cal expenses  after  the  first  three  weeks 
after  the  injury,  although  such  medi- 
cal expenses  were  subsequently  in- 
curred after  blood  poisoning  had  de- 
veloped from  the  wound.  Epsten  v. 
Hancock-Epsten  Co.  (1917)  101  Neb. 
442,  163  N.  W.  767, 15  N.  C.  C.  A.  1067. 

After  the  thirty-day  period  no  obli- 
gation rests  upon  the  employer  to  fur- 
nish an  attending  physician,  and  the 
Industrial  Board  has  no  authority  or 
discretionary  power  by  which  it  may 
require  such  service  after  the  expira- 
tion of  said  period.  Re  Henderson 
(1917)  —  Ind.  App.  — ,  116  N.  E.  315; 
Born  &  Co.  v.  Durr  (1917)  —  Ind.  App. 
— ,  116  N.  E.  428. 

Under  the  Massachusetts  act  the 
medical  service  to  be  furnished  by  the 
employer  is  limited  to  two  weeks  after 
the  injury  or  incapacity  except  in  ^un- 
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usual  cases"  when,  in  the  discretion  of 
the  board,  it  may  be  extended. 

However,  the  case  of  an  employee 
who,  two  weeks  after  his  injury,  was 
able  to  go  from  his  own  home  to  that 
of  a  physician  for  treatment,  is  not  an 
'^unusual  case^'  within  the  meaning  of 
this  provision.  Huxen's  Case  (1917) 
226  Maaa.  292, 115  N.  E.  426. 

An  employer  may,  by  his  act^  obli- 
gate himself  to  pay  for  medical  serv- 
ices beyond  the  statutory  period. 

Thus,  the  statement  by  the  employ- 
er to  a  physician  to  take  the  injured 
employee  to  the  hospital,  give  him 
close  attention,  and  do  the  best  that 
can  be  done  for  him,  together  with 
the  employer's  knowledge  of  .the  seri- 
ous character  of  the  injury,  and  the 
apparent  solicitude  of  the  employer 
about  the  treatment  of  the  employee 
both  before  and  after  the  expiration 
of  the  thirty-day  period,  warrants  the 
inference  that  the  employer  intended 
to  be  liable  for  the  treatments  after 
such  thirty-day  period.  Re  Myers 
(1917)  —  Ind.  App.  — ,  116  N.  E.  314. 

So,  where  the  employer  duly  au- 
thorizes' treatment  by  a  physician  of 
an  injured  employee  beyond  the  first 
thirty  days  after  his  injury,  the  in- 
surance carrier  under  the  provisions 
of  the  Indiana  act  is  liable  therefor, 
and  such  claim  may  be  enforced  by  the 
physician  against  the  insurance  car- 
rier. Kirkoff  Bros.  &  McElwaine  v. 
MeCool  (1917)  —  Ind.  App.  — ,  116 
N.  E.  489. 

And  an  insurance  carrier  is,  under 
the  Indiana  statute,  liable  for  the  serv- 
ices of  a  physician  ^rendered  beyond 
the  first  thirty  days  after  the  injury 
by  authorization  of  the  employer, 
where  such  services  were  absolutely 
necessary  to  effect  a  cure.  Re  Kelley 
(1917)  —  Ind.  App.  — ,  116  N.  E.  306. 

In  a  case  i^hich  is  not  ''unusual" 
within  the  meaning  of  the  Massachu- 
setts act  requiring  the  insurer  to  fur- 
nish medical  services  after  the  first 
two  weeks'  period,  if  the  insurer 
agrees  to  pay  $1  a  visit  for  the  serv- 
ices of  a  physician,  and  the  latter,  with 
knowledge  of  this  offer,  continues  to 
render  service  to  the  injured  employee, 
he  does  so  upon  the  terms  offered  by 


the  insurer.  Huxen's  Case  (Mass.) 
supra. 

And  an  employer  cannot  escape  lia- 
bility for  services  which  could  have 
been  and  should  have  been  rendered 
to  the  employee  within  the  period, 
merely  by  delay  in  the  rendering  of 
such  service. 

Thus,  in  Re  Henderson  (1917)  — 
Ind.  App.  — ,  116  N.  E.  315,  the  court 
said:  "So,  if  in  this  case  the  Indus- 
trial Board  is  of  the  opinion  that  the 
evidence  before  it  shows  that  the 
^nergency  for  the  amputation  of  the 
employee's  foot  arose  before  the  ex- 
piration of  said  thirty-day  period,  and 
that  such  amputation  should  have 
been  and  could  have  been  performed 
before  the  expiration  thereof,  and  that 
the  employer  was  responsible  for  the 
delay  that  prevented  the  amputation 
before  the  expiration  of  such  period, 
the  board  would  be  authorized,  under 
the  section  of  the  act  in  question,  in 
holding  such  employer  liable  for  any 
surgical  or  hospital  service  and  sup- 
plies that  were  in  fact  furnished  or 
might  have  been  furnished  within  said 
period,  notwithstanding  the  employ- 
er's said  notice,  and  notwithstanding 
such  service  may  not  have  been  in 
fact  furnished,  until  after  the  expira- 
tion of  said  period." 

There  is  a  conflict  of  opinion  as  to 
the  time  when  the  period  within  which 
the  employer  must  furnish  medical  aid 
to  the  injured  employee  begins  to  run. 

Under  the  Indiana  act  the  employer 
is  liable  for  medical  and  hospital  serv- 
ices reasonably  required  by  an  in- 
jured workman  within  the  thirty-day 
period  after  the  happening  of  the  ''in- 
jury;" and  it  has  been  held  that  the 
"injury"  referred  to  in  this  provision 
means  the  occurrence  of  the  disability, 
and  not  merely  the  occurrence  of  the 
accident,  so  that  in  a  case  in  which 
the  employee  suffers  from  an  accident 
which  neither  he  nor  the  employer  be- 
lieves serious  enough  to  require  medi- 
cal aid  at  the  time,  but  thereafter  dis- 
ability results  therefrom,  the  employer 
may  be  liable  for  medical  aid  although 
the  thirty-day  period  has  elapsed  since 
the  accident.  Re  McCaskey  (1917)  — 
Ind.  App.  — ,  117  N.  E.  268,  15  N.  C.  C. 
A.  113;  John  A.  Shumaker  Co.  v.  Ken- 
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drew  (1918)  —  Ind.  App.  — ,  120  N.  E. 
722. 

In  the  latter  case,  the  court  said: 
"When  the  injury  resulting  from  an 
accident  is  such  that  both  the  injured 
employee  and  the  employer  at  the 
time  regard  and  treat  it  as  one  of  lit- 
tle or  no  consequence,  and  as  not  re- 
quiring the  attention  of  a  physician, 
and  as  not  of  the  kind  or  character 
contemplated  by  the  act,  and  later  de- 
velopments show  an  injury  which  does 
fall  within  the  scope  of  said  act,  and 
one  which  does  require  the  services 
of  a  physician  or  surgeon,  the  date  for 
computing  the  time  from  which  medi- 
cal attention  must  be  furnished  in 
such  a  case,  as  in  all  others,  is  the  date 
when  the  'injury'  develops  within  the 
meaning  of  the  act,  and  this  is  so  even 
though  the  development  of  such  an  in- 
jury is  delayed  thirty  days  or  more 
after  the  happening  of  the  accident 
which  causes  it." 

The  Massachusetts  act  expressly 
provides  that  the  period  begins  from 
the  time  of  the  injury  or  from  the  time 
of  the  incapacity,  if  the  incapacity 
does  not  immediately  develop  after  the 
injury.  Huxen's  Case  (1917)  226 
Mass.  292,  115  N.  E.  426. 

A  different  rule,  however,  prevails  in 
some  states. 

Thus,  the  three  weeks  after  the  ac- 
cident during  which  the  employer  is 
required  to  furnish  medical  and  hos- 
pital services  for  an  injured  employee 
begins  to  run  at  the  time  of  the  acci- 
dent, and  not  from  the  time  when  the 
seriousness  of  the  injury  becomes 
known  to  the  plaintiff.  McMullen  v. 
Gavette  Constr.  Co.  (1918)  200  Mich, 
203,  166  N.  W.  1019. 

So,  a  rule  of  the  Comnussion  that 
an  award  shall  include  medical  serv- 
ices for  two  weeks  after  the  "disabil- 
ity" is  inconsistent  with  the  statute 
which  provides  that  medical  services 
shall  be  rendered  for  two  weeks  after 
the  "injury."  McKenna's  Case  (1918) 
117  Me.  179,  103  Atl.  69, 

If  the  employer  has  furnished  medi- 
cal service  at  the  time  of  the  accident, 
he  is  not  liable  for  medical  services 
furnished  more  than  thirty  days  there- 
after, notwithstanding  there  later  de- 
veloped, as  a  direct  result  of  the  ac- 


cident, a  more  serious  condition,  which 
was  not  susceptible  of  diagnosis  and 
treatment  during  the  period  of  the  first 
attendance  of  the  physician.  John  A 
Shumaker  Co.  v.  Kendrew  (1918)  — 
Ind.  App.  — ,  120  N.  E.  722. 

The  approval  of  the  Industrial  Ac- 
cident Board  is  not  required  for  a  bill 
for  professional  attendance  by  a  physi- 
cian upon  an  employee  after  the  ex- 
piration of  the  two-week  period,  since 
the  Massachusetts  act  applies  in  no 
way  to  arrangements  for  professional 
attendance  between  a  physician  and 
an  employee,  for  which  the  employee 
is  liable  and  the  insurer  is  not.  Hol- 
land V.  Zeuner  (1917)  228  Mass.  142, 
117  N.  E.  1. 

Under  the  Illinois  statute,  the  total 
amount  which  can  be  awarded  for  first 
aid,  medical,  surgical,  and  hospital 
services,  is  the  sum  of  $200.  Butler 
Street  Foundry  &  Iron  Co.  v.  Indus- 
trial Bd.  (1917)  277  111.  70,  115  N.  E. 
122,  15  N.  C.  C.  A.  486;  Crescent  Coal 
Co.  V.  Industrial  Conmiission  (1918) 
286  lU.  102,  121  N.  E.  171. 

In  Villalobos  v.  Cudahy  Packing  Co. 
(1919)  105  Kan.  106,  181  Pac.  599.  an 
award  of  $150  for  doctor's  bills  and 
hospital  and  medical  bills  was  sus- 
tained where  the  hospital  and  medicine 
bills  amounted  to  $87,  and  one  physi- 
cian testified  that  charges  for  his  serv- 
ices would  probably  run  from  $50  to 
$75. 

The  burden  of  proof  to  establish  to 
reasonable  certainty  the  reasonable- 
ness of  charges  for  medical  and  sur- 
gical treatment  secured  by  the  em- 
ployee himself  is  upon  the  employee. 
Milwaukee  v.  Miller  (1913)  154  Wis. 
652,  L.R.A.1916A,  1,  144  N.  W.  188. 
Ann.  Cas.  1915B,  847,  4  N.  C.  C.  A.  149. 

A  number  of  cases  have  passed  upon 
the  manner  of  enforcing  an  award  for 
medical  and  hospital  bills. 

There  is  no  authority  in  the  New 
York  Compensation  Act  for  bringing 
a  separate  and  independent  action  to 
recover  necessary  medical,  surgical,  or 
hospital  services  to  an  injured  em- 
ployee, which  the  employer  has  failed 
to  furnish;  the  Industrial  Commission 
has  power  to  make  an  award  for  such 
services,  to  be  recovered  as  a  part  of 
the  compensation  awarded.     Semmen 
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V.  Butteriek  Pub.  Go.  (1917)  101  Misc. 
285,  lee  N.  Y.  Snpp.  998.  To  the  same 
effect  Goldflam*v.  Kazemier  &  Ubl 
(1917)  181  App.  Div.  140,  168  N.  ¥• 
Supp.  87. 

So,  a  physician  has  no  cause  of  ac- 
tion against  an  employer  for  services 
rendered  to  an  injured  employee,  al- 
though the  award  of  compensation  to 
the  employee  included  an  allowance 
for  the  physician's  services  and  the  in- 
jured employee  had  assigned  the  award 
to  the  physician.  Bloom  v.  Jaffe 
(1916)  94  Misc.  222,  157  N.  Y.  Supp. 
926. 

The  enforcement  of  any  claim  for 
compensation  or  for  services  of  a 
physician  in  attending  an  injured  em- 
ployee is  not  by  an  action  by  the  em- 
ployee or  by  the  physician,  but  by  an 
action  **to  be  instituted  by  the  Com- 
mission in  the  name  of  the  people  of 
the  state."  Hlrsch  v.  Zurich  General 
Acci.  &  Liability  Ins.  Co.  (1916)  97 
Misc.  360,  161  N.  Y.  Supp.  880. 

The  New  York  statute  does  not  pro- 
vide for  any  award  to  a  physician  who 
has  attended  an  injured  employee,  but 
it  merely  gives  him  a  lien  upon  the 
compensation  awarded  to  the  work- 
man. Bloom  V.  Jaffe  (N.  Y.)  supra. 

Where  a  hospital  brings  an  action 
against  employers  for  the  care  of  an 
injured  employee,  basing  the  action 
upon  contract,  it  cannot  rely  upon  thd 
terms  and  conditions  of  the  Compen- 
sation Act.  Homeopathic  Hospital  v. 
Chalmers  (1916)  94  Misc.  600,  157  N« 
Y.  Supp.  1000. 

So,  no  right  of  recovery  exists  un- 
der the  Illinois  statute  for  injuries  to 
the  workman,  because  of  the  failure 
of  the  employer  to  furnish  medical  or 
hospital  services,  since  no  such  right 
of  recovery  is  given  by  the  provisions 
of  the  statute.  Hill  v.  Kerens-Donne- 
wald  Coal  Co.  (1918)  210  111.  App.  560. 

So,  too,  an  employee  cannot  recover, 
under  the  Alaska  act,  for  the  em- 
ployer's neglect  to  furnish  him  timely 
and  sufficittit  surgical  aid  and  medical 
and  hospital  care,  since  injury  due  to 
such  neglect  does  not  arise  out  of,  and 
in  the  course  of,  the  emploionent. 
Ellamar  Min.  Co.  v.  Possus  (1918)  159 
C.  C.  A.  474,  247  Fed.  420. 

In  proceedings  to  recover  compen- 


sation under  the  Minnesota  act,  where 
the  joint  answer  of  the  employer  and 
insurer  alleged  that  defendants  were 
ready  and  willing  to  pay  plaintiff  the 
compensation  due  him  under  the  act, 
and  willing  to  pay  reasonable  hospital 
and  medical  expenses,  the  plaintiff  is 
not  obliged  to  prove  compliance  with 
the  provisions  of  the  act  necessary  to 
make  the  insurer  liable  directly  to  him, 
and  the  defendants  are  barred  from 
resisting  the  claim  for  medical  ex- 
penses set  up  in  the  complaint  on  the 
ground  that  their  own  physician  was 
ready  to  perform  the  services.  State 
ex  rel.  Globe  Indemnity  Co.  v.  District 
Ct.  (1917)  136  Minn.  147,  161  N.  W. 
391. 

A  number  of  cases  upon  various 
points  of  practice  and  procedure  fol- 
low: 

An  action  under  an  elective  act  ia 
based  on  contract  so  that  a  count  on 
the  act  and  one  on  a  contract  made  be- 
tween the  employer  and  employee  with 
reference  to  benefits  and  hospital  care 
may  be  joined  in  the  same  complaint. 
Ellamar  Min.  Co.  v.  Possus  (Fed.)  su- 
pra. The  court  distinguished  between 
the  Alaska  act  and  the  Washington 
act,  and  held  that  under  the  former 
act  any  recovery  for  failure  of  the  em- 
ployer to  take  proper  care  of  the  em- 
ployee after  his  injury  cannot  be  re- 
covered, in  a  count  based  on  the  act. 

In  the  absence  of  an  application  for 
reimbursement  for  expenditures  for 
funeral  services  the  Commission  has 
no  jurisdiction  to  make  an  allowance 
to  a  third  person  upon  the  sole  ground 
that  in  the  course  of  the  proceeding 
it  appeared  that  he,  a  stranger  to  the 
record,  had  made  such  disbursements. 
Western  Indemnity  Co.  v.  Industrial 
Acci.  Commission  (1917)  85  Cal.  App. 
104, 169  Pae.  261. 

An  award  cannot  be  made  ''for  serv- 
ices in  the  matter  of  the  funeral  and 
buriar*  of  a  deceased  workman  where 
there  is  nothing  whatever  in  the  rec- 
ord to  indicate  that  the  claimant  had 
paid,  or  become  liable  for  the  payment 
of,  any  part  of  any  funeral  expenses, 
or  had  ever  made  any  claim  to  that 
effect.  Tirre  v.  Bush  Terminal  Co. 
(1916)  172  App.  Div.  886,  158  N.  Y. 
Supp.  888,  12  N.  C.  C.  A.  64. 
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So,  under  the  California  act,  an 
award  of  physician's  fees  to  be  paid 
by  the  employer  or  insurer  "to  the  per- 
sons entitled  to  receive  the  same"  is 
invalid^  since  it  does  not  fix  the  amount 
to  be  paid  nor  the  names  of  the  per- 
sons entitled  thereto.  Pacific  Coast 
Casualty  Co.  v.  Pillsbury  (1915)  171 
Cal.  319, 153  Pac.  24. 

Since  the  fees  to  a  physician  award- 
ed under  the  Massachusetts  act  are  to 
be  fixed  by  a  committee  of  arbitration 
in  case  of  disagreement,  it  seems  to 
follow  necessarily  from  the  terms  of 
the  act  that  where  the  physician  is  a 
party  interested  in  that  matter,  he  may 
be  a  party  to  the  proceeding.  Huxen's 
Case  (1917)  226  Mass.  292,  115  N.  E. 
426. 

In  an  employee's  proceeding  for 
compensation,  issues  upon  a  contract 
between  the  insurer  and  the  hospital 
and  doctors,  to  which  the  employee 
was  not  a  party,  have  no  place.  Hull 
V.  United  States  Fidelity  &  G.  Co. 
(1918)  102  Neb.  246,  166  N.  W.  628. 

The  mere  fact  that  an  injured  em- 
ployee did  not  pay  a  hospital  for  serv- 
ices rendered  to  him  during  the  first 
two  weeks  after  the  accident,  for 
which,  under  the  Compensation  Act, 
the  insurer  is  liable,  is  not  evidence 
that  he  elected  to  proceed  under  the 
act,  where  he  did  not  refuse  to  pay 
for  those  services,  had  never  been 
asked  to  pay  for  them,  and  it  did  not 
appear  that  the  hospital  authorities 
ever  regarded  him  as  responsible 
therefor.  Wahlberg  v.  Bo  wen  (1918) 
229  Mass.  835,  118  N.  E.  645. 

The  fact  that  4^he  insurance  carrier 
paid  the  doctors  and  the  infirmary 
does  not  estop  him  from  setting  up 
the  contention  that  no  claim  for  com- 
pensation had  been  filed  unless  the 
payment  was  made  with  some  repre- 
sentation by  him  justifying  the  claim- 
ant in  a  belief  that  his  claim  had  been 
filed  or  would  be  filed  with  the  Com- 
mission. Twonko  V.  Rome  Brass  & 
Copper  Co.  (1918)  224  N.  Y.  263,  120 
N.  E.  638. 

Neither  the  payment  by  the  em- 
ployer of  the  physician's  bill  for  at* 
tendance  during  the  first  two  weekB  of 
disability  after  the  accident,  nor  an 
agreement  between  the  employer  and 


the  employee  that  there  shall  be  ''no 
compensation,"  can  properly  be  called 
an  agreement  such  as  nmy  be  reviewed 
by  the  court  of  conmion  pleas  under 
the  authority  of  paragraph  21st  of  the 
New  Jersey  act,  on  the  ground  that 
the  incapacity  of  the  injured  ^nployee 
had  subsequently  increased  or  dimin- 
ished. Benjamin  &  Johnes  v.  Brabban 
(1917)  90  N.  J.  L.  355,  103  AtL  688, 
affirmed  for  reasons  given  below  in 
(1919)  92  N.  J.  L.  508,  105  AtL  717. 

An  award  of  compensation  is  not 
vitiated  by  the  inclusion  of  a  gratui- 
tous suggestion  or  recommendation 
that  the  employer  render  to  the  em- 
ployee certain  medical  service  in  ex- 
cess of  that  required  by  the  statute  to 
be  furnished.  Marshall  v.  Ransome 
Concrete  Co.  (1917)  33  CaL  App.  782, 
166  Pac.  846. 

In  State  ex  rel.  Griffiths  v.  Superior 
Ct.  (1916)  92  Wash.  44,  159  Pac.  101, 
the  supreme  court  authorized  the 
printing  of  a  proposed  initiative  meas- 
ure upon  the  ballot,  which  measure 
provided  that  surgical  and  hospital 
services  of  injured  employees  should 
be  provided  for  out  of  the  state  insur- 
ance fund. 

The  Indiana  statute  authorizes  an 
appeal  from  an  order  of  the  Industrial 
Board  allowing  and  approving  the 
claim  of  a  physician  for  services. 
Kirkoff  Bros.  &  McElwaine  v.  McO>ol 
(1917)  —  Ind.  App.  — ,  116  N.  E.  489. 

And  under  the  California  act  an 
award  for  medical  bills  for  claims  to 
be  approved  by  the  Commission  is  not 
a  final  judgment  subject  to  review  in 
the  court.  Garratt-Callahan  Co.  v.  In- 
dustrial Acci.  Commissdon  (1915)  171 
CaL  334,  153  Pac.  239. 

The  finding  of  the  Industrial  Acci- 
dent Board  that  the  employer  or  in- 
surer had  made  no  provision  to  fur- 
nish medical  treatment  for  the  injux^ 
employee  must  be  accepted  as  a  fact 
if  there  was  any  evidence  by  which 
to  support  it.  Ripl^s  Case  (1918) 
229  Mass.  302,  118  N.  £.  638. 

In  a  few  statutes  there  are  no  pro- 
visions with  reference  to  the  payment 
of  medical  or  hospital  bills  for  an  in- 
jured employee. 

The  Kansas  act  contemplates  no  al- 
lowance on  account  of  medical  attend- 
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ance  except  where  a  workman  dies  as 
a  result  of  his  injuries  leaving  no  de- 
p^dents.  Cain  v.  National  Zinc  Co. 
(1915)  94  Kan.  679, 146  Pac.  1165,  14S 
Pac.  251. 

A  similar  rule  prevailed  in  New  Jer- 
sey prior  to  the  amendment  of  1914. 
Central  R.  Co.  v.  Kellett  (1914)  86  N. 
J.  L.  84,  90  Atl.  1005,  5  N.  C.  C.  A.  529 ; 
Taylor  v.  Seabrook  (1915)  87  N.  J.  L. 
407,  94  Atl.  399,  11  N.  C.  C.  A.  710; 
Hammill  v.  Pennsylvania  R.  Co.  (1915) 
87  N.  J.  L.  388,  94  Atl.  313. 

The  provision  of  the  Kansas  act 
that  "in  fixing  the  amount  of  the  pay- 
ment, allowance  shall  be  made  for  any 
IMtyment  or  benefits  which  the  work- 
man may  receive  from  the  employer 
daring  his  period  of  incapacity,"  au< 
thorizes  an  allowance  for  hospital 
charges  of  a  reasonable  amount  ac- 
taally  and  necessarily  incurred  for  the 
benefit  of  the  workman  and  paid  by 
the  employer.  Bundy  v.  Petroleum 
Products  Co.  (1918)  103  Kan.  40,  ~ 
AX.R.  — ,  172  Pac.  1020. 

So,  under  the  same  provision,  an 
allowance  for  hospital  charges-  and 
medical  attendance  of  a  reasonable 
amount  actually  incurred  by  the  em- 
ployer for  the  benefit  of  the  work* 
man  is  proper,  and  where  the  em- 
ployer has  been  rendered  liable  for 
8Qch  expenses,  the  court  is  justified  in 
ordering  a  stay  of  execution  until  the 
charges  are  paid  and  the  employer  re- 
leased   from    liability.    Gadberry    v. 


Hutchinson  Egg  Case  Filler  Co.  (1919) 
104  Kan.  72,  177  Pac.  834. 

Under  the  English  act  the  employer 
is  required  to  pay  hospital  or  medical 
expenses  only  in  case  of  the  death  of 
the  employee  leaving  no  dependents; 
under  such  circumstances  the  employ- 
er is  liable  for  the  reasonable  ex- 
penses of  medical  attendance  and 
burial,  not  exceeding  £10. 

Expenses  paid  by  an  employer  for 
treatment  given  to  an  injured  work- 
man at  a  hospital  may  be  deducted 
from  the  compensation  paid  to  the 
workman.  Suleman  v.  The  Ben  Lo- 
mond (1909;  County  Ct.)  126  L.  T.  Jo. 
(Eng.)  308,  2  B.  W.  C.  C.  499. 

Maintenance  and  medical  treatment 
received  by  an  injured  employee  in  a 
hospital,  which  were  subsequently 
paid  for  by  the  employer,  may  be  found 
to  be  a  benefit  received  by  the  em- 
ployee during  the  period  of  incapacity, 
for  which  deduction  may  be  made  from 
the  amount  of  compensation  payable. 
Sorensen  v.  Gaff  [1912]  S.  C.  1163,  49 
Scot.  L.  R.  896,  [1912]  2  Scot.  L.  T.  137, 
6  B.  W,  C.  C.  279. 

Under  the  Quebec  act  an  employer 
*  is  not  responsible  for  medical  aid  fur- 
nished  to  a  workman,  where  the  injury 
does  not  result  in  death,  but  if  he  vol- 
untarily  pays  out  money  for  that  pur- 
pose he  cannot  deduct  it  from  the 
amount  of  compensation  payable  to  the 
injured  employee.  St.  Maurice  Lum- 
ber Co.  V.  Gadorette  (1916)  Rap.  Jud. 
Quebec  26  B.  R.  410.  W.  M.  G. 


LINN  C.  EAGLE,  by  Next  Friend,  Appt, 

V. 

G.  M.  PETERSON  et  al. 

Arkansas  Supreme  Court -^  September  80,  1918* 

(136  Ark.  72,  206  S.  W.  55.) 

Evidence  —  ad  judieatiim  of  insanity  —  conclusiveness. 

1.  An  adjudication  of  lunacy  is  not  conclusive,  but  prima  facie  evidence 
only,  that  insanity  continues  up  to  the  time  of  making  a  subsequent  con- 
tract, and  one  dealing  vrith  the  lunatic  may  shove  that  at  the  time  of  mak- 
ing the  contract  he  had  sufficient  mental  capacity  to  make  it. 

[See  note  on  this  qttestion  beginning  on  page  568.] 
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Incompetent   person   —   contract   •— 
I     validity. 

'    2.  A  contract  by  an  insane  person  is 
voidable  only,  and  not  void. 
[See  14  R.  C.  L.  582.] 

—  ratification  of  contract. 

•3.  A  conveyance  by  an  insane  person 
may  be  ratified  by  him  after  he  is  re- 
stored to  reason. 

[See  14  R.  C.  L.  595.] 


Evidence  —  delay  in  suit  to  set  aside 

deed. 

4.  Delay  of  two  years  after  restora- 
tion to  sanity,  before  institution  of 
suit,  by  one  who  had  conveyed  prop- 
erty while  insane,  to  set  aside  the 
deed,  may  be  considered  upon  the 
question  of  confirmation  of  the  con- 
veyance. 


Appeal  by  plaintiff  from  a  decree  of  the  Lonoke  Chancery  Court 
(Martineau,  Ch.)  dismissing  the  complaint  in  a  suit  to  cancel  a  deed. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Williams  &  HoUoway  and 
Carmichael,  Brooks,  &  Rector,  for  ap- 
pellant: 

A  deed  made  by  an  insane  person  is 
void. 

Henry  v.  Pine,  28  Ark.  417;  George 
V.  St.  Louis,  L  M.  &  S.  R.  Co.  34  Ark. 
626;  Hull  v.  Louth,  109  Ind.  315,  58 
Am.  Rep.  405,  10  N.  E.  270;  Hovey  v. 
Hobson,  53  Me.  451,  89  Am.  Dec.  705; 
Pulaski  County  v.  Hill,  97  Ark.  450, 134 
S.  W.  973 ;  Langley  v,  Langley,  45  Ark. 
392;  Seawel  v.  Dirst,  70  Ark.  166,  66 
S.  W.  1058;  Burgess  v.  Pollock,  53 
Iowa,  278,  5  N.  W.  179,  36  Am.  Rep. 
218;  Boyd  v.  Boyd,  123  Ark.  134.  184 
S.  W,  838;  27  Cyc.  1211,  note;  Wire- 
bach  V.  First  Nat.  Bank,  97  Pa.  543,  39 
Am.  Rep.  821 ;  Riley  v.  Carter,  76  Md. 
581, 19  L.R.A.  489,  35  Am.  St.  Rep.  443, 
25  Atl.  667 ;  State  v.  Scott,  49  La.  Ann. 
253,  36  L.R.A.  732,  21  So.  271,  10  Am. 
Crim.  Rep.  58.5*,  Reaves  v.  Davidson, 
129  Ark.  88,  195  S.  W.  19. 

It  is  not  necessary  to  return  the  con- 
sideration, if  any  is  paid. 

Dexter  v.  Hall,  15  Wall.  9-28,  21  L. 
ed.  73-80;  Reaves  v.  Davidson,  129 
Ark.  88,  195  S.  W.  19;  Henry  v.  Fine, 
23  Ark.  417;  George  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  34  Ark.  613. 

Renunciation  further  than  bringing 
suit  is  not  necessary. 

Henry  v.  Fine,  23  Ark.  417;  Hull  v. 
Louth,  109  Ind.  315,  58  Am.  Rep.  405, 
10  N.  E.  270. 

Insanity  once  being  shown,  the  bur- 
den is  on  the  defendant  to  show  that 
the  deed  was  executed  during  a  lucid 
interval. 

•  7  Enc.  Bv.  "Insanity,"  459;  Dexter 
V.  Hall,  15  Wall.  9^28,  21  L.  ed.  73-79; 
Harding  v.  Handy,  11  Wheat.  103,  6  L. 
ed.  429;  Boyd  v.  Boyd,  123  Ark.  134, 
184  S.  W.  838;  Beaty  v.  Swift,  128  Ark. 
166,  184  S.  W.  442;  State  v.  Scott,  49 


La.  Ann.  253,  36  L.R.A.  732,  21  So.  271, 
10  Am.  Crim.  Rep.  585;  Graves  v. 
White,  4  Baxt.  38;  Kelly  v.  McGuire, 
15  Ark.  555;  Wadsworth  v.  Sharpsteen, 
8  N.  Y.  388,  59  Am.  Dec.  499;  Ricketts 
V.  JoUiff,  62  Miss.  440. 

An  insane  person's  rights  are  pro- 
tected over  those  of  bona  fide  purchas- 
ers for  value  without  notice. 

Hovey  v.  Hobson,  53  Me.  451,  89  Am. 
Dec.  705;  Philpot  v.  Bingham,  56  Ala. 
435 ;  Walker  v.  Winn,  142  Ala,  560, 110 
Am.  St.  Rep.  50,  30  So.  12,  4  Ann.  Cas. 
537;  American  Trust  &  Bkg.  Co.  v. 
Boone,  102  Ga.  202,  40  L.R.A.  250,  66 
Am.  St.  Rep.  167,  29  S.  E.  182;  Dewey 
V.  Allgire,  37  Neb.  6,  40  Am.  St.  Rep. 
468,  55  N.  W.  276 ;  Smith  v.  Ryan,  191 
N.  Y.  452, 19  L.R.A.(N.S.)  461,  123  Am. 
St.  Rep.  609,  84  N.  E.  402,  14  Ann.  Cas. 
505;  Dickerson  v.  Davis,  111  Ind.  433, 
12  N.  E.  145;  Voris  v.  Harshbarger,  11 
Ind.  App.  555,  39  N.  E.  521. 

Plaintiff  was  not  barred  by  laches. 

Tatum  V.  Arkansas  Lumber  Co.  103 
Ark.  251,  146  S.  W.  135;  Reaves  v.  Dav- 
idson, 129  Ark.  888,  195  S.  W.  19;  Mc- 
Evoy  V.  Tucker,  115  Ark.  430,  171  S. 
W.  888. 

Messrs.  Charles  A.  Walls  and  W.  A. 
Leach  for  appellees. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree 
of  the  chancery  court  in  the  case  of 
Victor  Daughtry,  as  next  friend  of 
Linn  C.  Eagle,  against  G.  M.  Peter- 
son, W.  H.  Young,  J.  y.  Fer^son, 
and  W.  C.  Ferguson.  The  object  of 
the  suit  yvas  to  annul  a  deed  execut- 
ed by  Linn  C.  Eagle  to  G.  M.  Peter- 
son in  March,  1912,  and  subsequent 
deeds  to  the  same  property  from 
Peterson  to  Young,  and  deeds  from 
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YouBg  to  the  Fergusons  to  a  part  of 
said  property.  Linn  C.  Eagle  owned 
a  large  quantity  of  lands  in  Lonoke 
county,  Arkansas,  which  he  inherit- 
ed from  his  father.  On  the  1st  day 
of  March,  1912,  Linn  C.  Eagle  con- 
veyed 240  acres  of  these  lands  to  G. 
M.  Peterson.  In  June,  1912,  Peter- 
son conveyed  the  land  to  W.  H. 
Young  for  a  consideration  of  $925. 
Young  subsequently  conveyed  a  part 
of  the  lands  to  J,  V.  Ferguson,  and 
a  part  of  them  to  W.  C.  Ferguson. 
The  lands  were  wild  and  unim- 
proved at  the  time  of  the  conveyance 
by  Eagle  to  Peterson.  Since  that 
time  a  county  road  has  been  laid  out 
across  them,  and  they  are  within  the 
boundaries  of  a  drainage  district 
which  has  greatly  increased  their 
value.  Linn  C.  Eagle  was  about 
thirty-two  years  old  at  the  time  he 
executed  the  deed  to  Peterson,  and 
had  been,  since  early  manhood,  a 
confirmed  drunkard  and  addicted  to 
the  use  of  morphine.  In  July,  1908, 
Linn  C.  Eagle  was  adjudged  insane 
by  the  probate  court  of  Lonoke 
county,  and  a  guardian  of  his  es- 
tate was  appointed.  There  being  no 
room  in  the  state  hospital  for 
nervous  diseases  for  him,  the  pro- 
bate court  ordered  Eagle  to  be  con- 
fined in  a  private  hospital  in  the 
city  of  Little  Rock.  Eagle  remained 
in  this  hospital  for  something  over 
two  months,  when  his  brother  pro- 
cured his  release  from  custody  from 
the  owner  of  the  hospital.  After  his 
discharge  from  this  private  hospi* 
tal,  Eagle  took  charge  of  his  own 
business  affairs  and  has  continued 
to  have  charge  of  them  ever  since. 
His  guardian  filed  his  final  account 
current  and  was  discharged  in  the 
year  1909. 

Evidence  was  adduced  by  Eagle 
tending  to  show  that  he  was  insane 
from  the  excessive  use  of  intoxicat- 
ing liquors  and  morphine  at  the 
time  he  executed  the  deed  to  Peter- 
son. On  the  other  hand,  evidence 
was  adduced  tending  to  show  that 
he  was  mentally  competent  to  trans- 
act business  at  that  time.  For  the 
reasons  given  in  the  course  of  the 
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opinion,  it  will  not  be  necessary  to 
abstract  this  testimony  in  detail. 

Peterson  was  in  the  employment 
of  Eagle  at  the  time  the  deed  was 
executed  to  him.  Soon  after  the  exe- 
cution of  the  deed  by  Eagle  to  Peter- 
son, Eagle  removed  to  the  state  of 
Oklahoma,  and  remained  there  until 
some  time  in  the  fall  of  1912,  when 
he  returned  to  his  old  home  in 
Lonoke  county.  On  his  return  he 
found  that  Peterson  had  left  there, 
and  his  whereabouts  have  since  been 
unknown. 

According  to  the  testimony  of 
Young,  Peterson  first  asked  him  $1,- 
500  for  the  land,  but  he  declined  to 
give  that  much.  They  finally  agreed 
on  $925,  which  was  about  one  half 
of  the  real  value  of  the  land.  Dur- 
ing their  negotiations  Peterson 
wrote  to  the  state  of  Oklahoma, 
where  Eagle  then  resided,  and  got 
his  affidavit  to  cure  a  defect  in  the 
title  of  the  land.  After  Eagle  re- 
turned, either  in  the  fall  of  1912  or 
in  the  spring  of  1913,  he  went  into 
the  bank  of  which  Young  was  cash- 
ier and  asked  to  see  the  affidavit 
which  he  had  made  in  regard  to  the 
title.  Young  showed  the  affidavit  to 
Elagle,  and  also  showed  him  the  deed 
which  he  had  received  to  the  land 
from  Peterson.  Eagle  told  Young 
that  the  sale  of  the  land  was  all 
right,  but  that  Peterson  owed  him 
some  money,  and  that  he  was  hunt- 
ing for  him  to  make  him  pay  it. 
Young  also  testified  that  he  had 
never  heard  that  Eagle  claimed  that 
fraud  had  been  practised  on  him 
with  regard  to  the  execution  of  the 
deed  until  after  the  suit  was 
brought. 

According  to  the  testimony  of 
Eagle,  his  mind  was  so  deranged  by 
the  excessive  use  of  whisky  and 
morphine  at  the  time  he  executed 
the  deed  to  Peterson  in  March,  1912, 
that  he  did  not  know  what  he  was 
doing.  He  thought  he  was  execut- 
ing to  Peterson  an  option  deed,  or 
was  giving  Peterson  the  power  to 
sell  the  land  for  him.  He  never  re- 
ceived any  compensation  from 
Peterson,  and,  according  to  his  own 
testimony  and  that  of  other  wit- 
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nesses,  it  was  well  known  that 
Peterson  did  not  have  any  money  at 
that  time.  It  was  shown  by  wit- 
nesses for  the  defendants  that  Peter- 
son had  some  money  at  the  time  the 
transaction  took  place.  Eagle  testi- 
fied that  he  signed  the  affidavit  to 
cure  a  defect  in  the  title,  thinking  it 
was  necessary  in  order  to  enable 
Peterson  to  sell  the  land  for  him. 
He  quit  the  use  of  morphine  in  Au- 
gust, 1912,  and  thereafter,  to  a 
great  extent,  also  quit  the  excessive 
use  of  whisky.  He  returned  to 
Arkansas  in  the  fall  of  1912  to  see 
about  his  affairs.  He  testified  that 
he  had  never  done  or  said  anjrthing 
to  ratify  the  sale  of  the  land  to 
Young,  and  that  Young  knew  that 
Peterson  had  never  had  money 
enough  to  buy  the  land  from  him, 
and  that  Young  told  him  that  he 
knew  Peterson  had  never  in  reality 
owned  the  land. 

The  record  shows  that  in  1908 
Linn  C.  Eagle  resided  in  Lonoke 
county,  and  that  he  was  adjudged 
insane  by  the  probate  court  and  or- 
dered to  be  confined  in  a  private  hos- 
pital. He  was  released  from  the 
hospital  in  about  two  months,  but 
there  was  never  any  order  of  the 
court  that  he  had  been  restored  to 
his  right  mind. 

Under  this  state  of  the  record  it  is 
earnestly  insisted  by  counsel  for  the 
plaintiff  that  an  adjudication  of  in- 
sanity substitutes  for  the  general 
presumption  of  sanity  a  presump- 
tion of  insanity,  and  that  contracts 
made  by  the  insane  person  before  he 
has  been  adjudged  to  be  restored  to 
reason  are  void,  and  not  merely 
voidable.  Hence  they  contend  that, 
under  the  facts  of  the  present  case, 
it  was  incompetent  to  show  that 
Eagle  was  capable  of  contracting 
at  the  time  he  executed  the  deed  to 
Peterson.  The  authorities  on  this 
point  are  in  conflict.  In  many  of 
the  states,  by  statute,  the  contracts 
of  a  person  who  has  been  judicially 
declared  insane  and  placed  under 
guardianship,  made  before  an  or- 
der that  such  person  has  been  re- 
stored to  his  right  mind,  are  abso- 
lutely void. 


There  is  no  statute  of  this  kind  in 
this  state. 

It  is  a  matter  of  conmion  observa- 
tion and  experience  that  many  per- 
sons who  are  insane  at  a  particular 
period  are  subsequently  restored  to 
their  right  mind.  Such  cases  are 
not  unusual,  and  the  return  of  rea- 
son may  be  anticipated  when  the 
cause  for  the  insanity  has  been  re- 
moved. We  think  ^j^,^^^^,^ 
the  true  rule  to  be  adjadieattoB  of 
that  an  adjudica-  i~iiiVi7e»e«.. 
tion  of  lunacy  is 
not  conclusive,  but  prima  facie,  evi- 
dence only,  and  that  a  person  who 
deals  with  the  supposed  insane  per- 
son may  show  that  at  the  time  the 
contract  was  made  he  had  sufficient 
mental  capacity  to  make  it.  Clark 
V.  Trail,  1  Met.  (Ky.)  35 ;  Parker  v. 
Davis,  63  N.  C.  (8  Jones,  L.)  460; 
Armstrong  v.  Short,  8  N.  C.  (1 
Hawks)  11 ;  Field  v.  Lucas,  21  Ga. 
447,  68  Am.  Dec.  465 ;  and  22  Cyc. 
1134;  and  see  Small  v.  Champeny, 
102  Wis.  61,  78  N.  W.  407;  also 
Miller  v.  Rutledge,  82  Va.  863,  1  S. 
E.  202 ;  Elston  v.  Jasper,  45  Tex. 
409 ;  and  Willwerth  v.  Leonard,  156 
Mass.  277,  31  N.  E.  299. 

In  the  case  of  Clark  v.  Trail,  su- 
pra, the  court  said :  "An  inquest  of 
lunacy,  or  of  unsoundness  of  mind, 
although  conclusive  evidence  of  the 
condition  of  the  party  at  the  date  of 
the  inquest,  is  only  prima  facie  evi- 
dence of  his  condition  at  a  subse- 
quent period.  Having  been  found  a 
lunatic,  the  law  presumes  the  state 
of  his  mind  to  continue  unchanged 
until  the  contrary  be  made  mani- 
fest. It  is  this  presumption  of  the 
law  that  makes  the  inquest  even 
pirima  facie  evidence  of  his  insanity 
at  a  subsequent  time.  Being  a  mere 
presumption,  it  may  be  repelled  by 
oral  testimony.  There  is  no  rule  of 
evidence  which  requires  another  in- 
quest to  be  found,  in  order  that  this 
presumption  may  be  thereby  re- 
butted.'' 

This  holding  is  in  accordance  with 
the  principles  of  the  common  law. 
Mr.  Justice  Blackstone,  in  his  Com- 
mentaries, states  the  doctrine  as 
follows:    "Idiots    and    persons    of 
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nonsane  memory^  infants,  and  per- 
sons under  duress  are  not  totally 
disabled  either  to  convey  or  pur- 
chase»  but  sub  modo  only,  for  their 
conveyances  and  purchases  are 
voidable,  but  not  actually  void." 
1  Cooley's  Bl.  Com.  p.  666, 
Chancellor  Kent  says:    "By  the 

ineompetent  common  law,  a  deed 
p«rM»ii-«ontr«ct  made  by  a  person 
-▼aiidity.  ^^^  compos  is  void- 

able only,  and  not  void."  2  Kent, 
Com.  14th  ed.  ♦451. 

Having  reached  the  conclusion 
that  the  inquisition  is  only  prima 
facie  evidence,  and  that  evidence 
contradictory  is  admissible,  it  re- 
mains for  us  to  decide  whether  or 
not  Eagle  was  mentally  incompe- 
tent to  contract  at  the  time  he  exe- 
cuted the  deed  to  Peterson  in  March, 
1912,  or,  if  so  mentally  incompe- 
tent at  that  time,  did  he,  after  his 
reason  was  restored,  ratify  and  con- 
firm the  contract? 

Under  the  doctrine  that  convey- 
ances of  insane  persons  are  void- 
able, and  not  void,  it  is  obvious  that 
such  instruments  are  subject  to  rati- 
fication as  well  as  disafiirmance,  and 

that  the  insane  per- 
son may,  when  re- 
stored to  sanity, 
ratify  or  confirm  the  conveyance 
which  he  made  while  insane.  George 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  34 
Ark.  613 ;  14  R.  C.  L.  595 ;  and  22 
Cyc.  1209. 

The  testimony  on  the  question  of 
the  mental  capacity  of  Eagle  to  exe- 
cute the  deed  to  Peterson  in  March, 
1912,  is  very  voluminous  and  is  in 
direct  and  irreconcilable  conflict. 
We  have  not  set  out  the  testimony 
on  this  point,  and  do  not  deem  it 
necessary  to  do  so,  for  if  it  be  as- 
sumed that  Eagle  was  mentally  in- 
competent when  he  executed  the 
deed  to  Peterson  to  the  property  in 
question,  it  is  quite  clear  from  the 
record  that  he  ratified  his  act  after 
he  became  sane.  That  Eagle  was 
restored  to  his  right  mind  in  the  fall 
of  1912  is  abundantly  shown  by  the 
record.    It  is  shown  by  both  the 
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testimony  of  Young  and  of  Eagle 
himself.  Their  testimony  only  con- 
flicts on  the  question  of  the  ratifica- 
tion of  the  deed.  Eagle  testified 
that  he  quit  using  morphine  in  Au- 
gust, 1912,  and  also  to  a  great  ex- 
tent, the  use  of  intoxicating  liquors. 
According  to  his  own  testimony,  he 
returned  to  Arkansas  that  fall,  and 
Young  admitted  to  him  that  he  knew 
Peterson  did  not  have  any  money 
with  which  to  purchase  the  land  and 
that  the  title  in  reality  was  in 
Eagle.  Young  flatly  denies  this, 
and,  on  the  other  hand,  states  that 
he  showed  to  Eagle  the  deed  of 
Eagle  to  Peterson,  as  well  as  the  af- 
fidavit of  Eagle  made  to  cure  a 
defect  in  the  title,  and  that  Eagle 
acknowledged  the  same  and  ratified 
his  contract  with  regard  thereto. 
The  testimony  of  Young  is  corrobo- 
rated by  the  circumstances  of  the 
case.  The  conversation  between 
Young  and  Eagle  with  reference  to 
the  execution  of  the  deed  from 
Eagle  to  Peterson  was  had  in  the 
fall  of  1912,  or  in  the  early  part  of 
the  year  1913.  The  present  action 
was  not  instituted  by  Eagle  until  the 
27th  day  of  February,  1915,  and  no 
reasonable  excuse  is  given  by  him 
for  the  delay. 

The  delay  in  bringing  the  suit  is 
a  circumstance  to  be  considered  in 
determining  whether  or  not  Eagle 
confirmed  the  execution  of  the  deed 

made   at  the   time  ns^iiieHce- 
when    he    at   least  «ei«y  ta  uuh  to 

thought  himself  to  •**  *•***  **•*• 
be  mentally  incompetent  to  execute 
the  same.  Another  circumstance  is 
that  Eagle  first  had  the  suit  brought 
in  his  own  name,  and  it  was  after- 
wards changed  to  a  suit  by  next 
friend  because  there  had  been  no 
adjudication  restoring  him  to  sanity. 
The  court  made  a  general  finding 
for  the  defendants  and  dismissed 
the  complaint  of  the  plaintiff  for 
want  of  equity.  This  included  a 
finding  that  Eagle  had  ratified  and 
confirmed  the  deed  executed  by  him 
to  Peterson  in  March,  1912.  This 
finding  is  sustained  by  a  preponder- 
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ance  of  the  evidence,  and  it  follows 
that  the  decree  must  be  affirmed. 

The  question  considered  in  the  re- 
ported case  (Eagle  v.  Peterson,  ante, 


563)  as  to  the  admissibilily  and  pro- 
bative force  of  an  adjudication  of 
lunacy  on  an  issue  as  to  mental  con- 
dition is  considered  in  the  annotation 
following  Westerland  v.  First  Nat. 
Bank,  post,  568. 


GEORGE  HOLLIDAY  et  al. 

V. 

REASON  SHEPHERD  et  ah,  Appts. 

Illinois  Supretne  Court -^  October  27,  191&. 

i. 

(269  111.  429,  109  N.  E.  976.) 

Evidence  —  appointment  of  conservator  for  estate  of  incompetent. 

1.  An  adjudication  appointing  a  conservator  for  the  estate  of  an  in- 
competent who  was  found  by  the  verdict  to  be  insane  is  admissible  in  evi- 
dence upon  a  subsequent  proceeding  to  set  aside  his  will  on  the  ground 
of  insanity,  although  the  conservator  might  have  been  appointed  for  any 
cause  rendering  the  incompetent  incapable  of  managing  and  caring  for 
his  property. 

[See  note  on  this  question  beginning  on  page  568.] 


—-declarations  as  to  intention  —  tes- 
tamentary capacity. 

2.  Declarations  of  a  testator  either 
before  or  after  the  execution  of  his  will 
as  to  his  intentions  are  competent  evi- 
dence on  the  question  of  testamentary 
capacity  in  a  proceeding  to  contest  the 
will. 

Appeal  —  raising  questions  in  reply 
brief. 

8.  Questions  cannot  be  raised  in  the 
appellate  court  for  the  first  time  in  the 
reply  brief. 
.     [See  2  R.  C.  L.  177,  178.] 


—  erroneous     evidence  —   nonpreju- 
dicial error. 

4.  The  erroneous  admission  in  a  pro- 
ceeding to  contest  a  will  on  the  ground 
of  incapacity  of  testator,  of  evidence  as 
to  the  relationship  of  contestants,  is  not 
reversible  error,  since  it  could  not  have 
affected  the  issues  as  to  testator's 
mental  capacity. 

[See  2  R.  C.  L.  247.] 

—  waiver  of  errors.  • 

5.  Errors  assigned  but  not  argued 
are  waived. 

[See  2  R.  C.  L.  178.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Vermilion 
County  (Kimbrough,  J.)  in  favor  of  complainants  in  a  suit  to  set  aside 
the  will  of  Jason  H.  McKinney,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  O.  M.  Jones,  George  R.  Til- 
ton,  Charles  G.  Taylor,  and  William  R. 
Lawrence  for  appellants. 

Messrs.  W.  B.  Wilson,  Joseph  A.  Jen- 
kins, Keeslar  &  Gunn,  and  Acton  & 
Acton  for  appellees. 

Carter,  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Vermilion 
county  setting  aside  the  will  of  Jason 
H.  McKinney,    deceased.    The  bill 


alleged  that  the  instrument  in  ques- 
tion was  not  signed  by  the  de- 
ceased, that  he  was  not  of  sound 
mind  and  memory  at  the  time  of  its 
execution,  and  that  such  execution 
vm&  obtained  by  fraud  and  undue 
influence  of  certain  of  the  benefici- 
aries. On  a  trial  of  the  issues  raised 
by  the  pleadings  the  verdict  of  the 
jury  stated  that  the  writing  in  ques- 
tion was  not  the  last  will  and  testa- 
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ment  of  the  deceased,  and  the  de- 
cree was  entered  accordingly. 

Jason  H.  McKinney  died  March 
20,  1912,  leaving  as  his  only  heirs 
a  half-brother,  Albert  McKinney, 
one  of  the  appellees  herein,  and 
Malinda  Nichols,  a  half-sister,  to 
each  of  whom  he  left  $500,  and 
George  Holliday  and  Mary  Stenger, 
children  of  a  deceased  sister.  All  of 
his  property  except  the  said  two 
$500  legacies,  consisting  mainly  of 
an  80-acre  farm,  was  divided  by  the 
will  equally  between  Reason  Shep- 
herd, a  cousin,  and  Josephine  Law- 
rence, a  distant  relative,  who  was 
the  wife  of  the  attorney  who  drew 
the  will.  The  instrument  was  exe- 
cuted on  May  6,  1893.  McKinney 
had  lived  all  his  life  in  Vermilion 
county.  There  is  no  positive  testi- 
mony in  the  record  as  to  his  age,  but 
we  gather  from  what  was  stated 
that  he  was  nearly  seventy  years  old 
at  the  time  of  his  death. 

The  principal  question  urged  by 
appellants  is  that  the  evidence  does 
not  sustain  the  verdict  and  decree. 
From  the  testimony  there  is  little 
question  that  McKinney  was  not 
well  developed  mentally.  Some  of 
the  witnesses  testified  that  he  was 
feeble-minded,  and  one  or  two  stat- 
ed they  would  consider  him  an  idiot 
or  an  imbecile.  The  great  weight  of 
the  testimony  of  all  the  witnesses 
is  to  the  effect  that  he  was  weak 
mentally.  Testimony  of  more  than 
sixty  witnesses  was  heard  by  the 
jury, — ^about  twenty-five  for  appel- 
lants and  about  forty  for  appellees. 
Four  doctors,  a  number  of  business 
men,  farmers,  and  others  who  knew 
the  deceased  at  the  time  of  the  mak- 
ing of  the  will  and  previous  thereto, 
testified  for  the  appellants.  About 
twenty  of  them  testified  they  be- 
lieved he  knew  his  friends,  what 
property  he  had  and  to  whom  he 
wished  it  to  go.  Many  of  them  admit- 
ted he  was  of  weak  mental  capacity, 
using  different  language,  as  "not 
bright,"  "not  normal,"  "peculiar," 
^*had  an  undeveloped  mind,"  "was 
like  a  child,"  was  considered  "a 
joke"  by  those  who  knew  him. 
Practically  all  the  witnesses  for  ap- 


pellees, many  of  whom  had  been  in- 
timately acquainted  with  him  a  long 
time,  after  stating  the  facts  upon 
which  thefy  based  their  testimony, 
gave  the  opinion  that  he  was  not  of 
sound  mind,  some  saying  he  did  not 
have  sufficient  mind  to  reason  in- 
telligently on  any  subject.  Many 
witnesses  stated  that  he  was  better 
at  some  times  than  at  others.  For 
years  before  he  executed  this  will  he 
lived  on  the  farm  in  question  with 
his  mother.  She  died  shortly  before 
the  will  was  executed.  The  great 
weight  of  the  testimony  is  to  the 
effect  that  when  living  with  his 
mother  she  took  charge  of  the  farm, 
and  while  he  helped  her,  went  on 
errands  and  did  smfill  jobs,  he  rare- 
ly acted  independently  of  her  direc- 
tions. While  some  of  the  witnesses 
for  appellants  say  he  was  a  good 
judge  of  stock  and  talked  about 
horses  and  trading  a  good  dea],  no 
one  ever  took  such  talk  seriously. 
He  did  little  trading  of  any  kind. 
The  most  he  ever  bought  at  the 
store  was  candy,  tobacco,  or  some- 
thing of  like  character.  The  testi- 
mony, we  think,  is  uncontradicted 
that  he  often  talked  of  getting  mar- 
ried the  same  as  he  talked  of  mak- 
ing trades,  buying  and  selling  live 
stock,  there  being  no  real  founda- 
tion for  talk  of  this  kind.  Some  of 
the  witnesses  stated  that  he  was 
easily  excited,  would  talk  of  doing 
certain  things,  but  that  no  one  ever 
took  him  seriously  in  regard  to  any 
of  these  matters.  A  tenant  of  his 
mother  testified  that  McKinney 
would  frequently  call  people  his 
friends  and  other  persons  his  ene- 
mies, when,  as  a  matter  of  fact,  the 
one  he  would  call  an  enemy  was  a 
friend  and  the  one  he  called  a  friend 
was  not  friendly  to  him.  One  wit- 
ness testified  he  had  given  testator 
a  dollar  bill  and  the  latter  thoughl 
it  was  a  ten  dollar  bill.  The  testi- 
mony is  also  to  the  effect  that  he 
was  a  great  eater  and  never  kne>^ 
when  to  quit,  eating  so  much  that  he 
would  sometimes  make  himsell 
sick ;  that  when  others  had  finished 
he  would  go  to  the  table  and  eat 
from  the  various  plates;  that  ht 
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would  go  to  the  cellar  and  open 
cans  of  fruit  and  eat  therefrom  and 
drink  from  the  crocks  of  milk. 

In  April,  1893,  after  his  mother's 
death,  on  the  petition  of  his  half- 
brother,  one  of  the  appellees  here- 
in, a  conservator  was  appointed  to 
take  charge  of  McKinney's  prop- 
erty, which  at  that  time,  according 
to  the  petition,  consisted  of  about 
90  acres  of  land  and  about  $4,000  of 
personal-  property.  This  appoint- 
ment was  made  the  month  preceding 
the  execution  of  the  will.  The  con- 
servator was  appointed  and  appar- 
ently acted  for  some  time,  and  was 
followed  by  a  successor,  but  there 
is  no  proof  in  the  record  as  to 
whether  a  conservator  had  charge 
of  his  property  up  to  the  time  of 
his  death.  One  of  the  persons  who 
had  acted  as  conservator  testified 
for  appellants  that  McKinney  had 
sufficient  mental  capacity  to  under- 
stand what  property  he  had  and 
how  he  wished  to  dispose  of  it. 

The  will  was  drafted  and  execut- 
ed in  Danville,  in  the  law  office  of 
Attorney  Lawrence,  the  husband  of 
one  of  the  beneficiaries.  One  of  the 
attesting  witnesses  was  called  on  at 
his  store  by  Reason  Shepherd  and 
asked  to  act  as  such.  *  This  witness, 
M.  S.  Plant,  swore  that  he  thought 
McKinney  was  of  sound  mind  and 
memory  at  the  time.  The  other  wit- 
ness, C.  E.  Jones,  a  near  neighbor 
of  the  testator,  testified  that  he  was 
asked  by  McKinney  to  go  to  Dan- 
ville to  act  as  a  witness.  His  testi- 
mony at  the  time  the  will  was  pre- 
sented for  probate  was  of  such  a 
nature  the  probate  was  allowed.  On 
the  trial  in  this  case  he  testified  that 
he  did  not  think  that  the  testator, 
judged  by  what  he  told  witness  aft- 
erwards, understood,  at  the  time  the 
will  was  executed,  what  he  was 
about.  It  seems  he  drew  this  conclu- 
sion largely  from  the  fact  that  the 
testator  told  him,  a  short  time  after 
the  will  was  executed,  that  he  did 
not  know  much  about  the  will,  but 
said  he  had  left  his  cousin  Josie  $500 
and  Reason  Shepherd  $500,  and 
'"the  balance  of  my  property  goes  to 
my  half-brother  and  sister.''    The 


cousin  Josie  was  Reason  Shepherd's 
wife.  The  testimony  of  both  at- 
testing witnesses  was  that  there 
was  no  discussion  of  the  contents 
of  the  will  at  the  time  it  was  exe- 
cuted. Some  of  the  witnesses  testi- 
fied that  McKinney  had  been  con- 
fined in  an  asylum  for  a  time,  but 
just  how  long  the  record  does  not 
show.  One  of  the  witnesses  testi- 
fied he  had  been  there  about  two 
years.  There  was  no  attempt  to 
show  whether  he  was  sent  to  the 
asylum  at  the  time  of  the  appoinl^ 
ment  of  the  conservator  herein  re- 
ferred to,  or  whether  there  was  an- 
other trial  and  finding  upon  which 
he  was  confined  in  the  asylum. 

We  have  not  attempted  to  detail 
all  of  the  evidence  but  have  given 
the  substance  of  the  most  material 
things  bearing  on  the  testator's 
mental  capacity.  We  can  reach  no 
other  conclusion  than  that  the 
great  weight  of  the  evidence  sup- 
ports the  verdict  of  the  jury  and  the 
decree  of  the  court  on  liiat  question. 

Counsel  for  appellants  earnestly 
contend  that  the  trial  court  erred  in 
admitting  the  record  of  the  county 
court  to  show  that  a  conservator  had 
been  appointed  for  McKinney  in 
April,  1893,  on  the  ground  that  the 
statute  under  which  that  trial  wacs 
held  only  required  proof  that  he  was 
unable,  from  any  cause,  to  control, 
direct,  or  manage  his  property ;  that 
a  conservator  might  have  been  ap- 
pointed under  that  statute  because 
McKinney  was  a  spendthrift.  The 
first  section  of  the  statute  in  force 
at  the  time  of  the  appointment  of 
the  conservator  (Hurd's  Stat.  1891, 
p.  930)  is  somewhat  similar  in 
wording  to  the  present  statute. 
There  was  at  that  time  another  stat- 
ute which  provided  for  an  inquisi- 
tion in  insanity  if  the  person  was  to 
be  confined  because  of  mental  un- 
soundness. Hurd's  Stat.  1891,  p.  926. 
While  both  of  these  statutes  have 
been  amended  or  revised  since  that 
time  (Hurd's  Stat  1913,  pp.  1581, 
1588)  they  are,  so  far  as  they  bear 
(m  this  question,  substantially  like 
the  ones  then  in  force.    The  argu- 
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ment  of  coimael  for  appellanta  on 
this  point  is*  that  by  the  statute 
then  in  force,  under  which  the  con* 
servator  was  appointed,  it  was  only 
necessary  to  show  that  McEinn^ 
was  incapable,  for  any  reason,  of 
managinsr  and  caring  for  his  prop- 
erty, while  the  issue  in  the  present 
case  was  whether  he  had  sufficient 
mental  capacity  to  make  a  will.  No 
question  is  raised  here  that  the  rec- 
ord of  the  appointment  of  the  con- 
servator was  not  correctly  certified 
to  and  properly  admissible  in  evi- 
dence if  it  was  competent  on  the 
issue  here  involved.  Ordinary  in- 
quisitions in  lunacy  are  held  ad- 
missible in  evidence  as  bearing  on 
the  question  of  the  mental  capacity 
of  the  person  who  was  the  subject 
of  such  inquisition,  but  such  in- 
quisitions or  records  are  not  gener- 
ally conclusive  except  against  the 
parties  immediately  concerned  and 
their  privies.  1  Greenl.  Ev.  16th 
ed.  §  566.  Such  a  record  is  general- 
ly only  prima  facie  evidence  as  to 
the  sanity  or  insanity  of  the  person 
at  the  time  when  the  adjudication 
was  made.  7  Enc.  Ev.  477,  and 
cases  cited.  It  is  true,  as  contended 
by  counsel  for  appellants,  that  the 
proof  under  the  two  statutes  as  to 
lunatics  in  force  at  the  time  said 
conservator  was  appointed  might 
have  been  different  in  the  case  of 
the  mere  appointment  of  a  conserva- 
tor than  would  be  required  if  the 
patient  was  also  to  be  confined  in  a 
hospital  for  the  insane,  but  we  do 
not  think  that  fact  would  prevent 
the  admission  of  the  records  of  a 
proceeding  under  either  statute  on  a 
hearing  of  this  character.    The  gen- 

eral  rule  is  that  the 
admission  in  evi- 
dence of  an  adjudi- 
cation of  insanity 
does  not  depend  up- 
on whether  it  was  founded  upon  an 
oath  or  not,  but  rather  upon  the  pub- 
lic nature  of  the  bearing  and  the 
puUk  interests  involved*  1  GreenL 
Ev.  16th  ed.  §  556.  The  verdict  of 
the  jury  upon  which  the  appoint- 
ment of  the  conservator  was  based 
found  that  McKinney  was  insane. 

7  A.L.R.— 36. 


ippolntmeiit  of 
laerrator  tor 
e«tAte  of  im- 
coat  patent. 


In  view  of  the  history  of  this  man, 
as  shown  in  this  record,  from  the 
time  of  his  boyhood,  the  record  of 
the  county  court  as  to  the  appoint- 
ment of  a  conservator  for  McKin- 
ney in  1898  was  admissible,  not  as 
conclusive  on  the  question  of  insan- 
ity, but  to  be  considered  by  the  jury 
for  what  it  was  worth.  If  the  proof 
in  this  record  had  shown  that  the 
conservator  was  appointed  for  the 
sole  reason  that  McKinney  was  a 
spendthrift  or  a  drunkard  a  differ- 
ent question  as  to  the  admissibility 
of  the  county  court  record  would  be 
presented.  The  reasoning  of  this 
court  in  BoUnow  v.  Roach,  210  111. 
864,  71  N.  E.  454,  on  an  analogous 
question,  tends  to  support  this 
conclusion.  This  court  held  in 
Entwistle  v.  Meikle,  180  HI.  9,  54  N. 
E.  217,  that  the  record  of  the  ap- 
pointment of  a  conservator  three 
years  after  the  will  was  made  was 
too  remote  to  the  issue  to  be  admis- 
sible. We  do  not  consider  that  case 
as  in  any  way  conflicting  with  the 
conclusions  already  reached  here  as 
to  the  admissibilily  of  the  record  in 
question  in  this  case.  The  case  of 
Be  Weedman,  254  01.  604,  98  N.  E. 
956,  was  a  hearing  on  an  application 
for  the  probate  of  a  will,  and  there- 
fore is  not  in  point  on  the  admis- 
sibility of  this  record  in  this  pro- 
ceeding. 

Counsel  for  appellants  further 
contend  that  the  testimony  of  the  at- 
testing witness  Jones  as  to  the  con- 
versation concerning  the  contents  of 
the  will,  a  few  days  after  it  was 
executed,  was  inadmissible,  being, 
in  effect,  an  attempt  to  revoke  a 
will  by  parol  evidence.  At  the  time 
this  testimony  was  offered  the  court 
ruled  that  it  was  admitted  solely  on 
the  ground  of  its  bearing  on  the 
mental  capacity  of  the  testator. 
The  declarations  of 
the  testator,  made 
either  before  or  af t- 
^r  the  execution  of 
an  alleged  will,  as 
mentary  intentions, 
on  the  question  of  his  testamentary 
capacity.  Hurley  v.  Caldwell,  244 
111.  448,  91  N.  E.  654 ;  Kellan  v. 


—declarations  «• 
to  IntentloB— 
tcBtamentary 
capacity. 

to  his    testa- 
are  competent 
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Kellan,  258  IlL  256,  101  N.  E.  614. 
The  admisdion  of  this  testimony  was 
therefore  not  error. 

Counsel  for  the  appellants  fur- 
ther argue  that  the  trial  court,  con* 
trary  to  the  holding  in  Wetzel  v. 
Firebaugh,  251  Dl.  190,  95  N.  E. 
1085,  permitted  witnesses  for  ap- 
pellees to  express  opinions  as  to  the 
ultimate  facts  to  be  determined  by 
the  jury.  This  question  was  raised 
in  this  court  for  the  first  time  in 
the  reply  brief  of  appellants.    Un- 

Ann».1     ...l.l.ir         ^Cr        thO        HllOS        Of 

naeatioB*  in         this  court  and  its 

reply   brief.  long-SCttlcd         praO- 

tice,  questions  not  raised  by  appel- 
lants in  the  original  brief  cannot  be 
raised  in  the  reply  brief.  A  con- 
trary practice  would  permit  appel- 
lants to  argue  questions  in  their 
reply  briefs  as  to  which  counsel  for 
appellees  would  have  no  opportunity 
to  reply.  This  question,  therefore, 
need  not  be  considered. 

Before  the  jury  was  impaneled 
and  the  issue  as  to  the  mental  ca- 
pacity of  the  testator  taken  up  for 
a  hearing,  certain  proof  was  offered 
by  appellees  as  to  the  relationship 
of  George  HoUiday  and  his  co-com- 
plainants, and  certain  testimony  of 
Albert  McKinney  as  to  why  his  sis- 
ter, Malinda  Nichols,  did  not  join 
with  him  as  a  contestant.  Counsel 
for  appellants  insist  that  the  court 
erred  in  admitting  any  of  this  testi- 
mony, as  it  was  given  by  parties  who 
under  the  statute  were  not  compe- 
tent to  testify.    Conceding,  for  the 


purposes    of  this  argument,   that 
counsel  are  right,  we  cannot  see  how 

it  in     any    way    in-   .erroneom.  en- 
jUrioUSly        affected   deace-aonprel- 

the    issues     before  ''*****'  *"•'• 
the  jury  as  to  the  testator's  mental 

capacity. 

Numerous  errors  are  assigned  on 

the  record,  but  few  of  them  have 
been    argued.    Er- 
rors   assigned    and  rJSJlT*'  •' 
not      argued      are 
waived.    Lewis  v.  King,  180  III.  269, 
54  N.  E.  330 ;  Sullivan  v.  Atchison, 
T.  &  S.  P.  R.  Co.  262  m.  317,  104 
N.  E.  707.    The  questions   already 
considered  are  the  only  ones,  as  we 
read  the  briefs,  that  are   argued 
therein  by  counsel  for  appellants. 
We  find  no  reversible  error  in  the 
record.    The  decree  of  the   Circuit 
Court  will  therefore  be  affirmed. 


NOTE. 

The  question  considered  in  the  re- 
ported case  (HoLLiDAY  v.  Shepherd, 
ante,  658)  as  to  the  admissibility  of 
an  adjudication  of  incompetency  on 
issue  of  testamentary  capaci^  is 
treated  in  I.  g,  of  the  annotation  fol- 
lowing   WESTERIiAND    V.     FiBST    NAT. 

Bank,  post  568,  on  the  general  sub- 
ject of  the  admissibility  and  probative 
force  on  issue  as  to  mental  condition 
of  evidence  that  one  had  been  ad- 
judged incompetent  or  insane  or  ha* 
been  confined'  in  an  asylum. 


CARL  WESTERLAND 

V. 

FIRST  NATIONAL  BANK  OF  CARRINGTON  et  al.,  Appts. 

North  Dahota  Supreme  Courts  July  9,  1917  • 

(38  N.  D.  24,  164  N.  W.  323.) 

Evidence  —  insanity  —  adjudication  after  transacticMi. 

1.  Where  one  brings  an  action  to  recover  money  paid  under  a  contraet» 
on  the  ground  that  at  the  time  of  the  making  of  the  contract  (and  the 
note  and  mortgage,  which  were  parts  of  the  same  transaction)  he  was  in- 

Headnotes  by  Grace,  J. 


WESTBRLAND  v.  FIRST  NAT.  BANK. 

(58  N.  D.  tk,  i$k  v.  W.  SMS,) 


568 


sane,  evidence  that,  at  a  point  of  time  four  years  or  more  subsequent  to 
the  time  of  the  making  of  the  contract,  he  was  adjudged  insane  by  the 
board  of  insanity,  is  inadmissible  and  incompetent,  and  too  remote  to 
prove  his  mental  condition  at  the  time  of  the  making  of  the  contract,  and, 
when  admitted  over  the  proper  and  timely  objections  of  the  defendant, 
is  prejudicial  and  reversible  error,  for  which  new  trial  will  be  granted. 
[See  note  on  this  qtieation  beginning  on  page  568.] 


Contract  —  capacity  —  insanity. 

2.  Capacity  to  make  a  contract  is  not 
determined  by  whether  one  has  much 
or  little  intellect.  The  true  test  is: 
Had  the  party  who  seeks  to  avoid  the 
contract  on  the  grounds  of  incapacity 
by  reason  of  alleged  insanity,  sufficient 
mental  capacity  to  know  the  nature  of 
the  contract  and  the  terms  thereof? 


If  he  had,  he  may  be  required  to  per- 
form it. 

[See  14  R.  G.  L.  583.] 

—"disaffirmance  —  laches. 

3.  DisafiSrmance  of  contracts  and  ac- 
tions brought  to  recover  money  paid 
thereunder  should  be  timely ;  otherwise, 
long  delay  tends  to  prove  ratification. 

[See  6  R.  C.  L.  932.] 


(Robinson,  J.,  dissents.) 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Foster 
County  (Coffey,  J.)  in  favor  of  plaintiff  in  an  action  brougjit  to  recover 
money  paid  by  plaintiff  to  defendants  under  an  alleged  contract.  Re- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Edward  P,  Kelly  lor  appellants,     of  which  plaintiff  was  a  customer. 


Mr.  T.  F.  McCne,  for  respondent: 

The  records  of  the  findings  of  the 

board  of  insanity  for  Foster  county 

were  competent  and  properly  admitted. 

Small  V.  Caiampeny,  102  Wis.  61,  78 

N.  W.  407;  Giles  v.  Hodge,  74  Wis.  360, 

43  N.  W.  168;  Ashcraft  v.  De  Armond, 

44  Iowa,  22Q ;  Terry  v.  Buffington,  11  Ga. 
342,  66  Am.  Dec  428;  1  Wigmore,  Ev. 
§  233,  p.  292;  People  v.  Griflin,  117  Cal. 
583,  69  Am.  St  R^  216,  49  Pac.  712 ; 
Craig  V.  Southard,  148  111.  37;  36  N.  E. 
361 ;  Nieman  v.  Schnitker.  181  HI.  400, 
55  N.  E.  151 ;  Baker  v.  Baker,  202  111. 
595,  67  N.  E.  410;  Staser  v.  Hogan,  120 
Ind.  207,  21  N.  E.  911,  22  N.  E.  990; 
Bower  v.  Bower,  142  Ind.  194,  41  N.  E. 
523;  Davis  v.  Calvert,  6  Gill.  &  J.  269, 
25  AnL  Dee.  282;  Peaslee  v.  Robhins, 
3  Met.  164 ;  Com«  v.  Pomeroy,  117  Mass. 
148;  Howes  v.  Golburn,  165  Mass.  386, 
43  N.  E.  125;  Laplante  v.  Warren  Cot- 
ton Mills,  165  Mass.  487,  43  N.  E.  294; 
Haines  v.  Hayden,  95  Mich.  332,  35  Am. 
St  Rep.  666,  54  N.  W.  914;  Wheeler  v. 
State,  84  Ohio  St.  394,  32  Am.  Rep. 
372 ;  Toomes's  Estate,  54  Cal.  616. 

Grace,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint,  among  other 
things,  alleges :  That  the  defendant 
Newberry  was  the  cashier  of  the 
First  National  Bank  of  Carrington, 


and  transacted  his  financial  busi- 
ness ;  that  is,  such  customer  was  in 
the  habit  of  counseling  with  New- 
berry with  reference  to  such  finan- 
cial business,  and  did  confide  in  and 
take  the  advice  of  said  Newberry  in 
financial  matters.  That  Newberry, 
on  the  28th  day  of  September,  1909, 
advised  the  plaintiff-  that  it  was 
plaintiff's  debts  that  were  causing 
him  to  worry  and  producing  his  ill 
health,  and  that  to  relieve  the  same 
(debts)  he  should  sell  his  farm.  At 
said  time  Newberry  produced  a 
writing,  of  which  the  following  is  a 
copy :  *Tor  $1  in  hand  paid  by  G. 
S.  Newberry,  I  hereby  grant  on  him 
an  exclusive  option  for  sixty  days  on 
purchase  or  sale  of  the  following 
lands :  South  \  of  22,  northwest  i 
of  26,  all  in  147  R.  66,  including 
windmills,  buildings,  and  all  other 
improvements  on  the  farm.  Price 
$28  per  acre  net  to  me.  Terms,  $3,- 
000  cash;  balance  five  annual  pay- 
ments at  6  per  cent  interest.  Good 
paper.  The  privilege  of  withdraw- 
ing the  option  by  notice  in  writing 
inside  of  thirty  days  is  reserved. 
All  plowing  done  to  be  paid  for  at 
$1.25  per  acre,  and  possession  of 
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buildings  retained  until  April  Ist, 
1910." 

The  plaintiff  further  alleges  that 
at  the  time  of  the  signing  of  said 
option  the  plaintiff  did  not  know 
that  said  option  provided  for  an  ex- 
clusive sale,  but  plaintiff  believed 
that  such  writing  was  necessary  in 
order  for  the  said  Newberry  to  ob- 
tain a  purchaser  for  said  land.  The 
plaintiff  further  alleges  that  at  the 
time  of  signing  such  contract  his 
mind  was  in  such  condition  that  he 
did  not  know  what  he  was  doing,  or 
realize  the  binding  effect  of  said 
writing,  all  of  which  was  known  to 
Newberry,  and  of  which  Newberry 
took  advantage  at  said  time.  The 
plaintiff  further  states  that  on  the 
2d  day  of  November  1909,  the  de- 
fendant Newberry  told  the  plaintiff 
he  was  ready  to  carry  out  said  con- 
tract for  the  purchase  of  said  land 
and  buy  the  same  himself,  and  de- 
manded of  plaintiff  a  deed  to  said 
land,  advising  said  plaintiff  at  said 
time  that  he,  the  defendant,  would 
place  a  mortgage  u^on  the  premises 
for  the  purpose  of  paying  the  plain- 
tiff $3,000  cash  provided  in  said  op- 
tion. Plaintiff  refused  to  make  such 
deed.  Newberry  demanded  the  sum 
of  $480  by  way  of  damages.  Plain- 
tiff further  alleges  that  defendant 
threatened  suit  against  the  plaintiff 
for  said  amount  of  money,  and  al- 
leges that  on  account  of  his  mental 
condition  he  was  put  in  fear  and 
caused  to  believe  that,  if  he  did  not 
settle  with  said  Newberry,  he  would 
lose  his  farm.  The  plaintiff  then 
executed  a  note  for  $860,  which  also 
covered  other  amounts  owing  by  the 
plaintiff  to  the  bank,  which  was  se- 
cured by  a  mortgage  on  the  land  in 
question.  Plaintiff  alleges  that  at 
the  time  said  mortgage  and  note 
were  paid  by  the  bank  at  Barlow  the 
plaintiff  was  insane,  and  was  after- 
wards placed  in  the  insane  asylum 
at  Jamestown,  North  Dakota.  Plain- 
tiff alleges :  that  the  offer  which  the 
defendant  made  to  purchase  said 
farm  was  not  in  good  faith,  and  that 
the  whole  transaction  was  a  conniv- 
ing scheme  for  the  purpose  of  de- 
frauding the  plaintiff  of  said  money. 


That  at  the  time  the  plaintiff's  mind 
was  deranged,  all  of  which  was  well 
known  to  the  defendant. 

The  defendant  Newberry,  for 
his  answer,  makes,  first,  a  general 
denial,  and  further,  by  way  of  de- 
fense, alleges  that  on  the  28th  day 
of  September,  1909,  the  plaintiff  so- 
licited the  defendant  to  purchase  or 
procure  the  purchase  of  certain  real 
estate  then  the  property  of  plaintiff, 
and  for  a  consideration  did  make, 
execute,  and  deliver  to  the  defend- 
ant the  option  as  hereinbefore  set 
forth,  which  option  was  on  the  28th 
day  of  October,  1909,  assigned  by 
the  defendant  to  his  wife,  Mary  G. 
Newberry.  The  answer  further  al- 
leges that  more  than  thirty  days 
from  the  execution  and  delivery  of 
said  option,  on  the  2d  day  of  No- 
vember, 1909,  the  plaintiff  again 
called  upon  the  defendant  and  asked 
to  withdraw  said  option,  and  that 
by  mutual  agreement  of  the  parties, 
and  the  consideration  of  the  sur- 
render of  said  option,  the  plaintiff 
agreed  to  pay,  and  did  pay,  to  the 
defendant,  the  sum  of  $1  per  acre, 
amounting  to  the  sum  of  $480.  The 
answer  further  denies  all  allega- 
tions of  fraud. 

The  facts  in  the  case  are  as  fol- 
lows :  The  plaintiff  was  the  owner 
of  480  acres  of  land.  On  the  28th 
day  of  September,  1909,  he  granted 
an  option  to  the  defendant  for  sixty 
days,  which  gave  the  said  Newberry 
the  right  to  find  a  purchaser  to  said 
land,  or  purchase  the  same  himself, 
within  the  sixty-day  period.  The 
plaintiff  also  had  a  reservation  in 
such  option  of  withdrawing  the 
same  by  notice  in  writing  inside  of 
thirty  days.  The  plaintiff  did  not 
withdraw  the  option  within  thirty 
days,  and  did  not  attempt  to  do  so 
until  after  the  thirty-day  period  had 
expired.  The  plaintiff  had  transact- 
ed business,  for  quite  a  long  period 
of  time  prior  to  the  date  of  the  op- 
tion contract,  with  the  First 
National  Bank  of  Carrington,  of 
which  Newberry  was  cashier.  Aft- 
er receiving  such  option,  the  de- 
fendant assigned  the  same  to  his 
wife.    The  plaintiff  desired,  after 
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the  thirty-day  period  had  expired, 
to  withdraw  the  option  and  cancel 
the  same,  which  Newberry  refused 
to  do,  unless  he  was  paid  the  sum  of 
$480,  which  was  Agreed  to  by  the 
plaintiff,  and  k  note  for  $860  exe- 
cuted, which  included,  among  other 
items,  the  $480,  which  was  secured 
on  the  land  in  question. 

The  first  assignment  of  error  by 
the  defendant  is  one  in  which  he 
complains  that  the  court  erred  in  re- 
ceiving in  evidence,  over  the  objec- 
tion of  appellant,  exhibits  F,  G,  H, 
I,  J,  K,  L,  and  M,  inclusive,  which 
^Aibits  constituted  the  record  of 
the  board  of  insanity  for  Foster 
county  in  the  matter  of  the  insanity 
proceedings  against  Carl  Wester- 
land,  the  plaintiff  in  this  case,  which 
proceedings  as  to  the  insanity  of  the 
plaintiff  were  had  on  the  28th  day 
of  June,  1918,  a  period  of  time  of 
four  years  subsequent  to  the  date  of 
the  transaction  complained  of  and 
involved  in  this  suit.  This  record 
concerning  the  insanity  of  the  plain- 
tiff was  offered  at  the  very  com- 
mencement of  the  trial  of  the  case. 
The  defendant  made  proper  objec- 
tions to  the  introduction  of  such  rec- 
ords, because  of  their  incompetency, 
irrelevancy,  and  immateriality, 
which  objection  was  overruled  by 
the  court,  and  such  records  were  re- 
ceived in  evidence. 

The  question  presented  is  quite  a 
novel  one,  and  is  as  follows :  Where 
.  it  is  claimed  by  the  plaintiff  that  at 
the  time  of  the  execution  of  the  con- 
tract he  was  insane,  and  had  na 
capacity  to  execute  such  contract,  is 
it  competent  to  introduce  testimony 
that  four  years  subsequent  to  the 
date  of  such  contract  the  plaintiff 
was  declared  to  be  insane  by  the 
board  of  insanity  of  the  county  in 
which  he  resided  ?  Adverting  to  the 
question  of  insanity,  an  inquisition 
finding  that  a  person  is  insane  at  the 
time  of  such  inquiry,  such  finding  is 
not  evidence  that  he  was  insane  at 
a  previous  date,  and  especially  is 
this  true  where  the  date  is  long 
prior  to  tiie  date  of  the  inquiry. 
Southern  Tier  Masonic  Relief  Asso. 
V.  Laudenbach,  6  N.  Y.  Supp.  901 ; 


Rippy  V.  Gant,  39  N.  C.    (4  Ired. 
Eq.)  443.    Such  finding  by  the  in- 
sanity board  is  no  presumption  of 
insanity  at  an  earlier  date.    Lilly  v. 
Waggoner,  27   111.    895;   Small  v. 
Champeny,  102  Wis.  61,  78  N.  W. 
407;  Koons  v.  Benscoter,  2  Kulp, 
461.    The  admission  of  such  testi- 
mony is  only  competent  to  prove  the 
incapacity  of  the  person   to  have 
charge  of  his  properly  at  the  time 
of  the  inquiry  as  to  the  sanity  of 
the  person    examined;  and  where 
such  person  is  found  to  be  insane  on 
such  inquiry  and  examination,  it  is 
no  evidence  of  in- 
sanity  at    a    prior  »V«n5?!r 
date,    but    is    evi-  «dj«dtc«tiom 
dence    only  of   the  i^tiS.!'"'" 
insanity  of  the  per- 
son examined  when  the  adjudication 
was  made.    Bumham  v.    Mitchell, 
84  Wis.  134. 

The    only  possible  theory    upon 
which  such  testimony  could  be  ad- 
missible would  be  where  there  was 
competent  testimony  adduced,  show- 
ing a  continuance  of  the  insanity 
from  the  date  the  act  was  done,  or, 
in  case  of  a  contract,  from  the  date 
the  contract  was  made,  for  all  the 
succeeding  interval  of  time  down  to 
the  date  of  the  inquiry  and  adjudi- 
cation of  insanity;  and  such  con- 
tinuance of  such  insanity  during  all 
the  interval  from  the  time  of  the 
making  of  the  contract  to  the  ad- 
judication of  insanity  is  shown  by 
a  clear  preponderance  of  evidence, 
of  such  a  nature   that    it   would 
strongly  tend  to  prove  the  continu- 
ance of  such    insanity.    Notwith- 
standing such  connecting  proof,  the 
adjudication  of  insanity  is  not  com- 
petent proof  of  insani^  at  a  prior 
date,    and    the    records    of    such 
adjudication  of  insanity  of  a  cer- 
tain date  are  entirely  inadmissible, 
incompetent,  irrelevant,  and  imma- 
terial to  prove  insanity  at  a  prior 
date.    There  is  still  another  objec- 
tion to  the  admission  of  the  exhib- 
its of  the  adjudication  of  the  insan- 
ity of  the   plaintiff,    in   that  the 
insanity  was  at  a  very  remote  time 
from  the  time  of  the  making  of  the 
contracts  in  question,  and  because 
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of  such  remoteness  they  were  inad- 
missible and  incompetent;  the  time 
between  the  making  of  the  contracts 
and  the  adjudication  of  insanity  be- 
ing a  period  of  more  than  four 
years.  As  to  remoteness  of  the 
testimony  in  this  class  of  cases,  see 
Dickinson  v.  Barber,  9  Mass.  225, 
6  Am.  Dec.  58;  Harden  v.  Hays,  14 
Pa.  91.  A  party  alleging  insanity 
has  the  burden  of  establishing  it  by 
a  preponderance  of  evidence,  and 
the  ordinary  rules  of  evidence  as  to 
admissibility,  materiality,  compe- 
tency, and  relevancy  apply  as  in  oth- 
er cases. 

The  pivotal  question  in  a  case  such 
as  the  one  at  bar  is  the  capacity  to 
contract  with  reference  to  property 
or  its  conveyance  at  the  time  the 
contract  or  conveyance  .was  made. 
If  a  person  at  the  time  of  making 
the  conveyance  or  contract  has  suf- 
ficient mental  clipacity  fully  to 
comprehend  the  nature  and  effect  of 
the  act,  the  conveyance  is  viJid. 
Willwerth  v.  Leonard,  156  Mass. 
277,  31  N.  E.  299 ;  Parker  v.  Marco 
(C.  C.)  76  Fed.  510.  It  may  be  said 
to  be  a  sound  principle  of  law,  to 
make  a  binding  contract  does  not 
require  a  very  high  order  of  intel- 
lect. While  the  contracts  of  a  luna- 
tic or  an  idiot,  except  for  necessa- 
ries, are  of  no  binding  force  upon 
him,  yet,  if  a  man  possess  sufficient 

contract-  mental  capacity   to 

«-a.p«eit7—  understand         and 

doing,  to  know  the  nature  of  the 
contract,  the  terms  thereof,  and  the 
time  of  its  continuance,  he  may  be 
required  to  perform  it,  unless  the 
contract  is  unfair,  fraudulent»  or 
dishonesty  when  he  might  be  re- 
lieved from  the  performance  there- 
of, but  most  like^  upon  other 
grounds  than  insanity.  The  law 
does  not  presume  to  make  a  dis- 
tinction between  much  and  little  in- 
tellect. Stewart,  Legal  Medicine,  § 
155.  Sanity  is  always  presumed  to 
exist  until  the  contrary  appears 

The  testimony  in  this  case  is  quite 
voluminous.  Much  of  it  relates  to 
the  business  transactions  of  Mr. 
Westerland  prior  to  the  time  x>f  the 


execution  of  the  contract  in  ques- 
tion. There  is  testimony  that  he 
transacted  business  with  other  busi- 
ness men  in  the  vicinity.  There  is 
some  testimony  tending  to  show 
that  Mr.  Westerland 'worried  about 
his  debts ;  that  he  at  times  had  cry- 
ing spells;  that  he  at  times  made 
disturbances  with  his  family.  There 
is  also  testimony  that  he  used  in- 
toxicating liquors,  and  sometimes  to 
excess,  and  that  at  times  he  kept 
intoxicating  liquors  at  home.  All 
such  testimony  was  proper  to  be 
considered  by  the  jury,  and  to  be 
weighed  by  them  in  assisting  them 
in  determining  whether  or  not,  at 
the  time  of  the  execution  of  the  con- 
tract in  question,  the  plaintiff  was 
of  sufficient  mental  capacity  to  en- 
ter into  the  contract  which  he  did. 
The  main  question  to  be  determined 
in  the  case  is  whether  or  not  the 
plaintiff  Westerland  had  sufficient 
capacity  and  intellect,  and  knew 
what  he  was  doing  at  the  time  he 
made  the  contract;  and  the  business 
transactions  of  plaintiff,  not  too  re- 
mote from  the  time  of  the  making 
of  the  contract,  his  general  conduct 
his  actions,  eccentricities,  if  any, 
his  habits,  all  may  be  shown  by 
competent  testimony,  as  bearing 
upon  his  capacity  to  execute  the 
contract  in  question  at  the  time  it 
was  executed.  The  contract  in  ques- 
tion was  one  which  it  was  lawful  to 
make.  If  the  plaintiff  Westerland 
had  capacity  to  make  it  at  the  time 
when  he  did  make  it,  he  is  legally 
bound  by  the  consequences  of  his 
making  the  contract. 

Another  question    which   should 
be  taken  into  consideration  is  that  a 
disaffirmance  of  a  contract  should 
be  timely,  and  the 
same       disaffirmed  "T"*tlll""**** 
within     a     reason- 
able time,  or,  if  money  has  been 
paid  thereunder,  an  action  brought 
to  recover  such  money  within  a  rea- 
sonable time  after  the  contract  is 
disaffirmed;  otherwise,  long  delay 
tends  to  show  a  ratification.  We  are 
of  the  opinion  that  the  admission  of 
the  records  of  the  countsr  court  of 
Poster  county,  which  showed  the 
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result  of  the  inquiry  at  which 
plaintiff  was  adjudged  Insane,  which 
inquiry  was  some  four  years  or 
more  subsequent  to  the  date  of  the 
making  of  the  contract  in  question 
and  the  note  and  mortgage  given  in 
settlement,  was  too  remote  to  be 
competent  evidence ;  that  it  was  in- 
admissible to  prove  the  insanity  of 
the  plaintiff  at  a  point  of  time  four 
years  or  more  prior  thereto;  and 
the  admission  of  the  same  was  pre- 
judicial and  reversible  error. 

The  judgment  is  therefore  re- 
versed, and  a  new  trial  granted. 

Robinson,  J.,  dissenting: 
In  this  case  Cashier  Newberry 
appeals  to  this  court  from  a  verdict 
and  judgment  against  him  for  ob- 
taining from  the  plaintiff  $480  and 
interest  by  fraud  and  undue  in- 
fluence. By  some  smoothness  he 
obtained  from  the  plaintiff  a  one- 
sided land-listing  document,  which 
is  a  fraud  on  its  face.  It  is  in  this 
form: 

September  28th,  1909. 

For  $1  in  hand  paid  by  G.  S.  New- 
berry, I  hereby  grant  him  an  exclu- 
sive option  for  sixty  days  on  pur- 
chase or  sale  of  the  following  lands : 
South  i  of  22,  northwest  i  of  26,  all 
in  147  R.  65,  including  windmills, 
buildings,  and  all  other  improve- 
ments on  the  farm.  Price  $23  per 
acre  net  to  me.  Terms,  $3,000  cash ; 
balance  five  annual  payments  at  6 
per  cent  interest.  Good  paper.  The 
privilege  of  withdrawing  the  option 
by  notice  in  writing  inside  of  thirty 
days  is  reserved.  AH  plowing  done 
to  be  paid  for  at  $1.25  per  acre,  and 
possession  of  buildings  retained  un- 
til April  1st,  1910. 

Carl  Westerland. 

Witnesses :  H.  H.  Steffens. 

J.  W.  A.  Fisher. 

The  plaintiff  was  a  poor,  Illiter- 
ate, hard-working  Norwegian  t)f 
weak  and  unsound  mind.  He  called 
on  his  banker,  who  posed  as  his  con- 
fidential friend  and  heard  his  tale 
of  woe,  and  advised  him  to  get 
away  from  trouble  by  selling  his 
land,  and  by  giving  his  friend,  the 
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banker,  an  exclusive  right  to  sell  it 
for  him.  The  banker  presented  his 
listing  document,  and  said  to  the 
weeping  and  distracted  man,  "Sign 
there ;"  and  he  signed  it.  Then  the 
banker  assigned  the  document  to  his 
innocent  spouse  and  put  it  on  rec- 
ord, so  as  to  cloud  the  title  of  plain- 
tiff's land.  Of  course,  when  the 
illiterate  Norse  came  to  think  it 
over,  the  signing  of  that  document 
caused  him  days  and  nights  of 
worriment.  Then  he  came  to  his 
banker  friend  and  asked  leave  to 
withdraw  the  document,  and  was 
told  that  it  Had  been  transferred  to 
some  person  (whom  the  banker  de- 
clined to  name) ;  that  the  holder 
would  give  it  up  for  $480,  and  so 
the  banker  kindly  took  a  mortgage 
on  the  land  and  advanced  the  $480 
to  himself.  In  time  the  mortgage 
was  paid;  the  maker  went  insane, 
went  to  the  insane  asylum,  got  out, 
and  recovered  a  verdict  and  judg- 
ment inviting  the  banker  to  refund 
his  $480  and  interest.  How  strange 
it  is  that  any  person  should  think  of 
appealing  such  a  case  to  the  highest 
court  of  justice?  Of  course,  the 
claim  is  made  that  in  signing  the 
document  the  Norse  knew  just  what 
he  was  doing,  and  that  he  was  not 
misled  or  deceived ;  but  the  claim  is 
futile.  The  document  is  a  fraud  on 
its  face.  No  sane  man  signs  such 
a  thing,  only  when  he  is  deceived.  It 
is  needless  to  review  the  testimony 
showing  the  weak  mental  condition 
of  the  plaintiff,  "who  finally  commit- 
ted suicide,  and  the  way  in  which  he 
was  induced  to  sign  the  paper  and 
to  mortgage  the  land  to  pay  $480 

.  and  interest,  without  receiving  any 
value  whatever.    It  is  high  time  for 

.  bank  cashiers  and  others  to  stop  try- 
ing to  get  money  or  property  from 
poor  people  by  such  sharp  and 
smooth  piractices.  In  a  way  it  is 
worse  than  theft,  because  it  is  more 
likely  to  prey  upon  the  mind  and  to 
drive  one  to  insanity  and  suicide. 
The  judgment  should  be  affirmed. 

.  Petition  for  rehearing  denied, 
August  23,  1917. 
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ANNOTATION. 

Admissibility  and  probative  force  on  issue  as  to  mental  condition,  of  evidence 
that  one  had  been  adjudged  incompetent  or  insane,  or  had  been  confined 
in  insane  asylmn. 


I.  Admissibility: 

a.  In  general,  668. 

b.  Effect  of  remoteness  of  adjudi- 

cation, 571. 

c.  Effect  of  character  of  proceed- 

ing: 

1.  Commitment  to  insane  asy- 
'    lum,  573. 

2.  Guardianship      proceedings, 

575. 

3.  Proceedings     to     determine 

sanity  of  prisoners  await- 
ing trial,  576. 

4.  Miscellaneous,  576. 

d.  As  against  persons  not  parties 

or  privies  to,  or  without 
notice  of,  lunacy  proceed- 
ings, 577. 

e.  Invalid  adjudications,  578. 

f.  Incapacity  to  contract: 

1.  Conveyances,   579. 

2.  Bills  and  notes,  580* 

3.  Miscellaneous,  580. 

g.  Testamentary  incapacity,  581. 
h.  Criminal  irresponsibility,  682. 
1.  Mental  unfitness  for  trial,  583. 
j.  Disqualification  as  witness,  584. 
k.  Miscellaneous,  584. 

II.  Probative  force: 
a.  In  general: 

1.  Prior  adjudication,  584. 

Scope. 

This  note  does  not  include  cases  of 
direct  attack,  as  upon  traverse  of  the 
adjudication  of  insanity,  but  is  con- 
fined to  cases  where  the  issue  as  to 
mental  condition  is  collateral.  It  also 
excludes  cases  involving  the  admis- 
sibility or  force  of  adjudications  of 
sanity,  or  of  restoration  to  reason. 

I.  Admi^ihilUy. 
a.  In  general. 

An  adjudication  of  lunacy  is,  of 
course,  competent  evidence  of  the  men- 
tal condition  of  the  lunatic  at  the  time 
it  was  rendered.  Re  Loveland  (1912) 
162  Cat.  595,  123  Pac.  801 ;  McAllister 
V.  Rowland  (1918)  124  Minn.  27,  144 
N.  W.  412,  Ann.  Gas.  1915B,  1006; 
Rider  v.  Miller  (1881)  86  N.  Y.  507; 
Uecker  v.  Zuercher  (1909)  54  Tex.  Civ. 
App.  289,  118  S.  W.  149;  Burnham  v. 


II.  a— continued. 

2.  Subsequent  adjudication,  566. 

b.  Presumption  of  continuance  of 

insanity,  588. 

c.  Effect  of  remoteness  of  adjudica- 

tion, 590. 

d.  Effect  of  character  of  proceed- 

ing: 

1.  Commitment  to  insane  asy- 

lum, 590. 

2.  Inquisition       of       habitual 

drunkenness,  592. 

3.  Guardianship      proceedings, 

593. 

e.  Effect  of  interest  in  lunacy  pro- 

ceedings, 596. 

f.  As  against  persons  not  parties 

or  privies  to,  or  without  notice 
of,  lunacy  proceedings,  597. 

g.  Incapacity  to  contract: 

1.  Conveyances,  598.- 

2.  Bills  and  notes,  600. 

3.  Marriage  contracts,  601. 

4.  Miscellaneous,  601. 

h.  Testamentary  incapacity,  602. 
i.  Criminal  irresponsibility,  606. 
j.  Mental  unfitness  for  trial,  606. 
k.  Disqualification  as  witness,  608. 
L  Miscellaneous,  607. 

Mitchell  (1874)  34  Wis.  117;  Small  v. 
Champeny  (1899)  102  Wis.  61,  78  N. 
W.  407. 

The  general  rule  is  that  an  adjudi- 
cation of  insanity  is  admissible  upon 
the  issue  of  the  mental  condition  of 
the  alleged  lunatic  at  the  time  of  the 
transaction  in  question.  It  is  so  firmly 
established  that  in  the  majority  of  the 
cases  no  objection  is  raised  to  the  ad« 
mission  of  such  evidence,  the  question 
being  limited  to  its  weight. 

This  rule  applies  where  the  adjudi- 
cation is  prior  to  the  transaction  in 
question : 

District  of  Orfumbia. — ^Blandy  v. 
Blandy  (1902)  20  App.  D.  G.  535. 

Illinois.  —  HOLUBAY  ▼.  Shephqkd 
(reported  herewith)  ante,  558;  Don- 
ally  V.  Chicago  Gily  R.  Go.  (1911)  163 

III.  App.  7. 
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Iowa. — Mileham  v.  Montagne  (1910) 
148  Iowa»  476,  125  N.  W.  664. 

Kansas.— State  v.  McMurry  (1899) 
61  Kan.  87,  58  Pac.  961. 

Kentucky.  —  Hawkins  v.  Grimes 
(1852)  13  B.  Men.  257. 

Michigaiu — Chase  v.  Spencer  (1907) 
150  Mich.  99,  113  N.  W.  578. 

New  Jersey. — ^Yauger  ▼•  Skinner 
(1862)  14  N.  J.  Eq.  389. 

New  York.— Hoyt  v.  Adee  (1870)  8 
Lans.  173;  Hart  v.  Deamer  (1831)  6 
Wend.  497;  Lewis  v.  Jones  (1868)  60 
Barb.  645;  Re  Barney  (1919)  185  App. 
Div.  782,  174  N.  Y.  Supp.  242. 

Ohio.— Wheeler  v.  State  (1877)  84 
Ohio  St.  394,  32  Am.  Bep.  372. 

Pennsylvaiiia. — Com.  use  of  Beatty 
V.  Patterson  (1900)  13  Pa.  Super.  Ct. 
136. 

Sooth  Carolina. — M'Creight  v.  Aiken 
(1838)  24  S.  C.  L.  (Rice)  56. 

Sooth  Dakota. — Davis  v.  Davis 
(1910)  24  S.  D.  474,  124  N.  W.  715. 

West  Virginia. — ^Kerr  ▼.  Lunsford 
(1888)  31  W.  Va.  659,  2  L.R.A.  668,  8 
S.  E.  498. 

Wisconsin.  —  Hempton  ▼.  State 
(1901)  111  Wis.  127,  86  N.  W.  596,  12 
Am.  Grim.  Rep.  657. 

And  also  where  the  adjudication  is 
subsequent  to  such  transaction: 

Indiana^— Nichol  ▼•  Thomas  (1876) 
53  Ind.  42.       . 

Kentocky.^ — Hopson  v.  Boyd  (1845) 
6  B.  Mon.  296;  Smedl^  v.  (Tom.  (1910) 
139  Ky.  767,  127  S.  W.  485;  Davidson 
V.  Com.  (1916)  171  Ky.  488,  188  S.  W. 
631. 

New  York. — Van  Deusen  ▼.  Sweet 
(1873)  51  N.  Y.  378;  Goodell  ▼.  Har- 
rin^ton  (1874)  8  Thomp.  &  C.  345. 

Pennsylvania. — ^Hutchinson  v.  Sandt 
(1883)  4  Rawle,  234,  26  Am.  Deo.  127; 
Rogers  v.  Walker  (1847)  6  Pa.  371,  47 
Am.  Dec  470;  Willis  v.  Willis  (1849) 
12  Pa.  159;  MulhoUand's  Estate  (1907) 
217  Pa.  66,  66  AtL  150. 

Tennessee.— Bond  v.  State  (1913) 
129  Tenn.  75, 165  S.  W.  229. 

En^rland.— Faulder  v.  Silk  (1811) 
3  CUtmpb.  126;  Portsmouth  v.  Ports- 
month  (1828)  1  Hagg.  Eccl.  Rep.  855, 
162  Eng.  Reprint,  611. 

While,  in  the  great  majority  of  the 
cases  holding  admissible  adjudications 
of  insanity  rendered  subsequently  to 


the  transaction  involved,  such  trans- 
action is  within  the  period  of  time  in 
which  the  insanity  is  found  to  hate 
antedated  the  adjudication,  no  point  is 
made  of  such  fact,  so  that  it  would 
appear  that  a  subsequent  adjudication 
is  competent  evidence  on  the  mental 
condition  of  the  adjudged  lunatic  at 
a  time  prior  to  the  period  covered  by 
the  finding,  unless  such  time  is  too 
remote. 

In  Rhoades  v.  Fuller  (1907)  139  Mo. 
179,  40  S.  W.  760,  however,  it  was  held 
that  a  record  of  an  inquest  held  twenty 
days  after  the  making  of  a  deed,  in 
which  the  grantor  was  adjudged  to 
be  of  unsound  mind  and  incapable  of 
managing  his  own  affairs,  was  inad- 
missible in  evidence  in  ^n  action  to 
set  aside  the  deed>  the  court  sasring: 
''The  record  was  clearly  inadmissible. 
The  inquest  was  a  judicial  proceeding 
held  after  the  trade.  Defendant  was 
not  a  party  to  it,  had  no  connection 
with  it,  and  his  rights  previously  ac- 
quired could  in  no  possible  way  be  af- 
fected thereby.  It  raised  no  presump- 
tion as  against  him  of  Rhoades's 
insanity  at  the  time  of  the  trade,  which 
was  consummated  something  over 
twenty  days  before  the  date  of  the  in- 
quest. It  is  no  uncommon  occurrence 
for  persons  who  have  never  manifest- 
ed any  evidences  of  insanity  to  become 
violently  insane  within  a  very  short 
space  of  time.  Neither  party  claimed 
under  the  proceedings  in  the  probate 
court,  and  whether  Rhoades  was  sane 
or  insane  at  that  time  could  in  no 
way  affect  defendant's  rights." 

And  in  New  York,  since  1875,  when 
by  an  amendment  of  the  Code  of  Civil 
Procedure  the  inquiry  in  lunacy  pro- 
ceedings was  expressly  limited  and 
confined  to  the  competency  of  the  al- 
leged lunatic  at  the  time  of  the  hear- 
ing, the  portion  of  an  inquisition  find- 
ing prior  insanity  is  not  admissible 
upon  the  question  of  the  lunatic's  pre- 
vious incompetency,  but  the  remainder 
of  the  adjudication  is  apparently  still 
admissible.  Re.  Preston  (1906)  113 
App.  Div.  73%  99  N.  Y«  Supp.  312. 

In  Dominick  v.  Dominick  (1887)  20 
Abb.  N.  C.  (N.  Y.)  286,  involving  the 
capacity  of  a  testatrix  to  destroy  her 
will,  where  it  was  urged  that  the  court 
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had  erred  in  permitting:  an  inquisition 
to  be  read  in  evidence  by  which  the 
j)irors  had  found  the  testatrix  to  have 
been  a  lunatic  at  the  time  of  the  de- 
struction of  the  will,  on  the  ground 
that  under  the  Code  the  jury  were  not 
permitted  to  return  an  inquisition  ret- 
rospective in  this  respect,  it  was  held 
that  the  submission  of  the  inquisition 
to  the  jury  without  any  remark  as  to 
its  effect,  further  than  that  it  was  not 
conclusive,  was  not  open  to  such 
objection.  The  court  said  in  this  con- 
nection: "The  limitation  of  the  in* 
quiry  under  the  commission  would  re- 
strict it  as  evidence  to  the  time  when 
the  inquisition  itself  shall  be  taken. 
But  this  rule  was  not  transgressed  in 
the  submission  of  this  case  to  the 
jury,  .  .  .  Whether  it  should  be 
given  a  retroactive  effect  by  the  jury 
was  not  within  the  direction  of  the 
court.  If  anything  more  particular 
than  what  was  said  had  been  deemed 
necessary,  further  instructions  con- 
cerning the  effect  of  the  inquisition 
should  have  been  asked  on  behalf  of 
the  plaintiff.  But  it  was  not.  Neither 
was  any  objection  or  exception  taken^ 
to  the  manner  in  which  the  inquisition 
was  submitted  as  evidence  to  the  jury. 
Accordingly,  there  was  no  ground  for 
setting  aside  the  verdict  because  any 
undue  effect  was  allowed  to  be  at- 
tributed to  the  inquisition  as  proved.'* 

In  Sprinkle  v.  Wellborn  (1905)  140 
N.  C.  168,  8  L.R.A.(N.S.)  174,  111  Am. 
St.  Rep.  827,  52  S.  E.  666,  an  action  to 
set  aside  a  deed  because  of  the  grant* 
or's  mental  incapacity,  the  court,  in 
holding  untenable  an  objection  to  the 
admission  of  the  records  of  an  inquisi- 
tion of  lunacy  because  they  were  not 
admitted  as  evidence  generally,  but 
only  for  the  consideration  of  the  court 
in  order  to  decide  upon  the  competency 
of  a  witness,  said:  **Those  records, 
of  course,  were  not  and  could  not  have 
been  considered  as  evidence  for  the 
jury.  They  were  made  after  the  date 
when  the  deed  was  executed  and  the 
proceedings  in  which  they  were  made 
were  ex  parte.  If  made  before  that 
time,  they  might  have  been  competent, 
but  not  eonclusive  as  to  the  insanity 
of  Nancy  Sprinkle." 

And  in  Uecker  v.  Zuercher  (1909) 


64  Tex.  Civ.  App.  289,  118  S.  W.  149. 
holding  inadmissible  a  subsequent 
judgment  of  non  compos  mentis,  the 
court  said:  'The  question  seems  to 
be  squarely  presented  as  to  the  admis- 
sibility of  such  a  judgment,  rendered 
a  year  after  the  deed  in  question  was 
executed,  as  evidence  relevant  to  the 
question  of  the  grantor's  sanity  a  year 
previous.  The  courts  have  adopted  a 
liberal  rule  of  admitting  evidence  of 
acts,  conduct,  etc.,  of  the  person,  both 
prior  and  subsequent  to  the  time  of 
the  execution  of  the  instrument  in 
question,  in  inquiries  of  this  nature. 
As  stated  in  Hamburger  v.  Rinkel 
(1901)  164  Mo.  898,  64  S.  W.  106: 
'Evidence  of  the  condition  of  the  mind 
of  the  testator  before  and  after  mak- 
ing a  will  is  admitted,  of  course,  for 
the  sole  purpose  of  shedding  light 
upon  his  mental  condition  at  the  time 
of  executing  the  will.'  See  also  Wil- 
liams V.  Sapieha  (1901)  —  Tex.  Civ. 
App.  — ,  62  S.  W.  72.  The  acts,  con- 
duct, and  peculiarities,  etc.,  of  the 
lierson  before  and  after  the  time  are  al- 
lowed. The  judgment  offered  was  evi- 
dently one  adjudging  plaintiff  of  un- 
sound mind  as  preliminary  to  the 
granting  of  guardianship  of  her  per- 
son and  estate.  The  determination  of 
her  mental  capacity  for  that  purpose 
was  a  matter  within  the  jurisdiction 
of  the  county  judge,  but  it  was  noth- 
ing more  than  an  adjudication  of  her 
condition  at  that  time.  Perhaps  the 
evidence  on  that  hearing  was  much 
the  same  as  that  in  this  record,  and  it 
probably  was,  for  there  was  evidence 
on  this  trial  that  no  changes  have 
taken  place  in  plaintiff's  condition  for 
a  considerable  period.  It  seema  to  us 
an  unsound  and  dangerous  rule  which 
would  permit  either  side  to  use  the 
judgment  of  the  county  judge  to 
strengthen  the  facts.  We  presume 
that  if  the  county  judge  had  ruled  that 
plaintiff  was  of  sound  mind,  and  had 
refused  to  appoint  a  guardian,  appel- 
lees would  have  endeavored  to  have 
the  prestige  of  that  court's  views  to 
fortify  their  theory  of  the  evidence. 
We  think  that  while  subsequent  acts, 
conduct,  etc.,  of  the  party  are  proper 
evidence,  a  subsequent  judgment,  such 
as  we  have  here,  declaring  the  person 
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to  be  of  unsound  mind  at  that  later 
time,  is  not.  Such  judgment  is  in  no 
sense  the  act  or  conduct  of  the  party, 
and  to  allow  it  to  be  used  as  testimony 
would  tend  to  the  substitution  of  the 
judfirment  of  the  county  judge  upon 
the  facts,  for  that  of  the  jury  who 
were  there  to  try  this  case.  It  has 
been  decided  in  this  state  that  a  con- 
tract made  with  one  who  has  been  ad* 
judged  insane  and  is  under  guardian-* 
ship  is  void.  Elston  v.  Jasper  (1876) 
45  T«x.  409.  But  it  has  not  been  held 
in  this  state  that  a  contract  is  affected 
in  any  manner  by  such  proceedings 
had  after  the  making  of  the  contract, 
nor  that  such  subsequent  proceedings 
can  be  looked  to  as  a  material  fact  in 
determining  the  state  of  the  party^s 
mind  when  the  contract  was  made. 
What  is  said  by  the  supreme  court  in 
Boehme  v.  Sovereign  Camp,  W.  W. 
(1904)  98  Tex.  376,  84  S.  W.  422,  4 
Ann.  Cas.  1019,  and  in  McCamant  v. 
Roberts  (1886)  66  Tex.  260,  1  S.  W. 
260,  is  not  in  line  with  the  view  that 
the  subsequent  judgment  sought  to  be 
used  in  this  case  was  any  evidence  of 
insanity  of  plaintiff  when  she  executed 
the  papers  in  question.'' 

And  in  Rowan  v.  Hodges  (1915)  — 
Tex.  Civ.  App.  — ,  175  S.  W.  847,  it  was 
held,  following  Uecker  v.  Zuercher 
(Tex*)  supra,  that  an  adjudication  of 
lunacy  entered  more  than  a  year  after 
the  execution  of  a  deed  by  the  lunatic 
was  inadmissible  upon  the  question  of 
his  capacity  to  execute  it. 

An  inquisition  made  over  four 
months  after  the  alleged  lunatic  part- 
ed with  certain  promissory  notes  is  not 
admissible  in  an  action  of  replevin  by 
his  eruardian  to  recover  such  notes, 
upon  the  ground  of  the  lunatic's  in- 
capacity to  part  therewith.  The  court, 
in  stating  the  law  upon  this  subject, 
said:  '*The  general  rule  is  that  an 
adjudication  as  to  mental  soundness  is 
direct  evidence  of  the  fact  at  the  time 
of  the  adjudication,  and  presumptive 
evidence  of  the  condition  of  the  sub- 
ject at  a  subsequent  time,  upon  the 
theory  that  a  condition  of  mind  once 
shown  to  exist  is  presumed  to  con- 
tinue. It  is  not  evidence  of  itself  of 
the  mental  soundness  of  the  subject 
at  any  time  prior  to  the  adjudication. 


In  the  absence  of  independent  evidence 
showing  that  the  same  condition  of 
mind  existed  at  the  prior  time  as  at 
the  time  of  the  adjudication,  and  had 
been  continued  in  the  meantime,  it  is 
not  admissible  at  all  in  a  controversy 
as  to  such  condition  at  such  prior  time. 
That  is  the  state  of  the  law  as  laid 
down  in  previous  adjudications  of  this 
court,  and  no  reason  is  perceived  for 
departing  from  it.  Such  is  the  law 
also  according  to  standard  text-writers 
and  courts  generally.*'  Small  v.  Cham- 
peny  (1899)  102  Wis.  61,  78  N.  W.  407. 

h.  Effect  of  remoteness  of  culjudioation. 

The  question  whether  evidence  tend- 
ing to  show  the  insanity  *of  a  testator 
is  too  remote  from  the  time  of  the 
execution  of  the  will  is  a  matter  rest- 
ing very  largely  in  the  discretion  of 
the  trial  court.  No  general  rule  can 
be  given  on  the  subject.  Each  case 
must  depend  upon  its  particular  cir- 
cumstances. Where  the  evidence  tends 
to  show  that  the  insanity  developed 
early  in  life  and  was  of  a  fixed  and 
permanent  character,  the  period  dur- 
ing which  the  insanity  may  be  shown 
is  of  necessity  greatly  extended.  Its 
persistent  character  can  best  be  shown 
by  proof  of  its  existence  during  a  long 
period  of  time,  and  evidence  thereof 
is  properly  admissible  in  such  cases. 
Hence,  evidence  of  various  adjudica- 
tions of  insanity,  the  earliest  of  which 
was  more  than  fifty  years  before  the 
death  of  the  testator,  is  not  necessarily 
too  remote.  Re  Baker  (1917)  176  CaL 
430,  168  Pac.  881. 

In  People  v.  Farrell  (1867)  81  Cal. 
676,  it  is  said :  "No  rule  can  fix  with 
precision  the  limits  of  time  within 
which  evidence  of  subsequent  insanity 
on  the  score  of  competency  shall  be 
received  and  beyond  which  it  shall  be 
rejected.  .  .  .  Where  the  insanity 
sought  to  be  proved  is  of  a  temporary 
character  or  interrupted  by  lucid  in- 
tervals, which  is  apt  to  be  the  case 
where  it  results  from  personal  inju- 
ries acted  upon  by  casual  and  exciting 
causes,  a  wider  range  on  the  score  of 
time  should  be  allowed  to  the  tes- 
timony than  in  cases  where  the  insan- 
ity is  of  a  more  continuous  and  per- 
manent character,  and  therefore  its 
periods    of   commencement   and    ter- 
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mination  more  clearly  defined  and 
readily  ascertained.  But  from  the  nsr 
ture  of  the  case  no  fixed  rules  as  to 
the  period  of  time  over  which  an  in- 
quiry of  this  character  should  be  ex-* 
tended  can  be  established,  and  hence 
the  particular  conditions  of  each  case 
must  be  allowed  to  fix  the  limits.  To 
allow  a  wide  range  is  certainly  in 
keeping  with  the  humanity  of  the  law, 
which  always  prefers  the  escape  of 
the  guilty  to  the  punishment  of  the  in** 
nocent." 

While  large  latitude  should  be  al- 
lowed in  determining  the  admissibil- 
ity of  an  adjudication  of  insanity,  and 
while  there  is  no  agreed  limit  of  time 
within  which  the  prior  or  subsequent 
condition  is  to  be  considered,  the  cir- 
cumstances of  each  case,  in  the  very 
nature  of  things,  ought  to  control,  and 
the  discretion  of  the  trial  judge, 
though  reviewable  for  abuse,  ought  to 
have  weight.  Taylor  v.  Taylor  (1910) 
174  Ind.  670,  93  N.  E.  9. 

Where  one  brings  an  action  to  re- 
cover money  paid  under  a  contract,  on 
the  ground  that  at  the  time  of  the  mak- 
ing of  the  contract  he  was  insane,  evi- 
dence that,  at  a  point  of  time  four 
years  or  more  subsequent  to  the  time 
of  the  making  of  the  contract,  he  was 
adjudged  insane  by  the  board  of  in- 
sanity, is  inadmissible  and  incom- 
petent^ and  too  remote  to  prove  hia 
mental  condition  at  the  time  of  the 
making  of  the  contract.  Westerland 
v.  First  Nat.  Bank  (reported  here- 
with) ante,  662. 

Proceedings  for  the  appointment  of 
a  guardian  over  the  testatrix  two 
years  after  the  date  of  the  will  are 
properly  excluded  in  a  will  contest* 
Re  Harvey  (1903)  —  Iowa,  — ,  94  N. 
W.  559. 

The  record  of  a  proceeding  in  lun- 
acy by  which  it  appears  that  a  person 
was  found  by  a  jury,  and  adjudged  by 
the  probate  court,  to  be  of  unsound 
mind,  and  confined  in  an  asylum  for 
the  insane,  but  subsequently  dis- 
charged therefrom  "not  restored  to 
his  right  mind,"  is  receivable  in  evi- 
dence on  the  issue  of  insanity  raised 
by  the  person,  in  defense  to  an  in- 
formation for  crime  alleged  to  have 
been  committed  by  him  between  seven 


and  eight  years  after  the  inquisition  of 
lunacy.  State  y.  McMurry  (1899)  61 
Kam  87,  58  Pac.  961.  In  this  case  the 
court  said:  ''The  time  intermediate 
the  adjudication  in  the  probate  court 
and  the  date  of  the  commission  of  the 
alleged  offense  was  considerable,  it  is 
true,  but  the  general  rule  is  that  a 
condition  of  insanity,  if  shown  to  ex- 
ist, is  presumed  to  continue.  This 
presumption  is,  of  course,  a  disputable 
one,  and  evidence  of  the  actual  condi- 
tion of  mind  at  any  particular  subse- 
quent time  is  properly  receivable;  but 
on  the  question  of  sanity  the  record 
of  a  proceeding  in  lunacy  is  properly 
receivable  for  the  purpose  of  proof  of 
an  insane  state  of  mind  at  a  particular 
time  in  question,  and  thereby  to  give 
rise  to  the  presumption  of  its  contin- 
uance from  that  date.  We  know  of 
no  subsequent  time  at  which  this  pre- 
sumption ceases.  The  lapse  of  much 
time,  during  which  the  patient  has  not 
been  confined  for  his  malady  or  known 
as  a  fact  to  be  insane,  may  so  mate- 
rially weaken  the  presumption  as  prac- 
tically to  neutralize  it,  but  neverthe- 
less an  accused  person  who  alleges 
his  insanity  as  an  excuse  for  his  act 
is  entitled  to  introduce  in  his  behalf 
all  the  admissible  evidence  he  can 
command.'' 

A  judgment  fn  proceedings  for  the 
appointment  of  a  guardian  of  an  in- 
competent person,  rendered  two 
months  after  the  making  of  a  will,  can- 
not be  said  to  be  so  remote  that  its 
exclusion  does  not  constitute  prejudi- 
cial error.  Whether  it  is  too  remote  is 
largely  for  the  trial  court  to  deter- 
mine. McAllister  v.  Rowland  (1913) 
124  Minn.  27, 144  N.  W.  412,  Ann.  Cas. 
1915B,  1006. 

An  order  in  guardianship  proceed- 
ings, purporting  to  be  an  adjudication 
of  the  mental  incapacity  of  the  ward 
many  years  before  the  application  for 
appointment  of  a  guardian  was  made, 
is  not  admissible  as  evidence  of  his 
incapacity  to  make  a  prior  settlement 
on  a  note  to  him,  or  of  such  unsound- 
ness of  mind  as  to  prevent  the  running 
against  him  of  the  Statute  of  limita- 
tions. Bumham  v.  Mitchell  (1874) 
34  Wis.  117. 

It  was  held  in  Giles  ▼.  Hodge  (1889) 
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74  Wis.  360,  48  N.  W.  168,  that  an  in- 
quisition of  lunacy  was  admissible  in 
an  action  to  set  aside  a  prior  deed  of 
the  lunatic,  as  evidence  of  his  incapac- 
ity to  execute  such  deed.  The  court 
distinguished  the  preceding:  case  upon 
the  ground  that  in  that  case  the  ad- 
judication was  offered  to  prove  the 
mental  incapacity  of  the  lunatic 
reaching  back  thirty  years  before  the 
adjudication,  while  in  this  case  the 
petition  was  filed  the  next  day  after 
the  deed  was  executed,  and  the  adju- 
dieation  was  of  the  time  when  the  pe- 
tition was  filed*  The  court  said :  "It 
is  no  doubt  the  general  principle  that 
the  adjudication  cannot  relate  back  to 
a  prior  time  as  evidence  of  incapacity, 
and  so,  too,  as  to  the  future  also,  ex* 
cept  by  the  presumption  that  it  con- 
tinued. •  .  .  But  when  it  is  shown 
that  the  mental  incapacity  and  condi- 
tion had  been  the  same  for  a  consid- 
erable time,  and  was  the  same  at  the 
date  of  the  act  to  be  affected  by  it  as 
,when  adjudication  was  had,  the  adju« 
dieation  is  none  the  less  competent. 
.  .  .  In  a  case  where  the  mental 
weakness  and  incapacity  are  the  con- 
comitants of  old  age^  and  have  been 
gradual  and  continuous  for  a  consid- 
erable time,  and  not  the  result  of  any 
recent  or  intervening  cause,  but  of 
gradual  and  natural  decay,  such  evi- 
dence is  competent  to  show  that  the 
conditions  had  not  changed,  but  were 
the  same  as  when  the  adjudication  was 
had;  and  f^e  adjudication  itself  is  ad- 
missible as  the  foundation  of  such  an 
inquiry." 

In  Sergeson  v.  Sealey  (1742)  2  Atk. 
412,  26  Eng.  Reprint,  648,  9  Mod.  870, 
88  Eng.  Reprint,  513,  an  action  to  set 
aside  a  purchase  of  real  estate  by  an 
alleged  lunatic  within  the  period  over- 
reached by  the  finding  of  an  inquisi- 
tion, the  chancellor,  in  answer  to  an 
objection  to  the  competency  of  the  in-  ] 
qnisition,  because  it  was  offered  as 
evidence  to  affect  the  right  of  a  third 
person,  and  because  it  had  a  retrospect 
of  eight  years,  said  that  inquisitions 
of  lunacy  are  always  admissible,  but 
that  the  inquisition  was  not  conclusive  ^ 
even  as  to  the  point  of  time  when  tak- 
en, much  less  as  to  the  retrospect  of 
^ight  years. 


o.  Effect  of  character  of  proceeding, 

1,  Commitment  to  inaane  asylutn. 

The  distinction  between  an  adju- 
dication of  incompetency  and  the  ap- 
pointment of  a  guardian  of  an  insane 
person,  and  an  order  made  by  the  court 
for  the  commitment  of  a  person  to  a 
state  hospital  for  the  insane  as  a  fit 
subject  for  treatment  and  custody,  is 
discussed  in  Leggate  v.  Clark  (1878) 
111  Masa  808,  as  follows:  "An  in- 
quisition of  lunacy  under  the  English 
system,  and  proceedings  under  our 
system  to  appoint  a  guardian  of  an 
insane  person,  are  in  the  nature  of 
proceedings  in  rem,  and  are  designed 
to  fix  the  status  of  the  person  proceed- 
ed against.  Under  our  system  careful 
provision  is  made  for  notice  to  the 
alleged  insane  person,  and  for  a  full 
hearing,  and  the  decree  fixes  the  status 
of  the  ward  as  an  insane  person,  inca- 
pable of  taking  care  of  himself.'  The 
statutes  give  the  care  and  management 
of  his  person  and  estate  to  the  guard- 
ian, and  take  from  him  the  capacity 
'to  make  contracts  or  to  transfer  his 
i  property.  The  necessary  effect  of  the 
decree  is  that  the  ward  is,  in  law,  what 
the  decree  declares  him  to  be, — in- 
capable of  taking  care  of  himself,  as 
to  all  the  world.  Otherwise,  the  ob- 
ject of  the  statute  would  be  entirely 
defeated.  Gen.  Stat.  chap.  109 ;  Chase 
V.  Hathaway  (1817)  14  Mass.  222; 
Leonard  v.  Leonard  (1833)  14  Pick. 
(Mass.)  280.  But  an  order  under  the 
Statute  of  1862,  chap.  223,  §  8,  is  not 
of  this  character.  It  does  not  pretend 
to  declare  the  person  committed  to  the 
.hospital  to  be  incapable  of  transacting 
business.  It  does  not  take  from  him 
the  care  and  management  of  his  es- 
tate. It  affords  a  justification  for  the 
restraint  of  his  person,  but  is  not  de- 
signed to  fix  his  status.'^ 

This  distinction  is  similarly  brought 
out  in  Dewey  v.  Allgire  (1893)  37  Neb. 
6,  40  Am.  St.  Rep.  468,  55  N.  W.  276, 
where  the  record  of  proceedings  under 
a  statute,  the  sole  object  of  which  is 
to  ascertain  whether  or  not  the  person 
alleged  to  be  insane  is  a  fit  subject  for 
custody  and  treatment  in  the  hospital 
for  the  insane,  is  held  not  admissible 
in  evidence  as  tending  to  establish 
want  of  business  capacity. 
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The  proceedings  in  an  examination 
by  a  commission  as  to  the  sanity  of  a 
certain  person,  for  the  purpose  of  de- 
termining whether  she  was  a  proper 
subject  to  be  admitted  for  treatment 
to  the  hospital  for  the  insane,  are  in- 
admissible as  affecting  the  credibility 
of  such  person  as  a  witness  five  years 
subsequently.  Hicks  v.  State  (1905) 
165  Ind.  440,  75  N.  E.  641. 

The  daily  record  of  an  accused 
while  at  a  state  hospital,  kept  as  re- 
quired by  statute,  is  admissible  on  the 
trial  of  the  issue  of  his  sanity,  under 
the  familiar  rule  of  evidence  as  to 
public  records.  Hempton  v.  State 
(1901)  111  Wis,  127,  86  N.  W.  596,  12 
Am.  Crim.  Rep.  657. 

In  Roe  V.  Nix,  L.  R.  [1893]  P.  55, 68  L. 
T.  N.  S.  (Eng.)  26,  62  L.  J.  Prob.  N.  S. 
86,  1  Reports,  472,  on  proceedings  to 
probate  the  will  of  one  in  an  insane 
asylum  after  being  found  by  inquisi- 
tion to  be  a  lunatic,  the  reports  of  the 
Lord  Chancellor's  visitors  to  the  testa- 
trix, although  undoubtedly  the  best 
evidence  extant  as  to  the  mental  condi- 
tion of  the  testatrix  at  the  time  of  the 
execution  of  the  will,  were  held  in- 
admissible because  of  a  statute  requir- 
ing them  to  be  kept  secret,  and  because 
of  the  refusal  of  the  Lords  Justices 
to  make  an  order  permitting  their  con- 
tents to  be  divulged. 

It  was  held  in  Karnes  v.  Johnston 
(1906)  58  W.  Va,  595,  52  S.  E.  658,  that 
an  order  of  a  justice  of  the  peace,  find- 
ing that  a  person  was  insane,  not  com- 
mitting him  to  a  hospital  for  the 
insane,  but  leaving  him  freedom  of 
person  until  the  appointment  of  a  com- 
mittee, and  then  committing  him  to 
the  custody  of  such  committee,  was 
not  admissible  as  evidence  of  insanity 
in  a  proceeding  before  the  county 
court  to  appoint  a  committee,  on  the 
ground  that  such  finding  was  beyond 
the  jurisdiction  of  the  justice,  under 
a  statute  limiting  his  jurisdiction  to  a 
finding  of  lunacy  solely  for  the  pur- 
pose of  commitment  to  a  hospital  for 
the  insane. 

The  commitment  of  one  to  an  inisane 
asylum  is  competent  upon  the  question 
of  his  capacity  to  subsequently  execute 
a  will.  Mileham  v.  Montagne  (1910) 
148  Iowa,  476,  125  N,  W.  664;  Re  Bar- 


ney (1918)  185  App.  Div.  782, 174  N.  Y. 
Supp.  242. 

The  commitment  to,  and  confinement 
of  one  in,  an  insane  asylum,  is  admis- 
sible on  the  issue  of  insanity,  upon  his 
prosecution  for  a  crime.  McCully  v. 
State  (1920)  —  Ark.  — ,  217  S.  W.  453; 
State  V.  McMurry  (1899)  61^Kan.S7, 
58  Pac.  961;  Wheeler  v.  State  (1877) 
34  Ohio  St.  394,  32  Am.  Rep.  372; 
Hempton  v.  State  (1901)  111  Wis.  127, 
86  N.  W.  596,  12  Am.  Crim.  Rep.  657. 

The  transfer  of  a  convict  from  the 
penitentiary  to  a  lunatic  asylum,  un- 
der a  statute  authorizing  the  removal 
of  an  insane  prisoner,  is  a  circum- 
stance to  be  considered  with  other  evi- 
dence bearing  on  the  question  of  such 
person's  insanity.  Langdon  v.  People 
(1890)  133  m.  382,  24  N.  E.  874. 

In  Re  Maas  (1900)  10  Okla.  302,  61 
Pac.  1057,  where  a  defendant  convict- 
ed of  murder  was  brought  into  court 
for  judgment  and  sentence,  and  filed 
a  motion  in  arrest  of  judgment,  and,  in 
support  thereof,  introduced  in  evi- 
dence an  order  of  the  county  board  ol 
insanity,  adjudging  him  to  be  insane, 
and  the  court  overruled  such  motion 
and  sentenced  the  defendant,  it  was 
held  that  the  correctness  of  such  rul- 
ing could  not  be  inquired  into  on  a 
writ  of  habeas  corpus.  The  court 
said :  "The  fact  that  the  county  board 
of  insanity  may  have  adjudged  him 
insane  prior  to  the  time  fixed  for  his 
sentence,  even  if  the  order  of  such 
adjudication  was  admitted  in  evidence 
or  considered  by  the  trial  court,  would 
not  necessarily  control  its  action,  be- 
cause such  order  is  not  an  adjudica- 
tion or  finding  of  any  court,  and  is  not 
admissible  upon  a  trial  to  prove  the 
insanity  of  such  person.  Such  an  or- 
der amounts  to  no  more  than  the  ex- 
pression of  an  opinion  by  any  other 
person  or  persons  out  of  court  as  to 
the  mental  condition  of  a  defendant's 
mind,  except  where  the  right  of  the 
cfiicers  of  the  asylum  to  confine  and 
treat  such  person  is  called  in  ques- 
tion, or  in  other  cases  of  a  kindred 
character  which  fall  within  the  spirit 
of  the  law  authorizing  such  finding  by 
the  board  of  insanity.'' 

The  reports  of  the  examining  physi- 
cians in  judicial  proceedings,  resulting 
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in  the  commitment  to  the  hospital  for 
the  insane  of  one  accused  of  crime,  are 
admiaaible  on  the  trial  of  the  special 
issue  of  insanity.  Hempton  v.  State 
(1901)  111  Wis*  127,  86  N-  W,  596,  12 
Am.  Grim.  Rep.  657. 

But  it  was  held  in  People  v.  Willard 
(1907)  150  Cal.  543,  89  Pac.  124,  that 
the  certificates  of  the  examining 
physicians,  in  a  proceeding:  for  the 
commitment  of  a  person  to  a  state 
asylum  for  the  insane,  were  inadmis- 
sible to  show  the  insanity  of  the  de- 
fendant in  a  criminal  prosecution,  be- 
ing purely  hearsay  evidence. 

2,  Guardianship  proceedings. 

Proceedings  for  the  appointment  of 
a  guardian  or  conservator  are  admis- 
sible upon  the  question  of  the  ward's 
mental  condition,  the  court  holding  in 
McAllister  v.  Rowland  (1913)  124 
Minn.  27,  144  N.  W.  412,  Ann.  Cas. 
1915B,  1006,  that  the  fact  that  the  ap- 
plication was  not  to  have  testatrix 
declared  insane,  but  only  to  have  a 
guardian  appointed  because  of  the  ivor 
pairment  of  her  mental  faculties  by 
reason  of  old  age,  and  the  consequent 
inability  to  manage  her  affairs*  did 
not  render  the  adjudication  inadmis- 
sible. 

Such  proceedings  were  held  com- 
petent evidence  of  testamentary  in- 
capacity in  Re  Loveland  (1912)  162 
CaL  595,  123  Pac.  801;  HOLLIDAY  v. 
Shephebd  (reported  herewith)  ante, 
558;  Spiers  v.  Hendershott  (1909) 
142  Iowa,  446, 120  N.  W.  1058;  Rice  v. 
Rice  (1883)  50  Mich.  448, 15  N.  W.  545. 

An  adjudication  of  habitual  drunk- 
enness is  competent  evidence  of  sub- 
sequent testamentary  incapacity.  Lew- 
is V.  Jones  (1868)  50  Barb.  (N.  Y.) 
645. 

It  was  held  in  Mulholland's  Estate 
(1907)  217  Pa.  65,  66  Atl.  150,  that  an 
adjudication  of  weakmindedness  of  a 
testatrix,  followed  by  the  appointment 
of  a  guardian,  was,  because  of  its  en- 
try shortly  after  the  making  of  the 
will,  proper  evidence  for  consideration 
in  a  conflict  over  the  will. 

A  judgment  in  proceedings  for  the 
appointment  of  a  guardian  of  an  incom- 
petent person  is  admissible  evidence  in 
any  litigation,  to  prove  the  mental  con- 
dition of  the  person  at  the  time  the 


judgment  is  rendered,  or  at  any  past 
time  during  which  the  judgment  finds 
the  person  incompetent.  McAllister 
V.  Rowland  (Minn.)  supra. 

In  Herndon  v.  Vick  (1898)  18  Tex. 
Civ.  App.  583,  45.  S.  W.  852,  an  action 
to  try  title  to  land  claimed  by  an  al- 
leged lunatic  through  his  father,  it 
was  held  that  the  fact  that*a  foreign 
adjudication  of  lunacy  and  appoint- 
ment  of  a  guardian,  involving  land, 
was  rendered  by  a  court  which  had  no 
jurisdiction  over  the  land  in  question, 
did  not  render  such  adjudication  in- 
admissible as  evidence  of  the  lunatic's 
unsoundness  of  mind,  so  as  to  bring 
him  within  the  exception  of  incom- 
petent persons  in  the  Statute  of  Limi- 
tations. 

An  order  of  the  probate  court  that 
a  person  is,  by  reason  of  mental  in- 
firmity, incompetent  to  have  the 
charge  arid  management  of  his  estate, 
and  appointing  a  guardian,  where  it 
otherwise  appears  that  the  condition 
of  such  person  was  continuing  from 
boyhood  to  death,  is  proper  to  be  con- 
sidered as  evidence  of  his  mental 
capacity  subsequently  to  execute  a 
deed,  although  it  does  not  appear  that 
letters  of  guardianship  were  issued. 
Chase  v.  Spencer  (1907)  150  Mich.  99, 
113  N.  W.  678. 

In  Cathcart  v.  Sugenheimer  (1882) 
18  S.  C  123,  an  action  by  a  lunatic, 
after  an  adjudication  superseding  the 
commission  of  lunacy,  to  recover  from 
the  purchaser  land  sold  by  the  plain- 
tiff's committee  to  pay  his  debts,  in 
proceedings  alleging  the  lunacy  of 
the  plaintiff  and  the  appointment  of  a 
committee  for  his  person  and  estate, 
it  was  held  that  the  record  of  such 
proceedings  was  admissible,  though 
as  to  the  lunatic  res  inter  alios  acta 
because  he  was  not  made  a  party,  to 
show  that  he  had  been  declared  a  lun- 
atic, and  that  the  court  had  ordered 
a  sale  of  the  land. 

But  it  was  held  not  error,  in  a  pro- 
ceeding to  determine  the  validity  of  a 
will,  to  exclude  from  the  consideration 
of  the  jury  a  court  record  showing 
that  two  or  three  years  after  the  ex- 
ecution of  the  will  a  conservator  was 
appointed  over  the  estate  of  the  tes- 
tator,  since,  conceding  that  the  ap- 


576 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


pointment  of  the  conservator  was 
proper^  it  did  not  follow  that  the  tes- 
tator did  not  possess  testamentary 
capacity  to  make  a  will.  Entwistle  ▼• 
Meikle  (1899)  180  HI.  9,  54  N.  E.  217. 

In  Re  Harvey  (1908)  —  Iowa,  — ,  94 
N.  W.  559,  subsequent  proceedings  for 
the  appointment  of  a  guardian  over  a 
testatrix  were  held  properly  excluded, 
apparently  because  too  remote. 

A  verdict  and  judgment  finding  one 
mentally  incompetent  to  manage  his 
estate  by  reason  of  infirmity  and  age, 
and  appointing  a  conmiittee  for  him, 
are  not  competent  evidence  upon  the 
question  whether  he  had  testamentary 
capacity  six  months  previously.  Wat- 
son v.  Watson  (1910)  137  Ky.  25,  121 
S.  W.  626. 

Re  Pinney  (1880)  27  Minn.  280,  6 
N.  W.  791,  7  N.  W.  144,  holding  that 
the  record  of  the  probate  co.urt,  on  an 
application  to  appoint  a  guardian  for 
a  person  whose  incapacity  was  due  to 
the  gradual  decay  of  his  mental  fac- 
ulties from  great  age,  is  properly  ex- 
cluded in  determining  his  competency 
to  make  a  will,  was  overruled  in  Mc- 
Allister V.  Rowland  (1913)  124  Minn. 
27,  144  N.  W.  412,  Ann.  Gas.  1915B, 
1006. 

In  Schindler  v.  Parzoo  (1908)  52 
Or.  452,  97  Pac.  755,  the  court  said: 
"There  can  be  no  doubt,  however,  of 
the  general  principle  that  the  adju- 
dication by  itself  cannot  relate  to  a 
prior  time  as  evidence  of  incapacity, 
«  .  •  but  when  it  is  shown  that  the 
mental  condition  of  the  ward  had  been 
the  same  for  a  considerable  length  of 
time,  and  was  the  same  at  the  time  of 
the  act  to  be  affected  by  it  as  when 
the  adjudication  was  had,  the  adju- 
dication is  competent  evidence  of 
previous  insanity.  .  .  .  And  in  a 
case  where  mental  weakness  and  in- 
capacity are  the  concomitants  of  old 
age,  and  have  been  gradual  and  con- 
tinuous for  a  considerable  time,  and 
not  the  result  of  any  recent  or  inter- 
vening cause,  but  of  gradual  and 
natural  decay,  such  evidence  is  com- 
petent to  show  that  the  conditions 
have  not  changed,  but  are  the  same  as 
when  the  adjudication  was  had/' 

In  Carter  v.  Gahagan  (1918)  102 
Neb.  404,  167  N.  W.  412,  where  the 


proceedings  for  the  appointment  of  a 
guardian  for  the  testatrix  were  a  nul- 
lity because  instituted  in  the  wrong 
county,  it  was  held  that  the  record  of 
those  proceedings  should  have  been 
excluded,  as  the  facts  and  circum- 
stances surrounding  the  appointment 
afforded  no  reasonable  ground  for  in- 
ferring an  admission  on  the  part  of 
testatrix  that  she  was  in  need  of  a 
guardian  to  manage  her  businees. 

B.  Proceedings  to   determine  eanUiy   of 
prieoners  awaiting  trials 

A  finding  of  a  jury,  impaneled  to 
try  the  question  of  sanity  of  one  in 
custody  on  a  criminal  charge,  that 
such  person  is  insane,  is  competent 
evidence,  on  his  being  brought  to  trial, 
upon  the  question  whether  he  was  in- 
sane at  the  time  of  the  commission  of 
the  supposed  offense.  People  v.  Far- 
rell  (1867)  81  Cal.  576. 

And  in  Bond  v.  State  (1913)  129 
Tenn.  75, 165  S.  W.  229,  the  court  held 
admissible,  on  the  question  of  the  men- 
tal condition  of  the  accused  at  the  time 
of  the  offense,  a  verdict  of  the  jury, 
on  the  accused  being  put  to  trial  on 
his  plea  of  present  insanity,  to  the  ef- 
fect that  he  was  then  insane  and  in- 
capable of  defending  the  charge 
against  him. 

Proceedings  in  which  one  was  ad- 
judged insane,  had  on  the  day  after 
the  homicide,  and  based  upon  the  pro- 
visions of  a  statute  providing  that  it 
shall  not  apply  to  persons  charged 
with  criminal  offenses  and  who  plead 
insanity,  are  properly  excluded  from 
evidence  upon  the  trial  for  homicide 
of  the  person  adjudged  to  be  insane, 
in  which  insanity  was  relied  upon  as 
a  defense.  Davis  v.  State  (1902)  44 
Fla.  32,  32  So.  822;  Johnson  v.  State 
(1909)  57  Fla.  18,  49  So.  40. 

4.  MiecManeoue, 

It  was  held  in  Davis  v.  Davis  (1910) 
24  S.  D.  474,  124  N.  W.  715,  that  an 
adjudication  that  the  grantor  was  in- 
sane, in  an  action  in  another  state  by 
the  grantor's  heir  to  cancel  the  deed, 
was  admissible  in  a  subsequent  action 
between  the  same  parties  to  cancel  a 
subsequent  deed  to  other  proper^  by 
the  alleged  lunatic  to  the  same  gran- 
tee^ as  evidence  of  the  mental  condi- 
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tion  of  the  alleged  lunatic  at  the  time 
of  the  ezecntion  of  the  prior  deed. 

d.  Am    agalnat   permms    not   parUeB    or 
I^Hviem  to,  or  ^oithout  notice  of,   In- 


Most  of  the  cases  which  hold  an 
adjudication  of  insanity  or  incom- 
petency admissible  on  the  issue  of 
mental  condition  in  a  collateral  action 
or  proceeding  assume  without  discus- 
sion that  its  admissibility  is  not  de- 
pendent upon  the  party  against  whom 
it  is  offered  having  been  a  party  or 
privy  in  the  proceeding  in  which  the 
adjudication  was  made.  Some  of  the 
cases,  however,  discuss  the  point,  and 
a  few  have  rejected  the  adjudication 
on  the  ground  that  it  was  res  inter 
alios. 

The  principle  of  the  admissibility 
of  an  inquest  against  strangers  seems 
to  be  that  it  is  a  public  proceeding, 
had  under  public  authority,  and  in 
which  the  public  are  interested,  and 
that  therefore,  all  persons  being  to 
some  extent  interested  and  represent- 
ed in  the  proceedings,  all  should  in 
some  degree  be  bound  by  it.  Hopson 
V.  Boyd  (1846)  6  B.  Mon.  (Ky.)  296. 

An  inquisition  of  lunacy  is  admis- 
sible upon  the  question  of  the  lu- 
natic's competency  to  testify,  although 
his  testimony  is  offered  against  one 
who  was  not  a  party  to  the  proceed- 
ings in  lunacy.  Hoyt  v.  Adee  (1870) 
3  Lans.  (N.  Y.)  173. 

In  State  v.  McMurry  (1899)  61  Kan. 
87,  68  Pac.  961,  holding  admissible  the 
record  of  a  proceeding  in  lunacy  on 
the  issue  of  insanity  in  a  criminal 
prosecution,  the  court  said :  ''Ordina- 
rily, the  judgment  of  a  court  is  not 
receivable  in  a  controversy  to  which 
a  stranger  to  the  judgment  is  a  party, 
except  merely  to  prove  its  existence 
and  effects  ...  An  exception, 
however,  is  made  in  ^e  case  of  judg- 
ments in  rem,  declaring  the  status  of 
persons  or  things.  These  are  adju- 
dications to  which,  in  a  sense,  the 
whole  world  is  a  party." 

And  in  Osterhont  v.  Shoemaker 
(1842)  8  Hill  (N.  Y.)  613,  where  it 
was  unnecessary  to  pass  upon  the  ad- 
missibility of  an  inquisition  because, 
after  its  admission  in  evidence,  it  was 
withdrawn  with  the  assent  of  the  de- 
7  A.LJL— 37. 


fendant,  the  court  said:  ''I  see  no 
principle  upon  which  the  inquisition 
taken  on  a  commission  of  lunacy  can 
be  given  in  evidence  to  defeat  the  title 
of  third  persons  who  were  strangers 
to  the  proceeding,  and  had  no  oppor- 
tunity to  offer  or  cross-examine  wit- 
nesses. But  it  seems  to  be  settled  that 
such  evidence  is  admissible,  though 
not  conclusive.'^ 

But  it  was  held,  in  an  action  to  an- 
nul a  deed  on  the  ground  of  the  mental 
incapacity  of  the  grantor,  that  the 
record  of  the  lunacy  proceedings  by 
which  the  grantor  was  committed  to 
the  insane  asylum  several  years  be- 
fore he  made  the  deed  was  properly 
rejected  as  res  inter  alios  acta,  such 
proceedings  being  purely  ex  parte, 
and  hence  not  binding  upon  the  gran- 
tor nor  upon  his  later  privies  in  es- 
tate. Frederic  v.  Wilkins  (1913)  182 
Ala.  343,  62  So.  618. 

An  inquisition  of  lunacy  found  five 
years  subsequent  to  the  date  of  the 
will  is,  where  the  record  does  not  dis- 
close that  the  propounders  of  the  will 
were  parties  or  privies  to  that  pro- 
ceeding, res  inter  alios  acta,  and  hence 
inadmissible.      Terry    v.    BuiBngton 

(1862)  11  6a.  337,  66  Am.  Dec.  423. 
The  record  of  the  appointment  of  a 

guardian,  made  nearly  a  year  after 
the  date  of  a  deed,  is  not  admissible 
as  bearing  on  the  question  whether 
the  grantor  was  of  sound  mind,  at  the 
time  of  its  execution,  such  proceeding 
being  res  inter  alios.    Hovey  v.  Chase 

(1863)  62  Me.  304,  83  Am.  Dec  614. 
In  Rhoades  v.  Fuller    (1907)    139 

Mo.  179,  40  N.  W.  760,  the  court  gave, 
as  one  of  the  reasons  for  holding  an 
adjudication  of  the  insanity  of  the 
grantor  inadmissible  in  an  action  to 
set  aside  a  deed,  that  the  defendant 
was  not  a  party  to  the  inquisition,  had 
no  connection  with  it,  and  that  his 
rights  previously  acquired  could  in  no 
possible  way  be  affected  thereby. 

And  in  Sprinkle  v.  Wellborn  (1906) 
140  N.  C.  163,  3  LJl.A.(N.S.)  174,  111 
Am.  St.  Rep.  827,  62  S.  E.  666,  where 
an  objection  to  the  admission  of  ah 
inquisition  of  lunacy  was  h^d  unten- 
able, because  it  was  received  only  for 
the  consideration  of  the  court  in  or- 
der to  decide  upon  the  competency  of 
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a  witness,  the  court  stated  that  the  in* 
quisition  was,  of  course,  inadmissible, 
for  the  reason,  among  others,  that  the 
lunacy  proceedings  were  ex  parte. 

e.  Invalid  adjudioationa. 

The  adjudication  is  generally  held 
inadmissible  if  the  proceeding  in 
which  it  was  made  was  void,  regard- 
less of  the  nature  of  the  defect  which 
rendered  the  proceeding  void. 

The  decree  of  a  court  of  probate 
granting  letters  of  guardianship  of 
one  as  non  compos  mentis  was  held 
inadmissible,  because  void,  in  Wait  v. 
Maxwell  (1827)  5  Pick.  (Mass.)  217, 
16  Am.  Dec.  391. 

Where  a  proceeding  to  secure  the 
appointment  of  a  committee  for  an  al- 
leged incompetent  is  void  on  its  face, 
it  will  be  presumed  that  such  person 
is  competent.  Hanson  v.  Hanson 
(1916)  148  C.  C.  A.  451,  234  Fed,  853. 

In  an  action  by  one  claiming  title  to 
property  under  a  bill  of  sale,  in  which 
the  defense  was  that  at  the  date  of 
the  execution  of  the  instrument  the 
grantor  was  non  compos  mentis,  an 
inquisition  had  by  order  of  the  court 
to  ascertain  the  competency  of  such 
individual,  of  the  pendency  of  which 
he  had  no  notice,  was  improperly  ad- 
mitted in  evidence*  McCurry  v.  Hoop- 
er (1848)  12  Ala.  823,  46  Am.  Dec. 
280. 

An  adjudication  of  insanity  in  a 
proceeding,  the  hearing  in  which  was 
had  twenty-four  hours  before  the  time 
fixed  in  the  order,  is  void  for  want  of 
jurisdiction,  and  is,  therefore,-  inad- 
missible in  a  subsequent  proceeding  to 
have  a  guardian  appointed  of  the  per- 
son and  property  of  the  alleged  insane 
person.  Re  Phillips  (1890)  158  Mich. 
155,  122  N.  W.  554. 

A  judgment  of  insanity  without  no* 
tice  to  the  person  adjudged  insane, 
and  without  appearance,  is  not  com- 
petent evidence  to  show  that  the  pur- 
ported maker  of  a  deed  was,  at  the 
date  thereof,  insane  and  in  ward,  such 
judgment  being  absolutely  void.  Hunt 
V.  Searcy  (1902)  167  Mo.  158,  67  S. 
W.  206. 

The  portion  of  an  inquisition  find- 
ing prior  insanity  is  not  admissible  on 
the  question  of  the  lunatic's  prior  tes- 
tamentary capacity,  since  the  Code  ex- 


pressly limits  and  confines  the  inquiry 
as  to  competency  to  the  time  of  the 
hearing.  Re  Preston  (1906)  113  App. 
Div.  732,  99  N.  Y.  Supp.  312. 

In  Carter  v.  Gahagan  (1918)  102 
Neb.  404,  167  N.  W.  412,  the  admission 
in  a  will  contest  of  the  record  of  a 
guardianship  proceeding,  which  was  a 
nullity  because  held  in  a  county  other 
than  that  in  which  the  alleged  incom- 
petent resided,  was  held  prejudicial 
error,  the  surrounding  facts  and  cir- 
cumstances affording  no  reasonable 
ground  for  inferring  an  admission  on 
the  part  of  the  testatrix  that  she  need- 
ed a  guardian  to  manage  her  business. 

And  in  Karnes  v.  Johnston  (1906) 
58  W.  Va.  595,  52  S.  E.  658,  it  was 
held  that  an  order  of  a  justice  of  the 
peace  finding  that  a  person  was  in- 
sane, but  not  committing  him  to  a 
hospital  for  the  insane,  but  commit- 
ting him  to  the  custody  of  a  conunittee 
to  be  appointed,  was  inadmissible  in 
a  proceeding  for  the  appointment  of 
a  committee  before  the  county  court, 
for  the  reason  that  such  finding  of  the 
justice  was  beyond  his  jurisdiction, 
which  was  limited  by  statute  to  a  find- 
ing of  lunacy  solely  for  the  purpose  of 
commitment  to  a  hospital  for  the  in- 
sane. 

But  in  Hemdon  v.  Vick  (1898)  18 
Tex.  Civ.  App.  583,  45  S.  W.  852,  it 
was  held  that  the  fact  that  a  foreign 
adjudication  of  lunacy,  involving 
land,  was  rendered  by  a  court  which 
had  no  jurisdiction  over  the  land  in 
question,  did  not  render  such  adju- 
dication inadmissible  as  evidence  of 
the  lunatic's  unsoundness  of  mind,  so 
as  to  bring  him  within  the  exception 
of  incompetent  persons  in  the  Statute 
of  Limitations. 

In  Arrington  v.  Short  (1824)  10 
N.  C.  (3  Hawks)  71,  an  action  on  the 
bond  of  one  previously  adjudged  to  be 
a  lunatic,  the  trial  court,  upon  objec- 
tion to  the  introduction  in  evidence  of 
the  inquisition  of  lunacy  on  the 
ground  of  invalidity,  permitted  the 
lunacy  proceedings  to  be  read  subject 
to  such  remarks  as  he  might  niake 
thereon  in  insi;ructing  the  jury,  and, 
after  explaining  in  his  charsre  what 
the  law  intended  by  the  reason  and 
underi^tanding  sufficient  to  contract, 
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remarked  on  the  proceedings  that,  if 
regular,  they  would  be  but  prima  facie 
evidence  of  defjsndant's  incapacity, 
but  that  here  they  were  irregularly 
taken  and .  void  as  an  inquisition, 
though  the  jury  might  give  to  them 
the  same  weight  which  they  would  to 
the  opinion  of  any  twelve  respectable 
men.  The  appellate  court,  on  granting 
a  new  trial,  said:  "It  seems  to  me 
that  the  court  erred  in  stating  to  the 
Jury  that  the  paper  writing  purport- 
ing to  be  an  inquest  of  lunacy  was  not, 
and  ought  not  to  be,  considered  in  the 
light  of  an  inquest.  I  think  it  was  too 
late  to  question  it;  it  had  been  re- 
ceived by  the  county  court  as  such; 
they  had  proceeded  to  appoint  a 
guardian  in  consequence  of  it;  and 
the  proceedings  show  that  that  guard- 
ian had  been,  by  the  plaintiff  himself, 
made  a  party  to  this  suit.  It  is  true, 
the  writing  or  inquest  was  read  to 
the  jury;  but  its  effects  might  have 
been  weakened  by  stating  to  them  that 
it  was  only  the  opinion  of  twelve  hon- 
est men,  but  not  such  evidence  as  a 
lawful  inquest  would  be.  Although 
received  as  an  inquest,  it  would  not 
be  conclusive  evidence;  yet  it  ought 
to  have  been  given  to  them  in  that 
character.'' 

/•  Incapacity  to  contract. 

1,  Conveyances. 

An  adjudication  of  insanity  is  ad- 
missible upon  the  question  of  the  lu- 
natic's capacity  to  execute  a  deed. 
Nichol  V.  Thomas  (1876)  53  Ind.  42; 
Yauger  v.  Skinner  (1862)  14  N.  J.  Eq. 
389;  Van  Deusen  v.  Sweet  (1878)  51 
N.  Y.  378;  Hutchinson  v.  Sandt  (1833) 
4  Rawle  (Pa  J  234,  26  Am.  Dec.  127 ; 
Rogers  v.  Walker  (1847)  6  Pa.  371,  47 
Am.  Dec.  470;  Davis  v.  Davis  (1910) 
24  S.  D.  474,  124  N.  W.  715;  Giles  v. 
Hodge  (1889)  74  Wis.  860,  43  N.  W. 
163. 

There  is  a  dictum  to  the  same  effect 
in  Osterhout  ▼.  Shoemaker  (1842)  3 
Hill  (N.  Y.)  613. 

In  Hall  V.  Warren  (1804)  9  Ves.  Jr. 
(Eng.)  605,  32  Eng.  Reprint,  738,  7 
Revised  Rep.  306,  an  inquisition  of 
lanacy  was  held  admissible  on  a  bill 
for  the  specific  performance  of  a  land 
contract. 


In  Mitchell  v.  Inman  (1913)  —  Tex. 
Civ.  App.  — ,  156  S.  W.  290,  an  action 
to  cancel  a  deed  on  the  ground  of  the 
grantor's  insanity,  an  adjudication  of 
lunacy  was  admitted  to  evidence  over 
an  objection  limited  to  the  validity  of 
the  adjudication. 

A  prior  adjudication  of  lunacy  is 
admissible  to  show  the  plaintiff's 
lunacy  in  an  action  by  him  for  con- 
version of  his  property  by  his  land- 
lord, who  bought  in  such  property  on 
a  sale  under  a  distress  warrant,  in 
satisfaction  of  rent.  M'Greight  v. 
Aiken  (1838)  24  S.  C.  L.  (Rice)  56. 

In  Rider  v.  Miller  (1881)  86  N.  Y. 
507,  an  action  to  set  aside  a  deed  on 
the  ground  that  the  grantor  was  at 
the  time  non  compos  mentis,  it  was 
held  that  ah  inquisition  of  lunacy  was 
competent  evidence  that  at  the  time  it . 
was  taken  the  grantor  was  not  com- 
petent, and  that  to  this  esctent  and  no 
more  it  was  material,  and  whatever  in- 
ference was  to  be  derived  therefrom 
prior  to  that  time  was  a  subject  for 
consideration  by  the  trial  court. 

In  Frederic  v.  Wilkins  (1913)  182 
Ala*  343,  62  So.  518,  the  record  of 
lunacy  proceedings  by  which  a  gran- 
tor was  committed  to  an  insane  asy- 
lum before  he  made  the  deed  was  held 
properly  rejected  as  res  inter  alios 
acta. 

And,  for  the  same  reason,  the  record 
of  the  appointment  of  a  guardian  was 
held  in  Hovey  v.  Chase  (1863)  52  Me. 
304,  83  Am.  Dec.  514,  inadmissible  on 
the  question  of  the  ward's  capacity  to 
execute  a  deed. 

In  an  action  involving  the  validity 
of  the  deed  made  by  a  married  woman, 
in  which  her  husband  joined,  the  al- 
leged ground  of  its  invalidity  being 
that  the  husband  was  insane  at  the 
time,  an  order  of  the  judge  of  probate 
committing  the  husband  to  the  insane 
hospital  is  not  admissible  as  evidence 
of  his  insanity,  the  question  before  the 
judge  of  probate  being  whether  the 
husband  was  a  proper  subject  for 
treatment  or  custody,  while  the  issue 
before  the  jury  was  whether  the  hus- 
band was  of  sufficient  mental  capacity 
to  give  an  intelligent  consent  to  his 
wife's  conveyance.  Leggate  v.  Clark 
(1873)  111  Mass.  308. 
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And  in  Dewey  v.  All^rire  (1898)  37 
Neb.  6,  40  Am.  St.  Rep.  468,  56  N.  W. 
276,  the  record  of  statutory  proceed- 
ings to  determine  whether  a  person 
was  a  fit  subject  for  treatment  in  a 
hospital  for  the  insane  was  held  in- 
admissible on  the  question  of  his  in- 
sanity at  the  time  of  the  prior  execu- 
tion of  a  deed. 

An  adjudication  of  lunacy  was  held, 
in  an  action  to  set  aside  a  deed  of  the 
lunatic,  to  be  inadmissible  because 
rendered  subsequently  to  the  execu- 
tion .of  the  deed.  Uecker  v.  Zuercher 
(1909)  64  Tex.  Civ.  App.  289,  118  S. 
W.  149;  Rowan  v.  Hodges  (1915)  — 
Tex.  Civ.  App.  — ,  175  S.  W.  847. 

An  inquisition,  because  void,  was 
held,  in  McCurry  v.  Hooper  (1848)  12 
Ala.  823,  46  Am.  Dec.  280,  to  have 
been  improperly  admitted  in  evidence 
'  on  the  question  of  the  lunatic's  capac- 
ity to  execute  a  bill  of  sale. 

And,  in  Hunt  v.  Searcy  (1902)  167 
Mo.  158,  67  S.  W.  206,  to  be  inadmis- 
sible for  the  same  reason,  on  the  ques- 
tion of  the  lunatic's  competency  to 
execute  a  deed. 

In  Wait  V.  Maxwell  (1827)  6  Pick. 
(Mass.)  217,  16  Am.  Dec.  891,  the 
court  held  that  the  decree  of  a  court 
of  probate  granting  letters  of  guard- 
ianship of  one  non  compos  mentis  was 
not  admissible,  because  void,  upon  the 
question  of  her  capacity  to  subse- 
quently execute  a  deed. 

9.  Bills  and  note9m 

An  inquisition  is  admissible  In  an 
action  on  a  note  executed  by  the  maker 
within  the  period  during  which  he  was 
found  to  have  been  a  lunatic.  Willis 
v.  Willis  (1849)  12  Pa.  159. 

In  Stitzel  v.  Farley  (1909)  148  111. 
App.  635,  where  the  maker  of  a  note, 
adjudged  insane  but  a  few  years  be- 
fore the  making  of  the  note,  was  re- 
leased from  the  insane  asylum  and 
had  been  without  a  conservator  until 
shortly  after  the  making  of  the  note, 
when  a  new  conservator  was  appoin1>- 
ed,  it  was  held,  in  an  action  on  the 
note,  that  it  was  a  question  of  fact  to 
be  found  by  the  jury  from  all  the  evi- 
dence, whether  the  maker  was  or  was 
not  of  sound  mind  at  the  time  of  the 
execution  of  the  note. 


In  an  action  upon  a  note  by  the  ad- 
ministrator of  the  payee,  defended 
upon  the  ground  of  a  settlonent,  a 
subsequent  order  for  the  appointment 
of  a  guardian  of  the  payee  was  held 
admissible  in  evidence  as  to  his  men- 
tal condition  at  the  time  of  the  entry 
of  such  order,  but  not  as  to  his  condi- 
tion at  the  time  of  the  making  of  the 
settlement.  Bumham  v.  Mitchell 
(1874)  34  Wis.  117. 

An  inquisition,  because  made  after 
the  alleged  lunatic  parted  with  the 
notes  in  question,  was  held  inadmis- 
sible in  an  action  of  replevin  by  his 
guardian  to  recover  them.  Small  v. 
Champeny  (1899)  102  Wis.  61,  78  N. 
W.  407. 

Since,  on  a  trial  of  a  scire  facias 
to  revive  a  judgment,  the  original 
judgment  is  not  open  to  attack  for  any 
cause,  an  inquisition  of  lunacy  is  not 
admissible  as  evidence  of  the  defend- 
ant's incapacity  to  execute  the  note 
on  which  the  original  judgment  was 
rendered.  Henry  v.  Brothers  (1864) 
48  Pa.  70. 


3.  MiaeeUane<nts» 


t  I 


An  inquisition  is  admissible,  in  an 
action  of  debt  on  a  bond,  on  the  ques- 
tion of  the  obligor's  incompetency  to 
execute  such  bond.  Hart  v.  Deamer 
(1831)  6  Wend.  (N.  Y.)  497;  Faulder 
V.  Silk  (1811)  3  Gampb.  (Eng.)  126, 
18  Revised  Rep.  771. 

An  adjudication  finding  one  who 
has  made  agreements  for  legal  serv- 
ices to  have  been  a  lunatic  before  the 
agreements  were  made  is  admissible 
in  an  action  upon  such  agreements. 
Goodell  V.  Harrington  (1874)  3 
Thomp.  &  C.  (N.  Y.)  345. 

In  Pearl  v.  M'Dowell  (1830)  3  J.  J. 
Marsh.  (Ky.)  658,  20  Am.  Dec.  199, 
an  action  of  assumpsit  for  medical 
services  to  an  alleged  lunatic,  it  was 
held  that  the  fact  that  the  one  to 
whom  the  services  were  rendered  was 
a  lunatic  at  the  time  of  the  supposed 
assumpsit,  so  found  before  that  time 
by  a  regular  inquisition,  was  admis- 
sible and  a  complete  bar  to  the' ac- 
tion. 

And  in  Portsmouth  v.  Portsmouth 
(1828)  1  Hagg.  EccL  Rep.  356,  162 
Eng.  Reprint,  611,  an  inquisition  was 
held  admissible,  in  a  suit  to  annul  a 
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marriasre  solemnized  within  the  period 
of  the  finding  of  insanity. 

g,  Teatamentary  incapaoUy, 

An  adjudication  of  insanity  is  com* 
petent  evidence  of  the  mental  condi- 
tion of  the  testator  at  the  execution  of 
a  will.  Re  Baker  (1917)  176  CaL  430, 
168  Pac  881. 

The  record  of  an  inquisition  de  lu- 
natico  inquirendo  is  admissible  on  the 
trial  of  an  issue  devisavit  vel  non»  but 
such  portion  of  the  order  of  adjudica- 
tion as  instructed  the  committee  ap* 
pointedy  as  to  the  scope  of  his  duties, 
is  incompetent.  Kerr  v.  Lunsford 
(1888)  81  W.  Va,  659,  2  L.R.A.  668, 
8  S.  £.  493. 

In  determining  the  question  of 
capacity  of  a  testator  to  make  an  al- 
teration in  his  will,  an  inquisition  of 
lunacy  finding  him  to  have  been  a  lu- 
natic, without  lucid  intervals,  from  a 
period  of  about  seventeen  months  pri- 
or to  his  death,  is  admissible.  Hawk- 
ins v.  Grimes  (1852)  13  B.  Mon.  (Ky.) 
267. 

In  Van  Guysling  v.  Van  Kuren 
(1866)  35  N.  Y.  70,  upholding  the  pro- 
bate of  a  wUl,  an  inquisition  eight 
months  after  the  date  of  the  will,  find- 
ing the  testator  to  have  been  insane 
five  months  prior  to  the  inquisition, 
was  apparently  admitted  in  evidence. 

An  adjudication  of  weakmindedness 
was  held  in  MulhoUand's  Estate 
(1907)  217  Pa.  65,  66  Atl.  150,  to  be 
competent,  because  of  its  entry  short- 
ly after  the  making  of  the  will. 

The  commitment  of  a  person  to  an 
insane  asylum  is  admissible  in  evi- 
dence as  bearing  on  the  question  of 
his  capacity  to  make  a  subsequent 
will.  Mileham  v.  Montague  (1910) 
148  Iowa,  476,  125  N.  W.  664;  Re 
Barney  (1919)  185  App.  Div.  782,  174 
N.  Y.  Supp.  242. 

In  Re  Smith  (1913)  163  N.  C.  464, 
79  S.  E.  977,  the  contest  of  a  will  on 
the  ground  of  testamentary  incapac- 
ity, the  court  held  that  it  could  not 
consider  on  appeal  an  exception  to  the 
refusal  of  the  trial  judge  to  receive 
in  evidence  a  record  in  a  proceeding 
said  to  have  involved  the  sanity  of  the 
testator,  because  the  appellate  court 
was  not  informed  as  to  its  contents  so 
that  it  could  see  its  relevancy,  and 


give  an  intelligent  opinion  as  to  the 
validity  of  the  exception. 

The  exclusion,  in  a  suit  to  set  aside 
the  probate  of  a  will  on  the  ground 
of  the  testatrix's  mental  incapacity,  of 
the  record  of  an  adjudication  that  the 
testatrix  was  of  unsound  mind  and  in- 
capable of  managing  her  estate,  ren- 
dered five  years  after  the  making  of 
the  will,  is  not  erroneous  where  there- 
was  direct  evidence  of  the  mental 
capacity  of  the  testatrix  when  the  will 
was  ■  executed.  Taylor  v.  Taylor 
(1910)  174  Ind.  670,  93  N.  E.  9. 

In  Terry  v.  Buflington  (1852)  11  Ga, 
337,  56  Am.  Dec.  423,  an  inquisition 
of  lunacy  was  held  inadmissible  be- 
cause the  propounders  of  the  will  were 
not  parties  or  privies  to  the  lunacy 
proceeding. 

And  in  Watson  v.  Watson  (1910) 
137  Ky.  25,  121  S.  W.  626,  a  judgment 
finding  one  mentally  incompetent  to 
manage  his  estate  by  reason  of  infirm- 
ity and  age  was  held  incompetent,  on 
the  issue  of  his  testamentary  capacity 
six  months  previously. 

In  Re  Preston  (1906)  113  App.  Div. 
732,  99  N.  Y.  Supp.  312,  the  portion  of 
an  inquisition  finding  prior  insanity 
was  held  inadmissible  on  the  issue  of 
the  capacity  of  the  lunatic  to  execute 
a  prior  will,,  on  the  ground  that  the 
Code  of  Civil  Procedure  eatpressly 
limited  the  inquiry  in  lunacy  proceed- 
ings, to  the  mental  condition  of  the 
alleged  lunatic  at  the  time  of  the  hear- 
ing. 

But  In  Dominick  v.  Dominick  (1887) 
20  Abb.  N.  C.  (N.  Y.)  286,  where  such 
Code  provision  was  made  the  ground 
of  objection  to  the  admission  of  a  sub- 
sequent inquisition,  in  an  action  in- 
volving the  capacity  of  a  testatrix  to 
destroy  her  will,  it  was  held  that  the 
submission  of  the  inquisition  to  the 
jury  without  any  remark  as  to  its  ef- 
fect was  not  open  to  such  objection, 
especially  where  no  instructions  were 
requested  as  to  the  effect  of  such  evi- 
dence. 

Proof  of  the  appointment  of  a  con- 
servator for  the  testator  about  a 
month  before  the  will  was  made,  on 
the  verdict  of  a  jury  finding  him  in- 
sane, is  admissible  as  bearing  on  the 
question  of  his  capacity  to  make  a 
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will.  HOLLIDAY  V.  Shepherd  (report- 
ed herewith)  ante,  658. 

The  subsequent  appointment  of 
a  guardian  of  a  testatrix  is  proper  for 
the  consideration  of  the  jury,  on  the 
question  of  her  mental  condition  at 
the  time  the  will  was  made.  Spiers  v. 
Hendershott  (1909)  142  Iowa,  446, 120 
N.  W.  1058. 

Proof  of  the  appointment  of  a 
guardian  for  a  person,  as  incompetent 
to  manage  his  own  affairs,  is  admis- 
sible in  evidence  on  the  question  of 
his  testamentary  capacity.  Rice  v. 
Rice  (1883)  50  Mich.  448,  15  N.  W. 
545. 

An  adjudication  of  incompetency  in 
guardianship  proceedings,  only  a  few 
days  after  the  execution  of  a  will  by 
the  alleged  incompetent,  while  not  fix- 
ing the  status  of  the  person  affected 
as  incompetent  to  make  a  will  on.  a 
date  prior  to  that  of  the  adjudication, 
is  evidence  proper  to  be  considered 
on  the  issue  of  want  of  testamentary 
capacity  at  the  time  of  the  appoint- 
ment of  the  guardian;  and  where 
there  is  testimony  tending  to  show 
that  the  mental  condition  of  the  per- 
son has  not  changed  between  the  date 
of  the  act  in  question  and  the  ap- 
pointment of  a  guardian,  the  appoint- 
ment, although  later  in  time,  is  admis- 
sible on  the  issue  of  capacity  when 
the  act  was  done.  Re  Loveland  (1912) 
162  Cal.  595,  123  Pac.  801. 

Whether  a  judgment  in  proceedings 
for  the  appointment  of  a  guardian  of 
an  incompetent  person,  instituted  aft- 
er a  will  was  made,  which  did  not  find 
the  testator  incompetent  at  such  prior 
time,  should  be  admitted  on  the  ques- 
tion of  his  testamentary  capacity,  de- 
pends on  its  probative  value  as  tend- 
ing to  prove  the  fact  at  issue.  It 
stands  on  the  same  basis  as  would 
other  evidence  of  the  mental  condi- 
tion of  the  testator  at  a  subsequent 
time.  Whether  it  has  probative  value 
is  largely  for  the  trial  court  to  deter- 
mine. McAllister  v.  Rowland  (1913) 
124  Minn.  27,  144  N.  W.  412,  Ann.  Cas. 
1915B,  1006. 

But  it  was  held  in  Re  Harvey  (1903) 
—  Iowa,  — ,  94  N.  W.  559,  that  pro- 
ceedings for  the  appointment  of  a 
guardian  over  the  testatrix,  two  years 


after  the  date  of  the  will,  were  proper- 
ly excluded  in  a  will  contest. 

The  exclusion  of  the  record  of  the 
subsequent  appointment  of  a  conserv- 
ator was  held  not  error  in  Entwistle 
v.  Meikle  (1899)  180  IlL  9,  54  N.  fi. 
217,  on  the  ground  that,  conceding 
that  the  appointment  was  proper,  it 
did  not  follow  that  the  testator  did 
not  possess  testamentary  capacity. 

The  record  of  the  appointment  of  a 
guardian  for  a  testator  because  of  the 
gradual  decay  of  his  mental  faculties 
from  great  age  was  held  to  have  been 
properly  excluded  in  Re  Pinney 
(1880)  27  Minn.  280,  6  N.  W.  791,  7 
N.  W.  144.  This  case  was,  however, 
overruled  in  McAllister  v.  Rowland 
(Minn.)  supra. 

In  Carter  v.  Gahagan  (1918)  102 
Neb.  404,  167  N.  W.  412,  it  was  held 
that  the  record  of  guardianship  pro- 
ceedings should  be  excluded,  where 
the  evidence  shows  that  the  circum- 
stances surrounding  the  appointment 
of  the  guardian  for  the  testatrix  af- 
ford no  reasonable  doubt  for  inferring' 
an  admission  by  her  that  she  was  in 
need  of  a  guardian. 

In  Roe  V.  Nix  L.  R.  [1898]  P.  (EngO 
66,  68  L.  T.  N.  S.  26,  62  L.  J.  Prob.  N. 
S.  36,  1  Reports,  472,  the  reports  of 
the  chancellor's  visitors  to  a  testatrix 
in  an  insane  asylum,  which  the  court 
considered  to  be  the  best  evidence  ex- 
tant as  to  her  testamentary  capacity, 
were  rejected  by  him  because  of  the 
refusal  of  the  JjOrds  Justices  to  per- 
mit their  use  in  evidence,  since  by 
statute  they  were  required  to  be  kept 
secret,  and  to  be  destroyed  upon  the 
inmate's  death. 

h.  Criminal  irresponsibility » 

A  verdict  upon  a  lunacy  inquest  is 
competent  evidence  upon  a  trial  of  the 
incompetent  for  the  commission  of  a 
crime  either  before  or  after  the  in- 
quest. Davidson  v.  Com.  (1916)  171 
Ky.  488,  188  S.  W.  631. 

The  same  holding  is  made  in  Mc- 
Cully  V.  State  (1920)  —  Ark.  — ,  217 
S.  W.  453,  as  to  the  record  of  a  probate 
court  showing  commitment  to  an  in- 
sane asylum. 

A  prior  adjudication  of  insanity  and 
commitment  to  an  insane  asylum  are 
admissible  on  the  trial  of  the  issue  of 
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insanity  in  a  prosecution  for  crime. 
State  y.  McMurry  (1899)  61  Kan.  87, 
58  Pac.  961  (arson)  ;  Wlieeler  v.  State 
(1878)  34  Ohio  St  394»  32  Am.  Rep. 
372  (burglary  and  larceny) ;  Hemp- 
ton  V.  State  (1901)  111  Wis.  127,  86 
N.  W.  596,  12  Am.  Crim.  Rep.  657 
(homicide). 

In  Bond  v.  State  (1913)  129  Tenn. 
75,  165  S.  W.  229,  a  prosecution  for 
obtaining  money  by  false  pretenses, 
it  was  held  that  a  subsequent  inquisi- 
tion whose  finding  of  lunacy  over- 
reached the  time  of  the  conunission 
of  the  crime  was  admissible,  as  was 
also  the  verdict  of  the  jury,  on  the 
accused  being  put  to  trial  on  his  plea 
of  present  insanity,  that  he  was  then 
insane  and  incapable  of  defending  the 
charge  against  him. 

An  inquisition  of  lunacy.  Held  at  the 
same  term  of  court  at  which  the  trial 
of  a  person  on  a  criminal  charge  oc- 
curs, is  admissible  in  support  of  his 
defense  that  he  was  of  unsound  mind 
at  the  time  of  committing  the  crime 
charged.  Smedley  v.  Com.  (1910)  139 
Ky.  767.  127  S.  W.  485. 

A  finding  of  insanity  by  a  jury  im- 
paneled to  try  the  question  of  sanity 
of  one  in  custody  on  a  criminal  charge 
is  competent  evidence  on  his  subse- 
quent trial.  People  v.  Farrell  (1867) 
31  Cal.  576. 

In  Cooper  v.  State  (1913)  71  Tex. 
Crim.  Rep.  489,  160  S.  W.  382,  a  prose- 
cution for  bigamy,  a  prior  adjudica- 
tion of  lunacy  was  a^itted  without 
objection,  the  court  refusing,  which 
was  held  proper,  to  permit  the  accused 
to  introduce  a  certified  copy  of  the 
evidence  in  the  lunacy  proceeding. 

An  inquisition  of  lunacy  was  re- 
ceived in  evidence  in  Rex  v.  Bowler 
(1812;  Eng.)  1  Starkie,  Ev.  7th  Am. 
ed.  309,  vol.  2,  p.  1277,  note,  on  a  pros- 
ecution for  shooting  at  and  wounding 
another,  with  a  blunderbuss. 

It  was  held  in  State  v.  Glindemann 
(1904)  34  Wash.  221,  101  Am.  St.  Rep. 
1001,  75  Pac.  800,  a  prosecution  for 
incest,  that  the  exclusion  of  the  ap- 
pointment of  a  guardian  for  the  ac- 
cused was  not  reversible  error,  where 
the  actual  adjudication  of  his  insanity 
preceding  the  guardianship  proceed- 
ing was  in  evidence. 


Proceedings  in  which  one  charged 
with  homicide  was  adjudged  insane, 
based  on  a  statute  providing  that  it 
shall  not  apply  to  persons  charged 
with  criminal  offenses  and  who  plead 
insanity,  are  properly  excluded  on  his 
trial.  Davis  v.  State  (1902)  44  Fla. 
82,  32  So.  822;  Johnson  v.  State  (1909) 
57  Fla.  18,  49  So.  40. 

In  Re  Maas  (1900)  10  Okla.  302,  61 
Pac.  1057,  it  was  held  that  an  order 
of  a  county  board  of  insanity  adjudg- 
ing a  murderer  to  be  insane  had  no 
bearing  upon  his  legal  mental  status, 
the  effect  of  such  an  order  being  to 
admit  one  to  the  territorial  asylum 
for  treatment ;  and  that  such  an  order 
was  not  entitled  to  the  faith  and  credit 
of  a  judgment  of  a  court,  as  the  mem- 
bers of  such  board  did  not  act  as 
judicial  ofdcers,  but  as  a  special  board 
clothed  with  special  powers  only. 

And  in  People  v.  Willard  (1907) 
150  Cal.  543,  89  Pac.  124,  the  certifi- 
cates of  the  examining  physicians  in 
a  proceeding  for  the  commitment  of 
a  person  to  a  state  asylum  were  held 
inadmissible,  because  hearsay,  to  show 
the  insanity  of  the  defendant  in  a 
criminal  prosecution. 

I.  Menial  unfitness  fwi^  trial. 

The  verdict  of  a  jury  which  was 
called  at  a  previous  term  of  the  court 
to  inquire  into  the  sanity  of  a  pris- 
oner, for  the  purpose  of  determining 
whether  his  trial  ought  to  proceed  at 
that  term  or  be  postponed,  may  be  re- 
ceived in  evidence  at  a  subsequent 
term,  for  the  purpose  of  showing  that 
the  defendant  was  still  insane,  and 
therefore  that  his  trial  ought  to  be 
further  postponed.  People  v.  Farrell 
(1867)  31  Cal.  576. 

In  Reeves  v.  State  (1914)  186  Ala. 
14,  65  So.  160,  where  it  was  suggested 
to  the  court  that  the  defendant  was 
insane  and  therefore  ought  not  to  be 
placed  on  trial,  and  the  defendant,  on 
this  issue,  seemed  to  rely  solely  on 
an  order  committing  him  to  the  state 
asylum  for  the  insane,  it  was  held  that 
the  court  properly  submitted  the  issue 
to  the  jury. 

And  in  Bond  v.  State  (1918)  129 
Tenn.  75,  165  S.  W.  229,  it  was  held 
that  the  verdict  of  the  jury,  on  the 
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accused  being  put  to  trial  on  his  plea 
of  present  insanity,  that  he  was  then 
insane  and  incapable  of  defending  the 
charge  against  him,  was  admissible  on 
his  subsequent  trial. 

j.  Disqualification  as  witness. 

An  inquisition  of  lunacy  is  admissi- 
ble on  the  issue  of  the  lunatic's  com- 
petency to  testify.  Hoyt  v.  Adee 
(1870)  8  Lans.  (N.  Y.)  173. 

And  in  Barker  v.  Washburn  (1911) 
200  N.  Y.  280,  34  L.R.A.(N.S.)  159, 140 
Am.  St.  Rep.  640,  93  N.  E.  958,  an  in- 
quisition was  admitted  in  evidence  on 
such  issue,  apparently  without  objec- 
tion, the  holding  being  as  to  its  effect. 

But  in  Hicks  v.  State  (1905)  165 
Ind.  440,  75  N.  E.  641,  it  was  held  that 
the  proceedings  in  an  examination  by 
a  commission  as  to  a  person's  sanity, 
to  determine  whether  he  should  be 
sent  to  a  hospital  for  the  insane,  were 
inadmissible  as  affecting  his  credibil- 
ity as  a  witness  five  years  subsequent- 
ly. 

le.  Jf  tocellaneoiM. 

An  adjudication  of  insanity  is  ad- 
missible as  tending  to  establish  the 
extent  of  personal  injuries  sustained. 
Donnelly  v.  Chicago  City  R.  Co.  (1911) 
163  111.  App.  7. 

An  inquisition  of  lunacy  is  properly 
admitted  in  an  action  for  divorce  on 
the  alleged  ground  of  desertion,  to 
show  the  insanity  of  the  defendant 
during  a  part  of  the  period  of  deser- 
tion.^ Blandy  v.  Blandy  (1902)  20 
App.  D.  C.  535. 

An  adjudication  of  lunacy  is  admis- 
sible in  an  action  on  a  bond  of  the 
committee  by  his  successor,  to  recover 
a  balance  of  the  lunatic's  estate  in  the 
hands  of  the  first  committee.  Com. 
use  of  Beatty  v.  Patterson  (1900)  13 
Pa,  Super.  Ct.  136. 

II.  Probative  force, 
a.  In  general. 

An  adjudication  of  insanity  is  con- 
clusive evidence  of  the  lunatic's  men- 
tal condition  at  the  time  of  such  ad- 
judication. Avery  v.  Avery  (1919)  — 
Cal.  App.  — ,  183  Pac.  453;  Lucas  v. 
Parsons  (1857)  28  6a«  267;  Clark  v. 
Trail  (1858)  1  Ket.  (Ky.)  35;  Andrews 
V.  Andrews  (1905)  120  Ky.  718, 87  S,  W. 


1080,  90  S.  W.  581 ;  Johnson  v.  Mitchell 
(1912)  146  Ky.  382,  142  S.  W.  675; 
Wathens  v.  Skaggs  (1914)  161  Ky. 
600,  171  S.  W.  193;  Rahh  v.  Smith 
(1918)  180  Ky.  326,  202  S.  W.  501; 
Southern  Tier  Masonic  Relief  Asso.  v. 
Laudenbach  (1889)  5  N.  Y.  Supp.  901; 
Johnston  v.  Given  (1884)  4  Walk. 
(Pa.)  341;  Hempton  v.  State  (1901) 
111  Wis.  127,  86  N.  W.  596,  12  Am. 
Crim.  Rep.  657. 
But   it  was   held   in   Hill   v.    Day 

(1881)  34  N.  J.  Eq.  150,  and  Mott  v. 
Mott  (1891)  49  N.  J.  Eq.  192,  22  Atl. 
997,  that  a  subsequent  inquisition, 
finding  the  lunatic  to  have  been  insane 
from  a  time  prior  to  the  conveyance 
by  him  in  question,  was  not,  as  to  the 
other  party  thereto,  conclusive  even 
as  to  the  point  of  time  when  taken. 

And  in  Rider  v.  Miller  (1881)  86 
N.  Y.  507,  the  court  said:  'The  in- 
quisition of  lunacy  was  also  competent 
and  prima  facie  evidence  that  at  the 
time  it  was  taken  the  grantor  was  not 
competent.  To  this  extent,  and  no 
more,  it  was  material,  and  whatever 
inference  is  to  be  derived  therefrom 
prior  to  that  time  was  a  subject  for 
consideration  by  the  trial  court.'* 

1.  Prior  adjudication. 

There  is  a  conflict  of  authority  on 
the  question  whether  an  adjudication 
of  insanity  or  incompetency  resulting 
in  the  appointment  of  a  guardian  or 
committee  is  conclusive,  or  only  prima 
facie,  evidence  of  subsequent  incapac- 
ity to  contract.  In  some  jurisdictions 
it  is  held  that  the  adjudication  is  con- 
clusive of  the  person's  incapacity  to 
make  ordinary  contracts  subsequently 
thereto,  and  until  the  guardian  or 
committee  has  been  discharged,  or  the 
adjudication  has  in  some  other  direct 
way  been  rendered  no  longer  effectual. 

Indiana. — ^Musselman  v.  Cravens 
(1874)  47  Ind.  1;  Pavey  v.  Wintrode 

(1882)  87  Ind.  379. 
Massachusetts. — Wait    v.    Maxwell 

(1827)  5  Pick.  217,  16  Am.  Dec.  391 
(obiter) ;  Leonard  v.  Leonard  (1833) 
14  Pick.  280;  Gibson  v.  Soper  (1856)  S 
Gray,  279,  66  Am.  Dec.  414  (obiter). 

Mbinesota. — ^Thorpe  v.  Hanscom 
(1896)  64  Minn.  201,  66  N.  W.  1 
(obiter). 
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HiflMNirL— Rannells  v.  Gemer 
(1883)  80  Mo.  474;  Kiehne  v.  Wessell 
(1893)  68  Mo.  App.  667 ;  Payne  v.  Bu]> 
dette  (1900)  84  Mo.  App.  832. 

New  Yotfc. — ^Wadsworth  v.  Sharp- 
steen  (1853)  8  N.  Y.  388,  69  Am.  Dec. 
499;  Banker  v.  Banker  (1876)  63  N. 
Y.  409  (obiter);  Hughes  t.  Jones 
(1889)  116  N.  Y.  67,  5  LJLA.  632,  15 
Am.  St  Rep.  386,  22  N.  E.  446  (obi- 
ter) ;  Carter  v.  Beckwith  (1891)  128 
N.  Y.  312,  28  N.  B.  682 ;  Pitzhugh  v. 
WUcox  (1851)  12  Barb.  235;  L'Amoa- 
reux  V.  Crosby  (1831)  2  Paige,  422, 
22  Am.  Dec.  655  (obiter) ;  Southern 
Tier  Masonic  Relief  Asso.  v.  Lauden* 
Uch  (1889)  6  N.  Y.  Supp.  901;  Wal- 
lace  V.  Frey  (1899)  27  Misc.  29,  56 
N.  Y.  Supp.  1051 ;  R.  A.  Schoenberg  A 
Go.  V.  Ulman  (1906)  51  Misc.  83,  99 
N.  Y.  Supp.  650  (obiter) ;  O'Reilly  v. 
Sweeney  (1907)  54  Misc.  408,  106 
N.  Y.  Supp.  1083 ;  Schanck  v.  Hooper 
(1916)  160  N.  Y.  Supp.  627  (obiter) ; 
Hainzer  v.  Avril  (1919)  108  Misc.  230, 
177  N.  Y.  Supp,  596. 

Ohio.— Jordan  v.  Dickson  (1888)  19 
Ohio  L.  J.  64. 

Penn^ylvaiiia. — ^Imhoff  t.  Witmer 
(1858)  31  Pa.  243;  Klohs  v.  Klohs 
(1869)  61  Pa.  245  (obiter). 

Tezas^ — Elston  t.  Jasper  (1876)  45 
Tex.  409  (obiter). 

The  reason  given  in  Leonard  v. 
Leonard  (1833)  14  Pick.  (Mass.)  280, 
for  holding  the  adjudication  conclu- 
sive of  the  disability  of  the  lunatic  in 
relation  to  all  subjects  on  which  his 
guardian  can  act  is  that  otherwise  the 
situation  of  the  guardian  would  be 
extremely  unpleasant,  and  it  would  be 
almost  impossible  to  execute  the  trust. 

Marriage  contracts,  however,  are 
held  in  these  jurisdictions  to  be  an 
exception  to  the  rule,  on  the  ground 
that  marriage  is  a  contract  so  pecul- 
iarly individual  and  personal  as  not 
to  permit  of  anyone  acting  for  the 
party  concerned.  Pa3me  v.  Burdette 
(1900)  84  Mo.  App.  332;  (Joodheart  v. 
Ransley  (1892)  11  Ohio  Dec.  Reprint, 
655. 

But  it  was  held  in  O'Reilly  v. 
Sweeney  (1907)  64  Misc.  408,  105  N. 
Y.  Supp.  1033,  that  an  inquisition  of 
lunacy  was  conclusive  evidence  of  the 


subsequent  incapacity  of  the  lunatic 
to  make  a  promise  of  marriage. 

In  Kiehne  v.  Wessell  (1893)  53  Mo. 
App.  667,  where  the  ward  had  no 
guardian  at  the  time  of  the  execution 
of  the  contract  in  question,  the  court 
said  that  the  adjudication  of  lunacy 
was  conclusive  as  to  subsequent  con- 
tracts, regardless  of  the  fact  whether 
the  lunatic  had  a  guardian  or  not. 

But  in  Gibson  v.  Soper  (1876)  6 
Gray  (Mass.)  279,  66  Am.  Dec.  414, 
the  court  stated  that  an  adjudication 
of  insanity  was  not  conclusive  unless 
followed  by  the  appointment  of  a 
guardian,  and  that  then  the  party  be- 
came incapable  of  contracting,  not 
merely  from  the  state  of  his  mind,  but 
because  the  power  of  present  control 
over  his  property  was  taken  from  him. 

And  it  was  held  in  Southern  Tier 
Masonic  Relief  Asso.  v.  Laudenbach 
(1889)  6  N.  Y.  Supp.  901,  that  an  in- 
quisition of  lunacy  was  not  conclusive 
evidence  of  the  subsequent  incapacity 
of  the  lunatic  to  contract,  where  his 
committee  never  qualified  or  acted, 
but  that  in  such  case  his  subsequent 
recovery  might  be  shown. 

And  in  Tozer  v.  Saturlee  (1855)  3 
Grant,  Gas.  (Pa.)  162,  the  court  said: 
'*Where  it  is  suspended  or  abandoned 
in  mid-course,  as  seems  to  have  been 
the  case  here,  it  may  be  doubted 
whether  any  stronger  presumption  is 
furnished  by  an  inquisition  as  to  con- 
tracts made  after  it  was  found,  than 
as  to  such  as  were  made  previously, 
but  within  the  ascertained  period  of 
incompetency.  If  no  stronger,  then  it 
is  not  conclusive,  and  may  be  rebutted 
by  such  evidence  as  was  offered  here." 

The  nature  of  the  cause  of  the  in- 
sanity, whether  old  age,  sickness, 
habitual  drunkenness,  or  other  cause, 
does  not  affect  the  conclusiveness  of 
the  adjudication.  Rannells  v.  Gemer 
(1888)  80  Mow  474. 

In  other  jurisdictions,  however,  an 
adjudication  of  insanity  or  itocompe- 
tency  resulting  in  the  appointment  of 
a  guardian  or  committee  is  held* to  be 
merely  prima  facie,  and  not  conclu- 
sive, evidence  of  subsequent  incapac- 
ity to  contract.  Eachle  v.  Peterson 
(reported  herewith)  ante,  553;  Bark- 
heimer  v.  Lockhart    (1919)   -^  Ark. 
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— »  213  S.  W.  881;  Field  v.  Lucas 
(1857)  21  Gsu  447,  68  Am.  Dec. 
465;  Chase  v.  Spencer  (1907)  150 
Mich.  99,  118  N.  W.  578  (letters  of 
guardianship  not  issued) ;  Armstrong 
V.  Short  (1820)  8  N.  C.  (1  Hawks)  11; 
Arrington  v.  Short  (1824)  10  N.  C.  (8 
Hawks)  71  (obiter) ;  Johnson  v.  Kin- 
cade  (1843)  87  N.  C.  (2  Ired.  Eq.)  470 
(marriage  contract) ;  Parker  v.  Davis 
(1862)  53  N.  C.  (8  Jones,  L.)  460; 
Blaisdell  v.  Holmes  (1875)  48  Vt.  492 
(practically  not  under  guardianship) ; 
Miller  v.  Rutledge  (1887)  82  Va.  863, 

1  S.  E.  202  (committee  practically  dis^ 
charged  before  contract). 

Whatever  may  be  the  true  rule  as 
regards  subsequent  incapacity  to  con- 
tract, the  courts  are  substantially 
agreed  that  for  other  purposes  the  ad- 
judication is  at  most  prima  facie,  and 
not  conclusive,  evidence  of  mental  in- 
capacity, even  when  the  inquiry  re- 
lates to  a  time  subsequent  to  the  ad- 
judication. Thus  the  adjudication  is 
only  prima  facie,  and  not  conclusive, 
evidence  of  testamentary  incapacity 
(see  infra,  IL  h),  of  criminal  irrespon- 
sibility (see  infra,  II.  i),  and  of  in- 
capacity to  testify  (see  infra,  II.  k). 

2,  Subsequent  adjudication. 

The  general  rule  as  to  the  probative 
force  of  an  adjudication  of  insanity, 
made  after  the  transaction  in  ques- 
tion, is  that  such  an  adjudication  is 
not  conclusive,  but  at  most  presump- 
tive, evidence  of  insanity,  a  few  cases 
holding  that  it  does  not  have  even  this 
force. 

Arkansas. — Shores-Mueller  Co.  v. 
Palmer  (1919)  —  Ark.  — ,  216  S.  W. 
295. 

California. — ^Avery  v.  Avery  (1919) 
'—  Cal.  App.  — ,  183  Pac.  453. 

Indiana. — ^Taylor  v.  Taylor  (1910) 
174  Ind.  670,  93  N.  E.  9. 

Kentucky. — ^Hopson  v.  Boyd  (1846) 
6  B.  Mon.  296. 

Michigan.— Rice  v.  Rice  (1883)  50 
Mich.  448,  15  N.  W.  545;  Rice  v.  Rice 
(1884)  53  Mich.  432,  19  N.  W.  132. 

New  Jersey. — Den  ex  dem  Aber  v. 
Clark  (1828)  10  N.  J.  L.  217,  18  Am. 
Dec.  417;  Whitenack  v.  Stryker  (1838) 

2  N.  J.  Eq.  8;  Hunt  v.  Hunt  (1860) 
13  N.  J.  Eq.  161;  Yauger  v.  Skinner 
(1862)  14  N.  J.  Eq.  389;  Hill  v.  Day 


(1881)  34  N.  J.  Eq.  150;  Brady  v.  Me- 
Bride  (1886)  39  N.  J.  Eq.  495;  Mott 
v.  Mott  (1891)  49  N.  J.  Eq.  192,  22 
Atl.  997;  Sbarbero  v.  Miller  (1906)  72 
N.  J.  Eq.  248,  65  Atl.  472,  affirmed 
without  opinion  in  (1908)  74  N.  J. 
£q.  453,  77  Atl.  1088;  Re  Coleman 
(1917)  88  N.  J.  Eq.  578,  103  Atl.  78. 

New  Yoiic. — Van  Deusen  v.  Sweet 
(1873)  51  N.  Y.  378;  Banker  v.  Banker 
(1875)  63  N.  Y.  409;  Hughes  v.  Jones 

(1889)  116  N.  Y.  67,  5  L.R.A.  632,  15 
Am.  St  Rep.  386,  22  N.  E.  446;  Fitz- 
hugh  V.  Wilcox  (1851)  12  Barb.  235; 
Griswold  v.  Miller  (1851)  15  Barb. 
520;  Searles  v.  Harvey  (1876)  6  Hun, 
658;  Hicks  v.  Marshall  (1876)  8  Hun, 
327;  Hardy  v.  Berger  (1902)  76  App. 
Div.  393,  78  N.  Y.  Supp.  709;  Richie 
V.  Shepard  (1913)  158  App.  Div.  192, 
143  N.  Y.  Supp.  19;  Hart  v.  Deamer 
(1831)  6  Wend.  497;  L'Amoureux  v. 
Crosby  (1831)  2  Paige,  422,  22  Am. 
Dec.  655;  Re  Taylor  (1847)  1  Edm. 
Sel.  Cas.  375;  Demelt  v.  Leonard 
(1860)  19  How  Pr.  140;  Goodell  v. 
Harrington  (1874)  3  Thomp.  &  C. 
345;  Hirsch  v.  Trainer  (1877)  3  Abb. 
N.  C.  274. 

North  Carolina. — Rippy  v.  Gant 
(1847)  39  N.  C.  (4  Ired.  Eq.)  443. 

OregML — Schindler  v.  Parzoo(1908) 
52  Or.  452,  97  Pac.  755. 

Pennsylvania. — ^Rogers  v.  Walker 
(1847)  6  Pa.  371,  47  Am.  Dec.  470; 
Harden  v.  Hays  (1848)  9  Pa.  151; 
Willis  V.  Willis  (1849)  12  Pa.  159;  Re 
Gangwere  (1850)  14  Pa.  417,  53  Am. 
Dec.  554;  Noel  v.  Karper  (1866)  53 
Pa.  97;  Titlow  v.  Titlow  (1867)  54  Pa. 
216,  93  Am.  Dec.  691;  Klohs  v.  Klohs 
(1869)  61  Pa.  245;  Lancaster  County 
Nat.  Bank  v.  Moore  (1875)  78  Pa.  407, 
21  Am.  Rep.  24;  Miskey's  Appeal 
(1883)  107  Pa.  611;  Hottle  v.  Weaver 
(1903)  206  Pa.  87,  55  Atl.  838;  Hutch- 
inson V.  Sandt  (1833)  4  Rawle,  234, 
26  Am.  Dec.  127;  Koons  v.  Benscoter 
(1873)  2  Kulp,  451;  Gresh  v.  Tamany 
(1875)  2  Kulp,  453;  Draper's  Estate 

(1890)  26  W.  N.  C.  218. 

South  Carolina. — Knox  v.  Knox 
(1888)  30  S.  C.  377,  9  S.  E.  353;  Cath- 
cart  V.  Matthews  (1916)  105  S.  C.  329, 
89  S.  E.  1021. 

Texas.— Witty  v.  State  (1913)  69 
Tex.  Crim.  Rep.  125,  153  S.  W.  1146. 

England.— Rodd  v.  Lewis   (1755)  2 
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Lee,  Ecel.  Rep.  176,  161  Eng.  Reprint, 
304;  Faulder  Spr.  ▼.  Silk  (1811)  8 
Campb.  126;  Dane  ▼.  Kirkwall  (1886) 
8  Car.  &  P.  679 ;  Frank  v.  Mainwaring 
(1839)  2  Beav.  116,  48  Eng.  Reprint, 
1123;  Snook  v.  Watts  (1848)  11  Beav. 
105,  50  Eng.  Reprint,  757,  12  Jur.  444; 
Bannatyne  v.  Bannatyne  (1852)  16 
Jur.  864,  2  Rob.  Ecd.  Rep.  472. 

freland.— Hassard  v.  Smith  (1872) 
Ir.  Rep.  6  Eq.  429. 

It  was  held  in  Andrews  v.  Andrews 
(1905)  120  Ky.  718,  87  S.  W.  1080,  90 
S.  W.  581,  that  an  adjudication  of 
lunacy  raised  no  presumption  that  its 
subject  was  a  lunatic  at  any  previous 
time. 

A  judgment  of  inquest  finding  a  per- 
son to  be  mentally  unsound  has  no 
retroactive  effect.  Rath  v.  Smith 
(1918)  180  Ky.  326,  202  S.  W.  501. 

In  Shirley  v.  Taylor  (1844)  5  B. 
Hon.  (Ky.)  99,  it  was  held  that  an 
inquest  finding  a  person  to  be  of  un- 
sound mind  was  no  evidence  that  he 
was  of  unsound  mind  sixteen  months 
previously. 

It  was  held  in  Wathens  v.  Skaggs 
(1914)  161  Ky.  600,  171  S.  W.  198,  an 
action  to  cancel  a  deed  on  the  ground 
of  the  grantor's  insanity,  that  proof 
of  an  inquest  held  a  few  days  after 
its  execution,  adjudging  him  incom- 
petent to  manage  his  estate,  did  not 
relieve  the  plaintiff  of  the  burden  of 
establishing  the  grantor's  mental  in- 
capacity at  the  date  of  the  conveyance. 

It  was  held  in  Whitenack  v.  Stryker 
(1888)  2  N.  J.  Eq.  8,  as  to  an  inquisi- 
tion of  lunacy  taken  after  the  making 
of  a  codicil  admitted  to  probate,  that 
it  was  only  entitled  to  the  respect 
which  was  due  to  the  opinion  ex- 
pressed in  their  verdict,  of  the  jurors 
on  the  inquisition. 

In  New  York,  prior  to  1876,  a  subse- 
quent adjudication  was  presumptive 
evidence  of  insanity,  but  since  the 
change  in  the  law  at  that  time,  as  is 
held  in  Boschen  v.  Stockwell  (1918) 
224  N.  Y.  356,  120  N.  E.  728;  Southern 
Tier  Masonic  Relief  Asso.  v.  Lauden- 
bach  (1889  5  N.  Y.  Snpp.  901;  Reals 
▼.  Weston  (1899)  28  Misc.  67,  59  N.  Y. 
Supp.  807,  and  Shanck  v.  Hooper 
(1916)  160  N.  Y.  Supp.  627,  it  has  no 
force  as  evidence  of  prior  insanity. 


In  Boschen  v.  Stockwell  (N.  Y.)  su- 
pra, the  court,  in  reference  to  this 
change,  said:  "The  inquiry  i^  limited 
and  confined  to  the  question  of  incom- 
petency at  the  time  of  the  inquiry,  and 
such  has  been  the  law  ever  since  chap- 
ter 446  of  the  Laws  of  1875,  title  2, 
§  2.  Prior  to  that  time  the  practice 
had  been  to  permit  the  jury  to  find 
how  long  the  lunacy  had  continued  (2 
Barbour,  Ch.  Pr.  234;  Butler  v.  Jarvis 
(1889)  51  Hun,  248,  4  N.  Y.  Supp.  137; 
L'Amoureux  v.  Crosby  (1831)  2  Paige 
(N.  Y.)  422,  22  Am.  Dec.  655 ;  Hart  v. 
Deamer  (1831)  6  Wend.  (N.  Y.)  497; 
Griswold  v.  Miller  (1851)  15  Barb. 
(N.  Y.)  520),  and  it  had  been  held 
that  a  finding  on  an  inquisition  that 
the  insanity  existed  at  a  date  prior  to 
the  date  of  inquiry  was  presumptive 
evidence  of  the  fact;  that  if  the  find- 
ing of  the  jury  overreached  the  execu- 
tion of  a  deed  executed  by  the  alleged 
incompetent,  their  inquisition  was 
presumptive,  but  not  conclusive,  evi- 
dence of  the  grantor's  incapacity. 
Van  Deusen  v.  Sweet  (1872)  51  N.  Y. 
878;  Hughes  v.  Jones  (1889)  116  N.  Y. 
67,  5  L.R.A.  632,  16  Am.  St  Rep.  386, 
22  N.  E.  446.  Although  this  latter 
case  was  not  decided  in  this  court  un- 
til 18i89,  examination  will  disclose  that 
the  lunacy  proceedings  were  conduct- 
ed under  the  old  practice,  the  inquisi- 
tion being  returned  on  the  18th  day 
of  October,  1871.  However,  since  the 
amendment  above  referred  to  there  is 
no  such  presumption,  and  the  finding 
by  the  jury  that  the  lunacy  existed  at 
a  time  prior  to  the  date  of  the  inquiry 
is  of  no  effect  and  without  authority. 
Attention  was  directed  to  this  change 
in  the  practice  by  the  present  chief 
of  this  court  when  sitting  at  special 
term.  Reals  v.  Weston  (1899)  28 
Misc.  67,  59  N.  Y.  Supp.  807.  See  also 
Re  Preston  (1906)  113  App.  Div.  732, 
99  N.  Y.  Supp.  312.  In  Dominick  v. 
Dominick  (1887)  20  Abb.  N.  C.  (N.  Y.) 
286,  it  was  said  of  §  2335  of  the  Code 
of' Civil  Procedure:  *.  .  .  By  this 
section  a  change  has  been  made  in  the 
practice  to  be  pursued  in  this  class  of 
cases.  Prior  to  its  enactment  the  jury 
were  at  liberty  to  inquire  into,  and 
return  a  statement  of,  the  antecedent 
period  over  which  the  lunacy  had  ex- 


688 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


tended;  and  upon  such  a  determina- 
tion as  to  that  period  the  inquisition 
was  accepted  by  the  court  as  prima 
facie  or  presumptive  evidence  t^t  the 
unsoundness  of  mind  had  so  far  con- 
tinued. Van  Deusen  v.  Sweet  (1872) 
51  N*  ¥•  878;  Banker  v.  Banker  (1875) 
63  N.  Y.  409.  And  it  had  t^his  effect 
as  evidence  against  persons  acquiring 
rights  or  interests  under  the  lunatic 
prior  to  the  inquisition,  although  they 
were  not  parties  to,  and  had  no  notice 
whatever  of,  the  proceedings.  It  was 
probably  to  abolish  the  injustice  of 
this  rule  that  in  the  enactment  of  the 
Code  of  Civil  Procedure  it  was  de- 
clared that  "the  inquiry  .  .  .  must 
be  confined  to  the  question  whether 
he  is  so  incompetent  at  the  time  of  the 
inquiry." '  Such  authorities  to  the  con- 
trary as  Richie  v.  Shepard  (1913)  158 
App.  Div.  192,  143  N.  Y.  Supp.  19; 
Sander  v.  Savage  (1902)  75  App.  Div* 
333,  78  N.  Y.  Supp.  189;  Hardy  v.  Her- 
ger  (1902)  76  App.  Div.  393,  78  N.  Y. 
Supp.  709,  do  not  correctly  state  the 
law,  and  failed  to  note  that  the  Van 
Deusen  and  Hughes  Cases,  cited  and 
relied  upon,  were  determined  accord- 
ing to  the  practice  before  the  above 
statutory  change  in  the  law." 

An  inquisition  of  lunacy,  whose 
finding  overreaches  the  execution  of 
a  mortgage  by  the  alleged  lunatic,  is 
not  sufficient  evidence  of  his  inca- 
pacity to  throw  the  burden  of  proof  on 
the  mortgagee  to  show  the  mortga- 
gor's sanity,  in  an  action  to  set  aside 
the  mortgage.  Jacobs  v.  Richards 
(1854)  18  Beav.  800,  52  Eng.  Reprint, 
118. 

b,  Preaumptian   of   continuance    of   in* 

sanity, 

A  person  adjudged  to  be  insane  is 
presumed  to  continue  such  until  it  is 
shown  that  sanity  has  returned.  Peo- 
ple V.  Farrell  (1867)  31  CaL  576;  Lil- 
ly V.  Waggoner  (1862)  27  HI.  395;  Tit- 
comb  V.  Vantyle  (1877)  84  IlL  371; 
Langdon  v.  People  (1890)  133  111.  382, 
24  N.  E.  874;  Mileham  v.  Montague 
(1910)  148  Iowa,  476,  125  N.  W,  664; 
State  V.  McMurry  (1899)  61  Kan.  87, 
58  Pac.  961;  Clark  v.  Trail  (1858)  1 
Met  (Ky.)  36;  Herndon  v.  Vick  (1898) 
18  Tex.  Civ.  App.  583,  46  S.  W.  852. 


In  Lucas  v.  Parsons  (1867)  23  Ga. 
267,  holding  that  a  finding  in  an  in- 
quisition of  lunacy  is  not  conclusive 
of  lunacy  at  a  subsequent  date,  the 
court  said :  "The  fact  which  the  judg- 
ment finds  is  that  the  party  is  a  lunatic 
at  the  time  of  the  judgment.  The  law, 
from  this  fact,  presumes,  strongly  pre- 
sumes, that  he  will  remain  so." 

And  in  Small  v.  Champeny  (1899) 
102  Wis.  61,  78  N.  W.  407,  the  court 
said:  "The  general  rule  is  that  an 
adjudication  as  to  mental  unsound- 
ness is  direct  evidence  of  the  fact  at 
the  time  of  the  adjudication,  and  pre- 
sumptive evidence  of  the  condition  of 
the  subject  at  a  subsequent  time,  upon 
the  theory  that  a  condition  of  mind 
once  shown  to  exist  is  presumed  to 
continue." 

Where  the  insanity  of  a  testator  has 
been  legally  established  by  an  in- 
quisition of  lunacy  before  the  will  was 
made,  its  continuance  will  be  pre- 
sumed and  the  onus  cast  upon  the 
propounders  of  the  will  to  show  that 
the  disqualification  had  been  removed. 
Terry  v.  Buffington  (1852)  II  Ga.  337, 
66  Am.  Dec.  423. 

In  Stitael  v.  Farley  (1909)  148  DL 
App.  636,  where  it  appeared  that  the 
maker  of  a  note  previously  adjudged 
insane  had  been  released  from  the 
asylum,  and  been  without  a  conser- 
vator until  shortly  after  the  making 
of  the  note,  it  was  held  in  an  action 
on  the  note  that,  the  maker  having 
once  been  adjudged  insane  and  not 
adjudged  sane  thereafter  by  a  court, 
the  presumption  of  insanity  continued, 
and  the  burden  was  upon  the  holder  to 
establish  the  maker's  sanity  at  the 
time  the  note  was  executed. 

In  a  proceeding  to  have  the  com- 
mittee discharged  and  a  decree  vacat- 
ed, the  adjudication  of  luncy  is  prima 
facie  evidence  of  continuing  incapa- 
city. Johnson  v.  Safe  Deposit  &  T.  Co. 
(1906)  104  Md.  460,  65  Atl.  333. 

It  is  held  in  State  v.  Davis  (1887) 
27  &  C.  609,  4  S.  B.  567,  in  connection 
with  the  defense  of  insanity  to  a 
charge  of  murder,  that  where  insanity 
has  once  been  established  by  the  fact 
that  the  person  in  question  has  been 
committed  to  a  lunatic  asylum,  the  pre- 
sumption is  that  the  same  state  of 
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mind  contiiiiiefl  to  exist,  until  it  hs8 
been  overthrown  by  satisfactory  evi- 
dence of  restoration  to  sanity. 

In  Hasmes  v.  Swann  (1871)  6  Heisk. 
(Tenn.)  660,  the  court  stated,  upon  the 
question  of  the  validity  of  a  deed 
signed  by  one  previously  adjudged  a 
lunatic,  that,  the  fact  of  insanity  hav- 
ing been  judicially  ascertained,  the 
law  presumed  its  continuance  until 
his  restoration  to  sanity,  or  until  a 
lucid  interval  was  established  by  evi- 
dence. 

In  State  ez  rel.  Thompson  v.  Snell 
(1907)  46  Wash.  827,  9  L.R.A.(N.S.) 
1191,  89  Pac.  981,  an  application  for 
a  writ  of  mandamus  requiring  the 
court  to  make  an  examination  as  to 
the  defendant's  sanity  after  a  trial  for 
murder,  and  an  acquittal  on  the  ground 
of  insanity,  it  was  held  that  the  pre- 
sumption of  insanity  created  by  such 
acquittal  continued  until  overcome  by 
contrary  proof. 

While,  where  one  is  proved  and 
adjudged  to  be  of  unsound  mind  aris- 
ing from  mania,  the  presumption  of 
law  is,  in  a  controversy  whether  a 
writing  execute  by  him  was  executed 
in  a  lucid  interval,  that  his  condition 
is  unchanged,  until  the  contrary  is 
shovm,  that  rule  does  not  apply  to  one 
offered  as  a  witness  in  the  presence 
of  the  court  unless  the  witness  is  still 
confined  in  an  asylum,  or  the  judg- 
ment of  lunacy  is  so  recent  as  to  raise 
the  presumption  of  fact  that  his  con- 
dition has  not  materially  changed 
since  the  verdict  Covington  v.  O'Meara 
(1909)  133  Ky.  763,  119  S.  W.  187. 

This  presumption  of  continued  in- 
capacity is  not  conclusive.    Ibid. 

But  in  Carter  v.  Beckwith  (1891) 
128  N.  Y.  312,  28  N.  E.  682,  an  action 
by  an  attorney  for  services  rendered 
on  the  request  of  an  adjudged  lunatic 
in  the  prosecution  of  proceedings  to 
supersede  the  commission  of  lunacy, 
tiie  court  said  that  a  lunatic  whose 
lunacy  had  been  judicially  determined, 
and  for  whom  a  committee  had  been 
appointed,  is  incapable  of  entering 
into  any  contract,  and  that  any  con- 
tract which  he  may  assume  to  make 
while  in  that  situation  is  absolutely 
void;  and  that  the  court  will  not  in- 
quire whether  the   lunacy,   in   fact. 


continued  and  existed  when  the  con- 
tract was  made,  but  that  the  presump- 
tion of  its  continuance  is  conclusive 
as  to  all  dealings  after  the  inquisition, 
until  it  has  been  superseded. 

A  decree  appointing  a  conservator 
for  an  alleged  incompetent,  although 
it  settles  for  the  time  being  the  status 
of  the  person  whose  property  is  to  be 
held,  raises  no  conclusive  presump- 
tion of  continued  incapacity.  Chase 
V.  Chase  (1914)  216  Mass.  894,  103  N. 
E.  867. 

An  adjudication  of  insanity,  fol- 
lowed by  the  commitment  of  the 
patient  to  an  asylum  for  the  insane, 
does  not  create  a  conclusive  presump- 
tion of  continuance  of  insanity  several 
years  after  the  discharge  of  the 
patient  from  such  asylum.  Mutual  L. 
Ins.  Co.  V.  Wiswell  (1896)  66  Kan.  766, 
36  L.R.A.  268,  44  Pac.  996. 

A  person  who  had  been  adjudged 
insane  and  placed  in  an  asylum  for 
treatment,  but  who  was  not  found  by 
the  jury  to  be  incapable  of  managing 
her  affairs,  and  for  whom  no  guardian 
was  ever  appointed,  will  not,  after  she 
has  been  discharged  from  the  asylum 
because  of  her  improved  condition,  be 
conclusively  presumed  to  continue  in- 
sane until  a  formal  adjudication  shall 
be  had  finding  that  she  has  been  re- 
stored to  her  reason.  Topeka*  Water- 
Supply  Co.  V.  Boot  (1896)  56  Kan.  187, 
42  Pac.  715.  See  also  to  the  same  ef- 
fect, Lower  v.  Schumacher  (1900)  61 
Kan.  625,  60  Pac.  588. 

In  Davis  v.  Davis  (1910)  24  S.  D. 
474,  124  N.  W.  715,  an  action  to  cancel 
a  deed  on  the  ground  of  the  grantor's 
insanity,  where  a  foreign  judgment 
holding  the  grantor  incompetent  to 
execute  a  prior  deed  was  admitted  in 
evid(Bnce,  it  was  held  that  the  pre- 
sumption that  the  mental  condition  of 
the  grantor  continued  the  same  up  to 
the  time  he  executed  the  second  deed 
was  rebuttable. 

This  presumption  may  be  repelled 
by  oral  testimony,  and  there  is  no  rule 
of  evidence  which  requires  another  in- 
quest to  be  found  in  order  that  the 
presumption  mafy  be  thereby  rebutted. 
Bodgers  v.  Bodgers  (1896)  56  Kan. 
483,  43  Pac.  779;  Clark  v.  Trail  (1868) 
1  Met.  (Ky.)  36. 
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Where  no  guardian  of  the  person 
and  estate  of  a  person  who  has  been 
duly  adjudged  insane  has  been  ap- 
pointed, the  discharge  of  such  person 
from  the  insane  asylum  as  restored  to 
his  right  mind  is  sufficient  to  over- 
come the  presumption  that  the  insanity 
continued  to  exist  after  the  person  had 
been  adjudged  insane.  Walker  v. 
€oates  (1896)  5  Kan.  App.  209,  47 
Pac.  158. 

The  presumption  in  favor  of  the 
legality  of  a  marriage  will  prevail  over 
the  presumption  that  a  person  who 
has  been  adjudged  insane  by  the 
proper  tribunal  continues  insane  until 
he  has  been  duly  declared  sane.  Castor 
v.  Davis  (1889)  120  Ind  281,  22  N.  E. 
110. 

«.  Effect  of  t*enioienes8  of  adjudioaUon. 

',  A  qualification  of  the  rule  that  the 
insanity  of  a  party,  when  once  estab- 
lished, will  be  presumed  to  continue 
until  it  is  disproved,  is  that  too  long 
a  period  of  time  must  not  be  shown 
to  have  elapsed  between  the  proved 
insanity  and  the  act  of  crime  charged 
against  the  prisoner.  Langdon  v.  Peo- 
ple (1890)  133  m,  382,  24  N.  E.  874. 

And  in  Wheeler  v.  State  (1877)  34 
Ohio  St.  394,  32  Am.  Rep.  372,  where 
the  record  of  an  adjudication  of 
lunacy  and  of  confinement  in  an  asy- 
lum was  admitted  on  a  subsequent 
prosecution  of  the  lunatic  for  crime, 
the  court  said:  "The  length  of  time 
between  confinement  in  the  asylum 
and  the  commission  of  the  act  charged, 
the  nature  of  the  crime,  and  other 
facts,  may  render  such  inquisition  of 
little  weight  as  evidence;  but  its 
weight  is  for  the  jury  in  each  case.'' 


i 


d.  Effect  of  charticter  of  proceeding, 
1,  Commitment  to  insane  asylum. 

The  distinction  between  a  proceed- 
ing to  have  a  guardian  appointed  for 
a  person  of  alleged  unsound  mind,  and 
a  proceeding  to  have  one  adjudged  a 
fit  subject  for  custody  and  treatment 
in  a  hospital  for  the  insane,  is  dis- 
cussed in  Dewey  v.  Allgire  (1893)  37 
Neb.  6,  40  Am.  St.  Rep.  468,  55  N.  W. 
276,  holding  inadmissible  the  record 
of  a  proceeding  of  the  latter  kind, 
where  it  is  said:     "At  the  common 


law  an  inquisition  founded  upon  a 
commission  de  lunatico  inquirendo,  re- 
sulting in  an  adjudication  of  insanity, 
was  held  to  be  in  all  cases  prima 
facie  evidence,  -and  sometimes  con- 
clusive of  the  insanity  of  the  i>er8on 
charged.  This  was  upon  the  ground 
that  such  a  proceeding  was  in  the 
nature  of  one  in  rem  to  determine  the 
status  of  the  party,  and  was  there- 
fore binding  upon  the  whole  world. 
This  proceeding  bore  a  close  analogy 
to  the  proceedings  under  our  statute, 
whereby  guardians  are  appointed  for 
persons  insane.  It  differs  very  ma- 
terially, however,  from  a  proceeding 
looking  toward  the  custody  and  treat- 
ment of  a  person  in  the  hospital.  In 
the  latter  proceeding  the  examination 
is  more  or  less  ex  parte,  and  its  object, 
under  the  broad  definition  of  insanity 
before  referred  to,  presents  an  issue 
entirely  different  from  that  presented 
in  this  case,  which  is  the  competency 
of  the  party  to  manage  his  own  affairs 
and  enter  into  a  valid  contract." 

Proof  of  commitment  of  a  person  to 
the  hospital  for  the  curable  insane 
nine  years  previously  Iraises  no  pre- 
sumption that  he  is  still  insane. 
Breedlove  v.  Bundy  (1884)  96  Ind. 
319. 

Proceedings  for  the  commitment  to 
the  state  hospital  for  the  insane,  of  a 
person  needing  care  and  treatment, 
do  not  establish  his  incapacity  to  do 
business.  Knox  v.  Haug  (1892)  48 
Minn.  58,  50  N.  W.  934. 

An  inquest  of  lunacy  by  which  one 
was  adjudged  to  be  a  person  of  un- 
sound mind  and  committed  to  an  asy- 
lum for  treatment,  though  conclusive 
evidence  that  such  was  his  condition 
at  the  time  of  the  inquest,  is  only 
prima  facie  evidence  of  his  incapacity 
to  contract  at  a  subsequent  period. 
Johnson  ▼.  Mitchell  (1912)  146  Ky. 
382,  142  8.  W.  675;  Rath  v.  Smith 
(1918)  180  Ky.  326,  202  S.  W.  501. 

Conmiitment  to  a  state  hospital  for 
the  insane  is  not  proof  of  incapacity 
to  contract,  prior  thereto.  Avery  v. 
Avery  (1919)  —  Cal.  App.  — ,  183  Pac 
453. 

Proof  that  a  person  had  been  ad- 
judgckl  to  be  of  unsound  mind  and  a 
fit  person  to  be  committed  to  the  in- 
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sane  asylum,  and  of  his  commitment 
to  the  affylam  in  pursuance  of  such 
adjudication,  is,  where  no  guardian  of 
his  estate  has  been  appointed,  merely 
prima  facie  evidence  of  his  incompe* 
tency  to  do  business  at  a  subsequent 
time.  Walker  ▼.  Coates  (1896)  6  Kan. 
App.  209,  47  Pac.  158. 

An  inquest  of  lunacy  in  which  a 
person  was  adjudged  to  be  of  unsound 
mind  and  a  fit  subject  for  the  lunatic 
asylum  is  only  prima  facie  evidence  of 
his  condition  at  a  subsequent  period, 
and,  being  a  mere  presumption,  may 
he  repelled  by  oral  testimony.  Logan 
V.  Vanarsdall  (1905)  27  Ky.  L.  Rep. 
822,  86  S.  W.  981. 

Statutory  provisions  for  a  commit- 
ment of  an  alleged  insane  person  on 
the  certificate  of  physicians,  and  an 
inquisition  as  to  whether  or  not  he  is 
a  public  charge,  make  the  certificate 
merely  prima  facie  evidence  of  in- 
sanity, subject  to  be  overthrown  by 
countervailing  evidence,  and  the  stat- 
ute does  not  therefore  deprive  the  al- 
leged insane  person  of  his  liberty 
without  due  process  of  law.  Re  Allen 
(1909)  82  Vt  865,  26  L.R.A.(N.S.) 
282,  73  AtL  1078. 

An  order  made  in  an  ex  parte  pro- 
ceeding committing  a  person  to  an 
insane  asylum  is  not  conclusive  of  his 
insanity  in  a  criminal  prosecution. 
Reeves  v.  State  (1914)  186  Ala.  14,  65 
So.  160. 

In  People  v.  Willard  (1907)  150  Cal. 
543,  89  Pac.  124,  it  was  held  that  proof 
that  the  defendant  in  a  prosecution  for 
homicide  had,  on  three  different  oc- 
casions, been  committed  to  the  state 
asylum  for  the  insane,  the  last  com- 
mitment having  been  made  on  the 
morning  of  the  homicide,  did  not  con- 
clusively establish  his  irresponsibility. 
The  court  said:  "There  are  many 
lands  and  degrees  of  insanity,  and  it 
is  not  every  kind  or  degree  which  will 
relieve  a  person  from  such  respon- 
sibilily,  and  the  degree  of  mental  im- 
pairment which  would  authorize  his 
confinement  in  an  asylum  for  the  in- 
sane may  be  entirely  different  from 
ihe  degree  of  mental  derangement 
which  will  relieve  him  of  responsi- 
bility for  his  criminal  acts/' 

The  teansfer  of  a  convict  from  the 


penitentiary  to  a  lunatic  asylum, 
under  a  statute  authorizing  the  re- 
moval of  an  insane  prisoner,  is  not 
conclusive  upon  the  question  of  his 
insanity.  Langdon  v.  People  (1890) 
188  IlL  382,  24  N.  E.  874. 

Proof  that  one  accused  of  assault 
had  been  confined  in  an  insane  asylum 
some  years  previously  is  not  conclu- 
sive of  his  criminal  irresponsibility. 
Meyer  v.  People  (1895)  156  IlL  126, 
40  N.  E.  490. 

And  in  Wheeler  v.  State  (1877)  34 
Ohio  St  394,  32  Am.  Rep.  372,  the 
court  said:  ''Ordinarily,  such  in- 
quisitions are  not  conclusive,  but  only 
prima  facie,  evidence  of  incapacity,  as 
will  be  seen  from  the  authorities  cited ; 
but  on  a  question  like  that  in  issue 
here,  it  is  manifest  they  cannot  be  re- 
garded as  even  prima  facie  evidence. 
A  person  who  is  a  fit  subject  for  con- 
finement in  an  insane  asylum  does 
not  necessarily  have  immunity  from 
punishment  for  crime;  and  the  length 
of  time  between  confinement  in  the 
asylum  and  the  commission  of  the  act 
charged,  the  nature  of  the  crime,  and 
other  facts,  may  render  such  inqui- 
sition of  little  weight  as  evidence;  but 
its  weight  is  for  the  jury  in  each  case.'^ 

And  it  was  held  in  McCully  v.  State 
(1920)  —  Ark.  — ,  217  S.  W.  453,  that 
the  weight  of  a  record  of  a  probate 
court,  showing  commitment  to  an  in- 
sane asylum,  was  for  the  jury  in  a 
criminal  prosecution. 

An  adjudication  that  a  person  is  a 
fit  subject  for  treatment  in  the  hospital 
for  the  insane  is  not  conclusive  of  his 
want  of  responsibility  for  a  crime 
subsequently  committed.  Pflueger  v. 
State  (1895)  46  Neb.  493,  64  N.  W. 
1094. 

Proceedings  for  the  commitment  of 
a  person  to  a  hospital  for  the  insane, 
under  a  statute  which  does  not  con- 
template that  such  proceedings  shall 
be  a  conclusive  adjudication  of  in- 
sanity, but  merely  entitles  the  person 
pronounced  insane  to  be  placed  in  the 
hospital  for  treatment,  is  not  conclu- 
sive of  the  insanity  of  such  person  in 
a  prosecution  for  homicide.  Goodwin 
V.  State  (1884)  96  Ind.  550. 

Irresponsibility  for  a  crime  is  not 
established    by    proof    that,    about 


692 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.LJL 


twenty-five  years  previously,  the  de- 
fendant had  been  confined  for  a  few 
months  in  a  hospital  for  the  insane. 
Blue  V.  Com.  (1916)  171  Ky.  165,  188 
S.  W.  329. 

An  adjudication  of  insanity  and  con- 
finement in  an  insane  asylum  affords 
prima  facie  evidence  that  the  alleg^ed 
lunatic  is  a  person  of  unsound  mind, 
within  a  statutory  provision  disquali- 
fying such  persons  as  witnesses.  Pitts- 
burgh &  W.  R.  Co.  V.  Thompson  (1897) 
27  C.  C.  A.  333,  54  U.  S.  App.  222,  82 
Fed.  720. 

That  a  person  has  been  found  un« 
sound  of  mind  by  a  court  of  competent 
jurisdiction,  and  is  an  inmate  of  an 
asylum  for  the  insane,  is  prima  facie 
evidence  that  he  is  of  unsound  mind, 
and  imposes  the  burden  on  the  party 
offering  him  as  a  witness  to  show  his 
competency.  Covington  v.  O'Meara 
(1909)  133  Ky.  763,  119  S.  W.  187. 

A  record  made  nine  years  before  by 
two  justices  of  the  peace,  certifying 
that  a  certain  person  was  then  insane 
and  was  a  suitable  person  to  be  ad- 
mitted into  the  hospital  for  the  curable 
insane,  and  that  he  was  then  so  com- 
mitted, is  not  sufficient  to  establish 
his  incompetency  as  a  witness.  Breed- 
love  V.  Bundy  (1884)  96  Ind.  819. 

It  was  held  in  Cathcart  v.  Matthews 
(1916)  106  S.  C.  829,  89  S.  E.  1021,  an 
action  for  rent  or  for  the  use.  and 
occupation  of  laud,  upon  the  question 
of  the  capacity  of  an  alleged  lunatic 
to  direct  a  conveyance  of  the  land  by 
his  trustee,  that  his  prior  confinement 
in  a  lunatic  asylum,  and  subsequent 
adjudication  of  his  lunacy,  were  not 
conclusive  of  the  fact  of  his  incapa- 
city. 

In  Schmidt's  Succession  (1910)  125 
La.  1065,  52  So.  160,  it  was  held  that 
proof  of  the  interdiction  of  the  testa- 
trix and  her  commitment  to  an  insane 
asylum  some  eighteen  months  after 
the  making  of  the  will,  together  with 
proof  that  within  a  period  varying 
from  five  to  ten  months  after  the  mak- 
ing of  the  will  the  testatrix  had  given 
signs  of  senile  dementia,  was  insuffi- 
cient to  support  an  attack  upon  the 
validity  of  the  will  upon  the  ground 
of  testamentary  incapacity,  where  the 
proof  failed  to  show  that  the  testa- 


*trix  was  insane  before  or  at  the  time 
of  the  execution  of  the  will,  and  where 
there  was  nothing  in  the  will  itself 
sounding  in  foUy. 

It  was  held  in  Newton  v.  Mutual 
Ben.  L.  Ins.  Ce.  (1879)  76  N.  Y.  426, 
32  Am.  Rep.  335,  where  an  action  on 
a  life  insurance  policy  was  defended 
on  the  ground  that  the  insured  falsely 
stated  in  his  application  that  his 
father  had  not  been  affiicted  with  in- 
sanity, that  the  record  of  a  probate 
court  ordering  the  latter  to  be  sent  to 
a  lunatic  asylum^  and  the  record  of 
the  asylum  showing  his  admission 
thereto,  were  not  conclusive  evidence 
against  the  plaintiff  of  the  insanity  of 
the  insured's  father. 

The  order  of  conamitment  of  a  per- 
son to  an  insane  asylum  is  not  con- 
clusive evidence  against  him,  in  an 
action  for  the  malicious  prosecution 
of  him  as  an  insane  person.  Kellogg 
V.  Cochran  (1890)  87  CaL  192,  12 
L.R.A.  104,  25  Pac.  677. 

B.  Inquisition  of  habitual  drunkenness 

A  prior  adjudication  of  habitual 
drunkenness  is  conclusive  evidence  of 
the  drunkard's  incapacity  to  contract 
Wadsworth  v.  Sharpsteen  (1863)  8  N. 
Y.  388,  59  Am.  Dec.  499 ;  Imhoff  v.  Wit- 
mer  (1856)  31  Pa.  243. 

An  adjudication  of  habitual  drunk- 
enness is  not  conclusive,  but  only 
prima  facie,  evidence  of  the  subse- 
quent incapacity  of  the  drunkard -to 
make  a  will.  Lewis  v.  Jones  (1860) 
50  Barb.  (N.  Y.)  645;  Leckey  v.  Cun- 
ningham (1867)  56  Pa,  370. 

But  in  Re  Patterson  (1849)  4  How. 
Pr.  (N.  Y.)  34,  it  was  held  that  an 
inquisition  of  habitual  drunkenness 
was  conclusive  evidence  of  the  inva- 
lidity  of  a  subsequent  will,  made  with- 
out permission  of  the  court. 

In  Griswold  v.  Miller  (1851)  15 
Barb.  (N.  Y.)  520,  setting  aside  a  con- 
veyance of  realty  taken  by  one  with 
full  knowledge  that  proceedings  had 
been  instituted  against  the  grantor  to 
have  him  declared  an  habitual  drunk- 
ard, the  court  said  that  the  rule  seems 
to  be  well  settled  that,  on  a  bill  filed 
to  set  aside  a  conveyance  on  the 
ground  of  the  lunacy  of  th«  party  at 
the  time  he  executed  the  conveyance, 
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the  finding  of  a  jury  <m  an  inqaisition 
which  overreached  that  period  is  prima 
facie  evidence  of  his  incapacity,  even 
as  against  a  stranger  to  the  proceed- 
ings who  had  no  opportunity  to  contest 
the  issues  therein* 

An  adjudication  of  incompetency  be- 
cause of  habitual  drunkenness  is  only 
prima  facie  evidence  of  the  drunkard's 
incapacity  to  make  a  settlement  during 
the  prior  period  covered  by  the  find- 
ing of  incapacity,  and  such  presump- 
tion may  be  rebutted  by  the  other 
party  to  the  settlement^  although  he 
had  notice  of  the  inquisition  at  the 
time  of  the  making  of  the  settlement. 
In  this  case  the  court  said  that  such 
adjudication-  would  be  conclusive  evi- 
dence of  incapacity  in  all  the  future 
after  the  finding  thereof,  until  the  res- 
toration of  the  subject  of  it,  by- order 
of  the  court  and  a  discharge  of  his 
committee.  Klohs  v.  Klohs  (1869)  61 
Pa.  245. 

In  Miskey's  Appeal  (1888)  107  Pa. 
611,  a  suit  to  set  aside  a  deed  of  trust 
on  the  ground  that  the  maker  was  in- 
competent because  of  habitual  drunk- 
enness, holding  that  an  inquisition 
finding  him  competent  was  only  prima 
facie  evidence  of  his  competency,  the 
court  stated  that  the  rule  making  an 
inquisition  of  lunacy  or  habitual 
drunkenness  only  prima  facie  evidence 
of  mental  infirmity,  during  the  period 
found,  applied  likewise  where  the  find- 
ing was  negative. 

In  Tozer  v.  Saturlee  (1865)  8  Grant, 
Cas.  (Pa.)  162,  holding  reversible  er- 
ror the  rejection  of  evidence  offered  in 
support  of  declarations  of  an  alleged 
habitual  drunkard  against  one  claim- 
ing under  him,  the  court  said :  "An 
inquisition  is  only  persuasive  evidence 
of  incompetency  as  to  contracts  made 
before  the  inquest,  but  during  the 
time  the  incompetency  is  found  to 
have  existed  .  .  .  where  it  is  sus- 
pended or  abandoned  in  mid-course, 
as  seems  to  have  been  the  case  here, 
it  may  be  doubted  whether  any  stronger 
presumption  is  furnished  by  an  in- 
quisition as  to  contracts  made  after  it 
was  found,  than  as  to  such  as  were 
made  inreviously,  but  within  the  ascer- 
tained period  of  incompetency.  If  no 
stronger,  then  it  is  not  conclusive,  and 
7  AL.R.— 88. 


may  be  rebutted  by  such  evidence  as 
was  offered  here.'' 

3.  Ouardianship  prooeedinga, 

A  decree  of  a  court  appointing  a 
guardian  for  a  lunatic  is  conclusive 
evidence  of  the  ward's  incapacity  in 
relation  to  all  subjects  on  which  the 
guardian  can  act.  Pavey  v.'Wintrode 
(1882)  87  Ind.  379;  Leonard  v.  Leon- 
ard (1833)  14  Pick.  (Mass.)  280;  Ran- 
nella  v«  Gremer  (1883)  80  Mow  474; 
Payne  v.  Burdette*(1900)  84  Mo.  App. 
332. 

Where  a  finding  that  a  person  is  in- 
sane is  followed  by  the  appointment 
of  a  guardian,  the  party  becomes  in- 
capable of  contracting,  not  merely 
from  the  state  of  his  mind,  but  be- 
cause the  power  of  present  control 
over  his  property  is  taken  from  him. 
Gibson  v.  Soper  (1876)  6  Gray  (Mass.) 
279,  66  Am.  Dec.  414. 

So  long  as  the  guardianship  con- 
tinues, the  decree  of  the  court  ap- 
pointing the  guardian  may  be  regard- 
ed as  conclusive  on  the  question  of 
the  ward's  sanity.  Willwerth  v.  Leon- 
ard (1892)  156  Masa  277,  31  N.  E. 
299. 

But  when  the  guardianship  has  ter- 
minated, and  a  controversy  has  arisen 
between  third  parties,  one  of  whom 
claims  under  a  contract  made  with  the 
ward  after  the  termination  of  the 
guardianship,  the  reason  ceases  for 
holding  the  decree  conclusive.    Ibid. 

In  Griswold  v.  Butler  (1820)  3  Conn. 
227,  an  adjudication  of  insanity  and 
an  appointment  of  a  conservator  were 
assumed,  upon  a  question  of  adverse 
possession,  to  be  conclusive  evidence 
of  the  alleged  lunatic's  incapacity 
during  the  continuance  of  his  guar- 
dianship. 

In  Musselman  v.  Cravens  (1874)  47 
Ind.  If  the  court  said:  "An  inquisi- 
tion and  appointment  of  a  guardian 
is  conclusive  evidence  that  the  ward 
is  incapable  of  contracting,  and  is 
notice  to  all  the  world." 

In  Redden  v.  Baker  (1882)  86  Ind. 
191,  it  was  held  that  the  provisions  of 
a  statute  providing  for  the  appoint- 
ment of  a  guardian  for  a  person  found 
by  a  jury  to  be  of  unsound  mind,  that 
such    guardianship    shall    terminate 
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with  the  restoration  to  reason  or  death 
of  the  ward,  that  whenever  it  is  al- 
leged that  such  person  of  unsound 
mind  has  become  of  sound  mind  again 
the  facts  may  be  tried  and  determined 
in  the  same  manner  as  the  allegation 
of  the  unsoundness  of  mind,  and  that 
every  contract,  sale,  or  conveyance  of 
any  person,  while  of  unsound  mind, 
shall  be  void, — ^must  be  construed  to 
mean  that  the  incapacity  or  disability, 
once  found  and  adjudged,  must  con- 
tinue in  full  force  until  the  restora- 
tion of  mind  shall  have  been  tried  and 
determined  in  the  manner  provided  in 
the  act 

In  Wait  V.  Maxwell  (1827)  6  Pick. 
(Mass.)  217,  16  Am.  Dec.  891,  holding 
a  decree  of  a  probate  court  granting 
letters  of  guardianship  of  an  incom- 
petent inadmissible,  because  void,  the 
court  said  in  effect  that,  had  the  de- 
cree and  letters  been  valid,  they  would 
have  been  conclusive  evidence  of  her 
incapacity. 

In  Thorpe  v.  Hanscom  (1896)  64 
Minn.  201,  66  N.  W.  1,  sustaining  the 
foreclosure  of  a  mortgage,  where  the 
defense  was  that  the  mortgagor  was 
insane  and  under  guardianship  at  the 
time  of  its  execution,  but  it  appeared 
that,  although  long  prior  thereto  he 
had  been  adjudged  incompetent  and 
placed  under  guardianship,  he  was 
doing  business  at  the  time  of  the  exe- 
cution of  the  mortgage,  and  the  con- 
trol of  the  guardian  over  him  had 
practically  terminated,  and  he  made 
no  claim  that  the  transaction  in  ques- 
tion was  an  improvident  or  an  unfair 
one  for  him,  but  planted  himself  upon 
the  technical  proposition  that  the  ac- 
tion of  the  probate  court  in  placing 
his  person  and  estate  under  guardian- 
ship was  conclusive  evidence  of  his 
mental  incompetency  to  act  for  him- 
self, and  that,  until  the  guardian  was 
formally  discharged  and  his  estate 
restored  to  him  by  the  judgment  of 
the  probate  court,  his  contracts  were 
under  all  circumstances  absolutely 
void,  the  court  said:  "The  deed  of  an 
insane  person  not  under  guardianship 
is  not  void,  but  only  voidable,  but 
while  he  is  under  actual  and  subsist- 
ing guardianship  he  is  conclusively 
presumed  incompetent  to  make  a  valid 


contract  concerning  his  property, 
though  in  fact  he  is  sane  at  the  time 
of  making  the  same.  This  rule  is 
based  upon  convenience  and  neces- 
sity, for  the  protection  of  the  guar- 
dian, and  to  enable  him  properly  to 
discharge  his  duties  as  such.  With- 
out this  rule  it  would  be  difficult,  if 
not  impossible,  for  the  guardian  to 
execute  his  trust,  for  in  every  action 
concerning  the  property  of  the  ward 
he  might  be  obliged  to  go  before  the 
jury  upon  the  question  of  the  ward's 
sanity,  and  one  jury  might  find  one 
way  and  another  the  other  way. 
Leonard  v.  Leonard  (1833)  14  Pick. 
(Mass.)  280;  2  Greenl.  Ev.  §  371. 
Now,  when  the  reason  for  the  rule 
does  not  exist,  the  rule  does  not  apply. 
Hence,  if  there  is  in  fact  no  actual 
and  subsisting  guardianship,  but  the 
same  has  been  practically  abandoned, 
and  the  person  who  had  been  under 
guardianship,  after  such  abandon- 
ment, makes  a  deed  at  a  time  when 
he  is  in  fact  of  sound  mind,  and  the 
contract  is  fair,  the  deed  will  be  en- 
forced, though  the  guardian  has  not 
been  discharged  by  any  judicial  ac- 
tion. Elston  V.  Jasper  (1876)  45  Tex. 
409.'' 

In  Elston  ▼•  Jasper  (Tex.)  supra,  a 
suit  to  enforce  specific  performance 
of  a  title  bond,  the  court,  in  passing 
upon,  for  the  purpose  of  a  new  trial, 
the  effect  of  the  appointment  of  a 
guardian  for  the  maker  of  the  bond 
as  an  incompetent,  said  that  an  insane 
person,  while  actually  under  legal  and 
subsisting  guardianship,  and  in  sup- 
port of  the  guardian's  authority,  was 
conclusively  presumed  incompetent  to 
contract,  and  that  his  deed  as  against 
his  guardian  was  absolutely  void,  but 
the  court  held  that  this  presumption 
could  be  overcome  by  proof  of  the 
lunatic's  subsequent  restoration  to 
sanity  and  the  termination  of  the 
guardianship,  either  by  a  judicial  de» 
termination,  or,  as  in  this  case,  by  the 
practical  termination  of  the  guardian- 
ship. 

In  Jordan  v.  Dickson  (1888)  19  Ohie 
L.  J.  64,  the  appointment  of  a  guar- 
dian for  a  person  as  an  imbecile  was 
held  to  be  conclusive  evidence  of  his 
incapacity  to  ratify  transfers  by  him 
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of  his  property,  but  the  court  said 
that,  where  the  capacity  of  the  ward 
to  make  a  will,  to  marry,  or  to  commit 
a  crime  was  in  question,  the  guardian- 
ship was,  at  the  most,  only  prima  facie 
evidence  of  incapacity. 

In  Messenger  v.  Bliss  (1880)  36 
Ohio  St.  587,  it  was  held  that  an 
alleged  imbecile  could,  in  an  action 
by  him  to  enjoin  his  guardian  from 
interfering  with  the  control  and  man- 
agement of  his  property,  rebut  the 
presumption  of  imbecility  arising 
from  the  appointment  of  a  guardian, 
because  such  appointment  was  made 
under  a  statutory  provision  expressly 
declaring  that  the  appointment  by  the 
probate  court  of  a  guardian  for  an  im- 
becile should  be  regarded  only  as 
prima  facie  evidence  of  imbecility. 
This  statutory  provision  was  repealed 
before  the  determination  of  the  pre- 
ceding case. 

An  order  declaring  a  person  to  be 
a  lunatic  and  appointing  a  guardian 
for  him  is  not  conclusive  upon  third 
persons  not  parties  to  it,  who  may 
accordingly  be  permitted  to  show  that, 
while  the  letters  of  guardianship  re- 
mained unrevoked,  the  lunatic  was 
capable  of  contracting.  Field  v.  Lu- 
cas (1857)  21  Ga.  447,  68  Am.  Dec. 
465. 

The  appointment  of  a  guardian  for 
one  as  an  insane  person,  under  a  stat- 
ute providing  that  the  term  "insane 
person"  shall  include  a  distracted  per- 
son, is  not  conclusive  evidence  of  the 
ward's  subsequent  incapacity  to  enter 
into  a  contract  of  hiring,  but  it  may 
be  shown  that  the  ward  had  recovered 
at  the  time  of  the  taking  of  such  con- 
tract. Blaisdell  v.  Holmes  (1875)  48 
Vt.  492. 

The  appointment  of  a  guardian  is 
not  conclusive,  but  only  prima  facie 
evidence  of  want  of  testamentary  ca- 
pacity. Harrison  v.  Bishop  (1891)  181 
Ind.  161,  31  AnL  St.  Rep.  422,  30  N.  E. 
1069;  Re  Fenton  (1896)  97  Iowa,  192, 
66  N.  W.  99;  Re  Chandler  (1906)  102 
Me.  72,  66  Atl.  215;  Stone  v.  Damon 
(1815)  12  Mass.  487;  Breed  v.  Pratt 
(1836)  18  Pick.  (Mass.)  115;  Grown- 
inshield  v.  Crowninshield  (1854)  2 
Gray    (Mass.)    524;   Collins  v.  Long 


(1920)  —  Or.  — ,  186  Pac.  1088;  Ham- 
ilton V.  Hamilton  (1873)  10  R.  L  538. 

The  presumption  of  unsoundness  of 
mind  arising  from  the  appointment  of 
.a  guardian  may  be  overcome  by  evi- 
dence showing  testamentary  capacity. 
Linkmeyer  v.  Brandt  (1898)  107  Iowa, 
750,  77  N.  W.  493. 

In  Re  Pendleton  (1889)  1  Connoly, 
480,  6  N.  Y.  Supp.  849,  holding  a  will 
valid,  though  made  at  a  time  when  the 
testatrix  was  under  the  control  of  a 
committee  in  lunacy,  the  court  said: 
''Were  it  not  for  the  appointment  of 
a  committee  in  lunacy,  there  could 
have  been  very  little  ground  for  the 
claim  that  she  was  not  competent  to 
make  a  testamentary  disposition  of 
her  estate.  The  force  of  such  adjudi- 
cation cannot  be  considered  strong 
when  we  bear  in  mind  that,  ordinarily, 
the  main  object  in  appointing  a  com- 
mittee is  to  deprive  the  party  of  man- 
aging his  own  estate,  because  he  is 
incompetent  to  have  the  care  of  it, 
and  would  be  likely  to  squander  it.'' 

In  Hamilton  v.  Hamilton  (R.  I.) 
supra,  it  was  held  that  a  person  under 
guardianship  'as  non  compos  mentis 
*  was  prima  facie  incapable  of  making 
a  will,  even  pending  an  appeal  from 
the  decree  appointing  the  guardian. 

It  was  held  in  Williams  v.  Robinson 
(1867)  89  Vt  267,  that  the  appoint- 
ment of  a  guardian  is  not  conclusive 
of  the  incompetency  of  the  ward  to 
make  a  will,  where  it  does  not  appear 
but  that  the  guardianship  may  have 
been  imposed  on  the  sole  ground  of 
weakness  of  capacity,  and  not  for  in- 
sanity, but  the  court  intimated  that 
it  would  hold  the  same  even  if  the 
guardianship  was  imposed  for  insan- 
ity. 

And  in  Jenckes  v.  Probate  Ct.  (1852) 
2  R.  L  256,  under  an  act  providing 
that  lunatics,  and  persons  who,  for 
want  of  discretion  in  managing  their 
estates,  may  become  charges  upon  the 
county,  may  be  placed  under  guar- 
dianship, and  that  all  conveyances 
made  by  any  person  ui^der  guardian- 
ship shall  be  void,  it  was  held  that 
the  issuing  of  letters  of  guardianship 
for  one  as  wanting  discretion  in  the 
management  of  her  estate  did  not 
avoid   a  will  subsequently  made   by 
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her,  upon  the  ground  that  a  will  was 
not  a  conveyance  within  the  meaning 
•f  the  act. 

An  adjudication  that  a  person  is 
mentally  incapable  of  taking  care  of 
himself  or  his  property,  under  a  stat- 
ute providing  for  the  appointment  of 
a  guardian  of  such  person,  is  not 
prima  facie  evidence  of  the  ward's  in- 
capacity subsequently  to  make  a  will. 
Re  Cowdry  (1905)  77  Vt.  859,  60  Atl. 
141,  3  Ann.  Gas.  70. 

In  Boston  Safe  Deposit  &  T.  Co. 
V.  Bacon  (1918)  229  Mass.  585,  118  N. 
E.  906,  an  appeal  from  the  probate  of 
the  will  of  an  alleged  lunatic,  hold- 
ing inadmissible  a  decree  of  a  pro- 
bate court  appointing  a  guardian  for 
an  uncle  of  the  testatrix  as  an  insane 
person,  the  court  said  that  such  a 
decree  unreversed  was  prima  facie 
evidence  of  the  actual  insanity  of  the 
person  thereby  placed  under  guar- 
dianship, and  established  a  status  of 
that  individual  which  was  notice  of 
the  incapacity  of  the  ward  to  all  the 
world. 

The  appointment  of  a  guardian  ad 
litem  for  a  party  to  an  action,  on  the 
ground  of  insanity,  is  prima  facie  evi- 
dence of  the  fact  in  any  subsequent 
stage  of  the  case.  Little  v.  Little 
(1859)  13  Gray  (Mass.)  264. 

An  appointment  of  a  guardian  for 
one  as  an  insane  person  is  but  prima 
facie  evidence  of  actual  insanity,  in 
a  subsequent  suit  for  divorce.  Gar- 
nett  V.  Gamett  (1874)  114  Mass.  379, 
19  Am.  Rep.  869. 

The  finding  upon  inquisition  that 
one  is  an  idiot  and  incompetent  to 
manage  his  own  affairs,  and  the  ap- 
pointment of  a  committee  for  him,  are 
not  conclusive  that  he  is  not  a  com- 
petent witness  at  a  time  several  years 
later,  but  he  may  be  permitted  to  tes- 
tify if,  upon  questioning,  he  appears 
to  be  competent  to  do  so.  Barker  v. 
Washburn  (1911)  200  N.  Y.  280,  84 
L.R.A.(N.S.)  159,  140  Am.  St  Rep. 
640,  93  N.  E.  958. 

A  judgment  *in  proceedings  for  the 
appointment  of  a  guardian  of  an  in- 
competent person  is  not  conclusive  of 
his  incompetency  at  a  prior  time.  Mc- 
Allister V.  Rowland  (1913)  124  Miniu 


27,  144  N.  W.  412,  Ann.  Cas.  1915B, 
1006. 

In  Ames's  Will  (1902)  40  Or.  495, 
67  Pae.  737,  it  was  held  that  the  ap- 
pointment of  a  guardian  for  a  person 
as  an  incompetent  on  the  same  day, 
but  after  the  execution  ^of  a  will  by 
him,  was  presumptive,  but  not  con- 
clusive, evidence  of  his  testamentary 
incapacity,  and  that  such  presump- 
tion could  be  overcome  by  evidence 
proving  that  he  was  at  the  time  he 
executed  the  will,  in  fact,  of  sound 
and  disposing  mind  and  memory. 

It  was  held  in  Spiers  v.  Hender- 
shott  (1909)  142  Iowa,  446,  120  N.  W. 
1058,  and  in  Re  Clogston  (1919)  — 
Vt.  — ,  106  Atl.  594,  that  the  subse- 
quent appointment  of  a  guardian 
created  no  presumption  of  mental  in- 
capacity on  the  part  of  a  testatrix. 

6.  JEffect  of  interest  in  Utnaey  proceed' 

inga. 

An  adjudication  that  the  grantor 
was  of  unsound  mind  at  the  time  of 
the  execution  of  a  deed  is  not  con- 
clusive as  against  the  grantee  because 
he  was  the  petitioner  in  the  lunacy 
.proceedings,  but  he  may  show  that 
the  grantor  at  the  time  of  the  convey- 
ance was  of  sound  mind.  Hughes  v. 
Jones  (1889)  116  N.  Y.  67,  5  LJELA. 
632,  15  Am.  St  Rep.  386,  22  N.  E.  446. 

An  inquisition  finding  one  to  have 
been  a  lunatic  at  the  time  of  the  de- 
struction by  him,  with  the  assent  of 
his  wife,  of  an  inadequate  marriage 
settlement,  is  only  prima  facie,  and 
not  conclusive,  evidence  of  his  in- 
capacity at  that  time,  even  as  against 
his  wife,  the  petitioner  in  the  lunacy 
proceedings,  and  she  may  show  that 
he  had  a  lucid  interval  at  the  time  of 
the  destruction  of  such  settlement 
Re  Gangwere  (1850)  14  Pa.  417,  58 
Am.  Dec.  554. 

An  inquisition  finding  prior  lunacy 
with  lucid  intervals  is  prima  facie  evi- 
dence only  of  the  lunatic's  incapacity 
to  make  a  will  during  such  prior 
period,  as  against  even  the  executor 
named  in  the  will,  who  was  the  peti- 
tioner in  the  lunacy  proceedings  and 
was  subsequently  appointed  the  com- 
mittee of  the  lunatic,  and  he  may  show 
that  the  will  was  executed  by  the 
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lunatic  during  a  lucid  intervaL  Tit- 
low  V.  Titlow  (1867)  64  Pa.  216»  dS 
Am.  Dec.  691. 

In  Mulholland's  Estate  (1907)  217  . 
Pa.  65,  66  AtL  150»  the  court  said,  in 
relation  to  the  force  of  an  adjudicar- 
tion  of  weakmindednes8»  that  apart 
from  the  fact  that  such  weakminded- 
ness  as  might  lead  to  improvidence 
in  the  care  of  property  was  not  neces- 
sarily inconsistent  with  testamentary 
capacity,  the  adjudication  was  entitled 
to  very  little  weight  in  view  of  the 
fact  that  it  was  procured  at  the  sole 
instance  of  the  contestant  of  the  will, 
who  was  the  sole  beneficiary  in  a  prior 
will  which  was  concealed  from  the 
court  by  such  contestant. 

/.  Am  againat  permms  not  pariiem  or 
privies  to,  or  vHthout  notieo  of,  Wmaeif 
proceedingm* 

The  question  of  notice  of  the  lunacy 
proceedings  to  those  against  whom  the 
adjudication  of  insanity  is  received  in 
evidence  does  not  enter  into  the  de- 
cision of  most  of  the  cases  upon  the 
weight  of  the  adjudication,  but  want 
of  notice  is  made  a  point  in  a  few  of 
the  cases. 

An  adjudication  of  iAsanity  is  not 
conclusive,  but  only  presumptive  evi- 
dence, as  against  persons  not  parties 
or  privies  to  the  lunacy  proceedings. 
Blandy  v.  Blandy  (1902)  20  App.  D.  C. 
535;  Field  v.  Lucas  (1857)  21  Ga.  447, 
68  Am.  Dec  465;  HOLLIDAY  v.  Shep- 
HEBD  (reported  herewith)  ante,  658; 
Armstrong  v.  Short  (1820)  8  N.  C.  (1 
Hawks)  11;  Rippy  v.  Gant  (1847)  89 
N.  C.  (4  Ired.  Eq.)  443;  Cathcart  v. 
Matthews  (1916)  105  S.  €L  829,  89 
S.  £•  1021. 

An  inquisition  of  lunacy  is  not,  as 
against  the  mortgagee  who  was  not  a 
party  to  the  inquisition,  conclusive  as 
to  the  incapacity  of  the  lunatic  to  exe- 
cute a  mortgage  during  the  period  in 
which  he  has,  by  the  inquisition,  been 
found  to  have  been  of  unsound  mind, 
but  the  mortgagee  may  introduce 
proof  that  the  alleged  lunatic  was  of 
sound  mind  at  the  time  of  the  execu- 
tion of  the  mortgage.  Den  .ex  dem. 
Aber  v.  Clark  (1828)  10  N.  J.  L.  217, 
18  Am.  Dec.  417. 

Proceedings  in  lunacy,  whether  un- 
der the  acts  of  assembly  or  in  chan- 


cery, are  purely  ex  parte,  and  are  con- 
clusive only  upon  parties  or  privies, 
but  as  against  strangers,  where  the 
inquiry  is  with  regard  to  prior  acts, 
a  finding  is  prima  facie  only.  Drap- 
er's Estate  (1890)  26  W.  N.  C.  (Pa.) 
218. 

In  Sprinkle  v.  Wellborn  (1905)  140 
N.  C.  168, 8  L.R.A.(N.S.)  174,  111  Am. 
St.  Rep.  827,  52  S.  E.  666,  the  court, 
in  relation  to  the  records  of  an  ex 
parte  inquisition  of  lunacy  made  after 
the  date  of  the  execution  of  the  deed 
in  question,  said:  'If  made  before 
that  time,  they  might  have  been  com- 
petent, but  not  conclusive,  as  to  the 
insanity  of  Nancy  Sprinkle.  The  pre- 
sumption arising  from  them  in  such  a 
case  could  be  rebutted,  and  the  very 
truth  be  made  to  appear,  that  is,  that 
while  they  showed  insanity,  it  did  not 
in  fact  exist  at  the  time  the  deed  was 
executed.  This  is  at  least  true  as  to 
all  persons  not  parties  or  privies  to 
the  inquisition,  as,  for  example,  a 
grantee  of  the  lunatic,  who,  being  a 
stranger  to  the  inquisition,  could  not 
traverse  it,  which  was  formerly  done 
by  scire  facias." 

In  Hall  V.  Warren  (1804)  9  Ves.  Jr. 
^05,  32  Eng.  Reprint,  738,  directing 
an  issue  whether  the  defendant  was 
a  lunatic  at  the  execution  of  a  contract 
overreached  by  a  commission  of  lun- 
acy, upon  a  bill  for  specific  perform- 
ance, the  court  said:  "The  principal 
objection  to  the  performance  is,  that 
the  defendant  was  not  competent,  hav- 
ing been  insane  at  the  time  the  con- 
tract bears  date.  That  is  matter  of 
tact.  In  support  of  that  fact  alleged, 
the  inquisition  is  produced  by  which 
the  defendant  is  found  a  lunatic  from 
a  period  long  antecedent,  but  with 
lucid  intervals.  That  inquisition,  hav- 
ing been  taken  in  the  absence  of  the 
plaintiff,  is  not  conclusive  upon  him, 
but  it  is  evidence  prima  facie  of  the 
lunacy.  It  is,  however,  competent  to 
third  parties  to  dispute  the  fact  and 
to  maintain  that,  notwithstanding  the 
inquisition,  the  object  of  it  was  of 
sound  mind  at  any  period  of  the  time 
which  it  covers." 

But  in  New  York  the  question  of 
notice  of  the  lunacy  proceedings  to  the 
party  against  whom  the  adjudication 
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is  received  in  evidence  is  immaterial 
upon  the  weight  of  the  adjudication 
which  is  notice  to  all  the  world.  Bank- 
er V.  Banker  (1875)  63  N.  Y.  409; 
Hughes  V.  Jones  (1889)  116  N.  Y.  67, 
5  L.R.A.  632,  22  N.  E:  446;  Fitzhugh 
V.  Wilcox  (1851)  12  Barb.  (N,  Y.)  235; 
Griswold  v.  Miller  (1851)  15  Barb. 
(N.  Y.)  520;  Hoyt  v.  Adee  (1870)  3 
Lans.  .(N.  Y.)  173. 

It  was  held,  however,  in  Hirsch  v. 
Trainer  (1877)  3  Abb.  N.  C.  (N.  Y.) 
274,  that  a  subsequent  adjudication 
of  the  insanity  of  the  mortgagor  was 
not  conclusive,  but  only  presumptive 
evidence,  as  against  the  assignee  of 
the  mortgage  who  was  not  a  party  to 
the  lunacy  proceedings. 

In  Musselman  v.  Cravens  (1874)  47 
Ind*  1,  the  court  stated  that  an  in- 
quisition and  appointment  of  a  guar- 
dian were  conclusive  evidence  that  the 
ward  was  incapable  of  contracting, 
and  were  notice  to  all  the  world. 

And  the  court  said,  in  Boston  Safe 
Deposit  &  T.  Co.  v.  Bacon  (1918)  229 
Mass.  585,  118  N.  E.  906,  that  a  decree 
of  a  probate  court  appointing  a  guar- 
dian for  one  as  an  insane  person  was 
prima  facie  evidence  of  the  actual  in- 
sanity of  the  person  thereby  placed 
under  guardianship,  and  established  a 
status  of  that  individual  which  was 
notice  of  the  incapacity  of  the  ward  to 
all  the  world. 

g.  Incapacity  to  contract. 

The  cases  under  this  subdivision  are 
simply  given  as  illustrations  of  the 
probative  force  of  an  adjudication  of 
insanity  as  applied  to  different  kinds 
of  contracts,  and  for  the  rule  in  the 
different  jurisdictions,  as  to  incapac- 
ity to  contract,  see  supra,  II.  a« 

i.  Conveyances, 

Capacity  to  dispose  of  property  and 
to  execute  proper  conveyances  there- 
for is  not  necessarily  disproved  by  the 
prior  determination  of  the  probate 
court  that  a  person  is,  by  reason  of 
mental  infirmity,  incompetent  to  have 
the  charge  and  management  of  his  es- 
tate. Chase  v.  Spencer  (1907)  150 
Mich.  99,  113  N.  W.  578. 

An  adjudication  of  insanity  is  not 
conclusive,  but  is  prima  facie  deter^ 
minative,  of  subsequent  incapacity  to 


execute  deeds.     Barkheimer  v.  Lock- 
hart  (1919)  —  Ark.  — ,  213  S.  W.  381. 

A  subsequent  inquisition  of  lunacy 
is  not  conclusive,  but  only  presump- 
tive evidence  of  the  lunatic's  incapac- 
ity to  execute  a  deed.  Hunt  v.  Hunt 
(1860)  13  N.  J.  Eq.  161;  Van  Deusen 
V.  Sweet  (1873)  51  N.  Y.  378;  Hughes 
V.  Jones  (1889)  116  N.  Y.  67,  5  L.R.A 
632,  15  Am.  St  Rep.  386,  22  N.  E.  446; 
Rogers  v.  Walker  (1847)  6  Pa.  371, 
47  Am.  Dec.  470;  Hutchinson  v.  Sandt 
(1833)  4  Rawle  (Pa.)  234,  26  Am.  Dec. 
127;  Frank  v.  Mainwaring  (1839)  2 
Beav.  116,  48  Eng.  Reprint,  1123. 

In  Mott  V.  Mott  (1891)  49  N.  J.  Eq. 
192,  22  Atl.  997,  it  was  held  that  an 
inquisition  finding  the  grantor  to  have 
been  of  unsound  mind,  with  lucid  mo- 
ments, from  a  time  anterior  to  the 
conveyance  attacked,  simply  made  a 
prima  facie  case,  and  was  not  con- 
clusive against  the  grantee  even  as  to 
the  point  of  time  when  it  was  taken. 

It  was  held  in  Wathens  v.  Skaggs 
(1914)  161  Ky.  600,  171  S.  W.  193,  that 
an  adjudication  of  incompetency, 
made  a  few  days  after  the  execution 
of  a  deed  by  the  incompetent,  did  not 
relieve  the  plaintiff,  in  an  action  to 
cancel  the  deed,  of  the  burden  of  es- 
tablishing the  grantor's  incapacity  at 
the  date  of  the  deed. 

But  in  Schindler  v.  Parzoo  (1908) 
52  Or.  452,  97  Pac.  755,  an  action  to 
avoid  a  deed  on  the  ground  of  the 
grantor's  mental  incapacity  where  it 
appeared  that  the  deed  in  question  was 
executed  when  the  grantor  was  con- 
fined to  her  bed  suffering  from  a  dan- 
gerous illness,  that  the  subject-mat- 
ter of  the  conveyance  was  her  home 
and  practically  all  of  her  worldly  pos- 
sessions, that  the  adjudication  of  her 
incompetency  took  place  ten  days  after 
the  execution  of  the  deed  and  when 
she  had  so  far  recovered  from  her  ill- 
ness as  to  be  around,  and  was  in  about 
the  same  condition  of  health  that  she 
had  enjoyed  for  more  than  one  year 
prior  thereto,  and  that  she  was  about 
seventy  years  of  age,  and  there  was 
abundant  evidence  that  for  some  time 
prior  to  the  execution  of  the  deed  she 
had  been  suffering  mental  and  physi- 
cal decline,  it  was  held  that  an  admis- 
sion in  the  answer  to  the  adjudica- 
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tion  that  the  grantor  was  an  incom- 
petent person  shifted  the  burden  upon 
the  grantee  to  show  the  grantor's  com- 
potency  at  the  execution  of  the  deed. 

An  adjudication  of  lunacy  is  only 
prima  facie  evidence  of  the  lunatic's 
incapacity  to  execute  a  deed  pending 
an  appeal,  as  against  the  grantee,  in 
an  action  for  the  recovery  of  the  land. 
Grimes  v.  Shaw  (1898)  2  Tex«  Civ. 
App.  20,  21  S.  W.  718. 

An  inquisition  of  lunacy  is  not  con- 
clusive evidence  of  the  lunacy  against 
persons  claiming  title  under  the  al- 
leged lunatic.  Yauger  v.  Skinner 
(1862)  14  N.  J.  Eq.  389. 

It  was  held  in  Cathcart  v.  Matthews 
(1916)  105  &  C.  329,  89  S.  E.  1021, 
that  a  subsequent  adjudication  of  in- 
sanity was  not  conclusive  evidence  of 
the  lunatic's  incapacity  to  direct  a 
conveyance  of  his  land  by  his  trustee. 

In  a  note  to  Frank  v.  Frank  (1840) 
2  Moody  &  R.  (Eng.)  314,  the  direc- 
tion by  the  master  of  the  rolls  of  an 
issue  to  ascertain  whether  the  defend- 
ant was  of  sound  mind  at  the  time 
of  the  execution  of  the  deed  in  ques- 
tion, it  is  stated  that  it  had  been 
shown  in  the  proceedings  in  chancery, 
from  which  the  issue  had  been  direct- 
ed, that  the  defendant  had  been  ad- 
judged to  have  been  a  lunatic  from  a 
time  prior  to  the  execution  of  the 
deed,  and  the  master  of  the  rolls,  when 
the  issue  was  directed,  expressed  his 
opinion  that  the  inquisition  raised  a 
presumption  against  the  sanity  of  the 
grantor  at  the  time  of  the  execution 
of  the  deed.  It  is  further  stated  that 
there  appears  to  be  no  doubt  that  the 
effect  of  an  inquisition  on  a  writ  de 
lunatico  inquirendo,  when  received  in 
evidence  on  a  trial  between  third  par- 
ties touching  the  sanity  of  the  sup- 
posed lunatic,  is  to  raise  a  presump- 
tion that  the  party  was  a  lunatic  at 
the  time  stated  by  the  inquisition,  and 
that  he  continued  to  be  a  lunatic  after- 
wards, but  that  the  presumption  of 
insanity^  from  the  fact  of  the  inquisi- 
tion having  found  a  party  to  be  in  that 
state,  is,  as  stated  by  the*  master  of 
the  rolls  in  the  principal  case,  a  very 
slight  presumption,  though  sufficient 
to  shift  the  burden  of  proof  to  those 
who  dispute  the  insanity. 


Commitment  to  an  insane  asylum  is 
not  conclusive  evidence  of  prior  inca- 
pacity to  execute  a  deed.  Avery  v. 
Avery  (1919)  —  Cal.  App.  — ,  183  Pac. 
463. 

The  deed  of  an  insane  person,  after 
being  placed  under  guardianship,  is 
absolutely  void,  and  guardianship  is 
conclusive  respecting  the  disability  of 
the  ward.  Rannells  v.  Gerner  (1883) 
80  Mo.  474. 

The  appointment  of  a  guardian  for 
one  as  an  imbecile  is  conclusive  evi- 
dence of  his  incapacity  to  ratify  trans- 
fers by  him  of  his  property.  Jordan 
V.  Dickson  (1888)  19  Ohio  L.  J.  64. 

And  in  Wait  v.  Maxwell  (1827)  22 
Mass.  217,  16  Am.  Dec.  391,  holding  a 
decree  granting  letters  of  guardian- 
ship of  an  incompetent  inadmissible, 
because  void,  the  court  stated  in  effect 
that  had  the  decree  been  valid  it  would 
have  been  conclusive  evidence  of  the 
incompetent's  incapacity  to  subse- 
quently execute  a  deed. 

In  Fitzhugh  v.  Wilcox  (1851)  12 
Barb.  (N.  Y.)  235,  a  contract  for  the 
sale  of  realty  by  a  person  who  had 
been  found  to  be  a  lunatic  was  held 
void. 

An  adjudication  that  a  person  is  a 
person  of  unsound  mind  is  prima  facie 
evidence  of  his  subsequent  incapacity 
to  execute  a  trust  deed.  Miller  v.  Rut- 
ledge  (1887)  82  Va.  863,  1  S.  E.  202. 

An  inquisition  of  lunacy  is  only  pre- 
sumptive evidence  of  the  incapacity 
of  the  lunatic  to  execute  a  mortgage 
during  the  previous  time  referred  to 
in  the  finding.  Hardy  v.  Berger  (1902) 
76  App.  Div.  393,  78  N.  Y.  Supp.  709 ; 
Hirsch  v.  Trainer  (1877)  3  Abb.  N.  C. 
(N.  Y.)  274. 

An  inquisition  has  no  force  as  evi- 
dence of  the  lunatic's  incapacity  at 
the  time  of  his  execution  of  a  prior 
mortgage,  as  against  one  who  has 
paid,  in  good  faith,  such  mortgage, 
after  his  purchase  of  the  mortgaged 
property  from  the  lunatic's  committee 
under  a  void  deed,  and  who  is  entitled 
to  be  reimbursed  for  such  payment. 
Reals  V.  Weston  (1899)  28  Misc.  67, 
59  N.  Y.  Supp.  807. 

An  inquisition,  after  a  bill  to  fore- 
close, finding  the  mortgagor  to  have 
been  a  lunatic  from  a  time  prior  to  the 
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execution  of  the  mortgage,  casts  the 
burden  on  the  mortgagee  of  proving 
the  mortgagor's  sanity.  Snook  v. 
Watts  (1848)  11  Beav.  105»  50  Eng. 
Reprint,  767. 

In  Thorpe  v.  Hanscom  (1896)  64 
Minn.  201,  66  N.  W.  1,  holding  valid 
a  mortgage  made  by  one  under  guar- 
dianship, because  executed  after  the 
practical  abandonment  of  the  guar- 
dianship and  when  the  mortgagor  was 
in  fact  of  sound  mind,  the  court  said: 
'The  deed  of  an  insane  person  not 
under  guardianship  is  not  void,  but 
only  voidable,  but  while  he  is  under 
actual  and  subsisting  guardianship  he 
is  conclusively  presumed  incompetent 
to  make  a  valid  contract  concerning 
his  property,  though  in  fact  he  is  sane 
at  the  time  of  making  the  same." 

An  adjudication  of  lunacy  creates 
no  presumption  of  incapacity  to  exe- 
cute an  assignment  of  a  mortgage  in 
the  period  overreached  by  the  finding. 
Schanck  v.  Hooper  (1916)  160  N.  Y. 
Supp.  627. 

In  Hill  v.  Day  (1881)  34  N.  J.  £q. 
150,  a  suit  to  set  aside  an  assignment 
of  a  mortgage  on  the  ground  of  the 
assignor's  mental  incapacity,  it  was 
held  that  an  inquisition  finding  the 
assignor  to  have  been  of  unsound  mind 
antedating  the  assignment,  but  with 
lucid  intervals,  simply  made  a  prima 
facie  case,  and  that  as  to  the  assignee 
it  was  not  conclusive  even  as  to  the 
point  of  time  when  taken,  and  that 
much  less  could  it  have  that  effect 
against  him  for  the  retrospective  pe- 
riod of  two  years. 

An  inquisition  is  prima  facie,  but 
not  conclusive,  evidence  of  the  in- 
capacity of  the  lunatic  to  execute  a 
lease  within  the  period  overreached  by 
the  finding  of  lunacy.  Hassard  v» 
Smith  (1872)  Ir.  Rep.  6  Eq.  429. 

In  Dane  v.  Kirkwall  (1838)  8  Car. 
&  P.  (Eng.)  679,  an  action  for  use  and 
occupation,  it  was  held  that  an  inqui- 
sition of  lunacy  finding  the  alleged 
lunatic  to  have  been  so  prior  to  the 
making  of  the  lease  in  question  was 
prima  facie  evidence  of  the  lessee's  in- 
capacity. 

In  Sbarbero  v.  Miller  (1907)  72  N. 
J.  Eq.  248,  65  Atl.  472,  affirmed  with- 
out opinion  in  (1908)  74  N.  J.  Eq.  453, 


77  Atl.  1088,  an  action  to  set  aside 
an  assignment  of  a  lease  because  of 
the  mental  incapacity  of  the  assignor, 
it  was  held  that  the  finding  of  a  c<H!i- 
mission  in  lunacy  less  than  three 
months  after  the  execution  of  the  as- 
signment was  only  prima  facie  evi- 
dence of  his  incapacity.  The  court  in 
this  case  said :  '1  will  not  further  dis- 
cuss the  weight  of  this  finding  be- 
cause, while  in  a  doubtful  case  I 
should  give  great  weight  to  the  deter- 
mination of  commissioners  and  a  juiy, 
I  do  not  see  that  it  is  entitled  to  any 
more  than  prima  facie  effect  in  the 
face  of  a  fully  tried  issue  in  this  court 
Particularly  would  I  be  inclined  to 
treat  it  in  the  way  indicated  when,  as 
in  this  case,  the  alleged  lunatic  was 
not  served  with  notice  of  the  conunis- 
sion,  and  was  not  present,  and  was  not 
seen  or  examined  by  the  commission- 
ers or  the  jury." 

In  a  suit  for  the  reconveyance  of 
personal  property  upon  the  ground 
of  the  vendor's  mental  incapacity,  a 
subsequent  inquisition  is  only  prima 
facie  proof  of  his  incapacity.  Rippy 
V.  Gant  (1847)  39  N.  C.  (4  Ired.  Eq.) 
443. 

8.  BiUa  and  notes. 

An  adjudication  of  lunacy  is  con- 
clusive as  to  the  lunatic's  incapacity 
to  subsequently  e^cecute  a  promissory 
note,  and  such  presumption,  in  the 
absence  of  a  decree  of  restoration, 
cannot  be  overcome  by  proof  that  he 
has  meanwhile  bec<»ne  capable  of 
managing  his  own  affairs.  Kiehne  v. 
Wessell  (1893)  53  Mo.  App.  667. 

An  inquisition  is  conclusive  evi- 
dence of  the  incapacity  of  one  found 
to  be  an  habitual  drunkard  to  waive 
protest  of  a  bill  of  exchange  indorsed 
by  him  as  against  a  bona  fide  holder 
of  the  bill  without  notice  of  the  in- 
quisition. Wadsworth  v.  Sharpsteen 
(1853)  8  N.  Y.  388,  59  Am.  Dec.  499. 

It  was  held  in  Stitzel  v.  Farley 
(1909)  148  lU.  686,  that  the  burden 
was  upon  the  holder,  in  an  action  on 
a  note,  to  qgtablish  the  maker's  sanity 
at  the  time  of  its  execution,  where  it 
appeared  that  the  maker  had  been  ad- 
judged insane  before  the  execution  of 
the  note,  although  he  had  been  re- 
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leased  from  the  insane  asylum,  and 
was  without  a  conservator  when  he 
made  the  note. 

^  An  inquisition  of  lunacy  is  not  con- 
clusive, but  is  prima  facie,  evidence 
of  the  incompetency  of  the  lunatic  to 
make  a  promissory  note  during  the  ret>> 
rospective  period  covered  by  the  find- 
ing. Hicks  V.  Marshall  (1876)  8  Hun 
(N.  Y.)  327;  Richie  v.  Shepard  (1918) 
158  App.  Div.  192,  143  N.  Y.  Supp. 
19;  Willis  v.  WUlis  (1849)  12  Pa.  159; 
Noel  V.  Karper  (1866)  53  Pa.  97;  Lan- 
caster County  Nat.  Bank  v.  Moore 
(1875)  78  Pa.  407,  21  Am.  Rep.  24; 
Hottle  V.  Weaver  (1903)  206  Pa.  87, 
55  Atl.  838;  Knox  v.  Knox  (1888)  30 
S.  C  377,  9  S.  E.  353. 

d.  Marriage  eontracU* 

An  adjudication  of  lunacy  is  con- 
clusive evidence  of  the  lunatic's  in- 
capacity to  subsequently  make  a  prom- 
ise of  marriage.  O'Reilly  v.  Sweeney 
(1907)  54  Misc.  408,  105  N.  Y.  Supp. 
1033. 

An  inquisition  of  lunacy  is  only 
prima  facie  evidence  of  the  subse- 
quent incapacity  of  the  lunatic  to  con- 
tract a  marriage,  and  may  be  rebutted 
by  the  other  party  to  the  marriage. 
Johnson  v.  Kincade  (1843)  37  N»  C. 
(2  Ired.  £q.)  470;  Goodheart  v.  Rans- 
ley  (1892)  11  Ohio  Dec.  Reprint,  655. 

The  judgment  of  a  probate  court  in 
adjudging  a  person  insane  and  ap- 
pointing a  guardian  is  not  conclusive 
of  such  person's  incapacity  to  contract 
a  valid  marriage.  Payne  v.  Burdette 
(1900)  84  Mo.  App.  332. 

In  Castor  v.  Davis  (1889)  120  Ind. 
231,  22  N.  £.  110,  it  is  held  that  the 
presumption  in  favor  of  the  legality 
of  a  marriage  will  prevail  over  the 
presumption  that  one  who  has  been 
adjudged  insane  continues  insane  un- 
til duly  adjudged  sane. 

An  inquisition  of  lunacy  is  only  pre- 
sumptive evidence  of  the  incapacity 
of  the  lunatic  to  contract  a  marriage 
solemnized  within  a  period  retrospec- 
tively included  in  the  finding  of  in« 
sanity,  and  the  fact  that  the  other  par- 
ty to  the  marriage,  the  defendant  in 
an  action  to  annul  it,  had  notice  of 
the  commencement  of  the  lunacy  pro- 
ceedings before  the  marriage,  does  not 


affect  the  question.  Banker  v.  Banker 
(1875)  63  N:  Y.  409. 

In  Portsmouth  v.  Portsmouth  (1828) 
1  Hagg.  Eccl.  Rep.  356,  162  Eng.  Re- 
print, 611,  an  action  to  annul  a  mar- 
riage solemnized  within  the  retrospec- 
tive period  of  the  finding  of  an  inquisi- 
tion of  lunacy,  the  court  said  that  the 
finding  was  no  more  than  a  circum- 
stance, and  a  part  of  the  evidence  in 
support  of  unsoundness  of  mind  at  the 
time  of  the  marriage. 

An  inquisition  finding  one  to  have 
been  a  lunatic  at  the  time  of  the  de- 
struction by  him  of  a  marriage  settle- 
ment is  only  prima  facie,  and  not  con- 
clusive, evidence  of  his  incapacity  at 
that  time.  Re  Gangwere  (1850)  14 
Pa.  417,  63  Am.  Dec.  554. 

An  inquisition  of  habitual  drunken- 
ness is  conclusive  evidence  of  the  sub- 
sequent incapacity  of  the  drunkard 
to  make  a  bond  in  the  nature  of  an 
antenuptial  settlement.  Imhoff  v.  Wit- 
mer  (1858)  31  Pa.  248. 

4.  Miscellaneous, 

In  an  action  of  debt  on  a  bond  exe- 
cuted by  one  who  had  been  adjudged 
a  lunatic,  the  inquisition  is  only  pre- 
sumptive evidence  of  his  incapacity^ 
and  may  be  rebutted  by  proof.  Arm- 
strong v.  Short  (1820)  8  N.  C.  (1 
Hawks)  11. 

And  a  subsequent  inquisition  is  not 
conclusive,  in  such  an  action,  as  to 
the  obligor's  incapacity.  Hart  v. 
Deamer  (1831)  6  Wend.  (N.  Y.)  497. 

In  an  action  of  debt  on  a  bond  exe- 
cuted by  one  subsequently  found  to  be 
insane,  without  lucid  intervals,  from 
a  time  antedating  its  execution,  the 
inquisition  is  not  conclusive  evidence 
of  his  incapacity,  and  its  weight  is  to 
be  determined  by  the  jury,  after  com- 
paring it  with  the  other  facts  of  the 
case.  Faulder  v.  Silk  (1811)  3  Campb. 
(Eng.)  126,  13  Revised  Rep.  771. 

As  to  the  execution  of  a  judgment 
bond  by  a  lunatic  before  the  issuing 
of  a  commission,  and  which  is  over- 
reached by  the  retrospective  finding 
of  the  jury,  the  inquisition  is  only  pre- 
sumptive, but  not  conclusive,  evidence 
of  incapacity.  L'Amoureux  v.  Crosby 
(1831)  2  Paige  (N.  Y.)  422,  22  Am. 
Dec.  655. 
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A  finding  of  lunacy  at  an  inquest  is 
prima  facie  evidence  of  incapacity  to 
confess  judgment,  where  the  judgment 
was  confessed  prior  to  the  holding  of 
the  inquest  (as  digested  in  the  Cen- 
tury Digest).  Koons  v.  Benscoter 
(1873)  2  Kulp  (Pa.)  451. 

In  Parker  v.  Davis  (1862)  53  N.  C. 
(8  Jones,  L.)  460,  an  action  to  recover 
the  price  of  goods  sold  and  delivered 
to  a  lunatic,  it  was  held  that  the  in- 
quisition of  lunacy  was  not  conclusive 
evidence  of  his  insanity. 

And  in  a  similar  action  it  was  held 
that  an  adjudication  of  insanity,  made 
subsequently  to  the  execution  of  the 
contract  of  sale,  did  not  establish  in- 
sanity at  the  time  of  the  making  of 
the  contract.  Shores-Mueller  Go.  v. 
Palmer  (1919)  —  Ark.  — ,  216  S.  W. 
295. 

It  was  held  in  Thomasson  v.  Ker- 
cheval  (1849)  10  Humph.  (Tenn.)  322, 
an  action  on  the  case  to  recover  mon- 
eys expended  for  the  benefit  of  the 
defendant's  intestate,  in  pursuance  of 
a  contract  made  with  her,  through  her 
agent,  that  an  adjudication  of  the  in- 
sanity of  the  intestate  was  prima 
facie  evidence  of  her  incapacity  to 
make  the  contract. 

The  presumption  of  insanity  during 
the  life  of  the  inquisition  is  conclu- 
sive, and  the  actual  sanity  of  the  ad- 
judged incompetent  cannot  be  shown 
by  the  defendant,  in  an  action  by  the 
incompetent's  committee,  in  support 
of  the  defendant's  settlement  with  the 
lunatic  pending  the  action.  Wallace 
V.  Frey  (1899)  27  Misc.  29,  56  N.  Y. 
Supp.  1051. 

An  inquisition,  so  far  as  a  finding 
of  prior  insanity  is  concerned,  has  no 
force  as  evidence  of  the  incapacity  of 
the  lunatic  to  previously  change  the 
beneficiary  in  his  benefit  certificate, 
but  it  is  conclusive  evidence  of  his 
incapacity  to  subsequently  change  the 
beneficiary,  except  where  no  commit- 
tee for  the  lunatic  has  qualified  or 
acted,  and  the  subsequently  desig- 
nated beneficiary  may  show  his  restor- 
ation  to  reason  at  the  time  of  the  sub- 
sequent designation  of  a  new  benefi- 
ciary. Southern  Tier  Masonic  Relief 
Asso.  V.  Laudenbach  (1889)  5  N.  Y. 
Supp.  901. 


h.  Testamentary  inoapaottif. 

An  adjudication  of  insanity  is  not 
conclusive,  but  only  presumptive,  evi- 
dence of  testamentary  incapacity, 
whether  made  before  or  after  the  exe- 
cution of  the  will. 

Georgia.  —  Terry  y.  Buffington 
(1852)  11  Ga.  337,  56  Am.  Dec.  423 
(prior  adjudication). 

Indiana. — ^Harrison  v.  Bishop 
(1891)  131  Ind.  161,  81  Am.  St  Rep. 
422,  30  N.  E.  1069  (prior  adjudica- 
tion);  Taylor  v.  Taylor  (1910)  174 
Ind.  670,  93  N.  E.  9  (subsequent  adju- 
dication). 

Iowa.— Cahill  v.  Cahill  (1912)  155 
Iowa,  340,  136  N.  W.  214  (prior  adju- 
dication). 

Massachusetts. — Stone  v.  Damon 
(1815)  12  Mass.  488  (prior  adjudica- 
tion). 

MisaourL— King  v.  Gilson  (1905) 
191  Mo.  307,  90  S.  W.  367  (prior  ad- 
judication). 

New  Jersey.— Re  Coleman  (1917)  88 
N.  J.  Eq.  578,  103  Atl.  78  (subsequent 
adjudication). 

New  York. — Searles  v.  Harvey 
(1876)  6  Hun,  658  (subsequent  adju- 
dication); Re  Taylor  (1847)  1  Ed- 
monds, Sel.  Cas.  375  (prior  adjudica- 
tion). 

Pennsylvania. — ^Harden  v.  Hays 
(1848)  9  Pa.  151  (subsequent  adjudi- 
cation);  Titlow  V.  Titiow  (1867)  54 
Pa.  216,  93  Am.  Dec.  691  (subsequent 
adjudication);  Hoopes's Estate  (1896) 
174  Pa.  378,  34  Atl.  603  (prior  adjudi- 
cation). 

Vermont.— Re  Wheelock  (1904)  76 
Vt.  235,  56  Atl.  1013  (prior  adjudica- 
tion). 

England.— Bannatyne  v.  Bannatyne 
(1852)  16  Jur.  864,  2  Rob.  Eccl.  Rep. 
472,  14  Eng.  L.  &  Eq.  Rep.  581  (sub- 
sequent adjudication) ;  Prins^  v. 
Sombre  (1856)  10  Moore,  P.  C.  C.  282, 
14  Eng.  Reprint,  480  (prior  adjudica- 
tion). 

In  Wadsworth  y.  Sharpsteen  (1853) 
8  N.  Y.  388,  59  AnL  Dec.  499,  the  court 
said:  "It  has  been  adjudged,  however, 
that  the  inquisition  is  not  conclusive 
evidence  of  the  lunatic's  incapacity  to 
make  a  will.  This  is  an  exception  to 
the  general  rule,  and  the  reason  given 
for  it  in  the  case  of  Leonard  v»  Leon- 
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ard  (1832)  14  Pick.  (Mass.)  284,  is 
that  this  is  an  act  which  the  guardian 
cannot  do  for  him.  And,  in  another 
case,  that  the  making  of  a  will  is  an 
act  manifestly  distinguishable  from 
contracts  and  other  acts  done  inter 
vivos,  and  involves  no  conflict  of  au- 
thority with  the  guardian,  because  the 
will  cannot  operate  to  any  purpose  till 
the  death  of  the  testator,  and  by  that 
same  event  the  authority  of  the  guar- 
dian is  determined.  Breed  v.  Pratt 
(1836)  18  Pick.  (Mass.)  116.  To  these 
may  be  added,  as  especially  applicable 
to  the  case  of  an  habitual  drunkard, 
that  the  chief  object  of  the  proceed- 
ing by  inquisition  is  the  preservation 
of  his  property  during  his  lifetime  for 
the  benefit  of  himself  and  his  family, 
and  that  the  motives  which  might  in- 
duce him  to  make  an  improper  disposi- 
tion of  it  during  his  lifetime  do  not 
exist  in  relation  to  a  disposition  to 
take  effect  after  his  death." 

Under  a  statute  providing  that, 
after  his  incapacity  has  been  judicial-  . 
ly  determined,  a  person  of  unsound] 
mind  can  make  no  conveyance  or  other 
contract,  nor  delegate  any  power,  nor 
waive  any  right,  until  his  restoration 
to  capacity  is  judicially  determined, 
but  if  actually  restored  to  capacity  he 
may  make  a  will,  though  his  restora- 
tion is  not  thus  determined,  an  adjudi- 
cation of  incompetency  is,  as  to  lack 
of  testamentary  capacity,  prima  facie 
evidence  only.  Re  Johnson  (1881)  57 
CaL  529. 

A  finding  upon  an  inquest  of  lunacy 
that  the  subject  thereof  is  a  distracted 
or  feeble-minded  person,  and  by  rea- 
son of  this  condition  incapable  of 
managing  and  caring  for  his  estatOy  is 
not  sufficient  to  establish  want  of  tes- 
tamentary capacity.  Re  Weedman 
(1912)  254  ni.  504,  98  N.  E.  956. 

It  was  held  in  Schmidt's  Succession 
(1910)  125  La.  1065,  52  So.  160,  that 
the  interdiction  of  a  testatrix  and  her 
commitment  to  an  insane  asylum  about 
a  year  and  a  half  after  the  making  of 
her  will,  and  the  fact  that  she  had . 
given  signs  of  senile  dementia  within 
a  period  varying  from  five  to  ten 
months  after  the  making  of  the  will, 
were  insufficient  to  support  an  attack  ' 
apon  the  validity  of  the  will,  where 


the  evidence  failed  to  show  that  she 
was  insane  before  or  at  the  time  of  the 
making  of  the  will,  and  there  was 
nothing  unreasonble  therein. 

A  finding  by  the  probate  court  that 
a  person  is  insane  and  incompetent  to 
manage  his  property,  although  made 
a  little  later  in  the  day  on  which  his 
will  was  executed,  is  not  conclusive  of 
his  want  of  testamentary  capacity. 
Rice  V.  Rice  (1884)  53  Mich.  432,  19 
N.  W.  132;  Rice  v.  Rice  (1883)  50 
Mich.  448,  16  N.  W.  545. 

In  Whitenack  v,  Stryker  (1838)  2 
N.  J.  Eq.  8,  admitting  two  codicils  to 
probate,  where  two  inquisitions  were 
admitted  in  evidence,  one,  dated  be- 
tween the  dates  of  the  codicils,  find- 
ing the  testator  to  be  of  unsound 
mind,  but  enjoying  lucid  intervals,  and 
the  other  dated  after  the  second  codi- 
cil and  finding  the  testator  to  be  of 
unsound  mind  and  mentally  incapable 
of  managing  his  affairs,  it  was  held 
that  these  inquisitions  were  not  con- 
clusive as  to  the  testator's  capacity, 
but  were  only  entitled  to  the  redpect 
which  was  due  to  the  opinions  ex- 
pressed in  their  verdict  of  the  jurors 
on  the  inquisitions. 

In  Brady  v.  McBride  (1885)  39  N.  J. 
Eq.  495,  it  was  held  that  an  inquisi- 
tion, dated  nearly  three  years  after 
the  will  admitted  to  probate  was  made, 
finding  that  the  lunacy  had  existed  for 
three  years,  was  not  conclusive,  but 
that  any  presumption  which  it  raised 
was  rebutted  by  the  testimony  of  wit- 
nesses that  the  testatrix  had  testa- 
mentary capacity  at  the  time  of  the 
making  of  the  will. 

A  finding  of  insanity,  confirmed 
after  the  execution  of  a  will  by  the 
incompetent,  is  presumptive  evidence 
of  his  testamentary  incapacity  and, 
unless  overcome  by  satisfactory  evi- 
dence, requires  a  denial  of  probate. 
Re  Widmayer  (1902)  74  App.  Div.  336, 
77  N.  Y.  Supp.  663. 

In  Russell  v.  Lefrancois  (1883)  8 
Can.  S*  C.  335,  an  action  by  the  exec- 
utor of  the  will  of  an  alleged  lunatic 
to  compel  the  latter's  curator  to  turn 
over  the  deceased's  property  to  him 
as  executor,  the  adjudication  of  the 
^testator's  insanity  made  about  five 
weeks  after  the  execution  of  the  will. 


604 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  AX.IL 


being  in  evidence,  was  apparently 
given  very  slight  weight  in  determin- 
ing the  incapacity  of  the  testator. 

In  Rodd  V.  Lewis  (1755)  2  Lee,  EccL 
Rep.  176,  161  Eng.  Reprint,  304,  an 
inquisition  finding  insanity  from  a 
period  prior  to  the  execution  of  a  will 
was  held  not  strong  enough  to  set 
aside  the  positive  evidence  of  sanity 
of  the  testator  at  the  time  of  noiaking 
the  will. 

A  decree  of  guardianship  is  not  con- 
clusive, but  merely  prima  facie^  evi- 
dence of  testamentary  incapacity. 
Harrison  v.  Bishop  (1891)  181  Ind. 
161,  31  Am.  St.  Rep.  422,  30  N.  E. 
1069;  Re  Fenton  (1896)  97  Iowa,  192, 
66  N.  W.  99;  Linkmeyer  v.  Brandt 
(1898)  107  Iowa,  750,  77  N.  W.  493; 
Re  Chandler  (1906)  102  Me.  72,  66 
Atl.  215;  Stone  v.  Damon  (1815)  12 
Mass.  488;  Breed  v.  Pratt  (1836)  18 
Pick.  (Mass.)  115;  Crowninshield  v. 
Growninshield  (1854)  2  Gray  (Mass.) 
524;  Boston  Safe  Deposit  &  T.  Go.  v. 
Bacon  (1918)  229  Mass.  585,  118  N. 
E.  906;  Collins  v.  Long  (1920)  —  Or. 
— ,  186  Pac.  1038;  Hamilton  v.  Ham- 
ilton (1873)  10  R  L  538. 

The  court  held  in  Hamilton  v.  Ham- 
ilton (R.  L)  supra,  that  it  made  no 
difference  that  the  will  was  executed 
pending  an  appeal  which  affirmed  the 
decree  establishing  the  guardianship. 

In  Williams  v.  Robinson  (1867)  39 
Vt.  267,  holding  that  the  appointment 
of  a  guardian  is  not  conclusive  evi- 
dence of  testamentary  incapacity, 
where  it  does  not  appear  but  that  the 
guardianship  may  have  been  imposed 
on  the  sole  ground  of  weakness  of 
mind,  and  not  for  insanity,  the  court 
intimated  that  it  would  hold  the  same 
even  if  the  guardianship  was  imposed 
for  insanity* 

Letters  of  guardianship  issued  upon 
the  ground  that  the  ward  wanted  dis- 
cretion in  the  management  of  her  es- 
tate, under  an  act  providing  that 
idiots,  lunatics,  or  persons  non  compos 
mentis,  and  persons  who  for  want  of 
discretion  in  managing  their  estates 
would  be  likely  to  bring  themselves 
and  family  to  want  and  thereby  ren- 
der themselves  chargeable  upon  the 
county,  may  be  placed  under  guardian- 
ship, do  not  avoid  a  will  subsequently 


made  by  the  ward,  under  another  sec- 
tion of  the  same  act  declaring  that  all 
contracts,  bargains,  and  conveyances 
made  by  any  person  under  guardian- 
ship shall  be  utterly  void,  since  a  will 
is  not  a  conveyance  within  the  mean- 
ing of  such  section.  The  court  fur- 
ther held  that  such  letters  did  not 
have  any-eifect  because  of  the  inva- 
lidity of  the  order  of  the  probate 
court,  but,  in  this  connection,  said  that 
if  a  proper  case  had  been  stated  and 
a  valid  order  made,  they  did  not  think 
it  should  have  any  effect  on  the  pres- 
ent case,  because  sudi  a  want  of  dis- 
cretion did  not  imply  that  the  party 
was  not  of  a  sane  mind,  but  that  if 
the  appointment  had  been  made  be> 
cause  of  idiocy,  lunacy,  or  because  the 
person  was  non  compos  mentis,  the 
case  would  have  been  different 
Jenckes  v.  Probate  Gt.  (1852)  2  R  L 
255. 

In  Breed  v.  Pratt  (1836)  18  Pick. 
(Mass.)  115,  it  was  said  with  refer- 
ence to  the  making  of  a  will  by  a  per- 
son under  guardianship :  ''It  is  an  act 
manifestly  distinguishable  from  con- 
tracts and  other  acts'  to  be  done  inter 
vivos,  and  involves  no  conflict  of  au- 
thority with  the  guardian  in  this  re- 
spect, because  the  will  cannot  operate 
to  any  purpose  until  the  death  of  the 
testator,  and  by  that  same  event  the 
authority  of  the  guardian  is  deter- 
mined." 

It  was  held  in  Re  Cowdry  (1905) 
77  Vt  359,  60  Atl.  141,  3  Ann.  Gas. 
70,  that  the  appointment  of  a  guar- 
dian for  one,  under  a  statute  provid- 
ing for  the  appointment  of  guardians 
for  persons  mentally  incapable  of  tak- 
ing care  of  themselves  or  their  prop- 
erty, was  not  even  prima  facie  evi- 
dence of  testamentary  incapacity. 

The  court  said,  in  Re  Pendleton 
(1889)  1  Connolly,  480,  5  N.  Y.  Supp. 
849,  in  upholding  a  will  made  by  one 
under  the  control  of  a  committee  in 
lunacy:  "Were  it  not  for  the  appoint- 
ment of  the  committee  in  lunacy,  there 
could  have  been  very  little  ground  for 
the  claim  that  she  [testatrix]  was  not 
competent  to  make  a  testamentary  dis- 
position of  her  estate.  The  force  of 
such  adjudication  cannot  be  .consid- 
ered strong  when  we  bear  in  mind 
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that,  ordinarily,  the  main  object  in  ap- 
pointing a  committee  is  to  deprive  the 
party  of  managing  his  own  estate,  be- 
cause he  is  incompetent  to  have  the 
care  of  it»  and  would  be  likely  to 
squander  iV* 

The  subsequent  appointment  of  a 
guardian  creates  no  presumption  of 
mental  incapacity  on  the  part  of  a 
testatrix  at  the  time  of  the  making  of 
the  wilL  Spiers  v.  Hendershott  (1909) 
142  Iowa,  446,  120  N.  W.  1068;  Re 
Clogston  (1919)  —  Vt.  — ,  106  AtL 
S94. 

But  it  was  held  in  Ames's  Will 
(1902)  40  Or.  495,  67  Pac.  737,  that 
the  appointment  of  a  guardian  on  the 
same  day,  but  after  the  execution  of 
a  will  by  the  ward,  was  presumptive, 
hut  not  conclusive,  evidence  of  his 
testamentary  incapacity. 

An  inquisition  of  habitual  drunken- 
ness is  only  prima  facie  evidence  of 
subsequent  testamentary  incapacity. 
Lewis  V.  Jones  (1868)  50  Barb.  (N. 
Y.)645;  Leckey  v.  Cunningham  (1867) 
56  Pa.  370. 

But  it  was  held  in  Re  Patterson 
(1849)  4  How.  Pr.  (N.  Y.)  34,  that 
such  an  inquisition  was  conclusive 
evidence  of  the  incapacity  of  the 
drunkard  to  make  a  valid  will  with- 
out permission  of  the  court.  The 
court  said  that  the  existence  of  the 
commission  presented  a  technical  ob- 
jection which  it  was  necessary  to 
remove,  and  affirmed  an  order  deny- 
ing a  motion  to  set  aside  an  ex  parte 
orddr,  made  at  chambers,  suspending 
the  inquisition  so  far  as  to  permit  the 
drunkard  to  make  a  will. 

I.  Criminal  irrenponHlHUtpm 

An  adjudication  of  insanity  is  only 
prima  facie  and  not  conclusive  evi« 
doice,  on  a  prosecution  for  murder,  of 
the  mental  condition  of  the  accused  at 
the  time  of  the  commission  of  the 
crime  within  the  period  overreached 
by  the  finding  of  insanity.  Witty  v. 
State  (1913)  69  Tex.  Crim.  Rep.  125, 
153  S.  W.  1146. 

It  was  held  la  H^npton  v.  State 
(1901)  111  Wis.  127,  86  N.  W.  596,  12 
Am.  Crim.  Rep.  657,  on  a  prosecution 
for  homicide,  that  a  prior  adjudica- 
tion of  insanity  and  conmiitment  to  an 


insane  asylum  were  not  conclusive  in 
favor  of  the  accused,  except  that  he 
was  insane  when  it  was  made. 

The  weight  of  a  record  of  a  probate 
court  showing  commitment  to  an  in- 
sane asylum  is,  in  a  criminal  prosecu- 
tion, for  the  jury.  McCully  v.  State 
(1920)  —  Ark.  — ,  217  S.  W.  453. 

In  Wheeler  v.  State  (1878)  34  Ohio 
St.  394,  32  Am.  Rep.  372,  where  a 
record  of  a  probate  court  of  an  ad- 
judication of  lunacy  and  of  confine- 
ment in  an  asylum  was  admitted  on 
a  subsequent  prosecution  of  the  luna- 
tic for  burglary  and  larceny,  the  court 
said:  "Ordinarily,  such  inquisitions 
are  not  conclusive,  but  only  prima 
facie  evidence  of  incapacity,  as  will 
be  seen  from  the  authorities  cited; 
but,  on  a  question  like  that  in  issue 
here,  it  is  manifest  they  cannot  be 
regarded  as  even  prima  faci^  evi- 
dence. A  person  who  is  a  fit  subject 
for  confinement  in  an  insane  asylum 
does  not  necessarily  have  immunity 
from  punishment  for  crime;  and  the 
length  of  time  between  confinement 
in  the  asylum  and  the  commission  of 
the  act  charged,  the  nature  of  the 
crime,  and  other  facts,  may  render 
such  inquisition  of  little  weight  as 
evidence;  but  its  weight  is  for  the 
jury  in  each  case."' 

The  presumption  of  insanity  created 
by  an  acquittal,  on  the  ground  of  in- 
sanity of  oniB  tried  for  murder,  con- 
tinues until  overthrown  by  proof  of 
restoration  to  sanity.  State  ex  rel. 
Thompson  v.  Snell  (1907)  46  Wash. 
327,  9  L.R.A.(N.S.)  1191,  89  Pac.  931. 

It  was  held  in  Reeves  v.  State  (1914) 
186  Ala.  14,  65  So.  160,  that  an  ex 
parte  order  committing  one  to  an  in- 
sane asylum  was  not  conclusive  evi- 
dence of  his  insanity,  on  his  prosecu- 
tion for  murder. 

The  fact  that  he  had  been  confined 
in  a  lunatic  asylum  is  not  conclusive 
on  the  question  of  the  mental  condi- 
tion of  one  accused  of  assault  a  few 
years  later.  I||leyer  v.  People  (1895) 
156  IlL  126,  40  N.  E.  490. 

But  it  was  held  in  State  v.  Davis 
(1887)  27  S.  C  609,  4  S.  E.  567,  on  a 
prosecution  for  murder,  that  where  in- 
sanity has  been  established  by  proof 
of  commitn^ent  to  an  insane  aaylum»  it 
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is  presumed  to  continue  until  the  con- 
trary is  shown. 

It  was  held  in  Langdon  v.  People 
(1890)  183  ni.  882,  24  N.  E.  874,  that 
the  transfer  from  the  penitentiary  to 
an  insane  asylum  of  one  convicted  of 
forgery  was  not  conclusive  evidence  of 
his  insanity. 

The  fact  that  one  on  trial  for  homi- 
cide had  been  ordered  committed  to 
the  state  hospital  for  the  insane  im- 
mediately prior  to  the  homicide  does 
not  conclusively  establish  that  he  was 
not  responsible  for  the  killing,  since 
he  might  have  been  suffering  from 
partial  insanity  such  as  would  justify 
his  detention  in  the  asylum  for  care 
and  treatment,  and  still  not  be  insane 
to  such  an  extent  as  to  be  deemed  ir- 
responsible in  law  for  his  conduct. 
People  V.  Willard  (1907)  150  CaL  543, 
89  Pac.  124. 

It  was  held  in  Goodwin  v.  State 
(1884)  96  Ind.  550,  on  a  prosecution 
for  homicide,  that  proceedings  for  the 
commitment  of  the  accused  to  a  hos- 
pital for  the  insane  were  not  conclu- 
sive, where  they  were  instituted  under 
a  statute  which  did  not  contemplate 
that  such  proceedings  should  be  a  con- 
clusive adjudication  of  insanity,  but 
merely  an  adjudication  of  propriety  of 
treatment  in  the  hospital. 

It  is  not  conclusive  evidence  of  the 
irresponsibility  of  one  accused  of  mur- 
der that  he  had  previously  been 
adjudged  a  fit  subject  for  treatment 
in  a  hospital  for  the  insane.  Pflueger 
V.  State  (1896)  46  Neb.  493,  64  N.  W. 
1094. 

Proof  of  confinement  in  a  hospital 
for  the  insane  for  a  few  months  is  not 
conclusive  evidence  of  the  criminal 
irresponsibility  of  one  accused  of  mur- 
der some  twenty-five  years  afterwards. 
Blue  V.  Com.  (1916)  171  Ky.  165,  188 
S.  W.  329. 

i.  Mental  unfitness  f&r  trial. 

Where  a  probate  court,  acting  under 
its  statutory  authority  to  examine  into 
the  mental  condition  of  persons  and 
adjudge  whether  they  are  insane  or 
not,  has  duly  adjudged  to  be  insane 
one  in  custody  on  a  criminal  charge, 
the  examinating  magistrate,  in  the  ab- 
sence of  any  other  showing  or  adjudi- 


cation upon  the  question  of  the  de- 
fendant's mental  condition,  cannot  pro- 
ceed with  such  examination  or  hold 
the  defendant  to  bail  to  answer  for 
such  crime.  Re  Wright  (1906)  74 
Kan.  406,  86  Pac.  460,  89  Pac.  678. 

In  Reeves  v.  State  (1914)  186  Ala.  14, 
65  So.  160,  where  it  was  suggested  to 
the  court  that  the  defendant  was  in- 
sane, and  ought  not  to  be  placed  on 
trial  for  that  reason,  and  the  defendant 
apparently  relied  solely  upon  an  order, 
made  while  he  was  in  jail,  committing 
him  to  the  state  insane  asylum,  it  was 
held  that  such  an  order  was  not  con- 
clusive as  to  the  question  of  insanity. 

A  finding  of  insanity,  on  an  inquiry 
instituted  for  the  purpose  of  determin- 
ing whether  a  person  under  confine- 
ment on  a  criminal  charge  should  be 
brought  to  trial,  is  not  conclusive  on 
the  question  of  his  mental  condition 
at  the  time  of  the  offense.  State  v. 
Grendahl  (1906)  181  Iowa,  602,  109 
N.  W.  121. 

And  in  Davidson  v.  Com.  (1916)  171 
Ky.  488,  188  S.  W.  631,  where  a  lunacy 
inquiry  into  the  mental  condition  of 
one  under  confinement  on  a  criminal 
charge  was  held  under  a  statute  au- 
thorizing the  jury  to  find  when  the 
insanity  began,  and  providing  that  his 
trial  should  be  postponed  until  the 
condition  of  his  mind  could  be  de- 
termined, and,  if  unsound,  that  he 
should  be  confined  until  he  was  re- 
stored, it  was  held  that  a  verdict  find- 
ing that  his  insanity  began  before  the 
commission  of  the  crime  was  not  con- 
clusive evidence  of  his  insanity  at  that 
time,  and  was  not  a  bar  to  his  further 
prosecution,  but  that,  as  the  verdict 
was  conclusive  of  his  mental  condition 
only  at  the  time  of  the  inquest,  and  as 
there  was  no  rule  of  law  or  statute 
requiring  a  second  inquest  to  rebut 
the  presumption  of  continuance  of  in- 
sanity, it  might  be  rebutted  by  oral 
evidence  upon  his  subsequent  prose- 
cution. 

le.  Disqualification  as  uHtness, 

An  adjudication  of  insanity  is  prima 
facie  evidence  of  the  lunatic's  in- 
competency as  a  witness.  Hoyt  v.  Adee 
(1870)  8  Lans.  (N.  Y.)  173. 

And  in  Pittsburgh  &  W.  R.  Co.  v. 
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Thompson  (1877)  27  C.  C.  A.  388,  54 
U.  S.  App.  222,  82  Fed.  720,  it  wm 
held  that  such  an  adjudication  and 
confinement  in  a  lunatic  asylum  were 
prima  facie  evidence  of  the  lunatic's 
unsoundness  of  mind,  under  a  statute 
disqualifying  persons  of  unsound  mind 
as  witnesses. 

But  in  Covington  v.  O'Meara  (1909) 
133  Ky.  763,  119  S.  W.  187,  it  was  held 
that  the  rule  that  one  adjudged  insane 
is  presumed  to  continue  so  did  not 
apply  to  one  offered  as  a  witness,  un- 
less he  was  still  confined  in  the  insane 
asylum,  or  the  adjudication  was  so 
recent  as  to  raise  the  presumption  of 
fact  that  his  mental  condition  had  not 
materially  changed. 

And  it  was  held  in  Barker  v.  Wash- 
bum  (1911)  200  N.  Y.  280,  84  L.R.A. 
(N^.)  159,  140  Am.  St.  Rep.  640,  93 
N.  E.  958,  that  an  inquisition  of  idiocy 
and  the  appointment  of  a  committee 
for  the  idiot  were  not  conclusive  evi* 
dence  of  his  incompetency  to  testify 
several  years  later,  but  that  he  might 
be  allowed  to  testify,  if  an  examina- 
tion showed  his  competency  to  do  so. 

And  in  Breedlove  v.  Bundy  (1884) 
96  Ind.  319,  it  was  held  that  a  certifi- 
cate by  two  justices  of  the  peace  that 
a  person  was  insane  and  should  be 
placed  in  a  hospital  for  the  curable 
insane,  and  his  commitment  thereto, 
was  not  sufficient  to  establish  his  in- 
competency as  a  witness  nine  years 
afterwards. 

I.  Miscellaneous. 

An  inquisition  of  lunacy  taken  prior 
to  an  alleged  adultery  is  only  pre- 
sumptive evidence,  in  an  action  for 
divorce,  of  the  defendant's  insanity  at 
the  time  of  the  commission  of  the 
adultery.  Cook  v.  Cook  (1869)  53 
Barb.  (N.  Y.)  180. 

It  was  held  in  Donnelly  v«  Chicago 
City  IL  Co.  (1911)  163  111.  App.  7,  that 
a  subsequent  adjudication  of  lunacy 
was  not  conclusive  of  the  fact  of  in- 
sanity, in  an  action  for  personal  in- 
juries in  which  it  was  claimed  that 
the  insanity  was  due  to  the  injuries 
received. 

An  adjudication  of  insanity,  where 
no  committee  is  appointed,  is  not  con- 
clusive evidence  of  the  lunatic's  in- 


capacity to  subsequently  choose  a  new 
domicil.  Re  Fidelity  Trust  Co.  (1899) 
27  Misc.  118,  57  N.  Y.  Supp.  361. 

The  same  holding  was  made  in 
Lucas  V.  Parsons  (1857)  28  6a.  267, 
where  a  guardian  had  been  appointed, 
and  was  acting. 

In  Demelt  v.  Leonard  (1860)  19 
How.  Pr.  (N.  Y.)  140,  an  action  by  his 
committee  to  set  aside  a  judgment 
previously  rendered  against  a  lunatic 
during  t^e  period  overreached  by  the 
findings  in  the  lunacy  proceedings,  it 
was  held  that  the  inquisition  was  pre- 
sumptive evidence  that  the  judgment 
debtor  was  insane  at  the  time  the 
judgment  was  obtained. 

An  inquisition  of  lunacy  is  only 
prima  facie  evidence  upon  the  ques- 
tion whether  the  lunatic  comes  within 
the  exception  of  the  Statute  of  Limi- 
tations as  to  persons  non  compos  men- 
tis. Christmas  v.  Mitchell  (1845)  38 
N.  &  (3  Ired.  Eq.)  464. 

An  inquisition  of  lunacy  is  conclu- 
sive evidence  of  the  insanity  of  the 
alleged  lunatic  at  the  time  of  the  find- 
ing, in  an  action  of  trespass  by  the 
lunatic,  against  those  who  instituted 
the  lunacy  proceedings,  for  conspiracy 
in  causing  the  plaintiff  to  be  placed  in 
an  insane  asylum.  Johnston  v.  Given 
(1884)  4  Walk.  (Pa.)  341. 

A  decree  of  the  probate  court  upon 
an  inquisition  of  lunacy  must  be  con- 
sidered, at  least,  as  prima  facie  evi- 
dence that  the  assignment  of  the 
guardian  was  rightly  made,  and  that 
the  ward  was  a  person  non  compos 
mentis.  White  v.  Palmer  (1808)  4 
Mass.  147. 

In  Chaloner  v.  New  York  Evening 
Post  Co.  (1919)  260  Fed.  335,  an  ac- 
tion for  libel  in  a  Federal  court  for 
New  York,  by  a  resident  of  Virginia 
who  had  been  adjudged  insane  by  a 
New  York  court,  and  subsequently 
found  sane  by  a  Virginia  court  before 
the  commencement  of  the  action,  it 
was  held,  upon  the  question  of  the 
plaintiff's  capacity  to  sue  under  the 
section  of  the  New  York  Code  denying 
capacity  to  one  who  has  been  judicial- 
ly declared  to  be  incompetent,  that  the 
New  York  decree,  in  the  absence  of 
countervailing  evidence  of  equal  dig- 
nity, should  be  accepted  as  conclu- 
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sively  establishing  the  plaintiff's  pres- 
ent mental  status,  but  that  the  later 
Virginia  decree  was  competent  evi- 
dence of  the  plaintiff's  mental  status, 
and  neutralized  the  probative  effect  of 
the  New  York  decree. 

An  adjudication  of  insanity  of  a 
referee,  made  on  the  date  on  which  he 
signed  his  decision,  is  only  prima 
facie  or  presumptive  evidence  of  his 
insanity  on  such  date,  on  a  motion  to 
set  aside  the  judgment  rendered  upon 
his  decision.  R.  A.  Schoenberg  &  Co. 
V.  Ulman  (1906)  61  Misc.  83,  99  N.  Y. 
Supp.  650. 

In  Newton  v.  Mutual  Ben.  L.  Ins.  Co. 
(1879)  76  N.  Y.  426,  32  Am.  Rep.  385, 
an  action  on  a  policy  of  life  insurance 
by  the  administi:ator  of  the  insured, 
where  the  defendant,  in  support  of 
the  defense  that  the  insured  falsely 
stated  in  his  application  for  the  policy 
that  his  father  had  not  died  of,  or 
been   afflicted  with,   insanity,   intro- 


duced in  evidence  the  record  of  a 
probate  court  holding  his  father  to  be 
an  insane  person  and  ordering  him  to 
be  sent  to  a  lunatic  asylum,  and  the 
record  of  the  asylum  showing  his  ad- 
mission thereto,  it  was  held  that  they 
were  not  conclusive  evidence  against 
the  plaintiff  of  the  insanity  of  the 
insured's  father. 

In  Re  Linton  (1892)  29  W.  N.  C. 
(Pa.)  550,  a  committee  was  appointed 
for  a  person  on  proof  of  his  lunacy  by 
an  adjudication  of  lunacy  in  another 
state. 

In  passing  upon  the  question  of  the 
validity  of  the  sale  of  a  lunatic's  real 
estate  by  his  conunittee,  the  court,  in 
Mitchell  V.  Spaulding  (1902)  20  Pa. 
Super  Ct  296,  said  that  the  finding  of 
the  inquisition,  after  its  return,  was 
conclusive  of  the  question  of  the  ca- 
pacity of  the  alleged  lunatic  until  re- 
voked. 6.  V.  L 


JOHN  F.  MALLEY,  Collector,  Plff.  in  Err., 

V. 

CHARLES  P.  BOWDITCH  et  al.,  Trustees  of  the  Pepperell  Manufactur- 
ing Company. 

UnUed  Statea  Circuit  Court  of  Appeals,  Firwft  drmilt—i /uly  99,  1910. 

(259  Fed.  809.) 

Tax  — -  stamp  — -  share  in  trust. 

1.  The  provision  of  the  Act  of  Congress  of  October  22,  1914,  imposing 
a  stamp  tax  upon  the  issues  of  shares  of  stock,  applies  to  certificates  of. 
shares  issued  by  a  conomon-law  trust  which  carry  certain  rights  while  the 
trust  is  a  going  concern  and  in  its  winding  up. 

ISee  note  on  this  question  beginning  on  page  612.] 


Definition  —  certificate  of  stock. 

2.  A  certificate  evidencing  a  trans- 
ferable share  or  shares  in  the  share 
capital  of  a  manufacturing  company 
whether  incorporated,  quasi  incorpor* 
ated,  or  wholly  unincorporated,  is 
properly  described  as  a  "certificate  of 
stock/' 

[See  7  R.  C.  L.  718.] 


Constitutional  law  —  stamp  tax  —  dis- 
crimination between  companies. 

8.  A  statute  imposing  a  stamp  tax 
upon  the  issuance  of  certificates  of 
stock  does  not  unconstitutionally  or 
unreasonably  discriminate  between 
associations  which  do  and  those  which 
do  not  issue  certificates  of  stock. 


Error  to  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts  (Bingham,  Dist.  J.)  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  the  amount  of  a  stamp  tax  on 
stock  certificates  paid  by  plaintiffs  to  defendant  under  protest.    Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court. 


MALLEY  V.  BOWDITCH. 

(259  Fed.  809.) 


609 


Messrs.  Thomas  J.  Boynton  and 
Francis  G.  GoodaJe,  for  plaintiff  in 
error: 

The  Pepperell  Manufacturing  Com- 
pany is  an  "association^'  within  the 
meaning  of  the  statute. 

Williams  v.  Milton,  215  Mass.  1,  102 
N.  E.  355;  Crocker  v.  Malley,  163  C. 
C.  A.  131,  250  Fed.  817. 

The  shareholders'  certificates  of 
Pepperell  Manufacturing  Company 
are  "certificates  of  stock." 

Farrington  v.  Tennessee,  95  U.  S. 
679,  686,  24  L.  ed.  558,  560;  Eliot  v. 
Freeman,  220  U.  S.  178,  55  L.  ed.  424, 
31  Sup.  Ct.  Rep.  360 ;  Crocker  v.  Mal- 
ley, 163  C.  C.  A.  131,  250  Fed.  817; 
Roberts  v.  Anderson,  141  C.  C.  A.  121, 

226  Fed.  9;  Minot  v.  Burroughs,  223 
Mass.  595,  112  N.  E.  620 ;  Hightower  v. 
Thornton,  8  Ga.  486,  52  Am.  Dec.  412 ; 
State  ex  rel.  Batz  v.  Lewis,  118  Wis. 
432,  95  N.  W.  388;  Dana  v.  Treasurer, 

227  Mass.  562,  116  N.  E.  941;  Bartlett 
V.  Gill,  221  Fed.  476,  140  C.  C.  A.  405, 
224  Fed.  927;  Com.  v.  Pennsylvania 
Coal  Co.  197  Pa.  551,  47  Atl.  740. 

Messrs.  lyier.  Tucker,  Eames,  & 
Wright  and  William  C.  Rice,  for  de- 
fendants in  error: 

Certificates  of  beneficial  interest  in 
a  trust  are  not  ^'certificates  of  stock" 
within  either  the  ordinary  and  recog- 
nized meaning,  or  the  technical  mean- 
ing, of  that  term. 

1  Cook,  Corp.  §  8,  p.  39 ;  Neiler  v.  Kel- 
ley,  69  Pa.  403 ;  2  Machen,  Corp.  §  1313 ; 
Wells  V.  Green  Bay  &  M.  Canal  Co. 
90  Wis.  442,  64  N.  W.  69 ;  Tennessee  v. 
Whitworth,  117  U.  S.  129,  29  L.  ed. 
830,  6  Sup.  Ct  Rep.  645;  Bidwell  v. 
Pittsburgh,  0.  &  E.  L.  Pass.  R.  Co.  114 
Pa.  535,  6  Atl.  729 ;  Georgia  R.  &  Bkg. 
Co.  V.  Wright,  132  Fed.  912;  People 
ex  rel.  Winchester  v.  Coleman,  133  N. 
T.  279,  16  L.R.A.  183,  31  N.  E.  96; 
Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa. 
147;  Oliver  v.  Liverpool  &  L.  Life  &  F. 
Ins.  Co.  100  Mass.  531,  10  Wall.  566, 
19  L.  ed.  1029;  Ricker  v.  American 
Loan  ft  T.  Co.  140  Mass.  346,  5  N.  £. 
284;  Pickett  v.  Walsh,  192  Mass.  572, 
6  LJt.A.  (N.S.)  1067,  116  Am.  St.  Rep. 
272,  78  N.  E.  753,  7  Ann.  Cas.  638; 
Ostrom  V.  Greene,  161  N.  Y.  353,  55 
N.  E.  919;  Roberts  v.  Anderson,  141 
C.  C.  A.  121,  226  Fed.  7. 

Certificates  of  beneficial  interest  in 
a  trust  represent  an  interest  or  prop- 
erty fundamentally  different  in  its  na- 
ture from  that  represented  by  "cer- 
tificates of  stock." 

Hutchins   v.  State  Bank,    12  Met. 
7  A.L.R. — 39. 


421;  Peabody  v.  Treasurer,  216  Mass. 
129,  102  N.  £.  435;  Kinney  v.  Treas- 
urer (Kinney  v.  Stevens)  207  Mass. 
368,  35  L.RA.(N.S.)  784,  93  N.  E.  586, 
Ann.  Cas.  1912A,  902;  Howe  v.  Morse, 
174  Mass.  491,  55  N.  E.  213;  Hyett  v. 
Mekin,  L.  R.  25  Ch.  Div.  735,  53  L.  J. 
Ch.  N.  S.  241,  50  L.  T.  N.  S.  54,  32 
Week.  Rep.  513;  Atty.  Gen.  v.  Mangles, 
5  Mees.  &  W.  120,  151  Eng.  Reprint, 
52,  2  Horn  &  H.  74,  3  Jur.  281;  Wil- 
liams V.  Milton,  215  Mass.  1,  102  N.  E. 
355;  Hoadley  v.  Essex  County,  105 
Mass.  519;  Hussey  v.  Arnold,  185 
Mass  202,  70  N.  E.  87;  Atty.  Gen.  v. 
New  York,  N.  H.  &  H.  R.  Co.  198  Mass. 
413,  84  N.  E.  737;  Williams  v.  Boston, 
208  Mass.  497,  94  N.  E.  808;  Gleason 
V.  McKay,  134  Mass.  419;  Minot  v. 
Winthrop,  162  Mass.  113,  26  L.R.A. 
259;  38  N.  £.  512 ;  Opinion  of  Justices, 
196  Mass.  603,  85  N.  E.  545. 

The  ownership  of  certificates  of 
beneficial  interest  in  a  trust  involves 
very  different  rights  and  obligations 
from  those  involved  in  ownership  of 
"certificates  of  stock." 

Hoadley  v.  Essex  County,  105  Mass. 
619;  Upton  v.  Tribilcock,  91  U.  S.  45, 
23  L.  ed.  203;  Sanger  v.  Upton,  91  U. 
S.  60,  23  L.  ed.  222 ;  Phillips  v.  Blatch- 
ford,  137  Mass.  510;  Morris  Bank  v. 
Gorham,  169  Mass.  519,  48  N.  E.  341. 

Suits  may  be  brought  by  or  against 
a  corporation  in  the  corporate  name, 
but  a  trust  cannot  sue  or  be  sued  as 
an  entity. 

Carey  v.  Brown,  92  U.  S.  171,  172, 
23  L.  ed.  469,  470;  Kerrison  v.  Stew- 
art, 93  U.  S.  155,  160,  23  L.  ed.  843, 
845;  Dodge  v.  TuUeys,  144  U.  S.  451, 
36  L.  ed.  501,  12  Sup.  Ct.  Rep.  728; 
Ashton  V.  Atlantic  Bank,  3  Allen,  217; 
Williams  v.  Boston,  208  Mass.  497,  94 
N.  E.  808;  Williams  v.  Milton,  215 
Mass.  1,  102  N.  E.  355;  Elm  City  Club 
V.  Howes,  92  Me.  211,  42  Atl.  392; 
Coombs  V.  Harford,  99  Me.  426,  59  Atl. 
529. 

The  construction  of  the  statute  un- 
der which  these  certificates  of  benefi- 
cial interest  are  clearly  distinguished 
from  **cert!ficates  of  stock*'  is  in  ac- 
cordance with  the  decisions  under  the 
Corporation  Tax  Law,  and  is  the  only 
construction  which  avoids  the  danger 
of  unconstitutionality. 

Eliot  V.  Freeman,  220  U.  S.  178,  55 
L.  ed.  424,  31  Sup.  Ct.  Rep.  360 ;  Crock- 
er V.  Malley,  163  C.  C.  A.  131,  250  Fed. 
817;  Minot  v,  Winthrop,  162  Mass.  113, 
26  L.R. A.  259,  88  N.  E.  512 ;  Gleason  v. 
McKay,  134  Mass.  419;  Opinion  of 
Justices,  196  Mass.  608,  85  N.  E.  545. 
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Brown,  District  Judge,  delivered 
the  opinion  of  the  court: 

We  are  of  the  opinion  that,  on  the 
original  issue  of  the  certificates  of 
shares  of  the  Pepperell  Manufactur- 
ing Company,  a  manufacturing  com- 
pany organized  in  the  form  of  a 
trust  under  the  common  law,  and 

Tax-«tamp-  deriving  none  of  its 
■bare  In  rights,  qualities,  or 

trn«t.  benefits    from    any 

statute,  there  was  required  by  the 
provisions  of  §  5,  schedule  A,  of  the 
War  Tax  Law,  so-called,  approved 
October  22, 1914  (38  Stat,  at  L.  745, 
753,  759,  chap.  331,  Comp.  Stat.  §§ 
2013, 2643, 4  Fed.  Stat.  Anno.  2d  ed. 
pp.  135,  284,  296) ,  a  stamp  tax  of  5 
cents  on  each  $100  of  face  value  or 
fraction  thereof. 

By  the  agreement  and  declaration 
of  trust  it  was  provided:  "The 
capital  of  this  trust  shall  be  seven 
million  six  hundred  and  sixty-eight 
thousand  dollars  ($7,668,000) ,  divi- 
ded for  the  purpose  of  issuing  cer- 
tificates into  76,680  shares,  of  the 
par  value  of  one  hundred  dollars 
($100)  each." 

There  was  thus  provided  a  share 
capital  as  a  basis  for  the  issue  of 
transferable  certificates  evidencing 
a  proportional  interest  therein  and 
carrying  with  them  certain  rights 
while  the  company  is  a  going  con- 
cern and  in  its  winding  up. 

The  defendants  in  error,  the 
trustees,  contend  that  these  certif- 
icates are  not  "certificates  of  stock." 

The  word  "stock,"  however,  is  to 
be  interpreted  in  connection  with 
the  accompanying  words  of  the  stat- 
ute, "association,  company,  or  cor- 
poration." It  is  a  term  not  peculiar 
to  corporations,  but  a  term  equally 
applicable  to  the  share  capital  or 
fund  created  by  or  in  accordance 
with  an  agreement  for  the  forma- 
tion of  an  unincorporated  associa* 
tion  or  company. 

The  contention  of  the  trustees, 
that  "legislative  action  is  essential 
to  the  creation  of  ^capital  stock,' " 
is  erroneous.  If  there  is  a  distinc- 
tion between  the  "capital"  and  the 
"capital  stock"  of  corporations,  in 
that  the  capital  stock  is  fixed  by  the 


charter  of  a  corporation,  but  that 
the  capital  used  in  its  business  may 
be  either  larger  or  smaller,  there 
may  be  a  like  distinction  between 
the  joint  stock  or  share  capital  of  a 
partnership  or  association,  as  fixed 
by  the  agreement  of  .the  partners, 
and  the  full  amount  of  its  property. 
Lindley,  Partn.  8th  Eng.  ed.  382  et 
seq. 

In  Bankruptcy  Act  August  19, 
1841,  chap.  9,  §  14,  5  Stat,  at  L.  448, 
and  Act  March  2,  1867,  chap.  176, 
6  36,  14  Stat,  at  L.  534,  the  term 
'^joint  stock"  was  used  to  describe 
partnership  assets.  Collier,  Bankr. 
11th  ed.  pp.  1550, 1535.  In  Berthold 
V.  Goldsmith,  24  How.  541, 16  L.  ed. 
764,  the  term  "capital  stock"  was 
used  in  the  same  sense. 

An  "association"  or  ''company," 
equally  with  a  corporation,  may 
have  a  share  capital  distinct  from 
its  actual  capital  or  property,  irre- 
spective of  whether  it  is  formed  in 
a  state  without  regulating  statutes, 
or  in  a  state  where  by  statute  it  is 
regulated .  and  given  some -of  the 
characteristics  of  a  corporation. 
The  present  statute,  by  the  use  of 
the  terms  "association"  and  "com- 
pany," covers  those  formed  under 
the  common  law  as  well  as  those 
formed  under  or  regulated  by 
statute. 

It  seems  to  us  clear  that  the 
words,  "certificates  of  stock,"  con- 
tain no  implication  of  an  intent  to 
exclude  common-law  associations  or 
companies. 

A  cerfificate  evidencing  a  trans- 
ferable share  or  shares  in  the  share 

capital  of  a  manu-  Dea»ttio«- 
factunng  company,  eerttaeat©  ©f 
whether  incorporat-  ■**^^- 
ed,  quasi    incorporated,  or  wholly 
unincorporated,    is    properly     de- 
scribed as  a  "certificate  of  stock." 

By  agreement  the  certificates  in 
question  wei^  issued  as  evidence  of 
shares  of  a  fi?ced  capital,  divided  in- 
to a  fixed  number  of  shares,  of  the 
par  value  of  $.100  each. 

We  are  called  upon  to  apply  a 
statute  imposinir  stamp  taxes  on  doc- 
uments of  a  certain  class,  and  which 
assumes  that  these  documents  may 
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be  issued,  not  only  by  corporations, 
but  by  associations  and  companies. 
These  may  have  this  in  common, — a 
share  capital  of  fixed  amount. 
Whether  the  share  capital  is  fixed 
by  agreement  or  under  statutory 
authority  seems  immaterial ;  for  the 
tax  is  not  a  franchise  tax  or  a  cor- 
poration tax,  but  a  stamp  tax  or 
document  tax. 

The  differences  between  corpo- 
rations and  unincorporated  associ- 
ations being  considered  immaterial 
to  the  imposition  of  a  stamp  tax  on 
documents,  the  different  modes  of 
realizing  upon  the  shares  of  in- 
corporated or  unincorporated  com- 
panies by  the  certificate  holders 
must  also  be  regarded  as  immate- 
rial. Having  that  feature  of  re- 
semblance which  the  statute  fixes 
upon  as  the  test  of  the  imposition 
of  a  stamp  tax,  the  difference  be- 
tween these  different  bodies  which 
are  named  in  the  statute  has  be- 
come immaterial  to  the  question  be- 
fore us. 

The  suggestion  of  constitutional 
difficulties  in  adopting  the  construc- 
tion for  which  the  collector  con- 
tends, and  which  we  think  right, 
does  not  seem  of  weight.  It  in- 
volves ''no  distinction  founded  upon 
an  immaterial  difference  between 
two  kinds  of  partnerships,''  since 
the  stamp  tax  is  contingent  upon  the 
original  issue  of  "certificates  of 
stock,''  just  as  a  stamp  tax  on 
checks  is  contingent  upon  the  issu- 
ing of  checks. 

A  stamp  tax  on  documents  dis- 
criminates between  those  who  do 

and  those  who  do 
not  issue  docu- 
ments; and  a  dis- 
tinction between  un- 
incorporated com- 
panies and  associations  which  do 
and  those  which  do  not 
tificates  of  shares  of 
not  unreasonable,  nor 
upon  an  immaterial 
between  two  kinds  of  partnerships. 
Thomas  v.  United  States,  192  U.  S. 
363,  371,  48  L.  ed.  481,  484,  24  Sup. 
Ct.  Rep.  305;  New  York  ex  rel. 
Hatch  V.   Reardon,  204  U.  S.  152, 


Comatltiittonal 
lavr— ataMip  tax— 
dl«erlBiiM«tlon 
between 


issue  cer- 

stock     is 

founded 

difference 


168,  159,  51  L.  ed.  415,  421,  422,  27 
Sup.  Ct.  Rep.  188,  9  Ann.  Cas.  736. 

The  Massachusetts  cases  cited 
(Gleason  v.  McKay,  134  Mass.  419 ; 
Minot  V.  Winthrop,  162  Mass.  113, 
26  L.R.A.  259,  38  N.  E.  512 ;  Opin- 
ion  of  Justices,  196  Mass.  603,  85 
N.  E.  545)  in  our  opinion  do  not 
give  rise  to  any  constitutional  dif- 
ficulty. The  opinion  of  Chief  Jus- 
tice Rugg  (196  Mass.  619,  620) 
tends  to  support  the  view  that  the 
words,  "association"  and  "com- 
pany," include  organizations  not 
regulated  by  statute,  and  that  a 
statute  including  these  in  an  excise 
tax  does  not  involve  a  discrimina- 
tion founded  on  an  immaterial  dif- 
ference. V 

Nor  do  we  regard  it  useful  to  con- 
sider whether  the  right  of  the  cer- 
tificate holder  or  shareholder  is  a 
chose  in  action  or  in  the  nature  of 
a  chose  in  action,  or  an  equitable 
interest  in  property. 

The  certificate  is  but  a  muniment 
of  title, — documentary  evidence  of 
ownership, — and  not  the  share  it- 
self. 

The  thing  taxed  is  not  a  chose  in 
action,  though  it  may  be  evidence  of 
it.  In  a  remote  sense  both  a  share 
of  cort)orate  stock  and  a  certificate 
of  a  share  in  an  unincorporated 
company  may  be  said  to  represent 
an  interest  in  property.  It  is  equal- 
ly true  that  both  may  represent  an 
interest  in  a  share  of  a  capital  fixed 
in  amount,  whether  fixed  by  statute 
or  by  agreement. 

In  Eliot  V.  Freeman,  220  U.  S. 
178,  55  L.  ed.  424,  31  Sup.  Ct.  Rep. 
360,  construing  the  Corporation 
Tax  Law  (Act  Aug.  5, 1909,  chap.  6, 
36  Stat,  at  L.  11),  it  was  held  that 
the  tax  was  imposed  upon  doing 
business  in  a  corporate  or  quasi 
corporate  capacity.  But  that  case 
is  clearly  distinguishable  from  the 
present  case,  since  the  present  stat- 
ute does  not  impose  a  franchise  tax, 
but  imposes  a  stamp  tax  upon  vari- 
ous kinds  of  documents,  which  may 
be  issued  by  companies  neither  in- 
corporated nor  quasi  incorporated, 
"or  for  or  in  respect  of  the  vellum, 
parchment,  or  paper    upon  which 
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such  instruments,  matters,  or 
things,  or  any  of  them  are  written 
or  printed,"  etc.  See  §  5,  38  Stat. 
753,  chap.  831, 4  Fed.  Stat.  Anno.  2d 
ed.  p.  284.  In  interpreting  the  stat- 
ute we  find  no  sufficient  reason  for 
limiting  the  terms,  "association" 
and  "company,"  to  those  which  de- 
rive their  powers  from  legislation. 

We  have  examined,  also,  the  opin- 
ion of  the  Supreme  Court  in  Crocker 
V.  Malley,  March  17, 1919,  249  U.  S. 
223,  63  L.  ed.  578,  2  A.L.R.  1601, 
39  Sup.  Ct.  Rep.  270,  reversing  the 
judgment  of  this  court.  In  that 
case  the  Supreme  Court  found  that 
"the  declaration  of  trust  on  its  face 
is  an  ordinary  real  estate  trust  of  * 
the  kind  familiar  in  Massachusetts, 
unless  in  the  particular  that  the 
trustees'  receipt  provides  that  the 
holder  has  no  interest  in  any  spe- 
cific property  and  that  it  purports 
only  to  declare  the  holder  entitled 
to  a  certain  fraction  of  the  net  pro- 
ceeds of  the  property  when  convert- 
ed into  cash  'and  meantime  to  in- 
come.' " 

It  was  stated,  however,  in  that 
case :  "The  function  of  the  trustees 
is  not  to  manage  the  mills,  but 
simply  to  collect  the  rents  and  in- 
come of  such  property  as  may  be  in 
their  hands,"  etc. 

Under  the  present  declaration  of 
trust  it  is  provided  that  the  name  of 


the  trust  shall  be  Pepperell  Manu- 
facturing Company,  and  the  trus- 
tees may  be  so  designated,  and 
in  that  name  the  trustees  shall, 
so  far  as  practicable,  conduct 
the  business  of  the  trust;  that 
the  trustees  shall  employ  and  use 
the  trust  property  and  assets  in  the 
carrying  on  of  the  business  of  man- 
ufacturing textile  or  other  fabrics, 
etc.  This  is  essentially  different 
from  an  ordinary  real  estate  trust 
of  the  kind  familiar  in  Massa- 
chusetts. If,  under  the  decision  of 
the  Supreme  Court,  there  may  be 
doubt  whether  the  term  "associa- 
tion" is  applicable,  there  seems  no 
ground  for  serious  doubt  of  the  ap- 
plicability of  the  term  "company," 
used  in  the  statute  and  made  a  part 
of  the  name  and  description  of  those 
persons  who  are  to  conduct  the  man- 
ufacturing business  of  the  organi- 
zation. 

In  applying  this  stamp  tax  we 
find  no  substantial  reason  for  a  dis- 
tinction between  this  textile  manu- 
facturing company  and  other  tex- 
tile manufacturing  companies. 

The  judgment  of  the  District 
Court  is  reversed,  and  the  case  will 
be  remanded  to  that  court,  with  di- 
rection to  enter  judgment  for  the 
defendant,  and  the  plaintiff  in  error 
recovers  costs  in  both  courts. 


ANNOTATION. 


''Massachusetts  trusts/' 


I.  Scope,  612. 
11.  Validity: 

a.  In  general,  618. 

b.  Capital  stock  or  shares;  effect  of 

transferability,  616. 

c.  Provisions  limiting  liability,  617. 

d.  As  affected  by  rule  against  per- 

petuities, 618. 
III.  Purpose  and  legal  nature: 

a.  Purposes     for    which    business 
trust  may  be  formed,  619. 

r.  Scape, 

The  present  annotation  is  confined 
to  a  treatment  of  cases  involving  vol- 


III. — continued. 

b.  Legal  nature  of  organization: 

1.  In  general,  621. 

2.  Under  Bankruptcy  Act,  624. 

3.  For    purposes    of    taxation, 

624. 

c.  Legal  characteristics  of  capital 

stock,    628. 
rV.  Rights  of  trust  creditors,  628. 
V.  Power  of  officers  or  shareholders  to 
sell  trust  lands,  629. 
y.  Liability  of  trustees  for  negligence, 
629. 

untary  common-law  trusts  formed  for 
the  purpose  of  carrying  on  a  business 
for  profit,  and  not  deriving  any  pow- 
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en  or  benefits  from  statutory  regula- 
tion. This,  of  course,  excludes  cases 
involving  strict  partnerships,  joint 
stock  associations,  or  companies  when 
there  is  no  express  trust,  and  all  deci- 
sions determining  questions  as  to  any 
association,  organization,  company,  or 
corporation  formed  under,  or  deriving 
any  rights  and  powers  from,  either 
statutory  or  constitutional  provisions, 
as  well  as  all  cases  where  the  associa- 
tion was  not  formed  for  pecuniary 
profit,  as  distinguished  from  one 
whose  object  was  pecuniary  profit 

//.  Validity. 
o.  In  generalm 

It  seems  to  be  almost  universally 
conceded,  at  least  in  the  absence  of 
prohibitory  or  controlling  statute,  that 
business  trusts  of  the  character  known 
as  "Massachusetts  trusts/'  and  which 
in  the  great  majority  of  the  cases  are 
in  fact  nothing  more  than  common-law 
partnerships,  or  joint  stock  companies 
or  associations  formed  or  organized 
in  the  nature  of  a  trust,  with  the  cap- 
ital dividend  into  certificates  or  shares 
and  usually  represented  by  stock,  to 
carry  on  a  business  for  profit  and  in 
the  interest  and  for  the  benefit  of  the 
certificate  or  share  holders, — are,  gen- 
erally speaking,  legal  and  valid.  For 
instance,  in  a  considerable  number  of 
cases  the  courts  have  either  expressly 
or  impliedly  upheld  the  validity,  fund- 
amentally at  least,  of  business  trusts 
of  the  character  under  consideration. 
The  following  cases  are  illustrative  of 
tiiose  which  have  involved  apparently 
valid  common-law  business  trusts: 

United  States. — EHot  v.  Freeman 
(1911)  220  U.  S.  178,  65  L.  ed.  424,  31 
Sup.  Ct.  Rep.  360;  Crocker  v.  Malley 
(1919)  249  U.  S.  228,  63  L.  ed.  573,  2 
AL.R.  1601,  39  Sup.  Ct.  Rep.  270,  re- 
versing on  other  grounds  (1918)  168 
C.  C.  A.  131,  250  Fed.  817;  Gregg  v. 
Sanford  (1895)  12  C.  C.  A.  526,  28 
U.  S.  App.  313,  65  Fed.  151 ;  Bartlett 
V.  Gill  (1916)  221  Fed.  476,  affirmed 
in  (1915)  140  C.  C.  A.  405,  224  Fed. 
927;  Maixey  v.  Bowditoh  (reported 
herewith)  «nte,  608;  Hoey  v.  Coleman 
(1891)  46  Fed.  221;  Re  Associated 
Trust  (1914)  222  Fed.  1012. 

IdahObrr-Spotswood  v.  Morris  (1906) 


12  Idaho,  360,  6  L.R.A.(N.S.)  665,  8& 
Pac.  1094. 

Illinois. — Hart  v.  Seymour  (1893) 
147  111.  598,  85  N.  E.  246. 

Iowa.— Mallory  v.  Russell  (1887)  71 
Iowa,  68,  6  Am.  Rep.  776,  32  N.  W.  102. 

Massachusetts. — Hoadley  v.  Esseac 
County  (1870)  105  Mass.  519;  Whit- 
man V.  Porter  (1871)  107  Mass.  522; 
Shoe  &  Leather  Nat.  Bank  v.  Dix 
(1877)  123  Mass.  148,  25  Am.  Rep.  49; 
Smith  v.  Moore  (1880)  129  Mass.  222; 
Gleason  v.  McKay  (1882)  134  Mass. 
419;  Phillips  v.  Blatchford  (1884)  137 
Mass.  610;  Ricker  v.  American  Loan 
&  T.  Co.  (1885)  140  Mass.  346,  5  N.  E. 
284;  Mayo  v.  Moritz  (1890)  161  Mass. 
481,  24  N.  E.  1083;  Howe  v.  Morse 
(1899)  174  Mass.  491,  55  N.  E.  213; 
Falardeau  v.  Boston  Art  Students' 
Asso.  (1903)  182  Mass.  405,  65  N.  E. 
797;  Hussey  v.  Arnold  (1904)  185 
Mass.  202,  70  N.  E.  87 ;  Re  Opinion  of 
Justices  (1908)  196  Mass.  603,  85  N. 
E.  545;  Kinney  v.  Treasurer  (Kinney 
V.  Stevens)  (1911)  207  Mass.  368,  35 
L.R.A.(N.S.)  784,  93  N.  E.  586,  Ann. 
Cas.  19i2A,  902;  Williams  v.  Boston 
(1911)  208  Mass.  497,  94  N.  E.  808; 
Gardiner  v.  Gardiner  (1912)  212  Mass. 
508,  99  N.  E.  171 ;  Williams  v.  Milton 
(1913)  215  Mass.  1,  102  N.  E.  355; 
Foster  v.  Boston  (1913)  215  Mass.  31, 
102  N.  E.  359;  Kennedy  v.  Hodges 
(1913)  215  Mass.  112,  102  N.  E.  432; 
Peabody  v.  Treasurer  (1913)  215 
Mass.  129,  102  N.  E.  435;  Frost  v. 
Thompson  (1914)  219  Mass.  360,  106 
N.  E.  1009. 

New  York. — Cross  v.  Jackson  (1843) 
5  Hill,  478;  King  v.  Townshend  (1894) 
141  N.  Y.  358,  36  N.  E.  513 ;  Ward  v. 
Davis  (1850)  3  Sandf.  502. 

Ohio.  —  Merchants  Nat.  Bank  v. 
Wehimann  (1903)  69  Ohio  St.  160,  68 
N.  E.  1004. 

Pennsylvania.  —  Pittsburg  Wagon 
Works'  Estate  (1908)  204  Pa.  432,  54 
Atl.  316. 

Texas. — Connally  v.  Lyons  (1891) 
82  Tex.  664,  21  Am.  St.  Rep.  935,  18 
S.  W.  799;  Willis  v.  Greiner  (1894)  — 
Tex.  Civ.  App.  — ,  26  S.  W.  858. 

England.  —  Walburn  v.  Ingilby 
(1832)  1  Myl.  &  K.  61,  39  Eng.  Reprint, 
604,  3  L.  J.  Ch.  N.  S,  21,  Coop.  t. 
Brougham,   270;   Garrard   v.  Hardey 
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(1843)  5  Mann.  &  G.  471»  184  Eng.  Re- 
print, 648,  1  Dowl.  &  L.  51,  12  L.  J. 
C.  P.  N.  S.  205,  6  Scott,  N.  R.  450,  7 
Jur.  200;  Harrison  v.  Heathorn  (1848) 
6  Mann.  &  G.  81, 184  Eng.  Reprint,  817, 
12  L.  J.  C.  P.  N.  S.  282,  6  Scott,  N.  R. 
785;  Inderwick  V.  Snell  (1850)  2  Macn. 
&  G.  216,  42  Eng.  Reprint,  83,  2  Hall 
&  Tw.  412,  19  L.  J.  Oh.  N.  S.  542,  14 
Jur.  727;  Re  Mexican  &  South  Amer- 
ican Co.  (1859)  27  Beav.  474,  54  Eng. 
Reprint,  188,  28  L.  J.  Ch.  N.  S.  681,  6 
Jur.  (N.S.)  615,  7  Week.  Rep.  509,  af- 
firmed in  (1859)  4  DeG.  &  J.  320,  46 
Eng.  Reprint,  124,  5  Jur.  (N.  S.)  779; 
Smith  V.  Anderson  (1880)  L.  R.  15  Ch. 
Div.  247,  50  L.  J.  Ch.  N.  S.  39,  43  L.  T. 
N.  S.  329,  29  Week.  Rep.  21 ;  Re  Thom- 
as (1885)  L.  R.  14  Q.  B.  Div.  379,  54 
L.  J.  Q.  B.  N.  S.  336,  51  L.  T.  N,  S. 
602,  33  Week.  Rep.  583. 

In  Walburn  v.  Ingilby  (1882)  1  Myl. 
&  K.  61,  39  Eng.  Reprint,  604,  where 
it  was  contended  that  a  common-law 
joint  stock  association  was  illegal. 
Lord  Chancellor  Brougham  said :  "To 
hold  such  a  company  illegal  would  be 
to  say  that  every  joint  stock  company 
not  incorporated  by  charter  or  act  of 
Parliament  is  unlawful,  and,  indeed, 
indictable  as  a  nuisance,  and  to  decide 
this  for  the  first  time,  no  authority  of 
a  decided  case  being  produced  for  such 
a  doctrine.'' 

Cross  V.  Jackson  (1843)  5  Hill 
(N.  Y.)  478,  also  seems  to  directly  up- 
hold the  validity  of  a  common-law 
joint  stock  association  in  the  nature  of 
a  trust,  it  having  been  held  that  where, 
by  the  articles  of  agreement,  all  the 
property  was  to  be  vested  in  trustees 
thereafter  to  be  elected  and  to  whom 
the  subscribers  were  ^o  pay  their  sub- 
criptions,  an  action  to  recover  such 
subscriptions  could  be  brought  and 
maintained  in  the  names  of  the  trus- 
tees so  elected.  The  validity  of  a 
business  trust  in  the  nature  of  an  as- 
sociation or  corporation  also  finds 
support  in  the  case  of  Clagett  v.  Kil- 
bourne  (1861)  1  Black  (U.  S.)  846,  17 
L.  ed.  218.  Here  several  persons 
formed  an  unincorporated  association 
or  joint  stock  company  for  the  purpose 
of  dealing  in  land  which  by  the  ar- 
ticles were  to  be  conveyed  to  certain 
persons  as  trustee  to  hold  as  joint  ten- 


ants in  trust  for  the  members  of  the 
association,  and  the  capital  was  divid- 
ed into  shares  and  distributed  among 
the  members  in  proportion  to  the  sums 
contributed  by  them.  Subsequently  a 
creditor  of  one  of  the  shareholders 
sought  to  sell  his  interest  in  the  land 
which  had  been  purchased  and  was 
held  by  the  trustees,  as  the  individual 
property  of  his  debtor  member  of  the 
trust;  but  the  court,  speaking  throui^i 
Mr.  Justice  Nelson,  held  that  this 
could  not  be  done,  as  the  law  was 
otherwise.  Among  other  things  he 
said :  "The  legal  title  is  in  the  trus- 
tees, who  are  bound  to  account  to  tiie 
stockholders^  the  cestuis  que  trust,  ac- 
cording to  their  respective  shares, 
after  all  debts  of  the  association  have 
been  discharged.  The  equity  of  the 
judgment  creditor  is  the  interest  in 
the  land,  after  a  sufficient  portion  of 
it  has  been  disposed  of  for  this  par- 
pose.''  And,  as  further  tending  to 
show  that  the  court  regarded  the  trust 
as  a  valid  one,  it  was  said:  'It  is 
quite  clear  the  plaintiff  [debtor  men> 
ber  of  the  association  who  had  brought 
action  to  regain  possession  of  the  Itjid 
from  his  creditor,  to  whom  the  sheriff 
had  sold  it  on  execution]  has  mistak- 
en his  remedy,  as  he  obtained  no  title, 
legal  or  equitable,  to  the  particular 
lots  in  question." 

However,  in  Minnesota,  it  has  been 
held  that  an  unincorporated  land  asso- 
ciation cannot  hold  property  in  trust, 
and  that  a  deed  to  its  trustees  in  trust 
for  the  association  is  void;  at  least 
where  it  does  not  state  who  the  mem- 
bers are.  German  Land  Asso.  v.  Schol- 
ler  (1865)  10  Minn.  881,  Gil.  260.  This 
was  an  action  to  enforce  a  trust  inter 
vivos  by  a  conveyance  of  real  estate 
to  the  plaintiff  unincorpovated  **Ger- 
man  Land  Association,''  which  had 
been  formed  for  the  purpose  of  secur- 
ing to  its  members,  homesteads  upon 
public  land  in  the  Northwest.  The 
deed  in  question  was  to  named  persons 
in  trust  for  the  ^'German  Land  Asso- 
ciation," and  ''for  the  use  and  benefit 
of  the  several  members  thereof,  ac- 
cording to  their  respective  interests," 
as  the  same  might  thereafter  be 
determined  by  division  or  otherwise. 
The  court  said  that  the  association  it- 
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self  had  no  capacity  to  take  or  hold 
real  estate,  that  a  grant  to  such  an  as- 
sociation  eo   nomine  would  pass   no 
legal  title,  and  then  held  that,  even 
though  the  deed  was  to  trustees  for 
the  association,  equity  could  not  en- 
force  the   trust   because,    since   the 
members  of  the  association  were  not 
named,  it  was  too  uncertain  as  to  the 
beneficiaries.     Wilson,   Ch.   J.,   said: 
"Courts  of  equity  carry  trusts  into  ef- 
fect only  when  they  are  of  a  certain 
and  definite  character.    If,  therefore,  a 
trust  is  clearly  created  in  a  party,  but 
the  terms  by  which  it  is  created  are 
so  vague  and  indefinite  that  courts  of 
equity  cannot  clearly  ascertain  either 
the  objects  or  the  persons  who  are  to 
take  them,  the  trust  will  be  held  en- 
tirely to  fail.     .    •    .     The  German 
Land  Association  was  not  by  the  law 
invested    with    any    legal    existence, 
and  the  trust  deed  gives  no  intimation 
as  to  who  the  persons  were,  associated 
under   that    name.      The    deed    was, 
therefore,  void."    In  connection  with 
this  decision  it  is  worthy  of  note  that 
the  court  applied  reasoning  usual  in 
connection  with  deeds  to  associations 
themselves,  where  the  question  is  the 
validity  as  affected  by  uncertainty  of 
beneficiary;  and  that  the  association, 
perhaps,  should  be  regardied  as  an  as- 
sociation formed  for  other  than  pecun- 
iary profit.    It  is  also  of  interest  that 
Sears,  in  his  valuable  book  on  "Trust 
Estates     as     Business     Companies," 
points  out,  on  page  15,  that  "this  case, 
however,  seems  to  confirm,  by'its  very 
exception,  claim  for  the  legality  of  es- 
tablishing a  trust  as  to  any  number  of 
persons  in  their  own  interest,  if  the 
proper    indicia   for   identification    of 
beneficiaries  appear." 

And  in  Van  Sandau  v.  Moore  (1826) 
1  Russ.  441,  38  Eng.  Reprint,  171,  4  L. 
J.  Ch.  177,  25  Revised  Rep.  101,  re- 
versing (1826)  2  Sim.  &  Stu.  509,  57 
Eng.  Reprint,  440,  Lord  Eldon,  in  the 
course  of  a  review  of  the  history  of 
joint  stock  associations,  seems  to  have 
been  of  the  opinion  that  such  asso- 
ciations were  illegal  in  the  absence  of 
statutory  creation  or  regulation  giving 
effect  to  legal  proceedings  in  which 
they  were  parties.  For  instance,  he 
implied  that  when  such  an  association 


had  a  great  many  members,  the  juris- 
diction of  the  court  ought  ,not  to  be 
employed  because  it  could  not  give 
justice  by  attending  to  all  the  neces- 
sary parties^  and  consequently  that 
the  members  of  such  an  association 
could  neither  effectually  demand  what 
they  had  to  demand,  nor  be  effectually 
sued  for  that  for  which  they  were  li- 
able, one  shareholder  not  being  al- 
lowed to  either  sue  or  be  sued  so  as 
to  bind  other  shareholders  not  actual- 
ly made  parties.  However,  as  else- 
where shown.  Lord  Eldon's  opinion 
does  not  represent  the  true  status  of 
the  law  of  England. 

Of  course  if  a  company  or  associa- 
tion organized  as  a  business  trust  con- 
flicts with  a  statute  regulating  such 
enterprises,  it  is  an  illegal  association. 
Such  a  statute  was  the*  English  Com- 
panies Act  of  1862  (25  &  26  Vict.  chap. 
89)   which'  provided  in  §  4  that  "no 
company,  association,  or  partnership 
consisting  of  more  than  twenty  per- 
sons shall  be  formed    .    .    .    for  the 
purpose  of  carrying  on  any  other  busi- 
ness [than  banking]  that  has  for  its 
object,  the  acquisition  of  gain  by  the 
company,  association,  or  partnership, 
or  by  the  individual  members  thereof, 
unless  it  is  registered''  under  the  act. 
An  organization  falling  within  a  stat- 
ute of  this  character  is  illustrated  by 
the  case  of  Re  Thomas  (1885)  L.  R.  14 
Q.  B.  Div.  (Eng.)  879,  54  L.  J.  Q.  B. 
N.  S.  886,  51  L.  T.  N.  S.  602,  33  Week. 
Rep.   583,  wherein   it  was  held  that 
an   unincorporated   and   unregistered 
building  and  loan  association  was  an 
illegal  organization  from  the  time  it 
acquired  more  than  twenty  members, 
within  §  4  of  the  Companies  Act  of 
1862  (25  &  26  Vict.  chap.  89),  although 
in  its  conception  it  comprised  less  than 
twenty  members.    And  again  in  Smith 
V.  Anderson  (1880)  L.  R.  15  Ch.  Div. 
(Eng.)  247,  50  L.  J.  Ch.  N.  S.  247,  43 
L.  T.  N.  S.  329,  29  Week.  Rep.  21,  the 
Master  of  the  Rolls  held  that  the  "Sub- 
marine Cables  Trust,"  which  had  been 
formed  by  a  deed  providing  for  the 
purchase  by  trustees  of  shares  of  the 
stock  of  several  submarine  telegraph 
companies  with  money  furnished  by 
subscribers  for  the  trust  certificates, 
was  a  company  or  association  formed 
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for  the  purpose  of  carrying  on  a  busi- 
ness for  gain  within  the  meaning  of 
the  Companies  Act  and  therefore  il- 
legal, since  it  had  over  twenty  mem- 
bers. This  judgment,  however,  was 
reversed  by  the  court  of  appeal  on 
the  theory  that,  since  the  certificate 
holders  retained  no  control  over  the 
trustees,  they  were  not  really  associat- 
ed in  the  business,  and,  therefore,  that 
the  association  was  a  pure  trust  rather 
than  a  company,  association,  or  part- 
nership, so  that  it  did  not  have  to  be 
registered  under  the  act.  (For  a 
further  treatment  of  the  question  of 
the  difference  between  pure  business 
trusts  and  trusts  in  the  nature  of  a 
partnership  or  joint  stock  company, 
see  infra.  III.  b,  1.) 

b.  Capital  stock  or  shares;  effect  of 
transferability. 

It  has  been  in  effect  declared  that 
the  mere  fact  that  an  association  or 
partnership  in  the  form  of  a  trust  has 
shares  and  capital  stock  does  not  ren- 
der it  illegal  at  common  law.  Phillips 
V.  Blatchford  (1884)  137  Mass.  510; 
Howe  V.  Morse  (1899)  174  Mass.  491, 
55  N.  E.  213;  Garrard  v.  Hardy  (1843) 

5  Mann.  &  G.  471,  134  Eng.  Reprint, 
648,  1  Dowl.  &  L.  51,  12  L.  J.  C.  P. 
N.  S.  205,  6  Scott,  N.  R.  450,  7  Jur.  200; 
Harrison  v.  Heathorn  (1843)  6  Mann. 

6  G.  81,  134  Eng.  Reprint,  817,  12  L. 
J.  C.  P.  N.  S.  282,  6  Scott,  N.  R.  735; 
Re  Mexican  &  South  American  Co. 
(1859)  27  Beav.  474,  54  Eng.  Reprint, 
188,  28  L.  J.  Ch.  N.  S.  631,  5  Jur. 
(N.  S.)  615,  7  Week.  Rep.  509,  affirmed 
in  (1859)  4  DeG.  &  J.  320,  45  Eng. 
Reprint,  124,  6  Jur.  (N.  S.)  719. 
And  it  has  been  said  that  this  is 
especially  true  if  the  organization  does 
not  attempt  to  act  as  a  corporation. 
Re  Mexican  &  South  American  Co. 
(Eng.)  supra.  And  in  fact  it  seems 
to  be  fairly  well  settled  that  joint  stock 
companies  not  sanctioned  by  affirma- 
tive legislative  action,  but  existing 
purely  as  common-law  organizations 
and  which  are  in  character  merely 
business  trusts,  are  generally  valid. 
The  following  cases  support  this  rule: 
Spotswood  V.  Morris  (1906)  12  Idaho, 
360,  6  L.R.A.(N.S.)  665,  85  Pac.  1094 
(holding  that  the  joint  stock  associa- 
tion under  consideration  was  "clearly 


legal  under  the  common  law'O ;  Phil- 
lips V.  Blatchford  (1884)  137  Mass. 
610  (holding  that  the  Act  of  6  (ko. 
I.  chap.  18,  known  as  "The  Bubble 
Act,"  and  restraining  the  formation  of 
common-law  joint  stock  companies, 
has  not  been  adopted  in  this  country) ; 
Walbum  v.  Ingilby  (1832)  1  Myl.  &K 
61,  89  Eng.  Reprint,  604,  8  L.  J.  Ch. 
N.  S.  21,  Coop.  t.  Brougham,  270 
(holding  joint  stock  companies  valid 
at  common  law).  In  Spotswood  v. 
Morris  (Idaho)  supra,  it  was  held  that 
a  joint  stock  company  voluntarily  or- 
ganized to  deal  in  real  estate,  and 
which  derived  no  rights  or  powers 
from  any  statute,  was  not  violative  of 
a  constitutional  provision  that  joint 
stock  companies  shall  not  exercise  any 
of  the  powers  or  privileges  of  cor- 
porations not  possessed  by  individuals 
or  partnerships,  since  "to  possess  or 
exercise  powers  or  privileges  of  cor- 
porations requires  a  sovereign  grant, 
— a  franchise  which  said  association 
has  not  and  does  not  profess  to  pos- 
sess." 

And  it  has  been  expressly  held  that 
Massachusetts  business  trusts  are  not 
rendered  illegal  because  intended  to 
avoid  having  a  paid-up  capital,  which 
would  be  xjecessary  if  a  corporation 
were  formed,  and  to  escape  taxation. 
Phillips  V.  Blatchford  (Mass.)  supra. 
Holmes,  J.,  said  that  "an  association 
does  not  become  illegal  simply  be- 
cause another  very  like  it  is  taxed. 
We  perceive  no  wrong  to  the  public, 
and  as  to  the  shareholders,  if  they 
choose  to  purchase  stock  in  a  partner- 
ship with  unlimited  personal  liabilityr 
it  is  their  own  lookout." 

Nor,  it  has  been  held,  is  the  trust 
character  of  a  so-called  "Massachu- 
setts real  estate  trust"  affected  by  the 
fact  that  the  parties  to  the  agreement 
were  to  acquire  a  beneficial  interest 
in  proportion  to  the  amount  contribut- 
ed by  each,  and  that  no  provision  was 
made  for  muniments  of  title.  Mallory 
V.  Russell  (1887)  71  Iowa,  63,  60  Am. 
Rep.  776,  32  N.  W.  102. 

And  the  fact  that  a  joint  stock  com- 
pany in  the  nature  of  a  trust  associa- 
tion raises  and  has  '^transferable** 
stock  has  been  held  not  to  render  the 
association  a  nuisance  at  common  law. 
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Garrard  v.  Hardey  1[1843)  5  Mann.  & 
6.  471,  134  Eng«  Reprint,  648,  1  DowL 
&  L.  51, 12  L,  J.  C.  P.  N.  S.  205,  6  Scott, 
N.  R.  450,  7  Jur.  200;  Harrison  v. 
Heathom  (1843)  6  Mann.  &  G.  81,  134 
Eng.  Reprint,  817,  12  L.  J.  C.  P.  N.  S. 
282,  6  Scott,  N.  R.  735;  Re  Mexican  & 
South  American  Co.  (1859)  27  Beav. 
474,  54  Eng.  Reprint,  188,  28  L.  J.  Ch. 
N.  S.  631,  5  Jur.  (N.  S.)  615,  7  Week. 
Rep.  509,  affirmed  in  (1859)  4  DeG.  & 
J.  320,  45  Eng.  Reprint,  124,  5  Jur. 
(N.  S.)  779.  In  Garrard  v.  Hardey 
(Eng.)  supra,  it  was  held  that  the 
formation  of  a  joint  stock  company 
or  partnership  in  the  nature  of  a  trust, 
and  the  raising  and  transferring  of 
stock  therein,  did  not  render  the  com- 
pany an  illegal  one.  In  this  case  it 
was  alleged  that  the  defendant  and 
others  did  illegally  associate  them- 
selves together  in  an  illegal  under- 
taking tending  to  the  common  nui- 
sance, prejudice,  and  inconvenience  of 
tiie  Queen's  subjects  in  trade  and  com- 
merce, in  that  they  did  act  as  a  cor- 
porate body  and  pretend  to  be  a  trad- 
ing corporation  and  did  pretend  to  raise 
and  transfer  stock  in  such  company 
without  legal  authority  by  act  of 
Parliament,  charter  from  the  Crown, 
or  letters  patent  under  the  great  seal 
or  by  any  legal  authority  whatever; 
but  Tindal,  Ch.  J.,  held  otherwise.  He 
said:  ''The  raising  and  transferring 
of  stock  in  a  company  cannot  be  held, 
in  itself,  an  offense  at  common  law; 
such  species  of  property  was  altogeth- 
er unknown  to  the  law  in  ancient 
times;  ...  we  find  no  authority 
for  holding  that  an  allegation  that  the 
parties  raised  and  transferred  stock  is 
simply,  and  per  se,  without  any  state- 
ment of  the  mode  by  which  it  injures 
or  defrauds  the  public,  an  indictable 
offense  at  common  law.  And,  laying 
that  allegation  out  of  the  way,  the 
plea  really  states  no  more,  in  sub- 
stance, than  that  the  plaintiff  and  the 
defendant  'and  other  persons'  (which 
allegation  would  be  satisfied  if  there 
were  two  only  in  addition  to  them- 
selves), pretended  to  act  as  a  trading 
corporation,  under  the  name  and  style 
of  The  Limerick  Marble  &  Stone  Com- 
pany/ The  plea  states  no  illegal  mode 
or  means  by  which  they  pretended  to 


act  as  a  company,  as,  by  usurping  a 
common  seal,  or  the  like ;  nothing  more 
is  stated  than  their  assuming  the  style 
and  firm  of  a  company." 

So,  it  has  been  held  that  partner- 
ships organized  in  the  form  of  busi- 
ness trusts  are  not  rendered  illegal  by 
the  fact  that  their  capital  is  divided 
into  "transferable"  shares.  Phillips 
V.  Blatchford  (1884)  137  Mass.  510; 
Howe  V.  Morse  (1899)  174  Mass.  491, 
55  N.  E.  213;  Re  Mexican  &  South 
American  Co.  (1859)  27  Beav.  474,  54 
Eng.  Reprint,  188,  28  L.  J.  Ch.  N.  S. 
631,  5  Jur.  N.  S.  615,  7  Week.  Rep.  509, 
affirmed  in  (1859)  4  DeG.  &  J.  320,  45 
Eng.  Reprint,  124,  5  Jur.  N.  S.  779. 
And  see  Hoadley  v.  Essex  County 
(1870)  105  Mass.  619;  Whitman  v. 
Porter  (1871)  107  Mass.  522;  Ricker 
V.  American  Loan  &  T.  Co.  (1885)  140 
Mass.  346,  5  N.  E.  284;  Williams  v. 
Boston  (1911)  208  Mass.  497,  94  N.  E. 
808;  Williams  v.  Milton  (1913)  215 
Mass.  1,  102  N.  E.  355,  followed  and 
relied  upon  in  Foster  v.  Boston  (1913) 
215  Mass.  31,  102  N.  E.  359 ;  and  Frost 
v.  Thompson  (1914)  219  Mass.  360, 106 
N.  E.  1009.  In  Re  Mexican  &  South 
American  Co.  27  Beav.  474,  54  Eng. 
Reprint,  188,  28  L.  J.  Ch.  N.  S.  631,  5 
Jur.  N.  S.  615,  7  Week.  Rep.  509,  af- 
firmed in  (1859)  4  De  6.  &  J.  320,  45 
Eng.  Reprint,  124,  5  Jur.  N.  S.  779, 
supra,  the  Master  of  the  Rolls  said: 
"The  other  ground  [of  alleged  illegal- 
ity] is,  that  there  is  an  indefinite  as- 
signment of  shares.  I  have  listened  in 
vain  for  any  case,  or,  indeed  for  the 
statement  of  any.  principle,  whereby 
at  common  law,  and  independent  of 
any  statute,  a  partnership  between 
persons  who  agree  among  themselves 
that  their  shares  shall  be  legally  as- 
signable in  perpetuum,  or  indefinite- 
ly assignable,  is  absolutely  void  and 
illegal.  I  find  no  case  which  deter- 
mines it,  and  no  principle  on  which  it 
can  rest,  nor  am  I  able  to  conjecture 
why  such  an  association  should  be 
void  at  common  law.  It  does  not  ap- 
pear to  me  to  oifend  against  society, 
or  to  injure  any  class  of  individuals.'' 

o.  Provisions  UniiUng  lidhitUy. 

Under  an  unincorporated  business 
trust  of  the  character  under  consid- 
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eration  it  has  been  held  that  the 
trustees  may  lawfully  be  so  limited  by 
the  agreement  as  to  incurring  indebt- 
edness as  not  to  bind  the  beneficiaries 
personally.  Thus,  in  Bank  of  Topeka 
V.  Eaton  (1901)  100  Fed.  8,  affirmed 
without  opinion  in  (1901)  47  C.  C.  A, 
140,  107  Fed.  1003,  where  the  articles 
of  association  provided  that  any  debt 
incurred  by  the  trustees  for  the  asso- 
ciation should  be  a  lien  upon  the  trust 
property,  but  that  they  had  no  power 
to  bind  the  shareholders  personally, 
it  was  held  that  one  who  took  a  note 
from  the  trustees  containing  an  ex- 
press statement  that  it  was  given  un- 
der the  articles  of  association,  and  not 
otherwise,  would  be  limited  to  a  pro- 
ceeding against  the  trust  property  so 
that  he  could  not  maintain  an  action 
against  the  shareholders  individually. 
And  that  a  provision  exempting  the 
stock  or  certificate  holders  from  per- 
sonal liability  for  debts  does  not  pre- 
vent the  trust  being  classified  as  a 
partnership,  see  Williams  v.  Boston 
(1911)  208  Masa.  497,  94  N.  E.  808. 

And  the  fact  that  the  liability  of 
each  member  is  expressly  limited  to 
his  share  has  been  held  not  enough 
to  make  a  joint  stock  company  in  its 
nature  a  business  trust,  illegal.  Wal- 
burn  V.  Ingilby  (1832)  1  Myl.  &  K. 
61,  39  Eng.  Reprint,  604.  In  this  con- 
nection Lord  Chancellor  Brougham 
said:  '*The  clause  intimating  that 
each  subscriber  is  only  to  be  liable 
to  the  extent  of  his  share  is  not 
enough  to  make  the  association  illegal ; 
such  a  regulation  is  wholly  nugatory, 
indeed,  as  between  the  company  and 
strangers,  and  can  serve  na  purpose 
whatever,  unless  to  give  notice.  In 
that  light  it  is  not  to  be  viewed  as 
criminal  or  as  a  means  of  deception; 
for  the  publicity  of  it  may  tend  to  in- 
form such  as  deal  with  the  company, 
and  a  proof  of  that  publicity  in  the 
neighborhood  of  parties  so  dealing 
might  go  to  fix  them  with  notice.  For 
any  other  purpose,  for  the  purpose  of 
restricting  the  liability  of  the  share- 
holders, it  would  plainly  be  of  no 
avail;  and  whosoever  became  a  sub- 
scriber upon  the  faith  of  the  restrict- 
ing clause,  or  of  the  limited  respon- 
sibility which  that  holds  out,  would 


have  himself  to  blame,  and  be  the 
victim  of  his  ignorance  of  the  known 
law  of  the  land." 

And  the  trustees  may  themselves 
avoid  personal  liability  on  any  con- 
tract entered  into  by  them  by  express 
provision  to  that  effect.  For  instance, 
in  Shoe  &  Leather  Nat.  Bank  v.  Dix 
(1877)  123  Mass.  148,  the  trustees  of 
a  common-law  land  association  w&re 
held  to  have  avoided  personal  liability 
on  a  note  given  for  a  trust  purpose 
by  virtue  of  the  provision,  "We  as 
trustees,  but  not  individually,  promise 
to  pay,"  etc.  Again,  in  Hussey  ▼. 
Arnold  (1904)  185  Mass.  202,  70  N.  E. 
87,  where  the  trustees  of  a  business 
trust  made  a  contract  which  by  its 
terms  was  enforceable  only  against 
the  trust  property,  it  was  held  that 
the  trustees  incurred  no  personal  lia- 
bility on  the  contract  and,  therefore, 
that  an  attachment  in  an  action  on  the 
contract  brought  against  the  trustees 
personally  created  no  enforceable  lien. 

d.  Am  affected  l^y  rule  €^fainst  perpetu- 

iUes. 

It  has  been  held  that  the  rule 
against  perpetuities  is  not  violated  by 
a  business  trust  organized  for  an  in- 
definite term,  at  least  where  the  trust 
real  estate  was  to  be  conveyed  to  the 
trustees  to  be  held  by  them  until  tiiey 
exercised  their  discretion  to  sell  the 
same.  Hart  v.  Seymour  (1893)  147  III 
598,  35  N.  E.  246.  This  was  upon  the 
theory  that  such  a  conveyance  to  the 
trustees  to  be  disposed  of  at  any  time 
they  saw  fit  did  not  cause  any  suspen- 
sion of  the  power  of  alienation,  with- 
out which  there  can,  of  course,  be  no 
violation  of  the  rule  against  perpetui- 
ties. 

And  in  Howe  v.  Morse  (1899)  174 
Mass.  491,  55  N.  E.  213,  in  holding 
that  a  common-law  building  associa- 
tion trust  was  not  illegal  merely  be- 
cause no  termination  of  the  trust  or 
sale  of  the  corpus  thereof  would  neces- 
sarily occur  within  the  period  of  a 
life  or  lives  in  being  at  the  time  of  the 
creation  of  the  trust  and  twenty-one 
years,  or  because  the  certificate  hold- 
ers could  not  have  partition  of  the 
land  or  compel  its  sale  except  by  a 
three-fourths  vote,  so  that  there  was 
an  illegal  restraint  upon   alienation. 
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the  court  said:  "The  substance  of  the 
situation  is  that  the  shareholders  for 
the  time  being  have  the  whole  equit* 
able  estate  in  the  corpus  of  the  trust, 
and  can  at  all  times  sell  and  transfer 
their  equitable  estates  at  their  own 
pleasure;  and  the  trustees  hold  the 
legal  title  in  fee  in  trust  to  do  with 
the  land  whatever  may  be  required  by 
the  owners  of  the  equitable  estate, 
which  owners  have  full  capacity,  at 
all  times  and  at  their  own  option,  to 
require  a  sale  of  the  land  discharged 
of  the  trust,  or  the  immediate  termi- 
nation of  the  trust  after  a  period  of  five 
years  and  a  few  days,  the  owners  of 
the  equitable  estate  being  a  voluntary 
association^  the  beneficial  interests  in 
which  are  represented  by  shares,  and 
the  association  acting  by  vote  of  the 
shareholders.  That  the  directions  of 
the  association  to  the  trustees  are  to 
he  given  by  three-fourths  votes,  rather 
than  by  majority  votes,  is  immaterial, 
since  it  cannot  be  said  that  one  is 
more  improbable  than  the  other;  ei- 
ther is  a  reasonable  way  of  declaring 
the  will  of  the  association,  and  there  is 
Bo  provision  that  a  vote  to  sell  or  to 
end  the  trust  must  be  passed  within 
any  stated  period,  or  at  all.  Such  a 
trast  for  the  convenience  of  an  unin* 
corporated  association  in  renting  and 
selling  land,  under  which  the  land  is 
held  for  no  other  purpose,  and  where 
the  income  is  not  accumulated  but  is 
distributed  as  it  accrues,  and  where 
the  land  is  to  be  sold  free  of  trusts  at 
the  will  of  the  association,  and  where 
the  whole  equitable  interest  in  the 
trast  is  at  every  moment  vested  abso- 
lutely in  those  who  at  that  moment  are 
shareholders,  and  never  can  become 
vested  in  any  other  person  save  by 
act  of  the  absolute  owners  or  by  op- 
eration of  law  upon  their  properly, 
and  not  by  force  of  any  limitation  con- 
tained in  the  deed  of  trust,  the  equit- 
able interests  so  vested  being  also 
constantly  vendible  by  their  several 
owners'  without  let  or  hindrance,  as 
well  as  subject  to  their  debts  and  pass- 
ing like  other  property  upon  death  by 
virtue,  not  of  the  deed  of  trust,  but  of 
the  general  laws  governing  the  disposi- 
tion of  the  property  of  decedents, — 
withdraws    no    property    from    com- 


merce, and  is  not  within  the  reason  or 
the  terms  of  what  is  called  the 
rule  against  perpettrities/  The  trust 
involves  no  future  limitations,  no  re- 
straint upon  alienation,-  and  no  accu- 
mulation either  of  income  or  of  prin- 
cipal.' 


M 


///.  JPurpdse  and  legal  nature, 

a.  Purposes  for  which  business  trust  may 

he  formed. 

There  seems  to  be  no  doubt  that  in 
jurisdictions  where  common-law  busi- 
ness trusts  may  be  formed  at  all,  there 
is  no  limitation  upon  the  purpose  or 
object  for  which  such  a  trust  may  be 
created,  provided,  of  course,  that  the 
same  is  ordinarily  legitimate  and  law- 
ful. In  fact  such  trusts  have  been 
formed  to  deal  in  various  ways  with 
both  real  and  personal  property. 

Illustrative  of  the  purposes  for 
which  common-law  real  estate  trusts 
have  been  formed  may  be  mentioned 
business  trusts  formed  for  the  purpose 
of  buying  and  selling  land  (Glagett  v. 
Kilboume  (1861)  1  Black  (U.  S.)  346, 
17  L.  ed.  213 ;  Bank  of  Topeka  v.  Eaton 
(1901)  100  Fed.  8,  affirmed  without 
opinion  in  (1901)  47  C.  C.  A.  140,  107 
Fed.  1003;  Spotswood  v.  Morris  (1906) 
12  Idaho,  860,  6  L.R.A.(N.S.)  665,  85 
Pac.  1094;  Mallory  v.  Russell  (1887) 
71  Iowa,  63,  60  Am.  St.  Rep.  776,  32  N. 
W.  103;  Peabody  v.  Treasurer  (1913) 
215  Mass.  129,  102  N.  E.  435) ;  pur- 
chasing, improving,  holding,  and  sell- 
ing lands  and  buildings  <Eliot  v.  Free- 
man (1911)  220  U.  &  178,  55  L.  ed. 
424,  31  Sup.  Ct.  Rep.  360) ;  purchasing, 
improving,  and  managing  real  estate 
for  gain  (Williams  v.  Boston  (1911) 
208  Mass.  497,  94  N.  £.  808 ;  Ward  v. 
Davis  (1850)  3  Sandf.  (N.  Y.)  502) ; 
holding,  managing,  improving,  selling, 
and  leasing  real  estate  (Bartlett  v. 
Gill  (1915)  221  Fed.  476,  affirmed  in 
a915)  140  C.  C.  A.  405,  224  Fed.  927)  ; 
purchasing^  selling,  managing,  and 
care,  etc.,  of  fruit-bearing  lands 
(Frost  V.  Thompson  (1914)  219  Mass. 
360,  106  N.  E.  1009) ;  holding,  main- 
taining, and  acquiring  lands,  water 
power,  paper  manufacturing  plants^ 
tenements,  etc.,  operating  such  plants, 
etc.,  with  the  power  of  owners,  and 
finally  converting  the  same  into  money 
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and  distributing  the  proceeds  among 
the  beneficiaries  (Crocker  v.  Malley 
(1919)  249  U.  S.  223,  63  L.  ed.  573,  2 
A.L.R.  1601,  39  Sup.  Ct.  Rep.  270); 
purchasing  a  certain  real  estate  mort- 
gage, etc.  (Pittsburg  Wagon  Works' 
Estate  (1903)  204  Pa.  432,  54  Atl. 
316) ;  formed  to  conduct  a  land  or 
building  association  (Hart  v.  Seymour 
(1893)  147  111.  598,  35  N.  E.  246;  Shoe 
&  Leather  Nat.  Bank  v.  Dix  (1877)  123 
Mass.  148,  25  Am.  Rep.  49;  Howe  v. 
Morse  (1899)  174  Mass.  491,  55  N.  E. 
213;  King  v.  Townshend  (1894>)  141 
N.  Y.  358,  36  N.  E.  513 ;  Ward  v.  Davis 
(1850)  3  Sandf.  (N.  Y.)  502;  Willis  v. 
Greiner  (1894)  —  Tex.  Civ.  App.  — ,  26 
S.  W.  858) ;  although  a  national  bank 
cannot  legally  become  a  member  of 
such  a  trust  association  (Merchants' 
Nat.  Bank  v.  Wehrmann  (1903)  69 
Ohio  St.  160,  68  N.  E.  1004) ;  to  con- 
duct a  department  store  trust  for  the 
purpose  of  purchasing  and  holding 
certain  land  and  erecting  a  building 
thereon  suitable  for  a  department 
stol-e  (Eliot  v.  Freeman  (1911)  220 
U.  S.  178,  55  L.  ed.  424,  31  Sup.  Ct. 
Rep.  360) ;  as  well  as  for  general  in- 
vestment, management,  and  use  of  real 
estate  and  to  deal  in  stocks,  bonds,  and 
other  similar  securities  (Hussey  v. 
Arnold  (1904)  185  Mass.  202,  70  N.  E. 
87).  In  Re  Associated  Trust  (1914) 
222  Fed.  1012,  the  organization  in 
question  was  merely  designated  as  a 
"Massachusetts  real  estate  trust," 
without  setting  out  the  specific  pur- 
pose of  the  association.  And  in  Kin- 
ney V.  Treasurer  (Kinney  v.  Stevens) 
(1911)  207  Mass.  368,  35  L.R.A.(N.S.) 
784,  98  N.  E.  586,  Ann.  Cas.  1912A, 
902,  and  Kennedy  v.  Hodges  (1913) 
215  Mass.  112,  102  N.  E.  482,  Massa- 
chusetts real  estate  trusts  formed  for 
unspecified  purposes  were  also  under 
consideration. 

And  business  trusts  other  than  th» 
ordinary  conmion-law  real  estate 
trusts  have  been  formed  and  seeming- 
ly are  regarded  by  the  courts  as  valid. 
Illustrative  of  this  class  are  the  manu- 
facturing companies  organized  in  the 
form  of  common-law  trusts  which 
were  under  consideration  in  Malley 
v.  BowDiTCH  (reported  herewith)  ante, 
€08;  Hoadley  v.  Essex  County  (1870) 


105    Mass.    619;    Gleason   v.    McKay 
(1883)  134  Mass.  419;  and  Phillips  v. 
Blatchford  (1884)  187  Mass.  510;  the 
trust  organized  for  the   purpose  of 
disposing    of    certain   patent    rights 
which  was  involved  in  Smith  v.  Moore 
(1880)  129  Mass.  222;  the  trust  formed 
in  Mayo  v.  Moritz  (1890)   151  Mass. 
481,  24  N.  E.  1083,  for  the  purpose  of 
procuring  patents  on  a  certain  inven- 
tion, disposal  thereof  and  distribution 
of  the  proceeds  among  the  script  hold- 
ers ;  a  collective  body  voluntarily  asso- 
ciated and  not  of  statutory  origin  for 
the  purpose  of  carrying  on  an  express 
business  and  known  as  the  "Adams 
Express  Company,"  which  was  treated 
in  Hoey  v.  Coleman    (1891)   46  Fed. 
221,  and  Gregg  v.  Sanford  (1895)  12 
C.  C.  A.  525,  28  U.  S.  App.  313,  65 
Fed.  151 ;  the  voluntary  trust  associa- 
tion dealt  with  in  Whitman  v.  Porter 
(1871)  107  Mass.  522,  which  had  been 
formed  for  the  purpose  of  purchasing 
and  running  a  ferryboat;  the  ''Wil* 
liamsburgh  &  New  York  Union  Ferry 
Association,"  which  was   before  the 
court  in  Cross  v.  Jackson  (1848)  5  Hill 
(N.  Y.)  478;  the  voluntary  trust  asso- 
ciation formed  for  the  purpose  of  boy'* 
ing,  selling,  and  leasing  railroad  roll- 
ing stock,  sometimes  familiarly  called 
the  ''Car  Trust,'*  which  was  construed 
in  Ricker  v.  American  Loan  A  T.  Go. 
(1885)  140  Mass.  346,  5  N.  E.  284;  the 
iarust  to  deal  in  stocks,  bonds,  secur- 
ities, etc.,  and  known  as  the  "Boston 
Personal    Property    Trust,"    consid- 
ered  in    Williams   v.   Milton    (1913) 
215  Mass.  1,  102  N.  E.  355;  a  simi- 
lar   trust    known    as    the    ''(Seneral 
Investment    Trust,"    which   was    un- 
der consideration  in  Foster  v.  Bos- 
ton  (1913)   215  Mass.  31,  102  N.  E. 
359;   a  voluntary  conmion-law  trust 
to   acquire  and   hold   shares   of   the 
capital  stock  and  securities  of  street 
railway  and  other  companies  for  the 
benefit  of  the  members,  as  in  Gard- 
iner V.  Gardiner  (1912)  212  Mass.  508, 
99  N.  E.  171  (but  that  in  New  York 
and  Ohio  there  can  be  no  partnership 
of  separate  and  independent  corpora- 
tions, whether  directly  or  indirectly, 
through  the  medium  of  a  trust,  see 
People  V.  North  River  Sugar  Ref.  Co. 
(1890)  121  N.  Y.  582,  9  L.R.A.  33,  18 
Am.  St.  Rep.  843,  24  N.  E.  834,  which 
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involved  what  is  known  as  the  original 
"Sugar  Trust/'  and  State  ex  rel.  Wat* 
son  V.  Standard  Oil  Co.  (1892)  49  Ohio 
St  137,  15  L.R.A.  145,  34  Am.  St.  Rep. 
541,  30  N.  E.  279,  which  had  the  orig- 
inal "Standard  Oil  Trust"  under  con* 
sideration,  and  in  both  of  which  the 
decision  was  upon  the  theory  that  par- 
ticipation in  such  a  combination  was 
inconsistent  with  the  characters  of 
the  participants  as  incorporations)  ;  a 
trust  to  carry  on  a  general  mercantile 
business  as  is  illustrated  by  Connally 
V.  Lyons  (1891)  82  Tex.  664,  27  Am. 
St.  Rep.  935,  18  S.  W.  799 ;  a  trust  to 
hold,  manage,  and  control  a  business 
building  under  a  certain  lease  thereof, 
as  in  Falardeau  v.  Boston  Art  Stu- 
dents' Asso.  (1903)  182  Mass.  405,  65 
N.  E.  797;  a  joint  stock  company  in  the 
nature  of  a  trust  to  work  mines  of 
gold,  silver,  and  other  metals,  as  in 
Walbum  v.  Ingilby  (1882)  1  Myl.  &  K. 
61,  39  Eng.  Reprint,  604,  3  L.  J.  Ch.  N. 
S.  21,  Coop.  t.  Brougham,  270;  a  part- 
nership or  joint  stock  company  to 
work  gold  mines  under  the  title  '^An- 
glo-American Gold  Company  Mining 
Association,"  as  in  Harrison  v.  Hea- 
thorn  (1843)  6  Mann.  &  G.  81, 134  Eng. 
Reprint,  817,  12  L.  J.  C.  P.  N.  S.  282, 
6  Scott,  N.  R.  735;  the  trading  com- 
pany known  as  "The  Limerick  Marble 
&  Stone  Company,"  involved  in  Gar- 
rard V.  Hardey  (1843)  5  Mann.  &  G. 
471,  134  Eng.  Reprint,  648,  1  Dowl.  & 
L  51,  12  L.  J.  C.  P.  N.  S.  205,  6  Scott, 
X.  R.  450,  7  Jur.  200;  and  the  trading 
company  or  partnership  known  as 
"The  London  Conveyance  Company," 
which  was  considered  in  Inderwick  v. 
Snell  (1850)  2  Macn.  &  G.  216,  42  Eng. 
Reprint,  83,  2  Hall  &  Tw.  412,  19  L.  J. 
Ch.  N.  S.  542,  14  Jur.  727. 

b.  XjCgal  nature  of  organization* 

1,  In  general. 

With  reference  to  the  legal  charac- 
ter of  trusts  in  the  nature  of  voluntary 
unincorporated  business  organiza- 
tions, various  designations  have  been 
made. 

For  example,  a  business  trust  of 
the  general  character  under  consider- 
ation has  as  between  members  been 
referred  to  as  a  quasi  corporation. 
Hoey  V.  Coleman  (1891)  46  Fed.  221. 


And  in  a  number  of  instances  joint 
stock  companies  or  associations  have 
been  the  designation  made  by  the 
courts.  See  Clagett  v.  Kilboume 
(1861)  1  Black  (U.  S.)  346,  17  L.  ed. 
218;  Gregg  v.  Sanford  (1895)  12  C. 
C.  A.  525,  28  U.  S.  App.  313,  65  Fed, 
151;  Bank  of  Topeka  v.  Eaton  (1901) 
100  Fed.  8,  affirmed  without  opinion  in 
(1901)  47  C.  C.  A.  140,  107  Fed.  1003; 
Spotswood  V.  Morris  (1906)  12  Idaho, 
860,  6  L.R.A.(N.S.)  665,  85  Pac.  1094; 
Hart  V.  Seymour  (1893)  147  111.  698, 
35  N.  E.  246;  and  Walbum  v.  Ingilby 
(1832)  1  Myl.  &  K.  61,  39  Eng.  Reprint, 
604,  3  L.  J.  Ch.  N.  S.  21,  Coop.  t. 
Brougham,  270.  - 

And  business  trusts  have  been  re- 
ferred to  as  partnerships  where  the 
certificate  or  shareholders  retained 
control  over  the  trustees  and  have  had 
some  authority  as  to  the  conducting  of 
the  business.  See  Clagett  v.  Kilboume 
(U.  S.)  supra;  Spotswood  v.  Morris 
(1906)  12  Idaho,  360,  6  L.R.A.(N.S.> 
665,  85  Pac.  1094;  Hoadley  v.  Essex 
County  (1870)  105  Mass.  519  (holding 
that  the  fact  that  each  member  might 
sell  and  transfer  his  interest  and  thus 
introduce  a  new  partner,  though  un- 
usual, was  not  inconsistent  with  a  con- 
tract of  copartnership) ;  Whitman  v. 
Porter  (1871)  107  Mass.  522  (holding 
same  as  preceding  case) ;  Smith  v. 
Moore  (1880)  129  Mass.  222;  Gleason 
v.  McKay  (1883)  134  Mass.  419;  Phil- 
lips V.  Blatchford  (1884)  137  Mass. 
510;  Ricker  v.  American  Loan  &  T. 
Co.  (1885)  140  Mass.  346,  5  N.  E.  284; 
Howe  V.  Morse  (1899)  174  Mass.  491, 
55  N.  E.  213;  Williams  v.  Boston 
a911)  208  Mass.  497,  94  N.  E.  808 
(holding  same  as  Hoadley  v.  Essex 
County  (1870)  105  Mass.  519,  supra) ; 
Frost  V.  Thompson  (1914)  219  Mass. 
360,  106  N.  E.  1009  (same) ;  King  v. 
Townshend  (1894)  141  N.  Y.  358,  36 
N.  E.  513;  Inderwick  v.  Snell  X1850> 
2  Macn.  &  G.  216,  42  Eng.  Reprint,  83, 
2  Hall  &  Tw.  412, 19  L.  J.  Ch.  N.  S.  542, 
14  Jur.  727.  This  is  especially  true 
with  respect  to  third  persons.  Hoey 
v.  Coleman  (1891)  46  Fed.  221. 

So,  business  trusts  have  been  re- 
garded as  both  joint  stock  companies 
and  partnerships,  the  holders  of  the 
stock  in  joint  stock  companies  gener- 
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ally  being  regarded  as  partners  in 
fact.  Clagett  v.  Kilbourne  (1861)  1 
Black  (U.  S.)  346, 17  L.  ed.  213;  Spots- 
wood  V.  Morris  (1906)  12  Idaho,  360, 
6  L.R.A.(N.S.)  665,  85  Pac.  1094.  This 
rule  is  perhaps  subject  to  the  limita- 
tion that,  strictly  speaking,  any  mem- 
ber of  a  partnership  may  generally 
bind  the  firm  by  acts  in  the  course  of 
the  business,  whereas  in  joint  stock 
companies  the  management  of  the  af- 
fairs of  the  companies  may  be  intrust- 
ed to  ofiicers  or  trustees.  For  a  case 
which  discusses  this  particular  phase 
of  the  question  under  annotation,  see 
Willis  V.  Greiner  (1894)  —  Tex.  Civ. 
App.  — ,  26  S.  W.  858. 

And  where  the  beneficiaries  retain 
no.  control  over  the  trustee,  and  are 
not  in  fact  associated  in  the  actual 
carrying  on  of  the  business,  but  are 
limited  in  interest  to  having  the  trust 
administered  in  their  interest,  it  has 
been  held  that  it  should  be  regarded 
as  a  strict  or  pure  trust.  Crocker  v. 
Malley  (1919)  249  U.  S.  223,  63  L.  ed. 
573,  2  A.L.R.  1601,  39  Sup.  Ct.  Rep. 
270;  Mayo  v.  Moritz  (1890)  151  Mass. 
481,  24  N.  E.  1083;  Williams  v.  Milton 
(1913)  215  Mass.  1,  102  N.  E.  355; 
Foster  v.  Boston  (1913)  215  Mass.  31, 
102  N.  E.  359;  Connally  v.  Lyons 
(1891)  82  Tex.  664,  21  Am.  St.  Rep. 
935,  18  S.  W.  799;  Smith  v.  Anderson 
(1880)  L.  R.  15  Ch.  Div.  (Eng.)  247, 
50  L.  J.  Ch.  N.  S.  39,  43  L.  T.  N.  S.  329, 
29  Week.  Rep.  21. 

However,  for  many  purposes,  per- 
haps, it  is  not  technically  accurate  to 
describe  trusts  such  as  are  under  con- 
sideration in  this  annotation  either  as 
partnerships,  joint  stock  companies, 
or  strict  trustsi  This  is  illustrated  by 
some  of  the  cases  hereinafter  set  out 
and  quoted,  among  which  might  be 
specifically  mentioned,  Re  Associated 
Trust  (1914)  222  Fed.  1012  (infra, 
III.  b,  2).  In  fact  as  aptly  stated  by 
Wrightington  in  §  13  of  his  book  on 
Unincorporated  Associations,  some  of 
the  associations  organized  under  trust 
deeds  ''combine  the  elements  of  both 
partnership  and  trust,  while  others  are 
essentially  trusts,  and  not  partner- 
ships." Consequently  it  is  frequently 
a  difficult  problem  to  determine  wheth- 
er a  common-law  business  trust  for 


legal  purposes  is  of  partnership  char- 
acter or  is  to  be  regarded  as  a  pure 
trust.  Then,  of  course,  arises  the 
practical  question  as  to  what  distin- 
guishes a  business  trust  in  the  nature 
of  a  partnership  from  a  strict  trust 
formed  to  carry  on  a  business  enter- 
prise. 

Upon  the  latter  phase  of  the  general 
question  it  has  been  said  that  the  dis- 
tinction between  business  trusts  which 
are  regarded  as  partnerships  and 
those  which  are  regarded  as  ordinary 
trusts  turns  upon  the  provisions  of  the 
trust  agreement  or  declaration,  those 
trusts  where  the  shareholders  are 
given  substantial  control  of  the  man- 
agement of  the  trust  property  being 
regarded  as  partnerships,  and  those 
where  the  shareholders  have  no  such 
control  being  regarded  as  an  ordinary 
trust  the  same  as  the  usual  testamen- 
tary trust.  Re  Associated  Trust 
(Fed.)  supra.  To  the  same  effect  is 
Mayo  V.  Moritz  (1890)  151  Mass.  481, 
24  N.  E.  1083. 

And  in  Williams  v.  Milton  (1913) 
215  Mass.  1,  102  N.  E.  355,  the  court 
expressly  pointed  out  the  distinction 
between  the  two  classes  of  cases  by 
contrasting  Hoadley  v.  Essex  Coun^ 
(1870)  105  Mass.  519,  supra,  and  sim- 
ilar cases  with  Mayo  v.  Moritz  (Mass.) 
supra,  saying  that  ''in  the  former  cases 
the  certificate  holders  are  associated 
together  by  the  terms  of  the  'trust'  and 
are  the  principals,  whose  instructions 
are  to  be  obeyed  by  their  agent  [trus- 
tee], who,  for  their  convenience,  hold 
the  legal  title  to  their  property;  the 
property  is  their  property,  they  are 
the  masters ;  while  in  Mayo  v.  Moritz, 
on  the  other  hand,  there  is  no  associa- 
tion between  the  certificate  holders, 
the  property  is  the  property  of  the 
trustees  and  the  trustees  are  the  mas- 
ters. All  that  the  certificate  holders  in 
Mayo  V.  Moritz  had  was  a  right  to  have 
the  property  managed  by  the  trustees 
for  their  benefit.  They  had  no  right 
to  manage  it  themselves,  nor  to  in- 
struct the  trustees  how  to  manage  it 
for  them."  Applying  this  rule  it  was 
further  said:  "In  the  Boston  Personal 
Property  Trust  the  property  is  the 
property  of  the  trustees,  to  be  man- 
aged for  the  benefit  of  tiie  certificate 
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holders.  There  is  no  association  of  or 
amon^r  the  certificate  holders.  The 
rights  of  the  certificate  holders  are 
limited  to  each  receiving  his  share  of 
the  income  of  the  trust  investments 
daring  the  continuance  of  the  trust 
and  his  share  of  the  corpus  when  the 
trust  comes  to  an  end.  It  is  in  every 
respect  an  investment  trust,  and  noth- 
ing more." 

Again  in  Frost  v.  Thompson  (1914) 
219  maaa  360, 106  N.  E.  1009,  the  court 
said:  "A  declaration  of  trust  or  other 
instrument  providing  for  the  holding 
of  property  by  trustees  for  the  bene- 
fit of  the  owners  of  assignable  certifi- 
cates representing  the  beneficial  in- 
terest in  the  property  may  create  a 
trust  or  it  may  create  a  partnership. 
Whether  it  is  one  or  the  other  depends 
upon  the  way  in  which  the  trustees 
are  to  conduct  the  affairs  committed  to 
their  charge.  If  they  act  as  principals 
and  are  free  from  the  control  of  the 
certificate  holders,  a  trust  is  created; 
but  if  they  are  subject  to  the  control 
of  the  certificate  holders,  it  is  a  part- 
nership. .  .  .  Tested  by  the  prin^ 
ciples  there  [referring  to  Williams  v. 
Milton  (Mass.)  supra]  laid  down,  the 
Buena  Vista  Fruit  Company  is  a  vol- 
untary association  organized  under 
two  instruments,  one  called  a  'declara- 
tion of  trust'  and  the  other  *by-laws.' 
These  two  instruments  provide  that 
the  shareholders  representing  two 
thirds  in  value  of  outstanding  shares 
have  power  to  remove  either  or  all  of 
the  trustees  at  any  time,  without  as- 
signing any  cause,  and  to  appoint 
others  to  fill  the  vacancy;  to  terminate 
the  trust  at  any  time  earlier  than  that 
limited  for  its  duration  in  the  declar- 
ation of  trust,  and  to  terminate  it  by 
requiring  conveyance  of  the  property 
to  other  trustees  upon  new  trusts,  or 
to  a  corporation.  A  majority  of  the 
shareholders  at  any  time  by  vote  may 
amend  the  declaration  of  trust.  The 
by-laws  may  be  'altered,  amended,  or 
repealed'  by  vote  of  the  majority  of  the 
shareholders.  .  .  .  These  provisions 
demonstrate  that  this  association  is  a 
partnership,  and  not  a  trust." 

So,  in  Smith  v.  Anderson  (1880)  U 
K.  15  Ch.  Div.  (Eng.)  247,  50  L.  J.  Ch. 
N.  S.  39,  48  L.  T.  N.  S.  329,  29  Week. 


Bep.  21,  the  distinction  between  pure 
trusts  and  business  trusts  in  the  na- 
ture of  partnerships  or  joint  stock 
companies  where  the  members  are  as- 
sociated in  business  and  retain  and 
exercise  control  of  the  trustees,  and 
either  directly  or  indirectly  over  the 
business,  is  pointed  out  with  some 
clearness  by  Lord  Justices  James, 
Brett,  and  Cotton. 

In  connection  with  the  preceding 
cases  it  is  of  interest  that  Wrighting- 
ton  in  "Unincorporated  Associations," 
§  14  in  answering  the  question.  How 
much  control  by  the  beneficiaries  over 
the  trustee  is  needed  to  change  a  trust 
into  a  partnership?  arrived  at  the 
seemingly  logical  conclusion  that  the 
power  to  change  trustees  at  stated  in- 
tervals or  to  fill  vacancies  as  they  oc- 
cur should  not  be  deemed  sufficient  to 
transfer  such  proprietorship  to  the 
shareholders  as  would  make  the  trust 
a  partnership,  but  that  the  power  to 
remove  at  any  time  without  cause  and 
to  fill  vacancies  as  was  the  case  in 
Frost  V.  Thompson  (Mass.)  supra, 
was  totally  different,  since  in  such  a 
case  the  trustee  would  not  be  inde- 
pendent. And  in  fact  in  Illinois  it 
has  been  held  that  the  fact  that  the 
shareholders  in  a  real  estate  trust  are 
empowered  to  remove  and  appoint 
trustees  and  direct  the  action  of  the 
existing  trustees  does  not  affect  its 
character  as  a  trust  or  the  legal  title 
of  the  trustees  to  the  trust  real  estate, 
especially  when  no  attempt  has  been 
made  to  exercise  such  reserve  powers, 
the  mere  existence  of  unexercised  pow- 
er not  affecting  the  trustees'  *  legal 
title.  Hart  v.  Seymour  (1893)  147  IlL 
598,  35  N.  E.  246. 

But  the  fact  that  the  trustees  of  a 
real  estate  trust  are  limited  to  the  con- 
tracting of  debts  to  the  value  of  the 
trust  property,  and  that  the  trust 
agreement  exempts  the  certificate 
holders  from  personal  liability  for 
debts,  does  not  prevent  the  relation  of 
such  holders  from  being  that  of  part- 
ners. Williams  v.  Boston  (1911)  208 
Mass.  497,  94  N.  E.  808  (it  was  further 
held  in  this  case  that  the  certificate 
holders  were  not  taxable  as  cestuis 
que  trust — see  case  as  set  out  infra, 
III.  b,  3).    And  see  Hussey  v.  Arnold 
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(1904)  185  Mass.  202,  70  N.  E.  87.  In 
the  Williams  Case  the  court  said  that 
"the  limitations  upon  the  power  and 
liability  of  individual  members  and 
the  attempt  to  avail  themselves  of 
many  of  the  privileges  of  stockholders 
in  corporations  relate  more  to  details 
and  to  the  machinery  of  management 
than  to  the  substantive  purposes  of 
the  enterprise." 

Of  course  it  is  what  the  parties  do, 
and  not  what  they  say,  that  is  deci- 
sive in  determining  the  character  of 
the  trust.  See  Williams  v.  Boston 
(Mass.)  supra,  as  set  out  infra,  III. 
b,  3;  and  Williams  v.  Milton  (1913) 
216  Mass.  1,  102  N.  E.  355  (holding 
that  a  declaration  in  the  trust  agree- 
ment was  not  conclusive.  The  latter 
case  was  followed  and  relied  upon  in 
Foster  v.  Boston  (1913)  215  Mass.  31, 
102  N.  E.  359) .  In  Williams  v.  Milton 
(Mass.)  supra,  the  court  in  this  con- 
nection said:  "We  have  not  alluded  to 
the  declaration  in  the  indenture  of 
trust  here  in  question,  that  it  was  the 
intention  of  the  parties  to  it  to  create 
a  [strict]  trust,  and  not  a  partnership 
[in  the  form  of  a  business  trust].  It 
is  what  the  parties  did  that  is  decisive. 
If  there  had  been  doubt  as  to  what 
they  did,  what  they  intended  to  do 
would  have  been  a  matter  entitled  to 
some  consideration  in  determining 
what  they  did." 

2.  Under  Bankruptcy  Act, 

In  Re  Associated  Trust  (1914)  222 
Fed.  1012,  a  "Massachusetts  real  es- 
tate trust"  created  by  an  instrument 
'giving  the  shareholders  power  to  elect 
the  trustee  and  amend  the  declaration 
and  terminate  the  trust  by  a  three- 
fourths  vote  was  held  to  be  an  "unin- 
corporated company"  within  the  mean- 
ing of  the  provisions  of  the  Federal 
Bankruptcy  Act  of  1898,  which  de- 
clare who  may  be  declared  bankrupt. 
In  this  connection  the  court  said: 
"The  character  of  the  organization  is 
to  be  gauged  rather  by  the  powers  of 
the  certificate  holders,  than  by  the  ex- 
tent to  which  those  powers  have  as 
yet  been  exercised.  The  analogy  be- 
tween the  respondent  organization 
and  a  corporation  is  apparent.  The 
certificate    holders     clearly    possess 


many  of  the  most  characteristic  pow- 
ers of  stockholders.  If  the  expression 
'unincorporated  compansr*  in  the  Bank- 
ruptcy Act  does  not  describe  such  an 
organization  as  the  respondent,  it  is 
difficult  to  see  what  meaning  can  be 
given  to  those  words.  To  hold  the  re- 
spondent a  partnership  within  the 
Bankruptcy  Act  would  lead  to  results 
never  contemplated  by  anybody,  and 
would  impose  upon  the  certificate  hold- 
ers obligations  which  neither  they  nor 
the  creditors  of  the  trust  supposed  ex- 
isted. It  would  be  a  very  unjust  re- 
sult. To  hold  that  the  respondent  is 
not  an  organization,  and  is  nothing 
more  than  a  strict  trust,  is  almost  as 
far  from  the  fact  as  to  hold  it  to  be  a 
partnership.  These  certificate  holders 
voluntarily  united  into  a  business  or- 
ganization, in  which  they  invested 
their  money  under  a  contract  by  which 
they  acquired  certain  individual 
rights  against  the  trustee,  and  certain 
other  rights  to  be  exercised  by  joint 
action  of  all  the  certificate  holders. 
'Unincorporated  compan/  seems  to  me 
exactly  to  describe  what  the  respond- 
ent is." 

8,  For  purposes  of  taxation. 

It  has  been  held  that  the  collective 
body  known  as  the  "Adams  Express 
Company,"  which  was  constituted  by 
written  articles  of  association  without 
reference  to  any  statute  or  franchise, 
and  whereby  its  capital  was  divided 
into  transferable  shares,  its  business 
was  conducted  by  a  board  of  managers, 
and  all  its  property  was  vested  in  the 
exclusive  possession  of  trustees,  was 
not  taxable  under  a  New  York  statute 
subjecting  to  taxation  the  corporate 
stock  of  "all  moneyed  or  stock  cor- 
porations deriving  an  income  or  profit 
from  their  capital  or  otherwise." 
Hoey  V.  Coleman  (1891)  46  Fed.  221. 
In  this  case  the  court  first  held  that 
the  association  under  consideration 
was  not  a  corporation  in  legal  defini- 
tion, and  then  decided  that  the  term 
"corporation"  as  used  in  the  statute 
could  not  be  interpreted  to  embrace 
"partnerships  which  masquerade  as 
corporations."  In  reaching  the  con- 
clusion that  the  association  was  not  a 
legal  corporation,  the  court  said:  'It 
is  a  quasi  corporation  as  between  the 
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members  by  their  voluntary  contract. 
But  the  responsibility  of  the  members 
for  the  obligations  of  the  company  is 
not  limited,  and  each  is  liable  for  the 
whole.  As  to  third  persons,  it  is  a 
partnership,  having  many  of  the  char- 
acteristics of  a  corporation,  but  none 
of  those  inmiunities  which  are  con- 
ferred by  the  state  exclusively  upon 
corporations,  either  by  special  charter 
or  general  laws.  Inasmuch  as  a  cor- 
poration is  always  created  by  a  fran- 
chise, while  this  company  is  self-con- 
stituted, and  a  corporation  is  only 
known  to  the  law  as  a  legal  entity,  in 
which  the  members  have  lost  their  in* 
dividuality,  while  this  company  is 
known  to  the  law  only  as  an  aggrega- 
tion of  individuals,  whose  identity  and 
personal  responsibility  are  unchanged, 
the  proposition  that  the  Adams  Ex- 
press Company  is  not  a  corporation  in 
legal  definition  is  too  self-evident  for 
discussion." 

Nor  is  the  stock  of  a  voluntary  man- 
ufacturing association  organized  as  a 
common-law  trust,  taxable  as  "stocks 
in  a  moneyed  corporation"  under 
Massachusetts  Gen.  Stat.  chap.  11,  §  4, 
it  being  impossible  for  an  association 
not  organized  under  statutory  law  to 
be  regarded  as  a  corporation.  Hoadley 
V.  Essex  County  (1870)  105  Mass.  519. 

And  upon  similar  reasoning  it  has 
also  been  held  that  the  Adams  Express 
Company,  a  New  York  common-law 
association,  was  not  subject  to  taxa- 
tion under  Pennsylvania  statutes 
imposing  an  annual  tax  upon  the  cor- 
porate stock  of  all  companies  "incor- 
porated" by.  or  under  any  law  of  the 
state  of  Pennsylvania  and  of  every 
company  "incorporated"  by  any  other 
state  and  doing  business  in  the  state 
of  Pennsylvania.  Gregg  v.  Sanford 
(1895)  12  C.  C.  A.  525,  28  U.  S.  App. 
313,  65  Fed.  151.  In  State  v.  Adams 
Exp.  Co.  (1895)  3  Ohio  S.  &  C.  P.  Dec. 
326,  the  Gregg  Case"  was  said  to  have 
been  "not  half  considered"  and  to  be 
"entitled  to  no  consideration  as  a 
guide." 

Likewise  a  common-law  real  estate 
trust  is  not  a  corporation,  joint  stock 
company,  or  association  within  the 
meaning  of  the  Federal  Corporation 
Tax  Act  of  1909.  Thus,  in  Eliot  v. 
7  A.L.R.— 40. 


•Freeman  (1911)  220  U.  S.  178,  55  L. 
ed.  424,  81  Sup.   Ct.  Rep.  360,   real 

•estate  trusts  created  by  deed  for  the 
bu3ring,  holding,  and  selling  of  lands 
and  .buildings  for  the  benefit  of  the 
shareholders,  which  did  not  derive  any 
benefit  from  and  were  not  organized 
under  any  statute,  were  held  not  sub- 
ject to  the  tax  imposed  by  the  Federal 
Excise  Act  of  1909  upon  the  doing  of 
business  by  corporations,  joint  stock 
companies,   or   associations   "now   or 
hereafter  organized  under  the  laws  of 
the  United  States  or  of  any  state  or 
territory,"  Mr.  Justice  Day  maintain- 
ing for  the  court  that  the  tax  in  ques- 
tion was  imposed  upon  doing  business 
in  a  corporate  or  quasi  corporate  ca- 
pacity, i.  e.,  with  the  facility  or  advan- 
tage of  corporate  organization  under 
statutes  giving  them  certain  powers 
and  qualifications,  and  that  trusts  of 
the    character    under    consideration 
could  "hardly  be  said  to  be  organized 
within  the  ordinary  meaning  of  that 
term,"  and  that  "it  [one  of  the  two 
trusts  under  consideration]  certainly 
is  not  organized  under  statutory  laws 
as  corporations  are."    He  summarized 
as   follows:    "Entertaining  the  view 
that  it  was  the  intention  of  Congress 
to  embrace  within  the  Corporation  Tax 
Statute  only  such   corporations   and 
joint  stock  companies  as  are  organized 
under  some  statute,  or  derive  from 
that  source  some  quality  or  benefit  not 
existing  at  common  law,  we  are  of 
opinion  that  the  real  estate  trusts  in- 
volved in  these  two  cases  are  not  with- 
in the  terms  of  the  act."    And  as  a 
matter  of  fact  it  has  been  held  that  a 
statute  which  attempts  to  impose  a 
strict  excise  tax,  i.  e.,  a  tax  on  some 
franchise  permitting  the  doing  of  busi- 
ness, is  unconstitutional  so  far  as  it 
is  made  to  apply  to  a  common-law 
business  trust  in  which  the  interest 
of  each  member  may  be  transferred 
without  the  special  assent  of  the  other 
members.     Gleason  v.  McKay  (1883> 
134  Mass.  419. 

Nor  is  a  real  estate  trust  an  "asso* 
ciation"  under  the  terms  of  the  Fed- 
eral Income  Tax  Act  of  1913.  Thus, 
in  Crocker  v.  Malley  (1919)  249  U.  S* 
223,  63  L.  ed.  573,  2  A.L.R.  1601,  39 
Sup.  Ct.  Rep.  270,  reversing    (1918) 
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163  C.  C.  A.  131,  260  Fed.  817,  it  was 
held  that  the  trustees  of  a  common- 
law  realty  trust  under  which  they 
were  to  collect  the  rents  and  income 
of  the  trust  property,  and  to  pay  the 
same  over  to  the  holders  of  trust  cer- 
tificates in  proportion  to  the  amount 
of  such  certificates  held  by  them,  with 
the  right  to  apply  any  funds  for  the 
repair  or  development  of  the  proper- 
ty held  by  them,  or  the  acquisition  of 
more  property,  the  certificate  holders, 
by  the  terms  of  the  trust,  having  no 
partnership  interest  in  or  control  over 
the  fund,  were  not  an  "association" 
within  the  meaning  of  §  11.  G  (a)  of 
the  Federal  Income  Tax  Act  of  Octo- 
ber 3,  1913,  which  imposed  a  tax  up- 
on the  income  of  every  corporation, 
joint  stock  company,  or  association 
"no  matter  how  created  or  organized," 
so  that  the  income  received  by  the 
trustees  was  not  taxable  in  their  hands 
without  any  deductions  with  respect 
to  dividends  received  from  a  corpora- 
tion that  itself  paid  an  income  tax. 
In  reaching  this  conclusion  Mr.  Jus- 
tice Holmes,  in  delivering  the  opinion 
of  the  court,  said  that  the  declaration 
of  trust  on  its  face  was  an  ordinary 
real  estate  trust  of  the  kind  familiar 
in  Massachusetts,  that  in  that  state  it 
undoubtedly  would  be  held  to  create  a 
trust,  and  nothing  more,  and  that  the 
trust  in  question  would  not  fall  under 
any  familiar  conception  of  a  joint 
stock  association,  whether  formed  un- 
der a  statute- or  not;  and  continued  as 
follows:  "If  we  assume  that  the 
words,  *no  matter  how  created  or  or- 
ganized,' apply  to  'association'  •  •  • 
still  it  would  be  a  wide  departure 
from  normal  usage  to  call  the  benefi- 
ciaries here  a  joint  stock  association 
when  they  are  admitted  not  to  be  part- 
ners in  any  sense,  and  when  they  have 
no  joint  action  or  interest  and  no 
control  over  the  fund.  On  the  other 
hdnd,  the  trustees  by  themselves  can- 
not be  a  joint  stock  association  with- 
in the  meaning  of  the  act,  unless  all 
trustees  with  discretionary  powers  are 
such,  and  the  special  provision  for 
trustees  in  D  [provides  that  trustees 
and  associations  acting  in  a  fiduciary 
capacity  have  the  exemption  that  in- 
dividual stockholders  have  from  taxa- 


tion upon  dividends  of  a  corporation 
that  itself  pays  an  income  tax]  is  to 
be  made  meaningless.  We  perceive  no 
ground  for  grouping  the  two — bene- 
ficiaries and  trustees — together,  in 
order  to  tarn  them  into  an  association 
by  uniting  their  contrasted  functions 
and  powers,  although  they  are  in  no 
proper  sense  associated.  It  seems  to 
be  an  unnatural  perversion  of  a  well- 
known  institution  of  the  law."  In  the 
circuit  court  of  appeals  (163  G.  G.  A 
131)  the  decision  was  upon  the  theoiy 
that,  since  the  powers  of  the  trustees 
resembled  those  of  the  directors  of  a 
corporation,  and  as  the  income  could 
not  be  regarded  as  the  individual  prop- 
erty of  the  beneficiaries  until  received 
by  them,  it  must  be  regarded  as  income 
accruing  to  a  group  or  body  of  individ- 
uals collectively,  so  as  to  render  them 
in  effect  an  association  within  the 
meaning  of  the  act;  but  the  Supreme 
Court  in  reversing  that  decision  de> 
clared  that  it  was  immaterial  whether 
the  individual  receipt  holders  were 
entitled  to  the  income  of  the  fund  sub- 
ject to  an  unexercised  power  in  the 
trustees,  in  their  reasonable  discre- 
tion, to  divert  it  to  the  improvement  of 
the  capital.  Or  whether  they  are  not 
entitled  to  the  income  as  such  until 
they  receive  it. 

On  the  other  hand  scHne  tax  statutes 
have  been  held  broad  enough  to  in- 
clude common-law  business  trusts  un- 
der terms  ordinarily  applicable  to 
companies  or  associations  formed  un- 
der statutes.  Thus,  in  the  reported 
case  (Malley  v.  Bowditch,  ante,  608) 
it  was  held  that  certificates  of  shares 
issued  by  a  manufacturing  company 
organized  in  the  form  of  a  conunon- 
law  trust  and  which  derived  none  of 
its  rights,  benefits,  or  qualifications 
from  any  statute,  were  within  the 
meaning  of  and  taxable  under  §  5^ 
schedule  A,  of  the  War  Tax  Law  of 
October  22,  1914,  which  imposed  a 
stamp  tax  on  each  $100  of  "certificates 
of  stock"  issued  by  any  "association," 
"company,"  or  "corporation."  This 
was  upon  the  theory  that  the  phrase 
"certificates  of  stock,"  as  used  in  the 
act,  disclosed  no  intention  to  exclude 
common-law  associations,  but  rather 
evidenced  a  legislative  purpose  to  in>> 
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pose  the  tax  on  certificates  of  stock  as 
muniments  of  title;  and  that  while  the 
court  regarded  the  term  "association" 
as  broad  enough  to  include  the  trust 
in  question,  if  there  was  any  doubt, 
there  was  "no  ground  for  serious 
doubt  of  the  applicability  of  the  ten9 
'company*  used  in  the  statute  and 
made  a  part  of  the  name  and  descrip- 
tion of  those  persons  who  are  to  con- 
duct the  manufacturing  business  of 
the  organization."  It  was  further 
held  in  this  case  that  the  statute  was 
not  invalid  in  its  application  on  the 
theory  that  it  was  inapplicable  to  oth- 
er associations  which  did  not  issue 
certificates  of  stock,  since  as  the  tax 
was  merely  on  muniments  of  title,  the 
statute  would  only  apply  to  associa- 
tions which  had  issued  muniments  of 
title.  It  should  also  be  remembered 
that  the  court  expressly  distinguished 
the  case  from  Eliot  v.  Freeman  (1911) 
220  U.  &  178,  55  L.  ed.  424,  31  Sup. 
Ct  Rep.  360,  supra,  on  the  ground 
that  the  decision^  in  that  case  turned 
upon  the  point  that  the  tax  was  im- 
posed upon  doing  business  in  a  cor- 
porate •  or  quasi  corporate  capacity, 
whereas  in  the  present  case  it  was' 
merely  a  stamp  tax  on  certiflcates  of 
stock. 

And  in  Opinion  of  Justices  (1908) 
196  Mass.  603,  85  N.  E.  545,  it  was 
held  by  a  court  divided  four  to  three 
that  it  was  within  the  power  of  the 
Massachusetts  legislature  under  a 
constitutional  provision  giving  it  pow- 
er and  authority  to  impose  and  levy 
reasonable  duties  and  excises  upon 
any  **product,  goods,  wares,  merchan- 
dise, and  commodities  whatsoever 
•  •  •  within  the  conunonwealth,"  to 
enact  an  excise  tax  upon  sales  of 
shares  or  certificates  of  stock  in  a  vol- 
untary trust  association,  the  majority 
of  the  court  maintaining  that  such  a 
sale  was  within  the  meaning  of  the 
term  "commodity*'  as  used  in  the  pro- 
vision. However,  it  was  also  held  in 
this  case  that  a  constitutional  provi- 
sion authorizing  the  legislature  to  im- 
pose proportional  .assessments  and 
taxes  did  not  grant  power  to  impose  a 
tax  on  sales  of  shares  or  certificates 
of  stock  in  a  business  trust. 

In  Massachusetts  it  has  been  held 


that  the  holders  of  transferable  cer- 
tificates in  a  common-law  real  estate 
business  trust,  although  not  personally 
liable  for  debts,  were  partners  within 
the  meaning  of  Massachusetts  Rev. 
Laws,  chap.  12,  §  27  (Stat.  1909, 
chap.  490,  pt.  1,  §  27),  relating  to 
the  joint  taxation  of  partners  under 
the  partnership  name  in  the  placte 
where  the  partnership  business  is 
carried  on,  and  were  not  to  be  treat- 
ed merely  as  cestuis  que  trust,  tax- 
able in  the  different  places  where 
they  resided,  under  §  23,  chap.  5,  of 
the  act  which  provided  that  personal 
property  held  in  trust  for  the  pay- 
ment of  income  to  the  beneficiary  shall 
be  assessed  to  the  trustee  in  the  place 
where  such  beneficiary  lives,  etc.  Wil- 
liams V.  Boston  (1911)  208  Mass.  497, 
94  N.  E.  808.  The  court  said  that 
"there  are  reasons  of  policy  why  the 
members  should  be  held  to  be  partners 
within  the  meaning  of  this  section 
(27),  for  as  such  trusts  are  not  regu- 
lated by  statute,  and  no  returns  are 
required  of  them,  interests  in  them 
held  by  nonresidents  of  the  city  or 
town  where  their  business  is  conduct- 
ed would  be  liable  to  escape  taxation 
unless  the  property  is  taxed  in  the 
firm  name.  However,  the  contrary  has 
been  held  where  the  business  trust  in 
question  is  a  pure  trust,  as,  for  ex- 
ample, where  the  trust  property  is  the 
property  of  the  trustees,  to  be  man- 
aged by  them,  and  not  by  or  under  the 
direction  of  the  certificate  holders, 
whose  rights  are  limited  to  each  re- 
ceiving jhis  share  of  the  income  during 
continuation  of  the  trust  and  of  the 
corpus  upon  termination  of  the  trust. 
Williams  v.  Milton  (1913)  215  Mass.  1, 
102  N.  E.  355;  Foster  v.  Boston  (1918) 
215  Mass.  31,  102  N.  E.  359. 

In  Bartlett  v.  Gill  (1915)  221  Fed. 
476,  affirmed  in  (1915)  140  G.  G.  A. 
405,  224  Fed.  927,  it  was  held  that 
shares  in  real  estate  and  personal 
property  trusts  were  taxable  under 
War  Rev.  Act  June  18,  1898,  chap. 
448,  §  29  (30  Stat,  at  L.  464),  which 
provided  that  any  person  having  any 
trust  as  administrator,  executor,  or 
trustee  in  ''legacies  or  distributive 
shares  arising  from  personal  proper- 
ty,'' only  so  far  as  such  shares  actually 
represented    personal    property,    and 
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that  money  which  had  been  ordered 
converted  into  real  property  was  not 
reached  by  the  Tax  Act. 

In  Kinney  v.  Treasurer  (Kinney  v. 
Stevens)  (1911)  207  Mass.  368,  35 
L.R.A.(N.S.)  784,  93  N.  B.  586,  Ann. 
Cas.  1912A,  902,  it  was  held  that  a 
note  held  by  a  nonresident  but  secured 
by  a  certificate  for  shares  in  a  Massa- 
chusetts real  estate  trust  was  subject 
to  a  succession  tax  under  Mass.  Stat. 
1907,  chap.  568,  §  1,  as  amended  by 
Stat.  1909,  chap.  268,  and  chap.  527,  § 
1,  as  property  within  the  jurisdiction 
of  the  commonwealth,  although  the 
testator  held  only  an  equitable  interest 
in  the  real  estate,  an  interest  in  which 
was  represented  by  the  certificate. 
So,  in  Peabody  V.  Treasurer  (1913)  215 
Mass.  129,  102  N.  E.  435,  it  was  held 
that  shares  of  stock  in  Massachusetts 
real  estate  trusts  were  interests  in 
property  within  the  jurisdiction  of  the 
commonwealth  and  subject  to  an  in- 
heritance tax  under  the  statute  in- 
volved in  the  Kinney  Case.  Rugg,  Ch. 
J.,  said:  "It  is  not  necessary  to  analyze 
with  greater  nicety  the  precise  char- 
acter of  the  property  interest  of  a 
shareholder  under  each  of  the  trusts. 
It  is  true  of  all  of  them  that  their 
rights  are  equitable  interests  in  tan- 
gible property  within  the  common- 
wealth. While  the  legal  title  is  in  the 
trustees  their  ownership  is  fiduciary, 
and  the  certificate  holders  are  the  ulti- 
mate proprietors  of  the  property, 
which  is  held  and  managed  for  their 
ultimate  benefit,  and  which  must  be 
divided  among  them  at  the  termination 
of  the  trust.  Their  rights  constitute 
not  choses  in  action,  but  a  substantial 
property  right.  In  this  respect  the  case 
is  indistinguishable  in  principle  from 
shareholders  in  a  domestic  corpora- 
tion." 

c.  Legal  characteristics  of  capital  stock. 

In  Kennedy  v.  Hodges  (1913)  215 
Mass.  112,  102  N.  E.  432,  shares  in  a 
real  estate  trust,  the  home  ofiice  of 
which  was  in  Massachusetts,  where 
alone  the  shares  were  transferable, 
were  held  to  constitute  property  found 
within  the  commonwealth  under  a 
statute  (Mass.  Rev.  Laws,  chap.  143, 
§  1)  providing  that  when  administra- 


tion is  taken  in  the  commonwealth  on 
the  estate  of  a  nonresident,  ^'his  estate 
found  here"  should  be  administered 
here. 

Where  the  trust  agreement  provides 
that  the  legal  title  to  the  trust  real 
estate  shall  vest  in  the  trustee,  who 
has  power  to  sell  and  convey  the  same 
and  divide  the  proceeds  among  the 
members,  and  there  is  no  provision  for 
division  at  any  time  of  the  land  itself 
among  the  members,  it  has  been  held 
that  the'  real  property  held  by  the 
trustees  must,  for  the  purposes  of  the 
trust,  be  regarded  as  personal  prop- 
erty so  that  the  wife  of  a  deceased 
member  could  not  claim  dower  there- 
in. Mallory  v.  Russell  (1887)  71  lowa^ 
63,  60  Am.  Rep.  776,  32  N.  W.  102. 

So,  it  has  been  held  that  where  a 
common-law  association  is  formed  for 
the  purchase  of  certain  real  estate,  the 
title  to  be  in  a  trustee  and  the  interest 
of  each  member  to  be  detemrined  ac- 
cording to  the  number  of  shares  which 
he  holds  and  which  4^an  change  hands 
only  by  transfer  on  the  books  of  the 
association,  the  real  estate  of  the  asso- 
ciation must  be  regarded  as  personal 
property  so  that  the  interest  of  a  mem- 
ber cannot  be  sold  under  execution  as 
real  estate.  Pittsburg  Wagon  Works' 
Estate  (1903)  204  Pa.  432,  54  Atl.  316. 

In  Gardiner  v.  Gardiner  (1912)  212 
Mass.  508,  99  N.  E.  171,  where  a  com- 
mon-law business  trust  had  outstand- 
ing both  preferred  and  common  stock, 
and  was  in  arrears  of  dividends,  and 
additional  shares  of  preferred  stock 
were  issued  to  cover  the  arrears,  and 
such  stock  recited  that  it  was  in  pur- 
chase of  such  arrears,  it  was  held  that 
the  substance  rather  than  the  techni- 
cal form  must  be  given  consideration, 
and,  therefore,  since  there  was  no  fund 
which  could  be  designated  either  as 
profits,  undivided  earnings,  or  accumu- 
lated surplus  sufficient  to  cover  the 
arrearage,  the  new  issue  must  be  re- 
garded as  an  additional  capital  of  the 
trust  association  rather  than  income, 
so  that  a  life  beneficiary  of  a  stock- 
holder was  only  entitled  to  the  income 
therefrom. 

IV,  nights  of  CriMf  creditors. 

In  the  absence  of  provision  eacpress- 
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ly  limitiiig  the  personal  liability  of 
the  members  of  a  business  trust,  it 
seems  that  their  liability  to  bona  fide 
trust  creditors  is  unlimited.  For  in- 
stance, in  Phillips  v.  Blatchford  (1884) 
137  Mass.  510,  Holmes,  J.,  in  discussing 
the  legality  of  a  so-called  ''Massachu- 
setts trust"  said  that  as  to  sharehold- 
ers, if  they  choose  to  purchase  stock 
in  such  an  enterprise  ^Vith  unlimited 
personal  liability,"  it  is  their  own  look- 
out. And  see  also  Hoey  v.  Coleman 
(1891)  46  Fed.  221,  as  quoted  supra, 
in.  b,  3. 

As  to  provisions  in  trust  agreements 
and  contracts  with  trustees  expressly 
limiting  liability,  see  supra,  II.  c. 

Of  course  where  a  trustee  of  a  com- 
mon-law business  trust  has  incurred 
an  obligation  in  conducting  the  trust, 
the  obligee  may  reach  the  trust  estate. 
Frost  V.  Thompson  (1914)  219  Mass. 
360,  106  N.  E.  1009.  However,  to  do 
this  the  creditor  must  bring  himself 
within  the  rule.  Ibid.  In  this  case  it 
was  held  that  the  alleged  creditor  of 
the  trust  did  not  bring  himself  within 
the  rule,  for  the  reason  that  it  plainly 
appeared  that  the  note  upon  which  the 
claim  was  founded  was  not  executed 
in  accordance  with  the  authority  con- 
ferred upon  the  trustees  by  the  decla- 
ration of  the  trust. 

And  see  Willis  v.  (Sreiner  (1894)  — 
Tex.  Civ.  App.  — ,  26  S.  W.  858,  as  set 
out  in  the  following  subdivision. 


F.  Patoer  of  ofHicera  or  shareholderm  to 
sell  trust  lands. 

As  regards  the  rights  and  powers  of 
the  certificate  or  shareholders  or  the 
officers  of  an  unincorporated  trust  as- 
sociation owning  real  estate,  it  has 
been  held  that  where  the  trust  is  in 
the  form  of  a  joint  stock  association 
they  have  no  power  to  bind  the  asso- 
ciation by  a  contract  to  sell  such  prop- 
erty at  a  stipulated  price  unless  such 
power  has  been  granted  them,  es- 
pecially where  the  association  agree- 
ment vests  the  title  in  the  association 
trustees,  who  are  empowered  to  make 
conveyance  of  the  same  under  the  di- 
rection of  the  stockholders.  Willis  v. 
Greiner  (1894)  —  Tex.  Civ.  App.  — , 
26  S.  W.  858.  In  this  case  the  presi- 
dent and  secretary  of  the  association 
attempted  to  make  a  contract  to  de- 
liver deeds  to  certain  lands  owned  by 
the  association  to  a  third  person  at  a 
stipulated  price,  and  it  was  held  that 
such  an  agreement  would  not  support 
an  action  by  such  person  for  commis- 
sions for  the  sale  of  such  lots. 

FJ.  Liability  of  trustees  for  negligence. 

In  accordance  with  the  general  rule 
of  negligence  it  has  been  held  that  the 
trustees  of  a  business  trust  associa- 
tion are  civilly  liable  to  one  injured  by 
their  negligent  management  of  the 
trust  property.  Falardeau  v.  Boston 
Art  Students'  Asso.  (1903)  182  Mass. 
405,  65  N.  E.  797.  G.  J.  C. 


WILLIAM  W.  APPLETON  at  al.,  Trustees,  etc.,  of  James  E.  Cooley, 

Deceased,  et  al.,  Appts., 
v. 

CITY  OF  NEW  YORK,  Respt. 

Jfew  Toric  Court  of  Appeals  ^^  October  3,  1910, 

(219  N.  Y.  150,  114  N.  E.  78.) 

Highway  —  rigKt  to  require  license  for  vault  beneath. 

1.  A  municipal  corporation  has  authority  in  the  regulation  and  super- 
vision of  its  streets  to  require  a  license  and  exact  a  fee  from  the  owner 
of  the  fee  of  the  street  as  a  condition  to  the  construction  by  him  of  vaults 
beneath  the  surface  of  the  highway. 

[See  note  on  this  qvsstion  beginning  cm  page  646.]  4 


eso 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  AJA 


Apiieal  —  review  of  facts. 

2.  The  New  York  court  of  appeals 
cannot  review  a  finding  of  fact  by  the 
appellate  division  of  the  supreme  court 
which  is  supported  by  the  evidence,  al- 
though it  reverses  the  findings  of  the 
special  term. 

[See  2  R.  C.  L.  208.] 

Highway  —  title  —  Dutch  grant  —  ef- 
fect. 

3.  The  rule  of  the  Dutch  law»  under 
which  a  grant  was  made  of  land  on 
Manhattan  island  by  representatives  of 
the  Dutch  government,  that  all  lands 
used  for  streets  shaU  revest  in  the 
government,  does  not  operate  if  the 
streets  were  opened  after  the  island 
had  passed  to  the  English. 

—  dedication  —  date. 

4.  A  dedication  of  land  for  a  high- 
way in  1733  was  valid  under  the  com- 
mon law. 

[See  8  R.  G.  L.  881.] 


—  title  to  fee. 

5.  The  fee  of  land  dedicated  for  a 
highway  remains  under  the  commoB 
law  in  the  ones  making  the  dediea- 
tion. 

[See  8  R.  G.  L.  906.] 

Eminent  domain  —  title  to  fee. 

6.  When  the  language  and  intent  of 
a  statute  do  not  otherwise  require,  the 
fee  to  land  appropriated  for  the  use  of 
a  public  highway  will  remain  in  the 
owner. 

[See  13  R.  G.  L.  116,  120.] 

Highway  —  proportioning      fee     to 
.  square  feet  occupied  —  tax* 

7.  That  the  amount  of  a  fee  to  be 
paid  for  a  license  to  construct  a  vault 
beneath  a  highway  is  calculated  upon 
the  number  of  square  feet  occupied 
by  the  vault  does  not  make  the  pay- 
ment a  tax  or  assessment  for  rev- 
enue. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Appellate  Division  of  fhe 
Supreme  Court,  First  Department,  reversing  a  judgment  of  a  Special 
Term  for  New  York  County,  Part  IV.  (Greenbaum,  J.),  in  their  favor, 
and  dismissing  the  complaint  on  the  merits  in  an  action  brought  to  restrain 
defendant  from  claiming  any  estate  in,  or  interfering  v^th  vaults  or  vault 
spaces  under,  the  surface  of  the  street  connected  with  the  premises  of 
plaintiffs.    Affirmed. 

The  material  facts  are  stated  in  the  opinion  of  fhe  court. 

Mr.  J.  Hampden  Dougherty,  for  ap-     English,  or,  in  any  event,  upon  the  final 


pellants : 

The  findings  of  the  appellate  division 
so  far  as  they  conflict  with  those  of  the 
special  term  are  without  any  evidence 
whatever  to  sustain  them,  and  are  un- 
warranted in  law. 

Lauderdale  Peerage  Claim,  17  Abb. 
N.  G.  462,  note ;  Johnson  v.  M'Intosh,  8 
Wheat.  543,  573,  576,  5  L.  ed.  681,  688, 
689;  Martin  v.  Waddell,  145  Pet.  407, 
10  L.  ed.  1011;  Canal  Comrs.  &,  Ap- 
praisers V.  People,  5  Wend.  446;  Canal 
Appraisers  v.  People,  17  Wend.  571; 
People  ex  rel.  Loomis  v.  Canal  Ap- 
praisers, 33  N.  Y.  461;  Mortimer  v. 
New  York  Elev.  R.  Go.  25  Jones  &  S. 
244,  6  N.  Y.  Supp.  898;  Hine  v.  New 
York  Elev.  R.  Co.  54  Hun,  425,  7  N.  Y. 
Supp.  464;  Paige  v.  Schenectady  R.  Co. 
178  N.  Y.  102,  70  N.  E.  213 ;  Hinckel  v. 
Stevens,  165  N.  Y.  171,  68  N.  E.  879. 
-  AsBumiag  that  during  Dutch  occu- 
pancy streets  or  roads  might  have  been 
opened  without  compensation  through 
certaifi  lands,  the  right  of  government 
to  open  streets  without  compensation 
terminated  upon  the  surrender  to  the 


treaty  of  cession  in  1674,  and  became 
altogether  nonexistent.  No  such  right 
was  ever  transferred  to  the  Engtish 
Grown  or  now  inheres  in  the  city  of 
New  York. 

Re  John  Street,  19  Wend.  659;  DHL 
Mun.  Corp.  5th  ed.  §  1194;  11  Herman, 
Estoppel  &  Res  Judicata,  pp.  1363, 
1364;  20  Am.  &  Eng.  Enc.  Law,  1182; 
Peck  V.  Burr,  10  N.  Y.  294;  Moore  v. 
New  York,  73  N.  Y.  248,  29  Am.  Rep. 
134;  Gurnen  v.  New  York,  79  N.  Y. 
511. 

The  findinjgns  of  the  appellate  division 
that  dedication  was  neither  recognized 
by  statute  nor  developed  at  conunon  law 
as  early  as  1733  is  without  evidence  to 
sustain  it,  nor  is  it  in  accord  with  fact 

Gowen  v.  Philadelphia  Exch.  Go.  5 
Watts  &  S.  741,  40  Asn.  Dec.  489 ;  Reg. 
V.  Homsey,  10  Mod.  150,  88  Eng.  Re- 
print, 670;  1  Hargraves,  Law  Tracts 
(1787)  p.  9;  Grogan  v.  Hayward,  6 
Sawy.  498,  4  Fed.  161 ;  Jersey  City  v. 
Morris  Canal  &  Bkg.  Go.  12  N.  J.  E(t 
547;  State  ex  rel.  Sims  v.  Otoe  County, 
6  Neb.  129;  Hunter  v.  Sandy  HiU,  6 
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Hill,  407,  23  Am.  Dec.  222;  McKinney 
V.  Griggs,  5  Bush,  405,  96  Am.  Dec. 
360;  Bessemer  Land  &  Improv.  Co.  v. 
Jenkins,  111  Ala.  135,  56  Am.  St.  Rep. 
26,  18  So.  565;  Elyton  Land  Go.  v. 
South  &  North  Ala.  R.  Go.  95  Ala.  681, 
10  So.  270;  9  Am.  &  Eng.  Enc.  Law, 
2d  ed.  15;  Wood  v.  Veal,  5  Barn.  &  Aid. 
454,  106  Eng.  Reprint,  1257,  1  Dowl. 
&  R.  20,  24  Revised  Rep.  454. 

The  finding  that  Gortlandt  street 
mast  be  presumed  to  have  been  opened 
under  the  Colonial  Statute  of  October 
1, 1691,  is  without  any  evidence  to  sup* 
port  it,  and  not  in  accordance  with  law. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  73; 
18  Cyc.  486;  Elliott,  Roads  &  Streets, 
§§  115,  125,  137;  Gerard,  Streets, 
Wharves  (N.  Y.)  p.  156;  Williams  v. 
New  York  G.  R.  Go.  16  N.  Y.  97,  69  Am. 
Dec  651 ;  Kelsey  v.  King,  33  How.  Pr. 
39,  1  N.  Y.  Trans.  App.  138 ;  Re  Rapid 
Transit  R.  Gomrs.  197  N.  Y.  81,  36 
LR.A.(N.S.)  647,  90  N.  E.  456,  18 
Ann.  Gas.  366 ;  Mott  v.  Eno,  181  N.  Y. 
846,  74  N.  E.  229;  Bradley  v.  Grme, 
201  N.  Y.  14,  94  N.  E.  359. 

The  "presumption'Mn  which  the  ap- 
pellate division  erroneously  indulged, 
that  the  original  street  had  been  opened 
under  the  Act  of  1691,  has  obviously 
no  Implication  to  the  5-foot  strip. 

Mott  V.  Eno  and  Bradley  v.  Grane^ 
supra. 

In  providing  that  before  a  permit  for 
the  use  of  vault  space  shall  be  issued, 
the  same  kind  and  rate  of  charge  shall 
be  made  irrespective  of  where  the  fee 
is,  the  ordinances  not  only  deprive  the 
fee  owner  of  his  property  in  the  street 
without  due  process  of  law,  but  also 
deny  to  him  the  equal  protection  of  the 
laws. 

Re  Gilbert  Elev.  R.  Co.  38  Hun,  488 ; 
Story  V.  New  York  Elev.  R.  Go.  90  N. 
Y.  122,  43  Am.  Rep.  146;  Perli^  v. 
Chandler,  6  Mass.  454,  4  Am.  Dec.  159; 
Allen  V.  Boston,  159  Mass.  324,  38  Am. 
St.  Rep.  423,  34  N.  E.  519;  McCarthy 
V.  Syracuse^  46  N.  Y.  194;  Mairs  v. 
Manhattan  Real  Estate  Asso.  89  N.  Y. 
498;  Williams  v.  Kenney,  14  Barb.  629; 
Cortelyou  v.  Van  Brundt,  2  Johns.  3OT, 
3  Am.  Dec  439;  Jackson  ex  dem.  Yatee 
v.  Hathaway,  15  Johns.  447,  8  Am.  Dec 
263 ;  Galen  v.  Clyde  &  R.  PL  Road  Co. 
27  Barb.  543;  Babbage  v.  Powers,  130 
N.  Y.  281,  14  L.R.A.  398,  29  N.  E.  132; 
Jorgensen  v.  Squires,  144  N.  Y.  280^ 
39  N.  E.  373. 

The  city  has  no  right  to  demand  com- 
pensation from  the  owner  of  the  fee 
of  the  street  for  the  use  of  the  vault 
space. 
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Tacoma  Safety  Deposit  Co.  v.  Chi- 
cago, 247  111.  192,  31  L.R.A.(N.S.)  868, 
93  N.  E.  153,  20  Ann.  Gas.  564;  Sears 
V.  Chicago,  247  111.  204,  139  Am.  St. 
Rep.  319,  93  N.  E.  158,  20  Ann.  Gas. 
539 ;  Tacoma  Safety  Deposit  Co.  v.  Chi- 
cago, 247  IlL  192,  31  L.R.A.(N.S.)  868, 
93  N.  E.  153,  20  Ann.  Gas.  564 ;  State, 
Benson,  Prosecutor,  v.  Hoboken,  38  N. 
J.  L.  280. 

If  the  plaintiffs  are  correct  in  their 
contention  and  the  city,  in  defiance  of 
their  rights,  is  threatening  to  cut  them 
off  from  vault  space  owned  by  them 
in  fee,  they  would  be  entitled  to  invoke 
equitable  relief. 

High,  Inj.  §  363 ;  Varick  v.  New  York, 
4  Johns.  53;  Manchester  Cotton  Mills 
V.  Manchester,  25  Gratt.  825;  Kerr, 
Inj.  §  125;  Oakley  v.  Williamsburg,  6 
Paige,  262;  Clark  v.  Syracuse,  13  Barb. 
33;  Manko  v.  Ghambersburgh,  25  N.  J. 
Eq.  168;  State,  Benson,  Prosecutor,  v. 
Hoboken,  33  N.  J.  L.  280. 

Plaintiffs  have  all  the  rights  in  the 
'  original  street  and  in  the  additional  5- 
foot  strip  which  belonged  to  the  persons 
owning  the  land  when  the  street  was 
originally  dedicated  and  when  it  was 
widened.  The  title  was  conveyed  to  the 
street  center. 

■  Bissell  V.  New  York  C.  R.  Co.  23  N. 
Y.  61;  Gerard,  Streets,  p.  149;  Ham- 
mond V.  McLachlan,  1  Sandf .  828 ;  Per- 
rin  V.  New  York  C.  R,  Co.  36  N.  Y.  120; 
Re  Ladne»  118  N.  Y.  213,  23  N.  E.  465; 
Hennessy  v.  Murdock,  137  N.  Y.  317, 
33  N.  E.  330;  Mott  v.  Mott,  68  N.,Y. 
246;  Kings  County  F.  Ins.  Go.  v. 
Stevens,  87  N.  Y.  287,  41  Am.  Rep.  361 ; 
Story  V.  New  York  Elev.  R.  Co.  90  N. 
Y.  122,  43  Am.  Rep.  146 ;  Miner  v.  New 
York,  5  Jones  &  S.  171;  Sizer  v. 
Devereux,  16  Barb.  160;  Dovaston  v. 
Paine,  2  Smith,  Lead.  Gas.  6th  Am.  ed. 
228 ;  Banks  v.  Ogden,  2  Wall.  57,  17  L. 
ed.  818;  Bliss  v.  Johnson,  73  N.  Y.  529; 
Devlin,  Real  Estate,  3d  ed.  §  1024. 

Messrs.  Terence  Farl^  and  Leon  N. 
Fotter,  with  Mr.  Lamdr  Hardy,  for  re- 
spondent: 

If  the  city  owns  the  bed  of  Gort- 
landt street,  then  unquestionably  it  has 
the  right  to  charge  anything  it  sees 
fit  for  the  privilege  of  constructing 
vaults. 

3  DiU.  Mun.  Corp.  5th  ed.  §§  1178, 
1180. 

If  the  abutting  proprietor  owns  the 
fee  he  cannot  construct  a  vault  without 
the  permission  of  the  municipal  au- 
thorities and  subject  to  such  terms  and 
conditions  as  they  may  impose.  And 
such  a  permit  is  subject  to  revocation 
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itt  any  time  when  the  public  necessities 
require  it. 

Patten  v.  New  York  Elev.  R.  Co.  3 
Abb.  N.  C.  306 ;  Deshong  v.  New  York, 
74  App.  Div.  234,  77  N.  Y.  Supp.  563, 
affirmed  in  176  N.  Y.  475,  68  N.  E.  880; 
Lincoln  Safe  Deposit  Co.  v.  New  York, 
96  App.  Div.  624,  88  N.  Y,  Supp.  912, 
affirmed  in  210  N.  Y.  84,  L.R.A.1915F, 
1009,  103  N.  E.  768 ;  New  York  v.  De- 
Peyster,  120  App.  Div.  762,  105  N.  Y. 
Supp.  612,  affirmed  in  190  N.  Y.  547, 
83  N.  E.  1123;  Potter  v.  Interborough 
Rapid  Transit  Co.  54  Misc.  432,  105  N. 
Y.  Supp.  1071,  affirmed  in  124  App.  Div. 
920,  108  N.  Y.  Supp.  1145;  New  York 
Steam  Co.  v.  Foundation  Co.  195  N.  Y. 
43,  21  L.R.A.(N.S.)  470,  87  N.  E.  765; 
Tiernan  v.  Thorp,  88  Neb.  662,  32 
L.R.A.(N.S.)  1034,  130  N.  W.  280; 
Sears  v.  Chicago,  247  111.  204,  139  Am. 
St.  Rep.  319,  93  N.  E.  158,  20  Ann. 
Cas.  543;  Tacoma  Safety  Deposit  Co. 
v.  Chicago,  247  111.  192,  31  L.R.A.(N.S.) 
£68,  93  N.  E.  153,  20  Ann.  Cas.  564; 
People  ex  rel.  Mather  v.  Marshall  Field 
&  Co.  266  111.  609,  L.R.A.1915F,  937, 
107  N.  E.  864,  Ann.  Cas.  1916B,  743; 
Peabody  v.  Boston,  220  Mass.  376, 
L.R.A.1915F,  1005,  107  N.  E.  952. 

Irrespective  of  the  question  whether 
the  city  may  charge  for  vault  privileges, 
plaintiffs,  who  have  been  guilty  of  a 
confessed  wrong,  cannot  come  into  a 
court  of  equity  and  ask  it  to  protect 
them  from  any  interference  on  the  part 
of  the  city. 

Weiss  V.  Herlihy,  23  App.  Div.  608, 
49  "N.  Y.  Supp.  81 ;  Weeghman  v.  KiUi- 
fer,  L.R.A.1915A,  820,  131  C.  C.  A. 
558,  215  Fed.  289 ;  Moore  v.  Tarlton,  8 
Ala.  444,  37  Am.  Dec.  701 ;  Sioux  City 
V.  Chicago  &  N.  W.  R.  Co.  129  Iowa, 
694,  113  Am.  St.  Rep.  501,  106  N.  W. 
183 ;  Seibel  v.  Highun,  216  Mo.  121, 129 
Am.  St.  Rep.  502,  115  S.  W.  987 ;  Ryan 
V.  MiUer,  286  Mo.  496,  139  S.  W.  128, 
Ann.  Cas.  1912D,  540;  Power s's  Ap- 
peal, 125  Pa.  175,  11  Am.  St.  Rep.  882, 
17  Atl.  254;  McVey  v.  Brendel,  144  Pa. 
235,  13  L.R.A.  377,  27  Am.  St  Rep. 
625,  22  Atl.  912;  Larscheid  v.  KitteU, 
142  Wis.  172,  125  N.  W.  442,  20  Ann. 
Cas.  576 ;  Rock  v.  Mathews,  35  W.  Va. 
531,  14  L.R.A.  608,  14  S.  E.  137. 

Plaintiffs'  first  point  that  "the  find- 
ings of  the  appellate  division,  so  far  as 
they  conflict  with  those  of  the  special 
term,  are  without  any  evidence  what- 
ever to  sustain  them,  and  are  unwar- 
ranted in  law,"  cannot  be  sustained. 

3  Kent,  Com.  12th  ed.  p.  392 ;  Camp- 
bell V.  Hall,  Cowp.  pt.  1,  p.  204. 98  Eng. 
Reprint,  1046;  Constantine  v.  Van  Win- 


kle, 6  Hill,  177;  Overbagh  v.  Patrie,  8 
Barb.  28 ;  People  v.  Livingston,  8  Barb. 
253;  Bartow  v.  Draper,  5  Duer,  130; 
Wetmore  v.  Story,  22  Barb.  414;  Dun- 
ham V.  Williams,  87  N.  Y.  251;  Dun- 
ham V.  Williams,  36  Barb.  136;  Levy 
V.  Levy,  33  N.  Y.  97;  Story  v.  New 
York  Elev.  R.  Co.  3  Abb.  N.  C.  478,  re- 
versed in  90  N.  Y.  122,  43  Am.  Rep. 
146 ;  Van  Giesen  v.  Bridgef ord,  18  Hun, 
73,  83  N.  Y.  348;  Smith  v.  Rentz,  131 
N.  Y.  169,  15  L.R.A.  138,  30  N.  E.  54. 

The  findings  of  the  appellate  division 
that  dedication  was  neither  recognized 
by  statute  nor  developed  at  common  law 
as  early  as  1733  is  in  accord  with  fact 
and  sustained  by  evidence. 

Angell,  Highways,  3d  ed.  §  133; 
Jones,  Easements,  §  422;  1  Reeves,  Real 
Prop.  p.  221,  note  3;  Washb.  Ease- 
ments, p.  207;  Morris  v.  Vanderen,  1 
Dall.  64,  1  L.  ed.  38 ;  De  Ruyter  v.  St 
Peter's  Church,  3  Barb.  119;  Morgan 
V.  King,  30  Barb.  9,  reversed  in  35  N. 
Y.  458,  91  Am.  Dec.  58;  Hooker  v. 
Cummings,  20  Johns.  90,  11  Am.  Dec. 
249;  Williams  v.  WiUiams,  8  N.  Y.  525; 
Hill  V.  Livingston  County,  12  N.  Y.  52; 
Madison  Ave.  Baptist  Church  v.  Bap- 
tist Church,  46  N.  Y.  131 ;  Cutting  v. 
Cutting,  86  N.  Y.  522;  Brookhaven  v. 
Smith,  188  N.  Y.  74,  9  L.R.A.(N.S.) 
326,  80  N.  E.  665,  11  Ann.  Cas.  1; 
Barnes  v.  Midland  R.  Terminal  Co.  193 
N.  Y.  378,  127  Am.  St.  Rep.  962,  85 
N.  E.  1093;  Fulton  Light,  Heat  &  P. 
Co.  V.  State,  200  N.  Y.  400,  37  L.R.A 
(N.S.)  307,  94  N.  £.  199;  Re  Carnegie 
Trust  Co.  206  N.  Y.  390,  46  L.R.A. 
(N.S.)  260,  99  N.  E.  1096;  Gerard, 
Titles  to  Real  Estate,  5th  ed.  p.  22. 

The  widening  of  Cortlandt  street  in 
1784  must  be  deemed  to  have  been  ac- 
complished pursuant  to  the  then-exist- 
ing laws. 

Bartow  v.  Draper,  6  Duer,  130;  Sher- 
man V.  McKeon,  8  Bosw.  103;  Williams 
V.  New  York  C.  R.  Co.  16  N.  Y.  97,  69 
Am.  Dec.  651 ;  People  v.  Kerr,  27  N.  Y. 
188;  Story  v.  New  York  Elev.  R.  Co. 
90  N.  Y.  122,  43  Am.  Rep.  146. 

Assuming  that  Thomas  Salter  and 
his  wife  were  vested  with  the  title  to 
half  the  bed  of  Cortlandt  street,  that 
title  was  not  transferred  by  the  convey- 
ance to  James  E.  Cooley. 

Jackson  ex  dem.  Yates  v.  Hathaway, 
15  Johns.  447,  8  Am.  Dec.  263;  Tyler 
V.  Hammond,  11  Pick.  193;  English  v. 
Brennan,  60  N.  Y.  609;  Watson  v. 
New  York,  67  App.  Div.  573,  78  N.  Y. 
Supp.  1027,  affirmed  in  176  N.  Y.  475, 
67  N.  E.  1091;  Bartow  v.  Draper,  5 
Duer,  130;  Higinbotham  v.  Stoddard, 
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72  N.  Y.  94;  HaU  v^  WhitehaU  Water 
Power  Co.  103  N.  Y.  129,  8  N.  B.  609; 
People  ex  reL  Bumham  v.  Jones,  112 
N.  Y.  697,  20  N.  E.  577 ;  Clark  v.  Roch- 
ester City  &  B.  R.  Co,  2  N.  Y.  Supp. 
563;  Harris  v.  Oakley,  17  N.  Y.  S.  R. 
198,  2  N.  Y.  Supp.  305;  Union  Burial 
Ground  Soc.  v.  Robinson,  6  Whart.  18. 

The  city  owns  the  fee  of  the  land 
occupied  by  the  streets,  whether  such 
streets  were  laid  out  under  the  Dutch 
regime,  or  during  the  colonial  period, 
or  subsequently,  after  the  organization 
of  the  state  government. 

Kane  v.  New  York  Elev.  R.  Co.  125 
N.  Y.  164,  11  L.R.A.  640,  26  N.  E.  278; 
People  V.  Kerr,  27  N.  Y.  188 ;  Kellinger 
V.  Forty-second  Street  &  G.  Street 
Perry  R.  Co.  50  N.  Y.  206;  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y. .  122, 
43  Am.  Rep.  146 ;  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  B. 
528;  Knickerbocker  Ice  Co.  v.  Forty- 
second  &  G.  Street  Ferry  R.  Co.  176 
N.  Y,  408,  68  N.  E.  864. 

Conin,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  seek  in  this  action 
in  equi^  a  judgment  perpetually  re- 
straining the  defendant  from  claim- 
in^rany  estate  in,  or  interfering  with 
vaults  or  vault  spaces  under,  the 
surface  of  the  northerly  half  of 
Cortlandt  street  in  the  city  of  New 
York  connected  with  the  premises 
of  the  plaintiffs  at  the  northwest 
comer  of  Broadway  and  Cortlandt 
street.  The  special  term  awarded 
the  judgment  sought  by  the  plain- 
tiffs, which  the  appellate  division 
reversed,  and  dismissed  the  com- 
plaint on  the  merits. 

The  immediate  inducement  of  the 
action  was  the  threat  of  the  defend- 
ant that  unless  the  plaintiffs  pro- 
cured from  and  paid  the  defendant 
for  a  permit  for  the  vault  spaces,  it 
would  deprive  the  plaintiffs  and 
their  tenants  of  the  use  of  them. 
The  plaintiffs  assert  that  the  threat^ 
ened  action  is  unlawful  because  they 
own  in  fee  simple  the  bed  of  the 
part  of  Cortlandt  street  in  which 
the  vault  spaces  are. 

The  appellate  division  and  the 
special  term  are  in  disagreement  in 
regard  to  certain  of  the  cardinal 
facts.  There  are,  however,  facts 
found  by  the  special  term  which  the 
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appellate  division  did  not  reverse. 
Of  them  are  the  following:  The 
source  of  the  title  of  the  plaintiffs 
to  their  premises  and  of  the  claimed 
fee  in  the  land  of  the  street  was  a 
grant,  of  April  26, 1644,  by  a  ground 
brief  of  Director  General  ELieft  in 
behalf  of  the  States  General  of  the 
United  Netherlands,  to  Jan  Jansen 
Damen.  Cortlandt  street  did  not 
then  exist.  On  or  about  May  26, 
1738,  the  then  owners  of  the  land  in 
question^  and  the  owners  of  other 
lands,  filed  with  the  conmion  council 
of  the  cily  of  New  York  their  decla- 
ration and  petition,  which  recited 
that  they  were  possessed  of  certain 
parcels  of  land  on  the  west  side  of 
Broadway  and  running  from  thence 
to  Hudson  river,  and  for  the  im^ 
provement  of  them  they  and  ''others 
concerned  in  the  said  lands  by  mu- 
tual consent  and  agreement  have 
laid  and  staked  out  a  certain  new 
street  through  the  said  lands  from 
the  Broadway  aforesaid  to  Hudson 
river  of  40  foot  in  breadth  and  called 
the  name  thereof  Cortlandt  street," 
and  stated  that  they  ''therefore 
hereby  declare  and  make  known 
that  the  said  new  street  so  laid  out 
of  40  foot  English  measure  in 
breadth  through  the  lands  aforesaid 
and  called  Cortlandt  street  shall  for- 
ever remain,  continue,  and  be  a 
Publick  Street  and  Highway  in  like 
manner  as  the  other  Publick  Streets 
of  this  City  now  are  or  lawfully 
ought  to  be,''  and  prayed  that  "their 
Declaration  and  Petition  may  be  re- 
corded in  the  Record  of  the  Com- 
mon Council  of  this  Corporation." 
^  The  common  council  granted  the  pe- 
tition. In  1788  Cortlandt  street  was 
widened,  under  the  Laws  of  1784, 
chapter  66,  10  feet,  by  the  addition 
of  6  feet  on  each  side.  The  plain- 
tiffs or  their  predecessors  in  title 
about  the  year  1869  constructed, 
and  there  have  since  then  existed, 
vaults  under  tiie  beds  of  Cortlandt 
street  and  Broadway  contiguous  to 
the  said  premises  at  the  comer  of 
those  streets.  Municipal  ordinances 
in  force  at  the  time  of  the  construc- 
tion forbade,  under  a  penalty,  the 
construction  of  a  vault  in  any  of  the 
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streets  of  the  city  without  the 
written  municipal  permission  and 
the  payment  of  a  sum  for  each 
square  foot  of  vault  space  occupied. 
No  permission  or  pasrment  for  the 
vaults  has  at  any  time  existed. 
Ordinances  of  a  cognate  nature  have 
existed  at  all  tunes  since  1859.  In 
1912  the  defendant  first  learned  of 
the  extent  of  the  vaults,  and  the 
proper  municipal  authority  demand- 
ed of  the  plaintiffs  tiiat  they  obtain 
a  permit  and  make  the  required  pay- 
ment, and  threatened,  in  case  of 
their  default,  to  wall  up  the  vaults. 
Other  findings  will  be  referred  to 
as  they  become  relevant. 

The  plaintiffs  assert  that  Jan 
Jansen  Damen  was,  through  the 
ground  brief,  vested  by  the  Dutch 
sovereignty  with  the  fee  of  the  40 
feet  of  the  lands  which  subsequent- 
ly were  occupied  by  the  street, 
which,  transmitted  to  his  successors 
in  title  by  mesne  grants,  did  not 
pass  from  them  in  1733  by  virtue  of 
the  Roman-Dutch  law,  because  the 
Roman-Dutch  law  had  ceased  to 
exist  as  to  it,  or  by  virtue  of  the 
declaration  and  petition  of  1733, 
and  by  mesne  conveyances  such  fee 
is  now  in  the  plaintiffs ;  and  that  the 
defendant  acquired  in  1788  in  the 
proceeding  under  the  Statute  of 
1784  an  easement  only  in  the  10  feet 
added  to  the  width  of  the  street. 
The  defendant  asserts  that  the 
sovereign  grant  to  Damen,  in  its  ef- 
fect and  extent,  was  defined  by  the 
Roman-Dutch  law,  under  which 
sovereignty  was  revested  with  the 
fee  of  lands  granted  by  it  in  private 
ownership  and  subsequently  ap- 
propriated for  a  public  street  or 
highway ;  that  such  sovereign  right 
of  revestment  was  property  and  was 
transferred,  under  the  capitulation 
articles  of  1664,  the  Treaty  of  Breda 
of  1667  and  the  Treaty  of  West- 
minster of  1674,  to  the  British 
Crown  and  thence,  through  royal 
grant  and  charters,  passed  to  the 
defendant,  vesting  in  it  the  fee  of 
the  original  40  feet;  and  further, 
that  the  action  of  the  owners,  as- 
suming that  the  fee  was  in  them, 
and  the  common  council  in  1733, 


was  not  a  dedication  of  a  street,  and 
rwBs  the  instituting  of  a  proceeding 
under  a  colonial  act  of  1691 
through  which  the  defendant  ob- 
tained the  fee  to  the  40  feet;  that 
the  city  became  vested  with  the  fee 
of  the  5  feet  appropriated  in 
widening  the  street  upon  its  north- 
erly side  by  virtue  of  the  Authoriz- 
ing Statute  of  1784. 

The  special  term  by  its  findings  of 
fact  and  conclusions  of  law  sustained 
the  assertions  of  the  plaintiffs. 
The  appellate  division,  by  the  find- 
ings of  fact  as  determined  by  it, 
and  legal  conclusions  based  upon 
them,  sustained  the  assertions  of 
the  defendant,  and  reversed  any 
finding  of  fact  made  by  the  specisd 
term  inconsistent  with  the  findings 
made  by  it.  In  case  the  new  find- 
ings of  fact  made 
by  the  appellate  di-  tttS^^^^^ 
vision  have  support 
in  the  evidence,  we  must,  inasmuch 
as  its  legal  conclusions  are  upheld 
by  the  facts  as  found,  affirm  its  de- 
cision. Union  Trust  Co.  v.  Oliver, 
214  N.  Y.  517,  522,  108  N.  E.  809. 

We  take  up  first  the  question, 
Did  the  executory  right  in  the  Dutch 
sovereignty  of  being  revested  with 
the  fee  of  lands  as  and  when  devot- 
ed to  a  street  pass  to  the  British 
sovereignty  ?  It  is  neither  necessary 
nor  useful  to  attempt  to  determine 
or  discuss  whether  the  title  of  the 
British  Crown  to  the  territory  of 
New  Netherlands  arose  from  dis- 
covery or  conquest,  or  the  cognate 
question  whether  the  civil  law  was 
in  force  in  the  province  de  jure  or 
merely  de  facto;  'The  claim  of  the 
Dutch  was  always  contested  by  the 
English;  not  because  they  ques- 
tioned the  title  given  by  discovery, 
but  because  they  insisted  on  being 
themselves  the  rightful  claimants 
under  that  title.  Their  pretensions 
were  finally  decided  by  tiie  sword.'' 
Johnson  v.  M'Intosh,  8  Wheat.  543, 
576,  5  L.  ed.  681,  689.  Historical 
research  has  not  weakened  the  accu- 
racy of  the  statement  of  Chief  Jus- 
tice Marshall.  We  assume,  for  the 
purposes  of  this  case,  that  at  the 
time  of  the  executkm  and  d^ivery 
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of  the  ground  brief  to  Damen  in 
1644  the  Boman-rDutch  law  was  in 
force  in  New  Netherlands,  that  the 
grant  by  the  ground  brief  was  with 
reference  to  it»  and  the  correlative 
rights  of  the  Dutch  government  and 
the  grantee  in  relation  to  the  grant 
were  controlled  by  it,  and  that  the 
grantee  was  vested  with  the  fee, 
subject  to  such  limitations  or  servi- 
tudes as  it  and  the  ground  brief 
.affixed. 

The  Roman-Dutch  law  prevailed 
in  the  New  Netherlands  at  the  time 
of  the  sovereign  grant  to  Damen. 
The  Roman  or  civil  law  was  its 
basis,  but  the  government  of  the 
United  Netherlands  had  through 
their  enactments  and  customs  in- 
corporated in  it  provisions  of  their 
own.  A  rule  of  it  was  that  every 
sovereign  grant  was  subject  to  the 
revesting  in  the  sovereignty  of  the 
absolute  title  to  any  part  of  the 
granted  lands  which  became  a  pub- 
lic highway.  Dunham  v.  Williams, 
37  N.  Y.  251.  By  virtue  of  it,  the 
Dutch  sovereignly,  from  the  time 
of  the  grant  to  the  time  it  witbdrow 
from  and  surrendered  to  Great 
Britain  the  New  Netherlands,  would 
have  become,  as  the  representative 
of  the  people  within  its  jurisdiction, 
the  owner  of  the  land  of  Cortlandt 
street,  if  appropriated  for  the  street 
within  that  time.  Throughout  that 
period  the  title  of  Damen  and  of  his 
successors  was  subject  to  such  regal 
prerogative.  It  was  a  prerogative, 
however,  which  the  Roman-Dutch 
law  affixed  to  tiie  Dutch  soveroignty, 
which  depended  upon,  and  whidi 
was  enforceable  only  IJirough,  that 
law.  The  conmion  law  of  England 
knew  naught  of  it,  had  no  recogni- 
tion for  it,  or  no  remedy  through 
which  it  might  be  grasped  or  en- 
forced. The  common  law  of  Eng- 
land ruled,  generally  speaking,  that, 
apart  from  any  statutory  provi- 
sions, the  owner  of  the  land  adjoin- 
ing a  highway,  or  the  lord  of  the 
manor,  is  owner  also  of  the  soil  of 
one  half  of  the  highway,  and  the 
owner  of  the  soil  of  a  highway  ''has 
right  to  all  above  and  underground, 
except  only  the  right  of  passage 
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for  the  King  and  his  people,^  and 
may  exercise  all  rights  of  owner- 
ship not  inconsistent  with  the  public 
right  of  passage.  Goodtitle  ex  dem. 
Chester  v.  Alker,  1  Burr,  183,  97 
Eng.  Reprint,  231, 17  Eng.  Rul.  Cas. 
549,  1  Ld.  Kenyon,  427;  St.  Mary, 
Newington,  v.  Jacobs,  L.  B.  7  Q.  B. 
Div.  47.  The  executory  .  preroga- 
tives, privileges,  and  rights,  which 
by  virtue  of  the  Roman-Dutch  law 
inhered  in  the  Dutch  sovereignty 
and  which  were  foreign  to  the 
British  sovereignty  and  its  common 
law,  did  not  pass,  under  the  capitu- 
lation articles  and  treaties,  to  the 
British  Crown  or  its  representative, 
the  Duke  of  York.  The  sovereignty 
of  the  Dutch  was  not  merged  in  that 
of  Great  Britain.  It  withdrew  from 
and  became  extinct  in  the  territory 
of  New  Netherlands.  It  surrendered 
to  the  British  Crown  the  public  ter- 
ritorial possessions  and  estate.  It 
did  not  transfer  to  the  British 
Crown  the  Roman-Dutch  law  or  the 
rights  incorporate  in  the  govem- 
.  ment  of  the  Dutch  by  virtue  of  that 
law  to  seize,  sequestrate,  or  escheat 
any  part  of  or  interest  in  the  lands 
granted  by  it.  The  reign  of  the 
Roman-Dutch  law  expired  in  New 
Netherlands  (except  as  left  appli- 
cable by  the  capitulation  articles 
and  troaties  to  the  private  rights  of 
the  Dutch  inhabitants),  and  with 
it  expired  the  servitude,  dependent 
upon  and  enforceable  only  through 
it,  in  the  lands  granted  to  Damen. 
Executory  sovereign  rights  spring- 
ing from  that  law  and  enforceable 
only  tlu*ough  it  ceased  to  exist  as 
to  the  surrendered  territory,  and 
the  British  Crown  had  such  preroga- 
tives or  rights  in  relation  to  it  as 
the  common  law  of  England,  modi- 
fied, perhaps,  by  the  stipulations  of 
the  surrender,  gave  it.  The  prop- 
erty right  in  the  Dutch  government 
to  a  reversion  of  the  title  to  so  much 
of  the  lands  granted  to  Damen  as 
became  a  public  street  or  highway 

was  not  a  property  Hi.itwr-tme 
right  m  the  realm  -D»tcik  «v«nt* 
of  the  common  law  *  *^** 
of  England.    The  common  law  did  / 
not  recognize  nor  grasp  nor  uphold' 
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it.  The  British  Crown  had  not  the 
rigrht  to  assert  a  title  to  Cortlandt 
street,  even  as  it  obviously  would 
not  have  had  the  right  to  assert  title 
to  the  lands  granted  to  Damen 
through  sequestration  or  escheat  for 
a  cause  justifying  under  the  Roman- 
Dutch  law,  but  unknown  to  the 
English  law.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  McGlinn,  114  U.  S.  542,  546, 
29  L.  ed.  270,  271,  5  Sup.  Ct.  Rep. 
1005.  Such  conclusion  is  not  incon- 
sistent with  our  decision  in  Dunham 
V.  Williams,  37  N.  Y.  251,  253,  or 
our  views  in  other  cases  harmoniz- 
ing with  that  decision.  In  Dunham 
V.  Williams,  and  in  those  other 
cases,  the  street  or  highway  under 
consideration  was  laid  out  prior  to 
1664,  as  we  have  in  each  case  ex- 
pressly and  carefully  stated.  The 
executory  sovereign  right  had, 
therefore,  through  the  rule  of  the 
Roman-Dutch  law,  become,  executed 
and  ripened  into  an  absolute  title 
and  property.  That  law  had  ex- 
hausted its  office  and  had  created 
that  which  the  common  law  recog- 
nized as  property.  The  Dutch  gov- 
ernment owned  the  land  of  the 
street  or  highway  as  it  owned  the 
vacant  or  ungranted  lands  of  the 
province, — an  ownership  and  a 
property  cognizable  and  regulated 
by  the  common  law  of  England.  The 
ownership  of  the  Dutch  govern- 
ment in  the  land  of  a  street  or  high- 
way was  the  same  as  it  would  have 
been  had  its  grantee  or  a  successor 
in  his  title  conveyed  to  it  those 
lands.  Thus,  in  Dunham  v.  Wil- 
liams we  said :  "The  highway  hav- 
ing been  laid  out  long  prior  to  the 
capitulation,  the  title  of  the  govern- 
ment to  the  roadbed  was  absolute." 
In  Kane  v.  New  York  Elev.  R.  Co. 
125  N.  Y.  164,  11  L.R.A.  640,  26  N. 
E.  278,  the  fact  was  the  same.  In 
Paige  V.  Schenectady  R.  Co.  178  N. 
Y.  102,  110,  70  N.  E.  213,  the  de- 
fendant claimed  that  Washington 
avenue  was  a  Dutch  street  and  the 
title  to  it,  therefore,  in  the  public. 
We  denied  the  claim,  and  said: 
"Obviously,  when  Washington  ave- 
nue became  a  public  highway,  the 
colony  of  New  York  was  governed 


by  the  English  law,  under  which  tiie 
sovereign  did  not  own  the  fee  to  the 
streets  or  highways,  but  only  an 
easement  upon  the  land  over  which 
they  extended.  Under  the  common 
law  of  England,  the  title  to  the  land 
in  a  street  or  highway  waa  not  in 
the  King,  but  in  iSie  lord  of  the 
manor,  subject  only  to  the  easement 
of  the  public  to  a  way  over  it"  We 
conclude  that  the  fee  of  the  lands  as 
and  when  devoted  to  the  street  did 
not  pass  to  the  British  Crown. 

We  take  up  next  the  finding  of 
the  appellate  division  that  under  flie 
declaration  and  petition  of  1733  the 
predecessors  of  the  defendant  ha« 
took  the  necessary  proceedings,  un- 
der the  Colonial  Act  of  1691,  to  lay 
out  Cortlandt  street  as  a  public 
highway,  and  that  thereunder  it  ac- 
quired the  fee  of  the  40  feet. 

The  finding  is,  and  must  be,  based, 
under  the  record,  exclusively  upon 
the  contents  of  the  declaration  and 
petition  and  the  language  of  the  act 
The  contents  of  the  declaration  and 
petition  and  the  granting  of  the  pe- 
tition have  already  been  stated.  The 
Colonial  Act  (Laws  1691,  chap.  18) 
in  effect  recited  that  it  was  neoe^ 
sary  for  traffic  and  commerce  "that 
buildings  streets  lanes  wharfs  docks 
and  alleys"  be  regulated  with  uni- 
formity for  public  acconmoodation, 
and  "that  all  impediments  and  ob- 
structions that  may  reta^  so 
necessary  a  work  may  be  removed," 
and  enacted  that  the  municipal  au- 
thorities might  at  their  pleasure  ap- 
point supervisors  of  those  public 
conveniences  to  act  according  to 
such  rules  as  they  should  establish, 
and  noifiiit  obstruct  any  building 
that  would  narrow  a  street,  and  if 
in  the  laying  out  for  the  future  of 
any  such  convenience  "they  doe  take 
any  persons  Grounds  they  are  to 
give  notice  to  the  Owners  or 
Paityes  interested  in  the  ground  to 
be  so  taken,"  and  may  treat  and 
agree  with  the  owners  or  parties  "to 
the  end  that  reasonable  satisfaction 
may  be  given  for  all  such  ground  as 
shall  be  taken  and  employed  for  the 
uses  aforesaid,"  or  in  default  of 
agreeing  may  cause  the  impaneling 
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of  a  jury  to  assess  ''such  Damages 
and  recompense  as  they  shall  judge 
fit  to  be  awarded  to  the  owners  and 
others  interested  according  to  their 
severall  and  respective  Interests  and 
Estates  Of  any  such  ground  or  any 
part  thereof  for  their  respective 
interests  and  Estates  in  the  same  as 
by  the  said  Mayor  Alderman  and 
Common  Council  shall  be  adjudged 
fitt  to  be  converted  to  the  purposes 
aforesaid."  The  language  of  ^e  act 
does  not  indicate  or  suggest  that  the 
declaration  and  petition  had  any  re- 
lation to  it.  It  clearly  contem- 
plates a  proceeding  in  invitum  in 
which  tke  land  to  be  appropriated 
for  the  public  use  was  to  be  taken, 
not  accepted  as  petitioned  by  its 
owners,  and  was  to  be  paid  for  pur- 
suant to  an  amicable  agreement  be- 
tween them  and  the  municipality,  or 
in  default  of  such  agreement,  to  an 
assessment  by  the  jury.  The  con- 
tents of  the  declaration  and  petition 
do  not  indicate  or  suggest  that  it 
has  any  relation  to  the  act.  The 
land  described  by  it  is,  in  form, 
dedicated  to  the  public  for  the  pur- 
poses of  a  street  through  the  decla- 
ration and  petition  and  the  order  or 
resolution  of  the  common  council. 
•In  form,  a  street  is  created  by  dedi- 
cation. In  contravention  of  such 
conclusion,  it  is  asserted  that  the 
common  law  with  respect  to  dedica- 
tion had  not  in  1733  been  developed. 
The  assertion  is  un- 
supported by  and  is  Jjjf  ***^***®*'"" 
contrary  to  judicial 
authority  and  the  natural  conclu- 
sions authorized  by  the  history  of 
the  cosunon  law.  The  easement  of 
a  private  right  of  way  was  fre- 
quently created  under  the  common  ^ 
law  as  early  as  the  fourteenth 
century.  "The  most  elaborate  and  , 
carefully  worded  of  the  private  doc- 
uments which  have  come  down  to 
us  are  those  which  create  or  regu- 
late pasture  rights  and  rights  of 
way."  2  Pollock  &  M.  History  of 
English  Law,  p.  144.  It  is  a  clear 
and  near  step  from  a  right  of  way  to 
an  individual  to  a  right  of  way  to 
the  public.  In  Post  v.  Pearsall,  22 
Wend.    425,  433,  Chancellor  Wal- 
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worth  stated:  "Although  at  the 
time  of  the  publication  of  the  laws 
of  William,  the  Conqueror,  there 
were  but  four  great  roads  in  Eng- 
land called  the  King's  highways,  yet 
no  one  can  doubt  that  there  were, 
even  at  that  time,  innumerable 
thoroughfares,  and  many  squares 
and  open  spaces,  which  had  been 
dedicated  to  the  use  of  the  people  at 
large,  for  passages  and  promenades ; 
and  the  number  since  that  time  has 
probably  increased  an  hundred  fold. 
The  law  of  dedication,  therefore, 
which  was  applicable  to  thorough- 
fares, was  properly  applicable  to 
market  places  and  promenades,  al- 
though they  were  not  highways  in 
the  ordinary  sense  of  the  term." 
This  general  statement  has  a  strong 
support  in  the  authoritative  state- 
ment :  "Most  highways  have,  or  are 
deemed  to  have,  originated  from  the 
owner's  dedication  of  his  land  to  the 
public  for  the  purposes  of  passage 
and  acceptance  by  the  public  of  his 
gift,  evidenced  by  their  user  of  the 
way,"  16  Laws  of  England  (Hals- 
bury)  p.  12,  Judicial  authority  up- 
on the  question  is  not  lacking.  In 
New  Orleans  v.  United  States,  10 
Pet.  662,  9  L.  ed.  573,  it  was  held 
that  land  was  dedicated  to  the  public  • 
us^  in  1724,  and  the  court  said: 
"That  property  may  be  dedicated  to 
public  use  is  a  well-established 
principle  of  the  common  law.  It  is 
founded  in  public  convenience,  and 
has  been  sanctioned  by  the  experi- 
ence of  ages.  The  original  dedica- 
tion is  proved  by  the  maps  in 
evidence,  and  by  a  public  use  of 
more  than  a  century.  These  facts 
are  conclusive.''  pp.  712-717.  In 
1713  an  English  court  recognized 
the  principle  of  dedication  in  the 
following  opinion:  "If  a  vill  be 
erected,  and  a  way  laid  out  to  it»  if 
there  be  no  other  way  but  that  to 
the  vill,  it  is  not  material  quo  animo 
it  was  laid  out,  it  shall  be  deemed  a 
public  way."  Reg.  v.  Homsey,  10 
Mod.  150,  88  Eng.  Reprint,  670.  In 
1732  it  was  likewise  recognized  in 
the  two  decisions  in  Rex  v.  Hudson, 
2  Strange,  909,  93  Eng.  Reprint, 
935,    and    Lade    v.    Shepherd,    2 
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Strange,  1004, 93  Eng.  Reprint,  997, 
in  each  of  which  the  alleged  dedica- 
tion was  many  years  prior  to  the 
rendering  of  the  decision.  We 
think  the  declaration  and  petition 
and  the  resolution  or  order  of  the 
common  council  conclusively  estab- 
lished the  dedication  of  the  40  feet 
to  the  public  for  the  purposes  of  a 
public  street.    By  the  common  law, 

in  the  act  of  dedica- 
tion, the  fee  of  the 
soil  remained  in  the  owners,  but  the 
use  of  the  street  was  vested  in  the 
public.  The  owners  parted  with 
the  use  involved  in  the  purposes  of  a 
street  only.  Barclay  v.  Howell,  6 
Pet.  498,  8  L.  ed.  477 ;  Cincinnati  v. 
White,  6  Pet.  431,  8  L.  ed.  452.  Our 
conclusion  is  that  the  defendant  has 
not  at  any  time  held  the  fee  to  the 
original  40  feet  of  the  street,  and 
that  the  finding  of  the  appellate  di- 
vision in  relation  thereto  is  not  sup- 
ported by  the  evidence. 

We  take  up  next  the  finding  of 
the  appellate  division  "that  when 
the  common ,  council  determined  to 
lower  the  grade  of  Cortlandt  street 
and  to  extend  its  width  5  feet  on 
either  side,"  pursuant  to  chapter  56 
of  the  Laws  of  1784,  "the  fee  to  the 
widened  part  of  the  street  vested  in 
the  city  of  New  York."  This  find- 
ing has  not  any  support  in  the  evi- 
dence. The  Statute  of  1784  recited, 
in  effect,  the  destruction  by  fires 
"during  the  war"  of  a  considerable 
part  of  the  city,  and  that  streets  in 
such  destroyed  parts  might  be  bene- 
ficially altered,  and  authorized,  in 
effect,  the  city  to  appoint  commis- 
sioners for  the  purpose  of  laying 
out  the  streets  in  such  parts  of  the 
city  under  prescribed  restrictions 
with  the  provision  that  where  any 
owner  deemed  his  lot  injured  he 
might  apply  to  the  city  **to  have  the 
injury  or  damage  so  supposed  to 
have  been  suffered,  ascertained  by 
appraisement,"  and  appraisers 
"shall  determine  upon  a  full  and 
equitable  consideration  and  esti- 
mate of  all  the  circumstances  at- 
tending the  alteration  in  the  streets, 
as  aforesaid,  whether  such  lot  or 
lots  has  or  have  been  decreased  or 


advanced  in  value  by  such  alter- 
ations and  to  what  amount,"  and 
contemplated  payment  to  the  owner 
of  his  damage  or  by  him  for  the  in- 
creased value.  A  proceeding  under 
this  statute  effected  the  widening 
of  the  street.  It  does  not  appear 
from  any  finding  or  the  proceeding 
as  described  that  a  fee  was  taken  or 
sought.  The  statute,  obviously,  did 
not  prescribe  or  require  the  taking 
of  the,  fee  to  the  land  appropriated 
for  the  widening.  An  easement 
fulfilled  its  intendment  and  pur- 
poses and  consti- 
tuted   the    interest  "J?A*~*  f*"***" 

.    ,  -  _  —title  to  lee. 

taken,  because  when 
the  language  and  intent  of  a  stat- 
ute do  not  otherwise  require,  the 
fee  to  land  appropriated  for  a  pub- 
lic use  will  remain  in  the  owner. 
•Mott  V.  Eno,  181  N.  Y.  846,  74  N.  E. 
229 ;  Bradley  v.  Crane,  201  N.  Y.  14, 
94  N.  E.  359.  Our  conclusion  is 
that  the  defendant  has  not  at  any 
time  held  the  fee  to  the  land  used  in 
widening  the  street. 

We  take  up  now  a  question  ta 
which  we  have  not  as  yet  referred. 
The  special  term  found,  as  facts, 
the  extent  of  the  occupied  vault 
space ;  the  demand  of  the  defendant 
that  the  plaintiffs  pay  for  the  use 
of  such  space  and  take  out  a  permit 
for  its  use;  that  the  ordinances  of 
the  defendant,  adopted  in  1906  and 
existing  at  the  time  of  the  demand, 
forbade,  under  a  penalty,  tiie  con- 
struction of  a  vault  in  a  street  with- 
out the  written  permission  of  the 
borough  president  having  jurisdic- 
tion, and  payment  to  him,  after  ob- 
taining the  permission,  of  "such 
sum  as  he  shall  certify  in  the  said 
permission  to  be  a  just  compensa- 
tion to  the  city  for  such  privilege, 
calculated  at  the  rate  of  not  less 
than  30  cents,  nor  more  than  $2  per 
foot,  for  each  square  foot  of  ground 
mentioned  (in  the  application)  as 
required  for  such  vault,'*  and  that 
no  permit  to  use  any  portion  of  said 
space  was  ever  applied  for  by  the 
plaintiffs  or  their  predecessors  in 
title.  It  held  as  conclusions  of  law 
that  the  plaintiffs  had  not  the  right 
to  construct  or  maintain  the  vaults 
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without  obtaining  the  permit  from 
the  defendant,  and  the  defendant 
had  not  the  right  to  require  the 
plaintiffs  as  a  condition  precedent 
to  the  use  of  any  part  of  the  said 
vault  space  to  pay  to  it  compensa- 
tion fixed  in  the  ordinance  for  the 
privilege  of  using  said  space.  The 
judgment  enjoined  the  defendant 
''from  exacting  from  the  plaintiffs 
the  compensation  fixed  in  the  ordi- 
nance passed  in  the  year  1906,  and 
from  interfering  in  any  manner 
with  plaintiffs'  use  of  said  vaults  by 
reason  of  plaintiffs'  failure  or  refus- 
al to  pay  such  compensation."  The 
reasoning  of  the  special  term  as  ex- 
pressed in  the  opinion  was:  The 
ordinance  imposed  a  compensation 
based  upon  the  number  of  square 
feet  contained  in  the  vault  space 
and  hence  imposed  not  a  mere  li- 
cense fee  incident  to  the  pov^^er  to 
investigate  the  application  and  reg- 
ulate the  use  of  the  street,  but  a  tax 
measured  in  amount  by  the  rental 
value  of  the  vault ;  the  charter  of  the 
defendant  conferred  upon  the  board 
of  aldermen  power  to  regulate  mere- 
ly, which  does  not  include  the  pow- 
er to  tax.  The  appellate  division 
made  the  finding  of  fact  (Ryan  v. 
Franklin,  199  N.  Y.  847,  92  N.  E, 
673)  'i;hat  no  proof  was  adduced  by 
the  plaintiffs  which  tended  to  show 
that  the  rate  of  compensation  which 
was  prescribed  by  the  ordinances 
for  a  vault  permit  was  either  exces- 
sive or  unreasonable  or  in  the 
nature  of  a  tax  or  an  assessment  or 
a  rental  for  the  use  of  the  land," 
and  the  conclusion  of  law  'that, 
even  assuming  that  the  plaintiffs 
are  the  owners  of  the  bed  of  Cort- 
landt  street,  still  they  have  not  the 
right  to  construct  vaults  thereunder 
without  the  permission  of  the  mu- 
nicipal authorities.  And  as  a  condi- 
tion of  granting  such  permission, 
the  municipal  authorities  are  en- 
titled to  impose  such  terms  and 
conditions  as  they  may  see  fit  to  in- 
demnify the  city  against  the  ex-^ 
penses  which  it  would  be  subjected 
to  in  performing  its  duty  of  super- 
vision and  inspection  and  mainte- 
nance and  repair." 


NEW  YORK.  6S9 

114  N.  B,  IS.) 

There  is  not  in  the  record  any  evi- 
dence supporting  the  finding  of  the 
special  term  that  the  defendant  de- 
manded of  the  plaintiffs  that  they 
pay  for  and  take  out  a  permit  for 
the  use  of  the  space  of  land  occu- 
pied by  the  vaults,  or  the  conclusion 
that  the  ordinances  provided  or  in- 
tended that  plaintiffs  should  pay  a 
tax  upon  or  for  such  space.  The 
language  of  the  ordinances,  upon 
which  ultimately  the  finding  is 
based,  does  not  support  the  finding 
or  conclusion.  It  expresses  that  the 
privilege  applied  and  to  be  compen- 
sated for  is  that  of  constructing  a 
vault  in  the  street.  That  privilege 
has  not  any  relation  to  the  owner- 
ship or  a  renting  of  the  land  of  the 
street  or  the  use  of  the  fee.  It  is  a 
requisite  preliminary  to  the  con- 
struction of  the  vault,  because  the 
land  constituting  the  street  is  sub- 
ject to  all  the  public  uses,  servitudes, 
and  appropriations  essential  to  or 
consistent  with  its  status  as  a 
street,  and,  in  the  interest  of  public 
safety,  convenience,  security,  and 
'comfort,  is,  within  all  legitimate 
street  uses,  by  statutory  grant,  un- 
der the  control,  regulation,  and  dis- 
position of  the  public  authorities, 
whose  right  to  exact  a  pa3rment  or 
fee,  in  the  process  of  regulation,  for 
a  permission  or  privilege  of  exercis- 
ing in  it  a  private  possession  or  ad- 
vantage, consistent  with  the  public 
uses,  is  undoubted.  Jorgensen  v. 
Squires,  144  N.  Y.  280,  39  N.  E. 
373 ;  Buffalo  v.  Stevenson,  207  N.  Y. 
258, 100  N.  E.  798 ;  Deshong  v.  New 
York,  176  N.  Y.  475,  68  N.  E.  880 ; 
Lincoln  Safe  Deposit  Co.  v.  New 
York,  210  N.  Y.  34,  L.R.A.1915F, 
1009,  103  N.  E,  768 ;  New  York  v. 
Rice,  198  N.  Y.  124. 28  L,R.A.  (N.S.) 
375,  91  N.  E.  283.  This  right  exists 
as  to  the  owner  of  the  land  con- 
tiguous to  the  land  of  the  street,  ir- 
respective of  the  „  .  ^ 
ovenership  of  the  Ji*"5.eJS7'***'* 
fee  of  the  latter,  i*--r^f '  -~" 
because  it  is  an  ele- 
ment in  the  authorized  regulation 
and  supervision  of  the  street. 

The  provisions  of  the  ordinances 
do  not  contain  any  evidence  that  the 
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payment  required  from  the  appli- 
cant for  the  permission  to  construct 
a  vault  is  a  tax,  and  not  a  fee  or 
the  permission.  They  require  him 
to  state  in  his  written  application 
"the  number  of  square  feet  of 
ground  which  is  required  for  the 
same,  and  the  intended  length  and 
width  of  the  same,"  and  to  pay  as  a 
just  compensation  for  the  privilege 
a  sum  "calculated  at  the  rate  of  not 
less  than  30  cents,  nor  more  than 
$2,  per  foot  for  each  square  foot  of 
ground  mentioned  as  required  for 
such  vault."  We  cannot  discern  in 
the  fact  that  the  licensing  officer  is 
required,  in  exercising  his  discre- 
tion as  to  the  amount,  to  make  the 
basis  of  his  computation  the  num- 
ber of  square  feet  of  the  space  to  be 
occupied,  support  for  the  legal  con- 
clusion that  the  pay- 
ment is  a  tax  or 
assessment  for  rev- 
enue. It  does  not 
tend  to  prove  that  a  computation  so 
based  would  produce  an  unreason- 
able charge  or  fee  for  the  expenses 
of  the  defendant  resulting  from  the 
ascertainment  as  to  whether  or  not 
the  permission  should  be  granted  as 
requested  and  the  regulation,  super- 
vision, and  inspection  incident  to 


*-proporttonln|ir 
fee  to  sqiamre 
feet  occupied— 
tax. 


the  construction  and  maintenance 
of  the  vault.  The  language  carries 
no  evidence  that  the  ordinances  ap 
ply  only  to  vaults  constructed  in 
streets,  the  fee  of  which  is  in  the 
defendant,  or  that  the  compensation 
is  a  rental. 

The  appellants  take  before  us  the 
further  ground  that  the  ordinances 
are  unauthorized  and  unlawful  be- 
cause they  apply  alike  to  all  streets 
irrespective  of  ownership  and 
therein  refuse  to  recognize  the  su- 
perior rights  of  the  individuals  own- 
ing the  fee  of  a  street.  Inasmuch 
as  this  ground  assumes  that  the 
compensation  required  by  them  is  a 
rental,  what  we  have  already  said 
makes  further  consideration  of  it 
unnecessary. 

For  the  reasons  stated,  the  judg- 
ment should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Hiscodc, 
Chase,  Hogan,  and  Cardozo,  JJ., 
concur. 

VOTE. 

For  right  of  abutting  owner  to  per- 
manent use  of  subsurface  of  street  or 
highway, 'see  the  annotation  to 
V.  MUMI,  post,  646. 


S.  H.  KRESS  &  COMPANY  et  al.,  Appts., 

V. 

CITY  OF  MIAMI. 

Florida  Supreme  Oourt^^JfOy  lO,  1919. 

(_  Fia.  — ,  82  So.  775.) 

Highway  —  use  by  abutting  owner. 

1.  The  owner  of  the  fee  in  a  street  has  the  right  to  use  the  subsurface 
in  front  of  his  property,  so  long  as  he  does  not  interfere  with  the  rights 
of  the  municipality  below  the  surface  for  sewers,  and  pipes  for  water,  gas, 
or  other  proper  purposes. 

[See  note  on  this  question  beginning  on  page  646.] 


Municipal  corporation  —  ordinance  — 
deprivation  of  property. 

2.  A  municipality  cannot  deprive  a 
person  of  his  property  or  prc^erty 
rights,  by  declaring  by  ordinance  or 

Headnotes  by  Browne,  Ch.  J. 


otherwise  that  to  be  a  nuisance^  vMA 
in  fact  is  not  a  nuisance. 
[See  19  R.  C.  L,  817.] 

Highway  —  openings  in  sidewalk. 

3.  The  owner  of  the  fee  in  a  street 


KRESS  &  CO.  V.  MIAMI. 


has  flie  rights  subject  to  reasonable 
municipal  reflation,  to  make  openings 
in  the  sidewalk  to  give  access  to  the 
area  beneath;  but  he  is  bound  so  to 
construct  and  cover  the  opening  that 
it  shall  at  all  times  be  as  safe  for  the 
use  of  the  public  as  if  it  did  not  exist, 
and  public  travel  over  the  same  be  not 
unreasonably  interfered  with. 
[See  13  R.  G.  L.  13S.] 

Municipal     corporation  —  requiring 
pemit  for  opening  in  sidewalk. 

4  A  city  has  the  right  to  require  the 
owner  of  the  fee  in  a  street  to  procure 
a  permit  before  making  an  opening  in 
the  sidewalk,  and  it  has  the  right  to 
see  that  proper  safeguards  are  thrown 
about  the  work,  and  that  in  its  progress 
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the  right  of  the  public  to  use  the  side- 
walk is  not  unreasonably  interfered 
with. 

[See  13  R.  C.  L.  192.] 

—  power    to    regulate    openings    in 
street. 

6.  A  cily  may  regulate  how  excava- 
tions in  the  subsurface  of  a  street  shaU 
be  made  by  the  owner  of  the  fee,  and 
may  regulate  how  trapdoors  or  other 
appliances  for  closing  the  opening  shall 
be  constructed;  but  it  may  not  arbi- 
trarily refuse  to  grant  a  permit,  nor, 
under  the  guise  of  regulation^  place  an 
additional  burden  upon  the  abutting 
owner,  or  make  regulations  that  would 
in  effect  deprive  him  from  exercising 
his  rights  in  the  subsurface. 

[See  19  R.  C.  L.  851.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Dade 
Counly  (Branning,  J.)  enjoining  them  from  completing  the  construction 
of  a  vault  or  subway  under  a  sidewalk  in  the  plaintiff  city,^  and  requiring 
them  to  remove  the  portion  already  constructed  and  restoi^e  the  sidewalk 
to  its  previous  conditi<Hi.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  UIlNim  R  Railey,  for  appel-  Hall  v.  Home,  52  Pla.  510,  42  So. 
lants:  383;  Sauls  v.  Freeman,  24  Fla.  209,  12 

An  injunction  is  an  extraordinary     Am.  St.  Rep.  190,  4  So.  525. 


remedy,  and  should  not  be  granted  ex- 
cept in  extraordinary  cases,  and  espe- 
cially should  it  not  be  granted  without 
the  court  being  clearly  advised  on  the 
matter  and  the  other  party  having  an 
opportunity  to  be  heard  before  the 
granting  of  a  temporary  injunction. 

Savage  v.  Parker,  53  Fla.  1002,  43 
So.  507;  Godwin  v.  Phifer,  51  Fla.  441, 
41  So.  597;  Richardson  v.  Kittlewell, 
45  Fla.  551,  33  So.  984;  Thebant  v. 
Canova,  11  Fla.  143;  Garnett  v.  Jack- 
sonville, St.  A.  ft  H.  River  R.  Co.  20 
Fla.  889;  Builders  Supply  Co.  v^  Ao- 
ton,  56  FUu  756,  47  So.  822;  Bowes  v. 
Hoeg,  15  Fla.  408 ;  Feck  ▼.  Spencer,  26 
Fla.  23,  7  So.  642. 

It  is  incumbent  upon  the  complain- 
ant coming  into  a  court  of  equity  ask- 
ing for  an  injunction  to  clearly  show 
that  he  has  no  other  adequate  remedy. 

Florida  Packing  ft  Ice  Co.  v.  Carney, 
49  Fla.  298,  111  Am.  St.  Rep.  95,  38 
So.  602;  Louisville  ft  N.  R.  Co.  v.  Rail- 
road Comrs.  (Louisville  ft  N.  R.  Co.  v. 
Burr)  63  Fla.  491,  44  L.R.A.(N.S.) 
189,  58  So.  543;  22  Cyc.  769,  880;  Ran- 
dall V.  Jacksonville  Street  R.  Co.  19 
Fla.  409. 

It  was  the  duty  of  the  court,  when 
application  was  made,  to  dissolve  the 
injunction  previously  granted. 
7  A.L.R.— 41. 


In  the  absence  of  anything  to  show 
the  contrary,  the  title  and  legal  posses- 
sion of  the  owner  or  occupants  of  lands 
abutting  on  the  street  presumably  ex- 
tend to  the  middle  of  the  street. 

Rawls  V.  Tallahassee  Hotel  Co.  43 
Fla.  288,  31  So.  237;  White  v.  North- 
western North  Carolina  R.  Co.  113  N.  C. 
610,  22  L.R.A.  627,  37  Am.  St.  Rep.  639, 
18  S.  E.  330;  Elliott,  Roads  ft  Streets, 
p.  110;  Friedman  v.  Snare  &  T.  Co.  71 
N.  J.  L.  605,  70  L.R.A.  147,  108  Am. 
St.  Rep.  764,  61  Atl.  401,  2  Ann.  Cas. 
497;  Western  U.  Teleg.  Co.  v.  Williams, 
86  Va.  696,  8  L.R.A.  429,  19  Am.  St. 
Rep.  908,  11  S.  E.  106;  Rich  v.  Minne- 
apolis, 37  Minn.  423,  5  Am.  St.  Rep. 
861,  35  N.  W.  2;  Hodges  v.  Seaboard 
&  R.  R.  Co.  88  Va.  653,  14  S.  E.  380; 
Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 
Rep.  422. 

The  easement  of  the  public  in  a  street 
is  confined  to  a  right  of  way. 

Lutterloh  v.  Cedar  Keys,  15  Fla.  306; 
Rawls  V.  Tallahassee  Hotel  Co.  43  Fla. 
288,  31  So.  237;  Hodges  v.  Seaboard  & 
R.  R.  Co.  88  Va.  653,  14  S.  E.  380. 

The  city  cannot  by  ordinance  prevent 
and  absolutely  prohibit  the  abutting 
owner  from  constructing  a  vault  or  sub- 
way under  the  street  or  sidewalk  so 
long  as  it  does  not  interfere  witii  the 
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easement  of  the  public,  and  any  ordi- 
nance prohibiting  the  owner  from  so 
oonstructinfir  a  vault  or  subway,  or  at- 
tempting to  make  same  a  nuisance,  is 
invalid. 

Temperance  Hall  Asso.  v.  Giles,  33 
N.  J.  L.  260;  Ray  v.  Mt  Pleasant, 
70  Iowa,  193,  30  N.  W.  853;  Dunn  & 
L.  Bros.  V.  Gunn,  149  Ala.  583,  42  So. 
686;  Fisher  v.  Thirkell,  21  Mich.  1,  4 
Am.  Rep.  422;  Dubuque  v.  Maloney,  9 
Iowa,  460,  74  Am.  Dec  358;  Allen  ▼• 
Boston,  159  Mass.  324,  38  Am.  St.  Rep. 
423,  84  N.  E.  519;  Gordon  v.  Paltzer, 
56  Mo.  App.  599;  Adams  v.  Fletcher, 
17  R.  I.  137,  33  Am.  St.  Rep.  859,  20 
Atl.  263;  Dell  Rapids  Mercantile  Co. 
V.  Dell  Rapids,  11  S.  D.  116,  74  Am.  St 
Rep.  783,  75  N.  W.  898,  4  Am.  Neg.  Rep. 
459;  McCarthy  v.  Syracuse,  46  N.  Y. 
194 ;  Tacoma  Safety  Deposit  Co.  v.  Chi- 
cago, 247  III.  192,  31  L.R.A.(N.S.)  368, 
93  N.  E.  153,  20  Ann.  Cas.  564;  Gregs- 
ten  V.  Chicago,  145  IlL  451,  36  Am.  St. 
Rep.  496,  34  N.  E.  426 ;  Chicago  v.  Nor- 
ton Mill.  Co.  196  111.  580,  63  N.  E. 
1043;  Weller  v.  McCormick,  52  N.  J. 
L.  470,  8  L.R.A.  798,  19  AtL  1101. 

The  owner  of  the  fee  has  a  right  to 
use  the  subsurface  of  a  public  street, 
provided  he  does  not  materially  inter- 
fere with  the  travel  on  the  surface. 

Lynch  v.  North  View,  73  W.  Va.  609, 
62  L.R.A.(N.S.)  1038,  81  S.  E.  833; 
Colegrove  Water  Co.  v.  Hollywood,  151 
CaL  425,  13  L.RJ^.(N.S.)  904,  80  Pac 
1053. 

Neither  the  city  nor  the  legislature 
can  enact  an  ordinance  which  will  dis- 
turb rights  already  vested  or  obtained, 
neither  can  a  prospective  ordinance  af- 
fect such  rights. 

Ledwith  v.  Jacksonville,  32  Fla.  1,  13 
So.  454;  Tyson  v.  Mattair,  8  Fla.  107. 

Where  the  owner  owns  to  the  center 
of  the  street,  the  construction  of  a 
vault  or  alleyway  underneath  the  street 
or  sidewalk  is  not  a  nuisance. 

Dubuque  v.  Maloney,  9  Iowa,  450,  74 
Am.  Dec.  358;  Allen  v.  Boston,  159 
Mass.  324,  38  Am.  St.  Rep.  423,  34  N. 
E.  519 ;  Fisher  v.  Thirkell,  21  Mich.  1, 
4  Am.  Rep.  422;  Gordon  v.  Peltzer,  56 
Mo.  App.  599;  McCarthy  v.  Syracuse, 
46  N.  Y.  194 ;  Adams  v.  Fletcher,  17  R. 
1. 137,  33  Am.  St  Rep.  859,  20  AtL  268; 
Dell  Rapids  Mercantile  Co.  v.  Dell 
Rapids,  11  S.  D.  116,  74  Am.  St.  Rep. 
783,  75  N.  W.  893,  4  Am.  Neg.  Rep. 
459;  Papworth  v.  Milwaukee,  64  Wis. 
389,  25  N.  W.  431;  Lynch  v.  North 
View,  73  W.  Va.  609,  52  L.R.A.(N.S.) 
1038^  81  S.  E.  833;  Colgrove  Water  Co. 


V.  Hollywood,  161  Cal.  425,  18  L.R.A 
(N.S.)  904,  90  Pac  1058. 

Neither  can  the  city,  even  under  its 
police  power,  make  that  a  nuisance 
which  does  not  materially  interfere 
with  the  rights  of  the  public  or  of 
otliers  to  the  use  of  their  property. 

Karasek  v.  Peier,  22  Wash.  419,  SO 
L.R.A  345,  61  Pac.  33;  Taconut  Safety 
Deposit  Co.  V.  Chicago,  247  111.  192,  31 
L.R.A.(N.S.)  368,  93  N.  E.  168,  20 
Ann.  Cas.  564. 

Messrs.  HudBoii»  Wolfe^  A  Caam^  for 
appellee: 

A  municipality  may  maintain  injane- 
tion  to  prevent  the  excavation  or  ob- 
struction of  streets. 

Waukesha  Hygeia  Mineral  Spring 
Co.  V.  Waukesha,  83  Wis.  475,  53  N.  W. 
675 ;  Pine  City  v.  Munch,  42  Minn.  342, 
6  L.R.A.  763,  44  N.  W.  197;  Mt.  Clem- 
ens  V.  Mt  Clemens  Sanitarium  Co.  127 
Mich.  115,  86  N.  W.  537;  Hutdiinson 
Twp.  V.  Filk,  44  Minn.  536,  47  N.  W. 
255 ;  Reed  v.  Birmingham,  92  Ala.  339, 
9  So.  161;  Eau  Claire  v.  Matzke,  86 
Wis.  291,  39  Am.  St  Rep.  900,  56  N.  W. 
874 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Quin<7> 
136  111.  489,  27  N.  E.  232;  San  Fran- 
cisco V.  Buckman,  111  Cal.  25,  43  Pac. 
396;  Visalia  v.  Jacob,  65  Cal.  434,  52 
Am.  Rep.  303,  4  Pac.  433 ;  Newark  ▼. 
Delaware,  L.  &  W.  R.  Co.  42  N.  J.  Eq. 
196,  7  Atl.  128;  Demopolis  v.  Webb,  87 
Ala.  659,  6  So.  408;  Buffalo  v.  Harling, 
50  Minn.  551,  52  N.  W.  931;  Wanwar 
tosa  V.  Dreutser,  116  Wis.  117,  92  N. 
W.  551. 

There  can  be  no  difference  in  regard 
to  the  nature  of  the  act  or  the  rule  of 
liability,  whether  the  fee  of  the  land  is 
in  a  municipality  or  in  the  abutting 
owner. 

Palatine  v.  Knieger,  121  IlL  72,  12 
N.  E.  75;  Babbage  v.  Powers,  ISO  N.  T. 
281,  14  L.R.A.  898,  39  N.  E.  132. 

The  easement  in  the  street  is  not  oon- 
flned  to  the  surface,  but  indudes  the 
lend  below  the  sorfaoe. 

Fifty  Associates  v.  Boston,  201  Mass. 
585,  88  N.  E.  427;  Sears  v.  Crocker,  184 
Mass.  586,  100  Am.  St  Rqo.  577,  69 
N.  E.  827. 

Every  cKcavation  in  the  street  or 
sidewalk,  made  without  mnniciiial  au- 
thority, is  a  nuisance  per  se. 

Robinson  v.  Mills,  25  Mont,  891,  65 
Pac  114;  Babbage  ▼.  Powers,  130  N. 
Y.  281,  14  LJt.A.  398,  29  N.  B.  182; 
Jorgensen  v.  Squires,  144  N.  Y.  230, 
89  N.  E.  373;  Clifford  v.  Dam,  81  N.  Y. 
52;  Congreve  v.  Smith,  18  N.  Y.  79; 
Creed  v.  Hartmann,  29  N.  Y.  591,  86 
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Am.  Dee.  341;  Irvine  y.  Wood,  61  N. 
T.  224^  10  Am.  Rep.  608;  Donnelly  v. 
Rochester,  166  N.  T.  815,  59  N.  E.  989, 
9  Am.  Neg.  Rep.  560;  Perry  v.  Castner, 
124  Iowa,  886,  66  L.RJL  160,  100  N. 
W.  84, 2  Ann.  Cas.  368. 

Excavations  under  a  sidewalk  are 
lawful  so  long  as  th«y  are  not  f wbidden 
by  ordinances  or  regulations  of  the  city, 
bat  no  longer. 

Fisher  v.  Thirkell,  21  Mich.  1,  4  Am. 
Bep.  422;  Allen  v.  Boston,  169  Mass. 
324,  38  Am.  St  Rep.  423,  34  N.  E.  619; 
Adams  v.  Fletcher,  17  R.  I.  137,  33  Am. 
St  Rep.  869,  20  Atl.  263;  Weller  v.  Mc- 
Cormick,  62  N.  J.  L.  470,  8  LJR.A.  798, 
19  Atl.  1101 ;  PickreU  v.  Carlisle,  136 
Xy.  126,  24  L.R.A.(N.S.)  193,  121  S. 
W.  1029. 

The  city  can  take  and  appropriate  the 
necessary  space,  even  after  an  under- 
ground structure  has  been  completed 
and  used. 

Dell  Rapids  Mercantile  Co.  v.  DeU 
Rapids,  11  S.  D.  116,  74  Am.  St  Rep. 
783,  76  N.  W.  898,  4  Am.  Neg.  Rep. 
459;  United  States  v.  Boston  Elev.  R. 
Co.  176  Fed.  963;  Scribner  v.  Grand 
Rapids,  119  Mich.  188,  77  N.  W.  699. 

The  owner  of  an  abutting  lot  is  not 
presumed  to  be  the  owner  of  the  fee  of 
the  street 

Gainesville  v.  Thomas,  61  Fla.  688, 
64  So.  780. 

An  obstruction  is  not  justified  by  the 
fact  that  all  of  the  street  is  not  re- 
qiaired  for  present  uses. 

State  V.  Kean,  69  N.  H.  122,  48  L.R.A. 
102,  45  AtL  266;  Costello  v.  State,  108 
Ala.  46,  85  LJI.A.  303,  18  So.  820. 

Browne,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree 
of  the  chancellor  permaneatly  en- 
joining S.  H.  Kress  &  Co.,  its  agents, 
servants^  and  employees,  from  con- 
structing a  vault  or  subway  under  a 
sidewalk  in  the  ci^  of  Miami,  and 
requiring  them  to  place  the  sidewalk 
in  the  condition  in  which  it  was 
prior  to  the  time  any  excavation  was 
made  thereunder. 

We  have  considered,  but  will  not 
discuss,  all  the  assignments  of  error, 
but  confine  ourselves  to  such  as  re- 
late to  the  vital  issue,-— the  right  of 
a  person  owning  land  abutting  on 
a  street  in  which  he  has  the  fee,  to 
excavate  and  construct  a  subway  or 
cellar  beneath  the  surface  of  the 


sidewalk,  and  have  access  thereto  by. 
properly  constructed  and  safeguard- 
ed trapdoors  or  other  equipment. 

The  authorities  are  not  in  har- 
mony, but  they  may  be  grouped  into 
three  classes :  Those  that  hold  that 
the  owner  of  the  fee  to  the  street  is 
also  the  owner  of  the  subsurface  ahd 
may  make  excavations  therein  if  he 
does  not  unreasonably  interfere  with 
the  public  easement;  those  that  hold 
that  excavations  may  be  made  as 
lon^  as  they  are  not  forbidden  by 
ordmance  or  other  regulation  of  the 
city ;  those  that  hold  that  every  ex- 
cavation in  the  street  or  sidewalk 
made  without  municipal  consent  is 
a  nuisance  per  se. 

Those  in  the  first  group  follow  the 
dder,  and  we  think  the  better,  rule, 
as  laid  down  by  so  eminent  *an  au- 
thority as  Lord  Mansfield,  who  said : 
"1  RoUe,  Abr.  392,  Letter  B,  pi.  1, 
2,  is  express — 'that  the  King  has 
nothing  but  the  passage  for  himself 
and  his  people ;  but  the  freehold  and 
all  profits  belong  to  the  owner  of 
the  soil.'  So  do  all  the  trees  upon 
it,  and  mines  under  it  (which  may 
be  extremely  valuable) .  The  owner 
may  carry  water  in  pipes  under  it.*' 
Goodtitle  ex  dem.  Chester  v.  Alker, 
1  Burr.  183,  97  Eng.  Reprint,  231. 

This  doctrine  has  been  niodified 
by  some  of  the  later  decisions  of  the 
courts  of  this  country,  but  we  can- 
not follow  those  that  seek  to  ex- 
tinguish all  rights  of  the  owner  of 
the  fee  to  the  subsoil,  or  give  to  mu- 
nicipalities the  power  to  take  f  roin 
such  owner  his  unsurrendered  right 
in  the  subsurface.  The  distinction 
between  the  doctrine  of  those  courts 
that  hold  every  excavation  under  the 
atreet  or  sidewalk  made  without  mu- 
nicipal authority  is  a  nuisance  per 
se,  and  those  that  hold  they  are  law- 
ful so  long  as  not  forbidden  by  the 
ordinances  of  the  city,  more  in  name 
than  in  substance.  A  right  that 
may  be  taken  from  a  person  at  the 
will  of  the  city  is  not  a  right,  but  a 
privilege,  and,  when  we  sustain  the 
right  of  the  city  to  grant  or  with- 
hold from  the  owner  of  the  fee  the 
privilege  of  making  excavations  in 
the  subsoil  of  a  street  adjacent  to 
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ordinmse 
deprivation  of 
property. 


his  propertyi   his   right   vanishes. 
Neither  can  a  municipality  deprive 

the    owner    of   his 
^"mtiSSi  ••'"     property  or  proper- 
ty rights,  by  declar* 
ing  by  ordinance  or 
otherwise  that  to  be 
a  nuisance,  which,  in  fact,  is  not  a 
nuisance. 

When  the  excavation  for  the  area- 
way  beneath  the  sidewalk  was  com- 
menced by  the  appellant,  there  was 
no  ordinance  prohibiting  it ;  but  sub- 
sequently one  was  enacted  that  did, 
and  it  is  contended  that  the  abutting 
owner  thereby  lost  his  right  to  pro- 
ceed with  the  work  of  constructing 
the  cellar  and  trapdoors.  We  call 
attention  to  this  as  illustrative  of 
the  proposition,  stated  supra,  that 
a  recognition  of  the  right  of  the  city 
to  enforce  such  an  ordinance  denies 
the  right  of  the  abutting  owner  to 
the  subsoil  of  a  street,  because 
^vhere  property  rights  exist  they 
.cannot  be  taken  away  by  an  ordi- 
nance except  when  the  property  or 
the  use  to  which  it  is  put  is  a 
nuisance. 

Any  attempt  to  discuss  the  cases 
holding  the  various  doctrines  on  this 
subject  would  extend  this  opinion 
to  too  great  length,  without  any 
beneficial  result,-  and  we  shall  con- 
tent ourselves  with  citations  from 
some  of  those  that  hold  as  we  do. 

In  Dell  Rapids  Mercantile  Co.  v. 
Dell  Rapids,  11  S.  D.  116,  74  Am. 
St.  Rep.  788,  75  N.  W.  898,  4  Am. 
Neg.  Rep.  469,  the  court  said : 

"Assuming  that  Cooley  owned  the 
soil  to  the  center  of  the  street,  he 
was  at  liberty  to  use  it,  subject  to 
the  public  easement,  the  same  as 
other  parts  of  his  property,  and  the 
construction  of  the  areas  was  not 
in  itself  unlawful.'* 

"The  excavation  by  the  plaintiffs 
of  the  area  under  the  sidewalk  was 
not  unlawful;  they  owned  to  the 
center  of  the  street,  subject  to  the 
right  of  way  of  the  public  over  the 
surface.  For  any  interference  with 
this  right  of  way,  the  plaintiffs 
would  have  been  responsible.  But, 
so  long  as  they  did  no  injury  to  tl^ 
street,  they  were  at  liberty  to  use 


the  space  under  it  as  they  might  any 
other  part  of  their  property."  Mc- 
Carthy V.  Syracuse,  46  N.  Y.  194. 

"A  gift  of  a  right  of  way  is  not  a 
gift  of  the  earth  and  other  materials 
which  may  exist  within  the  bound- 
ary lines  of  the  way,  the  right  of 
which  is  given."  Smith  v.  Rome, 
19  Ga.  89,  68  Am.  Dec.  298,  7  Mor. 
Min.  Rep.  806. 

'3ut  it  is  conceded  there  was  no 
such  ordinance  of  the  city  of  De- 
troit, applicable  to  the  construction 
of  this  work  (and  that  no  license  or 
permission  was  obtained  from  the 
common  council  for  its  construe^ 
tion),  and  we  are  satisfied  that,  at 
common  law,  the  making  of  such 
excavations  under  sidewalks  in 
cities,  and  the  scuttles  therein,  for 
such  purposes  as  this  was  made  and 
used  for,  were  not  treated  as  nui- 
sances in  themselves,  or  in  any  re- 
spect illegal,  unless  the  walk  was 
allowed  to  remain  broken  up  for  an 
unreasonable  length  of  time,  or  the 
work  was  improper^^  or  unsafely 
constructed ;  though  it  would  after- 
wards become  a  nuisance  if  not  k^t 
in  repair. 

"Judging  from  the  reported  eases, 
the  usage  or  custom  of  constructing 
such  works  in  cities  seems  to  have 
been,  in  England,  for  a  long  period, 
as  general  as  we  know  it  has  been 
in  this  country.  And,  though  we 
find  many  decided  cases  in  English 
books,  for  private  injuries  caused  by 
these  structures  being  out  of  repair, 
and  indictments  for  obstructing 
highways  and  streets  in  a  great 
variety  of  ways,  we  have  been  cited 
to  no  English  cases,  and  have  dis- 
covered none,  in  which  such  works 
have  been  held  illegal  in  themselves, 
when  properly  and  safely  made, 
without  any  legislative  permission, 
or  that  of  the  municipal  authorities. 
Their  legality  seems,  in  all  the 
cases,  to  have  been  assumed  by 
the  courts  without  any  showing 
of  such  special  authority  or  any 
authority.  They  have  been  treated 
as  nuisances  when  allowed  to  be  oat 
of  repair,  and  private  actions  have 
frequently  been  sustained  for  in- 
juries received  in  consequence;  but 
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we  find  no  intimatioB  of  their  orig* 
inal  illefi^ily,  when  safely  and 
properly  constructed.  This  will  ap- 
pear from  the  cases  cited  below  upon 
the  question  whether  the  tenant  or 
the  landlord  is  bound  to  keep  them 
in  repair.  And  the  same  view  seems 
to  have  been  quite  generally  taken 
in  this  country,  outside  of  the  state 
of  New  York.''  Fisher  v.  Thirkell, 
21  Mich.  1,  4  Am.  Bep.  422. 

In  McQuillin  on  Mun.  Corp.  vol. 
8,  S  1843,  the  subject  is  thus  treated : 

'Excavations  may  be  considered 
from  three  viewpoints:  First,  as 
merely  temporary  ones  to  accom* 
plish  a  lawful  purpose,  but  interfer- 
ing to  some  extent  witii  public  travel 
for  a  short  time ;  second,  permanent 
excavations  in  sidewalks,  such  as 
those  which  lead  to  basements  by 
stairs  indosed  by  a  railing  on  two 
sides,  the  question  not  relating  so 
much  to  the  right  to  use  the  space 
under  tiie  surface  of  tiiie  street  as 
to  the  rii^  to  deprive  permanently 
the  public  of  the  ri^  to  pass  over 
a  certain  part  of  the  sidewalk ;  third, 
the  right  to  use  the  subsurface 
where  it  in  no  way  conflicts  with 
the  public  use  of  the  surface. 

"As  to  the  first  class,  they  are 
largely  regulated  by  municipal  pro- 
visions, and  where  for  a  lawful  pur- 
pose are  not  interfered  with  further 
than  to  require  a  permit  to  be  ob- 
tained from  the  municipality. 

"As  to  the  second  class,  it  has 
been  said  that  in  the  congested  por- 
tions of  large  cities  the  use  of  iMUse- 
ments  are  of  great  value,  and  the 
construction  of  areaways  seems  to 
be  a  necessity.  So  coalholes  consist- 
ing of  an  iron  rim  into  which  a  solid 
metal  covering  is  adjusted,  resting 
on  a  flange  made  for  the  purpose, 
are  common  in  nearly  all  cities.  .  .  . 
As  to  the  third  class,  the  first  ques- 
tion to  be  decided  is  who  owns  the 
fee  of  the  street.  If  the  abutting 
owner  has  title  lliereto,  he  may  use 
the  space  under  the  street,  to  the 
center  thereof,  the  same  as  his  other 
property,  so  long  as  he  does  not 
interfere  with  the  superior  rights  of 
the  municipality  below  the  surface 


for  sewers,  etc.  On  the  contrary,  if 
ti:ie  fee  of  the  street  is  in  the  mu- 
nicipality, it  may  require  abutting 
owners  to  obtain  a  permit  before  ex- 
cavating under  a  street  for  room  for 
a  vault,  cellar,  engine  room,  or  the 
like,  and  may  require  the  payment 
of  reasonable  rent  for  the  use 
thereof." 

Other  cases  in  point  are  Adams  v. 
Fletcher,  17  R.  I.  137,  33  Am.  St. 
Rep.  859,  20  Atl-  263;  Gordon  v. 
Peltzer,  56  Mo.  App.  599;  Day  v. 
Mt.  Pleasant,  70  Iowa,  198,  80  N. 
W.  853 ;  Papworth  v.  Milwaukee,  64 
Wis.  389,  25  N.  W.  431;  Tacoma 
Safety  Deposit  Co,  v.  Chicago,  31 
L.R.A.(N.S.)  868,  and  note  (247 
111.  192,  93  N.  E*  153,  20  Ann.  Cas. 
564). 

Upholding,  as  we  do,  the  right  of 
the  owner  of  the  fee  „.,i.^„  -.^ 
in  a  street  to  use  the  hy  abattins 


subsurface  the  same 
as  his  other  property,  so  long  as  he 
does  not  interfere  with  tbe  rights 
of  the  municipality  below  the  sur- 
face for  sewers  and  pipes  for  water, 
gas,  and  other  proper  purposes,'  it 
follows  that  the  owner  has  IJie  right, 
subject  to  reasonable  municipal 
regulation,  to  make 
ppenmgs  m  the  side-i  sidewalk. 
walk  to  give  access 
to  the  area  beneath ;  but  he  is  bound 
so  to  construct  and  cover  the  open* 
ing  that  it  shall  at  all  times  be  as 
safe  for  the  use  of  the  public  as  if 
it  did  not  exist,  and  public  travel 
over  the  same  be  not  unreasonably 
interfered  with.  • 

The  city  has  the  right  to  require 
the  appellant  to  pro- 
cure a  permit  before  J5^;iViott^  ***'" 
making  an  opening  Mauirins  permit 

in  the  sidewalk,  and  Iidewaifc"'  *" 
it  has  the  right  to 
see    that    proper    safeguards    are 
thrown  about  the  work,  and  that  in 
its  progress  the  right  of  the  public 
to  use  the  sidewalk  is  not  unreason- 
ably interfered  with.    It  may  also 
refi:ulate    how    the 
excavation  shall  be  late  opentas*  iii 
made,  and  the  trap^  •*»«et. 
doors  or  other  appliances  for  olocang 
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the  opening  constructed ;  but  it  may 
not  arbitrarily  refuse  to  grant  a  per- 
mit, nor,  under  the  guise  of  regula- 
tion, place  an  additional  burden 
upon  the  abutting  owner,  or  make 
such  regulations  as  would  in  effect 


deprive   him  from   exercising  tiie 
rights  recognized  in  this  decision. 

The    decree    of    the    chancellor 
granting  the  injunction  is  reversed 


Taylor,  WhitfteU, 
JJ.,  concur. 


and  West, 


ANNOTATION. 
Right  of  abutting  owner  to  permancnl  ate  of  sobtorface  of  street  or  Ugkwvy. 


I.  Introductory,  646. 
II.  Laying  pipes,  646. 

III.  Passage  beneath: 

a.  In  general,  647. 

b.  Raceways,  etc.,  647. 

c.  Cattle  ways,  648. 

IV.  Vaults,  coalholes,  etc. : 

a.  In  general,  648. 

b.  Street  uses  paramount,  649. 

c.  Flooding,   650. 

d.  New  York  cases: 

1.  In  general,  650. 

2.  Street  uses  paramount,  651, 
V.  Miscellaneous,  652. 

I.  Introduotory* 

This  is  a  perplexing  subject.  The 
street  purposes  of  the  highway  are 
paramount.  The  abutting  owner  own- 
ing the  fee  of  the  highway  may  use  it 
in  any  manner  not  interfering  with 
the  street  purposes.  The  authorities 
are  not  agreed  upon  what  are  street 
purposes, — a  subway  railway  is  a 
street  purpose  in  Massachusetts,  but 
not  in  New  York.  Travel  on  a  side- 
walk being  a  street  purpose,  may  the 
city  forbid  all  vaults  under  the  walk 
as  impairing  its  safety?  The  exam- 
ination of  the  various  questions,  par- 
ticularly as  to  the  rights,  if  any,  of 
abutters  where  the  city  owns  the  fee 
of  the  street,  is  frequently  blocked 
by  the  omission  from  the  report  of 
any  statement  as  to  where  the  owner- 
ship of  the  fee  of  the  highway  lies. 
Cases  as  to  uncovered  "areas'*  are  not 
included. 

The  owner  of  the  land  of  a  high- 
way subject  to  the  right  of  the  public 
''may  take  trees  growing  upon  the 
land,  occupy  mines,  sinl^  watercourses 
under  it,  and,  generally,  has  a  right 
to  every  use  and  profit  which  can  be 
derived  from  it  consistent  with  the 
easement."  Woodruff  v.  Neal  (1859) 
28  Conn.  165. 


It  was  stated  in  Weller  v.  McGor- 
mick  (1890)  52  N.  J.  L.  470,  8  L.R.A. 
798,  19  Atl.  1101,  where  a  pedestrian 
on  the  sidewalk  was  injured  by  the 
falling  of  a  limb  from  a  tree  in  front 
of  the  defendant's  premises,  that  aa 
abutting  owner  may  use  the  highway 
in  front  of  his  premises,  when  not 
restricted  by  positive  enactment,  for 
loading  and  unloading  goods,  for 
vaults  aad  chutes,  for  awnings,  for 
shade  trees,  etc.,  but  only  on  condi- 
tion that  he  does  not  unreasonably  in- 
terfere with  the  safely  of  the  highway 
for  public  travel. 

In  Fisher  v.  Thirkell  (1870)  21 
Mich.  1,  4  AnL  Rep.  422,  where  the  fee 
of  the  street  apparently  was  in  the 
abutting  owner,  it  was  held  that,  ai- 
der the  common  law,  excavations  un- 
der public  streets,  where  properly 
constructed  and  maintained,  were  not 
to  be  treated  as  nuisances  per  ae,  or  in 
any  respect  illegal. 

If.  haying  F^pea. 

The  abutting  owner  of  the  fee  of 
a  city  street  has  the  right  to  lay  a 
water  pipe  for  his  own  use  beneatt 
the  surface  so  far  as  he  can  do  st 
without  impeding  the  public  use,  and, 
for  that  purpose,  may  excavate  tha 
soil,  subject  to  such  restrictions  bj 
the  municipality  as  will  insure  the 
least  interruption  to  the  public  ease- 
ment. Colegrove  Water  Co.  v.  Holly* 
wood  (1907)  151  CaL  425,  13  LJIJL 
(N.S.)   904,  90  Pac.  1053. 

In  the  absence  of  a  municipal  ordi- 
nance prescribing  any  rules  or  regu- 
lations govei^ing  the  conduct  of  citi- 
zens in  making  excavations  in  the 
street,  it  is  not  unlawful  for  the  as- 
signee of  the  lot  owners  owning  the 
fee  of  the  street  to  dig  a  ditch  and 
lay  a  gas-pipe  line  thereunder,  pro- 
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vided  he  leaves  the  surface  in  as  good 
condition  as  he  found  it,  and  does  not 
materially  interrupt  travel  thereon. 
Lynch  v.  North  View  (1914)  78  W.  Va. 
609,  52  L.RJ^.(N.S.)  1038,  81  S.  E.  838. 

The  fee  owner  at  common  law  may 
lay  pipes  in  the  highway,  and  where 
the  original  owner  of  the  fee  has  laid 
water  pipes  along  a  highway,  which 
have  been  used  by  him  and  his  suc- 
cessors for  sixty  years,  such  pipes  not 
interfering  with  the  public  right,  they 
cannot  be  torn  up  by  the  municipality 
unless  through  condemnation  pro- 
ceedings. Wells  V.  Croton-on-Hudson 
(1910)  69  Misc.  97,  124  N.  Y.  Supp. 
1068. 

It  was  held  in  Cloverdale  Homes  v. 
Cloverdale  (1913)  182  Ala.  419,  47 
LB.A.(N^.)  607,  62  So.  712,  that  an 
abutting  fee  owner  may  make  an  exca- 
vation which  amounts  to  an  inconven- 
ience to  no  one,  in  the  street,  neces- 
sary to  enable  him  to  attach  a  service 
pipe  to  the  gas  pipe  at  a  point  oppo- 
site his  residence  in  the  street  The 
court  said:  ''The  mere  fact  that  an 
abutting  landowner  owns  the  ultimate 
fee  to  the  middle  of  the  street  does  not 
eonfer  upon  him  the  right  to  put  that 
part  of  the  street  in  which  he  owns 
such  ultimate  fee  to  even  a  temporary 
use  which  is  inconsistent  with  all  of 
the  rights  of  the  public  in  such  street, 
unless  there  is  some  necessity  there* 
for,  The  fee  is  entirely  and  complete*- 
iy  subordinate  to  the  dominant  ease- 
ment^'  and  an  invasion  of  the  rights 
of  the  public  in  the  street  'can  be  jus- 
tilled  only  on  the  ground  of  necessity.' 
...  As  the  abutter  owns  the  fee 
to  the  middle  of  the  street,  he  may, 
however,  out  of  respect  to  the  fact  of 
Us  ownership,  use  that  part  of  the 
street  for  any  lawful  purpose  of  his 
own  when  such  use  in  no  way  inter* 
feres  with  any  of  the  dominant  rights 
of  the  public." 

In  speaking  of  the  duty  under  con- 
tract of  an  abutting  owner  to  connect 
his  house  with  the  service  water  pipe, 
the  court  said :  **The  abutting  owner 
has  a  right  of  access  to  his  premises 
through  the  street  for  coal  or  wood  or 
ether  necessary  things;  the  right  of 
ingress  for  persons ;  and  why  may  we 
not  call  this  right  to  use  the  street  to 


lay  his  pipe  for  conveyance  of  water 
a  right  of  access  constituting  a  prop- 
erty right  in  the  street,  which  he  may 
use  and  of  which  he  cannot  be  devest- 
ed or  denied?"  McClaugherty  v.  Blue- 
field  Waterworks  &  Improv.  Co.  (1910) 
67  W.  Va.  285,  32  L.R.A.(N.S.)  229,  68 
S.  E.  28,  the  ownership  of  the  fee  of 
the  street  not  being  stated. 

In  Bayonne  v.  North  Arlington 
(1910)  78  N.  J.  Eq.  283,  79  Atl.  357, 
it  was  held  that  the  abutting  owner 
owning  the  fee  of  the  street  may  not 
lay  water  pipes  therein  to  convey  wa- 
ter out  of  the   state. 

But  in  Kansas  Natural  Gas  Co.  v. 
Haskell  (1909)  172  Fed.  545,  it  was 
held  that  the  state  cannot  prevent  the 
abutting  owners  owning  the  fee  of 
highways  from  laying  therein  pipes 
for  the  purpose  of  conveying  natural 
gas  out  of  the  state. 

III.  Paasoupe  heneath*   - 
a.  In  general. 

In  holding  that  the  dedicator,  whose 
deed  under  the  statute  conveys  the  fee 
of  the  land,  has  no  right  to  mine  there* 
under,  the  court  in  Matthiessen  &  H. 
Zinc  Co.  v.  La  Salle  (1886)  117  UL  411, 
2  N.  E.  406,  8  N.  E.  81,  stated  that 
owners  of  city  lots  had  not  the  right 
of  subterranean  passage  from  one 
side  of  the  street  to  the  other. 

b.  Raoewayif  etc. 

The  owner  of  land  crossed  by  a  pub- 
lic highway  may  open  a  mill  race  un- 
der the  highway,  keeping  a  proper 
bridge,  and  not  impairing  the  right  of 
the  public  to  use  the  highway  as  such. 
Perley  v.  Chandler  (1810)  6  Mass. 
454,  4  Am.  Dec.  159 ;  Dygert  v.  Schenck 
(1840)  23  Wend.  (N.  Y.)  446,  35  Am. 
Dec.  575;  Clay  v.  Hart  (1898)  26  Misc. 
110,  55  N.  Y.  Supp.  43,  affirmed  in 
(1899)  41  App.  Div.  625,  58  N.  Y. 
Supp.  1150;  Woodring  v.  Forks  Twp. 

(1857)  28  Pa.  355,  70  Am.  Dec.  134 ; 
Pfacenixville  v.  Phcenixville  Iron  Co. 
(1863)  45  Pa.  135;  West  Bend  v.  Mann 
(1883)  59  Wis.  69,  17  N.  W.  972. 

So  in  case  of  a  drain.  Baring  v. 
Heyward  (1844)  29  S.  C.  L.  (2  Speers) 
553. 

It  was   held  in  Groton  v.   Haines 

(1858)  36  N.  H.  388,  that  the  town. 
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upon  the  laying  out  of  a  highway^  had 
no  right  to  interfere  with  a  water- 
course over  which  the  highway  ran, 
and  which  was  used  by  the  fee  owner 
for  carrying  water  to  his  house;  and»  if 
the  town,  after  constructing  the  high- 
way and  erecting  a  bridge  over  the 
watercourse,  neglected  to  repair  the 
bridge,  in  consequence  of  which  neg- 
lect the  watercourse  was  obstructed, 
the  owner  had  the  privilege  of  enter- 
ing upon  thp  highway  and  opening  the 
culvert,  doing  no  unnecessary  damage 
to  the  highway. 

In  Chase  v.  Middleton  (1900)  128 
Mich.  647,  82  N.  W.  612,  it  was  held 
that  a  landowner  acquired  a  prescrip- 
tive right  to  the  use  of  a  ditch  con- 
structed by  him  across  a  highway, 
where  he  used  it  as  a  drain  for  more 
than  twenty  years  without  objection 
from  the  township  authorities. 

In  Ellsworth  v.  Lord  (1889)  40 
Minn.  387,  42  N.  W.  389,  it  was  held 
that  the  dedication  of  a  highway  laid 
out  and  opened  by  the  plaintiff  over 
his  dam  and  flume  and  by  his  mill  did 
not  appear  to  be  inconsistent  with  his 
private  right  to  use  and  maintain 
thereafter  the  dam  and  water  power, 
or  with  the  full  enjoyment  of  his  prop- 
erty, further  than  was  reasonably  im- 
plied by  the  nature  of  such  dedication, 
and  necessary  for  the  public  eas^nent 
of  travel  and  passage. 

o.  Cattle  %Day8. 

The  fee  owner's  right  of  passage- 
ways for  cattle  seems  somewhat  un- 
certain. 

In  Pemberton  v.  Dooley  (1890)  43 
Mo.  App.  176,  it  was  held  that  the 
owner  of  the  fee  had  the  right  to  a 
pass  way  for  his  cattle  through  a  ra- 
vine crossed  by  a  highway  on  a  bridge, 
provided  he  did  not  disturb  the  public 
use. 

Where  an  owner  of  land  abutting 
on  a  public  highway  intersected  by  a 
stream,  which  was  spanned  by  a 
bridge,  permitted  her  cattle  to  go  un- 
der the  bridge,  and  they  frightened 
the  horses  of  a  traveler  on  the  high- 
way, it  was  for  the  jury  to  say  wheth- 
er the  owner's  use  of  the  highway  was 
an  unreasonable  interference  with 
public  rights.  Mean  v.  Callison 
(1911)  28  Okla.  737,  116  Pac.  195. 


But  in  Snively  v.  Waahiugton  Twp. 
(1907)  218  Pa.  249,  12  LJIJI.(N5.) 
918,  67  Atl.  465,  it  was  held  that  a 
township  which*  in  opening  a  public 
road,  leaves  a  pass  way  for  cattle  be- 
neath it  for  the  accommodation  of 
owners  of  abutting  land,  which  it 
maintains  for  a  period  of  fifty  years,  is 
not  liable  in  damages  in  an  action  of 
trespass  when,  for  public  convenience, 
it  decides  to  close  the  pass  way,  al- 
though the  owner  had  built  the  walls 
of  the  pass  way. 

In  Davis  v.  Pickerell  (1908)  139 
Iowa,  186,  117  N.  W.  276,  it  was  held 
that  an  abutting  owner  is  not  entitled 
to  a  cattle  way  unless  by  leave  of  the 
board  of  supervisors  when  the  statute 
ao  requires. 

IV.  Vaults f  coalholeB,  etc, 
a.  In  general. 

It  is  held  in  Kbrss  ▼.  Miami  (re- 
ported herewith)  ante,  640,  that  an 
abutting  owner  having  the  fee  of  the 
street  has  the  right  to  have  a  vault  or 
subway  under  the  sidewalk,  provided 
that  he  complies  with  the  reasonable 
regulations  of  the  municipality  and 
does  not  interfere  with  its  rights  for 
sewers  and  pipes  for  water,  gas,  and 
other  proper  purposes. 

An  abutting  owner  owning  the  fee  of 
the  street  may  make  a  vault  under  the 
sidewalk,  properly  covered,  which 
does  not  interfere  with  the  public's 
use  of  the  street  and  sidewalks.  West- 
liehe  Post  Asso.  v.  Allen  (1887)  2€ 
Mo.  App.  181. 

A  municipal  corporation  cannot,  un- 
der its  power  to  control  its  streets,  re- 
quire abutting  owners  to  secure  a  per- 
mit to  place  vaults  or  areas  beneath 
the  sidewalks,  and  pay  rent  to  the  city 
for  the  space  so  occupied,  where  the 
fee  is  in  them ;  but  it  may  do  so  where 
it  owns  the  fee  of  the  street.  Tac<Hna 
Safety  Deposit  Co.  v.  Chicago  (1910) 
247  IlL  192,  31  LJI.A.  (N.SO  868,  98 
N.  E.  153,  20  Ann.  Cas.  564.  Followed 
as  to  the  first  proposition  in  Farwell 
V.  Chicago  (1910)  247  IlL  235,  93  N.  E. 
168;  Sears  v.  Chicago  (1910)  247  IlL 
204, 139  Am.  St.  Eep.  319,  93  N.  £.  158, 
20  Ann.  Cas.  539;  Illinois  Trust  &  Sav. 
Bank  v.  Chicago  (1910)  247  DL  264, 
93  N.  E.  167. 
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In  Dubuque  v.  MaIon6y  (1859)  9 
Iowa,  450,  74  Am.  Dec.  358,  where  the 
city  had  built  a  cistern  under  the 
street  and  sidewalk*  it  was  held  that 
the  abutting  owner  owning  to  the  cen- 
ter of  the  street  was  not  liable  for  an 
injury  to  the  cistern  caused  by  his  ex- 
cavations for  a  foundation  and  cellar. 
The  court  said :  ''Neither  the  city,  nor 
any  individual,  had  the  right,  against 
the  will  or  without  the  consent  of  the 
owner  of  the  adjoining  lot,  to  con- 
struct a  cistern  under  the  street  or 
sidewalk,  and  if  the  defendant  for  his 
own  convenience,  or  to  suit  his  own 
purpose,  excavated  the  earth  from  the 
sidewalk  opposite  his  lot,  and  in  so 
doing  injurea  or  destroyed  the  cistern, 
there  is  no  principle  on  which  he  can 
be  made  liable,  in  an  action  by  the 
city,  to  recover  damages  for  the  in- 
jury." 

The  abutting  owner  owning  to  the 
center  of  the  street  has  the  right  to  a 
coalhole  under  the  sidewalk,  if  made 
in  a  proper  manner  and  so  as  not  to 
interfere  with  or  endanger  public 
travel.  Papworth  v.  Milwaukee 
(1886)  64  Wis,  389,  25  N.  W.  431. 

In  State,  Benson,  Prosecutor,  v.  Ho- 
boken  (1869)  33  N.  J.  L.  280,  it  was 
held  that  a  city  having  statutory  au- 
thority to  regulate  the  building  of 
vaults  is  not  authorized  to  require  an 
abutter  owning  to  the  center  of  the 
street  to  pay  a  license  fee  based  upon 
the  size  of  the  vault  and  the  nature  of 
the  property,  as  this  would  be  taxa- 
tion, 

A  municipality  owning  the  fee  of 
the  street  may  prevent  an  abutter 
from  building  a  vault  without  its  per- 
mission. Davis  v.  Clinton  (1879)  50 
Iowa,  585. 

In  the  following  cases  it  does  not 
appear  who  owned  the  fee  of  the 
street:  A  coalhole  is  not  inherently 
unlawful.  Kirkpatrick  v.  George 
Knapp  ft  Co.  (1888)  28  Mo.  App.  427. 
A  coalhole  under  the  sidewalk,  con- 
structed before  any  legislation,  state 
or  municipal,  on  the  subject,  is  not  a 
nuisancQ.  Adams  v.  Fletcher  (1890) 
17  R.  L  187,  33  Am.  St.  Rep.  859,  20 
AtL  268.  Where  there  are  no  munici- 
pal regulations  on  the  subject,  the 
abutter  may  build  a  vault  under  the 


sidewalk.  Gordon  v.  Peltzer  (1894)  56 
Mo.  App.  599.  A  city,  having  author- 
ized a  vault,  cannot,  fifteen  years  after 
its  construction  at  great  expense, 
summarily  destroy  it  as  a  nuisance. 
Tieman  v.  Thorp  (1911)  88  Neb.  662, 
32  L.R.A.(N.S.)  1034,  130  N.  W.  280. 
The  construction  and  maintenance  of 
a  cellarway  in  an  alley,  with  a  cover 
projecting  above  the  surface,  will  not 
be  enjoined  at  the  suit  of  an  adjoining 
owner  in  the  absence  of  evidence  that 
it  interferes  with  the  safe  and  con- 
venient use  of  the  alley.  Reynolds  v. 
Union  Sav.  Bank  (1912)  155  Iowa, 
519,  49  L.R.A.(N.S.)  194,  136  N.  W. 
529. 

In  a  case  where  the  ownership  of 
the  fee  of  the  street  is  not  stated,  and 
the  other  facts  are  not  clear,  but  the 
city  apparently  had  reduced  the  size 
of  the  plaintiff's  vault  by  a  change  of 
grade,  the  court  said:  "If  the  vault 
or  excavated  area  under  the  sidewalk 
was  in  the  street,  plaintiff  cannot  re- 
cover such  damages  as  if  it  were  his 
private  property,  but  the  vault  is  to  be 
treated  as  any  other  convenience  of  a 
temporary  character  which  he  was 
rightfully  enjoying  and  had  the  right 
to  enjoy  until  such  time  as  the  city, 
representing  the  state  in  its  para- 
mount right  to  the  use  of  the  street, 
should,  by  proper  ordinance  or  reso- 
lution terminate  his  right  of  enjoy- 
ment. Such  right  is  not  terminated 
by  an  unlawful  change  of  grade." 
Bumham  v.  Milwaukee  (1913)  155 
Wis.  90,  143  N.  W.  1067. 

h.  Street  usee  paraniouni. 

Of  course,  the  proper  street  uses 
dominate  the  situation. 

Thus,  an  abutter  owning  to  the  cen- 
ter of  the  street,  having  built  with  the 
city's  permission  a  vault  under  the 
sidewalk,  must  submit  to  having  a 
wall  of  the  vault  pierced  by  telephone 
poles  thereafter  authorized  by  the 
city.  Julia  Bldg.  Asso.  v.  Bell  Teleph. 
Co.  (1885)  88  Mo.  267,  57  Am.  Rep. 
898. 

A  property  owner  may  be  enjoined 
from  excavating  under  the  sidewalk 
adjoining  his  property  in  such  a  way 
as  to  interfere  with  electric  conduits 
rightfully  there.  Allegheny  County 
Light  Co.  V.  Booth  (1907)  216  Pa.  564, 
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9  L.R.A.  (N.S.)  404,  66  Atl.  72.  where 
it  does  not  appear  who  owned  the  fee 
of  the  street. 

The  legislature  may  authorize  the 
construction  of  a  subway  for  a  street 
railway  in  the  street,  and  if  such  con- 
struction interferes  with  a  vault  built 
by  an  adjoining  owner,  and  extending 
into  the  street,  the  municipality  may 
require  the  closing  or  abandoning  of 
it.  United  States  v.  Boston  Elev.  R. 
Co.  (1910)  176  Fed.  963,  where  it 
seems  probable  that  the  fee  was  in  the 
adjoining  owner. 

So,  in  Sears  v.  Crocker  (1904)  184 
Mass.  586,  100  Am.  St.  Rep.  577,  69 
N.  E.  827,  a  case  brought  by  abutters 
owning  the  fee  of  the  street,  the  court 
remarked  that  the  mere  fact  that  a 
subway  ''deprives  abutters  of  the  use 
of  vaults  or  other  similar  underground 
structures  in  the  streets,  which  they 
have  heretofore  maintained,  is  of  lit- 
tle consequence.  Abutters  are  bound 
to  withdraw  from  occupation  of 
streets,  above  or  below  the  surface, 
whenever  the  public  needs  the  occu- 
pied space  for  travel.'* 

A  municipal  corporation  having 
only  an  easement  in  a  street  may  con- 
struct therein  a  subway  necessary  to 
accommodate  public  travel  without 
liability  to  abutting  owners  for  inter- 
ference with  vaults  constructed  by 
them  beneath  the  street,  or  for  the  ex- 
pense of  removing  fixtures  therefrom, 
even  under  a  statute  requiring  com- 
pensation for  injuries  sustained  by 
reason  of  property  taken  or  injured, 
except  public  ways  or  lands,  and  au- 
thorizing" the  removal  or  relocation  of 
conduits  or  other  property  without 
expense  to  the  city.  Peabody  ▼.  Boa- 
ton  (1915)  220  Mass.  876,  L.R.A. 
1916F,  1005,  107  N.  E.  952.  But  see 
the  New  York  cases  infra,  d,  2» 

o,  flooding. 

A  lessee  of  one  who,  as  abutting 
owner,  having  the  fee  to  the  center 
of  the  street,  made  a  cellar  under  the 
sidewalk  in  compliance  with  the  city's 
permission  and  regulations,  may  re- 
cover from  it  for  damages  for  leakage 
from  a  defective  sewer  into  such  cel- 
lar. Allen  V.  Boston  (1893)  159  Mass. 
324,  38  Am.  St.  Rep.  423,  34  N.  R  519. 

In  Bloom  v.  Orange  (1918)  91  N.  J. 


L.  876,  103  Atl.  395,  it  was  held  tiiat 
an  abutting  owner  has  a  right  to  have 
a  vault  under  the  sidewalk,  and  that 
if  the  city,  after  it  has  been  there  for 
forty  years,  negligently  causes  it  to 
be  flooded,  he  may  recover  therefor. 
We  are  probably  to  understand  that 
the  owner  owned  to  the  center  of  the 
street. 

A  city  permitting  an  owner  to  use 
cellar  stairways  from  the  street  to  his 
basement  is  liable  for  negligence  in 
the  flooding  of  the  basement  by  water 
from  the  street.  Wendt  v.  Akron 
(1913)  161  Iowa,  338,  142  N.  W.  1024, 
where  the  ownership  of  the  street  does 
not  appear. 

In  Dell  Rapids  Mercantile  Co.  v. 
Dell  Rapids  (1898)  11  S.  D.  116,  74 
Am.  St.  Rep.  783,  75  N.  W.  898,  4  km. 
Neg.  Rep.  459,  it  was  held  that  a  fee 
owner  was  at  liberty  to  use  the  soil 
to  the  center  of  the  street,  subject  to 
the  public  easement,  the  same  as  he 
might  use  any  other  part  of  his  prop- 
erty; and  therefore  he  had  a  right  to 
construct  beneath  the  surface  of  the 
sidewalk  an  area  for  his  own  use. 
If  his  goods  stored  in  his  basement 
were  injured  because  of  an  overflow 
in  the  area  due  to  the  negligent  con- 
struction of  a  public  sewer,  through 
a  portion  of  the  subsoil  occupied  by 
the  city,  the  municipality  would  be 
liable  for  such  injuries.  See  also 
McCarthy  v.  Syracuse  (1871)  46  N.  Y. 
194,  infra,  d,  1. 

It  was  held  otherwise  in  substance 
where  the  city  owned  the  fee  of  the 
street  Guthrie  v.  Nix  (1897)  5  OUa. 
555,  49  Pac.  917. 

d.  New  YorJc  eoBe^ 
1,  In  general, 

(It  will  be  noted  that  aome  of  the 
cases  arising  in  the  city  of  New  York, 
hereinafter  cited,  are  referred  to  as 
not  stating  whether  or  not  the  fee  of 
the  street  was  owned  by  the  city.  It 
is  not  unusual  to  meet  the  statement 
that  under  the  city's  charter  it  has 
the  fee  of  the  streets,  and  it  may  well 
be  that  some  of  such  cases  were  de- 
cided upon  the  tacit  understanding 
that  the  city  had  the  fee  of  the  par- 
ticular street.  But  in  view  of  the 
decision  in  Appleton  v.  New  Ygslk 
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(reported  herewith)  ante,  629,  it 
seems  that  without  a  further  study  of 
the  rights  of  such  city  than  the  scope 
of  this  note  affords*  it  is  safer  not  to 
take  for  granted  that  the  fee  of  a  par- 
ticular street  is  in  such  city.) 

It  has  been  hel^  in  a  number  of 
cases  where  the  ownership  of  the 
street  is  not  stated  that  an  abutter 
who,  without  authority,  makes  an  ex- 
cavation under  the  sidewalk,  is  liable 
to  one  injured,  irrespective  of  negli- 
gence. Congreve  v*  Smith  (1858)  18 
N.  Y.  79;  Congreve  v.  Morgan  (1868) 
18  N.  Y.  84,  72  Am.  Dec.  485;  Ander- 
son V.  Dickie  (1863)  26  How.  Pr. 
(N.  Y.)  105;  Clifford  v.  Dam  (1879) 
12  Jones  ft  S.  891,  affirmed  in  81  N.  Y. 
52. 

(But  the  city's  consent  may  be  by 
implication.  Babbage  v.  Powers 
(1891)  180  N.  Y.  281,  14  L.R.A.  398, 
29  N.  E.  132.) 

Similarly,  it  has  been  held  that  a 
8X>ace  in  a  vault  greater  than  allowed 
under  permit  is  a  nuisance  per  se. 
New  York  v.  Gerry  (1917)  100  Misc. 
297,  165  N.  Y.  Supp.  659.  where  the 
ownership  of  the  fee  of  the  street  is 
not  reported. 

But  where  the  plaintiffs  sued  the 
city  for  neglect  of  duty  as  te  a  sewer 
causing  a  flood  in  the  plaintiff's  baiTe- 
ment  under  the  sidewalki  the  court 
said:  '^he  excavation  by  the  plain- 
tlffis  of  ttie  area  under  the  sidewalk 
was  not  unlawful;  they  owned  te  the 
center  of  the  street »  subject  to  the 
right  of  way  of  the  public  over  the 
surface.  For  any  interference  with 
this  right  of  way,  the  plaintiffs  would 
have  been  responsible.  But,  so  long 
as  they  did  no  injury  to  the  street, 
they  were  at  liberty  te  use  the  space 
under  it,  as  they  might  any  other  part 
of  their  property.  They  were  not 
bound  to  leave  the  earth  there,  as  a 
protection  against  a  possible  overflow 
of  the  sewer.'*  McCarthy  v.  Syracuse 
(1871)  46  N.  Y.  194. 

It  seems  te  be  held  in  Title  Guaran- 
tee ft  T.  Co.  V.  New  York  (1912)  205 
N.  Y.  496,  99  N.  B.  160,  that  the  city 
in  ite  discretion  may  charge  what  it 
Bees  fit  for  an  extension  of  an  oM 
vault,  the  report  not  showing  who 
owned  the  fee  of  the  street. 


In  Afpleton  v.  Nfiw  York  (report- 
ed herewith)  ante,  629,  it  was  held  that 
after  fifty  years  of  use  (without  per- 
mit and  in  violation  of  ordinances)  of 
vaults  under  the  half  of  the  street  by 
the  owner  of  the  fee  of  such  half,  the 
city  may  require  payment  for  a  permit 
for  continued  use  of  the  vaults. 

The  court  seems  to  have  been  of  a 
similar  opinion  in  Mahoney  v.  New 
York  (1911)  145  App.  Div.  884,  ISO 
N.  Y.  Supp.  602. 

Attention  is  called  to  the  statement 
of  the  court  in  the  Afpleton  Case 
that  the  permission  of  the  city  ''is  a 
requisite  preliminary  to  the  construc- 
tion of  the  vault,  because  the  land 
constituting  the  street  is  subject  to 
all  the  public .  uses,  servitudes,  and 
appropriations  essf^tial  te  or  consist^ 
ent  with  ito  status  as  a  street^  and, 
in  the  interest  of  public  safety,  con- 
venience, security,  and  comfort,  is, 
within  all  legitimate  street  uses,  by 
stetutery  grant,  under  the  control, 
regulation,  and  disposition  of  tiie  pub- 
lic authorities,  whose  right  te  exact 
a  payment  or  fee,  in  the  process  of 
regulation,  for  a  permission  or  privi- 
lege of  exercising  in  it  a  private  pos- 
session or  advantege,  consistent  with 
the  public  uses,  is  undoubted.  .  .  . 
This  right  [of  the  city]  exists  as  to 
the  owner  of  the  land  contiguous  to 
the  land  of  the  street,  irrespective  of 
the  ownership  of  the  fee  of  the  latter, 
because  it  is  an  element  in  the  author- 
ized regulation  and  supervision  of  the 
street." 

In  New  York  v.  Madison  Ave.  Real 
Estate  Go.  (1904)  42  Misc.  535,  85 
N.  Y.  Supp.  1118,  where  the  report 
does  not  show  the  ownership  of  the 
street,  it  was  held  that  a  vault  may 
not  be  built  without  the  city's  permit. 

An  abutter  not  owing  the  fee  of  the 
street  may  not  complain  if  his  vault, 
in  use  for  forty  years  with  the  city's 
acquiescence,  is  taken  away  without 
compensation.  Patten  v.  New  York 
Elev.  R  Co.  (1878)  3  Abb.  N.  C.  806. 

i.  Street  uses  paramount, 

A  city  owniikS  the  fee  of  the  street 
and  having  given  permission  for 
vaults  therein  may  revoke  it  when  a 
public  purpose  requires.   Lincoln  Safe 
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Deposit  Co.  V.  New  York  (1904)  96 
App.  Div.  624,  88  N.  Y.  Su^Jp.  912. 

A  municipal  corporation  which  has 
granted  a  public  service  corporation  a 
right  to  lay  a  pipe  in  a  street,  the  fee 
of  which  belongs  to  itself,  cannot  con- 
fer authority  upon  an  abutting  owner 
to  injure  such  pipe  in  the  construc- 
tion of  a  vault  which  it  permits  him 
to  place  under  the  sidewalk.  New 
York  Steam  Co.  v.  Foundation  Co. 
(1909)  195  N.  Y.  43,  21  L.R.A.(N.S.) 
470,  87  N.  E.  765. 

In  New  York  a  subway  railroad  is 
not  a  street  purpose,  although  the  city 
owns  the  fee.  Re  Opening  ft  Extend- 
ing of  New  Street  (1915)  216  N.  Y. 
109,  L.R.A.1916A,  1290,  109  N.  E.  104, 
Ann.  Cas.  1917A,  119.  If  the  city 
owns  the  fee  the  abutter  is  entitled  to 
compensation  for  deprivation  of  lat- 
eral support  and  if  the  city  does  not 
own  the  fee  the  abutter  owning  it  is 
entitled  to  substantial  damages.  Re 
Rapid  Transit  R.  Comrs.  (1909)  197 
N.  Y.  81,  86  L.R.A.(N.S.)  647,  90  N.  E. 
456, 18  Ann.  Cas.  866. 

But  where  the  city  owns  the  fee,  a 
subway  railroad  seems  to  be  held  to  be 
a  public  purpose  sufficient  to  enable 
the  city  to  abrogate  vaults.  Thus  it 
was  held  that  an  abutting  ownejr^s 
right  to  maintain,  under  a  license 
from  a  cily,  a  vault  in  the  public 
street,  does  not  constitute  a  property 
right  attached  to  the  fee,  and  a  domi- 
nant easement  under  tHe  surface  of 
the  street,  but  it  amounts  to  no  more 
than  a  revocable  permit,  or  license 
revocable  whenever  the  city  or  public 
uses  require.  Potter  v.  Interborough 
Rapid  Transit  Co.  (1907)  54  Misc.  428. 
105  N.  Y.  Supp.  1071,  affirmed  in 
(1908)  124  App.  Div.  920,  108  N.  Y. 
Supp.  1145,  where  the  use  was  for  a 
aubway  railway. 

So  a  municipal  corporation  which 
owns  the  fee  of  its  street  was  held  not 
liable  to  an  abutting  owner  for  per- 
mitting the  construction  of  a  subway 
beneath  its  surface,  though  he  is  en- 
titled to  lateral  support,  and  a  permit 
by  such  municipal  corporation  to  an 
abutting  owner  for  the  construction  of 
a  vault  under  the  surface  of  a  street 
is  subject  to  abrogation  for  public 
convenience    or    necessity.      Lincoln 


Safe  Deposit  Co.  v.  New  York  (1913) 
210  N.  Y.  34,  L.R.A.1916F,  1009,  103 
N.  B.  768. 

In  a  similar  situation  it  was  said  in 
March  v.  New  York  (1901)  69  App. 
Div.  3,  note,  74  N.  Y.  Supp.  1151,  that 
no  trespass  is  disclosed  in  the  destruc- 
tion, under  municipal  authority,  of  a 
vault  maintained  in  the  street  by  an 
adjoining  owner,  presumptively  by  au- 
thority of  a  license  from  the  city, 
which  owns  the  fee  of  the  street;  thi^ 
as  a  matter  of  law,  the  plaintiff  had  no 
right  to  the  possession  of  this  portion 
of  the  street,  as  against  tite  city. 

F.  MisceUaneoua, 

One  building  a  vault  by  leave  of  the 
city  may  recover  from  a  stranger  who 
injures  the  sidewalk  over  it  by  negli- 
gence. Parrish  v.  Baird  (1899)  160 
N.  Y.  302,  54  N.  E.  724,  6  Am.  Neg. 
Rep.  666. 

Where  an  abutting  property  owner 
is  required  by  statute  to  erect  and 
maintain  a  vault  or  covered  area  way 
under  the  sidewalk  adjoining  his 
premises,  the  city  authorities  are  with- 
out power  to  exact  from  him  compen- 
sation for  a  permit  to  construct  such  a 
vault  or  covered  area  way.  Buek  v. 
CoUis  (1897)  17  App.  Div.  465,  45 
N.  Y.  Supp.  291. 

It  was  held  in  State  ex  rel.  Dawson 
V.  Parsons  Street  R.  ft  Electrical  Co. 
(1909)  81  Kan.  430,  28  L.RJL(N.S.) 
1082,  105  Pac.  704,  that  where  the 
proper  public  authorities  authorise  a 
subway  in  a  public  street  for  the  use 
of  the  street  railway,  an  abntttng 
property  owner  cannot  prevent  the 
construction  thereof  although  seriods- 
ly  injured  thereby,  his  remedy  being 
that  afforded  by  the  recovery  of  con- 
sequential damages.  It  does  not  ap- 
pear who  owned  the  fee  of  the  street 

**Where  the  fee  to  a  street  is  in  the 
abutting  lot  owners,  and  excavations 
are  made  in  the  street  and  a  bridge 
erected  thereover,  the  surface  of  the 
street  underneath  the  bridge  noay  be 
used  by  the  owners  of  the  fee  in  any 
manner  not  inconsistent  with  the  right 
of  the  public"  Adair  v.  Atlanta 
(1905)  124  6a.  288,  52  S.  B.  739. 

It  is  not  intended  to  go  into  ttie 
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vexed  qaeation  as  to  what  will  create 
a  presumption  of  a  permit  by  the  city 
to  build  a  vaults  or  the  value  of  such 
presumption.  See,  for  example,  Grid- 
legr  v.  Bloomington  (1873)  68  IlL  47; 
Gregsten  v.  Chicago  (1898)  146  HL 
451,  86  Am.  St  Rep.  496,  84  N.  E. 
426;  Deshong  v.  New  York  (1902)  74 


App.  Div.  234  77  N.  T,  Supp.  663,  af- 
firmed in  (1903)  176  N.  Y.  476,  68  N. 
E.  880;  Jorgensen  v.  Squires  (1896) 
144  N.  Y.  280,  39  N.  E.  373;  People 
ex  rel.  Ziegler  v.  Gollis  (1897)  17  App. 
Div.  448,  46  N.  Y.  Supp.  282,  appeal 
dismissed  in  (1899)  168  N.  Y.  704,  68 
N.  E.  1130.  B.  B.  B. 


PETER  ANDERSON,  Respt, 

V. 

COLUMBIA  CONTRACT  COMPANY,  Appt 

Oregon  Supreme  Court  {Depi,  2fo.  l)'^  September  9S,  1919. 

(—  Or.  — ,  184  Pac  240.) 

Wafer  —  destmction  of  licensed  fish  trap. 

1.  A  navigator  cannot  negligently  destroy  a  licensed  fish  trap  in  a  public 
navigable  water. 

ISee  note  an  this  question  beginning  on  page  667.] 


Trial  —  jury  —  controverted  question. 

2.  Controverted  questions  on  both 
aides  of  which  there  is  evidence  must 
be. submitted  to  the  jury. 

Water  — *  navigable  stream  — *  Cidiiia- 
bia  river. 

3.  Columbia  river  is  a  navigable 
stream,  and  as  such  is  a  common  high- 
way. 

— conlBict  between  navigation  rights 
and  fishery  rights. 

4.  The  right  of  navigation  in  a  nav- 
igable stream  is  paramount  to  that  of 
fishery,  but  the  navigator  cannot  with 
impunity  do  unnecessary  Injury  to  the 
fisherman  or  his  property. 

[See  11  R.  C.  L.  1036.] 

— reatiicti<m  on  navigation* 

5.  One  navigating  a  public  naviga* 
ble  river  is  not  bound  to  keep  within 
the  channel  or  usual  course  in  which 
vessels  navigating  said  river  should 
be  operated  and  navigated. 

Appeal  —  consideration  of  charge  as 
a  whole. 

6.  The  charge  to  the  jury  should  be 
considered  as  a  whole  with  a  vie#  to 
ascertaining,  if  possible,  whether  the 
rights  of  the  complaining  party  were 
so  prejudiced  as  to  prevent  a  fair 

[See  14  R.  C.  L.  817.] 

Water  —  obstruction  of  stream  —  fish 
trap. 

7.  A  fish  trap  licensed  by  the  state 


and  Federal  governments  in  a  public 
navigable  river,  which  is  not  located 
within  the  usual  course  followed  by 
vessels  navigating  the  stream,  is  not 
an  unlawful  obstruction. 
[See  11  R.  C.  L.  1037,  1038.] 

Property  —  personalty  —  fish  trap^    i 

8.  A  fish  trap  placed  in  position 
during  the  fishing  season  by  driving 
piling  into  the  soil,  and  removed  when 
the  season  is  over,  is  personal  prop- 
erty. 

Venue  —  injury  to  personal  property 
—  transitory  action. 

9.  The  right  of  action  for  injury  to 
a  fish  trap,  which  is  personal  property, 
is  transitory. 

Damages  —  lost  profits. 

10.  Damages  may  include  an  allow- 
ance for  lost  profits  which  it  is  rea^ 
sonably  certain  would  have  been  made 
if  the  wrong  complained  of  had  not 
been  done. 

[See  8  R.  C.  li.  501.] 

•—  valne  of  use. 

11.  The  damages  for  injury  to  a  fish 
trap  should  include  the  cost  of  repairs 
and  the  value  of  the  use  during  the 
tSme  the  trap  is  necessarily  out  of 
commission. 

[See  8  R.  C.  L.  490.] 

Evidence  —  daatages  —  valve  of  fish 
trap. 

'  12.  In  determining  the  value  of  the 
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use  of  a  fish  trap  injured  by  anothet^s 
negligence,  which  has  no  rental  value, 
evidence  is  admissible  as  to  the  num- 
ber of  fish  which  the  trap  took  imme- 
diately before  and  immediately  after 
the  injury,  as  well  as  the  numb^  tak- 
en by  other  traps  similarly  located 
during  the  time  the  injured  trap  was 
out  of  commission. 


On  Petition  for  Rehearing. 

Appeal  —  inconsistent  instractioiis  — 
effect 

18.  The  giving  of  a  correct  instruc- 
tion does  not  make  nonprejudicial  the 
giving  of  an  inconsistent  meorrect 
one. 

[See  2  R.  C.  L.  260;  14  R.  G,  L 
777.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Multno- 
mah County  (Gantenbein,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injury  to  his  fish  trap,  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 


Statement  by  Harris^  J.: 
The  Columbia  Contract  Company, 
an  Oregon  corporation  having  its 
principal  office  in  Portland,  ap- 
pealed from  a  judgment  for  $1,050 
which  Peter  Anderson  obtained 
against  it  for  damages  done  to  his 
fish  trap  by  the  company's  towboat 
and  barges.  Anderson  owned  a 
pound  net  fish  trap  on  the  Washing- 
ton side  of  the  Columbia  river.  The 
waters  of  the  river  are  affected  by 
the  ebb  and  flow  of  the  ocean  tides 
at  the  place  where  the  trap  is  locat- 
ed. The  fish  trap  was  constructed 
by  driving  piling  into  the  bed  of  the 
river  and  attaching  web  or  nets  to 
the  piling  in  the  manner  described 
in  Monroe  v.  Withycombe,  84  Or. 
328,  331,  165  Pac.  227.  The  ex- 
treme  width  of  the  heart  of  the  An- 
derson trap  was  approximately  50 
feet;  the  lead  was  about  350  feet 
long,  with  the  piling  in  it  set  from 
8  to  10  feet  apart;  and  hence  the 
trap  was  about  400  feet  over  all. 

About  300  feet  above  the  Ander- 
son trap,  and  on  the  Washington 
shore  of  the  river,  was  a  light,  and 
back  further  "up  in  the  woods"  was 
a  second  light.  These  two  lights  are 
known  in  the  record  as  the  range 
lights.  On  the  Oregon  side  of  the 
river,  and  above  the  Anderson  trap, 
is  a  place  called  "Bugby  hole,'' 
where  another  light  is  kept ;  and  be- 
tween Bugby  hole  and  ihe  Anderson 
trap  is  a  bar  in  the  river,  called 
"Puget  bar."  Upon  leaving  Bugby 
hole,  masters  of  vessels  navigate 
Puget  bar  by  getting  in  line  with 
the  two  range  lights,  and  steer  on 
that  course  until  the  bar  is  crossed. 


Along  the  entire  length  of  the  An- 
derson trap  the  water  is  about  17 
feet  in  depth,  except  at  the  "inner 
end,"  where  it  is  "about  8  or  10 
feet."  About  1,800  feet  above  the 
Anderson  trap,  on  the  Washington 
side  of  the  river,  is  another  trap, 
known  as  the  "Brandt  trap."  There 
is  no  obstruction  between  these  two 
traps.  Referring  to  the  towboat 
and  barges  operated  by  the  defend- 
ant, one  witness  stated  that  there 
"was  water  enough"  between  the 
two  traps  "so  that  you  could  go 
pretty  close  by  the  shore." 

We  cannot  speak  any  more  def- 
initely of  the  vndth  of  the  river  at 
the  place  where  the  Anderson  trap 
is  located  than  to  say  that  it  is  be- 
tween 2,000  feet  and  1  mile.  Puget 
bar  ends  at  a  point  above  the  Ander- 
son trap.  According  to  the  terti- 
mony  of  one  witness  for  thMS  plain- 
tiff, "after  you  get  across  the  bar, 
and  down  the  river,  the  whole  river 
is  deep,  and  you  can  go  anywhere." 
Another  witness  for  Anderson  stat- 
ed that  "it  is  deep  water  clear 
across"  opposite  the  Anderson  trap. 
J.  O.  Church,  who  was  employed  by 
the  defendant  as  master  of  the  tow- 
boat  Samson,  and  was  thoroughly 
familiar  with  the  presence  and  loca- 
tion of  the  Anderson  trap,  explained 
that,  if  it  be  assumed  that  the  river 
is  2,000  feet  wide  at  the  Anderson 
trap,  "you  will  probably  have  600 
feet  there"  beyond  the  outside  end 
of  the  trap  to  "navigate  in/'  The 
plaintiff  contended  that  there  "is 
8,000  or  4,000  fteet  of  channel  there, 
— <leep  water  across  the  chumel." 

The  witnesses    differed  in  their 
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opinions  as  to  how  far  vessds  usual- 
ly ran  outside  the  Anderson  trap 
when  passing  up  or  down  the  river. 
The  estimates  given  b;^  the  witness- 
es for  the  plaintiff  range  from  800 
to  1,000  feet.  Captain  Church, 
a  witness  for  the  defendant,  testi- 
fied: ''I  should  ^'udge  the  steam- 
ships ran  in  withm  250  feet.  J.  £. 
Copeland»  a  master  of  steamboats, 
with  many  years  of  experience, 
stated  that  the  course  usually  fol- 
lowed by  him  before  the  trap  was 
put  in  ran  about  20  feet  from  it; 
but  after  the  trap  was  installed  he 
made  a  change  in  his  course,  by 
changing  one  eighth  of  a  point  in 
the  distance  from  Puget  bar  to  the 
range  light,  and  this  changed  course 
passed  the  end  of  the  trap  at  a  dis- 
tance of  about  200  feet. 

The  Columbia  Contract  Company 
was  engaged  in  transporting  rock 
down  the  river  to  the  jetty  at  the 
mouth  of  the  river,  and  for  that 
purpose  the  company  used  three 
barges  and  a  towfooat  called  the 
Samson.  Each  barge,  when  loaded, 
carried  about  800  tons  of  rock  and 
drew  about  10  feet  of  water.  The 
Samson  drew  between  14  and  14^ 
feet  of  water.  Each  of  the  barges 
was  about  140  feet  long  and  approx- 
imately 40  feet  wide.  The  Samson 
was  about  126  feet  long,  with  a  25- 
foot  beam.  At  some  time  in  1911^ 
probably  September  28th,  the  de- 
fendant was  taking  the  Samson  and 
three  barges  loaded  with  rock  down 
the  river.  One  barge  was  lashed  to 
the  bow  of  the  Samson,  while  a  sec- 
ond barge  was  lashed  on  one  side» 
and  the  third  barge  was  ladled  on 
the  other  side  of  the  first  barge  and 
towboat,  making  of  the  towboatand 
barges  what  counsel  have  termed  in 
their  briefs  a  "spike  formation." 
The  flotilla  was  approximately  120 
feet  wide.  The  Samson,  with  its 
barges,  passed  Bugby  hole  about  3 
A.  M.,  and  at  that  time  it  was  so 
foggy  tiiat  the  range  lights  above 
the  Anderson  trap  could  not  be 
seen.  The  fog  made  its  appearance 
on  the  river  abont  midnight,  and  in 
a  short  time  became  so  thick  that 
the  range  lights  were  completely  ob- 


scured from  view  and  could  not  be 
seen  by  fishermen  on  the  river.  One 
fisherman.  Christian  Tholo,  was  op- 
erating a  gill  net  in  the  channel  of 
the  river  a  short  distance  above  the 
Anderson  trap,  and  upon  hearing 
the  fog  signal  of  the  Samson  he  took 
in  his  net.  He  could  not  see  the 
range  lights,  nor  could  he  see  either 
the  Oregon  or  Washington  shore; 
and  after  changing  the  course  of  his 
gasolene  boat  several  times,  he 
finally  found  himself  at  the  end  of 
the  Brandt  trap,  where  he  tied  his 
boat.  Another  fisherman,  Olaf  Vog, 
was  likewise  operating  a  gUl  net  in 
the  channel  of  the  river  near  to  and 
a  short  distance  above  the  Anderson 
trap.  When  he  reached  what  he 
supposed  was  the  end  of  his  drift, 
or  the  place  where  he  ''should  start 
to  pick  up,"  he  took  up  his  gill  net, 
and  although  he  'Vanted  to  get  over 
to  the  Oregon  shore,"  he  found  him- 
self on  the  Washington  side  at  the 
Anderson  trap,  where  he  tied  up 
''and  laid  down  in  the  boat." 

Not  being  able  to  see  the  range 
lights,  upon  leaving  Bugby  hole  the 
master  of  the  Samson  navigated  his 
vessel  by  clock  and  compass,  by 
.  noting  the  time  shown  by  the  clock 
and  by  observing  the  course  record- 
ed in  his  course  book.  He  explained 
that  fourteen  minutes  of  running 
would  have  brought  the  flotilla  to 
the  Anderson  trap ;  that  at  the  end 
of  eleven  minutes  he  slowed  down, 
and  at  the  end  of  twelve  or  thirteen 
minutes  he  stopped  the  engines  and 
driftefd.  After  Puget  bar  is  crossed, 
and  while  passing  the  Brandt  and 
Anderson  traps,  vessels,  when  fol- 
lowing the  usual  course,  are  not 
navigated  on  a  tangent,  but  are 
steered  along  the  line  of  a  slight 
curve.  The  two  traps  are  on  the 
outer  side  of  this  curve.  The  usual 
course  taken  by  vessels  is  farther 
out  from  the  Brandt  trap  than  from 
the  Anderson  trap,  and  yet  Tholo, 
the  flsherman.  who  had  tied  up  his 
boat  at  the  Brandt  trap,  says  that 
the  Samson  and  the  barges  passed 
within  20  feet  of  the  Brandt  trap. 
According  to  this  witness  the  Sam- 
son, with  its  barges,  proceeded  down 
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the  river  through  the  waters  be- 
tween the  Brandt  and  Anderson 
traps,  and  then  ran  on  through  the 
latter  trap.  The  flotilla  ran  through 
the  lead  of  the  Anderson  trap  at  a 
point  between  the  heart  and  inner 
end  of  the  lead,  taking  out  24  piling, 
and  ran  so  close  to  the  heart  of  the 
trap  that  only  one  or  two  piling  next 
to  the  heart  and  in  the  lead  re- 
mained standing. 

Anderson  repaired  the  trap,  and 
at  the  end  of  two  weeks  from  the 
date  of  the  accident  was  able  again 
to  operate  it.  He  sued  the  Columbia 
Contract  Company  for  the  total  sum 
of  $1,618.60.  This  total  sum  em- 
braced two  items — one  for  $818.60, 
the  cost  of  repairing  the  trap,  and 
the  other  $800,  the  amount  of  the 
"money  and  profits*'  which  Ander- 
son alleges  he  could  and  would  have 
earned  if  the  trap  had  not  been 
injured. 

The  complaint  contains  six  speci- 
fications of  negligence.  The  plain- 
tiff alleges:  (1)  That,  although 
there  was  a  fixed  channel  and  course 
in  which  vessels  navigating  the 
river  should  be  operated,  the  de- 
fendant negligently  failed  to  keep 
the  tugboat  within  the  limits  of 
''said  channel,  and  carelessly  and 
negligently  navigated  said  vessel 
outside  and  beyond  said  fixed  course 
and  channel,  and  into  and  against 
said  fish  trap;*'  (2)  that  the  defend- 
ant negligently  failed  to  maintain 
sufficient  lights  upon  the  vessel,  so 
that  objects  lying  in  the  stream 
could  be  seen  and  avoided;  (3)  that 
the  defendant  negligently  failed  to 
maintain  a  lookout,  and  neglected 
to  keep  a  sufficient  watch  ahead; 
(4)  that  the  defendant  negligently 
failed  to  see  and  avoid  striking  the 
trap;  (5)  that  the  defendant  neg- 
ligently operated  the  vessel  at  a 
dangerous  and  unsafe  rate  of  speed ; 
and  (6)  that  the  defendant  negli- 
gently failed  to  stop  the  vessel  and 
to  run  aside,  so  as  to  avoid  the  fish 
trap,  after  the  trap  was  or  should 
have  been  seen  by  the  defendant. 

In  its  answer  the  defendant  de- 
nies that  it  was  guilty  of  negligence 
in  any  particular.    As  a  f  urtiier  an- 


swer to  the  complaint  the  defendant 
avers  that  the  fish  trap  was  unlaw- 
fully built  and  maintained,  and  in 
such  a  manner  that  it  obstructed  the 
navigable  channd  of  the  river  and 
was  a  menace  to  navigation;  that 
the  trap  was  imlawf  ully  maintained 
in  two  particulars:  (1)  That  it  ex- 
tended from  the  shore  to  a  point  in 
the  navigable  channel  in  the  river; 
and  (2)  "that  the  signals  and  lights 
were  not  maintained  thereon  as  re- 
quired by  law.''  The  defendant  al- 
leges that  at  a  time  when  it  was 
lawfully  navigating  the  river  on  a 
dark  and  foggy  night,  and  while 
moving  slowly  down  the  stream  "in 
the  channel  thereof,"  and  "solely  be- 
cause the  said  fish  trap  was  so  locat- 
ed that  it  obstructed  the  navigable 
channel  of  the  said  river,  the  said 
steamboat,  with  its  tow,  ran  into 
said  fish  trap." 

The  plaintiff  replied  by  travers- 
ing the  affirmative  allegations  of  the 
answer. 

Messrs.  Teal,  Minor,  &  Winfree  for 

appellant. 

Messrs.  Malarkey,  Seabrook,  &  Dib- 
ble, for  respondent : 

Although  the  right  of  navigation  is 
paramount  to  the  right  of  fishery,  due 
care  must  be  used  by  vessels  to  avoid 
injury  to  fish  traps. 

Farnham,  Waters,  149 ;  Horst  v.  Co- 
lumbia Contract  Go.  89  Or.  844,  174 
Pac  161 ;  Wright  v.  Mulvaney,  78  Wis. 
89,  9  L.RJL  807,  23  Am.  St.  Rep.  893, 
46  N.  W.  1045. 

A  party  cannot  be  heard  to  complain 
of  an  instruction  where  it  appears 
that  he  requested  and  there  was  given, 
at  his  behest,  an  instruction  of  the 
same  legal  effect. 

Wesco  v.  Kern,  36  Or.  483,  59  Pac 
548,  60  Pac.  563 ;  Anderson  v«  Oregon 
R.  Go.  46  On  211,  77  Pac.  119. 

The  laws  of  sister  states  must  be 
pleaded  and  proved. 

Scott  V.  Ford,  52  Or.  294,  97  Pac 
99;  Ellis  v.  Abbott,  69  Or.  234,  138 
Pac.  488. 

That  a  person  is  innocent  of  crime 
or  wrong,  and  that  the  law  has  been 
obeyed,  are  disputable  presumptions 
of  law. 

Bernard  v.  Willamette  Box  &  Lum- 
ber Co.  64  Or.  232,  129  Pac.  1039; 
Crane  v.  Oregon  R.  &  Nav.  Co.  66  Or. 
317,  133  Pac.  810. 
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A  presumption  of  law  is  evidence, 
and  a  jury  may  find  in  accordance 
with  such  presumption. 

Dorn  ▼.  Clarke-Woodward  Drug  Co. 
65  Or.  516,  133  Pac.  351;  Peabody  v. 
Oregon  R.  &  Nav.  Co.  21  Or.  121,  12 
LJLA.  823,  26  Pac.  1058. 

The  presence  of  a  disputable  pre* 
sumption  of  law  shifts  the  burden  of 
proof. 

Consor  v,  Andrew,  61  Or.  491,  123 
Pac.  46. 

Where,  in  a  contract,  plans  and 
specifications  are  referred  to,  for  the 
specific  purpose  only,  they  become  a 
part  of  the  contract  for  such  purpose 
only. 

Myers  v.  Strowbridge  Estate  Co.  32 
Or.  43,  160  Pac.  135;  Wallace  v.  Ore- 
gon Engineering  Co.  90  Or.  31,  174 
Pac.  156,  176  Pac.  445. 

Official  duty  is  presumed  by  law  to 
have  been  duly  and  regularly  per- 
formed. 

McLeod  V.  Lloyd,  48  Or.  260,  71  Pac. 
795,  74  Pac.  491 ;  State  ex  rel.  Fleck  v. 
Dalles  City,  72  Or.  337,  143  Pac.  }127, 
Ann.  Cas.  1916B,  855. 

Where  a  writing  is  ambiguous,  the 
practical  interpretation  of  it  and  the 
meaning  ascribed  to  it  by  the  parties 
may  be  shown. 

Harlow  v.  Oregonian  Pub.  Co.  53  Or. 
276,  100  Pac.  7;  Spande  v.  Western 
Life  Indemnity  Co.  68  Or.  188, 186  Pac. 
1189. 

A  jury  is  not  bound  to  accept  as 
conclusive  the  uncontradicted  state- 
ment of  a  witness. 

White  v.  East  Side  Mill  &  Lumber 
Co.  84  Or.  283,  161  Pac.  969,  164  Pac. 
736,  15  N.  C.  C.  A.  848. 

Questions  as  to  the  proximate  cause 
of  an  injury  are  questions  of  fact  for 
the  jury  to  decide. 

Manning  v.  Portland  Ship  Bldg.  Co. 
52  Or.  101,  96  Pac.  545;  Buchanan 
V.  Lewis  A.  Hicks  Co.  66  Or.  603,  133 
Pac.  780, 134  Pac.  1191. 

Vessels  must  be  -  operated  with 
greater  care  in  fogs. 

6  Thomp.  Neg.  6890,  6924,  6930. 

The  trap  was  personal  property,  and 
the  action  to  recover  damages  thereto 
could  be  maintained  wherever  appel- 
lant could  be  found.  The  court  had 
jurisdiction. 

Doscher  v.  Blackiston,  7  Or.  146; 
Helm  V.  Gilroy,  20  Or.  522,  26  Pac. 
861 ;  Hershberger  v.  Johnson,  87  Or. 
110,  60  Pac.  838 ;  Blanchard  v.  Eureka 
Planing  Mill  Ca  58  Or.  40,  87  IaR.A. 
(N5.)  133,  113  Pac.  55. 

Where  a  fish  trap  has  been  damaged, 
n  A.L.R.— 42. 


the  owner  is  entitled  to  recover  the 
value  of  the  use  of  the  trap  during 
such  time  as  it  is  necessarily  idle  for 
repairs. 

6  Thomp.  Neg.  §  7258;  Wright  v. 
Mulvahey,  78  Wis.  89,  9  L.R.A.  807,  28 
Am.  St  Rep.  893,  46  N.  W.  1045;  Shel- 
byville  Lateral  Branch  R.  Co.  v.  Le- 
wark,  4  Ind.  471 ;  New-Haven  S.  B.  Co. 
V.  Vanderbilt,  16  Conn.  420;  William- 
son V.  Barrett,  13  How.  101,  14  L.  ed. 
68. 

Evidence  which  tends  to  throw  light 
upon  the  value  of  such  use  is  admissi- 
ble. 

Post  V.  Munn,  4  N.  J.  L.  61,  7  Am. 
Dec.  570;  Jacobs  v.  Cromwell,  216 
Mass.  182,  103  N.  E.  883;  Horace  F. 
Wood  Transfer  Co.  v.  Shelton,  180  Ind. 
273, 101  N.  E.  718. 

Harris,  J.,  delivered  the  opinion 
of  the  court: 

The  foregoing  statement  may  be 
summarized  by  saying  that  the  de* 
fendant  attempted  to  navigate  the 
river  at  a  time  when  it  was  so  foggy 
that  one  could  not  see  ahead  and  the 
range  lights  ceased  to  be  an  aid  to 
navigation;  that  the  defendant  left 
Bugby  hole  with  the  intention  of 
following  the  usual  course  taken  by 
vessels  across  Puget  bar  and  past 
the  Anderson  trap;  that  the  tow- 
boat  and  barges  were  successfully 
navigated  across  Puget  bar;  tiiat 
the  river  is  between  2,000  feet  and 
a  mile  vnde  at  the  point  where  the 
Anderson  trap  is  located ;  that  be- 
tween 500  and  4,000  feet  of  that 
width  opposite  the  Anderson  trap 
is  sufficiently  deep  for  the  naviga- 
tion of  vessels ;  that  the  usual  course 
followed  by  vessels  is  between  200 
and  1,000  feet  from  the  outer  end  of 
the  Aiiderson  trap ;  that,  instead  of 
following  the  usual  course,  as  the 
master  of  the  Samson  says  he  in- 
tended, the  flotilla,  because  of  some 
controverted  reason,  got  out  of  the 
usual  course  of  vessels  at  a  point  at 
least  1,800  feet,  and  probably  more, 
above  the  Anderson  trap,  and  pro- 
ceeded] on  down  the  river  outside  of 
the  usual  course,  but  in  waters  deep 
enough  for  the  navigation  of  the 
towboat  and  barges,  to  and  through 
the  Anderson  trap. 

It  is  appropriate  here  to  add  to 
what  already  has  been  said  that  the 


668 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


master  of  the  Samson  testified  that 
he  did  not  see  the  Brandt  trap  at 
ally  and  that  it  was  so  foggy  tiiat 
he  did  not  see  the  Anderson  trap 
until  he  was  about  100  feet  from  it. 
On  the  other  hand.  Christian  Tholo 
testified  that  the  fog  lifted  before 
the  Samson  reached  the  Anderson 
trap,  and  that  when  the  boat  was 
"in  front  of  the  lower  range  light" 
(300  feet  above  the  Anderson  trap) 
it  was  "swinging,"  and  that  at  that 
time  he  saw  the  light  on  the  end  of 
the  Anderson  trap.  The  witness  Vog 
corroborated  the  testimony  of  Tholo 
by  saying  that  after  the  flotilla  went 
through  the  trap,  "I  was  looking 
around,  and  I  could  see  the  shore, 
the  house  ashore,  and  the  woods 
back  of  the  house."  Anderson  ex- 
plained that  his  house  was  600  feet 
below  the  front  range  light;  and 
hence,  if  his  testimony  is  taken  as 
true,  the  trap,  which  was  800  feet 
below  the  range  light,  was  800  feet 
above  the  house.  The  Samson  was 
displaying  a  red  light  on  the  port 
side  and  a  green  light  on  the  star- 
board side,  ists  well  as  two  white 
lights  on  the  masthead,  as  required 
by  the  regulations.  There  was  a 
white  light  on  the  outside  of  each 
barge.  These  lights,  however, 
served  to  aiable  others  to  see  the 
Samson  rather  than  to  enable  the 
Samson  to  see  other  objects.  In  ad- 
dition to  the  lights  already  men- 
tioned, l^e  Samson  was  equipped 
with  both  an  arc  and  a  search  light* 
The  master  of  the  vessel  stated  tiiat 
the  search  light  is  not  used  in  foggy 
weather,  for  the  reason  that  such  a 
light  hinders  rather  than  aids  navi- 
gation. Besides  the  master,  who 
was  at  the  time  of  the  accident  at 
the  Samson's  wheel,  there  was  a 
sailor  on  duty  on  the  Samson  as  a 
lookout.  There  was  a  man  on  each 
barge,  but  each  of  these  three  men 
was  asleep. 

As  already  stated,  Captain  Church 
testified  that  at  the  end  of  eleven 
minutes  he  slowed  down,  and  at  the 
end  of  twelve  or  thirteen  minutes 
after  leaving,  Bugby  hole  he 
stopped  the  engines  and  drifted ;  but 
opposed  to  this  evidence  there  was 


the  testimony  of  Christian  Tholo, 
who  told  the  jury  that  "when  she 
passed  me  she  had  the  speed  that 
she  usually  had,"  and  that  after  he 
saw  the  Samson  she  was  going,  so 
far  as  he  could  observe,   "as  she 
usually    goes    when    it  is    clear." 
There  was  testimony  for  the  plain- 
tiff to  the  effect  that  vessels  either 
anchored  or  tied  up  in  heavy  fogs; 
but  there  was  also  evidence  for  the 
defendant  to  the  effect   that  only 
loaded  ocean-going  vessels,  whether 
with  or  without  a  tug,  anchored, 
and  that  towboats  with  barges  never 
anchored  or  tied  up  on  account  of 
the  fog.    The  master  of  the  Samson 
testified  that,  if  the  towboat  had 
been  equipped  with  a  stem  wheel, 
he  could  have  backed  out  after  see- 
ing the  trap  &nd  thus  avoided  it; 
but  since  the   boat  was   equipped 
with  a  propeller,  an  attempt  to  bade 
out  at  any  time  after  he  saw  the 
Anderson  trap  would  have  resulted 
in  the  flotilla  swinging  around  and 
striking   the  trap    broadside,  and 
thus  causing  greater  damage  to  the 
trap.    He  idso  stated  that  when  he 
discovered  his  predicament  he  start- 
ed the  enures  and  went  through  the 
lead  of  the  trap  as  straight  as  he 
could,  and  by  so  doing  did  the  least 
possible  damage,  and  that  if  he  had 
not  done  this  the  flotilla  would  have 
taken  out  the  heart  of  the  trap.    It 
is  apparent,  from  this  brief  account 
of  tihe  evidence,  that  the  questions 
of  whether  or.  not  l^e    defendant 
negligently  failed  to  maintain  suf- 
ficient lights,  or  negligently  failed 
to   keep  a  lookout,  or   negligently 
failed  to  see  and  avoid  the  fish  trap, 
or  negligently  operated  the  flotilla 
at  a  dangerous  rate  of  speed,  or  neg- 
ligently failed  to  stop  the  Saniaon 
and  her  tow  and  avoid  the  fish  tntp, 
were  all  properly  submitted  to  the 
jury.    There    was    evidence    apon 
both    sides  of   these  controverted 
questions,  and  it  was  therefore  the 
province  of  the  jury 
to    determine    the 
facts.      The     trial  **••""- 
court  did  not  commit  error,  as  con- 
tended by  the  defendant,  in  asking 
the  jury  to  decide  whether  the  cor- 
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poration  was  negligent  in  respect  to 
5^ny  of  those  five  specifications  of 
negligence. 

Much  of  the  discussion  in  the 
briefs  relates  to  the  allegation  that 
the  defendant  **negKgentIy  failed  to 
keep  and  maintain  said  tugboat 
within  the  limits"  of  the  fixed  chan- 
nel and  course  in  which  vessels  were 
usuaUy  operated.  The  defendant  has 
urged  numerous  objections  to  the 
inatructions  given  by  the  court,  con-, 
tending  that  some  of  them  were 
erroneous  and  that  several  of  them 
were  inconsistent  with  each  other. 
The  position  taken  by  the  defend- 
ant is  rested  largely  upon  the  ap- 
plication which  it  contends  should 
be  made  of  the  rule  which  gives 
paramountcy  to  the  right  of  navi- 
gation. 

The  Columbia  river  is  a  navigable 

stream,  and  as  such 
is  a  common  high- 
o»ii»biA  river,  way.  **and  forever 
free."  This  right  is  a  public  one, 
and  it  is  not  only  given  by  the  com- 
mon law,  but  is  preserved  by  the 
statute  admitting  the  state  of  Ore- 
gon into  the  Union.  Johnson  v. 
Jeldness,  85  Or.  657,  661,  L.R.A, 
1918A,  1074,  167  Pac.  798.  The 
ri^ht  of  fishery  is  likewise  a 
common  right.  The  right  of  navi- 
gation is  paramount,  for  the 
reason  that  it  is  of  the  most  im- 
portance to  the  public  weal.  Davis 
V.  Jerkins,  50  N.  C.  (6  Jones,  L.) 
290,  298;  Post  v.  Munn,  4  N.  J.  L. 
61,  7  Am.  Dec.  570;  Flanagan  v. 
Philadelphia,  42  Pa.  219,  228.  Stat- 
ed in  general  terms,  the  right  of 
fishery  must  give  way  to  the  right 
of  navigation.  Express^ed  in  more 
accarate  language,  the  paramountcy 
of  the  right  of  navigation  does  not 
extinguish  the  right  of  fishery,  al- 
though the  former  does,  whenever 
there  is  a  necessary  conflict,  limit 
the  latter,  and  compel  it  to  yield  so 
far  as  the  right  of  fishery  inter- 
feres with  the  fair,  useful,  and 
legitimate  exercise  of  the  right  of 
navigation.  Speaking  of  the  ab- 
stract right  of  the  public,  it*  may  be 
said,  as  expressed  in  1  Famham  on 
Waters,  §  27:    "The  public  is  en- 


titled to  the  free,  uninterrupted,  and 
unobstructed  use  of  every  part  of 
the  stream,  from  bank  to  bank  and 
throughout  the  length  of  the  chan- 
nel, which  at  the  ordinary  stage  of 
the  water  is  of  such  depth  and  of 
such  accessibility  with  respect  to  the 
current  or  main  body  of  the  stream 
as  to  be  capable  of  navigation  by 
boats  ....  either  up  and  down  or 
across,  or  from  the  main  stream 
onto  any  particular  part  in  question, 
or  thence  onto  the  body  of  the 
stream ;  and  this  whether  such  part 
has  ever  l^een  so  used,  and  whether 
there  is  any  present  or  anticipated 
necessity  for  so  using  it." 

Continuing  to  employ  general 
terms  when  referring  to  the  right 
of  navigation,  in  the  abstract,  a  boat 
has  a  right  to  "take  her  course,"  and 
to  go  when  and  where  it  is  necessary 
to  go,  and  is  not  obliged  to  stop  or 
go  out  of  her  way,  or  wait  upon  the 
movements  of  those  who  are  man- 
aging a  fishing  seine  or  net ;  and  yet 
this  right  of  navigation,  which  en- 
titles the  public  'to  the  unobstructed 
use  of  every  part  of  the  stream 
which  is  capable  of  navigation  by 
boats,  and  authorizes  a  boat  to 
"take  her  course,"  cannot  be  exer- 
cised without  regard  to  the  rights  of 
others.  The  navigator  of  a  public 
stream  must  manage  his  craft  with 
ordinary  care  and  with  due  regard 
to  the  rights,  property,  and  lives  of 
others.  1  Famham,  Waters,  §§  27, 
31,  33;  John  Spry  Lumber  Co.  v. 
The  C.  H.  Green,  76  Mich.  320,  332, 
43  N.  W.  576.  While  a  boat  may 
"take  her  course," 
nevertheless  a  navi- 
gator cannot  with 
impunity  do  unnec- 
essary damage  to  a 
fisherman  or  his  property;  but,  up- 
on the  contrary,  the  paramount 
right  of  navigation  must  be  exer- 
cised fairly,  and  not  arbitrarily,  and 
with  due  regard  to  the  subordinate 
right  of  fishery,  and  a  boat  must  be 
so  navigated  as  not  to  do  unneces- 
sary damage.  1  Farnham,  Waters, 
§^  33a ;  Gould,  Waters,  2d  ed.  §  87-, 
Porter  v.  Allen,  8  Ind.  1,  65  Am. 
Dec.  750 ;  Lewis  v.  Keeling,  46  N.  C. 
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(1  Jones,  L.)  299,  307,  62  Am.  Dec. 
168;  Post  V.  Munn,  4  N.  J.  L.  61,  7 
Am.  Dec.  570.  For  example,  if  nets 
are  placed  across  the  channel  of  a 
river,  so  as  to  be  a  bar  to  naviga- 
tion, a  vessel  may,  if  reasonably 
necessary  to  do  so,  run  over  the 
nets;  but,  if  a  navigator  is  warned 
or  ought  to  have  known  of  his  ap- 
proach toward  the  net  of  a  fisher- 
man, he  is  liable  for  damage  result- 
ing from  his  negligent  failure  to 
avoid  doing  damage,  if  he  can  do  so 
without  prejudice  to  the  reasonable 
prosecution  of  his  voyage.  Horst 
v.  Columbia  Contj-act  Co.  89  Or. 
344,  850,  352,  174  Pac.  161;  Hop- 
kins v.  Norfolk  &  S.  R.  Co.  131  N.  C. 
463,  42  S.  E.  902 ;  Cobb  v.  Bennett, 
75  Pa.  326,  329,  15  Am.  Rep.  752; 
Wright  V.  Mulvaney,  78  Wis.  89,  9 
L.R.A.  807,  23  Am.  St.  Rep.  393,  46 
N.  W.  1045.  The  ruling  in  Wright 
v.  Mulvaney  is  of  peculiar  interest, 
for  the  reason  that  there,  as  here,  a 
pound  net  fish  trap  was  injured  by 
a  boat  with  a  tow,  and  some  of  the 
other  material  particulars  were  like 
the  facts  presented  here.  The  court 
says:  "But  it  does  not  necessarily 
result  from  this  [the  paramount 
right  of  navigation]  that  the  navi- 
gator may  carelessly  and  negligent- 
ly run  his  vessel  upon  the  nets  of 
fishermen  and  destroy  them,  and  es- 
cape liability  therefor  merely  be- 
cause he  did  not  do  so  maliciously 
or  wantonly.  Such  a  proposition 
shocks  any  proper  sense  of  justice. 
The  benefit  which  the  navigator  is 
entitled  to  claim  by  reason  of  his 
paramount  right  is,  we  apprehend, 
that  when  the  two  rights  necessarily 
conflict,  the  inferior  must  jrield  to 
the  superior  right.  But  he  may  not 
by  his  own  negligence  unnecessarily 
force  the  two  rights  into  conflict, 
and  then  claim  the  benefit  of  the 
paramount  right.'' 

When  it  is  said  that  the  public  is 
entitled  to  navigate  upon  any  part 
of  the  navigable  waters  of  a  stream 
without  obstruction,  it  must  always 
be  understood  that  reference  is 
made  to  imlawful,  and  not  lawful, 
obstructions.  An  obstruction  placed 
in  a  stream  may  be  authorized  by 


etlom  •( 


competent  authority,  and  conse- 
quently the  right  of  navigation  is 
limited  by  that  kind  of  an  obstruc- 
tion. Gould,  Waters,  2d  ed.  §  87; 
Davis  V.  Jerkins,  50  N.  C.  (5  Jones, 
L.)  290,  293;  Flanagan  v.  Phila- 
delphia, 42  Pa.  219,  232 ;  Lewis  v. 
Keeling,  46  N.  C.  (1  Jones,  L.)  299, 
306,  62  Am.  Dec.  168;  Pound  v. 
Turck,  96  U.  S.  459,  24  L.  ed.  525. 
If  authority  is  granted  for  the  erec* 
tion  of  an  obstruc-  _^^ 
tion  in  a  navigable  umi 
stream,  and  the  ob-  ' 
struction  is  so  placed  as  to  be  partly 
beyond  the  limits  of  the  authoriza* 
tion,  then  in  that  event  the  obstruc- 
tion is  unlawful,  and  a  nuisance  only 
to  the  extent  that  the  authority  has 
been  exceeded.  Ejiox  v.  Chaloner, 
42  Me.  150, 156 ;  Renwick  v.  Morris, 
3  HiU,  621,  affirmed  in  7  Hill,  576. 
Even  though  an  obstruction  is 
wholly  or  partially  unauthorized, 
nevertheless  this  lack  of  authority 
for  the  erection  or  maintenance  of 
the  obstruction  does  not  necessarily 
operate  as  authority  to  a  navigator 
negligently  1^  destroy  the  obstruc- 
tion. 1  Farnham,  Waters,  §  33; 
Dimes  v.  Petley,  15  Q.  B.  276,  117 
Eng.  Reprint,  462, 19  L.  J.  Q.  B.  N. 
S.  449,  14  Jur.  1132;  The  Brinton, 
13  C.  C.  A.  331,  26  U.  S.  App.  486, 
66  Fed.  71. 

We  may  now  direct  attention  to 
some  of  the  instructions  which  the 
court  gave  to  the  jury.  After  defin- 
ing negligence,  and  explaininsr  that 
the  plaintiff  could  recover  if  the  de- 
fendant was,  and  he  himself  was 
not,  guilty  of  negligence,  the  court 
told  the  jury,  in  instruction  No.  S, 
that  '"it  is  charged"  in  the  com- 
plaint '^that  at  said  time  the  said 
boat  was  being  operated  outside  at 
and  beyond  the  channel  or  course  in 
which  such  vessels  should  be  operat- 
ed;" and  then  follows  an  enumer- 
ation of  the  remaining  five  specifica- 
tions of  negligence.  Having  referred 
to  the  first  specification  of  negli- 
gence in  the  language  already  quot- 
ed, and  having  enumerated  the  other 
five  specifications,  the  court,  in  in- 
struction No.  4,  then  said :  If  you 
find  the  defendant  was  ''guilty  of 
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any  one  or  more  of  said  charges, 
and  if  you  so  find  that  any  one  or 
more  of  said  charg^es  which  you  may 
80  find  defendant  guilty  of  constitut- 
ed negligence  or  lack  of  due  care/' 
and  that  such  acts  caused  the  in- 
jury, then  **irfaintiff  is  entitled  to  a 
verdict,**  unless  his  own  negligence 
contributed  to  the  injury. 

The  jury  was  properly  told,  in  in- 
struction No.  5,  "that  in  operating 
its  said  vessel  the  duty  rests  upon 
defendant  to  operate  the  same  in  a 
reasonably  careful  manner,  so  as  to 
avoid  colliding  with  or  injuring 
structures  along  the  shore.*' 

The  next  instruction  related  to 
the  right  and  duty  of  the  defendant 
when  navigating  in  the  fog,  and  the 
succeeding  instruction  referred  to 
the  duty  of  maintaining  a  lookout. 
The  next  instruction.  No.  8,  reads  as 
follows:  "It  was  also  the  duty  of 
defendant  to  operate  and  navigate 
said  vessel  in  the  channel  or  usual 
course  in  which  vessels  navigating 
said  river  should  be  operated  and 
navigated." 

In  instruction  No.  9  the  jurors 
were  told :  "If  you  find  from  a  pre- 
ponderance of  the  evidence,  there- 
fore, that  defendant  failed  to  per- 
form any  one  or  more  of  these 
duties,  then  defendant  was  negli- 
gent, and  not  in  the  exercise  of  due 
care." 

Instruction  No.  26  is  important, 
because  it  was  given  at  the  request 
of  the  defendant.  This  instruction 
begins  by  saying  that  if  the  jury 
found  that  the  plaintiff  had  ob- 
tained permits  from  the  state  of 
Washington  and  the  United  States, 
and  had  erected  and  maintained  the 
trap  in  the  place  and  manner  pro- 
vided by  such  permits,  and  if  the 
jury  further  found  "that  the  de- 
fendant was  careless  and  negligent 
in  piloting,  operating,  and  navigat- 
ing its  towboat  Samson,  and  in 
thereby  causing  the  same  to  run  Into 
and  against  the  said  fish  trap  of 
plaintiff,  and  that  the  fish  trap  was 
thereby  damaged  and  injured,  the 
plaintiff  is  entitled  in  such  case,  and 
in  such  case  only,  to  recover  from 
the  defendant  the  amount  of  his 


18k  Pac.  2^0.) 

damages :  Provided  that  the  negli- 
gence of  the  defendant  which  oc- 
casioned the  injury  consisted  in  the 
failure  of  the  defendant  to  keep  and 
maintain  its  towboat  within  the  lim- 
its of  the  navigable  channel  of  €he 
Columbia  river  and  outside  and  be- 
yond the  fixed  course  and  navigable 
channel  of  said  river,  or  that  the 
defendant  failed  to  keep  and  main- 
tain adequate  and  sufficient  lights 
upon  its  towboat,  so  that  objects 
lying  in  the  Columbia  river  could  be 
seen  and  avoided,  or  that  the  defend- 
ant failed  to  keep  and  maintain  a 
lookout  upon  its  towboat,  and  failed 
to  keep  and  maintain  a  sufficient 
watch  ahead,  or  that  the  defendant, 
through  negligence  in  looking 
ahead,  failed  to  see  the  fish  trap ;  or 
that,  having  seen  the  fish  trap,  the 
defendant  failed  to  use  such  means 
as  were  available  to  avoid  striking 
and  injuring  the  same,  or  that  the 
defendant  operated  and  propelled  its 
towboat  at  a  dangerous  rate  of 
speed,  or  at  an  unsafe  rate  of  speed 
with  regard  to  the  condition  of  the 
weather,  the  atmosphere,  and  the 
circumstances  and  conditions  sur- 
rounding the  locality  where  the  acci- 
dent complained  of  is  alleged  ^to 
have  occurred,  or  that  the  defend- 
ant, having  means  to  stop  its  tow- 
boat,  or  to  turn  aside  and  thus 
avoid  the  fish  trap  after  the  same 
was  seen,  failed  to  employ  said 
means  efficiently,  or  to  take  proper 
and  timely  steps  to  stop  its  towboat, 
or  to  turn  aside  and  thus  avoid  the 
said  fish  trap." 

Instruction  No.  8  was  clearly  er- 
roneous.      Instruc- 

tion  No.  3,  stand-  ^^^ti^'f/oT  " 
ing  alone,  is  not 
strictly  accurate,  for  the  reason  that 
it  states  that  the  complaint  charges 
that  "the  boat  was  being  operated 
outside,''  instead  of  including  the 
element  of  negligence,  and  saying 
that  the  boat  was  being  "negli- 
gently" operated  outside,  of  the 
channel.  However,  when  this  in- 
struction is  construed  in  connection 
vdth  instruction  No.  4,  then  the  two, 
when  taken  together,  harmonize 
with  the  complaint.     The  plaintiff 
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does  not  rely  in  his  complaint  upon 
the  bald  fact  that  the  defendant  got 
outside  of  the  channel  usually  fol- 
lowed by  vessels ;  but  he  relies  upon 
the  charge  that  the  "defendant  care- 
lessly and  negligently  failed  to  keep 
and  maintain  said  tugboat  within 
the  limits  of  said  channel,  and  care- 
lessly and  negligently  navigated 
said  vessel  outside  and  beyond  said 
fixed  course  and  channel" 

The  position  of  the  plaintiff  with 
respect  to  instructions  3  and  4  is 
made  plain  by  the  following  excerpt 
taken  from  his  printed  brief : 

"By  said  instructions^  3  and  4,  the 
court  charged  the  jury  that  it  was 
alleged  in  the  complaint  that  appel- 
lant carelessly  and  negligently  oper- 
ated its  boat  outside  of  and  beyond 
the  channel  or  course  in  which 
vessds  should  be  operated,  and  that 
if  the  jury  found,  not  only  that  ap- 
pellant did  this,  but  that  its  action 
in  so  doing  resulted  from  negligence 
or  a  lack  of  due  care,  and  they  also 
found  that  such  negligence  caused 
the  damages  to  the  trap,  respondent 
was  entitled  to  recover,  unless  he 
was  himself  guilty  of  contributory 
negligence. 

/*In  other  words,  the  court  in- 
structed the  jury  that  before  they 
could  find  against  appellant  for 
navigating  outside  the  channel  or 
usual  course  of  vessels  they  must 
find  that  it  did  so  unnecessarily  and 
because  of  negligence  and  a  want  of 
due  care.  It  was  properly  left  to 
the  jury  to  say  from  all  the  circum- 
stances, taking  into  consideration 
the  location  of  the  trap  and  the 
width  of  the  channel,  whether  appel- 
lant's action  in  going  outside  of  the 
usual  channel  and  course  of  vessels 
was  the  result  of  an  unfair  or  negli- 
gent exercise  of  its  right  of  navi- 
gation/' 

Instruction  No.  26  is  entirely  con- 
sistent with  instructions  3  and  4, 
and  is  in  harmony  with  the  con- 
struction which  the  plaintiff  places 
upon  these  two  instructions.  In- 
struction No.  8,  however^  told  the 
jury  that  it  was  the  duty  of  the  de^ 
fendant  to  navigate  its  vessel  in  the 


channel  and  the  usual  course  taken 
by  boats.  When  this  instruction  is 
considered  in  the  light  of  all  the  in- 
structions which  had  been  previous- 
ly given,  and  in  connection  with 
instruction  No.  9,  it  was  equivalent 
to- charging  the  jury  that,  if  the  de- 
fendant got  outside  of  the  channel 
or  usual  course  taken  by  vessek, 
that  fact  alone  and  of  itself  convict- 
ed the  defendant  of  negligence ;  for, 
after  saying  in  instruction  No.  8 
that  it  was  the  duly  of  the  defend- 
ant to  operate  its  boat  in  the  usual 
course  taken  by  other  vessels,  the 
court  said  in  instruction  No.  9  that, 
if  "defendant  failed  to  perform  any 
one  or  more  of  these  duties,"  then 
the  defendant  was  negligent.  It 
was  not  negligent  per  se  for  the  de- 
fendant to  navigate  the  flotilla  out- 
side of  and'  beyond  the  course 
usually  followed  by  vessels.  It  was 
a  question  of  fact  for  the  jury  to 
say  whether  the  defendant  failed  to 
exercise  ordinary  care  in  the  navi- 
gation of  its  flotilla.  It  may  fairly 
be  assumed  that  the  defendant  con- 
cedes that  when  its  flotilla  left 
Bugby  hole  its  captain  intended  to 
follow  the  usual  course  taken  by 
vessels,  and  did  not  intend  to  go 
between  the  Brandt  and  Anderson 
traps;  the  defendant  does  not  con- 
tend that  the  business  in  which  it 
was  engaged  required  it  to  go  out* 
side  of  the  ustial  coarse,  or  to  navi- 
gate the  waters  between  the  Brandt 
and  Anderson  traps;  and  conse- 
quently the  ultimate  question  of  fact 
is  whether  the  defendant  failed  to 
use  due  care  when  transporting  the 
rock  down  the  river*;  and  although  a 
failure  to  keep  within  the  usual 
course  taken  by  vessels  is  not  n^Ii- 
gence  as  a  matter  of  law,  neverthe- 
less, as  stated  in  Porter  v.  Allen,  8 
Ind.  1,  4,  65  Am.  Dec.  750,  'though 
it  was  proper  for  the  jury  to  con- 
sider the  fact''  that  the  boat  was 
not  in  the  usual  and  ordinary  chan- 
nel where  boats  are  usually  run,  'in 
connection  with  the  other  facts 
proved  in  the  case,  stiU  it  was 
alone  insufficient  to  control  the  ver- 
dict." 
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The  charge  to  tibie  jury  shouId»  of 
Av»e»i-  course^  in  this  as  in 

S'lhi^^'i^'m  aU  cases,  be  consid- 
whole.  ered    as    a    whole, 

with  the  view  of  ascertaining,  if 
possible,  whether  the  rights  of  th^ 
appealing  litigant  were  so  preju- 
diced as  to  prevent  a  fair  trial.  In- 
struction No.  8  was  not  a  mere 
parenthetical  statement  made  dur- 
ing the  course  of  the  charge,  but  it 
stands  out  as  prominently  as  any 
other  single  instruction  appearing 
in  the  charge,  and  it  contains  plain 
language  which  the  jury  could  not 
have  misunderstood ;  and  hence  a  re- 
versal of  the  judgment  becomes 
necessary. 

The  defendant  insists  that  the 
Anderson  trap  was  an  unlawful  ob- 
struction. The  plaintiff  was  au- 
thorized by  both  the  state  of  Wash- 
ington and  the  United  States  to 
erect  and  maintain  the  trap.  All 
the  evidence  shows  that  the  trap 
was  neither  above  nor  below  the 
place  indicated  in  the  permits,  al- 
though there  is  a  controversy  as  to 
whe^er  or  not  the  trap  extended 
farther  out  into  the  river  than  al- 
lowed by  the  permit  given  by  the 
United  States.  The  defendant  argues 
that  an  that  part  of  the  trap  which 
was  taken  out  when  the  flotilla 
went  through  the  lead  was  beyond 
the  limits  fixed  by  the  permit.  The 
evidence  shows  conclusively  that  the 
24  piling  talcen  out  were  either  in 
whole  or  in  part  within  the  limits 
of  the  Federal  permit.  The  de- 
fendant argues  that  the  trap  ex- 
ceeded the  length  allowed  by  the 
permit  by  180  feet.  Even  though 
it  be  assumed  that  the  trap  was  180 
feet  too  long,  still  it  must  be  re- 
membered that  the  heart  was  50 
feet  wide,  and  if  to  this  width  is 
added  the  distance  covered  by  the  1 
or  2  piling  left  standing  next  to  the 
heart,  and  also  the  distance  covered 
by  the  24  piling  taken  out,  it  will  be 
seen  that  only  a  part  of  the  ob- 
struction was  unlawful,  in  the  sense 
that  it  exceeded  the  authority  given 
to  the  plaintiff.  If,  on  the  other 
hand,  the  trap  did  not  extend  be- 
yond the  point  allowed  rby  the  per- 


mit, then  all  of  it  was  authorized, 
and  no  part  of  it  ^^^^^^ 
was  an  illegal  ob-  obstraettojn  of 
struction.    No  part  S*J!f  ^™ 

•^  nsn  trap* 

of  the  trap  was 
within  the  usual  course  followed  by 
vessels  going  up  or  down  the  river. 
The  defendant  has  urged  with 
much  vigor  that  this  is  a  local  ac^ 
tion,  and  therefore  triable  only  in 
the  state  of  Washington.  The 
plaintiff  first  obtained  a  permit 
from  the  United  States  in  1901,  and 
he  operated  under  that  permit  until 
1912,  when  he  received  a  new  per- 
nut.  In  each  year  of  that  period, 
except  possibly  four  or  five  years, 
when  he  did  not  put  in  the  trap,  the 
plaintiff  drove  the  piling  for  his 
trap  and  completed  its  construction 
a  short  time  before  the  fish  began  to 
run,  and  then,  when  the  fishing  sear 
son  ended  for  that  year,  he  pulled 
out  the  piling  and  removed  the  trap. 
No  part  of  the  trap  was  driven  into 
the  earth,  except  the  piling ;  and  all 
the  piling  were  driven  by  the  owner 
with  the   intention   p,j,pe,tr- 

On    his    part    of    re-    personalty^ 

moving  them  at  the  *•**  *'*•' 
end  of  the  season;  and  hence  the 
trap  was  only  personal  property. 
Johnson  v.  Pacific  Land  Co.  84  Or. 
356,  164  Pac.  564;  Roseburg  Nat. 
Bank  y.  Camp,  89  Or.  67,  173  Pac. 
313.    The  trap  was  only  an  appli- 
ance used  by  tne  plaintiff  in  the  ex- 
ercise of  his   right  to .  fish.    The 
action  is  not  one  for  trespass  upon 
real  property;  nor  is  it  prosecuted 
on  account  of  any  assault  upon  the 
right  of  fishery.    The  trap  was  per- 
sonal property,  and  was  used  as  an 
appliance  by  the  plaintiff,  a  salmon 
fisherman;   and   when  that  appli- 
ance was  damaged,  the  result  was 
not  different  in  principle  from  the 
situation  presented  by  some  person 
negligently    breaking  an  ordinary 
trout  rod,  which  the  owner  was  us- 
ing for  casting  from  the  bank  into 
a  stream^  and  even 
though     the     trout  y*«iie-<nJ«'y 
fisherman       owned  prou^i-ty- 
the      bank      upon  iSSTi!*^'^ 
which      he      stood 
while    casting.    The    injury    com- 
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plained  of  was  damage  to  the  trap, 
and  the  action  is  transitory. 

The  next  question  relates  to  the 
measure  of  damages.  The  court 
said  to  the  jury  that  if  the  plaintiff 
was  entitled  to  recover  at  all,  he 
was  entitled  '^to  such  damages  as 
you  may  find  from  a  preponderance 
'of  the  evidence  will  fairly  compen- 
sate him  for  the  loss  he  has  suf- 
fered ;"  and  that  "there  are  two  ele- 
ments of  damage  to  be  considered 
by  you:  First,  you  will  consider 
and  determine  from  the  evidence 
the  reasonable  amount  that  it  would 
be  necessary  to  expend  to  repair 
plaintiff's  trap  and  restore  it  to  the 
same  or  as  good  condition  as  it  was 
before  the  injury;  second,  you  will 
determine  from  the  evidence  the 
value  of  the  use  of  plaintiffs  trap 
during  such  time  as  it  was  neces- 
sarily delayed  by  the  injury  to  it. 
The  sum  of  these  two  elements  so 
determined  by  you  would  be  the 
amount  plaintiff  is  entitled  to,  if  en- 
titled to  any  sum." 

Besides  evidence  relating  to  the 
cost  of  repairing  the  trap  there  was 
testimony  concerning  the  number  of 
fish  caught  by  the  Anderson  trap 
before  the  accident,  and  also  after 
the  trap  was  repaired,  as  well  as 
testimony  about  the  catch  made  by 
other  traps  in  that  locality  and  on 
the  same  side  of  the  river.  The  An- 
derson trap  had  been  in  operation 
from  September  10,  1911.  There 
was  evidence  to  the  effect  that  the 
catch  made  by  the  Anderson  trap 
averaged  1,600  or  1,600  pounds  a 
day  for  a  few  days  before  the  acci- 
dent; that  the  fish  "generally  run 
steady  on  that  place  there,  right 
along ;  when  we  have  a  run,  we  have 
one  at  about  the  same  time  as  the 
other  places."  The  plaintiff  testi- 
fied that  the  "run  of  silver  side 
salmon"  continued  during  the  period 
of  two  weeks  while  his  trap  was  out 
of  repair,  "because  the  rest  of  the 
traps  above  me  and  below  me  had 
lots  of  fish  at  the  time  when  she 
was  broke  off;"  that  during  those 
two  weeks  the  traps  above  and  be- 
low his  trap  "were  catching  up  to  a 
couple  of  tons  a  day ;"  that  after  the 


trap  was  repaired  the  average  catch 
was  "about  1,600  or  1,700  pounds 
per  day."  Charles  Brandt,  who  was 
an  experienced  trap  fisherman  and 
thoroughly  familiar  with  the  An- 
derson trap,  testified  that  he  knew 
the  reasonable  value  of  the  use  of 
the  Anderson  trap,  and  that  its 
value  was  "between  $50  and  $60  a 
day"  during  **the  time  she  was  broke 
down ;"  however,  he  also  stated  that 
he  never  knew  of  a  trap  having  been 
rented  for  a  money  rental,  but  that 
all  the  leases  coming  to  his  knowl- 
edge had  been  "on  the  shares."  This 
witness  further  explained  that  the 
Anderson  trap  "was  a  trap  that 
caught  the  fish,  and  she  is  the  best 
trap  there  is  in"  that  locality ;  that 
he  "would  be  willing  to  pay  the  man 
$50  a  day  for  the  use  of  that  trap," 
and  that  "I  go  on  the  basis  of  what 
catch  she  is  making"  when  estimat- 
ing the  value  of  the  trap.  The 
weather  conditions,  according  to  all 
the  evidence,  were  favorable.  The 
foregoing  is  substantially  all  the  evi- 
dence relating  to  the  value  of  the 
use  of  the  trap. 

The  defendant  contends  that  it 
was  error  to  receive  evidence  of  the 
average  catch  of  the  Anderson  trap 
before  and  after  the  accident;  that 
the  testimony  about  the  catch  made 
by  other  traps,  located  above  and 
below  the  Anderson  trap,  was  er- 
roneous. The  defendant  took  the 
position  that  the  occupation  of  a 
fisherman  is  uncertain  and  precari- 
ous, and  that  his  profits  are  neces- 
sarily speculative,  and  for  that 
reason  the  defendant  requested,  but 
the  court  refused  to  give,  the  follow- 
ing instructions :  "The  value  of  the 
fish  trap  of  the  plaintiff,  if  you 
should  find  that  the  plaintiff  is  en- 
titled to  recover,  is  a  naatter  of  easy 
determination,  and  inasmuch  as  the 
trap  is  put  in  for  one  season  only,  I 
charge  you  that  the  measure  of  dam- 
ages for  the  use  of  the  trap  is  inter- 
est upon  such  value  as  you  may  find 
the  trap  to  have  had  at  the  time  of 
this  injury  for  such  period  as  you 
may  deem  reasonable,  but  not  over 
the  period  of  one  year  at  the  rate  of 
6  per  centum  (6%)." 
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The  law  aims  to  allow  full  and 
complete  compensation  to  an  inno- 
cent party  who  has  been  damaged 
by  the  breach  of  a  contract  or  the 
commission  of  a  tort.  In  practice, 
the  law  does  not  prove  false  to  its 
theory  by  banning  profits  merely 
because  of  their  nature  as  profits; 
buty  upon  the  contrary,  the  law  en- 
deavors faithfully  to  realize  its  aim 

by  allowing  com- 
pensation for  prof- 
its which  it  is  rea- 
sonably certain  would  have  been 
made,  if  the  wrong  complained  of 
had  not  been  done.  Allison  v. 
Chandler,  11  Mich.  642;  8  R.  C.  L. 
501 ;  Bredemeier  v.  Pacific  Supply 
Co.  64  Or.  576, 131  Pac.  812;  Fields 
v.  Weartem  Union  Teleg.  Co.  68  Or. 
209,  217,  187  Pac.  200 ;  McGinnia 
V.  Studebaker,  76  Or.  519,  L.R.A. 
1916B,  868,  146  Pac.  M6,  147  Pac. 
625,  Ann.  Gas.  1917B,  1190 ;  Feeney 
&  B.  Co.  V.  Stone,  89  Or.  360,  171 
Pac.  569,  174  Pac.  152 ;  Fletcher  v. 
Fischer,  —  Or.  — ,  182  Pac.  823.  In 
the  absence  of  malice  the  law  en- 
deavors to  conipel  reparation  rather 
than  punishment.  When  attempting 
to  compel  reparation,  the  difiicultles 
encountered  by  the  administrators 
of  the  law  consist  in  the  application 
rather  than  in  the  interpretation  of 
the  rules  prescribed  for  the  meas- 
urement of  damages.  There  is  no 
single  rule  applicable  alike  to  all 
ca^es,  involving  profits  which  may 
be  taken  into  account,  when  fixing 
the  amount  of  compensation  for  the 
breach  of  a  contract  or  the  commis- 
sion of  a  tort.  In  some  cases  prof* 
its  constitute  either  Uie  sole  or  one 
of  the  elements  of  damages,  and 
therefore  are  to  be  taken  as  the 
measure  of  the  amount  of  compen- 
sation; and  in  other  cases  profits 
constitute  only  an  item  of  evidence 
to  be  taken  into  consideration,  to- 
gether with  other  evidence,  by  the 
jury  when  fixing  the  amount  of 
compensation. 

If  the  complaint  is  strictly  con- 
strued, it  must  be  interpreted  to 
mean  that  the  plaintiff  is  suing  for 


18i  Pac.  §iO.) 

profits  as  an  element  of  damages, 
and  hence,  if  entitled  to  recover  on 
his  theory  of  the  case,  he  would  be 
entitled  to  have  this  element  of 
damage  measured  by  the  amount  of 
the  profits.  The  instruction  of  the 
court,  however,  is  based  on  the 
theory  that  the  plaintiff  is  entitled 
to  recover  the  value  of  the  use  of  the 
trap,  and  we  think  that  the  theory 
of  the  trial  court  is  ^^^^^^  ^,  „,^^ 
correct  and  m  har- 
mony with  the  principle  which  sup- 
parts  the  holding  in  Williams  v.  Is- 
land City  Mercantile  &  Mill.  Co.  25 
Or.  573,  37  Pac.  49.  One  witness 
testified  that  he  never  knew  of  a 
trap  having  been  rented  for  a  money 
rental,  and  hence  it  may  be  that  the 
trap  does  not  have  a  rental  value,  in 
the  same  senae  that  the  words 
"rental  value"  are  used  when  refer- 
ring to  a  storeroom  or  a  dwelling 
house  in  a  city ;  and  yet  the  trap  did 
have  a  usable  value.  The  trap  was 
usable  for  only  one  puarpose,  and  it 
was  valuable  for  that»  and  no  other 
purpose,  and  the  damages  niust,  in 
order  to  award  compensation,  be 
ascertained  by  an  inquiry  into  the 
value  of  the  use  of  the  property  to 
the  injured  party  for  the  time  he 
was  deprived  of  it.  Past  results 
ought  to  be  of  some  aid  in  fixing  the 
usable  value,  and  in  the  very  nature 
of  things  one  of  the  first  inquiriea 
that  one  would  naturally  make  when 
estimating  the  usable  value  of  the 
trap  would  be :  How  many  fish  did 
the  trap  catch?  Admission  of  evi- 
dence concerning  the  catches  made 
by  the  trap  before  the  injury  is  fully 
supported  by  the  doctrine  stated  in 
Williams  v.  Island  City  Mercantile  & 
Mill.  Co.  See  also  the  luminous 
opinion  in  Standard  Supply  Co.  v. 
Carter,  81  S.  C.  181,  19  L.R.A* 
(N.S.)  156,  62  S.  E.  150.  While  the 
past  success  of  the  trap  is  not  con* 
trolling,  it  is  nevertheless  one  of  the 
factors  which  may  be  taken  into 
consideration^  not  as  the  measure  of 
damages,  but  to  aid  the  jury  in  esti- 
mating damages.  Post  v.  Munn,  4 
N.  J.  L.  61,  63,  7  Am.  Dec.  570; 
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Horace  F.  Wood  Transfer  Co.  v. 
Shelton,  180  Ind.  273, 101  N.  E.  718. 
See  also  Jacobs  v.  Cromwell,  216 
Mass.  182,  103  N.  E.  383. 

That  there  was  a  good  run  of  fish 
during  the  two  weeks  is  evidenced, 
the  plaintiff  says,  by  the  fact  that 
the  weather  conditions  were  good, 
by  the  significant  circumstances  that 
other  traps  in  the  same  locality,  but 
less  favorably  situated  than  the 
Anderson  trap,  caught  each  day  "up 
to  a  couple  of  tons  a  day,*'  and  by 
the  important  fact  that,  when  ttie 
Anderson  trap  was  repaired,  it 
caught  each  day  from  1,600  to  1,700 
pounds  of  fish.  Does  not  this  evi- 
BTidence-  dence  of  the  catches 

*?^*/F**"'^**''*    niade     during    the 

as  the  catches  made  immediately 
afterwards,  serve  to  make  more  cer- 
tain any  inference  of  usable  value 
that  may  be  drawn  from  prior  re- 
sults? Obviously  the  testimony 
about  the  run  and  catch  of  fish  dur- 
ing the  two  weeks  when  the  trap 
was  out  of  repair  and  the  catches 
made  by  the  Anderson  trap  when 
again  put  in  repair  constituted  data 
which  would  be  very  helpful  in  fix- 
ing the  usable  value  of  the  trap  for 
those  two  weeks.  The  fishing  sea- 
son is  of  comparatively  short  dura- 
tion, and  consequently  the  usable 
value  of  the  trap  might  be  negligible 
at  one  time  of  the  year  and  consid- 
erable at  another.  In  brief,  the 
evidence  under  discussion  was  com- 
petent, not  for  the  purpose  of 
measuring  the  compensation  to  be 
paid  to  the  plaintiff,  but  for  the  pur- 
pose of  aiding  the  jury  in  estimat- 
ing the  usable  or  rental  value  of  the 
trap. 

There  are  other  exceptions  pre- 
sented by  the  record,  but,  since  the 
questions  arising  out  of  them  are 
not  likely  to  recur  upon  a  retrial,  we 
deem  further  discussion  unneces- 
sary. 

The  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

McBride,  Ch.  J.,  and  Burnett  and 
Bensoiit  JJ.,  concur. 


A  petition  for  rehearing  having 
been  filed,  Harris,  J.,  on  November 
25,  1919,  handed  down  the  follow- 
ing additional  opinion  ( —  Or.  — f 
185  Pac.  231) : 

In  the  original  opinion  we  ruled 
that  instruction  No.  8  made  it  neces- 
sary to  reverse  the  judgment.  The 
plaintiff  earnestly  insists  in  the  pe- 
tition for  a  rehearing  that  instruc- 
tion No.  8,  which  was  given  at  the 
request  of  plaintiff,  ''is  merely  a 
statement  with  which  everyone  will 
agree,  namely,  that  it  was  the  duty 
of  appellant  to  operate  and  navigate 
its  vessel  where  vessels  should  be 
operated  and  navigated.'' 

The  petition  for  a  rehearing  con- 
tains no  new  argument,  for  at  the 
hearing,  as  well  as  in  his  printed 
brief,  the  plaintiff  vigorously  con- 
tended that  instruction  No.  8  was 
devoid  of  error,  and  the  reasons 
given  for  that  contention  were  the 
same  as  those  now  assigned  by  him. 
However,  we  have  again  examined 
and  considered  the  record  with  the 
same  result  as  before.  As  stated  in 
the  original  opinion,  this  instruction 
was  not  a  parenthetical  statement, 
but,  upon  the  contrary,  it  stood  out 
as  boldly  and  prominently  as  any 
other  instruction.  When  instruc- 
tion No.  8  is  viewed  in  the  light  of 
the  allegation  that,  ''although  there 
was  at  said  time  and  place  a  fixed 
channel  and  course  in  which  vessels 
navigating  said  Hver  should  be  op- 
erated, said  defendant  carelessly  and 
negligently  failed  to  keep  and  to 
maintain  said  tugboat  within  the 
limits  of  said  channel  and  carelessly 
and  negligently  navigated  said 
vessel  outside  and  beyond  said  fixed 
course  and  channel,''  and  when  this 
instruction  is  viewed  in  the  light  of 
the  evidence  concerning  the  location 
of  the  course  usually  followed  by 
vessels,  it  appears  manifest  to  ua 
that  the  instruction  in  effect  stated 
to  the  jurors  that  it  was  the  duty  of 
the  defendant  to  navigate  its  flotilla 
in  the  channel  and  course  usually 
taken  by  boats. 

Among  other  instructions,  the 
court  gave,  at  the  request  of  the  de- 
fendant, instruction  No.  29,  which 
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reads  as  follows :  ^'Vessels  navigat* 
ing  the  Columbia  river  are  not  re- 
quired to  keep  in  the  dredged 
channel,  where  there  is  a  dredged 
channel,  nor  in  the  center  of  the 
navigable  channel.  For  instance,  you 
may  legally  and  without  negligence 
navigate  any  part  of  the  navigable 
channel  of  said  river  where  the 
depth  of  water  is  sufficient  there* 
for." 

The  plaintiff  now  argues,  just  as 
he  contended  in  his  printed  brief, 
that  instruction  No.  8  is  not  preju- 
dicial when  considered  in  connec- 


tion with  instruction  No.  29.    The 
answer  to  this  argu-  ^ 

ment   is   tiiat   one  iJ!^^iatent 
instruction  is  incon-  J3|J^******" 
sistent  with  the  oth- 
er.   Construing  instruction  No.  8  as 
we  do,  then  the  inevitable  conclu- 
sion is  that  this  instruction  was 
prejudicial  error.   We  adhere  to  the 
original  opinion  and  the  conclusion 
there  reached. 

The  petition  for  a  rehearing  is 
denied. 


ANNOTATION. 
Liability  for  dammge  by  v^ttel  to  nets  or  oAer  artickt  used  in  fithmg. 


Ckmeral  rale. 

The  right  of  navigation  is  superior 
to  the  right  of  fishing,  and  no  liability 
attaches  for  injury  to  fishing  appara- 
tus by  a  vessel  engaged  in  the  bona 
fide  exercise  of  the  right  of  navigation, 
in  the  absence  of  proof  of  wantonness, 
maliciousness,  or  unnecessary  dam- 
age. The  City  of  Baltimore  (1872)  5 
Ben.  474,  Fed.  Cas.  No.  2,744;  Lewis 
V.  Keeling  (1854)  46  N.  C.  (1  Jones, 
L)  299,  62  Am.  Dec.  168 ;  Anderson  v. 
Columbia  Contract  Ck).  (reported 
herewith)  ante,  658.  See  also  Anony- 
mous (1808)  1  Campb.  (Eng.)  517. 

Thus,  in  Lewis  v.  Keeling  (1854)  46 
N.  C  (1  Jones,  L.)  299,  62  Am.  Dec. 
168,  it  appeared  that  the  defendant's 
steamboat,  in  approaching  the  shore 
of  a  navigable  river  to  take  on  a  pas- 
senger, ran  on  and  destroyed  a  seine 
used  by  the  plaintiffs  in  their  fishery*. 
The  court  held  that  the  right  of  navi- 
gation was  paramount  to  the  right  of 
fishing,  and  therefore  the  defendant 
had  a  right  to  bring  his  steamboat  to 
the  river  bank  for  the  purposes  of 
his  vocation,  and  he  was  not  liable  for 
the  destruction  of  a  fishing  net  in  so 
operating  the  boat,  in  the  absence  of 
proof  of  wanton  or  malicious  destruc- 
tion. The  court  said:  "A  boat  on  a 
navigable  stream  has  a  right  to  'take 
her  course,'  and  to  go  to  the  bank, 
when  and  where  it  is  necessary  to  do 
so,  doing  no  unnecessary  damage,  and 
acting  without  wantonness  or  malice;- 
and  is  not  obliged  to  stop  or  go  out 


of  her  way,  or  wait  upon  the  move- 
ments of  those  who  are  managing  a 
seine  or  net,  which  they  are  permitted 
to  use  by  the  sufferance  of  the  sover- 
eign, and  not  as  a  right  conferred  by 
grant.  This  is  the  only  line  that  can 
be  established,  plain  enough  for  prac- 
tical purposes.  There  must  be  no 
wantonness  or  malice, — ^no  unneces- 
sary damage, — but  a  bona  fide  exer- 
cise of  the  paramount  right  of  navi- 
gation." 

In  The  City  of  Baltimore  (1872)  5 
Ben.  474,  Fed.  Gas.  No.  2,744,  wherein 
it  appeared  that  a  steamship,  while 
entering  the  harbor  of  New  York,  on 
her  usual  course,  ran  over  a  seine 
containing  a  quantity  of  fish,  tearing 
the  net  and  liberating  the  fish,  the 
court  held  that  a  libel  against  the  ves- 
sel must  be  dismissed,  for,  it  appear- 
ing that  the  ship  was  traveling  in  her 
regular  course,  and  that  a  deviation 
therefrom  would  have  incurred  dan- 
ger of  grounding,  there  was  no  negli- 
gence on  her  part. 

See  also  Anonymous  (Eng.)  supra, 
an  early  English  case  brought  for  dis- 
turbing the  plaintiff's  fishery  by  the 
moving  of  a  vessel  in  such  a  manner 
that  'Uie  plaintiff  was  prevented  from 
taking  as  many  fish  as  he  would  other-, 
wise  have  done,  wherein  the  court 
said:  "A  navigable  river  is  a  public 
highway,  and  all  persons  have  a  right 
to  come  there  in  ships,  and  to  unload, 
moor,  and  stay  there  as  long  as  they 
please.     Nevertheless,  if  they  abuse 
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that  right  so  as  to  work  a  private  in- 
jury, they  are  liable  to  an  action.  The 
question  will  therefore  foe,  whether 
the  defendant  has  afoused  his  right? 
The  privilege  of  the  plaintiff  must  be 
subservient  to  the  right  of  the  public. 
It  would  be  of  very  mischievous  con- 
sequences if  the  owner  of  a  fishery 
could  prescribe  to  the  public  how  and 
where  they  are  to  moor  in  a  navigable 
river.  .  .  .  The  defendant  had  a 
right  to  moor  and  remain  where  his 
ship  lay,  as  long  as  convenience  re- 
quired. Yet,  if  he  acted  wantonly  and 
maliciously  for  the  purpose  of  injuring 
the  fishery,  the  plaintiff  is  entitled  to 
a  verdict,  but  not  otherwise." 

XdiaitatloB  of  rule. 

The  rule  that  there  is  no  liability  for 
injury  to  fishing  paraphernalia  neces- 
sarily damaged  by  a  vessel  in  the  fair 
and  reasonable  exercise  of  the  right 
of  navigation  is  strictly  limited^  how- 
ever, to  those  cases  wherein  it  does 
not  appear  that  the  injury  was  caused 
wantonly,  malioiously,  or  negligently; 
and  where  these  circumstances  ap- 
pear, the  courts  hold  the  wrongdoer 
liable. 

New  Jersey. — Post  v.  Munn  (1818) 
4  N.  J.  L.  61,  7  Am.  Dec.  570. 

North  Carolina. — Hopkins  v.  Nor- 
folk &  S.  R.  Co.  (1902)  131  N.  C.  463, 
42  S.  E.  902. 

Oregon. — Horst  v.  Columbia  Con- 
tract Co.  (1918)  89  Or.  344,  174  Pac. 
161. 

Pennsylvania.  —  Cobb  v,  Bennett 
(1874)  76  Pa.  326,  16  Am.  Rep.  752. 

Washington* — Fowler  v.-  Harrison 
(1905)  39  Wash.  617,  81  Pac.  1065. 

Wisconsin.  —  Wright  v.  Mulvaney 
(1890)  78  Wis.  89,  9  L.R.A.  807,  23 
Am.  St.  Rep.  393,  46  N.  W.  1045. 

Canada.  —  Snowball  v.  Donovan 
(1895)  33  N.  B.  182;  Hubbard  v.  Dick- 
ie (1906)  39  N.  S.  506;  Smith  v.  North- 
ern Constr.  Co,  (1914)  30  Ont.  L.  Rep. 
494,  5  Ont  Week.  N.  789,  19  D.  L.  R. 
380. 

Thus,  in  Post  v.  Munn  (N.  J.)  su- 
^pra,  an  action  in  trespass,  it  appeared 
'that  the  plaintiff  was  the  owner  of  a 
fishery  on  a  navigable  river,  and  the 
defendant,  who  was  the  master  of  a 
boat  on  the  same  river,  in  sailing  his 
boat,  ran  on  a  net  thrown  out  by.  the 


plaintiff,  tearing  and  injuring  the 
same.  The  court  held  that  while  the 
right  of  fishery  was  subordinate  to 
the  right  of  navigation,  nevertheless, 
the  master  of  a  vessel  was  liable  for  a 
wilful  destruction  of  a  net  in  the  exer- 
cise of  the  superior  right. 

And  in  Cobb  v.  BenneU  (1874)  75 
Pa.  326,  15  Am.  Rep.  752,  wherein  the 
plaintiff  contended  that  the  defendant 
wantonly  ran  his  vessel  into  the  for- 
mer's fishing  net,  greatly  injuring  it, 
it  appeared  that  the  defendant*  on  be- 
ing warned  of  the  presence  of  the  net, 
could  have  changed  his  course  with- 
out prejudice  to  the  reasonable  pros- 
ecution of  his  voyage.  The  court  held 
that  the  defendant  was  liable  for  the 
damage  complained  of,  sasring:  "A 
vessel  is  entitled  to  take  her  course 
in  the  navigation  of  the  river,  and  to 
hold  it  without  regard  to  the  fisher- 
man^s  net,  provided  the  master  act 
without  wantonness  or  malice,  and  do 
no  unnecessary  damage.  This  is  an 
obvious  consequence  of  the  superior 
right  of  navigation.  But  this,  we . 
think,  was  the  very  doctrine  of  the 
charge,  and  the  exception  contained  is 
the  qualification  in  view  of  the  faots 
in  evidence.  If  the  mariner,  warned 
of  the  position  of  the  net  and  request- 
ed to  change  his  tack,  may  do  so  "with- 
out prejudice  to  the  reasonable  pros- 
ecution of  his  voyage,'  can  we  say  he 
is  exercising  his  superior  right  of  nav- 
igation justly,  and  in  the  spirit  of 
the  maxim,  "sic  utere  tuo  ut  alienum 
non  laedas,"  if,  indifferent  to  the  in- 
ferior right,  he  recklessly  holds  on  his 
way  and  fouls  and  injures  the  fisher- 
man's net?  Certainly  we  cannot  say 
this,  for  in  effect  it  would  be  to  say 
a  fisherman  has  no  rights  whatever; 
that  being  no  right  which  another  may 
disregard  under  all  circumstances." 

In  Wright  v.  Mulvaney  (Wis.)  su- 
pra, wherein  it  appeared  that  the  de- 
fendant's steam  tu|^  ran  through  a 
fish  net  of  the  plaintiff,  and  it  ap- 
peared, further,  that  atthe  time  of  the 
occurrence  it  was  broad  daylight,  and 
those  in  charge  of  the  tug  could  have 
easily  seen  the  net  and  changed  tiie 
boat's  course  so  as  to  avoid  it,  the 
court  held  that  the  defendant  was  li- 
able for  the  negligence  of  his  serv- 
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ants,  although  the  injury  was  not 
caused  wantonly  or  maliciously. 

Where  it  appeared  that  a  steamboat 
had  a  clear  and  wide  channel  in  which 
it  could  have  been  so  operated  as  not 
to  interfere  with  the  plaintiff,  the 
court  held  that  the  owners  of  the  boat 
were  liable  for  the  unnecessary  dam- 
age caused  the  plaintiff's  fishing  boat 
and  nets,  saying:  'The  steamboat 
should  exercise  her  paramount  right 
of  navigation  in  a  bona  fide  manner, 
so  as  to  do  no  unnecessary  damage." 
Horst  V.  Columbia  Contract  Co.  (1918) 
89  Or.  844,  174  Pac.  161. 

See,  to  the  same  effect,  Hopkins  v. 
Norfolk  &  S.  R.  Co.  (1902)  181  N.  & 
463,  42  S.  E.  902. 

In  Hubbard  v.  Dickie  (1906)  89  N. 
S.  506,  wherein  it  appeared  that  the 
plaintiff's  fish  net  was  carried  away 
and  destroyed  by  the  negligent  nav* 
igation  of  the  defendant's  towboat, 
the  court  held  that  the  defendant  was 
liable  for  the  damage  caused  by  his 
negligence,-  it  appearing  that  the 
course  of  the  boat  could  have  been 
altered  without  danger,  so  as  to  avoid 
hitting  the  nets. 

In  Fowler  v.  Harrison  (1905)  89 
Wash.  617,  81  Pac.  1056,  wherein  it 
appeared  that  the  appellants  wilfully, 
deliberately,  and  wantonly  ran  their 
steamboat  into  and  destroyed  the  fish 
traps  and  nets  of  the  respondent,  the 
court  held  that  th^  were  liable  for 
ttie  damage  caused  thereby,  for,  con- 
ceding that  the  traps  and  nets  were 
not  lawfully  in  the  stream,  neverthe- 
less, the  appellants  would  not  be  jua- 
tified  in  maliciously  and  wilfully 
destro3ring  the  same. 

In  Smith  v.  Northern  Constr.  Co. 
(1914)  30  Ont.  L.  Rep.  494, 19  D.  L.  R. 
880,  wherein  the  respondent  sought  to 
recover  damages  for  the  loss  sustained 
by  him  owing  to  the  destruction  of  his 
fish  nets  by  the  appellant,  it  appeared 
that  the  appellant  was  engaged  in  tow- 
ing "a  large  boom  of  logs  or  saw  tim- 
ber and  ties"  on  the  waters  of  the  bay, 
and  was  using  for  that  purpose  "a  tug 
or  steam  vessel  known  as  an  alliga- 
tor," and  in  the  process  of  towing  and 
warping,  "in  addition  to  the  usual 
methods  of  propulsion,"  a  large  steel 
cable  and  anchor  were  attached  to  a 


tree  or  other  solid  object  upon  the 
land,  and  the  cable  was  wound  up  by 
steam  power  on  a  drum  on  the  alliga- 
tor, and  in  that  way  the  alligator  and 
her  tow  were  hauled  along.  It  ap- 
peared further  that,  in  so  operating- 
the  tug  and  tow,  an  anchor  was  put 
out  in  the  water  in  front  of  the  al- 
ligator; and,  upon  an  attempt  being 
made  to  wind  the  cable  to  which  the 
anchor  was  attached,  it  was  found  that 
the  anchor  did  not  hold.  The  cable 
was  then  let  go,  and  either  then,  or 
in  taking  it  to  the  shore  of  the  island 
to  attach  it  to  a  tree,  it  caught  the 
nets  and  destroyed  them.  The  court 
held  that  the  appellant  was  liable  for 
the  damage  caused  by  the  negligence 
of  its  servants,  for  it  was  not  justified 
in  wilfully  impinging  upon  or  destroy- 
ing the  nets,  and  was  bound  to  use  due 
care  and  skill  in  the  navigation  of  the 
vessel,  saying :  "The  man  in  charge  of 
the  tow  knew  or  ought  to  have  known 
that  there  were  or  were  likely  to  be 
nets  set  out  in  the  eastern  channel; 
he  had  been  instructed  to  be  careful 
to  avoid  injuring  nets,  and  yet  no  pre- 
caution whatever  to  that  end  was  tak- 
en. There  was,  as  I  have  said,  no 
reason  why  the  cable  which  caught 
the  nets  and  destroyed  them  should 
have  been  let  go  and  permitted  to 
ground.  The  channel  which  was  tak- 
en was  not  the  one  used  in  such  an 
operation  as  that  in  which  the  appel- 
lant waa  engaged,  and  there  was  no 
necessity  for  taking  the  eastern  chan- 
nel. If  the  wind  was  suoh  that  the 
alligator  could  not  take  the  western 
channel,  there  was  nothing  to  prevent 
it  being  anchored  or  fastened  to  a 
tree  on  the  shore ;  but,  in  spite  of  the 
fact  that  the  wind  would  not  permit  of 
the  westerly  channel  being  taken,  and 
was  so  strong  that  the  alligator  was 
unable  to  keep  to  its  course,  those  nav- 
igating it  deliberately  proceeded  by 
the  easterly  channel,  with  which  they 
were  little  acquainted,  and  that,  too, 
upon  a  dark  night" 

In  the  reported  case  (Andbbson  v. 
Columbia  Contract  Ck).  ante,  6K) 
the  court  holds  that  it  was  proper  to 
submit  to  the  jury  the  question  wheth- 
er the  defendant  negligently  operated 
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its  towboat  in  such  a  manner  as  to 
cause  the  injury  to  the  plaintiff's  fish 
traps,  holding  that  while  the  right  of 
fishery  must  give  way  to  the  par- 
amount right  of  navigation,  the  latter 
right  must  be  exercised  in  a  bona  fide 
and  fair  manner,  and  with  due  regard 
to  the  subordinate  right  of  fishery,  and 
the  boat  must  be  so  navigated  as  not 
to  do  unnecessary  damage. 


In  Snowball  v.  Donovan  (1896)  33 
N.  &  182,  wherein  it  appeared  that 
a  warp  holding  a  raft  at  anchor  broke, 
and  the  raft  crashed  into  the  plain- 
tiff's nets,  seriously  damaging  them, 
the  court  held  that  the  evidence  was 
sufficient  to  justify  the  jury  in  finding 
the  defendant  guilty  of  negligence, 
and  liable  for  l^e  damage  sustained. 

W.  J.  K. 


METROPOLITAN  DISCOUNT  COMPANY,  Plff.  in  Err., 

V. 

F.  D.  DAVIS. 

Ohlahoma  Supreme  Ca%art^  January  29$  1918. 

(_  oUa.  — ,  170  Pac.  707.) 

BUb  and  notes  —  indorsement  by  stamp. 

1.  An  indorsement  of  the  name  of  the  payee  on  a  bill  of  ^acceptance  \ff 
means  of  a  rubber  stamp  is  sufl9cient,  if  such  indorsement  was  made  Iqr 
authority  of  the  payee,  and  there  is  no  presumption  of  want  of  such  au- 
thority when  the  indorsee  in  a  suit  on  the  instrument  alleges  due  indorse- 
ment, such  allegation  being  taken  as  true,  unless  the  denial  thereof  is 
duly  verified. 

[See  note  an  this  question  beginning  on  page  672.] 

Pleading  —  denial  of  transfer  of  note,     instrument  by  the  payee  of  itself  im- 


2.  An  allegation  by  the  plaintiff  of 
indorsement  of  bills  of  exchange  is 
not  put  in  issue  by  a  verified  allega- 
tion in  the  answer  that  defendant 
''denies  that  the  bills  of  exchange 
were  transferred  and  indorsed  to  said 
plaintiff  for  a  valuable  consideration 
before  maturity." 

Bills  and  notes  —  indorsement  —  ef- 
fect. 

8.  An  indorsement  of  a  negotiable 

Headnotes  by  Stewart,  G. 


ports  a  valuable  consideration. 
[See  8  R.  C.  L.  1052.] 

-—  time  of  indorsement 

4.  When  the  indorsement  of  a  neso- 
tiable  instrument  is  not  dated,  tiie  in- 
d<Hvement  and  negotiation  are  pre- 
sumed to  have  been  made  before  ma- 
turity. 

[See  3  R.  C.  L.  1181.] 


Erbob  to  the  District  Court  for  Cotton  County  (Jones,  J.)  to  review  a 
judgment  in  favor  of  defendant  in  an  action  brought  to  recover  amounts 
alleged  to  be  due  on  five  certain  negotiable  bills  of  acceptance.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  L  K.  Revelle,  for  plaintiff  in  er- 
ror: 

The  defenses  and  counterclaim  set 
up  in  the  answers  are  wholly  insufii- 
cient  on  their  face  to  constitute  a  de- 
fense or  counterclaim  to  the  action 
brought,  and  are  wholly  without  merit 
on  the  identical  question  sought  to  be 
raised  by  said  answers. 


Citizens'  Sav.  Bank  v.  Landis,  S7 
Okla.  530,  182  Pac.  1101;  Western 
Exch.  Bank  v.  Coleman,  38  Okla.  178, 
182  Pac.  488;  Showalter  v.  Webb,  « 
Okla.  297,  141  Pac.  489;  Norman  v. 
Lambert,  —  Okla.  — ^  153  Pac.  1097; 
Howard  v.  Kincaid,  M  Okla.  271,  166 
Pac.  628. 

When  a  person  executes  a  negotia- 
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ble  instrument  fair  upon  its  face, 
which  passes  in  the  regular  course  of 
business,  before  maturity,  for  value, 
into  the  hands  of  a  person  who  takes  it 
in  good  faith,  wi^out  knowledge  of 
defects  or  imperfections  or  possible 
defenses  that  may  be  urged  against  its 
payment,  the  maker  is  liable  to  such 
innocent  holder,  no  matter  what  de- 
fenses he  might  have  as  between  himr 
self  and  the  original  payee. 

Showalter  v.  Webb,  42  Okla.  297, 141 
Pac.  489;  Mangold  ft  G.  Bank  v.  Utter- 
back,  54  Okla.  655,  L.R.A.1917B,  864, 
160  Pac  718;  Howard  v.  Kincaid,  64 
OkUi.  271,  156  Pac.  628;  10  Cyc.  1116; 
Topeka  Capital  Co.  v.  Remington  Pa^ 
per  Go.  61  Kan.  1,  67  Pac.  604. 

The  indorsement  on  the  acceptances 
was  sufficient. 

14  Enc.  PL  ft  Pr.  676;  Randolph  v. 
Harris,  28  Cal.  561,  87  Am.  Dec.  189. 

Messrs.  Dudley  B.  Madden  and  W. 
A.  Boggles  for  defendant  in  error. 

Stewart,  C,  filed  the  following 
opinion : 

This  case  involves  liability  of  the 
defendant  to  the  plaintiff  on  five 
negotiable  bills  of  acceptance,  each 
for  $59.20  and  bearing  date  January 
20,  1914,  payable  to  the  order  of 
National  Novelty  Import  Company, 
due  respectively  four  months,  six 
months,  eight  months,  ten  months, 
and  twelve  months  after  date.  The 
plaintiff  corporation  alleged  that  it 
was  the  owner  and  holder  of  such 
bills  in  due  course  for  valuable  con- 
sideration and  by  due  indorsement 
before  maturity ;  that  the  defendant 
had  paid  on  the  first  due  the  sum  of 
?26  on  July  2, 1914,  and  the  further 
sum  of  $25  on  July  21,  1914,  as 
shown  by  indorsement  thereon.  The 
defondant  filed  answei^  admitting 
the  execution  of  the  bills,  but  deny- 
ing that  the  plaintiff  was  the  owner 
or  holder  of  the  same  in  due  course, 
and  denjdng  that  the  same  were 
transferred  and  indorsed  to  said 
plaintiff  for  valuable  consideration 
before  maturity.  The  answer  was 
not  verified,  but  afterwards  defend- 
ant filed  what  was  called  ''Amend- 
ment to  Answer,^'  which  was  signed 
and  verified,  reading  as  follows :  "I, 
P.  D.  Davis,  being  first  duly  sworn, 
on  my  oath  say  that  I  am  defendant 
in  the  above-entitled  action,  and  that 


the  certain  denial  contained  in  the 
above  and  foregoing  answer  in  said 
action,  in  words  as  follows,  to  vdt: 
'especially  denies  that  said  bills  of 
exchange  mentioned  in  said  bill  of 
particulars  were  transferred  and 
indorsed  to  said  plaintiff  for  a  valu- 
able consideration  before  maturity,' 
IS  true." 

The  defendant  alleged  that  said 
bills  of  acceptance  were  signed  in 
pursuance  of  a  contract  made  with 
the  National  Novelty  Import  Com- 
pany by  its  agent  and  representative 
T.  K  Smith  for  the  purchase  of 
certain  articles  of  jewelry,  and  that 
defendant  had  sustained  damages  in 
the  sum  of  $500  because  of  breach 
of  an  alleged  warranty  of  such 
goods.  The  evidence  shows  that  the 
payee  indorsed  the  bills  of  accept- 
ance before  maturity  to  the  plaintiff, 
and  received  valuable  consideration 
therefor;  that  plaintiff  had  no 
knowledge  of  any  defense  to  the 
same,  there  being  no  evidence  tend- 
ing to  disprove  such  facts.  •  The  trial 
court,  however,  submitted  the  cause 
to  the  jury  on  the  issue  of  damages, 
and,  the  jury  returning  a  verdict  for 
the  defendant,  the  trial  court  ren- 
dered judgment  accordingly,  from 
which  judgment  the  plaintiff  duly 
appeals. 

The  trial  court  refused,  on  request 
of  the  plaintiff,  to  instruct  the  jury 
on  the  question  of  the  plaintiff  being 
an  innocent  purchaser  for  value  and 
a  holder  in  due  course.  Such  failure 
of  the  court  is  assigned  by  the  plain- 
tiff M  error,  and  it  is  also  contended 
that  the  plaintiff  was  entitled  to 
judgment  on  the  pleadings  and 
under  the  undisputed  evidence.  The 
defendant  urges  that  his  amendment 
to  the  answer,  in  which  he  says  that 
he  "denies  that  said  bills  of  accept- 
ance mentioned  in  the  bill  of  par- 
ticulars were  transferred  and  in- 
dorsed to  plaintiff  for  valuable 
consideration  before  maturity  is 
true,"  was  sufficient  to  put  in  issue 
the  indorsement  of  the  bills  of  ac- 
ceptance under  §  4759,  Rev.  Laws 
1910,  providing,  among  other  things, 
that  "allegations  of  the  execution  of 
written   instruments   and   indorse- 
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ments  thereon,  .  .  .  shall  he 
taken  as  true  unless  the  denial 
.  •  .  be  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney." 
We   cannot   agree  with   learned 

counsel  for  defend- 
dlntoi*^  ant;    the    affidavit 

!'"•'•»  •'  does  not  deny  the 

indorsement,  but 
denies  that  the  bills  were  indorsed 
to  iflaintiff  for  a  valuable  consider- 
ation before  maturity.  The  aver- 
ment is  not  sufficient  to  put  in  issue 
the  allegation  of  plaintiff  as  to  the 
indorsements,  which  indorsements 

Biiu  ana  note*,  ^t  thcmselves  im- 
indorsemeAt-  port  Valuable  con- 
eireot.  sideration,  and  it  is 

provided  in  §  4095,  Rev.  Laws  1910, 
as  follows:  "Except  where  an  in- 
dorsement bears  date  after  the  ma- 
turity of  the  instrument,  every  nego- 
tiation is  deemed  prima  facie  to 
have  been  effected  before  the  in- 
strument was  overdue.^' 

The  injiorsements  in  the  instant 
case  bearing  no  date,  it  must  there- 
fore be  presumed  that  they  were 

made  before  matur- 

r.*i?/.e*4«t.        ity.      Even    if   the 

answer  were  suffi- 
cient to  put  in  issue  the  question  of 
indorsements,  there  was  evidence 
introduced  showing  that  the  indorse- 
ments were  duly  made,  and  there  is 
no  evidence  to  the  contrary. 

It  is  contended,  however,  by  the 
defendant  that  the  evidence  shows 


that  the  indorsements  were  made  by 
the  use  of  a  rubber  stamp,  and 
therefore  are  not  sufficient.  The 
means  by  which  an  indorsement  is 
made  are  not  so  important  as  is  the 
intention  of  the  purported  iiulorsee. 
An  indorsement  of  the  name  of  the 
payee  on  a  bill  of  acceptance  by 
means  of  a  rubber 
stamp  is  sufficient,  b^'ft*"*-*"* 


if  such  indorsement 
was  made  by  authority  of  the  payee, 
and  there  is  no  presumption  of  want 
of  such  authori^  when  the  indorsee 
in  a  suit  on  the  instrument  indorsed 
alleges  due  indorsement.  Themakier 
of  the  bills  of  acceptance  in  the  case 
at  bar  is,  therefore,  in  no  position 
to  complain  as  to  the  manner  of  in- 
dorsement. Cadillac  State  Bank  v. 
Cadillac  Stave  &  Heading  Co.  129 
Mich.  15,  88  N.  W.  67;  Deep  River 
Nat.  Bank's  Appeal,  73  Conn.  341, 
47  Atl.  675 ;  Herrick  v.  MorriU,  87 
Minn.  250,  5  Am.  St.  Rep.  841,  33 
N.  W.  849.  Under  beth  the  plead- 
ings  and  evidence  in  this  case  the 
plaintiff  is  entitled  to  recover. 

The  judgment  is  reversed,  with 
instructions  to  render  judgment  for 
the  plaintiff  for  the  face  of  the  bills 
of  acceptance,  with  interest  at  the 
rate  of  6  per  cent  from  tiieir  respec- 
tive dates  of  maturity,  less  the 
amounts  paid,  to  be  credited  as  of 
the  dates  same  were  paid,  and  costs. 

Per  Curiam : 

Adopted  in  whole. 


ANNOTATION. 
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The  sufficiency  of  a  printed  or 
stamped  signature  or  indorsement  to 
a  bill  or  note  has  generally  been  sus- 
tained. Pennington  v.  Baehr  (1874) 
48  Cal.  565  (facsimile  of  signature  of 
public  official  printed  on  interest  cou- 
pons attached  to  bonds) ;  Lexington 
V.  Union  Nat.  Bank  (1897)  75  Miss. 
1,  22  So.  291  (lithographed  signature 
of  public  official  to  interest  coupons 
attached  to  bonds)  ;  Mayers  v.  McRim- 
mon  (1906)  140  N.  C.  640,  111  Am.  St. 
Rep.  879,  58  S.  E.  447  (rubber  stamp 
indorsement) ;  Rosenberg  v.  Germania 


Bank  (1904)  44  Misc.  233,  88  N.  T. 
Supp.  952  (obiter);  Metbopcmjtam 
Discount  Co.  v.  Davis  (reported  here- 
with) ante,  670;  Carroll  v.  Mitchell- 
Park  Mfg.  Co.  (1910)  60  Tex,  Civ. 
App.  263,  128  S.  W.  446  (note  signed 
with  rubber  stamp) ;  Midkiflf  v.  John- 
son County  Sav.  Bank  (1912)  —  Tex. 
Civ.  App.  — ,  144  S.  W.  705  ("trans- 
fers upon  the  back  of  .  .  .  accept- 
ances ...  by  printed  si^matares, 
presumably  with  rubber  stamp*') . 

A  stamped   indorsement  has   been 
sustained  under  the  requirement  of 
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the  Negotiable  Instruments  Act  that 
&n  indorsement  must  be  "written"  on 
tike  instrument  itself,  or  on  a  paper 
attached  thereto.  American  Union 
Trust  Co.  V.  Never  Break  Range  Co. 
(1916)  196  Mow  App.  206,  190  S.  W. 
1045;  Flanders  v.  Snare  (1908)  87  Pa. 
Super.  Ct.  28.  In  American  Union 
Trust  Co.  ▼.  Never  Break  Range  Co. 
(Meu)  supra,  the  court  states  that  the 
question  is  placed  beyond  debate  by 
the  further  provision  of  the  Negotia- 
ble Instruments  Law  that,  unless  the 
context  otherwise  requires,  "written" 
includes  printed,  and  "writing"  in- 
cludes print.  The  corporation  whose 
indorsement  was  in  question  in  this 
case  had  several  times  recognized  the 
rubber  stamp  indorsement  as  its  own, 
and  had  ratified  it  and  agreed  to  have 
an  official  sign  unjder  it  if  that  was 
desired.  Upon  the  general  question 
of  whether  a  signature  by  a  rubber 
stamp  is  sufficient,  the  court  states 
that  the  fact  *'that  this  indorsement 
was  not  *in  writing,*  in  the  literal 
sense  of  the  word  'writing,*  is  entirely 
immaterial.  It  has  been  many  times 
held  that  affixing  a  rubber  stamp  to  an 
instrument  is  sufficient  in  law  to  ful^ 
fil  the  requirement  that  the  indorse- 
ment of  the  name  must  be  written,  or 
in  writing,  if  the  stamp  is  affixed  with 
the  intent  of  using  it  as  an  indorse- 
ment." Practically  the  same  reasoning 
with  reference  to  the  Negotiable  In- 
struments Act  appears  in  Flanders  v. 
Snare  (Pa.)  supra. 

It  is  stated  in  Weston  v.  Myers 
(1864)  33  111.  424,  that  a  person  whose 
name  was  printed  on  a  due  bill,  by 
issuing  the  bill  for  value,  adopted  the 
printed  signature  thereon  as  his  own, 
and  became  thereby  bound  in  the  same 
manner  as  if  he  had  written  it  him- 
self. The  court  further  states:  "We 
think  it  makes  no  difference,  so  far 
as  the  defendant's  liability  is  con- 
cerned, whether  he  wrote  his  name  in 
script  or  Roman  letters,  or  whether 
such  letters  were  made  with  a  pen  or 
with  type,  or  whether  he  printed,  en- 
graved, photographed,  or  lithographed 
them,  so  long  as  he  adopted  and  issued 
the  signature  as  his  own.  It  is  true 
that  a  written  signature  in  script  may 
be  a  safer  mode  of  subscribing  one's 
7  A.L.R.— 43. 


name,  but  where  a  party  has  adopted  a 
signature  made  in  any  other  mode  and 
has  issued  an  instrument  with  such 
adopted  signature  for  value,  he  is  es- 
topped from  denying  its  validity." 

There  is  no  opinion  in  Pennington 
V.  Baehr  (1874)  48  Cal.  565,  supra. 
The  action  in  that  case  was  an  appli- 
cation for  writ  of  mandamus  to  re- 
quire the  state  treasurer  to  pay  inter- 
est on  bonds,  as  evidenced  by  the 
coupons  attached  thereto.  The  refusal 
to  make  the  payment  was  based  on  the 
ground  that  the  name  of  the  president 
of  the  fund  commissioners  had  been 
printed  upon  the  coupons  and  not 
written  with  his  own  hand.  It  was 
contended  for  the  treasurer  that  a 
facsimile  could  not  be  adopted  as  a 
signature  without  express  authority 
of  law,  and  that,  since  no  express  au- 
thority of  law  appeared  in  this  case, 
the  signature  was  invalid.  The  court 
ordered  the  mandamus  to  issue  as 
prayed  for  without  writing  any  opin- 
ion. 

Printed  or  stamped  indorsements 
and  signatures  have  been  treated  as 
valid  in  some  cases,  without  any  ques- 
tion being  raised.  First  Nat.  Bank  v. 
Smith  (1882)  132  Mass.  227  (stamped 
indorsement) ;  Cadillac  State  Bank  v. 
Cadillac  Stave  &  Heading  Co.  (19Q1) 
129  Mich.  16,  88  N.  W.  67  (corporate 
notes  on  which  the  corporate  name 
was  impressed  with  a  rubber  stamp, 
"per  .  .  .  manager,"  held  valid) ; 
McKee  v.  Vernon  County  (1874)  3  Dill. 
210,  Fed.  Cas.  No.  8,851  (interest  cou- 
pons to  county  bonds  on  which  cou- 
pons the  signatures  of  the  proper  offi- 
cials were  lithographed  held  valid 
obligations)  ;  Thompson  v.  Big  Cities 
Realty  &  Agency  Co,  (1910)  21  Ont.  L. 
Rep.  394  (rubber  stamp  corporate  sig- 
nature to  note,  as  a  part  of  which  the 
names  of  the  president  and  treasurer 
appeared  in  writing,  sustained). 

There  are  certain  conditions  prere- 
quisite to  the  sufficiency  of  a  stamped 
signature  or  indorsement.  These  have 
been  variously  stated.  A  condition 
quite  generally  announced  is  that  the 
signature  or  indorsement  must  be 
made  by  the  authority  of  the  person 
whose  signature  or  indorsement  it 
purports  to  be.    Mayers  v.  McRimmon 
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(1906)  140  N.  C.  640,  111  Am.  St.  Rep. 
879,  53  S.  £.  447;  M6TB0P0LITAN  DIS- 
COUNT Co.  V.  Davis  (reported  here- 
with) ante»  670.  It  has  been  stated 
that  the  person  whose  signature  is 
printed  or  stamped  must  adopt  it  as 
his  signature.  Pennington  v.  Baehr 
(1874)  48  CaL  565;  Weston  v.  M^ers 
(1864)  38  DL  424;  Midkiff  y.  Johnson 
County  Sav.  Bank  (1912)  —  Tex.  Civ. 


App.  — ,  144  S.  W.  706.  In  case  of 
an  indorsement  it  has  been  stated  that 
the  stamp  must  be  affixed  with  the  in- 
tent to  use  it  as  an  indorsement 
American  Union  Trust  Co.  v.  Never 
Break  Range  Co.  (1916)  196  Mo.  App. 
206,  190  S.  W.  1046,  see  supra;  May- 
ers V.  McRimmon  (1906)  140  N.  €.  640, 
111  Am.  St.  Rep.  879,  53  S.  E.  447. 

W.  A.  E. 


W.  p.  FULLER  ft  COMPANY,  Respt, 

V. 

ARTHUR  J.  ADAMS,  Doing  Business  as  the  Crystal  Mirror  ft  Beveling 

Company, 

and 

ROBERT  LONGMIRE,  Garnishee,  Appt. 

Washington  Supreme  Court  (Dept.  No.  2)^  July  lH,  1917, 

(Fuller  ft  Co.  v.  Lonsrmire,  97  Wash.  264,  166  Paei  623.) 

Estoppel  —  leaving  property  in  poBsession  of  relative* 

A  mother  who  permits  her  minor  son  to  have  possession  of  machinery 
belonging  to  her,  for  use  in  a  business  conducted  by  him,  knowing  that  he 
held  himself  out  as  the  owner  of  the  machinery,  is  estopped  to  assert  title 
to  it  against  one  who  gives  him  credit  for  goods  furnished  for  use  in  the 
business  without  knowledge  of  the  true  ownership  of  the  property. 

iSee  note  on  this  question  beginning  on  page  676.] 


Appeal  by  garnishee  defendant  from  a  judgment  of  the  Superior  Court 
for  Pierce  County  (Card,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  purchase  price  of  goods  sold  by  plaintiff  to  defendant  Adams. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court,  except  that  i^n>eUant'8 
brief  states  that  the  property  involved  consisted  of  beveling  machines  used 
in  the  manufacturing  processes  of  the  son's  business. 

Mr.  IL  W.  Lueders,  for  appellant:  Messrs.  Raymond  J.  McHlBan  and 

Defendant's  mother  is  not  estopped     Bmest  K.  Mnitay  for  respondent. 


from  claiming  the  property  in  ques- 
tion, and  cannot  be  held  for  the  obli- 
gations incurred  by  her  minor  son. 
Robinson  v.  Chapline,  9  Iowa,  91; 


Pkrker,  J.,  delivered  the  opinion 
of  the  court : 

This  action  was  commenced  in  flie 


Greenwood  v.  Cofbin,  48  Wash.  357,  -  superior  court  for  Pierce  county  Iw 
"  -  "  the  plaintiff,  W.  P.  Fuller  &  Com- 
pany, seeking  recovery  of  the  pur- 
chase price  of  goods  sold  by  it  to  Qie 
defendant  Arthur  J.  Adams,  "ntore- 
after  a  writ  of  giaririshment  was 
issued  in  the  action  at  the  instance 
of  the  plaintiff,  directed  to  Robert 
Longmire,  sheriff  of  Pierce  county, 
requiring  him  to  answer  as  to  prop- 
etty  in  his  possession  belonging  to 
the  defendant.    He  answeted  the 


93  Pac.  433 ;  Bennet  v.  Strait,  63  Iowa, 
620,  19  N.  W.  806;  Hoag  v.  Martin,  80 
Iowa,  714,  45  N.  W.  1068;  Marston  v. 
Dreson,  85  Wis.  530,  55  N.  W.  896; 
Re  Garner,  110  Fed.  123;  Van  Horn  v. 
Overman,  75  Iowa,  421,  39  N.  W.  679; 
Giannone  v.  Fleetwood  &  Co.  93  Ga. 
491,  21  S.  E.  76 ;  Diebolt  v.  The  Ches- 
ter Hair,  4  Fed.  571;  Le  Count  v. 
Greenley,  42  Hun,  655,  6  N.  Y.  S.  R. 
91;  Staples  v.  Bradbury,  8  Me.  181, 
23  Am.  Dec.  4l94. 


PULLER  &  00 

(Fuller  d  Co.  r.  Lonpinire,  91 


writ,  admitting  that  he  had  in  his 
possession   certain   personal   prop- 
erty, describing  it,  claimed  by  the 
fMntiff  to  be  the  properly  of  the 
defendant,  but  alleged  that  it  was  in 
fact  the  property  of  Carrie  Adams, 
the  mother  of  the  defendant.    This 
allegation  of  ownership  of  Carrie 
Adams    was    controverted  by  the 
plaintiff.    Thereafter  liie  issue  so 
raised  was  tried  by  the  court  togethr 
er  with  the  issues  raised  by  the 
pleadings  in  the  original  action,  r^ 
suiting  in  findings  and  judgments  in 
favor  of  the  plaintiff  as  against  both 
the  original  and  garnishee  defend- 
ants.  The  court  directed  the  sale  of 
the  property  in  the  hands  of  Long- 
mire  as  garnishee  defendant,  and 
the  proceeds  thereof  applied  to  the 
payment  of  the  judgment  rendered 
against    the     original     defendant. 
From  this  disposition  of  the  cause 
the  garnishee  defendant  Longmire 
has  appealed  to  this   court.    The 
original  defendant  Adams  has  not 
appealed,  so  the  controversy  here  is 
only  between  the  plainltiff  and  Long- 
mire as  garnishee  defendant. 

It  appears  that  the  defendant 
Adams  was,  at  the  time  of  purchas- 
ing the  goods  for  the  purchase  price 
of  which  judgment  was  rendered 
against  him  in  respondent's  favor, 
a  minor  about  twenty  years  old.  At 
the  time  of  purchasing  the  goods  he 
was  carrying  on  the  business  indicat- 
ed by  the  name  Crystal  Mirror  & 
Beveling  Company.  The  goods  were 
sold  to  him  by  respondent  for  use  in 
that  business.  The  business  was  be- 
ing carried  on  by  him  as  his  own,  he 
having  entire  control  thereof  vrith 
knowledge  and  consent  of  his  moth- 
er, who  was  then  his  natural 
guardian,  his  father  having  died 
some  time  previous.  This  property 
ia  the  lumda  of  appellant  as  gar- 
nUiee  was  property  used  !n  the 
business,  and  had  been  seized  by  ai^- 
pdlant  88  dieriff  in  prooeedhags 
looking  to  the  foredosure  of  a  chat- 
ty mortgage  thereon,  which  had 
been  executed  l^  defendant  Adams, 
which  property  remained  in  appel- 

[lanf  8  possession  at  the  conclusion 
of  the  foreclosure  proceedings.    It 
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was  claimed  by  Mrs.  Adams  as  her 
property,  she  claiming  that  it  had 
been  loaned  by  her  to  her  son  for 
use  in  the  business,  and  it  was  be- 
cause of  this  claim  made  by  Mrs. 
Adams  that  appellant  resists  the 
claim  of  the  plaintiff  that  it  be  sold 
to  satisfy  the  judgment  against  de- 
fendant Arthur  J.  Adams.  Mrs. 
Adams  was  not  a  party  to  the  origi- 
nal action,  nor  to  this  garnishment 
proceeding.  The  trial  court  found 
that  "Carrie  Adams  is  and  was  the 
mother  of  the  defendant  Arthur  J. 
Ad«ns,  and  at  all  times  was  in- 
formed and  knew  that  said  Arthur  J. 
Adams  was  holding  himself  out  as 
the  owner  of  the  personal  property 
above  described,  and  that  he  was 
conducting  the  business  of  said 
Crystal  Mirror  &  Beveling  Company 
as  his  own  and  obtaining  credit 
therein,  and  said  Carrie  Adams  by 
her  conduct  is  estopped  to  assert  as 
against  the  plaintiff  that  said  Arthur 
J.  Adams  is  not  the  owner  of  said 
personal  property.'' 

This  finding,  we  think,  is  amply 
supported  by  the  evidence.  Plainly, 
we  think,  whatever  right  to  this 
property  Carrie  Adams  may  have 
as  against  her  son  .  . 

Arthur  J.  Adams,  it  Si^JJKj^J??''" 
must  be  held  to  be  i»  poM«»«io«  ot 

his  property  so  far 

as  the  rights  of  the  plaintiff  in  this 

cause  are  concerned. 

Some  oUier  contentions  are  made 
by  counsel  for  appellant.  We  think 
they  are  wholly  without  merit  so 
far  as  the  present  controversy  is 
concerned.  We  may  observe  that 
they  relate  for  the  most  part  to 
questions  arising  in  the  original  ac- 
tion, and  not  to  questions  arising 
between  respondent  and  appellant. 
We  are  not  here  concerned  with  al- 
leged errors  occurring  in  the  ren- 
dering of  the  judgment  against  the 
defendant  Arthur  J.  Adams,  since 
no  appeal  is  taken  therefrom. 

The  judgment  against  appellant 
Longmire  as  garnishee  is  affirmed. 

Ellis,  Ch.  J.,  and  FoUertoii,  Mouaft, 
and  Hokomb,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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ANNOTATION. 

Estoppel  to  assert  title  to  penonml  chattel  by  permitting  another  to 

biisin< 

I.  Scope,  676. 

II.  General  principles,  676. 
III.  The  rule : 

a.  In  general,  678. 

b.  Kinds  of  property: 

1.  Property  for  use- on  farms, 

679. 

2.  Diamonds,  680. 

3.  Various,  680. 
IV.  Illustrations,  681. 

V.  Contra  and  border-line  cases,  683. 
VI.  Miscellaneous,  684. 

/.  Scope. 

This  note  is  limited  to  the  question 
whether  the  owner  of  a  personal  chat- 
tel who  permits  another  to  use  it  In 
his  business  is  thereby  estopped  to 
assert  title  to  it  as  against  a  creditor 
or  purchaser  of  the  possessor.  It  is 
not  intended,  in  general,  to  cover  the 
question  of  the  effect  of  such  per- 
mission and  consequent  possession 
coupled  with  other  indicia  of  title  or 
accompanied  by  other  acts  or  conduct, 
which,  together  with  said  permission 
and  possession,  would  amount  to  an 
estoppel,  though  the  cases  are  rarely 
without  some  evidence  of  other  acts 
or  conduct  besides  the  permission. 
The  note  excludes  cases  of  securities, 
or  of  slaves,  or  of  property  in  the 
hands  of  agents,  or  sold,  or  condition- 
ally sold.  It  also  excludes  questions 
between  the  bailor  and  the  bailee's 
assignees  for  creditors,  or  his  trustee 
in  bankruptcy.  In  some  states  there 
are  statutes  governing  the  question  of 
verbal  loans,  at  least,  to  some  extent. 

//.  Oefieral  pvinriplea, 

"It  is  said  to  be  a  fundamental  prin- 
ciple of  our  law  of  personal  property 
that  no  man  can  be  devested  of  it  with- 
out his  own  consent;  and  consequently 
even  an  honest  purchaser,  under  a  de- 
fective title,  cannot  resist  the  claim  of 
the  true  proprietor.  The  maxim  that 
'no  one  can  transfer  to  another  a  bet- 
ter title  than  he  has  himseir  obtains 
in  the  civil  as  well  as  the  common 
law  (Pothier,  Traite  du  Contract  du 
Vente,   1,  n,   7;   Erk.   In.  418);   and 


itmhh 


hence  it  is  now  recognized  everywhere 
in  civilized  Europe,  for  'a  sale  ex  vi 
termini  imports  Nothing  more  than 
that  a  bona  fide  purchaser  sacceeds 
only  to  the  rights  of  the  vendor/  2 
Kent,  Com.  324;  Saltus  v.  Everett 
(1838)  20  Wend.  (N.  Y.)  275,  32  Am. 
Dec.  541.  In  England,  an  exception  is 
acknowledged  in  favor  of  sales  effect- 
ed in  market  overt;  but,  as  in  this 
country  we  have  not  adopted  their  no- 
tion of  market  overt,  every  transfer  of 
chattels  is,  with  us,  to  be  considered 
in  reference  to  the  general  law  I  have 
stated.  ...  In  the  words  of  Lord 
Loughborough :  'Mere  possession, 
without  a  just  title,  gives  no  property, 
and  the  person  to  whom  such  posses- 
sion is  transferred  by  delivery  must 
take  the  hazard  of  the  title  of  its  au- 
thor.' *'  Bell,  J.,  in  McMahon  v.  Sloan 
(1849)  12  Pa.  229,  51  Am.  Dec.  601. 
See  also  Kent,  Ch.  J.,  in  Wheelwright 
V,  De  Peyster  (1806)  1  Johns.  (N.  Y.) 
471,  3  Am.  Dec.  345. 

A  note  to  Wilbraham  v.  Snow  (1671) 
2  Wms.'  Saund.  47,  85  Eng.  Reprint, 
624,  has  this  passage :  '*But  it  is  said 
that  if  the  bailee,  or  other  person  who 
has  only  a  special  property,  sells  and 
delivers  the  goods  to  another  as  his 
own,  bona  fide  and  without  notice,  the 
general  owner  cannot  maintain  this  or 
any  other  action  against  the  vmdee. 
because  by  such  a  sale  by  a  person 
who  has  a  special  property  in,  and 
possession  in  fact  of,  the  goods,  the 
property  of  the  general  owner  is  al- 
tered. Bro.  Trespass,  216,  295."  As 
to  which  Holmes,  J.,  in  Robinson  v. 
Bird  (1893)  158  Mass.  357,  35  Am.  St 
Rep.  495,  83  N.  E.  391,  says:  'The 
mere  fact  that  the  plaintiffs  made  a 
bailment  to  Mrs.  Bryant,  and  that  she 
mortgaged  the  goods  to  Stetson,  who 
took  without  notice  and  for  value,  and 
directed  the  present  sale,  is  not  such 
a  justification.  The  passage  to  the 
contrary  in  the  note  to  Wilbraham  t. 
Snow  (Eng.)  supra,  cited  in  Vincent 
v.   Cornell    (1833)    13  Pick.    (Mass.) 
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296,  23  Am.. Dec.  683»  is  a  misunder- 
standing: of  the  Yearbooks,  on  a  matter 
as  to  which  their  doctrine  no  Ioniser  is 
the  law,  as  everyone  knows,  and  as 
may  be  seen  from  the  later  additional 
note" 

"A  purchaser  from  a  lessee  or  bailee 
for  hire,  in  possession  by  virtue  of  an 
ordinary  lease,  cannot  withhold  the 
property  from  the  lessor  or  true  own- 
er, although  he  purchased  for  value 
and  without  notice/'  Guest  Piano  Co. 
V.  Ricker  (1916)  274  Ul.  448,  113  N.  E. 
717. 

'In  the  absence  of  ctmduct  amount- 
insr  to  fraud  or  deceit,  the  owner  of 
the  property  will  not  be  precluded 
from  assertinsT  his  title  against  the 
creditors  of  one  having  the  custody 
and  manual  possession  thereof.'*  Nis- 
bet  V.  Federal  Title  &  T.  Co.  (1916) 
144  C.  C.  A.  54,  229  Fed.  644,  writ  of 
certiorari  denied  in  (1916)  241  U,  S. 
669,  60  L.  ed.  1229,  36  Sup.  Ct.  Rep. 
553. 

In  sustaining  against  the  creditors 
of  the  bailee  the  ownership  of  one  who 
lent  farming  implements  to  his  broth- 
er to  use  on  his  farm,  where  they  re- 
mained four  years,  the  court  said: 
"Large  quantities  of  material  are  con- 
stantly being  placed  in  the  bands  of 
artificers  and  manufacturers,  for  the 
purposes  of  being  converted  into 
goods,  wares,  and  merchandise,  and 
yet  it  is  permitted  to  the  owner  to 
'  prove  and  hold  his  property,  unless 
the  transaction  is  tainted  with  fraud 
in  fact.  And  it  is  believed  that,  so 
far  as  it  relates  to  trade  and  com- 
merce, the  rule  has  always  obtained 
that  the  character  of  the  transaction 
may  be  shown.  ...  No  reason  is 
perceived  why  a  farmer  may  not  hire 
or  borrow  stock  and  implements  to 
carry  on  his  business,  or  why  the 
wealthy  may  not,  of  their  abundance, 
leave  their  property  to  a  poor  neigh- 
bor or  relative,  to  enable  him  to  obtain 
a  livelihood,  without  forfeiting  the 
ownership.  To  so  hold  would  cut  off 
all  the  aid  that  may  be  kindly  extend- 
ed by  the  affluent  to  the  industrious 
poor,  who  are  willing,  but  unable,  to 
contribute  to  the  production,  so  essen- 
tially  necessary  to  the  support  and 


well-being  of  society."  Peters  v. 
Smith  (1867)  42  111.  417. 

The  doctrine  of  two  innocent  per- 
sons requires  more  than  the  bare 
possession  of  property  loaned.  Wil- 
liam J.  Lemp  Brewing  Co.  v.  Mantz 
(1913)  120  Md.  176,  87  Atl.  814. 

Where  the  owner  of  a  horse'  lent  it 
to  his  brother,  a  sewing  machine 
agent,  who  used  it  for  a  time  and  then 
pledged  it  to  a  third  party,  the  court, 
in  sustaining  the  owner^s  right,  said : 
"We  are  also  referred  to  the  effect  up- 
on the  owner's  rights  of  his  clothing 
another  with  the  indicia  of  ownership, 
and  to  the  rule  by  which  it  is  deter- 
mined which  of  two  innocent  parties 
must  suffer.  If  the  law  referred  to 
applied  to  cases  like  this  it  would 
soon  put  an  end  to  lending  and  all  oth- 
er forms  of  bailment.''  Cox  v.  Mc- 
Guire  (1887)  26  111.  App.  319. 

Where  the  owner  delivered  a  horse 
to  another  person  to  be  kept  for  him 
on  certain  terms,  with  a  certain  divi- 
sion of  the  emoluments,  in  holding 
that  the  owner  might  recover  the 
horse  of  one  who  innocently  purchased 
it  from  such  possessor,  the  court  said : 
"The  maxim  that  'he  who  trusts  most 
shall  lose  most'  is  said  to  apply  in 
favor  of  the  purchaser.  But  does  not 
he  who  parts  with  a  limited,  qualified 
property,  or  use  of  a  specific  thing, 
capable  of  identification  and  recap- 
tion, trust  less  than  he  who  pays  his 
money,  in  its  kind  undistinguishable, 
to  the  vendor,  upon  his  affirmance  or 
assurance  that  the  thing  sold  is  his 
own?"  Chism  V.  Woods  (1808)  Hard- 
in (Ky.)  631,  3  Am.  Dec.  740. 

But  compare,  in  this  connection, 
NealeV.  Sears  (1868)  31  Tex.  105,  in- 
fra. V. 

In  Larkin  v.  Parmelee  (1897)  69 
Conn.  79,  36  Atl.  1009,  in  holding  that 
the  owner  of  property  which  she  per- 
mitted her  brother  to  use  in  his 
business  did  not  intend  to  represent 
an  actual  ownership  in  the  bailee,  the 
court  said :  "The  doctrine  of  estoppel 
in  pais  especially  concerns  conscience 
and  equity.  Where  one  of  two  in- 
nocent persons  must  suffer,  it  is 
frequently  —  perhaps  generally  —  eq- 
uitable that  the  loss  should  fall  upon 
the  one  who  has  been  the  cause  of 
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the  injury,  rather  than  upon  the  oth- 
er, who  is  not  only  Innocent,  but  with* 
out  fault  in  the  matter.  And  so,  in 
applying  the  principle  stated  by  Lord 
Denman  in  Pickard  v.  Sears  (  1837)  6 
Ad.  &  El.  469,  112  Eng.  Reprint;  179, 
11  Eng.  Rul.  Cas.  78,  we  have  held 
that  'whatever  the  motive  may  be,  if 
one  so  acts  or  speaks  that  the  natural 
consequence  of  his  words  and  conduct 
will  be  to  influence  another  to  change 
his  condition,  .he  is  legally  chargeable 
with  an  intent,  a  wilful  design,  to  in- 
duce the  other  to  believe  him,  and  to 
act  upon  that  belief,  if  such  proves 
to  be  the  actual  result.'  And  for  the 
same  reason,  i.  e.,  that  the  doctrine  of. 
estoppel  in  pais  'is  so  purely  a  doc- 
trine  of  practical  equity,'  we  have  also 
held  the  imputing  in  each  particular 
case,  to  a  person  whose  course  of  ac- 
tion is  unaccompanied  by  fraud  or  any 
culpability,  knowledge  of  conse- 
quences that  may  follow  his  conduct, 
is  not  wholly  subject  to  abstract  for- 
mulas, but  depends  somewliat  on  the 
actual  equities  of  the  case.  ...  As 
stated  by  Baldwin,  J.,  in  a  recent  case; 
'An  equitable  estoppel  does  not  so. 
much  shut  out.  the  truth  as  let  in  the 
truth,  and  the  whole  truth.  Its  office 
is  not  to  support  some  strict  rule  of 
law,  but  to  show  what  equity  and  good 
conscience  require,  under  the  partic- 
ular circumstances  of  the  case,  irre- 
spective of  what  might  otherwise  be 
the  legal  rights  of  the  parties/  Can- 
field  V.  Gregory  (1895)  66  Conn.  17, 
3?  Atl.  536." 

III.  The  rule. 
a.  In  general. 

The  owner  of  a  ^chattel  is  not 
estopped  to  assert  title  to  it  by  per- 
mitting another  to  use  it  in  his  busi- 
ness. 

United  States.— Nisbet  v.  Federal 
Title  ft  T.  Co.  (1916)  144  C.  C.  A.  54, 
229  Fed.  644,  writ  of  certiorari  denied 
in  (1916)  241  U.  S.  669,  60  L.  ed.  1229, 
86  Sup.  Ct.  Rep.  653. 

Alabama.— McCall  v.  Powell  (1879) 
64  Ala.  254;  Medlin  v.  Wilkerson 
(1886)  81  Ala.  147,  1  So.  87;  Boozer 
v.  Jones  (1910)  169  Ala.  481,  53  So. 
1018. 


Califemia.  —  Paden  v.  Goldbaum 
(1894)  4  Cal.  Unrep.  767,  87  Pac.  759. 

Connecticut.  —  Hart  v.  Carpenter 
(1856)  24  Conn.  427;  Larkin  v.  Parme- 
lee  (1897)  69  Conn,  79,  36  Atl.  1009; 
Lester  v.  Ladrigan  (1916)  90  Conn. 
670,  L.RwA.191«F,  989, 98  Atl.  124. 

Georgia.— Giannone  v.  Fleetwood  ft 
Co.  (1893)  98  (3a.  491,  21  &  £.  76. 

IlUnoiB.— Peters  v.  Smith  (1867)  42 
lU.  417;  Guest  Piano  Co.  v.  Rick» 
(1916)  274  111.  448, 118  N.  E.  717  (case 
lost  on  another  groand);  Cox  v.  Mc- 
Guire  (1887)  26  111.  App.  319;  Charles 
Moe  Co.  v^  J.  H.  Lf^ue  Co.  (1903)  108 
111.  App.  128. 

Indian  Territery. — Davis  v.  First 
Nat.  Bank  (1905)  6  Ind.  Terr.  124,  25 
L.R.A.  (N.S.)  760,  89  S.  W.  1015. 

Kentuclor.— Chism  v.  Woods  (1808) 
Hardin,  531,  3  Am.  Dec.  740 ;  Anderson 
v.  Heile  (1901)  23  Ey.  L.  Rep.  1115^ 
64  S.  W.  849. 

Louisiana.— Reid  v.  Mayo  (1893)  45 
La.  Ann.  lt)91, 18  So.  799. 

Maine.— Staples  v.  Bradbury  (1831) 
8  Me.  181,  23  Am.  Dec.  494;  Sibley  v. 
Brown  (1838)  15  Me.  185. 

Maryland. — ^William  J.  Lemp  Brew- 
ing Co.  v.  Mantz  (1918)  120  Md.  176, 
87  Atl.  814. 

MaaBachii8etto.<-^Hver  Ditson  Co. 
V.  Bates  (1902)  181  Mass.  455,  57 
L.R.A.  289,  92  Am.  St.  Rep.  424,  63 

Minnesota.  —  Wright  v.  Tanner 
(1904)  92  Minn.  94,  99  N.  W.  422; 
Kiewel  v.  Tanner  (1908)  105  Minn.  50, 
25  L.R.A.(N.S.)  772,  U7  N.  W.  231. 

Missouri. — Moore  v.  Simms  (1891) 
47  Mo.  App.  182;  Oyler  v.  Renfro 
(1900)  86  Mo.  App.  321. 

Montana.— Miles  v.  Edsall  (1887) 
7  Mont.  185,  14  Pac.  701. 

Nebraska. — McClelland  v.  Scroggin 
(1892)  35  Neb.  536,  63  N.  W.  469. 

New  Hampshire. — Bellows  v.  Den- 
ison  (1838)  9  N.  H.  293;  Johnson  v. 
Willey  (1865)  46  N.  H.  75. 

New  Tork. — ^Mlnstry  v.  Tanner 
(1812)  9  Johns.  135;  Smith  v.  Clews 
(1889)  114  N.  Y.  190,  4  L.R.A.  392.  11 
Am.  St.  Rep.  627,  21  N.  E.  160 ;  Roberts 
V.  Dillon  (1869)  3  Daly,  50;  Hodge  v. 
Adee  (1870)  2  Lans.  314. 

Pennsylvania. — McMahon  v.  Sloan 
(1849)  12  Pa.  229,  51  Am.  Dec.  601; 
Agnew  v.  Johnson  (1854)  22  Pa.  471, 
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$2  Am.  Dec*  803;  Chamberlain  v. 
Smith  (1363)  44  Pa.  431;  Heialey  v. 
Economy  Tool  Mfg.  Co.  (1907.)  33  Pa, 
Super.  Gt  218;  Mack  v.  Holsopple 
(1917)   67  Pa.  Super.  Ot  291, 

Sooth  Caraliiuu — Adama  v*  Fellers 
(1911)  88  S.  C.  212,  35  L.R.A.(N.3.) 
885, 70  S.  E.  722. 

Utah.  —  Tumbew  v.  Beekatead 
(1908)  25  Utah,  468,  71  Pac.  1062. 

WisoowiiDL — ^Neubauer  r.  Gabriel 
(1898)  86  Wia.  200,  66  N.  W.  733. 

It  will  be  seen  that  the  fact,  that  the 
bailee  pots  his  owb  name  on  tiie  prop^ 
erty  with  the  knowledire  of  the  bailor 
does  not  necessarily  create  an  estop« 
pd  (Niabet  t.  Federal  Title  ft  T.  Co. 
(1916)  144  C.  C.  A.  S4,  229  Fed.  644, 
writ  of  certiorari  denied  in  (1916)  241 
U.  S.  66»,  60  L.  ed.  1228,  86  Sup.  Ct 
Sep.  558  infra,  IV.;  I^rkin  y.  Parm^ 
lee  (1897)  69  Com.  79,  36  Atl.  KlOe, 
infra,  IV.) ;  even  in  tke  case  of  brandl- 
ing sheep  (Tumbow  v.  Beckstead 
(Utah)  supra).  B«t  see,  as  to  cattle 
kept  at  a  distance  from  the  owner. 
First  Nat.  Bank  v.  Kissare  (1908)  22 
OUa.  545,  132  Am.  St  Rep.  644,  98 
Pac.  433,  infra,  V, 

The  rule  has  illustratiim  in  cases 
where  the  proper^  is  teased. 

United  States^— Nisbet  v.  Federal 
Title  ft  T.  Co.  (Fed.)  supra. 

Abbana. — Boozer  v..  Jones  (1910) 
169  Ala.  481,  53  So.  1018. 

Connecticut.  —  Hart  v.  Carpenter 
(1855)  24  Conn.  427;  Lester  v.  Lad- 
rigan  (1916)  90  Conn.  570,  L.R.A. 
1916F,  939,  98  Atl.  124. 

IIIinoi8.---6uest  Piano  Co.  v«  Ricker 
(1916)  274.  111.  448,  113  N.  E.  717 
(case  lost  on  another  ipround) . 

Louisiana. — Reid  v.  Mayo  (1893) 
45  U.  1091,  13  So.  799. 

Massachusetts. — Oliver  Ditson  Co. 
T.  Bates  (1902)  181  Mass.  455,  5X 
LR.A.  289,  92  Am.  St.  Rep.  424,  63 
N.  E.  908. 

Mianesota*  —  Kiewel  v.  Tanner 
(1908)  105  Minn.  50,  25'L.R.A.(N.S.) 
772,  117  N.  W.  281. 

Missoari. — Moore  v.  Simms  (1891)- 
47  Mo.  App.  182. 

MMtana.— MUes  v.  Edsall  (1887) 
7  Mont  185, 14  Pac.  701. 

New  Hauipshira — Johnson  v.  Willey 
(1865)  46  N.  H.  75. 


New  York.  —  Roberts      v.      Dillon 

(1869)  3   Daly,  50;   Hodge  v.   Adee 

(1870)  2  Lans.  314. 
Pennsylyania.  —  Chamberlain      v. 

Smith  (1868)  44  Pa.  481;  Heisley  v. 
Economy  Tool  Mfg.  Co.  (1907)  33  Pa. 
Super.  Ct  218. 

South  Carolina. — ^Adams  v.  Fellers 
(1911)  88  S.  a  212,  36  L.R.A.(N.S.) 
885,  70  S.  E.  722. 

Utah*  —  Tumbow  ▼.  Beckstead 
(1903)  25  Utah,  468,  71  Pac  1062.      . 

Wisconsiiu — ^Neubauer  v.  Gabriel 
(1808)  86  Wis.  20Q. 

So,  where  the  property  is  loaned. 

AlahanuL — ^Mediin  y.  Wilkerson 
(1886)  81  Ala.  U7,  1  So.  37. 

IHinois^— Peters  v.  Smith  (1867)  42 
IlL  417;  Cox  V.  MoGuire  (1887)  26 
lU.  App.  319. 

]ifaryland«--*William  J.  Lemp  Brew- 
ing Co.  ▼.  Maats  (1913)  120  Md.  176, 
87  Atl.  814. 

MiMiesota.— Wright  t.  Tanner,  92 
Minn.  94,  99  N.  W.  422. 

Missouri.— Oyler  v.  Renfro  (1900) 
86  Mo.  App.  921. 

New  York. — M'Instry  v.  Tanner 
(1812)  9  Johns.  135. 

Pennsylvania^ — ^McMahon  v.  Sloan 
(1849)  12  Pa.  229,  51  Am.  Dec.  601; 
Mack  V.  Holsopple  (1»17)  67  Pa. 
Super.  Ct.  291. 

S09  where  it  is  delivered  under  oth- 
er contract  of  bailment.  McCall  v. 
Powell  (1879)  64  Abu  254;  Paden  v. 
Groldbaum  (1894)  4  Cal.  Unrep.  767, 
37  Pac.  769;  Chism  r.  Woods  (1808) 
Hardin  (Ky.)  581,  8  Am.  Dec.  740; 
Anderson  v.  Heile  (1901)  23  Ky.  L. 
Rep.  1115,  64  S.  W.  849;  Agnew  v. 
Johnson  (1854)  22  Pa.  471,  62  Am. 
Dec.  308. 

(That  a  lease  has  a  privilege  of  pur- 
chase does  not  alter  the'  rule.  Miles 
V.  Edsall  (1887)  7  Mont  185,  14  Pac. 
701). 

ft.  Ktndft  of  prop€ftff, 
1.  Property  for  use  on  farmm. 

Perhaps  the  rule  has  most  frequent 
illustration  in  cases  of  prepert)r  bailed 
for  use  on  a  fbrm. 

Alaliama.r-MeCall  ▼.  Powell  (1879) 
64  Ala.  254  (mules). 

CallfMttia.^  Paden    v.    GMdbaum 
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( 1894)  4  Cal.  Unrep.  767,  37  Pac.  759 
(stock). 

Connecticut.  —  Hart  v.  Carpenter 
(1856)  24  Conn.  427   (cow). 

IlUnois.— Peters  v.  Smith  (1867)  42 
111.  417  (farming  implements). 

Maine.— Staples  v.  Bradbury  (1832) 
8  Me.  181,  23  Am.  Dec.  494  (stock). 

Minnesota.  —  Wright  v.  Tanner 
(1904)  92  Minn.  94,  99  N.  W.  422 
(horses), 

Missouri. — Moore  v.  Simms  (1891) 
47  Mo.  App.  182  (cows) ;  Oyler  v.  Ren- 
fro  (1900)  86  Mo.  App.  821  (horses). 

Nebraska. — McClelland  ▼.  Scroggin 
(1892)  35  Neb.  536,  53  N.  W.  469 
(stock,  implements,  and  machinery) ; 
McGinley  v.  Brechtel  (1903)  4  Neb. 
(Unof.)  552,  95  N.  W.  82  (stock). 

New  Hampshire. — Johnson  v.  Willey 
(1865)  46  N.  H.  75  (heifer). 

PennsylTania. — McMahon  v.  Sloan 
(1849)  12  Pa.  229,  51  Am.  Dec.  601; 
Chamberlain  v.  Smith  (1863)  44  Pa. 
431  (oxen). 

Wisconsin.  —  Morgan  ▼•  Pierron 
(1885)  64  Wis.  528,  25  N.  W.  543 
(sheep). 

2,  JHamandSf  ete. 

Some  of  the  cases  of  diamonds  and 
the  like  are  beyond  the  strict  scope  of 
this  note,  but  they  present  features  of 
a  peculiar  character. 

In  Charles  Moe  Co.  v.  J.  H.  Logue 
Co.  (1903)  108  HI.  App.  128,  it  was 
held  that  a  bona  fide  pledgee  of  a 
diamond  from  one  to  whom  it  had  heen 
loaned  to  show  to  a  customer,  and  who 
was  to  return  it  the  same  day,  as 
another  had  the  refusal  of  it,  could  not 
retain  it  as  against  the  owner. 

If  a  dealer  is  intrusted  with  di- 
amonds to  show  to  a  customer,  but  is 
not  authorized  to  sell,  a  purchaser  in 
good  faith,  and  without  notice  of  the 
facts  as  to  the  ownership,  can  acquire 
no  title  as  against  the  owner,  since 
mere  possession  does  not  confer  the 
power  to  sell.  Smith  v.  Clews  (1889) 
114  N.  Y.  190,  4  L.R.A.  392,  11  Am.  St. 
Rep.  627,  21  N.  E.  160. 

The  owner  of  a  diamond,  by  know- 
ingly intrusting  it  to  a  dealer  in  jew- 
elry for  the  purpose  of  obtaining  a 
match  for  it,  or,  failing  in  that,  to  get 
an  offer  for  it,  does  not  thereby  so 
;  put  it  in  the  power  of  the  bailee  to  act 


as  apparent  owner  as  to  estop  the  bail- 
or from  setting  up  title  as  against  a 
subsequent  purchaser  without  notice. 
Levi  v.  Booth  (1882^  58  Md.  305,  42 
Am.  Rep.  332. 

A  bona  fide  purchaser  of  diamonds 
from  one  who  obtained  them  from 
their  owner,  under  the  fraudulent  rep- 
resentation that  he  had  a  customer 
for  them,  and  would  return  them  or 
their  price  in  an  hour,  with  the  in- 
tention of  appropriating  them  to  his 
own  use,  acquires  no  title  as  against 
the  bailor.  Baehr  v.  Clark  (1891)  8S 
Iowa,  813,  13  L.R.A.  717,  49  N.  W. 
840. 

Where  a  person  intrusts  to  anoth- 
er an  article  of  diamond  jewelry  ''upon 
the  representation  that  it  is  to  be  ex- 
hibited to  a  third  person  with  a  view 
of  selling  it,  and  authorizes  the  sale 
to  be  made  at  a  certain  price,  the  per- 
son receiving  the  article  to  retain  as 
his  compensation  any  amount  paid  by 
the  purchaser  in  excess  of  the  price 
fixed  by  the  owner,  such  person  receiv- 
ing does  not  thereby  acquire  the  right 
to  pawn  the  property  for  his  own  ben- 
efit, and  the  party  to  whom  it  may  be 
delivered  in  pawn  acquires  no  right 
thereby  to  hold  it  as  against  the  own- 
er." Frantz  v.  Winehtll  (1909)  124 
La.  680,  50  So.  650;  Frantz  v.  Fink 
(1909)  126  La.  1018,  28  L.R.A.(NJS.) 
539,  52  So.  131. 

The  rule  has  been  applied  in  case 
of  a  cash  register  (Kiewel  v.  Tanner 
(1908)  105  Minn.  50,  25  L.R.A.(N.S.) 
772.  117  N.  W.  231);  a  chronometer 
(Roberts  v.  Dillon  (1869)  3  Daly 
(N.  Y.)  50) ;  stereotype  plates  (Ag- 
new  V.  Johnson  (1854)  22  Pa.  471,  62 
Am.  Dec.  303) ;  a  newspaper  plant 
(Reid  V.  Mayo  (1893)  45  La.  1091,  13 
So.  799);  tools  (M'Instry  v.  Tanner 
(1812)  9  Johns.  (N.  Y.)  135)  ;  a  plan- 
ing machine  a'tid  lathe  (Heisley  v. 
Economy  Tool  Mfg.  Co.  (1907)  38  Pa. 
Super.  Ct.  218) ;  a  moving  picture 
machine  (Adams  v.  Fellers  (1911)  88 
a  C.  212,  35  L.R.A.(N.S.)  385,  70  & 
E.  722) ;  a  horse  for  use  by  a  traveling 
man  (Cox  v.  McGuire  (1887)  26  HI 
App.  315) ;  a  race  horse  (Anderson 
v.  Heile  (1901)  23  Ky.  L.  Rep.  1115, 
64  S.  W.  849) ;  mules  for  use  in  ped- 
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tUing  (Mediin  ▼.  Wilkerson  (1886)  81 
Abu  147,  1  So.  37)  and  in  hauling 
(Boozer  v.  Jones  (1910)  169  Ala.  481, 
63  So.  1018)  ;  sheep  (Turnbow  v.  Beck- 
stead  (1908)  25  Utah,  468,  71  Pac. 
1062;  Bellows  ▼.  Denison  (1888)  9  N« 
H.  293);  wagons  and  harness  (Wil- 
liam J.  Lemp  Brewing  Co.  v.  Mantz 
(1913)  120  Md.  176,  87  Atl.  814) ;  an 
automobile  (Mack  v.  Holsopple  (1917) 
67  Pa.  Super.  Gt.  291)  ;  a  truck  (Lester 
V.  Ladrigan  (1916)  90  Conn.  670, 
LR.A.1916F,  939,  98  Atl.  124);  fur- 
niture for  use  in  a  barber  shop 
(Giannone  v.  Fleetwood  &  Co.  (1898) 
93  6a.  491,  21  S.  E.  76),  or  in  a  hotel 
(Neobaucr  v.  Gabriel  (1893)  86  Wis. 
200,  66  N.  W.  788) ;  pianos  (Guest 
Piano  Co.  v.  Bicker  (1916)  274  III.  448, 
118  N.  £.  717  (case  lost  on  another 
firround) ;  Oliver  Ditson  Co.  ▼.  Bates 
(1902)  181  Mass.  465,  67  L.B.A.  289, 
92  Am.  St.  Rep.  «24,  68  N.  E.  908) ; 
and  circus  properties  (Nisbet  v.  Fed- 
eral Title  &T.  Co.  (1916)  144  C.  C.  A. 
54,  229  Fed.  644,  writ  of  certiorari  de- 
nied in  (1916)  241  D.  8.  669,  60  L.  ed. 
1229,  36  Sup.  Ct.  Rep.  668) . 

IV.  Illustrations. 

The  owners  of  circus  property  who 
leased  it  to  a  circus  corporation  for 
use  in  their  business  retained  their 
property  as  against  creditors  of  the 
lessee.  Nisbet  v.  Federal  Title  &  T. 
Co.  (1916;  C.  C.  A.  Colo.)  144  C.  C.  A. 
54,  229  Fed.  644.  writ  of  certiorari 
denied  in  (1916)  241  U.  S.  669,  60  L. 
ed.  1229,  36  Sup.  Ct.  Rep.  553,  where 
the  court  said:  "It  is  true  that  that 
corporation  exercised  dominion  over 
the  property,  and  the  same  was  ap- 
propriately labeled  to  indicate  its  con- 
nection with  the  circus  exhibition. 
The  uncontroverted  proofs  are  that 
this  was  entirely  in  accord  with  the 
custom  of  the  business  in  which 
the  property  was  used.  .  In  such  cases, 
the  sale  statute  .  .  .  has  no  ap- 
plication." 

In  Larkin  v.  Parmelee  (1897)  69 
Conn.  79,  8^  Atl.  1009,  upon  the  as- 
sumption that  it  is  an  essential  element 
of  estoppel  that  the  owner  must  have 
put  the  property  in  the  possession  of 
another  with  an  intention  to  represent 
an  actual  ownership  in  the  possessor, 
and  to  induce  others  to  act  upon  that 


representation  as  true,  it  was  held  that 
evidence  that  the  owner  of  a  horse  and 
wagon  and  harness  allowed  her  broth- 
er to  use  the  property  in  his  meat- 
market  business,  and  permitted  it  to 
continue  in  the  tatter's  possession  aft- 
er seeing  a  sign  upon  the  wagon, 
'•George  W.  Larkin,  Meats,"  did  not 
establish  conclusively  the  existence  of 
such  an  intention,  where  it  appeared 
that  she  had  no  interest  in  her  broth- 
er's business,  her  conduct  being  in 
entire  good  faith,  without  any  antic- 
ipation that  the  property  would  be 
liable  to  attachment  for  her  brother's 
debts,  or  that  her  action  would  in  any 
manner  tend  to  deceive  his  creditors, 
or  to  give  him  any  false  credit. 

An  owner  of  horses,  by  allowing  a 
trainer  to  have  poesession  of  them  and 
to  race  them  in  his  own  name,  under 
a  certain  contract,  is  not  estopped 
from  maintaining  his  ownership  as 
against  a  creditor  of  the  trainer,  fur- 
nishing feed,  but  not  asserting  an 
agister's  lien.  Anderson  v.  Heile 
(1901)  23  Ky.  L.  Rep.  1115,  64  S.  W. 
849. 

The  use  of  stock  by  a  husband  un» 
der  a  contract  with  his  wife  by  which 
he  was  to  pasture  the  stock  for  the 
use  of  the  cattle,  and  she  was  to  have 
the  increase,  cannot  of  itself  create 
an  estoppel  against  the  wife  in  favor 
of  her  husband's  creditors.  Paden  v. 
Goldbaum  (1894)  4  Cal.  Unrep.  767,  37 
Pac.  769. 

In  McGinley  v.  Brechtel  (1908)  4 
Neb.  (Unof.)  552,  95  N.  W.  32,  where 
the  owner  of  stock  loaned  it  to  his 
daughter  for  use  on  the  farm  of  her 
husband,  and  the  latter,  after  keeping 
it  until  he  and  his  wife  separated, 
sold  the  property,  it  was  held  that  the 
owner  was  not  estopped  from  recover- 
ing the  same,  there  being  nothing  in 
his  acts  or  conduct  to  nuslead  the  pur- 
chaser, or  cause  him  to  believe  the 
husband  was  the  owner,  and  nothing 
to  show  that  the  owner  knew  that  his 
son-in-law  claimed  to  own  the  prop- 
erty. 

In  Staples  v.  Bradbury  (1882)  8 
Me.  181,  28  Am.  Dec.  494,  after  hold- 
ing that  the  fact  that  a  father  who 
has  conveyed  his  farm  to  his  son, 
reserving^  a  life  interest  in  it,  places 
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cattle  thereon  in  such  a  situation  «s 
ostensibly  to  be  the  property  of  the 
son,  so  that  a  vendee  of  the  son  may 
fairly  presume  the  animals  to  be  his, 
will  not  prevent  the  father,  or  his 
representatives,  from  asserting  title 
thereto,  the  court  says  that  "surely, 
because  the  owner  of  cattle  or  any 
other  personal  property  leases  it  to 
his  neighbor,  who  goes  into  posses- 
sion, that  neighbor  has  no  right  to 
dispose  of  it;  we  are  not  to  allow 
property  to  be  thus  changed.  The 
question  is  not.  Did  the  cattle  appear 
to  be  the  property  of  .  .  .  [the 
son]  when  he  gave  the  bill  of  sale? 
but,  Were  they  then  his  property?" 

In  Tumbow  v.  Beckstead  (1908)  25 
Utah,  468,  in  holding  that  the  lessor 
of  sheep  may  recover  them  of  tike  les- 
see's mortgagee,  the  court  did  n^t  at- 
tach much  significance  to  the  fact  that 
the  lessee  had  put  his  brand  on  them. 

The  owner  of  furniture  does  not,  by 
letting  the  occupants  of  a  barber  shop 
use  it,  thereby  hold  it  out  as  their 
property,  or  as  a  basis  for  giving  them 
credit;  nor  does  he  thereby  grant 
them  any  leave  so  to  hold  it  out. 
Giannone  v.  Fleetwood  &  Co.  (1893) 
93  6a.  491,  21  S.  E.  76. 

A  father  who  leases  furniture  to 
his  son  to  start  him  in  the  hotel  busi- 
ness is  not  estopped  from  asserting 
title  thereto  as  against  the  son's 
mortgagee,  who  •  had  furnished  him 
with  meat  and  groceries  for  the  hotel. 
Neubauer  v.  Gabriel  (1893)  86  Wis. 
200,  56  N.  W.  783. 

It  is  no  defense  to  the  d^nand  oif 
pianos  by  their  owner  that  tbey  were 
purchased  in  good  £aith  by  an  innoceiit 
purchaser  from  a  hotel  company, 
which  had  leased  them  of  the  owner. 
Guest  Piano  Co.  v.  Rick«r  (1916)  274 
111.  448,  lis  N.  E.  717,  where,  how- 
ever, the  onrtier  lost  its  case  on -another 
ground. 

That  the  lessee  of  a  piano  had  a 
retail  store  afid  kept  musical  in- 
struments for  sale,  and  that  this  was 
known  to  the  lessors,  was  held  not  to 
enlarge  the  authority  of  the  lessee, 
and  give  him  a  right  to  sell  the  piano 
to  a  bona  Qde  ipurchaser  fer  value 
without  notice,  to  whom  he  had  for- 
merly hired  it«    Oliver  Ditspn  Co.  v. 


Bates  (1902)  181  Mass.  455,  57  LJUL 

289,  92  Am.  St.  Rep.  424,  63  N.  E. 
908. 

The  owner  of  a  piano  who  lets  it 
U>  the  husband  of  a  muadcal  teacher 
mtiy  recover  the  value  of  it  from  an 
auctioneer  to  whom  the  lessee  has  sect 
it  for  salOt  and  who  refuses  to  driver 
it  without  the  payment  of  expenses 
incurred.  Loesohman  v.  MaduB 
(1818)  2  Starkie  (Eng.)  811,  28  Re- 
vised Be|>.  667. 

In  holding  that  the  owner  of  a  cash 
resistor,  safe,  and  pool  table,  ynbo  had 
leased  them  to  a  saloon  kever  fer 
use  in  Us  business,  was  net  estopped 
to  claim  title  m  against  an  attach- 
ment creditor  of  the  lessee,  th«  court 
laid  down  the  rule  that,  ''in  ardor  that 
the  real  owaer  of  personal  property 
may  be  estopped  from  asserting  his 
titie  againdt  a  person  who  has  dealt 
with  the  one  ia  poflsession  on  the  faith 
of  his  apparent  ownership,  something 
mone  than  m^re  possession  and  eoa- 
t]:ol  is  necessary  to  be  shown.  To 
.  work  an  estoppel  in  such  a  case,  the 
possession  of  the  thitd  persesi  must 
be  of  such  a  character,  or  he  be  so 
clothed  with  the  indicia  of  title,  as  to 
deceive  those  dealing  with  him  in  the 
belief  of  his  ownership/*  Kiewel  v. 
Tanner  (1908)  105  Minn.  50, 25  L.RA. 
{N.S.)  772, 117  N.  W.  231. 

Lessors  of  a  chronometer  to  a  ship- 
owner may  retain  it  when  it  has  been 
delivered  to  tlwem  for  repair,  after  the 
term  of  the  lease,  by  one  who  had  pur- 
chased it  in  good  faith  from  a  dealer. 
Roberts  v.  Dillon  (1869)  3  Daly  (N. 
Y.)  50. 

A  lessee  of  a  newspaper  plant,  etc, 
who  went  into  possession  as  editor  and 
publisher,  and  so  printed  his  name  on 
the  paper,  cannot  place  himself  is 
position  to  give  title  to  the  property 
by  later  changing  the  printed  state- 
ment so  as  to  read  that  he  was  editor 
and  proprietor,  the  change  being  with- 
out  the  consent  of  the  lessors.  Reid  v. 
Mayo  (189S)  45  La.  Ann.  1091,  13  So. 
799. 

One  renting  a  moving  picture 
machine  to  another  for  uae  in  the 
state,  whose  laws  do  not  tequlre  the 
contract  to  be  recorded,  does  not, 
where   he   reclaims   the  property  as 
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800B  EB  be  learns  ike  facts,  lose  his 
title  in  faTer  of  a  bo&a  fide  purchaser 
in  anether  state,  to  whicli  the  lessee 
renarea  the  proper^  without  authotf- 
ity,  attiiovf  h  the  laws  of  saeh  state 
require  the  recmrding  e^  Buoh  eon- 
tracts  to  give  thesi  validity  aeraiast 
bona  fide  purchasers.  Adams  v.  Fell- 
ers (1911)  88  S.  C.  212,  85  L.RJ^. 
(N.S.)  S8S,  70  S.  B.  722. 

The  lywner  of  an  antomobile,  who  was 
the  efficer  ef  a  company  which  he  per- 
mitted from  time  to  time  to  use  the  oar 
in  its  business,  recovered  in  reploTin 
agaisBt  a  vendee  of  such  company  in 
Maek  v.  Holsopple  (1917)  67  Fb. 
Saper^  Ct.  291,  where  ike  court  ap- 
proved the  refusal  of  the  trial  court 
to  charge  the  jury  th4t  the  plamtiff 
was  estopped. 

In  €a;«reland  v.  Rand  (1916)  90  Vt 
228,  97  Atl.  989,  it  was  held  ttiat  a 
woman  owning  a  farm  and  the  person- 
al pitaperty  tfaienon  was  entitted  to 
recover  live  stock  levied  on  and  sold 
under  an  exeou^on  against  her  hus- 
band, npon-  a  judgment  on  a  contract 
which  did  net  relate  to  the  manage- 
ment of  the  farm  or  th^e  personal  prop- 
arty.  She  had  pennittet  her  huaband 
to  treat  the  persenal  property  as  his 
own  in  dealing  with  third  persons,  so 
that,  lor  exampte,  he  had  made  a  mort- 
gage en  some  of  ^e  persenal  properly 
with  her  consent,  and  had  purchased 
stock  for  wMch  he  save  his  personal 
lien  notes, — ^the  mortgage  aaid  the 
notes  being  4uly  recorded, — and  he 
had  for  several  years  ifiventoried  the 
personal  property  for  taxation  as  his 
own.  It  w|i9  held  that  the  case  was 
not  altered  by  the  facts  that  the  hus- 
band's judgment  creditor,  before  en- 
tering into  his  contract  with  the 
husband,  inquired  of  the  town  clerk 
whether  the  husband  was  good  for  six 
or  seven  hundred  dollftrs,  and  that  the 
town  clerk. answered  by  letter,  in  sub- 
stance, that  he  considered  him  good 
for  that  amount;  that  he  owned  a 
small  place  in  the  village,  and  the 
personal  pros^erty  on  the  farm  where 
he  resided.  The  clerk  got  this  in- 
formation from  what  then  iqpipearad 
in  tftie  town  clerk's  oiBee.  The  court 
said :  "The  Andtngs  da  ne<  show  that 
the  town  clerk,  when  he  wrote  the 


letter  to  Wright,  had  any  knowledge 
or  information  touching  any  of  the 
facts  found  pertaining  to  the  conduct 
of  the  plaintiff;  nor  do  they  show  that, 
(trough  the  town  cleik,  Wright  had 
any  such  knowledge  or  information 
before  his  contract  with  -  Cleveland 
was  consummated.  It  follows  that,  so 
far  as  showing  such  facts  against  the 
plaintiff  as  constitute  an  estoppel  is 
concerned,  the  defendant's  case  stands 
no  better  with  the  evidence  of  his  in- 
formation from  the  town  olezic  than  it 
does  without  that  evidence;  the  same 
essential  elements  of  estoppel  are 
lacking." 

F.  Contrm  am^  l^oivlef^Uns  coses. 

The  Davis  Case  (bid.)  and  the  Neale 
Case  (Tex.)  infra,  probably  go  fur- 
ther against  the  general  rule  than  any 
others. 

In  Davis  v.  First  Nat.  Bank  (1905)  6 
Ind.  Terr.  124,  25  L.R.A.(N.S.)  TeO,  89 

S.  W.  1015,  it  was  held  that  an  intend- 
ing tenant  who,  pending  n  negotiation 
for  a  lease,  places  a  wagon  which  is  to 
be  the  consideration  for  the  lease  in 
possession  of  the  other  party,  and  per- 
mits him  to  use  it  as  his  own  for  a 
year,  is  estopped  to  assert  title  against 
one  who,  without  notice,  has  taken  a 
mortgage  on  the  property  from  the 
party  in  possession. 

In  Neale  v.  Sears  (1868)  81  T^x. 
105,  one  of  two  partners  in  a  saloon 
business,  who  owned  the  billiard  ta- 
bles, withdrew,  but  permitted  the  con- 
tinued use  thereof  to  his  former  part- 
ner, who,  in  advertising  the  attrac- 
th>ns  of  his  place,  included  the  tables. 
It  was  held  that  Sears,  the  owner  of 
the  tables,  could  not  recover  them 
from  the  bailee's  mortgagee.  The 
court  said:  **We  do  not  attribute 
fraud  to  Seard;  on  the  contrary,  as 
far  ^s  we  can  judge  from  the  record, 
his  motives  were  influenced  by  kind- 
ness toward  White,  and  the  case  might 
more  properly  come  into  the  class 
where  one  of  the  two  innocent  per- 
sons must  suffer;  and  it  is  a  well-es- 
tablished rule  that  he  who  trusts  most 
must  suffer  most.  •  .  .  Because 
Sears  tacitly  assented  to  the  assumed 
ownership  of  the  property  hy  White, 
and  thereby  induced  Neal  to  loan 
money  to  White  upon  the  security  fur- 
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nished  by  this  property,  he  is  legally 
and  equitably  precluded  from  assert- 
ing his  ownership  to  the  detriment  of 
Neale,  who  appears  an  innocent  pur- 
chaser/' This  case,  of  course,  had 
something  of  the  element  of  leaving 
property  in  the  hands  of  the  vendor. 

There  are,  however,  a  few  other 
cases  wl\ich,  while  not  in  terms  deny- 
ing the  rule,  indicate  a  tendency 
against  it. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (W.  P.  Fuller  &  Co.  v. 
Adams,  ante,  674)  that  a  mother  who 
permits  her  minor  son  to  have  posses- 
sion of  machinery  belonging  to  her, 
for  use  in  a  business  conducted  by 
him,  knowing  that  he  holds  himself 
out  as  the  owner  of  the  machinery,  is 
estopped  to  assert  title  to  it  against 
one  who  gives  him  credit  for  goods 
furnished  for  use  in  the  business 
without  knowledge  of  the  true  owner- 
ship of  the  property.  The  court  states 
that  the  theory  of  estoppel  is  amply 
supported  by  the  evidence.  It  is  to 
be  regretted  that  the  evidence  is  not 
reported.  The  facts,  so  far  as  re- 
ported, do  not  indicate  that  the  hold- 
ing of  estoppel  would  be  in  accord 
with  the  great  weight  of  opinion. 

In  a  case  where  the  testimony  is 
not  reported,  the  court  reversed  a 
judgment  for  a  wife  who  claimed  fur- 
niture in  a  hotel  against  an  attaching 
creditor  of  her  husband,  and  said: 
"Where  a  party  by  his  course  of  deal- 
ing, or  particular  conduct,  though  not 
actually  designed  to  entrap  or  defraud 
another,  but  which  induces  another 
to  believe,  as  in  this  case,  that  the 
husband  is  the  owner  of  the  property 
upon  which  he  obtains  credit,  she  will 
be  estopped  from  asserting  the  con- 
trary when  the  creditor  demands  that 
the  property  shall  answer  for  his  debt. 
.  .  The  husband  obtained  this 
credit  for  supplies  which  went  into 
the  hotel  where  this  furniture  was 
employed;  and  a  careful  reading  of 
the  testimony  in  this  record  has  per- 
suaded us  that  there  are  such  strong 
circumstances  of  an  equitable  estoppel 
in  favor  of  this  defendant  as  should 
entitle  him  to  the  most  explicit  sub- 
mission of  that  issue  to  the  jury." 
Cottrell  V.  Spiess  (1886)  28  Mo.  A|>p. 
36. 


In  Dunlap  v.  Gooding  (1885)  22  & 
C.  548,  it  was  held  that  where  a  mother 
let  her  son  have  a  mare,  and  hold 
himself  out  as  its  owner,  an  innocent 
purchaser  was  so  affected  by  the  moth- 
er's conduct  as  to  estop  her  from  as- 
serting title  to  the  property. 

There  is  an  especially  strong  cir- 
cumstance in  First  Nat.  Bank  v.  KiB- 
sare.  (1908)  22  Okla.  545,  132  Am.  St. 
Rep.  644, 98  Pac.  483,  where  the  owner 
of  cattle  living  in  Arkansas  branded 
them  with  his  son-in-law's  brand  and 
shipped  them  to  him  in  the  Indian 
Territory,  to  be  by  him  pastured  for 
hire,  and  it  was  held  that  the  owner 
oould  not  recover  the  cattle  from  his 
son-in-law's  mortgagee.  The  coart 
said :  "That  Kissare  by  branding  his 
cattle  in  Butler's  brand  and  sending 
them  from  Conway,  Arkansas,  to 
HoldenviUe,  Indian  Territory,  many 
miles  from  where  they  were  known  as 
his  property,  and  by  placing  them  in 
Butler's  possession,  thereby  clothed 
Butler  with  the  highest  indicia  of  title 
thereto,  there  can  be  no  doubt.  It  is 
a  well4uiown  fact  that  cattle  bearing 
a  brand  are»  by  the  business  world. 
taken  to  be  Uie  property  of  the  owner 
of  the  brand  By  thus  branding  them. 
Kissare  not  only  jHroclaimed  to  the 
world  Butler's  ownership  in  the  cattle 
as  effectually  as  he  could  have  done 
by  any  other  means,  but  just  as  ef- 
fectually disclaimed  ownership  in 
them  himself." 

TJT.  MiseeUaneotts, 

In  Albright  v.  Albright  (1913)  151 
Wis.  610,  189  N.  W.  413,  it  appeared 
that  a  couple  conveyed  their  farm  and 
the  personal  property  thereon  to  their 
eldest  son,  in  consideration  of  some 
money  and  an  agreement  to  support 
them,  and  that,  after  the  father's 
death,  the  son  conveyed  the  farm  to 
his  mother  and  lived  on  it  with  her 
and  his  two  brothers  for  many  years, 
his  mother  being  in  charge  and  he  tt 
times  absent.  It  was  held,  on  the 
mother's  death,  that  he  was  not  es- 
topped from  claiming  the  personalty, 
it  not  being  shown  that  the  brothers 
who  received  real  property  from  their 
mother  and  who  claimed  the  persiw- 
aity,  she  having  once  stated  that  she 
had  given  it  to  them,  had  changed 
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their  position  to  their  prejudice,  rely- 
iiiflr  on  their  mother^s  apparent  owners 
ship  of  the  personalty.  » 

That  a  druggist  who  owned  a  printing 
press  and  other  materials  allowed  an- 
other to  set  up  a  printing  shop  in  the 
rear  of  his  store,  in  his  own  name, 
and  to  use  such  press  and  materials, 
will  not  estop  the  owner  from  hold- 
ing the  property  as  against  a  creditor 
who  did  not  give  credit  to  the  printer 
on  the  faith  of  the  supposed  owner- 
ship. Angell  V.  Hopkins  (1889)  79 
CaL  181.  21  Pac.  729. 

So,  allowing  a  press  to  be  used,  by 
the  owner's  successors  in  business 
does  ^not  prevent  the  owner  from  as- 


serting title  as  against  a  creditor  who 
had  not  extended  credit  to  the  posses- 
sor because  of  the  press.  Orcutt  v. 
Cast  (1918)  231  Mass.  805,  120  N.  E. 
855. 

In  Morgan  v.  Pierron  (1885)  64  Wis, 
523,  26  N.  W.  543,  where  a  father 
stocked  a  farm,  and  put  his  son  upon 
it  to  make  a  living,  and  some  of  the 
property  was  taken  in  an  attachment' 
against  the  son,  it  was  held  that  the 
father  could  recover,  it  appearing  that 
he  was  unaware  of  the  debt  of  the  son, 
and  it  not  appearing  that  the  creditor 
knew  anything  about  the  ownership 
of  the  property,  or  the  circumstances 
of  his  debtor.  B.  B.  B. 


BE  ESTATE  OF  DANIEL  C.  CORBIN,  Deceased. 


STATE  OF  WASHINGTON,  Appt., 

v. 

AUSTIN  CORBIN  et  al.,  Exrs.,  etc.,  of  Daniel  C.  Corbin,  Deceased,  Respts. 

Waafiington  Supreme  Court  (Dept.  No.  iJ^^June  IS,  1919, 

(—  Wash.  — ,  181  Pac  910.) 

Tax  —  computation  —  individual  estate. 

1.  Under  an  inheritance  tax  law  which  imposes  the  tax  upon  the  right 
to  receive,  the  graduated  rates  of  taxation  ahould  be  determined  by  the 
amount  going  to  the  individual  taxed,  and  not  upon  the  whole  estate,  as 
composed  of  the  aggregate  of  the  separate  devises  and  legacies. 

{See  note  on  this  qtiestion  beginning  on  page  688.] 

—  inheritance  —  what  affected  by. 

2.  A  tax  upon  the  right  to  receive  shall  pass  to  any  person  shall  be  sub- 
property   under   a   will,   rather  than  ject  to  a  tax  at  certain  rates,  depend- 
upon  the  property  itself  or  the  right  ing  upon  the  degree  of  relationship  of 
to  transmit  it,  is  imposed  by  a  statute  the  recipient  to  the  testator, 
providing    that    all    property    which         [See  26  R.  G.  L.  195.] 


Appeal  by  the  State  from  a  judgment  of  the  Superior  Court  for  Spokane 
County  (Blake,  J.)  in  favor  of  the  executors  in  a  proceeding  to  determine 
inheritance  taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  C.  R.  Jackson  and  George 
6.  Hannan  for  the  state. 

Messrs.  Allen,  Winston,  &  Allen,  for 
respondents: 

The  tax  is  not  one  upon  the  right  of 
devolution,  but  one  on  the  privilege  of 
succession  by  will,  law,  or  gift,  the 
word  "inheritance'*  being  used  in  its 


broad  sense.  Were  it  otherwise,  it 
would  be  unconstitutional,  as  not  be- 
ing within  its  title. 

Re  Clark,  37  Wash.  671,  80  Pac. 
267;  State  v.  Clark,  30  Wash.  439,  71 
Pac.  20 ;  Re  Stixrud,  58  Wash.  339,  33 
L.R.A.(N.S.)  632,  109  Pac.  348,  Ann. 
Cas.  1912A,  850;  Re  White,  42  Wash. 
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360,  84  Pac.  831;  Re  Lotzgesell,  62 
Wash.  352,  113  Pac.  1105;  Ops.  Atty. 
Gen.  1915,  1916,  p.  289. 

The  inheritance  tax  statutes  being 
special  and  arbitrary  in  their  nature, 
and  it  being  within  the  power  of  the 
legislature  to  make  its  intent  clear, 
they  are  strictly  construed  against  the 
state.  Their  terms  will  not  be  extend- 
ed by  implication  or  construction,  and 
^11  doubts  will  be  resolved  in  favor  of 
the  taxpayer. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747;  Eid- 
man  v.  Martinez,  184  U.  S.  578,  46  L. 
ed.  697,  22  Sup.  Ct.  Rep.  515;  State 
ex  rel.  Pettit  v.  Probate  Ct.  137  Minn. 
238,  L.R.A.1917F,  486,  163  N.  W.  285; 
English  V.  Crenshaw,  120  Tenn.  531, 
17  L.R.A.(N.S.)  753,  127  Am.  St.  Rep. 
1025,  110  S.  W.  210;  Crenshaw  v. 
Moore,  124  Tenn.  528,  34  L.R.A.(N.S.) 
1161,  137  S.  W.  924,  Ann.  Cas.  1913A, 
165;  McDaniel  v.  Byrkett,  120  Ark. 
295,  179  S.  W.  491;  Re  Harbeck,  161 
N.  Y.  211,  55  N.  E.  850;  People  v.  Koe- 
nig,  37  Colo.  283,  85  Pac.  1129, 11  Ann. 
Cas.  140;  Disston  v.  McClain,  77  C.  C. 
A.  340,  147  Fed.  114;  Lynch  v.  Union 
Trust  Co.  90  C.  C.  A.  147, 164  Fed.  161 ; 
Bailey  v.  Henry,  125  Tenn.  390,  143  S. 
W.  1124. 

When  construing  statutes,  that  con- 
struction should,  if  possible,  be  given 
which  will  render  the  statute  fair,  and 
not  absurd  or  oppressive. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747 ;  State 
ex  rel.  Chamberlin  v.  Daniel,  17  Wash. 
Ill,  49  Pac.  243;  Dennis  v.  Moses.  18 
Wash.  537,  40  L.R.A.  802,  52  Pac.  833. 

Where  two  constructions  are  possi- 
ble, one  rendering  the  law  valid,  the 
other  rendering  it  unconstitutional, 
the  first,  though  not  the  most  obvious, 
should  be  adopted. 

Armour  &  Co.  v.  Western  Constr.  Co. 
36  Wash.  529,  78  Pac.  1106;  Town- 
send  Gas  &  E.  L.  Ce.  v.  Hill,  24  Wash. 
469,  64  Pac.  778. 

The  tax  being  on  the  privilege  of 
inheriting,  one  who  inherits  the  same 
sum  of  money  as  another  can  only  be 
compelled  to  pay  the  same  amount  for 
the  privilege  of  receiving  such  sum 
from  the  same  class  of  deceased  rela- 
tives, even  though  ih  the  one  case  the 
estate  was  worth  only  |10,000  in  all, 
and  in  the  other  a  million  dollars. 

State  V.  Alston,  94  Tenn.  674,  28 
L.R.A.  178,  30  S,  W.  750;  State  ex  rel. 
Slabaugh  v.  Vinsonhaler,  74  Neb.  675, 
105  N.  W.  472;  Re  Timken,  158  Cal.  51, 
109  Pac.  608;  Posey  v.  Com.  123  Va. 


551,  96  S.  E.  771;  Re  McKeniian,  25 
S.  D.  369,  33  L.R.A.(N.S.)  606,  126 
N.  W.  611;  Morrow  v.  Durani,  140 
Iowa,  487,  23  L.R.A.(N.S.)  474,  118 
N.  W.  781,  17  Ann.  Cas.  850 ;  State  ex 
rel.  Garth  v.  Switzler,  143  Mo.  287,  40 
L.R.A.  280,  65  Am.  St.  Rep.  653,  45 
S.  W.  245 ;  Alderman  v.  Wells,  85  S.  C. 
507,  27  L.R.A.(N.S.)  864,  67  S.  E.  781, 
21  Ann.  Cas.  198;  Re  Fox,  154  Mich. 
5,  117  N.  W.  668. 

Tolman,  J.,  delivered  the  opinion 
of  the  court : 

Daniel  C.  Corbin,  a  resident  of 
Spokane  county,  there  died  on  Jane 
29,'  1918,  leaving  an  estate  which, 
after  deducting  debts  and  expenses 
properly  allowable  under  the  Inheri- 
tance Tax  Law,  amounted  in  value 
to  $743,425.52.  Deceased  by  his  will 
devised  this  estate  to  his  widow,  a 
son,  and  a  daughter  in  unequal  pro- 
portions. The  executors  and  the  tax 
commissioner  were  unable  to  agree 
upon  the  method  of  computing  the 
inheritance  tax  and  applying  the 
graduated  rates  provided  by  §  9183, 
Rem.  Code,  as  amended  by  the  Laws 
of  1917,  chap.  43,  p.  196.  The  tax 
commissioner  contended  that  all  of 
the  legatees  and  devisees  were  with- 
in the  first  class,  as  defined  by  the 
statute,  and  that,  after  deducting 
the  exemption,  the  graduated  rates 
should  be  applied  to  the  estate  pass- 
ing to  them  as  a  whole;  while  the 
executors  contended  that  the  grad- 
uated rates  should  be  applied  to  each 
bequest  or  legacy  as  a  separate 
entity.  By  the  fin^mentioned 
method  of  computation  the  inherit- 
ance tax  would,  by  reason  of  the 
graduated  rates,  amount  to  cod- 
aiderably  more  than  by  the  second. 
The  matter  was  submitted  to  the 
trial  court  upon  an  agreed  state- 
ment of  facts,  and  that  court  adopt- 
ed the  method  of  computing  the  tax 
contended  for  by  the  executors,  and 
entered  judgment  accordingly,  from 
which  judgment  the  state  has  ap- 
pealed. 

The  act  which  we  ai^  called  upon 
to  consider  is  entitled,  "An  Act  Re- 
lating to  the  Taxation  of  Inherit- 
anees  and  Proriding  for  the  Dis- 
position of  the  Same."  In  the  first 
sectldn  (Rem.  Code,  §  9182),  it  is 


RE  CORBIN. 


( —  Wash.  — , 

provided  that  "all  property  within 
the  jurisdiction  of  this  state,  and 
any  interest  therein,  .  .  .  which 
shaU  paaa  by  will  or  by  the  statutes 
of  inheritance  ...  to  any  person 
in  trust  or  otherwise,  shall,  for  the 
use  of  the  state,  be  subject  to  a  tax 
as  provided  for  in  §  918S,  .  .  . 
and  all  administrators,  executors 
and  trustees,  and  any  such  grantee 
under  a  conveyance,  and  any  such 
donee  under  a  gilt,  .  .  .  shall  be 
respectively  liable  for  all  such  taxes 
to  be  paid  by  them.  .  .  .  The 
inheritance  tax  shall  be  and  remain 
a  lien  on  such  estate  from  tbe  death 
of  tte  decedent  until  paid.'' 

In  the  second  section  as  now 
amended,  chapter  4S,  p.  196,  Session 
Laws  of  1917,  it  is  provided : 

''The  inheritance  tax  shall  be  im- 
posed on  all  estates  subrf  ect  to  the 
operation  of  this  act  at  the  following 
rate: 

''If  passing  to  or  for  the  use  of  a 
father,  mother,  husband,  wife,  lineal 
descendant,  adopted  child  or  lineal 
descendant  of  an  adopted  child,  the 
tax  shaO  be  1  per  centum  of  any 
value  not  exceeding  $50,000;  2  per 
centum  of  any  value  in  excess  of 
$50,000  and  not  exceeding  $100,000  ; 
8  per  centmh  of  any  value  in  excess 
of  $100,000  and  not  exceeding 
^250,000;  5  per  centum  of  any  value 
in  excess  of  $250,000.    .    .    ." 

Following  are  other  classificatioiis 
based  upon  relationship  or  want  of 
it»  each  talcing  a  different  rate. . 

Bearing  upon  the  question  to  be 
here  determined,  we  must  inquire 
whether  this  act  imposes  a  tax  upon 
the  right  to  receive  property  by  in- 
heritance ae  distinguished  from  a 
tax  upon  the  property  itself  thus 
pasfliBg>  or  a  tax  upon  the  rigbt  to 
transmit  property  by  will  or  under 
ststates  of  succession.  A  reading 
of  ttiB  statnte  at  once  suggests  tliat 
in  assesmng  13ie  tax  the  relationship 
or  dassiileation  of  each  legatee  or 
devisee  most  be  considered  in  order 
to  determine  the  rate  of  taxation; 
and  Uie  language  of  the  act  and  its 
title,  fairly  construed,  seem  to  point 
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toward  the  conclusion  that  Hie  legis- 
lative intent  was  to    T*x-inl.erU«nce 

impose  a  tax  upon  -wii««  mn^ete^ 
the  right  to  receive,  *''' 
rirthcr  than  a  tax  upon  the  property 
itself  or  upon  the  right  to  trans- 
mit it.  .  this  court  has  been  called 
upon  in  a  number  of  cases  to  con- 
sider this  legislation,  though  in  none 
of  them  was  the  question  now  in 
issue  raised ;  yet  some  light  may  be 
shed  upon  the  present  subject  by  a 
study  of  what  has  been  heretofore 
said. 

In  State  v.  Clark,  30  Wash.  439, 
71  Pac.  20,  the  constitutionality  of 
the  law  was  attacked,  and  the  opin- 
ion deals  mainly  with  constitutional 
questions.  Among  other  expres- 
sions which  might  be  quoted,  it  is 
there  said :  "The  rule  of  equality 
in  tasution  is  invoked  against  this 
exemption.  It  may  be  observed  that 
the  rule  invo&ed  does  not  forbid  a 
liberal  classification  for  purposes  of 
taxation.  The  classification  made 
here  is  manifestly  reasonable.  There 
is  no  inequality  among  the  members 
of  the  same  class.  This  objection  is 
discussed  in  many  of  the  authorities 
heretof o^'e  cited.  It  is  so  completely 
met  and  disposed  of  in  the  cas<e  of 
Magoun  v.  Elinois  Trust  &  Sav. 
Bank,  170  U.  S.  288,  42  L.  ed.  1037, 
18  Sup*  Ct.  Bep.  594,  that  it  must  be 
convincing  here." 

The  writer  of  that  opinion  quoted 
,  from  and  repeatedly  referred  to  the 
Magoun  Case,  and  so  clearly  fol- 
lowed and  adopted  its  reasoning  as 
.  temnkej  it  binding  Hpensiis,  furac- 
tically  to  the  same  extent  as  though 
it  were  a  decision  by  this  court.  It 
is  said  in  the  Magoun  Case :  *'The 
tax  is  not  on  money;  it  jis  on  the 
right  to  inherit;  and  hence  a  con- 
dition of  inheritance,  and  it  may  be 
graded  according  to  the  value  of 
that  inheritance.^ 

This  court  again  considered  the 
act  in  the  case  of  R^  Clark,  37 
Wash.  671,  80  Pac.  267.  It  was 
there  said :  ''We  do  not  think  that 
the  claim  of  the  state  fcreasurer  can 
be  upheld.  The  inheritance  tax  is 
payable  out  of  the  legacies,  and  is 
chargeable  to  the  individual  legatees. 
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The  court  cannot  compel  one  legatee 
to  pay  the  inheritance  tax  due  from 
another,  and  yet  such  is  the  effect 
of  the  order  appealed  from/' 

In  Re  White,  42  Wash.  360,  84 
Pac.  831,  there  was  involved  the 
question  of  whether  the  titi.e  of  the 
act  was  sulSiciently  broad  to  cover 
a  tax  on  the  right  of  succession  by 
will  as  .well  as  by  operation*  of  law, 
and  it  was  there  held  that  the  act 
imposes  a  tax  on  the  right  of 
succession,  whether  the  property 
passed  by  will,  by  operation  of  law, 
or  by  grant  or  gift,  to  take  effect 
upon  the  death  of  the  grantor  or 
donor. 

In  Re  Stixrud,  68  Wash.  339,  33 
L.R.A.(N.S.)  632,  109  Pac.  343, 
Ann.  Cas.  1912A,  850,  it  was  square- 
ly held  that  this  act  imposes  a  tax, 
not  upon  property,  but  upon  the 
right  or  privilege  of  receiving  it. 

In  Re  Lotzgesell,  62  Wash.  352, 
113  Pac.  1105,  it  was  held  that  the 
inheritance  tax  was  not  a  debt 
of  the  testator,  but  was  properly 
chargeable  to  the  legatees. 

If,  then,  as  we  have  already  held, 
the  tax  is  one  upon  the  right  to  re- 
ceive, to  be  paid,  in  the  last  analysis, 
by  the  legatee,  and  if  one  legatee 
cannot  be  held  to  pay  the  tax  of  an- 
other, does  it  not  likewise  follow 
that  the  amount  of  the  tax  to  be 


paid  by  any  one  legatee  must  be  de- 
termined from  the  amount  of  the 
legacy  received  by  him,  and  not 
either  in  whole  or  _^^«  ««-.*,-« 
m  part  from  the  -indivia«jii 
amount  which  miay  •'•*•*•• 
be  received  by  others  ?  We  are  con- 
vinced that  a  fair  reading  of  the 
statute  itself  leads  to  that  con- 
clusion, and  every  expression  of  tills 
court  during  the  eighteen  years  that 
it  has  been  the  law  lends  support  to 
that  position.  Not  only  so,  but  the 
reasoning  of  other  courts  in  con- 
struing similar  laws,  while  not 
wholly  harmonious,  abundantly  sup- 
ports our  conclusions.  Knowlton  v. 
Moore,  178  U.  S.  41,  44  L.  ed.  969, 
20  Sup.  Ct.  Rep.  747 ;  Re  Macky,  46 
Colo,  79,  23  L.R.A.(N.S.)  1207, 102 
Pac.  1075;  Re  McKennan,  26  S.  D. 
369,  33  L.R.A.(N.S.)  606,  126  N. 
W.  611 ;  Re  Fox,  154  Mich.  5,  117 
N.  W.  558 ;  McGannon  v.  State,  33 
Okla.  145,  124  Pac.  1063,  Ann.  Cas. 
1914B,  620. 

We  conclude,  therefore,  that  the 
legislative  intent  was  that  each 
legacy  should  be  considered  as  a 
separate  entity  and  taxed  as  such  at 
the  statutory  rate,  and  therefore  the 
judgment  appealed  from  was  right 
and  is  affirmed. 

Holcomb,    Ch.   J.,   and   MitcheD, 
in,  and  Mackintosh,  JJ.,  concur. 
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I.  Introduction,  688. 
II.  Rule  as  to  exemptions: 

a.  In  general,  689. 

b.  Rule  that  legacy  or  distributive 

share  is  determinative,  689. 
e.  Rule  that  amount  of  the  entire 
estate  is  determinative,  691. 
III.  Rule  as  to  graduated  rate,  695. 

/,  Introduction. 

The  ordinary  form  of  inheritance 
tax  statute  declares  that  all  prope^y 
that  shall,  upon  the  death  of  the  own- 
er, pass  to  another,  shall  be  subject 
to  a  tax,  but  excepts  therefrom  prop- 
erty or  estate  below  a  certain  amount. 


There  is  also  a  provision  in  some  stat- 
utes for  an  increased  rate  as  the  prop- 
erty or  estate  increases  in  amoant 
The  various  statutes  are  set  out  be- 
low. The  contemporary  statute  should 
always  be  consulted  in  any  investiga- 
tion of  this  subject  Under  such  stat- 
utes there  arises  the  question  anno- 
tated herein,  as  to  whether  the  'prop- 
erty" or  ''estate"  that  is  exempted  or 
that  measures  the  rate  under  the  grad- 
uated taxing  statutes  is  the  property 
or  estate  of  the  decedent  or  the  prop- 
erty or  estate  that  pases  to  the  sepa- 
rate beneficiaries. 
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II.  Rule  as  to  €Qcemptian9» 

a.  In  getterdk 

Although  thifl  matter  as  it  relates 
to  exefflptions  is  governed  to  some  ex- 
tent by  the  form  of  statute,  the  differ- 
ences in  statutes  do  not  account  alto- 
gether for  the  difference  in  judicial 
opinion.  There  are  two  theories  upon 
the  question* 

b,  Buie  that  legaeif  or  d49tHbutiv0  tharm 
i»  determinative, 

AccordinflT  to  one  theory  .the  exemp- 
tion is  governed  by  the  amount  of  the 
legacy  or  distributive  share. 

United  States. — Knowlton  v.  Moore 
(1900)  178  U.  S.  41,  44  L.  ed.  969,  .20 
Sap.  Ct  Rep.  747,  see  statute  set  out 
infra. 

CoicMradOb— People  v.  Koenig  (1906) 
37  Colo.  283,  85  Pac.  1129, 11  Ann.  Cas, 
140. 

Kentucky. — ^Booth  v.  Com.  (Rodman 
V.  Com.)  (1908)  130  Ky.  88,  33  L.RJL 
(N.S.)  592,  113  S.  W.  61. 

Maine.— State  v.  Hamlin  (1894)  86 
Me.  495,  25  L.R.A.  632,  41  Am.  St  Rep. 
569,  30  AtL  76. 

Minneaota. — State  ex  rei.  Basting  ▼. 
Probate  Ct.  (1907)  101  Minn.  485, 112 
N.  W.  878. 

New  YoriL— Re  Cager  (1888)  111 
N.  Y.  348,  18  N.  E.  866  (decided  under 
chap.  483,  Laws  of  1885) ;  Re  Howe 
(1889)  112  N.  Y.  100,  2  L.R.A.  825,  19 
N.  E.  513  (decided  under  chap.  483, 
Laws  of  1885);  McVean  v.  Sheldon 
(1888)  48  Hun,  163  (decided  under 
chap.  483,  Laws  of  1885);  Re  Smith 
(1886)  5  Dem.  90  (Statute  of  1885); 
Re  Hoplcins  (1887)  6  Dem.  1  (Statute 
of  1885)  ;  Re  McCready  (1887)  6  Dem. 
292,  10  N.  Y.  S.  R.  696  (Statute  of 
1885)  ;  Re  SterUng  <1894)  9  Misc.  224, 
30  N.  Y.  Supp.  385  (Acts  of  1885, 
1887,  and  1891,  all  substantially  simi* 
lar;  see  Act  of  1885,  set  out  infra) ; 
Re  Hunt  (1916)  96  Misc.  399,  160 
N.  Y.  Supp.  383  (Statute  of  1885) ;  this 
rule  was  applied  in  Re  Peck  (1890)  2 
Connoly,  201,  24  Abb.  N.  C.  365,  9 
N.  Y.  Supp.  465;  Re  Swift  (1890)  2 
Connoly,  644,  16  N.  Y.  Supp.  193,  but 
no  question  arose  thereon;  contra. 
Re  Miller  (1887)  5  Dem.  132  (Statute 
of  1885) . 

The  statute  involved  in  People  v. 
7  A.L.R. — 44. 


Koenig  (Colo.)  supra,  provided  that 
"all  property  .  .  .  which  shall  pass 
by  will  or  by  the  intestate  laws  of  this 
state  from  any  person  ...  to  any 
person  or  persons  •  .  .  shall  be 
and  is  subject  to  a  tax  at  the  rate 
hereinafter  specified  .  .  .  and  all 
heirs,  legatees  and  devisees,  adminis- 
trators, executors  and  trustees  shall 
be  liable  for  any  and  ail  such  taxes 
until  the  same  shall  have  been  paid 
as  hereinafter  directed.  When  the 
beneficial  interests  to  any  property  or 
income  therefrom  shall  pass  to  or  for 
the  use  of  any  father,  mother,  hus- 
band, etc.,  ...  in  every  such  case 
the  rate  of  tax  shall  be  $2  on  every 
$100  of  the  clear  market  value  of  such 
property  received  by  each  person 
.  .  .  provided  that  the  sum  of  $10,- 
000  of  any  such  estate  shall  not  be 
subject  to  any  such  duty  or  taxes  and 
that  only  the  amount  in  excess  of 
$10,000  shall  be  subject  to  the  above 
duty  or  tax."  The  court  argues  that 
"the  term  'such  estate,'  to  which  the 
exemption  applies,  presupposes  that 
that  estate  or  property  has  been  de- 
scribed or  mentioned  in  some  previous 
part  of  the  section  or  statute.  The 
word  'property,'  but  not  'estate,*  is 
earlier  employed  several  times  in  the 
same  section.  Naturally  'such  estate' 
in  the  proviso  relates  to  the  next  ante- 
cedent similar  expression.  Observing 
this  usual  rule  of  construction,  the 
term  'such  estate'  we  think  refers  to 
'such  property  received  by  each  per- 
son,' because  that  is  the  first  preced- 
ing similar  term  found  in  the  same 
sentence  and  in  the  same  grammatical 
connection.  As  the  tax  is  laid  upon 
the  receipt  of  'such  property  by  each 
person,'  naturally  the  exemption 
should,  and  we  hold  does,  apply  to  the 
separate  distributive  shares  and  lega- 
cies, and  not  to  the  aggregate  value 
of  the  property  of  the  decedent.  'Prop- 
erty' and  'estate'  are  often  used  syn- 
onymously, and  are  so  used  in  this 
section/' 

The  statute  involved  in  Booth  v. 
Canu  (Ky.)  supra,  provided  that  "all 
property  which  shall  pass  by  will,  or 
by  the  intestate  laws  of  this  state  f  i*om 
any  person,  ...  to  any  person 
.     .    .     shall  be  and  is  subject  to  a 
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tax  of  |5  on  every  $100  of  the  fair 
caah  value  of  such  property.  .  .  . 
Provided  tkat  the  first  $500  of  every 
estate  shall  not  be  subject  to  such 
duty  or  tax."  In  holding  that  this  last 
sentence  referred  to  the  estate  passing 
to  the  legatee,  the  court  says  that  '*the 
tax  is  upon  the  individual,  and  can  be 
imposed  only  when  the  particular  in- 
terest in  the  decedent's  estate  passing 
to  him  exceeds  $500.  The  tax  is  not, 
therefore,  imposed  on  the  estate  of  the 
decedent,  but  upon  the  beneficiaries' 
right  of  succession  to  his  property. 
Nor  does  the  fact  that  the  executor  or 
administrator  is  required  by  the  act 
to  pay  the  tax  make  it  a  tax  against 
the  estate  of  the  testator  or  decedent, 
for  it  also  requires  him  to  deduct  it 
from  the  estate  passing  to  the  legatee 
or  collateral  heir." 

The  statute  involved  in  State  v. 
Hamlin  (Me.)  supra,  provided  that 
"all  property  within  the  jurisdiction 
of  this  state,  and  any  interest  therein, 
.  .  .  which  shall  pass  by  will  or  by 
the  intestate  laws  of  this  state  .  .  . 
to  any  person  .  .  .  shall  be  liable  to 
a  tax  of  2i  per  cent  of  its  value  above 
the  sum  of  $500  .  .  .  and  all  admin- 
istrators, executors  and  trustees,  and 
any  such  grantee  .  .  .  shall  be  lia^ 
ble  for  all  such  taxes."  The  court  ar- 
gues :  'It  is  difficult  to  construe  this 
language  to  mean  other  than  that 
such  taker,  subject  to  the  tax,  shall  be 
liable  upon  the  amount  received  above 
$500.  A  grantee  is  made  liable  to 
'such  taxes.'  What  taxes?  Plainly, 
2i  per  cent  upon  the  amount  received 
in  excess  of  $500.  This  construction 
is  greatly  aided  by  the  %d  section, 
which,  in  dealing  with  limited  estates 
to  the  excepted  classes  (whether  in- 
cluding all  or  part  of  decedent's  es- 
tate) and  remainder  to  the  taxable 
class,  provides  for  an  appraisal  of  the 
value  of  the  limited  estate,  and  when^ 
that  is  ascertained,  that  value,  'to- 
gether wi^  the  sum  of  $600,'  is  to  be 
deducted  from  the  value  of  such  prop- 
erty, and  the  remainder  become  sub- 
ject to  the  tax  or  duty.  This  provision 
is  plainly  inconsistent  with  the  claim 
that  the  $500  exemption  is  to  be  taken 
once  for  all  from  the  corpus  of  dece- 
dent's entire  estate." 


The  statute  under  which  State  ex 
rel.  Basting  v.  Probate  Ct  (1907)  101 
Minn.  485,  112  N.  W.  878,  was  decided, 
is  not  set  out  in  that  opinion.  A  stat- 
ute of  this  state  which  was  invoWed 
in  the  earlier  case  of  State  ex  rel.  Foot 
v.  Bazille  (1905)  97  Mimu  11,  6  L.R.A. 
(N.S.)  732,  106  N.  W.  93,  7  Ann.  Cas. 
1056,  provided:  "Section  L  A  tax 
shall  be  and  is,  hereby  imposed  upon 
all  inheritances,  devises,  bequests, 
legacies  and  gifts  of  every  kind, 
.  .  .  the  value  of  which  exceeds 
$10,000,  and  npon  such  excess  only. 
Section  2.  Soeh  tax  shall  be  computsd 
upon  the  full  and  true  value  of  sach 
ittl^eritance,  devise,  bequest,  legacy,  or 
gift,  above  such  excess."  This  statute 
apparently  is  the  same  as  that  in- 
volved in  State  ex  rel.  Basting  v.  Pro- 
bate Gt. 

Section  1  of  chapter  483,  of  the  New 
York  Laws  of  1886,  under  which  Re 
eager  (1888)  111  N.  Y.  348,  18  N.  E. 
866,  and  Re  Howe  (1889)   112  N.  T. 
100,  2  L.R.A.  825,  19  N.  E.  618,  and 
other  of  the  New  York  cases  set  oat 
above,   were   decided,   provided  that 
''after  the  passi^re  of  this  act  all  prop- 
erty which  shall  pass  by  will,"  etc.,  to 
any  person,  etc.,  otfier  Idian  the  father. 
or    certain    other    excepted   persons, 
''shall  be  subject  to  a  tax  of  $5  on 
every  $100  of  the  dear  maricet  value 
of  such  property,  provided  that  an 
estate  which  may  be  valued  at  a  less 
sum  than  $500  shall  not  be  subject  to 
such  duty  or  tax."    In  holding  that  the 
exemption   applied  to  each   separate 
legacy,  the  court,  in  Re  Howe  (N.  Y.) 
supra,  states  that  ''the  tax  is  not  im- 
posed upon  the  estate  of  which  she 
[the   testatrix]    was   seised    or  pos- 
sessed, but  only  upon  .so  much  of  it 
as  passes  to  certain  persons, — ^not  all 
persons,  or  any  x>erson ;  and,  although 
the  executor  is  required  tx)  pay  the  tax, 
he  is  to  deduct  it  from  the  particular 
legacy,  and  cannot  'deliver  or  be  com- 
pelled to  deliver  any  specific  legacy  or 
property  subject  to  tax  to  any  person 
until  he  shall  have  collected  the  tax 
thereon.' " 

The  New  York  statute  was  changed 
by  the  Statute  of  1892,  under  which 
the  entire  amount  of  the  decedent's 
estate    was    made   the    determinative 
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amount  (see  infra,  II.  c).  The  New 
York  act  was  again  changed  in  1910 
(Laws  of  New  York,  §  243,  chap.  706), 
and  the  words  ^'estate"  and  ''fnfoper- 
ty,"  as  used  itt  the  artioie,  were  de- 
lined  to  mean  ^'the  property  or  in- 
terest therein,  passing  or  transferred 
to  individual  or  corporate  legatees, 
deriseea,  heirs,  next  of  khi,''  etc.,  and 
'*not  the  property  or  ittterest  therein 
of  the  decedent,  gmntor,  donor  or 
vendor,  passing  or  transferred."  Un- 
der this  act,  the  courts  have,  in  accord 
with  the  clear  language  thereof,  held 
the  exemption  to  be  governed  ^  the 
amount  passing  to  the  beneficiaries. 
Re  Mason  (1910)  69  Misc.  2S0,  126 
N.  Y.  Supp.  998;  Re  Title  Guarantee 
&  T.  Co.  (1913)  81  Misc.  106,  142  N.  Y. 
Supp.  1070,  affirmed  in  (1913)  159 
App.  Div.  803,  144  N.  Y.  Supp.  889, 
which  is  affirmed  in  (1914)  212  N.  Y. 
551,  106  N.  E.  1043;  Re  Eaton  (1913) 
79  Misc.  69,  140  N.  Y.  Supp.  601. 

Under  a  statute  providing  that  an 
inheritance  tax  shall  not  be  imposed 
upon  any  inheritance,  legacy,  or  other 
donation  to  or  in  favHnr  of  any' ascend- 
ant or  descendant  of  the  decedent 
below  $10,000  in  amount  of  value,  the 
question  is  seemingly  settled  in  accord 
with  the  theory  of  the  above  decisions. 
It  has  been  held^  however,  asai  if  the 
legacy  is  over  $10,000  in  value,  it  is 
taxable  on  its  full  amount  under  this 
statute.  Fallon's  Succession  (1919) 
144  La.  299,  80  So.  544 

o.  Rule  that  aniBunt  of  the  entire  estate 

is  wtetennHtallftfe, 

Other  courts  hold  ^t  exemptions  to 
be  determined  by  the  amount  of  the 
estate,  and  not  the  amount  of  the  sep- 
arate legacies. 

Iowa.— McGhee  v.  State  (1898)  105 
Iowa,  9,  74  N.  W.  695. 

Miekigan.  —  Stellwagen  v.  Wayne 
Probato  Judge  (1902)  130  Mich.  166, 
89  N.  W.  728. 

MeiitaAa. — State  ex  rel.  Oilmore  v. 
District  Ct.  (1912)  45  Mont.  335,  122 
Pac.  9^,  A^n.  Cfts.  1914A,  469. 

Ohio.— Re  Inheritance  Tax  (1897)  5 
Ohio  S.  &  C.  P.  Dec.  555. 

Pennsylvania.  —  HowelPs  Estate 
(1892)  147  Pa.  164,  23  Atl.  403;  Com; 
V.  Boyle  (1885). 2  Del.  Co.  Rep.  33S: 
Mixter's  Estate  (1891)  10  Pa.  Co.  Ct. 


409.  But  see  Com.  v.  Kerchner  (1889) 
24  W.  N.  C.  260,  and  explanation 
thereof  in  Howell's  Estate,  supra. 

Utah.— Dixon  v.  Ricketts  (1908)  26 
Utah,  216,  72  Pac.  947. 

Wleeonein.— Black  v.  State  (1902) 
118  Wis.  205,  90  Am.  St.  Rep.  853,  89 
N.  W.  522. 

England. — Atty.-Gen.  v.  Aberdare 
[1892]  2  Q.  B.  684,  61  L.  J.  Q.  B.  N.  S. 
615,  67  L.  T.  N.  S.  588,  56  J.  P.  806. 
See  Re  Hamlin  (1919;  N.  Y.)  post, 
701. 

By  some  statutes  it  is  the  amount 
of  the  estate  passing  or  transferred  to 
those  not  specifically  exempted  from 
the  provisions  of  the  act.    Re  Hoffman 

(1894)  148  N.  Y.  827,  38  N.  E.  311 
(decided  under  Act  of  1892) ;  Re  Cor- 
bett  (1902)  171  N.  Y.  516,  64  N.  E. 
209  (decided  tinder  Act  of  1896, 
which  was  substantially  the  same  as 
Ac^of  1892);  Re  Costello  (1907)  189 
N.  Y.  288,  82  N,  E..  J89  (decided  under 
statute  similar  to  statute  under  which 
Re   Corbett   was    decided) ;   Re   Hall 

(1895)  88  Hun,  68,  84  N.  Y.  Supp.  616, 
(decided  under  Act  of  1892)  ;  Taylor's 
Estate  (1893)  6  Misc.  277,  27  N..  Y. 
Supp.  232;  Re  BirdsalJ  (1897)  22  Misc. 
180,  49  N.  Y.  Supp. '450,  affirmed  in 
(1899)  43  App.  Div.  624,  60  N.  Y. 
Supp.  1133;  Re  De  Graaf  (1898)  24 
Misc.  147,  58  N.  Y.  Supp.  591 ;  Re  Cur- 
tis  (1900)  31  Misc.  83,  64  N.  Y,  Supp. 
574;  Re  Plynn  (1893)  30  N.  Y.  Supp. 
88  (Statute  of  1892) ;  Re  Hart  (1917) 
98  Misc.  515,  162  N.  Y.  Supp.  716  (de- 
cided under  Statute  of  1892),  reversed 
on  other  grounds  in  (1917)  179  App. 
Div.  39,  166  N.  Y.  Supp.  188,  wher^the 
court  expressed  no  opinion  on  the 
question  herein  annotated;  Re  Gold- 
enberg  (1919)  187  App.  Div.  692,  176 
N.  Y.  Supp.  201  (Statute  of  1892  and 
amendment  of  1896).  Contra,  Re 
Skillman  (1894)  10  Misc.  642,  32  N.  Y. 
Supp.  780  (this  decision  by  a  surro- 
gate refuses  to  follow  Re  Hoffman 
(1894)  143  N.  Y.  327,  38  N.  E.  811, 
supra). 

See  Re  Title  Guarantee  &  T.  Co. 
(1913)' 81  Misc.  106,  142  N.  Y.  Supp, 
1070,  supra. 

A  bishop  or  a  religious  corporation 
is  specifically  exempted  from  taxation 
under  the  New  York  statute,  and  it  is 
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the  theory  of  the  decisions  that  if  such 
a  gift  reduces  the  estate  below  the 
exemption  amount,  the  estate  is  not 
taxable.  Re  Corbett  (1902)  171  N.  Y. 
516,  64  N.  E.  209  (obiter).  Certain 
relatives  of  the  decedent  are  also  ex- 
empted unless  the  property  passing  to 
them  is  over  $10,000,  while  the  general 
exemption  amount  is  only  $500.  In  Re 
Corbett  (N.  Y.)  supra,  a  tax  was  as- 
sessed upon  the  legacies  to  favored 
relatives  although  aggregating  less 
than  $10,000,  where  this  aggregate 
with  the  legacies  passing  to  others 
made  a  total  so  passing  in  excess  of 
$10,000. 

Where  the  entire  estate  is  less  than 
$10,000,  a  legacy  to  a  favored  relative 
has  been  held  not  taxable;  but  if  the 
estate,  including  such  legacy,  is  over 
$500,  the  shares  of  the  other  legatees 
are  held  taxable  although  the  aggre- 
gate of  the  shares  passing  to  theii;^  is 
less  than  $500.  Re  Costello  (1907) 
189  N.  Y.  288,  82  N.  E.  139;  Re  Gar- 
land (1903)  88  App.  Div.  880,  84  N.  Y. 
Supp.  630;  Re  McMurray  (1904)  96 
App.  Div.  128,  89  N.Y.  Supp.  71;  Re 
Mock  (1906)  113  App.  Div.  913,  100 
N.  Y.  Supp.  1130,  reversing  (1906)  49 
Misc.  283,  99  N.  Y.  Supp.  236 ;  Re  Ros- 
endahl  (1903)  40  Misc.  542,  82  N.  Y. 
Supp.  992. 

On  the  other  hand,  it  has  been  held 
in  this  state  that  where  property  less 
than  $10,000,  which  is  bequeathed  to 
one  of  the  favored  relatives,  reduces 
the  amount  of  the  estate  below  $500, 
the  estate'  is  not  taxable.  Re  Bliss 
(1896)  6  App.  Div.  192,  39  N.  Y.  Supp. 
875;  Re  Conklin  (1903)  39  Misc.  771, 
80  N.  Y.  Supp.  1124.  The  reasoning  by 
which  the  court  in  Re  Bliss  (N.  Y,) 
supra,  arrived  at  its  conclusion,  is  as 
follows:  After  citing  the  statutory 
definition  of  the  words  "estate"  and 
"property,"  to  the  effect  that  such 
words  shall  be  taken  to  mean  the  prop- 
erty or  interest  therein  of  the  testator 
or  intestate,  etc.,  passing  or  trans- 
ferred "to  those  not  herein  specifically 
exempted"  from  the  provisions  of  the 
act,  the  court  states:  "It  thus  ap- 
pears that  under  the  statute,  while  the 
distributive  shares  passing  to  the 
nephew  do  not  exceed  in  the  aggregate 
the  sum  of  $500  [the  general  exemp- 


tion amount],  still  those  shares  will  be 
subject  to  taxation  in  case  the  whole 
property  of  the  intestate  passing  to 
persons  not  by  the  act  specifically  ex- 
empted exceeds  the  sum  of  $500.    The 
only  question  presented  is,  therefore, 
whether  the  sister  [one  of  the  favored 
relatives]  of  the  intestate  is  'speci^e- 
ally  exempted'  by  the  statute.     We 
think  it  clear  that  she  is.    The  counsel 
for  the  appellant  concedes  that  bish- 
ops and  religious  corporations  are  ex- 
empted from  the  provisions  of  the  tax, 
and  that  if  any  part  of  the  estate  had 
passed  to  them  under  the  distribution, 
such  part  would  not  be  considered  in 
determining  whether  the  property  ex- 
ceeded $500  or  not.     The  exemption 
from  taxation  of  devises  or  bequests 
to  bishops  and  religious  corporations 
is  found  in  the  same  section  as  the 
exemption  of  the  father,  mother,  or 
sister,  in  case  the  personal  property 
is  less  than  $10,000  [the  exemption 
amount   to   favored   relatives].     We 
think  the  father,  mother,  or  sister  is 
as  truly  exempted  as  the  bishop  or 
religious  corpoimtien.    There  is  this, 
and    only    this,    difference    between 
these  two  classes:    The  bishop  or  re- 
ligious corporatioii  is  specifically  ex- 
empted in  all  cases;  the  father,  moth- 
er, or  sister,  etc.,  are  exempted  only  in 
case  the  estate  does  not  exceed  $10,- 
000.    But  as  to  both  these  classes  the 
exemption  is  specific.    As  the  distrib' 
utive  share  passing  to  the  sister  was 
less  than  $10,000,  it  is  not  to  be  added 
to  the  distributive  shares  passing  to 
the  nephews,  and  ascertaining  wheth- 
er such   last  distributive  shares  are 
subject  to  taxation."    The  court  in  Re 
Conklin    (N.  Y.)    supra,  referring  to 
the  provision  oi^  the  statute  that  the 
word  "property"  shall  mean  the  prop- 
erty of  the  decedent  "transferred  to 
those  not  herein  specifically  exempted 
from  the  provisions  of  this  article," 
states  that  the  "sum  of  this  law  is, 
therefore,  that,  given  an  estate  of  less 
than  $10,000  value,  it  is  taxable  only 
when  that  part  of  it  passing  to  per- 
sons not  specifically  exempted  equals 
or  exceeds  $500  in  value.    In  the  case 
at  issue  the  amount  passing  to  the  sis- 
ters is  specifically  exempted,  the  es- 
tate being  less  than  $10,000,  and  the 
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amount  passing  to  those  not  specificaN 
ly  exempted  is  lete  than  $500,  and  like- 
wise not  taxable.*'  The  reasoning  of 
the  courts  which  have  come  to  the 
opposite  conclusion  is  stated  as  fol- 
lows in  Re  Garland  (1903)  88  App. 
Div.  380,  4  N.  Y.  Supp.  630,  supra: 
''A  widow  was  not  a  person  exempted 
from  the  operation  of  the  law;  a 
transfer  to  her  was  not  taxable  unless 
the  total  value  of  the  personal  prop- 
erty passing  under  the  transfer  was 
110,000  or  more.  The  exemption  re- 
ferred to  in  the  statute  had  reference 
to  the  persons  to  whom  transfers  are 
made,  such  as  a  bishop  or  a  religious 
corporation,  and  not  to  the. value  of 
the  property  transferred  to  such  per- 
son." 

I^e  statutes  under  which  this  ttie- 
ory,  that  the  amount  of  the  entire 
estate  determines  the  exemption,  has 
been  adopted,  have  been  of  various 
forms.  In  McGhee  v.  State  (1898)  106 
Iowa,  9,  74  N.  W.  696,  there  was  held 
to  be  but  one  exemption  under  a  stat- 
ute declaring  that  ''all  property  within 
the  jurisdiction  of  the  state  .  .  . 
which  shall  pass  by  will  or  by  the 
intestate  laws  ...  to  any  person 
in  trust  or  otherwise  .  .  .  shall 
be  subject  to  a  tax  of  5  per  centum 
of  its  value  above  the  sum  of  91,000, 
after  the  payment  of  all  debts,  for  the 
use  of  the  state."  The  court  states 
that  ''the  statutory  phrase  Ho  any  per- 
son' does  not  necessarily  mean  one 
person  only,  but  ^111  include  more 
than  one  when  that  is  required  to  give 
the  statute  the  effect  it  was  intended 
to  have.  The  administrator,  executor, 
or  trustee  charged  with  the  duty  of 
settling  the  Estate  is  liable  for  the 
payment  of  the  tax,  excepting  that  in 
some  cases  he  is  required  to  collect 
the  tax  from  the  person  who  is  to 
receive  the  property,  and  to  do  certain 
things  provided  by  statute  to  procure 
a  lien  for  the  tax  upon  property  sub- 
ject to  it.  But  the  tax  is  only  payable 
on  account  of  the  property  of  an  es- 
tate in  excess  of  $1,000  which  remains 
'after  the  payment  of  all  its  debts.' 
To  whose  debts  does  this  statute  re- 
fer? ...  It  is  evident  that  the 
debts  to  be  paid  are  those  which  are 
claims  against  the  estate  of  decedent, 


and  we  are  of  the  opinion  that  both  of 
the  phrases  'above  the  sum  of  $1,000' 
and  'after  the  payment  of  all  debts' 
have  direct  relation  to  the  estate  of 
the  decedent.  The  legislative  intent 
as  to^his  may  be  expressed  thus :  'AH 
property  within  the  jurisdiction  of  this 
state  which  shall  pass  by  will  or  the 
intestate  laws  of  this  or  any  other 
state,  or  by  deed,  grant,  sale,  or  gift 
made  .  .  .  '  other  than  to  or  for  the 
use  of  the  persons  specified,  'shall  be 
subject  to  a  tax  of  5  per  centum  of  its 
yralue  above  the  sum  of  $1,000  after 
the  payment  of  all  its  debts,  for  the 
use  of  the  state.'  Other  portions  of 
the  act  tend  to  justify  the  interpreta- 
tion we  adopt,  and  we  do  not  doubt  that 
it  expresses  the -legislative  intent.  It 
will,  as  nearly  as  is  practicable,  oper- 
ate uniformly  where  the  conditions 
are  the  same,  and  thus  produce  equal- 
ity in  results."  The  court  then  refers 
to  the  case  of  Be  Howe  (1889)  112 
N.  Y.  100,  2  L;R.A.  825,  19  N.  £.  513, 
and  states  that  "we  must  decline  to 
follow  that  case  so  far  as  it  can  be 
regarded  as  applicable  to  the  statute 
under  consideration." 

The  statute  involved  in  Stellwagen 
V.  Wayne  Probate  Judge  (1902)  130 
Mich.  166,  89  N.  W.  728,  provided  that 
"when  the  property  or  any  beneficial 
interest  therein  passes  by  any  such 
transfer  to  [certain  specified  persons] 
.  .  .  such  transfer  of  property  shall 
not  be  taxable  under  this  act  unless  it 
is  personal  property  of  the  value  of 
$5,000  or  more,  in  which  case  it  shall 
be  taxable  under  this  act  at  the  rate 
of  1  per  centum,  upon  the  clear  mar- 
ket value  of  all  such  property  in  ex- 
cess of  $5,000."  This  statute  is  held 
by  the  court  to  be  a  substantial  copy 
of  a  pre-existing  statute  of  the  state 
of  New  York,  which  was  construed  in 
Re  Hoffman  (1894)  143  N.  Y.  327,  38 
N.  E.  311,  and  there  held  to  have  been 
enacted  for  the  express,  purpose  of 
making  plain  an  intent  that  the  ex- 
emption should  be  taken  from  the  es- 
tate of  the  decedent  as  a  whole,  and 
not  from  each  interest  transferred. 
The  statute  having  been  so  construed, 
that  construction  was  followed.  There 
is,  however,  a  strong  dissenting  opin- 
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ion  by  Grant,  J.,  in  which  the  opposite 
view  is  taken. 

The  statute  involved  in  State  ex  rel. 
Gilmore  v.  District  Gt.  (1912)  45 
Mont.  386,  122  Pac.  922,  Ann.  Gas. 
1914A,  469,  provided  that  '*aU  proper^ 
which  shall  pass  by  will  or  by  the  in- 
testate laws  of  this  state  from  any  per- 
son ...  to  any  person  or  persons 
.  .  .  shall  be  and  is  subject  to  a 
tax  of  65  on  every  $100  of  the  market 
value  of  such  property.  .  .  .  Pro- 
vided that  an  estate  which  may  be 
valued  at  a  less  sum  than  67,500  shajl 
not  be  subject  to  any  aueh  tax  or 
duty.*' 

The  statute  involved  in  Bs  Inherit- 
ance Tax  (1897)  5  Ohio  S.  ft  C.  P.  Dec. 
565,  provided  that  ''all  property  which 
shall  paas  .  .  .  shall  be  liable  to  a 
tax  of  6  per  centum  on  its  value  above 
62.000." 

The  statute  involved  in  HowelFe 
Estate  (1892)  147  Pa.  164,  28  Ail.  408, 
provided  that  "all  estate,  real,  person- 
al, and  mixed,  of  every  kind  whatso- 
ever .  .  .  passing  from  any  person 
...  to  any  person  or  persons,'' 
shall  be  liable  to  a  tax  of  $6  ''on  every 
hundred  dollars  of  ttie  clear  value  of 
such  estate  or  estates."  It  was  then 
provided  that  "no  estate  whieh  may  be 
valued  at  a  less  sum  than  |250  shall 
be  subject  to  a  duty  or  tax." 

The  Pennsylvania  statute  involved 
in  Com.  v.  Boyle  (1885)  2  Del.  Go. 
Rep.  (Pa.)  ^6,  provided  thi^  "all  es- 
tates, real,  personal,  and  mixed,  oif 
every  kind  whatsoever  passing  from 
any  person  ...  to  any  person 
.  .  .  shall  be,  and  they  are  made 
sub^t  to  a  tax  or  duty  of  ...  on 
every  hundred  dollars  of  the  clear 
value  of  such  estate  or  estates,  etc. 
Provided  that  no  estate  that  may  be 
valued  at  a  less  sum  than  6250  shall  be 
subject  to  duty  or  tax." 

The  statute  involved  in  Dixon  v. 
Ricketts  (1906)  26  Utah,  216,  72  Pac. 
947,  provided  that  "all  property,  with- 
in the  jurisdiction  of  this  state,  and 
any  interest  therein  .  .  .  which 
shall  pass  by  will  or  by  the  statute  of 
inheritance  ...  to  any  person,  in 
trust  or  otherwise,  shall  be  subject  to 
a  tax  of  5  per  centvm  of  its  value 


above  the  sum  of  610,000,  after  the 
payment  of  all  debtff." 

The  statute  under  which  At^.  Gen. 
V.  Aberdare  [1892]  2  Q.  B.  (Eng.)  684, 
61  L.  J.  Q.  B.  N.  S.  615,  67  L.  T.  N.  S. 
588,  56  J.  P.  806^  was  decided,  made 
estate  duly  payable  "where  the  value 
of  any  sueeession  etscceeds  £10,000." 

As  shown  above,  the  eairlier  New 
York  cases  adhere  to  the  rule  that  the 
exemption  under  such  statutes  as  are 
under  discuesion  in  Uiis  note  related 
to  the  share  taken  by  the  legatees,  and 
not  to  the  amount  of  the  estate.  In 
1892,  there  was  a  revision  of  the  New 
York  law  on  the  subject  of  inheritaiiee 
taxation,  and  a  section  inserted,  to  the 
effect  that  "the  words  'eatate'  and 
'property,'  as  used  in  this  act,  shall  be 
taken  te  mesA  tiie  property  or  interest 
therein  of  the  testator,  intestate, 
grantor,  barsrainor,  or  vendor,  passing 
or  transferred  to  thoee  not  specifically 
exempted  from  the  provisions  of  this 
act,  and  not  as  the  property  or  interest 
thermn,  paasung  oir  transferred  to 
individual  lefatees,  devisees,  heirs, 
next  of  kin,  gnuitees,  donees,  or 
vendees*  .  .  .  The  word  trans- 
ter,*  as  naod  in  this  ac^  shall  be 
taken  to  include  the  passing  of  prop- 
erty, or  any  interest  therein,  in  pos- 
seesien  or  enjoyment,  present  or  fn- 
ture,  by  inheritance,  ^kescent,  devise, 
bequest,  grant,  deed,  bargain,  sale  or 
gift  in  the  BUtnner  herein  prescribed." 
Under  this  statute  H  is  held  in  Be 
Hoffman  (1894)  1^  N.  Y.  S27,  38  N.  E. 
311,  that  the  exemption  must  be  de- 
termined by  the  entire  estate  of  the 
deceased.  The  court  states  that  "it 
will  be  observed  that  the  idea  of  Ihe 
lawmaker  is  explained  by  declaring 
not  only  what  the  words  'estate'  and 
^property,'  as  used  in  the  act,  shall 
mean,  but  also  what  they  shall  not 
mean;  and  the  negation  is  a  denial  is 
terms  of  the  precise  oonstroetien 
which  thte  eeurt  liad  previously  adept- 
ed  in  detennining  what*  was  ineant  by 
t^e  word  'estate'  wiien  nstod  unbigu- 
ously  and  without  qualifying  words, 
as  it  was  used  in  conneetion  with  Umi- 
tations  of  value.  The  Wiseensin  act 
is  stated  in  Black  v.  State  (1902)  113 
Wis.  205,  90  Am.  St  Bep.  8tt,  89  N.  W. 
522,  to  be,  in  all  essential  respects,  a 
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literal  copy  of  the  New  York  law,  and 
in  the  Wisconain  act  the  words  ''es- 
tate" and  "property"  are  defined  as 
they  are  in  the  New  York  laWt  to  mean 
the  property  or  interest  therein  of  the 
testator,  intestate,  grantor,  bargainor, 
or  vendor,  and  not  the  property  or  in- 
terest passing  to  individual  legatees, 
deviaeee,  heirs,  next  of  kin,  donees,  or 
vendees,  and  an  interpretation  is  giv- 
en to  this  act  similar  to  that  given  to 
the  New  York  statute. 

The  New  York  law  was  again 
changed  in  1910  (see  supra,  II.  b). 

Only  one  exenq^tton  was  allowed  in 
People  ▼.  Freese  (1915)  267  IlL  164, 
107  N.  E.  857,  but  the  report  of  that 
case  is  not  clear  as  to  what. conten- 
tions were  made. 

The  only  cases  that  have  decided 
the  question  as  it  relates  to  the  grad- 
uated rate  hold  that  such  rate  is  meas- 
ured separately  by  the  amount  of  each 
legacy,  and  aoi  by  the  snm  of  tbs* 
whole  estate.  Knowlton  v.  Hoore 
(1900)  178  U.  &  41,  44  L.  ed.  969,  20 
Sup.  Ct.  Rep.  747 ;  RE  CWBIN  (report- 
ed herewith)  ante,  685.  The  South 
Dakota  statute  was  so  construed  In  Re 
MeKennan  (1910)  26  S.  D.  869,  38 
L.RJ^.(N.B.)  606,  126  N.  W.  611,  but 
it  seeniB  no  question  was  raised  as  ti 
this  construction.  On  the  contrary, 
the  amount  of  the  estate  was  made  the 
baais  of  Uie  computatipn  of  Uie  tax 
in  Posey  v.  Com.  (1918)  123  Va.  ^1, 
96  S.  £.  771,  but  no  question  waf 
raised  in  thie  regard.  The  statute  un- 
der consideration  was  as  follows: 
"Where  any  estate  in  the  common- 
wealth of  any  decedent  shall  pass  un- 
der a  will  or  under  the  laws  regulat- 
ini:  descents  axMl  distributions  to  any 
person  or  to  or  for  the  use  of  any  per- 
son, the  estate  so  passing  shall  be 
subject  to  a  tax  at  the  rate  of  5  per 
centum  on  every  hundred  dollars 
value  thereof.''  The  statute  then  pro- 
vided for  a  different  rate  for  certain 
specified  classes,  and  then  followed 
the  provisions  as  to  the  progressive 
feature  as  follows :  "When  the  amount 
of  the  market  value  of  such  property 
or  interest  exceeds  $15,000,  the  rat^ 
of  the  tax  upon  such  excess  shall  be  as 
follows:     (1)     Upon  all  in  excess  of 


$15,000  up  to  $50,000,  at  the  primary 
rate;  (2)  upon  all  in  excess  of  $50,000 
and  up  to  $250,000,  two  times  the 
primary  rate;  (3)  upon  all  in  excess 
of  $250,000  and  up  to  $1,000,000,  three 
times  the  primary  rate;  (4)  upon  all 
in  excess  of  $1,000,000,  four  times  the 
primary  rate." 

It  is  apparent  that  there  a;re  some 
considerations  which  demand  that  the 
amounts  passing  to  the  various  bene- 
ficiaries shall  be  determinative  of  the 
graduated  rate  which  are  not  present 
when  a  determination  of  the  basis  for 
computing  exemptions  is  inv#lved. 
Whether,  however,  in  a  jurisdiction 
which  determines  the  exemptions  by 
the  amount  of  the  estate,  the  amount 
of  the  estate  will  be  made  the  basis 
for  computing  a  graduated  rate,  can- 
not be  foretold.  Allowance  must,  of 
course,  be  made  for  differences  in  the 
statutory  provisions  relating  to  the 
two  matters. 

The  statute  involved  in  Knowlton  v. 
Moore  (1900)  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747,  provided: 
"That  any  person  or  persons  having  in 
charge  or  trust  as  administrators,  ex- 
ecutors or  trustees  any  legacies  or  dis^ 
tributive  shares  arising  from  personal 
pMperty  where  the  whole  amount  of 
such  personal  property  as  aforesaid 
shall  exceed  the  sum  of  $10,000  in  ac- 
tual value  passing  .  .  .  from  any 
person  .  .  •  either  by  will  or  by 
the  intestate  laws  of  any  state  or  ter- 
ritory, or  any  personal  property  or 
interest  therein  transferred  by  deed, 
grant,  hargain,  sale  or  gift,  made  or 
intended  to  take  effect  in  possession 
or  enjoyment  after  the  death  of  the 
grantor  or  bargainor,  to  any  person  or 
persons  ...  in  trust  or  other- 
wise, shall  be  and  hereby  are  made 
subject  to  a  duty  or  tax  to  be  paid  to 
the  United  States  as  follows,  that  is 
to  say:  Where  the  whole  amount  of 
said  personal  property  shall  exceed  in 
value  $10,000,  and  shall  not  exceed  in 
vBlue  the  silm  Of  $25,000,  the  tax  shall 
be  .  .  .  where  the  amount  or  value 
of  said  property  shall  exceed  the  sum 
of  $25,000,  but  shall  not  exceed  the 
sum  or  value  of  $100,000,  the  rates  of 
duty  or  tax  above  set  forth  shall  be 
multiplied  by  one  and  one  half,"  etc. 
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The  court,  after  construing  the  stat- 
ute as  taxing  only  the  legacies,  con- 
tinues: "Granting,  however,  there  is 
doubt  as  to  the  construction  in  view  of 
the  consequences  which  must  result 
from  adopting  the  theory  that  the  act 
taxes  each  separate  legacy  by  a  rate 
determined  not  by  the  amount  of  the 
legacy,  but  by  the  amount  of  the  whole 
personal  estate  left  by  the  deceased, 


we  should  be  compelled  to  solve  the 
doubt  against  the  interpretation  relied 
on.  .  .  .  We  are,  therefore,  bound 
to  give  heed  to  the  rule  that  where  a 
particular  construction  of  a  statute 
will  occasion  great  inconvenience  or 
produce  inequality  and  injustice,  that 
view  is  to  be  avoided  if  another  and 
more  reasonable  interpretation  is 
present  in  the  statute/'         W.  A.  E, 


CHARLES  T.  PLUNKETT  et  al.,  Exra.,  etc.,  of  William  B.  Plunkett. 

Deceased, 

V. 

OLD  COLONY  TRUST  COMPANY  et  al. 


MiBSsachusetts  Supreme  Judicial  Court •^  September  10,  10 10. 

(233  Mass.  471,  124  N.  E.  265.) 

Tax  —  where  falls. 

1.  The  Federal  estate  tax  rests  upon  the  residue  of  the  estate,  and  is 
not  apportioned  between  the  legatees,  in  the  absence  of  any  provision  in 
the  will  requiring  such  apportionment. 

[See  note  on  this  qriestion  beginning  on  page  708.J 

Statute  —  interpretation  —  conaidera-     Tax  —  estate  —  what  is. 


tion  of  heading. 

2.  The  heading  or  title  of  a  statute 
may  properly  be  considered  in  inter- 
preting the  statute. 

[See  25  R.  C.  L.  1031.1 

—  examination  of  records. 

3.  In  construing  doubtful  language 
in  a  statute  records  of  legislative  pro- 
ceedings incident  to  the  passage  of 
the  statute  may  be  examined,  but  not 
debates  of  individual  members  as  a 
general  thing. 

[See  25  R.  C.  L.  1037-1040.] 


4.  An  estate  as  distinguished  from 
a  legacy  tax  is  imposed  upon  the  in- 
terest which  ceased  by  reason  of  the 
death,  not  upon  the  interest  to  which 
some  person  succeeds. 

—  estate  —  Federal  —  what  affects. 

5.  The  estate  tax  imposed  by  act  of 
Congress  is  upon  the  entire  estate  and 
not  upon  the  particular  devise,  be- 
quest, or  distributive  share  of  the  in- 
dividual beneficiaiy. 


Reservation  by  the  Supreme  Judicial  Court  for  Suffolk  County  (Crosby, 
J.)  for  the  determination  by  the  full  court  of  a  suit  by  plaintiffs  as 
executors  of  the  estate  of  William  6.  Plunkett,  deceased,  for  instructions 
regarding  the  pa3rment  of  the  Federal  estate  tax.  Decree  entered  instruct- 
ing payment  out  of  the  residue  of  the  estate. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  N.  Stoddard,  in  propria     44  L.  ed.  9^9,  971,  20  Sup.  Ct  Rep.  747; 


persona : 

The  Federal  estate  tax  is  an  excise 
on  the  privilege  of  transmitting  prop* 
erty  by  will  or  under  the  intestate  laws 
of  the  state  of  the  domicil  of  the  de- 
ceased. 

Knowlton  v.  Moore,  178  U.  S.  41,  47, 


Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct.  Rep.  594 ;  United  States  v.  Perkins, 
163  U.  S.  625,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1073;  Minot  v.  Winthrop,  162 
Mass.  113,  26  L.R.A.  259,  38  N.  E.  512. 
The  Federal  estate  tax,  being  there- 
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fore  an  excise,  must  meet  two  require- 
ments of  the  Federal  Constitution  in 
order  to  be  valid. 

Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  293,  42  L.  ed.  1037, 
1042,  18  Sup.  Gt  Rep.  594;  People  ex 
rel.  Farrington  v.  Mensching,  187  N. 
Y.  8, 10  L.R.A.  (N.S.)  625,  79  N.  E.  884, 
10  Ann.  Gas.  101 ;  Knowlton  v.  Moore, 
178  U.  S.  41,  47,  44  L.  ed.  969,  971,  20 
Sup.  Gt.  Rep.  747;  Fuller  v.  Gale,  78 
N.  H.  544,  103  Atl.  308;  Re  Douglass, 
104  Misc.  359,  171  N.  Y.  Supp.  956; 
Re  Ferris,  decided  by  Surrogate  Gohal- 
an,  N.  Y.  L.  J.  Dec.  26,  1918 ;  Re  Tyler, 
89  N.  J.  Eq.  170, 104  Atl.  298. 

The  Federal  estate  tax  is  to  be  paid 
pro  rata  by  all  who  share  in  the  estate. 

Re  Douglass,  104  Misc.  359,  171  N. 
Y.  Supp.  956. 

The  Federal  estate  tax  is  not  an  item 
of  expense  of  administration. 

Re  Sherman,  179  App.  Div.  497,  166 
N.  Y.  Supp.  19,  affirmed  in  222  N.  Y. 
540,  118  N.  E.  1078;  Re  Penfold,  216 
N.  Y.  171, 110  N.  E.  497;  Re  Gihon,  169 
N.  Y.  443,  62  N.  E.  561 ;  Re  Bierstadt, 

178  App.  Div.  836,  166  N.  Y.  Supp.  168 ; 
Re  Hamlin,  185  App.  Div.  153,  172  N. 
Y.  Supp.  787 ;  Shippen  v.  Burd,  42  Pa. 
461. 

The  Federal  estate  tax,  as  well  as 
other  inheritance  taxes,  is  not  a  debt 
or  claim  against  the  decedent. 

Bradford  t.  Storey,  189  Mass.  104,  75 
N.  E.  256;  United  States  v.  Fitts,  197 
Fed.  1007 ;  United  States  v.  Priest,  210 
Fed.  332. 

The  levying  of  a  tax  based  on  the 
total^  amount  of  the  estate  is  constitu^ 
tional. 

Minet  v.  Winthrop,  162  Mass.  118, 
26  L.RJI.  259,  38  N.  E.  512;  Knowlton 
V.  Moore,  178  U.  S.  41,  77,  44  L.  ed.  969, 
984,  20  Sup.  Gt.  Rep.  747 ;  Re  Sherman, 

179  App.  Div.  497,  166  N.  Y.  Supp.  19. 
It  cannot  be  said  that  the  will  shows 

an  intention  on  the  part  of  the  testator 
for  the  payment  of  the  tax  in  any  way 
other  than  what  had  been  customary 
at  the  time  his  will  was  drawn,  and 
that,  under  the  Massachusetts  law, 
was  for  each  beneficiary  to  pay  the  tax 
on  his  particular  legacy. 

1  Cooley,  Taxn.  8d  ed.  p.  356;  Re 
Dows,  167  N.  Y.  227,  52  L.R.A.  433,  88 
Am.  St  Rep.  508,  60  N.  E.  439 ;  Re  Pen- 
fold.  216  N.  Y.  171,  110  N.  E.  499; 
Goddard  ▼.  Goddard,  9  R.  1. 293. 

Messrs.  Pfllsbury  &  Dana,  for  de- 
fendants: 

When  the  1916  Act  was  passed,  the 
distinction  between  legacy  and  aucees- 
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sion  taxes  and  an  estate  tax  was  clear- 
ly established  in  the  United  States. 

Knowlton  v.  Moore,  178  U.  S.  41,  48, 
44  L.  ed.  969,  972,  20  Sup.  Gt  Rep.  747. 

The  Federal  tax  of  1916  is  an  estate 

tft.X 

Re  Hamlin,  226  N.  Y.  407,  post,  701, 
124  N.  E.  4;  People  v.  Pasfield,  284  111. 
450,  120  N.E.  286;  State  ex  rel.  Smith 
V.  Probate  Gt  139  Minn.  210,  166  N. 
W.  125;  Gorbin  v.  Townsend,  92  Gonn. 
501,  103  Atl.  647;  Re  Roebling,  89  N. 
J.  E.  168,  104  Atl.  295;  Re  Bourne 
[1893]  1  Ch.  188,  62  L.  J.  Gh.  N.  S.  69, 
3  Reports,  52,  67  L.'T.  N.  S.  586,  41 
Week.  Rep.  70;  Re  Boxer  [1910]  2  Ch. 
69,  79  L.  J.  Gh.  N.  S.  492,  108  L.  T.  N. 
&  126;  Robertson  t.  Broadbent,  L.  R. 
8  App.  Gas.  812,  53  L.  J.  Gh.  N.  S.  266, 
50  L.  T.  N.  S.  243, 32  Week.  Rep.  205. 

The  tax  cannot  be  appnortioned  un- 
less so  directed  by  the  will  of  the  de- 
cedent. 

Re  Hamlin,  226  N.  Y.  Gt  App.  407. 
post,  701,  124  N.  E.  4. 

There  is  no  intimation  by  the  tes- 
tator that  he  intended  the  tax  to  be 
borne  pro  rata  by  the  several  legatees 
and  devisees 

Re  Boxer  [1910]  2  Gh.  69,  79  L.  J. 
Gh.  N.  S.  492,  103  L.  T.  N.  S.  126. 

Rugg,  Ch.  J.,  delivered  the  opin* 
ion  of  the  court: 

This  case  is  reserved  upon  the 
pleadings  for  the  determination  of 
this  court  Tlie  material  facts  are 
that  William  B.  Plunkett,  late  of 
Adams,  in  the  county  of  Berkshire, 
died  testate  on  the  25th  of  October, 
1917,  leaving  as  bis  heirs  at  law  two 
sons,  each  of  whom  had  children, 
and  one  of  whom  has  since  deceased. 
His  will  was  executed  on  the  15th 
of  September,  1909,  the  first  codicil 
on  the  28d  of  October,  1911,  and  the 
second  codicil  on  the  19th  of  July, 
1917.  None  of  these  testamentary 
instruments  contain  any  provision 
respecting  the  payment  of  succes- 
sion or  inheritance  taxes  under 
either  state  or  Federal  laws.  The 
state  legacy  and  succession  tax  had 
been  enacted  before  the  execution  of 
the  will,  and  remained  in  force  as 
amended  at  the  time  of  the  execu* 
tion  of  both  codicils.  Stat.  1909, 
chap.  490,  part  4.  The  Federal  "es- 
tate tax"  was  enacted  shortly  be- 
fore the  execution  of  the  last  codicil. 
The  estate  of  the  testator  was  of 
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such  size  that  the  Federal  tax  as- 
sessed upon  it  was  $72,476.15.  The 
provision  for  one  son  under  the  will 
and  codicils  was  a  gift  outright  of 
property  valued  at  $14,275,  and  a 
gift  of  property  valued  at  $382,- 
616.75  to  a  trustee  upon  a  spend- 
thrift trust,  to  pay  the  Income  to 
that  son  during  his  life,  with  other 
life  estates  at  his  death  and  gifts 
over  of  the  remainder.  A  legacy 
amounting  to  $126,760  was  given  to 
a  trustee  to  hold  until  the  testator's 
grandchildren  should  ''arrive  at  the 
age  of  twenty-five  years^  respec- 
tively," when  it  was  to  be  divided 
equally  among  them.  The  residue  of 
the  estate,  valued  at  $381,109.72, 
was  bequeathed  to  the  testator's 
other  son.  This  petition  by  the  ex- 
ecutors is  brought  to  determine 
whether  this  Federal  tax,  which  has 
be^n  paid,  should  be  charged  entire- 
ly against  the  residue  of  the  estate, 
or  apportioned  pro  rata  among  all 
the  devisees  and  legatees.  That  is 
the  single  question  presented.  An 
important  factor  in  the  answer  of 
this  questioB  is  the  meaning  of  the 
Federal  statute  on  the  point  wheth- 
er the  tax  is  imposed  with  reference 
to  the  entire  net  estate  or  with  ref« 
erenee  to  the  particular  devises,  be- 
quests, or  distributive  shares. 

The  tax  was  establifidied  by  the  Aet 
of  Congress  of  September  8»  1916 
(39  Stat,  at  L.  766,  chap.  463,  Compu 
Stat.  §  68S6a,  Fed.  Stat.  Ahm. 
Supp.  1918^  p.  312),  entitled  "An 
Act  to  Increase  the  Revenue  and  for 
Other  Purposes/'  as  .amended  by 
Acts  of  March  8, 1917,  chap.  159,  89 
Stat  at  L.  1000,  and  Oct.  8,  1917, 
chap.  68,  40  Stat,  at  L.  300,  Gomp. 
Stat.  §  63S6aa,  Fed.  Stat.  Anno. 
Supp.  1918,  p.  336.  The  relevant 
sections  of  the  successive  acts  are 
grouped  respectively  under  ''Title 
II.  Estate  Tax,"  "Title  III;  Estate 
Tax,"  and  "Title  IX.  War  Estate 
Tax."  The  tax  thus  entitled  is  "im- 
posed upon  the  transfer  of  the  net 
estate  of  every  decedent  dying  after 
the  passage  of  this  act."  Section 
201  (Comp.  Stat.  §  6386ib).  Sufch 
sequent  sections  contain  directions 
for  the  ascertainment  of  the  net 


value  of  estates  of  deceased  per- 
sons. Briefly  and  compendiously 
stated  the  net  value  comprehends  all 
estate  left  by  a  decedent  within  the 

Surview  of  the  act,  after  deducting 
ebts,  losses,  and  expenses  of  ad- 
ministration and  an  exemption  of 
$60,000.  Sections  202,  203  (§§ 
6836^0,  6886^d).  The  tax  is  in  gen- 
eral terms,  and  is  a  percentage  upon 
the  amount  of  the  net  estate.  §  201. 
It  is  due  one  year  after  the  death  of 
the  decedent.  §  204  (§  6336ie).  It 
must  be  paid  by  the  executor  or  ad- 
ministrator, and  no  direction  is 
found  in  the  act  for  apportioBment 
among  legatees  or  devisees.  §  207 
(§  6336ih) .  The  intent  is  expi^essed 
by  §  208  (§  68S6^i>  that,  unless 
otherwise  directed  by  will,  the  tax 
shall  be  paid  out  of  the  estate  be- 
fore distribution.  The  tax,  if  not 
sooner  paid,  is  made  a  lien  upon  the 
gross  estate  for  a  period  -of  ten 
years,  except  that  it  is  devested  as 
to  such  part  as  is  used  to  defray 
charges  against  the  estate^  and  ex- 
penses of  administration  when,  al- 
lowed by  the  conrt  of  appropriate 
jurisdiction.    §  209  (§  6^86ij). 

The  contention  that  the  tax  is  on 
the  particular  devises,  bequests,  or 
distributive  shares  is  met  at  the  out- 
set by  the  heading  or  title  given  to 
the  tax  by  the  statute  itself,  which 
describes  the  kind  of  pecuniary  im- 
position levied  as  an  .^ 
''estate  tax.''  This  HXS^it^^i^ 
is  properly  to  he  SSSSSST***'  ^ 
considered  in  inter- 
preting a  statute  of  the  United 
States.  Knowlton  v.  Moore,  178  U. 
S.  41,  65,  44  L.  ed.  969,  978,  20  Sup. 
Ct  Rep.  747.  The  sections  of  the  act 
prefaced  by  this  heading,  or  title, 
refer  exclusively  to  the  value  of  the 
''net  estate''  as  the  basis  for  the 
ascerteinment  of  the  tex.  There  is 
no  mention  whatever  in  iMs  connec- 
tion of  legacies,  devises,  or  distribu- 
tive shares.  They  are  wholly  omit- 
ted. The  statute  ignores  utterly  the 
disposition  nwde  of  the  estate  by 
the  testator  or  by  the  law  as  to  in- 
testete  property,  and  looks  only  to 
the  net  estate  itself  as  deihied. 
The  words  of  the  act  of  Congress 
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imposiBff  the  tax  point  rtroBgly 
toward  the  interpretation  that  the 
tax  is  on  the  estate,  and  not  on  the 
particular  devises,  legacies,  or  dia- 
tributive  diares»  The  words  ''net 
estate''  are  used  uniformly  in  the 
operative  parts  of  the  act  to  the  ex- 
clusion of  phrases  of  other  signif <- 
icance. 

Two  considerations  fortify  ^is 
interppstation : 

(1)  The  War  Revenue  Act  of 
1898,  being  an  act  approved  on  June 
13  ot  that  year  (80  Stat,  at  L.  464) , 
chap.  448,  §§  29,  SO,  plainly  and  by 
its  express  words  imposed  a  tax  on 
particular  legacies  and  distributive 
shares  arising  from  the  property 
left  by  a  decedent,  and  not  on  the 
whole  personal  estate  so  left. 
Knowlton  v.  Moore,  178  U.  S.  41, 48, 
€5,  67,  71,  44  L.  ed.  969,  970,  978, 
980,  981,  20  Sup.  Ct  Bep.  747.  The 
contrast  between  the  terms  of  that 
earlier  act  and  those  of  the  present 
throws  a  clear  light  on  the  meaninig 
of  the  act  here  in  question.  If  Con* 
gress  had  intended  to  levy  a  tax  on 
legacies  and  disiaributive  shares,,  it 
naturalty  would  have  adopted  tiie 
words  of  its  Act  of  1888,  which  had 
been  already  used,  aad  iriiose  signif*- 
ication  had  been  established  by  the 
highest  judicial  authority.  Employ- 
ment of  other  language  of  quite  dtP- 
ierent  import  indicates  a  change  of 
pnrpose. 

(2)  It  is  permissible  to  examine 
records  of  legislative  proceedings 
incident  to- l^ei^  passage  of  a  statute 
to  illumine  its  doubtful  language,  al- 
though its  plain  meaning  cannot  be 

thereby      affected ; 

:r45frY.V~       but  for  this    pur- 

pose  resort  com- 
monly cannot  be  had  to  the  debates 
of  individual  members.  Old  South 
Asso.  V.  Boston,  212  Mass.  299,  805, 
99  N.  E.  236,  and  cases  there  col- 
lected ;  United  Statefe  v.  St.  Paul,  M. 
*  M.  R.  €Jo.  247  T7.  S.  310,  318,  62 
L.  ed.  1130,  1134,  38  Sup.  C?t.  Rep. 
525.  The  design  of  the  iramers  of 
the  Act  of  1916  to  establish  an  es- 
tate tax  as  distinguished  from  a 
legacy  or  distribution  tax  is  mani- 
fested by  the  report  of  the  commit- 
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tee  on  ways  and  means  of  the  na- 
tional House  of  Representatives,  to 
which  the  Revalue  Bill  had  been  re- 
£erred«  in  that  report  made  on  July 
5,  1916  (Report  No.  922,  64th  Con- 
gress, 1st  Session,  page  6,  under  the 
heading  "Estate  Tax'')  are  found 
these  words:  "Thirty  states  have 
laws  imposing^.  inheritance  or  share 
t»xes  both  upon  direct  and  collater- 
al heirs.  Twelve  other  states  have 
laws  imposing  inheritence  taxes 
upon  collateral  heirs.  Your  eommit- 
tee  deemed  it  advisable  to  recom- 
mend a  Federal  estate  tex.upon  the 
transfer  of  the  net  estete  rather 
than  upon  the  shares  passing  to 
heirs  and  dtsttribute^s  or  devisees 
and  legatees.  The  Fedtfal  estete 
tax  recommended  forms  a  well- 
balanced  system  of  inheritance  texr 
ation  as  between  the  Federal  gov* 
^mment  and  the  various  states,  and 
the  same  can  be  readily  adminis- 
tered witii  less  conflict  than  a  tex 
based  upon  the  shares." 

An  estete  tax,  as  distinguished 
from  a  legacy  or  snceessibB  tex,  is 
well  recognized.  It  was  said  in 
Minot  V.  Winthrop;  168  Mass.  113, 
124,  26  LJt.A.  2S9,  9&  N.  E.  616 : 
'*The  right  or  privilege  taxed  can 
perhaps  be  regarded  efither  as  ttie 
right  or  privilege  of  Vim  owner  of 
property  to  transmit  it  on  his  death, 
by  will  or  by  descent,  to  certain  per- 
sons, or  as  the  right  or  privilege  of 
these  persons  to  receive  the  prop*- 
erty." 

The  difference  between  the  nature 
of  the  two  kinds  of  taxes  was  point- 
ed out  and  defined  by  a  quotetion 
front  Hanson's  I>eath  Duties,  hj  the 
present  Chief  Justice  of  the  United 
Stetes  in  Knowlton  v.  Moore,  178  U. 
S.  41,  at  page  49, 44  L.  ed.  969,  973, 
20  Sup.  Ct.  Rep.  751,  in  these  words : 
"What  it   [that  is,  an  estate  tax] 
texes  is  not  the  interest  to  which 
some    person    suc- 
ceeds  on  a   death,  "JSJi;^***" 
but     the     interest 
which    ceased    by    reason  of   the 
death." 

An  estate  tex  is  imposed  upon 
the  net  estete  transferred  by  death, 
and  not  upon  the  succession  result- 
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ing  from  death.  Re  Roebling,  89  N. 
J.  Eq.  163,  104  Atl.  295. 

The  conclusion  seems  to  us  to  fol- 
low irresistibly  that  the  tax  here  in 

-estate-  QuestioH   is  an   es- 

FedeMi-wiiAt  tate  and  not  a 
■  *****  legacy  or  succession 

tax.  This  is  in  accord  with  the  de- 
cision in  Re  Hamlin,  226  N.  Y.  407, 
post,  701,  124  N.E.4.  Although  the 
precise  point  was  not  presented  for 
decision  in  Gorbin  v.  Townsend,  92 
Conn.  501,  505,  103  Atl.  647;  Peo- 
ple V.  Pasfield,  284  111.  450,  453,  120 
N.  E.  286;  State  ex  reh  Smith  v. 
Probate  Ct.  139  Minn.  210,  211,  166 
N.  W.  125,  or  Knight's  Estate,  261 
Pa.  537,  539,  104  Atl.  765,  in  each 
of  those  decisions  there  is  a  dictum 
to  the  effect  that  this  is  an  estate 
tax.  See,  however,  Fuller  v.  Gale, 
78  N.  H.  544,  103  Atl.  308. 

The  provisions  of  §  208  of  the 
act,  respecting  '^a  just  and  equitable 
contribution''  to  one  from  whose 
share  in  the  estate  the  tax  has  been 
collected  "by  the  persons  whose  in- 
terest in  the  estate  .  .  .  would 
have  been  reduced"  if  the  tax  had 
been  paid  before  distribution,  or 
"whose  interest  is  subject  to  equal  or 
prior  liability  for  the  payment  of 
taxes,"  affords  no  warrant  for  apply- 
ing what  may  be  thought,  in  a  spe- 
cial instance,  to  be  general  equitable 
considerations  in  opposition  to  fixed 
principles  as  to  the  settlement  of  es- 
tates. That  section  is  inapplicable 
to  the  facts  here  disclosed. 

The  further  step  follows  inevi- 
tably from  what  has  been  said,  that 
the  law  makes  no  provision  for  ap- 
portionment of  the  tax  among  lega* 
tees,  but  leaves  it  simply  to  be  paid 
out  of  the  estate  before  distribution 
is  made. 

The  will  and  codicils  of  the  testa- 
tor contain  no  direction  respecting 
the  payment  of  this  tax.  There  is 
nothing  written  in  any  of  these 
testamentary  instruments  which 
rightly  can  be  construed  as  express- 
ing the  purpose  of  the  testator  on 


the  subject.  Although  the  last  codi- 
cil was  executed  after  the  enactment 
of  the  Federal  taxing  law,  no  refer- 
ence is  found  therein  touching  the 
payment  of  the  taxes  imposed.  So 
far  as  any  inference  may  be  drawn, 
it  would  seem  to  be  that  taxes  were 
intended  to  fall  where  the  law  placed 
them.  It  is  not  permissible  for  us 
to  speculate  as  to  the  existence  of 
an  intent  to  make  a  different  pro- 
vision from  that  provided  by  law,  in 
the  absence  of  any  expression  of 
testamentary  purpose  on  the  sub- 
ject. It  is  the  general  rule  that,  fail- 
ing any  testamentary  provision  to 
the  contrary,  debts,  charges,  and  all 
just  obligations  upon  an  estate  must 
be  paid  out  of  the  residue  of  an  es- 
tate. The  benefaction  conferred  by 
the  residuary  clause  of  a  will  is  only 
of  that  which  remains  after  sJl  par- 
amount claims  upon  the  estate  of 
the  testator  are  satisfied.  Tomlin- 
son  V.  Bury,  145  Mass.  346,  1  Am. 
St.  Rep.  464, 14  N.  E.  187.  The  tax 
is  a  pecuniary  burden  or  imposition 
laid  upon  the  estate.  Boston  v. 
Turner,  201  Mass.  190, 193, 87  N.  E. 
634.  In  its  nature,  it  is  superior  to 
the  claims  of  the  residuary  legatee. 
Since  neither  the  act  of  Congress 
nor  the  will  and  codicils  make  any 
other  provision  for 
the  pK)int  of  ulti- 
mate incidence  of  this  tax,  it  must 
rest  on  the  residue  of  the  estate. 
Re  Hamlin,  226  N.  Y.  407,  418, 419, 
post,  701, 124  N.  E.  4.  Decree  is  to 
be  entered  instructing  the  executors 
accordingly. 
So  ordered. 


NOTE. 

The  question  decided  in  the  report- 
ed case  (Plunkett  v.  Old  Colony 
Trust  Co.  ante,  696),  as  to  whether 
the  Federal  estate  tax  is  to  be  charted 
upon  the  specific  legacies  or  upon  the 
residuary  estate,  is  discussed  in  the 
annotation  to  Re  Hahlin,  post,  708. 
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RE  ACCOUNTING  OF  GRACE  E.  HAMLIN  et  aL,  Exrs.,  etc.,  of  Mary 

E.  Daniels,  Deceased,  Appts. 

CHAUNCEY  J.  HAMLIN,  Jr.,  et  al.,  Appts. 

MARY  K.  WELLINGTON,  Exrx.,  etc.,  of  Grace  A.  Wellingrton,  Deceased, 

et  al.,  Respts. 

New  Torh  Court  of  Appeals^ May  20,  1910, 
(226  N.  Y.  407,  124  N.  E.  4.) 

Tax  —  estate  —  Federal  —  how  imposed. 

1.  The  Act  of  Congress  of  1916,  imposing  a  tax  equal  to  certain  per- 
centages in  value  of  the. net  estate  upon  the  transfer  of  the  net  estate 
of  each  decedent,  imposes  the  tax  upon  the  entire  estate  rather  than  upon 
the  legatees  or  distributees. 

[See  note  on  this  question  beginning  on  page  708.] 


Statute  —  construction  —  what  con- 
sidered. 

2.  In  ascertaining  the  intention  of 
the  legislature  in  the  enactment  of  a 
statute,  such  historical  and  other  facts 
as  are  reasonably  within  the  scope  of 
judicial  cognizance  may  be  considered, 
including  reporta  of  committees  in 
charge  of  the  bill  and  changes  made  in 
its  frame  in  the  course  of  passage. 

[See  25  R.  C.  L.  1035,  1038.]      - 

Tax  —  estate  —  conversion  into  legacy 
tax. 
S.  The  imposition  of  a  tax  upon  an 


estate  is  not  impliedly  converted  into 
one  upon  the  legatees  or  distributees, 
by  provisions  for  contributions  to 
those  entitled  to  reimbursement,  if  the 
tax  is  collected  out  of  the  portion  of 
the  estate  passing  to^  them  and  mak- 
ing the  trustee  or  transferee  personal- 
ly liable  for  the  tax  if  the  tax  is  not 
paid  when  due. 

—  where  burden  falls. 

4.  The  tax  falls  upon  the  residuary, 
and  not  upon  the  particular,  legatees 
in  case  the  tax  is  imposed  upon  the 
net  value  of  the  estate. 


Appeal  by  the  executors  and  residuary  legatees  of  the  estate  of  Mary 
E.  Daniels,  deceased,  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  reversing  in  part  a  decree  of  the 
Surrogate's  Court  for  Erie  County  (Hart,  S.) ,  apportioning  among  legatees 
of  the  testatrix,  payment  of  the  Federal  estate  tax,  in  a  proceeding  for 
settlement  of  the  accounts  of  the  executors  of  her  estate.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.    O'Brian,    Donovan^    Good-     Becker,  26  Misc.  633,  57  N.  Y.  Supp. 


year,  &  Hellings,  for  executors,  appel- 
lants: 

The  language  of  the  statute  imports 
an  apportionment  of  the  tax  among 
legatees.  Such  pro  rata  apportion- 
ment is  equitable. 

Re  Sherman,  179  App.  Div.  497,  166 
N.  Y.  Supp.  19 ;  Re  Bierstadt,  178  App. 
Div.  886,  166  N.  Y.  Supp.  168. 

The  pro  rata  apportionment  is  in 
line  with  general  custom  and  brings 
the  estate  tax  within  the  constitutional 
power  of  Congress. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747 ;  Glea- 
son  &  O.  Inheritance  Taxn.  484-497 ;  Re 


940;  Scholey  v.  Rew,  23  Wall.  881,  23 
L.  ed.  99;  Re  Brady,  N.  Y.  L.  J.  Jan. 
11,  1919;  Re  Douglass,  104  Misc.  359, 
171  N.  Y.  Supp.  956;  Knifi*t's  Estate, 
261  Pa.  587,  104  Atl,  765. 

Mr.  Richard  L.  Ball,  for  infant  ap- 
pellants : 

Inequality  and  injustice  will  be  pro- 
duced if  the  construction  of  the  stat- 
ute made  by  the  appellate  division  is 
affirmed. 

Knowlton  v.  Moore,  178  U.  S.  41,  77, 
44  L.  ed.  969,  984,  20  Sup.  Ct.  R^.  747. 

Mr.  Wilson  M.  Powell,  for  Society  of 
New  York  Hospital,  amicus  curiae: 

The  act  itself  provides  that  the  right 


702 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


of  transfer  be  taxed,  and  that  the  sum 
total  of  the  legacies  ahall  be  the  meas- 
ure of  the  tax. 

Smith  ▼.  Browning,  225  N.  Y.  368, 
122  N.  E.  217. 

It  is  inequitable  to  charge  tbe  tax 
against  the  residoary  legatee. 

Knowlton  v.  Moore,  178  U.  S.  77,  44 
L.  ed.  984,  20  Sop.  Ct  Rep.  747;  Re 
Sherman,  179  App.  !>!▼.  497, 166  N.  Y. 
Sapp.  168. 

The  tax  is  not  an  administration  ex« 
pense,  and  therefore  should  not  be 
charged  against  the  residnary. 

Re  Bierstadt,  178  App.  Div.  836,  166 
N.  Y.  Sapp.  168;  Re  Sherman,  179  App. 
DiT.  497,  166  N.  Y.  Sopp.  19,  alBrmed 
in  222  N.  Y.  540,  118  N.  E.  1078; 
Bullard  v.  Redwood  Library,  37  R.  I. 
107,  91  Ati.  30;  Goddard  ▼.  Goddard, 
9R.L293. 

The  tax  should  be  a  charge  propor- 
tionately against  all  legacies. 

Poller  ▼.  Gale^  78  N.  H.  544. 103  AtL 
308. 

Messrs.  Daoglaa,  Arflutage,  ft  M c- 
Cmmm^  for  Walter  Dooglaa  et  aL,  amid 
corie: 

Hie  tax  shoold  be  distriboted  among 
all  the  legatees  alike. 

Knowlton  ▼.  Moore»  178  U.  S.  77,  44 
L.  ed.  984,  20  Sop.  Ct  Sep.  747. 

It  is  ineqoitablo  to  charge  the  tax 
against  the  residoary  legatee. 

Ibid. 

The  tax  ia  not  an  administration  ex- 
pense, and  thfifffoff  shoold  not  be 
charged  against  the  residuary. 

Re  Bierstadt,  178  App.  Div.  836.  166 
N.  Y.  Supp.  168;  Re  Sherman,  179  App. 
mw.  497t  166  N.  Y.  Sopp.  19,  afirmed 
in  222  X.  Y.  540,  118  N.  E.  1078;  Bol- 
lard V.  Redwood  Library,  37  R.  I.  107, 
91  AtL  30;  Goddard  ▼.  Goddard.  9  R. 
1.293- 

The  tax  shoold  be  charged  pro  rata 

OB  all  legacies. 

Re  Douglass.  104  Misc.  SS9.  171  N. 
Y.  Supp.  956;  Fuller  ▼.  Gale.  78  N.  H. 
544,  108  Atl.  308;  Corbin  ▼.  Towns- 
bend,  92  Conn.  501,  103  AU.  647; 
Knighf  s  Estate,  261  Pa.  537.  104  AtL 
766;  Bollard  v.  Redwood  Library,  37 
R,  L  107.  91  Atl.  30. 

Mr.  a  IL  Wellii««ea,  for  respond- 
ents: 

The  tax  ia  net  a  legacy  tax.  bot  an 

estate  tax. 

Gribble  ▼.  Wrfier  :i896:  1  Ch.  914. 
65LJ.ai.N.S.644,74UT.N.S.244. 
44  Week.  Rep.  489;  Re  Gibb?  11898: 
1  Ch.  625,  CT  L.  J.  Ch.  N.  S.  282.  TS  L. 
T.  N.  S.  289.  14  Times  !•  R.  317.  46 


Week.  Rep.  477;  Re  Smyth  [1917]  W. 
N.  332,  52  L.  J.  N.  C.  805,  144  L.  T.  Jo. 
26;  Re  Sherman,  179  App.  Div.  497, 166 
N.  Y.  Sopp.  19,  affirmed  in  222  N.  Y. 
540,  118  N.  E.  1078. 

Mr.  IMTCready  S34es,  with  Messrs. 
Rhinelander,  Seymoor,  &  Barnard,  for 
Jefferson  B.  Fletcher,  amicua  cori«: 

Laws  imposing  estate  taxes  and  laws 
imposing  legacy  or  inheritance  taxes 
are  uniformly  characterized  by  differ- 
ences in  the  language  used.  The  Fed- 
eral act  is  plainly  an  Estate  Tax  Law. 

Knowlton  v.  Moore,  178  U.  S.  41,  77. 
109,  44  L.  ed.  969,  984,  996,  20  Sop.  a 
Rep.  747. 

Hogan,  J.,  delivered  the  opinion 
of  the  court: 

Mary  E.  Daniels,  a  resident  of 
Erie  county,  died  January  3,  1917, 
leaving  a  will  executed  July  8,  1907, 
wliich  will  was  admitted  to  probate 
on  January  16, 1917.  The  executors 
named  therein  duly  qualified. 

The  testatrix,  by  her  will,  be- 
queathed to  her  daughter  certain 
articles  of  personal  pn^erty,  and 
made  bequests  of  money  to  nine  in- 
dividuals aggregating  $160,000, 
amongst  whom  were  George  B., 
Mary,  and  Grace  Wellington,  cous- 
ins, each  of  whom  was  given  a 
legacy  of  $26,000.  The  residue  and 
remainder  of  the  estate  was  be- 
queatiied  and  devised  to  trustees,  for 
Grace  E.  Hamlin  and  Chauncey  J. 
Hamlin,  with  remainder  to  the  chil- 
dren of  Chauncey  J.  Hanilin^  of 
whom  there  are  three,  all  minors. 

The  executors  of  the  will,  having 
paid  to  each  of  the  legatees  named 
in  the  will  the  amount  of  the  l^ades 
given  them,  after  deducting  from 
each  legacy  the  amount  of  transfer 
or  inheritance  taxes,  together  with 
a  pnqix^tionate  araoont  of  the  Fed- 
enl  estate  tax,  on  the  6th  di^  of 
Afiril,  1918,  iUed  then-  account  with 
tlw  surrogate  of  Erie  county. 

The  account  disrioaed,  so  fsr  as 
the  Federal  tax  is  involved,  fliat  the 
net  estate  of  the  testatrix  taiodrie 
was  $1,170,449.29;  that  tiie  Federal 
tax  as  fixed  thesMS  was  $SL^2AS6 
or  .0437667  per  cMt  of  the  wh<^ 
net  estate ;  that  the  eicmtms  had 
deducted  from  eadi  teficr  on  ac- 
count of  that  lax  Hie  sotted  per 
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centum  upon  the  amount  of  the 
legacy ;  thus,  upon  a  le^cy  of  $25r 
000»  the  deduction  was  $1,094«17. 

Objections  were  filed  on  behalf  of 
the  three  legatees  in  the  ^6,000 
class  to  such  deduction  made  against 
each  of  them,  upon  the  grounds: 
(1)  That  said  sum  was  not  charge- 
able againat  them,  but  if  chargeable 
should  not  exceed  in  amount  $250 
against  each ;  (2)  that  under  the  act 
of  Congress  no  apportionment  of  the 
Federal  tax  can  be  made,  but  that 
the  whole  thereof  is  payable  by  the 
executors  opt  of  the  estate,  but,  in 
the  event  that  an  apportionment  ia 
to  be  made,  the  method  of  apportion- 
ment applied  is  erroneous.  The  ob- 
jections were  overruled  and  a  decree 
entered  confirming  the  account  of 
the  executors. 

From  such  part  of  the  decree  as 
approved^  allowed,  and  confirmed 
the  action  of  the  executors  in  ap- 
portioning pro  rata  the  Federal  tax 
and  dismissing  the  objections  filed 
to  the  account,  the  respondents  lega- 
tees appealed  to  the  appellate  di- 
vision. The  latter  court  reversed 
the  decree  of  the  surrogate  so  far  as 
appealed  from  (185  App.  Div.  153, 
172  N.  Y.  Supp.  787),  and  remitted 
the  matter  to  the  surrogate's  court 
with  directions  to  strike  from  the 
account  the  amount  of  the  Federal 
tax  charged  against  each  of  their 
leiracies;  the  court  unanimously 
heading  that  the  tax  was  payable 
from  the  estate,  and  the  legacies 
were  not  chargeable  with  any  part 
of  the  same. 

The  sole  question  presented  for 
determination  arises  under  Hoe  ob- 
jections filed  to  the  accou&t  of  the 
executors,  viz. :  Was  any  portion  of 
the  Federal  tax  chargeable  against 
the  legacies  of  the  respondents?  If 
so,  what  proportion  of  the  same  ? 

The  act  of  Congress  in  force  at 
the  time  of  the  death  of  the  testatrix 
is  contained  in  the  Internal  Revenue 
Law  of  September  8,  1916,  chapter 
463,  designated  under  the  title  ^'Es- 
tate Tax.''  39  Stat,  at  L.  777,  Comp. 
Statutes,  §  6336^a,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  305,  and  fol- 
lowing. 


Section  6336ib  provides:  'Tax- 
ing Percentages  Based  on  Value  of 
Net  Estate. — ^A  tax  (herehMifter  in 
this  title  referred  to  as  tlie  tax), 
equal  to  the  following  percentages 
of  the  value  of  the  net  ertate  to  be 
determined  as  provided  in  section 
two  hundred  and  three^  [§  6336id] 
is  hereby  imposed  upon  the  transfer 
of  the  net  estate  of  every  decedent 
dying  after  the  passage  of  this  act. 

Then  follows  a  table  of  pereent*- 
ages,  viz.,  ''1  per  centum  of  the 
amount  of  such  net  estate  not  in 
excess  of  $60,000,''  and  eight  several 
specific  percentages,  of  the  amounts 
by  which  such  net  estate  exo^eda  a 
stated  sum,  but  does  not  exceed  a 
sum  mentioned  and  one  additional 
rate,  ''10  per  centum  of  the  amount 
by  which  such  net  estate  exceeds 
$5,000,000." 

The  act  then  provides  the  manner 
in  which  the  value  of  the  gross  es- 
tate and  the  net  value  Of  the 
estate  shall  be  determined.  Sections 
6336ic  6336id.  The  latter  section, 
in  substance,  is  as  follows:  ''Net 
Value  of  Estate,  How  Determined. — 
For  the  purpose  of  the  tax  the  value 
of  the  net  estate  shall  be  determined 
—  (a)  In  the  caae  of  a  resident,  by 
deducting  from  the  value  of  the 
gross  estate — (1)  Such  amounts  for 
funeral  expenses,  administration  ex- 
penses, claims  against  the  estate, 
unpaid  mortgages,  losses  incurred 
during  Uie  settlement  of  the  estate 
support  during  the  settle- 
ment of  the  estate  of  those  depend- 
ent upon  the  decedent,  and  such 
other  charges  ugainst  the  estate,  as 
are  allowed  by  the  laws  of  the  juris- 
diction, whether  witiiin  or  without 
the  United  States,  under  which  the 
estate  is  b^ng  administered;  and 
(2)  an  exemption  of  $50,000." 

The  tax  becomes  doe  one  year 
after  a  decedent's  death.  §  6386ie. 
The  executors  were  required,  wi^in 
thirty  days  after  qualifsdng  as  such, 
or  after  coming  into  possession  of 
the  property  of  decedent,  to  give 
written  notice  to  the  coUector  of 
internal  revenue  of  the  district  in 
which  the  testatrix  was  domiciled  at 
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the  time  of  her  death,  and  file  with 
him  a  return,  under  oath,  setting 
forth  the  value  of  the  gross  estate, 
the  deductions  allowed  under  § 
6836^,  the  value  of  the  net  estate 
as  determined  under  that  section, 
and  tax  paid  or  payable  thereon. 
"The  Commissioner  of  Internal 
Revenue  shall  make  all  assessments 
of  the  tax  under  the  authority  of 
existing  administrative  special  and 
general  provisions  of  law  relating 
to  the  assessment  and  collection  of 
taxes''  (§  6336if),  which  provisions 
were  by  §  6336^1  made  applicable  to 
the  Estate  Tax  Law.  Payment  of 
the  tax  is  required  to  be  made  by  the 
executor  to  the  collector  or  deputy 
collector  of  internal  revenue.  Sec- 
tion 6336ih. 

In  1898,  the  Congress,  for  the  pur- 
pose of  meeting  existing  conditions, 
enacted  a  law  known  as  the  War 
Revenue  Law  (Act  of  Congress  of 
June  13,  1898,  chap.  448,  30  Stat. 
at  L.  448,  Comp.  Stat.  §  6144,  4  Fed. 
Stat.  Anno.  2d  ed.  p.  135) .  That  law 
imposed  various  taxes,  amongst 
which  was  one  under  the  heading, 
''Legacies  and  Distributive  Shares 
of  Personal  Property."  §6  29,  30. 
Section  29  of  the  law  provided  "that 
any  person  or  persons  having  in 
charge  or  trust,  as  administrators, 
executors  or  trustees,  any  legacies 
or  distributive  shares  arising  from 
personal  property,  where  the  whole 
amount  of  such  personal  property  as 
aforesaid  shall  exceed  the  sum  of 
ten  thousand  dollars  in  actual  value, 
passing,  after  the  passage  of  this 
act,  from  any  person  possessed  of 
such  property,  either  by  will  or  by 
the  intestate  laws  of  any  state  or 
territory,  or  any  personal  property 
or  interest  therein,  transferred  by 
deed,  grant,  bargain,  sale,  or  gift, 
made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the 
death  of  the  grantor  or  bargainor, 
to  any  person  or  persons,  or  to  any 
body  or  bodies,  politic  or  corporate, 
in  trust  or  otherwise,  shall  be,  and 
hereby  are,  made  subject  to  a  duty 
or  tax,  to  be  paid  to  the  United 
States  as  follows — ^that  is  to  say: 
Where  the  whole  amount  of  said  per- 


sonal property  shall  exceed  in  value 
ten  thousand  [dollars]  and  shall  not 
exceed  in  value  the  sum  of  twenty- 
five  thousand  dollars  the  tax  shall 
be." 

Then  followed  five  classifications 
of  beneficiaries,  each  varying  in  the 
rate  of  tax  imposed,  and  a  further 
provision  of  increase  of  rate  of  the 
tax  dependent  upon  the  amount  or 
value  of  the  property  transferred. 
The  validity  and  interpretation  of 
the  Law  of  1898  was  the  subject  of 
consideration  by  the  United  States 
Supreme  Court.  Knowlton  v.  Moore, 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct.  Rep.  747.  Mr.  Justice  White, 
writing  for  the  court,  reviewed  at 
length  the  history  of  laws  imposing 
death  duties,  impost  and  excise 
taxes,  and  various  acts  of  the  Con- 
gress in  the  enactment  of  revenue 
laws,  and  fully  treated  of  the  dis- 
tinction between  a  tax  imposed  on 
the  whole  personal  estate  and  a  tax 
laid  upon  legacies  or  distributive 
shares,  concluding  that  under  the 
Law  of  1898,  the  validity  of  which 
was  sustained,  the  tax  therein  pro- 
vided for  was  not  upon  the  whole 
estate  of  a  decedent,  but  was  one 
imposed  upon  particular  legacies  or 
distributive  shares. 

In  1916,  when  the  Congress  was 
again  confronted  with  the  necessity 
of  providing  revenue,  we  may  as- 
sume that  the  f  ramers  of  a  proposed 
law  would,  in  the  first  instance,  re- 
call the  Law  of  1898,  and  the  de- 
cision of  the  United  States  Supreme 
Court  in  the  Knowltcm  Case,  to  the 
end  that  any  proposed  legislation 
should  be  within  constitutional  limi- 
tations and  consonant  with  the  de- 
cision of  the  court.  Had  the  Con- 
gress of  1916  intended  to  impose  a 
tax  upon  legacies  or  distributive 
shares,  the  task  would  be.  lightened 
by  practically  following  the  Act  of 
1898,  as  construed  by  the  court, 
with  any  changes  deemed  advisable 
in  the  rate  of  the  tax  imposed.  That 
ilie  Congress  did  intend,  by  the  Law 
of  1916,  to  impose  a  tax  on  the  net 
value  of  the  estate  of  a  decedent  at 
a    flat    rate    dependent    upon   the 
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amount  of  the  same,  rather  than 

Tftx^«ta<e~  upon  legatees  or 
Federau-how  dlstrlbutees,  is  evi- 
■"•••^  •  dent  by  a  compari- 

son of  the  Act  of  1916  with  the  Act 
of  1898.  In  the  latter  statute,  the 
provision  imposing  the  tax  was  em- 
bodied under  a  heading,  ''Legacies 
and  Distributive  Shares  of  Personal 
Property."  Under  the  Act  of  1916 
the  tax  imposed  is  characterized  as 
"Estate  Tax."  Under  the  Statute 
of  1898,  the  tax  was  imposed  upon 
legacies  and  distributive  shares  and 
any  interest  which  may  have  been 
'iiransferred  by  deed,  grant,  bar- 
gain, sale,  or  gift,  made  or  intended 
to  take  effect  in  possession  or  en- 
joyment after  the  death  of  the 
grantor  or  bargainor,  to  any  person 
or  persons."  Then  followed  a  pro- 
vision enumerating  several  classes 
whereby  the  rate  of  the  tax  imposed 
varied,  depending  upon  relationship 
or  nonrelationship  between  the  de- 
cedent and  the  beneficiaries.  Under 
the  Act  of  1916,  the  tax  is  imposed 
upon  the  net  value  of  the  estate  of 
decedent  as  the  same  shall  be  de-  ' 
termined  as  in  the  act  provided.  As  > 
to  transfers,  etc.,  made  in  contem- 
plation of  death,  such  transfers  are 
to  be  included  in  the  value  of  the 
gross  estate  and  considered  as  a 
part  of  the  same  prior  to  the  de- 
termination of  the  value  of  the  net 
estate.  The  number  of  legatees, 
their  relationship  or  nonrelation- 
ship to  a  decedent,  etc.,  do  not  enter 
into  consideration  in  a  determina- 
tion of  the  value  of  the  estate.  The 
sole  basis  of  taxation  is  the  net 
value  of  the  estate,  and  the  tax  is 
determined  upon  the  amount  ther&* 
of. 

As  bearing  upon  the  intention  of 
the  legislature  of  this  state  in  the 
enactment  of  a  statute,  we  may  con- 
sider such  historical 
^ImI^os-  or  other  facts  as 
Sl'.idere«.  MO  reasonably  with- 

m  the  scope  of  ju- 
dicial cognizance.  People  v.  Charles 
Schweinler  Press,  214  N.  Y.  395, 
L.R.A.1918A,  1124,  108  N.  E.  639, 
Ann.  Cas.  1916D,  1059.  It  is  also 
permissible  in  an  interpretation  of 

7  A.L.R.— 45. 


an  act  of  Congress  to  refer  to  the 
reports  of  a  conunittee,  including 
the  bill  as  introduced,  changes  made 
in  the  frame  of  the  bill  in  the  course 
of  its  passage,  and  statements  made 
by    the    conmiittee    chairman    in 
charge  of  it,  under  proper  qualifi- 
cations.   United  States  v.  St.  Paul, 
M.  &  M.  R.  Co.  247  U.  S.  310,  318, 
62  L.  ed.  1130,  1134,  38  Sup.  Ct. 
Rep.  525.    Within  the  limitations  of 
the  rules  prescribed,  an  examination 
of  the  records  of  the  Congress  dis- 
closes   the    following    facts:     The 
House  of  Representatives'  Bill  (No. 
16,763)   was  referred  to  the  com- 
mittee on  ways  and  means,  of  which 
Mr.  Kitchin  was  chairman.    On  July 
5,  1916,  the  committee  on  ways  and 
means  through  its  chairman  report- 
ed the  bill  to  the  House  of  Represen- 
tatives (Report  No.  922,  64th  Con- 
gress,   1st    Session),    and    recom- 
mended that  the  bill  do  pass.    The 
report  of  the  conunittee  under  the 
heading  "Estate  Tax"  reads :  "Thir- 
ty states  have  laws  imposing  inheri- 
tance or  share  taxes  both  upon  di- 
rect and   collateral  heirs.    Twelve 
other  states  have  laws  imposing  in- 
heritance    taxes     upon     collateral 
heirs.     Your*  committee  deemed  it 
advisable  to  recommend  a  Federal 
estate  tax  upon  the  transfer  of  the 
net  estate,  rather  than  upon  the 
shares  passing  to  heirs  and  distribu- 
tees or  devisees  and  legatees.    The 
Federal    estate    tax    recommended 
forms  a  well-balanced  system  of  in- 
heritance taxation  as  between  the 
Federal  government  and  the  vari- 
ous states,  and  the  same  can  be  read- 
ily administered  with  less  conflict 
than  a  tax  based  upon  the  shares.'' 
On  July  6th,  when  the  proposed 
measure  was  under  consideration  in 
Hie  committee  of  the  whole,  while 
Mr.  Kitchin,  the  chairman  of  the 
ways  and  means  committee,  was  ex- 
plaining the  nature  of  the  estate  tax, 
he  was  asked  by  a  member  of  the 
House  if  he  recalled  how  the  pro- 
pertied tax  rate  compared  with  the 
inheritance  tax  rates  in  the  state  of 
New  York,  to  which  inquiry  Mr. 
Kitchin  replied :  "No,  I  do  not  know. 
We  levy  an  entirely  different  sys- 
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tern  of  inheritance  taxes.  We  levy 
the  tax  on  the  transfer  of  the  flat 
or  whole  net  estate.  We  do  not  fol- 
low the  beneficiaries  and  see  how 
much  this  one  gets  and  that  one 
gets,  and  what  rate  should  be  levied 
on  lineal  and  what  on  collateral  rela- 
tions, but  we  simply  levy  on  the  net 
estate.  This  also  prevents  the  Fed- 
eral government,  through  the  Treas- 
ury Department,  going  into  the 
courts  contesting  and  ccmstruing 
wills  and  Statutes  of  Distribution.'' 

On  August  16th,  while  the  bill 
(H.  R.  16,763),  having  passed  the 
House  of  Representatives,  was  in 
the  Senate,  the  conunittee  on  fi- 
nance, through  Senator  Simmons, 
made  a  report  thereon  to  the  Sen- 
ate, in  the  course  of  which  he 
stated :  ''The  report  of  the  commit- 
tee on  ways  and  means  of  the  House 
of  Representatives  states  with  such 
clearness,  ability,  and  sufiiciency  the 
reasons  for  raising  this  additional 
revenue  by  impositions  upon  .  in- 
comes, inheritances,  and  munitions 
of  war  that  your  committee  contents 
itself  with  incorporating  in  its  re- 
port that  part  of  the  report  of  the 
ways  and  means  committee  dealing 
with  this  subject." 

Then  follows,  under  the  head  of 
''Estate  Tax,"  the  language  already 
quoted  from  the  report  made  by  Mr. 
Kitchin  from  the  committee  on  ways 
and  means.  Senate  Report  No.  798, 
part  1,  64th  Congress,  1st  Session. 

The  Senate  recommended  addi- 
tional classifications  to  those  con- 
tained in  the  House  bill,  which  were 
subsequently  adopted  and  are  found 
in  the  present  act. 

The  plain  intent  and  obvious 
meaning  of  the  act  of  Congress  un- 
der consideration,  especially  when 
considered  in  connection  with  the 
facts  surrounding  the  enactment  of 
the  same,  indicate  clearly  that  the 
act  imposes  an  "estate  tax"  as  dis- 
tinguished from  an  inheritance  tax, 
that  the  tax  is  payable  by  the  estate 
rather  than  by  the  legatees,  as  de- 
termined by  the  appdlate  division. 

The  appellants  admit  that  the  act 
does  not  contain  an  express  direc- 
tion as  to  how  the  estate  tax  shall 


be  apportioned,  but  argue  that  the 
language  of  certain  sections  thereof 
and  amendments  disclose  an  inten- 
tion that  the  tax  should  be  appor- 
tioned pro  rata.  In  support  of  the 
suggestion,  counsel  cites  §  6336^1, 
which  reads :  "If  the  tax  herein  im- 
posed is  not  paid  within  sixty  days 
after  it  is  due,  the  collector  sludl, 
unless  there  is  reasonable  cause  for 
further  delay,  commence  appropri- 
ate proceedings  in  any  court  of  the 
United  States,  in  the  name  of  the 
United  States,  to  subject  the  prop- 
erty of  the  decedent  to  be  sold  un- 
der the  judgment  or  decree  of  the 
court.  From  the  proceeds  of  such 
sale  the  amount  of  the  tax,  together 
with  the  costs  and  expenses  of  every 
description  to  be  allowed  by  the 
court,  shall  be  first  paid,  and  the 
balance  shall  be  deposited  accord- 
ing to  the  order  of  the  court,  to  be 
paid  under  its  direction  to  the  p^- 
son  entitled  thereto.  If  the  tax  or 
any  part  thereof  is  paid  by,  or  col- 
lected out  of  that  part  of  the  estate 
passing  to  or  in  the  possession  of, 
any  person  other  than  the  executor 
in  his  capacity  as  such,  such  person 
shall  be  entitled  to  reimbursemeat 
out  of  any  part  of  the  estate  still  un- 
distributed or  by  a  just  and  eqtdt- 
able  contributUm  by  the  persons 
whose  interest  in  the  estate  of  the 
decedent  would  have  been  reduced 
if  the  tax  had  been  paid  before  the 
distribution  of  the  estate  or  whose 
interest  is  subject  to  equal  or  prior 
liability  for  the  payment  of  taxes, 
debts,  or  other  charges  against  the 
estate,  it  being  the  purpose  and  in- 
tent of  this  title  that  so  far  as  is 
practicaUe  and  unless  otherwise  di- 
rected by  the  will  of  the  decedent 
the  tax  shall  be  paid  out  of  the  es- 
tate before  its  distribution/' 

Counsel  submits  that  the  words, 
"jttst  and  equitable  contribution^*' 
which  words  I  have  italicized,  were 
intended  to  adopt  a  method  for 
equitably  apportioning  the  tax 
among  all  persons  benefiting  from 
the  transfer  of  the  estate,  especiidly 
when  construed  in  connection  willi 
§  6386ij,  which  reads:  "Unless  the 
tax  is  sooner  paid  in  full,  it  shall  be 


a  lien  for  ten  years  upon  Hxe  gross 
estate  of  the  decedent,  except  that 
such  part  of  the  gross  estate  as  is 
used  for  the  payment  of  charges 
against  the  estate  and  expenses  of 
its  administration,  allowed  by  any 
court  having  jurisdiction  thereof, 
shall  foe  devested  of  such  lien.  If  the 
decedent  makes  a  transfer  of,  or 
creates  a  trust  with  respect  to,  any 
property  in  contemplation  of  or  in- 
tended to  take  effect  in  possession 
or  enjoyment  at  or  after  his  death 
(except  in  the  case  of  a  bona  fide 
sale  for  a  fair  consideration  in 
money  or  money's  worth)  and  if 
the  tax  in  respect  thereto  is  not 
paid  when  due,  the  transferee  or 
trustee  shall  be  personally  liable  for 
such  tax,  and  such  property  to  the 
extent  of  the  decedent's  interest 
therein  at  the  time  of  such  transfer, 
shall  be  subject  to  a  like  lien  equal 
to  the  amount  of  such  tax.  Any 
part  of  such  property  sold  by  such 
transferee  or  trustee  to  a  bona  fide 
purchaser  for  a  fair  consideration 
in  money  or  money's  worth  shall  be 
devested  of  the  lien  and  a  like  lien 
sMl  then  attach  to  all  the  property 
aft  sudh  tpansf eree  or  trustee,  except 
any  part  sold  to  a  bona  fide  pur* 
chaser  for  a  fair  consideration  in 
money  or  money's  worth." 

To  hold  that  the  Congress,  by  the 
language  of  the  section^  referred  to, 
intended  by  implication  to  provide 
that  the  tax  imposed  by  the  act  was 
one  upon  legacies,  the  tax  to  be  paid 
by  legatees,  would  not  only  violate 
the  clearly  expressed  intention  of 
the  Congress,  but  require  us  to  ig- 
nore the  historical  facts  surroundr 
ing  consideration  of  the  measure  by 

the  Congress.  When 
the  Congress  pro- 
vided that  the  tax 
was  imposed  upon  the  value  of  the 
net  estate,  the  manner  in  which  said 
value  should  be  determined,  and 
that  the  executor  should  pay  the 
tax,  and  in  §  6336^1,  above  quoted, 
said,  ''It  being  the  purpose  and  in- 
tent of  this  title  that  so  far  as  is 
practicable  and  unless  otherwise  di- 
rected by  the  will  of  the  decedent 
the  tax  shall  be  paid  out  of  the  es- 
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tate  before  its  distribution,"  the 
conclusion  is  inevitable  that  the  tax 
was  not  imposed  on  legacies,  the  tax 
to  be  paid  by  the  legatees,  rather 
than  by  the  executor  out  of  the  es- 
tate before  distribution.  Had  the 
Congress  desired  to  provide  for  an 
apportionment  of  a  tax  amongst 
legatees,  it  might  readily  have  used 
language  adopted  by  that  body  in 
1901  (31  Stat,  at  L.  948,  chap.  806, 
§  11)  when  it  amended  §  30  of  the 
Act  of  1898,  reviewed  in  the  Knowl- 
ton  Case,  infra,  by  adding  thereto, 
**Any  tax  paid  under'  the  provisions 
of  sections  twenty-nine  and  thirty 
shall  be  deducted  from  the  particu- 
lar legacy  or  distributive  share  on 
account  of  which  the  same  is 
charged,"  or,  as  provided  in  our 
statute,  that  the  executor  shall  de- 
duct the  tax  on  a  legacy  or  distribu- 
tive share. 

Dissenting,  as  we  do,  from  the 
argument  of  counsel  for  appellants 
in  his  application  of  the  sections 
quoted,  it  would  not  be  profitable  to 
analyze  the  sections  at  length.  As 
stated  by  Mr.  Kitchin,  chairman  of 
the  ways  and  means  committee,  the 
basis  of  the  tax  "prevents  the 
Federal  government,  tiiroufi^  the 
Treasury  Department,  going  into 
the  courts  contesting  and  constru- 
ing wills  and  Statutes  of  Distribu* 
tion."  Much  might  be  written  upon 
the  application  of  the  sections  quot- 
ed, as  to  the  intention  of  the  Con- 
gress to  insure  the  payment  of  the 
tax,  the  administrative  features  of 
the  sections,  and  cases  illustrated 
where  tihe  sections  would  or  would 
not  apply,  but  such  questions  are 
not  before  us  in  this  case,  and  dis- 
cussion thereof  should  be  avoided 
until  such  time  as  a  case  involving 
the  same  is  presented. 

Counsel  for  appellants  also  calls 
attention  to  amendments  made  to 
the  Law  of  1916  by  the  Act  of  Con- 
gress of  February  24,  1919,  chap. 
18,  40  Stat,  at  L.  1057,  which  in  ef- 
fect provide  that  the  value  of  the 
gross  estate  of  the  decedent  shall 
include  "to  the  extent  of  the  amount 
receivable  by  the  executor  as  insur- 
ance under  policies  taken  out  by  the 
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decedent  upon  his  own  life;  and  to 
the  extent  of  the  excess  over  $40,000 
of  the  amount  receivable  by  all  other 
beneficiaries  as  insurance  under 
policies  taken  out  by  the  decedent 
upon  his  own  life"  (§  6336|c,  new 
§  402) ;  also,  amendment  to  § 
6336ii,  new  §  408,  which  provides : 
"If  any  part  of  the  gross  estate  con- 
sists of  proceeds  of  policies  of  insur- 
ance upon  the  life  of  the  decedent  re- 
ceivable by  a  beneficiary  other  than 
the  executor,  the  executor  shall  be 
entitled  to  recover  from  such  bene- 
ficiary such  portion  of  the  total  tax 
paid  as  the  proceeds,  in  excess  of 
$40,000,  of  such  policies  bear  to  the 
net  estate.  If  there  is  more  than 
one  such  beneficiary  the  executor 
shall  be  entitled  to  recover  from 
such  beneficiaries  in  the  same  ra- 
tio,''— and  submits  that  thereby  the 
Congress*  required  the  beneficiaries 
of  insurance  policies  and  of  trans- 
fers made  in  contemplation  of  death 
to  pay  a  tax  on  their  respective  in- 
terests, computed  on  the  basis  of  the 
whole  net  estate,  while  under  the 
decision  of  the  appellate  division  in 
the  case  at  bar  all  general  legatees 
would  receive  their  legacies  in  full. 
Counsel  in  his  brief  expressed  doubt 


as  to  the  constitutionality  of  such 
amendment,  but  such  question  is  not 
before  us,  and  reference  is  made  to 
the  same  only  as  bearing  upon  the 
intention  of  the  Act  of  1916. 
Viewed  from  that  standpoint,  tb« 
conclusions  already  expressed  as  to 
the  Act  of  1916  remain  unchanged. 

I  have  not  deemed  it  necessary  to 
refer  to  the  power  of  the  Congress 
to  enact  the  law  under  considera- 
tion. To  one  interested  in  such 
question,  the  careful  and  exhaustive 
opinion  of  Mr.  Justice  White  in  the 
Knowlton  Case,  178  U.  S.  41,  44  L 
ed.  969,  20  Sup.  Ct.  Rep.  747,  will 
be  of  interest.  As  to  the  equity  of 
requiring  payment  of  the  tax  by  the 
residuary  legatees  and  relieving  the 
remaining  legatees  from  any  con- 
tribution to  the 
same,  the  question  rY,**'*  b«r#e« 
IS  susceptible  of 
conflict  of  opinion.  The  Congress 
has  spoken,  and  it  is  our  function 
to  interpret,  not  to  legislate. 

The  order  of  the  Appellate  Di- 
vision should  be  afiirmed,  with  costs 
payable  out  of  the  estate. 

Hiscock,  Ch.  J.,  and  Cliase,  Car- 
dozo,  Pound,  McLaugliliii»  and  An- 
drews, JJ.,  concur. 


ANNOTATION. 
IJahiliiy  as  batwen  residiuury  estate  and  legacies  or  devises  for  Federal  estsle 


The  majority  of  cases  which  have 
passed  upon  the  Federal  inheritance 
or  estate  tax  act  of  September  8,  1916 
(39  Stat  at  L.  777,  chap.  463,  §§  200- 
212,  Comp.  Stat.  §§  6336ia-6336im, 
Fed.  Stat.  Anno.  Supp.  1918,  pp.  305- 
310) ,  hold  that  it  is  imposed  upon  the 
estates  of  decedents,  and  not  upon  leg- 
atees or  devisees.  Re  Hamlin  (re- 
ported herewith)  ante,  701;  Plunk- 
BTT  V.  Old  Colony  Trust  Co.  (report- 
ed herewith)  ante,  696. 

The  £:eneral  theory  of  these  cases 
that  the  Federal  estate  tax  of  1916 
is  a  tax  upon  the  estates  of  decedents 
is  supported  by  the  cases  adhering 
to  the  majority  view  as  to  whether 
the  amount  of  the  Federal  tax  is  to  be 


deducted  before  the  state  tax  is  com- 
puted, discussed  in  the  annotation  to 
People  V.  Northern  Trust  Co.  post, 
714. 

A  different  view  has  been  taken  of 
this  statute.  In  Fuller  v.  Gale  (1918) 
78  N.  H.  544,  103  Atl.  308,  a  petition 
by  an  executor  for  the  construction  of 
a  will  in  which  advice  was  asked  as 
to  "what,  if  any,  part  of  the  estate  tax 
imposed  by  the  United  States  falls 
upon  the  le^racies  other  than  residu- 
ary," the  court  answered  the  question 
as  follows:  "The  estate  tax  imposed 
by  act  of  Confirress  is  to  be  paid  pro 
rata  by  all  who  share  in  the  estate. 
It  is  not  a  property  tax,  but  one  'im- 
posed upon  the  transfer  of  the  net  es- 
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tate/  89  Stat,  at  L.  777,  chap.  463, 
§  201,  Gomp.  Stat  §  6S86ib,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  805.  It  is  not 
like  the  foreign  inheritance  taxes  con- 
sidered in  Kingsbury  v.  Bazeley  (1908) 
75  N.  H.  13,  139  Am.  St  Rep.  664,  70 
Atl.  916,  20  Ann.  Cas.  1355,  but  is  im> 
posed  by  a  law  which  applies  to  the 
devolution  of  estates  hi  this  jurisdic- 
tion. It  not  being  otherwise  directed 
by  the  will,  the  tax  is  to  be  paid  out  of 
the  estate  and  charged  pro  rata  to 
each  beneficiary.'' 

In  Re  Douglass  (1918)  104  Misc. 
359,  171  N.  ¥•  Supp.  956  (decided  be- 
fore the  reported  case),  it  was  held  in 
the  case  of  the  will  of  a  testator  exe- 
cuted before  the  passage  of  the  United 
States  estate  tax  law,  that  the  amount 
of  the  tax  should  not  be  paid  as  an  ad- 
ministration expense  and  thus  charged 
wholly  to  the  residuary  legatees,  but 
should  be  deducted  proportionately 
from  each  legacy.  The  court  states 
that  "while  the  act  provides  that  the 
tax  is  imposed  upon  the  transfer  of 
the  estate,  and  not  upon  the  transfer 


of  the  interests  of  the  respective  lega- 
tees, it  would  be  obviously  unjust  to 
the  residuary  legatees  to  deduct  the 
tax  in  toto  from  the  estate  in  the  same 
manner  as  administration  expenses 
are  deducted.  The  will  of  testator 
was  executed  before  the  passage  of 
the  Revenue  Act,  and  there  would, 
therefore,  be  no  justification  for  as- 
suming that  he  contemplated  the  en- 
actment of  such  a  law  and  the  pay- 
ment of  the  tax  exclusively  out  of  the 
shares  of  the  residuary  legatees. 
.  .  .  It  seems,  therefore,  that  the 
tax  should  be  deducted  proportionate- 
ly from  each  legacy,  and  that  the 
amount  to  be  deducted  is  that  propor- 
tion of  the  entire  tax  assessed  against 
the  estate  which  the  individual  legacy 
bears  to  the  entire  net  estate.'' 

But  see  Re  Hamlin  (reported  here- 
with) ante,  701. 

See  discussion  of  theory  of  Act  of 
1898,  in  Knowlton  v.  Moore  (1900)  178 
U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct  Rep. 
747,  in  subd.  III.  of  the  note  to  Re  Cor- 
din,  ante,  695.  W.  A.  E. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS 

v. 
NORTHERN  TRUST  COMPANY,  Exr.,  etc.,  of  Charles  W.  Pardridge, 

Deceased,  Appt. 

lUinois  Supreme  Court  ^  (}ctoher  27 9  1919* 

(289  111.  475,  124  N.  E.  662.) 

Tkx  —  estate  —  deduction  of  Federal  tax. 

1.  Tha  Federal  estate  tax  imposed  upon  the  estate  of  a  decedent  should 
be  deducted  as  a  charge  or  expense  against  the  estate  before  assessing 
the  tax  imposed  by  the  law  of  a  state. 

{See  note  an  this  question  beginning  on  page  714.]    . 


—  tmsl  —  power  of  revocation  —  ef- 
fect 

2.  A  trust  established  by  a  man  for 
the  benefit  of  his  children  and  their 
appointees  does  not  become  taxable  as 
in  contemplation  of  death  merely  be- 
cause a  power  of  revocation  is  re- 
served in  it. 


Statute  —  adoption  -—  construction 
given  it. 

3.  Where  a  statute  is  adopted  by  a 
state  after  it  has  been  construed  by 
the  courts  of  the  state  of  its  origin,  it 
is  held  to  have  been  adopted  with  the 
construction  so  given  it. 

[See  25  R.  C.  L.  1069.] 


Appeal  by  defendant  from  a  judgment  of  Cook  County  Court  (Cooke, 
J.)  in  favor  of  plaintiff  in  a  suit  to  subject  property  of  decedent  to  an 
inheritance  tax.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Fisher,  Boyden,  Kales^  & 
Bell  and  Darrell  S.  Boyd  for  appellant. 

Messrs.  Edward  J.  Brundage,  Attor- 
ney General,  LeRoy  Millner,  Walter  K« 
Lincoln,  and  Henry  F.  Hawiiins  for 
the  People. 

Duncan,  J.,  delivered  the  opinion 
of  the  court : 

The  Northern  Trust  Company, 
executor  of  the  estate  of  Charles  W. 
Pardrid^,  deceased,  has  appealed 
from  a  judgment  of  the  county  court 
of  Cook  county,  requiring  appellant 
to  pay  inheritance  taxes  in  the 
amount  of  $31,818.20  upon  the 
property  interests  disposed  of  by 
two  deeds  of  settlement  executed  by 
Pardridge  in  his  lifetime  and  a  fur- 
ther inheritance  tax  of  $53,144.20 
on  interests  disposed  of  by  his  will. 

There  are  three  questions  raised 
by  the  assignment  of  errors  on  this 
record:  (1)  In  computing  the  state 
inheritance  tax  on  the  vsdue  of  the 
property  passing  by  the  will  of  the 
testator,  is  appeUant  entitled  to  have 
first  deducted  therefrom  the  Federal 
estate  tax?  (2)  Are  the  property 
interests  disposed  of  by  the  afore- 
said deeds  of  trust  subject  to  an  in- 
heritance tax?  (3)  If  the  proper- 
ties transferred  by  the  deeds  of 
trust  are  taxable,  should  they  be 
taxed  according  to  their  value  on 
their  respective  dates  or  as  of  the 
date  of  the  testator's  death? 

It  is  conceded  by  appellee  that  the 
court  erred  in  holding  that  the 
properties  transferred  by  the  deeds 
of  trust  should  be  assessed  on  their 
values  at  the  respective  dates  of  the 
deeds  instead  of  their  values  at  the 
date  of  the  testator's  death,  and  in 
the  view  that  we  have  taken  of  this 
case  that  question  need  not  be  fur- 
ther considered. 

The  only  question  relative  to  the 
tax  assessed  on  the  property  passing 
by  the  will  of  the  testator  is  the  re- 
fusal of  the  court  to  first  deduct  the 
Federal  estate  taxes  as  an  expense 
of  the  estate  before  assessing  the 
tax  on  the  property  passing  by  will. 
The  testator  died  November  17, 
1917.  He  left  an  estate  valued  by 
the  inheritance  tax  appraiser  at  $2,- 
871,151.71,  which  he  disposed  of  by 


will.  The  county'  court,  in  assessing 
the  state  inheritance  tax  on  that 
property,  refused  to  deduct  the  Fed- 
eral estate  tax  paid  Tax  catmtc 
by  the  executor,  d«4iictiQB  •< 
amounting  to  $316,-  *'***~'  ♦"• 
432.40.  In  this  ruling  the  court 
erred.  The  Federal  estate  tax  is  a 
charge  or  an  ^expense  against  the 
estate  of  the  decedent  rather  than 
against  the  shares  of  the  legatees  or 
the  distributees,  and  as  part  of  the 
expense  of  administration  this  tax 
should  be  deducted  before  comput- 
ing the  state  inheritance  tax.  Peo- 
ple V.  Pasfield,  284  lU.  450,  120  N. 
E.  286. 

The  two  deeds  in  question  con- 
tained substantially  the  same  pro- 
visions, were  absolute  in  form,  and 
were  executed  to  the  Northern 
Trust  Company,  as  trustee,  on  May 
6,  1910,  and  on  December  18,  1911, 
respectively.  The  real  estate  and 
leasehold  interests  so  conveyed  were 
valued  by  tiie  inheritance  tax  ap- 
praiser at  $2,333,333.33.  Besides  the 
tax  assessed  on  this  property,  on  a 
large  balance  thereof  there  is  still 
left  in  suspense,  under  the  judgment 
of  the  court,  a  state  inheritance  tax 
by  reason  of  the  fact  that  some  of 
the  beneficiaries  cannot  be  ascer- 
tained until  the  exercise  of  certaui 
powers  of  appointment.  Trust  in- 
struments separate  and  apart  from 
the  deeds  were  executed  on  the  re- 
spective days  that  the  deeds  were 
executed,  and  they  are  substantially 
the  same  in  form  and  contain  sub- 
stantially the  same  provisions.  They 
provide  that  the  trustee  stfall  take 
possession  of  the  trust  property, 
with  complete  power  to  manage, 
lease,  care  for,  and  protect  the 
same;  to  collect  the  rents  and  in- 
comes therefrom ;  to  pay  taxes  and 
assessments  levied  thereon;  to  re- 
pair and  keep  the  buildings  in  re- 
pair and  rebuild  the  same  if 
destroyed;  to  insure  the  same 
against  fire  and  other  casualties 
usually  insured  against  by  prudent 
owners  in  Chicago ;  and  to  have  the 
right  to  institute  and  defend  all 
legal  iMToceedings  affecting  the  same. 
The  trustee  is  to  hold  the  property 
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is  trust  for  the  testator's  four  chil- 
dren, Edward  W.  Pardridge,  Albert 
J.  Pardridge,  Evelyn  Florence  Pard- 
ridge  Engalitcheffy  and  May  Aline 
Pardridge  Sargent,  for  their  natural 
lives  and  until  the  death  of  the  last 
survivor  of  them  in  equal  shares  as 
tenants  in  common,  and  is  to  hold 
the  share  of  each  deceased  child  in 
trust  for  such  person  or  persons  as 
such  deceased  child  shall  by  last  will 
or  testament  have  appointed.  In 
default  of  such  appointment  the 
trustee  shall  hold  such  deceased 
child's  share  in  trust  for  the  issue 
of  such  deceased  child,  and  if  any 
child  shall  die  without  issue  its  por- 
tion shall  be  divided  equally  among 
the  other  shareholders  of  the  trust 
estate.  The  distribution  of  the 
trust  estate  is  to  be  made  upon  the 
death  of  the  last  survivor  of  the  four 
children.  During  the  lifetime  of 
each  of  the  four  children  the  trus- 
tee is  to  pay  in  monthly  instalments 
the  net  income  arising  from  such 
child's  share,  and  from  and  after 
the  death  of  any  of  said  four  chil- 
dren, and  until  the  death  of  the  last 
survivor  of  them,  the  net  income 
arising  from  such  deceased  child's 
share  is  to  be  paid  in  monthly  instal- 
ments to  the  person  or  persons  for 
whom  such  share  is  held  under  the 
terms  of  the  trust  agreements.  The 
deeds  also  provide  that  a  majority 
of  the  four  children  then  living  may 
at  any  time,  by  an  instrument  under 
seal  delivered  to  the  trustee,  admit 
their  brother  Charles  A.  Pardridge 
as  a  tenant  in  common  with  them 
in  such  property,  with  like  powers 
and  privileges  granted  to  him  for 
the  receiving  and  appointing  per- 
sons to  receive  said  property  and 
the  issues  and  profits  thereof.  His 
interest,  however,  is  at  no  time  to 
exceed  one  fifth  of  the  income  of 
said  trust  estate,  and  in  case  he  is 
so  admitted  as  a  beneficiary  the  final 
distribution  of  the  property  is  to  be 
made  on  the  death  of  the  last  sur- 
vivor of  the  five  brothers  and  sis- 
ters, and  during  his  lifetime  the 
trustee  is  to  hold  the  property  for 
the  benefit  of  the  five  brothers  and 
sisters  upon  the  same  terms  as  pro- 


vided in  the  original  trust  agree- 
ment for  the  original  four  brothers 
and  sisters.  The  deeds  provide  for 
compensation  to  the  trustee  and  for 
the  appointment  of  the  two  sons 
Edward  W.  and  Albert  J.  Pardridge, 
and  the  survivor  of  them,  as  the 
agent  of  the  trustee  in  the  manage- 
ment of  the  trust  estate,  and  also  fix 
their  compensation  and  require 
them  to  give  a  bond.  Their  powers 
and  duties  are  to  determine  the 
rental  to  be  charged  for  the  prop- 
erty and  to  negotiate  and  prepare 
all  leases  for  the  same,  to  assume 
entire  charge  of  affairs  and  make  all 
contracts  for  the  same,  pay  all 
taxes  and  assessments  against  the 
trust  estate  and  insure  the  same,  and 
to  render  statements  of  accounts  of 
all  the  receipts  and  disbursements 
concerning  the  same.  The  trustee 
has  full  authority  to  remove  said 
agents,  or  either  of  them,  in  case  of 
neglect  or  misconduct  or  inability 
to  discharge  their  duties  as  such. 
In  case  the  trustee  shall  resign,  the 
majority  of  the  beneficiaries  then 
entitled  to  share  in  the  net  income 
of  the  trust  estate  are  given  the 
right  to  name  the  successor  of  the 
trustee.  By  the  terms  of  the  trust 
deeds  no  person  entitled  to  a  share 
of  the  net  income  of  the  trust  estate 
shall  have  the  right  to  anticipate  the 
same,  nor  to  sell,  assign,  mortgage, 
pledge,  or  otherwise  dispose  of  or 
encumber  his  share  in  the  trust  es- 
tate or  any  part  of  it  or  the  income 
therefrom,  and  no  share  of  the  trust 
estate,  or  the  income  arising  there- 
from, shall  be  liable  for  his  or  her 
debts  or  be  subject  to  attachment, 
garnishment,  execution,  creditor's 
bill,  or  other  legal  or  equitable  proc- 
ess. The  trust  agreements  finally 
reserve  to  the  settlor  the  right  of 
revoking  the  deeds  and  each  and 
every  trust  therein  created  and  de- 
clared, either  in  whole  or  in  part,  by 
notice  in  writing  to  the  trustee,  and 
in  case  of  such  revocation  said  trust 
estate,  or  the  portion  thereof  so  re- 
voked, shall  be  conveyed  by  the  trus- 
tee to  the  settlor,  to  be  held  by  him 
as  his  sole  and  absolute  property 
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and  discharged  from  all  trusts  de- 
clared in  said  trust  agreements. 

Oral  testimony  was  offered  in  the 
county  court  showing  clearly  that 
the  provision  for  the  revocation  of 
the  trust  agreements  was  inserted 
by  the  attorney  who  drew  up  the 
same  at  his  own  suggestion,  and 
without  any  instructions  from  the 
settlor  with  reference  to  the  same. 
The  testimony  further  shows  that 
the  settlor  exercised  no  further  con- 
trol over  the  property  whatever 
after  the  trust  agreements  and  con- 
veyances were  executed,  and  re- 
ceived none  of  the  income  there- 
from. He  even  declined  to  be 
consulted  about  the  management 
thereof  when  on  one  occasion  one  of 
the  sons  sought  his  advice.  The 
trustee  accepted  the  trust,  and  up 
until  the  settlor's  death  managed 
the  property  according  to  the  pro- 
visions of  the  trust  agreement  and 
without  consulting  him  with  refer- 
ence to  the  same,  and  the  settlor 
never  offered  any  suggestions  as  to 
the  management  of  the  property  to 
anyone.  About  all  this  testimony 
was  excluded  by  the  court  over  ap- 
pellant's objections.  The  court, 
however,  found  as  facts  that  nei- 
ther one  of  said  trust  instruments 
was  made  by  the  settlor  in  contem- 
plation of  death,  and  that  neither 
one  of  said  instruments  was  intend- 
ed to  take  effect  in  possession  or 
enjoyment  at  or  after  his  death,  and 
that  both  of  said  instruments  were 
intended  to,  and  that  they  actually 
did,  take  effect  in  possession  and 
enjoyment  on  the  respective  dates 
of  their  execution.  The  court  fur- 
ther found  that  the  donor  did  not, 
during  his  lifetime  and  subsequent 
to  the  respective  dates  of  execution 
of  said  deeds,  exercise  any  domin- 
ion, power,  or  control  over  said 
property,  and  did  not  during  his 
lifetime,  by  any  instrument  in 
writing  or  otherwise,  revoke  the 
trust  deeds,  or  either  of  them,  in 
whole  or  in  part. 

The  oral  evidence  and  the  trust 
deeds  and  the  trust  instruments  all 
sustain  the  finding  of  the  court  as 
to  the  facts,  and  there  is  no  conten- 


tion whatever  between  the  parties  to 
this  record  in  that  regard.  By  the 
written  instruments  the  grantor  or 
settlor  intended  to  make  a  voluntary 
.settlement  of  a  large  part  of  his 
property.  The  only  right  or  power 
reserved  in  the  deeds  was  the  right 
of  revocation.  The  instruments 
cannot  be  construed  in  any  way  as 
reserving  any  right  in  the  settlor  to 
alter  or  amend  the  trust  or  to  add 
to  or  withdraw  from  the  trust  any 
portion  of  the  property  or  to  ex- 
change any  portion  of  the  property 
by  substituting  other  properties  for 
the  same.  The  instruments  give  no 
right  of  control  to  the  settlor  of  any 
of  the  properties  conveyed,  or  even 
the  right  to  direct  the  management 
or  enjoyment  of  the  trust  estate. 
The  evidence  is  undisputed,  also, 
that  he  never,  in  fact,  exercised  or 
sought  to  exercise  any  right  of  con- 
trol, disposition,  or  enjojrment  over 
the  property,  and  never  received  a 
penny  of  the  income  or  profits  of  the 
same.  He  expressed  it  as  his  wish, 
when  consulted  by  one  of  his  sons, 
that  they  and  the  trustee  should 
manage  and  control  the  property 
and  to  use  their  own  judgment,  and 
that  he  did  not  want  to  be  longer 
bothered  or  troubled  by  such  affairs. 
The  mere  right  of  revocation  would 
not  have  been  written  in  the  trust 
instruments  had  it  not  been  suggest- 
ed by  his  attorney,  and  the  attorney 
advised  it  as  a  matter  of  protection 
of  the  donees  in  case  any  of  them 
proved  to  be  spendthrifts  or  other- 
wise incapable  of  protecting  their 
own  interests.  This  character  of 
deed,  with  such  a  power  of  revoca- 
tion, has  long  been  recognized  by 
our  law  as  a  proper  mode  of  an  an- 
cestor deeding  his  property  to  Ma 
children  and  of  protecting  them  in 
the  use  and  enjoyment  of  the  same. 
All  well-skilled  and  farseeing  law- 
yers, advising  for  the  ben^t  of 
their  clients,  usually  suggest  the  in- 
sertion of  such  a  clause  of  revoca- 
tion, and  no  court,  so  far  as  we 
know,  has  ever  declared  that  such 
a  deed  is  testamentary  in  character, 
or  is  to  be  held  to  take  effect  only 
after  death,  by  reason,  alone,  of  such 


PEOPLE  V.  NORTHERN  TRUST  CO. 

it89  /n.  ^75,  It^  2i,  S,  662.) 


713 


a  clause  of  revocation.  In  fact,  it  is 
not  possible  for  such  a  clause  to 
have  such  effect.  As  a  matter  of 
fact,  such  a  deed  takes  effect  at 
once,  and  continues  in  full  force  and 
effect  until  actually  revoked.  If  re- 
voked it  can  only  be  revoked  during 
the  life  of  the  grantor,  and  if  he 
does  not  call  into  effect  such  power 
of  revocation  during  his  lifetime  it 
continues  in  full  force  and  effect 
forever  after  his  death.  If  he  re- 
vokes the  deed  under  such  a  power 
the  deed  becomes  a  nullity,  and  the 
title  will  be  reinvested  in  the  settlor 
by  the  deed  of  reconveyance  by  the 
trustee. 

fThe  court  in  substance  held  as  a 
proposition  of  law  that  the  powers 
of  revocation  reserved  to  the  grant- 
or in  the  trust  instruments  were 
sufficient,  in  themselves,  to  cause 
the  property  passing  by  the  deeds 
of  trust  to  be  taocable  under  §  1  of 
the  Inheritance  Tax  Act.  So  far  as 
applicable  that  section  provides: 
"A  tax  shall  be  and  is  hereby  im- 
posed upon  the  transfer  of  any  prop- 
erly, real,  personal  or  mixed,  or  of 
any  interest  therein  or  income  there- 
from, in  trust  or  otherwise,  .  .  . 
when  the  transfer  is  of  property 
made  by  a  resident,  ...  by  deed, 
grant,  bargain,  sale  or  gift,  made  in 
contemplation  of  the  death  of  the 
grantor,  vendor  or  donor,  or  intend- 
ed to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death." 
Hurd,  Stat.  1917,  p.  2500. 

There  is  no  contention  that  the 
deeds  were  made  in  contemplation 
of  death.  It  is  admitted  that  they 
were  not  so  made.  As  the  deeds 
were  not  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after 
the  death  of  the  settlor,  and  as  this 
is  also  an  admitted  fact,  the  convey- 

.tpn.t-power         ^^^®  ^^^^  "^^  come 

•f  revocation-  withiu  the  statutc, 
*  *^*  and    the    property 

was  not  taxable  under  our  Inheri- 
tance Tax  Law.  Our  Inheritance 
Tax  Law,  so  far  as  this  provision  is 
concerned,  was  literally  copied  from 
the  New  York  statute.  The  New 
York  court  of  appeals  confirmed, 
without  delivering  an  opinion,  the 


appellate  division  of  the  supreme 
court  in  holding  that  the  mere  pow- 
er reserved  in  a  deed  to  revoke  the 
same  did  not  operate  to  change  the 
effect  of  the  deed,  but  that  the  deed 
took  effect  at  once,  and  was  so  in- 
tended, and  that  the  property  should 
not  have  been  included  in  an  ap- 
praisal of  an  estate  for  the  purpose 
of  taxation  under  the  New  York 
Inheritance  Tax  Act  (Consol.  Laws, 
chap.  60,  §§  220-245) .  Re  Masur>% 
28  App.  Div.  580,  51  N.  Y.  Supp. 
881,  affirmed  by  New  York  court  of 
appeals  in  159  N.  Y.  532,  53  N.  E. 
1127.  Where  a  statute  is  adopted 
from  another  state,  or  country,  and 
the  same  has  been 
construed  by  the  adoption-* 
court  of  such  state  ^?;ri'?^"*" 
or  country,  it  is  the 
general  rule  that  the  statute  is  to 
be  held  to  have  been  adopted  with 
the  construction  so  given  to  it,  and 
particularly  where  the  statute  itself 
does  not  express  an  intention  to  the 
contrary.  People  v.  Carpenter,  264 
111.  400,  106  N.  E.  302. 

We  have  been  referred  to  other 
New  York  cases,  and  particularly  to 
the  case  of  Re  Bostwick,  160  N.  Y. 
489,  55  N.  E.  208,  as  making  a  dif- 
ferent holding  from  tiiat  in  Rie 
Masury,  just  cited.  The  Bostwick 
Case  does  not  in  any  wise  overrule 
the  former  decision  of  the  New 
York  court  of  appeals,  but  serves  to 
distinguish  that  case  from  the  cases 
later  considered  by  that  court. 

The  construction  that  we  have 
placed  upon  this  statute  will  not,  in 
our  judgment,  aid  parties  in  evading 
the  Inheritance  Tax  Law.  When- 
ever it  becomes  manifest  that  a  deed 
was  intended  as  an  evasion  of  the 
Inheritance  Tax  Law  the  state  will 
be  protected  in  the  collection  of  the 
inheritance  tax,  no  matter  what  the 
form  of  the  deed  may  be.  We  are 
entirely  unwilling,  however,  to  de- 
clare that  trust  deeds  and  trust  in- 
struments in  the  form  in  which  we 
find  those  under  consideration  in 
this  record  render  the  property  con- 
veyed taxable  under  our  Inheritance 
Tax  Act  by  the  mere  insertion  of  a 


714 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.IJEt. 


clause  of  revocation  so  useful  and 
so  long  in  use  for  the  protection  of 
grantees  in  such  deeds,  when  it  so 
clearly  appears  that  that  was  the 
sole  intention  as  it  does  in  this  case. 
The  judgment  of  tiie  county  court 
is  reversed  in  so  far  as  it  affects 


the  property  conveyed  by  the  trust 
deed,  with  directions  to  modify  the 
judgment  affecting  the  property 
transferred  by  will  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded,  with  di- 
rections. 


ANNOTATION. 
Deductmi  of  Federal  estate  tax  before  coin|>iilkig  ttate  Uou 


The  question  under  annotation  here- 
in has  been  raised  under  two  Federal 
statutes,  viz.,  that  of  1898  (June  18, 
1898,  chap.  448,  30  Stat,  at  L.  464,  §§ 
29,  80)  and  that  of  1916  and  1917  (Act 
Sept  8,  1916,  89  Stat,  at  L.  777,  chap. 
463,  §§  200>212,  as  amended  March  8, 
1917,  39  Stat,  at  L.  1002,  chap.  169, 
§  800,  Comp.  Stat.  §  6886ib,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  305).  With  the 
exception  of  the  New  York  and  Wis- 
consin decisions  the  authorities  agree 
with  the  reported  case  (PEOPLE  v. 
NoRTHEaiN  Trust  Ck).  ante,  709),  that 
the  amount  paid  the  Federal  govern- 
ment is  an  expense  of  administration, 
and  should  be  deducted  from  the  es- 
tate and  the  state  tax  computed  on  the 
balance. 

Statvte  of  1916-1917. 

Corbin  v.  Townshend  (1918)  92 
Conn.  501,  108  Atl.  647 ;  People  v.  Pas- 
field  (1918)  284  111.  450, 120  N.  E.  286; 
State  V.  First  Calumet  Trust  Sav.  Bank 
(1919)  —  Ind.  — ,  125  N.  E.  200;  State 
ex  rel.  Smith  v.  Probate  Ct  (1918)  139 
Minn.  210,  166  N.  W.  125;  Re  Roebling 
(1918)  —  N.  J.  Eq.  — ,  104  Atl.  295; 
Re  Tyler  (1918)  —  N.  J.  Eq.  — ,  104 
Atl.  298;  Knight's  Estate  (1918)  261 
Pa.  587,  104  Atl.  765. 

8t«t«te  of  1898. 

Hooper  v.  Shaw  (1900)  176  Mass. 
190,  57  N.  E.  361. 

The  fact  that  an  intestate  estate  is 
involved  has  been  held  not  to  change 
the  rule.  Re  Tyler  (1918)  —  N.  J. 
Eq.  — ,  104  Atl.  298. 

These  courts  construe  the  Federal 
Act  of  1916  as  a  tax  upon  the  estate. 
In  Corbin  v.  Townshend  (Conn.)  su- 
pra, it  is  stated  that  by  §  208  of  the 
Federal  Act  the  intent  of  the  act  is 
expressed  to  be,  so  far  as  is  practica- 


ble, and  unless  otherwise  directed  by 
the  will  of  the  decedent,  that  *^he 
tax  shall  be  paid  out  of  the  estate  be- 
fore its  dissolution;"  that  the  ''execu- 
tor or  administrator  must  pay  tlie  tax 
out  of  the  estate  before  the  shares  of 
the  legatees  are  ascertained.    It  is  an 
obligation  against  the  estate  and  pay- 
able like  any  expense  which  falls  un- 
der the  head  of  a&ninistration   ex- 
penses.   The  tax  padd  is  no  part  of  the 
estate  at  the  time  of  distribution;  it 
has  passed  from  the  estate,  and  the 
share  of  the  beneficiary  is  diminished 
by  just  so  much."    The  court  in  Peo- 
ple V.  Pasfield  (1918)  284  lU.  450,  120 
N.  E.  286,  states  that  ''as  the  duty  is 
made  payable  by  the  executor  or  ad- 
ministrator to  the  collector  or  deputy 
collector  by  the  express  provisions  of 
the  statute,  the  duty  is  an  expense  or 
charge  against  the  estate  of  the  dece- 
dent, and  not  an  express  charge  against 
the  shares  of  the  legatees  or  distriba- 
tees  of  the  decedent     The  legatees  and 
distributees  cannot  in  any  sense  be  held 
to  have  'received'  any  part  of  the  duty 
that  is  paid  to  the  government  by  the 
executor  or  trustee  or  administrator 
as  such  estate  tax,  and  there  is  no  lan- 
guage in  the  act  that  will  permit  a 
construction  that  the  duty  is   levied 
upon  each  share  of  the  legatees  or  dis- 
tributees of  the  decedent  as  was  given 
the  Federal  Act  of  1898  by  the  court 
in  Knowlton  v.  Moore  (1900)  178  U.  S. 
41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 
The  Federal  Estate  Tax  Act  of  Sep- 
tember 8, 1916,  necessarily  operated  to 
lessen  by  the  amount  of  such  tax  the 
clear  value  of  the  beneficial  interest 
which  passed  to  the  heirs  and  legatees 
in  the  instant  case  and  prevented  their 
receiving  any  part  of  that  tax,  and  the 
ruling  of  the  county  court  that  the 
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same  should  be  deducted  before  com- 
puting the  state  tax  was  correct"  The 
court  in  Re  Roebling  (1918)  —  N.  J. 
£q.  —,  104  Atl.  295,  states  that  the 
value  of  the  net  estate  is  the  unit  of 
taxation  under  the  Federal  act^  that 
'there  is  no  apportionment  of  it 
among  the  various  transferees,  nor  is 
the  real  estate  devised  or  descending 
liable  to  contribution.  On  the  con- 
trary, the  collector  may  recover  the 
tax  by  a  sale  of  the  land,  and  in  that 
event  the  devisee  or  heir  at  lav^  shall 
be  reimbursed  out  of  any  part  of  the 
personal  estate  unadministered  or 
by  an  equitable  contribution  by 
tiiose  whose  interest  is  subject  to 
equal  or  prior  liability  for  the  pay- 
ment of  taxes,  debts,  or  other  charges 
against  the  estate.  ...  To  be  more 
precise,  it  is  imposed  upon  the  estate 
transferred  by  death,  and  not  upon  the 
succession  resulting  from  death." 

The  state  statutes  of  these  states, 
on  the  other  hand,  are  construed  to 
tax  the  property  passing  to  the  bene- 
ficiary. In  State  ex  rel.  Smith  v.  Pro- 
bate Ct.  (1918)  139  Minn.  210,.  166  N. 
W.  125,  the  state  statute  is  said  to 
"impose  a  tax  upon  the  transfer  of 
property  'by  will  or  by  the  intestate 
laws*  from  the  person  who  died  pos- 
sessed thereof,  and  provides  that  the 
tax  shall  be  a  specified  per  centum  of 
the  clear  value  of  the  beneficial  inter- 
est in  the  property  which  passes  to  the 
beneficiaries  designated  by  the  will 
01-  the  statute.  Gen.  Stat.  1913,  §§ 
2271,  2272."  And  the  court,  discuss- 
ing the  character  of  this  statute,  says 
that  ''according  to  the  statute  the  tax 
is  to  be  computed  only  upon  the  clear 
value  of  the  property  or  the  interest 
therein  which  actually  passes  to  the 
beneficiaries.  And  is  not  to  be  com- 
puted upon  the  amount  expended  in 
administrating  the  estate  or  in  paying 
proper  charges  against  it.  .  .  .  The 
Federal  tax  operated  to  lessen  by  the 
amount  of  such  tax  th^  clear  value  of 
the  beneficial  interest  which  passed  to 
the  two  ehildi^n,  and  the  ruling  of  the 
probate  court  was  correct."  The  court 
in  Be  Roebling  (N.  J.)  supra,  states 
that  under  the  state  statute  the  tax  is 
not  imposed  upon  the  immediate  trans- 
fer of  property  occasioned  by  death. 


u 


but  upon  the  transfer  to  any  person 
or  corporation  when  the  transfer  is 
the  subject  of  a  legacy  or  devise  of 
distribution  or  descent).  In  other 
words,  it  is  not  on  the  transitory  suc- 
cession of  the  executor  or  administra- 
tor, but  upon  the  separate  successions 
of  the  transferees,  whether  the  succes- 
sion be  of  the  whole  of  the  estate — 
a  universal  succession— or  of  the  sin- 
gular succession  of  a  legatee  or  devi- 
see. .  .  .  The  tax  is  not  upon  the 
aggregate  value  of  the  estate  trans- 
ferred, api>ortioned  among  the  trans- 
ferees, but  is  assessed  upon  the  value 
of  the  several  interests  and  is  levied 
upon  kindred  at  varying  rates  depend- 
ing upon  the  relationship  of  the  trans- 
ferees to  the  decedent.  Each  trans- 
feree is  liable  for  the  tax  upon  his 
share  of  the  estate,  which  is  to  be  de- 
ducted from  the  legacies  or  distribu- 
tive shares  by  the  executor,  and  for 
the  payment  of  which  he  is  personally 
liable."  The  inheritance  taxes  due 
the  state  of  Connecticut  under  its  stat- 
ute are  stated  in  Corbin  v.  Townshend 
(1918)  92  Conn.  501,  lOS  Atl.  647,  to 
be  measured  by  the  amount  of  proper- 
ty passing  to  the  beneficiary. 

One  of  the  courts  taking  the  fore- 
going view  under  the  Statute  of  1916- 
1917  makes  a  distinction  between  the 
provisions  of  that  act  and  that  of  1898. 
People  V.  Paseld  (1918)  284  Ul.  450, 
120  N.  E.  286.  But  the  theory  that  the 
Federal  tax  must  be  deducted  before 
computing  the  state  tax  has  been  ad- 
hered to  under  the  Act  of  1898.  Hoop- 
er V.  Shaw  (1900)  176  Mass.  190,  57 
N.  £.  361.  In  holding  that  a  tax  pay- 
able under  the  Statute  of  1898  is  de- 
ductible and  that  a  state  tax  should  be 
computed  on  the  balance,  the  court 
states  that  "whatever  the  nature  of 
the  state  succession  tax,  it  is  admitted 
and  is  obvious  that  the  value  of  the 
property  concerned  is  made  the  meas- 
ure of  the  tax.  This  appears  from  the 
words  of  the  act,  which  also  show  at 
what  moment  the  value  is  to  be  takenc 
The  words  are  'property  .  .  .  which 
shall  pass  ...  to  any  person/ 
Without  throwing  doubt  upon  the 
power  of  the  state  to  adopt  a  harsh 
rule  such  as  has  been  applied  to  some 
of  the  surrogates  in  New  York,  we  are 
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of  opinion  that  these  words  most 
naturally  signify  the  property  which 
the  legatee  actually  would  get  were  it 
not  for  the  state  tax  imposed  by  the 
sentence  in  which  the  words  occur. 
.  .  .  The  question  is  not  6ne  of 
precedence  between  the  commonwealth 
and  the  United  States,  as  it  was  put  by 
the  assistant  attorney  general.  It  is 
in  substance  one  of  justice,  and  in 
form  one  of  construction.  The  United 
States  recognizes,  as  it  ought,  the 
same  principle  by  deducting  the  state 
succession  tax  before  computing  its 
own." 

In  New  York  and  Wisconsin  it  is 
held  that  the  Federal  tax  cannot  be 
deducted  and  the  state  tax  computed 
only  on  the  balance,  but  that  the  state 
tax  must  be  computed  without  deduc- 
tion of  the  Federal  tax. 

Statvta  of  1898. 

Re  Gihon  (1902)  169  N.  Y.  443,  62 
N.  E.  561;  Re  Vanderbilt  (1902)  71 
App.  Div.  611,  76  N.  Y.  Supp.  969,  af- 
firmed in  (1902)  172  N.  Y.  69,  64  N.  E. 
782,  reversing  (1902)  68  App.  Div.  27, 
74  N.  Y.  Supp.  450;  Re  Becker  (1899) 
26  Misc.  633,  57  N.  Y.  Supp.  940;  Re 
Irish  (1899)  28  Misc.  647.  60  N.  Y. 
Supp.  30;  Re  Curtis  (1900)  31  Misc. 
83,  64  N.  Y.  Supp.  574. 

Statute  of  1916-1917. 

Re  Bierstadts  (1917)  178  App.  Div. 
836,  166  N.  Y.  Supp.  168;  Re  Sherman 
(1917)  179  App.  Div.  497,  166  N.  Y. 
Supp.  19,  affirmed  without  opinion  in 
(1917)  222  N.  Y.  640,  118  N.  E.  1078; 
Re  Week  (1919)  —  Wis.  — ,  172  N.  W. 
732. 

In  holding  that  the  amount  of  the 
Federal  tax  under  the  Act  of  1898 
could  not  be  deducted  before  comput- 
ing the  amount  of  the  state  tax,  the 
court  of  appeals  of  New  York  in  Re 
Gihon  (1902)  (N.  Y.)  supra,  empha- 
sizes the  similar  character  of  the  state 
and  Federal  tax.  The  court  says: 
'The  Federal  tax  is  of  exactly  the 
same  nature  as  the  state  tax, — a  tax, 
not  on  property,  but  on  succession; 
that  is  to  say,  a  tax  on  the  legatee  for 
the  privilege  of  succeeding  to  prop- 
erty. Knowlton  v.  Moore  (1900)  178 
U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep. 
747.    The  Federal  tax  is  necessarily  of 


this  character,  for  a  direct  tax,  unless 
apportioned  according  to  population, 
would  be  repugnant  to  the  Constitu- 
tion of  the  United  States.  Under  that 
statute  also  it  is  the  amount  of  the 
legacy,  not  of  the  estate,  that  deter- 
mines the  rate  of  taxation.  Therefore, 
though  the  administrator  or  executor 
is  required  to  pay  the  tax,  he  pays  it 
out  of  the  legacy  for  the  legatee,  not 
on  account  of  the  estate.'' 

The  court  in  Re  Bierstadts  (1917) 
178  App.  Div.  836,  166  N.  Y,  Supp.  168. 
as  well  as  the  court  in  Re  Sherman 
(1917)  179  App.  Div.  497,  166  N.  Y. 
Supp.  19,  affirmed  without  opinion  in 
(1917)  222  N.  Y.  540,  118  N.  E.  1078. 
treats  the  Federal  estate  tax  under 
the  Act  of  1916-1917  as  a  tax  imposed 
upon  the  transfer  of  property.  The 
court  in  Re  Sherman  states  that  it  is 
imposed  upon  the  transfer  of  the  net 
estate,  that  the  fact  that  it  is  to  be 
paid  out  of  property  does  not  render  it 
a  tax  on  property.  The  court  argued 
further  with  reference  to  the  Federal 
tax  that  if  the  Federal  government 
"may  impose  an  inheritance  tax  which 
is  entitled  to  be  deducted  from  the 
estate  prior  to  the  assessment  of  the 
state  transfer  tax,  it  has  interfered 
with  such  conditions  and  has  dimin- 
ished the  amount  which  the  state  has 
appropriated  as  a  condition  of  the 
transfer  being  had  by  the  percentage 
upon  the  sum  appropriated  by  the  Fed- 
eral government.  The  state  transfer 
tax  will  thus  have  become  one,  not 
upon  the  whole  estate  transmitted,  but 
one  upon  the  whole  estate  less  the 
amount  of  the  Federal  tax.  This 
lessening  of  the  transfer  tax,  while  not 
large  in  the  case  at  bar  would  aggre- 
gate a  very  considerable  sum  when 
applied  to  all  the  estates  subject  to 
tax  within  the  state.  The  constitu- 
tionality of  the  Federal  act  entitled  to 
such  a  construction  and  effect  might 
well  be  doubted."  And  the  court  con- 
cludes, as  above  stated,  that  the  Fed- 
eral tax  cannot  be  deducted  before 
computing  the  state  tax. 

The  court  in  Re  Week  (1919)  —  Wb. 
— ,  172  N.  W.  733,  states  that  "if  the 
Federal  estate  tax,  so-called,  should 
be  deducted  in  ascertaining  the 
amount  upon  which  the  inheritance 
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tax  of  this  state  is  to  be  computed^ 
it  must  be  by  force  of  our  own  statute. 
.  ,  .  The  question,  therefore,  is 
this:  Does  our  statute  provide  for  the 
deduction  of  the  Federal  estate  tax  in 
ascertaining  the  amount  upon  which 
the  state  inheritance  tax  shall  be 
con^)uted?  There  is  no  express  pro- 
vision to  that  effect.  Is  one  implied? 
Our  inheritance  tax  law.  was  enacted 
pursuant  to  the  power  of  the  legisla- 
ture to  reasonably  regulate  transfers 
of  property  and  business  transactions 
as  stated  in  Nunnemacher  v.  State 
(1906)  129  Wis.  190,  9  L.R.A.(N.S.) 
121,  108  N.  W.  627,  9  Ann.  Oas.  711. 
It  is  a  tax  imposed  on  a  transaction; 
the  transaction  being  the  passing  of 
property  from  the  dead  to  the  living. 
It  is  not  a  tax  upon  the  property  it- 
self, and  consequently  neither  the 
property  nor  the  value  thereof  neces- 
sarily and  inherently  constitutes  the 
basis  for  the  amount  of  the  tax.  The 
tax  being  based  on  a  transaction,  how- 
ever, some  basis  must  be  fixed  by  the 
legislature  by  which  the  tax  shall  be 
determined.  The  legislature  has  made 
such  basis  the  clear  market  value  of 
the  property  at  the  time  of  the  trans- 
fer. The  transfer  contemplated  oc- 
curs at  the  instant  of  death.  .  .  . 
There  is  no  provision  made  in  the 
statute  for  any  deduction  from  the 
value  of  the  estate  as  it  may  be  deter- 
mined to  be  as  of  the  date  of  the  death 
of  the  deceased,  and  we  see  no  warrant 
for  reading  into  the  statute  provisions 
for  the  deduction  of  any  amount  which 
the  legislature  did  not  see  fit  to  in- 


sert." The  court  then  states  that  a 
different  conclusion  might  be  neces- 
sary if,  under  the  Wisconsin  statute, 
the  tax  were  computed  upon  the  value 
of  the  property  finally  and  as  of  the 
time  of  passing  to  the  legatee  or  devi- 
see, and  states  that  it  was  this  consid- 
eration which  largely  influenced  the 
conclusion  announced  by  the  courts  of 
Illinois,  Connecticut,  New  Jersey, 
Pennsylvania  and  Minnesota,  supra. 
As  shown  above  these  courts  have 
come  to  a  conclusion  contrary  to  that 
of  the  Wisconsin  court.  It  is  not  al- 
together clear  that  the  view  taken  in 
these  cases  as  to  the  basis  of  the  com- 
putation of  the  tax  is  due  to  different 
statutory  provisions  than  those  in- 
volved in  the  Wisconsin  case. 

The  Wisconsin  court  further  states 
that  there  may  be  some  difficulty  in 
reconciling  its  conclusion  "with  the 
prevailing  practice  of  deducting  ex- 
penses of  administration.  We  realize 
that  our  logic  would  lead  to  a  rejec- 
tion of  such  deduction.  We  have  no 
disposition,  however,  to  disturb  the 
practice  that  has  uniformly  pre- 
vailed." 

A  situation  similar  to  that  arising 
under  our  form  of  government  exists 
in  Australia,  and  it  has  there  been 
held,  in  accord  with  the  New  York 
and  Wisconsin  cases,  that  the  tax  due 
the  commonwealth  should  not  be  de- 
ducted before  computing  the  tax  due 
to  a  province.  Conmiercial  Bkg.  Co. 
V.  Federal  Comr.  (1917)  28  C.  L.  R. 
(Austr.)  102.  W.  A.  E. 


BERTHA  MORLANG  et  al. 

V. 

CITY  OF  PARKERSBURG,  Appt. 

West  Vtrgtnia  Supreme  Coutt  of  Appeals  — •  Svpieniber  28,  1910. 

(—  W.  Va.  — ,  100  S.  E.  394.) 

Highway  —  paving  strip  adjoining  walk  —  effect. 

1.  Where  the  owner  of  property  abutting  upon  a  city  street  constructs 
the  building  upon  his  property  3|  feet  back  from  the  street  line,  and  paves 
the  same  in  the  same  manner  as  the  sidewalk  is  paved,  and  permits 
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the  public  using  such  sidewalk  to  also  use  such  paved  strip  between  the 
front  of  his  building  and  the  street  line  as  a  sidewalk,  he  will  not  be  held 
to  have  thereby  dedicated  the  same  to  the  public  by  implication,  unless 
it  be  further  shown  that  the  public  authorities,  with  his  knowledge,  exer- 
cise acts  of  dominion  thereon  indicative  of  their  belief  that  the  same  has 
been  dedicated  to  the  public. 

ISee  note  on  this  question  beginning  on  page  727.] 


—  dedication  —  necessity  of  intent. 

2.  The  law  recognizes  two  classes 
of  dedications  of  a  street  to  a  city,  ex- 
press and  implied,  the  intent  to  dedi- 
cate being  essential  to  both,  though 
in  the  latter  case  it  may  be  shown  by 
acts  of  the  owner  justifying  the  public 
authorities  in  believing  the  intention 
exists,  where  they  act  upon  such  be- 
lief, even  though  the  owner  may  never 
have  actually  intended  a  dedication. 

[See  8  R.  C.  L.  890.] 

—  clarity  of  proof. 

3.  Dedication  being  an  exceptional 
and  peculiar  mode  of  passing  title  to 
interest  in  land,  the  proof  thereof  must 
be  full  and  clear;  and  the  acts  proved, 
which  it  is  claimed  constitute  siKh 
dedication,  must  be  inconsistent  with 
any  construction  other  than  that  of 
a  dedication.  Merely  building  the 
front  of  one's  house  back  from  the 
property  line  is,  alone,  not  sufficient  to 
prove  intent  to  dedicate  to  the  public 


the  strip  of  land  between  the  property 
line  and  the  front  of  the  house. 
[See  8  R.  G.  L.  890.] 

—  paved  strip  adjoining  —  right  to 


4.  A  municipal  corporation  cannot 
prevent  the  use  by  its  owner,  in  a  law- 
ful way,  of  a  paved  strip  between  the 
street  line  and  a  building  set  a  few 
feet  back  from  the  street,  where  it  is 
not  shown  that  the  strip  has  become 
a  part  of  the  highway,  or  that  the 
municipal  authorities  have  so  treated 
it. 

[See  13  R.  C.  L.  189.] 

Tax  —  <m  dedicated  strip  —  eflfect. 

5.  Payment  of  taxes  assessed  by  a 
municipality  upon  a  strip  of  land 
claimed  to  have  been  dedicated  to  it, 
while  evidence  tending  to  defeat  the 
presumption  of  a  dedication,  is,  under 
most  circumstances,  of  little  probative 
force. 

[See  8  R.  C.  L.  902.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wood 
County  in  favor  of  plaintiffs  in  a  suit  brought  to  enjoin  defendant  from 
interfering  with  them  in  making  certain  contanplated  improvements. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  McCluer  &  McCluer,  for  ap-  The  right  of  the  public  to  the  use 
pellant:  of  the  property  as  a  public  street  has 

Dedication  of  properties  for  public     been    repeatedly    recognized    by    ^e 


use  is  express  or  implied. 

McQuillin,  Mun.  Corp.  §  1589,  note 
8;  Cincinnati  v.  White,  6  Pet.  431,  8 
L.  ed.  462;  Athens  v.  Burkett,  — 
Tenn.  — ,  59  S.  W.  404;  Richmond  v. 
Stokes,  31  Gratt.  713 ;  Campbell  v.  El- 
kins,  58  W.  Va.  308,  2  L.R.A.(N.S.) 
159,  52  S.  E.  220;  Harper's  Ferry  v. 
Kaplon,  58  W.  Va.  482,  52  S.  E.  492; 
Yates  V.  West  Grafton,  33  W.  Va.  507, 

11  S.  E.  8;  Phillips  v.  Huntington,  36 
W.  Va.  406, 14  S.  E.  17 ;  Post  v.  Clarks- 
burg, 74  W.  Va.  50,  52  L.R.A.(N.S.) 
773,  81  S.  E.  662. 

Intent  to  dedicate  may  be  inferred 
by  mere  user  by  the  public. 

McQuillin,  Mun.  Corp.  §  1563,  note 
10;  Boyd  v.  Woolwine,  40  W.  Va.  282, 
21  S.  E.  1020;  Wheeling  v.  Campbell, 

12  W.  Va.  86. 


owners  thereof,  and  the  doctrine  of 
estoppel  applies. 

Champ  V.  County  Ct.  72  W.  Va.  475, 
78  S.  E.  362;  Norfolk  &  W.  R.  Co.  v. 
Perdue,  40  W.  Va.  442,  21  S.  E.  755; 
Briar  Creek  R.  Co.  v.  Kanawha  C.  R. 
Co.  70  W.  Va.  227,  73  S.  E.  726;  MyUus 
V.  Koontz,  69  W.  Va.  621,  73  S.  E.  319. 

The  statutory  method  must  be  fol- 
lowed where  it  becomes  necessary  to 
buy  or  condemn  lands  for  street  pur- 
poses, but  this  does  not  deprive  the 
municipality  of  its  right  to  streets  by 
common-law  dedication. 

McQuillin,  Mun.  Corp.  S  1689;  2S 
Cent.  L.  J.  p.  3;  Yates  v.  West  Graf- 
ton, 33  W.  Va.  507,  11  S.  E.  8. 

The  owners  will  not  now  be  permit- 
ted to  retract  dedication  heretofore 
made. 
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Pence  v.  Bryant,  54  W.  Va.  263,  46 
S.  E.  275. 

Payment  of  taxes  assessed  by  the 
municipality>  while  evidence  tending 
to  defeat  the  presumption  of  a  dedi- 
cation, is,  under  most  circumstances, 
of  little  probative  force. 

McQuillin,  Mnn.  Corp.  §  1567;  Boise 
City  V.  Hon,  14  Idaho,  272,  94  Pac. 
167;  San  Leandro  v.  Le  Breton,  72 
Cal.  170, 13  Pac.  405;  Myers  v.  Ocean- 
aide,  7  Cal.  App.  87,  93  Pac.  686. 

There  is,  therefore,  nothing  in 
plaintiffs'  contention  that  the  erection 
of  the  balcony  by  plaintiffs  could  not, 
in  any  event,  operate  against  the  city's 
rights  in  the  premises. 

Ralston  v.  Weston,  46  W.  Va.  644, 
76  Am.  St.  Rep.  834,  33  S.  E.  326; 
Clifton  v.  Weston,  54  W.  Va.  250,  46 
S.  £.  360. 

Messrs.  Vatt  Winkle  &  Ambler,  for 
appellees: 

The  city  had  no  power  to  wklen  the 
east  side  of  Market  street,  between 
Fourth  and  Fifth  streets,  except  rn  the 
manner  and  form  prescribed,  and  sub- 
ject to  the  limitations  of  the  power 
conferred  upon  it,  by  the  several  acts 
and  charters.  It  could  not  widen  the 
sidewalk  in  front  of  only  a  few  prop- 
erties under  its  charters. 

13  R.  C.  L.  56,  139;  Franklin  v. 
Fiske,  13  Allen,  211,  90  Am.  Dec.  194; 
State,  Mangles,  Prosecutor,  v.  Hudson 
County,  55  N.  J.  L.  88,  17  L.R.A.  785, 
25  Atl.  322 ;  Fruth  v.  Board  of  Affairs, 
75  W.  Va.  456,  L.R.A.1915C,  981,  84 
S.  E.  106;  Eubank  v.  Richmond,  226 
U.  S.  187.  67  L.  ed.  166,  42  L.R.A. 
(NJS.)  1128,  33  Sup.  Ct.  R^.  76,  Ann. 
Cas.  1914B,  192;  State  ex  rel.  Sale  v. 
Stahlman,  81  W.  Va.  335,  L.R.A.1918C, 
77,  94  S.  E.  497. 

The  burden  of  proof  is  upon  the 
city  to  prove  that  there  was  a  con- 
tract between  all  of  the  landowners 
on  the  east  side  of  Market  street  be- 
tween Third  and  Fifth  streets,  to  set 
their  buildings  back  from  the  estab* 
lished  street  line,  and  to  dedicate  the 
intervening  strip  to  the  public,  and 
that  there  was  a  dedication  and  ac- 
ceptance of  the  strip  in  front  of  the 
Pred  Rose  (now  Morlang)  property, 
to  the  city  of  Parkersburg. 

Mason  City  Salt  &  Min.  Co.  v.  Ma- 
son, 23  W.  Va.  211;  Miller  v.  Aracoma, 
80  W.  Va.  606,  5  S.  E.  148;  13  Cyc. 
476;  McQuillin,  Mun.  Ord.  §  1569; 
Com.  V.  Kelly,  8  Gratt.  682;  Harris  ▼. 
Conn.  20  Gratt  828. 
There  was  no  dedication,  express 


or  implied,  of  the  property  in  contro- 
versy. 

McQuillin,  Mun.  Corp.  §  1568;  Com. 
V.  Kelly,  and  Harris  v.  Com.  supra; 
Pierpont  v.  Harrisville,  9  W.  Va.  215; 
Mason  City  Salt  &  Min.  Co.  v.  Mason, 
and  Miller  v.  Aracoma,  supra;  Boyd 
V,  Woolwine,  40  W.  Va.  282,  21  S.  E. 
1020 ;  Dicken  v.  Liverpool  Salt  &  Coal 
Co.  41  W.  Va.  511,  23  S.  E.  582;  Hast  v. 
Piedmont  &  C.  R.  Qo.  52  W.  Va.  400, 
44  S.  E.  155;  State  v.  Dry  Fork  R.  Co. 
50  W.  Va.  237,  40  S.  E.  447 ;  Holdane  v. 
Cold  Spring,  21  N.  Y.  477 ;  West  Point 
V.  Bland,  106  Va.  792,  56  S.  E.  803; 
Provident  Trust  Co.  v.  Spokane,  63 
Wash.  92,  114  Pac.  1030;  Talbott  v. 
Richmond  &  D.  R.  Co.  31  Gratt.  688; 
Keppler  v.  Richmond,  —  Va.  — ,  98 
S.  E.  754;  Ralston  v.  Weston,  46  W. 
Va.  544,  76  Am.  St  Rep,  834,  33  S.  E. 
826 ;  8  R.  C.  L.  904,  §  29 ;  Savannah  v. 
Standard  Fuel  Supply  Co.  140  Ga. 
853,  48  L,R.A.(N.S.)  470,  78  S.  E.  906. 

The  use  of  a  strip  of  land  between 
the  sidewalk  and  buildings,  by  the 
public,  in  conjunction  with  the  own- 
ers' use  of  such  strip  for  steps,  bill- 
boards, or  a  place  to  display  goods, 
will  not  effect  a  dedication;  but  the 
use  is  permissive. 

McQuillin,  Mun.  Corp.  §  1568 ;  Gow- 
en  V.  Philadelphia  Exch.  Co.  5  Watts 
&  S.  141,  40  Am.  Dec.  491;  Keppler 
V.  Richmond,  —  Va.  — ,  98  S.  E.  747; 
Temby  v.  Ishperaing,  140  Mich.  146,  69 
L.R.A.  618,  112  Am.  St.  Rep.  392,  103 
N.  W.  588;  Johnson  v.  Robertson,  156 
Iowa,  64,  135  N.  W.  585,  Ann.  Cas. 
1915B,  138;  Clatskanie  v.  McDonald, 
85  Or.  670,  167  Pac.  561;  Rose  v.  Eliza- 
bethtown,  275  111.  167,  114  N.  E.  14; 
Griffin's  Appeal,  109  Pa.  150;  Weiss  v. 
South  Bethlehem,  186  Pa.  294,  20  Atl. 
601;  Palmer  v.  Chicago,  248  HI.  201, 
98  N.  E.  765;  Garrison  v.  Flatwoods, 
72  W,  Va.  499,  78  S.  E.  667;  Rau  v. 
Freund,  165  Wis.  27,  160  N,  W.  1063 ; 
Waters  v.  Philadelphia,  208  Pa.  189,  57 
Atl.  528 ;  Rozell  v.  Andrews,  103  N.  Y. 
150,  8  N.  is.  513;  State  v.  Hood,  143 
Mo.  App.  313,  126  S.  W.  992;  Postal  v. 
Martin,  4  Neb.  (Unof.)  534,  95  N.  W.  8. 

The  deed  from  Rose  to  Morlang, 
containing  covenants  of  general  war- 
T9>nty,  and  calling  for  the  entire  lot, 
90  by  28  feet,  without  any  restrictions 
or  reservations  of  any  character,  is 
against  a  dedieation. 

Garrifion  v.  Flatwoods^  72  W.  Va. 
499,  78  S.  B.  667;  Qalnn  v.  State,  49 
Ala.  858 ;  Case  v.  Favier,  12  Minn.  89, 
Gil.  48 ;  Eugene  v.  Lowell,  72  Or.  237. 
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148  Pac.  903;  San  Antonio  v.  Rowley, 
48  Tex.  Civ.  App.  376,  106  S.  W.  758. 

Payment  of  taxes  is  evidence 
against  a  dedication. 

Clatskanie  v.  McDonald,  85  Or.  670, 
167  Pac.  561;  Parrott  v.  Stewart,  65 
Or.  254,  182  Pac.  528;  Bauman  v. 
Boeck^ler,  119  Mo.  189,  24  S.  W.  207; 
Lockey  v.  Bozeman,  42  Mont.  387,  113 
Pac.  286;  Wilder  v.  St.  Paul,  12  Minn. 
192,  Gil.  116;  Toledo  v.  Converse,  21 
Ohio  C.  C.  239;  Hanford  v.  Seattle,  92 
Wash.  257,  158  Pac.  987,  Ann.  Cas. 
1917B,  195;  Topeka  v.  Gowee,  48  Kan. 
345,  29  Pac.  560;  Renter  v.  Lawe,  94 
Wis.  300,  34  L.R.A.  733,  59  Am.  St. 
Rep.  891,  68  N.  W.  955;  Mansur  v. 
State,  60  Ind.  357. 

An  equitable  estoppel  cannot  arise, 
except  when  justice  to  the  rights  of 
others  demands.  Its  office  is  to  pro- 
tect a  party  from  injury  which,  but 
for  the  estoppel,  he  could  not  escape. 
Consequently,  the  estoppel  should  be 
limited  to  what  may  be  necessary  to 
prevent  injury. 

10  R.  C.  L.  698;  Keppler  v.  Rich- 
mond,  —  Va.  — ,  98  S.  E.  753;  Davis 
v.  Spragg,  72  W.  Va.  672,  48  L.R.A. 
(N.S.)  173,  79  S.  E.  652;  Bigelow,  Es- 
toDoel.  6th  ed.  p.  692;  East  v.  Dolihite, 
72  N.  C.  562 ;  Adler  v.  Pin,  80  Ala.  351 ; 
Townsend  Sav.  Bank  v.  Todd.  47  Conn. 
190:  Rainey  v.  Mines,  120  N.  C.  376, 

27  S.  E.  92;  16  Cyc.  744;  Smith  v. 
Powell,  98  Va.  431,  36  S.  E.  522 ;  Rich- 
mond V.  Stokes,  81  Gratt.  713 :  Goodale 
V.  Middaugh,  8  Colo.  App.  223,  46  Pac. 
11. 

Ritz,  J.,  delivered  the  opinion  of 
the  court : 

In  the  year  1878,  one  Fred  R. 
Rose  was  the  owner  of  a  lot  situate 
in  the  city  of  Parkersburg,  fronting 

28  feet  on  the  east  side  of  Market 
street,  and  extending  back  a  dis- 
tance of  90  feet  This  lot  is  part 
of  what  is  known  on  the  original 
plat  of  the  city  as  inlot  No.  92,  and 
is  between  what  is  now  known  as 
Fourth  street  and  Fifth  street  in 
said  city,  the  north  line  of  the  s^me 
being  at  a  distance  of  49  feet  from 
the  corner  of  said  Market  street  and 
Fifth  street.  At  that  time,  to  wit, 
in  the  year  1878,  there  were  erected 
upon  this  lot,  and  upon  tiie  adjoin- 
ing lots  to  the  north  and  south  of  it, 
frame  structures  which  were  used 
for  various  sorts  of  retail  mercan- 
tile business.    In  May  of  that  year 


a  fire  occurred  which  destroyed  all 
of  the  buildings  from  the  comer  of 
Fifth  street  down  to  a  point  more 
than  halfway  in  the  block,  where  a 
brick  building  stood  owned  by 
one  Randolph  Logan.  Immediately 
thereafter  the  owners  of  the  lots  be- 
gan to  erect  new  buildings  thereon. 
Rose,  who  owned  the  lot  in  question, 
as  well  as  the  lot  next  to  it  on  the 
south,  when  he  erected  his  new 
buildings,  placed  the  front  of  them 
back  3i  feet  from  the  street  line. 
The  two  buildings  on  the  two  lots 
north  of  Rose,  and  between  his  lots 
and  the  comer  of  Fifth  and  Market 
streets,  were  erected  upon  the  old 
line.  South  of  Rose's  the  buildings 
were  erected  on  a  line  3^  feet  from 
the  street  line  down  to  the  Logan 
brick  building,  which  was  not  de- 
stroyed. This  brick  building  stood 
some  distance  back  from  the  street, 
and  was  occupied  as  a  residence. 
Shortly  after  this  time  Logan  ex- 
tended this  building  to  the  street 
line,  and  it  was  occupied  in  this  con* 
dition  for  many  years  as  a  cigar 
store.  In  1913,  it  was  torn  down 
and  replaced  by  a  large  brick  build- 
ing, the  front  of  which  was  placed 
at  a  distance  of  2i  feet  from  the 
street  line.  South  of  this  Logan 
property  new  buildings  have  been 
erected  at  various  times  upon  the 
lots,  the  fronts  of  none  of  which 
were  placed  upon  the  actual  street 
line,  being  from  2^  to  3  feet  back 
therefrom.  In  the  block  between 
Third  and  Fourth  streets,  on  the 
east  side  thereof,  all  of  the  build- 
ings are  placed  3  feet  back  from  the 
actual  line  of  the  street.  After  Rose 
and  the  adjoining  property  o^wners 
had  erected  the  buUdings,  as  above 
indicated,  they  paved  the  space  be- 
tween their  buildings  and  the  curt> 
with  brick,  at  tiieir  own  expense, 
making  the  sidewalk  in  front  of 
their  premises  14^  feet  wide,  instead 
of  11  feet,  as  it  had  been  prior  to 
that  time.  In  the  year  1888,  Rose 
sold  the  lot  in  controversy,  together 
with  the  house  thereon,  to  Theodore 
Morland,  the  husband  of  one  of  the 
plaintiffs  and  the  father  of  the  other 
two.    At  that  time  the  space  in  front 
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of  the  buUding,  between  it  and  the 
curb,  was  paved  with  brick,  and  the 
whole  thereof  used  as  a  sidewalk. 
Some  time  after  this  Morlang  and 
the  owners  of  the  adjacent  prop- 
erties took  up  the  brick  paving,  and 
put  down  concrete  pavement  in 
front  of  their  premises.  This  pave- 
ment was  extended  clear  back  to  the 
front  of  the  buildings.  The  building 
on  the  lot  immediately  to  the  north 
of  the  Morlang  lot  extended  out  to 
the  street  line — that  is,  3i  feet 
further  than  the  Morlang  building 
— and  that  condition  has  existed  up 
until  this  time.  The  space  of  3i 
feet  between  the  front  of  the  Mor- 
lang building  and  the  actual  street 
line  is  in  no  way  distinguished  from 
the  other  part  of  the  sidewalk.  It 
is  paved  with  the  same  character  of 
material,  and  there  are  no  marks  to 
indicate  where  the  street  ends  and 
the  Morlang  lot  begins.  A  number 
of  years  ago  the  Morlangs  built  a 
balcony  on  the  front  of  their  build- 
ing, at  the  level  of  the  second  floor, 
extending  out  over  this  3i  feet  of 
space.  No  permission  was  asked  of 
the  city  authorities  to  construct  this 
balcony,  nor  was  any  objection  made 
to  the  construction  thereof  by  the 
city  authorities  without  permission, 
although  an  ordinance  of  the  city 
requires  that  permission  be  obtained 
from  the  city  authorities  before  any 
structure  may  be  erected  overhang- 
ing any  of  the  streets  or  public 
places  of  the  city.  It  is  further 
shown  that  this  lot  has  been  as- 
sessed and  taxes  paid  thereon  at  all 
times  as  a  lot  23x90  feet,  no  deduc- 
tion having  ever  been  made  there- 
from because  of  this  S^-foot  strip. 
It  is  further  shown  that  at  various 
times  this  controverted  strip  was 
used  by  the  merchants  and  others 
doing  business  in  the  buildings 
along  this  street  for  the  display  of 
their  wares  and  merchandise,  for 
the  storage  to  some  extent  of  boxes 
and  barrels  thereon,  but  it  does  not 
appear  that  this  was  done  to  any 
greater  extent  than  was  done  by 
other  merchants  in  other  parts  of 
the  city,  where  the  buildings  were 
erected  flush  with  the  street  line. 
7  A.L.R.— 46. 
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There  is  some  evidence  indicating 
that  in  1878,  at  the  time  of  the  fire 
above  referred  to,  Rose,  who  was 
then  the  owner  of  the  lot  in  ques- 
tion, had  conversations  with  some 
of  the  owners  of  adjoining  lots  in 
regard  to  setting  their  buildings 
back.  Some  refused  to  do  so,  and 
some  apparently  followed  the  ex- 
ample set  by  Rose.  The  witnesses 
who  testify  upon  this  question  say 
that  they  understood  Rose's  purpose 
to  have  been  to  create  better  con- 
ditions for  the  conduct  of  the  busi- 
ness carried  on  in  the  buildings. 
Some  of  the  witnesses  say  that 
Rose  expressed  the  view  that  by 
setting  the  buildings  back  the  own- 
ers would  always  have  a  clear  space 
where  the  occupants  of  the  store- 
rooms could  display  their  merchan- 
dise without  obtaining  permission 
from  the  public  authorities  to  use 
part  of  the  street  Not  one  of  them 
testify  that  he  ever  suggested  that 
the  strip  of  land  left  between  the 
building  line  and  the  actual  street 
line  was  to  be  dedicated  to  the  city 
or  become  a  part  of  the  public 
street.  No  ordinance  was  ever 
passed  ,by  the  city  of  Parkersburg 
widening  Market  street  at  this 
point,  nor  is  there  any  evidence  that 
the  city  or  its  officers  ever  acted 
upon  any  supposed  dedication  of 
this  strip  to  the  city  by  Rose  and 
the  adjoining  property  owners.  In 
1914  Rose's  tenant  desired  to  ex- 
t(!nd  the  front  of  the  building  out 
to  the  street  line.  He  was  engaged 
in  the  business  of  selling  ladies' 
wearing  apparel,  and  this  business 
required  his  goods  to  be  displayed 
in  such  manner  that  passers-by 
would  have  a  ready  view  thereof. 
This  could  not  be  with  the  wall  of 
the  adjoining  building  on  the  north 
projecting  out  3J  feet. .  Prior  to 
the  time  this  tenant  went  into  the 
building  it  was  occupied  as  a  sa- 
loon. At  the  request  of  this  tenant 
the  owners  of  the  property  made 
application  to  the  mayor  of  the  city 
of  Parkersburg  for  permission  to 
erect  the  front  upon  this  34-foot 
strip.  They  were  informed  by  the 
mayor  that  he  would  submit  the 
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matter  to  the  council.  This  was 
done,  and  the  council,  upon  the  ad- 
vice of  the  city's  attorney,  refused 
the  permission,  claiming  for  the 
first  time,  so  far  as  l£is  record 
shows,  that  this  S^-foot  strip  had 
been  dedicated  to  the  city  as  a  pub- 
lic street.  The  owners  of  the  prop- 
erty, when  informed  by  the  mayor 
of  this  contention,  immediately  re- 
pudiated the  same,  and  insisted  that 
it  was  their  private  properly,  and 
that  they  would  build  thereon. 
Much  is  made  in  argument  of  the 
fact  that  they  made  the  application 
to  the  city  instead  of  proceeding 
with  the  building  as  above  indi- 
cated. They  say  that  it  was  their 
understanding  that  it  was  necessary 
to  get  a  permit  from  the  city  au- 
thorities to  make  any  such  exten- 
sions or  improvements  to  a  build- 
ing, and  it  was  for  such  permission 
that  they  were  applying.  We  can- 
not doubt  their  statements  in  this 
regard,  inasmuch  as  the  mayor  to 
whom  they  made  this  application 
is  not  introduced  by  the  city,  and 
in  no  way  contradicts  their  state- 
ments. Again,  in  1917,  when  new 
city  officers  came  in,  they  took  it  up 
with  the  city  authorities  through 
the  new  mayor,  for  the  purpose  of 
seeing  if  authority  would  not  be 
granted  to  them  to  make  this  im- 
provement of  the  building  without, 
as  they  say,  having  a  lawsuit.  They 
had  a  conference  with  him  and  ex- 
plained the  situation,  submitted  to 
him  a  plan  of  the  improvements 
contemplated,  and,  as  they  state,  he 
advised  them  that  he  saw  no  objec- 
tion thereto,  but  that  he  would  sub- 
mit the  same  to  the  council  for  its 
action.  This  was  done,  and  the 
council,  upon  the  advice  of  the  city 
solicitor,  refused  to  grant  the  per- 
mit. This,  action  of  the  council  was 
communicated  to  the  plaintiffs  by 
the  mayor,  and  he  advised  them  that 
it  seemed  to  be  a  difference  of  opin- 
ion between  the  city's  lawyer  and 
the  plaintiffs'  lawyer  as  to  who  had 
the  right  to  control  the  3^-foot 
strip;  that  in  his  view  the  proper 
way  to  test  it  would  be  for  the 
plaintiffs  to  go  on  with  the  improve- 


ments, regardless  of  the  city's  ac- 
tion in  refusing  the  permit,  and, 
when  the  city  attempted  to  stop 
them,  to  apply  for  an  injunction  to 
enjoin  the  city's  interference  there- 
with. Plaintiffs  adopted  the  may- 
or's advice  in  this  regard.  These 
negotiations  with  the  mayor  by  the 
plaintiffs  are  testified  to  fully  by 
them,  and  are  in  no  wise  contra- 
dicted by  that  officer.  Plaintiffs  did 
begin  to  make  the  improvements  in 
accordance  with  the  plan  submitted 
to  the  mayor  as  aforesaid.  The  city 
authorities  immediately  stopped 
them  from  going  on  with  the  work, 
and  the  plaintiffs  thereupon  filed 
their  bill,  asking  that  the  city  and 
its  agents  be  enjoined  from  inter- 
fering with  them  in  making  the 
improvements  contemplated.  A 
temporary  injunction  was  granted, 
and  the  improvements  proceeded 
with,  when  the  city  made  applica- 
tion for  a  counter  injunction  to 
prevent  the  plaintiffs  from  making 
the  improvements  pending  the  liti- 
gation. This  injunction  was  also 
granted,  but  was  subsequently  modi- 
fied so  as  to  allow  the  improve- 
ments to  be  so  far  completed  as  to 
prevent  damage  to  the  building. 
Upon  the  hearing  of  the  case  the 
circuit  court  dissolved  the  injunc- 
tion granted  upon  the  city's  cross 
application,  and  perpetuated  the  in- 
junction granted  to  the  plaintiffs, 
holding  that  the  strip  of  land  be- 
longed to  the  plaintiffs,  and  that  the 
city  had  acquired  no  easement 
therein. 

The  chief  reliance  of  the  city  upon 
this  appeal  is  that  there  was  an 
implied  dedication  of  this  strip  of 
land  to  the  city  for  public  use,  which 
implied  dedication  was  accepted  by 
the  user  thereof.  There  is  no  con- 
tention that  there  was  an  express 
dedication,  either  in  writing  or 
orally,  nor  that  there  was  an  ex- 
press acceptance  of  any  dedication 
by  the  city.  Upon  the  o&er  hand, 
the  plaintijffs  contend  that  there  has 
never  been  any  such  conduct  upon 
their  part,  or  upon  the  part  of  their 
predecessors  in  title,  in  connection 
with  this  strip  of  land,  as  would  im- 
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ply  a  dedication  thereof  to  the  pub- 
lic. That  an  owner  of  real  estate, 
under  circumstances  like  this,  may 
dedicate  an  easement  therein  to  the 
public  without  any  expression  of  his 
intent  in  that  regard,  or  without 
_  any  writing  convey- 

didu>«rio»-.          ing  the  same,  there 
STteVtV^  •«         is    no    doubt.      It 

must  be  borne  in 
mind  that  title  to  real  estate,  or  any 
interest  therein,  is  ordinarily  passed 
by  deed  or  will,  and,  while  one  may 
lose  his  land  without  an  actual  con- 
veyance of  the  same,  the  acts  and 
conduct  upon  his  part,  and  upon  the 
part  of  the  one  claiming  to  have  ac- 
quired such  title  in  such  way,  must 
be  so  unequivocal  and  positive  as  to 
leave  little  doubt  that  it  was  the 
intention  of  the  owner  to  dedicate 
the  same  to  the  public  use,  and  the 
intention  of  the  public  authorities 
td  accept  the  same  for  that  purpose. 
McQuillin  on  Municipal  Corpora- 
tions, §  1568,  and  authorities  there 
cited.  It  may  be  said  that,  in  order 
to  the  validity  of  such  implied  dedi- 
cation, it  must  be  shown  that  the 
owner  intended  to  part  with  the 
easement  in  his  property  for  the 
public  use.  By  this  we  do  not  mean 
that  an  expression  of  such  intent 
upon  his  part  need  be»  proven.    In 

fact,  he  may  not 
pJio?*'^  •'  have    actually    had 

such  purpose  in  his 
mind,  but  his  acts  and  conduct  in 
regard  to  the  property  must  be  of 
such  character  that  the  public,  deal- 
ing with  him  upon  the  strength  of 
such  conduct,  could  not  but  believe 
that  his  intention  was  to  vest  an 
easement  therein  in  the  public. 
There,  seems  to  be  no  trouble  about 
this  general  principle  of  law,  but  it 
is  the  application  of  it  to  the  facts 
existing  here  which  leads  to  the 
controversy. 

Counsel  for  the  city  contend  that 
the  owners'  conduct  in  connection 
with  and  treatment  of  this  S^-foot 
space,  since  the  year  1878,  was  such 
as  to  indicate  the  clear  intent  and 
purpose  upon  their  part  to  dedicate 
it  to  the  public  for  public  use,  while 
the  plaintiffs  contend  that  the  con- 


duct shown  is  entirely  consistent 
with  the  permissive  use  thereof  by 
the  public.  As  above  stated,  it  is 
not  proven  that  the  plaintiffs,  or 
Rose,  under  whom  they  claim,  ever 
made  any  declaration  of  dedication 
of  this  property,  nor  is  anything 
further  shown  than  that  Rose,  in 
connection  with  some  of  the  adjoin- 
ing owners  in  erecting  their  build- 
ings, left  this  space  in  front  thereof. 
His  purpose  in  doing  so,  some  of  the 
witnesses  say,  was  to  widen  the 
sidewalk  in  order  that  the  business 
conducted  in  the  buildings  might 
be  more  advantageously  carried  on. 
By  others  it  is  said  that  the  purpose 
was  to  leave  a  space  in  front  of  the 
buildings  so  that  merchants  doing 
business  therein  could  display  their 
goods  upon  the  outside  without  tres- 
pass upon  the  city  street,  and  with- 
out getting  any  leave  from  the  city 
therefor.  That  this  space  was  used 
in  the  display  of  goods  there  can 
be  no  question.  It  appears  that  the 
balcony  above  referred  to  was 
erected,  extending  over  this  space, 
without  permission  from  the  city 
authorities.  It  also  appears  that 
cellar  gratings  were  put  in  in  front 
of  the  building  in  this  space,  with- 
out any  authority  from  the  city. 
The  only  thing  which  it  can  be  said 
that  the  owners  of  the  property 
have  done  upon  which  an  implied 
dedication  can  rest  is  that  they  per- 
mitted the  public  to  travel  over  this 
part  of  the  sidewalk  constructed  by 
them  at  their  own  expense,  and  not 
under  any  requirentient  imposed 
upon  them  by  the  city.  Will  a  dedi- 
cation be  implied  from  this  state  of 
facts?  Counsel  for  the  respective 
parties,  with  commendable  zeal  and 
thoroughness,  have  examined  the 
authorities  bearing  upon  this  ques- 
tion, and  have  given  the  result  of 
their  efforts  to  this  court,  not  only 
in  oral  argument  at  the  bar,  but  in 
elaborate  printed  briefs.  From  the 
textbooks  may  be  gleaned  the  gen- 
eral statements  of  law  above  de- 
clared, but  we  must  look  to  the  de- 
cided cases  to  discover  the  applica- 
tion that  has  been  made  of  these 


724 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.LJL 


general    principles    to    particular 
states  of  fact. 

Counsel  for  the  city  cite  and  rely 
upon  many  cases  wherein  municipal 
corporations  were  held  liable  for 
damages  for  personal  injury  upon 
proof  of  a  user  of  a  street  by  the 
public,  and  insist  that  such  proof  is 
sufficient  to  show  title  to  the  public 
in  the  easement  over  the  land. 
There  is  quite  a  different  question 
involved  when  a  contest  arises  be- 
tween the  owner  of  the  fee  and  the 
public  claiming  an  easement  there<- 
over,  than  the  one  that  arises  be- 
tween the  public  and  a  party  in- 
jured because  of  the  improper  con- 
dition of  what  is  used  as  a  public 
street.  As  between  a  citizen  using 
a  street  laid  out  and  worked  by  the 
public  officers  as  a  public  street,  it 
has  been  frequently  held  that  proof 
of  the  exercise  of  acts  of  dominion 
over  the  street  by  the  public  is 
sufficient  to  charge  liability  upon  a 
municipal  corporation  for  an  injury 
received  because  of  the  bad  condi- 
tion of  such  street.  Proof  that  the 
city  authorities  expended  the  pub- 
lic moneys  in  improving  such  street 
or  in  working  thereon  has  been  held 
sufficient  to  establish  it  as  a  public 
street  for  the  purpose  of  recovery 
tor  an  injury  caused  by  defects,  but 
it  could  not  be  said  that  such  proof 
would  be  sufficient  to  deprive  the 
owner  of  land  of  his  title  thereto 
unless  it  could  be  further  shown 
that  he  knew  of  such  acts  of  own- 
ership by  the  public  and  acquiesced 
therein.  The  proof  in  this  case  on 
behalf  of  the  city  is  far  short  of 
that  which  has  been  required  in  the 
suits  to  recover  damages  for  inju- 
ries above  referred  to.  In  those 
cases  it  has  generally  been  required 
that  it  be  shown  that  the  public  au- 
thorities have  exercised  dominion 
over  the  particular  str.eet  or  way 
by  expending  the  public  moneys 
thereon  in  the  way  of  improve- 
ments, or  by  some  such  unequivocal 
conduct.  In  this  case  it  is  not 
shown  that  any  public  officer  ever 
did  anything  indicating  the  inten- 
tion upon  the  part  of  the  city  au- 
thorities to  claim  an  interest  in  this 


strip  of  land.     No  public  moneys 
were  ever  expended  thereon.     No 
public  officer  ever  made  any  declara- 
tion or  committed  any  act  which 
indicated    an    intention    upon   the 
part  of  the  public  .p„|„^  .^np 
authorities  to  adopt  adjoinms  waik 
this   strip   of  land  -*«*^*- 
as  a  public  way,  but,  even  if  they 
had,    it   would    not    be   conclusive 
against  the  landowner,  unless  done 
with  his  full  knowledge  and  acqui- 
escence. 

The  case  of  Denning  v.  Roome,  6 
Wend.  651,  is  cited  and  relied  upon 
by  counsel  for  appellant  as  control- 
ling in  this  case.  It  is  true,  that 
case  in  its  facts  is  somewhat  simi- 
lar to  the  case  here.  However,  it 
has  its  distinguishing  characteris- 
tics, and  it  is  because  of  these  ele- 
ments, exiting  there,  which  do  not 
exist  here,  that  there  was  held  to  be 
an  implied  dedication  of  the  strip 
of  land  involved.  In  that  case  a 
street  40  feet  wide  extended  in 
front  of  the  plaintiff's  property. 
This  street  by  ain  ordinance  was 
widened  to  the  width  of  60  feet,  and 
after  the  passage  of  this  ordinance 
so  widening  the  street,  which  took 
a  strip  off  the  front  of  the  plaintiff's 
lot,  the  sam^  was  used  in  this  wid- 
ened condition  for  a  period  of  nine- 
teen years.  During  that  time  the 
street  thus  widened  had  been  paved 
by  the  city,  and  an  assessment  for 
the  cost  thereof  made  against  the 
abutting  property  owners,  includ- 
ing the  plaintiff,  which  assessment 
plaintiff  paid  without  objection.  It 
will  thus  be  seen  that  in  that  case 
not  only  was  the  strip  of  land  in- 
volved used  by  the  public,  but  the 
public  authorities,  by  passing  an  or- 
dinance widening  the  street  to  60 
feet,  incorporated  it  in  the  street 
as  thus  laid  down,  and  by  paving 
the  same  exercised  dominion  over 
it  entirely  inconsistent  witli  the 
plaintiff's  contention  that  the  ci^ 
had  no  easement  therein,  and  by  his 
payment  of  this  assessment  for  im- 
proving the  street  in  its  widened 
condition  he  acquiesced  in  the  adop- 
tion of  the  same  as  a  public  street 
Had  the  city  of  Parkersburg  passed 
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an  ordinance  widening  Market 
street  the  additional  distance  of  3| 
feet  in  front  of  the  plaintiffs'  prop- 
erty, and  paved  the  same  for  this 
additional  distance^  and  assessed  the 
cost  thereof  against  the  plaintiffs  or 
their  predecessor,  and  collected  such 
costs  from  them,  it  might  be  said 
that  by  the  passage  of  such  ordi- 
nance, and  the  making  of  such  im- 
provements, the  city  unequivocally 
claimed  the  right  to  the  street  in 
its  widened  state,  and  by  the  pay- 
ment of  such  assessment  the  plain- 
tiffs or  their  predecessor  acquiesced 
in  and  approved  that  contention  of 
the  public  authorities.  These  ele- 
ments, however,  which  were  con- 
trolling in  that  case,  do  not  exist 
here. 

This  case  is  more  like  that  of  Kep- 
pier  V.  Richmond,  —  Va.  — ,  98  S. 
E.  747.  In  that  case  the  plaintiff 
owned  a  lot  fronting  on  one  of  the 
streets  of  the  city,  and  extending 
back  along  another  of  the  city 
streets  to  an  alley.  More  than  fifty 
years  before  the  litigation  arose 
plaintiff  had  built  upon  this  lot  a 
building  fronting  on  the  street  in 
front  thereof,  and  three  other  build- 
ings fronting  on  the  street  at  the 
side  of  the  lot,  leaving  a  space  ex- 
tending all  the  way  across  the  rear 
of  his  lot,  11  feet  wide,  unoccupied 
by  any  building.  About  the  time 
the  buildings  were  erected  the  al- 
ley at  the  rear  of  the  lot  was  paved 
by  the  plaintiff  with  cobblestones,  in- 
cluding not  only  the  public  part  of 
the  alley,  but  the  strip  off  the  rear 
of  his  lot  above  referred  to.  A 
sidewalk  next  to  the  building  about 
3  feet  wide  was  made,  and  a  side 
entrance  into  the  building  from  this 
walk.  This  paving,  including  the 
public  alley  and  the  strip  off  the 
rear  of  plaintiff's  lot,  was  all  of  the 
same  character.  The  public  used  all 
of  the  space  thus  paved,  that  part 
of  it  on  the  plaintiff's  lot  as  well  as 
the  part  thereof  included  in  the 
public  alley,  and  it  so  used  the  same 
for  more  than  fifty  years.  There 
had  been  no  improvement  made 
upon  this  land  of  the  plaintiff  by  the 
public    authorities,    and    dominion 
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had  never  been  exercised  thereover 
by  such  authorities.  It  will  thus  be 
seen  that  that  case  in  its  facts  is 
very  nearly  like  the  case  at  bar.  In 
the  case  we  have  here  the  erection 
of  the  balcony  a  few  years  ago, 
extending  out  over  the  3i-foot  strip, 
by  the  plaintiffs,  indicates  upon 
their  part  that  they  did  not  consider 
this  strip  of  land  as  belonging  to 
the  public.  This  element  was  lack- 
ing in  the  case  above  cited.  In  a 
well-reasoned  opinion,  in  which  the 
authorities  are  numerously  cited 
and  conmiented  upon,  the  court  of 
appeals  of  Virginia  held  that  the 
public  acquired  no  easement  in  the 
plaintiff's  land  by  reason  of  the  use 
of  it  for  all  that  time ;  that  this  use 
wa3  merely  permissive,  and  was  not 
inconsistent  with  his  right  to  claim 
the  same  thereafter. 

The  case  of  Weiss  v.  South  Beth- 
lehem, 136  Pa.  294,  20  Atl.  801,  is 
very  similar  in  its  facts  to  the  case 
here.  There  a  strip  off  of  plaintiff's 
lot  had  been  used  for  many  years 
by  the  public  in  connection  with  the 
use  made  thereof  by  himself,  but, 
because  of  the  fact  that  such  pub- 
lic use  was  not  inconsistent  with 
the  idea  that  it  was  permissive  upon 
the  part  of  the  plaintiff,  an  implied 
dedication  of  the  easement  therein 
was  denied.  A  similar  holding  was 
made  upon  a  very  similar  state  of 
facts  in  GriiBSn's  Appeal,  109  Pa.- 
150. 

In  the  case  of  Gowen  v.  Philadel- 
phia Exch.  Co,  5  Watts  &  S.  141, 
40  Am.  Dec.  489,  the  supreme  court 
of  Pennsylvania  had  before  it  a 
very  similar  question.  The  contro- 
versy there  arose  between  adjoining 
property  owners.  The  Philadelphia 
Exchange  hsrd  erected  a  building 
upon  its  property,  leaving  in  front 
thereof  a  space  which  had  been 
paved  by  it  and  used  in  connection 
with  the  sidewalk  in  front  of  the 
same.  The  public  had  continuously 
used  this  space  for  many  years,  as 
though  it  had  been  part  of  the  pub- 
lic sidewalk,  without  objection  upon 
the  part  of  the  owners  of  the  build- 
ing; but  it  did  not  appear  that  the 
public  authorities  had  ever  laid  any 
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claim  to  the  property  or  had  ever 
done  anything  thereon^  The  owner 
of  the  adjoining  property,  whose 
building  extended  out  to  the  actual 
street  line,  made  a  side  door,  open- 
ing upon  this  vacant  space  in  front 
of  the  defendant's  property.  The 
defendant  thereupon  built  a  brick 
wall  upon  its  property  in  front  of 
this  door,  extending  the  same  to  the 
street  line,  blocking  up  plaintiff's 
side  door.  Suit  was  then  brought 
to  compel  the  removal  of  this  wall, 
upon  the  theory  that  the  defendant 
had  impliedly  dedicated  the  strip  of 
land  in  front  of  its  building  to  the 
public,  and  that  the  plaintiff  had  a 
right  to  have  access  to  his  building 
from  this  public  street.  The  court, 
however,  denied  the  relief,  holding 
that  there  was  no  such  state  of  facts 
as  would  raise  a  dedication  by  im- 
plication. 

In  the  case  of  Palmer  v.  Chicago, 
248  m.  201,  93  N.  E.  765,  it  ap- 
peared that  the  public  had  been  al- 
lowed to  travel  over  a  strip  of  plain- 
tiff's land,  lying  vacant  adjoining  a 
public  street,  for  a  long  time,  with- 
out objection  upon  his  part.  Dur- 
ing all  of  the  time  there  had  been 
no  denial  of  the  right  of  the  public 
to  travel  over  the  land.  No  public 
street  was  ever  extended  over  the 
same,  nor  had  the  public  authori- 
^  ties  ever  exercised  any  dominion 
*  thereover.  It  was  held  that  such 
public  use  was  not  inconsistent  with 
the  ownership  thereof  by  the  plain- 
tiff, and  the  theory  of  an  implied 
dedication  was  denied.  In  the  case 
of  Rose  V.  Elizabethtown,  275  III. 
167,  114  N.  E.  14,  a  similar  holding 
upon  a  very  analogous  state  of  facts 
to  that  involved  here  was  made. 

In  the  case  of  Clatskanie  v.  Mc- 
Donald, 85  Or.  670,  167  Pac.  560, 
the  supreme  court  of  Oregon  had 
before  it  the  question  of  an  implied 
dedication  arising  from  the  use  of 
a  strip  of  land  in  front  of  a  build- 
ing, and  held  that  where  the  owner 
of  land  built  his  hotel  back  from  the 
street  with  a  sidewalk  to  the  street 
line,  and  with  a  roof  over  it,  and 
induced  other  builders  to  conform 
to  his  building  line,  he  was  not  es- 


topped from  claiming  the  title  to 
the  actual  street  line,  in  the  absence 
of  a  showing  that  the  other  prop- 
erty owners  constructed  their  buDd- 
ings  on  the  line  because  of  their 
belief  that  they  could  use  the  side- 
walk in  front  of  the  hotel.  It  was 
also  held  in  that  case  that  the  fact 
that  the  whole  of  the  lot  continued 
to  be  assessed  for  taxation  without 
any  deduction  for  the  part  thus 
claimed  to  have  been  dedicated  was 
evidence  tending  to  x«x-o- 
rebut  the  presump-  cated  ■< 
tion  of  the  dedica-  •"•**' 
tion.  We  think  the  probative  force 
of  such  evidence  would  ordinarily 
be  very  slight,  however. 

From  these  authorities  it  would 
seem  clear  that  to  create  a  dedica- 
tion by  implication  the  owner  of  tiie 
real  estate  must  have  done  some  act 
from  which  a  positive  intent  upon 
his  part  to  dedicate  the  land  to  the 
public  can  be  drawn.  The  fact  that 
the  public  was  permitted  to  use  a 
strip  of  land  under  circumstances 
such  as  exist  here,  without  objec- 
tion by  the  owner,  is  not  sufficient 
from  which  to  imply  a  dedication. 
It  is  not  shown  that  either  the  plain- 
tiffs, or  Rose,  under  whom  they 
claim,  ever  did  anything  of  an  affirm- 
ative character,  expressing  an  in- 
tention to  dedicate,  but  during  the 
time  that  the  public  have  been  per- 
mitted to  use  this  strip  of  land  it 
appears  that  the  owners  of  it  have 
made  uses  of  it  inconsistent  with 
the  theory  that  they  had  dedicated 
it  to  the  public  use.  It  is  shown  that 
the  ordinance  of  the  city  of  Parkers- 
burg  required  anyone  desiring  to 
erect  any  structure  overhanging  a 
street  or  sidewalk  to  obtain  per- 
mission to  do  so.  The  owners  of 
this  property  erected  such  a  struc- 
ture overhanging  this  space  witii- 
ont  obtaining  this  permission,  and 
without  their  right  thereto  being 
questioned  by  the  authorities.  It  is 
shown  that  they  put  in  cellarways 
on  this  strip  without  authority  from 
the  city,  and  withotxt  their  right 
thereto  being  questioned.  During 
all  of  the  time  that  the  public  have 
been  permitted  to  use  this  strip  of 


land  the  plaintiff s,  and  Rose,  under 
whom  they  claim,  have  paid  the 
taxes  thereon  to  the  city  of  rarkers- 
bursr;  and  while  this,  of  itself,  is 
not  very  strong  evidence,  still  it  is 
some  evidence,  that  they  did  not  in- 
tend to  dedicate  it  to  the  public, 
and  likewise  that  the  public  authori- 
ties did  not  accept  the  dedication, 
else  they  would  not  have  collected 
taxes  from  the  plaintiffs  upon  the 
land.  The  first  time,  so  far  as  this 
record  discloses,  that  the  public  au- 
thorities ever  asserted  an  interest 
or  right  in  this  strip  of  land  was 
when  the  plaintiffs  desired  permis- 
sion to  erect  an  extension  to  their 
building  over  the  same,  and,  in- 
stead of  acquiescing  in  the  city's 
claim  at  that  time,  the  same  was  re- 
sisted and  contested  by  the  plain- 
tiffs, and  their  complete  title  to  the 
land  asserted  and  claimed. 

Counsel  for  the  city  rely  upon 
§  56aX  of  chapter  43  (§  1777)  of 
the  Code,  and  the  construction 
placed  thereon  by  the  case  of  Yates 
V.  West  Grafton,  33  W.  Va.  507,  11 
S,  E.  8,  to  support  the  city's  conten- 
tion of  an  implied  dedication  in  this 
case.  The  construction  given  that 
statute  in  that  case  does  not  support 
counsers  contention.  It  is  quite  true, 
as  we  have  above  asserted,  that  if 
tbe  public  waa  permitted  to  use  this 
strip  of  land,  and  the  city  had  ac- 
cepted the  same  and  made  claim 
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thereto,  then  a  dedication  might  be 
implied.  In  that  case  it  was  held 
that  there  had  been  no  such  user 
by  the  public  or  acquiescence  there- 
in by  the  owner,  or  recognition  or 
acceptance  by  the  town  authorities, 
as  constituted  an  easement  by  im- 
plication. The  theory  upon  which 
acts  of  dominion  over  the  property 
by  the  public  officers  are  held  to  be 
evidence  of  an  easement  by  impli- 
cation is  that  such  acts  are  incon- 
sistent with  any  other  theovy  than 
that  tile  public  has  such  easement 
in  the  property,  and  the  owner,  be- 
ing fully  cognizant  of  such  acts  and 
acquiescing  therein,  will  be  taken, 
without  other  proof,  to  have,  b; 
such  acquiescence,  shown  an  intent 
upon  his  part  to  appropriate  the 
property  to  the  use  which  the  public 
is  making  of  it.  Nothing  of  that 
kind,  however,  is  shown  in  this 
case. 

Finding,  as  we  do,  that  the  state 
of  facts  disclosed  by  this  record  is 
not  sufficient  to  show  an  implied 
dedication  of  this  strip  of  land  to 
the  public,  the  court's  decree  per- 
petuating    the      in-   HUhw«y-p«ved 

junction  inhibiting  »trip  aajoininff- 
the  defendant  from  '**'**  *•  "••' 

interfering  with  the  plaintiffs  in 
the  construction  of  their  addition 
thereon  is  clearly  right,  and  the 
same  is  affirmed. 


ANNOTATION. 
ii1»lhnl  or  oonitractive  d^cation  of  land  between  street  line  and  buflding. 

110  Mass.  428;  Baker  v.  Squire  (1895) 
77  Mo.  App.  829 ;  Clatskanie  v.  McDon- 
ald (1917)  85  Or.  670,  167  Pac.  560; 
Biddle  v.  Ash  (1838)  2  Ashm.  (Pa.) 
211;  Gowen  v.  Philadelphia  Exch.  Co. 
(1848)  5  Watts.  &  S.  (Pa.)  141,  40  Am. 
Dec.  489;  Duncan  v.  Hanbest  (1857) 
2  Brewst.  (Pa.)  362;  Neill  v.  Gallagher 
(1874)  10  Phila.  (Pa.)  172;  Keppler 
V.  Richmond  (1919)  —  Va.  — ,  98  S.  E. 
747.  See  the  reported  ease  (Moblang 
V.  PABXEBSBintG,  ante,  717). 

Applloation  of  r«le. 

In  Pall  River  Print  Works  v.  Fall 
River    (1872)    110  Mass.  428,  it  ap- 


Although  there  are  eomparatively 
few  cases  on  the  Bubject,  it  appears  to 
be  the  rule  that  land  between  the 
street  line  and  a  buildinsr  is  not  dedi- 
cated by  implication  to  the  public,  by 
the  fact  that  the  space  is  used  by  the 
public  as  part  of  the  street,  without 
objection  irwa  the  owner.  It  is  neces- 
sary for  the  owner  to  do  some  act  from 
which  can  be  drawn  a  positive  intent 
to  dedicate  the  land  to  Vt^e  public. 
Valentine  v.  Boston  (1889)  22  Pick. 
(Man.)  75, 88  Am.  Dec.  711 ;  Fall  Riv- 
er Print  Works  v.  Fall  River  (1872) 


728 


AMERICAN  LAW  REPORTS,. ANNOTATED. 


[7  A.L.R. 


peared  that  the  plaintiffs,  when  they 
erected  their  mill,  left  a  space  between 
the  street  and  the. wall  of  the  mill. 
There  was  nothinsr  to  distinguish  this 
strip  from  the  sidewalk,  and  it  was 
used  by  the  public  in  common  with  the 
street.  The  defendants  contended 
that  the  space  had  been  dedicated  to 
the  public  use,  and  that,  therefore,  the 
owners  were  not  entitled  to  compensa- 
tion when  the  street  was  formally 
widened  so  as  to  include  this  strip. 
The  court  held  that  the  space  had  not 
become  part  of  the  highway  by  im- 
plied dedication,  and  that  instructions 
to  that  effect  were  properly  refused. 

Compare  Valentine  v.  Boston 
(Mass.)  supra,  wherein  it  appeared 
that  a  street  in  the  defendant  city  was 
laid  out  at  a  width  of  35  feet.  Subse- 
quently the  petitioner's  predecessors 
in  title  set  their  buildings  back  10  feet, 
and  this  space  was  used  as  part  of  the 
highway  for  nearly  a  century.  It  was 
held  that  the  public  had  acquired  title 
by  the  lapse  of  time,  the  court  saying : 
"Now,  from  the  uninterrupted  public 
use  of  this  land  for  a  century,  we  can 
entertain  no  doubt  that  an  easement 
was  established  in  it.  And  whether  it 
may  have  been  acquired  by  a  grant,  or 
dedication,  or  the  presumption  of  a 
laying  out,  and  whether  it  may  b^ 
viewed  as  a  private  way  for  the  town 
or  as  a  highway  for  the  public,  seem 
to  us  to  be  useless  speculations;  for  in 
either  event  the  owners  held  it  subject 
to  a  servitude,  and  the  public  or  the 
city  had  acquired  an  easement  over 
it." 

In  Baker  v.  Squire  (1895)  77  Mo. 
App.  329,  an  action  was  brought  by  the 
owner  of  a  building  to  enjoin  the  ten- 
ants of  a  contiguous  building  from 
adding  a  bay  window  to  the  same. 
Several  years  prior  to  the  institution 
of  the  action,  the  plaintiffs  and  the 
defendant's  predecessor  in  title  set 
their  respective  buildings  back  several 
feet  from  the  street  line.  It  was  con- 
tended by  the  plaintiffs  that  this  land 
between  the  buildings  and  the  street 
line  had  been  dedicated  to  the  public. 
The  court,  in  holding  that  there  had 
been  no  dedication,  said :  "The  fact  of 
the  omission  to  buil^  on  the  4  feet  of 
frontage  when  the  edifice  was  con- 


structed  is  not,  of  itself,  evidentiary  of 
a  dedication,  and,  if  it  could  be  so  con- 
strued, it  would  not  become  effective 
as  such,  in  the  absence  of  proof  of  the 
further  essential  fact  of  acceptance 
thereof  by  the  public.  ...  As  to 
that,  the  evidence  is  undisputed  that 
the  strip  in  controversy  was  used  by 
the  present  and  former  tenants  for  the 
purposes  of  displaying  merchandise 
kept  in  the  building,  that  taxes  were 
regularly  paid  thereon,  and  that  at  the 
times  of  the  various  sales  of  the  lot  the 
measurements  of  each  deed  called  for 
this  portion,  and  it  was  actually 
pointed  out  to  the  vendees  as  an  in- 
tegral part  of  the  land  acquired  by 
them  under  their  respective  deeds.** 

In  Clatskanie  v.  McDonald  (1917) 
85  Or.  670,  167  Pac.  560,  it  appeared 
that  the  defendants'  hotel  was  set  back 
a  distance  of  3  feet  from  the  street 
line,  and  the  plaintiff  city  claimed  title 
to  this  strip  of  land  between  the  build- 
ing and  street  line.  The  strip  was  in- 
cluded as  a  part  of  the  sidewalk,  and 
had  been  used  as  such  by  the  public 
for  several  years.  In  holding  that 
there  had  been  no  dedication  of  the 
property,  the  court  said :  "In  order  to 
sustain  the  estoppel  contended  for,  the 
city  should  have  proved  that  other 
property  owners  were  induced  to  con- 
struct their  buildings  substantially  in 
line  with  defendants'  hotel  by  a  belief, 
induced  by  defendants,  that  the  strip 
of  land  in  front  of  these  buildings 
could  be  used  as  a  sidewalk  without 
claim  thereto  by  defendants:  The  evi- 
dence fails  to  establish  these  facts. 
There  is  no  evidence  that  other  prop- 
erty owners  constructed  their  build- 
ings on  the  line  selected  because  of 
their  belief  that  they  could  use  the 
sidewalk  in  front  of  defendants'  ho- 
tel." 

In  Biddle  ▼.  Ash  (1888)  2  Ashm. 
(Pa.)  211,  it  appeared  that  the  defend- 
ants' predecessor  in  title  had  placed 
the  front  wall  5  feet  back  from  the 
street  line,  and  this  line  was,  by  com- 
mon consent,  adopted  by  the  adjoin- 
ing property  owners,  and  th^  erected 
their  buildings  on  a  line  with  it.  The 
defendants  had  erected  an  iron  rail- 
ing around  the  5-foot  space  about  five 
years  before  the  institution  of  the  ac- 
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tion.  The  defendants,  in  rebuilding, 
attempted  to  bring  the  front  wall  of 
their  buildings  5  feet  forward.  The 
plaintiff  sought  an  injunction  to  re- 
strain the  erection  of  the  building  on 
this  line,  contending  that  it  had  been 
dedicated  to  the  public  use.  It  was 
held  that  there  was  no  dedication. 

In  Gowen  v.  Philadelphia  Exch.  Go. 
(1843)  5  Watts  ft  S:  (Pa.)  141,  40  Am. 
Dec.  489»  it  appeared  that  the  defend- 
ants, in  erecting  their  building,  built 
back  from  the  street  line,  and  paved 
the  intervening  space,  which  was  used 
as  part  of  the  walk.  The  plaintiff,  at 
a  later  date,  built  a  door  in  the  side  of 
his  building  which  adjoined  that  of 
the  defendants.  Subsequently,  the  de- 
fendants erected  a  wall  on  the  walk 
between  their  buildings  and  the  street 
line,  and  thereby  shut  off  the  plain- 
tiff's right  of  passage.  Plaintiff 
brought  this  action  for  an  injunction 
to  compel  its  removal.  It  was  held 
that  the  space  had  not  been  dedicated 
to  the  public. 

In  Duncan  v.  Hanbest  (1857)  2 
Brewst.  (Pa.)  362,  the  plaintiff  sought 
an  injunction  to  restrain  the  -defend- 
ant from  building  out  to  the  street 
line.  It  appeared  that  the  defendant's 
building,  when  erected,  was  set  back 
from  the  line  of  the  street  about  2i 
feet.  When  the  plaintiff  and  other 
landowners  erected  their  dwellings, 
they  built  on  a  line  with  the  defend- 
ant's property.  The  defendant  had 
taken  steps  to  extend  his  building  to 
the  street  line.  In  discussing  the 
question  whether  the  space  had  been 
dedicated  to  the  public  use,  the  court 
said:  '*A  considerable  part  of  the 
space  in  front  of  defendant's  building 
is  now,  and  for  a  long  time  heretofore 
has  been,  used  for  a  cellar  door  and 
doorway.  This  use  disproves  the  in- 
tent to  dedicate  to  the  public  use,  and 
indicates  sufficiently  the  claim  of  own- 
ership up  to  the  line  of  the  street.  The 
right  to  extend  the  building  to  the  line 
of  the  street  is  incident  to  the  owner- 
ship of  the  ground,  and  is  not  lost  by 
nonoser;  nor  can  its  exercise  be  pro- 
hibited by  an  allegation  that  it  will 
inconvenienee  an  adjoining  oiwner.'' 

In  Neill  ▼.  Gallagher  (1874)  10 
Phila.    (Pa.)     172,    an    action    was 


brought  to  restrain  the  defendant  from 
building  a  bay  window  on  the  first 
floor  of  his  house.  It  appeared  that 
the  defendant's  predecessor  in  title 
moved  his  house  back  5  feet  from  the 
recorded  street  line.  Subsequently, 
other  houses  on  the  street  were 
erected,  all  built  even  with  the  defend- 
ant's. The  plaintiff  contended  that 
the  defendant,  by  setting  his  house 
back  5  feet,  had  dedicated  the  space  to 
the  public  use.  The  court  refused  an 
injunction  on  the  ground  that  the 
plaintiff's  right  was,  at  best,  doubtful, 
referring  to  the  fact  that  all  the  own- 
ers had  set  their  buildings  back  to  a 
uniform  frontage  "thus  practically 
widening  the  street,"  as  a  circum- 
stance possibly  distinguishing  earlier 
cases  which  held  that  there  was  no 
dedication. 

In  Keppler  v.  Richmond  (1919)  «— 
Va.  — ,  98  S.  E.  747,  it  appeared  that 
there  was  an  alley  in  the  rear  of  the 
plaintiff's  property,  which  was  main- 
tained at  a  width  of  10  feet.  The 
plaintiff's  buildings  did  not  extend 
back  to  this  alley,  but  there  existed  a 
space  of  11  feet  from  the  building  to 
the  alley  line.  The  alley  and  the  11- 
foot  space  had  been  paved,  and  were 
all  used  by  the  public.  The  owner  of 
the  strip  in  question  attempted  to  ex- 
tend his  building  line  so  as  to  include 
this  strip,  but  the  city  claimed  that  it 
bad  been  dedicated  by  implication,  to 
the  public  use.  The  court  held  that 
there  had  been  no  dedication. 

In  the  reported  case  (Moblang  v. 
Parkersbubg,  ante,  717),  it  appeared 
that  the  building  of  the  plaintiff  was 
erected  3i  feet  from  the  street  line. 
The  space  between  the  street  and 
building  was  in  no  way  distinguish- 
able from  the  other  part  of  the  side- 
walk. Subsequently,  the  plaintiff 
sought  to  extend  the  front  of  her  build- 
ing, but  was  stopped  by  the  defendant 
city,  it  claiming  that  the  strip  had 
been  dedicated  to  the  public  use.  It  is 
held  that  the  strip  was  not  dedicated 
to  the  city,  because,  to  create  a  dedica- 
tion by  implication,  the  owner  must 
have  done  some  act  from  which  a  posi- 
tive intent  to  dedicate  the  land  to  the 
public  can  be  drawn.  E.  C.  B. 
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EDWARD  F.  GERBER  COMPANY,  Plff.  in  En:., 

V. 

D.  SCOTT  THOMPSON. 

West  Virginia  Supreme  Court  of  Appeals '^  October  14,  1919, 

(_  w.  Va.  — ,  100  S.  B.  783.) 

Power  —  to  confess  judgment  —  amount  which  may  be  found  due. 

1.  A  paper  purporting  to  confer  authority  to  confess  judgment  for  such 
amount  as  may  be  found  due  from  one  party  to  another,  upon  their  deal- 
ings in  the  future,  is  invalid  because  of  the  uncertainty  and  indefiniteness 
of  the  amount  for  which  such  confession  of  judgment  is  attempted  to  be 
authorized. 

[See  note  on  this  qtiestion  beginning  on  page  785.] 

— -  definiteness. 

2.  A  power  of  attorney  purporting 
to  give  authority  to  confess  judgment 
must  state  the  amount  for  which  such 
judgment  is  to  be  confessed,  or  at 
least  contain  facts  from  which  such 
amount  can  be  definitely  ascertained. 

[See  15  R.  C.  L.  653.] 

Attachment  —  effect  of  judgment. 

3.  A  judgment  in  an  attachment  suit, 
where  no  personal  service  is  had  upon 
the  defendant  therein,  has  no  other 
effect  than  to  reach  the  property 
which  the  nonresident  defendant  may 
have  in  the  state,  and  after  such  prop- 
erty is  exhausted  such  judgment  is  of 
no  force  or  effect. 

[See  2  R.  G.  L.  852.] 

Judgment  —  effect  on  privies. 

4.  A  judgment  rendered  by  a  court 
of  competent  jurisdiction  after  service 
of  process  upon  the  parties  to  be  af- 
fected thereby  is  conclusive  not  only 
upon  those  who  are  actually  parties 
thereto,  but  also  upon  all  who  are  in 
privity  with  them. 

[See  15  R.  C.  L.  1006.] 
—  interest  acquired  before  or  after 
judgment 

5.  For  the  purpose  of  the  applica- 
tion of  the  rule  of  res  judicata  to  per- 
sons because  of  their  privity  with  the 
parties  to  a  suit,  it  must  appear  that 
the  estate  or  interest  of  such  a  one 
was  acquired  from  or  through  such 
actual  party  after  the  litigation.  If 
his  interest  in  the  cause  of  action  or 
the   subject-matter   of  the   litigation 
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was  acquired  prior  to  the  litigation, 
he  will  not  be  bound  by  the  judgment 
[See  16  R.  C.  L.  1016.] 

—  effect  on  possible  counterclainL 

6.  A  judgment  rendered  in  a  suit 
for  the  recovery  of  money  is  hot  con- 
clusive of  the  defendant's  right  to 
maintain  a  subsequent  suit  to  recover 
a  debt  claimed  to  be  due  to  him  by  the 
plaintiff  in  the  former  suit,  when  such 
claim  was  not  pleaded  or  relied  upon 
therein.  The  adjudication  in  such 
former  suit,  where  the  recovery  of 
money  is  sought,  is  only  conclusive  of 
the  matters  actually  put  in  issae 
therein,  and  such  other  matters  as  are 
defensive  to  the  claim  set  up,  and  does 
not  bar  a  suit  upon  a  different  claim 
which  either  of  the  parties  may  have 
against  the  other. 

[See  15  R.  C.  L.  973  et  seq.] 

Trial  —  several  issues  on  pleas  in  bar. 

7.  Where  there  is  more  than  one  is- 
sue upon  pleas  in  bar  in  an  action  at 
law,  they  should  all  be  tried  together. 

Appeal  —  error  in  ruling  on  one  isaoe 
in  plea  in  bar. 

8.  WhiBre,  however,  the  court  below, 
with  the  assent  of  the  parties,  pro- 
ceeds to  the  trial,  without  a  jury,  of 
only  one  of  such  issues,  and  erroneous- 
ly finds  for  the  defendant  upon  such 
issue,  and  renders  judgment  accord- 
ingly, this  court  will  reverse  the  same, 
set  aside  the  findings  of  the  court  be- 
low, and  remand  the  cause  for  a  trial 
upon  the  remaining  issue,  or  issues. 


Erbor  to  the  Circuit  Court  for  Harrison  County  to  review  a  juilgmont 
in  favor  of  defendant  in  an  action  brought  to  recover  a  balance  alleged  to 
be  due  by  him  under  an  agency  contract  with  idaintiff's  assignor.  Be- 
versed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  Bob«rt  B.  WikMm,  for  plaintiff 
in  error: 

Plaintiff  had  the  right  to  enter  con- 
fession of  judgment  against  defendant 
in  open  court  under  power  of  attorney, 
as  stipulated  in  the  agent's  contract. 

Insurance  Co.  v.  Barley,  16  Gratt 
382;  CaldwelLs  v*  Shields,  2  Rob.  (Va.) 
305;  4  Minor,  Inst.  pt.  2,  p.  726;  Man- 
son  V.  Rawlings,  112  Va«  384,  71  S.  £. 
564;  23  Cyc  712;  Stringer  v.  Ander- 
son, 23  W.  Va.  485;  Richardson  v. 
Jones,  12  Gratt.  53;  Farquhar  v.  De- 
haven,  70  W.  Va.  738,  40  L.R.A.(N.S.) 
956,  75  S.  E.  66,  Ann.  Cas.  1914A,  640; 
Bush  V.  Hanson,  70  III.  480;  Cross  v. 
Moffat,  11  Colo.  210,  17  Pac.  771;  30 
Am.  &  Eng.  Enc.  Law,  117. 

A  former  judgment^  to  operate  as  a 
bar  as  res  judicata*  must  combine  the 
four  essential  elements,  viz.:  Court 
of  competent  jurisdiction,  decision  on 
the  merits,  identity  or  privity  of  par- 
ties, and  identity  of  causes  of  action. 

23  Cyc.  1527-1529;  Hall  v.  Lowther, 
22  W.  Va.  570;  Stone  v.  Myers,  9  Minn. 
310,  Gil.  287,  86  Am.  Dec.  104;  Law- 
son  V.  Conaway,  37  W.  Va.  159,  18 
L.R.A.  627,  38  Am.  St.  Rep.  17,  16  S. 
E.  564;  McCoy  v.  McCoy,  29  W.  Va. 
794.  2  S.  E.  809;  Riley  v.  Jarvis,  43 
W.  Va.  43,  26  S.  E.  366 ;  Iguano  Land 
&  Min.  Co.  v.  Jones,  65  W.  Va.  59,  64 
S.  E.  640;  Bigelow,  Estoppel,  1913,  6th 
ed.  206;  Cromwell  v.  Sac  County,  94 
U.  S.  351,  24  U  ed,  196;  Hanham  v. 
Sherman,  114  Mass.  19;  Maxwell  v. 
Leeson,  50  W.  Va.  361,  88  Am.  St.  Rep. 
875,  40  S.  E.  420;  Hudkins  v.  Crim,  72 
W.  Va.  418,  78  S.  E.  1043 :  Kennedy  v. 
Davisson,  46  W.  Va.  433,  33  S.  E.  291 ; 
Hudson  V.  Iguano  Land  &  Min.  Co.  71 
W.  Va.  402.  76  S.  E.  797;  Hays  v.  Har- 
ris, 73  W.  Va.  17,  80  S.  E.  827 ;  Pome- 
roy  Nat.  Bank  v.  Huntington  Nat. 
Bank,  72  W.  Va.  534.  79  S,  E.  662; 
Parr  v.  HoweH,  74  W.  Va.  413,  82  S.  E. 
126. 

Messrs,  Clarence  B.  Sperry  and  John 
C.  Southern,  for  defendant  in  error : 

It  was  not  error  for  the  court  to 
deny  to  plaintiff  the  right  to  confess 
judgment. 

Farquhar  v.  Dehaven,  70  W.  Va.  738, 
40  LR.A.(N.S.)  956,  75  S.  E.  65,  Ann. 
Cas.  1914A,  640;  2  Enc.  PI.  i.  Pr.  981; 
Fortune  v.  Bartolomei,  164  111.  51,  45 
N.  E.  274 ;  Hancock  v.  Hillegas,  2  Dall. 
S80, 1  L.  ed.  424.  Fed.  Cas.  No.  6,010. 

Judgments  in  attachments  are  con- 
clusive. 

28  Cyc.  1408;  Vanfleet,  Collateral  At- 
tack, pp.  373,  878;  1  Black,  Judgnu 
p.  300;  Freeman,  Judgm*  §  607;  Coop- 
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er  V.  Reynolds,  10  Wall.  308,  19  L.  ed. 
931;  Freeman  v.  Alderson,  119  U.  S. 
185,  80  L.  ed.  372,  7  Sup.  Ct.  Rep.  165; 
Britain  v.  Cowen,  5  Humph.  315; 
Thacker  ▼.  Chambers,  5  Humph.  313, 
42  Am.  Dec.  431;  Hall  v.  Heffly,  6 
Humph.  444;  Skinner  v.  Moore,  19 
N.  C.  (2  Dev.  &  B.  L.)  138,  30  Am. 
Dec.  155;  Sessions  .v.  Stevens,  1  Fla. 
269,  46  Am.  Dec.  339;  Adams  v.  Filer, 
7  Wis.  306,  73  Am.  Dec.  410;  Paine  v. 
Mooreland,  15  Ohio,  435,  45  Am.  Dec. 
585 ;  Pierce  v.  Carleton,  12  111.  358,  54 
Am.  Dec.  405;  Harrison  v.  Pender,  44' 
N.  C.  (Busbee,  L.)  78,  57  Am.  Dec.  573. 

Such  judgments  cannot  be  collater- 
ally attacked. 

Johnson  v.  Ludwick,  58  W.  Va.  465, 
52  S.  E.  489 ;  Houston  v.  McCluney,  8 
W.  Va.  156;  Freeman  v.  Alderson,  119 
U.  S.  187,  30  L.  ed.  373,  7  Sup.  Ct!  Rep. 
165;  Bruff  v.  Thompson,  31  W.  Va. 
16,  6  S.  E.  352;  2  Black,  Judgm.  §  793; 
2  Freeman,  Judgm.  4  ed.  §  606;  Du- 
lin  V.  McCaw,  39  W.  Va.  727,  20  S.  E. 
681;  Vance  v.  Snyder,  6  W.  Va.  32; 
Meadows  v.  Justice,  6  W.  Va.  198; 
Handy  v.  Scott,  26  W.  Va.  710;  Piatt 
v.  Howland,  10  Leigh,  510;  Barbee  v. 
Pannill,  6  Gratt.  443. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

On  the  3d  of  January,  1913,  the 
defendant  D.  Scott  Thompson  en- 
tered into  a  contract  with  the  Penn- 
sylvania Sales  Corporation,  assignor 
of  the  plaintiff  in  this  case,  by  which 
he  became  the  agent  of  that  concern 
for  the  sale  of  Michigan  automo- 
biles and  their  accessories  in  certain 
designated  territory.  The  provi-  . 
sions  of  the  contract,  so  far  as  they 
are  material  to  the  determination 
of  the  questions  involved  here,  are 
that  Thompson  deposited  $1,000 
with  the  Sales  Corporation,  to  be 
held  by  it  as  security  for  the  pay- 
ment of  any  amount  which  he  might 
owe,  and  to  be  refunded  to  him  by 
crediting  it  on  the  automobiles  sold 
by  him,  at  the  rate  of  $100  for  each 
of  such  machines  so  sold.  The  eon- 
tract  further  fixed  the  price  at  which 
such  machines  and  their  accessories 
were  to  be  sold,  and  the  compensa- 
tion to  be  allowed  to  Thompson  for 
midcing  the  sales.  It  further  pro- 
vided that  in  case  of  the  failure  of 
Thompson  to  remit  the  invoice  price 
of    t)^     automobiles     and     parts 
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shipped  and  sold  under  the  agree- 
ment, at  the  time  provided  in  the 
contract,  he,  the  said  Thompson,  au- 
thorized any  attorney  of  a  court  of 
record  selected  by  the  other  party  to 
confess  judgment  in  any  court  of 
law  of  competent  jurisdiction  for 
the  amount  of  any  unpaid  balance. 
This  suit  was  brought  by  Edward 
F.  Gerber  Company,  a  corporation, 
assignee  of  the  Pennsylvania  Sales 
Corporation,  to  recover  a  balance 
alleged  to  be  due  by  the  said  Thomp- 
son upon  the  contract  aforesaid.  An 
affidavit  was  filed  with  the  declara^ 
tion,  in  which  was  stated  the 
amount  which  the  plaintiff  claimed 
the  right  to  recover.  When  the  case 
was  called  for  trial,  the  plaintiff  by 
its  attorney  appeared  and  moved  to 
be  permitted  to  confess  judgment 
in  favor  of  the  plaintiff  against  the 
defendant,  for  the  sum  claimed  in 
the  affidavit.  The  defendant  resist- 
ed this  motion  and  asked  to  be  al- 
lowed to  file  his  counter  affidavit  and 
plea  of  non  assumpsit.  The  court 
below  declined  to  allow  plaintiff's 
attorney  to  confess  judgment,  but 
permitted  the  counter  affidavit  to  be 
filed,  togeiher  with  the  plea  of  non- 
assumpsit.  Subsequently  the  de- 
fendant filed  his  special  plea  of  res 
judicata.  This  special  plea  is  based 
upon  an  attachment  proceeding  in- 
stituted by  the  defendant  against 
the  Pennsylvania  Sales  Corpora^ 
tion  in  December,  1913.  It  appears 
that  the  defendant  instituted  in  the 
circuit  court  of  Harrison  county  an 
action  in  assumpsit  in  December, 
1913,  to  recover  the  $1,000  deposit- 
ed by  him  under  the  contract.  No 
service  of  process  was  had  upon  the 
defendant,  but  the  jurisdiction  was 
sustained  by  levying  an  attachment 
sued  out  in  said  cause  on  one  of  the 
machines  shipped  to  Thompson  for 
sale.  Without  any  appearance  on 
behalf  of  the  Sales  Corporation,  a 
judgment  was  taken  condemning 
the  said  machine  to  sale  in  satisfac- 
tion of  plaintiff's  demand.  It  was 
sold,  the  sale  confirmed,  and  the  pro- 
ceeds thereof  paid  over  to  the  plain- 
tiff, and  this  proceeding  Thompson 
now  sets  up  as  res  judicata  in  this 


suit.  A  trial  was  had  in  the  court 
below  upon  the  issue  raised  by  the 
plea  of  res  judicata  alone,  and  the 
court  found  thereon  in  favor  of 
Thompson,  and  rendered  judgment 
accordingly,  from  which  judgment 
this  writ  of  error  is  prosecuted. 

The  plaintiff's  first  contention  is 
that  the  court  erred  in  not  granting 
its  motion  to  confess  judgment  1^ 
its  attorney  in  its  favor,  against  the 
defendant,  because  of  the  provision 
in  the  contract  referred  to.  This 
contract  created  the  defendant 
Thompson  an  agent  for  the  sale  of 
the  Sales  Corporation's  goods,  at  an 
agreed  price.  At  the  time  it  was  en- 
tered into  there  was  no  amount  due 
by  Thompson,  and  the  provision 
authorizing  the  confession  of  judg- 
ment simply  provided  that  when 
any  amount  might  become  due  and 
unpaid,  in  accordance  with  the 
terms  of  the  contract,  the  plaintiff, 
through  its  attorney,  might  confess 
judgment  in  its  favor.  It  will  be 
observed  that  there  is  nothing  in  the 
contract  from  which  such  amount 
can  be  determined.  It  depended  en- 
tirely upon  the  future  dealings  of 
,the  parties.  Ordinarily,  an  author- 
ity to  confess  judg- 
ment ought  to  be  as 
certain  in  its  terms 
as  the  judgment  itself.  The  amount 
for  which  such  judgment  is  to  be 
confessed  should  be  clearly  stated, 
or  else  facts  and  figures  given  in  the 
power  itself,  from  which  the 
amount  can  be  certainly  determined. 
Such  is  not  the  case 

here,  and  for  that  ji^l^Jitl* 
reason  alone  the  al-  aMo«ttt  wiii«k 
leged  power  of  at-  7SZ  ^  '•"* 
tomey  conferred  no 
authority  to  confess  judgment  for 
any  amount.    23  Cyc.  704 ;  15  R.  C. 
L.  653 ;  Bennett  v.  Haley,  142  Pa. 
253,  21  Atl.  814 ;  Little  v.  Dyer,  138 
111.  272,  32  Am.  St.  Rep.  140,  27  N. 
E.  905 ;  Fortune  v.  Bartolomei,  164 
111.  51,  45  N.  E.  274;  Holden  v.  BuH 
1  Penr.  &  W.  460;  Connay  v.  Hal- 
stead,  73  Pa.  354;  11  Enc.  PL  &  Pr. 
981.    The  court  did  not  err  in  deny- 
ing  plaintiffs   motion   to    confess 
judgment  and  permitting  the  de- 
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fendant  to  file  his  counter  affidavit 
and  plea. 

The  plaintiflf,  however,  contends 
that  the  court  below  erred  in  find- 
ing for  the  defendant  on  his  special 
plea   of  res    judicata.    As  before 
stated,  this  special  plea  relied  upon 
the  judgement  in  an  attachment  suit 
brought  by  Thompson  against  plain- 
tiff's assignor,  in  which  no  service 
of  process  was  had,  but  which  juris- 
diction was  sustained  by  reason  of  a 
levy  made  on  one  of  the  automobiles 
shipped  to  Thompson  by  the  Sales 
Corporation.    In  this  suit  Thompson 
filed   an    account   upon    which    he 
asked  recovery,  and  it  was  for  the 
$1,000  advanced  by  him  to  the  Sales 
Corporation    under    the    contract. 
The  judgment  was  in  his  favor  for 
this  sum,  with  its  interest,  and  ad- 
judged that  the  property  attached 
was  liable  to  be  sold  in  satisfaction 
thereof.    What  is  the  effect  of  such 
a  judgment?    The  defendant  con- 
tends that   it   is  conclusive   of  all 
controversies  existing  between  the 
parties,  while  the  plaintiff  contends 
that  it  is  conclusive  of  nothing  ex-^ 
cept  the  fact  that  Thompson  was' 
entitled  to  have  the  particular  prop- 
erty upon  which  the  levy  was  made 
sold  to  satisfy  his  alleged  debt.    A 
proceeding  by  way  of  attachment 
partakes   somewhat,  in   its  nature, 
both  of  a  proceeding  in  rem  and  one 
in    personam.    It  is  not,    strictly 
speaicing,  a  proceeding  in  rem,  al- 
though it  partakes  more  of  the  na- 
ture of  such  a  proceeding,  where  no 
service  of   process   has   been   had, 
than  it  does  of  a  proceeding  in  per- 
sonam.   There    is   this    difference, 
however.    In  a  pure  proceeding  in 
rem,   the    judgment   is   conclusive 
against  the  world  as  to  the  right  in 
the  property  or  thing  seized,  or  the 
status    sought   to    be    determined; 
while  in   a  proceeding  by  attach- 
ment, where  there  is  no  service  of 
process  the  attachment  is  only  con- 
clusive upNon  the  parties  to  it  and 
their  privies.    If  a  stranger  claims 
to  own  the  property,  he  would  not 
be  bound  by  the  adjudication  in  the 
attachment  proceeding,  while  in  a 
pure  proceeding  in  rem,   everyone 
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is  bound  by  the  adjudication.  It 
will  thus  be  seen  that  the  effect  of 
such  a  judgment  is  not  as  broad  as 
a  judgment  in  k  proceeding  purely 
in  rem.  Cooper  v.  Reynolds,  10 
Wall.  308,  19  L.  ed.  931 ;  Bigelow, 
Estoppel,  p.  330. 

But  what  is  the  effect  of  such  a 
judgment  upon  the  parties  to  the 
proceeding?  It  is  for  no  other  pur- 
pose, and  has  no  other  effect,  than 
to  reach  the  property  which  a  non- 
resident defendant  may  have  in  the 
state,  where  there  is  no  personal 
service  of  process.    It  is  confined 

exclusively    to    such    ^^^cKment- 

property,  and  is  of  eireet  of 
no  further  force  »•*»«•"♦• 
when  that  is  exhausted.  It  is  evi- 
dence of  nothing  beyond  this,  and 
does  not  bind  or  conclude  the  de- 
fendant as  to  anything  else.  A  suit 
could  not  be  maintained  on  it  in  any 
other  court  in  the  same  state  or 
elsewhere,  nor  would  the  plaintiff 
in  such  a  proceeding,  in  whose 
favor  the  judgment  was  rendered, 
be  precluded  from  bringing  another 
action  on  the  original  consideration 
for  such  balance  as  may  be  due  after 
exhausting  the  property  attached. 
To  hold  that  a  judgment  thus  ren- 
dered has  any  vitality,  after  exhaust- 
ing the  only  thing  conferring  the 
jurisdiction,  is  violative  of  a  princi- 
ple inherent  in  our  government, 
which  constitutes  an  inflexible  rule 
of  the  common  law,  and  that  is  that 
no  one  can  be  condemned  unheard. 
It  cannot  be  disputed  that  whatever 
interest  the  Pennsylvania  Sales  Cor- 
poration had  in  the  property  at- 
tached passed  by  the  judgment  and 
sale  thereunder,  but  after  exhaust- 
ing that  subject-matter  the  judg- 
ment is  of  no  force  or  effect,  and 
can  afford  no  advantage  to  either 
party  as  an  adjudication  of  any  oth- 
er matter.  7  Rob.  Pr.  p.  51 ;  Stone 
V.  Myers,  9  Minn.  308,  Gil.  287,  86 
Am.  Dec.  104. 

But  the  plaintiff  argues  that, 
even  though  the  judgment  relied 
upon  be  treated  as  one  rendered  up- 
on default  after  service  of  process, 
it  would  not  be  a  bar  to  this  suit  for 
two  reasons:    First,  that  this  suit 
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is  brought  by  an  assignee  of  the  de- 
fendant in  the  former  suit,  and  it 
does  not  appear  whether  the  rights 
of  the  plaintiff  here  were  acquired 
before  or  after  the  institution  of  the 
former  suit,  it  being  contended  that, 
if  such  rights  were  acquired  under 
the  assignment  before  such  suit  was 
brought,  the  same  could  have  no  ef- 
fect upon  the  plaintiff  in  this  suit; 
and,  second,  that  the  subject-matter 
of  this  suit  was  neither  involved 
nor  litigated  in  the  former  suit. 

It  is  well  settled  that  a  judgment 
is  conclusive,  not  only  upon  the  par- 
ties to  the  litiga- 
tion, but  also  upon 
all  persons  who  are 
in  privity  with  them.  Privity  is 
said  to  be  a  mutual  or  successive  re- 
lationship to  the  same  rights  of 
property,  and  if  it  is  sought  to  bind 
one  as  privy  by  an  adjudication 
against  his  predecessor,  in  title,  it 
must  appear  that  at  the  time  he  ac- 
_  quired  the  right,  or 

acqoirod   before     SUCCCCdcd       tO       the 

title,  it  was  then  af- 
fected by  the  ad- 
judication, for,  if  the  right  was 
acquired  by  him  before  the  adjudi- 
cation, then  the  doctrine  cannot 
apply.  Black,  Judgm.  §  649;  Free- 
man, Judgm.  §  162;  United  States 
V.  Louisville,  169  U.  S.  249, 42  L.  ed. 
735, 18  Sup.  Ct.  Rep.  358 ;  Bensimer 
V.  Fell,  35  W.  Va.  15,  29  Am.  St. 
Rep.  774,  12  S.  E.  1078;  Maxwell 
V.  Leeson,  50  W.  Va.  361,  88  Am. 
St.  Rep.  475,  40  S.  E.  420 ;  Hudkins 
V.  Crim.  72  W.  Va.  418,  78  S.  E. 
1043;  Steel  v.  Long,  104  Iowa,  39, 
73  N.  W.  470.    It  will,  therefore,  be 

seen  that  it  was 
necessary  not  only 
to  show  that  the 
plaintiff  in  this  suit  was  the  as- 
signee of  the  defendant  in  the  other 
suit,  but  that  it  became  such  as- 
signee after  the  institution  of  such 
former  suit.  This  does  not  appear 
from  the  proof  submitted,  and  for 
that  reason  the  court  erred  in  his 
findings  upon  the  plea  of  res  judi- 
cata. 

Nor  can  it  be  said,  we  think,  that 
the    matters  involved  in  this  suit 
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were  in  any  wise  involved  in  the 
former  proceeding  which  is  set  up 
as  a  bar  to  this  action.  The  former 
litigation  had  no  other  object  than 
the  recovery  of  the  $1,000  advanced 
by  Thompson  to  the  Sales  Corpora- 
tion as  security  for  property  de- 
livered to  him  for  sale.  It  did  not 
involve,  in  any  wise,  amounts  which 
he  might  owe  to  the  Sales  Corpora- 
tion. It  is  true  the  Sales  .Corpora- 
tion might  have  filed  these  amounts 
as  offsets  in  that  suit,  and  had  this 
been  done  the  same  would  have  be- 
c'ome  involved,  and  the  adjudication 
in  that  suit  would  have  concluded 
the  Sales  Corporation  as  to  the 
claim  set  up.  But  one  who  is  sued 
upon  a  claim  is  under  no  obligation 
to  plead  offsets  thereto,  or  to  set  up 
some  independent  cause  of  action  in 
defense  thereof.  Even  after  he  is 
served  with  process  and  allows  a 
judgment  to  go  against  him  by  de- 
fault, he  is  only  concluded  as  to 
such  matters  as  are  defensive  to  the 
cause  of  action  set  up.  He  could  not 
thereafter  say,  of  course,  that  he  did 
•not  owe  the  money  for  which  suit 
was  brought ;  but  if  he  has  a  claim 
against  the  plaintiff  in  such  suit,  he 
is  not  barred  from  setting  it  up  in 
another  and  independent  suit  to  re- 
cover the  same.  28  Gyc.  1131  et 
seq. ;  15  R.  C.  L.  p.  987 ;  Lawson  v. 
Conaway,  37  W.  Va.  169,  18  L.R.A. 
627,  38  Am.  St.  R&p.  17,  16  S.  E. 
664;  Vanfleet,  Former  Adjudica- 
tion, §  217.  We  are,  therefore,  of 
the  opinion  that  the  court  below 
was  wrong  in  holding  that  the 
cause  of  action 'here  was  barred  l^ 
the  former  proceeding,  for  the  rea- 
son that  it  was  in  no  wise  involved 
in  that  proceeding,  and  there  was 
no  adjudication  there  affecting  the 
cause  of  action  relied  upon  in  this 
suit. 

As  before  stated,  the  defendant 
in  this  suit  pleaded  ihe  general  issue 
of  non  assumpsit,  as  wdl  as  the  spe- 
cial defense  of  res  judicata.    The 

issues    upon    these  Tri>i  »cTcrai 
pleas    should    have  !••««■  on  pieM 

been  tried  together.  **  ''•'• 

It  is  apparent,  however,  that  the  trial 
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in  the  circuit  court  was  only  of  the 
issue  made  upon  the  special  plea  of 
res  judicata.  Neither  party  object*- 
ed  to  the  suit  proce^ng  in  this 
way.  In  fact,  it  is  apparent  tiiat  it 
80  proceeded  with  the  consent  and 
the  desire  of  both  parties. 

Finding  that  the  conclusions  of 
the  court  below  are  wrong  upon 
this  isaue,  we  will  set  aside  the 
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judgment  rendered  thereon,  and  re- 
verse the  court's 
findings;  but  inas-  ^uuSlTS'one  * 
much  as  the  issue  Jjj**  **  »'•»  •■ 
joined  upon  the 
plea  of  non  assumpsit  has  never 
been  tried,  we  will  not  render  judg- 
ment here  in  favor  of  either  of  the 
parties,  but  will  remand  the  cause 
to  the  Circuit  Court  for  a  trial  upon 
that  issue. 


ANNOTATION. 


judgment 


There  are  comparatively  few  cases 
dealing  directly  with  the  question  of 
preciseness  of  amount  in  warrants  of 
attorney  to  enter  judgment.  The  mod- 
ern statutes  are  generally  explicit,  and 
most  of  the  cases  reported  seem  to 
torn  on  the  question  whether  the  ''na- 
ture of  the  liability**  is  snfficiently  de- 
scribed. It  may  be  said,  however,  by 
way  of  preface,  that  there  seems  to 
be  no  objection  to  authorizing  a  judg- 
ment to  be  entered  for  any  sum  due 
on  a  described  obligation  as  ''for  such 
amount  as  may  appear  to  be  unpaid 
thereon**  (Pirie  v.  H.  Stern,  Jr.  &  Bro. 
Ck).  (18OT)  97  Wis.  150,  66  Am.  St.  Rep. 
103,  72  N.  W.  370) ;  and,  where  the 
warrant  of  attorney  was  attached  to  a 
bond  in  a  certain  sum  it  was  held  prop- 
er to  authorize  judgment  to  be  en- 
tered for  any  sum  due  thereon  (Mar- 
tin V.  Belmont  Bank  (1844)  13  Ohio, 
250).  So  it  has  been  held  that  a  jndg- 
meiit  which  was  entered  on  a  warrant 
of  attorney,  giving  a  copy  of  a  promis- 
sory note,  and  authorizing  confession 
of  jtrdgmient  for  such  sum  as  shall 
appear  at  the  time  of  confession  to  be 
due  on  such  note,  could  not  be  col- 
laterally attacked  for  irregularity. 
Patterson  v.  State  (1860)  2  G.  Greene 
(lewa)  492.  But  in  Hancock  v.  Hille- 
gas  (1797)  2  Dall  (U.  S.)  380,  1  L.  ed, 
424,  Fed.  Cas.  No,  6,010,  where,  after 
several  payments  on  a  promissory  note 
in  several  modes,  and  before  any  set- 
tlement of  accounts,  the  defendant  en- 
tered into  an  agreement  that  judgment 
should  be  entered  against  him  by  an 
attorney,  "for  the  amount  that  may  be 
dne,**  it  was  held  that  the  plaintiff, 


either  by  arbitration  or  by  a  jury, 
should  have  proceeded  to  make  the  set- 
tlement, with  notice  to  the  defendant 
before  he  entered  the  judgment,  or  at 
least  before  he  issued  the  execution. 

A  warrant  of  attorney  to  confess 
judgment  should  state  the  amount,  or 
else  facts  and  figures  from  which  it 
can  be  certainly  determined.  Little  v. 
Dyer  (1891)  138  IlL  272,  32  Am.  St. 
Rep.  140,  27  N.  E.  905;  Harwood  v. 
Hildreth  (1853)  24  N.  J.  L.  51 ;  Conway 
V.  Halstead  (1873)  73  Pa.  354;  Dalton 
V.  Willingmyre  (1913)  23  Pa.  Dist.  R. 

699;  EDWARD  B.  GERBER  Ck).  V.  THOMP- 
SON (reported  herewith)  ante,  730; 
Dilley  v.  Van  Wie  (1858)  6  Wis.  209. 

Compare,  however,  Holden  v.  Bull 
(1830)  Penr.  &  W.  (Pa.)  460,  where  it 
was  held  that  a  judgment  bond  to  the 
county  treasurer  for  $100  was  good, 
although  the  warrant  therein  to  con- 
fess judgment  was  conditioned  that 
the  obligor  would  pay  a  fine  and  bill 
of  costs  in  a  suit  by  the  commonwealth 
against  the  obligor,  then  uncertain  as 
to  amount  (but  that  if  execution  is- 
sued before  the  amount  due  was  as- 
certained, it  would  be  set  aside). 

It  is  held  in  the  reported  case  (Ed- 
ward F.  GERBER  Co.  V.  Thompson)  that 
a  warrant  of  attorney  to  confess  judg- 
ment for  the  amount  of  any  unpaid 
balance  from  a  salesman  of  the  cred- 
itor was  insufficient,  as  the  amount 
was  uncertain. 

A  warrant  of  attorney  to  confess 
judgment  for  $9,200,  accompanying  a 
bond  in  the  penalty  of  $18,400,  condi- 
tioned for  the  payment  of  $9,200  in  one 
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year  from  date,  and  stating  further, 
that  "the  above  bond  is  subject  to  the 
conditions  of  an  agreement  between 
the  parties,  of  the  same  dat)e,"  will  not 
permit  the  entry  of  judgment  of  con- 
fession. Harwood  v.  Hildreth  (1853) 
24  N.  J.  L.  51,  supra. 

Where,  on  breach  of  a  contract  of 
hire  of  personal  property,  the  bailor 
might  retake  possession,  a  warrant  of 
attorney  to  confess  judgment  would 
not  enable  the  prothonotary  to  enter 
judgment,  as  the  amount  of  rent  might 
depend  upon  whether  the  bailor  had 
retaken  possession,  and  this  could  not 
be  shown  except  by  going  outside  the 
instrument.  Dalton  v.  Willingmyre 
(1918)  23  Pa,  Dist.  R.  699,  supra. 

Where  a  promissory  note  read,  "sub- 
ject to  the  provisions  contained  in  an 
agreement  this  day  made  between  said 
Carter  and  myself,"  and  the  language 
of  the  warrant  of  attorney  does  not 
appear,  the  court  said:  "Nor  does  the 
warrant  of  attorney  help  the  matter, 
for  the  power  to  confess  judgment  is 
only  for  the  amount  due,  and  that  must 
depend  upon  the  equities  before  men- 
tioned, which  would  require  to  be 
adjusted  before  the  authority  of  the 
attorney  to  confess  the  judgment 
would  be  complete."  Dilley  v.  Van 
Wie  (1858)  6  Wis.  209,  supra. 

But  it  was  held  in  State  Mut.  Bldg. 
&  L.  Asso.  V.  Batterson  (1908)  77  N. 
J.  L.  57,  71  Atl.  115,  that  "where  a 
bond  and  warrant  of  attorney  to  con- 
fess judgment  is  given  to  secure  the 
payment  of  a  sum  of  money  at 
such  times,  in  such  places,  and  in  such 
instalments,  as  may  be  required  by  the 
constitution,  by-laws,  and  regulations 
of  a  building  and  loan  association, 
with  the  provision  that,  upon  default, 
the  whole  may  become  immediately 
due  at  the  option  of  the  obligee,  judg- 
ment may  be  entered  upon  the  bond 
and  warrant,  notwithstanding  no  defi- 
nite date  of  payment  is  mentioned  in 
the  bond." 

Where  a  contract  for  the  purchase 
of  land  at  a  price  payable  in  yearly 
instalments  provided  that  the  buyer, 
in  case  of  default,  does  hereby  con- 
fess judgment  for  the  whole  amount 
unpaid,  and  showed  indorsements, 
some  partial  in  amount,  there  being  no 


payments  indorsed  for  some  of  the 
years,  it  was  held  that  this  was  suffi- 
ciently definite  to  enable  the  prothono- 
tary to  enter  judgment.  Whitney  v. 
Hopkins  (1890)  135  Pa.  246,  19  Atl. 
1075. 

A  power  of  attorney  to  confess 
judgment  for  the  unpaid  amount  of 
the  price  of  land  purchased,  the  num- 
ber of  acres  to  be  ascertained  by  sur- 
vey, is  insufficient  to  enable  the  pro- 
thonotary to  enter  judgment.  Conway 
V.  Halstead  (1873)  73  Pa.  354,  supnw 
where  the  court  referred  to  the  stat- 
ute making  it  the  duty  of  the  pro- 
thonotary, upon  the  application  of  the 
holder  of  a  bond  or  other  instrum^it 
containing  a  warrant  of  attorney  to 
confess  judgment,  ''to  enter  judgment 
against  the  person  or  persons  who  exe- 
cuted the  same,  for  the  amount  which, 
on  the  face  of  the  instrument,  mxy 
appear  to  be  due,"  and  said:  "This 
act  does  not  confer  upon  the  prothono- 
tary all  the  power  of  an  attorn^  at 
law  to  confess  a  judgment,  but  only 
authorizes  him,  without  the  agency  of 
an  attorney,  to  enter  a  judgment  in 
the  way  specified  in  the  act,  to  wit,  for 
the  amount  which,  from  the  face  of 
the  instrument,  may  appear  to  be 
due.  This  would  probably  embrace  a 
case  where  the  sum  due  can  be  ascer- 
tained by  calculation  from  the  face  of 
the  writing.  .  .  .  But  in  this  case 
the  sum  or  amount  due  could  by  no 
possible  calculation  be  made  to  appear 
from  the  face  of  the  instrument.  It 
was  an  agreement  for  the  sale  of  a 
tract  of  land  by  loosely  stated  bounda- 
ries, and  no  quantity  stated.  The 
price  was  to  be  at  the  rate  of  $10  an 
acre,  and  the  number  of  acres  was  to 
be  ascertained  by  a  survey.  Until  the 
number  should  be  thus  determined,  a 
matter  wholly  outside  of  the  face  of 
the  paper,  the  amount  of  the  purchase 
money  could  not  be  known.  The 
prothonotary  had  no  guide,  therefore, 
in  entering  the  judgment." 

A  warrant  of  attorney  to  confess 
judgment  is  void  where  it  gives  au- 
thority "to  confess  judgment  from 
time  to  time  for  any  rent  which  may 
be  then  due  by  the  terms  of  this  lease, 
with  costs,  and  to  waive  all  errors  and 
all  right  of  appeal  from  any  such  judg- 
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ment  or  judgments/'  where,  by  the 
tenns  of  the  lease,  amounts  paid  by 
the  lessor  for  water  rates,  gas  bills, 
and  certain  expenses  were  to  be  '^so 
much  additional  rent,"  so  that  a  judi- 
cial investigation  would  be  required 
to  fix  the  amount  due  under  the  lease. 
The  court  referred  to  the  Illinois  stat> 
ute,  providing  that  "any  person,  for 
a  debt  bona  fide  due,  may  confess  judg- 
ment by  himself  or  attorney  duly  au- 
thorized, either  in  term  time  or  vaca- 
tion, without  process,"  and  said,  inter 
alia:    "The  word  'debt,'  in  this  stat- 
ute, is  used  as  indicative  of  a  sum  cer- 
tain that  is  owing  from  one  person  to 
another.    .    .    .      Our  conclusion  is 
that  the  warrant  of  attorney  contained 
in  the  lease  here  in  question  attempted 
to  authorize  a  proceeding  which  was 
unknown  to  the  common  law  and  not 
contemplated  by  the  statute."    Little 
T.  Dyer  (1891)  138  IlL  272,  32  Am.  St. 
Rep.  140,  27  N.  E.  905,  supra  (the  re- 
port is  not  so  clear  as  might  be  that 
the  amounts  to  be  "so  much  additional 
rent"  were  included  in  the  confession, 
but  the  case  is  so  construed  in  the 
Fortune  Case  (111.)  infra).  But  where, 
under  a  similar  lease,  the  confession 
of  judgment  was  simply  for  instal- 
ments of  rent,  the  warrant  of  attorney 
was  held  good  for  that  purpose.    For- 
tune V.  Bartolomei  (1896)  164  III.  51, 
45  N.  E.  274,  followed  in  Scott  v.  Man- 
tonya  (1897)  164  UL  478,  46  N.  E.  977. 

It  may  be  noted  in  this  connection 
that  authority  to  confess  judgment, 
contained  in  a  power  of  attorney  at^ 
tached  to  a  lease,  for  any  rent  that 
may  be  due  by  the  terms  of  the  lease, 
does  not  extend  to  rent  accruing  when 
the  lessee  is  holding  over  after  the  ex- 
piration of  the  lease, — especially  if 
the  additional  term  is,  by  agreement 
of  the  parties,  not  to  be  under  the 
terms  and  conditions  of  the  old  lease. 
Weber  v.  Powers  (1904)  213  111.  870, 
68  L.R.A.  610,  72  N.  E.  1070. 

In  Gambia  v.  Howe  (1846)  8  Blackf. 
(Ind.)  133,  and  in  Veach  v.  Pierce 
(1854)  6  Ind.  48,  where  it  was  held  that 
warrants  of  attorney  to  confess  judg- 
ments on  promissory  notes  not  fully 
described  were  insufilcient,  the  cases 
seem  to  rest  on  the  omission  of  the 
''nature  of  the  liability,"  and  perhaps 
7  A.L.R.— 47. 


'not  on  absence  of  the  amount  of  the 
notes. 

A  note  with  authority  to  confess 
judgment  ''for  such  amount  as  may 
appear  to  be  unpaid  thereon,  together 
with  costs  and  ^50  attorney's  fees,"  is 
not  a  promissory  note  in  Alberta,  be- 
cause uncertain  in  amount.  Waters  v. 
Campbell  (1918)  —  Alberta,  —  14  D: 
L.  R.  448.  The  court  said:  "If  the 
authority  contained  in  it  is  valid,  the 
provision  regarding  costs,  in  my  opin- 
ion, renders  the  amount  payable  un- 
certain. I  think  it  an  agreement,  not 
a  promissory  note,  and  an  agreement 
which,  though  I  have  no  doubt  it  is 
valid  in  the  state  of  Illinois  where  it 
was  made,  is,  so  far  as  the  authority 
contained  in  it  is  concerned,  invalid 
in  this  jurisdiction,  as  being  contrary 
to  the  policy  of  the  law.  No  doubt  it 
would  be  good  as  evidence  of  a  debt 
to  the  amount  of  the  principal  sum." 

It  has  been  held,  in  Illinois,  that 
where  a  warrant  of  attorney  allows  ''a 
reasonable  attorney's  fee,"  the  amount 
should  be  fixed  by  the  court.  Camp- 
bell V.  Goddard  (1886)  117  IlL  251,  7 
Yt.  E.  640;  Campbell  v.  Goddard  (1887) 
123  111.  220,  14  N.  E.  261. 

In  AUport  v.  Meutseh  (1911)  165  Ilk 
App.  172,  the  court  expressed  the  opin- 
ion that  under  a  warrant  to  enter  judg- 
ment  for  dollars,   attorney's 

fees,  a  judgment  without  attorney's 
fees  would  be  good.  (It  may  be  noted 
in  this  connection  that  it  has  been 
held  that  a  warrant  of  attorney,  includ- 
ing power  to  enter  judgment  for  at^ 
torney's  fees  in  a  certain  sum,  will 
support  a  confession  and  judgment  in- 
cluding a  less  amount  for  attorney's 
fees  than  specified  in  the  warrant. 
Kellogg  V.  Keith  (1879)  4  IlL  App. 
386.  But  in  Tucker  v.  Gill  (1871)  61 
111.  236,  where  the  warrant  of  attorney 
recited  a  note  for  $26,000  and  interest, 
and  the  cognovit  confessed  a  judg- 
ment for  $50,000,  it  was  held  error  for 
the  clerk  to  enter  judgment  for 
$26,000.) 

The  following  cases,  while  not 
strictly  in  point,  are  of  interest  in  this 
connection : 

W^here  a  bond  for  $2,000  was  accom- 
panied by  a  warrant  of  attorney  to 
confess  judgment  for  $2,000,  the  con- 
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dition  of  the  .bond  being  the  proper 
accounting  of  the  obligee's  clerk,  and 
judgment  was  confessed  for  $357.84, 
the  amount  of  two  sums  which  were 
debts  before  the  date  of  the  bond,  and 
not  within  it,  the  court  said:  "It  is 
possible  the  defendants  did  not  con* 
template,  when  they  signed  a  warrant 
of  attorney  authorizing  a  confession 
of  judgment  against  them  in  the  penal 
sum  of  $2,000,  that  the  plaintiff's  at- 
torney would  appear  for  them,  the  de- 
fendants, and  proceed  to  liquidate  the 
damages.  Such  action  was  not  au- 
thorized by  the  warrant  of  attorney. 
Moreover,  the  record  shows  that  the 
sum  for  which  the  judgment  was  con- 
fessed was  for  debts  which  arose  prior 
to  the  date  of  the  bond,  and  which 
were  not  covered  by  its  conditions.  It 
thus  appears  upon  the  face  of  the  rec- 
ord that  the  judgment  was  confessed 
without  any  lawful  authority."  Ben- 
nett V.  Hal^  (1891)  142  Fa.  253,  21 
Atl.  814. 

In  Chapin  v.  Glemitson  (1847)  1 
Barb.  (N.  Y.)  311,  a  warrant  of  at- 
torney, absolute  on  its  face  to  enter 
judgment  for  $1,000,  had  on  its  back 
an  indorsement^  signed  by  the  defend- 
ant, stating  that  the  judgment  to  be 
entered  up  thereon,  was  intended  to 
secure  an  indebtedness  for  goods  to 
be  sold  on  the  day  judgment  was  en- 
tered, to  the  amount  of  $500,  and  also 
to  secure  a  similar  amount  for  goods 
thereafter  to  be  sold,  and  it  was 
agreed  that,  in  case  the  plaintiff 
should  deem  himself  insecure,  he 
might  issue  execution  for  whatever 
sum  might  be  due  to  him  for  principal 
and  interest.  It  was  held  that  the 
judgment  did  not  secure  any  indebted- 
ness accrued  before  the  date  it  was 
entered. 

Interest  will  be  allowed  where  such 
can  be  seen  to  have  been  the  intent  of 
the  parties. 


Thus,  where  an  old  warrant  of  at- 
torney had  been  given  to  secure  a  debt 
and  interest,  the  sum  for  which  judg- 
ment was  to  be  confessed  being  for  the 
amount  of  the  debt  only,  the  court 
granted  a  rule  to  enter  up  judgment 
for  the  debt,  and  so  much  for  interest 
as  the  master  should  find  to  be  due 
thereon.  Chalk  v.  Walton  (1843)  6 
Mann.  &  G.  573,  134  Eng.  Reprint,  689, 
6  Scot.  N.  R.  698,  1  Dowl.  &  L.  39. 

Where  a  warrant  of  attorney  author- 
ized the  judgment  to  be  entered  up 
for  double  the  amount  of  the  sum  ac- 
tually due,  and  contained  a  defeasance 
on  payment  of  that  sum,  with  interest, 
on  a  certain  day,  it  was  held  that  the 
judgment  creditor  was  entitled  to  in- 
terest, up  to  the  amount  of  the  penalty 
of  the  judgment.  Tunstall  ▼.  Trappes 
(1830)  8  Sim.  297,  67  Eng.  R^rint, 
1010. 

Where  a  statement  recited  a  note, 
not  speaking  of  interest,  and  then 
stated  that  no  part  of  the  note  or  in- 
terest had  been  paid,  it  was  held  that 
the  interest  was  properly  included  in 
the  judgment.  Rothschild  v.  Manne- 
sovitch  (1898)  29  App.  Div.  580,  51  N. 
Y.  Supp.  253. 

But  where  there  was  a  power  to  con- 
fess judgment  for  assessments,  the 
court  reports  the  matter  as  follows: 
"The  agreement  authorized  judgment 
for  the  'amount  expended  on  the  two 
lots.'  The  judgment  was  for  $2,936.98. 
The  principal  and  interest  amounted 
to  that  sum,  but  the  agreement  can- 
not, we  think,  be  construed  to  allow 
judgment  for  the  interest,  but  only  for 
the  sum  alleged  to  have  been  expend- 
ed. Powers  of  attorney  to  confess 
judgment  must,  like  other  powers,  be 
strictly  pursued.''  Gordray  v.  Galves- 
ton (1894)  —  Tex.  Giv.  App.  — ,  26  S. 
W.  245.  B.  B.  B. 
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MERVIN  ECKELS  et  al. 

« 

V. 

WALTER  WEIBLEY  et  al.,  Appts. 

Tennsf^vania  Supreme  Court  — i/uly  6,  19 It. 
(282  Pa.  547,  81  Atl.  646.) 

In  jonctMNi  ^*  aeafawt  nniaaaee. 

1.  An  injunction  may  be  granted  against  the  threatened  establishment 
of  a  bam  and  yard  for  conducting  a  horse  and  cattie  business  in  a  resi- 
dence section  of  a  borough  which  will  be  a  nuisance  to  neighboring  prop- 
erty, although  nothing  has  yet  been  done  which  would  support  an  action 
at  law  or  which  has  injured  the  complainant. 

[See  note  on  this  question  beginning  on  page  749.] 


—against  threatened  naisance. 

2.  Although  an  injunction  will  not 
lie  to  allay  mere  fears  and  apprehen- 
sion, nevertheless,  if  it  is  shown  that 
there  is  a  reasonable  and  just  ground 
to  apprehend  the  establishment  of  a 
nuisance  threatened  by  defendant,  and 


which  he  has  power  to  commit,  and  it 
is  reasonably  certain  that  the  health 
and  comfort  of  those  complaining  will 
be  disturbed  by  the  threatened  act,  the 
writ  will  issue, 

[See  20  R.  G.  L.  478;  see  annotation 
in  3  A.L.R.  321.] 


Appeal  by  defendants  from  a  decree  of  the  Court  of  Coomion  Pleas 
for  Cumberland  County  (Swope,  P.  J.)  granting  an  injunction  restrain^ 
ing  a  threatened  nuisance.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Jasper  Alexander,  John  W. 
Wetzel,  and  Conrad  Hambleton,  for 
appellants : 

An  injunction  cannot  be  issued  be- 
fore the  fact  of  nuisance  is  determined 
\(f  a  trial  at  law. 

Woodroffe  v.  Hagerty,  35  Pa.  Super, 
a  579;  Baer  v.  Wilmoth,  39  Pa. 
Super,  Ct,  74;  New  Castle  v.  Raney 
(HcGlain  v.  New  Castle)  130  Pa.  560, 
6  LJLA.  737,  18  Atl.  1066 ;  Mowday  v. 
Moore,  183  Pa.  611,  19  Atl.  626;  Rhea 
V.  Forsyth,  37  Pa.  503,  78  Am.  Dec. 
441;  Wood  v.  McGrath,  150  Pa.  451, 16 
LJI.A.  715,  24  Atl.  682. 

Livery  stables  erected  on  city 
streets  are  not  nuisances  per  se  but 
may  become  nuisances  if  constructed 
and  conducted  in  a  negligent  manner. 

Fischer  v.  Sanford,  12  Pa.  Super.  Ct. 
485;  Alexander  r.  Stewart  Bread  Co. 
21  Pa.  Super.  Ct  526;  Oehler  v.  Levy, 
17  L.R.A.  (N.S.)  1027,  note. 

Messrs.  F.  B.  Sellers,  Jr.,  and  Paul 
WilUSk  for  appellees : 

When  the  bill  is  to  enjoin  a  threat- 
ened, as  distinguished  from  an  exist- 
ing, nuisance^  the  requirement  of  a 
previous  trial  at  law  cannot  be  applied. 
No  such  question  can  be  tried  at  law. 
No  nuisance  exists.    The  object  of  the 


bill  is  to  enjoin  the  defendants  from 
creating  one. 

5  Pom.  Eq.  Jur.  884 ;  Porter  v.  Wit- 
ham,  17  Me.  294;  Vamey  v.  Pope,  60 
Me.  192;  Tracy  v.  LeBlanc,  89  Me.  304, 
86  Atl,  399;  Sterling  v.  Uttlefield,  97 
Me.  479, 54  Atl.  1108 ;  High,  Inj :  3d  ed, 
§§  21,  768;  Mc Arthur  v.  Kelly,  5  Ohio 
139;  Wood,  Nuisances,  §  777;  Wente  v. 
Commonwealth  Fuel  Co.  232  111,  526, 
83  N.  E.  1049;  Bispham,  Eq.  492;  Com. 
ex  rel.  Tyrone  v.  Stevens,  178  Pa.  545, 
36  Atl.  166;  Adams,  Eq.  §  211;  United 
States  V.  Luce,  141  Fed.  418 ;  Wahle  v. 
Beinbach,  76  111.  324. 

Courts  have  power  by  injunction  to 
restrain  the  establishment  of  threat- 
ened nuisances. 

Joyce,  Nuisances,  §  419;  Wier's  Ap- 
peal, 74  Pa.  230;  Czarniecki  v.  Boll- 
man,  9  Sadler  (Pa.)  32,  11  Atl.  660. 

Brown^  J.»  delivered  the  opinion  of 
the  court : 

The  injunction  appealed  from  fol- 
lowed findings  by  the  court  below 
that  the  defendants  were  about'  to 
engage  in  the  horse  and  cattle  busi- 
ness in  an  exclusiveibr  residential 
section  of  the  borough  of  Carlisle^ 
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but  not  yet  compactly  built  up ;  that 
for  the  purpose  of  doinsr  so  they  had 
erected  on  a  lot  owned  by  them  a 
fihed  140  feet  in  length  and  14  feet 
wide,  and  were  about  to  build  a  bam 
in  connection  with  it  60  feet  long 
and  40  feet  wide;  that  the  capacity 
of  the  proposed  stockyard  would  be 
for  from  forty  to  fifty  head  of  cat- 
tle and  for  from  thirty  to  thirty- 
five  head  of  horses ;  that  the  defend- 
ants proposed  to  deal  in  western  cat- 
tle and  horses,  to  be  ddivered  to 
them  by  rail,  and  such  delivery 
would  necessitate  a  practically  con- 
stant driving  of  both  cattle  and 
horses  in  and  out  of  the  yard  and 
over  the  public  streets  of  the  bor- 
ough; that  they  proposed  to  oc- 
casionally hold  public  sales  of  cattle 
and  horses  on  their  premises  and  to 
exhibit  and  sell  them  on  Graham 
street,  on  which  their  yard  fronted ; 
that  the  operation  of  the  yard  as 
proposed  by  the  defendants  would 
result  in  the  breeding  of  great 
quantities  of  flies,  would  engender 
noxious  odors  and  occasion  disturb- 
ance and  noise,  would  render  the 
enjoyment  of  the  plaintiffs'  prop- 
erty uncomfortable,  and  be  detri- 
mental to  their  health ;  that  the  use 
of  their  property  by  the  defendants 
for  the  large  business  which  they 
proposed  to  carry  on  in  the  sale  and 
exchange  of  cattle  and  horses  was 
an  unreasonable  use  of  it,  and  it  was 
selected  by  them  for  the  purpose  of 
carrying  on  their  business  for  the 
sole  reason  that  it  was  near  their 
residences,  and  their  business  could, 
therefore,  be  more  conveniently  con- 
ducted by  them  at  that  point.  The 
argument  of  counsel  for  appellants, 
in  pressing  for  a  reversal  of  the  de- 
cree, is  largely  directed  to  an  effort 
to  show  that  the  foregoing  facts 
ought  not  to  have  been  found.  After 
a  review  of  all  the  testimony,  we 
have  not  been  convinced  that  error 
was  committed  in  any  of  the  find- 
ings complained  of.  There  was  tes- 
timony in  support  of  all  of  them, 
and  it  was  for  the  court  below  to 
weigh  the  evidence  and  to  determine 
what  facts  had  been  established  by 
it.    This  the  learned  trial  judge  did. 


and  his  eighteenth  finding  of  fact  is 
that  he  had  arrived  ''at  the  clear 
and  certain  conclusion,  from  all  the 
evidence  in  the  case,  that  the  opera- 
tion of  the  proposed  yard  would 
work  irreparable  injury  to  the  com- 
plainants by  rendering  their  homes 
uncomfortable  and  endangering 
their  health." 

The  second  complaint  of  the  ap- 
pellants is  that  the  injunction  was 
issued  before  the  existence  of  a 
nuisance  maintained  by  them  had 
been  established  as  a  fact  by  a  trial 
at  law.  At  the  time  the  bill  was 
filed  no  injury  had  been  sustained 
by  the  appellees.  Nothing  had  been 
done  by  the  appellants  for  which  an 
action  at  law  could  have  been 
brought.  Actual  irreparable  dam- 
ages, actual  depreciation  of  prop- 
erty, did  not  exist.  It  was  to  pre- 
vent these  consequences  and  the 
perpetration  of  a  wrong,  for  which 
no  adequate  remedy  existed  at  law, 
that  this  proceeding  was  properly 
instituted.  Wier's  Appeal,  74  Pa. 
230 ;  Joyce,  Nuisances,  §  419 ;  High, 
Inj.  3d  ed.  §  23.  To  sustain  the 
appellants'  contention  would  be  to 
disallow  the  remedy  of  injunction  in 
cases  where  a  nuisance  had  not  al- 
ready been  set  up,  but  is  merely 
threatened.  While  it  is  true  that 
an  injunction  will  not  issue  to  allay 
mere  fears  and  apprehension,  never- 
theless, if  it  be  ,.,„etio— 
shown  that  there  is  avamat 
reasonable  and  just  ""*»***•• 
ground  to  apprehend  the  establish- 
ment of  a  nuisance,  threatened  by 
a  defendant  and  which  he  has  power^ 
to  commit,  and  it  is  reasonably  cer- 
tain that  the  health  and  comfort  of 
those  complaining  will  be  impaired 
by  the  threatened  act,  the  writ  will 
go  out.  No  remedy  in  an  action  at 
law  would  be  adequate  in  such  a 
case.  To  hold  that  such  a  nuisance 
as  the  court  below  found  would  fol- 
low from  what  the  appellants  pro- 
posed to  do  could  not  be  prevented 
in  advance  of  its  actual  existence 

would  be  but  little  «^,»t^rt 
better  than  a  mock-  tbreatene* 
ery    of    justice    to  "»*— ^• 
those  to  be  affected  by  it.    Wahk 


BCKELS  V. 

(£5e  Pa.  647, 

y.  Heinbach,  76  HI.  322.  ''The  rea- 
sons for  preventing  a  prospective 
mischief  are  at  least  as  cogent  as 
those  for  abating  a  present  one.  In 
the  latter  instance  the  courts  act. 
more  readily  because  they  are  sure 
of  their  ground.  The  evil  is  visible* 
But  the  call  for  protection  against 
tn  apprehended  injury,  reasonably 
certain  to  befall,  is  as  imperative  as 
that  for  relief  from  one  now  felt. 
Nor  is  the  complainant  required  to 
wait  until  some  harm  has  been  ex- 
perienced or  to  show  with  absolute 
certainty  it  will  occur.  One  require- 
ment would  make  the  remedy  large- 
ly useless  and  the  other  impractica- 
ble. Miley  v.  O'Heam,  13  Ky.  L. 
Rep.  834,  18  S.  W.  529.  While  per- 
haps proof  that  it  is  inevitable  or 
will  necessarily  ensue  may  be  prop- 
erly demanded  when  nothing  more 
than  discomfort  is  anticipated,  when 
danger  to  health  or  life  is  threat- 
ened, a  reasonable  certainty  is 
enough.  Wood,  Nuisances,  §  100.  A 
party  does  not  have  to  stand  by  un« 
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til  his  family  have  sickened  or  died.'^ 
Holke  V.  Herman,  87  Mo.  App.  125. 
The  assignments  of  error  are 
overruled,  and  the  decree  is  af- 
firmed,  at  appellants'  costs. 


noTE. 

The  reported  case  (Eckels  v.  Weib- 
LEY,  ante,  739)  illustrates  well  the  rule 
that  where  acts  threatened  or  in  prog- 
ress will,  if  continued,  inevitably  re- 
sult in  a  nuisance  justifying  relief,  the 
court  may  interfere  in  advance  and 
restrain  the  consummation  of  the  nui- 
sance. In  the  class  of  decisions  which 
the  Eckels  Case  represents,  the  courts 
have  been  cautious  in  interfering  in 
advance,  applying  the  rule  generally 
that  equity  will  not  interfere  where 
the  nuisance  is  contingent  and  de- 
pends on  the  manner  of  operation  or 
use  of  the  premises.  For  a  full  dis- 
cussion of  the  question  of  the  right 
to  enjoin  the  threatened  or  anticipated 
nuisance,  see  post,  749. 


^'- 


ALA  R.  PHIPPS  et  al.,  Appts., 

V. 

ROGUE  RIVER  VALLEY  CANAL  COMPANY,  Respt 

Oregon  Supreme  Couri  (DepU  No,  l)^AprU  IS,  t91&* 

(80  Or.  175,  156  Pac.  794.) 

Injunction  —  condemnation  for  irrigation  ditch  —  nuisance. 

1.  The  condemnation  of  a  right  of  way  for  an  open  Irrigation  ditch  to 
take  the  water  from  a  sewage  polluted  stream  will  be  enjoined  if  its  use 
will  result  in  a  foul  and  noisome  condition  of  the  ditch  inimical  to  health 
at  times  of  low  water,  although  the  intention  is  to  take  the  water  from  the 
stream  only  at  times.of  flood,  when  the  sewage  is  rendered  innocuous  by 
the  volume  of  the  water. 

[See  note  on  this  qvsstion  beginning  on  page  749.] 

—  against  irrefiarable  injury. 

8.  An   irreparable  injury   which   a 
court  of  equity  will  enjoin  includes 


—  against  threatened  nuisance. 

2.  A  mere  tendency  to  injury  is  not 
sufficient  to  warrant  an  injunction 
against  an  alleged  nuisance,  but  there 
must  be  something  actually  appreci- 
able which  of  itself  arrests  the  atten- 
tion, and  rests  not  merely  in  theory, 
but  strikes  the  common  sense  of  the 
ordinary  citizen. 

[See  20  R.  C.  L.  478.] 


that  degree  of  wrongs  of  a  repeated 
and  continuing  kind  which  produce 
hurt,  inconvenience,  or  damage  that 
can  be  estimated  only  by  conjecture, 
and  not  by  any  accurate  standard  of 
measurement. 

[See  14  R.  C.  L.  846.] 
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Appeal  by  cross  complainants  from  a  decree  of  the  Circuit  Court  for 
Jackson  County  dismissing  their  cross  bill  filed  to  enjoin  the  maintenance 
of  actions  by  defendant  to  condemn  a  right  of  way  for  an  irrigation  ditch 
across  certain  tracts  of  land  owned  by  cross  complainants.    Modified. 


Statement  by  Moore,  Ch.  J. : 
The  Rogue  River  Valley  Canal 
Company,  a  corporation,  com- 
menced actions  in  the  circuit  court 
of  the  state  of  Oregon  for  Jackson 
county,  against  Ala  R.  Phipps  and 
her  sons  and  daughters,  to  condemn 
a  right  of  way  for  an  irrigating 
ditch  across  tracts  of  land  owned  by 
them  in  severalty  in  the  northwest 
part  of  the  city  of  Medford.  The 
defendants  in  that  action,  having 
filed  answers  therein,  also  as  plain- 
tiffs instituted  this  suit  in  equity,  in 
the  nature  of  a  cross  bill,  to  enjoin 
the  maintenance  of  such  actions. 
The  latter  cause,  being  at  issue,  was 
tried,  and  from  the  testimony  taken 
the  court  made  findings  of  fact,  inter 
alia,  that  the  contemplated  ditch, 
when  constructed  and  used  at  the 
time  and  in  the  manner  intended, 
would  not  constitute  a  nuisance,  and 
thereupon  dismissed  the  suit,  from 
which  decree  the  plaintiffs  appeal. 

Mr.  W.  E.  Phippsy  for  appellants : 
;;    The  proposed  ditch  was  a  nuisance. 

Joyce,  Nuisances,  §  2;  Wessinger  v. 
Mische,  71  Or.  239,  142  Pac.  612; 
Garaduc  ▼.  Schanen-Blair  Co.  66  Or. 
313,  133  Pac.  636;  Bernard  v.  Willam- 
ette Box  &  Lumber  Co.  64  Or.  228,  129 
Pac.  1039;  Baines  v.  Marshfield  & 
Suburban  R.  Co.  62  Or.  510,  124  Pac. 
672;  Bourne  v.  Wilson-Case  Lumber 
Co.  58  Or.  48,  113  Pac.  52,  Ann.  Cas. 
1918A,  245;  Ulmen  v.  Mt.  Angel,  57  Or. 
647,  36  L.R.A.(N.S.)  140, 112  Pac.  529; 
Kane  v.  Littlefield,  48  Or.  303,  86  Pac. 
544;  Blagen  v.  Smith,  34  Or.  394,  44 
L.R.A.  622,  56  Pac.  292;  Fleischner  v. 
Citizens'  Real  Estate  &  Invest.  Co.  25 
Or.  119,  35  Pac.  174. 

The  ditch,  if  constructed,  will  .men- 
ace the  health  of  the  plaintiffs  and 
community,  and  become  a  nuisance  by 
reason  of  irreparable  injury  and  dam- 
age to  plaintiffs'  property. 

29  Cyc.  1224 ;  Bernard  v.  Willamette 
Box  &  Lumber  Co.  64  Or.  225,  129  Pac. 
1089;  Parrish  v.  Stephens,  1  Or,  74; 
Wood,  Nuisances,  22,  27;  Denver  v. 
Mullen,  7  Colo.  846,  3  Pac.  693 ;  Acme 
Fertilizer  Co.  v.  State,  34  Ind.  App. 
346,  107  Am.  St.  Rep.  210,  72  N.  E. 


•1087;  People  v.  Pelton,  36  App.  Div. 
450,  55  N.  Y.  Supp.  815,  159  N.  Y.  537, 
63  N.  E.  1129;  State  v.  Rankin,  3  S.  C. 
438,  16  Am.  Rep.  737;  Atty.  Gen.  v. 
Jamaica  Pond  Aqueduct  Corp.  133 
Mass.  361;  Butterfoss  v.  State,  40  N. 
J.  Eq.  329;  State  v.  Portland,  74  Me. 
268,  43  Am.  Rep.  586;  Lead  v.  Inch, 
116  Minn.  467,  39  L.R.A.(N.S.)    234, 

134  N.  W.  218,  Ann.  Cas.  1913B»  891; 
Baltimore  v,  Fairfield  Improv.  Co.  87 
Md.  852,  40  L.R.A.  494,  67  Am,  St.  Rep. 
844,  39  Atl.  1081 ;  Sloss-Sheffield  Steel 
&  L  Co.  V.  Johnson,  147  Ala.  384,  8 
L.R.A.(N.S.)  226,  119  Am.  St.  Rep.  91, 

41  So.  907,  11  Ann.  Cas.  285;  Tilly  v. 
Mitchell  &  L.  Co.  120  Wis.  1,  105  Am. 
St  Rep.  1007,  98  N.  W.  969;  Long  v. 
Wilson,  119  Iowa,  267,  60  L.R.A.  720, 
97  Am.  St.  Rep.  315,  93  N.  W.  282; 
Texarkana  v.  Leach,  66  Aric  40,  74  Am. 
St.  Rep.  68,  48  S.  W.  807;  Melker  v. 
New  York,  190  N.  Y.  481,  16  LuRJL 
(N.S.)  621,  83  N.  E.  566,  13  Ann.  Ca& 
644. 

The  fact  that  the  defendant  has  con- 
demnation actions  pending  agrainst 
plaintiffs  renders  it  no  less  amenable 
to  the  process  of  injunction,  for  the 
injury  sought  to  be  done  is  irreparable 
and  cannot  be  compensated  in  dam- 
ages. 

Baines  v.  Marshfield  &  Suburban  R. 
Co.  62  Or.  510,  124  Pac.  672;  Baltimore 
v.  Fairfield  Improv.  Co.  87  Md.  352,  40 
L.R.A.  226,  67  Am.  St.  Rep.  344,  41  So. 
907,  11  Ann.  Cas.  285;  Baltimore  &  P. 
R.  Co.  V.  Fifth  Baptist  Church,  108  U. 
S.  317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep. 
719;  Micelli  v.  Andrus,  61  Or.  78,  120 
Pac.  737;  Union  Power  Co.  v.  Lichty, 

42  Or.  563,  71  Pac.  1044;  Blagen  v. 
Smith,  34  Or.  394,  44  LJIJV..  622,  66 
Pac.  292;  Kane  v.  Littlefield,  48  Or. 
303,  86  Pac-  544 ;  Oregon- Washington 
R.  &  Nav.  Co.  y,  Castner,  66  Or.  581, 

135  Pac.  174;  Mendenhall  v.  Harris- 
burg  Water  Power  Co.  27  Or.  43,  39 
Pac.  399;  Smith  v.  Gardner,  12  Or. 
221,  53  Am,  Rep.  342,  6  Pac.  771 ;  Esson 
V.  Wattier,  26  Or.  10,  34  Pac.  756; 
Luhrs  V.  Sturtevant,  10  Or.  171 ;  Oliver 
V.  Klamath  Lake  Nav.  Co.  54  Or.  95, 
102  Pac.  786;  Schneider  v.  Brown,  85 
Cal.  205,  24  Pac.  715, 

The  proposed  diversion  works  and 
ditch  were  both  a  public  and  private 
nuisance. 
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Richards  ▼•  Dao8:liert3r,  188  Ala.  569, 
31  So.  984;  Wood,  Nuisanees,  22,  27; 
Denver  y.  Mullen^,  7  Colo.  845,  3  Pac. 
693;  Acme  Fertilizer  Co.  v.  State,  34 
Ind.  346,  107  Am.  St.  Rep.  190,  72  N. 
E.  1037 ;  People  v.  Pelton,  36  App.  Div. 
450,  65  N.  Y.  Supp.  815,  159  N.  Y.  537, 
53  N.  E.  1129;  State  v.  Rankin,  3  S.  C. 
438,  16  Am.  Rep.  787;  Atty.  Gen.  v. 
Jamaica  Pond  Aqueduct  Corp.  183 
Mass.  861;  Butterfoss  v.  State,  40  N. 
J.  £q.  829;  State  v.  Portland,  74  Me. 
268,  48  Am.  Rep.  586;  Lead  v.  Inch, 
116  Minn.  467, 39  L.R.A.  (N.S.)  234, 134 
N.  W.  218,  Ann.  Cas.  1913B,  891 ;  Sloss- 
Sheffield  Steel  &  L  Co.  v.  Johnson,  147 
Ala.  384,  8  L.R.A.(N.S.)  226,  119  Am. 
St  Rep.  91,  41  So.  907,  11  Ann.  Cas. 
285;  Joyce,  Nuisances,  §  483. 

Plaintiffs  are  entitled  to  the  pre* 
sumption  that  all  of  the  material  acts 
alleged  in  the  complaint  were  and  are 
threatened  to  be  committed  by  the  de- 
fendant. 

Thayer  v.  Buchanan,  46  Or.  106,  79 
Pac.  843;  Blackburn  v.  Lewis,  45  Or. 
422,  77  Pac.  746;  Kaston  nr.  Storey,  47 
Or.  150,  114  Am.  St.  Rep.  912,  80  Pac. 
217 ;  Boothe  v.  Farmers'  Nat.  Bank,  47 
Or.  299,  83  Pac.  785;  Jennings  v,  Or- 
egon Land  Co.  48  Or.  287,  86  Pac.  367 ; 
1  Estes,  PI.  4th  ed.  §  192;  1  Greenl.  Ev. 
14th  ed.  §  67,  p.  97 ;  22  Cyc.  933. 

Messrs.  Nc^  &  Mealey  for  respond- 
ent. 

Moore,  Ch.  J.,  deHvered  the  opin- 
ion of  the  court: 

The  evidence  shows  that  Bear 
creek,  a  non-navigable  stream  from 
which  the  defendant's  proposed  ir-» 
rigating  ditch  is  designed  to  divert 
water,  flows  northerly  through 
Jackson  county.  This  stream  re- 
ceives Hie  sewage  of  Ashland,  Tal- 
ent, Phoenix,  and  Medford,  and  the 
street  litter  and  compost  of  the  lat- 
ter city  also  are  discharged  by 
storm  sewers  into  the  creek.  The 
rains  and  melting  snow  on  the 
mountains  keep  up  quite  a  volimie 
of  water  in  Bear  creek  until  the 
warm  weather  dries  up  that  stream 
in  most  places,  leaving,  however, 
pools  of  stagnant  water  and  sand 
and  gravel  bars,  which  places,  by 
reason  of  the  heat,  cause  the  sew- 
age and  foul  matter  cast  into  the 
stream  to  become  very  offensive. 
The  water  in  the  creek  usually  be- 
comes low  in  June  of  each  year,  and 


continues  in  that  condition  until 
about  September,  when  the  drought 
is  broken.  The  defendant  owns  a 
series  of  ditches,  which  take  water 
from  Fish  lake,  Four  Mile  lake,  and 
the  surplus  from  the  north  and 
south  forks  of  Little  Butte  creek 
and  from  Antelope  creek.  From 
these  streams  a  sufficient  quantity  of 
water  cannot  always  be  obtained 
properly  to  irrigate  about  70,000 
acres  of  arable  land  which  lie  under 
the  ditches  mentioned.  In  order  to 
augment  the  supply  the  defendant 
secured  from  the  state  engineer  per- 
mission to  divert  from  Bear  creek 
the  surplus  water  after  the  measure 
of  lower  prior  appropriators  on  that 
stream  had  been  satisfied.  There- 
upon a  survey  aiid  plat  were  made 
of  the  proposed  supplemental  ditch ; 
the  point  of  diversion  being  located 
on  Mrs.  Phipps^s  land  and  thence 
crossing  northwesterly  the  premises 
of  the  other  plaintiffs.  As  no  agree- 
ment could  be  reached  as  to  the  com- 
pensation which  should  be  paid  for 
the  easement  demanded,  actions  at 
law  to  condemb  the  right  of  way 
were  instituted  by  the  defendant. 
In  order  to  prevent  the  maint^iance 
of  such  actions  at  law,  this  suit  in 
equity  was  instituted,  terminating 
in  a  decree  as  hereinbefore  stated. 
It  is  contended  by  appellants^ 
counsel  that  to  permit  the  filtity 
water  from  Bear  creek  to  flow  in  an 
open  ditch  across  the  plaintiffs' 
premises  will  at  all  times  create 
such  a  stench  as  to  render  the  at- 
mosphere impure,  producing  sick- 
ness, and  causing  the  contemplated 
diversion  to  become  a  nuisance,  and, 
such  being  the  case,  an  error  was 
committed  in  dismissing  the  suit. 
Such  anticipated  consequences  are 
denied  by  defendant's  counsel,  who 
maintain  that  the  intended  diver- 
sion will  be  undertaken  only  when 
the  water  flowing  in  the  creek  is  at 
a  high  stage,  thereby  carrying  off 
through  the  ditch  the  sewage,  which 
will  be  rendered  innoxious  by  the 
then  volume  of  the  current ;  that  the 
plaintiffs'  apprehension  of  injury 
id  not  sulScient  to  authorize  equita- 
ble interventicm,  and,  this  being  so, 
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no  error  was  committed  as  alleged. 
One  of  the  cases  relied  upon  by  de- 
fendant's counsel  to  support  the 
legal  principle  last  asserted  is  Es- 
son  V.  Wattier,  25  Or.  10,  34  Pac. 
766,  where  it  was  ruled  that  in  order 
to  justify  a  court  of  equity  in  inter- 
fering by  injunction  to  abate  a  nui- 
sance, the  thing  that  unlawfully 
worketh  hurt,  inconvenience,  or 
damage  must  be  an  actual  existing 
offense,  and  not  merely  apprehend- 
ed. In  that  case  it  was  insisted  that 
by  erecting  in  a  stream  a  dam  the 
water  thus  to  be  impounded  would 
become  foul,  stagnant,  and  un- 
healthy, thereby  impregnating  the 
atmosphere  with  malaria,  which 
noxious  exhalation  would  render 
the  plaintiff  and  his  family  liable  to 
sicloiess.  The  dam  so  referred  to 
had  not  been  completed  when  that 
suit  was  commenced,  and  whether 
or  not  the  consequences  supposed 
would  necessarily  result  was  only 
problematical. 

Where,  however,  it  appears  from 
the  evidence  that  water  confined  by 
a  dam  has  produced  malaria  caus- 
ing illness,  a  court  of  equity  will  in- 
tervene to  prevent  a  continuance  of 
the  injury.  Richards  v.  Daugherty, 
183  Ala.  569,  31  So.  934.  In  that 
case  it  was  decided  that  where  the 
erection  of  dams,  which  affect  the 
natural  flow  of  a  running  stream,  re- 
sults in  injury  to  the  health  of  per- 
sons living  in  the  vicinity,  such 
obstruction  constitutes  a  nuisance 
and  may  be  abated  by  a  suit  in 
equity  by  a  person  the  health  of 
whose  family  is  injured  thereby, 
without  waiting  the  trial  of  the  is- 
sue of  nuisance  vel  non  by  an  action 
at  law.  "It  is  difficult,''  says  a  text- 
writer,  "to  define  just  what  degree 
of  injurious  influence  must  be 
reached  in  order  to  warrant  the 
court  in  determining  what  circum- 
stances constitute  a  nuisance.     A 

mere  tending  to 
injury  is  not  suffi- 
cient ;  there  must 
be  something  actu- 
ally appreciable, 
which  of '  itself  arrests  the  atten- 
tion, that  rests  not  merely  in  theory. 


Injunetion-.- 
condemnatlon 
for  Irrigation 
ditch— 
nuisance. 


but  strikes  the  common  sense  of  the 
ordinary  citizen.  The  determina- 
tion, however,  of  the  question  rests 
in  sound  judgment  and  depends 
upon  common  sense  in  each  case. 

.  .  If  property  cannot  be  en- 
joyed unless  the  health  is  endan- 
gered thereby,  a  nuisance  exists.  It 
is  not  necessary,  however,  in  order 
to  constitute  a  nuisance,  that  the 
annoyance  should  be  of  such  a  char- 
acter as  to  endanger  the  health  of  a 
person  or  persons,  or  of  the  neigh- 
borhood; the  act  need  not  be  posi- 
tively unhealthy.  It  is  sufficient  if 
it  occasions  that  which  is  offensive 
to  the  senses,  and  that  it  in  any  way 
renders  the  enjosrment  of  life  and 
property  uncomfortable,  or  that  it 
prevents  its  enjoyment  in  as  full 
and  ample  a  manner  as  before,  that 
it  invades  or  violates  a  vested  right 
and  materially  interferes  with  the 
ordinary  comfort  of  human  exists 
ence  or  renders  one's  dwelling  house 
unfit  for  habitation;  and  if  the  en- 
jo3mient  of  life  and  property  has 
been  so  rendered  uncomfortable,  it 
is  not  indispensable  to  sustain  a 
right  of  action  that  one  should,  by 
the  annoyance  or  alleged  nuisance^ 
have  been  driven  from  his  dwelling 
or  habitation.  So  even  that  which 
causes  a  well-founded,  reasonable 
apprehension  of  damage  may  be  a 
nuisance."  Joyce,  Nuisances,  §  19. 
To  the  same  effect  see  the  first  head- 
note  to  the  case  of  Melker  v.  New 
York,  190  N.  Y.  481,  16  L.R.A. 
(N.S.)  621,  83  N.  E.  565,  13  Ann. 
Gas.  544.  A  danger  which  is  ap- 
parent and  real,  as  distinguished 
from  an  imaginary  fear  of  injury, 
from  an  alleged  nuisance,  may  war- 
rant equitable  relief.  Cheatham  v. 
Shearon,  1  Swan,  213,  55  Am.  Dec. 
734. 

An  excerpt  from  the  brief  of 
plaintiffs'  counsel  is,  in  our  opinion, 
fully  justified,  and  reads:  "The 
testimony  herein  of  four  phsrsicians 
is  to  the  effect  that  the  ditch,  if  con- 
structed, will  menace  the  health  of 
the  plaintiffs  and  community,  and 
fourteen  other  witnesses  assert  it 
will  be  a  nuisance  by  reason  of  ir- 
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reparable  injury  and  damage  to 
plaintiffs'  property/' 

The  infliction  of  ^'irreparable  in- 
jury," such  as  a  court  of  equity  will 
enjoin,  includes  also  that  degree  of 
wrongs  of  a  repeated  or  continuing 

kind  which  produce 
hurt,  inconvenience, 
or  damage  that  can 
be  estimated  only  by  conjecture,  and 
not  by  any  accurate  standard  of 
measurement.  29  Cyc.  1224;  Ber- 
nard V.  Willamette  Box  &  Lumber 
Co.  64  Or.  225, 129  Pac.  1039. 

Most  of  plaintiffs'  witnesses,  who 
on  direct  examination  had  testified 
as  to  the  offensive  odor  emanating 
from  the  pools  and  bars  to  be  found 
in  Bear  creek  in  the  dry  season,  ad- 
mitted on  cross-examination  that 
when  the  water  in  that  stream  was 
high  they  had  not  perceived  such 
stench.  Dave  Phipps,  one  of  the 
plaintiffs,  however,  who  had  lived 
near  that  stream  many  years,  and 
<;vidently  had  a  better  opportunity 
than  any  other  witness  of  observing 
the  disgusting  odor,  testified  that 
during  the  summers  he  was  obliged 
to  go  to  the  mountains  to  avoid  the 
prevailing  foul  atmosphere. 

He  was  asked :  You  have  worked 
a  great  deal  in  and  around  Bear 
creek  there,  haven't  you  ? 

He  answered:  Yes,  sir. 

Q.  You  have  been  marketing  sand 
and  gravel,  have  you? 

A.  Yes,  sir. 

Q.  You  may  tell  the  court  wheth- 
er or  not  the  water  of  Bear  creek 
is  foul  and  offensive  at  ^1  times  of 
the  year. 

A.  Well,  I  won't  let  my  cow  drink 
out  of  it  for  milk  for  my  own  use. 

Q.  That  did  not  answer  the  ques- 
tion. I  want  to  know  whether  it 
is  foul  and  offensive  at  all  times  of 
the  year. 

A.  I  think  so. 

Q.  When  were  you  down  in  there 
getting  gravel  the  last  time? 

A.  Last  Saturday  [referring  to 
the  week  preceding  February  1, 
1915^  when  the  trial  of  this  cause 
-was  commenced] . 

Q.  And  what  was  the  nature  of 
Bear  creek  at  that  time  and  in  this 


sand  and  gravel  that  you  got  out 
of  there? 

A.  Why,  the  odor  is  so  bad  it  is 
pretty  hard  for  a  fellow  to  stay  to 
shovel  on  a  load  where  I  was  load- 
ing. 

This  testimony  is  not  contradict- 
ed in  any  manner,  except  by  the 
cross-examination  of  the  witnesses, 
to  which  reference  has  been  made. 
Though  the  contemplated  open 
ditch  may  be  used  by  the  defendant 
only  during  the  high  water  in  the 
stream,  when  the  volume  recedes 
there  will  be  found  on  the.  bottom 
and  sides  of  the  artificial  conduit 
an  accumulation  of  filth  which,  be- 
ing exposed  to  the  summer  heat, 
must  necessarily  cause  an  offensive 
scent,  not  merely  to  be  apprehended, 
but  certainly  to  be  ^^^^^^t 
expected,  thereby  irrep«r«bie 
creating  an  intoler-  *"^'"^- 
able  nuisance,  the  maintenance  of 
which  a  court  of  equity  will  enjoin 
in  the  proposed  manner  of  the  use. 

The  defendant  will  therefore  be 
restrained  from  prosecuting  its 
actions  at  law  against  the  several 
plaintiffs,  except  on  condition  of 
conducting  the  water  in  suitable  and 
Eafe  pipes  from  the  proposed  intake 
on  Bear  creek  to  the  ditch  into 
which  the  water  is  to  be  discharged. 
In  order  to  insure  a  faithful  com- 
pliance with  this  requirement,  it  is 
ordered  that  the  defendant  give  to 
the  plaintiffs  a  good  and  sufiicient 
bond,  executed  by  some  reputable 
bonding  company,  in  the  sum  of 
?  12,000,  the  prooable  cost  of  put- 
ting in  such  pipes,  the  bond  to  be 
approved  by  the  court  and  to  serve 
as  indemnity,  in  addition  to  the  sev- 
eral sums  to  be  awarded  the  plain- 
tiffs in  the  condemnation  actions. 
When  the  ditch  is  thus  completed  to 
the  satisfaction  of  the  court,  the 
specified  bond  may  be  canceled  upon 
the  substitution  of  another  like 
bond,  executed  in  the  same  manner, 
for  the  sum  of  $2,000,  and  condi- 
tioned for  the  maintenance  of  the 
conduit,  as  here  indicated,  without 
further  damages  to  the  plaintiffs, 
or  to  any  of  them. 

The  decree  appealed  from  will  be 
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modified,  and  one  entered  here  in 
accordance  with  the  view  hereinbe- 
fore expressed. 

Benson,    Bumett,   and    McBride, 
JJ.,  concur. 


HOTE. 

The  reported  case  (Phipps  v.  Rogue 
River  Valley  Canal  Co.  ante,  741)  is 
in  hne  with  many  cases  holding  that 


a  court  of  equity  may  enjoin  a 
threatened  or  anticipated  nuisance 
where  it  clearly  appears  that  a  nui- 
sance will  necessarily  result  from  the 
contemplated  act  or  thing  which  it  is 
sought  to  enjoin.  And  the  courts  have 
more  readily  interfered  in  cases  where 
injury  to  health  was  threatened,  as  in 
the  Phipps  Case,  than  where  the  pro- 
spective injury  was  only  to  property. 
For  a  discussion  of  the  question  of 
injunction  to  restrain  a  threatened  or 
anticipated  nuisance,  see  post,  74^. 


HAMILTON  CORPORATION,  Appt, 

v.. 

ELLA  S.  M,  JULIAN  et  al. 

Maryland  Court  of  Appeals^  June  26 1  1917m 
(180  Md.  597,  101  Atl.  558.) 

Injunction  -^  against  threatened  bowling  alley. 

1.  One  residing  in  a  residence  district  of  a  municipality  may  enjoin  the 
threatened  erection  of  a  bowling  alley  and  moving  picture  theater  adjoin- 
ing his  residence  if  the  act  complained  of  will,  in  the  judgment  of  reason- 
able men,  be  naturally  productive  of  actual  physical  discomfort  to  persons 
of  ordinary  sensibilities  and  of  ordinary  tastes  and  habits,  and,  in  view 
of  all  the  circumstances  of  the  case,  will  be  in  derogation  of  the  rights  of 
the  complainant. 

[See  note  on  this  question  beginning  on  page  749.] 

—  against  threatened,  nuisance. 

2.  An  injunction  lies  to  prevent  ture  theaters,  while  not  nuisances  per 
threatened  acts  the  completion  of  se,  may  become  so  when  they  create  a 
which  will  plainly  result  in  a  grievous  disturbance  to  the  serious  annoyance 
nuisance.  and  physical  discomfort  of  persons  of 

[See  20  R.  C.  L.  478.]  ordinary    sensibilities    living   in   the 

Nuisance  —  bowling  alley  as.  neighborhood. 

3.  Bowling  alleys  and  moving  pic-         [See  20  R.  G.  L.  418.] 


Appeal  by  defendant  from  an  order  of  the  Circuit  Court  for  Baltimore 
County  (Duncan,  J.)  overrulirtg  its  demurrer  to  a  bill  filed  to  enjoin  the 
erection  and  maintenance  of  a  bowling  alley  and  a  moving  picture  theater 
building  upon  its  lot.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  R  Gontrum,  Henry  B.     chael,  38  Md.  123,  17  Am.  Hep.  516; 


Mann,  and  John  S.  Biddison  for  appel- 
lant. 

Messrs.  C.  M.  Armstrong  and  J.  El- 
mer Weisheit,  for  appellees : 

A  prospective  nuisance  may  be  en- 
joined. 

Hendrickson  v.  Standard  Oil  Co.  126 
Md.  577,  95  Atl.  153;  Adams  v.  Mi- 


Wafren  Mfg.  Co.  v.  Baltimore,  119  Md. 
188,  86  Atl.  502;  5  Pom.  Eq.  Jur.  3d 
ed.  §  524,  p.  890 ;  Miley  v.  A'Heam,  IS 
Ky.  L.  Rep.  834,  18  S.  W.  529. 

Location  where  it  necessarily  works 
injury,  of  a  thing  lawful  in  itsdf,  may 
make  it  a  nuisance. 

Ladies'  Decorative  Art  Club's  Ap- 
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peal,  10  Sadler  (Pa.)  150,  ^  W.  N.  a 
75,  13  Atl.  639;  21  Am.  &  Eng.  Enc 
Law,  690,  696;  29  Cyc.  1164;  St.  Hel- 
en's Smelting  Go.  v.  Tipping,  11  H.  L. 
Cas.  642, 11  Eng.  Reprint,  642,  35  L.  J. 
Q.  B.  N.  S.  66,  11  Jur.  N.  S.  785,  12  L. 
T.  N.  S.  776,  18  Week.  Rep.  1083,  25 
Eng.  Rul.  Cas.  144,  11  Mor.  Min.  Rep. 
60;  Tuttle  v.  Church,  53  Fed.  426. 

Noise  alone,  if  of  such  a  character 
as  to  be  productive  of  actual  physical 
discomfort  to  a  person  of  ordinary 
sensibility,  may  create  a  nuisance  and 
be  the  subject  of  an  injunction. 

Susquehanna  Fertilizer  Co.  v.  Spang- 
ler,  86  Md.  569,  63  Am.  St  Rep.  533,  39 
Atl.  270;  Dittman  v.  Repp,  50  Md.  522, 
83  Am.  Rep.  325;  Inchbald  v.  Barring- 
ton,  L.  R.  4  Ch.  388,  21  L.  T.  N.  S.  259, 
17  Week.  Rep.  459. 

That  the  establishment  of  the  nui- 
sances objected  to  will  deprive  the 
plaintiffs  of  the  benefit  of  their  prop- 
erty as  a  means  of  support,  by  making 
it  unavailable  as  a  place  of  residence 
for  their  boarders,  is  ground  for  an  in- 
junction. 

Chappell  V.  Funk,  57  Md.  465;  Sus- 
quehanna Fertili2er  Co.  v.  Spangler, 
86  Md.  567,  63  Am.  St.  Rep.  533,  39 
Atl.  270. 

Equity  will  order  that  the  bowling 
alley  building  be  removed.  It  is  not 
susceptible  of  being  used  for  any  oth- 
er purpose.  • 

Cleveland  v.  Citizens'  Gaslight  Co. 
20  N.  J.  Eq.  206;  Wood,  Nuisances, 
§  796;  29  Cyc.  1223. 

Even  if  the  things  complained  of 
constitute  a  public  nuisance,  the  plain- 
tiffs are  entitled  to  an  injunction  upon 
their  allegation  of  special  injury. 

Hendrickson  v.  Standard  Oil  Co.  126 
Md.  585,  95  Atl.  153. 

Brisooe^  J.,  delivered  the  opinion 
of  the  court : 

This  is  a  bill  in  equity  brought  by 
the  appellees  against  the  appellant, 
in  the  circuit  court  for  Baltimore 
county,  for  an  injunction  to  enjoin 
and  restrain  the  defendant  from 
erecting,  maintaining,  and  conduct- 
ing a  bowling  alley  and  a  moving 
picture  theater  building  upon  its  lot 
in  the  village  of  Hamilton,  in  Balti- 
more county.  The  defendant  is  a 
corporation  duly  incorporated  un- 
der the  laws  of  the  state  of  Mary- 
land, and  its  incorporators  reside 
and  own  a  lot  in  the  village  of  Han>- 
ilton,  adjoining  the  plaintiffs'  prop- 


erty. The  plaintiffs  are  also  resi- 
d&xts  of  Hamilton,  and  own  a  lot 
therein,  improved  by  a  dwelling 
house,  which  they  occupy  as  a  home, 
and  where  they  also  conduct  a 
boarding  house  as  a  means  of  liveli- 
hood. The  lot  is  described  as  situ- 
ate on  the  southwesterly  side  of 
Hamilton  avenue,  having  a  frontage 
on  this  avenue  of  about  50  feet, 
and  extending  then  southwesterly, 
with  an  even  width  of  60  feet, 
about  214.2  feet,  and  designated  as 
lot  No.  8  on  the  plat  of  the  land  of 
the  Lauraville  Hall  &  Land  Com- 
pany of  Baltimore  County. 

The  bill  alleges  that  the  village  of 
Hamilton  is  exclusively  a  residential 
suburb  of  Baltimore  city,  and  that 
the  section  of  the  plaintiffs'  resi-, 
dence  is  exclusively  a  residential 
neighborhood,  except  several  places 
of  business  necessaiy  and  suitable 
for  the  accommodation  of  the  resi- 
dents of  the  community,  and  that 
these  by  their  ordinary  and  proper 
use  are  not  calculated  to  interfere 
with  or  impair  the  reasonable  use 
and  enjoyment  of  property  in  the 
neighborhood  by  the  owners  and  oc- 
cupants thereof .  The  bill  then  avers 
that  the  defendant  corporation  is 
erecting  and  constructins:  on  its  lot 
adjoining  the  plaintiffs*  property  a 
building  in  which  they  are  going  to 
conduct  public  bowling  alleys  for 
profit,  that  the  building  is  of  large  di- 
mensions, over  100  feet  in  length  by 
60  feet  in  width,  and  is  within  26 
feet  of  plaintiffs'  dwelling  house, 
that  this  building  is  not  susceptible 
of  any  other  use,  and  that  this  use 
*will  impair  the  reasonable  enjoyment 
of  the  plaintiffs'  property  as  a  resi- 
dence and  a  boarding  house.  The 
bill  further  charges  that  the  defend- 
ant is  also  about  to  erect  and  con- 
struct on  its  lot  another  building 
where  they  will  conduct  a  moving 
picture  theater,  and  this  building 
will  be  within  21  feet  of  plaintiffs' 
dwelling,  and  that  the  uses  to  be 
made  of  both  buildings,  with  the 
noises  incident  to  such  places,  will 
work  a  special  injury  to  the  plain- 
tiffs and  their  property ;  that  both 
the  bowling  alleys  and  theater,  to  be 
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located  and  operated  in  the  manner 
and  way  as  proposed,  will  deprive 
them  of  the  reasonable  use  and  en- 
joyment of  their  property  rights, 
render  it  untenable  as  a  home  for 
themselves,  and  destroy  its  use  and 
benefit  as  a  means  of  support  for 
them,  and  make  it  undesirable  and 
unavailable  as  a  place  of  residence 
for  their  boarders  and  lodgers,  and 
greatly  impair  its  value. 

The  prayer  of  the  bill  is  for  an 
injunction  restraining  and  enjoin- 
ing the  defendant,  the  Hamilton 
corporation,  (1)  from  establishing, 
maintaining,  or  conducting  a  bowl- 
ing alley  or  bowling  alleys,  upon  the 
lot  in  the  village  of  Hamilton,  in  the 
fourteenth  election  district  of  Balti- 
more county,  designated  as  lot  No. 
9  on  said  plat  of  the  Lauraville  Hall 
&  Land  Company  of  Baltimore 
County;  (2)  that  the  defendant  be 
enjoined  from  establishing,  main- 
taining or  conducting,  or  causing  to 
be  established,  maintained,  or  con- 
ducted, upon  the  lot,  a  moving  pic- 
ture theater;  (3)  that  the  defend- 
ant be  commanded  and  required  to 
remove  immediately  the  bowling 
alley  building  now  being  erected  by 
them  upon  the  lot,  and  enjoined 
from  erecting  hereafter  a  bowling 
alley  building  thereon ;  (4)  that  the 
defendant  be  enjoined  from  erect- 
ing or  constructing  on  the  lot  a 
moving  picture  theater  building; 
(5)  and  for  other  and  further  re- 
lief as  their  case  may  require. 

Subsequently  the  case  was  heard 
upon  the  bill  and  a  demurrer  there- 
to, and  from  an  order  of  court, 
passed  on  the  18th  day  of  December, 
1916,  overruling  the  demurrer  to 
the  bill,  with  leave  to  answer,  this 
appeal  has  been  taken. 

The  cause  and  grounds  of  the  de- 
murrer are  stated  to  be:  (1)  That 
the  plaintiffs  have  not  stated  in 
their  bill  such  a  case  as  entitles  them 
to  any  relief  in  equity  against  this 
defendant.  (2)  That  the  allega- 
tions of  the  bill  are  too  general, 
vague,  uncertain,  indefinite,  argu- 
mentative, and  inferential  to  require 
this  defendant  to  answer  the  same. 


or  to  entitle  the  plaintiffs  to  any 
lief  in  the  premises. 

The  object  of  the  bill,  it  will  be 
seen  from  its  recitals,  is  in  sub- 
stance to  enjoin  and  restrain  a  pro- 
spective, probable,  or  threatening 
nuisance,  and  the  single  question 
here  involved  is  whether  its  aver- 
ments of  fact,  as  admitted  by  the 
demurrer  to  be  true,  are  sufficient 
to  entitle  the  plaintiffs  to  the  relief 
sought  by  the  bill.  The  rules  of  law 
controlling  the  rights  of  parties  un- 
der similar  facts  and  circumstances, 
alleged  by  the  bill  in  this  case,  have 
been  settled  by  numerous  decisions 
of  this  court.  In  Adams  v.  Michad, 
38  Md.  123,  17  Am.  Rep.  516,  it  is 
said :  ^The  general  rule  is  that  an 
injunction  will  only  be  granted  to 
restrain  an  actual  existing  nui- 
sance; but  where  it  can  be  plainly 
seen  that  acts  which,  when  complet- 
ed, will  certainly 
constitute  or  result  »-^"«""- 


in  a  grievous  nui-  IfHS**"** 


sance,  or  where  a 
party  threatens  or  begins  to  do,  or 
insists  upon  his  right  to  do,  certain 
acts,  the  court  will  interfere  though 
no  nuisance  may  have  been  actually 
committed,  if  the  circumstances  of 
the  case  enable  the  court  to  form  an 
opinion  as  to  the  illegality  of  the 
acts  complained  of  and  the  irrepar- 
able injury  which  will  ensue."  See 
Dittman  v.  Repp,  50  Md.  516,  33 
Am.  Rep.  326 ;  Chappell  v.  Funk,  57 
Md.  465 ;  Susquehanna  Fertilizer  Co. 
V.  Spangler,  86  Md.  562,  63  Am.  SL 
Rep.  533,  39  Atl.  270 ;  Hendrickson 
V.  Standard  Oil  Co.  126  Md.  578,  95 
Atl.  153 ;  Singer  v.  James,  130  Md. 
382,  100  Atl.  642. 

While  it  is  true  that  bowling 
alleys  and  moving  picture  theaters, 
kept  and  conducted  for  profit,  are 
not  nuisances  per  se,  yet  they  may 
be  and  may  become 
so  in  certain  places,  X^'lHe^^lir'' 
when  they  create  a 
disturbance  to  the  serious  annoy- 
ance and  physical  discomfort  of  per- 
sons of  ordinary  sensibilities  living 
in  the  neighborhood.  29  Cyc.  1154, 
1168,  1183;  Harrison  v.  People,  101 
III.  App.  224 ;  Cleveland  v.  Citizens' 
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Gaslight  Co.  20  N.  J.  Eq.  201 ;  Tuttle 
V.  Church   (C.  C.)    58  Fed.    426; 
Ladies'  Decorative  Art  Club's  Ap- 
peal, 10  Sadler  (Pa.)  160,  22  W.  N. 
C.   75,  18  AtL  589.    In  Miley  v. 
A'Heam,  18  Ky.  L.  Rep.  884,  18  S. 
W.  530,  the  court  held  that  in  simi- 
lar cases  a  party  is  not  required  to 
wait  until  the  injury  is  inflicted. 
The  object  of  the  writ  is  preventive, 
and  it  wards  oflf  the  injury.    The 
case  must  be  a  clear  one ;  but  if  the 
danger  be  probable  and  threatening, 
and  likely  to  ensue,  the  aid  of  the 
court  may  be  invoked.    Broder  v. 
Saillard,  L.  R.  2  Ch.  Div.  692,  45  L. 
J.  Ch.  N.   S.  414,  24  Week.   Rep. 
1011;  Ball  V.  Ray,  L.  R.  8  Ch.  471, 
28  L.  T.  N.  S.  346,  21  Week.  Rep. 
282 ;  Crump  v.  Lambert,  L.  R.  8  Eq. 
409,  15  Week.  Rep.  417 ;  St.  Helen's 
Smelting  Co.  v.  Tipping,  11  H.  L. 
Cas.  642,  11  Eng.  Reprint,  642,  35 
L.  J.  Q.  B.  N.  S.  36,  11  Jur.  N.  S. 
786,  12  L.  T.  N.  S.  776,  13  Week. 
Rep.  1083,  25  Eng.  Rul.  Cas.  144, 
11  Mor.  Min.  Rep.  50. 

In  the  present  case,  the  averments 
of  the  bill  are  sufficient,  if  they  can 
be  sustained  by  the  proper  proof,  to 


warrant  the  granting  of  the  relief 
sought  by  the  bill. 
The  real  question  in  l;:f;\*:V  tb7e«t. 
all  such  cases,  as  Jnt,*.'*''^"** 
stated  by  the  au- 
thorities, is  whether  the  nuisance 
complained  of  will  or  does  produce 
such  a  condition  of  things  as,  in  the 
judgment  of  reasonable  men,  is 
naturally  productive  of  actual  physi- 
cal discomfort  to  persons  of  ordi- 
nary sensibilities  and  of  ordinary 
tastes  and  habits,  and  as,  in  view 
of  the  circumstances  of  the  case, 
is  unreasonable  and  in  deroga- 
tion of  the  rights  of  the  party.  A 
prospective  or  threatening  nuisance 
is  subject  to  the  same  test,  and 
against  which  a  party  would  have  a 
clear  right  to  preventive  relief  in 
equity. 

In  view  of  the  averments  of  the 
bill  in  tills  case,  and  in  the  absence 
of  answer  and  proof,  we  must  hold 
upon  the  authorities  that  the  court 
below  was  entirely  right  in  overrul- 
ing the  demurrer,  and  in  requiring 
the  defendant  to  answer  the  plain- 
tiffs' bill. 

Order  affirmed;  the  appellant  to 
pay  the  costs. 


ANNOTATION. 
Right  to  enjoin  threatened  or  anticipated  mnsance. 


I.  General  principles: 

a.  Rule  stated,  749. 

b.  Defirree  of  certainty,  757. 

e.  Public   inconvenience   and   com- 
parative injury,   758. 

d.  Substantial  and  irreparable  in- 
.    jury,  760. 

e.  Necessity  that  acts  contemplated 

will  create  a  nuisance  per 


1.  In  general,  762. 

2.  Erection  of   structures  not 

nuisances  per  se,  763. 
f.  Pleadings,  765. 
n.  niastrations: 

a.  Amusements.  766. 

b.  Blacksmith  shops,  766* 
c  Cemeteries,  767. 

d.  Cotton  gins,  770. 

/.  General  prineipleB* 
a.  Bules  Miated, 

It  is  well  settled  that  a  coart  of 


II. — continued. 

e.  Dams,  diversion  of  watercourses, 

770. 

f.  Garages  and  automobile  supply 

stations,  771. 

g.  Gas  and  oil,  772. 

h.  Hospitals  and  pesthouses,  773. 
i.  Mills,  factories,  and  warehouses, 

775. 
j.  Powder  magazines,  776. 
k.  Privies,   777. 
1.  Sewage  and  garbage,  777. 
m.  Slaughterhouses,  stockyards  and 

similar  establi^unents,  779. 
n.  Stables,  780. 

o.  Undertaking  establishments,  782. 
p.  Miscellaneous,  782. 

equity  may  enjoin  a  threatened  or  an- 
ticipated nuisance,  public  or  private, 
where  it  clearly  appears  that  a  nui- 
sance will  necessarily  result  from  the 
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contemplated  act  or  thinff  which  it  is 
sought  to  enjoin. 

United  States. — Georgetown  v.  Alex- 
andria Canal  Co.  (1888)  12  Pet  91, 
9  L.  ed.  1012;  St.  Louis  v.  Knapp,  S. 
&  Co.  (1882)  104  U,  S.  658,  26  L.  ed. 
883,  reversing  (1881)  2  McCrary,  616, 
6  Fed.  221;  Mugler  v.  Kansas  (1887) 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct 
Rep.  278  (recognizing  rule) ;  Missouri 
V.  Illinois  (1900)  180  U.  S..  208,  45  L. 
ed.  497,  21  Sup.  Ct.  Rep.  231 ;  Spooner 
V.  McConnell  (1838)  1  McLean,  337, 
Fed.  Cas.  No.  13,245;  Works  v.  Junc- 
tion R.  Co.  (1853)  5  McLean,  425,  Fed. 
Cas.  No.  18,046;  Silliman  v.  Hudson 
River  Bridge  Co.  (1857)  4  BlatchL  74, 
Fed.  Cas.  No.  12,851,  subsequent  pro* 
ceedings  in  (1859)  4  Blatchf.  395,  Fed. 
Cas.  No.  12,852 ;  Illinois  &  St  L.  R.  & 
Canal  Co.  v.  St.  Louis  (1872)  2  Dill. 
70,  Fed.  Cas.  No.  7,007 ;  Grand  Trunk 
R.  Co.  V.  A.  Backus,  Jr.  &  Sons  (1891) 
46  Fed.  21L 

Alabama.— State  v.  Mobile  (1837)  5 
Port.  279,  30  Am.  Dec.  564;  Rosser  v. 
Randolph  (1838)  7  Port.  238,  31  Am. 
Dec.  712;  Walker  v.  Allen  (1882)  72 
Ala.  456;  Columbus  &  W.  R.  Co.  v. 
Witherow  (1886)  82  Ala.  190,  3  So. 
23 ;  Bellevue  Cemetery  Co,  v.  McEvers 
(1910)  168  Ala.  535,  53  So.  272. 

California.— Cowell  v.  Martin  (1872) . 
43  Cal.  605;  Weis  v.  Superior  Ct. 
(1916)  30  CaL  App.  730,  159  Pac.  464. 
Colorado. — Seigle  v.  Bromley  (1912) 
22  Colo.  App.  189,  124  Pac.  191. 
I  District  of  Columbia.— Carr  v.  Wash- 
ington &  0.  t).  R.  Co.  (1916)  44  App. 
D.  C.  533,  Ann.  Cas.  1918D,  818. 

Delaware. — Gray  v.  Baynard  (1888) 
5  Del.  Ch.  499. 

Florida. — Lutterloh  v.  Cedar  Keys 
(1875)  15  Fla.  306. 

Georgia.— Coker  v.  Birge  (1851)  9 
Ga.  425,  54  Am.  Dec.  347,  subsequent 
decision  to  same  effect  in  (1851)  10 
Ga.  336;  Norwood  v.  Dickey  (1855) 
18  Ga.  528;  Cunningham  v.  Rome  R. 
Co.  (1859)  27  Ga.  499;  Columbus  v. 
Jaques  (1860)  30  Ga.  506;  DeGive  v. 
Seltzer  (1879)  64  Ga.  423;  Whitaker 
V.  Hudson  (1880)  65  Ga.  43;  De 
Vaughn  v.  Minor  (1886)  77  Ga.  809,  1 
S.  E.  433;  Quitman  v.  Underwood 
(1918)  148  Ga.  152,  96  S.  E.  178. 
niinoia.— Green  v.  Oakes  (1855)  17 


111.  249;  Craig  v.  People    (1868)  47 
111.  487;  Wahle  v.  Reinbach  (1875)  76 
111.  322;  Snell  v.  Buresh   (1887)  123 
111.  151,  13  N.  E.  856;  Newell  v.  Sasa 
(1892)  142  111.  104, 31  N.  E.  176;  Smith 
V.   McDowell    (1893)    148   111.  51,  22 
L.R  J^.  393,  35  N.  £.  141 ;  Field  v.  Bai^ 
ling  (1894)  149  111.  556,  24  L.R.A.  406, 
41  Am.  St.  Rep.  311,  37   N.  E.  850; 
Dwight  y.  Hayes  (1894)  150  IlL  278, 
41  Am.  St.  Rep.  367,  37  N.  E.  218; 
Barrett  v.  Mt.  Greenwood  Gemeteiy 
Asso.    (1896)    159  111.  385,  31  L.RJL 
109,  50  Am.  St.  Rep.  168,  42  N.  E.  891; 
Griswold  y.  Brega  (1896)  160  111.  490, 
52  Am.  St  Rep.  350,  43  N.  E.  864; 
Sutton    v.    Findlay    Cemetery    Asso. 
(1915)  270  111.  11,  L.R.A.1916B,  1135, 
110  N.  E.  315,  Ann.  Cas.  1917B,  559; 
Flood  V.  Consumers  Co.  (1903)  105  111. 
App.   559;   St  John  v.  North   Utica 
(1910)  157  111.  App.  504;  Rohrbach  v. 
Cavallini  (1918)  210  111.  App.  182. 

Indiana.— Pence  v.  Garrison  (1883) 
93  Ind.  345;  First  Nat  Bank  v.  SarlU 
(1891)  129  Ind.  201,  18  L.RJL  48,  28 
Am.  St.  Rep,  185,  28  N.  E.  434;  Lake 
Erie  &  W.  R.  Co.  v.  Young  (1898)  135 
Ind.  426,  41  Am.  St  Rep.  430,  85  N.  E. 
177;  Kaufman  v.  Stein  (1893)  138 
Ind.  49,  46  Am.  St.  Rep.  368,  37  N.  E. 
333;  Radican  v.  Buckley  (1894)  138 
Ind.  582,  38  N.  E.  53. 

lowar— Pajrne  v.  Wayland  (1906) 
131  Iowa,  659,  109  N.  W.  203, 

Kansas.— Stotler  v.  Rochelle  (1910) 
83  Kan.  86,  29  L.R.A.(N.S.)  49,  109 
Pac.  788. 

Kentucky. — Louisville  &  T.  Tump. 
Road  Co.  V.  Anderson  (1901)  110  Ky. 
138,  61  S.  W.  13 ;  Cohl  ex  rel.  Pratt  v. 
McGrOvern  (1903)  116  Ky.  i212,  66^* 
L.R.A.  280,  75  S.  W.  261;  Gibson  v. 
Black  (1888)  10  Ky.  L.  Rep.  373,  9 
S.  W.  379;  Miley  v.  A'Heam  (1892)  IS 
Ky.  L.  Rep.  834,  18  S.  W.  529;  Alexan- 
der v.  Tebeau  (1903)  24  Ky,  L.  Rep. 
1805,  71  S.  W.  427. 

Lonisiana.  —  Fuselier  v.  Spalding 
(1847)  2  La.  Ann.  773. 

Maine.— Vamey  v.  Pope  (1872)  60 
Me.  192;  Tracy  v.  LeBlanc  (1896)  89 
Me.  304,  36  Atl.  899;  Sterling  v.  Little- 
field  (1908)  97  Me.  479,  54  AtL  1108; 
Whitmore  v.  Brown  (1906)  102  Me. 
47,  9  L.R.A.(N.S.)  868,  120  Am.  St 
Rep.  464,  65  Atl.  516;  Houlton  v.  Tit- 
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comb  (1906)  102  Me.  272,  10  L.R.A. 
(N.S.)  580,  120  Am.  St.  Rep.  492,  66 
Atl.  788. 

Maryland. — ^Lambom  v.  Covington 
Co.  (1848)  2  Md.  Ch.  409;  Roman  v. 
StrausB  (1866)  10  Md.  89;  Hamilton 
V.  Whitridge  (1858)  11  Md.  128,  69 
Am.  Dec  184;  Dittman  v.  Repp  (1878) 

50  Md.  516,  83  Am.  Rep.  325;  Balti- 
more V.  Fairfield  Improv.  Co.  (1898) 

51  Md.  352,  40  L.R.A.  494,  67  Am.  St. 
Rep.  344,  89  Atl.  1081 ;  Davis  v.  Balti- 
more &  0.  R.  Co.  (1905)  102  Md.  371, 
62  AtL  572;  Turner  v.  King  (1912)  117 
Md.  408,  83  Atl.  649;  Hendrickson  v. 
Standard  Oil  Co.  (1915)  126  Md.  577, 
95  AtL  153 ;  HAMILTON  CoBP.  v.  Julian 
(reported  herewith)  ante,  746. 

Massachusetts.  —  Charles  River 
Bridge  V.  Warren  Bridge  (1828)  6 
Pick.  376 ;  District  Attorney  v.  Lynn  & 
B.  R.  Co.  (1860)  16  Gray,  243;  Cadigan 
V.  Brown  (1876)  120  Mass.  493;  Atty. 
Gen.  V.  Jamaica  Pond  Aqueduct  Corp. 
<1882)  133  Mass.  361;  Wright  v.  I^ons 
<1916)  224  Mass.  167,  112  N.  E.  876. 

Michigan.— White  v.  Forbes  (1843) 
Walk.  Ch.  112;  St.  Johns  v.  McFarlan 
(1875)  33  Mich.  72,  20  Am.  Rep.  671; 
Stone  V.  Roscommon  Lumber  Co. 
(1886)  59  Mich.  24,  26  N.  W.  216; 
Whittemore  v.  Baxter  Laundry  Co. 
<1914)  181  Mich.  564,  52  L.R.A.(N.S.) 
930,  148  N.  W.  437,  Ann.  Cas.  1916C, 
818;  Barth  v.  CSiristian  Psychopathic 
Hospital  Asso.  (1917)  196  Mich.  642, 
168  N.  W.  62;  Saier  v.  Joy  (1917)  198 
Mich.  295,  L.R.A.1918A,  825, 164  N.  W. 
607. 

Minnesota.— Wilder  V.  DeCou  (1879) 
26  Minn.  10,  1  N.  W.  48;  Nelson  y. 
Swedish  E.  Lutheran  Cemetery  Asso. 
(1910)  111  Minn.  149,  34  L.RJ^.(K.S.) 
565,  126  N.  W.  723,  127  N.  W.  626,  20 
Ann.  Cas.  790;  Trauemicht  v.  Richter 
(1918)  141  Minn.  496,  169  N.  W.  701. 

MisslssiiHdL  —  Gwin  v,  Melmoth 
(1844)  Freem.  Ch.  505;  Whitfield  v. 
Rogers  (1853)  26  Miss.  84,  59  Am. 
Dec.  .244. 

MissoorL— Welton  v.  Martin  (1842) 
7  Mo.  307;  GUessner  v.  Anheuser^ 
Bttsch  Brewing  Asso.  (1890)  100  Mo. 
G08,  13  S.  W.  707;  State  ex  rel.  Chi- 
cago, B.  &  Q.  R.  Go.  V.  Woolfolk  (1916) 
269  Mo.  889,  190  S.  W.  877;  Holke  v. 


Herman  (1901)  87  Mo.  App.  125;  Cas- 
key  V.  Edwards  (1908)  128  Mo.  App. 
237,  107  S.  W.  37. 

Nebraska. — Lowe  v.  Prospect  Hill 
Cemetery  Asso.  (1899)  58  Neb.  94,  46 
L.R.A.  237,  78  N.  W.  488;  Bangs  v. 
Dworak  (1906)  75  Neb.  714,  5  L.R.A. 
(N.S.)  493,  106  N.  W.  780,  13  Ann. 
Cas.  202;  Letherman  v.  Hauser  (1906) 
77  Neb.  731,  110  N.  W.  745. 

New  Hampshire. — Ck)e  v.  Winne- 
pisiogee  Lake  Cotton  &  Woolen  Mfg. 
Co.  (1858)  37  N.  H.  254;  Burnham  v. 
Kempton  (1862)  44  N.  H.  78;  Man- 
chester V.  Smyth  (1887)  64  N.  H.  380, 
10  Atl.  700. 

New  Jersey. — Society  for  Establish^ 
ing  Useful  Manufactures  v.  Morris 
Canal  &  Bkg.  Co.  (1830)  1  N.  J.  Eq. 
157,  21  Am.  Dec.  41;  Atty.  Gen.  v. 
New  Jersey  R.  &  Transp.  Co.  (1834) 
3  N.  J.  Eq.  136;  Quackenbush  v.  Van 
Riper  (1835)  3  N.  J.  Eq.  360,  29  Am. 
Dec.  716;  Vanwinkle  v.  Curtis  (1886) 
3  N.  J.  Eq.  422;  Robeson  v.  Pittenger 
(1838)  2  N.  J.  Eq.  67,  32  Am.  Dec. 
412;  Shields  v.  Arndt  (1842)  4  N.  J. 
Eq.  234;  Gilbert  v.  Morris  Canal  & 
Bkg.  Co.  (1850)  8  N.  J.  Eq.  495; 
Thompson  v.  Paterson  &  H.  River  R. 
Co.  (1853)  9  N.  J.  Eq.  526;  Bechtel  v. 
Carslake  (1858)  11  N.  J.  Eq.  500;  Al- 
len  V.  Monmouth  (bounty  (1860)  13  N. 
J.  Eq.  68;  Higbee  v.  Camden  &  A.  R. 
Co.  (1868)  19  N.  J«  Bq.  276;  Ross  v. 
Butler  (1868)  19  N.  J.  £q.  294,  97  Am. 
Dec.  654;  Cleveland  v.  Citizens'  Gas* 
light  Ck>.  (1869)  20  N.  J.  Eq.  201 ;  Atty. 
Gen.  V.  Steward  (1869)  20  N.  J.  Eq. 
415$  Duncan  v.  Hayes  (1371)  22  N.  J. 
Eq.  25. 

New  York.— <Jardner  ▼.  Newburgh 

(1816)  2  Johns.  Ch.  162,  7  Am.  Dec. 
526;  Van  Bergen  v.  Van  Bergen  (1816) 
2  Johns.  Ch.  270;  Belknap  v.  Belknap 

(1817)  2  Johns.  Ch.  463,  7  Am.  Dec. 
548;  Van  Bergen  v.  Van  Bergen  (1818) 
8  Jidms.  Ch.  282, 8  Am.  Dec.  511 ;  Com- 
ing V.  Lowerre  (1822)  6  Johns.  Ch. 
489;  Watertown  v.  Co  wen  (1884)  4 
Paige,  610,  27  Am.  Dec.  80 ;  Atty.  Gren. 
V.  Cohoes  Co.  (1836)  6  Paige,  133,  29 
Am.  Dec.  765;  Mohawk  Bridge  Co.  v. 
Utica  &  S.  R.  Co.  (1837)  6  Paige,  554; 
Hudson  V.  Thorne  (1838)  7  Paige,  261 ; 
Rochester  v.  Curtiss  (1840)  Clarke, 
Ch.  386;  Catlln  v.  Valentine  (1842)  9 
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Paige,  575;  Davis  v.  New  York  (1856) 
14  N.  Y.  506,  67  Am.  Dec.  186;  People 
V.  Vanderbilt  (1863)  26  N.  Y.  287; 
Milhau  V.  Sharp  (1863)  27  N.  Y.  611, 
84  Am.  Dec.  814;  New  York  C.  &  H. 
R.  R.  Co.  V.  Rochester  (1891)  127  N. 
Y.  591,  28  N.  E.  416;  Altschul  v.  Lud- 
wig  (1916)  216  N.  Y.  459,  111  N.  E. 
216;  Southern  Leasing  Co.  v.  Ludwig, 
217  N.  Y.  100,  111  N.  E.  470;  Brower 
V.  New  York  (1848)  3  Barb.  254;  Peck 
V.  Elder  (1849)  3  Sandf.  126;  Harrison 
V.  Newton  (1851)  N.  Y.  Code  Rep.  N. 
S.  207;  People  v.  Third  Ave.  R.  Co. 
(1865)  45  Barb.  63;  Rochester  v.  Erick- 
son  (1866)  46  Barb.  92;  Davis  v.  Lam- 
bertson  (1868)  56  Barb.  480;  Gilford 
v.  Babies  Hospital  (1888)  21  Abb.  N. 
C.  159,  1  N.  Y.  Supp.  448;  Barnard  v. 
Finkbeiner  (1914)  162  App.  Div.  319, 
147  N.  Y.  Supp.  514. 

North  Carolina.  —  Atty.  Gen.  v. 
Blount  (1826)  11  N.  C.  (4  Hawks) 
384,  15  Am.  Dec.  526;  Barnes  v.  Cal- 
houn (1842)  37  N.  C.  (2  Ired.  Eq.) 
199;  Atty.  Gen.  v.  Lea  (1844)  38  N.  C. 
(3  Ired.  Eq.)  301 ;  Clark  v.  Lawrence 
(1860)  59  N.  C.  (6  Jones,  Eq.)  83,  78 
Am.  Dec.  241;  Vickers  v.  Durham 
(1903)  132  N.  C.  880,  44  S.  E.  685; 
Cherry  v.  Williams  (1908)  147  N.  C. 
452,  126  Am.  St.  Rep.  566,  61  S.  E* 
267,  15  Ann.  Cas.  715. 

Ohio.— Putnam  v.  Valentine  (1831) 
5  Ohio,  187;  Hickok  v.  Hine  (1872) 
28  Ohio  St.  523,  13  Am.  Rep.  256; 
State  ex  rel.  Crosby  v.  Dayton  &  S.  E. 
R.  Co.  (1881)  36  Ohio  St.  434;  Henry 
v.  Perry  Twp.  (1891)  48  Ohio  St.  671, 
30  N.  E.  1122;  Collins  v.  Cleveland 
(1893)  2  Ohio  S.  &  C.  P.  Dec.  380;  Day- 
ton V.  Roberts  (1894)  1  Ohio  Dec.  385; 
Cline  V.  Kirkbride  (1901)  22  Ohio  C. 
C.  527;  Youngstown  v.  Ydungstown 
(1903)  25  Ohio  C.  C.  518. 

Oklahoma. — Rush  Springs  v.  Bentley 
(1919)  —  Okla.  — .  182  Pac.  664. 

Oregon.  —  Parrish  v.  Stephens 
(1853)  1  Or.  74;  Esson  v.  Wattier 
(1898)  25  Or.  7,  34  Pac.  756;  Blagen 
V.  Smith  (1899)  34  Or.  394,  44  L.R.A. 
522,  56  Pac.  292;  Phipps  v.  Rogue 
River  Valley  Canal  Co.  (reported 
herewith)  ante,  741. 

Pennsylvania. — Com.  v.  Rush  (1850) 
14  Pa.  186;  Com.  v.  Pittsburgh  &  C. 
R.  Co.  (1854)  24  Pa.  159,  62  Am.  Dec. 


372;  Rhodes  v.  Dunbar  (1868)  57  Pa. 
274,  98  Am.  Dec.  221;  Wier's  Appeal 
(1873)  74  Pa.  230;  Huddleston  ▼. 
Rillbuck  Twp.  (1886)  4  Sadler,  176,  7 
Atl.  210;  Harrisburg's  Appeal  (1887) 

7  Sadler,  322,  10  Atl.  787;  Czamiecki 
V.  BoUman  (1887)  9  Sadler,  32,  11  AtL 
660;  Com.  ex  rel.  Tyrone  v.  Stevens 
(1897)  178  Pa.  543,  36  Atl.  166;  Scran- 
ton  V.  People's  Coal  Co.  (1917)  256 
Pa.  332,  100  Atl.  818;  Prendergast  v. 
Walls  (1917)  257  Pa.  547,  101  Atl. 
826;  Eckels  v.  Weibley  (reported 
herewith)  ante,  739;  Biddle  v.  Ash 
(1838)  2  Ashm.  211;  Moyamensing 
Twp.  V.  Long  (1845)  1  Pars.  Sel.  Eq. 
Cas.  143;  Morris  v.  Remington  (1849) 
1  Par?.  Sel.  Eq.  Cas.  387;  Faust  v. 
Passenger  R.  Co.  (1858)  3  Phila.  164; 
Hough  V.  Doylestown  (1870)  4Brewst. 
833;  Morton  v.  Chester  (1870)  1  Del. 
Co.  Rep.  459;  Philadelphia  v.  Thir- 
teenth &  F.  Streets  Pass.  R.  Co.  (1871) 

8  Phila.  648;  Sellers  v.  Pennsylvania 
R.  Co.  (1875)  10  Phila.  319;  Atty.  Gen. 
V.  Lombard  &  S.  Streets  Pass.  R.  Co. 
(1875)  10  Phila.  352;  Wilson  v.  Rand 
Powder  Co.  (1904)  30  Pa.  Co.  Ct.  180; 
Smith  V.  Bellows  (1910)  20  Pa.  Dist 
R.  383. 

Rhode  Island. — Aldrich  v.  Howard 
(1861)  7  R.  L  87,  80  Am.  Dec.  636. 

South  Carolina. — State  ex  rel.  Lyon 
V.  Columbia  Water  Power  Co.  (1909) 

82  S.  C.  181,  22  L.R.A.  (N.S.)  435,  129 
Am.  St.  Rep.  876,  63  S.  E.  884, 17  Ann. 
Cas.  343. 

Tennessee.  —  Philips  v.  Stocket 
(1806)  1  Overt.  200;  Wall  v.  Cloud 
(1842)  3  Humph.  181;  Kirkman  v. 
Handy  (1850)  11  Humph.  406,  54  Am. 
Dec.  45;  Pierce  v.  Gibson  County 
(1901)  107  Tenn.  224,  55  L.R.A,  477, 
89  Am.  St.  Rep.  946,  64  S.  W.  33. 

Texas. — ^Jung  v.  Neraz  (1888)  71 
Tex.  396,  9  S.  W.  344;  Elliott  v.  Fer- 
guson    (1904)   37  Tex.  Civ.  App.  40, 

83  S.  W.  56 ;  San  Antonio  v.  Hamilton 
(1915)  —  Tex.  Civ.  App.  — ,  180  S.  W. 
160;  Moore  v.  Coleman  (1916)  — Tex. 
Civ.  App.  — ,  185  S.  W.  936,  later  ap- 
peal to  same  effect  in  (1917)  —  Tex. 
Civ.  App.  — ,  195  S.  W.  212. 

Vermont.  —  Lyon  v.  McLaughlin 
(1859)  32  Vt.  428;  Brock  v.  Connecti- 
cut &  P.  R.  Co.  (1862)  35  Vt  878; 
Curtis  V.  Winslow  (1866)  88  Vt  690. 
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Viririiua.— Goalter  v.  Hunter  (1826) 
4  Rand.  58, 15  Am.  Dec.  726;  Miller  v. 
Trueheart  (1833)  4  Leigh,  569. 

Washingtoiu  —  Densmore  v.  Ever- 
green Camp  (1910)  61  Wash.  230.  81 
L.R.A.(N.S.)  608,  112  Pac.  255,  Ann. 
Cas.  1912B,  1206. 

West  Virginia. — Keystone  Bridge 
Ck).  V.  Summers  (1878)  13  W.  Va.  476; 
Ravenswood  v.  Fleming  (1883)  22  W. 
Va.  52,  46  Am.  Rep.  485. 

Wisconsin. — Walker  v.  Shepardson 
(1853)  2  Wis.  384,  60  Am.  Dec.  423; 
Barnes  v.  Racine  (1855)  4  Wis.  454; 
Williams  v.  Smith  (1868)  22  Wis.  594; 
Wisconsin  River  Improv.  Co.  v.  Lyons 
(1872)  80  Wis.  61 ;  Potter  v.  Menasha 
(1872)  30  Wis.  492;  Waupun  v.  Moore 
(1874)  34  Wis.  450,  17  Am.  Rep.  446; 
Pettibone  v.  Hamilton  (1876)  40  Wis. 
402;  Remington  v.  Foster  (1877)  42 
Wis.  608;  Kimberly  &  C.  Co.  v.  Hewitt 
(1890)  75  Wis.  371,  44  N.  W.  303;  Eau 
Claire  v.  Matzke  (1893)  86  Wis.  291, 

39  Am.  St  Rep.  900,  56  N.  W.  874; 
Marshfield  v.  Wisconsin  Teleph.  Co. 
(1898)  102  Wis.  604,  44  L.R.A.  565,  78 
N.  W.  735;  Pfleger  v.  Groth  (1899)  103 
Wis.  104,  79  N.  W.  19 ;  Rogers  v.  John 
Week  Lumber  Co.  (1903)  117  Wis.  5, 
93  N.  W.  821. 

England.  —  Atty.  Gen.  v.  Nichol 
(1809)  16  Ves.  Jr.  338,  33  Eng.  Re- 
print, 1012, 10  Revised  Rep.  186;  Wyn- 
stanley  v.  Lee  (1818)  2  Swanst.  883, 
36  Eng.  Reprint,  643;.Ripon  v.  Hobart 
(1834)  3  Myl.  &  K.  169,  40  Eng.  Re- 
print, 65,  3  L.  J.  Ch.  N.  S.  145;  Atty. 
Gen.  V.  Forbes  (1836)  2  Myl.  &  C.  123, 

40  Eng.  Reprint,  687;  Spencer  v.  Lon- 
don &  B.  R.  Co.  (1836)  8  Sim.  193,  59 
Eng.  Reprint,  77,  7  L.  J.  Ch.  N.  S.  .281 ; 
Haines  v.  Taylor  (1846)  10  Beav.  75, 
50  Eng.  Reprint,  511;  Bostock  v.  North 
Staffordshire  R.  Co.  (1852)  5  De  G.  & 
S.  584,  64  Eng.  Reprint,  1253,  25  L.  J. 
Ch.  N.  S.  825,  2  Jur.  N.  S.  248,  4  Week. 
Rep.  386;  Potts  v.  Levy  (1854)  2  Drew. 
272,  61  Eng.  Reprint,  723;  Atty.  Gen. 
V.  Oxford,  W.  A  W.  R.  Co.  (1853)  2 
Week.  Rep.  830;  Herz  v.  Union  Bank 
(1859)  2  Giff.  686,  66  Eng.  Reprint, 
287,  1  Jur.  N.  S.  127,  8  Week.  Rep.  49; 
Atty.  Gen.  v.  Metropolitan  Bd.  of 
Works  (1868)  1  Hem.  &  M.  298,  71 
Eng.  Reprint,  130,  2  New  Reports,  312, 
9  L.  T.  N.  S.  139,  11  Week.  Rep.  820; 

7  A.L.R.— 48. 


Luscombe  v.  Steer  (1867)  17  L.  T.  N. 
S.  229,  15  Week.  Rep.  1191;  Atty.  Gen. 
v,  Lonsdale  (1868)  L.  R.  7  Eq.  377,  38 
L.  J.  Ch.  N.  S.  335,  20  L.  T.  N.  S.  64, 17 
Week.  Rep.  219;  Cook  v.  Bath  (1868) ^ 
L.  R.  6  Eq.  177;  Atty.  Gen.  v.  Terry 
(1874)  L.  R.  9  Ch.  423,  30  L.  T.  N.  S. 
215,  22  Week.  Rep.  896;  Crompton  v. 
Lea  (1874)  L.  R.  19  Eq.  115,  44  L.  J. 
Ch.  N,  S,  69,  31  L.  T.  N.  S.  469,  23 
Week.  Rep.  53,  6  Mor.  Min.  Rep.  179; 
Atty.  Gen.  v.  Shrewsbury  (Kingsland) 
Bridge  Co.  (1882)  L.  R.  21  Ch.  Div. 
762,  51  L.  J.  Ch.  N.  S.  746,  46  L.  T.  N. 
S.  687,  30  Week.  Rep.  916;  Phillips  v. 
Thomas  (1890)  62  L.  T.  N.  S.  793. 

Canada. — Dundas  v.  Hamilton  &  M. 
R.  C;o.  (1871)  18  Grant,  Ch.  311, 

Scottand.— Burntisland  Whale  Fish- 
ing Co.  V.  Trotter  (1881)  5  Wils.  & 
S.  649;  Swinton  v.  Pedie  (1887)  15  Sc 
Sess.  Cas.  1st  series,  775, 

But  if  the  complainant's  right  is 
doubtful,  or  the  thing  which  it  is 
sought  to  restrain  is  not  a  nuisance 
par  se  and  will  not  necessarily  become 
a  nuisance,  but  may  or  may  not  be- 
come such,  depending  on  the  use,  man- 
ner of  operation,  or  other  circum- 
stances, equity  will  not  interfere. 

United  States. — ^Missouri  v.  Illinois 
(1901)  180  U.  S.  208,  45  L.  ed.  497,  21 
Sup.  Ct.  Rep.  331;  Ramsay  v.  Riddle 
(1806)  1  Cranch,  C.  C.  399,  Fed.  Cas. 
No.  11,544;  Spooner  v.  McConnell 
(1838)  1  McLean,  337,  Fed.  Cas.  No. 
13,245;  Works  v.  Junction  R.  Co. 
(1853)  5  McLean,  425,  Fed.  Cas.  No. 
18,046;  Silliman  v.  Hudson  River 
Bridge  Co.  (1859)  4  Blatchf.  395,  Fed. 
Cas.  No.  12,852 ;  Woodman  v.  Kilboum 
Mfg.  Co.  (1867)  1  Biss.  546,  1  Abb.  U. 
S.  158.  Fed.  Cas.  No.  17,978;  Flint  v. 
Russell  (1879)  5  Dill.  151,  Fed.  Cas. 
No.  4,876;  United  States  v.  North 
Bloomfield  Gravel  Min.  Co.  (18&2)  53 
Fed.  625;  Lake  Erie  &  W.  R.  Co.  v. 
Fremont  (1899)  34  C.  C.  A.  625,  92 
Fed.  721;  Columbia  Ave.  Sav.  Fund, 
S.  D.  Title  &  T.  Co.  v.  Prison  Commis- 
sion (1899)  92  Fed.  801 ;  Otaheite  Gold 
&  S.  Min.  &  Mill.  Co.  v.  Dean  (1900) 
102  Fed.  929,  20  Mor.  Min.  Rep.  688. 

Alabama.— Ray  v.  Lynes  (1846)  10 
Ala.  63;  St.  James  Church  v.  Arring- 
ton  (1860)  36  Ala.  546,  76  Am,  Dec. 
332;  Kingsbury  v.  Flowers  (1880)  65 
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Ala.  479,  39  Am.  Rep.  14;  Ogletree  v. 
MeQuaggrs  (1880)  67  Ala.  580,  42  Am. 
Rep.  112;  Rouse  v.  Martin  (1883)  75 
Ala.  510,  51  Am.  Rep.  463. 

Arkansas* — Swain  v.  Morris  (1910) 
98  Ark.  362, 125  S.  W.  432,  20  Ann.  Gas. 
930;  Cooper  V.  Whissen  (1910)  95  Ark. 
645,  130  S.  W.  703. 

California. — Middleton  v.  Franklin 
(1853)  3  Cal.  238;  Hoke  y.  Perdue 
(1881)  62  Gal.  545. 

Florida.— Thebaut  v.  Canova  (1867) 
11  Fla.  143;  Gamett  v.  Jacksonville, 
St.  A.  &  H.  R.  R.  Co.  (1884)  20  Fla. 
889. 

Georgia.  —  Mygatt  v.  Goetchins 
(1856)  20  Ga.  350 ;  Harrison  v.  Brooks 
(1856)  20  Ga.  637;  Cunningham  v. 
Rice  (1859)  28  Ga.  30;  Rounsaville  v. 
Kohlheim  (1882)  68  Ga.  668,  45  Am. 
Rep.  506;  Bacon  v.  Walker  (1886)  77 
Ga.  336;  Richmond  Cotton  Oil  Ck>.  v. 
Gastellaw  (1910)  134  Ga.  472,  67  S.  E. 
1126;  Harper  v.  Nashville  (1911)  136 
Ga.  141,  70  S.  E.  1102. 

Illinois. — ^Dunning  v.  Aurora  (1866) 
40  111.  481;  Lake  View  v.  Letz  (1867) 
44  111.  81;  Thornton  v.  Roll  (1886)  118 
111.  350,  8  N.  E.  145;  Chicago  General 
R.  Co.  V.  Chicago,  B.  &  Q.  R.  Co.  (1899) 
181  111.  605,  54  N.  E.  1026;  Iliflf  v. 
School  Directors  (1892)  45  111.  App. 
419;  Sheldon  v.  Weeks  (1893)  51  111. 
App.  314;  Flood  v.  Consumers  Co. 
(1903)  105  111.  App.  559. 

Indiana. — Laughlin  v.  Lamasco  City 
(1865)  6  Ind.  223;  Greencastle  v. 
Hazelett  (1864)  23  Ind.  186;  Begein  v. 
Anderson  (1867)  28  Ind.  79;  Keiser  v. 
Lovett  (1882)  85  Ind.  240,  44  Am.  Rep. 
10;  Bowen  v.  Mauzy  (1888)  117  Ind. 
258,  19  N.  E.  526;  Dalton  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  (1895)  144 
Ind.  121,  43  N.  E.  130;  Windfall  Mfg. 
Co.  V.  Patterson  (1896)  148  Ind.  414, 
37  L.R.A.  381,  62  Am.  St.  Rep.  532,  47 
N.  E.  2,  18  Mor.  Min.  Rep.  674. 

Iowa.— Shiras  v.  dinger  (1879)  50 
Iowa,  571,  32  Am.  Rep.  138;  Reynolds 
V.  Union  Sav.  Bank  (1912)  155  Iowa, 
519,  49  L.R.A.(N.S.)  194,  136  N.  W. 
529. 

Kansas.  —  Hutchinson  v.  Delano 
(1891)  46  Kan.  346,  26  Pac.  740. 

Kentucky. — Hahn  v,  Thornberry 
(1870)  7  Bush,  403;  Pfingst  v.  Senn 
(1898)  94  Ky.  656,  21  L.R.A.  569,  23 


S.  W.  358;  Albany  Christian  Church 
v.  Wilborn  (1902)  112  Ky.  607,  66  S. 
W.  285;  Louisville  Athletic  Club  v. 
Nolan  (1909)  134  Ky.  220,  23  L.R.A 
(N.S.)  1019,  119  S.  W.  800;  Richmond 
V.  House  (1917)  177  Ky.  814,  198  S. 
W.  218;  Edelen  v.  Barber  (1886)  8 
Ky.  L.  Rep.  268;  Miley  v.  A'Hearn 
(1892)  13  Ky.  L.  Rep.  834,  18  S.  W. 
529;  Davis  v.  Adkins  (1896)  18  Kj. 
L.  Rep.  73,  36  S.  W.  271 ;  Beckham  v. 
Brown  (1897)  19  Ky.  L.  Rep.  519,  40 
S.  W.  684;  Marrs  v.  Fiddler  (1902) 
24  Ky.  L.  Rep.  722,  69  S.  W.  953;  Alex- 
ander V.  Tebeau  (1903)  24  Ky.  L.  Rep. 
1305,  71  S.  W.  427;  Hyden  v.  Terry 
(1908)  32  Ky.  L.  Rep.  1198,  108  S.  W. 
241. 

•  Louisiana. — ^Musgrove  v.  Catholic 
Church  (1855)  10  La.  Ann.  431;  New 
Orleans  v.  Wardens  (1856)  11  La. 
Ann.  245;  Bell  v.  Riggs  (1886)  38 
La.  Ann.  555 ;  Hill  v.  Battalion  Wash- 
ington Artillery  (1918)  143  La.  533, 78 
So.  844;  LeBourgeois  v.  New  Orleans 
(1919)  145  La.  — ,  82  So.  268. 

Maryland.  —  Adams  v.  Michael 
(1873)  38  Md.  123,  17  Am.  Rep.  516; 
King  V.  Hamill  (1903)  97  Md.  103,  54 
Atl.  625;  Gallagher  v.  Flury  (1904) 
99  Md.  181,  57  Atl.  672;  Warren  Mfg. 
Co.  V.  Baltimore  (1913)  119  Md.  188, 
86  Atl.  602;  Pope  v.  Clark  (1913)  122 
Md.  1,  89  Atl.  387. 

Massachusetts. — ^District  Attorney 
V.  Lynn  &  B.  R;  Co.  (1860)  16  Gray, 
243 ;  Atty.  Gren.  v.  Metropolitan  R.  (k). 
(1878)  125  Mass.  515,  28  Am.  Rep. 
264. 

Michigan. — Siegel  v.  Wayne  Circuit 
Judge  (1909)  155  Mich.  459,  119  N. 
W.  645. 

Mississippi.  —  Gwin  v.  Melmoth 
(1844)  Freem.  Ch.  505;  McCutchen  v. 
Blanton   (1881)   59  Miss.  116. 

Missouri^— Welton  v.  Martin  (1842) 
7  Mo.  307;  Julia  Bldg«  Aseo.  v.  Bell 
Teleph.  Co.  (1885)  88  Mo.  258,  67  Am. 
Rep.  398 ;  Van  De  Vere  v.  Kansas  Citf 
(1891)  107  Mo.  83,  28  Am.  St.  Rep. 
396,  17  S.  W.  695;  McDonough  v.  Rob- 
bens  (1894)  60  Mo.  App.  156 ;  Holke  v. 
Herman  (1900)  87  Mo.  App.  125. 

Nebraska. — Lowe  v.  Prospect  Hill 
Cemetery  Asso.  (1899)  58  Neb.  94,  46 
L.R.A.  787,  78  N.  W.  488;  Braasch  v. 
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Cemetery  Asso.  (1903)  69  Neb.  300, 
95  N.  W.  646,  5  Ann.  Cas.  132. 

New  Hampshire.  —  Burnham  v. 
Kempton  (1862)  44  N.  H.  78;  Man- 
cheater  v.  Smith  (1887)  64  N.  H.  380, 
10  Atl.  700. 

New  Jersey. — Society  for  Establish- 
ing  Useful  Manufactures  v.  Morris 
Canal  &  Bkg.  Co.  (1830)  1  N.  J.  Eq. 
157,  21  Am.  Dec.  41;  Vanwinkle  v. 
Curtis  (1836)  3  N.  J.  Eq.  422;  Hig- 
^ns  V.  Princeton  (1850)  8  N.  J.  Eq. 
309;  Rogers  v.  Danforth  (1853)  9  N. 
J.  Eq.  289;  Butler  v.  Rogers  (1858)  9 
N.  J.  Eq.  487;  Thompson  ex  rel.  Ber- 
gen  y.  Paterson  (1854)  9  N.  J.  Eq.  624; 
Wolcott  V.  Melick  (1856)  11  N.  J.  Eq. 
204,  66  Am.  Dec.  790;  llinchman  v. 
Paterson  Horse  R.  Co.  (1864)  17  N.  J. 
Eq.  76,  86  Am.  Dec.  252 ;  Cleveland  v. 
Citizens  Gaslight  Co.  (1869)  20  N.  J. 
Eq.  201;  Atty.  Gen.  v.  Steward  (1869) 
20  N.  J.  Eq.  415;  Duncan  v.  Hayes 

(1871)  22  N.  J.  Eq.  25;  McNeal  v. 
Assiscunk  Creek  Meadow  Co.  (1883) 
87  N.  J.  Eq.  204;  Newark  Aqueduct 
Board  v.  Passaic  (1889)  45  N.  J.  Eq. 
393,  18  Atl.  106,  affirmed  in  (1890)  46 
N.  J.  Eq.  552,  20  Atl.  54,  22  Atl.  55; 
Board  of  Health  v.  North  American 
Home  (1910)  77  N.  J.  Eq.  464,  78  Atl. 
677;    Northfield    v.    Atlantic    County 

(1916)  85  N.  J.  Eq.  47,  95  Atl.  745; 
Bourgeois  v.  Miller  (1918)  89  N.  J. 
Eq.  285,  104  Atl.  383. 

New    York. — Rochester    v.    Curtiss 

(1840)  Clarke,  Ch.  336;  Mohawk 
Bridge  Co.  v.  Utica  &  S.  R.  Co.  (1837) 

6  Paige,  554;  Morgan  v.  Binghamton 
(1886)  102  N.  Y.  500,  7  N.  E.  424; 
Drake  v.  Hudson  River  R.  Co.  (1849) 

7  Barb.  508;  Harrison  v.  Newton 
(1851)  N.  y.  Code  Rep.  N.  S.  207; 
Phoenix  v.  Emigration  Comrs.  (1855) 
1  Abb.  Pr.  466,  affirmed  in  (1855)  12 
How.  Pr.  1;  Rochester  v.  Erickson 
(1866)  46  Barb.  92;  Stilwell  v.  Buffalo 
Riding  Academy  (1888)  21  Abb.  N.  C. 
472,  4  N.  Y.  Supp.  414;  Depierris  v. 
Mattem  (1890)  10  N.  Y.  Supp.  626; 
Morton  v.  St.  Patrick's  Roman  Catholic 
Church  (1907)  56  Misc.  71,  105  N.  Y. 
Sapp.  1100;  Heaton  v.  Packer  (1909) 
131  App.  Div.  812,  116  N.  Y.  Supp. 
46 ;  Sherman  v.  Levingston  (1910)  12S 
N.  Y.  Supp.  581. 


North  Carolina. — ^Barnes  v.  Calhoun 
(1842)  37  N.  C.  (2  Ired.  Eq.)  199; 
Atty.  Gen.  v.  Lea  (1844)  38  N.  C.  (3 
Ired.  Eq.)  301;  Simpson  v.  Justice 
(1851)  48  N.  C.  (8  Ired.  Eq.)  115; 
Wilder  v.  Strickland  (1856)  55  N.  C. 
(2  Jones,  Eq.)  386;  Ellison  v.  Wash- 
ington (1859)  58  N.  C.  (5  Jones,  Eq.) 
57, 75  Am.  Dec.  430;  Clark  y.  Lawrence 
(1860)  59  N.  a  (6  Jones,  Eq.)  83, 
78  Am.  Dec.  241;  Frizzle  v.  Patrick 
(1868)  59  N.  C.  (6  Jones,  Eq.)  354; 
Doraey  v.  Allen  (1881)  85  N.  C.  358, 
39  Am.  Rep.  704;  Walton  v.  Mills 
(1882)  Se  N.  C.  280;  Burwell  v.  Vance 
County  (1885)  93  N.  C.  73,  58  Am. 
Rep.  454;  Vickers  v.  Durham  (1903) 
132  N.  C.  880,  44  S.  E.  685;  Hickory  v. 
Southern  R.  Co.  (1906)  143  N.  C.  451, 
55  S.  E.  840;  Cherry  v.  Williams 
(1908)  147  N.  C.  452,  125  Am.  St.  Rep. 
566,  61  S.  E.  267,  15  Ann.  Cas.  715; 
Little  V.  Lenoir  (1909)  151  N.  C.  416, 
66  S.  E.  337;  Berger  v.  Smith  (1912) 
160  N.  C.  205,  76  S.  E.  1098 ;  Hanes  v. 
Carolina  Cadillac  Co.  (1918)  176  N. 
C.  350,  97  S.  E.  162. 

Ohio.  —  Hutchinson  y.  Thompson 
(1839)  9  Ohio,  52;  State  ex  rel.  Wool- 
ery  v.  Brenner  (1916)  6*  Ohio  App. 
209,  affirmed  in  (1917)  96  Ohio  St. 
598,  118  N.  E.  1087;  Erkenhrecher  v. 
Este  (1871)  1  Cin.  Sup.  Ct.  Rep.  368; 
Fisher  ▼.  Lakeside  Park  Hotel  & 
Amusement  Co.  (1897)  4  Ohio  N.  P. 
329. 

Oklahoma. — ^West  v.  Ponca  City 
Mill.  Ck>.  (1904)  14  Okla.  646,  79  P^c. 
100, 2  Ann.  Cas.  249 ;  Clinton  Cemetery 
Asso.  V.  McAttee  (1910)  27  Okla.  160, 
31  L.R.A.(N.S.)  945,  111  Pac.  392. 

Oregon.— Walts  v.  Foster  (1885)  12 
Or.  247,  7  Pac.  24;  Esson  v.  Wattier 
(1893)  25  Or.  7,  84  Pac.  756;  Blair  v. 
Boswell  (1900)  37  Or.  168,  61  Pac.  841. 

PennaylTania.— Bell  v.  Ohio  &  P.  R. 
Co.  (1855)  25  Pa.  161,  64  Am.  Dec. 
687;  Rhodes  v.  Dunbar  (1868)  57  Pa. 
274,  98  Am.  Dec.  221;  Philadelphia's 
Appeal  (1875)  78  Pa.  33;  Dilworth's 
Appeal  (1879)  91  Pa.  247;  Daw  v.  En* 
terprise  Powder  Mfg.  Co.  (1894)  160 
Pa.  479,  28  Atl.  841;  Biddle  v.  Ash 
(1838)  2  Ashnu  211;  Carpenter  v. 
Cummings  (1866)  2  Phila.  74;  Hoiigh 
V.  Doylestown  (1870)  4  Brewst.  333; 
Sellers  v.  Pennsylvania  R.  Co.  (1875) 
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10  Phila.  819;  Smith  v.  Bellows  (1910) 
20  Pa.  Dist.  R.  383. 

Rhode  Island.— O'Reilly  v.  Perkins 
(1901)  22  R.  I.  364,  48  Atl.  6. 

Tennessee.  —  Kirkman  v.  Handy 
(18&0)  11  Humph.  406,  54  Am.  Dec. 
46;  Lytton  v.  Steward  (1876)  2  Tenn. 
Ch.  586^ 

T^u&— Elliott  V.  Fersruson  (1904) 
37  Tex.  Civ.  App.  40,  83  S.  W.  66; 
Robinson  v.  Dale  (1910)  62  Tex.  Civ. 
App.  277, 131  S.  W.  308 ;  Moore  v.  Cole- 
man (1917)  —  Tex.  Civ.  App.  — ,  195 
S.  W.  212;  Strieber  v.  Ward  (1917) 
—  Tex.  Civ.  App.  — ,  196  S.  W.  720. 

Vermont.  —  Curtis  v,  Winslow 
(1866)  38  Vt.  690. 

Virginia.— Talley  v.  Tyree  (1843) 
2  Rob.  500. 

Washington.  —  Winsor  v.  Hanson 
(1905)  40  Wash.  423,  82  Pac.  710;  Rea 
V.  Tacoma  Mausoleum  Asso.  (1918) 
103  Wash.  429,  1  A.L.R.  541,  174  Pac. 
961. 

West  Virginia. — Chambers  v.  Cra- 
mer (1901)  49  W.  Va.  395,  54  L.R.A. 
£45,  88  S.  E.  691 ;  Pope  Bros.  v.  Bridge- 
water  Gas  Co.  (1902)  62  W.  Va.  262, 
43  S.  E.  87. 

Wisccmsih. — Sheboygan  v.  Sheboy- 
gan &  F.  du  L.  R.  Co.  (1867)  21  Wis. 
667;  dtate  v.  Eau  Claire  (1876)  40 
Wis.  533;  Janesville  v.  Carpenter 
(1890)  77  Wis.  288,  8  L.R.A.  808,  20 
Am.  St.  Rep.  123,  46  N.  W.  128 ;  Priewe 
V.  Fitzsimons  &  C.  Co.  (1903)  117  Wis. 
497,  94  N.  W.  317. 

England.— Baines  v.  Baker  (1752)  1 
Ambl.  158,  27  Eng.  Reprint,  105;  Anon- 
ymous (1752)  3  Atk.  750,  26  Eng.  Re- 
print, 1230;  Atty.  Gen.  v.  Nichol 
(1809)  16  Ves.  Jr.  388,  33  Eng.  Re- 
print, 1012,  10  Revised  Rep.  186 ;  Wyn- 
Stanley  v.  Lee  (1818)  2  Swanst.  332, 
36  Eng.  Reprint,  643 ;  Ripon  v.  Hobart 
(1834)  3  Myl.  &  K.  169,  40  Eng.  Re- 
print, 65;  Haines  v.  Taylor  (1846)  10 
Beav.  75,  50  Eng.  Reprint,  511;  Elwell 
V.  Crowther  (1862)  31  Beav.  163,  54 
Eng.  Reprint,  1100;  Biddulph  v.  St. 
George's  Parish  (1863)  3  De  G.  J.  &  S. 
492,  46  Eng.  Reprint,  726,  33  L.  J.  Ch. 
N.  S.  411,  9  Jur.  N.  S.  953,  8  L.  T.  N. 
S.  558,  11  Week.  Rep.  789;  Atty.  Gen. 
v.  Kingston-upon-Thames  (1865)  11 
Jur.  N.  S.  596,  12  L.  T.  N.  S.  665,  13 
Week.  Rep.  888:  Luscombe  v.  Steer 


(1867)  17  L.  T.  N.  S.  229,  15  Week. 
Rep.  1191;  Harrison  v.  Good  (1871) 
L.  R.  11  Eq.  338,  40  L.  J.  Ch.  N.  S.  294, 
24  L.  T.  N.  S.  263,  19  Week.  Rep.  346; 
Fletcher  v.  Bealey  (1885)  L.  R.  28  Ch. 
Div.  688,  54  L.  J.  Ch.  N.  S.  424.  52 
L.  T.  N.  S.  541,  83  Week.  Rep.  745. 

Canada.— McBean  v.  Wyllie  (1902) 
14  Manitoba,  L.  R;  135;  British  Clan- 
adian  Securities  v.  Victoria  (1911)  16 
B.  C.  441. 

The  same  principle  governs  the 
question  as  to  the  interference  of  eq- 
uity, whether  the  threatened  nuisance 
is  private  or  public.  Atty.  Gen.  v. 
Sheffield  Gas  Consumers'  Co.  (1853)  3 
De  G.  M.  &  G.  804,  22  L.  J.  Ch.  N.  S. 
811,  17  Jur.  677,  1  Week.  Rep.  185,  19 
Eng.  Rul.  Cas.  273;  Atty.  Gten.  v.  Man- 
chester [1893]  2  Ch.  .  (Eng.)  87,  62 
L.  J.  Ch.  N.  S.  459,  3  Reports,  427,  68 
L.  T.  N.  S.  608,  41  Week.  Rep.  459,  57 
J.  P.  343. 

The  power  of  equity  to  enjoin  the 
doing  of  acts  threatening  irreparable 
injury  to  property  rights,  or  constitut- 
ing a  public  nuisance,  is  inherent,  and 
cannot  be  devested  because  the  per- 
formance of  such  acts  may  be  a  viola- 
tion of  the  criAiinal  law.  State  ex  rel. 
Chicago,  B.  &  Q.  R.  Co.  v.  Woolfolk 
(1916)  269  Mo.  389,  190  S.  W.  877 
(injunction  sought  against  the  illegal 
transportation  of  intoxicating  liquor). 

There  must  be  proof  of  imminent 
danger,  to  justify  an  injunction 
against  the  threatened  nuisance. 
Fletcher  v.  Bealey  (1885)  L.  R.  28  Ch. 
Div.  (Eng.)  688,  54  L.  J.  Ch.  N.  S. 
424,  52  L.  T.  N.  S.  541,  33  Week.  Rep. 
745. 

The  complainant  must  establish  the 
prospective  nuisance  with  clearness 
and  reasonable  certainty;  the  danger 
apprehended  must  appear  to  be  im- 
minent, and,  in  the  natural  course  of 
events,  clearly  impending,  and  the  in- 
juries in  their  nature  and  character 
irreparable ;  and  it  is  not  sufficient  to 
make  out  a  doubtful  or  possible  case 
of  danger.  Rochester  v.  Erickson 
(1866)  46  Barb.  (N.  Y.)  92  (restraining 
construction  of  a  wall  which  would 
obstruct  a  river) ;  Hough  v.  Doyles- 
town  (1870)  4  Brewst.  (Pa.)  833  (re^ 
fusing  to  enjoin,  at  the  instance  of  a 
mill   owner,  the   diversion  of  water 
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from  a  stream  by  a  municipality) ; 
Windfall  Ufg.  Co.  v.  Patterson  (1896) 
148  Ind.  414,  37  L.R^  381,  62  Am.  St 
Rep.  532,  47  N.  E.  2,  18  Mor.  Min.  Rep. 
€74  (denying  injunction  to  restrain 
the  drilling  of  a  gas  well  152  feet  from 
the  complainant's  residence). 

The  court  will  not  act  upon  specula- 
tive proof,  or  such  as  furnishes  ground 
only  for  conjecture.  Berger  v.  Smith 
(1912)  160  N.  C.  205,  75  S.  E.  1098 
(refusing  to  enjoin  erection  of  saw- 
mill). 

A  showing  of  probable  or  contingent 
injury  is  insufficient:  the  injury  must 
be  inevitable  and  undoubted.  Mc- 
Cutchen  v.  Blanton  (1881)  59  MIse. 
116. 

The  court,  while  continuing  the  in- 
junction, may  direct  an  issue,  to  de- 
termine whether  the  proposed  struc- 
ture will  constitute  a  nuisance.  Miller 
V.  Trueheart  (1833)  4  Leigh  (Va.) 
569  (where  a  milldam,  which  had  been 
washed  away,  had  constituted  a  nuis- 
ance, and  the  question  was  whether 
the  proposed  remedy,  if  the  dam  were 
rebuilt,  would  obviate  the  nuisance). 

h.  Degree  of  certainty. 

See  also  infra,  I.  f. 

Generally,  the  court  ought  not  to 
interfere^  where  the  injury  apprehend- 
ed is  of  a  character  to  justify  conflict* 
ing  opinions  as  to  whether  it  will  in 
fact  ever  be  realized.  Butler  v.  Rog- 
ers (1853)  9  N,  J.  Eq.  489  (refusing  to 
enjoin  construction  of  a  blacksmith 
shop). 

To  authorize  an  injunction,  it  must 
be  established  by  satisfactory  evi- 
dence that  the  threatened  or  appre- 
hended injury  will  probably  result. 
Braasch  v.  Cemetery  Asso.  (1903)  69 
Neb.  300,  95  N.  W.  646,  5  Ann.  Cas. 
182. 

The  complainant  must  make  out  a 
"strong  case  of  probability"  that  the 
apprehended  mischief  will,  in  fact, 
arise.  Atty.  Gen.  v.  Manchester 
[1898}  2  Gh.  (Eng.)  87,  62  L.  J.  Gh. 
N.  S.  459,  3  Reports,  427,  68  L.  T.  N. 
S.  608,  41  Week.  Rep.  459,  57  J.  P.  343. 

There  n^ust  be  an  ''extreme  probabil- 
ity" of  irreparable  injury,  to  justify 
the  granting  of  an  injunction  to  re- 
strain an  alleged  threatened  nuisance. 


Spooner  ▼.  McConnell   (1838)  *  1  Mc- 
Lean, 387,  Fed.  Gas.  No.  13,245. 

The  complainant  must  establish 
with  a  "high  degree  of  probability" 
that  a  nuisance  will  result.  Atty.  Gen. 
V.  Manchester  (Eng.)  supra. 

There  must  be  a  ''practical  certain- 
ty" that  a  nuisance  will  result  to  jus- 
tify equitable  interference.  Golumbia 
Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Go.  v. 
Prison  Commission  (1899)  92  Fed.  801. 

The  proposed  enterprise  must  "in- 
evitably" prove  a  nuisance,  to  justify 
equitable  interference.  Sherman  v. 
Levingston  (1910)  128  N.  Y.  Supp. 
581 ;  Heaton  v.  Packer  (1909)  131  App. 
Div.  812, 116  N.  Y.  Supp.  46;  Harrison 
V.  Brooks  (1856)  20  Ga..537. 

It  must  appear  that  the  business 
which  it  sought  to  enjoin  will,  under* 
the  circumstances,  "necessarily"  be 
a  nuisance.  Alexander  v.  Tebeau 
(1903)  24  Ky.  L.  Rep.  1305,  71  S.  W. 
427;  Wolcott  v.  Melick  (1856)  11  N.  J. 
Eq.  204,  66  Am.  Dec.  790. 

"We  fully  agreoy"  said  the  court  in 
Missoun  v.  Illinois  (1900)  180  U.  S. 
208,  45  L.  ed.  497,  21  Sup.  Gt.  Rep. 
.331,  "with  the  contention  of  defend- 
jants'  counsel  that  it  is  settled  that  an 
injunction  to  restrain  a  nuisance  will 
issue  only  in  cases  where  the  fact  of 
nuisance  is  made  out  upon  determin- 
ate and  satisfactory  evidence;  that  if 
the  evidence  be  conflicting  and  the  in- 
jury be  doubtful,  that  conflict  and 
doubt  will  be  a  ground  for  withholding 
an  injunction;  and  that,  where  inter- 
position by  injunction  is  sought,  to 
restrain  that  which  is  apprehended 
will  create  a  nuisance  of  which  its 
complainant  may  complain,  the  proofs 
must  show  such  a  state  of  facts  as  will 
manifest  the  danger  to  be  real  and 
immediate." 

A  bare  possibility  of  injury  willnot 
warrant  an  injunction  against  an  al- 
leged threatened  nuisance.  L3rtton  v. 
Steward  (1876)  2  Tenn.  Gh.  586. 

But,  on  the  other  hand,  equity  will 
not  refuse  to  enjoin  a  threatened  nuis- 
ance because  there  is  a  "bare  possibil- 
ity" that  the  evil  may  be  avoided.  In 
Ripon  V.  Hobart  (1834)  3  Myl.  &  K 
169,  40  Eng.  Reprint,  65,  the  court 
said:  "Proceeding  upon  practical 
views  of  human  affairs,  the  law  will 
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guard  against  risks  which  are  so  im- 
minent that  no  prudent  person  would 
incur  them,  although  they  do  not 
amount  to  absolute  certainty  of  dam- 
age. Nay,  it  will  go  further,  accord- 
ing to  the  same  practical  and  rational 
view,  and,  balancing  the  magnitude  of 
the  evil  against  the  chances  of  its 
occurrence,  it  will  even  provide 
against  a  somewhat  less  imminent 
probability  in  cases  where  the  mis- 
chief, should  it  be  done,  would  be  vast 
and  overwhelming."  The  court,  how- 
ever, in  this  instance,  refused  to  grant 
an  injunction  against  the  erection  and 
use  of  a  steam  engine  for  drainage 
purposes,  sought  on  the  ground  that 
by  the  use  of  the  engine  instead  of 
windmills,  which  had  previously  been 
used,  the  water  would  be  pumped  in 
such  quantities  and  so  continuously  as 
to  injure. the  banks  of  a  stream  which 
the  complainants  were  bound  to  keep 
in  repair. 

And  it  was  said  in  Mohawk  Bridge 
Co.  V.  Utica  &  S.  R.  Co.  (1837)  6  Paige 
(N.  Y.)  554,  that  if  the  magnitude  of 
the  injury  to  be  guarded  against  is 
great,  and  the  risk  so  imminent  that 
no  prudent  person  would  think  of  in- 
curring it,  the  court  will  not  refuse 
its  aid  for  the  protection  of  the  com- 
plainant's rights  by  injunction,  on  the 
ground  that  there  is  a  bare  possibility 
that  the  anticipated  injury  from  the 
noxious  erection  may  not  happen.  To 
the  same  effect  is  Phoenix  v.  Emigra- 
tion Comrs.  (1865)  1  Abb.  Pr.  (N.  Y.) 
466,  which  is  affirmed  in  (1855)  12 
How.  Pr.  1. 

Absolute  certainty  of  injury  unless 
an  injunction  is  issued  to  restrain  a 
threatened  nuisance  need  not  be 
shown  to  warrant  the  granting  of  the 
injunction :  there  must  be  a  reasonable 
probability.  Nelson  v.  Swedish  E. 
Lutheran  (Cemetery  Asso.  (1910)  111 
Minn.  149,  34  L.R.A.(N.S.)  565,  126  N. 
W.  723,  127  N.  W.  626,  20  Ann.  Cas. 
790  (suit  to  enjoin  establishment  of 
cemetery);  Miley  v.  A'Heam  (1892) 
13  Ky.  L.  Rep.  834,  18  S.  W.  529 ;  Atty. 
Gen.  V.  Manchester  (Eng.)  supra. 

To  warrant  the  granting  of  an  in- 
junction to  restrain  a  threatened 
nuisance  on  the  ground  of  deteriora- 
tion in  the  value  of  property,  a  strong- 


er case  must  be  made  out  than  in  cases 
of  threatened  injuries  to  health. 
Phoenix  v.  Emigration  Comrs.  (N.  Y.) 
supra. 

And  while  perhaps  proof  that  the 
nuisance  is  inevitable,  or  will  neces- 
sarily ensue,  may  be  properly  demand- 
ed when  nothing  more  than  discomfort 
is  anticipated,  a  reasonable  certainty 
that  the  nuisance  will  result  unless 
the  injunction  is  granted  is  sufficient 
when  danger  to  health  or  life  is  threat- 
ened. Holke  V.  Herman  (1900)  87  Me. 
App.  126  (where  an  injunction  was 
sought  to  restrain  the  establishment 
of  a  pond  near  the  complainant's  res- 
idence). 

So,  in  Elliott  v.  Ferguson  (1904)  37 
Tex.  Civ.  App.  40,  88  S.  W.  66,  it  was 
held  that  the  complaint  need  not  al- 
lege facts  showing  that  a  nuisance 
must  "inevitably"  result  from  the  es- 
tablishment of  a  proposed  cemeteiy; 
but  that  such  facts  must  be  alleged  as 
show  "with  cogency,  clearness,  and 
reasonable  certainty"  that  the  acts 
threatened,  if  done,  would  create  a 
nuisance,  and  that  the  complainant 
would  suifer  irreparable  injury  there- 
from. 

And  it  was  held  in  Elliott  v.  Fergu- 
son (Tex.)  supra»  that  an  instruction 
that  "the  burden  of  proof  is  on  plain- 
tiffs to  show  beyond  a  reasonable 
doubt  that  l^e  use  of  the  grounds  for 
cemetery  purposes  will  probably  result 
in  poisoning  the  water  in  their  wells 
and  springs,  or  in  contaminating  the 
atmosphere  of  their  homes,"  was  erro- 
neous as  imposing  too  great  a  degree 
of  certainty  on  the  complainants. 

It  was  held  in  Moore  v.  Coleman 
(1917)  —  Tex.  Civ.  App.  — ,  195  S.  W. 
212,  that  while  the  evils  anticipated 
must  be  shown  to  be  such  as  are  im- 
minent and  certain  to  occur,  to  war- 
rant the  granting  of  an  injunction  to 
restrain  an  improvement  such  as  a 
cotton  gin,  yet  it  is  not  proper  so  to 
instruct  the  jury. 

o.  Public   inconveniencm   and   oompors- 

tive  injury. 

The  general  question  whether  the 
court,  in  determining  the  right  to  an 
injunction  against  a  nuisance,  will  re- 
gard the  public  convenience,  or  com- 
pare the  amount  of  injury  to  the  plain- 
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tiff  from  the  nuisance  with  the  injury 
to  defendant  from  the  injunction,  if 
one  is  granted,  is  beyond  the  scope  of 
this  annotation,  as  it  is  not  peculiar 
to  anticipated  or  threatened  nuisances 
as  distinguished  from  existing  nuis- 
ances; though  the  courts  are  perhaps 
soooaewhat  more  apt  to  be  influenced 
by  these  considerations  in  a  case  in- 
volving a  threatened  or  anticipated 
nuisance  than  in  a  case  of  an  actually 
existing  nuisance*  In  either  case,  of 
course,  these  considerations  weigh 
more  heavily  upon  an  application  for 
an  interlocutory  injunction,  than  up- 
on an  application  for  a  final  injunc- 
tion. 

The  court  is  less  disposed  to  inter- 
fere where  the  apprehended  mischief 
is  from  such  establishments  and  erec- 
tions as  have  a  tendency  to  promote 
the  public  convenience.  Harrison  v. 
Brooks  (1856)  20  Ga.  537  (livery 
stable);  Bacon  v.  Walker  (1886)  77 
Ga.  336  (jail) ;  Barnes  v.  Calhoun 
(1842)  37  N.  C.  (2  Ired.  Eq.)  199 
(mill). 

This  doctrine  is  approved  in  a  num- 
ber of  cases  in  North  Carolina  in- 
volving the  restraint  of  mills.  Thus,  it 
was  held  in  Wilder  v.  Strickland 
(1856)  55  N.  C.  (2  Jones,  Eq.)  386, 
that  the  establishment  of  a  mill,  which 
is  a  convenience  and  necessity  to  the 
public,  will  not  be  enjoined  on  the 
firround  that  complainants  will  sustain 
injury  by  overflow  of  their  lands, 
where  the  injury  is  comparatively 
slifirht. 

And  in  Atty«  Gen.  v.  Lea  (1844)  88 
N.  C  (3  Ired.  Eq.)  301,  in  refusing  to 
enjoin  the  erection  of  a  mill,  the  court 
said:  "When  the  mischief  arising 
from  the  erection  of  a  mill,  which  is  a 
public  convenience,  does  not  extend  to 
the  neighborhood,  but  is  confined  to  a 
particular  family,  it  cannot,  as  a  gen- 
eral rule,  under  this  head,  be  held  a 
nuisance,  to  be  redressed  by  abate* 
ment  or  injunction.  In  the  case  before 
us,  it  does  not  appear  from  the  evi- 
dence that  the  erection  of  the  mill 
pond  will  endanger  the  health  of  the 
neifirhborhood,  or  of  the  relator's  fam* 
ily.  •  •  .  We  cannot,  therefore,  say 
we  are  satisfied  that  effects  so  inju- 
rious to  the  health  of  the  neighbor- 


hood as  to  render  it  a  nuisance  will 
result  from  the  erection  of  this  pond. 
But  it  appears  to  us  this  is  a  case  of 
private  nuisance,  if  a  nuisance  at  all, 
in  the  erection  of  a  mill,  which  will 
be  a  public  convenience.  And  there 
is  nothing  to  show  us  that  there  is  so 
great  a  disproportion  between  the 
private  suffering  and  the  public  con- 
venience, as  would  authorize  the  court 
to  interfere.  The  legislature  consid- 
ers public  mills  as  public  conven- 
iences, and  encourages  their  erection 
even  by  taking  from  another  so  much 
of  his  land  upon  just  compensation  as 
may  be  necessary,  unless  the  mill 
when  erected  will  be  a  public  nuis- 
ance. .  .  . »  In  this  case  the  whole 
of  the  land  on  which  the  mill  and  pond 
will  be  belongs  to  the  defendants, 
they  have  a  right  to  use  it,  as  in  their 
discretion  may  seem  right,  provided 
in  doing  so,  they  do  not  injure  the 
public  or  private  individuals,  and 
when  the  use  they  make  of  it  is  to  the 
public  convenience,  and  the  injurious 
effect  confined  to  a  private  individual, 
the  interest  of  the  latter  <nust  give 
way  to  that  of  the  many,  unless  he 
can  mak^  it  manifestly  appear  that 
so  great  a  difference  exists  between 
his  injury  and  the  public  convenience 
as  bears  no  comparison,-  and  that  the 
erection  will  be  followed  by  irrepar- 
able mischief,  in  which  case  the  court 
will  interfere  by  injunction.'* 

And  the  rebuilding  of  a  mill  which 
would  be  a  public  convenience  and 
would  not  injure  the  health  of  the 
neighborhood,  although  it  would  that 
of  the  complainant  and  his  family,  it 
was  held  in  Atty.  Gen.  ex  rel.  Eason 
V.  Perkins  (1831)  17  N.  C.  (2  Dev. 
Eq.)  38,  would  not  be  enjoined,  in  view 
of  statutory  provisions  encouraging 
the  building  of  mills  by  restraining 
successive  actions  for  private  injury, 
requiring  a  minimum  of  £10  dam- 
age annually  to  sustain  an  action^ 
and  authorizing  the  court  to  order  the 
building  on  lands  of  another  unless 
the  mill  would  create  a  nuisance  to 
the  neighborhood.  The  above  conclu- 
sion was  reached  especially  in  view  of 
the  fact  that  the  complainant  had  pur- 
chased his  property  after  the  original 
mill  was  in  operation. 
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It  was  said  in  Berger  v.  Smith 
(1912)  160  N.  C.  206,  75  S.  E.  1098, 
tiiat  if  the  proposed  structure  will  be 
beneficial  to  the  public*  the  court  will 
not  stop  its  erection,  if  it  is  not  a 
nuisance  per  se,  unless  the  private  in- 
jury is  greater  in  proportion  than  the 
public  benefit.  In  this  case  an  in- 
junction was  refused  to  restrain  the 
erection  of  a  sawmill. 

The  court  may  balance  the  incon- 
venience likely  to  be  incurred  by  the 
respective  parties,  in  case  of  a  threat- 
ened nuisance,  and  grant  or  withhold 
the  injunction  according  to  a  sound 
discretion;  and  the  injunction  should 
not  issue  when  the  benefit  to  one  party 
is  but  small,  while  it  would  operate 
oppressively  and  to  the  annoyance 
and  injury  of  the  other  party,  unless 
the  wrong  is  so  wanton  and  unpro- 
voked as  to  deprive  the  defendant  of 
equitable  consideration.  This  rule  is 
especially  true  where  the  alleged 
threatened  nuisance,  while  highly 
beneficial  to  one  party,  may  possibly 
not  be  prejudicial  to  the  other. 
Hough  V.  Doylestown  (1870)  4Brewst. 
(Pa.)  388  (refusing  to  enjoin  diver- 
sion of  water  by  a  municij^ality  for 
domestic  uses,  at  the  instance  of  a 
mill  owner). 

In  Dorsey  v.  Allen  (1881)  86  N.  C. 
858,  89  Am.  Rep.  704,  the  court,  in  re- 
fusing to  grant  a  restraining  order  to 
prevent  the  erection  of  a  planing  mill 
and  gin  on  a  lot  adjacent  to  that  of 
complainant's  residence,  took  into  con- 
sideration the  benefit  to  the  commun- 
ity from  the  projected  enterprise  as 
compared  with  the  detriment  the  com- 
plainant might  sustain,  and  stated  that 
when  the  anticipated  injury  is  con- 
tingent and  possible  only,  or  the  pub- 
lic benefit  preponderates  over  the 
private  inconvenience,  the  court  will 
not  interfere. 

Although  equity  will  not  usually 
grant  preventive  relief  in  cases  of 
public  nuisances,  where  it  is  question- 
able whether  a  nuisance  will  result, 
it  has  been  said  that  even  in  these 
doubtful  cases,  an  injunction  will 
sometimes  be  granted,  to  continue  un- 
til a  trial  at  law,  where  its  denial 
would  be  productive  of  great  public 
inconvenience.    State  v.  Mobile  (1887) 


5  Port.  (Ala.)  279,  80  Am.  Dec.  564 
See  also  Williamson  ▼.  Caman  (1829) 
1  Gill  &  J.  (Md.)  184. 

That  the  right  of  navigation  in  a 
canal  is  of  little  value  to  the  public 
compared  to  the  great  value  to  a 
municipality  of  an  obstruction  which 
it  proposes  to  place  across  the  canal 
will  not  prevent  equity  from  enjoining 
the  obstruction  at  the  suit  of  the  state. 
State  ex  rel.  Lyon  v.  Columbia  Water 
Power  Co.  (1909)  82  S.  C.  181,  22 
L.R.A.  (N.S.)  485, 129  Am.  St.  Rep.  876, 
68  S.  E.  884, 17  Ann.  Cas.  348. 

d.  SubsianiUU   and   irreparoMe   injwrf. 

The  general  rule  with  respect  to 
equitable  interference  in  cases  involv- 
ing nuisances,  that  the  complainant 
must  show  an  injury  that  is  irrepar- 
able, or  one  which  cannot  be  adequate- 
ly compensated  by  damages  in  an  ac- 
tion at  law,  and  that  he  must  establish 
a  case  of  serious  mischief,  and  not 
mere  trifling  discomfort  (20  R.  C.  L 
§92),  has  been  applied,  or  at  least 
approved,  in  many  cases  where  the 
nuisance  was  merely  prospective, 
among  which  the  following  are  cited 
by  way  of  illustration: 

California.  —  Randall  v.  Freed 
(1908)  154  Cal.  299,  97  Pac.  669. 

Connecticut — Bigelow  v.  Hartford 
Bridge  Co.  (1842)  14  Conn.  565,  36 
Am.  Dec.  502  (suit  to  enjoin  rebuild- 
ing of  causeway,  on  the  ground  of  in* 
jury,  by  overflow  of  the  plaintiff's 
land). 

Delaware.— Gray  v.  Baynard  (1883) 

6  Del.  Ch.  499  (encroachment  on  high- 
wav) . 

MIssourL— Welton  v.  Martin  (1842) 

7  Mo.  807  (alleged  interference  with 
the  plaintiff's  mill  and  dam  by  the  pro- 
posed erection  of  another  dam). 

New  Jersey. — Quackenbush  v.  Van 
Riper  (1835)  8  N.  J.  Eq.  850,  29  Am. 
Dec.  716  (refusing  to  enjoin  erection 
of  a  dam  which  it  was  claimed  would 
injure  the  complainant  because  of 
overflow) ;  Vanwinkle  v.  Curtis  (1836) 
3  N.  J.  Eq.  422  (refusing  to  enjoin 
diversion  of  part  of  the  water  of  a 
stream  which  flowed  through  a  comer 
of  complainant^s  land  and  was  not 
used  by  him) ;  Morris  &  E.  R.  Co.  v. 
Prudden    (1869)    20   N.   J.   Eq.   580; 


ANNO.— INJUNCTION— THREATENED  NUISANCE. 


761 


Duncan  v.  Hayes  (1871)  22  N.  J.  Eq. 
25;  Atty.  Gen.  ex  rel.  Gloucester  City 
V.  Brown  (1878)  24  N.  J.  Eq.  89  (re- 
fnsingr  an  injunction  to  restrain  ob- 
struction of  an  unused  highway) ; 
Hagerty  v.  Lee  (1889)  45  N.  J.  Eq.  256, 
17  Atl.  826  (obstruction  of  light  and 
air)  ;  Raritan  Twp.  v.  Port  Reading  R.- 
Co.  (1891)  49  N.  J.  Eq.  11,  23  Atl.  127 
(obstruction  of  highway  by  railroad 
abutments) ;  Northfield  v.  Atlantic 
County  (1913)  85  N.  J.  Eq.  47,  95  Atl. 
745  (tuberculosis  hospital) ;  Bour* 
geois  V.  Miller  (1918)  —  N.  J.  Eq.  — , 
104  Atl.  383. 

North  Carbllna.— Wilder  v.  Strick* 
land  (1856)  55  N.  C.  (2  Jones,  Eq.) 
386  (mill). 

Pernisylyania. — Rhodes    v.    Dunbar 
(1868)   57  Pa.  274,  98  Am.  Dec.  221 
(planing    mill) ;    Philadelphia's    Ap- 
peal (1875)  78  Pa.  33  (encroachment 
on    highway) ;  Hough  v.  Doylestown 
( 1870)  4  Brewst.  333  (refusing  to  en- 
join diversion  of  water  by  a  municipal- 
ity for  domestic  uses,  at  the  instance 
of  a  mill  owner). 

South  Carolina. — Lining  ▼.  Geddes 
(1826)  6  S.  C.  Eq.  (1  M'Cord)  304,  16 
Am.  Dec.  606  (denying  an  injunction 
to  restrain  the  obstruction  of  a  pri- 
vate way  by  the  building  of  a  fence  or 
the  cutting  of  a  ditch  across  it) . 

Texas.— Dunn  v.  Austin  (1889)  77 
Tex.  139,  11  S.  W.  1125  (cemetery). 

Vermont.  —  Curtis  v.  Winslow 
(1866)  38  Vt.  690  (bam). 

Washington. — ^Rea  v.  Tacoma  Mau- 
soleum Asso.  (1918)  103  Wash.  429,  1 
A.L.R.  541,  174  Pac.  961  (mausoleum). 

West  Virginia. — Chambers  v.  Cra- 
mer (1901)  49  W.  Va.  395,  54  L.R.A. 
545,  38  S.  E.  691. 

Wisconsin. — Janesville  v.  Carpenter 
(1890)  77  Wis.  288,  8  L.R.A.  808,  20 
Am.  St.  Rep.  123,  46  N.  W.  128. 

England.  —  Atty.  Gen.  v.  Nichol 
(1809)  16  Ves.  Jr.  338, 33  Eng.  Reprint, 
1012  (wall  interfering  with  light) ; 
Butt  V.  Imperiol  Gas  Co.  (1866)  L.  R, 
2  Ch.  158,  16  L.  T.  N.  S.  820,  15  Week. 
Rep.  92 ;  Atty.  Gen.  v.  Cambridge  Con- 
sumers Gas  Co.  (1868)  L.  R.  4  Ch.  71 
(gSLB  pipes  in  street) ;  Harrison  v. 
Good  (1871)  L.  R.  11  Eq.  338,  40  L.  J. 
Ch.  N.  S.  294,  24  L.  T.  N.  S.  263,  19 
Week.  Rep.  346  (school) ;  Fletcher  v. 


Bealey  (1885)  L.  R.  28  Ch.  Div.  688; 
Arnott  V.  Whitby,  54  L.  J.  Ch.  N.  S. 
424,  52  L.  T.  N.  S.  541,  33  Week.  Rep. 
745;  Urban  Dist  Council  (1908)  73 
J.  P.  64  (blocking  access  to  house). 

Canada.— McBean  v.  Wyllie  (1902) 
14  Manitoba  L.  R.  135  (warehouse) . 

To  justify  equitable  interference 
there  must  be  a  strong  case  of  press- 
ing necessity,  with  threatened,  sub- 
stantial, and  serious  damages.  Morris 
&  E.  R.  Co.  V.  Prudden  (N.  J.)  and 
Welton  ▼.  Martin  (Mo.)  supra. 

It  was  held  in  Randall  v.  Freed 
(1908)  154  Cal.  299,  97  Pac.  669,  that 
threatened  repeated  trespasses,  ac- 
companied by  offensive  and  insulting 
language,  would  not  be  enjoined,  even 
if  the  same  constituted  a  nuisance,  in 
the  absence  of  a  showing  that  there 
was  no  prompt  and  adequate  remedy 
at  law. 

In  holding  that  an  injunction 
against  the  rebuilding  of  a  causeway 
was  not  justified  on  the  ground  that 
trifling  inconvenience  or  unsubstan- 
tial injury  might  result  to  the  com- 
plainant through  the  overflow  of  his 
land,  the  court  in  Bigelow  v.  Hartford 
Bridge  Co.  (1842)  14  Conn.  565,  36 
Am.  Dec.  502,  said:  "The  proof  in 
the  case  relieves  us  from  the  necessity 
of  examining  minutely  the  principles 
and  authorities  applicable  to  bills  for 
injunction  founded  on  apprehended  in- 
juries. ...  Of  whatever  character 
it  is  requisite  that  the  injury  com- 
plained of  should  be,  in  order  to  lay 
the  foundation  for  this  remedy,  it  is 
necessary  that  it  should  be  a  substan- 
tial, and  not  merely  a  technical,  or 
inconsequential,  injury.  There  must 
not  only  be  a  violation  of  the  plain- 
tiff's rights,  but  such  a  violation  as  is, 
or  will  be,  attended  with  actual  or 
serious  damage.  Even  although  the 
injury  may  be  such  that  an  action  at 
law  would  lie  for  damages,  it  does  not 
follow  that  a  court  of  equity  would 
deem  it  proper  to  interpose  by  the 
summary,  peculiar,  and  extraordinary 
remedy  of  injunction." 

To  warrant  the  issuance  of  an  in- 
junction to  restrain  an  obstruction  or 
encroachment  on  a  public  street  or 
highway,  the  obstruction  or  encroach- 
ment must  not  only  be  clearly  illegal. 
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must  also  be  of  such  a  character 
as  to  materially  and  substantially  in- 
terrupt or  impede  the  public  use  of 
the  same  as  a  street  or  highway.  Gray 
V.  Baynard  (1888)  6  DeL  Ch.  499; 
Philadelphia's  Appeal  (1875)  78  Pa. 
33. 

In  Janesville  v.  Carpenter  (1890) 
77  Wis.  288,  8  L.R.A.  808,  20  Am.  St. 
Rep.  123,  46  N.  W.  128,  it  was  held 
that  a  complaint  for  an  injunction  to 
enjoin  the  erection  of  a  building  over 
a  river  did  not  state  a  cause  of  action 
which  alleged  merely  that  the  build- 
ing would  cause  the  water  to  set  back 
on  complainant's  premises  ''to  8<Hne 
extent'' 

The  rule  that  mere  depreciation  in 
the  value  of  adjoining  property  be- 
cause of  the  alleged  threatened  nuis- 
ance is  not  of  itself  sufficient  to  just- 
ify an  injunction  is  illustrated  by  the 
following  cases : 

United  States.--Parker  v.  Winni- 
piseogee  Lake  Cotton  &  Woollen  Co. 
(1862)  2  Black,  545,  17  L.  ed.  833. 

California.  —  Siskiyou  Lumber  & 
Mercantile  Co.  v.  Rostel  (1898)  121 
Cal.  511,  53  Pac.  1118. 

Missouri. — ^Van  De  Vere  v.  Kansas 
City  (1891)  107  Mo.  83,  28  Am.  St. 
Rep.  396,  17  S.  W.  695. 

New  Jersey. — Morris  &  E.  R.  Co.  v. 
Prudden  (1869)  20  N.  J.  £q.  530; 
Duncan  v.  Hayes  (1871)  22  N.  J.  Eq. 
25;  Northfield  v.  Atlantic  County 
(1913)  85  N.  J.  Eq.  47,  95  Atl.  745; 
Bourgeois  v.  Miller  (1918)  —  N.  J. 
Eq.  — ,  104  Atl.  383. 

Pennsylvania. — ^Rhodes  v.  Dunbar 
(1868)  57  Pa.  274,  98  Am.  Dec.  221. 

Texas.— Dunn  v.  Austin  (1889)  77 
Tex.  139,  11  S.  W,  1125;  Elliott  v. 
Ferguson  (1904)  37  Tex.  Civ.  App. 
40,  88  S.  W.  56. 

Vermont  —  Curtis  v.  Winslow 
(1866)  38  Vt.  690. 

Washington. — ^Rea  v.  Tacoma  Mau- 
soleum Asso.  (1918)  103  Wash.  429,  1 
A.L.R.  541, 174  Pac.  961. 

England. — Atty.  Gen.  v.  Nichol 
(1809)  16  Ves.  Jr.  338,  83  Eng.  Re- 
print,  1012,  10  Revised  Rep.  186;  Butt 
V.  Imperial  Gas  Co.  (1866)  L.  R.  2  Ch. 
158,  16  L.  T.  N.  S.  820,  15  Week.  Rep. 
92;  Harrison  v.  Good  (1871)  L.  R.  11 


Eq.  338,  40  L.  J.  Gh.  N.  S.  294,  24  L.  T. 
N.  S.  263,  19  Week.  Rep.  346. 

That  a  planing  and  sawmill  on  a  lot 
adjacent  to  a  boarding  house  will  in- 
jure the  prestige  of  the  house,  making 
it  less  desirable  for  the  better  class 
of  boarders,  and  thus  lessen  profits, 
is  not  a  ground  for  restraining  its 
erection  and  operation.  Duncan  v. 
Hayes  (1871)  22  N.  J.  Eq.  25. 

And  that  a  valuable  residence  prop- 
erty will  be  greatly,  depreciated  by  the 
establishment  of  a  school  on  an  ad- 
joining lot  is  not  a  ground  for  re- 
straining the  establishment  of  the 
school  as  a  nuisance.  'Harrison  v. 
Good  (Eng.)  supra. 

So,  the  fact  that  the  value  of  com- 
plainant's residence  will  be  lessened 
by  a  bam  about  10  feet  from  it  which 
the  defendant  is  erecting  will  not,  of 
itself,  be  sufficient  to  enjoin  the  erec- 
tion of  the  bam.  Curtis  v.  Winslow 
(Vt.)  supra. 

That  a  proposed  building  will  ob- 
struct the  view  from  the  highway  of  a 
sign  maintained  by  the  complainant 
to  advertise  his  business  will  not  war- 
rant an  injunction  against  the  pro- 
posed erection.  Butt  v.  Imperial  Gas 
Ck>.  (1866)  L.  R.  2  Ch.  (Eng.)  158,  16 
L.  T.  N.  S.  820,  15  Week.  Rep.  92. 

That  the  proposed  structure  will  in- 
crease the  risk  to  the  complainant 
from  fire,  and  consequently  raise  his 
insurance  rates,  will  not  warrant  a 
granting  of  an  injunction.  Siskiyou 
Lumber  &  Mercantile  Co.  v.  Rostel 
(Cal.)  supra;  Duncan  v.  Hayes  (N.  J.) 
and  Rhodes  v.  Dunbar  (Pa.)  supra; 
Chambers  v.  Cramer  (1901)  49  W.  Va. 
395,  54  L.R.A.  645,  36  S.  E.  691 ;  Mc- 
Bean  v.  Wyllie  (1902)  14  Manitoba  L. 
R.  135. 

Mere  apprehension  of  danger  from 
fire  was  held  in  R)iodes  v.  Dunbar 
(Pa.)  supra,  not  sufficient  reason  for 
enjoining  the  building  of  a  planing 
mill,  even  though  a  former  building 
of  the  same  kind  in  the  same  place  had 
been  destroyed  by  fire. 

••  Necessity  Vkal  tuts  eontempiaied  %ciU 
eretff e  a  nuisance  per  ae. 

i.  In  general. 

There  are  expressions  in  many  of 
the  cases  to  the  effect  that  an  injunc- 
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tion  will  not  be  granted  to  restrain  a 
threatened  nuisance  unless  the  act  or 
thing  which  it  is  sought  to  restrain 
will  constitute  a  nuisance  per  se.  St. 
Louis  V.  Enapp,  S.  &  Go.  (1881)  2 
McCrary,  516,  6  Fed.  221,  reversed  on 
other  grounds  in  (1882)  104  U.  S.  658, 
26  L.  ed.  883;  Cooper  v.  Whissen 
(1910)  95  Ark.  546,  130  S.  W.  703; 
Marrs  v.  Fiddler  (1902)  24  Ky.  L.  Rep. 
722,  69  N.  W.  953;  King  v.  Hamill 
(1908)  97  Md.  103,  54  Atl.  625;  Sher- 
man V.  Leyingston  (1910)  128  N.  Y» 
Sapp.  581.  However,  it  is  frequently 
not  clear  as  to  just  what  meaning  the 
court  attaches  to  the  expression  ''nuis- 
ance per  se."  The  general  rule  ap« 
pears  to  be  that  stated  in  Flood  v.  Con- 
aomers  Co.  (1903)  105  DL  App.  559, 
tiuit  ordinarily  an  injunction  will  be 
irranted  where  the  act  or  thing  threat- 
ened is  a  nuisance  per  so,  or  necessa- 
rily will  become  a  nuisance. 

And  in  Bowen  v.  Mauzy  (1889)  117 
Ind.  258,  19  N.  E.  526,  the  court  said 
that  in  a  proper  case  an  injunction 
will  lie  to  prevent  the  use  of  property 
for  a  business  which  is  a  nuisance  per 
se,  and  even  a  business  not  a  nuisance 
per  se,  if  threatened  and  intended  to 
be  conducted  in  an  improper  manner, 
80  as  to  constitute  a  nuisanpe. 

It  was  said  also  in  Sutton  v.  Findlay 
Cemetery  Asso.  (1915)  270  III.  11, 
LR.A.1916B,  1135,  110  N.  E.  315, 
Ann.  Cas.  1917B,  559,  in  holding  that 
an  injunction  should  be  granted  to  re- 
strain the  under-drainage  of  a  cem- 
etery into  a  stream  flowin(^  through 
the  complainant's  premises,  where  the 
evidence  left  no  substantial  doubt 
that  injurious  contamination  would 
result:  'Defendant  insists  that  as  a 
cemetery  is  not  a  nuisance  per  se,  but 
may  or  may  not  be  a  nuisance,  accord- 
ing to  circumstances,  its  character  as 
such  should  have  been  first  established 
by  a  judgment  in  an  action  at  law,  be- 
fore a  court  of  equity  would  interfere 
by  injunction  to  restrain  or  abate  it. 
That  this  was  formerly  the  rule  is  un- 
doubtedly true;  but  that  rule  has,  in 
more  modem  times,  not  been  strictly 
adhered  to.  In  cases  where,  although 
the  thing  sought  to  be  restrained  is 
not  a  nuisance  per  se,  the  right  to  that 
relief  is  so  clear  as  to  be  free  from 


substantial  doubt,  the  relief  will  be 
granted  without  first  resorting  to  an 
action  at  law  to  declare  the  thing  a 
nuisance." 

So,  in  Seigle  v.  Bromley  (1912)  22 
Colo.  App.  189,  124  Pac.  191,  an  ac- 
tion to  enjoin  the  establishment  of  a 
bog  ranch  near  the  plaintiff's  dwell- 
ing, where  the  evidence  showed  that 
the  defendant  contemplated  the  feed- 
ing of  garbage,  offal,  and  dead  an- 
imals, the  court  said  that  the  question 
whether  a  place  so  operated  was  a 
nuisance  per  se  was  not  involved,  as 
the  trial  court  had  judicially  deter- 
mined that  a  business  so  conducted 
would  be  such  a  nuisance  as  should  be 
enjoined 

2.  Erection  of  structures  not  nuisances 

per  se. 

The  rule  that  equity  will  not  inter- 
fere in  advance  of  the  creation  of  a 
nuisance  where  the  apprehended  in- 
jury is  doubtful  or  contingent  is  espe- 
cially applicable  where  the  anticipated 
injury  arises  from  the  use  to  which 
a  proposed  structure  is  to  be  put,  and 
not  from  the  structure  itself.  In  such 
cases,  if  the  structure  itself  will  not 
be  a  nuisance,  and  is  of  such  a  nature 
that  it  may  be  put  to  a  lawful  use 
which  would  not  constitute  a  nuisance, 
the  courts  have  generally  declined  to 
interfere  with  its  erection  on  the 
ground  that  the  contemplated  use  will 
necessarily  be  a  nuisance. 

Arkansas. — Swain  v.  Morris  (1910) 
93  Ark.  362,  125  S.  W.  432,  20  Ann. 
Cas.  930. 

Georgia. — ^Richmond  Cotton  Oil  Co. 
V.  Castellaw  (1910)  134  Ga.  472,  67 
S.  E.  1126;  Quitman  v.  Underwood 
(1918)  148  6a.  152,  96  S.  E.  178. 

Indiana. — ^Keiser  v.  Lovett  (1882) 
85  Ind.  240,  44  Am.  Rep.  10;  Deweese 
V.  Hutton  (1895)  144  Ind.  114,  43  N. 
E.  13. 

Maryland.— King  v.  Hamill  (1903) 
97  Md.  103,  54  Atl.  625. 

Michigan. — Siegel  v.  Wayne  Circuit 
Court  (1909)  155  Mich.  459,  119  N. 
W.  645. 

New  York.— De  Pierris  v.  Mattem 
(1890)  10  N.  Y.  Sapp.  626;  Sherman 
y.  Levingston  (1910)  128  N.  Y.  Supp. 
681. 
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New  Jersey. — Duncan  v.  Hayes 
(1871)  22  N.  J.  Eq.  25. 

North  Carolina.— Cherry  ▼.  Wil- 
liams  (1908)  147  N.  C.  462,  125  Am. 
St.  Rep.  566,  61  S.  E.  267,  15  Ann.  Cas. 
715. 

Pennsylvania. — ^Czarniecki  v.  Bowl- 
man  (1887)  9  Sadler,  32,  11  Atl.  660. 

In  Gzamiecki  v.  Bowlman  (Pa.)  su- 
pra, the  court,  while  holding  that  the 
business  of  boiling  bones  and  car- 
casses of  horses  and  other  animals  in 
a  thickly  settled  neighborhood  would 
be  enjoined,  held  that  the  erection  of 
buildings  in  which  the  complainant 
claimed  such  business  was  to  be  con- 
ducted would  not  be  enjoined,  as  the 
buildings  themselves  were  not  a  nuis- 
ance 

And  in  Cherry  v.  Williams  (N.  C.) 
supra,  a  suit  to  enjoin  the  construe* 
tion  of  a  tuberculosis  sanatorium  in 
a  thickly  populated  residence  section 
of  a  city,  the  court,  while  holding  that 
all  use  of  the  building  for  the  pur- 
poses indicated  should  be  restrained 
until  the  final  hearing  of  the  case, 
stated  that  the  restraining  order 
might  be  so  modified,  if  the  defendant 
desired,  as  to  permit  him  to  proceed 
with  the  construction  of  the  building 
at  his  own  risk. 

The  erection  of  a  building  not  in 
itself  a  nuisance,  it  was  held  in  De 
Pierris  v.  Mattern  (N.  Y.)  supra, 
would  not  be  enjoined  on  allegations 
by  the  complainant,  on  information 
and  belief,  that  the  business  to  be 
carried  on  by  the  defendant  in  the 
structure  when  completed  was  that  of 
building  and  repairing  wagons  and  op- 
erating a  blacksmith  and  paint  shop. 
The  court  said  that  the  possibility  or 
probability  that  the  property  might  be 
used  when  the  building  was  completed 
in  a  manner  detrimental  to  the  com- 
plainant's rights  was  no  ground  for 
granting  an  injunction  in  the  first  in- 
stance, the  building  itself  not  being  a 
nuisance. 

And  in  Siegel  v.  Wayne  Circuit 
Court  (Mich.)  supra,  the  court,  in 
holding  that  an  injunction  should  not 
be  granted  to  restrain  the  erection  of 
an  automobile  garage  in  a  locality 
which  was  changing  from  a  residential 
to  a  business  section,  stated  that  it 


was  obvious  that  the  erection  of  & 
building  which  could  be  used  for  law- 
ful purposes  not  affecting  the  com- 
plainants' rights  ought  not  to  be  en- 
joined because  of  the  possibility  that 
after  completion  it  might  be  used  in 
such  a  way  as  to  constitute  a  nuisance. 

The  doctrine  that  an  injunction  will 
not  lie  to  prevent  the  erection  of  a 
structure  which  is  not,  in  itself,  a 
nuisance,  on  the  ground  that  its  con- 
templated use  will  render  it  a  nuis- 
ance, is  supported  by  the  case  of 
Deweese  v.  Hutton  (Ind.)  supra.  And 
the  court  intimated  that  even  though 
the  structure  could  not  be  put  to  any 
other  use  than  such  as  would  render 
it  a  nuisance,  its  erection  would  not 
be  enjoined  if  the  building  itself 
would  not  foe  a  nuisance.  In  this  case 
an  injunction  was  denied  which  was 
sought  by  the  owner  of  a  lot  adjacent 
to  a  railway  right  of  way,  to  enjoin  the 
railway  company  from  building  on  its 
right  of  way  a  coal  chute  which  it  was 
alleged  would  interfere  with  the  own- 
er's rights  in  the  enjoyment  of  his 
property.  The  court  said  that  no  issue 
was  made  as  to  the  uses  to  which  the 
structure  might  be  put,  other  than 
coaling  purposes,  and  it  had  no 
means  of  knowing  that  the  company 
could  not  use  it  for  other  and  legit- 
imate purposes;  but  that  it  did  not 
decide  that  an  injunction  should  be 
granted  to  prevent  the  erection  of  a 
building,  not  of  itself  a  nuisance, 
though  the  owner  could  make  no  other 
use  of  the  building  than  that  which 
would  constitute  a  nuisance;  but  that, 
on  the  contrary,  it  was  impressed  with 
a  view  that  a  structure  not  in  itself 
a  nuisance  might  be  erected  without 
interference  from  the  courts,  if  the 
owner  would  invest  with  the  chance 
of  a  denial  of  his  right  to  conduct 
within  it  a  particular  business  which 
might  be  declared  a  nuisance,  or  the 
further  chance  that  he  might  not  find 
a  use  for  it  which  would  not  prove  a 
nuisance. 

It  was  said  in  Quitman  v.  Under- 
wood (1918)  148  Ga.  162,  96  S.  E.  178, 
that  generally  equity  will  not  enjoin 
the  construction  of  a  building  not  in 
itself  a  nuisance,  but  the  person  erect- 
ing the  building  will  proceed  at  his 
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peril,  the  whole  Bubject  being  one  for 
the  jury  on  the  trial. 

So,  in  Duncan  v.  Hayes  (1871)  22 
N.  J.  Eq.  25,  the  court  said  that  where 
the  building  the  erection  of  which  it 
is  sought  to  restrain  is  itself  not  a 
nuisance,  the  erection  will  generally 
not  be  enjoined,  bat  the  defendants 
will  be  permitted  to  continue  it  at  the 
risk  of  not  being  permitted  to  use  it 
so  as  to  cause  a  nuisance. 

On  the  other  hand,  in  Cleveland  v. 
Citizens  Gaslight  Co.  (1869)  20  N.  J. 
£q.  201,  the  court  stated  that  it  was 
usual  and  proper,  where  a  building  or 
works  are  being  erected  that  can  only  ' 
be  used  for  a  purpose  that  is  unlaw- 
ful, to  restrain  the  erection;  that  the 
works,  if  erected,  might  tempt  the 
owner  to  use  them,  and  that  it  seemed 
like  trifling  to  permit  one  to  continue 
with  a  building  which  he  could  never 
be  permitted  to  use. 

And  a  court  of  equity  will  interfere 
if  a  work  is  in  progress  which,  though 
not  a  nuisance  in  itself,  "must  man- 
ifestly" end  in  operations  which,  when 
carried  into  effect,  will  present  that 
species  of  nuisance  in  respect  to  which 
the  court  would  give  relief.  Haines  v. 
Taylor  (1846)  10  Beav.  75,  50  Eng, 
Reprint,  511. 

So,  in  Silliman  v.  Hudson  River 
Bridge  Co.  (1877)  4  Blatchf.  74,  Fed, ' 
Cas.  No.  12,851,  in  granting  a  prelim- 
inary injunction  to  restrain  the  erec- 
tion of  a  bridge,  sought  on  the  ground 
that  the  bridge  would  constitute  an 
obstruction  to  navigation,  the  court 
stated  that  the  work  contemplated 
should  be  promptly  enjoined,  if  there 
was  any  reasonable  ground  for  believ- 
ing that  it  might  finally  be  held  an 
obstruction,  and  hence  subject  to 
abatement,  as  the  expense  and  loss  to 
the  defendants  might  otherwise  be 
ruinous;  that  a  refusal  to  grant  the 
injunction  was  an  encouragement  to 
continue  with  the  work,  and  might 
greatly  embarrass  the  determination 
on  the  final  hearing. 

Equil7  should  not  stay  the  comple- 
tion of  a  building  externally  finished 
where  it  is  no't  clear  that  its  use  will 
be  a  nuisance,  and  all  the  injury  that* 
the  complainant  would  suffer  from  its 
erection  would  be  sustained  in  its  ex- 


isting condition,  while  to  grant  the 
injunction  would  result  in  injury  to 
the  defendant.  Harrison  v.  Newton 
(1851)  N.  Y.  Code  Rep.  N.  S.  207. 

/.  Pleadings. 

The  complaint  in  a  suit  to  restrain 
an  alleged  threatened  nuisance  whicn 
is  not  a  nuisance  per  se  must  state 
such  facts  as  will  enable  the  court  to 
determine  whether  the  apprehension 
of  irreparable  injury  is  well  founded; 
general  allegations  that  such  injury 
will  result  are  insufficient;  facts,  and 
not  opinions  or  conclusions,  must  be 
stated. 

United  States. — St.  Louis  v.  Knapp 
S.  &  Co.  Co.  (1881)  2  McCrary,  516,  6 
Fed.  221,  reversed  on  the  question  of 
the  sufiiciency  of  the  particular  allega- 
tions in  (1882)  104  U.  S.  658,  26  U 
ed.  883. 

Alabama. — Kingsbury  v.  Flowers 
(1880)  65  Ala.  479,  39  Am.  Rep.  14. 

California. — ^Branch  Tump.  Co.  v. 
Yuba  County  (1859)  13  Cal.  190; 
Payne  v.  McKinley  (1880)  54  Cal.  532. 

Florida. — ^Thebaut  v.  Canova  (1866) 
11  Fla.  143;  Garnett  v.  Jacksonville, 
St  A.  &  H.  R.  Co.  (1884)  20  Fla.  889. 

Georgia.  —  Coast  Line  R.  Co.  v. 
Cohen  (1878)  50  Ga.  451;  Burrus  v. 
Olumbus  (1898)  105  6a.  42,  31  S. 
E.  124. 

Ulinois,^ — ^Flood  v.  Consumers  Co. 
(1903)  105  111.  App.  559. 

Indiana. — ^Bowen  v.  Mauzy  (1889) 
117  Ind.  258,  19  N.  E.  526. 

Maryland.  —  Roman  v.  Strauss 
(1856)  10  Md.  89;  Adams  v.  Michael 
(1873)  38  Md.  123,  17  Am.  Rep.  516; 
Davis  V.  Baltimore  &  0.  R.  Co.  (1905) 
102  Md.  371,  62  Atl.  572. 

Missouri. — Holke^  v.  Herman  (1900) 
87  Mo.  App.  125. 

Oklahoma. — Clinton  Cemetery  Asso. 
V.  McAttee  (1910)  27  Okla.  160,  31 
L.RJL(N.S.)  945,  111  Pac.  392. 

Texas.— Dunn  v.  Austin  (1899)  77 
Tex.  139,  11  S.  W.  1125;  Elliott  v. 
Ferguson  (1904)  37  Tex.  Civ.  App.  40, 
83  S.  W.  56. 

"The  bill  must  set  forth  such  a  state 
of  facts  as  leaves  no  room  for  doubt 
upon  the  question  of  nuisance,  for  if 
there  is  any  doubt  upon  that  point  the 
benefit  will  be  given  to  the  defendant.'' 
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Garnett  v.  Jacksonville,  St.  A.  &  H.  R. 
Co.  (1884)  20  Fla.  889. 

The  petition  must  allege  such  facts 
as  show  'Vith  cogency,  clearness,  and 
reasonable  certainty  that  the  act 
threatened,  if  done,  will  bring  into  ex- 
istence a  nuisance,  and  that  the  com- 
plainant will  suffer  irreparable  injury 
thereby.**  Elliott  v.  Ferguson  (Tex.) 
supra. 

It  was  held  in  St.  Louis  v.  Knapp, 
S.  &  Co.  Co.  (1882)  104  U.  S.  658,  26 
L.  ed.  888,  reversing  (1881)  2  Mc» 
Crary,  516,  6  Fed.  221,  that  allegations 
in  a  complaint  for  an  injunction 
against  the  driving  of  piles  and  con-  * 
structing  of  runways  in  a  navigable 
river,  that  the  proposed  construction 
would  cause  a  diversion  of  the  river 
from  its  natural  course,  and  create  in 
front  of  the  complainant's  wharf  a  de* 
posit  of  mud  and  sediment,  rendering 
it  impossible  for  vessels  to  approach 
the  wharf,  was  a  sufficiently  certain 
statement  of  the  essential  facts  as 
against  a  demurrer,  and  was  not  a 
mere  expression  of  an  opinion  or  ap- 
prehension on  the  part  of  complain- 
ant. 

To  justify  the  granting  of  an  injunc- 
tion against  the  laying  of  street  rail- 
way tracks  in  a  street,  at  the  instance 
of  a  lot  owner,  on  the  ground  of  spe- 
cial damage,  facts  must  be  set  forth 
to  show  how  and  to  what  extent  there 
will  be  injury,  a  general  allegation 
merely  that  the  railroad  will  injure 
*  the  lot  being  insufficient.  Coast  Line 
R.  Co.  V.  Cohen  (1873)  50  6a«  451. 

11,  lUuatraUons, 

a.  Aniusementa. 

The  application  of  the  rule  that  a 
court  of  equity  may  grant  an  injunc-* 
tion  to  restrain  a  nuisance  which  must 
inevitably  result  from  acts  threatened 
or  in  progress  is  illustrated  by  the 
following  cases  involving  amusements 
of  various  kinds:  Weis  v.  Superior 
Ct.  (1916)  80  Cal.  App.  730,  169  Pac. 
464  (indecent  exposure  exhibition) ; 
St.  John  v.  North  Utica  (1910)  157 
IlL  App.  504  (carnival  and  street 
fair) ;  Com.  ex  rel.  Pratt  v.  McGovem 
(1903)  116  Ky.  212,  66  L.R.A.  280,  75 
S.  W.  261  (prize  fight);  Hamilton 
Corp.  v.  Julian  (reported  herewith) 


ante,  746  (bowling  alley  and  motion 
picture  theater) ;  Altschul  v.  Ludwig 
(1916)  216  N.  Y.  459,  111  N.  E.  216 
(theater  violating  building  code); 
Phillips  V.  Thomas  (1890)  62  L.  T.  N. 
S.  (Eng.)  798  (public  fair  or  exhibi- 
tion) . 

But  it  was  held  in  Pfingst  v.  Senn 
(1893)  94  Ky.  556,  21  L.R.A.  569,  23 
S.  W.  858,  that  an  injunction  would 
not  be  granted  to  restrain  the  prospec- 
tive use  of  premises  as  an  dpen-air 
pleasure  resort  and  beer  garden,  as  a 
nuisance,  since  such  use  of  the  place 
would  not  necessarily  constitute  a 
nuisance,  although  it  had  been  a  nuis- 
ance as  conducted  by  otiier  parties. 

And  it  was  held  in  Alexander  v.  Te> 
beau  (1903)  24  Ky.  L.  Rep.  1805,  71  S. 
W.  427,  that  the  court  would  not  en- 
join the  opening  of  a  baseball  park  on 
land  adjoining  the  complainant's 
dwelling,  on  the  ground  that  the  park 
would  be  so  operated  as  to  constitute 
a  nuisance. 

In  a  suit  by  a  private  citizen  to  en- 
join a  prize  fight  as  a  nuisance,  evi- 
dence merely  that  he  lives  on  the  same 
street  and  within  a  square  of  the  build- 
ing in  which  the  prize  fight  is  to  be 
held  is  insufficient  to  warrant  the 
granting  of  the  injunction  on  the 
ground  of  special  injury.  Louisville 
Athletic  Club  v.  Nolan  (1909)  184  Ky. 
220, 23  L.R.A.  (N.S.)  1019, 119  S.  W.  800. 

The  application  of  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable,  but  only  contingent,  de- 
pending on  the  manner  of  operation, 
use,  or  other  future  circumstances,  is 
illustrated  by  the  following  cases  in- 
volving blacksmith  shops:  Ray  v. 
Lynes  (1846)  10  Ala.  63;  Bowen  v. 
Mauzy  (1889)  117  Ind.  258,  19  N.  £. 
626;  Marrs  v.  Fiddler  (1902)  24  Ky. 
L.  Rep.  722,  69  S.  W.  953;  Rogers  v. 
Danforth  (1853)  9  N.  J.  Eq.  289;  But- 
ler v.  Rogers  (1853)  9  N.  J.  Eq.  487; 
Chambers  v.  Cramer  (1901)  49  W.  Va. 
895,  54  L.R.A.  545,  88  S.  E.  691. 

It  was  held  in  Marfs  v.  Fiddler 
(1902)  24  Ky.  L.  Rep.  722,  69  S.  W. 
958,  that,  since  a  blacksmith  shop 
was  not  a  nuisance  per  se,  its  erection 
near   the    residence    of   complainant 
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would  not  be  enjoined.  The  court  said 
it  had  never,  bo  far  aa  it  knew,  been 
held  that  a  blacksmith  shop  was  a 
nuisance  per  se,  and  that,  unless  it 
could  BO  hold,  it  was  well  settled  that 
a  court  of  equity  would  not  enjoin  its 
erection. 

In  Bowen  v.  Mauzy  (1889)  117  Ind. 
258,  19  N.  E.  526,  an  action  to  enjoin 
the  establiBhment  of  a  blacksmith 
shop  on  a  lot  adjoining  that  of  the 
complainant,  and  28  feet  from  the  res- 
idence of  the  complainant,  it  was  held 
that  the 'complaint  was  subject  to  de- 
murrer, which  alleged  merely  the 
proximity  of  the  proposed  shop  to  the 
plaintiff's  residence,  that  its  erection 
and  maintenance  would  destroy  the 
free  use  of  his  property  and  interfere 
with  its  comfortable  enjoyment,  that 
the  gases  and  smoke  from  the  forges 
would  be  offensive  and  injurious,  as 
would  also  the  noise,  boisterous  lan- 
guage, and  filth,  but  which  contained 
no  allegations  as  to  the  manner  in 
which  the  proposed  shop  was  to  be 
constructed,  or  that  the  business  could 
not  be  conducted  in  such  a  way  as  not 
to  be  detrimental  to  the  complainant, 
or  that  the  defendant  was  threatening 
or  intending  to  conduct  the  business 
in.  an  improper  way.  The  court  re- 
garded the  allegations  as  to  injury  as 
mere  conclusions,  not  admitted  by  the 
demurrer;  and  stated  that  in  order  to 
restrain  one  from  beginning  the  op- 
eration of  a  business  in  itself  legit- 
imate, it  should  be  made  to  appear 
that  the  person  about  to  enter  into 
the  business  threatened  and  intended 
to  conduct  it  in  a  manner  that  would  » 
constitute  a  nuisance.  It  was  said 
also  that  the  business  of  blacksmith- 
ing  was  a  lawful  business,  and  not  in 
itself  a  nuisance,  but  became  so  only 
when  conducted  in  an  improper  way; 
and  that  the  presumptions  were  that 
one  entering  into  it  would  conduct  the 
business  in  a  proper  way,  so  that  it 
would  not  constitute  a  nuisance  or  in- 
jure and  annoy  adjoining  property 
owners. 

That  a  blacksmith  shop  may  be  so 
inartiflcially  or  carelessly  constructed 
as  to  be  peculiarly  liable  to  take  fire, 
and  thus  unnecessarily  endanger  sur- 
bttildings,  will  not  be  as- 


sumed, so  as  to  warrant  an  injunction 
to  prevent  its  erection,  Ray  v.  I^nes 
(1846)  10  Ala.  63. 

But  in  a  suit  to  enjoin  the  erection 
of  a  blacksmith  shop  within  75  feet  of 
the  complainant's  residence,  the  trial 
court  in  Whitaker  v.  Hudson  (1880)  65 
Ga.  43,  granted  an  injunction  restrain- 
ing the  erection  of  the  shop  until  the 
final  hearing  on  the  merits.  It  was 
held  that  this  ruling  would  not  be  re- 
versed on  appeal,  the  court  saying  that 
while  a  blacksmith  shop  was  not  a 
nuisance  per  se,  yet  there  might  be 
circumstances  in  wjiich  it  could  be 
shown  that  it  was  in  fact  a  nuisance ; 
that  the  granting  of  the  injunction 
showed  that  the  evidoQce  in  the  opin- 
ion of  the  trial  court  preponderated  in 
favor  of  the  complainant;  but  that, 
had  the  injunction  been  refused,  the 
judgment  would  not  have  been  r^ 
versed. 

o.  Cemeteriea, 

The,  following  cases  involving  cem- 
eteries illustrate  applications  of  the 
rule  that  a  court  of  equity  may  grant 
an  injunction  to  restrain  a  nuisance 
which  must  inevitably  result  from  acts 
threatened  or  in  progress : 

Alabama. — ^Bellevue  Cemetery  Co. 
V.  McEvers  (1910)  168  Ala.  535,  53 
So.  272. 

Illinois. — ^Barrett  v.  Mt.  Greenwood 
Cemetery  Asso.  (1896)  159  111.  885,  81 
L.R.A.  109,  50  Am.  St.  Rep.  168,  42 
N.  E.  891  (drainage  of  cemetery) ; 
Sutton  V.  Findlay  Cemetery  Asso. 
(1915)  270  111.  11,  L.R.A.1916B,  1135, 
110  N.  E.  315,  Ann.  Cas.  1917B,  559 
(same). 

Iowa.  —  Payne  v.  Way  land  (1906) 
131  Iowa,  659,  109  N.  W.  203. 

Minnesota. — Nelson  v.  Swedish  E. 
Lutheran  Cemetery  Asso.  (1910)  111 
Minn.  149,  84  L.R.A.(N.S.)  566,  126 
N.  W.  723, 127  N.  W.  626,  20  Ann.  Cas. 
790. 

Nebradm. — ^Lowe  v.  Prospect  Hill 
Cemetery  Asso.  (1899)  58  Neb.  94,  46 
L.R.A.  237,  78  N.  W.  488. 

North  Carolina. — Clark  v.  Lawrence 
(1860)  59  N.  C.  (6  Jones,  Bq.)  83,  78 
Am.  Dec.  241  (rule  approved). 

Ohio^— Henry  v.  Perry  Twp.  (1891) 
48  Ohio  St.  671,  80  N.  E.  1122. 

Texas.— ^ung  v.  Neraz    (1888)   71 
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Tex.  896,  9  S.  W.  844;  Elliott  v.  Fer- 
guson (1904)  87  Tex.  Civ.  App.  40,  83 
S.  W.  56. 

Wisconsin.— Pileger  v.  Groth  (1899) 
103  Wis.  104,  79  N.  W.  19  (case  con- 
trolled by  statute). 

On  the  other  hand,  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable,  but  only  contingent,  de- 
pending on  the  manner  of  operation, 
use,  or  other  future  circumstances, 
has  been  applied  in  a  number  of  cases 
involving  cemeteries,  of  which  the  fol- 
lowing are  illustrative : 

Alabama. — ^Kingsbury  v.  Flowers 
(1880)  66  Ala.  479,  39  Am.  Rep.  14 
(private  cemetery). 

Georgia.  —  Harper  v.  Nashville 
(1911)  136  Ga.  141,  70  S.  E.  1102. 

Illinois.— Lake  View  v.  Letz  (1867) 
44  111.  81. 

Indiana. — Greencastle  v.  Hazelett 
(1864)  23  Ind.  186;  Begein  v.  Ander- 
son (1867)  28  Ind.  79. 

Louisiana. — Musgrove  v.  St.  Louis's 
Ch^rch  (1855)  10  La.  Ann.  431;  New 
Orleans  v.  St.  Louis's  Church  (1856) 
11  La.  Ann.  244. 

Nebraska. — Braasch  v.  Cemetery 
Asso.  (1903)  69  Neb.  300,  95  N.  W. 
646,  6  Ann.  Gas.  132. 

New  York. — Morton  v.  St.  Patrick's 
R.  C.  Church  Soc.  (1906)  56  Misc.  71, 
105  N.  Y.  Supp.  1100. 

North  Carolina. — ^Ellison  v.  Wash- 
ington (1859)  58  N.  C.  (5  Jones,  Eq.) 
57,  75  Am.  Dec.  430 ;  Clark  v.  Lawrence 
(1860)  59  N.  C.  (6  Jones,  Eq.)  88,  78 
Am.  Dec.  241. 

Oklahoma. — Clinton  Cemetery  Asso. 
v.  McAttee  (1910)  27  Okla.  160,  31 
L.R.A.(N.S.)  945,  111  Pac.  392. 

Texas.— Elliott  v.  Ferguson  (1904) 
87  Tex.  Civ.  App.  40,  83  S.  W.  66. 

Washington. — Rea  v.  Tacoma  Mau- 
soleum Asso.  (1918)  103  Wash.  429,  1 
A.L.R.  541,  174  Pac.  961  (mausoleum). 

Under  the  rule  above  indicated,  an 
injunction  was  denied,  in  Begein  v. 
Anderson  (1867)  28  Ind.  79,  where  a 
municipality  sought  to  restrain  the 
establishment  of  a  cemetery  one 
fourth  of  a  mile  outside  the  city  limits. 

In  a  suit  to  enjoin  the  establishment 
of  a  cemetery,  it  was  held  in  Clinton 
Cemetery  Asso.  v.  McAttee  (1910)  27 


Okla.  160,  81  L.R.A.(N.S.)  945,  111 
Pac.  392,  that  a  complaint  was  subject 
to  demurrer  which  alleged  that  the  30 
acres  of  land  upon  which  it  was  pro- 
posed to  establish  the  cemetery  was 
on  the  opposite  side  of  a  highway  from 
the  complainant's  residence,  that  the 
cemetery  grounds  were  more  elevated 
and  drained  toward  the  residence,  cis- 
tern, and  well  of  complainant,  and  that 
unless  the  defendants  were  restrained 
they  would  proceed  to  complete  the 
laying  out  and  establishment  of  the 
cemetery.  The  court  quoted  Authority 
to  the  effect  that  to  authorize  an  in- 
junction where  the  thing  sought  to  be 
enjcHned  is  not  a  nuisance  per  se, 
there  must  be  clear  and  convincing 
proof  of  probable  injury;  in  other 
words,  it  must  clearly  appear  with  rea- 
sonable certainty  that  the  anticipated 
injuries  will  probably  occur.  And  ap- 
parently the  court  regarded  the  peti- 
tion as  insufficient,  in  that  it  failed  to 
show  with  this  degree  of  certainty 
that  injury  would  occur  to  the  com- 
plainant from  the  establishment  of  the 
cemetery. 

And  in  Kingsbury  v.  Flowers  (1880) 
65  Ala.  479,  89  Am.  Rep.  14,  an  injunc^ 
tion  was  denied  to  restrain  future  in- 
terment in  a  private  cemetery  on  the 
ground  that  special  circumstances 
were  not  averred  from  which  the  court 
could  be  satisfied  that  such  future 
burial  would  most  probably  result  in 
a  nuisance,  from  which  the  complain- 
ant would  suffer  special  injury  irrep- 
arable by  the  ordinary  remedies  at 
law.  The  complaint,  which  was  held 
subject  to  demurrer,  alleged  that  the 
nearest  grave  was  182  feet  from  the 
well  on  complainant's  lot,  that  the 
burial  ground  was  more  elevated  than 
the  lot  of  complainant,  there  being  a 
fall  of  from  4  to  5  feet  from  the  sur- 
face of  the  graves  to  the  surface  of 
the  well;  but  it  was  not  averred  that 
there  had  been  any  injury  to  the  com- 
plainant from  the  former  burials. 

To  warrant  the  granting  of  an  in- 
junction to  restrain  the  establishment 
of  a  cemetery  near  the  complainant's 
house,  it  is  not  sufficient  to  allege  in 
general  terms  probable  injury  to  the 
health  of  the  plaintiff  or  his  family  by 
the  pollution  of  the  air  and  water,  or 
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other  injuries ;  but  facts  must  be  stat* 
ed  from  which  the  court  can  clearly 
see  that  such  injuries  will  most  prob- 
ably result.  Clinton  Cemetery  Asso. 
V.  McAttee  (Okla.)  supra. 

Allegations  in  a  complaint  in  a  suit 
to  restrain  the  establishment  of  a  cem- 
etery that  "noisome  odors  and  vapors 
would  arise  and  pollute  and  fill  with 
stench  and  poison  the  air  surround* 
ing"  complainants'  homes  are  mere 
conclusions,  and  insufficient  to  show  a 
naisance,  in  the  absence  of  an  allega- 
tion as  to  the  contemplated  mode  of 
sepulture.  Elliott  v.  Ferguson  (1904) 
37  Tex.  Civ.  App.  40,  83  S.  W.  56. 

In  a  suit  to  restrain  the  establish- 
ment of  a  cemetery,  an  allegation  in 
the  petition  that  the  cemetery  land  is 
higher  than  the  land  of  the  complain- 
ant, and  descends  toward  the  same,  is 
insufficient,  without  a  further  allega- 
tion by  which  it  will  appear  that  the 
complainant's  lands  are  in  such  close 
proximity  to  the  cemetery  as  to  make 
it  reasonably  certain  that  injury  will 
accrue  to  them  by  reason  of  the  al- 
leged threatened  nuisance.    Ibid. 

And  the  mere  fact  that  property  is 
rendered  less  valuable  by  the  proposed 
establishment  of  a  cemetery  near  it  is 
not  a  ground  for  an  injunction  to  re- 
strain the  establishment  of  the  cem- 
etery. Dunn  V.  Austin  (1889)  77  Tex. 
139, 11  S.  W.  1125;  Elliott  v.  Ferguson 
(Tes^)  supra. 

The  erection  within  a  few  feet  of  a 
dwelling  house  of  a  mausoleum  for 
the  burial  of  the  dead,  it  was  held  in 
Rea  V.  Tacoma  Mausoleum  Asso. 
(1918)  108  Wash.  429,  1  A.L.R.  541, 
174  Pac.  961,  cannot  be  enjoined  as  a 
nuisance,  although  its  presence  will 
cause  the  inmates  of  the  dwelling  un- 
pleasant thoughts  and  seriously  affect 
the  value  of  the  property,  if  there  will 
be  no  fumes  or  drainage  to  affect  the 
physical  senses  or  health  of  those  in 
the  neighborhood. 

But  in  Bellevue  Cemetery  Co.  v.  Mc- 
Evers  (1910)  168  Ala.  535,  53  So.  272, 
it  was  held  that  a  complaint  to  enjoin 
the  establishment  of  a  cemetery  was 
not  subject  to  demurrer,  where  it  al- 
leged that  the  land  proposed  for  a 
cemetery  adjoined  the  residence  of  the 
complainant,  that  it  was  higher  than 
7  A.L.R.— 49. 


complainant's  land,  that  a  great  part 
of  it  was  of  a  boggy,  swampy,  and 
quagmiry  nature,  that  complainant's 
land  was  of  a  porous  and  gravelly  na- 
ture, that  subterranean  streams  flowed 
through  the  proposed  cemetery  lands 
into  the  well  of  complainant,  and  that 
the  burial  of  bodies  on  such  land,  for 
these  reasons,  would  pollute  the  sub- 
terranean stream  flowing  into  com- 
plainants well,  and  render  it  unfit  for 
use. 

And  to  warrant  the  granting  of  an 
injunction  to  restrain  the  use  of  land 
for  a  cemetery,  it  is  not  necessary  for 
the  complainant  to  show  to  a  moral 
certainty  that  contamination  would 
necessarily  follow  from  the  use  of  the 
land  as  a  cemetery;  it  is  sufficient  if 
he  shows  a  reasonable  probability 
thereof.  Nelson  v.  Swedish  E.  Luther- 
an Cemetery  Asso.  (1911)  111  Blinii. 
149,  34  L.R.A.(N.S.)  566,  126  N.  W. 
723, 127  N.  W.  626,  20  Ann.  Cas.  790. 

The  establishment  of  a  cemetery 
will  be  enjoined  where  the  evidence 
is  clear  that  the  proposed  interment  of 
dead  bodies  therein  would  probably 
result  in  contaminating  the  water  of 
complainant's  well  and  those  of  others 
in  the  vicinity,  with  disease  germs, 
and  thus  endanger  the  health  and 
lives  of  complainants  and  their  fam- 
ilies. Lowe  V.  Prospect  Hill  Cemetery 
Asso.  (1899)  58  Neb.  94,  46  L.R.A.  287, 
78  N.  W.  488. 

Conceding  that  the  evidence  left  it 
doubtful  whether  a  proposed  cemetery 
would  constitute  a  nuisance,  the  court 
in  Palmer  v.  Hickory  Grove  Cemetery 
(1903)  84  App.  Div.  600,  82  N.  Y.  Supp. 
973,  later  appeal  in  (1905)  106  App. 
Div.  613,  95  N.  Y.  Supp.  1150,  held 
that  nevertheless,  in  an  action  to  en- 
join its  establi^ihment,  the  complain- 
ants were  entitled,  in  view  of  the 
injury  they  would  receive  from  the  de- 
preciation of  their  property,  to  inquire 
into  the  sufficiency  of  the  cemetery 
corporation's  compliance  with  the 
Membership  Corporation  Law,  under 
which  it  claimed  the  right  to  work  the 
injury  apprehended. 

Under  a  statute  prohibiting  the  es- 
tablishment of  a  cemetery  nearer  than 
200  yards  from  a  dwelling  house,  with- 
out the  consent  of  the  owner,  it  was 


770 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.LJL 


held  in  Henry  v.  Parry  Twp.  (1891) 
48  Ohio  St.  671,  30  N.  E.  1122,  that  an 
owner  of  a  dwelling  house  within  the 
limits  prescribed  might  enjoin  the  es- 
tablishment of  a  cemetery  in  violation 
of  the  statute. 

d.  €oUan  gins* 

The  rule  that  a  court  of  equity  will 
not  interfere  where  the  threatened 
nuisance  is  not  inevitable,  but  only 
contingent,  depending  on  the  manner 
of  operation,  use,  or  other  future  cir- 
cumstances, is  illustrated  by  its  ap- 
plication in  the  following  cases  in** 
volving  cotton  gins:  Rouse  v.  Martin 
(1888)  75  Ala.  510,  51  Am.  Rep.  468; 
Swaim  v.  Morris  (1910)  98  Ark.  362, 
125  S.  W.  482,  20  Ann.  Gas.  930;  Dors- 
ey  V.  Allen  (1881)  85  N.  C.  358, 39  Am. 
Rep.  704;  Robinson  v.  Dale  (1910) 
62  Tex.  Civ.  App.  277,  181  S.  W.  808; 
Moore  v.  Coleman  (1917)  —  Tex.  Civ. 
App.  — ,  195  S.  W.  212  (rule  recog- 
nized, but  injunction  granted) ;  Strieb- 
er  V.  Ward  (1917)  —  Tex.  Civ.  App. 
— ,  196  S.  W.  720. 

In  a  suit  to  restrain  the  erection  of 
a  cotton  gin,  the  court  in  Moore  v. 
Coleman  (1917)  —  Tex.  Civ.  App.  — , 
195  S.  W.  212,  stated  that  in  cases  of 
this  nature  an  injunction  should  not 
issue  unless  it  is  shown  that  the  evils 
anticipated  from  the  construction  and 
operation  of  the  gin  are  imminent  and 
certain  to  occur;  and  that  it  is  not 
sufficient  that  they  may  probably  oc- 
cur. The  injunction,  however,  was 
granted  in  this  case,  there  being  evi- 
dence which  the  court  said  was  suffi- 
cient to  warrant  the  jury  in  finding 
that  the  construction  and  operation  of 
the  gin  would  certainly  result  in  at 
least  some  of  the  evils  complained  of, 
so  as  to  constitute  a  nuisance. 

An  injunction  to  prevent  the  erec- 
tion of  a  cotton  gin  was  denied  in 
Strieber  v.  Ward  (1917)  —  Tex.  Civ. 
App.  — ,  196  S.  W.  720,  where  it  ap- 
peared that  the  proposed  location  was 
in  a  mill  and  factory  district  in  which 
there  were  only  three  residences  about 
200  feet  therefrom,  belonging  to  the 
complainants,  and  the  proposed  gin 
was  of  the  most  modem  and  improved 
pattern,  with  appliances  for  minimiz- 
ing dust  and  noise. 

So,  in  Robinson  v.  Dale  (1910)  62 


Tex.  Civ.  App.  277,  131  S.  W.  308,  it 
was  held  that  the  evidence  was  inef- 
ficient to  sustain  a  judgment  enjoining 
the  erection  of  a  cotton  gin  72  fe^ 
from  the  residence  of  one  of  the  com- 
plainants, and  at  distances  varying 
from  125  to  318  feet  from  the  res- 
idences of  the  other  complainants, 
where  the  proposed  gin  contained  fea- 
tures designed  to  minimize,  if  not  en- 
tirely obviate,  vibration  and  the  escape 
of  smoke,  dust,  lint,  etc. 

a»  Damst  d^yersion  of  tiMtereotirMa. 

The  application  of  the  rule  that  a 
court  of  equity  may  grant  an  injunc- 
tion to  restrain  a  nuisance  which 
must  inevitably  result  from  acts 
threatened  or  in  progress  in  caaea  in- 
volving dams  is  illustrated  by  the  fol- 
lowing authorities : 

Alabama.  —  Rosser  v.  Randolph 
(1888)  7  Port  238, 31  Am.  Dec  712. 

Georgia. — ^Norwood  v.  Dickey  (1856) 
18  Ga.  528;  De  Vaughn  v.  Minor 
(1886)  77  Ga.  809, 1  S.  E.  438. 

Maryland. — Lambom  v.  Covington 
Co.  (1848)  2  Md.  Ch.  409. 

Michigan.— White  v.  Forbes  (1843) 
Walk.  Ch.  112;  Stone  v.  Rosconomoa 
Lumber  Co.  (1886)  59  Mich.  24,  26  N. 
W.  216. 

MiasissiiipL  —  Whitfield  v.  Rogers 
(1858)  26  Miss.  84,  59  Am.  Dec.  244. 

New  Jersey. — Quackenbush  v.  Vao 
Riper  (1835)  3  N.  J.  Eq.  850,  29  Am. 
Dec.  716. 

North  Oarolina.  —  Atty.  Gen.  v 
Blount  (1826)  11  N.  C.  (4  Hawks)  384» 
15  Am.  Dec.  526. 

Tenneeaee.  —  Philips  v.  Stocket 
(1806)  1  Overt  200. 

Virginia.  —  Miller  v.  Trueheait 
(1833)  4  Leigh,  569. 

Wiscondn. — Wisconsin  River  Im- 
prov.  Co.  V.  Lyons  (1872)  80  Wia.  61; 
Potter  V.  Menasha  (1872)  30  Wia.  492. 

On  the  other  hand,  the  rale  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable*  but  only  contingent^  de- 
pending on  the  manner  of  operation, 
use,  or  other  future  circumstances, 
has  been  applied  in  a  number  of  cases 
involving  dams : 

United  States.-— Spooner  v.  McCon- 
nell  (1838)  1  McLean,  337,  Fed.  Cas. 
No.  13,245 ;  Woodman  v.  Eilboum  Mfg. 
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Co.  (18C7)  1  Bi88.  546|  Fed.  Cas.  No. 
17,978. 

Alabama. — Ogletree  v.  McQuaggs 
(1880)  67  Ala.  KO,  42  Am.  Rep.  112. 

MarylancL- Warren  Hfg.  Co.  v.  Bal- 
timore (1913)  119  Md.  188,  86  Atl.  602. 

Missooru— Welton  v.  Martin  (1842) 
7  Mo.  307. 

New  Jersey. — McNeal  v.  Aasiscunk 
Creek  Meadow  Co.  (1883)  37  N.  J.  Eq. 
204. 

North  Carolina. — Frizzle  v.  Patrick 
(1863)  59  N.  C.  (6  Jones,  Eq.)  354. 

Oregon.— Esson  v.  Wattier  (1893) 
26  Or.  7,  34  Pac.  756 ;  Blair  y.  Boswell 
(1900)  37  Or.  168,  61  Pac.  341. 

Virginia.— Talley  v.  Tyree  (1843) 
2  Rob.  600. 

Wisconsin. — State  v.  Eau  Claire 
(1876)  40  Wis.  533. 

The  construction  of  a  dam  and 
sluiceway  across  a  creek,  for  the  pur- 
pose of  securing  land  against  over- 
flow from  tides,  under  legislative  sanc- 
tion, will  not  be  enjoined  where  the 
evidence  leaves  a  doubt  whether  such 
construction  will  increase  the  danger 
to  the  health  of  those  living  in  the 
community.  McNeal  v.  Assiscunk 
Creek  Meadow  Co.  (1883)  37  N.  J.  Eq. 
204. 

It  was  held  in  Vanwinkle  v.  Curtis 
(1836)  3  N.  J.  Eq.  422,  that  an  injunc- 
tion would  not  lie  to  restrain  the  diver- 
sion of  part  of  the  water  of  a  stream 
which  ran  through  a  comer  of  the 
complainant's  f  arm,  a  quarter  of  a  mile 
from  his  dwelling^,  where  it  appeared 
that  the  stream  flowed  through  low, 
marshy,  swampy  ground,  and  had  nev- 
er been  applied  to  any  practical  use, 
since  there  was  hot  such  great,  imme- 
diate, or  permanent  injury  threatened 
as  would  authorize  the  remedy  by  in- 
junction. 

The  eourts  have  refused  to  enjoin 
the  construction  of  a  dam  in  a  navi- 
gable river,  authorized  by  the  legis- 
lature, on  the  ground  that  the  dam 
conid  not  be  so  built  but  that  it  would 
obstruct  navigation.  Woodman  v.  Kil- 
boum  Hfg.  Co.  (1867)  1  Biss.  546, 
Fed.  Cas.  No.  17,978;  SUte  v.  Eau 
Claire  (1876)  40  Wis.  688. 

/•  Oaroffes  and  autotnohile  suffply 

siatUms. 

The  following  cases  illustrate  the 


rule  that  a  court  of  equity  will  not  in- 
terfere where  the  threatened  nuisance 
is  not  inevitable,  but  only  contingent, 
depending  on  the  manner  of  operation, 
hse,  or  other  future  circumstances,  as 
applied  to  public  garages  and  automo- 
bile supply  stations :  Siegel  v.  Wayne 
Circuit  Judge  (1909)  155  Mich.  459, 
119  N.  W.  645;  Bourgeois  v.  Miller 
(1918)  —  N.  J.  Eq.  — ,  104  Atl.  388; 
Sherman  v.  Levingston  (1910)  128  N. 
Y.  Supp.  581;  Hanes  v.  Carolina  Cadil- 
lac Ck>.  (1918)  176  N.  C.  850,  97  8.  E. 
162  (auto  supply  station). 

It  was  held  in  Sherman  v.  Levings- 
ton (1910)  128  N.  Y.  Supp.  581,  that 
the  establishment  of  a  public  autonVH 
bile  garage  on  the  opposite  side  of  the 
street  from  complainant's  residenCf, 
ancT  about  70  feet  therefrom,  wouU 
not  be  enjoined,  where  it  appeared 
that  the  residence  was  a  brick,  slate- 
roofed  building,  that  the  garage  was 
a  substantial  fireproof  structure  of 
brick  and  concrete,  and  it  did  not  ap« 
pear  that  the  defendant  proposed  to 
store  gasolene  in  quantities, — especial- 
ly where  the  evidence  failed  to  estab- 
lish the  alleged  strictly  residential 
character  of  the  district. 

And  it  was  held  in  Siegel  v.  Wayne 
Circuit  Judge  (Mich.)  supra,  that  ad- 
jacent property  owners  were  not  en- 
titled to  an  injunction  to  restrain  the 
erection  of  an  automobile  garage, 
where  the  lot  on  which  it  was  pro- 
posed to  erect  the  garage  was  subject 
to  no  restrictions  as  to  its  use,  and  the 
locality  was  one  which  was  changing 
from  a  strictly  residential  to  a  busi- 
ness section. 

The  establishment  of  a  public  supply 
station  for  automobiles  in  a  residential 
section,  it  was  held  in  Hanes  v.  Caro- 
lina Cadillac  Co.  (N.  C)  supra,  will  not 
be  enjoined,  since  such  a  business  is 
not  a  nuisance  per  se,  and  equity  will 
not  interfere  if  the  injury  apprehend- 
ed is  merely  eventual  or  contingent. 
In  this  instance,  however,  the  defend- 
ant's storage  of  gasolene  was  limited 
by  the  court  to  1,500  gallons  at  one 
time. 

And  in  Bourgeois  v.  Miller  (1918) 
—  N.  J.  Eq.  — ,  104  Atl.  383,  it  was 
held  that  an  injunction  would  not  be 
granted  to  restrain  the  erection  of  a 
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public  garage  in  a  residential  and 
closely  built  up  section  of  a  ci^,  within 
20  feet  of  the  hotel  of  one  of  the  com- 
plainants and  within  68  feet  of  a  hotel 
owned  by  another  complainant^  al- 
though the  building  :v^as  capable  of 
holding  from  70  to  100  automobiles, 
and  was  equipped  with  two  500-gallon 
gasolene  tanks,  the  court  taking  the 
position  that  the  probability  of  a  nui- 
sance because  of  noise,  odors,  and 
fumes  was  not  shown  with  sufficient 
certainty  to  justify  an  injunction,  and 
that  the  same  was  true  with  reference 
to  danger  from  an  explosion  under  the 
present  improved  methods  in  the  stor- 
age and  handling  of  gasolene, 
I  But  the  establishment  of  a  public 
automobile  garage  in  an  exclusively 
residential  section  of  a  city,  near 
large  churches  and  schools,  was  en- 
joined in  Prendergast  v.  Walls  (1917) 
257  Pa.  547,  101  Ati.  826,  the  court 
finding  that  the  noises,  odors,  and 
other  disagreeable  features  of  the 
garage  would  seriously  interfere  with 
the  enjoyment  of  the  complainant's 
residences,  would  endanger  the  safety 
of  children  attending  the  schools,  in- 
terfere with  services  in  the  churches, 
and  increase  danger  of  tire  because  of 
the  storage  of  gasolene. 

And  it  was  held  in  Wright  v.  Lyons 
(1916)  224  Mass.  167,  112  N.  E.  876, 
that  a  petition  to  restrain  the  erec- 
tion of  a  public  garage  on  premises 
adjoining  those  of  the  complainant  in 
a  city  was  not  subject  to  demurrer, 
where  it  was  alleged  that  the  defend- 
ant had  filed  a  petition  for  a  permit 
to  erect  the  garage,  and  for  a  license 
to  keep  and  sell  500  gallons  of  gaso- 
lene in  an  underground  tank  on  his 
premises,  and  that  a  nuisance  would 
result  because  of  the  noise,  confusion, 
and  distasteful  odors  and  the  storage 
of  the  gasolene. 

And  where  the  defendant  was  pro- 
ceeding to  erect  a  private  garage  with- 
in 9  feet  of  the  complainant's  dwelling, 
when  his  permit  from  the  city  authori- 
ties provided  that  a  garage  must  not 
be  erected  within  20  feet  of  a  resi- 
dence, it  was  held  that  the  trial  court 
had  not  abused  its  discretion  in  grant- 
ing a  temporary  injunction  to  restrain 
the  construction  of  the  garage  until 


the  final  hearing.  Trauemicht  v. 
Richter  (1918)  141  Minn.  496,  169  N. 
W.  701. 

g.  Oas  and  oU. 

The  rule  that  a  court  of  equity  will 
not  interfere  where  the  threatened 
nuisance  is  not  inevitable,  but  only 
contingent,  depending  on  the  manner 
of  operation,  use,  or  other  future  cir- 
cumstances, as  applied  to  nuisances 
relating  to  gas  and  oil  wells  and  gas 
works,  is  illustrated  by  the  following 
cases:  Windfall  Mfg.  Co.  v.  Patter- 
son (1896)  148  Ind.  414,  87  L.R.A.  381, 
62  Am.  St.  Rep.  532,  47  N.  E.  2,  18 
Mor.  Min.  Rep.  674  (gas  well)  ;  Cleve- 
land V.  Citizens  Gaslight  Co.  (1869) 
20  N.  J.  Eq.  201  (gas  works)  ;  Smith  v. 
Bellows  (1910)  20  Pa.  Dist.  R.  383 
(oil  well  near  refinery) ;  Pope  Bros.  v. 
Bridgewater  Gas  Co.  (1902)  52  W.  Va. 
252,  43  S.  E.  87  (oil  well) ;  Haines  v. 
Taylor  (1846)  10  Beav.  75,  50  Eng. 
Reprint,  511  (gas  works). 

It  has  been  held  that  an  injunction 
will  not  issue  to  prevent  the  drilling 
of  a  gas  well  152  feet  from  a  dwelling, 
on  account  of  the  noise,  stench,  pollu- 
tion of  the  air,  and  danger  from  fire 
and  explosions,  or  of  overflow  of  water 
or  oil  from  the  well,  where  it  is  not 
shown  that  a  gas  well  could  not  be  so 
managed  and  maintained  in  that  prox- 
imity to  a  dwelling  house  as  to  render 
it  of  not  more  than  slight,  or  barely 
possible,  danger  or  annoyance  to  those 
living  in  the  house.  Windfall  Mf ar.  Co. 
V.  Patterson  (Ind.)  supra. 

And  the  construction  of  gas  woiks 
in  a  residential  section,  the  gas  tank 
being  180  feet  from  the  complainants' 
houses,  and  the  other  manufactaring 
works  being  from  300  to  400  feet  from 
such  houses,  it  was  held  in  Clevelaiid 
V.  Citizens  Gaslight  Co.  (1869)  20  N. 
J.  Eq.  201,  would  not  be  enjoined,  ex- 
cept the  use  of  the  lime  process  in 
purifying  the  gas,  which  the  court  was 
convinced  would  be  a  nuisance.  How- 
ever, the  court  expressed  great  doabt 
as  to  whether  the  proposed  process  of 
purifying  the  gas  by  oxfd  of  iron,  and 
the  proposed  means  of  obviating  of- 
fensive gases  and  smoke,  woald  be 
efiicient  to  prevent  a  nuisance.  The 
defendants  were  permitted  to  continue 
the  erection  of  the  buildings  at  their 


ANNO.— INJUNCTION— THREATENED  NUISANCE. 


778 


own  risk,  being  enjoined  only  from 
using  the  lime  process,  as  above  indi- 
cated«  and  from  manufacturing  gas 
in  any  way  that  would  produce  any 
annoyance  to  persons  dwelling  in  com- 
plainants' houses  by  smoke,  gases, 
other  effluvia  or  odors. 

The  mere  possibility  that  it  might 
become  necessary  to  open  a  completed 
gas  well,  for  the  purpose  of  making 
r^airs,  before  a  gas  well  on  adjoin- 
ing premises  could  be  completed,  and 
that  a  conflagration  would  result  if 
the  opening  was  made  while  the  boiler 
used  in  drilling,  and  located  77  feet 
from  the  completed  well,  was  in  opera- 
tion, was  held  in  Pope  Bros.  v.  Bridge- 
water  Gas  Co.  (1902)  52  W.  Va.  252, 
43  S.  E.  87,  insufficient  to  warrant  the 
granting  of  an  injunction  to  restrain 
the  operation  of  the  boiler  in  that 
proximity  to  the  completed  well,  where 
it  was  not  shown  that  there  had  ever 
been  a  refusal,  or  intention  to  refuse, 
to  put  out  the  fire  at  any  time  that  it 
might  become  necessary  to  open  the 
completed  well. 

But  the  drilling  of  an  oil  and  gas 
well  within  100  feet  of  the  complain- 
ant's residence,  and  within  25  feet  of 
his  bam,  was  enjoined  in  Cline  v.  Kirk- 
bride  (1901)  12  Ohio  C.  D.  517,  on  the 
ground  that  such  a  well,  because  of 
its  close  proximity  to  the  plaintifTs 
premises,  would  be  a  nuisance.  And 
the  court  said  that  the  fact  that  an 
ordinance  prohibited  the  drilling  of 
gas  or  oil  wells  within  200  feet  of  a 
dwelling  furnished  an  additional  rea- 
son for  granting  the  injunction. 

And  the  prospective  storage  of 
20,000  gallons  of  gasolene  by  a  laundry 
company  in  underground  tanks  within 
11  feet  of  complainant's  residence,  in 
a  purely  residential  district  of  a  city, 
it  was  held  in  Whittemore  v.  Baxter 
Laundry  Co.  (1914)  181  Mich.  564,  52 
LR.A.  (N.S.)  930,  148  N.  W.  437,  Ann. 
Cas.  1916C,  818,  would  be  enjoined, 
although  every  precaution  had  been 
used  in  the  construction  of  the  tanks. 
It  was  held  in  Hendrickson  v.  Stand- 
ard Oil  Co.  (1915)  126  Md.  577,  96 
AtL  158,  that  a  cause  of  action  for 
preventive  relief  was  stated  by  allega- 
tions in  a  complaint  that  the  defendant 
had  recently  purchased  land  adjacent 


to  that  of  the  plaintiff,  who  was  in- 
formed and  believed  that  the  defend- 
ant intended  to  construct  in  immediate 
proximity  to  the  plaintiff's  houses  a 
tank  in  which  would  be  stored  vast 
quantities  of  highly  inflammable  and 
explosive  oils,  whereby  the  value  of 
the  plaintiffs  property  would  be  de- 
stroyed. 

h,  Ho9piUUs  and  penthouses. 

The  rule  that  a  court  of  equity  may 
grant  an  injunction  to  restrain  a  nui- 
sance which  must  inevitably  result 
from  acts  threatened  or  in  progress  is 
illustrated  by  its  application  in  the 
following  cases  involving  hospitals 
and  pesthouses:  Stotler  v.  Rochelle 
(1910)  88  Kan.  86,  29  L.R.A.(N^.)  49, 
109  Pac.  788  (cancer  hospital) ;  Balti- 
more V.  Fairfield  Improv.  Co.  (1898) 
87  Md.  352,  40  L.R.A.  494,  67  Am.  St 
Rep.  344,  39  Atl.  1081  (pesthouse  for 
leprosy) ;  Barth  v.  Christian  Psycho^ 
pathic  Hospital  Asso.  (1917)  196 
Mich.  642,  168  N.  W.  62  (insane  hos- 
pital);  Gilford  V.  Babies'  Hospital 
(1888)  21  Abb.  N.  C.  159, 1  N.  Y.  Supp. 
448;  Cherry  v.  Williams  (1808)  147 
N.  C.  452,  61  S.  E.  267,  125  Am.  St 
Rep.  566,  15  Ann.  Cas.  715  (tubercu- 
losis sanatorium) ;  Youngstown  v. 
Youngstown  (1903)  25  Ohio  C.  C.  518 
(pesthouse). 

On  the  other  hand,  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable,  but  only  contingent,  depend- 
ing on  the  manner  of  operation,  use, 
or  other  future  circumstances,  has 
been  applied  in  a  number  of  cases  in- 
volving hospitals.  Le  Bourgeois  v. 
New  Orleans  (1919)  145  La.  — ,  82 
So.  268  (tuberculosis  hospital)  ;  Board 
of  Health  v.  North  American  Home 
(1910)  77  N.  J.  Eq.  464,  78  Atl.  677 
(same) ;  Northfleld  v.  Atlantic  Coun- 
ty (1915)  85  N.  J.  Eq.  47,  85  Atl.  746 
(same) ;  Heaton  v.  Packer  (1909)  181 
App.  Div.  812,  116  N.  Y.  Supp.  46  (in- 
sane hospital) ;  State  ex  rel.  Woolery 
v.  Brenner  (1916)  6  Ohio  App.  209, 
affirmed  in  (1917)  96  Ohio  St  598,  118 
N.  E.  1087  (tuberculosis  hospital); 
Baines  v.  Baker  (1752)  1  Ambl.  158,  27 
Eng.  Reprint,  105  (smallpox  hospital) ; 
Anonymous  (1752)  3  Atk.  750,  26  Eng. 
Reprint,  1230  (building  for  smallpox 
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inoculation)  ;  Atty.  Gen.  v.  Manchester 
[1893]  2  Ch.  (Eng.)  87,  62  L.  J.  Ch. 
N.  S.  459,  3  Reports,  427,  68  L.  T.  N.  S. 
608,  41  Week,  Rep.  459,  57  J.  P.  343. 

The  establishment  of  a  hospital  for 
the  care  of  infants,  including  any  who 
might  develop,  after  admission,  con- 
tagious disease,  was  enjoined  in  Gil- 
ford V.  Babies'  Hospital  (1898)  21 
Abb.  N.  C.  159,  1  N.  Y.  Supp.  448,  at 
the  instance  of  the  owner  of  an  ad- 
joining dwelling,  where  the  locality 
was  one  wholly  devoted  to  private  resi- 
dences, and  there  appeared  reasonable 
probability  of  the  spread  of  contagious 
dii^ease. 

And  the  erection  of  an  additional 
building  for  a  pesthouse  50  feet  from 
a  highway,  on  the  opposite  side  of 
which  was  a  public  school,  was  en- 
joined in  Youngstown  v.  Youngstown 
(1903)  25  Ohio  C.  C.  518,  although  the 
original  buildings  used  for  a  pest- 
house,  which  were  established  300  feet 
from  the  highway  before  the  school- 
house  was  erected,  the  court  refused 
to  abate  as  a  nuisance. 

The  erection  and  maintenance  of  an 
insane  asylum  on  land  adjoining  a 
city,  in  a  residential  district,  in  "close 
proximity"  to  complainants'  resi- 
dences, was  held,  in  Earth  v.  Christian 
Psychopathic  Hospital  Asso.  (1917) 
196  Mich.  642,  163  N.  W.  62,  to  con- 
stitute such  a  threatened  nuisance  as 
would  be  enjoined. 

And  the  establishment  of  a  cancer 
hospital  in  a  residence  district  in  a 
city,  within  78  feet  of  the  complain- 
ant's dwelling,  was  enjoined  in  Stotler 
V.  Rochelle  (1910)  83  Kan.  86,  29 
L.R.A.(N.S.)  49,  108  Pac.  788,  on  the 
ground  that  the  fear  of  infection,  for 
which  there  was  reasonable  ground 
under  the  circumstances,  would  inter- 
fere with  the  reasonable  enjoyment  of 
adjoining  property  for  residential  pur- 
poses, however  carefully  the  hospital 
might  be  conducted. 

The  placing  by  a  city  of  a  woman 
afflicted  with  leprosy  in  an  advanced 
stage  on  a  20-acre  tract  in  a  resi- 
dential district  near  the  city,  in  charge 
of  a  laborer  and  his  wife,  who  were 
unskilled  people,  with  no  authority  to 
restrain  their  charge  from  wandering 
about,  and  who  had  several  small  chil- 


dren in  the  family,  was  enjoined  in 
Baltimore  v.  Fairfield  Improv.  Co. 
(1898)  87  Md.  352,  40  L.R.A.  494,  67 
Am.  St.  Rep.  344,  39  Atl.  1081,  because 
of  the  danger  of  dissemination  of  the 
disease  and  the  consequent  serious  in- 
jury to  residents  of  the  neighborhood. 

But  the  erection  of  a  hospital  for 
treatment  of  pulmonary  tuberculosis 
the  court  refused  to  enjoin  in  North- 
field  V.  Atlantic  County  (1915)  85  N.J. 
Eq.  47,  95  Atl.  745,  where  it  appeared 
that  the  proposed  site  was  in  a  sparse- 
ly settled  municipality,  that  the  hos- 
pital grounds  extended  at  least  250 
feet  in  all  directions  from  the  build- 
ing, and  that  the  nearest  residence 
was  900  feet  distant  from  the  proposed 
building. 

And  the  establishment  of  a  tuber- 
culosis hospital  600  feet  from  com- 
plainant's residence,  in  a  sparsely  set- 
tled residential  district  of  a  cil^,  will 
not  be  enjoined  on  the  ground  that 
the  hospital  may  be  so  operated  as  to 
constitute  a  nuisance.  Lie  Bourgeois 
V.  New  Orleans  (1919)  145  La.  —,  82 
So.  268. 

So,  an  injunction  to  restrain  the  es- 
tablishment of  a  temporary  smallpox 
hospital  was  denied  in  Atty.  Gen.  ▼. 
Manchester  (Eng.)  supra,  where  it 
appeared  that  the  proposed  site  was 
in  a  sparsely  inhabited  district,  there 
being  only  fifteen  houses  within  a 
half-mile  radius,  that  the  nearest 
house  was  256  yards  away,  that'  there 
was  no  other  available  site  which 
could  be  acquired  within  a  reasonable 
time,  and  that  there  was  an  epidemic 
of  smallpox;  although  the  hospital 
would  be  within  200  yards  of  a  fre- 
quented highway,  and  about  90  yards 
from  a  much  used  portion  of  a  ceme- 
tery. 

A  complaint  to  enjoin  the  use  of 
buildings  under  erection  for  an  insane 
asylum  was  held  subject  to  demurrer 
in  Heaton  v.  Packer  (1909)  131  App. 
Div.  812,  116  N.  Y.  Supp.  46,  where  it 
was  alleged  that  the  complainants 
owned  and  occupied  land  in  a  high 
class  residential  district,  adjoining 
land  on  which  the  defendants  w^ne 
erecting  an  insane  hospital^  that  the 
value  of  complainants'  property  would 
be    depreciated    and    the   residential 
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character  of  the  neighborhood  de- 
stroyed, and  that  various  dangerous 
and  disagreeable  things  would  result, 
among  which  were  that  it  would  be 
dangerous  for  women  and  children  to 
go  apon  the  streets  adjacent  to  the 
hospital,  and  that  the  health  of  the 
residents  would  be  impaired. 

In  Heaton  y.  Packer  (N.  Y.)  supra, 
it  was  contended   that  the   various 
things  which  the  complaint   alleged 
would  happen  in   case   the  hospital 
should  be  established  were  admitted 
by  the  demurrer.    In  reply  to  this,  the 
court  said :    "The  diflSculty  with  apply- 
ing this  rule  is  that  from  the  nature 
of  the  allegations  they  are  not  allega- 
tions of  existing  facts,  but  only  allega* 
tions  of  what  will  transpire  in  the  fu- 
ture.  Where  allegations  of  this  char- 
acter are  made,  it  cannot  be  that  the 
demurrer  admits  that  the  things  will 
actually  occur  as  alleged;  but  it  is 
left  open  for  the  court  to  say  whether 
or  not,  from  the  nature  of  things,  they 
probably  and  necessarily  will  happen. 
In  our  view  the  demurrer  does  not  ad- 
mit that  all  the  disagreeable  and  dan- 
gerous things  set  forth  in  plaintiffs' 
complaint    will    actually    arise.    Nor 
does  it  appear  to  us  that  they  will  nec- 
essarily arise  from  the  use  to  which 
the  defendants  propose  to  put  their 
property.    It  follows,  therefore,  that 
tfaie  plaintiffs  have  failed  to  state  a 
cause  of  action  entitling  them  to  an 
isjunction.' 


»f 


i  MUls,  factories,  and  warehotises. 

The  rule  that  a  court  of  equity  will 
not  interfere  where  the  threatened 
nuisance  is  not  inevitable,  but  only 
contingent,  depending  on  the  manner 
of  operation,  use,  or  other  future  cir* 
canutances,  is  illustrated  by  its  appli* 
cation  in  the  following  cases  involving 
mills  and  factories ; 

Califmniia. — ^Middleton  v.  Franklin 
(1853)  3  Gal.  288  (flour  mill  under 
auction  store). 

Florida, — ^Thebaut  v.  Canova  (1866) 
lIFla.  143  (steam  mill). 

Gtorgisu  —  Mygatt  v.  Goetchins 
(1856)  20  Ga«  350  (steam  sash  and 
blind  factory);  Cunningham  v.  Rice 
(1859)  28  Ga.  30  (flour  mill). 

Louisiana.— Bell  v.  Riggs  (1886)  38 


La.  Ann.  555  (steam  engine  in  cistern 
maker's  establishment). 

Maryland,  —  Adams  v«  Michael 
(1873)  88  Md.  123,  17  Am.  Rep.  516 
rfelt-roofing  factory). 

New  Jersey. — Wolcott  v.  Melick 
(1856)  11  N.  J.  Eq.  204,  66  Am.  Dec. 
790  (agricultural  implement  factory)  ; 
Duncan  v.  Hayes  (1871)  22  N.  J.  Eq. 
25  (planing  and  saw  mill). 

North  Carolina. — ^Barnes  v.  Calhoun 
(1842)  87  N.  C.  (2  Ired.  Eq.)  199 
(mill);  Atty.  Gen.  v.  Lea  (1844)  38 
N.  C.  (3  Ired.  Eq.)  301  (mill) ;  Wilder 
V.  Strickland  (1856)  55  N.  G.  (2  Jones, 
Eq.)  386  (mill);  Dorsey  v.  Allen 
(1881)  86  N.  C.  358,  39  Am.  Rep.  704 
(planing  mill  and  cotton  gin) ;  Berger 
v.  Smith  (1912)  160  N.  C.  206,  75  S. 
E.1098  (sawmill). 

Pennsylvania. — ^Rhodes  v.  Dunbar 
(1868)  57  Pa.  274,  98  Am.  Dec.  221 
(planing  mill) ;  Carpenter  v.  Cum- 
mings  (1856)  2  Phila.  74  (steam 
boiler). 

As  regards  manufacturing  concerns, 
it  has  been  stated  that  there  must  be 
a  very  strong  case,  marked  by  very 
peculiar  features,  to  justify  a  court  of 
equity  in  interfering  by  injunction  on 
the  ground  that  the  proposed'  factory 
will  be  a  nuisance  to  an  adjoining 
dwelling  house.  Wolcott  v.  Melick 
(1856)  11  N.  J.  Eq.  204,  66  Am.  Dec. 
790.  In  this  case  the  court  refused 
to  enjoin  the  erection  of  a  factory  for 
the  making  of  agricultural  implements 
in  a  section  of  the  city  which  was 
sparsely  settled,  where  the  nearest 
dwelling  house  was  132  feet  from  the 
proposed  factory. 

In  Adams  v.  Michael  (Md.)  supra, 
a  suit  to  enjoin  the  erection  of  a  fac- 
tory for  the  manufacture  of  felt-roof- 
ing in  the  "immediate  vicinity"  of  the 
complainant's  dwelling,  it  was  held 
that  allegations  that,  owing  to  the 
dirt,  odor,  smoke,  and  appurtenances 
of  such  factory,  together  with  the  in- 
flammable nature  of  the  material  used 
in  the  manufacture  of  felt-rooflng,  the 
property  of  the  complainant  would  be 
utterly  destroyed  as  dwellings,  and 
irreparable  injury  result,  were  too  in- 
definite and  general  to  enable  the 
court  to  determine  whether  the  nui- 
sance would  be  of  the  nature  and  char- 
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acter  supposed,  so  as  to  warrant  the 
issuance  of  an  injunction. 

And  in  a  suit  by  a  paper  manufac- 
turer to  enjoin  the  threatened  pollu- 
tion of  a  stream  by  alkali  works,  it  was 
held  in  Fletcher  v.  Bealey  (1885)  L. 
R.  28  Ch.  Div.  (Eng.)  688.  54  L.  J.  Ch. 
N.  S.  424,  52  L.  T.  N.  S.  541,  33  Week. 
Rep.  745,  that,  although  pure  water 
was  essential  to  the  complainant,  and 
the  defendant  was  depositing  on 
leased  land  a  mile  and  a  half  up  the 
stream,  higher  than  the  stream  and 
close  to  it,  refuse  from  the  alkali 
works,  and  although  from  this  refuse 
a  very  noxious  liquid  would  in  course 
of  time  flow,  and,  if  it  entered  the 
stream,  would  greatly  injure  the  com- 
plainant, an  injunction  would  not  be 
granted  to  restrain  the  deposit  of  such 
refuse,  since  it  did  not  appear  but 
that  the  flow  of  this  liquid  into  the 
river  might  be  prevented,  or  that  some 
means  of  rendering  it  innocuous  might 
be  discovered  before  any  injury  r&* 
suited. 

The  erection  of  a  planing  and  saw 
mill,  to  be  driven  by  steam,  with  chips 
and  shavings  of  pine  boards  as  fuel, 
on  a  lot  adjacent  to  that  of  the  com- 
plainant* s  dwelling  and  boarding 
house,  it  was  held  in  Duncan  v.  Hayes 
(N.  J.)  supra,  would  not  be  enjoined, 
where  the  chimney  of  the  proposed 
mill  was  50  feet  high  and  200  feet  from 
the  dwelling  of  complainant,  as  it  was 
not  certain  that  a  nuisance  would  re- 
sult from  the  operation  of  the  mill. 

And  in  Dorsey  v.  Allen  (1881)  86 
N.  C.  858,  89  Am.  Rep.  704,  the  court 
refused  to  enjoin  the  erection  of  a 
planing  mill  and  cotton  gin  on  a  lot 
adjacent  to  that  of  complainant's  resi- 
dence, in  view  of  the  benefit  to  the 
community  from  the  projected  enter- 
prise as  compared  with  the  detriment 
which  the  complainant  might  sustain. 

But  in  a  suit  to  enjoin  the  erection 
of  a  planing  mill,  it  was  held  that  the 
complaint  was  saflicient  which  alleged 
that  the  mill  was  to  be  located  in  a 
residence  portion  of  the  city,  within 
90  feet  of  the  complainant's  dwelling, 
that  its  operation  would  necessarily 
create  a  great  amount  of  steam,  dust, 
dirt,  smoke,  and  noise,  which  would 
penetrate    the    complainant's    house. 


making  it  necessary  to  keep  his  win- 
dows and  doors  closed  at  all  times,  and 
rendering  his  home  unfit  for  habita- 
tion. Rogers  v.  John  Week  Lumber 
Co.  (1903)  117  Wis.  5,  93  N.  W.  821. 

And  it  was  held  in  Ross  v.  Butler 
(1868)  19  N.  J.  Eq.  294,  97  Am.  Dec 
654,  that  an  injunction  would  lie  to 
restrain  a  threatened  nuisance  in  the 
operation  of  a  pottery  in  which  pine 
wood  would  be  burnt,  producing  large 
volumes  of  dense  smoke  loaded  with 
cinders,  which  would  fall  on  the  dwell- 
ings of  the  complainants  located  at 
distances  of  from  40  to  200  feet  from 
the  proposed  pottery,  even  though  the 
smoke  would  not  be  emitted  more  than 
twelve  hours  every  two  wedcs,  and 
then  mostly  at  night,  and  although  the 
locality  was  in  the  neighborhood  of 
wharves,  coal  and  lumber  yards,  and, 
although  thickly  settled,  was  not  one 
in  which  wealthy  and  luxurious  inhab- 
itants resided,  but  was  occupied  by 
business  men  and  mechanics  of  mod- 
erate means,  some  of  whom  used  their 
houses  and  lots  for  business  purposes. 

It  was  held  also  in  Cunning^ham  v. 
Rome  R.  Ck).  (1859)  27  6a.  499,  that  a 
complaint  to  enjoin  the  erection  of  a 
flouring  mill  within  7  or  8  feet  of  the 
track  stated  a  cause  of  action,  where 
it  was  alleged  that  the  railway  com- 
pany had  acquired  by  purchase  a  right 
of  way  through  the  land  in  question, 
and  that  the  proposed  mill  would  in- 
terfere in  the  repair  and  construction 
of  the  railroad. 

An  owner  of  a  city  lot  adjoining  a 
railroad  right  of  way  was  held  in  Mc- 
Bean  v.  Wyllie  (1902)  14  Manitoba  L. 
R.  182,  not  entitled  to  enjoin  the  con- 
struction of  a  warehouse  on  the  right 
of  way  in  front  of  and  about  10  feet 
from  the  lot  line,  although  the  com- 
plainant's view  of  the  river  on  ^bit 
other  side  of  the  right  of  way  would 
thereby  be  obstructed. 

j.  Powder  fnagtufines. 

The  construction  of  a  powder  mag- 
azine within  half  a  mile  of  a  borough. 
in  a  neighborhood  not  thickly  settled, 
but  rapidly  filling  with  residences. 
within  95  feet  of  a  turnpike  road  and 
510  feet  of  a  dwelling,  was  enjoined  in 
Wier's  Appeal  (1873)  74  Pa.  230. 

But  in  Dilworth's  Appeal  (1879)  91 
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Pa*  247,  an  iigunction  to  restrain  the 
erection  of  a  powder  magazine  in  a 
sparsely  settled  region  where  there 
was  as  little  danger  to  persons  as  in 
any  site  that  could  be  chosen,  although 
a  nearly  abandoned  highway  was  near, 
was  refused. 

And  it  was  held  in  Daw  v.  Enter- 
prise Powder  Mfg.  Co.  (1894)  160  Pa. 
479,  28  Atl.  841,  that  a  preliminary  in- 
junction to  enjoin  the  completion  of  a 
building  for  the  storage  of  blasting 
powder  in  a  borough,  and  the  storage 
therein  of  powder,  should  not  be 
granted,  where  there  was  evidence 
that  blasting  powder  was  not  a  high 
explosive,  that  the  building  was  of 
atone  and  iron,  that  the  powder  stored 
therein  was  to  be  packed  in  cartridges 
and  placed  in  fireproof  cases,  and 
that  there  were  other  similar  store- 
houses in  the  borough. 

r 

fc.  Privies, 

The  rule  that  a  court  of  equity  may 
grant  an  injunction  to  restrain  a  nuis- 
ance which  must  inevitably  result 
from  acts  threatened  or  in  progress  is 
illustrated  by  its  application  in  the 
following  cases  involving  privies :  De 
Give  V.  Seltzer  (1879)  64  Ga.  423; 
Wahle  V.  Reinbach  (1875)  76  111.  322; 
Radican  v.  Buckley  (1894)  138  Ind. 
682,  38  N.  E.  53;  Miley  v.  A'Heam 
(1892)  IS  Ky.  L.  Rep.  834,  18  S.  W. 
629. 

On  the  other  hand,  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable,  but  only  contingent,  de- 
pending on  the  manner  of  operation, 
nse,  or  other  future  circumstances,  has 
been  applied  in  a  number  of  cases  in- 
volving privies,  of  which  the  following 
are  illustrative:  Edelen  v.  Barber 
(1886)  8  Ky.  L.  Rep.  268;  Davis  v. 
Adkins  (1896)  18  Ky.  L.  Rep.  73,  36 
8.  W.  271  (school  privy);  Iliff  v. 
School  Directors  (1892)  46  IlL  App. 
419  (school  privy) ;  Biddulph  v.  St. 
George's  Parish  (1863)  3  De  G.  J.  & 
S.  492,  46  Eng.  Reprint,  726,  33  L.  J. 
Ch.  N.  S.  411,  9  Jur.  N.  S.  963,  8  L.  T. 
N.  S.  668,  11  Week.  Rep.  739  (public 
urinal  near  residences) ;  British  Cana* 
dian  Securities  v.  Victoria  (1911)  16 
Bw  C.  441  (comfort  station). 

In  Miley  v.  A'Hearn  (Ky.)  supra,  an 


injunction  was  granted  to  restrain  the 
erection  of  a  privy  on  a  lot  adjoining 
that  of  complainant,  within  10  feet 
of  her  well,  and  within  13  feet  of  her 
dining  room  and  bedroom. 

And  it  was  held  in  Radican  v.  Buck- 
ley (1894)  138  Ind.  682,  38  N.  E.  63, 
that  an  injunction  should  be  granted 
to  restrain  the  erection  of  a  privy  on 
a  lot  adjoining  that  of  compiainiMit, 
within  3i  feet  of  his  dining  room  and 
kitchen,  and  almost  in  front  of  the 
main  entrance  to  his  house. 

But  allegations  in  a  petition  to  en- 
join the  erection  of  a  schoolhouse  and 
outbuildings,  including  a  privy,  that 
complainant's  spring,  about  160  feet 
distant,  will  be  injured  by  the  flowing 
info  it  of  surface  and  underground 
waters  from  the  school  site,  are  too 
indefinite,  in  that  they  do  not  show 
clearly  that  such  damages  would  in- 
evitably result  as  to  warrant  the 
granting  of  an  injunction.  Davis  v. 
Adkins  (1896)  18  Ky.  L.  Rep.  73,  35 
S.  W.  271. 

And  one  who  would  not  otherwise 
have  the  right  to  enjoin  the  construc- 
tion of  a  privy  30  feet  from  his  dwell- 
ing does  not  obtain  such  right  by 
reason  of  a  town  ordinance  prohibit- 
ing the  building  or  use  of  a  privy  with- 
in 30  feet  of  a  dwelling  without  per- 
mission of  the  trustees,  and  authoriz- 
ing abatement  of  the  privy  as  a 
nuisance  on  complaint  of  any  citizen. 
Edelen  v.  Barber  (Ky.)  supra. 

I.  Sewage  and  garbage. 

The  application  of  the  rule  that  a 
court  of  equity  may  grant  an  injunc- 
tion to  restrain  a  nuisance  which  must 
inevitably  result  from  acts  threatened 
or  in  progress,  to  cases  involving  sew- 
age^  is  illustrated  by  the  following 
autlkorities :  Missouri  v.  Illinois 
(1900)  180  U.  S.  208,  46  L.  ed.  497,  21 
Sup.  €^.  Rep.  331;  Dwight  v.  Hayes 
(1894)  160  III.  273,  41  Am.  St.  Rep. 
867,  87  N.  E.  218 ;  New  York  C.  &  H.  R. 
R.  Co.  V.  Rochester  (1891)  127  N.  Y. 
591,  28  N.  E.  416;  Phipps  v.  Rocue 
River  Valley  Canal  Co.  (reported 
herewith)  ante,  741;  Rush  Springs 
V.  Bentl^  (1919)  —  Okla.  — ,  182 
Pac.  664;  Morton  v.  Chester  (1870) 
2  Del.  Ck).  Rep.  (Pa.)  469;  Pierce  v. 
Gibson    County     (1901)     107    Tenn. 
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224,  55  L.R.A.  477,  89  Am.  St.  Rep. 
d46,  64  S.  W.  38;  Atty.  Gen.  ▼.  Met- 
ropolitan Bd.  of  Works  (1863)  1 
Hem.  &  M.  298,  71  Enff.  Reprint,  130, 
2  New  Reports,  312,  9  L.  T.  N.  S.  139, 

11  Week.  Rep.  820. 

On  the  other  hand,  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable,  but  only  contingent,  de- 
pending on  the  manner  of  operation, 
use,  or  other  future  circumstances,  has 
been  applied  in  a  number  of  cases  in- 
volving sewage,  illustrated  by  the  fol- 
lowing: 

United  States. — Columbia  Ave.  Sav. 
Fund,  S.  D.  Title  &  T.  Co.  v.  Prison 
Commission  (1899)  92  Fed.  801  (pris- 
on threatening  contamination  of  pub- 
lic water  supply). 

Kansas.  —  Hutchinson  v.  Delano 
(1891)  46  Kan.  345,  26  Pac.  740. 

Maryland. — Pope  v.  Clark  (1913) 
122  Md.  1,  89  Atl.  887. 

New  Jersey.  —  Newark  Aqueduct 
Board  (1889)  45  N.  J.  Eq.  398,  18  Atl. 
106,  affirmed  in  (1890)  46  N.  J.  Eq. 
552,  20  Atl.  54,  22  Atl.  55. 

New  York. — Morgan  v.  Binghamton 
(1886)  102  N.  Y.  500,  7  N.  E.  424. 

North  Carolina. — Vickers  v.  Durham 
(1903)  132  N.  C.  880,  44  S.  E.  685; 
Little  V.  Lenoir  (1909)  151  N.  C.  416, 
66  S.  E.  337  (rule  recognized) . 

Tennessee.  —  Lytton    v.    Steward 
(1876)  2  Tenn.  Ch.  586. 
*  England. — ^Atty.  Gen.  v.  Kingston- 
upon-Thames  (1865)  11  Jur.  N.  S.  596, 

12  L.  T.  N.  S.  665,  13  Week.  Rep.  888. 
It  was   held   in   Pierce  v.   Gibson 

County  (1901)  107  Tenn.  224,  65 
L.R.A.  477,  89  Am.  St.  Rep.  946,  64 
S.  W.  83,  that  the  intended  discharge 
of  water-closets  through  a  sewer  onto 
the  complainant's  land,  to  his  injury, 
might  be  enjoined,  although,  when  the 
bill  was  filed,  the  building  in  which 
the  closets  were  to  be  located  was  not 
finished,  and  the  closets  had  not  yet 
been  built. 

And  the  condemnation  of  a  right  of 
way  for  an  open  irrigation  ditch  to 
take  the  water  from  a  sewage-pol- 
luted stream  will  be  enjoined  if  its 
use  will  result  in  a  foul  and  noisome 
condition  of  the  ditch,  inimical  to 
health  at  times  of  low  water,  although 


the  intention  is  to  take  the  water  from 
the  stream  only  at  times  of  flood,  when 
the  sewage  is  rendered  innocuous  by 
the  volume  of  the  water.  Phipps  v. 
RoGUB  River  Valley  Canal  Go.  (re- 
ported herewith)  ante,  741. 

It  was  held  in  Quitman  v.  Under- 
wood (1918)  148  6a.  152,  96  S.  E.  178, 
that  an  injunction  to  restrain  the  com- 
pletion of  a  garbage  crematory  was 
authorized,  although  the  plant  had 
proceeded  to  within  two  days  of  com- 
pletion and  was  being  erected  under 
a  guaranty  that  the  plant,  when  com- 
pleted, would  consume  the  garbage  of 
the  city  without  offensive  odors,  where 
it  appeared  that  the  plant  was  situat- 
ed about  300  yards  from  the  business 
center  of  the  city,  that  the  complain- 
ants lived  within  100  yards  of  the 
crematory,  that  there  were  other  avail- 
able vacant  lots  in  a  more  remote 
section  of  the  city»  away  frona  the 
business  and  residential  section,  and 
that  the  hauling  of  the  garbage  past 
the  residences  of  the  complainants 
would  cause  flies,  noxious  fumes,  and 
poisonous  gases,  annoying  them,  en- 
dangering their  health,  and  depreciat- 
ing the  value  of  their  property. 

And  it  was  held  in,  San  Antonio 
V.  Hamilton  (1915)  —  Tex.  Civ.  App. 
— ,  180  S.  W.  160,  that  the  trial  court 
had  not  abused  its  discretion  in  srrant- 
ing  a  temporary  injunction  to  restrain 
the  establishment  of  a  garbage  incin- 
erator plant  in  a  city  within  four 
blocks  of  the  complainants'  residences, 
where  the  evidence  tended  to  show 
that  the  operation  of  the  plant  would 
endanger  the  health  and  comfort  of 
the  complainants,  although  the  garb- 
age was  to  be  transported  to  the  plant 
in  covered  wagons,  and  the  contract 
with  the  incinerator  company  required 
that  the  plant  should  operate  in  a 
clean,  sanitary*  and  odorless  manner^ 
the  city  not  being  obliged  to  accept 
it  unless  it  so  operated. 

In  Rush  Springs  v.  Bentley  (1919) 
—  Okla.  — ,  182  Pac.  664^  the  court 
enjoined  the  erection  in  a  municipality 
of  a  sewer  basin  and  s^tic  tank  with- 
in about  500  feet  of  the  complainantsT 
residences,  where  the  evidence  v^aa 
sufficient  to  sustain  a  finding  that  the 
contemplated  works  would  emit  odors 
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'which  would  be  very  obnozions  to  the 
complainants  and  others  living  in  the 
▼icinity. 

In  Sayre  v.  Newark  (1899)  68  N.  J. 
Eq.  186,  42  Atl.  1068,  the  discharge 
hy  a  municipality  of  sewage  into  a 
stream  was  enjoined  on  the  ground 
that  a  nuisance  would  thereby  be  cre- 
ated from  which  the  complainant 
would  sustain  special  injury.  The  de- 
cision was  reversed,  however,  in 
(1900)  60  N.  J.  Eq.  361,  48  L.R.A.  722, 
83  Am.  St.  Rep.  629,  45  Atl.  895,  on 
the  ground  that  the  city  was  acting 
under  legislative  authority,  and  that 
the  consequential  damages  sustained 
were  without  redress, — a  point  not 
-within  the  scope  of  this  note. 

But  an  injunction  was  refused  to 
restrain  the  erection  of  a  prison  near 
a  creek,  at  the  instance  of  a  lower  ripa- 
rian owner  which  furnished  water  to 
a  city,  on  the  ground  that  contamina- 
tion would  result,  where  it  appeared 
that  the  prison  buildings  were  i  of  a 
mile  from  the  creek,  that  there  was 
no  sewer  or  stream  connection  be- 
tween the  prison  and  the  creek,  and 
that  the  intervening  land  was  to  be 
cultivated.  Columbia  Ave.  Sav.  Fund, 
S.  D.  Title  &  T.  CJo.  v.  Prison  Commis* 
sion  (1899)  92  Fed*  801. 

And  in  Hutchinson  v.  Delano  (1891) 
46  Kan.  845,  26  Pac.  740,  an  injunction 
was  denied  to  prevent  the  emptying 
by  a  municipality  of  sewage  into  a 
creek  which  flowed  through  the  cem- 
plainants'  premises,  where  there  was 
no  present  injury,  although  injury 
mi^ht  result  to  the  complainant  if,  as 
vmB  contemplated,  at  some  future 
time  the  sewer  system  was  extended 
BO  that  the  sewage  of  the  entire  city 
emptied  into  the  creek. 

.  Slaughterhouses,  stockyards,  and 
similar  establishments. 

The  rule  that  a  court  of  equity  may 
fprnnt  an  injunction  to  restrain  a  nuis- 
ance which  must  inevitably  result 
jfrom  acts  threatened  or  in  progress 
has  been  applied  in  cases  involving 
slaughterhouses,  stockyards,  and  sim- 
ilar establishments,  illustrated  by  the 
following  authorities :  Seigle  v.  Brom- 
ley (1912)  22  Colo.  App.  189,  124  Pac. 
191  (hog  ranch) ;  Atty.  Gen.  v.  Steward 
(1869)  20  N.  J.  Eq.  416,  perpetual  in- 


junction granted  in  (1871)  21  N.  X  Eq. 
340  (slaughterhouse  and  stock  pens)  ; 
Catlin  V.  Valentine  (1842)  9  Paige 
(N.  Y.)  575,  38  Am.  Dec.  667  (slaugh- 
terhouse); Peck  V.  Elder  (1849)  3 
Sandf.  (N,  Y.)  126  (fat-melting  estab- 
lishment) ;  Czarniecki  v.  Bollman 
(1887)  9  Sadler  (Pa.)  82,  11  Atl.  660 
(bone-boiling  establishment) ;  Eckels 
v.  Weibley  (reported  herewith)  ante, 
739  (bam  and  cattle  yard) ;  Sellers 
V.  Pennsylvania  R.  Co.  (1875)  lO 
Phila.  (Pa.)  319  (slaughterhouse; 
rule  approved) ;  Burntisland  Whale 
Fishing  Co.  v.  Trotter  (1831)  6  Wile. 
&  S.  (Scot.)  649  (establishment  to  botl 
whale  blubber) ;  Swinton  v.  Pedie 
(1837)  16  Sc.  Sess.  Cas.  1st  series,  776 
(slaughterhouse) . 

On  the  other  hand,  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  npt 
inevitable,  but  only  contingent,  de- 
pending on  the  manner  of  operation, 
use,  or  other  future  circumstances, 
has  been  applied  in  a  number  of  cases 
involving  slaughterhouses^  stock  pens, 
and  dairies,  of  which  the  following 
are  illustrative:  Richmond  v.  House 
(1917)  177  Ky.  814,  198  S.  W.  218 
(stockyards) ;  Beckham  v.  Brown 
(1897)  19  Ky.  L.  Rep.  619,  40  S.  W. 
684  (slaughterhouse) ;  McDonough  v. 
Robbens  (1894)  60  Mo.  App.  156 
(dairy  in  residential  section) ;  Atty. 
Gen.  V.  Steward  (1869)  20  N.  J.  Eq. 
416,  perpetual  injunction  granted  in 
(1871)  21  N.  J.  Eq.  840.  (slaughter- 
house and  stock  pens) ;  Sellers  v. 
Pennsylvania  R.  Co.  (1876)  10  Phila. 
(Pa.)  819  (same). 

In  an  action  to  enjoin  the  establish- 
ment of  a  hog  ranch  near^the  plain- 
tiff's residence,  where  the  evidence 
showed  that  the  defendant  contemplat- 
ed the  feeding  of  garbage,  offal,  and 
dead  animals,  and  was  then  conduct- 
ing a  similar  ranch  in  that  vicinily,  it 
was  held  that  an  injunction  was  prop- 
erly issued  against  conducting  the 
ranch  in  such  a  manner  as  would  be 
offensive  or  dangerous  to  the  health 
of  the  plaintiff  and  of  the  public,  al- 
though the  defendant's  testimony  was 
that  he  proposed  to  sterilize  the  garb- 
age, the  efficiency  of  this  method  to 
prevent  a   nuisance   being  doubtful. 
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Seigle  ▼.  Bromley  (1912)  22  Colo.  App. 
189, 124  Pac.  191. 

And  in  Swinton  y.  Pedie  (18S7)  15 
Sc  Ses8.  Cas.  1st  series,  775,  the  court 
refused  to  permit  the  experiment  to  be 
tried,  as  to  whether  an  extensive 
slaughterhouse  proposed  by  the  de« 
fendant  in  the  suburbs  of  a  city,  near 
a  large  school  and  residences,  could 
be  operated  without  being  a  nuis- 
ance, although  the  defendant  claimed 
that  by  new  processes  the  proposed  es- 
tablishment could  be  so  conducted  as 
to  avoid  offensive  sights  and  smells  or 
other  objectionable  features. 

But  in  a  suit  to  enjoin  the  establish- 
ment of  a  dairy  in  an  alleged  residen- 
tial section  of  a  city,  it  was  held  that 
the  petition  was  subject  to  demurrer 
where  it  alleged  merely  the  proximity 
of  the  complainants'  property  to  the 
proposed  dairy,  that  the  operation  of 
the  dairy,  by  reason  of  noxious  odors 
and  gases  necessarily  engendered  and 
the  unbearable  stench,  would  poison 
the  air  in  the  neighborhood  and  render 
complainants'  dwellings  uninhabit- 
able, that  there  were  no  sewers  ad- 
jacent to  the  proposed  dairy  site,  nor 
could  sewer  connections  be  made 
therewith,  and  that  the  operation  of  a 
dairy  without  such  connection  would 
cause  contagious  sickness  and  death. 
McDonough  v.  Robbens  (1894)  60  Mo. 
App.  156.  These  allegations  were  re- 
garded as  opinions,  and  as  failing  to 
set  forth  such  facts  as  to  enable  the 
court  to  determine  that  injurious  con- 
sequences would  necessarily  follow  so 
as  to  constitute  a  nuisance. 

And  the  court  in  Atty.  (Jen.  v.  Stew- 
ard (1869)  20  N.  J.  Eq.  415,  refused  to 
enjoin  the  erection  of  buildings  in- 
tended for  use  as  a  slaughterhouse, 
with  pens  for  keeping  hogs,  except 
that  it  restrained  the  defendants  from 
permitting  the  blood  of  the  hogs 
slaughtered  on  the  premises  to  flow 
into  an  adjacent  creek,  since  a  nuis- 
ance would  probably  thereby  result, 
where  the  proposed  slaughterhouse 
was  700  feet  from  the  nearest  dwell- 
ing of  any  of  the  complainants,  al- 
though one  of  them  owned  a  building 
lot  within  250  feet  of  the  proposed 
structure,  and  the  extent  of  the 
slaughtering  business  was  500  hogs 


per  week, 
claimed  they 
only  a  "few 
slaughtered, 
in  this  case 
(1871)  21  N. 


which    the    defendants 

would  keep  in  clean  pens 

hours"  before  they  were 

The  injunction  granted 

was  made  perpetual  in 

J.  Eq.  340. 

» • 
n.  Stahlea^ 


The  rule  that  a  court  of  equity  may 
grant  an  injunction  to  restrain  a  nuis- 
ance which  must  inevitably  result 
from  acts  threatened  or  in  progress 
has  been  applied  in  cases  involving 
livery  stables,  illustrated  by  the  fol- 
lowing: Goker  v.  Birge  (1851)  9  6a 
425,  54  Am.  Dec.  347,  subsequent  de- 
cision to  same  effect  (1861)  10  Gt. 
336;  Gaskey  v.  Edwards  (1908)  128 
Mo.  App.  287,  107  S.  W.  37;  Collins 
y.  Cleveland  (1893)  2  Ohio  S.  &  &  P. 
Dec.  380;  Aldrich  ▼.  Howard  (1861) 
7  R  L  87,  80  Am.  Dec.  636. 

On  the  other  hand,  the  rule  that  a 
court  of  equity  will  not  interfere 
where  the  threatened  nuisance  is  not 
inevitable,  but  only  contingent,  de- 
pending on  the  manner  of  operation, 
use,  or  other  future  circumstanees, 
has  been  applied  in  a  number  of  cases 
involving  stables,  of  which  the  follow- 
ing are  illustrative: 

United  States.— Flint  v.  Rosseil 
(1879)  6  Dill.  151,  Fed.  Cas.  No.  4,876 
(livery  stable). 

Alabama* — St.  James  Church  v.  Ar« 
rington  (1860)  36  Ala.  546,  76  Am. 
Dec.  332  (private  stable  near  church). 

Georgia.  —  Harrison  v.  Brooks 
(1856)  20  Ga.  537  (livery  stable); 
Rounsaville  v.  Kohlheim  (1882)  68  Ga. 
668,  45  Am.  Rep.  505  (private  stable). 

Illuiois.— Sheldon  v.  Weeks  (189S) 
51  111.  App.  314  ("carriage  repositoiy 
and  boarding  stable")- 

Indiana.— Keiser  v.  Lovett  (1882) 
85  Ind.  240,  44  Am.  Rep.  10  (horse 
stall). 

Iowa.— Shiras  v.  Olinger  (1879)  50 
Iowa,  571,  32  Am.  Rep.  138  (livery 
stable). 

Kentucky.  —  Albany  Christian 
Church  V.  Wilborn  (1902)  112  Ky.  507, 
66  S.  W.  285  (private  stable  near 
church);  Hyden  v.  Terry  (1908)  82 
Ky.  L.  Rep.  1198,  108  S.  W.  241. 

Louisiana.- Hill  v.  Battalion  Wash- 
ington Artillery   (1918)   143  La.  6Mp 
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78  So.  844  (stable  for  hones  of  mil- 
itary organization). 

MarylancL— King  v.  Hamill  (1903) 
97  Md.  108,  54  AtL  626  (private 
stable) ;  Gallagher  v.  FInry  (1904)  99 
Md.  181,  67  Atl.  672  (same). 

New  Ymrfc.— Stilwell  ▼.  Buffalo  Rid- 
ing Academy  (1888)  21  Abb.  N.  G.  472, 
4  N.  Y.  Supp.  414  (livery  stable). 

Tennessee.  —  Kirkman  v.  Handy 
(1860)  11  Humph.  406,  54  Am.  Dec.  46 
(livery  stable) . 

Vermont.  —  Curtis  y.  Winslow 
(1866)  88  Vt.  690  (bam  10  feet  from 
residence). 

'An  injunction  may  be  granted 
against  the  threatened  establishment 
of  a  bam  and  yard  for  conducting  a 
horse  and  cattle  business  in  a  res- 
idence section  of  a  borough  which  will 
be  a  nuisance  to  neighboring  property, 
although  nothing  has  yet  been  done 
which  would  support  an  action  at  law, 
or  whieh  has  injured  the  complainant. 
ESOKBLS  V.  Wbibley  (reported  here- 
with) ante,  789. 

It  was  held  in  Ck>ker  v.  Birge  (1851) 
9  6a.  425,  54  Am.  Dec.  847,  that  a 
prospective  nuisance  such  as  warrant- 
ed equitable  interference  was  made 
out  by  allegations  in  a  bill  to  enjoin 
the  erection  of  a  livery  stable  that  the 
defendant  had  begun  building  the 
stable,  with  a  plank  floor,  on  a  lot 
adjoining  complainant's  hotel,  and 
about  65  feet  therefrom;  that  the  com- 
plainant's property  is  chiefly  valuable 
for  hotel  purposes;  that  the  erection 
of  the  stable  would  result  in  the  loss 
of  health  to  complainant's  family  and 
of  patronage  to  the  hotel,  in  conse- 
quence of  the  unhealthy  effluvia, 
swarms  of  flies,  and  interminable 
stamping  of  horses,  from  the  stable. 
These  sworn  allegations,  the  court 
said,  must  be  considered  as  facts  for 
the  purposes  of  granting  the  injunc- 
tion, and  the  injuries  could  not  be  said 
to  be  improbable  or  unreasonable. 
On  a  subsequent  appeal  (1851)  10  Ga. 
336,  it  was  held  error  to  dissolve  the 
injunction  on  the  filing  of  the  answer, 
in  which  the  defendant  set  out  that 
he  had  removed  the  plank  floor  from 
the  stable  and  intended  to  take  precau- 
tionary measures  to  prevent  injury  to 
the  complainant  by  the  sprinkling  of 


lime  water,  keeping  the  stalls  neat  and 
clean,  etc.  The  court  stated  that  the 
ad  interim  injunction  should  have 
been  continued  to  the  final  hearing, 
and  if  the  jury  were  of  the  opinion 
that  the  stable  was  net  a  nuisance  of 
itself,  but  might  be  kept  in  such  a 
manner  as  to  make  it  unobjectionable, 
they  would  no  doubt  by  their  verdict 
require  that  the  defendant  should 
give  bond,  or  in  some  other  manner 
provide  adequate  protection  to  the 
complainant. 

And  it  was  held  in  Aldrich  v.  How- 
ard (1861)  7  &  L  87,  80  Am.  Dec.  686, 
that  a  complaint,  in  a  suit  to  enjoin 
the  construction  of  a  livery  stable,  was 
not  subject  to  demurrer,  which  alleged 
that  the  proposed  stable  was  to  be 
erected  within  28  inches  of  the  com- 
plainant's dwelling  house,  within  6 
inches  of  a  Mock  of  stores  owned  by 
him,  and  within  42  feet  of  his  hotel, 
and  that,  by  the  establishment  of  the 
stable,  the  complainant  would  suffer 
irreparable  damage  by  reason  of  the 
odors,  filth,  flies,  and  noises,  and  other 
nuisances  proceeding  from  the  stable. 

But  where  the  allegations  of  the 
complaint  in  a  suit  to  enjoin  the  erect- 
ing of  a  livery  stable  on  a  lot  ad- 
jacent to  the  complainanlfs  dwelling, 
in  a  residential  district,  that  the  pro- 
posed stable  would  be  a  nuisance,  were 
denied  in  the  answer  under  oath,  the 
court  in  Flinty.  Bussell  (1879)  5  Dill. 
*  151,  Fed.  Cas.  No.  4,876,  held  that  a 
preliminary  injunction  should  not  be 
granted,  since  such  a  structure  was 
not  a  nuisance  per  se,  and  whether  or 
not  it  would  became  a  nuisance  would 
depend  on  circumstances  thereafter  to 
be  ascertained. 

And  in  Kirkman  v.  Handy  (1850)  11 
Humph.  (Tenn.)  406,  54  Am.  Dec.  46, 
an  injunction  was  refused  to  restrain 
the  completion' and  use  of  a  building 
in  a  residential  part  of  a  city  for  a 
livery  stable  on  a  lot  adjoining  that 
of  complainant,  within  a  foot  or  two 
t)f  complainant's  residence,  and  front- 
ing on  the  same  street;  the  court  be- 
infi^  of  the  opinion  that  the  nuisance 
was  contingent,  depending  on  the  man- 
ner of  use  of  the  stable. 

So,  an  injunction  was  denied  in 
Keiser  v.  Lovett  (1882)  85  Ind.  240, 
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44  Am.  Rep.  10,  to  restrain  the  erec* 
tion  of  a  building  on  a  lot  adjoin^iig 
that  of  the  complainant,  to  be  used  m 
a  wood  and  buggy  shed,  with  a  horse 
stall  about  25  feet  from  the  complain- 
ant's well,  and  about  28  feet  from  his 
residence. 

And  an  injunction  was  denied  in 
Harrison  v.  Brooks  (1856)  20  6a.  537, 
tp  restrain  the  erection  of  a  livery 
stable  on  a  lot  on  the  opposite  side  of 
the  street  from  the  plaintiff's  hotel, 
and  about  80  feet  therefrom,  where 
the  stable  was  to  be  separated  from 
the  street  by  a  carriage  house  built  in 
front  of  the  stable. 

It  was  held  also  in  Hyden  t.  Terry 
(.1908)  32  Ey.  L.  Rep.  1198,  108  S.  W. 
241,  that  an  injunction  would  not  be 
granted  to  restrain  the  erection  of  a 
stable  across  the  street  from  the  res- 
idence of  the  complainant,  and  42  feet 
distant  therefrom,  since  whether  the 
stable  would  become  a  nuisance  de- 
pended on  the  condition  in  which  it  - 
was  kept. 

And  it  was  held  in  Gallagher  v. 
Flury  (1904)  99  Md.  181,  57  Atl.  672, 
that  the  erection  of  a  private  stable 
18  feet  from  the  complainant's  res- 
idence would  not  be  enjoined,  where 
the  proposed  structure  was  to  be  cov- 
ered with  corrugated  iron  as  a  safe- 
guard against  fire,  and  was  to  be  con- 
nected with  a  city  sewer. 

In  Shiras  v.  Olinger  (1859)  50  Iowa,  , 
571,  32  Am.  Rep.  188,  it  was  held  that 
an  injunction  would  not  be  issued  to 
restrain  the  rebuilding  of  a  livery 
stable,  which  had  been  burned,  al- 
though, as  previously  constructed,  the 
stable  was  a  nuisance  to  the  complain- 
ant, since  it  abutted  upon  an  alley 
adjacent  to  his  premises,  with  doors 
opening  upon  the  alley  within  40  feet 
of  his  house ;  and  that,  since  it  did  not 
appear  but  that,  by  an  alteration  of 
the  structure  and  method  of  its  use  a 
nuisance  might  be  avoided,  an  injunc- 
tion should  be  issued  to  restrain  only 
such  use  as  would  be  substantially 
similar  to  that  which  had  theretofore 
been  made  of  the  premises,  and  which 
the  court  found  was  a  nuisance. 

In  Rounsaville  v.  Kohlheim  (1880) 
68  Ga.  668,  46  Am.  Rep.  505,  the  court, 
in   holding   that   an   injunction   was 


properly  refused  to  restrain  the  erec- 
tion of  a  private  stable  on  a  lot  ad- 
joining that  of  the  c(Mnplainant,  rec- 
ognized the  possibility  that  a  pri- 
vate stable  may  be  so  located  and 
improperly  kept  as  to  become  an 
actionable  nusiance,  but  stated  that 
"the  mere  probability  that  it  will  be- 
come so  is  insufficient  to  derive  tbe 
owner  of  a  lot  of  the  right  to  erect 
a  stable  for  his  own  use,  although 
it  may  be  on  the  line  of  his  lot»  and 
quite  near  the  dwelling  of  an  adja- 
cent owner.  It  is  true  that  he  who 
thus  builds  must  at  his  peril  guard 
against  such  construction  as  that  its 
ordinary  use  would  disturb  adjacent 
owners  by  the  noises  produced,  or 
manage  it  in  such  way  as  to  permit 
offensive  stenches  to  emanate  there- 
from, and  float  over  his  neighbor's 
premises,  to  his  serious  annoyance 
and  discomfort*' 

o.  Und0rtalkinQ  eetoftllsfciH  guts. 

It  was  held  in  Saier  v.  Joy  (1917) 
198  Mich.  295,  L.R.A.1918A,  825»  164 
N.  W.  607,  that  the  opening  of  a 
morgue  and  undertaking  establish- 
ment in  a  residence  district,  to  the 
depreciation  of  the  value  of  neigh- 
boring property,  may  be  enjoined  as 
a  nuisance. 

And  in  Densmore  ▼.  Evergreen 
Camp  (1900)  61  Wash.  230»  31 
L.R.A  (N.S.)  608,  112  Pac  255, 
Ann.  Gas.  1912B,  1206,  it 'was  held 
that  the  maintenance  of  an  ander^ 
taking  establishment  in  the  resi- 
dence part  of  the  city  within  a  few 
feet  of  the  neighboring  residencea  may 
be  enjoined  by  their  owners  mb  a 
nuisance,  in  view  of  the  depressinf 
effect  such  business  would  probaUy 
have  upon  them,  and  the  escape  of 
noxious  odors  and  gases  from  tiie 
chemicals  used.  And  it  was  also  held 
that  it  was  immaterial  that  the  owner 
of  the  business  intended  to  occupy  tiie 
upper  stories  of  the  building  as  a  res- 
idence. 

The  rule  that  a  court  of  eqoity  may 
grant  an  injunction  to  restrain  a  aois- 
ance  which  must  inevitably  xmatt 
from  acts  threatened  or  in  progress 
has  been  applied  in  various  cases  in- 


ANNO.— INJUNCTION— THREATENED  NUISANCE. 


783 


voWinflT  prospective  nuisances  of  a 
miscellaneous  nature. 

United  Statea, — St.  Louis  v.  Knapp, 
S.  &  Co.  Co.  (1882)  104  U.  S.  658,  26  L. 
ed.  883,  reversinsT  (1881)  2  McCrary, 
516,  6  Fed.  221  (obstruction  of 
wharf) ;  Silliman  v.  Hudson  River 
Bridge  Co.  (1857)  4  Blatchf.  74,  Fed. 
Gas.  No.  1%851,  subsequent  proceed- 
ings (1859)  4  BUtcbf.  395,  Fed.  Cas. 
Na  18,852  (bridge  across  navigable 
stream) ;  Illinois  ft  St.  L.  R.  &  Canal 
Co.  V.  St.  Louis  (1872)  2  Dill.  70,  Fed. 
Cas.  No.  7,007  (grain  elevator  on  pub* 
lie  wharf;  rule  recognized);  Orand 
Trunk  R.  Co.  v.  A.  Backus,  Jr.,  ft  Sons 

(1891)  46  Fed.  211  (wharf). 
Alabama.— State  v.  Mobile  (1837)  5 

Port.  279,  80  Am.  Dec.  564  (buildings 
in  street) ;  Walker  v.  Allen  (1882)  72 
Ala.  456  (boom) ;  Columbus  ft  W.  R. 
Co.  V.  Witherow  (1886)  82  Ala.  190,  3 
So.  23  (railroad  embankment  in 
street) . 

California.  —  Cowell  ▼•  Martin 
(1872)  43  Cal.  605  (wharf). 

DistTict  of  Columbia.  —  Carr  v. 
Washington  ft  O.  D.  R.  Co.  (1916)  44 
App.  D.  C.  533,  Ann.  Cas.  1918D,  818 
(enjoining  granting  of  liquor  li- 
censes). 

Florida. — ^Lutterloh  v.  Cedar  Keys 
(1875)  16  Fla.  306  (market  house, 
public  pound,  and  jail  in  street) . 

Georgia.  —  Columbus  v.  Jaques 
(1860)  80  6a.  506  (market  house  in 
street). 

Illinois^ — Green  v.  Oakes  (1866)  17 
IlL  249  (obstruction  of  highway) ; 
Craig  V.  People  (1868)  47  111.  487 
(closing  of  highway)  ;  Snell  ▼«  Buresh 
(1887)  128  111.  161,  13  N.  S.  856  (ob- 
struction of  highway) ;  Newell  v.  Sass 

(1892)  142  111.  104,  31  N.  E.  176  (clos- 
ing  of   alley);    Smith   v.    McDowell 

(1893)  148  111.  51,  22  L.RJL  393,  86 
N.  E.  141  (obstruction  of  highway) ; 
Field  V.  Barling  (1894)  149  111.  556,  24 
Ia.R.A.  406,  41  Anu  St.  Rep.  311,  37  N. 
E.  850  (obstruction  of  light  and  air) ; 
Griswold  v.  Brega  (1896)  160  111.  490, 
52  Am.  St.  Rep.  850,  43  N.  E.  864 
(wooden  building  within  fire  limits) ; 
Flood  V.  Consumers  Co.  (1903)  106  III. 
App.  569  (ice  house;  rule  recognized)  ; 
Bohrbach  v.  Cavallini  (1918)  210  111. 


App.  182  (building  violating  fire  regu- 
lations). 

Indiana. — ^Pence  v.  Garrison  (1883) 
93  Ind.  345  (unauthorized  use  of 
drainage  ditch) ;  First  Nat.  Bank  v, 
Sarlls  (1891)  129.  Ind.  201,  13  L.R.A. 
481,  28  Am.  St.  Rep.  185,  28  N.  E.  434 
(rebuilding  in  violation  of  fire  regu- 
lations) ;  Kaufman  v.  Stein  (1893)  138 
Ind.  49,  46  Am.  St.  Rep.  368,  37  N.  E. 
333  (building  violating  fire  ordi- 
nances) ;  Lake  Erie  &  W.  R.  Co.  v. 
Young  (1893)  135  Ind.  426,  41  Am.  St. 
Rep.  430,  35  N.  E.  177  (overflow  from 
filling  of  embankment) . 

Kentucky. — Louisville  &  T.  Turnp. 
Road  Ck).  v.  Anderson  (1901)  110  Ky. 
188,  61  S.  W.  13  (foil  gate)  ;  Gibson  v. 
Black  (1888)  10  Ky.  L.  Rep.  373,  9  S. 
W.  379  (weighing  scales  near  hotel) ; 
Alexander  v.  Tebeau  (1903)  24  Ky.  L. 
Rep.  1305,  71  S.  W.  427  (obstruction  of 
alley) . 

Louisiana.  —  Fuselier  v.  Spalding 
(1847)  2  La.  Ann.  773  (brick  kiln). 

Maine.— Houlton  v.  Titcomb  (1906) 
102  Me.  272,  10  L.R.A.(N.S.)  580,  120 
Am.  St.  Rep.  492,  66  Atl.  783  (wooden 
building  within  fire  limits) . 

Maryland. — ^Roman  v.  Strauss  (1866) 
10  Md.  89  (obstruction  of  alley); 
Hamilton  v.  Whitridge  (1867)  11  Md. 
128,  69  Am.  Dec.  184  (bawdyhouse) ; 
Davis  V.  Baltimore  &  O.  R.  Co^  (1906) 
102  Md.  371,  62  Atl.  572  (railroad  sid- 
ing near  residence). 

Massadmsetts^ — Cadigan  v.  Brown 
(1876)  120  Mass.  493  (obstruction  of 
private  way);  Atty.  Gren.  v.  Jamaica 
Pond  Aqueduct  Corp.  (1882)  133  Mass. 
361  (drainage  of  public  pond). 

Minnesota.  -^  Wilder  v.  De  Cou 
(1879)  26  Minn.  10,  1  N.  W.  48  (bb- 
struction  of  street). 

Missouri.— Glaessner  v.  Anheuser- 
Busch  Brewing  Asso.  (1890)  100  Mo. 
508,  13  S.  W.  707  (private  railway 
switch  in  street  near  store) ;  Holke  v. 
Herman  (1900)  87  Mo.  App.  126  (pond 
near  residence). 

Nebraska. — ^Bangs  v.  Dworak  (1906) 
75  Neb.  714,  5  L.R.A(N.S.)  493,  106 
N.  W.  780,  13  Ann.  Cas.  202  (wooden 
building  within  fire  limits);  Lether- 
man  v.  Hauser  (1906)  77  Neb.  731, 116 
N.  W.  745  (obstruction  of  highway). 

New  Jersey. — ^Robeson  v.  Pittenger 
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(1888)  2  N.  J.  Eq.  57,  32  Am.  Dec.  412 
(obstruction  of  light  and  air)  ;  Gilbert 
V.  Morris  Canal  &  Bkg.  Co.  (1850)  8 
N.  J.  Eq.  495  (obstruction  of  water- 
course; rule  approved);  Thompson  y. 
Paterson  &  H.  River  &  R.  Co.  (1853)  9 
N.  J.  Eq.  526  (bridge  obstructing  navi- 
gation) ;  Bechtel  v.  Carslake  (1858)  11 
N.  J.  Eq.  500  (obstruction  of  private 
alley,  injunction  denied) ;  Higbee  v. 
Camden  &  A.  R.  Co.  (1868)  19  N.  J. 
Eq.  276  (railroad  depot). 

New  York.— Gardner  v.  Newburgh 
(1816)  2  Johns.  Ch.  162,  7  Am.  Dec. 
526  (diversion  of  stream) ;  Belknap 
V.  Belknap  (1817)  2  Johns.  Ch.  463,  7 
Am.  Dec.  548  (drainage  of  pond  affect- 
ing mills)  ;  Corning  v.  Lowerre  (1822) 
6  Johns.  Ch.  439  (obstruction  of 
street) ;  Watertown  v.  Cowen  (1834) 
4  Paige,  510,  27  Am.  Dec.  80  (building 
in  public  square) ;  Atty.  Gen,  v.  Co- 
hoes  Co.  (1836)  6  Paige,  133,  29  Am. 
Dec.  755  (diversion  of  water  from 
canal);  Milhaw  v.  Sharp  (1863)  27 
N.  Y.  611,  84  Am.  Dec.  814  (railway 
in  street) ;  People  v.  Vanderbilt  (1863) 
26  N.  Y.  287  (pier) ;  Brower  v.  New 
York  (1848)  3  Barb.  254  (immigrant 
depot);  People  v.  Third  Ave.  R.  Co. 
(1865)  45  Barb.  63  (railroad  in 
street) ;  Rochester  v.  Erickson  (1866) 
46  Barb.  92  (wall  obstructing  river). 

Ohio.— Hickok  v.  Hine  (1872)  28 
Ohio  St.  523,  13  Am.  Rep.  255  (bridge 
obstructing  navigation) ;  State  ex  rel. 
Crosby  v.  Dayton  &  S.  E.  R.  Co.  (1881) 
36  Ohio  St  434  (obstruction  of  high- 
way by  railroad) ;  Dayton  v.  Roberts 
(1894)  1  Ohio  Dec  885  (obstruction 
of  stream). 

Qregoiu — ^Parrish  v.  Stephens  (1858) 
1  Or.  74  (obstruction  of  public  levee) ; 
Blagen  v.  Smith  (1899)  34  Or.  394,  44 
LJR.A.  522, 56  Pac.  292  (house  of  pros- 
titution). 

Pennsylvania. — Com.  v.  Rush  (1850) 
14  Pa.  186  (obstruction  of  public 
square) ;  Com.  v.  Pittsburgh  &  C!  R. 
Co.  (1854)  24  Pa.  159,  62  Am.  Dec. 
372  (obstruction  of  canal) ;  Huddles- 
ton  V.  Killbuck  Twp.  (1886)  4  Sadler, 
176  (weigh  scales  on  highway) ;  Har- 
risburg's  Appeal  (1887)  7  Sadler,  322, 
10  Atl.  787  (market  in  public  square)  ; 
Com.  ex  rel.  Tyrone  v.  Stevens  (1897) 
178  Pa.  643,  36  Atl.  166  (wall  obstruct- 


ing .  stream) ;  Moyamensing  Twp.  v. 
Long  (1845)  1  Pars.  Sel.  Eq.  Cas.  148 
(encroachment  on  street) ;  Philadd- 
phia  V.  Thirteenth  &  F.  Streets  Pass. 
R.  Co.  (1871)  8  Phila.  648  (railway  in 
street) ;  Atty.  Gen.  v.  Lombard  &  S. 
Street  Pass.  R.  Co.  (1875)  10  PhihL 
352  (railway  in  street). 

Soath  Carolina. — State  ex  rel.  Lyon 
V.  Columbia  Water  Power  Co.  (1909) 
82  S.  C.  181,  22  L.R.A.  (N.S.)  485,  129 
Am.  St.  Rep.  876,  63  S.  E.  884, 17  Ann. 
Cas.  343  (obstruction,  of  public  naviga- 
ble canal). 

Tennessee.— Wall  v.  Cloud  (1842) 
8  Humph.  181  (diversion  of  water  from 
mill). 

Vermont.  —  Lyon  v.  McLaaghlin 
(1859)  32  Vt.  423  (flume) ;  Brock  v. 
Connecticut  &  P.  R.  Co.  (1862)  35  Vt 
373  (planting  of  trees). 

Virginia.— Coalter  v.  Hunter  (1826) 
4  Rand.  58,  15  Am.  Dec.  726  (diver- 
sion of  stream) . 

West  Virginia. — ^Keystone  Bridge 
Co.  V.  Summers  (1878)  13  W.  Va.  476 
(obstruction  of  highway) ;  Ravens- 
wood  V.  Fleming  (1883)  22  W.  Va. 
52,  46  Am.  Rep.  485  (wharf). 

Wisconsin. — ^Walker  v.  Shepardson 
(1853)  2  Wis.  384,  60  Am.  Dec.  423 
(obstruction  of  navigable  stream) ; 
Barnes  v.  Racine  (1855)  4  Wis.  454 
(obstruction  of  navigable  stream) ; 
Williams  v.  Smith  (1868)  22  Wis.  594 
(building  on  public  square) ;  Petti- 
bone  V.  Hamilton  (1876)  40  Wis.  402 
(obstruction  of  public  way)  ;  Kimber- 
ly  &  C.  Co.  V.  Hewitt  (1890)  75  Wis. 
871,  44  N.  W.  303  (diversion  of  water 
from  water  power)  ;  Marshfield  v.  Wis- 
consin Teleph.  Co.  (1898)  102  Wis. 
604,  44  L.R.A.  565,  78  N.  W.  735  (un- 
authorized placing  of  telephone  poles 
in  street). 

England. — Atty.  (Sen.  v.  Forbes 
(1836)  2  Myl.  &  C.  123,  40  Eng.  Re- 
print, 128  (interference  with  pablic 
bridge) ;  Spencer  v.  London  ft  B.  R. 
Co.  (1836)  8  Sim.  193,  59  Eng.  Reprint 
77  (obstruction  of  street)  ;  Bostock  v. 
North  Staffordshire  R.  Co.  (1852)  5 
De  G.  &  S.  584,  64  Eng.  Reprint,  126S, 
25  L.  J.  Ch.  N.  S.  325,  2  Jur.  N.  S.  248^ 
4  Week.  Rep.  386  (regatta) ;  Potts  v. 
Levy  (1854)  2  Drew.  272,  61  Eng. 
Reprint,  723  (wall  obstructing  light) ; 
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Hers  V.  Union  Bank  (1859)  2  Giff.  686, 
66  Eng.  Reprint,  287,  1  Jur.  N.  S.  127, 
8  Wedc  Rep.  49  (wall  interfering  with 
air  and  Hgbt) ;  C!ook  v.  Bath  Corp. 
(1868)  L.  R.  6  Eq.  177  (obstruction  of 
paasageway) ;  Atty.  Gen.  y.  Lonsdale 
(1868)  L.  R.  7  Eq.  877,  88  L.  J.  Ch. 
885,  20  L.  T.  N.  S.  64,  17  Week.  Rep. 
219  (obstruction  of  navigable  river)  ; 
Atty.  (Sen.  v.  Terry  (1874)  L.  R.  9  Ch. 
428,  30  L.  T.  N.  S.  215,  22  Week. 
Rep.  896  (obstruction  of  navigable 
stream) ;  Crompton  v.  Lea  (1874)  L. 
R.  19  Eq.  116,  44  L.  J.  Ch.  N.  S.  69, 
81  I^  T.  N.  S.  469,  28  Week.  Rep.  53, 
6  Hor.  Min.  Rep.  179  (flooding  of 
mine);  Atty.  (Jen.  v.  Shrewsbury 
(1882)  21  Ch.  Div.  752,  51  L.  J.  Ch.  N. 
S.  746,  46  L.  T.  N.  S.  687,  80  Week. 
Rep.  916  (interference  with  high- 
way) ;  Atty.  Gen.  v.  Oxford,  W.  &  W. 
R.  Ck>.  (1853)  2  Week.  Rep.  330  (open- 
ing unsafe  railway  line). 

Canada. — Dundas  v.  Hamilton  &  M. 
R.  Ck>.  (1871)  18  Grant,  Ch.  811 
Cbridge  obstructing  canal). 

And  the  rule  that  a  court  of  equity 
will  not  interfere  where  the  threat- 
ened nuisance  is  not  inevitable,  but 
only  contingent,  depending  on  the 
manner  of  operation,  use,  or  other 
future  ciicumstances,  has  been  ap- 
plied in  cases  involving  various  kinds 
of  nuisances. 

United  States.— Lake  Erie  A  W.  R. 
Co.  V.  Fremont  (1899)  84  C.  C.  A;  625, 
92  Fed.  721  (embanloKieBt) ;  Works  v. 
Junction  R.  Co.  (1858)  5  McLean,  425, 
Fed.  Gas.  No.  18,046  (bridge  obstruct- 
ing navigation) ;  Silliman  v.  Hudson 
River  Bridge  Ck).  (1859)  4  Blatchf. 
395,  Fed.  Cas.  No.  12,852  (same); 
United  States  v.  North  Bloomfield 
Gravel  Min.  Co.  (1892)  68  Fed.  625 
(mining  operations  interfering  with 
Aavisation);  Otaheite  (Sold  &  Silver 
Min.  &  Mill.  Co.  v.  D^n  (1900)  102 
Fed.  929,  20  Mor.  Min.  Rep.  688  (tail- 
ingB  from  ore  mill). 

Arfcansaa.  —  Cooper  v.  Whissen 
C1910)  96  Ark.  645,  180  S.  W.  708 
C'wagon  yard). 

California. — ^Hoke  v.  Perdue  (1881) 
ez  Gah  546  (levee). 

Florida.— Harnett    v.    Jacksonville, 
St.  A.  &  H.  R.  R.  Co.  (1884)  20  Fla. 
SS9  (railway  in  street) . 
7  A.L.R.— 50. 


Georgia.— Bacon  v.  Walker  (1886) 
77Ga.  886  (jail). 

IIIfnoiB.— Thornton  v.  Roll  (1886) 
118  III.  860,  8  N.  E.  146  (excavation  in 
emhankment) ;  Chicago  (Seneral  R.  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.  (1899)  181 
111.  606,  54  N.  E.  1026;  Flood  v.  Con- 
sumers Co.  (1908)  105  111.  App.  659 
(ice  house). 

Indiana. — Laughlin  v.  Lamasco  City 
(1865)  6  Ind.  223  (wharf) ;  Dalton  v. 
Cleveland,  C.  C.  &  St  L.  R.  Co.  (1895) 
144  Ind.  121,  48  N.  E.  180  (coal  chute 
on  railway) . 

Iowa. — ^Reynolds  v.  Union  Sav.  Bank 
(1912)  155  Iowa,  519,  49  L.R.A.(N.S.) 
194, 186  N.  W.  529  (discharge  of  water 
from  roof  into  alley). 

Massachnsetts. — District  Attorney 
V,  Lynn  &  B.  R.  (3o.  (1860)  16  Gray, 
248  (railway  track  on  turnpike  road)  ; 
Atty.  Gen.  v.  Metropolitan  R.  Co. 
(1878)  126  Mass.  515,  28  Am.  Rep. 
264  (railway  in  street). 

Mfssisaippi. — Gwin  v.  Melmoth 
(1844)  Freem.  Ch.  606  (chimney); 
McCutchen  v.  Blanton  (1881)  69  Miss. 
116  (Johnson  grass  seed). 

Miseonri^ — Julia  Bldg.  Asso.  v.  Bell 
Teleph.  Co.  (1886)  88  Mo.  258,  57  Am. 
Rep.  898  (telephone  poles) ;  Van  De 
Vere  v.  Kansas  City  (1891)  107  Mo. 
88,  28  Am.  St.  Rep.  396,  17  S.  W.  695 
(fire-engine  house) ;  Hoike  v.  Herman 
(1900)  87  Mo.  App.  125  (pond  near 
residence). 

New  Jersey. — Society  for  Establish- 
ing Useful  Manufactures  v.  Morris 
Canal  &  Bkg.  O).  (1880)  1  N.  J.  Eq. 
167,  21  Am.  Dee.  41  (diversion  of 
stream)  ;  Vanwinkle  v.  Curtis  (1886)  3 
N.  J.  Eq.  422  (same) ;  Higgins  v. 
Princeton  (1860)  8  N.  J.  Eq.  309  (mar- 
ket house) ;  Thompson  ex  rel.  Bergen 
V.  Paterson  (1854)  9  N.  J.  Eq.  624 
(poorhouse);  Hinchman  v.  Paterson 
Horse  R.  Co.  (1864)  17  N.  J.  Eq.  75, 
86  Am.  Dec.  252  (railroad  in  street). 

New  York. — Rochester  v.  Curtiss 
(1840)  Clarke,  Ch.  336  (wall  .ob- 
structing river) ;  Mohawk  Bridge  Co. 
V.  Utica  &  S.  R.  Co.  (1887)  6  Paige, 
554  (railroad  bridge) ;  Drake  v.  Hud- 
son River  R.  Co.  (1849)  7  Barb.  608 
(railroad  in  street) ;  Phoenix  v.  Emi- 
gration Comrs.  (1865)  1  Abb.  Pr.  466, 
affirmed  in  (1896)  12  How.  Pr.  1  (Cas- 
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tie  Garden  immigration  station) ; 
Rochester  y.  Erickson  (1866)  46  Barb. 
92  (wall  obstructing  river;  rule  ap- 
proved) ;  De  Pierris  y.  Mattem  (1890) 
10  N.  Y.  Supp.  626  (wagon  and  paint 
shop). 

North  Carolimu — Simpson  y.  Justice 
(1851)  48  N.  C.  (8  Ired.  Eq.)  115 
(turpentine  distillery  100  yards  from 
dwelling) ;  Walton  v.  Mills  (1882)  86 
N.  C.  280  (diversion  of  water  for  gold 
mining) ;  Borwell  y.  Vance  County 
(1885)  83  N.  C.  78,  58  Am.  Rep.  454 
(jail) ;  Hickory  v.  Southern  R.  Co. 
(1906)  143  N.  C.  451,  55  S.  E.  840 
(freight  depot). 

Ohio.  —  Hutchinson  y.  Thompson 
(1839)  9  Ohio,  52  (obstruction  of 
river) ;  Erkenbrecher  v.  Este  (1871) 
1  Cin.  Sup.  Ct.  Rep.  368  (obstruction 
of  canal). 

Oklahoma. — ^West  v.  Ponca  City 
Mill.  (>).  (1904)  14  Okla.  646,  79  Pac. 
100,  2  Ann.  Gas.  249  (wooden  building 
violating  ordinance). 

Oregon^— Walts  v.  Foster  (1885)  12 
Or.  247, 7  Pac  24  (obstruction  of  high* 
way). 

Pennsylvania.— Bell  v.  Ohio  &  P.  R. 
Co.  (1856)  25  Pa.  161,  64  Am.  Dec. 
687  (use  of  common  by  railroad); 
Philadelphia's  Appeal  (1876)  78  Pa. 
38  (encroachment  on  highway)  ;  Bid- 
die  V.  Ash  (1888)  2  Ashm.  211  (build- 
ing  in  street) ;  Hough  v.  Doyleetown 
(1870)  4  Brewst  333  (diversion  of 
water  by  municipality  injurious  to 
mill  owner). 

Rhode  bland.— O'Reilly  v.  Perkins 
(1901)  22  R.  I.  364,  48  Ati.  6  (brew- 
ery). 

Waahington*  —  Winsor  v.  Hanson 
(1905)  40  Wash.  428,  82  Pac.  710  (ob- 
atruction  of  stream). 

Wlsconain. — Sheboygan  v.  Sheboy- 
gan &  F.  du  L.  R.  Co.  (1867)  21  Wis. 
668  (obstruction  of  stream) ;  Janes- 
viUe  V.  Carpenter  (1890)  77  Wis.  288, 
8  L.R.A.  808,  20  Am.  St.  Rep.  128,  46 
N.  W.  128  (building  over  river); 
Priewe  v.  Fitzsimons  &  C.  O).  (1903) 
117  Wis.  497,  94  N.  W.  317  (drainage 
of  lake). 

England.— rAtty.  Gen.  v.  Nichol 
(1809)  16  Ves.  Jr.  338,  88  Eng.  Re- 
printy  1012,  10  Revised  Rep.  186  (ob- 
struction of  light) ;  Wynstanley  v.  Lee 


(1818)  2  Swanst  332,  36  Eng.  Reprint, 
643  (same) ;  Ripon  v.  Hobart  (1834) 
8  Myl.  &  K.  169,  40  Eng.  Rq;>rint.  66 
(steam  engine  for  drainage  purposes) ; 
Luscombe  v.  Steer  (1867)  17  L.  T.  N. 
S.  229,  15  Wedc.  Rep.  1191  (brick 
kiln) ;  Harrison  v.  Gk>od  (1871)  L.  R. 
11  Eq.  338,  40  L.  J.  Ch.  N.  S.  294,  24 
L.  T.  N.  S.  263,  19  Week.  R^.  346 
(school);  Fletcher  v.  Bealey  (1885) 
L.  R.  28  Ch.  Div.  688,  54  L.  J.  Ch.  N.  S. 
424,  52  L.  T.  N.  S.  541,  33  Week.  Repi 
745  (pollution  of  stream  from  alluii 
works) . 

The  possibility  that  the  manner  in 
which  a  jail,  is  kept  near  private  resi- 
dences will  render  it  a  nuisance  is  in- 
sufficient to  warrant  the  granting  of 
an  injunction  against  its  erection,  at 
the  instance  of  the  owners  of  the  resi- 
dences. Bacon  v.  Walker  (1886)  77 
Ga.  336. 

A  brewery  not  being  a  nuisance  per 
se,  a  complaint,  in  a  suit  to  enjoin  its 
erection,  is  subject  to  demurrer^  which 
does  not  set  out  the  location  of  the  coni- 
plainant's  residence  with  reference  to 
the  proposed  structure  with  sufficient 
deiiniteness  to  show -that  the  annoy- 
ances threatened  would  be  apprecia- 
ble, and  which  fails  to  allege  any 
threat,  or  any  facts  from  which  a 
threat  can  be  inferred,  on  the  part  of 
the  defendant,  so  to  conduct  the  brew- 
ery as  to  render  it  harmful  to  the  com- 
plainants from  the  manner  of  its  oper- 
ation. The  mere  allegation  that  the 
brewery  'Vould  necessarily  become  a 
nuisance'*  is  mere  conjecture.  O'Reilly 
V.  Perkins  (1901)  22  R  L  364, 48  Atl.  6. 

It  was  held  in  Janesville  v.  Carpen- 
ter (1890)  77  Wis.  288,  8  L.R.A.  808, 
20  Am.  St.  Rep.  123,  46  N.  W.  128,  that 
an  injunction  would  not  be  granted  to 
restrain  the  erection  of  a  building  on 
piles  in  the  bed  of  a  river  on  defend- 
ant's land,  which  would  damage  no 
one,  merely  because  others  might  fol- 
low the  defendant's  example,  and  a 
row  of  similar  buildings  misht  be 
erected,  which  might  give  rise  to  dan- 
ger from  fire  and  flood  and  to  the  pub- 
lic health. 

The  planting  of  willow  trees  on  a 
tailrf>ad  right  of  way,  within  Z  feet  of 
the  line,  was  enjoined  in  Brock  ▼.  0»- 
necticut  &  P.  R«  Co.  (1862)  85  Vt.  sn^ 


ANNO-— INJUNCTION— THREATENED  NUISANCE. 


787 


in  a  suit  brought  by  the  owner  of  the 
adjoining  land^  where  it  appealed  that 
the  trees  were  planted  with  the  ex- 
pectation of  nailing  boards  to  them 
^when  grown,  and  thus  making  a  fence 
along  the  right  of  way,  that  there  was 
no  necessity  for  this  particular  kind 
-of  fence,  and  that  the  trees  when 
iprown  would  cause  injury  to  the  com- 
plainants land  by  the  spreading  of 
^he  roots  and  tops. 

It  was  held  in  Davis  v.  Baltimore 
A  O.  R.  Co.  (1905)  102  Md.  371,  62  Atl. 
572,  that  an  injunction  would  not  be 
^n^anted  to  restrain  the  construction  of 
a  railroad  siding  near  complainant's 
residence,  where  the  proximity  of  the 
Tailroad  to  the  residence  was  not 
ahown  except  that  the  track  was  to  be 
constructed  along  a  county  highway 
4>n  which  the  complainant's  proper!^ 
abutted,  and  was  to  pass  in  front  of 
aaid  property,  and  it  did  not  appear 
Trhether  the  railroad  would  be  used 
frequently  or  otherwise;  allegations 
being  too  indefinite  which  are  merely 
to  the  effect  that  the  construction  and 
operation  of  the  siding  would  greatly 
depreciate  the  complainant's  property 
by  reason  of  the  noise  and  danger  in- 
cident to  the  operation  of  cars  and 
•engines  passing  immediately  in  front 
of  her  residence,  and  would  result  in 
danger  to  her  when  driving  on  the 
liighway. 

A  court  of  equity  will  not  enjoin  the 
-conBtruction  by  a  ^ity  of  a  fire-engine 
house  in  a  residential  section,  at  the 
instance  of  an  adjoining  property  own- 
or,  on  the  ground  that  by  improper  use 
the  structure  may  become  a  nuisance, 
•ven  though  the  building  could  be 
placed  within  a  block  or  two  of  the 
proposed  site,  among  shops  and  small 
stores.  Van  De  Vere  v.  Kansas  City 
<1891)  107  Mo.  83, 28  Am.  St.  Rep.  396, 
17  S.  W.  695. 

In  a  suit  to  enjoin  the  construction 
of  a  pond  on  a  lot  adjacent  to  the  com* 
plainant's  residence,  it  was  held  in 
Holke  V.  Herman  (1900)  87  Mo.  App. 
125,  that  the  complaint  was  insufficient 
which  alleged  that  the  water  in  the 
pond  would  be  only  12  feet  from  the 
complainant's  residence,  that  it  would* 
become  stagnant,  would  breed  disease, 
detract  from  the  beauty  and  comfort 
of  the  complainant's  home,  would  be 


a  nuisance  injurious  to  the  health  of 
complainant's  family,  and  render  his 
dwelling  unfit  for  habitation,  where 
there  was  no  allegation  as  to  the 
sources  of  the  water  in  the  pond,  or 
aj9  to  the  condition  and  uses  of  the  de- 
fendant's premises.  But  after  judg- 
ment granting  an  injunction  the  court 
declined  to  dismiss  the  petition,  but 
reversed  ths  judgment  and  remanded 
the  cause  with  directions  permitting 
the  plaintiff  to  amend,  since  the  evi- 
dence showed  that  the  pond  must  be 
fed  from  impure  sources,  that  no 
stream  or  spring  emptied  into  it,  and 
that  it  had  no  outlet;  so  that  the  pro- 
posed establishment  of  a  nuisanc'e  in- 
jurious to  health  appeared  with  suffi- 
cient probability. 

That  a  city  market  house  100  feet 
from  a  residence,  and  on  the  opposite 
side  of  the  street  therefrom,  will  ren- 
der the  latter  less  "eligible"  as  a 
dwelling  house,  will  not  authorize  the 
granting  of  an  injunction  to  restrain 
the  erection  of  the  market.  Higgins 
V.  Princeton  (1850)  8  N.  J.  Eq.  809. 

Swearing  and  the  use  of  obscene 
language  which  would  constitute  a 
nuisance  may  be  enjoined,  if  indul- 
gence therein  by  the  defendant  is  prob- 
able, even  though  he  has  not  threat- 
ened to  continue  them.  Barnard  v. 
Pinkbeiner  (1914)  162  App.  Div.  319, 
147  N.  Y.  Supp«  514. 

It  was  held  in  Houlton  v.  Titcomb 
(1906)  102  Me.  272,  10  L.R.A.(N.S.) 
580,  120  Am.  St.  Rep.  492,  66  Atl.  733, 
that  the  erection  within  the  fire  limits 
of  a  wooden  building,  contrary  to  a 
municipal  ordinance,  might  be  en- 
joined, where  the  statute  made  such 
act  a  nuisance* 

When  the  right  to  the  use  of  a  high- 
way is  admitted,  or  easy  of  ascertain- 
ment, an  injunction  will  be. granted 
to  restrain  its  obstruction,  in  favor 
of  adjacent  owners,  where  such  ob- 
struction works  a  special  injury  to 
them;  but  where  the  right  to  the  use 
of  the  highway  has  not  been  estab- 
lished at  law,  or  is  not  clear  nor  easy 
of  ascertainment^  but  is  contested  by 
the  answer  and  proofs,  an  injunction 
will  not  be  granted.  Walts  v.  Foster 
(1886)  12  Or.  247,  7  Pac.  24* 

R.  E.  H. 


788 


AMERICAN  LAW  REPORTS,  ANNOTATED 


[7  A,l-R, 


L.  F.  SCHOFIELD,  Appt, 

V. 

SCHOOL  DISTRICT  NO.  113,  Labette  County. 

Kansas  Supreme  Court  ^^Ociober  11,  1919, 
(106  Kan.  343,  184  Pac  480.) 

School «—  power  of  board  to  drill  welL 

1.  Under  the  statute  authorizing  a  school  board  to  provide  the  neoessaiy 
appendages  for  a  schoolhouse,  it  may  bind  the  district  to  pay  for  the  drill- 
ing of  a  well  in  the  school  yard  for  the  purpose  of  supplying  drinking 
water,  even  although  no  suitable  water  is  found,  and  the  well  is,  on  that 
account,  entirely  useless. 

[See  note  on  this  question  beginning  on  page  791.] 

appear  that  water  of  the  kind  sought 
cannot  be  found  at  a  reasonable  depth, 
and  this  condition  must  be  regarded  as 


Well  —  contract  to  drill  ^  construc- 
tion. 

2.  Language  to  the  effect  that  a 
contractor  agrees  to  drill  a  ''water 
well/'  guaranteeing  first-class  work 
and  a  well  produced  by  a  machine  of 
a  specified  make,  payment  to  be  made 
at  the  completion  of  the  well,  does  not 
imply  that  he  undertakes  that  water 
shall  be  found  suitable  for  the  use 
intended. 

-—  when  contract  performed. 

3.  A  well  drilled  under  such  a  con- 
tract must  be  deemed  to  be  completed, 
in  such  sense  as  to  entitle  the  con- 
tractor to  his  pay,  when  it  is  made  to 

Headnotes  l-<  by  Mason,  J. 


established,  so  far  as  he  is  concerned, 
when  the  other  party  directs  a  discon- 
tinuance of  the  work. 

Scho^rf  —  power  of  district  to  ean- 

tract* 

4.  The  power  of  a  school  district  to 
contract  is  only  such  as  is  conferred 
by  statute  expressly  or  by  fair  impli- 
cation, and  persons  dealing  with  it  are 
chargeable  with  notice  of  this  limita- 
tion. 

[See  24  R.  C.  L.  601  et  seq.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Ciourt  for  Labette 
County  sustaining  a  demurrer  to  the  evidence  in  an  action  brought  to 
recover  the  balance  alleged  to  be  due  uAder  a  contract  flflr  the  drilling  of 
a  well.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  Madden,  John  Mad-     agreed  upon  for  the  work  was  %1J2S 


den,  Jr.,  and  C.  E.  Cooper  for  appel- 
lant. 

Messrs.  W.  D.  Atkinson  and  John  T. 
Pearson  for  appellee. 

Mason,  J.,  delivered  the  opinion  of 
the  court: 

L.  F.  Schofleld  entered  into  a 
written  contract  with  the  board  of 
school  district  No.  113  of  Labette 
counly  to  drill  a  well  in  the  school 
yard ;  the  purpose  being  to  provide 
a  supply  of  drinking  water.  No 
water  suitable  for  the  purpose  was 
found,  and  by  direction  of  the  board 
the  drilling  was  abandoned  at  the 
depth    of    298i    feet.    The    price 


a  foot.  The  contractor,  who  had 
received  $100,  brought  an  action 
against  the  district  for  the  balance 
of  the  agreed  price  of  $1.25  a  foot, 
also  asking  a  further  recovery  on 
account  of  extra  work,  and  delay 
occasioned  by  the  fault  of  the  board. 
A  demurrer  to  his  evidence  was  sus- 
tained, and  he  appeals. 

The  grounds  on  which  the  defend- 
ant's liability  is  contested,  assum- 
ing the  plaintiff's  evidence  to  be 
true,  are  (1)  that  a  school  district 
has  legal  authority  to  pay  for  con- 
structing a  well  only  on  the  theory 
that  it  is  a  necessary  appendage  to 
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the  schoolhouse,  and  that  a  well 
which  produces  no  water  fit  to  drink 
is  useless,  and  cannot  be  regarded 
as  covered  by  that  term;  and  (2) 
that  the  langruage  of  the  contract 
made  the  plaintiff  a  guarantor  that 
a  supply  of  drinking  water  would 
be  produced. 

The  power  of  a  school  district 

nohooi  p^TTcr  *^  contract  i^,  of 
•f  duitrtet  to  coursc,  Only  such  as 
«o»t»et.  jg  conferred  by  stat- 

ute^ expressly  or  by  fair  implica- 
tion; and  persons  dealing  with  it 
are  charged  with  notice  of  this  limi* 
tation.  35  Cyc.  949,  951.  The  dis- 
trict board  is  authorized  to  ''provide 
the  necessary  appendages  for  the 
schoolhouse  during  the  time  a  school 
ia  taught  therein.''  Gen.  Stat. 
1916,  §  8976.  This  court  has  held 
that  the  word  ''appendage/'  as  used 
in  the  statute,  should  be  construed 
broadly,  so  as  to  include  a  well  on 
the  school  premises;  its  necessity  in 
a  particular  case  being  a  question  of 
fact.  Hemme  v.  School  Dist.  30 
Kan.  377,  1  Pac.  104. 

The  defendant,  however,  argues 
that  a  well  which  produces  no 
water  fit  for  drinking  purposes,  be- 
in^  absolutely  useless,  cannot  fairly 
be  considered  an  appendage  to  a 
schoolhouse,  and  certaiply  not  as  a 
necessary  appendage.  The  argu- 
ment has  piausibili^,  but  proceeds 
upon  a  quite  literal  interpretation, 
which  we  think  would  result  in 
confining  the  discretion  of  the 
school  board  witMn  too  narrow 
limits.  The  evidence  shows  that  a 
cistern  holding  rainwater  had 
formerly  supplied  drinking  water 
for  the  school,  but  was  not  consid- 
ered sanitary.  This  obviously  jus- 
tified the  officers  lof  the  district  in 
making  reasonable  efforts  to  pro- 
cure   a   more    sat- 

^'XSr^'efr'*  JSj^MJtory      supply. 

They  could  not  be 
sure  that  sinking  a  well  would  an- 
swer the  purpose,  but  they  might 
naturally  and  reasonably  suppose 
the  chances  were  all  in  favor  of  it. 
The  only  way  to  find  out  was  to 
make  the  attempt.  We  cannot  say 
that  as  a  matter  of  law  they  had  no 


right  to  risk  the  money  of  the  dis- 
trict in  drilling  the  well,  unless  they 
were  sure  it  would  meet  the  purpose 
for  which  it  was  intended.  We 
think  the  authority  to  provide  a 
well  implied  the  authority  to  bind 
the  district  for  the  amount  expend- 
ed in  an  endeavor  to  construct  one, 
following  reasonable  and  usual 
methods,  notwithstanding  it  result- 
ed in  a  complete  failure  so  far  as 
practical  results  were  concerned. 
Although  in  a  particular  case  it 
might  be  possible  to  find  a  contrac- 
tor who  would  carry  the  risk  him- 
self, this  would  presumably  involve 
a  considerable  increase  in  the  price, 
and  the  question  as  to  whether  that 
plan  should  be  followed  would  be 
one  calling  for  the  exercise  of  sound 
business  judgment.  We  conclude 
that  the  board  had  authority  to 
make  the  contract,  and  the  district 
was  liable  upon  it  if  the  contractor 
duly  performed  his  part. 

The  material  part  of  the  con- 
tract read  as  follows :  "For  and  in 
consideration  of  one  dollar  and 
twenty-five  cents  ($1.25)  per  foot, 
first  party  [Schofield]  agrees  to  drill 
one  water  well  on  school  yard  east 
of  schoolhouse.  First  party  agrees 
to  furnish  dry  pipe  suitoble  for  cas- 
ing out  all  surface  water.  Dry  pipe 
to  be  6i  inch,  I.  D.  First  party 
guarantees  first-class  work  and  a 
stra  well.  In  case  of  objectionable 
water  other  than  surface  water,  sec- 
ond parties  [the  district  board] 
agree  to  furnish  all  necessary  cas- 
ing for  completion  of  well.  Pay- 
ment for  said  well  to  be  cashed  on 
completion  of  said  well." 

The  evidence  tended  to  show  that 
at  a  depth  of  24  feet  surface  water 
was  found,  which  was  not  suitable 
for  drinking,  and  was  cased  out  in 
accordance  with  the  contract  and 
the  wish  of  the  members  of  the 
board.  At  about  80  feet  salt  water 
was  struck,  and  the  board,  after  a 
delay  to  give  opportunity  for  analy- 
sis, caused  the  plaintiff  to  proceed 
with  the  drilling,  which  was  finally 
stopped  by  order  of  the  director  at 
293i  feet,  no  usable  water  having 
been  reached. 
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No  explanation  is  offered  of  the 
combination  of  letters  "stra"  ap- 
pearing in  the  contract.  It  may 
have  been  intended  for  "star/'  for 
the  plaintiff  testified  that  he  used  a 
Star  drill  machine.  At  all  events, 
no  force  is  attached  to  it  by  either 
party.  The  defendant  argues  that 
an  undertaking  on  the  part  of  the 
plaintiff  that  water  should  be  pro- 
duced is  fairly  implied  from  the 
agreement  to  drill  a  "water  well," 
and  from  the  stipulation  that  pay- 
ment was  to  be  made  on  its  "com- 
pletion." The  expression  "water 
well"  might  naturally  be  employed 
to  distinguish  the  contemplated  op- 

to  dHii-  effort  to  reach  oil 

co»*tr«etlon.  ^^     ^^^       ^^j^^     ^^^ 

of  the  term  'well*  ...  is  not 
conclusive  that  a  producing  well 
was  intended."  Federal  Better- 
ment Co.  V.  Blaes,  75  Kan.  69,  73, 
88  Pac.  556.  Contracts  for  the 
digging  or  drilling  of  a  well  often 
provide  that  payment  shall  depend 
upon  the  obtaining  of  water ;  but  to 
be  given  that  effect  such  a  purpose 
ought  to  be  made  to  appear  by  ex- 
press statement  or  very  clear  impli- 
cation, especially  where  the  con- 
tractor does  not  choose  the  site.  "If 
the  agreement  is  executed  without 
provision  that  a  specific  flow  of 
water  shall  be  obtained,  .  .  .  then 
the  labor  and  materials  must  be  paid 
for  as  per  contract,  be  the  flow  of 
water  little  or  much."  Omaha 
Consol.  Vinegar  Co.  v.  Bums,  49 
Neb.  229,  238,  68  N.  W.  498.  See 
also  Gregory  v.  United  States,  33 
a.  CI.  434 ;  Chapin  v.  L.  Candee  & 
Co.  14  Misc.  453,  35  N.  Y.  Supp. 
1018.  Contra,  Jarrard  v.  Hill,  14 
Ky.  L.  Rep.  575.  Even  a  guaranty 
that  water  shall  be  produced  has 
been  held  not  to  mean  that  the 
water  shall  be  suitable  for  the  pur- 
pose in  view.  American  Well- Works 
v.  Rivers  (C.  C.)  36  Fed.  880;  Blum 
V.  Brown,  11  Tex.  Civ.  App.  468,  33 
S.  W.  145;  Electric  Lighting  Co.  v. 
Elder  Bros.  115  Ala.  138,  21  So. 
983.  In  a  situation  having  some 
features  similar  to  those  here  pre- 
sented, this  language  has  been  used : 


"Defendant  founds  his  argument 
upon  his  construction  of  the  word 
Veil,'  that  plaintiffs  agreed  to  drill 
a  Veil ;'  that  a  'weir  is  a  hole  in  the 
ground,  containing  water  other  than 
surface  water;  that  when  plaintiffs 
agreed  to  drill  a  'well'  they  contract- 
ed to  furnish  an  article  meeting  that 
definition ;  and  that,  if  they  did  not 
produce  a  hole  in  the  ground  con* 
taining  water  other  tbs,n  surface 
water,  they  did  not  drill  a  'well/  and 
cannot  recover.  .  .  .  The  defend- 
ant himself  selected  the  site  for  the 
proposed  well.  Nothing  was  said 
about  plaintiffs  undertaking  to 
reach  water.  All  that  can  be 
gleaned  from  the  conversations  of 
the  parties  is  that  plaintiffs  were  to 
dig  a  well.  From  this  contract, 
and  the  circumstances,  to  construe 
an  undertaking  on  the  part  of  the 
plaintiffs  to  reach  water  or  receive 
no  pay  seems  to  us  to  do  great  vio- 
lence to  language,  and  to  the  ordi- 
nary transactions  of  sane  men* 
.  .  .  When  plaintiffs  went  to  dig 
a  well,  when  they  took  a  site  select- 
ed by  defendants,  when  no  guaranty 
of  reaching  water  was  made,  when 
no  price  was  fixed  for  performing 
the  services  or  reaching  water,  can 
a  court  for  a  moment  regard  it  as 
within  the  contemplation  of  the  par- 
ties, as  shown  from  their  words  or 
their  acts,  that  they,  used  the  word 
*weiV  as  meaning  a  hole  in  the 
ground,  containing  water  other  than 
surface  water?  We  think  not 
Bouvier's  Law  Dictionary  defines  a 
'weir  as  'a  hole  dug  in  the  ground  in 
order  to  obtain  water/  This  is»  to 
our  mind,  the  only  practical  view. 
The  object  of  a  well  is  to  obtain 
water.  The  well  may  be  unsuccess- 
ful. The  object  of  a  mining  shaft  is 
to  develop  a  mine  that  will  pay — an 
object  not  always  attained.  Under 
the  circumstances  of  the  case,  we 
cannot  construe  the  word  'well'  as 
defendant  insists."  Littrell  v.  Wil- 
cox, 11  Mont.  83,  84,  27  Pac.  396. 

The  provisions  of  the  contract 
relative  to  casing  out  water  unfit 
for  use  serve  to  show  that  only 
water  suitable  for  drinking  was 
sought,  but  in  our  judgment  do  not 
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further  affect  the  question  under 
consideration.  They  indicate  that 
the  finding  of  undesirable  water  at 
different  depths  was  anticipated, 
and  the  purpose  of  their  insertion 
was  obviously  to  determine  upon 
whom  should  fall  the  cost  of  the  ad- 
ditional material  thereby  made  nec- 
essary. 

Even  under  a  contract  to  prose- 
cute the  work  of  boring  a  well  until 
the  other  party  should  be  satisfied, 
or  until  water  was  found,  it  has 
been  said  that  no  obligation  was 
created  to  go  beyond  a  reasonable 


depth.    Bohrer  v.  Stumpff,  81  111. 
App.  139.    Here  we  think  the  well 
contracted  for  must 
be  regarded  as  com-  plSS^^l^""^^ 
pleted,  when  it  be- 
came   apparent    that    good    water 
could  not  be  obtained  within  a  rea- 
sonable depth — a  condition    estab- 
lished, so  far  as  the  plaintiff  was 
concerned,  by  the  order  of  the  di- 
rector to  discontinue  the  drilling. 

The  judgment  is  reversed,  and 
the  cause  is  remanded  for  further 
proceedings. 

All  the  Justices  concur. 


ANNOTATION. 


Extent  of  power  of  tchool  district  to  provide  for  the  comfort  and  conv< 

of  teachers  and  pupils. 


I.  In  general,  791. 
XL  Need  of  articles  purchased,  792. 
iH.  Necessity  for  authorization  hy  elec- 
tors or  others,  793. 
ly.  Purchases  on  credit,  794. 
V.  Particular  terms  and  applications: 

a.  Appendages,  796. 

b.  Apparatus  and  f  uniitiire»  796. 
e.  Ai^liances,      796. 

/.  In  general* 

The  power  to  erect,  lease,  or  repair 
Bfliiool  buildings  is  not  within  the 
soope  of  this  annotation;  nor  does  it 
include  the  right  of  school  authorities 
to  purchase  textbooks  for  general  use. 

School  authorities  are  generally  em- 
powered by  the  statutes  in  the  several 
states  to  provide  such  apparatus  and 
equipment  for  the  public  schools  and 
to  furnish  such  accommodations  and 
facilities  for  carrying  on  the  work  of 
the  schools  as  are  reasonably  neces- 
sary and  useful  for  the  comfort  and 
eonvenience  of  teaohers  and  pupils; 
but  the  extent  of  their  powers  in  this 
respect  depends  in  any  particular  case 
on  the  specific  provisions  of  the  con- 
trolling statute. 

Arkansas. — First  Nat.  Bank  v.  Whi- 
senhunt  (1910)  94  Ark.  58S,  127  S.  W. 
968;  A.  H.  Andrews  Co.  v.  Delight 
Special  School  Dist  (1910)  95  Ark.  26, 
128  S.  W.  861. 

Califemia.  —  Morgan  v.  Board  of 
Sdtaeation  (1902)  186  CaU  245,  68  Pac. 
708. 


-V. — continued. 

d.  Heating  plants,  797. 

e.  Musical  instruments  and  music 

charts,  797. 
f  .  School  premises  and  playgrounds, 

798. 
g.  Wells,  798. 
h.  Miscellaneous,  799. 


Illinois. — Clark  v.  School  Directors 
(1875)  78  111.  474;  People  v.  Rea 
(1900)  185  111.  688,  57  N.  E.  778;  Rei- 
ger  V.  Board  of  Education  (1919)  287 
111.  590,  122  N.  E.  838. 

Indiana, — Johnson  School  Twp.  v. 
Citizens  Bank  (1882)  81  Ind.  515; 
State  ex  rel.  Bode  v.  Sherman  (1888) 
90  Ind.  123 ;  Reeve  School  Twp.  v.  Dod- 
son  (1884)  98  Ind.  497;  Bloomington 
School  Twp.  V.  National  School  Furn- 
ishing Co.  (1886)  107  Ind.  48,  7  N.  E. 
760;  Jefferson  School  Twp.  v.  Litton 
(1888)  116  Ind.  467,  19  N.  E.  323;  Op- 
penheimer  v.  Greencastle  School  Twp. 
(1904)  164  Ind.  99,  72  N.  E.  1100; 
Litten  v.  Wright  School  Twp.  (1890) 
1  Ind.  App.  92,  27  N.  E.  829;  Noble 
School  Furniture  Co.  v.  Washington 
School  Twp.  (1891)  4  Ind.  App.  270, 
29  N.  E.  935;  First  Nat  Bank  v.  Adams 
School  Twp.  (1896)  17  Ind.  App.  375, 
46  N.  E.  832;  Bannister  v.  Adams 
School  Twp.  (1897)  17  Ind.  App.  701. 
46  N.  E.  1154;  First  Nat.  Bank  v.  Os- 
borne (1897)  18  Ind.  App.  442,  48  N. 
E.  256;  W.  P.  Myers  Pub.  Co.  v.  White 
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River  School  Twp.  (1901)  28  Ind.  App. 
91,  62  N.  E.  66. 

Iowa.— Taylor  v.  Wayne  (1868)  26 
Iowa,  447;  Taylor  v.  Otter  Creek 
(1868)  26  Iowa,  281;  Manning  v.  Van 
Buren  (1869)  28  Iowa,  832;  Bellmeyer 
V.  Independent  Diet.  (1876)  44  Iowa, 
664;  Independent  Dist.  v.  Kelley 
a881)  55  Iowa,  668,  8  N.  W.  426;  Mc- 
Shane  v.  Independent  Difit.  (1888)  76 
Iowa,  338,  41  N.  W.  33;  Yaggy  v.  Mon- 
roe (1890)  80  lowH,  121,  46  N.  W.  553; 
Bogaard  v.  Independent  Dist  (1896) 
93  Iowa,  269,  61  N.  W.  859;  Weir  Fur- 
nace Co.  V.  Independent  School  Dist. 
(1896)  99  Iowa,  115,  68  N.  W.  584; 
Hanna  v.  Wright  (1902)  116  Iowa, 
275,  89  N.  W.  1108;  Johnson  v.  Cedar 
(1902)  117  Iowa,  319,  90  N.  W.  713. 

Kansas. — School  Dist.  v.  Perkins 
(1879)  21  Ran.  536,  30  Ain.  Rep.  447; 
School  Dist.  V.  Swayze  (1883)  29  Kan. 
211;  Hemme  v.  School  Dist.  (1883)  3Ct 
Kan.  377,  1  Pac.  104. 

Kentucky.  —  Keenon  v.  Adams 
(1917)  176  Ky.  618,  196  S.  W.  173. 

Massachusetts. — McKenna  v.  Kim- 
ball (1888)  146  Mass.  556,  14  N.  E. 
789;  Day  v.  Greenfield  (1919)  —  Mass. 
— ,  124  N.  E.  481. 

Michigan.-~Gibson  ▼•  School  Dist. 

(1877)  36  Mich.  404;  McLaren  v.  Ak- 
ron (1882)  48  Mich.  189,  12  N.  W.  43; 
Creager  v.  Wright  School  Dist.  (1886) 

62  Mich.  101,  28  N.  W.  794;  Knabe  v. 
Board  of  Education  (1887)  67  Mich. 
262,  34  N.  W.  568 ;  Western  Pub.  House 
V.  School  Dist.   (1892)   94  Mich.  262, 

63  N.  W.  1103. 

Mississippi.  —  Thompson  v.  Lamar 
County  Agri.  High  School  (1918)  117 
Miss.  621,  78  So.  547. 

Missouri. — Johnson  v.  School  Dist. 

(1878)  67  Mo.  319;  Skinner  v.  K.  Sta- 
tionery Co.  V.  Board  of  Education 
(1914)  182  Mo.  App.  541, 165  S.  W.  835. 

New  Jersey.— State,  Chamberlain, 
Prosecutor,  v.  Board  of  Education 
(1895)  57  N.  J.  L.  605,  31  Atl.  1033, 
reversed  in  (1896)  58  N.  J.  L.  347,  33 
Atl.  923 ;  Kraft  v.  Board  of  Education 
(1902)  67  N.  J.  L.  612,  51  Atl.  483; 
Scola  y.  Board  of  Education  (1908) 
77  N.  J.  L.  73,  71  Atl.  299. 

New  York.  —  Rauscher  v.  Cronk 
(1888)  21  N.  Y.  S.  R.  529,  3  N.  Y. 
Supp.  470;  Smith  v.  Coman  (1900)  47 
App.  Div.  116,  62  N.  Y.  Supp.  106. 


North  CaroUna. — ^Buncombe  Coonty 
V.  Malone  (1919)  —  N.  C.  — ,  101  S. 
E.  662. 

Ohio. — ^Board  of  Education  ▼.  An- 
drews (1894)  61  Ohio  St  199,  87  N.  £. 
260;  State  ex  rel.  Prosecuting  Atty.  v. 
Treasurer  (1887)  2  Ohio  C.  C.  363,  1 
Ohio  C.  D.  632 ;  State  ex  rel.  Dunn  v. 
Freed  (1895)  10  Ohio  C.  C.  294,  6  Ohio 
C.  D.  560 ;  First  Nat.  Bank  v.  Board  of 
Education  (1897)  16  Ohio  C.  C.  561, 8 
Ohio  C.  D.  283;  Neubauer  v.  Union 
Twp.  (1898)  8  Ohio  9.  &  C.  P.  Dec 
349;  Parker  v.  Board  of  Ekiacation 
(1884)  12  Ohio  L.  J.  186. 

Pennsylvania.  —  Board  of  Public 
Education  v.  Ransley  (1904)  209  Pa. 
61,  58  Atl.  122 ;  Board  of  Education  t. 
Shoyer  (1903)  13  Pa.  Dist.  R.  170. 

Texas. — McGee  v.  Franklin  Pub.  Co. 
(1897)  16  Tex.  Civ.  App.  216,  39  S.  W. 
886. 

Virginia.  —  Com.  v.  School  Bd. 
(1909)  109  Va.  346,  63  S.  B.  1081. 

Washington. — State  ex  rel.  School 
Dist.  V.  Superior  Ct.  (1912)  69  Wash. 
189,  124  Pac.  484 ;  Sorenson  v.  Perkins 
(1913)  72  Wash.  16,  129  Pac.  677. 

West  Virginia* — ^Honaker  v.  Board 
of  Education  (1896)  42  W.  Va.  170, 
32  L.B.JL.  418,  67  Am.  St.  Rep.  847,  24 
S.  E.  544. 

Wisc<msin. — ^Kane  v.  School  Dist 
(1881)  52  Wis.  502,  9  N.  W.  769. 

Wyoming. — School  Dist.  v.  Western 
Tube  Co.  (1904)  18  Wyo.  804,  80  Pac 
156. 

The  authority  of  the  township  trus- 
tee to  purchase  school  supplies  will  not 
be  extended,  nor  his  powers  enlarged, 
by  intendment,  or  by  a  strained  con- 
struction of  the  statute.  First  Nat 
Bank  v.  Adams  School  Twp.  (1896)  17 
Ind.  App.  375,  46  N.  E.  832. 

II,  Need  of  arHdea  purchased. 

School  authorities  can  bind  the 
school  district  or  school  township  in 
the  purchase  only  of  such  school  appsr 
ratus  and  equipment  as  are  reasonably 
necessary  and  useful.  State  ex  rel 
Cohen  v.  Hawes  (1887)  112  Ind.  ^3, 
14  N.  E.  87;  Oppenheimer  v.  Green- 
castle  School  Twp.  (1904)  164  ImL  99, 
72  N.  E.  1100;  Litten  v.  Wright  Sdiool 
Twp.  (1890)  1  Ind.  App.  92,  27  N,  E. 
329  (denying  recovery  for  purchase 
price  of  tellurians) ;  Noble  School 
Furniture  Co.  v.  Washington  School 
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Twp.  (1891)  4  IncL  App.  270,  29  N.  E. 
985;  First  Nat  Bank  v.  Adams  School 
Twp.  (1896)  17  Ind.  App.  375,  46  N.  E. 
832;  First  Nat  Bank  v.  Osborne 
(1897)  18  IncL  App.  442,  48  N.  E.  266; 
Gibson  v.  School  Dist  (1877)  36  Mich. 
404;  Honaker  y.  Board  of  Education 
(1896)  42  W.  Va.  170,  32  L.R.A.  413,  57 
Am.  St  Rep.  847,  24  S.  E.  544. 

While,  under  the  Indiana  statute, 
township  trustees  are  authorized  to 
provide  suitable  equipment  for 
schools,  the  duty  must  be  discharged 
with  discretion  and  economy,  and  they 
have  no  power  to  purchase  anything 
except  needful  and  appropriate  arti- 
cles. Therefore,  to  recover  the  value 
of  a  heating  apparatus  sold  to  the 
township  trustees  for  school  purposes, 
a  complaint  is  insuHicient  if  it  does 
not  show  the  necessity  for  procuring 
that  kind  of  a  heater,  or  any  other 
kind,  for  the  use  of  the  schools.  Op- 
peBheimer  v.  Greencastle  School  Twp. 
(1904)  164  Ind.  99,  72  N.  B.  1100. 

However,  the  case  of  Johnson  School 
Twp.  V.  Citizens  Bank  (1882)  81  Ind. 
515,  sux>ports  the  proposition  that,  un- 
der the  Indiana  statute  authorizing 
the  township  trustee  to  buy  school 
furniture,  he  is  the  judge  as  to  wheth- 
er the  furniture  is  needed,  and,  in  the 
absence  of  fraud,  may  bind  the  town- 
ship by  contracts  for  such  furniture. 

///•  Necessity  for  authorixation  l>y  elec- 
tors or  others. 

Under  the  statutes  of  some  states, 
the  purchase  of  charts,  maps,  and  oth- 
er school  apparatus  must  be  author- 
ized by  the  electors  of  the  school  dis- 
trict to  render  it  liable  therefor. 
First  Nat  Bank  v.  Whisenhunt  (1910) 
94  Ark.  583,  127  S.  W.  968  (charts) ; 
Taylor  v.  Wayne  (1868)  25  Iowa,  447 
(maps  and  other  apparatus);  Taylor 
v.  Otter  Creek  (1868)  26  Iowa,  281, 
(same) ;  Manning  v.  Van  Buren 
(1869)  28  Iowa,  332  (same) ;  School 
Dist.  V.  Perkins  (1879)  21  Kan.  536, 
80  Am.  Rep.  447  (stereoscope;  see 
this  case  under  V.  a,  infra) ;  Western 
Pub.  House  V.  School  Dist  (1892) 
94  Midi.  262,  58  N.  W.  1108  (charts 
for  anatomical  study) ;  Kane  v.  School 
Dist.  (1881)  52  Wis.  502,  9  N.  W.  459. 

In  Manning  v.  Van  Buren  (1869)  28 
Iowa,  882,  it  was  held  that  school  di- 


rectors had  no  anthority  to  purchase 
maps,  globes,  and  other  school  appara^- 
tus,  without  the  previous  authoriza- 
tion of  the  electors  of  the  district, 
where  the  statute  empowered  the  elec- 
tors, when  assembled  in  district  town- 
ship meeting,  to  vote  a  tax  for  certain 
purposes,  among  others,  "for  the  pay^ 
ment  of  any  debts  contracted  for  the 
erection  of  schoolhouses,  and  for 
procuring  district  libraries  and  appa- 
ratus for  the  schools." 

Also  in  Taylor  v.  Otter  Creek 
(1868)  26  Iowa,  281,  it  was  held  that 
school  directors  could  not  purchase 
maps,  charts,  globes,  and  other  school 
apparatus  without  the  authorization 
of  the  electors  of  the  district 

And  that  a  school  board  had  no  au- 
thority to  purchase  maps,  unless  the 
authority  so  to  do  was  conferred  by 
the  electors  of  the  district,  was  con- 
ceded in  Taylor  v.  Wayne  (1868)  25 
Iowa,  447,  where  the  question  involved 
was  as  to  ratification  of  the  purchase 
by  use  of  the  maps. 

It  was  held  in  Jefferson  School  Twp. 
V.  Litton  (1888)  116  Ind.  467,  19  N.  E. 
323,  that  a  statute,  providing  that 
whenever  it  was  necessary  for  a  town- 
ship trustee  to  incur,  on  behalf  of  the 
township,  any  debt  the  aggregate 
amount  of  which  was  in  excess  of  the 
fund  on  hand  to  which  such  debt  was 
chargeable,  and  of  the  fund  to  be  de- 
rived from  the  tax  assessed  against 
the  township  for  the  year  in  which  the 
debt  was  incurred,  the  trustee  should 
first  procure  an  order  from  the  board 
of  county  commissioners  authorizing 
him  to  contract  the  indebtedness,  lim- 
ited the  power  of  township  trustees  to 
incur  debts  on  behalf  of  school  town- 
ships in  the  purchase  of  school  appa- 
ratus. 

And  where  a  contract  was  made 
with  school  directors  for  the  sale  of 
school  charts,  and  the  statute  provid- 
ed that  before  expenditures  could  be 
made  for  maps,  charts,  etc.,  the  ap- 
proval of  the  state  superintendent 
must  be  secured  and  the  expenditure 
authorized  by  the  electors  of  the 
school  district,  but  this  approval  and 
authorization  were  not  secured,  it  was 
held  that  the  contract  was  void.    First 
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Nat  Bank  v.  Whisenhunt  (1910)  94 
Ark.  583,  127  S.  W.  968. 

But  the  purchase  of  school  desks 
by  the  school  directors  of  the  district, 
without  an  authorization  to  do  so  by 
the  electors  at  their  annual  meeting, 
was  held  authorized  in  A.  H.  Andrews 
Co.  V.  Delight  Special  School  Dist. 
(1910)  95  Ark.  26,  128  S.  W.  361,  un- 
der statutes  providing  that  the  direct- 
ors shall  ''have  charge  of  the  school 
affairs  and  school  educational  inter- 
ests," and  shall  make  the  necessary 
arrangements  to  have  the  school  car- 
ried on,  that  the  clerk  of  the  school 
board  shall  keep  an  account  of  the  ex- 
penditures made  by  the  board,  the 
items  to  include  expenditures  for 
"houses,  fences,  stove,  wood,  mtaps, 
charts,  blackboards,  dictionary,  and 
other  necessaries  for  a  school,"  and 
authorizing  the  directors  to  draw  war- 
rants for  the  payment  of  teachers' 
wages,  "or  for  any  lawful  purpose." 

And  it  was  held  in  Myers  Pub.  Co.  v. 
White  River  School  Twp.  (1901)  28 
Ind.  App.  91,  62  N.  E.  66,  that  the 
school  trustees  could  purchase  music 
charts  without  the  matter  first  being 
considered  by  the  county  board  of  edu- 
cation, although  the  statute  provided 
that  "said  board  shall  consider  the 
general  wants  and  needs  of  the 
schools  and  school  property  of  which 
they  have  charge,  and  all  matters  re- 
lating to  the  purchase  of  school  fur- 
niture, books,  maps,  charts,"  etc.  The 
determination  of  the  board  the  court 
regarded  as  only  advisory.  See  this 
case  also  under  V.  e,  infra. 

IV,  Purcfuiaes  on  credit. 

The  general  question  of  the  power 
of  school  districts  to  make  purchases 
on  credit  and  to  contract  debts  is,  of 
course,  beyond  the  scope  of  the  note. 

A  contract  for  the  purchase  of 
school  apparatus,  consisting  of  a  set 
of  stereoscopic  views,  for  a  sum  pay- 
able in  six  months,  with  interest,  was 
held  unauthorized  and  void  in  Clark 
V.  School  Directors  (1876)  78  HI.  474, 
under  a  statute  authorizing  the  school 
directors  to  appropriate  to  the  pur- 
chase of  libraries  and  apparatus,  any 
surplus  funds  after  all  necessary 
school  expenses  were  paid,  where  it 
did  not  appear  that  at  the  time  the 


contract  was  made  there  were  any 
surplus  funds.  The  court  said  that 
the  wording  of  the  statute  seemed  to 
be  a  limitation  of  the  power  to  make 
purchases  of  this  kind  to  the  circum- 
stances named,  and  to  be  an  implied 
denial  of  any  power  to  purchase  gen- 
erally on  credit. 

And  in  the  absence  of  a  showing 
that  at  the  time  the  contract  was  made 
there  were  unappropriated  contingent 
funds  on  hand,  the  purchase  by 
a  school  district,  on  credit,  of  an  an- 
atomical chart  for  the  study  of  the 
effect  on  the  human  body  of  alcoholic 
drinks  and  narcotics,  was  held  not  au- 
thorized in  Yaggy  v.  Monroe  (1890) 
80  Iowa,  121,  45  N.  W.  553,  although 
it  was  required  by  statute  that  the 
effect  of  alcoholic  drinks,  stimulants, 
and  narcotics  on  the  human  eyatem 
should  be  included  in  the  branches  of 
study  to  be  taught,  where  the  atatate 
also  provided  that  the  board  of  dired- 
ors  might  use  any  unappropriated  con- 
tingent fund  in  the  treasuiy  to  pur- 
chase charts  and  apparatus  for  the 
use  of  the  schools,  but  should  con- 
tract no  debt  for  this  purpose.  See, 
however,  Bellmeyer  v.  Independent 
D;st.  (1876)  44  Iowa,  564,  where,  al- 
though the  contract  of  purchase  pro- 
vided for  payment  at  a  future  date,  the 
court  indulged  the  presumption  that  a 
school  board  had  not  exceeded  its  pow- 
ers in  purchasing  an  organ  when  there 
was  no  unappropriated  contingent 
fund  on  hand,  it  not  appearing  wheth- 
er or  not  there  was  such  an  unappro- 
priated fund. 

But,  under  the  Code  adopted  in 
1897,  the  purchase  by  a  school  board 
of  an  atlas  for  use  in  the  school,  even 
if  there  was  no  contingent  fund  on 
hand  at  the  time  the  order  was  given, 
was  held  authorized  in  Hanna  v. 
Wright  (1902)  116  Iowa,  275.  89  N.  W. 
1108,  the  statute  providing  that  school 
townships  might  purchase  diction- 
aries, library  books,  maps,  charts,  and 
apparatus  for  the  use  of  the  schools, 
to  a  specified  amount,  and  should  pro- 
vide by  levy  of  contingent  fund  there- 
for. 

And  following  Hanna  v.  Wright 
(Iowa)  supra,  the  court  in  Johnson  v. 
Cedar  (1902)  117  Iowa,  319,  90  N.  W. 
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713,  held  thKt  a  school  township  had 
power  to  contract  for  school  supplies, 
although  it  had  no  contingent  fund 
on  hand  at  the  time  the  contract  was 
executed. 

See  also  Jefferson  School  Twp.  v. 
Litton  (IniL)  under  III.  supra,  and 
School  Dist.  V.  Western  Tube  Co. 
(Wyo.)  under  V.  d,  infra. 

F.  Particular  terms  and  applications. 
a,  Appemdaffes, 

It  was  held  in  Gibson  v.  School  Dist. 
(1877)  36  Mich.  404,  that  the  term 
''necessary  appendage"  in  a  statute, 
making  it  the  duty  of  a  school  director 
to  provide  the  necessary  appendages 
for  the  schoolhouse  and  keep  the  same 
in  good  condition  and  repair,  did  not 
include  a  set  of  "national  business 
multiplication  charts,''  consisting  of 
charts  or  cards  containing  the  multi- 
plication table,  practical  forms  of  busi- 
ness contracts,  and  brief  mention  of 
prominent  historical  events,  which 
proved  to  be  of  no  practical  use  or 
vahie  as  a  means  of  instruction. 

And  a  stereoscope  is  not  an  ''appen- 
dage" which  a  district  school  board 
can  supply  without  a  vote  of  the  elec- 
tors of  the  district,  under  a  statute 
authorizing  the  district  board  to  pro- 
vide the  "necessary  appendages  for 
the  schoolhouse"  during  the  time  the 
school  is  in  session,  where  other  stat- 
utory provision  is  made  for  the  pur- 
chase of  blackboards,  maps,  and  ap- 
paratus, after  the  school  district  meet- 
ing has  voted  a  tax  for  supplying  the 
school  with  these  conveniences.  School 
Dist.  V.  Perkins  (1879)  21  Kan.  536, 
30  Am.  Rep.  447. 

But  the  term  "appendages"  in  a 
statute  au^orizing  school  districts  to 
furnish  schoolhouses  with  the  neces- 
sary fuel  and  appendages,  and  provid- 
ing that  the  district  board  shall  supply 
the  necessary  appendages  for  the 
^hoolhouse  during  the  time  school  is 
taught  therein,  may  include  a  mathe- 
matical chart  to  be  hung  upon  the 
walls  of  the  schoolhouse.  School  Dist. 
V.  Swayze  (1883)  29  Kan.  211. 

And  a  well  on  school  premises  may 
be  a  necessary  appendage  within  the 
meaning  of  a  statute  providing  that 
the  district  board  shall  provide  the 


necessary  appendages  for  the  school- 
house  during  the  time  the  school  is 
taught  therein.  It  was,  therefore,  held 
to  be  error  in  Hemme  v.  School  Dist. 
(1883)  30  Kan.  377,  1  Pac.  104,  to  in- 
struct the  jury  that  a  well  is  not  a 
necessary  appendage  to  a  schoolhouse, 
the  question  whether  or  not  it  is  such 
an  appendage  being  one  for  the  jury 
in  the  particular  case. 

So,  under  a  statute  authorizing  a 
school  board  to  provide  the  necessary 
appendages  for  a  schoolhouse,  it  may 
bind  the  district  to  pay  for  the  drilling 
of  a  well  in  the  school  yard  for  the 
purpose  of  supplying  drinking  water, 
although  no  suitable  water  is  found, 
and  the  well  is  on  that  account  entire- 
ly useless.  Schofield  v.  School  Dist. 
(reported  herewith)  ante,  788. 

A  line  fence  to  separate  school 
premises  from  those  adjoining  was 
held  a  "necessary  appendage"  in  Crea- 
ger  V.  Wright  School  Dist.  (1886)  62 
Mich.  101,  28  N.  W.  794,  under  a  stat- 
ute authorizing  the  school  director  "to 
provide  the  necessary  appendages  for 
the  schoolhouse,"  and  keep  the  same 
in  repair.  The  court  said  that  the 
word  "appendage,"  as  used  in  school 
statutes,  did  not  mean  simply  the 
school  apparatus  to  be  used  inside  the 
building,  but  should  be  construed  in  a 
broad  sense  to  include  fuel,  fences, 
and  necessary  outhouses. 

The  term  "appendage"  in  a  statute 
authorizing  a  school  board  to  provide 
the  "necessary  appendages"  for  a 
schoolhouse  should  be  construed  in 
a  broad  and  comprehensive  sense. 
Hemme  v.  School  Dist.  (Kan.)  supra. 

&.  Apparatus  and  furniture. 

The  question  as  to  what  constituted 
"apparatus,"  which,  under  the  Ohio 
statutes,  a  board  of  education  was  au- 
thorized to  purchase  in  a  limited 
amount  in  any  one  year,  and  what  was 
"school  furniture,"  which  the  board 
might  purchase  without  such  limita- 
tion, has  arisen  in  several  cases.  The 
statutes  authorized  boards  of  educa- 
tion to  make  appropriations  from  the 
contingent  fund,  to  a  certain  amount, 
for  the  purchase  of  books,  other  than 
schoolbooks,  as  they  might  deem  suit- 
able for  the  use  of  scholars  and 
teachers,  and  for  the  purchase  of  phil- 
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osophical  or  other  "apparatus"  for  the 
demonstration  of  such  branches  of 
education  as  might  be  taught  in  the 
schools;  also  to  build,  repair,  and 
"furnish  the  necessary  schoolhouses,'' 
and  make  all  other  necessary  provi- 
sions for  the  schools. 

It  was  held  in  First  Nat.  Bank  v. 
Board  of  Education  (1897)  15  Ohio 
C.  C.  561,  8  Ohio  C.  D.  283,  that  "Yag- 
gy  geographical  cabinets,"  consisting 
of  maps  on  a  spring  roller,  with  a 
cylinder  to  protect  them  when  not  in 
use,  were  furnishings  and  not  appara- 
tus under  the  above  statutes. 

So,  reading  charts  for  use  in  schools 
were  held  in  State  ex  rel.  Prosecuting 
Atty.  V.  Treasurer  (1887)  2  Ohio  C.  C. 
368,  1  Ohio  C.  D.  532,  to  be  articles 
which  the  board  of  education  was  au- 
thorized to  "furnish,"  and  not  to  be 
"apparatus," 

But  under  these  statutes,  it  was 
held  in  State  ex  rel.  Dunn  v.  Freed 
(1895)  10  Ohio  C.  C.  294,  6  Ohio  C.  D. 
550,  that  "Kenedy's  mathematical 
blocks,"  for  the  demonstration  of  les- 
sons in  arithmetic,  were  apparatus, 
which  the  board  of  education  could 
purchase  only  in  a  limited  amount, 
and  not  articles  which  the  board  could 
"furnish"  without  statutory  limitation 
of  expenditure. 

And  the  mechanism  known  as  "An- 
drews's tellurian  globes,"  consisting  of 
globes  so  arranged  as,  when  operated, 
to  explain  the  movements  of  the  earth 
and  heavenly  bodies  with  respect  to 
each  other,  was  held  in  Board  of  Edu- 
cation V.  Andrews  (1894)  51  Ohio  St. 
199,  37  N.  E.  260,  to  be  an  apparatus, 
under  the  above  statutes. 

The  term  "furniture,"  as  used  in 
the  statute  authorizing  school  trus- 
tees to  purchase  furniture  for  a 
schoolhouse,  was  held  in  McGee  v. 
Franklin  Pub.  Co.  (1897)  15  Tex.  Civ. 
App.  216,  39  S.  W.  335,  not  to  include 
a  "normal  series  grammar  chart," 
The  court  said  that  the  term  "fur- 
niture," as  used  in  the  statute,  was 
evidently  intended  to  embrace  only 
such  articles  as  were  generally  under- 
stood to  be  in  general  use  in  school- 
houses  as  a  part  of  the  furniture  of 
the  house,  as  distinguished  from  ap- 
pliances and  apparatus  that  might  be 
used  in  instructing  the  scholars. 


It  was  held  in  Com.  ▼.  School  Bd. 
(1909)  109  Ya.  346,  63  S.  E.  1081,  that 
a  grant  of  power  conferred  by  the  state 
legislature  on  the  state  board  of  edu- 
cation, "to  select?  school  furniture 
for  the  public  schools  of  the  state,  was 
not  taken  away  by  implication  by  the 
enactment,  two  days  later,  of  a  stat- 
ute empowering  city  school  boards  "to 
provide"  school  furniture,  as  the  stat- 
utes might  be  so  construed  that  effect 
could  be  given  to  both. 

The  purchase  by  a  school  director 
of  new  seats  for  a  schoolhouse  was 
held  authorized  in  McLaren  v.  Akron 
(1882)  48  Mich.  189,  12  N.  W.  43,  by  a 
resolution  passed  at  the  annual  school 
meeting  "to  fit  up  the  schoolhouse  for 
the  winter  term." 

It  was  held  in  Rex  v.  Easton  [1913] 
2  K.  B.  (Eng.)  60,  82  L.  J.  E.  B.  N.  S. 
618,  108  L.  T.  N.  S.  471,  77  J.  P.  177, 
29  Times  L.  R.  200,  57  Sol.  Jo.  225, 11 
L.  G.  R.  279,  that  when  persons  other 
than  a  local  educational  authority  pro- 
vide a  new  school  under  statutory  pro- 
vision, the  local  educational  authority 
has  power  to  provide  and  pay  for  the 
furniture  required  to  equip  it  as  a 
public  elementary  school,  by  reason  of 
the  obligation  imposed  on  it  by  stat- 
ute to  "maintain  and  keep  efficient  all 
public  elementary  schools  within  their 
area,  which  are  necessary." 

See  also  Johnson  School  Twp.  v. 
Citizens  Bank  (Ind.)  under  11.  supra, 
and  State,  Chamberlain,  Prosecutor, 
v.  Board  of  Education,  (N.  J.)  under 
V.  f,  infra. 

e.  AppUanees. 

Charts  were  held  to  be  appliances 
which  a  school  board  was  authorized 
to  purchase,  in  Honaker  v.  Board  of 
Education  (1896)  42  W.  Va.  170,  32 
L.R.A.  413,  57  Am.  St.  Rep.  847,  24 
S.  E.  544,  under  a  statute  authorizing 
the  board  of  education  of  every  dis- 
trict to  purchase  schoolhouses  and 
grounds,  and  to  provide  such  furni- 
ture, fixtures,  and  "appliances"  for 
the  schoolhouses  as  the  comfort  and 
convenience  of  the  scholars  require. 
The  court  stated,  however,  that  '*the 
appliance  must  be  something  like  a 
blackboard,  map,  or  dictionary,  in  that 
one  or  two  may  be  enough  for  the  use 
of  the  whole  school,  and  can  be  used 
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by  tke  teacher  in  giving  inatruc- 
tion  to  the  pupils.  .  .  .  But  there 
are  still  other  necessary  restrictions. 
It  must  not  be  a  school  book  in  dis- 
guise. .  •  •  They  must  not  only  be 
genuine  appliances^  but  they  must  be 
shown  to  be  suitable  and  reasonably 
necessary  for  the  use  of  the  public 
schools,  for  the  board  has  no  author- 
ity to  buy  any  appliance  which  is  not 
suitable  and  necessary;  for  example, 
an  appliaace  or  i^paratus  suitable  to 
some  branch  of  learning  not  required 
to  be  taught." 

But  the  purchase  of  "reading  circle 
books"  by  a  township  trustee,  for  use 
of  the  schools  of  the  township,  was 
held  unauthorized  in  First  Nat  Bank 
▼«  Adams  School  Twp.  (1896)  17  Ind. 
App.  375^  46  N.  E.  832,  under  a  statute 
giving  the  trustees  "charge  of  the  edu- 
cational affairs"  of  the  township,  em- 
powering them  to  employ  teachers,  es- 
tablish and  locate  schools,  and  provide 
suitable  furniture  and  apparatus^" 
and  other  articles  and  educational  ap- 
pliances necessary  for  the  thorough 
organization  and  efficient  management 
of  said  schools."  This  case  was  fol- 
lowed without  discussion,  on  similar 
facts,  in  Bannister  v.  Adams  School 
Twp.  (1897)  17  bid.  App.  701,  46  N.  E. 
1154.  See  also  First  Nat  Bank  v.  Os- 
borne (1897)  18  Ind*  App.  442,  48  N. 
Bi.  256,  where  it  was  sought  to  hold  the 
trustee  liable  for  the  purchase  price 
of  "reading  circle  books,"  purchased 
for  the  schools. 

d.  Keating  plants. 

It  was  held  in  Scola  v.  Board  of  Edu- 
cation (1908)  77  N.  J.  L.  73,  71  Atl. 
299,  that  under  the  Public  School  Act 
of  1903  a  board  of  education  had  the 
power  to  build  a  central  heating  plant, 
£rom  which  heat  should  be  distributed 
through  pipes  to  a  group  of  school- 
houses,  situated  in  the  vicinity  of,  but 
not  adjoining,  the  central  plant. 

And  in  the  absence  of  a  statute  pro- 
hibiting a  school  district  from  incur- 
ring a  debt  in  excess  of  the  revenue  or 
taxes  for  the  current  year,  and  of  a 
statute  authorizing  the  building  of 
schoolhouses  only  out  of  funds  pro- 
vided for  that  purpose,  it  was  held  in 
School  Dist  V.  Western  Tube  Co. 
(1904)  13  Wyo.  304,  80  Pac.  155,  that 


a  schooLdistrict  which  was  authorized 
by  special  legislative  authority  to  con- 
struct a  school  building  at  a  cost  of 
|25,P00,  and  which  had  issued  bonds 
to  this  amount,  and  spent  the  proceeds 
in  the  construction  of  the  building, 
could  incur  an  indebtedness  for  a 
heating  plant  for  the  building  at  an 
expense  of  |2,650,  it  not  appearing 
that  this  was  an  unreasonable  or  ex- 
travagant expenditure.  The  power  to 
incur  the  indebtedness,  it  was  said, 
was  incident  to  the  power  to  provide 
the  heating  apparatus. 

See  also  Oppenheimer  v.  Greencas- 
tle  School  Twp.  (Ind.)  under  II.  supra. 

e.    Musical  inetru mewls  and  muslo  charts. 

The  purchase  by  a  board  of  trustees 
of  a  piano  for  use  in  a  high  school  was 
held  authorized  in  Knabe  v.  Board  of 
Education  (1887)  67  Mich.  262,  34  N. 
W.  568,  under  statutes  authorizing  the 
board  of  trustees  to  prescribe  the 
course  of  study  to  be  pursued,  to 
clfussify  and  grade  pupils  and  causie 
them  to  be  taught  in  such  schools  or 
departments  as  they  might  deem  expe- 
dient, and  to  audit  and  order  the  pay- 
ment of  all  accounts  of  the  director 
for  incidental  or  other  expenses  in- 
curred by  him  in  the  discharge  of  his 
duties. 

And  implied  power  on  the  part  of 
school  authorities  to  purchase  musical 
instruments,  such  as  an  organ,  was 
held  to  exist  in  Bellmeyer  v.  Independ- 
ent Dist.  (1876)  44  Iowa,  565,  under 
statutes  providing  for  examinations  of 
teachers  in  certain  branches  of  learn- 
ing, as  reading,  writing,  arithmetic, 
etc.,  and  providing  that  each  district 
township  at  its  annual  meeting  should 
have  power  to  determine  what  addi- 
tional branches  should  be  taught  in 
the  schools,  and  that  the  board  of 
directors  might  use  any  unappropri- 
ated contingent  fund  in  the  treasury 
to  purchase  records,  dictionaries, 
maps,  charts,  and  apparatus  for  the 
use  of  the  schools  in  their  district. 

So,  the  purchase  by  township  trus- 
tees of  music  charts  for  use  in  the 
schools  was  held  authorized  in  Myers 
Pub.  Co.  V.  White  River  School  Twp. 
(1901)  28  Ind.  App.  91,  62  N.  E.  66, 
under  a  statute  giving  trustees  charge 
of  the  educational  affairs  ef  the  town- 
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Bthip,  and  authorizing  them  to  provide 
suitable  apparatus  and  other  articles 
and  educational  appliances  necessary 
for  the  thorough  organization  and  effi- 
cient management  of  the  schools,  al- 
though music  was  not  one  of  the 
branches  required  to  be  taught,  where 
a  statute  authorized  the  school  trus- 
tees to  provide  for  the  teaching  of 
certain  studies  such  as  reading,  writ- 
ing, and  arithmetic,  and  ''such  other 
branches  of  learning**  as  the  advance- 
naent  of  the  pupils  might  require  and 
the  trustees  might  from  time  to  time 
direct,  and  this  statute  had  been  con- 
strued as  authorizing  the  school  trus- 
tees to  provide  for  the  teaching  of 
music  in  the  schools.  See  this  case 
also  under  III.  supra. 

'    /.  School  prew^Ues  and  piaygrounda. 

The  purchase  of  land  by  a  board 
of  education  for  playgrounds  and  ath- 
letic sports,  one  and  one-half  blocks 
from  a  schoolhouse  site,  and  not  con- 
tiguous thereto,  was  held  authorized 
in  Reiger  v.  Board  of  Education 
(1919)  287  IlL  590,  122  N.  E.  888,  un- 
der a  statute  authorizing  boards  of 
education  "to  buy  or  lease  sites  for 
schoolhouses  with  the  necessary 
grounds."  The  contention,  which  was 
overruled,  was  that  the  power  con- 
ferred by  the  statute  to  acquire  ''nec- 
essary grounds"  could  only  be  exer- 
cised in  connection  with  the  purchase 
or  lease  of  "sites  for  schoolhouses," 
and  that  the  "necessary  grounds** 
must  be  connected  with  and  contigu- 
ous to  such  sites. 

And  under  the  Washington  statutes, 
school  districts  may  acquire  land  for 
athletic  and  playground  purposes  by 
purchase  (Sorenson  v.  Perkins  (1916) 
72  Wash.  16, 129  Pac.  577) ;  or  by  con- 
denmation  proceedings  (State  ex  rel. 
School  Dist.  V.  Superior  Gt.  (1912)  69 
Wash.  189,  124  Pac.  484). 

The  grading  and  fencing  of  a  school 
lot,  the  furnishing  of  a  supply  of 
drinking  water,  and  the  equipping  of 
the  schoolhouse  with  school  furniture 
are  all  a  legitimate  part  of  the  con- 
struction of  a  schoolhouse  and  the 
proper  equipment  of  school  property, 
and  within  a  statute  empowering  a 
school  district  to  issue  bonds  for  the 
purpose  of  purchasing  land  and  build- 


ing a  schoolhouse.  State,  Chamber* 
lain,  Prosecutor,  v.  Board  of  Eduea^ 
tion  (1895)  57  N.  J.  L.  605,  81  Atl. 
1033.  On  error,  in  (1896)  58  N.  J.  L. 
847,  83  Atl.  923,  the  judgment  was 
reversed,  but  was  modified  as  to  the 
above  proposition  only  to  the  extent 
of  holding  that  bonds  could  not  be  is- 
sued for  ordinary  movable  furniture 
of  a  school  which  was  not  fixed  to  the 
building.  The  court  of  appeals  took 
the  position  that  the  fencing,  grading, 
and  furnishing  of  water  were  a  part 
of  the  construction  of  the  schoolhouse, 
as  was  also  "any  furniture  which  may 
be  constructed  with,  and  permanently 
aflbced  to,  the  building,  such  as  slat^ 
and  blackboards  built  in  the  walls.** 

As  to  line  fence  for  school  premises 
as  an  "appendage,"  see  Creager  ▼. 
Wright  School  Dist.  (Mich.)  under  T. 
a,  supra. 

A  statute  giving  the  school  commit- 
tee of  a  town,  unless  the  town  other- 
wise directs,  general  charge  and  su- 
perintendence of  the  schoolhouses 
therein,  and  providing  that  liiey  shall 
keep  such  schoolhouses  in  good  order 
and  provide  fuel  and  all  other  tilings 
necessary  for  the  comfort  of  the  pu- 
pils, gives  the  committee,  unless  the 
town  otherwise  directs,  the  rifl^t  to 
occupy  and  care  for  the  school 
grounds,  so  far  as  is  reasonably  neces- 
sary for  the  safe  and  convenient  use 
of  the  building,  and  the  health  and 
comfort  of  the  scholars.  Day  v. 
Greenfield  (1919)  —  Mass.  — ,  124  N. 
E.  481;  McKenna  v.  Kimball  (1888) 
145  Mass.  555,  14  N.  E.  789  (school 
committee  may  oorder  the  cutting  of  a 
tree  on  the  schoolhouse  lot). 

g»  JVello. 

That  school  boards  may  cause  the 
drilling  of  wells  on  school  premises 
under  statutory  authority  to  provide 
the  necessary  appendages  for  a 
schoolhouse,  see  Hemme  v.  School 
Dist.  (Kan.)  under  V.  a,  supra,  and 
ScHOFiELD  V.  School  Dist.  (reported 
herewith)  ante,  788.  See  also  State, 
Chamberlain,  Prosecutor,  v.  Board  of 
Education  (N.  J.)  under  V.  f,  supra. 

It  is  held  in  Neubauer  v.  Union  Twp. 
(1898)  8  Ohio  S.  &  C.  P.  Dec.  349, 
that  a  school  board  may  authorize  the 
local  school  director  to  make  a  con- 
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tract  for  the  sinldiiff  oi  a  well»  and 
that  a  contract  entered  into  for  this 
purpose  with  the  director  is  binding 
on  the  board. 

The  eicpenditure  of  money  by  the 
directors  of  an  independent  school 
district  to  secure  the  establishment 
of  a  public  highway  by  the  school- 
house,  there  being  no  highway  lo- 
cated by  it,  was  held  authorized  in  In- 
dependent Dist.  ▼.  Kelley  (1881)  65 
Iowa,  668,  8  N.  W.  426,  and  McShane  v. 
Independent  Dist  (1888)  76  Iowa,  888, 
41  N.  W.  S8. 

And  the  power  of  an  independent 
Bchool  district  to  incur  expenditure 
for  the  purpose  of  opening  a  highway 
to  the  school  is  not  limited  to  cases 
where  the  schoolhouse  is  not  on  a 
highway,  nor  to  cases  where  a  private 
right  to  pupils  to  pass  is  refused, 
under  a  statute  authorizing  the  school 
board  to  obtain  such  highway  as  it 
deemed  necessary,  after  a  vote  of  the 
electors.  Bogaard  v.  Independent 
Dist  (1896)  98  Iowa,  269,  61  N.  W. 
859. 

It  was  held  in  Thompson  v.  Lamar 
County  Agri.  High  Scl^ool  (1918)  117 
Miss.  621,  78  So.  647,  that  trustees  of 
an  agricultural  high  school  had  no 
power  to  contract  an  indebtedness  for 
boarding  students,  under  a  statute 
providing  that  the  trustees  should 
have  control  of  the  property,  elect  and 
fix  salaries  of  teachers,  and  "shall 
have  full  power  to  do  all  things  neces- 
sary for  the  successful  operation"  of 
the  school.  The  boarding  of  pupils, 
it  was  said,  was  not  a  public  purpose, 
nor  one  for  which  the  funds  of  the 
institution  could  be  used. 

A  contract  imposing  on  a  school 
trustee  the  duty  of  providing  suitable 
and  convenient  privies  for  the  school 
does  not  preclude  him  from  consulting 
the  taxpayers  of  the  school  district, 
and  accepting  their  decision  in  re- 
ject to  the  location  of  a  privy  and 
the  material  out  of  which  it  should 
be  bnilt^  so  as  to  render  void  a  con- 


tract entered  into  for  the  building  of 
a  privy  pursuant  to  the  decision  at  the 
school  meeting.  Rauseher  v.  Cronk 
(1888)  21  N.  T.  S.  R.  629,  3  N.  Y.  Supp. 
470. 

The  court  was  of  the  opinion  in 
Buncombe  County  v.  Malone  (1919) 
—  N.  C.  — ,  101  S.  E.  662,  that  power 
conferred  on  municipal  authorities  'to 
raise  the  means  and  erect  a  new  build- 
ing for  school  purposes  included  the 
right  to  procure  and  pay  for  the  ordi- 
nary school  equipment  This  conclu- 
sion was  not,  however,  indispensable 
to  the  result  reached  in  the  case. 

The  creation  of  a  department  of 
supplies  in  a  municipality,  with  the 
power  to  purchase  ''all  articles  of  per- 
sonal property  required  in  the  conduct 
of  the  business  of  the  city,"  was  held 
in  Board  Of  Public  Education  v.  Rans- 
ley  (1904)  209  Pa.  61,  68  Atl.  122,  not 
to  affect  the  power  of  the  board  of 
education  to  order  school  supplies. 
To  the  same  effect  is  Board  of  Educa- 
tion V.  Shoyer  (1908)  18  Pa.  Dist  R. 
170. 

A  school  board  has  no  power  to  pur- 
chase pencils,  copybooks,  and  other 
writing  material  for  free  distribution 
and  use  by  the  pupils  under  statutory 
authority  to  build,  repair,  and  furnish 
schoolhouses,  purchase  sites  therefor, 
"and  make  all  other  provisions  neces- 
sary for  the  convenience  and  prosper- 
ity of  the  schools,'^  and  to  determine 
the  amount  of  money  necessary  to  be 
levied  for  the  purchase  of  sites,  the 
erection  and  furnishing  of  school- 
houses,  "and  for  other  school  ex- 
penses." Parker  v.  Board  of  Educa- 
tion  (1884)  12  Ohio  L.  J.  186. 

And  a  statute  providing  that  each 
board  of  education  shall  establish  a 
sufficient  number  of  schools  "to  pro- 
vide for  the  free  education  of  the 
youth  of  school  age  within  its  dis- 
trict^' does  not  authorize  the  board  to 
purchase  books  and  writing  materials 
for  free  distribution  and  use  by  the 
pupils,  in  order  to  comply  with  the 
requirement  for  "free  education.*' 
Ibid.  B.  E.  H. 
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JOHN  LOCHORE  and  Wife,  Appts.. 

V. 

CITY  OF  SEATTLE,  Respt 

Wmthinffian  Supreme  Court  (In  Banc)  --  8epimnt0f  11,  1017. 

(98  Wash.  265,  167  Pac  918.) 

Highway  —  original  grade  —  nonabutting  property  —  injury  —  liabyity. 

There  is  no  exemption  from  liability  for  injury  to  nonabutting  property 
by  bringing  a  highway  to  an  original  grade,  which  is  due  to  negligence  in 
the  performance  of  the  work. 

iSee  note  on  this  question  beginning  on  page  806.] 

(Ellis,  Ch.  J.,  and  Main,  J.,  dissent.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  King 
County  (Ralston,  J.)  in  favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injury  to  plaintiffs'  property  alleged  to  have  been  caused 
by  defendant's  negligence  in  the  original  grading  of  a  street.    Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Saunders  &  Nelson,  for  ap-     Miller  v.  Eastern  R.  &  Lumber  Co.  84 


pellants : 

Defendant  is  not  exempt  from  liabil- 
ity for  the  injury  to  plaintiffs'  prop- 
erty. 

Schuss  T.  Ghehalis,  82  Wash.  595, 
144  Pac.  916;  Millan  v.  Chariton,  145 
Iowa,  648,  124  N.  W.  766;  Kneebs  v. 
Sioux  City,  156  Iowa,  607,  137  N.  W. 
944;  Northern  P.  R.  Co.  v.  Douglas 
County,  145  Wis.  288,  130  N.  W.  246; 
Holt  v.  Somerville,  127  Mass.  408;  1 
Lewis,  Em.  Dom.  p.  230;  Keating  v. 
Cincinnati,  38  Ohio  St.  141,  43  Am. 
Rep.  421;  Damkoehler  v.  Milwaukee, 
124  Wis.  144,  101  N.  W.  706,  17  Am. 
Neg.  Rep.  745. 

Messrs.  Hugh  M.  Caldwell  and 
James  A.  Dougan,  for  respondent: 

Consequential  damages  suffered  by 
reason  of  an  original  grade  are  not 
the  subject  of  recovery. 

Ettor  V.  Tacoma,  228  U.  S.  148,  57 
L.  ed.  773, 33  Sup.  Ct.  Rep.  428;  Schuss 
V.  Chehalis,  82  Wash.  595,  144  Pac. 
916;  Best  v.  Chehalis,  82  Wash.  601, 
144  Pac.  918 ;  Spokane  v.  Ladies  Benev. 
Soc.  83  Wash.  382,  145  Pac.  443,  Ann. 
Cas.  1916E,  367;  Hollenbeck  v.  Seat- 
tle, 88  Wash.  322,  158  Pac.  18;  Ettor 
V.  Tacoma,  57  Wash.  60,  106  Pac.  478, 
107  Pac.  1061;  Wood  v.  Tacoma,  66 
Wash.  266,  119  Pac.  859;  Stem  v.  Spo- 
kane, 73  Wash.  118,  46  L.R.A.(N.S,) 
620,  131  Pac.  476;  Cass  v.  Dicks,  14 
Wash.  75,  53  Am.  St  Rep.  859,  44  Pac. 
113;  Noyes  v.  Cosselman,  29  Wash. 
635,  92  Am.  St.  Rep.  937,  70  Pac.  61; 


Wash.  31,  146  Pac.  171;  Adams  v. 
Oklahoma  City,  20  Okla.  519,  95  Pac 
975;  Mangum  v.  Todd,  42  Okla.  348. 
L.R.A.1915A,  382,  141  Pac.  266;  Lei- 
per  V.  Denver,  86  Colo.  110,  7  L.R.A. 
(N.S.)  108,  118  Am.  St.  Rep.  101,  85 
Pac.  849,  10  Ann.  Cas.  847;  Gemert 
V.  Louisville,  155  Ky.  589,  61  L.RA. 
(N.S.)  368,  159  S.  W.  1163;  Erianger 
V.  Cody,  158  Ky.  625,  166  S.  W.  202; 
Red  V.  Little  Rock  R.  &  Electric  Co. 
121  Arfc.  71,  180  S.  W.  220;  Butler  v. 
Kokomo,  62  Ind.  App.  519,  118  N.  E. 
391;  Walters  v.  Marshalltown,  145 
Iowa,  457,  26  L.R.A.(N.S.)  199,  120 
N.  W.  1046 ;  McCabe  v.  New  York,  218 
N.  Y.  468,  107  N.  E.  1049;  Dorsey  v. 
Henderson,  148  N.  C.  428,  62  S.  £.  547; 
Hoyle  V.  Hickory,  164  N.  C.  79,  80 
S.  E.  254;  Smith  v.  Washington,  20 
How.  135,  15  L.  ed.  858;  Northern 
Transp.  Co.  v.  Chicago,  99  U.  S.  639, 
25  L.  ed.  337. 

Morris,  J.,  delivered  the  opinion  of 
the  court: 

Appeal  from  a  judgment  entered 
upon  the  sustaining  of  a  challenge 
to  the  sufficiency  of  the  testimony  in 
an  action  brought  to  recover  dam- 
ages for  injuries  claimed  to  have 
been  sustained  in  the  original  grad- 
ing of  a  street.  The  pertinent  facts 
may  be  briefly  stated  as  follows: 
Appellants  are  the  ovmers  of  three 
lots  abutting  upon  the  west  side  of 
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Arrowsmith  avenue,  Seattle.  Arrow- 
amitfa  avenue  is  parallel  to  and  one 
block  west  of  Rainier  boulevard,  and 
on  a  hillside  above  the  boulevard.  In 
January,  1914,  the  city  graded  and 
improved  Rainier  boulevard  accord- 
ing to  certain  plans  and  specifica- 
tions which  it  had  adopted  and 
which  required  a  deep  cut  in  that 
porton  of  the  boulevard  east  of  and 
opposite  to  plaintiffs'  lots.  The  soil 
stratification  along  Rainier  boule- 
vard at  the  point  of  the  cut  is  blue 
clay  overlaid  by  a  foot  or  two  of 
vegetable  mold.  Soon  after  the  cut 
was  made  and  this  clay  bank  ex- 
posed it  began  to  disintegrate  and 
slough  off  gradually,  continuing  un- 
til it  involved  all  of  the  block 
between  Rainier  boulevard  and 
Arrowsmith  avenue,  and  then  ex- 
tended across  Arrowsmith  avenue 
until  it  seriously  involved  appel- 
lants' property.  The  extent  of  this 
sdide  is  not  material,  as  the  only 
question  involved  is  whether  or  not 
appellants  can  recover. 

The  second  amended    complaint 
upon  which'  the  case  was  tried  al- 
leged   that    the    grade   to    which 
Bainier  boMevard  was  cut  was  un- 
reasonable and    unnecessary;  that 
the  work  was  done  in  a  careless 
manner  and  under  defective  plans ; 
that  the  city  knew  at  the  time  of  the 
grading  that  the  result  would  be  in- 
jurious to  plaintiifs'  property,  >and 
that  no  provision  was  made  for  tak- 
ing' care  of  the  exposed  clay  bank, 
or  to  protect  it  from  the  natural  ef- 
fect of  the  surface  water,  or  in  pro- 
viding necessary  drainage  for  such 
water,. or  for  furnishing  lateral  sup- 
port to  the  property  lying  to  the 
west  of  the  boulevard.    As  before 
stated,  there  is  no  question  of  the 
sufficiency  of  the  evidence  as  to^  the 
character  or  extent  of  the  injury 
suffered   by   appellants;   the    only 
question  here  involved  being  wheth- 
er or  not  the  case  falls  within  what 
is  known  as  the  original-grade  doc- 
trine.   In  support  of  the  allegation 
of  negligence  appellants'  testimony 
^eas  to  the  effect  that  the  stability  of 
a  clay  bank  such  as  was  left  ex- 
poeed  in  the  cut  depends  upon  the 
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amount  of  the  water  to  which  the 
bank  is  exposed ;  that  the  nature  of 
the  clay  soil  in  that  region  is  such 
that  it  absorbs  water  very  readily, 
and  that  the  effect  of  such  absorp- 
tion or  of  permitting  surface  water 
to  come  in  contact  with  the  clay 
bank  is  to  immediately  start  disin- 
tegration, causing  a  sliding  of  the 
exposed  bank ;  that  in  turn  the  new 
bank  becomes  saturated  and  a  like 
effect  occurs  until,  as  the  engineer 
testifying  for  appellants  puts  it, 
'*you  reach  another  line  or  suitable 
equilibrium."  As  further  explana- 
tory of  the  situation  we  quote  from 
the  testimony  of  the  engineer: 
"When  that  cut  was  made  in  the 
clay,  the  bank  of  clay  was  exposed 
and  that  immediately  started  the 
traveling  action,  because  the  clay  on 
the  surface  that  was  exposed,  when 
the  sun  hit  it,  cracked,  just  as  you 
have  seen  cracks  in  clay  in  many 
places.  The  next  rainy  season  came 
along  and  these  cracks  filled  with 
water,,  and  those  little  masses  of 
clay  sprawled  off  until  they  fell  at 
the  foot  of  the  slope,  and  as  the  next 
layer  would  break,  it  would  go 
through  the  same  process,  until  it 
has  worked  back  up  to  and  beyond 
Lochore^  property  at  the  present 
time.  ...  If  you  can  conceive  of 
a  tier  of  blocks  standing  one  after 
the  other,  each  one  supported  by  the 
block  below,  if  you  take  out  the 
block  below,  that  would  permit  the 
next  one  to  fall,  and  when  that  fell, 
it  would  permit  the  next  and  so  on 
until  you  reached  the  top  of  the 
slope ;  ...  as  the  support  from 
the  clay  is  undermined  and  allowed 
to  flow  out,  that  brings  down  the 
next  mass  above  it  on  the  uphill 
side." 

The  lower  court,  in  making  the 
ruling  complained  of,  was  of  the 
opinion  that  when  it  appeared  that 
this  was  an  original  grade  the  case 
was  controlled  by  Schuss  v.  Cheha- 
lis,  82  Wash.  595,  144  Pac.  916,  and 
Best  V.  Chehalis,  82  Wash.  601,  144 
Pac.  918,  and  other  like  cases  there- 
in cited  in  which  we  have  held  that 
a  city  is  not  liable  to  abutting  prop- 
erty owners   for  the   removal   of 
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lateral  support  in  making  an  origi- 
nal grade  of  a  dedicated  street 
where  the  grading  is  done  wholly 
within  the  limits  of  the  street.  This 
rule  has  become  the  settled  law  of 
this  state.  Without  referring  to  the 
cases  it  may  be  said  the  reason  for 
the  rule  is  found  in  variant  express 
sions  of  the  controlling  principle 
that  the  right  to  make  an  original 
grade  is  implied  in  the  grant  of  ded- 
ication, and  that  the  abutting  prop- 
erty owner  holds  subject  to  this  right 
whenever  the  city  may  see  fit  to  ex- 
ercise it.  In  80  far  as  our  cases  hold 
to  this  rule  it  will  be  noted  that  in 
each  case  damages  were  sought  be- 
cause of  the  removal  of  lateral 
support  or  the  doing  of  some  other 
act  wholly  within  the  limits  of  the 
street  without  evidence  of  negli- 
gence in  the  prosecution  of  the  work. 
This  appears  in  all  the  cases  from 
the  first  announcement  of  the  rule 
in  Fletcher  v.  Seattle,  43  Wash.  627, 
86  Pac.  1046,  88  Pac.  843,  down  to 
the  Schuss  and  Best  Gases.  .  In  the 
last  two  cases,  notwithstanding  al* 
legations  in  the  complaint  to  the 
contrary,  it  was  expressly  found 
that  there  was  no  evidence  of  any 
negligent  act  on  the  part  of  the  city. 
Stated  otherwise,  we  have  held  that 
in  such  eases  the  city  was  perform- 
ing a  legal  act  in  a  proper  manner, 
and  that  damages  flowing  from  such 
act  would  fall  within  the  rule  of 
damnum  absque  injuria.  This  case 
presents  a  different  phase.  The 
complaint  alleged,  and  we  have 
quoted  sufficient  of  the  testimony  to 
indicate  that  there  was  proof  from 
which  the  jury  might  find,  that  the 
city  was  negligent  in  leaving  this 
clay  bank  exposed  and  unprotected, 
knowing  or  being  charged  with 
knowledge  of  the  natural  result  of 
the  disintegration  of  the  bank  and 
the  consequent  sliding  of  the  soil 
behind  it  and  to  which  it  acted  as  a 
support.  Save  for  the  original- 
grade  feature  this  case  is  analogous 
to  Johanson  v.  Seattle,  80  Wash. 
527,  141  Pac.  1032,  where  like  in- 
jury  occurred  from  like  cause  save 
that  in  the  Johanson  Case,  following 
Famandis  v.  Great  Northern  R.  Co. 


41  Wash.  486,  5  L.R.A.(N.S.)  1086, 
111  Am.  St.  Rep.  1027,  84  Pac.  18, 
we  held  that  if  the  damage  was  the 
proximate  result  of  the  regrade  it 
was  inunaterial  whether  or  not  it 
was  the  result  of  negligence  in  the 
doing  of  the  work,  but  that  the  ha« 
bility  was  founded  upon  the  consti- 
tutional inhibition  against  damag- 
ing private  property  for  public  use 
without    just    compensation.    The 
lateral  support  rule  announced  is 
these  two  cases  as  not  dependent  up- 
on negligence,  but  as  founded  upon 
the  constitutional  provision  requir- 
ing compensation  for  private  prop- 
erty damaged  by  public  use,  uras 
first  announced  in  Parke  v.  Seattle, 
5  Wash.  1,  20  L.R.A.  68,  34  Am.  St 
Rep.  839,  31  Pac.  310,  32  Pac  82, 
where,  prior  to  the  adoption  of  the 
Constitution,  it  was  held    that  a 
municipality  was  liable  for  nei^ 
gence  in  depriving  an  abutting  own- 
er of  his  lateral  support  in  regrad- 
ing  its  streets.    This  case  was  fol- 
lowed by  Brown  v.  Seattle,  5  Wash. 
36,  18  L.R.A.  161,  31  Pae.  313,  32 
Pac.  214,  where  it  was  held  that  the 
dedication  of  a  street  to  pablic  use 
does  not  authorize  a  municipality 
to  raise  or  lower  the  surface  of  a 
street  to  any  extent  it  may  deem 
proper  without,  under  the  conatitih 
tional   provision,   subjecting  itsdf 
to  damages  for  injury  to  an  abiilr 
ting  owner.    Next  came   Smith  v. 
Seattle,  18  Wash.  484»  63  Am.  St 
Rep.  910,  61  Pac  1067,  where  a 
right  of  action  was  recognized  in  a 
property  owner  whose  lot  was  from 
130  to  176  feet  distant  from  the 
street  to  recover  damages  for  the 
negligent  removal  of  his  lateral  sup- 
port in  regrading  a  street.    Another 
late  case  is  Jorguson  v.  Seattle,  80 
Wash.  126,  141  Pac.  334,  where  it 
was    sought    to,   recover    damages 
caused  by  the  sliding  of  the  soil  of 
the  lots  upon  one  street,  growing  out 
of  the  regrading  of  another.    The 
action  was  defeated  because  of  the 
failure  of  the  property   owner  to 
show  any  damages  sustained  within 
thirty  days  prior  to  the  filing  of  his 
claim  and  up  to  the  date  of  trial.  In 
speaking  of  the  constitutional  inbi- 
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bition  against  the  taking  of  private 
property  for  public  use  without  just 
compensation,  it  was  said:  "The 
above-mentioned  provision  of  the 
Constitution  was  never  intended  to 
apply  to  consequential  or  resultant 
damages  not  anticipated  in,  nor  a 
part  of,  the  plan  of  a  public  work. 
It  was  never  intended  to  apply  to 
damages  resulting  to  private  propr 
erty  from  the  negligent  or  wrong- 
ful use  of  public  property.  As  to 
such  damages,  tortious  in  their  very 
inception,  the  injured  person  is  re- 
mitted to  his  remedy  on  the  case,  as 
in  other  cases  of  tortious  taking  or 
in j  ury.  For  example :  Suppose,  in 
the  prosecution  of  an  improvement, 
the  city  unnecessarily  and  negli- 
gently temporarily  obstructs  the  in- 
srress,  or  egress,  or  the  access  of 
licrht  and  air  to  private  property 
neither  taken  nor  in  any  manner  re- 
quired in  the  prosecution  of  the 
work.  It  is  obvious  that  this  would 
be  an  invasion  of  a  property  right, 
but  not  a  taking  or  damaging  with- 
in the  meaning  of  the  constitutional 
limitation  upon  the  power  of  emi- 
nent domain.  It  would  be  a  tort, 
pure  and  simple,  for  which  an  action 
for  damages  would  lie  independently 
of  the  constitutional  limitation. 
Afirain,  suppose  the  city,  in  improv- 
in^r  a  street  or  a  city  park,  set  off  a 
blast  which  cast  stones  upon  private 
property,  littering  the  lawn  or  in- 
juring the  buildings.  This  would  be 
also  a  simple  tort,  and  nothing  else, 
for  which  an  action  would  lie  and  be 
protected  by  the  due  process  clause 
of  the  Constitution,  even  were  S  16 
of  article  1  eliminated  from  that 
instrument.  Of  course,  in  the  broad 
sense,  the  Constitution,  by  the  di!ie 
process  clause,  protects  every  prop- 
erty right  from  tortious  invasion, 
but  that  clause  must  not  be  con- 
founded with  the  clause  above  men- 
tioned, which  is  intended  only  as  a 
limitation  upon  the  otherwise  unlim- 
ited sovereign  power  of  eminent  do- 
niain,  not  as  extending  an  additional 
£ruaranty  as  against  negligence  or 
tortious  wrongs  or  ordinary 
breaches  of  contract  by  municipal 
corporations." 
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It  may  be  said  that  much  of  the 
above  is  dicta.  It  is  quoted,  how- 
ever, as  illustrative  of  the  doctrine 
that  a  city  is  liable  for  its  negli- 
gence or  tort  in  prosecuting  public 
work,  and  that  it  cannot  protect  it- 
self from  negligence  by  a  plea  that 
the  damages  were  caused  in  the  ex- 
ercise of  its  sovereign  capacity.  In 
Wood  V.  Tacoma,  66  Wash.  266, 119 
Pac.  859,  one  of  the  cases  holding  to 
the  rule  of  nonliability  in  original 
grades,  there  was  a  charge  of  negli- 
gence in  the  collection  of  surface 
water  upon  the  abutting  lots.  This 
claim  is  disposed  of  by  holding  that 
the  city  is  not  liable  in  damages  for 
injuries  to  private  property  by  the 
collection  of  surface  water,  as  it  is 
an  injury  resulting  from  the  prop- 
er exercise  of  a  legal  power.  In 
considering  this  question  of  negli- 
gence, however,  it  was  said :  "There 
remains  to  be  considered  the  ques- 
tion of  negligence.  It  must  be  con- 
ceded that  a  municipal  corporation, 
like  an  individual,  is  liable  for  in- 
juries resulting  from  the  negligent 
exercise  of  legitimate  powers." 

The  opinion  then  proceeds  to  state 
that  there  was  no  evidence  that  the 
city  in  that  case  did  not  furnish  ade- 
quate drainage  for  the  district,  or 
evidence  tending  to  show  there  was 
any  improper  or  negligent  construc- 
tion. The  case  of  Hinckley  v.  Seat- 
tle, 74  Wash.  101,  46  L.R.A.(N.S.) 
727, 132  Pac.  865,  Ann.  Cas.  1915A, 
680,  presents  somewhat  apposite 
principles  as  to  the  determinative 
rule,  though  the  case  differs  from 
the  Johanson  Case  and  the  case  at 
bar  in  that  an  injury  was  caused  to 
a  property  owner  a  block  down  the 
hillside  by  the  sliding  of  the  earth 
upon  his  lot,  due  to  the  sinking  of 
the  street  above  pushing  the  lot 
abutting  upon  the  street  down  upon 
his  property.  In  the  Jorguson, 
Johanson,  and  Hinckley  Cases  the 
damages  grew  out  of  the  regrading 
of  the  streets,  but  in  none  of  those 
cases  is  it  held  that  this  fact  in  any 
wise  determines  or  controls  the  right 
of  action.  In  the  Schuss  Case,  the 
Jorguson  and  Johanson  Cases  are 
referred  to  as  regrade  cases,  but  it 
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was  not  intended,  we  take  it,  by  this 
observation  to  mean  that  no  element 
of  damages  recoverable  in  a  regrade 
case  would  be  recoverable  in  an 
original-grade  case.  The  intent  of 
such  observation  is  made  clear  in 
the  succeeding  sentence,  where  it 
was  said:  "There  being  no  evi- 
dence of  an  encroachment  upon  the 
respondent's  properly  or  of  negli- 
gence in  the  prosecution  of  the 
work,  the  city  is  immune  from  lia- 
bility,''— thus  leaving  undetermined 
whether  or  not  a  city  would  be 
exempt  from  liability  in  an  original- 
grade  case  where  there  was  evidence 
of  an  encroachment  or  of  negligence 
in  the  doing  of  the  work.  Summing 
up  these  and  various  other  cases 
from  our  own  state  it  is  apparent 
that  this  court  has  sought  to  distin- 
guish between  cases  where  the  in- 
vasion of  a  property  right  was  a 
taking  or  damaging  within  the 
meaning  of  the  constitutional  limi- 
tation upon  the  power  of  eminent 
domain,  irrespective  of  negligence, 
and  cases  of  injury  to  private  prop- 
erty in  the  wrongful  use  or  negli- 
gent improvement  of  public  prop- 
erty. In  the  one  case  the  reme^ 
arises  out  of  the  constitutional  limi- 
tation; in  the  other  it  exists  irre- 
spective of  that  limitation.  Dillon 
in  his  Municipal  Corporations,  vol. 
2,  §  987,  in  his  opening  statement 
of  the  rule'  of  nonliability  for  conse- 
quential damages  when  a  municipal- 
ity, in  grading  its  streets,  is  acting 
within  its  powers  and  jurisdiction, 
confines  the  rule  to  cases  where 
there  has  been  ''no  want  of  reason- 
able care  or  want  of  reasonable  skill 
in  the  exercise  of  the  power." 
Cooley,  J.,  in  Pontiac  v.  Carter,  32 
Mich.  164,  in  holding  that  a  city  was 
not  liable  to  abutting  property  own- 
ers for  damages  in  grading  streets, 
irrespective  of  whether  damages  are 
consequential  to  an  original  or  re- 
grade,  concludes  his  opinion  by  as- 
serting that  while  the  city  is 
exempt  from  all  damages  resulting 
from  the  doing  in  a  proper  manner 
of  that  which  it  has  a  right  to  do,  it 
is  not  exempt  from  damages  caused 
by  negligence  or  trespass.    In  the 


note  to  Hickman  v.  Kansas  City,  23 
L.R.A.  658,  the  annotator,  in  citing 
the  rule  that  damages  arising  from 
the  first  grade  or  improvement  of 
city  streets  are  not  recoverable  by 
abutting  owners,  says  such  rule  only 
applies  in  the  absence  of  neglig:ence, 
citing,  among  other  cases  which  sus- 
tain the  exception,  Wallace  v.  Mus- 
catine, 4  G.  Greene,  373,  61  Am. 
t)ec.  131;  Gardner  v.  Scranton,  11 
Pa.  Co.  Ct.  574 ;  Broadwell  v.  Kan- 
sas, 76  Mo.  213,  42  AnL  Rep.  406; 
Ellis  v.  Iowa  City,  29  Iowa,  229. 
See  also  Stein  v.  La  Fayette,  6  Ind. 
App.  414,  33  N.  E.  912;  Kemp  v. 
Des  Moines,  125  Iowa,  640,  101  N. 
W.  474;  Damkoehler  v.  Milwaukee, 
124  Wis.  144, 101  N.  W.  706, 17  Am. 
Neg.  Rep.  746. 

Our  conclusion  is  that  a  city  is 
liable  in  the  origi- 
nal construction  and  "iifiZV'^^-j-^ 
grading      of      its  M>ab«ttui« 
streets  where  there  Su^^ia^Mttr. 
is    sufikient    proof 
t)iat  injury  is   suffered  from  any 
negligent  act  of  the  city  in  the  per- 
formance of  the  work. 

The  judgment  is  reversed,  and  the 
cause  remanded  for  new  trial. 

Holcomb,  Mount,  Fullerton,  Par- 
ker, and  Webster,  JJ.,  concur. 

Ckadwiek,  J.,  concurring: 
I  concur  in  the  result,  but  I  be- 
lieve the  cases  discussed  by  the  court 
have  no  application  to  the  facts  of 
this  ease  as  revealed  by  the  testi- 
mony. With  the  exception  of  the 
Hinckley  Case,  74  Wash.  101,  46 
L.R.A.(N.S.)  727,  182  Pac.  855, 
Ann.  Gas.  1916A,  580,  they  are 
cases  where  damages  had  resulted 
to  abutting  lots.  The  appellants  in 
this  case  do  not  come  within  the  law 
defining  the  rights  of  an  abutting 
owner,  nor  is  ttie  city  privileged  to 
daim  the  ben^t  of  esbibUahmg  an 
original  grade.  The  rifi^ts  and  lia- 
bilities of  i4>pellant8  as  '^abutting 
owners''  and  of  the  city  were  all  ab- 
sorbed in  the  grading  and  improve- 
ment of  Arrowsmith  avenue,  the 
street  abutting  thdr  property. 

The  damages  in  this  case  are  re- 
coverable under  the  general  rules  of 
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law  just  as  appellants  would  have 
been  entitled  to  recover  if  the  city 
had  operated  a  quarry    300    feet 
away  and  had  negligently  blasted 
debris  upon  their    property.    The 
grading  which  ultimately  resulted 
in  damage  to  appellants'  property 
was  done  on  a  street  800  feet  away. 
By  gradual  waste  and  recession,  or 
'traveling"   as   suggested^  by   one 
witness,   the  slide   finally'  invaded 
and   undermined    appellants'    lots. 
The  testimony  shows  that  the  char- 
acter of  the  property  was  such  that 
the  city  knew,'  or  ought  to  have 
known,  that  its  plan  was  defective 
in  that  it  did  not  provide  any  meth- 
od or  means  of  counteracting  the 
natural  gravitation  of  the  peculiar 
clay  strata  through  which  the  cut 
was  made.    It  is  for  this   reason, 
and  not  because  appellants  are  to  be 
treated  as    abutting    owners    who 
have  suffered  from  the  negligent 
construction  of  the  street,  that  I 
concur  in  the  judgment  of  the  court. 

Main,  J.»  dissenting: 

I  am  unable  to  distinguish  this 
case  from  the  case  of  Schuss  v.  Che- 
halis,  82  Wash.  596,  144  Pac.  916, 
and  the  earlier  holdings  of  this  court 
there  cited  and  reviewed.  In  the 
Schuss  Case  damages  were  sought 
against  the  city  for  the  original 
grade  of  a  street  by  which  the  later- 
al support  from  the  plaintiffs'  lots 
was  removed.  As  the  opinion  states : 
"The  formation  of  the  lots  is  soap- 
stone  or  shale  rock,  overlaid  with 
gumbo  and  black  soil." 

In  grrading  the  street,  the  city 
made  a  vertical  cut  of  about  6^  feet 
at  or  near  the  line  of  the  plaintiffs' 
lots,  but  wholly  within  the  limits  of 
the  street.  There  was  no  evidence 
that  the  city  encroached  upon  plain* 
tiffs'  property  or  that  it  was  neglir 
gent  in  carrying  on  the  work,  ''other 
than  the  admitted  fact  that  it  re- 
moved the  lateral  support  in  the 
majmer  staged."    It  was  there  held 
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that,.  **there  being  no  evidence  of 
an  encroachment  upon  the  respond- 
ents' [plaintiffs']  property  or  of 
negligence  in  the  prosecution  of  the 
work,  the  city  is  immune  from  lia- 
bility." 

In  the  present  case,  **the  soil 
stratification  along  Rainier  boule- 
vard at  the  point  of  the  cut  is  blue 
clay  overlaid  by  a  foot  or  two  of 
vegetable  mold." 

The  cut  th6re  referred  to  was 
made  wholly  within  the  limits  of  the 
street,  as  in  the  Schuss  Case,  and 
there  is  no  evidence  of  negligence  in 
the  prosecution  of  the  work  by  the 
ciiy.  The  majority  opinion,  if  I  un- 
derstand it  correctly,  attempts  to 
make  negligence  of  the  prosecution 
of  the  work  on  the  original  grade  of 
a  street  and  the  removal  of  lateral 
support  dependent  upon  the  charac- 
ter of  the  soil  of  the  adjacent  prop- 
erty. In  other  words,  if  the  soil  is 
of  such  character  that,  when  the  cut 
is  exposed  to  the  elements,  it  is  rea- 
sonably probable  that  a  slide  will 
occur,  then  the  city  is  negligent  in 
the  prosecution  of  the  work.  On  the 
other  hand,  if  the  soil  of  the  adja- 
cent property  is  not  such  that  there 
is  a  reasonable  probability  that  it 
will  slide  when  the  cut  is  exposed  to 
the  elements,  then  there  is  not  negli- 
gence in  the  prosecution  of  the 
work.  This  distinction  is  not  recog- 
nized in  the  Schuss  Case,  which,  it 
seems  to  me,  is  parallel  upon  the 
facts,  nor  in  any  of  the  earlier  hold- 
ings. If  the  Schuss  Case  and  the 
cases  upon  which  it  is  based  do  not 
correctly  state  the  law,  they  should 
be  modified  or  overruled.  To  make 
a  distinction  where  no  substantial 
distinction  exists  tends  to  make  the 
law  confusing  and  uncertain. 

For  the  reasons  stated,  I  dissent* 


J. 


EHis,  Ch.  J.,  concurs  with  Main^ 
Petition  for  rehearing  denied. 
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ANNOTATION. 
Liability  of  municipality  for  injury  to  lateral  support  in  grading  streeL 


I.  Introductory,  806. 

II.  Rule  that  municipality  is  liable,  806. 
III.  Rule  that  municipality  is  not  liable, 

807. 
IV.  Effect  of  negligence,  809. 

I.  Introdudory, 

The  liability  of  a  municipality  for 
injury  to  lateral  support  in  grading  a 
street  has  been  variously  treated  by 
the  courts.  By  some,  injury  to  lateral 
support  is  regarded  merely  as  an  ele- 
ment of  damages,  such  as  interference 
with  access  by  changing  grade.  In 
this  view  the  liability  is  dependent 
upon  the  view  adopted  upon  the  gen- 
eral question  of  liability  of  a  munici- 
pality for  changing  the  grade  of  a 
street.  By  other  courts  injury  to  lat- 
eral support  by  changing  the  grade  of 
a  street  is  not  regarded  as  a  mere  ele- 
ment of  damages,  but  is,  as  in  the  case 
of  adjoining  private  owners,  treated 
as  a  substantive  cause  of  action.  In 
the  latter  view,  the  liability  extends 
only  to  the  land  in  its  natural  condi- 
tion, and  not  as  burdened  with  build- 
ings. This  rule,  which  applies  as  be- 
tween individuals  as  to  the  right  to 
lateral  support,  has  been  stated  to  be 
applicable  to  cases  in  which  a  munici- 
pality is  a  party.  Talcott  Bros.  v.  Des 
Moines  (1906)  184  Iowa,  113,  12 
L.R.A.(N.S.)  696,  120  Am.  St.  Rep. 
419,  109  N.  W.  311.  But  see  holding 
in  this  case  infra.  And  see  cases  cited 
in  subd.  II. 

It  seems  clear  that  if  the  municipal- 
ity is  negligent  in  removing  lateral 
support  it  is  liable  therefor,  and  this 
is  the  theory  of  the  cases  that  have 
passed  on  this  question,  as  appears 
from  subd.  IV.  infra. 

II,  RtUe  that  municipaWy  is  iiahle. 

It  is  the  view  of  a  number  of  cases 
that  a  municipality  which  has  inter- 
fered with  the  lateral  support  of  an 
abutting  owner  in  grading  a  street  is 
liable  therefor.  Hartshorn  v.  Worces- 
ter County  (1873)  113  Mass.  Ill; 
Dyer  v.  St.  Paul  (1881)  27  Minn.  457, 
8  N.  W.  272;  Nichols  v.  Duluth  (1889) 


40  Minn.  389,  12  Am.  St.  Rep.  743.  32 
N.  W.  84;  Stearns  v.  Richmond  (1892) 
88  Va.  992,  29  Am.  St.  Rep.  758,  14  S. 
E.  847;  Parke  v.  Seattle  (1892)  5 
Wash.  1,  20  L.R.A.  68,  34  Am.  St.  Rep. 
839,  31  Pac.  310,  32  Pac.  82,  approved 
in  Brown  v.  Seattle.  (1892)  5  Wash. 
35,  18  L.R.A.  161,  31  Pac.  313,  32  Pac. 
214,  and  Smith  v.  Seattle  (1898)  18 
Wash.  484,  63  Am.  St.  Rep.  910,  51  Pac. 
1057.  But  see  subsequent  Washington 
cases  which  limit  the  liability  to 
change  from  established  grade  to  an- 
other. Damkoehler  v.  Milwaukee 
(1905)  124  Wis.  144,  101  N.  W.  706. 
17  Am.  Neg.  Rep.  745. 

It  was  not  denied  in  Schroeder  v. 
Joliet  (1901)  189  Dl.  48,  52  Llt.A.  634, 
59  N.  E.  550,  that  a  municipality  which 
cut  down  a  street  and  removed  the 
lateral  support  from  abutting  property 
was  liable  therefor.  The  only  ques- 
tion raised  in  that  case  was  as  to  the 
measure  of  damages. 

See  Henderson  v.  McClain  (1897) 
102  Ky.  402,  39  L.R.A.  349,  43  S.  W. 
700,  infra.  III. 

Liability  has  been  limited  in  some 
cases  to  injury  to  lat^nl  support  in 
making  a  change  of  grade  as  distin- 
guished from  an  original  grade.  Gas* 
assa  V.  Seattle  (1911)  66  Waah.  146. 
119  Pac.  13,  same  case  on  second  ap- 
peal in  (1913)  75  Wash.  367.  184  Pac. 
1080.  The  municipality,  intending  to 
cut  down  the  grade  of  the  street,  con- 
demned land  on  either  side  of  the 
street  for  the  purpose  of  making  a 
slope  which  was  thought  sufficient  to 
prevent  sliding.  The  slope  was  insofli- 
cient,  and  the  municipality  was  held 
liable  for  the  removal  of  lateral  sop- 
port  to  the  remaining  parts  of  the  lots. 

That  there  is  a  liability  for  the  re- 
moval of  lateral  support  in  changing 
grades  is  the  theory  upo^-  which  Far- 
nandis  v.  Seattle  (1917)  95  Wash. 
587,  164  Pac.  225,  proceeds. 

The  removal  of  lateral  support  of 
the  soil  of  premises  bordering  on  the 
limits  of  a  highway  in  making  high- 
way improvements,  to  the  extent  of 
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causing  a  i>art  of  the  land  to  subside 
and  fall,  so  as  to  injure  the  premises 
so  affected,  has  been  held  an  actual 
appropriation  of  the  soil  to  the  extent 
of  such  injury,  and  amounts  to  a  tak- 
ing of  it  for  public  purposes.  Dam- 
koehler  v.  Milwaukee  (1905)  (Wis.) 
supra. 

The  cost  of  a  retaining  wall,  made 
necessary  upon  the  lowering  of  the 
grade  of  a  street,  was  held  to  be  a 
proper  element  of  damages  in  Hill  v. 
Oakmont  (1911)  47  Pa.  Super.  Gt.  261. 

The  fact  that  a  retaining  wall  was 
necessary  to  protect  property  abut- 
ting upon  a  street  which  had  been  cut 
down  by  the  municipality  was  one  of 
the  elements  of  damages  considered  in 
Richardson  v.  Webster  City  (1900) 
111  Iowa,  427,  82  N.  W.  920,  but  noth- 
ing is  said  upon  the  question  of  lateral 
support.  It  seems  to  have  been  con- 
ceded that  the  city  acted  without  any 
ordinance  authorizing  it.  See  Talcott 
Bros.  V.  Des  Moines  (1906)  134  Iowa, 
113,  12  L.R.A.(N.S.)  696,  120  Am.  St. 
Rep.  419,  109  N.  W.  311,  infra,  III. 

The  cost  of  erecting  a  retaining 
wall  along  the  front  of  property  to 
supply  lateral  support  thereto  which 
was  removed  in  grading  a  street  can- 
not be  assessed  upon  the  property, 
since  the  municipality  may  not  devest 
the  landowner  of  what  he  is  entitled 
to  enjoy  as  a  natural  right,  and  then 
tax  upon  him  the  cost  of  replacing 
what  has  thus  been  taken  away.  Arm- 
strong v.  St.  Paul  (1883)  30  Minn.  299, 
15  N.  W.  174. 

In  some  cases  in  which  the  city  is 
stated  to  be  negligent,  the  only  negli- 
gence consisted  in  doing  the  work  un- 
der conditions  which  made  it  apparent 
that  a  slide  would  result.  In  Parke 
V.  Seattle  (1882)  5  Wash.  1,  20  L.R.A. 
68,  34  Am.  St.  Rep.  839,  31  Pac.  310, 
32  Pac.  82,  it  is  held  that  knowledge 
by  the  city  of  the  character  of  soil 
and  of  its  certainty  to  cave  so  as  to 
materially  injure  the  beneficial  use  of 
abutting  land  makes  it  negligence  for 
the  city  to  go  on  with  the  work  with- 
out providing  means  to  resist  the 
threatened  calamity.  See  the  reported 
case  (LocHORE  v.  Seattle,  ante,  800). 

An  action  by  an  abutting  landowner 
against  the  city  for  removal  of  lateral 


support  is  not  necessarily  based  upon 
negligence.  Johanson  v.  Seattle 
(1914)  80  Wash.  527,  141  Pac.  1032. 

Some  cases,  in  applying  the  rule  as 
to  liability  for  removal  of  lateral  sup- 
port as  it  exists  between  individuals, 
hold  that  there  is  no  liability  for  dam- 
ages to  buildings  on  abutting  property 
from  the  removal  of  lateral  support, 
where  the  work  is  done  with  due  care. 
Quincy  v.  Jones  (1875)  76  IlL  231,  20 
Am.  Rep.  243.  That  the  right  to  lat- 
eral support  does  not  extend  to  cases 
in  which  there  are  buildings  increas- 
ing the  downward  and  lateral  pressure 
is  recognized  in  Stearns  v.  Richmond 
(1892)  88  Va.  992,  29  Am.  St.  Rep. 
758,  14  S.  E.  847,  but  it  is  there  held 
that  when  "land  upon  which  there  are 
buildings  slides  or  subsides  by  reason 
of  such  digging,  and  the  buildings  are 
in  consequence  damaged  also,  and 
their  weight  in  no  way  contributed 
to  the  result,  then  the  damage  done 
to  the  buildings  may  be  taken  into  con- 
sideration in  estimating  ,  the  dam- 
ages." 

Abutting  landowners  cannot,  by  the 
erection  of  buildings,  acquire  a  pre- 
scriptive right  to  lateral  support  as 
against  a  municipality.  Mitchell  v. 
Rome  (1873)  49  Ga.  19,  15  Am.  Rep. 
669;  Quincy  v.  Jones  (1875)  76  IlL 
231,  20  Am.  Rep.  243. 

Ill,  Rule  that  municipality  is  not  liable. 

According  to  other  cases  there  is  no 
liability  for  removal  of  lateral  support 
in  grading  a  street.  These  decisions 
are  based  upon  different  theories. 

The  view  is  taken  in  some  cases  that 
where  the  legislature  has  granted  au- 
thority to  municipalities  to  grade 
streets  without  providing  for  the  pay- 
ment of  consequential  damages,  a  mu- 
nicipality which  is  acting  regularly 
in  grading  a  street  is  not  liable  for  the 
damages  to  an  abutting  owner  which 
result  from  digging  away  a  bank  in 
the  side  of  the  street  which  is  a  nat- 
ural support  of  the  abutting  owner's 
land,  a  portion  of  which,  as  a  result 
thereof,  falls  into  the  street.  Radcliff 
V.  Brooklyn  (1850)  4  N.  Y.  195,  53  Am. 
Dec.  357;  Cheever  v.  Shedd  (1876)  13 
Blatchf.  258,  Fed.  Gas.  No.  2,634. 

In  New  York,  an  abutting  owner  is 
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entitled  to  lateral  support,  or  compen- 
sation for  its  destruction,  as  against 
a  municipality  which  is  constructing  a 
subway.  Re  Rapid  Transit  R.  Gomrs. 
(1909)  X97  N.  Y.  81,  36  L.R.A.(N.S.) 
647,  90  N.  E.  456,  18  Ann.  Gas.  366. 
Citing  this  case  as  authority,  the 
court  in  the  subsequent  case  of  Lin- 
coln Safe  Deposit  Co.  v.  New  York 
(1913)  210  N.  Y.  34,  L.R.A.1915F, 
1009,  103  N.  E.  768,  states  that  an 
abutting  owner  has  the  right  to  lateral 
support  ''except  as  to  excavations 
made  for  street  purposes.''  This  rule 
was  applied  in  Susswein  v.  Bradley 
Contracting  Co.  (1918)  184  App.  Div. 
852, 172  N.  Y.  Supp.  652,  where  the  lat- 
eral support  of  an  abutting  owner  was 
injured  in  the  construction  of  a  sub- 
way. The  court  in  the  Susswein  Case 
states  the  rule  very  broadly,  saying 
that  ''it  is  now  .  .  .  the  established 
law  of  this  state  that,  regardless  of 
who  owns  the  fee  of  a  public  street,  an 
abutting  owner  thereon  has  an  ease- 
ment for  lateral  support  of  which  he 
cannot  be  deprived  without  just  com- 
pensation, and  that  when  the  fee  is  ac- 
quired for  public  street  purposes  it  is 
held  by  the  municipality  not  in  abso- 
lute ownership,  but  in  trust  for  the 
use  of  the  people  of  the  state,  and  sub- 
ject to  such  easements  for  lateral  Sup- 
port as  well  as  to  easements  of  light, 
air,  and  access,  and  that  such  dam- 
ages cannot  be  considered  and  an 
award  made  therefor  in  the  ordinary 
proceeding  for  acquiring  the  land  for 
public  street  purposes." 

In  New  York  Steam  Co.-  v.  Founda- 
tion Co.  (1909)  195  N.  Y.  43,  21  L.R.A. 
(N.S.)  470,  87  N.  E.  765,  an  action  by 
a  steam  heating  company  for  injuries 
to  one  of  its  steam  pipe  lines  by  a  con- 
tractor in  constructing  a  vault  in  the 
street  in  which  the  pipe  line  was  lo- 
cated, it  is  stated  that  the  rights  of  the 
parties  are  not  controlled  by  the  com- 
mon-law  doctrine  of  lateral  support; 
that  that  doctrine  is  limited  to  adja- 
cent lands  under  pHvate  ownership, 
except  that  while  it  requires  the  adja- 
cent landowner  to  preserve  the  lateral 
support  to  a  pubUc  highway,  it  does 
not  require  the  municipality  ^owning 
the  highway  to  preserve  the  lateral 
support  to  the  adjacent  land. 


In  Iowa,  a  municipality  takes  title 
in  fee  to  the  streets  by  authority  of 
statute,  and  it  is  held  that  title  thus 
secured  by  a  municipal  corporation  to 
a  strip  of  land  for  street  purposes  in- 
cludes the  right  to  bring  it  to  grade, 
and  therefore,  injury  done  to  abutting 
property  by  so  doing  in  removing  the 
lateral  support  is  not  a  taking  en- 
titling the  owner  to  further  compensa- 
tion, even  though  it  results  in  the 
slipping  of  the  abutting  property  into 
the  street.  Talcott  Bros.  v.  Des  Moines 
(1906)  134  Iowa,  113,  12  L.R.A.(N.S.) 
696,  120  Am.  St.  Rep.  419,  109  N.  W. 
311.  On  this  theory,  in  Austin  v.  De- 
troit, Y.  &  A.  A.  R.  Co.  (1903)  134 
Mich.  149,  96  N.  W.  35,  2  Ann.  Gas. 
530,  an  abutting  landowner  was  held 
not  entitled  to  recover  for  the  lower- 
ing of  the  grade  of  the  highway  by  a 
railroad  company  so  as  to  subject  his 
fence  and  land  to  the  danger  of  sliding 
into  the  highway. 

In  Taylor  v.  St.  Louis  (1851)  14  Mo. 
20,  55  Am.  Dec.  89,  where  the  court  re- 
fused to  allow  damages  to  an  abutting 
owner  for  removal  of  lateral  support 
in  grading  an  alley,  the  court,  after 
stating  that  the  alley  was  laid  out 
by  the  plaintiffs  themselves,  contin- 
ues that  the  probability  ''of  its  being 
graded  when  the  public  interest  re- 
quired it  must  have  been  calculated 
on  when  the  buildings  were  erected. 
To  grade  a  street  or  alley  already 
dedicated  to  public  use  is  not  an  exer- 
cise of  the  eminent  domain  so  as  to 
require  compensation.  It  is  not  ap- 
propriating private  property  to  public 
use,  but  simply  an  exercise  of  power 
over  what  is  already  pabHc  property. 
The  damage  resulting  by  causing  the 
plaintiffs  to  rebuild  or  prop  up  their 
falling  walls  is  consequential,  and  as 
it  is  a  consequence  of  the  exercise  of 
a  power  granted  by  the  state  to  mu- 
nicipal corporations  for  public  pur- 
poses, and  the  power  has  not  been 
abused,  but  skilfully  and  discreetly 
exercised,  the  city  authorities  are  not 
responsible.'' 

In  Buskirk  v.  Strickland  (1882)  47 
Mkh.  389,  11  N.  W.  210,  street  com- 
missioners of  a  municipality  who  en- 
tered upon  a  street  which  had  been 
dedicated    as    a    public    street,    but 
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which,  80  far  as  appears*  had  not  been 
accepted  by  the  municipality,  not  for 
the  purpose  of  opening  the  land  as  a 
street,  but  for  the  purpose  of  procur- 
ing gravel  for  use  in  other  parts  of 
the  village,  were  held  liable  for  in- 
jury to  lateral  support  of  adjoining 
property. 

Some  cases,  in  denying  liability  for 
removal  of  lateral  support  in  grading 
a  street,  confine  the  rule  to  an  original 
grade.  Schuss  v.  Ghehalis  (1914)  82 
Wash.  595,  144  Pac.  916 ;  Best  v.  Ghe- 
halis (1914)  82  Wash.  601,  144  Pac. 
918;  Hollenbeck  v.  Seattle  (1915)  88 
Wash.  322,  153  Pac.  418.  In  Schuss  ▼. 
Ghehalis  (Wash.)  supra,  it  is  stated 
to  have  "become  the  settled  law  in 
this  state  that  there  can  be  no  recov- 
ery for  the  removal  of  lateral  support 
by  a  city  in  making  an  original  grade, 
where  the  grading  is  done  wholly 
within  the  limits  of  the  street,  in  the 
absence  of  evidence  tending  to  show 
that  the  city  was  negligent  in  the 
prosecution  of  the  work.  This  rule  is 
grounded  upon  the  principle  that,  in 
dedicating  a  street,  the  dedicator  im- 
pliedly grants  the  rigiht  to  grade  it 
so  as  to  make  it  usable  and  so  as 
to  make  the  surrounding  property  ac- 
cessible.'' It  was  alleged  in  this  case 
that  the  municipality  was  negligent, 
but  there  was  no  evidence  that  it  was 
negligent  in  carrying  on  the  work, 
other  than  the  admitted  fact  that  it 
removed  the  lateral  support  from  the 
premises  in  question.  The  decision  in 
Marks  v.  Seattle  (1915)  88  Wash.  61, 
152  Pac.  706,  proceeds  upon  the  theory 
that  there  is  a  liability  for  removal 
of  lateral  support  in  changing  the 
grade  of  a  street,  but  that  decision  is 
taken  up  largely  with  other  questions. 
Compare  with  the  reported  case 
(LocHORE  V.  Seattle,  ante,  800). 
The  LooHORE  Case  was  followed  in 
Allbin  V.  Seattle  (1917)  98  Wash.  275, 
167  Pac.  922,  where  the  lot  for  the 
injury  to  which  damages  were  sought 
to  be  recovered  abutted  upon  the 
street  that  was  being  graded,  and  was 
not  separated  by  intervening  land,  as 
was  the  fact  in  the  reported  case. 

As  stated  by  Main,  J.,  dissenting, 
it  is  difficult  to  distinguish  LoCHORE 
V.  Seattle,  ante,  800,  from  the  case 


of  Schuss  V.  Ghehalis  (1914)  82  Wash. 
595,  144  Pac.  916.  It  is  clear  that  the 
majority  opinion  in  the  reported  case 
(Lochore  v.  Seattle)  is  based  upon 
negligence  of  the  municipality  in  do- 
ing the  work;  but  as  to  what  that  neg- 
ligence consisted  of  is  not  clear  be- 
yond the  fact  that  the  bank  was  left 
exposed  and  unprotected. 

So  far  as  removal  of  lateral  support 
is  regarded  merely  as  an  element  of 
damafires,  from  a  change  of  street 
grade,  it  is  apparent  that  cases  which 
pass  upon  the  general  question  of  lia- 
bility for  a  change  of  grade  have  a 
direct  bearing  upon  the  question  here- 
in annotated.  The  present  note,  how- 
ever, has  been  confined  to  cases  deal- 
ing expressly  with  the  removal  of 
lateral  support.  Of  interest  in  this  con- 
nection is  the  case  of  Henderson  v. 
McClain  (1897)  102  Ky.  402,  39  L.R.A. 
349,  43  S.  W.  700,  where  a  municipal- 
ity which,  in  grading  a  street,  exca- 
vated in  front  of  and  adjoining  a  lot 
to  such  an  extent  as  to  ruin  the  fence 
and  inclosure,  wholly  destroying  the 
access  to  and  use  of  the  street,  and 
leaving  the  surface  of  the  lot  from 
8  to  10  feet  above  the  street  and  side- 
walk, so  that  to  protect  the  lot  from 
constant  caving  which  would  finally 
destroy  a  house  situated  thereon  a 
wall  was  necessary  along  the  whole 
fronty  was  held  liable  in  damages  un- 
der a  Constitution  requiring  compen- 
sation for  property  taken,  injured,  or 
destroyed.  There  is  no  discussion, 
however,  of  the  interference  with  the 
lateral  support. 

IV.  Effect  of  negligence. 

If  the  city  has  been  negligent  in 
grading  the  street,  it  is  liable  for  in- 
jury to  lateral  support.  In  Keating  v. 
Cincinnati  (1882)  38  Ohio  St.  141,  43 
Am.  Rep.  421,  a  municipality  which 
cut  down  the  grade  of  a  street  so  that 
the  plaintiff's  lot,  which  was  sepa- 
rated from  the  street  by  an  interven- 
ing lot,  was  injured  by  the  slipping  of 
the  earth,  caused  by  the  removal  of 
the  lateral  support,  was  held  liable. 
It  was  claimed  on  behalf  of  the  mu- 
nicipality that,  as  the  plaintiff's  lot 
did  not  abut  on  the  street  improved, 
and  as  the  damages  resulted  from  the 
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removal  of  the  lateral  support  to  the 
abutting  property,  the  city  was  not  lia- 
ble. In  answer  to  this  contention  the 
court  states  that  "the  fact  that  the 
property  of  others  intervened  between 
the  lot  of  the  plaintiff  and  the  avenue 
can  make  no  difference.  The  liabil- 
ity would  be  the  same  whether  the 
several  parcels  were  owned  by  one  or 
by  different  ownera.  The  liability  of 
the  city  did  not  depend  upon  the  char- 
acter of  the  ownership  of  the  dam- 
aged property,  but  upon  the  extent  to 
which  its  wrongful  act  was  the  cause 
of  the  damages.  In  regard  to  the 
buildings  and  improvements,  it  may  be 
said  that  there  is  nothing  in  their 
character  or  in  the  circumstances  to 
indicate  that  the  slide  in  the  lands 
would  not  have  occurred  as  it  did  if 
they  had  not  been  there.  The  addi- 
tional weight  which  they  imposed  can- 
not reasonably  be  supposed  to  have 
contributed  materially  to  the  giving 
away  of  the  soil."  The  petition  in  this 
case  charged  that  the  municipality  il- 
legally and  wrongfully  caused  the 
grade  to  be  cut  down,  and  the  court 
states  that  the  evidence  in  the  case 
would  have  warranted  the  jury  in 
finding  that  the  city  failed  to  exercise 
care  and  skill  in  making  the  grade  in 
question.  This  case  was  followed  in 
Columbus  V.  Jaeger  (1896)  65  Ohio 
St.  644,  48  N.  E.  1011. 

See  the  reported  case  (Lochore  v. 
Seattle,  ante,  800).  As  stated 
above,  it  is  not  clear  what  the  negli- 
gence of  the  municipality  consisted  of 
in  the  reported  case.    If  there  is  no 


liability  for  removal  of  lateral  support 
in  grading  a  street,  it  is  difficult  to 
see  how  the  mere  removal  of  such  sup- 
port can  constitute  negligence  which 
does  render  the  municipality  liable. 

In  Meares  v.  Wilmington  (1848)  31 
N.  C.  (9  Ired.  L.)  73,  49  Am.  Dec.  412, 
where  the  municipality  did  not  use 
ordinary  skill  and  caution  in  doing  the 
work,  it  was  held  liable  for  cutting 
down  the  grade  of  a  street  to  the 
depth  of  4  or  5  feet,  by  which  the  earth 
of  an  abutting  lot  waa  caused  to  fall, 
bearing  with  it  certain  walls,  and  ren- 
dering it  necessary  to  the  owner  to  be 
at  expens0  in  reconstructing  the  wall, 
and  either  to  grade  down  the  lot  to  the 
level  of  the  stret,  or  construct  addi- 
tional walls  and  steps,  to  render  it  as 
valuable  as  before  the  digging. 

A  municipality  which  "maliciously 
and  without  cause,  etc.,  dug  up  and 
destroyed  .  .  .  street,  pavements, 
ways,  etc.,  to  the  depth  of  5  feet,  took 
and  removed  the  stone,  earth,  and 
gravel,  etc.,  by  reason  of  which  the 
walls  of  his  [plaintiff's]  house  were 
injured,  his  cellar  destroyed,  and  him- 
self and  family  deprived  of  the  use  of 
his  house,"  was  (held  liable  to  the 
plaintiff  in  Goodloe  v.  Cincinnati 
(1881)  4  Ohio,  600,  22  Am.  Dec.  764. 
The  doctrine  of  lateral  support  is  not 
referred  to,  however.  A  municipality 
was  held  liable  under  similar  condi- 
tions in  Smith  v.  Cincinnati  (1831)  4 
Ohio,  614,  where  the  declaration  did 
not  charge  the  municipality  with  hav- 
ing acted  maliciously.  W.  A.  E. 


FRANK  SCHELLER,  Admr.,  etc.,  of  Marie  Scheller,  Deceased,  et  al., 

Appts., 
v. 

TACOMA  RAILWAY  &  POWER  COMPANY,  Respt. 

Washington  Supreme  Court  (Dept,  No.  I)'^8eptenih0r  j^4,  1910. 

(—  Wash.  — ,  184  Fac.  344.) 

Covenant  —  maintenance  of  railroad  —  term. 

1.  A  covenant  to  build  and  maintain  a  railroad  in  consideration  of  a 
grant  of  a  right  of  way  and  other  property  does  not  require  operation 
in  perpetuity,  but  is  satisfied  by  operation  for  twenty-five  years. 

\See  note  on  this  question  beginning  on  page  817.] 
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^  to  maintain  railroad  —  running 
with  land. 

2.  An  agreement  by  a  railroad  com- 
pany, in  consideration  of  a  grant  of  a 
right  of  way  and  other  property  con- 
nected therewith,  to  build  and  operate 
a  railroad  from  the  property  to  a  city, 
is  a  covenant  running  with  the  re- 
maining land  of  the  grantor. 

[See  7  R.  C.  L.  1109.] 


Action  —  for  breach  of  covenant  — 
successors  of  covenantee* 

3.  Persons  acquiring  through  fore- 
closure sale  the  remaining  land  of  one 
who  has  granted  a  right  of  way  to  a 
railroad  company,  upon  conditions 
running  with  the  land  that  a  railroad 
shall  be  maintained  and  operated 
thereon,  are  the  proper  parties  to 
maintain  an  action  for  damages  for 
breach  of  the  covenant, 

[See  7  R.  C.  L.  1193.] 


(Holcomb,  Ch.  J.,  dissents.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Pierce 
County  (Card,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
damages  for  breach  of  a  covenant  to  maintain  a  railroad.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Guy  E.  Kelly  and  Thomas 
MacMahon,  for  appellants : 

This  covenant  to  maintain  the  rail- 
road complies  with  all  the  require- 
ments of  a  covenant  running  with  the 
land. 

Withers  v.  Wabash  R.  Co.  122  Mo. 
App.  282,  99  S.  W.  84;  Whalen  v.  Bal- 
timore &  0.  R.  Co.  108  Md.  11,  17 
L.RJl.(N.S.)  130,  129  Am.  St.  Rep. 
423,  69  Atl.  390. 

Even  if  the  covenant  technically  did 
not  run  with  the  land,  it  would  be  en- 
forceable against  the  defendant,  since 
the  defendant  had  notice  of  it. 

Maurer  v.  Friedman,  125  App.  Div. 
764,  110  N.  Y.  Supp.  320. 

Mr.  P.  D.  Oakley,  for  respondent : 

The  conditions  in  the  contract  must 
be  construed  as  a  condition  subse- 
quent, and  not  as  a  covenant  running 
with  the  land. 

Mills  V.  Seattle  &  M.  R.  Co.  10 
Wash.  520,  39  Pac.  246;  Mouat  v.  Seat- 
tle, L.  S.  &  E.  R.  Co.  16  Wash.  84,  47 
Pac.  233;  Mead  v.  Ballard,  7  Wall.  290, 
19  L.  ed.  190;  School  Dist.  v.  Wallowa 
County,  71  Or.  337,  142  Pac.  320; 
Sherman  v.  Jefferson,  274  111.  294,  113 
N.  E.  624;  Fowler  v.  Coates,  201  N.  Y. 
257,  94  N.  E.  997. 

A  breach  of  a  condition  subsequent 
can  be  taken  advantage  of  only  by  the 
grantor,  his  heirs,  or  devisees;  his 
grantees,  whether  before  or  after  the 
breach,  acquire  no  right  to  enforce  a 
forfeiture,  or  to  recover  damages 
therefor. 

Ruch  V.  Rock  Island,  97  U.  S.  693, 
24  L.  ed.  1101;  School  Dist.  v.  Wallowa 
County,  71  Or.  887,  142  Pac.  320 ;  Fow- 
ler V.  Coates,  201  N.  Y.  257,  94  N.  E. 
997;  Golconda  Northern  R.  Co.  v.  Gulf 


Lines  Connecting  R.  Co.  265  111.  194, 
106  N.  E.  818,  Ann.  Cas.  1916A,  833; 
Kakeldy  v.  Columbia  &  P.  S.  R.  Co. 
37  Wash.  675,  80  Pac.  205;  13  Cyc. 
692;  2  Washb.  Real  Prop.  6th  ed.  §§ 
954-957. 

The  contract  does  not  impose  the 
duty  to  operate  the  railway  in  perpe- 
tuity, or  during  any  specified  period, 
and  all  the  terms  thereof  were  sub- 
stantially complied  with  by  the  oper- 
ation of  the  railroad  for  a  period  of 
twenty-five  years. 

Mead  v.  Ballard,  7  Wall.  290,  19  L. 
ed.  190;  Texas  &  P.  R.  Co.  v.  Marshall, 
136  U.  S.  393,  34  L.  ed.  385,  10  Sup. 
Ct.  Rep.  846;  Fowler  v.  Coates,  201 
N.  Y.  257,  94  N.  E.  997 ;  Whalen  v.  Bal- 
timore &  O.  R.  Co.  112  Md.  187,  76 
Atl.  166;  Newton  v.  Mahoning  County, 
100  U.  S.  562,  25  L.  ed.  712;  Union 
Stockyards  Co.  v.  Nashville  Packing 
Co.  72  C.  C.  A.  195,  140  Fed.  706;  Lu- 
cas  V.  New  York,  N.  H.  &  H.  R.  Co. 
64  C.  C.  A.  638,  130  Fed.  438. 

If  the  contract  should  be  construed 
as  imposing  an  obligation  upon  the 
respondent  to  operate  the  road  in  per- 
petuity as  originally  located,  it  is  void 
as  against  public  policy. 

Day  V.  Tacoma  R.  &  Power  Co.  80 
Wash.  161,  L.R.A.1915B,  547,  141  Pac. 
347;  Ford  v.  Oregon  Electric  R,  Co. 
60  Or.  278,  36  L.R.A.(N.S.)  358,  117 
Pac.  809,  Ann.  Cas.  1914A,  280;  Flor- 
ida C.  &  P.  R.  Co.  V.  State,  31  Fla.  482, 
20  L.R.A.  419,  34  Am.  St.  Rep.  30,  IS 
So,  103. 

Mackintosh,  J.,  delivered  the  opin- 
ion of  the  court : 

Respondent's  predecessor  was 
incorporated    for  the    purpose    of 
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building  and  operating  an  electric 
railroad  line  between  Taconota  and 
Steilacoom.  One  Whyteat  the  time 
was  owner  of  section  22,  which  was 
situated  near  the  line  of  the  proposed 
railroad.  Whyte  platted  a  portion 
of  the  southwest  quarter  of  that 
section,  and,  by  written  agreement 
with  the  railroad  company,  agreed 
to  convey  to  it  the  E.  i  of  N.  E.  i 
of  S.  W.  i,  E.  i  of  E.  i  of  N.  W.  h 
blocks  7,  8,  15,  16,  together  with 
a  strip  of  land  30  feet  wide 
through  the  S.  E.  i  of  the  section 
upon  which  the  railroad  had  been  lo- 
cated. The  agreement  between 
Whyte  and  the  railroad  company 
provided  that  Whyte  should  give  a 
warranty  deed  to  it  and  its  assigns, 
which  deed  was  to  be  deposited  in 
escrow  "to  be  delivered  to  the  said 
party  of  the  second  part  upon  the 
performance  by  the  said  party  of 
the  second  part  of  the  following 
covenants  and  conditions,  that  is  to 
say: 

"The  said  party  of  the  second  part 
is  to  pay  to  the  said  parties  of  the 
first  part  the  sum  of  $1,  amount  ex- 
pressed in  said  deed  as  the  consid- 
eration thereof,  and  shall  on  or  be- 
fore the  30th  day  of  January,  1891, 
build,  equip,  and  operate  a  narrow- 
gauge  railroad  between  its  point  of 
beginning  at,  in,  or  near  the  city 
limits  of  the  city  of  Tacoma,  Pierce 
county,  state  of  Washington,  along, 
through,  over,  and  by  that  certain 
lot,  piece,  or  parcel  of  land  belong- 
ing to  the  said  party  of  the  first 
part,  particularly  described  as  fol- 
lows  * 

"A  strip  of  land  thirty  (80)  feet 
in  width  through  the  southeast  one 
quarter  of  section  No.  twenty-two 
(22)  in  township  No.  twenty  (20) 
north  of  range  two  (2)  east  of 
Willamette  M.,  said  strip  being 
fifteen  (15)  feet  on  either  side 
of  the  center  line  of  the  railroad 
track  of  the  said  party  of  the 
second  part  as  the  same  is  now 
located,  and  shall  be  hereafter  con- 
structed through  said  tract,  which 
said  last  described  tract  of  land 
the  said  parties  of  the  first  part 
for  the  consideration  of  $1,  the  re- 


ceipt whereof  is  hereby  acknowl- 
edged, do  hereby  grant  and  convey 
unto  the  said  party  of  the  second 
part,  its  successors  and  assigns  for- 
ever, in  fee  simple  for  the  use  and 
purpose  of  a  right  of  way  for  said 
railroad,  forever,  disclaiming  any 
and  all  interest  in  and  to  said  tract, 
provided,  however,  that  said  party 
of  the  second  part  shall  use  said  de- 
scribed tract  for  the  purpose  of  said 
right  of  way  and  other  railroad  pur- 
poses, and  from  thence  to  audi  a 
point  at  or  near  section  29  in 
township  20,  north  of  range  2, 
E.  W.  M.  (or  further,  if  con- 
sidered practicable  or  desirable), 
as  the  said  party  of  the  second 
part  may  determine,  and  shall  at 
all  times  maintain  and  operate 
said  narrow-gauge  railroad,  either 
by  itself  or  assigns,  between  its 
terminal  points,  and  shall  estab- 
lish and  maintain  a  station  at  such 
point  upon  or  near  the  land  last 
hereinabove  described  as  shall  be 
determined  on,  on  the  line  of  said 
railroad,  and  as  shall  be  most  ad- 
vantageous to  the  parties  hereto, 
and  shall  stop  the  trafins  of  said 
railroad  at  such  stations  on  all  trips 
either  coming  or  going  between  said 
terminal  points,  for  the  accommo- 
dation of  the  parties  of  the  first  part 
herein  and  any  and  all  passengers 
who  may  desire  or  seek  transporta^ 
tion  from  said  station  by  said  route 
or  line  of  railroad. 

"And  it  is  stipulated,  understood, 
and  agreed  by  and  between  the  par- 
ties to  this  contract  that  as  soon  as 
said  line  of  railroad  is  established, 
completed,  and  equipped  along  and 
upon  said  last  described  lands,  said 
Pacific  National  Bank,  who  holds 
said  deed  in  escrow,  shall  and  may 
then  deliver  as  the  act  and  deed  of 
the  parties  of  the  first  part  the  said 
deed  to  the  party  of  the  second  part 
herein  for  its  own  use  and  benefit, 
and  for  the  benefit  of  its  assigns. 

"And  it  is  understood  and  agreed 
between  the  parties  hereto  that  the 
party  of  the  second  part  is  to  have 
the  immediate  possession  and  con- 
trol of  said  premises  from  and  after 
the  execution  of  said  contract,  and 
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should  said  party  of  the  second  part 
fail  to  build  and  equip  said  railroad 
and  to  build  and  maintain  such  sta- 
tion as  herein  provided,  then  the 
said  Pacific   National   Bank,   who 
holds  said  deed  in  escrow,  shall  de- 
liver said  deed  back  to  said  parties 
of  the  first  part,  their  heirs  or  as- 
signs,  and    this    agreement    shall 
thereupon  be  void  and  of  no  effect." 
The  railroad  company  constructed 
the  road,   obtained   the  deed,  and 
took  possession    of   the   property, 
selling  and  disposing  of  that  portion 
thereof  not  used  by  it  for  its  right 
of  way.    At  the  time  of  platting, 
Whyte  mortgaged  all  of  the  S.  W.  i 
of  the  section  except  the  E.  ^  of  E. 
i  of  S.  E.  i  of  the  S.  W.  i  and  E. 
{  of  S.  E.  i  of  N.  B.  i  of  S.  W. 
i,  to  the   Mason   Mortgage   Com- 
pany, which  sold  the  mortgage  to 
the  ancestor  of  the  plaintiffs,  who 
parchased  the  mortgage,  relying  up- 
on the  value  of  the  property  as  the 
same  was  enhanced  by  the  railroad 
and   transportation  facilities;   the 
property   not   t^en  or  now  being 
Tvorth  the  purchase  price,  exoept  as 
the  same  should  be  connected  with 
Tacoma  by  adequate  transportation 
facilities.    Thereator  the  respond- 
ent in  this  action  purchased  all  the 
pn>per<y  and  f  ranchlBea  of  the  Ta^ 
coma  &  Steilaooom  Railway  Com-^ 
pany,  ^  and  operated  tbe  road  for 
twenty-five  years  or  more.    The  ap- 
pellants' ancestor  was  eooEipelled  to 
and  did  foreclose  the  mortgage  and 
bought  in  the  property  at  the  mort- 
gage sale,  and  died^  devising  the 
proper^  to  the  appellants.    There- 
after the  respondent  discontinued 
the  operation  of  the  railroad  at  this 
point,  and  tore  up  and  abandoned 
the  same,  and  the  appellants  brought 
this   action  at  law,  aeeidng  to  re- 
cover damages  from  the  respondent 
for  its  failure  to  comply  with  the 
agreements  in  its  contract,  upon  the 
theory  that  these  agreements  con- 
stituted covenants  running  with  the 
land,  and  that  the  abandonment  of 
the  railroad  constituted  a  breach  of 
such   covenants  which  entitled  the 
appellants  to  maintain  an  action  for 
damages.    A    demurrer   was  •  sus* 
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tained  to  the  complaint,  and  the  ac- 
tion was  dismissed,  upon  which  this 
appeal  was  taken. 

It  is  to  be  borne  in  mind  that  this 
is  not  an  action  seeking  to  enjoin 
the  railroad  company  from  aban- 
doning the  line,  such  as  was  the  case 
of  Day  V.  Tacoma  R.  &  Power  Co. 
80  Wash.  161,  L.R.A.1915B,  547, 
141  Pac.  347,  which  relates  *to  the 
same  situation,  and  to  which  case 
reference  is  made  for  the  facts  rel- 
ative to  the  abandonment;  that  be- 
ing an  action  where  the  property 
owners  were  attempting  to  obtain 
equitable  relief  by  way  of  injunc- 
tion. Nor  is  this  an  action  in  equity 
seeking  to  recover  the  property 
granted  to  the  railroad  company  up- 
on a  breach  of  the  conditions  accom- 
panying the  grant.  The  appellants 
argue  that  the  agreement  between 
Whyte  and  the  railroad  company 
created  covenants  running  with  the 
land,  and  that  therefore  they,  being 
now  the  owners  of  the  land,  can  re- 
cover for  the  breach  of  such  cove- 
nants. The  respondent  argues  that 
the  agreement  merely  created  condi- 
tions subsequent,  for  a  breach  of 
which  the  proper  parties  in  interest 
would  be  confined  to  a  forfeiture  of 
the  property  granted,  and  that  the 
appellants,  not  being  the  grantor 
nor  his  heirs,  are  strangers  to  and 
have  no  right  under  the  contract  to 
enforce  such  forfeiture  or  recover 
damages.  This  phase  of  the  case 
involves  one  of  the  most  complicat- 
ed questions  in  the  law.  From  the 
time  of  Spencer's  Case,  reported  in 

5  Coke,  16,  77  Eng.  Reprint  72,. 
till  the  present  day,  the  courts 
have  been  engaged  in  painstak- 
ing and  irreconcilable  expositions 
of  the  subject,  until,  as  was  said 
by  this  court  in  Pioneer  Sand 
ft    Gravel  Co.    v.  Seattle    Constr. 

6  Dry  Dock  Co.  102  Wash.  608,  173 
Pac.  508:  "Many  of  the  old  doc- 
trines have  since  been  expressly 
overruled;  others  seem  to  be  ig- 
nored; and  more  and  more  equity 
has  come  to  enforce  covenants  which 
technically  do  not  run  with  the  land. 
.  .  .  At  any  rate,  the  contract 
appears  to  be  such  a  covenant  regu« 
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lating  or  restricting  the  use  of  the 
land  as  will  be  enforced  in  equity, 
when  the  party  acquiring  title  took 
with  notice,  whether  it  is  technical- 
ly a  covenant  running  with  the  land 
or  not/' 

The  law  not  looking  with  favor 
upon  forfeitures,  the  courts  have 
been  inclined,  in  cases  difficult  of  so- 
lution, to  resolve  the  doubt  in  a  dis- 
puted agreement  as  creating  a 
covenant  running  with  the  land 
rather  than  as  a  condition  subse- 
quent. Union  Stockyards  Co.  v. 
Nashville  Packing  Co.  72  C.  C.  A. 
195,  140  Fed.  701.  The  following 
cases,  including  the  Pioneer  Sand  & 
Gravel  Co.  v.  Seattle  Constr.  &  Dry 
Dock  Co.,  just  cited,  would  incline 

us  to  the  view  that 
S^^in?;?-";*!!.  the  agreement  be- 
withlind?*"*       tween    Whyte    and 

the  railroad  com- 
pany gave  rise  to  covenants  running 
with  the  land :  Withers  v.  Wabash 
E.  Co.  122  Mo.  App.  282,  99  S.  W. 
34 ;  Dorsey  v.  St.  Louis,  A.  &  T.  H. 
R.  Co.  58  111.  65 ;  Georgia  Southern 
E.  Co.  V.  Reeves,  64  Ga.  492 ;  Gilmer 
v.  Mobile  &  M.  R.  Co.  79  Ala.  669, 
58  Am.  Rep.  623;  Whalen  v.  Balti- 
more &  0.  R.  Co.  108  Md.  11,  17 
L.R.A.(N.S.)  180, 129  Am.  St.  Rep. 
423,  69  Atl.  890 ;  Blanchard  v.  De- 
troit, L.  &  L.  M.  R.  Co.  31  Mich.  43» 
18  Am.  Rep.  142;  Ford  v.  Oregon 
Electric  R.  Co.  60  Or.  278, 36  L.R.A. 
(N.S.)  358,  117  Pac.  809,  Ann.  Cas. 
1914A,  280. 

The  case  of  Mills  v.  Seattle  &  M. 
R.  Co.  10  Wash.  520,  39  Pac.  246, 
holding  that  the  agreement  there 
under  consideration  was  a  condition 
subsequent,  is  based  upon  the  fact 
that  the  grantee  was  in  that  case 
insisting  upon  such  a  construction ; 
the  court  saying. 

"It  is  a  proposition  too  well 
understood  to  require  argument  or 
citation,  that  courts  do  not  favor 
forfeitures,  and  that  for  tiiat  rea- 
son they  go  very  far  in  construing 
the  provisions  of  a  deed  poll  against 
the  grantor,  to  the  end  that  the  es- 
tate granted  may  not  be  defeated, 
since  the  almost  universal  effect  of 
sustaining  a  stipulation  in  such  an 


instrument  as  a  condition  subse- 
quent is  to  work  great  hardship  up- 
on the  grantee.  But  whenever  the 
terms  of  the  instrument  are  plain 
and  unambiguous,  there  is  no  hesi- 
tation in  enforcing  the  actual  con- 
tract made  by  the  parties. 

"Where,  however,  the  rare  in- 
stance occurs,  as  it  does  here,  that 
the  grantee  is  found  insisting  upon 
the  construction  of  a  condition 
subsequent,  and  that  forfeiture  shall 
take  place,  all  consideraticm  for  him 
and  all  idea  of  hardship  to  him  is 
eliminated,  and  the  court  is  free  to 
act  without  such  consideration. 
The  appellant  here  has  all  along 
been  urging  the  theory  of  a  condi- 
tion subsequent,  and  has  by  its  an- 
swer off ered  to  pay  the  just  value  of 
the  land  taken  by  it,  and  damages 
to  land  of  the  respondent  not  tak^i." 

Mouat  V.  Seattle,  L.  S.  &  E.  R.  Co. 
16  Wash.  84,  47  Pac.  233,  was  deal- 
ing with  a  stipulation  in  a  deed 
which,  on  its  face,  was  apparently 
intended  as  a  condition  subsequent. 
The  same  is  true  of  the  case  of 
Sherman  v.  Jefferson,  274  111.  294, 
118  N.  E.  624;  and  Fowler  v.  Coates, 
201  N.  Y.  257,  94  N.  E.  997. 

On  the  assumption,  then,  that 
Whyte's  contract  with  the  railroad 
company  created  a  covenant  run- 
ning with  the  land,  it  would  follow 

that   the    piaintiffs  A«tt««-<or 
in  this  action  were  K?eMh  ot'co^e- 
the  proper  parties,  irf^JTelTiS!:?." 
and  that  an  action 
for  damages  for  breach  of  those 
covenants  would  be  maintainable  by 
them,  if  not  defeated  by  other  prin- 
ciples of  law ;  whijch  brings  us  to  the 
consideration  of  the  next  point  pre- 
sented by  the  respondent,  viz. :  That 
the  contract  did  not  impose  upon 
the  railroad  company  the  duty  of 
operating  the  railroad  in  perpetuity 
or  during  any  specified  period ;  that 
the  terms  of  the  contract  were  sub- 
stantially complied  with  by  the  rail- 
road   having    been 
operated  for  a  po-  cove«a«t— 
nod  of  twenty-five  MUmMi4-4erni. 
years.     With     this 
statement  the  law  seems  to  agree 
with  practical  unanimity.    Mead  v. 
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Ballard,  7  Wall.  290,  19  L.  ed.  190, 
was  an  action  brought  in  ejectment 
to  recover  land  conveyed  upon  the 
understanding  that  an  institution 
of  learning  "'shall  be  permanently 
located  upon  said  lands,''  which  in- 
stitution was  located  with  the  inten- 
tion that  there  should  be  its  perma- 
nent situation.  The  buildings  were 
thereafter  destroyed  by  fire,  and  the 
institution  subsequently  erected  up- 
on another  piece  of  land.  The  Su- 
preme Court  of  tiie  United  States 
in  that  case  said : 

"The  thing  to  be  done  was  the  lo^ 
cation  of  the  institute.  Did  this 
mean  that  all  the  buildings  which 
the  institution  might  ever  need 
were  to  be  built  within  that  time,  or 
did  it  mean  that  the  officers  of  the 
institution  were  to  determine,  in 
good  faith,  the  place  where  the 
buildings  for  its  use  should  be  erect- 
ed? It  is  dear  to  us  that  the  latter 
was  the  real  meaning  of  the  parties, 
and  that  when  the  trustees  passed 
their  resolution  locating  the  build- 
ing on  the  land,  with  the  intention 
that  it  should  be  the  permanent 
place  of  conducting  the  business  of 
the  corporation,  ttiey  had  perma* 
nently  located  the  institute  within 
the  true  construction  of  the  con- 
tract. 

"Ck>unsel  for  the  plaintiff  attach 
to  the  word  'permanent,'  in  this  con* 
nection,  a  meaning  inconsistent 
with  the  obvious  intent  of  the  par- 
ties, that  the  condition  was  one 
which  might  be  fully  performed 
within  a  year.  Such  a  construction 
is  something  more  than  a  condition 
to  locate.  It  is  a  covenant  to  build 
and  rebuild ;  a  covenant  against  re- 
moval at  any  time;  a  covenant  to 
keep  up  an  institution  of  learning 
on  that  land  forever,  or  for  a  very 
indefinite  time.  This  could  not  have 
been  the  intention  of  the  parties. 

"We  are  of  opinion  that  the  testi- 
mony shows,  in  any  view  that  can 
be  taken  of  it,  that  the  condition 
^was  fully  complied  with  and  per- 
formed, and  with  it  passed  all  right 
of  reversion  to  the  grantor  or  his 
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States,  in  Newton  v.  Mahoning 
County,  100  U.  S.  548,  25  L.  ed. 
710,  was  considering  a  case  where 
the  county  seat  of  one  of  the  coun- 
ties of  Ohio  "was  permanently  es- 
tablished in  the  town  of  Canfield," 
the  citizens  of  that  town  having  fur- 
nished the  land  for  the  purpose  of 
having  tiie  county  buildings  erected 
thereon.  The  court  held,  although 
the  contract  provided  for  a  perma- 
nent establishment  (it  will  be  no- 
ticed that  the  contract  before  us 
merely  provided  for  construction 
and  maintenance,  and  nowhere  is 
the  word  "permanent"  or  its  equiv- 
alent used) ,  that  the  ccmtract  should 
not  be  construed  so  as  to  compel  the 
county  seat  to  remain  forever  upon 
the  land  granted,  and  that  the 
grantor  must  be  presumed  to  have 
known  that  the  legislature  had  pow- 
er to  remove  the  county  seat  at 
ideasure  and  that  he  must  be  held 
to  have  had  in  view  the  posdbility 
of  such  change  when  he  made  his 
grant.  So  here,  when  Whyte  made 
his  grant  he  realized  that  he  t^s 
dealing  with  a  public  service  corpo- 
ration, and  its  duties  to  and  control 
by  the  public  were  matters  which 
must  be  held  to  have  entered  into 
his  contract. 

The  leading  case  an  this  subject 
is  Texas  ft  P.  R.  Co.  v.  Marshall, 
136  U.  S.  393,  34  L.  ed.  385, 10  Sup. 
Ct.  Rep.  846,  being  a  case  where  the 
city  of  Marshall,  Texas,  gave  to  the 
railroad  company  $300,000  in  bonds 
and  66  acres  of  land  for  shops  and 
depot;  the  company  in  considera- 
tion of  this  action  agreeing  to 
"permanently  establish  its  eastern 
terminus  and  Texas  offices  at  the 
city  of  Marshall,"  and  *^o  establish 
and  construct  at  said  city  the  main 
machine  shops  and  car  works  of 
said  railway  company."  The  city 
performed  its  agreements,  and  the 
company,  on  its  part,  made  Marshall 
its  eastern  terminus,  and  built  de- 
pots and  shops,  and  establiriied  its 
principal  offices  there.  After  the 
expiration  of  a  few  years,  Marshall 
ceased  to  be  the  eastern  terminus  of 
the  road,  and  some  of  the  shops 
were  removed.    The  Supreme  Court 
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held  that  the  contract  on  the  part  of 
the  railway  was  satisfied  and  per- 
formed when  the  city  had  been  made 
the  terminus,  stores  and  shops  set 
up,  and  kept  going  eight  years,  un« 
til  the  interests  of  the  public  and  of 
the  railroad  demanded  the  removal 
of  some  or  all  of  those  subjects  of 
the  contract  to  another  place;  that 
the  contract,  under  the  circum- 
stances, had  been  complied  with; 
and  that  the  public  interest  was 
served  by  abandoning  and  r^noving 
the  property. 

Whalen  v.  Baltimore  &  0.  R.  C!o. 
112  Md.  187,  76  Atl.  166,  had  been 
once  before  the  court  as  an  action 
in  equity  to  compel  the  railroad 
company  to  specifically  perform  its 
agreement  which  it  had  made  with 
the  plaintiff's  predecessors,  to  con- 
struct and  operate  and  maintain  a 
sidetrack.  Whalen  v.  Baltimore  & 
O.  R.  Co.  108  Md.  11,  17  L.R.A. 
(N.S.)  180,  69  Atl.  890, 129  Am.  St. 
Rep.  428.  The  sidetrack  was  main- 
tained for  a  period  of  fifty-nine 
years,  and  then  abandoned.  The 
supreme  court  of  Maryland  having 
dismissed  the  equity  action,  the 
plaintiffs  began  an  acti<m  in  law  for 
damages  for  breach  of  contract. 
The  court  held  that  the  word  ''main- 
tained,'' as  used  in  such  agreement, 
did  not  require  the  railroad  com- 
pany to  continue  the  sidetrack 
permanently ;  that  the  length  of  time 
during  which  the  covenant  had  been 
complied  with  constituted  a  sub- 
stantial performance  thereof,  so 
that  the  railroad  was  not  liable  in 
damages  for  its  breach :  ''Consider- 
ing the  language  used  in  the  cove- 
nant before  us,  it  is  to  be  observed 
that,  while  it  distinctly  provides  for 
the  construction  and  maintenance 
of  the  turnout  and  siding,  .  «  • 
it  is  entirely  silent  as  to  the  duration 
of  the  maintenance  of  those  struc- 
tures or  that  service.  We  cannot 
yield  our  assent  to  the  contention  of 
the  appellant  that  the  word  'main- 
tain' ordinarily  means  to  maintain 
indefinitely  or  forever.  Its  mean- 
ing in  that  respect  depends  upon  tiie 
context  in  which  it  appears  and  the 
subject-matter  to  which  it  relates. 


There  is  plainly  no  specific  or  posi- 
tive provision  in  the  covenant  touch- 
ing the  duration  of  the  time  during 
which  the  covenanted  acts  are  to  be 
done  or  privileges  furnished."  [112 
Md.  197.] 

Judge  Taft,  in  Jones  v.  Newport 
News  &  M.  Valley  Co.  13  C-  C.  A. 
96,  81  U.  S.  App.  92,  65  Fed.  736, 
held  that  an  agreement  by  a  rail- 
road company  and  one  owning  land 
adjacent  to  its  track  to  establish 
and  maintain  switch  connectioBS 
could  not  be  the  basis  of  a  recovery 
of  damages  upon  the  railroad's  dis- 
continuing the  service,  the  court 
saying  that  to  hold  otherwise  would 
"forever  limit  the  discretion  of  the 
directors  to  deal  with  a  subject 
which  may  seriously  affect  the  om- 
venience  or  safety  of  the  public  in 
its  use  of  the  road.'' 

Texas  &  P.  R.  Co.  v.  Scott,  37 
L.R.A.  94,  28  C.  C.  A.  424,  41  U.  S. 
App.  624,  77  Fed.  726,^  dealt  with  a 
contract  between  Scott  and  the  rail- 
road company,  whereby  Soott  con- 
tracted to  give  a  rifi^t  of  way  over 
his  land  if  the  company  woold  es- 
tablish a  depot  thereon.  The  nil- 
road  was  built»  and  the  depot  estab- 
lished and  maintained  for  thirty- 
six  years,  when  it  was  abandoned 
for  reasons  connected  with  the  best 
interests  of  the  public  and  the  com- 
pany. The  court  held  that  the  con- 
tract did  not  bind  the  railroad 
company  to  keep  up  a  depot  forever, 
but  that  its  maintmance  until  such 
time  as  the  best  interests  of  the  pub- 
lic and  the  corp<Mration  required 
abandonment  was  a  substantial 
compliance  with  the  contract. 

In  Lucas  v.  New  York,  N.  H.  &  H. 
R.  Co.  64  C.  C.  A.  638, 130  Fed.  438, 
the  defendant  had  contracted  with 
the  plaintiff,  in  consideration  of  hJa 
dedicating  a  strip  of  land  for  tiie 
purpose  of  constructing  a  roadway, 
that  it  would  make,  when  it 
changed  its  passenger  station,  a 
suitable  entrance  way  into  its  sta- 
tion grounds  and  continue  the  road- 
way eastward.  This  tlie  railroad 
did,  but  very  shortly  thereafter  the 
roadway  and  entrance  were  discon- 
tinued.   It  was  held  that  defendant 
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did  not  bind  itself  to  maintain  a 
permanent  entrance  and  road,  and, 
having  maintained  the  same  until 
the  city  had  changed  the  grade,  it 
was  not  liable  for  breach  of  its 
covenant. 

In  Union  Stockyards  Co.  v.  Nash- 
ville Packing  Co.  72  C.  C.  A.  195, 
140  Fed.  701,  the  plaintiff  conveyed 
land  to  the  defendant  npon  a  con- 
tract by  which  the  defendant  agreed 
to  build  and  maintain  a  packing 
house  of  specified  capacity,  liie  con* 
tract  providing  no  time  during 
which  the  agreement  should  en- 
dure, the  deed  reciting  that  it  was 
made  "upon  condition  of  the  due 
performance  of  the  contract  by  the 
grantee."  The  packing  house  was 
bnilt,  but  its  operation  subsequentiy 
abuidoned. 

''Another  future  of  the  transac- 
tion which  seems  to  us  of  much  sig- 
nificance is  that  no  time  was  fixed 
during  which  the  obligation  to  main* 
tain  and  operate  the  packing  house 
should  endure.  It  seema  to  be  hard- 
ly reasonable  to  suppose  that  the 
parties  could  have  understood  that 


18k  Pac,  Sit.) 

this  covenant  should  continue  to 
operate  perpetually.  Indeed,  one 
can  hardly  withstand  the  convjction 
that  the  covenant  was  expected  by 
the  parties  to  have  some  limitation 
in  respect  of  time,  and,  if  so,  it 
might  be  a  question  whether  any 
other  limitation  is  more  natural  or 
probable  than  that  it  should  abide 
such  contingencies  of  the  business 
as  could  not,  in  the  natural  course 
of  things,  be  avoided,  as,  for  in- 
stance, could  not,  with  prudent 
management,  be  carried  on  without 
loss.  Of  course,  we  are  not  now 
undertaking  to  lay  down  a  particu- 
lar definition  of  the  contingencies 
which  might  terminate  the  obliga^ 
tion." 

These  cases  would  seem  to  be 
squarely  in  point  on  the  question 
before  us,  and  to  determine  it  in  re- 
spondent's favor.  This  being  true, 
the  demurrer  was  properly  sus- 
tained. 

and 


Fullerton,    Tolman, 
Mitchell,  JJ.,  concur. 

Holeomb,  Ch.  J.,  dissents. 
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the  maintenance  of  a  railroad  or  its 
appurteuMices. 

JJ.  Period  construed  ae  terminable   by 
railroad  company, 

o.  JBvIe  stated. 

The  majority  of  jurisdictions  seem 
to  hold  that,  in  the  absence  of  a  speci- 
fied term  of  years  or  of  express  and 
suitable  words  showing  an  intention 
that  performance  shall  be  perpetual,  a 
covenant  or  condition  subsequent  for 
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the  maintenance  of  a  railroad  or  its 
appurtenances  is  sufficiently  complied 
with  by  a  performance  covering  a  term 
of  years,  varying  in  the  cases  which 
have  80  held  from  five  to  sirty  years. 

United  States.— Texas  &  P.  B.  Co.  v. 
Marshall  (1889)  186  U.  S.  893,  84  L. 
ed.  385,  10  Sup.  CL  Rep.  846;  Jones  v. 
Newport  News  &  M.  Valley  Co.  (1895) 
13  C.  C.  A.  95,  81  U.  S.  App.  92,  65 
Fed.  736;  Texas  &  P.  R.  Co.  v.  Scott 
(1896)  37  L.R.A.  94,  23  G.  C.  A.  424, 
41  U.  S.  App.  624,  77  Fed.  726,  s.  c.  on 
subsequent  appeal  (1899)  36  C.  C.  A. 
282,  94  Fed.  340;  Lucas  v.  New  York, 
N.  H.  &  H.  R.  Ck>.  (1904)  64  C.  C.  A. 
638,  180  Fed.  436;  Bryan  v.  Louisville 
&  N.  R.  Co.  (1917)  157  C.  C.  A.  98,  244 
Fed.  650,  writ  of  error  dismissed  in 
(1918)  246  U.  S.  651,  62  L.  ed.  921,  38 
Sup.  Ct  Rep.  334. 

Arkansas.— Little  Rock  &  Ft.  S.  R. 
Co.  V.  Bimie  (1894)  59  Ark.  66,  26  S. 
W.  528. 

Indiana. — Jeffersonville,  M.  &  L  R. 
Co.  V.  Barbour  (1883)  89  Ind.  375, 
distinguishing  Indianapolis,  P.  &  C.  R. 
Co.  V.  Hood  (1879)  66  Ind.  580. 

Maryland.— Maryland  &  P.  R.  Co.  v. 
Silver  (1909)  110  Md.  510,  73  Atl.  297; 
Whalen  v.  Baltimore  &  O.  R.  Co. 
(1910)  112 'Md.  187,  76  Atl.  166. 

Tennessee. — Oldham  v.  Southern  R. 
Co.  (1912)  2  Tenn.  C.  C.  A.  644. 

Washington. — See  the  reported  case 

(SCHELLEB  V.  TACOMA  R.  &  POWER  CO. 

ante,  810) . 

Canada. — Jessup  v.  Grand  Trunk  R. 
Co.  (1881)  7  Ont  App.  Rep.  128;  Not- 
tawasga  Twp.  v.  Hamilton  &  N.  W.  R. 
Co.  (1888)  16  Ont.  App.  Rep.  52.  Com- 
pare Clouse  V.  Canada  Southern  R.  Co. 
(1883)  4  Ont.  Rep.  28. 

b.  Application  of  rule, 

1,  Location  and  maintenance  of  depot. 

In  Lucas  v.  New  York,  N.  H.  ft  H. 
R.  Co.  (1904)  64  C.  C.  A.  638,  130  Fed. 
438,  an  action  to  recover  damages  for 
an  alleged  breach  of  contract,  it  ap- 
peared that  the  plaintiff,  being  the 
owner  of  a  strip  of  land  adjacent  to 
the  land  of  the  defendant,  entered  into 
a  contract  with  the  latter,  dedicating 
the  land  for  the  purposes  of  a  rail- 
road depot,  in  consideration  that  the 
railroad  company  would  "maintain 
suitable  entrance  way  to  its  station 


grounds."  The  defendant,  in  accord- 
ance with  this  condition,  maintained 
the  required  entrance  way  for  a  period 
of  seven  years,  when,  on  the  changing 
of  the  grade  of  a  village  street  from 
which  the  driveway  entered,  the  com- 
pany abandoned  the  entrance  and 
opened  a  new  one.  The  court  held 
that  the  condition  in  the  contract 
could  not  be  construed  to  require  a 
performance  forever,  but  that  a  com- 
pliance with  its  terms  for  a  period  of 
seven  years  was  a  sufficient  perform- 
ance within  the  intent  of  the  agree- 
ment. 

In  Little  Rock  &  Ft.  S.  R.  Co.  v.  Bir- 
nie  (1894)  59  Ark.  66,  26  S.  W.  528, 
the  court  held  that  it  was  a  question 
for  the  jury  whether  the  maintenance 
by  the  defendant  railway  company  of 
a  depot  for  a  period  of  eleven  years 
was  a  sufficient  compliance  with  an 
agreement  contained  in  a  grant  of  cer- 
tain lots,  whereby,  in  consideration  of 
the  deeding  to  it  of  land,  the  railroad 
company  covenanted  to  erect  and 
maintain  thereon  a  depot.  The  court 
said:  ''Eleven  years,  falling  within 
this  era  of  the  city's  growth,  would 
seem  to  be  a  sufficient  period  in  which 
to  obtain  all  the  benefits  constituting 
the  inducement  to  the  plaintiffs'  dona- 
tion. It  was  a  period  during  which  the 
business  of  the  city  moved  away  from 
the  vicinity  of  lots  1  and  2,  and  if  there 
was  anything  peculiar  in  the  situation 
of  that  property,  making  a  longer  time 
necessary  to  the  enjoyment  of  all  the 
advantages  or  benefits  conteniplated 
by  the  condition  of  the  grant,  as  con- 
strued by  the  court,  it  was  incumbent 
upon  the  plaintiffs  to  show  it" 

Where  it  appeared  that  a  railroad 
company,  in  accordance  with  a  con- 
tract with  an  owner  of  land,  main- 
tained a  depot  for  a  period  of  thirty- 
six  years,  in  consideration  of  a  right 
of  way  granted  to  it,  the  court  held, 
conceding  that  the  contract  was  valid, 
that  the  plaintiff  could  not  recover  for 
a  subsequent  removal  of  the  depot, 
saying:  "It  cannot  be  true  that  an 
agreement  on  the  part  of  a  railway 
company  to  establish  a  station  at  a 
particular  point  is  an  agreement  to 
keep  it  there  forever.  It  must  be  that 
such  an  agreement  is  made  subject  to 
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the  general  exigencies  of  business,  the 
public  interests,  and  to  the  change, 
modification,  and  growth  of  transpor- 
tation routes,  as  these  may  affect  the 
requirements  of  the  railway  com- 
pany's business.  The  contract  having 
this  limitation,  we  think  that  the  es- 
tablishment of  a  railway  station,  and 
its  maintenance  to  the  full  extent  ex- 
pected or  claimed  for  thirty-six  years, 
is,  under  all  the  circumstances,  a  sub- 
stantial and  sufficient  compliance  with 
the  terms  of  the  contract  relied  on 
here.''  Texas  ft  P.  R.  Co.  v.  Scott 
(1896)  87  L.R.A.  94,  23  C.  G.  A.  424,  41 
U.  S.  App.  624, 77  Fed.  726,  s.  c.  on  sub^ 
sequent  appeal  (1899)  36  G.  C.  A.  282, 
94  Fed.  840. 

In  Jeffersonville,  M.  ft  I.  R.  Co.  ▼. 
Barbour  (1883)  89  Ind.  876,  wherein 
it  appeared  that  a  deed  conveying  land 
for  railroad  purposes  contained  a  con- 
dition subsequent  to  the  effect  that 
the  land  was  to  be  used  for  depot  pur- 
poses, and  in  case  of  a  failure  so  to 
use  it  the  ground  would  revert  to  the 
grantors,  the  court  held  that  the  erec* 
tion  and  maintenance  of  a  depot  on 
the  land  for  a  period  of  thirty  years 
was  a  substantial  compliance  with  the 
terms  of  the  deed,  in  the  absence  of 
words  suitable  to  express  an  intention 
that  the  lot  should  be  occupied  by  the 
railroad  for  all  time; 

But  in  Indianapolis,  P.  ft  C.  R.  Co. 
▼.  Hood  (1879)  66  Ind.  680,  where  it 
appeared  that,  by  the  express  terms 
of  a  deed  conveying  land  to  a  railroad 
company,  the  latter  took  the  lands  con* 
veyed  subject  to  a  condition  subse* 
quent  that  it  would  "permanently"  lo- 
cate thereon  a  depot,  the  court  held 
that  the  removal  of  the  depot,  after  it 
had  been  maintained  on  the  land  for 
a  period  of  eighteen  years,  was  a 
breach  of  the  condition.  That  case 
was  distinguished  by  the  court  in  Jef- 
fersonville, M.  &  I.  R.  Co.  V.  Barbour 
(Ind.)  supra. 

In  Maryland  &  P.  R.  Co.  v.  Silver 
(1909)  110  Md.  610,  73  Atl.  297,  it  ap- 
peared that  a  deed  of  land  conveyed 
to  a  railroad  company  contained  the 
following  conditions:  "The  said  rail- 
road company  shall  at  once  make  and 
maintain  on  said  land  herein  conveyed 
41  passenger  and  freight  station,  where 


all  local  trains  shall  stop  when  flagged 
by  those  properly  in  charge  thereof^ 
the  passenger  trains  to  receive  and  de- 
liver passengers  and  the  freight  trains 
to  receive  and  deliver  freight."  The 
court  held  that  the  covenant  was  fair- 
ly complied  with  by  the  erection  and 
maintenance  of  the  station  for  a  period 
of  years,  and  until  the  exigencies  of 
the  business,  the  convenience  of  the 
public,  and  the  welfare  of  the  railroad 
demanded  its  removal,  saying:  "The 
reason  for  the  rule  being  that,  as  the 
number  and  location  of  a  railroad's 
depots  and  public  stations  must  de- 
pend upon  the  conditions  of  popula- 
tion and  amount  of  business  at  the  dif- 
ferent places  along  its  line,  and  as 
changes  take  place  in  these  conditions 
from  time  to  time,  the  determination 
of  such  questions  is  appropriately 
committed  to  the  directors  or  mana- 
gers of  the  railroad  company." 

In  Oldham  v.  Southern  R.  Co.  (1912)  2 
Tenn.  C.  C.  A.  644,  wherein  it  appeared 
that  a  condition  in  a  deed  conveying 
lands  to  a  railroad  company  provided 
for  the  maintenance  thereon  of  a  de- 
pot, the  court  held  that  the  terms  of 
the  condition  could  not  be  so  construed 
as  to  require  a  perpetual  maintenance 
of  the  station,  but  where  it  appeared 
that  the  depot  was  maintained  as  re- 
quired for  a  period  of  years,  and  then 
removed  to  a  near-by  location,  it  was 
held  to  be  a  substantial  performance 
of  the  agreement. 

In  Jessup  V.  Grand  Trunk  R.  Co. 
(1882)  7  Ont.  App.  Rep.  128,  reversing 
28  Grant,  Ch.  (U.  C.)  583,  wherein  it 
appeared  that  the  plaintiff  agreed  to 
convey  certain  lands  in  consideration 
of  the  maintenance  thereon  of  a  rail- 
road station,  and  pursuant  to  this 
agreement  the  defendant  erected  and 
maintained  a  depot  on  the  land  for  a 
period  of  ten  years,  the  court  held 
that  the  performance  for  ten  years,  in 
the  absence  of  express  words  in  the 
covenant  requiring  perpetual  main- 
tenance of  the  station,  was  a  sufficient 
compliance  with  the  terms  of  the 
agreement. 

And  in  Nottawasga  Twp.  v.  Hamil- 
ton &  N.  W.  B.  Co.  (1888)  16  Ont  App. 
Rep.  52,  wherein  it  appeared  that  in 
consideration  of  a  money  bonus  the  de- 
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fendant  railroad  company  agreed  to 
establish  and  maintain  certain  depots 
at  particular  locations  in  the  plain- 
tiff township,  and  pursuant  to  this 
agreement  the  depots  were  erected 
and  maintained  for  a  period  of  seven 
years,  at  the  end  of  which  time,  the 
company  changed  its  mode  of  main- 
taining the  stations,  shortening  the 
hours  for  the  transaction  of  business 
therein,  the  court  held,  in  an  action 
to  compel  specific;  performance,  that 
the  company,  by  a  performance  for  a 
period  of  seven  years,  had  substan- 
tially complied  with  the  terms  of  the 
condition,  and  that  the  word  "estab- 
lish" therein  could  not  be  construed  to 
mean  the  continuance  of  the  stations 
forever. 

Compare  Clouse  v.  Canada  Southern 
R.  Co.  (1888)  4  Ont  Rep.  28,  wherein 
the  court  held  that,  while  a  perform- 
ance for  a  term  of  years  is  a  sufficient 
compliance  with  a  condition  in  a  grant 
of  lands  to  a  railroad  to  maintain  a 
depot  thereon,  the  rule  was  otherwise 
where  the  condition  in  a  grant  of  lands 
to  a  railroad  required  the  erection  and 
maintenance  of  farm  crossings,  for, 
under  the  statute  (Can.  Consol.  Stat, 
chap.  66,  §  18),  farm  crossings  when 
once  made  must  be  maintained  by  the 
railroad  company,  independently  of 
the  contract;  distinguishing  Jessup  v. 
Grand  Trunk  R.  Co.  (Ont.)  supra. 

S.  Location  and  maintenance  of  shop  or 

office. 

In  the  leading  case  of  Texas  &  P. 
R.  Co.  V.  Marshall  (1889)  186  U.  S. 
393,  84  L.  ed.  386, 10  Sup.  Ct.  Rep.  846, 
it  appeared  that  the  plaintiff  city  en- 
tered into  a  contract  with  the  defend- 
ant railroad  corporation,  whereby,  in 
consideration  of  a  donation,  the  latter 
agreed  to  "permanently"  locate  and 
construct  at  said  city  its  main  ma- 
chine shops  and  car  works.  In  accord- 
ance with  this  agreement,  the  railroad 
company  did  erect  and  maintain  its 
shops  and  offices  in  the  city  for  a  pe- 
riod of  eight  years,  when  it  removed 
various  parts  of  its  shops  and  offices 
to  another  place.  The  court  held  that 
the  defendant  had  substantially  com- 
plied with  the  terms  of  the  contract 
by  maintaining  the  required  shops  in 
the  city  for  a  period  of  eight  years. 


and  until  the  interests  of  the  railroad 
company  and  the  public  demanded 
their  removal  to  another  place;  that 
the  word  permanent,  as  used,  did  not 
mean  forever,  or  lasting  forever. 

3,  Location  and  maintenanoe  of  right  of 

way. 

In  the  reported  case  (Scheller  v. 
Tagoma  R.  &  PowEB  Co.  ante,  810), 
the  court  holds  that  the  operation  of 
a  railroad  covering  a  period  of  twenty- 
five  years,  in  accordance  with  a  con- 
dition imposed  in  a  deed  granting  a 
right  of  way,  was  a  sufficient  and  sub- 
stantial compliance  with  the  terms  of 
the  condition,  as  the  agreement  did 
not  impose  on  the  railroad  company 
the  duty  of  maintaining  its  railroad 
forever,  or  for  a  specified  number  of 
years. 

In  Bryan  v.  Louisville  &  N.  R.  Co. 
(1917)  167  C.  C.  A.  98,  244  Fed.  650, 
writ  of  error  diamissed  in  (,1918)  246 
U.  S.  661,  62  L.  ed.  921, 88  Sup.  Ct.  R^. 
834,  wherein  it  appeared  that  in  con- 
sideration of  the  purchase  by  the 
plaintiff  of  land,  and  the  development 
thereof  ae  a  fruit  orchard,  the  defend- 
ant railroad  company  covenanted  and 
agreed  to  maintain  and  operate  its  line 
of  railroad  through  the  land,  the  court 
held  that  the  maintenance  of  the  rail- 
road line  as  agreed  for  a  period  of 
forty  years  was  a  sufficient  and  sub- 
stantial compliaaoe  with  the  terms  of 
the  covenant,  and  the  same  could  not 
be  construed  to  embrace  a  period  re- 
quiring the  maintenance  of  the  road 
forever. 

4.  Location  and  maintenance  of  spur  or 

siding. 

In  Whalen  v.  Baltimore  &  O.  R.  Ck). 
(1910)  112  Md.  187,  76  Atl.  166,  it  ap- 
peared that  the  defendant  railroad 
company  covenanted  to  construct  and 
maintain  a  "turnout  and  siding"  at  the 
plaintiff's  location  and  in  pursuance 
of  this  agreement  the  siding  and  turn- 
out were  maintained  for  a  period  of 
sixty  years,  whereupon,  because  of  the 
exigencies  of  its  business,  the  com- 
pany discontinued  the  use  of  the  sid- 
ing. The  court  held  that  as  the  cove- 
nant was  silent  as  to  the  duration  of 
the  maintenance  of  the  structures,  it 
could  not  be  held  that  the  word  **main- 
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tain''  meant  to  maintain  forever,  and 
the  performance  for  sixty  years  was 
a  substantial  and  satisfactory  com- 
pliance with  the  terms  of  the  contract, 
saying:  "In  our  opinion  such  a  cove- 
nant as  that,  when  it  contains  no  iitipu- 
lation  for  maintaining  the  structures 
or  stopping  the  trains,  either  in  per- 
petuity or  during  a  specified  period, 
should,  in  view  of  the  well-known 
scope  and  purpose  of  a  public  service 
corporation  like  a  railway  company, 
be  presumed  to  have  been  made  sub- 
ject to  the  exigencies  of  the  company's 
further  development  and  needs.  .  .  . 
When,  in  a  case  like  the  present  one, 
after  the  company  has  maintained  the 
structures  and  stopping  place  agreed 
on  for  more  than  fifty-nine  years,  it 
becomes  necessary  or  desirable  for  the 
promotion  of  better  public  service  to 
so  alter  the  location  of  its  roadbed  as 
to  no  longer  pass  the  place  mentioned 
in  the  covenant,  and  the  change  is 
made  in  good  faith,  we  think  the  previ- 
ous maintenance  of  the  structures  and 
stopping  place  should  be  regarded  as 
a  substantial  performance  of  the  cove- 
nant, and  be  held  sufiicient  to  dis- 
charge the  company  from  further  lia- 
bility thereunder." 

And  in  Jones  v.  Newport  News  &  M. 
Valley  Co.  (1895)  13  C.  C.  A.  95,  31 
U.  S.  App.  92,  65  Fed.  736,  wherein  it 
appeared  that  the  defendant  railroad 
company  agreed  to  maintain  a  spur 
line  to  the  plaintiff's  coal  tipple,  the 
latter  to  build  the  tipple  and  a  trestle 
thereto,  the  plaintiff  contended,  in  an 
action  to  recover  for  the  abandonment 
of  the  switch,  that,  nothing  having 
been  said  as  to  the  time  during  which 
it  was  to  be  maintained,  the  implica- 
tion was  that  it  was  to  be  maintained 
forever.  The  court  held  that  it  could 
not  imply,  in  a  contract  for  a  private 
switch  connection,  a  term  that  it 
should  be  perpetual,  quoting  and  fol- 
lowing the  opinion  of  the  court  in 
Texas  &  P.  R.  Co.  v.  Marshall  (1890) 
136  U.  S.  393,  34  L.  ed.  885,  10  Sup. 
€t.  Rep.  846,  supra. 

if/.  Period  oofMtnitfd  a»  not  terminable 
by  raitroad  company. 

a.  Cfenerally. 

In  a  few  jurisdictions  the  courts 
hold  that»  in  the  absence  of  a  specified 


term  of  years,  a  covenant  or  condition 
subsequent  for  the  maintenance  of  a 
railroad  imports  a  continuous  and  per- 
petual period  of  performance,  limited, 
at  the  most,  by  the  demands  of  the 
public  welfare,  or  the  exigencies  of 
the  administration  of  the  railroad.  At- 
lanta &  W.  P.  R.  Co.  V.  Camp  (1907) 
130  Ga.  1,  15  L.R.A.(N.S.)  594,  124 
Am.  St.  Rep.  151,  60  S.  E.  177,  14  Ann. 
Cas.  439;  Harper  v.  Virginian  R.  Co. 
(1915)  76  W.  Va.  788,  86  S.  E.  919, 
Ann.  Cas.  1918D,  1081;  Stevens  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  (1914)  —  Tex. 
Civ.  App.  — ,  169  S.  W.  644,  reversed 
in  (1919)  —  Tex.  — ,  212  S.  W.  639; 
Houston  &  T.  C.  R.  Co.  v.  Ennis  (1918) 
—  Tex.  Civ.  App.  — ,  201  S.  W.  256. 
See  also  Tyler  v.  St.  Louis  Southwest- 
ern R.  Co.  (1905)  —  Tex.  Civ.  App.  — , 
87  S.  W.  238. 

Thus,  in  Houston  &  T.  C.  R.  Co.  v. 
Ennis  (1918)  —  Tex.  Civ.  App.  — , 
201  S.  W.  256,  an  action  by  a  city  to 
restrain  the  removal  therefrom  by  the 
def^idant  of  its  offices,  shops,  and 
roundhouse,  it  appeared  that,  in  con- 
sideration of  certain  grants  of  land 
-  and  money  bonuses,  the  defendant 
covenanted  with  the  city  that  its  shops 
and  offices  would  be  maintained  there- 
in. This  agreement  was  observed  for 
^  a  period  of  twenty  years,  when  the  de- 
^^fendant  threatened  to  remove  its  of- 
fices,  shops,  and  roundhouse.  The 
court  held  that  the  covenant,  although 
not  stating  specifically  that  the  build- 
ings should  be  maintained  forever,  im- 
ported a  continued  contract,  and,  hav- 
ing been  observed  for  over  twenty 
years,  the  defendant  could  not  now 
terminate  it  without  some  legal  ex- 
cuse^ as,  for  example,  that  the  defend- 
ant could  not  perform  the  duties  owing 
to  tile  public  consistently  with  the 
proper  diseharge  of  the  agreement. 

In  Stevens  v.  Galveston,  H.  &  S.  A. 
R.  Go.  (1914)  —  Tex.  Civ.  App.  — ,  169 
S.  W.  644,  reversed  in  (1919)  —  Tex. 
— ,  212  S.  W.  689,  wherein  it  appeared 
that  lands  were  conveyed  subject  to 
the  condition  that  a  railroad  depot 
would  be  maintained  thereon,  and  it 
appeared  further  that  the  defendant 
company  had  erected  and  maintained 
a  depot,  pursuant  to  the  agreement, 
for  a  period  of  about  thirty  years,  and 
had  then  removed  the  depot  from  the 
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the  amount  of  a  policy  of  insurance  on  his  life,  where  the  murder  was 
committed  by  the  party  who  is  the  sole  distributee  of  such  insured  person. 
•  [See  note  an  this  question  beginning  on  page  826.] 


—  murder  of  insured  —  recovery. 

2.  The  beneficiary  in  a  policy  of  life 
insurance,  who  murders  the  insured, 
will  be  denied  the  right  to  recover 
thereon  upon  grounds  of  public  policy. 

[See  14  R.  C.  L.  1228.] 

—  right  of  murderer's  assignee. 

3.  Where  the  beneficiary  in  a  policy 
of  life  insurance  murders  the  insured, 
and  subsequently  assigns  his  interest 
in  the  policy  to  another,  such  assignee 
will  acquire  no  better  right  than  his 
assignor,  and  will  not  be  entitled  to 
recover  upon  the  policy. 

—  recovery  by  personal  representa- 
tive. 

4.  Where  the  beneficiary  in  a  life 
insurance  policy  murders  the  insured, 
the  doctrine  of  public  policy  will  ex- 
tend no  further  than  to  denying  to  such 


beneficiary  the  right  to  recover.  The 
liability  of  the  insurance  company  to 
pay  the  fund  is  not  thereby  extin- 
guished, and  ordinarily  a  recovery 
will  be  allowed  upon  such  policy  in  the 
name  of  the  personal  representative  of 
the  insured  for  the  benefit  of  his  es- 
tate. 

[See  14  R.  C.  L.  1228.] 

Descent  —  to  mnrderer  of  ancestor. 

5.  Under  our  law  prohibiting  the 
forfeiture  of  estates  upon  conviction 
of  crime,  the  estate  of  one  who  is  mur- 
dered will  pass  by  devolution  to  the 
person  designated  by  law  to  take  the 
same,  notwithstanding  such  person 
may  have  been  guilty  of  murder  in 
taking  the  life  of  the  one  from  whom 
he  inherits. 

[See  9  R.  C.  L.  47.] 


Error  to  the  Circuit  Court  for  Cabell  County  to  review  a  judgment 
reversing  a  judgment  of  the  Court  of  Common  Pleas  in  favor  of  defend- 
ant in  an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  life 
insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.       Fitzpatrick,       Campbell,      Iowa,  863,  160  N.  W.  289;  4  Cooley, 


Brown,  A  Davis,  for  plaintiff  in  error : 

Susie  Pickens,  the  beneficiary  in  the 
policy,  having  killed  her  husband,  the 
assured,  forfeits  all  rights  under  the 
policy  upon  the  life  of  her  husband. 

4  Cooley,  Briefs  on  Ins.  3153 ;  7  Cool- 
ey, Briefs  Supp.  8153 ;  Vance,  Ins.  392 ; 
FilnK>re  v.  Metropolitan  L.  Ins.  Co.  82 
Ohio  St.  208,  28  L.R.A.(N.S.)  676,  187 
Am.  St.  Rep.  778,  92  N.  E.  26 ;  Mutual 
L.  In«s.  Co.  V.  Armstrong,  117  U.  S.  591, 
29  L.  ed.  997,  6  Sup.  Ct.  Rep.  877; 
McAlister  v.  Fair,  8  L.RJL(N.S.)  726, 
note;  McDonald  v.  Mutual  L.  Ins.  Co. 
178  Iowa,  863,  160  N^.  W.  289 ;  Metro- 
politan L.  Ins.  Co.  V.  Shane,  98  Ark 
132,  136  S.  W.  836;  14  R.  C.  L.  §  409; 
Schmidt  v.  Northern  Life  Asso.  112 
Iowa,  41,  51  L.R.A.  141,  84  Am.  St. 
Rep.  323,  83  N.  W.  800;  Equitable  Life 
Assur.  Soc.  V.  Weightman,  —  Okla.  — , 
L.R.A.1917B,  1210,  160  Pac.  629. 

Since  the  beneficiary  cannot  herself 
maintain  this  suit,  neither  can  John- 
ston, the  administrator  of  Frank  Pick- 
ens, deceased,  maintain  it,  because,  as 
sole  distributee  under  the  Statute  of 
Descents,  she  would  receive  the  pro- 
ceeds of  a  judgment  in  his  favor. 

McDonald  v.  Mutual  L.  Ins.  Co.  178 


Briefs  on  Ins.  3158;  Vance,  Ins.  392; 
McAllister  v.  Fair,  72  Kan.  538,  3 
L.R.A.(N.S.)  726,  116  Am.  St.  Rep. 
233,  84  Pac.  112,  7  Ann.  Cas.  973. 

Daugherty  and  Shields,  the  as- 
signees of  the  beneficiary,  stand  in  the 
same  position  as  their  assignor,  as  to 
any  rights  under  the  policy. 

Equitable  Life  Assur.  Soc.  v. 
Weightman,  L.R.A.19176,  1210,  note; 
Schmidt  v.  Northern  Life  Asso.  112 
Iowa,  41,  61  L.RJI.  141,  84  Am.  St. 
Rep.  823,  83  N.  W.  800. 

Messrs.  Daugherty  &  Riggs  for  de- 
feridant  in  error.  • 

iUtz,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant,  for  the  consider- 
ation of  certain  premiums  to  be 
regularly  paid,  issued  a  policy  of 
insurance  by  which  it  agreed  to  pay 
to  one  Frank  Pickens  the  face  value 
of  the  policy  in  case  he  was  living 
at  the  end  of  twenty  years  from  the 
date  of  issue,  or  to  pay  to  his  bene- 
ficiary, Susie  Pickens,  his  wife,  an 
equal  sum  in  case  of  his  death  be- 
fore the  expiration  of  said  twenty 
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years.  The  premiums  were  regu- 
larly paid  until  the  time  of  Pickens's 
death.  Some  years  after  the  issu- 
ance of  the  policy  the  insured  was 
murdered  by  his  wife,  the  benefi- 
ciary therein.  She  was  convicted  of 
the  crime  and  sentenced  to  the  pen- 
itentiary for  life.  Shortly  after  the 
commission  of  the  murder  she  as- 
signed all  of  her  right  under  the 
policy  to  D.  B,  Daugherty  and  H.  W. 
Shields.  Pickans  left  no  children 
surviving  him,  and  owed  no  debts 
at  the  time  of  his  death.  The  de- 
fendant company  declined  to  pay  the 
policy,  either  to  the  beneficiary,  or 
to  her  assignees,  or  to  the  adminis- 
trator of  the  estate  of  Pickens,  and 
this  suit  was  brought  by  the  ad- 
ministrator to  recover  thereon.  The 
court  of  common  pleas  rendered  a 
judgment  in  favor  of  the  defendant, 
and  upon  a  writ  of  error  to  that 
judgment  the  circuit  court  of  Cabell 
county  reversed  the  same  and  ren- 
dered judgment  for  the  plaintiff 
for  the  amount  of  the  policy,  to  re- 
view which  this  writ  of  error  is 
prosecuted. 

That  Susie   Pickens,  the  benefi- 
ciary, has  no  right  to  recover  ui)on 

this  policy  of  insur- 
mnrSir^Sr  ancc,   cau   scarccly 

Ue*^*^.  ^     doubted.     The 

liability  of  the  com- 
pany became  fixed  by  the  death  of 
the  insured,  and  this  was  brought 
about  by  the  felonious  act  of  the 
beneficiary.  It  would  be  monstrous 
for  the  courts  to  lend  their  aid  to 
anyone  for  the  purpose  of  enriching 
himself  by  the  commission  of 
murder,  and  to  entertain  suit  on  be- 
ll^ of  the  beneficiary  to  recover 
upon  this  policy  of  insurance  would 
be  doing  that  very  thing.  It  is 
against  the  policy  of  our  law  to  re- 
ward one  for  the  conmiission  of 
crime,  and  whenever  the  effect  of 
the  enforcement  of  a  right  which  one 
would  otherwise  have  would  be  to 
give  him  an  advantage  by  reason  of 
his  felonious  act,  the  courts  will  de- 
cline to  entertain  it.  This  is  well 
esrtablished  by  the  authorities. 
Mutual  L.  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591,  29  L.  ed.  997,  6  Sup. 


100  8.  a.  865.) 

Ct.  Rep.  877 ;  Cooley,  Briefs  on  Ins. 
8158;  14  R.  C.  L.  p.  1228,  title  In- 
surance, §  409,  and  authorities 
there  cited.  Nor  can  the  assignees 
of  the  beneficiary  stand  on  any  high- 
er ground  than  the  ^^^^^^  ^f 
beneficiary  herself,  mwdwvm 
At  the  time  she  •••*»»••• 
made  the  assignment  to  them  she 
had  nothing  to  transfer.  She  had 
voluntarily  placed  herself  in  a 
status  which  disqualified  her  to  be 
beneficiary  under  the  policy.  Conse- 
quently, the  assignment  to  Daugh- 
erty and  Shields  was  ineffectual  to 
transfer  any  interest  in  the  fund. 

This  denial  of  the  right  of  the 
beneficiary  or  her  assignees  to  re- 
cover under  such  circumstances  is 
not,  however,  based  upon  lack  of 
liability  of  the  insurer  to  pay.  The 
policy  of  insurance  is  not  avoided 
for  such  cause  by  its  express  terms, 
and  there  is  no  reason  why  such  an 
exception  should  be  read  into  it 
when  the  interest  of  other  parties 
is  affected.    This  doctrine  of  public 

policy    will     not    be    _,eeoTery  bT 

earned  •  by  the  p«r«o«»i 
courts  any  further  "•'•■•»<•«▼•• 
than  is  necessary  to  prevent  resort 
to  them  for  the  purpose  of  effecting  a 
fraudulent  purpose.  It  Is  not  for  the 
purpose  of  relieving  the  insurance 
company  from  liability,  and  if  there 
is  any  person  without  fault  who  has  • 
a  right  to  the  benefit  of  the  policy 
the  same  will  be  enforced.  In  other 
words,  there  is  no  condition  in  the 
policy  avoiding  it  in  case  of  the 
murder  of  the  insured,  and  the  lia- 
bility of  the  company  is  just  the 
same  where  death  is  the  result  of 
murder  as  where  it  is  produced  by 
any  other  cause.  The  only  differ- 
ence is  that  in  case  the  murderer  is 
the  beneficiary  named  in  the  policy 
he  is  denied  recovery,  not  because 
the  company  is  not  liable,  but  be- 
cause he  has  placed  himself  in  such 
a  position  that  he  cannot  invoke  the 
aid  of  the  courts.  But  does  the  fact 
that  the  beneficiary  named  in  the 
policy  cannot  recover  discharge  the 
company  from  liability  in  all  cases  ? 
It  is  very  generally  held  that,  where 
the  specific  beneficiaiy  named  in  a 
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policy  of  life  insurance  dies,  the 
policy  of  insurance  nevertheless  re- 
mains in  force,  and  recovery  may  be 
had  thereon  by  the  personal  repre- 
sentatives of  the  insured  upon  his 
death  for  the  benefit  of  his  estate. 
What  is  the  effect  when  the  bene- 
ficiaiy,  by  some  act  of  his,  puts  him- 
self in  a  position  where  he  cannot 
invoke  the  aid  of  the  courts  to  en- 
force his  claim?  He  forfeits  his 
right  to  claim  the  money  to  which 
he  would  otherwise  be  entitled.  The 
rule  of  public  policy,  as  before  stat- 
ed, will  not  be  extended  further 
than  is  necessary  to  prevent  a  felon 
from  reaping  benefit  from  his 
crime,  and  it  may  be  said  that  when 
by  this  rule  the  murderer,  who  is 
the  beneficiary,  is  deprived  of  his 
right  to  recover,  the  doctrine  is  ex- 
tended as  far  as  is  warranted.  This 
would  leave  in  the  hands  of  the  in- 
surer a  fund  or  estate  created  by 
the  insured.  The  insurance  com- 
pany is  not  entitled  to  it,  and  the 
party  that  the  insured  desired  to 
have  it  cannot  take  it.  He  forfeited 
his  right  to  it.  What,  then,  is  the 
result?  Naturally,  it  becomes  the 
property  of  the  estate  of  the  in- 
sured, very  much  in  the  same  way 
as  an  estate  which  is  left  by  will  to 
a  particular  devisee  or  legatee 
passes  by  Laws  of  Descents  and 
Distributions  upon  the  failure  of 
such  legatee,  and  it  has  been  held 
that,  where  a  legatee  in  a  will 
murders  the  testator,  the,  legacy 
provided  for  him  in  the  will  will 
pass  to  the  heirs  of  the  testator  un- 
der the  Statutes  of  Descents  and 
Distributions.  Riggs  v.  Palmer, 
115  N.  Y.  506,  5  L.R.A.  340, 12  Am. 
St.  Rep.  819,  22  N.  E.  188.  And  it 
is  likewise  very  uniformly  held,  and 
it  occurs  to  us  upon  sound  reason, 
that,  where  the  beneficiary  in  a 
policy  of  life  insurance  is  denied  the 
right  of  recovery  upon  grounds  of 
public  policy,  a  trust  results  in  favor 
of  the  estate  of  the  insured,  and 
ordinarily  the  personal  representa- 
tive of  the  insured  can  maintain  a 
suit  to  recover  the  fund  for  the  ben- 
efit of  that  estate.  Schmidt  v. 
Northern  Life  Asso.  112  Iowa,  41, 


51  L.R.A.  141,  84  Am.  St  Rep.  323, 
83  N.  W.  800;  Cleaver  v.  Mutual 
Reserve  Fund  Life  Asso.  [1892]  1 
Q.  B.  147,  66  L.  T.  N.  S.  220,  40 
Week.  Rep.  230,  56  J.  P.  180,  61  L. 
J.  Q.  B.  N.  S.  128 ;  New  York  L.  Ins. 
Co.  V.  Davis,  96  Va.  737,  44  L.R.A. 
305,  32  S.  E.  475;  Supreme  Lodge, 
E.  L.  H.  V.  Menkhausen,  209  111. 
277,  65  L.R.A.  508,  101  Am.  St. 
Rep.  239,  70  N.  E.  567;  Sharpless 
V.  Grand  Lodge,  A..0.  U.  W.  135 
Minn.  35,  L.R.A.1917B,  670,  169  N. 
W.  1086;  McDonald  v.  Mutual  L. 
Ins.  Co.  178  Iowa,  863,  160  N.  W. 
289;  Equitable  Life  Assur.  Soc.  v. 
Weightman,  L.R.A.1917B,  1210,  — 
Okla.  — ,  160  Pac.  629. 

In  this  case,  however,  the  defend- 
ant insists  that  the  personal  repre- 
sentative should  not  be  allowed  to 
recover,  for  the  reason  that  such  re- 
covery would  be  for  the  benefit  of 
the  murderess.  The  insured  had  no 
children,  and  his  widow,  under  the 
Law  of  Descents  and  Distributions, 
is  the  sole  distributee  of  his  person- 
al estate.  The  fact  that  the  courts 
will  not,  on  grounds  of  public 
policy,   permit   her  D«i«e«t-to 

to   bring  suit  to  re-    mnrderer  of 

cover  this  fund,  •»•«•*•'• 
does  not  bar  her  from  taking  the 
estate  of  her  deceased  husband. 
Under  our  law  there  is  no  longer 
corruption  of  blood  or  forfeiture  of 
estates  upon  conviction  of  crime, 
and  there  is  no  exception  in  our 
Statutes  of  Descents  and  Distribu- 
tions precluding  one  from  inherit- 
ing in  a  case  like  this.  The  laws 
governing  the  devolution  of  prop- 
erty are  an  expression  of  the  public 
policy  of  the  state,  contained  in  its 
Constitution  and  legislative  acts, 
and  the  courts  are  not  justified  in 
attaching  to  these  acts  exceptions  or 
limitations  which  have  not  been 
placed  thereon  by  the  lawmaking 
bodies.  It  therefore  follows  that  if 
the  personal  representative  of  the 
insured  in  this  case  is  permitted  to 
recover  this  fund,  the  beneficiary 
will  accomplish  by  indirection  that 
which  she  could  not  do  directly. 
That  the  property  of  one  who  has 
been    murdered  will  devolve  upon 


JOHNSTON  V.  METROPOLITAN  L.  INS.  CO. 


827 


the  murderer,  where  such  is  the 
course  of  distribution  provided  by 
law,  seems  to  be  well  settled  in  most 
of  the  American  states.  McAlister 
V.  Fair,  3  L.R-A.(.N.S.)  726,  and 
note  (72  Kan.  533, 115  Am.  St.  Rep. 
233,  84  Pac.  112,  7  Ann.  Cas.  973) ; 
Shellenberger  v.  Ransom,  25  L.R.A. 
664,  and  note  (41  Neb.  631,  59  N. 
W.  935) ;  Kuhn  v.  Kuhn,  125  Iowa, 
449, 101  N.  W.  151,  2  Ann.  Cas.  657 ; 
Carpenter's  Appeal,  170  Pa.  203,  29 
L.R.A.  145,  50  Am.  St.  Rep.  765,  32 
Atl.  637;  Owens  v.  Owens,  100  N. 
C.  240,  6  S.  E.  794;  EUerson  v. 
Westcott,  148  N.  Y.  149,  42  N.  E. 
540;  Deem  v.  Millikin,  6  Ohio  C.  C. 
357,  3  Ohio  C.  D.  491,  affirmed  on 
appeal  in  53  Ohio  St.  668,  44  N.  E. 
1134. 

Will  the  courts,  then,  allow  them- 
selves to  be  used  for  the  purpose  of 
bringing  into  existence  an  estate 
which  will,  by  operation  of  law,  de- 
volve on  one  who,  because  of  his 
conduct,  is  not  entitled  to  it?  The 
administrator  has  no  interest  in  the 
subject-matter.  It  is  agreed  here 
that  the  insured  left  no  debts,  and  it 
follows  that  every  dollar  of  the  fund 
recovered  by  the  administrator  in 
his  representative  capacity  must  go 
to  the  murderess.  The  suit  is 
simply  in  his  name  for  the  benefit 
of  the  one  who  feloniously  caused 
the  insured's  death.  The  case  of 
McDonald  v.  Mutual  L.  Ins.  Co.  178 
Iowa,  863,  160  N.  W.  289,  is  very 
much  like  this  case  in  its  facts.  In 
that  case  the  administrator  of  the 
insured  brought  the  suit  to  recover 
on  the  policy  of  insurance.  It  ap- 
peared that  the  sole  distributees  of 
the  insured's  estate  were  her  father 
and  mother,  and  that  they  had  as- 
sisted in  a  criminal  operation  which 
produced  her  death.  The  court  held 
that  the  administrator,  if  such  facts 
were  shown,  would  not  be  entitled 
to  recover,  for  it  would  be  for  the 
benefit  of  those  who  are,  by  the  pub- 
lic policy  of  the  law,  denied  such 
right.  The  theory  relied  upon  to 
defeat  recovery  is  substantially  the 
same  as  that  asserted  in  the  cases  of 
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Dickinson  v.  Stuart  Colliery  Co.  71 
W.  Va.  325,  43  L.R.A.  (N.S.)  335, 
76  S.  E.  654,  and  Swope  v.  Keystone 
Coal  &  Coke  Co.  78  W.  Va.  517, 
L.R.A.1917A,  1128,  89  S.  E.  284.  In 
these  cases  the  basis  of  recovery  was 
the  wrongful  employment  of  plain- 
tiffs' decedents,  they  being  of  an  age 
which  made  their  employment  in 
mines  a  violation  of  the  law.  The 
liability  of  the  defendant  was  sus- 
tained by  the  court  in  each  case,  but 
recovery  was  denied  to  the  admin- 
istrator, not  because  the  defendant 
was  not  liable,  but  for  the  sole  rea- 
son that  the  father,  who  in  each  case 
would  have  been  sole  distributee  of 
any  recovery,  procured  the  employ- 
ment of  the  minor.  His  act  in 
securing  his  minor  child  to  be  em- 
ployed in  violation  of  law  created  a 
situation  which  rendered  necessary 
the  denial  of  a  recovery,  because  the 
party  who  would  receive  it  had  for- 
feited his  right  thereto.  There  was 
no  fault  on  the  part  of  the  one 
killed,  and  recovery  would  have  been 
allowed,  but  for  the  fact  that  the 
person  who  would  take  the  fund  as 
sole  distributee  had  united  with  the 
defendant  in  the  commission  of  the 
wrongful  act,  and  the  court  denied 
him  the  right  to  take  advantage  of 
his  own  wrong. 

The  principle  invoked  here  is  the 
same  as  the  principle  involved  there. 
In  some  of  the  cases  we  have  above 
cited,  permitting  a  recovery  by  the 
administrator  of  the  insured  where 
the  beneficiary  had  caused  the 
death,  it  was  suggested  that  part  of 
the  fund  might  go  to  the  beneficiary 
under  the  Law  of  Descents  and  Dis- 
tributions, but  that  was  held  not  to 
defeat  recovery.  That  may  be  true 
where  only  part  of  the  fund  goes  to 
the  guilty  party.  It  may  be  that  the 
courts  would  not  allow  the  innocent 
to  be  deprived  of  the  property  to 
whidi  they  are  entitled,  for  the  sole 
reason  that  to  enforce  their  rights 
would  also  confer  a  benefit  upon  a 
guilty  party.  However,  that  ques- 
tion does  not  arise  here,  and  we 
express  no  opinion  thereon.   We  are 
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of  opinion,  however,  that  where  the 
guilty  party  would  take  the  whole 
i..»...»..^  of  the  recovery  in 

murderer   a*  CaSe  One  IS  allOWeCly 

«ole    dUtrlbuf  e.    jj^^     p^jj^     ^f     ^^^ 

law  as  effectually  denies  recovery  as 
it  would  were  the  suit  brought  in 


the  name  of  the  guilty  party  him- 
self. 

It  follows  from  what  we  have 
said  that  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed,  and  the 
judgment  of  the  Court  of  Conmion 
Pleas  afibmed. 


ANNOTATION. 

Right  of  eiceciitor  or  adminbtrator  of  iuured's  estate  to  recover  proceeds  <^ 
policy  whtf e  tfie  beneficiary's  criminal  act  caused,  or  contributed  to,  in- 
sured's death. 


I.  General  rule,  828. 
II.  Rule  where  beneficiary  is  sole  heir, 

880. 
III.  By-laws  or  policy  provisions  covering 
contingency,  8Slr 

1,  General  rule. 

Subject  to  the  limitations  stated  in 
the  following  subdivisions,  it  is  gen- 
erally held  in  cases  involving  both 
ordinary  policies  and  benefit  certifi- 
cates, that,  although  the  beneficiary's 
right  to  recover  under  the  insurance 
contract  is  forfeited  by  reason  of  the 
felonious  killing  of  the  insured  by  the 
beneficiary,  the  insurer  is  not  thereby 
relieved  of  liability,  but  is  liable  to 
pay  the  proceeds  of  the  contract  to 
the  insured's  estate. 

Illinois.— Supreme  Lodge,  K.  L.  H. 
v.  Menkhausen  (1904)  209  111.  277,  65 
L.R.A.  608,  101  Am.  St.  Hep.  239,  70 
N.  E.  667. 

Iowa. — Schmidt  v.  Northern  Life 
Asso.  (1900)  112  Iowa,  41,  61  L.R.A. 
141,  84  Am.  St  Rep*  328,  83  N.  W. 
800. 

Minnesota*  —  Sharpless  v.  Grand 
Lodge,  A.  0.  U.  W.  (1916)  135  Minn. 
35,  L.R.A.1917B,  670,  159  N.  W.  1086. 

North  Carolina. — Anderson  v.  Life 
Ins.  Co.  (1910)  152  N.  C.  1,  67  S.  E, 

58. 

Oklahoma. — Equitable  Life  Assur. 
Soc.  v.  Weightman  (1916)  ~  Okla.  ~, 
L.R.Aa917B,  210,  160  Pac.  629. 

Texas.  —  Murchison  v.  Murchison 
(1918)  —  Tex.  Civ.  App.  — ,  203  S.  W, 
423. 

Virginia. — New  York  L.  Ins.  Co.  v. 
Davis  (1899)  96  Va,  737,  44  L.R.A.  305, 
32  S.  E.  475. 

West  Virginia.— Johnston  v.  Metro- 


politan L.  Ins.  Co.  (reported  here- 
with) ante,  823. 

England. — Cleaver  v.  Mutual  Re- 
serve Fund  Life  Asso.  [1892]  1  Q.  B. 
147,  61  L.  J.  Q.  B.  N.  S.  128,  66  L.  T. 
N.  S.  220,  40  Week.  Rep.  230,  66  J.  P. 
180. 

Canada. — Standard  Life  Assur.  Co. 
V.  Trudeau  (1900)  Rap.  Jud.  Quebec 
9  B.  R.  499. 

In  Supreme  Lodge,  K.  L.  H.  v.  Menk- 
hausen (IlL)  supra,  an  action  by  the 
children  of  insured  as  his  heirs,  it 
was  held  that  public  policy  did  not 
forbid  a  recovery  against  a  benefit  as- 
sociation by  the  heirs  of  the  insured, 
who  was  murdered  by  her  husband, 
the  beneficiary.  The  court  said :  'The 
beneficiary  named  in  a  benefit  certifi- 
cate, who  feloniously  takes  the  life  of 
the  insured,  cannot  recover  from  the 
fraternal  beneficiary  society,  and  it  is 
now  urged  that  public  policy  also  re- 
quires us  to  hold  that  in  such  a  case 
there  can  be  no  recovery  by  any  person 
whomsoever  against  such  a  society,  and 
that  under  such  circumstances  not  only 
is  the  certificate  void,  but  the  obligation 
of  ttie  society  to  pay  to  anyone  whom- 
soever is  canceled  and  rendered  abso- 
lutely inoperative.  The  cases  relied 
upon  by  appellant  are  of  two  classes: 
First,  where  the  insured  was  murdered 
by  the  beneficiary,  and  suit  was 
brought  by  the  criminal,  or  someone 
claiming  through  him;  and,  second^ 
where  the  insured  was  executed  in 
pursuance  of  the  sentence  of  a  court 
of  competent  jurisdiction,  for  a  crime 
committed  by  him  or  her.  Neither 
class  of  cases  is  in  point  here.  The 
only  reason  in  favor  of  appellant's 
contention  that  seems  to  us  of  weight 
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is  found  in  the  fact  that  the  bene- 
ficiary might  be  incited  to  commit  mur- 
der by  the  fact  that,  if  unable  to  col- 
lect the  benefit  himself,  it  would  be 
payable  to  some  other  person  or  per- 
sons in  whose  welfare  he  was  inter- 
ested.  Human  experience  teaches  that 
those  willing  to  commit  murder  and 
assume  the  risk  of  punishment  for 
the  benefit  of  others  are  so  few  in 
number  that  consideration  thereof  be- 
comes well-nigh  inconsequential..  But 
even  were  it  otherwise,  if  the  rule 
suggested  by   appellant  were  estab- 
lished, it  is  perceived  that  the  society 
would  then  profit  by  the  murder,  and 
incentive  be  created  for  the  destruc- 
tion of  the  life  of  the  insured  that  the 
interest  of  the  insurer  might  be  ad- 
vanced.   The  contract  between  the  so- 
ciety and  the  insured  contained  no 
provision  absolving  the  society  from 
liability  in  the  event  that  she  was 
murdered  by  the  beneficiary,  and  pub- 
lic policy  does  not  require  us  to  read 
such  a  condition  into  the  agreement 
If  it  did|  it  would  also  require  us  to 
hold  that  the  beneficiary  could  not  re- 
cover on  the  policy  if  the  insured  was 
mm'dered  by  another,  acting  independ- 
ently of  and  against  the  desire  of  the 
beneficiary,  because  it  is  within  the 
realm  of  possibility  that  such  o^her, 
without  the  connivance  or  knowledge 
of  the  beneficiary,  might'  commit  the 
crime  solely  for  the  purpose  of  en- 
riching the  latter.    If  societies  of  the 
character  of  appellant  desire  to  be  pro- 
tected from  such  contingency,  that  ob- 
ject must  be  accomplished  by  a  con- 
dition to  that  effect  written  into  their 
contracts,  failing  which  the  law  will 
not     absolve    them     from    liability. 
Cleaver  v«  Mutual  Reserve  Fund  Life 
Asso.  (Eng«)  and  Schmidt  v.  Northern 
Life  Asso.  (Iowa)  supra.    In  the  ab- 
sence of  a  contract  to  that  effect,  pub- 
lic policy  will  not  permit  the  society 
to  appropriate  unto   itself  the  fund 
^hich  it  has  agreed  to  pay,  merely  be- 
cause the  life  of  the  insured  has  been 
unlawfully  taken." 

It  was  argued  .in  the  Menkhausen 
Case  (111.)  supra,  that  the  certificate 
was  payable  to  the  husband  alone  as 
beneficiary,  and  that  no  recovery  could 
be  had  thereon  except  by  him,  or  those 


claiming  through  him,  and  that,  as  he 
could  not  recover  on  the  certificate,  no 
one  could.  The  court,  however,  re- 
fused to  sustain  this  view  and,  as 
above  stated,  held  that  the  insurer  was 
not  relieved  from  liability,  but  was 
liable  to  the  insured's  heirs. 

And  in  Sharpless  v.  Grand  Lodge, 
A.  O.  U.  W.  (1916)  135  Minn.  35, 
L.R.A.1917B,  670,  159  N.  W.  1086,  an 
action  by  the  brother  and  only  heir  of 
the  insured,  except  the  latter's  wife, 
the  beneficiary,  it  was  held,  that  al- 
though by  murdering  the  insured  the 
beneficiary  under  a  benefit  certificate 
had  forfeited  the  right  to  the  proceeds 
of  thie  contract,  this  did  not  relieve  the 
insurer  from  liability  to  others;  that 
the  plaintiff,  who  would  have  taken  on 
the  death  of  the  beneficiary,  was  en- 
titled to  recover  the  benefit. 

And  in  Schmidt  v.  Northern  Life 
Asso.  (1900)  112  Iowa,  41,  51  LJt.A. 
141,  84  Am.  St.  Rep.  323,  83  N.  W.  800, 
an  action  by  administrator  of  insured, 
it  was  held  that  liability  on  a  benefit 
certificate  was  not  defeated  because 
the  beneficiarjr's  (wife's)  rights  were 
forfeited,  she  having  feloniously 
caused  the  death  of  the  insured;  but 
that  the  certificate  might  be  enforced 
by  the  latter's  administrator  for  the 
benefit  of  his  estate,  on  the  ground  of 
a  resulting  trust  in  favor  of  the  es- 
tate, by  the  forfeiture  of  the  rights 
of  the  beneficiaries  named. 

And  in  Cleaver  v.  Mutual  Reserve 
Fund  Life  Asso.  [1892]  1  Q.  B.  (Eng.) 
147,  61  L.  J.  Q.  B.  N.  S,  128,  66  L.  T. 
N.  S.  220,  40  Week.  Rep.  230,  56  J.  P. 
180,  it  was  held  that  the  executors  of 
an  insured,  holding  a  policy  payable 
to  his  wife,  might  maintain  an  action 
on  the  policy  notwithstanding  the  fact 
that  he  was  murdered  by  the  wife,  the 
view  being  taken  that  under  the 
circumstances  the  insurance  money 
formed  a  part  of  the  general  estate  of 
the  insured,  and  that,  as  between  his 
legal  representatives  and  the  insured, 
no  question  of  public  policy  arose  to 
afford  a  defense. 

In  Anderson  v.  Life  Ins.  Co.  (1910) 
152  N.  C.  1,  67  S.  E.  53,  the  personal 
representative  of  the  insured  was  held 
entitled,  as  against  the  personal  rep- 
resentative of  the  beneficiary,  to  the 
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proceeds  of  a  policy  taken  out  by  the 
insured,  who  was  murdered  by  the 
beneficiary,  who  then  committed  sui- 
cide. The  court  said:  "The  authori- 
ties are  also  to  the  effect  that,  in  cases 
like  the  present,  where  the  contract 
is  made  between  the  insured  and  the 
company  for  another's  benefit,  that  is, 
a  valid  contract  of  that  character,  a 
felony  of  the  kind  indicated  on  the 
part  of  the  beneficiary  will  not  relieve 
the  company  of  all  liability  on  the 
policy,  but  recovery  can  be  had  usual- 
ly by  the  representative  of  the  in- 
sured, and  for  the  benefit  of  the  lat- 
ter's  estate.  Vance,  Ins.  392,  393; 
Cooley,  Briefs  on  Ins.  3163;  Schmidt 
v.  Northern  Life  Asso.  (Iowa)  supra; 
Supreme  Lodge,  K.  L.  H.  v.  Menk- 
hausen  (1904)  209  111.  277,  65  L.R.A. 
508, 101  Am.  St.  Rep.  239,  70  N.  E.  567 ; 
New  York  L.  Ins.  Co.  v.  Davis  (1899) 
96  Va.  787,  44  L.R.A.  305,  32  S.  E.  475; 
Shea  v.  Massachusetts  Ben.  Asso. 
(1894)  160  Mass.  289,  39  Am.  St.  Rep. 
475,  35  N.  E.  855;  Tyler  v.  Odd  Fel- 
lows' Mat.  Relief  Asso.  (1887)  145 
Mass.  134, 13  N.  E.  360;  Cleaver  v.  Mu- 
tual Reserve  Fund  Life  Asso.  (Eng.) 
supra.  This  latter  ruling  would  very 
likely  not  obtain  in  an  ordinary  life 
policy,  where  a  valid  contract  of  insur- 
ance had  been  made  and  purported  to 
be  between  the  company  and  the  bene- 
ficiary, and  such  beneficiary  was,  and 
continued  to  be  throughout,  the  owner 
of  the  policy  and  of  all  interest  in  it. 
Such  a  position,  however,  is  not  pre* 
sented  here  in  any  aspect  of  it,  as  the 
company  recognizes  its  liability  on  the 
policy,  and  the  question  is  on  the  right 
to  the  fund  as  between  the  represent- 
ative of  the  insured  and  of  the  bene- 
ficiary. On  that  question,  and  under 
the  authorities  cited,  there  is  no  error 
in  the  ruling  of  the  court  below, 
awarding  the  fund  to  the  representa- 
tive of  the  insured,  and  the  judgment 
to  that  effect  is  affirmed." 

And  in  Welch  v.  Travelers'  Ins.  Co. 
(1919)  178  N.  Y.  Supp.  748,  where  a 
policy  was  taken  by  the  insured,  pay- 
able to  a  named  beneficiary  if  he  sur- 
vived the  insured,  "otherwise  to  the 
estate  of  the  insured,"  it  was  held  that 
the  policy  did  not  become  forfeited  by 
reason  of  the  murder  of  the  insured 


by  the  beneficiary,  but  that  it  should 
be  paid  to  the  insured's  legal  repre- 
sentative. 

And  in  Standard  Life  Assur.  Co.  v. 
Trudeau  (1900)  Rap.  Jud.  Quebec  9 
B.  R.  499,  the  evidence  was  held  to 
show  that  the  policies  sued  on  were 
entered  into  between  the  insurer  and 
the  insured,  and  not  between  the  com- 
pany and  the  insured's  wife,  the  bene- 
ficiary, and  it  was  held  that  the  in- 
surer was  not  relieved  from  liability 
by  reason  of  the  murder  of  the  insured 
by  his  wife,  but  that  the  company  was 
liable  to  the  insured's  heirs. 

In  Equitable  Life  Assur.  Soc.  v. 
Weightman  (1916)  —  Okla.  — ,  L.R.A. 
1917B,  1210,  160  Pac.  629,  the  court 
denied  that  a  husband  and  wife  owned 
a  policy  upon  their  lives,  which  pro- 
vided for  the  payment  of  a  sum  to  the 
survivor,  as  joint  tenants,  and  held 
that  there  was  a  separate  policy  on 
the  life  of  each  for  the  separate  bene- 
fit of  each,  and  where  the  wife  mur- 
dered the  husband  it  was  held  that  as 
the  contract  named  no  alternative 
payee,  in  the  absence  of  a  statute  pro- 
viding an  alternative  beneficiary,  a 
resulting  tru.st  arose  in  favor  of  the 
husband's  estate,  and  that  his  personal 
representative  was  entitled  to  the 
fund. 

In  New  York  L.  Ins.  (3o.  v.  Davis 
(1899)  96  Va.  787,  44  L.RJL  306,  32 
S.  E.  475,  the  murder  of  one  holding 
a  policy  payable  to  his  estate,  by  an 
assignee  of  the  policy,  whose  claim 
was  valid  only  for  a  reimbursement  of 
premiums  paid,  was  held  to  forfeit 
only  the  assignee's  part  of  the  insur- 
ance, and  the  insured's  estate  was  held 
entitled  to  recover  the  residue. 

II,  Rule  %chere  henefleiary  is  sole  heir. 

It  will  be  observed  that  in  the  re- 
ported case  (Johnston  v.  Metropoli- 
tan L.  INS.  Co.  ante,  823)  the  general 
rule  is  recognized  that  permits  a  re- 
covery by  the  insured's  executor  or 
administrator,  where  the  guilty  party 
would  not  be  entitled  to  the  benefit,  but 
that  it  is  held  that  the  policy  of  the 
law  forbids  a  recovery  where  the  guil- 
ty party  would  take  the  whole  prop- 
erty. 

In  accord  with  this  decision  is 
McDonald  v.  Mutual  L.  Ins.  Co.  (1916) 
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178  Iowa,  863, 160  N.  W.  289,  an  action 
on  a  policy  by  the  administrator  of 
the  insured,  who  died  from  a  criminal 
operation,  holding  that  no  recovery 
could  be  had  where  it  appeared  that 
the  insured's  parents,  who  had  aided 
in  procuring  the  operation,  were  her 
sole  heirs. 

In  Murchison  v.  Murchison  (1918) 
—  Tex.  Civ..  App.  — ,  203  S.  W.  423, 
affirming  a  judgment  sustaining  a  de- 
murrer to  an  action  by  the  father, 
brothers,  and  sisters  of  the  insured, 
against  the  beneficiary  and  the  in- 
surer, to  recover  a  judgment  on  a  pol- 
icy of  accident  insurance,  it  was  con- 
ceded by  both  parties  that  the  in- 
surer's liability  would  not  be  canceled 
because  of  the  fact  that  the  beneficiary 
obviously  killed  the  insured;  and  it 
was  held  that  the  proceeds  of  the  pol- 
icy were  in  the  nature  of  personal 
property,  and  that,  the  beneficiary  hav- 
ing deprived  herself  of  the  right  to 
take  as  beneficiary,  and  the  insured 
having  died  intestate,  the  policy  be- 
came ps^yable  to  the  insured's  estate, 
and  that  the  wife  did  not  forfeit  her 
rights  under  the  Statute  of  Distribu- 
tion, even  though  she  did  feloniously 
take  her  husband's  life  for  the  pur- 
pose of  collecting  the  insurance 
money. 

Ill,  By'iuwa  or  policy  pravisionB  eaver^ 
ing  conUngenoy* 

The  determination  of  the  question 
under  consideration  in  some  cases  is 
governed  by  provisions  of  the  by-laws, 
or  policies. 

In  Grand  Circle,  W.  W.  v.  Rausch 
(1913)  24  Colo.  App.  304,  134  Pac.  141, 
it  was  held  that  a  by-law  of  a  bene- 
ficial association,  providing  that  if  the 
insured  should  be  murdered  by  the 
beneficiary  the  benefit  should  revert 
to  the  society,  was  valid,  and  that  a 
recovery  by  the  insured's  heirs  was 
precluded  where  she  had  been  mur- 
dered by  her  husband,  the  beneficiary. 

In  Geer  v.  Supreme  Tribe,  B.  H. 
(1917)  195  Mo.  App.  336,  190  S.  W. 
72,  one  by-law  of  a  benefit  association 
provided  that  if  the  death  of  the  in- 
sured should  be  caused  by  a  bene- 
ficiary the  certificate  should  be  for- 
feited to  the  society,  and  should  not 
be  paid  to  the  beneficiary  or  his  heirs. 


or  the  heirs  or  personal  representa- 
tives of  the  insured;  another  by-law 
provided  that  no  benefit  should  be  paid 
if  the  insured  was  killed  by  any  of 
the  beneficiaries;  and  a  third  by-law 
provided  that  in  the  event  of  the  death 
of  a  beneficiary  prior  to  the  death  of 
the  insured,  without  his  having  dis- 
posed of  the  benefit,  it  should  be  paid 
to  the  insured's  personal  representa- 
tive for  the  benefit  of  his  heirs.  It 
appeared  that  the  beneficiary,  the  in- 
sured's husband,  after  inflicting  mor- 
tal injuries  upon  her,  committed  sui- 
cide and  died  shortly  before  she  did. 
It  was  contended  in  an  action  by  the 
insured's  administrator  that  the  first 
two  by-laws,  in  view  of  the  third,  were 
ambiguous,  and  should  be  construed 
most  favorably  to  the  insured;  that 
the  husband  never  became  the  bene- 
ficiary, since  he  died  shortly  before 
the  insured,  and  that  when  the  latter 
died,  the  designated  beneficiary  being 
dead,  the  insured's  heirs  became  the 
beneficiaries;  as  a  corollary  the  plain- 
tiff claimed  that  the  first  by-law  ap- 
plied only  when  the  designated  bene- 
ficiary survived  the  insured,  and  there- 
by became  a  beneficiary  in  fact.  The 
court  stated  that  this  was  a  very  tech- 
nical construction  of  the  by-law,  and 
that  if  followed  to  its  necessary  con- 
clusion an  insured  could  never  be 
killed  by  anyone  who  was  more  than 
a  contingent  beneficiary  when  the 
mortal  blow  was  struck,  as  lightning 
or  some  other  quick  agency  might  end 
the  slayer's  life  before  that  of  his  vic- 
tim. It  was  held,  however,  that  there 
was  no  conflict  in  the  by-laws,  that 
they  were  written  for  different  pur- 
poses, that  the  last  related  to  policies 
which  were  valid  obligations  after 
the  insured's  death,  and  that  the  first 
two  related  to  a  different  subject,  that 
is,  the  forfeiture  of  the  policies  and 
the  acts  and  conditions  which  would 
make  the  policy  void,  and  had  to  do 
with  dead  policies  incapable  of  en- 
forcement by  anyone. 

In  Robinson  v.  Metropolitan  L.  Ins. 
Co.  (1918)  69  Pa.  Super.  Ct.  274, 
where  an  industrial  life  policy  pro- 
vided for  the  payment  of  a  certain 
sum  to  the  insured  upon  his  attaining 
a  stated  age,  and,  in  case  of  death  be- 
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fore  reaching  that  age,  for  the  pay- 
ment of  a  like  sum  to  the  beneficiary, 
personal  representative,  or  any  per- 
son appearing  to  be  equitably  entitled 
to  it,  it  was  held,  upon  its  appearing 
that  the  beneficiary  murdered  the  in- 
sured, that  the  fact  that  the  bene- 
ficiary named  was  disqualified  from 
deriving  any  benefit  under  the  con- 
tract did  not  discbarge  the  insurer, 
and  that  the  insured's  administrator 
was  entitled  to  recover.  The  court 
said :  '^f  the  person  to  whom  payment 
was  to  have  been  made  had  previously 
died,  or  was  incompetent  to  be  a  bene- 
ficiary, the  company  is  not  thereby 
absolved  from  pajonent.  Public  policy 
excuses  it  from  performance  according 
to  the  terms  of  the  contract  so  far  as 
the  named  beneficiary  is  concerned, 
but  the  application  of  this  doctrine 
cannot  be  carried  to  the  extent  that 


one  is  released  from  the  performanct 
of  a  contract  where  the  full  considera- 
tion has  been  received  and  nothing  is 
left  to  be  done  except  to  pay  the  money 
agreed  on,  where,  justly  and  equitably, 
payment  should  be  made  to  the  estate 
of  the  person  who  paid  the  considera- 
tion. The  condition  on  which  payment 
was  to  be  made  has  arisen;  the  first 
beneficiary  has  ceased  to  exist,  legally 
speaking;  the  defendant  has  not  paid 
any  other  person  to  whom  payment 
could  have  been  made,  and  denies  lia- 
bility to  pay  to  anyone.  On  such  a 
state  of  facts  the  fund  should  be  paid 
to  the  estate  of  the  decedent.  It  is  not 
reasonable  that  the  felonious  act  of 
the  beneficiary  should  discharge  the 
obligation  of  the  insurer  and  nothing 
in  the  contract  requires  us  to  hold  it 
exempted."  jr«  T»  W. 


NELL  E.  CONKLING 

V. 

S.  SILVER  et  al.,  Appts. 

lawa  Supreme  Court -^  November  15,  1919. 

(ConHln  v.  Silver,  —  Iowa,  — ,  174  N.  W.  «73.) 

Landloid  and  tenant  •—  lease  for  rag  business  —  deprivation  of  beneficial 


1.  The  forbidding  by  public  authorities  of  further  use  of  a  building 
leased  for  the  rag  and  junk  metal  business  for  the  storage  of  rags  in  the 
building  does  not  destroy  the  beneficial  use  of  the  leased  property  so  as  to 
justify  the  lessee  in  abandoning  the  premises. 

ISee  note  on  this  question  beginning  on  page  836.] 


Evidence  -^  bordm  of  proof  —  de- 
fense of  deprivation  of  beneficial 
use  of  premises. 

2.  The  burden  of  establishing  the 
defense  of  deprivation  of  beneficial 
use  of  premises  in  an  action  for  rent 
due  and  unpaid  is  upon  the  one  plead- 
ing it 

Landlord  and  tenant  —  validity  of 
lease  —  contract  for  forbidden  act. 

3.  A  contract  leasing  property  in  a 
ci^  upon  which  to  conduct  a  junk, 
metal,  and  rag  business  is  not  ren- 
dered void  by  the  subsequent  adoption 
of  a  statute  which  prevents  the  stor- 
age of  rags  in  the  class  of  buildings 
leased. 

[See  16  R.  C.  L.  742.] 


Contract  —  presumption  as  to  lawful 
intent. 

4.  If  a  contract  is  fairly  suse^tible 
of  an  interpretation  or  conslxaction 
which  is  lawful,  it  will  be  conclusive- 
ly presumed  that  such  was  the  inten- 
tion of  the  parties  rather  than  an 
agreement  for  something  that  is  un- 
lawful. 

[See  6  R.  C.  L.  839.] 

Landlord    and    tenant  —  effect    of 
change  of  law  on  lease. 

5.  A  lease  which  is  lawful  when 
made  does  not  become  unlawful  by  a 
subsequent  change  in  the  law,  al- 
though the  change  may  in  some  cases 
finnul  the  contract  obligation. 

[See  16  R.  C.  L.  742.] 
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Sridence  -—  purpose  of  lease. 

6.  Upon  the  question  of  destruc- 
tion of  the  beneficial  use  of  leased 
property  by  passage  of  a  statute  for- 
bidding the  storage  of  rags  upon  it» 
evidence  is  not  admissible  of  what  the 
lessee  told  the  lessor  when  negotiat- 
ing the  lease  as  to  the  purpose  for 
which  the  premises  were  desired. 


—  eyidence  of  expenditures  in  fitting 
up  property. 

7.  In  an  action  for  rent  alleged  to  be 
due  and  unpaid,  where  the  defense  is 
deprivation  of  the  beneficial  use  of  the 
building,  evidence  is  not  admissible 
as  to  expenditures  by  the  lessee  in  fit- 
ting up  the  building. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Polk 
County  (De  Graff,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
rent  alleged  to  be  due  and  unpaid.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  James  C.  Homey  for  appellants : 

All  contracts  are  void  which  provide 
for  doing  a  thing  which  is  illegal. 

Hearst  v.  East  Tennessee  Brewing 
Co.  121  Tenn.  69,  19  L.R.A.  (N.S.)  964, 
130  Am.  St  Rep.  753,  113  S.  W.  364; 
White  V.  Buss,  3  Gush.  448 ;  Reynolds 
V.  Nichols,  12  Iowa,  398 ;  Pike  v.  King, 
16  Iowa,  49;  Allison  v.  Hess,  28  Iowa, 
390;  Gilman  v.  Des  Moines  Valley  R. 
Go.  40  Iowa,  203;  Dillon  v.  Allen,  46 
Iowa,  301,  26  Am.  Rep.  145;  Nelson  v. 
Harrison  County,  126  Iowa,  436,  102 
N.  W.  197;  Allen  v.  Hawks,  13  Pick. 
79 ;  Re  Pittock,  2  Sawy.  416,  Fed.  Gas. 
N|o.  11,189;  Riley  v.  Jordan,  122  Mass. 
231;  Ernst  v.  Crosby,  140  N.  Y.  364, 
35  N.  £.  608;  Mound  v.  Barker,  71  Vt. 
253,  76  Am.  St.  Rep.  767,  44  Atl.  846. 

All  contracts,  legal  when  made, 
which  become  illegal  by  reason  of  sub- 
sequent statutory  enactment,  are  non- 
enforceable. 

2. Am.  &  Eng.  Enc.  Law,  149;  2  Par- 
sons, Contr.  pp.  673,  674;  Hammon, 
Contr.  p.  345;  9  Cyc.  576;  Clark,  Contr. 
607;  Cordes  v.  Miller,  39  Mich.  581,  33 
Anu  Rep.  430;  Hearst  v.  East  Tennes- 
see Brewing  Go.  121  Tenn.  69,  19 
L.RA.(N.S.)  964,  130  Am.  St.  Rep. 
753,  113  S.  W.  364. 

If  any  material  provision  of  an  "en- 
tire" or  "inseverable"  contract  be- 
comes illegal,  the  whole  contract  there- 
upon becomes  illegal  and  nonenforce- 
able. 

Bamberger  Bros.  v.  Burrows,  145 
Iowa,  441,  124  N.  W.  333. 

An  entire,  or  inseparable,  contract, 
partly  illegal  is  wholly  illegal. 

Fryer  v.  Harker,  142  Iowa,  708,  23 
Lja.A.(N.S.)  477,  121  N.  W.  526;  Liv- 
ingston V.  Chicago  &  N.  W.  R.  Co.  142 
Iowa,  404,  120  N.  W.  1040;  9  Cyc.  566; 
Braitch  v.  Guelick,  37  Iowa,  212; 
Gipps  Brewing  Co.  v.  DeFrance,  91 
Iowa,  108,  28  L.R.A.  386,  51  Am.  St. 
Bep.  329,  91  N.  W.  1087 ;  Bishop  v.  Pal- 
7  A.L.R. — 53. 


mer,  146  Mass.  469,  4  Am.  St  Rep.  339, 
16  N.  E.  299;  American  Mercantile 
Exch.  V.  Blunt,  102  Me.  128,  10  L.R.A. 
(N^.)  414,  120  Am.  St.  Rep.  463,  66 
Atl.  212,  10  Ann.  Gas.  1022;  Hooper 
V.  Mueller,  158  Mich.  595,  133  Am.  St. 
Rep.  399.  123  N.  W.  24. 

In  order  to  ascertain  the  meaning 
of  a  written  contract  and  the  intent  of 
the  parties,  statements,  negotiations, 
and  acts  of  the  parties  relating  to  the 
subject-matter  of  the  contract  may  be 
proven  by  oral  testimony,  provided 
they  are  not  inconsistent  with  the  ex- 
press terms  of  the  written  instrument 

1  Lewis's  Greenl.  Ev.  §  282 ;  17  Cyc. 
638 ;  Mann  v.  Taylor,  78  Iowa,  355,  43 
N.  W.  220;  Rush  v.  Carpenter,  54  Iowa, 
132,  6  N.  W.  172;  Thompson  v.  Locke, 
65  Iowa,  429,  21  N.  W.  762 ;  Meader  v. 
Allen,  110  Iowa,  588,  81  N.  W.  799. 

Mr.  John  L.  Gillespie,  for  appellee: 

By  the  terms  of  the  lease,  the  plain- 
tiff leased  to  the  defendants  the  lot, 
and  the  tenant  remained  liable  for  the 
rent  even  though  the  buildings  on  the 
lot  became  destroyed  or  became  unfit 
for  use  or  occupancy. 

David  V.  Ryan,  47  Iowa,  642;  Re 
Bradley,  225  Fed.  307. 

If  a  tenant's  use  of  leased  property 
is  by  statute  restricted,  the  tenant  is 
still  liable  for  rent  if  the  property  can 
still  be  used  for  other  purposes. 

Lawrence  v.  White,  131  6a.  840,  19 
L.R.A.(N.S.)  967,  63  S.  E.  631,  15 
Ann.  Gas.  1097;  Ha3rton  v.  Seattle 
Brewing  &  Malting  Go.  66  Wash.  248, 
37  L.R.A.(N.S.)  432,  119  Pac.  739; 
Hecht  V.  Acme  Coal  Go,  19  Wyo.  18, 
34  L.RA.(N.S.)  773,  113  Pac.  788,  117 
Pac.  182,  Ann.  Gas.  1913E,  258 ;  34  Cyc. 
1148. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  is  the  owner  of  lot 
6,  block  2,  in  Scott  &  Dean's  addi- 
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tion  to  the  city  of  Des  Moines.  On 
a  portion  of  the  lot,  and  as  a  part  of 
said  property,  is  a  frame  building 
constructed  and  formerly  occupied 
as  a  dwelling.  This  is  the  only 
building  on  the  lot,  and  is  within 
the  fire  limits  established  by  the 
city.  On  May  22, 1917,  plaintiflf,  by 
an  agent,  let  the  property  by  writ- 
ten lease  to  the  defendants  for  the 
term  of  one  year  from  June  1, 1917. 
By  the  terms  of  the  lease  the  lessor 
was  to  make  certain  specified 
changes  and  repairs  in  the  building 
to  fit  it  for  the  lessees'  use,  and  the 
lessees  on  their  part  undertook  ''to 
only  use  the  premises  for  iron, 
metal,  and  rag  business,"  and  to 
pay  a  rental  of  $60  on  the  Ist  day 
of  each  month.  The  lessees  further 
bound  themselves  "not  to  engage  in 
or  permit  any  unlawful  business  on 
the  premises,  nor  to  permit  the 
premises  to  be  occupied  for  any 
business  deemed  extrahazardous  on 
account  of  fire."  The  lessees  took 
possession  of  the*  leased  premises, 
and  paid  all  the  monthly  instalments 
of  rent  «ip  to  and  including  the 
month  of  October,  1917,  when  they 
abandoned  the  premises  and  noti- 
fied the  lessor  of  their  surrender  or 
offer  to  surrender  the  lease  because 
of  matters  hereinafter  related. 
From  the  date  last  mentioned 
lessees  have  paid  no  rent,  and  plain- 
tiff in  this  action  demands  a  recov- 
ery of  the  unpaid  monthly  instal- 
ments for  the  rental  year. 

The  reason  for  defendants'  aban- 
donment of  the  lease  and  the  ground 
upon  which  they  deny  liability  in 
this  action  is  as  follows:  On  July 
4,  1917,  and  when  the  lessees  had 
been  in  possession  about  one  month, 
a  statute  enacted  by  the  legislature 
(chap.  184,  37th  G.  A.)  became  ef- 
fective, providing  that  "the  deposi- 
tory or  storing  of  inflammable  junk, 
such  as  old  rags,  rope,  cordage,  rub- 
ber, bones  and  paper  by  dealers  in 
such  articles  within  the  fire  limits 
of  any  city,  unless  it  be  in  a  build- 
ing of  fireproof  construction,  is  a 
public  nuisance  and  may  be  abated 
and  punished  as  such,"  and  the  de- 
fendants say  that,  the  leased  prem- 
ises being  within  the  fire  limits  of 


the  city  and  the  building  not  being 
of  fireproof  construction,  the  effect 
of  said  statute  is  to  prohibit  and  de- 
stroy their  rag  business,  for  which 
the  property  was  leased;  that  the 
principal  business  of  the  lessees 
there  carried  on  was  the  buying,  as- 
sorting, baling,  storing,  and  ship- 
ping of  rags,  and  that  the  statute 
which  miJces  such  business  unlaw- 
ful, and  exposes  the  defendants  to 
criminal  prosecution,  deprives  them 
of  any  substantial  or  beneficial  use 
of  the  property,  thus  releasing  them 
from  further  obligation  to  pay  rent. 
I.  Although  the  defendants  as 
witnesses  emphasize  the  use  to 
which  they  put  the  leased  premises 
as  "the  rag  business,"  the  testimony 
shows  they  also  dealt  largely  in  junk 
metals.  It  is  shown  that  the  upper 
story  of  the  building  was  very  large- 
ly, if  not  entirely,  given  over  to  the 
handling  and  sorting  of  rags,  which 
were  thrown  down  chutes  made  for 
that  purpose  into  bins  or  boxes  be- 
low, where  they  were  baled  for 
shipment.  Upon  the  lot  outside  of 
the  house  were  stored,  in  large 
heaps,  quantities  of  old  iron  and 
other  metals,  while  brass,  lead,  cop- 
•  per,  and  other  of  the  more  valuable 
kinds  of  junk  were  stored  in  the 
building.  There  was  a  spur  or  side 
track  from  one  of  the  railroads,  laid 
to  or  across  the  rear  of  the  lot, 
which  facilitated  the  receipt  and 
shipment  of  the  wares  in  which  the 
defendants  dealt.  Altogether,  we 
are  satisfied  that,  while  the  opera- 
tion of  the  statute  mentioned  served 
to  narrow  or  restrict  to  some  ex- 
tent the  scope  of  the  business  of  ibe 
lessees,  we  think  the  evidence  is  in- 
sufficient to  sustain 
a  finding  that  it  de-  Ji*""?'?^  "*, 

priVeS    them    of   the    raer  bn«lnes«— 

beneficial  use  of  the  beSefcUV"".?.' 
leased       property ; 
and,  as  the  defense  is  an  affirma- 
tive  one,  the  bur- 
den of  establishing  BTtdence* 
which   is  upon  the  *"*«»  <>'  yr—t 

-^    --X  1       J*  'J.     — defense   of 

party    pleadmg    it,  deprivation  of 
the  trial  court  did  UrJiui^f  '"•*  •' 

not  err  in  refusing 

to  submit  it  to  the  verdict  of  the  jury. 
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In  the  case  of  McGullough  Realty 
Co.  V.  Laemmle  Film  Service,  181 
Iowa,  594,  165  N.  W.  S3,  on  which 
appellant  largely  relies,  the  tenant 
was  held  released  from  his  obliga^ 
tion  to  pay  rent  because  by  ordi- 
nance the  city  had  prohibited  the 
keeping,  storing,  or  handling  of  mo- 
tion picture  films  in  the  building 
leased  by  him,  and,  as  the  lease 
limited  the  lessee's  use  of  the  build- 
ing to  the  keeping  of  a  film  exchange 
and  theater  supplies,  the  enactment 
of  the  ordinance  left  no  beneficial 
use  to  him  in  the  property.  It  was 
also  held  that  the  term  'theater 
supplies"  had  reference  only  to  sup- 
plies incident  to  the  operation  of 
film  picture  exhibitions,  and  that 
the  prohibition  of  the  conduct  of  a 
film  exchange  left  the  right  or  privi- 
lege of  handling  "theater  supplies'* 
in  the  building  a  thing  without  sub- 
stantial value. 

In  this  case,  however,  it  seems 
clear  that  the  right  to  buy,  sell, 
store,  and  ship  junk  metals  of  all 
kinds,  not  only  in  the  building,  but 
upon  the  entire  lot,  is  not  in  any 
sense  a  mere  incident  of  the  rag 
business,  and  that  a  loss  of  the  priv- 
ilege of  using  the  building  for  the 
handling  of  rags  does  not  deprive 
the  lessees  of  the  beneficial  enjoy- 
ment of  the  property  for  the  other 
specified  uses.  It  may  possibly  ren- 
der the  use  less  valuable  or  less 
profitable,  but  there  is  no  rule  or 
principle  of  law  which  makes  that 
fact  a  matter  of  defense  or  of 
counterclaim  in  an  action  upon  the 
lease. 

11.  Counsel  cite  authorities  upon 
the  proposition  that  contracts  to  do 
an  illegal  act  are  void.  The  princi- 
ple referred  to  is  sound,  but  it  can 
have  no  application  here,  for  this 
contract  was  not  unlawful  when 
made,  nor  was  it  rendered  unlawful 
by  the  statute  which  came  into  ef- 
fect a  month  later. 
It  was  not  then,  nor 
is  it  now,  unlawful 
to  lease  property  to 
be  used  in  the  "iron, 
metal,  and  rag  business."  What  the 
new  statute  does  prohibit  is,  not  the 


Landlord  and 

t  enant— valldltr 
of  lease— eon* 
tract  for  for- 
bidden act. 


"rag  business,"  but  the  depositing 
or  storing  of  old  rags  by  "dealers  in 
such  articles"  within  the  city  fire 
limits,  except  in  a  fireproof  build- 
ing. There  seems  to  be  no  legiti- 
mate reason  for  holding  that  a  party 
may  not  be  engaged  in  a  lawful 
"rag  business,"  even  in  a  frame 
building  within  the  fire  limits,  and 
he  will  not  offend  against  the  stat- 
ute until  he  uses  such  place  for  the 
deposit  or  storage  of  rags. 

It  is  an  elementary  rule  that,  if  a 
contract  is  fairly  susceptible  of  an 
interpretation  or  construction  which 
is    lawful,    it    will  r««*^«*  — 

-  1       •       1  Contract^pre— 

be  conclusively  pre-  »nniption  a«  to 
sumed  that  such  '■'^'^*  *"**"'• 
was  the  intention  of  the  parties, 
rather  than  an  agreement  for  some- 
thing which  is  unlawful.  Tested  by 
this  rule,  the  lease  is  not  open  to  the 
objection  of  illegality,  and  we  need 
take  no  time  to  discuss  or  consider 
what  would  have  been  the  rights  or 
remedies  of  the  respective  parties, 
were  the  allegation  of  illegality  sus- 
tainable. 

III.  The  same  principle  renders 
unnecessary  any  discussion  of  the 
severable  or  inseverable  character 
of  the  contract.  Defendants'  con- 
tention that  it  is  inseverable  may  be 
conceded.  It  is  one  lease  of  one  en- 
tire piece  of  property  for  one  entire 
consideration.  The  plaintiff  thereby 
leases  her  property  for  a  stated 
term,  for  a  stated  rental,  and  for 
use  in  a  described  business,  which  is 
not  illegal.  If  the  business  be  of  a 
nature  which  is  affected  unfavor- 
ably by  a  subsequently  enacted  valid 
police  regulation,  it  is  a  misfortune 
which  the  lessee  must  bear,  so  long, 
at  least,  as  the  beneficial  use  and  en- 
joyment of  the  leasehold  is  not 
wholly  destroyed.  Even  if  wholly 
destroyed,  the  lessee  is  released 
from  his  obligation,  not  because  the 
contract  is  unlawful,  but  because  by 
an  act  of  legislative  power  the  exer- 
cise by  the  lessee  of  his  contract 
rights  is  forbidden.  ^ 

In        other        words,    teMn^Ielfeet   of 

a    lease    which    is  o5"ii5Se?'  ^^^ 

lawful  when  made 

does  not  become  unlawful  by  a  subse- 
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quent  change  in  the  law;  but  the 
change  of  law  may  under  some  cir- 
cumstances (such,  for  example,  as 
this  court  had  to  deal  with  in  Mc- 
Cullough  Realty  Co.  v.  Laemmle 
Film  Service,  supra)  destroy  or  an- 
nul the  contract  obligation.  This 
case  does  not,  in  our  judgment,  fall 
within  the  exceptional  class.  See 
Shreveport  Ice  &  Brewing  Co.  v. 
Mandel  Bros.  128  La.  314,  54  So. 
831;  Hecht  v.  Acme  Coal  Co.  19 
Wyo.  18,  34  L.R.A.(N.S.)  773,  777, 
113  Pac.  788,  117  Pac.  132,  Ann. 
Cas.  1913E,  258. 

IV.  Error  is  assigned  upon  the 
ruling  of  the  trial  court  excluding 
the  testimony  of  the  defendants 
concerning  what  they  said  to  plain- 
tiff's agent  in  negotiating  for  the 
lease  concerning  the  purpose  for 
which  they  were  leasing  the  build- 
ing and  the  use  they  proposed  to 
make  of  the  property. 

There  is  no  error  in  this  ruling. 

Where  the   written 

PC Je  ••YlriTeT-      contract  is  obscure 

or    ambiguous,    or 
contains  technical  words  or  terms 


not  in  common  use,  testimony  as  to 
what  was  said  by  tiiie  parties  in  ne- 
gotiation   Is    often    admissible    to 
make  the  situation  and  the  intent  of 
the  parties  clear  to  the  jury;  but 
there  is  nothing  here  to  call  for  such 
aids.    The  language  of  the  writing 
is  plain  and  intelligible,  and  neither 
party  can  be  heard  to  add  ansrthing 
thereto.    Nor  was  there  any  error 
in  refusing  to  permit  the  def endante 
to  show  what  they 
had     expended     in  Z^^itVi^^  i. 
"fixing  up  the  build-  S^iS^rtJf 
ing."    This  was  not 
relevant  to  any  issue  on  trial,  and 
was  a  collateral  matter,  which  could 
only  tend  to  confuse  and  distract 
the  attention  of  the  jurors  from  the 
real  question  before  them. 

No  reversible  error  is  shown,  and 
the  judgment  of  the  District  Court 
is  affirmed. 

Ladd,  Ch.  J.,  and  Gaynor,  and 
Stevens,  JJ.,  concur. 


ANNOTATION. 

Lease  of  property  for  specified  exclusive  uses  as  affected  by  a  partial  restric- 
tion upon  such  uses  by  statute,  ordinance,  or  ruling  adopted  or  made  dur- 
ing the  term. 


The  present  annotation  is  confined 
to  cases  involving  leases  wherein  more 
than  one  purpose  was  specifically  men- 
tioned, and  one  or  more  less  than  all 
was  subsequently  restricted  by  statute 
or  ordinance.  This  limitation  excludes 
the  analogous  but  somewhat  distinc-^ 
tive  class  of  cases  which  involve  the 
question  whether  the  specified  use  is 
exclusive  or  is  merely  permissive  so 
as  to  allow  the  leased  premises  to  be 
used  for  purposes  not  specifically  men- 
tioned. Also  excluded  are  the  cases 
which  turn  upon  the  question  whether 
or  not  the  specific  use  mentioned  is 
broad  enough  to  include  more  than  one 
particular  but  distinctive  beneficial 
use. 

The  decided  weight  of  authority  is 
to  the  effect  that  where  the  contract 
does  not  restrict  the  use  of  the  leased 


premises  to  a  single  purpose,  it  is  not 
invalidated  by  a  subsequent  enactment 
prohibiting  the  use  for  less  than  all 
of  the  several  purposes  specified. 
CONKLING  V.  Silver  (reported  here- 
with) ante,  832  (lease  to  carry  on 
iron,  metal,  and  rag  business  exclu- 
sively) ;  Standard  Brewing  Co.  v.  Weil 
(1916)  129  Md.  487,  L.R.A.1917C,  929, 
99  Atl.  661,  Ann.  Cas.  1918D,  1143 
(lease  for  ''saloon  and  restaurant*' 
purposes  only) ;  Teller  v.  Boyle  (1890) 
132  Pa.  56,  18  Atl.  1069  (property 
leased  for  exclusive  use  as  a  saloon  and 
dwelling) ;  Grimsdick  v.  Sweetman 
[1909]  2  K.  B.  (Eng.)  740,  78  L.  J.  K. 
B.  N.  S.  1162,  101  L.  T.  N.  S.  278,  73 
J.  P.  450,  25  Times  L.  R.  750,  58  Sol, 
Jo.  717  (lease  of  "all  that  beerhouse 
and  premises  with  the  bakehouse  in 
the  rear  formerly  called  the  .£pping 
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Inn,  but  now  The  Sesonour/'  and  to  be 
used  for  the  enumerated  purposes 
only).  And  see  Lawrence  v.  White 
(1908)  131  Ga,  840,  19  L.R.A.(N.S.) 
966,  63  S.  E.  631,  15  Ann.  Cas.  1099, 
wherein  'the  Albion  Hotel,**  consisting 
of  ''the  corridor,  office,  bar,  barber 
shop,  cigar  stand,  billiard  room,*'  etc., 
was  leased,  and  in  which  it  was  held 
that  the  use  was  permissive  so  that 
the  passage  of  a  statute  prohibiting 
the  sale  of  intoxicating  liquors  did 
not,  in  the  absence  of  a  provision  in 
the  contract^  entitle  the  lessee  to  a  re- 
duction or  proportional  abatement  of 
the  agreed  rental.  And  see  also  Chris- 
topher v.  Charles  Blum  Co.  (1919)  — 
FIbu  — t  82  So.  765,  wherein  a  building 
was  leased  for  the  purpose  of  carry- 
ing on  a  "wholesale  and  retail  busi- 
ness, both  or  either,  and  other  storage 
purposes,'*  with  a  proviso  that  a  cer- 
tain part  of  the  building  was  to  be 
used  "only  for  a  first-class  barroom 
for  white  people,'*  and  in  which  it  was 
held  that  the  uses  specified  were  per- 
missive, and  not  restrictive,  so  that  it 
could  not  be  said  either  that  the  lease 
was  terminated  and  the  lessees  evict- 
ed,  or  that  the  lessees  were  relieved 
from  further  payment  of  rent  by  the 
enactment  of  a  statute  rendering  the 
operation  of  barrooms  illegal. 

As  is  illustrated  by  the  decision  in 
Standard  Brewing  Co.  v.  Weil  (1916) 
129  Md.  487,  L.R.A.1917C,  929,  99  Atl. 
661,  Ann.  Cas.  1918D,  1143,  supra,  this 
rule  proceeds  upon  the  theory  that 
since  the  leases*  under  consideration 
are  for  more  than  one  purpose,  the  de- 
priving of  the  lessee  of  one  or  more 
less  than  all  of  the  specified  purposes 
does  not  deprive  him  of  the  beneficial 
use  of  the  leased  property,  he  being 
still  entitled  to  use  the  premises  for 
the  carrying,  on  of  the  unrestricted 
part  of  the  purposes  specified  in  the 
lease.  In  this  connection  the  court 
said:  'The  lessee  has  not  been  en- 
tirely deprived  of  the  beneficial  inter- 
est which  the  lease  conferred.  The 
saloon  busines  was  not  the  only  use  to 
which  the  property  was  agreed  to  be 
devoted.  It  was  leased  for  the  double 
purposes  of  a  saloon  and  restaurant, 
and  there  is  no  prohibition  against  its 
continued  use  for  the  latter  object. 


The  specified  lines  of  business  were 
not  identical  or  inseparable.  A  res- 
taurant is  an  establishment  where 
meals  and  refreshments  are  served, 
while  a  saloon,  as  the  term  is  here 
used,  is  a  place  where  intoxicating 
liquors  are  sold  and  consumed.  .  •  • 
There  being,  consequently,  a  service- 
able use  for  which  the  property  is  still 
available  consistently  with  the  limita- 
tions of  the  demise,  the  lessee  company 
is  not  in  a  position  to  assert  that  it  is 
totally  deprived  of  the  benefit  of  the 
tenancy.  It  is  further  to  be  observed 
that  while  the  possibility  of  a  failure 
to  secure  a  license  for  a  saloon  on  the 
rented  premises  during  the  whole  of 
the  original  and  renewal  terms  of  the 
lease  might  have  been  reasonably  an- 
ticipated, no  provision  is  made  in  the 
agreement  for  such  a  contingency." 

And  in  the  reported  case  (Conkung 
V.  Silver,  ante,  832)  where  a  building 
was  leased  for  the  sole  purpose  of 
carrying  on  the  "iron,  metal,  and  rag 
business"  therein,  it  was  held  that  a 
statute  inhibiting  the  storing  of  rags 
by  dealers  therein  in  buildings  of  the 
character  leased,  did  not  render  the 
lease  invalid,  since  it  did  not  deprive 
the  lessee  of  the  beneficial  use  or  en- 
joyment of  the  property  because  he 
could  still  carry  on  the  business  of 
dealing  in  iron,  metal,  and  rags  on  the 
leased  premises,  and  was  merely  de- 
nied the  privilege  of  storing  rags 
thereon,  which,  although  it  possibly 
rendered  the  use  less  valuable,  did  not 
destroy  the  beneficial  use. 

So,  in  Grimsdick  v.  Sweetman 
[1909]  2  K.  B.  (Eng.)  740,  78  L.  J. 
K.  B.  N.  S.  1162,  101  L.  T.  N.  S.  278, 
73  J.  P.  450,  25  Times  L.  R.  750,  53 
Sol.  Jo.  717,  where  the  lease  was  of 
a  "beerhouse  and  premises  with  the 
bakeshop  in  the  rear,"  in  holding  that 
the  lessee's  inability  to  renew  his 
license  to  conduct  the  beerhouse  as 
such  did  not  terminate  the  lease,  both 
Darling,  J.,  and  Jelf,  J.,  adopted  the 
principle  that  a  lease  is  not  terminated 
unless  the  beneficial  use  of  the  prem« 
ises  is  more  than  merely  impaired,  and 
applying  the  same  argued  that  there 
was  no  such  destruction  of  the  uses 
specified  in  the  lease  as  would  wholly 
deprive  the  lessee  of  an  advantage 
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therefrom,  since  he  could  still  live  in 
the  house  and  use  the  bakeshop  even 
though  he  could  not  run  a  beerhouse. 

And  for  a  further  discussion  of  this 
rule  and  the  principles  upon  which  it 
is  based,  see  the  dissenting  opinion  of 
McCulloch,  Ch.  J.,  in  Kahn  v.  Wilhelm 
(1915)  118  Ark.  239,  177  S.  W.  403,  as 
quoted  infra. 

In  a  few  instances  contrary  conclu- 
sions have  been  reached,  but,  as  subse- 
quently shown,  this,  with  one  possible 
exception,  is  not  the  result  of  the  adop- 
tion of  conflicting  principles  of  law. 

Thus,  in  Kahn  v.  Wilhelm  (Ark.) 
supra,  the  majority  of  the  court,  apply- 
ing the  general  principle  of  law  that  a 
contract  is  invalidated  by  the  subse- 
quent enactment  of  a  police  regulation 
which  renders  its  performance  illegal 
as  to  one  of  the  parties,  held  that  a 
lease  of  premises  for  use  as  a  "hotel 
and  saloon,  and  for  no  other  purpose 
whatever,"  was  terminated  by  a  pro- 
hibitory liquor  law.  This  was  upon 
the  theory  that  the  building  was  leased 
for  a  single  purpose,  namely,  the 
operation  of  a  hotel  and  saloon,  and 
Smith,  J.,  speaking  for  the  majority, 
said :  "The  lease  does  not  provide  for 
keeping  a  hotel  or  saloon,  but  for  a 
'hotel  and  saloon.'  .  .  .  The  parties 
to  this  lease  agreed  and  covenanted 
that  the  property  should  be  used  as  a 
hotel  and  saloon  and  for  no  other  pur- 
pose whatever,  and,  in  construing  the 
lease,  we  have  no  right  to  strike  out 
one  of  the  terms  there  employed.  It 
is  argued  that  the  building  could  be 
used  for  a  hotel,  even  though  no 
saloon  was  kept  there,  and  that  a  tem- 
perance saloon  could  be  kept,  where 
cigars  and  nonintoxicating  drinks 
could  be  bought;  and  further  that  the 
property  has  other  usable  value.  But 
we  think  the  answer  to  this  conten- 
tion is  that  this  is  not  a  general  lease, 
but  a  special  one  for  the  purpose  of 
operating  a  hotel  and  saloon.  .  .  . 
It  must  be  conceded  that  there  are 
courts  of  the  highest  authority  which 
sustain  appellant's  [contrary]  view  of 
the  law.  But  we  think  the  better  rule 
is  announced  by  those  courts  which 
hold  such  contracts  to  be  void,  where 
their  performance  becomes  unlawful." 
However,  as  previously  noted,  a  strong 


dissent  was  entered  by  McCulloch, 
Ch.  J.,  who  argued  that  the  principle 
of  law  applied  by  the  majority  was  in- 
applicable, that  a  distinction  should 
be  made  between  leases  which  re- 
stricted the  use  of  the  premises  to  a 
single  use  and  those  which  specified 
more  than  one  use,  and  that  in  the 
present  case  two  uses  were  specified 
which  were  not  inseparable.  In  the 
course  of  his  dissenting  opinion  he 
said :  "I  find  no  fault  with  the  court's 
statement  of  the  principle,  as  an  ab- 
stract proposition  of  law,  that  'a  con- 
tract is  invalidated  by  the  subsequent 
enactment  of  a  police  regulation  which 
renders  its  performance  illegal  as  to 
one  of  the  parties,'  but  that  principle 
is  not,  in  my  judgment,  applicable  to 
the  contract  now  under  consideration. 
Such  a  construction  of  the  contract 
should  be  adopted  as  will  obviate  a 
forfeiture  or  abrogation,  if  that  con- 
struction be  fairly  within  the  meaning 
of  the  language  used.  The  clause  con- 
cerning the  use  of  the  leased  premises 
was  intended  merely  to  permit  the  use 
for  the  purposes  named  and  to  restrict 
th^'  use  to  that  extent.  It  was  mani- 
festly not  intended  as  a  covenant  to 
use  the  premises  for  those  purposes, — 
certainly  not  for  both  purposes, — ^the 
operation  of  a  saloon  and  a  hotel. 
There  is  nothing  in  the  contract  itself 
nor  in  the  evidence  in  the  case  to  show 
that  the  lessor  was  interested  in  that 
particular  use  of  the  premises.  There- 
fore, it  would  be  a  very  strained  con- 
struction of  the  contract  to  hold  that 
it  was  a  covenant  on  the  part  of  the 
lessee  to  so  use  the  premises.  .  .  • 
Treating  the  contract,  therefore,  as 
one  merely  permitting  the  use  of  the 
premises  for  the  operation  of  a  hotel 
and  as  a  saloon,  and  restricting  the 
occupancy  to  those  uses,  I  do  not  think 
the  principle  referred  to  should  be  ap- 
plied. Under  that  state  of  the  case, 
it  cannot  be  said  that  the  contract  has 
been  subsequently  invalidated  by 
operation  of  law.  The  contract  is  still 
valid  notwithstanding  the  subsequent 
enactment  of  the  regulation  restrict- 
ing the  use  of  the  premises  so  as  to 
prohibit  the  operation  of  a  saloon  at 
that  place.  That  part  of  the  contract 
specifying  the  use  to  which  the  prem- 
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ises  might  be  put  is  separable  unless 
the  contract  be  treated  as  a  covenant 
on  the  part  of  the  lessee  to  use  the 
premises  for  the  purposes«named.  The 
contract  permits  the  use  of  the  presm- 
ises  as  a  hotel  and  as  a  saloon,  and»  of 
course,  extends  to  either  one  or  botii 
of  the  specified  uses.  The  use  of  the 
premises  for  either  one  of  the  specified 
purposes  would  be  within  the  letter  of 
the  contract.  The  test  is  this :  Would 
the  lessee  be  within  his  contractual 
rights  in  using  the  premises  for  the 
operation  of  a  hotel  without  also  oper- 
ating a  saloon?  If  so,  he  is  not  »b« 
solved  from  the  obligation  of  the  can- 
tract  by  reason  of  the  fact  that  the 
new  regulation  enacted  by  the  city 
council  renders  it  unlawful  for  him  to 
operate  a  saloon  at  that  place.  In  or- 
der to  hold  otherwise,  it  would  be  nec- 
essary to  construe  the  contract  as  an 
affirmative  undertaking  on  the  part  of 
the  lessee  to  use  the  premises  as  a 
saloon  as  well  as  a  hotel,  but  I  do  not 
understand  the  court  to  go  that  far, — 
at  any  ratei,  it  is  not  tenable  to  assume 
tha,t  position." 

And  in  the  Kahn  Case  it  was  further 
held  that  it  was  immaterial  that  the 
lessor  was  willing  that  the  premises 
should  be  used  for  other  purposes 
than  those  stated  in  the  lease,  the 
court  saying  that  it  could  not  consider 
the  landlord's  present  inclination  in 
determining  the  meaning  of  his  writ- 
ten contract,  and  that  while  his  per- 
mission for  a  use  different  from  that 
specified  would  be  essential,  it  would 
be  a  modification  of  the  contract  to 
read  into  it  the  landlord's  changed 
purpose. 

And  a  conclusion  contrary  to  that  of 
tiie  majority  of  the  cases  was  also 
reached  in  McCullough  Realty  Co.  v« 
Laemmle   Film    Service    (1917)    181 


Iowa,  594,  165  N.  W.  33,  it  having  been 
held  that  a  lease  of  premises  ''for  film 
exchange  and  film  and  theater  sup- 
plies purposes  only"  was  terminated 
and  the  obligation  to  pay  rent  can- 
celed by  the  enactment  of  a  valid 
municipal  ordinance  which  made  it  un- 
lawful to  keep,  store,  handle,  or  repair 
any  inflammable  motion  picture  films 
in  buildings  of  the  character  of  the 
one  leased.  But  this  decision,  as  is 
pointed  out  in  the  reported  case 
(CoNKLlNG  V.  Silver,  ante,  832),  is 
clearly  distinguishable  from  cases 
which  fall  within  and  apply  the  gen- 
eral rule,  since  in  the  McCullough 
Realty  Co.  Case  the  conclusion  was 
based  on  the  theory  that  the  term 
"theater  supplies,"  as  used  in  the  lease 
and  under  the  principle  ejusdem 
generis,  had  reference  only  to  supplies 
incident  to  the  operation  of  film  thea- 
ters, so  that  the  ordinance  left  the 
lessee  no  beneficial  use  in  the  prop- 
erty. 

And  it  seems  that  the  parties  to  a 
lease  may  expressly  stipulate  that  it 
shall  be  avoided  by  enactment  of  a 
statute  or  ordinance  which  works  even 
a  partial  restriction  on  the  stipulated 
use.  This  supposition  finds  some  sup- 
port in  Hooper  v.  Mueller  (1909)  158 
Mich*  595,  183  Am.  St  Rep.  899,  123 
N.  W.  24.  In  this  case  a  building  was 
rented  for  hotel  and  saloon  purposes, 
with  a  proviso  that  the  lease  should 
be  void  if  the  lessors  did  hot  furnish 
bondsmen  as  required  by  the  Retail 
Liquor  License  Law,  and  it  was  held 
that  the  adoption  of  local  option  ren- 
dered the  performance  of  the  proviso 
impossible  and  unlawful  so  that  the 
lease  was  avoided  and  the  liability  of 
the  lessee  for  rent  terminated. 

G.  J.  a 
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MISSOURI,  KANSAS,  &  TEXAS  RAILWAY  COMPANY  et  al.,  Plffa.  in 

Err., 

V. 

HANNAH  L.  ZUBER. 

Oklahoma  Supreme  Court -^Oc^her  7,  1919, 

(—  Okla.  — ,  184  Pac  452.) 


Carrier  —  open  switch  — 

1.  The  leaving  open  of  a  switch  leading  to  a  sidetrack  at  a  time  when 
a  passenger  train  may  be  expected  momentarily,  without  ascertaining  the 
location  of  the  train,  is  ''gross  negligence,"  where  the  statute  defines  such 
negligence  to  be  tiie  want  of  slight  care  and  diligence. 

ISee  note  an  this  question  beginning  on  page  862.] 

therefor,  in  the  absence  of  gross  neg- 
ligence, fraud,  or  wilful  wrong  of  it- 
self or  its  servants. 

[See  4  R.  C.  L.  1169;  5  R.  C.  L.  9.] 


—  pass  —  injury  —  liability. 

2.  When  a  railroad  company  gives 
gratuitously,  and  a  passenger  accepts, 
a  pass,  the  former  waives  its  rights  as 
a  common  carrier  to  exact  compensa- 
tion, and  if  the  pass  contains  a  con- 
dition to  that  effect,  the  latter  assumes 
the  risk  of  ordinary  negligence  of  the 
company's  employees.  The  arrange- 
ment is  one  which  the  parties  may 
make,  and  no  jpublic  policy  is  violated 
thereby;  and  if  the  passenger  is  in- 
jured while  riding  on  such  a  pass 
gratuitously  given,  which  she  has  ac- 
cepted,   the   company   is    not    liable 

Headnotes  by  Pitchfobd,  J. 


Appeal  —  instmctions  considered  to- 
gether. 

3.  Instructions  must  be  considered 
together,  and  while  an  instruction, 
standing  alone,  may  be  subject  to  crit- 
icism, yet  if  the  instructions,  when 
taken  in  their  entirety,  fairly  submit 
the  issues  to  the  jury,  reversible  error 
is  not  committed. 

[See  14  R.  C.  L.  817.] 


Error  to  the  District  Court  for  Washington  County  (Boone,  J.)  to 
review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendants' 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Clifford  L.  Jackson,  W.  R.  The  railway  companies  were  joint 
Allen,  M.  D.  Green,  and  Cottingham  ft     tort-feasors,  and  the  release  executed 


Hayes,  for  plaintiffs  in  error: 

The  trial  court  erred  in  overrul- 
ing the  demurrers  to  the  evidence  and 
in  refusing  to  direct  a  verdict  for  the 
defendants,  because  under  the  provi«* 
sions  of  the  pass  upon  which  the 
plaintiff  was  riding  there  could  be  no 
recovery. 

Charleston  &  W.  C.  R.  Co.  v.  Thomp- 
son, 234  U.  S.  576,  58  L.  ed.  1476,  34 
Sup.  Ct.  Rep.  964;  Boering  v.  Chesa- 
peake Beach  R.  Co.  198  U.  S.  442,  48 
L.  ed.  742,  24  Sup.  Ct.  Rep.  515;  North- 
em  P.  R.  Co.  V.  Adams,  192  U.  S.  440, 
48  L.  ed.  513,  24  Sup.  Ct.  Rep.  408; 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Smith, 
38  Okla.  157,  132  Pac.  494,  Ann.  Cas. 
1915C,  620 ;  Smith  v.  Atchison,  T.  &  S. 
F.  R.  Co.  114  C.  C.  A.  157, 194  Fed.  79. 


to  the  Missouri,  Kansas,  &  Texas  Rail- 
way Company  inured  to  the  benefit  of 
the  Sante  Fe  Railway  Company. 

Grand  Trunk  R.  Co.  v.  Parks,  106 
C.  C.  A  186,  188  Fed.  760;  Paeifle 
Teleph.  &  Tel%.  Co.  v.  Parmenter,  95 
C.  C.  A.  382,  170  Fed.  140;  Graves  v. 
City  &  Suburban  Teleg.  Asso.  132  Fed. 
387;  Tanana  Trading  Co.  v.  North 
American  Trading  ft  Transp.  Co.  136 
C.  C.  A.  389,  220  Fed.  788;  Hubbard 
V.  St.  Louis  ft  M.  River  R.  Co.  178  Mo. 
249,  72  S.  W.  1073;  Wallner  ▼.  Chicago 
Consol.  Traction  Co.  245  IlL  148,  91 
N.  E.  1053 ;  The  St  Cuthbert,  157  Fed. 
799;  Laughlin  v.  Excelsior  Powder 
Mfg.  Co.  153  Mo.  App.  508,  184  S.  W. 
116. 

The  validity  of  the  release  of  liabil- 


(— .  Okla. 

ity  contained  in  the  pa9s  is  to  be  deters 
mined  by  the  acts  of  Congress  and  the 
common  law  as  interpreted  by  the 
Federal  courts. 

Charleston  &  W.  0.  R.  Co,  v.  Thomp- 
son, 234  U.  S.  576,  58  L.  ed.  1476,  34 
Sup.  Ct.  Rep.  964;  Boering  ▼.  Chesa- 
peake Beach  R.  Co.  193  U.  S.  442,  48 
L.  ed.  742,  24  Sup.  Ct  Rep.  515;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Cooper,  — 
Okla.  — ,  175  Pac.  539 ;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Hessenflow,  —  Okla,  — , 
170  Pac  1161;  Missouri,  K.  &  T.  R.  Co. 
V.  Ashinger,  —  Okla.  — ,  L.R.A.1917D, 
1180,  162  Pac.  814;  Missouri,  K.  &  T. 
R.  Co.  V.  Lynn,  —  Okla.  — ,  161  Pac. 
1058;  Morris  v.  West  Jersey  &  S.  S.  R. 
Co.  87  N.  J.  L.  579,  94  Atl.  593. 

If  the  release  is  valid  when  executed 
after  the  injury,  there  is  no  reason 
why  it  would  not  be  equally  valid 
when  executed  prior  to  the  injury. 

Robinson  v.  Baltimore  &  0.  R.  Co. 
'237  U.  S.  84,  59  L.  ed.  849,  35  Sup.  Ct. 
Rep.  491,  8  N.  C.  C.  A.  1 ;  Baltimore  & 
O.  S.  W.  R.  Co.  V.  Voight,  176  U.  S.  498, 
44  Lu  ed.  560,  20  Sup.  Ct.  Rep.  385; 
Kelly  V.  Malott,  67  C.  C.  A.  548,  135 
Fed.  74. 

Messrs.  Twyford  &  Smith  and  A*  H. 
Meyer,  for  defendant  in  error: 

The  Missouri,  Kansas,  ft  Texas  Rail- 
way Company  is  not  exonerated  from 
damages  caused  by  its  gross  and  wan- 
ton negligence,  by  reason  of  the  terms 
of  the  pass  upon  which  the  plaintiff 
below  was  riding. 

Northern  P.  R.  Co.  v.  Adams,  192 
U.  S.  440,  48  L.  ed.  513,  24  Sup.  Ct.  Rep. 
408 ;  Philadelphia  &  R.  R.  Co.  v.  Derby, 
14  How.  468,  14  L.  ed.  502, 10  Am.  Neg. 
Cas.  602 ;  The  New  World  v.  King,  16 
How.  469,  14  L.  ed.  1019,  10  Am.  Neg. 
Cas.  614;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Smith.  38  Okla.  157,  132  Pac.  494, 
Ann.  Cas.  1915C,  620;  Walther  v. 
Southern  P.  Co.  159  Cal.  769,  37  L.R.A. 
(N.S.)  235,  116  Pac.  51;  Toledo,  W.  & 
W.  R.  Co.  v.  Beggs,  85  111.  80,  28  Am. 
Rep.  613 ;  Illinois  C.  R.  Co.  v.  Read,  87 
Hi.  484,  87  Am.  Dec.  260;  Illinois  C.  R. 
Co.  V.  O'Keefe,  63  111.  App«  102;  Indi- 
ana C.  R.  Co.  V.  Mundy,  21  Ind.  48,  83 
Am.  Dec.  339 ;  Marshall  v.  Nashville  R. 
&  Light  Co.  118  Tenn.  254,  9  L.R.A. 
(N.S.)  1246,  101  S.  W.  419,  12  Ann. 
Cas.  676;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Stone,'  34  Okla.  364,  L.R.A.1915A,  142, 
125  Pac.  1120 ;  Smith  v.  New  York  C. 
R.  Co.  29  Barb.  132;  Perkins  v.  New 
York  C.  R.  Co.  24  N.  Y.  196,  82  Am. 
Dec.  282. 

The  Sante  Fe  is  responsible  for  the 
Actionable  negligence  of  its  employ- 
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ees,  irrespective  of  whether  it  may  be 
denominated  ordinary,  gross,  wanton, 
or  otherwise;  and  it  is  also  liable  for 
any  injuries  accruing  on  its  railroad 
lines  used  by  others  with  its  author- 
ity, whether  the  same  was  caused  by 
its  own  negligence  or  that  of  the  per- 
sons using  the  same. 

Midland  Valley  R.  Co.  v.  Toomer,  — 
Okla.  — ,  L.R.A.1917D,  344,  162  Pac. 
1127;  Springer  v.  Ford,  189  111.  480, 
52  L.R.A.  930,  82  Am.  St.  Rep.  464,  59 
N.  E.  953;  34  Cyc.  1089;  Lisle  v.  An- 
derson, —  Okla.  — ,  L.R.A.1917A,  128, 
159  Pac.  278;  Chicago  &  A.  R.  Co.  v. 
Wagner,  239  U.  S.  452,  60  L.  ed.  379, 
36  Sup.  Ct.  Rep.  135,  11  N.  C.  C.  A. 
1087. 

Pitchford,  J.,  delivered  the  opin- 
ion of  the  court : 

This  case  was  originally  institut- 
ed in  the  district  court  of  Washing- 
ton county  on  July  14,  1915,  by  the 
defendant  in  error  against  the  plain- 
tiffs in  error.  The  parties  will 
hereafter  be  referred  to  as  they  ap- 
peared in  the  court  below. 

The  plaintiff  was  a  resident  of  the 
city  of  Sharon,  Pennsylvania.  The 
defendant  Missouri,  Kansas,  & 
Texas  Railway  Company,  hereafter 
referred  to  as  the  "Katy,"  owns  and 
operates  a  line  of  steam  railroad, 
which  runs  from  the  city  of  St. 
Louis,  in  the  state  of  Missouri,  to 
the  city  of  Oklahoma  City,  in  the 
state  of  Oklahoma,  which  line  of 
steam  railroad  runs  through  the  city 
of  Bartlesville,  in  Washington  coun- 
ty, state  of  Oklahoma.  The  defend- 
ant Atchison,  Topeka,  &  Santa  Fe 
Railway  Company,  hereafter  re- 
ferred to  as  the  "Santa  Fe,"  owns 
and  operates  a  line  of  steam  rail- 
road, which  runs  from  the  city  of 
Independence,  in  the  state  of  Kan- 
sas, to  the  city  of  Tulsa,  in  the  state 
of  Oklahoma,  and  through  the  city 
of  Bartlesville,  in  Washington 
county,  state  of  Oklahoma.  At  a 
point  approximately  2  miles  north 
and  east  of  the  city  of  Bartlesville, 
in  Washington  county,  the  line  of^ 
railway  of  the  Katy  runs  into 
and  connects  with  the  railway 
line  of  the  Santa  Fe,  and  for  a 
distance  of  some  2  or  8  miles 
from  the  said  point,  and  to  a  point 
which    is    some  8    or    10    blocks 
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south  and  west  of  the  passenger 
station  of  the  Santa  Fe  in  the  city 
of  Bartlesville,  the  Katy  uses  the 
tracks  and  roadbeds  of  the  Santa 
Fe.  The  portion  of  the  line  of  rail- 
way belonging  to  the  defendant 
Santa  Fe  between  said  points,  as 
aforesaid,  and  all  switches  and  side- 
tracks connected  therewith  between 
said  points,  belong  to  the  Santa  Fe 
and  are  under  its  exclusive  controL 
The  Santa  Fe  had  permitted  the 
Katy  to  move  and  propel  its  trains 
over  that  portion  of  its  tracks  for 
some  time  prior  to  the  date  of  the 
injury.  On  the  24th  day  of  August, 
1914,  the  defendant  Katy  issued 
and  delivered  to  plaintiif  a  certain 
trip  pass,  entitling  the  plaintiff  to 
one  trip  from  St.  Louis,  Missouri,  to 
Oklahoma  City,  Oklahoma.  There- 
after, on  the  23d  of  September, 
1914,  plaintiff  boarded  one  of  the 
defendant  Katy's  regular  passenger 
trains  at  St.  Louis,  Missouri,  en 
route  to  Oklahoma  City,  Oklahoma. 
On  the  24th  day  of  September,  at 
about  10:30  o'clock  A.  M.,  the  train 
upon  which  plaintiff  was  a  pas- 
senger reached  a  point  a  short  dis- 
tance north  and  east  of  the  Santa 
Fe  passenger  station  in  Bartlesville, 
Oklahoma.  Said  passenger  train  was 
moving  south  and  west  at  a  speed  of 
approximately  30  miles  per  hour, 
and  ran  into  an  open  switch,  which 
branched  off  from  the  main  line  of 
the  Santa  Fe  track  and  near  said 
point.  The  passenger  train  was 
wrecked  and  the  plaintiff  was  in- 
jured. On  the  morning  of  the 
wreck,  a  crew  or  a  gang  of  section 
men  in  the  employ  of  the  defend- 
ants had  been  working  on  and  re- 
pairing the  tracks  and  sidetracks  of 
the  Santa  Fe  at  said  point,  and  were 
engaged  in  repairing  the  same  at  the 
time  said  passenger  train  arrived 
at  the  switch. 

The  Katy  filed  an  answer,  alleg- 
ing that  it  issued  to  the  plaintiff,  as 
the  mother  of  E.  B.  Zuber,  brake- 
man  in  the  employ  of  the  Baltimore 
&  Ohio  Railway  Company,  a  free 
pass,  entitling  plaintiff  to  free  trans- 
portation on  the  lines  of  the  defend- 
ant   from  St.  Louis,  Missouri,  to 


Oklahoma  City,  Oklahoma,  and 
turn,  and  that  at  the  time  of  the  al- 
leged injury  to  the  plaintiff  she  was 
being  transported  on  one  of  d^end- 
ant's  passenger  trains  under  and  by 
virtue  of  said  pass  issued  to  the 
plaintiff  as  aforesaid ;  that  said  pass 
was  issued  to  and  received  by  the 
plaintiff  and  honored  by  the  defend- 
ant under  the  terms  and  conditions 
printed  thereon ;  that  the  person  ac- 
cepting and  using  said  pass  as^ 
sumed  all  risk  of  accident,  injury, 
and  damage,  whether  resulting  from 
the  negligence  of  the  servants  and 
agents  of  the  said  defendant,  or  oth- 
erwise ;  and  that  the  plaintiff  is  now 
barred  from  maintaining  this  ac- 
tion. The  answer  filed  by  the  Santa 
Fe  was  practically  the  same  as  that 
filed  by  the  Katy.  The  jury  in  the 
court  below  returned  a  verdict  iif 
favor  of  the  plaintiff  for  $3,000. 
The  defendants  appeal. 

The  assignments  of  error  are 
numerous,  but  the  main  points  re- 
lied upon  by  the  defendants  for  re- 
versal are :  First,  that  the  plaintiff, 
in  accepting  the  pass  over  the  de- 
fendant road,  having  thereby  as- 
sumed all  risk  of  accident,  injury, 
and  damage,  whether  resulting  from 
the  negligence  of  the  servants  and 
agents  of  the  company  or  otherwise, 
is  not  entitled  to  recover;  second, 
tliat  the  court  erred  in  giving  in- 
structions Nos.  5,  6,  9,  10,  and  13. 

The  pass  upon  which  the  plaintiff 
was  being  transported  contained  the 
following  condition :  ''This  pass  is 
not  transferable  and  must  be  signed 
in  ink  by  the  holder  thereof.  The 
person  accepting  and  using  it  there- 
by assumes  all  risk  of  accident,  in- 
jury, and  damage  whether  resulting 
from  the  negligence  of  the  servants 
and  agents  of  the  companies,  or  oth- 
erwise. It  will  be  forfeited  if  pre- 
sented by  any  other  than  the  under- 
signed. I  am  not  prohibited  by 
Federal  or  state  laws  from  receiving 
free  transportation,  and  this  pass 
will  be  lawfully  used.  .  .  .  Accept 
it  on  the  above  conditions.'* 

This  pass  was  issued  to  the  plain- 
tiff as  the  dependent  mother  of  a  son 
who  was  in  the  employ  of  the  Balti- 
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more  &  Ohio  Railway  Company,  and 
was  a  character  of  pass  authorized 
by  the  acts  of  Congress  relating  to 
interstate  commerce,  the  particular 
act  in  question  being  entitled :  "An 
Act  to  Create  a  Commerce  Court, 
and  to  Amend  the  Act  Entitled  'An 
Act  to  Regulate  Commerce,*  Ap- 
proved February  Fourth,  Eighteen 
Hundred  and  Eighty-seven,  as  Here- 
tofore Amended,  and  for  Other 
Purposes,'*  approved  June  18,  1910 
(36  Stat,  at  L,  539,  chap.  309), 
which  provides  (§  7,  page  546, 
Comp.  Stat.  §  8563,  4  Fed.  Stat. 
Anno.  2d  ed.  p.  359)  : 

"No  common  carrier  subject  to 
the  provisions  of  this  act  shall,  after 
January  first,  nineteen  hundred  and 
seven,  directly  or  indirectly,  issue 
or  give  any  interstate  free  ticket, 
free  pass,  or  free  transportation  for 
passengers,  except  to  its  employees 
and  their  families :  .  .  .  Provid- 
ed, that  this  provision  shall  not  be 
construed  to  prohibit  the  inter- 
change of  passes  for  the  officers, 
agents,  and  employees  of  common 
carriers,  and  their  families." 

A  case  in  many  respects  similar 
to  the  instant  case  was  decided  by 
this  court  in  Atchison,  T.  &  S.  F,  R. 
Co.  v.  Smith,  38  Okla.  157, 132  Pac. 
494,  Ann.  Cas.  1915C,  620.  There 
the  plaintiff  was  riding  on  a  free 
pass  at  the  time  the  injury  occurred, 
which  was  delivered  to  her  in  the 
state  of  Kansas,  of  which  state  she 
was  a  citizen,  and  under  whose  laws 
the  railroad  corporation  wjas  organ- 
ized. •  The  pass  was  good  for  the 
round  trip  between  Wellington, 
Kansas,  situated  a  short  distance 
north  of  the  Oklahoma  state  line,  to 
Perry,  Oklahoma,  situated  about  53 
or  54  miles  south  thereof.  The  in- 
jury occurred  in  Oklahoma,  while 
the  plaintiff  was  on  the  return  trip. 
On  the  back  of  the  pass  was  the  fol- 
lowing provision  signed  by  the 
plaintiff:  "This  pass  is  not  trans- 
ferable, must  be  signed  in  ink  by 
the  holder  thereof,  and  the  person 
accepting  and  using  it  thereby  as- 
sumes all  risks  of  accidents  and 
damages  to  person  and  baggage, 
under  any  circumstances,  whether 


caused  by  negligence  of  agents  or 
otherwise.  ...  I  accept  the  above 
conditions.'* 

There  the  court  held  that  the 
plaintiff  was  not  entitled  to  recover. 
Justice  Kane,  in  the  third  para- 
graph of  the  syllabus,  said :  "When 
a  railroad  company  gives  gratu- 
itously and  a  passenger  accepts,  a 
pass,  the  former  waives  its  rights 
as  a  common  carrier  to  exact  com- 
pensation; and,  i^  ^,  ^ 
the  pass  contains  a  injury^Sfbimr* 
condition  to  that 
effect,  the  latter  assumes  the  risks 
of  ordinary  negligence  of  the  com- 
pany's employees.  The  arrange- 
ment is  one  which  the  parties  may 
make,  and  no  public  policy  is  vio- 
lated thereby,  and  if  the  passenger 
is  injured  or  killed  while  riding  on 
such  a  pass  gratuitously  given, 
which  he  has  accepted  with  knowl- 
edge of  the  conditions  therein,  the 
company  is  not  liable  therefor  ei- 
ther to  him  or  to  his  heirs,  in  the 
absence  of  wilful  or  wanton  negli- 
gence." 

In  the  case  of  Smith  v.  Atchison, 
T.  &  S.  F.  R.  Co.  114  C.  C  A.  157, 
194  Fed.  79,  the  syllabus  is  as  fol- 
lows: 

(1)  "Whether  a  waiver  of  liabil- 
ity for  injuries,  printed  on  the  back 
of  a  pass  delivered  to  an  employee, 
was  valid,  so  as  to  constitute  a  de- 
fense to  an  action  for  injuries  re- 
sulting from  the  carrier's  ordinary 
negligence,  depended  on  the  law  of 
the  place  of  the  accident,  and  not  on 
the  law  of  the  place  where  the  pass 
was  delivered,  since  the  rule  that  a 
contract  will  be  interpreted  accord- 
ing to  the  law  of  the  place  of  its 
execution  and  delivery  does  not  ap- 
ply to  actions  of  tort. 

(2)  "The  Oklahoma  statute 
(Comp.  Laws  1909,  §  428)  provid- 
ing that  a  carrier  of  persons  with- 
out reward  must  use  ordinary  dili- 
gence for  their  safe  carriage  was 
only  applicable  in  the  absence  of 
contract,  and  did  not  apply  to  an 
employee  traveling  on  a  pass,  who 
had  signed  a  waiver  of  liability  for 
any  injuries  that  might  occur,  which 
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waiver  was  valid  both  in  Oklahoma 
and  in  the  Federal  courts." 

In  the  opinion,  it  is  stated :  ''The 
courts  have  uniformly  held  that  a 
contract  exempting  a  carrier  from 
liability  for  negligence,  valid  at  the 
place  of  its  execution  and  delivery, 
will  not  avail  as  a  defense  when  the 
injury  occurs  in  a  state  by  whose 
laws  such  contracts  are  declared  to 
be  void  as  against  public  policy. 
Having  adopted  that  rule  when  the 
law  of  the  place  of  the  injury  would 
impose  a  liability  upon  the  carrier, 
can  a  contrary  rule  be  adopted  when 
such  law  would  protect  the  carrier 
by  enforcing  the  contract?  We 
think  not.  The  contract  is  by  its 
terms  tied  to  the  tort,  and  the  same 
law  should  be  applied  to  the  one  as 
to  the  other." 

In  the  case  of  Boering  v.  Chesa- 
peake Beach  R.  Co.  193  U.  S.  442, 
48  L.  ed.  742,  24  Sup.  Ct.  Rep.  515, 
the  action  was  brought  to  recover 
damages  for  personal  injuries  sus- 
tained by  Mrs.  Boering  while  riding 
upon  a  free  pass,  which  contained 
the  following  stipulation:  "The 
person  accepting  and  using  this  pass 
thereby  assumes  all  risk  of  accident 
and  damage  to  person  and  property, 
whether  caused  by  negligence  of  the 
company's  agents  or  otherwise." 

The  contention  of  the  plaintiff  in 
that  case  was  that  the  company  was 
liable  in  any  event  for  injuries 
caused  by  its  negligence,  because  it 
did  not  appear  that  Mrs.  Boering 
knew  or  assented  to  the  stipulation. 
The  testimony  showed  that  the  hus- 
band had  secured  the  transporta- 
tion, and  that  they  had  traveled  on 
these  passes  before,  and  plaintiff 
insisted  that  the  exemption  from 
liability  for  negligence  resulted  only 
from  a  contract  therefor ;  that  there 
could  be  no  contract  without  knowl- 
edge of  the  terms  thereof  and  as- 
sent thereto,  and  that  she  neither 
had  knowledge  of  the  stipulation, 
nor  had  she  assented  to  its  terms ; 
that,  therefore,  there  was  no  con- 
tract between  her  and  the  company 
exempting  it  from  liability  for  neg- 
ligence. The  court  there  held  that 
the  plaintiff  in  accepting  the  free 


pass  was  bound  to  know  the  condi- 
tions thereof,  and  that  she  could  not 
through  the  intermediary  of  an 
agent  obtain  the  privilege — a  mere 
license — and  then  plead  that  she  did 
not  know  upon  what  conditions  it 
was  granted.  It  was  further  held 
that  a  carrier  is  not  bound,  any 
more  than  any  other  owner  of  prop- 
erty who  grants  the  privilege,  to 
hunt  the  party  to  whom  the  privi- 
lege is  given,  and  see  that  all  condi- 
tions attached  to  it  are  made  known ; 
that  the  duty  rested  rather  upon 
the  one  receiving  the  privilege  to 
ascertain  those  conditions.  While 
the  case  just  quoted  is  relied  upon 
by  the  defendants  as  strongly  tend- 
ing to  support  their  contention,  yet 
we  fail  to  see  wherein  there  is  any 
similarity  between  this  case  and  the 
case  at  bar. 

The  case  of  Northern  P.  R.  Co. 
V.  Adams,  192  U.  S.  440,  48  L.  ed. 
513,  24  Sup.  Ct.  Rep.  408,  relied 
upon  by  defendants,  was  an  action 
brought  by  the  widow  and  son  of 
the  deceased.  The  deceased  was 
traveling  on  a  free  pass  containing 
the  following :  "The  person  accept- 
ing this  free  ticket  agrees  that  the 
Northern  Pacific  Railway  Company 
shall  not  be  liable,  under  any  cir- 
cumstances, whether  of  negligence 
of  agents  or  otherwise,  for  any  in- 
jury to  the  person,  or  for  any  loss 
or  damage  to  the  property,  of  the 
passenger  using  the  same.  I  accept 
the  above  conditions." 

The  facts  in  that  case  are  as  fol- 
lows: On  November  13,  1898,  the 
deceased  started  on  one  of  the 
Northern  Pacific  trains  from  Hope, 
Idaho,  to  Spokane,  Washington. 
Shortly  after  leaving  Hope,  Adams, 
then  in  the  smoking  car,  went  to  the 
dining  car  for  cigars.  To  reach 
the  dining  car  he  passed  through  the 
day  coach  to  the  tourist  sleeper. 
After  buying  the  cigars,  he  left  the 
dining  car  and  went  forward.  This 
was  the  last  seen  of  him.  His  body 
was  found  the  next  day  opposite  a 
curve  in  the  railway  track  about  6 
miles  west  of  Hope.  There  was  no 
direct  testimony  as  to  how  he  got 
off  the  train,  whether  by  an  acci- 
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dental  stumble,  or  being  thrown 
therefrom  through  the  lurching  of 
the  train,  which  was  going  at  a  high 
rate  of  speed.  The  road  from  Hope 
to  the  place  where  the  body  was 
found  is  in  Idaho.  There  was  a 
verdict  in  favor  of  the  plaintiffs  for 
$14,000,  which  was  sustained  by  the 
circuit  court  of  appeals  for  the 
ninth  circuit  (54  C.  C.  A.  196,  116 
Fed.  324),  and  thereupon  the  case 
was  brought  to  the  United  States 
Supreme  Court.  Justice  Brewer,  in 
delivering  the  opinion,  among  other 
things  said:  "The  question,  then, 
is  distinctly  presented  whether  a 
railroad  company  is  liable  in  dam- 
ages to  a  person  injured,  through 
the  negligence  of  its  employees,  who 
at  the  time  is  riding  on  a  pass  given 
as  a  gratuity,  and  upon  the  condi- 
tion, known  to  and  accepted  by  him, 
that  it  shall  not  be  responsible  for 
such  injuries.  It  will  be  perceived 
that  the  question  excludes  injuries 
resulting  from  wilful  or  wanton 
acts,  but  applies  only  to  cases  of  or- 
dinary negligence.  The  facts  of 
this  case  certainly  do  not  call  for 
any  broader  inquiry  than  this.  THe 
specific  matters  of  negligence 
charged  are  the  placing  of  a  non- 
vestibuled  car  in  a  vestibuled  train, 
and  the  high  rate  of  speed  at  which 
the  train  passed  around  the  curve 
at  the  place  of  injury.  But  non- 
vestibuled  cars  are  in  constant  use 
all  over  the  country, — were  the  only 
cars  in  use  up  to  a  few  years  ago, — 
and  further  the  deceased,  having 
passed  over  the  open  platform, 
knew  exactly  its  condition.  As  the 
court  charged  the  jury,  'Mr.  Adams 
must  be  presumed  to  have  known 
that  it  was  not  vestibuled  and  to 
have  acted  with  perfect  knowledge 
of  the  fact.'  The  rate  of  speed  was 
no  greater  than  is  common  on  other 
trains  everywhere  in  the  land,  and 
the  train  was,  in  fact,  run  safely  on 
this  occasion.  We  shall  assume, 
however,  but  without  deciding,  that 
the  jury  were  warranted,  consider- 
ing the  absence  of  the  vestibuled 
platform  and  the  high  rate  of  speed 
in  coming  around  the  curve,  in  find- 
ing the  company  guilty  of  negli- 


gence ;  but  clearly  it  was  not  acting 
either  wilfully  or  wantonly  in  run- 
ning its  trains  at  this  not  uncom- 
mon rate  of  speed,  and  all  that  can 
at  most  be  said  is  that  there  was 
ordinary  negligence.  Is  the  com- 
pany responsible  for  injuries  result- 
ing from  ordinary  negligence  to  an 
individual  whom  it  permits  to  ride 
without  charge  on  condition  that  he 
take  all  the  risk  of  such  negli- 
gence?" 

in  the  case  of  Charleston  &  W.  C. 
R.  Co.  V.  Thompson,  234  U.  S.  576, 
58  L.  ed.  1476,  34  Sup.  Ct.  Rep.  964, 
Mr.  Justice  Holmes,  delivering  the 
opinion,  said:  ''The  main  question 
is  whether,  when  the  statute  per- 
mits the  issue  of  a  'free  pass'  to  its 
employees  and  their  families,  it 
means  what  it  says.  The  railroad 
was  under  no  obligation  to  issue 
the  pass.  It  may  be  doubted 
whether  it  could  have  entered  into 
one,  for  then  the  services  would  be 
the  consideration  for  the  duty  and 
the  pass,  and  by  §  2  [Hepburn  Act] 
it  was  forbidden  to  charge  'a  great- 
er or  less  or  different  compensation' 
for  transportation  of  passengers 
from  that  in  its  published  rates. 
The  antithesis  in  the  statute  is  be- 
tween the  reasonable  charges  to  be 
shown  in  its  schedules  and  the  free 
passes  which  it  may  issue  only  to 
those  specified  in  the  act.  To  most  of 
those  enumerated  the  free  pass  ob- 
viously would  be  gratuitous  in  the 
strictest  sense,  and  when  all  that 
may  receive  them  are  grouped  in  a 
single  exception,  we  think  it  plain 
that  the  statute  contemplates  the 
pass  as  gratuitous  in  the  same  sense 
to  all.  It  follows,  or  rather  is  say- 
ing the  same  thing  in  other  words, 
tiiat  even  on  the  improbable  specu- 
lation that  the  possibility  of  getting 
an  occasional  free  pass  entered  into 
the '  motives  of  the  employee  in 
working  for  the  road,  the  law  did 
not  contemplate  his  work  as  a  con- 
ventional inducement  for  the  pass, 
but,  on  the  contrary,  contemplated 
the  pass  as  being  what  it  called  it- 
self, free." 

The  contention  of  the  plaintiff  in- 
the  case   just  cited   was  that   the 
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pass,  being  given  to  one  of  the  em- 
ployees of  the  defendant  company, 
was  really  not  a  free  pass,  but  was 
issued  upon  consideration  of  the 
services  of  the  employee  as  an  in- 
cident to  the  right  to  issue  a  free 
pass  to  an  employee  or  his  family, 
and  conceded  that  the  carrier  had 
the  right  to  impose  upon  the  issu- 
ance, acceptance,  and  use  of  a  free 
pass  the  condition  that  the  carrier 
shall  not  be  liable  in  damages  for 
personal  injury  to  the  recipient  in 
consequence  of  its  ordinary  negli- 
gence, but  that  this  exemption 
would  not  apply  to  employees.  The 
question  of  gross  negligence  was 
not  there  raised  by  the  plaintiff,  or 
considered  by  the  court. 

It  is  conceded  by  the  plaintiff  in 
the  instant  case  that  if  the  injury 
complained  of  resulted  from  ordi- 
nary negligence  on  the  part  of  the 
defendants,  she  would  not  be  en- 
titled to  recover,  but  that  the  pro- 
vision in  the  pass  exempting  the  de- 
fendants from  liability  was  not 
intended  to,  nor  did  it,  have  the  ef- 
fect of  protecting  the  defendants 
from  injury  resulting  from  gross 
negligence. 

We  have  seen  in  the  case  of  Smith 
V.  Atchison,  T.  &  S.  F.  R.  Co.  114  C. 
C.  A.  157,  194  Fed.  79,  that  in  an 
interstate  pass  the  carrier  may  re- 
lieve itself  from  negligence,  except 
in  case  of  wilful  negligence.  As  to 
what  constitutes  gross  or  wilful 
negligence,  the  authorities  seem  to 
be  divided.  Our  statutes  define  the 
various  degrees  of  negligence.  Sec- 
tion 2916,  Rev.  Laws  1910,  gives 
three  degrees  of  care  and  of  dili- 
gence, namely,  slight,  ordinary,  and 
great;  the  latter  includes  the  form- 
er. Under  §  2917,  id.,  slight  care  or 
diligence  is  defined  to  be  such  as 
persons  of  ordinary  prudence  usual- 
ly exercise  about  their  own  affairs 
of  slight  importance ;  ordinary  care 
or  diligence  is  such  as  they  usually 
exercise  about  their  own  affairs  of 
ordinary  importance;  and  great 
care  or  diligence  is  such  as  they 
usually  exercise  about  their  own  af- 
fairs of  great  importance.  Section 
2918,   id.,   gives  three  degrees  of 


negligence,  namely,  slight,  ordinary, 
and  gross;  the  latter  includes  the 
former.  These  degrees  of  negli- 
gence are  defined  by  §  2919,  id.,  as 
follows:  "Slight  negligence  'con- 
sists in  the  want  of  great  care  and 
diligence;  ordinary  negligence,  in 
the  want  of  ordinary  care  and  dili- 
gence; and  gross  negligence,  in  the 
want  of  slight  care  and  diligence.^' 
If  the  negligence  complained  of  in 
the  instant  case  was  only  ordinary 
negligence,  the  defendants  would 
not  be  liable.  Whether  or  not  de- 
fendants were  guilty  of  gross  negli- 
gence was  left  for  the  jury  to  de- 
cide under  the  court's  instructions 
defining  the  degrees  of  negligence. 
They  found  that  the  defendants 
were  guilty  of  gross  negligence. 
Whether  or  not  acts  surrounding  a 
particular  injury  would  constitute 
ordinary  or  gross  negligence  would 
depend  upon  all  the  circumstances 
surrounding  the  accident.  We  can 
conceive  of  many  instances  where 
the  negligence  would  only  be  ordi- 
nary, and,  on  the  other  hand,  we  can 
conceive  of  cases  where  the  nef^i- 
gence  would  be  gross.  As  long  as 
the  English  language  is  spoken,  we 
shall  hear  acts  constituting  negli- 
gence denominated  as  defined  by  our 
statutes.  Defendants  cite  many  re- 
spectable authorities  seeming  to 
hold  that  the  negligence  contemplat- 
ed in  the  issuance  of  passes  means 
any  negligence,  and  that  it  is  impos- 
sible to  define  negligence  as  being 
ordinary,  gross,  or  wilful,  and  that 
when  it  is  said  the  carrier  is  re- 
lieved from  negligence,  it  clearly 
means  all  kinds  of  negligence. 
There  is  some  conflict  of  opinion  in 
the  several  states  of  the  Union  as  to 
what  is  covered  by  the  stipulation 
in  a  free  pass  exempting  the  rail- 
road from  liability  for  injury 
caused  by  its  negligence.  There  are 
a  number  of  opinions  holding  that 
such  a  stipulation  is  valid  and  bind- 
ing on  the  passenger,  precluding  a 
recovery  for  injuries,  whe&er 
caused  by  the  carrier's  negligence 
or  otherwise,  and  attempting  to 
abolish  degrees  of  negligence.  Other 
courts,  while  conceding  the  valid- 
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ity  of  such  exemptions  in  case  of 
ordinary  negligence  hold  the  carrier 
responsible  in  cases  of  wilful,  wan- 
ton, or  gross  negligence,  and  in 
Oklahoma  it  is  declared  by  §  797, 
Rev.  Laws  1910:  "A  common  car* 
rier  cannot  be  exonerated,  by  any 
agreement  made  in  anticipation 
thereof,  from  liability  for  the  gross 
negligence,  fraud  or  wilful  wrong  of 
himself  or  his  servants/' 

The  California  statute  is  identical 
with  the  above  section.  In  the  case 
of  Walther  v.  Southern  P.  Co.  159 
Cal.  769,  37  L.R.A.(N.S.)  285,  116 
Pac.  51,  the  wreck  was  caused  hy 
the  passenger  train  running  into  an 
open  switch.  The  court  uses  the 
following  language: 

''In  her  complaint  she  alleged 
that  the  accident  and  consequent 
death  of  deceased  were  caused  by 
tiie  'gross  negligence'  of  defendant, 
and  these  allegations  were  found  by 
the  trial  court,  which  tried  the  case 
without  a  jury,  to  be  true.  .  .  . 
We  think  that  the  question  of  public 
policy  in  regard  to  such  contracts  of 
exemption,  even  as  to  passengers 
carried  gratuitously,  has  been  set- 
tled in  this  state  by  legislative  en- 
actment. Section  2175  of  the  Civil 
Code  provides :  'A  common  carrier 
cannot  be  exonerated,  by  any  agree- 
ment made  in  anticipation  thereof, 
from  liability  for  the  gross  negli- 
gence, fraud,  or  wilful  wrong  of 
himself  or  his  servants.'  Aside 
from  the  question  of  the  meaning  of 
the  term  'gross  neglig^ice'  as  used 
in  this  section,  it  is  earnestly  con- 
tended that  the  section  has  no  appli- 
cation in  the  case  of  one  carried 
without  consideration  of  any  kind> 
and  that  as  to  such  a  passenger  the 
carrier  is  not  a  common  carrier  at 
all.  We  are  of  the  opinion  that  the 
question  of  consideration  cuts  no 
figure  in  determining  the  applicabil- 
ity of  the  section.  Section  2168  of 
the  Civil  Code,  contained  in  the 
same  chapter,  which  is  entitled 
'Common  Carriers  in  General,'  de- 
clares that  'everyone  who  offers  to 
the  public  to  carry  persons,  prop- 
erty, or  messages,  excepting  only 
telegraphic  messages,  is  a  common 


carrier  of  whatever  he  thus  offers 
to  carry.'  And,  of  course,  the  de- 
fendant was,  under  this  definition,  a 
conmion  carrier  of  persons.  As 
such,  under  other  provisions  of  the 
same  chapter  and  other  chapters^ 
it  was  entitled  to  refuse  to  carry  any 
person  except  upon  compliance  with 
certain  requirements,  including  the 
payment  of  a  prescribed  reasonable 
compensation,  but,  at  the  time  of 
this  accident,  at  least,  it  could  legal- 
ly waive  any  of  these  requirements 
on  the  part  of  the  passenger,  and 
could  receive  and  carry  him  for  a 
reduced  or  different  consideration, 
or  altogether  without  consideration. 
"But  on  whatever  terms  a  com- 
mon carrier  of  persons  voluntarily 
receives  and  carries  a  person,  the 
relation  of  common  carrier  and  pas- 
senger existe.  This  is  recognized  by 
some  of  the  authorities  upholding 
the  exemption  from  liability  for 
negligence  provision  in  the  case  of 
a  passenger  carried  gratuitously. 
See  Rogers  v.  Kennebec  S.  B.  Co.  86 
Me.  261,  25  L.R.A.  491,  29  Atl. 
1069,  3  Am.  Neg.  Cas.  590.  The 
sole  inquiry  in  this  regard  is,  as  has 
been  said,  whether  the  person  was 
lawfully  on  the  vehicle  (see  Ohio  & 
M.  R.  Co.  V.  Muhling,  30  111.  9,  81 
Am.  Dec.  336),  has  been  voluntarily 
received  by  the  common  carrier  on 
any  terms  for  the  purpose  of  car- 
riage, and  is  not,  as  was  the  case  in 
Sessions  v.  Southern  P.  Co.  159  Cal. 
599, 114  Pac.  982,  a  mere  trespasser 
on  the  vehicle.  The  voluntary 
waiver  of  all  claim  for  compensa- 
tion for  carriage  of  a  person  does 
not  take  away  from  the  stetus  of 
the  carrier  as  a  common  carrier  so 
far  as  the  person  carried  is  con- 
cerned, any  more  than  would  a  spe- 
cial reduction  in  the  amount  of 
compensation  charged  or  a  special 
concession  as  to  some  other  author- 
ized requirement  accomplish  such 
effect.  The  carrier  is  still  a  common 
carrier  as  to  such  person,  with  all 
the  obligations  of  a  common  carrier, 
except  in  so  far  as  those  obligations 
are  limited  by  contract  provisions 
which  are  not  inhibited  by  law. 
Other  sections  of  our  Civil  Code  per- 
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mit  such  limitations  as  to  certain 
matters  not  here  involved,  but  § 
2175  expressly  prohibits  limitations 
of  liability  for  gross  negligence  on 
the  part  of  the  common  carrier  or 
his  servants,  whatever,  as  we  read 
the  various  sections  bearing  upon 
this  matter,  may  be  the  terms  upon 
which  it  receives  and  undertakes  to 
carry  a  passenger. 

'This  brings  us  to  a  consideration 
of  the  question  of  the  meaning  of 
the  term  'gross  negligence,'  as  used 
in  §  2175  of  the  Civil  Code,  for  un- 
der the  views  already  stated  the 
exemption  provision  in  the  pass  of 
deceased  was  not  effectual  to  free 
defendant  from  liability  for  dam- 
ages resulting  from  'gross  negli- 
gence' of  the  defendant  or  its  serv- 
ants, within  the  meaning  of  the 
term  'gross  negligence,'  as  used  in 
said  section.  The  contention  of 
jearned  counsel  for  defendant  is 
that  these  words,  in  the  connection 
in  which  they  are  used,  imply  some- 
thing in  the  nature  of  wilful  wrong, 
and  do  not  include  anything  in  the 
nature  of  a  mere  omission  to  exer- 
cise care  without  knowledge  that 
such  omission  will  probably  result 
in  injury  to  others.  Section  2175 
was,  as  it  now  stands,  a  part  of  the 
original  Civil  Code  adopted  in  the 
year  1872.  This  Code  contained 
two  sections  declaring  that  there  are 
three  degrees  of  care  and  diligence, 
— slight,  ordinary,  and  great, — 
and  three  degrees  of  negligence, — 
slight,  ordinary,  and  gross.  Slight 
care  was  defined  as  that  'which  is 
such  as  persons  of  ordinary  pru- 
dence usually  exercise  about  their 
own  affairs  of  slight  importance,' 
and  gross  negligence  was  defined  ists 
that  'which  consists  in  the  want  of 
slight  care  and  diligence.'  Sections 
16  and  17.  These  sections  were  re- 
pealed outright  in  1874,  but  such 
repeal  cannot  affect  the  question  of 
the  construction  of  the  words  'gross 
negligence'  in  8  2175  of  the  Civil 
Code,  as  it  is  the  intention  of  the 
legislature  at  the  time  of  the  adop- 
tion of  the  latter  section  that  must 
control. 

"We  see  no  warrant  for  holding 


that  the  term  'gross  negligence'  as 
used  therein  was  intended  to  mean 
other  than  tJie  'gross  negligence'  de^ 
fined  in  §  17  of  the  same  act  'to  es- 
tablish a  Civil  Code/  which  was 
simply  'the  want  of  slight  care  and 
diligence.'  This  must  necessarily 
have  been  the  view  of  this  court  in 
Donlon  Bros.  v.  Southern  P.  Co.  151 
Cal.  763,  766,  11  L.R.A.(N.S.)  811, 
91  Pac.  603,  12  Ann.  Cas.  1118,  for 
an  examination  of  the  record  shows 
that  there  could  have  been  no  other 
ground  for  the  expression  of  opin- 
ion 'that  there  was  sufficient  evi- 
dence in  the  case  warranting  the 
jury  in  finding  that  the  defendant 
was  guilty  of  gross  negligence  oc- 
casioning the  loss  and  injury  com- 
plained of.'  .  .  .  Accepting  this 
definition  of  gross  negligence,  it 
cannot  reasonably  be  contended  that 
the  evidence  was  not  legally  suffi- 
cient to  support  the  finding  of  the 
trial  court  that  the  deceased  was 
killed  by  the  gross  negligence  of  de- 
fendant's servants." 

In  the  case  of  Chicago,  R.  I.  &  P. 
R.  Go.  V.  Stone,  34  Okla.  364, 
L.R.A.1915A,  142,  125  Pac.  1120, 
the  plaintiff  at  the  time  of  the  in- 
jury was  a  trespasser  upon  a  regu- 
lar passenger  train  of  defendant 
company.  The  accident  occurred  in 
the  west  end  of  the  railway  yards 
of  Yukon.  The  train  on  which  he 
was  riding  was  running  at  the  rate 
of  about  30  miles  an  hour  when  ap- 
proaching the  west  end  of  the  pass- 
ing track  at  Yukon  station.  On 
this  passing  track  were  some  twelve 
or  fifteen  cars  which  in  some  way 
not  clearly  shown  were  permitted  to 
run  down  grade  to  the  switch  block 
and  onto  the  main  track,  and  collide 
with  the  incoming  passenger  train, 
on  which  the  plaintiff  was  riding. 
These  loose  freight  cars  struck  the 
passenger  car,  thereby  causing  the 
injury  complained  of.  Commission- 
er Sharp,  in  delivering  the  opinion, 
said ;  "To  leave  a  string  of  freight 
cars  on  such  siding,  not  under  con- 
trol, and  where  the  same,  either  by 
momentum  or  gravitation,  might 
run  down  grade  to  where  the  sid- 
ing connected  with  the  main  line, 


(—  Okla. 

and  then  upon  the  said  main  line, 
.  .  .  even  though  in  the  daytime, 
and  at  a  time  when  a  regular  pas- 
senger train  was  due,  would  be 
proof  to  show  such  gross  and  wan* 
ton  negligence  and  recklessness  as 
would  manifest  a  disregard  of  all 
consequences." 

In  Lake  Shore  &  M.  S.  R.  Co,  v. 
Bodemer,  139  111.  596,  32  Am.  St 
Rep.  218,  29  N.  E.  692,  the  facts 
were  that  the  train  which  commit- 
ted the  injury  was  traveling  at  a 
speed  of  35  or  40  miles  an  hour  in 
the  crowded  city  of  Chicago,  over 
street  crossings  upon  unguarded 
tracks,  so  connected  with  the  public 
street  and  so  apparently  a  continu- 
ation of  the  public  street  as  to  be 
regarded  by  ordinary  citizens  as  to 
be  located  in  the  public  street  along 
a  portion  of  the  city  tracks,  where 
persons  are  known  to  be  passing 
and  crossing  every  day,  in  conceded 
violation  of  the  city  ordinance  as  to 
speed  and  without  warning  of  the 
approach  of  the  train  by  the  ringing 
of  the  bell.  It  was  said  by  the 
court:  'This  conduct  tended  to 
show  such  a  gross  want  of  care  and 
regard  for  the  rights  of  others  as  to 
justify  the  presumption  of  wilful- 
ness.'" 

In  the  case  of  Northern  P.  R.  Co, 
v.  Adams,  192  U.  S.  440,  48  L.  ed. 
513,  24  Sup.  Ct.  Rep.  408,  we  find 
the  following:  "It  will  be  per- 
ceived that  the  question  excludes 
injuries  resulting  from  wilful  or 
wanton  acts,  but  applies  only  to 
cases  of  ordinary  negligence." 

If  the  court  in  the  Adams  Case 
was  not  of  the  opinion  that  there 
were  degrees  in  negligence,  why  use 
the  language  quoted?  There  has 
been  nothing  said  or  indicated  by 
the  United  States  court,  since  the 
Adams  Case,  so  far  as  we  have  been 
able  to  find,  to  the  effect  that  the 
provision  in  a  free  pass,  waiving 
claims  against  the  carrier  for  negli- 
gence, was  intended  to  include  every 
degree  of  negligence. 

In  Illinois  C.  R.  Co.  v.  Read,  37 
m.  484,  87  Am.  Dec.  260,  the  first 
paragraph  of  the  syllabus  is  as  fol- 
lows:   "A  passenger,  while  travel- 
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ing  in  the  cars  of  a  railroad,  re- 
ceived injuries  to  his  person 
occasioned  by  a  collision  of  trains. 
At  the  time  of  the  accident,  the 
passenger  was  traveling  under  a 
free  pass  given  him  by  the  com- 
pany, upon  the  back  of  which  was 
this  printed  indorsement:  'The 
person  accepting  this  free  ticket  as- 
sumes all  risks  of  accidents,  and  ex- 
pressly agrees  that  this  company 
shall  not  be  liable  under  any  circum- 
stances, whether  of  negligence  of 
their  agents,  or  otherwise,  for  any 
injury  to  the  person,  or  for  any  loss 
or  injury  to  the  property,  of  the 
passenger  using  the  ticket.'  In  an 
action  on  the  case  against  the  com- 
pany to  recover  damages  for  the  in- 
juries thus  received  by  the  passen- 
ger, it  was  held  that  this  agreement 
did  not  exempt  the  company  from 
liability  for  the  gross  negligence  of 
its  employees,  but  it  did  exempt  it 
from  liability  for  any  other  species 
or  degree  of  negligence  not  denomi- 
nated gross,  or  which  might  have 
the  character  of  recklessness.  For 
such  unavoidable  accidents  as  will 
happen  to  the  best  managed  rail- 
road trains,  this  agreement  would 
be  a  perfect  immunity  to  the  com- 
pany.*' 

To  the  same  effect  see  Toledo,  W. 
&  W.  R.  Co.  V.  Beggs,  85  111.  80,  28 
Am.  Dec.  613.  In  Indiana  C.  R.  Co. 
V.  Mundy,  21  Ind.  48,  83  Am.  Dec. 
839,  the  court  said :  "Where  a  per- 
son traveling  on  a  railroad  receives 
from  the  company  a  free  pass,  up- 
on which  is  indorsed  a  statement 
that  Mt  is  agreed  that  the  person 
accepting  this  ticket  assumes  all 
risk  of  personal  injury  and  loss  or 
damage  to  property  whilst  using  the 
same  on  the  trains  of  the  company,' 
such  indorsement  or  agreement  does 
not  cast  upon  such  person  any  risks 
arising  from  the  gross  negligence  of 
the  servants  of  the  railroad  com- 
pany in  running  the  train;  and  it 
would  seem  that  such  agreement 
does  not  cast  upon  such  person  any 
risks  arising  from  any  negligence 
of  the  servants  of  the  railroad  com- 
pany in  running  the  trains." 

To  the  same  effect  see  Philadel- 
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phia  &  R.  R.  Co.  v.  Derby,  14  How. 
468, 14  L.  ed.  502, 10  Am.  Ne^.  Cas. 
602;  The  New  World  v.  King,  16 
How.  469,  14  L.  ed.  1019,  10  Am. 
Neg.  Cas.  614. 

The  evidence  introduced  at  the 
trial  in  the  case  at  bar  tended  to 
show  that  the  car  upon  which  plain- 
tiff was  riding  could  not  have  gotten 
onto  the  sidetrack  without  the 
switch  being  open.  The  section 
foreman  of  tifie  Santa  Fe  had  a  key 
to  the  switch,  and  the  trainmen  had 
a  key,  and  tiie  evidence  further 
tends  to  show  that  the  foreman  of 
the  concrete  gang  working  at  the 
switch  on  the  date  of  the  accident 
also  had  a  key.  The  train  upon 
which  plaintiff  was  riding  was  due 
at  Bartlesville  about  11  o'clock 
A.  M.  The  question  whether  the  ac- 
tion of  the  defendants,  in  leaving 
open  the  switch  at  that  time,  know- 
ing that  a  passenger  train  might  be 
expected  at  that  hour,  without 
ascertaining  the  location  of  the 
train,  and  without  having  anyone 
looking  after  the  switeh,  would  be 
considered  gross  negligence,  was  a 
matter  te  be  submitted  to  the  jury 
under  proper  instructions.  Under 
the  evidence  in  the  case,  we  are  of 

the  opinion  that  the 

;r?ffiielc"*''"     jury   was   justified 

m  finding  the  acci- 
dent resulted  from  gross  negligence 
on  the  part  of  defendants. 

We  recognize  the  rule  is  well  es- 
tablished that  the  right  of  the  car- 
rier to  stipulate  for  exemption  from 
liability  for  its  own  negligence  in  re- 
gard to  an  interstate  pass  is  not  a 
local  question,  but  is  a  matter  for 
the  Federal  courts.  As  we  under- 
stand, the  rule  as  enunciated  in  the 
case  of  Missouri  P.  R.  Co.  v.  Castle, 
224  U.  S.  641,  56  L.  ed.  876,  32  Sup. 
Ct.  Rep.  606,  is  as  follows :  A  stet- 
ute  of  the  state  where  the  injury  oc- 
curred can  be  applied  until  Congress 
has  acted  in  the  matter.  In  the 
above  case,  the  plaintiff  based  his 
right  to  recover  upon  a  Nebraska 
statute,  which  undertook,  among 
other  things,  to  take  away  the  de- 
fense of  contributory  negligence  in 
cases  of  that  character,  when  the 


negligence  of  the  employer  was 
gross  in  comparison  to  that  of  the 
employee,  but  the  damages  were 
to  be  diminished  according  to 
the  negligence  of  the  employee. 
The  railroad  company  there  con- 
tended that  in  respect  to  inter- 
state transactions  this  legislation 
could  not  control  as  the  same 
violated  the  commerce  clause  of  the 
Constitution.  In  delivering  the  opin- 
ion. Chief  Justice  White  uses  the 
following  language:  "The  repug- 
nancy of  the  stetute  to  the  com- 
merce clause  of  the  Constitution 
was  also  averred  on  the  ground  that 
'the  plaintiff  at  the  time  he  re- 
ceived the  injuries  complained  of 
was  engaged  as  an  employee  of  an 
interstate  railroad  engaged  in  com- 
merce between  the  states  of  Mis- 
souri, Kansas,  and  Nebraska,'  and 
the  statute  of  Nebraska  'attempts 
to  regulate  and  control,  as  well  as 
create,  a  cause  of  action  and  rem- 
edy, imposing  upon  the  defendant 
company  a  liability  inconsistent 
with  and  repugnant  to  the  action  of 
the  Congress  of  the  United  Stetes 
on  said  subject.'  .  .  •  And  as,  at 
the  time  the  plaintiff  received  the 
injuries  complained  of,  there  was  no 
subsisting  legislation  by  Congress 
affecting  the  liability  of  railway 
companies  to  their  employees,  under 
the  conditions  shown  in  this  case, 
the  state  was  not  debarred  from 
thus  legislating  for  the  protection 
of  railway  employees  engaged  in  in- 
terstete  commerce." 

If  Congress  has  ever  enacted  a 
statute  relative  to  interstete  free 
passes,  defining  the  degrees  of  neg- 
ligence, we  have  been  unable  to  find 
the  same^  nor  have  we  been  cited 
to  any  by  counsel ;  therefore  we  see 
no  reason  why  the  Oklahoma  stat- 
ute, that  a  "common  carrier  cannot 
be  exonerated  by  an  agreement 
from  liability  for  gross  negligence," 
etc.,  would  not  be  applicaUe  to  the 
case  at  bar.  Certainly  the  decisions 
of  the  Federal  court,  quoted  supra, 
clearly  seem  to  contemplate  that 
even  in  the  absence  of  any  state 
stetute  the  common  carrier  could 
not  be  exonerated  by  any  agreement 
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as  against  the  gross  negligence, 
fraud,  or  wilful  wrong  of  itself  or 
its  servants. 

The  defendants  complain  of  in- 
structions Nos.  5,  6,  9,  10,  and  13, 
which  are  as  follows : 

(5)  "Under  the  law  of  this  state, 
l^ross  negligence,  as  is  used  in  these 
Instructions,  is  defined  as  the  want 
of  slight  care  and  diligence.  It  is 
the  doing  of  some  act  or  thing  which 
a  person  of  ordinary  prudence  and 
intelligence  would  not  do  under  the 
circumstances,  or  the  failure  to  do 
some  act  or  thing  which  a  person  of 
ordinary  prudence  and  intelligence 
would  do  under  like  circumstances. 
Should  such  conduct  or  acts  be  of 
such  a  nature  as  to  amount  to  a 
gross  want  of  care  and  regard  for 
the  rights  of  others,  it  amounts  to 
wilfulness,  and  it  is  not  necessary, 
in  order  to  raise  an  inference  of 
such  negligence,  to  prove  that  the 
defendant's  servants  were  actuated 
by  ill  will  directed  specially  towards 
the  plaintiff,  or  to  have  known  that 
she  was  in  such  position  as  to  be 
likely  to  be  injured." 

(6)  "Slight  care  and  diligence  as 
used  in  these  instructions  is  such 
care  and  diligence  as  persons  of  or- 
dinary prudence  usually  exercise 
about  their  own  affairs  of  slight 
importance." 

(9)  "You  are  instructed  that  the 
defendants  owed  to  the  plaintijff  the 
duty  of  conveying  her  from  St. 
Louis,  Missouri,  to  Oklahoma  City, 
Oklahoma,  using  ordinary  care  and 
prudence  to  so  maintain  and  operate 
their  trains,  lines  of  railroad,  and 
roadbed,  switches,  and  yards,  as  to 
make  them  reasonably  safe  for 
travel  by  the  public  in  general, 
without  regard  to  whether  the  plain- 
tiff was  riding  on  a  pass  or  not." 

(10)  **You  are  instructed  that  the 
acts  of  Congress  relative  to  inter- 
state commerce  authorize  and  per- 
mit carriers  to  issue  free  passes  to 
dependent  members  of  the  family  of 
•employees  of  railroad  companies, 
and  to  stipulate  in  such  passes  that 
the  person  using  the  same  for  trans- 
])ortation  shall  assume  all  risks  of 
accident^     injury,      and     damage. 


18k  Pac.  45t.) 

whether  resulting  from  the  ordi- 
nary negligence  of  the  servants  and 
agents  of  the  company  issuing  the 
pass,  or  otherwise ;  but  in  this  con- 
nection, you  are  instructed  that  the 
law  does  not  permit  the  defendants 
to  contract  against  injury  resulting 
from  the  acts  of  their  employees 
amounting  to  gross  negligence,  or  a 
wanton  disregard  of  the  rights  of 
others." 

( 13 )  "You  are  therefore  instruct- 
ed that,  should  you  find  from  the 
evidence  in  this  case,  by  a  fair  pre- 
ponderance thereof,  that  the  plain- 
tiff was  riding  upon  a  passenger 
train  of  the  Katy  Railroad  Company 
on  the  24th  day  of  September,  1914, 
over  the  railroad  line  of  the  defend- 
ant Santa  Fe  Railroad  Company, 
and  that  the  servants,  agents,  or 
employees  of  the  defendants,  or 
either  of  them,  were  not  in  the  exer- 
cise of  slight  care  and  diligence  to 
keep  the  lines  and  appliances  in  and 
about  tiie  yard  in  the  city  of  Bartles- 
ville  in  a  reasonably  safe  condition 
for  traffic,  but  were  guilty  of  gross 
negligence,  as  defined  by  these  in- 
structions, in  opening  and  permit- 
ting to  remain  open  a  certain 
switch,  and  that  said  train  ran  into 
said  open  switch  and  collided  with  a 
freight  train  standing  upon  said 
switch  or  sidetrack,  and  that  there- 
by plaintiff  was  injured,  it  will  be 
your  duty  to  find  for  the  plaintiff, 
and,  if  you  fail  so  to  find,  you  will 
return  a  verdict  for  the  defend- 
ants." 

The  court  may  have  been  in  error 
in  giving  instruction  No.  9,  but  it  is 
a  settled  rule  in  this  jurisdiction 
that  instructions  Appeal^ 
must  be  construed  ioiVideV^*' 
as  a  whole  and  to-  *•«•**»•'• 
gether,  and  it  is  not  necessary  that 
any  particular  paragraph  thereof 
contain  all  the  law  of  the  case.  It 
is  sufficient  if,  when  taken  together 
and  considered  as  a  whole,  th^  fair- 
ly present  the  law  of  the  case,  and 
there  is  no  conflict  between  the  dif- 
ferent paragraphs  thereof,  and 
while  an  instruction,  standing  alone, 
may  be  subjected  to  the  criticism  of 
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being  indefinite  and  uncertain,  yet, 
if  other  instructions  fairly  submit 
the  material  issues  to  the  jury,  re- 
versible error  is  not  committed. 
Ponca  City  Ice  Co.  v.  Robertson, 
—  Okla.  — ,  169  Pac.  1111;  Lons- 


dale V.  Schlegel,  —  Okla.  — ^  171 
Pac.  330 ;  Newton  v.  Allen,  —  Okla, 
— ,  168  Pac.  1009. 

The  judgment  of  the  trial  court  is 
affirmed. 

All  the  Justices  concur. 


ANNOTATION. 
What  amounts  to  groM  negligence  for  which  carrier  is  liable  to  free  passenger. 


I.  Introductory,  852. 
II.  Acts  amounting  to  gross  negligence, 

852. 
III.  Acts  not  amounting  to  gross  negli- 
gence,  854. 

I.  Introdtictory. 

The  question,  What  amounts  to 
gross  negligence  for  which  a  carrier 
will  be  liable  to  a  free  passenger,  must 
be  decided  by  the  particular  circum- 
stances of  each  case,  since  the  law 
furnishes  no  adequate  definition  of  the 
term  ''gross  negligence"  beyond  such 
generalities  as  that  "gross  negligence 
is  the  want  of  slight  diligence''  and 
the  like.  Indeed,  it  has  been  said  by 
the  Supreme  Court  of  the  United 
States  that  'if  the  law  furnishes  no 
definition  of  the  terms  gross  negli- 
gence, or  ordinary  negligence,  which 
can  be  applied  in  practice,  but  leaves 
it  to  the  jury  to  determine,  in  each 
case,  what  the  duty,  was,  and  what 
omissions  amount  to  a  breach  of  it,  it 
would  seem  that  imperfect  and  con- 
fessedly unsuccessful  attempts  to  de- 
fine that  duty  had  better  be  aban- 
doned." The  New  World  v.  King 
(1853)  16  How.  (U.  S.)  469,  14  L.  ed. 
1019,  10  Am.  Neg.  Cas.  614.  For  this 
reason  no  attempt  has  been  made  to  de- 
duce any  general  rule  from  the  cases 
failing  within  the  scope  of  the  present 
discussion,  but  the  decisions  have 
been  classified  merely  in  accordance 
with  the  holding  of  the  court  as  to  the 
presence  or  absence  of  gross  negli- 
gence. 

The  discussion  excludes  cases 
wherein  it  was  apparent  that  the  pas- 
senger was  a  drover  or  other  person 
accompanying  freight,  or  a  mail  clerk, 
express  messenger,  news  agent,  etc., 
since  by  the  weight  of  authority  such 
persons  are  considered  as  passengers 
for  hire. 


Ih  Ada  anunmting  to  gross  negiigenoe. 

In  each  of  the  following  cases  the 
negligence  of  the  carrier  was  held  to 
be  of  that  degree  denominated  as 
gross,  subjecting  the  carrier  to  liabil- 
ity to  a  free  passenger: 

United  States— Philadelphia  &  R.  R. 
Co.  V.  Derby  (1852)  14  How.  468,  14 
L.  ed.  502,  10  Am.  Neg.  Cas.  602;  The 
New  World  v.  King  (1853)  16  How. 
469,  14  L.  ed.  1019,  10  Am.  Neg.  Cas. 
614. 

California.— Walther  v.  Southern  P. 
Co.  (1911)  169  Cal.  769,  37  L.R.A. 
(N.S.)  235,  116  Pac.  51. 

lUinais.— Illinois  C.  R.  Co.  v.  Read 
(1865)  37  111.  484,  87  Am.  Dec.  260, 
approved  in  Toledo,  W.  &  W.  R.  Co.  v. 
Beggs  (1877)  86  111.  80,  28  Am.  Rep. 
613 ;  Jacksonville  South  Eastern  R.  Co. 
V.  Southworth  (1889)  32  111.  App.  307, 
affirmed  in  (1890)  136  111.  260,  26  N. 
E.  1093;  Illinois  C.  R.  Co.  v.  O'Keefe 

(1896)  63  111.  App.  102,  reversed  in 

(1897)  168  111.  116,  39  L.R.A.  148,  61 
Am.  St  Rep.  68,  48  N.  E.  294,  4  Am* 
Neg.  Rep.  48 ;  Pennsylvania  Co.  v.  Pur- 
vis (1906)  128  111.  App.  367. 

Massadiusetts. — Doyle  v.  Fitchburg 
R.  Co.  (1894)  162  Mass.  66,  26  L.R.A. 
167,  44  Am.  St.  Rep.  335,  37  N.  E.  770. 

Minnesota. — Jacobus  v.  St.  Paul  & 
C.  R.  Co.  (1873)  20  Minn.  125;  Gil.  110, 
18  Am.  Rep.  360. 

MissourL — ^Bryan  v.  Missouri  P.  R. 
Co.  (1888)  32  Mo.  App.  228. 

Oklahoma. — See  Missouri,  K.  &  T.  R. 
Co.  V.  ZuBBES  (reported  herewith) 
ante,  840. 

WLsconsiiu — Anna  v.  Milwaukee  & 
N.  R.  Co.  (1886)  67  Wis.  46^  67  Am, 
Rep.  388,  30  N.  W.  282,  10  Am.  Neg. 
Cas.  646. 

Canada. — Ryckman  v.  Hamilton,  G. 
&  B.  Electric  R.  Co.  (1906)  10  OnU  L* 
Rep.  419,  4  Ann.  Cas«  1126. 
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In  The  New  World  v.  King  (U.  S.) 
supra,  wherein  it  appeared  that  the 
plaintiff  had  been  scalded  by  steam 
and  hot  water  from  the  explosion  of  a 
boiler  flue  on  the  defendant's  steam- 
boat, on  which  he  was  traveling  as  a 
free  passenger,  the  court  held  that  the 
failure  of  the  defendant  to  exert  the 
skill  required  for  the  proper  manage- 
ment of  the  boilers  and  machinery  of 
the  steamboat  amounted  to  gross  negli- 
gence for  the  results  of  which  the  de- 
fendant was  liable.  In  defining  gross 
negligence  the  court,  quoting  the  su- 
preme court  of  Maine,  said:  ''How 
much  care  will,  in  a  given  case,  re- 
lieve a  party  from  the  imputation  of 
gross  negligence,  or  what  omission 
will  amount  to  the  charge,  is  neces- 
sarily a  question  of  fact,  depending  on 
a  great  variety  of  circumstances  which 
the  law  cannot  exactly  define.** 

In  Philadelphia  &  R.  R.  Go.  v.  Derby 
(U.  S.)  supra,  it  appeared  that  the 
plaintiff  had  been  injured  by  jumping 
from  one  of  the  defendant's  cars  to 
avoid  an  impending  collision  with  an- 
other car  approaching  on  the  same 
track.  The  plaintiff  was  a  stockholder 
of  the  defendant  company,  and  at  the 
time  was  riding  by  invitation  of  the 
president  of  the -company  and  paying 
no  fare.  The  evidence  disclosed  that 
the  engineer  of  the  colliding  locomo- 
tive had  acted  in  disobedience  of  his 
orders  in  running  the  locomotive  on 
the  track  on  which  the  collision  oc- 
curred. The  court,  affirming  a  verdict 
for  the  plaintiff,  held  that  the  acts  of 
the  defendant's  servant  constituted 
gro3s  negligence  for  which  the  plain- 
tiff was  entitled  to  recover,  although 
he  was  not  traveling  in  one  of  the 
usual  passenger  cars. 

In  Walther  v.  Southern  P.  Co.  (Cal.) 
supra,  the  evidence  showed  that  the 
train  on  which  the  deceased  had  been 
riding  was  wrecked  by  running  into  a 
switch  which  had  been  left  open  by  a 
switch  foreman  in  violation  of  the  de- 
fendant's rules.  The  deceased  was,  at 
the  time,  a  free  passenger,  and  had 
agrejsd  not  to  hold  the  defendant  liable 
for  any  injuries  suffered  by  him.  It 
was  held,  however,  that  the  act  of  the 
defendant  amounted  to  gross  negli- 
gence for  which  it  was  liable. 


In  Illinois  C.  R.  Co.  v.  O'Keefe 
(1896)  63  111.  App.  102,  it  was  held 
that  the  action  of  an  agent  of  the  de- 
fendant company  in  ordering  a  train  to 
.  proceed,  on  the  theory  that  another 
train  was  late,  when  such  was  not  the 
case,  amounted  to  gross  negligence  for 
which  the  carrier  was  liable  to  the 
representative  of  a  free  passenger 
killed  in  the  resulting  collision. 
(That  case  was  reversed  in  (1897)  168 
111.  115,  39  L.R.A.  148,  61  Am.  St.  Rep. 
68,  48  N.  E.  294,  4  Am.  Neg.  Rep.  48, 
on  the  ground  that  the  deceased,  by 
riding  on  the  front  platform  of  a 
baggage  car  without  the  defendant's 
consent,  did  not  thereby  become  a  pas- 
senger.) 

In  Pennsylvania  Co.  v.  Purvis 
(1906)  128  111.  App.  367,  it  appeared 
that  the  plaintiff  was  injured  by  a  col- 
lision between  the  train  on  which  he 
was  traveling  as  a  free  passenger,  and 
a  freight  train  of  the  defendant  which 
at  the  time  was  backing  down  the 
track  to  take  up  some  freight  cars 
which  had  broken  away.  The  court, 
affirming  a  verdict  for  the  plaintiff, 
despite  a  contract  limiting  the  carri- 
er's liability  for  negligence,  stated 
that  in  its  opinion  the  evidence  war- 
ranted a  finding  of  gross  negligence, 
although  it  quoted  authorities  to  the 
effect  that  any  negligence  when  the 
passenger  was  not  at  fault  was  gross 
negligence. 

In  Illinois  C.  R.  Co.  v.  Read  (1865) 
37  111.  484,  87  Am.  Dec.  260,  approved 
in  Toledo,  W.  &  W.  R.  Co.  v.  Beggs 
(1877)  85  111.  80,  28  Am.  Rep.  613,  the 
evidence  showed  that  the  plaintiff, 
while  traveling  as  a  free  passenger  on 
the  defendant's  train,  was  injured  by 
the  running  of  the  engine  of  a  freight 
train  into  the  car  in  which  he  was  rid- 
ing. At  the  time  of  the  collision  it 
was  dark  and  foggy  and  the  track  was 
slippery.  The  court  held  that  the  de- 
fendant would  not  be  protected  by  a 
contract  limiting  its  liability  for  neg- 
ligence, saying:  "The  negligence  in 
this  case  was  found  by  the  jury  to 
have  been  gross,  amounting,  as  we  are 
inclined  to  think,  to  recklessness  on 
the  part  of  the  conductor  having 
charge  of  the  train  in  which  appellee 
was    a   passenger,    consequently   the 
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ccHnpany  are  not  protected  by  this 
special  contract."  But  a  judgment  for 
the  plaintiff  was  reversed  on  the  plea 
of  a  release  of  all  damages. 

In  a  case  where  the  evidence  showed 
that  the  track  of  the  defendant  rail- 
road was  rough  and  uneven,  the  ties 
rotten,  and  the  rails  battered,  split, 
and  insecurely  fastened,  the  court  held 
that  the  jury  were  fully  warranted  in 
finding  that  such  a  condition  was  the 
result  of  gross  negligence,  for  which 
the  defendant  was  liable  to  a  free  pas- 
senger injured  by  the  derailment  of  a 
car,  regardless  of  a  contract  by  which 
the  plaintiff  agreed  to  assume  all  risk 
of  injury.  Jacksonville  Southeastern 
R.  Co.  V.  Southworth  (1889)  32  111. 
App.  307,  affirmed  in  (1890)  135  111. 
250,  25  N.  E.  1093. 

In  Doyle  v.  Fitchburg  R.  Co.  (1894) 
162  Mass.  66,  25  L.R.A.  157,  44  Am.  St. 
Rep.  335,  37  N.  E.  770,  it  appeared  that 
a  train  of  the  defendant  had  collided 
with  a  car  in  which  one  Doyle  was  rid- 
ing as  a  free  papsenger.  The  collision 
occurred  by  reason  of  the  carelessness 
of  the  engineer  of  the  colliding  train. 
The  court  held  that  the  defendant  was 
chargeable  with  gross  negligence  and 
liable  for  the  death  of  Doyle,  although 
he  had  agreed  to  assume  the  risk  of  all 
injury. 

In  Jacobus  v.  St  Paul  &  C«  R.  Co. 
(1873)  20  Mum.  125,  Gil.  110,  18  Am. 
Rep.  360,  the  plaintiff,  who  had  been 
injured  while  riding  on  the  defend- 
ant's train  as  a  free  passenger,  sought 
to  recover  for  the  injuries  incurred, 
although  he  had  agreed  to  assume  all 
risk  of  accident  caused  by  the  neg- 
ligence of  the  defendant.  It  appeared 
that  the  injury  was  caused  by  the 
breaking  of  a  stick  of  cross-grained 
cordwood  which  was  used  as  the  stake 
of  a  loaded  lumber  car  in  the  train, 
while  the  train  was  traveling  at  a 
rapid  speed.  It  was  held  that  the  facts 
showed  gross  negligence,  for  the  re- 
sults of  which  the  defendant  was  lia- 
ble. 

In  Bryan  v.  Missouri  P.  R.  Co. 
(1888)  32  Mo.  App.  228,  the  court  said 
that  where  a  free  passenger  was  him- 
self without  fault,  any  negligence  of 
the  carrier  resulting  in  his  injury 
would  be  gross  negligence. 


In  the  reported  case  (Missouri,  K.  & 
T.  R.  Ck).  V.  ZUBEB,  ante,  840)  it  is  held 
that  the  leaving  open  of  a  switch  at 
an  hour  when  a  passenger  train  may 
be  expected,  without  ascertaining  the 
location  of  the  train  and  without  leav- 
ing anyone  to  guard  the  switch,  con- 
stitutes gross  negligence  for  which  the 
defendant  is  liable  in  damages  to  a 
passenger  injured  while  traveling  on 
a  gratuitous  pass. 

In  Annas  v.  Milwaukee  &  M.  R.  Co. 
(1886)  67  Wis.  46,  57  Am.  Rep.  388,  30 
N.  W.  282,  10  Am.  Neg.  Cas.  546,  the 
plaintiff  sought  td  recover  damages 
for  the  death  of  her  husband,  occa- 
sioned by  the  alleged  negligence  of  the 
defendant  railroad.  It  appeared  that 
the  husband  was  killed  while  traveling 
as  a  free  passenger  in  one  of  the  de- 
fendant's trains  which,  while  stalled 
in  a  snowstorm,  was  struck  by  an  en- 
gine with  a  snowplow  attached,  which 
had  approached  without  slackening 
speed.  The  husband  had  agreed  to 
assume  all  risk  of  injury,  but  it  was 
held  that  the  evidence  was  sufficient 
to  show  gross  negligence  for  the  re- 
sults of  which  the  defendant  was  lia- 
ble. 

In  Ryckman  v.  Hamilton,  6.  &  B. 
Electric  R.  Co.  (1905)  10  Ont.  L.  Rep. 
419,  4  Ann.  Cas.  1126,  the  court  said 
that  evidence  of  a  head-on  collision  be- 
tween the  car  on  which  a  free  passen- 
ger was  riding,  and  another  car  of  the 
defendant  company,  was  prima  facie 
evidence  of  gross  negligence  for  which 
the  carrier  was  liable. 

III.  Acts  not  amounting  to  gross  negli^ 

gence. 

In  each  of  the  following  cases  the 
act  or  omission  of  the  carrier  was  held 
not  to  amount  to  gross  negligence, 
subjecting  the  carrier  to  liability  to  a 
free  passenger:  Northern  P.  R.  Co.  v. 
Adams  (1903)  192  U  S.  440,  48  L.  ed. 
513,  24  Sup.  Ct.  Rep.  408;  Smith  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (1912)  114 
C.  C.  A.  157, 194  Fed.  79;  Toledo,  W.  & 
W.  R.  Co.  V.  Beggs  (1877)  85  111.  80, 
28  Am.  Rep.  613;  John  v.  Northern  P. 
R.  Co.  (1910)  42  Mont.  18,  32  L.R.A. 
(N.S.)  85,  111  Pac.  632;  Welles  v.  New 
York  C.  R.  Co.  (1858)  26  Barb.  (N.  Y.) 
641. 
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In  Northern  P.  R.  Co.  v.  Adams 
(U.  S.)  supra,  it  was  held  that  the 
placing  of  a  nonvestibuled  car  in  a 
vestibuled  train  was  at  most  but  or- 
dinary negligQpce,  so  that  no  liability 
would  ensue  for  the  deal^  of  a  free 
passenger  who  was  thrown  from  the 
train  while  going  from  one  car  to  an- 
other, such  passenger  having  agreed  to 
assume  the  risks  of  ordinary  negli- 
gence. 

It  was  held  in  Smith  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (1912)  114  C.  C.  A.  157, 194 
Fed.  79,  that  the  derailing  of  a  train, 
causing  injuries  to  a  free  passenger 
thereon,  presented  a  case  of  ordinary 
negligence  only,  and  failed  to  show  a 
wanton  breach  of  duty  for  which  the 
company  would  have  been  liable  to  a 
free  passenger  who  had  signed  a  waiv- 
er of  liability  for  any  injuries  caused 
by  the  negligence  of  agents  of  the  car- 
rier, or  otherwise. 

In  Toledo,  W.  &  W.  R.  Co.  v.  Beggs 
(1877)  85  la  80,  28  Am.  Rep.  618,  an 
action  to  recover  for  injuries  sustained 
by  reason  of  the  breaking  of  a  wheel  of 
the  car  in  which  the  plaintiff  was  rid- 
ing, the  court  said  by  way  of  dictum 
that,  assuming  that  the  plaintiff  was  a 
passenger  on  a  free  ticket  containing 
the  usual  conditions,  he  could  not  re- 


cover, since  the  breaking  of  the  wheel, 
which  had  been  thoroughly  tested,  did 
not  amount  to  gross  negligence. 

In  John  V.  Northern  P.  R.  Co.  (1910) 
42  M<mt.  18,  32  L.R.A.(N.S.)  85,  111 
Pac.  632,  the  court  said  that  proof  of 
'the  derailment  of  a  train  would  not, 
standing  alone,  be  sufficient  to  show 
gross  negligence  so  as  to  charge  a  car- 
rier with  liability  to  a  free  passenger 
injured  thereby. 

In  Welles  v.  New  York  C.  R.  Co. 
(1858)  26  Barb.  (N.  Y.)  641,  it  ap- 
peared that  a  free  passenger  was  in- 
jured by  a  collision  between  the  train 
on  which  he  was  riding,  and  certain 
cars  of  a  freight  train  standing  on  the 
same  track.  The  court  said:  ''All 
collisions  of  trains  must  be  the  re- 
sult of  negligence  in  some  degree, 
perhaps  in  the  scale  or  degree  of 
gross  negligence.  But  .  .  .  there 
is  nothing  in  this  case  to  warrant 
the  finding  that  the  defendants  were 
guilty  of  such  gross  negligence  as  is 
equivalent  to  fraud,  or  evidence  of 
fraud  or  bad  faith."  And  it  was  held 
that  by  reason  of  a  contract  by  which 
the  passenger  had  agreed  to  assume 
the  risk  of  all  injury,  the  defendants 
were  absolved  from  liability. 

B*  &•  B* 


A.  W.  JENNINGS,  Plff.  In  Err., 

v. 

ANN  E.  MARSTON. 

Tirginia  Supreme  Court  of  Appeals -^  Jun0  14^  19 17* 

(121  Va.  79,  92  S.  E.  821.) 

Ejectment  —  tracing  title  —  common  source. 

1.  A  plaintiff  in  ejectment  need  not  trace  title  b^ond  the  common 
source. 

[See  note  on  this  question  beginning  on  page  860.] 


Estoppel  —  to  dispute  common  source 
of  title. 

2.  The  rule  that  a  plaintiff  in  eject- 
ment need  not  trace  title  back  of  the 
common  source  rests  upon  the  princi- 
ple of  estoppel,  the  defendant  not  be- 
ing allowed  the  inconsistency  of  claim- 
ing both  under  and  against  the  same 
title. 

[See  9  R.  C.  L.  846.] 


Ejectment  —  tracing  title  beyond  com- 
mon source  —  conveyance  of  adjoin- 
ing tract. 

3.  In  ejectment  arising  out  of  a  dis- 
pute as  to  the  location  of  a  boundary 
line  between  two  distinct  tracts,  one 
of  which  a  common  grantor  derived 
from  one  source  and  conveyed  to 
plaintiff,  and  the  other  of  which  he 
derived  from  another  source  and  con- 
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veyed  to  defendant,  the  rule  of  com- 
mon source  of  title  does  not  apply  to 
relieve  plaintiff  from  tracing  title  be- 
yond such  common  source. 

Estoppel  —  deed  without  warranty  — 
acquisition  of  conflicting  title. 

4.  A  deed  without  warranty  to  se^ 
cure  a  debt  does  not  estop  the  grantor 
from  acquiring  a  conflicting  title  to  a 
portion  of  the  tract. 

[See  10  R.  C.  L.  677.] 

Ejectment  —  recovery  on  strength  of 
title. 

5.  A  plaintiff  in  ejectment  must  re- 
cover upon  the  strength  of  his  own 
title,  which  he  must  connect  with  the 
<;onmionwealth  or  with  a  common 
43ource  with  that  of  defendant. 

[See  9  R.  C.  L.  838.] 

Boundary  —  on  pond  —  marked  line 
on  water's  edge. 

6.  Bounding  a  grant  on  a  pond  does 
not  per  se  extend  title  to  the  center 
if  the  boundary  of  the  tract  is  indi- 
cated by  an  old  and  marked  line  fol- 
lowing the  high-water  mark  of  the 
pond  bed. 

[See  4  B.  G.  L.  96.] 


—  on  non-navigable  stream. 

7.  Owners  of  land  on  non-navigable 
streams  are  presumed  to  own  to  the 
middle  thread  of  the  streanL 

[See  4  R.  C.  L.  85.] 

Deed  —  boundary  on  stream  —  con- 
veyance to  middle. 

8.  A  conveyance  by  one  owning  to 
the  middle  thread  of  a  stream,  by  deed 
calling  for  the  stream  as  a  boundary, 
is  conclusively  presumed  to  convey  to 
the  middle  unless  the  presumption  is 
expressly  excluded  by  words  in  the 
conveyance. 

[See  4  R.  C.  L.  86.] 

Evidence  —  presumption  —  boundary 
on  stream. 

9.  The  presumption  of  ownership  to 
the  middle  of  a  stream  by  one  whose 
land  bounds  thereon  is  rebuttable,  and 
yields  to  proof  that  the  edge  of  the 
stream  is  the  true  boundary  line. 

[See  4  R.  C.  L.  86.] 

—  intention  of  grantor  —  presump- 
tion. 

10.  A  grantor  is  not  presumed  to  in- 
tend to  convey  more  than  he  owns. 


Error  to  the  Circuit  Court  for  the  City  of  Williamsburg  and  County  of 
James  City  to  review  a  judgment  in  favor  of  plaintiff  in  an  action  brousrht 
to  recover  possession  of  certain  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  S.  O.  Bland  and  Henley,  An- 
derson,  &  Hall,  for  plaintiff  in  error: 

Plaintiff  must  recover  upon  the 
strength  of  her  own  title,  and  not 
upon  the  weakness  of  her  adversary's 
title. 

Spriggs  V.  Jamerson,  115  Va.  260,  78 
S.  E.  571. 

There  can  be  no  such  thing  as  trac- 
ing title  to  a  common  source  when  the 
tracts  or  parcels  of  land  are  separate 
and  distinct. 

Smith  V.  Stanley,  114  Va.  117,  76  S. 
E.  742. 

If  the  evidence  of  plaintiff  was  suffi- 
cient to  submit  the  case  to  the  jury, 
yet  jury  might  have  found  with  de- 
fendant, and  the  court  must  so  find. 

Higgins  V.  Southern  R.  Co.  116  Va. 
890,  88  S.  E.  880;  Newberry  v.  Watts, 
116  Va.  780,  82  S.  E.  703;  Jordan  v. 
Walker,  115  Va.  109,  78  S.  E.  643; 
Honaker  v.  Shrader,  115  Va.  318,  79  S. 
E.  391;  Mitchell  v.  Williams,  114  Va. 
420,  76  S.  E.  949;  Pilkerton  v.  Rober- 
son,  110  Va.  186,  65  S.  E.  835;  Wheal- 
ton  V.  I>oughty,  116  Va.  566,  82  S.  E. 
94. 


The  evidence  of  the  defendant  con- 
clusively showed  ownership  to  the 
south  line. 

Whealton  v.  Doughty,  supra ;  Dogan 
V.  Seekright,  4  Hen.  &  M.  125;  Pasley 
V.  English,  6  Gratt.  141;  Coles  v. 
Wooding,  2  Patton  &  H.  (Va.)  196. 

The  evidence  of  the  defendant,  if 
not  conclusive,  was  presumptive  that 
the  Smith  line  was  correct,  and  on  a 
demurrer  to  the  evidence  that  pre- 
sumption must  control. 

Smith  V.  Stanley,  114  Va.  117,  75 
S.  E.  742;  15  Cyc.  128;  Lawson,  Pre- 
sumptive Ev.  rule  89,  p.  492;  Adams, 
Ejectment,  33;  Newell,  Ejectment,  § 
12,  p.  290;  Tyler,  Ejectment,  71. 

Defendant  showed  title  to  the  dis- 
puted land  by  adverse  possession. 

Merrill  v.  Tobin,  30  Fed.  738 ;  East- 
em  R.  Co.  V.  Allen,  135  Mass.  13 ;  Wil- 
liams V.  Buchanan,  23  N.  C.  (1  Ired. 
L.)  635,  36  Am.  Dec.  760;  Atty.  Gen. 
V.  Ellis,  198  Mass.  91,  15  L.R.A.(N.S.) 
1120,  84  N.  E.  430;  Illinois  Steel  Co.  v. 
Bilot,  109  Wis.  428,  83  Am.  St.  Rep. 
905,  84  N.  W.  855,  85  N.  W.  402;  1  R. 
C.  L.  694. 


JENNINGS  V. 

ilBl  Va.  79,  9t 

Messrs.  Frank  Amdstead  and  B.  D. 
Peachy,  Jr^^  for  defendant  in  error: 

Defendant  Jennings  is  estopped  to 
deny  the  title  of  the  Cranstones  in  the 
BacUdns  tract. 

Laidley  v.  Central  Land  Co.  30  W. 
Va.  605,  4  S.  E.  705. 

The  soathem  boundary  of  the  Bad- 
kins  tract  in  all  of  the  deeds  in  the 
chain  of  title  is  given  as  Cranston's 
mill  pond.  The  legal  construction  of 
this  call  is  the  center  of  Cranston's 
mill  pond  or  the  main  thread  of  the 
stream,  just  as  if  the  center  or  main 
thread  of  the  stream  had  been  express- 
ly called  for  in  the  deed. 

Providence  Forge  Fishing  ft  Hunt- 
ing Club  V.  Miller  Mfg.  Co.  117  Va. 
129,  83  S.  E.  1047;  Hardin  v.  Jordan, 
140  U.  S.  371,  35  L,  ed.  428,  11  Sup. 
Ct  Rep.  808,  838 ;  Hayes  v.  Bowman,  1 
Rand.  (Va.)  417;  Carpenter  v.  Gold, 
88  Va.  651,  14  S.  E.  829;  Lamprey  v. 
State,  52  Minn.  181,  18  L.R.A.  670,  88 
Am.  St  Rep.  641,  68  N.  W.  1139;  Man- 
BUT  V.  Blake,  62  Me.  38;  Mill  River 
Woolen  Mfg.  Co.  v.  Smith,  34  Conn. 
462;  Gouvenieur  v.  National  Ice  Co. 
134  N.  Y.  363,  18  L.R.A.  695,  30  Anu 
St.  Rep.  669,  31  N.  E.  865. 

Whether  the  line  stopped  at  the 
edge  of  the  pond  or  went  to  the  cen* 
ter  or  main  thread  of  the  stream  is  a 
question  of  law  which  was  in  the 
province  of  the  court  to  decide. 

Patterson  v.  Overbey,  117  Va.  345, 
84  S.  E.  647:  McCuUock  v.  Aten,  2 
Ohio,  807;  Whealton  v.  Doughty,  116 
Va.  566,  82  S.  E.  94. 

It  is  immaterial  as  to  legal  rights 
what  constmetion  the  former  owners 
may  have  put  upon  the  deed,  or  what 
they  may  have  thought  was  the  true 
line,  for  no  oral  disclaimer  of  title  on 
their  part  to  the  land  in  dispute  could 
affect  the  plaintiffs  interest. 

Sutherland  v.  Emswiller,  111  Va. 
607,  69  S.  E.  368;  McMurray  v.  Dixon, 
105  Va.  605,  54  S.  E.  481;  Whealton  v. 
Doughty,  112  Va.  649,  72  S.  E.  112. 

Wild  and  uncultivated  lands»  an4 
lands  remaining  in  a  state  of  nature, 
or  covered  by  water,  or  upon  which 
the  tide  ebbs  and  flows,  cannot  be 
made  the  subject  of  adversary  posses- 
sion. 

Richmond  v.  Jones,  111  Va.  214,  68 
S.  E.  181 ;  Koiner  v.  Rankin,  11  Gratt. 
423;  Harman  v.  Ratliff,  93  Va.  253,  24 
S.  E.  1023;  Overton  v.  Davisaon,  1 
Gratt.  211,  42  Am.  Dec.  544;  Turpin  v. 
Saunders,  32  Gratt.  37;  Taylor  v. 
Burnsides,  1  Gratt.  167;  Gardner  v. 
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Montague,  108  Va.  192,  60  S.  E.  870; 
Austin  V.  Minor,  107  Va.  101,  67  S.  E. 
609. 

Kelly,  3.f  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment 
brought  by  Ann  E.  Marston  against 
A.  W.  Jennings.  We  will  herein- 
after designate  these  parties,  re- 
spectively, as  plaintiff  and  defend- 
ant, in  accordance  veith  their  posi- 
tions in  the  circuit  court.  There 
was  a  judgment  below  for  the  plain- 
tiff upon  a  demurrer  which  she  in- 
terposed to  the  evidence,  and  there- 
upon the  defendant  brought  the 
case  here  upon  a  writ  of  error. 

No  effort  was  made  by  the  plain- 
tiff to  trace  title  to  the  common- 
wealth, and  the  first  question  pre- 
sented for  our  decision  is  whether 
the  title  under  which  she  claima  is 
shown  to  have  been  derived,  as  she 
contends,  from  a  source  conomon 
with  that  of  the  defendant. 

The  tract  of  land  described  in  the 
declaration  is  knovm  as  the  ^^Bad- 
kins  tract,"  and  its  southern  bound- 
ary, as  called  for  in  all  of  the  deeds 
in  evidence  describing  the  same,  is 
the  ''Cranston  mill  pond.''  This 
pond  or  dam  has  been  down  for  a 
number  of  years,  and  the  stream 
which  formerly  flowed  into  and 
made  it  now  runs  throufi^  the  land 
once  constituting  its  bed.  The  land 
in  actual  dispute  lies  between  the 
middle  thread  of  the  stream  and 
what  was  formerly  the  edge  of  the 
I)ond  on  the  side  next  to  the  ^'Bad- 
kins  tract."  (The  plaintiff's  ulti- 
mate  contention,  denied  by  the  de«- 
fendant,  is  that  the  deeds  under 
which  she  claims  and  which  call  for 
the  ppnd  as  a  boundary  carry  her 
title  to  the  center  of  the  stream.) 

The  plaintiff's  documentary  title, 
so  far  as  shown,  is  as  follows:  (1) 
Deed  of  trust  (to  secure  a  debt)^ 
dated  January  20,  1886,  from  A.  H. 
and  Charles  Cranston  (alleged  com- 
mon grantors)  to  E..B.  Ratcliff, 
trustee;  (2)  deed,  dated  October  6, 
1890  (consummating  a  foreclosure 
and  sale  under  the  trust  deed) ,  from 
H.  B.  Ratcliff,  trustee,  to  D.  W. 
Marston;  (3)   deed,  dated  June  1, 
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1914,  from  the  heirs  at  law  of  D. 
W.  Marston,  deceased,  to  Ann  E. 
Marston,  the  plaintiff.  Each  of 
these  deeds  conveys  the  ''Badkins 
tract,"  and,  as  stated,  describes  it 
as  bounded  on  the  south  by  the  mill 
pond. 

Having  traced  her  own  title  as 
above,  the  plaintiff  then  introduced 
two  deeds  in  the  defendant's  chain 
of  title  which,  with  their  recitals 
and  certain  oral  and  undisputed  evi- 
dence, show  that  the  defendant's 
title  was  derived  from  Charles 
Cranston  in  his  own  right  and  as 
the  survivor  of  his  brother,  A.  H. 
Cranston.  These  two  deeds,  so  far 
as  they  are  material  in  this  connec- 
tion, were  as  follows:  (1)  Deed 
dated  January  15,  1913,  from 
Charles  Cranston  and  wife  to  the 
Cambridge  Manufacturing  Com- 
pany for  ''a  certain  water  grist  mill 
formerly  known  and  called  Bush's 
mill  .  .  «  and  the  mill  pond, 
which,  by  estimation,  is  90  acres  of 
land,  be  ihe  same  more  or  less,  cov- 
ered with  water,  and  about  35  acres 
of  land,  be  the  same  more  or  less, 
being  a  portion  of  the  100  acres  be- 
longing to  said  mill  property."  The 
deed  contains  no  further  description 
of  the  90«acre  tract,  but  describes 
the  35  acres  by  metes  and  bounds. 
(2)  Deed  dated  April  28, 1914,  from 
Cambridge  Manufacturing  Com- 
pany to  A.  W.  Jennings,  the  defend- 
ant in  this  case.  This  deed  con- 
veyed the  90  acres  and  the  36  acres 
by  substantially  the  same  descrip- 
tion as  above ;  and  each  of  the  two 
deeds  warranted  the  title,  generally 
as  to  the  latter,  and  specially  as  to 
the  former,  tract.  It  is  under  the 
conveyance  of  the  90  acres  that  the 
defendant  claims  title  to  the  land  in 
controversy. 

It  will  thus  be  seen  that  the  title 
of  the  plaintiff  and  defendant,  ror 
spectively,  is  each  derived  from  the 
same  grantors,  Charles  and  A.  H. 
Cranston ;  but  at  this  point  the  ques- 
tion arises,  whether  conveyances 
from  the  same  grantor  of  separate 
tracts  of  land,  although  they  be  ad- 
joining tracts,  necessarily  consti- 
tute, in  contemplation  of  law,  a  com- 


mon source  of  title.  It  is  contended 
by  the  plaintiff  that  the  terms, 
"common  grantor"  and  "common 
source  of  title,"  are  synonymous 
and  may  always  be  used  interchange- 
ably. We  do  not  think  this  can  be 
maintained  as  a  proposition  univer- 
sally and  necessarily  true.  In  most 
cases  the  facts  are  such  that  the  two 
terms  do  mean  the  same  thing,  and 
it  is  possibly  for  this  reason  that 
the  question  arising  in  this  case  is 
an  open  one  in  Virginia,  as  well  as 
elsewhere  generally.  The  question 
was  raised  in  Smith  v.  Stanley,  114 
Va.  117,  75  S.  E.  742,  but  was  not 
decided  because  the  defendant  had 
asked  for  an  instruction  which  prac- 
tically admitted  that  the  common 
grantor  was,  in  fact,  the  owner  of 
the  identical  right  or  title  under 
which  both  he  and  the  plaintiff 
claimed.  Looking  to  the  reason  of 
the     rule     that     a  ™i-^*«-.«* 

plamtlff      m      eject-    traclngr  Utl*- 

ment  need  not  trace  *'— ■«  ■"'*•• 
title  back  of  the  common  source, 
there  is  no  difficulty  in  settling  the 
question  under  discussion.  The  rule 
rests       upon      the  B.f  ppei-to  du. 

principle     Ol    estop-    p»te  e»mmon 

pel,  the  defendant  '"'^^  •'  "**- 
not  being  allowed  the  inconsistency 
of  claiming  both  under  and  against 
the  same  title.  But  the  inconsis- 
tency must  be  actual  and  substan- 
tial; and  when  it  affirmatively  ap- 
pears, as  we  shall  see  it  does  in  this 
case,  that  the  real  dispute  is  as  to 
the  location  of  a  boundary  line  be- 
tween two  distinct  tracts,  one  of 
which  the  common  grantor  derived 
from  one  source  and  conveyed  to  the 
plaintiff,  and  the  other  of  which  he 
derived  from  another  source  and 
conveyed  to  the  defendant,  there  is 
no  inconsistency, 
and,  therefore,  no  SlS&^Vine 
estoppel  to  prevent  J^JJ^Si^™"**" 
the  defendant  from  ▼eraaee  •(' 
denying  that  the  ***•*-*-«  *'•«*• 
plaintiff's  grantor  had  title  to  the 
land  in  dispute. 

The  oral  evidence  of  the  defend- 
ant, which  was  not  objected  to, 
shows    that    Charles    and   A.    H. 
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Cranston  derived  their  title  to  the 
"Badkins  tract"  from  one  source, 
and  to  the  mill  pond  f  roin  another 
source,  and  that  they  had  disposed 
of  their  interest  in  the  former  be- 
fore they  acquired  their  interest  in 
the  latter. 

If  we  assume  that  the  deeds  un- 
der which  the  plaintiff  claims  the 
"Badkins  tract**  did  extend  to  the 
middle  thread  of  the  stream,  form- 
ing the  mill  pond,  the  Cranstons 
were  not  estopped  from  subsequent- 
ly purchasing  the  land  in  dispute, 
and  wo\ild  not  have  been  eptopped 
from  purchasing  the  entire  tract, 
because  ^eir  deed  to  Ratcliff ,  trus^ 

tee^  was  made  mere- 

5?tS?5f •;f«7*  ly  for  the  purpose 
vsmtr—  af  seenrmg  a  debt, 

:S2StSVii?;  tftie.  contained  no   war- 

ranty  of  title,  and, 
to  use  the  language  of  Baldwin,  J., 
in  Sutton  ▼.  Sutton,  7  Gratt.  234,  66 
Am.  Dec.  109 :  "The  grantor  under- 
took no  responsibility,  either  as  to 
title  or  qnantity." 

The  fact  that  the  Cranstons  con- 
veyed the  mill-pond  tract  to  the 
Cambridge  Manufacturing  Com- 
pany with  special  warranty  is  plaus- 
ibly accounted  for  by  the  testimony 
of  Charles  Cranston  himself,  who 
says  that  the  90-acre  tract  was  con- 
veyed by  special  warranty  because 
of  an  adverse  daim  which  had  been 
asserted  thereto  by  a  third  party, 
who  does  not  appear  to,  at  any 
time,  have  had  any  interest  in  or 
claim  to  the  "Badkins  tract-^' 

The  established  and  familiar  gen- 
eral rule  is  that  in  an  action  of 

Bje«tmeBt-  ejectment  the  plain- 

veeoTerr  on  tiff  must  rccover 
«tr««tb  «f  title,  ^p^j^  ^^g    strength 

of  his  own  title,  which  he  must  con- 
nect with  the  commonwealth,  or 
with  a  common  source  with  that  of 
the  defendant.  There  are  excep- 
tions to  the  rule,  but  this  case  does 
not  fall  within  any  of  them.  The 
defendant,  for  example,  was  not  a 
mere  trespasser  or  intruder,  but 
held  a  deed  for  the  land  under 
which  he  was  exercising  the  acts  of 
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ownership  and  possession  resulting 
in  this  suit. 

Having  reached  the  conclusion 
that  the  plaintiff  failed  to  make  out 
a  prima  facie  case  entitling  her  to 
recover,  it  becomes  unnecessary  to 
go  at  length  into  a  discussion  of  the 
further  question  whether  the  deed 
under  which  she  claims  the  "Bad- 
kins  tract''  should  be  construed  to 
extend  to  the  edge  or  the  middle  of 
the  stream.  She  claims  to  the  mid- 
dle, and  the  defendant  claims  be- 
tween the  middle  and  what  was 
formerly  the  northern  edge  thereof. 
That  the  question  of  construction 
does  not  arise  may  be  demonstrated 
by  supposing  that  the  defendant's 
deed,  instead  of  covering  only  a 
part,  had  covered  all  of  the  "Bad- 
kins  tract."  Either  in  the  case  sup- 
posed, or  in  the  case  as  it  exists,  the 
plaintiff  was  bound,  in  the  first  in- 
stance, to  make  out  her  own  title 
under  the  rule  above  indicated,  and, 
having  failed  to  do  so,  her  demurrer 
to  tJie  evidence  should  have  been 
overruled. 

We  may  add,  however,  that  there 
was  evidence  tending  to  show  that 
the  former  owners  of  the  "Badkins 
tract"  had  never,  in  fact,  owned  or 
claimed  further  than  the  edge  of  the 
pond ;  and  that  the  southern  bound- 
ary of  that  tract  was  indicated  by 
an  old  and  marked 
line    following    the  SSfdlSS*?* 
high-water  mark  of  JJ^J^"  watert 
the  pond  bed.  In  this 
state  of  the  case,  it  by  no  means  fol- 
lows, as  a  matter  of  law,  that  the 
deed  to  D.  W.  Marston  extended 
further  than  the  northern  edge  of 
the    pond.    Riparian    owners    (on 
non-navigable    streams)    are   pre- 
sumed   to    own    to  _^^  ^^^^ 
the    middle    thread  navisMbie 
of  the  stream;  and  ■*'*•■»• 
when  they  do  own  to  the  middle  and 
convey  by  a  deed  calling  for  the 
stream  as  a  bound-  ^ 
ary,  they   are  con-  Jn^Ji^SSEioZ 
clusively    presumed  J^^^SiV  *^ 
in  law  to  convey  to 
the  middle,  unless  they  expressly 
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exclude  that  presumption  by  words 
in  the  conveyance.  The  presump- 
tion of  ownership 
p^'.mpu'o.^  to  the  middle  of  the 
•treuT.'^  •"        stream,  however,  is 

a  rebuttable  pre- 
sumption, and  yields  to  proof  that 
the  edge  of  the  stream  is  the  true 
boundary  line.  When  this  latter 
fact  affirmatively  appears,  there  can 
be  no  presumption  that  a  deed  call- 


ing for  the  stream  was  intended  as 

a  conveyance  to  the  .i^fntfm  «f 
nuddle.  A  grantor  mrmMtw 
is  not  presumed  to  »'•■■" 
intend  to  convey  more  than  he  owns. 
For  the  foregoing  reasons  the 
judgment  of  the  Circuit  Court  will 
be  reversed,  and  litis  court  will  en- 
ter up  judgment  for  the  defendant 
upon  the  demurrer  to  the  evidence. 

Barks,  J.,  absent. 


ANNOTATION. 
Rule  tbat  plaintiff  in  ejectment  need  no^  trace  title  back  ef  commoii  soorDe. 

I.  General  rule,  860. 
II.  Reason  of  role,  866. 
IIL  Application  of  rule: 

a.  In  general,  867. 

b.  Title  claimed  by  descent  or  de- 

vise, 871. 
c  Title  claimed  under  judicial  sale, 
877. 
IV.  Affidavit  of  title  from  common  source 

under  Illinois  statute,  881. 
V.  Exceptions  to  rule: 

a.  In  general,  888. 

b.  Acquisition  of  paramount  title, 

886. 

1.  Oeneral  rule. 

It  is  a  well-established  principle  in 
the  law  of  ejectment  that,  where  both 
parties  to  an  action  claim  title  from 
the  same  third  person  each  is  estopped 
to  deny  .the  validity  of  the  title  of  such 
third  person  and  the  one  having  the 
better  title  deraigned  from  the  com- 
mon source  must  prevail. 

United  States. — Remington  v.  Lin- 
thicum  (1840)  14  Pet.  84,  10  L.  ed. 
864;  Van  Rensselaer  v.  Kearney 
(1850)  11  How.  297,  18'  L.  ed.  703; 
Gaines  v.  New  Orleans. (1867)  6  Wall, 
642,  18  L.  ed.  950 ;  Union  -Gonsol.  Sil- 
ver Mitt.  Co.  V.  Taylor  (1879)  100  U. 
S.  87,  26  L.  ed.  541,  5  Mor.  Min.  Rep. 
323;  Robertson  v.  Pickerell  (1883) 
109  U.  S.  608,  27  L.  ed.  1049,  3  Sup. 
Ct  Rep.  407;  Cox  v.  Hart  (1892)  145 
U.  8.  376,  36  L.  ed.  741,  12  Sup.  Ct 
Rep.  962;  Cooke  v.  Avery  (1892)  147 
U.  S.  375,  37  L.  ed.  209,  13  Sup.  Ct. 
Rep.  340;  Mickey  v.  Stratton  (1879) 
5  Sawy.  475,  Fed.  Cas.  No.  9,530; 
McDonald  v.  Hannah  (1894)  8  C.  C.  A. 
426,  16  U.  S.  App.  348,  59  Fed.  977; 


Brosnan  v.  White  (1906)  68  C.  C.  A. 
642,  136  Fed.  74;  Fenn  ▼.  Loaisell 
(1906)  87  G.  G.  A.  670,  160  Fed.  468. 

Alabana.— Pollard  v.  Cocke  (1861) 
19  Ala.  188;  Seabury  ▼.  Doe  (1863)  22 
Ala.  207,  68  Am.  Dec  264;  Gantt  v. 
Doe  (1866)  27  Ala.  682;  Elliott  v. 
Dycke  (1884)  78  Ala.  160;  Pendley 
V.  Madison  (1887)  88  Ala,  484,  3  So. 
618;  Ware  v.  Dewberry  (1887)  84  Ala. 
568,  4  So.  404;  Bishop  v.  Truett  (1888) 
86  Ala.  376,  6  So.  164;  St^henson  v. 
Reeves  (1891)  92  Ala.  682,  8  So.  696; 
Feagin  v.  Jones  (1891)  94  Ala.  697» 
10  So.  637;  Matkln  v.  Marx  (1892) 
96  Ala.  601,  11  So.  683;  Florence 
BldjT.  &  Invest  Asso.  v.  Schall  (1896) 
107  Ala.  631,  18  So.  108;  New  England 
Mortg.  Secur.  Co.  v.  Clayton  (1898) 
119  Ala.  361,  24  So.  362;  IJeech  v.  Ear- 
thaus  (1904)  141  Ala.  609,  37  So.  696; 
Butt  ▼.  Mastin  (1906)  143  Ala.  321, 
39  So.  217;  Alabama  White  Marble  Co. 
V.  Eureka  White  Marble  Quarries 
(1914)  190  Ala.  596,  67  So.  506;  Pero- 
Ho  V.  Doe  (1916)  197  Ala.  560,  73  So. 
197 ;  Davis  v.  Brandon  (1917)  —  Ala. 
— ,  75  So.  908. 

Arkansas.  —  Griesler  v.  McKennon 
(1884)  44  Ark.  517. 

California.  —  Anderson  v.  Parker 

(1856)  6    Cal.    197;    Ellis   v.   Jeans 

(1857)  7  Cal.  409;  Bomheimer  v.  Bald- 
win (1871)  42  Cal.  27;  Irwin  v.  Towne 
(1871)  42  Cal.  326;  Littlefleld  v.  Nich- 
ols (1871)  42  Cal.  372;  Whitman  v. 
Steiger  (1873)  46  Cal.  256;  Spect  v. 
Gregg  (1875)  61  Cal.  198;  Olney 
V.  Sawyer  (1880)  54  Cal.  379;  Rego  v. 
Van  Pelt  (1884)  66  Cal.  254,  3  Pae. 
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867;  Frink  v.  Roe  (1886)  70  Cal.  296, 
11  .Pac.  820;  Dondero  v.  O'Hara 
<1906)  3  Cal.  App.  683,  86  Pac.  985. 

Coloradow — ^Bay  State  Min.  &  Town- 
site  Co.  v.  Jackson  (1900)  27  Colo.  139, 
60  Pac.  573. 

District  of  Columbia. — Anderson  v. 
Smith  (1883)  2  Mackey,  275;  Beale  v. 
Brown  (1888)  6  Mackey,  574,  affirmed 
in  (1892)  149  U.  S.  766,  37  L.  ed.  960, 
13  Sup.  Ct.  Rep.  1043;  Morris  v.  Wheat 
(1897)  11  App.  D.  C.  201;  Reid  v.  An- 
derson (1898)  13  App.  D.  C.  30;  Ches- 
apeake Beach  R.  Co.  v.  Washinsrton, 
P.  &  C.  R.  Co.  (1904)  28  App.  D.  C. 
587;  Bursey  v.  Lyon  (1908)  32  App. 
D.  C.  231;  Robinson  v.  HiUman  (1911) 
36  App.  D.  C.  576. 

Flmida.— Doyle  v.  Wade  (1887)  23 
Fla.  90,  11  Am  St.  Rep.  334,  1  So.  516. 

Georgia.  —  McConnell  t.  Rhodes 
(1853)  14  Ga.  313;  Wood  v.  Mc- 
Guire  (1855)  17  Ga.  308;  Miller  v. 
Surls  (1856)  19  Ga.  331,  65  Am. 
Dec.  592;  Roe  ▼.  Doe  (1869)  38 
Ga.  597;  Scott  ▼.  Singer  (1875) 
54  GkL  689;  Blalock  y.  Newhill 
(1887)  78  Ga.  245,  1  S.  E.  383;  Brink- 
ley  V.  Bell  (1906)  126  Ga.  480,  55  S.  E. 
187;  Deen  v.  Williams  (1907)  128  Ga. 
265,  57  S.  E.  427;  Gable  v.  Gable 
(1908)  130  Ga.  689,  61  S.  E.  595; 
Walker  v.  Steffes  (1913)  189  Ga.  520, 
77  S.  E.  580. 

Illinois.  —  McConnel  v.  Johnson 
(1840)  3  111.  522;  Tilghman  v.  Little 
(1851)  13  111.  239;  McClure  v.  Engel- 
hardt  (1855)  17  111.  47;  Hall  v.  Lance 
(1861)  25  111.  277;  Holbrook  v.  Bren- 
ner (1863)  31  111.  501;  Pollock  v.  Mai- 
son  (1866)  41  111.  516;  Huls  v.  Bun- 
tin  (1868)  47  III.  396;  Hartshorn  v. 
Dawson  (1875)  79  111.  108;  Cairo  &  St. 
L,  R.  Co.  V.  Parrott  (1879)  92  111.  194; 
Roosevelt  v.  Hungate  (1884)  110  111. 
595;  Smith  v.  Laatsch  (1885)  114  111. 
271,  2  N.  E.  59;  Chicago,  R.  L  &  P. 
R.  Co.  V.  Hardt  (1891)  138  111.  120,  27 
N.  E.  910;  Lake  Erie  ft  W.  R.  Co.  v. 
Whitham  (1895)  155  111.  514,  28  L.R.A. 
€12, 46  Am.  St.  Rep.  355,  40  N.  E.  1014 ; 
Bums  V.  Edwards  (1895)  163  111.  494, 
45  N.  E.  118;  North  Chillicothe  v. 
Burr  (1900)  185  111.  322,  57  N.  E.  32 ; 
Brown  v.  Schintz  (1903)  203  111.  136, 
€7  N.  E.  767;  Birge  v.  Centralia  (1905) 
218  111.  503,  75  N.  E.  1035;  Worley  v. 


Crawford  (1911)  252  HI.  378,  96  N.  E. 
821. 

Indiana. — ^Pierson  v.  Turner  (1850) 
2  Ind.  123;  Wilson  v.  Peelle  (1881)  78 
Ind.  384;  Boyce  v.  Graham  (1883)  91 
Ind.  420;  Nitche  v.  Earle  (1889)  117 
Ind.  270,  19  N.  E.  749;  McWhorter  v. 
Heltzell  (1890)  124  Ind.  129,  24  N.  E. 
743. 

Indian  Territory.  —  Wilhite  v. 
Coombs  (1904)  5  Ind.  Terr.  354,  82 
S.  W.  772. 

Iowa. — Conger  v.  Converse  (1859) 
9  Iowa,  554;  Byers  v.  Rodabaugh 
(1864)  17  Iowa,  53;  Morrison  v.  Wil- 
kerson  (1869)  27  Iowa,  374. 

Kentuclqr.— Gay  v.  Moffit  (1812)  2 
Bibb,  506,  5  Am.  Dec.  633;  M'Clain  v. 
Gregg  (1820)  2  A.  K.  Marsh.  454;  Al- 
sop  v.  Weir  (1885)  7  Ky.  L.  Rep.  366 
(abstract);  Luen  v.  Wilson  (1887) 
85  Ky.  503,  3  S.  W.  911;  Ratclifl  v. 
Bellfonte  Iron  Works  Co.  (1888)  87 
Ky.  559,  10  S.  W.  865;  Smith  v.  Brad- 
ley (1889)  10  Ky.  L.  Rep.  1029,  11  S. 
W.  370;  Barnett  v.  Minnick  (1891)  13 
Ky.  L.  Rep.  503, 17  S.  W.  334;  Davis  v. 
Clinton  (1904)  25  Ky.  L.  Rep.  2021, 
79  S.  W.  259 ;  Tarvin  v.  Walker's  Creek 
Coal  &  Ck)ke  Co.  (1904)  25  Ky.  L.  Rep. 
2246,  80  S.  W.  504;  McGuire  v.  Whitt 
(1904)  25  Ky.  L.  Rep.  2275,  80  S.  W. 
474;  Hellard  v.  Nance  (1908)  —  Ky. 
L.  Rep.  — ,  114  S.  W.  277;  Watkins  v. 
Northern  Coal  &  Coke  Co.  (1909)  — 
Ky.  — ,  119  S.  W.  225;  Slone  v.  Kelley 
(1911)  143  Ky.  135,  136  S.  W.  138; 
Cryer  v.  McGuire  (1912)  148  Ky.  100, 
146  S.  W.  402,  Ann.  Cas.  1913E,  485; 
Burchett  v.  Scott  (1917)  176  Ky.  669, 
197  S.  W.  397;  Russell  v.  Mcintosh 
(1918)  179  Ky.  677,  201  S.  W.  33. 

Louisiana.  —  Bedford  v.  Urquhart 
(1835)  8  La.  234,  28  Am.  Dec.  137; 
Cotton  V.  Stacker  (1850)  5  La.  Ann. 
677;  Andrews  v.  Knox  (1855)  10  La. 
Ann.  604;  Weil  v.  Zodiag  (1882)  34 
La.  Ann.  982;  Clemens  v.  Meyer 
(1892)   44  La.  Ann.  390,  10  So.  797. 

Maryland.  —  Funk  v.  Newcomer 
(1856)  10  Md.  301;  El  wood  v.  Lannon 
(1867)  27  Md.  200;  Ahem  v.  White 
(1873)  39  Md.  409;  Jay  v.  Michael 
(1895)  82  Md.  1,  33  Atl.  322. 

MichigaiL  —  Johnstone  v.  Scott 
(1863)  11  Mich.  232;  Campau  v.  Cam- 
pau   (1877)   37  Mich.  245;  Cronin  v. 
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Gore  (1878)  38  Mich.  381;  Eames  v. 
McGregor  (1880)  43  Mich.  313,  5  N. 
W.  408;  VanDen  Brooks  v.  Correon 
(1882)  48  Mich.  283,  12  N.  W.  206; 
Drake  v.  Happ   (1892)   92  Mich.  580, 

52  N.  W.  1023;  Killackey  v.  Killackey 
(1909)  156  Mich.  127,  120  N.  W.  680. 

Minnesota.    —   Horning    v.    Sweet 

(1880)  27  Minn.  277,  6  N.  W.  782; 
Coleman  v.  McCormick  (1887)  37 
Minn.  179,  33  N.  W.  556;  Mitchell  v. 
Chisholm  (1894)  57  Minn.  148,  58  N. 
W.  873;  Thompson  v.  EUenz  (1894)  58 
Minn.  301,  59  N.  W.  1023. 

Mississippi. — Doe  ex  dem.  Hunting- 
ton V.  Pritchard  (1848)  11  Smedes  & 
M.  827;  Wolfe  v.  Doe  (1849)  13 
Smedes  &  M.  103,  51  Am.  Dec.  147; 
Smith  V.  Doe  (1853)  26  Miss. 
291;  Hughes  v.  Wilkinson  (1855)  28 
Miss.  600;  Griffin  v.  Sheffield  (1860) 
38  Miss.  359,  77  Am.  Dec.  646 ;  Gordon 
V.  Sizer  (1863)  39  Miss.  805;  Myrick- 
V.  Wells  (1876)  52  Miss.  149;  Wade 
V.  Thompson  (1876)  52  Miss.  367; 
Morgan  v.  Hazlehurst  Lodge   (1876) 

53  Miss.  665;  McCready  v.  Lansdale 

(1881)  58  Miss.  877;  Gillum  v.  Case 
(1890)  67  Miss.  588,  7  So.  551 ;  Slack 
V.  Swain  (1891)  —  Miss.—,  8  So.  545; 
Richards  v.  Lee  (1908)  91  Miss.  657, 
45  So.  570;  Myers  v.  Viverett  (1915) 
110  Miss.  384,  70  So.  449. 

Missouri.  —  Mathews  v.  Lecompte 
(1857)  24  Mo.  545;  Chouquette  v.  Bar- 
ada  (1862)  33  Mo.  249;  Merchants' 
Bank  v.  Harrison  (1867)  39  Mo.  433, 
93  Am.  Dec.  285;  Brown  v.  Brown 
(1870)  45  Mo.  412;  Fellows  v.  Wise 
(1872)  49  Mo.  350;  Fugate  v.  Pierce 
(1872)  49  Mo.  441;  Union  Bank  v. 
Manard  (1873)  51  Mo.  548;  Holland 
V.  Adair  (1874)  55  Mo.  40;  Butcher  v. 
Rogers  (1875)  60  Mo.  138;  Miller  v. 
Hardin  (1877)  64  Mo.  545;  Cunning- 
ham V.  Snow  (1884)  82  Mo.  587; 
Charles  v.  Patch  (1885)  87  Mo.  450; 
Smith  V.  Lindsey  (1886)  89  Mo.  76,  1 
S.  W.  88;  Grandy  v.  Casey  (1887)  93 
Mo.  595,  6  S.  W.  376;  Huff  v.  Morton 
(1887)  94  Mo.  405,  7  S.  W.  283;  Eber- 
sole  V.  Rankin  (1891)  102  Mo.  488,  15 
S.  W.  422;  Finch  v.  Ullman  (1891) 
105  Mo.  255,  24  Am.  St.  Rep.  383,  16 
S.  W.  863;  Sell  v.  McAnaw  (1897)  138 
Mo.  267,  39  S.  W.  779 ;  Simpson  v.  Kil- 
patrick  (1898)   148  Mo.  507,  50  S.  W. 


435;  Worley  v.  Hicks  (1901)  161  Mo. 
340,  61  S.  W.  818;  Stevenson  v.  Black 
(1902)  168  Mo.  549,  68  S.  W.  909; 
Sloan  V.  Chitwood  (1909)  217  Mo.  462, 
116  S.  W.  1086;  Feller  v.  Lee  (1910) 
225  Mo.  319,  124  S.  W.  1129;  Howell  v. 
Sherwood  (1912)  242  Mo.  513,  147  S. 
W.  810;  Akinsv.  Adams  (1914)  — 
Mo.  —  ,164  S.  W.  603;  St.  Louis  v. 
Wiggins  Ferry  Co.  (1884)  15  Mo. 
App.  227. 

Nebraska.  —  Barton  v.  Erickson 
(1883)  14  Neb.  164,  15  N.  W.  206; 
Carson  v.  Dundas  (1894)  89  Neb.  503,. 
58  N.  W.  141;  McCarthy  v.  Birming- 
ham (1902)  2  Neb.  (Unof.)  724,  89  N. 
W.  1003. 

New  Jersey. — Den  v.  Winans  (1833) 
14  N.  J.  L.  1. 

New  York. — Jackson  ex  dem.  Bowne 
V.  Hinman  (1813)  10  Johns.  292;  Jack- 
son ex  dem.  Hill  v.  Streeter  (1826)  5 
Cow.  529;  Jackson  ex  dem.  Livingston 
V.  Walker  (1827)  7  Cow.  637;  Jack- 
son ex  dem.  Norris  v.  Smith  (1827)  7 
Cow.  717;  Jackson  ex  dem.  Witherell 
V.  Jones  (1828)  9  Cow.  182;  Bowne  v. 
Potter  (1837)  17  Wend.  164;  Phelan 
V.  Kelly  (1841)  25  Wend.  389;  Zahm  v. 
Dopp  (1892)  19  N.  Y.  Supp.  863; 
Second  M.  E.  Church  v.  Humphrey 
(1894)  142  N.  Y.  137,  36  N.  E.  812; 
Sheridan  v.  Cardwell  (1911)  145  App. 
Div.  609,  130  N.  Y.  Supp.  638. 

North  Carolina. — Murphy  v.  Barnett 
(1813)  6  N.  C.  (2  Murph.)  251;  Den 
ex  dem.  Ives  v.  Sawyer  (1838)  20  N.  C. 
179  (4  Dev.  &  B.  L.  51) ;  Den  ex  dem. 
Love  V.  Gates  (1839)  20  N.  C.  (4  Dev. 
&  B.  L.)  363;  Den  ex  dem.  Gilliam  v. 
Bird  (1848)  30  N.  C.  (8  Ired  L.)  280, 
49  Am.  Dec.  379;  Copeland  v.  Sauls 
(1853)  46  N.  C.  (1  Jones,  L.)70;  John- 
son  v.  Watts  (1853)  46  N.  C.  (1  Jones, 
L.)  228;  Thomas  v.  Kelly  (1854)  46 
N.  C.  (1  Jones,  L.)  375;  Feimster  v. 
McRorie  (1854)  46  N.  C.  (1  Jones,  L.) 
547;  Newlin  v.  Osborne  (1855)  47  N. 
C.  (2  Jones,  L.)  163;  Brown  v.  Smith 
(1861)  53  N.  C.  (8  Jones,  L.) 
331;  Doe  ex  dem.  McDougald  v. 
McLean  (1863)  60  N,  C.  (1  Winst 
L.)      120;      Whissenhunt     v.     Jones 

(1878)  78  N.  C.  361;  Caldwell  v.  Neely 

(1879)  81  N.  C.  114;  Christenbury  v. 
King  (1881)  85  N.  C.  229;  Ryan  v. 
Martin  1884)   91  N.  C.  464;  Ferebee 
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V.  Hinton  (1889)  102  N.  C.  99,  8  S.  E. 
922;  Bonds  v.  Smith  (1890)  106  N.  C. 
553,   11  S.  E.  822;   Cooper  v.  Axley 

(1894)  114  N.  C.  643,  19  S.  E.  689; 
Warren  v.  Williford  (1908)  148  N.  C. 
474,  62  S.  E.  697;  Person  v.  Roberts 

(1912)  159  N.  C.  168,  74  S.  E.  822; 
Moore  v.  Johnson  (1913)  162  N.  C. 
266,  78  S.  E.  158;  Waldo  v.  Wilson 
(1917)  173  N.  C.  689,  92  S.  E.  692. 

Ohio. — ^Doe  ex  dem.  Foster  v.  Dugan 
(1887)  8  Ohio,  87,  31  Am.  Dec.  432. 
Oklahoma.  —  Young  v.   Chapman 

(1913)  37  Okla.  19,  130  Pac.  289. 
Oregon. — ^Dolph  v.  Barney  (1874)  5 

Or.  191. 

Pennsylvania.  —  Thompson  v.  Gra- 
ham (1872)  9  Phila.  53;  Miller  v.  Wil- 
son (1798)  2  Yeates,  294;  Riddle  v. 
Murphy  (1821)  7  Serg.  &  R.  230;  Pat- 
ton  V.  Goldsborough  (1822)  9  Serg.  & 
R.  47;  Stewart  v.  Shoenfelt  (1825)  13 
Serg.  &  R.  360;  Zeigler  v.  Hautz 
(1839)  8  Watts,  380;  Turner  v.  Rey- 
nolds (1854)  23  Pa.  199,  12  Mor.  Min. 
Rep.  J90;  Clark  v.  Trindle  (1866)  52 
Pa.  492;  Clough  v.  Welsh  (1911)  229 
Pa.  386,  78  Atl.  1000. 

South  Carolina. — Hill  v.  Robertson 
(1846)  32  S.  C.  L.  (1  Strobh.  L.)  1; 
Pyles  V.  Reeve  (1851)  38  S.  C.  L.  (4 
Rich.)  555;  Geiger  v.  Kaigler  (1880) 
15  S.  C.  263;  Lyons  v.  Holmes  (1883) 
19  S.  C.  406;  Smythe  v.  Tolbert  (1884) 
22  S.  C.  133;  Izlar  v.  Haitley  (1885) 

24  S.  C.  382;  Rhett  v.  Jenkins  (1886) 

25  S.  C.  453;  Johnson  v.  Cobb  (1888) 
29  S.  C.  372,  7  S.  E.  601;  Burnett  v. 
Crawford  (1897)  50  S.  C.  161,  27  S.  E. 
645;  Cave  v.  Anderson  (1897)  50  S. 
C.  293,  .27  S.  E.  693 ;  Levi  v.  Gardner 

(1895)  53  S.  C.  24,  30  S.  E.  617;  Kil- 
gore  V.  Kirkland  (1904)  69  S.  C.  78, 
48  S.  E.  44;  Carr  v.  Mouzon  (1910)  86 
S.  C.  461,  68  S.  E.  661 ;  Bethea  v.  Allen 
(1913)  95  S.  C.  479,  79  S.  E.  639. 

South  Dakota. — Horswill  v.  Fam- 
ham  (1902)  16  S.  D.  414,  92  N.  W. 
1082;  Bliss  v.  Tidrick  (1910)  25  S.  D. 
533,  32  L.R.A.(N.S.)  854,  127  N.  W. 
852,  Ann.  Cas.  1912C,  671. 

T^inessee.  —  Rochell  v.  Benson 
(1838)  Meigs,  8;  Kerbough  v.  Vance 
(1873)  6  Baxt.  110;  Royston  v.  Wear 
(1859)  3  Head,  8;  Wortham  v.  Cherry 
(1859)  3  Head,  468;  Moss  v. 
Union  Bank  (1874)  7  Baxt.  216;  Bleid- 


hom  V.  Oakdale  Iron,  Coal  &  Transp. 
Co.  (1896)  —  Tenn.  — ,  43  S.  W.  360; 
Smith  V.  Turner  (1898)  —  Tenn.  — , 
48  S.  W.  396;  Beasley  v.  Rowly  (1898) 
—  Tenn.  — ,  52  S.  W.  322;  Hyder  v. 
Butler  (1899)  103  Tenn.  289,  52  S.  W. 
876;  Carver  v.  Maxwell  (1902)  110 
Tenn.  75,  71  S.  W.  752;  Rucker  v. 
Hyde  (1907)  118  Tenn.  358,  100  S.  W. 
739;  Stockard  v.  McGary  (1908)  120 
Tenn.  180,  109  S.  W.  507;  Wilson  v. 
Wilson  (1917)  137  Tenn.  590,  195  S. 
W.  178. 

Texas.  —  Paschal  v.  Acklin  (1863) 
27  Tex.  173;  Keys  v.  Mason  (1875)  44 
Tex.  140;  Pearson  v.  Flanagan  (1879) 
5?  Tex.  266;  Stegall  v.  Huff  (1881)  54 
Tex.  193;  Sellman  v.  Hardin  (1882) 
58    Tex.   86;    Crabtree  v.   Whiteselle 

(1885)  65  Tex.  Ill;  Calder  v.  Ramsey 

(1886)  66  Tex.  218,  18  S.  W.  502;  How- 
ard V.  Masterson  (1890)  77  Tex.  41,  18 
S.  W.  635;  Lasater  v.  Van  Hook  (1890) 
77  Tex.  650,  14  S.  W.  270;  Bums  v. 
Goff  (1891)  79  Tex.  286,  14  S.  W. 
1009 ;  Rice  v.  St.  Louis,  A.  &  T.  R.  Co. 
(1894)  87  Tex.  90,  47  Am.  St.  Rep.  72, 
26  S.  W.  1047;  Dycus  v.  Hart  (1893) 
2  Tex.  Civ.  App.  854,  21  S.  W.  299; 
Starr  v.  Kennedy  (1893)  5  Tex.  Civ. 
App.  502,  27  S.  W.  26;  Collins  v.  Da- 
vidson (1894)  6  Tex.  Civ.  App.  73^  24 
S.  W.  858. 

Vermont. — Bown  v.  Bean  (1814)  1 
D.  Chip.  176;  Bush  v.  Whitney  (1821) 

1  D.  Chip.  369;  Brooks  v.  Chaplin 
(1881)  3  Vt.  281,  23  Am.  Dec.  209; 
Braintree  v.  Battles  (1834)  6  Vt.  395; 
Ames  V.  Beckley  (1875)  48  Vt.  395. 

Virginia.  —  Boiling  v.  Teel  (1882) 
76  Va.  487;  Atkinson  v.  Smith  (1896) 

2  Va.  Dec.  373,  24  S.  E.  901 ;  Chester- 
man  V.  Boiling  (1904)  102  Va.  471,  46 
S.  E.  470;  Carter  v.  Wood  (1904)  103 
Va.  68,  48  S.  E.  553;  Marbach  v. 
Holmes  (1906)  105  Va.  178,  52  S.  E. 
828;  Casselman  v.  Bialas  (1911)  112 
Va.  57,  70  S.  E.  479 ;  Johnson  v.  McCoy 
(1911)  112  Va.  580,  72  S.  E.  123;  Vir- 
ginia Coal  &  I.  Co.  V.  Ison  (1912)  114 
Va.  144,  75  S.  E.  782 ;  Jennings  v.  Mar- 
ston  (1917)  121  Va.  79,  92  S.  E.  821. 

West  Virginia. — McClung  v.  Echols 
(1872)  5  W.  Va.  204;  Laidley  v.  Cen- 
tral Land  Co.  (1887)  30  W.  Va.  505, 
4  S.  E.  705;  Low  v.  Settle  (1889)  32 
W.  Va.  600,  9  S.  E.  922;  Carrell  v. 
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Mitchell  (1892)  87  W.  Va.  180, 16  S.  E. 
458;  Winding  Gulf  Colliery  Co.  v. 
Campbell  (1918)  72  W.  Va,  449,  78  S. 
E.  384;  William  James  Sons  Co.  ▼. 
Hutchinson  (1914)  78  W.  Va.  488,  80 
S.  E.  768. 

Wisconsin.  —  Sexton  v.  Rhames 
(1860)  13  Wis.  99;  Miller  v.  Larson 

(1864)  17  Wis.  625;  Orton  v.  Noonan 

(1865)  19  Wis.  351;  DuPont  v.  Davis 
(1872)  80  Wis.  170;  Schwallback  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1887)  69 
Wis.  292,  2  Am.  St.  Rep.  740,  34  N.  W. 
128;  Cutler  v.  Babcock  (1891)  79  Wis. 
484,  48  N.  W.  494;  McAvoy  v.  Frank- 
lin (1911)  146  Wis.  390,  131  N.  W. 
823. 

Wyoming.  —  Hecht  v.  Boughton 
(1880)  2  Wyo.  385. 

The  rule  is  recognized  ^with  practi- 
cal unanimity  in  the  several  juris- 
dictions, and  is  expressed  by  the  vari- 
ous courts  with  noticeable  similarity 
of  language. 

Thus,  in  Scott  v.  Singer  (1875)  54 
Ga.  689,  in  the  official  syllabus,  the 
rule  as  applied  to  the  facts  of  that 
case  was  stated  as  follows:  "If  both 
parties  in  an  action  of  ejectment,  or 
of  complaint  for  land,  claim  under  the 
same  third  person,  title  need  not  be 
traced  into  such  third  person." 

And  in  Roe  v.  Doe  (1869)  38  Geu 
597,  the  rule  was  thus  laid  down  by 
the  court:  ''When  both  parties  de- 
rive their  title  from  the  same  person, 
plaintiff  in  ejectment  need  not  show 
title  in  such  person." 

The  rule  was  recognized  in  the  opin- 
ion of  the  court  in  Funk  v.  Newcomer 
(1856)  10  Md.  301,  wherein  it  was 
said :  ''A  party  is  estopped  from  deny- 
ing a  title  which  is  recognized  in  a 
deed  under  which  he  claims." 

In  Wade  v.  Thompson  (1876)  52 
Miss.  367,  the  rule  is  stated  as  an  ex- 
ception to  the  doctrine  as  to  the  proof 
of  title,  as  follows:  "In  the  action  of 
ejectment,  if  both  parties  trace  title 
to  the  same  source,  it  is  not  necessary 
for  the  plaintiff  to  go  further  and 
prove  that  it  is  good  against  all  the 
world.  Both  litigants  tracing  their 
right  to  a  common  origin,  the  inquiry 
is  limited  to  the  ascertainment  of 
which  has  the  elder  and  better  title. 
•    .    •    When  both  parties  derive  ti- 


tle from  the  same  person,  it  is  not 
competent  for  either,  as  a  general 
rule,  to  dispute  that  title.  That  prin- 
ciple, when  it  applies,  is  an  exception 
to  the  general  rule  that  the  plaintiff 
must  prove  a  complete  title  in  him- 
self." 

"It  is  a  well-established  rule  of  law 
that,  when  both  the  plaintiff  and  de- 
fendant claim  the  property  in  contro- 
versy under  the  same  person,  neither 
of  them  can  deny  the  right  or  title  of 
the  person  under  whom  they  so  claim; 
and,  as  between  themselves,  the  one 
having  the  elder  has  the  better  title, 
and  must  prevail.  The  conclusion 
thus  established  between  the  parties 
is  not  strictly  and  technically  an  es- 
toppel»  but  it  is  in  the  nature  of  and 
has  the  practical  force  and  effect  of 
an  estoppel."  Ryan  v.  Martin  (1884) 
91  N.  C.  464. 

''It  is  well  established  as  an  inflex- 
ible rule  that,  where  both  parties 
claim  under  the  same  person,  neither 
of  them  can  deny  his  right,  and  then, 
as  between  them,  the  elder  is  the  bet- 
ter title  and  must  prevail."  Christen- 
bury  V.  King  (1881)  85  N.  C.  229. 

'It  is  not  necessary  to  show  that 
the  defendant  has  a  complete  title  to 
the  land;  if  there  is  no  title  para- 
mount to  it,  it  is  sufficient  to  show 
that  under  a  valid  contract  he  claims 
to  hold  and  has  possession  of  the  prop- 
erty under  the  common  source.  If  the 
defendant  has  a  bond  for  title,  or  oth- 
er contract  of  purchase,  or  an  un- 
registered deed  for  the  land,  and  is 
in  possession  thereof,  this  will  be 
sufficient  evidence  of  a  claim  under 
the  common  source.  It  will  be  pre- 
sumed that  he  claims  under  such  con- 
tract The  "purpose  is  to  show  that 
he  claims  the  property  under  the  com- 
mon source,  that  he  admits  his  rela- 
tion to  it  and  claims  under  it,  with- 
out regard  to  the  sufficiency  or 
perfectness  of  the  title."  Ryan  v. 
Martin  (N.  C.)  supra. 

In  Hecht  v.  Boughton  (1880)  2  Wyo. 
385,  the  general  rule  was  thus  ex- 
pressed :  'It  is  a  uniform  principle  of 
ejectment  that,  if  both  parties  claim 
title  from  the  same  source,  it  is  treat- 
ed for  all  the  purposes  of  the  case 
that  title  resided  in  that  Source;  each 
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party  is  estopped  from  denying  it;  and 
so  far  as  respects  that  source,  the 
controversy  is  reduced  to  the  inquiry, 
Which  party,  plaintiff  or  defendant,  if 
either,  has  got  title  from  that  source?" 

"A  plaintiff  must  generally  show  ti- 
tle good  against  the  world,  while  a  de- 
fendant can  ordinarily  prevent  his  re- 
covery by  showing  a  better  outstand- 
ing title  in  any  person.  But  it  is  an 
old  and  well-established  rule,  adopt- 
ed originally  for  convenience  in  the 
trial  of  actions  of  ejectment,  that 
where  both  parties  claim  title  under 
the  same  person,  neither  will  be  al- 
lowed to  deny  that  such  person  had 
title.  While  a  defendant  in  such  cases 
may  set  up  a  title  superior  to  him 
through  whom  both  claim  as  the  com- 
mon source,  provided  he  connects 
himself  with  it,  he  is  not  allowed,  as 
in  other  c^ses,  to  show  a  better  title 
than  that  of  the  plaintiff  in  a  third 
person.  .  .  .  Where  the  plaintiff 
shows  from  the  deeds  offered,  or  the 
Admissions  in  the  pleadings,  that  both 
claim  from  a  common  source,  he  is  re- 
quired to  exhibit  a  better  title  in  him- 
self, derived  from  it,  than  that  of  the 
defendant,  in  order  to  establish  prima 
facie  his  right  of  recovery/'  Bonds  v. 
Smith  (1890)  106  N.  C.  653,  11  S.  E. 
322. 

"The  principle  deducible  from  [the] 
authorities  seems  to  be  that,  whatever 
may  be  the  form  or  nature  of  the  con- 
veyance used  to  pass  real  property, 
if  the  grantor  sets  forth  on  the  face 
of  the  instrument,  by  way  of  recital  or 
averment,  that  he  is  seised  or  pos- 
sessed of  a  particular  estate  in  the 
premises,  and  which  estate  the  deed 
purports  to  convey;  or,  what  is  the 
same  thing,  if  the  seisin  or  possession 
of  a  particular  estate  is  affirmed  in  the 
deed,  either  in  express  terms  or  by 
necessary  implication,  the  grantor  and 
all  persons  in  privity  with  him  shall 
be  estopped  from  ever  afterwards 
denying  that  he  was  so  seised  and  pos- 
sessed at  the  time  he  made  the  convey- 
ance. The  estoppel  works  upon  the 
estate,  and  binds  an  after-acquired 
title  as  between  parties  and  privies." 
Van  Rensselaer  v.  Kearney  (1850)  11 
How.  (U.  S.)  297,  13  L.  ed.  703. 

"Where  the  parties  in  an  action  of 
7  A.L.R.— 55. 


ejectment  claim  title  from  a  common 
source,  the  plaintiff  in  the  first  instance 
is  only  required  to  show  title  in  him- 
self from  the  common  source.  .  .  . 
It  must  be  understood,  however,  that 
this  rule  applies  to  cases  where  the 
common  source  of  title  is  either  ad- 
mitted by  the  defendant  or  established 
by  the  plaintiff's  'proof,  not  in  cases 
where  the  defendant  denies  that  he 
derives  his  title  from  the  common 
source  with  the  plaintiff.  If  the  plain-  . 
tiff  relies  upon  a  chain  of  title  start- 
ing at  such  common  source,  the  bur- 
den is  upon  him  to  show  the  title  in 
the  alleged  conmion  source."  Butt 
v.  Mastin  (1905)  143  Ala.  321,  39  So. 
217,  quoting  Newell,  Ejectment,  579. 

The  ruling  in  Cox  v.  Hart  (1892) 
145  U.  S.  376,  36  L.  ed.  741,  12  Sup.  Ct. 
Rep.  962,  supra,  was  approved  and  fol- 
lowed in  Cooke  v.  Avery  (1892)  147 
U.  S.  375,  37  L.  ed.  209,  13  Sup.  Ct. 
Rep.  340,  wherein  the  court  said: 
"Defendants  could  not  question  the 
validity  of  their  grantor's  title  at  the 
time  of  the  conveyance  to  them,  in  a 
contest  with  plaintiff,  claiming  under 
the  same  grantor,  unless,  indeed,  they 
claimed  under  a  paramount  title, 
which  they  had  acquired  or  connected 
themselves  with." 

And  in  Robertson  v.  Pickrell  (1883) 
109  U.  S.  608,  27  L.  ed.  1049,  3  Sup.  Ct.  ' 
Rep.  407,  it  was  said:  "Nor  can  the 
grantee  in  a  contest  with  another, 
whilst  relying  solely  upon  the  title 
conveyed  to  him,  question  its  validity 
when  set  up  by  the  latter.  In  other 
words,  he  cannot  assert  that  the  title 
obtained  from  his  grantor,  or  through 
him,  is  sufficient  for  his  protection, 
and  not  available  to  his  contestant. 
Where  both  parties  assert  title  from 
a  conunon  grantor,  and  no  other 
source,  neither  can  deny  that  such 
grantor  had  a  valid  title  when  he  exe- 
cuted his  conveyance." 

In  Winding  Gulf  Colliery  Co.  v. 
Campbell  (1913)  72  W.  Va.  449,  78  S. 
E.  384,  the  rule  was  thus  stated  in  the 
official  syllabus:  "A  well-recognized 
and  established  exception  to  the  rule 
requiring  the  plaintiff  in  ejectment  to 
trace  his  title  from  the  state  is  the 
estoppel  in  law  arising  out  of  a  com- 
mon source  of  title.    In  such  case,  the 
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plaintiff  need  not  trace  his  title  to  the 
state." 

In  William  James  Sons  Co.  v.  Hutch- 
inson (1914)  73  W.  Va.  488,  80  S.  E. 
768,  it  was  said  in  the  official  syllabus : 
"For  a  plaintiff  in  ejectment  to  rely 
on  a  common  source  of  title,  it  must 
appear  that  the  defendant's  claim  of 
title  somewhere  connects  with  a  party 
under  whom  the  plaintiff  claims." 

In  a  few  cases»  the  courts  seem  to 
have  disregarded  the  rule  when  the 
facts,  according  to  the  weight  of  au- 
thority, would  bring  them  within  its 
provisions.  Thus,  in  Henry  v.  Reich- 
ert  (1880)  22  Hun  (N.  Y.)  394,  the  de- 
fendant was  permitted  to  go  back  of 
the  common  source  and  show  that  no 
title  had  vested  in  him.  Each  party 
showed  a  chain  of  conveyances  from 
one  Wright  to  himself.  Of  the  two 
deeds  executed  by  Wright,  the  one  un- 
der which  the  plaintiffs  claimed  was 
prior  in  date  and  registry  to  that  on 
which  the  defendant  relied.  The  gen- 
eral rule  as  to  a  common  source  of 
title  was  disregarded,  and  it  was  held 
that  the  defendant  need  not  show  title 
in  himself  until  the  plaintiffs  had 
shown  some  right  to  disturb  his  pos- 
session. Applying  the  doctrine  in 
ejectment,  of  which  the  general  rule 
under  discussion  is  an  exception,  that 
a  plaintiff  can  only  recover  on  the 
strength  of  his  own  title,  the  court 
said :  "If  nothing  more  had  appeared, 
that  state  of  the  proof  would  have 
entitled  the  plaintiffs  to  recover,  for 
as  against  the  defendant  it  showed, 
prima  facie,  that  Wright  had  the  title 
at  the  date  of  his  conveyance  under 
which  the  plaintiffs  claim.  Cox  v. 
James  (1871)  45  N.  Y.  557;  2  Greenl. 
£v.  §  307.  But  the  defendant  was  not 
thereby  concluded.  The  deed  from 
Wright  under  which  the  plaintiffs 
claimed  was  a  mere  quitclaim,  and  it 
does  not  appear  that  the  deed  to  the 
defendant's  grantees  was  anything 
more.  It  was,  therefore,  competent 
for  the  defendant  to  show,  if  he  could, 
that  Wright  had  not  the  title,  and  that 
nothing  passed  by  either  of  the  deeds 
which  he  executed.  Sparrow  v.  King- 
man (1847)  1  N.  Y.  248;  Averill  v. 
Wilson  (1848)  4  Barb.  (N.  Y.)  180; 
Bigelow    V.    Finch    (1851)    11    Barb. 


(N.  Y.)  498.  It  appeared  without  dis- 
pute that  the  parties  through  whom 
the  plaintiffs  claimed  to  have  derived 
title  from  Wright  were  never  in  pos- 
session of  the  premises.  ...  If 
Wright  had  no  title,  the  plaintiffs  had 
none.  They  have  not  even  a  posses- 
sory right,  for  Wright's  possession 
'  was  not  under  claim  of  title  until  1867, 
and  his  grantees,  under  whom  the 
plaintiffs  claim,  and  the  plaintiffs 
themselves,  have  never  been  in  pos- 
session." 

It  is  essential  to  the  defendant's 
case  to  show  that  the  outstanding 
title  has  been  acquired  by  him.  Chris- 
tenbury  v.  King  (1881)  85  N.  C.  229. 

So  i  ^  Curtis  v.  Butts  (1867)  3  Keyes 
(N.  Y.)  626,  the  defendant  was  per- 
mitted to  assail  the  title  of  the  com- 
mon source,  and  the  court  applied  the 
principle  that  the  plaintiff  has  to  re- 
cover on  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  his  ad- 
versary. Both  parties  claimed  by  con- 
veyance from  one  Lowe,  and  it  was 
held  that,  as  the  plaintiff  had  failed 
to  establish  the  validity  of  the  title 
in  Lowe,  it  was  proper  for  the  court 
to  give  binding  instructions  for  the 
defendant. 

"It  is  not  true  that  the  defendant  in 
ejectment,  who  claims  from  a  common 
source  of  title  with  the  plaintiff,  may 
not  in  any  case  defeat  the  action  by 
showing  an  outstanding  title  superior 
to  the  plaintiff's."  McCready  v.  Lane- 
dale  (1881)  58  Miss.  877. 

The  only  exception  to  the  general 
rule  in  South  Carolina  is  found  in 
Lyons  v.  Holmes  (1883)  19  S.  C  406. 
In  that  case  both  parties  traced  title 
to  one  Sarah  Hane,  claimed  by  the 
plaintiff  to  be  a  ''free  person  of  color," 
and  by  the  defendant  to  be  presump- 
tively a  slave,  and  therefore  incapable 
of  acquiring  or  transmitting  title. 
Notwithstanding  the  application  of  the 
general  rule  in  other  cases  in  this 
state,  it  was  held  that  the  plaintiff 
must  prove  the  title  of  the  eranmon 
source,  and  overcome  by  sufficient  efvi- 
dence  the  presumption  that  she  was  a 
slave,  and  hence  incapable  of  holding: 
title. 

//.  Reaffon  of  rule. 

The  rule  is  one  both  of  convenience 
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and  justice,  and  is  based  on  the  prin- 
ciple that  it  does  not  lie  in  the  mouth 
of  one  to  dispute  the  title  under  which 
he  claims.  Thus  it  has  been  said :  "The 
doctrine  is  founded,  when  properly  ap- 
plied, upon  the  highest  principles  of 
morality,  and  recommends  itself  to  the 
common  sense  and  justice  of  everyone. 
And  although  it  debars  the  truth  in 
the  particular  case,  and  therefore  is 
not  infrequently  characterized  as 
odious  and  not  to  be  favored,  still  it 
should  be  remembered  that  it  debars, 
it  only  in  the  case  where  its  utterance 
would  convict  the  party  of  a  previous 
falsehood;  would  be  the  denial  of  a 
previous  affirmation,  upon  the  faith  of 
which  persons  had  dealt,  and  pledged 
their  credit  or  expended  their  money. 
It  is  a  doctrine,  therefore,  when  prop- 
erly understood  and  applied,  that  con- 
cludes the  truth  in  order  to  prevent 
fraud  and  falsehood,  and  imposes  si- 
lence on  a  party  only  when  in  con- 
science and  honesty  he  should  not  be 
allowed  to  speak.''  Van  Rensselaer  v. 
Kearney  (1850)  11  How.  (U.  S.)  297, 
18  L.  ed.  708,  wherein  it  was  further 
said:  ^^The  reason  is  that  the  estate 
thus  affirmed  to  be  in  the  party  at  the 
time  of  the  conveyance  must  neces- 
sarily have  influenced  the  grantee  in 
making  the  purchase,  and  hence  the 
grantor  and  those  in  privity  with  him, 
in  good  faith  and  fair  dealing,  should 
be  forever  thereafter  precluded  from 
gainsaying  it." 

Similarly,  in  Ryan  v.  Martin  (1884) 
91  N.  C.  464,  the  court  said:  "This  rule 
of  law  is  founded  in  justice-  and  con- 
venience, and  its  purpose  is  to  prevent 
the  necessity  on  the  part  of  the  plain- 
tiff ...  of  proving  title  out  of  the 
state,  and  a  good  title  in  the  person 
under  whom  he  claims,  when  the  op- 
posing party  claims  the  same  proper^ 
under  the  same  person.  If  the  de- 
fendant has  the  same  source  of  title 
as  the  plaintiff,  and  no  other,  where- 
fore need  the  plaintiff  go  beyond  that 
as  to  the  defendant?  Such  an  inquiry 
would  be  idle.  It  is  plain  that  no  in* 
justice  in  such  case  could  be  done  the 
defendant ;  and  if  the  rule  were  other- 
wise, it  might,  and  would  in  many 
cases,  put  the  plaintiff  to  great  incon- 
venience and  much  needless  expense. 
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"The  rule  is  applied  on  the  grounds 
of  convenience,  and  as  a  means  of 
promoting  the  ends  of  justice."  Reid 
▼.  Anderson  (1898)  13  App.  D.  C.  30. 

And  see  Howard  v.  Masterson 
(1890)  77  Tex.  41,  13  S.  W.  635,  where- 
in the  court  said:  '^The  rule  is  just, 
useful,  and  convenient." 

"The  reason  underlying  the  rule  for- 
bidding either  party  in  ejectment  to 
deny  the  conunon  source  of  title  is 
that  one  cannot  dispute  the  title  by 
which  he  claims.'*  Wilson  v.  Wilson 
(1917)  137  Tenn,  590,  195  S.  W.  113. 

It  "is  not  based  on  the  idea  of  an 
estoppel,  but  is  a  rule  of  practice, 
which  has  become  a  rule  of  law, 
adopted  by  the  courts  for  the  purpose 
of  aiding  the  administration  of  jus- 
tice, by  dispensing  with  the  necessity 
of  requiring  the  plaintiff  to  prove  the 
original  grant  and  mesne  conveyances 
(which,  in  many  cases,  it  was  out  of 
his  power  to  do)  upon  proof  that  the 
defendant  claimed  under  the  same 
person."  Newlin  v.  Osborne  (1855) 
47  N.  C.  (2  Jones,  L.)  163. 

"The  general  rule  ...  is  not 
strictly  an  estoppel,  but  a  rule  of  jus- 
tice and  convenience  adopted  by  the 
courts  to  relieve  the  plaintiff  in  eject- 
ment from  the  necessity  of  going  back 
behind  the  common  source,  from 
which  he  and  the  defendant  derive  ti- 
tle, and  deducing  his  title  by  a  chain 
of  mesne  conveyances  from  the  state." 
Christenbury  v.  King  (1881)  85  N.  C. 
229. 

"The  principle  upon  which  these  de- 
cisions are  based  is  that  the  plaintiff 
is  not  required  to  be  prepared  with 
proof  of  the  common  grantor's  title, 
and  that  such  evidence,  if  offered,  is 
presented  upon  an  immaterial  ques- 
tion, not  in  issue  in  the  case.*'  Mc- 
Donald V.  Hannah  (1894)  8  C.  C.  A. 
426,  16  U.  S.  App.  348,  59  Fed.  977. 
And  see  the  reported  case  (Jennings 
V.  Mabston,  ante,  865.) 

HI.  Application  of  rule. 

a*  In  general. 

It  is  not  necessary  for  the  plaintiff 
to  prove  the  genuineness  of  a  disputed 
deed  to  the  common  ancestor,  where 
both  parties  claim  title  from  this  com- 
mon source.     Thus,  in  Cox  v.  Hart 
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(1892)  145  U.  S,  376,  36  L.  ed.  741,  12 
Sup.  Ct.  Rep.  962,  wherein  an  attempt 
was  made  to  attack  the  validity  of  a 
deed  conveying  the  land  to  the  com- 
mon ancestor,  because  of  imperfect 
execution  and  the  suggestion  of  for- 
gery, the  court  below  charged  the  jury 
that  ''where  a  common  source  was 
shown  a  party  could  not  go  back  of  the 
common  source  to  impeach  a  deed  for 
forgery,'*  and  that  the  defendants, 
having  themselves  offered  the  deed 
from  the  administrators  of  the  com- 
mon ancestor,  were  concluded  on  the 
question  of  common  source,  and  es- 
topped to  deny  the  genuineness  of  the 
deed  to  the  common  ancestor,  and  that 
it  was  immaterial  whether  the  deed 
was  genuine.''  Sustaining  that  in- 
struction, the  court  said:  "It  is  not 
necessary  for  the  plaintiff  ...  to 
prove  the  genuineness  of  the  alleged 
deed  of  April  12,  1854,  to  De  Cordova, 
the  common  source.  He  claimed  un- 
der De  Cordova,  by  virtue  of  the  mar- 
shal's deed  conveying  all  his  right, 
title,  and  interest  in  the  lands  in  dis- 
pute. The  plaintiff  introduced  the 
same  deed  without  disclaiming  the 
title  conveyed  by  it,  for  the  purpose, 
the  bill  of  exceptions  distinctly  states 
(and  this  court  must  accept  that  state- 
men  as  conclusive),  of  showing  title 
in  themselves,  as  well  as  good  faith 
in  making  improvements.  So  that, 
upon  this  branch  of  the  case, — ^it  ap- 
pearing that  the  parties  claimed  un- 
der a  common  source, — the  law  was 
clearly  for  the  plaintiff." 

In  Byers  v.  Rodabaugh  (1864)  17 
Iowa,  53,  the  plaintiff  claimed  title 
through  the  defendant,  and  on  the 
trial  introduced  evidence  tending  to 
show  a  regular  chain  of  title  from  the 
defendant  to  herself,  but  did  not  in- 
troduce or  affer  any  evidence  to  show 
a  title  deducible  from  the  government 
down  to  the  defendant.  The  defend- 
ant asked  the  court  to  instruct  the 
jury  that,  in  order  for  the  plaintiff 
to  recover,  she  must  trace  her  title 
back  to  the  general  government,  or 
show  twenty  years'  peaceable  posses- 
sion, etc.  This  instruction  was  re- 
fused, and  the  refusal  was  assigned 
as  error.  In  sustaining  the  decision 
of  the  trial  court  the  rule  was  thus 


stated:  "It  was  sufficient  for  the 
plaintiff  to  trace  her  title  back  to  the 
chain  through  which  the  defendant 
claimed,  or  to  the  point  at  which  the 
defendant  is,  by  law,  estopped  from 
denying  the  title." 

And  in  Monette's  Succession  (1874) 
26  La.  Ann.  26,  it  was  held  that  the 
defendant  could  not  be  heard  to  attack 
the  validity  of  a  statute  by  which  the 
plaintiff  claimed  legitinuicy  and  in- 
heritance, when  the  defendant  himself 
was  made  legitimate  by  the  same  act. 

''A  defendant  may  not  defeat  the 
rule  of  common  source  by  a  declara- 
tion that  he  does  not  claim  under  it," 
and  if,  as  a  matter  of  fact,  the  defend- 
ants deraign  title  from  the  heirs  of  a 
common  ancestor,  they  thereby  admit 
the  validity  of  that  title,  and  they 
will  not  be  permitted  to  defeat  it  by 
showing  an  outstanding  title  in  the 
heirs  of  the  common  ancestor,  with 
which  they' are  not  in  any  way  con- 
nected. Dycus  V.  Hart  (1893)  2  Tex. 
Civ.  App.  354,  21  S.  W-  299. 

In  Gable  v.  Gable  (1908)  130  Ga. 
689,  61  S.  E.  595,  the  court  said  in  its 
official  syllabus:  "Where  both  parties 
claimed  title  to  land  under  the  same 
person,  and  one  of  them  sought  to 
have  the  deed  under  which  the  others 
claimed  title  canceled  on  account  of 
alleged  mental  incapacity  on  the  part 
of  the  person  under  whom  both 
claimed,  it  was  not  competent  for  the 
defendants  to  attack  the  title  of  such 
person,  or  to  show  that  the  deed  con- 
veying title  to  him  had  not  been  prop- 
erly attested  for  record,  by  offering 
proof  that  the  official  witness  did  not 
reside  in  the  county  where  the  deed 
purported  to  have  been  executed." 

In  Slone  v.  Kelley  (1911)  143  Ky. 
135,  136  S.  W.  138,  wherein  the  plain- 
tiffs relied  on  a  deed  which  had,  by 
order  of  a  court  of  competent  juris- 
diction, been  set  aside  and  canceled, 
and  the  defendant's  claim  rested  on  a 
deed  from  the  same  source,  it  was  held 
that,  the  latter  being  unassailed,  judg- 
ment was  properly  given  for  the  de- 
f^idant  under  the  general  rule. 

In  Glough  v.  Welsh  (1911)  229  Pa. 
386,  78  Atl.  1000,  on  the  abstract  of 
title  fil^  by  the  plaintiff,  he  showed 
title  out  of  the  commonwealth  to  one 


ANNO.— EJECTMENT— TRACING  TITLE— COMMON  SOURCE.      869 


Thompson,  a  number  of  tax  sales  be- 
in^  in  the  line  of  title.  The  defend- 
ant claimed  by  adverse  possession  and 
by  grant  from  the  heirs  of  Thompson'. 
In  applying  the  rule,  the  court  said: 
"Notwithstanding  the  fact  that  the 
only  evidence  of  title  offered  by  de- 
fendant on  the  trial  was  based  on  the 
title  in  Thompson,  yet  he  attempted 
to  attack  the  validity  of  some  of  the 
tax  sales  in  the  line  of  the  Thompson 
title.  As  both  parties  were  claiming 
under  Thompson,  the  trial  court  was 
undoubtedly  right  in  holding,  as  set 
forth  in  its  opinion  sur  motion  for 
new  trial,  that  'the  pleadings  in  this 
case  clearly  show  that  the  plaintiff 
and  defendant  both  claim  under  a 
common  source,  to  wit,  from  Alexan- 
der Thompson.  Such  being  the  case, 
it  does  not  lie  in  the  defendant's 
mouth  to  question  the  title  of  said 
Thompson.'  The  only  effect  of  per- 
mitting defendant  to  invalidate  the 
Thompson  title  would  have  been  to  de- 
prive him  of  any  standing  whatever. 
The  authorities  are  clear  that,  when 
both  parties  claim  title  under  a  com- 
mon source,  it  is  unnecessary  to  make 
proof  of  title  beyond  that  source." 

In  Bethea  v.  AHen  (1913)  95  S.  C. 
479,  79  S.  E.  689,  It  was  held  that,  as 
both  parties  ektimed  title  from  a  com- 
mon source,  the  defendant  could  not 
take  advantage  of  a  defect  in  the  exe* 
ention  of  a  deed  to  the  conimon  ances- 
tor. 

Where  the  common  ancestor  has 
only  the  equitable  title,  but,  subse- 
quent to  the  deed  to  the  plaintiff,  com- 
pletes the  contract  of  purchase  and  re- 
ceives *the  legal  title,  such  contract 
relates  back  and  inures  to  the  bene- 
fit of  her  grantee,  making  the  rule 
applicable.  MeAvoy  v.  Franklin 
(1911)  146  Wis.  390,  131  N.  W.  823. 

In  Burchett  v.  Scott  (1917)  176  Ky. 
669,  197  S.  W.  397,  the  appellant 
claimed  ownership  of  the  land  by  a 
paper  title,  as  the  remote  vendee  of 
one  Blackburn,  to  whom  a  patent  was 
issued  in  1857,  and  also  under  a  paper 
title,  as  the  remote  vendee  of  one 
Dean,  who  secured  in  1848  a  patent 
for  land,  part  of  which,  as  appellant 
claimed,  was  the  land  in  controversy. 
The    patents,    it   was    claimed,   over- 


lapped, and  the  land  in  dispute,  ac- 
cording to  appellant,  was  covered  in 
whole,  or  at  least  in  part,  by  both  of 
them.  The  appellee  claimed  under  a 
paper  title  as  the  remote  vendee  of 
Dean.  The  court  found  as  a  fact  that 
the  land  in  dispute  was  a  part  of  the 
Dean  patent,  and  held,  therefore,  that 
any  assertion  of  title  on  the  part  of 
the  appellant,  going  back  to  the  Black- 
burn patent,  should  be  put  to  one  side 
as  not  available. 

In  Cronin  v.  Gore  (1878)  38  Mich. 
381,  the  plaintiff.  Gore,  brought  an  ac- 
tion of  ejectment  and  recovered  a 
strip  of  land,  44i  feet  wide,  as  in- 
cluded in  a  grant  to  himself  of  a  tract 
of  4  acres,  which,  by  a  surveyor's  er- 
ror, had  been  laid  out  that  much  nar- 
rower than  was  ^correct.  The  proof 
showed  a  purchase  by  plaintiff  from 
one  Stewart,  and  that,  immediately 
on  the  execution  of  the  deed,  a  survey 
was  made  and  lines  set  by  the  plaintiff 
according  to  it  This  survey  was  sub- 
sequently used  as  a  basis  for  survey 
and  deed  to  the  grantor  of  tke  defend- 
ant. Later,  the  first  survey  was  found 
incorrect,  and  the  boundaries  extend- 
ed to  take  in  part  of  the  tract  con- 
veyed to  the  defendant.  In  reversing 
a  judgment  of  the  lower  court,  it  was 
aaid:  "Inasmuch  as  all  parties  claim 
through  Stewart,  and  Sullivan's  [de- 
fendant's grantor]  deed  refers  to  that 
of  Gore  for  boundaries,  it  is  not  neces- 
sary to  show  title  back  of  the  common 
graadtor." 

In  Nitche  v.  Earle  (1889)  117  Ind. 
270,  19  N.  E.  749,  it  was  claimed  that, 
as  the  appellee  had  never  taken  pos- 
session of  the  land,  it  was  incumbent 
on  him  to  show  a  complete  chain  of 
title  from  the  United  States.  In  dis- 
posing of  this  contention,  the  court 
said:  "This  theory  is  not  tenable  in 
this  case.  Courts  of  this  state  take 
knowledge  of  the  acts  of  Congress 
granting  to  this  state  swamp  land, 
which,  taken  in  connection  with  the 
patent  from  the  state,  make  ,a  com- 
plete chain  of  title.  In  addition  to 
this,  it  is  a  well-settled  principle  that, 
when  the  plaintiff  and  defendant 
claim  through  a  common  source  of  ti- 
tle, it  is  sufficient  for  the  plaintiff  to 
deduce    his    title    from   the    common 
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source  of  title.  In  this  case  both 
plaintiff  and  defendant  claim  title 
from  the  state  of  Indiana,  and  it  was 
only  incumbent  on  the  plaintiff  to 
show  that  he  had  the  better  title  from 
the  state." 

Where  both  parties  claim  title  by 
patent  from  the  county  to  swamp 
lands,  and  it  is  conceded  that  at  the 
time  of  the  issuance  of  the  patent  to 
the  plaintiff  the  title  was  in  the  coun- 
ty, the  defendant  will  not  be  permitted 
to  attack  the  validity  of  the  plaintifTs 
claim  by  showing  that  his  patent,  be- 
cause of  an  alleged  irregularity,  has 
been  revoked.  Cunningham  v.  Snow 
(1884)  82  Mo.  587. 

In  Barton  v.  Erickson  (1888)  14 
Neb.  164,  15  N.  W.  206,  the  plaintiff, 
acting  for  a  church  corporation, 
claimed  title  by  deed  from  the  Union 
Pacific  Railroad,  while  the  defendants 
claimed  by  deed  from  the  same  com- 
pany through  an  agent.  It  was  very 
strenuously  insisted  that  the  plaintiffs 
must  fail  in  their  action  because  they 
did  not  introduce  the  patent  from  the 
government  of  the  United  States  to 
the  railroad  company  for  the  lots  in 
question,  but  the  court,  in  applying 
the  general  rule,  said:  "The  rule 
seems  to  be  well  settled  that  a  party 
is  estopped  from  denying  a  title  under 
which  he  claims  to  derive  his  right  to 
the  premises.  Where  both  parties 
claim  title  from  the  same  grantor,  it  is 
sufficient  prima  facie  to  prove  deriva^ 
tion  of  title  from  him,  without  prov- 
ing his  title.  2  Greenl.  Ev.  §  307;  Hart 
V.  Johnson  (1888)  6  Ohio,  89;  Conger 
V.  Converse  (1859)  9  Iowa,  554.  It 
was  unnecessary,  therefore,  to^  intro- 
duce the  patent  from  the  United  States 
for  the  lots  in  question." 

In  McCarthy  v.  Birmingham  (1902) 
2  Neb.  (Unof.)  724,  89  N.  W.  1003,  the 
plaintiff  showed  title  by  purchase 
from  her  immediate  grantor,  and  the 
defendants  claimed  under  a  verbal 
contract  with  the  plaintiff.  In  ap- 
pealing from  a  judgment  for  the  plain- 
tiff, the  defendants  urged  that  the 
evidence  was  insufficient,  because 
plaintiff  failed  to  trace  her  chain  of 
title  to  a  grant  from  the  United  States 
government.  The  court  said:  "But 
under  the  issues  involved  in  this  con- 


troversy this  was  not  necessary,  for 
defendants  asserted  a  title  and  a  right 
of  possession  bottomed  on  a  contract 
alleged  to  have  been  made  by  one  of 
them  with  the  plaintiff,  and  hence  they 
all  claim  title  from  a  common  source, 
and  it  is  a  well-established  rule  in 
actions  in  ejectment  that,  where  title 
is  derived  from  a  common  source, 
plaintiff  need  only  prove  title  from 
this  common  source.'' 

The  fact  that  the  plaintiff  filed  an 
abstract  of  title,  under  which  he 
claimed,  that  reached  back  to  the  sov- 
ereignty of  the  soil,  which  he  did  not 
establish  by  proof,  does  not  alter  the 
rule.  Sellman  v.  Hardin  (1882)  58 
Tex,  86. 

In  Thompson  v.  Graham  (1872)  9 
Phila.  (Pa.)  53,  the  plaintiffs  deduced 
title  through  sundry  mesne  convey- 
ances from  Richard  W.  Wells  and 
wife,  by  deed  made  in  1847.  They 
then  gave  in  evidence  a  letter  of  at- 
torney, dated  April  16,  1856,  from  the 
parties  owning  the  entire  property 
(including  plaintiffs'  predecessors  in 
the  title  to  the  one-seventh  now  in 
suit),  to  William  F.  GrifStts,  as  attor- 
ney in  fact,  and  a  lease  by  Griffitts 
under  said  power,  to  one  Rutter,  for 
fifteen  years  from  June  7,  1856.  They 
then  called  Griffitts,  and  proved  by 
him  that  defendants  went  into  pos- 
session of  the  premises  as  assignees 
of  the  said  term  to  Rutter,  and  that 
the  lease  had  expired.  Thereupon 
plaintiffs  closed,  and  defendants 
moved  for  a  nonsuit,  on  the  ground 
that  plaintiff  in  ejectment  could  not 
recover  without  showing  title  out  of 
the  commonwealth.  It  was  h€ld  that 
this  was  properly  refused,  the  court 
saying:  "Plaintiffs  having  shown 
that  defendants  came  into  possession 
as  tenants,  it  was  not  competent  for 
the  latter  to  attack  the  title  by  showing 
a  better  one  in  any  third  person.  We 
see  no  reason  why  title  in  the  common- 
wealth should  be  treated  as  any  excep- 
tion to  the  general  rule." 

Where  both  parties  claimed  title  to 
land  under  different  grants  on  the 
same  entry,  it  was  held  that  the  legal- 
ity of  the  entry  and  the  fact  that  the 
land  was  open  to  entry  could  not  be 
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denied.    Waldo  v.  Wilson  (1917)  173 
N.  C.  689,  92  S.  £.  692. 

Where,  in  an  action  of  ejectment* 
the  answer  admits  the  title  in  a 
£rrantor,  it  is  sufficient  for  the  plaintiff 
to  prove  a  chain  of  title  to  such  gran- 
tor, who  is  regarded  as  the  common 
source  of  title.  Horning  v.  Sweet 
(1880)  27  Minn.  277,  6  N.  W.  782.  See 
to  the  same  effect :  Cooper  v.  Galbraith 
(1819)  3  Wash.  C.  C.  549,  Fed.  Cas. 
No.  3,193;  Pollock  v.  Cocke  (1851)  19 
Ala.  188;  Seabury  v.  Stewart  (1853) 
22  Ala.  207,  58  Am.  Dec.  254 ;  Florence 
Bldg.  &  Ins.  Amo.  ▼.  Schall  (1895) 
107  Ala.  581,  18  So.  108;  Anderson  v. 
Smith  (1853)  2  Mackey  (D.  C.)  276; 
Beall  V.  Brown  (1888)  6  Mackey 
(D.  C.)  574,  affirmed  in  (1892)  149 
U.  S.  766,  37  L.  ed.  960,  13  Sup.  Ct 
Rep.  1043;  Johnstone  v.  Scott  (1868) 
11  Mich.  232;  Gillum  v.  Case  (1890) 
67  Bfisa.  588,  7  So.  551 ;  Smith  v.  Lind- 
sey  (1886)  89  Mo.  76,  1  S.  W.  88. 

b.  Title  claitned  hy  demoent  or  devise. 

The  rule  is  not  confined  to  convey- 
ances by  deed  from  the  common 
source,  but  is  applied  as  well  where 
one  or  both  parties  claim  by  descent 
or  devise  from  a  common  ancestor, 
and  when  parties,  if  living,  would  thus 
be  estopped,  their  heirs  and  privies  in 
estate  are  likewise  estopped. 

Thus,  in  Kerbough  v.  Vance  (1873) 
6  Baxt.  (Tenn.)  110,  it  is  said:  "The 
doctrine  as  applicable  to  privies  and 
heirs  is  that  the  heir,  to  be  estopped, 
must  claim  the  property  as  heir,  and 
therefore  must  be  a  privy  in  estate 
with  his  ancestor.*'  In  that  case,  the 
rule  and  distinction  are  well  illus- 
trated. It  was  held  that  as  to  an  un- 
divided interest  of  one  fifth,  owned  by 
one  Vance,  and  by  him  conveyed  to 
Kerbough  by  deed  which  embraced 
another  contract,  the  defendants 
would  be  estopped,  because  they  occu- 
pied the  relation  of  heirs  and  privies 
of  Vance;  but  as  to  four  fifths  which 
the  defendants  did  not  claim  under 
Vance,  but  as  common  heirs  of  their 
father,  they  were  not  estopped. 

In  Robinson  v.  Hillman  (1911)  86 
App.  D.  C.  576,  the  plaintiffs  claimed 
title  as  devisees,  and  the  defendants 
under  a  deed  from  the  common  source, 
and  it  was  held  unnecessary  to  inquire 


into  the  sufficiency  of  the  instruments 
to  show  title  from  the  sovereignty^  of 
the  soil. 

In  Hellard  v.  Nance  (1908)  —  Ky. 
L.  Rep.  — ,  114  S.  W.  277,  the  rule  was 
applied  where  the  plaintiffs  claimed  as 
the  heirs  of  the  common  ancestor,  and 
the  defendant  by  deed  from  his  widow. 

In  Watkins  v.  Northern  Coal  &  Coke 
Co.  (1909)  —  Ky.  — ,  119  S.  W.  225, 
the  court  said:  'It  is  also  contended 
by  appellee  that  appellants  failed  to 
show  title  in  themselves,  and  that 
therefore  the  judgment  denying  them 
a  recovery  should  have  been  affirmed. 
Both  parties  claim  from  a  common 
source  of  title.  It  was  not  necessary 
for  appellants  to  trace  the  origin  of 
their  title  further  back,  as  appellee 
is  estopped  to  deny  the  title  of  its 
grantor.  When  appellants  proved 
that  the  title  had  been  vested  in  their 
father,  that  he  was  dead  and  intestate, 
and  they  his  lawful  issue,  they  had 
made  out  a  prima  facie  right  to  re- 
cover. If  their  father  had  made  a 
conveyance  of  the  land,  or  had  other- 
wise parted  with  his  title,  or  if  appel- 
lants had  been  devested  of  their  title, 
that  was  upon  the  appellee  to  show.'' 

In  Myrick  v.  Wells  (1876)  52  Miss. 
149,  it  was  held  proper  to  refuse  a  re- 
quest for  instructions  that  the  rule  of 
law  which  relieves  a  plaintiff  in  eje9t- 
ment  from  proving  a  perfect  title  in  a 
common  source,  from  which  both  par- 
ties claim,  applies  only  to  cases  in 
which  both  parties  claim  their  title  by 
deed,  the  court  saying:  *'This  position, 
though  pressed  in  argument,  seems 
unsupported  by  any  authorities  which 
have  been  produced,  or  with  which 
we  are  familiar;  nor  do  we  see  any 
reason  or  principle  why  the  rule 
should  be  different  in  cases  of  common 
descent  from  that  in  cases  of  common 
title  deeds.'* 

In  Griffin  v.  Sheffield  (1860)  38 
Miss.  359,  77  Am.  Dec.  646,  both  par- 
ties claimed  by  descent  from  the  com- 
mon ancestor,  and  the  rule  was  laid 
down  by  the  court  as  follows:  "It  is 
admitted  as  a  general  rule  that  it  is 
competent  for  a  defendant  in  eject- 
ment to  protect  himself  in  his  posses- 
sion by  showing  an  outstanding  title 
in  another,  upon  the  principle  that  the 
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plaintiff  in  ejectment  must  recover 
upon  the  strength  of  his  own  title. 
This  rule  is  as  ancient  as  the  action 
itself,  and  has  its  origin  in  the  just 
presumption  that  the  party  in  posses- 
sion is  either  the  true  owner,  or  holds 
under  the  true  owner,  until  the  con- 
trary is  made  to  appear.  But  the  ex- 
ception is  almost  as  ancient  as  the 
rule,  that  when  the  plaintiff  in  eject- 
ment shows  that  both  parties  derive 
their  title  from  the  same  common 
source,  and  that  he  has  the  older  and 
better  title  from  that  source,  it  is  not 
competent  for  the  defendant,  after 
such  acknowledgment  of  the  title  of 
the  common  source,  to  protect  him- 
self in  possession  by  proving  an  out- 
standing title  in  a  third  person,  with 
which  he  shows  no  connection.  For, 
in  such  case,  the  law  will  presume 
from  such  acknowledgment  on  his 
part  that  such  title  is  vested  in  the 
common  sourtee,  and  inures  to  the  ben- 
efit Imd  support  of  the  plaintiff's  title 
The  authorities  to  this  point  are  nu- 
merous and  almost  unbroken." 

In  Clemens  v.  Meyer  (1892)  44  La. 
Ann.  390,  10  So.  797,  both  parties 
claimed  from  one  Groves, — the  plain- 
tiff by  inheritance,  and  the  defendant 
by  deed  from  the  coheir  of  the  plain- 
tiff's father.  In  applying  the  rule,  the 
court  said:  'It  is  held  as  settled,  if 
the  parties  trace  their  title  to  the  same 
source,  neither  will  be  permitted  to 
attack  the  title  of  their  common  au- 
thor." 

In  Wood  v.  McGuire  (18£^)  17  6a. 
303,  the  plaintiffs  claimed  title  by  the 
will  of  their  grandfather,  and  the  de- 
fendant by  deed  from  the  same  source^ 
and  it  was  held  that  it  was  not  incum- 
bent on  the  plaintiffs  to  go  beyond 
him  and  "deduce  the  chain,  link  by 
link,"  from  the  original  grantee  to  the 
common  source. 

In  Perolio  v.  Doe  (1916)  197  Ala. 
560,  73  So.  197,  it  appeared  that  the 
plaintiff  claimed  title  through  the  en- 
forcement of  a  vendor's  lien  against 
the  common  source,  and  the  defendant 
as  heir  and  by  purchase  from  the  chil- 
dren of  the  common  source.  The 
court  held  that  neither  could  deny  the 
title  of  the  common  grantor,  "nor  was 


»f 


it  necessary  to  trace  the  title  beyond 
him. 

In  Ware  v.  Dewberry  (1887)  84  Ala. 
568,  4  So.  404,  the  defendants  had 
come  into  possession  of  the  land  sued 
for,  as  the  heirs  of  one  Aaron  Dew- 
berry, holding  by  privity  of  estate  un- 
der him  as  their  deceased  father  and 
ancestor.  He  had  purchased  the  land 
from  the  plaintiff,  having  paid  a  part 
of  the  purchase  money  and  gone  into 
possession  during  his  lifetime.  Under 
this  state  of  facts  it  was  held  that  the 
defendants  were  estopped  from  deny- 
ing the  original  title  of  the  plaintiff, 
from  whom  they  claimed  derivatively, 
the  court  saying:  "They  must  show 
either  a  divestiture  of  the  plaintiff's 
title  by  conveyance  of  some  kind  from 
him,  or  else  an  adverse  possession  for 
a  sufficient  time  to  bar  the  right  of 
entry  on  his  part." 

In  Pendley  v.  Madison  (1887)  83 
Ala.  484,  3  So.  618,  action  in  ejectment 
was  brought  by  the  administrator  of 
the  estate  of  one  Madison,  deceased. 
It  appeared  that  the  widow,  claiming 
under  his  will,  had  sold  the  land  to  the 
grantor  of  the  defendant,  and  the  de- 
cision turned  on  the  construction  of 
the  will.  The  court,  holding  that 
since  the  will  gave  to  the  widow  only 
a  life  estate  in  the  property,  a  judg- 
ment in  favor  of  the  plaintiff  was  cor- 
rect, said:  "Both  parties  to  the  suit 
claim  to  have  derived  title  from  the 
same  common  source — James  Madi- 
sOn,  the  testator  of  the  plaintiff.  The 
whole  contention,  therefore,  resolves 
itself  into  one  as  to  the  relative  su- 
periority of  the  two  claims  of  title  put 
in  evidence  before  the  court  on  the 
trial,  each  party  being  estopped  from 
denying  the  validity  of  Madison's 
title." 

In  Jay  v.  Michael  (1895)  82  Md.  1, 
33  Atl.  322,  the  plaintiffs  claimed  by 
inheritance  from  their  ancestor,  and 
the  defendants  by  deed  from  the  same 
source.  The  court  said:  "It  was  not 
necessary,  therefore,  for  the  plaintiffs 
to  produce  evidence  to  establish  the 
title  beyond  the  Misses  Smith  in  order 
to  make  out  a  prima  facie  case,  for 
it  is  well  settled  that  when  the  plain- 
tiff and  defendant  in  an  ejectment  suit 
are  claiming  title  through  the  same 
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party,  it  is  'prima  facie  sufficient  to 
prove  derivation  or  title  from  that 
party,  without  producing  any  patents 
or  deeds  to  prove  title  in  him,' — fol- 
lowing the  decisions  in  Ahem  v.  White 
(1873)  39  Md.  409,  and  Elwood  v.  Lan- 
non  (1876)  27  Md.  200.  In  the  former 
case  it  was  said:  "There  are  many 
cases  in  which  the  well-settled  rule 
of  ejectment  law  that  to  enable  a 
plaintiff  to  recover  he  must  show  title 
regularly  deduced  from  the  state,  or 
adverse  possession  for  twenty  years 
or  more,  is  dispensed  with.  Instances 
of  such  exceptions  to  the  general  rule 
are  where  the  action  is  brought  by  a 
mortgagee  against  his  mortgagor,  by 
a  landlord  against  his  tenant,  by  a 
purchaser  at  sheriff's  sale  against  the 
judgment  debtor,  and  also  where  both 
parties  claim  under  conveyances  from 
the  same  grantqr.  ...  In  our  opin- 
ion, the  present  case  falls  directly 
within  the  reason  of  these  exceptions, 
and  that  it  was  the  duty  of  the  court, 
upon  the  state  of  the  case  made  by  the 
defendant  himself,  simply  to  determine 
whic];!  was  the  better  title,  that  under 
the  judgment  and  that  under  the  mort- 
gage both  being  derived  from  the  same 
party." 

And  in  Elwood  v.  Lannon  (Md.) 
supra,  where  by  an  admissioji  of  the 
defendants  it  was  shown  that  they  and 
the  plaintiff  both  claimed  under  the 
same  person,  it  was  decided  that  it 
was  prima  facie  sufficient  to  prove 
derivation  of  title  from  that  party, 
without  producing  any  patents  or 
deeds  to  prove  title  in  him. 

In  Gaines  v.  New  Orleans  (1867)  6 
Wall.  (U.  S.)  642,  18  L.  ed.  950,  the 
complainant  sought  to  recover  valu- 
able real  estate  in  the  city  of  New 
Orleans,  under  the  will  of  her  father, 
made  in  1813.  There  was  interposed 
as  one  of  the  defenses  that  an  equita- 
ble title  of  two  thirds  of  the  property 
was  in  two  persons,  as  partners  and 
creditors  of  the  deceased,  by  virtue  of 
certain  partnership  articles  of  June 
19,  1813,  the  legal  title  being  admit- 
tedly in  the  deceased.  The  court 
said:  "If,  however,  it  was,  and  there 
is  an  outstanding  equitable  title  in 
Chew  and  Relf  to  the  property  in  liti- 
gation, the  defendants  cannot  plead 


the  fact  in  bar  of  the  right  of  com- 
plainant to  recover.  The  defendants, 
equally  with  the  complainant,  claim 
title  from  the  same  common  source. 
This  is  clear  from  the  pleadings  and 
proof.  If,  therefore,  both  parties 
claim  title  from  the  same  person, 
neither  is  at  liberty  to  deny  that 
such  person  had  title.  On  this  point 
the  Louisiana  authorities  are  uni- 
form. This  rule  is  the  same  in  equi- 
ty as  at  law,  and  is  well  stated  in 
Garrett  v.  Lyle  (1855)  27  Ala.  589. 
The  court  in  that  case  says:  'We  do 
not  deny  in  equity  as  well  as  at  law 
the  plaintiff  must  recover  upon  the 
strength  of  his  own  title;  but  because 
this  is  the  rule  it  does  not  follow  he 
must  show  a  good  title  against  all  the 
world;  it  is  enough  that  he  shows  a 
right  to  recover  against  the  defend- 
ants. And  there  are  many  cases  in 
which  he  has  this  right,  although  an- 
other person  must  recover  it  from 
him.' " 

Where  the  plaintiffs  claimed  title 
through  a  deed  from  the  heirs  of  one 
Crohan,  who  was  the  common  source 
of  title,  the  court  said:  "Pefendants 
insist  that  the  deed  by  the  widow  of 
Crohan  .  .  •  was  independent  of 
any  right  derived  from  the  husband 
of  the  grantor,  and  that  therefore,  he 
was  not  the  source  of  their  title  and 

• 

no  common  source  was  shown.  We  do 
not  think  this  contention  can  be  sus- 
tained- The  deed  was*  doubtless^ 
made  and  accepted  under  the  belief 
of  both  parties  to  it  that  the  grantor 
derived  some  assignable  interest  from 
her  deceased  husband;  otherwise  a 
deed  had  as  well  have  been  taken  from 
any  disinterested  person.  Indeed, 
defendants,  on  the  trial,  admitted  that 
they  based  their  claim  solely  under 
the.  deed  from  the  widow  as  such. 
The  question  is  not  whether  the  de- 
fendants secured  a  good  title  by  the 
deed,  but  whether  their  claim  of  title 
is  from  a  source  through  which  plain- 
tiffs also  claim.  We  think  it  sufficient- 
ly appears  that  both  plaintiffs  and  de- 
fendants claim  through  Thomas  Cro- 
han." The  general  rule  is  declared  by 
the  court  as  follows:  "When  both 
parties  to  an  ejectment  suit  claim  title 
through  the  same  third  person^  it  is 
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not  usually  necessary  for  plaintiff  to 
go  back  of  the  common  source  in  order 
to  prove  a  title  upon  which  he  can 
recover.  It  is  enough  that  he  shows 
a  better  title  through  the  common 
source  than  defendant  can  show 
through  the  same  source.  Before  a  de- 
fendant can  be  allowed  to  impeach 
the  common  soured,  he  must  establish 
that  he  has  acquired  a  superior  title. 
To  show  a  better  outstanding  title 
will  not  help  hinu"  Sell  v.  McAnaw 
(1897)  188  Mo.  267,  39  S.  W.  779. 

In  Robinson  v.  Hillman  (1911)  36 
App.  D.  C.  576,  the  plaintiffs  claimed 
title  as  devisees,  and  the  defendants 
under  a  deed  from  the  common  source, 
and  it  was  held  unnecessary  to  inquire 
into  the  sufficiency  of  the  instruments 
to  show  title  from  the  sovereignty  of 
the  soil. 

In  Chouquette  v.  Barada  (1862)  33 
Mo.  249,  the  plaintiff  claimed  title  by 
descent  and  also  by  purchase  from 
other  heirs  of  one  Metier,  after  the 
death  of  his  widow,  and  the  defend- 
ants by  sheriff's  deed  in  execution 
against  the  widow,  offering  in  evi- 
dence a  will  of  Metier  by  which,  with- 
out mentioning  any  of  his  children, 
he  devised  all  of  his  property  to  his 
widow,  and  it  was  held  that  evidence 
of  both  plaintiffs  and  defendants  to 
show  interest  claimed  by  the  widow 
in  the  property  was  properly  ad- 
mitted. 

In  Phelan  v.  Kelly  (1841)  25  Wend. 
(N.  Y.)  389,  the  rule  was  applied.  In 
that  case  all  the  parties  were  heirs 
of  one  Bond,  who,  it  appeared,  had  no 
paper  title.  The  defendants  had  tak- 
en a  lease  from  a  prior  claimant  of 
the  land,  and  attemped  to  set  this  up 
in  bar  of  the  claim  of  the  plaintiff,  a 
coheir,  and  it  was  held  that  an  out- 
standing title  could  not  be  set  up  to 
defend  a  possession  acquired  in  com- 
mon with  other  heirs,  to  the  exclusion 
of  the  latter. 

In  Jackson  ex  dem.  Norris  v.  Smith 
ri827)  7  Cow.  (N.  Y.)  717,  a  peculiar 
state  of  facts  existed.  The  plaintiffs 
claimed  title  as  the  heirs  of  one  Norris, 
and  it  appeared  that  the  defendant 
had  executed  a  deed  to  him,  taking  a 
bond  or  contract  to  repurchase  the 
premises,  under  which  he  was  still  in 


possession.  The  defendant  attempted 
to  prove  that  the  entire  transaction 
was  a  cover  for  a  usurious  loan  from 
Norris,  and  it  was  held  that,  the  de- 
fendant, having  taken  a  contract 
from  Norris  for  the  purchase  of  the 
premises  in  question,  was  estopped 
from  denying  his  title,  or  showing  ti- 
tle in  himself,  unless  he  could  succeed 
in  proving  the  whole  transaction  to 
have  been  a  cover  for  a  usurious  loan. 

In  Caldwell  v.  Neely  (1879)  81  N.  C 
114,  the  plaintiff  claimed  by  descent 
from  one  Neely,  and  the  defendant  by 
deed  from  another  heir,  and  it  was 
held  to  be  error  to  permit  the  defend- 
ant to  deny  the  descent  from  Neely  to 
the  heirs,  from  one  of  whom  the  plain- 
tiff, and  from  the  other  the  def endant» 
deduced  title  to  a  moiety  of  the  land. 

In  Den  ex  dem.  Ives  v.  Sawyer 
(1838)  20  N.  C.  179  (4  Dev.  ft  B.  L. 
51),  the  plaintiff  claimed  by  devise 
from  her  father,  and  on  the  objection 
of  the  defendant  that  no  grant  from 
the  state  was  shown,  she  offered  in 
evidence  a  deed  from  her  husband  and 
herself  to  one  Lieigh,  under  whom  the 
defendant  claimed,  which  recited  that 
the  land  was  part  of  that  held  by  her 
father.  The  plaintiff  contended  that 
this  deed  was  void  as  to  her  for  want 
of  private  acknowledgment,  and  it 
was  held  that,  although  void  as  to  her, 
the  deed  was  an  acknowledgment  on 
the  part  of  the  defendant  that  the 
father  of  plaintiff  had  title  in  the  land, 
and  that  he  derived  title  from  the 
same  source,  and  hence  could  not  deny 
the  latter's  title. 

In  Riddle  v.  Murphy  (1821)  7  Serg. 
ft  R.  (Pa.)  230,  the  plaintiffs  were  the 
heirs  of  the  devisees  of  one  Murphy, 
and  the  defendant  claimed  under  a 
sheriff's  sale  in  execution  against 
Murphy's  estate,  and  it  was  contended 
that  the  plaintiffs  were  bound  to  show 
title  in  Murphy  at  the  time  of  his 
death.  The  court,  per  Gibson,  J.,  said : 
''Both  parties  claim  under  the  same 
title  [derived  from  one  Cornelius 
Murphy].  It  is  too  clear,  therefore, 
for  argument,  that  the  plaintiffs  were 
not  bound  to  trace  back  their  title  be- 
yond Cornelius  Murphy.  If  there  was 
a  title  adverse  to  his,  either  in  the 
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coinmonwealth  or  in  a  third  person,  it 
lay  on  the  defendant  to  show  it." 

In  Kilgore  v.  Kirkland  (1904)  69 
S.  C.  78,  48  S.  E.  44,  the  plaintiff 
claimed  as  the  heir  of  one  Kilgore,  and 
the  defendants  as  heirs  of  the  grantee 
of  the  same  person.  And  it  was  held 
that  the  question  as  to  the  connection 
of  the  plaintiff  with  that  common 
source  was  one  of  fact  for  the  jury, 
and  a  nonsuit  was  properly  refused. 
This  ruling  followed  the  decision  in 
Smythe  v.  Tolbert  (1884)  22  S.  C.  133. 

In  Ferebee  v.  Hinton  (1889)  102 
N.  C.  99,  8  S.  E.  922,  the  plaintiffs 
claimed  title  as  devisees  under  the 
will  of  their  mother,  the  defendants 
by  deed  of  trust  for  the  same  prop- 
erty to  their  assignor,  and  it  was  held 
that  the  charge  of  the  lower  court 
that  there  was  no  need  to  show  title 
out  of  the  state"  was  ''so  manifestly 
correct  that  it  is  needless  to  cite,  in 
support  of  it,  any  of  the  numerous 
authorities  in  our  state." 

In  Johnson  ▼.  Cobb  (1888)  29  &  C. 
372,  7  S.  E.  601,  the  plaintiffs  claimed 
as  the  heirs  at  law  of  one  Buchanan. 
It  appeared  that,  during  their  minority 
and  absence  from  the  state,  their 
grandfather  applied  for  a  partition 
of  the  property,  and  as  guardian  ad 
litem  consented  to  its  sale  without  no- 
tice to  the  minors.  He  retained  the 
purchase  money,  and  the  property  by 
mesne  conveyance  became,  as  alleged, 
vested  in  the  defendants.  It  was  con- 
tended that  the  plaintiffs  had  shown 
no  title  in  themselves,  but  the  court 
held  that  it  was  unnecessary  for  the 
plaintiffs  to  trace  title  further  back 
than  Buchanan,  the  common  source. 

In  Rhett  v.  Jenkins  (1886)  25  &  €• 
453,  the  common  source  was  a  person 
of  color,  through  whom  the  defend- 
ants claimed  by  devise,  and  the  plain- 
tiffs by  sheriff's  deed  in  execution  of 
two  judgments.  It  was  contended 
that  the  original  grantor,  being  a 
slave,  could  not  have  a  good  legal 
title.  The  court  held  that  the  right 
of  the  common  source  to  hold  the  title 
could  not  be  disputed. 

In  Pyles  v.  Reeve  (1851)  38  S.  C.  L. 
(4  Rich.)  555,  the  plaintiffs  claimed 
title  by  descent,  and  the  defendant  by 
purchase  from  the  same  source,  and 


it  was  held  that  a  nonsuit,  on  the 
ground  "that  plaintiffs  had  not  shown 
title  to  the  land  in  dispute,  and  de- 
fendant, being  in  possession,  should 
have  been  protected,"  was  properly 
refused 

In  Geiger  v.  Kaigler  (1880)  15  S.  €• 
263,  the  plaintiffs  claimed  under  the 
will  of  their  father,  and  the  defend- 
ant by  possession,  held  under  the  ad- 
ministrator in  a  way  not  disclosed.' 
In  affirming  a  judgment  for  the  plain- 
tiffs, the  court  speaks  of  the  rule  un- 
der discussion  as  being  an  exception 
to  the  general  rule  in  ejectment,  that 
a  plaintiff  must  recover  on  the 
strength  of  his  own  title. 

In  Hill  V.  Robertson  (1846)  32  S.  C. 
L.  (1  Strobh.)  1,  the  land  in  controver- 
sy had  been  purchased  by  the  plain- 
tiff's father,  who  soon  after  died  in- 
testate, leaving  the  plaintiff  an  infant. 
His  administrator  leased  the  land  to 
the  defendant,  who  later  bought  it  at 
judicial  sale.  It  was  held  that  the 
rule  applied. 

The  general  rule  was  recognized, 
but  not  applied,  in  Wi-lson  v.  Wilson 
(1917)  187  Tenn.  590,  195  S.  W.  113. 
In  that  case  the  plaintiffs  claimed  as 
the  widow  and  children  of  one  Wilson, 
a  slave,  and  the  defendants  as  chil- 
dren by  a  first  wife.  By  the  law  of 
Tennessee,  "all  free  persons  of  color 
who  were  living  together  as  man  and 
wife  in  this  state  while  in  a  state  of 
slavery  are  hereby  declared  to  be  man 
and  wife,"  and  persons  of  color  who 
have  been  living  as  man  and  wife  in 
other  states,  and  who  have  moved  to 
this  state,"  are  within  the  provisions 
of  the  law.  It  appeared  that  the  first 
wife  of  Wilson  died  before  he  left 
Mississippi  for  Tennessee,  which  lat- 
ter state  he  entered  with  the  mother 
of  the  plaintiffs,  and  it  was  held  that 
the  children  of  the  first  wife,  being 
without  the  enabling  act,  could  not 
inherit;  the  rule  as  to  the  common 
source,  therefore,  not  being  applica- 
ble. 

In  Carver  v.  Maxwell  (1902)  110 
Tenn.  75,  71  S.  W.  752,  the  plaintiffs 
claimed  as  the  descendants  of  a  for- 
mer slave,  and  the  issue  of  a  slave 
marriage,  and  the  defendant  under  a 
deed  made  by  the  widow,  who  was  the 
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second  wife  of  the  slave  referred  to. 
The  second  marriage  was  entered  into 
during  the  slave  period,  but  contin- 
ued after  the  slaves  were  emancipat- 
ed. It  was  held  that  the  statute 
(Shannon's  Code,  §  4179)  referred  to 
in  Wilson  v.  Wilson  (Tenn.)  supra, 
applied,  and  since  both  parties  thus 
claimed  from  a  common'  source,  it 
was  unnecessary  for  the  plaintiffs  to 
.trace  their  title  further. 

In  Beasley  v.  Rowly  (1898)  — 
Tenn.  — ,  52  S.  W.  322,  it  appeared 
that,  prior  to  1868,  one  Hare  was  the 
owner  of  the  land  in  question,  and 
that  he  became  bankrupt  and  his  as- 
signee conveyed  the  property  by  deed 
to  his  daughter,  who  then  executed  a 
deed  to  her  father  for  his  life,  reserv- 
ing the  fee  in  herself.  The  plaintiffs 
were  children  and  heirs  of  this  daugh- 
ter, and  the  defendants  claimed  by 
devise  from  Hare.  There  was  no  evi- 
dence of  fraud  as  against  creditors, 
and  it  was  held  that  even  if  there  had 
been  it  would  not  affect  the  convey- 
ance, and  the  arrangement  would  have 
been  binding  on  Hare  and  his  heirs, 
devisees,  and  assignees,  and  they 
could  not  raise  the  question. 

In  Bleidorn  v.  Oakdale  Iron,  Coal  & 
Transp.  Co.  (1896)  —  Tenn.  — ,  43 
S.  W.  360,  the  plaintiff  claimed  by  will, 
and  the  defendant  by  tax  title  and 
possession  thereunder,  and  set  up  a 
certain  outstanding  title.  The  jury 
found  that  both  plaintiff  and  defend- 
ant derived  from  a  common  source, 
and  the  court,  after  a  review  of  the 
authorities,  held  that  the  defendant 
was  estopped  from  setting  up  and 
showing  outstanding  title  for  the  pur- 
pose of  defeating  plaintiff's  suit. 

In  Wortham  v.  Cherry  (1859)  3 
Head  (Tenn.)  468,  the  plaintiffs 
claimed  as  the  heirs  of  one  Wortham, 
and  the  defendant  by  a  tax  deed  from 
the  same  source.  On  the  trial,  excep- 
tions were  taken  to  the  probate  and 
registration  of  certain  of  the  convey- 
ances executed  to  the  plalntifTs  an- 
cestor, and  it  was  said :  "In  the  view 
we  have  taken  of  the  case,  it  is  not 
necessary  that  we  should  notice  these 
exceptions.  On  the  other  hand,  the 
regularity  of  the  proceedings  in  the 
tax  sale  was  impeached;  but  we  are 


likewise  relieved  from  the  necessity  of 
noticing  the  objections  to  the  validity 
of  said  sale.  We  place  the  decision 
upon  grounds  different  from  those 
assumed  in  the  argument  First.  In 
the  present  case,  both  parties  derive 
their  title  from  Lewis  F.  Wortham, — 
the  plaintiffs  by  descent,  and  the  de- 
fendant by  purchase  at  the  tax  sale. 
And  it  is  a  well-established  principle 
in  the  action  of  ejectment  that,  where 
both  parties  claim  title  under  the 
same  third  person,  it  is  sufficient  to 
prove  the  derivation  of  title  from 
him,  without  proving  his  title.  Till- 
inghast's  Adams,  Ejectment,  248;  2 
Greenl.  Ev.  §  307.  The  introduction 
of  the  title  papers  excepted  to  was, 
therefore,  unnecessary,  and  they  will 
be  left  out  of  view.  The  defendant  de- 
rives whatever  title  he  may  have  un- 
der Lewis  F.  Wortham,  and  is  there- 
fore estopped  to  gainsay  his  title." 

In  Royston  v.  Wear  (1859)  3  Head 
(Teiui.)  8,  the  plaintiffs  claimed  one 
undivided  third  part  of  the  land  in 
question  as  the  children  of  Hugh  and 
Margaret  Wear,  the  former  of  whom 
had  executed  a  deed  to  the  ancestor  of 
the  defendants  without  joining  his 
wife.  It  was  held  that  the  defendants 
were  estapped  from  denying  the  title 
in  the  common  source,  since  they  were 
parties  and  privies  of  their  ancestor, 
who  would  have  been  estopped  if  liv- 
ing. 

In  Paschal  v.  Acklin  (1863)  27  Tex. 
175,  the  plaintiff  claimed  as  the  widow 
of  one  Franklin,  and  the  defendant  by 
will  from  the  same  source,  and  it  was 
held  that  a  charge  that  it  was  not 
necessary  for  the  plaintiffs  to  show  a 
continuous  chain  of  title  in  writing 
from  the  common  source  was  correct. 

In  Second  M.  E.  Church  v.  Hum- 
phrey (1894)  142  N.  Y.  137,  36  N.  E. 
812,  the  premises  in  question  were 
claimed  to  have  been  purchased  by  the 
plaintiff  from  one  Dixon,  who  died  in 
1849,  and  the  defendant  claimed  under 
a  deed  from  the  only  heir  at  law 
through  mesne  conveyances.  It  was 
held  that  the  claim  of  title  by  the  de- 
fendant recognized  the  title  of  the 
plaintiff,  and  admitted  its  existence; 
therefore,  he  could  not  dispute  that 
title. 
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In  Crabtree  v.  Whiteselle  (1885)  65 
Tex.  Ill,  wherein  it  appeared  that 
land  had  been  partioned  among  a 
mother  and  her  children,  the  part  in 
controversy  falling  to  the  mother,  the 
court  said:  "If  there  was  a  mistake 
in  the  partition,  by  which  slie  got 
more  than  her  share,  still  what  she  got 
was  the  land  in  controversy,  and  by 
agreeing  that  she  was  the  common 
source  of  title,  the  appellant  is  pre- 
cluded from  claiming  an  interest  in 
the  land  not  derived  from  her." 

c.  Title  claimed  under  judicial  sale. 

Where  a  sheriffs  deed  is  the  com* 
mon  source  of  title,  the  rule  applies, 
and  neither  party  is  at  liberty  to  con« 
test  it.  Doe  ex  dem.  Foster  v.  Dugan 
(1837)  8  Ohio,  87,  31  Am.  Dec.  432. 

In  Den  ex  dem.  Love  v.  Gates  (1839) 
20  N.  C.  498  (4  Dev.  &  B.  L.  363)  both 
parties  claimed  by  sheriff's  deed  in 
execution  of  different  judgments 
against  the  same  person,  and  the  de- 
fendant offered  to  prove  an  outstand- 
ing title,  at  the  same  time  attacking 
the  title  of  the  common  source  by  of- 
fering in  evidence  a  patent  to  a  third 
person,  prior  to  the  possession  of  the 
conmion  source.  The  admission  of 
this  evidence  was  held  to  be  reversi- 
ble error,  the  court  saying:  "As  the' 
party  in  possession  of  land  is  pre- 
sumed to  be  the  owner  until  the  con- 
trary appears,  the  claimant  in  eject- 
ment must  show  a  good  title  in  him- 
self; he  cannot  found  his  claim  upon 
the  weakness  of  that  of  the  defend- 
ant; for  possession  gives  the  defend- 
ant a  right  against  every  man  who 
cannot  establish  a  good  title  in  him- 
self against  everybody.  The  defend- 
ant, therefore,  generally  is  permitted 
to  show  a  better  title  than  the  plain- 
tiffs in  a  third  person.  But  it  has  been 
decided  in  this  state  that,  where  both 
parties  claim  title  under  the  same  per- 
son, it  is  not  competent  to  either,  as 
such  claimants,  to  deny  that  such  per- 
son had  title." 

In  Stewart  v.  Shoenfelt  (1825)  13 
Serg.  &  R.  {Pa.)  360,  both  the  plain- 
tiff and  the  defendant  claimed  title 
under  a  sale  for  unpaid  taxes,  and  it 
was  contended  that  the  plaintiff  could 
not  recover  without  showing  title  to 


be  out  of  the  commonwealth.  In  ap- 
plying the  general  rule,  the  court 
said:  "Under  the  circumstances  of 
this  case,  I  have  no  doubt  that  the 
plaintiff  might  recover,  without  direct 
proof  of  the  title  being  out  of  the 
commonwealth;  because  both  plain- 
tiff and  defendant  claimed  under  the 
commonwealth,  which  was  an  indirect 
admission  by  the  defendant  that  the 
title  had  passed  from  the  common- 
wealth. The  plaintiff  gave  evidence 
of  a  title  under  a  sale  for  taxes,  and 
so,  likewise,  did  the  defendant.  Now 
land  cannot  be  assessed  for  taxes 
while  the  title  remains  in  the  common- 
wealth. The  fact,  therefore,  of  the 
title  being  out  of  the  commonwealth 
was  virtually  admitted  by  the. defend- 
ant; and  it  is  evident  that  what  is  ad- 
mitted by  one  party  need  not  be 
proved  by  the  other." 

Where  the  plaintiff  and  the  defend- 
ant respectively  claimed  under  sepa- 
rate and  distinct  tax  sales  and  deeds 
made  at  different  dates,  it  was  held 
that  there  was  nothing  in  the  posi- 
tion of  the  parties  to  preclude  a  denial 
by  either  of  the  validity  of  the  other's 
title,  although,  since  it  was  the  effort 
of  each  party  to  show  that  he  had  ac- 
quired the  title  of  the  same  person  to 
the  land  in  dispute,  neither  could  have 
required  the  other  to  go  beyond  that 
common  source  of  title  Feagin  v. 
Jones  (1891)  94  Ala.  597,  10  So.  537. 
See  also  Pollard  v.  Cocke  (1851)  19 
Ala.  188. 

The  rule  was  recognized,  although 
not  applied,  in  McClure  v.  Engelhardt 
(1855)  17  111.  47.  In  that  case  the 
plaintiffs  claimed  title  from  one 
Shares,  by  execution  under  a  mort- 
gage foreclosure  and  sheriff's  deed, 
and  for  the  defendant  deduced  title 
from  the  same  source.  The  defend- 
ant himself  offered  to  show  title  in  the 
mortgagees,  and  there  rested,  content- 
ing himself  with  objections  to  the 
plaintiff's  title,  without  setting  up  any 
in  himself.  A  judgment  in  favor  of 
the  defendant  was  reversed,  the  court 
saying:  ''If  the  defendant  has  any 
title,  he  should  have  presented  it." 
This  case  appears  to  be  an  exception 
to  the  general  rule,  in  that  the  court 
stressed  the  point  as  material  that  the 
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claim  as  to  the  source  of  the  defend- 
ant's title  was  made  by  the  plaintiff, 
and  not  by  the  defendant  himself. 

The  rule  is  equally  applicable  where 
the  plaintiff  alone  claims  title  by  a  ju- 
dicial sale.  Thus  where,  in  an  action 
of  ejectment;  the  plaintiff  claimed 
title  by  purchase  under  a  writ  of  fieri 
facias  in  a  suit  against  the  common 
source,  and  the  defendant  claimed 
under  a  deed  of  conveyance,  it  was 
held  to  be  proper  to  admit  evidence  to 
prove  that  the  deed  was  fraudulent 
and  void  as  against  the  plaintiff. 
Remington  v.  Linthicum  (1840)  14 
Pet.  (U.  S.)  84,  10  L.  ed.  364. 

In  Sexton  v.  Rhames  (1860)  13  Wis, 
99,  it  appeared  that  the  plaintiff  based 
his  title  on  a  sheriff's  sale  and  deed 
under  two  judgments  against  one 
Robert  Rhames,  and  the  defendant 
made  the  point  that  the  plaintiff  had 
failed  to  show  that  the  judgment  debt- 
or at  any  time  was  the  owner  of  the 
premises  in  fee,  or  had  an  interest 
therein,  or  that  he  was  entitled  to  the 
possession  of  the  premises.  A  judg- 
ment of  nonsuit  was  set  aside,  the 
appellate  court  saying:  "After  a  gen- 
eral denial  in  his  answers  of  the  al- 
legations in  the  complaint,  the  re- 
spondent proceeded  to  set  up  another 
distinct  ground  of  defense.  He  al- 
leged that  one  John  N.  Rhames,  his 
lessor,  was  the  owner  of  the  land  de- 
scribed in  the  complaint,  and  that 
said  John  N.  claimed  title  in  fee  under 
a  decree  of  the  circuit  court  of  Dodge 
county,  made  on  the  15th  of  October, 
1855,  in  a  case  between  said  John  N. 
and  Robert  Rhames  and  wife,  and 
then  the  decree  is  set  out  hsec  verba. 
From  the  decree  it  appears  that  on  the 
6th  of  March,  1855,  the  title  to  the 
premises  was  in  Robert  Rhames;  that 
on  that  day  he  sold  the  same  to  the 
lessor  of  the  respondent  for  a  consid- 
eration therein  named,  and  Robert  and 
wife  made  and  executed  a  deed  for  the 
same,  but  there  was  a  mistake  in  the 
•  description  of  the  land,  the  wrong 
tract  being  described  therein;  and 
that  John  N.  commenced  a  suit  in 
chancery  to  reform  the  deed,  and  to 
have  the  title  to  the  correct  tract  (the 
one  in  dispute)  decreed  to  be  in  him 
from  and  after  the  said  6th  of  March ; 


and  that  such  a  decree  was  rendered 
on  the  15th  of  October,  1855.  Now,  it 
will  be  seen,  here  was  a  direct  admis- 
sion in  the  answer  that  the  title  to  the 
premises  was  in  Robert  Rhames  long 
after  the  Littell  and  Baker  judgment 
was  docketed.  What  reason  is  there 
for  saying  that  the  appellant  could  not 
avail  himself  of  this  admission  of  rec- 
ord? We  know  of  none.  Was  the  ap- 
pellant under  the  necessity  of  showing 
that  the  title  to  the  property  was  in 
Robert  Rhames,  so  that  the  lien  of  the 
Littell  and  Baker  judgment  attached, 
when  this  fact  was  admitted  in  the 
answer?  We  think  not.  Both  parties 
claim  under  Robert  Rhames,  and  it 
was  sufficient  to  derive  title  from  him 
without  proving  his  title." 

In  Hyder  v.  Butler  (1899)  103  Tenn. 
289,  52  S.  W.  876,  the  plaintiff  claimed 
under  a  sheriff's  deed,  and  the  defend- 
ant by  a  deed  from  the  judgment  debt- 
or before  the  levy  and  sale.  It  was 
urged  that  the  plaintiff  could  not  re- 
cover because  he  had  not  made  a  full 
deraignment  of  his  title,  but  the  court 
said :  "He  has  .  .  .  produced  only 
the  deed  of  the  sheriff,  and  the  record 
supporting  it,  yet  that  is  sufficient, 
since  he  and  the  defendant  both  claim 
under  Maupin.  Deraignment  to  the 
common  source  is  all  that  the  law  re- 
quires  in  such  a  case,  the  defendant 
being  estopped  to  gainsay  the  title  of 
the  person  under  whom  he  claims  to 
hold." 

In  an  action  in  ejectment  where  the 
defendant  pleaded  adverse  possession 
the  common  source  of  title  was  admit- 
ted. It  appeared  that  the  plaintiff 
claimed  under  a  sheriff's  deed  under 
an  execution  for  delinquent  taxes,  and 
the  defendant  offered  evidence  to 
show  that  at  the  time  of  the  sale  the 
property  was  not  assessed  in  the  name 
of  the  judgment  debtor.  It  was  held 
that  the  plaintiff's  objection  to  this 
evidence  should  have  been  sustained. 
Stevenson  v.  Black  (1902)  168  Mo. 
549,  68  S.  W.  909. 

In  Izlar  v.  Haitley  (1885)  24  S.  C. 
882,  the  plaintiff  deduced  title  from 
one  Clayton  by  sherifTs  deed,  and  the 
defendant,  in  her  answer,  by  adverse 
possession.  On  the  trial,  however, 
there  was  evidence  of  a  verbal  gift 
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and  possession  of  the  land  from  her 
father,  the  common  source.  The  dis- 
tinction between  the  two  lines  of  de- 
fense is  pointed  out  by  the  court  as 
follows:  "Where  the  gift  is  relied 
upon,  proved,  and  sustained  by  ten 
years'  possession  under  it,  that  would, 
as  it  seems  to  us,  be  a  case  where  both 
of  the  parties  claimed  through  a  com- 
mon source,  and  in  that  event  the 
plaintiff  would  not  be  required  to 
prove  title  in  the  common  source 
either  by  papers  or  ten  years'  posses- 
sion, as  in  such  case  neither  party 
would  be  allowed  to  dispute  the  title 
of  the  common  source.'* 

In  Murphy  v.  Barnett  (1813)  6  N.  C. 
(2  Murph.)  251,  the  plaintiff  claimed 
by  sheriff's  deed  on  a  sale  under  an 
execution  against  one  Barnett.  A 
short  time  prior  to  the  issuance  of  the 
fi.  fa.,  the  debtor  executed  to  his  son, 
the  defendant,  a  deed  of  the  property. 
The  defendant  offered  evidence  to 
show  a  defect  in  Bamett's  title,  but 
the  court  held  that  this  could  not  be 
done,  and  as  both  parties  claimed  di- 
rectly from  him,  they  were  privies  in 
estate,  and  neither  was  competent  to 
deny  his  title. 

In  Brown  v.  Smith  (1861)  53  N.  C. 
(8  Jones,  L.)  331,  the  plaintiff  claimed 
title  under  a  sheriff's  deed  given  on 
a  sale  under  execution  and  judgment 
against  one  Turner.  He  then  showed 
a  deed  for  the  same  land  executed  by 
Turner  to  the  defendant,  and  offered 
to  prove  that  the  latter  deed  was  with- 
out consideration  and  was  given  to  de- 
feat a  judgment  obtained  against  Tur- 
ner. The  defendant  then  offered  evi- 
dence to  show  that  by  a  sale  under 
the  second  judgment  the  property  was 
conveyed  to  one  Miller  by  conveyance 
antedating  the  deed  of  the  plaintiff. 
The  court  said:  "There  seems  to  be 
nothing  to  prevent  the  application  of 
the  principle  that,  when  both  parties 
claim  title  under  the  same  person,  the 
defendant  cannot  defend  an  action  by 
showing  title  in  a  third  person,  unless 
he  has  acquired  such  outstanding  ti- 
tle, dr  connects  himself  with  it." 

In  Whissenhunt  v.  Jones  (1878)  78 
N.  C.  361,  both  parties  claimed  title 
under  one  Yount,  the  plaintiff  by 
deed,  introducing  in  evidence  a  sher- 


iff's deed  to  connect  the  defendant 
with  the  common  source,  and  to  estop 
him  from  denying  Yount's  title.  Ap- 
plying the  general  rule,  the  court 
said :  "In  such  case  the  rule  is  settled 
in  this  state  that  it  is  not  competent 
for  either  claimant  to  deny  that  such 
person  had  the  title;  and  though  the 
defendants  may  show  that  they  have 
in  themselves  a  better  title  than  the 
plaintiff,  they  cannot  set  up  a  title  in 
a  third  person.  Den  ex  dem.  Love  v. 
Gates  (1839)  20  N.  C.  498  (4  Dev.  & 
B.  L.  363).  The  plaintiff  here  had  the 
elder  and  superior  title,  and  was, 
therefore,  entitled  to  recover." 

In  Jackson  ex  dem.  Witherell  v. 
Jones  (1828)  9  Cow.  (N.  Y.)  182,  it 
appeared  that  the  plaintiff  claimed  a 
right  to  recover  the  premises  in  ques- 
tion as  purchaser  at  sheriff's  sale  un- 
der two  judgments,  and  the  defendant 
in  possession  claimed  under  a  lease 
from  the  same  source.  It  was  held 
that  the  plaintiff  need  not  show  title 
in  the  judgment  debtor,  and  that  the 
defendant  was  estopped  from  denying 
his  title  as  landlord. 

In  Huff  V.  Morton  (1887)  94  Mo. 
405,  7  S.  W.  283,  it  was  held  that  the 
plaintiff's  title  under  a  sheriff's  sale 
and  deed,  made  in  1874,  was  superior 
to  that  of  the  defendant  under  a  deed 
of  trust  from  the  common  source, 
made  in  1872,  and  plaintiff  was  en- 
titled to  recover,  it  being  unnecessary 
to  notice  defects  alleged  to  exist  in  the 
plaintiff's  chain  of  title  from  the  gov- 
ernment to  the  common  source. 

In  Conger  v.  Converse  (1859)  9 
Iowa,  554,  it  appeared  that  both  par- 
ties claimed  under  one  Bullis, — ^the 
plaintiff  under  a  purchase  at  sheriff's 
sale,  the  defendant  by  deed  from  the 
execution  defendant, — and  the  doc- 
trine was  thus  stated  by  the  court: 
"As  both  parties  claim  under  the  same 
third  person,  it  was  unnecessary  for 
the  plaintiff  to  prove  title  in  Bullis." 

In  Hall  V.  Lance  (1861)  25  IlL  277, 
it  appeared  that  one  Howard  was 
seised  in  fee  of  the  land  which  plain- 
tiffs claimed  by  sheriff's  deed  in  exe- 
cution of  a  judgment  against  him,  and 
the  defendants  offered  in  evidence  a 
mortgage  given  by  the  common  source, 
judgment  and  execution  upon  it,  and  a 
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sheriff's  deed  to  them.  The  trial  court 
refused  an  instruction  that  "if  the 
jury  believe,  from  the  evidence,  that 
the  defendant  Lance  was  in  possession 
of  the  premises  at  the  time  of  the  com- 
mencement of  the  suit,  that  makes  out 
a  prima  facie  right  in  the  plaintiffs  to 
recover  against  the  defendant  Lance," 
and  judgment  was  rendered  for  the 
defendants.  In  reversing  this,  the  ap- 
pellate court  said :  "A  mortgage,  even 
after  condition  broken,  is  not  an  abso- 
lute outstanding  title  of  which  a 
stranger  can  take  advantage  and  de- 
feat a  recovery  in  ejectment  by  the 
mortgagor  or  one  claiming  under  him. 
It  is  available  for  the  mortgagee  or 
his  tenant,  but  not  for  the  tenant  of 
the  mortgagor.  It  may  be  that  the 
defendant  might  have  shown  that  he 
had  attorned  to  the  mortgagee,  of  the 
.condition  broken,  and  thus  defended 
his  possession  under  the  mortgage; 
but  of  this  the  record  affords  no 
proof.  The  defense,  then,  must  rest 
entirely  on  the  judgment  of  foreclos- 
ure. Whether  that  judgment  would 
constitute  a  defense  must  depend  en- 
tirely on  the  fact  whether  the  record 
of  the  mortgage  on  which  the  judg- 
ment was  rendered  was  older  than  the 
judgment  under  which  the  plaintiff 
claimed  title.  This  the  record  fails  to 
disclose.  There  is  nothing  to  show 
that  the  scire  facias  was  brought  on 
the  record  of  the  mortgage  produced 
on  trial.  For  aught  that  appeared,  the 
foreclosure  may  have  been  of  a  junior 
mortgage,  subsequent  to  the  judgment 
under  which  the  plaintiff  claimed. 
The  judgment,  then,  of  foreclosure  on 
the  scire  facias,  was  not  sufficient  to 
constitute  a  defense  to  the  plaintiff's 
title." 

In  Bay  State  Min.  &  Townsite  Co.  v. 
Jackson  (1900)  27  Colo.  139,  60  Pac. 
573,  the  plaintiff  claimed  title  to  a 
placer  mining  claim  by  virtue  of  a 
sheriff's  deed  in  execution  against  one 
Welch,  and  the  defendants  by  a  later 
deed  from  Welch  himself.  It  was  held 
that  neither  could  attack  the  title  of 
Welch. 

In  Frink  v.  Roe  (1886)  70  Cal.  296, 
11  Pac.  820,  the  plaintiff  deraigned 
title  through  sundry  mesne  convey- 
ances following  a  sheriff's  deed  to  one 


McHenry,  in  the  chain  of  title  being 
one  Rising,  the  common  source.  It  was 
held  that  the  defendants  could  not  at- 
tack the  validity  of  the  sheriff's  deed 
to  McHenry.. 

In  Rucker  v.  Hyde  (1907)  118  Teiin. 
358,  100  S.  W.  739,  the  complainants 
relied  on  a  deed  made  by  a  trustee 
under  a  foreclosure  sale,  and  since  the 
defendants  claimed  title  from  the 
same  source,  it  was  held  that  the  com- 
plainants need  not  deraign  title  from 
the  state. 

In  Mickey  v.  Stratton  (1879)  5 
Sawy.  475,  Fed.  Cas.  No.  9,530,  it  was 
said:  "The  plaintiff  and  defendant 
both  claim  under  Shiel,  and  it  is  not 
necessary  for  either  to  prove  title  far- 
ther back  than  he.  The  defendant 
sets  up  an  estate  in  fee  in  Willis  in  the 
premises,  to  defeat  a  recovery  by  the 
plaintiff  in  this  action,  and,  if  he  has 
any  interest  therein  upon  the  evi- 
dence, it  is  derived  from  Shiel  by 
means  of  the  sheriff's  sale  and  deed. 
The  plaintiff  claims  under  Shiel  also, 
by  a  conveyance  subsequent  to  that  of 
the  sheriff.  Neither  is,  therefore,  at 
liberty  to  deny  Shiiel's  title  at  the  time 
of  the  sheriff's  sale." 

In  Alabama  White  Marble  Co.  v.  Eu- 
reka White  Marble  Quarries  (1914) 
190  Ala.  595,  67  So.  505,  the  defendant 
claimed  through  mesne  conveyances 
following  a  sheriff's  deed  under  a 
foreclosure  of  mortgage,  while  the 
plaintiff  had  title  by  quitclaim  deed. 
The  immediate  grantor  of  the  plain- 
tiff was  a  foreign  corporation,  and  the 
latter,  not  having  complied  with  the 
state  laws  relating  to  foreign  corpora- 
tions,  could  not,  it  was  held,  transfer 
a  good  title  to  oust  the  defendant  in 
ejectment. 

In  Miller  v.  Surls  (1856)  19  Ga. 
331,  65  Am.  Dec.  592,  the  plaintiff 
claimed  by  mesne  conveyance  from  one 
Perry,  while  the  defendant's  claim 
rested  on  a  sheriff's  sale  in  execution 
of  a  judgment  after  the  deed  to  plain- 
tiff's grantor,  and  it  was  held  that  the 
title  by  which  Perry  claimed  was  im- 
material, the  only  question  being  who 
was  prior  in  point  of  time. 

In  Feimster  v.  McRorie  (1854)  46 
N.  C.  (1  Jones,  L.)  547,  the  defendant 
admitted  the  general  rule,  but  con- 
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tended  that  it  did  not  extend  to  a  de- 
fendlEint  who  claimed  as  a  purchaser  at 
sheriff's  sale.  The  court  disposed  of 
this  contention  as  follows:  "We  are 
not  aware  of  any  principle  upon  which 
the  first  objection  can  be  sustained, 
and  it  is  directly  opposed  by  the  case 
of  Den  ex  dem.  Gilliam  v.  Bird  (1848) 
30  N.  C.  (8  Ired.  L.)  280,  49  Am.  Dec. 
379,  where  the  defendant  claimed  from 
a  purchaser  at  sheriff's  sale,  and  yet 
it  was  not  pretended  that  the  rule 
was  excluded  on  that  account." 

In  an  action  of  ejectment  for  a 
house  and  lot,  the  plaintiff  showed  ti- 
tle by  deed,  and  the  defendant  claimed 
under  a  sheriff's  sale  in  execution  of  a 
judgment  against  the  plaintiff's  gran- 
tor. It  appeared  that  the  property 
was  part  of  what  had  once  been  a  pub- 
lic street.  It  was  held  that  the  de- 
fendant, in  attacking  the  plaintiff's 
title,  could  not  set  this  up  as  an  out- 
standing title.  Den  ex  dem.  Gilliam 
V.  Bird  (N.  C.)  supra. 

In  Brown  v.  Brown  (1870)  45  Mo. 
412,  the  plaintiff  claimed  title  from 
his  deceased  brother,  under  a  pur- 
chase from  the  latter's  administrator. 
It  appeared  that  soon  after  the  pur- 
chase he  entered  into  possession,  and 
so  continued  during  a  period  of  nine 
years.  During  his  absence  in  Califor- 
nia the  defendant  got  into  possession, 
and  claimed  title  alleged  to  have  been 
acquired  from  the  plaintiff  himself 
through  a  judicial  sale.  It  was  held 
that  he  could  not  attack  the  plaintiff's 
deed  from  the  administrator. 

In  Holland  V.  Adair  (1874)  55  Mo. 
40,  both  parties  claimed  title  to  the 
land  in  controversy  through  one  Hol- 
land, the  plaintiff  by  deed  directly, 
and  the  defendants  by  virtue  of  a 
sheriff's  deed,  founded  on  an  attach- 
ment, judgment,  and  execution  under 
which  the  land  was  sold  by  the  sheriff 
to  the  defendant. '  It  was  held  tl^at  all 
that  was  requisite  for  the  plaintiff,  in 
order  to  make  a  prima  facie  case,  was 
to  deduce  his  title  from  the  common 
source. 

In  Butcher  v.  Rogers  (1875)  60  Mo. 
138,  the  plaintiff  claimed  title  by 
mesne  conveyance  from  the  same  per- 
son under  whom  the  defendant 
claimed  by  sheriff's  deed.  It  was  held 
7  A.L.R.— 56. 


that,  since  both  claimed  title  through 
the  common  source,  it  was  entirely  un- 
necessary for  the  plaintiff  to  trace  a 
chain  of  title  back  to  the  government. 

In  Luen  v.  Wilson  (1887)  85  Ky. 
503,  3  S.  W.  911,  the  plaintiff  claimed 
by  deed,  and  the  defendant  by  fore- 
closure of  a  lien,  both  ti*acing  title  to 
a  common  source.  It  was  contended 
that  the  plaintiff  was  not  entitled  to 
recover,  becliuse  he  did  not  exhibit  or 
trace  his  title  back  to  the  common- 
wealth. But  it  was  said  by  the  court : 
**Both  parties  are,  however,  claiming 
under  the  same  third  party,  and  in 
such  a  case  it  is  sufficient  to  show  a 
derivation  of  title  from  him." 

In  Doyle  v.  Wade  (1887)  23  Pla.  90, 
11  Am.  St.  Rep.  334,  1  So.  516,  during 
the  course  of  the  trial  the  defendant 
offered  evidence  to  show  that  the  title 
to  the  property  in  suit  was  in  a  third 
person,  but  this  was  held  inadmissi- 
ble, since  the  plaintiffs  claimed  title 
through  a  deed  to  their  ancestor,  and 
the  defendant  through  a  purchaser  at 
a  sale  of  the  property  under  a  judg- 
ment against  him. 

In  Feller  v.  Lee  (1910)  225  Mo.  319, 
124  S.  W.  1129,  the  plaintiff  claimed 
through  mesne  conveyance  and  fore- 
closure of  a  deed  of  trust,  while  the 
defendant  held  by  adverse  possession 
and  by  a  sheriff's  sale  in  execution 
against  the  common  grantor.  It  was 
held  that  the  title  of  the  common 
source  would  not  be  attacked. 

In  Bliss  V.  Tidrick  (1910)  25  S.  D. 
533,  32  L.R.A.(N.S.)  854,  127  N.  W. 
852,  Ann.  Cas.  1912C,  671,  both  par- 
ties claimed  title  from  a  common 
source,  one  by  deed,  and  the  other  by 
sale  under  an  attachment  execution. 
It  was  said :  "Whenever  both  parties 
claim  under  the  same  person,  neither 
of  them  can  deny  the  title  of  such 
person,  and,  as  between  two  parties 
claiming  from  the  same  person,  the 
one  holding  the  elder  title  must  pre- 
vail, with,  of  course,  the  reservation 
that  a  subsequent  purchaser  in  good 
faith,  for  value  and  without  notice, 
actual  or  constructive,  will  be  protect- 
ed as  against  a  prior  conveyance.'* 

/F.  Affidavit  of  title  from  common  source 
under  lUinois  ntatute. 

In  Illinois,  it  is  provided  by  statute 
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that,  where  the  plaintiff  in  ejectment 
swears  that  both  parties  claim  title 
through  a  common  source,  he  is  not 
obliged  to  go  back  of  the  common 
source  and  trace  his  title  from  the 
government,  unless  the  defendant  de- 
nies under  oath  that  he  claims  title 
under  that  source,  or  swears  that  he 
claims  title  under  some  other  source. 
Burns  v.  Edwards  (1895)  163  111.  494, 

45  N.  E.  113;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Hardt  (1891)  138  111,  120,  27  N.  E. 
910;  Cairo  &  St.  L.  R.  Co.  v.  Parrott 
(1879)  92  111.  194.  See  also  Smith 
V.  Laatsch  (1885)  114  111.  271,  2  N.  E. 
59. 

In  Lake  Erie  &  W.  R.  Co.  v.  Whit- 
ham  (1895)  156  111  514,  28  L.R.A.  612, 

46  Am.  St.  Rep.  355,  40  N.  E.  1014,  the 
plaintiff  sought  to  bring  his  case  with- 
in the  provisions  of  the  act.  In  hold- 
ing the  plaintiff's  affidavit  to  be  suffi- 
cient, the  court  &aid:  "Upon  the  trial 
he  stated,  on  oath»  that  he  claimed 
title  from  the  Johnston  heirs,  and 
that,  as  he  understood  it,  the  defend- 
ant claimed  title  from  the  same 
source.  This,  we  think,  was  sufficient 
to  require  the  defendant,  or  its  agent 
or  attorney,  to  deny,  on  oath,  that  it 
claimed  title  through  such  source,  or 
that  it  claimed  title  through  some 
other  source,  in  orjjer  to  compel  the 
plaintiff  to  deduce  title  from  any  other 
than  such  common  source.  No  such  de- 
nial was  made,  on  oath,  by  or  on  be- 
half of  the  defendant,  and  we  think, 
therefore,  it  was  sufficient,  prima 
facie,  for  him  to  trace  his  title  to  such 
common  source." 

In  Roosevelt  v.  Hungate  (1884)  110 
111.  595,  the  plaintiff  showed  by  affi- 
davit that  one  Iselin  was  the  conmion 
source  of  each  party's  title  to  all  the 
lands  in  dispute,  except  the  undivided 
one-sixth  part  of  a  certain  40-acre 
tract,  and  that  one  McKnelly  was  the 
common  source  of  title  as  to  that. 
He  then  introduced  in  evidence  deeds 
from  each  to  himself,  and  it  was  held 
that  this  proof  made  out  a  prima  facie 
case  for  the  plaintiff,  and  entitled 
him  to  a  judgment  for  the  lands,  un- 
less a  good  defense  was  shown  by  the 
defendant. 

The  sufficiency  of  an  affidavit  as  to 
the  common  source  was  also  passed  on 


in  Hartshorn  v.  Dawson  (1875)  79  HI. 
108.  On  the  trial,  the  attorney  for  the 
plaintiff,  being  sworn,  stated  that  he 
was  acquainted  with  the  title  to  the 
lands  in  controversy,  as  it  appeared 
of  record;  that  both  plaintiff  and  de- 
fendants claimed  title  from  a  common 
source,  stating  what  it  was;  and  that 
he  also  knew  this  from  conversation 
with  the  parties.  On  being  cross-ex- 
amined, he  stated  that  his  only  knowl- 
edge was  derived  from  the  records 
and  what  appellant  said  when  he  pur- 
chased, and  that  he  had  held  no  recent 
conversation  with  him  on  the  subject, 
and  did  not  know  what  he  might  then 
claim.  It  was  held  that  this  was  suffi- 
cient, the  court  saying :  "The  section 
must  have  a  reasonable  construction, 
and  it  cannot  be  required  tiiat  a  party, 
to  avail  of  its  benefit,  must  be  able  to 
positively  state  that  he  knows  the 
secret  thoughts  of  his  adversary  at 
the  time  he  makes  the  oath.  A  party 
purchasing  a  particular  claim  to  prop- 
erty, and  placing  a  deed  therefor  on 
record,  is  presumed  to  claim  in  ac- 
cordance with  that  purchase  and 
deed;  and  in  the  absence  of  evidence 
of  any  other  or  different  claim,  an- 
other person,  acquainted  with  such 
purchase  and  the  contents  of  such 
deed,  might  well  swear  that  he  knew 
ihe  nature  of  his  claim.  If  appellant, 
in  fact,  claimed  under  another  or  dif- 
ferent source  of  title,  it  was  only  nec- 
essary that  he  should  have  so  stated 
on  oath,  when  appellee  would  have 
been  compelled  to  go  behind  that 
source  of  title.  Not  having  done  so,  he 
has  no  cause  to  complain  that  appellee 
was  permitted  to  commence  with  his 
evidence  where  he  did." 

In  Brown  v.  Schintz  (1902)  203  III. 
186,  67  N.  E.  767,  it  was  said  by  the 
appellants  "that  the  appellee  did  not 
prove  his  title  from  the  government 
down  to  the  time  of  the  conveyance 
relied  on,  and  that  the  affidavit  of 
common  source  was  not  sufficient  to 
avoid  the  necessity  of  that  proof.  Ap- 
pellants and  two  of  their  tenants  were 
parties  defendant  in  the  court  below, 
and  the  affidavit  as  to  common  source 
related  solely  to  the  tenants,  and  was 
that  they  and  the  plaintiff  claimed 
title  from  a  common  source,  through 
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appellant  Brown.  Appellee  was  appel- 
lants' grantee,  and  for  the  purpose  of 
that  trial,  and  as  between  them,  we 
think  it  sufficient  for  appellee  to  have 
introduced  the  deed  from  appellants^ 
by  which  the  appellants  conveyed  and 
warranted  the  title  to  the  premises. 
The  words  of  that  grant  were  'convey 
and  warrant/  and  if  the  question  was 
only  between  the  grantors  and  the 
grantee  we  can  see  no  reason  for  re- 
quiring the  evidence  as  to  title,  when 
they  alone  were  concerned,  to  go  be- 
yond that.  Appellants  were  estopped 
to  deny  that  they  had  conveyed  a  good 
title  to  appellee." 

Where  the  plaintiff  alleges  a  com- 
mon source  of  title,  and  the  defendant 
denies  on  oath  that  he  claims  title 
through  a  common  source  with  the 
plaintiff,  it  is  incumbent  on  the  latter 
to  prove  title  in  himself  as  at  common 
law.  This  he  could  do  in  two  ways: 
First,  by  showing  such  title  derived 
from  a  paramount  source  of  title  as 
from  the  government;  or,  second,  by 
proving  that  he  and  the  defendant  did 
claim  through  a  common  source  and 
that  his  was  the  better  title.  North 
Chillicothe  v.  Burr  (1900)  185  111.  322, 
57  N.  E.  82,  following  the  rule  as  laid 
down  in  Smith  v.  Laatsch  (111.)  supra. 

F.  Exceptions  to  rule* 

a.  In  general. 

The  doctrine  does  not  apply  where 
the  defendant  denies  the  derivation  of 
title  from  the  same  source  as  the 
plaintiff,  and  claims  an  independent 
source.  Kerbough  v.  Vance  (1873)  6 
Baxt.  (Tenn.)  110. 

In  Butt  V.  Mastin  (1905)  143  Ala. 
321,  39  So.  217,  wherein  the  plaintiff 
attempted  to  prove  that  the  defendant 
held  title  from  one  Hunt,  but  the  deeds 
introduced  for  that  purpose  carried 
only  a  portion  of  the  land  in  dispute 
to  Hunt,  it  was  said  by  the  court:  ''We 
think  the  rule  as  to  common  source 
applies  to  the  land  involved  in  this 
suit,  and  that  a  claim  from  a  conmion 
source  is  not  established  by  showing 
that  defendant  claims  title  to  a  part 
of  a  subdivision,  of  which  the  land  in 
controversy  is  a  part,  but  is  distinct 
from  the  portion  claimed  by  the  de- 
fendant; and  it  makes  no  difference 


that  the  grantor  set  up  as  the  common 
source  acquired  title  to  the  entire  sub- 
division, of  which  the  defendant's  par- 
cel is  a  part,  by  a  single  conveyance. 
In  other  words,  we  do  not  think  that 
a  party  who  claims  title  to  only  a  part 
of  fractional  section  34  through  Hunt 
admits  by  so  doing  that  Hunt  had  a 
title  to  the  other  part  of  fractional 
section  34,  although  Hunt  had  a  deed 
or  patent  purporting  to  convey  to  him 
all  of  it.  It  might  be  that  the  defend- 
ant's grantor  purchased  the  part  to 
which  he  thought  Hunt  had  a  good 
title,  and  did  not  purchase  the  balance 
of  the  subdivision  for  the  very  reason 
that  he  considered  Hunt's  claim  there- 
to defective.  Could  it,  therefore,  be 
pretended  that,  in  purchasing  a  part 
only,  the  purchaser  admitted  the  title 
of  his  grantor  to  the  part  of  the  sub- 
division that  he  did  not  purchase? 
We  think  not." 

So  in  Leech  v.  Karthaus  (1904)  141 
Ala.  509,  37  So.  676,  wherein  the  plain- 
tiffs claimed  title  through  one  Mc- 
Cracken,  and  the  defendants,  except- 
ing one,  were  not  shown  to  claim 
through  him,  or'to  have  made  any  ad- 
mission respecting  title,  it  was  held 
that,  to  show  a  right  to  recover 
against  them,  the  plaintiffs  were  un- 
der the  necessity  of  proving  that 
they,  the  plaintiffs,  had  held  prior 
possession  of  the  lot  in  question,  or 
that  McCracken,  or  someone  else  with 
whom  they  were  in  privity,  had  held 
title  or  prior  possession. 

In  Miller  v.  Wilson  (1798)  2  Yeates 
(Pa.)  294,  the  plaintiff  claimed  the 
lands  in  question  under  the  will  of  his 
great-grandfather,  while  the  defend- 
ant deduced  under  a  deed  from  the 
tax  commissioners  under  sale  for  un- 
paid taxes.  It  was  said  by  the  court: 
''The  defendant  has  affirmed  the  right 
of  the  grandfather,  tenant  in  tail,  by 
purchasing  from  the  commissioners 
the  lands  as  his  property.  The  plain- 
tiff has  shown  under  what  title  and  in 
what  manner  his  grandfather  came  in- 
to possession  of  the  lands,  and  that 
his  interest  therein  ceased  with  his 
death,  the  estate  then  becoming  vested 
in  the  plaintiff.  Unless  the  defendant 
can  show  some  other  right  under 
which  the  grandfather  held  the  lands, 
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the  plaintiff  is  under  no  necessity  of 
going  into  the  previous  title." 

In  Union  Bank  v.  Manard  (1873)  51 
Mo.  548,  the  plaintiff  attempted  to  de- 
rive title  to  the  land  in  itself  by  a  pat- 
ent from  the  United  States,  tracing 
title  from  the  patentee,  through  others. 
In  this  attempt  it  wholly  failed,  but, 
in  order  to  show  its  right  to  a  recov- 
ery, introduced  a  deed  purporting  to 
convey  the  land  described  in  the  peti- 
tion to  G.  and  H.  The  plaintiff,  then,  to 
show  that  the  defendant  claimed  to 
hold  title  derived  from  the  same  per- 
sons from  whom  the  plaintiff  claimed, 
and  that  he  could  not,  therefore,  dis- 
pute the  title  of  plaintiff's  grantors, 
offered  in  evidence  a  sheriff's  deed  in 
execution  against  G.  and  others,  pur- 
porting to  convey  the  same  lands,  and 
then  by  mesne  conveyances  to  the  one 
under  whom  the  defendant  had  en- 
tered and  was  in  possession,  invoking 
the  rule  of  law  that,  where  "both  par- 
ties in  an  ejectment  suit  claim  under 
a  common  grantor,  it  is  admitted  that 
all  that  is  necessary  for  the  plaintiff 
to  do  in  order  to  insirre  a  recovery  in 
such  case  is  to  show  that  he  has  the 
better  title  derived  from  the  common 
grantor.  That  someone  el.se  may  have 
a  better  title  in  such  case  does  not 
matter."  It  was  held,  however,  that 
since  the  plaintiff  showed  title  in  itself 
from  G.  and  H.,  and  title  in  the  defend- 
ant only  from  G.,  that  the  latter  was 
not  estopped  from  denying  the  title 
of  H.,  and,  having  shown  a  better  ti- 
tle from  G.  than  the  plaintiff's,  he  was 
entitled  to  recover. 

Where  the  defendant  claims  under 
a  mortgagor  by  a  private  sale  subject 
to  the  mortgage,  under  the  foreclosure 
of  which  the  plaintiff  claims,  it  will 
not  prevent  a  recovery  against  him  to 
prove  that  another  person  was  in  pos- 
session prior  to  the  mortgagor,  and 
that  such  person  put  the  mortgagor  in 
possession.  Scott  v.  Singer  (1875)  54 
Ga.  689. 

The  rule  is  inapplicable  where  the 
deed  from  the  common  source  is  un- 
certain as  to  the  interest  conveyed. 
Thus  it  has  been  said:  "While  the 
rule  referred  to  may  be  correct  and 
applicable  in  ordinary  cases,  and  the 
presumption  may  be  that  where  a  per- 


son in  possession  of  premises,  exercis- 
ing rights  of  and  claiming  ownership 
therein,  conveys  the  same,  a  grantee 
thereof  might  be  able  to  maintain 
ejectment  against  another  claiming 
title  from  the  same  person,  yet  this 
cannot  be  extended  to  cases  where  the 
deed  from  such  commpn  grantor  does 
not  purport  to  convey  the  entire  title, 
or  leaves  it  uncertain  and  indefinite 
what  interest  was  conveyed,  without 
the  aid  of  other  testimony  which  is 
not  furnished."  Gampau  v.  Campau 
(1877)  37  Mich.  245. 

The  rule  does  not  prevent  the  de- 
fendant from  showing  that  at  the  time 
of  conveyance  the  common  ancestor 
had  parted  with  the  legal  title.  Thus 
the  defendant  may  show  that  the  coni- 
mon  source  had  parted  with  the  title 
to  the  defendant's  grantor  for  a  valu- 
able consideration,  prior  to  the  exe- 
cution and  sheriff's  sale  under  which 
the  plaintiff  claims.  Newlin  v.  Os- 
borne (1855)  47  N.  C.  (2  Jones,  L.) 
163. 

The  rule  does  not  apply  where  the 
plaintiff  and  defendant  derive  title  to 
separate  and  distinct  tracts  from  a 
common  grantor,  who  derived  the 
tracts  from  different  sources.  In  such 
c^es  the  term  "common  grantor"  is 
not  synonymous  with  "common 
source."  See  the  reported  case  (Jen- 
nings V.  Marston,  ante,  855). 

A  question  of  disputed  boundaries 
arose  in  Smith  v.  Stanley  (1912)  114 
Va.  117,  75  S.  E.  742,  where,  as  in  the 
reported  case  (Jennings  v.  Marston), 
the  defendant  denied  that  the  convey- 
ance of  two  distinct  parcels  of  land, 
one  to  one  grantee  and  the  other  to 
another  grantee,  showed  that  the  par- 
ties derived  title  from  a  common 
source,  within  the  meaning  of  that 
term,  although  the  deed  to  the  junior 
grantee  called  for  the  lines  of  the 
senior  grantee.  It  was  held,  however, 
that  whatever  might  be  the  merits  of 
such  a  contention,  it  could  not  be 
raised  for  the  first  time  in  the  appel- 
late court,  since  in  the  trial  court  both 
parties  had  proceeded  upon  the  theory 
that  it  was  a  case  of  common  source 
of  title. 

The  rule  does  not  apply  where  one 
of  the  parties  can  show  a  better  title 
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in  himself*  Copeland  v.  Saula  (1853) 
46  N.  C.  (1  Jones,  L.)  70. 

In  New  England  Mortg.  Secur.  Co. 
V.  Clayton  (1898)  119  Ala.  361,  24  So. 
362,  it  appeared  that  the  common 
source  had  executed  two  mortgages, 
one  in  1882  to  the  predecessor  in  title 
to  the  defendant,  and  a  second  one  in 
1887  to  the  plaintiff.  In  the  chain  of 
defendant's  title  there  was  an  indorse- 
ment of  a  mortgage  not  using  ''apt 
words"  to  convey  the  legal  title  to  land. 
In  affirming;  judgment  for  the  defend- 
ant, the  court  said :  "A  mere  statement 
of  the  facts  is  sufficient  to  justify  the 
judgment  of  the  court.  Both  parties 
claim  title  from  a  common  source,  Jas- 
per N.  Hendricks,  the  mortgage  exe- 
cuted to  Paden,  under  which  defend- 
ant holds,  being  the  older.  Not  only 
was  the  Paden  mortgage  the  older,  but 
the  mortgage  day  transpired  before 
the  execution  of  the  plaintiff's  mort- 
gage, and  there  was  no  legal  title  in 
the  mortgagpr  at'  the  time  of  the  exe- 
cution of  the  second  mortgage. 
Again,  the  rule  of  law  which  will  not 
permit  a  defendant  in  ejectment  to  set 
up  an  outstanding  superior  legal  title, 
when  both  parties  claim  from  a  com- 
mon source,  has  no  application.  There 
was  no  attempt  to  show  an  outstand- 
ing title  superior  to  the  title  of  Jas- 
per N.  Hendricks,  the  common  source 
of  both  titles.  The  purpose  of  the  in- 
troduction of  the  mortgage  was  to 
show  that  whatever  title  Jasper  N. 
Hendricks  owned  had  passed  from  him, 
before  the  execution  of  th^  second 
mortgage,  and  did  not  vest  in  the 
plaintiff.  Conceding  that  there  were 
no  apt  words  to  convey  the  legal  title 
to  land  by  the  transfer  from  Pi^den  to 
J.  H.  Hendricks,  the  evidence  show9 
that  J.  H.  Hendricks  went  into  pos* 
session  of  the  land,  under  f^nd  by  vir- 
tue of  the  transfer  of  the  mortgage 
to  him,  and  being  in  possession,  he 
executed  a  deed  of  conveyance  to 
Charles  Clayton,  who  took  possession 
under  his  purchase.  He  certainly  had 
a  perfect  equity  to  the  land,  derived 
from  the  first  mortgage.  Being  in  pos- 
session, with  a  perfect  equity,  the  rule 
did  not  prohibit  him  from  introducing 
in  evidence  the  first  mortgage." 

Wher^  the  defendant  claimed  title 


under  the  plaintiff  by  virtue  of  a  sher- 
iff's deed  to  him,  mad&  in  pursuance 
of  a  sale  under  an  execution  issued 
against  a  third  person,  whom  defend- 
ant contends  derived  title  from  the 
plaintiff,  it  was  held  that,  the  plaintiff 
having  thereafter  occupied  the  prop- 
erty as  a  homestead,  it  was  exempt 
from  sale  and  execution,  and  the  de- 
fendant acquired  no  title  by  the  sher- 
iff's deed.  Worley  v.  Hicks  (1901) 
161  Mo.  340,  61  S.  W.  818. 

Where  the  deed  from  the  common 
source,  introduced  by  the  plaintiff,  is 
void  because  of  insanity,  he  is  not  es- 
topped from  denying  the  title  of  the 
defendant,  who  claimed  by  sherifTa 
deed  through  an  intermediate  holder. 
Doe  ex  dem.  McDougald  v.  McLean 
(1863)  60  N.  C.  (1  Winst.  L.)  120. 

Likewise,  where  it  was  conceded  by 
both  parties  that  A.  was  the  original 
owner  of  the  land,  and  the  plaintiff, 
claiming  to  have  purchased  of  him, 
exhibited  his  deed,  showing  title,  the 
deed  was  attacked  by  the  defendants, 
heirs  of  A.,  on  the  ground  of  the 
grantor's  want  of  mental  capacity  to 
make  a  deed,  and  it  was  held  to  be  in- 
cumbent on  the  defendants  to  show  a 
want  of  capacity  on  the  part  of  the 
grantor  before  they  could  defeat  a 
recovery,  and  not  to  be  incumbent  on 
the  plaintiff  to  show  title  from  the 
conxmonwealth  down.  Alsop  v.  Weir 
(1885)  7  Ky.  L.  Rep.  366  (abstract). 

An  exception  to  the  general  rule  is 
found  in  McConnell  v.  Rhodes  (1853) 
14  6a.  313.  In  that  case  the  plaintiff 
by  a  subpoena  duces  tecum  compelled 
the  defendant  to  produce  her  deeds, 
which  connected  her  with  the  common 
source,  and,  in  affirming  a  judgment 
for 'the  defendant,  the  court  said: 
"The  evidence  relied  upon  by  the 
plaintiff  in  execution  was  forced  out 
of  the  claimant  at  his  instance  for  his 
use.  It  was  not  before  the  court  by 
the  claimant's  consent.  It  does  not 
appear  that  her  title  is  derived  alone 
from  the  defendant  in  execution.  Non 
constat  but  that  she  has  and  will  rely 
upon  other  title  and  better  title.  The 
rule,  therefore^  that  a  party  is  estopped 
from  denying  the  title  under  which 
both  litigants  claimed,  does  not  ap- 
ply." 
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In  Smith  v.  Otley  (1853)  26  Miss, 
291,  the  general  rule  is  recognized, 
but  under  the  facts  of  the  case,  it  was 
held  that  it  did  not  apply.  It  ap- 
peared that  the  plaintiff  claimed  as 
purchaser  at  sheriff's  sale  under  an 
execution  against  one  Hill,  and  the  de- 
fendant was  permitted  to  show  that 
Hill's  only  connection  with  the  prem- 
ises was  a  deed  of  trust  executed  by 
him  for  the  benefit  of  a  third  person, 
who  in  turn  paid  the  purchase  money 
and  took  possession. 

And  it  has  been  held  that  the  doc- 
trine does  not  go  to  the  extent  of  deny- 
ing to  the  defendant  the  right  to  show 
the  character  of  the  title  in  the  com- 
mon source,  whether  of  a  term  for 
years,  or  whether  it  was  legal  or  equi- 
table. Such  proof  does  not  deny  the 
title,  but  discloses  precisely  what  it 
is.  Morgan  v.  Hazlehurst  Lodge 
(1876)  58  Miss.  665,  wherein  it  is 
said:  "When  the  plaintiff  has  shown 
that  the  defendant  deraigns  title  back 
to  the  same  person  under  whom  he 
claims,  he  is  not  required  to  go  fur- 
ther, and  show  that  such  title  is  good 
against  all  opposers.  He  has  made 
out  a  prima  facie  case.  Both  parties 
have  acted  on  the  assumption  that  the 
title  is  good;  and  the  question  is, 
which  holds  the  title,  or  which  has  the 
oldest  derivation.  The  defendant  is 
under  estoppel  no  further  than  that 
he  shall  not  be  permitted  to  prove  a 
paramount  title  in  a  stranger,  with 
which  *he  shows  no  connection.'  Grif- 
fen  V.  Sheffield  (1860)  38  Miss.  391, 
77  Am.  Dec.  646;  Den  ex  dem.  Paul 
V.  Ward  (1833)  15  N.  C.  (4  Dev.  L.) 
247;  Den  ex  dem.  Love  ▼.  Gates  (1839) 
20  ,N.  C.  498  (4  Dev.  &  B.  L.  363).  If, 
however,  he  has  acquired  that  title,  he 
has  done  no  wrong  to  the  plaintiff,  has 
violated  no  trust,  and  has  broken  no 
allegiance.  Wade  v.  Thompson  (1876) 
52  Miss.  367." 

h,  AcquisiUon  of  paramount  title. 

Notwithstanding  the  insufficiency  of 
his  title  under  a  common  source,  the 
defendant  may  in  ejectment  defeat  the 
action  by  showing  that  there  is  a  title 
superior  to  that  of  the  common  source, 
and  that  he  is  the  holder  of  that  title. 
Rice  V.  St.  Louis,  A.  &  T.  R.  Co.  (1894) 


87  Tex.  90,  47  Am.  St.  Rep.  72,  26  S.  W. 
1047. 

An  exception  is  made  to  the  general 
rule  when  the  defendant  can  show  that 
the  true  title  was  in  a  third  person, 
paramount  to  the  title  of  the  person 
under  whom  the  plaintiff  and  defend- 
ant both  claim;  and  that  the  defend- 
ant has  acquired  this  paramount  title 
from  such  third  person,  or  can  connect 
himself  with  such  third  person,  as  by 
showing  that  he  held  possession  for 
him,  or  under  him.  Newlin  v.  Osborne 
(1855)  47  N.  C.  (2  Jones,  L.)  163. 

The  defendant,  if  not  otherwise  es- 
topped, may  still  set  up  a  title  para- 
mount to  the  common  source,  and  de- 
rive the  title  to  himself,  or  a  title  from 
the  common  grantor  by  a  deed,  or 
under  an  encumbrance  created  by 
such  grantor,  prior  to  the  title  of  the 
plaintiff.  Reid  v.  Anderson  (1898)  13 
App.  D.  C.  30;  Moss  v.  Union  Bank 
(1874)  7  Baxt.  (Tena.)  216. 

See  also  Anderson  v.  Reid  (1897)  10 
App.  D.  C.  426,  a  former  appeal  of 
(1898)  13  App.  D.  C.  30,  wherein  it  was 
said :  "The  mere  verbal  disclaimer  of  a 
common  source,  made  at  the  time  of 
the  offer  of  the  proof  thereof,  cannot 
affect  the  operation  of  the  rule.  When 
the  plaintiff,  assuming  the  hazard, 
makes  proof  of  the  common  source, 
and  shows  that  his  is  the  older  title, 
duly  protected  by  registration  in  ac- 
cordance with  the  requirements  of  the 
law  against  an  innocent  purchaser,  he 
makes  a  prima  facie  case,  entitling 
him  to  recover,  unless  the  defendant 
being  under  no  estoppel,  can  show 
that  he  claims  under  another  and  dif- 
ferent title.  'Where  both  parties  as- 
sert title  from  a  common  grantor,  and 
no  other  source,  neither  can  deny  that 
such  grantor  had  a  valid  title  when  he 
executed  his  conveyance.'  Robertson 
V.  Pickrell  (1883)  109  U.  S.  608,  615, 
27  L.  ed.  1049,  1051,  3  Sup.  Ct.  Rep. 
407." 

"But  while  the  defendant  is  thus 
precluded  as  to  the  common  source  of 
title,  he  may  show  a  better  title  in 
himself,  obtained  from  other  sources 
than  that  of  the  person  under  whom 
he  so  claims."  Ryan  v.  Martin  (1884) 
91  N.  C  464. 

"When  the  adversary  parties  to  an 
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action  for  the  recovery  of  real  estate 
derive  their  claims  from  one  and  the 
same  person,  neither  is  at  liberty  to 
dispute  his  title  or  to  assert  a  superior 
and  better  title  in  another,  unless  he 
has  acquired  that  title,  or  in  some  way 
connects  himself  with  the  true  own- 
er/' Caldwell  v.  Neely  (1879)  81 
N,  C.  114. 

"Ordinarily,  the  defendant  may  rest 
on  his  possession  merely,  or  he  may 
show  an  outstanding  title  in  a  stran- 
ger. In  either  case  he  will  succeed, 
unless  the  plaintiff  has  shown  such 
right  of  possession  as  is  good  against 
all  the  world.  This  rule  has  no  appli- 
cation where  both  parties  trace  title 
to  a  common  source.  In  that  case  the 
defendant  cannot  protect  his  posses- 
sion by  setting  up  a  paramount  title  in 
another  person,  with  which  he  has  no 
connection."  Wade  v.  Thompson  (1876) 
52  Miss.  867. 

"The  defendant  cannot  defeat  a  re- 
covery by  the  plaintiff  having  the  bet- 
ter title,  by  showing  a  superior  title 
outstanding  in  a  third^  person,  with 
which  he  has  no  connection;  but  the 
superior  title  meant  is  one  older  than 
the  common  source,  or  the  title  under 
which  both  claim  as  the  foundation  of 
their  title.  The  reason  why  the  de* 
fendant  may  not  protect  himself  by 
appealing  to  an  outstanding  title  in 
a  third  person,  with  which  he  has  no 
connection,  is  that  he  has  acknowl- 
edged the  title  of  the  common  source, 
and  for  that  reason  is  precluded  from 
questioning  its  validity,  at  the  time  of 
his  taking  under  it.  But  this  reason 
does  not  apply  to  a  title  in  a  third  per- 
son which  accrued  after  the  date  when 
defendant  recognized  the  common 
source  of  title  by  taking  title  under 
it;  and  as  to  such  subsequently  ac- 
crued title,  there  is  no  hindrance  to 
the  defendant  to  avail  himself  of  it. 
As  to  that  there  is  no  estoppel  upon 
him.  A  tenant  is  estopped  to  deny  the 
title  he  acknowledged  by  accepting 
the  lease,  but  he  may  show  that  that 
title  has  been  devested  from  the  land- 
lord and  vested  in  another  since  he 
accepted  the  lease,  because  the  estop- 
pel relates  only  to  the  time  of  the  act 
which  gives  rise  to  it.  The  same  prin- 
ciple applies  to  the  defendant  who  de- 


rived title  from  a  common  source  with 
that  of  the  plaintiff  in  ejectment,  and 
the  same  rule  exists."  McCready  v. 
Lansdale  (1881)  58  Miss.  877. 

In  Chesapeake  Beach  R.  Co.  v.  Wash- 
ington, P.  &  C.  R.  Co.  (1904)  23  App. 
D.  €•  587,  it  was  said:  "No  principle 
is  more  firmly  established  than  that 
the  plaintiff  in  ejectment  must  recover 
upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  his  adver- 
sary's. Until  the  plaintiff  has  made  a 
prima  facie  case  the  defendant  is  not 
called  upon  to  justify  his  possession. 
Where  the  plaintiff's  right  is  not 
founded  upon  a  previous  adverse  pos- 
session under  all  the  conditions  req- 
uisite to  confer  title,  he  must,  as  a 
general  rule,  connect  himself  by  a 
chain  of  transfer  with  the  sovereignty 
of  the  soil.  An  exception  to  the  rule 
arises  where  he  can  show  that  the 
title  under  which  the  defendant 
claims  has  an  intermediate  common 
source  with  his  own." 

In  setting  up  a  defense  of  an  out- 
standing title  in  a  third  person,  not 
only  must  the  defendant  connect  him- 
self with  that  title,  but,  in  order  to 
defeat  the  action  in  this  way,  the  out- 
standing title  must  be  most  clearly 
and  satisfactorily  made  out,  and  a  suit 
cannot  be  defeated  by  the  existence  of 
a  doubtful  claim  to  title,  on  the  part 
of  a  third  person,  in  no  wise  connected 
with  the  title  of  either  party.  Brain- 
tree  V.  Battles  (1834)  6  Vt  395. 

Unless  the  defendant  can  show  that 
he  has  in  himself  the  outstanding  ti- 
tle, the  plaintiff  must  recover.  John- 
son V.  Watts  (1853)  46  N.  C.  (1  Jones, 
L.)  228. 

*Tt  is  a  familiar  rule  of  law  that  a 
defendant  in  ejectment  cannot  avail 
himself  of  an  outstanding  paramount 
title  unless  he  connects  himself  with 
that  title.  But,  to  bring  the  defendant 
within  this  rule,  the  outstanding  title 
must  be  prior  and  paramount  to  the 
common  source.  The  reason  for  this 
rule  is  that  both  parties  are  estopped 
from  disputing  the  title  in  the  com- 
mon source,  hence,  neither  will  be 
heard  to  set  up  an  outstanding  title 
paramount  to  the  common  source,  un- 
less he  can  connect  himself  with  it. 
Where  plaintiff  establishes  and  relies 
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upon  a  common  source,  he  opens  his 
chain  of  title  deraifirning  from  that 
common  source  to  any  attack  which 
the  defendant  may  find  available/' 
Bursey  v.  Lyon  (1908)  32  App.  D.  C. 
231. 

In  Thomas  v.  Kelly  (1854)  46  N.  C. 
(1  Jones,  L.)  375,  it  was  held  that  the 
defendant  was  estopped  from  siting 
up  an  outstanding  title  in  a  third  per- 
son, after  it  had  been  proved  that  the 
deed  to  him  from  the  common  ancestor 
was  never  delivered,  but  was  wrongly 
and  forcibly  taken  by  him.  The  court, 
in  distinguishing  the  rule  from  tech- 
nical estoppel,  said:  "The  law  ap- 
plicable to  this  case  is  well  settled, 
and  the  only  difficulty  which  it  pre- 
sents arises  from  a  misapplication  of 
terms.  The  defendant,  for  the  rea- 
sons given  by  his  counsel,  is  not,  tech- 
nically speaking,  estopped  from  deny- 
ing the  title  of  Joseph  Thomas,  Jr., 
under  whom  the  plaintiff's  lessor 
claims.  But,  as  both  the  lessor  and 
the  defendant  set  up  a  claim  to  the 
land  under  the  same  person,  neither  of 
them  can  deny  the  title  of  that  person. 
This  is  a  rule,  not  strictly  of  estoppel, 
but  one  founded  in  justice  and  con- 
venience, which  has  been  long  recog- 
nized, and  acted  upon  in  this  state." 

In  Mathews  v.  Lecompte  (1857)  24 
Mo.  545,  both  parties  claimed  title 
from  a  conunon  source,  and  the  de- 
fendant, having  the  junior  convey- 
ance, offered  to  show  an  outstanding 
title  in  a  third  person.  The  evidence 
was  held  to  be  inadmissible. 

In  Jackson  ex  dem.  Livingston  v. 
Walker  (1827)  7  Cow.  (N.  Y.)  637,  it 
appeared  that  the  plaintiff  claimed 
from  one  Storm,  who  was  in  posses- 
sion of  the  premises  under  a  contract 
of  sale.  The  defendant  claimed  as  the 
lessee  of  one  Garnsey  who,  during  the 
absence  from  the  country  of  Storm, 
entered  into  possession  by  agreement 
with  the  latter's  wife.  It  was  held 
that  defendant  was  estopped  to  show 
Garnsey's  title  or  an  outstanding  title 
against  Storm,  the  plaintiff  being  en- 
titled to  the  latter's  possession,  thus 
acquired  by  the  defendant. 

The  same  question  of  an  outstand- 
ing title  in  another  arose  in  Den  v. 
Winans  (1833)  14  N.  J,  L.  1.    In  that 


case  the  plaintiff  claimed  by  sheriff's 
deed  in  execution  of  a  judgment 
against  the  defendant,  who  offered 
evidence  to  prove  a  prior  judgment 
and  execution  by  sheriff's  deed  to  a 
third  person,  under  whom  he  claimed 
as  lessee.  It  was  held  that  the  evi- 
dence was  properly  rejected. 

So  in  Wolfe  v.  Dowell  (1849)  13 
Smedes  &  M.  (Mm.)  103,  51  Am.  Dec. 
147,  it  was  said:  '*The  7th,  8th,  and 
9th  charges  are  but  variations  of  a 
single  proposition,  'that  if  both  par- 
ties to  an  ejectment  claim  title 
through  one  person  as  a  common 
source,  the  defendant  will  not  be  per- 
mitted to  set  up  an  encumbrance  by 
such  person  as  an  outstanding  title.' 
This  proposition  is  too  bro^d.  The 
law  is  laid  down  very  plainly  in  Doe 
ex  dem.  Huntington  v.  Pritchard 
(1848)  11  Smedes  &  M.  (Miss.)  327. 
It  is  there  said:  'The  plaintiff  in 
ejectment  can  only  recover  upon  the 
strength  of  his  own  title,  as  being 
good  against  the  world,  or  as  being 
good  against  the  defendant  by  estop- 
pel.' The  plaintiff,  in  the  first  in- 
stance, need  go  no  farther  than  the 
title  of  the  person  under  whom  they 
both  claim.  But  the  defendant  may 
set  up  a  title  adverse  to  that  of  such 
person,  and  if  he  does,  the  plaintiff 
must  show  such  title  to  be  invalid,  or 
produce  some  superior  title,  or  fail. 
The  defendant  may  hold  adversely  to 
the  debtor,  because  of  an  encum- 
brance. He  may  have  the  title  of  the 
encumbrancer  as  well  as  of  the  debt- 
or; and  if  he  have,  we  see  no  reason 
why  he  may  not  oppose  it  to  the  plain- 
tiff." 

In  Burns  v.  Goff  (1891)  79  Tex.  230, 
14  S.  W.  1009,  it  was  said :  "The  rule 
which  renders  it  unnecessary  for  a 
plaintiff  to  deraign  title  beyond  the 
common  source  is  one  of  convenience, 
and  does  not  deprive  a  defendant  of 
the  right  to  show  that  he  has  the  su- 
perior right  through  the  common 
source  or  otherwise.  The  statute 
provides  that  'proof  of  a  common 
source  may  be  made  by  the  plaintiff, 
by  certified  copies  of  the  deeds  show- 
ing a  claim  of  title  to  the  defendant 
emanating  from  and  under  such  com- 
mon source.'    When  a  deed  is  intro- 
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duced  which  shows  such  a  claim  by 
a  defendant,  that  is  sufficient,  al- 
though the  deed  may  be  for  some 
cause  inoperative.  If  a  defendant 
claims  through  a  purchaser  under  exe- 
cution against  a  plaintiff,  the  sheriff's 
deed  may  not  for  some  cause  pass  the 
title,  yet  such  a  deed  will  be  sufficient 
evidence  of  common  source,  and  the 
plaintiff  in  such  a  case  need  not  de- 
raign  title  beyond  himself  as  common 
source.  ...  If  defendant  has  su- 
perior right  to  the  land,  whether  this 
arises  from  adverse  possession  or  oth- 
er fact,  this  he  is  not  precluded  from 
showing;  but,  in  the  absence  of  some 
evidence  on  his  part  tending  to  show 
such  sUpeHor  right,  the  plaintiff 
would  be  entitled  to  recover  on  proof 
of  claim  of  title  by  defendant,  emanat- 
ing  from  and  under  the  common 
source,  made  in  the  manner  prescribed 
by  the  statute." 

"It  is  well-settled  law  that  a  de- 
fendant in  ejectment,  who  is  not  a 
mere  trespasser  on  the  land  sued  for, 
may  always  set  up  a  paramount  title, 
outstanding  in  a  third  person,  unless 
the  plaintiff  and  defendant  claim  title, 
or  whatever  right  less  than  absolute 
title  they  assert  and  rely  on,  from  a 
common  source."  Hence,  where  the 
defendant  does  not  claim  title  or  any 
right  from  the  ancestor  of  the  plain- 
tiffs, whose  title  they  rely  on  for  a 
recovery,  but  by  conveyance  from  one 
in  possession  and  transmitting  that 
possession  to  the  defendant,  it  was 
open  to  him  to  set  up  in  defense  of  the 
action  a  paramount  outstanding  title. 
Stephenson  v.  Reeves  (1891)  92  Ala. 
582,  8  So.  695. 

The  ruling  in  Stephenson  v.  Reeves 
was  recognized  in  Matkin  v.  Marx 
(1892)  96  Ala.  501,  11  So.  633,  but  the 
facts  in  the  latter  case  showed  that 
both  the  plaintiff  and  defendant 
claimed  title  and  right  from  a  common 
source,  and  it  was  held  that  the  de- 
fendant was  not  in  a  position  to  plead 
that  the  title  to  the  property  sued  for 
was  not  in  the  common  source,  but  in 
third  parties. 

But  see  Rice  v.  St.  Louis,  A.  &  T. 
R.  Co.  (1894)  87  Tex.  90,  47  Am.  St. 
Rfep.  72,  26  S.  W.  1047,  wherfe  the  court 


said :  ''And  even  without  showing  that 
h^  holds  such  superior  title,  it  may  be 
that  his  defense  ought  to  prevail,  pro- 
vided he  prove  affirmatively  not  mere- 
ly that  someone  had  the  title  anterior 
to  that  of  the  common  source,  but 
also  that  such  previous  title  never 
vested  in  the  common  source.  .  .  . 
There  are  eminent  authorities  which 
hold  that  in  order  to  defeat  a  recovery 
when  the  plaintiff  has  proved  that 
both  parties  claim  from  a  common 
source,  and  that  his  is  the  superior 
title  under  that  source,  the  defendant 
must  not  only  show  that  there  is  an 
outstanding  title,  but  that  he  must 
connect  himself  with  that  title.  Cooke 
V.  Avery  (1892)  147  U.  S.  375,  37  L. 
ed.  209,  13  Sup.  Ct.  Rep.  340;  Cox  v. 
Hart  (1892)  145  U.  S.  376,  36  L.  ed. 
741,  12  Sup.  Ct.  Rep.  962;  Christen- 
bury  V.  King  (1881)  85  N.  C.  229; 
Caldwell  v.  Neely  (1879)  81  N.  C.  114. 
But  it  seems  to  us  that  so  great  a 
restription  of  the  defendant's  right  is 
not  in  accordance  with  sound  princi- 
ples. Since  the  plaintiff  must  prove 
his  title  in  order  to  recover,  it  would 
seem  that  when  he  has  shown  title 
under  the  common  source,  that  proof 
by  defendant,  however  made,  that  the 
common  grantor  had  no  title,  ought  to 
be  a  defense." 

In  Fenn  v.  Louisell  (1908)  87  C.  C. 
A.  670,  160  Fed.  458,  it  was  held  that, 
as  both  parties  deraigned  title  from 
a  common  source,  the  validity  of  a 
prior  tax  title  was  immaterial,  and  as 
the  defendant  neither  connected  him- 
self with  the  alleged  outstanding  ti- 
tle, nor  traced  it  to  any  person  at  a 
time  subsequent  to  the  conveyance  to 
the  common-source  title,  the  questions 
arising  in  relation  to  outstanding  title 
in  another  were  also  immaterial. 

If  the  defendant  does  not  derive  his 
possession  from  the  plaintiff,  but 
claims  adversely,  he  mav  buy  in  an 
outstanding  title  to  defend  his  posses- 
sion. But  such  title  will  not  suffice 
unless  the  defendant  shows  that  it 
was  subsisting  and  available,  on 
which  a  recovery  could  be  had  in 
ejectment.  Wade  v»  Thompson  (1876) 
52  MiBB.  367.  W.  M.  G. 
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W.  F.  LEACH,  as  Guardian,  etc.,  Appt., 

V. 

WILLIAM  GRAY  et  al. 

Alabama  Supreme  Court -^  December  20,  1911* 

(—  Ala.  — ,  77  So.  341.) 

PartAerahip  —  liquidation  —  set-off  against  loan  by  iiartner. 

1.  Where  a  partner,  sruardian  of  a  minor,  lends  his  ward's  money  to  the 
firm  without  taking  the  security  required  by  statute,  the  claim  against  the 
partnership  is  his  own,  which,  in  the  liquidation  of  the  partnership,  upon 
its  insolvency,  may  be  set  oflf  against  debts  due  by  him  to  the  partnership. 

[See  note  on  this  question  beginning  on  page  894.] 

Guardian  and  ward  —  loan  without     —  borrower  of  ward's  money  as  trus- 


security  —  personal  liability. 

2.  A  guardian  lending  the  money  of 
his  ward  upon  security  which  he 
knows  to  be  insufficient,  or  has  no  good 
reason  to  believe  is  sufficient,  is  per- 
sonally liable  for  its  loss. 

[See  12  R.  C.  L.  1182.] 

—  individual  liability  of  guardian* 

3.  The  lending  by  a  guardian  5f  his 
ward's  money  without  taking  the  secu- 
rity required  by  statute  results  in  an 
individual  liability  of  the  guardian 
unless  the  ward  elects  to  ratify  the 
transaction. 

[See  12  R.  C.  L.  1182,  1183.] 


tee. 

4.  One  borrowing  a  ward's  money 
from  his  guardian  without  giving  the 
security  required  by  statute  becomes  a 
trustee  or  the  money  in  invitum,  and 
the  ward  may  hold  borrower  and  lend- 
er accountable  as  joint  and  several 
trustees. 

Set-off  —  against  claim  of  partnership. 

5.  That  a  partner  could  not  sue  the 
partnership  at  law  to  recover  money 
due  from  it  to  him  does  not  prevent 
equity,  upon  a  partnership  accountinjBr> 
from  setting  off  against  a  partnership 
claim  upon  him  a  loan  made  by  him 
to  it  of  money  belonging  to  his  ward. 

[See  24  R.  C.  L.  870,  871.] 


Appeal  by  the  guardian  from  a  decree  of  the  Circuit  Court  for  Talla- 
poosa County  (Whiteside,  J.)  correcting  and  confirming  the  report  of  the 
register,  in  a  suit  for  the  dissolution  of  a  partnership  and  an  accounting 
of  its  affairs.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  James  W.  Strother  and  J.  P«     such  assets  without  a  ratification  of 


Oliver  for  appellant. 

Mr.  D.  W.  Crawford,  for  appellees: 

When  a  guardian  uses  funds  of  his 
wards  in  the  business  of  a  partnership 
of  which  such  guardian  is  a  member, 
or  lends  such  funds  without  mortgage 
or  other  security  than  the  credit  of 
the  borrower,  he  is  guilty  of  a  devas- 
tavit and  conversion  of  such  funds. 

Lee  V.  Lee,  55  Ala.  590,  67  Ala.  406; 
May  V.  Duke,  61  Ala.  53 ;  McGowan  v. 
Milner,  195  Ala.  44,  70  So.  175 ;  Bank 
of  Guntersville  v.  United  States  Fidel- 
ity &  G.  Co.  —  Ala.  — ,  75  So.  168. 

Anything  which  the  guardian  re- 
ceives as  the  proceeds  of  such  devas- 
tavit, whether  notes  or  simple  contract 
indebtedness,  is  not  assets  of  the  es- 
tate of  his  ward,  and  does  not  become 


his  unauthorized  act  by  his  ward,  aft- 
er such  ward  reaches  his  or  her  major- 
ity, or  by  a  ratification  thereof  by  a 
court  of  competent  jurisdiction,  acting 
on  behalf  of  such  ward. 

May  V.  Duke,  61  Ala.  68 ;  Tomkies  v. 
Reynolds,  17  Ala.  109;  Lee  v.  Lee,  67 
AU.  406. 

Until  such  guardian  has  been  re- 
lieved of  liability  for  such  devastavit, 
he  can  sue  and  recover  the  proceeds 
thereof  in  his  own  name,  even  though 
he  has  been  removed  or  has  resigned 
as  guardian. 

Tomkies  v.  Reynolds,  17  Ala.  109; 
Bryan  v.  Wilson,  27  Ala.  208;  Collins 
V.  Greene,  67  Ala.  211 ;  Wright  v.  Rob- 
inson, 94  Ala.  479, 10  So.  319 ;  Dickson 
V.  McLarney,  97  Ala.  383,  12  So.  398. 


LEACH 

( —  Ala.  — , 

The  proceeds  of  such  devastavit  be- 
ing: the  personal  property  of  the  guard- 
ian, in  the  absence  of  the  ward  inter- 
vening and  claiming  such  proceeds  in 
an  action  by  the  guardian  therefor,  the 
debtor  can  plead  as  a  setoff,  a  debt 
due  by  the  guardian  in  his  individual 
capacity  to  such  debtor. 

May  v.  Duke,  61  Ala.  68 ;  Tomkies  v. 
Reynolds,  aupra;  Drennen  v.  Gilmore 
Bros.  182  Ala.  246,  90  Am.  St.  Rep. 
902,  31  So.  90. 

Even  though  strict  mutuality  of  de- 
mands is  lacking,  equity  will  allow  a 
set-off,  if  Justice  and  good  conscience 
require  that  it  be  allowed,  and  insolv- 
ency is  a  recognized  ground  for  set-off 
in  equity. 

Pom.  Eq.  Jur.  8d  ed.  i  189,  p.  239; 
High,  Inj.  §  244;  Farris  v.  Houston, 
78  Ala.  260 ;  Renfroe  v.  Yarbrough,  144 
Ala.  487, 39  So.  660;  Fowler  v.  Belling- 
er, 140  Ala.  240,  37  So.  225;  O'Neill 
V.  Ferryman,  102  Ala.  622,  14  So.  898; 
Nixon  V.  Clear  Creek  Lumber  Co.  150 
Ala.  602,  9  L.R.A.(N.S.)  1255,  48  So. 
805. 

The  chancery  court,  having  taken 
jurisdiction  for  the  purpose  of  dissolv-* 
ing  the  partnership  and  stating  an  ac- 
count between  the  partners,  properly 
determined  all  controversies  relating 
to  partnership  affairs. 

Northen  v.  Tatum,  164  Ala.  368,  51 
So.  17. 

When  a  guardian  has  been  guilty  of 
a  devastavit,  the  payment  thereof  to 
the  guardian,  or  the  return  of  the  pro- 
ceeds thereof  to  him,  would  not  dis- 
charge his  surety  for  his  liability  for 
said  devastavit,  but  the  liability  of  the 
surety  is  fixed  when  the  devastavit  is 
committed,  and  remains  until  the 
wards  have  been  settled  with. 

Matthews  v.  Mauldin,  142  Ala.  484, 
88  So.  849,  4  Ann.  Gas.  344;  May  v. 
Duke,  61  Ala.  53. 

The  only  method  by  which  the  aure^ 
ty  on  the  bond  of  a  guardian  can  be 
relieved  from  liability  on  such  bond 
is  the  method  prescribed  by  statute. 

Hamner  v.  Mason,  24  Ala.  480. 

Only  those  sureties  who  join  in  the 
application  to  be  relieved  from  future 
liability  by  reason  of  such  suretyship 
are  discharged  from  such  future  liabil- 
ity ;  and  those  will  only  be  discharged 
from  liability  for  breaches  committed 
subsequent  to  the  filing  of  the  new 
bond  by  the  guardian. 

May  v.  Duke  and  Matthews  v. 
Mauldin,  supra. 

Where  an  estate  is  being  adminis-» 
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tered  in  the  chancery  court,  the  court 
has  jurisdiction  to  marshal  the  debts 
as  well  as  the  assets  of  the  estate,  and 
to  require  all  persons  holding  claims 
against  the  estate,  to  file  their  claims 
with  the  register,  and  to  bar  all  Claims 
not  so  filed. 

Louisville  Mfg.  Co.  v.  Brown,  101 
Ala.  273, 18  So.  16;  Taber  v.  Royal  Ins. 
Co.  124  Ala.  681,  26  So.  252 ;  34  Cyc. 
340. 

Messrs.  N.  D.  Denson  &  Sons  also 
for  appellees. 


Thomas,  J.,  delivered  the  opinion 
of  the  court: 

There  is  but  one  question  pre- 
sented by  the  appeal,  and  the  record 
is  unnecessarily  voluminous  in  the 
presentation  of  that  question. 

May  a  guardian  who,  without  se- 
curity, has  loaned  ntioney  of  his 
ward  to  a  firm  of  which  he  is  a  mena- 
ber,  in  a  suit  in  equity  to  dissolve 
and  settle  that  insolvent  partner- 
ship, have  the  amount  so  loaned 
paid  back  to  him  by  the  receiver  out 
of  the  assets  of  the  partnership,  or 
may  the  individual  indebtedness  of 
such  partner  to  his  firm  be  set  off 
against  such  claim  ? 

In  answering  concretely  the  ques- 
tion propoundeid,  it  may  be  import- 
ant to  observe  that  one  of  the  com- 
plainants in  this  case,  a  member  of 
the  partnership  being  liquidated,  in 
the  court  of  equity,  was  a  surety  on 
the  bond  of  the  respondent  guardian 
(appellant  here)  at  the  time  the 
questioned  loan  was  made  to  said 
firm ;  that  said  complaining  partner 
and  surety  is  a  large  creditor  of  the 
partnership,  having  liquidated  many 
of  its  general  debts;  that  respond- 
ent member  of  the  partnership,  who 
made  the  loan  thereto,  v^s  the  ac- 
tive managing  member  of  the  firm ; 
and  that  this  partner  personally  was 
insolvent  at  the  time  of  the  settle- 
ment of  the  partnership  affairs  in 
equity* 

The  decree  of  the  chancellor  was 
to  the  effect  that  the  amount  so 
loaned  was  a  devastavit  of  the  guar- 
dian. Thereafter  the  sureties  on  his 
ofiScial  bond  were  responsible  to  the 
ward,  on  accounting  to  the  court 
having  jurisdiction;  and,  the  re- 
spondent partner  being  indebted  to 
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the  firm  in  a  sum  largely  in  excess 
of  the  loan,  said  amount  may  be 
credited  upon  said  partner's  individ- 
ual indebtedness  to  the  partnership. 

It  is  not  denied  that,  when  the 
guardian  loaned  his  ward's  funds  to 
the  partnership  without  "bond  or 
mortgage,  or  a  good  personal  secur- 
ity," as  required  by  statute,  he  com- 
mitted a  devastavit.  Code  of  1907, 
§  4376;  Lee  v.  Lee,  55  Ala.  590; 
May  V.  Duke,  61  Ala.  53 ;  Lee  v.  Lee, 
67  Ala.  406;  McGowan  v.  Milner, 
195  Ala.  44,  52,  70  So.  175. 

In  the  absence  of  statute,  it  is  a 
guardian's  duty  to  loan  the  moneys 
of  his  ward  with  security ;  and  if  he 

knows  the  security 
wardiToan  "*       t^  ^  insufficient,  or 

without  seevrlty    "haS    not    gOOd    rCB- 

iiKnit"r*  son     for     believing 

sufficient.  Whatever 
was  the  credit,  or  the  solvency  of 
the  borrower,"  he  is  liable,  because 
such  a  loan  is  a  breach  of  trust, — 
a  violation  of  duty.  Smith  v.  Smith, . 
4  Johns.  Ch.  281 ;  Lee  v.  Lee,  supra. 

In  McGowan  v.  Millier,  supra,  we 
said  on  this  subject:  "The  use  of 
trust  funds,  or  a  loan  to  the  firm  of 
which  the  guardian  Was  a  member, 
was  a  devastavit  for  which  the 
guardian  must  account,  and  he  is 
not  entitled  to  commissions  there- 
on." 

A  necessary  consequence  of  such 
a  devastavit  by  the  guardian,  his 
making  a  loan  in  disregard  of  the 
statute,  is  that  he  aild  his  sureties 
assume,  and  are  subject  to,  the  re- 
payment of  such  money  to  the  ward. 

-individMi  As  between  the  bor- 
umhtutr  of  rower  and  the  lend- 

».»rdi«..  ^j.^  ^^^j^  ^  devasta- 

vit results  in  an  individual  obliga- 
tion, that  may  be  superseded  only  by 
ratification  of  the  transaction  by  this 
ward, — ^his  election  to  treat  the 
debt  as  an  asset  of  his  estate.  That 
is  to  say,  where  the  ward  is  under 
no  legal  disability,  and,  having  the 
right  of  election  under  the  law, 
freely  exercises  that  right  by  rati- 
fying  the  unlawful  act  of  his  guar- 
dian, such  property  becomes  that  of 
the  ward's  estate.  Without  such 
election,  the  conversion  involves  the 


guardian  in  liability  from  which  he 
cannot  be  relieved  "until  satisfac-' 
tion  is  made  to  the  cestui  que  trust. 
The  debt  contracted  by  the  borrower 
(by  way  of  the  devastavit)  is  his 
individUjAi  property,  unless  the  ces- 
tui que  trust  elects  to  treat  it  as 
assets,  and  when  the  trustee  collects 
it,  in  the  absence  of  an  election  by 
the  cestui  que  trust,  it  is  his  own 
debt  he  collects."  May  v.  Duke,  61 
Ala.  53,  51. 

In  Tomkies  v.  tleynolds,  17  Ala^ 
109,  115,  116,  Chief  Justice  Dargan 
said :  "For  instance,  if  an  executor 
or  administrator  make  a  contract  in 
reference  to  the  assets  of  the  estate, 
which  would  amount  to  a  devastavit 
and  render  him  individually  liable 
to  the  estate  for  the  amount  of 
money  due  on  the  contract,  those  in- 
terested may  hold  him  responsible 
and  may  decline  to  pursue  the  party 
who  contracted  with  the  executor* 
Should  he  be  denied  the  right  to  sue 
the  party  who  contracted  with  him, 
because  he  has  been  removed  from 
office,  when  he  is  individually  liable 
to  the  estate  for  the  debt  that  the 
defendant  promised  to  pay  him?" 

Of  the  Tomkies  Case  it  is  inter- 
esting to  note  that  Judge  Stone  was 
the  attorney  for  appellee,  who  mtain- 
tained  the  right  of  the  executor  wha 
loaned  the  money  or  choses  in  ac- 
tion of  the  estate  without  authority 
to  do  so  to  sue  on  the  contract  in 
his  own  name  until  he  has  been  dis- 
charged from  liability  incurred  by 
tiie  devastavit,  and  that  this  right 
of  action  exists  notwithstanding 
such  executor  has  resigned  or  been 
removed  from  the  executorship. 
Bryan  v.  Wilson,  27  Ala.  208,  215; 
Waldrop  v.  Pearson,  42  Ala.  636; 
Dunlap  V.  Newman,  47  Ala.  429 ;  Mc- 
Gefaee  v.  Slater,  50  Ala,  431 ;  War- 
ing V.  Lewis,  63  Ala.  615;  Collins 
V.  Greene,  67  Ala.  211,  215. 

The  debt  for  the  loan  of  his  ward's 
money  was  an  individual  demand  of 
W.  F.  Leach  against  the  partnership 
at  the  time  of  the  devastavit,  and 
thereafter  down  to  the  holding  of 
the  reference.  He  had  the  legal 
right  to  collect  the  debt  in  his  in- 


LEACH 

(—  Ala.  — 

dividual  capacity.    In  a  suit  to  liqui- 

^^  date    the    partner- 

iiQoidauoi/^       ship,    the    partner- 

Ki«^ Vy.Vii*er.    Ship    could    Bet    off, 

as  affamat  suck  in- 
dividual claim,  debts  due  the  part- 
nership by  the  said  Leach.  In  Dren- 
nen  v«  Gilmore  Bros.  182  Ala.  246, 
90  Am.  St.  Rep.  902,  81  So.  90,  it  is 
said  of  set-Q£f:  '^'A  set-off,  to  be 
available,  must  be  oiamed  by  defend- 
ant in  absolute  right  at  the  time  suit 
is  brought.  It  is  not  enough  that, 
together  with  another  partner,  the 
defendant  owns  the  claim.  It  must 
be  such  demand  as  that  he,  in  his 
own  name,  or  in  the  names  of  de- 
fendants sued,  without  bringing  in 
the  name  of  a  stranger  to  the  suit, 
may  maintain  an  action  of  debt 
or  indebitatus  assumpsit  upon  it 
against  the  party  or  all  the  parties 
suing,  as  the  case  may  be.  Less  than 
that  is  not  mutuality.  Ownership 
at  the  time  of  suit  brought  is  of  the 
very  essence  of  the  right.'  .  .  . 
In  order  to  sustain  a  set-off  under 
the  statute,  the  debts  must  be  mu- 
tual, and  the  demands  must  be  sub- 
sisting causes  of  action  such  as  will 
give  to  the  plaintiff  and  defendant 
a  simultaneous  cause  of  action,  the 
one  against  the  other^  at  the  time 
the  suit  is  brought." 

If  the  amount  due  on  said  note  of 
the  partnership  to  W.  F.  Leach, 
guardian,  is  not  set  off  by  the 
amount  due  that  partnership  by 
him,  the  ward  may  maintain  suit 
against  the  individual  members  of 
the  firm  for  the  conversion,  since  it 
is  clear  that  the  partnership  had  no- 
tice of  the  trust  nature  of  the  funds. 
It  is  established,  not  only  that  when 
a  guardian  lends  the  moneys  of  his 
ward  without  security  he  is  guilty 
of  a  breach  of  official  duty,  but  that, 
if  the  borrower  thereof  is  cognizant 

of  such  breach  of 
-wwmri^arr^^T    duty,  ho  becomos  a 

li  tSStee.""'**''  trustee  of  the  mon- 
ey in  invitum;  and 
the  ward  may  hold  them  accountable 
as  joint  and  several  trustees.  Lee 
V.  Lee,  supra ;  Robinson  v.  Pebworth, 
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71  Ala.  240 ;  Milhous  v.  Dunham,  78 
Ala-  48 ;  Wolffe  v.  State,  79  Ala.  201, 
58  Am.  Rep.  590 ;  Collier  v.  Hender- 
son, 86  Ala.  279,  7  So.  488 ;  Gold- 
tkwaite  v.  Ellison,  99  Ala.  497,  12 
So.  812. 

It  cannot  be  urged  against  the 
set-off  that  Leach,  being  a  partner, 
could  not  sue  the  partnership  at 
law.    The  same  rule  does  not  pbtain 

in  equity,  since  that  set-on-^irain.t 
court,  havmg  taken  ci»im  of 
over  the  liquidation  "•*'*-«'•»**»• 
of  the  partnership,  "will  proceed  to 
the  complete  determination  of  all 
controversies  touching   ...  its  de- 
mands against  the  members"  there- 
of "and  their  claims."    Northen  v. 
Tatum,  164  Ala.  368,  874,  51  So.  17 ; 
Hicks  V.  Meadows,  198  Ala.  246,  69 
So.  432 ;  Nixon  v.  Clear  Creek  Lum- 
ber Co.  150  Ala.  602,  9  L.R.A.(N.S.) 
1255,  43  So.  805 ;  Farris  v.  Houston, 
78  Ala.  250. 

The  guardian  and  the  sureties  on 
•his  official  bond,  becoming  liable  for 
the  conversion  of  the  fund  at  the 
time  of  the  devastavit,  will  be  held 
to  account  on  final  settlement  of  the 
guardianship.  In  this  suit  the  ward 
is  not  exercising  his  right  of  election 
to  ratify  the  unauthorized  act  of  the 
guardian  in  making  the  loan,  by 
filing  his  claim  therefor  against  the 
partnership.  The  ward  may  elect 
to  require  the  guardian  and  the  sure- 
ties on  his  official  bond  to  respond 
therefor  on  final  settlement,  or  to 
require  the  guardian  (Williamson 
V.  Howell,  4  Ala.  693;  Chilton  v. 
Parks,  15  Ala.  671 ;  Ragland  v.  Cal- 
houn, 36  Ala.  606;  Gravett  v.  Ma- 
lone,  54  Ala.  19 ;  Hailey  v.  Boyd,  64 
Ala.  399;  Grace  v.  Martin,  47  Ala. 
135 ;  Randall  v.  Wadsworth,  130  Ala. 
633,  31  So.  565)  and  the  individuals 
composing  the  partnership  when  the 
loan  was  made,  one  or  both,  having 
knowledge  of  the  existence  of  the 
trust,  to  account  therefor. 

It  results  that  the  decree  of  the 
Chancellor  is  affirmed. 

Anderson,  Ch.  J.,  and  Mayfield 
and  Somerville,  JJ.,  concur. 
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ANNOTATION. 

Right  to  Mt  off  peraoiud  indelrtediieM  of  guardian  or  other  ttduduj  against 

claim  arising  out  of  transaction  inTolving  de^astayit 


An  exhaustive  search  has  failed  to 
reveal  any  case,  other  than  the  re- 
ported case  (Leach  v.  Gray,  ante, 
890) ,  discussing  the  right  to  set  off  a 
personal  indebtedness  of  a  guardian  or 
other  fiduciary  against  a  claim  aris- 
ing out  of  a  transaction  involving  a 
devastavit.  In  the  reported  case  it  is 
held  that  where  a  guardian  loans, 
without  the  security  required  by  stat- 
ute, the  funds  of  his  ward  to  a  part- 
nership of  which  the  guardian  is  a 
member,  he  commits  a  devastavit 
which  makes  him  and  his  surety  liable 
on  his  bond,  so  that  he  can  treat  the 
loan  as  an  individual  demand  against 
the  firm,  and  therefore  in  a  suit  in 
equity  to  disolve  and  settle  the  part- 
nership, the  individual  indebtedness 
of  the  guardian  to  the  firm  can  be  set 
off  against  the  claim  arising  out  of  the 
devastavit. 

Whether  or  not  the  rights  and  reme- 
dies of  the  ward  could  in  any  circum- 
stances be  prejudiced  by  allowing 
such  a  set-off  is  not  specifically  dis- 
cussed; but  it  is  pointed  out  that  the 
ward  had  not  elected  to  ratify  the  un- 
authorized loan  or  file  any  claim 
against  the  partnership,  and  it  is  also 
pointed  out  that  the  remedies  of  the 
ward  may  be  against  the  guardian  and 
sureties  on  the  bond,  or  by  requiring 
an  account  from  the  guardian  and 
any  other  members  of  the  firm  who 
knew  of  the  trust  in  the  money  loaned. 

As  the  controversy  in  this  case 
seems  to  have  been  between  the  guard- 
ian and  other  members  of  the  partner- 
ship, and  the  court  says  "it  may  be 
important  to  observe''  that  one  of  the 
copartners  was  surety  on  the  guard- 
ian's bond  and  was  also  a  large  cred- 
itor of  the  firm  by  reason  of  liquidat- 
ing many  of  its  general  debts,  these 
facta  should,  perhaps,  not  be  over- 
looked in  interpreting  the  decision. 


They  suggest  a  special  reason  why 
the  creditor-partner,  who  was  a  sure- 
ty on  the  guardian's  bond,  should  have 
this  set-off  allowed  him  in  order  to 
extinguish  the  loan.  If  the  guardian 
had  been  allowed  to  collect  it  as  an 
individual  demand,  and  had  failed  to 
pay  the  money  over  to  the  ward,  the 
surety  might  have  eventually  been  held 
to  make  the  loan  good,  while  the  al- 
lowance of  the  set-off  protects  him 
against  this  contingency. 

While  not  squarely  in  point  there- 
with, two  cases  may  be  cited  as  sup- 
porting the  doctrine  of  the  reported 
case  at  least  by  way  of  analogy,  it  not 
appearing  clearly  in  either  of  those 
cases  whether  a  devastavit  was  com- 
mitted. Thus  in  Montgomery  v.  Rauer 
(1899)  125  CaL  227,  57  Pac  8M,  an  ac- 
tion for  moneys  had  and  received,  it 
appeared  that  the  mother  of  the  plain- 
tiffs, who  was  also  the  guardian  of 
their  estates,  had  put  into  the  defend- 
ant's hands  a  portion  of  the  funds  of 
the  estates.  These  funds  were  re- 
ceived with  full  knowledge  of  their 
origin  and  character  by  the  defend- 
ant. It  was  held  that  he  could  not  set 
off  against  the  claim  for  these  funds, 
certain  individual  debts  of  the  guard- 
ian. So,  in  Jeffray  v.  Towar  (1902)  63 
N.  J.  Eq.  530,  53  Atl.  182,  an  action  for 
an  accounting  by  the  complainant 
against  the  administrator  of  his  de- 
ceased trustee  and  a  third  person,  it 
appeared  that  the  trustee  had  carried 
two  accounts  with  the  third  person,  a 
stockbroker,  one  being  an  individual 
account  and  the  other  an  account  as 
trustee.  The  court  held  that,  having 
knowledge  of  the  character  of  the 
funds  carried  under  the  trustee  ac- 
count, the  defendant  broker  could  not 
set  oS  against  it  a  balance  due  on  the 
individual  account  of  the  trustee. 

W.  J.  K. 
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JOSEPH  COLLINS,  Plfl.  in  Err., 

V. 

OKLAHOMA  STATE  HOSPITAL  et  al. 

Ohlahotna  Supreme  Court  ^^  July  26,  1916. 
(—  Okla.  — ,  184  Pac.  946.) 

Libel  —  paUication  —  writing  name  on  hospital  records. 

1.  The  mere  writing  of  the  word  ''colored''  opposite  the  name  of  a 
patient  on  the  records  of  a  hospital  is  not  a  publication  so  as  to  become 
libelous  if  there  is  nothing  to  show  that  the  records  had  ever  been  examined 
or  read  by  any  person  whatever. 

[See  note  on  this  question  beginning  on  page  900.] 


—  calling  white  person  colored* 

2.  In  this  state  it  is  libelous  per  se 
to  write  of  or  concerning  a  white  per- 
son that  said  person  is  colored. 

[See  17  R.  C.  L.  292.] 

—  placing  white  person  in  colored 
ward. 

3.  A  cause  of  action  for  libel  cannot 
be  maintained  against  a  hospital  for 
the  insane  on  account  of  the  act  of  its 
officers  and  employees  in  placing  a 
white  patient  in  that  part  of  the  insti* 
tution  set  apart  and  used  for  colored 
patients. 

—  construction  of  language  —  rule. 

4.  In  construing  language  alleged 
to  be  libelous,  the  courts  should  give 
to  said  language  the  same  meaning 
and  understanding  as  is  usually  ap- 
plied thereto. 

.  [See  17  R.  C.  L.  312.] 

Headnotes  1-5  by  Hooker,  C. 


Statute  —  construction  —  HbeL 

5.  Section  4956  of  the  Revised  Laws 
of  1910  considered,  and  held,  that  the 
general  words,  "or  other  fixed  rep- 
resentation," are  used  for  the  purpose 
of  including  other  species  of  the  same 
kind  as  the  particular  words  there 
used,  "writing,  printing,  picture,  or 
effigy.*' 

[See  25  R.  C.  L.  996.] 

Libel  —  privilege  —  letter. 

6.  The  letter  which  constitutes  the 
second  cause  of  action,  and  attached 
to  the  petition  as  a  part  thereof,  ex- 
amined, and  the  same  held  to  be  pri^^- 
ilefifed. 

[See  17  R.  C.  L.  34L] 

Definition  —  colored. 

7.  The  word  "colored"  and  its  ab- 
breviation "col.,"  as  applied  to  a  per- 
son, is  synonjrmous  with  "negro.'' 


Error  to  the  District  Court  for  Oklahoma  County  (Hayson,  J.)  to  review 
a  judgment  sustaining  a  demurrer  to  a  petition  filed  to  recover  damages 
for  an  alleged  libel.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Robert  L.  McLendon, 
Charles  West,  Joseph  L.  Hall,  and  H. 
IL  Hagan  for  plaintiff  in  error. 

Messrs.  Parker  &  Simons,  Burford, 
Robertson,  &  Hoffman,  S.  P.  Freellng, 
and  R.  E.  Wood  for  defendants  in  er- 
ror. 

Hooker,  C,  filed  the  following 
opinion : 

It  is  alleged  in  the  petition  in  this 
case  that  Joseph  Collins  is  a  white 
person,  and  that  Lee  Collins,  a  fe- 
male about  thirty-three  years  of 
age,  is  his  daughter  by  his  wife. 


and  is  a  white  person  of  pure  Cau- 
casian blood;  that  the  defendant 
companies  are  domestic  corpora- 
tions, and  that  the  Oklahoma  Sani- 
tarium Company  was  on  July  14, 
1914,  engaged  in  the  business  of 
operating  for  profit  a  hospital  for 
the  insane  at  Norman,  Oklahoma, 
and  that  about  November  19,  1914, 
the  Oklahoma  State  Hospital  be- 
came the  successor  to  the  Oklahoma 
Sanitarium  Company  in  said  busi- 
ness ;  that  on  or  about  the  30th  of 
July,  1914,  the  said  Lee  Collins,  hav- 
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ing  been  previously  adjudged  insane 
and  committed  by  the  proper  court 
to  the  asylum,  was  taken  by  the 
plaintiff  to  the  Oklahoma  Sanita- 
rium Company  as  an  insane  patient 
for  treatment,  where  she  was  re- 
ceived by  said  company  and  placed 
in  a  ward  used  by  the  white  people 
at  said  place ;  that  a  few  days  there- 
after those  in  charge  of  the  institu- 
tion placed  her  in  a  ward  set  apart 
for  negro  patients,  and  entered  upon 
its  records  opposite  her  name  the 
word  **colored,"  and  thereby  held 
her  out  to  the  world  as  a  woman 
having  negro  blood,  which  condition 
continued  until  February,  1915.  It 
is  alleged  by  the  plaintiff  that  by 
reason  of  this  act  said  defendants 
falsQly  and  maliciously  imputed  to 
this  plaintiff  either  the  commission 
of  a  crime  against  the  laws  of  this 
state,  or  else  of  being  of  negro 
blood,  and  that,  inasmuch  as  he  and 
his  family  were  respected  in  the 
community  in  which  they  resided 
and  recognized  as  white  people,  this 
false  imputation  caused  a  doubt  up- 
on his  social  status,  and  caused  him 
great  humiliation,  etc.,  for  which 
he  sought  damages  in  the  sum  of 
$25,000. 

In  the  second  cause  of  action  it  is 
alleged  that  on  or  about  the  22d  day 
of  January,  1915,  said  defendants 
did  commit  a  wrongful  libel  by  pub- 
lishing a  written  statement  made  by 
them  to  Joseph  Collins,  this  plain- 
tiff, in  the  form  of  a  letter,  which  is 
as  follows: 

Oklahoma  State  Hospital, 
Norman,  Okla.,  Jan.  22,  1915. 
Joe  Collins, 

Valliant,  Okla. 
Dear  Sir : — 

I  have  yours  of  the  16th  inst.,  in 
answer  beg  to  say  that  Lee  Collins 
(Col.)  is  in  fairly  good  mental  con- 
dition ;  also  good  physical  condition. 
We  are  unable  to  say  whether  tWs 
improvement  is  more  than  tempo- 
rary at  this  time. 

Yours  truly, 

D.  W.  Griffin, 
AAT.AK  Superintendent. 

— and  that  said  letter  was  exhibited 


to  A.  A.  Thurlow  and  other  persons, 
and  sent  through  the  United  States 
mail,  which  contained  the  false 
statement  that  Lee  Collins  was  a 
negro,  and  by  reason  thereof  the 
plaintiff  was  damaged  in  the  sum 
of  $25,000. 

The  first  question  for  us  to  de- 
termine is  whether  it  is  libelous 
within  the  purview  of  our  statute 
for  the  authorities  in  chairge  of  an 
insane  institution  to  place  a  white 
person  in  that  part  thereof  set  apart 
for  negro  patients.  It  is  charged  in 
the  petition  that  the  officers  and 
agents  of  the  company  placed  Lee 
Collins  in  a  ward  set  apart  for  negro 
patients,  and  thereby  declared  to  the 
world  that  she  was  a  negro  woman, 
and  that  it  entered  upon  its  records 
opposite  her  name,  wherever  it  ap- 
peared, the  word  "colored." 

It  will  be  noticed  that  there  is  no 
charge  in  this  first  cause  of  action 
in  said  petition  contained  that  the 
word  "colored,"  written  opposite 
the  name  of  Lee  Collins,  was  ever 
published,  and  in  order  to  constitute 
libel  there  must  be  a  publication. 
Under  the  allegations  of  the  peti- 
tion the  writing  of  the  word  "col- 
ored" opposite  her  _ 
name  upon  the  rec-  uonl^rtfini*' 
ords  of  the  institu-  l?**?*®."       _. 

, .  .  \      ***»v*w»*      Hospital  records. 

tion  IS  not  a  publi- 
cation, as  it  is  not  alleged  that  the 
bame  was  ever  seen  by  anyone,  or 
that  said  books  had  ever  been  ex- 
amined by  anyone  whatsoever,  or 
that  the  word  thus  written  had  ever 
been  seen  or  read  by  any  person 
>vhomsoever.  This,  in  our  judg- 
ment, is  necessary  before  an  action 
for  libel  can  be  based  thereon,  so 
far  as  the  writing  of  said  word  is 
concerned.  Necessarily  the  person 
who  wrote  the  word  in  the  books 
must  have  seen  it,  but  that  person 
must  have  been  the  agent  of  the 
corporation,  if  the  act  is  to  be  said 
to  be  the  act  of  the  corporation,  ^nd 
such  agent  was  for  that  purpose  the 
corporation  itself.  It  can  hardly  be 
said  to  be  a  publication  of  a  libel 
for  one  to  show  the  libelous  matter 
to  himself. 

This  eliminates  the  charge  in  the 


COLLINS  V.  OKLAHOMA  STATE  HOSPITAL. 


897 


( —  Okla.  — , 

"first  cause  of  action  that  the  word 
^'colored"  was  vrritten  opposite  the 
name  of  Lee  Collins,  and  leaves  for 
us  to  determine  whether  it  is  libel- 
ous under  our  statute  for  an  insti- 
tution of  this  character  to  place  a 
white  person  in  a  ward  set  apart  for 
its  negro  patients.  The  question 
whether  it  is  libelous  per  se  to  write 
ot  or  concerning  a  white  person 
that  he  is  a  negro  has  been  before 
the  courts  of  many  states  of  this 
Union,  and  has  been  decided  from 
both  viewpoints.  To  determine  this, 
however,  we  must  refer  to  §  4956 
of  the  Revised  Laws  of  1910,  and  by 
that  we  see  that  any  false  or  mali- 
cious unprivileged  publication  by 
writing,  printing,  etc.,  which  ex- 
poses any  person  to  public  hatred, 
>  contempt,  etc.,  is  lib^us.  In  this 
state,  where  a  reasonable  regulation 
of  the  conduct  of  the  races  has  led 
to  the  establiafament  of  separate 
schools  and  separate  coaches,  and 
where,  conditions  properly  have 
erected  insurmountable  barriers  be- 
tween the  races  when  viewed  from 
a  social  and  a  personal  standpoint, 
and  where  the  habits,  the  disposi- 
tion, and  characteristics  of  the  race 
denominate  the  colored  race  as  in« 
ferior  to  the  Caucasian,  it  is  libelous 

per  se  to  write  of 

^^•irSoiSed.    or     -concerning     a 

white  person  that 
he  is  colored.  Nothing  could  ex- 
pose him  to  more  obloquy  or  con- 
tempt, or  bring  him  into  more  dis- 
repute, than  a  charge  of  this  char- 
acter. Spencer  v.  Looney,  116  Va. 
767,  82  S.  E.  746 ;  Spotomo  v.  Fou- 
richon,  40  La.  Ann.  428,  4  So.  71; 
Flood  V.  News  ft  Courier  Co.  71  S. 
C.  112,  60  S.  EL  687,  4  Ann.  Cas. 
686 ;  Jones  v.  Polk,  190  Ala.  248,  67 
So.  677;  Upton  v.  Times-Democrat 
Pub.  Co.  104  La.  141,  28  So.  970. 

Is  tiie  placing  of  a  white  patient 
in  that  part  of  the  institution  used 
and  set  apart  for  colored  patients 
libelous,  so. as  to  give  .to  the  patient 
or  others  a  cause,  of  action  within 
the  statutory  definition  of  libel? 
What  is  libel  in  this  state  must  be 
determined  by  the  provision  of  the 
statute  as  defined  by  §  4966  of  the 

7  A.L.R. — 57. 


18 ^  Pao.  9^6,) 

Revised  Laws  of  1910.  In  other 
words,  a  cause  of  action  for  libel  in 
this  state  is  statutory,  and  to  deter*- 
mine  what  is  libelous  herein  we 
must  refer  to  the  statute,  as  that  is 
controlling. 

Section  4966  of  the  Revised  Laws 
of  1910  is  as  follows:  "Libel  is  a 
false  or  malicious  unprivileged  pub- 
lication by  writing,  printing,  pic- 
ture, or  effigy  or  other  fixed  repre- 
sentation to  the  eye  which  exposes 
any  person  to  public  hatred,  con- 
tempt, ridicule  or  obloquy,  or  which 
tends  to  deprive  him  of  public  con- 
fidence, or  to  injure  him  in  his  occu- 
pation, or  any  malicious  publication 
as  aforesaid,  designed  to  blacken  or 
vilify  the  memory  of  one  who  is 
dead,  and  tending  to  scandalize  bis 
surviving  relatives  or  friends.'' 

But  we  cannot  see,  under  the  view 
that  we  take  of  this  provision  of  the 
statute,  how  an  action  for  libel  can 
be  based  thereon.  By  reference  to 
this  statute  we  find  that  the  general 
words,  ''or  other  fixed  representa- 
tion," follow  the  enumeration  of 
particular  classes  of  things  con- 
tained in  said  section,  to  wit,  "writ- 
ing, printing,  picture,  or  efiigy,''  and 
under  the  well-known  rule  of  statu- 
tory construction  the  general  words 
"or  other  fixed  representation''  will 
be  construed  as  applicable  only  to 
the  things  of  the  same  general  na- 
ture or  class  as  those  enumerated, 
to  wit,  "writing,  printing,  picture, 
or  effigy." 

The  particular  words  used  are 
presumed  to  describe  certain  spe- 
cies, and  the  general  words  are  used 
for  the  purpose  of  including  other 
species  of  the  same  kind  or  genus. 
The  words  "or  other  fixed  represen- 
tation," following  the  enumeration 
of  "writing,  printing,  picture,  or 
effigy,"  are  therefore  to  be  read  as 
"other  such  like  kind  or  character." 
What  was  tbe  legislative  intent  in 
the  enactment  of  this  statute,  when 
the  words  ''or  other  fixed  represen- 
tation" were  incorporated  therein  ? 
If  the  legislature  had  intended  the 
general  words,  "<Mr  other  fiixed  repre- 
sentation," to  be  used  in  their  un- 
restricted sense,  they  would  have 
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made  no  mention  of  the  particular 
classes  mentioned  above  in  said 
statute.  The  generic  term  in  this 
statute  is  the  false  and  unprivileged 

publication,  and  the 

M?«;tS?-ii;ei.    special    words    are 

used  to  describe  the 
classes  or  species  of  the  generic 
term,  and  the  general  words  are 
used  to  include  other  species  of  the 
same  kind  as  those  referred  to  in 
the  particular  words  above  given. 
In  86  Cyc.  1119,  it  is  said:  ''By  the 
rule  of  consteiiction  known  as  'ejus- 
dem  generis,'  where  general  words 
follow  the  enumeration  of  particu- 
lar classes  of  persons  or  things,  the 
general  words  will  be  construed  as 
applicable  only  to  persons  or  things 
of  the  same  general  natute  or  class 
as  those  enumerated.  The  particu- 
lar words  are  presumed  to  describe 
certain  species  and  the  general 
words  to  be  used  for  the  purpose 
of  including  other  species  of  the 
same  genus.  The  rule  is  based  on 
the  obvious  reason  that  if  the  legis- 
lature had  intended  the  general 
words  to  be  used  in  their  unre- 
stricted sense,  they  would  have 
made  no  mention  of  the  particular 
classes.  The  words  'other*  or  *any 
other,'  following  an  enumeration  of 
particular  classes,  are  therefore  to 
be  read  as  'other  such  like,'  and  to 
include  only  others  of  like  kind  or 
character." 

See  the  authtrities  cited  in  the 
notes  on  page  1120. 

In  21  Am.  &  Bag.  Bnc.  Law,  2d 
ed.  1012,  it  is  said :  "Where  general 
words  follow  particular  ones,  the 
rule  is  to  construe  the  former  as 
applicable  to  persons  or  things  ejus- 
dem  generis.  This  rule,  which  is 
i^ometimes  called  Lord  Tenterden^s 
rule,  has  been  stated,  as  to  the  word 
'other,'  thus:  Where  a  statute  or 
other  document  enumerates  several 
classes  of  persons  or  things,  and  im- 
mediately fdlowtng  and  ielassed 
with  such  enumeration  the  dause 
embraces  'oOier'  pevsons  or  tMngs, 
the  word  'other'  will  generally  be 
read  as  'other"  such  like,'  «o  Hhat  per- 
sons or  tilings  therein  comprised 
may  be  read  as  ejusdem  generis 


with,  and  not  of  a  qualitgr  superior 
to  or  different  f rom»  those  specifical- 
ly enumerated." 

See  the  authorities  cited  in  the 
note  on  this  page. 

This  court,  in  the  case  of  E^ansas 
City  Southern  R.  Co.  v.  Wallace,  38 
Okla.  233,  46  L.R.A.(N.S.)  112,  132 
Pac  908,  said :  "It  is  true  that,  un- 
der the  doctrine  ejusdem  generis, 
general  wor<te»  such  as  those  just  re- 
ferred to,  for  the  purpose  of  ascer- 
taining the  intent  of  tJie  legislature, 
are  generally  restricted  in  their 
scope  to  the  specific  class  of  objects 
named.  But,  as  is  said  by  the  su- 
preme court  of  Missouri  in  the  case 
of  State  V.  Smith,  288  Mo.  242,  83 
L.R.A.(N.S.)  179,  185  S.  W.  465: 
'The  rule  of  ejusdem  generis  is 
.  .  •  resorted  'to  memly  as  an  aid 
in  construction.  If,  upon  considera- 
tion of  the  whole  law  upon  the  sub- 
ject, and  the  purposes  sought  to  be 
effected,  it  is  apparent  that  the  leg- 
islature intended  liie  general  words 
to  go  beyond  the  class  specifically 
designated,  the  rule  does  not  apply. 
If  the  particular  words  SKhaust  tte 
class,  then  the  general  words  must 
have  a  meaning  beyond  the  class  or 
be  discarded  altogether.' " 

Now  we  submit  that  the  part  of 
special  words  here  used  did  not  ex- 
haust-liie  class  intended,  and  there* 
fore  the  general  words  did  not  have 
a  meaning  beyond  the  class,  and 
cannot  be  discarded.  In  otiier 
words,  there  might  be  a  question  of 
doubt  as  to  whether  an  engraving 
or  a  statue  or  a  waxed  figure  would 
come  witinn  tiie  special  words  used 
in  this  statute;  but  the  legislature, 
in  order  to  embrace  everything 
within  Hie  class,  used  the  words  "or 
other  fixed  representation."  Nu- 
merous authorities  could  be  cited 
upon  either  side  of  this  proposition, 
for  it  is  entirely  a  matter  of  legis- 
lative intent,  to  be  determined  from 
a  construction  of  the  statute.  The 
way  we  view,  it,  however,  and  apply- 
ing what  to  us  is  a  fair  and  a  rea- 
sonable construction  of  the  statute 
in  question,  we  ttrnst  hold  that  the 
words  "or  other  fixed  repimenta- 
tibn"  must  be  limited  to  the  class 
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intenied  hy  the  use  of  fhe  particu- 
lar words  "writing,  priirting,  pic- 
ture, or  effigy,**  as  contained  in  the 
first  part  of  the  statute. 

We  cannot  say  that  placing  a 
white  patient  in  that  part  of  the  in- 
stituti(m  set  apart  for  colored  pa^ 

i.ii»ei-piaciBv  ticnts  comes  wil&n 
wbite  pe*so*  la  the  application  of 
eoi^r^  WM4.      ^^  statute  SO  as  to 

make  idbe  same  Hbelous.  HowBever, 
if  it  were  liiielons,  wie  fsxoeeduogly 
doubt,  iftBder  the  provision  of  our 
statute^  whether  the  plaintiff  would, 
have  a  oause  of  aetion  tiieref or. 

As  to  the  second  cause  of  action, 
it  is  contended  that  the  communi- 
cation complained  of  is  a  privileged 
communication;  the  same  being  a 
letter  from  the  superintendent  of 
the  asylum  to  the  father  0f  Lee  Col- 
lins, a  patient  at  that  institution,  in 
reference  to  her,  and  being  written 
in  reply  to  a  letter  addres^  to  the 
institution  by  the  plaintiff  here.  In 
the  brief  of  the  plaintiflF  in  error  it 
is  said:  "In  this  letter  in  tSte  in- 
stant case  the  subject-matter  of  the 
letter  was  the  mental  condition  of 
Lee  Collins.  As  to  that  the  letter 
was  qualifiedly  privileged,  but  the 
letter  of  inquiry  did  not  seek  infor- 
mation as  to  the  race  of  Lee  CoUfns. 
That  fact  had  no  reference  to  her 
mental  condition  and  had  no  bearing 
upon  it.  When  the  information  was 
volunteered  that  Lee  Collins  was 
colored,  it  was  information  neither 
asked  for  by  the  letter  of  inquiry, 
nor  pertinent  to  the  letter  of  reply. 
It  was  entirely  foreign,  untrue,  de- 
rogatory matter,  for  which  the  de- 
fendants cannot  claim  the  cloak  of 
qualifiedly  privileged." 

Courts, .  in  construing  publication 
alone  to  he  libelous,  must  adopt  the 
same  meaning,    and    give    to   the 

words      used      the 

'^^rnS^USS^^  same  understand- 
ings as  others  would 
ordinarily  give  to  them.  If  the 
words  as  used  would  ordiiiarlly  con- 
vey to  the  public  a  meaning  which 
would  subject  one  to  obloquy,  etc, 
and  are  otherwise  Hbelous,  the  court 
should  give  to  them  that  meaning 
and  understanding.    If  an  abbrevi- 


264  Poc.  940.) 

ated  word  is  used,  the  court  should 
give  to  tiie  abbreviation  the  same 
meaning  and  understanding  liiat  is 
commonly  given  and  understood  by 
the  use  of  such  an  abbreviated  word. 
Here  the  abbreviated  word  for  *^col- 
ored,"  or  *^CoL,"  is  used  in  said  let- 
ter, and  is  complained  of  as  libelous. 
*^Col.'*  is  an  abbreviation  for  "col- 
ored," and  tile  word  "colored"  is 
synonymous  with  the  word  "negro," 
and    inasmneh    ss 

•^ol."  is  an  abbre-  SSi^l'ST'^ 
viation  for  "col- 
ored," and  the  word  "colored,"  as 
applied  to  the  person,  is  synonymous 
with  the  word  "negro,"  it  is  libelous 
per  se  to  write  of  a  white  person 
that  he  is  colored. 

We  agree  with  the  defendant  in 
eiTor  that  tiie  antim  contents  of 
this  letter  complained  of  is  privi- 
leged. It  was  writ- 
ten by  the  superin-  !5^;S!'*^*'^  ; 
tendent  of  an  insti- 
tution having  in  charge  the  patients 
of  the  state,  helpless  and  unfortu- 
nate as  tinqr  are,  to  the  father  of 
one  of  the  patients,  no  doubt  grieve 
ously  interested  in  Hiat  patient's 
welfare.  The  law  as  weH  as  the 
dictates  of  common  hunmnity  im- 
posed upon  the  superiyrtendent  of 
that  institution  the  duty  of  answer- 
ing inquiries  of  such  character,  and 
likewise  the  duty  of  answering  f uHy, 
fairly,  and  freely  as  to  the  condition 
of  the  patient  inquired  about.  As 
we  view  it,  the  subject-matter  of  the 
letter  was  Lee  Collins,  and  it  was 
.  the  duty  of  the  superintendent,  to 
write  to  her  father,  not  alone  as  to 
her  mental  condition  and  her  physi- 
cal welfare,  but  any  other  fact  or 
circumstance  which  he  should  know 
in  order  that  he  might  be  the  better 
enabled  to  aid  and  assist  in  her  com- 
fort and  welfare.  If  she  was  re- 
garded at  the  institution  as  colored, 
It  was  his  duty  to  inform  the  father 
of  that  fact,  so  that,  if  an  injury 
was  being  done  to  her,  it  could  be 
remedied ;  and  if  the  letter,  which 
is  the  publication  coilfrplained  of,  is 
protected  by  the  rule  of  being  quali- 
fiedly privileged  in  all  other  things 
save  and  except  the  use  of  the  ab- 
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breviated  word  "Col./'  then  the  en- 
tire subject-matter  of  the  letter  was 
likewise  within  the  rule. 

Viewingr  this  matter  as  we  do,  we 
must  hold  that  the  allegations  con- 
tained in  the  first  cause  of  action  of 
the  petition  do  not  set  forth  facts 
sufficient  to  constitute  libel  within 
the  purview  of  our  statute,  and  that 
the  libelous  matter  complained  of 
in  the  second  cause  of  action  is 
privileged,  and  the  judgment  of  the 
trial  court  in  sustaining  a  demurrer 
thereto  must  be  affirmed^ 

Per  Curiam: 

Adopted  in  whole. 


A  petition  for  rehearing  having 
been  granted,  the  following  Per 
Curiam  response  was  handed  down 
October  28, 1919 : 

The  petition  for  rehearing  in  this 
case  was  heretofore  granted,  and 
the  cause  has  been  reheard  on  oral 
argument  and  briefs  submitted. 
After  further  consideration  of  the 
questions  urged  for  reversal  of  the 
judgment  of  the  trial  court,  we  are 
of  the  opinion  that  the  former  de- 
cision is  correct,  and  the  opinion  of 
the  Commission,  filed  on  July  25, 
1916,  is  adopted  as  the  opinion  of 
the  court  in  this  case. 


ANNOTATION. 
Libel  and  slander:  entries  in  records  as  a  piiblicatioii. 


It  will  be  seen  that  it  is  held  in  the 
reported  case  (Coluns  v.  Oklahoma. 
State  HosprrAL,  ante,  895)  that  to 
write  in  the  records  of  an  insane  asy* 
lum,  opposite  the  name  of  a  white 
person,  that  such  person  is  colored,  is 
not  in  itself  a  publication,  there  being 
no  allegations  that  anyone  saw  the 
records  or  examined  the  books  in 
which  the  records  were  kept.  No 
other  case  has  been  found  where  the 
question  of  publication  has  been  lim* 
Ited  to  the  mere  entry  in  records. 

In  Landis  v.  Campbell  (1883)  79  Mo* 
438,  49  Am.  Rep.  239,  the  defendants, 
the  pastor  and  two  of  the  ruling  eld- 
ers of  a  Presbyterian  church,  with  the 
other  members  of  its  session,  adopted 
a  preamble  and  resolution  suspending 
thcf  plaintiff  from  the  communion  of 
the  church.  The  plaintiff  in  one  count 
relied  as  publication  of  the  alleged  li- 
bel upon  adoption  of  the  same  by 
the  session,  recording  it  upon  its  min- 
ute book,  the  oral  announcement  of  the 
expulsion  of  the  plaintiff  by  the  pas- 
tor to  the  congregation,  a  written  copy 
of  the  proceedings,  furnished  to  the 
plaintiff  by  one  of  the  defendants  as 
clerk  of  the  session,  and  the  exhibi- 
tion of  the  proceedings  to  McDonald 
and  Hulett,  members  of  the  session, 
who  were  not  parties  to  the  action,  in 
order  to  procure  their  signatures  to 
the  same;  in  another  count  plaintiff 


relied,  as  a  publication  of  the  alleged 
libel,  upon  a  reading  of  the  same  from 
a  copy  by  the  pastor  to  the  congre- 
gation, the  entering  the  same  on  the 
session  minutes,  and  exhibiting  them 
to  the  members  of  the  session,  by  its 
clerk,  to  get  their  signatures  to  them. 
The  court  said:  'The  reading  the 
preamble  and  resolutions  of  suspen- 
sion was  a  publication  within  the 
meaning  of  that  term,  as  employed  in 
relation  to  libels;  buVwhen  a  member 
has  been  excommunicated,  it  may  be 
promulgated  by  the  pastor  by  reading 
the  resolution  of  expulsion  in  the 
presence  of  the  congregation,  accord- 
ing to  the  practice  of  the  church,  and 
that  act  will,  of  itself,  furnish  no 
foundation  for  an  action  against  him. 
.  .  .  The  court  properly  instructed 
the  jury  that  neither  the  entry  upon 
the  book  kept  by  the  sessions  for  that 
purpose,  of  the  resolution  of  suspen- 
sion and  excommunication,  nor  the  an- 
nouncement of  the  latter  to  the  congre- 
gation by  Campbell  [the  pastor],  was 
a  publication  of  either  of  the  alleged 
libels,  but  should  also  have  included 
in  the  instruction  the  preamble  to  the 
resolution  of  suspension.  It  also  cor- 
rectly declared  that  the  writing  and 
sending  of  the  letter  in  evidence  by 
defendant  Sanders  to  plaintiff  was  no 
publication  of  the  libel,  but  erred  in 
declaring  that  his  exhibition  of  the 
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paper  to  Hulett  and  McDonald,  mem- 
bers of  the  session,  for  their  signa- 
tures, was  a  publication.  There  was 
no  evidence  that  Sanders,  or  anyone 
else,  exhibited  the  resolution  to  any- 
one except  McDonald  and  Hulett» 
members  of  the  session,  and  the  tes- 
timony was  that  it  was  shown  to  them 
only  to  procure  their  signatures  to  the 
paper^  as  members  of  the  session/' 

In  Beardsley  v.  Tappan  (1851)  Fed. 
Cas.  No.  1,188a,  new  trial  denied  in 
(1867)  5  Blatchf.  497,  Fed.  Cas.  No. 
1189,  reversed  on  another  ground  in 
(1871)  10  Wall.  (U.  S.)  427,  19  L.  ed. 
974,  a  suit  against  a  proprietor  of  a 
mercantile  agency  on  account  of  an 
entry  in  the  agency's  books,  the  court 
instructed  the  jury,  inter  alia,  as  fol- 
lows: ^'Plaintiffs  have  shown,  after 
proving  the  words  were  prima  facie 
actionable,  that  they  were  published. 
It  does  not  signify  that  they  were  in 
general  circulation;  but  in  law  they 
are  published  if  intentionally  passed 
from  the  composer  to  any  other  person 
not  entitled  to  them.  The  plaintiffs 
must  show  publication.  One  of  the 
witnesses  tock  it  down  verbatim,  as  it 
was  read  to  him.  They  show  that  this 
writing  was  not  in-posaessiott  eocclu- 
sively  of  the  defendant;  that  it  was 
not  copied  by  him;  that  there  were 
others  in  the  office  who  had  access  to 
the  book;  that  these  either  saw  the 
report  or  heard  it  read.  This  is  suffi* 
cient  publication  in  law.  If  Mr.  Doug- 
las alone  saw  it,  there  is  publication." 


In  Patmont  v.  International  Chris- 
tian Missionary  Asso.  (1909)  —  Minn. 
— ,  171  N.  W.  302,  where  the  defendant 
had  circulated  copies  of  its  corporate 
record,  it  was  held  that  "a  re- 
ligious corporation  maintaining  a 
church  and  a  Bible  college  is,  upon 
hearing  reports  derogatory  of  the 
character  of  the  dean  of  its  college, 
qualifiedly  privileged  in  directing  an 
investigation,  and  in  entering  its  ac- 
tion reciting  the  nature  of  the  reports 
on  its  corporate  records,  and  in  call- 
ing the  attention  thereto  of  its  officers 
directly  interested,  and  it  cannot  be 
charged  with  libel  for  so  doing,  except 
upon  proof  of  actual  malice."  The 
court  observed  that  "the  plaintiff  does 
not  claim  that  there  has  been  an  ex- 
cessive publication  resulting  in  a  loss 
of  privilege."  The  matter  of  privilege 
is,  however,  beyond  the  scope  of  the 
note. 

It  may  be  noted  that  in  Harris  v. 
Nashville  Trust  Co.  (1913)  128  Tcnn. 
573.  49  L.R.A.(N.S.)  897,  162  S.  W. 
584,  Ann.  Cas.  191 4C,  885,  the  court 
said:  "No  more  effective  means  of 
publishing  and  perpetuating  a  libel 
can  be  conceived  than  to  secure  the 
inscription  of  such  matter  on  court 
records,  as  by  probate  of  a  will." 

For  a  somewhat  analogous  point, 
ireference  is  made  to  the  case  of  Prins 
V.  Holland-North  America  Mortg.  Co. 
5  AX.R.  451»  and  to  the  annotation  fol- 
lowing that  case  on  page  455,  on 
"Communications  between  different 
officers  of  corporation."       B.  B.  B. 
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PENTRESS  GAS  COMPANY  et  aL, 

and 
CHARTIERS  OIL  COMPANY,  Appt. 

We9i  Virginia  Supreme  Court  t>f  Appeals  <•*»  September  10,  tOlO. 

(_  W.  VtL.  — ,  100  S.  B.  296.) 

« 

Mines  —  wren^f ul  taking  of  oil  and  gaia «—  credit  for  eqienses. 

1.  One  who  enters  upon  a  tract  of  land  under  an  oil  and  gas  lease^  with 
full  knowledge  of  the  facts  which  render  the  same  invalid,  and  produces 
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the  oil  therefrom^  is  not  entitled,  when  sued  for  tike  vmlue  of  the  oil  so 
produced  and  sold  from  the  lands  by  the  party  luaving  the  superior  ri^t, 
to  any  deduction  from  such  value  because  of  expenditures  made  by  him 
in  producing  and  marketing  such  oil* 

[See  note  an  this  question  beginning  on  page  908.] 


Trespass  —  entry  witti  knowledge  ef 

facts  —  good  f aith. 

2.  One  who,  with  full  knowledge  of 
the  facts  which  make  his  claim  of  title 
to  land  invalid,  enters  thereon  and  com- 
mits acts  of  trespass,  is  a  wilful  tres- 
passer within  the  meaning  of  the  law, 
even  though  he  may  honestly  believe 
that  under  such  known  facts  the  law 
confers  upon  him  good  title; 

[See  18  R.  C.  L.  125&] 

Interest  —  wken  allowed. 

8w  Where,  in  an  action  for  damages, 
it  appears  that  the  complaining  party 
was  entitled  to  receive  the  fixed  money 
value  of  property  converted  at  a  cer- 
tain time,  in  ascertaining  his  damages 
at  the  time  of  recovery,  it  is  proper  to 


add  interest  on  such  fixed  value  from 
the  time  of  such  conversion  to  the  date 
of  recovery. 

[See  8  R.  C.  L.  587.] 

Mines  —  recovery,  by  owner  of  oil 
lease  for  oir  delivered  to  property 
owner  by  trespasser. 
4.  The  owner  of  an  oil  lease  is  not, 
npon   reeovering  possession   from   a 
trespasser  admitted  to  tlie  property  by 
its  owner,  enti/tlad  to  recover  for  the 
oil  produced  by  the  trespasser  f  nem  the 
property  and  delivered  to  the  owner 
under  the  terms  of  the  contract  made 
with  the  trespasser,  the  quantity  being 
the  same  as  that  called  for  by  the  orig- 
inal lease. 


Appeal  by  the  defendant  oil  company  from  decrees  of  the  Circuit  Court 
for  Monongalia  County  in  favor  of  plaintiffs  in  separate  suits  brought  to 
epjoin  defendants  from  further  drilling  for  oil  on  certain  premiaas»  for  an 
accounting,  and  for  the  recovery  of  mon^  recaived  by  them  for  the  oil 
alleged  to  have  been  wrongfully  taken  from  the  prraaises^    Eteversed^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edwafd  S*  Craig  and  Co&  &  AppeUees  cannot  be  allowed  cost  and 
Baker»  for  appellant:  expense  of  driUing  for  pumping  or  pro* 


The  appellees  were '  not  entitled  to 
any  allowance  for  improvements. 

Chesapeake  &  0.  R.  Co.  v.  Deepwater 
R.  Co.  67  W.  Va.  696,  50  S.  E.  890; 
Snider  v.  Snider,  8  W.  Va.  200 ;  Daw- 
son V.  Grow,  29  W.  Va.  888,  1  S.  E. 
564;  Effinger  v.  Hall,  81  Va.  94;  Wil- 
liamson V.  Jones,  48  W.  Va.  562,  88 
L.R.A.  694,  64  Am.  St.  Rep.  891,  27 
S.  E.  410,  19  Mor.  Min.  Rep.  19;  Hall 
V.  Hall,  80  W.  Va.  784,  6  S.  E.  260; 
Hardmui  v«  Brown«  77  W.  Vk.  478;  88 
S.  E.  1016;  Myers  v.  Garnahan,  61  W. 
Va.  414,  57  S.  E.  184. 

The  rule  obtaining  in  this  state  be- 
tween cotenants,  or  their  lessees,  in 
relation  to  allowance  for  drilling  for 
and  producing  oil,  does  not  apply  to 
appellees,  who  were  not  cotenants,  but 
trespassers. 

McNeely  v.  South  Penn  Oil  Ca  58  W. 
Va.  488,  62  S.  E.  480;  Williamson  v. 
Jones,  48  W.  Va.  W2;  88  L.R.A.  694* 
64  Am.  St.  Rep.  891,  27  S.  B.  410,  19; 
Mor.  Min.  Em.  19;.  South  Pean  Oil  Go. 
V.  Haught,  71  W.  Va.  720,  78  S.  E. 
759. 


ducing  the  oil,  because  to  do-  so  would 
allow  them  the  expenses  and  cost  of 
their  trespasses. 

38  Cyc.  1141,  and  cases  cited  in  note 
20;  E.  E.  BoUes  Wooden-Ware  Co.  v. 
United  States,  106  U.  S.  432,  27  L.  ed. 
280,  1  Sup.  Ct.  Rep.  898-;  4  Sutherland, 
Damages,  §  1127,  p.  4259. 

These  suits  being  in  equity,  the  ap- 
pellant is  not  confined  to  damages  as 
for  trespasses,  but  can  waive  the  tres- 
passei,  and'  pursue  the  oil  and  recover 
its  value,  or  the  price  at  which  it  was 
sold. 

Parks  V.  Morris,  L.  ft  Co.  68  W.  Va. 
51,  59  S.  E.  758 ;  Cecil  v.  Clark,  49  W. 
Ysu  469t  39  S.  E.  202;  Quigley  Furni- 
ture Co.  V.  Rhea,  114  Va.  271,  76  S.  E. 
880« 

The  appellant  Is  entitled  to  interest 
on  the  value  or  price  of  the  oil  taken, 
from  the  time  taken. 

Geoil*v.  Clark,  49  W.  Va.  469;  99  3. 
E.  29fr;  Shepherd  v.  MeQolHda^  2  W. 
Va.9a 

In  fljcing  the  value  of  the  oil  taken» 
the  appellant  Is  entitled  to  the  highest 
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value  obtaining  between  the  date  of 
taking  and  the  da^e  of  the  institution 
of  these  suits,  or  the  date  of  the  de« 
cision  thereof. 

38  Cyc.  2096 ;  4  Sutherland,  Damages, 
i  1118,  p.  4239. 

Messrs.  Charlea  A.  Goodwin  and 
Glasscock  &  Glasscock  for  appellees. 

Ritz»  J.»  delivered  Urn  opinion  of 
the  court: 

Plaintiffs  are  ttie  successors  in 
title  to  the  leasee  in  two  oil  and  gas 
leases,  executed'  by  the  owners  of 
separate  tracts  of  land  lying  in 
Monongalia  county.  These  leases 
are  indefinite  in  their  term,  and  are 
what  are  commonly  called  ^*no- 
term  leases."  They  provide  for  the 
drilling  of  a  well  within  a  certain 
time,  or  for  the  payment  of  a  certain 
sum  of  m(mey  quarterly  in  lieu  of 
drilling.  For  a  number  of  years  the 
plaintiffs  and  their  predecessord 
paid  tile  commut^laon  money  in  lieu 
of  drilling,  and  kept  the  leases  alive 
in  that  way.  At  the  end  of  one  of 
the  quarterly  periods  for  which  this 
conomutatioii  money  had  been  paid, 
the  landowners  notified  the  holders 
of  the  leases  that  the  same  were 
canceled,  and  refused  to  receive  the 
rental  moneys  for  the  next  quarter. 
This  contention  of  the  landowners 
was  disputed  by  the  holders  of  the 
leases.  Shortiy  thereafter  the  own* 
ers  of  the  land  made  other  leases  to 
the  defendants,  or  their  predeces- 
sc^s,  covering  the  same  tracts  of 
land,  and  bot^  plaintiffs  and  de« 
fendants  thereupon  made  locations 
upon  each  of  the  tracts  of  land  with 
a  view  to  drilling  for  oil  or  gas 
thereon.  In  the  one  instance  the 
landowner,  atid  in  the  other  the  de- 
fendant Fentress  Gas  Company, 
filed  their  bills  in  the  circuit  court 
of  Monongalia  rounty,  setting  up 
the  facts  as  aforesaid,  and  asking 
that  tho  plaintiffs  here  be  enjoined 
from  drilling  upon  said  land  under 
the  old  leases>  a>]a:tending  th^t  the 
same  were  canceled,  and  also  be  en^ 
joined  fron^  interfering*  with  the 
holders  of  thje  junior  lea^s.  in  their 
operations  ujgon  said  lAE^ds.  This  in-^ 
junction  was  gi^anted^  md  while  it 
was  in  force  the  defendants,  claim^ 


CO.  V.  FENTRESS  GAS  CO.  903 

100  8.  B.  too.) 

ing  under  the  junior  leases,  drilled 
a  well  on  each  of  the  tracts  of  land, 
and  produced'  oil  therefrom.  Upon 
a  final  hearing  the  circuit  court 
perpetuated-  the  injunctions  and 
eanceled  the  senior  leases.  An  ap- 
peal was  prosecuted  from  those 
decrees,  and  this  court  reversed  the 
same,  holding  the  senior  leases 
valid  and  binding,  and  the  junior 
lessors  without  right,  and  dis- 
missed the  bills.  Johnson  v.  Arm- 
strong, 81  W.  Va.  86»,  94  S.  E.  753. 
'Hiereafter  the  plaintiffs  brought 
tiiese  suits  and  invoked  the  jurisdic- 
tion of  equity  to  enjoin  the  defend- 
aats,  the  holders  of  the  junior 
leases,  from  farther  operations  upon 
said^  lands,  and  to  have  an  account- 
ipg  and  recovery  of  the  money  re- 
ceived by  said  defendants  for  the 
oil  ta^eh  from  the  premises.  The 
cases  were  submitted  upon  a  state- 
ment of  agreed  facts,  from  which  it 
appears  that  tiie  defendants  expend- 
ed in  the  drilling  of  eaok  of  the  wells 
more  tbui  the  sum  of  $5,000,  and 
that  thi8y  also  expended  in  what  is 
-  termed  Qarioir  for,  storing,  and 
tr4nsp0]:ting  the-  oil  f  r<»n  the  wells 
on  the  pren)i9Q9  the  spm  of  more 
than  $1„500  in  each  qaae,  which 
aujcnfi  qo  expended  by  them  in  drill* 
ing  the  wells  and  in  m^J^keting  the 
oil  lit  is  asked  nfiay  be  set  o^  a^aiost 
the  amounts  receive<)  for  the  oil  pro- 
duced. The  cou^  b^w-  deiclined  to 
allow  defendants  credit  for  the  cost 
of  drilling  the  wel)s>  but  did  allow 
them  credit  :l^or  th^  other  expenaes 
in  qojMiectipn  with  said  oil»  and  in 
the  one  pase.  this  waa  sufficient  to 
eatirely  o^set  the  amount  received 
for  oil,  and  in  the  other  to  reduce 
such  amount  to  an  inconsiderable 
sum.  The  plaintiffs  contend  that 
the  defendants  in  their  operations 
upon  thes^  lands  were  wilful  tres- 
passers, and  are  not  entitled  to  any 
cr^it  for  money  expended  by  them 
in  producing^  or  marketing  the  oil 
which  tiiey  sold'  from  the  lands; 
while»  on  the  other  hand,  ^  is  con- 
tanded  by  the  defendants  that  they 
were  aofing  in  good  faith,  believing 
their  rights  superior  to  the  rights  of 
plaintiffs,  for  which  reason  they  are 
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entitled  to  credit  for  the  expenses 
incurred  in  the  production  of  the 
oil,  and  further  that,  even  if  this  is 
not  the  case,  under  decisions  of  this 
court  cited  by  counsel,  which  will  be 
hereafter  referred  to,  they  are  en- 
titled to  be  credited  in  an  account- 
ing with  such  cost  of  production. 

The  first  question  which  naturally 
presents  itself  is:  What  was  the 
status  of  the  defendants  in  relation 
to  these  lands  at  the  time  they 
drilled  the  wells  thereon?  That 
they  were  trespassers  there  is  no 
doubt,  but,  as  will  be  hereafter  seen, 
a  wilful  trespasser  is  upon  a  dif* 
f erent  footing  from  one  who  can  be 
said  to  be  acting  in  good  faith.  The 
defendants  contend  that  they  were 
not  wilful  trespassers,  because  they 
honestly  believed  that  their  title 
was  superior  to  that  of  the  plain- 
tiif  s.  They  were  cognizant  of  every 
fact  affecting  their  rights  or  inter- 
ests in  the  lands,  as  well  as  the 
rights  and  interests  of  the  plaintiffs, 
and  their  contention  of  good  faith 
rests  upon  the  sole  ground  that  they 
honestly  misjudged  the  law.  They 
believed  that  under  the  law  the  ex- 
isting facts,  of  which  they  were 
fully  informed,  gave  them  the  su- 
perior right.  The  plaintiffs  did  not 
acquiesce  in  this  view,  but,  on  the 
contrary,  vigorously  contested  it, 
and  contended  from  the  very  begin- 
ning that  they  alone  had  right  to 
drill  for  oil  and  gas  on  these  lands. 
Can  the  fact  that  one  acts  under  a 
misconception  of  the  law  character- 
ize his  acts  as  innocent?  The  pre- 
sumption is  that  every  man  knows 
the  law,  and  when  he  is  fully  in- 
formed as  to  the  facts,  and  makes  a 
wrong  application  of  the  law  there- 
to, ordinarily  he  will  be  bound  by 
his  acts  to  the  same  extent  as  if  he 
had  no  misconception  in  regard  to 
the  law  which  controls.  He  is  pre- 
sumed to  be  as  fully  informed  as  to 
the  law  controlling  under  a  given 
state  of  facts  at  one  time  as  at  an- 
other, and  if  he  acts  upon  his  own 
interpretation  of  the  law  he  does  so 
at  his  peril.  In  this  case,  as  before 
observed,  the  defendants  were  fully 
informed  as  to  the  facts,  and  com- 


mitted the  acts  which  resulted  in  the 
extraction  of  the  oil  with  this  full 
knowledge,  and  with  the  further 
knowledge  that  their  interpretation 
of  the  law  was  vigorously  contested 
by  the  plaintiffs.  It  may  be  said 
that  the  defendants  had  such  con- 
fidence in  their  judgment  as  to  be 
willing  to  take  the  risk  of  an  un- 
favorable decision.  Entire  good 
faith,  it  occurs  to  us,  would  have 
dictated  to  them  that  the  proper 
course  would  be  to  wait  until  the 
controversy  had  been  finally  deter- 
mined before  expending  large  sums 
of  money  in  drilling  upon  the  land. 
This  doctrine  is  fully  discussed  in 
the  case  of  Chesapeake  &  O.  R.  Co. 
v.  Deepwater  R.  Co.  57  W.  Va.  641- 
695,  50  S.  E.  890.  In  that  case  the 
Chesapeake  &  Ohio  Railway  Com- 
pany entered  upon  the  lands  under 
an  order  of  the  circuit  court,  and 
spent  large  sums  of  money  in  con- 
structing a  tunnel.  It  was  after- 
wards determined  that  the  Deep- 
water  Railway  Company  had  the 
better  right  to  the  right  of  way  in 
dispute,  and,  notwithstanding  the 
tunnel  constructed  by  the  Chesa- 
peake &  Ohio  Railway  Company 
was  beneficial  to  the  Deepwater 
Railway  Company  in  its  operations, 
this  court  denied  any  right  to  com-  . 
pensation  for  the  money  expended 
and  the  improvements  made.  It 
was  there  held  that  the  Chesapeake 
&  Ohio  Railway  Company  could  not 
be  a  bona  fide  occupant  of  the  land, 
although  it  had  entered  thereon  un- 
der an  order  of  the  court,  believing 
its  title  to  be  good,  because  it  had 
notice  of  all  of  the  facts,  being 
ignorant  only  of  matter  of  law.  The 
same  doctrine  was  announced  in 
Snider  v.  Snider,  3  W.  Va.  200.  And 
in  Dawson  v.  Grow,  29  W.  Va.  333, 
1  S.  E.  564,  it  was  held  that,  to  en- 
title an  evicted  claimant  to  compen- 
sation for  improvements  put  upon 
lands,  he  must  have  acted  bona  fide, 
and  that  one  having '  knowledge  of 
all  the  facts  in  regard  to  the  title  to 
the  land,  or  means  of  knowledge,  is 
not  such  bona  fide  claimant.  In 
that  case  it  was  held  that  the  rec- 
ordation of  the  deed  gave  notice  of 
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the  adverse  claim,  and  that  the  one 
makin^r  improveme&is  was  charged 
with  knowledge  of  such  deed  from 
the  fact  of  its  recordation  alone. 
And  in  the  case  of  Hall  v.  Hall,  30 
W.  Va.  779,  5  S.  E.  260,  it  was  like- 
wise held  that  one  evicted  from 
land,  claiming  for  improvements 
placed  thereon^  will  not  be  entitled 
thereto  unless  he  was  a  bona  fide 
occupant,  and  that  to  be  such  bona 
£de  occupant  it  must  appear  that  he 
not  only  believed  he  had  good  title, 
and  made  the  improvements  in  good 
faith  under  that  belief,  but  it  must 
be  further  shown  that  he  at  the 
time  had  reasonable  grounds  to  be* 
lieve  his  title  good.  If  the  title  un- 
der which  he  claimed  appeared  up- 
on its  face  to  be  defective  upon  a 
proper  application  of  legal  princi- 
ples theireto,  he  could  not  be  held  to 
be  acting  in  good  faith. 

This  doctrine  is  imnounced  in 
other  cases  decided  by  this  court, 
and  is  well  sustained  both  upon  rea- 
son and  authority.  Why  should 
one  be  treated  aa  acting  in  good 
faith  when  dealing  with  property  as 
his  own,  when  he  knows  aU  of  the 
facts  which  constitute  his  claim,  as 
well  as  the  claim  of  his  adversary, 
which  facts,  when  properly  con- 
strued, give  him  no  title  to  the  land  ? 
Such  a  holding  would  make  every 
man  a  judge  of  the  law  in  his  own 
case,  instead  of  beiiig  bound  by  the 
law  as  interpreted  by  those  charged 
with  that  duty.  We  must  therefore 
4^onclude  that  the  defendants,  when 
they  drilled  the.  wells  on  these  lands, 
were    wilful    trespassers,    just    as 

Tre.    asB-en  r  ^"<^^    SO    aS    thOUgh 

w^th^  knowi^d^e  there  had  been  no 
fii/h.*'*"^'^*       questiim    but    that 

the  plaintiffs  had 
the  superior  rights  They  .could  hot 
decide  the  disputed  question  in  their 
own  favor,  and  then  proceed  with 
the  hope  that  their  acts  would  be 
characterized  by  this  court  as  in 
good  faith,  even  thMgh  their  judg- 
ment upon  the  law  of  the  case 
should  not  be  approved. 

Having  reached  tins  conclusion, 
what,  then,  .are  the  plaintiffs  en- 
titled to  recover  in  these  cases  ?    In 
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case  of  a  trespass  to  real  property 
by  removing  timber  or  mineral 
therefr<»n,  it  seems  that  the  injured 
party  may  sue  for  damages  done  to 
the  estate,  or  he  may  bring  his  suit 
in  the  nature  of  trover  and  con- 
version for  the  thing  severed  from 
the  estate,  and  recover  it,  or  its 
value.  In  case  he  sues  for  the  in- 
jury to  the  estate,  the  measure  of 
his  damages  is  the  d^nreciation  in 
the  value  thereof  by  reason  of  the 
trespass;  but  in  case  he  elects  to 
waive  any  ccmsequential  injury  by 
reason  of  the  trespass,  and  sue  only 
for  the  material  severed,  or  ite 
value,  then  the  measure  of  his  dam- 
ages is  arrived  at  in  another  way. 
By  severing  a  part  of  the  freehold 
and  converting  it  into  personalty, 
the  trespasser  does  not  thereby  be- 
come vested  with  title.  The  title 
still  remains  in  him  to  whom  the 
real  estate  belonged  at  the  time  the 
trespass  was  committed,  and  he  can 
follow  the  article  so  long  as  he  can 
-find  it,  and  recover  it  for  his  own 
benefit  without  any  deduction  for 
the  cost  of  making  the  severance. 
Gaskins  V.  Davis,  US  N.C.  85,20  S. 
E.  188,  26  L.R.A.  813,  44  Am.  St. 
Rep.  439,  and  note. 

In  this  case  the  plaintiffs  do  not 
seek  to  recover  damages  for  the  in- 
jury inflicted  upon  their  estate. 
They  seek  to  recover  the  value  of 
the  oil  taken  from  the  property  by 
the  defendants  as  a  result  of  the 
trespass  committed  upon  their 
rights.  They  do  not  attempt  to  re- 
cover the  oil  itself,  for  the  very 
good  reason  that  it  has  gone  beyond 
the  contool  of  either  of  the  parties. 
It  might  seem  that,  if  the  owner  of 
real  estate  is  entitled  to  recover  the 
property  severed  therefrom  by  a 
trespasser,  without  deduction  for 
the  cost  of  such  severance  where  the 
same  increases  the  value  of  the 
property,  whether  the  trespass  is 
wilful  or  otherwise,  he  would  be  en- 
titled to  recover  the  value  of  the 
^artiele  after  its  severance,  where 
•the  tnespasser  has  put  it  b^ond  his 
ccHitrol  to  recover  the  article  itself ; 
and  indeed  many  of  the  <»tses  so 
hold.    It  seems  to  jus,  however,  that 
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the  better  rule  is  that  laid  dowB  by 
the  Supreme  Court  of  the  United 
States  in  E.E.Bolles  Wooden-ware 
Co.  V.  United  States,  106  U.  S.  482, 
27  L.  ed.  230,  1  Sup.  Ct.  Rep.  398, 
and  that  is  that,  where  the  trespass 
wr  B  ^®  wilful,  the  meas- 
fm^trnki^Tof 'oft  ure  of  damages  is 
and  saji-cMdit     ^^    value    of    the 

for  expenses.  '***^       »«»*«*      v*      v»«^ 

property  at  the 
time  and  place  of  demand  without 
deduction  for  laoor  and  expense; 
but  where  such  trespass  is  not  wil- 
ful, but  is  the  result  of  a  mistake  of 
fad;,  the  measure  of  plaintiff's 
damages  is  the  value  of  the  article 
after  its  severance,  less  the  proper 
expense  of  such  severance.  Suther- 
land, Damages,  §  1020 ;  J.  F.  Ball  & 
Bro.  Lumber  Co.  v.  Simms  Lumber 
Co.  18  L.R.A.(N.S.)  244,  and  note 
(121  La.  627,  46  So.  674) ;  BaUey  v. 
Chicago,  M.  &  St.  P.  R.  Co.  19 
L.R.A.  668,  and  note  (8  S.  D.  631, 
64  N.  W.  696) ;  Gaskins  v.  Davis, 
116  N.  C.  86,  26  L.R.A.  618,  44  Am. 
St.  Rep.  489,  20  S.  E.  188;  Win- 
chester V.  Craig,  83  Mieh.  206. 

Many  more  authorities  to  the 
same  effect  might  be  dted,  but  they 
are  thoroughly  considered  in  the 
cases  above  noted.  In  the  case  of 
Guffey  V.  Smith,  237  U.  S.  101,  69 
L.  ed.  866,  36  Sup.  Ct.  Rep.  626,  the 
United  States  Supreme  Court  con- 
sidered a  question  similar  to  the  one 
we  have  here.  That  was  a  con- 
troversy between  junior  and  senior 
lessees,  in  which  the  one  ncti  en- 
titled to  the  property  had  produced 
oil  therefrom,  and  that  court  held 
that  the  proper  measure  of  recovery 
was  the  value  of  the  oil  sold  from 
the  land  by  the  trespasser,  without 
any  credit  for  such  sums  as  he  had 
expended  in  producing  the  same  aft- 
er he  became  a  wilful  trespasser, 
but  with  credit  for  such  sums  as 
had  been  expended  by  him  while  he 
was  in  ignorance  of  one  of  the  facts 
making  his  lease  invalid. 

Counsel  for  the  defendants  here 
attempt  to  distinguish  that  case  up- 
on  the  ground  tlmt  in  Illinois  one 
holding  an  oil  and  gas  lease  is  held 
to  have  an  interest  in  the  Hand, 
while  in  this  jurisdiction  the  holder 


of  such  a  lease  before  production 
thereunder  is  held  not  to  have  an  in- 
terest in  the  land  as  such,  but  only 
an  exclusive  right  to  drill  the  land 
for  the  purpose  of  producing  these 
minerals,  and  to  produce  the  same 
after  they  are  discovered.  This  can 
make  no  difference  in  the  applica- 
tion of  the  principle,  for  the  reason 
that  the  trespass  committed  here 
was  to  the  plaintiffs'  rights,  re- 
gardless of  what  they.  were.  Ad- 
mittedly plaintiffs  had  the  ^Bxdusive 
right  to  drill  this  land  for  oil  and 
gas,  and  the  defendants  wrongfully 
took  this  right  from  them.  Plain- 
tiffs likewise  had  the  right,  upon 
discovery  of  the  oil  and  gas,  to  pro- 
duce and  sell  the  same,  and  of  this 
right  they  were  deprived  by  the  de- 
fendants; so  that  it  makes  no  dif- 
ference as  to  tibe  extent  of  the 
plaintiffs'  interests,  the  result  is 
that  they  have  been  dqirived  of 
them,  aiul  that  by  the  d^endants' 
unwarranted  acts.  This  would  lead 
to  the  conclusion  that  the  plaintiffs 
were  entitled  to  decrees  at  least  for 
the  amounts  received  by  the  defend- 
ants for  the  oil  produced  from  these 
premises,  without  deduction  for  the 
amount  spent  in  the  production 
thereof. 

But  the  defendants  claim  that 
these  cases  are  controlled  by  the  de- 
cisions of  this  court  in  the  cases  of 
Williamson  v.  Jones,  43  W.  Va.  662, 
38  L.R.A.  694,  64  Am.  St.  Rep.  891, 
27  S.  E.  411, 19  Mor.  Min.  Rep.  19; 
McNeely  v.  South  Penn  Oil  Co.  58 
W.  Va.  438,  62  S.  E.  480,  and  South 
Penn  Oil  Co.  v.  Haught,  71  W.  Va. 
720,  78  S.  E.  759,  in  each  of  which 
cases  it  was  held  that  a  joint  tenant, 
who  had  committ^  waste  upon  the 
common  properly,  by  producing  and 
selling  the  oil  therefrom,  should  be 
given  credit  in  an  accounting  for 
the  amount  expended  by  him  in  such 
production.  In  all  of  those  cases 
the  party  committing  the  waste  did 
so  with  knowiedge  or  means  of 
knowledge  of  the  facte  affecting  his 
title.  In  the  Williamson-Jones 
Case,  Jones  claimed  to  be  tlie  owner 
of  the  tdiole  of  tte  land,  and  be- 
lieved himself  to  be  such  owner. 
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kavi&r  biwiitei  Ito  aaiiiie  at  n  jadieHa 
sale;  but  the  cotirt  faehl  thM  be  -mm 
chargeable  with  the  kno^rtedge  thsrt 
an  inspection  of  the  reeord  would 
disclose.  To  this  extent  this  de* 
cision  is  stronger  i^ainst  the  tres- 
passer than  thiid;  of  Guffey  v.  Smith, 
above  cited,  for  in  tiiat  case  the  Su- 
preme Court  held  that,  even  though 
the  senior  lease  was  reoofrded,  the 
junior  lessee  w(mld  not  be  charged 
with  notiee  of  it  from  that  fact 
alone.  Believing  himsdf  to  be  the 
owner  of  the  whole  tract  of  land,  he 
developed  the  same  for  oil  and  gas, 
and  thereafter  the  owners  of  tiie 
other  8ev0n  tenths  sued  him  for  i^ 
accounting.  Judge  Brannon  in  that 
case  says  that  1^  dry  law  Jones 
would  not  be  entitled  to  any  credit 
for  Hie  mon€Qr  e&pend^d  by  him  in 
doing  the  drHling,  but  because  of 
the  eqidttee  ecKlii^ng  he  was  allowed 
such  cr^it. 

How  did  these  equities  arise?  In 
the  ease  of  joint  t^nanti^,  each  is  to 
an  extent  the  agent  of  the  ether  in 
the  matter  of  caring  for  the  joint 
property,  and  a  joint  tenant  who 
commits  waste  because  of  this  re- 
lationlship  is,  to  some  extent  at  least, 
in  the  same  situation  as  an  agent 
who  acts  iti  excess  of  his  authority. 
If  one  of  the  joint  owners  is  in  pos- 
session of  the  real  estate,  he  has  the 
right  to  use  it;  but  not  to  commit . 
waste  thereon,  subject  to  an  ac- 
counting with  his  cotenant  for  the 
rents  and  Jiroflts  derivable  from ' 
such  estate.  If  he  exceeds  his  au- 
thority and  commits  waste^  there  is 
ah  equitable  relation  between  him 
and  his  cotenant  similar  to  that 
existiog  between  a  principal  and  an 
agent  who  exceeds  his  authority.  It 
is  wdl  settled  that  if  an  iigent  ex- 
ceeds his  authority  in  making  a 
contract  for  his  principal,  and  the 
principal  subsequently  accepts  the 
benefits  of,  tiie  contract,  he  must 
likewise  submit  to  its  oUi^fttions. 
There  is  a  Binular  rdatkm,  peiiiaps 
not>  howeviBr»  so  well  d^ihied,  xa  ex- 
isting in  tin  same  degree,  between 
j^inttemnrts,  where  ane«eeedB  his 
autbovify  by  cmmnittiBg  wa«te  nt)- 
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etk  the  joBrt  estate,  and  this  is  the 
nlation  because  of  which  the  equi- 
ties spoken  of  by  Judge  Brannon 
arose. 

Tlie  same  may  be  said  of  the  de- 
eiaion  in  the  other  two  cases  re- 
ferred to.  The  matters  decided  in- 
volved waste  committed  by  joint 
tenants.  In  the  McNeely  Case  Judge 
Poffenbarger,  speaking  for  this 
court,  says  that  the  court  seems  to 
have  gone  to  the  utmost  limit  of 
equity  juriediction  to  relieve  from 
the  rigors  of  the  oommoli  and  stetu- 
tory  law  in  allowing  the  expanse  in- 
cart^d  by  the  drilling  in  that  case, 
and  we  quite  agree  with  this  t!on- 
dusion.  We  are  not  willihg  to  ex- 
tiend  those  Umite,  so  as  to  include  a 
trespass  committed  by  one  who  is  a 
stranger  to  the  title.  In  the  Haught 
Case,  above  referred  to,  it  is  inti- 
mated in  the  opinion  that  the  de- 
cision would  have  been  different, 
were  it  not  for  the  fact  that  the  no- 
.  tice  given  by  tlie  joint  tenant  out  of 
.possession,  to  his  cotenantt  was 
more  of  an  invitation  to  go  on  with 
the  ^ri^ifig  than  it  was  a  prohiW- 
tion  thereof.  It  iwinot  be  doubted 
that  there  fa  a  jDdatimi  betweM  jtnut 
tenants^  from  which  equitiea  may 
arise  in.faiTvr  of  the  x)ne  or  tbe  bth- 
er>  which  does  not  exist  between 
strangers,  and  for  this  reason  equity 
may' relieve  against  the  harshness 
of  the  rule  of  law  otherwise  appli- 
'oabfaBL  . 

The. plaintiffs  claim  that  they  are 
entitled,  not  only  to  the  oil  received 
by  the  def  endanto  and  soM  by  them, 
but  also  to  the  one  eighth  thereof 
delivered  to  the  owners  of  the  land. 
They  argue  that,  while  it  is  true  the 
landowners  are  ^titled  to  receive 
one  eighth  of  the  oil  produced,  yet 
this  delivery  of  tiie  one  eighth  to  the 
landowners  by  the  defendants  did 
not  fulfil  their  contract  With  the 
landowners.  This  may  be  quite 
true ;  but  it  must  be  bprne  in  mind 
that  the  plaintiffs  are  only  under 
obligation  to  tlcSiver*  to  the  land- 
•■  oWraets  oni  eighth  4Df  the  oil  |)ro- 
xlnced  by  Hiem.  They  am  under  no 
oMigation  to  dteli^er  <me  eighth  of 


908 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


the  oil  produced  by  a  trespasser,  es- 
pecially when  such 

—recovery   by  T  •  j. 

owner  of  oil        trespasser    is    put 

iT"rei*'o**pro;:  upoii  the  land  by  the 
erty  owner  by      landowners     them- 

tre.p...er.  ^^j^^^       ^^    ^^    ^^^ 

think,  therefore,  that  the  plaintiffs' 
contention  in  this  regard  has  merit. 
Plaintiffs  also  contend  that  they 
are  entitled  to  receive,  not  only  the 
price  at  which  the  oil  was  sold,  but 
to  have  interest  thereon  as  a  part  of 
the  damages,  from  the  time  the  de- 
fendants received  the  money  until  it 
is  paid  to  them;  and  they  further 
contend  that  they  are  entitled  to  re- 
ceive the  highest  market  price  of 
the  oil  between  the  time  that  it  was 
produced  and  the  institution  of 
these  suits.  Both  of  these  conten- 
tions cannot  stand.  Their  bills  in 
these  cases  pray  that  they  be  de- 
creed the  amount  received  by  the 
defendants  for  the  oil  produced  and 
sold  from  the  premises.  This  is  in- 
consistent with  the  demand  for  the 
highest  market  price  of  such  oil  be- 
tween the  date  of  its  production  and 
the  bringing  of  the  suits.  Plaintiffs 
were,  however,  entitled  to  have  this 
money  at  the  time  the  oil  was  con- 
verted into  money.  The  oil  was 
theirs,  and  they^  elected  by  their 
suits  to  take  what  defendants  actu- 
ally received    for  it,  but  contend 


that  as  part  of  their  damages  inter-  -^ 
est  shoidd  be  added 
to  this  amount  until  !?/"?*""''*** 
the  same  is  paid.  In 
this  contention  we  think  they  are 
correct.    While  ordinarily  interest 
is  not  recoverable  as  a  part  of  un-  — 
liquidated  damages,  still,  in  ascer- 
taining the  amount  of  damages  to 
which  one  is  entitled,  where  it  ap- 
pears that  such  damages  are  deter- 
mined by  a  fixed  sum,  to  which  the 
plaintiff  was  entitled  at  a  particular 
time,  interest  may  be  added  to  it  as 
one  of  the  elements  constituting  the 
amount  to  which  the  plaintiff  is  en- 
titled at  the  time  of  the  recovery.  8 
R.  C.  L.  637.    This  was  our  holding 
in  Cresap  v.  Brown,  82  W.  Va.  467, 
96  S.  E.  66. 

In  these  cases  we  are  of  opinion 
that  the  plaintiffs  are  entitled  to  de- 
crees in  their  favor  for  the  amounts 
actually  received  by  the  defendants 
for  the  oil  sold  by  them  from  the 
premises,  with  interest  on  each  of 
these  amounts  from  the  time  the 
Slime  was  so  received  until  the  entry 
of  such  decrees,  without  any  deduc- 
tion therefrom  for  money  expended 
by  the  defendants  for  producing 
and  marketing  such  oil. 

The  decrees  appealed  from  will  be 
reversed,  and  the  cases  remanded 
for  the  entry  of  such  decree. 


ANNOTATION. 

Right  of  trespasser  to  credit  for  expenditures  in  producing,  as  against  his 

KabOity  for  value  of,  oil  or  mineral. 


I.  Innocent  trespaBs: 

a.  Generally,  908. 

b.  Proof  of  good  faith,  922» 
II.  Wilful  trespass: 

a.  Rule  in  United  States,   922. 

b.  Rule  in    England   and   Canada, 

926. 

III.  Rule  in  Alabama  and  Colorado,  927. 

IV.  Rule  in  lUinois,  980. 
V.  Rule  in  Maryland,  932. 

VI.  Rule  in  South  Dakota,  932. 

/.  Innocent  trespass, 
a.  OeneraUy. 

It  is  the  prevailing  rule  that  a  tres- 
passer who  encroaches  on  the  land  of 
another,  mining  and  removing  miner- 


als, if  the  taking  is  inadvertent  or  un- 
der a  claim  of  right  or  a  bona  fide 
belief  of  title,  is  liable  in  damages 
only  for  the  minerals  removed,  based 
on  their  value  as  they  lay  in  the  mine 
before  being  disturbed,  or,  as  is  often 
expressed,  their  value  in  situ.  And 
if  evidence  is  not  obtainable  of  the 
value  of  the  minerals  in  situ,  or  if  the 
circumstances  of  the  ease  make  it 
impracticable  to  fix  their  value  in  this 
manner,  the  same  result  is  generally 
arrived  at  by  proving  their  value  at 
the  mouth  of  the  pit,  and  deducting 
therefrom  the  expense  of  mining  and 
jtransporting  them  to  that  place. 
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United  Stotes.— Guffey  v.  Smith 
(1914)  237  U.  S.  101,  69  L.  ed.  856,  85 
Sup.  Ct.  Rep.  52e;  Aurora  Hill  Consol. 
Min.  Co.  V.  85  Min.  Co.  (1888)  12 
Sawy.  859,  34  Fed.  515;  Colorado  Cent. 
Consol.  Min.  Co.  v.  Turck  (1895)  17 
C.  C.  A.  128,  36  U.  S.  App.  208,  70  Fed. 
294;  Durant  Min.  Co.  v.  Percy  Consol. 
Min.  Co.  (1899)  35  C.  C.  A.  252,  93 
Fed.  166,  20  Mor.  Min.  Rep.  27;  United 
States  y.  Homestake  Min.  Co.  (1902) 

54  C.  C.  A.  308,  117  Fed.  481,  22  Mor. 
Min.  Rep.  365;  Resurrection  Gold  Min. 
Co.  V.  Fortune  Gold  Min.  Co.  (1904) 
64  C.  C.  A.  180,  129  Fed.  668;  Turner 
V.  Seep  (1909)  167  Fed.  646;  Central 
Coal  &  Coke  Co.  v.  Penny  (1909)  97 
C.  C.  A.  600, 173  Fed.  340;  Liberty  Bell ' 
Ck>ld  Min.  Co.  v.  Smuggler-Union  Min. 
Co.  (1913)  122  C.  C.  A.  113,  203  Fed. 
795;  United  States  v.  Midway  North- 
em  on  Co.  (1916)  232  Fed.  619;  Unit- 
ed States  V.  McCutchen  (1916)  238 
Fed.  575. 

Calif Mnua. — Maye  ▼•  Yappen  (1868) 
28  Cal.  306,  10  Mor.  Min.  Rep.  101; 
G<dler  V.  Fett  (1886)  SO  Cal.  481,  11 
Mor.  Min.  Rep.  171;  Hendricks  v. 
Spring  Valley  Min,  &  Irrig.  Co.  (1881) 
58  Cal.  190,  41  Am.  Rep.  257;  Empire 
(Sold  Min.  Co.  v.  Bonanza  Gold  Min. 
C^.  (1885)  67  Cal.  406,  7  Pac.  810; 
L5ghtner  Min.  Co.  v.  Lane  (1911)  161 
Cal.  689,  120  Pac.  777,  Ann.  Cas. 
1913C,  1093. 

IndiaiuL—^unnyside  Coal  &  Coke 
Co.  V.  Reitz  (1895)  14  Ind.  App.  478, 
39  N.  E.  541,  43  N.  E.  46;  American 
Sand  &  Gravel  Co.  v.  Spencer  (1913) 

55  Ind.  App.  523,  103  N.  E.  426;  Kahle 
V.  Crown  Oil  Co.  (1913)  180  Ind.  131, 
100  N.  E.  681;  Campbell  v.  Smith 
(1913)  180  Ind.  159.  101  N.  E.  89; 
Bryson  v.  Crown  Oil  Co.  (1916)  185 
Ind.  156,  112  N.  E.  1. 

Iowa. — Stewart  v.  Colfax  Consol. 
Coal  Co.  (1910)  147  Iowa,  548,  126  N. 
W.  449;  Chamberlain  v.  Collinson 
(1877)  45  Iowa,  429,  9  Mor.  Min,  Rep. 
36. 

Kentucky. — Sandy  River  Cannel  Coal 
Co.  V.  White  House  Cannel  Coal  Co. 
(1907)  125  Ky.  278,  101  S.  W.  819, 
102  S.  W.  320;  Burke  Hollow  Coal  Co. 
V.  Lawson  (1912)  151  Ky.  305,  151 
S.  W.  657;  Bennett  Jellico  Coal  Co.  v. 


Bast  Jellico  Coal  Co.  (1913)  152  Ky, 
838,  154  S.  W.  922. 

Massachusetts.  —  Stockbridge  Iron 
Co.  V.  Cone  Iron  Works  (18p9)  102 
Mass.  80,  6  Mor.  Min,  Rep.  317. 

Michigan. — Hartford  Iron  Min.  Co. 
V.  Cambria  Min.  Co.  (1892)  93  Mich. 
90,  32  Am.  St  Rep.  488,  53  N.  W.  4,  17 
Mor.  Min,  Rep.  515. 

Missouri.  —  Austin  v.  Huntsville 
Coal  &  Min.  Go.  (1880)  72  Mo.  585,  37 
Am.  Rep.  446.  9  Mor.  Min.  Rep.  115; 
Lyons  v.  Central  Coal  &,  Coke  Co. 
(1911)  289  Mo.  626, 144  S.  W.  503. 

Montana.  —  Fitzgerald  v.  Clark 
(1895)  17  Mont  100,  30  L.R.A.  803,  52 
Am.  St  Rep.  665,  42  Pac.  278. 
-  Nevada.  —  Waters  v.  Stevenson 
(1878)  13  Nev.  157,  29  Am.  Rep.  293, 
10  Mor.  Min.  Rep.  240. 

New  York. — Dyke  v.  National  Tran- 
sit Co.  (1897)  22  App.  Div.  360,  49 
N.  Y.  Supp.  180. 

Ohio.— Keys  v.  Pittsburg  &  W.  Coal 
Co.  (1898)  58  Ohio  St  246,  41  L.R.A. 
681,  65  Am.  St  Rep.  754,  50  N.  E.  911. 

Pennsylvania.  —  Forsyth  v.  Wells 
(1861)  41  Pa.  291,  80  Am.  Dec.  617, 

14  Mor.  Min.  Rep.  493;  Kier  v.  Peter- 
son (1861)  41  Pa.  857,  8  Mor.  Min. 
Rep.  499;  Coleman's  Appeal  (1869)  62 
Pa.  252,  14  Mor.  Min.  Rep^  221;  Ege 
v.  Kille  (1877)  84  Pa.  833,  10  Mor. 
Min.  Rep.  212;  Oak  Ridge  Coal  Co.  v. 
Rogers  (1884)  108  Pa.  147;  Duftield  v. 
Rosenzweig  (1891)  144  Pa.  520,  23 
Atl.  4;  Crawford  v.  Forest  Oil  Co. 
(1904)  208  Pa.  5,  57  Atl.  47;  Little  v. 
Greek  (1912)  233  Pa.  534,  82  Atl.  955; 
Kingston  v.  Lehigh  Valley  Coal  Co^ 

(1913)  241  Pa.  469,  49  L.R.A.(N.S.) 
567,  88  Atl.  763;  Kingston  V.  Lehigh 
Valley  Coal  Co.  (1913)  241  Pa.  481,  88 
Atl.  768;  Stark  v.  Pennsylvania  Coal 
Co.  (1913)  241  Pa.  597,  88  Atl.  770; 
Matthews  v.  Rush  (1919)  262  Pa.  524, 
105  Atl.  817. 

South  Carolina.  —  State  v.  Pacific 
Guano  Co.  (1884)  22  S.  C.  50. 

Tennessee. — Dougherty  v,  Chesnutt 
(1887)  86  Tenn.  1,  5  S.  W.  444;  Coal 
Creek  Min.  &  Mfg.  Co.  v.  Moses  (1885) 

15  Lea,  300,  54  Am.  Rep.  415,  15  Mor. 
Min.  Rep.  544;  Ross  v.  Scott  (1885)  15 
Lea,  479. 
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Texas.  —  Bender  v.  Broolis  (1913) 
103  Tex.  329,  127  S.  W.  168,  Ann.  Cua, 
1913A,  559;  Bight  of  Way  Oil  Co.  v. 
Gladys  City  Oil,  Gas  &  Mfg.  Co, 
(1913)  106  Tex.  94,  51  L.R.A.(N.S.) 
268,  157  S.  W.  737;  Gladys  City  Oil, 
Gas  ft  Mfg.  Co.  V.  Right  of  Way  Oil  Co. 
(1911)  —  Tex.  Civ.  App.  — ,  137  S.  W. 
171. 

England— Brown  v.  Dibbs  (1877) 
37  L.  T.  N.  S.  171,  25  Week.  Bep.  776; 
Joicey  v,  Dickinson  (1881)  45  L.  T. 
N.  S.  643;  Livingstone  v.  Bawyarde 
Coal  Co.  (1880)  L.  B.  5  App.  Cas.  25, 
42  L.  T.  N.  S.  334,  28  Week.  Bep.  857, 

10  Mor.  Min.  Rep.  291 ;  Trotter  v.  Mac- 
lean (1879)  L.  B.  13  Ch.  Div.  574,  42 
L.  T.  N.  JS.  118,  38  WeedL  Rep.  244,  10 
Uwr.  Min.  Bep.  268;  Wood  v.  More- 
wood  (1878)  8  Q.  B«  440*  114  Eng.  Be- 
print,  575,  10  Mor.  Min.  Rep.  77;  Ash- 
ton  V.  Stock  (1877)  L.  R.  6  Qh.  Div. 
719,  25  Week.  Rep.  862;  Elias  v.  Grif- 
fith  (1878)  L.  R.  8  Ch.  Div.  521,  3iJ  U 
T.  K  3.  871,  26  Wedc.  Rep.  369 ;  Atty. 
(Sen.  V.  tomline  (1877)  46  L.  J.  Ch. 
N.  S.  654,  L.  R.  5  Ch.  Div.  750,  36  U  T. 
N.  S.  684,  25  Week.  Rep.  802;  Re  Unit- 
ed Merthyr  Collieriee  Co.  (1872)  L.  R. 
15  Eq;  46,  21  ^Week.  Rep.  117,  10  Mor. 
Min.  Rep.  159;  ^egon  v.  Vivian  (1871) 
L.  R.  6  Ch.  742,  40  L.  J.  Ch.  N.  3-  389, 
17  Bn^.  RuL  Gas.  848,  8  Mor.  Min.  R^. 
628;  Hilton  v.  Wooda  (1867)  h.  R.  4 
]@q.  432,  86  L.  J.  Oh.  N«  S:  941, 16  L.  T. 
N.  8.  786^  IP  Week.  Rep.  1106,  10  Mw. 
Mill.  Rep.  110.  Compare  Wild  v.  Holt 
(1842)  9  Mees.  &  W.  672, 152  Eng.  Re- 
print, 284,  1  Dowl.  N.  S.  876,  11  L.  J. 
Exch.  N.  S.  285. 12  Mor.  Min.  Rep.  182; 
Morgan  v.  Powell  (1842)  3  Q.  B.  281, 
114  Eng.  Beprint,  514,  2  Gale  &  D.  721, 

11  L.  J.  Q.  B.  N.  S.  268,  6  Jur.  1109, 
10  Mor.  Min.  Rep.  79;  Powell  v.  Aiken 
(1858)  4  Kay  &  J.  348,  70  Eng.  Be- 
print, 144;  and  Martin  v.  Porter 
(1889)  6  Mees.  &  W.  351,  151  Eng.  Be* 
print,  149,  2  Horn  &  H.  70,  17  Eng. 
Bttl.  Cafl.  841, 10  Mor.  Min.  Rep.  75. 

Canada.— Lamb  v.  Kiacaid  (1907) 
88  Can.  S*  C.  516,  8  Ann.  Cas.  36; 
Kirkpatrick  v.  McNamee  (1905)  26 
Can.  L.  T.  Occ.  N.  125,  36  Can.  S.  C. 
152;  Fleming  v.  McNeill  (1903)  7 
Terr.  L.  B.  192. 


Q«e. 

If  a  tre^pasaer  t^ei  ap4  converts 
ore  from  the  property  of  imptber 
through  inadvertence  or  .i^iistoke,  or 
in  the  honest  belief  thftt  h,e  U  acting 
within  his  legal  rights,  the  nwasare  of 
damages  is  the  value  of  the  or^  ^a  it 
was  in  the  ground  before  it  waf  dis- 
turbed by  the  trespasser;  that  ia,  the 
amount  recovered  and  reali^d  by  de- 
fendant in  its  milU  less  the  actual  cost 
of  mining,  transporting,  and  treating 
the  ore.  Liberty  Bell  Gold  Min.  Co.  v. 
Smuggler-Union  Min.  Co.  (1913)  122 
C.  C.  A.  118*  203  Fed,  795.  See  to  the 
aame  effect,  United  States  v.  Home- 
stake  Min.  Co.  (1902)  54  C.  C.  A.  803, 
117  Fed.  481,  22  Mor.  Min.  Rep.  365, 
(dictum). 

The  measure  of  daniagep  for  wrong- 
fully taking  ore  from  the  land  of  an- 
other thrpugh  inadvertence  or  mis- 
take, or  in  the  honest  belief  that  one 
is  acting  within  his  legal  rights,  is 
the  value  of  the  ore  in  the  mine. 
Besurrection  Gold  Min.  Co.  v.  Fprtune 
(Jold  Min.  Co.  (1904)  64  C.  C.  A.  180, 
129  Fed,  668. 

In  Hendricks  v.  Sjpring  Valley  Min. 
&  Irrig.  Co.  (1881)  68  CaL  190,  41  Am. 
Bep.  257,  it  appeared  that  1;he  plaintiff 
and  the  defendant  were  ti^e  owners  of 
adjoining  mining  daim^.  The  defend- 
ant, in  working  its  own  claim  by  hy- 
draulic process,  washed  away  gravel 
so  that  large  portions  of  the  surface 
of  the  plaintifTs  claim  caved  and  fell 
upon  the  adjoining  ground  of  defend- 
ant and  were  washed  away,  and  the 
gold  was  extracted  by  the  defendant. 
The  plaintiff  thereupon  brought  ac- 
tion to  recover  damages  for  the  tres- 
pass. It  was  held  that  the  defendant 
would  have  been  liable  for  the  amount 
of  gold  taken  from  the  gravel  that 
fell  from  the  plaintiff^s  claim,  but  for 
the  fact  that  its  value  was  less  than 
the  necessary  cost  of  extracting  it. 

In  Maye  v.  Tappen  (1863)  23  Cal. 
306, 10  Mor.  Min.  Bep.  101,  it  appeared 
that  the  plaintiffs  and  the  defendants 
were  owners  of  adjoining  mining 
claims,  and  that  the  defendants  unin- 
tentionally mined  over  the  dividing 
line,  extracting  gold  and  gold-bearing 
eaHh  from  the  plaintiffs'  clainL    Ac- 
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tiOB  was  brongbt  by  the  platntiffB  to 
recover  tke  rmium  ef  the  sold  coBvert- 
ed.  Tfaeue  was  no  dispute  as  to  tiie 
trespass^  but  the  plaintiffs  contended 
that  the  trial  eoart  shoiild  net  have 
allowed  evidenoe  aho^ng  that  def end*? 
ants  were  ignorant  of  the  location,  of 
the  bonndavjr  line.  The  ap^pellate 
court  held  that  the  admiaiion  of  this 
testimony  was  eR«er»  as  the  right  of 
plaintiffs  te  recover  the  damages  they 
had  actually  sustained  was  not  affeot-* 
ed  by  the  f  acti  that  the  tvespass  was 
not  wllfal,  and,  as  the  plaintiffs  had 
the  means  of  ascertaining  their  hoand- 
ary  line,  they  were  guilty  of  negii^ 
genoe  in  not  leaxiung  it^r  exact  looa«^ 
f&on.  After  nsviesving  aiilherittes^  the 
court  then  said:  ''The  peeper  rule  Ukd 
damageSr  in  a  oase  like  the  present,  is 
the  value  of  the  gold-bearing  earth  at 
the  time  %  was  separated  from  the 
sunoundang  soil  and  became  a  ehatr 
tel.  This  seems  to  be  a  just  and  prep*, 
er  rule,  and  one  established  by  the 
decisioiis  upon  this  qnestion.  In  e^ 
timating  these.  daiMgBS,  the  expense 
of  extracting  the  gold. and  separating 
it  f romr  the  earth,  after  it  is  first  re-» 
moved  from  its  original  location;  is  to 
be  deducted  frmn  th^  valne  of  the 
gold  taken  out  of  tile  mining  ground 
of  the  plaintiffs.''  It  will  be  observed 
that  the  cenrt  laid  down  ;two  sippaxH 
ently  conflaeting  rules  iois  ti|e  measure 
of  damages* 

In  Goller  v.  Vm  (2866>  38  Gal.  488* 
11  lion  Min.  Itep.  171,  Maya  v.  Yapr 
l>en  (GaL>  sttpra»  was  fellewed  in 
holdiiv  ttiat  it  was  emr  to  eselude 
evidence,  ef  'HIieF  eapenae  of-  digging 
the  gold-bearing  earth/' 

In  Lamb  r^  Kiacidd  <1M8)  38  Can* 
S.  C.  516^  8  Ann.  Cas.  86t  au;  action  to 
recover  damages  for  the  Invasian  of 
the  plaintiffs'  placer  mining  ^otaim  by 
the  defendants,  and  tiie  value  of  a 
quantity  of  gold  which  tiie  defendants 
had  removed  therefnKa  and  converted 
to  their  own  use^  Duff,  J.,  speaking  for 
the  court,  said:  ^  has  for  some 
years  been  the  settled  laiir  upplicahle 
to  cases  o£  coal^miniiig  trespass, 
where  the  trespass  is-  not  wilful,  that 
in  e^m»tingt--^whien  that  forms  an 
element  in  the  dama^ps  to  ^i^ich  the 


plaintiff  is  entitled--the  value  of  the 
Qoal  stetrac ted,  the  ooal  is  to  be  treat- 
ed as  in  situ,  andfroim  its  value  at  the 
muth  of  the  pit  is  to  be  deducted  the 
cost' of  serering  it  from  its  natural  bed 
^d  of  bringing  it  to  bank." 

In  Kirkpatriek  v.  McNamee  (190&) 
Z&  Can.  L.  T.  OcfC.  N.  125,  36  Can*  S.  C. 
152,  the  plaintiff  sned  to  recpyeic  cUtm* 
ages  sustain^  through  trespass  com* 
nutted  \>SF  the  defendants  on  a  placer 
mining  claim,  the  trespasses  consist- 
irUg  of  the  removal  of  pay  dirt  and 
gold-bearing  gravel  from  a  portion  of 
the  cUira,  and  the  washing  up  by  the 
defendants  and  converting  to  their 
Qwn  use  of  the  gold  therein.  It  was 
held  that,  as  the  evidence  showed  that 
the  defendants'  intentions  were  hon- 
est, and  did  not  disclose  wilful  care- 
lessness, the  mild  rule  for  the  meas- 
ure of  damages  should  apply,  and  the 
defendants  should  be  allowed  the  foil 
cost  of  getting  out  the  goM  as  well  as 
the  co^t  of  washing  after  the  earth 
was  dug  out. 

Where  One  has  innocently  and  unin- 
tentionally committed  a  trespass;  by 
Working  over  his  own  line  into  his 
neighbor's  adjacent  mine,  the  measure 
of  damages  is,  besides  any  actual  in^ 
jury  to  the  land,  the  value  of  the  ore 
in  place,  ^tf^  at  the  farthest,  when  first 
severed.  -Geleman's  Appeal  (1B69) 
62  Pa.  252,  14  Mor.  Min.  Rep.  2^. 

In  Durant  Hin.  Cot  v,  Percy  ConsoL 
Mtn.  Co.  (1399)  86  C.  C.  A.  252,  93 
Ped.  If6,  20  Mor.  Min.  Rep.  27,  it  ap« 
pear^d  that  the  plaintiff  and  the  de- 
fendaist  wem  adjoining  mine  ooKer- 
store,  and  that  the-  defendant  extended 
its  workings^  into  tlie  mine  oi  i^^intlff, 
and  extracted  ores  ttmretrcm.  San- 
born, J.^  speaking  for  the  circuit  court 
of  appeals,  said:  ''One,  who  uninten* 
tionally,  and  in  the  honest  b^ief  that 
he  is  lawfully  exercising  a  right  which 
he  haa^  entmv  upon  the  property  of 
another  and  reauMres  his  ore,  his  tim- 
betv  or  any  other  valuable  appurte- 
nant to  his  real  esikate»  is  liable  in 
damages  for  the  value  of  the  ors>  timr 
her,  or  other  thing  in  its  original 
place»  and  for  no-  more."  He  then 
ruled  that  the  deftondaat  eould  limit 
the  cacoMiy  of  the  owner  by  deduct- 
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ing  from  the  value  of  the  ore  at  the 
mouth  of  the  shaft  the  cost  of  mining 
and  transporting  it  to  that  point. 

Aurora  Hill  Consol.  Min.  Co.  v.  85 
Min.  Co.  (1888)  12  Sawy.  359,  34  Fed* 
515,  was  an  action  of  ejectment, 
brought  to  recover  possession  of  a 
mining  claim,  together  with  damages 
for  ore  alleged  to  have  been  removed 
therefrom  and  converted  by  defend- 
ants to  their  own  use.  It  appeared 
that  the  grantors  of  defendants,  to- 
gether with  some  of  the  defendants  in 
person,  relocated  this  mine,  recording 
their  notice  of  relocation,  and  entered 
thereon,  extracting  and  removing  sev- 
eral tons  of  ore.  They  attempted  to 
justify  the  relocation  by  reason  of 
the  fact  that  the  plaintiff  had  failed 
to  do  the  annual  work  thereon,  as  re- 
quired by  statute.  The  court  held 
that,  after  the  entry  and  payment  of 
the  purchase  money  for  the  mine,  the 
plaintiff  was  not  required  to  expend 
any  further  sum  of  money  thereon, 
pending  the  final  decision  on  his  ap- 
plication and  the  issue  of  a  patent; 
and  the  defendant  was,  therefore,  a 
trespasser.  In  fixing  the  measure  of 
damages,  the  court  said:  "There  is 
evidence  in  the  case  which  might 
bring  the  meaeure  of  damageji  within 
the  severer  rule  laid  down  in  Wooden- 
Ware  Co.  V.  United  States  (1882)  106 
C  S.  432,  27  L.  ed.  230, 1  Sup.  Ct  Rep. 
398.  It  is  in  evidence,  undisputed, 
that  plaintiff,  by  its  well-known  agent, 
remonstrated  with  defendants  and  de- 
nied their  right  to  locate  the  mine  or 
work  upon  the  same,  or  remove  ore 
therefrom,  and  constantly  asserted 
plaintiff's  rights.  And  finally,  plain* 
tiff  was  compelled  to  bring  this  action 
to  dispossess  defendants.  I  have, 
however,  adopted  the  measure  above 
indicated,  allowing  the  defendants  the 
cost  of  extraction  and  reduction,  non 
constat,  however,  but  that  plaintiff 
could  have  extracted  and  reduced  this 
ore  at  less  expense  than  it  was  done 
by  defendants." 

In  Colorado  Cent.  Consol.  Min.  Co. 
V.  Turck  (1895)  17  C.  C.  A.  128,  86 
U.  S.  App.  208,  70  Fed.  294,  it  ap- 
peared that  plaintiff  and   defendant 


were  owners  of  adjoining  mining 
claims,  and  that  a  vein  having  its  apex 
within  the  side  lines  of  plaintiff's 
claim,  in  its  descent  into  the  earth, 
passed  outside  of  the  side  lines  of  his 
claim.  The  defendant,  finding  the 
vein  within  its  own  side  lines,  took 
possession  of  it  as  its  own  property, 
extracting  ore  therefrom,  and  convert^ 
ing  it  to  its  own  use.  The  plaintiff 
thereupon  broufi^t  an  action  in  eject- 
ment and  recovered  judinnent,  and 
thereafter  brought  the  present  suit  to 
recover  damages  for  the  ¥nrongful 
conversion  of  the  ore.  The  jury  hav- 
ing found  that  the  defendant  was  not 
a  wilful  trespasser,  the  court  held  the 
measure  of  damages  to  be  the  value  of 
the  ore  taken,  less  the  cost  and  ex- 
pense of  breaking  it  and  bringing  it 
to  the  mouth  of  the  mine. 

If  a  trespasser  invades  the  mine  of 
another,  extracting  mineral  therefrom, 
and  such  invasion  is  the  result  of  hon- 
est mistake  and  inadvertence,  the 
measure  of  damages  is  the  value  of 
the  mineral  extracted,  less  the  cost  of 
mining  and  milling.  Lrghtner  Min. 
Co.  V.  Lane  (1911)  161  Cal.  689,  120 
Pac.  777,  Ann.  Cas.  1918C,  1098. 

In  Empire  Gold  Min.  Co.  v.  Bonansa 
Gold  Min.  Co.  (1885)  67  Cal.  406,  7 
Pac.  810,  it  appeared  that  the  plaintiff 
and  defendant  were  owners  of  adjoin- 
ing mining  olaims,  and  that  defend- 
ant had  worked  beyond  its  line  and 
upon  the  claim  of  plaintiff.  The  court, 
while  not  questioning  the  doctrine  of 
damages  in  the  case  of  unintentional 
trespass  as  enunciated  in  the  earlier 
eases  held  that  the  rule  could  not  be 
extended  so  as  to  entitle  a  defendant 
who  had  committed  a  trespass  to  jus- 
tify his  act  and  obtain  a  verdict  by 
showing  the  value  of  the  property 
taken  to  be  less  than  the  expense  of  its 
severance  from  the  realty  since  for 
every  trespass  upon  real  property  the 
law  presumes  nominal  damages.  This 
rule,  it  will  be  observed,  is  apparently 
in  conflict  with  the  rule  in  Hendricks 
V.  Spring  Valley  Min.  &  Irrig.  Co. 
(1881)  58  CaL  190,  41  Am.  Rep.  257, 
infra,  and,  although  the  latter  case 
was  not  mentioned  in  the  opinion  in 
this  case,  the  hdding  in  the  Hendricks 


ANNO.— MINE— TRESPASSEE— CREDIT  FOR  EXPENDITURES.    913 


Case,  in  so  far  aa  it  conflicts  with  the 
doctrine  herein  enunciated,  must  be 
assumed  to  be  overruled. 

In  Chamberlain  v.  Coilinson  (1877) 
45  Iowa,  429,  9  Mor.  Min.  Rep.  86,  the 
question  arose  as  to  the  measure  of 
damages  for  trespass  to  a  mining 
claim.  It  was  held  that,  as  the  tres« 
passer  was  not  guilty  of  a  wilful 
wrong  or  gross  neglect,  the  measure 
of  damages  should  be  the  value  of  the 
mineral  unmined,  or  the  value  of  it 
mined,  less  the  reasonable  cost  of 
mining  it. 

In  Fitzgerald  v.  Clark  (1895)  17 
Mont  100,  80  L.R.A.  803,  52  Am.  St 
Rep.  665,  42  Pac.  273,^  action  was 
brought  to  recover  the  value  of  ore 
taken  by  defendants  from  a  portion 
of  a  vein  lying  within  defendants' 
claim,  but  having  its  apex  within 
plaintiff's  claim.  An  instruction  that 
the  measure  of  damages  was  the  mar- 
ket value  of  the  ores  on  the  dump, 
after  deducting  the  cost  of  mining  find 
hoisting,  including  the  cost  of  smelts 
ing  and  reducing  the  ore,  was  held  to 
be  correct. 

Waters  v.  Stevenson  (1878)  18  Nev. 
157,  29  Am.  Rep.  293,  10  Mor.  Min. 
Rep.  240,  was  an  action  brought 
against  defendant  for  extracting  and 
removing  a  quantity  of  ore  from  plain- 
tiff's mine.  The  verdict  of  the  jury  es- 
taUished  the  fact  that  the  trespass 
was  committed  unintentionally,  and 
was  the  result  of  inadvertence  and 
mistake,  the  defendant  believing  that 
he  was  mining  within  the  boundaries 
of  his  own  adjoining  mine.  The  lower 
court  held  the  measure  of  damages  to 
be  the  gross  yield  of  the  ore,  less  the 
necessary  expense  of  assorting,^  trans^* 
porting,  hoisting,  handling,  and  mill^ 
ing,  and  all  other  necessary  expense 
after  the  ore  was  picked  down-  in  the 
mine.  It  was  held,  on  appeal,  that  the 
necessary  cost  of  mining  the  ores 
should  also  be  deducted. 

Ege  V.  Kille  (1877)  84  Pa.  888,  10 
Mor.  Min.  Rep.  212,  was  an  action  for 
mesne  profits  arising  from  ore  lands, 
it  appearing  that  defendants  were 
bona  fide  purchasers  for  value  under 
color  of  title.  It  was  held  that  the 
defendants,  having  acted  in  good  faith 
in  the  woiidng  of  the  mines  and  re- 
7  A.L.R.^— 58. 


moval  of  the  ore,  were  liable  only  for 
the  valjue  of  t^e  ore  ift  place,  such 
value  to  be  ascertained  by  deducting 
from  the  market  value  of  the  ore  when 
delivered  in  the  market  the  cost  of 
mining,  cleansing,  and  delivery. 
.  Stockbridge  Iron  Co.  v.  Cone  Iron 
WoHcs  (1869)  102  Mass.  80,  6  Mor. 
Min.  Rep..  817,  was  a  proceeding  in 
equity  for  an  injunction  to  restrain 
defendants  from  removing  ore  from 
the  land  of  plaintiff,  and  for  damages 
for  the  trespass  committed  in  mining 
and  i^enMving  the  ore.  It  was  held 
that  the  measure  of  damages  was  the 
value  of  the  ore  as  it  lay  in  the  bed, 
and  not  as  it  was  after  defendants 
had  increased  its  value  by  removing 
it 

In  Hartford  Iron  Min.  Co.  v.  Cam^ 
bria  Min.  Co.  (1892)  93  Mich.  90,  32 
Am.  St.  Rep.  488,  58  N.  W.  4,  17  Mor. 
Min.  Rep.  51^,  an  action  of  trover  was 
brought  to  recover  the  value  of  iron 
ore  wrongfully  mined  by  defendant 
from  the  land  of  which  the  plaintiff 
was  lessee  under  a  mining  lease.  The 
plaintiff  was  aliowed  to  recover  the 
value  of  the  ore  mined,  less  the  actual 
cost  of  producing  it,  and  less  the  roy*- 
ahy  which  was  paid  by  defendant  to 
the  owner.  On  appeal,  the  rule  of  dam- 
ages adofited  was  held  to  be  sufficient* 
ly  favorable  to  the  defendant. 

Cdal. 

Stewart  v.  Colfax  Consol.  Coal  Co. 
(1910)  147  Iowa,  548,  126  N.  W.  449; 
was  an  action  to  recover  damages 
occasioned  to  plaintiff  by  the  wrong- 
ful act  of  defendant  in  mining  and 
appropriating  from  plaintiff's  land  the 
coal  under  i  of  an  acre,  which  had 
been  reserved  in  a  deed  from  plaintiff 
to  defendant's  grantor,  of  the  coal  ly- 
ing under  the  tract  of  land  therein 
described.  No  evidence  having  been 
adduced  showing  wilfulness  or  negli- 
gence, the  measure  of  damages  was 
held  to  be  the  value  of  the  coal  for 
mining  purposes  immediately  before 
the  taking  and  removal  took  place. 

In  Bennett  Jellico  Coal  Co.  v.  East 
Jellico  C<>al  Co.  (1918)  152  Ky.  888, 
154  S.  W.  922,  wherein  it  appeared 
that  the  defendant  mined  coal  on  the 
land  of  plaintiff,  owing  to  a  confusion 
in  the  boundary  lines,  it  was  held  that 


914 


AMERICAN  LAW  REPORTS,  ANNOTATED* 


ri  A.LuR. 


the  measure  of  damages  was  the 
usual  and  cuatoooary  royalty  paid  m 
that  locality  for  mining  coal  of  the 
same  quality,  and  in  veina  of  the  same 
appro2amate  thickness. 

In  Burke  Hollow  Coal  Co.  v.  Law* 
aon  (1912)  151  Ky.  S05»  151  3.  W.  667, 
it  appeared  that  the  defendant  coal 
company  had  inadvertently  mined 
over  the  boundary  line  which  sepa- 
rated its  land  from  the  land  of  plain- 
tiff, removing  a  quantity  ef  coal  from 
plaintiff's  land.  It  was  held  that  the 
defendant  was  entitled  to  recover  only 
the  value  of  the  coal  as  it  lay  in  the 
mine,  or  the  usual  reasonable  royalty 
paid  for  the  right  of  mining. 

In  Sandy  River  Cannel  Coal  Co.  v. 
Whitehouse  Cannel  Coal  Co.  (1907) 
125  Ky.  278,  101  S.  W.  319,  102  S.  W. 
320,  it  appeared  that  the  plaintiff  and 
defendant  owned  adjoining  coal  lands, 
and  a  dispute  arose  between  them  as 
to  the  location  of  the  dividing  line. 
The  plaintiff,  claiming  that  defendant 
was  esctracting  coal  from  its  land, 
brought  suit  for  an  injunction  and  to 
establish  the  boundary  line.  Pending 
the  determination  of  this  suit,  defend- 
ant,^ being  about  to  abandon  its  mine, 
entered  into  an  agreement  with  plain- 
tiff whereby  the  defendant  was  al- 
lowed to  remove  coal  from  under 
plaintifTs  land,  giving  a  bond  to  ac- 
count for  all  coal  mined  and  removed 
beyond  the  boundary  line,  as  claimed 
by  the  plaintiff,  in  case  the  court 
should  determine  the  issue  of  the 
boundary  line  in  favor  of  plaintiff. 
The  defendant  mined  and  removed  coal 
under  these  coiiditions,  and  subse- 
quently the  boundary  line  was  deter^ 
mined  in  accordance  with  plaintiff's 
contention.  It  was  held  that  the  tres^ 
pass  committed  by  defendant  was  un- 
der a  bona  fide  claim  of  right,  and  the 
plaintiff  could  recover  only  the  value 
of  the  coal  as  it  lay  in  the  mine  before 
it  was  disturbed,  or  a  reasonable  roy- 
alty on  the  amount  of  eoal  removed. 

In  Lyons  v.  Central  Coal  &  Coke  Co. 
(1911)  239  Mo.  626, 144.S.  W.  508,  suit 
was  brought  against  the  defendant^ 
who  trespassed  on  the  land  of  plaintiff, 
removing  coal  therefrom  and  convert- 
ing it  to  its  own  use.  It  appeared  that 
the    trespass    was    infMlvertent    and 


innooent  of  intentjonai  wmos.  The 
QQurt  held  that  the  inroper  meaaore  of 
damages  was  the  valu*  of  the  coal  as 
it  lay  in  its  bed,  whieh,  if  both  the 
plaintiff  and  the  defendant  were  en- 
gag^  in  miniag  eperatituis,  should  be 
aacertadned  by  dedoctinir  from  the 
value  of  tiie  ooal  in  the  market  the 
ooat  of  putting  it  theire;  taot  if  the 
plaintiff  was  not  engaged  in  nuning 
operatimis,  and  had  no  faeilitiea  for 
mining  the  ceai,  tte  value  of  the  eoal 
should  be  determined  on  the  basia  of 
the  usual  royalty  paid  to  a  landowner. 

Austin  V.  Huntaville  Goal  ft  Min»  Co. 
(1880)  72  Blow  63ft,  a7  Am.  Rep.  446, 
was  an  action  of  tvespasa  to  recorer 
damages  for  mininar  and  takin^r  coal 
from  under  plaintiff's  land.  It  was 
held  that  where  there  ia  no  element 
of  wilfulness  or  wrong,  or  such  gross 
negligence  or  disregard  of  others' 
rights  as  leads  necessarily  to  the  in- 
ference of  wilfulness  or  wrang,  tiie 
true  measure  of  damages  for  the  coal 
taken  is  its  value  at  the  month  of  the 
shaft,  leas  the  coat  o£  mining  it  and 
delivering  it  to  that  point. 

In  Keys  v.  Pittaburg  ft  W.  Coal  Co. 
(1898)  58  Ohio.  St.  246^  41  L.R.A.  681, 
65  Am.  St  Rep.  754,  50  N.  E.  911,  it 
was  held  that  where  a  purchaser  act- 
ing in  good  faith  under  a  belief  that 
the  title  to  proper^  in  which  he  ia 
mining  coal  will  be  perfected  by  pvo- 
ceedings  instituted  in  the  probate 
court  for  that  purpose,  car  by  the  in- 
fant grantors  wii«i  they  anrive  At  age, 
continues  to  mine  coal  aad  convearts  it 
to  his  own  uae,  the  mMUure  of  dam- 
agea  ia  an  action  broughit  agafaiat  him 
is  the  vmlne  of  the  ceal  in  place  at  the 
tine  it  waa  mined.  It  wma  ftirtfaer 
held  that  there  was  no  substantial  dif- 
ference' between  the  rule  fixing  the 
measure  of  damages  at  the  value  of 
the  coal  in  place,  and  the  rule  tliat 
the  value  of  the  coal  when  sen^ered, 
less  the  cost  of  severance,  wov^ld  be 
the  measure  of  damages 

In  Mattiiews  v.  Rush  (1919)  262  Pa. 
B24,  105  Atl.  817,  it  i4»pea»d'1iiat  the 
plaintiffs  were  tiie  owners  of  a  tract 
of  land  adjoining  another  tnact  from 
which  defendants  were  mining  coal; 
that  in  the  coMrae  of  their  operationa 
the  detendants  removed,  and  eosvezt* 
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ed  to  their  own  use*  coal  from  uiid«r 
plaintiffs'  land*  Actios  was  bnMU^ 
under  a  statute  giving  the  right  ta 
treble  damasres  where  the  taking  was 
with  knowledge  of  the  rights  of  the 
owner.  The  court  took  ojcoasion  to  lay 
down  the  rule  f  cur  the  measure  o{  dann 
agea  whera  the  trespass  was  not  tor- 
tious, attd  held,  in  such  caaea^  the 
meaaure  of  damages  ordinarily  to.  he 
the  value  of  the  coal  in  places  and  not 
ita  value  at  the  tipple  leas  the  expense 
of  mining  aad  conveying  it  ther^ 

In  Kingston  v«  Lehigh  Valley  Cioal 
Co.  (1913)  241  Pa.  469^  49  UEtJL 
(N.S.>  657,  88  Atl.  763,  the  owner  o£ 
coal  lands  leased  the  surface  of  the 
lands  to  a  tenant  for  years,  whose  a»- 
signee  mined  and  removed  coal  there- 
from. The  reversioner  thereupon, 
hrought  an  injunction  proceeding,  re- 
straining the  commission  of  further 
waate»  and  an  action  for  trespass 
againsit  tiie  assignee  of  the  tenant  for 
the  value  of  the  coal  mined,  it  waa 
held  that  the  measure  of  damages 
should  be  the  value  of  the  coal  in 
place,  if  there  was  evidence  of  suck 
value,  and  if  there  was  no  evidence  of 
the  actual  value  of  the  coal  in  place 
the  damages  should  be  determined  by 
finding  the  value  ai  the  mouth  of  the 
lat,  and  deducting  from  this  estimate 
wheit  it  would  oest  to  mine  and  trans^ 
port  it  th^re.  As  to  the  proper  methed 
of  determindng  the  value  of  the  coal 
in  place,  the  court  said :  ^Ordinarily, 
the  value  of  coal  in  place  is  under* 
stood  to  mean  its  value  in  a  state  o£ 
nature;  in  other  wiU'ds,  its  acreage 
value  in  the  solid  body.  As  to  virs^n, 
undeveloped  coal,  this  is  a  primary 
rule  for  ascertaining  the  value  of  coal 
in  place.  This  primary  mle  should 
likewise  prevail  eaccept  in  tibese  cases 
in  which,  fay  reason  of  the  location  ot 
the  coal,  its  psroxiraity  to  mining  oper^ 
ations,  ox  its  aecessibility  to  trans- 
portation facilities^  it  has  a  present 
market  tialue  on  the  royalty  basis.  If* 
tiie  injured  party  ewna.atract  of  coal 
land  which  has  a  preaentrmarket  value 
ior  oi^eratmi  as  a  going  mine,  and  it 
has  a  merhet  value  fbr  openiting  pur* 
poses  at  a  price  per  ton, — ^that  is,  what 
is  known  as  a  royalty, — ^he  should  not 
ibe  deprived  ef  the  adiitantage  which 


the  situation  of  his  property  gives 
him,  and  in  such  a  case  it  is  proper  to 
allow  a  recovery  on  the  basis  of  royal* 
ty  value."  See  to  the  same  effect, 
Kingston  v.  Lehigh  Valley  Coal  Co. 
(1913)  241  Pa.  481,  88  Atl.  7«8. 

Stark  V.  Pennsylvania  Coal  Co. 
(1913)  241  Pa.  597,  88  Atl.  770,  was 
an  action  of  trespass  to  recover  dam- 
ages from  the  defendant  for  the  min- 
ing of  ooal  on  a  small  tract  of  land  to 
which  the  plaintiffs  claimed  title.  It 
appeared  that  the  defendant  had  acted 
under  an  honest  mistake  as  to  its 
ris^vts,  being  ignorant  of  the  exact  lo- 
eation  of  the  boandaiy  line  separating 
its  tract  from  the  tract  of  plaintiffs. 
In  discussing  the  question  of  the  meas* 
ure  of  damages  it  was  said.:  ''Both 
parties  agoreed  here  that  the  proper 
measure!  of  damages  ia  the  fair  value 
of  the  coal  in  place  at  the  time  ef  tak- 
ing.  If,  as  is  admitted,  the  defendant 
acted  fairly  and  honestly  and  in  the 
full  belief  that  it  had  a  right  to  the 
odal,  then  the  damages  are  to  be  fairly 
measured  by  givlBg  to  tiie  plaintifls 
the  fair  purchase  price  ei  the  coal. 
The  best  evidence  of*  this  value  is  the 
amonnti  of  royalty  which  such  coal 
would  conunand^  for  that  is  presump- 
tively all  that  the  .owners  of  the  coal 
could  have  obtained  fer  it^  had  the 
ceal  been  ^seld.'* 

In  Little  v;  Greek  <i912)  283  Pa. 
S84^  82  Atl.  955,  an  action  for  damages 
against  a.  person  who  wrongfully  re« 
moired  coal  from  lands  excepted  in  a 
lease,  of  coal  lands^  the  measure  of 
damages  was  hc^d  to  be  the  value  of 
the  coal: in  place:  Two  methods  of  as- 
certaining this  value  were  recognized 
hy  the  court,  which  held  tiiat  it  was. 
proper  to  a<fanii  evidence  of  the  Talue 
of  the  co|il  at  the  moutlt  of  .the  pit, 
jBrom  which  should  be  deducted  the 
coat  of  mining  and  tBanaporting  it  to 
tiiat  point,  and^  also  evidence  of  the 
Boyalfy  value  of  the  coal  in  place. 

In  Oak  Ridge  Coal  Co.  v.  Rogers^ 
(1884)  108  Pa.  149,  tiie  following  in- 
struction to  the  i«ry  was  approved  on 
appeaL  ''The  measure  of  damages  is 
the  fair  value  of  the  coal  at  the  place 
there.  If  there  is  a  market  price  in 
place»  in  ttie  pit  or  mine,  that  would 
be  tile  value  you  would  pet  upon  it. 
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and  if  there  is  evidence  from  which 
you  can  find  what  it  was  worth  before 
it  was  touched,  it  is  your  duty  to  do 
so.  If  there  is  no  evidence  to  fix  the 
value  in  place,  what  it  would  be  worth 
at  the  pit  mouth,  then  you  may  find 
what  it  was  worth  at  a  distant  market, 
deducting  what  it  was  worth  to  take 
it  there,  even  if  you  had  to  go  to  Eu* 
rope  to  sell  it." 

Forsyth  v.  Wells  (1861)  41  Pa.  291, 
80  Am.  Dec.  617,  14  Mor.  Min.  Rep. 
493,  was  an  action  of  trover  for  coal 
mined  by  the  defenduit  on  land  of  the 
plaintiff,  and  converted  to  his  own 
use.  The  parties  were  owners  of  ad- 
joining tracts  of  coal  lands,  and  the 
defendant  had  opened  a  mine  upon  his 
own  land,  near  the  line,  and  worked  it 
for  years.  The  dividing  line  was  not 
exactly  known,  and  the  plaintiff 
claimed  that  the  defendant  had  dug 
coal  over  the  line  and  out  of  her  land, 
which  was  denied.  The  plaintiff 
claimed  that  the  measure  of  damage 
was  the  value  of  the  coal  when  dug  in 
the  bank,  or  what  was  called  ''knocked 
down,"  while  the  defendant  contended 
that  the  measure  of  damages  would  be 
the  value  of  the  coal  in  the  ground 
before  he  had  expended  any  labor  in 
preparing  it  for  market,  in  support  of 
which  he  offered  evidence  which  was 
rejected;  and  the  jury  was  charged 
that  the  value  of  the  coal  when 
''knocked  down"  in  the  bank  was  the 
proper  measure  of  damages.  It  was 
held  that,  while  trespass  is  the  more 
obvious  and  proper  remedy  in  cases 
of  this  character,  the  plaintiff,  how- 
ever, could  waive  the'  taking  and  sue 
in  trover.  The  court  said:  "Where 
there  is  no  wrongful  purpose  or 
wrongful  negligence  in  the  defendant, 
compensation  for  the  real  injury  done 
is  the  purpose  of  all  remedies ;  and  so 
long  as  we  bear  this  in  mind,  we  shall 
have  but  little  difldculty  in  managing 
the  forms  of  actions  so  as  to  secure 
a  fair  result.  If  the  defendant  in  this 
case  was  guilty  of  no  intentional 
wrong,  he  ought  not  to  have  been 
charged  with  the  value  of  the  coal 
after  he  had  been  at  the  es^ense  of 
mining  it;  but  only  with  its  value  in 
place,  and  with  such  other  damage  to 
the    land   as   his   mining   may    have 


caused.  Such  would  manifestly  be  the 
measure  in  trespass  for  mesne  prof- 
its." 

In  Coal  Creek  Min.  &  Mfg.  Co.  ▼• 
Moses  (1885)  15  Lea  (Tenn.)  300,  54 
Am.  Rep.  415,  15  Mor.  Min.  Rep.  544, 
it  appeared  that  the  defendant,  in 
working  a  coal  mine  on  his  own  land 
which  adjoined  the  land  of  complain- 
ant, unintentionally  and  inadvertently 
encroached  on  the  complainant's  land, 
removing  coal  therefrom  and  convert^ 
ing  it  to  its  owp  use.  A  bill  in  equity 
was  filed  to  charge  the  defendant  with 
th^  value  of  coal  mined  by  it  on  the 
land  of  complainant.  Upon  the  trial 
of  the  action  the  chancellor  charged 
the  defendant  with  the  value  of  the 
coal  thus  mined  at  the  month  of  the 
mine,  deducting  only  the  expense  of 
removing  it  there  from  the  place 
where  it  was  dug.  It  was  held  on  ap- 
peal that  the  measure  of  damages  was 
the  value  of  the  eoal  in  situ  before 
the  trespass. 

In  Ross  V.  Scott  (1885)  15  Lea 
(Tenn.)  479,  it  appeared  that  the  de- 
fendant in  good  faith,  under  an  .honest 
belief  of  title,  mined  ooal  onr.  the  land 
of  complainant.  As  to  the  mmsare  of 
damages,  the  court  said:  "Tto' weight 
of  authority,  both  of  EngiMi  and 
American,  now  is  that  where  tlMre  is 
an  honest  dispute  as  to  title,  or  where 
tlie  tre«pes8  has  been  from  ignorance, 
and  not  wilful,  the  damages  will  be 
confined  to  the  value  of  the  property 
before  the  trespass  was  committed,  or, 
to  use  the  language  of  the  English 
courts,  'at  the  same  rate  as  if  the 
property  taken  had  been  purchased  in 
situ  by  the  defendant  at  the  fair  mar- 
ket value  of  the  district.' " 

In  Brown  v.  Dibbs  (1877)  37  L.  T. 
N.  S.  (Eng.)  171,  25  Week.  Rep.  776, 
the  plaintiff,  who  was  the  vendee  of  a 
coal  mine,  brought  action  against  the 
vendor  who,  pending  a  suit  for  specific 
performance,  worked  the  mine  for  his 
own  benefit.  The  measure  of  damages 
was  held  to  be  the  market  value  of  the 
coal  in  situ,  or  its  value  af  ^e  place 
where  it  was  to  be  sold,  less  the  cost 
of  severing  it  and  removing  it  to  that 
place. 

In  Livingstone  v.  Rawyards  Coal  Co. 
(1880)  L.  R.  5  App.  Cas.  (Eng.)  25, 
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JTL.  T.  N.  S.  884,  28  Week.  Rep.  867, 
4#  J.  P.  8a2,  10  Mor.  Min.  Rep.  291,  it 
-appeared  that  tke  defendant  rained 
ceal  ir<mi  under  land  of  which  the  coal 
rights  belonged  to  the  plaintiff.  The 
trespass  was  admitted,  neither  tiie 
plaintiff  nor  the  defendant  knowing  of 
the  plaintiff's  rights  until  after  a 
quantity  of  coal  had  been  mined  and 
removed.  The  only  question  arising 
was  the  measure  of  damages  in  a  case 
of  unintentional  trespass.  The  de- 
fendants were  held  to  be  charged- with 
the  value  of  the  ore  at  the  same  rate 
as  if  the  mine  was  purchased  by  them 
while  the  minerals  were  yet  part  of 
the  soil,  at  the  fair  market  value  of 
the  district,  and  the  best  evidence  of 
this  value. in  this  case  wab  held  to  be 
the  amount  of  royalty  paid  on  coal  in 
the  surrounding  field. 
.  In  Trotter  v.  Maclean  (1879)  h.  R. 
13  Ch.  Div.  (Eng.)  ^4,  49  L.  J.  Ch. 
N.  S.  256,  42  L.  T.  N.  S.  118,  28  Week. 
Rep.  244,  10  Mor.  Min.  Rep.  268,  it 
appeared  that  the  owner  of  a  coal 
mine  worked  from  his  own  mine  into 
an  adjoining  mine,  in  the  bona  fide 
belief  that  he  was  to  obtain  a  contract 
authorizing  him  to  work,  and  gave  to 
.the  trustee  in  charge  of  the  adjoining 
land  notice  that  he  was  about  to  com- 
'  mence  working  the  mine.  Subsequent- 
ly it  devdoped  that  the  trustee  had  no 
power  to  make  the  contract.  In  an 
action  for  trespass  it  was  held  that 
the  taking  of  coal  by  the  plaintiff  be- 
fore he  was  notified  that  the  contract 
would  not  be  let  should  be  treated  in 
the  light  of  an  inadvertent  trespass, 
and  the  defendant  should  be  allowed 
the  cost  of  severing  the  coal  and 
bringing  it  to  the  bank. 

In  Hilton  v.  Woods  (1867)  L.  R.  4 
£q.  (Btig.)  482,  10  Mor.  Min.  Rep.  110, 
the  value  of  the  coal  in  place  was 
made  the  measure  of  damages  against 
a  defendant  who  had  mined  it  under 
a  belief  that  he  was  its  owner.  He 
had  bought  of  one  who  had  no  title, 
and  after  he  had  mined  a  part  of  the 
coal,  an  action  was  brought  against 
him  by  its  owner  to  restrain  further 
mining  and  for  an  account  of  the  coal 
already  mined.  Sir  R.  Malins,  Vw  C.» 
after  reviewing  authorities,  an- 
nounced his  intention  of  following  the 


rule  adopted  in  Wood  v.  Morewood 
(En^)  infra,  and,  in  ordering  an  ac- 
counting for  the  coal  taken  from  the 
plaintiff,  said:  ''I  propose  to  declare 
that,  in  estimating  the  amount  to  be 
paid  by  the  defendant  for  the  coal 
gotten  by  him,  he  is  to  be  paid  the 
fair  value  of  such  coal,  as  if  the  coal 
field  had  been  purchased  from  the 
plaintiff  by  the  defendant  at  the  fair 
market  value  of  the  district." 

Wood  V.  Morewood  (1878)  8  Q.  B.  440, 
114  Eng.  Reprint,  576,  10  Mor.  Min. 
Rep.  77,  an  action  of  trover  for  coals 
converted,  seems  to  be  regarded  as  a 
leading  case  on  the  measure  of  dam- 
ages where  the  taking  has  been  inad- 
vertent. The  rule  laid  down  in  Hilton 
V.  Wood  (Eng.)  supra,  was  applied  by 
Parke,  B.,  who  told  the  jury  t^at,  if 
they  found  for  the  plaintiff,  but 
thought  that  the  defendant  was  not 
guilty  of  fraud  or  negligence,  and  act- 
ed fairly  and  honestly  in  the  full  be- 
lief that  he  had  a  right  to  do  as  he  did, 
they  might  give  the  fair  value  of  the 
coals  as  if  the  coal  field  had  been  pur- 
chased by  the  plaintiff.  This  estimate  ^ 
was  adopted  by  the  jury. 

In  Ashton  v.  Stock  (1877)  L.  R.  6 
Ch.  Div.  (Eng.)  719,  25  Week.  Rep. 
862,  the  defendant  had  for  several 
years  worked  a  coal  mine,  under  a 
bona  fide  belief  of  title.  In  an  action 
to  recover  damages  for  the  value  of 
the  coal  converted,  it  was'  held  that, 
in  view  of  the  circumstances  appear- 
ing in  the  case,  the  defendant  ^was 
entitled  to  an  allowance  of  his  ex- 
peases  of  severing  the  coal  as  well  a? 
bringing  it  to  bank.  See  to  the  same 
effect,  £Ua£  v.  Griffith  (1878)  L.  R.  8 
Ch.  Div.  (Eng.)  521,  38  L.  T.  N.  S.  871, 
26  Week.  Rep.  869;  Joicey  v.  Dickin- 
son (1881)  45  L.  T.  N.  S.  (Eng.)  648. 

The  rule  for  the  measure  of  dam- 
ages in  ^ases  of  trespass  in  taking  the 
coal  of  another  depends  upon  the  cir- 
cumstances under  which  the  coal 
was  taken.  If  the  coal  was  converted 
through  inadvertence  or  mistake,  or  in 
'the  honest  belief  that  the  trespasser 
was  acting  wiUiin  his  legal  rights,  the 
measure  of  damages  is  the  valne  of 
the  coal  as  it  was  in  the  ground  before 
it  waa  disturbed  by  the  trespasser. 
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Central  Coal  &  Coke  Co.  v.  Peiany 
(1909)  97  C.  C.  A.  600,  173  Fed.  340. 

In  Re  United  Merthyr  Cellieries  Co. 
(1872)  L.  R.  15  Eq.  (Eng.)  46, 10  Mor. 
Min.  Rep.  153,  it  appeared  liiat  coal 
had  been  wrongfully  taken  by  working 
into  the  mine  of  an  adjoining  owner, 
it  appearing  from  the  evidence  that 
the  trespaeaer  was  ignorant  of  the  lo- 
cation of  the  boundary  line.  It  was 
held  that,  since  there  was  no  sugges- 
tion of  fraud,  the  more  lenient  rule 
should  be  applied,  and  accordingly  the 
defendant  was  ordered  to  pay  the 
value  of  the  coal  at  the  pifs  mouth, 
deducting  the  cost  of  severance  and 
the  cost  of  carrying  it  to  the  pit's 
mouth,  so  as  to  place  the  owner  in  the 
same  position  as  if  he  had  himself 
severed  and  raised  the  coaL  In  this 
connection.  Sir  James  Bacon,  V.  C^, 
said:  "Here  there  is  no  suggestion  of 
fraud  that  I  can  attend  to.  There  has 
been  no  evidence  relating  to  it,  and  it 
may  have  been  a  mere  mistake.  But 
what  also  weighs  with  me  greatly  is 
this:  The  claimants  are  themselves 
owners  of  mines.  They  seek  their 
profit  by  severing  the  coal  in  the  mine 
and  bringing  it  to  the  surface  and 
then  selling  it.  If  they  had  been  un- 
disturbed in  the  i^ssession  of  which 
they  now  complain,  they  must  have 
incurred  an  expense  in  securing  the 
coal  before  they  could  liave  made  a 
profit.  The  mere  disbursement,  then, 
which  has  been  made  by  the  United 
Merthyr  (Company  in  severing  the  coal, 
is  ^oing  no  wrong  that  I  can  see  to  the 
claimant." 

In  Jegon  v.  Vivian  (1871)  L.  R.  6 
Ch.  (Eng.)  742,  40  L.  J.  Ch.  N.  S.  389, 
17  Eng.  Rul.  Cas.  843,  8  Mor.  Min. 
Rep.  628,  it  appeared  that  a  tenant  for 
life,  with  obtain  powers  of  leasing, 
demised  the  seams  and  veins  of  coal 
under  a  parcel  of  land  for  twenty^one 
years,  with  the  understanding  that  the 
lease  was  to  continue  for  a  period  of 
sia^y  years  if  the  tenant  for  life  had 
power  ao  to  lease,  and  the  leasee  was 
given  power  under  the  leaae  to  dig  and 
sell  the  eoal  under  the  ebrfaee  4i  tbe 
land.  The  lel^see  entered  upon  the 
lease  and  girooeeded  to  work  the  eeal, 
and,  after  the  expiration  «f  twen|y« 
one  years,  continued  the  raining  opet- 


ation8»  claiming  to  be  entitled  to  do 
so  for  sixty  yeank  After  much  litiga- 
tion this  claim  was  decided  to  be  in- 
valid as  against  the  reveniioBer.  Ac- 
tion was  broufi^t  for  an  accounting  of 
the  value  of  the  coal  taken  from  the 
mine  after  the  expiration  of  the  twen- 
ty-one year  period.  It  was  held  that 
the  defendants  should  pay  for  the 
coal  at  its  fair  market  value,  as  if  they 
were  purchasers,  all  expenses  of  hew- 
ing and  raising  to  be  allowed. 

Martin  v.  Porter  (1839)  5  Mees.  & 
W.  351,  151  Eng.  Reprint,  149,  2  Horn 
A  H.  70, 10  Mor.  Min.  Rep.  75, 17  Eng. 
RuL  Cas.  841,  was  an  action  of  tres- 
pass for  breaking  and  entering  the 
plaiatiflTs  close,  and  mining  ud  carry- 
ing away  coal.  The  defendant  was 
owner  of  ^e  adjoining  estate  and  had 
worked  the  coal  ander  the  plaintiirs 
land.  At  the  trial  the  question  was 
on  what  princii^le  the  damages  were 
to  be  assessed.  It  was  held  that,  the 
action  being  trespass,  the  plaintiff  was 
entitled  to  the  value  of  the  coal  as  a 
chattel  at  tiie  time  when  the  defend- 
ant began  to  take  it  away,  that  is,  as 
soon  as  it  existed  as  a  chattel,  which 
value  would  be  its  price  at  the  pit's 
mouth,  after  deducting  the  expense  of 
carrying  the  coals  from  the  place  in 
the  mine  where  Uiey  were  got,  to  the 
pifs  mouth.  It  will  be  seen  that  this 
decision,  like  all  that  follow  it,  was 
based  upon  a  principle  not  accepted 
by  the  majority  of  jurisdictions,  viz., 
that,  if  the  owner  cannot  obtain  his 
property  in  species,  he  is  entitled  in  all 
cases  to  the  increased  value. 

In  Wild  V.  Holt  (1842)  9  Meea.  A  W. 
672,  152  Eng.  Reprint,  284,  12  Mor. 
Min.  Rep.  182,  it  appeared  that  the 
dc^endanl;  in  working  bis  own  mining 
claim,  inadvertently  txtftspasaed  on  the 
land  of  plaintiff,  removing  n^neral 
therefrom  and  converting  it  to  his 
own  use^  In  laying  down  a  rule  for 
the  measure  of  damages,  Parke,  B., 
eaid:  "Then,  as  to  the  damages,  the 
jury  are  at  liberty  to  give  the  full 
value  of  the  coals,  calculated  at  the 
time  when  they  first  eaast  ae  ehaitels, 
without  deducting  the  expense  of  get- 
ting them,  «ccfR>ding  1»  the  rule  laid 
down  in  the  caae  of  Martui  v.  Porter 
(Eng.)  .^upt^a*  which  is  A  very  salutary 
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one,  biCMis^  tie  pitrtlee  UMiet  Idieifr-^ 
M,t  least,  itiiey  may  know  by  proper 
dealiDfi^-tiiat  th^  are  trespassing  an 
their  neighbor's  property." ' 

Morgan  v.  Powell  (1843)  3  Q.  B. 
281,  114  Bttg.  Reprint,  514>  appears  to 
have  been  similar  to  Martin  v.  Porter 
(Eng.)  supra,  Coleridge,  J.,  stated 
that  he  felt  boimd  by  the  rule  laid 
down  in  Martin  v.  Porter,  although  he 
expressed  a  doubt  as  to  its  correct- 
ness, and  in  a  note  to  the  case  is  found 
the  following:  "By  a  shortlmnd  writ- 
er's notes^  his  Lordship  appears  to 
have  said :  'But  for  that  case  I  should 
have  thought  that  the  ordinary  prin- 
ciple would  have  prevailed,  and  that 
Sir  Charles  Morgan  would  be  entitled 
to  recover  compensation  only  for  tiie 
damage  he  had  actually  sustained,  and 
that  all  he  would  have  a  right  to  a^k 
at  your  hands  would  have  been  to  put 
him  in  the  same  position  as  he  would 
have  been  if  the  coal  ha^  never  been 
stirred."*  See  also  Rowell  v.  Aiken 
(1858)  4  Kay  ft  J.  848,  70  Eng.  Re- 
print, 144. 

In  Fleming  v.  McNeill  (1908)  7 
Terr.  L.  Rep.  (Can.)  192,  an  action 
was  brought  for  an  injunction  to  re- 
strain defendants  from  digging  and 
removing  coal  from  plaintiff's  land, 
and  for  damage  for  coal  removed.  It 
was  held  that  as  the  evidence  addxiced 
on  the  trial  of  the  case  did  not  show 
any  deliberate  and  intentional  tres- 
pass by  defendants,  wilii  knowledge 
that  tbey  had  no  right  whatever  to  do 
the  act,  but,  on  the  contrary,  showed 
that  they  had  a  reasonable  color  of 
title,  they  were  not  wilful  wrongdoer^ 
in  tiie  sense  that  they  had  no  right 
to  4Eh>  what  t^eydid  dO^  In  fixing  the 
amount  of  damagesv  Wetmore,  J.,  said : 
''Under  the  cireumstances  of  this  case, 
and  under  the  autboritjes,  the  meas- 
ure of  damages  should  be  tiie  value  of 
t^e  eoal  at  the  moui^  of  t^e  mine,  less 
the  cost  of  digging  it  and  transporting 
it  thei%  as  a  merchantable  article;  and 
by  digging  it  I  mean  hewing  it,  as  ft 
is  eiq>kes0ed  in  some  of  the  cases." 

Where  a  trespass  on  coal-bearing 
land  is  the  rbsalt  of  an  honest  mis- 
take,  the  damages  may  be  ledtrcM  by 
the  value  of  the  labor  expended  in 
mining.    Sunnyside  COal  ft  Coke  Co. 


V.  ReltSB  (1896)  14  IiML  App.  478,  39 

N.  B.  541,  48  N.  E.  46. 

OiL 

In  United  States  v.  Midway  North- 
em  Oil  Co.  (1916)  232  Fed.  619,  the 
government  sought  to  obtain  decrees 
that  the  several  tracts  of  land  de- 
scribed in  the  bills  were  the  property 
of  the  United  States,  and  for  an  in- 
junction restraining  the  defendants 
from  trespassing  on  the  lands  or  ex- 
tracting the  oil  therefrom,  and  an  ac- 
counting for  oil  previously  extracted 
and  disposed  of.  It  appeared  that  the 
defendants  had  built  derricks,  drilled 
wells,  and  extracted  oil  from  public 
lands,  under  advice  of  counsel  that 
they  could  acquire  rights  under  the 
Mineral  Laws.  The  measure  of  dam- 
ages was  held  to  be  the  market  value 
of  the  oil,  taken  at  the  time  it  was 
used  or  disposed  of  by  the  defendants, 
less  the  cost  of  extracting  and  mar- 
keting the  oil,  excluding  from  sudh 
cost  the  work  of  sinking  wells,  de- 
velopment, or  improvement,  or  in  dis- 
covering or  reaching  the  oil,  and  in- 
cluding the  value  of  any  permanent 
and  useful  improvements  to  the  prop- 
erty made  by  defendants.  See  to  the 
same  effect.  United  States  v.  M'Cut- 
chen  (1916)  238  Fed.  575. 

In  Guffey  v.  Smith  (1914)  237  U.  S. 
101,  59  L.  ed.  856,  35  Sup.  Ct  Rep. 
526,  a  controversy  arose  between  jun- 
ior and  senior  lessees  of  oi)  lands.  It 
appeared  that  the  defendant,  whb  was 
not  entitled  to  the  property,  had  pro- 
duced oil  therefrom,  and  the  plaintiff 
brought  an  kction  for  an  accounting. 
It  was  held  that  the  proper  measure 
of  -damage  was  the  value  of  the  oil 
sold  from  the  lands  by  the  defendant, 
without  any  credit  for  sueh  sums  as 
he  had  expended  in  producing  the 
same  after  he  became  a  i^ilful  tres- 
passer, but  with  credit  for  such  sums 
as  had  been  expended  by  him  while 
he  was  in  ignorance  of  one  of  the 
facts  making  his  lease  invalid. 

In  Kahle  v.  Crown  Oil  Co.  (1918) 
180  bid.  ISl,  100  N.  E.  681,  it  appeared 
that  the  plaintiffs  had  obtained  oil  and 
gas  leai^s  on  certain  lands,  and,  after 
they  had  complied  with  the  terms  and 
conditions  provided  for  in  the  leases, 
the  lessors  refused  to  abide  by-  the 
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terms  of  the  leases,  declared  them  ter- 
minated, and  brought  an  action  to  de- 
*  clare  them  void  and  to  quiet  title  to 
their  lands.  Judgment  was  rendered 
in  favor  of  the  lessors,  and  thereafter 
the  defendants,  with  full  knowledge  of 
these  leases  and  of  the  litigation  con- 
cerning them,  accepted  oil  and  gas 
leases  on  the  same  land.  After  the 
defendants  had  taken  actual  posses- 
sion of  the  real  estate  and  had  drilled 
wells  thereon  for  oil  and  gas,  the 
plaintiffs,  within  the  time  allowed  by 
law,  appealed  from  the  judgment  de- 
claring their  leases  void,  and  the  ap- 
pellate court  reversed  the  lower  court 
and  remanded  the  case  for  a  new  trial. 
A  large  quantity  of  oil  was  obtained 
from  the  land  by  the  defendants  dur- 
ing the  pending  of  this  appeal.  It  did 
not  appear  that  the  defendants  had 
notice  of  the  fact  that  the  plaintiffs 
intended  to  appeal  from  the  judgment. 
The  court  held  that  under  these  condi- 
tions the  defendants  were  not  wilful 
trespassers,  and  in  ruling  on  the 
measure  of  damages  said:  'The  gen- 
eral rule  is  that  if  the  wrongful  act 
is  committed  unintentionally,  or  by 
mistake,  or  in  the  honest  belief  that 
the  party  is  acting  within  his  legal 
rights,  in  estimating  the  damages  the 
recovery  must  be  limited  to  the  value 
of  the  product  taken,  less  what  it 
costs  to  produce  it." 

In  Dyke  v.  National  Transit  Co. 
(1897)  22  App.  Div.  860,  49  N.  Y. 
Supp.  180,  it  appeared  that  the  defend- 
ants, being  in  possession  of,  and 
claiming  in  good  faith  to  be  the  own- 
ers of,  premises  which  were  actually 
owned  by  the  plaintiff,  entered  into 
a  contract  with  a  third  party  for  the 
sinking  of  oil  wells  upon  the  premises. 
The  third  party  having  abandoned  the 
contract,  one  of  the  defendants  re- 
sumed operations  thereunder,  and  the 
oil  was  delivered  to  the  defendant, 
the  National  Transit  Company,  for 
transportation.  Upon  the  trial  of  the 
action  which  was  brought  to  recover 
the  value  of  the  petroleum  so  taken 
from  the  plaintiff's  land,  the  court 
held  that  the  defendants  were  not  en- 
titled to  offset  the  expense  of  procur- 
ing the  oil  from  the  value  of  the  oil 
af tej:  it  was  taken  from  the  wells.    On 


appeal,  however,  the  true  measure  of 
damages  was  held  to  be  the  value  of 
the  oil  as  it  lay  in  the  earth.  The 
court  saM:  'The  distinction  ia  be- 
tween a  wilful  trespasser  and  a  mis- 
taken one.  The  one  knows  he  is 
wrong,  and  the  other  believes  he  is 
right.  When  the  latter  is  shown  to  be 
wrong»  if  he  makes  full  indemnity, 
justice  can  exact  no  more."  See  to  the 
same  effect,  Turner  v.  Seep  (1909)  167 
Fed.  646,  modified  in  other  respects  in 
(1910)  102  C.  C.  A.  368,  179  Fed.  74. 

In  Crawford  v.  Forest  Oil  Co. 
(1904)  208  Pa.  5,  57  Atl.  47,  the  de- 
fendant, a  tenant  under  an  oil  lease 
executed  by  one  having  an  estate  for 
life,  continued  to  take  oil  from  the 
land  after  the  death  of  the  life  tenant. 
In  an  action  for  trespass  brought  by 
the  remainderman  against  the  defend- 
ant, the  measure  of  damages  was  held 
to  be  the  value  in  the  pipe  lines,  of 
the  oil  taken,  less  the  expense  of  put- 
ing  it  there,  including  the  labor  and 
necessary  improvements  and  repairs 
to  the  fixtures  and  appliances  used  in 
the  conduction  of  the  oU. 

In  Duffieid  v.  Rosenzweig  (1891)  144 
Pa.  520,  23  AtL  ^  an  action  for  tres- 
pass to  land  and  damages  for  the  re- 
moval of  oil  therefrom,  Clark,  J.,  said : 
''But,  assuming  that  an  action  of  tres- 
pass is  a  proper  remedy,  Mid  that  the 
defendant  invaded  the  territory  of  the 
plaintiff's  protection  to  put  down 
wells,  and  took  out  oil  to  the  amount 
of  8,253  barrels,  as  the  testimony  ap- 
pears to  show,  what  should  be  the 
measure  of  the  plaintiff's  rec0very? 
He  should  not  be  permitted  to  recover 
the  price  of  all  this  oil,  for  the  de- 
fendant was,  in  any  eveat,  entitled  to 
a  royalty  out  of  it;  an4  it  does  not 
appear,  nor  can  it  in  any  satisfactory 
way  be  made  tp  appear,  that  the  plain- 
tiff would  have  been  able,  by  any 
means  within  his  power,,  to  produce 
the  whole,  or  any  definite  or  certain 
portion,  of  the  oil,  at  the  sites  to  which 
he  was  restricted." 

Kier  v.  Peterson  (1861)  41  Pa.  357, 
B  Mor.  Min.  Rep.  499,  vraa  an  action 
of  trover  for  50j0t00  gallons  of  petro- 
leum, which  .were  the  unexpected  prod- 
uct of  certain  salt  wells  which  had 
been  sunk  by  defendant  on  land  leased 
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to  him  by  plaintiff  for  the  puiiKwe  of 
maaufactoring  salt.  The  court  held 
that  the  plaintiff  had  misconceived  his 
action,  the  proper  remedy  being  by  a 
bill  in  eqni^  for  an  accounting,  and 
hence  did  not  consider  the  question  of 
value,  in  relation  to  which  there  was 
no  contest.  However,  Woodward,  J., 
concurring  in  the  judgment  on  the 
sole  ground  that  the  plaintiff  had  mis« 
conceived  his  action,  remarked  that  he 
thought  the  judge  below  correctly 
comprehended  the  measure  of  dam- 
ages; that  ^'the  plaintiff  was  not  en- 
titled to  the  labor  of  defendant,  but 
only  to  the  value  of  the  oil  at  the  in* 
stant  of  separation  from  the  freehold/' 

One  who  bores  a  well  upon  the  land 
of  another,  extracting  oil  from  the 
land,  under  the  belief  in  good  faith, 
and  on  reasonable  grounds  therefor, 
that  he  had  a  right  to.  do  so,  is  liable 
in  damages  for  the  value  of  the  oil  in 
the  tanks,  less  the  reasonable  cost  of 
extracting  it.  Gladys  City  Oil,  Gas  & 
Mfg.  Co.  V.  Right  of  Way  Oil 
Co.  (1911)  —  Tex.  Civ.  App.  — ,  137 
S.  W.  171,  affirmed  in  (1913)  106  Tex. 
94,  51  L.R.A.(N.S.)  268, 157  S.  W.  787; 
Bender  v.  Brooks  (1913)  103  Tex.  329, 
127  S.  W.  168,  Ann.  Cas.  1913A,  559. 

Where  one  trespasses  on  the  land  of 
another,  removing  oil  and  converting 
it  to  his  own  use,  if  he  commits  the 
trespass  unintentionally,  or  by  mis^ 
take,  er  in  the  honest  belief  that  he  is 
acting  within  his  legal  rights,  th^ 
measure  of  liability  is  the  value  of  the 
property  taken,  less  what  it  costs  to 
produce  it.  Bryson  v.  Crown  Oil  Co. 
(1916)   185  Ind.  166,  112  N.  E.  1. 

In  Campbell  v.  Smith  (1918)  180 
Ind.  159, 101  N.  E.  89,  it  appeared  that 
the  plaintiff  held  oil  and  gas  leases  in 
certain  lands,  and  the  owner  of  the 
land,  after  giving  the  plaintiff  notice 
that  he  intended  to  terminate  the 
lease,  brought  suit  to  cancel  the  lease, 
and  thereafter  made  leases  covering 
the  same  land  to  other  parties,  who, 
without  any  objection  by  the  plaintiff, 
removed  oil  from  the  land.  The  j)lain- 
tiff  thereupon  brought  suit  against  the 
landowner  and  the  subsequent  lessees. 
On  appeal  by  the  landowner,  it  was 
held  that  she  was  not  a  wilful  tres- 
passer, and  therefore  the  cost  of  pro- 


ducing the  oil  should  be  deducted 
from  its  value  at  the  surface,  and, 
where  the  value  of  the  oil  was  exceed- 
ed by  such  costs,  the  plaintiff  could 
not  recover. 

Marble. 

In  Dougherty  v.  Chesnutt  (1887)  86 
Tenn.  1,  5  S.  W.  444,  it  appeared  that 
the  defendant,  under  a  mistaken  claim 
of  title,  invaded  the  marble  quarry  of 
plaintiff,  and  removed  therefrom  stone 
which  he  sold.  It  was  held  that  the 
plaintiff  should  recover  the  value  of 
the  marble  taken  and  sold,  as  it  lay  at 
the  quarry  cut,  dressed,  and  prepared 
for  market,  less  the  actual  expense  of 
thus  cutting,  dressing,  and  prepar- 
ing it  for  market;  but  the  actual  ex* 
pense  should  In  no  event  exceed  the 
usual  and  reasonable '  expense. 

Coyrolltas. 

In  Atty.  Gen.  v.  Tomline  (1877)  46 
L.  J.  Ch.  N.  S.  cEng.)  654,  U  R.  5  Ch. 
Div.  750,  36  L.  T.  N.  S.  684,  25  Week, 
Rep.  802,  it  appeared  that  the  lord  of  a 
manor  entered  without  permission  on 
the  land  of  a  copyhold  tenant,  which 
was  in  the  occupation  of  a  tenant, 
mining  and  removing  from  the  land  a 
quantity  of  coprolites.  The  copyhold 
tenant  thereupon  instituted  a  proceed- 
ing to  obtain  an  injunction  to  restrain 
the  defendant  from  continuing  the 
trespass,  and  to  obtain  damages  for 
the  mineral  removed.  It  was  held 
that,  although  the  property  in  the 
coprolites  was  in  the  lord,  in  the  ^ab- 
sence  of  custom  he  could  not  dig  for 
them  without  permission  of  the  ten- 
ant; and  the  proper  measure  of  dam- 
ages was  held  to  be  the  gross  amount 
produced  by  the  sale  of  the  coprolites, 
less  the  expense  of  working,  and  such 
a  sum  by  way  of  profit  as  would  have 
induced  a  stranger  to  undertake  the 
working. 

Pkosphate. 

In  an  action  by  the  state  against  one 
who  had  unlawfully  removed  phos- 
phates from  the  bed  of  a  stream,  act- 
ing under  an  honest  but  mistaken  be- 
lief in  his  right  to  the  phosphates,  the 
measure  of  damages  was  held  to  be 
the  value  of  the  phosphates  less  the 
amount  the  defendant  had  added  to 
their  value  by  their  removal  and  prep- 
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aration  for  market.    State  r.  Pacific 
Guano  Co.  (1884)  22  S.  C.  50. 

a.  Broof  of  good  faiih* 

The  wrongful  taking  of  ore  from  the 
land  of  another,  in  the  absence  of  all 
other  evidence,  raises  a  presumption 
of  fact  that  the  triespasser  took  it  in- 
tentionally and  wilfully.  This  pre- 
sumption, however,  is  a  disputable  one, 
and  the  trespasser  may  overcome  it^ 
and  may  limit  the  recovery  against 
him  to  the  lower  measure  of  damages, 
by  proof  presented  on  behalf  of  the 
owner  or  on  his  own  behalf,  that  he 
took  the  ore  unintentionally,  in  good 
faith,  in  the  honest  belief  that  he  was 
lawfully  exercising  a  right  which  he 
possessed.  Resurrection  Gold  Min. 
Co.  v.  Fortune  Gold  Min.  Co.  (1904) 
64  C.  C.  A.  180, 129  Fed.  668.  See  to  the 
same  effect,  Central  Coal  &  Coke  Co.  v. 
Penny  (1909)  97  C.  C.  A.  600,  178  Fed. 
340;  United  States  v.  Homestake  Min. 
Co.  (1902)  54  C.  C.  A.  303,  117  Fed. 
481,  22  Mor.  Min.  Rep.  365. 

The  mere  taking  and  converting  to 
one's  own  use  of  the  property  of  an- 
other constitutes  a  trespass  and  raises 
a  legal  presumption  tiiat  the  taker  in- 
tended to  do  what  he  did  do,  and  is 
thereby  an  intentional  trespasser.  In 
that  event,  and  in  the  absence  of 
any  further  evidence,  the  owner  of  the 
property  taken  is  entitled  to  a  verdict 
fixed  in  amount  by  the  higher  measure 
of  damages,  based  upon  this  legal  pre- 
sumption. The  law,  therefore,  places 
the  trespasser  under  the  burden  of 
overthrowing,  by  proof,  this  presump- 
tion. Liberty  Bell  Gold  Min.  Co.  v. 
Smuggler-Union  Min.  Co.  (1913)  122 
C.  C.  A.  lis,  203  Fed.  795,  writ  of  cer- 
tiorari denied  in  (1913)  231  U.  S.  747, 
58  L.  ed.  464,  34  Sup.  Ct.  Rep.  320. 

"One  who  acts  in  good  faith,  on  the 
erroneous  advice  of  reputable  counsel 
on  questions  of  legal  right  concerning 
which  a  layman  could  hardly  have  ac- 
tual notice,  is  not  chargeable  with  bad 
faith,  or  with  a  wilful  intent  to  com« 
mit  a  wrongful  act,  because  his  coun- 
sel was  mistaken  in  his  view  of  the 
law.''  United  States  v,  Homestake 
Min.  Co.  (Fed,)  supra. 


The  foregoing  passage  ia  quoted 
with  approval  in  United  States  v.  Mid- 
way Nbrthem  Oil  Co.  (1916)  292  Fed. 
619^  in  which  it  is  alap  said  that 
there  is  a  marked  difference  between 
those  who  recklessly,  or  with  ac- 
tual intent  to  rob  otheosi  trespass 
upon  their  propertyy  and  those  who, 
acting  on  the  advice  of  counsel,  tres- 
pass by  mistake,  with  no  evil  purpose, 
but  with  an  hcmeat  belief  that  they 
have  a  right  to  do  so. 

In  a  coujrt  of  equity,  at  least,  the 
imputation  of  being  wilful  trespassers 
will  not  be  indulged  in  as  against 
those  who  are  shown  to  bave  acted 
in  good  faitii  in  reliance  on  the  advice 
of  reputable  counsel.  United  States 
v.  M'Cutchen  (1916)  288  Fed*  575. 

The  test  to  determine  whether  one 
is  a  wilful  or  an  innocent  trespasser 
is  not  his  violation  of  the  law  in  the 
light  of  the  maxim  that  every  man 
knows  the  law,  but  his  honest  belief 
and  his  actual  intention  at  the  time 
he  committed  the  trespass;  and  nei- 
ther a  justification  of  the  acte  nor  any 
other  complete  defense  to  them  is  es* 
sential  to  the  proof  that  he  who  com- 
nAitted  them  was  not  a  wilfiul.  trespass- 
er.  United  States  v.  Homestake  Min. 
Co.  (Fed*)  supra.  See  to  the  same  ef- 
fect Dnrant  Min.  Co.  v.  P^rcy  Consol. 
Min.  Co.  (1899)  35  C.  C.  A.  252,  93 
Fed.  166,  20  Mor.  Min.  Rep.  27. 


r 


a.  Rule  in  UnUed  Siatem. 


The  Americanr  jurisdictions  which 
have  had  occasion  to  psaa  on  the  ques- 
tion of  the  measure  of  damages 
against  a  trespasser  who  removes  oil 
or  other  mineral  from  the  land  of 
another  are  virtually  unanimous  in 
holding  that  il  the  taking  is  reckless, 
wilf  idi,  or  intentional,  or  without  claim 
of  right  or  title,  the  trespasser  is  lia- 
ble for  the  enhanced  value  of  the 
product  when  and  where  it  is  finally 
converted  to  the  u«e  of  the  trespaaser, 
without  any  deduction  for  eocpensea  in- 
curred, or  tor  any  value  he  may  have 
added  to  the  mineral  by  his  labor. 

United  Statea.— Oheeney  v.  Nebras* 
ka  A  C.  Stone  Co.  (1890)  41  Fed.  740; 
Durant  Min.  Ca  v«  Percy  Consol.  Min. 
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Co.  (189»)  85  C.  C.  A.  252,  98  Fed. 
166,  20  Mor.  Min.  Rep.  27;  United 
States  V.  Homastake  Mm.  Co.  (1902) 
54  C.  C.  A.  808,  117  Fed.  481 ;  Sireenejr 
V.  Hanley  (1908)  61  C.  C.  A.  158,  126 
Fed.  97 ;  ResiHreetion  Gold  Mia-.  Co.  v. 
Fontane  Gold  Min.  Co.  (1904)  64  G.  0. 
A.  180,  129  Fed.  668;  Central  Coal  & 
Coke  Co.  ▼.  Penny  (1909)  97  C.  C.  A. 
600,  173  Fed.  840;  Liberty  Bell  Gold 
Min.  Co.  ▼.  Snuiggler*Uni(m  Min.  Ck». 
(1918)  122  C.  C.  A.  118v  203  Fed.  796; 
Silver  King  Coalition  Mines  Co.  ▼.  Sil-- 
ver  King  CouoL  Min.  Co.  ri913)  122 
CCA.  402,  204  Fed.  166»  Attn.  Cas. 
1918B,  571;  Benson  Min.  &  SmeHittg 
Co.  V.  Alta  Min.  &  Smelting  Co.  (1892) 
146  U.  S.  428,  36  L.  ed.  762,  12  Sup. 
Ct  Rep.  877, 17  Mor.  Min.  Rep.  488. 

ATizoMi.~AH;a  Min;  ft  Smelting  Co. 
▼•  Benson  Min.  &  Smelting  Co;  (1888) 
2  Ariz.  862,  1%  Pac.  565. 

CaWomia* — ^Lightner  Min.  Co.  v. 
Lane  (1911)  161  Cal.  699, 120  Pae.  777, 
Aan.  Caa.  19186,  1098. 

C«lora<lek-^-9ee  infra,  IIL 

bidiamu—Sunnysi  Ae  Coal  &  Coke  Co. 
▼.  ReitE  (1895)  14  InA  App.  478,  89 
N.  B.  541,  43  N.  E.  46;  American  Sand 
&  Gravel  Co.  v.  Spene^r  (1918)  65  Ind. 
App.  528,  103  N.  B.  426;  Bryson  v. 
CrewB  Oil  Ca  (191t)  185  Ind.  156, 112 
N.  E.  1;  Kahle  V.  Crown  Oil  Co.  (1913) 
180  Ind.  181;  100  N;  B.  681. 

Nerada. — Pateken  t.  Keeley  (1887) 
19  Ner.  404,  14  Pac.  847. 

New  Yorlc—Baker  v.  Hart  (1899) 
62  Hun,  363^  5  N.  Y.  Supp.  345. 

Tennessee* — Dougherty  v.  Chesnutt 
(1887)  86  Tenn.  1,  5  S.  W.  444. 

Tesaa.  —  Keivin  Lumber  &  Supply 
Co.  V.  (3opper  State  Min.  Co.  (1918) 
—  ToK.  Civ.  App.  — ,  208  S.  W.  68. 

West  Virginia.  ^—  See  the  reported 
easa  (PirrsBUBGH  &  W.  Y.  Gas  Ck>.  v. 
PENQtsss  Gas  Co.  ante^  901). 

The  measure  of  damages  for  the 
reckless,  wilful,  or  intentional  taking 
of  om  fvon  the  llind  of  another,  with- 
out right,  is  the  enhanoed  value  of  the 
ore  when  it  is  finally  converted  to  the 
use  of  atke-  trespasser,  without  allow- 
ance to  him  for  tiie  labor  bestowed  or 
expense  iocuvrsd  in  removing  it  and 
preparing  it  for  market.  Silver  King 
Coalition  Mines  Go.  v.   SSlvw  King 


Consol.  Mn.  Ca  (1913)  122  C.  C.  A. 
402,  204  Fed.  166,  Ann.  Cas.  1918B, 
6f  1*  See  to  the  same  effect,  United 
States  V.  Homestake  Min.  Cow  (1902) 
54  C.  G.  A.  803,  117  FedL  481;  Resur- 
rection (Sold  Min^  Co.  v.  Fortune  Gold 
Min.  Co.  (1904)  64  C.  C.  A.  180,  129 
Fed.  668;  Kahla  v.  Crown  Oil  Co. 
(Ind.)  supra* 

In  Liberty  Bell  Min.  Co.  v.  Smug- 
gler-Union Min.  Co.  (1918)  122  C.  C. 
A.  113,  203  Fed.  795,  an  instruction 
that  if  t|ie  ore  was  either  recklessly, 
wilfully,  or  intentionally  taken  by  the 
defendant  company,  then  the  measure 
of  the  plaintiff's  damages  would  be  the 
enhanced  value  of  the  ore  when  and 
where  it  was  finally  converted  to  the 
use  of  defendant,  was  held,  on  appeal, 
to  be  correct. 

In  Central  Coal  &  Coke  Co.  v.  Penny 
(1909)  97  C.  C.  A.  60O,  178  Fed.  340, 
it  appeared  that  the  defendants  pur- 
chased land  claimed  by  plaintiffs,  and 
that  the  plaintiffs  had  been,  for  more 
than  twenty  years,  in  the  notorious, 
uninterrupted,  exclusive  adverse  pos- 
session sat  this  land,  on  which  they  had 
maintained  a  church  and  cemetery.  It 
further  appeared  that  in  the  deed  un- 
der which  defendants  claimed,  there 
was  an  exception  of  the  land  on  which 
plaintiffs'  church  was  standitig.  The 
defendants,  on  beittg  advised  by  coun- 
sel that  the  exception  was  void,  and 
that  plaintiffs  had  no  right  or  titie  to 
the  land  except  permission  to  use  the 
surface  for  their  church  and  burying 
ground,  mined  and  removed  coal  from 
under  this  land.  The  court  held  that, 
in  view  of  the  notorious  possession  of 
the  land  by  the  plaintiffs,  of  the 
church  and  graveyard  thereon  in  plain 
view  from  the  defendants'  shaft,  of 
the  warning  exception  in  the  deeds, 
and  of  the  fact  that  defendants  re- 
frained from  inquiring  of  plaintiffs 
what  l^eir  claims  to  the  land  and  the 
eoal  in  question  were,  there  was  sub- 
stiantial  evidence  that  the  defendants 
took  and  converted  the  coal  with  a 
reckless  disregard  of  t^e  rights  of 
plaintfffe,  and,  if  the  jury  so  found, 
the  measure  of  damages  should  be  the 
enhanced  value  of  the  coal  at  the 
month  of  the  shaft,  or  where  it  was 
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finally  converted  to  the  use  of  the  de- 
fendant. 

In  Sweeney  v.  Hanley  (1903)  61 
G.  C.  A.  153,  126  Fed.  97,  a  cotenant 
who  had  first  fraudulently  obtained 
from  his  fellow  tenant  conveyance  of 
his  share  of  the  common  property,  and 
thereafter  had  extracted  the  mineral 
from  it,  was  denied  an  allowance  for 
his  labor  and  expense.  The  court 
held  that  the  complainant  was  enti- 
tled to  the  enhanced  value  of  his  share 
of  the  mineral  extracted  and  sold  by 
the  defendant  while  the  complainant 
was  fraudulently  dispossessed  by  him, 
without  any  deduction  or  allowance 
for  the  labor  and  expense  of  mining 
and  marketing. 

In  Durant  Min.  Co.  v.  Percy  Consol. 
Min.  Co.  (1899)  35  C.  C.  A.  252,  93 
Fed.  166,  20  Mor.  Min.  Rep.  27,  it  ap- 
peared that  the  plaintiff  and  defend- 
ant were  the  owners  of  adjoining  min- 
ing claims.  The  defendant,  in  work- 
ing its  mine,  removed  some  ore  from 
a  stope  many  hundred  feet  beneath  the 
surface  of  the  earth,  which  proved  to 
be  on  the  line  between  the  two  claims, 
so  that  about  43  per  cent  of  the  ore 
taken  from  it  was  on  the  plaintiff's 
claim.  The  plaintiff  thereupon  brought 
suit  for  damages  for  the  conversion  of 
the  ore.  It  was  held  that,  as  there 
was  evidence  tending  to  show  that  the 
trespass  was  wilful  as  well  as  evi- 
dence which  tended  to  show  that  it 
was  unintentional,  an  instruction  that 
if  defendant  had  been  negligent  in 
failing  to  discover  the  location  of  his 
property  he  was  estopped  to  say  that 
the  taking  was  not  wilful  or  inten- 
tional was  erroneous.  It  was  further 
held  that  if  the  jury  should  find  that 
the  trespass  was  wilful  and  intention- 
al the  measure  of  damages  would  be 
the  full  value  of  the  property  taken, 
at  the  time  of  the  conversion,  without 
any  deduction  for  the  labor  bestowed 
or  expense  incurred  in  removing  and 
preparing  it  for  the  market. 

Benson  Min.  &  Smelting  Co.v,  Alta 
Min.  &  Smelting  Co.  (1892)  145  U.  & 
428,  36  L.  ed.  762,  12  Sup.  Ct.  Rep. 
877, 17  Mor.  Min.  Rep.  488,  the  defend- 
ant contended  that  it  should  be  cred- 


ited with  the  cost  of  mining  the  ores. 
The  court,  however,  affirmed  the  hold- 
ing of  the  supreme  court  of  Arizona, 
and  held  that  the  defendant  was  not 
entitled  to  this  credit,  since  it  received 
and  converted  the  ores  with  knowl- 
edge that  they  belonged  to  the  plain- 
tiff. 

In  Cheney  v.  Nebraska  &  C.  Stone 
Co.  (1890)  41  Fed.  740,  it  appeared 
that  plaintiff  and  defendant  were  the 
owners  of  adjoining  lands.  A  atone 
quarry  was  opened  by  defendant  im- 
mediately east  of  the  bcmjidary  line, 
and  on  ground  which  afterwards 
proved  to  be  the  plaintiff's.  Doubts 
having  arisen  as  to  whether  the  quar- 
ry was  on  plaintiff's  or  defendant's 
land,  a  survey  was  made  with  the 
knowledge  and  assent  of  botih  parties, 
and  it  was  then  ascertained  that  the 
greater  part  of  the  quarry  was  on 
plaintiff's  land.  Action  was  then 
brought  to  recover  the  value  of  the 
stone  taken  from  the  quarry  by  de- 
fendant after  the  true  line  between 
the  tracts  owned  by  the  parties  had 
been  surveyed.  It  was  held  that,  as 
the  trespass  was  wilful,  an  instruction 
that  the  defendant  was  liable  in  dam- 
age for  the  value  of  the  stone  after  it 
was  detached  from  the  land,  and  had 
become  personalty,  was  correct. 

In  Alta  Min.  ft  Smelting  Co.  v.  Ben- 
son Min.  &  Smelting  Co.  (1888)  2 
Ariz.  362,  16  Pac.  565,  action  for  con- 
version was  brought  against  the  de- 
fendant, who  had  purchased  ore  ob* 
talned  from  the  plaintiff's  mine  by 
trespassers.  The  lower  court  found 
that  the  trespasses  were  with  knowl- 
edge of  plaintiff's  ownership  of  the 
mine,  and  that  the  defendant,  at  the 
time  it  received  said  ore,  had  knowl- 
edge that  it  came  from  plaintiff's  mine 
and  that  it  was  the  property  of  plain- 
tiff. It  was  held  that  the  measure  of 
damages  was  the  value  of  the  ore 
when  broken  down  at  the  mine,  allow^ 
ing  nothing  for  the  labor  expended  in 
mining. 

In  Lightner  Min.  Co.  v.  Lane  (1911) 
161  Cal.  689,  120  Pac.  777,  Ann.  Cas. 
1913C,  1093,  it  was  held  that  a  mine 
owner  who,  through  the  underground 
openings  in  his  mine,  secretly,  know- 
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insrly,  and  wilfully  removed  ore  from 
the  vein  of  an  adjoininfi:  proprietor, 
was  guilty  of  fraud,  and  was  charge- 
able with  the  value  of  the  mineral 
after  reduction,  without  any  allow- 
ance for  expenses  of  mining  and  mill- 
ing. 

One  who  wilfully  and  intentionally 
takes  oil  from  the  land  of  another 
must  respond  in  damages  for  the  full 
value  of  the  oil  taken,  at  the  time  of 
conversion,  without  any  deduction  for 
the  labor  bestowed  or  expense  in- 
curred in  removing  and  preparing  it 
for  the  market.  Bryson  v.  Crown  Oil 
Co.  (1916)  185  Ind.  156, 112  N.  E.  1. 

In  American  Sand  &  Gravel  Co.  v. 
Spencer  (1913)  55  Ind.  App.  523,  103 
N.  E.  426,  the  plaintiff  brought  an  ac- 
tion in  the  nature  of  trespass  de  bonis 
asportatis  against  the  defendant,  who, 
it  was  alleged,  entered  on  the  land  of 
plaintiff  without  his  consent,  with 
knowledge  at  the  time  that  the  land 
belonged  to  plaintiff,  and  removed 
therefrom  sand  and  appropriated  it  to 
its  own  use.  The  defendant  knew  that 
it  was  taking  the  same  from  the  plain- 
tiff's land,  but  claimed  that  it  believed 
that  it  had  a  right  to  do  so.  It  was 
held  that  the  evidence  was  sufficient 
to  sustain  a  finding  of  wilful  and  in- 
tentional trespass,  and  defendant 
should  be  held  accountable  for  the 
value  of  the  sand  secured  or  removed 
at  the  time  and  place  of  conversion,  or 
the  highest  market  price  of  such  sub- 
stance at  any  time  between  the  sever- 
ance and  conversion,  deducting  noth*' 
ing  on  account  of  labor  and  expense. 

Sunnyside  Coal  &  Coke  Co.  v.  Reitz 
(1895)  14  Ind.  App.  478,  39  N.  E.  541, 
43  N.  E.  46,  was  an- action  for  trespass 
in  mining  and  removing  coal  from 
land  of  the  plaintiff,  the  plaintiff  seek- 
ing to  recover  the  value  of  the  coaL 
It  was  held  that^  as  the  evidence 
showed  that  the  trespass  was  conmoit^ 
ted  knowingly  and  iQtenti<»ially,  the 
measure  of  damages  should  be  the 
value  of  the  coal  converted  at  the 
place  where  it  lay  after  it  had  been 
mined,  allowing  nothing  to  the  defend- 
ant for  severing  the  coal  or  remov- 
ing it. 

See  to  the  same  effect,  Dougherty  v. 


Chesnutt  (1887)  86  Ten^  1,  5  S.  W. 

AAA 

In  Patchen  v.  Keeley  (1887)  19  Nev. 
404,  14  Pac.  347,  an  action  of  trespass 
against  defendants  for  mining  and  re- 
moving ore  from  plaintiff's  mine,  it 
was  held  that  the  plaintiff  was  en- 
titled to  recover  nominal  damages  in 
any  event,  and  whether  the  defend- 
ants could  demand  a  deduction  of  rea- 
sonable  marketing  expenses  would  de- 
pend upon  tbe  facts  that  should  have 
been  left  to  and  decided  by  the  jury. 
If  the  jury  found  that  defendants 
were  wilful  trespassers,  no  deductions 
were  allowable  for  working  expenses, 
but  in  that  case  the  plaintiff  was  en- 
titled to  the  enhanced  value  of  the 
property  taken. 

In  Baker  v.  Hart  (1889)  52  Hun, 
363,  5  N.  Y.  Supp.  345^  it  appeared  that 
the  plaintiffs  were  lessees  of  certain 
lands,  under  a  lease  which  gave  thera 
the  exclusive  right  to  the  devised 
premises,  and  the  sole  and  exclu- 
sive right  to  quarry  and  remove 
stone  therefrom  during  a  term  of 
years.  The  defendants  were  lessees 
of  an  adjoining  lot  from  the  same 
lessor,  and  they  entered  upon  the 
quarry  of  the  plaintiffs  and  took  out 
a  quantity  of  stone,  cutting  it  and 
taking  it  to  New  York.  This  action 
was  brought  for  the  value  of  the  stone 
so  taken.  The  defendants  insisted 
that  the  plaintiffs  could  only  recover 
the  value  of  the  stone  in  the  quarry, 
but  it  was  held  that  the  plaintiffs  could 
recover  the  value  of  the  stone  after  it 
was  cut  by  defendants  and  transport- 
ed to  the  place  of  destination. 

In  Kelvin  Lumber  &  Supply  Co.  v. 
Copper  State  Min.  Co.  (1918)  —  Tex. 
Civ.  App.  — ,  203  S.  W.  68,  it  appeared 
that  two  of  the  defendants  entered 
on  the  mining  claim  of  the  plaintiff, 
extracting  and  removing  ore  there- 
from, which  was  sola  to  the  defendant 
lumber  company,  the  trespass  having 
been  committed  in  an  attempt  to  re- 
locate a  mining  claim.  Although  it 
did  not  appear  whether  the  defend- 
ants were  wilful  trespassers,  it  was 
held  that  they  were  not  entitled  to  re- 
cover expenses  incurred  in  taking  out 
the  ore. 
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6.  Bule  im  England  and  Canada, 

It  is  the  prevailing  rule  in  England 
and  Canada  that  where  a  troepaseer 
mines  and  removes  minerals  from  the 
land  of  anotiier,  and  the  trespass  is 
wilful,  or  fraudulent,  or  discloses  a 
sinister  intention  on  the  part  of  the 
defendant^  the  cost  of  severance  is  not 
allowed,  but  the  defendant  may  obtain 
an  allowance  for  expenses  incurred  in 
bringing  the  mineral  to  bank.  Yukon 
Gold  Co.  V.  Boyle  Concessions  (1914) 
—  Yukon,  — ,  19  D.  L.  R.  386;  Lamb  v. 
Kincaid  (1907)  38  Can.  S.  C.  616,  8 
Ann.  Cas.  36;  Trotter  v.  Maclean 
(1879)  L.  R.  18  Ch.  Div.  574,  49  L.  J. 
Ch.  N.  S.  256,  42  L.  T.  N.  S.  118,  28 
Week.  Rep.  244, 10  Mor.  Min.  Rep.  263; 
Phillips  V.  Homfray  (1871)  L.  R.  6  Ch. 
770,  14  Mor.  Min.  Rep.  677;  Llynvl 
Coal  &  I.  Co.  V.  Brogden  (1870)  L.  R. 

11  Bq.  188,  40  L.  J.  Ch.  N.  S.  46,  23 
L.  T.  N.  S.  518,  19  Week.  Rep.  196; 
Ecclesiastical  Comrs.  v.  North  Eastern 
R.  Co.  (1877)  L.  R.  4  Oh.  Div.  845,  47 
L.  J.  Ch.  N.  S.  20,  36  L.  T.  N.  S.  174, 

12  Mor.  Min.  Rep.  609 ;  Joicey  v.  Dick- 
inson (1882)  45  L.  T.  N.  S.  643. 

In  Lamb  v.  Kincaid  (1907)  38  Can. 
S.  C.  516,  8  Ann.  Cas.  36,  the  plaintiff 
and  defendants  were  owners  of  ad- 
joining mining  claims.  A  dispute 
arose  as  to  the  boundary  line,  and  the 
matter  was  referred  to  the  gold  com- 
missioner, who  gave  a  judgment  favor- 
able to  the  defendants  in  this  action. 
While  an  appeal  from  this  judgment 
was  pending,  the  defendants,  with  the 
knowledge  of  the  plaintiffs,  entered 
upon  the  location  and  removed  a  quan- 
tity of  gold-bearing  earth  from  the 
disputed  and  undisputed  portions  of 
the  location,  intermixing  the  products 
without  keeping  any  account  of  the 
quantity  taken,  and  appropriated  the 
gold  recovered.  It  was  held  that  as 
the  evidence  disclosed  a  sinister  inten- 
tion on  the  part  of  defendants,  and  a 
deliberate  blending  of  the  materials 
by  them,  the  trespass  should  be  con- 
sidered wilful,  and  In  consequence 
they  were  liable  in  damage  for  the 
total  value  of  so  mueh  of  the  inter- 
mixed products  as  was  not  strictly 
proved  to  have  ccxme  from  ^e  undis- 
puted portion  of  the  location,  with  no 


Allowance  for  the  necessary  cost  of 
wiorking  and  mining  the  gold. 

In  Yukon  Oold  Co.  v.  Boyle  Conces- 
sions, eupm,  the  court  followed  the 
rule  of  law  laid  down  in  Lamb  v.  Kin- 
caid, supra,  and  held  that  the  defend- 
ant, who  wilfully  trespassed  on  a 
mining  claim,  removing  minerals 
therefrom,  could  obtain  no  allowance 
for  the  working  cost  of  dredging. 

Where  a  mine  owner  worked  an  ad- 
joining mine,  believing  he  was  to  ob- 
tain a  contract  entitling  him  to  do  so, 
and  during  his  working  of  the  mine 
was  notified  that  no  contract  would 
be  made»  his  working  of  the  mine 
after  this  notification  should  be  treat- 
ed as  fraudulent,  and  in  an  action  for 
damages  for  the  trespass  he  should  be 
allowed  only  the  cost  of  bringing  the 
minerals  to  the  bank.  Trotter  v.  Mac- 
lean (1879)  L.  R.  13  Ch.  Div.  574,  49 
L.  J.  Ch.  N.  S.  256,  42  L.  T.  N.  S.  118, 
28  Week.  Rep.  244,  10  Mor.  Min.  Rep. 
677 

In  Phillips  V.  Homfray  (1871)  L.  R. 
6  Ch.  770,  14  Mor.  Min.  Rep.  677,  the 
owners  of  a  colliery  entered  into  a 
contract  with  an  adjoining  landowner 
for  the  purchase  of  his  land,  without 
disclosing  the  fact,  of  which  he  was 
ignorant,  that  they  had,  without  au- 
thority, gotten  a  quantity  of  coal  from 
under  it.  Action  was  brought  by  the 
owners  of  the  colliery  to  enforce  the 
contract,  and  the  landowner  also 
brought  suit  to  recover  for  tiie  value 
of  the  ore  converted.  It  was  held  that 
the  landowner  was  entitled  to  the 
value  of  the  coal  mined  on  his  land, 
with  an  allowance  for  raising,  but 
none  for  mining,  the  coal. 

In  Llyavi  (3oal  &  L  Go.  v.  Brogden 
(1870)  L.  R.  11  Bq.  188,  40  L.  J.  Ch. 
N.  S.  46,  23  L.  T.  N.  S.  518,  19  Week. 
Rep.  196,  a  bill  in  equity  was  filed 
stating  that  the  defendants  were  own- 
ers of  a  mine  adjoining  a  mine  of  the 
plaintiffs,  and  that  the  defendants,  in 
working  that  portion  of  the  seam 
which  lay  beneatii  their  mine,  had  ex- 
tended liieir  workings  so  as  to  pass 
the  boundary  line  of  tlieir  property, 
and  encroached  upon  the  plaintiffs* 
portion  of  the  seam,  mining  and  rais- 
ing coal  belonging  to  the  plaintiffs. 
The  bill  prayed  for  an  account  of  all 
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coal  worked  by  the  defendants  from 
under  the  plaintiffs'  mine,  and  of  the 
value  of  such  coal.  It  was  held  that 
the  defendants  were  liable  to  account 
for  the  value  of  the  coal  at  the  pitfs 
mouth,  with  juet  allowance  for  the 
cost  of  raising,  but  not  of  getting  or 
severing  the  coal.  This  rule  was  ap- 
plied on  the  theory  that  the  defendant 
had  acted  in  a  manner  wholly  unau- 
thorized and  unlawful  See  to  the 
same  effect,  Ecclesiastioal  Comrs.  v. 
North  Eastern  R.  Co.  (1877)  L.  R.  4 
Ch.  Div.  845,  47  L.  J.  Ch.  N.  S.  20,  36 
L.  T.  N.  S.  174, 12  'ilLor.  1/Lin.  Rep.  609. 

In  a  few  cases  in  England  and  Can- 
ada a  wilful  or  fraudulent  trespasser 
who  mines  and  removes  minerals  from 
the  land  of  another  has  been  held  not 
entitled  to  a  deduction  for  the  ex- 
pense either  of  severing  the  mineral 
or  of  bringing  it  to  bank.  Olsen  v. 
Desjarlais  (1910)  15  West.  L.  Rep,  72; 
Livingstone  v.  Rawyards  Goal  Co. 
(1880)  L.  R.  5  App.  Cas.  25,  42  L.  T. 
N.  S.  834,  28  Wedc.  Rep.  357,  44  J.  P. 
892,  10  Mor.  Mf n.  Rep.  291 ;  Bulli  Goal 
Min.  Co.  V.  Osborne  [1899]  A.  C.  351, 
68  L.  J.  P.  G.  N.  S.  49,  47  Week.  Rep. 
545,  80  L.  1*.  N.  S.  430,  15  Times  L.  R. 
257. 

.In  Olsen  v.  Desjarlais,  supra,  the 
plaintiff,  defendant  and  a  third  per- 
son, who  were  the  owners  of  adjoin- 
ing placer  mining  claims,  entered  into 
a  partnership  agreement  for  the  pur- 
pose of  doing  the  necessary  represen- 
tation work  on  the  three  claims.  It 
was  provided  in  the  agreement  that 
the  work  to  be  performed  on  any  of 
the  claims  should  be  limited  to  the 
representation  work  required  by  the 
Placer  Mining.  Act.  Under  this  agree- 
ment the  defendant  perfbrmed  suffi- 
cient work  on  his  own  location  to  com- 
ply with  ^the  mining  regulations  for 
the  renewal  of  all  three  claitns. 
Thereafter,  the  defendant,  believing 
that  his  location  was  worked  out,  com- 
menced operittioils  on  the  plaintiff's 
claim,  taking  out  a  quantity  of  pay 
dirt.  It  was  held  that,  although  the 
defendant  had  a  right  to  enter  on  the 
plaintiff'e  claim,  he  became  a  tres- 
passer the  moment  he  continued  the 
working  of  the  claim  after  a  sufficient 
amount  of  work  had  been  done  for  the 


necessary  representation  of  the  true 
claimant;  and,  as  it  was  disclosed  by 
the  evidence  that  he  did  so  continue, 
he  became  a  wilful  trespasser,  and 
was  liable  in  damages  for  the  full 
value  of  the  gold  recovered,  without 
any  deduction  for  the  expenses  in- 
curred in  recovering  *  it. 

In  Bulli  Coal  Min.  Go.  v,  Osborne, 
supra,  the  defendant  had  for  a  number 
of  yeaa^  taken  coal  from  the  plaintiff's 
land  by  means  of  secret  underground 
passages,  and  under  circumstances 
which  made  the  trespass  fraudulent. 
It  was  held  that  the  defendant  was 
liable  for  the  market  value  of  the  coal 
at  the  mouth  of  the  pit,  without  any 
allowance  for  the  cost  of  working  and 
raising. 

In  Livingstone  v.  Rawyards  Coal  Co. 
(1880)  L.  R.  5  App.  Cas.  25,  10  Mor. 
Min.  Rep.  291,  the  court,  by  Lord 
Hatcherley,  in  ruling  on  the  measure 
of  damages  in  a  case  of  wilful  tres- 
pass to  mining  land,  said:  "There  is 
no  doubt  that  if  a  man  furtively  and 
in  bad  faith  robs  his  neighbor  of  prop- 
erty, and,  because  it  is  underground, 
is  probably  not  for  some  time  detect- 
ed, the  court  of  equity  in  this  country 
will  struggle,  or  I  would  rather  say, 
will  assert  its  authority,  to  punish 
fraud  by  Ibdng  the  person  with  the 
value  of  the  whole  of  the  property 
which  he  has  so  furtively  taken,  and 
making  him  no  allowance  in  respect 
of  what  he  has  done.'* 

///.  Hu^'in  Alabama  and  Colorado. 

In  Alabama  and  Colorado,  the  com- 
mon-law distin  fishing  characteris- 
tics of  the  actions  of  trespass,  trover, 
and  detinue  are  fully  maintained,  and 
the  principles  governing  the  rules  for 
measuring  damages  appropriate  to  the 
particular  form  of  action  pursued,  are 
strictly  applied  in  these  states.  It 
has  been  held  that  where  a  trespasser 
mines  and  removes  mineral  from  the 
land  of  another,  and  is  sued  in  an  ac- 
tion of  trover,  the  measure  of  dam- 
ages is  the  value  of  the  ore  when  it 
becomes  a  chattel,  allowing  no  credit 
for  the  value  of  defendant-s  labor  in 
effecting  the  severance;  and  it  seems 
that  the  character  of  entry,  as  wilful 
or  unintentional,  is  not  taken  into  con- 
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sideration.  Ivy  Coal  &  Coke  Co.  v. 
Alabama  Coal  &  Coke  Co.  (1902)  135 
Ala.  579,  98  Am.  St.  Rep.  46,  33  So. 
547 ;  Warrior  Coal  &  Coke  Co.  v.  Mabel 
Min.  Co.  (1896)  112  Ala.  624,  20  So. 
918;  Omaha  &  G.  Smelting  &  Ref.  Co. 
V.  Tabor  (1889)  13  Colo.  41,  5  L.R.A. 
236,  16  Am.  St.  Rep.  185,  21  Pac.  925, 
16  Mor.  Min.  Rep.  184. 

If  the  action  is  one  in  trover  or 
detinue  or  trespass  de  bonis  asporta- 
tis,  for  the  conversion,  detention,  or 
taking:  of  ore,  the  ore  should  be  treat- 
ed as  a  chattel  and  valued  accordins:- 
ly.  Dictum  in  Warrior  Coal  &  Coke 
Co.  V.  Mabel  Min.  Co.  (1896)  112  Ala. 
624,  20  So.  918. 

In  Ivy  Coal  &  Coke  Co.  v.  Alabama 
Coal  &  Coke  Co.  supra,  an  action  of 
trover  was  brought  by  the  plaintiff 
against  the  defendant  for  the  mining 
and  conversion  by  the  latter  of  coal  on 
or  out  of  the  land  of  the  plaintiff.  It 
appeared  that  the  acts  of  the  defend- 
ant were  neither  wilful  nor  intention- 
itl,  but  were  done  inadvertently,  under 
the  mistaken  belief  that  the  land  tres- 
passed on  belonged  to  it.  The  meas- 
ure of  damages  was  held  to  be  the 
value  of  the  coal  as  it  lay  in  the  mine 
when  and  after  it  had  been  severed 
from  the  realty,  allowing  no  credit  for 
the  value  of  defendant's  labor  in  ef- 
fecting the  severance;  and  not  the 
value  of  the  coal  in  and  as  a  part  of 
the  realty. 

In  Omaha  &  G.  Smelting  &  Ref.  Co. 
y.  Tabor,  supra,  the  defendant,  who 
purchased  ore  from  ojie  who  obtained 
the  ore  by  trespassing  on  the  plain- 
tiffs mine,  was  sued  in  trover.  The 
court  held  the  defendant  liable,  and 
held  the  measure  of  damages  to  be  the 
value  of  the  ore  sold,  less  the  reason- 
able and  proper  cost  of  raising  it  from 
the  mine  after  it  was  broken,  and 
hauling  from  the  mine  to  the  defend- 
ant's place  of  business.  The  charac- 
ter of  entry,  it  was  held,  whether  wil- 
ful and  malicious,  or  in  good  faith, 
through  inadvertence,  or  mistake, 
could  not  be  considered. 

Where  the  action  is  in  trespass,  the 
measure  of  damages  for  an  innocent 
trespass  is  the  same  as  that  obtaining 
in  the  majority  of  jurisdictions  and 
set  forth  infra,   in  subdivision  I.  a. 


Warrior  Coal  &  Coke  Co*  v.  Mabel  Min. 
Go.  (1896)  112  Ala.  624,  20  So.  918; 
St.  Clair  v.  Cash  Gold  Min.  &  Mill  Co. 
(1897)  9  Colo.  App.  235,  47  Pac.  466, 
18  Mor.  Min.  Rep.  528;  Little  Pitts- 
burg ConsoL  Min.  Co.  v.  Little  Chief 
Consol.  Min.  Ck>.  (1888)  11  Colo.  223,  7 
Am.  St.  Rep.  226,  17  Pac.  760,  15  Mor. 
Min.  Rep.  665;  Montrozona  G^ld  Min. 
Co;  v.  Thatcher  (1904)  19  Colo.  App. 
871,  75  Pac.  595;  United  Coal  Co.  v. 
Canon  City  Coal  Co.  (1897)  24  Colo. 
116,  48  Pac.  1045,  18  Mor.  Min.  Rep. 
639;  Liberty  Bell  Min.  Co.  v.  Moor- 
head  Min.  A  Mill.  Co.  (1914)  58  Colo. 
308,  145  Pac.  686. 

Warrior  Coal  &  Coke  Co.  v.  Mabel 
Min.  Co.  supra,  was  an  action  for  tres- 
pass to  coal  lands.  It  appeared  that 
the  defendant,  in  working  its  own 
mine,  inadvertently  encroached  upon 
the  coal  embedded  in  the  adjoining 
land  of  the  plaintiff,  and  severed  and 
carried  away  therefrom  a  large  quan- 
tity of  plaintiffs  coal.  It  was  held 
that  the  measure  of  damages  was  the 
value  of  the  coal  aa  a  part  of  the  real- 
ty, and  not  as  a  chattel  after  its  re- 
moval. 

In  a  case  of  innocent  trespass  by 
mining  and  milling  metalliferous  ores, 
where  the  trespasser  sells  the  finished 
product  and  applies  the  proceeds  to 
his  own  use,  the  owner  should  be  re- 
imbursed for  his  actual  loss,  and  his 
damages  are  compensatory  only.  The 
measure  of  damages  is  the  gross  value 
of  the  ore  in  place  before  it  was  dis- 
turbed, not  the  net  product  or  gross 
proceeds.  The  damages  may  be  ascer- 
tained by  deducting  from  the  enhanced 
value  or  gross  proceeds  the  cost  of 
making  the  product  at  the  time  of  con- 
version. Liberty  Bell  Min.  Co.  v. 
Moorhead  Min.  &  Mill.  Co.  (1914) 
supra. 

In  Montrozona  Gold  Min.  Co.  v. 
Thatcher  (1904)  19  Colo.  App.  371,  75 
Pac.  595,  the  defendant  leased  a  mine 
from  the  plaintiff,  obligating  himself 
to  sink  a  shaft  a  certain  depth  on  or 
before  a  certain  date»  under  penalty 
of  forfeiture  of  the  lease.  The  de- 
fendant faijied  to  complete  the  shaft 
within  the  time  specified,  bat  contin- 
ued to  mine  the  property,  claiming 
that,  as  he  had  substantially  complifid 
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with  the  contrMt  by  completiiig  the 
shaft  a  few  days  after  the  expiration 
of  the  time  limit,  the  lease  was  not 
forfeited.  The  court  held,  however, 
that  the  lease  was  forfeited,  but  that 
the  lessee  was  not  a  wilful  trespasser, 
and,  in  ruling  on  the  measure  of  dam- 
ages, said:  ''Under  the  facts  as  dis* 
closed  by  this  record,  appellants  can* 
not  be  considered  wilful  trespassers 
within  the  ordinary  legal  acceptation 
of  that  term,  and  therefore  should  be 
allowed,  upon  an  accounting,  the  cost 
of  mining,  tramming,  and  hoisting  the 
ore  to  the  surface.^' 

Where  the  defendants  trespassed  on 
the  mine  of  the  plaintiffs,  mining  and 
removing  coal  therefrom,  if  the  tree-: 
pass  was  innocent  in  character,  the 
rule  of  damages  is,  in  an  action  »of 
trespass,  the  value  of  the  ore  at  the 
time  of  conversion,  less  the  amount 
which  the  defendants  by  their  labor 
had  added  to  that  value.  United  Coal 
Co.  v.  Canon  City  Coal  Co.  (1897)  24 
Colo.  116,  48  Pac.  1045,  18  Mor.  Min. 
Rep.  639. 

The  measure  of  damages  for  an  in* 
nocent  trespass  by  taking  ore  from 
another's  mining  claim  is  the  value  of 
the  ore  as  it  was  in  the  mine,  and  the 
defendants  can  limit  the  recovery, 
first,  by  the  value  of  what  is  taken; 
second,  by  the  cost  of  mining  and  ex- 
tracting, tramming  and  hoisting  to  the 
surface,  or  delivering  it  at  the  pif s 
mouth.  This  is  the  value  of  the  ore 
to  the  plaintiff,  who  would  be  com- 
pelled to  stand  these  expenses  if  he 
had  mined  the  ore  himself.  The  cost 
of  reduction  also  is  usually  a  legiti- 
mate item  of  deduction.  St.  Clair  v. 
Cash  Gold  Min.  &  Mill.  Co.  (1897)  9 
Colo.  App.  285,  47  Pac.  466»  18  Mor. 
Min.  Rep.  523.  See  to  the  same  effect. 
Little  Pittsburg  Consol.  Min.  Co.  v. 
Little  thief  Consol.  Min.  Co.  (1888) 
11  Colo.  223,  7  Am.  St  Rep.  226,  17 
Pac.  760,  15  Mor.  Min.  Rep.  655. 

Likewise  several  Colorado  cases 
have  laid  down,  in  actions  for  tres- 
pass, the  same  rule  as  to  wilful  tres- 
pass as  prevails  in  the  majority  of 
American  jurisdictions.  St.  Clair  v. 
Cash  Gold  Min.  &  Mill.  Co.  (1897)  9 
Colo.  App.  235,  47  Pac.  466,  18  Mor. 
Min.  Rep.  523;  Little  Pittsburg  Con- 
7  A.L.R.— 69. 


sol.  Min.  Co.  V.  Little  Chief  Consol. 
Min.  Co.  (1888)  11  Colo.  228,  7  Am. 
St  Rep.  226,  17  Pac.  760,  15  Mor.  Min. 
Rep.  655;  United  Coal  Co.  v.  Canon 
City  Coal  Co.  (1897)  24  Colo.  116,  48 
Pac.  1045,  18  Mor.  Min.  Rep.  689; 
Liberty  Bell  Min.  &  Mill.  Co.  v.  Moor- 
head  Min.  &  Mill.  Co.  (1914)  58  Colo. 
808,  145  Pac.  686. 

Jn  Liberty  Bell  Min.  &  Mill.  Co.  v. 
Moorhead  Min.  &  Mill.  Co.  supra,  ac- 
tion for  trespass  was  brought  against 
the  defe])dant»  who,  in  working  its 
own  mine,  drove  beneath  the  surface 
of  plaintiff's  mining  location  underr 
ground  workings  into  plaintiff's  terri- 
tory, mining  and  removing  ore  there- 
from. The  question  arose  as  to  the 
measiire  of  damages  in  instances  of 
wilful  trespass,  the  court  holding  that 
''in  case  of  wilful  trespass  upon  met- 
alliferous veins,  where  the  trespasser 
has  mined,  milled,,  and  sold  a  finished 
product,  the  conversion  takes  place 
when  be  applies  the  proceeds  to  his 
own  use,  and  the  measure  of  damages 
is  the  enhanced  value  or  gross  pro- 
ceeds realized  from  the  ore,  without 
deductions  on  account  of  any  vi^lue 
the  trespasser  may  have  bestowed 
upon  the  ore  by  his  labor." 

In  United  Coal  Co.  v.  Canon  City 
Coal  Ck».  (1897)  24  Colo.  116,  48  Pae. 
1045,  18  Mor.  Min>  Rep,  .689,  action 
was  brought  against  the  defendants 
for  wrongfully  trespassing  upon  the 
plaintiff's  land,  mining  and  removing 
coal  therefrom.  The  lower  court 
found  that  the  trespass  conunitted  by 
defendants  was  committed  in  a  wilful 
and  grossly  and  culpably  negligent 
manner.  It  was  held  on  appeal  that 
the  court  was  amply  justified  in  End- 
ing that  the  trespass  was  wilful,  and, 
in  ruling  on  the  measure -of  damages, 
the  court  said:  'The  defendants  be- 
ing wilful  trespassers,  it  was  proper 
to  allow  the  full  value  of  the  coal 
mined,  without  deduction  for  their  la- 
bor and  expense  in  mining  the  same, 
the  rule  of  damages  being  the  value 
of  the  ore  at  the  time  and  place  it  is 
severed  from  the  realty." 

Where  the  defendants  trespassed  on 
the  mine  of  plaintiff,  taking  out  ore, 
not  as  the  result  of  an  honest  mis- 
take   or    an    honest    intention,    but 


980 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


under  circumstances  which  showed 
that  tiiey  had  knowledge  of  the  situ- 
ation, or  where  the  circumstances 
were  such  as  to  legally  charge  them 
with  this  knowledge,  they  are  enti- 
tled to  no  deduction,  and  they  may  not 
reduce  the  amount  of  recovery  by 
proving  the  cost  of  mining.  Having 
been  guilty  of  a  wilful  trespass,  they 
can  reap  no  benefit  from  their  own 
wrong,  and  must  pay  the  value  of  the 
ore,  without  credit  for  the  labor  in* 
cident  to  its  extraction.  St.  Clair  v. 
Cash  Gold  Min.  A  Mill.  Co.  (1897)  9 
Colo.  App.  235,  47  Pac.  466,  18  Mor. 
Min.  Rep.  528.  See  to  the  same  effect 
Little  Pittsburg  Consol.  Min.  Co.  v.  Lit- 
tle Chief  Consol.  Min.  Co.  (1888)  11 
Colo.  228,  7  Am.  St.  Rep.  226,  17  Pac^ 
760,  15  Mor.  Min.  Rep.  655. 

IV,  BuU  in  IllinoiM. 

In  Illinois,  the  measure  of  damages 
in  the  case  of  a  trespasser  who  wrong- 
fully mines  and  removes  mineral  from 
the  lands  of  another  is  held  to  be  the 
value  of  the  article  converted  at  the 
time  it  becomes  a  chattel,  or,  if  re- 
moved to  the  mouth  of  the  pit,  its 
value  at  such  place  less  the  cost  of 
conveying  it  theire.  In  no  instance  is 
the  trespasser  allowed  credit  for  the 
expenses  incurred  and  labor  bestowed 
in  mining  or  producing  the  product. 
This  rule  applies  although  the  tres- 
pass may  have  been  inadvertent,  and 
the  rule  is  the  same  in  both  trespass 
and  trover,  the  only  variation  being 
when  circumstances  of  aggravation 
are  relied  on  in  trespass,  in  which 
case  punitive  damages  may  be  re^ 
covered.  Thomas  Pressed  Brick  Co.  v. 
Hester  (1895)  60  111.  App.  58;  Smoot  v. 
Consolidated  Coal  Co.  (1904)  114  111. 
App.  512;  Perrine  v.  Chicago  &  H. 
Coal  Co.  (1912)  173  111.  App.  287; 
Donovan  v.  Consolidated  CobI  Co. 
(1900)  187  111.  28,  79  Am.  St.  Rep.  206, 
58  N.  E.  290,  21  Mor.  Min.  Rep.  91,  af- 
firming (1900)  88  111.  App.  589;  Mc- 
Guire  v.  Boyd  Coal  &  Coke  Co.  (1908) 
236  111.  69,  86  N.  E.  174;  Robertson  v. 
Jones  (1874)  71  111.  406,  10  Mor.  Min. 
Rep.  190;  McLean  County  Coal  Co.  v. 
Long  (1876)  81  HI.  859,  10  Mor.  Min. 
Rep.  198;  Illinois  &  St.  L.  R.  Co.  v. 
Ogle   (1876)  82  111.  627,  25  Am.  Rep. 


842,  10  Mor.  Min.  Rep.  198;  McLean 
County  Coal  Co.  v.  Lennon  (1879)  91 
111.  561,  33  Am.  Rep.  64,  10  Mor.  Min. 
Rep.  277;  Illinois  &  St.  L.  R.  Co.  v. 
Ogle  (1679)  92  111.  353,  10  Mor.  Min. 
Rep.  282. 

Perrine  v.  Chicago  &  H.  Coal  Co. 
(1912)  178  111.  App.  287,  was  an  ac- 
tion in  trespass  wherein  it  appeared 
that  the  defendant,  in  working  its  coal 
mine,  inadvertently  dug  and  removed 
coal  from  the  land  of  plaintiff,*  due  to 
a  mistaken  view  of  the  boundary  line. 
The  measure  of  damages  was  held  to 
be  the  value  of  the  coal  immediately 
after  it  was  severed  from  the  land,  al- . 
lowing  no  deduction  for  the  cost  of 
severance. 

In  McGuire  v.  Boyd  Coal  &  Coke  Co* 
(1908)  286  111.  69,  86  N.  E.  174,  a  pro- 
ceeding was  instituted  to  enjoin  de- 
fendants from  removing  coal  from 
land  in  which  the  complainant  held 
the  mineral  rights,  and  to  recover 
damages  for  coal  previously  removed. 
One  defendant>  it  appeared,  owned  the 
coal  under  the  land  adjoining  that  in 
which  die  complainant  owned  the  min- 
eral rights,  which  be  leased  to  his  co- 
defendant,  the  Boyd  Coal  ft  Coke 
Company.  The  company,  under  his  ex- 
press direction,  knowingly  and  inten- 
tionally went  over  the  line  and  mined 
and  removed  complainant's  coal.  The 
measure  of  damages  was  held  to  be 
the  value  of  the  coal  at  the  mouth  of 
the  pit,  less  the  cost  of  conveying  it 
there  from  the  place  where  mined. 
The  def«idant  was  held  not  to  be  en- 
titled to  anything  for  the  general  ex- 
pense of  mining.  The  only  deduction 
allowed  from  the  value  of  the  coal  at 
the  mouth  of  the  pit  was  the  expenses 
for  loading  and  hauling  the  coal  to 
the  foot  of  the  shaft,  and  of  hoisting 
and  dumping  it  into  the  car  at  {he  top. 

In  Smoot  V.  Consolidated  'Coal  Co. 
(1904)  114  111.  App.  512,  it  appeared 
that  the  plaintiff  in  1898  conveyed  to 
the  defendant  the  coal  rights  in  a  cer- 
tain parcel  of  land.  The  veins  of  coal 
carried  in  considerable  quantities  a 
mineral  known  as  ^'sulphur  rocks^  or 
''iron  pyrites,'*  which  in  the  usual 
course  of  mining  for  coal  was  severed 
from  the  soil,  and,  being  of  no  value, 
was  treated  as  waste.    However,  about 
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the  year  1901»  an  invention  having 
opened  a  market  for  this  hitherto 
waste  material  in  the  manufacture  of 
acids,  the  defendant,  in  the  operation 
of  the  mine  on  plaintiffs  land,  saved 
and  sold  a  large  quantity  of  this  min- 
eral. It  was  held  that  the  defendant 
was  guilty  of  conversion,  and  the 
measure  of  damages  was  held  to  be 
the  value  of  the  iron  pyrites  at  the 
mouth  of  the  pit,  less  the  cost  of  dig*- 
ging  it  and  the  cost  of  separating  it 
from  the  merchantable  coal.  The 
court,  in  fixing  the  measure  of  dam- 
ages, reviewed  the  holdings  in  Doiio- 
van  V.  Consolidated  Coal  Co.  (1900) 
187  111.  28,  79  Am.  St.  Rep.  206,  58  N.  E. 
290,  21  Mor.  Min.  Rep.  91,  affirming 
(1900)  88  111.  App.  589,  supra,  and 
McLean  County  Coal  Co.  v.  Long 
(1876)  81  111.  359,  10  Mor.  Min.  Rep. 
193,  supra,  and,  while  adhering  to  the 
rule  laid  down  in  those  eases,  distin- 
guished the  case  in  hand.  Bonne,  J., 
saying:  "The  removal  by  appellee  of 
the  iron  pyrites  in  question,  from  its 
place  of  deposit  in  the  coal  vein,  is  not 
attributable  to  negligence  or  inadver- 
tence, but  to  a  right,  incident  to  its 
right  by  grant  under  the  deed,  to  re- 
move the  coal.  It  is  undisputed  that 
appellee  mudt,  of  necessity,  remove 
the  iron  pyrites  in  availing  itself  of  its 
right  under  the  deed  to  remove  the 
coal.'* 

In  Donovan  v.  Consolidated  Coal 
Co.  supra,  it  appeared  that  the  de- 
fendant owned  a  tract  of  land  in 
which  was  a  coal  mine,  and  also  owned 
the  surface  of  an  adjoining  tract,  in 
which  tract  the  plaintiff  owned  the 
coal  rights.  The  defendant  entered 
into  a  contract  with  a  mining  company 
by  which  he  leased  to  them  for  a  term 
of  years  his  mine,  and  also  granted 
to  them  the  right  to  mine  and  remove 
the  coal  underlying  the  iirst  tract,  as 
well  as  the  coal  of  plaintiff  to  which 
he  did  not  have  or  claim  any  title,  the 
mining  company  agreeing  to.  pay  the 
defendant. a  c^rtitin  price  per  ton  for 
all  the  coal  so  mined.  The  mining 
company,  through  its  agent,  removed 
coal  from  the  tract  in  which  the  plain- 
tiff had  the  coal  rights,  and  paid  the 
defendant  therefor  the  price  per  ton 
specified  in  his  contract.    The  court 


held  that,  as  the  defendant  authorized 
and  directed  the  trespass,  he  was  lia- 
ble to  the  plaintiff,  and  held  the  meas- 
ure of  damages  to  be  the  full  value 
of  the  coal  at  the  mouth  of  the  pit, 
less  the  cost  of  transporting  it  thither 
and,  if  it  was  loaded  on  railroad  cars, 
the  expense  incident  thereto,  but  no 
allowance  should  be  made  for  digging. 

In  Thomas  Pressed  Brick  Co.  v.  Her- 
ter,  supra,  it  appeared  that  the  plain- 
tiff and  defendant  owned  adjoining 
tracts  of  coal-bearing  lands,  and  that 
the  defendant  company  operated  a 
mine  on  its  land  and  in  its  operations 
extended  the  mine  into,  and  removed 
coal  from,  the  land  of  plaintiff.  Ac- 
tion for  tfespasB  was  brought  by 
plaintiff  to  recover  damages  for  the 
coal  taken.  In  fixing  the  amount  of 
damages  recoverable,  the  court  said: 
"The  measure  of  appellee's  right  of 
recovery  or  damages  is  the  value  of 
the  coal  at  the  mouth  of  the  pit  or 
mine,  less  the  cost  of  conveying  it 
there  from  the  place  where  dug  or 
mined,  allowing  nothing  for  digging 
or  the  labor  of  separating  stone,  sul- 
phur, slate,  earth,  or  other  substances 
from  it.  Nothing  is  to  be  allowed  the 
appellant  company  for  the  minings  or 
any  other  acts  necessary  to  the  pro- 
duction of  the  coal  as  an  article  of 
commerce." 

In  McLean  County  Coal  Co.  v.  Long 
(1876)  81  111.  359,  10  Mor.  Min.  Rep. 
193,  action  in  trover  was  brought  by 
the  plaintiff  against  the  defendant 
coal  company  to  reeover  damages  for 
the  conversion  of  a  quantity  of  coal 
taken  from  the  land  of  plaintiff. 
There  was  no  controversy  about  the 
fact  of  taking  and  converting  the  coal, 
the  only  question  being  as  to  the  meas- 
ure of  damages.  It  was  held  that  the 
same  rule  prevailed  in  trespass  for 
breaking  and  entering  a  coal  mine  and 
carrying  away  coal,  and  trover  for  the 
coal,  except  when  circumstances  of 
aggravation  are  relied  on  in  trespass. 
This  rule  is  the  vahie  of  the  coal  at 
the  moment  it  was  severed  by  the  de- 
fendant and  thrown,  into  the  run. 
The  defendant  cannot  be  reimbursed 
for  the  expense  and  trouble  of  mining 
it,  but  he  can  be  allowed  the  expense 
necessary  to  carry  it  to  the  mouth  of 
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the  pit,  as  any  person  purchasing:  the 
coal  in  the  pit  would  have  deducted 
from  the  price  the  cost  of  bringing  it 
to  the  pit's  mouth.  See  to  the  same 
effect,  McLean  County  Coal  Co.  v.  Len- 
fion  (1879)  91  111.  561,  33  Am.  Rep. 
64,  10  Mor.  Min.  Rep.  277. 

Robertson  v.  Jones  (1874)  71  111. 
405,  10  Mor.  Min.  Rep.  190,  was  an  ac- 
tion for  trespass,  brought  by  plaintiff 
against  defendant  to  recover  damages 
for  coal  taken  from  the  mine  of  plain- 
tiff. It  was  held  that  the  plaintiff  could 
recover  the  value  of  the  coal  after  it 
was  dug  in  the  bank,  or  he  could  recov- 
er its  value  at  the  mouth  of  the  pit,  less 
the  cost  of  conveying  it  after  it  was 
dug  to  the  mouth  of  the  pit,  and  was 
not  limited  to  the  value  of  the  coal 
taken  as  it  lay  in  the  ground,  and  the 
defendant  should  be  allowed  nothing 
for  digging.  See  to  the  same  effect, 
Illinois  &  St  L.  R.  Co.  v.  Ogle  (1876) 
82  111.  627,  25  Am.  Rep.  342,  10  Mor. 
Min.  Rep.  198 ;  Illinois  &  St  L.  R.  Co. 
v.  Ogle  (1879)  92  HI.  358, 10  Mor.  Min. 
Rep.  282. 

V.  Bnle  4n  Maryland. 

In  Maryland,  prior  to  1894,  the  cases 
uniformly  held  the  measure  of  dam- 
ages in  cases  where  one  trespassed  on 
land  and  mined  and  removed  mineral 
therefrom,  to  be  the  value  of  the  min- 
eral after  it  was  severed  from  its  na- 
tive land  without  allowance  for  ex- 
penses incurred  in  severing;  and  the 
measure  of  the  value  was  generally 
deemed  to  be  the  price  of  the  coal 
after  it  arrived  at  the  mouth  of  the 
pit,  allowing  a  deduction  for  the  cost 
of  conveying  it  there.  This  rule  was 
applied  irrespective  of  whether  the 
trespass  was  inadvertent  or  under  a 
bona  fide  claim  of  title,  or  was  com- 
mitted negligently,  the  only  variation 
of  the  rule  being  when  circumstances 
of  aggravation  were  relied  on,  in  which 
case  punitive  damages  could  be  re- 
covered. Atlantic  ft  G.  C.  Consol.  Coal 
Co.  V.  Maryland  Coal  Co.  (1884)  62 
Md.  185;  Blaen  Avon  Coal  Co.  v.  Mc- 
Culloch  (1882)  59  Md.  40S,  48  Am.  Rep. 
560;  Franklin  Coal  Go.  v.  McMillan 
(1878)  49  Md.  549,  S3  Am.  Rep.  280, 
10  Mor.  Min.  Rep.  224;  Barton  Coal 
Co.  V.  Cox  (1878)  39  Md.  1,  17  Am. 
Rep.  525,  10  Mor.  Min.  Rep.  157. 


However,  by  a  statute  since  enacted 
(Pub.  Civ.  Laws,  §  92,  art.  75),  it  la 
provided  that  "in  the  absence  of  fraud, 
negligence,  or  wilful  trespass  the 
measure  of  damages  for  the  wrongful 
working  and  abstracting  of  another's 
minerals  is  the  value  of  the  minerals 
in  their  native  state,  before  severance, 
to  the  person  from  whose  property 
they  were  taken  at  the  time  of  the 
taking."  And  the  same  statute  fur- 
ther provides  that  "if  one  furtively 
or  in  bad  faith  works  and  abstracts 
minerals  from  the  land  of  another,  the 
party  so  offending  may  be  charged 
with  the  whole  value  of  the  minerals 
taken,  and  allowed  no  deduction  in  re- 
spect of  his  labor  and  etxpenses  in 
getting  them."  Under  that  act  the 
rule  as  enunciated  in  the  latest  re- 
ported case  dealing  with  the  question, 
is  in  accord  with  the  general  rule  as 
heretofore  stated.  Mt.  Savage  George's 
Creek  Coal  Co.  v.  Monahan  (1918)  132 
Md.  654,  104  Atl.  480. 

In  that  case  a  bill  in  equity  was  Hied 
to  restrain  the  defendant  from  tres- 
passing on  the  plaintiff's  land  and 
mining  and  carrying  away  coal,  and 
for  damages  for  coal  removed.  The 
court,  after  quoting  sections  of  the 
statute  referred  to  above,  recognized 
the  fact  that  the  rule,  as  laid  down 
in  former  cases  where  the  trespass 
was  inadvertent,  or  under  a  claim  of 
right  or  title,  had  been  changed  by 
this  statute  so  as  to  make  the  tres- 
passer in  such  cases  liable  only  for  the 
value  of  the  coal  as  it  lay  in  the  bed 
before  being  mined,  but  held,  however, 
that  there  was  ample  evidence  to  show 
negligence  of  a  very  decided  character, 
and  the  measure  of  damages,  there- 
fore, should  be  the  value  of  the  coal 
after  severance,  allowing  the  defend- 
ant nothing  for  expenses  in  effecting 
the  severance. 

Ff .  Bt4le  in  Sa%ith  Dahota. 

By  a  statute  in  South  Dakota  it  is 
provided  that  the  detriment  caused  by 
the  wrongful  conversion  of  personal 
property  is  presumed  to  be  the  value 
of  the  property  at  the  time  of  the  con- 
version, with  interest  from  that  date, 
or,  where  the  action  has  been  prose- 
cuted with  reasonable  diligence,  the 
highest  market  value  of  the  property 
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at  any  time  between  the  conversion 
and  the  verdict,  without  interest,  at 
the  option  of  the  injured  party. 

In  Golden  Reward  Min.  Go.  v.  Bux- 
ton Min.  Go.  (1899)  38  C.  0.  A.  228, 
97  Fed.  413,  the  plaintiff  brought  an 
action  in  trespass  against  the  defend- 
ant to  recover  damages  for  a  wrongful 
entry  upon  its  mine,  situated  in  South 
Dakota,  and  for  the  removal  there- 
from and  conversion  to  its  own  use 
of  a  large  amount  of  gold  and  silver 
bearing  ore.  It  was  held  that  since 
the  wrong,  complained  of,  for  which 
compensation  was  demanded,  was  the 
unlawful  conversion  of  the  mineral- 
bearing  ores  after  they  had  been  brok- 
en down  and  converted  into  person- 


alty, the  action,  therefore,  was  in  its 
essence  a  suit  for  the  wrongful  con- 
version of  personal  property,  notwith- 
standing the  fact  that  the  complaint 
also  charged  a  trespass  on  real  prop- 
erty; and  the  statute  was  held  to  be 
applicable,  since  the  action  had  been 
prosecuted  with  reasonable  diligence. 
In  this  connection  the  court  said: 
*'We  can  conceive  no  sufficient  reason 
why  the  form  of  the  action  should  de- 
prive a  plaintiff  of  the  benefit  of  the 
rule,  when,  as  in  the  present  instance, 
it  transpires  that  the  action  is  essen- 
tially one  for  the  wrongful  conversion 
of  personal  property,  and  when  no 
other  kind  of  damage  is  recovered.' 

W.  F.  F. 


f> 


S.  S.  HART  et  al.,  Appts., 

v. 

CITIZENS'  NATIONAL  BANK  of  Ft.  Scott,  Kansas- 

Manias  Supreme  Court —' Xavember  8,  1010, 

(105  Kan.  434,  185  Pac.  1.) 

Limitation  of  actions  —  bar  against  trustee  —-  effect  on  beneficiaries. 

A  testatrix  devised  and  bequeathed  property  to  a  trustee  for  the  benefit 
of  her  grandchildren.  The  beneficiaries  were  minors,  and  were  not  to 
receive  the  trust  estate  until  they  reached  the  age  of  twenty^five  years* 
Until  that  time  the  trustee  was  vested  with  title  and  with  full  power  and 
discretion  respecting  management  and  disposition  of  the  trust  property. 
A  portion  of  the  property  consisted  of  bank  stock,  which  the  trustee  dis- 
posed of  to  the  defendant,  under  such  circumstances  as  to  constitute  a 
breach  of  trust,  in  which  the  defendant  knowingly  participated.  After- 
wards the  trustee  resigned,  and  another  trustee  was  appointed,  who  became 
vested  with  the  same  title  and  authority  as  her  predecessor.  She  suffered 
her  right  of  action  to  recover  the  bank  stock,  or  its  proceeds  or  value,  from 
the  defendant,  to  become  barred  by  the  Statute  of  Limitations.  Held, 
subsequent  action  by  the  ben^ciaries,  after  they  became  of  agei  against 
the  bank  for  the  same  relief,  was  barred. 

[See  note  on  this  question  beginning  on  page  938.} 

■  11     I       I        I  I  ■  !■     .     ■     ■  I.     -     .1  ^ 

Headnote  by  Bubch,  J. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Bourbon 
County  (Gates,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
bank  stock,  or  its  proceeds  or  value,  belonging  to  a  certain  trust  estate 
which  a  trustee  thereof  disposed  of  to  the  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Sheppard,  Shepiwrd,  & 
Sheppard  and  J<4in  B.  Hart  for  appel- 
lants. 

Messrs.  John  H.  Grain  and  A,  M« 
Keene,  for  appellee: 

The  trustee,  who  is  a  necessary  par* 
ty  to  the  action,  is  the  one  who  is 
bound  to  account  to  the  cestui  que 
trust,  and  is  the  only  one  for  whom 
judgment  can  be  rendered  herein. 

Perrin  v.  Lepper,  26  Fed.  545;  Winn 
V.  Strickland,  34  Fla.  610,  16  So.  606; 
Gassiday  v.  McDaniel,  8  B.  Mon.  519; 
Phipps  v.  Tarpley,  24  Miss.  597 ;  Reed 
V.  Reed,  16  N.  J.  Eq.  248 ;  Gates  v.  Ben- 
nett, 33  Ark.  475;  Grant  v.  Heverin, 
77  Gal.  263,  19  Pac.  493,  18  Pac.  647; 
Judd  V.  Dike,  30  Minn.  380,  15  N.  W. 
672;  Reed  v.  Harris,  7  Robt.  151 ;  Penn- 
sylvania R.  Go.  V.  Duncan,  111  Pa.  352, 
5  Atl.  742 ;  Myers  v.  Hale,  17  Mo.  App. 
204;  Western  R.  Co.  v.  Nolan,  48  N.  Y. 
513;  Paget  v.  Pease,  53  Hun,  636,  24 
N.  Y.  S.  R.  762,  6  N.  Y.  Supp.  386; 
Lindheim  v.  Manhattan  R.  Go.  68  Hun, 
122,  22  N.  Y.  Supp.  685 ;  Ashton  v.  At- 
lantic Bank,  3  Allen,  217. 

Demurrer  is  not  proper  to  present 
defect  of  parties. 

Yount  V.  Hoover,  95  Kan.  755,  L.R.A. 
1915F,  1120,  149  Pac.  508,  Ann.  Gas. 
1918G,  148. 

The  Statute  of  Limitations  is  a  bar 
to  this  claim. 

19  Am.  A  Eng.  Enc  Law,  185,  §  5; 
25  Gyc.  1010-1012;  Kennedy  v.  Winn, 
80  Ala.  165;  Naddo  v.  Bardon,  2  G.  G. 
A.  335,  4  U.  S.  App.  642,  51  Fed.  493, 
affirming  47  Fed.  782 ;  Badger  v.  Bad- 
ger, 2  Wall.  87, 17  L.  ed.  836 ;  Twin-Lick 
Oil  Go.  V.  Marbury,  91  U.  S.  587,  23 
L.  ed.  328,  3  Mor.  Min.  Rep.  688. 

When  the  trustee  is  barred  the  ben- 
eficiary is  also  barred. 

Meeks  v.  Olpherts,  100  U.  S.  564,  25 
L.  ed.  735;  Bryan  v.  Weems,  29  Ala. 
426,  65  Am.  Dec.  407;  Patchett  v. 
Pacific  Goast  R.  Go.  100  Gal.  505,  35 
Pac.  73;  Brady  v.  Walters,  55  Ga.  25; 
Coleman  v.  Walker,  3  Met.  (Ky.)  65, 
77  Am.  Dec.  163;  Weaver  v.  Leiman, 
52  Md.  708;  Burkhead  v.  Colson,  22 
N.  C.  (2  Dev.  &  B.  Eq.)  77;  Williams 
V.  Otey,  8  Humph.  563,  47  Am.  Dec. 
632;  McAdams  v.  Mc Adams,  10  Tex. 
Civ.  App.  653,  32  S.  W.  87;  Sheppard 
V.  Turpin,  3  Gratt.  373;  Fleming  v. 
Gilmer,  35  Ala.  62 ;  Hastie  v.  Aiken,  67 
Ala.  313;  McLeran  v.  Benton,  73  Gal. 
329,  2  Am.  St.  Rep.  814,  14  Pac.  879; 
Wilmerding  v.  Russ,  33  Conn.  67; 
Mathews  v.  Durkee,  34  Fla.  559,  16  So. 
411;  Pendergrast  v.  Foley,  8  Ga.  1; 


Ford  V.  Cook,  73  Ga.  215;  Crawley  v. 
Richardson,  78  Ga.  213;  McCrary  v. 
Clements,  95  Ga.  778,  22  S.  E.  675; 
Rosson  V.  Anderson,  9  B.  Mon.  423; 
Darnall  v.  Adams,  13  B.  Mon.  273; 
Daniells  v.  Daniells,  92  Mich.  208,  52 
N.  W.  308;  Ewing  v.  Shannahan,  113 
Mo.  188,  20  S.  W.  1066;  Ervin  v. 
Brooks,  111  N.  G.  358,  16  S.  E.  240; 
South  Carolina  Mfg.  Co.  v.  Bank  of 
State,  27  S.  C.  Eq.  (6  Rich.)  227; 
Sanchez  v.  Dow,  23  Fla.  445,  2  So.  842; 
Wells  V.  Perry,  62  Mo.  573 ;  Stevenson 
V.  Saline  County,  65  Mo.  425;  James  v. 
James,  41  Ark.  301;  Clay  Center  v. 
Myers,  52  Kan.  363,  85  Pac.  25. 

The  trustee  had  the  right  to  sell  the 
bank  stock,  and  the  bank  had  the  right 
to  buy  it. 

Fisher  v.  Fairbank,  ISB  IlL  187,  M 
N.  E.  962;  Dickson  v.  New  York  Bis- 
cuit Co.  211  111.  468,  71  'N.  E.  1058; 
Hinds  V.  Hinds,  85  Ind.  312;  McCleary 
V.  Chipman,  32  Ind.  App.  489,  68  N.  E. 
320;  Hughes  v.  Bent,  118  Ky.  609,  81 
S.  W.  931 ;  Purdie  v.  Whitney,  20  Pick. 
26;  Goodrich  v.  Proctor,  1  Gray,  570; 
Hackett  v.  Hackett,  67  N.  H.  424,  40 
Atl.  434;  Wetmore  v.  Midmer,  21  N.  J. 
Eq.  242;  Bigelow  v.  Tilden,  52  App. 
Div.  390,  65  N.  Y.  Supp.  140;  Reade  v. 
Continental  Trust  Co.  28  Misc.  721,  60 
N.  Y.  Supp.  258;  Whatley  v.  Oglesby, 
—  Tex.  Civ.  App.  — ,  44  S.  W.  44;  Re 
Trelease,  49  Misc.  205,  96  N.  Y,  Supp. 
138,  affirmed  in  115  App.  Div.  654,  100 
N.  Y.  Supp.  1051 ;  Green  v.  Crapo,  181 
MasB.  55,  62  N.  E.  956 ;  Garter  v.  Brook- 
er,  4  Ky.  L.  Rep.  722  (abstract) ;  Taft 
V.  Smith,  186  Mass.  31,  70  N.  E.  1031 ; 
Bartol's  Estate,  182  Pa.  407,  38  Atl. 
527;  Clark  v.  Anderson,  13  Bush,  111; 
Merriwether  v.  Merriwether,  3  Ky.  L. 
Rep.  326.  i 

Biirch,  J.,  delivered  the  opinion  of 
the  court: 

The  action  was  one  for  relief  by 
beneficiaries  of  a  trust,  regarding 
bank  stock  belonging  to  the  trust 
estate  whidi  the  trustee  disposed  of 
to  the  defendant.  The  plaintiffs 
were  defeated,  and  appeal. 

The  will  of  Nellie  D.  Stadden  de* 
vised  and  bequeathed  one  third  of 
her  estate  to  her  son,  Leo  I.  Stad- 
den, one  third  to  her  daughter,  Lil- 
lian M.  Prager,  and  one  third  to  Leo 
I.  Stadden  as  trustee  for  the  testa- 
trix's grandchildren,  the  plaintiffs, 
who  were  children  of  a  deceased 
daughter,  Nellie  Stadden  Hart.    The 
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beneficiaries  were  minors,  and  were 
not  to  receive  the  trust  estate  until 
they  arrived  at  the  age  of  twenty- 
five  years.  Until  that  time,  the  trus- 
tee was  vested  with  title,  and  with 
power  and  discretion  over  manage- 
ment and  disposition  of  the  estate, 
as  complete  and  absolute  as  lan- 
guage could  express.  The  following 
clause  of  the  will  related  specifically 
to  property  of  the  kind  in  contro- 
versy. ''My  said  trustee  is  also  em- 
powered to  continue  to  hold  any  and 
all  stodcs  coming  into  his  power  as 
trustee  and  receive  the  dividends 
therefrom,  or  to  sell  the  same  and 
loan  or  invest  the  proceeds  from 
such  sale  as  to  him  may  seem  best 
and  proper." 

The  trustee  duly  qualified,  and 
entered  upon  administration  of  the 
trust. 

The  husband  of  the  testatrix  was 
a  wholesale  grocer.  After  his  death 
the  business  was  incorporated  as 
the  I.  Stadden  Grocery  Company, 
the  entire  capital  stock  of  which 
was  subscribed  by  the  testatrix  and 
her  children,  Leo  Stadden  and  Lil- 
lian Prager.  The  testatrix  used 
the  grocery  company  very  much  as 
other  people  use  a  bank,  for  the  pur- 
pose of  depositing  and  withdrawincr 
funds.  A  part  of  the  assets  of  the 
trust  estate  consisted  of  a  share  of 
a  large  credit  which  she  had  on  the 
books  of  the  grocery  company  at  the 
time  of  her  death, — and  it  may  be 
said  that  the  grocery  company  was 
considered  to  be  as  sound  financially 
as  the  defendant  bank  itself.  A  part 
of  the  personal  property  disposed  of 
by  the  will  consisted  of  shares  of 
stock  of  the  grocery  company  and 
shares  of  the  capital  stock  of  the 
defendant  bank.  By  virtue  of  a 
divisiorf  of  property  between  the 
legatees  named  in  the  will,  shares  of 
grocery  company  stock  and  shares 
of  bank  stock  were  set  oif  to  the 
trust  estate,  and,  on  application  of 
the  trustee,  the  defendant  issued  a 
certificate  for  twenty  shares  of  its 
capital  stock  to  ''X^o  L  Stadden, 
trustee." 

The  grocery  company  was  indebt- 
ed to  the  bank.     The  president  of 


the  bank  desired  the  indebtedness 
reduced,  and  in  order  to  do  so,  in 
February  or  March,  1902,  Leo  I. 
Stadden,  trustee,  indorsed  in  blank 
and  delivered  to  the  bank  the  cer- 
tificate which  had  been  issued  to 
him,  at  its  par  value  of  $100  per 
share.  The  bank  gave  the  grocery 
company  credit  on  its  indebtedness, 
and  the  trustee's  account  with  the 
grocery  company  was  given  proper 
credit.  The  bank  continued  to  own 
the  stock  until  July  or  August,  1904, 
when  it  was  disposed  of  to  purchas- 
ers for  value,  and,  assuming  the 
present  action  to  be  well  grounded, 
it  was  not  possible  for  the  plaintiffs 
to  recover  the  identical  shares. 
Some  of  the  facts  just  stated  are 
disputed;  but,  for  the  purpose  of 
the  decision,  the  plaintiffs'  version 
of  what  occurred  is  accepted.  It  is 
also  assumed,  as  the  plaintiffs  con- 
tend, that  the  bank  knew  the  fidu- 
ciary capacity  and  relation  in  which 
Leo  I.  Stadden  held  the  certificate. 
Leo  L  Stadden  resigned  as  trus- 
tee in  May,  1902,  and  his  sister,  Lil- 
lian M.  Prager,  was  duly  appointed 
in  his  stead.  She  qualified  as  trus- 
tee, and  became  vested  with  full  title 
to  the  trust  estate,  and  vested  witli 
all  power  and  discretion  over  it  con- 
ferred by  the  will.  Because  the 
bank  stock  had  been  disposed  of  by 
her  predecessor,  it  did  not  come  into 
her  possession;  but  there  did  come 
into  her  possession  as  part  of  the 
trust  estate  a  large  credit  to  the 
account  of  the  trustee  on  the  bookd 
of  the  grocery  company,  composed 
in  part  of  the  proceeds  of  the  sale 
of  the  bank  stock.  Evidence  for  the 
plaintiffs  indicated  that  Lillian  M« 
Prager  knew  the  bank  stock  had 
been  applied  <m  the  grocery  com- 
pany's indebtedness  to  the  bank 
about  the  time  the  transaction  oc- 
curred. Her  husband,  William 
Prager,  was  then  secretary  and 
treasurer  of  the  grocery  company. 
He  transacted  all,  or  substantially 
all,  of  his  wife's  business  as  trustee* 
Immediately  after  her  appointment, 
Lee  Hart,  father  of  tiie  plaintiffs, 
who  was  then  living,  told  William 
Prager  that  Leo  had  disposed  of  the 
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bank  stock,  and  it  would  not  be 
among  the  things  turned  over,  Wil- 
liam Prager  was  informed  that  the 
bank  stock  went  to  the  credit  of  the 
children  on  the  books  of  the  gro* 
eery  company,  and  if  Lillian  M. 
Prager  did  not,  as  she  testified,  per- 
sonally know  the  fact  at  the  time, 
she  was  charged  with  knowledge  di- 
rectly after  she  became  trustee. 

On  May  26,  1902,  the  grocery 
company  sold  its  merchandise,  went 
out  of  business,  and  proceeded  to 
wind  up  its  affairs.  The  trustee  did 
not  attempt  to  recover  the  stock 
from  the  bank,  or  attempt  to  recover 
its  value  from  either  Leo  I.  Stadden 
or  the  bank,  and  the  value  of  the 
stock  was  not  realized  from  the 
credit  on  the  books  of  the  grocery 
company.  In  April,  1916,  the  bene- 
ficiaries commenced  this  action  on 
their  own  account. 

The  district  court  did  not  make 
findings  of  fact,  and  the  basis  of  its 
judgment  can  only  be  surmised. 
Under  the  well-understood  rule,  the 
judgment  includes  a  finding  of  all 
facts  supported  by  evidence  and  in- 
ferences from  evidence  favorable  to 
the  defendant,  which  will  sustain 
the  decision  on  any  legally  tenable 
theory. 

About  the  time  this  suit  was  com- 
menced, Lillian  M.  Prager  asked  to 
be  relieved  as  trustee.  The  bene- 
ficiaries intervened  in  the  proceed- 
ing, and  charged  her  with  various 
derelictions  of  duty,  whereby  the 
trust  estate  had  been  greatly  de- 
pleted, to  their  detriment.  The  mat- 
ter was  tried,  and  the  court  made 
extensive  findings  of  fact,  covering 
administration  of  the  trust  from  the 
time  it  was  created,  including  the 
bank-stock  transaction.  The  trial 
followed  the  trial  of  the  present  ac- 
tion. The  two  cases  were  taken  un- 
der advisement,  and  were  decided  on 
the  same  day.  With  reference  to 
the  bank-stock  transaction,  the 
court,  in  the  matter  of  the  trustee- 
ship of  Lillian  M.  Prager,  made  the 
following  finding:  *'In  thus  using 
the  capital  stock  held  by  him  as 
trustee  in  reducing  the  indebtedness 
of  the  grocery  company  to  the  bank, 


and  in  increasing  the  indebtedness 
of  the  grocery  company  to  himself 
as  trustee,  Leo  I.  Stadden  acted  in 
good  faith,  without  any  intent  to 
injure  or  endanger  the  trust  estate, 
and  in  the  honest  belief  that  the 
change  of  investment  of  this  portion 
of  the  trust  fund  was  the  best  thing 
to  do  under  the  circumstances,  and 
would  not  result  in  any  loss  to  the 
trust  estate;  and  I  find  that  in  so 
doing  he  was  guilty  of  no  act  which 
would  render  him  responsible  for 
loss,  if  any  occurred,  and  that  he 
was  exercising  fairly  and  honestly 
his  judgment  and  discretion  in  the 
handling  of  the  trust  estate,  in  ac- 
cordance with  the  power  conferred 
upon  him  by  the  trust  instrument.'' 

It  is  likely  the  decision  in  the  suit 
against  the  bank  was  rested  on  a 
similar  finding,  not  formally  stated* 
However  this  may  be,  substantially 
at  the  close  of  the  evidence  in  the 
bank's  case,  leave  was  asked  and 
granted  to  amend  the  answer  to 
raise  the  bar  of  the  Statute  of  Limi- 
tations. The  application  was  resist- 
ed, and  the  ruling  permitting  the 
answer  to  be  amended  is  assigned  a& 
error.  The  subject  was  clearly  one 
within  the  discretion  of  the  court. 
All  the  facts  had  been  fully  devel- 
oped. Nothing  additional  was  of- 
fered, or  indicated  as  available, 
which  would  affect  the  starting  or 
the  running  of  the  Statute  of  Limi- 
tations, arid  the  plaintiff  suffered  no 
legal  prejudice  from  the  amend- 
ment. 

Assuming  that  in  disposing  of  the 
stock  to  the  bank  the  trustee  was 
guilty  of  a  breach  of  trust,  and  that 
the  bank,  having  knowledge  of  the 
breach,  and  participating  in  it,  be- 
came itself  trustee  ex  maleficio  of 
the  stock,  the  present  action  by  the 
beneficiaries  was 
barred.     After  the  i"*!!!"***!*  •' 

.,    ..  ,      action  p—lMir 

spoliation    occurred,    ftflralnat  trustee— 

a  new  trustee  was  beSSflcJane.. 
appointed.  As  soon 
as  Lillian  M.  Prager  qualified  aa 
trustee,  she  took  title  to  the  trust 
estate,  and  became  vested  with  alt 
rights  of  action  pertaining  to  the 
trust  and  trust  property.    The  bene* 
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ticiaries  had  no  title  to  the  trust 
property,  no  control  over  it,  and  no 
right  of  action  growing  out  of  its 
management  and  disposition.  The 
new  trustee  had  a  complete,  ma^ 
tured  cause  of  action  against  both 
her  unfaithful  predecessor  and  the 
bank  for  devastavit,  and  a  variety 
of  remedies  were  available  to  her. 
She  alone  could  pursue  them,  and 
she  neglected  to  do  so.  After  the 
lapse  of  three,  or  five  years^ — it  is 
not  material  which, — she  became 
barred,  and  when  she  became  barred 
the  beneficiaries  were  barred,  al- 
though they  were  then  minors.  "The 
general  rule  is  that  whenever  the 
right  of  action  in  a  trustee  who  is 
vested  with  the  legal  estate  and  is 
competent  to  sue  is  barred  by  limi- 
tation, the  right  of  the  cestui  que 
trust  is  also  barred;  and  this  rule 
applies  whether  the  cestui  que  trust 
be  sui  juris,  or  under  disability  dur- 
ing the  period  pf  limitation.'^  25 
Cyc.  1010.  The  plaintiff s .  cite  the 
following  text  relating  to  persons 
between  whom  the  Statute  of  Limi- 
tations is  operative:  'The  general 
rule  is  that  for  a  trust  to  be  exempt 
from  the  statute,  hot  only  must  it 
be  an  express  trust  cognizable  solely 
in  equity,  but  the  contest  or  suit  in- 
volving it  must  arise  between  the 
trustee  and  the  cestui  que  trust.  But 
this  rale  is  not  always  strictly  ad* 
hered  to,  and  is  subject  to  numerous 
qualifications.  Thus  it  has  been  held 
that  a  third  person  who  knowingly- 
participates  in  a  trustee's  breach  of 
trust  is  no  more  entitled  to  avail 
himself  of  the  statute  than  is  the 
trustee.  Where  property  having 
been  held  under  an  express  trust 
comes  into  the  hands  of  a  third  per- 
son having  notice  of  the  trust,  it  is 
held  in 'some  cases  that  the  third 
person  occupies  the  position  of  an 
express  trustee  and  is  not  protected 
by  the  statute;  although  in  other 
cases  it  is  held  that  he  is  merely  a 
constructive  trustee  and  that  the 
statute  applies  in  his  favor,  especial- 
ly where  the  trust  funds  may  be 
recovered  in  an  action  at  law."  25 
Cyc.  1165. 

All  the  decisions  cited  as  qualify- 


ing the  general  rule  of  the  text  have 
been  examined.  It  would  unduly 
extend  this  opinion  to  review  them. 
In  this  state  there  is  but  one  form 
of  civil  action,  whether  the  right  to 
relief  be  legal  or  equitable  in  its  na- 
ture, and  all  actions,  whether  such 
as  were  foimerly  denominated  ac- 
tions at  law  or  suits  in  equity,  must 
be  commenced  within  the  periods 
prescribed  by  the  Sta;tute  of  Limi- 
tations. The  declarations  that  a  third 
person,  who  knowingly  participates 
in  a  trustee's  breach  of  trust,  is  no 
more  entitled  to  avail  himself  of  the 
statute  than  the  trustee,  is  alto- 
gether too  broad,  and  its  indiscrimi- 
nate application  would  lead  to  abro- 
gation of  the  Statute  of  Limitations 
in  many  cases  to  which  it  was  de- 
signed to  apply.  In  this  state  exr 
press  trusts  and  constructive  trusts 
arising  by  operation  of  law  are 
wholly  distinct  in  origin  and  nature, 
and  to  identify  them  for  any  adven- 
titious purpose  would  lead  to  con- 
fusion. Probably  as  clear  a  state- 
ment of  the  principle  involved  as 
the  court's  own  investigation  has 
revealed  appears  in  a  case  cited  in 
connection  with  the  text  quoted,  in 
one  of  tiie  volumes  of  annual  anno- 
tations to  Cyc:  "One  who  know- 
ingly takes  title  to  property  which 
is  subject  to  a  trutsrt,  himself  be- 
comes a  trustee  ex  maleficio,  and 
will  have  to  account  to  the  bene- 
ficiaries or  cestuis  que  trust  for  such 
property.  The  Statute  of  Limita- 
tions does  not  run  against  the  bene- 
ficiaries under  legal  disabilities  sim- 
ply because  it  has  fully  run  against 
their  trustee  who  has  conveyed  the 
legal  title  to  the  parties  sued  by 
them,  and  who  took  with  full  knowl- 
edge of  the  trust  impressed  upon 
the  property.  So  that  where  certifi- 
cates of  stock  were  issued  to  a 
mother  as  trustee  for  her  children, 
and  defendants  bought  the  stock 
from  her,  with  full  knowledge  of 
such  trust,  a  suit  ten  years  after- 
wards by  the  children,  who  because 
of  legal  disabilities  are  not  other- 
wise barred,  is  not  barred  as  to 
them.  The  principle  that  whe»  the 
trustee  is  barred  all  the  beneficiar- 
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ies,  whether  under  legal  disabilities 
or  not,  are  barred,  has  no  applica- 
tion to  such  a  case.  That  principle 
applies  only  where  the  trustee  could 
sue,  but  fails  to  do  so."  Elliott  v. 
Landis  Mach.  Co.  236  Mo.  546,  Syl. 
8,  139  S.  W.  356. 

In  the  present  instance,  after  the 
locus  poenitentiae  had  been  passed, 
Leo  I.  Stadden  as  trustee  could  not 
sue  the  bank,  because  he  was  es- 
topped to  dispute  the  vesting  of  title 
which  he  had  transferred.  The 
bank,  however,  having  knowledge 
of  the  trust  and  its  breach,  was  pre- 
vented from  taking  title  stripped  of 
the  trust.  The  relation  of  the  prop- 
erty to  the  trust  estate  was  pre- 
served by  making  the  bank  a  con- 
structive trustee  by  operation  of  law 
consequent  upon  its  own  wrong.  If 
nothing  else  had  happened,  when 
the  time  came  for  the  beneficiaries 
to  call  for  an  accounting,  and  for 
delivery  to  them  of  the  trust  prop- 
erty, or  its  proceeds  or  value,  they 


might  have  recovered  from  the 
bank,  notwithstanding  lapse  of  time. 
But  something  else  did  happen. 
Another  trustee  came  into  office, 
clothed  with  the  right  and  charged 
with  the  duty  to  call  upon  Leo  L 
Stadden  and  the  bank  for  an  ac- 
counting, and  for  delivery  of  the 
trust  property,  or  its  proceeds  or 
value.  Her  authority  in  those  re- 
spects was  precisely  that  of  adult 
beneficiaries  at  termination  of  the 
trust;  and  nobody  would  contend 
that,  after  termination  of  the  trust,^ 
adult  beneficiaries  could  delay  asser- 
tion of  their  right  beyond  the  period 
fixed  by  the  Statute  of  Limitations. 
The  new  trustee  neglected  to  bring 
action  against  the  bank,  her  right  of 
action  became  barred,  and  in  that 
respect  the  plaintiffs  stand  in  her 
shoes.  Their  remedy  lies  in  calling- 
the  second  trustee  to  account, — ^but 
that  is  another  story. 

The    judgment    of   the    District 
Court  is  affirmed. 


ANNOTATION. 

Appointmcnl  of  new  trustee  as  affectiiig  nmiiiiig  of  Statute  of  Limitatioiis  m 
favor  of  third  person  wko  has  received  trust  profierty  through  breach  of 
trust  by  fonner  trustee. 


In  the  reported  case  (Hart  v.  Cit- 
izens' Nat.  Bank,  ante,  938),  where- 
in action  is  brought  by  the  benefit 
ciaries  of  an  express  trust  to  recover 
trust  property  received  by  a  third  per- 
son through  a  breach  of  trust  by  the 
former  trustee,  the  court  holds  that 
although  the  third  person  became  a 
constructive  trustee,  against  whom  the 
action  would  not  have  been  barred  by 


• 

the  lapse  of  time,  still  the  failure  of 
a  trustee  thereafter  appointed,  to 
bring  an  action  within  the  period 
prescribed  by  statute,  precludes  an  as- 
sertion of  the  rights  of  the  benefi- 
ciaries beyond  the  prescribed  period 
of  limitation.  No  case  other  than  the 
reported  case  appears  to  have  passed 
on  the  precise  question  therein  con- 
sidered. R.  E.  B. 


SOPHIA  TODD  et  aL 

V. 

SUPERIOR  COURT  OP  CALIFORNIA  IN  AND  FOR  THE  CITY  AND 

COUNTY  OF  SAN  FRANCISCO  et  al. 

Cali/omto  Supreme  C&urt  (In  Banc)  -^  October  9,  1919. 

(_  Cal  — ^  184  Pac.  684.) 

Power  —  right  to  revoke. 

1.  A  power  which  is  declared  irrevocable,  by  which  the  interest  of  the 


TODD  V.  SUPERIOR  COURT.  »9 

(»  Cal.  —,  IBk  Pac.  68Jk.) 

constituent  in  a  legacy  is  assigned  to  the  attorney^  the  intenti<»i  being 
declared  that  the  power  is  coupled  with  an  interest,  but  which  also  pro- 
vides that  the  balance,  after  deducting  expenses,  outlays,  and  compen* 
sation,  shall  be  remitted  to  the  constituent,  ib  not  coupled  with  an  interest, 
but  may  be  revoked  at  the  pleasure  of  the  oonstitcient. 
[See  note  an  this  question  beginning  on  page  947.] 


Mandanus  —  f mr  sabsttttttien  of  attor- 
ney —  facts  to  be  einaldered^ 

2.  Letters,  affidavits,  and  consent  of 
petitioners,  attached  to  a  motion  for 
substitution  of  attorney  because  the 
acting  attorney  was  without  authority, 
are  part  of  the  facts  which  the  court, 
in  a  mandamus  proceeding  to  compel 
the  substitution,  may  consider  in  de- 
termining whether  or  not  petitioners 
have  been  denied  a  legal  right. 

Attorney  and  client  —  right  to  change 
attorney. 

3.  A  litigant  may  change  his  attor- 
ney at  any  time  except  where  the  at- 
torney has  an  interest  in  the  subject- 
matter  of  the  suit. 

[See  2  R.  C.  L.  957.] 

Power  —  right  to  revoke* 

4.  Even  though  a  power  of  attorney 
is  made  in  terms  irrevocable,  that  fact 
will  not  prevent  revocation  by  the  con- 
stituent, where  the  power  is  not  at  the 
same  time  coupled  with  an  interest,  or 
given  as  security  for  thft  payment  of 
money  or  the  performance  of  any  act 
deemed  of  value. 

[See  21  R.  C.  L.  886,  889.] 

— what  makes  power  irrevocable* 

5.  To  constitute  an  irrevocable  pow- 


er of  attorney  there  must  coexist  with 
the  power  a  beneficial  interest  in  the 
subject  thereof  which  is  enforceable  in 
the  name  of  the  attorney  and  will  sur- 
vive the  constituent,  or  the  power  must 
be  given  as  security  for  the  payment 
of  a  sum  of  money  other  than  that 
which  arises  as  compensation  in  the 
exercise  of  the  power,  or  as  security 
for  the  performance  of  some  act  of 
value. 

[See  21  R.  G.  L.  »9.] 

-^construction  —  repugnant  elausee. 

6.  The  repogiuuicy  in  a  power  of  at- 
torney nmst  be  reconciled  so  as  to  give 
effect,  to  the  repugnant  clauses  in 
keeping  with  the  general  intent  or  pre- 
dominant purpose  of  the  instrument. 

[See  21  R.  C.  L.  881.] 

—  what  interest  in  attorney  necessary 
to  prevent  revocation. 

7.  The  interest  which  an  attorney 
m  fact  must  have  in  the  subject  of  the 
power  in  order  to  render  the  power 
irrevocable  is  such  a  beneficial  inter- 
est in  the  power  itself,  apart  from  the 
proceeds,  that,  if  the  power  were  re- 
voked, he  would  be  deprived  of  a  sub^ 
stantial  right. 

[See  21  R.  C.  L.  889.] 


APPLICATION  by  petitioners  for  a  writ  of  mandamus  to  compel  re- 
spondents to  substitute  attorneys  in  proceedings  in  the  Matter  of  the 
Estate  of  Christine  Sharbaclu  deceased.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  T.  E.  K.  Cormac  and  W.  J. 
Tttska  for  petitioners. 

Messrs.  Shelton  &  Levy,  for  respond- 
ents: 

Plaintiffs  are  entitled  to  a  writ  only 
if  they  can  show  that  it  was  mandatory 
upon  the  probate  court  to  grant  the 
motion  for  substitution. 

Rundberg  v.  Belcher,  118  Cal.  589, 
50  Pac  670. 

The  power  of  attorney  is  coupled 
with  an  interest. 

Norton  v.  Whitehead,  84  Gal.  268,  18 
Am.  St.  Rep.  172,  24  Pac.  154;  Flana- 
gan V.  Brown,  70  Cal.  259,  11  Pac.  706 ; 
Hartley's  Appeal,  53  Pa.  212.  91  Am. 
Dec.  207;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mil- 
ler, 21  Tex.  Civ.  App,  609i,  68  S.  W. 


709;  Merrill  v.  Bradley,  52  Tex.  Civ. 
App.  527,  121  S.  W.  561;  Cage  v.  At- 
water,  136  Cal.  170,  68  Pac.  581. 

Thus,  the  fact  that  the  attorney  is 
not  permanently  to  retain  all  that  is 
assigned  to  him  does  not  detract  from 
the  force  of  the  assignment,  nor  con- 
vert it  into  a  mere  promise  to  pay  on 
the  part  of  the  principal. 

Barr  v.  Schroeder,  32  Cal.  609. 

Considering  the  effect  of  the  letter 
of  attorney  to  be  an  assignment  of  the 
interest  as  security  for  the  payment 
of  "services  rendered  and  to  be  ren- 
dered,** and  of  "expenses  and  outlays,** 
the  power  coupled  with  such  an  inter- 
est is  irrevocable. 

Marziou  v.  Pioche,  8  Cal.  522 ;  Nor^ 
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ton  V.  Whitehead,  84  Cal.  268,  18  Am. 
St.  Rep.  172,  24  Pac.  154;  Stewart  v. 
Hilton,  19  Blatchf.  290,  7  Fed.  562; 
Babrowsky  v.  United  States  Grand 
Lodge,  O.  B.  A.  129  App.  Div.  695,  118 
N.  Y.  Supp.  1080;  American  Loan  k  T. 
Co.  V.  Billings,  58  Minn.  187,  59  N.  W. 
998;  Hilliard  v.  Beattie,  67  N.  H.  571, 
39  Atl.  897 ;  Citizens'  State  Bank  v.  E. 
A.  TessmaA  &  Co.  121  Minn.  34, 140  N. 
W.  178 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Mil- 
ler, 21  Tex.  Civ.  App.  609,  63  S.  W. 
709;  Merrill  v.  Bradley,  52  Tex.  Civ. 
App.  527,  121  S.  W.  561. 

Lawlor,  J.,  delivered  the  opinion 
of  the  court: 

Application  for  a  writ  of  man- 
date. On  April  28,  1919,  the  peti- 
tioners herein  filed  an  application 
for  a  writ  of  mandate  to  be  directed 
against  the  respondents,  the  court 
having  refused  to  grant  a  motion 
made  by  the  petitioners  for  the  sub- 
stitution of  attorneys  in  the  matter 
of  the  estate  of  Christine  Sharbach, 
deceased.  On  May  1, 1919,  an  alter- 
native writ  of  mandate  was  issued 
by  this  court,  and  on  June  2,  1919, 
the  respondents  interposed  a  de^ 
murrer  to  the  petition  on  the  ground 
that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  for  a 
writ  of  mandate.  At  the  same  time 
the  respondents  filed  an  answer  to 
the  petition.  The  matter  was  there- 
upon orally  heard  and  submitted  for 
decision. 

Petitioners,  Sophia  Todd  and 
Louise  Weber,  residents  of  Eng- 
land, were  named  as  legatees  in  the 
will  of  Christine  Sharbach,  who 
died  in  San  Francisco  on  November 
21»  1917.  On  January  3,  1918,  each 
of  the  petitioners  executed  a  sepa- 
rate power  of  attorney  to  L.  0. 
Thieme  of  Chicago,  Illinois;  the 
powers  being  identical  except  as  to 
the  name  of  the  constituent.  That 
of  Louise  Weber  reads  as  follows : 

Power  of  attorney. 
Know  all  men  by  these  presents : 
That,  I,  Louise  Weber,  of  46  Carl- 
ton street.  West  Hartlepool  in  the 
county  of  Durham,  England,  spin- 
ster, being  of  lawful  age,  do  hereby 
make,  constitute,  and  appoint  L.  0. 
Thieme  of  Chicago,  Dlinois,  to  be 
my  true  and  lawful  attorney  in  fact 


with  full  power  and  authority  to 
collect,  receipt  for,  and  sue  for  my 
distributive  share,  le^gacy,  or  claim 
of  any  kind,  nature,  or  description, 
which  I  may  have  against  or  may 
now  or  at  any  future  date  be  en- 
titled to  from  the  estate  of  Christine 
Sharbach,  deceased,  and  to  take 
possession  of  any  personal  property 
disbursed  in  kind  by  the  personal 
representative  of  said  estate ;  also  to 
collect  any  policies  of  insurance,  or 
death  benefits  in  which  I  may  be 
named  as  beneficiary ;  to  take  charge 
of  and  manage  any  real  estate  in 
which  I  may  have  an  interest,  to 
collect  rents,  pay  taxes,  and  to  insti- 
tute and  conduct  any  proceedings 
for  the  partition  or  sale  of  any  such 
real  estate,  and  to  institute,  con- 
duct, or  defend  all  suits  at  law  or  in 
equity  which  may  concern  the 
subject-matter  of  this  instrument, 
to  retain  and  discharge  counsel,  to 
execute  refunding  bonds,  statutory 
bonds,  or  bonds  of  any  kind,  nature, 
or  description,  to  enter  my  appear- 
ance and  waive  notice  in  the  matter 
of  any  final  accounting,  to  indorse 
checks  and  other  papers  of  whatso- 
ever kind,  to  compromise  claims,  to 
execute  releases  and  to  execute  all 
other  suitable  instruments  in  writ- 
ing, to  carry  into  effect  the  various 
powers  herein  granted,  and  to  do 
and  perform  all  other  acts  as  fully 
and  effectually  as  I  might  do  or  per- 
form if  personally  present,  with  full 
power  to  appoint  and  discharge  sub- 
stitutes, hereby  revoking  all  powers 
of  attorney  heretofore  executed  by 
me. 

And  for  and  in  consideration  of 
the  sum  of  $1  to  me  in  hand  paid, 
the  receipt  of  which  is  hereby  ac- 
knowledged, and  in  further  consid- 
eration of  services  rendered  and  to 
be  rendered  and  moneys  to  be  ad- 
vanced for  court  cost  and  other 
necessary  expenses  in  this  behalf  by 
my  said  attorney  in  fact,  I  do  here- 
by assign,  transfer,  und  set  over 
unto  my  said  attorney  in  fact  all  of 
the  subject-matter  of  this  power  of 
attorney,  that  is  to  say,  of  all  prop- 
erty, real  or  personal,  to  which  I 
may  be  entitled  out  of  the  estate  of 
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Christine  Sharbach,  deceased,  or 
which  arise  out  of  the  death  of  said 
deceased  in  any  manner  whatso- 
ever, it  being  my  intention  that  this 
power  of  attorney  shall  be  construed 
as  a  power  of  attorney,  coupled  with 
an  interest  in  the  subject-matter 
thereof. 

After  deducting  the  interest  here- 
in assigned,  and  his  expenses  and 
outlays  in  and  about  performing  his 
duties,  said  attorney  in  fact  shall  re« 
mit  the  balance  of  the  funds  on  hand 
to  me  through  his  corresponding 
bank. 

In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal  this  8d 
day  of  January  A.  D.  1918. 

On  January  22,  1918,  L.  O. 
Thieme  executed  a  power  of  substi- 
tution in  favor  of  Eugene  W.  Levy, 
an  attorney  at  law  of  San  Francisco, 
as  follows :  "Enow  all  men  by  these 
presents:  That  I,  the  undersigned, 
L,  O.  Thieme,  of  the  city  of  Chicago, 
state  of  Illinois,  by  virtue  of  the 
power  and  authority  to  me  given  in 
and  by  the  letters  of  attorney  dated 
January  3,  1918,  of  Sophia  Todd, 
and  January  3,  1918,  of  Louise 
Weber,  do  hereby  substitute  and  ap- 
point Eugene  W.  Levy,  attorney  at 
law  of  the  city  of  San  Francisco,  in 
the  county  of  San  Francisco,  and 
state  of  California,  as  the  true  and 
lawful  attorney  and  substitute  of 
myself  and  the  said  constituents 
named  in  the  said  letters  of  at- 
torney, to  do,  execute,  and  perform 
all  and  every  act  and  thing  requii^ite 
and  necessary  to  be  done,  as  fully  to 
all  intents  and  purposes  as  the  said 
constituents  or  I  myself  could  do  if 
personally  present,  hereby  ratifying 
and  confirming  all  that  the  said  at- 
torney and  substitute  hereby  made, 
shall  do  in  the  premises  by  virtue 
hereof  and  of- the  said  letters  of  at- 
torney.^' 

Pursuant  to  the  foregoing  sub- 
stitution, Mr.  Levy,  on  January  80, 
1918,  filed  a  notice  of  appearance  in 
the  proceedings  in  the  estate  of 
Christine  Sharbach,  deceased,  as  at- 
torney for  the  petitioners  herein; 
the  will  of  the  deceased  having  been 
admitted  to  probate  on  December 
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21,  1917.  The  estate  consists  en- 
tirely of  stocks  and  bonds,  and 
there  is  no  litigation  in  connection 
with  these  legacies ;  the  administra- 
tion of  the  estate  being  purely 
formal.  On  November  11, 1918,  no- 
tice was  served  upon  Mr.  Levy  that 
petitioners  would,  on  November 
18th,  following,  apply  to  the  supe- 
rior court  of  the  city  and  county  of 
San  Francisco  for  an  order  substi- 
tuting T.  E.  K.  Cormac,  Esq.,  **as 
attorney  for  the  said  Sophia  Todd 
and  Louise  Weber,  respectively,  in 
all  proceedings  in  the  matter  of  the 
estate  of  Christine  ^arbach,  de- 
ceased, in  the  place  of  the  said 
Eugene  W.  Levy,  Esq."  The  mo- 
tion, which  was  heard  and  denied  on 
April  21,  1919,  after  a  number  of 
continuances  granted  at  the  request 
of  Mr.  Levy,  was  "made  on  the 
ground  that  the  appearance  of  the 
said  Eugene  W.  Levy  as  attorney 
for  the  said  Sophia  Todd  was  unau- 
thorized by  the  said  Sophia  Todd; 
and  that  the  same  is  in  furtherance 
of  justice,  and  will  be  heard  upon 
letters,  affidavits,  and  consent  of  the 
said  Sophia  Todd,  copies  of  which 
papers  are  hereto  annexed,  and  oth- 
er oral  and  documentary  evidence." 
The  notice  of  Louise  Weber  was  in 
identical  terms. 

The  letters  and  affidavits  here  re- 
ferred to  show  that  the  petitioners 
on  April  5,  1918,  three  months  aft- 
ter  executing  the  power  of  attorney 
to  L.  0.  Thieme,  and  two  months 
after  Mr.  Levy  had  filed  an  appear- 
ance, executed  a  power  of  attorney 
in  favor  of  T.  E.  K.  Cormac,  Esq., 
of  San  Francisco,  "by  which  he  is 
empowered  to  represent  us  in  Cali- 
fornia, and  elsewhere  in  America, 
for  all  purposes  connected  with  es- 
tates of  said  decedent,  and  by  which 
we  expressly  canceled,  tuithdrew, 
and  revoked  the  potver  of  attorney 
we  had  formerly  given  to  L.  O. 
Thieme  &  Company  .  .  '.  and 
imder  which  they  or  any  substi- 
tutes or  agents  of  theirs  might  he 
claiming  to  represent  us  in  Cali^ 
fomia  or  elsewhere**  (Italics  ours.) 

Petitioners  contend  that  under  § 
284  of  the  Code  of  Civil  Procedure 
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they  "have  the  absolute  ri^^t  to 
change  their  attorney  at  any  stage 
of  the  proceedings/'  and  that  the 
motion  for  substitution  of  attorneys 
made  to  the  court  below^  supported 
by  the  letters  and  affidavits  showing 
that  the  power  of  attorney  held  by 
Mr,  Levy  had  been  revoked  by  peti- 
tioners, should  have  been  granted. 
Section  284  reads : 

"The  attorney  in  an  action  or  spe- 
cial proceeding  may  be  changed  at 
any  time  before  or  after  judgment 
or  final  determination,  as  follows : 

"(1)  Upon  consent  of  both  client 
and  attorney,  filed  with  the  clerk,  or 
entered  upon  the  minutes. 

"  (2)  Upon  the  order  of  the  court, 
upon  the  application  of  either  client 
or  attorney,  after  notice  from  one  to 
the  other," 

It  is  evident  that  the  motion  here- 
in was  made  under  subdivision  2. 

It  is  urged  on  behalf  of  respond- 
ents that,  since  the  motion  for  sub- 
stitution specified  particularly  that 
petitioners'  present  attorney  was 
not  authorized  to  represent  them» 
they  are  confined  to  that  ground 
here,  and  that  if  it  be  found  that  the 
allegation  was  not  well  taken,  the 
order  denying  the  motion  must  be 
upheld  and  the  writ  denied.  In  oth- 
er words,  respondents  argue  that  if 
it  be  found  that  Mr.  Levy  was  at  any 
time  authorized  to  represent  the  pe- 
titioners the  writ  must  be  denied 
without  going  into  the  question 
whether  that  authority  has  been  re- 
voked. In  support  of  this  conten- 
tion respondents  cite  Rundberg  v. 
Belcher,  118  Cal.  589,  50  Pac.  670. 
In  that  case  application  was  made 
for  a  writ  of  mandate  for  the  sub- 
stitution of  attorneys,  which  was 
denied  on  the  ground  that  the  peti- 
tion did  not  state  facts  authorizing 
the  granting  of  the  writ ;  namely,  it 
did  not  appear  from  the  record  that 
notice,  as  required  by  subdivision  2, 
§  284,  Code  of  Civil  Procedure,  and 
§  1005,  id.,  had  been  given  to  the  at- 
torney there  sought  to  be  substitut- 
ed out  of  the  case.  The  court  said : 
''While  mandate  will  lie  to  compel 
judicial  action,  and  in  some  in- 
stances even  specific  action  (Wood 


v.  Strother,  76  Cal.  545,  9  Am.  St. 
Rep.  249,  18  Pac.  766) ,  and  is  an 
appropriate  remedy  in  a  proper  case 
to  obtain  the  relief  here  sought 
(People  ex  rel.  Downer  v.  Norton, 
16  Cal.  436) ,  it  may  not  be  invoked 
to  require  a  judicial  officer  to  act  in 
a  particular  way,  except  it  appear 
by  necessary  legal  deduction  from 
the  facts  stated  that  the  aggrieved 
party  has  been  denied  a  right  which 
it  was  the  plain  legal  duty  of  the 
officer  to  grant,  and  without  his 
proper  discretion  to  refuse." 

While  it  is  true,  as  we  have  point- 
ed out,  that  the  motion  herein  was 
made  on  the  ground  "that  the  ap- 
pearance of  the  said  Eugene  W. 
Levy  as  the  attorney"  for  the  peti- 
tioners "was  unauthorized"  by 
them,  it  is  also  true  that  the  motion 
was  made  "upon  letters,  affidavits, 
and  consent"  of  the  petitioners, 
which  documents  were  attached  to 
and  made  a  part  of  the  motion. 
These,  therefore,  became  a  part  of 
the  facts  which,  un-  ^^  .^ 
der  the  plain  terms  ..iMUtea^ 
of  the  decision  in  fo^bHSiTiSSlU. 
Rundberg  v.  Belch- 
er, supra,  are  to  be  considered  by 
this  court  in  making  the  "legal  de- 
duction" as  to  whether  **the  ag- 
grieved party  has  been  denied  a 
right  which  it  was  the  plain  legal 
duty  of  the  officer  to  grant,  and 
without  his  proper  discretion  to  re- 
fuse." As  we  have  seen,  the  import 
of  these  documents  is  that  the  pres- 
ent attorney  was  not  authorized  by 
the  petitioners  to  represent  them  in 
the  probate  proceedings,  and,  fur- 
ther, that  the  power  of  attorney  un- 
der which  he  claimed  authority  to 
act  had  been  revoked  by  them. 

Respondents  contend  that  the 
power  of  attorn^  which  Mr.  Levy 
holds  as  the  substitute  of  Mr. 
Thieme  is  irrevocable;  that  it  is 
made  so  by  the  language:  "I  do 
hereby  assign,  transfer,  and  se^  over 
unto  iny  said  attorney  jn  fact  all  of 
the  said  subject-matter  of  this  pow- 
er of  attorney,  that  is  to  say,  of  all 
property,  real  or  personal,  to  which 
I  may  be  entitled  out  of  the  estate 
of  Christine  Sharbaoh,  deceased,  or 
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which  arise  oat  of  the  death  of  said 
deceased  in  any  manner  whatsoever, 
it  being  my  intention  that  this  pow- 
er of  attorney  shall  be  construed  as 
a  power  of  attorney  coupled  with  an 
interest  in  the  subject-matter  there- 
of/' 

It  is  well  settled  that  a  client  has 

Attormer  •««  *.  "^g^t     tO    cluUlge 

«iieiit-riffkt  to     his  attorney  at  any 

the  attorney  has  an  interest  in  the 
8ubject*Biatter  of  the  suit.  In  6 
€.  J.  at  page  677,  it  is  said :  'This 
right  of  discharge  exists  even 
though  a  contingent  fee  has  been 
agreed  upon,  or  an  irrevocable  pow- 
er of  attorney  has  be&a  given 
(Carver  v.  United  States,  7  Ct.  CI. 
499 ;  People  ex  rel.  Downer  v.  Nor- 
ton, 16  Cal.  436;  Crosby  v.  Hatch, 
155  Iowa,  312,  316, 135  N.  W.  1079) , 
or  the  attorney  has  rendered  valu- 
able services  under  his  emjdoyment 
(Gage  V.  Atwater,  136  Cal.  170,  68 
Pac.  581 ) ,  or  the  client  is  inddoted 
to  him  therefor,  or  for  moneys  ad- 
vanced in  the  prosecution  or  de- 
fense of  the  action  (ibid)  •  There  is 
an  exception,  however,  where  the 
attorney  has  acquired  an  interest  in 
the  property.  Louque  v.  Dejan,  129 
La.  519, 38  L.RJL.(N.SO  389,  56  So. 
427;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Miller,  21  Tex.  Civ.  App.  609,  53  S. 
W.  709 ;  Wylie  v.  Coxe,  15  How.  415, 
14  L.  ed.  753." 

It  is  said  in  2  B.  C.  L.  957 :  ''The 
ri^t  of  a  client  to  change  his  at- 
torney at  will  is  based  on  necessity  in 
view  both  of  the  delicate  and  con- 
fidential nature  of  the  relation  be- 
tween them,  and  of  the  evil  en- 
gendered by  friction  or  distrust. 
According  to  some  decisions,  an  ex- 
ception to  the  general  rule  as  to  the 
power  of  the  client  to  discharge  his 
attorney  at  will  seems  to  exist 
where  the  power  of  the  attorney  is 
coupled  with  an  interest  in  the  cause 
of  action.   Louque  v.  Dejan,  supra." 

It  becomes  necessary,  therefore, 
to  consider  what  constitutes  a  pow- 
er coupled  with  an  interest,  and 
whether  the  interest  here  given  is 
Mich  as  to  render  the  power  irrev- 
ocable.   What  constitutes  a  power 
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of  attorney  coupled  vnth  an  interest 
has  been  considered  in  numerous 
decisions.  The  leading  case  on  the 
subject,  however,  is  the  decision 
rendered  by  Chief  Justice  Marshall 
in  Hunt  v.  Rousmanier,  8  Wheat. 
174,  5  L.  ed.  589.  In  that  case  the 
owner  of  an  interest  in  a  certain 
vessel,  then  at  sea,  to  secure  a  loan 
of  money,  executed  to  the  lender 
contemporaneously  with  the  loan  a 
power  of  attorney  authorizing  him 
to  sell  the  borrower's  interest  in  the 
vessel,  which  power,  by  ite  terms, 
was  to  become  void  on  payment  of 
the  loan.  The  borrower  died  before 
payment,  and  the  question  was  pre- 
sented whether  his  death  operated 
to  revoke  the  power.  It  was  decided 
that  the  power  was  revoked  by  the 
death  of  the  grantor.  The  general 
doctrine  that  a  power  must  be  exer- 
cised in  the  name  of  the  principal, 
and  does  not  survive  his  death,  was 
held  to  be  applicable.  But  the  court, 
in  the  decision  of  the  question,  pro- 
ceeded to  consider  the  exception  to 
the  rule  in  cases  where  the  power 
was  coupled  with  an  interest,  and 
to  define  the  meaning  of  that  phrase. 
In  a  luminous  statement  the  chief 
justice  confined  the  scope  of  the  ex- 
ception to  cases  whM:^,  together  with 
the  power,  there  was  vested  in  the 
donee  loi  CNState,  right,  or  interest  in 
the  subject  of  the  power,  as  distin- 
guished from  an  interest  in  the  pro- 
ceeds of  the  power  when  exercised. 
In  the  former  case  he  declared  that 
the  power  would  not  be  extinguished 
by  the  death  of  the  creator  of  the 
power,  because  it  attached  to  the  es- 
tate of  the  donee  in  the  subject 
thereof,  and  was  capable  of  execu- 
tion in  his  own  name  after  the  death 
of  the  principal,  unlike  cases  where 
the  power  was  unconnected  with 
any  interest  in  the  thing  itself,  and 
the  only  interest  was  in  the  execu- 
tion of  the  power.  The  learned 
chief  justice  said:  ''It  becomes 
necessary  to  inquire,  what  is  meant 
by  the  expression  'a  power  coupled 
with  an  interest?  Is  it  an  interest 
in  the  subject  on  which  the  power  is 
to  be  exercised?  Or  is  it  an  inter- 
est in  that  which  is  produced  by  the 
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exercise  of  the  power?  We  hold  it 
to  be  clear  that  the  interest  which 
can  protect  a  power  after  the  death 
of  a  person  who  creates  it  must  be 
an  interest  in  the  thing  itself.  In 
other  words,  the  power  must  be  in- 
grafted on  an  estate  in  the  thing. 
The  words  themselves  seem  to  im- 
port this  meaning.  'A  power 
coupled  with  an  interest'  is  a  power 
which  accompanies  or  is  connected 
with  an  interest.  The  power  and 
the  interest  are  united  in  the  same 
person.  But  if  we  are  to  under- 
stand by  the  word  'interest'  an  in- 
terest in  that  which  is  to  be  pro- 
duced by  the  exercise  of  the  power, 
then  they  are  never  united.  The 
power,  to  produce  the  interest,  must 
be  exercised,  and  by  its  exercise,  is 
extinguished.  The  power  ceases 
when  the  interest  commences,  and 
therefore  cannot,  in  accurate  law 
language,  be  said  to  be  'coupled' 
with  it." 

The  doctrine  thus  enunciated  has 
been  adhered  to  in  the  .  following 
well^reasoned  cases:  Barr  v. 
Schroeder,  82  Cal.  617;  Frink  v. 
Roe,  70  Cal.  296,  11  Pac.  820;  Ham- 
mond V.  Allen,  2  Sumn.  387,  Fed. 
Cas.  No.  6,000;  Nicks  v.  Rector,  4 
Ark.  261,  280 ;  Schauber  v.  Jadcson, 
2  Wend.  18,  54;  Terwilliger  v.  On- 
tario, C.  &  S.  R.  Co.  149^  N.  Y.  86, 
92,  48  N.  E.  434;  Frederick's  Ap- 
peal,  52  Pa.  388,  342,  91  Am.  Dec. 
162;  Flagstaff  Silver  Min.  Co.  v. 
Patrick,  2  Utah,  313,  4  Mor.  Min. 
Rep.  19;  Alworth  v.  Seymour,  42 
Minn.  626,  44  N.  W.  1030;  Louque 
V.  Dejan,  129  La.  519,  38  L.R.A. 
(N.S.)  389,  56  So.  427;  Gulf,  C.  & 
S.  F.  R,  Co.  V.  Miller,  21  Tex.  Civ. 
App.  609,  53  S-  W.  709;  Wylie  v. 
Coxe,  15  How.  415,  14  L.  ed.  753 ; 
Mansfield  v.  Mansfield,  6  Conn.  559, 
16  Am.  Dec.  76;  Hartley's  Appeal, 
53  Pa.  212,  91  Am.  Dec.  207. 

In  Hartley's  Appeal  a  situation 
quite  similar  to  the  one  in  the  pres- 
ent case  was  presented,  the  chief 
difference  being  that  there  the  con- 
stituent did  not  assign  her  legacy  to 
the  attorneys  in  fact.  In  that  case 
Hannah  Gallion  made  to  Hartley 
and  Minor  a  power  of  attorney  to 


collect  and  receive  all  money  and 
property  coming  to  her  as  heir  of 
John  Douglass,  deceased,  with  pow- 
er to  convey  her  interest  in  the  real 
estate  of  the  decedent,  ^^he  said 
Hartley  and  Minor  to  receive  as 
compensation  for  their  services 
herein  one  half  of  the  net  proceeds 
of  my  interest  in  said  estate  which 
may  be  collected  or  received  by 
them  as  my  attorneys,  after  paying 
all  costs  and  expenses,  they  to  re^ 
ceive  no  further  compensation  for 
any  services  they  may  render  or 
expenses  they  may  incur  or  pay  as 
my  attorneys."  Subsequently  she 
gave  another  power  of  attorney  to 
one  Howland  for  the  same  purpose, 
and  in  it  revoked  that  to  Hartley 
and  Minor.  The  latter,  as  attorneys 
of  Hannah  Gallion,  petitioned  the 
court  for  a  citation  to  the  adminis- 
trator of  Douglass's  estate  to  settle 
his  account.  This  was  objected  to 
because  of  the  po^^r  of  attorney  to 
Howland.  On  this  ground  the  court 
refused  to  grant  the  citation,  and 
dismissed  the  petition.  Hartley  and 
Minor  appealed  from  this  decree. 
The  appellate  court  said:  ''There 
was  no  error  committed  by  the  court 
below  in  holding  the  power  of  at- 
torney of  Hanni^  Gallion  to  the  ap- 
pellants to  be  revocable.  It  was  an 
ordinary  agency,  constituted  by 
letter  of  attorney,  to  act  for  her  to 
enforce  a  settlement  of  his  accounts 
by  the  administrator  of  her  father's 
estate,  in  which  she  was  interested, 
and  to  collect  any  moneys  or  prop- 
erty that  might  belong,  or  be  com- 
ing, to  her.  For  these  services  the 
attorneys  were  to  have  one  half  of 
the  net  proceeds  of  what  they  might 
receive  or  recover  for  her.  The 
plaintiffs  in  error  suppose  that  this 
clause  rendered  the  power  irrevo- 
cable by  their  principal,  under  the 
idea  that  it  wto  a  power  coupled 
with  an  interest.  This  was  a  mis- 
take, as  all  the  authorittes  show. 
To  impart  an  irrevocable  quality  to 
a  power  of  attorney  in  the  absence 
of  any  express  stipulation,  and  as 
the  result  of  legal  principles  alone, 
there  mttst  coexist  wUh  the  power 
an  ifUerest  in  the  thing  or  estate  to 
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be  disposed  of  or  managed  under 
the  power.  An  instance  of  frequent 
occurrence  in  practice  may  be  given 
of  the  assignment  of  vessels  at  sea, 
with  a  power  to  sell  for  the  benefit 
of  the  holder  of  the  power,  or  of 
anybody  else  who  may  have  ad- 
vanced money  and  who  ft  was 
agreed  should  be  secured  in  that 

wsy«     •     •     • 

^'In  the  case  in  hand  the  power 
and  the  interest  could  not  coexist. 
The  interest  the  appellants  would 
have  would  be  in  the  net  proceeds 
collected  under  the  power,  and  the 
exercise  of  the  power  to  collect  the 
proceeds  would  ipso  facto  extinguish 
it  entirely,  or  so  far  as  exercised. 
Hence  the  appeUants'  interest  would 
I^r^operiy  begin  when  the  power  end* 
ed."    (Italics  ours.) 

But  there  are  powers  which  the 
constituent  cannot  revoke,  although 
they  do  not  come  within  Chief  Jus- 
tice Marshall's  definition  of  a  pow- 
er coupled  with  an  interest.  This  is 
clearly  recognized  by  him  in  Hunt 
V.  Rousmanier,  supra.  After  stat- 
ing the  general  rule  that  a  power 
may  at  any  time  be  revoked  by  the 
party  conferring  it,  he  says :  "But 
this  general  rule,  which  results  from 
the  nature  of  the  act,  has  sustained 
some  modification.  Where  a  letter 
of  attorney  forms  part  of  a  con- 
tract, and  is  a  security  for  money, 
or  for  the  performance  of  any  act 
which  is  deemed  valuable,  it  is  gen- 
erally made  irrevocable  in  terms, 
or,  if  not  so,  is  deemed  irrevocable 
in  law." 

An  instance  of  a  letter  of  at- 
torney given  as  security  for  money 
is  presented  in  Norton  v.  White- 
head, 84  Cal.  264,  18  Am.  St.  Rep. 
172,  24  Pac.  154.  In  that  case  a 
contractor  borrowed  from  the  plain- 
tiff, his  foreman  on  the  work,  vari- 
ous sums  of  money  to  enable  him  to 
carry  on  the  contract.  Afterwards 
he  executed  to  the  plaintiff  an  as- 
signment of  all  moneys  due  or  to 
become  due  **for  any  work  I  may 
perform,  the  assignment  to  remain 
good  and  in  full  force  until  all  notes 
due,  or  which  are  to  become  due 
.  •  .  from  me  are  paid."  Later 
7  A.L.R.— 60. 


184  P<to.  S8Jk.) 

he  gav«  plaintiff  a  power  of  attorney 
reciting  that '  Vhereas  I  am  now  de- 
sirous that  all  moneys  that  have 
become  or  may  become  due  to  me  by 
reason  of  my  performance  of  said 
e<Mitract  shall  be  paid"  to  plaintiff, 
and  giving  him  power  to  collect'such 
moneys.  These  instruments  were 
deposited  with  the  other  parties  to 
the  contract.  The  contractor  died 
and  the  work  was  completed  by  his 
administrator.  It  was  held  that  the 
plaintiff  had  such  an  interest  in  the 
moneys  due  on  the  contract  as  to 
prevent  a  revocation  of  the  pow«r 
on  the  contractor's  death,  and  that 
the  plaintiff  was  entitled  to  collect  it 
as  against  the  administrator. 

.But  it  has  been  held  l^at,  even 
though  the  power  of  attorney  is 
made  in  terms  irrevocable,  that  fact 
will     not     prevent 

revocation  by  the  feC^SS!***^*  ** 
constituent,  where 
the  power  is  not  at  the  same  time 
couplM  with  an  interest  or  given  as 
security  for  the  payment  of  money> 
or  for  the  performance  of  an  act 
deemed  of  value.  Blackstone  v. 
Buttermore,  68  Pa.  266;  Bonney  v. 
Smith,  17  111.  531;  Kilpatrick  v. 
Wiley,  197  Mo.  123,  95  S.  W.  213 ; 
Martin  v.  Lamkin,  188  111.  App. 
481,  487;  McKellop  v.  Dewitz,  42 
Okla.  220,  62  L.B.A.(N.S.)  256, 140 
Pac.  1161 ;  6  C.  J.  677.  In  Black- 
stone  V.  Buttermore,  supra,  it  was 
said :  ^A  mere  power,  like  a  will, 
is  in  ite  very  nature  revocable  when 
it  concerns  the  interest  of  the  prin- 
cipal alone,  and  in  such  case  even  an 
express  declaration  of  irrevocability 
will  not  prevent  revocation.  An  in- 
terest in  the  proceeds  to  arise  as 
mere  compensation  for  the  service 
of  executing  the  power  will  not 
make  the  power  irrevocable." 

It  is  well  settled^  therefore,  that 
in  order  to  constitute  an  irrevocable 
power  of  attorney  ^^^.,  „.^^. 
there  must  coexist  power 
with    the  power  a  *"*^««»*»»*- 
b^eficial    interest   in  the   subject 
thereof  which  is  enforceable  in  the 
name  of  the  attorney  in  fact,  and 
will  survive  the  constituent ;  or  the 
power  must  be  given  as  security  for 
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the  payment  of  a  sum  of  money  oth- 
er than  that  which  arises  as  com- 
pensation through  the  exercise  of 
the  power;  or  as  security  for  the 
performance  of  some  act  of  value. 

It  now  remains  for  us  to  examine 
in  the  light  of  the  foregoing  author- 
ities the  power  of  attorney  in  the 
instant  case,  and  to  determine 
whether  or  not  it  is  coupled  with 
such  an  interest,  or  given  as  secur- 
ity, either  for  the  payment  of  money 
or  the  performance  of  an  act,  so  as 
to  make  it  irrevocable.  As  we  have 
seen,  the  power  of  attorney  in  this 
case  forms  a  part  of  a  contract 
which  in  express  terms  purports  to 
assign  to  the  attorney  in  fact  all  of 
the  petitioner's  interest  in  the  es- 
tate^ and  at  the  same  time  expressly 
stating  that  it  is  the  intention  of  the 
constituents  that  it  shall  be  a  power 
of  attorney  coupled  with  an  inter- 
est. The  letter  then  goes  on  to  say : 
''After  deducting  the  interest  here- 
in assigned,  and  his  expenses  and 
outlays  in  and  about  performing  his 
duties,  said  attorney  in  fact  shall 
remit  the  balance  of  the  funds  on 
hand  to  me  through  his  correspond- 
ing bank." 

Bespondents  in  their  answer  on 
this  point  have  this  to  say : 

'There  is  an  inconsistency  be- 
tween this  clause  and  the  preceding 
assignment  of  the  entire  interest  of 
the  legatee,  because  if  such  assigned 
interest  were  deducted,  there  would 
be  nothing  left  to  remit.  If  the  two 
clauses  were  deemed  irreconcilable, 
the  instrument  would  be  interpreted 
most  strongly  against  the  petitioner, 
the  promisor.  Civ.  Code,  §  1654. 
Consequently  the  assignment  would 
be  upheld.  The  inconsistency  can- 
not be  permitted  to  defeat  the  plain 
terms  of  assignment  and  the  para- 
mount provision  of  the  instrument. 

"But  the  inconsistency  is  appar- 
ent and  not  real.  When  aided  by 
the  settled  rule  of  construction  that 
repugnancy  must  be  reconciled  so 
as  to  give  effect  to  the  repugnant 
clauses,  subordinate  to  the  general 
intent  and  purpose  (Civ.  Code,  § 
1668) ,  the  meaning  of  the  power  of 
atton^y  becomes  plain.    The  pre- 


dominant purpose  to  create  a  power 
coupled  with  an  interest,  and  thus 
an  irrevocable  agency,  is  expressly 
declared.  To  insure  this  result  the 
entire  interest  is  transferred.  But 
the  assignment  is  not  intended  to  be 
absolute  so  as  to  devest  the  petition- 
er of  all  further  claim  to  her  legacy. 
The  transfer  is  really  one  in  trust 
pursuant  to  which  the  attorney  in 
fact  takes  the  legal  title  with  a  cor- 
responding duty  to  account.  He 
himself  has  a  beneficial  interest  suf- 
ficient at  least  to  pay  for  his  serv- 
ices and  outlays.'' 

That  there  is  an  inconsistency  be- 
tween the  two  clauses  is  clear.  Nor 
do  we  question  respoiidents'  state- 
ment of  the  rule  of  construction  that 
under  such  circum- 


stances  the  repug-  iip«»»«Mt  "" 
nancy  must  be  rec-  *■■■■•■• 
onciled  so  as  to  give  effect  to  the 
repugnant  clauses  in  keeping  with 
the  general  intent  or  predominant 
purpose  of  the  instrument.  But  we 
cannot  agree  with  respondents  in 
their  statement  of  what  is  the  "pre- 
dominant purpose"  or  "paramount 
provision"  of  the  instrument.  It  is 
clear  to  us  that  the  chief  purpose  of 
the  constituents  here  was  not,  as  re- 
spondents contend,  "to  create  a 
power  coupled  with  an  interest  and 
thus  an  irrevocable  agency,"  but 
rather  to  make  an 
assignment  in  trust  7evoke.** 
to  the  attorney  in 
fact  in  order  to  facilitate  the  collec- 
tion of  the  legacies,  and  to  insure 
the  reimbursement  of  the  attorney 
in  fact  for  his  outlays,  and  for  com- 
pensation for  his  services.  Now, 
since  the.  reimbursements  and  com- 
pensations were  to  be  taken  from 
the  legacies,  it  may  be  conceded  that 
they  are  to  that  extent  an  interest 
in  the  subject  of  the  power,  and  that 
the  interest  arose  when  the  assign- 
ment was  made ;  that  is  to  say,  the 
power  and  the  interest  concurred. 
The  assignment^  in  other  words, 
created  a  present  interest  in  the 
leigacies,  but  only  in  the  sense  we 
have  indicated, — ^to  the  extent  of  re- 
imbursements and  compensation. 
But  this  does  not  render  the  power 
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imvocable.  The  mere  expreasioii, 
''^a  power  coupled  with  an  interest/' 
does  not  necessarily  render  the  pow- 
er irrevocable.  It  is  plain  from  the 
foregoing  authorities  that  the  inter- 
est which  the  attorney  in  fact  must 

have  in  the  subject 

7rit?irne;'***  ^f  tho  power  in  or- 
Heoensiirr  t*        dcr   to  rouder   the 

rev^f tion.  power  irrovocaUe  is 

such  a  beneficial  in- 
terest in  the  thing  itself »  apart  from 
the  proceeds,  that  if  the  power  were 
revoked  he  would  be  deprived  of  a 
substantial  right.  In  other  words, 
the  relation  of  the  attorney  in  fact 
to  the  subject-matter  must  be  such 
that  a  revocation  of  the  power 
would  be  inequitable.  Such  is  not 
the  case  here.  The  interest  in  the 
proceeds  of  what  may  be  collected  is 
not,  strictly  speaking,  a  b^ieficial 
interest  in  the  l^facies.  The  inter- 
est is  nothing  more  than  an  assur- 
ance that  the  attorney  in  fact  will 
be  reimbursed  and  compensated 
out  of  the  legacies  when  collected. 
A  revocation  of  the  power  would  in 
no  way  deprive  the  attorney  in  fact 
ef  my  ris^t,  for  the  reascm  that  he 
is  entitled  to  be  reimbursed  for  any 
eums  expended  by  him  and  to  be 
compensated  out  of  the  legacies  for 
any  .services  rendered  under  the 
power  up  to  the  time  of  revocation. 
Nor  can  the  creation  of  a  trust» 
which  has  placed  the  bare  legal  title 
in  the  attorney  in  fact,  with  a  cor- 
responding duty  to  account,  be  con- 
sidered upon  any  theory  as  confer- 
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ring  upon  the  attorney  in  fact  such 
a  b^eficial  interest  as  to  render  the 
power  irrevocable.  Fairly  consid- 
ered, the  contract  herein  creates  a 
trust  with  a  corresponding  duty  to 
account.  It  has  no  meaning  other 
than  tiiis.  The  case  would  be  quite 
different  if,  in  addition  to  providing 
for  reimbursements  and  compensa^ 
tion,  the  contract  vested  in  tiie  at- 
torney in  fact  a  definite  share  in  the 
ownership  of  the  legacies.  In  such 
an  event,  the  power  would  be  'in- 
grafted upon  an  estate  in  the  thing,"' 
and  under  such  a  contract  to  permit 
tile  revocation  of  the  power  and  sub- 
stitote  the  attorney  in  fact  out  of 
the  case  wouM  be  to  prevent  him 
from  exercising  the  right  of  prop- 
erty. 

Petitioners  urge  that  the  power  of 
attorney  is  unconscionable  and 
should  not,  therefore,  be  recognised 
in  equity,  since  it  professes  to  as- 
sign all  of  petitioners'  legacy  with^ 
out  conrideration.  It  is  likewise 
contended  that  the  power  of  at- 
torney was  secured  through  fraud 
and  misrepresentation.  It  is  suffi- 
cient to  say  that  such  questions 
have  no  proper  place  in  the  determi- 
nation of  this  proceeding.  The  or- 
der of  substitution  should  have  been 
made. 

Let  a  peremptory  writ  of  mandate 
issue. 

We  concur:  AngeUoUi^  Ch.  J.; 
Shaw,  J.;  Ofaiey,  J.;  Lciuion,  J.; 
WUbur,J.;Mehriii,J. 


ANNOTATION. 
RevocabiliCy  ol  power  or  agency  to  coUect  interest  in  estate. 


To  the  general  role  of  law  that  a 
principal  may  revoke  the  power  of  his 
agent  or  attorney  at  his  mere  pleasure 
or  eapHee,  there  is  a  well-defined  ex- 
ception to  the  effect  that  where  an 
authority  or  power  is  coupled  with  an 
interest,  or  where  it  is  given  for  a 
valuable  consideration,  or  where  it  is 
part  of  a  security,  unless  there  is  an 
express  stipulation  that  it  shall  be 
revocable,  it  is,  from  its  very  nature 
and  character,  in  contemplation  of  the 


law,  irrevocable,  whether  it  is  ex- 
pressed to  be  so  on  the  face  of  the 
instrument  conferring  the  power  or 
not   See  21  R.  G.  L.  887. 

The  question  with  which  the  pres- 
ent annotation  is  concerned  is  whether 
this  exception  to  the  rule  is  applicable 
to  a  power  or  agency  to  collect  an  in- 
terest in  an  estate.  The  determination 
of  that  question  with  respect  to  a  giv- 
en case  seems  to  depend  entirely  on 
the  facts  of  that  ease,  and  therefore 
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no  general  doctrine  can  be  evolved 
from  the  authorities  dealing  with  the 
particular  kind  of  agency  under  con- 
sideration. 

In  each  of  the  following  cases  it  was 
held,  as  in  the  reported  case  (Todd 
V,  Superior  Ct.  ante,  938),  that  the 
agency  or  power  of  attorney  involved 
was  not  one  coupled  with  an  interest, 
and  therefore  was  revocable;  Mans- 
field V.  Mansfield  (1827)  6  Conn.  559, 
16  Am.  Dec.  76;  Weaver  v.  Richards 
(1906)  144  Mich.  395,  6  L.R.A.(N.8.) 
866,  108  N.  W.  382;  Healy  v.  Healy 
(1912)  76  N.  H.  504,  85  Atl.  156;  Hart- 
ley's Appeal  (1866)  58  Pa.  212,  91 
Am.  Dec.  207;  Connor  v.  Parsons 
(1895)  —  Tex.  Civ.  App.  — ,  80  S.  W. 
88. 

In  Hartley's  Appeal  (1866)  53  Pa. 
212,  91  Am.  Dec.  207,  supra,  the  pow- 
er of  attorney  under  consideration 
provided  that  the  attorneys  were  to 
receive  as  compensation  for  their 
services,  ''one  half  of  the  net  proceeds 
of  my  interest  in  said  estate  which 
may  be  collected  or  received  by  them 
as  my  attorneys,  after  paying  all  costs 
and  expenses,  they  to  receive  no  fur- 
ther compensation  for  any  service  they 
may  render  or  expenses  they  may  in- 
cur or  pay  as  xxiy  attorneys."  It  was 
held  that  the  stipulation  created  mere- 
ly an  ordinary  agency  and  was  rev- 
ocable. The  court  said:  'It  was  an 
ordinary  agency,  constituted  by  letter 
of  attorney,  to  act  for  her  to  enforce 
a  settlement  of  his  accounts  by  the 
administrator  of  her  father's  estate,  in 
which  she  was  interested,  and  to  col- 
lect any  moneys  or  property  that  might 
belong  or  be  coming  to  her.  For  these 
services  the  attorneys  were  to  have 
one  half  of  the  net  proceeds  of  what 
they  might  receive  or  recover  for  her. 
The  plaintiffs  in  error  suppose  that 
this  clause  rendered  the  power  irrev- 
ocable by  their  principal,  under  the 
plea  that  it  was  a  power  coupled  with 
an  interest.  This  was  a  mistake,  as 
all  the  authorities  show.  To  impart 
an  irrevocable  quality  to  a  power  of 
attorney  in  the  absence  of  any  express 
stipulation,  and  as  the  result  of  legal 
principles  alone,  there  must  coexist 
with  the  power  an  interest  in  the  thing 
or  estate  to  be  disposed  of  or  managed 


under  the  power.  •  •  .  In  the  ease 
in  hand  the  power  and  the  interest 
could  not  coexist.  The  interest  the 
appellants  wonld  have  would  be  in 
the  net  proceeds  collected  under  the 
power,  and  the  exercise  of  the  power 
to  collect  the  proceeds  would  ipso  fac- 
to extinguish  it  entirely,  or  so  far  as 
exercised.  Hence  the  appellants'  in- 
terest would  properly  begin  when  the 
power  ended." 

In  Mansfield  v.  Mansfield  (1827)  6 
Conn.  559, 16  Am.  Dec.  76,  it  was  held 
that  a  power  of  attorney  '^  obtain, 
sae  for,  and  prosecute,  and  settle  and 
discharge,  and  finally  adjnst,  all  such 
claim  or  claims"  as  the  grantor  of  the 
power  might  have  against  the  estate 
of  her  late  husband,  and  to  retain  all 
expenses  and  fees  incurred  in  connec- 
tion with  its  execution,  and  to  account 
for  what  remained,  created  a  mere 
naked  power,  revocable  at  the  will  of 
the  i^antor* 

In  Healy  v.  Healy  (1912)  76  N.  H. 
60^  85  Atl.  156,  it  appeared  that  the 
defmdants,  as  heirs  of  an  estate, 
joined  in  a  power  of  attocney,  author- 
izing a  cousin  to  adminiitar  the  estate 
and  distribute  their  respective  shares, 
on  the  erroneous  assumption  that  the 
plaintiffs,  as  uncles,  aunts,  and  cous* 
ins  of  the  deceased  were  ettlltled  to 
participate  in  the  distribtftkm  of  the 
estate.  Discovering  their  error,  the 
defendants  revoked  the  power.  It  was 
contended  that  the  power  was  irrev- 
ocable, it  being,  in  effect,  an  agree- 
ment for  the  distribution  of  the  estate, 
and  that  the  defendants  were  estopped 
to  deny  that  the  plaintiffs  were  also 
heirs.  It  was  held  that  the  power 
was  revocable. 

In  CoQnor  V.  Parsons  (1S95)  —  Tex. 
Civ.  App.  — ,  80  S.  W.  83,  the  power 
of  attorney  involved  authorized  the 
attorney  "to  bring  suit  for,  settle  up, 
compromise,  release,  obtain,  or  recov- 
er interest"  in  the  estate  inherited 
from  the  parents  of  the  principal.  It 
appeared  that  the  principal  also  en- 
tered into  another  written  agreement 
of  even  date,  authorizing  the  attorney 
to  reimburse  himself  for  all  expend- 
itures made  in  connection  with  the 
execution  of  the  power,  and  to  retain, 
as  his  compensation,  one  half  of  the 
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proceeds.  A  conveyance  was  made 
under  the  power  subsequent  to  the 
death  of  the  principal.  In  an  action 
to  set  aside  this  conveyance  it  wa£ 
held  tl)at  the  power  was  not  coupled 
with  an  interest,  and  hence  the  author- 
ity created  by  it  was  revoked  by  the 
principars  death. 

In  Weaver  v.  Richards  (1906)   144 
Mich.  8M,  6  LJl.A.(N.S.>  865,  108  N. 
W.  382,  a  power  given  by  several  heirs 
to  Vask,  de(aia|id»  recover,  and  receive/' 
etCv  all  interest  in  an  estate,  was  held 
to  have  been  revoked  by  the  death  of 
one  of  the  heirs,  even  though  the  pow- 
er was  expressly  made  irrevocable,  and 
the  salary  and  expenses  of  the  agent 
were  to  be  paid  out  of  the  proceeds; 
To  the  same  effect,  see  the  reported 
case  (Todd  v.  Superior  Ct.  ante,  938) . 
However,  where  the  subject-matter 
of  a  power  or  agency  to  collect  an  in- 
terest in  an  estate  was  conveyed  by 
way  of  security,  it  was  held  that  the 
power  was  irrevocable.    Babrowsky  v. 
United  States  Grand  Lodge,  0.  B.  A. 
(1908)   129  App.  Div.  696,  118  N.  Y. 
Supp.  10S6.    In  that  case  it  appeared 
that  a  husband,  during  his  lifetime, 
was  a  member  of  a  fraternal  benefit 
organization.    At  his  death,  his  widow 
became  entitled  to  |500,  to  be  collected 
by  assessment  from  the  members.    To 
secure  certain  sums  of  money  paid  out 
for  her  benefit,  the  widow  executed  a 
power  of  attorney  to  her  creditor,  em- 
powering him  to  collect  the  aforesaid 
benefit.    After  the  widow's  death,  the 
lodge  paid  the  benefit  to  the  attorney. 
It  was  claimed  by  the  heirs  that  the 
power  of  attorney  was  revoked  by  her 
death,  and  that  the  lodge  had  no  right 
to  pay  the  benefit  to  the  attorney.    The 
court,  however,  treated  the  power  as 
being,  in  effecl^  an  assignment  of  the 


fund,  and  held  that  it  was  a  power 
coupled  with  an  interest  which  sur- 
vived the  death  of  the  creator. 

It  seems  that  a  principal  may  be- 
come estopped  to  assert  the  revocation 
of  a  power  of  attorney  to  collect  an 
interest  in  an  estate,  which  otherwise 
would  be  revocable.  Butcher  v.  Quinn 
(1903)  86  App.  Div.  391,  83  N.  Y.  Supp. 
700.  In  that  case  it  appeared  that 
the  plaintiff  executed  a  power  of  at- 
torney '"expressly  retaining  and  em- 
ploying the  attorney  to  ask,  demand, 
and  sue  for  all  moneys  belonging  to 
the  estate,  due  to  them  or  any  of 
thenL"  In  accordance  with  the  power 
the  attorney  instituted  suit,  and  sub- 
sequently the  plaintiff  revoked  the 
power  of  attorney,  but,  by  advice  of 
new  counsel,  permitted  the  suit  to  pro- 
ceed to  trial  and  judgment  without 
notifying  the  defendants.  An  adverse 
judgment  was  rendered,  and  the  plain- 
tiff claimed  that  the  proceedings  were 
unauthorized,  and  asked  to  have  the 
judgment  set  aside.  The  court  said: 
"Having  intentionally  permitted  the 
suit  to  proceed  to  judgment,  and  the 
mandate  of  the  judgment  to  be  carried 
out  without  any  intimation  to  the  oth- 
er parties  of  her  objections  or  her  dis- 
satisfaction, the  plaintiff  has  lost  the 
right  to  now  obtain  redress  at  their 
expense.'' 

It  has  also  been  held  that  a  court  of 
equity  would  set  aside  an  otherwise 
irrevocable  power  or  agency  to  collect 
an  interest  in  an  estate  where  it  ap- 
peared that  its  procurement  had  been 
fraudulent,  and  a  purchaser  under  the 
power  was  charged  with  notice  of  the 
defect  in  the  agent's  title,  an  express 
revocation  having  been  recorded. 
Merrill  v.  Bradley  (1908)  52  Tex.  Civ, 
App.  627, 121  S.  W.  561.         A.  S.  M. 
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W.  H.  A.  SHERMAN,  Appt, 

V. 

PERCY  L.  HARLEY  et  al.,  Respts, 

California  Supreme  Court  (Dept,  No.  l)^July  30,  191S. 

(178  Cal.  584,  174  Pac.-901.) 

Corporation  —  stock  issued  for  property  at  disoosnt  — -  effect  of  knowledge 

of  creditors* 

1.  One  ^ving  credit  to  a  corporation  with  full  knowledge  that  its  stock 
was  issued  for  property  worth  less  than  the  par  value  of  the  stock  cannot 
hold  the  stockholders  liable  for  the  unpaid  balance  of  the  value  of  the 
stock. 

•[See  note  on  this  question  beginning  on  page  972:] 

•—stockholder's    liability  —  stock   is-     An^ication  of  payments  —  balances 


sued  for  less  than  par  value. 

2«  When,  at  the  inception  of  its  en- 
terprise, a  corporation  issues  its  stock 
for  a  consideration  in  money  or  prop- 
erty of  admitted  value  less  than  the 
par  value  of  the  stock,  the  subscribers 
are  liable  to  the  corporation  and  its 
creditors  for  the  unpaid  portion  of  the 
subscription. 

[See  7  R.  C.  L.  859.] 


due  on  unpaid  stock  subscriptions 
—  unenforceable  claim. 

3.  One  holding  against  a  corporation 
a  judgment  upon  two  notes  for  the  pay- 
ment of  one  of  which  the  holder  cannot 
look  to  the  unpaid  balances  of  stock 
subscriptions  cannot,  upon  collecting  by 
voluntary  payments  such  unpaid  bal* 
ances,  apply  them  to  such  note  so  as  to 
leave  the  other  note  and  judgment  a 
valid  claim  against  the  unpaid  balances 
of  other  subscribers. 

[See  21  R.  C.  L.  93.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Los 
Angeles  County  (Finlayson,  J.)  in  favor  of  defendants  in  an  action  brought 
to  recover  the  amounts  alleged  to  be  due  upon  defendants'  liability  as 
stockholders  for  the  unpaid  portion  of  their  subscription  to  the  stock  of  a 
corporation  against  which  plaintiff  held  two  judgments.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Stutsman  &  Stutsman  and     the  purchaser  takes  absolute  title,  even 


Maurice  F.  Enderle,  for  appellant: 

Plaintiff  as  the  owner  of  the  two 
judgments  in  question  had  the  right  to 
apply  the  compromise  payments  made 
to  him  by  certain  defendants  equally 
upon  each  judgment. 

Wendt  V.  Ross,  33  Cal.  650;  Byrnes 
V.  Claffey,  69  Cal.  120,  10  Pac.  321; 
Harrison  v.  Woodward,  11  Cal.  App. 
15,  103  Pac.  933 ;  Sere  v.  McGovern,  65 
Cal.  244,  3  Pac.  859. 

It  was  not  only  the  right,  but  it  was 
the  duty,  of  the  pledgee  to  bring  suit 
on  the  pledged  note,  for  the  purpose  of 
collection  of  the  money  due  thereon. 

Fernandez  v.  Tormey,  121  Cal.  515, 
53  Pac.  1119;  McArthur  v.  Magee,  114 
Cal.  126,  45  Pac.  1068. 

Where  property  sold  is  a  negotiable 
instrument  and  all  the  statutory  re- 
quirements have  been  complied  with, 


against  the  pledgeor. 
Brittan  v.  Oakland  Bank,  124  CaL 

282,  71  Am.  St.  Rep.  58,  57  Pac.  84. 
The  fact  that  the  defendant  stock- 
holders may  have  purchased  their  stock 
**iii  the  open  market"  would  be  of  no 
avail 

O'Dea  V.  Hollywood  Cemetery  Asso. 
154  Cal.  53,  97  Pac.  1;  Perkins  v. 
Cowles,  157  Cal.  625,  30  L.R.A.(N.S.) 

283,  137  Am.  St.  Rep.  158,  108  Pac 
711. 

Mr.  6.  E.  Harpham,  for  respondents 
Harley  et  ah : 

Plaintiff  as  trustee  for  Fairbanks, 
Morse,  &  Company,  the  owners  of  one 
judgment  as  a  direct  debt,  and  the 
holder  of  the  other  as  collateral  to  the 
direct  debt,  stands  in  their  shoes,  and 
his  rights  must  be  measured  by  their 
rights. 
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McArthur  v.  Magee,  114  Cal.  129,  45 
Pac.  1068;  Haber  v.  Brown,  101  CaL 
468,  35  Pac  1085;  R.  H.  Herron  Co.  ▼. 
Shaw,  165  Cal.  671,  183  Pac.  488,  Ann. 
Cas.  1915A,  1265. 

Mr.  WilUam  Ellis  Lady,  for  respond- 
ents Humphries  at  al. : 

Plaintiff  could  not  make  an  election 
as  to  how  the  collections  he  made 
should  be  applied,  because  there  was 
only  one  obligation. 

Murdock  v.  Clarke,  88  Cal.  384,  26 
Pac.  601;  Potter  v.  Dear,  95  Cal.  578, 
30  Pac.  777. 

Messrs.  6.  F.  McCuUoch  and  T.  R 
Wallace  also  for  respondents. 

RichardSy  Judge*  pro  tern,  deliv- 
ered the  opinion  of  the  court: 

This  is  an  appeal  from  a  judg- 
meat  in  the  defendants'  favor,  in  an 
action  brought  by  plaintiff  as  the 
holder  of  two  judgments  against  a 
corporation  known  as  the  Oleum  De- 
velopment Company,  to  recover 
from  said  defendanto  the  several 
amounts  claimed  to  be  due  upon 
their  stockholders'  liability  for  the 
unpaid  portion  of  their  subscrip- 
tion to  the  stock  of  the  said  corpora- 
tion. The  facts  of  the  case,  as  em- 
bodied in  the  findings  of  the  court, 
may  be  sunomariaed  as  follows : 

The  Oleum  Development  Com- 
pany was  originally  incorporated 
under  the  name  of  the  Clark  Cop- 
per Company  and  under  the  laws  of 
the  state  of  Arizona,  but  for  the 
purpose  of  doing  business  in  the 
state  of  California,  with  a  capital 
stock  of  $1,250,000,  divided  into 
that  number  of  shares  with  a  par 
value  of  $1  per  share.  Shortly  after 
its  organization  the  corporation 
purchased  six  undeveloped  mining 
claims  in  the  county  of  Inyo,  Cali- 
fornia, and  as  the  purchase  price 
thereof  issued  in  one  certificate  the 
entire  amount  of  its  said  capital 
stock  as  fully  paid-up  stock,  deliver- 
ing the  same  to  one  H.  L.  Percy,  as 
one  of  the  owners  and  as  trustee  for 
the  other  owners  of  said  mining 
claims.  The  court  finds  that  the  ac- 
tual value  of  the  mining  claims  was 
never  in  excess  of  $29,833,  and  that 
the  directors  of  the  corporation 
knew  this  fact  at  the  time  of  their 
acquisition,   but   believed   in   good 
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faith  that  they  could  be  developed 
in  a  value  equal  to  the  capitaliza^ 
tion  of  the  corporation.  Upon  their 
attempted  development  this  did  not 
prove  to  be  the  case,  as  a  result  of 
which  said  Percy  returned  the  cer- 
tificate of  stock  which  he  had  re- 
ceived as  the  purchase  price  of  said 
mining  claims,  to  the  treasury  of  the 
corporation,  and  they  thereafter  is- 
su^  to  said  Percy  and  his  associates 
776,000  shares  of  said  stock  to  be 
used  as  promotion  stock.  A  little 
later  Percy  and  his  associates  re- 
turned to  the  treasury  696,000 
shares  of  this  issue  in  order  to  set 
at  rest  some  dissatisfaction,  and 
there  was  presently  issued  to  Percy 
and  his  associates  296,000  of  these 
shares,  for  which  they  paid  into  the 
treasury  of  the  corporation  the  sum 
of  $40,000.  Not  long  thereafter  the 
corporation  sold  165,000  shares  of 
its  capital  stock  then  in  its  treasury 
to  other  persons,  receiving  therefor 
the  sum  of  10  cents  per  share.  Out 
of  this  somewhat  confused  series  of 
transactions  the  court  finds  that  the 
corporation  emerged  with  an  issued 
capital  stock  of  460,000  shares.  For 
296,000  shares  it  had  received  in 
property  and  money  ftom  said 
Percy  and  his  associates  an  amount 
not  exceeding  37.06  cents  per  share, 
and  for  the  remaining  165,000 
shares  of  stock  it  had  received  the 
sum  of  10  cents  per  share.  All  of 
this  stock  was  issued  as  fully  paid- 
up  stock  by  the  corporation,  and  the 
defendants  in  this  action  became  the 
owners  thereof,  either  directly  by 
purdiase  from  the  corporation  or 
from  Percy  and  his  associates,  or 
mediately  through  purchase  in  the 
open  market.  In  the  meantime  the 
name  of  the  corporation  was 
changed  to  the  Oleum  Development 
Company,  and  under  this  latter 
name  the  corporation,  after  the 
above  transactions  had  been  bon-> 
summated,  executed  and  delivered 
two  promissory  notes  for  value  re- 
ceived, eiach  approximately  for  the 
sum  of  $iO,000,  one  of  said  notes  be- 
ing made  and  delivered  to  a  corpo- 
ration known  as  Fairbanks,  Morse, 
&  Company,  and  the  other  being 
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made  and  delivered  to  a  corporation 
known  as  the  Fielding  J.  StilBon 
Company.  Fielding  J.  Stilson  him- 
self was»  it  appears,  the  vice  presi- 
dent and  general  manager  of  the 
Oleum  Development  Company.  Sub- 
sequent to  the  making  and  issue  of 
the  said  last-named  note,  he  caused 
the  said  Fielding  J.  Stilson  Com- 
pany to  transfer  it  to  the  Fair- 
banks-Morse Company  as  collateral 
security  for  the  first^named  note. 
Neither  of  these  notes  was  paid,  in 
consequence  of  which  the  Fair- 
banks-Morse Company  assigned 
them  to  the  plaintiff  in  this  action 
for  collection.  The  plaintifif  there- 
upon brought  separate  actions  upon 
each  of  these  notes  against  their 
maker,  and  recovered  two  separate 
judgments  thereon.  Judgment  upon 
the  note  given  to  the  Fairbanks- 
Morse  Company  being  for  the  sum 
of  $10,269.17  and  judgment  upon 
the  note  given  to  the  Fielding  J. 
Stilson  Company  being  for  the  sum 
of  $9,786.70.  Executions  upon  each 
of  these  judgments  being  returned 
unsatisti^,  the  plaintiff  commenced 
this  action  against  the  stockholders 
of  the  Oleum  Development  Company 
to  recover  the  amounts  alleged  to 
be  due  from  each  upon  the  amount 
of  his  unpaid  subscription  to  the 
capital  stock  of  the  said  corpora- 
tion. After  the  commencement  of 
this  action,  and  before  the  trial 
thereof,  the  plaintiff  collected  from 
a  considerable  number  of  the  stock- 
holders joined  as  defendants  herein, 
other  than  the  respondents  herein, 
various  sums  of  money  upon  their 
liability  as  stockholders,  under  §  322 
of  the  Civil  Code.  Said  sums  of 
money  so  collected  aggregated  the 
sum  of  $6,970.88.  The  plaintiff,  also 
during  the  pendency  of  this  suit, 
collected  from  various  other  stock- 
holders other  than  respondents 
herein  sums  aggregating  $11,676.95 
upon  their  alleged  liability  for  the 
balance  of  their  unpaid  subscrip- 
tions. In  making  these  payments 
to  the  plaintiff  these  stockholders 
did  not  make  any  direction  as  to  how 
the  money  so  paid  by  them  should  be 
applied   upon   the   two  judgments 


held  by  plaintiff  against  this  cor- 
poration, nor  did  the  corporation 
itself  make  any  direction  as  to  the 
application  of  these  payments  by  its 
stockholders  on  account  of  its  obli- 
gations, nor  did  the  Fielding  J.  Stil- 
son Company  make  any  direction  or 
request  that  the  moneys  collected  on 
account  of  the  judgment  which  was 
based  upon  the  note  which  it  had 
assigned  to  the  Fairbanks-Morse 
Company  as  collateral  security  for 
the  note,  made  directly  to  the  cor- 
poration, be  applied  to  the  payment 
and  satisfaction  of  the  Fairbanks- 
Morse  Company  Judgment.  Accord- 
ingly the  plaintiff,  as  these  several 
amounts  were  collected  from  the 
stockholders  with  whom  he  settled, 
applied  the  same  equally  on  account 
of  the  two  judgments  held  by  him. 
The  foregoing  facts  were  all  found 
by  the  court  upon  the  trial  of  this 
action,  and  were  based  upon  suffi- 
cient proofs.  In  addition  thereto, 
evidence  was  offered  on  behalf  of 
the  defendants,  from  which  the 
court  made  a  further  finding  to  the 
effect  that  at  the  time,  the  Fielding 
J.  Stilson  Company  extended  the 
credit  to  the  Oleum  Development 
Company  for  which  the  note  to  it 
was  given,  it  was  fully  aware  of  the 
transactions  regarding  the  original 
issue  of  the  capital  stock  of  the 
Clark  Copper  Company,  as  above 
set  forth,  and  knew  that  the  stock 
issued  by  it  in  the  course  of  said 
transaction  was  issued  as  fully  paid- 
up  stock,  and  knew  that  at  the  time 
of  its  issuance  in  payment  for  said 
unpatented  mining  claims  they  were 
not  worth  in  excess  of  $29,333,  and 
"that  said  Fielding  J.  Stilson  Com- 
pany did  not  give  credit  to  the 
Oleum  Development  Company  upon 
the  assumption  that  its  stock  issued 
as  fully  paid-up  stock  had  been  paid 
for  in  properly  equal  in  cash  value 
to  the  par  value  of  the  stock  issued 
therefor,  or  upon  the  assumption 
that  said  Oleum  Development  Com- 
pany had  received  for  the  whole 
issue  of  its  capital  stock  aught  other 
than  six  undeveloped  unpatented 
mining  claims  of  a  value  not  exceed- 
ing $29,333;  that  said  Fielding  J. 


SHERMAN 

(178  Cal.  584, 

Stilson  Company  knew  that  the  de- 
fendants bougrht  said  Oleum  Devel- 
opment Company  stock  as  fully  paid- 
up  stock."  As  a  conclusion  of  law 
from  the  forego.ing  findings  of  fact 
the  court  found : 

"That  plaintiff  herein  is  not  en- 
titled to  recover  from  the  defend- 
ants any  sum  or  sums  upon  their 
liability  as  such  stockholders  to  the 
said  Oleum  Development  Company, 
under  his  said  judgment  recovered 
in  cause  No.  92,740,  for  the  reason 
that  the  said  Fielding  J.  Stilson 
Company,  a  corporation,  did  not  ex- 
tend credit  to  the  said  Oleum  De- 
velopment Company,  a  corporation, 
in  reliance  upon  the  assumption  that 
full  par  value  had  been  received  by 
the  said  last-named  corporation  for 
the  stock  it  had  issued  as  fuUy  paid. 

"^That  plaintiff  herein,  as  judg- 
ment creditor  under  causes  Nos. 
92,740  and  92,741,  did  not  have  the 
ri^t  to  apply  any  portion  of  said 
sum  of  $11,676.95,  collected  as  above 
stated,  upon  the  amount  due  under 
the  judgment  obtained  in  cause  No. 
92,740,  and  that  said  plaintiff  did  not 
have  the  right  to  direct  his  said  at- 
torneys to  make  apfdication  of  any 
portion  of  said  sum  so  collected  in 
satisfaction  of  the  judgment  ob- 
tained in  said  cause  No.  92,740,  for 
the  reason,  firstly,  that  he  was  not 
entitled  to  recover  against  the  stock- 
holders under  said  judgment;  and^ 
secondly,  Idiat  the  relation  of  debtor 
and  creditor  does  not  exist  between 
defendant  stockholders  of  a  corpo- 
ration and  a  judgment  creditor 
thereof  in  an  action  to  enforce  the 
payment  by  such  creditor  of  the  un- 
paid balance  due  upon  the  par  value 
of  tile  capital  stock  from  such  stock- 
holders to  such  corporation,  the 
right  to  make  application  by  a  credi- 
tor existing  only  where  such  rela- 
tion exists.  And  the  court  further 
concludes  that  because  the  amount 
so  collected  as  above  exceeds  the 
amount  due  to  plaintiff  under  his 
judgment  in  cause  No.  92,741,  plain- 
tiff is  not  entitled  to  recover  any- 
tlung  in  this  action  from  said  de- 
fendants, and  judgment  is  accord- 
ingly ordered  to  be  entered  herein 
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in  favor  of  said   defendants  and 
against  plaintiff  for  their  costs.'' 

Upon  the  basis  of  these  findings 
and  conclusions  of  law  the  court 
rendered  judgment  in  favor  of  the 
defendants. 

The  appellant  makes  two  points 
upon  appeal  from  this  judgment, 
neither  of  which,  we  thinks  can  be 
sustained.  The  first  of  these  is  that 
as  to  the  so-called  Stilson  note  and 
judgment  the  fact  that  the  Fielding 
J.  Stilson  Company,  at  the  time  it 
extended  credit  to  and  took  the  note 
of  the  Oleum  Development  Com- 
pany, was  fully  aware  of  the  trans- 
actions throu^  which  the  corpora- 
tion had  caused  to  be  issued  the 
large  portion  of  its  capital  stock  as 
fully  paid-up  stock  for  a  considera- 
tion in  property  and  value  amount- 
ing to  less  than  one  third  in  value 
of  the  par  value  of  its  stock  hereto- 
fore issued,  was  insufficient  to  jus- 
tify a  conclusion  of  law  that  the 
plaintiff  was  not  entitled  to  recover, 
on  the  Stilson  note  and  judgment, 
anything  from  these  defendants  up- 
on their  stockholders'  liability  for 
the  unpaid  poortion  of  their  subscrip- 
tion. 

It  may  not  be  questioned  that  as 
a  general  rule  the  law  is  well  settled 
in  this  state  that  when,  at  the  in* 
ception  of  its  enter- 
prise, a  corporation  S?o7L"h?ide^ 

issues   its    stock   for    liabillt7.-«tock 

a  consideration  in  {KST^pirvLiio. 
money  or  property 
of  admitted  value  less  than  the  par 
value  of  such  stock,  the  subscribers 
to  such  stock  giving  such  considera- 
tion are  liable  to  the  corporation 
and  to  its  creditors  for  tlie  unpaid 
portion  of  the  subscription.  Ver- 
mont Marble  Co.  v.  Declez  Granite 
Co.  135  Cal.  579,  56  L.R.A.  728,  87 
Am.  St.  Rep.  143,  67  Pac.  1057 ;  R. 
H.  Herron  Co.  v.  Shaw,  165  Cal.  668, 
133  Pac.  488,  Ann.  Cas.  1916A, 
1265;  J.  F.  Lucey  Co.  v.  McMullen, 
—  Cal.  ~,  173  Pac.  1000.  The 
basis  of  this  doctrine,  as  is  well 
stated  in  the  case  of  R.  H.  Herron 
Co.  V.  Shaw.,  supra,  is  that  credit  is 
given  in  reliance  on  the  presump- 
tion that  full  par  value  has  been  re- 
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ceived  by  the  corporation  for  the 
stock  it  has  issued  as  fully  paid. 

Where,  however,  it  appears,  as  it 
does  in  this  case,  from  the  plead- 
ings, the  uncontradicted  proofs,  and 
the  clear  and  positive  findings  of  the 
court,  that  the  particular  creditor 

at  the  time  the 
--•tocic  isiiiied       credit  was  given  ex- 

dueouBt--efleet  tended  the  credit 
SredrtoTi**'*  •'  With  f  uU  knowledge 

of  the  difference  be- 
tween the  par  value  of  the  stock  and 
the  value  of  the  property  received 
for  it,  an  exception  to  the  rule  exists. 
This  exception  and  the  reason  for 
it  are  well  stated  in  4  Thompson  on 
Corporations,  2d  ed.  §  3983,  as  fol- 
lows: ''On  principle  and  authority, 
a  creditor  who  deals  with  the  cor- 
poration with  full  knowledge  of  the 
manner  in  which  its  shares  have 
been  paid  for  is  not  defrauded  by 
the  taking  of  overvalued  property  as 
pa3anent  for  stock,  and  hence  is 
estopped  to  raise  that  question/' 

And  in  Morawetz  on  Private  Cor- 
porations, vol.  2,  §  829,  the  rule  is 
stated  as  follows :  ''So  if  the  capital 
of  a  corporation  was  declared  to  be 
fully  paid  up  in  consideration  of  spe- 
cific property  of  less  value  than  the 
amount  of  the  capital,  a  person  who 
should  voluntarily  deal  with  the 
company  knowing  the  character  and 
value  of  the  property  so  transferred 
to  the  company  would  have  no  claim 
upon  the  shareholders  for  any  fur- 
ther contribution  of  capital.  By  vol- 
untarily dealing  with  the  company 
under  the  circumstances  he  must  be 
deemed  to  have  assented  to  the 
existing  arrangement ;  the  company 
and  its  shareholders  having  offered 
to  contract  only  on  these  terms." 

In  10  Cyc.  478,  title  Corporations, 
the  author,  in  discussing  this  mat- 
ter, says :  "On  whatever  theory  the 
conclusion  is  placed  the  rule  seems 
to  be  that  those  who  extend  credit  to 
the  corporation  with  full  knowledge 
as  to  the  manner  in  which  its  shares 
have  been  paid  for,  if  at  all,  cannot 
charge  its  shareholders  with  any 
supposed  difference  between  real 
value  and  fictitious  value  in  case  of 
payment  in  property." 


See  also  Finletter  v.  Appleton, 
195  Pa.  349,  45  Atl.  1063 ;  First  Nat 
Bank  v.  Gustin  Minerva  ConsoL 
Min.  Co.  42  Minn.  327, 6  L.B.A.  676, 
18  Am.  St.  Rep.  610,  44  N.  W.  198; 
Easton  Nat.  Bank  v.  American 
Brick  &  Tile  Co.  70  N.  J.  Eq.  782, 
8  L.RJl.(N.S.)  271,  64  Atl.  917,  10 
Ann.  Cas.  84;  Adamant  Mfg.  Co.  v. 
Wallace,  16  Wash.  614,  48  Pac.  415 ; 
Lea  V.  Iron  Belt  Mercantile  Co.  119 
Ala.  271,  24  So.  28.  It  would  thus 
seem  that  the  foregoing  exception 
to  the  general  rule  regarding  the 
liability  of  stockholders  for  their 
unpaid  subscriptions  must  be  given 
full  application  to  the  case  at  bar. 
It  follows  that  the  Fielding  J.  Stfl- 
son  Company  had  no  right  of  re- 
course upon  the  stockholders  of  the 
Oleum  Development  Company ; 
therefore,  that  ihe  plaintiff,  as  the 
transferee  of  their  note  after  noa- 
turity,  had  no  such  right  of  recov- 
ery. 

This  brings  us  to  the  second  point 
made  by  appellant,  wherein  it  is 
contended  that  the  trial  court  erred 
in  refusing  to  approve  the  plaintiff's 
effort  to  apply  the  moneys  received 
by  him  from  those  stockholders  who 
settled  with  him  on  account  of  their 
alleged  liability  for  unpaid  subscrip- 
tions, equally  to  both  of  the  judg- 
ments upon  which  this  action  was 
predicated.  The  total  amount  so  re- 
ceived by  plaintiff  on  account  of  his 
claim  against  said  stocUiolders  for 
their  unpaid  subscriptions  was  the 
sum  of  $11,676.96,  which  would 
have  more  than  sufficed,  had  it  all 
been  applied  to  the  Fairbanks-Morse 
judgment,  to  have  fully  satisfied  the 
same ;  that  it  should 

have    been    so    ap-  tmf^VtS^  **' 
plied   seems   incon-  baianeefl  ««•  om 

trovertible  in  view  JSTcrtp^iSS^L 
of  our  abovB  con-  claim******** 
elusion     that     the  *  *  ~' 
holders  of  the  Stilson  note  and  of 
the  judgment  based  thereont  had  no 
right  of  recovery  against  any  of  the 
stockholders  of  the  Oleum  Develop- 
ment Company  on  account  of  their 
unpaid  subscriptions.     Having  no 
such  right  of  action,  the  plaintiff 
could  have  had  no  right  of  direc-^ 
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tion  of  any  aums  iMud  by  such  stock- 
holders to  the  payment  of  an  obli- 
gation for  which  tiiey  were  not 
liable,  but  was  bound  to  apply  the 
whole  of  such  sums  so  received  to 
the  settlement  of  the  obUgation  and 
judgment  upon  which  they  were 
liable,  namely,  upon  the  Fairbanks- 
Morse  judgment.  Tlie  court,  there- 
fore, rightly  directed  that  such 
application  of  all  of  the  sums  so  re- 
ceived by  the  plaintiff  should  be 
made;  and  since  the  effect  of  such 
application  would  be  to  fully  pay  the 
amount  of  said  last-named  judg- 
ment, and  since,  as  we  have  already 
seen,  the  respondents  herein  were 
not  liable  upon  the  indebtedness  of 
the  corporation  evidenced  by  the 
Stilson  judgment,  it  follows  that  the 
conclusion  of  the  trial  court  that  the 
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plaintiff  was  not  entitled  to  recover 
upon  either  judgment  was  correct. 
Judgment  affirmed. 

Shaw  and  Sloss,  JJ.,  concur. 


KOTE. 

The  decision  in  the  reported  case 
(Shbbman  v.  Habley,  ante,  950),  that 
one  who  extends  credit  to  a  corpora- 
tion with  full  knowledge  that  its  stock 
was  issued  for  property  worth  less 
than  par  value  of  stock  cannot  hold 
the  stockholders  liable,  is  in  accord 
with  the  weight  of  authority,  as  shown 
in  the  annotation  following  Dv  Pont 
V.  Ball,  post,  972,  on  creditor's  knowl- 
edge that  stock  is  unpaid  as  aflPecting 
stockholders'  liability. 


T.  COLEMAN  Du  PONT  et  al.,  Appts., 

V. 

JAMES  FRANK  BALL  et  al..  Receivers  of  the  Arlington  Hotel  Company. 

Delaware  Supreme  Court  '^  November  99,  1918, 

(—  Del.  — ,  106  Atl.  39.) 

Estoppel  — *  to  enforce  stockholder'a  liability. 

1.  A  creditor  of  a  eorporation  is  not  estopped  to  enforce  the  statutory 
liability  of  stockholders  for  the  unpaid  amount  of  their  subscriptions  by 
assisting  or  acquiescing  in  the  issuance  of  the  stock  as  full  paid  and  non- 
assessable, although  it  is  not  paid  for  in  fact. 

[See  note  on  this  question  beginning  on  page  972,] 


Receiver,  —  insolvent  corporation  — 
stockholder's  liability  —  statutory 
remedy. 

2.  A  provision  in  a  general  corpora- 
tion law  for  an  action  at  law  or  a  suit 
in  equity  to  enforce  the  liability  of 
stockholders  for  the  benefit  of  creditors 
does  not  destroy  the  existing  equitable 
remedy  of  a  bill  in  equity  for  the  ap* 
pointment  of  a  receiver  on  the  ground 
of  insolvency. 

[See  7  R.  C.  L.  883.] 

—  necessity  of  unsatisfied  judgment. 

3.  A  judgment  and  execution  re- 
turned unsatisfied  are  npt  necessary  1x> 
establish  the  insolvency  of  the  corpora- 
tion in  order  to  permit  a  suit  asrainst 
t^e  stockholders  in  a  proceeding  in 
equity  for  the  appointment  of  a  receiver 


for  the  corporation  on  th^  ground  of 
its  insolvency. 

[See  23  R.  C.  L.  16.] 

Corporation  —  unpaid  stock  —  tnut 
f vnd. 

4.  Unpaid  stock  of  a  corporation  con- 
stitutes in  equity  a  trust  fund  for  the 
benefit  of  creditors  of  the  corporation. 

[See  7  R.  C.  L.  856.] 

•^unpaid  stock  as  assets. 

5.  Unpaid  stock  of  a  corporation  con- 
stitutes assets  which  may  be  collected 
by  a  receiver  of  the  corporation  in  case 
of  its  insolvency. 

[See  7  R.  C.  L.  356.] 

—  agreement  that  stock  shall  not  be 
paid  for  —  ultra  vires. 

6.  An  agreement  by  a  corporation 
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Ch.  213,  80  Atl.  666;  KimbaU  v.  New 
England  Roller  Grate  Co.  69  N.  H.  485, 
45  Atl.  253. 

If  a  supposed  hdder  of  spurious 
stock  can  exercise  none  of  the  rights 
or  privileges  of  a  stockholder,  it  must 
necessarily  follow  that  he  cannot  be 
held  liable,  ae  an  unpaid  stockholder, 
to  pay  the  claims  of  creditors  of  the 
corporation,  in  case  of  insolvency  or 
otherwise 

Union  R.  Co.  v.  Sneed,  99  Tenn.  1, 
41  S.  W.  364;  Cleaveland  v.  Mullin,  96 
Md.  598,  54  Atl.  665;  Winters  v.  Arm- 
strong, 37  Fed.  508;  Schierenberg  v. 
Stephens,  32  Mo.  App.  314;  Bank  of 
Hindustan  v.  Alison,  L.  R.  6  C.  P.  222, 
40  L.  J.  C.  P.  N-  S.  117,  23  L.  T.  N.  S. 
854,  19  Week.  Rep.  605. 

The  unpaid  common  stockholders  of 
Arlington  Hotel  Company  are  not  liable 
in  any  proceeding  to  pay  the  debts  of 
those  cKditors  who  extended  credit  to 
the  company  with  knowledge  of  the 
facts  and  circumstances  under  which 
the  commen  stock  was  issued. 

Easton  Nat.  Bank  v.  American  Brick 
&  Tile  Co.  70  N.  E.  Bq.  722,  64  Atl. 
1095 ;  Cook,  Corp.  §§  42  et  seq. ;  Clark, 
Corp.  §§  146,  148;  2  Clark  &  M.  Corp. 
S§  1262  et  seq.;  4  Thomp.  Corp.  §§  3417- 
8422,  3913,  3924,  5021-5025;  Ricker- 
son  Roller  Mill  Co.  v.  Farrell  Foundry 
&  Mach.  Co.  23  C.  C.  A.  302,  43  U.  S. 
App.  462,  76  Fed.  554;  Great  Western 
Min.  &  Mfg.  Co.  V.  Harris,  63  C.  C.  A. 
51,  1^8  Fed.  321,  affirmed  in  198  U.  S. 
561,  49  L.  ed.  1163,  25  Sup.  Ct.  Rep. 
770;  Coit  v.  North  Carolina  Gold  Amal- 
gamating Co.  119  U.  S.  343,  30  L.  ed. 
420,  7  Sup.  Ct.  Rep.  231 ;  Bank  of  Ft. 
Madison  v.  Alden,  129  U.  S.  372,  32 
L.  ed.  725,  9  Sup.  Ct.  Rep.  332 ;  White- 
hill  V.  Jacobs,  75  Wis.  474,  44  N.  W. 
630;  First  Nat.  Bank  v.  Gustin  Minerva 
Consol.  Min.  Co.  42  Minn.  327,  6  L.R.A. 
679,  18  Am.  St.  Rep.  510,  44  N.  W. 
198;  Hospes  v.  Northwestern  Mfg.  & 
Car  Co.  48  Minn.  174,  15  L.R.A.  470, 
31  Am.  St.  Rep.  637,  60  N.  W.  1117; 
Downer  v.  Union  Land  Co.  113  Minn. 
410,  129  N.  W.  777 ;  State  Trust  Co.  v. 
Turner,  111  Iowa,  664,  53  L.R.A.  136, 
82  N.  W.  1029;  Colonial  Trust  Co.  v. 
McMillan,  188  Mo.  547,  107  Am.  St. 
Rep.  335,  87  S.  W.  933;  Utica  Fire 
Alarm  Teleg.  Co.  v.  Waggoner  Watch- 
man Ck>ck  Co.  166  Mich.  618,  132  N.  W. 
502;  Miller  v.  Higginbotham,  29  Ky. 
L.  Rep.  547,  98  S.  W,  656;  McDowell  v. 
Lindsay,  218  Pa.  591,  63  Atl.  130;  Lea 
v.  Iron  Belt  Mercantile  Co.  147  Ala.  421, 
8  L.R.A.(N.S.)  279,  119  Am.  St.  Rep. 
93,  42  So.  416;  Easton  Nat.  Bank  v. 


American  Brick  &  Tile  Co.  8  L.R.A. 
(N.S.)  271,  note. 

In  the  pending  receivership  cause,  the 
unpaid  stockholders  of  Arlington  Hotel 
Company  cannot  be  held  liable  to  the 
creditors  for  interest  on  their  claims 
after  the  date  of  the  decree  appointing 
the  receivers. 

Blair  v.  Clayton  Enterprise  Co.  9  DeL 
Ch.  95,  77  Atl.  740;  5  Thomp.  Corp.  2d 
ed.  §  6446 ;  Lippitt  v.  Thames  Loan  & 
T.  Co.  88  Conn.  186,  90  AtL  369;  Trede- 
gar Co.  V.  Seaboard  Air  Line  R.  Co. 
105  C.  C.  A.  501,  183  Fed.  289. 

The  appellant  Coleman  Du  Font 
cannot  equitably  be  held  liable  under 
the  chancellor's  decree  for  all  the 
claims  of  creditors  of  the  Arlington 
Hotel  Company. 

Hale  V.  AUinson,  188  U.  S.  66,  47  L. 
ed.  380,  23  Sup.  Ct.  Rep.  244;  Shipman 
V.  Treadwell,  200  N.  Y.  472,  93  N.  E. 
1104. 

Messrs.  SanlsbiuT;  Morri8»  ft  Rodney 
for  appellant  Blackistone. 

Messrs.  JdNn  R.  Nicholson  and  Hen- 
ry H.  Glassle,  for  appellees : 

The  capital  stock  of  a  corporation  is 
a  trust  fund  for  the  payment  of  its 
creditors. 

Upton  V.  Tribilcock,  91  U.  S.  45,  47, 
23  L.  ed.  203,  204;  Sanger  v.  Upton, 
91  U.  S.  56,  60,  23  L.  ed.  220,  222. 

A  simulated  payment  for  stock  is 
not  valid  as  to  creditors. 

Webster  v.  Upton,  91  U.  S.  65,  23  L. 
ed.  384;  Wetherbee  v.  Baker,  36  N.  J. 
Eq.  501;  Crawford  v.  Rohrer,  69  Md. 
699. 

Directors  have  no  power  to  release  a 
holder  of  stock  to  the  prejudice  of  the 
creditors 

Hawley  v.  Upton,  102  U.  S.  314,  316, 
26  L.  ed.  179,  180;  Webster  v.  Upton, 
91  U.  S.  65,  71,  23  L.  ed.  384,  387. 

It  is  not  necessarv  that  the  person 
to  be  charged  as  shareholder  should 
have  subscribed  for  the  stock,  much  less 
that  the  stock  should  have  been  issued 
or  tendered  to  him.  It  is  sufficient  that 
the  relation  of  the  shareholder  is  es- 
tablished between  him  and  the  com- 
pany. 

Hawley  v.  Upton,  supra;  Webster  v. 
Upton,  91  U.  S.  65,  67,  68,  23  L.  ed. 
884,  386,  387:  Handley  v.  Stutz,  139 
U.  S.  417,  427,  35  L.  ed.  227,  234;  11 
Sup.  Ct.  Rep.  530. 

The  liability  to  creditors  for  the  f utt 
par  value  of  the  stock  remains  as  an 
incident  of  the  holding  of  stock,  unless 
and  until  it  passes  into  the  hands  of 
bona  fide  holders  for  a  valuable  consid- 
eration, and  without  notice. 
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Sanger  v.  Upton,  91  U.  S.  56,  60,  23 
L.  ed.  220,  222;  Webster  v.  Upton,  91 
U.  S.  65,  69,  23  L.  ed.  384,  387;  Allen 
V.  Grant,  122  6a.  552,  50  S.  E.  494; 
Coleman  v.  Hoive,  154*  111.  458,  45  Am. 
St.  Rep.  133,  39  N.  E.  725;  Jackson  v. 
Traer,  64  Iowa,  469,  52  Am.  Rep.  449» 
20  N.  W.  764. 

Where  stock  is  issued  upon  a  money 
consideration,  the  obligation  resting 
upon  the  holder  of  it  is  to  contribute  to 
the  payment  of  the  corporation's  debts 
the  total  amount  called  for  by  the 
shares,  whatever  be  the  amount  for 
which  the  corporation  stipulated  with 
him  to  issue  it. 

Scovill  V.  Thayer,  105  U.  S.  143,  154, 
26  L.  ed.  968,  973. 

The  taking  of  property  at  an  exag- 
gerated estimate  of  its  value  raises  a 
strong  presumption  that  the  valuation 
was  not  made  in  good  faith,  but  with  a 
fraudulent  purpose. 

Coit  V.  North  Carolina  Gold  Amal- 
gamating Co.  119  U.  S.  343,  345,  30 
L.  ed.  420,  421,  7  Sup.  Ct.  Rep.  231; 
Coleman  v.  Howe,  154  111.  458,  45  Am. 
St.  Rep.  133,  39  N.  E.  725. 

Whenever  the  true  value  of  the  prop- 
erty or  services  is  insignificant,  com^ 
pared  with  the  par  value  of  the  stock 
issued  for  it,  that  fact  alone  is  indica- 
tive of  fraud. 

Coleman  v.  Howe,  supra;  R.  H.  Her- 
ron  Co.  V.  Shaw,  165  Cal.  668,  133  Pac. 
488,  Ann.  Cas.  1915A,  1265;  Berry  v. 
Rood,  168  Mo.  316,  67  S.  W.  644;  See 
V.  Heppenheimer,  69  N.  J.  Eq.  36,  61 
AtL  843;  Allen  v.  Grant,  122  Ga.  557, 
50  S.  E.  494;  Hebberd  v.  Southwestern 
Land  &  Cattle  Co.  55  N.  J.  Eq.  18,  36 
AtL  122. 

The  stock  fraudulently  issued  re- 
mained chargeable  with  the  sum  neces- 
sary to  complete  the  amount  of  its  par  ^ 
valu«,  or  such  proportion  of  that  sum ' 
as  would  be  required  to  satisfy  the  debt 
of  the  company,  in  the  hands  of  any 
person  to  whom  such  stock  might  come, 
unless  that  person  could  show  that  he 
was  an  innocent  purchaser  for  value 
without  notice. 

Sanger  v.  Upton,  91  U.  S.  56,  64,  23 
L.  ed.  220,  223;  Jackson  v.  Traer,  64 
Iowa,  469,  52  AnL  Rep.  449,  20  N.  W. 
764;  Allen  v.  Grant,  122  Ga.  552,  50 
S.  E.  494;  Coleman  v.  Howe,  154  111. 
458,  45  Am.  St.  Rep.  133,  39  N.  E.  725; 
See  V.  Heppenheimer,  69  N.  J.  Eq.  36, 
61  Atl.  843. 

It  is  not  necessary  that  a  certificate 
for  stock  should  be  either  issued  or  ten- 
dered in  order  to  charge  the  person  who 
has  agreed  to  take  the  same. 
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Hawley  v.  Upton,  102  U.  S.  314,  26 
L.  ed.  179 ;  Webster  v.  Upton,  91  U.  S. 
65,  67,  68,  23  L.  ed.  384,  386,  387; 
United  States  Independent  Teleph.  Co. 
▼.  O'Grady,  75  N.  J.  Eq.  301,  21  L.R.A. 
(N.S.)  732,  71  Atl.  1040. 

An  attempt  now  to  treat  the  bonus 
stock  as  purchased  for  the  same  consid- 
eration as  the  preferred  stock  neces- 
sarily results  in  that  watering  of  stock 
which  is  prohibited  by  the  statute. 

Easton  Nat.  Bank  v.  American  Brick 
&  Tile  Co.  70  N.  J.  Eq.  732,  8  L.R.A. 
(N.S.)  271,  64  Atl.  917,  10  Ann.  Cas. 
84;  Security  Trust  Co.  v.  Ford,  75  Ohio 
St.  322,  8  L.R.A.(N.S.)  263,  79  N.  B. 
474;  Gillett  v.  Chicago  Title  &  T.  Co. 
230  lU.  373,  82  N.  E.  891. 

In  the  second  place,  the  designation 
of  the  stock  as  bonus  stock  is  sufficient 
to  put  a  purchaser  on  inquiry  that  the 
stock  so  issued  had  not  been  paid  for, 
either  in  cash,  or  in  its  equivalent  in 
property. 

See  V.  Heppenheimer,  69  N.  J.  Eq. 
36,  61  Atl.  843. 

There  was  no  merit  in  the  objection 
that  complainant  had  no  judgment  in 
Delaware. 

Reynes  v.  Dumont,  130  U.  S.  354,  32 
L.  ed.  934,  9  Sup.  Ct.  Rep.  486;  Tyler 
V.  Savage,  143  U.  S.  79,  97,  36  L.  ed. 
82,  89,  12  Sup.  Ct.  Rep.  340. 

The  objection,  moreover,  not  having 
been  seasonably  made  in  the  lower 
court,  must  be  regarded  as  waived. 

Re  Metropolitan  R.  Receivership  (Re 
Reisenberg)  208  U.  S.  90,  109,  52  L.  ed. 
403,  412,  28  Sup.  Ct.  Rep.  219 ;  Brown, 
B.  &  Co.  V.  Lake  Superior  Iron  Co.  134 
U.  S.  530,  535,  33  L.  ed.  1021,  1024,  10 
Sup.  Ct.  Rep.  604. 

The  requirement  -of  judgment  and 
unsatisfied  execution  has  no  application 
to  proceedings  of  this  character. 

Pennsylvania  Steel  Co.  v.  New  York 
City  R.  Co.  117  C.  C.  A.  550,  198  Fed. 
721 ;  Case  v.  Beauregard  (Case  v.  New 
Orleans  &  C.  R.  Co.)  101  U.  S.  688,  690, 
26  L.  ed.  1004,  1005;  Low  v.  R.  P. 
K.  Pressed  Metal  Co.  91  Conn.  91, 
L.R.A.1917D,  291,  99  Atl.  1 ;  Terry  v. 
Tubman,  92  U.  S.  156,  161,  23  L.  ed. 
537,  539 ;  Re  Metropolitan  R.  Receiver- 
ship (Re  Reisenberg)  208  U.  S.  90, 
109,  52  L.  ed.  403,  412,  28  Sup.  Ct.  Rep. 
219 ;  HoUingshead  v.  Woodward,  107  N. 
Y.  96,  13  N.  E.  621;  State  Sav.  Asso. 
V.  Kellogg,  52  Mo.  583;  Van  Wagenen 
V.  Patterson  Sav.  Bank,  10  N.  J.  Eq. 
18;  Butler  v.  Commonwealth  Tobacco 
Co.  74  N.  J.  Eq.  423,  70  Atl.  319;  Van 
Wagoner  v.  Paterson  Gaslight  Co.  28 
N.  J.  L.  288;  Pierce  v.  Old  Dominion 
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Copper  Min.  &  Smelting  Co.  67  N.  J. 
Eq.  399,  58  Atl.  319;  McDermott  v. 
Woodhouse,  87  N.  J.  Eq.  124,  99  AtL 
103. 

After  an  accounting,  ascertaining  the 
corporate  debt  and  assessing  the  pro- 
portion of  unpaid  stock  required  to  sat- 
isfy it,  there  is  no  error  in  authorizing 
the  receivers  to  call  upon  the  sole  stock- 
holder resident  in  the  jurisdiction 
(whose  unpaid  balance  exceeds  the  en- 
tire debt)  to  satisfy  such  debt  in  the 
first  instance,  since  stockholders  stand, 
among  themselves,  in  the  relation  of 
cosureties,  and  the  stockholder  so  pay- 
ing has  full  right  of  subrogation. 

Lewisohn  v.  Stoddard,  78  Conn.  675, 
63  Atl.  621;  Mountain  Lake  Land  Co. 
V.  Blair,  109  Va.  147,  68  S.  £.  751; 
Hatch  V.  Dana,  101  U.  S.  205,  25  L.  ed* 
885;  See  v.  Heppenheimer,  69  N.  J. 
Eq.  36,  61  Atl.  843 ;  Holcombe  v.  Tren- 
ton White  City  Co.  80  N.  J.  Eq.  122,  82 
Atl.  618;  Wolcott  v.  Waldstein,  86  N. 
J.  Eq.  63,  97  AtL  951. 

All  unpaid  shares,  being  bound  rata^ 
bly,  to  the  extent  of  the  amounts  neces- 
sary to  complete  their  par,  for  the  debts 
of  the  company,  the  enf  orcem«:it  of  un- 
paid preferred  stock  subscriptions  in 
full  cannot  possibly  be  a  condition  pre- 
cedent to  requiring  the  shares  of  un- 
paid common  stock  to  contribute  their 
respective  proportions. 

Kirkpatrick  v.  American  Alkali  Go. 
140  Fed.  186;  Cumberland  Lnmber  Co. 
v.  Clinton  Hill  Lumber  Mfg.  Go.  57  N. 
J.  Eq.  627,  42  AU.  585;  SeoviU  v. 
Thayer,  105  U.  S.  143,  156,  26  L.  ed. 
968,  974;  Wetherbee  v.  Baker,  35  N. 
J.  Eq.  501;  Hood  v.  McNaughton,  54 
N.  J.  L.  425,  24  Atl.  497;  Handley  v. 
Stutz,  139  U.  S.  417,  427,  35  L.  ed.  227, 
234,  11  Sup.  Ct.  Rep.  530;  See  v.  Hep- 
penheimer, 69  N.  J.  Eq.  36,  61  Atl. 
843. 

It  was  proper  to  include,  for  the  pur- 
poses of  assessment,  all  proved  claims 
of  creditors,  notwithstanding  evidence 
tending  to  show  that  some  of  them  may 
have  had  notice  of  the  bonus  charac- 
ter of  the  common  stock. 

Easton  Nat.  Bank  v.  American  Brick 
&  Tile  Co.  70  N.  J.  Eq.  732,  8  L.R.A. 
(N.S.)  271,  64  Atl.  917,  10  Ann.  Gas. 
84;  Sprague  v.  Naticmal  Bank,  172  111. 
149,  42  L.R.A.  606,  64  Am.  St  Rep. 
17,  50  N.  E.  19 ;  Selig  v.  Hamilton,  234 
U.  S.  652,  58  L.  ed.  1518,  34  Sup.  Ct. 
Rep.  926,  Ann.  Gas.  1917A,  104. 

The  assessment  properly  included  an 
amount  sufiicient  to  cover  interest  and 
the  expenses  of  the  receivership. 

Spring   Coal  Go.   v.   Keechl   L.R.A. 


1917D,  1152,  152  C.  C.  A.  98,  289  Fed. 
48;  American  Iron  &  Steel  Mfg.  Go. 
Y.  Seaboard  Air  Line  R.  Ca  2S8  U.  S. 
261,  58  L.  ed.  949,  34  Sup.  Ct.  Rep. 
502;  Pennsylvania  Steel  Co.  v.  New 
York  City  R.  Co.  132  C.  C.  A.  518,  216 
Fed.  458;  People  v.  Merchants'  Trust 
Co.  187  N.  Y.  293,  79  N.  B.  1004;  Lip- 
pitt  V.  Thames  Loan  &  T.  Go.  88  Conn. 
185,  90  Atl.  369 ;  Kirkpatrick  v.  Ameri- 
can Alkali  Go.  140  Fed.  190;  Cumber- 
land Lumber  Co.  v.  Clinton  Hill  Lum- 
ber Mfg.  Go.  57  N.  J.  Eq.  628,  42  Atl. 
585. 

Pennewiil,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  statement  of  the  case  con- 
tained in  the  opinion  of  the  chancel- 
lor, from  whose  decree  this  appeal 
was  taken,  is  so  clear  and  compre- 
hensive that  it  is  deemed  unneces- 
sary to  restate  in  this  opinion  the 
facts,  the  pertinent  constitutional 
and  statutory  provisions,  the  pro- 
ceeding in  the  lower  court,  and  the 
many  questions  argued  by  counsel. 
We  shall  discuss  only  those  ques- 
tions that  appear  to  be  importanti 
and  upon  which  the  appeUants 
seemed  to  mainly  rely. 

Upon  the  much-debated  question 
of  jurisdiction  the  court  have 
reached  the  opinion,  after  a  very 
careful  examination  of  the  case,  that 
the  conclusion  of  the  chancellor  is 
sound.  But  our  opinion  is  based  up- 
on reasoning  somewhat  different 
from  tfauGtt  of  the  chancellor. 

The  court  are  not  much  concerned 
about  the  history  of  the  law  respeci>- 
ing  the  stockholder's  liability  for 
'  the  debts  of  the  corporation  before 
the  enactment  of  our  General  Cor- 
poration Act  (22  Del.  Laws,  chap. 
894).  The  learned  and  elaborate 
discussion  of  this  subject,  including 
the  trust  theory  and  the  holding-out 
theory,  in  the  briefs  of  counsel,  is 
interesting  but  not  very  helpfuL 
Whatever  may  have  been  the  law  be- 
fore, and  whether  the  statute  of  this 
state  is  simply  declaratory  of  pre- 
existing law  or  not,  the  important 
fact  is  that  the  statute  clearly  and 
expressly  states  the  stockholder's 
liability  to  creditors  to  the  extent 
of  the  par  value  of  stock  not  paid 
for.    The  only  troublesome  question 
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is:  What  proceeding:  may  be  em- 
ployed to  enforce  the  liability? 

Are  the  two  remedies  mentioned 
in  §  49  of  the  Delaware  act  exclu- 
sive of  a  pre-existing  remedy  that 
would  be  equally,  if  not  more,  con- 
venient and  effective  in  carrying  out 
its  purpose;  and  if  they  are,  does 
the  statute  mean  that  the  remedy 
"by  bill  in  chancery"  shall  be  initi- 
ated by  what  is  known  as  a  credi- 
tor's bill?  Or  does  it  mean  any 
proceeding  in  that  court  that  is 
adapted  to  the  accomplishment  of 
the  purpose  sought?  It  so  happens 
that  New  Jersey  has  an  incorpora- 
tion law  very  similar  to  ours,  and 
most  of  the  questions  raised  in  this 
case  have  been  raised  there  and  set- 
tled by  decisions  of  the  highest  court 
of  that  state. 

A  good  deal  of  ingenuity  and  re- 
finement has  been  used  by  counsel 
for  the  appellants  in  the  effort  to 
show  that  there  is  a  very  substantial 
difference  between  the  statutes  of 
the  two  states,  but  the  argument  is 
not  convincing.  There  is,  of  course, 
some  difference  in  language,  but  it 
seems  to  us  the  effort  to  find  any  in 
principle  is  strained,  and  the  dis- 
tinction contended  for  exceedingly, 
technical. 

There  is  but  one  difference  noted 
by  the  appellants  which  need  be  con- 
sidered by  the  court.  The  differ- 
ence to  which  we  refer,  and  upon 
which  alone  it  is  possible  to  base  an 
argument,  is  the  concluding  clause 
of  §  20  of  the  Delaware  act  which 
does  not  appear  in  the  New  Jersey 
act,  viz. :  "Which  said  sum  or  pro- 
portion thereof  may  be  recovered 
as  provided  for  in  §  49  of  tiiis  act 
.  .  .  after  a  writ  of  execution 
against  the  corporation  has  been  re- 
turned unsatisfied,  as  provided  for 
in  §51  of  this  act.    .    .    .*' 

The  courts  of  New  Jersey  have 
held  that  the  remedies  prescribed 
by  §  92  of  their  act  (2  Comp.  Stat. 
1910,  p.  1655>,  which  corresponds 
with  §  49  of  the  Delaware  act,  can- 
not be  employed  to  enforce  tli^  lia- 
bility of  stockholders  under  §  21  of 
their  act»  which  corresponds  with  § 
20  of  our  act  without  the  concluding 
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clause.  And  the  reason  for  so  hold- 
ing appears  to  be  that  said  remedies 
are  made  available  in  actions 
against  ofiicers  and  directors,  as 
well  as  stockholders,  and  that  the 
legislature  in  enacting  §  92  had  in 
mind  liabilities  other  than  those  that 
might  arise  under  their  §  21. 

We  agree  with  the  construction 
placed  upon  §  92  of  the  New  Jersey 
act  by  the  courts  of  that  state,  and, 
therefore,  hold  that  the  remedies 
prescribed  by  §  49  of  the  Delaware 
act  could  not  be  employed  to  enforce 
the  stockholder's  liability  under  § 
20,  if  that  section  did  not  contain 
the  clause  which  specifically  makes 
such  remedies  available. 

And  we  are  more  strongly  con- 
firmed in  this  opinion  because,  upon 
investigation,  it  is  found  that  said 
§  49  was  taken  from  the  Incorpo- 
ration Act  of  1883  (17  Del.  Laws, 
chap.  147),  which  did  not  contain 
the  concluding  clause  of  §  20  of  the 
present  act. 

The  concluding  clause  of  §  20,  un- 
like the  New  Jersey  law,  expressly 
makes  said  remedies  applicable,  so 
that  the  questions  that  arise,  touch- 
ing the  matter  of  jurisdictions,  are 
the  two  we  have  already  mentioned. 

But  assuming  that  the  procedure 
adopted  in  the  court  below  was  not 
authorized  or  contemplated  by  the 
statute,  are  the  remedies  mentioned 
in  §  49  and  made  available  to  credi- 
tors by  §  20  of  our  statute  ex- 
clusive of  the  usual  procedure  em- 
ployed in  collecting  the  assets  and 
paying  the  debts  of  an  insolvent  cor- 
poration, viz.,  a  bill  in  chancery  for 
the  appointment  of  receivers  on  the 
ground  of  insolvency? 

If  the  statute  had  not  provided 
any  remedy  at  all  for  enforcing  the 
stockholder's  liability  under  §  20, 
unquestionably  the  creditor  would 
have  a  remedy  in  equity,  and  such 
has  been  the  decision  of  the  courts 
of  New  Jersey  and  other  states  in 
similar  cases.  Can  it  be  that  be- 
cause the  Delaware  act  provides  that 
the  creditor  may  enforce  the  stock- 
holder's liability  under  §  20  by  an 
action  at  law  or  by  bill  in  chancery 
he  is  not  permitted  to  enforce  such 
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liabili^  Iqr  proceeding  under  the  In- 
Bolveney  Act?  Are  the  remedies 
prescribed  exclusive  of  or  additional 
to  the  usual  remedy  in  chancery? 

It  seems  to  the  court  that  it  was 
the  purpose  of  the  legislature,  not  to 

take  away  from  the 
Ree«iTeiw  creditor  a  plain  and 

pormtioB-  effective       remedy 

rfJfStV**'''        that  already  exist- 

rlnedr"^  ^    *>«*     *»    provido 

otiher  remedies  that 
he  might  use  if  he  preferred  to  do 
so,  and  that  might  be  more  avail- 
able and  effective  in  some  cases.  It 
is  reasonable  to  believe  that  the  leg- 
islature intended  by  the  concluding 
part  of  §  20  to  make  the  creditor  in- 
dependent of  receivers  i^pointed 
under  the  Insolvenqy  Act,  by*  pro- 
viding remedies  that  he  might 
employ  directly  against  the  stock- 
holder. And  it  is  adso  reasonable  to 
believe  that  the  legislature  thought 
there  might  be  cases  where  the  cor- 
poration would  not  be  in  such  a 
condition  of  insolvency  as  would 
justil^  the  appointment  of  receivers 
under  the  statute,  but  nevertheless 
in  such  a  condition  that  the  creditor 
could  not  collect  his  claim  by  judg- 
ment and  execution.  This  view  is 
strengthened  by  the  fact  that  the 
statute  provides  that  the  particular 
remedies  prescribed  may  be  em- 
ployed only  after  judgment  has  been 
recovered  against  the  corporation 
and  execution  thereon  returned  un- 
satisfied. 

There  can  be  no  doubt  that  ob- 
taining a  judgment  and  unsatisfied 
execution  against  the  corporation  is 
a  condition  precedent  to  the  employ- 
ment of  the  remedies  mentioned  in 
§  49  by  the  creditor  directly  against 
the  stockholders.  And  the  reason  is 
that  the  law  does  not  permit  a  credi- 
tor to  collect  his  claim  from  stock- 
holders if  he  can  recover  it  from  the 
corporation,  and  the  only  way  his 
inability  to  do  this  can  be  shown  to 
the  court  is  by  a  judgment  and  un- 
satisfied execution.  But  if  he  pro- 
ceeds independently  of  the  statute, 
by  a  bill  asking  for  the  appointment 
of  receivers  on  the  ground  of  in- 


solvenpy,  a  judgmi^it  and  execution 
are    not    lequiied,  _«e«^ity  .f 
because  the  court  is  vmti«ac« 
compelled  to  deter-  *■*•"•■•• 
mine  the  very  fact  that  the  judg- 
ment and  execution  are  designed  to 
establish.    Firestone  Tire  &  Rubber 
Co.  V.  Agnew,  194  N.  Y.  165,  24 
L.RJk.(N.S.)  628,  86  N.  E.  1116, 16 
Ann.  Cas.  1150. 

It  will  be  observed  th«t  §  41  of  the 
Incorporation  Act  of  l^SS,  whil2 
providing  for  the  creditor  an  action 
at  law  directly  against  the  stock- 
holder did  not  give  him  a  remedy  by 
bill  in  chancery.  The  natural  iiifer- 
ence  from  this  circumstance  is  that 
the  legislature  intended  in  the  pres- 
ent act  to  provide  for  the  creditor  a 
direct  reniedy  in  chancery  also,  and 
in  addition  to  the  one  he  already  had 
under  the  Insolvency  Act. 

The  giving  to  the  creditor  a  per- 
sonal and  direct  remedy  at  law  by 
the  Act  of  1888  did  not  take  away 
from  receivers  the  power  to  collect 
the  assets  and  pay  the  debts  of  a 
corporation;  neither  did  the  giving 
of  such  a  remedy  in  chancery  by  the 
present  act  take  away  such  power. 

It  is  the  opinion  of  the  court, 
therefore,  that  there  are  now  two 
remedies  in  chimcery  for  the  en- 
forcement of  the  stockholder's  lia- 
bility under  §  20,  viz.:  (1)  A  pro- 
ceeding under  the  Insolvency  Act 
for  collecting  the  assets  and  paying 
the  debts  of  the  corporation,  which 
remedy  existed  prior  to  the  passage 
of  the  statute  and  was  the  one  em- 
pbyed  in  this  case.  (2)  A  proceed- 
ing by  bill  in  chancery  as  prescribed 
by  the  statute ;  and  this  remedy  was 
intended  by  the  legislature  to  be 
used  by  the  creditor  directly  against 
the  stockholder,  and  must  be  initiat- 
ed by  a  creditor's  bill.  In  the  one 
case  a  bill  would  be  filed  asking  for 
the  appointment  of  a  receiver  be- 
cause of  insolvency,  and  this  would 
probably  be  the  procedure  chosen 
where  undoubted  insolvency  could 
be  shown.  In  the  other  case  tibe 
creditor  would  file  a  bill  against  the 
stockholder  if  he  is  unable  to  collect 
his  claim  by  legal  process  as  evi- 
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denced  by  a  judgment  and  unsatis- 
fied exeeution. 

The  appellants  argued  strongly 
and  with  much  confidence  that  re> 
eeivers  could  not,  under  the  law, 
enforce  a  stockholder's  liability 
created  by  statute,  as  in  this  case, 
and  cited  many  authorities  which 
seemed  to  sustain  such  proposition. 
But  upon  examination  the  cases  re- 
ferred to  do  not  seem  to  us  to  be 
applicable  to  the  present  case.  The 
statute  of  this  state  is  unlike  those 
that  impose  a  liability  upon  the 
stockholder  beyond  the  amount  of 
his  unpaid  stock,  such  as  double 
liability  statutes.  Appellants'  cases, 
for  the  most  part,  as  well  as  their 
citation  from  1  Cook  on  Corpora- 
tions, 7th  ed.  §  212,  involved  what 
may  be  termed  double  or  additional 
liability  laws.  At  the  beginning  of 
the  section  mentioned,  it  is  said: 
^The  state  legislatures,  however,  in 
many  instances,  desire  to  increase 
the  liability  of  stockholders  to  cor- 
porate creditors.  Accordingly  stat- 
utes are  passed  expressly  declaring 
that  the  stockholders  shall  be  liable 
for  a  specified  sum,  in  addition  to 
their  unpaid  subscriptions.'' 

It  is  this  kind  of  liability  that  is 
meant  when  ^'statutory  liability"  is 
referred  to,  and  Mr.  Cook  says: 
'This  is  called  the  statutory  liabil* 
ity  of  stockholders." 

The  failure  to  note  the  distinction 
between  the  liability  of  stockhold- 
ers to  the  extent  of  the  par  value  of 
their  stock,  and  the  statutory  liabil- 
ity in  excess  thereof,  has  resulted  in 
some  confusion  in  the  cases  and 
textbooks.  The  first  mentioned,  or 
ordinary  liability,  is  an  asset  of  the 
corporation,  and  the  second  or  addi- 
tional liability  is  not,  it  being  a 
liability  directly  to  the  creditors, 
which  a  receiver,  in  the  absence  of 
statutory  authority,  has  no  power  to 
enforce ;  and  it  is  not  resorted  to  if 
the  assets  of  the  corporation,  includ- 
ing unpaid  stock,  are  sufficient  to 
pay  the  creditors. 

Are  the  amounts  unpaid  by  stock- 
holders on  their  shares  of  capital 
stock  assets  within  the  meaning  of 
the  law?    We  think  that  much  of 
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the  confusion  in  the  law  upon  this 
subject  is  removed,  and  the  solution 
of  some  of  the  questions  in  this  case 
simplified  when  we  recognize,  as  we 
must,  that  before  the  enactment  of 
our  incorporation  law  it  had  become 
a    well-settled    American    doctrine 

that  unpaid  stock  of    cprporatlon- 

a  corporation  con-  umittid  mtoeu^  { 
stitutes  in  equity  a  *™*  '""*' 
trust  fund  for  the  benefit  of  credi- 
tors of  the  corporation.  The  doc- 
trine was  first .  announced  by  Mr. 
Justice  Story  in  Wood  v.  Dununer 
(1824)  3  Mason,  308,  Fed.  Cas.  No. 
17,944.  And  in  Sanger  v.  Upton,  91 
U.  S.  56,  23  L.  ed.  220,  it  was  said: 
'The  capital  stock  of  an  incorporat- 
ed company  is  a  fund  set  apart  for 
the  payment  of  its  debts.  It  is  a 
substitute  for  the  personal  liability 
which  subsists  in  private  copartner- 
ships. When  debts  are  incurred,  a 
contract  arises  with  the  creditors 
that  it  shall  not  be  withdrawn  or  ap- 
plied, otherwise  than  upon  their  de- 
mands, until  such  demands  are  satis- 
fied. The  creditors  have  a  lien  upon 
it  in  equity.  ...  It  is  publicly 
pledged  to  those  who  deal  with  the 
corporation,  for  their  security.  Un- 
paid stock  is  as  much  a  part  of  this 
pledge,  and  as  much  a  part  of  the 
assets  of  the  company,  as  the  cash 
which  has  been  paid  in  upon  it. 
Creditors  have  the  same  right  ta 
look  to  it  as  to  ans^hing  else,  and 
the  same  right  to  insist  upon  its. 
payment  as  upon  the  payment  of 
any  other  debt  due  to  the  company: 
As  regards  creditors,  there  is  no 
distinction  between  such  a  demand 
and  any  other  asset  which  may  form 
a  part  of  the  properly  and  effects  of 
the  corporation.^' 

One  reason  urged  for  the  conten- 
tion thiit  unpaid  stock  is  not  liable 
for  the  debts  of  the  corporation,  as 
we  understand  the  arguments,  is  be- 
cause the  company  issued  the  stock 
as    full-paid,   and  agreed    that  it 
should  be  nonassessable.    There  can 
be  no  question,  in  view  of  the  au- 
thorities,   that,    in 
the  absence  of  such  ;r:".^:i?.."*^*^'' 
an    agreement,  un- 
paid stock  is  liable  for  the  debts  of 
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be  paid  fo 
«ltra  -rlres. 


the    corporation    and    constituteB 
assets  for  such  purpose. 

And  dearly,  according:  to  the  au- 
thorities, the  agreement  referred  to 
,  ,^  ,  was  ultra  vires  and 

— aarreement  that  -j  ai_    j.  1 1_        -x 

•took  aiiaii  not  voiQ,  SO  tliat  the  Sit- 
uation is  the  same 
as  though  there  was 
no  such  agreement.  Stripped  of  the 
agreement,  it  is  a  plain  case  of  an 
issuance  of  stock  by  the  company 
and  acceptance  by  the  holder  with- 
out being  paid  for.  Under  such  cir- 
cumstances there  can  be  no  doubt 
that  the  acceptor  impliedly  agreed, 
and  is  equitably  bound,  to  pay  for 
the  stock.  Then  it  follows  that  even 
if  the  corporation,  because  of  its 
agreement,  could  not  enforce  pay- 
ment, the  receiver  appointed  under 
the  Insolvency  Statute  would  have  a 
right,  in  a  court  of  equity  and  under 
the  direction  of  the  chancellor,  to 
collect  it,  there  being  no  other  assets 
out  of  which  the  debts  of  the  corpo- 
ration could  be  paid.  Money  or 
property  paid  for  capital  stock  are 
assets  liable  for  the  debts  of  the 
company,  and  why  should  money 
due  but  unpaid  for  such  stock  not  be 
equally  liable?  Unpaid  atibscrip^ 
tions  unquestionably  are  liable  be- 
cause they  are  legal  assets,  and  in 
our  opinion  the  acceptor  of  stock 
not  paid  for  or  subscribed  for,  is 
likewise  bound  to  pay  for  it,  and  his 
liabilily  constitutes  an  equitable 
asset  which  a  statutory  receiver  can 
enforce.  It  is  admitted  that  such  a 
receiver  has  power  to  collect  unpaid 
subscriptiana  to  the  corporation  for 
capital  stock  because  the  relation 
between  the  stockholder  and  the 
company  is  contractual  and  the  un- 
paid subscription  an  asset  of  the 
corporation.  But  a  contract  or 
promise  to  pay  may  be  implied  as 
well  as  express,  and  it  clearly  ap- 
pears from  the  au- 
rP'»";*5*  *•  p*y  thorities    that    the 

for  •locK.  g,    - 

acceptance  of  shares 
of  stock  under  a  law  similar  to  ours, 
without  subscription,  raises  an  im- 
plied promise  to  pay  for  them. 
Some  courts  call  such  a  liability  an 
equitable  asset,  but  whatever  it  may 
be  called  it  is  a  liability  that  may  be 


enforced  to  pay  the  debts  of  the 
corporation,  and  by  no  one  more 
properly  than  a  receiver  appointed 
under  the  Insolvency  Statute. 

In  See  v.  Heppenheimer,  69  N.  J. 
Eq.  36,  78,  61  Atl.  860,  the  court 
said:  ''In  equity,  and  as  against 
creditors,  the  acceptance  of  stock, 
without  paying  for  it,  places  the  ac- 
ceptor in  the  position  of  a  sub- 
scriber " 

See  also  Odd  Fellows  Hall  Co.  v. 
Glazier,  5  Harr.  (Del.)  172;  Easton 
Nat.  Bank  v.  American  Brick  &  Tile 
Ck).  70  N.  J.  Eq.  732,  8  L.R.A. 
(N.S.)  271,  64  Atl.  917,  10  Ann. 
Gas.  84 ;  Holcombe  v.  Trenton  White 
City  Co.  80  N.  J.  Eq.  122,  82  Atl. 
618. 

The  common  stock  having  been 
issued  without  consideration,  it  is 
cont^ded  that  such  an  issue  was 
ultra  vires  and  void,  and  being  void, 
the  holders  thereof  cannot  be  held 
liable  to  the  creditors  of  the  com- 
pany. 

This  contention  would  be  stronger 
if  the  issuance  of  the  stock  was  ultra 
vires,  and  therefore  void.  But  this 
is  a  different  case  from  those  re- 
ferred to  in  which  the  stock  issued 
was  in  excess  of  that  authorized  by 
the  charter  of  the  company.  There 
the  act  was  held  to  be  ultra  vires  be- 
cause the  corporation  had  no  power 
to  issue  the  stock  at  all.  It  is  not 
contended  in  this  case  that  the  cor- 
poration had  no  authority  to  issue 
the  stock,  but  that  it  is  void  because 
it  was  issued  without  being  paid 
for,  and  under  an  agreement  that  it 
should  not  be  paid  for. 

It  was  said  in  the  case  of  Rosoff  v. 
Gilbert  Transp.  Co.  (D.  C.)  221 
Fed.  986:  "Any  contract  by  the 
company  to  issue  shares  at  less  tham 
par  was  consequently  ultra  vires. 
The  defendant,  by  taking  the  shares 
in  question,  became,  under  his  con- 
tract of  membership,  liable  to  pay 
$100  for  each  of  them.  The  condi- 
tion that  less  was  to  be  accepted, 
being  ultra  vires,  was  void.  •  .  . 
The  company  which  the  receiver 
represented  could,  therefore,  have 
maintained  tiiiis  action,  and  the 
plaintiff  has  the  same  right." 
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The  company  iii  the  present  case 
having  the  right  to  issue  the 
amount  of  stock  that  was  issued,  the 
only  act  that  was  ultra  vires  and 
void  in  the  transaction  was  the  is- 
suance of  the  stock  without  its  being 
paid  for  and  the  agreement  that  it 

«  .„..««  witk  was  full-paid  and 
out  ooAsidera-     nonassessaole.      m 

fore,  it  was  the  same  as  though  it 
had  been  issued  without  any  such 
agreement. 

The  law  of  this  state  contem- 
plates that  stock  may  be  issued  con- 
trary to  the  statute,  that  is,  without 
being  paid  for,  and  if  it  is  so  issued 
the  acceptors  are  made  liable  to  the 
creditors  of  the  company  to  the  ex- 
tent of  its  par  value.  If  the  stock 
issued  without  consideration  is  void, 
and  therefore  nonassessable  for  the 
payment  of  creditors'  claims,  there 
was  no  reason  for  the  law  that  pro- 
vides for  its  assessment.  The  law 
means,  and  practicaUy  says;  Cor- 
porate  stock  shall  not  be  issued 


106  Atl.  59.) 

stockholders  which  they  have  with 
full  knowledge  assumed.  f 

And  even  though  stock  issued 
without  consideration  could  be  held 
to  be  void  under  our  constitutional 
provision,  and  could  be  canceled  by 
the  corporation  or  upon  the  applica- 
tion of  bona  fide  stockholders,  it 
does  not  follow  that  the  acceptor  of 
such  stock  could  claim  immunity 
from  assessment.  Certainly  a  stock- 
holder cannot  es-  ^.toppei-to 
cape  such  assess-  aeny  liability  of 
ment  if  he  has  held  •^•«"»«»«*'- 
himself  out,  or  permitted  himself  to 
be  held  out,  as  the  owner  of  the 
stock ;  and  much  less  could  he  escape 
if  he  participated  in  the  unlawful 
issue  or  acquiesced  therein. 

It  is  insisted  that  the  liability  of 
common  stockholders  to  pay  the 
debts  of  the  corporation  cannot  be 
enforced,  if  at  all,  until  after  sub- 
scriptions to  the  preferred  stock 
have  been  collected ;  and  the  reason 
assigned  is  that  subscriptions  to  the 
preferred  stock  are  contracts  made 
with   the  company,  and   constitute 


without  valid  consideration,  but  if  it .  assets  which  the  corporation  might 
is  so  issued,  contrary  to  law,  the  ac- 
ceptor will  be  bound  to  pay  its  par 
value  if  the  debts  of  the  company 
cannot  be  paid  otherwise. 

The  cases  cited  that  were  brought 
to  enforce  the  stockholder's  liabil- 
ity for  unpaid  stock  would  not  have 
arisen  if  the  issuance  of  the  stock 
was  void,  because  they  were  brought 
to  enforce  the  stockholder's  liabil- 
ity for  stock  that  was  issued  con- 
trary to  law. 

Although  the  Constitution  of  this 
state  provides  that  "no  corporation 
shall  issue  stock,  except  for  money 
paid,  labor  done,  or  personal  prop- 
erty," etc.  (art.^9,  S  3),  it  cannot  be 
that  directors  who  have  issued 
bonus  stock  to  themselves,  or  ac- 
quiesced in  its  issue,  with  full 
knowledge  of  all  the  circumstances, 
can  escape  the  liability  the  law  im- 
poses by  claiming  that  their  stock 
was  issued  in  violation  of  law.  Per- 
sons who  accept  stock  issued  in  vio- 
lation of  law,  of  which  they  had 
knowledge,  cannot  escape  the  liabil- 
ily    incident    to    the    relation    of 


have  collected,  and  which,  therefore, 
its  receiver  can  collect. 

Such  subscriptions  being  clearly 
property  or  legal  assets  of  the  com- 
pany, it  is  argued  that  they  must  be 
collected  and  applied  in  pa3anent  of 
the  debts  of  the  corporation  before 
the  common  stockholders,  whose 
stock  was  not  subscribed  for  and 
not  paid  for,  can  be  assessed,  be- 
cause the  liability  of  such  stock- 
holders is  not  an  asset  of  the  cor- 
poration. 

But  the  statute  that  imposes  the 
liability  makes  no  distinction,  and 
creates  no  priority,  between  stock 
subscribed  for  and  oprpo^tio— 

that      which      is      is-    »tock   amnemn- 

sued  and  accepted  «*»*-i''«»'**'^- 
without  being  subscribed  for.  All 
stockholders  to  whom  was  issued 
stock  not  paid  for  are  liable  under 
the  statute,  and  no  distinction  can 
be  made  between  preferred  and 
common  holders  without  adding 
something  to  the  statute.  And, 
moreover,  there  is,  as  already  said, 
a  contractual  relation  in  both  cases, 
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the  promise  to  pay  bein^:  express 
where  the  stock  is  subscribed  for 
and  implied  where  it  is  not. 

Certainly  no  good  reason  can  be 
given  why  one  class  of  stock  should 
be  liable  for  the  debts  of  the  com- 
pany before  another,  if  neither  has 
been  paid  for.  The  liability  is  the 
same,  and  the  test,  under  the  stat- 
ute, is  not  the  class  or  character  of 
the  stock,  but  whether  it  has  been 
paid  for. 

It  is  contended  by  one  of  the  ap- 
pellants, a  holder  of  shares  of  pre- 
ferred stock,  that  ''the  issue  of  pre- 
ferred stock  of  the  company  is 
wholly  void  and  not  subject  to  any 
assessment  for  the  debts  of  the  com- 
pany,'' because  the  general  corpora- 
tion law  of  this  state  provides  that 
"at  no  time  shall  the  total  amount 
of  the  preferred  stock  exceed  two 
thirds  of  the  actual  capital  paid  in 
cash  or  property.'* 

It  is  not  denied  that  the  company 
had  authority,  under  its  certificate 
of  incorporation,  to  issue  all  the 
preferred  stock  that  was  issued;  so 
that  the  contention  is  not  based  on 
the  fact  that  the  company  issued 
more  stock  than  its  charter  or  cer- 
tificate of  incorporation  authorized. 

The  question  raised  is  simply  this : 
Is  the  issue  of  preferred  stock  void, 
and  nonassessable  for  the  payment 
of  creditors'  claims,  because  the 
common  stock  had  not  been  paid  for 
in  cash  to  the  company?  Creditors 
could  know,  and  perhaps  would  be 
bound  to  laiow  whether  the  com- 
pany, under  its  certificate  of  incor- 
poration, was  authorized  to  issue  as 
much  preferred  stock  as  was  is- 
sued, but  they  could  not  be  expected 
to  know  that  the  common  stock  had 
not  been  paid  for.  Indeed,  they  had 
a  right  to  assume  that  the  par  value 
of  the  common  stock  had  been  paid 
to  the  corporation  as  required  by 
law.  It  is  reasonable,  therefore,  to 
hold  that  the  words  cf  the  statute, 
"actual  capital  paid  in  cash  or 
property,"  mean  the  par  value  of  the 

-^.eeedinc   pro-    COmmOU    StOCk  that 

portion  of  stock  is  issucd,  and  liable 
•*      "•  to  be   assessed  for 

the  debts  of  the  corporation.    So 


far  as  creditors  are  concerned  stock 
not  paid  for  may  be  treated  as  cash 
or  property  because  it  is  liable  for 
the  payment  of  their  claims.  The 
position  taken  by  the  preferred 
stockholder  is  ingenious,  but  in  the 
opinion  of  the  court  unsound  in 
view  of  other  provisions  of  the  Gen- 
eral Incorporation  Law,  and  its 
manifest  intent,  when  considered  as 
a  whole. 

To  hold  differently  would,  in 
many  cases,  not  only  cripple  but 
make  nugatory  the  purpose  of  the 
law  to  protect  creditors'  claims  to 
the  extent  of  the  par  value  of  all 
stock,  whether  common  or  pre- 
ferred. Moreover,  the  law  does  not 
contemplate  that  a  person  may  sub- 
scribe for  and  accept  preferred 
stock  for  his  own  benefit,  hold  him- 
self out  as  the  legal  owner  thereof, 
and  escape  liability  ^.topp^i-to 
to  bona  fide  credi-  coated  iiabnttT 
tors  on  the  ground  ~  •*^'*' 
that  his  stock  was  illegally  issued 
and  void.  He  will  be  estopped  from 
making  such  defense. 

It  is  further  insisted  by  the  appel- 
lants 'that  holders  of  common  stock 
not  paid  for  are  not  liable  to  pay  fhe 
debts  of  those  creditors  who  extend- 
ed credit  to  the  company  with 
knowledge  of  the  facts  and  circum- 
stances under  which  the  common 
stock  was  issued. 

It  may  be  conceded  that  in  the 
absence  of  a  statute  the  decided 
weight  of  authority  sustains  such 
contention.  But  we  think  this  is  not 
the  law  in  any  jurisdiction  where 
there  is  a  statute  making  the  hold- 
ers of  unpaid  stock  liable  to  the 
creditors  of  the  company.  New 
Jersey  and   Illinois 

have  statutes  very  SSXiS^iJ^Cl- 
similar  to  ours,  and  ejeet  of  ktf«wi- 
in  neither  have  the  IrSditim. 
courts      recognized 
the  rule  contended  for  by  the  ap- 
pellants.   Our  statute  is  very  gener- 
al in  ite  language,  and  broad  enough 
to  comprehend  all  claims  that  are 
legally  .  and    equitably    collectable. 
Under  it  the  stockholder's  liabflity 
is  express  and  unqualified ;  it  modcefi 
no  exception  and  recognizes  no  dis- 
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tinctioii  between  creditors.  As  was 
said  by  the  court  in  the  Easton  Nat. 
Bank  Case,  70  N.  J.  Eq.  732,  8 
L.R.A.(N.S.)  271,  64  Atl.  917,  10 
Ann.  Cas.  84 :  ''In  this  state,  how- 
ever, the  stockholder's  liability  to 
creditors  no  longer  depends  upon'' 
the  trust  fund  theory,  but  is  held  to 
be  statutory.  ''It  depends  upon  the 
stockholder's  voluntary  acceptance, 
.  for  consideration  touching  his  own 
interest,  of  a  statutory  scheme  to 
which  watered  stock,  under  what- 
ever device  issued,  is  absolutely 
alien,  and  which  requires  stock  sub- 
scriptions to  be  made  good  for  the 
benefit  of  creditors  of  insolvent 
companies,  without  distinction  be- 
tween prior  and  subsequent  credi- 
tors, or  between  creditors  who  had 
notice  and  those  who  had  none." 

But  while  our  statute  protects  all 
creditors  of  the  cori>oration,  it  com- 
prehends only  such  claims  as  are 
just  and  valid  under  the  weU-setUed 
principles  of  law.  If  the  proceed- 
ing is  brought  in  equity  it  must  be 
governed  by  the  principles  of  equity. 
And  this  leads  us  to  inquire  whether 
the  claims  of  those  creditors  who 
gave  credit  to  the  company  with  full 
knowledge  of  all  the  facts  attending 
the  issuance  of  the  stock,  and  who 
actively  participated  in  the  issuance 
of  the  stock,  can  enforce  payment 
against  the  stockholders  in  a  court 
of  equity. 

We  are  clearly  of  ihe  opinion  that 
mere  knowledge  that  stock  issued  as 
full-paid  and  nonassessable  was  not 
in  fact  paid  for  should  not  preclude 
the  creditor  from  enforcing  the  lia- 
bility of  the  holder  because  the 
creditor  may  also  know  or  have 
good  reason  to  believe  that  the  hold- 
ers of  such  stock  would  be  legally 
liable  for  the  debts  of  the  company 
to  the  extent  of  the  par  value  of 
their  stock.  While  the  creditor  with 
knowledge  could  not  have  given 
credit  upon  faith  that  the  stock  was 
paid  for,  he  may  very  well  have 
given  credit  upon  the  belief  that 
the  holder  of  the  stock  would  be 
liable  to  the  creditors  under  the  stat- 
ute, whether  he  had  paid  for  it  or 
not. 


V.  BALL.  967 
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It  was  said  in  the  Easton  Nation- 
al Bank  Case :  "Why,  if  they  knew 
the  stock  issued  as  full-paid  was  not 
full-paid  in  fact,  may  they  not  be 
justified  in  dealing  with  the  very 
stockholder's  liability  thus  arising 
as  a  part  of  the  assets  of  the  com- 
pany for  the  purpose  of  satisfying 
creditors'  claims?" 

It  did  seem  to  the  court  for  a 
while  that  the  rule  should  be  differ- 
ent if  the  creditor  had  actually  par- 
ticipated in  the  issuance  of  unpaid 
stock  as  full-paid  and  nonassessable, 
or  had  consented  thereto.  The  court 
were  strongly  inclined  to  believe 
that  such  a  creditor  should  be  es- 
topped in  a  court  of  equity  from  en- 
forcing his  claim  against  other 
stockhold^s  to  whom  stock  was  is- 
sued with  his  assistance  or  acqui- 
escence* It  seemed  like  permitting 
a  party  to  take  advantage  of  his 
own  wrong,  or  to  profit  by  an  illegal 
transaction  in  which  he  was,  in  a 
sense,  particeps  eriminis. 

But  after  a  most  careful  consid- 
eration of  the  question  we  were 
forced  to  the  conclusion  that  such  a 
position  could  not 
be  sustained  bv  rea-  ^nt^fS^  st^u. 
son  or  authority.  In  IShyT"  "*" 
Illinois  and  (Con- 
necticut, the  courts  have  held  that 
knowledge  was  not  a  bar,  and  the 
reasoning  is  broad  enough  to  cover 
participation  as  well.  But  the  courts 
of  New  Jersey  have  dealt  with  cases 
in  which  participation  was  distinct- 
ly urged  as  a  bar.  The  strong  and 
leading  case  in  which  this  question 
was  involved  is  the  Easton  National 
Bank  Case.  The  court  in  that  case 
carefully  considered  the  question 
whether  a  creditor  who  was  a  stock- 
holder with  full  knowledge  of  all 
the  facts  and  circumstances  con- 
nected with  the  issuance  of  the  stock 
not  paid  for,  and  who  in  fact  man- 
aged or  directed  the  issuance  of 
such  stock,  could  enforce  the  statu- 
tory liability  of  stockholders  in  his 
own  behalf.  The  reasoning  of  the 
court  seems  to  us  to  be  sound  and 
unanswerable. 

Justice  Pitney,  in  delivering  the 
opinion,  considered  the  status  of  a 
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creditor  with  knowledge  only,  and 
also^one  who  had  participated,  say- 
ing :  ''As  to  the  status  of  Frederick 
Green  in  the  case  before  us,  the  evi- 
dence does  not  satisfy  us  that  he 
participated  in  the  arrangement  for 
the  issuance  of  this  stock  for  the 
patents.  .  .  •  There  is  nothing, 
therefore,  to  bar  his  individual 
claim  save  that  he  had  notice  of  the 
fact  that  the  stock  was  issued  as 
full-paid  for  property  purchased. 
As  already  shown,  such  notice  is  not 
sufficient  to  debar  him.  As  to  the 
claim  of  Henry  Green,  he,  of  course, 
did  participate  active]^  in  the  tran- 
saction that  resulted  in  the  improp- 
er issuance  of  the  stock  in  question, 
and  he  received  a  part  of  the  stock 
himself.  But  there  is  nothing  to 
show  that  he  intended  any  actual 
fraud  upon  his  fellow  stockholders. 
.  .  .  We  do  not  believe  that  at 
that  time  it  was  at  all  contemplated 
that  any  creditor  of  the  company 
would  be  permitted  to  remain  un- 
paid. Judge  Green  was,  by  common 
consent,  permitted  to  assume  and 
exercise  the  entire  management  of 
the  concerns  of  the  company,  all 
parties  being  at  the  time  sanguine  of 
its  ultimate  success.  The  moneys 
that  he  loaned  to  the  company  were 
advanced  for  the  general  benefit  of 
the  stockholders,  including  himself. 
They  are  a  just  and  lawful  claim  as 
against  the  company,  and  not  an  in- 
equitable claim  as  against  the  de- 
linquent stockholders.  His  estate 
cannot  be  debarred  on  the  ground  of 
estoppel,  for  his  associates,  who  are 
now  disputing  their  individual  lia- 
bility to  pay,  were  not  at  all  misled 
by  the  circumstance  that  their  stock 
certificates  were  marked  'full-paid,' 
and  for  'property  purchased/  since 
they  knew  the  fact  to  be  otherwise. 
Nor  is  the  Green  estate  debarred  by 
the  operation  of  the  maxim,  'in  pari 
delicto  potior  est  conditio  defend- 
entis.'  If  it  were  seeking  any  ad- 
vantage out  of  the  unlawful  agree- 
ment, this  maxim  would  apply.  But 
that  agreement  being  absolutely 
void  on  grounds  of  public  policy,  his 
rights  as  a  creditor  for  moneys  ac- 


tually advanced  remain  unimpaired. 
...  As  against  the  delinquent 
stockholders,  therefore,  .  .  .  both 
the  Green  claims  are  entitled  to  pay- 
ment. Payment  of  the  Henry  Green 
claim  should,  of  course,  be  deferred 
until  his  estate  contributes  its  prop- 
er portion  of  the  amount  necessary 
to  satisfy  the  decree." 

And  so  in  the  present  case,  Mr. 
Taft,  one  of  the  largest  creditors, 
advanced  a  large  amount  of  money 
for  the  general  benefit  of  all  the 
stockholders,  and  there  was  no 
thought  at  the  time  tliat  he  would 
be  permitted  to  lose  any  part  of  the 
sum  loaned  to  the  company.  He 
must,  of  course,  suffer  his  part  of 
the  loss,  but  it  would  not  be  just  or 
equitable  that  he  should  lose  the  en- 
tire amount  he  advanced  for  the 
benefit  of  all,  and  with  their  knowl- 
edge and  consent.  While  all  those 
who  participated  in  the  issuance  of 
the  stock  were  acting  contrary  to 
law,  there  is  nothing  to  indicate  that 
anyone  was  seddng  to  perpetrate  a 
fraud  upon  the  others,  or  gain  an 
unfair  advantage  by  the  transac- 
tion. They  were  acting  in  good 
faith  towards  one  another  for  the 
accomplishment  of  a  common  object, 
and  it  is  just  and  equitable  that  one 
who  gave  credit  to  the  company  un- 
der such  circumstances  should  be 
able  to  collect  his  claim  under  the 
statute. 

If  at  the  time  the  delinquent 
stockholders  are  given  an  opportun- 
ity to  make  defense,  it  is  shown  that 
any  creditor  is  not  equitably  en- 
titled to  collect  his  claim,  it  will  be 
the  duty  of  the  chancellor  to  so  de- 
cide. AH  that  this  court  deter- 
mines now  is  that  any  person  who 
advanced  money,  rendered  services, 
or  contributed  other  valuable  thing 
to  the  company  honestly,  in  good 
faith,  and  for  the  general  benefit  of 
all,  is  entitled  to  recover  under  the 
statute,  from  the  delinquent  stock- 
holders, his  just,  reasonable,  and 
equitable  claim. 

It  is  strongly  insisted  by  the  ap- 
pellants that  it  is  inequitable  that 
the  stockholders  should  be  assessed 
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and  required  to  pay  their  assess- 
ments before  their 

2r:i;rmeut"7f       ^^«^  liability  is  def- 
utockiioider*^      initoly    determined, 

iabimy"***^"  ^'  because  the  amounts 

assessed  may  be 
very  much  in  excess  of  what  they 
are  legally  liable  to  pay.  We  think 
this  is  the  correct  procedure  and 
should  hdve  been  adopted  by  the 
chancellor,  but  our  conclusion  that 
knowledge  or  participation  on  the 
part  of  the  creditor  whose  claim  is 
just  and  equitable  constitutes  no  de- 
fense for  the  stockholder  covers 
every  claim,  with  the  possible  excep- 
tion of  that  of  the  company's  coun- 
sel, which  is  strongly  opposed  by  the 
appellants  because  it  was  upon  his 
advice  that  the  bonus  stock  was  is- 
sued as  full  paid  and  nonassessable. 
We  do  not  think  this  court  would  be 
justified,  under  the  circumstances, 
in  ordering  the  assessments  already 

made  set  aside  on 

;;;:.«™'e"i.**      account  of  this  one 

claim,  which  the 
stockholders  will  be  permitted  to 
contest,  if  they  desire  to  do  so,  at 
the  tinae  the  distribution  of  the  fund 
paid  in  is  adjusted. 

With  respect  to  the  payment  or 
allowance  of  interest  on  creditors' 
claims  the  court  are  of  the  opinion 
that  the  general  rule  should  pre- 
vail. While  it  seems  to  be  the  rule 
in  courts  of  equity  that  claims 
against  an  insolvent  corporation 
should  not  bear  interest  after  the 
appointment  of  a  receiver,  the  rea- 
son is  based  largely  upon  the  fact  of 
insolvency,  and  the  consequent  in- 
sufficiency of  the  assets  to  pay  the 
entire  indebtedness.  In  the  case  of 
Blair  v.  Clayton  Enterprise  Co.  9 
Del.  Ch.  95,  77  Atl.  740,  cited  by  the 
appellants,  the  court,  in  holding  that 
interest  should  be  calculated  on 
claims  down  to  the  date  of  the  order 
of  the  appointment  of  a  receiver, 
said :  'This  is  the  settled  practice 
in  the  administration  of  estates  of 
insolvent  corporations  in  Dela- 
ware.'' 

But  the  reason  for  such  rule  does 
not  exist  where  the  assets  or  prop-* 
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erty  legally  liable  for  the  pa3rment 
of  creditors'  claims 

is    sufficient    to    pay    clalma'^^rtnat 

all  of  them,  includ-  poraUoS! '''*'" 
ing  interest.  If  the 
creditor  had  brought  an  action  at 
law,  as  he  might  have  done  under 
the  statute,  or  had  filed  in  chancery 
what  is  known  as  a  creditor's  bill, 
it  would  not  be  contended,  we  think, 
that  interest  could  not  be  collected 
from  the  time  suit  is  brought,  if 
there  are  sufficient  assets  to  pay  it. 
This  is  the  law  in  those  jurisdic- 
tions where  the  statute  provides 
that  stockholders  shall  be  liable  for 
the  debts  of  the  company  to  the  ex- 
tent of  the  par  value  of  their  stocks, 
.  and  when  the  proceeding  is  directly 
against  the  stockholders.  Burr  v. 
Wilcox,  22  N.  Y.  551 ;  Handy  v. 
Draper,  89  N.  Y.  834;  Mason  v. 
Alexander,  44  Ohio  St.  818,  7  N.  E. 
485 ;  Commg  v.  McCuUough,  1  N.  Y. 
58,  49  Am.  Dec.  287 ;  Baker  v.  Atlas 
Bank,  9  Met.  182 ;  Terry  v.  Ander- 
son, 95  U.  S.  628, 24  L.  ed.  365.  And 
under  the  National  Banking  Act 
(Act  Cong.  June  3,  1864,  chap.  106, 
18  Stat,  at  L.  99),  it  has  been  held 
that  interest  runs  from  the  date  of 
the  comptroller's  order  to  collect  an 
amount  equal  to  the  full  par  value  of 
the  stock,  the  amount  due  from  the 
stockholders  being  then  liquidated 
and  payable.  Casey  v.  Galli,  94  U. 
S.  673,  24  L.  ed.  168.  In  Burr  v. 
Wilcox  the  court  said:  "This  lia- 
hUity  cannot,  I  think,  be  said  to  at- 
tach upon  any  particular  stock- 
holder until  a  suit  is  commenced 
against  him  to  enforce  it.  The 
creditor  has  a  right  to  select  among 
the  stockholders  the  individual 
against  whom  he  will  proceed;  and 
until  he  has  ipade  this  selection,  no 
particular  stockholder  is  liable,  and 
hence  no  interest  can  be  allowed  for 
any  previous  time.*  But,  from  the 
time  of  the  commencement  of  a  suit 
for  a  debt  exceeding  the  amount  of 
the  principal  of  the  defendant's 
stock,  I  see  no  reason  why  interest 
should  not  be  allowed.  It  has  then 
become  a  fixed  liability  for  a  specific 
amount,  and  ought,  upon  general 
principles,  to  carry  interest.' 
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In  the  Ohio  case  the  contentions  of 
the  parties  were  very  clearly  stated 
by  the  court  as  follows:  'It  was 
held  by  the  district  court  that  inter- 
est should  be  charged  against  the 
stockholders  as  of  the  date  of  the 
commencement  of  suit.  The  conten- 
tion on  part  of  plaintiffs  in  error  is 
that  in  no  case  can  the  stockholder 
be  liable  for  a  sum  beyond  the 
amount  of  his  stock,  to  be  deter- 
mined at  the  time  the  liability  is 
finally  fixed  by  judicial  decree.  In 
other  words,  that  the  liability  is  one 
created  by  statutory  enactment  un- 
der the  Constitution,  to  be  enforced 
by  decree,  and  interest  cannot  be 
added  except  by  virtue  of  the  decree 
of  the  court  declaring  the  liability^ 
and  no  interest  can  accrue  against 
the  stockholder  until  the  liability  is 
thus  declared.  On  the  other  hand, 
the  claim  is  that^  while  the  liability 
is  created  by  the  Constitution  and 
the  statute,  yet  the  rtockholder 
places  himself  under  liability  by 
contract  when  he  subscribes  for  or 
acquires  the  stock;  and,  resting  as 
well  upon  contract  as  upon  statote, 
the  interest  follows  the  maturing  of 
the  obligation,  which  is  at  the  time 
when  the  corporation  becomes  in- 
solvent and  refuses  to  pay." 

The  court  said :  "We  agree  with 
the  counsel  that  the  question  is  one 
which,  upon  principle,  is  of  very 
considerable  difficulty.  .  .  .  The 
district  court,  in  holding  the  stock- 
holders for  interest  after  the  com- 
mencement of  the  suit,  evidently 
followed  the  law  of  that  case  [Hook- 
er v.  Kilgour,  2  Cin.  Sup.  Ct.  Rep. 
350]  ;  and,  inasmuch  as  it  has  been 
generally  acquiesced  in  as  furnish- 
ing the  true  rule,  we  are  not  pre- 
pared to  say  it  is  not  the  law  in  this 
state." 

In  analogy  to  the  cases  men- 
tioned we  hold,  in  the  present  case, 
that  interest  should  commence  at 
the  time  the  receivers  asked  the 
court  to  make  an  assessment  upon 
the  stockholders  for  the  payment  of 
creditors'  claims,  there  being  noth* 
ing  before  which  indicated  that  they 
would  be  expected  to  pay  such 
claims. 


In  respect  to  the  expenses  and 
compensation  of  receivers,  and  the 
fees  of  their  counsel,  the  court  are 
of  the  opinion  that,  inasmuch  as  the 
receivers  are  officers  or  instrumen- 
talities appointed  by  the  court  to 
collect    the    creditors'    claims    and 

carry  out  the  pur-  Receiver— 
pose  of  the  statute,  €j»mpe»satio»- 
they  are  entitled  to  ^""^  ^**''**'- 
proper    expenses    and    reasonable 
compensation    to  be   paid  by  the 
stockholders.    They  are  a  part  of 
the    machinery    employed    by   the 
court    to    accomplish    the    object 
sought  under  the  statute,  and  their 
expenses    and    compensation    are, 
therefore,  legitimate  court  costs  to 
be  taxed  against  the  respondents. 

We  think  no  good  reason  can  be 
shown  why  the  fees  of  receiver's 
counsel  should  be  separately  taxed 
as  a  part  of  the  costs.  Inasmuch* 
however,  as  such  is  the  established 
practice  in  this  state,  the  court  are 
not  disposed  to  change  it.  It  is  not 
certain  in  many  cases  that  services 
of  counsel  will  be  required,  and  even 
if  they  should  be,  it  is  impossible  to 
tell  even  approximately,  in  advance 
of  the  service,  what  counsel  will  be 
entitled  to  receive.  The  court  are  of 
the  opinion  that  the  sum  estimated 
by  the  chancellor  for  receiver's  com- 
pensation and  expenses,  and  the  fees 
of  their  counsel,  as  well  as  the  esti- 
mate for  interest  on  creditors' 
claims,  is  largely  in  excess  of  what 
they  will  be  entitled  to  receive ;  that 
said  sums  should  be  substantially  re- 
duced, and  the  assessments  modified 
accordingly. 

In  conclusion,  we  say  that,  while 
we  have  no  doubt  the  court  below 
had  power  to  require  a  resident 
stockholder  to  pay  the  entire  assess- 
ment, we  think  it  inequitable  under 
the  facts  of  this  case,  and,  therefore, 
hold  that  the  receivers  should  have 

been     ordered     to  «coueeuo«  tr^m 
collect  every  assess-  resident  st^eic-. 

ment    they    should  *•***'• 

find  to  be  collectable,  and  that  would 

justify  the    expense  of  collection. 

The    entire    burden    of    payment 

should  not,   in   the  first  instance, 

have  been   imposed  upon  a  single 
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stockholder,  even  though  there  be  no 
other  found  in  the  jurisdiction.  The 
course  adopted  may  be  the  most 
convenient  for  the  receivers  and  ex- 
peditious for  the  creditors,  but,  in 
our  opinion,  hardly  fair  to  the  resi- 
dent stockholder. 

And,  nKxreover,  it  may  very  well 
be  that  statutory  receivers  appoint- 
ed by  the  court  would  be  more  suc- 
cessful in  collecting  claims  out  of 
the  state  than  a  stockholder  who 
might  be  subrogated  to  their  rights 
by  an  order  of  said  court.  But 
whether  that  be  so  or  not,  it  is  man- 
ifestly unfair  that  the  resident 
stockholder  should,  in  this  case,  pay 
not  only  all  the  indebtedness,  but 
also  the  costs  of  collecting  from  oth- 
er stockholders  their  proportional 
parts  of  the  assessment.  Under  the 
peculiar  facts  and  circumstances  of 
this  case  the  fair  and  equitable  pro- 
ceeding would  be  for  the  receivers 
to  collect  all  the  assessments,  so  far 
as  practicable,  and  by  so  doing  the 
burden  would  fall  on  all  stockhold- 
ers alike  according  to  their  holdings. 

The  decree  of  the  Chancelloi^  will 
be  affirmed,  except  as  modified  by 
this  opinion. 


I,  J.,  concurring : 

I  concur  in  the  opinion  of  the 
court,  excepting  as  to  the  claims  of 
Mr.  Taft  and  Mr.  Chapin. 

Briefly  and  without  argument,  I 
desire  to  state  my  conclusions  as  to 
those  claims.  Mr.  Taft  was  a  di- 
rector and  promoter  of  the  company 
from  its  beginning,  and  was  fully 
advised  of  all  actions  taken  in  issu- 
ing the  common  stock  as  bonus  for 
Uie  preferred  stock,  and  participat-; 
ed  therein.  He  knew  that  the  pre-' 
ferred  stock  was  being  sold  at  par, 
and  the  common  stock,  which  nad 
been  declared  by  him  and  the  other 
directors  of  the  company  to  be  ''full- 
paid  and  nonassessable,''  was  being 
issued  as  a  bonus  to  purchasers  of 
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said  preferred  stock  who  had  noth- 
ing to  do  with  the  management  of 
the  company,  to  induce  them  to  pur- 
chase the  preferred  stock.  He 
could  not,  therefore,  in  good  faith, 
have  relied  upon  any  assessment 
from  such  holders  of  common  stock 
to  repay  advances  made  by  him  to 
the  company  in  the  event  of  the  fail- 
ure of  the  company  to  repay  him 
such  advances.  Mr.  Chapin  was 
counsel  for  the  company,  and  ad- 
vised and  directed  the  steps  taken 
by  Mr.  Taft  and  the  other  directors 
in  pursuing  the  course  they  did  pur- 
sue. He  directed  them  in  the  action 
they  took  to  make  the  conunon 
stock,  as  he  thought,  ^'f  uU-paid  and 
nonassessable,''  and  knew  that,  as 
such,  it  was  being  issued  as  a  bonus 
to  purchasers  of  the  preferred  stock, 
who  had  no  part  in  the  management 
of  the  company,  as  an  inducement 
to  purchase  that  stock.  He  now 
claims  the  right  to  have  this  same 
common  stock  assessed  in  order  that 
he  may  be  paid  for  his  services. 

Excepting  in  the  state  of  New 
Jersey,  where  the  proceeding  was 
under  a  statute  which  the  court 
there  said  put  the  creditor's  right 
on  a  different  basis  from  that  under 
the  general  law,  the  overwhelming 
weight  of  authority  is  opposed  to 
such  proceeding. 

Whether  the  proceeding  in  the 
case  at  bar  for  the  purpose  of  assess- 
ing the  stockholders  is  under  the 
liability  imposed  by  §  20  of  the  In- 
corporation Act,  or  is  under  the  lia- 
bility that  existed  prior  to  that  sec- 
tion, can  be  of  no  importance,  be- 
cause §  20  imposed  no  new  liability 
upon  the  stockholder,  but  simply 
stated  or  declared  a  liability  that 
existed  prior  to  its  passage. 

Therefore  it  seems  to  me  that  the 
law  as  generally  applied  by  the 
courts  outside  New  Jersey  should 
be  applied  here. 
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ANNOTATION. 
Creditor's  knowledge  that  stock  is  unpaid  as  a£Fecting  stockholders'  liability. 


I.  Majority  rule: 

a.  generally,  972. 

b.  Rights  of  person  claiming  under 

creditor,  980. 

c.  Constructive    notice    of    unpaid 

character  of  stock: 

1.  Record  of  articles  of  incor- 

poration, 981. 

2.  Individual      knowledge      of 

agent  of  creditor,  982. 
II.  Minority  rule,   983. 

I.  Majority  rule. 
a.  generally. 

In  most  jurisdictions,  it  is  held  that, 
where  a  creditor  knows  at  the  time  he 
extends  credit  that  shares  of  the  cap- 
ital stock  of  a  corporation  have  not 
in  fact  been  paid  in  full,  he  will  be 
estopped  from  enforcing  the  stock- 
holders' liability  for  the  difference  be- 
tween the  amount  paid,  or  value  de- 
livered, and  the  par  value  of  the  stock. 

United  States.— Coit  v.  North  Car- 
olina Gold  Amalgamating  Co.  (1886) 
119  U.  S.  848,  30  L.  ed.  420,  7  Sup.  Ct. 
Rep.  231 ;  Bank  of  Ft.  Madison  v.  Aid- 
en  (1889)  129  U.  S.  372,  32  L.  ed.  725, 
9  Sup.  Ct.  Rep.  332;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Cotton  Exch.  Real 
Estate  Co.  (1895)  70  Fed.  155;  Ricker- 
aon  Roller-Mill  Co.  v.  Farrell  Foundry 
&  Mach.  Co.  (1896)  23  C.  C.  A.  302,  48 
U.  S.  App.  452,  75  Fed.  554;  Cunning- 
ham V.  Holley,  M.  M.  &  Co.  (1903)  58 
C.  C.  A.  140,  121  Fed.  720;  Anglo- 
American  Land  Mortg.  &  Agency  Co. 
V.  Lombard  (1904)  68  C.  C.  A.  89,  132 
Fed.  721,  writ  of  certiorari  denied  in 
(1904)  196  U.  S;  638,  49  L.  ed.  630,  25 
Sup.  Ct.  Rep.  793;  Re  Charles  Town 
Light  &  P.  Co.  (1912)  199  Fed.  846. 

Alabama. — Lea  v.  Iron  Belt  Mer- 
cantile Co.  (1898)  119  Ala.  271,  24  So. 
28. 

California. — Richardson  v.  Chicago 
Packing  &  Provision  Co.  (1900)  6  Cal. 
Unrep.  606,  63  Pac.  74;  Sherman  v. 
Harley  (reported  herewith)  ante, 
950. 

Georgia.— Hill  v.  Silvey  (1888)  81 
Ga.  513,  3  L.R.A.  150,  8  S.  E.  808. 

Indiana. — Reel  v.  Brammer   (1918) 


56  Ind.  App.  180,  101  N.  E.  1043 ;  Bent 
V.  Underdown  (1901)  156  Ind.  516,  60 
N.  E.  307. 

Iowa. — Callanan  v.  Windsor  (1889) 
78  Iowa,  193,  42  N.  W.  652;  State  Trust 
Co.  V.  Turner  (1900)  111  Iowa,  664,  58 
L.R.A,  186,  82  N.' W.  1029;  Watt  v. 
German  Sav.  Bank  (1917)  183  Iowa, 
846,  165  N.  W.  897. 

Kansas.  —  Walburn  v.  Chenault 
(1890)  43  Kan.  352,  23  Pac.  657. 

Michigan. — Young  v.  Erie  Iron  Co. 
(1887)  65  Mich.  Ill,  31  N.  W.  814;  Ten 
Eyck  v.  Pontiac,  O.  &  P.  A.  R.  Co. 
(1897)  114  Mich.  494,  72  N.  W.  862; 
Utica  Fire  Alarm  Teleg.  Co.  v.  Wag- 
goner Watchman  Clock  Co.  (1911)  166 
Mich.  618,  182  N.  W.  502;  Courtney  v. 
Youngs  (1918)  202  Mich.  884,  168  N. 
W.  441. 

Minnesota. — First  Nat.  Bank  v.  Gus- 
tin  Minerva  O>n8ol.  Min.  Co.  (1890) 
42  Minn.  327,  6  L.R.A.  676,  18  Am.  St. 
Rep.  510,  44  N.  W.  198. 

Missouri.— Carp  v.  Chipley  (1898) 
78  Mo.  App.  22;  Woolfolk  v.  January 
(1895)  131  Mo.  620,  33  S.  W.  432; 
Berry  v.  Rood  (1902)  168  Mo.  316^  67 
S.  W.  644;  Colonial  Trust  Co.  v.  Mc- 
Millan (1905)  188  Mo.  547, 107  Am.  St. 
Rep.  335,  87  S.  W.  938 ;  Meyer  v.  Ruby 
Trust  Min.  &  Mill.  Co.  (1905)  192  Mo. 
162,  90  S.  W.  821;  Euston  v.  Edgar 
(1907)  207  Mo.  287,  105  S.  W.  77S; 
Biggs  V.  Westen  (1912)  248  Mo.  333, 
154  S.  W.  708;  Scott  v.  Luehrmann 
(1919)  —  Mo.  — ,  213  S.  W.  855. 

Nebraska.  —  Dickinson  v.  Kline 
(1914)  96  Neb.  435,  148  N.  W.  141. 

Oregon.— Farrell  v.  Davis  (1916)  85 
Or.  213,  161  Pac.  94,  703. 

Texas.— Mathis  v.  Pridham  (1892) 
1  Tex,  Civ.  App.  58,  20  S.  W.  1015; 
Cole  V.  Adams  (1898)  19  Tex.  Civ. 
App.  507,  49  S.  W.  1052. 

Washiogton.— Adamant  Mfg.  Co.  v. 
Wallace  (1897)  16  Wash.  614,  48  Pac. 
415;  Davis  v.  Ball  (1911)  64  Wash. 
292,  116  Pac.  833,  Ann.  Cas.  1914B, 
750. 

Wisconsin.  —  Whitehill  v.  Jacobs 
(1890)  75  Wis.  474,  44  N.  W.  680. 

Wyoming.— Tuttle  v.  Rohrer  (1915) 


ANNO.— CREDITOR'S  KNOWLEDGE  THAT  STOCK  IS  UNPAID.    978 


28  Wyo.  805,  149  Pac.  867,  168  Pac. 
27. 

The  reason  of  the  rule  has  been  stat- 
ed as  follows:  ''Recovery  of  a  creditor 
from  a  stockholder  for  unpaid  sub- 
scription for  stock,  or,  in  event  of 
payment  in  proper^,  for  the  under- 
valuation, is  allowed  on  the  theory 
that  a  fraud  has  been  practised  on 
the  creditor,  who  has  the  right,  in 
dealing  with  the  corporation,  to  as- 
sume that  its  stock  is  fully  paid ;  and, 
of  course,  there  can  be  no  recovery 
where  the  creditor  deals  with  full 
knowledge  that  payment  therefor  has 
not  been  made.''  Watt  v.  German  Sav, 
Bank  (Iowa)  supra. 

So,  it  was  said  in  Courtney  v. 
Youngs  (1918)  202  Mich.  884,  168  N. 
W.  441,  that  "those  creditors  who  par- 
ticipate in  a  transaction  involving 
the  transfer  of  corporate  property  at 
fraudulent  valuation,  who  deal  with 
the  company  with  actual  knowledge  of 
what  its  assets  are,  and  who  «ctend 
credit  knowing  fully  that  the  capital 
stock  has  been  exchanged  for  proper- 
ty, and  know  for  what  property  it  was 
exchanged,  cannot,  when  the  venture 
proves  disastrous,  call  upon  stockhold- 
ers upon  the  theory  that  they  extended 
credit  in  reliance  upon  the  capital 
stock  and  its  being  fully  paid." 

In  First  Nat  Bank  v^  Gustin  Min- 
erva Consol.  Min.  Co.  (1890)  42  Minn. 
827,  6  L.R.A.  676,  18  Am.  St.  Rep.  610, 
44  N.  W.  198,  it  was  said :  "The  whole 
doctrine  that  the'  capital  stock  of  cor- 
porations is  a  trust  fund  for  the 
payment  of  creditors  rests  upon  the 
equitable  consideration  that  the  dis- 
tribution of  the  capital  among  stock- 
holders, without  making  adequate 
provision  for  the  payment  of  debts,  or 
the  issue  of  fictitiously  paid-up  stock, 
is  a  fraud  upon  creditors  who  contract 
with  the  corporation  in  reliance  upon 
its  capital  remaining  intact,  or  in  re- 
liance upon  the  professed  capital  hav- 
ing been  in  fact  paid  up  in  full.  But 
when  the  reason  for  the  rule  does  not 
exist  the  rule  itself  ceases  to  apply. 
...  If  a  party  deals  with  a  cor- 
poration with  full  knowledge  of  the 
fact  that  its  nominal  paid-up  capital 
has  not  in  fact  been  paid  for  in  money 
or  property  to  the  full  amount  of  its 


par  value,  he  deals  solely  on  the  faith 
of  what  has  been  actually  paid  in,  and 
has  no  equitable  right  to  insist  on  the 
contribution  of  a  greater  amount  of 
capital  by  the  shareholders  than  the 
corporation  itself  could  claim  as  part 
of  its  assets." 

In  Berry  v.  Rood  (1901)  168  Mo. 
316,  67  S.  W.  644,  it  was  said :  "If  a 
person,  knowing  that  a  corporation 
has  accepted  certain  property  in 'full 
payment  of  its  stock,  sees  fit  with  that 
knowledge  to  lend  money  to  the  cor- 
poration, he  has  no  more  right  to  call 
the  stockholder  to  further  account  for 
his  debt  than  would  the  corporation 
itself." 

And  in  Biggs  v.  Westen  (1912)  248 
Moi  883,  164  S.  W.  708,  the  court  said : 
"The  law  is  well  settled  in  this  state 
that  no  creditor  of  a  corporation,  who 
becomes  such  with  knowledge  that  its 
stock,  though  purporting  to  have  been 
paid  in  full,  was  in  point  of  fact  nei- 
ther paid  nor  to  be  paid,  but  was  issued 
merely  as  a  bonus  for  the  subscrip- 
tion and  payment  for  other  stock,  can 
enforce  his  claim  against  the  corpora- 
tion by  compelling  its  shareholders 
to  pay  to  the  corporation,  its  trustee, 
or  other  representative,  any  portion  of 
the  stock  so  donated."  j 

And  in  Colonial  Trust  Co.  v.  Mc- 
Millan (1906)  188  Mo.  647, 107  Am.  St. 
Rep.  336,  87  S.  W.  933,  the  court  said : 
"It  is  good  law  that,  underlying  the 
trust-fund  theory  and  the  true-value 
theory,  is  the  proposition  that  cred- 
itors have  the  right  to  assume  that 
stock  has  been  fully  paid  in  money 
or  money's  worth  .  .  •  and  to 
extend  credit  on  the  faith  of  such 
assumption;  but  because  of  this  un- 
derlying proposition  it  follows  that  if 
a  creditor  of  an  insolvent  corporation 
did  not  extend  credit  on  the  faith  of 
shareholders  having  paid  their  stock 
subscriptions  in  money  or  money's 
worth,  but,  to  the  contrary,  knew  at 
the  time  of  the  creation  of  the  cor- 
porate debt  that  such  stock  was  paid 
for  in  simulated  values,  he  is  not  en- 
titled to  the  remedy  here  sought." 

In  Lea  v.  Iron  Belt  Mercantile  Co. 
(1898)  119  Ala.  271,  24  So.  28,  the 
court  said :  "A  creditor  of  a  corpora- 
tion who  became  such  with  knowledge 
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that  the  corporation  had  received  from 
a  stockholder)  in  fall  |>ayment  of  his 
stock,  proper^  at  a  gross  overvalua* 
tion,  cannet  require  such  subscribers 
to  pay  for  its  benefit  the  difference  be- 
tween the  par  value  of  the  stock  and 
the  real  value  of  the  land." 
*  It  was  said  in  Adamant  Mfg.  Co.  v. 
Wallace  (1897)  16  Waah.  614,  48  Pac. 
415:  "While  the  doctrine  of  trust 
fund  is  accepted  in  its  broadest  sense, 
it  is  well  settled  that  a  trust  will  not 
be  impressed  upon  the  stock  of  the 
corporation  in  the  hands  of  the  stock- 
holders for  the  benefit  of  creditors 
who  dealt  with  the  corporation  with 
knowledge  of  the  fact  that  the  stock 
had  been  paid  for  in  property  the  val- 
ue of  which  was  less  than  the  face 
value  of  the  stock.'' 

The  Wyoming  supreme  court  has 
said:  'The  great  weight  of  authority 
appears  to  us  to  be  that  one  dealing 
with  a  corporation  with  knowledge 
that  stock  has  been  issued  as  full-paid 
in  exchange  for  property  at  an  amount 
above  its  actual  value  cannot  hold 
such  stockholder  for  the  difference  be- 
tween the  actual  value  of  the  property 
and  the  par  value  of  the  stock,  in  the 
absence  of  fraud."  Tuttle  v.  Rohrer 
(1915)  23  Wyo.  305,  149  Pac.  867,  153 
Pac.  27. 

In  Davies  v.  Ball  (1911)  64  Wash. 
292,  116  Pac.  833,  Ann.  Cas.  1914B, 
750,  the  court,  discussing  the  defenses 
available  to  the  stockholders  in  a 
creditor's  action  for  the  alleged  unpaid 
balance  on  their  shares,  said:  ''They 
should  be  permitted  to  show,  if  they 
can,  that  the  creditors  in  whose  behalf 
this  action  was  brought,  or  any  of 
th^n,  dealt  with  the  corporation  with 
knowledge  of  the  fact  that  the  stock 
was  issued  for  property  of  less  value 
than  the  par  value  of  the  stock.  Any 
such  creditor  will  be  estopped  to  par- 
ticipate in  the  trust  fund  created  by 
an  enforcement  of  the  liability  of  the 
stockholders." 

In  Colt  V.  North  Carolina  Gold 
Amalgamating  Co.  (1886)  119  U.  S. 
343,  30  L.  ed.  420,  7  Sup.  Ct.  Rep.  231, 
the  creditor  of  an  insolvent  corpora- 
tion sought  to  enforce  the  liability  of 
its  stockholders  to  the  extent  of  the 
amount  alleged  to  be  unpaid  on  the 


shales  of  stock  held  by  them.  It  apr 
peared  that  the  capital  stock  had  been 
issued  as  fully  paid,  in  consideration 
of  {property  received  at  a  large  over- 
valuation. The  plaintiff  was  aware, 
at  the  time  he  extended  credit,  that 
the  stock  was  being  issued  for  a  fic- 
titious value,  and  placed  no  reliance 
on  the  supposed  paid-up  capital  of  the 
corporation.  The  court  held  tiiat  in 
the  absence  of  actual  fraud  a  creditor 
must  rely  on  his  faith  that  the  stock 
had  been  fully  paid  to  justify  a  re- 
covery of  the  alleged  unpaid  balance 
on  the  shares,  and  that  the  knowledce 
of  the  plaintiff  that  such  was  not  the 
case  barred  the  action. 

In  Bank  of  Ft.  Madison  v.  Alden 
(1889)  129  U.  S.  372,  32  L.  ed.  726,  9 
Sup.  Ct.  Rep.  332,  the  plaintiff,  as 
creditor  of  an  insolvent  corporation, 
sought  to  hold  a  stockholder  liable  for 
the  amount  alleged  unpaid  on  his 
stock,  which,  it  seemed,  had  been  pur- 
chased with  lands  not  exceeding  in 
cash  value  40  per  cent  of  the  amount 
subscribed,  and  which  lands  had  been 
later  reconveyed.  The  defense  was  in- 
terposed that  the  plaintiff  had  becooM 
a  creditor  with  full  knowledge  of  the 
conditions  under  which  the  stock  was 
issued,  and  the  court  held  that,  this 
being  so,  the  stockholder  was  not  li- 
able. 

In  Rickerson  Roller-Mill  Co.  v.  Far- 
rell  Foundry  &  Mach.  Co.  (1896)  23 
C.  C.  A.  S02,  43  U.  S.  App.  452,  75  Fed. 
554,  it  was  held  that  one  who  became 
a  creditor  of  a  corporation  with  knowl- 
edge of  an  agreement  by  which  the 
corporation  contracted  to  receive  leaa 
than  the  par  value  of  its  stock  from  a 
subscriber  would  be  estopped,  on  the 
insolvency  of  ^e  corporation,  from 
requiring  the  stockholder  to  pay  his 
stock  in  full. 

In  Northwestern  Mut.  L.  Ins.  Co.  v. 
Cotton  Exch.  Real  Estate  Co.  (1895) 
70  Fed.  165,  tiie  plaintiff,  seeking  to 
recover  the  amount  of  a  judgment 
against  an  insolvent  corporation,  al- 
leged that  the  defendants,  as  stock- 
holders of  the  corporation,  had  not 
fully  paid  the  amount  of  their  stock 
subscriptions.  The  defense  was  inter- 
posed that  the  plaintiff  had  been  ad- 
vised   of    the    overvaluation    of   the 
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property  f6r  which  the  stock  was  is- 
suedy  aBd  ^at  he  should  be  estopped, 
for  this  reason,  from  enforcing  the 
liability  of  the  stockholders  for  the 
excess  of  the  valuation.  It  appeared 
that  a  conspicuous  recital  of  the  val- 
uation placed  on  the  property  which 
was  to  sustain  the  issue  of  stock  was 
printed  on  the  back  of  the  bonds  which 
plaintiff  had  acquired,  and  the  court  - 
held  that  he  had  sufficient  notice  to 
estop  him  from  maintaining  the  action. 

In  Cunningham  v.  HoUey,  M.  M.  & 
Co.  (1903)  68  C.  C.  A.  140,  121  Fed. 
720,  wherein  it  appeared  that  one  who 
had  participated  in  an  incorporation  in 
which  stock  was  issued  as  full-paid, 
for  property  at  an  overvaluation,  aft-  . 
erwards  became  a  creditor  of  the 
corporation,  it  was  held  that  his 
knowledge  of  the  circumstances  under 
which  the  stock  was  issued  estopped 
him  from  proceeding  against  the 
stockholders  as  for  the  actual  unpaid 
balance  on  their  stock.  The  court 
added:  ^'When  stock  is  so  paid  for 
and  property  is  so  taken  in  pajrment, 
it  is  the  general  rule  that  the  transac- 
tion cannot  be  impeached,  even  at  the 
suit  of  a  creditor  of  the  corporation, 
except  for  fraud.  .  .  .  And  this  is 
especially  true  where  the  creditor  has 
dealt  with  the  corporation  with  full 
knowledge  of  the  transaction  whereby 
the  shares  were  paid  for,  or  was  a  par- 
ty thereto.''  ^ 

In  Anglo-American  Land  Mortg.  ft 
Agency  Co.  v.  Lombard  (1904)  68  C,  • 
C.  A.  89,  132  Fed.  721,  writ  of  certio- 
rari denied  in  (1904)  196  U.  S.  638,  49 
L.  ed.  630,  25  Sup.  Gt  Rep.  793,  the 
plaintiffs,  as  creditors  of  a  corpora- 
tion, sought  te  enforce  the  payment  of , 
claimed  unpaid  subscriptions  to  stock 
held  by  the  defendants.  It  appeared 
that  the  corporation,  without  any  le- 
gitimate basis  therefor,  had  issued  a 
stock  dividend  of  50  per  cent  on  its 
capital  stock,  and  the  plaintiffs  main- 
tained that  the  law  implied  a  promise 
on  ^e  p|art  of  those  who  received  the 
additionial  stock  to  pay  par  value 
therefor  when  called  on  by  creditors. 
The  court  upheld  this  contention  as 
an  abstract  proposition,  but  since  it 
appeared  that  the  plaintiffs  had,  with 
full  knowledge  of  all  the  facts,  ac-. 


quieaced  in  this  transfer,  it  was  held 
that  they  were  estopped  from  recover- 
ing on  'die  theory  of  unpaid  balances 
(m  stock. 

In  the  case  of  Re  Charles  Town 
light  ft  P.  Co.  (1912)  199  Fed.  846,  the 
court  stated  that  creditors  who  have 
extended  credit  to  a  corporation,  with 
knowledge  that  stock  has  been  issued 
f6r  property  received  at  an  overvalua- 
tion, are  estopped,  in  the  absence  of 
actual  fraud,  from  thereafter  recover- 
ing from  the  holders  the  unpaid  bal- 
ance of  the  shares. 

Where  a  creditor  sought  to  recover 
the  unpaid  balances  on  stock  subscrip- 
tions, which  balances  existed  by  rea- 
son of  a  stockholdws'  agreement  that 
shares  should  be  deemed  fully  paid 
on  the  receipt  of  $50  therefor,  in 
which  agreement  the  creditor  had 
joined,  the  court  held  that  the  cred- 
itor's knowledge  of  the  transaction 
would  estop  him  from '  enforcing  the 
stockholders'  liability.  Richardson  v. 
Chicago  Packing  &  Provision  Co. 
(1900)  6  Cal.  Unrep.  606,  63  Pac.  74. 

In  Sheeman  v.  Harley  (reported 
herewith)  ante,  950,  the  plaintiff,  as 
assignee  of  a  creditor  of  a  corpora- 
tion, sought  to  recover  from  the  de- 
fendants the  several  amounts  claimed 
to  be  due  for  the  unpaid  portion  of 
their  subscriptions  as  stockholders  in 
the  debtor  corporation.  The  stock  in 
question  had  been  issued  for  property 
admittedly  of  value  less  than  the  par 
value  of  the  stock.  The  defendants 
maintained  that  the  plaintiff  was  not 
in  a  position  to  recover,  since,  at  the 
time  credit  was  extended  to  the  cor- 
poration, h6  was  fully  aware  of  the 
transactions  through  which  the  issu- 
ance of  the  stock  as  full-paid  was 
made.  The  court,  holding  with  the 
defendants,  said:  "The  law  is  well 
settled  in  this  state  that,  when  at 
the  inception  of  its  enterprise  a  cor- 
poration issues  its  stock  for  a  con- 
sideration in  money  or  property  of 
admitted  value  less  than  the  par 
value  of  such  stock,  the  subscribers 
to  such  stock  giving  such  considera- 
tion are  liable  to  the  corporation  and 
to  its  creditors  for  the  unpaid  portion 
of  the  subscription.  .  •  •  The 
basis    of    this    doctrine     •    •    •     is 
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that  credit  is  given  in  reliance  on 
the  presumption  that  full  par  value 
has  been  received  by  the  corporation 
for  the  stock  it  has  issued  as  fully 
paid.  Where,  however,  it  appears 
.  .  •  that  the  particular  creditor, 
at  the  time  the  credit  was  given,  ex- 
tended the  credit  with  full  knowledge 
of  the  difference  between  the  par 
value  of  the  stock  and  the  value  of 
the  property  received  for  it,  an  ex- 
ception to  the  rule  exists." 

And  in  Hill  v.  Silvey  (1888)  81  6a. 
513,  3  L.R.A.  150,  8  S.  E.  808,  it  was 
held  that  the  creditors  of  a  corpora- 
tion, by  dealing  with  it  after  knowl- 
edge that  its  stock  was  not  in 
fact  full-paid,  had  impliedly  waived 
their  right  to  call  on  the  stockholders 
for  the  unpaid  balances  on  their 
shares.  The  court  said:  'If  a  per- 
son should  contract  with  a  corpora- 
tion, or  voluntarily  give  it  credit, 
knowing  that  its  capital  had  not  been 
fully  paid  up,  but  was  declared  to  be 
fully  paid  up  for  the  purpose  of  dis- 
charging the  shareholders  from  fur- 
ther liability,  the  evident  intention  of 
both  parties  would  be  to  make  the 
agreement  subject  to  these  conditions; 
and  there  would  be  no  equity  in  charg- 
ing the  shareholders  with  any  further 
liability  on  account  of  the  obligation 
so  incurred  by  the  company/' 

Where  creditors  extended  credit  to 
a  corporation  with  the  knowledge  that 
its  stock  was  being  issued  as  fully  paid 
at  14  cents  a  share,  and,  on  the  sub- 
sequent insolvency  of  the  corporation, 
action  was  brought  to  satisfy  their 
claim  by  collecting  a  part  of  the  differ- 
ence between  the  price  paid  and  the 
par  value  of  the  stock,  the  court  said : 
''Such  creditors,  with  knowledge  of  the 
agreement  between  the  corporation 
and  the  shareholders,  must  have  ex- 
tended credit  on  the  strength  of  the 
corporation,  its  business,  prospects, 
and  tangible  property.  They  were  not 
induced  to  give  credit  to  the  corpora- 
tion by  reason  of  a  liability  against 
the  shareholders  which  they  knew  did 
not  exist,  and  the  shareholders  were 
under  no  obligation  to  inform  such 
creditors  of  the  nature  and  terms  of 
their  agreement  with  the  corporation 


when  the  facts  were  equally  well 
known  to  all.  Under  auch  circum- 
stances, creditors  have  no  equitable 
right  to  collect  a  greater  sum  from  the 
stockholders  than  the  corporation  it- 
self could  claim  as  a  part  of  its  as- 
sets/' Reel  V.  Brammer  (1913)  56  Ind. 
App.  180,  101  N.  E.  1043. 

In  Bent  v.  Underdown  (1901)  156 
Ind.  516,  60  N.  E.  307,  the  creditors  of 
an  insolvent  corporation  sought  to  col- 
lect the  unpaid  balances  on  shares 
held  by  stockholders  of  the  corpora- 
tion, it  appearing  that  the  shares,  with 
a  par  value  of  f  100,  had  been  issued 
for  f  15.  The  court  held  that  the  un- 
paid balance  on  the  stock  could  not 
be  recovered,  saying:  "The  articles  of 
association  which  informed  the  public 
of  the  amount  of  the  capital  stock  of 
the  corporation  also  gave  notice  that 
the  stockholders  were  under  no  obli- 
gation to  pay  more  than  f  15  on  each 
share  of  the  stock  subscribed,  and  that 
said  restriction  could  only  be  modified, 
Amended,  or  repealed  by  the  unan- 
imous consent  of  all  the  stockholders. 
The  stockholders  made  this  contract 
with  the  corporation,  and  the  public 
were  advised  of  the  same  by  the  ar- 
ticles of  association,  which  were  re- 
corded, as  required  by  law,  in  two 
public  offices  in  this  state.  As  the 
stockholders  have  paid  all  they  agreed 
to  pay,  the  corporation  can  claim  no 
more.  The  creditors,  being  fully  ad- 
vised of  said  contract,  .  .  •  did  not 
give  the  corporation  credit  on  the 
faith  of  the  capital  stock  being  paid  in 
full,  but  relied  upon  the  part  the 
stockholders  agreed  to  pay.  As  this 
has  been  paid,  the  creditors  can  re- 
cover no  more  from  the  stockholders." 

Where  the  original  creditor  was  a 
party  to  an  agreement  by  which  l^e 
defendant  stockholder  had  purchased 
stock  for  50  cents  a  share,  it  was  held 
that  an  assignee  of  the  creditor  could 
acquire  no  higher  rights  against  .the 
defendant  than  his  assignor  had,  and 
that  knowledge  of  the  agreement 
would  preclude  the  plaintiff  from  re- 
covering from  the  stockholder  the  un- 
paid balance  on  his  stock.  Gallanan  v. 
Windsor  (1889)  78  Iowa,  193, 42  N.  W. 
662. 

In  State  Trust  Go.  v.  Turner  (1900) 
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111  Iowa,  664,  68  KRJL  186,  82  N.  W. 
1029,  the  assignee  of  a  creditor  of  a 
corporation  sought  to  recover  the  un- 
paid balance  on  shares  held  by  the 
defendant,  it  appearing  that  such 
shares  had  been  issued  for  property  at 
an  excessive  overvaluation.  The  court 
stated  that  such  pajonent  for  stock  was 
payment  only  to  the  extent  of  the 
property  received,  but  held  against 
the  plaintiff,  since  it  appeared  that 
his  assignor  had  knowledge  of  the  cir- 
cumstances under  which  the  stock  was 
issued.  The  court  quoted  Bank  of  Ft. 
Madison  v.  Alden  (1889)  129  U.  S.  872, 
82  Li.  ed.  725,  9  Sup.  Ct.  Rep.  882,  as 
laying  down  the  rule  applicable  to  the 
ease,  as  follows :  ''Where  the  creditor 
has  full  knowledge  of  the  transaction 
between  the  corporation  and  its  stock- 
holder at  the  time  he  extends  credit, 
he  cannot  be  heard  to  complain,  for 
the  reason  that  no  credit  is  given  upon 
a  representation  of  a  different  set  of 
facts  than  those  which  actually  exist- 
ed." 

And  in  Watt  v.  German  Sav.  Bank 
(1917)  188  Iowa,  846,  165  N.  W.  897, 
the  proposition  was  reaffirmed  that 
where  a  creditor  deals  with  a  corpora- 
tion with  knowledge  that  its  stock  is 
not  full-paid,  or  that  shares  have  been 
issued  as  full-paid  on  receipt  of  prop- 
erty at  an  overvaluation,  there  can  be 
no  recovery  from  a  stockholder  for  the 
unpaid  balance  on  his  shares. 

Likewise,  in  Walbum  v.  Chenault 
(1890)  43  Kan.  852,  28  Pac.  657, 
wherein  it  appeared  that  a  creditor 
had  become  such  with  knowledge  that 
shares  were  being  issued  as  f  ull-pttid, 
in  consideration  of  property  conveyed 
to  the  corporation,  at  an  overvalua- 
tion, it  was  held  that  such  knowledge 
would  estop  him  from  enforcing  a  li- 
ability against  the  stockholders  as  for 
unpaid  stock. 

In  Young  v.  Erie  Iron  0>.  (1887)  65 
Mich.  Ill,  81  N.  W.  814,  the  plaintiff 
sought  to  recover  the  amount  of  a 
judgment  against  the  defendant  min- 
ing corporation,  by  levying  on  the  un- 
paid balances  on  shares  held  by  the 
defendant  stockholders.  It  appeared 
that  the  corporation  had  issued  ''full- 
paid"  stock  for  property  received  at 
an  overvaluation.  There  was  no  al- 
7  A.L.R.— 62. 


legation  in  the  creditor's  bill  that  he 
did  not  know  the  circumstances  under 
which  the  stock  was  Issued  as  full- 
paid.  The  court  said:  '^Although  it 
is  a  well-established  doctrine,  found- 
ed upon  just  principles,  that  the  cap- 
ital stock  of  a  corporation,  and  espe- 
cially its  unpaid  capital  in  the  hands 
of  subscribers  or  purchasers  from  the 
corporation,  is  a  trust  fund  for  the 
satisfaction  of  the  debts  of  an  insolv- 
ent corporation,. yet  it  is  equally  well 
settled  that  persons  dealing  with  cor- 
porations may  consent  to  existing  ar- 
rangements, and  by  contracting  with 
them,  with  notice  or  knowledge  of  ar- 
rangements which  limit  the  liability 
of  the  subscribers  to  pay  the  full 
amount  of  the  capital  stock,  may  ex- 
pressly or  impliedly  waive  the  right  to 
compel  the  stockholders  to  contribute 
the  full  amount  of  their  subscriptions 
in  discharge  of  corporation  obliga- 
tions." And  the  court  added  that 
"persons  .  •  •  contracting  with 
mining  corporations,  knowing  that  its 
capital  was  not  fully  paid  up,  but  so 
declared  for  the  purpose  of  discharg- 
ing its  stockholders  from  the  unpaid 
portion  thereof,  should  be  considered 
and  held  as  having  done  so  subject  to 
these  conditions." 

And  in  Ten  Eyck  v.  Pontiac,  O.  & 
P.  A.  R.  Co.  (1897)  114  Mich.  494,  72 
N.  W.  862,  it  was  held  that  a  stock- 
holder who  later  became  a  creditor 
could  not  enforce  the  liability  of  the 
other  stockholders  to  the  extent  of 
the  unpaid  portion  of  their  shares, 
where  he  had  participated  in  the  issue 
of  the  shares  as  full-paid,  with  knowl- 
edge that  but  a  small  part  had  been 
actually  paid  therefor. 

In  Utica  Fire  Alarm  Teleg.  Co.  v. 
Waggoner  Watchman  Clock  Co.  (1911) 
166  Mich.  618,  182  N.  W.  502,  it  ap- 
peared that  one  of  the  stock  purchas- 
ers of  a  corporation,  who  had  subse- 
quently become  a  creditor,  sought  to 
participate  in  the  unpaid  balance  on 
the  shares  of  stockholders  who  had 
subscribed  thereto,  in  an  agreement 
whereby  25  per  cent  was  accepted  as 
full  payment  for  the  stock  issued.  The 
creditor  had  been  a  party  to  the  agree- 
ment to  purchase  stock  for  less  than 
par,  and  the  court  said:    '^nder  the 
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circamstances,  may  he  who  became  a 
creditor,  after  full  knowledge  of  the 
terms  of  sale  of  this  stock,  participate 
in  the  fund  created  by  requiring  the 
stock  to  be  paid  in  full?  An  ordinary 
creditor  with  such  knowledge  would 
have  no  such  right,  for  the  reason 
that  the  want  of  such  knowledge  is 
the  basis  of  the  right  on  the  part  of 
a  creditor  to  require  full  payment  for 
such  stock.  •  •  .  The  defendant,  a 
stock  purchaser,  who.  was  a  party  to 
the  transaction  of  purchase  for  less 
than  par,  on  becoming  a  creditor,  can 
claim  no  greater  equities  than  an  or- 
dinary creditor." 

Where  the  administratrix  of  one 
who  had  been  both  a  creditor  and 
stockholder  of  a  corporation  sought 
to  hold  certain  stockholders  liable  for 
the  alleged  unpaid  balance  on  their 
stock,  which  had  been  issued  for  prop- 
erty at  a  large  overvaluation,  and  it 
appeared  that  the  deceased,  when  he 
extended  credit,  had  knowledge  of  the 
basis  on  which  the  stock  was  issued 
as  nominally  full-paid,  the  court  held 
that  no  recovery  could  be  had,  since 
the  creditor  had  not  been  defrauded. 
Carp  V.  Ghipley  (1898)  78  Mo.  App. 
22. 

Where,  in  an  action  to  charge  a 
stockholder  to  the  amount  of  the  al- 
leged unpaid  balance  on  his  stock,  it 
appeared  that  the  plaintiff  knew,  when 
he  extended  credit,  that  the  stock  of 
the  corporation  had  been  issued  as 
nominally  full-paid,  in  consideration 
of  property  taken  at  an  overvaluation, 
the  court  refused  to  allow  a  recovery, 
saying:  "The  great  weight  of  author- 
ity in  this  country  is  to  the  effect  that 
in  such  an  action  it  is  essential  to  es- 
tablish fraud,  and  that  the  creditor 
must  be  one  who  in  good  faith  gave 
credit  in  the  belief  that  the  stock  was 
full-paid  or  the  stockholders  were 
bound  for  the  unpaid  balance."  Wool- 
folk  V.  January  (1895)  131  Mo.  620, 
33  S.  W.  432. 

Where  the  plaintiff,  as  a  corporation 
creditor,  sought  to  recover  an  alleged 
unpaid  balance  on  the  shares  held  by 
certain  stockholders,  and  it  appeared 
that  he  was  a  party  to  the  agreement 
by  which  the  shares  had  been  issued 
as  full-paid,  for  property  at  a  fictitious 


value,  ft  was  held  that  he  could  not 
be  heard  to  say  that  the  cftock  was 
unpaid.  The  court  said:  "The  rea- 
son of  this  rule  is  that  such  a  person 
has  not  given  credit  to  the  company 
upon  the  faith  of  the  unpaid  subscrip- 
tions being  an  asset  of  t^e  company." 
Meyer  v.  Ruby  Trust  Min.  &  Mill.  Go. 
(1905)   192  Mo.  162,  90  S.  W.  821. 

Where  it  appeared  that  the  plain- 
tiff had  been  a  party  to  an  agreem«it 
whereby  stock  was  issued  as  nominally 
full-paid,  in  exchange  for  property  at 
an  overvaluation,  he  was  estopped 
from  later  enforcing  a  creditor's  right 
to  the  unpaid  balance  on  the  stock, 
the  court  saying:  ''A  stranger  deal- 
ing with  a  corporation  has  a  right  to 
presume  that  it  has  issued  or  agreed 
to  issue  its  stock  only  for  money  or 
money^s  worth  for  its  full  face  value, 
and  if  the  corporation  has  issued  its 
stock  for  less,  such  stranger  .  .  . 
may  have  redress  on  the  stockholders 
to  the  extent  that  the  stock  has  not 
been  paid  for  in  full  value.  .  .  . 
But  this  plaintiff  is  not  in  the  attitude 
of  a  stranger  or  a  eiediter  without 
notice;  he  was  a  party  to  the  plan  of 
the  corporate  organization  by  which  it 
was  agreed  that  the  defendant  should 
have  this  stock  for  the  consideration 
of  the  privilege  he  sold  to  the  cor- 
poration, and  therefore,  as  to  the 
plaintiff,  it  must  be  adjudged  that  the 
defendant  has  paid  for  his  stock." 
Euston  V.  Edgar  (1907)  207  Mo.  287, 
105  S.  W.  773. 

In  Scott  V.  Luehrmann  (1919)  — 
Mo.  — ,  213  S.  W.  855,  the  plaintiffs, 
as  judgment  creditors  of  an  insolvent 
corporation,  sought  to  recover  the  un- 
paid balance  on  shares  of  stock  held 
by  the  defendants.  It  was  alleged 
that  the  defendants  had  been  allotted 
shares  of  stock  amounting  to  (52,500, 
and  had  paid  nothing  thereon.  The 
answer  alleged  knowledge  on  the  part 
of  the  plaintiffs  that  the  capital  stock 
of  the  corporation  was  not  paid  in 
money,  and  it  was  maintained  that 
this  knowledge  would  estop  the  plain- 
tiffs from  recovering.  The  court  said 
that  there  was  no  question  as  to  the 
correctness  of  the  equitable  principle 
that  knowledge  on  the  part  of  the  cred- 
itor, at  the  time  credit  was  extended^ 
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that  shares  of  stock  wore  issued  to 
the  subscribers  without  payment 
therefor,  would  prevent  him  from  en- 
iorcinff  his  claim. 

In  Dickinson  v.  Kline  (1914)  96 
Neb.  435,  148  N.  W.  141,  the  plaintiff 
as  receiver  for  a  corporation,  and  to 
satisfy  the  claims  of  outstanding 
creditors,  broujerht  action  against  the 
defendants  as  stockholders,  to  recover 
their  unpaid  subscriptions  for  stock. 
It  appeared  that  the  defendants  had 
imrehased  stock  at  .the  rate  of  f 280 
for  ten  shares  with  a  par  value  of 
f  1,000,  but  it  further  appeared  that 
the  creditors  had  knowledge  of  the 
tenor  of  the  agreements,  and  because 
of  this  latter  fact  the  defendants 
claimed  that  no  recovery  should  be  al* 
lowed.  The  court  held  that,  since  the 
creditors  had  dealt  with  the  corpora- 
tion with  notice  of  the  facts,  a  decree 
against  the  defendants  was  reversible 
error.  The  principle  of  law  involved 
was  stated  as  follows :  ''By  the  great 
weight  of  authority^  in  the  absence  of 
express  charter,  stetutory,  or  constitu* 
tional  provisions  esteblishing  a  dif- 
ferent rule,  an  issue  of  watered  or 
fictitiously  paid-up  stock  by  a  corpora- 
tion, wh^her  tiM  issue  was  at  a  dis- 
count of  its  par  value,  or  for  property, 
labor,  or  services  token  at  an  inten- 
tional overvaluation,  or  gratuitous,  is 
binding  upon  ttie  corporation,  and  as 
against  all  other  parties,  except  in  so 
far  as  it  may  constitute  a  violation  of 
the  rights  of  .  .  .  subsequent 
creditors  of  the  corporation.  .  ,  . 
The  agreement  that  payment  in  full 
at  the  par  value  shall  not  be  required 
is  a  fraud  upon  subsequent  creditors 
who  deal  with  the  corporation  on  the 
faith  of  its  capital  stock  being  full- 
paid  in  fact;  and  a  court  of  equity,  or, 
by  stotute  in  some  jurisdictions,  a 
court  of  law,  will,  at  the  instonce  of 
creditors,  compel  the  holders  of  such 
stock,  or  their  transferees  with  notice, 
to  pay  .  •  .  the  difference  between 
the  par'  value  of  the  stock  and  what 
has  been  paid  therefor.  This  does  not 
apply,  however,  ...  in  favor  of 
subsequent  creditors  who  participated 
therein,  or  who  dealt  with  the  cor- 
poration with  knowledge  of  the  facts." 

In  Farrell  v.  Davis   (1916)   85  Or« 


218, 161  Pac.  94,  703,  an  action  by  the 
a»»ignee  of  a  creditor  of  an  insolvent 
corporation  to  recover  from  the  de- 
fendants their  alleged  unpaid  stock 
subscriptions,  the  court  held  that, 
since  it  appeared  that  the  creditor  had 
knowledge,  at  the  time  he  acquired 
his  claim,  that  the  stock  had  been  is- 
sued for  property  at  an  overvaluation, 
the  plaintiff  could  not  recover. 

It  was  held  in  Mathis  v.  Pridham 
(1892)  1  Tex.  Civ.  App.  58,  20  S.  W. 
1015,  that  where  creditors  had  knowl- 
edge, at  the  time  their  claims  arose, 
that  the  corporation  was  issuing  $2 
in  stock  for  $1  paid,  they  could  not 
hold  the  subscribers  liable  for  the 
unpaid  balance  on  the  par  value  of 
the  stock  issued. 

In  (}ole  V.  Adams  (1898)  19  Tex. 
Civ.  App.  507,  49  S.  W.  1052,  on  appeal 
from  a  judgment  against  the  defend- 
anto  for  the  alleged  unpaid  balance' 
on  shares  held  by  them,  which  had 
been  issued  for  property  at  an  over- 
valuation, it  was  held  that,  ''as  to 
creditors  without  notice,  property  con- 
veyed in  payment  of  stock  is  not  to  be 
considered  as  a  payment,  except  to  the 
extent  of  its  money  or  actual  value.'' 
But  the  court  added  that  ''creditors 
who  had  notice,  when  they  extended 
credit  to  the  corporation,  of  the  man- 
ner in  which  appellants  acquired  their 
stock,  could  not  recover.** 

In  Whitohill  v.  Jacobs  (1890)  75 
Wis.  474,  44  N.  W.  630,  which  was  a 
creditor's  suit  against  the  stockhold- 
ers of  an  insolvent  corporation,  it  ap- 
peared that  stock  with  a  par  value  of 
$100,000,  had  been  issued  for  patent 
rights  worth  not  more  than  $50,000, 
and  the  plaintiff  sought  to  enforce  the 
stockholder's  liability  for  the  anpaid 
portion  of  their  stock.  The  defend- 
ants alleged  that  the  plaintiff  had 
knowledge  of  the  transaction  at  the 
time  he  extended  credit,  and  should, 
therefore^  be  estopped  from .  recover- 
ing in  this  action.  As  to  this  conten- 
tion, the  court  said :  "If  such  findings 
are  upheld,  the  plaintiff  is  not  within 
the  rule,  for  they  demonstrate  that 
he  did  not  give  the  credit  in  the  belief 
that  the  stock  was  fully  paid  for,  and 
hence  has  no  valid  claim  against  the 
stockholders  individually." 
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But  the  fact  that  creditors  of  an  in- 
solvent corporation  have  discovered, 
since  extending  credit,  that  stockhold- 
ers have  not  paid  in  full  for  their 
stock,  will  not  prejudice  their  right  to 
recover  the  unpaid  balances  thereon. 
Thus,  in  Scott  v.  Luehrmann  (1919) 
—  Mo.  — ,  213  S.  W,  865,  the  court  ap- 
plied the  above  proposition,  since 
''such  subsequent  knowledge  does  not 
tend  to  negative  their  reliance  upon 
the  presumption  that  the  corporation 
was  legally  organized  and  its  shares 
of  stock  had  been  issued  for  money  or 
money's  worth  at  the  time  of  its  prior 
contract  with  them." 

And  in  Gordon  v.  Cummings  (1914) 
78  Wash.  515, 189  Pac.  489,  it  was  held 
that  subsequent  knowledge  of  the 
creditor  of  a  corporation  that  stock 
which  had  been  issued  as  full-paid 
was  not  so  in  fact  would  not  deny  him 
the  right  to  enforce  the  shareholder's 
liability. 

It  has  been  held  that  a  plaintiff  need 
not  allege  that  he  became  a  creditor 
in  ignorance  of  the  fact  that  stock 
had  not  been  paid  up,  knowledge  of 
such  facts  being  a  matter  of  defense, 
to  be  set  out  in  the  answer.  North- 
western Mut.  L.  Ins.  Co.  V.  Cotton 
Exch.  Real  Estate  Co.  (1891)  46  Fed. 
22. 

And  in  GrOgebic  Invest.  Go.  v.  Iron 
Chief  Min.  Co.  (1891)  78  Wis.  427,  23 
Am.  St.  Rep.  417,  47  N.  W.  726,  it  was 
held  that  the  defense  that  the  cred- 
itor had  knowledge  that  shares  were 
being  issued  for  a  consideration  much 
less  than  the  par  value  was  in  the 
nature  of  an  estoppel  on  the  plaintiff, 
and  need  not  be  negatived  in  the  com- 
plaint. 

I».  Mights  0f  person  dUiitnIng  under  ered' 

Uer, 

The  assignee  of  one  who  has  ex- 
tended credit  to  a  corporation  with 
knowledge  that  the  stock  was  not  in 
fact  full-paid  has  no  greater  rights 
than  his  assignor,  in  enforcing  the  li- 
ability of  stockholders  for  unpaid  sub- 
scriptions. Sherman  v.  Harley  (re- 
ported herewith)  ante,  950;  Callanan 
V.  Windsor  (1889)  78  Iowa,  193,  42  N. 
W.  652;  State  Trust  Go.  v.  Turner 
(1900)  111  Iowa,  664,  53  L.R.A.  136, 
82  N.  W.  1029;  Walbum  v.  Ghenault 


(1890)  43  Kan.  352,  23  Pac.  657; 
Young  V.  Erie  Iron  Co.  (1887)  65 
Mich.  Ill,  31  N.  W.  814;  Carp  v.  Chip- 
ley  (1898)  73  Mo.  App.  22;  Meyer  v. 
Ruby  Trust  Min.  &  Mill.  Co.  (1905) 
192  Mo.  162,  90  S.  W.  821 ;  Farrell  v. 
Davis  (1916)  86  Or.  213,  161  Pac.  94, 
703. 

In  Sherman  v.  Harley  (reported 
herewith)  ante,  950,  wherein  it  ap- 
peared that  the  assignor  of  the  plain- 
tiff had  knowledge,  at  the  time  he 
extended  credit  to  a  corporation,  that 
its  stock  had  been  issued  for  property 
admittedly  of  a  value  less  than  the 
par  value  of  the  stock,  the  court  held 
that  this  knowledge  on  the  part  of  the 
creditor  would  estop  the  plaintiff  from 
enforcing  the  liability  of  the  stock- 
holders for  their  unpaid  subscriptions. 

And  where  the  creditor  of  an  in- 
solvent corporation  was  a  party  to  an 
agreement  by  which  a  defendant 
stockholder  had  purchased  stock  for 
50  cents  a  share,  it  was  held  that  an 
assignee  of  the  creditor  could  acquire 
no  higher  rights  against  the  stockhold- 
ers than  his  assignor  had,  and  such 
knowledge  imputed  to  him  created  an 
estoppel  in  an  action  to  recover  the 
unpaid  balance  on  the  stock  held  by 
the  defendant.  Callanan  v.  Windsor 
(1889)  78  Iowa,  193,  42  N.  W.  652. 

In  State  Trust  Go.  v.  Turner  (1900) 
111  Iowa,  664,  53  L.R.A.  186,  82  N.  W. 
1029,  the  assignee  of  a  creditor,  who 
had  knowledge,  at  the  time  he  extend- 
ed credit,  that  the  stock  of  the  cor- 
poration was  not  actually  full-paid, 
was  held  to  be  estopped  from  recover- 
ing the  unpaid  amount  on  the  shares 
held  by  the  defendant. 

And  similarly,  in  Walburn  v.  Ghen- 
ault (1890)  43  Kan.  352,  23  Pac.  657, 
it  was  held  that  both  a  creditor  and 
his  assignee  were  estopped  from  en- 
forcing a  liability  against  stockhold- 
ers for  the  amount  unpaid  on  their 
stock,  where  the  creditor  knew,  at  the 
time  he  gave  credit  to  the  corporation, 
that  such  stock  was  being  issued  as 
full-paid,  for  property  convejred  at  an 
overvaluation. 

In  Young  v.  Erie  Iron  Co.  (1887)  65 
Mich.  Ill,  31  N.  W.  814,  the  plaintiff 
sought  to  collect  a  judgment  against 
a  corporation  by  levying  on  the  unpaid 
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balances  on  its  shares  held  by  the 
•defendants.  It  appeared  that,  the 
plaintiff's  assignors  had  knowledge, 
when  they  advanced  credit,  that  such 
shares  were  issued  as  "full-paid/'  in 
consideration  of  property  received  at 
an  overvaluation,  and  the  court  held 
that  the  plaintiff  was  estopped  by  his 
assignor's  knowledge  from  recovering 
the  unpaid  subscriptions  of  the  defend- 
ants. 

Where  the  administratrix  of  one 
who  had  been  both  a  creditor  and 
stockholder  of  a  corporation  sought  to 
enforce  the  stockholder's  liability  for 
alleged  unpaid  subscriptions,  and  it 
appeared  that  the  deceased  knew, 
when  he  extended  credit,  that  the 
stock  was  only  nominally  full-paid,  the 
court  held  that  no  liability  could  be  en- 
forced. Carp  V.  Chipley  (1898)  73  Mo. 
App.  22. 

In  Meyer  v.  Ruby  Trust  Min.  &  Mill. 
Co,  (1905)  192  Mo.  162,  90  S.  W.  821, 
the  court  held  that  a  creditor,  who  had 
knowledge  of  an  agreement  whereby 
stock  was  issued  as  full-paid  for  prop- 
erty of  a  fictitious  value,  would  be 
estopped  from  saying  the  stock  was 
unpaid,  and  added  that  an  assignee  of 
the  creditor  by  operation  of  law  would 
stand  in  no  better  position. 

Likewise,  in  Farrell  v.  Davis  (1916) 
85  Or.  213,  161  Pac.  94,  703,  it  was 
held  that  knowledge  by  a  creditor  that 
^ock  was  not  in  fact  full-paid  would 
be  imputed  to  his  assignee,  and  pre- 
vent a  recovery  from  the  stockholders 
of  the  unpaid  balance  on  their  shares. 

o.  Constructive  notice  of  unpaid  charac' 

ter  of  stock. 

1.  Record  of  articles  of  incorporation. 

It  seems  that  the  record  of  the  ar- 
ticles of  incorporation  is  not  construc- 
tive notice  to  a  creditor  of  the  circum- 
stances attending  the  issuance  of 
stock,  or  that  the  stock  was  not  in 
fact  full-paid.  Lea  v.  Iron  Belt  Mer- 
cantile Co.  (1898)  119  Ala.  271,  24  So. 
28;  Stout  V.  Hubbell  (1898)  104  Iowa, 
499,  73  N.  W.  1060;  Rogers  v.  Stag 
Min.  Co.  (1915)  185  Mo.  App.  659,  171 
S.  W.  676. 

In  Lea  v.  Iron  Belt  Mercantile  Co. 
(1898)  119  Ala.  271,  24  So.  28,  the 
court  conceded  that  a  creditor  of  a 


corporation,  who  became  such  with 
knowledge  that  the  corporation  had 
received  property  at  a  gross  overval- 
uation, in  full  payment  of  stock,  could 
not  require  such  subscribers  to  pay 
the  difference  between  the  par  value 
of  the  stock  and  the  real  value  of  the 
land.  But  as  to  the  defendant's  con- 
tention that  the  record  of  incorpora- 
tion proceedings,  amount  of  capital 
stock,  and  the  privilege  of  stockhold- 
ers to  convey  property  in  exchange  for 
stock  was  notice  to  the  creditor  of  the 
overvaluation  of  property  conveyed 
therefor,  the  court  said:  "We  are 
of  the  opinion  that  the  record  of  these 
facts  does  not  operate  as  constructive 
notice  to  subsequent  creditors  of  the 
real  value  of  the  property  received  in 
payment  of  the  subscriptions,  or  that 
it  was  grossly  overvalued.  On  the 
contrary,  the  creditor  would  be  jus- 
tified in  presuming,  from  the  record, 
that  the  law  requiring  subscriptions 
to  stock  to  be  paid  in  money  or  in 
property,  at  its  reasonable  value,  had 
been  strictly  complied  with.  The  law 
presumes,  when  it  is  shown  that  the 
gtock  has  been  paid  for  in  full  by  the 
conveyance  of  property,  and  there  is 
no  evidence  of  the  value  of  the  prop- 
erty, that  the  consideration  was  ad- 
equate." 

And  where  it  appeared  that  the  ar- 
ticles of  incorporation  recited  that 
land  to  be  purchased  should  be  paid 
for  by  issuing  stock  at  par,  equal  to 
the  agreed  valuation,  the  court  held 
that  this  would  not  constitute  notice 
of  the  fraudulent  valuation  thereof  so 
as  to  estop  a  creditor  from  recovering 
the  unpaid  balance  on  such  stock  held 
iby  the  defendant.  Stout  v.  Hubbell 
(1898)  104  Iowa,  499,  73  N.  W.  1060. 
In  Rogers  v.  Stag  Min.  Co.  (1915) 
185  Mo.  App.  659,  171  S.  W.  676,  the 
defendants,  in  a  creditor's  action  for 
an  alleged  unpaid  balance  on  stock 
held  by  them,  contended  that  a  statute 
(Rev.  Stat.  1900,  §§  2975  &  3340)  pro- 
viding that  "a  copy  of  the  articles  of 
incorporation  shall  be  filed  with  the 
secretary  of  state  and  recorded  in  the 

i  county  where    the    corporation    is  lo- 
cated" was  constructive  notice  to  the 

\  creditors  that  stock  was  fully  paid  in 
property  of  the  value  given,  and  fur- 
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ther  maintained  that  this  knowledfire 
would  estop  a  creditor  from  claiming 
that  the  stock  was  not  fully  paid  up. 
The  court  said:  ''We  do  not  see  how 
Sttch  records  could  give  notice  that 
^e  value  stated  was  sworn  to  is  a 
fictitious  one.  Much  actual  investi- 
gation would  have  to  be  made  to  ob- 
tain that  knowledge.  .  .  .  Per- 
sons dealing  with  corporations  have 
a  right  to  assume,  in  the  absence  of 
actual  knowledge  to  the  contrary,  that 
the  stock  is  fully  paid  for  in  money 
or  money's  worth.  Estoppel  is  based 
on  actual  knowledge  of  the  fact,  or 
such  lack  of  knowledge  as  comes  from 
closed  eyes,  and  is  equivalent  to  actual 
knowledge,  or  constructive  knowledge 
made  so  by  law." 

And  a  deed  recording  the  transfer 
of  certain  property  in  consideration 
of  stock  is  not  constructive  notice  that 
the  stock  is  fully  paid.  See  Osgood  v. 
King  (1876)  42  Iowa,  478,  wherein 
the  plaintiffs,  as  corporation  creditors, 
sought  to  recover  from  the  defendant 
stockholders  an  alleged  unpaid  bal- 
ance on  the  stock  held  by  them.  It 
appeared  that  the  stock  had  been 
issued  for  certain  coal  lands,  and,  as 
the  plaintiffs  averred,  at  such  an  over- 
valuation that  the  actual  cash  value 
paid  on  each  $100  share  of  stock  was 
about  $14.  On  demurrer,  the  defend- 
ants alleged  that,  since  the  deed  of  the 
property  transferred  to  the  corpora- 
tion was  on  record,  it  was  constructive 
notice  to  the  creditors  that  the  stock 
was  fully  paid,  and  of  the  manner  of 
payment.  But  as  to  this  contention 
the  court  held  that  "it  could  be  no 
constructive  notice  to  a  person  propos- 
ing to  trust  a  corporation  that  the 
capital  stock  had  been  paid  by  the 
conveyance  of  a  certain  amount  of 
land«  No  one  would  think  of  looking 
at  the  records  for  such  a  purpose,  nor 
does  the  law  require  one  to  do  so." 

But  see  Bent  v.  Underdo wn  (1901) 
166  Ind.  516,  60  N.  E.  307,  wherein  it 
was  held  that  since  the  recorded  ar- 
ticles of  incorporation  recited  that  the 
stock  was  being  issued  for  $16  a  share, 
with  a  par  value  of  $100,  the  creditors 
were  fully  advised  thereof,  and  did  not 
give  the  corporation  credit  on  the 
faith  of  its  capital  stock  being  paid  in 


full.  And  this  constructive  notice  was 
held  sufficient  to  estop  a  recovery  of 
the  unpaid  86  per  cent  on  each  share. 

In  Minnesota,  it  has  been  provided 
by  statute  (Gen.  Stat.  1878,  §  149)  that 
in  the  case  of  mining  corporations  an 
issue  or  sale  of  stock,  purporting  to  be 
full-paid,  shall  not  be  subject  to  any 
further  assessments  without  the  con- 
sent of  the  holder.  Under  that  act  it 
has  been  held  that  "persons  dealing 
with  such  a  corporation  must  be  held 
to  do  so  with  knowledge  that  its  stock 
may  have  been  sold  at  less  than  par, 
and  purporting  to  have  been  full-paid ; 
that,  if  so  sold,  it  is  not  assessable; 
and,  consequently,  that  the  amount  of 
its  stock  outstanding  cannot  be  relied 
on  as  indicating  the  amount  of  actual 
assets  realized  from  its  stock,  and  in 
its  hands.  There  is,  therefore,  if  there 
be  no  fraud  in  fact,  no  equity  in  favor 
of  creditors  against  the  purchasers  of 
such  stock  at  such  a  sale.'^  Ross  v. 
Kelly  (1887)  86  MhiiL  38,  29  N.  W, 
691. 

And  under  a  Wyoming  statute 
directly  authorizing  the  issuance  of 
stock  for  property,  and  providing  for 
a  declaration  of  such  stock  as  full-paid 
in  all  statements  and  reports  by  the 
company,  it  has  been  held  that  a  com- 
pliance therewith  by  a  corporation 
charges  its  creditors  with  notice  of 
its  actual  assets,  and  in  the  absence  of 
fraud  no  individual  liability  as  for 
unpaid  stock  attaches  to  the  share- 
holders. Tuttle  V.  Rohrer  (1915)  28 
Wyo.  305,  149  Pac.  857,  rehearing  de- 
nied in  (1915)  23  Wyo.  318,  168  Pac, 
27. 

2.  Individual    Icnowledge    of    agent    of 

creditor. 

The  individual  knowledge  of  an  of- 
ficer or  member  of  a  bank  that  stock 
of  a  debtor  corporation  is  not  in  fact 
full-paid  will  not  be  imputed  to  the 
bank  so  as  to  prevent  its  enforcement 
of  a  stockholder's  liability  for  his  un- 
paid subscription.  First  Nat.  Bank  v. 
Northrup  (1910)  82  Kan.  638,  136  Am. 
St  Rep.  119,  109  Pac.  672;  Mathis  v. 
Pridham  (1892)  1  Tex.  Civ.  App.  58, 
20  S.  W.  1015;  Martin  v.  South  Salem 
Land  Co.  (1896)  94  Va.  28,  26  S.  E. 
591. 

In    First   Nat.    Bank    v.    Northrup 
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(1910)  82  Kan.  638,  136  Am.  St.  Rep. 
119,  109  Pac.  672,  it  appeared  that  the 
cashier  of  the  plaintiff  bank  which 
had  loaned  money  to  a  corporation,  the 
stock  of  which  was  nominally  but  not 
actually  paid  in  full,  was  also  the 
president  of  the  debtor  corporation, 
and  had  acted  for  both  parties  in  nego- 
tiating the  loan.  It  was  maintained 
by  way  of  defense  that  the  knowledge 
of  the  cashier  was  the  knowledge  of 
the  bank,  but  that  personal  knowledge 
by  its  cashier  that  the  stock  was  not 
paid  in  full  could  not  be  imputed  to 
the  plaintiff,  so  as  to  defeat  its  right 
to  recover  the  unpaid  balances  from 
the  stockholders. 

And  it  was  held  in  Mathis  v.  Prid- 
ham  (1892)  1  Tex.  Civ.  App.  68,  20 
S.  W.  1015,  that  the  mere  knowledge 
of  the  individual  who  was  the  pres- 
ident of  a  bank,  which  afterward  be- 
came a  creditor  of  a  corporation,  that 
stock  was  being  issued  by  the  corpora- 
tion which  was  not  in  fact  full-paid, 
was  not  sufficient  notice  to  the  bank 
of  such  fact. 

Likewise,  in  Martin  v.  South  Salem 
Land  Co.  (1896)  94  Va.  28,  26  S.  £. 
591,  the  court  held  that  knowledge  by 
two  of  the  directors  of  a  banking  cor- 
poration that  stock  of  a  debtor  cor- 
poration was  being  issued  as  full-paid 
for  30  per  cent  of  its  par  value  was 
not  constructive  notice  to  the  banking 
corporation  that  the  stock  of  its  debtor 
was  not  in  fact  full-paid. 

II.  Minority  rule. 

In  the  construction  of  the  stat- 
utes defining  the  liability  of  stock- 
holders for  unpaid  subscriptions,  it 
has  been  held  in  a  few  jurisdictions 
that  knowledge  or  want  of  knowledge 
that  the  stock  of  a  corporation  .is 
in  part  unpaid  does  not  affect  their 
liability.  Rosoff  v.  Gilbert  Transp. 
Ck).  (1915)  221  Fed.  972  (under  Con- 
necticut statute);  Du  PONT  v.  Ball 
(reported  herewith)  ante,  956;  Na- 
tional Bank  v.  Pacific  R.  Co.  (1896) 
66  IlL  App.  320;  Sprague  v.  National 
Bank  (1898)  172  111.  149,  42  L.R.A. 
606,  64  Am.  St.  Rep.  17,  50  N.  E.  19; 
Gillett  v.  Chicago  Title  &  T.  Co.  (1907) 
230  Ul.  373,  82  N.  E.  891;  Nelson  v. 
Chicago  Title  &  T.  Co.  (1907)  230  lU. 


440,  82  N.  E.  911;  Kent  v.  Chicago 
Title  &  T.  Co.  (1907)  230  IlL  495,  82 
N.  E.  911;  Williams  v.  Chamberlain 
(1906)  123  Ky.  150,  94  S.  W.  29; 
Stoecker  v.  (Soodman  (1919)  183  Ky. 
330,  209  S.  W.  374;  Easton  Nat.  Bank 
V.  American  Brick  &  Tile  Co.  (1906) 
70  N.  J.  Eq.  732,  8  L.R,A.(N.S.)  271, 
64  Atl.  971,  10  Ann.  Cas.  84. 

In  Rosoff  V.  Gilbert  Transp.  Co. 
(1915)  221  Fed.  972,  it  appeared  that 
action  had  been  brought  in  Connect- 
icut by  the  receiver  of  an  insolvent 
corporation  against  stockholders  own- 
ing the  largest  amount  of  unpaid 
stock,  to  recover  the  amount  due  there- 
on for  the  benefit  of  creditors.  Cer- 
tain of  the  stockholders  brought  an 
intervening  bill  in  equity,  praying  for 
a  stay  of  the  receiver's  suit,  and  for 
a  reference  to  determine  the  amount 
due.  One  of  the  findings  of  the  master 
on  reference  was  that  the  creditors 
were  entitled  to  participate  in  the  re- 
covery, without  reference  to  their 
knowledge,  at  the  time  of  extending 
credit,  that  such  stock  was  unpaid. 
Disposing  of  an  exception  to  this 
ruling,  the  conrt  said:  "Counsel  for 
the  stockholders  claim  in  substance 
that,  where  a  .  creditor  has  notice 
or  knowledge  that  stock  is  unpaid 
when  he  extends  credit,  he  is  not  en- 
titled to  participate  in  an  assessment 
against  stockholders,  and  that  the 
same  result  follows,  both  when  the 
creditor  is  also  a  stockholder  and 
when  credit  is  extended  before  stock 
is  issued.  These  claims  are  based  on 
the  erroneous  theory  that  the  liability 
of  stockholders  to  respond  to  an  as- 
sessment in  Connecticut  is  by  reason 
of  the  'trust  fund'  or  'fraud'  theory, 
resorted  to  -by  the  courts  of  many 
states  to  protect  creditors  of  fraud- 
ulent corporations.  In  Connecticut, 
however,  resort  has  never  been  had  to 
this  theory,  for  under  the  Connecticut 
law,  while  a  stockholder  is  not  liable 
for  the  debts  of  the  corporation,  he  is 
bound  to  pay  the  par  value  for  his 
stock.  .  .  .  There  is  no  suggestion 
that  the  'trust  fund'  or  'fraud'  theory 
is  the  basis  of  the  liability  in  Connect- 
icut,! or  that  the  creditors'  right  to 
participate  is  based  on  these  theories. 
The  creditors  are  held  to  have  a  legal 
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rather  than  an  equitable  risrht.  .  .  . 
The  Connecticut  Corporation  Act  pro- 
vides :  'Sec.  16.  Stockholders'  Liabil- 
ity.— ^Every  stockholder,  whether  an 
original  subscriber  or  not,  shall  be  li- 
able for  any  balance  due  on  the  stock 
held  by  him.  .  ,  .  If  a  creditor  of 
a  corporation  shall  obtain  a  judgment 
against  it,  and  execution  thereon  shall 
be  returned  unsatisfied,  such  creditor 
may  recover  from  any  stockholder  in 
such  corporation  the  balance  remain- 
ing due  and  unpaid  on  any  stock  held 
by  him,  so  far  as  may  be  necessary  to 
satisfy  the  debt.  No  subscriber  for 
or  holder  of  stock  shall  be  liable  as 
such  for  any  payment  of  such  stock, 
or  for  any  debt  of  the  corporation, 
after  the  par  value  of  his  stock  has 
been  paid.'  This  act  seeks  to  secure 
the  payment  of  the  par  value  of  stock, 
and  to  require  stockholders  to  pay  the 
par  value,  and  exempts  the  stockhold- 
ers from  liability  therefor  when,  and 
only  when,  the  par  value  of  his  stock 
has  been  paid.  There  is  no  suggestion 
that  certain  creditors  can  enforce  this 
liability,  and  that  certain  creditors 
cannot.  The  statute  clearly  contem- 
plates that  all  creditors  are  entitled  to 
be  paid,  and  that  stockholders  are 
bound  to  pay  them  if  the  stock  held 
by  them  has  not  been  paid  for  in  full." 

In  Delaware,  in  construing  the  pro- 
visions of  the  General  Corporation 
Law  relative  to  the  liability  of  stock- 
holders for  the  amount  due  and  un- 
paid on  their  stock,  the  court  holds 
that  there  is  no  distinction  between 
creditors  as  to  their  knowledge  or 
lack  of  knowledge  of  the  conditions 
under  which  the  stock  was  issued.  See 
the  reported  case  (Du  Pont  v.  Ball 
ante,  955. 

In  National  Bank  v.  Pacific  R.  Go. 
(1896)  66  III.  App.  320,  it  was  held 
under  a  statute  (Corporation  Act, 
chap.  32,  §  25)  that  knowledge,  at  the 
time  they  gave  credit,  that  stock  of 
the  debtor  corporation  was  being  is- 
sued as  full-paid,  in  exchange  for 
property  of  known  less  value,  would 
not  estop  creditors  from  thereafter 
recovering  the  unpaid  balance  thereon 
from  defaulting  stockholders. 

The  decision  in  National  Bank  v. 
Pacific  R.  Co.    (111.)    supra,  was  af- 


firmed in  Sprague  v.  National  Bank 
(1898)  172  lU.  149,  42  L.R.A.  606,  64 
Am.  St.  Rep.  17,  50  N.  E.  19,  on  the 
authority  of  a  statute  (Rev.  Stat.  §  8, 
chap«  32)  providing  that  ''each  stock- 
holder shall  be  liable  for  the  debts 
of  the  corporation  to  the  extent  of  the 
amount  that  may  be  unpaid  upon  the 
stock  held  by  him."  In  construing 
this  section,  the  court  said :  ''The  leg- 
islative intent  was  that  any  amount 
unpaid  upon  subscription  to  the  cap- 
ital stock  of  a  corporation  should  con- 
stitute a  fund,  to  which  a  creditor  of 
the  corporation  might  resort  to  obtain 
satisfaction  of  his  demand  against  the 
corporation.  We  hold,  therefore,  that 
under  our  statute  the  right  of  a  cred- 
itor to  enforce  liability  against  one 
who  has  subscribed  for  stock  in  a  cor- 
poration, and  has  not  paid  his  sub- 
scription in  full,  is  not  dependent,  in 
any  degree,  upon  the  knowledge  pos- 
sessed by  the  creditor  that  such  sub- 
scription was  or  was  not  paid  in  full. 
If  unpaid  to  the  corporation  it  must 
be  paid  to  the  creditor." 

And  where  certain  stockholders 
maintained  that  creditors  should  be 
estopped  from  proceeding  against 
them  for  unpaid  balances  on  stock 
subscriptions  because  of  the  creditors' 
knowledge,  at  the  time  of  extending 
credit,  that  stock  was  being  issued  as 
fully  paid  in  consideration  of  the  sub- 
scriber's rights  in  certain  inventions, 
it  was  held  that  such  knowledge  would 
not  create  an  estoppel.  The  court 
said:  "In  Sprague  v.  National  Bank 
of  America,  supra,  we  said  that  the 
liability  of  the  stockholder  to  the  cred- 
itor for  the  unpaid  portion  of  the 
subscription  for  stock  is  not  'in  any 
wise  affected  by  the  fact  that  the 
creditor  knew  or  did  not  know,  when 
he  extended  credit  to  the  corporation, 
that  the  stock  was  in  part  unpaid.'  We 
are  entirely  satisfied  with  that  view, 
and  it  is  decisive  of  this  question." 
Gillett  V.  Chicago  Title  &  T.  Co.  (1907) 
280  111.  373,  82  N.  E.  891. 

The  decision  in  Gillett  v.  Chicago 
Title  &  T.  Co.  (111.)  supra,  was  held 
controlling  in  Nelson  v.  Chicago  Title 
&  T.  Co.  (1907)  230  111.  440,  82  N.  E. 
911,  which  was  an  appeal  by  one  of 
the  defendants  in  the  suit  in  circuit 
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court  which  was  reviewed  in  the  case 
cited. 

And  a  similar  application  of  the  de- 
cision in  Gillett  v,  Chicago  Title  &  T. 
Co.  (IlL)  supra,  was  made  in  Kent  v. 
Chicago  Title  &  T.  Co.  (1907)  230  IlL 
496,  82  N.  E.  911,  on  the  appeal  of 
another  codef  endant. 

In  Williams  v.  Chamberlain  (1906) 
128  Ky.  160,  94  S.  W.  29,  which  arose 
under  an  Arizona  statute,  providing 
that  ''the  stockholders  of  each  corpora- 
tion shall  be  liable  to  creditors  for  the 
full  amount  of  the  unpaid  part  of  stock 
subscribed  for  by  them,"  the  court 
said:  "It  is  not  material  whether 
creditors  of  the  corporation  know  the 
amount  of  the  stock  actually  sub- 
scribed, or  the  amount  actually  paid 
on  stodc  subscribed  by  shareholders. 
They  have  a  right  to  deal  with  the 
corporation  in  good  faith  and  to  as- 
sume that  all  shareholders  who  have 
subscribed  for  stock  have  either  paid, 
or  will  pay,  the  amount  of  their  sub- 
scription, and  in  the  absence  of  any 
agreement  or  understanding  between 
the  creditors  and  the  corporation,  or 
shareholders,  as  to  the  amount  of  the 
liabiUty  of  the  latter,  the  question  as 
to  the  creditors'  knowledge  or  lack  of 
knowledge  of  the  amount  the  stock- 
holder has  paid,  or  subscribed  to  pay, 
is  not  material.'' 

And  in  Stoecker  v.  Groodman  (1919) 
183  Ky.  330,  209  S.  W.  874,  the  court, 
construing  and  applying  a  similar 
Kentucky  statute  (Ky.  Stat.  §  647), 
quoted  Williams  v.  Chamberlain  (Ky.) 
supra,  as  an  illustrative  precedent, 
and  added:  "It  is  clear  from  their 
provisions  that  the  legislature  intend- 
ed to  make  stockholders  absolutely  li- 
able to  creditors  for  their  unpaid  stock 
subscriptions,  without  regard  to  the 
creditors'  knowledge,  or  want  of 
knowledge,  of  the  fact  that  the  stock 
was  not  paid  for  when  the  credit  was 
extended." 

Earlier  decisions  in  Kentucky  fol- 
lowed the  majority  rule  heretofore  set 
forth.  See  John  R.  Proctor  Land  Co. 
v.  Cooke  (1898)  103  Ky,  96,  44  S.  W. 
391,  wherein  the  court  said:  "It  ap- 
pears from  the  testimony  that  the 
creditors  of  this  corporation,  who  are 
seeking  through  the  corporation  itself 


to  collect  these  assessments  from  ap- 
pellee, for  the  purpose  of  reimbursing 
them  for  payments  made  by  them  for 
the  company,  were  the  original  incor- 
porators, have  always  been  the  chief 
officers  of  the  company,  and  volun- 
tarily assumed  the  obligations  of  the 
company,  with  a  full  knowledge  of 
the  conditions  upon  which  the  land 
was  transferred  to  the  company  and 
the  stock  issued  in  payment  therefor. 
There  was  no  deception  or  misrepre- 
sentation of  any  kind  to  induce  them  to 
become  the  security  of  the  company, 
and  in  our  opinion  this  suit  cannot  be 
sustained  by  the  assumption  that  by 
the  conveyance  of  the  land  appellee 
had  not  paid  up  all  he  had  contracted 
or  was  bound  to  pay  by  his  subscrip- 
tion." 

And  see  Miller  v.  Higginbotham 
(1906)  29  Ky.  L.  Rep.  647,  93  S.  W. 
666,  wherein  it  appeared  that  the 
creditor  had  taken  a  part  in  the  in- 
corporation of  a  company,  and  knew 
the  terms  on  which  stock  was  issued, 
it  was  held  that  he  could  not  there- 
after recover  from  the  other  stock- 
holders any  part  of  their  unpaid 
subscriptions.  In  stating  the  rule  ap- 
plicable, the  court  said:  "The  doc- 
trine is  very  well  settled  that  a  share- 
holder in  a  corporation  is  liable  to  its 
creditors  for  the  amount  of  his  unpaid 
subscription,  and  that  the  capital  stock 
of  a  corporation,  including  unpaid 
subscriptions,  constitutes  a  trust  fund 
for  the  benefit  of  its  creditors.  .  .  . 
But  there  is  an  equally  well-recognized 
rule  that  a  creditor  of  a  corporation, 
who  deals  with  it  with  actual  knowl- 
edge of  the  fact  that  the  shares  of 
stock  are  to  be  regarded  as  paid  up 
and  nonassessable,  and  that  the  share- 
holders are  only  to  be  liable  for  a 
specified  sum  or  for  the  amount  ac- 
tually paid  in  by  them,  cannot  exact 
from  the  shareholders  the  amount  of 
their  unpaid  subscription." 

In  Easton  Nat.  Bank  v.  American 
Brick  &  Tile  Co.  (1906)  70  N.  J.  Eq. 
732,  8  L.R.A.(N.S.)  271,  64  Atl.  917, 
10  Ann.  Cas.  84,  it  was  held  that  a 
creditor  could  recover  the  unpaid  bal- 
ance on  shares  held  by  stockholders 
of  an  insolvent  corporation,  although 
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he  knew  at  the  time  he  extended  cred- 
it that  the  atoek  issued  as  full-paid 
was  not  in  fact  full-paid.  The  court, 
discussing  the  Corporation  Act  of 
1875  (1  Gen,  Stat.  p.  907) ,  said :  "Our 
Corporation  Act  places  the  stockhold- 
ers' liability  to  creditors  upon  a  firm- 
er foundation  than  the  'trust  fund 
doctrine/  .  .  .  the  statute  abso- 
lutely prohibiting  agreements  for  the 
issue  of  stock  for  a  consideration  less 
than  its  par  value,  and  affording  re- 
lief to  all  creditors  without  distinc- 
tion.'' This  decision  reversed  the 
holding  in  Easton  Nat.  Bank  v.  Amer- 
ican Brick  &  Tile  Co.  (1906)  69  N.  J. 
Eq.  326,  60  Atl.  64,  that  an  extension 


of  credit,  with  knowledge  that  stock 
was  not  in  fact  paid  in  full,  would 
prevent  the  creditor  of  an  insolvent 
corporation  from  enforcing  the  liabil- 
ity of  the  stockholders  for  the  unpaid 
balance  on  their  shares. 

And  see  also  Johnson  v.  Tennessee 
Oil,  etc.,  Co.  (1908)  74  N.  J.  Bq.  32, 
69  Atl.  788,  wherein  the  court,  decid- 
ing the  liability  of  stockholders  in  a 
corporation  organized  under  the  laws 
of  Arizona,  held  that  under  the  trust- 
fund  theory  they  would  not  be  liable 
for  an  alleged  unpaid  subscription, 
since  the  creditors  knew,  when  they 
extended  credit,  that  the  stock  was  not 
actually  full-paid.  R.  E.  B. 


HERBERT  A.  FOGG 

V. 

LINWOOD  C.  TYLER. 


Maine  Supreme  Judicial  Court -^  May  4,  1914» 
(111  Me.  546,  90  Atl.  481.) 

Partmership  —  faUure  to  present  claim  against  partner's  estate  —  eqnalfaa- 
tioB  out  of  partnership  assets. 

1.  A  creditor  of  a  partnership,  who,  vdthout  fault  on  his  part,  fails  to 
IMresent  ids  claim  against  the  separate  estate  of  a  partner  which  was  being 
administered  in  the  probate  coart,  is  entitled  to  a  sufficient  amount  from 
the  receiver  of  the  partnership  funds  to  make  hie  dividends  from  both 
estates  equal  to  those  of  creditors  who  proved  their  claims  against  the 
individual  estate  before  further  dividends  are  made  by  him  out  of  the 
partnership  estate. 

[See  note  on  this  question  beginning  on  page  990.] 


—  assets  —  payment  of  debts. 

2.  When  a  partnership  is  formed  the 
property  of  the  partnership,  and,  sub- 
ject to  individual  debts,  the  property 
of  the  several  partners,  stands  as  an 
initial  asset  for  the  payment  of  all 
debts  which  the  partnership  may.  in- 
cur, and  property  afterwards  acquired 
by  either  partnership  or  individual 
continues  as  such  asset. 

[See  20  R.  C.  L.  871.] 

—  separate  administration  of  estate 
of  insolvent  partner  —  effect. 

8.  That,  because  of  the  insanity  of 


a  member  of  an  insolvent  partnership, 
his  estate  was  administered  in  the  pro- 
bate court  and  had  never  gone  into  the 
hands  of  the  partnership  receiver, 
does  not  make  the  funds  of  the  part- 
nership and  of  his  estate  separate  and 
distinct,  so  that  partnership  creditors 
cannot  look  to  both  for  the  settlement 
of  their  claims. 

—  distribution  of  assets  —  rule. 

4.  Partnership  assets  applicable  to 
debts  of  the  same  class  should  be  dis- 
tributed equally  among  creditors  of 
the  same  class. 


Report  by  the  Supreme  Judicial  Court  for  Penobscot  County  for  the 
determination  by  the  Law  Court  of  a  proceeding  for  the  payment  to 
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petitioner  of  his  claim  out  of  partnership  assets  in  the  hands  of  a  receiver. 

Decree  far  petitioner. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  E.  C.  Ryder,  for  petitioner :  bert  A.  Fogg,  and  therefore  he  has 

Petitioner  is  equitably  entitled  to     received  no  dividend  from  the  estate 


the  relief  asked  for. 

1  Poto.  Eq.  Jur.  §  405;  Grinnell  v. 
Merchants'  Ins.  Go.  16  N.  J.  Eq.  288. 

Mr.  C.  H.  Bartlett  in  propria  per- 
sona. 

Philbrook,  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  interlocutory  proceed- 
ing arising  from  the  above-entitled 
case  in  which  C.  J.  GilfiUan  is  pe- 
titioner and  is  the  plaintiff  in  inter- 
est. The  proceedings  are  in  equity 
and  come  to  the  law  court  on  report, 
for  determination  upon  the  petition 
and  upon  the  findings  of  facts  and 
conclusions  by  the  sitting  justice. 

the  petitioA  is  as  follows : 

''(1)  That  the  late  copartnership 
of  Tyler,  Fogg,  &  Co.  consisted  of 
the  above-natned  Linwood  C.  Tyler 
and  Herbert  A.  Fogg,  the  said  Her- 
bert A.  Fogg  being  a  person  of  un- 
bound mioA  whose  estate  is  being 
settled  in  the  probate  court  within 
joid  for  said  county,  by  Thomas  R. 
Savage,  his  guardian. 

"(2)  That  between  April  11, 1907, 
and  May  25,  1911,  the  petitioner 
made  general  deposits  of  money 
with  the  late  copartnership  of  Tyler, 
Fogg,  A  Co.,  and  that  on  said  25th 
day  of  May,  1911,  there  was  due  the 
petitioner  from  said  copartnership 
a  balance  of  twenty-one  hundred 
aixty-one  dollars  flfty-nine  cents 
(|fi,161.59)  as  appears  by  the  de- 
posit book  now  in  the  possession  of 
the  petitioner,  and  also  by  the  books 
of  said  late  copartnership,  which 
amount  is  still  due  the  petitioner. 

**(3)  That  the  petitioner  filed 
proof  of  his  claim  against  the  firm 
of  Tyler,  Fogg,  &  Qo.  with  Charles 
H.  Bartlett,  receiver,  and  the  special 
master  appointed  by  the  court,  and 
received  a  dividend  of  5  per  cent  of 
the  amount  of  his  claim  from  the 
funds  in  the  hands  of  said  receiver, 
but  filed  no  proof  of  his  claim  with 
the  commissioners  appointed  by  the 
probate  court  to  pass  upon  claims 
against  the  individual  estate  of  Her- 


of  said  Herbert  A.  Fogg. 

"(4)  That  he  employed  Leon  F. 
Higgins,  of  Brewer,  in  said  county, 
as  his  agent  to  look  after  his  interest 
and  do  whatever  was  necessary  to 
secure  his  claim  against  said  co- 
partnership or  any  individual  there- 
of;  that  later  he  was  notified  that 
a  committee  had  been  selected  by  the 
unsecured  creditors,  represented  by 
competent  local  attorneys,  to  look 
after  their  interest  and  do  what- 
ever was  necessary  to  secure  their 
claims ;  that  he  signed  a  contract  to 
pay  his  proportional  part  of  the  ex- 
penses of  such  committee,  and  that 
he  relied  upon  said  Higgins  and  said 
committee  to  protect  his  interest  and 
do  whatsoever  was  necessary  to 
secure  his  claim. 

"  (5)  That  it  was  without  fault  or 
negligence  on  his  part  that  he  failed 
to  prove  his  claim  against  the  in- 
dividual estate  of  Herbert  A.  Fogg, 
having  no  knowledge  that  there  were 
funds  belonging  to  the  individual 
estate  of  Herbert  A.  Fogg,  or  that 
commissioners  had  been  appointed 
to  pass  upon  such  claims. 

"(6)  That  he  has  received  no 
dividend  on  account  of  the  individu- 
al estate  of  Herbert  A.  Fogg;  that 
the  only  money  he  has  so  far  re- 
ceived on  account  of  his  claim,  either 
from  the  receiver  of  the  late  co- 
partnership or  from  the  guardian  of 
Herbert  A.  Fogg,  is  a  dividend  of 
5  per  cent  paid  by  the  receiver  of 
said  late  copartnership. 

"(7)  That  all  the  assets  belong- 
ing to  the  individual  estate  of  Her- 
bert A.  Fogg  have  been  distributed ; 
that  all  other  creditors  of  said  late 
copartnership  have  received  66.4 
per  cent  of  their  claims,  while  he 
has  received  but  5  per  cent  of  his 
claim,  and  that  the  receiver  of  said 
late  copartnership  has  in  his  posses- 
sion funds  not  yet  distributed. 

''Wherefore,  inasmuch  as  the 
omission  to  prove  his  claim  with  the 
commissioners    appointed    to    pass 
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upon  the  claims  against  the  indi- 
vidual estate  of  Herbert  A.  Fogg 
was  without  fault  or  negligence  on 
his  part,  and,  inasmuch  as  sufficient 
funds  remain  in  the  hands  of  said 
receiver  to  pay  the  amount  equitably 
due  the  petitioner,  and  the  payment 
to  him  of  61.4  per  cent  of  his  claim 
will  not  work  an  injustice  to  other 
creditors,  he  respectfully  petitions 
and  prays  that  this  court  upon  hear- 
ing will  order  and  direct  said 
Charles  H.  Bartlett,  receiver  as 
aforesaid,  to  pay  to  him  the  sum  of 
61.4  per  cent  of  his  claim,  amount- 
ing to  $1,327.22." 

After  proper  notice  to  all  parties 
in  interest  there  was  a  hearing  upon 
the  petition  before  a  single  justice, 
who  made  the  following  findings : 

"(1)  The  late  copartnership  of 
Tyler,  Fogg,  &  Co.,  consisting  of 
Linwood  C.  Tyler  and  Herbert  A. 
Fogg,  is  insolvent,  and  its  affairs  are 
in  the  process  of  settlement  by 
Charles  H.  Bartlett,  Esq.,  receiver, 
appointed  by  this  court. 

"(2)  Herbert  A.  Fogg  has  been 
adjudged  of  unsound  mind,  and  his 
estate  has  been  settled  in  the  pro- 
bate court  as  an  insolvent  estate  by 
Thomas  R.  Savage,  his  guardian,  un- 
der the  provisions  of  chapter  68, 
Revised  Statutes. 

"(3)  The  copartnership  of  Tyler, 
Fogg,  &  Co.,  at  the  time  it  was  ad- 
judicated insolvent,  was  indebted  to 
the  petitioner  in  the  sum  of  twenty- 
one  hundred  sixty-one  dollars  fifty- 
nine  cents  ($2,161.69) . 

"  (4)  The  petitioner  filed  proof  of 
his  claim  with  the  special  master  ap- 
pointed by  the  court  to  receive  and 
pass  upon  claims  against  the  co- 
partnership, who  returned,  as  due 
the  petitioner,  including  interest, 
twenty-one  hundred  sixty-six  dol- 
lars ninety-nine  cents  ($2,166.99). 

"  (5)  The  petitioner  filed  no  proof 
of  his  claim  with  the  commissioners 
appointed  by  the  probate  court  to 
pass  upon  claims  against  the  in- 
solvent estate  of  Herbert  A.  Fogg, 
but  from  evidence  presented  to  me, 
I  find  that  the  omission  of  the  pe- 
titioner to  present  his  claim  to  the 
commissioners  was  without  fault  on 


his  part,  and  that  he  had  a  reason* 
able  excuse  for  omitting  to  do  so. 

**(6)  All  creditors  of  the  copart- 
nership of  Tyler,  Fogg,  &  Co.  whose 
claims  were  seasonably  proved,  ex- 
cept the  petitioner,  have  received  or 
will  receive,  sixty-six  and  four- 
tenths  (66.4)  per  cent  of  their 
claims,  sixty-one  and  four-tenths 
(61.4)  per  cent  from  the  guardian 
of  Herbert  A.  Fogg,  and  five  (5) 
per  cent  from  the  receiver,  while  the 
petitioner  has  received  but  five  (5) 
per  cent  of  his  claim,  paid  by  the 
receiver.  He  has  received  no  divi- 
dend from  the  estate  of  Herbert  A. 
Fogg. 

''(7)  All  available  assets  of  the 
estate  of  Herbert  A.  Fogg  have  been 
distributed.  The  claim  of  the  pe- 
titioner is  barred,  not  having  been 
presented  to  the  conunissioners 
within  the  time  allowed  by  statute. 

'^(8)  All  claims  are  of  one  class, 
and  all  are  against  the  copartner- 
ship. There  are  no  claims  against 
the  individual  members  of  the  firm, 
and  there  are  not  sufficient  assets  of 
the  copartnership  and  of  the  indi- 
vidual members  thereof  to  pay  the 
claims  in  full. 

''(9)  There  remain  in  the  hands 
of  the  receiver,  undistributed,  suflS- 
cient  assets  to  pay  the  petitioner  the 
amount  he  would  have  received  had 
be  filed  his  claim  with  the  conunis- 
sioners appointed  to  pass  upon 
claims  against  the  individual  estate 
of  Herbert  A.  Fogg,  in  excess  of 
any  future  charges  and  expendi- 
tures of  the  receiver,  and  such  pay- 
ment will  not  interfere  with  pay- 
ments already  made  to  other  cred- 
itors. And  the  receiver  will  then 
have  assets  to  be  distributed  to  the 
creditors  when  hereafter  ordered  by 
the  court." 

To  condense  the  prayer  of  the  pe- 
titioner and  the  findings  of  the 
justice  it  may  be  said  that  the  gist 
of  the  matter  before  us  is  this :  The 
individual  assets  of  Fogg  having 
been  administered  by  the  probate 
court  and  all  paid  out  to  creditors 
who  presented  their  claims  before 
the  commissioners  appointed  by  that 
court,  this  petitioner  having  failed. 


iseta— par- 
ent of  debts. 
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through  no  fault  of  his  own,  to  pre- 
sent ^  claim  before  those  commis- 
sioners, shall  we  now  order  the  re- 
ceiver to  pay  to  this  petitioner  the 
amount  which  he  asks  for  out  of 
funds  in  the  hands  of  the  receiver 
before  making  any  fuiPther  divi- 
dends to  creditors  ? 

Our  attention  has  not  been  called 
to  any  case  adjudicated  in  our  courts 
or  elsewhere  which  is  on  a  parity 
with  the  one  under  consideration. 
No  exact  precedent  is  before  us.  We 
must,  therefore,  resort  to  funda- 
mental principles  and  reason,  as  well 
as  underlying  principles  of  equity, 
in  reaching  our  conclusion.  It  will 
be  conceded  without  citation  of  the 
authorities  that  when  a  partnership 

is  formed  the  prop- 
erty of  the  partner- 
ship, and,  subject  to 
individual  debts,  the  property  of  the 
several  partners,  stands  as  an  initial 
asset  for  thejpayment  of  all  debts 
which  the  partnership  may  incur, 
and  that  after-acquired  property  of 
partnership  or  individual  continues 
as  such  an  asset.  Ordinarily,  there- 
fore, the  receiver  of  a  partnership 
would  be  under  the  duty  of  taking 
into  his  custody  all  partnership  as- 
sets and  all  assets  of  each  individual 
partner  which  were  not  required  to 
pay  the  individual  debts  of  those 
partners  respectively.  Assets  thus 
taken  into  custody  would  be  reduced 
to  cash,  and,  under  proper  orders  of 
the  court,  used  to  pay  the  expenses  of 
receivership  and  liquidating  claims 
of  creditors  against  the  partnership. 
In  the  case  at  bar  a  seeming  com- 
plication arises  from  the  fact  that 
one  of  the  partners,  Herbert  A. 
Fogg,  was  an  insane  person  under 
guardianship.  Rev.  Stat.  chap.  68, 
§  23,  provides  that  the  insolvent  es- 
tate of  an  insane  person  under 
guardianship  is  to  be  settled  accord- 
ing to  the  general  provisions  of  the 
statute  for  the  settling  of  insolvent 
estates  of  deceased  persons.  Conse- 
quently commissioners  were  ap- 
pointed by  the  probate  court  to  hear 
claims  against  the  estate  of  Herbert 
A.  Fogg,  but  this  petitioner,  through 
no  fault  on  his  part,  failed  to  present 
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his  claim  before  those  commission- 
ers. Other  creditors  of  the  partner- 
ship did  so  present  their  claims,  and, 
the  aggregate  of  them  being  greater 
than  the  amount  of  the  individual 
Fogg  estate,  that  estate  was  applied 
pro  rata  to  the  payment  of  claims 
presented  to  the  commissioners,  and 
the  individual  estate  of  Fogg  was 
thereby  exhausted.  At  this  point, 
it  should  be  observed  that  the  in- 
dividual estate  of  Fogg  never  came 
into  the  actual  custody  of  the  re- 
ceiver, but  was  paid  out  by  the 
guardian  of  Fogg  under  the  decree 
of  the  probate  court.  It  has  been 
suggested  that  the  partnership 
funds  in  the  hands  of  ^e  receiver 
and  the  funds  of  the  estate  of  Her- 
bert A.  Fogg  in  the  hands  of  his 
guardian  constituted  two  separate 
and  distinct  funds.  We  cannot  in- 
dorse this  view  because,  as  already 
stated,  his  personal 
estate,    subject    to  ""t*?*/***^  ■*■!* 

'     .       j^%     _,    ,  ,      ministration  of 

payment  of  mdivid-  emtmte  of  in- 
ual  debts,  —  and  'J^i::t\  ''•'*"•' 
there  were  none  in 
this  case, — ^formed  part  and  parcel 
of  an  initial  and  continuing  fund 
which,  all  through  the  partnership, 
stood  as  assets  for  the  pasrment  of 
partnership  debts.  It  is  true  that 
under  the  peculiar  circumstances 
arising  in  this  case,  and  by  virtue 
of  the  statute  just  referred  to,  it 
became  necessary  to  have  the  indi- 
vidual estate  of  Fogg  administered 
through  statutory  methods,  but  such 
administration,  being  a  means  of 
distribution,  did  not  make  his  per- 
sonal estate  a  separate  fund  which 
up  to  that  time  was,  in  law,  part  and 
parcel  of  the  partnership  assets  for 
the  pa3rment  of  partnership  debts. 
It  happened,  therefore,  that  when 
other  creditors  presented  their 
claims  to  the  commissioners  and  this 
petitioner  did  not,  those  other  cred- 
itors obtained  a  larger  proportion  of 
partnership  assets  for  the  payment 
of  their  claims  than  this  petitioner 
did.  But  partnership  assets  appli- 
cable to  debts  of  the 

same  class  should  be  zHitJ^^^^.'^  *' 

distributed    equally 

among  creditors  of  the  same  class. 
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Still  bearing  in  mind  the  unity  of 
the  partnership  assets  composed  of 
partnership  property  and  individual 
property,  it  follows  by  the  rules  of 
receivership,  as  well  as  by  the  rules 
of  equity,  that  this  petitioner  should 

share  with  other 
creditors  of  the 
same  class  equally 
in  all  the  assets  ap- 
plicable to  the  pay- 
ment of  debts  in  the 
class  to  which  this  petitioner's  debt 
belonged.  Such  sharing  can  only  be 
accomplished  now  by  directing  the 
receiver  to  pay  to  this  petitioner  the 
amount  prayed  for  before  making 
a  further  dividend  among  creditors 


—failure  to  pre- 
nent   elalm 
Avalnat  partner'n 
estate-  cqwiJI- 
■atlon  oat  of 
partaersl&lp 
aasets. 


of  the  same  class  to  which  the  peti- 
tioner belongs.  Thus  we  shall  pre- 
serve the  idea  of  the  unity  of  the 
different  component  parts  which 
make  up  the  assets  of  a  copartner- 
ship, and  deal  equitably  and  fairly 
with  all  creditors  of  the  same  class* 
So  without  violation  of  any  prin- 
ciples of  law  or  equity,  but  rather 
in  harmony  with  all  fundamental 
principles,  we  shall  do  substantial 
justice  and  equity  by  ordering  the 
receiver,  before  making  any  further 
payments  or  dividends  to  creditors 
of  the  class  to  which  this  petitioner 
belongs,  to  pay  to  this  petitioner  the 
sum  of  $1,827.22. 
Decree  accordingly. 


ANNOTATION. 


Equaliiati^ 


receifed  divi" 


No  case  other  than  the  reported  one 
(Fogg  v.  Tyleb,  ante,  986}  seems  to 
have  passed  upon  the  question  pre- 
sented therein,  but  the  decision  to  the 
effect  that,  where  the  failure  to  pre- 
sent the  claim  against  the  individual 
partner  was  not  due  to  the  fault  of 
the  creditor,  he  is  entitled  to  equaliza- 
tion, as  against  other  firm  creditors, 
out  of  firm  funds,  before  further  par- 
ticipation therein  by  them,  seems  to  be 


good  law,  based  as  it  is  upon  th»  fun- 
damental principle  that  assets  appli- 
cable to  debts  of  the  same  class  should 
be  equally  distributed  among  creditors 
of  the  same  class.  This  reasoning 
would,  of  course,  equally  tend  to  a 
denial  of  equalization  wh«re  the  non- 
participation  in  the  separate  estate 
of  the  individual  partner  was  through 
the  fault  of  the  creditor.      6,  J.  C. 


NATIONAL  CASH  REGISTEE  COMPANY,  Appt., 

V. 

JOHN  HUDE. 

Mi90iS9ippi  Supreme  Court  (Division  BJ'^  January  20,  1910* 

(119  Miss.  86,  80  So.  378.) 

Lien  —  for  recovery  oi  paymenta  in  conditional  sale  contract. 

1.  A  buyer  on  condition  who  rescinds  his  contract  for  defects  in  the 
article  purchased,  after  making  payments  under  the  contract,  has  no 
eommon-law  lien  on  the  article  for  recovery  of  the  payments  made. 

[See  note  on  this  question  beginning  on  page  993.] 

Sale  —  provision  for  retention  of  pay-  possession  is  retaken  for  failure  to 

ments  as  rent  —  defective  article.  pay  instalments  of  purchase  money 

2.  A  clause  in  a  conditional  sale  when  due,  does  not  apply  in  case  the 
contract  that  payments  made  on  the  &ale  is  rescinded  by  the  purchaser  for 
contract  shall  be  retained  as  rent  for  defects  in  the  article  purchased, 
the  use  of  the  article  sold,  in  case  [See  24  R.  C.  L.  500.] 
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Apfsal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Warren 
County  (Brien,  J.)  in  its  favor,  on  condition  of  payment  of  a  certain  sum 
to  defendant,  in  an  action  brought  to  recover  possession  of  a  cash  register 
sold  by  plaintiff  to  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  J.  C.  Bryson,  for  appellant:  Register  Company  in  replevin  for 

Since  the  contract  does  not  give  de-     a  machine  or  cash  register  sold  to 


fendant  a  lien  on  the  register  to  se- 
cure a  return  to  him  of  any  part  of  the 
purchase  price  he  might  pay  before 
refusing  to  accept  the  machine,  such 
lien  cannot  arise  except  by  operation 
of  law  or  by  statute. 

17  R.  C.  L.  601,  1  8;  Howze  v.  Rook 
Lumber  Co.  118  Miss.  298,  79  So.  98; 
Hall  Commission  Go.  v.  Crock,  87 
Miss.  446,  40  So.  20,  1006;  Mobile 
Auto  Co.  v.  Sturges,  107  Miss.  848,  66 
So.  205;  Bowers  v.  Southern  Auto- 
matic Music  Co.  114  Miss.  25,  74  So. 
774. 

Messrs.  Henry  &  Canizaro,  for  ap- 
pellee: 

Defendant  has  a  lien  on  the  register 
for  the  amount  paid  for  it  by  him. 

Bowers  v.  Southern  Automatic  Mu- 
sic Co.  114  Miss.  25,  74  So.  774. 

Plaintiff  was  estopped  from  bring- 
ing the  action  of  replevin  from  the 
register  w4ien  it  had  declared  and 
elected  in  the  first  suit  to  sue  on  the 
notes  without  embodying  therein  a 
writ  of  seizure  for  possession  of  the 
register. 

35  Cyc.  536;  Munn  v.  S.  P.  Bowser 
&  Co.  114  Miss.  500,  75  So.  872;  Warri- 
ner  v.  Fant,  114  Miss.  174,  74  So.  822; 
Harvison  v.  Turner,  116  Miss.  550,  77 
So.  728;  Home  Ins.  Co.  v.  Tate  Mer- 
cantile Co.  117  Miss.  760,  78  So.  709. 

The  replevin  suit  cannot  be  main- 
tained by  the  seller  unless  it  makes 
restoration  or  restitution  of  the  con- 
sideration received  from  defendant. 

84  Cyc.  1402;  Reynolds  v.  Copeland, 
71  Ind.  422;  Havey  v.  Petrie,  100  Mich. 
190,  59  N.  W.  187 ;  Pangborn  v.  Rueme- 
napp,  74  Mich.  572,  42  N.  W.  78;  Os- 
kamp  V.  Crites,  37  Neb.  887,  66  N.  W. 
394;  Dodge  v.  Fearey,  19  Hun,  277; 
Moffitt  V.  Shields,  67  Mich.  610,  85  N. 
W.  174;  35  Cyc.  513;  Wilcox  v,  San 
Jose  Fruit  Packing  Co.  113  Ala.  519, 
59  Am.  St.  Rep.  135,  21  So.  376 ;  Adam, 
M.  &  A.  Co.  V.  Stewart,  157  Ind.  678, 
87  Am.  St.  Rep.  240,  61  N.  E.  1002; 
Hambrick  v.  Wilkins,  65  Miss.  18,  7 
Am.  St.  Rep.  631,  3  So.  67. 

Bthridge,  J.,  delivered  the  opin- 
ion of  the  court: 
This  is  a  suit  by  the  National  Cash 


appellee  for  use  in  his  business  in 
the  city  of  Vicksburg.  The  contract 
provided  for  cash  instalments  in 
monthly  payments,  and  provided,  in 
default  of  any  payment  as  provided 
in  said  note»  it  is  agreed  that  all 
unpaid  payments  shall  at  once  be* 
come  due  and  payable,  and  that  up- 
on failure  to  make  any  payment  pro- 
vided herein  at  the  time  same  is  due 
and  payable  that  the  company  shidl 
take  possession  and  remove  said 
register  without  process,  and  in  such 
case  it  was  agreed  that  all  payments 
theretofore  made  under  the  contract 
are  considered  as  having  been  made 
for  use  of  the  register  while  in  pos- 
session of  the  purchaser,  and  such 
payments  shall  be  retained  by  the 
company  as  rental. 

Prior  to  the  institution  of  this  suit 
the  appellant  had  filed  a  suit  against 
the  appellee  in  the  circuit  court  for 
the  full  amount  of  the  purchase 
money  because  of  a  default  in  pay- 
ment, and  trial  was  had  in  the  cir- 
cuit courtj  in  which  the  defendant 
defended  upon  the  ground  that  the 
cash  register  sold  him  would  not  do 
the  work  it  was  purchased  to  do, 
and  that  the  defects  were  not  dis- 
coverable except  by  use,  and  on  dis- 
covering the  defects  the  defendant 
had  notified  the  company  of  the  de- 
fects and  elected  to  rescind  the  sale, 
and  had  tendered  the  cash  register 
to  the  appellant.  The  jury  in  that 
case  found  for  the  defendant,  and 
no  appeal  appears  to  have  been 
taken  from  that  judgment.  There- 
after this  suit  was  instituted  in  re- 
plevin, and  the  defendant  declined  to 
surrender  the  cash  register  until  the 
register  company  had  repaid  to  the 
defendant  the  sum  of  $235  which  he 
had  made  as  payment]?  on  the  cash 
register ;  a  part  being  in  cash  at  the 
time  of  the  purchase  and  some  pay- 
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ments  after  receipt  of  the  cash 
register.  The  defendant  in  this  suit 
also  defended  on  the  ground  that  he 
was  entitled  to  a  common-law  lien 
on  the  cash  register  until  the  money 
paid  on  the  cash  register  was  re- 
paid. The  case  was  submitted  to 
the  circuit  judge  without  a  jury,  and 
the  judge  entered  a  judgment  re- 
citing that,  being  fully  advised  in 
the  premises,  he  finds  that  the  plain- 
tiff do  have  and  recover  the  cash 
register  No.  1,446,821  in  suit  upon 
tendering  and  paying  to  the  defend- 
ant, John  Hude,  the  sum  of  $236, 
with  interest  to  accrue  from  this 
date,  and  all  costs  •  accrued  therein, 
and  in  default  of  which  then  it  is 
ordered  by  the  court  that  said  cash 
register  be  sold  at  public  auction 
to  the  highest  bidder  for  cash  by 
the  sheriff  of  this  county  in  com- 
pliance with  the  (Statute  on  execu- 
tion, and  the  proceeds  thereof  said 
sheriff  shall  distribute  as  follows: 
First,  the  cost  of  this  proceeding; 
second,  satisfy,  if  it  can,  the  claim 
of  John  Hude,  the  defendant, 
amounting  to  $235;  third,  and  the 
balance,  if  any,  to  be  paid  to  the 
plaintiff.  From  this  judgment  the 
National  Cash  Register  Company 
appeals  here. 

We  think  that  the  judgment  in  the 
first  suit  established  the  fact  that 
there  was  no  sale  made,  and  that 
the  defendant  had  rescinded  and 
tendered  back  the  cash  register  in 
question.  We  think  that  the  clause 
in  the  contract  set  out  above,  recit- 
ing that  the  payments  made  should 
be  retained  as  rent  for  the  use  of  the 

cash  register,  does 
s«ie-pro^iii«ii     iiQt  apply  in  a  case 

for    retention    of        ,  xi:  ■■_ 

payments  as  wfiore  the  casii  reg- 
iSricTe.^'*^'"^*      ister     is    defective 

and  does  not  come 
up  to  representations.  This  clause 
would  only  become  applicable 
in  case  the  cash  register  was 
as  represented,  and  was  retained 
by  the  defendant  under  conditions 
where  the  plaintiff  or  seller  had 
complied  with  his  part  of  the 
contract.      We     think,     however. 


that  there  was  no  common-law  or 

other  lien  upon  the 

cash     register     in  I;itSz£®««'«I^ 

«  »  T-i       1  «ov«ry  <Ml  pay- 

lavor  of  the  buyer.  ment»  in 
To  disaffirm  or  re-  IZT^^^ViH^ct. 
scind  the  contract 
for  misrepresentation,  the  buyer 
would  have  to  tender  the  cash  regis- 
ter back  to  the  seller,  and  he  could 
enter  suit  for  any  amount  paid  the 
seller  under  such  contract.  We 
know  of  no  statute  giving  a  lien  in 
a  case  of  this  kind,  and  certainly 
none  exists  under  the  common  law. 
The  remedies  of  the  buyer  have  been 
announced  by  this  court  in  several 
cases.  In  the  case  of  Hall  Commis- 
sion Co.  V.  Crook,  87  Miss.  445,  40 
So.  20,  1006,  this  court  announced 
the  remedies  of  the  buyer  as  fol- 
lows: Where  the  seller  of  mer- 
chandise delivers  goods  of  an  in- 
ferior quality  to  that  required  by 
the  conti'act,  the  buyer  may :  First, 
reject  the  goods  and  sue  for  dam- 
ages; or,  second,  pay  the  contract 
price,  take  the  goods,  and  recover 
the  difference  between  their  value 
and  the  value  of  the  goods  required 
by  the  contract.  This  rule  is  also  an- 
nounced in  Westmoreland  v.  Walk- 
er, 25  Miss.  76,  and  Hambrick  v, 
Wilkins,  65  Miss.  18,  7  Am.  St.  Bep. 
631,  3  So.  67,  and  is  recognized  in 
Mobile  Auto  Co.  v.  Sturges,  107 
Miss.  848,  66  So.  205. 

The  only  method  of  acquiring  a 
lien  upon  the  property  in  cases  of 
this  kind  that  has  been  called  to 
our  attention,  or  that  we  have  found 
upon  careful  investigation,  is  one 
created  by  attachment.  There  was, 
however,  no  attachment  in  the  pres- 
ent suit,  and  no  action  by  the  de- 
fendant seeking  or  claiming  any 
relief  other  than  a  lien  under  the 
common  law.  In  the  first  suit  the  de- 
fendant in  that  suit»  appellee  here, 
did  not  file  any  offset  or  plea  of  re- 
coupment, and  his  rights  for  money 
paid  on  the  cash  register  were  not 
adjudicated  in  that  suit.  We  think 
it  was  error  for  the  judge  in  hia 
judgment  to  impose  a  condition  of 
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repayment  on  the  right  to  recover,  ment  in   the   court    below   is   re- 

and  it  was  erfor  for  him  to  direct  versed, 

the  sale  of  the  cash  register  in  this  Reversed,  and  judgment  here  for 

proceeding.    Accordingly  the  judg*  appellant. 


ANNOTATION. 

Right  of  buyer  of  chattels  to  lien  upon  the  property  where  he  rescinds  die 

contract. 


As  indicated  by  the  title,  this  note 
is  limited  to  the  rights  of  the  buyer  of 
personal  property,  and  does  not  in- 
clude the  rights  of  the  vendee  of  real 
estate  on  his  rescission  of  the  con- 
tract. 

Rescission  in  actions  at  law. 

It  is  a  general  rule  of  law  applicable 
to  contracts  for  the  purchase  of  per- 
sonal property  that  for  the  buyer  to 
rescind  the  contract,  assuming  that  he 
has  valid  grounds  for  the  rescission, 
he  must  return  or  offer  to  return  the 
property.  It  is  also  a  general  rule  of 
law  that,  if  a  lien  upon  personal  prop- 
erty exists  at  all,  it  only  exists  in  favor 
of  the  person  in  possession  of  the 
property.  From  these  premises,  it 
logically  follows  that  ordinarily  the 
buyer  who  rescinds  and  returns  or 
offers  to  return  the  property  has  no 
lien  thereon,  at  least,  none  which  he 
can  assert  as  a  ground  for  affirmative 
relief.  The  reported  case  (National 
Cash  Register  Go.  v.  Hude,  ante,  990) 
carries  this  doctrine  to  the  extent  of 
holding  that  where  the  buyer  has  been 
sued  in  an  action  at  law  for  the  pur- 
chase price  of  a  chattel,  and  success- 
fully defends  the  suit  on  the  ground 
that  he  properly  rescinded  the  con- 
tract of  purchase  and  tendered  to  the 
seller  a  return  of  the  property,  he  can- 
not subsequently  defend  an  action  of 
replevin  by  the  seller  to  obtain  posses- 
sion of  the  property,  on  the  ground 
that  he  has  a  common-law  lien  upon 
the  property  for  the  amount  he  has 
paid  on  the  purchase  price,  which  en- 
titles him  to  possession  thereof  until 
such  amount  has  been  paid. 

In  Hackney  Mfg.  Co.  v.  Celum 
(1916)  —  Tex.  Civ.  App.  — ,  189  S.  W. 
988,  the  buyer  of  machinery,  who  was 
sued  upon  notes  given  for  the  purchase 
price,  defended  on  the  ground  that  the 
7  A.L.R.— 63. 


seller  had  made  false  and  fraudulent 
representations  as  to  the  machinery, 
and  sought  a  rescission  of  the  con- 
tract and  a  lien  on  the  machinery  for 
the  amount  he  had  paid  on  the  pur- 
chase price,  and  the  foreclosure  of 
this  lien.  This  relief  was  given  him 
in  the  trial  court.  Upon  appeal,  the 
judgment  was  reversed  to  the  extent 
that  it  established  and  foreclosed  a 
lien  in  favor  of  the  buyer.  The  court 
said  that  the  counterclaim  of  the  buy- 
er for  the  amount  paid,  together  with 
the  freight  and  expenses  incurred  in 
testing  the  machinery,  simply  repre- 
sented an  unsecured  Klemand  against 
the  seller,  and  the  case  presented  no 
aspect  justifying  the  establishment  of 
an  equitable  lien  on  the  machinery  to 
secure  the  payment.  It  is  suggested 
that  if  the  seller  were  insolvent,  that 
possibly  would  present  a  case  where 
equity  .would  intervene  and  establish  a 
lien  to  secure  the  payment  of  the 
counterclaim,  and  upon  this  ground 
the  court  distinguished  Hall  v.  Bank 
of  Baldwin  (1910)  143  Wis.  303,  127 
N.  W.  969,  which  will  be  hereafter 
more  particularly  referred  to. 

While  not  strictly  within  the  scope 
of  this  note,  attention  is  called  to 
White  Sewing  Mach.  Co.  v.  McBride 
(1887)  27  Mo.  App.  470.  In  this  case 
it  appeared  that  a  sewing  machine 
was  sold  by  an  agent  of  the  manufac- 
turer under  an  agreement  that  another 
machine,  taken  in  part  payment,  was 
to  be  returned  to  the  buyer  if  the 
latter,  after  trying  the  new  machine 
for  the  specified  period,  desired  to  re- 
scind the  contract  of  purchase.  With- 
in the  time  stated,  the  buyer  gave 
notice  of  rescission  and  demanded  a 
return  of  the  old  machine.  The  sell- 
er, without  returning  the  old  machine 
or  offering  to  return  it,  brought  re- 
plevin to  recover  the  new  one.    It  was 
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held  that  the  action  could  not  be 
maintained  without  the  seller  first  re- 
turning: or  offering  to  return  the  old 
machine.  And  see  also  Hamilton  v. 
Singer  Mfg.  Co.  (1870)  54  111.  370.  In 
that  case,  the  purchaser  of  a  machine 
under  a  conditional  sale  refused  to 
make  the  payments  agreed  upon,  on  the 
ground  that  the  machine  did  not  com- 
ply with  the  contract;  the  seller 
thereupon  sued  out  a  writ  of  replevin 
and  r^ook  the  machine.  It  was  held 
that  the  action  could  not  be  main- 
tained without  first  tendering  to  the 
buyer  the  amount  the  latter  bad  paid 
on  the  purchase  price. 

Armstrong  v.  Darbro  (1899)  10  Ky. 
L.  Rep.  984,  has  sometimes  been  cited 
as  sustaining  the  right  of  a  buyer  to 
a  lien  upon  the  property  for  the 
amount  he  paid  on  the  purchase 
price.  The  case,  however,  merely 
holds  that  a  sale  of  personal  prop* 
erty  without  a  change  of  possession 
is  void  as  to  creditors,  but  the  pur- 
chaser is  nevertheless  entitled  to  a 
lien  thereon  for  the  amount  he  has  in 
good  faith  paid  on  the  purchase 
price.  It  is  to  be  noted  in  this  con- 
nection that  the  note  does  not  deal 
with  cases  involving  the  respective 
rights  of  the  buyer  and  the  creditors 
of  the  seller. 

Rescission  in  equitable  aotions. 

Where  the  buyer  has  the  right  to 
invoke  equitable  aid  in  the  rescission 
of  a  contract  for  the  purchase  of  per- 
sonal property,  the  few  decisions  on 
the  point  are  in  harmony  in  holding 
that,  as  an  incident  to  the  granting 
of  relief  to  the  buyer,  the  court  will 
create  in  his  favor  an  equitable  lien 
upon  the  property  for  the  amount  he 
has  paid  on  the  purchase  price  which 
the  seller  is  required  to  pay  as  a  con- 
dition of  the  return  of  the  property. 

For  example,  in  Hall  v.  Bank  of 
Baldwin  (1810)  143  Wis.  303,  127 
N.  W.  969,  the  purchaser  of  certain 
securities  sought  in  equity  to  rescind 
the  contract  of  purchase,  and  pred- 
icated his  right  to  relief  upon  the 
ground  of  the  insolvency  of  the  sell- 
er, as  well  as  his  fraud  in  falsely 
misrepresenting  circumstances  af- 
fecting the  value  of  the  securities; 
this  relief  was  sought  without  tend- 


ering a  return  of  the  securities,  the 
purchaser  in  this  regard  asking  a 
lien  on  the  securities  for  the  amount 
he  had  paid.  In  sustaining  the  pur- 
chaser's right  to  rescind  under  the 
circumstances,  and  retain  the  se- 
curities until  the  seller  had  repaid  the 
amount  the  buyer  had  paid  upon  the 
purchase  price,  the  court  pointed  out 
that  the  rule  as  to  a  vendee  of  real 
estate,  who  had  been  induced  by  fraud 
of  the  vendor  to  purchase  it,  was  that 
upon  rescission  the  vendee  has  an  eq- 
uitable right  to  a  lien  upon  the  subject 
of  the  transaction,  where  that  is  nec- 
essary for  his  protection,  and  that  a 
court  of  equity  will  extend  its  juris- 
diction to  determine  the  measure  of 
the  lien,  fix  it  upon  the  property,  and 
administer  the  assets  as  justice  re- 
quires in  the  peculiar  circumstances 
of  the  case  as  they  may  be  presented. 
And  it  is  said  that  the  principle  is  laid 
down  generally,  not  with  reference  to 
any  particular  species  of  property,  but 
rather  in  harmony  with  a  boundless 
field  of  equity  where  legal  remedies 
for  wrongs  are  inadequate  or  do  not 
exist  at  all.  The  question  is,  "Must  a 
person,  necessarily,  in  a  case  of  this 
sort,  part  with  control  of  the  properly 
in  advance  of  receiving  back  his  mon- 
ey, or  may  he  retain  it, — if  in  the 
judgment  of  the  court  justice  requires 
that  to  be  done, — charged  with  a  lien 
to  the  extent  of  money  due  him,  con* 
tingent  upon  rescission?  The  latter 
would  seem  to  be  equitable.  That  eq- 
uity has  competency  to  afford  such  a 
remedy,  we  cannot  doubt.  Having 
such  competency,  the  court  should  not 
refuse  to  open  its  doors  merely  for 
want  of  a  precedent.  .  .  .  From 
the  foregoing  we  deduce  as  a  prin- 
ciple, not  suggesting  but  that  it  might 
be  even  more  broadly  stated,  if  a  per- 
son in  possession  of  a  subject  of  pui^ 
chase  is  so  circumstanced  that  he  has 
the  right  to  rescind  on  the  ground  of 
fraud,  and  it  is  essential  for  his  pro- 
tection that  he  should  be  permitted  to 
retain  the  subject  of  the  transaction, 
holding  the  same  as  the  property  of 
the  fraudulent  vendor,  subject  to  such 
person's  equitable  right,  till  he  shall 
have  received  satisfaction  for  the  con- 
sideration   he    parted    with    to    such 
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vendor  in  the  transaction,  a  court  of 
equity  will,  without  any  offer  to  re- 
turn, except  conditioned  upon  a  res- 
toration, or  protection  to  that  end,  of 
the  consideration  parted  with,  afford 
a  remedy  for  rescission  and,  inciden- 
tally, for  retention  of  such  subject  and 
treatment  thereof,  so  as  to  protect 
such  person  in  his  right  to  a  return 
of  such  consideration,  shaping  the  de- 
cree so  as  to  'meet  the  very  form  and 
pressure  of  each  particular  case  in  all 
its  complex  habitudes.' " 

In  Mycock  v.  Beatson  (1879)  L.  R. 
17,  18  Ch.  Div.  (Eng.)  384,  49  L.  J. 
Ch.  N.  S.  127,  28  Week.  Rep.  319,  a 
court  of  equity,  in  rescinding  a  con- 
tract for  the  purchase  of  an  interest 
in  a  partnership  on  the  ground  of  the 
fraud  of  the  seller,  decreed  in  favor 
of  the  buyer  a  lien  for  the  amount  he 
had  paid  on  the  purchase  price  to  cov- 
er the  surplus  of  the  partnership  as- 
sets after  satisfying  the  partnership 


debts  and  liabilities.  In  giving  a  lien 
under  the  circumstances,  the  court  re- 
lied upon  a  case  involving  a  vendee's 
lien  upon  real  estate.  Referring  to 
these  cases,  it  is  pointed  out  that  the 
only  distinction  between  such  case  and 
the  one  under  consideration  is  that  the 
one  related  to  the  sale  of  land  and  the 
other  to  a  sale  of  a  share  of  partner- 
ship profit,  and  it  is  said  that  this  dis- 
tinction appears  to  have  no  substance. 
In  Scott  V.  Clarkson  (1808)  1  Bibb 
(Ky.)  277,  it  appeared  that  the  pur- 
chaser of  a  slave  sought  in  equity  to 
rescind  the  contract  of  purchase  on 
the  ground  of  false  and  fraudulent 
representations  as  to  the  age  and 
health  of  the  slave.  In  granting  this 
relief  it  was  ordered  that  the  purchase 
er  should  retain  a  lien  upon  the  slave 
until  the  sum  paid  on  the  purchase 
price  was  refunded,  and  upon  such 
payment  the  purchaser  should  deliver^ 
the  slave  to  the  seller.         A.  G.  S. 


SMITH  STAGE  COMPANY  et  al.,  Appts., 

v. 
WALTER  ECKERT. 

Arizona  Supreme  Court '-'  yoveniber  2Sy  19X9. 

m 

(—  Ariz.  — ,  184  Pac.  lOOL) 

Action  —  against  carrier  and  indemnity  insurer  —  joinder. 

1.  An  action  against  one  undertaking  to  indemnify  a  carrier  against 
liability  for  losses  due  to  injuries  negligently  inflicted  upon  passengers 
cannot  be  joined  with  one  to  hold  the  carrier  liable  to  a  passenger  for  such 
injuries. 

[See  note  on  this  question  beginning  on  page  1003.] 

Parties  —  joinder  —  carrier  and  in*      passengers,    if  the   contract   provides 


surer. 

2.  One  undertaking  to  indemnify  a 
carrier  against  liability  for  loss  through 
injuries  negligently  inflicted  upon  pas- 
sengers cannot  be  joined  in  an  action 
by  a  passenger  against  the  carrier  to 
recover  damages  for  injuries  so  in- 
flicted. 

Insurance  —  indemnity  —  action  by 
injured  person  against  insurer. 

3.  One  injured  by  a  carrier's  negli- 
gence cannot  maintain  an  action  direct- 
ly against  one  who  has  undertaken  to 
indemnify  the  carrier  against  liability 
for  injuries  negligently  inflicted  upon 


that  no  action  shall  be  brought  upon 
it  until  liability  of  the  carrier  has  been 
established,  although  the  contract  per* 
mits  proceedings  immediately  against 
the  indemnitor  upon  recovery  of  a  judg- 
ment against  the  carrier. 

—  construction  of  policy  —  provision 
for  suit  by  person  injured, 

4.  A  provision  indorsed  on  a  contract 
indemnifying  a  carrier  against  liability 
for  negligent  injury  to  passengers,  that 
the  policy  shall  inure  to  the  benefit  of 
all  persons  suffering  losses  and  suit  may 
be  brought  thereon  in  any  court  of  com- 
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petent  jurisdiction  by  any  person  suf- 
fering loss  or  damage,  followed  by  a 
provision  that  in  case  of  final  judgment 
against  the  carrier  the  indemnitor  shall 


pay  the  judgment,  does  not  nullify  pro- 
visions in  the  policy  that  no  action  shall 
lie  upon  the  policy  until  the  liability 
of  the  assured  has  been  established. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Gila 
County  (Shute,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  stage  company  while  its  passenger.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Morris  &  Malott,  for  appel-      showing  that,  had  the  automobile  been 


lants : 

The  complaint  sets  forts  in  one  count 
a  cause  of  action  in  tort  against  the 
Smith  Stage  Company,  and  an  entirely 
separate  cause  of  action  against  the 
Western  Indemnity  Company  on  a  con- 
tract of  insurance,  so  that  a  misjoinder 
arises. 

Richards  v.  Warnekros,  14  Ariz.  488, 
131  Pac.  154;  30  Cyc.  126,  132;  Phenix 
Iron  Foundry  v.  Lockwood,  21  R.  I.  556, 
45  Atl.  546;  Marshall  v.  Saline  River 
Land  &  Mineral  Co.  75  Kan.  445,  89 
Pac.  905;  Roehr  v.  Liebmann,  9  App. 
Div.  247,  41  N.  Y.  Supp.  489;  Interna- 
tional Text  Book  Co.  v.  Fox,  149  App. 
Div.  369, 134  N.  Y.  Supp.  383 ;  Kruschke 
V.  Quatsoe,  49  Colo.  312,  112  Pac.  769; 
Ayres  v.  West,  86  Neb.  297,  125  N.  W. 
583;  Schultz  v.  Wise,  93  Neb.  718,  141 
N.  W.  813;  Walters  v.  Appalachian 
Power  Co.  75  W.  Va.  676,  84  S.  E.  617, 
13  N.  C.  C.  A.  99. 

Carriers  of  passengers  are  not  insur- 
ers against  accidents,  but  are  answer- 
able for  an  injury  to  a  passenger  only 
when  there  has  been  a  want  of  proper 
care,  diligence,  or  skill  on  the  part  of 
the  carrier  or  his  servants,  unless  such 
injury  was  wilfully  inflicted. 

4  R.  C.  L.  "Carriers,"  §  582. 

The  admission  of  the  policy  was 
clearly  inadmissible  in  evidence  as 
against  the  Smith  Stage  Company,  since 
the  policy  imposed  no  liability  on  that 
company. 

International  Text  Book  Co.  v.  Fox, 
149  App.  Div.  369, 134  N.  Y.  Supp.  383 ; 
Patterson  v.  Adan,  119  Minn.  308,  48 
L.R.A.(N.S.)  184,  138  N.  W.  281. 

The  presumption  of  negligence  does 
not  arise,  and  a  prima  facie  case  is  not 
made  out,  where  the  evidence  shows 
that  the  accident  might  have  been  the 
result  of  the  wrongful  acts  or  negli- 
gence of  third  persons. 

Chicago  City  R.  Co.  v.  Rood,  163  111. 
477,  54  Am.  St.  Rep.  478,  45  N.  E.  238, 
9  Am.  Neg.  Cas.  240. 

ThC'-e  is  no  evidence  in  the  record 


running  at  a  legal  rate  of  speed  or  at  a 
reasonable  rate  of  speed,  the  accident 
would  not  have  occurred. 

Trout  Auto  Livery  Co.  v.  Peoples 
Gaslight  &  Coke  Co.  168  111.  App.  56; 
Cox  V.  Chicago  &  N.  W.  R.  Co.  102 
Iowa,  711,  72  N.  W.  301. 

One  who  has  insured  an  employer 
against  loss  from  the  liability  imposed 
by  law  for  damages  on  account  of  in- 
jury to  an  employee  cannot  be  joined 
in  an  action  to  hold  the  employer  liable 
for  injuries  resulting  in  the  death  of 
an  employee,  for  which  the  employer  is 
alleged  to  be  liable. 

14  R.  C.  L.  1371 ;  Clark  v.  Bonsai  & 
Co.  157  N.  C.  270,  48  L.R.A.(N.S.)  191, 
72  S.  E.  954;  Hensley  v.  McDowell  Fur- 
niture Co.  164  N.  C.  148,  80  S.  E.  154; 
Connolly  v.  Bolster,  187  Mass.  266,  72 
N.  E.  981;  Embler  v.  Hartford  Steam 
Boiler  Inspection  &  Ins.  Co.  158  N.  Y. 
431,  44  L.R.A.  512,  53  N.  E.  212. 

Mr.  L.  L.  Henry  also  for  appellants. 

Mr.  Hugh  M.  Foster,  for  appellee: 

The  relationship  of  the  defendants  to 
each  other  and  to  the  plaintiff  made 
them,  under  the  laws  of  this  state,  if 
not  necessary  parties  defendant,  at 
least  proper  parties  defendant. 

20  Cyc.  1400 ;  Parsons,  Bills  &  Notes, 
p.  117,  T  2;  Kramph  v.  Hatz,  52  Pa. 
525;  Dole  v.  Young,  24  Pick.  250;  Saint 
V.  Wheeler  &  W.  Mfg.  Co.  95  Ala.  362, 
36  Am.  St.  Rep.  210,  10  So.  539 ;  Kirby 
V.  Studebaker,  15  Ind.  45;  Walker  v. 
Forbes,  25  Ala.  139,  6  Am.  Dec.  489; 
Sacramento  Lumber  Co.  v.  Wagner,  67 
Cal.  293,  7  Pac.  705 ;  Burton  v.  Larkin, 
36  Kan.  246,  59  Am.  Rep.  541,  13  Pac. 
398;  Redelsheimer  v.  Miller,  107  Ind. 
485,  8  N.  E.  447;  Piano  Mfg.  Co.  v. 
Burrows,  40  Kan.  361,  19  Pac.  809; 
Jones  V.  Foster,  67  Wis.  296,  30  N.  W. 
697;  Follansbee  v.  Johnson,  28  Minn. 
311,  9  N.  W.  882;  Tweeddale  v.  Tweed- 
dale,  116  Wis.  517,  61  L.R.A.  509,  96 
Am.  St.  Rep.  1003,  93  N.  W.  440;  Was- 
son  V.  Smith,  19  Ariz.  431,  171  Pac. 
995;  Eastman  Land  &  Invest.  Co.  v. 
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Long-Bell  Lumber  Co.  30  Okla.  555,  120 
Pac.  276;  Montgomery -v.  Dorn,  25  Gal. 
App.  666,  145  Pac.  148;  Roberts  v. 
Abney,  —  Tex.  Giv.  App.  — ,  189  S,  W. 
1001;  Allen  v.  Traylor,  —  Tex.  Giv. 
App.  — ,  174  S.  W.  923;  Spann  v. 
Cochran,  63  Tex.  242;  Schneider  v. 
Roe,  —  Tex.  Giv.  App.  — ,  25  S.  W.  59 ; 
Ward  V.  Green,  —  Tex.  Giv.  App.  — , 
28  S.  W.  574;  Gay  v.  Pemberton,  — 
Tex.  Giv.  App.  — ,  44  S.  W.  400;  Bap- 
tist Book  Concern  v.  Carswdl,  —  Tex. 
Giv.  App.  — ,  46  S.  W.  858;  Missouri, 
K  &  T.  R.  Go.  V.  Elias,  —  Tex.  Giv. 
App.  — ,  184  S.  W.  312;  Knott  v.  Du- 
buque &  S.  G.  R.  Go.  84  Iowa,  462,  Si 
N.  W.  57;  Union  Mut.  L.  Ins.  Go.  v. 
Hanford,  143  U.  S.  187,  36  L.  ed.  118, 12 
Sup.  Gt.  Rep.  437;  Johns  v.  Wilson, 
180  U.  S.  440,  45  L.  ed.  613,  21  Sup. 
Gt.  Rep.  445;  Malone  v.  Crescent  City 
Mill.  ^  Transp.  Co.  77  Gal.  38,  18  Pac. 
858. 

Defendants  were  not  prejudiced  by 
the  failure  of  the  plaintiff  to  state  in 
his  complaint  that  the  contract  of  car- 
riage was  an  implied  contract. 

Nitro-Glycerine  Case  (Parrott  v. 
Wells)  15  Wall.  524,  537,  538,  21  L.  ed. 
206,  211. 

It  was  proper  for  plaintiff  to  set 
forth  in  his  complaint  the  acts  com- 
plained of  by  the  Smith  Stage  Com- 
pany, which  breached  the  contract  with 
plaintiff. 

Heirn  v.  M'Caughan,  32  Miss.  17,  66 
Am.  Dec.  588;  New  Orleans,  J.  &  G.  N. 
R.  Go.  V.  Hurst,  36  Miss.  660,  74  Am. 
Dec.  785;  Brown  v.  Chicago,  M.  &  St. 
P.  R.  Go.  54  Wis.  342,  41  Am.  Rep.  41, 
11  N.  W.  356,  911,  7  Am.  Neg.  Gas. 
203;  Cregin  v.  Broc^yn  Crosstown  R. 
Go.  75  N.  Y.  192,  31  Am.  Rep.  459; 
Patterson  v.  Augusta  &  S.  R.  Go.  94 
Ga.  140,  21  S.  E.  283. 

The  admission  of  the  policy  in  evi- 
dence was  proper  and  necessary.  It 
was  not  prejudicial  to  either  of  the  de- 
fendants. 

International  Text  Book  Co.  v.  Fox, 
149  App.  Div.  369,  134  N.  Y.  Supp. 
383. 

Not  only  was  the  jury  justified  in 
finding  that  the  car  was  being  operated 
by  the  Smith  Stage  Company,  but  the 
evidence  is  almost  conclusive,  upon  this 
point. 

Schauble  v.  Hedding,  138  Minn.  187, 
164  N.  W.  809,  31  Cyc.  1335;  Western 
Min.  Go.  V.  Toole,  2  Ariz.  82,  11  Pac. 
119;  Stern  v.  International  R.  Co.  167 
App.  Div.  503,  153  N.  Y.  Supp.  520,  9 
N.  C.  C.  A.  949;  Mott  Iron  Works  v. 
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Metropolitan  Bank,  78  Wash.  294,  139* 
Pac  36;  Cunningham  v.  Castle,  127 
App.  Div.  580,  111  N.  Y.  Supp.  1057; 
Gulliver  v.  Blauvelt,  14  App.  Div.  523, 
43  N.  Y.  Supp.  935,  1  Am.  Neg.  Rep. 
652;  McCann  v.  Davison,  145  App.  Div. 
522,  130  N.  Y.  Supp.  473;  Langworthy 
V.  Owens,  116  Minn.  342,  133  N.  W. 
866,  2  N.  C.  G.  A.  580;  Burger  v.  Taxi- 
cab  Motor  Co.  66  Wash.  676,  120  Pac. 
519;  Kneff  v.  Sanford,  63  Wash.  503, 
115  Pac.  1040,  2  N.  C.  C.  A.  422;  Baker 
V.  Maseeh,  —  Ariz.  — ,  179  Pac.  53. 

The  evidence  was  amply  sufficient  to 
justify  the  jury  in  returning  a  verdict 
in  favor  of  the  plaintiff. 

Young  V.  Gowden,  98  Tenn.  577,  40 
S.  W.  1088 ;  Adams  v.  Swift,  172  Mass. 
521,  52  N.  E.  1068,  5  Am.  Neg.  Rep. 
607;  Bierbach  v.  Goodyear  Rubber  Co. 
15  Fed.  490;  United  States  Fidelity  & 
G.  Co.  v.  Shirk,  20  Okla.  576,  95  Pac. 
218;  Stem  v.  International  R.  Go.  167 
App.  Div.  503,  153  N.  Y.  Supp.  520,  9 
N.  C.  G.  A.  949. 

The  burden  of  proof  is  upon  the  de- 
fendant to  show  that  it  acted  with  rea- 
sonable skill  and  prudence  and  caution, 
and  without  negligence,  if  it  seeks  to 
avoid  liability,  when  the  plaintiff  has 
shown  that  he  is  a  passenger  and  the 
defendant  a  common  carrier,  and  that 
the  accident  happened  without  any  neg- 
ligence on  the  part  of  the  plaintiff. 

Rice  V.  Chicago,  B.  &  Q.  R.  Go.  15.3 
Mo.  App.  35,  131  S.  W.  374;  Wiley  v. 
Grand  Trunk  R.  Co.  227  Fed.  127 ; 
Gleeson  v.  Virginia  Midland  R.  Go.  140 
U.  S.  443,  35  L.  ed.  463,  11  Sup.  Gt. 
Rep.  859. 

The  liability  of  a  person  operating 
an  automobile  as  common  carrier  is  the 
same  as  that  of  any  other  common  car- 
rier. 

6  Cyc.  595;  McFadden  v.  Metropoli- 
tan Street  R.  Co.  161  Mo.  App.  652,  143 
S.  W.  884. 

Ross,  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  who  was  the  plain^ 
tiff  below,  brought  his  action 
against  the  appellant,  the  Smith 
Stage  Company,  a  common  carrier 
by  automobile,  to  recover  damages 
for  injuries  he  claims  were  negli- 
gently inflicted  or  caused  by  the 
stage  company  while  he  was  its 
passenger,  and  joined  as  codefend- 
ant  the  Western  Indemnity  Com- 
pany, alleging  that  the  Western  In- 
demnity Company  insured  the  Smith 
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Stage  Company,  and  all  passengers 
which  the  said  Smith  Stage  Com- 
pany might  undertake  to  transport, 
during  the  life  of  the  policy,  in  their 
said  automobiles,  and  particularly 
insured  the  Smith  Stage  Company 
and  said  passengers  against  injury 
while  said  transportation  was  be- 
ing made  in  a  certain  Hudson  car 
(being  the  car  upon  which  plaintiff 
was  hurt) ;  that  the  said  policy  con- 
tained the  following  provision :  ''In 
consideration  of  the  premium  at 
which  this  policy  is  written,  and  in 
further  consideration  of  the  ac- 
ceptance by  the  Arizona  Corpora- 
tion Commission  of  this  policy  as  a 
compliance  with  order  No.  — ,  it  is 
understood  and  agreed  that,  regard- 
less of  any  of  the  conditions  of  this 
policy,  same  shall  inure  to  the  bene- 
fit of  any  or  all  persons  suffering 
loss  or  damage,  and  suit  may  be 
brought  thereon  in  any  court  of 
competent  jurisdiction  within  the 
state  by  any  person,  firm,  associa- 
tion, or  corporation  suffering  any 
loss  or  damage.  If  final  judgment 
is  rendered  against  the  assured  by 
reason  of  any  loss  or  claim  covered 
by  this  policy,  the  company  shall 
pay  said  judgment  up  to  the  limits 
expressed  in  the  policy,  direct  to  the 
plaintiff  securing  said  judgment,  or 
the  legal  holder  thereof,  upon  the 
demand  of  said  plaintiff  or  holder 
thereof,  whether  the  assured  be  or 
be  not  financially  responsible  in  the 
amount  of  the  said  judgment,  and 
that  this  policy  may  not  be  canceled 
by  either  party,  except  that  written 
notice  of  the  same  shall  have  been 
previously  given  for  at  least  ten 
days  to  said  Corporation  Commis- 
sion, prior  to  the  cancelation  of  such 
policy.  In  all  other  respects  the 
terms,  limits,  and  conditions  of  this 
policy  remain  unchanged." 

No  other  provision  of  the  policy 
of  insurance  or  indemnity  is  set  out 
in  the  complaint,  except  that  the  lia- 
bility is  limited  to  $5,000.  The 
cause  of  action  alleged  against  the 
Smith  Stage  Company  is  that  on 
July  17,  1917,  it,  as  a  common  car- 
rier, agreed  and  undertook — ^for  a 
consideration  of  36  cents,  to  be  paid 


at  the  end  of  the  journey — ^to  safely 
transport  plaintiff  in  one  of  its  auto- 
mobiles from  Midland  City  to  Globe, 
Arizona ;  'that  by  its  negligence  the 
defendant  failed  to  keep  its  said 
promise  of  safe  transportation ;  that 
the  said  Smith  Stage  Company  on 
said  day  so  negligently  drove  said 
automobile  at  such  an  excessive  rate 
of  speed  behind  another  automobile, 
and  in  the  face  of  an  approaching 
automobile,  that  it  collided  with  the 
automobile  in  front  of  it,  whereby 
the  plaintiff  was  thrown  from  said 
automobile  and  his  arm  was  i>erma- 
nently  injured  and  its  usefulness  de- 
stroyed; that  said  the  Smith  Stage 
Company  drove  said  automobile  in 
excess  of  the  statutory  rate  of  speed 
allowed  on  said  road  at  said  place 
at  said  time;  that  said  injuries  to 
ttie  plaintiff  were  the  natural  and 
readily  foreseeable  consequence  of 
the  negligence  of  the  defendant, 
and  the  said  negligence  was  the 
proximate  and  natural  cause  of  said 
injuries;  that  said  injury  was  re- 
ceived while  the  plaintiff  was  a  pas- 
senger as  aforesaid  in  the  Hudson 
car  while  operated  by  the  defendant 
the  Smith  Stage  Company  as  a  com- 
mon carrier  as  aforesaid.'' 

Following  an  allegation  that  the 
plaintiff  was  damaged  in  the  sum  of 
$10,000  is  a  prayer  that  he  recover 
against  the  stage  company  the  sum 
of  $10,000,  and  the  Western  Indem- 
nity Company  the  sum  of  $5,000. 

The  defendant  corporations  moved 
an  order  of  the  court  requiring 
plaintiff  to  state  separately  and  in 
separate  counts  the  cause  of  action 
on  policy  and  the  cause  of  action  for 
negligence  or  breach  of  contract  to 
carry;  to  strike  certain  portions  of 
the  complaint,  which,  if  granted, 
would  have  left  but  one  cause  of 
action  and  one  defendant,  or,  in  the 
event  said  motions  were  denied,  that 
the  complaint  be  made  more  definite 
and  certain,  by  requiring  plaintiff  to 
set  forth  whether  the  contract  of 
carriage  was  express  or  implied, 
and  if  express,  where,  when,  and  by 
whom  made,  and  that  the  alleged 
policy  of  insurance  be  set  forth 
either  in  terms  or  effect,  so  that  it 
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could  be  determined  if  it  covered 
the  alleged  injury  to  plaintiff.  The 
defendants  filed  separate  demurrers 
to  the  complaint  alleging:  (1)  De- 
fect of  parties;  (2)  that  several 
causes  of  action  are  improperly 
united;  (3)  that  complaint  is  mul- 
tifarious, in  that  it  sets  forth  sepa- 
rate and  distinct  causes  of  action  on 
several  contracts  against  different 
defendants ;  (4)  insufficient  facts  to 
constitute  a  cause  of  action ;  and  (5) 
misjoinder  of  parties  defendant. 

Both  defendants  pleaded  the  gen- 
eral issue.  All  motions  and  demur- 
rers were  overruled*  and  trial  before 
a  jury  was  had  on  general  issue, 
which  resulted  in  a  verdict  aiid 
judgment  for  plaintiff  against  both 
defendants  for  the  sum  of  $5,000. 
Both  defendant  companies  appeal, 
and  assign  as  errors  the  overruling 
of  motions  and  demurrers,  the  ad- 
mission in  evidence,  over  objection, 
of  insurance  or  indemnity  policy, 
and  the  giving  of  certain  instruc- 
tions requested.  The  view  taken  of 
the  demurrers  will  effectively  dis- 
pose of  the  different  motions,  and 
we  will  therefore  pass  the  assign- 
ments based  upon  the. overruling  of 
motions. 

That  the  complaint  states  two 
causes  of  action,  one  against  the 
stage  company,  and  one  against  the 
indemnity  company,  is  apparent. 
But  it  is  said  that  both  causes  of  ac- 
tion are  upon  contract ;  that  against 
the  stage  company  being  for  a  breach 
of  its  agreement  of  safe  carriage, 
and  the  one  against  the  indemnily 
company  upon  its  agreement  of  in- 
surance or  indemnity  against  loss  or 
damage  he  might  suffer  while  a  pas- 
senger of  the  carrier  company  by 
its  negligence.  The  indemnity  com- 
pany was  not  a  party  to  the  contract 
of  carriage,  and  neither  was  the 
plaintiff  a  party  to  the  contract  of 
insurance  or  indemnity.  The  latter 
contract  is  between  the  stage  com- 
pany and  the  indemnity  company, 
and  to  it  we  must  look  for  the  re- 
spective obligations  and  rights  of 
the  parties  thereto,  or  any  third 
party  claiming  rights  thereunder. 
If  any  third  person  has  any  rights 
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under  the  contract,  whether  it  be  in- 
demnity against  loss,  or  liability,  or 
insurance,  it  is  not  because  of  any 
contract  of  his,  but  because  of  a 
contract  of  another  for  his  benefit. 
Two  of  the  terms  of  the  insurance 
or  indemnity  policy  are  as  follows: 
The  Western  Indemnity  Company 
agrees:  "(1)  To  indemnify  the  as- 
sured .  .  .  against  loss  by  rea- 
son of  the  liability  imposed  by  law 
upon  the  assured  for  damages  on 
account  of  bodily  injuries,  including 
death,  resulting  therefrom,  acci- 
dentally suffered  or  alleged  to  have 
been  suffered,  while  this  policy  is 
in  force,  by  any  person  or  persons 
(except  employees)  by  reason  of  the 
ownership,  maintenance,  or  use  of 
any  of  the  automobiles  enumerated 
in  item  5.  .  .  .  (c)  No  action 
shall  lie  against  the  company  to  re- 
cover under  any  of  the  agreements 
herein  contained  unless  brought  by 
the  assured  personally  to  recover 
money  actually  expended  by  him  in 
satisfaction  of  claim  or  liability  im- 
posed by  due  process  of  law,  result- 
ing from  injuries  actually  caused  by 
reason  of  the  ownership,  mainte- 
nance, and  use  of  said  automobiles. 

•  .  • 

We  quote  these  two  provisions  of 
the  policy  at  this  time  to  show  what 
kind  of  loss  or  damage  the  indem- 
nity company  bound  itself  to  pay. 
In  the  first  place,  the  loss  or  damage 
must  be  accidentally  suffered;  sec- 
ond, the  loss  must  be  the  result  of 
bodily  injuries  or  death;  and,  third, 
the  accident  and  consequent  injury 
nmst  have  been  caused  by  the  negli- 
gence of  the  stage  company. 

The  law  imposes  no  responsibility 
upon  a  common  carrier  for  personal 
injuries  unless  the  carrier  is  guilty 
of  negligence.  Under  the  common 
law,  which  controls  in  this  jurisdic- 
tion, a  common  carrier  is  not  an  in- 
surer of  the  safety  of  the  passenger. 
So  we  see  the  liability  of  the  indem- 
nity company,  under  the  terms  of 
the  policy,  is  limited  to  losses  aris- 
ing out  of  the  torts  of  the  assured 
stage  company.  It  does  not  assume 
liability  for  losses  that  may  be  oc- 
casioned  by   the   stage   company's 
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failure  to  keep  or  perform  its  con- 
tract of  carriage.  Therefore,  if  we 
construe  the  complaint  as  appellee 
would  have  us,  as  based  upon  a 
breach  of  contract  of  carriage,  it  is 
upon  a  cause  of  action  without  the 
terms  and  purview  of  the  policy, 
and  demurrable  so  far  as  the  indem- 
nity company  is  concerned.  How- 
ever, we  are  satisfied  that  the  cause 
of  action  stated  against  the  stage 
company  is  one  sounding  purely  in 
tort,  and  that  the  loss  or  damage 
alleged  falls  within  the  terms  of  the 
obligation  assumed  by  the  indem- 
nity company  as  expressed  in  the 
provision  inserted  in  the  policy  at 
the  request  of  the  Corporation  Com- 
mission; it  being  the  provision  set 
forth  in  the  complaint. 

But,  accepting  this  view  of  the 
complaint  that  it  states  a  cause  of 
action  against  the  stage  company 
for  negligence  and  one  against  the 
indemnity  company  on  contract,  the 
causes    being    unrelated    to    each 

other,  except  as  in- 
a»«r«"T  e.«ie,    dicated,     are    they 

and  Indemnity^         prOpcrfy  Unitcd? 

\Zinitlr  We  think  not.    The 

statute  (Civil  Code, 
H  427)  provides:  "Actions  ex  con- 
tractu shall  not  be  joined  with  ac- 
tions ex  delicto."  This  is  the  com- 
mon-law rule  (1  C.  J.  1065,  §  209), 
and  stands  unaffected  by  any  other 
provisions  of  our  statute  law.  In 
Continental  Securities  Co.  v.  Yuma 
Nat.  Bank,  20  Ariz.  — ,  176  Pac.  572, 
we  said :  "Where  the  Code  classifies 
causes  of  action  that  may  not  be 
joined,  such  classification  is  bind- 
ing upon  the  court." 

There  is  also  a  misjoinder  of  par- 
ties defendant.  They  are  not  jointly 
partie*-  liable  on  the  policy. 

Joinder-carrier  The  Stage  COm- 
■wd  insurer.  .«.-,~.--.f—      i^^i^ii^j^.      • 

pany  s  liability  is 
one  imposed  by  law  for  negligence. 
The  indemnity  company's  liability 
is  one  arising  out  of  contract.  Their 
liabilities  are  separate  and  distinct. 
The  stage  company  could  not  be 
sued  on  the  policy,  as  it  has  assumed 
none  of  the  obligations  thereof ;  nor 
can  the  indemnity  company  be  sued 
for  the  tort,  as  it  was  not  a  party 


to  it.  The  two  causes  of  action  do 
not  run  against  or  affect  both  of  the 
defendants,  which  we  have  held  to 
be  necessary  before  they  can  be 
joined  as  defendants.  Richard  v. 
Warnekros,  14  Ariz.  488,  131  Pac 
154;  Continental  Securities  Co.  v. 
Yuma  Nat.  Bank,  supra. 

It  is  manifest  from  an. inspection 
of  the  complaint  that  the  action  was 
brought  upon  the  theory  that  the 
contract  of  the  indemnity  company 
was  one  for  insurance.  It  is  alleged 
that  the  indemnity  company  "par- 
ticularly insured  the  said  Smith 
Stage  Company  and  said  passengers 
against  injury."  If  so,  it  is  insur- 
ance against  accidental  bodily  in- 
jury or  death  negligently  caused  by 
the  carrier  stage  company  in  the 
operation  of  one  of  its  automobiles, 
and  solely  the  contract  of  the  indem- 
nity company.  It  is  too  clear  for 
argument  that  a  person  insured 
against  accident,  in  instituting  a 
suit  on  a  policy  to  collect  from  in- 
surer, need  not  join  the  owner  of 
the  vehicle  in  which  or  by  which  he 
was  injured  as  a  codefendant.  Since 
the  policy  in  this  case  names  the 
particular  kind  of  accident  and  the 
person  by  whom  it  must  have  been 
occasioned,  the  circumstances  of  the 
accident,  as  that  it  was  negligent 
and  committed  by  the  stage  com- 
pany, would  have  to  be  set  forth  in 
the  complaint,  but  only  for  the  pur- 
pose of  showing  that  the  accident 
was  one  of  the  kind  insured  against. 
The  stage  company,  however,  is 
neither  a  necessary  nor  a  proper 
party  defendant  in  a  suit  upon  the 
policy  by  the  insured  person,  if  it  be 
an  insurance  policy. 
.  After  much  thought  and  investi- 
gation, we  have  concluded  that  the 
indemnity  company's  contract  is  not 
one  of  insurance,  but  one  of  condi- 
tional liability;  the  condition  being 
that  the  injured  person  must  first 
obtain  a  judgment  against  the  as- 
sured stage  company  before  he  has 
any  remedy  against  the  indemnity 
company  on  the  policy.  The  policy, 
before  the  provision  relied  upon  by 
plaintiff  was  made  a  part  thereof 
at  the  instance  of  the  Corporation 
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Commission,  was  the  usual  policy  of 
indemnity  against  loss  by  the  as- 
sured. By  its  terms  no  one  could 
sue  or  recover  thereon,  except  the 
assured,  and  he  only  after  he  had 
settled  with  the  injured  person  his 
claim  or  judgment.  The  latter  was 
not  a  beneficiary  of  the  policy.  But, 
granting  that  the  policy  is  one  of 
indemnity  against  liability,  the  rule 
is  unchanged,  except  that  some 
courts,  in  such  cases,  have  held  the 
liability  on  the  policy  an  asset  of 
the  estate  of  the  assured,  and  as 
such  subject,  by  garnishment  or 
other  proper  proceeding,  to  the  pay- 
ment of  the  injured  person's  judg- 
ment.     In    neither 

f«5!J^«itf"  case    may    the    in- 

action  by  In-  jurcd  sue  dircctly 
iS5i.ri««er.  upon  the  policy.  Al- 
len V.  ^tna  L.  Ins. 
Co.  7  L.R.A.(N.S.)  958,  and  note 
(76  C.  C.  A.  265,  145  Fed.  881) ; 
Fuller's  Acci.  &  Employers'  Liabil- 
ity Ins.  451-468;  1  Joyce,  Ins.  §§ 
27a,  27b.  Mr,  Fuller  states,  at  page 
464 :  "It  must  first  of  all  be  borne 
in  mind  that  these  policies  of  insur- 
ance are  secured  to  reimburse  eni- 
ployers  for  damages  sustained  by 
reason  of  injuries  to  others  for 
which  they  may  be  legally  responsi- 
ble. The  policies  are  written  not  for 
the  sake  of  injured  employees,  but 
for  the  benefit  of  employers  who 
have  suffered  loss  by  reason  of  their 
common-law  or  statutory  liability. 
The  premiums  are  paid  by  the  em- 
ployers, and  the  employers  are  the 
beneficiaries  thereof.  The  policies 
now  most  commonly  in  force  are 
contracts  of  indemnity  against  loss, 
and  not  of  insurance  against  liabil- 
ity. They  are  not  subscribed  to  for 
the  benefit  of  injured  employees, 
and  there  is  no  privity  between  them 
and  the  employers.  Therefore  no 
action  will  lie  under  such  policies 
until  a  loss  has  actually  been  suf* 
fered  by  the  assured  through  the 
liquidation  of  a  judgment  of  an  in- 
jured employee,  and  then  action  can 
be  brought  only  for  the  benefit  of 
the  assured.'^ 

The  •  rules  of  interpretation  em- 
ployed by  the  courts  in  construing 
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employers'  indemnity  are  observed 
in  the  consideration  of  common  car- 
rier's indemnity  against  loss;  they 
are  governed  by  the  same  principles. 
1  Joyce,  Ins.  §  27e;  Patterson  v. 
Adan,  48  L.R.A.  (N.S.)  184  and  note 
(119  Minn.  308, 138  N.  W.  281) .  It 
is  seen,  then,  that  under  these  forms 
of  indemnity  the  injured  employee 
or  passenger  and  his  rights  receive 
very  little  consideration.  It  was 
only  when  the  assured  was  finan- 
cially able  to  respond  in  damages 
that  he  could  be  certain  of  collecting 
his  judgment  for  injuries.  If  his 
judgment  creditor  were  insolvent  or 
a  bankrupt,  he  could  not  sue  on  the 
•policy,  and,  in  some  cases,  has  been 
denied  the  right  to  reach  the  pro- 
ceeds of  the  policy  by  garnishment 
or  otherwise.  Allen  v.  -^tna  L.  Ins. 
Co.  supra. 

When  the  policy  in  question  was 
offered  or  proposed  by  the  stage 
company  and  the  indemnity  com- 
pany as  their  contract,  the  Corpora- 
tion Commission,  knowing  as  it  did 
the  little  or  no  protection  therein 
secured  to  a  person  injured,  re- 
quired the  indemnity  company  to 
consent  to  the  terms  of  the  provision 
relied  upon  by  the  plaintiff,  and  the 
same  accordingly  was  indorsed  on 
the  policy  and  became  a  part  of  the 
contract  of  indemnity;  In  that  pro- 
vision the  indemnity  company 
agrees  that  the  policy  shall  inure  to 
the  benefit  of  any  person,  or  all  per- 
sons, suffering  loss  or  damage,  and 
such  person  or  persons  may  bring 
suit  thereon,  and  further  agrees  to 
pay,  upon  demand,  any  judgment 
that  an  injured  person  might  ob- 
tain against  the  assured  stage  com- 
pany, not  to  exceed  the  limits  ex- 
pressed in  the  policy,  "whether  the 
assured  be  or  be  not  financially  re- 
sponsible in  the  amount  of  said 
judgment."  In  other  words,  under 
this  provision  of  the  policy,  if  the 
party  claiming  that  he  was  injured 
establish  in  a  suit  against  the  car- 
rier that  he  sustained  loss  or  dam- 
age, he  is  not  compelled  to  seek  sat- 
isfaction of  his  loss  or  damage  out 
of  the  assured,  but  can  call  directly 
upon    the    indemnity    company   to 
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liquidate  his  judgment,  and  in  de- 
fault "suit  may  be  brought"  upon 
the  policy.  As  we  have  seen,  the 
agreement  in  the  policy,  as  original- 
ly drawn,  was  that  the  indemnity 
company  would  indemnify  the  stage 
company  ^'against  loss  by  reason  of 
the  liability  imposed  upon  the  as- 
sured for  damages  on  account  of 
bodily  injuries,  including  death,  re- 
sulting therefrom,  accidentally  suf- 
fered or  alleged  to  have  been  suf- 
fered while  this  policy  is  in  force." 

It  also  appears  from  what  we 
have  said  that  the  words  "loss  and 
damage"  mean  a  real  loss — one,  at 
least  so  far  as  the  indemnity  com- 
pany is  concerned,  that  has  been  put 
into  judgment  against  the  assured. 
The  injured  person  must  not  only 
prove  loss  or  damage,  but  he  must 
prove  that  the  loss  or  damage  was 
caused  by  the  negligence  of  the  stage 
company.  If  he  be  injured  ever  so 
seriously  without  fault  of  the  as- 
sured, tiiere  would  be  no  responsi- 
bility, no  loss  or  damage,  within  the 
contemplation  of  law.  It  will  be 
noted  that  the  provision  inserted  in 
policy  by  direction  of  the  Corpora- 
tion Commission  was  not  intended 
to  supplant  all  the  terms  and  con- 
ditions of  the  original  contract. 
Therein  it  is  said :  "In  all  other  re- 
spects the  terms,  limits,  and  condi- 
tions of  this  policy  remain  un- 
changed." 

One  of  the  terms  of  the  policy  is 
that  the  injured  person  must  first 
establish  his  claim  by  suit  against 
the  assured.  His  damages  must  be 
liquidated  before  he  can  enforce 
their  payment  from  the  stage  com- 
pany. The  policy  provides  for  im- 
mediate notice  from  the  assured  to 
the  indemnity  company  of  any  acci- 
dent, of  any  claim  made  for  dam- 
ages, and  of  any  suit  brought 
against  it.  The  assured  agrees  to 
assist  in  defending  suits  brought 
against  it  by  securing  evidence,  in- 
formation, and  the  attendance  of 
witnesses.  To  require  these  obliga- 
tions on  the  part  of  the  assured,  or 
the  injured  person,  for  that  matter, 
to  be  carried  out,  would  not  conflict 
with  the  provisions  of  the  inserted 


clause,  if  it  be  held  that  the  injured 
person  may  sue  the  indemnity  com- 
pany on  the  policy  to  recover  his 
judgment  against  the  assured,  if  he 
obtain  one,  and  at  the  same  time  it 
will  protect  the  indemnity  company 
from  possible  collusion  between  the 
assured  and  the  injured  person,  or 
from  indifference  upon  the  part  of 
the  assured.  If  the  position  of  ap- 
pellee is  maintained,  to  the  effect 
that  the  undertaking  in  the  policy 
runs  directly  to  the  injured  person, 
and  is  the  joint  and  several  obliga- 
tion of  the  insured  and  insurer,  it 
would  follow  that  the  injured  per- 
son could  sue  the  indemnity  com- 
pany thereon  alone  and  without  pre- 
vious notice  of  the  accident,  or  any 
claim  of  damages  therefor,  leaving 
the  insurer  to  make  his  defense  as 
best  he  could,  without  the  aid  of  any 
party  to  the  wrong  out  of  which  the 
cause  of  action  arose. 

This  unfair,  not  to  say  unreasona- 
ble, situation  in  which  the  indem- 
nity company  would  be  placed,  we 
think,  was  not  in  contemplation  of 
any  of  the  parties  to  the  contract. 
A  more  just  and  reasonable  conclu- 
sion, it  would  seem,  would  be  that  it 
was  within  the  contemplation  of  the 
contracting  parties  that  the  injured 
person  must  first  establish  his  claim 
against  the  wrongdoer  in  his  action 
for  negligence  and  thereafter  be  as- 
sured of  the  fruits  of  his  victory  by 
being  permitted  to  collect  from  the 
indemnity  company.  If  it  id  held 
that  the  general  expression  in  the 
inserted  provision  that  the  policy 
"shall  inure  to  the  benefit  of  any  or 
all  persons  suffering  loss  or  damage, 
and  suit  may  be  brought  thereon 
.  .  .  by  any  person,  firm,  asso- 
ciation, or  corporation  suffering  any 
such  loss  or  damage,"  means  that 
such  suit  may  be  brought  on  the 
policy  only  after  such  loss  or  dam- 
age has  been  established  in  an  action 
against  the  assured,  its  terms  are 
literally  met,  with- 
out in  any  way  nul-  rSR-w  "^ISii*"  •* 

i»^    •  ii_  x.\^         policy— pro- 

Iifying    the     other  vision  for  svit 
provisions    of    the  jVrJSu""  *"' 
contract  that  make 
it  a  condition  precedent  to  the  in- 
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demnity  company's  liability  that  the 
assured  be  first  sued  by  the  injured 
party  and  his  loss  or  damage  estab- 
lished. But  if  the  injured  person 
is  permitted  to  sue  the  indemnity 
company  on  the  policy  before  he  has  . 
proved  his  loss  or  damage  against 
the  assured,  one  of  the  most  import-  ^ 
ant  provisions  of  the  contract  is 
completely  nullified.  It  is  the  duty 
of  the  court  to  adopt  that  construc- 
tion of  a  contract  that  will  harmo- 
nize all  its  parts.  It  is  only  by  fol- 
lowing the  plaintiff's  construction 
of  the  contract  that  the  two  provi- 
sions became  inharmonious.  We  feel 
that  we  must  follow  the  rule  which 
states :  ''Where  two  clauses  are  in- 
consistent and  conflicting,  they  must 
be  construed  so  as  to  give  effect  to 
the  intention  of  the  parties  as  col- 
lected from  the  whole  instrument, 
and  i^parently  conflicting  provi- 
sions must  be  reconciled,  if  possible, 
by  any  reasonable  interpretation ;  it 
being  necessary  for  this  purpose  to 
consider  the  entire  instrument  and 
the  surrounding  circumstances.  If 
one  clause  is  at  variance  with  an- 
other, the  one  contributing  most  es- 
sentially to  the  contract  will  be  en- 
titled to  more  consideration  than 
that  which  contributes  less,  or,  as 
has  been  said,  the  clause  which  es- 
sentially requires  something  to  be 
done  to  effect  the  general  purpose 
of  tiie  contract  itself  is  entitled  to 
greater  consideration  than  the 
other."    13  C.  J.  535,  8  497. 

We  are  therefore  of  the  opinion 
that  the  policy  in  question  ''inured 
to  the  benefit''  of  plaintiff,  and  that 
he  "may  bring  suit  thereon"  if  the 
indemnity  company,  on  danand 
after  final   judgment   against  the 


stage  company,  refuses  to  pay  the 
same.  In  this  view  of  the  case  it 
follows  that  the  cause  of  action 
against  the  stage  company  was  im- 
properly united  with  the  cause  of 
action  against  the  indemnity  com- 
pany, because  they  are  separate  and 
distinct  causes  of  action  against 
different  defendants,  and  because 
the  facts  stated  do  not  constitute  a 
cause  of  action  against  the  indem- 
nity company,  and  because  it  result- 
ed in  a  misjoinder  of  parties  de- 
fendant. Neither  the  policy  nor  the 
effect  of  it  was  properly  pleaded, 
and  it  should  not  have  been  admitted 
in  evidence  against  the  indemnity 
company;  and  it  was  not  competent 
evidence  against  the  stage  company, 
because  the  stage  company  was  no. 
party  to  it. 

This  leaves  the  instructions  of 
which  complaint  is  made,  both  those 
given  and  those  refused,  undisposed 
of.  We  have  not  examined  them 
critically,  and  do  not  pass  upon 
them,  feeling  that  upon  a  retrial,  if 
those  given  are  not  proper,  they  will 
not  be  asked,  and,  if  asked,  refused, 
and  that  those  requested  will  receive 
the  same  treatment. 

For  the  reasons  given,  the  judg- 
ment is  reversed,  and  cause  remand- 
ed, with  directions  to  sustain  demur- 
rers as  indicated  and  grant  a  new 
trial  to  the  defendant  the  Smith 
Stage  Company,  with  leave  to  the 
plaintiff  to  amend  his  complaint  to 
conform  herewith,  if  he  may  be  so 
advised,  and  that  the  action  against 
the  indemnity  company  be  dis- 
missed. 

Cunningham,  Ch.  J.,  and  Baker, 
J.,  concur. 


ANNOTATION. 

Jonider  of  cause  of  action  againgt  party  canung  injury  widi  cause  of  action 

against  tatter's  insurer  or  indemnitor. 


The  present  annotation  treats  not 
only  the  question  of  the  right  of  an 
injured  person  to  join  a  cause  of  ac* 
tion  based  on  the  wrongful  injury 
with  a  cause  of  action  based  on  the 
contract  of  insurance  or  indemnity, 


but  also  the  closely  analogous  ques- 
tion of  the  right  of  the  injured  person 
to  join  as  parties  both  the  actual 
wrongdoer  and  his  insurer  or  indemni- 
tor. 
In  examining  the  following  extracts 
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of  the  cases,  the  reader  should  bear 
in  mind  that,  except  where  noted,  the 
contract  of  insurance  does  not  ex- 
pressly inure  to  the  benefit  of  any 
person  other  than  the  insured.  This 
point  is  of  considerable  importance, 
Bince  the  inclusion  of  such  a  provision 
in  the  contract  of  insurance  or  indem- 
nity would  seem  to  eliminate  the  ob- 
jection to  joinder  sustained  in  some 
of  the  cases,  based  upon  lack  of  privity 
of  contract  between  the  injured  per- 
son and  the  insurer. 

It  seems  to  be  clear  that  in  the  ab- 
sence of  permissive  statutory  provi- 
sion a  cause  of  action  for  personal  in- 
juries negligently  inflicted  cannot  be 
joined  with  a  cause  of  action  against 
an  indemnity  company  on  a  contract 
of  insurance.  This  was  the  rule  laid 
'down  in  the  reported  case  (Smith 
Stage  Co.  v.  Ecke»t,  ante,  995), 
where  a  statute  declaratory  of  the 
common  law  provided  that  "actions  ex 
contractu  shall  not  be  joined  with  ac- 
tions ex  delicto,"  and  the  contract  of 
insurance  purported  to  indemnify  the 
insured  against  losses  arising  out  of 
torts  committed  by  it.  It  was  further 
held  in  this  case  that  the  fact  that  the 
indemnity  contract  provided  that  the 
policy  was  to  inure  to  the  benefit  of 
any  and  all  persons  suffering  loss  or 
damage  did  not  render  the  indemnitor 
jointly  liable  with  the  indemnitee. 

So,  in  G.  A.  Duerler  Mfg.  Co.  v.  DuU- 
nig  (1904)  —  Tex.  Civ.  App.  — ,  83  S. 
W.  889,  affirmed  in  (1905)  —  Tex.  — , 
87  S.  W.  332,  where  a  cause  of  action, 
based  on  the  negligence  of  the  plain- 
tiff's employer,  was  joined  with  a 
cause  of  action  against  an  insurance 
company,  based  on  a  contract  of  in- 
surance against  liability  for  accidents, 
it  was  held  that  it  was  "clearly  a  mis- 
joinder of  actions  to  join  one  involv- 
ing a  tort  with  another  on  a  contract." 

And  in  Bowers  v.  Gates  (1918)  201 
Mich.  146,  166  N.  W.  880,  where  a  dec- 
laration for  personal  injuries  con- 
tained two  counts,  one  charging  the 
individual  defendant  with  malprac- 
tice, and  the  other  declaring  on  a  con- 
tract of  insurance  indemnifying  him 
against  liability  for  acts  done  as  a 
physician,  in  holding  that  there  was 
no  privity   of  contract   between   the 


plaintiff  and  the  insurer  which  would 
authorize  its  joinder  in  the  suit,  the 
court  said:  "The  writing  obligatory, 
by  virtue  of  which  plaintiff  seeks  to 
make  the  Fidelity  &  Casualty  Com- 
pany a  party  defendant  in  this  action 
ex  delicto,  is  an  ordinary  indenmity 
insurance  contract,  headed  'Physi- 
cian's liability  policy,'  by  which  the 
insurance  company  contracts  with  de- 
fendant Gates  to  indemnify  him 
against  loss  from  the  liability  im- 
posed upon  him  by  law  for  damages  on 
account  of  bodily  injuries  or  death 
suffered  by  any  person  or  persons  in 
consequence  of  any  malpractice,  error, 
or  mistake  made  by  him  in  the  prac- 
tice of  his  profession,  or  of  any  assist- 
ant aiding  him  in  the  administration 
of  medical  or  surgical  treatment,  dur- 
ing the  term  of  the  policy.  It  provides 
in  customary  form  and  ample  verbiage 
what,  as  between  the  contending  par- 
ties, shall  or  shall  not  be  done  in  the 
matter  to  which  it  relates  in  a  sched- 
ule of  stated  warranties,  amongst 
which  plaintiff  points  out,  as  material 
to  the  question  of  his  right  to  make 
the  insurance  company  a  party  defend- 
ant, that  it  requires  assured  to  give 
timely  notice  to  the  company  of  any 
prospective  claim  or  suit  against  him 
for  malpractice,  with  any  papers 
which  may  have  been  served  on  him 
in  that  connection;  co-operate  with 
and  assist  it  in  the  defense  of  any  such 
suit,  which  the  company  obligates  it- 
self to  defend  to  the  court  of  last  re- 
sort, unless  previously  settled;  that 
he  will  not  voluntarily  assume  liabil- 
ity or  incur  any  expense  without  its 
consent,  except  at  his  own  cost;  nor 
interfere  in  any  negotiations  or  legal 
proceedings  conducted  by  the  com- 
pany on  account  of  any  such  claim; 
also  that  the  insured  shall  not  assign 
the  policy  without  the  written  consent 
of  the  insurer,  and  that  neither  party 
shall  compromise  or  settle  any  such 
claim  or  suit  without  the  consent  of 
the  other.  As  to  these  and  all  other 
contractual  obligations  in  the  policy, 
the  difficulty  in  seriously  considering 
plaintiff's  theory  is  that  he  was  in  no 
sense  a  party  to  the  contract  or  to  the 
consideration  for  it.  He  was  a  stran* 
ger  to  it  and  there  was  no  privity  of 
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contract  between  him  and  the  com- 
pany issuing  the  policy.  The  insurer 
made  no  promises  to  him,  did  not 
know  him  in  the  transaction,  and  as- 
sumed no  obligation  for  his  benefit 
Any  right  of  action  which  might  arise 
out  of  this  engagement  is  vested  in  the 
person  to  whom  and  with  whom  the 
promise,  or  contract,  was  made.  No 
statutory  provision  and  nothing  in  the 
contract  gives  him  any  right  of  action 
in  tort,  or  otherwise,  against  the  in- 
surer of  the  alleged  tort-feasor."  And 
in  Owens  v.  Gulf  &  S.  L  R.  Co.  (1918) 
118  Miss.  437,  79  So.  348,  where  the 
personal  representatives  of  an  em- 
ployee of  defendant  railroad,  alleged 
to  have  died  as  the  result  of  malprac- 
tice, sought  in  a  single  action  to  hold 
the  company  liable  as  for  breach  of  a 
contract  under  which  such  employee 
contributed  to  the  support  of  a  com- 
pany medical  department  and  hospi- 
taly  and  to  hold  the  company  physician 
who  attended  his  injuries,  liable  for 
malpractice,  it  was  held  that  the 
causes  of  action  could  not  be  joined, 
since  the  declaration  was  in  contract 
as  to  the  railroad  company,  and  in  tort 
as  to  the  defendant  physician. 

And  where  the  liability  of  the  in- 
sured is  distinct  from  that  of  the  in- 
surer, as  where  one  is  imposed  by  law 
for  negligence  and  the  other  arises 
out  of  ^  contract,  they  cannot  be 
joined  as  parties,  because  neither 
cause  of  action  runs  against  or  af- 
fects both,  the  insured  not  being  liable 
on  the  policy  and  the  insurer  not  be* 
ing  a  party  to  the  tort  of  the  insured. 
Smith  Stage  Co.  v.  Eckert  (reported 
herewith)  ante,  995.  And  upon  the 
ground  that  no  privity  of  contract  ex- 
isted between  an  injured  employee  and 
a  company  indemnifying  the  employer, 
it  was  held  in  Clark  v.  Bonsai  &  Co. 
(1911)  157  N.  C.  270,  48  L.RA.(N.S.) 
191,  72  S.  E.  954,  where  a  complaint 
for  the  death  of  plaintiff's  intestate 
charged  his  employer  with  negligence, 
and  joined  as  a  defendant  an  indem- 
nity company,  setting  out  its  contract 
with  the  employer  which  provided  for 
the  protection  of  the  employer  alone, 
that  there  was  a  misjoinder  of  parties 
as  to  the  indemnity  company.     And 


see  Bowers  v.  Gates  (1918)  201  Miclu 
146,  166  N.  W.  880,  as  set  out  supra. 

In  a  few  instances,  statutes  which 
modify  the  common  law  have  been 
held  to  permit  the  joining  of  causes  of 
action  of  the  character  under  consid- 
eration. 

Thus  under  Wisconsin  Stat.  1913, 
§  2647,  which,  as  amended  by  Laws 
1915,  chap.  21§,  provides  that  a  plain- 
tiff may  unite  in  one  complaint  several 
causes  of  action,  provided  they  affect 
all  the  parties  to  the  action  and  do 
not  require  different  places  of  trial, 
it  has  been  held  that  a  cause  of  action 
based  on  the  negligence  of  a  common 
carrier  of  passengers  by  automobile 
for  hire  could  be  joined  with  a  cause 
of  action  against  the  carrier's  indem- 
nitor, based  on  the  carrier's  statutory 
indemnity  bond  which  rendered  the  in- 
demnitor "directly  liable  for"  all  dam- 
ages negligently  caused  by  the  car- 
rier. • 

And  under  the  more  specific  statu- 
tory provision  found  in  California 
Civ.  Code,  §  2777,  which  provides  that 
''one  who  indemnifies  another  against 
an  act  to  be  done  by  the  latter  is  lia- 
ble jointly  with  the  person  indemni- 
fied, and  separately  to  every  person 
injured  by  such  act,"  it  has  been  held 
that  a  policy  of  insurance  against  lia- 
bility of  an  employer  for  personal  in- 
juries to  his  employees  inures  direct- 
ly to  the  benefit  of  an  injured  em- 
ployee, so  that  his  employer  and  the 
insurer  are  jointly  liable,  and  may,  at 
his  election,  be  so  sued.  Moore  v.  Los 
Angeles  Iron  &  Steel  Co.  (1898)  89 
Fed.  73.  This  was  upon  the  theory 
that  the  statute  was  not  limited  to 
cases  where  the  indemnitee  is  bound 
to  do  some  act  which  may  result  in 
damage  to  another,  or  to  cases  in 
which  the  indemnitor  is  regarded  as  a 
joint  tort-feasor  with  the  indemnitee, 
but  likewise  includes  all  cases  of  in- 
demnity against  future  contingencies. 
In  reaching  this  conclusion,  the  court 
said:  'There  is  nothing  in  the  section 
which  invites  or  allows  a  narrower 
construction  than  the  one  indicated. 
Defendants,  however,  in  their  brief, 
argue  to  the  contrary,  as  follows: 
'The  use  of  the  words  "act  to  be  done" 
must  have  been  inserted  in  this  sec- 
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tion  to  distinguish  the  liability  of  the 
indemnitor  in   some   cases   from  his 
liability  in  others ;  otherwise,  why  not 
have    enacted    that    all    indenmitors 
shall  be  jointly  liable  with   the  in- 
demnitees?     The    plain    reading    of 
subd.  2  of  the  very  next  section  (2778) 
makes   a  most  solid   support  to  our 
position, — that,  as  a  general  proposi- 
tion, indemnitors  are  not  jointly  liable 
with  indemnitees,  but  only  in  special 
cases,  where  the  liability  arises  by 
reason  of  joint  trespass,  etc.    It  reads, 
*'Upon  an  indemnity  against  claims  or 
demands  or  damages,"  etc.,  "the  person 
Indemnified  is  not  entitled  to  recover 
without  payment  thereof,"   which   is 
tantamount  to  saying  that  indemnitor 
cannot  be  sued  until  the  indemnitee 
has  paid  the  claim,  demand,  or  dam- 
ages ;  that  is,  except  in  cases  of  joint 
tort-feasors,  no  one  but  the  indemnitee 
can  sue  the  indemnitor.    It  being  evi- 
dent that  a  distinction  was  intended, 
our  position  above  taken  is  necessarily 
correct,  as  there  are  classes  of  cases 
where  the  indemnitor  does  not  bind 
the  indemnitee  to  do   an  act  which 
may  result  in  injury  to  another  (the 
case  at  bar  is  one),  and  there  are 
cases   where   the   indemnitor   is   not 
jointly    liable    with    the    indemnitee. 
The  words  "act  to  be  done"  must  be 
read  "act  required  to  be  done," — re- 
quired in  the  case  of  a  sheriff  about  to 
attach  property,  by  his  contract  with 
the   plaintiff   under   the    law,   which 
makes  him  and  the  plaintiff  the  two 
parties  to  it;  the  plaintiff  to  give  the 
indemnity  bond,  in  consideration  of 
which  the  sheriff  seizes  the  property, 
no  matter  who  may  be  the  owner  of  it. 
The  sheriff  is  required  to  seize  it,  and 
does  so  because  ordered  to  by  the  in- 
demnitor.'   This  argument  of  defend- 
ants is  based,  it  seems  to  me,  upon  an 
erroneous  construction  of  the  words 
'act  to  be  done.'    These  words  are  sim- 
ply used  to  convey  the  opposite  of  the 
idea  expressed  in  the  words  'already 
done,'  in  §  2774  of  the  same  Code, 
which  provides  that  *an  agreement  to 
indemnify  a  person  against  an  act  al- 
ready done  is  valid,'  etc.     In  other 
words,  as  §  2774,  by  using  the  words 
'already    done,'    is    confined    to   past 
transactions,  so  §  2777,  by  the  use  of 


the  words  'act  to  be  done/  is  restricted 
to  future  contingencies.    Subd.  2  of  § 
2778  does  not,  in  my  opinion,  furnish 
to  defendants'  argument  the  support 
which  they  claim  therefrom,  because 
said  subdivision,  and  subd.  1  of  the 
same  section,  which  is  as  follows:  '(1) 
Upon  an  indemnity  against  liability 
expressly,     or    in     other    equivalent 
terms,  the  person  indemnified  is  enti- 
tled to  recover  upon  becoming  liable,' 
— obviously  concern  only  the  relations 
of  the  indemnitor  and  the  indemnitee 
as  between  themselves,  and  not  their 
obligations    to    the    injured    person, 
these  obligations  being  fixed  by  §  2777. 
It  should  be  observed  in  this  connec- 
tion that,  by  the  policy  in  the  case  at 
bar,  said  assurance  corporation  'agreed 
to  pay  to  the  said  Los  Angeles  Iron  & 
Steel  Company,  or  its  legal  represen- 
tatives, all  such  sums  for  which  the 
Los  Angeles  Iron  &  Steel  Company 
shall  become  liable  to  its  employees  by 
virtue  of  the  common  law,  or  of  any 
statute,'  etc.;  that  is,  the  indemnity 
is  against  liability,  not  against  claims 
or  demands  or  damages  or  costs,  .  •  • 
and  therefore  falls  within  subd.  1  of 
said  §  2778.    This  subdivision,  which 
gives  to  the  indemnitee  a  right  of  ac- 
tion against  the  indemnitor  the  mo- 
ment the  former  becomes  liable  to  the 
person  injured, — ^that  is,  when  the  in- 
jury occurs, — disposes  of  aaother  ar- 
gument of  the  defendant  corporations 
against  their  joint  liability,  namely, 
that  'no  action  is  maintainable  against 
the   indemnitor    until   the   plaintiff's 
claim  or  debt  against  the  indemnitee 
becomes   legally   enforceable   against 
the  indemnitee;  i.  e.,  until  there  has 
been  a  judicial  ascertainment  of  the 
amount  due  for  damages  from  indem- 
nitee to  plaintiff.'    Besides,  this  last- 
mentioned  argument  finds  a  complete 
answer  in  §  2777  itself,  which,  by  cre- 
ating a  joint  and  several  liability  on 
the  part  of  the  indemnitor  and   in- 
demnitee in  favor  of  the  person  in- 
jured, necessarily  gives  to  the  latter 
a  right  of  action  against. the  indem- 
nitor as  soon  as  the  injury  happens." 
But   in   connection   with   the   Moore 
Case,  see  Northam  v.  Casualty  Co.  of 
America  (1909)   177  Fed.  981,  where- 
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in  it  was  held  under  a  similar  statute 
(Mont.  Rev.  Code,  §  5658)  that  the 
statute  was  merely  declaratory  of  the 
common-law  rule  that  an  indemnitor 
is  a  joint  tort-feasor  with  the  indem- 
nitee, and  in  which  the  court  adopted 
the  theory  that  the  phrase  "to  be  done 
by"  as  used  in  the  statute  implied  a 
request,  demand,  or  agreement  to  do 
the  act  indemnified  against,  but. that 
since  the  statute  was  invoked  in  the 


present  case  merely  by  virtue  of 
another  statute  which  created  a  right 
of  action  for  wrongful  death  and  im- 
posed an  imputed  liability  on  employ- 
ers only,  the  indemnitor  consequently, 
being  liable  only  for  actual  wrongdo- 
ing, could  not  be  held  originally  liable 
under  the  statute,  on  the  theory  that 
by  virtue  of  the  statute  he  was  a  joint 
tort-feasor  who,  as  such,  could  be  sued 
directly  at  law.  G.  J.  C. 


MIDLAND  VALLEY  RAILROAD  COMPANY,  Appt., 

V, 

JO  JOHNSON. 

ArTeanBos  Supreme  Court '^October  18,  1910» 
{—  Ark.  — ,  215  S.  W.  665.) 

lofant  —  contract  for  attorney's  fees  —  how  far  binding. 

1.  A  contract  between  an  attorney  and  an  infant  for  whom  he  is  to 
bring  suit,  for  attorney's  fees,  is  binding  as  one  for  the  necessaries  of  life 
if  the  infant  was  sufficiently  intelligent  to  understand  the  nature  and  extent 
of  the  contract. 

[See  note  an  this  question  beginning  on  page  1011.} 


—right  to  disaffirm  contract. 

2.  Contracts  for  the  necessaries  of 
life,  made  by  infants  during  minority, 
cannot  be  disaffirmed  by  them  after 
reaching  their  majority, 

[See  14  R.  C.  L.  254.T 
Attorney  and  client  —  settlement  of 

salt  I^  infant  —  effect  on  attorney's 


3.  The  settlement  by  a  minor  of  a  suit 
after  reaching  majority  will  not  affect 
the  right  of  his  attorney  to  fees  for 


which  he  had  contracted  during  the 
infant's  minority,  at  a  time  when  the 
infant  was  sufficiently  intelligent  to 
understf^nd  the  nature  and  effect  of 
the  contract. 

«-*  litti  for  expenses. 

4.  If  the  expenses  of  an  attorney  are 
a  part  of  the  fee  for  which  he  contracts, 
they  are  within  the  purview  of  a  stat- 
ute giving  a  lien  for  his  fees. 

[See  2  IL  C.  L.  1066.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Sebastian 
County,  Ft.  Smith  District  (Little,  J.),  in  favor  of  intervener  in  a  suit 
brought  to  recover  damages  for  personal  injuries  to  the  infant  plaintiff 
while  alighting  from  defendant's  train.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  B.  Pryor  for  appellant,     gee,  6  Wis.  645,  70  Am.  Dec.  489 ;  Gray 


Mr.  Allyn  Smith,  for  appellee : 
The  infant  could  not,  but  did  not  at- 
tempt to,  disaffirm  the  contract  of  em- 
ployment. 

StuU  V.  Harris,  51  Ark.  294,  2  L.R.A. 
741,  11  8.  W.  104 ;  Savage  v.  Lichlyter, 
59  Ark.  1,  26  S.  W.  12;  Bozeman  v. 
Browning,  31  Ark.  364;  Graham  v.  La 
Crosse  &  M.  R.  Co.  102  U.  S.  148-161, 
26  L.  ed.  106-111;  Crocker  v.  Bellan- 


V.  Ulrich,  8  Kan.  122;  Beauchamp  v. 
Bertig,  90  Ark.  351,  23  L.R.A.(N.S.) 
659,  119  S.  W.  75;  Gullett  v.  Lamber- 
ton,  6  Ark.  109 ;  Elk  Valley  Coal  Min. 
Co.  V.  Willis,  149  Ky.  449,  149  S.  W. 
894;  Sanders  v.  Woodbury,  146  Ky. 
158,  142  S.  W.  207 ;  Taylor  v«  Bemiss, 
110  U.  S.  42,  28  L.  ed.  64,  8  Sup.  Ct. 
Rep.  441 ;  Schultheis  v.  Nash,  27  Wash. 
250,  67  Pac.  707;  Re  Hynes,  106  N.  Y. 
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660, 12  N.  E.  60;  Marcum  v.  Terry,  146 
Ky.  145,  37  L.R.A.(N.S.)  885,  142  S. 
W.  209;  Greenlee  v.  Rowland,  85  Ark. 
101,  107  S.  W.  198 ;  Vance  v.  Calhoun, 
77  Ark.  86,  113  Am.  St.  Rep.  Ill,  90 
S.  W,  619;  Trapnall  v.  State  Bank,  18 
Ark.  53;  Lefils  v.  Sugg,  15  Ark.  137. 

Humphreys,  J.,  delivered  the 
opinion  of  the  court : 

This  suit  was  instituted  on  the 
16th  day  of  June,  1916,  in  the  cir- 
cuit court  in  the  Greenwood  district 
of  Sebastian  county,  by  Lizzie 
Murphy,  as  next  friend  for  Nevada 
Murphy,  against  appellant,  Midland 
Valley  Railroad  Company,  to  recov- 
er damages  received  by  Nevada 
Murphy  while  alighting  from  a  train 
of  appellant  at  Tulsa,  Oklahoma. 
Upon  the  filing  of  the  complaint,  a 
summons  was  issued  and  duly 
served  upon  appellant.  On  the  5tn 
day  of  July  following,  appellant  filed 
a  demurrer  to  the  complaint,  upon 
the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion, and,  on  the  7th  day  of  July, 
thereafter,  filed  an  answer  denying 
each  and  every  allegation  in  the 
complaint.  On  January  8,  1917,  ap- 
pellant filed  stipulations  of  agree- 
ment between  appellant,  on  the  one 
side,  and  Nevada  Murphy  and  her 
lawyer,  D.  G.  Elliott,  i*esiding  in 
Oklahoma,  on  the  other,  for  settle- 
ment and  dismissal  of  the  suit  for 
damages. 

In  a  few  days  thereafter,  to  wit, 
January  12,  1917,  the  attorney  of 
record,  Jo  Johnson,  for  Nevada 
Murphy  in  the  damage  suit,  filed  a 
petition  by  way  of  intervention,  al- 
leging a  compromise  and  settlement 
without  his  consent  or  knowledge, 
and  asking  for  judgment  against 
and  lien  on  the  property  of  appel- 
lant railroad  company  for  his  fees, 
as  per  his  contract  with  plaintiff  in 
said  damage  suit,  under  which  con- 
tract it  was  alleged  said  attorney 
was  entitled  to  one  half  of  the  pro- 
ceeds of  recovery  and  one  half  of 
said  attorney's  expenses,  amount- 
ing, in  toto,  to  $110.  By  agreement 
of  appellant  and  intervener,  the  is- 
sue on  the  intervention  was  trans- 
ferred for  trial  to  the  Ft.  Smith  dis- 


trict of  Sebastian  county.  On  De- 
cember 7,  1918,  a  response  was  filed 
by  appellant  to  the  petition  to  fix 
attorney's  fees,  in  which  it  was  de- 
nied that  the  settlement  mentioned 
in  the  stipulations  for  the  dismissal 
of  the  case  was  made  without  the 
knowledge  or  consent  of  said  inter- 
vener, or  that  said  intervening  at- 
torney had  any  right  to  a  lien  on  the 
proceeds  of  the  settlement  for  a  fee 
and  expenses  under  and  by  virtue  of 
any  -agreement  or  contract  with 
Nevada  Murphy.  The  cause  was 
heard  by  the  court  upon  the  plead- 
ings and  evidence  adduced,  from 
which  the  court  found  that  the  in- 
tervener was  entitled  to  recover 
from  appellant  $122.70,  including 
interest,  and  to  a  lien  on  appellant's 
railroad  for  said  sum.  A  judgment 
was  rendered  in  accordance  with 
the  finding  of  the  court,  from  which 
an  appeal  has  been  properly  prose- 
cuted to  this  court. 

The  facts  are,  in  substance,  as  fol- 
lows :  On  the  22d  day  of  May,  1916, 
Nevada  Murphy's  ankle  was  in^ 
jured  while  alighting  from  the  train 
of  appellant  at  Tulsa,  Oklahoma. 
She  was  seventeen  years  of  age  at 
the  time.  A  few  days  thereafter, 
D.  G.  Elliott^  an  attorney  residing 
at  Tulsa,  Oklahoma,  wrote  to  the 
general  attorney  of  appeUant  that 
he  had  been  employed  in  the  case  of 
Nevada  Murphy,  who  had  been  in- 
jured while  stepping  off  of  the  train 
at  Tulsa.  Thereafter  the  interven- 
er was  employed  by  W.  T.  Murphy, 
father  of  Nevada  Murphy,  by  and 
with  the  consent  of  her  mother,  Mrs. 
Lizzie  Murphy,  and  herself,  to  insti- 
tute a  suit  for  damages  against 
appellant  in  the  Greenwood  district, 
Sebastian  county,  for  the  injury  re- 
ceived by  Nevada  Murphy  at  Tulsa, 
while  alighting  from  appellant's 
train.  The  suit  was  filed  on  June 
16th,  to  which  appellant  filed  de- 
murrer on  July  5th,  and  an- 
swer on  July  7th,  following.  The 
claim  was  settled  by  appellant  with 
Nevada  Murphy  and  her  attorney 
not  of  record,  without  the  consent  of 
her  attorney  of  record,  and  with 
knowledge  that  the  suit  was  pending 
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and  that  the  intervener  was  the  at- 
torney of  record. 

The  claim  agent,  Frank  J. 
Wieman,  testified  that,  four  or  five 
days  after  the  injury,  after  investi- 
gating the  claim,  he  attempted  to 
make  settlement  with  Nevada 
Murphy  and  G.  D.  Elliott  for  $100, 
and,  although  Mr.  Elliott  advised 
her  to  settle  for  $100,  she  contended 
for  $200;  that,  after  the  suit  had 
been  brought  at  Greenwood,  he 
agreed  to  pay  Mr,  Elliott  on  settle- 
ment $200,  but  that  the  settlement 
itself  was  made  through  the  general 
attorney,  0.  E.  Swan;* that  at  that 
time  he  asked  Mr.  Elliott  about  the 
suit  for  damages  pending  at  Green- 
wood, and  that  he  talked  with  Ne- 
vada Murphy  about  it,  who  in- 
formed him  that  no  one. except  Mr. 
Elliott  was  authorized  to  represent 
her ;  that  when  he  went  to  Ft.  Smith 
he  telephoned  to  intervener  that  he 
was  negotiating  a  settlement  of  the 
claim  through  G.  D.  Elliott  of  Tulsa, 
Oklahoma. 

0.  E.  Swan,  general  attorney  for 
appellant  railroad  company,  testi- 
fied that  on  January  4,  1917,  he 
made  settlement  with  Nevada 
Murphy  for  the  injury  she  received 
on  May  22,  1916,  while  alighting 
from  appellant's  train  at  Tulsa,  for 
the  sum  of  $200,  took  a  receipt  from 
her  for  the  money,  and  obtained  the 
stipulation  for  the  dismissal  of  the 
suit  pending  in  the  Greenwood  dis- 
trict of  Sebastian  county,  wherein 
said  Nevada  Murphy,  by  her  next 
friend,  Lizzie  Murphy,  was  plaintiff, 
and  appellant  was  defendant ;  that  at 
the  time  of  settlement  Nevada 
Murphy  made  an  'aflidavit  to  the  ef- 
fect that  she  was  then  eighteen  years 
of  age,  and  that  D.  G.  Elliott  of 
Tulsa,  Oklahoma,  was  at  the  time 
employed  to  represent  her  in  her 
claim  against  appellant  for  said  in- 
jury; and  that  he  had  been  em- 
ployed since  the  second  or  third  day 
after  she  received  the  injury. 

Lizrie  Murphy,  mother  of  Nevada 
Murphy,  testified  that,  acting  for 
her  daughter,  she  employed  inter- 
vener to  institute  the  suit  for  dam- 
ages against  appellant  in  the  Green- 

7  A.L.R.— 64. 


wood  district  of  Sebastian  county. 
Nevada  Murphy  testified  that  inter- 
vener was  employed  to  represent 
her  by  her  mother,  Lizzie  Murphy, 
with  her  consent,  and  that  said  in- 
tervener was  still  her  attorney. 

Intervener,  Jo  Johnson,  testified 
that  the  first  he  heard  of  the  case 
was  by  letter  from  W.  T.  Murphy, 
written  to  him  from  Cotter,. 
Arkansas,  and  that  the  corre- 
spondence continued  until  he  was 
authorized  to  file  the  suit;  that  the 
contract  was  in  writing,  and  that  he 
was  to  receive  for  his  fee  50  per  cent 
of  the  amount  recovered  and  one  half 
of  his  expenses ;  that  one  half  of  his 
expenses  amount  to  about  $10 ;  that 
he  never  consented  to  a  settlement 
and  dismissal  of  the  suit,  and  knew 
nothing  of  it  until  a  few  days  before 
he  filed  a  claim  for  attorney's  fees. 

Appellant  does  not  seriously  con- 
tend that  Nevada  Murphy  did  not 
make  a  contract  in  the  state  of 
Arkansas  with  the  intervener  to  in- 
stitute a  suit  against  appellant  in 
the  Greenwood  district  of  Sebastian 
county,  to  recover  damages  on  ac- 
count of  the  injury  she  received  to 
her  ankle  at  Tulsa,  while  stepping 
from  appellant's  train.  If  such  con- 
tention were  insisted  upon,  the  evi- 
dence is  sufiicient  to  sustain  the  find- 
ing of  the  court  that  such  a 
contract  was  made  in  this  state. 
Learned  counsel  content  themselves 
with  the  stetement  that  "the  only 
question  involved  in  this  suit  is  the 
right  of  the  plaintiff,  after  becom- 
ing of  full  age,  to  disaffirm  her  con* 
tract,  if  she  had  one  with  the  inter- 
vener, and  to  repudiate  the  contract 
made  by  her  mother  with  the  inter- 
vener to  institute  suit  on  behalf  of 
the  plaintiff  (referring  to  Nevada 
Murphy) ." 

The  contention  of  appellant,  as 
we  understand  it,  is  that  intervener 
cannot  claim  a  judgment  and  lien, 
by  virtue  of  the  Attorney's  Lien 
Statute  in  this  state,  under  the  con- 
tract made  with  Nevada  Murphy, 
for  the  reason  that  she  was  a  minor 
when  she  made  the  contract,  and 
that  her  act  in  settling  the  damage 
suit  and  signing  the  stipulation  for 
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dismissal  thereof  constituted  a  dis- 
affirmance of  the  contract,  after 
reaching  her  majority.  Unless  the 
act  of  settling  the  case  and  signing 
the  stipulation  for  the  dismissal 
thereof  constituted  a  disaffirmance 
of  her  contract  with  her  attorney, 
the  intervener  herein,  the  interven- 
er was  entitled,  under  Act  293,  Acts 
of  1909,  to  a  judgment  against  and 
a  lien  on  appellant's  railroad  prop- 
erty and  bed  for  the  contractual 
fee.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Kirtley,  120  Ark.  389,  179  S.  W. 
648 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Hays,  128  Ark:  471,  195  S.  W.  28. 
This  court  said,  in  the  case  of  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Blaylock, 
117  Ark.  504,  175  S.  W.  1170,  Ann. 
Cas.  1917A,  563,  that  "a  client  may 
dismiss  his  cause  of  action,  or  may 
settle  with  the  opposite  party  with- 
out consulting  his  attorney;  but 
where  there  are  any  proceeds  re- 
sulting from  the  litigation,  either 
through  settlement  or  compromise, 
.  .  .  the  attorney  has  a  lien  on 
such  proceeds,  of  which  he  cannot  be 
deprived  by  the  parties  to  the  law- 
suit by  any  settlement  they  may 
make." 

The  lien  upon  the  subject-matter 
of  the  litigation,  or  the  proceeds  in 
case  of  a  compromise  and  settle- 
ment, attaches  when  the  suit  is 
brought,  and  is  not  affected  by  a 
settlement  and  compromise  and  a 
dismissal  of  the  suit.  Of  course,  un- 
der the  terms  of  the  statute,  the  lien 
can  only  exist  upon  a  valid  express 
or  implied  contract  between  the  at- 
torney and  client.  If  the  contract  in 
question  became  nugatory  through 
a  disaffirmance  thereof  by  Nevada 
Murphy  after  reaching  her  major- 
ity, it  might  well  be  contended  that 
there  was  no  contract  upon  which  to 
base  a  judgment  and  lien  for  at- 
torney's fees  in  favor  of  the  inter- 
vener. In  this  state  it  is  well 
settled  that  contracts  for  the  neces- 
saries of    life,  made    by  infants, 

inf««t-ri,itt  to   during       minority, 
duafHrm  caunot     be     disaf- 

er  reaching  their  majority.    At  the 
time  the  contract  in  question  was 


made,  Nevada  Murphy  was  seven- 
teen years  of  age.  It  is  true  she  had 
not  reached  her  majority,  but  she 
had  attained  to  the  age  where  she 
was  sufficiently  intelligent  to  under- 
stand the  nature  and  effect  of  a  con- 
tract. We  think  a  contract  made 
for  attorney's  fees  between  an  at- 
torney and  an   in-  ^o«tr««t  for 

fant,     who     is     SUf-    attorney',    fce.- 

ficiently  intelligent  ""^^  '*'  '^*-**-*- 
to  understand  the  nature  and  extent 
of  the  contract,  is  binding  as  one  of 
the  necessaries  of  life.  The  prop- 
erty rights  of  a  minor,  as  a  rule, 
cannot  be  protected  without  the  aid 
and  assistance  of  an  attorney.  The 
right  to  be  protected  involves  litiga- 
tion of  the  courts.  In  reco£^tion 
of  this  principle,  it  was  said  in  the 
case  of  Vance  v.  Calhoun,  77  Ark. 
35,  113  Am.  St.  Rep.  Ill,  90  S.  W- 
619,  that  (quoting  syllabus), 
"where  an  infant  employed  an  at- 
torney to  bring  a  suit  in  his  behalf, 
and  afterwards  sold  him  the  judg- 
ment therein,  the  infant  may  subse- 
quently disaffirm  such  sale  and  re- 
cover the  amount  collected  on  the 
judgment,  less  the  amount  owing  to 
the  attorney  for  his  services." 

As  this  contract  was  approved  by 
the  minor  after  she  attained  to  the 
age  of  intelligence,  it  is  unneces- 
sary for  us  to  decide  whether  a  con- 
tract made  by  the  next  friend  of  a 
minor  with  an  attorney,  for  an  at- 
torney's fee,  would  bind  the  minor. 
It  follows  from  the  doctrine  thus 
announced  that  it  was  not  within 
the  power  of  Nevada  Murphy  to  dis- 
affirm her  contract  of  employment 
with  the  intervener  herein.  Not  be- 
ing a  contract  subject  to  disaffirm- 
ance by  her  after 

reaching  her  major-  ^A*en"Z:ret5^ 
ity,  her  settlement  »ent  of  •«!€  %t 
and  stipulation  for  LtftJi^'^^fUST 
dismissal  of  the  suit 
could  not  affect  the  right  of  inter- 
vener to  his  judgment  under  his 
contract  against  appellant  and  lien 
on  its  railroad  property,  under  the 
construction  placed  upon  the  At- 
torney's Lien  Statute  in  this  state 
in  the  case  of  St.  Lous,  I.  M.  &  S.  R. 
Co.  V.  Blaylock,  supra. 
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It  is  also  insisted  that  the  court 
erred  in  allowing  $10  expense 
money  and  including  it  in  the  lien. 
It  is  true  the  statute  only  allows  a 
lien  for  attorney's  fees  based  upon 
valid  contracts  of  employment,  ex- 

Eress    or    implied ; 
»ip«.»«..  "*»  i'  t^®  expenses 

contracted  for  are  a 
part  of  the  f  ee^  they  come  within 


the  purview  of  the  statute.  A  con- 
tract for  50  per  cent  of  the  amount 
recovered  and  one  half  of  an  at- 
torne3r^8  expenses,  as  in  the  instant 
case,  must  be  regarded  as  a  contract 
Including  expenses  as  a  part  of  the 
xee« 

No  error  appearing,  the  judg- 
ment is  affirmed. 


ANNOTATION. 
Liability  of  infant  for  attorney's  servioet  in  personal-injury  actions. 


For  power  of  guardian  ad  litem  or 
next  friend  to  bind  infant  by  his  con- 
tract with  attorney  fixing  compensa- 
tion, see  the  annotation  to  Plummer  v. 
Northern  P.  R.  Go.  ante,  104. 

The  decisions  on  this  subject  are 
usually  to  the  effect  that  where  an 
infant's  claim  for  personal  injuries 
has  resulted  in  a  recovery  by  action  or 
settlement,  the  attorneys  of  the  infant 
will  be  Mititled  to  a  reasonable  fee; 
and  that  if  the  infant  or  his  next 
friend  has  contracted  to  pay  a  certain 
percentage  of  the  recovery,  such  con- 
tract will  be  carried  out  if  it  is  reason- 
able. Perhaps  this  is  as  far  as  the 
courts  cian  be  expected  to  go.  It  will 
be  observed  that  in  some  of  the  cases 
the  courts  justify  the  recovery  on  the 
ground  that  the  services  were  a  neces- 
sary, but  that  in  one  of  the  cases  the 
court  states  that  services  ''beneficial 
to  the  minor''  are  classed  as  neces- 
saries. If  a  case  arose  where  an  in- 
fant who  had  lost  his  action  for 
personal  injuries  was  sued  by  his  at- 
torney for  services  therein.  It  is  con- 
ceived that  there  could  not  be  a  re- 
covery if  the  action  for  injuries  was 
an  improvident  undertaking.  But  sup- 
pose that  such  action  was  not  improvi- 
dent,— ^were  the  services  of  the  attor- 
ney therein  a  necessary?  This  seems 
to  be  an  open  question  on  the  authori- 
ties. 

Where  an  infant  and  his  father  en- 
tered into  a  contract  with  an  attorney 
for  a  fee  of  one  third  of  the  recovery 
or  settlement  on  a  claim  for  personal 
injuries,  and  an  action  was  brought 
accordingly,  and  thereafter  the  infant 


and  his  father  settled  the  case  in  the 
absence  of  said  attorney,  it  was  held 
that  the  contract  was  valid  and  that 
the  defendant  was  liable  to  the  attor- 
ney for  his  fees,  as  the  services  were 
a  necessary  for  which  the  infant  or 
his  next  friend  could  contract  (The 
court  was  further  of  the  opinion  that 
if  there  was  no  power  to  make  a  con- 
tract as  to  the  amount,  the  attorney 
was  entitled  to  a  reasonable  fee,  such 
as  was  specified.)  Haj  v.  American 
Bottle  Co.  (1918)  182  111.  App.  686. 
(This  case  was  reversed  in  (1918)  261 
III.  362,  103  N.  E.  1000,  Ann.  Cas. 
1915A,  220,  on  the  ground  that  notice 
of  the  lien  had  not  been  given  to  the 
defendant,  in  compliance  with  the 
statute.) 

So,  in  the  briefly  reported  case  of 
Bums  V.  Illinois  G.  R.  Go.  (1914)  190 
IlL  App.  191,  where  a  minor  and  his 
uncle  had  employed  attorneys  to 
prosecute  a  claim  for  personal  inju- 
ries, but  later  employed  other  attor- 
neys, who  brought  suit  and  recovered 
judgment  on  the  claim,  it  seems  to 
have  been  held  that  the  services  of  the 
first  attorneys  were  a  necessary,  and 
that  the  minor  or  his  next  friend  might 
make  a  contract  to  pay  a  reasonable 
compensation  therefor. 

In  Hanlon  v.  Wheeler  (1898)  — 
Tex.  Giv.  App.  — ,  45  S.  W.  821,  the 
court  approved  a  charge  to  the  effect 
that  if  the  jury  thought  that  the  in- 
fant and  his  next  friend  made  a  con- 
tract with  attorneys  of  50  per  cent  of 
the  amount  that  might  be  recovered  in 
a  suit  for  personal  injuries,  which  re- 
sulted in  a  large  recovery,  and  that 
this  was  a  reasonable  compensation. 
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then  the  infant  was  bound  thereby; 
but  that,  if  the  iigure  was  more  than 
a  reasonable  compensation,  then  the 
infant  was  not  bound,  and  the  attor- 
neys would  be  entitled  to  a  reasonable 
compensation;  the  court  observing 
that  the  contract  was  one  for  neces- 
B&ries 

In  Crafts  v.  Carr  (1902)  24  R  I.  397, 
60  L.R.A.  128,  96  Am.  Sf.  Rep.  721,  53 
Atl.  275,  it  was  held  that  the  services 
of  an  attorney  in  conducting  a  suc- 
cessful suit  by  a  girl  seventeen  years 
old  for  indecent  assault  were  a  neces- 
sary, and  the  court  said,  the  attorney 
having  been  employed  by  the  next 
friend:  'The  daughter  knew  of  the 
bringing  of  the  suit  and  profited  by 
its  successful  prosecution.  She  must 
have  conferred  with  counsel  and  ap- 
peared as  a  witness,  and  she  certainly 
attempted  to  settle  such  action  in  a 
manner  highly  injurious  to  her  own 
interests.  An  implied  promise  for 
necessaries  is  sufficient  (Gay  v.  Ballou 
(1830)  4  Wend.  (N,  Y.)  403,  21  Am. 
Dec.  158),  and  in  the  case  at  bar  the 
circumstances,  we  think,  are  sufficient 
to  imply  a  promise  on  the  part  of  the 
infant  defendant." 

In  Sutton  v.  Heinzle  (1911)  84  Kan, 
756,  84  L.R.A.(N.S.)  238,  115  Pac.  660, 
on  rehearing  (1911)  85  Kan.  332,  34 
L.R.A.(N.S.)  239,  116  Pac.  614,  where 
the  facts  as  to  the  contract  of  an  at- 
torney in  an  action  for  personal  inju- 
ries are  not  reported,  the  court  said: 
"The  appellant's  contention  is  that  the 
plaintiiTs  contract  with  the  minor,  or 
with  the  next  friend  for  the  minor, 
was  void.  Whether  or  not  an  express 
contract  as  to  the  attorney's  compensa- 
tion was  enforceable  according  to  its 
terms,  the  services  having  been  ren- 
dered and  having  been  beneficial  to 
the  minor,  a  liability  exists  to  pay  for 
them,  on  the  ground  that  *they  are 
classed  as  'necessaries.' " 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Midland  Valley  R.  Co. 
V.  Johnson,  ante,  1007)  that  where  an 
attorney,  employed  by  the  father  of  an 
infant  seventeen  years  of  age,  with 
her  consent  and  that  of  her  mother, 
to  bring  an  action  for  personal  inju- 
ries to  the  infant,  on  a  contract  for 
one  half  of  the  recovery  and  one  half 


of  the  attorney's  expenses,  had 
brought  such  action,  and  thereafter 
the  infant  had,  through  a  different  at- 
torney, made  a  settlement  with  the 
defendant,  that  the  attorney  of  record 
was  entitled  to  recover  his  fees  from 
the  defendant  by  reason  of  his  con- 
tract with  the  infant,  on  the  ground 
that  a  contract  for  attorney's  tees  be* 
tween  an  attorney' and  an  infant  wfaa 
is  sufficiently  intelligent  to  understand 
the  nature  and  extent  of  the  contract 
is  binding  as  one  of  the  necessaries 
of  life. 

But  in  Plununer  v.  Northern  P.  R* 
Co.  (Waflli.)  ante,  104,  it  was  held 
that  an  infant  might  disaffirm  a  con* 
tract  made  by  him  with  attorneys  in 
relation  to  the  protieeution  of  a  claim 
for  personal  injuries,  whether  the 
services  were  a  necessary  or  not,  the 
court  stating  that  possibly  the  attor^ 
neys  might  be  able  to  recover  a  rea- 
sonable compensation  from  the  infant 
for  their  services.  In  this  case  the 
contract  with  the  attorneys  was 
signed  both  by  the  infant  and  his 
guardian  ad  litem,  and  the  suit  was 
afterwards  settled  through  a  different 
attorney,  and  the  original  attorneys 
sued  the  original  defendant  for  their 
contract  fee. 

Where  an  attoi:n^  was  employed  by 
a  mother  to  institute,  in  behalf  of  an 
infant,  an  action  fO£.personal  injuries 
for  a  50  per  cent  contingent  fee,  a 
charge  of  $470,  which  was  $67.50  less 
than  one  half  of  the  amount  recovered, 
was  in  Sanders  v.  Woodbury  (1912) 
146  Ky.  153,  142  S.  W.  207,  approved 
by  the  court  as  very  reasonable.  The 
court  said:  "Our  conclusion,  then,  is 
that  the  next  friend  of  an  infant  may 
employ  counsel  to  represent  him  and 
agree  on  the  compensation  to  be  paid, 
subject,  however,  to  the  limitation 
that  the  fee  agreed  upon  shall  be  rea- 
sonable, and  this  is  a  question  for  the 
court.  That  being  true,  such  a  con- 
tract will  be  upheld  if  it  appears  that 
the  compensation  contracted  for  is 
reasonable." 

Where,  at  the  request  of  a  father, 
attorneys,  under  a  50  per  cent  contin- 
gent fee  contract,  brought  suit  to  re- 
cover for  personal  injuries  suffered  by 
an  infant  in  a  coal  mine,  such  fee,  be- 
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in£r  customary  and  reasonable  in  the 
community,  was  held  valid  in  Elk  Val- 
ley Coal  Min.  Co.  v.  Willis  (1912)  149 
Ky.  449,  149  S.  W.  894;  and  the  claim 
having  been  compromised  without  the 
attorneys'  knowledge,  on  a  money, 
property,  and  employment  basis,  it 
was  held  that  they  could  recover  from 
the  defendant  company  not  only  50 
per  cent  of  the  value  of  the  money 
and  property  received,  but  half  of  the 
value  of  the  employment  contract. 

In  Ryan  v.  Philadelphia  &  R.  Coal 
&  I.  Co.  (1911)  189  Fed«  253,  the  court 
approved  an  agreement  (made  after 
settlement  of  the  action  for  injuries) 
between  the  guardian  ad  litem  and  the 
attorney  for  the  infant  plaintiff,  fixing 
the  attorney's  fees  at  50  per  cent  of 
the  settlement,  stating  that  a  guardian 
ad  litem  could  not  bind  the  ward  by 
any  such  agreement  unless  with  the 
court's  approval. 

In  Hickman  v.  McDonald  (1914)  164 
Iowa,  50,  145  N.  W.  322,  a  suit  by  at- 
torneys to  establish  a  lien  on  securi- 
ties given  in  settlement  of  an  action 
for  the  seduction  of  an  infant,  counsel 
for  defendant  conceded  for  the  pur- 
pose of  the  case  that  legal  service  and 
advice  in  a  seduction  case  are  a  neces- 
sity, but  contended  that  that  was  not 
true  of  the  services  in  procuring  the 
settlement,  upon  the  theoiy  that  in  that 
matter  the  plaintiffs  acted  as  agents, 
and  not  as  attorneys.  The  court,  how- 
ever, accepting  this  concession, — 
which  it  observed  was  in  accord  with 
the  decisions  in  other  jurisdictions, — 
repudiated  the  contention,  observing 
that  the  plaintiffs  were  not  devested 
of  their  character  as  attorneys  or 
their  relationship  as  such  by  their  at- 
tempt to  accomplish  the  settlement. 
The  settlement  was  ratified  by  the 
next  friend  and  the  infant,  before  the 
latter's  majority,  though  upon  attain- 
ing majority  she  attempted  to  repudi- 
ate both  the  contract  of  employment 
and  the  settlement*  In  reply  to  the 
argument  that  even  though  the  minor 
was  bound  for  the  services  of  her 


attorneys  as  for  necessaries,  she  was 
bound  only  for  their  reasonable  value, 
regardless  of  the  contract  amount,  the 
court  said  that,  as  an  abstract  propo- 
sition, there  was  much  to  be  said  in 
support  of  that  contention;  but  that, 
in  the  case  at  bar,  the  undisputed 
evidence  showed  the  reasonable  value 
of  the  service  to  be  the  same  amount  as 
that  fixed  by  the  contract;  viz.,  one 
half  of  what  might  be  collected  by 
suit  or  otherwise. 

In  granting  an  application  of  a 
guardian  ad  litem  for  leave  to  change 
her  attorney  in  a  personal-injuries  ac- 
tion, the  court  said:  ''The  recovery 
herein,  if  there  ever  is  any,  will  be 
absolutely  under  the  control  of  the 
court,  and  no  part  of  it  can  be  paid 
to  any  attorney  without  the  sanction 
and  order  of  the  court ;"  and  the  court 
recognized  the  right  of  the  superseded 
attorney  to  have  the^alue  of  his  serv- 
ices fixed  and  paid  out  of  the  amount 
of  any  recovery  that  might  be  had. 
Bryant  v.  Brooklyn  Heights  R.  Co. 
(1901)  64  App.  Div.  542,  72  N.  Y.  Supp. 
308. 

In  Ex  parte  Smithson  (1902)  108 
Tenn.  442,  67  S.  W.  864,  where  the  na- 
ture of  the  action  does  not  appear,  the 
attorneys  who  represented  the  infant, 
and  who  obtained  a  substantial  re- 
covery, moved  the  court  to  allow  them 
30  per  cent  of  the  recovery  as  fees  for 
their  services.  The  court  said: 
'These  gentlemen  have  unquestion- 
ably rendered  their  client  valuable 
services*  and  for  such  services  they 
are  as  certainly  entitled  to  a  lien  on 
his  recovery  for  reasonable  compen- 
sation. This  they  may  now  have  de- 
clared on  the  minutes  of  this  court, 
but  the  amount  of  their  fees  cannot 
be  fixed  and  adjudged  on  this  ex  parte 
application.  This  is  a  matter  to  be 
determined  in  some  suitable  proceed- 
ing in  which  the  minor  will  have  an 
opportunity  to  be  heard;  or  it  might 
probably  be  determined  by  contract 
with  his  guardian,  when  one  shall  be 
appointed/'  B,  B.  B. 
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STATE  OF  CONNECTICUT  EX  REL.  CHARLES  T,  McCLURE,  Exr^ 

etc.,  of  William  Brewer,  Deceased,  et  al.,  Appts., 

V. 

D.  WARD  NORTHROP  et  al. 

m 

Connecticut  Supreme  Court  of  Errors-^ July  16,  1910* 

(93  Conn.  558,  106  AtL  504.) 

Laches  —  sureties  on  trustee's  bond. 

1.  Laches  does  not  protect  sureties  on  a  trustee's  bond  because  of  in- 
action by  distributees  of  thp  trust  until  conditions  are  such  that  the  dis- 
tributees can  be  ascertained. 

[See  note  on  this  question  beginning  on  page  1021.] 


Parttes  —  action  on  trustee's  bond  — 
distributee  of  surety's  estate. 

2.  A  distributee  of  a  deceased  sure- 
ty on  the  bond  of  a  defaulting  trustee 
may  be  made  a  party  to  a  suit  upon 
the  bond  to  compel  the  return  to  the 
estate  of  funds  received  by  him  for 
application  upon  the  judgment  against 
the  estate  of  the  surety. 

Limitation  of  actions  —  when  runs. 

3.  The  Statute  of  Limitations  be- 
gins to  run  as  soon  as  the  right  of  ac- 
tion has  accrued. 

[See  17  R.  C.  L.  748.] 

—  necessity  oif  parties. 

4.  A  right  of  action  will  not  accrue 
so  as  to  start  the  running  of  the  Stat- 
ute of  Limitations  until  there  is  a 
person  or  persons  capable  of  suing  or 
being  sued. 

[See  17  R.  C.  L.  751.] 

—  appointment  of  new  trustee. 

5.  The  appointment  of  a  successor 
to  a  defaulting  trustee  is  not  suffi- 
cient to  start  the  running  of  the  Stat- 
ute of  Limitations  against  the  liabil- 
ity on  his  bond. 

—  establishment  of  breach  of  trust 

6.  The  Statute  of  Limitations  does 
not  run  against  the  beneficiary  of  a 
trust  in  favor  of  the  defaulting  trus- 
tee until  the  trusteeship  is  terminated 
and  a  breach  of  trust  established. 

[See  17  R.  C.  L.  710,  796.] 

—  concjealment  of  breach  of  trust. 

7.  Fraudulent  concealment  by  a 
trustee  of  his  breach  of  trust  prevents 
the  running  of  the  Statute  of  Limita- 
tions against  liability  on  his  bond. 

[See  17  R.  C.  L.  852,  856.] 

—  on  probate  bond. 

8.  The  statute  limiting  the  time  for 
actions  on  probate  bonds  to  a  certain 
time  after  final  settlement  and  accept- 
ance of  the  account  is  not  applicable 
if  no  account  is  ever  rendered. 


Trust  —  act  of  life  tenants  —  effect 
on  remaindermen. 

9.  Distributees  of  a  remainder  of  a 
trust  cannot  be  held  responsible  for 
the  acts  and  omissions  of  the  life  ten- 
ants in  failing  to  compel  the  trustee  to 
account. 

Laches  —  when  applies. 

10.  The  defense  of  laches  exists 
only  where  there  has  been  such  a  de- 
lay in  the  assertion  of  a  claim  as  nat- 
urally to  prejudice  him  against  whom 
the  claim  is  set  up. 

[See  10  R.  C.  L.  396.] 

'Appeal    —   absence    of   findings   — 
laches. 

11.  In  the  absence  of  a  special  find- 
ing, an  appellate  court  cannot  hold,  as 
matter  of  law,  that  a  delay  of  nearly 
four  years  in  asserting  a  claim  against. 
»  defaulting  trustee  prejudiced  the 
Sureties  on  his  bond  so  as  to  defeat 
the  claim  on  the  ground  of  laches. 

Principal  and  surety  —  release  of 
principal  —  effect  on  surety. 

12.  A  surety  is  discharged  by  an 
unqualified  release  of  the  principal 
debtor. 

[See  21  R.  C.  L.  1065.] 

—  necessity  of  consideration. 

13.  To  effect  a  discharge  of  surety 
by  release  of  the  principal  debtor,  the 
release  must  be  unconditional  and  up- 
on good  consideration. 

^-  conditional  release. 

14.  An  agreement  by  a  beneficiary 
to  release  the  trustee  from  liability  to 
him  upon  the  trust  upon  payment  of  a 
part  of  the  amount  due,  being  condi- 
tional and  without  consideration,  does 
not  release  the  surety. 

*—  absence  of  consideration. 

15.  An  agreement  without  consider- 
ation to  release  a  debtor  does  not  pre- 
vent the  creditor  from  pressing  his 
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claim,  and  cannot  operate  to  discharge 
the  surety. 

—  words  of  present  discharge. 

16.  To  release  a  surety  on  an  agree- 
ment to  discharge  the  principal  for 
payment  of  less  than  is  due,  the  agree- 
ment must  contain  words  of  pr-esent 
discharge. 

Decedent's  estate  —  nonclaim  —  to 
what  aiqilies. 

17.  An  order  of  the  probate  court 
for  presentation  of  claims  against  a 
decedent's  estate  does  not  apply  to  lia« 
bility  upon  a  bond  which  may  or  may 
not  thereafter  accrue  so  as  to  bar  for 
nonclaim  a  claim  which  accrues  after 
the  period  limited  in  the  order. 

[See  11  R.  C.  L.  205.] 


Executor  and  administrator  —  non- 
claim  —  liability  of  surety  on  trus- 
tee's bond. 

18.  The  statute  requiring  presenta- 
tion of  claims  against  a  decedent's  es- 
tate within  a  specified  time  after  they 
accrue  applies  to  claims  to  recover 
from  the  estate  of  a  surety  on  a  trus- 
tee's bond  the  amount  of  the  trustee's 
defalcation  in  his  trust. 

—  proceeding  to  compel  return  of  as- 
sets to  estate. 

19.  The  Statute  of  Nonclaim  does 
not  apply  to  a  proceeding  to  compel  a 
distributee  of  the  estate  of  a  surety 
to  return  to  the  estate  funds  sufficient 
to  satisfy  a  claim  which  has  been  duly 
established  against  the  estate. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Mid- 
dlesex County  (Case,  J.)  in  their  favor,  against  defendant  Northrop  and 
in  favor  of  the  other  defendants  in  an  action  on  a  probate  bond.  Reversed 
in  part. 


Statement  by  Wheeler,  J.: 

One  Northrop  was  on  July  30, 
1884,  appointed,  after  several  suc- 
cessive trusteeships,  trustee  of  a 
trust  created  by  the  will  of  Charles 
Brewer  in  favor  of  sundry  bene- 
ficiaries as  life  tenants,  with  pro- 
vision that  upon  the  death  of  the 
last  life  tenant  the  trustee  should 
pay  over,  convey,  and  deliver  the 
trust  estate  remaining  to  all  of  the 
children  of  the  sons  of  Charles 
Brewer  and  their  issue  then  surviv- 
ing. Northrop  gave  a  bond,  the 
sureties  upon  which  were  Clarissa 
L.  Northrop,  Ettie  M.  Northrop,  and 
Arthur  B.  Calef,  deceased,  under 
whose  will  defendant  J.  Francis 
Calef  is  the  sole  surviving  executor ; 
said  J.  Francis  Calef  was  also  a  dis- 
tributee of  the  estate  of  Arthur  B. 
Calef,  his  brother. 

On  July  24,  1911,  Northrop  was 
removed  by  the  court  of  probate  for 
failure  to  file  his  account,  and  the 
Middletown  Trust  Company  was  ap- 
pointed in  his  stead. 

Those  entitled  to  the  principal  of 
the  fund  upon  the  termination  of 
the  trust  on  February  26,  1913, 
were :  The  children  of  Henry,  who 
was  a  son  of  Charles;  the  children 
of  Frederic,  a  son  of  Charles;  and 
William  Brewer,  a  son,  and  Jennie 
W.  Blinn,  a  daughter  of  Samuel,  the 


son  of  Charles.  Charles  T.  McClure, 
the  executor  of  William  Brewer, 
who  died  March  6,  1916,  and 
Jennie  W.  Blinn,  are  the  plaintiffs 
in  this  case. 

The  defendant  Northrop  failed 
and  neglected  to  turn  over  the  funds 
of  this  trust  estate  to  his  successor, 
or  tb  pay  any  part  thereof  to  either 
of  the  plaintiffs. 

The  entire  trust  fund  of  $8,800 
had  been  misappropriated  by  North- 
rop by  the  close  of  the  year  1897. 

Arthur  B.  Calef,  one  of  the  sure* 
ties  upon  Northrop's  bond,  died  Au- 
gust 17,  1900,  leaving  a  will  and  a 
substantial  estate  w£dch  was  duly 
distributed. 

The  court  of  probate  allowed  six 
months  from  August  27, 1900,  with- 
in which  claims  should  be  presented. 
No  claim  for  breach  of  this  bond 
was  presented  against  the  estate  of 
Arthur  B.  Calef  within  this  period 
or  subsequently. 

Before  this  action  there  had  been 
no  judicial  ascertainment  that 
Northrop  had  misappropriated  the 
funds,  or  that  they  had  been  wholly 
or  partially  lost»  or  to  what  extent, 
if  any,  Northrop  was  able  to  make 
good  his  default. 

Jennie  W.  Blinn,  one  of  the  plain- 
tiffs, and  William  Brewer,  on  or 
prior  to  July  30,  1911,  knew  that 
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these  funds  had  been  misappropri- 
ated by  Northrop  and  were  wholly 
lost. 

On  March  4,  1914,  Jennie  W. 
Blinn  and  Williatn  Brewer  entered 
into  an  agreement  with  Northrop  to 
release  him  from  all  obligation  to 
them  by  reason  of  his  default  as 
trustee,  provided  he  would  pay  to 
them  $2,000  before  May  1, 1914,  and 
accrued  interest  on  their  portion  of 
the  trust  fund  to  that  date. 

Jennie  W,  Blinn,  with  full  knowl- 
edge of  the  default  of  Northrop,  and 
after  his  removal,  and  during  the 
years  1914  and  1915,  continued  to 
accept  payments  from  him  equal  in 
amount  to  what  her  portion  of  the 
income  would  have  been  had  this 
fund  remained  intact,  and,  in  con- 
sideration of  these  payments  and 
promises,  she  refrained  from  taking 
action  against  Northrop  or  any  of 
the  sureties,  and  refrained  from 
giving  the  sureties  or  their  repre- 
sentatives any  notice  of  the  breach 
of  trust  of  the  trustee. 

Neither  the  surety,  Ettie  M. 
Northrop,  nor  J.  Francis  Calef, 
executor  and  distributee  of  another 
surety,  Arthur  B.  Calef,  had  any 
notice  of  the  breach  of  trust  of 
Northrop  until  the  commencement 
of  this  action. 

On  December  31, 1908,  Northrop, 
trustee,  filed  an  account,  and  this 
was  the  only  account  filed  by  him 
as  trustee.  He  concealed  from  the 
beneficiaries  of  this  fund,  up  to  the 
time  of  his  removal  as  trustee  in 
1911,  the  fact  that  he  had  misap- 
propriated the  fund. 

Messrs.  Cliarles  T.  McClare  and 
George  W.  Crawford,  for  appellants: 

The  liability  on  the  trustee's  bond 
is  joint  and  several  against  the  prin- 
cipal sureties,  and  therefore  survives 
and  may  be  enforced  against  their  es- 
tates, and,  by  the  aid  of  equity,  against 
their  distributees. 

Booth  V.  Starr,  5  Day,  419;  Davis  v. 
Vansands,  45  Conn.  604,  Fed.  Cas.  No. 
3,655 ;  Mathewson  v.  Wakelee,  83  Conn. 
79,  75  Atl.  93. 

There  was  absolutely  no  evidence, 
and  there  is  no  finding,  which  charges 
relators  with  laches  since  the  death  of 
Susan  Brewer.    Indeed,  they  could  not 


be  chargeable  with  laches  before  that 
date. 

Haven  v.  Haven,  181  Mass,  579,  64 
N.  E.  410;  State  v.  Howarth,  48  Conn. 
213 ;  Adams  v.  Butts,  9  Conn.  80 ;  Wa- 
terman V.  A.  &  W.  Sprague  Mfg.  Co.  55 
Conn.  574,  12  Atl.  240;  Hartford  v. 
Mechanics  Sav.  Bank,  79  Conn.  41,  63 
Atl.  658. 

This  action  is  not  barred  by  any  gen- 
eral or  special  Statute  of  Limitation. 

Prindle  v.  Holcomb,  45  Conn.  121; 
State  V.  Howarth,  48  Conn.  212;  State 
V.  Hunter,  73  Conn.  442,  47  At!.  665; 
McKim  V.  Glover,  161  Mass.  419,  37  N. 
E.  443;  Eising  v.  Andrews,  66  Conn. 
63,  50  Am.  St.  Rep.  75,  33  Atl.  585; 
Reihl  V.  Likowski,  33  Kan.  515,  6  Pac. 
886 ;  Snyder  v.  McComb,  39  Fed.  292 ; 
Backus  V.  Cleaveland,  Kirby,  36 ;  Gris- 
wold  V.  Bigelow,  6  Conn.  263 ;  Mann  v. 
Everts,  64  Wis.  372,  25  N.  W.  209; 
Sargent  v.  Kimball,  37  Vt.  320; 
Hantzch  v.  Massolt,  61  Minn.  364,  63 
N.  W.  1069;  Mathewson  v.  Wakelee, 
83  Conn.  79,  75  Atl.  93;  Spaulding  v. 
Warner,  52  Vt.  29 ;  Herrick  v.  Belknap, 
27  Vt.  698;  Olmsted  v.  Olmsted,  38 
Conn.  322;  Hayes  v.  Ward,  4  Johns. 
Ch.  132,  8  Am.  Dec.  54. 

The  court  erred  in  sustaining  the 
demurrer  of  the  defendant  J.  Francis 
Calef  in  his  personal  capacity,  to  the 
complaint. 

Booth  V.  Starr,  5  Day,  419;  Davis 
V.  Vansands,  45  Conn.  604,  Fed.  Cas. 
No.  3,655;  Mathewson  v.  Wakelee,  83 
Conn.  79,  75  Atl.  93 ;  Craft  Refrigerat- 
ing Mach.  Co.  V.  Quinnipiac  Brewing 
Co.  63  Conn.  564,  25  L.R.A.  866,  29  Atl. 
76. 

Mr.  Gnstaf  B.  CarlMin  for  appellees 
other  than  D.  Ward  Northrop. 

Wheeler,  J.,  delivered  the  opinion 
of  the  court : 

This  action  seeks  to  hold  the 
principal  and  one  surety,  Ettie  M. 
Northrop,  upon  a  probate  bond,  and 
J.  Francis  Calef,  the  executor  of  the 
will  of  another  surety,  Arthur  B. 
Calef,  who  was  also  a  distributee  of 
such  surety.  All  of  these  parties  are 
properly  in  court,  and  all  the  steps 
requisite  to  be  taken  to  hold  the 
principal,  the  living  surety,  and  the 
representative  and  the  distributee 
of  the  estate^  of  the  deceased  surety, 
have  been  taken.  An  adjudication 
of  the  entire  matter  may  be  had  in  a 
single  action,  each  step  can  be  kept 
distinct,  and  when  this  is  done  the 
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•n  tra«tee'« 
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trlbntee  of 
■arety'a  estate 


distributee  of  the  deceased  surety 
may  be  compelled  by  an  appropri- 
ate decree  to  recontribute  to  the  es- 
tate to  the  extent  of 
the  share  received 
by  him,  and  this 
sum  is  then  avail- 
able to  meet  the 
judgment  against  the  estate  of  the 
deceased  surety.  Davis  v.  Vansands, 
45  Conn.  604,  Fed.  Cas.  No.  8,655; 
Mathewson  v.  Wakelee,  83  Conn.  79, 
80,  75  Atl.  93. 

Prom  this  it  follows  that  the  court 
was  in  error  in  sustaining  the  de- 
murrer to  the  complaint  of  the  de- 
fendant J.  Francis  Calef ,  in  his  per- 
sonal capacity  as  distributee  of 
Arthur  B.  Calef. 

The  superior  court  rendered  judg- 
ment against  the  principal  on  the 
bond,  and  in  favor  of  one  surety 
and  the  representative  and  the  dis- 
tributee of  a  deceased  surety  upon 
this  bond. 

The  appeal  of  the  plaintiffs,  aside 
from  the  correction  of  the  finding, 
attacks  the  judgment  in  favor  of  the 
sureties.  It  is  clear  that  the  sure- 
ties upon  this  bond  are  equally  liable 
with  the  principal,  unless  the  sure- 
ties can  avail  themselves  of  one  of 
the  Statutes  of  Limitation,  or  the 
Statute  of  Nonclaim,  or  a  general 
claim  of  laches. 

Counsel  for  the  sureties  argue 
that  the  cause  of  action  accrued 
against  the  trustee  and  the  sureties 
on  this  bond  in  1897,  when  the  trus- 
tee had  lost  or  misappropriated  all 
of  the  funds  of  the  estate  in  his 
hands;  that  the  breach  occurred 
when  the  trust  fund  was  converted, 
and  hence  an  action  could  have  been 
brought  at  t^at  time ;  and  that  this 
set  in  operation  the  general  Statute 
of  Limitation  which  provided  that 
an  action  shall  not  be  brought  on 
contracts  under  seal  but  within 
seventeen  years.    Gen,  Stat.  §  6151. 

We  think  the  argument  fails  to 
take  into  account  the  distinction  be- 
tween the  creation  of  a  liability  up- 
on a  bond  and  the  accrual  of  a  cause 
of  action  thereon. 

It  is  undoubted  that  the  Statute 


of  Limitation  begins  fo  run  as  soon 

as    the    right  of  aC-    limitation    Of 

tion    has    accrued,  actions^ 
Eising  V.  Andrews,  ^"'**  '"- 
66  Conn.  58,  65,  50  Am.  St.  Rep. 
75,    38    Atl.    585.    But   the    right 
of   action  will   not 

accrue   until    there  p"tie"!"^  **' 
is  a  person  or  per- 
sons   capable  of  suing  and    being 
sued.    25  Cyc.  1067. 

The  trustee  Northrop  was  the 
only  legal  custodian  of  this  fund. 
The  beneficiaries  of  the  life  estate 
and  of  the  remainder  estate  could 
institute  proceed- 
ings to  secure  his  l^S^"^?!?"*"*'**  ^^ 
removal;  but,  until 
a  trustee  was  named  in  his  stead, 
there  was  no  one  against  whom  the 
stittute  could  run. 

Further,  until  Northrop  failed  on 
demand  to  pay  over  the  trust  fund 
to  his  successor  it  could  not  be 
known  that  he  would  not  meet  this 
obligation. 

The  cestui  que  trust  is  entitled  to 
have  the  entire  trust  fund  paid  over 
upon  the  settlement  of  the  trust, 
and  the  Statute  of  Limitation  can- 
not run  against  him  and  in  favor  of 
the  principal  upon  the  bond,  the 

trustee  of  the  trust   _e.tablUbment 
fund,  until  his  trUS-   of  breach  of 

teeship  is  terminat-  *"*■** 
ed  and  his  breach  of  trust  then 
established.  McKim  v.  Glover,  161 
Mass.  418,  421,  37  N.  E.  443; 
Prindle  V.  Holcomb,  45  Conn.  121; 
State  V.  Howarth,  48  Conn.  212. 

There  is  anotter  conclusive  rea- 
son why  the  Statute  of  Limitation 
has  not  run  the  requisite  seventeen 
years.  TbB  trustee  fraudulently 
concealed  his  breach  until  about  the 
time  of  his  removal,  the  court  find- 
ing that  Northrop  had  ^'concealed 
from  the  claimants  of  the  fund,  up 
to  the  time  of  his  removal  in  1911, 
the  fact  that  he  had  misappropri- 
ated the  fund." 

The  fraudulent  concealment  by 
the  trustee  of  the  cause  of  action 
arrested    the    run- 

nincr     nf     f.hp     fdsif^  — ooneealaieat  of 

nmg    oi    wie    syai-  i^^^acb  of  tmmt. 

ute    until  the  time 

**when  the  person  entitled  to  sue 
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thereon  shall  first  discover  its  exist- 
ence/'   Gen.  Stat.  1918,  §  6175. 

The  effect  of  this  statute  is  that 
no  cause  of  action  came  into  exist- 
ence by  reason  of  Northrop's  mis- 
appropriation until  it  was  discov- 
ered in  1911,  and  the  Middletown 
Trust  Company  was  appointed  trus- 
tee in  his  stead.  Eising  v.  Andrews, 
66  Conn.  68,  64,  50  Am.  St.  Rep.  75, 
83  Atl.  685. 

The  sureties  do  not  pursue  in 
their  brief  the  claim  that  this  Action 
is  barred  by  the  statute  limiting 
actions  against  sureties  on  probate 
bonds  to  those  brought  within  six 
years  from  the  final  settlement  and 
acceptance  of  the  account  of  the 
principal.    Gen.  Stat.  1918,  §  6156. 

The  trustee  Northrop  has  never 

rendered  a  final  ac- 
count, and  hence 
this  statute  never 
began   to   run. 

The  defendants  assert  in  their 
brief,  but  do  not  there  argue,  their 
defense  of  laches.  Our  reasons  for 
not  thinking  this  defense  available 
to  these  defendants  are  these : 

No  obligation  rested  upon  the  dis^ 
tributees  of  this  trust  fund  to  pro- 
tect the  sureties  on  this  bond 
i^cbea-  against  the   act  of 

Huretie*  on  the  principal  prior 

tro-tee'.  bond.         ^^    ^^^  ^^^^y^    ^f  ^j^^ 

last  life  tenant,  Susan  Brewer,  on 
February  26,  1913.  Until  then  the 
distributees  could  not  be  known. 
And  in  the  absence  of  fraud  on 
their  part  prejudicial  to  the  sure- 
ties, they  cannot  be  held  in  any  de- 
gree responsible  for  the  acts  or 
omissions  of  this  testamentary 
trustee.  State  v.  Howarth,  48  Conn. 
213.    Nor  can  the  distributees  be 

held  responsible  for 
itfe%eMnt»-  the  acts  or  omis- 
sions of  the  life 
tenants.  Remain- 
dermen and  life  tenants  are  not  in 
privity.  There  is  thus  no  possible 
basis  for  a  claim  of  laches  on  the 
part  of  these  distributees  who  are 
the  plaintiffs  herein  until  after  the 
decease  of  the  life  tenant,  for  their 
right  to  enforce  a  final  distribution 
began    then.    Before  that  time  a 


effect  on 
renftainderniLen. 


charge  of  laches  on  their  part  could 
not  be  sustained. 

The  finding  does  not  disclose  that 
these  defendants  or  any  of  them 
have  been  prejudiced  by  the  delay 
of  the  plaintiffs  in  asserting  their 
claim  between  February  26,  1913, 
the  date  of  decease  of  the  last  life 
tenant,  and  December  18,  1916,  the 
date  of  the  writ  in  this  action. 
"There  is  no  merit 
in  the  defense  of  iJ^Sd:^"'*' 
laches.  That  exists 
only  where  there  has  been  such  a  de- 
lay in  the  assertion  of  a  claim  as 
naturally  to  prejudice  him  against 
whom  tihe  claim  is  set  up."  Hart- 
ford V.  Mechanics'  Sav.  Bank,  79 
Conn.  38,  41,  63  Atl.  659;  Water- 
man V.  A.  &  W.  Sprague  Mfg.  Co.  55 
Conn.  554,  574,  12  Atl.  240. 

We  cannot  hold  as  matter  of  law 
that  the  delay  for  this  period  has 
"naturally  prejudiced"  these  de- 
fendants ;  that  is,  that  this  delay  was 
for  such  a  period  and  under  such 
circumstances  as  to  lead  to  the  nat- 
ural conclusion  that  Appei^b.e«oo 
it  must  have  preju-  ©t  flndtnc«— 
diced  these  defend-  ****''•■• 
ants.  Nothing  short  of  a  specific 
finding  would  warrant  such  a  con- 
clusion. 

Our  consideration  of  the  case  has 
led  us  to  examine  one  question  not 
raised  by  counsel ;  viz.,  whether  the 
agreement  to  release  Northrop  dis- 
charged the  sureties  on  the  bond. 

The-  finding  recites  that  Mrs. 
Blinn  and  William  Brewer  entered 
into  an  agreement  with  Northrop, 
the  principal  upon  the  bond,  to  re- 
lease him  from  all  obligation  to 
them  by  reason  of  his  default  as 
trustee,  provided  he  would  pay  to 
them  $2,000  before  May  1, 1914,  and 
accrued  interest  on  their  portion  of 
the  trust  fund  to  that  date. 

Two  additional  facts  are  of  sig- 
nificance : 

(1)  The  amount  of  the  trust  fund 
which  was  the  share  of  Mrs.  Blinn 
and  Mr.  Brewer  at  the  time  of  this 
agreement  exceeded  the  sum  of  $2,- 
000  and  the  accrued  interest  due  on 
their  share. 

(2)  There  was  no  consideration 
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for  this  agreement.    An  unqualified 

release  of  a  princi* 
«ie?i!.rliSte      pal  debtor  will  dis- 

Rockville  Nat.  Bank 
V.  Holt,  58  Conn.  626,  531,  18  Am. 
St.  Rep.  293,  20  Atl.  669. 

To  effect  the  discharge  the  re- 
-necMstty  of  lease  must  be  un- 
eonsidermuoB.  Conditional  and  up- 
on good  consideration. 

In  Boardman  v.  Larrabee,  51 
Conn.  39,  43,  the  purchaser  of  land 
which  was  subject  to  a  mortgage 
assumed  the  mortgage  note.  After 
it  became  due  the  creditor  gave  the 
purchaser  time  for  payment. 

It  was  held  that  the  purchaser 
became  in  his  relation  to  the  mort^ 
gage  debtor  the  principal  debtor, 
and  the  original  debtor  in  his 
relation  to  him  a  surety,  but  that 
this  relation  existed  only  between 
themselves  and  did  not  affect 
the  mortgage  creditor.  And  where, 
after  the  mortgage  note  has  become 
due,  time  is  given  the  purchaser  for 
payment,  it  does  not  discharge  the 
original  debtor  on  the  ground  that 
he  has  become  a  surety. 

In  the  course  of  its  discussion  the 
court,  by  Pardee,  J.,  said :  "More- 
over, if  we  should  concede  to  Larra- 
bee the  rights  of  a  surety,  he  would 
be  met  by  the  well-settled  rule  that 
the  surety  is  only  released  when 
there  is  a  positive  contract  by  the 
holder  to  give  time  to  the  principal 
— ^a  contract  upon  good  consider- 
ation susceptible  of  enforcement."' 
Ibid.  See  also  Phoenix  Mut.  L.  Ins. 
Co.  V.  HoUoway,  51  Conn.  310,  50 
Am.  Rep.  21. 

These  decisions  are  authoritative 
that  the  agreement  to  release  North- 
rop from  his  default  did  not  dis- 
charge the  surety, 
iSi-f  l"^***         since  there  was  no 

release.  •  •»  j  •  j? 

consideration  for 
the  agreement,  and  since  the  release 
was  not  unqualified  but  was  condi- 
tional upon  the  payment  of  the  sum 
agreed  upon. 

An  agreement  without  consider- 
-«bMnee  of  ation  Is  a  mere  in- 
«on«ideratioB.  dulgeuco  and  unen- 
forceable.   It  does  not  prevent  the 


creditor  from  pressing  his  claim, 
hence  it  cannot  operate  to  discharge 
the  surety. 

In  this  case  the  amount  to  be  paid 
was  less  than  the  amount  due,  and 
the  interest  promised  to  be  paid 
was  the  interest  accrued. 

Northrop  did  not  agree  to  pay 
anything  which  he  was  not  already 
bound  to  pay. 

In  Wilson  v.  Powers,  130  Mass. 
127,  the  court  says :  "The  indorser 
or  the  surety  upon  a  note  is  dis- 
charged by  an  agreement  made, 
without  his  consent,  between  the 
holder  and  the  maker,  to  give  time 
to  the  maker.  But,  to  have  this  ef- 
fect, it  must  be  a  valid  agreement 
founded  upon  a  good  consideration, 
such  as  can  be  enforced  either  at 
law  or  in  equity.  .  .  .  Walsh  did 
not  promise  to  do  anything  which  he 
was  not  already  bound  by  his  note 
todo,  .  .  .  There  is  no  advantage 
to  Wilson  nor  disadvantage  to  Walsh 
.  .  .  which  can  constitute  a  conr 
sideration.  ...  It  was  therefore 
not  binding  upon  him.  Notwith- 
standing the  agreement,  he  could  at 
any  time  have  sued  Walsh  upon  the 
note,  and  the  sureties  could  at  any 
time  have  paid  the  nc^  and  have 
prosecuted  their  remedy  against 
Walsh.''  Ibid.  See  also  Olmstead 
V.  Latimer,  158  N.  Y.  313,  48  L.R.A. 
685,  53  N.  E.  6;  Miller  v.  Hatch,  72 
Me.  481,  484,  39  Am.  Rep.  346; 
M'Lemore  v.  Powell,  12  Wheat.  554, 
6  L.  ed.  726 ;  Clark  v.  Gerstley,  204 
U.  S.  504,  51  L.  ed.  589,  27  Sup.  Ct. 
Rep.  337. 

One  other  reason  takes  this  case 
out  of  the  general  rule.  The  agree- 
ment to  release  Northrop  was  con- 
ditioned upon  his  payment  of  a  part 
of  the  sums  owed. 

So  long  as  this  condition  was  un-- 
performed,  the  agreement  was  exec- 
utory and  the  obligation  upon  the 
original  debt  exist- 
ed. The  agreement  7nrd'iVch^«'r.T- 
of  discharge  must 
be  absolute  and  unqualified.  It  must 
contain  words  of  present  discharge. 

Judge  Wells  states  the  principle 
as  well  as  we  have  seen  it  stated,  in 
his  opinion  in  Blake  v.  Blake,  110 
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Mass.  202 :  "The  agreement  to  ac- 
cept a  part  in  satisfaction  of  the 
whole,  so  long  as  it  remains  execu- 
tory, will  not  operate  either  as  pay- 
ment, satisfaction,  or  discharge. 
•  .  .  The  instrument,  being  under 
seal,  may  operate  as  a  discharge  if 
its  terms  so  provide ;  but  not  other- 
wise. It  contains  no  words  of  pres- 
ent discharge.  The  only  provision 
for  a  future  discharge  is  that  upon 
payment  in  full  of  the  lesser  sum, 
stipulated  to  be  paid  in  lieu  of  the 
whole,  'the  said  note  shall  then  be 
canceled  and  surrendered.'  Until 
that  condition  is  complied  with,  the 
original  debt  remains  unaffected  by 
the  executory  agreement  for  a  dis- 
charge." Ibid.  See  also  United 
States  V.  Nicholl,  12  Wheat.  505, 
6  L.  ed.  709;  Stroud  v.  Thomas, 
139  Cal.  274,  96  Am.  St.  Rep. 
Ill,  72  Pac.  1008;  Regan  v.  Wil- 
Hams,  185  Mo.  620,  105  Am.  St. 
Rep.  600,  84  S.  W.  959;  Thorn  v. 
Pinkham,  84  Me.  101,  80  Am.  St. 
Rep.  335,  24  Atl.  718. 

The  agreement  of  release  did  not 
discharge  the  sureties.  The  .defend- 
ant J.  Francis  Calef ,  as  executor  of 
Arthur  B.  Calef,  one  of  the  sureties, 
further  defends  upon  the  ground 
that  this  action  is  barred  against 
him  for  the  reason  that  the  claim  on 
which  it  is  based  was  not  presented 
to  the  estate  of  Arthur  B.  Calef 
within  the  time  allowed  by  the  court 
of  probate  for  the  presentation  of 
claims.  The  time  thus  allowed  was 
six  months  from  the  27th  day  of 
August,  1900. 

The  order  of  the  court  of  probate 
in  terms  applied  to  existing  claims. 
It  did  not  contemplate  contingent  or 
after-accruing  claims  which  had  no 
present  existence.    A  liability  upon 

a  bond  which  may 
eMffUelnon-  or  may  not  there- 

ciaim-^o  after  accrue   is  not 

what     applleil.  /i«         .    c*x-v,x  ^*v,       xa     **vw 

affected  by  an  order 
such  as  this  when  it  accrues  after 
the  period  limited  in  the  order. 

The  liability  against  Northrop  ac- 
crued when  demand  was  made  upon 
him  by  his  successor  in  the  trust  in 
1911  for  the  funds  which  had  been 
misappropriated  by  him    in   1897. 


His  failure  to  turn  these  over  fixed 
his  liability  and  its  extent. 

There  was  nothing  in  the  probate 
ovder  which  required  these  plain- 
tiffs to  then  or  thereafter  present 
their  claim  against  the  estate  of 
Arthur  B.  Calef. 

But  General  Statutes  1902,  §  326, 
provide  that  "when  a  right  of  action 
shall  accrue  after  the  death  of  the 
deceased,  it  shall  be  exhibited  with- 
in four  months  after  such  right  of 
action  shall  accrue;''  and  the  ques- 
tion recurs  whether  the  claim  of  the 
plaintiffs,  a3  against  the  estate  of 
Arthur  B.  Calef  or  J.  Francis  Calef, 
executor,  is  not  barred  by  their  fail- 
ure to  present  it  within  four  months 
from  the  time  it  accrued.  This  stat- 
ute, except  as  to  the  period  of  limi- 
tation, has  remained  substantially 
as  first  enacted  in  1821.  Prior  to 
that  time  there  was  no  specific  limi- 
tation as  to  the  presentation  of 
claims  that  accrued  subsequent  to 
the  death  of  the  deceased,  but  a 
claim  was  barred  by  unreasonable 
delay.  Griswold  v.  Bigelow,  6  Conn. 
268,  266.  This  statute  has  been 
held  to  mean  that  if  a  right  of  ac- 
tion accrued  after  the  death  of  a 
decedent  it  is  barred  unless  present- 
ed within  four  months  after  its  ac- 
crual. Pease  v.  Phelps,  10  Conn.  62, 
67;  Bacon  v.  Thorp,  27  Conn.  251, 
260.  Unless  the  character  of  the 
claim  excludes  it  from  the  bar  of 
the  statute,  it  cannot  now  be  an  en- 
forceable claim  against  the  estate 
of  Arthur  B.  Calef  or  J.  Francis 
Calef,  executor.  The  claim  against 
the  sureties  is  an  ordinary  money 
claim  for  breach  of  a  bond.  If  the 
estate  were  still  in  process  of  settle- 
ment, the  executor  could  unquestion- 
ably have  pleaded 
the  bar  of  the  stat-  ?SS"  ut'rilit. 
ute.  The  action  «o-;ai»-iia- 
agamst  the  estate  on  trustee's 
would  have  been  a  '^■*' 
legal  one  for  a  money  demand,  just 
as  if  the  surety  had  been  alive. 
Neither  action  would  have  called  for 
equitable  relief.  Had  the  claim 
been  duly  presented,  an  action 
would  have  lain  against  the  estate 
and  a  judgment  for  damages  could 
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have  been  obtained.  The  estate 
having  been  distributed,  equity 
provides  a  means  of  enforcing  the 
judgment  by  compelling  the  distrib- 
utees to  refund  to  the  estate  such 
portion  thereof  as  they  had  re- 
ceived and  which  would  be  re- 
quired to  satisfy  the  judgment. 
The  action  against  the  distributees 
IS  an  equitable  remedy.  But  it  nrast 
be  founded  upon  the  adjudication  of 
a  legal  claim  against  the  estate ;  and 
the  statute  operates  against  such  a 
claim.  If  the  claimant  establishes 
his  claim,  then  there  is  no  bar  to  the 
equitable  remedy  against  the  dis- 
tributees, except  that  of  laches.  We 
pursue  in  one  action  the  legal 
remedy  against  the  estate  and  the 
equiteble  remedy  against  the  dis- 
tributees, but  they  remain  in  reality 
two  independent  actions.  "Two  suc- 
cessive steps,''  as  they  were  called 
in  Mathewson  v.  Wakelee,  83  Conn. 
75,  79,  75  Atl.  93,  the  first  to  judi- 
cially  establish  that  the  plaintiff  has 
a  valid  claim  enforceable  against 
the  estete;  the  second,  an  equitable 
action  to  reclaim  the  assete  of  the 


estate  so  that  they  may  satisfy  the 
claim.  The  first  step 
is  a  legal  action  and  TiSie^Jitii* 
within   the   bar  of  2itJ?e.**"  *"" 
the  stetute ;  the  sec- 
ond is  an  equiteble  action  and  with- 
out the  bar  of  the  statute. 

The  susteining  of  the  demurrer 
in  favor  of  J.  Francis  Calef  requires 
a  rescript  reversing  the  judgment  in 
his  favor,  although  the  conclusion 
reached  will  ultimately  require  a 
judgment  in  his  favor. 

There  is  error,  the  judgment  in 
favor  of  the  defendante  Ettie  M. 
Northrop  and  J.  Francis  Calef  in 
his  personal  capacity  is  reversed, 
and  the  judgment  in  favor  of  J. 
Francis  Calef,  executor,  is  sus- 
teined,  and  the  cause  is  remanded 
with  direction  to  the  Superior  Court 
to  assess  the  damages  against  Ettie 
M.  Northrop  and  render  judgment 
in  accordance  with  the  foregoing 
opinion,  and  that  the  cause  against 
J.  Francis  Calef  in  his  personal  ca- 
pacity be  proceeded  with  according 
to  law. 

In  this  opinion  the  other  Judges 
concur. 


ANNOTATION. 

Remamderman  of  trotl  fund  as  chargeable  with  laches  regarding  tmstoe's 

misconduet  during  life  of  life  tenant. 


There  are  but  few  cases  in  which 
the  courts  have  passed  on  the  effect 
of  the  equitable  defense  of  laches  in 
an  action  by  the  remaindermen  of  a 
trust  fund,  for  the  misconduct  of  the 
trustee,  where  the  lapse  of  time  on 
which  the  claim  of  laches  was  predi- 
cated occurred  during  the  life  of  the 
life  tenant.  But  the  decisions  seem  in 
accord  in  holding  that  a  claim  of 
laches  cannot  be  based  on  mere  ac- 
quiescence on  the  part  of  the  remain- 
dermen of  an  express  trust  during  the 
life  of  the  life  tenant,  since  he  had 
then  no  right  to  enforce  his  claim  to 
the  fund.  Sedgwick  v.  Taylor  (1888) 
84  Va.  820,  6  S.  E.  226 ;  Stewart  v.  Con- 
rad (1902)  100  Va.  128,  40  S.  E.  624; 
Inglis  V.  Beaty  (1878)  2  Ont.  App. 
Hep.  453.    And  see  the  reported  case 


(State  ex  beu  McClubb  v.  Nobthsop, 
ante,  1014). 

In  Sedgwick  v.  Taylor  (Va.)  supra, 
wherein  the  remainderman  of  a  trust 
fund  sought  to  recover  the  corpus  of 
the  property  from  the  estate  of  the 
trustee  who  had  illegally  disposed  of 
the  fund,  the  court  held  that  a  defense 
that  the  claim  was  stale  would  not 
avail  the  defendant  where  the  lapse  of 
time  during  which  the  remainderman 
had  taken  no  action  occurred  during 
the  life  of  the  life  tenant,  since  the 
right  of  the  remainderman  to  demand 
payment  of  the  fund  did  not  accrue 
until  the  death  of  the  life  tenant. 

In  Stewart  v.  Conrad  (1902)  100  Va. 
128,  40  S.  E.  624,  an  action  by  the  re- 
maindermen of  a  trust  fund  for  an  ac- 
counting thereof,  it  appeared  that  for 
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a  long  period  of  years  following  the 
alleged  misconduct  of  the  trustee,  and 
during  the  life  of  the  life  tenant,  no 
action  had  been  taken  by  the  remain- 
dermen to  prevent  or  remedy  the  vio- 
lation of  the  trust  and  preserve  the 
fund.  The  defendant  maintained  that 
this  omission  amounted  to  laches,  and 
was  a  complete  defense  to  the  action, 
but  the  court  held  that  the  remainder- 
man could  not  be  charged  with  laches 
during  the  life  of  the  life  tenant,  say- 
ing: "The  remaindermen,  under  the 
terms  of  the  will  creating  the  trust, 
are  not  entitled  to  the  possession  of 
any  part  of  it  until  the  death  of  the 
life  tenant,  who  was  a  party  to  the 
suit,  and  who,  so  far  as  this  record 
shows,  is  still  living.  Until  her  death 
the  appellants  would  have  no  standing 
in  court  except  to  ask  a  court  of  equity 
to  prevent  Or  remedy  a  violation  of  the 
trust,  and  to  preserve  the  trust  fund. 
They  had  the  right  to  invoke  the  aid 
of  a  court  of  equity  for  those  pur- 
poses, but  they  were  under  no  legal 
obligation  to  do  so,  and  the  objection 
of  laches  or  acquiescence  will  not  lie 
for  their  failure  to  assert  rights  which 
have  not  yet  accrued." 

In  Inglis  V.  Beaty  (Ont.)  supra,  the 
remainderman  of  a  trust  fund  object- 
ed to  the  amount  of  the  fund  returned 
on  the  accounting,  it  appearing  that  a 
considerable  sum  had  been  retained 
by  the  trustee  after  his  settlement  of 
the  trust.  The  trustee  maintained 
that  the  remainderman  was  estopped 
from  objecting  thereto,  since  her  inac- 
tion for  a  long  period  amounted  to  an 
acquiescence  in  the  settlement.  It  ap- 
peared that  the  lapse  of  time  with 
which  the  defendant  sought  to  charge 
the  remainderman  had  occurred  while 
the  latter's  interest  was  only  a  rever- 
sionary one,  and  the  court  held  that  a 
failure  to  act  previously  to  the  descent 
of  the  estate  would  not  be  sufficient  to 


charge  the  remainderman  with  ac- 
quiescence. 

And  see  Kennedy  v.  Winn  (1885)  80 
Ala.  165,  wherein  the  life  tenants  and 
cestuis  que  trust  of  a  trust  fund  which 
had  been  lost  through  the  misconduct 
of  the  trustee  filed  a  bill  in  equity  for 
a  settlement  of  the  trust.  It  appeared 
that  the  alleged  misconduct  had  oc- 
curred nine  years  previously  to  ac- 
tion brought,  and  on.  this  ground  the 
defendant  sought  to  charge  the  plain- 
tiffs with  laches.  The  court  held  that 
the  life  tenants  could  not  be  estopped 
by  laches  from  collecting  the  interest 
on  the  fund,  and  added  that  the  re- 
maindermen could  not  be  charged  with 
laches  predicated  on  this  delay  during 
the  life  of  the  life  tenant. 

But  it  has  been  held  that  the  de- 
fense of  laches  may  arise  during  the 
life  of  the  life  tenant  where  the  trust 
is  one  arising  by  implication  of  law,  as 
distinguished  from  an  express  trust. 
McLaflin  v.  Jones  (1896)  155  Dl.  539, 
40  N.  E.  380,  wherein  it  appeared  that 
a  trust  arose  by  implication  of  law, 
and  the  remaindermen  delayed  for 
thirteen  years  after  knowledge  of  a 
misappropriation  by  the  trustee,  be- 
fore following  up  the  fund.  The 
court  held  that  they  were  chargeable 
with  laches,  and  precluded  thereby 
from  a  recovery,  although  the  life  ten- 
ant was  still  living  and  joined  with 
them  in  the  action.  The  appellate 
court  (1894)  55  111.  App.  518,  in  dis- 
posing of  the  plaintiff's  contention 
that  laches  could  not  be  interposed  as 
a  bar  in  an  action  on  a  trust  fund, 
said:  'It  is  not  an  express  trust,  but 
if  a  trust,  it  is  so  merely  by  implica- 
tion of  law,  and  in  such  cases  we  un- 
derstand the  rule  to  be  that  laches  will 
bar  relief."  Affirming  the  decision^ 
the  supreme  court  quoted  and  adopt- 
ed the  foregoing  language. 

R.    E.   Dm 
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Appts. 

minoi8  Supretne  Court -^October  27^  1919, 
(289  III.  542,  124  N.  E.  625.) 

Tax  —  gift  in  contemplation  of  death. 

1.  A  gift  will  be  deemed  to  have  been  made  in  contemplation  of  death 
within  the  meaning  of  the  tax  law  if  it  ia  apparent  that  the  donor's  condi- 
tion was  such  that  he  might  reasonably  have  expected  death  at  atiy  time^ 
and  the  disposition  of  his  property  is  such  as  he  had  contemplated  mak- 
ing in  that  event,  or  such  as  he  might  reasonably  be  supposed  to  have  de- 
sired in  the  event  of  his  death,  and  no  other  motive  is  apparent  for  mak- 
ing the  transfer  at  the  time  it  was  made. 

[See  note  on  this  question  beginning  on  page  1028.] 

Evidence  —  gift  in  contemplation  of 
death. 

2.  Upon  the  question  whether  or  not 
a  gift  was  made  in  contemplation  of 
death,  evidence  may  be  considered  as 
to  the  donor's  age,  his  physical  condi- 
tion, and  any  action  contemplated  to 
be  taken  by  him  with  respect  to  his 
health,  as  well  as  the  length  of  time 
he  survived  the  making  of  the  trans- 
fer. 


Tax  —  concrete  case  —  gift  in  con- 
templation of  death. 

3.  A  gift  by  a  man  eighty-eight  years 


old,  to  his  daughter,  will  be  held  to 
have  been  in  contemplation  of  death 
within  the  meaning  of  the  tax  law, 
although  he  lived  two  years  after 
making  it,  if  he  knew  that  he  was 
afflicted  with  an  incurable  disease, 
and  the  gift  was  part  of  a  disposition 
of  the  bulk  of  his  property,  while  his 
will,  made  contemporaneously,  sought 
to  confirm  the  disposition  made,  and 
the  gift  to  the  daughter  was  not  to 
take  effect  until  after  his  death. 


Appeal  by  defendants  from  a  judgment  of  the  Effingham  County  Court 
(Overbeck,  J.)  in  favor  of  plaintiff  in  a  proceeding  to  assess  and  collect 
an  inheritance  tax  alleged  to  be  due  from  the  estate  of  William  Gillmore, 
deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  I.  Danks  and  Paul     ling  motive  which  caused  him  to  make 


Taylor,  for  appellants: 

The  object  of  the  Inheritance  Tax 
Act  is  not  to  prevent  a  parent  from 
giving  the  whole  or  any  portion  of  his 
property  to  his  children  during  his 
lifetime,  if  he  so  desires,  but  only  to 
subject  such  property  to  an  inheritance 
tax  if  the  gift  is  made  in  contempla- 
tion of  death. 

People  V.  Kelley,  218  111.  509,  75  N. 
E.  1038. 

Where  transfers  and  gifts  of  prop- 
erty take  effect  in  possession  and  en- 
joyment during  the  lifetime  of  the 
grantor,  they  are  not  subject  to  an 
inheritance  tax  unless  the  grantor's 
contemplation  of  death  was  the  impel- 


them. 

People  V.  Burkhalter,  247  111.  600^ 
189  Am.  St.  Rep.  351,  93  N.  E.  379. 

The  words  "in  contemplation  of 
death,"  used  in  the  Inheritance  Tax 
Statute,  mean  an  apprehension  of 
death,  arising  from  some  existing  in- 
firmity  or  impending  peril. 

People  V.  Carpenter,  264  111.  400, 106 
N.  E.  302;  Rosenthal  v.  People,  211 
111.  306,  71  N.  E.  1121;  State  v.  Pabst, 
189  Wis.  561,  121  N.  W.  351. 

The  Inheritance  Tax  Law  imposed  a 
special  tax,  and  in  ease  of  doubt  the 
language  must  be  construed  strictly 
against  the  government  and  in  favor 
of  the  taxpayer. 
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Re  Ullman,  263  111.  528,  51  L.R.A. 
(N.S.)  1075,  105  N.  E.  292,  Ann.  Cas. 
1915C,  321;  Re  Vassar,  127  N.  Y.  1, 
27  N.  E.  894;  Re  Enston  (People  v. 
Sherwood)  113  N.  Y.  174,  3  L.R.A. 
464,  21  N.  E.  87;  Re  Fayerweather, 
143  N.  Y.  119,  38  N.  E.  278 ;  Re  Miller, 
77  App.  Div.  478,  78  N.  Y.  Supp.  930. 

Where  the  grantor  reserves  the  in- 
come from  a  part  of  the  property  con- 
veyed before  his  death,  and  gives  the 
balance  to  his  heirs  absolutely,  in  fix- 
ing the  inheritance  tax  upon  his  es- 
tate, the  court  may  fix  the  tax  as  to 
such  part  as  an  interest  was  reserved 
in,  and  should  not  assess  it  against 
the  part  given  absolutely,  unless  it  af- 
firmatively appears  from  the  evidence 
that  such  conveyance  was  made  in 
contemplation  of  death. 

People  V.  Kelley,  218  111.  515,  75 
N.  E.  1038;  People  v.  Moir,  207  111.  180, 
99  Am.  St.  Rep.  205,  69  N.  E.  905. 

Messrs.  Edward  J.  Brundage,  Attor- 
ney General,  and  Floyd  E,  Britton  and 
Harry  S.  Parker,  Assistant  Attorneys 
General,  for  the  People: 

The  question  whether  a  gift  is  in 
contemplation  of  death  is  one  of  fact, 
and  must  depend  upon  the  circum- 
stances of  each  particular  case. 

Re  Benton,  234  111.  366,  18  L.R.A. 
(N.S.)  458,  84  N.  E.  1026,  14  Ann.  Cas. 
107;  People  v.  Kelley,  218  111.  509,  75 
N.  E.  1038 ;  Re  Mahlstedt,  67  App.  Div. 
176,  73  N.  Y.  Supp.  818. 

An  irrevocable  absolute  gift  inter 
vivos,  if  in  contemplation  of  death,  is 
taxable,  though  not  causa  mortis. 

Rosenthal  v.  People,  211  111.  306,  71 
N.  E.  1121;  Merrifield  v.  People,  212 
111.  400,  72  N.  E.  446 ;  Re  Benton,  234 
111.  366,  18  L.R.A.(N.S.)  458,  84  N.  E. 
1026,  14  Ann.  Gas.  107. 

A  gift  is  made  in  contemplation  of 
an  event  when  it  is  made  in  expecta- 
tion of  that  event  and  having  it  in 
view;  and  a  gift  made  when  the  donor 
is  looking  forward  to  his  death  as  im- 
pending, and  in  view  of  that  event,  is 
within  the  language  of  the  statute. 

Rosenthal  v.  People,  supra* 

In  determining  whether  a  gift  has 
been  made  in  contemplation  of  death 
it  should  be  considered  what  the  im- 
pelling motive  was  that  caused  the 
gift  to  be  made;  and  where  there  is  no 
other  moving  cause  than  the  expecta- 
tion of  death,  the  gifts  are  in  con- 
templation of  death. 

Ibid. ;  People  v.  Burkhalter,  247  111. 
600,  139  Am.  St.  Rep.  351,  93  N.  E. 
379. 

In  the  eye  of  the  law,  transfers  of 


real  estate  may  be  absolute  and  vest 
the  fee  in  the  grantee,  and  yet  be  in 
contemplation  of  death,  and  liable  to 
an  inheritance  tax. 

Merrifield  v.  People,  212  111.  405,  72 
N.  E.  446. 

"In  contemplation  of  death"  means 
an  apprehension  of  death  arising  from 
existing  infirmity  or  impending  peril. 

People  V.  Carpenter,  264  111.  400, 
106  N.  E.  302. 

Advanced  age  is  a  circumstance  to 
be  taken  into  consideration  in  deter- 
mining whether  a  gift  is  in  contempla- 
tion of  death,  and  may  even  raise  a 
presumption  that  it  was  made  in  con- ' 
templation  of  death. 

Re  Dunne,  N.  Y.  L.  J.  May  25,  1914 ; 
Gleason  &  O.  Inheritance  Taxn.  p.  82. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judg- 
ment of  the  county  court  of  Effing" 
ham  county  fixing  a  tax  of  $8,213 
under  the  Inheritance  Tax  Law 
(Kurd's  Rev.  Stat.  1917,  chap.  120, 
§§  366--388h)  against  Maude  B. 
banks  on  account  of  property  trans- 
ferred to  her  by  her  father,  William 
Gillmore.  No  question  is  raised  as 
to  the  regulari^  of  the  proceedings 
by  which  the  tax  was  assessed^  so 
the  only  question  in  controversy  is 
the  liability  for  such  tax  of  certain 
real  estate  conveyed  to  Maude  B. 
Danks  by  deeds  made  by  William 
Gillmore^  deceased,  two  years  prior 
to  his  death.  The  county  court  held 
the  transfers  were  taxable  as  gifts 
made  "in  contemplation  of  death," 
and  accordingly  entered  an  order 
assessing  the  tax.  From  this  de- 
cision George  I.  Danks,  as  executor, 
and  Maude  B.  Danks,  have  prose- 
cuted their  appeal  to  this  court. 

The  facts  were  stipulated  in  the 
trial  court,  and  so  far  as  they  are 
material  to  be  considered  here  may 
be  stated  as  follows :  William  Gill- 
more,  a  resident  of  Edgewood,  Ef- 
fingham county,  this  state,  departed 
this  life  testate  on  May  9,  1917, 
leaving  him  surviving  Maude  B. 
Danks  and  James  L.  Gillmore,  his 
children  and  only  heirs  at  law.  He 
left  an  original  will,  dated  Novem- 
ber 13, 1907,  to  which  were  attached 
two  codicils,  one  dated  December  3, 
1912,  shortly  after  the  death  of  his 
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wife,  and  the  other  November  13, 
1915,  a  week  after  the  execution  of 
the  last  deed  here  in  question.  The 
will  and  codicils  were  duly  admit- 
ted to  probate  and  letters  testa- 
mentary issued.  The  appraised 
value  of  his  estate,  other  than  the 
land  on  which  the  tax  in  contro- 
versy was  assessed,  was  $89,421.30. 
Maude  B.  Danks,  as  residuary  lega- 
tee under  such  will,  received  notes 
and  personal  property  aggregating 
$67,667.16.  She  also  received  from 
her  father,  by  assignment  made  on 
November  6,  1915,  notes  and  mort- 
gages aggregating  $44,000,  on 
which  he  reserved  the  interest  or 
income  during  his  life.  It  is  ad- 
mitted this  property  was  subject  to 
an  inheritance  tax.  In  addition  to 
the  above  property,  deceased  in  his 
lifetime  conveyed  to  his  daughter, 
Maude,  real  estate  valued  at  $69,- 
083.  March  26,  1915,  he  executed 
three  deeds,  conveying  to  her  a  tract 
of  1,355.41  acres,  valued  at  $31,834, 
and  November  6,  1915,  he  executed 
four  deeds,  conveying  to  her  1,- 
024J23  acres,  valued  at  $87,249.  All 
of  this  land  is  situated  in  Effingham 
county,  this  state.  The  deeds  were 
intended  as  absolute  conveyances  of 
the  property  described  therein,  and 
were  duly  executed,  acknowledged, 
and  delivered  at  the  time  made.  The 
eonsideratio/i  stated  id  each  deed  is 
''love  and  affection  and  $1/'  At 
the  time  the  deeds  were  made  the 
land  was  under  lease  to  George  I. 
Banks,  son-in-law  of  the  deceased, 
at  an  annual  rental  of  $1.  The 
lease  was  made  January  1,  1914, 
and  runs  for  the  period  of  the 
natural  life  of  the  lessor,  William 
Gillmore.  At  the  time  the  deeds 
were  made  Gillmore  was  affected 
with  heart  trouble  and  arterioscle- 
rosis of  some  two  or  three  years' 
standing,  and  was  continually  un- 
der treatment  and  care  of  a  physi- 
cian. He  had  consulted  a  specialist, 
and  was  fully  advised  as  to  the 
nature  of  his  trouble.  He  was  tak- 
ing medicine  daily  for  his  heart. 
During  the  last  two  or  three  years 
of  his  life  he  was  constantly  attend- 
ed by  a  maid.    He  was  not,  however, 

7  A.L.R.— 65. 


V.  DANKS.  1025 

124  N.  B,  625.) 

confined  to  his  bed,  but  was  up  and 
around  the  house,  and  nearly  every 
day  went  to  his  store,  a  short  dis- 
tance from  his  home.  At  the  time 
the  deeds  were  made  his  condition 
of  health  was  fairly  good,  consider- 
ing his  age  and  the  nature  of  the 
disease  with  which  he  was  afflicted, 
'  and  it  is  not  claimed  his  condition 
was  then  any  different  from  what  it 
had  been  for  some  months  before. 
No  serious  attacks  of  heart  trouble 
are  shown  to  have  occurred  until  a 
few  days  before  his  death.  Some 
years  before  he  died  he  gave  to  his 
son,  James  L.  Gillmore,  a  tract  of 
160  acres  of  land  in  Clay  county,  in 
this  state,  and  $1,000  in  cash*  This 
deed  is  dated  May  1,  1905.  At  the 
same  time  he  took  from  his  son  a 
receipt,  in  which  it  was  recited  that 
the  father  had  previously  given  the 
son  money  and  other  property,  and 
that  in  consideration  of  such  gifts 
and  conveyances  made  it  was 
agreed  that  the  son  had  received 
his  full  share  in  the  estate,  and  that 
in  the  event  his  father  preceded 
him  in  death  he  would  not  be  en- 
titled to  any  share  in  the  estate,  nor 
would  he  have  any  claim  or  de- 
mands of  any  kind  or  nature  what- 
ever, against  it.  The  value  of  the 
property  previously  given  to  the 
son  is  not  shown.  On  September  6, 
1912,  he  also  made  a  gift  of  a  tract 
of  62  acres  of  land  in  Effingham 
county  to  a  nephew,  Erastus  S.  Gill- 
more, by  executing  a  deed  to  the 
same,  which  was  placed  in  a  sealed 
envelop  and  left  with  a  bank  at 
Edgewood,  to  be  delivered  to  the 
grantee  at  the  grantor's  death.  No 
gifts  or  transfers  of  property  of  any 
kind  are  shown  to  have  been  made 
to  Maude  B.  Danks  prior  to  the  con- 
veyances in  question,  unless  the 
lease  of  this  land  to  her  husband  on 
January  1,  1914,  can  be  so  consid- 
ered. About  ten  years  Ijefore  his 
death  the  deceased  induced  his 
daughter  and  her  husband,  George 
L  Danks,  to  give  up  their  home  in 
the  West  and  come  and  reside  with 
him.  At  the  time  this  was  done 
George  L  Danks  took  upon  himself 
the  mani^gement  of  the  business  of 
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deceased,  and  in  return  received  a 
grocery  store  located  at  Edgewood 
and  $1,000  worth  of  stock  in  the 
First  National  Bank  of  Effingham, 
and  later  a  lease  to  the  land  subse- 
quently conveyed  to  the  daughter, 
and  a  gift  of  the  horses,  cattle,  and 
farm  tools  which  the  deceased  then 
owned.  It  is  also  stipulated  that  de- 
ceased on  several  occasions  told  the 
officer  who  took  the  acknowledg- 
ment to  the  deeds  that  he  was  going 
to  give  his  land  to  his  daughter, 
and  that  on  the  day  the  last  deed 
was  executed  he  told  the  officer  he 
was  giving  all  his  land  to  Maude. 
By  his  original  will,  executed  No- 
vember 13,  1907,  he  gave  the  bulk 
of  the  property  he  then  owned,  in- 
cluding the  property  against  which 
the  tax  in  question  was  assessed,  to 
his  daughter,  and  by  the  codicil  exe- 
cuted December  3, 1912,  shortly  aft- 
er the  death  of  his  wife,  he  gave  to 
his  daughter  the  property  he  had 
previously  devised  to  his  wife,  and 
by  the  second  codicil,  made  Novem- 
ber IS,  1916,  he  directed  that  his 
daughter  pay  to  her  brother,  James 
L.  Gillmore,  $30  a  month  so  long  as 
he  lived,  with  the  further  provision 
that  should  the  son  attempt  in  any 
way  to  contest  the  will  or  any  dis- 
position made  by  him  of  his  prop- 
erty, the  son  should  forfeit  his  right 
to  such  monthly  payment. 

The  sole  question  presented  by 
this  record  is  whether  or  not,  under 
the  facts  as  stipulated,  with  all  le- 
gitimate inferences  to  be  drawn 
therefrom,  the  conveyances  in  ques- 
tion are  to  be  deemed  to  have  been 
made  ^'in  contemplation  of  death" 
as  those  words  are  used  in  the  stat- 
ute. The  Inheritance  Tax  Law  was 
not  intended  to  prevent  a  person 
from  disposing  of  his  property  in 
any  legitimate  way  he  sees  fit 
(People  V.  Burkhalter,  247  111.  600, 
139  Am.  St.  Rep,  351,  93  N.  E.  379), 
nor  to  prevent  a  parent,  in  his  life- 
time, from  giving  to  his  children 
the  whole  or  any  part  of  his  estate, 
so  long  as  the  gift  was  not  intended 
as  a  testamentary  disposition  of  his 
property,  or  made  in  contemplation 
of  the    donor's  death    (People  v. 


Kelley,  218  111.  509,  75  N.  E.  1038). 
The  law  merely  imposes  a  tax  upon 
the  right  of  succession  to  the  owner- 
ship of  property  through  the  oper- 
ation of  the  laws  relating  to  descent 
and  devise.  Kochersperger  v.  Drake, 
167  111.  122, 41  L.R.A.  446,  47  N.  E. 
321;  Re  Benton,  234  111.  366,  18 
•  L.R.A.(N.S.)  458,  84  N.  E.  1026,  14 
Ann.  Cas.  107.  The  purpose  of  the 
provisions  imposing  a  tax  upon 
gifts  and  transfers  intended  to  take 
effect  in  possession  or  enjoyment 
after  the  death  of  the  donor,  or 
made  in  contemplation  of  his  death, 
was  to  prevent  an  evasion  of  such 
laws  by  a  distribution  of  property 
just  before  or  in  anticipation  of  the 
owner's  death.  Its  manifested  pur- 
pose was  to  include  all  gifts  or 
transfers  made  prior  to  the  donor's 
death  which  were  similar  in  their 
nature  and  effect  to  a  testamentary 
disposition  of  property,  or  accom- 
plished the  same  object,  under  cir* 
cumstances  which  imparted  to  it  the 
characteristics  of  a  devolution  of 
property  made  in  anticipation  of 
the  donor's  death.  Rosenthal  v. 
People,  211  III.  306,  71  N.  E.  1121. 

A  gift  is  made  ''in  contemplation 
of  death"  when  it  is  made  in  ex* 
pectation  of  that  event,  or  with  Uuit 
event  in  view.  Ibid.  The  term 
does  not  mean  that  general  expecta-^ 
tion  which  all  rational  'persons  have 
that  they  must  die  some  time,  but 
refers  more  particularly  to  that  ap- 
prehension of  death  which  arisea 
from  some  existing  infirmity  of  such 
a  character  as  would  prompt  an  or* 
dinarily  prudent  person  to  make  a 
disposition  of  his  property  and  be- 
stow it  upon  those  whom  he  regard- 
ed as  most  entitled  to  be  the 
recipients  of  his  bounty.  People  v. 
Carpenter,  264  HI.  400,  106  N.  E. 
302.  What  prompts  the  making  of 
such  a  conveyance  rests  upon  the 
facts  and  circumstances  surround- 
ing each  particular  case.  No  gen- 
eral rule  can  be  formulated  which 
will  fit  all  cases,  but  each  case  must 
be  examined  and  determined  on  its 
own  facts  and  circumstances,  in  the 
light  of  the  experience  which  the 
courts  have  gained  in  dealing  with 
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such  matters.  For  this  purpose  the 
donor's  age,  physical  condition,  and 
any  action  contemplated  to  be  taken 
by  him  with  respect  to  his  health,  as 
well  as  the  length  of  time  he  sur- 
vives the  making  of  the  transfers, 
are  all  proper  matters  to  be  consid- 
ered in  determining  whether  or  not 
the  act  was  done  in  contemplation 
of  death.    If,  upon  a  consideration 

Bvidenee-  ^^  ^'^  ^^^  surround- 

Kift  m  Gontem-  ing  facts  and  cir- 
.•lation  of  death,  ^umstances,  it  is  ap. 

parent  the  donor's  condition  was 
such  that  he  might  reasonably  have 
expected  death  at  any  time,  and  the 
disposition  made  of  his.  property  is 
such  as  he  had  contemplated  making 
in  that  event,  or  such  as  he  might 
reasonably  be  supposed  to  have  de- 
sired to  be  made  at  his  death,  and 
no  other  moving  cause  is  apparent 
for  making  the  transfer  at  the  time 

Taz-sift  in  ^*    was    made,    the 

contemplation      gift  wiU  be  deemed 

of  death.  j^   jj^^^    ^gg^   ^^^^ 

in  contemplation  of  death,  even 
though  the  transfer  is  absolute  in 
form,  and  such  as  would  invest  the 
donee  with  the  absolute  right  to  the 
property  during  the  lifetime  of  the 
donor.  Rosenthal  v.  People,  supra ; 
Merrifield's  Estate  v.  People,  212 
111.  400,  72  N.  E.  446 ;  People  v. 
Porter,  287  III.  401,  post,  1041,  123 
N.  E.  59. 

In  the  instant  case  the  donor  was 
past  eighty-eight  years  of  age,  in 
poor  health,  under  a  specialist's 
care,  and  constantly  in  charge  of  an 
attendant  or  maid.  He  was  affected 
with  an  incurable  disease,  was  fully 
advised  of  that  fact,  and  was  no 
longer  taking  any  active  interest  in 
his  business  affairs.  His  whole  en- 
vironment was  that  of  a  man  who 
realized  that  he  had  not  long  to  live, 
and  his  thoughts  seemed  centered 
upon  making  provision  for  those 
who  were  to  enjoy  his  property  aft- 
er his  death.  This  is  shown  by  the 
transfer  of  his  store  and  farm 
property  to  his  son-in-law ;  the  exe- 
cution of  a  lease  of  the  land  in  ques* 
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tion,  at  a  nominal  rental,  for  the 
period  of  his  natural  life;  the  gift 
of  certain  of  his  property  to  his  son ; 
the  taking  from  the  son  of  an  ac- 
knowledgment that  he  had  received 
his  share  of  his  father's  estate ;  the 
execution  of  the  deed  for  certain 
lands  to  his  nephew,  to  be  delivered 
at  his  death;  the  execution  of  the 
deeds  in  question;  the  assignment 
of  the  notes  and  securities  to  his 
daughter,  in  which  he  reserved  the 
interest  or  income  during  his  life; 
and  the  almost  simultaneous  execu- 
tion of  the  codicil  to  his  will,  by 
which  he  endeavored  to  make  the 
prior  gifts  to  his  daughter  doubly 
secure  to  her.  All  of  these  are  the 
acts  of  a  man  who  realizes  that  his 
death- is  apt  to  oc-  ^^,^,^,^  ^^,^ 
cur  m  the  near  arift  in  contem- 
future  and  is  mak-  "^'""^  ^'  **•**• 
ing  preparation  for  that  event.  In 
this  respect  the  case  at  bar  is  clearly 
distinguishable  from  People  v. 
Kelley,  supra,  the  case  mainly  relied 
upon  by  appellants.  In  that  case 
the  trust  deed  was  executed  because 
the  donor  felt  his  sons  were  not 
making  as  much  money  in  their 
business  as  their  stations  in  life  re- 
quired, and  the  object  of  the  trust 
deed  was  to  place  them  in  the  pres- 
ent enjoyment  of  the  income  of  the 
property  and  supply  them  with 
ample  means  for  their  stations  in 
life.  No  such  object  prompted  the 
making  of  the  transfers  in  question 
here.  By  the  deeds  in  question  na 
estate  in  present  enjoyment  was; 
created  in  the  daughter,  and  she  wa£^ 
not  presently  enriched  by  the  con- 
veyances. The  land  conveyed  waa  . 
still  subject  to  a  lease  to  her  hus- 
band at  a  nominal  rental,  and  she 
would  not  come  into  the  enjoyment 
of  it  until  after  her  father's  death. 
The  conveyances  by  deed  merely 
confirmed  in  her  what  her  father 
had  already  provided  she  should 
take  under  the  will. 

The  judgment  of  the  County 
Court  of  Effingham  County  was 
ris^t,  and  it  is  affirmed. 
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ANNOTATION. 

When  transfer  deemed  to  be  one  in  contemplation  of  deadi,  witUn  die  meMi- 

ing  of  die  Inheritance  Tax  Law. 


I.  In  general,   1028. 

II.  Theory    limiting    meaning    to    gifts 
causa  mortis,  1030. 

III.  Joint  tenancies,  1032. 

IV.  Antenuptial  agreements,  1033. 

V.  Application  to  various  states  of  facts, 
1034. 

/.  In  general. 

When  there  is  a  gift  or  transfer  in 
contemplation  of  death  within  the 
meaning  of  the  succession  or  inherit- 
ance taxing  statutes  is  a  question  that 
cannot  be  answered  in  any  general 
way,  for  the  answer  to  the  question 
depends  upon  the  facts  in  the  indi- 
vidual case.  Whether  there  is  a  gift 
in  contemplation  of  death  is  almost 
uniformly  treated  as  a  question  of 
fact.  Spreckels  v.  State  (1916)  30 
CaL  App.  363,  158  Pac.  549;  McDoug- 
aid  V.  Wulzen  (1917)  34  Cal.  App.  21, 
166  Pac.  1033;  People  v.  Kelley  (1905) 
218  IlL  509,  75  N.  E.  1038;  Re  Crary 
(1900)    31  Misc.  72,  64  N.  Y.  Supp. 

560.  In  Nickel  v.  State  (1918)  —  CaL 
— ,  175  Pac.  641,  an  action  by  the 
transferee  of  property,  against  the 
state,  to  quiet  title  against  the  claim 
for  inheritance  taxes  by  the  state,  al- 
leging that  the  transfer  was  made  in 
contemplation  of  death,  and  was  there- 
fore taxable,  it  was  claimed  that  the 
complaint  by  inference  and  presump- 
tion affirmatively  showed  that  the 
transfer  was  made  in  contempla- 
tion of  death.  The  court  states 
that  it  was  conceded  by  both  par- 
ties that  ordinarily  the  question  of 
whether  or  not  a  gift  is  made  in  con- 
templation of  death,  and  for  that  rea- 
son is  liable  to  tax,  is  one  of  fact,  to 
be  determined  by  the  trial  court  from 
the  nature  and  character  of  the  in- 
strument of  conveyance,  and  from  all 
the  circumstances  surrounding  its  ex- 
ecution. 

In  State  v.  Pabst  (1909)   189  Wis. 

561,  121  N.  W.  351,  the  question 
whether  there  has  been  a  transfer  in 
contemplation  of  death  seems  to  be 
treated  as  one  of  law;  at  least  the 


court  states  that,  as  a  conclusion  of 
law,  the  trial  court  found  that  there 
had  been  a  transfer  in  contemplation 
of  death. 

In  some  cases  in  New  York  the 
words,  "in  contemplation  of  death," 
have  been  limited  by  a  rule  of  law  to 
gifts  causa  mortis;  and  a  question  of 
law  is  presented  as  to  whetheV  the 
placing  of  property  in  a  particular 
form  of  ownership,  such  as  a  joint 
tenancy,  results  in  a  gift  in  contem- 
plation of  death  because  of  the  suc- 
cession to  the  entire  property  by  the 
survivor  upon  the  death  of  one  of 
the  tenants.  There  is  apparently  a 
rule  of  law  announced  also  in  some  of 
the  cases  dealing  with  antenuptial 
contracts.  But  generally,  as  above 
stated,  a  determination  of  whether 
there  is  a  transfer  in  contemplation  of 
death  presents  a  question  of  fact. 

Whether  a  transfer  is  in  contem- 
plation of  death,  being  a  question  of 
fact,  no  general  rule  can  be  formu- 
lated that  will  determine  when  there 
has  been  such  a  transfer.  There  are, 
however,  some  general  rules  that  as- 
sist in  determining  the  question. 

Under  the  ordinary  form  of  statute 
taxing  transfers  by  deed,  grant,  bar- 
gain, sale,  or  gift  in  contemplation  of 
the  death  of  the  transferrer,  it  is  well 
settled  that  not  every  transfer  of  prop- 
erty by  way  of  gift  is  intended  to  be 
subjected  to  a  tax.  Spreckels  v.  State 
(1916)  30  Cal.  App.  863,  158  Pac.  549; 
Rosenthal  v.  People  (1904)  211  IlL 
806,  71  N.  E.  1121;  People  v.  Kelley 
(1905)  218  IlL  509, 75  N.  E.  1038;  Peo- 
ple V.  Burkhalter  (1910)  247  IlL  600, 
139  Am.  St.  Rep.  351,  93  N.  E.  379.  "It 
is  not  the  object  of  the  statute,"  says 
the  court  in  People  v.  Kelley  (1905) 
218  m.  509,  75  N.  E.  1038,  "to  prevent 
a  parent  from  giving  the  whole  or  any 
portion  of  his  property  to  his  children 
during  his  lifetime,  if  he  so  desire. 
The  only  effect  of  the  statute  as  a 
revenue  measure  is  to  subject  said 
property  to  an  inheritance  tax  if  the 
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gift  is  made  in  contemplation  of  the 
death  of  the  donor."  "An  owner  may 
give  away  or  otherwise  dispose  of  his 
■property  or  any  part  of  it,  in  any  man- 
ner he  sees  fit,  and  if  such  disposition 
takes  effect  in  possession  and  enjoy- 
ment during  his  lifetime  it  will  not  be 
subject  to  an  inheritance  tax  unless 
made  in  contemplation  of  his  death/' 
People  V.  Burkhalter  (1910)  247  111. 
600, 139  Am.  St.  Rep.  351,  93  N.  E.  379. 
It  is  only  when  such  a  transfer  is  in 
contemplation  of  the  death  of  the 
transferrer,  as  clearly  expressed  in 
the  statute,  that  the  taxing  law  oper- 
ates thereon.  The  question  thus  nar- 
rows down  to  what  constitutes  a  trans- 
fer in  contemplation  of  death.  The 
phrase,  "contemplation  of  death,"  does 
not  refer  to  the  general  expectation  of 
death  that  is  entertained  by  all  per- 
sons (Spreckels  v.  State  (1916)  30  Cal. 
App.  363,  158  Pac.  549;  People  v. 
Danks  (reported  herewith)  ante, 
1023;  Conway's  Estate  v.  State  (1918) 
—  Ind.  App.  — ,  120  N.  E.  717;  State 
V.  Pabst  (1909)  139  Wis.  561,  121  N. 
W.  351;  see  Re  Baker  (1903)  83  App. 
Div.  530,  82  N.  Y.  Supp.  390,  affirmed 
in  (1904)  178  N.  Y.  575,  70  N.  E.  1094, 
infra) ;— death  must  be  impending. 
The  language  used  by  the  courts  de- 
fines the  term  better  tiian  any  compos- 
ite statement  can  do.  See  the  report- 
ed case  (People  v.  Danks).  It  has 
been  stated  that  a  gift  is  made  in  con- 
templation of  death  if  made  when  the 
donor  is  looking  forward  to  his  death 
as  impending,  and  in  view  of  that 
event.  Rosenthal  v.  People  (1904) 
211  111.  306,  71  N.  E.  1121.  The  court 
in  Re  Roach  (1905)  10  Ont.  L.  Rep. 
208,  states  that  the  words  "in  contem- 
plation of  death,"  as  used  in  the  In- 
heritance Tax  Statute,  "must  be  held 
to  refer  to  an  actual  impending  death, 
and  not  to  a  case  in  which  death  was 
an  event  which  was  not  expected  to 
take  place  immediately  or  within  a 
measured  time."  The  contemplation 
of  death  must  be  the  impelling  motive 
without  which  the  conveyance  would 
not  be  made,  in  order  to  subject  a 
transfer  of  property  to  the  tax.  Peo- 
ple V.  Burkhalter  (111.)  supra.  "Con- 
templation of  death"  means  an  appre- 
hension of  death  which  arises  from 


some  existing  infirmity  or  impending 
peril.  People  v.  Carpenter  (1914) 
264  111.  400,  106  N.  E.  302.  It  has  been 
stated  that  "the  meaning  of  the  words 
'in  contemplation  of  death,'  as  used  in 
the  statute,  must  be  inferred  and  as- 
certained from  the  context  of  the  act 
and  the  object  sought  to  be  accom- 
plished by  the  law.  It  is  manifest  that 
they  were  intended  to  cover  transfers 
of  parties  who  were  prompted  to  make 
them  by  reason  of  the  expectation  of 
death,  and  which,  in  view  of  that 
event,  accomplish  transfers  of  the 
property  of  decedents  in  the  nature 
of  testamentary  dispositions.  It  is 
therefore  obvious  that  they  are  not 
used  as  referring  to  that  expectation 
of  death  generally  entertained  by 
every  person.  The  words  are  evident- 
ly intended  to  refer  to  an  expectation 
of  death  which  arises  from  such  a 
bodily  or  mental  condition  as  prompts 
persons  to  dispose  of  their  property 
and  bestow  it  on  those  whom  they  re- 
gard as  entitled  to  their  bounty." 
State  V.  Pabst  (1909)  139  Wis.  561, 121 
N.  W.  351.  The  words  "in  contempla- 
tion of  death,"  as  used  in  Inheritance 
Tax  Statutes,  refer  "to  that  expecta- 
tion of  death  which  arises  from  such 
bodily  or  mental  conditions,  irrespec- 
tive of  the  cause  in  any  particular 
case,  which  prompts  persons  to  dis- 
pose of  their  property  to  those  they 
deem  entitled  to  their  bounty."  Con- 
way's Estate  V.  State  (1918)  —  Ind. 
App.  — ,  120  N.  E.  717.  It -is  only 
when  the  transfer  is  immediately  and 
directly  prompted, by  the  expectation 
of  death, — in  other  words,  when  con- 
templation of  death  is  the  motive 
without  which  the  transfer  would  not 
have  been  made;  the  expectation  of 
death  must  be  the  direct,  specific,  and 
immediate  animating  cause  of  the 
transfer,  which  is  in  the  nature  of  a 
testamentary  disposition.  Spreckels  v. 
State  (1916)  30  Cal.  App.  363,  158  Pac. 
549. 

Advanced  age  of  itself  is  not  suffi- 
cient to  prove  that  a  gift  was  made 
in  contemplation  of  death.  State  v. 
Thompson  (Re  Dessert)  (1913)  154 
Wis.  320,  46  L.R.A.(N.S.)  790,  142  N. 
W.  647,  Ann.  Cas.  1915B,  1084.  The 
court  here  states  that  "an  act  is  not 
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done  in  contemplation  of  death  when 
the  feeling  that  dissolution  is  ap- 
proaching is  absent,  and  is  not  the 
cause  which  impels  or  prompts  the 
doing  of  the  act.  An  aged  person  in 
good  health,  who  has  acquired  a  com- 
petency, and  who  desires  to  retire 
from  active  life,  may  desire  to  distrib- 
ute a  portion  of  his  accumulations 
among  his  children  without  any 
thought  of  impending  death.  He  may 
derive  genuine  enjoyment  from  seeing 
them  enjoy  the  fruits  of  his  accumula- 
tions if  they  put  them  to  good  use, 
and  may  take  pleasure  in  giving  his 
advice  or  counsel  as  to  how  the  busi- 
ness or  property  turned  over  should 
be  managed  or  handled.  The  question 
of  whether  such  a  person  may  have  a 
few  years  or  many  years  to  live  is  not 
a  consideration  that  has  entered  into 
or  affected  the  transaction.  He  does 
not  give  because  he  is  anticipating 
death,  but  because  it  affords  him  a 
pleasure  in  life.  .  .  .  We  do  not 
think  the  court  can  fix  any  particular 
age  limit  and  say  that  after  it  is 
reached  a  party  can  give  his  property 
away  only  in  contemplation  of  death." 

The  words  "contemplation  of  death" 
are  defined  in  some  statutes  to  include 
that  expectancy  of  death  which  actu- 
ates the  mind  of  a  person  on  the  exe- 
cution of  his  will,  and  not  to  be  lim- 
ited to  that  expectancy  of  death  which 
actuates  the  mind  of  a  person  in  mak- 
ing a  gift  causa  mortis.  Re  Reynolds 
<1915)  169  Cal.  600,  147  Pac.  268;  Re 
Minor  (1919)  —  Cal.  — ,  4  A.L.R.  456, 
180  Pac.  813;  Cole  v.  Nickel  (1919)  — 
Nev.  — ,  177  Pac.  409,  affirmed  on  re- 
hearing in  (1919)  —  Nev.  — ,  185  Pac. 
565  (no  question  under  this  provision 
of  the  statute  arose  in  this  case).  It 
^as  held  in  Re  Reynolds  (Cal.)  su- 
pra, that  this  statutory  definition 
merely  serves  the  purpose  of  eluci- 
dating without  changing  the  law  by 
giving  fuller  expression  to  the  legis- 
lative intent  and  meaning. 

Other  statutes  make  a  gift  or  trans- 
fer within  a  stated  period  prior  to 
death  a  transfer  in  contemplation  of 
death.  See  note  to  Re  Ebeling,  4 
A.L.R.  1523,  as  to  the  constitutional- 
ity, construction,  and  effect  of  such  a 
legislative  definition. 


The  character  of  a  transfer  is  not 
wholly  determined  by  the  terms  of  the 
written  instrument  employed  to  ac- 
complish it.  Parol  evidence  of  the 
real  agreement  is  permitted  with  a 
latitude  similar  to  that  indulged  to 
show  a  resulting  trust,  or  to  trans- 
form a  deed  absolute  on  its  face  into 
a  mortgage.  Kelly  v.  Woolsey  (1918) 
177  Cal.  325,  170  Pac.  837.  The  state 
may  attack  the  consideration  ex- 
pressed in  the  transfer.  Abstract  & 
Title  Guaranty  Co.  v.  State  (1916)  173 
Cal.  691,  161  Pac.  264,  sustaining  the 
finding  of  the  trial  court  that  a  trans- 
fer expressed  to  be  in  consideration  of 
the  care  and  support  of  the  transfer- 
rer, and  of  a  small  cash  pajrment,  was 
not  a  transfer  upon  a  valuable  consid- 
eration. 

If  the  transfer  is  in  contemplation 
of  death,  it  is  subject  to  the  tax 
though  no  evidence  of  that  motive  ap- 
pears in  the  instrument  effecting  the 
transfer.  People  v.  Porter  (111.)  post, 
1041.  The  burden  of  showing  that  a 
transfer  is  subject  to  a  collateral  in- 
heritance tax  is  upon  the  state.  Re 
Wadsworth  (1917)  100  Misc.  439,  166 
N«  Y.  Supp.  716,  affirmed  without  opin- 
ion in  (1918)  185  App.  Div.  944,  172 
N.  Y.  Supp.  924. 

//.  Theory  lintiting  meaning  to  gifts 
oauea  mortis, 

A  theory  advanced  by  some  of  the 
New  York  courts  is  to  the  effect  that 
the  phrase  ''contemplation  of  death" 
includes  only  gifts  causa  mortis,  and 
excludes  gifts  inter  vivos.  According- 
ly only  gifts  causa  mortis  are  held 
taxable ;  a  gift  inter  vivos  is  not  taxa- 
ble unless  made  and  received  with  the 
intent  and  for  the  purpose  of  evading 
the  tax.  Re  Seaman  (1895)  147  N.  Y. 
69,  41  N.  E.  401  (dictum)  ;  'Re  Edger- 
ton  (1898)  35  App.  Div.  125,  54  N.  Y. 
Supp.  700,  affirmed  without  opinion  in 
(1899)  158  N.  Y.  671,  52  N.  E.  1124; 
Re  Spaulding  (1900)  49  App.  Div.  541, 
63  N.  Y.  Supp.  694,  affirmed  without 
opinion  in  (1900)  163  N.  Y.  607,  57 
N.  E.  1124;  Re  Cornell  (1901)  66  App. 
Div.  162,  73  N.  Y.  Supp.  32,  modified  in 
(1902)  170  N.  Y.  423,  63  N.  E.  445,  see 
infra;  Re  Bullard  (1902)  76  App.  Div. 
207,  78  N.  Y.  Supp.  491 ;  Re  Hendricks 
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(1914)  168  App.  Div.  413,  148  N.  Y, 
Supp.  511;  Re  Graves  (1907)  52  Misc. 
433,  103  N,  Y.  Supp.  571 ;  Re  Stebbins 
(1907)  52  Misc.  438,  103  N.  Y,  Supp. 
563.  In  some  of  the  New  York  cases, 
the  phrase  ''contemplation  of  death" 
is  not  expressly  confined  to  gifts  causa 
mortis,  but  it  is  stated  in  cases  in- 
volving gifts  inter  vivos  that  the 
transfer  is  not  taxable  unless  it  was 
made  in  contemplation  of  death,  and 
for  the  purpose  of  defrauding  the 
state  of  the  transfer  tax.  Re  Mahl- 
stedt  (1901)  67  App.  Div.  176,  73  N.  Y. 
Supp.  818,  afiHrmed  without  opinion  in 
(1902)  171  N.  Y.  652,  63  N.  E.  1119. 

In  Re  Cornell  (1902)  66  App.  Div. 
162,  73  N.  Y.  Supp.  32,  transfers  of 
securities  by  an  elderly  bachelor,  one 
transfer  taking  place  at  about  two 
years  before  his  death,  another  about 
six  months  before,  to  his  medical  ad- 
viser, when  the  donor  apprehended  no 
^  immediate  danger  of  death,  although 
suffering  from  a  serious  disease,  was 
held  not  to  be  a  transfer  in  contem- 
plation of  death,  since  the  absolute 
property  was  vested  in  the  donee,  and 
there  was  nothing  to  show  that  the 
gift  was  made  to  avoid  the  payment 
of  the  transfer  tax.  The  donor  re- 
served the  income  from  the  securi- 
ties for  his  life,  and  the  court  of  ap- 
peals in  (1902)  170  N.  Y.  423,  63  N.  E. 
445,  held  the  transfers  subject  to  the 
tax  because  of  this  fact,  but  there  is 
no  discussion  in  the  opinion  of  the 
court  of  appeals  as  to  transfers  in 
contemplation  of  death,  and  it  seems 
more  likely  that  the  theory  of  the 
court  of  appeals  is  that  it  was  a  trans- 
fer to  take  effect  in  possession  or  en- 
joyment at  death,  and  for  this  reason 
was  taxable,  although  nothing  is  stat- 
ed as  to  the  theory.  The  decision  of 
the  surrogate,  taxing  the  transfers,  * 
was  affirmed  by  the  court  of  appeals. 

A  transfer  of  property  under  condi- 
tions which  made  it  clear  that  ''if  the 
transaction  was  not  a  mere  pretext  to 
evade  the  payment  of  the  transfer  tax, 
at  least  the  gift  was  one  not  intended 
to  become  complete  in  either  enjoy- 
ment or  possession  until  after  the 
death  of  the  donor,"  was  held  subject 
to  the  tax  in  Re  Ball  (1914)  161  App. 
Div.  79,  146  N.  Y.  Supp.  499,  apparent- 


ly on  the  theory  that  if  it  was  a  trans- 
fer intended  to  evade  the  payment  of 
the  transfer  tax,  it  was  taxable  as  a 
transfer  in  contemplation  of  death. 
.  But  the  view  confirming  the  mean- 
ing of  the  words  to  gifts  causa  mortis 
has  not  been  uniformly  followed  in 
New  York.  Some  of  the  New  York 
decisions  define  the  words  in  the  terms 
of  the  general  rule  above  stated,  al- 
though relying  on  the  above  New  York 
cases,  which  confine  the  meaning  to  a 
gift  causa  mortis.  For  example,  in  Re 
Baker  (1903)  83  App.  Div.  530,  82  N. 
Y.  Supp.  390,  affirmed  without  opinion 
in  (1904)  178  N.  Y.  576,  70  N.  E.  1094, 
it  is  said  that  "this  court  has  held 
that  the  words  'in  contemplation  of 
the  death'  do  not  refer  to  that  gen- 
eral expectation  which  every  mortal 
entertains,  but  rather  the  apprehen- 
sion which  arises  from  some  existing 
condition  of  body,  or  some  impending 
peril  (Re  Spaulding  (1900)  49  App. 
Div.  541,  63  N.  Y.  Supp.  694,  affirmed 
in  (1900)  163  N.  Y.  607,  57  N.  E. 
1124) ;  and  this  we  believe  is  now  the 
generally  accepted  definition  of  the 
phrase."  In  Re  Hess  (1906)  110  App. 
Div.  476,  96  N.  Y.  Supp.  990,  affirmed 
in  (1907)  187  N.  Y.  554,  80  N.  E.  1111, 
where  there  was  a  conveyance  of  a 
farm  to  one  in  consideration  of  his 
agreement  to  support  the  grantor  and 
his  wife,  it  is  stated  that  there  was  no 
suggestion  that  the  conveyance  was 
in  contemplation  of  death;  that  "the 
apprehension  of  the  impending  disso- 
lution which  this  clause  signifies  did 
not  exist." 

In  other  New  York  cases  the  New 
York  statute  is  held  not  to  be  confined 
to  gifts  causa  mortis,  but  to  be  appli- 
cable to  gifts  inter  vivos  if  made  in 
contemplation  of  death.  Re  Birdsall 
(1897)  22  Misc.  180,  49  N.  Y.  Supp. 
450,  affirmed  without  opinion  in 
(1899)  43  App.  Div.  624,  60  N. 
Y.  Supp.  1133;  Re  Price  (1909) 
62  Misc.  149,  116  N.  Y.  Supp.  283; 
Re  Klein  (1915)  92  Misc.  318,  156 
N.  Y.  Supp.  585;  Re  Dee  (1913)  148 
N.  Y.  Supp.  423,  affirmed  without  opin- 
ion in  (1914)  210  N.  Y.  625,  104  N.  E. 
1128.  In  Re  Palmer  (1907)  117  App. 
Div.  360,  102  N.  Y.  Supp.  236,  Chase, 
J.,  denies  that  only  gifts  causa  mortis 
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are  included  in  the  term  "contempla- 
tion of  death."  The  other  members 
of  the  court  who  concur  in  the  deci- 
sion concur  only  in  the  result;  see 
infra.  Without  expressly  stating  any 
general  rule,  other  courts  from  this 
state  have  held  gifts  inter  vivos  to  be 
in  contemplation  of  death,  and  there- 
fore taxable.  Re  Hodges  (1915)  215 
N.  Y.  447,  109  N.  E.  559 ;  Re  Thompson 
(1914)  85  Misc.  291,  147  N.  Y.  Supp. 
157,  affirmed  in  (1915)  167  App.  Div. 
356,  153  N.  Y.  Supp.  164,  affirmed  with- 
out opinion  in  (1916)  217  N.  Y.  609, 
111  N.  E.  1101;  Re  Von  Bermuth 
(1913)  143  N.  Y.  Supp.  672.  The  later 
cases  in  New  York  have  not  generally 
followed  the  rule  which  confines  the 
meaning  of  the  words  "in  contempla- 
tion of  death"  to  gifts  causa  mortis, 
but  have  held  gifts  inter  vivos  subject 
to  the  tax  in  a  proper  case. 

The  view  confining  the  meaning  of 
the  phrase  "in  contemplation  of  death" 
to  a  gift  causa  mortis  has  been  repudi- 
ated in  other  states.  Rosenthal  v. 
People  (1904)  211  HI.  306,  71  N.  E. 
1121 ;  Re  Benton  (1908)  234  UL  366, 18 
L.R.A.(N.S.)  458,  84  N.  E.  1026,  14 
Ann.  Gas.  107;  Conway's  Estate  v. 
State  (1918)  —  Ind.  App.  — ,  120  N.  E. 
717;  State  v.  Pabst  (1909)  189  Wis. 
561,  121  N.  W.  851.  In  Merrifield's 
Estate  v.  People  (1904)  212  111.  400, 
72  N.  E.  446,  a  gift  inter  vivos  was 
held  subject  to  taxation  if  made  in 
contemplation  of  death.  A  gift  inter 
vivos  if  made  in  contemplation  of 
death  is  subject  to  the  tax  without  re- 
gard to  any  intent  to  evade  the  pay- 
ment of  the  tax.  Rosenthal  v.  People 
(1904)  211  111.  806,  71  N.  E.  1121. 

///.  Joint  tenancies. 

In  the  ease  of  joint  tenancies  there 
are  two  transfers  that  have  been 
urged  as  taxable.  There  is  (a)  the 
transfer  of  the  property  to  the  joint 
tenants,  and  (b)  the  succession  to  the 
whole  estate  by  the  survivor  upon  the 
death  of  one  of  the  joint  tenants.  It 
seems  clear  that  there  is  no  transfer 
in  contemplation  of  death,  in  the  suc- 
cession to  the  entire  property  by  the 
survivor  upon  the  death  of  one  of  the 
tenants.  Whatever  transfer  or  suc- 
cession takes  place  at  this  time  is  a 


transfer  or  succession  at  death,  and 
not  in  contemplation  of  death.  It  is 
stated  in  Re  Tilley  (1916)  166  App. 
Div.  240,  151  N.  Y.  Supp.  79,  af- 
firmed  without  opinion  in  (1916)  215 
N.  Y.  702,  109  N.  E.  1094,  that  "no 
right  passes  by  the  death  of  one  of  the 
parties,  for  where  the  deposit  is  in  the 
joint  names  of  the  parties  and  the  in- 
tent appears — as  it  now  must  under 
the  statute — ^to  create  the  joint  ten- 
ancy, its  effect  is  to  vest  title  in  the 
entire  fund  in  the  survivor.  .  .  • 
The  right  of  survivorship  vests  in  the 
creation  of  the  joint  tenancy,  and  the 
only  question  determined  by  death  is 
which  shall  take  the  entire  estate. 
Under  such  circumstances,  it  is  clear 
that  there  is  no  succession  to  be  taxed, 
for  it  was  not  'made  in  contemplation 
of  the  death  of  the  grantor,  vendor,  or 
donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after 
such  death.'  The  possession  is  given 
upon  the  creation  of  the  estate;  the 
rights  are  absolutely  and  conclusively 
fixed,  and  the  only  question  which  is 
contingent  is.  Which  of  two  or  more 
joint  tenants  shall  eventually  own  the 
entire  estate?" 

But  the  transfer  to  the  joint  ten- 
ants stands  on  the  same  ground  as 
any  other  transfer;  if  it  is  a  gift  and 
made  in  contemplation  of  the  death  of 
the  transferrer,  it  is  taxable.  Wheth- 
er a  gift  to  a  joint  tenancy  is  or  is 
not  a  gift  in  contemplation  of  death 
is  a  question  of  fact.  As  shown  above, 
the  rule  is  adhered  to  in  some  New 
York  cases  that  a  gift  inter  vivos  is 
not  subject  to  the  tax  unless  made 
with  the  intent  to  evade  the  tax.  This 
theory  is  adhered  to  in  Re  Stebbins 
(1907)  52  Misc.  438,  103  N.  Y.  Supp. 
563,  followed  in  Re  Graves  (1907)  52 
Misc.  433,  103  N.  Y.  Supp.  571,  in  hold- 
ing that  joint  bank  accounts  payable 
to  husband  or  wife  or  the  survivor 
were  not  taxable  ae  gifts  in  contem- 
plation of  death.  See  Re  Tilley 
(1916)  166  App.  Div.  240,  151  N.  Y. 
Supp.  79,  affirmed  without  opinion  in 
(1915)  216  N.  Y.  702,  109  N.  B.  1094, 
infra.  But,  under  the  general  rule 
that  gifts  inter  vivos  may  be  made  in 
contemplation  of  death,  within  the 
meaning  of  the  taxing  law,  no  ques- 
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tion  of  fraud  or  intent  to  evade  the 
tax  is  involved,  but  merely  a  question 
of  facL 

The  question  of  presumption  arises 
in  this  connection.  No  presumption 
that  a  transfer  is  in  contemplation  of 
death  arises  from  a  transfer  to  a  joint 
tenancy.  In  Re  Tilley  (N.  Y.)  supra, 
the  court,  in  holding  that  the  survivor 
of  a  joint  tenancy  existing  in  a  bank 
account  was  not  liable  to  pay  a  tax  in 
respect  to  one  half  the  account,  states 
that  'Vhile  there  might  be  a  joint  ten- 
ancy created  which  would  be  so  ob- 
viously fraudulent  in  its  inception  as 
to  take  it  out  of  the  general  rule,  we 
are  persuaded  that  where  an  account 
is  created  in  the  manner  permitted  by 
the  Banking  Law,  with  all  of  its  inci- 
dents known  and  recognized  in  the 
law,  it  cannot  be  presumed  that  there 
was  any  other  intention  than  that 
which  the  law  ascribes  to  such  an  act, 
and  that  property  thus  disposed  of  is 
not  'made  in  contemplation  of  .  »  . 
death,'  as  that  language  is  understood 
in  the  jurisprudence  of  this  state." 
The  Banking  Law  of  this  state  re- 
ferred to  made  a  joint  bank  deposit 
in  form  to  be  paid  to  either  of  the  de- 
positors or  the  survivor  of  them,  the 
property  of  such  persons  as  joint  ten- 
ants, and  provided  that  the  same,  to- 
gether with  all  interest  thereon, 
should  be  held  for  the  exclusive  use 
of  the  depositors,  and  might  be  paid 
to  either  during  the  lifetime  of  both, 
or  to  the  survivor  after  the  death  of 
one  of  them,  and  such  payment,  and 
the  receipt  or  acquittance  of  the  one 
to  whom  such  payment  is  made,  is 
made  a  valid  and  sufficient  release  and 
discharge  to  the  bank.  At  least,  there 
is  no  conclusive  presumption  from  a 
transfer  to  a  joint  tenancy  that  there 
is  a  transfer  in  contemplation  of 
death.  In  one  part  of  the  opinion  in 
Re  Gurnsey  (1918)  177  CaL  211,  170 
Pac.  402,  the  creation  of  a  joint  ten- 
ancy (which  in  this  case  was  a  joint 
bank  account)  is  stated  of  itself  to 
raise  no  inference  or  presumption  that 
it  was  done  in  contemplation  of  death ; 
in  another  part  of  the  opinion  it  is 
stated  that  the  creation  of  a  joint 
bank  account  and  the  addition  to  it 
of  deposits  made  by  way  of  gifts  from 


the  community  property  to  the  joint 
estate  do  not  constitute  conclusive 
evidence  that  the  gifts  were  made  in 
contemplation  of  death.  In  this  case 
a  finding  of  the  trial  court  that  the 
transfer  was  not  made  in  contempla- 
tion of  death  was  sustained. 

Even  if  a  joint  tenancy  is  created  in 
contemplation  of  death,  it  is  not  sub- 
ject to  the  tax  if  created  for  a  valu- 
able and  adequate  consideration.  Mc- 
Dougald  V.  Boyd  (1916)  172  Cal.  753, 
159  Pac.  168. 

Upon  the  general  question  of  con- 
sideration, see  note  to  People  v.  Por- 
ter, post,  1041. 

IV.  Antenuptial  agreements, 

A  transfer  in  pursuance  of  an  ante- 
nuptial agreement  is  generally  held 
not  to  be  a  transfer  in  contemplation 
of  death.  In  Re  Minor  (1919)  —  Cal? 
— ,  4  A.L.R.  456,  180  Pac.  813,  there 
was  held  to  be  no  transfer  in  contem- 
plation of  death  where,  upon  the  mar- 
riage of  a  man  seventy-eight  years  of 
age,  but  in  good  health  and  physically 
and  mentally  active  in  the  successful 
management  of  extensive  business  in^ 
terests,  to  a  woman  twenty-nine  years 
of  age,  an  oral  antenuptial  agreement 
was  entered  into  by  and  between  them 
whereby  it  was  agreed  that  the  woman 
ehould  receive  the  sum  of  $100,000  as 
a  marriage  settlement^  an  agreement 
that  was  partially  performed  on  the 
day  of  the  marriage  by  the  payment  of 
$50,000  in  cash,  and  over  three  years 
after  the  marriage  by  the  execution  of 
a  written  instrument  whereby  she  ac- 
knowledged the  prior  payment  of  $50,- 
000  in  cash  for  and  on  account  of  the 
antenuptial  agreement,  and  also  the 
transfer  and  indorsement  to  her  by 
her  husband  on  the  day  of  the  execu- 
tion of  the  written  instrument,  in  full 
and  final  performance  of  the  oral  an- 
tenuptial agreement,  of  a  fully  se- 
cured promissory  note  in  the  sum  of 
$50,000  originally  executed  and  made 
payable  to  the  husband,  which  in- 
strument contained  a  further  clause 
wherein  and  whereby  the  wife  prom- 
ised on  behalf  of  herself,  her  heirs, 
etc.,  in  consideration  of  the  full  per- 
formance of  the  antenuptial  agree- 
ment, to  relieve  and  forever  discharge 
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the  husband,  his  heirs,  executors,  and 
administrators,  from  any  claim  to  an 
interest  in  his  estate;  this  agreement 
was  executed  over  three  years  before 
the  death  of  the  husband,  and  about 
three  years  before  he  executed  his  last 
will  and  testament,  in  which  he  re- 
ferred to  the  amount  given  his  wife 
under  the  antenuptial  agreement  as 
her  share  of  his  estate;  these  facts 
were  held  by  the  supreme  court  not  to 
support  the  finding  of  the  trial  court 
that  the  transfers  in  controversy  were 
made  in  contemplation  of  death.  The 
court,  in  distinguishing  other  cases  in 
which  transfers  in  pursuance  of  an 
antenuptial  agreement  were  held  to  be 
in  contemplation  of  death,  states  that 
in  the  case  at  bar  the  parties  prima- 
rily contemplated  matrimony,  and  a 
^marriage  settlement  as  a  condition 
precedent  thereto;  that  the  control- 
ling consideration  of  the  transfer  was 
the  marriage,—^  circumstance  which 
necessarily  excluded  the  idea  that  a 
desire  to  make  a  testamentary  dispo- 
sition was  in  any  substantial  sense  a 
direct  cause  of  the  transfer. 

That  a  transfer  under  an  antenup- 
tial agreement  is  not  a  transfer  in 
contemplation  of  death  is  further  sup- 
ported in  the  following  decisions:  A 
transfer  to  the  intended  wife  under  an 
antenuptial  agreement  of  securities 
which,  on  the  following  day,  were  re- 
transferred  to  the  intended  husband 
under  a  trust  agreement  that  the  se^ 
curities  were  to  become  the  absolute 
property  of  the  survivor, — ^a  transac- 
tion which  was  confirmed  by  the  will 
of  the  husband, — ^was  held  not  to  be  a 
transfer  in  contemplation  of  death,  in 
Re  Miller  (1902)  77  App.  Div.  473,  78 
N.  Y.  Supp.  930.  Property  which 
passed  to  the  wife  upon  the  death  of 
her  husband  under  an  antenuptial 
contract  by  the  terms  of  which  the 
Intended  wife  was  paid  a  sum  in  cash, 
and  the  husband  agreed  to  provide  for 
her  from  his  estate  in  case  she  should 
survive  him,  a  further  sum,  in  pur^ 
soance  of  which  agreement  the  sum 
in  question  was  paid,  was  held  not  to 
be  taxable  as  a  transfer  in  contempla- 
tion of  death,  in  Re  Baker  (1903)  88 
App.  Div.  530,  82  N.  Y.  Supp.  890,  af- 
firmed without  opinion  in  (1904)  178 


N.  Y.  575,  70  N.  E,  1094.  The  provision 
thus  made  in  the  antenuptial  contract 
was  to  be  accepted  by  the  wife  in  lieu 
of  her  dower  rights  in  the  decedent's 
estate  and  all  other  rights  as  his  wid- 
ow. The  decree  of  the  surrogate  court 
was  afiirmed  in  this  case.  In  Re  Van- 
derbilt  (1918)  184  App.  Div.  661,  172 
N.  Y.  Supp.  511,  affirmed  without  opin- 
ion in  (1919)  226  i^.  Y.  688,  123  N.  E. 
893,  the  court,  in  dealing  with  an  ante- 
nuptial agreement  under  which  the 
husband  agreed  to  bequeath  certain 
property  to  the  wife  provided  she 
should  survive  him,  states,  generally, 
that  the  agreement  was  not  made  in 
contemplation  of  death. 

See  Re  Wadsworth  (;L917)  100  Misc. 
439, 166  N.  Y.  Supp.  716,  affirmed  with- 
out opinion  in  (1918)  185  App.  Div. 
944, 172  N.  Y.  Supp.  924,  cited  in  XL  b,  2, 
of  note  to  People  v.  Porter,  post,  1061. 

The  general  question  of  the  appli- 
cability of  inheritance  or  succession 
tax  law  to  antenuptial  contract  is  dis- 
cussed in  the  note  to  Re  Minor,  4 
A.L.R.  456. 

F.  Applicatian  to  various  states  of  faets. 

As  shown  in  the  introduction  to  this 
note,  the  question  whether  a  transfer 
is  in  contemplation  of  death  is  one  of 
fact.  Some  appellate  courts,  upon  ap- 
peals from  decisions  upon  the  exist- 
ence of  a  transfer  in  contemplation  of 
death,  have  applied  the  rule  of  proce- 
dure that  if  there  is  any  evidence  to 
sustain  the  finding  of  the  trial  court 
upon  a  question  of  fact,  that  finding 
must  be  affirmed.  The  finding  of  the 
trial  court  that  there  was  no  gift  in 
contemplation  of  death  was  affirmed  in 
the  case  of  a  transfer  of  shares  of 
stock  in  a  corporation  which  the  trans- 
ferrer had  organized  to  care  for  large 
properties  which  had  been  left  her 
upon  the  death  of  her  husband,  the 
transfer  taking  place  less  than  one 
month  before  her  death,  at  the  age  of 
seventy-nine  years,  where  it  appeared 
that  at  the  time  of  the  transfer  the 
donor  had  no  thought  of  death,  but  in- 
tended taking  a  trip  to  Europe,  and  was 
having  a  large  mansion  repaired  pre- 
paratory to  her  own  reoccupancy  of  it. 
Spreckels  v.  State  (1916)  30  Cal.  App. 
863,  158  Pac.  549.    The  finding  of  the 
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trial  court  that  there  was  no  transfer 
in  contemplation  of  death  was  sus- 
tained in  McDou^ald  v.  Wulzen 
(1917)  34  Cal.  App.  21,  166  Pac.  1033, 
where  the  transfer  was  made  by  a 
man  eighty-three  years  of  age,  in  rea- 
sonably good  health  for  one  of  his 
years,  to  his  wife,  the  transferrer  stat- 
ing that  he  did  not  wish  to  be  longer 
bothered  with  the  property,  and  that 
he  would  give  it  to  his  wife  to  do  with 
as  she  wished*.  It  is  stated  that  it  may 
be  conceded  that  if  the  trial  court  had 
found  that  the  transfers  were  made 
in  contemplation  of  death,  the  appel- 
late court  would  have  sustained  such 
finding;  still,  the  trial  court  having 
found  otherwise,  and  its  function  be- 
ing to  place  a  construction  upon  the 
evidence  before  it,  and  it  appearing 
that  the  construction  so  given  is  not 
unreasonable,  its  finding  cannot  be 
disturbed.  The  finding  of  the  apprais- 
er that  there  was  no  transfer  in  con- 
templation of  death  was  af!!rmed  in 
Re  Crary  (1900)  31  Misc.  72,  64  N.  Y. 
Supp.  566,  under  the  rule  of  practice 
as  to  the  effect  of  finding  the  fact  by  a 
trial  court,  where  it  appeared  that  the 
transfers  in  question  were  made  with- 
in two  months  prior  to  the  decease  of 
the  donor,  and  constituted  about  one 
fifth  of  a  large  estate,  and  where  it 
further  appeared  that  the  donor  had 
contemplated  the  transfers  for  about 
one  year  prior  to  their  being  made, 
and  that  he  had  been  accustomed  to 
making  considerable  gifts  from  time  to 
time,  to  members  of  his  family. 

On  this  theory  of  procedure  findings 
that  there  was  a  transfer  in  contem- 
plation of  death  have  also  been  af- 
firmed. The  finding  of  the  trial  court 
that  a  transfer  of  property  was  made 
in  contemplation  of  the  death  of  the 
grantor  is  sustained  by  evidence  show- 
ing that  the  grantor  was  seventy-nine 
years  of  age  when  he  made  the  con- 
veyance, which  was  one  year  and  five 
days  before  his  death;  that  the  con- 
veyances were  made  to  his  children  at 
a  time  when  the  grantor  was  in  nor- 
mal health,  never  having  consulted  a 
physician  except  for  rheumatism,  and 
that  one  purpose,  at  least,  of  the  con- 
veyances, was  to  relieve  the  grantor  of 
the  care  of  the  property.    The  court 


states  that  while  there  is  no  direct 
evidence  warranting  the  trial  court's 
inference  that  the  conveyances  were 
made  in  contemplation  of  death,  when 
the  age,  condition  of  health,  state- 
ments, conduct,  and  surroundings  of 
the  deceased  are  considered  in  connec- 
tion with  the  conveyances  made  by 
him,  it  appears  that  the  trial  court 
may  reasonably  have  drawn  such  in- 
ference, though  it  may  be  said  that 
other  and  contrary  inferences  may,^ 
with  equal  or  greater  certainty,  be 
drawn  from  the  facts  and  circum- 
stances shown  by  the  evidence.  Con- 
way's Estate  V.  State  (1918)  —  Ind. 
App.  — ,  120  N.  E.  717.  A  transfer  by- 
a  man  about  seventy-five  years  of  age,, 
suffering  from  a  cancer  and  in  such 
physical  condition  that  he  must  have 
realized  that  his  death  within  a  com- 
paratively short  period  of  time  was  in- 
evitable, of  all  the  real  estate  which 
he  owned,  and  consisting  of  the  larger 
part  of  his  entire  estate,  to  his  daugh- 
ter, two  months  before  his  death,  was 
held  to  be  a  transfer  in  contemplation 
of  death  in  Re  Fitzgibbon  (1919)  106 
Misc.  130,  173  N.  Y.  Supp.  898.  The 
evidence  in  this  case  was  held  to  sus- 
tain the  finding  of  the  appraisers  that 
the  transfer  was  made  in  contempla- 
tion of  death. 

The  majority  of  courts,  however, 
have  not  applied  this  rule  of  proce- 
dure; at  least  not  express!}*,  but  have 
seemingly  decided  the  question  as  an 
original  one.  In  the  great  majority 
of  these  cases,  however,  the  decision 
of  the  trial  court  is  affirmed. 

Facts  which  were  held  to  show  gifts 
or  transfers  in  contemplation  of  death 
appear  in  the  following  cases : 

See  the  reported  case  (People  v. 
Danks,  ante,  1023). 

A  gift  by  one  suffering  from  sar- 
coma, made  a  few  days  before  an 
operation  therefor,  which  was  the  last 
of  several  operations  which  had  been 
performed  for  the  same  purpose,  but 
without  checking  the  disease,  another 
gift  about  six  months  thereafter,  when 
the  donor  had  again  begun  to  fail 
from  the  disease  in  question,  both  of 
which  were  made  to  the  wife  of  the 
donor,  were  held  to  be  transfers  in 
contemplation    of    death,    and    there- 
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fore  taxable  under  the  statute.  Re 
Reynolds  (1916)  169  Cal.  600,  147  Pac, 
268.     Trial  court  affirmed. 

A  transfer  by  one  who  had  under- 
£:one  several  operations  for  sarcoma, 
without  success,  about  four  months 
before  his  death,  to  his  son,  of  a  de- 
partment store  owned  by  him,  was 
held  to  be  a  gift  in  contemplation  of 
death  in  Re  Reynolds  (Cal.)  supra. 

A  conveyance  by  a  donor  eighty 
years  of  age  to  a  corporation  the  mem- 
bership of  which  was  limited  to  his 
son,  when  the  donor's  physical  condi- 
tion was  such  that,  if  a  reasonable 
man,  he  must  have  apprehended  that 
death  was  likely  to  occur  at  any  time, 
and  when,  without  any  material 
change  or  improvement  in  his  physical 
condition,  death  did  occur  a.  little 
more  than  six  months  after  the  exe- 
cution of  the  deed  which  operated  as 
a  transfer  of  all  the  property  owned 
by  the  donor  at  the  time,  and  which 
was  made  for  a  stated  consideration 
of  $10  and  the  support  of  the  grantor 
for  life,  was  held  to  be  a  transfer  in 
contemplation  of  death,  and  taxable 
as  such,  in  Abstract  &  Title  Guaranty 
Co.  V.  State  (1916)  173  Cal.  691,  161 
Pac.  264.     Trial  court  affirmed. 

A  gift  of  the  value  of  $150,000, 
made  by  a  man  sixty-one  years  of  age, 
to  his  wife,  thirty-three  days  before 
his  death,  and  after  he  had  developed 
symptoms  indicating  a  fatal  disease, 
was  held  to  be  a  gift  in  contemplation 
of  death,  although  the  physician  did 
not  tell  the  donor  that  he  was  going 
to  die,  nor  did  he  ask  the  physician 
what  was  the  matter  with  him,  but 
talked  about  going  abroad  to  recuper- 
ate, and  said  nothing  about  his  death. 
Rosenthal  v.  People  (1904)  211  III. 
306,  71  N.  E.  1121.  About  the  time  of 
the  gift,  a  will  was  prepared  by  the 
donor.  The  court  states  that  the  prep- 
aration of  the  will  under  the  circum- 
stances and  in  view  of  the  rapid  prog- 
ress of  the  disease  is  strong  evidence 
that  death  was  expected,  and  no  other 
moving  cause  than  the  expectation  of 
death  is  apparent;  and  that  while  the 
widow  and  physician  testified  that  the 
deceased  did  not  expect  to  die,  they 
also  said  that  it  was  not  the  subject 
of  conversation  at  all,  and  in  view  of 


his  condition,  it  is  a  fair  inference 
that  he  was  not  so  dull  of  comprehen- 
sion as  to  suppose  that  he  would  gei 
well.  The  order  of  the  county  court, 
assessing  a  transfer  tax,  was  affirmed. 

A  gift  of  practically  all  the  donor's 
property  to  his  wife  and  children,  im- 
mediately preceding  a  surgical  opera- 
tion for  a  disease  with  which  he  had 
suffered  for  some  time,  was  held  to  be 
a  gift  in  contemplation  of  death  in 
Merrifield's  Estate  V.  People  (1904)  212 
IlL  400,  72  N.  E.  446.  The  decision  of 
the  trial  court,  levying  an  inheritance 
tax,  was  affirmed. 

A  gift  of  personal  property  by  an 
old  man  suffering  from  an  incurable 
disease,  to  avoid  its  falling  into  the 
hands  of  a  person  who  might  other- 
wise get  it  in  case  of  his  death,  is  a 
gift  in  contemplation  of  death,  within 
the  meaning  of  a  statute  taxing  such 
gift  Re  Benton  (1908)  234  111.  366, 
18  L.R.A.(N.S.)  458,  84  N.  E.  1026, 
14  Ann-  Cas,  107.  The  judgment  of 
the  county  court  levying  a  tax  was 
sustained. 

A  transfer  of  property  by  trust  deed 
by  a  man  who  had  suffered  from  dia- 
betes for  fifteen  years,  and  had  made 
various  unsuccessful  efforts  to  check 
the  disease,  the  transfer  being  made 
when  he  was  declining  rapidly,  so  that 
a  frequent  consultation  of  physicians 
was  necessary,  was  held  to  be  a  trans- 
fer in  contemplation  of  death,  in  State 
v.  Pabst  (1909)  139  Wis.  661,  121  N. 
W.  351. 

An  assignment  of  a  large  estate  in 
trust  by  the  owner,  who  was  suffering 
from  locomotor  ataxia,  of  which  dis- 
ease he  was  aware,  was  held  to  be  a 
transfer  in  contemplation  of  death,  al- 
though made  six  years  before  his 
death,  in  Bullen*s  Estate  (1910)  143 
Wis.  512,  139  Am.  St.  Rep.  1114,  128 
N.  W.  109.  The  owner  had  reserved 
the  right  to  revoke  and  vacate  the 
trust  at  any  time  during  his  lifetime, 
and  had  made  some  changes  in  the 
trust  after  it  was  first  created,  but  the 
securities  constituting  the  trust  had 
remained  with  the  trustee. 

A  transfer  by  a  woman  past  seven- 
ty-nine years  of  age,  affiicted  with 
consumption,  from  which  she  luiew 
she  could  never  recover,  of  a  large 
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part  of  her  property  to  nieces,  who 
were  the  residuary  legatees  under  her 
will,  and  to  whom  the  property  would 
have  passed  under  the  will,  was  held 
to  be  a  transfer  in  contemplation  of 
death,  in  Re  Birdsall  (1897)  22  Misc. 
180,  49  N.  Y.  Supp.  450,  affirmed  with- 
out opinion  in  (1899)  43  App.  Div.  624, 
60  N.  Y.  Supp.  783.  The  surrogate 
states  that  it  is  true  'that  at  the  time 
the  deeds  were  delivered,  nothing  was 
said  by  the  testatrix  with  respect  to 
her  decease  or  the  probability  of  life, 
but  the  circumstances  lead  us  irre- 
sistibly to  the  conclusion  that  she  was 
contemplating  this  event  at  the  time 
of  making  said  transfer,  and  that  the 
same  was  made  in  view  of  that  event." 
The  court  then  points  out  the  age  of 
the  donor,  and  that  she  had  been  un- 
der the  constant  and  almost  daily  care 
of  her  physician,  who  had  informed 
her  that  she  could  not  be  cured,  that 
the  only  thing  he  could  do  for  her 
was  to  make  her  feel  better,  that  she 
knew  she  was  liable  to  be  taken  worse 
and  die  at  any  time,  or,  upon  the  con- 
trary, that  she  might  live  for  a  consid- 
erable period  of  time,  and  concludes 
that  "taking  all  these  fact^  and  cir- 
cumstances into  consideration,  it 
seems  to  us  that  no  other  conclusion 
can  be  reached  than  that  the  testatrix, 
in  making  this  transfer  of  property, 
was  considering,  thinking  of,  and  con- 
templating the  fact  that  she  was  ap- 
proaching the  end  of  her  lease  of  life, 
and  that  her  act  in  making  such  trans- 
fer was  in  contemplation  of  that 
event." 

A  transfer  of  real  estate  of  consid- 
erable value,  by  a  man  seventy-six 
years  of  age,  who  was  suffering  from 
an  illness  concerning  which  he  stat- 
ed, in  making  the  transfer,  that  he 
did  not  know  when  it  would  take 
a  turn  for  the  worse,  to  his  adopt- 
ed son,  was  held  to  be  a  transfer 
in  contemplation  of  death  in  Re  Price 
(1909)  62  Misc.  149,  116  N.  Y.  Supp. 
283.  There  was  evidence  that  the  mo- 
tive which  prompted  the  transfer  in 
this  case  was  to  save  the  transferee 
from  the  possible  annoyance  and  trou- 
ble which  the  decedent  contemplated 
might  ensue  when  a  will  made  by  him 
was  presented  for  probate;  but  the 
court  concludes  from  all  the  circum- 


stances that  he  must  have  contem- 
plated the  probability  of  his  own 
death  within  a  very  short  time.  As 
a  matter  of  fact,  it  occurred  ten  days 
after  the  execution  and  delivery  of  the 
deed. 

A  transfer  of  real  estate  by  a  man 
seventy-nine  years  of  age,  in  failing 
health,  and  suffering  from  an  attack 
of  la  grippe,  to  his  wife  seven  days 
before  his  death,  is  held  to  be  a  trans- 
fer in  contemplation  of  death  in  Re 
Thompson  (1914)  86  Misc.  291,  147  N. 
Y.  Supp.  157,  affirmed  in  (1915)  167 
App.  Div.  356,  153  N.  Y.  Supp.  164, 
which  is  affirmed  without  opinion  in 
(1916)  217  N.  Y.  609,  111  N.  E.  1101. 
The  finding  of  the  appraisers  that  this 
transfer  was  subject  to  the  tax  was 
affirmed.  The  decedent  stated  at  the 
time  of  making  the  conveyance  that 
his  attorney  had  been  instructed  to 
prepare  the  conveyance  ''so  that  his 
wife  would  take  the  property  when  he 
died." 

A  transfer  of  securities  by  a  hus- 
band when  confined  to  his  bed  by  sick- 
ness, to  his  wife,  the  husband  stating 
that  he  was  not  satisfied  with  the  pro- 
visions contained  in  his  will  for  her 
benefit,  and  wanted  to  make  her  a 
present  of  some  of  his  securities,  was 
held  to  be  a  transfer  in  contemplation 
of  death  in  Re  Hodges  (1914)  86  Misc. 
367,  148  N.  Y.  Supp.  424,  affirmed  in 
(1915)  168  App.  Div.  913,  152  N.  Y. 
Supp.  1117,  which  is  affirmed  in  (1915) 
215  N.  Y.  447,  109  N.  E.  559.  The 
court  states  that  as  the  decedent  had 
been  growing  weaker  for  about  six 
months  prior  to  the  date  of  this  trans- 
fer, and  as  his  enfeebled  condition 
about  the  time  of  the  transfer  ren- 
dered it  impossible  for  him  to  leave 
his  home,  he  must  have  been  conscious 
of  the  probability  of  his  early  death. 
It  is  further  stated  that  the  fact  that 
he  apprehended  his  early  dissolution 
is  manifest  from  his  expressed  dissat- 
isfaction with  the  provisions  of  his 
will  for  the  benefit  of  his  wife,  and  his 
desire  to  supplement  such  provisions 
with  gifts  of  substantial  value. 

A  gift  made  by  a  physician  who  , 
was,  on  the  same  evening,  making  a 
stethoscopic  examination  of  his  own 
chest,   and  who,   seven   hours   there- 
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after,  was  found  dead,  to  a  donee  for 
whom  he  had  long  intended  to  make 
provision  to  take  effect  on  his  death, 
and  for  whom,  except  for  such  gift,  he 
had  made  no  such  provision,  has  been 
held  to  be  a  gift  in  contemplation  of 
death  in  Re  Dee  (1913)  148  N.  Y. 
Supp.  423,  affirmed  without  opinion  in 
(1914)  210  N.  Y.  625,  104  N.  E.  1128. 

Facts  which  were  held  not  to  show 
gifts  or  transfers  in  contemplation  of 
death  appear  in  the  following  cases: 
'  A  conveyance  of  a  little  less  than 
one  half  of  a  large  estate  to  a  trustee 
by  a  man  about  sixty-nine  years  of 
age,  when  not  under  any  apprehension 
of  immediate  death,  although  subject 
to  attacks  of  heart  disease,  was  held 
not  to  be  a  transfer  in  contemplation 
of  death,  in  People  v.  Keliey  (1905) 
218  111.  509,  76  N.  E.  1038.  The  trust 
in  this  case  was  made  for  the  benefit 
of  the  grantor's  sons,  and  for  the  pur- 
pose of  enabling  them  to  live  in  the 
manner  called  for  by  their  station  in 
life.  The  judgment  of  the  county 
court  finding  the  gift  not  made  in  con- 
templation of  death,  and  therefore 
denying  the  tax,  was  affirmed. 

A  gift  of  money  made  by  a  wife  five 
days  before  her  death,  but  when,  so 
far  as  appears,  she  had  no  reason  to 
apprehend  her  death,  is  not  a  gift  in 
contemplation  of  death,  and  therefore 
not  taxable.  Re  Von  Bemuth  (1913) 
143  N.  Y.  Supp.  672.  The  gift  in  this 
case  was  accomplished  by  the  wife  au- 
thorizing the  husband  to  draw  the 
money  out  of  a  joint  account  which  the 
husband  and  wife  had  in  a  bank. 
It  is  assumed  that  the  money  belonged 
to  the  wife,  and  that  the  gift  was  made 
to  the  husband  at  the  time  he  was  so 
authorized  to  draw  it.  A  former  order 
entered  on  the  appraiser's  report,  fix- 
ing the  tax  on  this  gift,  was  reversed. 

Gifts  of  money  extending  over  a 
long  period  of  years,  made  not  when 
the  donor  was  ill  or  at  or  near  the  time 
of  his  death,  were  held  not  to  have 
been  made  in  contemplation  of  death, 
in  Re  Klein  (1915)  92  Misc.  318,  156 
N.  Y.  Supp.  585. 

The  court  in  Re  Masury  (1898)  28 

•  App.  Div,  580,  51  N.  Y.  Supp.  331,  af- 

jfirmed  without  opinion  in  (1899)  159 

N.  Y.  532,  53  N.  E.  1127,  states  that 


it  would  not  be  contended  that  a  series 
of  transfers  beginning  back  a  number 
of  years,  made  in  favor  of  adopted 
sons  of  the  creator  of  the  trust,  were 
made  in  contemplation  of  the  death 
of  the  grantor  in  any  legal  sense. 

A  gift  of  a  homestead  by  a  man  in 
comparatively  good  health,  a  year  be- 
fore his  death,  to  his  daughter,  with 
whom  he  was  living  on  the  homestead, 
was  held  not  to  be  a  gift  in  contem- 
plation of  death,  in  Re  Roach  (1905) 
10  Ont.  L.  Rep.  208.  The  conveyance 
was  at  once  registered,  but  no  change 
of  possession  took  place,  and  the 
donor  and  donee  continued  to  live  to- 
gether in  the  house  until  the  donor's 
death.  The  court  states  that  there 
was  no  reason  to  expect  a  fatal  ter- 
mination to  any  existing  disorder  in 
case  of  the  donor;  that,  although  he 
was  an  old  man,  he  was  not  at  the  time 
under  actual  medical  treatment,  and 
may  well  have  expected  to  live,  as  he 
did,  for  a  c<msiderable  time  after  mak- 
ing the  conveyance  in  qaestion. 

A  transfer  of  all  of  an  estate  valued 
at  about  $125,000,  a  few  years  before 
the  owner^s  death,  to  one  who  was  net 
related  to  him  either  by  blood  or  mar- 
riage, in  pursuance  of  his  agreement 
with  the  donee  to  so  convey  the  prot>- 
erty  in  consideration  of  her  care  of  an 
invalid  daughter  of  the  donor,  is  not 
a  transfer  in  contemplation  of  death, 
within  the  meaning  of  the  Inheritance 
Tax  Act  People  v.  Burkhalter  (1910) 
247  111.  600,  139  Am.  St.  Rep.  351,  93 
N.  E.  S79.  The  court,  after  stating 
that  the  transferrer  realized  that  he 
could  live  but  a  few  years  longer,  and 
expected  his  invalid  daughter  would 
outlive  him,  and  that  the  care  of  her 
future  was  an  object  of  great  solici- 
tude to  him,  states  that  in  this  sense 
his  act  in  transferring  his  property 
may  be  said  to  have  been  made  in  con- 
templation of  his  death,  but  he  did  not 
transfer  his  property  to  his  daughter, 
or  in  trust  for  her;  "instead,  he  sold  it 
in  consideration  of  a  contract  for  her 
care,  the  performance  of  which  began 
and  was  completed  in  his  lifetime. 
The  property  itself  was  not  devoted  to 
the  use  of  his  daughter  except  indi- 
rectly as  it  would  enable  the  appellee 
[the   transferee   of  the  property]   to 
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carry  out  her  personal  contract.  It 
was  not  his  impending  death  which 
was  the  impelling  motive  for  making 
this  disposition  of  his  property,  but 
his  desire  to  provide  for  his  daugh- 
ter's f uture»  whether  he  lived  or  died/' 
Ibid.  The  judgment  of  the  county 
court,  that  the  properly  was  not 
subject  to  the  provisions  of  the  In- 
heritance Tax  Law,  was  affirmed.  It 
seems  that  this  conveyance  might 
have  been  held  free  from  the  tax  on 
the  theory  that  it  was  for  a  valuable 
consideration. 

As  pointed  out  above,  some  cases  in 
New  York  take  the  view  that  only  gifts 
causa  mortis  are  included  in  the 
meaning  of  transfers  in  "contempla- 
tion of  death;"  that  a  gift  inter  vivos 
is  not  subject  to  a  tax  under  this  pro- 
vision unless  it  was  made  and  re- 
ceived with  the  intent  and  for  the  pur- 
pose of  evading  the  tax.  Although  the 
courts  which  take  this  view  have  em- 
phasized the  necessity  of  the  condi- 
tional character  of  the  gift  to  bring 
it  within  the  meaning  of  the  words, 
'"contemplation  of  death,'*  no  very 
strong  test  of  this  theory  appears  in 
the  decided  cases,  such  as  an  absolute 
gift  of  property  by  a  person  a  short 
time  before  his  death,  and  when  he 
was  in  immediate  fear  of  death.  Upon 
the  facts  appearing  in  a  majority  of 
the  cases  decided  under  this  theory, 
it  is  a  matter  of  speculation  whether 
the  results  that  have  been  reached 
would  not  have  been  the  same  under 
the  general  theory.  Seemingly  the 
result  in  some  of  the  cases  would 
Tiave  been  the  same.  The  tendency, 
however,  is  to  hold  the  transfer  not 
to  be  in  contemplation  of  death. 
Facts  appeared  in  the  following  cases 
which  were  held  not  to  show  a  trans- 
ier  in  contemplation  of  deatii: 

A  transfer  of  securities,  by  a  man 
seventy-two  years  of  age,  not  in  good 
health,  but  then  recovering  from  an 
illness,  with  the  intention  of  ridding 
himself  of  the  care  of  the  property, 
to  one  who  agreed  to  pay  him  an  an- 
nuity and  to  secure  such  payment  by 
depositing  the  securities  with  a  trust 
<sompany  which  was  authorized  to  col* 
lect  the  dividends  on  the  securities 


or  sell  in  default  of  payment  of  the 
annuity^  was  held  not  to  be  a  transfer 
in  contemplation  of  death,  where  there 
was  no  power  of  revocation  reserved. 
It  was  provided  in  the  agreement  that 
Uie  transferee  should  be  at  liberty, 
with  the  consent  of  the  transferrer,  to 
sell  any.  of  the  named  securities^  and 
substitute  others  in  their  place,  to  be 
held  by  the  trust  company  in  th^  same 
manner  as  the  original  securities.  Re 
Edgerton  (1898)  35  App  Div.  125, 
64  N,  Y.  Supp.  700,  affirmed  without 
opinion  in  (1899)  158  N.  Y.  671,  52 
N.  E.  1124.  The  transfer  in  this  case 
was  made  about  five  years  before  the 
death  of  the  transferrer.  The  deci- 
sion of  the  surrogate  was  affirmed. 

A  transfer  of  one  third  of  a  large 
estate  by  a  father  nearly  eighty-seven 
years  of  age,  but  in  possession  of  his 
mental  faculties  unimpaired,  although 
enfeebled  physically  because  of  old 
age,  to  his  children,  for  the  express 
purpose  of  relieving  himself  from  the 
burden  of  caring  for  the  property,  has 
been  held  not  to  be  a  transfer  in  con- 

• 

templation  of  death,  where  it  was  not 
made  for  the  purpose  of  evading  the 
tax*  Re  Spaulding  (1900)  49  App. 
Div.  541,  68  N.  Y.  Supp.  694,  affirmed 
without  opinion  in  (1900)  168  N.  Y. 
607,  67  N.  B.  1124.  The  court  states 
that  "it  may  be  assumed,  considering 
the  age  of  the  deceased  at  the  time  of 
his  death,  his  enfeebled  condition,  the 
steady  and  continuous  failing  of  his 
physical  powers,  what  he  said  to  his 
son  at  the  time  the  gifts  were  made, 
that  the  deceased  knew  he  would  not 
long  continue  to  live;  that  death  at 
most  was  not  many  years  distant,  and 
that  he  wished  his  three  children  to  be 
the  absolute  owners  and  possessed  of 
a  part  of  his  property  before  that 
event  should  take  place;  but  there  is 
no  evidence  tending  to  show  that  the 
gifts  were  made  when  the  donor  was 
in  extremis,  when  he  was  dangerous- 
ly ill,  in  danger  of  immediate  death,  in 
periU  affiicted  with  an  acute  disease, 
or  anything  of  the  kind.  He  was 
simply  an  old  man,  feeble  as  the  re- 
sult of  old  age,  and  he  must  have 
known  that  he  could  not  live  many 
years  longer;  but  whether  a  few 
months,  one,  two,  or  five  years,  was 
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not  known  to  him,  and  could  not  be 
determined  with  any  degree  of  accu- 
racy. ...  As  a  matter  of  fact  he 
lived  a  year  and  six  months  after  the 
first  gift  was  made,  and  ten  months 
after  the  second  gift  was  made,  and 
up  to  within  two  months  of  his  death 
had  never  called  or  required  the  serv- 
ices of  a  physician."  The  order  of  the 
surrogate,  reversing  the  appraiser's 
report,  was  affirmed. 

Transfers  of  corporate  stock  to  the 
daughter  and  grandson  of  the  trans- 
ferrer, made  three  years  before  his 
death,  and  when  he  was  in  vigorous 
health,  and  acting  as  president  of  one 
of  the  corporations  the  stock  of  which 
was  transferred,  and  as  director  of 
another,  were  held  not  to  be  transfers 
in  contemplation  of  death,  in  Re  Bui* 
lard  (1902)  76  App.  Div.  207,  78  N.  Y. 
Supp.  491.  The  dividends  from  the 
stock  were  paid  to  the  transferrer  dur- 
ing his  lifetime,  but  there  was  no 
agreement  that  they  should  be  so  paid. 
The  decision  of  the  surrogate,  revers- 
ing the  appraiser's  report,  was  af- 
firmed. 

A  transfer  of  corporate  stock  by  a 
husband  who  was  in  general  good 
health,  to  his  wife,  after  the  husband 
had  reached  a  time  in  life  when  he 
desired  some  rest  from  the  cares  and 
responsibilities  of  business,  but  when, 
so  far  as  the  evidence  shows,  there 
was  no  immediate  danger  of  death, 
was  held  not  to  be  a  transfer  in  con- 
templation of  death,  in  Re  Graves 
(1907)  52  Misc.  433,  103  N.  Y.  Supp. 
571.  The  transfer  in  this  case  took 
place  three  years  before  the  death  of 
the  donor,  and  at  a  time  when  he  was 
attending  to  business,  although  trou- 
bled with  a  disabled  hand.  A  former 
order  of  the  surrogate,  made  upon  the 
report  of  the  appraiser,  assessing  the 
tax,  was  reversed. 

A  transfer  of  all  but  one  share  of 
stock  in  a  corporation  in  which  the 
transferrer  was  president,  to  his  wife, 
at  a  time  when  he  was  sick,  and  after 
his  physician  had  assured  him  that 
upon  his  recovery  it  would  be  neces- 
sary for  him  to  take  a  long  vacation, 
was  held  not  to  be  a  transfer  in  con- 
templation of  death,  in  Re  Mahlstedt 
(1901)    67  App.   Div.   176,  73  N.   Y. 


Supp.  818,  affirmed  without  opinion  in 
(1902)  171  N.  Y.  662,  63  N.  E.  1119. 
At  the  time  of  making  the  transfer  the 
transferrer  expressed  a  desire  that  he 
might  transfer  his  property  to  his 
wife,  so  that  she  could  become  a  mem- 
be  of  the  corporation  at  once  and 
transact  the  business  in  his  place. 
The  fact  that  the  transferrer  retained 
one  share  of  stock  so  that  he  might  be 
a  member  of  the  corporation  is  regard- 
ed as  an  important  fact  by  the  court 
The  question  is  discussed  as  follows: 
''It  may  be  that  the  transfer  of  the 
property  was  made  in  contemplation 
of  death  in  the  sense  that  many  men 
who  have  accumulated  property  make 
some  disposition  of  it  in  contempliation 
of  the  fact  that  they  must  die  at  some 
time,  but  the  fact  that  Mr.  Mahlstedt 
retained  one  share  of  the  stock,  which 
could  be  of  no  possible  use  to  him  as 
property  if  he  was  about  to  die,  and 
which  would  pass  by  the  will  he  had 
just  executed  to  his  wife,  seems  to  us 
strong  evidence  that  he  did  not  be- 
lieve that  he  was  going  to  die  of  his 
present  illness,  but  that  he  expected 
to  live,  and  wanted  to  retain  his  right 
to  vote  in  the  corporation,  perhaps  as 
a  mere  matter  of  sentiment.  The  fact 
that  he  did  die  within  about  three 
weeks  of  the  transfer,  and  that  he 
died  of  the  same  illness  with  which 
he  was  afflicted  at  the  time,  has  no 
bearing  upon  the  question.  The  only 
point  to  be  determined  is  whether  the 
transfer  was  made  in  the  then  belief 
that  he  was  not  going  to  get  well, — 
that  it  was  made  in  contemplation  of 
his  impending  death,  and  for  the  pur- 
pose of  defrauding  the  state  of  the 
transfer  tax,**  The  decision  of  the 
surrogate,  affirming  the  tax,  was  re- 
versed. 

In  Re  Hendricks  (1914)  163  App. 
Div.  413,  148  N.  Y.  Supp.  511,  affirmed 
without  opinion  in  (1915)  214  N.  Y. 
663,  108  N.  E.  1095,  a  transfer  of  stock 
reserving  a  life  income  by  a  husband 
seventy-four  years  of  age,  in  good 
health,  was  held  not  to  be  a  taxable 
transfer.  The  stocks  in  this  case 
were  not  transferred  on  the  corpo- 
rate books  until  after  the  husband's 
death,  and  he  exercised  control  over 
them ;  but  of  this  it  is  stated  that  the 
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source  of  the  donor's  control  was  an 
agreement  subsequent  to  the  gift,  and 
not  a  condition  attached  to  it.  The 
court  does  not  clearly  indicate  wheth- 
er the  transfer  in  this  case  was 
sought  to  be  held  taxable  as  a  trans- 
fer in  contemplation  of  death,  or  as 
one  intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  death. 
The  decision  of  the  surrogate,  affirm- 
ing the  tax  apparently  on  both 
grounds,  was  reversed  by  the  appel- 
late division. 

A  deed  of  real  estate  which  con- 
tained a  provision  that  the  grantee 
should  not  mortgage  or  encumber  the 
property  without  the  consent  of  the 
grantor,  and  that,  on  the  death  of  the 
grantor,  the  property  would  become 
the  sole  and  exclusive  property  of  the 
grantee,  which  was  delivered  to  the 
grantee,  but  not  recorded  until  after 
the  death  of  the  grantor,  about  four 
years  after  the  execution  of  the  deed, 
was  held  not  to  be  a  gift  in  contem- 
plation of  death,  in  Re  Reynolds 
(1916)   163  N.  Y.  Supp.  808. 

See  Re  Cornell  (1901)  66  App.  Div. 
162,  78  N.  Y.  Supp.  82,  modified  in 
(1902)  170  N,  Y.  428,  68  N.  E.  445, 
supra,  I. 

The  cases  under  the  New  Yoric 
theory  confining  the  meaning  of  the 
words  "in  contemplation  of  death,^*  to 
gifts  causa  mortis,  which  have  taxed 


the  transfer,  are  not  satisfactory  au- 
thority upon  whether  there  was  a 
transfer  in  contemplation  of  death. 
A  transfer  by  a  man  who  was  sick, 
of  a  large  part  of  his  properly  to  his 
son,  was  held  taxable  in  Re  Palmer 
(1907)  117  App.  Div.  360,  102  N.  Y. 
Supp.  236,  where  the  transfer,  al- 
though in  form  absolute,  in  fact  was 
in  trust  for  the  heirs  of  the  trans- 
ferrer. Smith,  J.,  took  the  view 
that  ^ere  was  a  transfer  in  contem- 
plation of  death,  but  the  other  mem- 
bers of  the  court,  who  concurred  in 
the  result,  did  so  on  another  theory. 
Partnership  property  passing  to  a  son 
from  his  faliier,  who  was  his  copart- 
ner, under  an  agreement  between 
them,  by  which  the  son  assumed  ac- 
tive control  and  management  of  the 
partnership  business,  and  agreed  to 
pay  the  father  a  certain  per  cent,  was 
held  to  be  taxable  in  Re  Van  Cott 
(1917)  180  App.  Div.  814,  168  N.  Y. 
Supp.  95,  on  the  theory  that  the  trans- 
fer was  intended  to  take  effect  in  pos- 
session or  enjoyment  at  or  after 
death.  It  was  urged  in  this  case  that 
the  transfer  was  not  a  transfer  in 
contemplation  of  death,  within  the 
meaning  of  the  Transfer  Tax  Law, 
and  hence  not  taxable;  but  the  court 
does  not  consider  this  provision  of  the 
tax  law.  W.  A.  E. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appts., 

V. 

ALVIN  PORTER,  Admr.,  etc.,  of  J.  Thatcher  Porter,  Deceased. 

IlHnoiB  Supreme  Court  ^^ApHl  16,  10X9. 
(287  in.  401.  123  N.  E.  59.) 

Tax  — -  conveyance  to  son  for  services. 

1.  A  conveyance  of  land  by  a  man  in  contemplation  of  death,  t»  his  son, 
for  services  rendered  by  the  son,  with  no  contract  for  compensation  there- 
for, which  is  not  to  take  effect  in  possession  until  after  the  father's  death, 
is  subject  to  an  inheritance  tax. 

[See  note  on  this  question  beginning  on  page  1046.] 

<—  inheritance  —  conveyance  —  to  take  the  death  of  the  grantor  is  subject  to 

effect  after  death.  an  inheritance  tax,  though  the  inten- 

2.  A  conveyance  intended  to  take  ef-  tion  of  the  parties  is  not  evidenced  in 
feet  in  possession  or  enjoyment  after  writing. 

7  A.L.R.— 66. 
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—  when  gift  within  statute. 

3.  A  gift  made  when  the  donor  is 
looking  forward  to  his  death  as  im- 
pending, and  in  view  of  that  event,  is 
within  the  language  of  the  statute  im- 
posing the  inheritance  tax. 

—  failure  of  motive  to  appear  —  effect. 

4.  A  transfer  the  impelling  motive 
of  which  is  contemplation  of  death  is 
subject  to  the  inheritance  tax,  al- 
though no  evidence  of  such  motive  ap- 
pears in  the  deed. 

Evidence  —  presamption  —  character 
of  service  rendered  by  member  of 
family. 

5.  Services  rendered  by  one  member 
of  a  family  to  another  are  presumed  to 
be  gratuitous. 

Contract  —  to  pay  for  service  —  im- 
plication. 

6.  A  member  of  a  family  rendering 


services  to  another  member  of  the 
same  household  can  recover  therefor 
only  upon  proof  of  express  contract,  or 
circumstances  from  which  a  reason- 
able inference  will  arise  that  such  a 
contract  was  in  fact  made. 
[See  6  R.  C.  L.  672.] 

Deed  —  consideration  —  moral  obliga- 
tion. 

7.  A  moral  obligation  which  was 
never  a  legal  one  is  not  a  consideration 
for  a  conveyance  of  real  estate. 

[See  6  R.  C.  L.  667.1 

—  conveyance  to  son  —  consideration. 

8.  A  conveyance  of  land  by  a  father 
to  his  son  merely  because  the  latter 
has  rendered  services  for  him,  with 
no  contract  as  to  payment  therefor,  is 
without  consideration. 

[See  8  R.  G.  L.  964.] 


Appeal  by  the  people  from  an  order  of  the  County  Court  for  Warren 
County  (IVIurphy,  J.)  fixing  the  inheritance  tax  upon  the  estate  of  J. 
Thatcher  Porter,  deceased.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Edward  J.  Brundage,  Attor- 
ney General,  and  Floyd  E.  Britton  and 
George  C.  Hillyer,  Assistant  Attorneys 
General,  for  appellants: 

The  question  whether  a  gift  is  made 
in  contemplation  of  death  is  one  of 
fact,  and  must  depend  upon  the  cir- 
cumstances of  each  particular  case. 

Re  Benton,  234  111.  366,  18  LJl.A. 
<N.S.)  458,  84  N.  E.  1026,  14  Ann.  Gas. 
107;  People  v.  Kelley,  218  111.  509,  75 
N.  E.  1038;  Re  Mahlstedt,  67  App.  Div. 
176,  73  N.  Y.  Supp.  818. 

An  irrevocable  absolute  gift  inter 
vivos,  if  in  contemplation  of  death,  is 
taxable,  though  not  causa  mortis. 

Rosenthal  v.  People,  211  111.  306,  71 
N.  E.  1121;  Merrifield  v.  People,  212 
111.  400,  72  N.  E.  446;  Re  Benton,  supra. 

In  "contemplation  of  death"  is  con- 
jstrued  to  mean  an  apprehension  of 
death  arising  from  existing  infirmity 
or  impending  peril. 

People  V.  Carpenter,  264  111.  400,  106 
1^.  E.  302. 

Advanced  age  is  a  circumstance  to 
be  taken  into  consideration  in  deter- 
mining whether  a  gift  is  in  contempla- 
tion of  death,  and  may  even  raise  a 
presumption  that  it  was  made  in  con- 
templation of  death. 

Re  Dunne,  N.  Y.  L.  J.  May  25,  1914, 
cited  in  Gleason  &  O.  Inheritance 
Taxn.  p.  82. 


A  transfer  intended  to  take  effect 
in  possession  at  or  after  death  is  tax- 
able though  not  made  in  contempla- 
tion of  death. 

People  V.  Carpenter,  supra;  People 
V.  Moir,  207  111.  180,  99  Am.  St.  Rep. 
205,  69  N.  E.  905. 

If  the  actual  intention  of  the  parties 
to  a  deed  is  that  possession  or  enjoy- 
ment of  the  land  shall  be  postponed 
until  after  the  grantor's  death,  the 
transfer  will  be  subject  to  the  inherit- 
ance tax,  even  though  such  intention 
is  not  evidenced  in  writing. 

People  V.  Moir,  supra;  People  v. 
Burkhalter,  247  111.  600,  139  Am.  St 
Rep.  351,  93  N.  E.  379. 

Where  a  part  of  the  gift  is  to  take 
effect  in  possession  or  enjoyment  after 
death,  and  a  part  is  not,  the  part 
intended  to  so  take  effect  may  be  sub- 
ject to  the  inheritance  tax,  and  the  re- 
mainder of  the  gift  be  not  subjiect 
thereto,  and  this  though  the  subject- 
matter  of  the  gift,  both  as  to  that  part 
intended  to  take  effect  in  possession 
and  enjoyment  after  death  and  that 
part  not  so  intended,  may  constitute 
parts  of  the  same  thing. 

People  V.  Moir,  supra;  People  v. 
Kelley,  218  111.  609,  75  N.  E.  1038. 

A  Iransfer  by  will  in  consideration 
of  services  rendered  is  taxable. 

Re  Goulds  166  N.  Y.  423,  61  N.  E. 
287;  Gleason  &  0.  Inheritance  Taxn. 


PEOPLE  V.  PORTER. 

{287  III.   JkOl,  Its  N.  B,  69,) 


1043 


pp.  54,  55;  State  v.  Mollier,  96  Kan« 
514,  L.R.A.1916C,  551,  152  Pac.  771. 

In  a  case  of  an  allegred  transfer  in 
contemplation  of  death,  the  fact  of 
consideration  goes  only  to  the  ques- 
tion of  impelling  motive  or  moving 
cause. 

People  V.  Burkhalter,  supra. 

Where  the  consideration  is  inade- 
quate or  past,  it  does  not  relieve  the 
transfer  from  the  operation  of  the 
statute. 

Re  Skinner,  45  Misc.  559,  92  N.  Y. 
Supp.  972;  Re  Dobson,  78  Misc.  170, 
132  N.  Y.  Supp.  472;  Re  Reynolds,  169 
Cal.  600,  147  Pac.  268;  State  Street 
Trust  Go.  V.  Treasurer,  209  Mass.  373, 
95  N.  E.  851. 

When  a  child  remains  with  a  parent, 
or  person  standing  in  the  relation  of 
parent,  after  arriving  of  age,  and  re- 
mains in  the  same  apparent  relation, 
the  presumption  is  that  the  parties  do 
not  contemplate  payment  of  wages  for 
services. 

Miller  v.  Miller,  16  111.  296;  Brush  v. 
Blanchard,  18  111.  46;  Myers  v.  Mal- 
com,  20  111.  621 ;  Bond  v.  Lockwood,  33 
111.  212;  Malony  v.  Scanlan,  53  111.  122; 
Meyer  v.  Temme,  72  111.  574;  Falodn 
v.  Mclntyre,  118  111.  292,  8  N.  E.  315; 
Collar  V.  Patterson,  137  111.  403,  27  N. 
E.  604;  Finch  v.  Green,  225  111.  304, 
80  N.  E.  318;  Legate  v.  Legate,  249  111. 
359,  94  N.  E.  498. 

Messrs.  J.  N.  Thomas  and  E.  P.  Field 
for  appellee. 

Stone,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  people 
from  the  order  of  the  county  court 
of  Warren  county,  fixing  the  inherit- 
ance tax  on  the  estate  of  Jr  Thatch* 
er  Porter,  deceased.  The  principal 
question  involved  is  whether  the 
conveyance  in  the  lifetime  of  the 
deceased  of  200  acres  of  real  estate 
to  Alvin  Porter,  his  son,  is  subject 
to  an  inheritance  tax  under  the 
laws  of  the  state. 

J.  Thatcher  Porter  died  intestate 
on  September  13,  1917.  At  the 
time  of  his  death  he  was  seised  and 
possessed  of  real  estate  and  person- 
alty, over  and  above  indebtedness, 
amounting  to  about  $97,000,  on 
which  the  county  court  assessed  an 
inheritance  tax  as  provided  by  law. 
The  court  held  the  200  acres  deeded 
to  Alvin  Porter  were  transferred  as 


compensation  for  services  rendered 
by  him  to  the  deceased,  and  that  the 
conveyance  was  based  upon  a  full 
and  valuable  consideration,  and  that 
the  property,  and  the  conveyance 
thereof,  are  not  subject  to  the  as- 
sessment of  an  inheritance  tax.  The 
transfer  of  the  200  acres  to  Alvin 
Porter  is  dated  April  6,  1916. 

Appellant  contends,  first,  that  the 
conveyance  was  made  in  contempla- 
tion of  death,  and  that  this  was  the 
impelling  motive  causing  the  grant- 
or to  make  the  conveyance  in  spite 
of  the  fact  that  it  may  have  been 
made  to  compensate  the  grantee  for 
services  rendered,  and  that  while 
the  sense  of  obligation  contributed 
to  the  gift,  such  was  not  the  im- 
pelling motive ;  second,  that  the  con- 
veyance was  intended  to,  and  did, 
take  effect  after  the  death,  and  that 
such  consideration  as  was  present 
was  but  a  moral  obligation,  and  not 
a  legal  one,  and  did  not  take  the 
transfer  out  of  the  terms,  spirit,  or 
meaning  of  the  statute. 

It  appears  from  the  evidence  that 
the  grantor  at  the  time  of  this  con- 
veyance was  about  seventy-five 
years  of  age,  feeble,  afflicted  with 
disease,  and  subject  to  sinking 
spells,  presumed  to  be  the  result  of 
heart  trouble*  The  testimony  tends 
to  show  that  for  two  years  previous 
to  his  death  his  health  was  such  that 
death  might  be  expected  to  occur  at 
any  time;  that  at  the  time  of  the 
conveyance  in  question,  and  for 
some  time  previous  thereto,  he  was 
under  the  care  and  treatment  of  a 
physician ;  that  his  health  gradually 
failed  until  his  death,  on  September 
13,  1917.  The  evidence  further 
tends  to  show  that  Alvin  Porter, 
who  was  forty-seven  years  of  age, 
had  remained  at  home  with  his 
parents  and  managed  the  farm  of 
some  480  acres,  including  the  land 
in  question,  for  his  father  up  to  the 
time  of  his  father's  death.  There 
was  no  change  in  possession  of  the 
200  acres  in  question  until  after  the 
death  of  the  grantor.  The  grantee 
stated  that  in  his  opinion  this  con- 
veyance was  made  in  contemplation 
of  death,  and  not  to  take  effect  in 
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possession  until  after  the  death  of 
the  grantor,  but  that  the  conveyance 
was  made  for  the  purpose  of  com- 
pensating him  for  services  rendered 
to  the  grantor  in  his  lifetime.  Alvin 
received  none  of  the  proceeds  from 
this  land  until  after  the  death  of  his 
father,  although  the  management  of 
the  land  was  under  his  control  and 
direction,  with  the  other  lands  then 
owned  by  his  father.  The  father 
received  the  profits  and  paid  the 
taxes  and  operating  expenses  from 
the  proceeds.  The  testimony  fur- 
ther tends  to  show  that  it  was  the 
understanding  between  Alvin  and 
his  father  that  the  business  should 
be  conducted  just  the  same  as  it  had 
been  prior  to  the  conveyance,  until 
the  death  of  the  grantor.  The  evi- 
dence fails  to  show  any  specific 
agreement  or  understanding  be- 
tween Alvin  and  his  father  concern- 
ing any  compensation  to  be  paid  to 
Alvin  for  his  services,  he  testifying 
that  at  the  time  he  performed  the 
services  he  believed  his  father 
would  do  the  right  thing  under  the 
circumstances.  The  evidence  shows 
the  value  of  the  land  to  be  $36,000. 
There  is  evidence  showing,  or  tend- 
ing to  show,  at  least,  that  the  fair 
value  of  services  rendered  by  Alvin 
to  his  father  since  his  majority  to 
the  date  of  the  conveyance  approxi- 
mates the  fair  cash  market  value  of 
the  land  in  question  at  the  time  of 
the  conveyance. 

That  portion  of  §  1  of  the  statute 
concerning  tax  on  gifts,  legacies,  in- 
heritances, transfers,  etc.,  is  as  fol- 
lows :  '^A  tax  shall  be  and  is  here- 
by imposed  upon  the  transfer  of  any 
property,  real,  personal,  or  mixed, 
or  of  any  interest  therein  or  in- 
come therefrom,  in  trust  or  other- 
ivise*     •     ■     • 

"3.  When  the  transfer  is  of 
property  made  by  a  resident  .  .  . 
by  deed,  grant,  bargain,  sale  or  gift, 
made  in  contemplation  of  the  death 
of  the  grantor,  vendor,  or  donor,  or 
intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  such 
death."  Kurd's  Rev.  Stat.  1917,  p. 
2500. 

The  general  rule  with  relation  to 


the   assessment  of  an   inheritance 
tax  is,  that  where  the  conveyance 
is  intended  to  take  effect  in  posses- 
sion   or  enjoyment 
after  the  death  of  Tj^^^^^J[il^^ 

the  donor,  it  is  sub-    ance-to   t»ke 

ject  to  an  inheri-  SJ^Ji.*"''' 
tance  tax,  and  this 
even  though  the  intention  of  the 
parties  is  not  evidenced  in  writing. 
People  V.  Moir,  207  111.  180,  99  Am. 
St.  Rep.  205,  69  N.  E.  905.  "A  gift 
is  made  in  contemplation  of  an 
event  when  it  is  made  in  expecta- 
tion of  that  event  and  having  it  in 
view;    and    a    gift 

made  when  the  w7twi  ft"f*t«. 
donor  is  looking 
forward  to  his  death  as  impending, 
and  in  view  of  that  event,  is  within 
the  language  of  the  statute."  Ros- 
enthal V.  People,  211  111.  306,  71  N. 
E.  1121.  So,  also,  it  was  held  in 
Merrifield  v.  People,  212  HI.  400,  72 
N.  E.  446,  that  where  property  is 
conveyed  without  consideration, 
though  by  an  absolute  deed,  fol- 
lowed by  enjoyment  and  possession 
by  the  grantee  during  the  grantor's 
life,  such  transfer  is  taxable  under 
§  1  of  tile  Inheritance  Tax  Law  if 
the  transfer  was  made  in  the  con- 
templation of  the  death  of  the 
grantor.  It  was  held  in  Re  Benton, 
234  ni.  366,  18  L.R.A.(N.S.)  458, 
84  N.  E.  1026,  14  Ann.  Gas.  107, 
that  a  gift  made  in  contemplation 
of  death,  as  expressed  in  the  Inher- 
itance Tax  Law,  is  not  restricted  to 
a  gift  causa  mortis,  but  includes 
gifts  inter  vivos  if  they  are  made 
when  the  donor  is  looking  forward 
to  his  death  as  impending,  and 
made  in  view  of  that  event,  for  the 
purpose  of  placing  his  estate,  or 
some  part  thereof,  in  the  hands  of 
the  person  whom  he  desires  to  en- 
joy it  after  his  death.  In  the  case 
of  People  V.  Carpenter,  264  111.  400, 
106  N.  E.  302,  the  words,  "in  con- 
templation  of  death,"  used  in  the 
Inheritance  Tax  Statute,  are  held  to 
mean,  not  the  general  expectation 
of  all  rational  mortals  that  they  will 
die  some  time,  but  an  apprehension 
of  death  arising  from  some  exist- 
ing infirmity  or  impending  peril.  In 
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People  V.  Burkhalter,  247  111.  600, 
139  Am.  St.  Rep.  351,  93  N.  E.  379, 
the  rule  is  laid  down  that  where 
transfers  of  property  take  effect  in 
possession  and  enjoyment  during 
the  lifetime  of  the  grantor,  they  are 
not  subject  to  an  inheritance  tax  un- 
less the  grantor's  contemplation  of 
death  was  the  impelling  motive 
which  caused  him  to  make  such 
transfer.    If  such  was  the  impel- 

-f  iinre  of  ^}^«  ,  motivB,     the 

motive  to  appear  transfers   are   sub- 

-elfect.  jg^^.  ^  ^jj^  ^^    ^^^ 

this  though  no  evidence  of  that  mo- 
tive appears  in  the  deed.  In  the 
case  at  bar  the  county  court  found 
that  there  was  a  full  and  adequate 
consideration  for  the  transfer  in 
question,  and  held  that,  by  reason 
of  such  full  and  adequate  consider- 
ation, the  Inheritance  Tax  Statute 
is  not  applicable.  In  People  v, 
Orendorff,  262  111.  246,  104  N.  E. 
656,  the  rule  is  laid  down  that  only 
the  beneficiary's  interest  passing 
from  the  decedent  to  the  heir  as  a 
result  of  the  death  is  taxable,  and 
that  an  absolute  transfer  of  prop- 
erty, made  in  good  faith,  for  a 
valuable  consideration,  and  not 
made  in  contemplation  of  death,  is 
not  subject  to  the  inheritance  tax. 

It  is  contended  on  the  part  of  the 
appellee  that  the  transfer  in  ques- 
tion was  for  a  valuable  consider- 
ation, and  that,  even  though  made 
in  contemplation  of  death,  and  the 
enjoyment  and  possession  thereof 
postponed  until  the  death  of  the 
grantor,  such  transfer  is,  neverthe- 
less, not  subject  to  an  inheritance 
tax.  Were  such  to  be  held  to  be  the 
rule,  we  can  see  no  application  of  it 
where  there  does  not  appear  to 
have  been  a  valuable  consideration 
moving  from  the  grantee  to  the 
grantor.  The  rule  is  that  where 
parties  live  together  as  members  of 
one  family  the  law  does  not  imply  a 
contract  on  the  part  of  one  to  pay 

for     the     services 
Bvi*o«ejj.  ^^       rendered  by  anoth- 


;^;VTcr/en"ior^d  ^r,    but    the    pre- 

by   member  of        SUmptlOn  ariSmg 

famtir.  f y^jj^  ^Yie  relation  is 

that    such    services    are    rendered 


gratuitously.  In  such  a  case  there 
can  be  a  recovery  only  by  proving 
the  making  of  an  express  contract, 
or       circumstances  ^    ^     *  ^ 

w*  v>AAv.vt4«AOM*AA\^o    CoBtract— to    pay 

from    which    a    rear    «or   •errlce- 

flonable      inference  «'»«^"«*"«»- 
would   arise  that  such  a  contract 
was  in  fact  made,    A  moral  obliga- 
tion   does     not    SUf-    oeed-con.lder. 

nee  for  a  consider-  ation— moral 
ation     unless     the  «»»"»*"^^"- 
moral  obligation  was  once  a  legal 
one.  Finch  v.  Green,  225  111.  304,  80 
N.  E.  318. 

Appellee  relies  on  the  case  of 
Legate  v.  Legate,  249  III.  359,  94  N. 
E.  498.  That  case  was  a  bill  in 
chancery  reforming  a  deed  executed 
by  Israel  Legate  to  Sarah  Legate, 
his  sister.  The  opinion  in  that  case 
is  based  on  the  finding  of  the  court 
that  Israel  intended  to  convey  cer- 
tain property,  and  that  the  prop- 
erty was  left  out  of  the  deed 
through  a  mistake  of  the  scrivener, 
and  that  there  was  a  valuable  con- 
sideration for  the  conveyance.  The 
rule  is,  however,  laid  down  in  that 
case,  that  where  members  of  a  fam- 
ily reside  together  and  some  of  them 
render  services  for  others,  the  pre- 
sumption of  law  *  arising  from  the 
relation  is  that  such  services  are 
rendered  gratuitously,  and  that  no 
recovery  can  be  had  for  such  serv- 
ices without  proving  an  express 
contract,  or  circumstances  from 
which  the  law  would  imply  a  con- 
tract.   In  this  case  tlie  evidence  of 

the    appellee    shows    ^^areyaace  to 

that  there  was  no  »oa-coniiider. 
contract     that     he  **""*"• 
should  receive  either  the  property  in 
question  or  any  other  financial  gain 
for  his  services,  and  we  are  of  the 
opinion  that  no  consideration  based 
upon    a   legal    obligation    existed. 
This  being  true,  and  it  appearing 
from  the  statements  of  the  appellee 
himself,  as  well  as  from  other  evi- 
dence in  the  record,  that  the  trans- 
fer was  made  in  contemplation  of 
death,  and  the  enjoyment  and  pos- 
session thereof  post-    Tax-coaveyance 
poned      until      the  to  »oa  tor 
death  of  the  grant-  -*'^  «<^*«- 
or,  such  transfer  and  the  property 
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therein  involved  are  subject  to  an 
inheritance  tax. 

The  county  court  found  the  fair 
cash  market  value  of  the  200  acres 
of  land  to  be,  at  the  time  of  the 
transfer,  $36,000.  Upon  a  review 
of  the  evidence  we  are  of  the  opin- 
ion that  said  finding  was  justified. 

The  cause  will  therefore  be  re- 


manded to  the  County  Court,  with 
directions  to  enter  an  order  assess- 
ing an  inheritance  tax  against  the 
property  on  the  basis  of  the  value 
of  the  same  found  by  the  court,  and 
in  accordance  with  the  statute  in 
such  case  made  and  provided. 

Reversed  and  remanded,  with  di- 
rections. 


ANNOTATION. 


Consideration  as  affecting  the 


I.  Transfers  by  will: 

a.  Rule   that   transfer  is   taxable, 

1046. 

b.  Rale  that  transfer  is  not  taxable, 

1051. 
II.  Transfers  by  deed,  grant,  gift,  or  con- 
tract: 

a.  In  general,  1063. 

b.  What    constitutes    a    considera* 

tion: 

1.  In  general,  1058. 

2.  Marriage,  1061. 

8.  Joint  tenancies  and  8urviv« 
orship  agreements,  1068. 

4.  Annuities  and  fixed  charges, 

1066. 

5.  Support   of  transferrer   of 

property,   1066. 

!•  Transfers  "by  u>ill. 

a,  Hule  that  traiisfer  is  taxable. 

There  is  a  difference  of  opinion 
whether  property  which  passes  under 
a  will  is  free  from  an  inheritance  tax 
where  it  is  devised  or  bequeathed  in 
pursuance  of  a  contract,  upon  a  con- 
sideration, entered  into  by  the  testator 
in  his  lifetime.  It  will  be  observed 
that  some  jurisdictions  have  not  been 
consistent,  sometimes  adhering  to  one 
rule  and  sometimes  to  the  other.  This 
question  has  frequently  arisen  in  case 
of  devises  or  bequests  in  payment  for 
services  rendered  the  testator.  One 
line  of  authorities  holds  that  the  fact 
that  a  devise  or  bequest  is  made  in 
payment  of  services,  as  agreed  by  the 
testator,  does  not  free  it  from  the  in- 
heritance or  succession  tax  where  the 
statute  itself  makes  no  exception. 
State  V.  Mollier  (1915)  96  Kan.  514, 
L,R.A.1916C,  551,  152  Pac,  771;  Clarke 
V.  Treasurer  (1917)  226  Mass.  301, 
L.R.A.1917D,  800,  115  N.  E.  416;  Cart- 


to  a  succession  or  inheritance  tax. 

er  V.  Craig  (1914)  77  N.  H.  200,  52 
KR.A.(N.S.)  211,  90  Atl.  598,  Ann. 
Cas.  1914D,  1179;  Re  Grould  (1898) 
156  N.  Y.  423,  61  N.  E.  287;  Tyson's 
Appeal  (1849)  10  Pa.  220.  (But  see 
Pennsylvania  cases  in  I.  b.)  In  State 
V.  Mollier  (Kan.)  supra,  a  transfer 
by  will  in  pursuance  of  an  agrreement 
in  the  lifetime  of  the  testator,  with 
the  transferee,  that  if  she  would  make 
a  home  with  him,  act  as  his  house- 
keeper, and  look  after  his  welfare  as 
long  as  he  lived,  he  would  make  a  will 
and  bequeath  to  her  all  his  property, 
an  agreement  which  the  transferee 
fully  performed  on  her  part,  was  held 
subject  to  the  transfer  tax.  A  bequest 
to  one  in  pursuance  of  a  contract  en- 
tered into  between  the  decedent  and 
the  legatee  to  bequeath  to  her  a  stated 
sum  in  consideration  of  her  services 
as  his  housekeeper  was  held  to  be  tax- 
able in  Clarke  v.  Treasurer  (1917) 
226  Mass.  301,  L.R.A.1917D,  800,  115 
N.  E.  416.  A  bequest  to  one  upon 
condition  that  he  make  no  charge  or 
demand  against  the  estate  of  the  tes- 
tatrix for  boarding  or  services  ren- 
dered her  was  held  to  be  subject  to 
the  collateral  inheritance  tax  in  Ty- 
son's Appeal  (1849)  10  Pa.  220.  See 
facts  set  out  in  Carter  v.  Craig  (1914) 
77  N.  H.  200,  52  L.R.A.(N.S.)  211,  90 
Atl.  598,  Ann.  Cas.  1914D,  1179,  and 
Re  Gould  (1898)  156  N.  Y.  423,  51  N. 
E.  287,  infra. 

Some  doubt  is  thrown  upon  the 
authority  of  Re  Gould  (N.  ¥•)  supra, 
by    the    decision    in    Re    Vanderbift 

(1918)  184  App.  Div.  661,  172  N.  Y. 
Supp.  511,  affirmed  without  opinion  in 

(1919)  226  N,  Y.  638,  123  N.  E,  893, 
infra.    And  see  Re  Orvis  (1918)  223 
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N.  Y.  1,  3  A.L,R.  1636,  119  N.  E.  88, 
infra,  III.  The  surrogate  in  Re  Van- 
derbilt,  102  Misc.  497,  169  N.  Y.  Supp. 
201,  in  distinguishing  the  two  cases, 
said  that  the  amount  of  the  bequest  in 
Re  Gould  was  ''not  an  amount  deter- 
mined by  previous  agreement,  but  was 
the  valuation  placed  by  the  decedent 
upon  his  son's  services.  It  might  be 
execessive  or  it  might  be  inadequate, 
but  if  the  beneficiary  refused  to  ac- 
cept it,  he  would  be  compelled  to  es- 
tablish the  value  of  his  services  in  an 
action  brought  for  that  purpose.''  This 
seems  to  be  contrary  to  the  assump- 
tion of  the  court  of  appeals  in  Re 
Gould.  It  is  true  that  the  court  of 
appeals  does  not  expressly  say  that 
the  legatee  might  have  rejected  the 
legacy  and  recovered  the  same  amount 
as  a  creditor  of  the  estate,  but  the 
court  does  say:  'If  Jay  Gould  did 
owe  his  son  George  $5,000,000  for  serv- 
ices, and  we  must  assume  that  he  did, 
he  selected  a  method  of  payment  which 
brought  the  transaction  within  the 
taxing  provisions  of  the  statute."  The 
appellate  division  in  Re  Vanderbilt 
makes  no  attempt  to  harmonize'  that 
case  with  or  distinguish  it  from  Re 
Gould. 

This  theory  under  which  transfers 
by  will  in  payment  of  an  obligation 
of  the  testator  are  taxable  has  also 
been  applied  to  bequests  and  devises 
in  satisfaction  of  contracts  other  than 
those  for  services.  Thus,  a  bequest  in 
satisfaction  of  the  testator's  obliga- 
tions under  an  antenuptial  contract 
has  been  held  taxable.  Hill  v.  Treas- 
urer (1917)  227  Mass.  331,  116  N.  E. 
309;  Atty.  Gen.  v,  Murray  (1886)  Ir. 
L.  R.  20  C.  L.  124;  and  see  Re  Kidd 
(1907)  188  N,  Y.  274,  80  N:  E.  924, 
infra,  II.  b,  2.  In  Hill  v.  Treasurer 
(Mass.)  supra,  the  provision  in  the 
will  was  more  in  the  nature  of  a  direc- 
tion to  the  executors  to  pay  the  widow 
the  sum  provided  in  the  antenuptial 
contract;  the  testator  there  recognized 
his  antenuptial  contract  in  his  will, 
and  provided  that  the  sum  called  for 
by  the  contract  should  be  paid  his 
widow,  but  authorized  her  to  take  se- 
curities instead  of  cash,  and  the  widow 
elected  to  take  the  securities  (as  to  a 
mere  direction  to  pay,  see  Re  Burhans 


(1917)  100  Misc.  646,  166  N.  Y.  Supp. 
1027,  infra).  The  residue  of  an  estate 
which  the  testator  devised  to  the  trus- 
tees of  his  marriage  settlement,  in  ac- 
cordance with  the  terms  of  the  set- 
tlement, was  held  not  to  be  a  debt  due 
by  him,  and,  therefore  was  subject  to 
probate  duty.  Atty.  Gen.  v.  Murray 
(1886)  Ir.  L.  R.  20  C.  L.  124.  Where 
there  had  been  no  deed  of  settlement, 
an  appointment  of  a  legacy,  by  one  au- 
thorized to  charge  an  estate  for  the 
benefit  of  any  woman  he  might  marry, 
to  his  wife  in  full  of  her  jointure  and 
in  bar  of  dower,  was  held  to  be  sub- 
ject to  legacy  duty,  as  it  could  not  be 
considered  as  a  purchase  of  the  wife's 
right  of  dower,  but  as  a  gift.  Henni- 
ker  V.  Atty.  Gen.  (1852)  .8  Exch.  257, 
155  Eng.  Reprint,  1343,  22  L.  J.  Exch. 
N.  S.  41,  16  Jur.  1143. 

Where  a  donee  of  a  power  of  ap- 
pointment exercised  the  power  by  di- 
recting her  executors  to  pay  al}  her 
debts,  including  a  debt  for  which  she 
had  given  a  bond,  it  was  held  in  Re 
Rogers  (1902)  71  App.  Div.  461,  75 
N.  Y.  Supp.  835,  affirmed  without  opin- 
ion in  (1902)  172  N.  Y.  617,  64  N.  E. 
1125,  that  the  creditor  who  accepted 
payment  in  this  way  was  subject  to 
the  tax.  It  is  stated  that  the  creditor 
was  not  obliged  to  accept  this  provi- 
sion of  the  will  for  the  payment  of 
his  debt,  but  if  he  did  accept  it,  there 
was  no  way  to  avoid  the  payment  of 
the  tax  which  the  state  imposes  as  a 
condition  of  receiving  a  transfer  un- 
der the  will  of  the  decedent. 

In  Ransom  v.  United  States  (1879) 
Fed.  Cas.  No.  11,574,  a  devise  by  a  wife 
to  her  husband  of  real  estate  which 
had  been  purchased  and  paid  for  by 
him,  but  conveyed  to  her  upon  the  un- 
derstanding that  she  should  make  her 
will  devising  the  property  to  him,  in 
case  she  died  before  he  did,  was  held 
to  be  subject  to  the  tax,  under  the  In- 
ternal Revenue  Act  of  1864,  which 
subjected  dispositions  of  real  estate 
by  will  to  a  tax.  The  court  states  that 
the  fact  that  the  will  was  made  on  ac- 
count of  an  agreement  to  that  effect 
by  the  wife  when  she  took  her  title 
rendered  it  none  the  less  an  instru- 
ment creating  a  beneficial  interest  in 
the  husband  on  her  death,  and  that. 
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under  the  statute,  is  a  succession  to 
be  taxed.  The  question  of  considera- 
tion is  not  expressly  discussed  in  this 
case.  Compare  with  Re  Galot  (1919) 
106  Misc.  310,  174  N.  Y.  Supp.  492,  in- 
fra,  I.  b,  and  Nelson  v.  Schoonover 
ri913)  89  Kan.  779,  132  Pac.  1183, 
Ann.  Cas.  1915A,  147,  infra,  II.  b,  1. 

Under  the  theory  now  under  discus- 
sion, not  only  is  a  bequest  or  devise 
in  payment  of  a  past  consideration 
taxable  where  the  legatee  or  devisee 
accepts  the  same  instead  of  filing  his 
claim  as  a  creditor,  but  a  bequest  in 
payment  of  a  future  consideration  is 
held  taxable.  A  bequest  in  considera- 
tion of  services  to  be  rendered  by  the 
legatee  as  executor  and  trustee  is  held 
subject  to  the  tax.  Re  Ruber  (1903) 
86  App.  Div.  458,  83  N.  Y.  Supp.  769; 
Re  Thorley  11891]  2  Ch.  (Eng.)  613, 
60  L.  J.  Ch.  N.  S.  537,  64  L.  T.  N.  S. 
615,  39  Week.  Rep.  665.  In  England, 
however,  an  executor  or  trustee  is  not 
entitled  to  any  compensation  for  his 
services  in  the  absence  of  an  expressed 
provision  to  the  contrary;  accordingly, 
a  legacy  to  a  trustee  in  payment  of 
his  services  in  carrying  on  testator's 
business  is  held  to  be  a  pure  gift,  and 
as  such  subject  to  the  legacy  tax.  Re 
Thorley  (Eng.)  supra;  «ee  statute  in 
fra.  See  Turner  v.  Martin  (1857)  7 
De  G.  M.  &  G.  429,  44  Eng.  Reprint, 
168,  3  Jur.  N.  S.  397,  26  L.  J.  Ch.  N.  S. 
216,  6  Week.  Rep.  277,  infra. 

But  see  Clark's  Estate  (1901)  10  Pa. 
Dist.  R.  378,  infra,  I.  b. 

A  provision  that  the  testator's  son 
should  receive  a  stipulated  sum  while 
he  was  managing  testator's  business 
in  conjunction  with  trustees  appointed 
by  the  testator  was  held  to  be  a  legacy 
and  taxable  under  §  4  of  the  Act  8  <&  9 
Vict.  chap.  76,  which  provides  that 
"every  gift  by  any  will  or  testamentary 
instrument  .  .  .  which  by  virtue 
of  any  such  will  or  testamentary 
instrument  is  or  shall  be  payable,  or 
shall  have  effect  or  be  satisfied  out  of 
the  personal  or  movable  estate  of  such 
person  .  .  .  shall  be  deemed  a  leg- 
acy .  .  .  and  shall  be  subject  and 
liable  to  the  said  duties."  Re  Thorley 
(Eng.)  supra. 

See  generally  the  Pennsylvania 
cases,    which    for    convenience    have 


been  grouped  together,  infra,  I.  b,  be- 
ginning with  Walters's  Estate  (1887) 
3  Pa.  Co.  Ct.  447,  as  to  bequests  for 
future  services. 

The  statutes  involved  in  the  fore- 
going cases  make  no  exception  of 
transfers  for  a  valuable  consideration, 
in  subjecting  transfer  by  will  to  an 
inheritance  tax.  The  statute  involved 
in  Carter  v.  Craig  (1914)  77  N.  BL  200, 
62  L.R.A.(N.S.)  211,  90  Atl.  598,  Ann. 
Cas.  1914D,  1179,  provides  that  "all 
property  within  the  jurisdiction  of  the 
estate,  real  or  personal,  or  any  inter- 
est therein  •  .  .  which  shall  pass 
by  will  .  .  .  shall  be  subject  to  a 
tax  of  5  per  cent  of  its  value  for  the 
Mse  of  the  state."  See  statute  involved 
in  Re  Gould  (1898)  156  N.  Y.  423,  51 
N.  E.  287,  infra. 

An  exception  in  some  statutes  of 
transfers  for  a  consideration  has  been 
held  to  apply  only  to  transfers  in  the 
lifetime  of  the  testator.  Thus,  a  stat- 
ute which  provides  that  "all  property 
.  .  .  which  shall  pass  by  will,  or 
by  the  laws  regulating  intestate  suc- 
cession, or  by  deed,  grant,  or  gift,  ex- 
cept in  cases  of  a  bona  fide  purchase 
for  full  consideration  in  money  or 
money's  worth,  made  or  intended  to 
take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,"  was 
construed  in  Clarke  v.  Treasurer 
(1917)  226  Mass.  801,  L.R.A.1917D, 
800,  115  N.  E.  416,  as  meaning  that 
only  when  the  property  passed  by 
"deed,  grant,  or  gift,"  was  it  excepted 
when  upon  a  full  consideration,  and 
not  where  it  passed  by  will  or  by  the 
laws  regulating  intestate  succession. 
A  similar  construction  was  put  upon 
the  statute  involved  in  State  v.  Mollier 
(1915)  96  Kan.  514,  L.R.A.1916C,  661, 
152  Pac.  771,  which  imposed  an  in- 
heritance or  succession  tax  upon  all 
property  "which  shall  pass  by  will 
or  by  the  laws  regulating  intestate 
succession,  or  by  deed,  grant,  or  gift 
made  in  contemplation  of  death,  or 
made  or  intended  to  take  effect  in  pos- 
session or  enjoyment  after  the  death 
of  the  grantor,  to  any  person  absolute- 
ly or  in  trust, — except  in  case  of  a 
bona  fide  purchase  for  full  considera- 
tion in  money  or  money's  worth."  The 
exemption  mentioned  in  this  statute 
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of  certain  transfers  which  were  made 
for  full  consideration  in  money  or 
money^s  worth  was  held  to  apply  solely 
to  transfers  by  deed  or  grant,  made  in 
the  lifetime  of  the  transferrer,  and  to 
have  no  application  to  the  transmis- 
sion of  property  by  will. 

The  theory  of  the  foregoing  cases  is 
that  since  the  statutes  involved  made 
no  exception  of  transfers  for  a  con- 
sideration, the  courts  can  make  no 
such  exception.  If  the  legatee  or  devi- 
see accepts  the  bequest  or  devise  in 
satisfaction  of  his  debt,  the  trans- 
fer is  subject  to  the  tax.  In  Carter  v. 
Craig  (1914)  77  N.  H.  200,  52  L.R.A. 
(N.S.)  211,  90  Atl.  598,  Ann.  Cas. 
1914D,  1179,  there  was  held  to  be  a 
taxable  transfer  where  property  was 
devised  to  one  in  pursuance  of  a  con- 
tract between  the  testator  and  the 
devisee,  entered  into  in  the  testator's 
lifetime,  that  the  devisee  should  care 
for  the  testator  and  his  wife  during 
their  lives  and  the  life  of  the  survivor, 
in  consideration  of  which  the  property 
in  question  would  be  bequeathed  and 
devised  to  him.  The  court  states  that 
"the  contract  was  to  bequeath  and  de- 
vise the  property  to  Stone.  It  was  not 
a  contract  to  convey,  but  to  make  a 
will  in  his  favor;  and  French  having 
made  the  will  and  Stone  having  ac- 
cepted its  provisions  and  taken  title 
to  the  property  thereunder,  the  trans- 
mission- was  by  will  and  is  subject  to 
the  tax.  ...  It  can  make  no  differ- 
ence that  there  was  a  valid  considera- 
tion for  the  contract  to  transfer  the 
property  by  will.  The  imposition  of 
the  tax  is  not  limited  to  property  pass- 
ing gratuitously  by  will,  but  extends 
to  'all  property'  so  passing.  If  the 
legislature  had  intended  to  limit  the 
imposition  of  the  tax  to  property  pass- 
ing gratuitously,  it  could  easily  have 
said  so;  but  by  providing  that  all 
property  passing  by  will  should  be 
subject  to  the  tax,  it  manifested  an 
intention  not  to  so  limit  it."  A  be- 
quest by  a  testator  to  his  son  in  con- 
sideration of  services  rendered  by  the 
son  under  an  agreement  with  his 
father,  the  sum  bequeathed  having 
been  agreed  upon  by  the  parties,  was 
held  to  be  taxable  in  Re  Gould  (1898) 
156  N.  Y.  423,  51  N.  E.  287,  where  the 


son  accepted  the  bequest  in  payment 
of  his  services.  The  statute  involved 
in  this  case  provided  that  "a  tax  shall 
be  and  is  hereby  imposed  upon  the 
transfer  of  any  property  .  .  .  when 
the  transfer  is  by  will."  The  court 
states  that  '*it  will  be  noted  that  the 
imposition  of  the  tax  is  not  limited 
to  property  gratuitously  given  by  will, 
but  is  extended  to  all  property  so 
transferred.  ...  If  Jay  Gould  did 
owe  his  son  George  $5,000,000  for  serv- 
ices, and  we  must  assume  that  he  did, 
he  selected  a  method  of  payment  which 
brought  the  transaction  within  the 
taxing  provisions  of  the  statute. 
Whether  this  action  was  taken  by  Jay 
Gould  for  the  purpose  of  absolutely 
securing  to  the  state  the  tax,  or  be* 
cause  he  wished  to  retain  possession 
of  all  his  property  during  his  life,  or 
for  some  other  satisfactory  reason, 
we  need  not  inquire.  The  question  of 
motive  on  the  part  of  the  testator  is 
not  for  our  consideration.  We  are  not 
dealing  with  the  taxing  statute  which 
undertakes  to  tax  all  property  trans- 
ferred by  will  and  which  is  applicable 
to  every  transaction  of  that  kind^ 
whether  advisedly  or  mistakenly  en- 
tered upon  and  carried  out.  ...  So 
far  in  the  progress  of  this  proceeding, 
the  question  as  to  the  right  of  the 
state  to  collect  a  tax  upon  the  property 
has  been  disposed  of  by  the  court  be- 
low as  if  the  statute  provided  in  terms 
that  only  property  'gratuitously  given 
by  wiir  should  be  taxed.  But  the  stat- 
ute does  not  so  provide,  and  the  duty 
of  the  court  is  to  read  it  as  it  is  writ- 
ten." 

There  is  a  suggestion  in  Re  Grould 
(N.  Y.)  supra,  that  the  legatee  might 
have  refused  to  accept  compensation 
under  the  will,  and  could  have  recov- 
ered against  the  estate  under  the 
agreement  with  his  father,  in  which 
event  the  amount  recovered  would  not 
have  been  taxable.  There  is  a  simi- 
lar suggestion  in  Hill  v.  Treasurer 
(1917)  227  Mass.  331,  116  N.  E.  509, 
that  the  widow  might  refuse  to  take 
the  legacy  and  insist  on  her  rights  un- 
der the  antenuptial  contract  in  the 
statement  that  "the  tax  is  due  because, 
by  his  will,  Mr.  Hill  gave  his  wife 
the  option  of  taking  a  legacy  in  satis- 
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faction  of  her  rights  as  a  creditor, 
and  she  elected  to  do  so"  And  see  Re 
Doty  (1893)  7  Misc.  193,  27  N.  Y. 
Supp.  653;  Re  Burhans  (1917)  100 
Misc.  646,  166  N.  Y.  Supp.  1027,  infra. 
See  Re  Schmoll  (1919)  108  Misc.  492, 
177  N.  Y.  Supp.  670,  infra,  II.  b,  2. 

In  some  cases  involving  legacies  in 
payment,  of  services,  the  court,  in  hold- 
ing the  transfer  subject  to  the  tax, 
has  expressly  based  the  decision  upon 
what  appeared  to  be  the  fact,  that 
there  was  no  legal  liability  to  the 
legatee,  hence  the  legacy  was  a  volun- 
tary gift.  In  Re  Doty  (1893)  7  Misc. 
193,  27  N,  Y.  Supp.  653,  the  court 
states  that  .the  ''existence  of  a  claim 
which  the  testator  might  be  honorably 
but  not  legally  bound  to  pay  is  insuffi- 
cient; it  must  be  one  to  which  there 
is  no  legal  defense,  and  which  the 
creditor  can  enforce  by  legal  proceed- 
ings. If  this  were  not  the  legal  rule, 
a  testator  might  either  designedly  or 
otherwise  defeat  the  object  of  the  stat- 
ute, and  render  it  practically  useless 
by  simply  reciting  in  his  will  that  the 
legacy  is  in  consideration  of  care,  at- 
tention, kindness,  favors  received 
from,  or  services  performed  by,  the 
legatee  at  some  period  of  the  testator's 
life."  The  decision  in  Re  Doty  rests 
in  part,  at  least,  upon  the  acceptance 
of  the  provisions  made  in  the  will  by 
the  legatee,  and  failure  to  prove  any 
legal  right  he  may  have  had  against 
the  estate  of  the  testatrix.  The  rule 
holding  the  transfer  by  will  taxable 
is  especially  applicable  where  there  is 
no  legal  liability  which  is  canceled  by 
the  bequest  or  devise.  A  direction  to 
the  executors  and  trustees  of  a  dece- 
dent who,  years  previously  to  his  de- 
cease, had  been  a  bankrupt,  to  pay 
to  creditors  which  were  not  paid  in 
full  a  certain  sum,  was  held  to  be  a 
direction  to  pay  a  legacy,  and  there- 
fore subject  to  the  legacy  duty.  Tur- 
ner V.  Martin  (1857)  7  De  M.  &  G.  429, 
44  Eng.  Reprint,  168,  3  Jur.  N.  S.  397, 
26  L,  J.  Ch.  N.  S.  216,  5  Week.  Rep. 
277.  See  Re  Thorley  [1891]  2  Ch. 
(Eng.)  613,  60  L.  J.  Ch.  N.  S.  537,  64 
L.  T,  N.  S.  515,  39  Week.  Rep.  565, 
and  Henniker  v.  Atty.  Gen.  (1852)  8 
Exch.  257,  155  Eng.  Reprint,  1343,  22 
L.  J.  Exch.  N.  S.  41,  16  Jur.  1143,  su- 


pra. See  Gibbon's  Estate  (1883)  13 
W.  N.  C.  (Pa.)  99,  infra,  I.  b.  Com- 
pare with  the  reported  case  (People 
V.  Porter,  ante,  1041)  as  to  moral  ob- 
ligation. 

A  distinction  has  been  made  be- 
tween a  bequest  in  payment  of  obliga- 
tions of  the  testator  and  a  direction 
to  the  executor  to  pay  the  debt;  the 
mere  mention  of  a  debt  in  the  will,  and 
direction  of  the  executors  to  pay  it, 
is  held  not  to  subject  it  to  the  tax, 
where  the  creditor  presents  his  claim 
and  has  it  allowed  as  a  debt.  Re  Bur- 
hans (1917)  100  Misc.  646,  166  N.  Y. 
Supp.  1027.  The  debt  involved  in  this 
case  was  a  promissory  note  which  the 
testator  had  given  to  one  who  acted 
as  his  housekeeper,  and  a  condition 
was  written  in  the  note,  that  the  note 
was  payable  only  on  condition  that  the 
payee  remain  and  continue  to  serve 
and  act  as  his  housekeeper  until  the 
date  of  his  death,  otherwise  to  be  of 
no  force  and  effect.  The  will  con- 
tained a  direction  to  his  executors  to 
use  and  expend  the  amount  called  for 
in  the  note  in  the  payment  of  the  note, 
and  also  such  amount  as  would  pay 
the  interest  accrued  and  due  thereon 
at  the  time  of  pa3rment.  The  court,  in 
distinguishing  the  case  from  Re  Gould 
(1898)  166  N.  Y.  428,  51  N.  E.  287, 
supra,  states  that  "in  the  case  at  bar 
there  is  a  valid  obligation  for  a  good 
and  valuable  consideration,  executed 
by  the  obligor,  naming  the  exact 
amount  the  obligee  is  entitled  to  re- 
ceive. There  is  no  proof  of  any  con- 
versation or  agreement  with  the  tes- 
tator, to  receive  payment  by  will,  nor 
any  proof  of  any  knowledge  by  Miss 
McNeil  [the  payee  of  the  note]  dur- 
ing the  lifetime  of  the  testator  of  the 
provisions  of  the  will.  Nor  is  there 
any  proof  that  she  has  accepted  or 
agreed  to  the  provisions  of  the  will  as 
to  the  payment  of  her  claim.  On  the 
contrary,  there  is  proof  that  she  pre- 
sented her  claim  by  virtue  of  the  note 
in  question,  and  that  the  executor  al- 
lowed it  as  a  debt."  Compare  with 
Hill  V.  Treasurer  (1917)  227  Mass. 
331,  116  N.  E.  509,  supra. 

Where  the  legatee  has  not  accepted 
anything  under  the  will,  there  is  no 
taxable  transfer  although  the  will  con* 
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tains  some  directions  as  to  the  method 
of  paying  the  testator's  obligation. 
Thus,  where  the  husband  in  his  will 
recites  a  separation  agreement  previ- 
ously entered  into  between  himself 
and  his  wife,  by  the  terms  of  which 
she  was  to  receive  a  life  annuity,  with 
the  right  to  a  gross  sum  in  satisfac- 
tion of  the  annuity  payment  in  case 
she  survive  her  husband,  and  provides 
for  the  methods  of  meeting  the  pay- 
ments of  the  annuity,  or  the  gross 
sum  in  case  she  elects  to  take,  and  the 
wife  makes  no  election  to  take  a  gross 
sum,  the  annuity  due  her  is  not  tax- 
able. Re  Daniell  (1903)  40  Misc.  329, 
81  N.  Y.  Supp.  1033.  Compare  with 
Re  Vanderbilt  (N.  Y.)  infra,  I.  b. 

Property  transferred  by  executors  of 
a  will  under  direction  by  the  decedent, 
who  was  a  trustee,  to  set  apart  out 
of  his  estate  a  sufficient  sum  of  money 
to  meet  the  obligations  of  the  trust, 
or  to  pay  the  beneficiaries  a  sum 
agreed  upon  in  compromise,  is  not  a 
taxable  transfer.  Re  Hamilton  (1917) 
100  Misc.  61,  164  N.  Y.  Supp.  938.  In 
distinguishing  Re  Gould  (N.  Y.)  su- 
pra, the  court  states  that  in  the  case 
at  bar  there  was  no  debt,  and,  there- 
fore, no  claim  or  interest  which  was 
soluble  out  of  the  general  assets  of 
the  decedent;  that  "here  the  right  of 
the  two  beneficiaries  had  no  concern 
with  any  property  of  which  the  dece- 
dent died  seised,  but,  far  from  that, 
it  impinged  only  upon  a  fund  which 
was  separated  from  the  decedent's  es- 
tate both  before  and  after  his  death.'' 

h.  Rule  that  transfer  is  not  taxable. 

It  is  the  theory  of  some  cases  that 
a  legacy  or  devise  in  payment  of  a 
debt  or  in  discharge  of  an  obligation 
of  the  testator  is  not  subject  to  a  suc- 
cession tax.  Re  Vanderbilt  (1918) 
184  App.  Div.  661,  172  N.  Y.  Supp.  611, 
affirmed  without  opinion  in  (1919)  226 
N.  Y.  638,  123  N.  E.  893 ;  Re  Stebbins 
(1907)  62  Misc.  438,  103  N.  Y.  Supp. 
663  (obiter);  Re  Rogers  (1890)  2 
Connoly,  198,  10  N.  Y.  Supp.  22;  Re 
Hulse  (1890)  39  N.  Y.  S.  R.  402,  16  N. 
Y.  Supp.  770;  Re  Underbill  (1890)  2 
Connoly,  262,  20  N.  Y.  Supp.  134;  Re 
Galot  (1919)  106  Misc.  310,  174  N.  Y. 
Supp.  492;  Clark's  Estate   (1901)    10 


Pa.  Dist.  R.  378;  Quin's  Estate  (1880) 
18  Phila.  (Pa.)  840. 

This  rule  has  been  applied  to  devises 
or  bequests  in  payment  of  services. 
In  Re  Hulse  (1890)  39  N.  Y.  S.  R.  402, 
16  N.  Y.  Supp.  770,  a  gift  by  a  testa- 
trix of  all  her  property  to  her  nephew 
"in  consideration  of  a  home  for  me 
at  his  house  during  my  life,"  made  in 
pursuance  of  an  agreement  to  furnish 
the  home  for  the  testatrix,  was  held 
not  to  be  taxable.  It  is  stated  that 
although  the  property  is  given  to  the 
legatee  as  a  legacy,  he  is  really  to  re- 
ceive it  in  satisfaction  of  a  claim 
which  he  might  enforce  as  a  creditor 
against  the  estate  of  the  deceased. 
See  Re  Underbill  (N.  Y.)  infra. 

This  rule  has  been  applied  to  be- 
quests or  devises  in  payment  of  tes- 
tator's debts  without  making  the 
source  of  the  debt  to  appear.  A  be- 
quest of  a  specified  sum  to  the  testa- 
tor's foreman  on  condition  that  he 
should  accept  the  same  in  full  of  all 
unsettled  accounts  and  claims  was 
held  to  be  free  from  the  transfer  tax 
where  it  appeared  that  the  amount  of 
the  foreman's  claims  was  in  excess  of 
the  sum  bequeathed,  but  that  he  was 
willing  to  accept  the  legacy  in  full. 
Re  Underbill  (1890)  2  Connoly,  262, 
20  N.  Y.  Supp.  184.  The  court  argues 
that  had  no  bequest  been  made  in  this 
form,  but  the  foreman's  claims  been 
left  in  a  class  of  debts  which  a  tes- 
tator usually  directs  the  executors  to 
pay,  it  would  certainly  have  been  ex- 
empt from  taxation ;  "if  he  had  simply 
bequeathed  $4,000  without  the  men- 
tion of  any  claim,  then  it  would  have 
been  taxable.  Where  a  testator 
chooses  to  provide  in  the  form  of  a 
bequest  for  the  payment  of  a  just  debt, 
with  a  view  possibly  of  obviating  any 
question  in  the  mind  of  his  executors 
as  to  its  amount  or  validity,  he  could 
do  so  with  great  propriety,  but  by  doing 
it  he  could  not  clothe  it  with  the  char- 
acter of  a  gift.  Under  the  circum- 
stances it  will  readily  be  seen  that  by 
this  provision  of  the  will,  no  property 
is  transferred  by  deed,  grant,  sale,  or 
gift,'  as  contemplated  by  the  first  sec- 
tion of  this  act,"  to  the  foreman.  In 
Quin's  Estate  (Pa.)  supra,  a  gift  by 
testator  to  a  creditor,  and  in  satis- 
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faction  of  his  claim,  of  the  precise 
sum  due,  with  interest,  is  held  to  fall 
neither  within  the  letter  nor  spirit  of 
the  Inheritance  Tax  Act;  such  fund 
or  property  cannot  be  said  to  pass  to 
the  creditor  under  the  will  any  more 
than  in  case  of  a  general  testamentary 
direction  to  pay  debts.  In  Re  Rogers 
(1890)  2  Connoly,  198,  10  N.  Y.  Supp. 
22,  the  bequest  was  not  absolute,  but 
was  a  bequest  to  the  creditor  "so  far 
as  his  interests  may  appear  and  be 
proved."  The  court  states  that  wheth- 
er he  takes  anjrthing  under  the  will 
depends  upon  his  being  able  to  prove 
a  debt;  that  he  takes  nothing  if  there 
is  no  debt,  so  that  while  he  may  be  en- 
titled to  receive  something  by  virtue 
of  the  will,  he  does  not  get  it  as  a 
gift  in  pa3anent  of  the  debt.  The  be- 
quest in  this  case  was  of  an  interest 
in  an  insurance  policy,  and  it  is  stated 
that  it  may  be  that  unless  the  creditor 
had  been  provided  for  in  this  way  by 
the  will  he  would  not  have  been  able 
to  collect  the  debt,  by  reason  of  the 
terms  of  the  contract  of  insurance. 
Still,  whatever  he  may  get  even  by 
virtue  of  the  will,  is  simply  the  pay- 
ment of  a  debt.. 

A  transfer  by  the  will  of  a  decedent 
of  real  estate  which  had  been  con- 
veyed to  him  in  his  lifetime  upon  his 
agreement  to  transfer  and  convey  to 
the  grantors  upon  his  death,  free  and 
clear  of  encumbrances,  is  not  a  tax- 
able transfer,  since  it  is  not  a  gift  or 
gratuity,  but  founded  on  a  contract 
made  for  a  valuable  and  adequate  con- 
sideration. Re  Galot  (1919)  106  Misc. 
310,  174  N.  Y.  Supp.  492.  Compare 
with  Ransom  v.  United  States  (Fed.) 
supra,  I.  a,  and  Nelson  v.  Schoonover 
(1918)  89  Kan.  779,  182  Pac.  1183, 
Ann.  Cas.  191 5 A,  147,  infra,  II.  b,  1. 

The  rule  has  been  applied  to  be- 
quests in  payment  of  sums  provided 
by  antenuptial  contracts.  In  Re  Van- 
derbilt  (1918)  184  App.  Div.  661,  172 
N.  Y.  Supp.  511,  affirmed  without  opin- 
ion in  (1919)  226  N.  Y.  638,  123  N. 
E.  893,  there  was  held  to  be  no  tax- 
able transfer  although  the  widow  ac- 
cepted securities,  as  authorized  by 
will,  in  lieu  of  the  payment  of  money 
provided  for  in  the  antenuptial  con- 
tract.   The    court    states    that    the 


widow's  right  to  receive  fhe  securities 
did  not  grow  out  of  the  will;  that  its 
source  was  in  the  antenuptial  agree- 
ment, and  the  obligation  would  have 
been  enforced  against  the  estate  had 
there  been  no  will;  that  the  agreement 
rested  upon  a  valuable  consideration 
which  was  executed  by  the  marriage, 
and  the  mere  fact  "that  the  method 
of  payment  and  satisfaction  of  the  ob- 
ligation was  directed  by  the  will  did 
not  change  the  inherent  character  of 
the  obligation.''  The  testamentary 
provision  in  the  Vanderbilt  Case  was 
not  merely  a  direction  to  pay,  but  was 
a  bequest  of  the  sum  called  for  in  the 
antenuptial  agreement  in  cash,  or,  in 
the  discretion  of  the  executors,  in  se- 
curities to  be  selected  by  them  from 
the  personal  property.  The  executors 
transferred  securities  in  payment  of 
the  bequest  and  these  were  accepted. 
Compare  with  Re  Kidd  (N.  Y.)  infra, 
II.  b,  2.  It  is  not  clear  that  the  trans- 
fer in  Re  Miller  (1902)  77  App.  Div. 
473,  78  N.  Y.  Supp.  930,  was  urged  as 
taxable  because  of  having  been  made 
under  the  will  of  the  deceased  hus- 
band. The  court,  however,  holds  the 
transfer  in  that  case  was  not  made 
under  the  will,  as  there  had  been  a 
previous  and  absolute  transfer  of  the 
property  mentioned  in  the  will  to  the 
wife  at  the  time  of  the  marriage.  The 
decision  in  Re  Vanderbilt  and  its  af- 
firmance by  the  court  of  appeals 
throws  considerable  doubt  upon  the 
decision  in  Re  Gould  (N.  Y.)  supra, 
I.  a,  for  it  seems  that  the  language 
used  by  the  appellate  division  cannot 
be  reconciled  with  the  theory  of  Re 
Gould.  See  further  comment,  supra, 
L  a. 

A  direction  to  executors  to  pay  the 
creditor  a  sum  equal  to  the  debt,  but 
without  mentioning  the  debt,  was  held 
to  be  a  direction  to  pay  the  debt,  and 
not  subject  to  the  tax.  Smith's  Estate 
(1912)  22  Pa*  Dist.  R.  464.  Compare 
with  Re  Burhans  (1917)  100  Misc.  646, 
166  N.  Y.  Supp.  1027,  supra,  I.  a. 

Under  the  rule  now  under  discus- 
sion, the  obligation  must  be  a  legal 
one.  Gibbon's  Estate  (1883)  13  W. 
N.  C.  (Pa.)  99,  holding  a  bequest  to 
one  "as  an  acknowledgment  of  her  val- 
uable services  in  my  family,  covering 
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a  period  of  thirty  years/'  subject  to 
the  tax,  the  court  saying  that  the  prin- 
ciple in  the  foregoing  cases  cannot 
apply  where,  as  in  the  case  at  bar,  ''no 
claim  such  as  could  have  been  en- 
forced by  suit  exists,  and  where  the 
legacy  is  a  pure  gratuity,  based  upon 
the  faithful  performance  of  services 
which,  if  not  already  compensated, 
must  have  been  rendered  without  ex- 
pectation of  reward,  and  without  lia- 
bility on  the  part  of  the  person  receiv- 
ing them.*'  Compare  with  the  cases 
cited  in  I.  a,  supra,  as  to  the  necessity 
of  the  obligation  being  a  legal  one. 

It  has  been  held  in  Pennsylvania 
that  a  bequest  to  a  named  person  on 
condition  that  he  act  as  executor  and 
trustee  of  the  testator's  estate  is  not 
taxable.  In  Clark's  Estate  (1901)  10 
Pa.  Dist.  R.  378,  it  is  stated  to  have 
been  conceded  that  collateral  inherit- 
ance taxes  are  chargeable  only  against 
gratuities,  and  that  legacies  by  way 
of  compensation  are  exempt.  Com- 
pare with  cases  cited  under  I.  a,  as  to 
the  taxability  of  bequests  in  paysient 
of  the  services  of  an  executor  or  trus- 
vce* 

The  Pennsylvania  cases  have  not 
been  consistent  as  to  whether  a  be- 
quest or  devise  in  payment  of  future 
aervices  is  subject  to  a  tax.  As  just 
stated^  a  bequest  to  an  executor  and 
trustee  is  not  taxable;  but  a  bequest 
to  a  church  of  a  stated  sum,  in  con- 
sideration of  which  the  testator  ex- 
presses a  desire  that  the  church  shall 
care  for  the  family  cemetery  lot  of  the 
testator,  has  been  held  subject  to  a 
tax.  Walters's  Estate  (1887)  3  Pa. 
Co.  Ct.  447.  The  court  here  makes  a 
distinction  between  a  legacy  given  in 
payment  of  a  debt  which  is  a  legal 
obligation  in  the  lifetime  of  the  tes- 
tator and  a  legacy  given  for  the  faith- 
ful performance  of  services,  where 
.  there  was  no  legal  liability  on  the 
part  of  the  testator  therefor.  The 
court  states  that  "in  the  case  in  hand 
the  church  had  not  kept  these  graves 
in  repair,  there  was  no  contract  with 
the.  church  in  regard  to  them,  and 
no  indebtedness  by  the  testator  to 
the  church  therefor,  and  the  legacy 
cannot  be  treated  as  a  payment  of  a 
debt,  for  none  existed.     The  church. 


if  they  accept  the  bequest,  ean  prob- 
ably be  required  to  perform  the 
condition  annexed  to  it,  and  it  does 
not  matter  in  this  regard  whether  it 
be  treated  as  a  trust  or  as  a  liability 
caused  by  the  acceptance  of  the  be- 
quest. Probably  no  technical  trust 
exists  here  and  the  obligation  is  one 
simply  imposed  upon  and  accepted  by 
the  beneficiary,  and  to  be  enforced  as 
such."  A  bequest  to  a  church  on  con- 
dition that  the  church  bell  shall  be 
rung  at  stated  periods  is  subject  to 
the  inheritance  tax.  Gilpin's  Estate 
(1887)  14  Pa.  Co.  Ct.  122.  Money 
paid  out  by  executors  under  a  provi- 
sion in  a  will  directing  the  executors 
to  spend  a  specified  sum  for  masses 
is  held  taxable  in  Pennsylvania. 
Nead's  Estate  (1914)  66  Pa.  Super. 
Ct  678.  A  bequest  for  masses  has 
been  held  taxable  where  it  was  in  the 
form  of  a  bequest  to  the  pastor  of  a 
specified  church.  Seibert's  Appeal 
(1886)  3  Sadler  (Pa.)  412,  18  W.  N. 
C.  (Pa.)  276,  6  Atl.  106. 

II,  Transfers   by   deed,    grant,    gift,    or 

contract, 

a.  In  general. 

Many  statutes  subjecting  to  an  in- 
heritance or  succession  tax  property 
transferred  by  the  owner  in  his  life- 
time, or  passing  at  his  death,  under 
an  agreement  entered  into  by  him  in 
his  lifetime,  except  from  their  opera- 
tion transfers  upon  a  consideration. 
These  statutes  are  discussed  infra. 
Other  statutes  make  no  such  excep- 
tion. It  is  a  general  principle,  how- 
ever, announced  in  many  cases  involv- 
ing transfers  of  property  within  the 
lifetime  of  the  owner,  or  under  con- 
tract entered  into  in  his  lifetime,  that 
the  inheritance  or  succession  tax  stat- 
utes are  not  intended  to  tax  transfers 
for  a  valuable  consideration,  even 
though  the  language  of  the  statutes 
makes  no  exception  of  such  transfers. 
Blair  v.  Herold  (1907)  150  Fed.  199,  af- 
firmed in  (1908)  86  C.  C.  A.  64, 168  Fed. 
804;  Abstract  &  Title  Guaranty  Co.  v. 
State  (1916)  178  CaL  691,  161  Pac. 
264;  Re  Orvis  (1918)  228  N.  Y.  1,  3 
A.L.R.  1636,  119  N.  E.  88;  Re  Miller 
(1902)  77  App.  Div.  473,  78  N.  Y.  Supp. 


1054 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


930;  Re  Baker  (1903)  83  App.  Div. 
530,  82  N.  Y.  Supp.  290,  affirmed  with- 
out opinion  in  (1904)  178  N.  Y.  575, 
70  N.  E.  1094;  Re  Stebbins  (1907)  52 
Misc.  438,  103  N.  Y.  Supp.  563;  Re 
Heiser  (1913)  85  Misc.  271,  147  N.  Y. 
Supp.  567;  Re  De  Escoriaza  (1914) 
87  Misc.  515,  149  N.  Y.  Supp.  796 ;  Re 
Borden  (1916)  95  Misc.  443,  159  N.  Y. 
Supp.  346;  Re  Wadsworth  (1917)  100 
Misc.  439,  166  N.  Y.  Supp.  716,  af- 
firmed without  opinion  in  (1918)  185 
App.  Div.  944,  172  N.  Y.  Supp.  924; 
Re  Vanderbilt  (1918)  184  App.  Div. 
661, 172  N.  Y.  Supp.  511,  affirmed  with- 
out opinion  in  (1919)  226  N.  Y.  638, 
123  N.  E.  893;  Re  Dalsimer  (1914)  148 
N.  Y,  Supp.  914,  reversed  on  other 
grounds  in  (1915)  167  App.  Div.  365, 
153  N.  Y.  Supp.  58,  which  is  affirmed 
in  (1916)  217  N.  Y.  608,  111  N.  E.  1085; 
Re  Klatzl  (1914)  149  N.  Y.  Supp.  794, 
reversed  on  other  grounds  in  (1915) 
216  N.  Y.  83,  110  N.  E.  181 ;  Hagerty 
V.  State  (1897)  55  Ohio  St.  613,  45  N. 
E.  1046.  The  court  in  Re  Orvis  (1918) 
223  N.  Y.  1,  3  A.L.R.  1636,  119  N.  E. 
88,  after  stating  that  the  language  of 
the  New  York  statute,  literally  adopt- 
ed and  applied,  would  subject  to  a 
tax  transfers  upon  a  valuable  consid- 
eration, continues  that  '^the  nature  of 
the  tax  .  .  .  and  the  language  of 
the  statute,  considered  in  its  entirety, 
have  convinced  us  that  the  legislature 
did  not,  however,  intend  that  conclu- 
sion. Transfers  resting  upon  a  valua- 
ble and  adequate  consideration,  al- 
though within  the  classification  of  the 
statute,  are  not  within  the  intendment 
of  it,  and  are  not  taxable.  .  .  .  The 
legislature  did  not  intend  that  a  pur- 
chaser who  had  paid  full  value  for 
the  property  transferred  should  di- 
rectly or  indirectly  pay  the  tax  be- 
side." 

The  rule  that  a  transfer  upon  a  con- 
sideration is  not  subject  to  the  in- 
heritance or  succession  tax  is  further 
supported,  at  least  impliedly,  by  all 
cases  cited  in  II.  b,  infra,  which  con- 
sider the  sufficiency  of  the  considera- 
tion. Some  of  the  cases  cited  in 
that  subdivision,  however,  were  de- 
cided under  statutes  providing  that  a 
consideration  frees  the  transfer  of  a 
tax. 


A  contrary  opinion  is  expressed 
obiter  in  Carter  v.  Craig  (1914)  77 
N.  H.  200,  62  L.R.A.(N.S.)  211,  90  Atl. 
598,  Ann.  Cas.  1914D,  1179,  where  the 
court,  after  holding  that  a  transfer 
by  will,  in  pursuance  of  a  contract,  is 
subject  to  the  tax,  continues  that  the 
same  intention  is  manifested  in  the 
further  provisions  of  the  Inheritance 
Tax  Statute,  which  subjected  to  the 
tax,  "all  property  .  .  .  which  shall 
pass  ...  by  deed,  grant,  sale,  or 
gift,  made  or  intended  to  take  effect 
in  possession  or  enjoyment  after  the 
death  of  the  grantor."  The  court 
states  that  **the  terms  'deed'  and  'grant' 
do  not  indicate  that  the  transfers  must 
be  gratuitous  to  be  subject  to  the  tax. 
Transfers  by  such  methods  of  convey- 
ance are  usually  based  upon  a  consid- 
eration, and  a  'sale'  always  is.  The 
only  limitation  on  the  imposition  of 
the  tax  upon  such  transfers,  gra- 
tuitous or  otherwise,  would  seem  to 
be  when  they  are  not  made  or  intend- 
ed to  take  effect  in  possession  or  en- 
joyment after  the  d€ath  of  the  grantor, 
bargainor,  or  donor." 

A  transfer  of  property  by  judgment 
of  the  court  specifically  enforcing  an 
antenuptial  contract  entered  into  by 
the  decedent,  by  the  terms  of  which  he 
agreed — in  consideration  of  the  mar- 
riage and  the  promise  of  the  intended 
wife  to  turn  over  to  him,  for  use  in  his 
business,  the  sum  of  $40,000 — ^to  will 
his  property  to  the  plaintiff  in  the 
specific  performance  action,  a  daugh- 
ter of  his  intended  wife,  was  held  to 
be  taxable  in  Re  Kidd  (1907)  188  N. 
Y.  274,  80  N.  E.  924.  The  court  states 
that  the  antenuptial  contract  was  not 
a  contract  to  convey,  but  a  contract 
to  make  a  will  in  plaintiff's  favor; 
that  had  the  deceased  performed  his 
agreement  and  given  her  his  property 
by  will,  the  estate  would  have  been 
subject  to  the  tax;  that  the  question 
is  not  affected  by  the  failure  of  the 
testator  to  carry  out  his  promise,  and 
the  necessity  of  resorting  to  a  court 
for  relief.  The  court  in  Re  Kidd  does 
not  expressly  consider  the  effect  of 
a  consideration  upon  the  taxability  of 
the  transfer,  and  states  that  its  de- 
cision is  distinguishable  from  Re 
Baker  (1903)  83  App.  Div.  530,  82  N. 
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Y.  Supp.  390,  affirmed  without  opinion 
in  (1904)  178  N.  Y.  576,  70  N.  E.  1094. 
In  Re  Baker  sums  paid  to  a  widow 
from  the  estate  of  her  deceased  hus* 
band,  in  satisfaction  of  the  provisions 
made  for  her  in  an  antenuptial  con- 
tract, were  held  not  taxable,  on  the 
theory  that  this  was  a  contract  "en- 
tered into  between  the  decedent  and 
the  claimant,  which  was  founded  upon 
a  perfectly  good  and  valuable  consid- 
eration, and  one  which  is  regarded 
with  favor  by  the  law."  The  court 
concludes  that  ''the  tax  imposed  by 
the  statute  in  question  is  a  tax  on  the 
right  of  succession  .  .  .  'and  a 
pajonent  of  an  obligation  dependent 
upon  a  valuable  consideration  is  not 
a  succession  in  any  sense."'  On  the 
effect  of  consideration,  it  is  difficult 
to  reconcile  the  decision  in  Re  Kidd 
with  the  decision  in  Re  Baker.  The 
theory  of  Re  Baker,  however,  is  con-, 
sistent  with  Re  Vanderbilt  (1918)  194 
App.  Div.  661,  172  N.  T.  Supp.  511,  af- 
firmed without  opinion  in  (1919)  226 
N.  Y.  688, 128  N.  E.  893,  and  Re  Orvis 
(N.  T.)  supra,  so  that  if  there  is  any 
conflict  between  Re  Baker  and  Re 
Kidd,  the  former  is  the  law,  as  estab* 
lished  by  the  latest  decisions.  ^ 

As  stated  above,  under  some  stat^  • 
utes  it  is  expressly  provided  that 
transfers  on  a  consideration  are  not 
subject  to  the  tax.  Some  statutes,  in 
taxing  transfers  in  contemplation  of 
the  death  of  the  transferrer  and  trans- 
fers intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  such 
death,  limit  the  "transfers''  to  those 
made  without  valuable  and  adequate 
consideration.  United  States  v.  Hart 
(1880)  4  Fed.  292;  Re  Reynolds  (1915) 
169  Cal.  600,  147  Pac.  268 ;  McDougald 
V.  Boyd  (1916))  172  Cal.  753, 159  Pac. 
168;  Nickel  v.  State  (1918)  —  Cal.  — , 
175  Pac.  641.  See  State  v.  MoUier 
(1915)  96  Kan.  514,  L.R.A.1916C,  551, 
152  Pac.  771,  and  Clarke  v.  Treasurer 
(1917)  226  Mass.  301,  L.R.A.1917D, 
800,  115  N.  E.  416,  supra,  I.  a.  Un- 
der such  a  statute  it  is  stated  in  Re 
Reynolds  (1915)  169  Cal.  600, 147  Pac. 
268,  that  the  words,  **made  without 
valuable  and  adequate  consideration," 
which  were  added  to  the  California 
statute,  served  but  to  clarify,  and  not 


to  change,  the  pre-existing  law,  for  it 
had  long  and  uniformly  been  held  that 
transfers  made  upon  valuable  and  ade- 
quate considerations  were  not  within 
the  purview  of  the  Inheritance  Tax 
Act. 

Other  statutes  provide  that  when 
the  transfer  is  "a  bona  fide  purchase 
for  full  consideration  in  money  or 
money's  worth,"  a  tax  shall  not  be 
levied.  State  Street  Trust  Co.  v. 
Treasurer  (1911)  209  Mass.  373,  95 
N.  E.  851.  The  Massax;hu setts  statute 
is  held  to  require  not  only  a  valuable, 
but  an  adequate,  compensation.    Ibid. 

There  are  a  number  of  death  duties 
in  England.    The  two  duties  involved 
in  the  question  under  annotation  here- 
in have  been  the  succession  duty  and 
the  estate  duty.     Section   17  of  the 
Succession  Duty  Act  (16  &  17  Vict, 
chap.  51)  provides  that  ''no  bond  or 
contract  made  by  any  person   bona 
fide    for    valuable    consideration    in 
money  or  money's  worth,  for  the  pay- 
ment of  money  or  money's  worth  after 
the  death  of  any  other  person,  shall 
create  the  relation  of  predecessor  and 
successor,"  etp.    This  has  been  held  to 
apply  to  other  cases  than  those  in 
which  the  relation  of  debtor  and  cred- 
itor   subsists.    Oldfield    v.    Preston 
(1861)  8  De  G.  F.  &  J.  398,  45  Eng. 
Reprint,  932,  31  L.  J.  Ch.  N.  S.  256,  5 
L.  T.  N.  S.  650,  8  Jur.  N.  S.  107,  10 
Week.  Rep.  257.    The  court  in  Fryer 
V.  Morland   (1876)  L.  R.  3  Ch.  Div. 
(Eng.)  675,  states  that  'booking,  there- 
fore, at  the  act  as  a  whole,  it  is  in 
fact  an  act  to  grant  a  duty  on  suc- 
cessions to  property  by  persons  suc- 
ceeding to  estates  by  gratuitous  title. 
That  is  its  meaning.    It  assumes  that 
a  man  gets  something  on  the  death  of 
the  prior  owner,  either  by  way  of  set- 
tlement or  by  way  of  gift  or  descent, 
and  thereby  gets  a  profit.    The  only 
exception  that  I  can  find  to  that  on 
principle  is  that  a  marriage  consid- 
eration is  treated  as  if  it  were  a  gra- 
tuitous title  for  this  purpose.     That 
kind  of  contract  which  is  made  on 
marriage  to  provide  for  the  issue  is 
treated  as  succession.    That  seems  the 
general  notion  of  the  thing.    It  is  op- 
posed to  that  notion  to  imagine  that 
a  purchaser  for  value  who  has  paid 
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the  full  value  of  the  property  is  to 
pay  the  duty  besides.'' 

The  Customs  &  Inland  Revenue  Act 
of  1881  (44  &  45  Vict.  chap.  12) »  §  ZS, 
imposed  a  stamp  duty  on  accounts  of 
personal  property,  and  by  subsec.  2 
provided  that  personal  property 
should  include  "(c)  any  property 
passing  under  any  past  or  future  vol- 
untary settlonent  made  by  any  per- 
son dying  on  or  after  such  day  [viz., 
1st  June,  1881],  by  deed  or  any  other 
instrument  not  taking  effect  as  a  will, 
whereby  an  interest  in  such  property 
for  life  or  any  other  period  determin- 
able by  reference  to  death  is  reserved 
either  expressly  or  ^y  implication  to 
the  settlor."  Subsection  2  (a)  of  the 
Customs  &  Inland  Revenue  Act  of  1881 
(44  &  45  Vict  chap.  12),  §  88,  pro- 
vides that  "any  property  taken  as  a 
donatio  mortis  causa,  made  by  any 
person  dying  on  or  after  the  1st  day 
of  June,  1881,  or  taken  under  a  vol- 
untary disposition,  made  by  any 
person  so  dying,  purporting  to  operate 
as  an  immediate  gift  inter  vivos, 
whether  by  way  of  transfer,  delivery, 
declaration  of  trust,  or  otherwise, 
which  shall  not  have  been  bona  fide 
made  three  months  before  the  death 
of  the  deceased.  •  .  •"  This  was 
Amended  by  the  Customs  &  Inland 
Revenue  Act  of  1889  (52  &  63  Vict 
chap.  7,  §  11,  subsec.  1,  as  follows: 
"Subsection  2  of  §  38  of  the  Customs 
&  Inland  Revenue  Act  1881  is  here- 
by amended  as  follows :  The  descrip- 
tion of  property  marked  (a)  shall  be 
read  as  if  the  word  'twelve'  were  sub- 
stituted for  the  word  'three'  therein, 
and  the  said  description  of  property 
shall  include  property  taken  under 
any  gift,  whenever  made,  of  which 
property  bona  fide  possession  and  en- 
joyment shall  not  have  been  assumed 
by  the  donee  immediately  upon  the 
gift  and  thenceforward  retained,  to 
the  entire  exclusion  of  the  donor,  or 
of  any  benefit  to  him  by  contract  or 
otherwise."  The  term  "voluntary  set- 
tlement," as  used  in  this  act,  has  gen- 
erally been  held  to  mean  a  settlement 
Without  consideration;  a  settlement 
upon  a  consideration  is  not  tax- 
able thereunder.  The  consideration, 
however,  must  npt  only  be  valuable. 


but  it  must  be  adequate.  Grossman 
V.  Reg.  (1886)  L.  R.  18  Q.  B.  Div. 
(Eng.)  256,  56  L.  J.  Q.  B.  N.  3.  241,  55 
h.  T.  N.  S.  848,  85  Week.  Rep.  303  (con- 
sidering subsec.  2  (c)  of  §  38  of  the 
Customs  &  Inland  Revenue  Act  of 
1881  (44  &  45  Vict  chap.  12).  A  stat- 
ute taxing  property  "voluntarily" 
transferred  as  a  donatio  mortis  causa 
has  been  held  to  tax  only  such  prop- 
erty as  is  transferred  without  consid- 
eration. Atty.  Gen.  v.  Brown  (1903) 
6  Ont  L.  Rep.  167.  In  Atty.  Gen. 
V.  Ellis  [1895]  2  Q.  B.  (Eng.)  466,  64 
L.  J.  Q.  B.  N.  S.  813,  15  Reports,  584, 
73  L,  T.  N.  S.  190,  350,  44  Week.  Rep. 
13,  59  J.  P.  774,  a  different  theory  was 
advanced  as  to  the  meaning  of  the 
term  "voluntarily."  Under  the  provi- 
sion of  the  Customs  &  Inland  Rev- 
enue Act  of  1881,  amended  in  1889, 
which  expressly  taxed  property  which 
has  been  "voluntarily"  transferred  to 
or  vested  in  the  decedent  and  any 
other  person  jointly,  whether  by  dis- 
position or  otherwise,  so  that  the  ben- 
eficial interest  therein  or  in  some  part 
thereof  passes  or  accrues  by  survivor- 
ship on  his  death  to  such  other  person, 
the  court  holds  that  the  word  "vol- 
untarily" is  not  used  in  the  sense  of 
"without  consideration,"  but  in  its 
ordinary  sense  of  freely,  without  com- 
pulsion, and  "not  under  any  obliga- 
tion." It  is  accordingly  held  that  so 
much  of  personal  property  as  had  been 
bought  by  the  decedent  and  trans- 
ferred to  a  joint  tenancy  was  subject 
to  the  tax.  But  in  Atty.  Gen.  v.  Smyth 
[1905]  2  Ir.  R.  553,  the  court,  in  dis- 
cussing Atty.  Gen.  v.  Ellis,  states  that 
that  case  was  decided  upon  the  author- 
ity of  Art  Union  v.  Savoy  [1894]  2 
Q.  B.  (Eng.)  609,— a  decision  which, 
after  it  had  been  followed  in  Atty. 
Gen.  V.  Ellis  (Eng.)  supra,  was  re- 
versed by  the  House  of  Lords  in 
[1896]  A.  C.  296,  65  L.  J.  Mag.  Cas. 
N.  S.  161,  74  L.  T.  N,  S.  497,  45  Week. 
Rep.  34,  60  J.  P.  660.  And  it  is  stated 
that  the  latter  case  deprives  Atty.  Gen. 
V.  Ellis  (Eng.)  supra,  of  all  author- 
ity, and  justifies,  if  it  does  not  re- 
quire, "voluntarily"  being  read  as  the 
adverb  derived  from  "volantaiy»'* 
and  as  meaning,  '^without  eonsideim- 
tion." 
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The  FiBftnce  Act  of  1^94,  which  is 
termed  an  Batate  Duty  Act»  imposes 
upon  executovs  the  obligation  of  pay- 
ing an  estate  tety,  but  provides  that 
an  allowance  shall  be  made  for  debts, 
but  that  no  allowance  skall  be  made 
for  debts  incurred  1^  the  deceased 
"unless  such  debts  were  incurred  bona 
fide  for  full  consideration  in  money 
or  money's  worth,  whoHy  for  the  de- 
ceased's own  use  and  benefit.''  Re 
Gray  [1896]  1  Ch.  (Buff.)  620,  74  L. 
T.  N.  S.  275,  60  J.  P.  814,  65  L.  J.  Ch. 
N.  S.  462,  44  Week.  Rep.  466. 

It  thus  appears  that,  either  by  con- 
struction or  by  express  statutory  pro* 
vision^  transfers  of  or  succession  to 
property  in  the  lifetime  of  the  owner 
or  upon  his  deatii,  by  virtue  of  some 
contract,  are  not  taxable  where  there 
has  been  a  oensideration.  This  rule 
is  further  supported — impliedly,  at 
least — by  the  cases  cited  in  II.  b,  which 
consider  the  sufficiency  of  the  consid- 
eration. A  sum  of  money  which  was 
a  part  of  the  purchase  price  of  land, 
and  which,  by  the  tm-ms  of  the  sale, 
was  payable  after  the  purchaser's 
death,  and  was  charged  on  his  estate, 
was  held  not  taxable  in  Fryer  v.  Mor- 
land  (1876)  L.  R.  3  Ch.  Div.  (Eng.) 
675,  46  L.  J.  Ch.  N.  S.  fil7,  85  L.  T.  N. 
S.  466,  M  Week.  Rep.  21.  In  Re  Baker 
(1910)  67  Misc.  860,  124  N.  Y.  Skipp. 
827,  there  was  held  to  be  no  trasisf  er 
tax  upon  cash  received  by  executors 
of  a  deoedettt  as  the  purchase  price 
of  the  land,  which  the  decedent  in  her 
lifetime  had  contrasted  to  sell,  and 
had  left  a  conveyaace  thereof,  which 
was  delivered  on  the  day  after  her 
death. 

Sections  1  and  2  of  the  Sngliah 
Statute  of  16  ft  17  Vict.  cha#.  61,  ex- 
pressly subjects  to  a  tax  money  "pay- 
able under  any  engagement."  The 
exception  of  property  payable  by  vir- 
tue of  a  contract,  upon  a  considera- 
tion, is  contained  in  §  17.  Some  cases 
have  held  taxable  property  passing  up- 
on death,  under  a  contract  of  the  de- 
cedent, without  discussion  of  the 
<}uestion  of  oonsidsratiea.  In  fact,  al- 
though it  is  spoken  of  in  these  caaea 
as  being  paid  under  an  agreemoat  or 
a  contract,  it  is  not  alto^ather  clear 
that  there  was  a  considwation.     In 
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Atty.  Gen.  v.  Montefiore  (1888)  L.  R. 
21  Q.  B.  Div.  (Eng.)  461,  59  L.  T.  N. 
S.  aiS4,  37  Week.  Rep.  237,  a  transfer  of 
bank  stock  by  executors,  to  the  trus- 
tees of  a  synagogue  and  college,  in 
pursuance  of  the  decedent's  agree- 
ment, was  held  subject  to  the  tax. 

It  thus  appears  that  either  by  ex- 
press statutory  provisions  or  by  judi- 
cial construction  a  transfer  of,  or  suc- 
cession to,  property,  is  not  subject  to 
a  transfer  or^succession  tax  if  there 
is  a  consideration.  An  interesting 
question  as  to  the  burden  of  proof 
arises  in  this  connection.  This  ques- 
tion is  merely  touched  upon  in  the 
{^resent  discussion,  wi^out  any  at- 
tempt to  exhaust  the  decisions  thereon. 
It  is  a  general  principle  of  inheritance 
or  succession  tax  law  that  the  burden 
is  on  the  state  to  show  the  existence 
of  the  conditions  under  which  the  tax 
is  leviable.  This  principle  is  applied 
in  relation  to  consideration,  and  it  is 
held  that  the  burden  is  on  the  state 
to  show  that  there  was  not  a  consid- 
eration for  the  transfer.  Re  De  Es- 
coriaza  (1914)  87  Misc.  515,  149  N.  Y. 
Supp.  796.  In  order  to  establish  li- 
ability for  the  tax  under  a  statute 
imposing  a  tax  only  upon  such  trans- 
fers as  are  made  '^without  valuable  and 
adequate  consideration,"  it  has  been 
held  essential  for  the  state  to  allege 
and  prove  that  the  consideration  for 
such  transfer  was  not  'Valuable  and 
adequate."  McDougald  v.  Boyd 
(1916)  172  Cal.  753,  159  Pac.  168; 
Nickel  V.  State  (1918)  —  Cal.  — ,  175 
Pac.  641.  The  state  must  show  that 
there  was  a  gift.  A  gift  will  not  be 
presumed  from  possession  that  is  as 
consistent  with  the  theory  that  a  val- 
uable consideration  was  paid*as  with 
the  theory  that  the  property  was  re- 
ceived by  way  of  a  gift.  Re  Wallace 
(1914)  149  N.  Y.  Supp.  534.  It  has 
hten  heldy  however,  in  a  case  in  which 
there  was  no  evidence  of  any  pecu- 
niary consideration  for  the  convey- 
ance, that  the  failure  of  the  executor 
to  adduce  such  testimony  may  be  tak- 
en as  concloAive  proof  that  there  was 
BO  a«ch  consideration.  Re  Price 
(1900)  62  Miac.  149,  116  N.  Y.  Supp. 
288. 

Under  a  statute  levying  a  tax  upon 
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all  property  transferred,  etc.,  "except 
in  cases  of  a  bona  fide  purchase  for 
full  consideration,"  etc.,  it  has  been 
stated  that  "to  have  the  benefit  of  the 
exemption,  they  (the  legatees)  must 
bring  themselves  within  its  terms." 
State  Street  Trust  Co.  v.  Treasurer 
(1911)  209  MasB.  378,  95  N.  E.  851. 
Under  the  English  Finance  Act  of 
1894,  which  levies  a  tax  upon  estates 
generally,  but  provides  that  the  tax 
shall  not  be  payable  in-<;ertain  cases, 
the  burden  is  upon  one  who  would 
free  himself  from  the  payment  of  the 
tax  to  bring  his  case  within  the  excep- 
tion. Atty.  Gen.  v.  Smith-Marriott 
[1899]  2  Q.  B.  (Eng.)  595,  69  L.  J. 
Q.  B.  N.  S.  59,  74  J.  P.  54,  48  Week, 
Rep.  12,  81  L.  T.  N.  S.  S59,  15  Times 
L.  R.  497. 

h.  What  consUUUea  a  consideration, 
1,  In  general. 

As  shown  above,  a  consideration 
frees  a  transfer  of  or  succession  to 
property  by  deed,  grant,  or  contract, 
of  the  inheritance  tax.  The  consid- 
eration, however,  must,  under  the  uni- 
form rule  of  the  cases,  be  not  only 
valuable,  but  adequate.  Not  every 
consideration  prevents  a  transfer  from 
being  voluntary,  or  from  being  a  gift. 
As  stated  in  Atty.  Gen.  v.  Johnson 
[1903]  1  K.  B.  (Eng.)  617,  72  L.  J. 
k.  B.  N.  S.  323,  67  J.  P.  113,  51  Week. 
Rep.  487,  88  L.  T.  N.  S.  445,  19  L.  T. 
N.  S.  324,  it  is  intended  "that  prop- 
erty shall  be  treated  as  taken  under 
a  'gift,'  although  such  gift  may  have 
been  made  under  a  contract  by  which 
the  donor  takes  a  benefit."  'The  fact 
that  something  was  given  in  exchange 
by  the  donee  does  not  prevent  the 
transaction  from  being  a  gift  if  one 
can  see  from  the  nature  of  it  that  it 
was  intended  as  a  gift."  Atty.  Gen. 
V.  Holden  [1908]  1  K.  B.  (Eng.)  832, 
72  L.  J.  K.  B.  N.  S.  420,  67  J.  P.  185, 
51  Week.  Rep.  685,  88  L.  T.  N.  S.  729, 
]  9  Times  L.  R.  385.  It  has  been  urged 
that  a  consideration  which  will  sup- 
port a  contract  between  the  parties,  or 
as  against  subsequent  purchasers,  is 
sufficient  to  free  the  transfer  from  the 
succession  tax;  that  so  long  as  the 
consideration  is  a  good  one,  the  quan- 
tum or  adequacy  of  it  is  immaterial. 


But  these  contentions  have  been  de- 
nied. The  court  in  Crossman  v.  Reg. 
(1886)  L.  R.  IB  Q.  B.  Div.  (Eng.)  256, 
states  that  a  settlement  is  voluntary 
within  the  meaning^of  the  act,  "even 
though,  on  the  face  of  the  deed,  and 
in  fact,  we  may  find  that  there  was 
sufilcient  consideration  to  support  a 
contract  between  the  parties,  and  to 
take  it  out  of  the  operation  of  the 
Statute  of  27  Bliz,  as  regards  a  sub- 
sequent purchaser.  In  other  words, 
it  does  not,  in  our  opinion,  follow  of 
necessity  that  because  a  settlement 
may  be  valid  as  against  a  subsequent 
purchaser,  it  cannot  be  a  voluntary 
settlement  within  the  meaning  of  the 
Act  of  1881.  The  character  and 
amount  of  consideration  for  the  settle- 
ment are,  no  doubt,  very  important 
elements  to  be  taken  into  account,  as 
also  are  the  relations  of  the  parties. 
Nobody  would  dream  of  calling  that  a 
voluntary  deed  which  was  executed 
upon  substantial  pecuniary  or  other 
consideration  nH>ving  from  the  trans- 
feree, whether  such  transferee  were 
fi  son  of  the  settlor  or  a  stranger ;  but 
a  totally  diflferent  view  might  reason- 
ably be  taken  if  the  amount  of  con- 
sideration, though  sufficient  to  support 
a  contract,  was  palpably  inadequate 
to  the  value  of  the  property  trans- 
ferred, and  the  transferee  was  a  near 
and  dear  relative  of  the  settlor."  The 
court  in  Re  Orris  (1918)  223  N.  Y.  1, 
S  A.L.R.  1636,  119  N.  E.  86,  aftor  stat- 
ing that  l&e  intention  of  the  statute 
there  involved  was  to  tax  transfers 
which  were  in  their  nature  and  char- 
acter instruments  or  sources  of  boun- 
ty or  benefaction,  and  which  can  be 
classed  as  similar  in  nature  and  effect 
with  transfers  by  will  or  the  intestate 
laws,  because  they  accomplish  a  trans- 
fer of  property  donative  in  effect, 
under  circumstances  which  impress  on 
it  the  characteristics  of  a  disposition 
made  at  the  time  of  the  testator's 
death,  continues:  ''In  all  cases  in 
which  the  value  of  the  consideration 
for  the  property  transferred  under  the 
statutory  conditions  is  so  dispropor- 
tionately less  than  the  value  of  the 
properly  transferred  tiiat  the  transfer 
is,  in  the  light  of  reason  or  of  ordinary 
intelligence  and  judgment,  beneficent 
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and  donative,  the  transfer  is  taxable. 
The  taxability  does  not  depend  upon 
fraud  or  an  attempt  to  evade  the  stat*  ^ 
ute,  nor  does  it  depend  upon  the  pur^ 
pose  or  inducement  of  the  transfer,  ' 
nor  does  it  depend  upon  the  form  given 
the  transfer.  The  law  searches  out 
the  reality,  and  is  not  altered  or  con- 
trolled by  the  form.  ...  If,  in 
truth,  it  in  effect  bestows  under  the 
statutory  conditions  a  bounty  or  ben- 
efaction, and  is  not  a  transfer  for 
money^s  worth,  it  is  taxable." 

The  general  purpose  of  the  English 
statutes  relating  to  succession  duties, 
and  the  effect  of  consideration  there- 
on, is  well  stated  in  Lethbridge  v. 
Atty.  Gen.  [1907]  A.  C.  (Eng.)  19. 
The  court  was  dealing  with  §  2,  subsec. 
1  (d)  of  the  Finance  Act  of  1894,  but 
what  is  said  with  reference  to  the 
effect  of  consideration  applies  gener- 
ally. Lord  Lorebum,  L.  C,  states: 
"The  general  purpose  of  this  subsec- 
tion is  to  prevent  a  man  escaping 
estate  duty  by  subtracting  from  his 
means,  during  life,  moneys  or  money's 
worth,  which,  when  he  dies,  are  to  re- 
appear  in  the  form  of  a  beneficial  in- 
terest accruing  or  arising  on  his  death. 
Now  it  is  not  subtracting  from  his 
means  if  the  deceased  has  received  a 
full  equivalent  in  return  for  whatever 
he  has  laid  out." 

What  eonstitutes  a  valuable  and  ad- 
equate consideratioii  within  the  mean-* 
ing  of  the  above  rule,  freeing  transfers 
for  a  valuable  and  adequate  considera- 
tion from  the  tax,  depends  largely 
upon  the  facts  in  the  individual  caae, 
although  the  sufficiency  of  certain 
considerations,  such  as  marriage,  is  a 
question  of  law.  A  recital  of  consid- 
eration in  a  deed  from  a  mother  to  her 
sons,  "of  the  love  and  affection  that  I 
have  for  my  sons,  and  the  further 
consideration  of  the  assistance  they 
have  rendered  me  since  the  death  of 
my  husband,''  imports  a  consideration 
sufficiently  valuable  and  adequate  to 
take  the  case  out  of  the  category  of 
a  deed  of  gift.  United  States  v.  Hart 
(1880)  4  Fed.  292.  An  allegation  in  a 
petition  to  quiet  title  against  the 
state's  lien  for  inheritance  taxes,  that 
the  claim  of  the  state  is  "without 
right,"  is  in  effect  an  allegation  that 


there  was  k  valuable  and  adequate 
consideration  for  a  transfer  which  re- 
cites that  it  was  made  "in  considera- 
tion of  |10  and  other  good  and  val- 
uable considerations."  Nickel  v.  State 
(1918)  —  CaL  — ,  175  Pac.  641. 

A  moral  obligation  to  the  transferee 
is  not  sufficient  to  relieve  a  transfer 
made  in  contemplation  of  death,  from 
the  tax.  People  v.  Porter  (reported 
herewith)  ante,  1041.  Compare  with 
the  cases  of  transfers  by  will  upon  a 
moral  obligation,  supra,  I. 

A  sum  paid  by  the  father  to  a  son 
about  to  be  married,  in  consideration 
of  the  agreement  of  the  bride's  father 
to  settle  on  the  bride  a  specified  sum, 
was  held  to  be  taxable  under  the  Fi- 
nance Act  of  1894  in  Atty.  Gen.  v. 
Holden  [1903]  1  BL  B.  (Eng.)  832. 
The  payment  involved  in  the  Holden 
Case  was  made  within  twelve  months 
prior  to  the  death  of  the  father.  The 
court  refers  to  the  facts  of  the  case 
and  continues :  "There  was  no  obliga- 
tion which  existed  under  which  the 
defendant's  father  was  bound  to  pay 
the  money,  but  he  made  a  gift  to  his 
son,  in  exchange  for  which  he  received 
nothing.  .  .  .  Though  the  father 
received  nothing,  his  daughter-in-law 
received  a  settlement  upon  her.  It 
appears  to  me  that,  by  parity  of  rea- 
soning with  the  case  of  Atty.  Gen.  v. 
Worrall  (Eng.)  infra,  II.  b,  4,  that 
fact  must  be  regarded  as  not  prevent- 
ing what  the  father-in-law  had  done 
from  being  a  gift.  It  might,  indeed, 
prevent  the  transaction  from  being  a 
pure  and  simple  gift,  although  in  this 
case  I  think  it  was  in  fact  a  pure  and 
simple  gift  because  the  consideration 
did  not  proceed  to  the  defendant's 
father.  But,  however  that  may  be,  I 
am  unable  to  find  that  there  is  any- 
thing in  the  circumstances  of  this  case 
to  distinguish  it  from  the  former  de- 
cision.*' 

A  promise  to  make  a  gift,  in  binding 
form  because  under  seal,  after  the 
death  of  the  person  so  agreeing,  is  not 
a  consideration  for  the  making  of  the 
gift  in  the  person's  lifetime  by  a  deed 
executed  and  expressed  to  be  instead 
of  the  gift  to  be  made  after  death,  and 
the  amount  of  the  gift  is  taxable  un- 
der §  2,  subsec.  1  (c)  of  the  Finance 


1060 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


Act  of  1894,  where  the  donor  died 
within  twelve  months  from  the  mak- 
ing of  the  gift.  Atty.  Gen.  v.  Cobham 
(1904)  90  L.  T.  N.  S.  (Eng.)  816,  20 
Times  L.  R.  337. 

The  e3q)ectant  interest  which  a  dev- 
isee has  in  the  estate  of  the  devisor 
does  not  furnish  a  consideration  for  a 
conveyance  in  the  lifetime  of  the  dev- 
isor, within  the  meaning  of  the  Inter- 
nal Revenue  Act  of  1864,  taxing  a  deed 
or  gift  or  other  assurance  of  title  made 
without  valuable  or  adequate  consid- 
eration. United  States  v.  Banks 
(1883)  17  Fed.  322. 

The  benefit  accruing  or  arising  to  an 
owner  of  property  charged  with  the 
payment  of  an  annuity  by  the  cesser 
of  the  annuity  is  not  freed  from  estate 
duty  under  the  provision  of  the 
Finance  Act  of  1894,  that  "estate  duty 
shall  hot  be  payable  •  .  .  in  re- 
spect of  the  determination  of  any  an- 
nuity for  life  where  .  .  .  such 
annuity  •  .  .  was  granted  for  full 
consideration  in  money  or  money's 
worth  paid  to  the  .  •  •  grantor  for 
his  own  use  or  benefit,"  because  of  the 
fact  that  by  agreement  with  the  an- 
nuitant in  her  lifetime  certain  prop- 
erty on  which  the  annuity  had  been  a 
charge  was  released,  and  the  annuity 
made  a  charge  upon  other  property. 
Atty.  Gen.  v.  Smith-Marriott  [1899] 
2  Q.  B.  (Etig.)  595.  The  court  states 
that  it  is  unable  to  see  anything  which 
fairly  comes  within  the  words  "full 
consideration  in  money  or  money's 
worth.**  That  the  arrangement  by 
which  the  annuity  was  shifted  was  not 
the  creation  of  a  new  annuity,  but 
was  a  mere  transfer  of  the  burden 
thereof,  which  was  always  upon  the 
owner  of  the  property,  from  one  por* 
tion  of  his  property  to  another. 

A  transfer  obtained  in  an  action  in 
the  nature  of  specific  performance, 
brought  by  a  husband  against  the  es- 
tate of  his  deceased  wife,  to  obtain 
title  to  the  property,  was  held  not 
subject  to  a  transfer  tax,  where  the 
land  had  originally  been  bought  by 
the  husband,  who  paid  for  it  with  his 
own  means,  but  title  had  been  taken 
in  the  name  of  his  wife  under  an 
agreement  that  she  was  to  make  a 
will  devising  it  to  him, — an  agreement 


which  she  did  not  keep.  Nelson  v. 
Schoonover  (1918)  89  Kaa.  779,  132 
Pac.  1183,  Ann.  Gas.  1915A,  147. 

See  Ransom  v.  United  States  (1879) 
Fed.  Gas.  No.  11,574,  supra,  I.  a,  and 
Re  Galot  (1919)  106  Misc.  310,  174 
N.  Y.  Supp.  492,  supra,  I.  b. 

See  Re  Demers  (1903)  41  Misc.  470, 
84  N.  Y.  Supp.  1109,  infra,  U.  b,  2. 

In  the  following  cases,  there  has 
been  held  on  the  facts  to  be  no  consid- 
eration sufiSlcient  to  relieve  the  trans- 
fer of  the  tax: 

A  transfer  of  a  store  in  value  ex- 
ceeding $100,000,  made  to  the  son  of 
the  donor  upon  his  agreement  to  as- 
sume an  indebtedness  of  $30,000,  and 
the  further  agreement  to  pay  $600  a 
month  during  the  donor's  life,  was  held 
not  to  be  a  transfer  for  an  adequate 
consideration,  and  was  therefore  held 
taxable  in  Re  Reynolds  (1915)  169 
Cal.  600,  147  Pac.  268.  At  the  time  of 
the  transfer  in  question,  the  donor  was 
suffering  from  an  incurable  disease, 
and  it  was  known  that  the  days  of  his 
life  were  numbered.  The  court  states 
that  if  there  was  any  element  of  a 
valuable  consideration  in  this  trans- 
fer, it  was  not  adequate  from  any  com- 
mercial point  of  view. 

A  succession  upon  the  death  of  a 
life  tenant  to  a  sum  of  money  which 
a  tenant  in  tail  in  the  remainder 
charged  upon  the  reversionary  estate 
in  consideration  of  an  annuity  which 
the  life  tenant  paid  him  was  held  tax- 
able in  Re  Jenkinson  (1857)  24  Beav. 
64,  58  Eng.  Rei»riiit,  281,  26  L.  J.  Gh. 
N.  S.  241,  8  Jur.  N.  S.  279,  6  Week. 
Rep.  301,  but  there  was  little  discus- 
sion of  the  question  of  consideration. 

In  the  following  eases  there  has 
been  held  to  be  a  sufficient  considera- 
tion: 

A  transfer  of  a  note  of  doubtful 
value  to  one  in  consideration  of  his 
agreement  to  pay  the  transferrer  the 
interest  thereon  so  long  as  he  lives 
was  held  not  to  be  a  taxable  transfer, 
in  Garman's  Estate  (1885)  3  Fa.  Go. 
Ct.  550. 

In  Lethbridge  ▼.  Atty.  Gen.  [1907] 
A.  G.  (Eng.)  19,  76  L.  J.  K.  B.  N.  S. 
84,  95  L.  T.  N.  S.  842,  23  Times  L.  R. 
123,  there  was  held  to  be  a  considera- 
tion which  prevented  an  inheritance 
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tax  upon  tlie  pajonent  of  life  insurance 
pelkies  to  the  sen  upon  ^e  deatli  ef 
his  fattier,  the  ittsuraiy  where  the  sen, 
wlHiin  the  lifetime  of  his  father, 
mortgaged  his  inheritance,  in  consid- 
eration of  which  the  imeBanee  pol- 
icies were  aesigned  to  hln,  with  an 
annaity  amoantiBg  to  a  specified  sum, 
phis  a  sum  eqaal  to  the  amount  of  the 
premiums  on  the  isBurance  policies. 
Under  the  agreement  it  was  optional 
with  the  son  whether  to  keep  up  the 
policies  or  surrender  them ;  if  he  elect- 
ed to  surrender  them  or  any  of  them, 
he  couM  not  only  retain  the  surren- 
der vahie  for  his  own  purposes,  but 
his  annuity  of  a  specified  sum  would 
be  augmented  hy  a  sum  equal  in 
anibunt  to  the  premiums  on  the  pol- 
icies surrendered.  The  court  lerloifB 
the  fact  and  states  that  the  son  un- 
doubtedly gave  full  value  in  money 
or  money's  worth  for  all  the  benefit  he 
received. 

2»  Marriage. 

In  the  American  cases  marriage  is 
generally  regarded  as  a  consideration 
which  will  relieve  a  transfer  of  the 
tax.  Be  Miller  (1902)  77  App.  Div. 
473,  78  N.  Y.  Supp.  930;  Re  Baker 
(1908)  88  App,  Div.  630,  82  N.  Y.  Supp. 
390,  affirmed  without  opinion  in  (1904) 
178  N.  Y.  575,  70  N.  E.  1094.  See  Re 
Vanderbilt  (1918)  184  App.  Div.  661, 
172  N.  Y.  Supp.  511,  affirmed  without 
opinion  in  (1919)  226  N.  Y.  636,  123 
K  S.  893,  supra,  I.  b. 

It  is  held  in  Se  Demers  (1908)  41 
Misc.  i70,  84  N.  Y.  Supp.  1109,  that 
a  transfer  of  the  property  of  an  in- 
testate by  the  judgment  of  a  oourt 
enforcing  a  contract  between  the  in- 
testate and  Uie  uotlaber  of  the  plain- 
tiff, by  the  terms  of  which  the  plaintiff, 
then  a  child,  and  natural  daughter  of 
the  intestate,  was  to  be  surrendered 
to  him,  and  was  to  have  aU  his  prop- 
erty upon  his  death,  was  not  taxable. 
The  court  states  that  the  contract  was 
upon  a  valuable  consideration,  hence 
the  transfer  was  not  a  gift;  that  it 
was  not  a  transfer  under  the  intestate 
laws,  as  the  plaintiff  was  not  the  liext 
of  kin  tD  the  decedent  * 

Where  the  husband  failed  to  make 
provision  in  the  will  According  to  the 
terms  of  the  antenuptial  airreement, 


and  upon  his  death  his  widow  disre- 
garded t^  provisiOBS  of  the  will  and 
elain^ed  under  t^e  antenuptial  agree- 
ment, th^  property  transferred  to  her 
under  such  a^eement  is  held  not  sub- 
ject to  i%e  transfer  tax.  Re  Sehmoll 
(lUtt)  IM  Misc.  492,  177  If.  Y.  Supp. 
€70. 

An  agreement  to  marry  the  trans- 
ferrer of  property  is  a  valuable 
consideration  which  will  prevent  a 
transfer  in  pursuance  li^ereof  being 
taxable,  even  though  made  in  contem- 
plation of  death,  and  even  though  the 
marriage  does  net  teke  place.  Re 
Wadsworth  (19t7)  100  Misc.  499,  166 
N.  Y.  Supp.  716  (obiter),  affirmed 
without  epinien  (19t8)  18S  App.  Div. 
944,  172  N.  Y.  Supp.  984. 

Assuming  that  Re  Kidd  (1907)  188 
N.  Y.  274,  80  N.  B.  924,  supra,  U.  a,  is 
authority  upon  the  effect  of  considera- 
tion, that  decision  is  baeed  upon  the 
theory  that  a  consideration  did  not 
relieve  the  transfer  there  i«f«ived  of 
the  tax,  and  does  not  deny  the  psopasi- 
tioa  that  marr&age  is  a  censidaration. 
See  diseussioit  of  this  case,  supra,  II.  a. 

But  in  Engiand,  notwitlustanding 
marriage  is  recogaized  as  a  valuable 
consideration  for  contracts  generally, 
it  is  uniformly  held  that  it  is  not  such 
a  consideration  as  will  free  a  transfer 
of  property  from  death  duties  under 
the  peculiar  wording  of  the  English 
statutes.  This  has  been  held  under 
the  Succession  Duty  Act  above  set 
out.  Floyer  v.  Bankes  (1863)  3  De 
G.  J.  &  S.  306,  46  Eng.  Reprint,  654,  9 
Jur.  N.  S.  1255,  9  L.  T.  N.  S.  358,  3 
New  Reports,  16,  33  L.  J.  Ch.  N.  S.  1, 
12  Week.  Rep.  28.'  See  obiter  in  Fryer 
V.  Morland  (1876)  L.  R.  8  Ch.  Div. 
(Eng.)  675,  45  L.  J.  Ch.  N.  8.  817,  85 
L.  T.  N.  S.  458,  26  Week.  Rep.  21,  su- 
pra. The  court  in  Floyer  v.  Bankes 
(Eng.)  supra,  states  that  the  descrip- 
tion of  contracts  which  are  excepted 
as  those  made  bona  fide,  'Mn  consid- 
eration of  money  or  money's  worth," 
excludes  the  consideration  of  mar- 
riage. That  marriage  is  not  such  a 
consideration  as  relieves  a  transfer  of 
the  tax  has  also  been  held  under  the 
Finance  Act  of  1894.  Re  Gray  [1896] 
1  Ch.  (Eng.)  620.  The  court,  in  hold- 
ing the  payment  by  executors  of  a 
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sum  which  the  testator  covenanted  to 
pay  to  the  trustees  of  his  son's  mar- 
riage settlement  subject  to  the  tax, 
says  of  the  obligation:  'The  debt 
was,  no  doubt,  created  for  full  consid- 
eration, but  not  a  consideration  in 
money  or  money's  worth,  and  therefore 
it  is  a  debt  for  which  no  allowance  is 
to  be  made  in  determining  the  value 
of  the  testator's  estate  for  the  purpose 
of  estate  duty,  though  in  general 
such  an  allowance  must  be  made  for 
debts." 

Applying  this  rule  to  the  case  of  an 
antenuptial  contract  by  which  certain 
hereditaments,  part  of  settled  estates, 
held  under  a  power  of  appointment, 
were  limited  to  the  use  of  the  intended 
wife  in  case  she  survived  her  intended 
husband,  for  and  during  the  term  of 
her  natural  life,  for  her  jointure  and 
in  lieu  of  and  in  satisfaction  of  dow- 
er, it  was  held  that  property  arising 
under  the  contract  in  favor  of  the 
wife  upon  ttke  death  ef  the  husband 
waa  taxable.  Floyer  v.  Bankes  (188S) 
8  De  6.  J.  &  S.  806,  46  Eng.  Reprint, 
654,  9  Jiir.  N.  S.  1265,  9  L.  T.  N.  S.  358, 
8  New  Reports,  16,  88  L.  J.  Ch.  N.  S. 
1,  12  Week.  Rep.  28,  supra.  The  suc- 
cession of  a  wife,  upon  the  death  of 
her  husband,  to  insurance  money  un- 
der policies  which  the  husband  had 
covenanted  to  maintain  and  assign 
to  trustees  of  their  marriage  settle- 
ment, was  held  not  freed  from  estate 
duty  by  virtue  of  the  provision  of  the 
Finance  Act  of  1894,  that  estate  duty 
shall  not  be  payable  in  respect  of 
property  passing  on  the  death  of  the 
deceased  by  reason  only  of  a  bona  fide 
purchase  from  the  person  under  whose 
disposition  the  property  passes.  Atty. 
Gen.  V.  Dobree  [1900]  1  Q.  B.  (Eng.) 
442,  69  L.  J.  Q.  B.  N.  S.  223,  64  J.  P. 
24,  48  Week.  Rep.  413,  81  L.  T.  N.  S. 
607,  16  Times  L.  R.  80.  See  Re  Gray 
(Eng.)  supra. 

There  was  held  to  b/e  a  taxable  suc- 
cession under  the  Finance  Act  <St 
1894  upon  the  death  of  one  who,  with- 
in twelve  months  prior  to  his  death, 
had  conveyed  real  estate  to  trustees 
of  a  marriage  settlement  upon  the 
marriage  of  his  son,  in  Atty.  Gen.  ▼. 
Smyth  [1^05]  2  Ir.  R.  553. 


There  is  held  to  be  taxable  succes- 
sion in  Lord  Advocate  v.  Roberts 
(1858)  10  Sc  Sees.  Gas.  2d  series,  449, 
upon  the  pajrment  by  executors  of  a 
decedent  of  the  amount  called  for  by 
a  marriage  settlement  in  which  the  de- 
cedent»  upon  the  marriage  of  his 
daughter,  bound  himself  to  pay  the 
siun  to  the  trustees  .of  the  marriage 
settlement  at^the  first  term  after  his 
death.  This  decision  was  rendered 
under  the  16th  and  17th  Vict,  chapter 
51.  The  court  considers  the  17tfa  sec- 
tion, and  holds  that  the  transfer  does 
not  come  within  the  exception. 

A  settlement  in  consideration  9f 
marriage  and  the  payment  of  money 
was  held  not  exempt  from  the  succeii- 
sion  duty^  even  to  the  value  of  %the 
money  consideration,  in  Atty.  Gen.  v. 
Rathdonnell  (1893)  Ir.  L.  R.  32  C.  L. 
575.  But,  under  the  Finance  Acts  of 
1894  and  1896,  a  transfer  of  property 
under  a  settlement  in  consideration  of 
marriage  and  the  payment  of  money 
was  held  free  from  the  estate  duty 
to  the  extent  of  the  money  considera- 
tion.   Re  Lombard  [1904]  2  Ir.  R.  621. 

Children  of  a  wife  by  a  former  mar- 
riage were  held  not  to  be  within  the 
consideration  of  the  marriage,  and 
therefore  a  provision  for  them  in  the 
marriage  settlement  was  held  a  vol- 
untary disposition,  in  Atty.  Gen.  v. 
Smith  [1895]  2  Q.  B.  (Eng.)  341. 

The  Finance  Act  of  1894  required 
the  consideration  for  a  debt  to  be  for 
the  deceased's  own  use  and  benefit  in 
order  that  the  debt  be  free  from  es- 
tate duty.  In  Re  Gray  [1896]  1  Ch. 
(Eng.)  620,  74  L.  T.  N.  S.  275,  60  J.  P. 
814,  44  Week.  Rep.  406,  65  L.  J.  Ch. 
N.  S.  462,  a  sum  which  the  testator 
had  covenanted  to  pay  to  the  trustees 
of  his  son's  marriage  settlement  was 
held  to  be  a  debt  which  was  not  in- 
curred for  testator's  use  and  benefit, 
and  was  therefore  taxable  on  this 
ground  in  addition  to  the  ground  that 
marriage  did  not  constitute  a  consid- 
eration. 

See  Atty.  Gen.  v.  Holden  [1903]  1 
K.  B.  (Eng.). 832,  88  L.  T.  N.  S.  729, 
72  h.  J.  K.  B.  N.  S.  420,  67  J.  t>.  136, 
61  Week.  Rep.  686, 19  Times  L.  R.  386» 
supra,  n.  b,  1. 
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S>  Joint     tenandea     and     survivorship 

agreemenis. 

In  the  ease  of  property  paaeinsr  to 
the  survivor  ef  a  joint  tenancy,  scHue 
casee  have  merely  annouaced  the  gen- 
eral rule  without  considering  what 
amounts  to  a  consideration.  Thu8»  the 
interest  passing  to  the  survivor  of  a 
joint  tenancy  created  by  comtribution 
from  both  tenants  has  been  held  to 
pass  upon  a  valuable  consideration, 
and  is  therefore  not  taxable,  even 
though  made  in  contemplation  of 
death.  Re  Heiser  (1913)  85  Misc.  271, 
147  N.  Y.  Supp.  557;  Re  Dalsimer 
(1914)  148  N.  Y.  Supp.  914.  That 
there  is  no  taxable  transfer  in  the 
succession  to  real  property  by  a  sur^ 
viving  joint  tenant  where  the  property 
had  been  conveyed  by  the  deceased 
joint  tenant  to  herself  and  the  sur- 
vivor as  joint  tenants  upon  a  valuable 
consideration  is  held  in  Re  De  Ee- 
coriaza  (1914)  87  Misc.  515,  149  N.  Y. 
Supp.  796;  Re  Klatzl  (1914)  149  N. 
Y*  Supp.  794,  reversed  on  other 
grounds  in  (1915)  216  N.  Y.  83,  110 
K.  £.  181.  See  Atty.  Gen.  v.  Ellis 
[1895]  2  Q.  B.  (EngO  466,  64  L.  J.  Q. 
B.  N.  S.  813,  15  Reports,  584,  73  L.  T. 
N.  S.  190,  350,  44  Week.  Rep.  13,  59 
J.  P.  774  supra,  II.  a. 

A  transfer  of  property  to  a  joint 
tenant  upon  the  death  of  one  of  the 
tenants  was  held  taxable  in  United 
States  V.  Robertson  (1910)  106  C.  C. 
A.  149,  188  Fed.  711,  without  any  dis- 
cussion of  the  question  of  considera- 
tion. 

In  the  case  of  survivorship  agree- 
ments, as  in  the  case  of  joint  tenan- 
cies, some  cades  decide  the  general 
principle  rather  than  determine  what 
amounts  to  a  consideration  within  that 
principle.  The  interest  passing  to  a 
son  under  a  partnership  agreement 
with  his  father  by  which  the  son,  up- 
on the  death  of  the  father  within  the 
term  of  the  partnership,  became  vest- 
ed with  the  father's  interest  for  a  re- 
cited consideration,  was  held  not 
taxable  in  Blair  v.  Herold  (J907)  150 
Fed.  199,  affirmed  in  (1908)  86  C.  C. 
A.  64,  158  Fed.  804.  A  partnership 
agreement  that,  upon  the  death  of  one 
partner,  the  ''good  will"  should  belong 
to  the  survivors,  is  stated  in  Re  Bor- 


den (1916)  95  Misc.  443, 159  N.  Y.  Supp. 
846,  to  have  been  made  upon  a  val- 
uable consideration,  and  therefore  the 
transfer  of  the  good  will  to  the  surviv-* 
ing  partners  by  virtue  of  the  agree- 
mttat  was  not  taxable. 

Other  cases  have  considered  wheth- 
er the  consideration  was  sufficient.  In 
the  three  following  cases  the  consid- 
eration there  appearing  was  held  suf- 
ficient : 

A  succession  by  the  surviving  part- 
ners to  the  good  will  of  the  partner- 
ship upon  the  death  of  one  of  their 
number  was  held  not  taxable  under 
the  Finance  Act  of  1894,  because  made 
for  a  full  consideration  in  money  or 
money's  worth,  where  the  transfer 
took  place  under  a  provision  in  the 
partnership  agreement  that  if  the  de- 
cedent, who  was  the  father  of  the 
surviving  partners,  should  die  or  oth- 
erwise cease  to  be  a  partner ,'  his  share 
should  accrue  to  his  sons  in  equal 
shares,  subject  only  to  their  paying 
the  value  of  the  share,  ascertained  by 
a  special  general  account,  to  be  made 
without  any  valuation  of  or  allowance 
for  good  will,  which  good  will  should 
accrue  to  the  sons  in  equal  shares, 
where  it  appeared  that  the  partner- 
ship was  advantageous  to  the  father, 
in  that  he  was  to  have  his  capital  em- 
ployed as  long  as  he  lived  in  a  lucra- 
tive business  where  the  profits  were 
earned  by  the  efforts  of  his  two  sons, 
he  not  being  bound  to  give  any  more 
attention  to  the  business  than  he 
chose,  and  where  he  had  the  absolute 
control  and  right  of  final  decision  in 
case  thefe  was  any  difference  of  opin- 
ion among  the  partners  as  to  its  man- 
agement, and  where  the  good  will,  of 
which  little  was  thought,  was  to  pass 
with  the  rest  of  the  corpus  of  the 
father's  interest  on  payment  of  a  price 
which  was  liberal  in  itself.  Atty.  Gen. 
V.  Boden  [1912]  1  K.  B.  (Eng.)  539, 
105  L.  T.  247,  81  L.  J.  K.  B.  N.  S.  704. 
A  transfer  of  money  and  notes  secured 
by  a  mortgage  by  way  of  a  donatio 
mortis  causa,  in  pursuance  of  an 
agreement  between  the  transferrer 
and  the  transferee  whereby  they 
were  to  combine  their  chattel  prop- 
erty and  their  personal  energies  in 
the    working    of   a    farm    owned    by 
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the  transferrer,  upon  a  mntnal  ob- 
ligation that  the  anrviver  riioald 
become  poeeeMed  of  the  whole  per* 
sonalty  resulting  from  this  co-opera^ 
tion  of  goods  and  labor,  was  held  not 
to  be  a  taxable  transfer,  in  Attar.  Qen. 
T.  Brown  (1M6)  5  Ont.  L.  Emp.  167. 
Where  a  tontine  insuranee  contract 
proTides  that  the  subscribers  may  sub- 
scribe on  their  own  or  any  other  life 
or  lives,  and  that  when  the  number  of 
nominees  is  reduced  to  a  certain  num- 
ber, the  fund  shall  be  divided  among 
the  subscribers  whose  nominees  are 
living,  the  succession  of  the  various 
subscribers  to  this  fund  when  the 
conditions  upon  which  it  is  to  be  divid- 
ed occur  is  not  taxable  under  the  suc- 
cession duty  tax,  since  this  interest  is 
derived  by  contract  bona  fide,  for  a 
valuable  consideration  in  money.  Old- 
field  V.  Preston  (1861)  8  De  G.  F.  A 
J.  896,  45  Eng.  Reprint,  982,  81  L.  J. 
Ch.  N.  S.  266,  5  L.  T.  N.  S.  6i0,  8  Jur. 
N.  S.  107,  10  Week.  Rep.  267. 

In  other  cases  the  consideration  has 
been  held  insufficient : 

In  Brown  v.  Atty.  Gen.  (1898)  79 
L.  T.  N.  S.  (EacO  572,  15  Times 
L.  R.  109,  there  was  held  to  be  a  tax- 
able transfer  under  t^e  Succession 
Duty  Act  (16  A  17  Vict.  chap.  51) 
on  the  theory  that  the  father  in- 
tended a  gift  to  the  son  where  the 
son  succeeded  to  a  partnership  valued 
at  about  £60,000  upon  the  death  of  his 
father,  upon  giving  bond  to  the  fa- 
ther's executors  for  the  payment  of 
£10,000,  although  there  was  a  provi- 
sion in  the  partnership  agreement  that 
in  the  event  of  the  son's  death  during 
the  term,  the  father  was  to  have  back 
the  business  capital,  but  was  to  pay 
to  the  son's  executors  {15,000. 

It  seems  to  be  the  theory  of  some 
cases  that  the  mutual  promises  of  the 
parties  to  a  mutual  survivorship 
agreement  do  not  furnish  a  sufficient 
consideration.  A  transfer  to  the  sur- 
vivor under  a  contract  between  two 
partners  by  which  a  fund  was  estab- 
lished to  belong  to  the  partners  joint- 
ly during  life,  and  to  the  survivor  upon 
the  death  of  either,  for  the  continua- 
tion of  the  business,  was  held  to  be  a 
transfer  in  effect  beneficent  and  do- 
native, and  therefore  not  free  .  f i:om 
the  tax,  as  having  been  made  upon  a 


valuable  consideration.  Re  Orvis 
(1918)  223  N.  Y.  1,  8  AJLR.  1686,  119 
N.  E.  86.  A  transfer  of  partnership 
stock  to  the  surviving  partaer  by  exee^ 
utors  of  a  deceased  partner  under  a 
provision  in  the  will  of  the  decedent, 
reaffirming  an  agreement  made  be- 
tween him  and  the  surviving  partner 
by  the  terma  of  which  the  survivor 
of  the  partnership  should  have  the 
right  to  purchase  the  partnership 
stock  of  the  deceased  member  at  an 
arbitrary  price  agreed  upon,  was  held 
a  transfer  taxable  at  the  actual  value 
of  the  stock  thus  transferred,  and  not 
limited  to  the  arbitrary  price  agreed 
upon.  Re  Cory  (1917)  177  App.  Div. 
871,  164  N.  Y.  Supp.  956,  affirmed  in 

( 1917)  221  N.  Y.  612,  117  N.  E.  1065. 
There  is  a  strong  dissenting  opinion 
in  the  appellate  division,  which  takes 
the  view  that  the  agreement  between 
the  partners  is  one  for  a  valuable 
consideration,  that  the  transfer  was 
under  this  agreement,  and  not  taxable. 
In  the  majority  opinion  it  is  stated 
that  the  contract  was  parely  exec- 
utory, and  no  consideration  passed 
from  one  party  to  the  other  except  the 
mutual  promises,  and  no  debt  was 
created  from  one  party  to  the  other. 
It  has  been  held  that  the  interest  of  a 
deceased  member  of  a  partnership  in 
the  good  will,  which  passed  to  the  sur- 
viving members  of  the  copartnership 
upon  the  death  of  the  decedent,  under 
an  agreement  that  in  the  event  of  the 
dissolution  of  the  copartnership  by 
reason  of  the  death  of  any  member, 
the  good  will  and  the  right  to  use  the 
firm  name,  etc.,  were  to  belong  to  and 
become  the  property  of  the  survivors 
without  compensation,  is  taxable  at  its 
value,  and  it  is  stated  that  this  ia  true, 
even  though  the  agreement  ia  for  a 
valuable  consideration.     Re  Hellman 

(1918)  172  N.  Y.  Supp.  671.  The  stat- 
ute under  which  this  transfer  is  tax- 
able is  not  set  out.  It  does  not  appear 
that  the  court  in  Re  Hellman  uses  the 
expression  '^valuable  consideration"  to 
mean  both  ''valuable"  and  ''adequate." 
So  far  as  the  case  lends  any  support 
to  the  proposition  that  a  transfer  for 
a  valuable  and  adequate  consideration 
is  subject  to  a  tax,  it  is  contrary  to  the 
practically  uniform  rule. 
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The  general  question  of  whether 
personal  property  pfbsaiBg  uttder  a 
mutual  survivorship  airreement  is  aub« 
ject  to  a  transfer  or  succession  tax  is 
discussed  in  the  note  to  Re  Orvis,  3 
AX.R.  1640. 

4,  AnnniHes  and  fixed  charges. 

Whether  an  annuity  to  the  trans- 
ferrer is  sufficient  consideration  to 
free  the  transfer  from  the  tax  depends 
upon  the  facts  of  the  individual  case. 

An  absolute  covenant  by  the  son  of 
the  owner  of  shares  of  stock,  to  whom 
the  owner  transferred  the  stock,  to 
pay  the  father  interest  at  4  per  cent 
per  annum  during  his  lifetime,  irre- 
spective of  the  company's  earnings, 
and  annuities  to  the  widow  and  anoth- 
er son,  was  held  not  to  be  a  sufficient 
consideration  to  prevent  the  transfer 
from  being  a  voluntary  one  within 
the  meaning  of  Customs  and  Inland 
Revenue  Act  of  1881.  Grossman  v. 
Reg.  (1S86)  L.  R.  18  Q.  B.  Div.  (Eng.) 
256,  56  L.  J.  Q.  B.  N.  S.  241,  56  L.  T. 
N.  S.  84«,  S5  Week.  Rep.  303.  The 
transfer  involved  in  this  case  was  un- 
der an  indenture  dated  the  12th  of 
July,  and  was  to  take  place  as  from 
the  1st  of  October  following,  **or  as 
from  the  death  of  him,  the  said  Robert 
Grossman,  which  shall  first  happen." 
The  said  Grossman  died  one  week  aft- 
er the  indentures  of  appointment  were 
made,  and  before  any  payment  of  an 
annuity  had  been  made. 

A  gift  made  more  than  twelve 
months  prior  to  the  donor's  death  is 
free  from  the  tax  if  it  is  absolute,  but 
not  if  the  donor  reserves  any  interest. 

A  transaction  by  which  the  son  of 
a  mortgagee  purchased  the  equity  of 
redemption  of  the  mortgagor,  where- 
upon his  father,  the  mortgagee,  con- 
veyed to  him  the  mortgage  upon  his 
agreement  to  pay  his  father  an  an- 
nuity, was  held  to  be  a  taxable  trans- 
fer within  the  amendment  of  1889  to 
the  Customs  and  Inland  Revenue  Act 
of  1881.  Lord  Esker,  M.  R.,  states  that 
the  transaction  amounted  to  ''a  'gift' 
within  that  enaetHwnt.  I  have  already 
aaid  what  was  giv«i  was  the  mort- 
gage debt,  which  was  personal  prop- 
erty.  Also^  I  think  that  possesaion  of 
the  property  was  not  assumed-  and  re* 
taincd  by  the  donee  'to  the  entire  ^c- 


elusion  of  any  benefit  to  the  donor  by 
contraet  or  otherwise*'  It  appears  to 
ale  that  the  covenant  by  the  son  to 
pay  an  aBBuity  tx)  the  father  prevent- 
ed this  from  being  a  pure  and  simple 
gift,  and  therefore  it  comes  within  the 
statute."  Atty.  Gen.  v.  Worrall  [18^5] 
1  Q.  B.  (Eng.)  99. 

The  payment  in  lieu  of  a  legacy  to 
a  missionary  society  of  a  sum  of  money 
in  consideration  of  a  life  annuity  to 
the  person  making  the  payment  and 
his  wife  was  held  to  be  a  gift  within 
the  meaning  of  §  2,  subsection  1  (c) 
of  the  Finance  Act  of  1894,  which  in- 
corporated the  provisions  of  §  11  of 
the  Customs  and  Inland  Revenue  Act 
of  1889,  and  therefore  taxable,  Atty* 
Gen.  V.  Johnson  [1903]  1  K.  B.  (Eng.) 
617.  The  court,  speaking  of  the  par- 
ticular transaction  in  the  case  at  bar, 
states  that  if  the  substance  of  the 
transaction  be  looked  at  "it  seems  to 
us  that  it  was  intended  not  to  be  a 
matter  of  pure  business,  but  one  of. 
bounty  on  the  part  of  Mr.  Burton.  The 
facts  that  the  payment  was  made  'in 
lieu  of  a  legacy,'  and  that  the  amount 
paid  largely  exceeded  the  market  v^lue 
of  the  annuities  screed  to  be  paid  to 
Mr.  and  Mrs.  Burton,  are  sufficient  to 
establish  this."  Accordingly  the  en- 
tire amount  of  the  sum  paid  was  held 
subject  to  the  tax,  and  not  merely  the 
difference  between  the  actual  vakie  of 
the  annuity  and  the  sum  paid. 

There  was  held  to  be  a  taxable 
transfer  under  §  7  of  the  Succession 
Duty  Act  of  1853,  under  the  facts  stat- 
ed in  Atty.  Gen.  v,  Johnson  (En^*) 
supra. 

A  transfer  of  shares  of  stcKk  by  a 
father  to  his  soas,  upon  their  cov- 
enant te  pay  him  4  per  cent  per  annum 
on  the  value  of  the  shares,  during  his 
lifetime,  was  held  in  effect  to  reserve 
to  the  father  a  life  interest  in  the 
shares,  and  therefore  to  be  within  the 
meaning  of  this  pirovision  of  the  Cus- 
tom and  Inland  Revenue  Act  of  1881 
(44  and  45  Viet.  chap.  12),  §  38,  de- 
claring taxable  any  prof^erty  passing 
''fay  deed  or  any  other  instfumeat  not 
taking  effect  as  a  will,  whereby  an 
interest  in  such  property  for  life  or 
any  other  period  determinable  by  ref- 
erence to  death  is  reserved  either  ex- 
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prssly  or  by  implication  to  the  settlor." 
GroBsman  v.  Reg.  (Eng.)  supra. 

Under  the  amendment  of  1889  it  to 
not  necessary  that  the  benefit  to  the 
donor  be  by  way  of  reservation  out  of 
the  subject-matter  of  the  gift.  Atty. 
Gen.  V.  Worrall  (Eng.)  supra. 

6.  Support  of  transferrer  of  property. 

Whether  an  agreement  to  support 
the  donor  is  a  valuable  and  adequate 
consideration  depends  upon  the  facts 
of  the  individual  case.  An  agreement 
to  support  the  transferrer  was  coupled 
with  an  assumption  of  debts  in  Re 
Reynolds  (1915)  169  Cal.  600,  147  Pac. 
268;  at  the  time  of  the  agreement  the 
transferrer  was  in  failing  health,  and 
knew  that  he  was  afflicted  with  a  fatal 
disease  which  would  soon  result  in  his 
death.  The  court  referred  to  the  as- 
sumption of  indebtedness,  and  states 
that  this  agreement,  together  with 
"the  further  agreement  to  pay  $600  a 
month  during  the  donor's  life  (which 
'agreement  itself  does  not  seem  to  have 
been  observed) »  certainly  do  not  meas- 
ure up  to  the  requirements  of  the  law 
of  a  valuable  and  adequate  considera- 
tion.'* 

An  agreement  to  support  the  donor, 
who  was  eighty  years  of  age  and  very 
feeble,  a  sufferer  from  Bright's  dis- 
ease, whose  circulatory  organs  Were  in 
a  state  of  arterial  sclerosis,  resulting 
in  a  functional  derangement  of  all  the 
organs,  and  who  was  unable  to  care 
for  himself,  was  held  to  support  a 
finding  of  inadequate  consideration 
for  a  conveyance  of  2,000  acres  of  land. 
Abstract,  Guaranty  &  Title  Co.  ▼. 
State  (1916)  173  Cal.  691,  161  Pac. 
264.  The  value  of  the  land  was  not 
shown,  but  the  court  assumed  it  to 
have  been  of  considerable  value. 

An  agreement  by  a  man  fifty-four 
years  of  age,  to  give  up  a  position 
worth  about  |8,500  per  annum,  and, 
with  his  wife,  care  for  and  support  an 
elderly  woman  in  feeble  health,  was 
held  not  to  be  an  adequate  considera^ 
tion  for  the  transfer  to  him  of  prop- 
erty worth  between  $90,000  and  $100,- 
000,  in  State  Street  Trust  Co.  v.  Treas- 
urer (1911)  209  Mass.  378,  95  N.  £. 
851. 

An  agreement  by  one  woman  to  give 
such  care  to  another  as  may  suit  her 


convenience  was  held  to  be  a  consid- 
eration in  no  manner  commensurate 
with  the  transfer  of  property  worth 
$80,000,  in  Re  Dobson  (1911)  73  Misc. 
170,  182  N.  Y.  Supp.  472. 

In  the  following  cases  there  was 
held  to  be  a  consideration: 

An  agreement  by  a  woman  to  care 
for  and  support  a  man  during  the 
period  of  his  natural  life,  and  to  marry 
him  when  he  is  legally  free  to  marry, 
has  been  held  a  valuable  consideration 
which  will  prevent  a  transfer  in  con- 
sideration thereof  being  taxable,  even 
though  made  in  contemplation  of 
death.  Re  Wadsworth  (1917)  100 
Misc.  439,  166  N.  Y.  Supp.  716,  af- 
firmed without  opinion  (1918)  185 
App.  Div.  944,  172  N.  Y.  Supp.  924. 

An  agreement  to  care  for  and  main- 
tain an  elderly  husband  and  wife  was 
held  to  be  good  consideration  for  the 
conveyance  of  property  worth  about 
$70,000,  in  Re  Hess  (1906)  110  App. 
Div.  476,  96  N.  Y.  Supp.  990,  affirmed 
in  (1907)  187  N.  Y.  554,  80  N.  E.  1111, 
but  the  transfer  in  this  case  was  held 
not  taxable  because  it  was  not  made 
in  contemplation  of  death,  nor  was  it 
a  transfer  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after 
death,  so  the  matter  of  consideration 
was  not  important. 

A  conveyance  of  property  to  one 
who  agrees  to  support  the  grantor  for 
life  was  held  not  subject  to  an  inher- 
itance tax,  in  Lamb  v.  Morrow  (1908) 
140  Iowa,  89,  18  L.R.A.  (N.S.)  226,  117 
N.  W.  1118,  but  there  is  no  discussion 
of  the  question  of  consideration. 

A  conveyance  was  made  in  People 
V.  Burkhalter  (1910)  247  UL  600,  139 
Am.  St.  Rep.  351,  93  N.  E.  379,  to  one 
upon  her  agreement  to  take  care  of 
and  support  the  daughter  of  the 
transferrer.  The  court,  however,  does 
not  discuss  the  effect  af  consideration 
for  this  transfer,  but  holds  it  was  not 
one  in  contemplation  of  death,  and 
therefore  not  taxable,  for  that  reason. 

A  transfer  by  an  elderly  bachelor, 
of  real  estate  by  deed  which  recited 
a  consideration  of  $1  cash,  natural 
lo^e  and  affection,  and  other  good  and 
valuable  considerations,  to  his  sister, 
who  had  taken  care  of  him,  and  to 
whom  he  had  recognized  himself  as  in* 
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debted,  was  held  not  to  be  a  taxable 
transfer,  in  Lawall's  Estate  (1918)  65 
Pa.  Super.  Ct  228,  but  this  is  based  by 
the  court  upon  the  theory  that  it  was 
not  a  transfer  intended  to  take  effect 
in  possession  or  enjoyment  after  the 
death  of  the  grantor,  and  not  upon  the 
fact  that  it  was  upon  an  adequate  con- 
sideration. 

Where  the  consideration  consists  of 
services,  it  is  the  theory  of  some 
courts  that  the  value  of  the  services 
may  be  inquired  into  and  ascertained, 
and  where  they  equal  or  exceed  the 
fair  value  of  the  property  transferred, 
no  tax  can  be  imposed ;  but  if  they  fall 
below  aiich  valne^  in  the  absence  of  a 


statute  making  provision  for  a  reduc- 
tion and  the  taxing  of  the  excess  only, 
the  entire  amount  is  taxable.  State 
Street  Trust  Co.  v.  Treasurer  (Mass.) 
supra. 

See  Atty.  Gen.  v.  Johnson  [1903] 
1  K.  B.  (Eng.)  617,  72  L.  J.  K.  B.  N. 
S.  328,  67  J.  P.  113,  51  Week.  Rep, 
487,  88  L.  T.  N.  S.  445,  19  Times  L.  R. 
324,  supra,  II.  b,  4;  Atty.  Gen.  v.  Wor- 
rall  [1894]  1  Q.  B.  (Eng.)  99,  64  L.  J. 
Q.  B.  N.  S.  141,  14  Reports,  1,  71  L.  T. 
N.  S.  807,  43  Week.  Rep.  118,  59  J.  P. 
467,  and  Grossman  v.  Reg.  (1886)  L. 
R.  18  Q.  B.  Div.  (Eng.)  256,  56  L.  J. 
Q.  B.  N.  S.  241,  55  L.  T.  N.  S.  848,  85 
Week.  Rep.  308,  supra.         W.  A.  E. 


ROY  R.  STIMPSON 

V. 

FREDERIC  N.  HUNTER. 

Massachusetts  Supreme  Judicial  Court -^  November  24,  1910. 

(—  Mass,  — ,  126  N.  E.  156.) 


Parait  and  chfld  —  liability  of  fatker  for  dental  worlE  for  scm. 

1.  To  liold  a  man  liable  for  dental  work  done  for  his  minor  son  plain- 
tiff must  show  that  the  work  was  authorized  by  the  father,  or  that  it  was 
necessary  for  the  health  and  comfort  of  the  son,  and  that  the  father  negli- 
gently failed  to  provide  him  with  means  for  procuring  the  work  to  be 
done. 

[See  note  on  this  question  beginning  on  page  1070.] 


Trial  —  submission  to  jary  —  onsnp- 
ported  issue. 

2.  An  issue  unsupported  by  evidence 
should  not  be  submitted  to  the  jury. 

Account  —  rendition  of  bill  to  father. 

3.  The  sending  to  a  father  of  a  bill 
against  his  minor  son  is  not  notice 
that  a  claim  has  been  or  is  then  made 
against  the  father  for  payment. 

Parent  and  child  —  ratificatiost  of  oen- 
tract  by  son* 

4.  A  father's  r^ly  to  a  bill  against 
his  son  sent  to  him  that  there  would 
be  no  payment  for  some  time  yet  is  not 
a  ratification  of  the  procuring  of  the 
service  by  the  son. 

Contract  —  by  son  for  father  —  ratifi- 
cation. 

5.  Failure  of  a  man  to  reply  to  a 
bill  against  himself  for  work  done  for 
his  son,  which  is  sent  to  the  son,  is 
not  evidence  of  ratification  of  the  con- 


tract in  the  absence  of  evidence  that  it 
came  to  his  attention. 

Evidence  —  failure  of  defendant  to 
testify  —  effect 

6.  Failure  of  defendant  to  testify 
does  not  supply  the  want  of  affinnative 
evidence  to  make  out  a  case. 

Parent  and  child  —  failure  to  provide 
service  —  absence  of  knowledge. 

7.  A  father  cannot  be  charged  with 
liability  for  dental  work  done  for  his 
son  because  of  neglect  to  provide  it, 
in  the  absence  of  anything  to  show 
knowledge  on  his  part  that  it  was  nec- 
essary. 

[See  20  R.  C.  L.  624.] 

Evidence  —  as  to  amoiuit  of  bill  *— 
failure  to  dicq^te. 

8.  The  jury  is  not  bound  to  allow  the 
amount  of  a  bill  rendered  for  dental 
service,  although  there  is  no  evidence 
to  dispute  that  of  plaintiff  as  to  its 
correctness. 
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Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Worcester 
County  (Keating,  J.)  made  during  the  trial  of  an  action  brought  to  recover 
for  dental  services  rendered  by  plaintiff  to  defendant's  son  which  resulted 
in  a  verdict  for  plaintiff.   StLstained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Arthur  Monroe,  for  defendant :     father  had  indorsed  therecm :    "Will 


There  was  no  evidence  of  authoriza- 
tion or  ratification  by  defendant. 

Lainson  v.  Varnum,  171  Mass.  287, 
50  N.  E.  615. 

To  show  neglect  on  the  parent's 
part,  some  evidence  of  refusal  to  sup- 
ply necessaries  or  notice  that  they 
were  needed  by  the  child  is  essential. 

Farmington  v.  Jones,  36  N.  H.  271. 

The  direction  of  a  verdict  for  plain- 
tiff was  wrong  because  there  was  no 
evidence  of  credit  given  to  defendant, 
or  that  the  bill  was  charged  to  him. 

Gordon  v.  Potter,  17  Vt.  848 ;  Bartels 
V.  Moore,  9  Daly,  285. 

Mr.  Charles  S.  Murphy  for  plaintiff. 

Jenney,  J.,  delivered  the  opinion 
of  the  court: 

Harold  Hunter,  the  minor  son  of 
the  defendant,  came  to  the  plaintiff, 
a  dentist,  for  professional  work. 
There  was  evidence  thai  he  was 
then  between  seventeen  and  eighteen 
years  of  age ;  tiiat  *'lm  teeth  needed 
attentioB  very  much;''  and  that, 
while  tbere  was  not  "'any  immediate 
suffering  an  his  part,"  the  condition 
of  his  teeth  could  not  have  continued 
long  without  injury  to  his  health. 
The  plaintiff  testified  that  he  "put 
in  .  .  .  eight  amalgam  fillings, 
two  cement  fUlinge,  eleven  enam- 
el and  three  porcelain  teeth, 
and  trtated  the  roots  of  four." 
The  work  commenced  October  27, 
1917,  and  continued  from  time  to 
time  until  May  i,  ldl8.  It  was  not 
contracted  on  the  father's  credit, 
but  was  charged  to  the  son  person- 
ally, nothing  being  said  about  pay- 
ment by  his  father,  or,  indeed,  by 
anyone.  The  father's  name  then 
wae  unknown  to  the  plaintiff. 
Shortly  after  the  completion  of  the 
work,  a  bill  was  sent  to  the  son  and, 
no  response  being  made,  tbs  plain- 
tiff aseertained  the  name  of  the 
father  and  sent  bills  to  him.  The 
evidence  justified  a  finding  that 
some  of  the  bills  sent  to  the  father 
were  made  to  the  son.  One  of  the 
bills  made  to  the  son  and  sent  to  the 


you  kindly  let  me  have  the  above 
amtount  this  month?''  This  was  re- 
turned by  the  defendant  to  the 
plaintiff,  with  the  following  words 
written  thereon  by  him : 

You  won't  get  any  money  on  this 
bill  for  quite  some  time  yet. 

Fred  N.  Hunter. 

December  1,  1918,  a  bill  which 
might  have  been  found  to  have  been 
made  to  the  defendant  was  mailed 
to  the  son.  It  did  not  appe^^r  when 
this  bill  was  called  to  the  attention 
of  the  defendant,  but  he  produced  it 
in  a  mutilated  condition  at  the  trial. 
The  writ  was  dated  December  10, 
1918. 

There  was  no  evidence  that  the 
defendant  knew  that  his  son  was  re- 
ceiving the  services,  and  it  did  not 
appear  that  the  son  was  living  at 
honie,  wM  in  sebMl,  or  at  werk. 
There  waa  nothMg  to  show  that  the 
father  had  not  been  willing  to  have 
his  son's  teeth  cared  for  in  a  reason- 
able manner,  or  that  he  had  not 
amply  provided  for  such  attention 
as  he  was  reasonably  able  to  pay 
for.  On  the  other  hand,  there  was 
no  evidence  that  in  fact  tiie  father 
knew  of  the  condition  of  the  teeth, 
or  that  his  lack  of  knowle<^  was 
caused  by  any  negligence  on  his 
part. 

This  action  was  brought  in  the 
central  district  court  of  Worcester, 
and  the  father  and  son  both  testified 
in  that  court.  They  were  present  at 
the  trial  in  the  superior  court,  but 
did  not  testify,  tl)e  defendant  rest- 
ing his  case  on  the  plaintiff^s  evi- 
dence. 

In  order  to  maintain  the  action, 
it  was  necessary  for  the  plaintiff  to 
establish  ''either  that  the  work  done 
was  authorized  by 
the    defendant,    or  IrS2uu;*o?"* 

that   it  was  necee-  wiJfc'£S?  *S1**' 

sary  for  the  health 

and  comfort  of  the  defendant's  mi- 


STIMPSON 

(—  Mom.  — , 

nor  son,  and  that  the  defendant  neg- 
ligently failed  to  provide  for  him  a 
dentist,  or  means  to  procure  the 
services  of  a  dentist,  to  do  the 
work."  Lamson  v.  Vamum,  171 
Mass.  237,  288,  50  N.  E.  615. 

The  judge  submitted  three  ques- 
tions to  the  jury  which  are  printed 
in  the  margin.^  These  questions  em- 
braced all  the  issues  involved  in  the 
questicm  of  liability,  but  did  not  re- 
quire any  finding  as  to  amount. 
The  defendant  excepted  to  the  sub- 
mis^on  of  questions  one  and  three, 
but  did  not  except  to  the  second  is- 
sue, or  to  the  instructions  given 
relative  thereto.  The  affirmative 
answer  to  this  question  established 
the  necessity  of  the  work,  for  the 
health  of  the  son.  Strong  v.  Foote, 
42  Conn.  208. 

The  evidence  did  not  warrant  the 
submission  of  the  first  issue  to  the 
jury.  It  did  not  appear  that  the  de- 
fendant   was    apprised    that    the 

work  was  contem- 
JhHT'^TS^-"  plated  or  knew  of  it 
uSief •*'***         while  in    progress; 

it  was  not  per- 
formed on  his  credit;  and  there  was 
no  special  exigency  rendering  the 
interference  of  a  third  party  reason- 
able and  proper.  On  the  facts  stat- 
ed, it  could  not  be  found  properly 
that  the  defendant  authorized  thie 
work.  Dodge  v.  Adams,  19  Pick. 
429;  Angel  v.  McLeHan,  16  Mass. 
28,  8  Am.  Dec.  118.  Lamson  v. 
Vamum,  supra,  is  not  an  authority 
for  the  plaintiff.  In  that  case,  the 
minor  directed  the  charge  to  be 
made  to  his  father  in  whose  family 
he  then  lived,  and  statements  of  the 
charge  were  sent  to  the  fattier.  No 
reply  thereto  having  been  made,  it 
wsA  hehl  that  the  jury  might  con- 
sideor  whether  the  fatiier  would 
have  been  likely  to  have  naide  some 


.  1  "1.  Waa  the  w^rk  don^  by  the  idaintiff 
authorized  or  ratified  by  the.  defendant? 

"2.  Was  the  work  done  by  the  plaintiff 
necessary  for  the  health  and  comfort  of 
the  defendant's  minor  son  ? 

"3.  Did  the  defendant  neglect  to  furnish 
his  son  the  dental  service  that  he  needed?*' 
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answer  if  the  bill  had  been  con- 
tracted without  his  authority.  The 
plaintiff  also  relies  on  Auringer  v. 
Cochrane,  225  Mass.  273,  114  N.  E. 
355,  but  in  that  case  the  finding  for 
the  plaintiff  was  upheld  as  to  goods 
furnished  after  notice  that  his  wife 
and  daughter  were  dealing  with  the 
plaintiff  on  his  credit,  because  the 
sil4»ice  of  the  defendant  after  such 
notice  authorized  an  ''implied  un- 
derstanding .  .  .  that  he  would 
be  responsible."  In  this  case  no 
such  facts  appeared.  Neither  does 
Vaugfatti  v.  Mansfield,  229  Mass. 
352,  118  N.  E.  652,  help  the  plain- 
tiff, as  there  was  evidence  warrant- 
ing a  flndiftg  that  the  defendant 
knew  of  the  services  which  were  be- 
ing performed  and  made  no  ob- 
jection. 

The  first  issue  also  related  to  rati- 
fication. Apart  from  the  question 
whether  there  is  any  consideration 
for  a  promise,  express  or  implied,  to 
pay  for  services  rendered  to  a  son 
on  his  own  credit  (see  Dodge  v. 
Adams,  supra;  Dearborn  v.  Bow- 
man, 8  Met.  155),  and  apart  from 
the  difficulty  as  to  the  ratification  of 
an  act  not  purporting  to  be  done, 
and,  BO  far  as  the  evidence  shows, 
not  in  fact  performed  in  behalf  of 
the  father  or  on  his  cretft  (see  New 
Engiiimd  Dredging  Go.  v.  Roclqiort 
Granite  Go.  149  Mass.  Ml,  21  N.  E. 
d47),  there  vram  no  suflkfent  evi- 
dence of  ratification.  The  only 
testimony  bearing  on  this  subject 
was  tiiat  a  bill  made  to  tkie  son  and 
sent  to  the  father,  with  a  request 
thereon  for  payment,  was  returned 
by  him  with  his  indorsement  that 
the  iriaittUff  wtold  not  Jet  any  pay- 
ment "for  quite  some  time  yet,"  and 
the  faet  of  his  silence  as  to  a  bill 
made  to  him  but  mailed  to  the  son 
nine  d^ys  before  the  institution  of 
this  action,  it  not  appearing  that  he 
saw  or  knew  of  the  bill  before  the 

action       was       com-    Account- 

menced.    The  send-  renditioTT  of  wu 
ing  of  the  bill  to  the  *^  ^•^•'• 
father  was  not  notice  that  a  claim 
had  been  or  was  then  made  against 
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him.    Therefore,    his    answer   was 

Parent  «*  eittid  neither  an  admis- 
-ratiiicatios  of  sion  of  liabiuty  nor 
contract  by  .o..  ^^j^gnce  of  ratifi- 
cation. Clearly,  too,  the  bill  made 
to  the  father  but  not  sent  to  him,  or, 
so  far  as  shown,  brought  to  his  at- 
«>«.»«*i^*  fc^  .«»  tention  before  suit. 

Contract— Djr  BOii  ,        -  ...      .  ' 

for  father-  was  madmissible  to 

ratmcaao-.  p^.^^^    liability    or 

ratification,  and  although  admitted 
without  exception  or  restriction  did 
not  in  any  way  support  the  plain- 
tiff's case.  Kumin  y.  Fine,  229 
Mass.  76,  —  A.L.R.  — ,  118  N.  E. 
187 ;  CaUahan  v.  Goldman,  216  Mass. 
234,  103  N.  E.  687.    The  failure  of 

the  defendant  and 
taiiS^'':?  do.  of  his  son  to  testify 
tl?t1f?JU«eet.       although  present  in 

court  was  not  equiv- 
alent to  affirmative  proof  of  facts 
necessary  to  maintain  the  action. 
The  defendant  was  not  bound  to 
offer  any  evidence  unless  and  until 
evidence  was  offered  by  the  plain- 
tiff warranting  the  submission  of 
the  case  to  the  jury.  The  excep- 
tions to  the  submission  of  the  first 
question,  to  so  much  of  the  charge 
as  related  to  authorization  and  rati- 
fication and  to  the  effect  of  the  bill 
of  December  1,  must  be  sustained. 

The  exceptions  relating  to  the 
issue  as  to  the  defendant's  neglect 
mucrt  be  sustained  as  there  was  no 
evidence  that  the  father  knew  or 
ought  to  have  known  of  the  condi- 
tion of  his  son's  teeth  or  that  he 
neglected  to  provide  for  their  care. 
The  work  was  done  without  any 
inquiry    and    without    notice    to 


Parent  aaS  ehtlS 
«-Ialliare  to   »ro- 
V.    ▼tde  •ervtee- 

'  of 


the  father  although  it  extend- 
ed over  many 
months.  As  Dewey, 
J.,  in  Dodge 
Adams,  supra,  at 
page  432,  of  19 
Pick.,  says:  "There  is  an  entire 
absence  of  all  those  circum- 
stances that  would  create  such  an 
obligation  as  would  furnish  a  legal 
consideration  for  an  express  prom- 
ise. The  proof  of  such  facts  must 
come  from  the  plaintiff.  The  bur- 
den is  on  him  to  show  that  there 
existed  a  necessity  for  furnishing 
these  supplies,  and  that  this  neces- 
sity was  occasioned  by  the  defend- 
ant. The  plaintiff,  having  failed  to 
do  so,  has  furnished  no  sufiScient 
evidence  to  maintain  his  action.'' 

After  the  answers  had  been  re- 
turned, the  court  directed  a  verdict 
for  the  plaintiff  in  the  full  amount 
claimed  and  the  defendant  .excepted. 
This  situation  is  not  likely  to  exist 
at  another  trial,  but  even  though 
there  was  no  evidence  to  meet  that 

of  the  plaintiff  as  to  

the  amount  of  his  mZ^ii^^^^imL 
charge,  the  jury  JJilSt^o/'* 
were  not  obliged  to 
find  in  his  favor  for  that  sum.  Mc- 
Donough  V.  Metropolitan  L.  Ins.  Co. 
228  Mass.  450,  117  N.  E.  836;  May- 
nard  v.  Royal  Worcester  Corset  Co. 
200  Mass.  1,  8,  85  N.  E.  877; 
Walsh's  Case,  227  Mass.  341,  344, 
6  A.L.R.  567,  116  N.  E.  496,  15  N. 
C.  C.  A.  345.  The  remaining  excep- 
tion has  been  waived. 

Exceptions  sustained. 


ANNOTATION. 
Liability  of  parent  for  dental  senrices  to  minor  child. 


It  will  be  seen  that  the  reported  case 
(Stihpson  v.  Huntek,  ante,  1067) 
quotes  the  principle  laid  down  in 
Lamson  v.  Varnum  (1898)  171  Mass. 
237, 50  N.  E.  615,  infra,  that  to  succeed 
the  plaintiff  must  establish  ''either 
that  the  woric  done  was  authorized  by 
the  defendant,  or  that  it  was  neces- 
sary for  the  health  and  comfort  of 
the  defendant's  minor  son,  and  that 
the   defendant  negligently  failed   to 


provide  for  him  a  dentist,  or  means 
to  procure  the  services  of  a  dMitist,  to 
do  the  work.'' 

In  Sullivan  v.  Liggins  (1914)  149 
N.  Y.  Supp.  517,  the  facts  are  report- 
ed only  in  the  court's  opinion,  revers- 
ing a  Judgment  in  favor  of  a  dentist 
against  the  infant's  father,  which  is 
as  follows:  "There  may  be  circum- 
stances where  services  or  commodities 
of  which  a  child  stands  in  immediate 
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need  render  the  previous  asaent  of  the 
parent  unreasonable  or  inexpedient  to 
seek.  In  such  a  case  the  person  pro- 
curing the  supply  is  the  agent  of  the 
parent  ex  necessitate.  Eetchem  v. 
Marsland  (1896)  18  Misc.  462,  42  N.  T. 
Supp.  7.  That  cannot  be  said  of  this 
case,  where  the  suit  is  by  a  dentist 
to  recover  on  a  bill  for  f85  for  dental 
work  in  filling  the  teeth  of  the  defend- 
ant's eighteen-year-old  son  without  the 
knowledge  or  consent  of  the  parent. 
For  a  bill  of  such  character  the  assent 
of  the  parent  cannot  be  implied,  par- 
ticularly when  the  dentist  never  be- 
fore performed  work  for  the  parent, 
or  any  member  of  his  family,  and 
where  the  parenir  was  not  shown  to 
have  had  any  knowledge  of  the  per- 
formance of  the  services  until  after 
their  completion.  Where  an  infant 
goes  to  a  strange  dentist,  by  whom  no 
member  of  hia  family  has  ever  been 
treated  before^  and  has  dental  work 
performed  upon  a  representation  that 
his  father  will  pay,  the  dentist  should 
first  ascertain  whether  or  not  the 
father  has  authorized  the  work  to  be 
done,  and  if  he  fails  to  do  so  he  can- 
not hold  the  father  upon  the  theory  of 
implied  contract  for  necessaries." 

In  Ketchem  v.  Marsland  (N.  T.) 
supra,  the  court  sustained  a  verdict 
for  the  plaintiff  in  an  action  for  the 
fair  and  reasonable  value  of  services 
rendered  by  the  plaintiff  as  a  dentist 
in  filling  and  regulating  the  position 
of  the  teeth  of  the  defendant's  infant 
daughter  while  she  was  temporarily 
residing  apart  from  her  parents  with 
their  assent  during  the  summer,  in  the 
care  of  a  woman  at  whose  direct  re- 
quest the  dental  services  were  alleged 


to  have  been  performed.  It  was  held 
that,  the  services  not  being  of  sudden 
and  urgent  necessity,  the  child's  cus- 
todian had  exceeded  her  power  in  re- 
questing them,  but  that  the  defendant 
had  ratified  the  act.  It  was  considered 
that  ratification  was  to  be  inferred 
from  the  defendant's  silence,  the  court 
pointing  out  that  here  the  ratification 
attached  to  an  agency  which  had  been 
exceeded;  the  facts  being  that  the 
plaintiff  sent  a  bill  to  the  defendant 
for  these  services  and  received  no  an- 
swer, and  during  the  ensuing  three 
years,  up  to  the  time  of  the  conunence- 
ment  of  the  action,  several  communi- 
cations of  his  to  th^  defendant  with 
regard  to  his  claim  met  with  no  better 
response. 

In  Lamson  v.  Vamum  (18TO)  171 
Mass.  237,  50  N.  E.  615,  the  defend- 
ant's son,  a  boy  nineteen  or  twenty 
years  of  age,  living  in  his  father's 
family,  suffering  with  toothache,  ap- 
plied to  the  plaintiff  for  treatment. 
After  the  services  were  rendered  he 
told  the  plaintiff  to  make  the  charge 
to  his  father.  There  was  evidence  that 
twice  during  the  lifetime  of  the  son 
the  plaintiff'  sent  a  statement  of  his 
charge  for  the  services  to  the  defend- 
ant, and  received  no  reply.  It  was 
held  to  be  a  question  for  the  jury 
whether  the  work  was  authorized  by 
the  defendant,  and  their  verdict 
against  him  was  not  disturbed. 

Compare  the  reported  case  (Stimp^ 
SON  V.  Hunter,  ante,  1067). 

For  a  case  sustaining  a  judgment 
against  an  infant  of  considerable  es- 
tate, for  dental  services,  see  Strong  v. 
Foote  (1875)  42  Conn.  208. 

B.  B.  0. 


BELLE  CITY  MALLEABLE  IRON  COMPANY  et  al.,  Apiyta., 

V. 

INDUSTRIAL  COMMISSION  OP  WISCONSIN  et  al.,  Respts. 

Wiaetmsin  Suprmne  Court — December  9f  1919. 
(_  Wia.  — ,  174  N.  W.  899.) 

Workmen's  compensation  —  injury  to  employee  1^  fire  —  eoorse  of  em- 
ployment. 

1.  The  foreman  of  the  pattern  department  of  an  iron  company  may  be 
found  to  be  performing  service  arising  out  of  and  incidental  to  his  em- 
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ployment  in  turning  back  to  extinguish  an  incipient  fire  in  the  plant  which 
he  discovers  while  leaving  the  property  long  after  termination  of  the 
regular  working  hours. 

[See  note  an  this  question  beginning  an  page  1078.] 


Master  and  servant  —  course  mt  em- 
ployneiit  —  extingaishment  sf  fire. 

2.  The  foreman  of  the  pattern  de- 
partment of  an  iron  foundry  cannot, 
as  matter  of  law,  be  regarded  as  a 
stranger  in  turning  back  when  leaving 
the  plant  after  working  hours  to  extin- 
guish an  incipient  fire  which  he  has 
discovered,  although  he  has  not  been 
directed  by  any  superior  officer  to  per* 
form  such  duly. 

Worinaen's  osmpensation  —  wife  liv- 
ing with  husband  —  keeping  honse 
f  ^r  san. 

3.  A  woman  cannot  be  said  not  to 
be  living  with  her  husband  within  the 
meaning  of  the  Workmen's  Compensa- 


tion Act  from  the  fact  that  owing  to  ill 
health  she  is,  by  agreement  with  her 
husband,  keeping  an  i4[>art]aent  for 
her  son  because  of  the  lighter  work 
than  would  be  required  at  her  hus- 
band's home,  if  she  intends  to  return 
to  her  husband  as  soon  as  she  is  able. 

*—  dependence  <m  husband  for  sup- 
port. 

4.  That  a  woman  has  sufiicient  prop- 
erty to  maintain  her  does  not  prevent 
the  operation  of  the  provision  of  the 
Workmen's  Compensation  Act,  that  a 
woman  living  with  her  husband  is  pre- 
sumed to  be  solely  and  wholly  depend- 
ent upon  him  for  support. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Dane 
County  (Stevens,  J.)  affirming  an  order  of  the  Industria}  Accident  Com- 
mission awarding  compensation  to  defendant  as  guardian  of  the  wife  of 
deceased.    Affirmed. 


Statement  by  Eschweiler,  J. : 
An  award  was  made  by  the  In- 
dustrial Commission  of  Wisconsin 
to  the  defendant,  John  D.  Rowland, 
as  guardian  of  Marie  J.  Hansen,  an 
incompetent  person,  of  the  sum  of 
$2,907.24  as  compensation  by  rea- 
son of  the  death  of  Louis  Hansen, 
husband  of  said  Marie  J.  Hansen, 
against  the  plaintiff  Belle  City 
Malleable  Iron  Company,  as  em- 
ployer, and  the  Wiscoi^sin  Mutual 
Liability  Compai^y,  as  insurer. 

The  deceased  for  a  long  period  of 
years  had  been  enaployed  by  the 
plaintiff  employer  as  millwright  and 
foreman  of  the  pattern  department. 
He  had  charge  and  supervision  of 
the  patterns  used  by  the  employer  in 
its  weric.  His  duties  required  him 
to  be  at  the  plant  of  the  plaintiff 
employer,  not  only  during  the 
customary  Working  hours,  but  at 
other  times.  On  Saturday,  JaiMiary 
5,  1918,  the  plant  shut  down  as 
usual,  so  far  as  the  rest  of  the  em- 

gloyees  were  concerned,  at  noon; 
ut  Hansen  was  in  the  premises  dur- 
ing all  of  the  afternoon,  engaged  in 
checking  over  the  patterns  and 
working  with  an  inspector  from  out 


of  town.  This  work  ceased  at  5 
o'clock,  and  the  deceased  then  start- 
ed for  home.  Just  as  he  was  leaving 
the  plant,  and  at  about  5  minutes 
past  5,  it  was  discovered  that  fire 
had  broken  out  in  the  basement  of 
one  of  the  buildings  of  plaintiff. 
Deceased  immediately  turned  back, 
requested  another  employee  to  get  a 
pail  of  water  to  assist  him  in  putting 
out  the  fire,  and  was  last  seen  just 
outside  one  of  the  buildings.  His 
body  was  discovered  on  the  following 
Wednesday  morning  in  the  base- 
ment of  one  of  the  destroyed  build- 
ings, some  7.5  feet  away  from  the 
part  of  ihe  plant  in  which  the  pat- 
tern department  was  located. 

Deceased  and  applicant  were 
married  in  January,  1900 ;  in  1913 
she  had  a  serious  operation,  and  her 
idiysical  and  mental  health  was  sub- 
stantially impaired  from  that  time. 
She  suffered  fxom  delusions,  and  at 
times  was  very  violent.  In  the  fall 
of  1913  she  went  to  a  sanatorium  at 
Oci^nomowoc,  Wisconsin,  returned 
to  Itacine  about  February,  1914,  and 
lived  with  deceased  until  the  follow- 
ing November,  when,  after  ^making 
a  trip  to  California,  she  returned  to 
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the  sanatorium,  remaining  there  un- 
til May,  1915.  In  January,  1916,  on 
application  of  her  husband,  a 
guardian  was  appointed  fbr  her 
property.  In  July,  1915,  she  re- 
turned to  the  sanatorium*  remaining 
there  until  September.  From  that 
date  until  November,  1916,  she  lived 
with  her  hucd>and.  She  then  went 
as  a  voluntary  patient  to  the  state 
hospital  at  Mendota,  from  there  to 
Waukegan,  Illinois,  aad  in  January, 
1917,  agttin  to  the  sanatorium  at 
Oconomowoc,  remaining  there  until 
May.  In  the  summer  or  fall  of  1917 
she  went  to  Chicago,  and  kept 
house  for  her  adult  son  by  a  former 
marriage  in  a  three-room  flat  fur- 
nished by  him.  She  did  not  live  in 
the  same  house  with  her  husband  at 
any  time  after  September,  1916. 
She  had  consulted  an  attorney  con- 
cerning the  bringing  of  a  divorce 
action  in  1914  or  1916,  but  none 
was  started. 

At  the  time  of  her  marriage  in 
1900  she  had  some  property  of  her 
own.  The  earnings  of  her  husband 
from  that  time  on  were  kept  subject 
to  the  control  and  disposttion  of  the 
two  jointly.  The  homestead,  a  good- 
sized  house  of  eight  to  ten  rooms  in 
Racine,  was  in  her  name,  and  worth 
from  f 4,000  to  |6,000.  She  had  in- 
vested in  interest-bearing  securities 
about  f  16,000.  The  income  from 
such  investments,  together  with 
small  amounts  of  the  principal  at 
times,  were  used  for  her  care,  and 
the  deceased  advanced  but  slight 
amounts  during  the  last  two  years 
of  his  life  for  her  support,  but  ap- 
pears to  have  paid  tor  the  ex- 
penses of  her  trip  to  California.  No 
call  appears  to  have  been  made  upon 
him  by  her  or  her  guardian  for 
funds  during  this  period;  at  least, 
none  to  which  he  failed  to  respond. 
In  her  own  testimony  before  the 
commiflsion  she  said,  in  substance, 
amow  other  things : 

"We  were  very  happy  together. 
He  was  a  good  man ;  he  always  used 
to  provide  for  me.  I  agreed  with 
him  to  live  in  Chicago  with  my  son 
until   I  got  well.    My  staying  in 
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Chicago  was  a  s^Mrt  of  visit  with  my 
son." 

Shorfly  before  the  death,  she  told 
her  son  of  her  intention  of  going 
back  to  her  husband.  From  the 
testimony  of  the  son,  as  well  as  oth- 
ers, it  appears  that  at  times  she  ex- 
pressed herself  as  not  wanting  to 
live  with  her  husband,  and  at  other 
times  as  desirous  of  doing  so.  The 
commission  found  that  applicant 
was  living  with  Louis  Hansen  at  the 
time  of  his  death,  within  the  mean- 
ing of  subdivision  3  of  §  2394-10, 
Stat.,  and  therefore  entitled  to  a 
death  benefit. 

The  plaintiff  employer  and  insur- 
er brought  this  action  in  the  circuit 
court  for  Dane  county  to  review  the 
determination  of  the  commission  in 
such  award,  and  from  the  judgment 
of  the  circuit  court,  affirming  such 
award,  this  appeal  is  taken. 

Messrs.  Roehr  &  Steinmetz,  for  ap- 
pellants : 

The  burden  of  proof  is  upon  the  ap- 
plicant to  show  that  the  deceased  met 
with  an  industrial  accident  and  that 
at  the  time  the  deceased  was  perform- 
ing services  growing  out  of  and  in- 
cidental to  his  employment. 

John  A.  Roebling's  Sons  Co.  v.  In- 
dustrial Acci.  Commission,  36  Cal. 
App.  10,  171  Pac.  987;  Proctor  v.  Ser- 
bino,  10  N.  C.  C.  A.  630,  note. 

Mrs.  Hansen  was  not  living  with 
her  husband  at  the  time  of  his  death 
within  the  meaning  of  the  statute,  and 
she  was  not  dependent  upon  him  for 
support. 

Northwestern  Iron  Co.  v.  Industrial 
Commission,  154  Wis.  97,  L.R.A.1916A, 
366,  142  N.  W.  271,  Ann.  Cas.  1915B, 
877;  Kalcic  v.  Newport  Min.  Co.  197 
Mich.  364,  163  N.  W.  962;  Ludwig  v. 
American  Car  &  Foundry  Co.  194 
Mich.  613,  161  N.  W.  835;  Nelson's 
Case,  217  Mass.  467,  105  N.  E.  357, 
5  N.  C.  C.  A.  694;  Finn  v.  Detroit, 
Mt.  C.  &  M.  C.  R.  Co.  190  Mich.  112, 
L.R.A.1916C,  1142,  155  N.  W.  721,  13 
N.  C.  C.  A.  187;  Brusha  v.  Board  of 
Education,  L.R.A.1916A,  248,  nete; 
Gallagher's  Case,  219  Mass.  140,  106 
N.  £.  558;  McDonald's  Case,  229  Mass. 
454,  L.R.A.1918F,  498,  118  N.  E.  949; 
Roberts  v.  Whaley,  192  Mich.  133, 
L.R.A.1918A,  189,  158  N.  W.  209;  Lin- 
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nane  v.  ^tna  Brewing  Co.  L.R.A. 
1917D,  157,  note ;  Newman's  Case,  222 
Mass.  563,  LJRJ^.1916C,  1145,  111  N.  E. 
359. 

Messrs.  John  J.  Blaine,  Attorney 
General,  and  Winfleld  W.  Oilman, 
Assistant  Attorney  General,  for  re- 
spondents : 

The  evidence  supports  the  finding 
that  Louis  Hansen  was  performing 
services  growing  out  of  and  incidental 
to  his  employment  at  the  time  of  the 
accident. 

Hellman  v.  Manning  Sand  Paper  Co. 
176  App.  Div.  127,  162  N.  Y.  Supp.  385 ; 
Hendricks  v.  Seeman  Bros.  170  App. 
Div.  133,  155  N.  Y.  Supp.  638;  Chicago 
Dry  Kiln  Co.  v.  Industrial  Bd.  276  111. 
556,  114  N.  £.  1009,  Ann.  Cas.  1918B, 
645;  Ohio  Bldg.  Safety  Vault  Co.  v. 
Industrial  Bd.  277  111.  96,  115  N.  E. 
149,  14  N.  C.  C.  A.  224;  Mechanics 
Furniture  Co.  v.  Industrial  Bd.  281  III. 
530,  117  N.  E.  986;  De  Mann  v.  Hy- 
draulic Engineering  Co.  192  Mich.  594, 
159  N.  W.  380;  Reithel's  Case,  222 
Mass.  163,  L.R.A.1916A,  304,  109  N.  E. 
^51, 11  N.  C.  C.  A.  235;  McPhee's  Case, 
222  Mass,  1,  109  N.  E.  633,  10  N.  C.  C. 
A.  257;  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  686,  151  Pac.  398, 
10  N.  C,  C.  A.  1;  Nevich  v.  Delaware, 
L.  &  W.  R.  Co.  90  N.  J.  L.  228,  L.R.A. 
1917E,  847,  100  Atl.  234;  Devine  v. 
Caledonian  R.  Co.  1  Sc.  Sess.  Cas.  5th 
series,  1105,  36  Scot.  L.  R.  877;  Ander- 
son v.  Balfour  [1910]  2  Ir.  R.  497,  44 
Ir.  L.  T.  168,  3  B.  W.  C.  C.  588 ;  Nisbet 
V.  Rayne  [1910]  2  K.  B.  689,  80  L.  J. 
K.  B.  N.  S.  84,  103  L.  T.  N.  S.  178,  26 
Times  L.  R.  632,  54  Sol.  Jo.  719,  3  B. 
W.  C.  C.  507,  3  N.  C.  C.  A.  268;  John- 
ston  y.  Mountain  Commercial  Co.  1 
Cal.  industrial  Acci.  Dec.  100;  Hen- 
ning  V.  Henning,  2  Cal.  Industrial 
Acci.  Dec.  724 ;  1  Honnold,  Workmen's 
Comp.  pp.  437-439;  Atolia  Min.  Co.  v. 
Industrial  Acci.  Commission,  175  Cal. 
691,  167  Pac.  148;  Munn  v.  Industrial 
Bd.  274  111.  70,  113  N.  E.  110,  12  N.  C. 
C.  A.  652;  Perdew  v.  Nufer  Cedar  Co. 
201  Mich.  520,  167  N.  W.  868 ;  Grieb  v. 
Hammerle,  222  N.  Y.  382,  post,  1075, 
118  N.  E.  805;  Ewig  v.  Chicago,  M.  & 
St.  P.  R.  Co.  167  Wis.  697,  167  N.  W. 
442,  169  N.  W.  429;  Southern  Surety 
Co.  v,  Stubbs,  —  Tex.  Civ.  App.  — , 
199  S.  W.  343 ;  Bischoff  v.  American  Car 
&  Foundry  Co.  190  Mich.  229,  157  N. 
W.  34;  Brightman's  Case,  220  Mass. 
17,  L.R.A.1916A.  321,  107  N.  E.  527,  8 


N*  C.  G:  A.  102;  Alexander  ▼.  Indus- 
trial Bd.  281  IlL  201,  117  N.  E.  1040; 
Rist  V.  Larkin,  171  App.  Div.  71,  156 
N.  Y.  Supp.  875. 

Mrs.  Hansen  was  living  with  her 
husband  at  the  time  of  his  death. 

Northwestern  Iron  Co.  v.  Industrial 
Commission,  154  Wis.  97,  L.R.A.1916A, 
366,  142  N.  W,  271,  Ann.  Cas.  1915B, 
877;  Muncie  Foundry  ft  Mach.  Go.  v. 
Coffee,  —  Ind.  App.  — ,  117  N.  E.  624; 
Re  Hosanar,  1  Ohio  Ind.  Gonuo.  87; 
Tomaai  v.  Maisoti  ft  Butini,  2  Gal.  In- 
dustrial Acci.  Dec  543;  Chulata  v. 
Raneome-Crununay  Gonstr.  Go.  2  Cal. 
Industrial  Acci.  Dec.  952;  State  Com- 
pensation Ins.  Fund  v.  Breslow,  1  Cal. 
Industrial  AccL  Dec.  194;  Lopez  v. 
Fremont  Consol.  Min.  Co.  3  Cal.  In- 
dustrial Acci.  Dec.  31;  Petrucci  v.  Red 
River  Lumber  Co.  3  Cal.  Industrial 
Acci,  Dec.  40;  Salvatore  v.  Andreani, 
1  Conn.  Comp.  Dec.  169;  1  Honnold, 
Workmen's  Comp.  pp.  259,  260;  State 
ex  rel.  G,  J.  Grant  Constr.  Co.  ▼.  Dis- 
trict Ct.  137  Minn.  283,  168  N.  W.  509. 

Egchweiler,  J.,  delivered  the  opin- 
ion of  the  court : 

The  appellants  contend  on  this 
appeal,  first,  that  Hansen  was  not 
within  the  course  of  his  employ- 
ment in  entering  the  burning  build- 
ing where  he  met  his  death ;  second, 
that  the  applicant,  Marie  J.  Hansen, 
was  not  Uying  with  her  husband  at 
the  time  of  his  death  within  the  pro- 
visions of  §  2394-10,  subd.  3,  Stat.; 
and,  lastly,  that  she  was  not  a  de- 
pendent upon  hint  within  the  mean- 
ing of  the  same  statute. 

We  are  satisfied  that  the  evidence 
supports  the  conclusion  of  the  com- 
mission that  at  the  time  of  his  death 
Louis   Hansen  was 
performing      serv-  workmen*, 
ice  growing  out  of  r2S;n;**?2r 
and  incidental  to  his  j!*^^  Jj  *■■*" 
employment  within  eSTp-KfyiUt. 
the    meaning   of  § 
2394-3,   subd.  2,   Stat.    He    must 
have    entered  the   building  volun- 
tarily, and  Imowing  the  possibility 
of  danger  in  so  doing  from  tte  be- 
ing then  on  fire.    But  it  is  a  reason- 
able inference  that  he  did  so  for 
either  one  or  both  of  these  pur- 
poses:   (1)  Under  the  specific  duty 
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devolving  upon  him  to  have  charge 
of  and  look  after  the  valuable  i>at- 
tems  essential  for  the  work  being 
done  by  his  employer;  (2)  from  the 
sense  of  obligation  to  use  a  reason- 
able amount  of  care  to  save  his  em- 
ployer's property  at  a  time  of  such 
emergency. 

As  to  each  of  these  it  needed  no 
specific  instructions  from  any  su- 
perior to  perform  such  services  or 
voluntarily  assume  such  responsi- 
bility while  making  an  effort  with- 
in the  field  of  rea- 
sonable care  to  save 
the  property  of  his 
employer.  While  so 
doing  he  cannot  be 
considered,  as  a  matter  of  law,  to  be 
a  stranger.  McPhee's  Case,  222 
Mass.  1,  4,  109  N.  E.  638,  10  N.  C. 
C.  A.  257;  Munn  v.  Industrial  Bd. 
274  DI.  70,  lis  N.  B.  110,  12  N.  C. 
C.  A.  652.  We  do  not  think  that 
either  the  letter  or  the  spirit  of  the 
Workmen's  Comp^isation  Act  re- 
quires that  such  employee  should  be 
penalized  for  obeying  such  a  natural 
and  commendabte  instinct  on  his 
part. 

On  the  third  point  urged  by  ap- 
pellants, we  hold  that  under  the 
testimony  of  Mrs.  Hansen,  to  the 
effect  tiiat  she  was  living  with  her 
son  only  temporarily  rather  than 
with  her  husband,  and  by  reason  of 
an  agreement  between  the  deceased 
and  herself  on  account  of  her  ill 
healthy  and  that  the  woric  required 
in  the  apartment  furnished  by  the 
son  was  much  lees  of  a  strain  upon 
her  than  at  the  homeetead,  and  that 


WorlcnteM^s 

ktion— 


she  expected  to  return  to  her  hus- 
band,— all    furnish 
ample  warrant  for 
the  finding  that  she  SJiliSSt'  ^"^ 

was  living  with  her    Iceeplsv  bonae 

husband  at  the  time  '*'  "**• 
of  his  death.    Northwestern    Iron 
Co.  V.  Industrial  Commission,  154 
Wis.  97, 101,  L.R.A.1916A,  366,  142 
N.  W.  271,  Ann.  Cas.  1915B,  877. 

Having  properly  held  that  she 
was  living  with  her  husband  at  the 
time  of  his  death,  then  §  2894-10, 
subd.  3  (a) ,  establishes  a  conclusive 
presumption  tiiat  she  was  solely 
and  wholly  d^)endent  upon  him  for 

support.    That  she  .^^p^^^eoce 
had  property  of  her  on  bn^i^nd 
own,  even  were  the  '•'  "^^^' 
income  therefrom  sufficient  to,  and 
for  a  time  actually  had  been  alone 
used  for,  her  support,  would  be  en- 
tirely immaterial. 
Judgment  affirmed. 


HOTB. 

The  question  of  the  right  to  com- 
pensation for  injuries  received  while 
performing  service  for  an  employer 
before  or  after  hours  as  arising  out 
of  and  in  the  course  of  Ae  employ- 
ment is  discussed  in  the  annotation  on 
page  1078.  It  will  be  noticed  that  the 
court  upheld  this'right  in  the  reported 
case  (Belle  Cmr  Malleable  IttON  Co. 
V.  INDUSTBIAL  COMMISSION,  ante,  1071) 
where  the  injuries  were  sustained  by 
a  foreman  who  turned  back,  when 
leaving  long  after  working  hours,  to 
extinguish  a  ife. 


HELEN  E.  GRIEB  et  al.,  Respts., 

v. 

WILLIAM  H.  HAMMERLE  et  al.,  Appts. 
STATE  INDUSTRIAL  COMMISSION,  Reept 

New  York  Court  of  Appeals^  J awmavjf  jM,  19 IS. 
(222  N.  Y.  882,  118  N.  E.  806.) 

Workmen's  compensation  —  injury  af tw  wwUnc  honis  —  coarse  of  em- 
ployment* 
Injury  to  a  cigar  packer  who  at  times  delivered  ordered  cigars,  by  falling 
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down  a  stairway  when  on  Ma  vmy,  at  kia  employer's  request,  to  make  a 
delivery,  is  within  the  course  of  and  arises  out  of  his  emplojrment  within 
the  meaning  of  the  Workmen's  Compensation  Act,  although  the  injury 
occurred  after  he  had  returned  to  the  factory  which  he  had  left  at  the 
termination  of  his  day's  work. 

[See  note  on  this  question  beginning  on  page  1078.] 


Appeal  by  defendants  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  affirming  an  award  of  the  Industrial 
Commission  to  claimants  in  a  proceeding  by  them  under  the  Workmen's 
Compensation  Act  to  recover  compensation  for  the  death  of  their  decedent 
Affirmed. 

The  facts  sufficiently  appear  in  Hie  opinion. 

MeBflors.   Olnsted,   Van  Bergen,   ft     to  the  widow  and  minor  child  of  one 


Searl,  for  appellants : 

Decedent  was  not  engaged  in  a  haz- 
ardous employment  at  the  time  of  his 
injury  within  the  meaning  of  the 
Workmen's  Compensation  Law. 

Newman  v.  Newman,  218  N.  Y.  325^ 
118  N.  E.  882;  Glatzl  v.  Stumpp,  220 
N.  Y.  71,  114  N.  E.  1053;  De  Voe  v. 
New  York  State  K.  Go.  169  App.  Div. 
472,  155  N.  Y.  Supp.  12,  affirmed  in 
218  N.  Y.  318,  L.R.A.1917A,  250,  113 
N.  E.  256;  Sickles  v.  Ballston  Refrig- 
erating Storage  Co.  171  App.  Div.  108, 
156  N.  Y.  Supp.  864;  Brown  v.  Rich- 
mond  Light  &  R.  Co.  173  App.  Div. 
432,  159  N.  Y.  Supp.  1047;  Saenger  v. 
Locke,  200  N.  Y.  556,  L.R.A.1918F,  225, 
116  N.  E.  367;  Pope  v.  Merritt  &  C. 
Derrick  &  Wrecking  Co.  177  App.  Div. 
69,  163  N.  Y.  Supi».  655;  MeCabe  v. 
Brooklyn  Heights  R.  Co.  177  App.  Div. 
107,  162  N.  Y.  Supp.  741;  Kehoe  v. 
Consolidated  Teleg.  &  Electrical  Sub- 
way Co.  176  App.  Div.  84,  162  N.  Y. 
Supp.  481;  Mandel  v.  A.  Steinhardt 
&  Bro.  178  App.  Div.  515,  160  N.  Y. 
Supp.  2;  Manor  v.  Pennington,  180 
App.  Div.  180,  167  N.  Y.  Sopp.  424. 

Messrs.  William  F.  daiim  and  Mat- 
thew R  Quinn  for  respondents. 

Mr.  E.  C  Aiken,  with  Mr.  Merton  £• 
LewiSy  Attorney  General,  for  respond- 
ent Commission: 

The  accident  arose  out  of  and  in  the 
course  of  the  employment. 

Lowry  v.  SheffieM  Coal  Co«  24  Times 
L.  R.  142,  1  B.  W.  C.  C.  1;  Molloy  v. 
South  Wales  Anthracite  Celliery  Co. 
4  B.  W.  C.  C.  65;  Riley  v.  W.  Holland 
&  Sons  [1911]  1  K.  B.  W29,  80  L.  J. 
K.  B.  N.  S.  814,  104  L.  T.  N.  S.  a71,  27 
Times  L.  R.  327,  4  B.  W.  C.  C.  155. 

Cardoa»,  J.,  delivered  the  opinion 
of  the  court: 

The  award  is  for  death  benefits 


Grieby  an  employee.  Workmen's 
Compensatioin  Law  (Consol.  Laws, 
chap.  67)  §  16.  The  emi^ee  was 
a  cigar  packer  in  the  city  of  Syra- 
cuse.  He  was  a  piece  worker,  re- 
ceiviniT  $1.25  for  packing  a  thou- 
sand cigars.  When  not  buflQT  packing, 
his  cuetooi  was  to  deliver  cigars 
to  customers  if  so  requested  by  his 
employer.  He  did  tliis  frequently 
during  working  hours.  Sometimes 
he  did  it  after  woridng  hours,  and 
then  his  employer  gave  him  car 
fares  and  the  price  of  a  drink. 

On  Saturday,  S^ember90,I916, 
Grieb  left  the  factanry  in  the  after- 
noon  about  4  o'clock.  In  the  even- 
ii«,  he  passed  by  with  two  friends, 
who  had  been  fellow  employees. 
They  saw  a  light  in  the  factory,  and 
went  upstairs.  They  found  the  em- 
ployer tymg  up  two  boxes  of  cigars. 
He  had  called  that  evening  at  the 
Amos  Hotel,  had  been  asked  by  the 
proprietor  to  deliver  some  cigars, 
and  had  goM  to  the  factory  to  get 
them.  After  some  talk  about  other 
mattws,  the  employer  asked  Grieb 
to  deliver  the  boxes  at  the  hotel,  and 
to  take  the  bill  with  him,  presum- 
ably for  collection.  Grieb  consented, 
aad  received  the  baaies  and  the  bill. 
He  left  his  employer  and  his  two 
f riendfi  in  the  factary.  On  his  way 
downstairs,  he  fell,  and  was  killed. 

The  argument  is  made  that  the 
ii^ury  did  not  arise  out  of  or  in  the 
course  of  the  servant's  employment 
I  think  that  is  too  narrow  a  view.  If 
Grieb  had  been  injured  during 
working  hours,   it  would   make  no 


difference  that  his 
£:ratuitous.  If  the  serviee  was  inci- 
dental to  the  emplcver'a  business 
and  was  rendered  at  the  employer's 
request,  it  would  be  part  of  the  Mi- 
ploymmt  within  the  raeaning  of  this 
statute.  Any  other  ruUnc  would 
discourage  helpful  loyttlly.  Hartz 
V.  Hartford  Faience  Go.  90  Coitn. 
639,  97  Atl.  lOaO.  In  that  case  a 
shipping  derk»  whose  duty  was  to 
ke^  the  books,  lent  a  hand  of  his 
own  niotieii  in  the  delivery  of 
merchamUse.  His  daim  for  eofli- 
paisation  was  sustained.  We  do  net 
need  to  go  so  far.  We  cannot  doubt 
that  in  the  case  cited  the  claim 
would  ha^e  been  Talid  if  ccMkom  or 
special  re(|iiest  had  established  the 
approval  of  the  emptier.  To  bold 
oUierwiee  would  lead  to  strange 
conclustona.  It  easnot  be  that  an 
^oatidoyer  mmy  ask  a  dark  te  asmat 
nMehaiaics  in  ii^airing  danacroiie 
Biachinafy,  and  then  he  heard  to 
say  that  beeause  the  servioe  wae 
gx^aitotts»  the  eoipleyee,  if  iajured, 
is  outside  tha  pale  of  the  enploQ^ 
ment.  Pro  hae  vice,  by  fofrse  of 
custom  or  requeot^  the  cnphyment 
is  enhorged.  Lana  v.  L«Mty  [1915] 
3  K.  B.  230  [1915]  W.  N.  268,  84 
L.  J.  K.  B.  N.  S.  1342, 118  L.  T.  N. 
S.  615,  8  B.  W.  C.  C.  518 ;  Mann  v. 
Glastonbury  Knitting  Co.  90  Conn. 
116,  L.R.A.1916D,  86,  96  Atl.  368. 
»  We  have  already  held  that  in  deter- 
mining the  relation  of  employer  and 
employee,  the  payment  of  wages  is 
net  the  sola  test.  Da  No(yer  v. 
Cavanaogh*  381  N.  Y.  273,  116  N. 
E.  992.  We  should  hold  the  same 
thing  now. 

It  is  plain,  therefore,  that  Grieb's 
service,  if  it  had  been  rendered  dur- 
ing wetking  hours,  would  h»vie 
been 


'Worlcmen** 


tsjorr  after 
wtorwtmm  h«i 

employmeBt. 


to  his  omployBient. 
To  overturn  this 
awwrd,  it  is  naoes- 
sary  to  hold  that 
the  service  ceased 
to  he  incMental  be- 
cause rendered  after  hoars.  That 
will  never  do*  The  law  does  not  i»- 
siat  ttiat  an  eaiipl<^ree  shall  wesk 
with  his  eyB  upm  the  dock.  Serr- 
tees  roidered  in  a  spirit  of  hdpf  ul 
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service    was     hqralty,  after  closing  time  has  come, 

have  tbM  sane  protection  as  the 
aervices  of  the  drone  or  the  laggard. 
Larke  v.  John  Hancock  Mut.  L.  Ins. 
Oa.  9Q  Con.  808,  808,  L.iLA«1916E, 
K84,  97  Atl.  820.  But  the  argument 
is  that  because  the  enqrioyee  had 
left  for  the  day,  and  had  then  re- 
turned, his  rights  are  different. 
Why  he  returned,  we  do  not  know. 
Perhaps  it  was  idle  curiosity.  Per- 
haps the  mtexpeetad  light  which  he 
saw  in  the  factory  after  closing 
ande  him  feel  that  investigation 
was  due  in  tiie  interest  of  his  em- 
ployer. At.  all  events,  -wbm  he 
reaehed  there,  he  foond  business  in 
progress.  His  employer  had  pre- 
pared cigars  for  delivery,  and  was 
writing  out  the  bill.  What  Grieb 
then  undertook  to  do  with  his  em- 
ployer's approval  was  juet  as  much 
a  part  of  the  business  as  if  it  had 
been  done  in  the  naenday  sun.  He 
was  not  only  to  deliver  the  eigu^. 
He  was  also  to  ceUeet  the  money. 
That  is  the  plain  imflieatioa  of  the 
request  that  he  should  take  the  bill 
with  him.  Moreover,  it  is  a  fair  in- 
ference that  he  expected  to  return, 
and  bring  the  money  back,  for  he 
did  not  take  his  companions  with 
him,  but  left  them  behind.  How 
far  he  had  to  go  we  do  not  know. 
There  is  no  evidence  where  the 
Amos  Hotel  is  situated.  There  is 
nothing  to  show  that  the  employee 
would  have  passed  it  in  going  to  his 
home.  I  do  not  say  that  the  case 
would  be  different  if  sueh  things 
had  been  proved*  It  is  enough  to 
say  that  they  are  not  here.  This 
case  is  not  one  where  the  servant 
goes  out  primarily  oa  his  own  busi- 
ness or'  for  his  personal  oonven- 
imice,  and  oidy  incidentally  and  by 
the  way  does  something  far  the 
master.  All  the  circwnstances  paint 
to  the  cencluaion  that  Oridb  le^  the 
factory  en  the  fatal  errand  for  the 
sole  purpose  of  helping  the  master 
in  the  traaaaction  of  the  master's 
buaiaass.  It  was  not  mere  friend- 
siup,  it  was  the  relation  of  em- 
ployer and  employee,  that  led  the 
one  to  request  Hat  service  and  the 
other  to  render  it.    If  such  a  serv- 
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ice  is  not  incidental  to  the  employ- 
ment within  the  meaning  of  this 
statute,  loyalty  and  helpfulness  have 
earned  a  poor  reward. 

I  do  not  think  our  law  comnrits 
us  to  so  harsh  a  holding.  A  service 
does  not  cease  to  be  part  of  an  em- 
ployment because  it  is  occasional  or 
trivial.  The  Master  of  the  Rolls 
said  in  McDonald  v.  The  Banana 
[1908]  2  K.  B.  926,  929:  *af  I 
send  my  domestic  servant  in  the 
evening  with  a  letter  to  a  friend, 
and  he  is  knocked  down  by  a  motor 
omnibus  on  his  way  to  or  from  my 
friend's  house,"  there  will  be  a  lia- 
bility under  the  English  statute. 

The  statement,  when  made,  was 
a  dictum,  but  a  recent  case  in  the 
House  of  Lords  (Dennis  v.  White 
[1917]  A.  C.  479,  86  L.  J.  K.  B.  N. 
S.  1074,  116  L.  T.  N.  S.  774,  88 
Times  L.  S.  484,  61  Sol.  Jo.  668,  10 
B.  W.  C.  C.  280,  Ann.  Cas.  1917E, 
826,  15  N.  C.  C.  A.  294) ,  reviewing 
all  the  precedents,  and  sweeping 
aside  many  finespun  distinctions, 
makes  it  clear  that  the  dictum  was 
sound  and  just.  See  also  Hughes  v. 
Batt  [1915]  S.  C.  150,  52  Scot.  L.  R. 
98,  8  B.  W.  C.  C.  862,  cited  in  Den- 
nis  V.  White^  supra,  at  page  484. 
We  should  interpret  and  apply  our 
own  statute  in  the  same  large  spirit. 
I  cannot  doubt  that,  if  it  is  thus 


read,  the  claimant's  case  will  be 
found  within  it. 

To  reach  this  conclusion,  there  is 
no  need  to  attempt  a  precise  or 
comprehensive  definition  of  the 
term  "employment."  One  must 
leave  such  problems  to  be  worked 
out  by  the  process  of  exclusion  and 
inclusion  in  particular  cases,  rather 
than  by  ''a  fixed  standard  of  meas- 
urement." John  Stewart  &  Son  v. 
Longhurst  [1917]  A.  C.  249,  268, 
86  L.  J.  K.  B.  N.  S.  729,  116  L.  T. 
N.  S.  768, 88  Times  L.  R.  286, 61  Sol. 
Jo.  414,  10  B.  W.  C.  C.  266,  Ann. 
Cas.  1917D,  196.  It'  is  enough  that 
here  the  employee  was  in  the  gen- 
eral service  of  the  employer;  that 
the  service  rendered  was  incidental 
to  the  business;  that  it  was  one 
which  this  employee  had  been  ac- 
customed to  render  upon  request; 
and  that  tiie  errand  was  the  cause 
of  his  presence  on '  the  stairway. 
The  inference  is  legitimate  that  it 
was  not  the  comradeship  of  friends, 
but  the  tacit  sanctions  of  a  relation 
at  power  and  dependence,  which 
prompted  the  master's  request  and 
the  servant's  acquiescence. 

The  order  shoidd  be  aftrmed^ 
with  costs. 

Hiscock,  Ch.  J.,  and  Cuddeback^ 
Pound,  Crane,  and  Andrews,  JJ., 
concur.    CoUin,  J.,  not  voting. 
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Workmen's  eompentation :  injuries  received  wluOe 

plosrer  before  or  after  hoiffi  as  arising  oat  of  and  in 
nient* 


die 


foren- 
of  enq^loy- 


Where  an  emplojree  was  injured  be- 
fore or  after  hours  while  performing 
some  service  far  the  benefit  of  his 
employer,  it  has  been  held  that  ttie 
injuries  oocnrred  in  the  coarse  of  and 
arose  out  of  his  employment  within 
the  meaning  of  tiie  Workmen's  Com- 
pensation Acts.  Atolia  Min.  Co.  v. 
Industrial  Acci.  Comvussion  (1917) 
176  CaL  691,  167  Pac.  148;  Mum  v. 
Industrial  Bd.  (1916)  274  lU.  70,  118 
N.  E.  110,  12  N.  C.  C.  A.  668;  MueUer 
Constr.  Co.  v.  Indastrial  Bd.  (1918) 
288  111.  148,  L.R.A.191&F,  891,  118  N. 


B.  1028,  Ann.  Gas.  1918E,  8M;  Mayers 
V.  Michigan  a  R.  Co.  (1917)  199  Mich. 
184, 166  N.  W.  706;  GftiBB  v.  HAXlfEBLfi 
(reported  herewith)  ante,  1076. 

It  will  be  observed  that  in  GSrisb  v. 
Haxheble  (reported  herewith)  ante, 
10T6,  an  injory  to  a  cigar  packsr  by 
falling  down  a  stairway  when  on  liis 
way  to  make  a  ddivery  of  cigars  at  his 
employer's  request,  was  iield  to  have 
been  received  within  the  eoorse  of, 
and  to  have  arisen  ont  of,  his  employ- 
ment,  notwithstanding  the  fact  tiuit 
tfaa  request  to  deUver  and  the  injuTy 
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occurred  when  he  had  returned  to  the 
factory  at  night  after  haying  left  it 
at  the  end  of  his  day's  work. 

And  in  Mueller  Constr.  Co.  v.  Indus- 
trial Bd.  (1918)  288  111.  148,  L.R.A« 
1918F,  891,  110  N.  E.  1028,  Ann.  Cas. 
1918E,  808,  an  injury  to  a  foreman 
of  construction  of  a  building  by  be- 
ing struck  by  an  automobile  while  on 
his  way  to  telephone  for  lumber  was 
held  to  have  arisen  out  of  and  in  the 
course  of  his  employment,  although 
it  appeared  that  according  to  his  cus- 
tom he  was  at  the  building  where  he 
was  working  some  time  before  the 
workmen  were  due,  and  that  the  in- 
jury occurred  about  twenty  minutes 
before  the  hour  he  was  paid  to  begin 
work.  The  court  said:  "The  statute 
makes  the  employer  liable  for  all  ac- 
cidental injuries  sustained,  'arising 
out  of  and  in  the  course  of  the  em- 
ployment.* The  words,  'arising  out  of,' 
and  the  words,  'in  the  course  of,'  are 
used  conjunctively.  In  order  to  sat- 
isfy the  statute,  both  conditions  must 
concur.  It  is  not  sufficient  that  the 
accident  occur  in  the  course  of  the 
emplosrment,  but  the  causative  danger 
must  also  arise  out  of  it.  The  words, 
'arising  out  of,'  refer  to  the  origin 
or  cause  of  the  accident,  and  are  de- 
scriptive  of  its  character,  while  the 
words,  'in  the  course  of,'  refer  to  the 
time,  place,  and  circumstances  under 
which  the  accident  takes  place.  •  •  • 
As  a  part  of  defendant  in  error's  du- 
ties, he  was  required  to  order  ma- 
terials as  needed,  and  it  may  fairly  be 
said,  as  an  incident  to  such  employ- 
ment, that  he  would  have  occasion  to 
use  and  did  use  a  telephone.  As  none 
was  provided,  he  would  go  to  some 
near-by  place  to  use  a  telephone  as 
occasion  required.  In  going  to  and 
returning  from  such  a  place,  we  think 
he  was  as  much  in  the  course  of  his 
employment  as  he  would  have  been  in 
going  to  and  returning  from  a  tele- 
phone, if  one  had  been  installed  on 
the  premises.  In  such  case  there  can 
be  no  question  but  that,  had  he  been 
injured,  the  injury  would  have  oc- 
curred in  tiie  course  of  his  employ- 
ment. In  the  instant  cl^se,  as  was  his 
custom,  he  had  reported  at  the  build- 
ing in  advance  of  his  men,  and  at  the 


time  of  the  accident  was  on  his  way 
to  telephone  about  a  matter  which  was 
a  part  of  his  employer's  business,  in 
the  usual  course  of  his  employment. 
Under  these  facts  there  can  be  no 
serious  question  but  that  the  acci- 
dent occurred  in  the  course  of  the 
employment.  That  it  occurred  before 
the  actual  time  for  the  commencement 
of  work  is  not  controlling.  Too  great 
stress  cannot  be  placed  on  the  exact 
time  when  the  earning  of  wages  com- 
menced and  ended,  but  a  reasonable 
time  must  be  allowed  before  and  after 
such  time,  and  included  within  such 
period  of  employment,  where  the  em- 
ployee is  at  a  place  where  he  might 
reasonably  be  expected  to  be  at  such 
time,  and  is  injured  in  the  course  of 
the  duties  of  his  employment  What 
would  be  a  reasonable  time  in  such 
case  must,  to  a  large  extent,  depend 
upon  the  particular  facts  and  circum- 
stances of  each  case.'* 

And  in  AtoUa  Min.  Co.  v.  Indus- 
trial Acci.  Commission  (1917)  175  Cal. 
691,  167  Pac.  148,  a  miner  was  held 
entitled  to  compensation  under  the 
Workmen's  Compensation  Act,  where 
after  his  hours  of  labor,  in  accordance 
with  a  prevalent  custom,  he  revisited 
the  mine  to  make  sure  that  there  was 
no  danger  to  other  workers  from  an 
unexploded  charge,  and  was  shot  by  a 
guard,  such  injuries  being  held  to 
have  grown  out  of  and  to  have  oc^ 
curred  in  the  course  of  his  employ- 
ment. 

And  in  Meyers  v.  Michigan  C.  R.  Co. 
(1917)  199  Mich.  134,  165  N.  W.  703, 
it  was  held  that  a  locomotive  fireman, 
a  part  of  whose  duty  it  was  to  see  that 
his  engine  was  properly  equipped, 
might  be  found  to  have  suffered  an 
injury  arising  out  of  his  employment 
where  it  appeared  that  he  went  to  his 
engine  about  two  hours  before  his 
regular  time,  having  put  on  his  work- 
ing clothes,  and  that  some  time  there- 
after he  was  found  dead,  with  grease 
on  his  hands  and  face. 

And  it  has  been  held  that  an  injury 
to  a  casual  laborer  who  had  been  em- 
ployed by  a  farmer  to  assist  in  thresh- 
ing arose  out  of  and  in  the  course  of 
his  employment  by  the  farmer,  al- 
though the  injury  occurred  after  the 
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threshing  had  been  finished  and  the 
laborer  paid,  and  while  the  latter  was 
assisting  in  moving  the  machine  from 
the  premises,  it  being  usual  and  cus- 
tomary for  casual  laborers  following 
threshing  machines  to  help  get  the 
machine  from  road  to  the  stack  and 
back  to  the  road.  Newson  v.  Burstall 
(1915)  84  L.  J.  K  B.  N.  S.  (Eng.)  536, 
112  L.  T.  N.  S.  792,  59  Sol.  Jo.  204,  8 
B.  W.C.  C.  21. 

And  in  Southern  Surety  Co.  ▼. 
Stubbs  (1917)  —  Tex.  Civ.  App.  — , 
199  S.  W.  343,  it  was  held  that  an  em- 
ployee was  acting  in  the  course  of  his 
employment  and  that  the  accident  re- 
sulting in  his  death  arose  out  of  the 
employment  where  it  appeared  that  be 
was  employed  as  assistant  engineer 
on  a  dredge,  and  lived  on  it ;  that  they 
stoiH>^  dredging  on  account  of  a 
storm;  that  after  stopping  such  work 
he  was  drowned  while  assisting  in  an 
attempt  to  save  the  dredge,  which 
finally  capsized  and  sank. 

And  in  Bille  City  Malleable  Iron 
Co.  ▼.  Industrial  Commi88Ion  (re- 
ported herewith)  ante,  1071,  an  em- 
ployee was  held  to  have  been  perform- 
ing service  growing  out  of  and  inci- 
dental to  his  emplesrment  within  the 
Wisconsin  Workmen's  Compensation 
Act,  when  he  met  his  death,  it  apf  ear- 
ing that  he  was  employed  as  a  mill- 
wright and  foreman  of  the  pattern  de- 
partment of  a  factory;  that  his  duties 
required  him  to  be  at  the  plant  after 
the  customary  hours  for  other  work- 
ers; that  on  the  day  of  his  death  he 
remained  at  the  factory  on  Saturday 
afternoon  after  it  had  shut  down  at 
noon  and  worked  until  5  o'clock,  and 
had  just  started  for  home  when  he 
discovered  that  a  fire  had  broken  out 
in  the  plant,  and  he  turned  back  to 
put  out  the  fire  and  was  killed  while 
so  doing. 

And  in  Milwaukee  v.  Fera  (1917) 
—  Wis.  — ,  174  N.  W.  926,  it  was  held 
that  an  employee  was  performing  serv- 
ice growing  out  of  and  incidental  to 
his  employment  where  it  appeared  that 
he  was  employed  to  collect  garbage^ 
and  that  after  having  taken  his  last 
load  was  driving  his  horse  and  wagon, 
which  belonged  to  his  employer,  to  the 
bam  to  put  them  up  until  the  next 


day,  when  the  horse  became  frightened 
and  injujred  kim. 

And  in  Munn  v.  Induatrial  Bd. 
(1916)  274  lU.  70,  113  N.  B.  110,  12 
N.  C.  C.  A.  6IB,  Oe  indufltrial  board's 
decisioii  that  an  injury  to  a  janitor 
arose  out  of,  an4  was  rec«ved  in  the 
course  of,  his  employnknt,  was  af- 
firmed upon  the  board's  finding  of 
facts  to  the  effect  that  the  deceased 
was  empleyed  as  a  janitor  whose  duty 
it  was  to  operate  an  elevator  and  fire 
the  boilers;  that  one  of  the  tenants 
in  the  building  aecumulated  large 
amounts  ef  film  scraps  which  were 
left  in  bags,  amA  that  the  deceased  took 
these  aw«y,  receiving  a  sbmU  sum 
from  the  tenant  for  this  service;  that 
on  the  day  in  cLuestien  about  an  hoor 
after  his  day's  wortc  was  over,  he,  not 
having  left  the  premises,  discovered 
fire  in  the  basenent  and  attempted  to 
put  it  out,  but  was  overcome  with 
fumes  of  smoke;  that  after  he  was  re- 
stored he  went  back  mto  the  boiler 
roevi  and  moved  some  beses  centain- 
iog  film  scraps;  th*t  he  said  that 
someone  had  set  the  fikn  scraps  on 
fire  and  that  he  must  get  what  re- 
mained out  of  the  raoBM  or  he  would 
lose  his  job;  that  he  retanmed  home 
and  in  a  short  time  died  as  a  vesult 
of  inhaling  the  gases.  The  recital  of 
facts  was  held  net  conclusive  that 
the  fire  was  caused  by  the  film  scraps 
clandestinely  brought  on  the  premises 
by  the  deceasefl  in  his  own  interest, 
and  that  the  fire  would  net  otherwise 
have  occurred.  The  court  said :  *'The 
mere  fact  that  at  the  time  of  the  ac- 
cident Gasparsen's  day's  service,  ac- 
cording to  the  terms  of  his  employ- 
ment, had  ended,  is  not  sufficient  to 
authorize  a  reversal  of  the  finding 
that  the  acci4ent  arose  out  of  and  was 
received  in  the  course  of  his  employ- 
ment. The  industrial  board  found 
that  upon  his  return  to  the  boiler  room 
the  second  time  he  put  in  some  coaL 
An  employee  should  not  be  penalized 
for  working  overtime  if  he  wishes  to 
do  so,  or  for  endeavoring  to  save  his 
master's  property." 

In  Be  C^e  (1910)  li9  A#p<  Div.  306, 
178  N.  Y#  Siftpp.  461,  where  an  em- 
ployee was  killed  while  helping  extin- 
guish a  fire  in  his  employer's  plant, 
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whieh  started  about  twenty  minutes 
after  he  had  ceased  wortt,  it  wae  held 
ihat  the  accident  causinir  hrie  death 
did  not  arise  out  of  or  in  the  course  of 
his  employment,  it  appearins:  that  he 
was  an  associate  member  of  the  vil- 
lage fire  department,  and  that  the  vil- 
lage had  paid  the  statutory  sum  pro- 
vided for  in  case  an  active  member 
of  the  department  died  from  injuries 
received  in  the  performance  of  duties 
as  a  foreman.  The  decision  in  Gkieb 
v.  HAMMB3KLB,  supra,  was  distin- 
guished on  the  ground  that  the  em- 
ployee in  that  case  was  performing 
a  service  specially  requested  by  the 
employer,  whereas  in  the  case  at  bar 
the  employee  was  rendering  services 
as  a  fireman  at  the  time  of  the  acci- 
dent, and  was  subject  to  the  direction 
of  the  chief  of  the  fire  department, 
and  not  of  his  employer*  The  court 
said :  "The  fact  that  the  fire  occurred 
on  the  premises  of  his  employer  was  a 
coincidence.  If  it  had  occurred  else- 
where, the  legal  aspect  of  the  case 
would  not  be  different.  Cole  may  have 
responded  more  willingly  because  the 
fire  was  on  his  employer's  premises. 
It  is  impossible  to  determine  whether 
he  did  or  not.  It  is  immaterial.  No 
duty  requured  him  to  act  No  request 
to  do  so  came  from  his  employer.  His 
allegiaiiee  and  du^  were  to  the  or* 
ganiaatioii  with  which  he  was  acting. 


and  te  the  orders^  direction,  and  con- 
trol of  its  chief  Migineer  alone  he  was 
subject.  We  do  not  hold  that  if  the 
deceased,  pursuant  to  a  request  of  his 
employer,  had  acted  as  a  fireman,  with 
the  acquiescence  of  the  chief  engineer 
of  the  fire  department  and  subject  to 
his  orders,  liability  would  not  exist  on 
the  part  of  the  appellants.  But  such 
request  by  the  employer  was  not  ex- 
pressed, and  the  circumstances  clear- 
ly are  not  such  as  to  justify  an  infer- 
ence of  an  implied  request,  even  as- 
suming that  an  implied  request  would 
create  liability  against  the  appel- 
lants.'* 

And  it  has  been  held  that  a  rodman  in 
the  emi^loy  of  a  county  road  authority 
whose  ea^loyment  was  solely  to  sweep 
and  put  blinding  on  the  road  was  not 
injured  by  accident  arising  out  of  and 
in  the  course  of  his  employment  where 
he  was  injured  when  stepping  down 
from  a  steam  road  roller  belonging 
to  his  employers,  upon  which  he  had 
gone  for  the  purpose  of  breaking  up 
the  boiler  fire  so  as  to  get  up  steam 
by  7  A.  M.  under  an  arrangemwEit  with 
the  engineoaan  to  break  up  the  fire  so 
as  to  save  the  engineer  and  fireman, 
who  had  gone  home  for  the  night,  from 
returning  before  7  a.  m.  M' Allan  v. 
Perthshire  County  Council  (1906)  8 
Sc  Sess.  Cas.  Sth  series,  7S8. 

J.  T.  W, 


MILL  CREEK  COAL  &  COKE  COMPANY  et  al.,  Appts., 

V. 

PUBLIC  SERVICE  COMMISSION. 

Weai  Virginiu  Supreme  C&urt  of  AppeaU^Oeto¥er  7,  1910. 

(_  w.  Va.  — ,  100  S.  E.  557.) 


Comineree  -^  regiilntifm  of  efectric  rates. 

1.  The  regulation  of  the  rfttes  at  which  electric  current,  transported  or 
transmitted  from  one  state  to  another,  shall  be  aoM  in  the  latter  stated  is, 
so  lonig  as  the  rate  fixed  is  not  confiscatory  or  discriminatory  against 
citizens  of  another  state,  a  matter  essentially  local  in  its  nature,  and  not 
of  such  national  importance  aa  to  require  a  general  system  and  uniformity 
of  regulation. 

[See  note  mi  this  qtisstUm  beginning  on  page  1094.] 
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Public  service  corporation  —  what  is 
—  hydro^electric  company. 

2.  A  hydro-electric  company,  or- 
ganized in  Virginia  to  engage  in  the 
business  of  a  general  electric  lighting 
and  power  company  and  for  the  sale 
and  disposal  of  its  electric  power  to 
the  public,  and  selling  its  product  to 
customers  in  this  state,  is,  as  to  its 
business  transacted  within  this  state, 
a  "public  service  corporation,"  within 
the  terms  of  chapter  15o,  Code  of 
West  Virginia. 

[See  9  R.  C.  L.  1192.] 

—  public  service  —  f  umiahing  elec- 
tricity. 

3.  Where  a  hydro-electric  company, 
a  public  service  corporation  within 
the  terms  of  chapter  16o,  Code,  by  its 
charter  expressly  engages  to  serve  the 

fmblic,  and  subjects  itself  unreserved- 
y  to  the  laws  and  regulations  of  the 
governmental  power  having  jurisdic- 
tion in  the  place  where  it  proposes  to 
conduct  its  business,  and  its  pro- 
longed subsequent  conduct  is  entirely 
consistent  therewith,  the  electric  serv- 
ice rendered  by  the  company  to  in- 
dustrial concerns,  to  be  used  by  them 
for  private  profit,  is  a  "public  serv- 
ice," within  the  provisions  of  the  Pub- 
lic Service  Commission  Act,  and  sub- 
ject to  regulation  by  the  Commission. 

Commerce  —  transportatioo  of  elec- 
tricity. 

4.  The  transportation  or  transmis- 
sion of  electric  current  from  state  to 
state  through  appropriate  instrumen- 
talities is  "commerce"  between  the 
states. 

—  interstate  —  character   of   move- 
ment. 

5.  In  determining  when  commerce 
ceases  to  be  interstate  and  becomes  in- 
trastate, the  essential  character  or 
unity  of  the  movement  is  decisive, 

[See  5  R.  C.  L.  712.] 

—  stopping  to  change  voltage. 

6.  The  transportation  or  transmis- 
sion of  electric  current  direct  from 
the  seller  in  one  state  to  the  consumer 
in  another,  for  immediate  or  practical- 
ly immediate  use,  subject  only  to  a 
temporary  stop  en  route  for  the  pur- 
pose of  reducing  the  current  to  a  com- 
mercial voltage,  remains  "interstate 
commerce"  until  the  commodity  has 
reached  its  goal,  unless  theretofore 
sold  to  independent  distributing  com- 
panies in  the  latter  state  for  resale  to 
local  consumers. 

[See  5  R.  C.  L.  707.] 


^-  exolusiveiiess  of  Federal  power. 

7.  As  to  those  forms  <rf  interstate 
commeroe  which  are  of  national  im- 
portance, and  require  a  general  sys- 
tem and  uniformity  of  regulation,  the 
Federal  power  is  exclusive^  and  the 
state  may  not  act,  even  if  Congress  has 
not  exerted  its  paramount  legislative 
authority  as  to  them. 

[See  5  R.  C.  L.  699.] 

—  power  of  state. 

8.  But  where  the  subject  is  of  local 
rather  than  national  importance,  ad- 
mitting of  diversity  of  treatment  ac- 
cording to  the  special  requirements  of 
local  conditions,  the  state  may  exer- 
cise its  regulatory  authority  within 
reasonable  limits  till  Congress  acts. 

[See  5  R.  C.  L.  701.] 

Contract  —  impairment  —  public  wel- 
fare. 

9.  Private  contract  rights  must 
yield  to  the  public  welfare,  where  the 
latter  is  appropriately  declared  and 
defined,  and  the  two  conflict. 

[See  6  R.  C.  L.  707.] 

Constitutional  law  —  due  process  — 
fixing  rates. 

10.  Reasonable  rates  for  electric 
energy,  prescribed  by  a  state  in  the 
exercise  of  its  police  power  through 
the  instmmentality  of  its  Public  Serv- 
ice Commission,  are  not  repugnant  to 
the  contract  or  due  process  of  law 
clauses  of  the  Federal  Constitution 
(art.  1,  §  10»  cl.  1,  and  Amendment  14), 
merely  because,  if  given  effect,  they 
will  supersede  the  rates  designated  in 
a  private  contract  between  the  com- 
pany and  a  customer,  entered  into 
prior  to  the  enactment  of  the  law  cre- 
ating the  Commission. 

[See  6  R.  C.  L.  483;  9  R.  C.  L.  1191.] 

Public  Service  Commission  —  finding 
of  facts  —  review. 

11.  Findings  of  fact  by  the  Public 
Service  Conmussion,  based  upon  evi- 
dence to  support  them,  generally  will 
not  be  reviewed  Uy  this  court. 

Constitiilioiial  law  —  what  is  poUoe 
power* 

12.  The  police  power  of  the  state 
embraces  regulations  designed  to  pro- 
mote ttie  public  convenience  or  the 
general  weMmi^  or  prosperilarf  as  well 
as  those  in  the  interest  of  the  public 
health,  morals,  and  safety* 

[See  6  R.  C.  L.  183.] 
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Commerce. —  police  power  of  the  alale  is   not   valid   if  a   direct   or   undue 

—  validity  of  exercise.  burden  is   imposed  upon  such  com- 

18.  A    state's    exercise    of    police  merce. 

power  affecting  interstate  commerce         [See  6  R.  C.  L.  200.] 


Appeal  by  protestants  from  an  order  of  the  Public  Service  Commission 
directing  the  continuance  of  a  former  increase  of  20  per  cent  and  allow- 
ing a  further  increase  of  the  same  amount  in  existing  rates  of  the  Appa- 
lachian Po¥Fer  Company,  in  an  application  by  it  for  leave  to  increase  its 
industrial  power  rates  to  its  customers.    Affirmed.- 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  A.  G.  Fox,  and  Sanders  &      (N.S.)   162,  94  N.  E.  431,  Ann.  Cas. 


Crockett,  for  appellants : 

Applicant  is  engaged  in  interstate 
commerce,  hence  is  not  subject  to  any 
regulation  of  rates  by  the  authorities 
of  the  state  of  West  Virginia. 

Western  U.  Teleg.  Co.  v.  Pendleton, 
122  U.  S.  847,  80  L.  ed.  1187,  1  Inters. 
Com.  Rep.  306„  7  Sup.  Ct.  Rep.  1126; 
Bowman  v.  Chicago  &  N.  W.  R.  Co. 
126  U.  S.  465,  81  L.  ed.  700,  1  Inters. 
Com.  Rep.  828,  8  Sup.  Ct.  Rep.  689, 
1062;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  86  L.  ed.  649,  11  Sop.  Ct.  Rep.  851; 
Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757;  Norfolk  &  W.  R.  Co.  v.  Pennsyl- 
vania, 186  U.  S.  114,  34  L.  ed.  394,  8 
Inters.  Com.  Rep.  178,  10  Sup.  Ct.  Rep. 
958;  Kidd  v.  Pearson,  128  U.  S.  1,  32 
L.  ed.  846,  2  Inters.  Com.  Rep.  282,  9 
Sup.  Ct.  Rep.  6;  Northern  Securities 
Co.  V.  United  States,  198  U.  S.  197.  48 
L.  ed.  6T9r  24  Sup.  Ct.  Rep.  486; 
Minnesota  Rate  Cases  (Simpson  v. 
Sh^ard)  280  U.  S.  852,  57  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  88  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  191 6A,  18;  Covington 
A  C.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  88  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct;  Rep.  1087;  Smith  v. 
Alabama,  124  U.  S.  466,  31  L.  ed.  508,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
564;  LawtoQ  v.  Steele,  152  U.  S.  133, 
38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Savage  v.  Jones,  225  U.  S.  501,  56  L. 
ed.  1182,  82  Sup.  Ct.  Rep.  715;  Lochner 
V.  New  York,  198  U.  S.  46,  49  L.  ed. 
087,  25  Sup.  Ct.  Rep.  589,  8  Ann.  Cas. 
1188. 

The  order  of  the  Public  Service 
Commission,  allowing  the  applicant  to 
increase  its  rates  as  to  certain  of  its 
wholesale  consumers,  impairs  the  ob- 
ligation of  certain  contra<^ts  made  by 
the  applicant  with  tlie  protestants. 

Dubucnie  A  S.  C.  R.  Co.  v.  Richmond, 
19  Wall.  S84,  22  L.  ed.  178;  Lttwton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  386^  14 
Sup.  Ct  B^.  499;  Ives  v.  South  Buf- 
falo B.  Co.  201  N.  Y.  271,  84  L.BiA* 


1912B,  156, 1  N.  C.  C.  A.  517;  Republic 
Iron  ft  Steel  Co.  v.  State,  160  Ind.  379, 
62  L.R.A.  136,  66  N.  E.  1005;  People 
V.  Hawkins,  157  N.  Y.  1,  42  LJt A.  490, 
68  Am.  St  Rep.  736,  51  N.  E.  257. 

The  Public  Service  Commission 
erred  in  taking  past  investment  rather 
than  present  value  as  a  basis  for  fix- 
ing the  rates  of  the  applicant  in  this 
state. 

Willcox  V.  Consolidated  Gas  Co.  212 
U.  S.  19,  58  L.  ed.  382,  48  L.R.A.(N.S.) 
1134,  29  Sup.  Ct  Rep.  192,  15  Ann. 
Cas.  1034;  Knoxville  v.  Knoxville  Wa- 
ter Co.  212  U.  S.  1,  53  L.  ei  371,  29 
Sup.  Ct.  Rep.  148;  San  Diego  Land  ft 
Town  Co.  v.  Jasper,  189  U.  S.  439,  47 
L.  ed.  892,  23  Sup.  Ct  Rep.  571 ;  Vicks- 
burg  Waterworks  Co.  v.  Vicksburg, 
185  U.  S.  82,  46  L.  ed.  815,  22  Sup.  Ct 
Rep.  586;  Smyth  v.  Ames,  169  U.  S. 
466,  42  L.  ed.  819,  18  Sup.  Ct  Rep. 
418;  Reagan  v.  Farmers  Loan  ft  T.  Co. 
154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047. 

Mr.  W.  B.  Kegley,  for  appellant 
Carter  Coal  Company: 

Even  though  the  state  Ynay  lawfully 
declare  the  status  of  a  business  and 
by  legislative  act  fix  such  status  as  to 
future  transactions,  such  legislation 
cannot  have  l^e  effect  to  retroactively 
impart  a  character  or  status  to  the 
business  or  transaction  which  did  not 
exist,  from  its  essential  nature,  prior 
to  such  legislation. 

Osbom  V.  Nicholson,  IS  WaH.  654, 
20  L.  ed.  689;  White  v.  Hart,  18  Wall. 
646,  20  L.  ed.  686. 

There  is  no  public  interest  requir- 
ing that  one  shall  be  protected  against 
ioas  from  an  unproAtable  investment, 
evmi  in  a  pubiic  utility. 

Columbua  R.  Power  ft  Light  Co.  v. 
Columbus,  266  Fed.  499;  Muscatine 
LigMing  Co.  v.  Muscatine,  266  Fed. 
929. 

Where  the  transaedon  is,  in  its 
character,  essentiaUy  interstate^  the 
absence  of  legislation  by  Congress  is, 
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in  effect,  a  declaration  by  Congress 
tliat  commerce  shall  l»e  free,  and  in 
such  case  even  the  police  power  of  the 
state  cannot  iatertene  to  reffalate. 

Minnesota  Rate  Cases  (Simpson  ▼. 
Shepard)  280  U.  S.  36^  67  L.  ed.  1511, 
48  L,R.A.  (N.S.)  1151733  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18. 

Messrs.  George  W.  JvhiiBOn  and  R. 
DeMiiB  Steed  for  respondent. 

Messrs.  R.  £.  Scott,  aad  Price, 
Smith,  Spilman,  ft  Clay,  for  Appala- 
chian Power  Company: 

The  right  of  the  legislature  to  regu- 
late the  rates  of  public  service  cor- 
porations doing  business  in  the  state 
is  one  of  the  inherent  police  powers  of 
the  state;  and  is  a  right  which  can  be 
properly  delegated  to  a  body  such  as 
the  Public  Service  Commission  of 
West  Virginia. 

Benwood  v.  Public  Service  Commis- 
sion, 75  W.  Va.  129,  L.R.A.1915C,  261, 
83  S.  £.  295 ;  State  ex  rel.  Public  Serv- 
ice Commission  v.  Baltimore  &  0.  R. 
Co.  76  W.  Va.  399,  P.U.R.1915D,  558, 
85  S.  E.  714;  Baltimore  &  0.  R.  Co.  v. 
Public  Service  Commission,  81  W.  Va. 
457,  L.R.A.1918D,  268,  P.U.R.1918B, 
608,  94  S.  E.  545;  United  Fuel  Gas  Co. 
V.  Public  Service  Commission,  73  W. 
Va.  571,  80  S.  E.  931. 

The  Public  Service  Conunission  of 
West  Virginia  is  invested  with  full 
power  to  regulate  and  fix  the  rates  of 
all  public  service  corporations  doing 
business  in  the  state. 

Benwood  v.  Public  Service  Commis- 
sion, supra;  Maaafacturers'  Light  & 
Heat  Co.  v.  Ott,  215  Fed.  944. 

The  bttsiaesa  in  which  the  Appala- 
chian Power  Con^aay  is  aad  has  al- 
ways been  engaged  is  a  puMic  service, 
and  its  rates  are  all  subject  to  be 
fixed  by  the  PuhUc  Service  Cenmis- 
sion  of  Weet  Virginia. 

Muan  V.  lUinois,  94  U.  S.  113,  24  L. 
ed.  77;  UBion  Dry  Geods  C#.  v.  Geor^ 
gia  Pub.  Service  ComiiMMion,  246  U.  S. 
372,  as  U  eA.  399,  —  AX.R.  — ,  P.U.R. 
1919C,  60,  89  S«p.  Ct.  Rep.  117;  Witt- 
grove  V.  Public  Service  GommiesixMi, 
74  W.  Va.  190,  LJLA.1918A,  21d,  81 
S.  E.  734. 

The  fixing  by  tie  Cemnussisn,  after 
hearing,  of  the  rates  of  a  pubKc  serv- 
ice cerperation  in  excess  ef  ^hmm  pre- 
scribed by  centraet  previously  entend 
into,  does  not  in^iair  the  obligatieii  of 
said  contract  nor  deprive  the  party 
holding  audi  cmitract  of  its  property 
without  provision  of  law. 

Shrader  v.  SteubenviUe,  E.  'L.  ft  B. 


Valley  Traction  Co.  —  W.  Va.  — » 
P.U.R.1919D,  896,  99  S.  B.  207, 

Louis^lle  ft  N.  R.  Co.  v.  Mottley^ 
219  U.  8.  467,  65  L.  ed.  297,  34  L.R.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  266; 
Northern  P.  R.  Co.  v.  Puget  Sound  ft 
W.  H.  R.  Co.  260  U.  S.  332,  63  L.  ed. 
1013,  39  Sup.  Ct.  Rep.  474;  Union  Dry 
Goods  Co.  V.  Georgia  Pub.  Service 
CommissioB,  848  U.  S.  378,  68  L.  ed. 
309,  —  A.L.R.  — ,  P:U-R.1919C,  60,  39 
Sup.  Ct  Rep.  117. 

If  the  business  of  the  Appalachian 
Power  Company  in  West  Virginia  be 
considered  interstate  conmierce,  it  is 
of  such  a  nature  that,  in  the  absence 
of  congressional  action,  the  state's 
power  of  regulation  remains  unim- 
paired. 

Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  362,  57  L.  ed.  1611, 
48  L.R.A.(N.S.)  1161,  33  Sup.  Ct  Rep. 
729,  Ann.  Cas.  1916A,  18;  Manufac- 
turers' Light  ft  Heat  Co.  v.  Ott,  216 
Fed.  944;  Shrader  v.  SteubenviUe,  E. 
L.  ft  B.  Valley  Traction  Co.  supra* 

A  public  service  corporation  has  a 
right  to  a  fair  return  upon  the  fair 
value  of  that  which  it  devotes  to  the 
public  service.  This  includes  a  proper 
allowance  for  going  value  and  work- 
ing capital. 

Coal  ft  Coke  R.  Co.  v.  Conely,  67  W. 
Va.  129,  67  S.  £.  613;  Smyth  v.  Ames, 
169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct  Rep.  418 ;  San  Diego  Laad  ft  Town 
Co.  V.  National  City,  174  U.  S.  767,  43 
L.  ed.  1161,  19  Sup.  Ct  Rep.  804;  Re 
Glenville  Natural  Gas  Co.  (W.  Va.) 
P.U.R.1916F,  848;  Lincoln  Gas  ft  E.  L. 
Co.  V.  Lincoln,  223  U.  S.  349,  66  L.  ed. 
466,  32  Sup.  Ct  Rep.  271;  Spriagfield 
V.  Springfield  Gas  ft  E.  Co.  (111.) 
P.U.R.1916C,  288;  Dee  Moines  Gas 
Co.  V.  Des  Moines,  238  U.  3.  168,  59 
L.  ed.  1244,  P.U.R.1916D,  677,  36 
Sup.  Ct  Rep.  811;  BlueAeld  v.  Blue- 
lield  Waterworks  ft  Imprev.  Co.  (W. 
Va.)  P.U.R.1917E,  22;  CWcago,  M. 
ft  St  P.  R.  Co.  V.  Minnesota,  134 
U.  S.  458,  83  L.  ed.  981,  8  Inters.  Oom. 
Rep.  209,  10  Sup.  Ct  Rep.  462,  702; 
Denver  v.  Denver  Union  Water  Co. 
246  U.  S.  191,  192,  62  L.  ed.  661,  662, 
P.U.R.1918C,  640,  38  Sup.  Ct  Rep.  278. 

The  findings  of  the  Commission 
made  in  the  exercise  of  legislative 
power  properly  oenferred  by  the  kgis- 
latvre,  and  based  upon  competent  and 
Builleiest  evidence,  are  binding  in  this 
court. 

JflorMk  ft  W.  R.  Co.  v.  Pablic  Strv- 
ifee  Coaunission,  82  W.  Va.  408,  — 
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A.L.R.  — ,  P.U.R.1918E,  737,  96  S.  E. 
62;  Baltimore  &  0.  R.  Co.  v.  Publtc 
Service  Commission,  81  W.  Va.  457, 
L.R.A.1918D,  268,  P.U.R.1918B,  608,  94 
S.  E.  549;  Houston,  E.  W.  &  T.  R. 
Co.  V.  United  States,  284  U.  S.  858,  58 
L.  ed.  1351,  84  Sup.  Ct.  Rep.  888;  Unit- 
ed Fuel  Gob  Co.  v.  Public  Service 
CommiSAion,  78  W.  Va.  571,  80  8.  E. 
931;  Manufacturers'  Liffht  &  Heat  Ga. 
V.  Ott,  215  Fed.  940;  State  ex  reL  Pub- 
lic Service  Commiasion  v.  Baltimore 
&  0.  R.  Co.  76  W.  Va.  399,  P.U.R. 
1915D,  558,  85  S.  E.  714. 

Lyneh,  J.,  delivered  the  opinion  of 
the  court: 

The  questions  presented  upon  this 
appeal  originated  in  an  application 
made  by  the  Appdiachinn  Power 
Company,  a  Virginia  corporation 
doing  business  in  this  state  as  well 
as  in  Virginia^  to  the  Public  Service 
Commission  of  West  Virginia  for  an 
increase  of  30  per  cent  in  the  rates 
in  force  December  31, 1918.  Thirte^i 
months  prior,  to  that  date  the  Com- 
mission had  ordered  an  increase  of 
20  per  cent  in  the  rates  thereto- 
fore existisgy  pursuant  to  an  agree- 
ment between  the  power  company 
and  its  customers,  and  as  an 
emergency  measure  made  necessary 
by  the  war,  though  maay  of  such 
customers,  including  appellants, 
held  unexpired  contracts  with  the 
company,  fixing  h>wer  rates  to  be 
paid  for  its  service.  The  incraase 
of  20  per  cent  presumaUy  not  prov- 
ing suficimt  to  enaUe  iHie  company 
to  meet  the  additieiial  costs  incident 
to  war  eenditions,  aMPHcation  was 
made  for  the  additional  30  pear  cent 
increase.  After  full  investigation 
and  hearing,  the  Comnisskm,  hir  an 
order  of  April  28, 1919,  directed  the 
continuance  of  the  f  ormtr  increase 
of  20  per  cent,  and  allowed  a  f iir* 
ther  increase  of  the  mme  amount* 
effective  April  1,  1919.  It  is  from 
that  order  that  the  present  appeal 
was  taken  by  numerous  coal  com- 
panies served  by  the  power  company 
in  this  state. 

The  AiHPMlachian  Power  Comipny 
was  organized  in  1911  for  the  pur- 
pose of  eni^iging  in  the  business  of 
a  general  ^ectric  lighting  and  pow- 
er company,  ''for  the  production  of 


electric  power  intended  to  be  used 
for  public  service."  Hydro-dectric 
stations  of  great  capacity  were 
oimstructed  on  New  river,  in 
Virginia,  and  the  current  there 
generated  carried  into  West  Vir- 
ginia by  two  high-tension  trans- 
mission lines,  to  three  substations 
in  this  state,  where  it  is  trans- 
formed or  reduced  from  88,000 
volts  to  commercial  voltages  rang- 
ing from  13,200  to  110,  and  from 
these  points  distributed,  measured, 
and  sold  to  the  ccmipany's  West  Vir- 
ginift  consumers.  These  three  trans- 
forming or  reducing  substations 
alone,  one  at  Switchback,  one  at 
Blttdield,  and  one  at  Coalwood,  rep- 
resent an  investment,  exclusive  of 
gmwating  machinery,  of  $400,000, 
980,000,  and  9«0,000,  respectively. 
The  Ckmmission  found  that  the  fair 
value  of  the  power  company's  in- 
vestment as  a  rate  base  upon  which 
it  was  entitled  to  earn  a  reasonable 
return,  as  of  S^tember  SO,  1918, 
was  approximately  $9,84iO,000.  It 
further  fouixl  that  the  company  had 
not,  during  any  year  of  its  history, 
earned  a  return  sufficiesttt  to  pay  its 
fixed  charges  amd  to  enaUe  it  to  set 
aside  a  fund  to  cover  accrued  depre- 
ciation, and  that  the  operations  of 
the  company  since  it  commesced 
business  had  residtad,  as  of  Septem- 
ber 30,  1918,  in  a  deAcit  of  ''some- 
thing in  excess  of  $1,000,090.'' 

At  the  time  of  the  applications 
for  increased  rates  and  of  the  orders 
of  the  Commission  allowing  them, 
many  (rf  the  cnetomtrs  of  liie  power 
co»pany  were  using  its  current  un- 
der unexpired  contracts  having 
several  years  yet  to  run.  These  con- 
tracts definitely  fixed  the  rates 
char^saUe  far  the  service  rendered. 
The  Commiasion,  however,  in  ef<^ 
feet  annulled  the  provisions  of  these 
agveenents  in  so  far  as  they  related 
to  rates,  by  aathoriziag  a  total  and 
anvegaike  increase  of  40  per  cent, 
finding  that  the  new  rates  were 
neeessary  in  order  to  enable  the 
company  to  earn  a  fair  return  on  its 
investment. 

In  support  of  their  contention 
that  the  Conunission  exceeded  its 
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jurisdiction  and  powers  in  author- 
izing the  increase,  in  the  face  of 
specific  rates  fixed  by  contracts  hav- 
ing seyeral  yvars  yet  to  run,  prot- 
estants  rely  upon  four  proposi- 
tions: (1)  That  the  Appalachian 
Power  Company,  disposing  in  West 
Virginia  of  electric  power  generat- 
ed outside  of  this  state,  is  not  with- 
in the  purview  of  the  West  Virginia 
Public  Service  Commission  Act, 
chapter  16o  of  the  Code;  (2)  that, 
as  the  electric  power  furnished  in 
West  Virginia  originates  at  the 
power  company^s  developments  in 
Virginia,  its  business  in  this  state 
is  interstate  commerce,  and  the 
Public  Service  Commission,  there- 
fore, has  no  jurisdiction  in  the 
premises;  (3)  that  protestants' 
rates  are  fixed  by  contracts  entered 
into  prior  to  the  passage  of  the  act 
creating  the  Commission,  and  any 
interference  now  with  such  con- 
tracts would  impair  the  obligations 
thereof,  and  deprive  protestants  of 
their  property  without  due  process 
of  law;  (4)  that  the  rates  fixed  are 
unreasonable. 

With  respect  to  the  first  ground 
relied  on  by  petitioners  there  can  be 
no  reasonable  doubt.  The  charter 
of  the  Appalachian  Power  Company 
states  that  the  purposes  of  its 
organization,  among  others,  are: 
'To  do  the  business  of  a  general 
electric  lighting  and  power  com- 
pany, with  works  to  be  purchased, 
leased,  or  conatructed,  maintained, 
and  operated  for  the  production  of 
electric  power  intended  to  be  used 
for  public  service,  and  for  the  sale 
and  disposal  thereof  to  the  public." 

The  charter  autJiorizes  the  com- 
pany to  transmit,  use,  or  dispose  of 
its  electrical  power  or  energy  in  the 
states  of  Virginia,  West  Virginia, 
Tennessee,  and  North  Carolina. 
\^^ile  it  is  given  full  power  to  con- 
tract with  the  public  ''for  such 
price  or  prices,  and  on  such  terms 
and  conditions,  as  to  this  corpora- 
tion may  seem  proper,''  yet  in  the 
same  connection  it  is  provided  ex- 
pressly that  ''said  company  shall  be 
bound  to  furnish  at  reasonable  rates 
any  person,  company  or  corporation 


along  its  lines  with  electric  energy, 
and  to  charge  uniformly  therefor  to 
all  persons,  companies,  or  corpora- 
tions using  the  same,  under  like  con- 
ditions as  to  cost  of  supply ;  aU  sub- 
ject to  the  Uxnva  and  regvloMons  of 
the  governmental  power  having 
jwrisdietion  in  the  place  or  places  in 
which  such  business  or  businesses 
are  conducted'*     (Italics  ours.) 

A  certified  copy  of  its  certificate 
of  incorporation  was  duly  filed  with 
the  secretary  of  state  of  this  state, 
and  properly  recorded,  as  required 
by  §  30,  chap.  54  (§  2929),  Code  of 
West  Virginia.  It  was  under  such 
provisions  as  these  that  the  power 
company  commenced,  and  has  con- 
tinued, to  transact  Its  business  in 
this  state. 

Not  only  is  the  public  character  of 
the  service  to  be  rendered  by  the 
Appalachian  Power  Company  ex- 
pressly asserted  in  the  articles  of  in- 
corporation, but  its  subseqiient  acts 
pursuant  thereto,  have  partaken 
distinctly  of  the  same  characteris- 
tics.  The  findings  of  fact  of  the 
Public  Service  Commission  suf- 
ficiently disclose  that  fact:  "The 
applicant  is  now  serving  as  a  public 
utility  with  light,  heat,  and  pow- 
er," twelve  towns  in  Virginia,  six  in 
West  Virginia,  twenty-five  coal- 
mining plants  in  Virginia,  seventy- 
six  in  West  Virginia,  and  the  street 
railway  systraos  of  the  Bluestone 
Traction  Company  and  the  Prince- 
ton Traction  Company.  "It  fur- 
nishes 60  per  essA  of  the  power  used 
in  coal  mining  in  the  Norfolk  & 
Western  and  Pocahontas  territory, 
and  all  the  power  used  in  mining  in 
the  Mullens  district  on  the  Virginian 
Railroad,  and  90  per  cent  of  the 
power  used  in  coal  mining  ip  the 
Clinchfield  district." 

Its  charter  requires  it  to  serve  the 
public  along  its  lines  at  reasonable 
and  uniform  rates,  and  subjects  all 
phases  of  its  business  to  the  laws 
and  regulations  "of  the  govern- 
mental power  having  jurisdiction 
in  the  plac^  or  places  in  which  such 
business  or  businesses  are  conduct* 
ed."  The  scope  of  its  activities  in 
West  Virginia  shows  the  generality 
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of  the  service  performed  here,  and 
state  officials  having  occasion  to  deal 
with  it,  including  the  Public  Service 
Commission,  have  recognized  and 
treated  it  as  a  public  service  corpo- 
ration. Moreover,  a  like  service 
furnished  by  electric  powor,  heat, 
and  light  companies  is  of  such  a 
public  nature  as  warrants  the  be- 
stowal upon  them  of  the  power  of 
eminent  domain.  Pittsburg  Hydro- 
Electric  Co.  V,  Liston,  70  W.  Va.  83, 
40  L.R.A.(N.S.)  602,  73  &  E.  86. 
Furthermore,  the  power  com- 
pany involved  here 
^rp'oratt^^  falls  withiu  the  ex- 
witat  la-bTaro.  pross  language  of 
eie^ric  o*m.       ^j^^   ^^^^  Virginia 

Public  Service  Com- 
mission Act,  chapter  Ibo,  Code. 
Section  8  (§  688)  provides:  ''The 
jurisdiction  of  the  Commission 
shall  extend  to  and  include:    .    .    • 

(c)  Gas  companies,  electric  lighting 
companies  and  municipalities  fur- 
nishing gas  or  electricity  for  light- 
ing, heating  or  power  purposes ;  and 

(d)  hydro-electric  companies  for 
the  generation  and  transmission  of 
light,  heat  or  power.  .  .  .  The 
words  'public  service  corporation* 
used  in  this  act  shall  include  all  per- 
sons, •  .  .  firms,  corporations, 
municipalities  and  agencies  en- 
gaged or  employed  in  any  business 
herein  enumerated,  or  in  any  other 
public  service  business  whether 
above  enumerated  or  not,  whether 
incorporated  or  not/' 

There  can  be  no  doubt  that  the 
power  company  is  a  public  service 
corporation  within  the  scope  of  that 
act.  WingTOve  v.  Public  Service 
Commission,  74  W.  Va.  190, 
L.R.A.1918A,  210,  81  S.  E.  784. 

But  proteetants  raise  the  further 
jurisdictional  question  that,  grant- 
ing certain  phases  ef  applicant's 
business  to  be  public  in  nature,  such 
as  the  service  rendered  to  domestic 
consumers  and  traction  companies, 
the  furnishing  of  electric  current  to 
industrial  concerns  to  be  used  by 
them  for  private  profit  is  not  of 
such  a  puldic  character  as  to  sub- 
ject sudb  service  to  regulation  by 
the  Comimission.    They  contend  that 


such  service  is  purely  a  matter  of 
private  concern,  to  be  regulated  by 
individual  contract  between  the 
power  company  and  the  manage- 
ment of  the  industrial  enterprise, 
and  that,  if  the  legislature  did  in- 
clude that  phase  of  applicant's  busi- 
ness within  the  scope  of  the  Public 
Service  Commission  Act,  it  had  no 
constitutional  authority  to  exercise 
its  regulatory  power  with  respect 
thereto.  This  question  is.  not 
argued  at  length  by  protestants,  nor 
do  they  cite  authorily  on  the  point. 
But  the  particular  facts  of  the  case 
do  not  necessitate  an  extensive  con- 
sideration of  the  constitutional 
question  involved,  for  here  the 
company,  by  its  charter,  has  dedi- 
cated all  of  its  activities  to  the 
service  of  the  public  and  to  regula- 
tion by  it.  When,  through  the 
years  of  its  existence,  it  has  sub- 
jected and  still  is  subjecting  itself 
voluntarily,  in  all  phases  of  its  busi- 
ness, "to  the  laws  and  regulations 
of  the  governmental  power  having 
jurisdiction  in  the  place  or  places  in 
which  such  business  or  businesses 
are  conducted,"  does  it  lie  with  this 
court,  or  with  those  who  have  dealt 
with  the  company  subsequent  to  its 
organization,  to  say  that  the  extent 
of  its  puUic  service  is  more  limited 
than  the  company,  through  its  re- 
corded charter,  admits  it  to  be?  It 
has  never  questioned  the  authority 
of  the  Public  Service  Commission  to 
regulate  all  phases  of  its  business, 
and  when  it  thus  dedicates  itself  un- 
reservedly to  the  service  of  the  pub- 
lic, it  is  hardly  fitting  that  this 
court,  or  any  minority  of  the  public 
which  it  serves,  should  say  that  the 
company  has  overstepped  its  powers 
in  subjecting  itself  to  public  regu- 
lation. It  is  generally  the  privilege 
of  the  dedicator  of  property  or  serv- 
ice to  public  use  or  regulation  to 
determine,  subject  to  the  sanction 
of  the  unit  of  government  under 
which  it  acts,  the  _^„^„^  .„^,^^ 
extent  of  that  dedi-  -fiir«tohia» 
cation.  When  such  ^»«-^*'*«"y- 
dedication  has  been  made  and  has 
received  official  sanction,  it  is  con- 
clusive against  an  attack  of  this 
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nature.  The  converse  of  this  situ- 
ation is  presented  in  the  decision 
rendered  to-day  in  Clarksburg  Light 
&  Heat  Co.  v.  Public  Service  Com- 
mission, —  W.  Va.  — ,  P.U.R.1920A, 
639,  100  S.  E.  661,  in  which  the 
question  was  squajrely  presented 
whether  the  service  of  natural  gas, 
the  supply  of  which  is  limited  by 
nature,  to  industrial  concerns,  to  be 
used  by  them  for  private  profit,  is 
or  is  not  of  such  a  publie  dharacter 
as  to  subject  such  service  to  regula- 
tion by  the  Commission. 

With  respect  to  the  second  point 
raised  by  protestants,  we  concur  in 
their  conclusion  that  the  business  of 
the  power   company    is   interstate 

commere«^  commerce,  but  can- 

truaportation      not  agree  that  the 

of  electrtettr.  p^^yj^  ^^^^^^  ^^^ 

mission,  therefore,  has  no  jurisdic- 
tion in  the  premises.  No  longer  can 
there  be  any  doubt  that  the  trans- 
portation or  transmission  of  elec- 
tric current  from  state  to  state, 
through  appropriate  instrumentali- 
ties, is  commerce  between  the  states. 
West  v.  Kansas  Natural  Gas  Co.  221 
U.  S.  229,  56  L.  ed.  716,  85 
L.R.A.(N.S.)  1193,  31  Sup.  a.  Rep. 
564;  Pipe  Line  Cases  (United 
States  V.  Ohio  Oil  Go.)  234  U.  S. 
548,  56  L.  ed.  1469,  34  Sup.  Ct.  Rep. 
956;  Western  U.  Teieg,  Go.  v.  Fos- 
ter, 247  U.  S.  105,  62  L.  ad.  1006,  1 
A.L.R.  1278,  P.U.R.1918D,  885,  38 
Sup.  Ct.  Rep.  438 ;  Pennsylvania  Gas 
Go.  V.  Public  Service  Commission, 
225  N.  Y.  397,  P.U.R.1919C,  668, 
122  N.  E.  260.  But  the  more  diffi- 
cult question  arises  when  it  becomes 
necessary  to  determine  at  what 
point  the  shipment  loses  its  inter- 
state character  and  becomes  m«rg«d 
with  the  general  property  of  the 
state,  and  fully  subject  to  exclusive 
regulation  by  that  state.  In  the 
present  case  the  power  used  by  West 
Virginia  consumers  is  generated  in 
Virginia,  transmitted  across  the 
state  line  by  high-tension  wires  to 
substations  in  this  state,  where  the 
voltage  is  reduced  to  commercial 
form,  and  thence  distributed  to  the 
various  consumers  using  such  pow- 
er.   There  is  no  break  in  the  es- 


sential unity  of  the  transaction — ^the 
interposition  of  no  interaiftdiary 
which  would  change  the  essential 
character  thereof.  There  is  no  ces- 
sation or  break  in  the  force  of  the 
current;  merely  a  change  in  its 
form,  that  it  jnesy  be  available  for 
use  according  to  the  needs  of  the 
consumers. 

It  is  settled  beymid  aU  doubt  by 
repeated  decisions  of  the  Sui»^me 
Court  of  the  United  States  that  it  is 
the  essential  character  of  the  com- 
merce whtdi  deter-     ,,*-.-.*-t-^ 

nunes  whether  it  is    eharacter  of 

interstate  or  in-  ~^*— *• 
trastate.  Western  Oil  Ref.  Go.  v. 
Lipscomb,  244  U.  S.  346,  .61  L.  ed. 
1181,  37  Sup.  Ct.  Rep.  623.  There 
an  Indiana  corporation,  for  the  pur- 
pose of  filling  orders  taken  by  its 
salesmen  in  Tennessee,  shipped  into 
that  state  a  tank  oar  of  oil  billed  to 
the  shipper  to  a  point  in  Tennessee 
where  part  of  the  orders  were  ftUed, 
and  thence  rebilled  to  the  dipper  to 
another  point  in  that  state  where 
the  remaining  orders  were  filled.  It 
was  held  that  the  movement  of  the 
goods  to  the  first  point  and  its  con- 
tinuance thenee  to  the  second,  the 
second  shipment  being  between 
points  within  the  state,  were  con- 
nected parts  of  a  continuing  inter- 
state eomoaerce  movement,  when 
considered  in  its  entirety.  The  iriaoe 
of  the  rebilling  was  termed  a 
'temporary  step  en  route." 

So  it  hM  been  held  that  a  tele- 
gram forwarded  by  the  stock 
exchange  in  New  York  City  to  a 
telegraph  coamMtny  m  Boston,  with 
the  iwtentien  Oiat  the  tetter  shouM 
transmit  it  to  selected  brokers  in 
that  eity,  approved  in  advance  by 
the  exchange,  does  not  lose  its 
character  as  a  subject  of  in- 
terstate commerce  until  it  reaches 
the  brokers'  (^Sces.  Western  U. 
Teleg.  Go.  v.  Foster,  247  U.  S. 
106,  62  L.  ed.  1006,  1  A.L.R. 
1278,  P.U.R.1»18D,  865,  38  Sup. 
Ct.  Rep.  488.  The  continuity  of  the 
transaction  was  not  broken  by  the 
translatMn  of  the  code  maflsage  into 
English,  and  its  trananissieii,  thus 
translated,  to  tickers  in  the  offices 
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of  the  approved  brokers.  As  aaid 
by  Justice  Holmes  in  that  case :  ''If 
the  normal,  contemplated,  and  fol- 
lowed course  is  a  transmissicm  as 
continuous  and  rapid  as  science  can 
make  it  from  exchange  to  broker's 
office,  it  does  not  matter  what  are 
the  stages.'' 

In  this  case  the  transmissicm  from 
hydroelectric  generators  in  Vir- 
ginia to  consumers  in  West  Virginia 
was  as  expeditious  and  continuous 
as  science  could  make  it.  So  far  as 
these  appellant  coal  c<»npanies  are 
concerned,  this  is  not  a  case  where 
the  current  transported  into  West 
Virginia  is  sold  to  independent  dis* 
tribntinir  ccnnpanies  for  resale  to 
local  consumers,  as  was  the  situ- 
ation in  Public  Utilities  Coimnis^ 
sion  V.  Landon,  249  U.  S.  286,  6S  L. 
ed.  577,  P.UJt.l919C,  834,  39  Sup. 
Ct.  Rep.  268,  but  a  direct  transmis- 
sion from  seller  to  buyer,  with  an 
incidental  and  temporary  stop  en 
route  for  tiie  purpose  of  transfor- 
mation into  a  commercial  voltage. 
As  held  in  the  ease  last  eated,  the 
interpodtion  of  soeh  independent 
local  distributing  companies  breaks 
the  chain  of  interstate  commerce* 
Nor  is  there  present  any  evidence 
indicating  a  storage  of  the  current 
-  in  this  state  for  later  distribution  to 
consumers,  which  might,  though  we 
do  not  decide  the  question,  require 
us  to  hold  that  the  interstate  com* 
merce  feature  of  the  transmissicm 
terminated  at  the  place  of  storage. 

We  are  not  unmindful  that  the 
court  of  appeals  of  Maryland,  in  a 
recent  decision  (West  Virginia  & 
M.  Gas  Co.  V.  Towers,  —  Md.  — , 
P.U.R.1919D,  382,  106  Atl.  266), 
has  held  that  where  gas  is  trans- 
ported from  Wert  Virginia  to 
Maryland  in  high-pressure  mains, 
and  at  various  points  in  the  latter 
state  reduced  to  a  lower  presure  for 
local  consumption,  such  reduction 
terminates  the  interstate  commerce 
portion  of  the  transportation.  At 
the  time  ihat  opinion  was  written 
the  Supreme  Court  of  ihe  United 
States  had  not  yet  decided  the  case 
of  Public  Utilities  Commission  v. 
Landon,  supra*    We  are,  therefore, 

7  A.L.R.— 69. 


not  disposed  to  adopt  the  conclusion 
reached  in  the  Towers  Case,  but 
rath^  to  follow  what  we  under- 
stand to  be  the  rule  laid  down  in 
Public  Utilities  Commission  v.  Iian- 
don,  supra,  and  Pennsylvania  Gas 
Co.  V.  Public  Service  Commission, 
225  N.  Y.  397, 122  N.  B.  260,  affirm- 
ing  184  App.  Div.  556,  P.U.R.1919A, 
372,  171  N.  Y.  Supp.  1028,  namely, 
that  the  transportation  or  trans- 
mission of  such  commodities  as  gas 
or  electricity  across  state  lines,  di- 
rect from  seller  to  consumer,  for 
immediate  or  practically  immediate 
use,  remains  inter- 
state commerce  un-  Sw'JVJSiM... 
til  the   commodity  ^ 

has  reached  its  goal,  unless  thereto^ 
fore  sold  to  independent  distribut- 
ing companies  for  resale  to  local 
consumers,  or,  possibly,  unless 
stored  in  the  state  of  diakribution 
for  a  period  of  such  length  that  it 
can  fairly  be  said  to  have  lost  its 
original  character  and  to  have  be- 
come merged  with  the  gweral  prop- 
erty of  the  state. 

But,  though  interstate  commerce 
is  involved,  the  staite  Is  not  neoes** 
sarily  deprived  of  the  right  to  reip- 
late  and  supervise  under  its  police 
power.  That  whieh  is  attempted 
here  is  the  regulation  of  the  rates  at 
which  electrie  power,  produced  in 
Virginia^  shall  be  sold  in  West  Vir- 
ginia.   It  is  settled  law  that  the. 

police  power  of  the  j^^^^^non.! 
state  embraces  reg-  i«w-wfi«t  T« 
ttUtions  designed  to  ***"^*  *•"^•'■ 
promise  the  public  convenience  or 
the  general  welfare  or  prosperity, 
as  well  as  those  in  the  interest  of  the 
public  health,  morals,  and  safety. 
Lake  Shore  &  M.  S.  R,  Co.  v.  Ohio^ 
173  U.  S.  285,  292,  43  L.  ed.  702, 
704,  19  Sup.  Ct.  Rep.  465 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Illinois,  200  U.  S. 
561,  592,  50  L.  ed.  596,  609,  26  Sup. 
Ct.  Rep.  341,  4  Ann.  Cas.  1175; 
Bacon  v.  Walker,  204  U.  S.  311,  817, 
51  L.  ed.  499,  502,  27  Sup«  Ct.  Rep. 
289 ;  Chicago  &  A.  R.  Co.  v.  Tran- 
barger,  238  U.  S.  67,  77,  59  L.  ed. 
1204,  1211,  85  Sup.  a.  Rep.  678. 
And  it  is  clear  that  the  regulation 
of  the  rates  of  public  utilities  is  for 
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the  public  convenience  and  general 
welfare,  and  hence  a  proper  exercise 
of  the  police .  power  of  the  state. 
Benwood  v.  Public  Service  Commish 
sion,  75  W.  Va.  127,  L.R.A.1915C, 
261,  83  S.  E.  296 ;  Virginia-Western 
Power  Co.  v.  Com.  —  Va.  — ,  — 
A.L.R.  — ,  P.U.R.1919E,  766,  99  S. 
E.  723.  See  also  German  Alliance 
Ins.  Co.  V.  Lewis,  233  U.  S.  389, 
58  L.  ed.  1011,  L.R.A.1915C,  1189, 
34  Sup.  Ct.  Rep.  612. 
But  not    every  exercise  of  the 

police  power  affect- 
SSffcT^To'^e,  of  ing  interstate  com- 
▼•11*1***1  merce  is  valid.    No 

•MveiM.^  direct     or     undue 

burden  may  be  im- 
posed. Since  the  clarifying  opinion 
of  the  United  States  Supreme  Court 
in  the  Minnesota  Rate  Cases  (Simp* 
son  V.  Shepard) ,  230  U.  S.  862,  67 
L.  ed.  1511,  48  L.R.A.(N.S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18,  much  of  the  vagueness 
and  ambiguity  as  to  the  respective 
powers  of  state  and  Federal  govern- 
ments over  interstate  commerce 
have  been  removed.  At  page  399  of 
the  opinion  in  280  U.  S.,  the  court 
says:  ''It  has  repeatedly  been  de- 
clared by  this  court  that  as  to  those 
— .cin-ive—.  subjects  which  re. 
of  Federal  Quife  a  general  sys- 

••^•'-  tem  or    uniformity 

of  regulation  the  power  of  Congress 
.is  exclusive.    In  other  matters,  ad- 

^  ^,     mitting  of  diversity 

-power  Of  .t.f.  ^j     treatment    ac 

cording  to  the  special  requirements 
of  local  conditions,  the  states  may 
act  within  their  respective  jurisdic- 
tions until  Congress  sees  fit  to  act; 
and,  when  Congress  does  act,  the 
exercise  of  ite  authority  overrides 
all  conflicting  state  legislation.'' 

Again  at  page  402  of  230  U.  S.,  it 
is  said :  '*But  within  these  limita- 
tions there  necessarily  remains  to 
the  states,  until  Congress  acts,  a 
wide  range  for  the  permissible  exer- 
cise of  power  appropriate  to  their 
territorial  jurisdiction,  although  in- 
terstete  commerce  may  be  affected. 
It  extends  to  those  matters  of  k 
local  nature  as  to  which  it  is  impos- 
sible to  derive  from  the  conrtitu- 


tional  grant  an  intention  tliat  they 
should  go  uncontrolled  pending  Fed- 
eral intervention.  .  .  .  Further^ 
it  is  competent  for  a  state  to  govern 
ite  internal  commerce,  to  provide 
local  improvements,  to  create  and 
regulate  local  facilities,  to  adopt 
protective  measures  of  a  reasonable 
character  in  the  interest  of  the 
health,  safety,  morals,  and  welfare 
of  ite  people,  although  interstate 
commerce  may  incidentally  or  indi- 
rectly be  involved.  .  .  .  Where 
the  subject  is  peculiarly  one  of  local 
concern,  and  from  ite  nature  be- 
longs to  the  class  with  which  the 
stete  appropriately  deals  in  making 
reasonable  provision  for  local  needs, 
it  cannot  be  regarded  as  left  to  the 
unrestrained  will  of  individuals  be- 
cause Congress  has  not  acted,  al- 
though it  may  have  such  a  relation 
to  interstate  commerce  as  to  be 
within  the  reach  of  the  Federal 
power." 

Congress  has  never  asserted  its 
paramount  power  over  interstete 
transmission  of  electric  power; 
hence  it  only  remains  to  consider 
whether  the  regulation  of  rates  at 
which  electric  current  shall  be  sold 
is  essentially  local,  or  of  such  nation- 
al importance  as  to  require  a  gen- 
eral system  or  uniformity  of  regula- 
tion. The  vital  distinction  should 
be  noted  between  regulation  of 
rates  of  transportation,  and  of 
the  rates  at  which  a  commodity 
shall  be  sold.  Transportation 
across  state  lines,  involving  as  it 
frequently  does  many  or  all  stetes, 
is  generally  a  matter  of  national  im- 
portance, requiring  uniformity  of 
regulation  respecting  the  rates 
thereof,  and  hence  is  usually  beyond 
the  regulatory  power  of  the  state. 
Because  of  the  very  nature  of  the 
subject-matter,  conflicting  state  reg- 
ulations respecting  rates  ordinarily 
would  result  in  discord  and  chaos. 
There  are  instances,  however,  where 
even  in  such  cases  tJie  regulatory 
power  of  the  state  has  been  sus- 
tained. Port  Richmond  ft  B.  P. 
Ferry  Co.  v.  Hudson  County,  284 
U.  S.  817,  58  L.  ed.  1S30,  34  Sup. 
Ct.  Rep.  821.    See  also  Shrader  v. 
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Steubenville,  E.  L.  &  B.  VaMefy  Trac- 
tion Co,  —  W.  Va.  — ,  P.U.R.1919D, 
895,  99  S.  E.  207. 

In  fixing  the  rates  of  sale,  how- 
ever, as  distinguiehed  from  rates  of 
transportation,  the  duty  regulated 
is  of  an  entirely  different  nature. 
The  duty  of  the  power  company  to 
sdl  at  reasonable  rates  was  one 
owed  both  to  citizens  of  Virginia 
and  to  the  public  in  this  state.  But 
the  two  duties  do  not  overlap,  as 
they  do  where  rates  of  transporta- 
tion are  concerned.  The  price  at 
which  a  commodity  is  sold  is  essen- 
tially local,  affecting  chiefly  those 

in    the    community 

SSStHc  ^Ite.?'     where    it  is  made, 

and  only  incidental- 
ly, if  at  all,  touching  those  outside 
of  the  community.  So  long  as  the 
rate  fixed  is  not  discriminatory  or 
confiscatory,  but  yields  a  fair  re- 
turn upon  the  valuation  of  the  prop- 
erty, it  throws  no  burden  upon 
citizens  of  other  communities  or 
states.  As  said  in  Pennsylvania 
Gas  Co.  v.  Public  Service  Commis- 
sion, 226  N.  Y.  897,  P.U.R.1919C, 
663,  122  N.  E.  260,  respecting  the 
regulation  of  the  sale  of  gas  im- 
ported from  another  state:  **It  is 
idle  to  speak  of  the  need  of  uni- 
formity of  action  by  states  of  equal 
competence  when  there  is  only  one 
state  whose  action  is  involved.  But 
even  within  the  state,  diversity 
rather  than  uniformity  is  exacted 
by  the  conditions  of  the  business. 
Rates  adequate  in  one  city  are  in- 
adequate in  another.  The  local 
needs  are  best  known  to  local  agen- 
cies of  government.  No  central  au- 
thority, acting  for  the  nation  as  a 
whole,  will  readily  discern  them.*' 

A  similar  conclusion  was  reached 
in  Manufacturers'  Light  &  Heat  Co^ 
V.  Ott  (D.  C.)  215  Fed.  940.  The 
local  regulation  stands  until  Con- 
gress occupies  the  field. 

But  protestants  further  claim 
that  their  rates  are  fixed  by  con- 
tracts entered  into  PTicr  to  the  pas- 
sage of  the  Public  Service  Commis- 
sion Act,  and  toy  interferen<^e  with 
such  contracts  would  impair  the  ob- 
ligiations  thereof  and  deprive  peti- 


2 loners  of  their  property  without 
ue  process  of  law.  Even  as  to  tiiis 
point  we  are  unable  to  concur  in 
their  contention.  Pursuant  to  its 
police  power,  the  state,  through  its 
legislature,  bestowed  upon  the  Pub- 
lic Service  Commission  in  §  5,  chap. 
15o,  Code  (§  640),  power  to 
-'change  any  intrastate  rate,  charge 
or  toll  which  is  unjust  or  unreason- 
able and  mav  prescribe  such  rate, 
fare,  diarge  or  toll  as  would  be  just 
and  reasonable,  and  change  or  pro- 
hibit any  practice,  device  or  method 
of  service  in  order  to  prevent  undue 
discrimination  or  f  avontism  as  be- 
tween persons,  localities  or  classes 
of  freight.'' 

In  addition,  §  22  (Code  Supp. 
1918,  §  666a)  empowers  the  Com- 
mission to  '^enforce,  originate,  es- 
tablish, modify,  change,  adjust  and 
promulgate  tariffs,  rates,  joint 
rates,  tolls  and  schedules  for  aU  pub- 
lic service  corporations,  .  .  .  and 
whenever  the  Commission  shall,  aft- 
er hearing,  find  any  existing  rates, 
tolls,  .  .  .  unjust,  unreasonable, 
insugMent  or  unjustiy  discrimina- 
tory or  otherwise  in  violation  of  any 
of  the  provisions  of  this  act,  the 
Commission  shall  by  an  order  fix  rea- 
sonable rates  ...  to  be  f  oUowed 
in  the  future  in  Heu  of  those  found 
to  be  unjust,  unreasonable,  insuf- 
fieiewt.    ..."    (Italicis  ours.) 

Clearly  these  sections  bestow  up- 
on the  Cpmmission  authority  to 
change  rates  tkat  are  unjust,  unrea- 
sonable, or  insufficient,  as  it  has 
found  these  rates  to  be,  unless 
bound  by  the  contracts  previously 
Altered  into  between  applicant  and 
Protestants. 

If  the  point  were  not  so  seriously 
pressed,  it  would  be  thought  un- 
necessary to  enter  into  any  extended 
discussion  of  the  question.  In 
Manigault  v.  Springs,  199  U.  S.  478, 
480,  60  L.  ed.  274,  278,  26  Sup. 
Ct.  Rep.  127,  the  court  said :  ''It  is 
the  seltled  law  of  this  court  that  the 
interdiction  of  statutes  impairing 
the  obligation  of  contracts  does  not 
prevent  the  state  from  exercising 
such  powers  as  are  vested  in  it  for 
the  promotion  of  the  common  weal. 
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or  are  necessary  for  tba  geperal 
srood  of  the  public,  though  contracts 

contract-  previously    entered 

^v^vmArnmut^       uito  betweoQ  indi- 

p.bUc  welfare.       ^j^y^jg    j^j^y    ^^erO^ 

by  be  affected.  This  power,  which 
in  its  various  ramifications  is 
known  as  the  police  power,  is  an  ex- 
ercise of  the  sovereign  right  of  the 
government  to  protect  the  lives, 
health,  morals,  comfort,  and  general 
welfare  of  the  people,*  and  is  para- 
mount to  any  rights  under  contracts 
between  individuals/' 

In  Chieam  &  A.  R.  Co.  v.  Tran- 
bargBr,288TJ.S.67,  76,77,59  L.  ed. 
1204,  1210,  1211,  36  Sup.  a.  Rep. 
682,  it  is  said :  ''It  is  established  by 
repeated  decisions  of  this  court  that 
neither  of  these  provisions  [the  con- 
tract and  due  process  clauses]  of  the 
Federal  Constitution  has  the  effect 
of  overriding  the  power  of  1^  state 
to  establish  all  regulations  reason- 
ably necessary  to  secure  the  health, 
safety,  or  general  welfare  of  the 
conununity;  that  this  power  can 
neither  be  abdicated  nor  bargained 
away,  and  is  inalienable  even  by  ex- 
press grant;  and  that  all  contract 
and  property  rights  are  held  sul> 
ject  to  its  fair  exercise.  .  .  •  And 
it  ia  also  settled  that  the  police  pow- 
er embraees  regulations  desis^d  to 
promote  tbe  public  convenience  or 
the  general  welfare  and  prosperity, 
as  weU  as  those  in  the  interest  of 
the  public  health,  morals,  or  safety.'' 
'  We  have  held  in  the  case  of  Ben- 
wood  V.  Public  Service  Commission, 
76  W.  Va.  127,  L.R.A.1915C,  261, 
88  S.  B.  296,  that  the  rate-making 
powMT  is  an  incident  of  the  police 
power  of  the  state,  and  niay  be  exer- 
co«.titnti««i  «i8«d  witiiout  im- 
law-dve  woeeM  pairing  txie  OtHftgft- 
-***»*  rate..       ^^^^  ^j  contracts,  or 

depriving  of  property  without  due 
process  of  law,  within  the  meaning 
of  the  Federal  and  state  Constitu- 
tions. Is  it  not  proper  that  it  be  so  ? 
Surely  it  is  in  the  interest  of  public 
convaiience  and  of  the  general  wel- 
fare that  rates  of  public  utilities  be 
subject  to  regulation,  both  as  a  pro- 
tection against  extortionate  charges 
and  at  the  same  time  for  the  pur- 


pose of  safeguarding  to  a  utility  so 
restricted  a  reasonable  return  upon 
its  investment.  It  must,  of  course, 
be  recognized  that  a  peculiar  sanc- 
tity inheres  in  contracts  entered  in- 
to between  parties  competent  to 
contract,  and  that  the  obligations 
thereby  imposed  will  not  lightly  be 
disturbed.  But  the  same  policy  that 
forbids  to  a  utility  total  freedom  of 
action  likewise  limits  the  extent  to 
which  contracts  with  a  utility  will 
be  recognized  when  the  public  need 
necessitates  a  partial  or  total  annul- 
ment. The  duty  of  the  utility  to 
subordinate  its  right  of  control  over 
rates  in  the  interest  of  the  public 
welfare  is  balanced  by  a  oorreq>ond- 
ing  duty  on  the  part  of  individuals 
contracting  with  such  utility  to  sub- 
ordinate their  rights  of  contract  to 
the  same  public  welfare.  The  po- 
lice power  of  the  state  is  impartial 
between  utility  and  contractors,  re- 
quiring both  to  aurr^Mier  rights  for 
the  general  weal.  The  public  need 
to  preserve  the  utility  in  strong 
financial  condition,  in  order  that  it 
may  better  serve,  is  frequently  as 
important  as  the  need  to  guard  the 
public  against  extortion.  The  right 
of  the  utility  to  protection  must  not 
be  permitted  to  grow  dim,  in  the 
presence  of  that  other  and  more 
popular  right  of  exercising  a  control 
over  its  functions.  Both  subserve 
the  same  public  purpose.  From  the 
findings  of  the  Commission,  show- 
ing the  unfavorable  financial  condi- 
tion of  the  power  company,  it  is  ap- 
Earent  that  the  public  interest  will 
e  better  served  by  permitting  a  fair 
return  on  the  property  valuation 
over  and  above  ordinary  expenses, 
than  by  requiring  the  company  to 
serve  without  return,  to  the  possible 
ruin  of  those  who  have  invested 
thereiUi  and  to  the  discouragement 
of  others  from  enibarking  upon  sim- 
ilar enterprises. 

A  case  quite  analogous  to  this  was 
recently  decided  in  Union  Dry 
Goods  Co.  V.  Georgia  Pub.  Service 
Corp.  248  U.  S.  872,  63  L.  ed.  809, 
—  A.L.B.  --,  89  Sup.  Ct  Rep.  117, 
affirming  146  Ga.  668,  89  S.  E.  779. 
There  the  atate  of  Georgia,  through 
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be  paid  by  those  not  holding  sndi 
oontracts.  In  other  words,  the  ef- 
fect would  be  to  recognise  the  con- 
tract action  of  individuals  as  of  su- 
perior dignity  to  the  police  power 
of  the  state,  a  result  tantamount  t^ 
a  denial  of  sovereignty  in  the  state 
in  the  exercise  of  one  of  its  most 
sacred  and  sovereign  powers.  Such 
an  argument  is  untenable.  Benwood 
V.  Public  Service  Commission,  su- 
pra, where  the  f  randiise  agreement 
involved  was  entered  into  prior  to 
the  enactment  of  the  Public  Service 
Commission  Act;  Shrader  v.  Steu- 
benville,  E.  L.  &  B.  Valley  Traction 
Co.  _  W.  Va.  —,  P.U.R.1919D,  895, 
99  S.  E.  207;  Yeatman  v.  Towers, 
126  Md.  513,  F.U.R.1915E,  811,  95 
Atl.  158. 

There  is  presented  here  no  ques- 
tipn  involving  the  capacity  of  the 
state  to  contract  away  its  right  to 
the  proper  exercise  of  its  police 
power,  such  as  was  presented  in  In- 
terurban  R.  &  Terminal  Co.  v.  Pub- 
lic Utilities  Commission,  98  Ohio 
St.  287, 120  N.  K  831,  and  Virginia- 
Western  Power  Co.  v.  Com.  —  Va. 
— ,  —  A.L.R.  — ,  P.U.R.1919E,  766, 
99  S.  E.  723.  Nor  is  any  such  ques- 
tion raised  as  was  before  the  Su- 
preme Court  of  the  United  States  in 
Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  S.  899,  63  L.  ed. 
660,  6  A.L.R.  1648,  P.U.R.1919D, 
239,  39  Sup.  Ct.  Rep.  849,  recently 
decided. 

The  last  ground  upon  which 
protestants  attack  the  order  of  the 
Commission  is  that  the  ratee  allowed 
are  unreasonable.  The  Commission 
found  as  a  fact  that  the  fair  value  of 
the  power  company's  investment  as 
a  rate  base,  upon  which  it  was  en- 
titled to  earn  a  reasonable  return,  as 
of  September  30, 1918,  was  approxi- 
mately $9,860,000.  It  further  found 
that  the  company  had  not  earned 
during  any  year  of  its  history,  a  re- 
turn sufficient  to  pay  its  fixed 
charges  and  to  enable  it  to  set  aside 
a  fund  to  cover  accrued  deprecia«> 
tion,  and  that  the  operations  of  the 
company  since  it  commenced  busi- 
ness had  resulted,  as  of  September 
30,  1918,  in  a  deficit  something  in 


its  Railroad  Commission,  fixed  rea« 
sonable  rates  to  be  charged  by  a  util- 
itgr  for  supplying  electricity  to  the 
inhabitants  ot  a  city,  which  super- 
seded lower  rates  agreed  upon  in  an 
existing  time  contraet  made  previ-* 
ously  between  the  company  and  a 
consumer.  That  result,  however, 
was  held  to  be  a  legitimate  effect  of 
a  valid  exercise  of  the  police  power, 
not  impairing  the  obligation  of  con- 
tract or  deriving  the  consumer  of 
property  without  due  process  of  law. 
See  also  Portland  R.  Light  &  P.  Co. . 
V.  Railroad  Commission,  229  U.  S. 
397,  412,  57  L.  ed.  1248,  1268,  33 
Sup.  Ct.  Rep.  820 ;  United  Fuel  Gas 
Co.  V.  Public  Service  Commission, 
73  W.  Va.  571,  591,  80  S.  E.  931; 
Baltimore  &  O.  R.  Co.  v.  Public 
Service  Commission,  81  W.  Va.  457, 
L.R.A.1918D,  268,  94  S.  E.  545; 
Raymond  Lumber  Co.  v.  Raymond 
Light  &  Water  Co.  92  Wash.  330, 
L.R.A.1917C,  §74,  P.U.R.1916P,  437, 
169  Pac.  133 ;  note  to  Pinney  &  B. 
Co.  V.  Los  Angeles  Gas  &  E.  Corp. 
L.R.A.1915C,  282. 

But  it  is  said  the  contracts  in  this 
case  were  entered  into  before  the 
Public  Service  Commission  Act  was 
enacted,  and,  therefore,  are  on  a 
different  and  higher  plane  than 
those  of  subsequent  date.  To  adopt 
such  a  holding  would  be  to  permit 
private  contracts  to  dispossess  the 
state  of  a  portion  of  its  police  pow- 
er, where  the  statute  enacted  pur- 
suant to  that  power  was  subsequent 
to  such  contracts*  That  would  re- 
sult in  discrimination  of  the  worst 
type,  when  the  service  rendered  by 
a  utility  required  law  to  be  without 
discrimination.  The  Commission 
might  authorize  a  rate  which, 
according  to  its  estimate,  would 
yield  a  reasonable  return,  but 
those  who  were  so  fortunate  as 
to  possess  contracts  with  the  util- 
ity would  be  entirely  without  the 
scope  of  such  order,  and  would  pay 
for  the  service  at  a  rate  lower  than 
is  paid  by  those  subject  to  the  Com- 
mission's •  order.  The  resulting 
difference  between  the  estimated 
and  actual  yield  would  necessarily 
be  made  up  by  a  still  higher  rate  to 
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excess  of  $1,000,000.  Under  the 
rates  allowed  by  the  Commission  it 
is  estimated  that  the  company  will 
be  enabled  ''to  pay  its  operating  ex- 
penses, and  in  addition  thereto  earn 
a  net  return  of  approximately  8  per 
cent  upon  the  value  of  its  invest- 
ment." There  be- 
SiSS-Xii-*  ing  evidence  to 
fe^ie^.  •'  '*''**"  support  this  finding, 

it  will    not  be  re- 
viewed by  this  court.    Norfolk  & 


W-  R.  Co.  v.  Public  Service  Commis- 
sion, 82  W.  Va.  408,  —  A.L.R-  — , 
RU.R.1918E,  737,  96  S.  E.  62.  The 
general  subject  of  the  conclusive- 
ness of  orders  of  the  Public  Service 
Conunission  in  this  court  is  more 
fuUy  discussed  in  United  Fuel  Gas 
Co.  V.  Public  Service  Commission, 
78  W.  Va.  671,  582,  588,  80  S.  E. 
931. 

For  the  reasons  stated,  we  af- 
firm the  order  of  the  Commission. 


ANNOTATION. 

reculatkm  of  rates  to  oonsomers  of  gas  or  electricity  transi^orled 

slate  lines  for  light  or  ponrer  purpoaes. 


The  present  annotation  is  confined, 
in  the  main,  to  a  treatment  of  the  ques- 
tion of  the  right  of  a  state  to  regulate 
the  rates  charged  to  consumers  by 
companies  transporting  gas  or  elec- 
tricity to  or  from  such  state,  as  dis- 
tinguished from  its  right  to  exercise 
its  police  power  or  other  sovereign 
rights  over  companies  so  engaged, 
with  respect  to  the  right  so  to  import 
or  export  such  commodities,  and  to 
regulate  rates  of  transportation,  etc. 
Illustration  of  the  class  of  cases  thus 
excluded  is  afforded  by  West  v.  Kan- 
sas Natural  Gas  Co.  (1911)  221  U.  S. 
229,  55  L.  ed.  716,  86  L.R.A.(N.S.) 
1193,  81  Sup.  Ct.  Rep.  564,  which  is 
oited  in  the  reported  case  (Mill  Creek 
C50AL  A  Coke  Co.  v.  Public  Sebvice 
Commission,  ante,  1081),  and  which 
involved  the  question  of  the  right  of 
a  state  to  forbid  the  exportation  of 
natural  gas. 

It  seems  to  be  well  settled  that  the 
transportation  itself  from  one  state  to 
another  of  electricity  (Washington 
Water  Power  Co.  v.  Montana  Power 
Co.  (Idaho)  P.U.R.1916E,  144;  Re  Ap- 
palachian Power  CJo.  (W.  Va,)  P.XJ.R. 
1916D,  286;  MILL  CREEK  COAL  &  COKE 
Co.  V.  Public  Sbrvigb  Commission  (re- 
ported herewith)  ante,  1081)  and  nat- 
ural gas,  when  reduced  to  possession 
(Public  Utilities  Commission  v.  Lan- 
don  (1919)  249  U.  S.  286,  63  L.  ed. 
677,  P.U.R-1919C,  834,  39  Sup.  Ct.  Rep. 
268,  decree  modified  on  another  point 
in  (1919)  249  U.  S.  590,  68  L.  ed.  791, 
39  Sup.  Ct.  Rep.  389;  State  ex  rel.  Cas- 
ter V.  Flannelly   (1915)  96  Kan.  372, 


P.U.R.1916C,  810,  162  Pac.  22;  West 
Virginia  &  M.  Gas  Co.  v.  Towers 
(1919)  —  Md.  — ,  P.U.R.1919D,  332, 
106  Atl.  265;  PeAnsylvania  Gas  Co.  v. 
Public  Service  Commission  (1919)  225 
N.  Y.  397,  P.U.R.1919C,  663,  122  N.  E. 
260  (judgment  entered  pursuant  to 
mandate  affirmed  by  the  United  States 
Supreme  Court  in  [U.  S.  Adv.  Ops. 
1919-20,  p.  306]  —  U.  S.  — ,  64  L.  ed. 
— ,  40  Sup.  Ct.  Rep.  — );  Traders  & 
Labor  Council  v.  Fayette  County  Gas 
Co.  (Pa.)  P.U.R.1918B,  165),  is  "com- 
merce" between  the  states,  within  the 
meaning  of  the  commerce  clause  of  the 
Federal  Constitution. 

And  while  a  company  transporting 
natural  gas  from  one  state  to  another 
may  sell  and  deliver  the  gas  so  trans- 
ported to  local  distributing  companies, 
free  from  unreasonable  interference 
by  the  state  (Public  Utilities  Commis- 
sion V.  Landon  (U.  S.)  supra),  it  has 
been  held  that  the  sale  and  delivery 
of  gas  to  customers  at  burner  tips,  by 
local  distnbuting  companies  operating 
under  special  franchises,  and  the  pay- 
ment of  two  thirds  of  the  receipts  to 
the  gas  company  furnishing  the  same 
through  interstate  pipe  lines,  do  not 
constitute  any  part  of  interstate  com- 
merce and  the  interstate  operator  can- 
not complain  of  state  regulation  of 
the  local  rates  as  confiscatory  and  un- 
duly burdensome  on  interstate  com- 
merce, under  the  14th  Amendment, 
neittier  the  operation  of  the  local  com- 
pany under  special  franchise,  nor  the 
payment  of  a  definite  percentage  of 
the  product  of  their  sales,  being  an 
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integral  part  of  the  interstate  busi- 
ness of  the  company  furnishing  the 
gas  from  another  state  (ibid.,  revers- 
ing on  this  point  (1916)  P.U.R.1917A, 
120, 234  Fed.  152;  (1917)  P.U.R.1918A, 
31,  242  Fed.  658;  and  (1917)  246  Fed. 
950). 

And  it  has.  been  held  that  the  fixing 
by  the  state  where  sold,  of  rates  of 
sale  for  gas  and  electricity  transport- 
ed from  another  state,  as  distin- 
guished from  rates  of  transportation, 
is  a  matter  which  affects  chiefly  those 
in  the  community  where  it  is  sold, 
and  that*  so  far  as  it  is  neither  dis- 
criminatory nor  confiscatory,  it  throws 
no  burden  upon  the  citizens  of  the 
producing  state,  and  is  not  an  unlaw- 
ful regulation  of  interstate  c<»nmerce. 
Washington  Water  Power  Co.  v.  Mon- 
tana Power  Co.  (Idaho)  P.U.R.1916E, 
144;  Pennsylvania  Gas  Co.  v.  Public 
Service  Commission  (1919) )  225  N.  Y. 
397,  P.U.R.1919C,  663,  122  N.  E.  260; 
Traders  A  Labor  Council  v.  Fayette 
County  Gas  Co.  (Pa.)  P.U.R.1918B, 
165;  Mill  Creek  Coal  &  Coke  Co.  v. 
Public  Sbrvigb  Commission  (reported 
herewith)  ante,  1031.  In  the  Wash- 
ington Wster  Power  Co.  Case,  the 
Idaho  Utilities  Commission,  in  ruling 
that  the  interstate  distribution  of  elec- 
tricity transmitted,  from  another  state 
was  not  interstate  commerce  so  that 
state  regulation  thereof  was  valid,  at 
least  in  the  absoice  of  the  actual  tak- 
ing of  control  by  Congress,  said :  "The 
Commission  assumes  that  such  trans- 
mission of  electrical  energy  is  a  trans- 
action of  interstate  commerce,  but  it 
does  not  follow  therefrom  that  the 
distribution  of  such  energy  within  the 
state  of  Idaho  is  a  transaction  of  in- 
terstate commerce^  although  the  regu* 
lation  of  such  distribution  may  affect 
interstate  commerce.  The  electrical 
energy  which,  after  having  been  de- 
livered to  the  distributer,  is  being  dis- 
tributed in  Idaho  to  the  users,  has 
ceased  to  be  an  article  of  trade  be- 
tween Montana  and  Idaho,  regardless 
of  whether  the  distributer  is  or  is  not 
the  transmitter.  The  electrical  energy 
purchased  in  Montana  and  transmitted 
in  bulk  into  Idaho  is  a  subject  of  in- 
terstate commerce  while  it  retains  that 
character.  The  act  of  breaking  up 
this  energy  by  its  owner  for  the  pur- 


pose of  distribution  is  not  commerce 
in  and  of  itself,  but  the  sale  of  the 
broken-up  energy,  or  the  resale  of  the 
energy  in  its  original  form,  is  com- 
merce, and,  if  such  sale  or  resale  is 
wholly  within  the  state  of  Idaho,  it 
is  not  interstate  commerce.  In  the 
absence  of  any  discrimination  against 
electrical  energy  generated  in  or 
transmitted  from  another  state,  and 
in  the  absence  of  any  action  by  Con- 
gress indicating  that  Federal  super- \ 
vision  has  been  assumed,  this  Commis- 
sion cannot  see  how  the  impartial 
state  regulation  of  the  distribution  of 
such  energy  within  the  state  can  be 
repugnant  to  the  provisions  of  the 
Federal  Constitution,  as  affecting  in- 
terstate commerce  in  any  essential  or 
vital  part,  or  as  preventing  or  unrea- 
sonably burdening  interstate  com- 
merce. The  local  distribution  of  elec- 
trical energy  is  peculiarly  a  subject  of 
local  concern,  and  is  not  a  subject 
requiring  uniformity  of  regulation  as 
between  states;  and  this  Commission 
believes  that  the  state  has  a  right  to 
enact  reasonable  laws  governing  such 
distribution  within  its  borders,  in  the 
iibsence  of  Federal  control.  Whenever 
Congress  shall  act  so  as  to  place  the 
matter  under  exclusive  Federal  con- 
trol, the  state,  under  the  provisions  of 
§  79  pf  the  Public  Utilities  Act,  at 
once  surrenders  its  right  to  regulate. 
The  Comnussion  assumes  that  Con- 
gress has  not  so  acted.  To  hold  that 
electrical  energy  generated  in  Mon- 
tana, or  tiransmitted  from  Montana, 
can  by  reason  of  that  fact  be  dis- 
tributed in  Idaho  for  compensation 
without  regulation,  while  the  local 
distribution  of  electrical  energy  gener- 
ated in  Idaho  is  subjected  to  regula- 
tion, would  be  contrary  to  public 
policy.  .  .  •  If  a  distributer  of  elec- 
trical energy  could,  by  reason  of  hav- 
ing his  generating  station  located 
without  the  state,  without  state  regu- 
lation, enter  a  field  located  within  the 
state  of  Idaho,  adequately  served  by 
an  electrical  corporation  having  its 
entire  plant  located  within  the  state 
of  Idaho,  and  operating  under  a  sched- 
ule of  reasonable  rates  and  under 
rules  and  regulations  prescribed  by 
the  state,  in  competition  .with  such 
electrical   corporation,   such   unregu- 
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lated  distributer  could,  if  possessed  of 
sufficient  financial  resources,  destroy 
the  investment  of  the  electrical  cor- 
poration subject  to  state  control,  un- 
less the  state  should  give  up  the  exer- 
cise of  its  right  to  regulate  such  elec- 
trical corporation,  and  thus  open  the 
field  to  unregulated  and  'cutthroat' 
competition, — a  condition  which  bit- 
ter experience  has  taught  the  x>eople 
of  Idaho  is  economically  unsound,  and 
'  not  desired.  If  the  state  of  Idaho  can- 
not regulate  the  local  distribution  in 
Idaho  carried  on' by  the  competitor,  a 
portion  of  whose  generating  and  trans- 
mission system  happens  to  be  located 
beyond  the  boundary  line  of  the  state, 
it  would,  in  order  to  do  justice  to  the 
competitor  whose  plant  happens  to 
be  located  wholly  within  the  state,  and 
in  order  not  to  hamper  the  develop- 
ment of  the  material  resources  of  the 
state,  be  compelled  to  give  up  its  right 
'to  regulate  electrical  corporations, 
which  would  operate  to  deprive  the 
state  of  its  right  to  so  regulate  under 
its  police  power  in  the  interest  of  the 
welfare  of  its  people."  And  in  Penn- 
sylvania Gas  Co.  V.  Public  Service 
Commission  (1919)  225  N.  Y.  397, 
P.U.R.1919C,  663, 122  N.  E.  260  (judg- 
ment entei'ed  pursuant  to  mandate 
affirmed  by  the  United  States  Supreme 
Court  in  [U.  S.  Ads.  Ops.  1919-20, 
p.  806]  —  II.  S.  — ,  64  L.  ed.  — , 
40  Sup.  Ct.  Rep.  — ),  the  court  of 
appeals  affirmed  (1918)  184  App. 
Div.  556,  which  held  that,  in  the  ab- 
sence of  congressional  action,  a  state 
may  regulate  the  price  of  natural  gas 
imported  from  another  state,  and  sold 
within  its  borders,  and  reversed 
(1918)  108  Misc.  87,  P.U.R.1918D,  501, 
169  N.  Y.  Supp.  820,  where  the  court 
held  that  the  state  Commission  had 
no  power  to  regulate  the  rates  in  ques^ 
tion  because  the  sales  made  by  the 
company  constituted  interstate  com- 
merce, in  consequence  of  which  regu- 
lation of  the  rates  would  be  in  the 
nature  of  a  burden  or  restriction,  even 
though  no  discrimination  existed,  and 
irrespective  of  whether  or  not  Con- 
gress had  legislated  on  the  subject, 
and  granted  a  writ  of  prohibition  di- 
rected to  the  New  York  State  Public 
Service  Commission,  second  district, 
restraining  the  fixing  of  rates  under 


a  decision  by  it  (Davis  v.  Pennsylva- 
nia Gas  Co.  (1917;  N,  Y,  2d  DiBt.) 
P.U.R,1917F,  611),  to  the  effect  that 
the  fact  that  the  natural  gas  in  ques- 
tion was  brought  from  Pennsylvania 
did  not,  in  the  absence  of  congres- 
sional action,  deprive  the  Commission 
of  jurisdiction  to  fix  a  proper  rate  to 
be  charged  therefor.  The  court  of 
appeals  again  distinguished  between 
state  regulation  of  the  price  of  gas 
transported  from  another  state,  and 
regulation  of  the  rates  of  such  trans- 
portation, saying :  "We  deal  here  with 
a  different  situation  [from  regulation 
of  transportation  rates  ] .  There  is  here 
no  regulation  of  transportation.  .  .  . 
There  is  no  regulation  of  a  duty  owing 
equally  to  two  states.  There  is  regu- 
lation of  a  duty  owing  to  one  of  them 
alone.  The  seller  of  most  things  has 
the  right  to  sell  at  whatever  price  he 
will.  This  petitioner  has  lost  that 
right  by  the  acceptance  of  a  public 
'  franchise  in  consideration  of  a  public 
service.  .  .  .  The  service  is  due  to 
the  state  from  which  the  privilege 
proceeds.  Until  Congress  shall  inter- 
vene, it  is,  therefore,  the  police  power 
of  New  York  that  controls  the  sale 
of  gas  to  consumers  in  New  York^ 
There  is  no  division  of  the  power  be- 
tween New  York  and  Pennsylvania. 
There  is  no  more  a  division  of  power 
than  when  we  regulate  our  f^ees  for 
wharfage,  or  our  tolls  for  artificial 
waterways.  In  these  matters,  protec- 
tion of  our  own  inhabitants  is  a  duty 
that  is  ours  and  no  one's  else.  The 
power  may  be  displaced;  but,  until 
displaced,  it  is  undivided.  Here,  then^ 
is  the  decisive  distinction  between  the 
regulation  of  the  price  of  gas,  and 
that  of  rates  of  transportation.  There 
is  no  room  for  conflict  of  authority^ 
for  clashing  regulations.  The  stat- 
ute has  a  sphere  of  operation  that  is 
not  national,  but  local.  ...  It  is 
idle  to  speak  of  the  need  of  uniformity 
of  action  by  states  of  equal  compe- 
tence when  there  is  only  one  state 
whose  action  is  involved.  But  even 
within  the  state,  diversity  rather  than 
uniformity  is  exacted  by  the  condi- 
tions of  the  business.  Rates  adequate 
in  one  city  are  inadequate  in  another. 
The  local  needs  are  best  known  to 
local    agencies    of    government.    No 
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central  authority,  acting  f^r  tha  na- 
tioo  aa  a  whoU»  will  readily  discern 
them.  The  caae  cames,  then»  te  thia: 
We  have  a  sale  of  a  siBgle  caminodity. 
We  have  a  ixre-existiag  duty  to  sell  it 
at  fair  rates.  We  have  a  transactioii 
where  oeniiicting  regulations  by  the 
states  are.  impossible*  for  the  public 
duties  regulated  are  fulfilled  in  one 
atate  only*  We  have  a  statute  which 
declares  a  duty  that  would  exist  with* 
out  it^  and  establishes  a  new  agency  of 
government  to  insure  obedience.  The 
silence  of  Congress  cannot  be  inter- 
preted as  a  declaration  that  public 
service  corporations*  serving  the  needs 
of  the  locality*  may  charge  anything 
they  please.  .  .  •  The  local  regula- 
tion stands  until  Congress  occupies 
the  field." 

And  the  rule  that  the  sale  of  im- 
ported natural  gas  is  no  part  of  in- 
terstate commerce,  and,  therefore,  that 
such  distribution  is  subject  to  state 
regulation,  would  seem  to  be  especial- 
ly applicable  where  the  gas  has  lost 
its  interstate  character  by  being  min- 
gled with  gas  produced  locally.  For 
instance,  in  State  ex  rel.  Caster  v, 
Plannelly  (1915)  96  Kan,  872,  P.U.R, 
1916C,  810,  152  Pac.  22,  it  was  ex- 
'pressly  held  that  it  was  no  part  of 
interstate  commerce  to  sell  natural 
gas  to  the  consumers  thereof  in  Kan- 
sas, where  the  gas  sold  was  produced 
in  both  Kansas  and  Oklahoma,  and 
that  produced  in  Oklahoma,  after  be- 
ing conveyed  to  Kansas,  was  so  com- 
mingled in  the  pipe  lines  carrying  the 
aame,  with  the  gas  produced  in  Kan- 
sas, that  it  was  impossible  to  separate 
or  distinguish  the  two.  In  other 
words,  the  imported  gas  had  become 
BO  mixed  with  the  common  mass  of 
property  in  the  state  that  it  had,  un- 
der the  "original  package"  doctrine, 
become  snbject  to  state  legislation. 
And  a  similar  conclusion  was  reached 
in  Manufacturers'  Light  Jb  Heat  Co« 
v.  Ott  (1914)  216  Fed.  940,  where,  in 
liolding  that  a  West  Virginia  regula- 
tion fixing  a  reasonable  price  to  be 
charged  by  a  gas  company  doing  busi- 
ness in  three  states  for  the  natural 
gas  furnished  by  it  to  consumers  in 
Wost  Virginia,  was  not  an  unlawful 
regulation  of  interstate  commerce^ 
JM^withsianding  the  fact  that  some  of 


the  gas  came  from  other  states,  es-^ 
peoially  so  long  as  Congress  had  not 
enacted  any  controUing  legislation. 
Woods,  Circuit  Judge,  said :  ''We  are 
unable  to  agree  that  the  fixing  of  tiie 
rates  to  be  charged  by  complainaHts  to 
their  customers  in  West  Virginia  is 
an  unlawful  regulation  of  interstate 
commerce.  The  regulation  of  com- 
panies engaged  in  the  transportation 
of  gas  is  expressly  excluded  from  the 
scope  of  the  Interstate  Commerce  Stat- 
ute. Neither  the  West  Virginia  stat- 
ute, ner  the  orders  of  the  Commission, 
purport  to  iitterfare  in  any  manner 
with  the  transpoztation  of  natural  gas 
from  West  Virginia  to  other  states. 
Nothing  is  attempted  except  the  regu* 
latien  of  the  prieos  of  natural  gas  to 
the  citizens  of  West  Virginia  to  be 
charged  by  corporations  operating  in 
West  Virginia,  under  state  authority. 
The  action  of  these  eorporations  in 
uniting  their  operations  with  those  of 
like  corporations  of  Ohio  and  Penn- 
sylvania, in  pumping  gas  into  a  com- 
mon systCTi  of  pipes  supplying  cus- 
tomers in  the  three  states,  may  pro- 
duce the  result  that  some  gas  from 
Ohio  and  Pennsylvania  cimies  into 
West  Virginia,  aUhough  it  is  undis- 
puted that  a  much  larger  quantity  of 
gas  goes  out  of  West  Virginia  into 
Ohio  and  Pennsylvania  than  can  pos- 
sibly come  in  from  these  states.  But 
this  interfiow  of  gas  from  one  state 
to  another,  according  to  the  i^ressure 
from  the  main  gas  pipes  as  cotmnon 
reservoirs,  cannot  affeet  the  power  of 
the  state  of  West  Virginia  to  make 
reasonable  regulations  as  to  rates  for 
gas  furnished  to  its  own  citizens. 
.  .  .  It  is  not  necessary  to  decide 
whether  the  Congress  may  not  regu- 
late charges  for  natural  gas  under 
such  conditions,  and  ander  the  well- 
known  rule  Idra  court  should  not  an- 
ticipate that  question.  In  the  present 
state  of  the  law,  the  Congress  having 
taken  no  action,  it  was  clearly  within 
the  power  of  the  state  legislature  to 
provide  for  the  protection  of  its  own 
citizens  against  exceswve  charges.  If 
it  be  asswned  that  interstate  com- 
merce will  be  incidentally  affected, 
yet  the  regulation  of  the  local  charges 
of  a  natural  gas  company  as  a  pub* 
lie  service  corporation  is  within  the 
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police  power  of  the  state  until  the 
Congress  sees  fit  to  act/'  And  see  to 
the  same  effect,  Traders  &  Liabor 
Council  V.  Fayette  County  Gas  Co. 
(P*u)  P.U.R.1918B,  166,  which  in- 
volved  the  question  of  the  right  of 
a  state  to  regulate  the  rates  charged 
for  gas,  a  part  of  which  was  imported 
from  another  state.  However,  Uie  Su* 
preme  Court  of  the  United  States  has 
held  that  the  interstate  commerce, 
arising  from  the  transporting  of  nat- 
ural gas  procured  in  one  state,  to  an- 
other state  for  sale,  is  not  affected 
by  the  fact  that  a  small  amount  of 
domestic  natural  gas  is  inseparably 
mingled  with  it  in  the  latter  state, 
and,  consequently,  that  the  transport- 
ing company  can  complain  of  a  con- 
fiscatory rate  therefor  fixed  by  a  state 
Commission,  as  violative  of  the  com- 
merce clause  of  the  Federal  Consti- 
tution. Landon  ▼.  Public  Utilities 
Commission  (1916)  P.U.R.1917A,  120, 
284  Fed.  152;  Landon  v.  Public  Utili- 
ties Commission  (1917)  P.U.R.1918A, 
31,  242  Fed.  668,  both  of  which  were 
reversed  on  other  grounds  in  (1919) 
249  U.  S.  286,  63  L.  ed.  677,  P.U.R. 
1919C,  884,  39  Sup.  Ct  Rep.  268,  the 
decree  in  which  was  vacated  and  the 
judgment  modified  on  another  point 
in  (1919)  249  U.  S.  690,  68  L.  ed.  791, 
39  Sup.  Ct  Rep.  889.  Nor  is  the  in- 
terstate character  of  the  transporta- 
tion affected  by  the  fact  that  the  gas 
is  stored  in  the  state  to  which  it  has 
been  transported,  where  such  storing 
is  merely  a  necessary  incident  to  its 
proper  and  efficient  transportation. 
Landon  v.  Public  Utilities  Commission 
(1917)  245  Fed.  960,  reversed  on  other 
grounds  in  (1919)  249  U.  S.  286,  63 
L.  ed.  577,  P.U.R.1919C,  834,  89  Sup. 
Ct.  Rep.  268,  the  decree  in  which  was 
vacated  and  the  judgment  modified 
on  another  point  in  (1919)  249  U.  S. 
590,  68  L.  ed.  791,  89  Sup.  Ct.  Rep. 
389.  But  the  Mainland  court  of  ap- 
peals, in  applying  the  ^'original  pack- 
age^^  doctrine  to  the  importing  and 
selling  of  natural  gas,  has  held  that 
where  the  gas  was  transported  under 
such  pressure  that  it  had  to  pass 
through  regulators  so  as  to  reduce  the 
pressure  and  permit  domestic  con- 
sumption, and  pass  through  pipes  in 
streets  under  permission  from  local 


authorities,  as  well  as  pipes  owned  by 
the  ultimate  consumer,  such  delivery 
constituted  such  a  breaking  of  the 
original  package  as  to  make  the  serv- 
ice rates  subject  to  state  regulation. 
West  Virginia  &  M.  Gas  Co.  v.  Towers 
(1919)  —  Md.  — ,  P.U.R.1919D,  332, 
106  Atl.  265.  The  court  seems  to  have 
based  its  conclusion  upon  grounds 
somewhat  at  odds  with  the  Landon 
Case.  Among  other  things,  it  said: 
"In  determining  the  question  whether 
the  gas  here  involved  was  sold  by  the 
defendant  corporations  in  the  original 
package  or  form  in  which  it  was  trans- 
ported into  this  state,  we  must  con- 
sider the  effect  upon  it  when  it  leaves 
the  main  line  of  its  travel  and  enters 
into  the  intermediate  lines  for  sale 
and  distribution,  and  whether,  there- 
after, it  is  national  in  its  nature.  It 
is  admitted  that  at  such  time  its  pres- 
sure is  reduced,  and  it  is  reduced  be- 
cause the  pressure  in  the  main  pipe 
is  too  high  for  service  to  the  con- 
sumers. At  this  point  it  is  separated 
from  the  other  gas  in  the  main  pipe 
and  forced  into  the  intermediate  lines, 
from  whence  it  cannot  return  to  the 
main  line,  but  remains  in  such  inter- 
mediate pipe  lines  to  be  consumed 
when  needed.  Whether  the  gas  is 
separated  from  the  general  bulk  of 
gas  and  confined  in  the  intermediate 
pipe  lines,  where  it  cannot  return  to 
the  main  pipe  line^  and  where  it  must 
remain  until  consumed,  or.  whether  it 
is  so  separated  and  stored  in  tanks 
awaiting  consumptioii,  the  effect  is 
the  same,  in  our  opinion,  in  determin- 
ing the  question  whether  the  original 
package  has  been  broken  and  the  gas 
mixed  with  the  common  mass  of  prop- 
erty in  this  state.  There  may  be  a 
constant  movement  of  the  molecules  of 
the  gas,  but  we  do  not  see  how  thia 
movement^  beeause  of  the  peculiar 
properties  of  the  article,  can  affect  the 
question  to  be  determined.  It  also^ 
before  reaching  the  consumer,  has  ta 
pass  not  only  through  pipes  laid  in 
the  streeta  of  the  towns  or  villages^ 
which  is  done  under  rights  aequired 
from  local  authorities,  bttt  through 
pipes  belonging  to  the  owiMr  of  the 
premises  upon  which  the  gas  is  con<^ 
sumed.    These  facts  all  aid  in  charae^ 
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teriziBflt  the  tranaaction  as  being  of  a 
locals  and  not  of  a  national,  nature. 
The  gas  when  it  leaves  the  main  lines* 
where  it  is  separated  from  the  bulk 
of  gas  in  such  lines  and  forced  into 
the  intermediate  lines  and  the  pipes 
of  the  tndividaal  consumers*  where  it 
cannot  return  to  the  main  line,  and 
where  it  remains  until  used,  is,  we 
think,  such  a  breaking  of  the  original 
package  as  to  remove  it  from  inter- 
state commerce  and  to  make  it  sub- 
ject to .  state  legislation,  and  conse- 
quently a  subject  of  regulation  by  the 
Public  Service  Commission  of  this 
state,  in  respect  to  the  powers  grant- 
ed t^e  Commission."  It  will  also  be 
remembered  that  this  decision  is  criti- 
cized in  the  reported  case  (Mill 
Cbeek  Coal  &  Coke  Co.  v.  Public 
Service  Commission,  ante,  1081).  And 
in  Re  Appalachian  Power  Co.  (W,  Va.) 
P.U-R.1919D,  286,  the  West  Virginia 
Public  Service  Commission  held  that 
it  had  power  — ^at  least,  in  the  absence 
of  congressional  action — ^to  regulate 
the  rates  Charged  by  an  electric  com- 
pany for  current  generated  outside  of 
the  state,  brought  into  the  state  at  a 
high  voltage,  and  therein  transformed 
to  lower  voltages  and  transmitted  by 
local  distributing  lines  to  its  several 
customers.  It  also  appeared  in  this 
case  that  a  relatively  small  part  of  the 
current  was  generated  within  the 
state,  but  this  fact  evidently  did  not 
in  any  way  influence  the  decision. 

And  even  assuming  that  the  sale  of 
imported  electricity  or  natural  gas  is 
interstate  commerce,  it  has  been  held 
that  it  is  subject  to  reasonable  state 
control  until  Congress  acts.  Manu- 
facturers' Light  &  Heat  Co.  v.  Ott 
(1914)  )  215   Fed.   940;   Washington 


Water  Power  Co.  v.  Montana  Power 
Co.  (Idaho)  P.U.R.1916E,  144;  State 
ex  rel.  Caster  v.  Flannelly  (1915)  96 
Kan.  372,  P.U.R.1916C,  810,  152  Pac. 
22.  And  see  Pennsylvania  Gas  Co.  v. 
Public  Service  Cwimission  (1919)  225 
N,  Y.  897»  P.U.R.1919C,  663,  122  N.  E. 
260  (judgment  entered  pursuant  to 
mandate  affirmed  by  the  United  States 
Supreme  Court  in  [U.  S.  Adv.  Ops, 
1919-20,  p.  306]  —  U.  S,  — ,  64  L. 
ed.  — ,  40  Sup.  Ct.  Rep.  — ),  affirm- 
ing (1918)  184  App.  Div.  556,  P.U.R. 
1919A,  372,  171  N.  Y.  Supp.  1028, 
which  reversed  (1918)  108  Misc,  37, 
P.U.R.1918D,  501,  169  N.  Y.  Supp. 
820,  as  set  out  and  quoted  supra.  See 
also  Trades  &  Labor  Council  v.  Fay« 
ette  County  Gas  Commission  (Pa.) 
P.U.R.1918B,  165.  This  is  upon  the 
theory  that  natural  gas  and  electricity 
are  characteristically  and  peculiarly 
local  products,  and  that,  being  neither 
national  in  their  nature  nor  admitting 
of  one  uniform  system  of  regulation, 
they  are  not  that  kind  of  interstate 
commerce  which  requires  exclusive  leg- 
islation by  Congress.  See  State  ex  rel. 
Caster  v.  Flannelly  (1915)  96  Kan.  872, 
P.UJR.1916C,  810,  152  Pac.  22,  supra. 
In  \^ashington  Water  Power  Co.  v. 
Montana  Power  Co.  (Idaho)  P.U.R. 
1916E,  144,  the  Idaho  Public  Utilities 
Commission  expressly  ruled  that  the 
fact  that  the  transmission  into  that 
state  of  electrical  energy  for  distribu- 
tion to  the  public,  for  compensation, 
is  subject  to  regulation  by  it,  does  hot 
impose  a  burden  on  interstate  com- 
merce, although,  under  the  Idaho  stat- 
utes, mining  companies  may  import 
electricity  for  their  own  use  without 
regulation  by  the  Commission. 

G.  J.  C. 


WILLIAM  R.  HARRIS,  Impleaded,  etc.,  Plff.  in  Err., 

V. 

THOMAS  KEEHN  et  al. 

New  Mexico  Supreme  Court  ^  September  24,  19i0» 
(~  N.  M.  — ,  184  Pac  527.) 

Landlord  and  tenant  —  riglit  of  dispossessed  tenant. 

A  tenant  in  possession  under  an  unexpired  lease,  who  has  not  abandoned 
the  premises,  although  not  upon  them  when  entry  thereon  is  made,  has  a 

Headnotes  by  Reynolds,  J. 
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right  to  the  possession  of  said  premises  against  the  workl,  and  may  re- 
cover damages  from  one  who  disturbs  or  deprives  him  of  such  possession. 
ISee  note  an  this  quesfHon  begirming  on  page  1103.] 


Ebbm  to  the  District  Court  for  Lincoln  Counly  (Bickardson,  J.)  to 
review  a  judgment  in  favor  of  plaintiffs  in  a  snit  to  recover  damages  for 
alleged  conspiracy  to  deprive  plaintiffs  of  tiie  beneiit  of  a  lease  to  them 
from  defendants  Harper.    Affirmed. 


Statement  by  Raynolds,  J. : 

This  case  arose  out  of  the  follow- 
ing facts:  The  defendants  in  the 
court  below,  Monroe  Harper  and 
Mary  Harper,  were  the  owners  of 
160  acres  of  land  known  as  the  Bar 
Cii-cle  Z  ranch  in  Lincoln  county. 
On  September  13, 1913,  said  defend- 
ants  executed  a  five-year  lease  to 
the  plaintiffs,  Thomas  Keehit  and 
William  Keehn,  and  the  plaintiffs 
went  into  possession  thereunder 
and  remained  in  possession  until 
December  1,  1913,  or  April,  1914; 
the  exact  date  not  being  material 
for  the  purposes  of  this  case.  Some 
time  in  February  or  March,  1914, 
the  two  defendants,  the  Harpers, 
sold  the  ranch  in  question  to  Harris, 
the  plaintiff  in  error  herein,  and 
gave  him  a  warranty  deed  dated 
April  9,  1914,  under  which  he  took 
possession  about  that  time.  On  Au- 
gust 26,  1914,  plaintiffs  began  suit 
against  the  three  defendants,  the 
two  Harpers  and  Harris,  alleging 
in  their  second  amended  complaint  a 
conspiracy  to  deprive  them  of  their 
possession  and  various  acts  of  the 
defendants  the  Harpers,  and  fur- 
ther alleging  that  they  were  evicted 
by  the  defendants  as  the  result  of 
this  conspiracy.  The  plaintiffs 
claimed  damages  from  the  said 
three  defendants  in  the  sum  of  $28,- 
800. 

The  defendants  the  Harpers  filed 
their  answers;  but,  as  neither  of 
them  joined  in  the  writ  of  error 
sued  out  by  the  defendant  Harris, 
it  is  not  neceseary  to  conaider  the 
case  except  as  to  the  last-named  de- 
fendant. 

The  demurrer  of  the  defendant 
Harris  to  the  second  amended  com- 
plaint was  overruled,  and  the  latter 
filed  an  amended  answer  which  was 
in  effect  a  general  denial  of  the  ma- 


terial allegations  of  the  second 
amended  complaint. 

The  case  was  tried  without  a 
jury,  and  judgment  was  rendered 
for  the  plaintiffs  against  the  two  de- 
fendants, Mary  S.  Harper  and  Wil- 
liam Harris,  for  the  sum  of  $2,000 ; 
the  other  defendant,  Monroe  Har- 
per, having  died  prior  to  the  rendi- 
tion of  the  judgment. 

At  the  request  of  the  defendant 
Harris,  the  trial  court  found  the 
facts  as  follows : 

''(1)  Said  defendant  requests  the 
court  to  find  as  a  matter  of  fact  that 
the  said  defendant  William  R. 
Harris  did  not  evict  the,  plaintiffs 
from  the  premises  covered  by  the 
lease  involved. 

** Answer:  The  court  so  finds  in 
this  case. 

**(2)  The  defendant  requests  the 
court  to  find  as  a  matter  of  fact  that 
he,  the  said  defendant,  had  no  part 
and  took  no  part  in  the  acts  of  the 
defendants  Harper,  which  the  court 
has  found  amounted  to  an  eviction 
of  said  plaintiffs. 

*•  Answer:  The  court  so  finds  in 
this  case. 

"  (S)  The  said  defendant  requests 
the  court  to  find  as  a  matter  of  fact 
that,  at  the  time  this  defendant  took 
possession  of  said  premises  under 
the  deed  received  by  him  of  said 
Harpers,  the  plaintiffs  had  already 
abandoned  said  premises  either  by 
reason  of  the  acts  of  said  defend- 
ants Harper,  or  otherwise,  and  that 
this  defendant  took  peaceable  pos- 
session of  said  premises. 

"Answer :  The  court  so  finds  that 
the  plaintiffs  were  not  on  the  prem- 
ises in  question  at  the  time  the  de- 
fendant Harris  went  into  posses- 
sion; that  Harris  took  peaceable 
possession  of  the  premises ;  and  that 
the     plaintiffs    had     not    actually 
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abandoned  the  premises,  but  were 
not  thereon  wh^i  the  defendant 
Harris  went  into  possession. 

**  (4)  The  said  defendant  requests 
the  court  to  find  as  a  matter  of  fact 
that  at  the  time  this  defendant  took 
possession  of  said  premises  he  did 
not  have  actual  notice  of  the  lease 
existing  between  the  plaintiffs  and 
the  defendants  Harper,  but  had  only 
such  constructive  notice  of  same  as 
was  imparted  by  the  record  of  said 
lease  in  the  office  of  the  county  clerk 
of  Lincoln,  New  Mexico. 

'"Answer:  The  court  finds  that 
the  defendant  Harris  had  bc^h  ac- 
tual and  oonstnietiye  notice  of  tlra 
lease  in  question  in  this  ease  at  the 
time  he  took  possession  of  the  prem^ 
ises  in  question ;  that  the  construe*- 
tive  notice  was  imparted  by  the 
record  of  said  lease  in  the  effioe  of 
the  county  clerk  at  Carri202x>,  Lin* 
coin  county^  New  Mexico." 

From  the  judgment  of  the  trial 
court  the  defendant^  Harris,  sued 
out  a  writ  of  error  to  this  court  and 
assigned  six  errors  which  may  all  be 
included  in  the  general  assignment, 
that  the  court  erred  in  rendering 
judgment  against  the  defendant, 
Harris,  contrary  to  the  findings  of 
fact. 

Mr.  R.  D,  Bowers  for  pfaimtiff  in  er- 
ror, 

Mr.  G,  B.  Barber,  for  defendants  in 
error :  *• 

An  averment  that  the  acts  were  done 
in  pursuance  of  a  conspiracy  does  not 
^ange  the  nature  of  the  action  or  add 
anything  to  its  l^al  force  and  effect* 
If  the  plaintiff  fail  in  the  proof  of  a 
conspiracy  or  concerted  design,  he  may 
yet  recover  damages  against  such  of 
the  defendants  as  are  shown  to  be 
guilty  of  the  tort  without  such  agree- 
ment. 

Hundley  v.  Louisville  ic  N.  •  R.  Gq> 
105  Ky.  162,  63  L.R.A.  289,  88  Am.  St 
Rep.  298,  48  S.  W.  429 ;  Dunlap  v.  Glid- 
den,  31  Me.  435,  52  Am.  Dec.  625 ;  Kim- 
ball V.  Harman,  34  Md.  407,  .6  Am.  Rep. 
840;  Martin  v.  Leslie,  93  111.  App.  44; 
Garing  v.  Fraser,  76  Me.  87;  Boston 
V.  Sinunone,  150  Mass.  461,  6  L.R.A. 
629,  15  Am.  St.  Rep.  230^  23  N.  B.  tlO; 
Bush  V.  Sprague,  51  Mich.  41,  16  N; 
W.  222;  Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.  42  Hun,  158. 
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The  party  wronged  may  look  bayond 
the  actual  participants  in  committing 
the  injury,  and  join  with  them  as  de- 
fendants all  who  conspired  to  accom- 
plish it. 

Robertson  v.  Parks,  76  Md.  118,  24 
AIL  411 ;  Hunt  v.  Simondsy  19  Mo.  588; 
First  Nat.  Bank  v.  Stephens,  19  Tex. 
Civ.  App.  560,  47  S.  W.  882;  Clark  v. 
Exchange  Printing  Co.  148  K  Y.  721, 
42  N.  EL  417;  Fox  v.  Mackay,  123  CaL 
582,  56  Pac.  435 ;  Bowman  v.  Lickey,  86 
Mo.  App.  47. 

'  Where,  although  concert  of  action  is 
lacking,  the  separate  and  independent 
acts  or  negligence  of  several  combine  to 
produce  directly  a  single  injury,  each 
18  resposeible  for  the  entire  result,  even 
though  his  act  or  neglect  alone  nught 
not  have  caused  it. 

Hillman  v.  Newington,  57  CaL  56; 
Mashburn  v.  Danneberg  Co«  117  6a« 
567,  44  S.  B.  97 ;  Nordhaus  v.  Vandalia 
R.  Co.  242  IB.  166,  89.  N.  E.  974;  Bcon* 
omy  Light  &  P.  Co.  v.  HiUer,  208  BL 
518,  68  N.  E.  72;  Kaaaas  City  v.  Slang* 
Strom,  53  Kan.  431,  36  Pac.  706;  Oaaffe 
City  V.  Larkin,  40  Kan.  206,  2  L.B.A. 
56,  10  Am.  St.  Rep.  186,  19  Pac.  658; 
Probst  V.  Hinesley,  133  Ky.  64,  117  S. 
W.  889;  Corey  v.  Havener,  182  Mass. 
260,  65  N.  E.  69,  18  Am.  Neg.  Rep.  108; 
Berry  v.  St.  Louis,  M.  ft  S.  E.  R.  Co. 
214  Mo.  598,  114  &  W.  27;  Strauhal  v. 
Asiatic  S.  S.  Co.  48  Or.  100,  85  Pac. 
230,  20  Am.  Neg.  Rep.  465. 

Where  a  duly  acknowledged  lease  is 
recorded  in  the  proper  county,  it  is 
notice  to  everybody  of  the  existence  of 
the  lease,  and  a  subsequent  bona  fide 
encumbrancer  or  purchaser  takes  sub* 
ject  to  the  lease,  and  is  charged  with 
notice  of  its  existence. 

Lewis  V.  Klotz,  89  La.  Ann.  259,  1 
So.  589;  Reid  v.  Long  Lake,  44  Misc. 
870,  89  N.  Y.  Supp.  998;  Westchester 
Trust  Go.  V.  H^by  Bottling  Cow  IM 
App.  Div.  464,  92  N.  Y.  Supp.  482. 

RaynoMs,  J.,  delivered  the  opin- 
ion of  the  court : 

As  shown  by  the  statement  of 
facts,  this  is  a  suit  to  recover  dam- 
ages in  tort  against  three  defend- 
ants for  conspiracy  to  deprive  the 
plaintiffs  of  the  benefit  of  a  lease 
from  the  defendants  Harper  to  the 
plaintiffs.  The  trial  court  found  aa 
a  fact  that  the  defendant  Harris  did 
not  conspire  with  the  other  two  de* 
fendantSi  nor  did  he  take  ^ny  part 
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in  what  the  court  found  to  be  an 
eviction  of  the  plaintiffs  by  the 
Harpers.  The  court  further  found 
that  the  defendant  Harris  took  pos- 
session of  the  premises,  and  that  the 
plaintiffs  were  not  on  the  premises 
when  such  possession  was  taken. 
Under  this  state  of  the  findings  by 
the  court,  the  plaintiff  in  error, 
Harris,  contends  that  the  court  be- 
low erred  in  finding  against  him. 
No  specific  findings  of  fact  were 
asked  by  the  defendants  in  error  in 
the  court  below,  and  none  were 
made  by  the  court,  except  in  a  short 
written  opinion  in  which  the  court 
^'flnds  that  the  ranch  property  did 
not  produce  the  income  annually  as 
blaimed  by  the  plaintiffs,"  and  fur- 
ther he  "finds  the  issues  in  favor  of 
the  plaintiffs  and  fixes  the  damages 
at  $2,000,  based  upon  the  alfalfa 
crop,  the  apples,  and  the  general 
crops  grown  on  the  place.'^ 

It  will  be  noted  that  the  court  in 
the  third  finding  found  that  the 
plaintiffs  had  not  actually  aban- 
doned the  premises,  but  were  not 
thereon  when  the  defendant  went 
into  possession,  and  in  the  fourth 
finding  that  the  defendant  Harris 
had  actual  and  constructive  notice 
of  the  lease  from  the  Harpers  to  the 
plaintiffs  at  the  time  he  took  posses- 
sion. It  further  appears  from  the 
transcript  of  the  testimony  that 
Harris  admitted  that  the  plaintiffs 
came  upon  the  property  and  de- 
manded possession  from  him  on  Au- 
gust 28,  1914,  as  is  alleged  in  the 
plaintiffs'  second  amended  com- 
plaint. 

There  also  appears  in  plaintiffs' 
second  amended  complaint  the  alle- 
gation that  the  defendant  Harris 
entered  upon  the  plaintiffs'  prop- 
erty without  plaintiffs'  consent. 
Ck)unsel  for  defendants  in  error, 
plaintiffs  below,  argued  in  his  brief 
that  Harris  became  a  joint  tort^ 
feasor  together  with  the  Harpers  in 
evicting  plaintiffs,  and  asks  for  an 
affirmance  of  the  judgment  below 
upon  that  ground.  But  the  court 
specifically  found  that  Harris  did 


not  conspire  in  the  eviction  of  the 
plaintiffs  by  the  Harpers,  nor  did  he 
have  anything  to  do  with  the  acts 
which  the  court  below  held  amount- 
ed to  an  eviction  of  tiie  plaintiffs. 
The  decision  below  cannot  be  sus- 
tained upon  that  ground.  The  ac- 
tion, as  stated  before,  is  an  action  in 
tort,  and  the  decision  below  may  be 
sustained  upon  the  ground  of  the 
well-known  principle  of  law  that  a 
tenant  in  possession  has  the  right 
to  such  possession  against  the 
world  during  the  continuance  of  his 
lease  and  may  maintain  an  action 
for  damages  for  the  disturbance  or 
deprivation  of  such  possession. 
Jones,  Land.  &  T.  §  849;  24  Cyc. 
1056;  Decen.  Dig.  subject  '^Landlord 
and  Tenant,"  §  182,  and  cases  cited. 
That  the  defendants  in  error  could 
have  sued  Harris  in  ejectment  to 
regain  possession  and  for  damages 
does  not  deprive  them  of  the  right 
to  sue^n  tort  for  interference  with 
their  possession.  The  plaintiffs  be- 
low might  have  also  waived  the  tort 
and  sued  the  defendant  Harris  on 
the  lease  of  his  grantors,  the  Harp- 
ers, under  the  well-known  principle 
that  a  covenant  of  quiet  enjoyment 
runs  with  the  land  and  binds  the 
transferee  of  the  reversion.  Glid- 
den  V.  Second  Ave.  Invest.  Co. 
L.R.A.1915C,  220,  and  cases  cited. 
The  plaintiffs  chose  to  sue  in  tort 
for  the  disturbance  of  their  posses- 
sion. The  complaint  contains  alle- 
gations of  entry  by  the  defendant 
Harris  without  right  and  refusal  to 
vacate.  The  trial  court  found  that 
the  plaintiffs  had  not  abandoned 
the  premises  at  the  time  Harris  Al- 
tered, and  that  Harris  had  actual 
and  constructive  notice  of  the  out- 
standing lease,  and  awarded  dam- 
ages against  Harris  on  the  basis  as 
stated  in  his  written  opinion  of  the 
value  of  the  outstanding  leasehold 
estate  in  the  plaintiffs  of  which  they 
were  deprived.  The  proof  in  the 
case  sustained  these  allegations  in 
the  complaint,  and  although  the 
court  found  that  the  defendant 
Harris  had  no  part  in  the  conspir- 
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«^  or  wrongful  acts  of  tiie  de» 
fendantB  Harper,  he  nevertheless 
held  the  defendant  Harris  liable  for 
,  ^,  ^  ^  his  entry  and  re- 
■teMMit— riirM  9i  tention  oi  tne  piain* 

tifiFs'  outstanding 
leasehold.  The  de- 
cision of  the  lower  court  is  sus- 
tained by  the  evidence  and  the  find- 
ings, and  its  decisi<m  is  the  correct 


tenant* 


legal  conclusion  from  the  fa^  so 
found. 

The  decision  of  the  lower  court  is 
therefore  afltoned  and  it  is  so 
ordered. 

Parker,  Ch.  J.,  and  Roberts,  J., 

concur. 

Petition  for  rehearing  denied 
October  24,  1919. 


ANNOTATION. 

Right  of  tenant  to  treat  Intsrferettce  wMi  hb  possession  as  an  eviction  and 

recover  damages  for  loss  of  unexpired  term. 


I.  Liability  of  third  person,  1108. 
IL  Liability  of  landlord,  1104. 
UL  Moassro  of  damage: 

a.  Aetaal  damage: 

1.  In  general,  1105. 

2.  Business  property,  1106. 
S.  Tenancy  at  will,   1109. 

b.  Exemplary  dama^res,  1109. 

J.  LMHMy  of  third  permm. 

As  a  sreneral  rule,  a  tiiird  person 
who  wrongfully  interferes  with  or  dis- 
turbs a  tenant  in  the  possession  or 
enjoyment  of  leased  premises  is  liable 
in  tort,  or  in  ease  action,  for  the  in- 
jury resulting  to  tAie  latter  therefrom, 
and  where  such  interferenoe  consti- 
tutes an  eviction,  actual  or  construc- 
tive, a  tenant  may  abandcm  the  prem- 
ises and  hold  the  wrongdoer  for  his 
damage,  based  upon  his  loss  of  the 
unexpired  term. 

United  States. — ^American  Ice  Go.  v. 
Foconto  Spring  Water  Ice  Co.  (1910) 
105  C.  C.  A.  625,  183  Fed.  193 ;  Boston 
Elev.  R.  Co.  v.  Paul  Boyton  Co.  (1914) 
128  C.  C.  A.  338,  211  Fed.  812,  writ  of 
certiorari  denied  in  (191S)  238  U.  S. 
618,  59  L.  ed.  1492,  85  Sup.  Ct.  Rep. 
418. 

Alabama.  —  Catterlin  v.  Spinks 
(1849)  16  Ala.  467. 

Arkansas. — Crane  v.  Patton  (189S) 
B7  Ark.  840,  21  S.  W.  466. 

Georgia.— Bass  v.  West  (1900)  110 
tra.  698, 86  S.  E.  244 ;  Daniel  v:  Perkins 
Logging  Co.  (1911)  9  Oa.  App.  842,  72 
S.  B.  488. 

Illfaiol8.-^-Sanbom  v.  Marquette 
Bldg.  Co.  (1809)  86  111.  App.  681. 

New  Meedcoc—HABBIS  v.  Kebhn  (re- 
ported herewith)  atite^  1099, 
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New  York*— Snow  v.  PuUtzer  (1894) 
142  N.  Y.  268,  86  N.  E.  1059. 

Oregon. — Zelig  v.  Blue  Point  Oyster 
Go.  (1912)  61  Or.  541,  118  Pac.  862, 
122  Pac.  756. 

\    Penn)99ivanla« — ^Behrens  v.  Mounts 
(1908)  87  Pa.  Super.  Gt  826. 

In  Daniel  v.  Perkins  Logging  Co. 
(Ga.)  supra,  the  rule  is  stated  that 
where  an  intruder  illegally  interferes 
with  or  evicts  a  tenant,  the  tenant  can 
recover  the  rental-  value  of  the  prem- 
ises for  the  remainder  of  the  term. 

In  Boston  Blev.  R.  Co.  v.  Paul  Boy- 
ton Ck>.  (1914)  128  C.  G.  A.  888,  211 
Fed.  812,  certiorari  denied  in  (1916) 
288  U.  a  618,  59  L.  ed.  1492,  85  Sup. 
Ct.  Rep.  418,  after  pointing  out  that 
a  declaration  in  tort  in  an  action 
against  a  third  person  to  recover  dain* 
age  for  the  unlawful  eviction  of  the 
plaintiff  from  leased  premises  is  not 
to  be  regarded  as  based  wholly  on  the 
injury  to  the  plaintifTs  possession  in* 
volved  in  a  direct,  momentary,  unlaw- 
ful entry  upon  Hie  premises,  the  court 
said:  ''Not  merely  the  defendant's 
unlawful  entry,  but  also  its  as6ump<- 
tion  and  maintenance  of  possession, 
its  eviction  of  the  plaintitf  thereby, 
and  the  subsequent  continued  exclu- 
sion of  the  plaintiff  are  complained  of. 
For  such  an  unlawful  expulsion  of  the 
plaintiff  from  possession  as  tenant, 
followed  by  continued  exciusion  from 
such  possession  and  resulting  in  con* 
sequential  damage  to  the  plaintiff,  we 
see  no  reason  to  believe  that  an  action 
on  the  case  would  not  be  a  proper  rem- 
edy ;  notwithstandinsr  that  on  the  same 
facts  trespass  q.  c  f .  might  have  been 
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toouirht,  or  ati  action  of  contract  upon 
the  covenants  in  the  lease.  Instances 
are  not  wanting  wh^ein  such  actions 
in  tort  &r  consequential  damages,  by 
tenant  against  landlord,  and  baaed 
upon  unlawful  eviction  or  exclusion 
during  the  term  of  the  lease,  have  been 
sustained,  without  regard  to  the  rules 
applying  when  the  injury  to  be  re- 
dressed is  a  mere  momentai^  invasion 
of  the  plaintiff's  possession  and  the 
action  therefore  strictly  one  of  tres- 
pass q.  c.  f.  .  .  .  We  find  ho  con- 
trolling authority  and  no  controlling 
reason  in  principle  which  obliges  us 
to  hold  that  unless  it  sues  on  the  cove- 
nants in  its  lease,  or  first  resorts  to 
a  real  action  for  recovery  of  its  pc^** 
sesaien,  it  is  debarred  from  recover- 
ing indemnity  for  its  loss  of  that  right 
to  use  and  occupy  the  premises  dur- 
ing the  renaainder  of  the  tenot  upon 
which  it  was  entitled  to  rely.  We  find 
no  conclusive  reason  why  it  may  not 
ir,mt  the  landlord's  entry  and  subse^ 
4iient  occupation  as  having  terminated 
ti^  leaae,  and,  if  the  termination  was 
wrongful^  tbtain  indemnity  in  an  ac- 
tion of  tort.  We  tiierefore  overrule 
those  exceptiona  which  complain  of 
refusals  to  instruct  that  the  declara*- 
tion  stated  no  eauee  of  action  in  case, 
that  there  could  be  no  reco^rery  in  tort 
witiioiit  iNTOof  of  injnry  to  the  rever* 
eion  and  that  there  was  no,  evidence 
of  Bueh  injury.  As  will  appear^  other 
^cceptioMS  to  instructions  given  or  re- 
fused upon  tiie  subject  of  damages 
must  be,  for  simDar  reasons,  disposed 
of  in  the  eame  manner." 

In  Catteriin  v.  Spinks  (AJa.)  supra, 
it  is  held  that  where  a  third  person 
takes  possession  of  the  leased  prem- 
ises under  circumstances  that  make 
him  a  trespasser,  the  lessee  may  elect 
to  surrender  the  unexpired  term  to  the 
trespasser  and  maintain  assumpsit 
against  him  for  the  value  of  the  use 
and  eccupatten  of  the  premises*  In 
Bass  V.  West  (Ga.)  supra,  an  adjoin^ 
ing  landowner  was  held  liable  to  a 
tenant  for  loss  toi^the  latter,  by  b^ng 
compelled  to  vacate  the  leased  prem- 
ises, due  to  excavations  made  by  the 
former  upon  his  land,  vefiich  rendered 
unsafe  the  buildings  occupied  by  the 
tenant.    And  in  Snow  v.  PiklftKcr  (N. 


Y.)  supra,  ths  facts  were  tiiat  a  ten* 
ant  of  a  suite  of  oflkes  iti  a  business 
block  was  eon^Mtted  to  vacate  because 
of  the  act  of  the  purchaser  of  the 
Mock  in  removing  a  stairway  and  an 
adjoining  supporting  wall.  Under 
these  circumstances  the  latter  was 
held  Hable  to  the  tenant  for  his  evic* 
tion. 

In  Crane  v.  Patton  (Ark.)  supra,  the 
lessee  of  land  with  the  right  to  remove 
timber  therefrom  is  held  entitled  to 
recover  from  a  subsequent  purchaser 
of  the  land  his  damage,  where  ikt 
latter  prevented  him  from  removing 
timber. 

In  American  Ice  Co^  v.  Poeonto 
Spring  Water  ice  Ce.  (Fed.)  suptn, 
the  action  was  aguinst  the  lesser  and 
third  persons,  and  one  of  the  items  of 
damage  it  was  sought  to  recover  for 
was  ti^e  loss  of  the  value  of  the  unex- 
pired portion  of  the  term.  This  claim 
was  held  to  have  been  properly  dis- 
allowed iti  the  absence  of  any  evidence 
of  frvud  on  the  part  ef  the  iessor.  The 
court,  however^  pointed  out  that  if 
any  of  the  defendants  were  guilty  of 
f  imud  the  lessee  had  a  reUKiy  against 
tliem  to  recover  da«ages  based  upon 
the  fraud.  In  tile  instant  case  the  ac- 
tion waff  to  recover  damages  for 
breach  of  eorvunant  fer  auiet  enjoy- 
ment. Hence,  the  case  as  to  the  form 
of  action  is  not  within  the  seeps  ef 
the  note. 

n.  JUahanh  of  UindlenS. 

It  is  to  be  observed  that  the  <iues- 
tion  what  amounts  to  a  constructive 
eviction  by  the  landlord  Is  not  within 
the  scope  of  this  note,  except  so  far 
as  it  arises  in  connection  with  an  at- 
tempt by  the  tenant  to  recover  dam- 
ages for  loss  of  uaeiq;)ired  term. 

It  is  also  the  rule  that  where  a  land- 
lord interferes  with  the  possession 
and  enjoyment  of  the  premises  by  his 
tenant,  the  latter  may  recover,  in  an 
action  in  tort  or  case,  the  loss  result- 
ing to  him  from  sueh  interference. 
And  where  the  interference  amounts 
to  aetual  or  eonatruetivis  enctisn  of 
the  tenant^  he  may  abandon  the  piism- 
ises  and  recover  as  his  ihnMge  eOm- 
pensation  fbr.the  loss  tmmMag  te 
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ba«ed  Hf^ii  tlM  unexpired  t«m  of  tiM 

AifcaMaa — Reeves  ▼.  Bomittes 
(1918)  182  Ark.  599,  201  &  W.  S2^ 

lUiMiBL— Ghepman  v.  KirbQr  (U68) 
4»  IlK  211. 

Mauie. — Brown  ▼•  Linn  Woolen  Go. 
(191«)  114  Me.  2«6,  95  AtL  1037. 

Maetwphnectta. — Ashley  v.  Warner 
(1858)  11  Gray,  48;  KoetopohM  v. 
Peuetti  (1911)  207  Mass.  277,  %  N. 
E.  671,  Ann.  Caa.  1912A,  8S9. 

Mieliif)an«  —  Allibon  v*  GhanAlet 
(18«3)  11  Mick.  542. 

Miaaoiiri.  —  Straaed  v»  Labeley 
(1914)  186  Mo.  App.  888,  172  S.  W. 
484. 

New  York.  —  Eliaa  v.  Haimner 
(1918)  102  Misc.  665,  169  N.  Y.  Supp. 
571. 

OklakoMa.  —  New  State  Brewing 
Amo.  t.  Miller  (1914)  48  Okla.  188^ 
141  Pae.  1175. 

Soutli  CaroUna. — Seine  v.  Hertcoc 
(1916)  106  S.  C  Wi,  91  S.  S.  819. 

Texa&-*Williams  v.  Yoe  (1900)  22 
Tex.  GiT.  App.  446,  54  S.  W.  614. 

Washington. — Risdon  v.  Hotel  Savoy 
Co.  (1918)  99  Wash.  616, 170  Pac.  146. 

In  AsUey  v.  Warner  (Maas.)  supra, 
it  is  held  that  where  the  landlord  an* 
lawfully  evicts  a  tenant  before  the  ex* 
piration  ef  the  lattetr's  term,  the  ten- 
aivt  nay  recover,  in  a  tort  action,  oom^ 
peMation  tvr  his  less,  baaed  upon  the 
unexpircfd  tens. 

In  Elias  v.  Hammer  (N.  Y.)  supra, 
it  was  held  that  the  tenant  may  re- 
cover of  the  landlord  damages  based 
upon  Ills  eviction,  on  the  ground  that 
the  latt^kmi  was  a  trespasser  and  a 
wrongdoer. 

In  New  State  Brewing  Asso.  v. 
Miller  (Okhu)  sapra,  the  tenant  wks 
held  eatitied  to  recover  damages  from 
the  landlord,  based  upon  his  construe** 
tlve  eviction  from  the  leased  prem- 
ises. 

In  Brown  v.  Linn  Woolen  Go.  (Me.) 
supra,  the  sublessee  of  premises  was 
held  entitled  to  recover  damages  from 
the  landlord,  in  an  action  of  trespass 
%«are  clausum  based  upon  his  unlaw- 
ful eviction  from  the  premises. 

In  Ghapmaa  v.  Kirbjr  (IIL)  supnt, 
the  landioni  dis6onnectad  a  atean  pipe 
nrnni^g  from  his  boiler  to  premises  of 
7  A.L.R.— 70. 


the  tenant^  which  furnished  power  to 
the  latter  to  conduct  his  business. 
And  inasmuch  as  the  operation  of  his 
boainesB  was  dependent  upon  receiv- 
ing this  power,  the  tenant  was  held 
entitled  to  surrender  the  premises  and 
recover  danmges  as  for  an  eviction. 

In  Allison  v.  Ghandler  (Mich.)  su« 
pra,  where  the  landlord  tore  the  roof 
oif  of  a  store  occupied  by  a  tenant,  the 
latter  was  held  entitled  to  sarrender 
the  premises  and  recover  damages 
based  upon  the  unexpired  term  of  the 
lease* 

JJl.  MeoBure  of  dammgrn* 
a.  Act\ial  damage, 

X4  aft  009ttWtlM» 

In  general  the  measure  of  damage 
recoverable  by  a  tenant  for  his  unlaw- 
ful eviction  from  the  leased  premises 
is  compensation  for  the  loss  resulting 
to  hfra  as  a  consequence  thereof.  The 
Items  to  be  taken  into  account  in  as- 
sessing the  damage  necessarily  de- 
pend upon  the  character  of  the  lease- 
hold and  the  purpose  for  which  it  was 
used  by  the  tenant.  The  object,  how- 
ever, is  to  compensate  the  tenant  for 
his  loss,  without  reference  to  the  gain 
to  the  wrongdoer.  Generally  the  loss 
to  the  tenant  may  be  compensated  for 
by  basing  the  damage  upon  the  rental 
value  of  the  unexpired  term.  But  this 
is  not  the  limit  of  the  recovery,  for 
there  may  be  included  therein  any 
special  damage  suffered  by  the  tenant 
which  is  susceptible  of  proof  and  com- 
putation, and  exemplary  damages  may 
also  be  assessed  in  proper  cases.  The 
cases  hereinafter  referred  to  illustrate 
the  character  of  special  damage  which 
may  be  indaded. 

.  In  Zelig  V.  Blue  Point  Oyster  Co. 
(1912)  61  Or.  541,  118  Pac.  852,  122 
Pac.  766,  the  lessee  was  held  entitled 
to  recover  damages  for  the  unlawful 
use  and  occupation  by  the  defendant 
of  the  leased  prennses,  to  be  based  up- 
on the  rental  value  of  the  property  for 
the  period  it  was  occupied  by  the  de- 
fendant, apparently  the  unexpired 
term. 

In  Behreaa  v.  M)ountz  (IMS)  S7  Pa. 
Super.  Ct.  tt6,  where  a  ikiri  person 
evicted  a  tenant  from  leased  pram- 
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ises,  the  court  said  that  the  damages 
were  not  to  be  measured  ''by  the  ben* 
efits  accruing  to  the  defendant,  but  by 
the  injuries  sustained  by  the  plain* 
tiffs.  If  there  were  upon  the  land 
from  which  the  plaintiffs  were  evicted 
fruits  and  vegetables  which  were 
about  to  ripen,  and  crops  which  were 
matured  or  were  about  to  mature,  and 
which  did  ripen  and  mature  prior  to 
September  21,  1901,  when  the  title 
passed  to  the  defendant,  and  if  the 
plaintiffs  were  by  the  eviction  de- 
prived of  the  opportunity  to  gather 
those  fruits  and  crops,  then  they  were 
in  this  action  entitled  to  recover  the 
value  thereof.  If  there  were  sweet 
com,  beans,  and  other  vegetables 
growing  in  the  garden,  which  were 
ready  for  present  use  or  which  the  evi- 
dence established  would  have  been 
ready  for  use  prior  to  the  time  de- 
fendant actually  acquired  title  to  the 
land,  the  plaintiffs  were  entitled  to 
compensation  for  the  loss  of  such  veg* 
etables.  If  the  furniture  of  the  plain- 
tiffs were  thrown  out  of  the  house 
while  it  was  raining,  or  when  the 
weather  conditions  were  such  that 
they  ought  to  have  foreseen  that  it 
was  about  to  rain,  and  if  it  was  ac- 
tually injured  by  the  rain,  the  defend- 
ant is  just  as  responsible  for  that  in- 
jury as  if  he  had  thrown  the  furniture 
into  the  water." 

In  Saine  v.  Hertzog  (1916)  106  S.  C. 
501,  91  S.  E.  859,  no  special  damages 
were  proven  as  a  result  of  the  plain- 
tiff's eviction  except  that  he  was 
obliged  to  secure  other  quarters ;  nev- 
ertheless, on  appeal  the  court  sus- 
tained a  judgment  in  favor  of  the 
plaintiff  for  $1,000  actual  damage,  re* 
duced  by  the  trial  court  to  $500. 

In  Crane  v.  Patton  (189S)  57  Ark. 
840,  21  S.  W.  466,  where  the  lessee  of 
land,  having  the  right  to  remove  tim- 
ber therefrom,  was  prevented  by  a 
third  person  frrnn  removing  the  tim- 
ber, his  damage  was  held  to  be  what 
the  timber  would  have  been  held  to  be 
worth  less  the  exp^ise  of  removing  it. 

While  not  strictly  within  the  scope 
of  the  note,  attention  is  called  to  Steb- 
Mms  V.  Demorest  (1904)  138  Mich.  297, 
101  N.  W.  528,  in  which  case  a  person 
who  took  possession  of  a  portion  of 


leased  premises  and  sowed  thereon  a 
crop  of  grain  and  subsequently  re- 
moved the  crop  was  held  liable  in  an 
action  of  tort  by  the  tenant  for  the 
value  of  the  grain  he  removed  from  the 
premises.  And  see  Childers  v.  Vomer 
(1879)  12  S.  C  1,  in  which  it  was  held 
that  the  tenant  was  entitled  to  recover 
the  value  of  a  crop  wrongfully  re- 
moved from  the  leased  premises  by  a 
third  person.  In  Reeves  v.  Romlnes 
(1918)  182  ArL  599,  201  S.  W.  822, 
however,  it  was  held  that  where  the 
lessee  of  land  for  a  share  of  the  crop 
sued  the  landlord  for  damages  for  his 
unlawful  eviction,  the  measure  of  re- 
covery was  the  difference  between  the 
fair  rental  value  of  the  leased  prem- 
ises for  the  unexpired  term,  and  the 
amount  the  lessee  was  to  pay,  together 
with  any  special  damage  which  might 
be  alleged  and  proved,  but  not  the  loss 
of  the  profits  which  the  tenant  would 
have  realized  from  the  crop  he  would 
have  raised.  And  where  he  based  his 
sole  right  to  recover  on  loss  of  ^t>fits, 
he  was  not  entitled  to  recover  even 
nominal  damages. 

In  Hull  V.  Vaughan  (1818)  6  Price, 
157,  146  Eng.  Reprint,  771,  it  is  held 
that  where  the  original  vendor  of  an 
estate  wrongfully  evicted  a  subvendee 
from  possession  thereof,  the  latter  was 
entitled  to  maintain  an  action  for  use 
and  occupation,  based  upon  the  time 
during  which  the  defendant  held  pos- 
session of  the  premises. 

2»  Business  property. 

As  to  the  measure  of  damages  for 
unlawful  eviction  from  business  prop- 
erty, it  is  said  in  Allison  v.  Chandler 
(1868)  11  MIeh.  542,  that  'the  evi- 
dence strongly  tended  to  show  an  oust- 
er of  the  plaintiff  for  the  balance  of 
the  term  by  the  defendant's  act.  This 
term  was  tiie  property  of  the  plaintiff; 
and,  as  proprietor,  he  was  entitled  to 
all  the  benefits  he  could  derive  from 
it.  He  could  not  by  law  be  compelled 
to  sell  it  for  such  sum  as  it  might  be 
worth  to  others;  and,  when  tortiously 
taken  from  him  against  his  will,  he 
cannot  justly  be  limited  to  such  sum — 
or  the  difference  between  1^  rent  he 
was  paying  itad  the  fair  rental  vahie 
of  the  premises — ^if  the  pcMniseB  were 
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of  much  greater  and  peculiar  value  to 
him,  on  account  of  the  business  he  had 
established  in  the  store,  and  the  re- 
sort of  customers  to  that  particular 
place,  or  the  good  will  of  the  place,  in 
his  trade  or  business.  His  right  to 
the  full  enjoyment  of  the  use  of  the 
premises  in  any  manner  not  forbidden 
by  the  lease  was  as  clear  as  that  to 
sell  or  dispose  of  it,  and  was  as  much 
his  property  as  the  term  itself,  and 
entitled  to  the  same  protection  from 
the  laws.  He  had  used  the  premises 
as  a  jewelry  store,  and  place  of  bust* 
ness  for  the  repairing  of  watches, 
making  gold  pens,  etc  This  business 
must  be  broken  up  by  the  ouster,  un- 
less the  plaintiff  could  obtain  another 
fit  place  for  it;  and  if  the  only  place 
he  could  obtain  was  less  fitted  and  less 
valuable  to  him  for  that  purpose,  then 
such  business  would  be  injured  to  the 
extent  of  this  difference;  and  this 
would  be  the  natural,  direct,  and  im- 
mediate consequence  of  the  injury. 
To  confine  the  plaintiff  to  the  differ- 
ence between  the  rent  paid  and  the 
fair  rental  value  of  the  premises  to 
others,  for  the  balance  of  the  term, 
would  be  but  a  mockery  of  justice.  To 
test  this,  suppose  the  plaintiff  is  ac- 
tvally  paying  that  full  rental  value, 
and  has  established  a  business  upon 
the  premises,  the  clear  gains  or  profits 
of  which  have  been  an  average  of 
$1,000  per  year;  and  he  is  ousted  from 
the  pr^nises  and  this  business  entire* 
ly  broken  up  for  the  balance  of  the 
time;  can  he  be  allowed  to  recover 
nothing  but  6  cents  damages  for  his 
loss?  To  ask  such  a  question  is  to 
answer  it.  The  rule  which  would  con- 
fine the  plaintiff  to  the  difference  be- 
tween such  rental  value  and  the  stip- 
ulated rent  can  rest  only  upon  the 
assumption  that  the  plaintiff  might 
(as  in  case  of  personal  property)  go  at 
once  into  the  market  and  obtain 
another  building  equally  well  fitted 
for  his  business,  and  tliat  for  the  same 
rent;  and  to  justify  such  a  rule  of 
damages  this  assumption  must  be  taken 
as  a  conclusive  presumption  of  law» 
However  such  a  presumption  might 
be  likely  to  acoord  with  the  fact  in 
the  city  of  New  Yotk,  in  most  western 
cities  and  towns  it  would  be  so  ob- 


viously contrary  to  tiie  common  ex- 
perience of  the  facts^  as  to  make  tlie 
injustice  of  the  rule  gross  and  pal- 
pable." 

Upon .  this  point,  in  Kostop<dos  v. 
Peszetti  (1911)  207  Mass.  277,  98  N. 
E.  671,  Ann.  Gas.  1912A,  869,  the  court 
said  that  "the  plaintiff's  damages  were 
not  necessarily  limited  to  the  value  of 
his  leasehold  interest.  He  had  been 
ejected  by  force  from  premises  of 
which  he  was  rightfully  in  possession, 
and  the  business  which  he  was  there 
carrying  on  had  been  interrupted.  He 
was  entitled  to  such  damages  as 
directly  resulted  from  the  wrong  done 
to  him.  He  could  show  the  nature  and 
extent  of  his  business  and  the  extent 
to  which  it  had  necessarily  been  in^ 
terrupted  and  the  expense  which  he 
had  been  obliged  to  incur  to  re-estab- 
lish his  business  in  another  shop;  but 
he  ought  not  to  have  been  allowed  to 
testify  to  the  amount  of  his  weekly 
profits  for  the  time  immediately  pro- 
ceding  his  eviction.  Those  profits  may 
have  been  unusually  large,  or  may 
have  been  affected  by  exceptional  cir- 
cumstances. There  was  nothing  to  in** 
dioate  tiiat  they  afforded  a  fair  meas- 
ure of  the  value  of  his  business  for 
the  future." 

In  Chapman  v.  Kirfoy  (1868)  49  UL 
211,  the  landlord  having  committed 
acts  which  were  held  to  entitle 
the  tenant  to  regard  the  interfer- 
ence as  an  eviction,  the  court  said 
that  the  "appellants,  having  commit- 
ted a  wrong,  must  be  held  liable  for 
all  losses  that  fiow  from  it.  And  if 
the  loss  on  these  various  articles  was 
the  necessary  and  proximate  result  of 
ttkm  act, — ^and  of  that  the  jury  must 
judge  from  the  evidence, — they  must 
be  held  liable.  It  cannot  be  said  that 
when  the  lease  has  been  destroyed  or 
rendered  valueless,  the  buildings, 
machinery,  and  stock  in  trade  have 
been  depreciated,  and  a  lucrative  busi- 
ness destroyed  by  the  wrongful  act 
of  another,  the  sufferer  shall  only  re- 
ceive nominal  damages,  or  the  mere 
damages  equal  only  to  the  value  of  the 
lease  over  and  above  the  rent.  The 
pecson  thus  wronged  is  entitled  to 
recover  fw  nil  of  the  injury  he  has 
sustained. 
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"As  to  the  estimate  of  l^wses  sus- 
tained by  the  foreaidng  up  ef  his  es- 
taUisbed  basiness,  there  would  seem 
to  be  no  well-founded  objection.  We 
all  kiMW  that  in  many,  if  not  all,  pro- 
fessions and  callings,  years  of  effort, 
skill,  and  toil  are  necessary  to  estab- 
lish a  profitable  business,  aad  that 
when  established  it  is  worth  more 
than  capitaL  Can  it  then  be  said  that 
a  party  deprived  of  it  has  no  remedy^ 
and  can  recover  nothing  fer  its  loss 
when  predaeed  by  another?  It  has 
long  been  well-reeegnised  law,  that 
when  deprived  of  such  business  by 
slander,  compensation  for  its  loss  may 
be  recovered  in  this  form  oif  action. 
And  why  not  for  its  lees  by  lliis  oMre 
direct  means  ?  And  of  what  does  this 
loss  consist  but  the  profits  that  woald 
have  been  made  had  the  act  net  been 
performed  by  appellants?  And  to 
measure  such  damages,  the  jury  must 
have  some  basis  for  an  estinutte,  and 
what  more  reasonable  than  to  take 
the  preftte  for  a  reasonable  period 
next  preceding  tbe  time  when  the  in-^ 
jury  was  inflicted,  leaving  the  c^her 
party  to  show  that,  by  depression  in 
trade  or  other  causes,  thoy  wonld  have 
been  less?  Nor  can  we  expect  that, 
in  actions  of  this  character,  the  pre- 
cise extent  of  the  damages  can  be 
shown  by  dsmonotration.  But  by  this 
means  they  can  be  ascertained  wi^  a 
reasonable  degree  of  certainty." 

In  Sanborn  v.  Marquette  Bldg.  Go. 
(1900)  86  IH.  App.  dSl,  supra,  a  lessee 
of  a  portion  of  a  block  sued  in  case  to 
recover  damages  of  a  third  p»eon  for 
alleged  interference  with  the  plain- 
tiff's possession  of  the  leased  prem- 
ises, which  amounted  to  an  eviction. 
Among  the  items  of  damage  it  was 
sought  to  recover  for  was  the  loos 
occasioned  by  tibe  expense  of  socaring 
new  stationery,  of  moving  into  new 
offices,  a  difference  in  rent  he  was  com- 
pelled to  pay  between  the  two  places, 
and  aloo  for  a  loss  of  profits  to  his 
business.  It  was  held  that  ^e  action 
should  not  be  sustained  upon  the  the* 
ory  of  a  breach  of  covenant  or  upon 
any  contractnal  ground  wfasctever,  but 
only  upon  the  ground  of  an  nnwnr* 
ranted  inteof  erence  with  tiie  posses- 
sion of  the  plaintiff;  and  since  there 


was  no  evidenee  of  any  act  on  tlM  part 
of  the  lessor  or  a  third  person  which 
could  be  construed  as  an  interference 
with  the  possession  of  the  plaintiff,  it 
was  proper  for  tbe  trial  court  to  direct 
a  verdict  in  his  favor.  But  such  a 
direction  was  held  to  be  error  as  to  a 
subsequent  lessee  whose  lease  was 
made  subsequent  to  the  plaintiff's 
lease,  and  who  so  interfered  with  tiio 
plaintiff's  poesession  as  to  cenetitate 
an  eviction  of  the  latter. 

In  Bass  v.  West  (1900)  110  On.  696, 
S6  S.  B.  244,  1^  court  said  that  ''in 
case  of  a  wrongful  eviction  of  a  lessee 
he  can  recover  of  the  wrongdoer  for 
the  injury  he  haa  sMtainod.  In  soch 
a  case  l^e  general  rale  is  that  hia 
measure  of  damages  is  the  valno  of 
the  premises  fdr  rent  during  the  re- 
mainder of  llie  term.  If  a  person  is 
wrongfully  deprived  of  tiie  use  and 
occupancy  of  premises  in  which  an 
established  business  is  being  carried 
on«  he  may  recover  damages  for  ttio 
injury  done  his  business.  Ho  cannot, 
however,  even  in  such  a  case,  recover 
for  loss  of  profits  and  the  value  of 
the  good  will  of  his  business  as  such, 
but  evidence  as  to  these  «Mcr  ^  in- 
troduced to  throw  light  on  the  value 
of  hie  leasehold  estate*  ^VHiere  the 
amount  of  the  profits  lost  and  tlie  val- 
ue of  the  good  will  of  tiie  bonlness  can 
be  ascertained  with  a  i^sasonablo  de- 
gree of  certainty,  they  should  be 
allowed  in  estimating  tiie  value  of  the 
lease  for  the  purpose  fer  which  it  was 
being  used.  In  cases,  however,  where 
these  elements  are  merely  speculative 
and  conjectural  and  cannot  be  ascer- 
tained with  reasonable  certainty,  no 
allowance  shouM  be  made  therefor. 
This  does  not  mean  that  the  amounts 
of  these  elements  of  damage  should 
necessarily  be  reduced  to  an  exact  cal- 
culation before  a  recovery  could  be 
had,  but  tliere  must  be  sufficient  data 
to  enable  a  jury  with  a  reasonable  de- 
gree of  certainty  and  exactness  to 
ascertain  the  loss.'* 

In  Risdon  v.  Hotel  Savoy  Go.  (1918) 
89  Wash.  616^  170  Pac  146,  the  meas- 
ure of  damages  recoverable  by  a  ten- 
ant was  held  to  be  the  value  of  liie 
use  of  the  leased  premises  for  the 
operation  of  his  businoBS  for  the  un- 
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expired  term,  including  such  items  as 
property  lost  or  destroyed,  unearned 
rent»  loss  of  customers  and  business 
profits,  and  loss  of  good  will. 

A  tenant  at  sufferance  merebTi  who 
is  ejected  from  the  leased  premises, 
cannot  recover  for  the  loss  at  profits 
which  would  have  accrued  from  con- 
tinuance by  him  in  possession  of  the 
premises.  Clark  v.  Groger  (1918)  102 
Wash.  188,  172  Pac.  1164. 

In  New  State  Brewing  Asso.  v« 
Miller  (1914)  43  Okla.  188,  141  Pac. 
1176,  where  a  tenant  was  constructive- 
ly evicted  by  the  landlord  from  leased 
premieee  upon  which  the  tenattt  oper- 
ated a  business,  it  was  held  that  in 
considering  the  damage  of  the  latter, 
his  loss  oi  profits  was  to  be  taken  into 
consideration. 

In  Snow  V.  Pulitzer  (1894)  142 
N.  Y.  263,  36  N.  E.  1059,  where  a  ten- 
ant of  a  suite  of  offices  in  a  business 
block  was  evicted  by  the  act  of  the 
purchaser  of  the  block  in  removing 
a  stairway  and  an  adjoining  support- 
ing wall,  the  tenant  was  held  entitled 
to  recover  as  his  damage  compensation 
for  his  loss,  including  the  expendi- 
tures he  made  in  fitting  up  the  leased 
premises  for  his  business,  damage  to 
and  depreciation  of  the  stock  kept  in 
the  building,  and  loss  of  profits  for  the 
time  intervening  between  the  eviction 
and  the  termination  of  the  lease* 

a.  Tenancy  at  MfiU^ 

It  has  been  hdd  that  ordinarily  the 
measure  of  damage  is  based  upon 
the  difference  in  the  market  value  of 
the  term  before  and  after  the  trespass, 
but  where  the  tenancy  is  at  will  or  for 
any  ether  reason  it  has  no  market 
▼alue,  aetoal  damages  must  be  de- 
termined by  the  ^ry  in  the  Kght  (rf 


relevant  facts  and  circumstances. 
Danie}  v.  Perkins  Logging  Go.  (1911) 
9  Ga«  App.  842,  72  S.  E.  438,  supra. 
Where  the  tenancy  is  at  will,  the  ac- 
tual damages  recoverable  are  merely 
nominal^  although  exemplary  damages 
are  also  recovenhle.  Strauel  v.  Lube- 
ley  (1914)  186  Mo.  App.  638,  172  S.  W. 
434. 

b,  Eacemplary  damages. 

In  Strauel  v.  Lubeley  (1914)  186 
Mol  App.  638,  172  S.  W.  434,  a  Und- 
lord  is  held  liable  for  actual  or  pu- 
nitive damages  for  the  unlawful 
eviction  of  a  tenant;  and  where  the 
tenancy  was  for  no  definite  term,  the 
measure  of  recovery  for  actual  dam- 
ages will  be  merely  nominal. 

In  Walterscheid- V.  Crupper  (1909) 
79  Kan.  27,  100  Pac.  623,  where  a  sub- 
sequent purchaser  of  the  leased  prem- 
ises, in  order  to  evict  a  tenant, 
unlawfully  tore  the  roof  off  of  the 
house  occupied  by  the  tenant,  it  was 
held  that  the  damage  recov^able  by 
the  tenant  might  include  ei^emplary 
and  also  all  actual  damages  suffered. 
The  items  of  damage  allowed  do  not 
appear  other  than  that  the  tmiant  and 
his  wife  were  exposed  to  the  elements 
by  the  act  of  the  defendant,  and  at  the 
time  the  wife  was  confined  to  her  bed ; 
and  it  does  not  appear  that  any  actual 
dani^fe  waa  based  upon  the  loss  of 
the  balance  of  the  term  by  the  ten- 
ant. 

In  Williams  v.  Yoe  (1900)  22  Tex. 
Civ.  App.  446,  64  a  W.  614,  the  land- 
lord was  held  liable  for  actual  and 
exemplary  damages  for  illegally  and 
wr(mgfully  fastening  the  doors  of  a 
building  occupied  by  the  tenant,  there- 
by preventing  the  latter  from  entering 
the  same.  A«  G.  SL 
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J.  S.  COWART 

V. 

B.  P.  STRICKLAND. 

Georgia  Supreme  Court  —  September  JI7,  10100 


(—  Ga.  — ,  100  S.  E,  447.) 

Witness  —  extent  of  cnws-examination  —  formal  point 

1.  Where  a  witness  is  voluntarily  cidled  by  a  party  and  examined,  even 
though  to  a  formal  point  only,  the  court  cannot  restrict  the  right  of  cross- 
examination  of  the  witness  to  the  formal  point  upon  which  the  party 
has  examined  him ;  but  the  opposite  party  has  the  right  to  cross-examine 
the  witness  as  to  all  points  in  the  case. 

(a)  Nevertheless,  where  the  trial  judge  requires  a  party  to  call  a  wit- 
ness on  whom  the  party  has  caused  a  subpcena  duces  tecum  to  be  served, 
and  at  the  time  announces  that  the  examination  will  be  restricted  to  the 
sole  question  of  the  witness's  ability  to  produce  the  original  document 
called  for  by  the  subpoena,  and  the  examination  is  limited  to  that  question 
alone,  it  is  not  error  to  refuse  to  allow  the  opposite  party  to  cross-examine 
the  witness  generally  on  the  merits  of  the  case. 

(b)  Nor  is  it  error  requiring  a  new  trial  to  permit  the  witness  to  be 
examined,  in  the  presence  of  the  court,  but  in  the  absence  of  the  jury,  on 
the  sole  question  of  his  ability  to  produce  the  original  of  the  document 
described  in  the  subpcena. 

[See  note  on  this  question  beginning  on  page  1116.] 


Ejectment  —  new    trial    for    mesne 

profits. 

2.- Where,  in  an  ejectment  case,  the 
plaintiff  recovers  a  verdict  for  the 
premises,  with  mesne  profits,  the  trial 
judge  may  grant  a  new  trial  on  th^ 
issue  of  mesne  profits  alone  for  errors 
of  law,  or  if  he  disapproves  the  verdict 
on  that  issue,  and  the  judgment  being 
divisible,  refuse  a  new  trial  on  the 
issue  of  title,  if  that  issue  was  adju- 
dicated without  error  of  law,  and  if 
the  trial  judge  approves  the  verdict. 
Evidence  —   forgery  —   burden   of 

proof. 

a.  Where,  on  the  trial  of  an  eject- 
ment case,  a  deed  is  attacked  as  a  for- 
gery, the  burden  is  on  the  party  as- 
serting the  affirmative  of  the  issue  to 
establish  his  contention  by  a  prepon- 
derance of  the  testimony.  He  is  not 
required  to  prove  the  forgery  of  the 
deed  beyond  a  reasonable  doubt. 

[See  9  R.  G.  L.  906.] 

New  trial  —  refusal  to  charge  on  cir- 
camstantial  evidence* 

4.  In  the  absence  of  a  request,  the 

Headnotes  by  FiSH,  Ch.  J. 


failure  of  the  judge  on  the  trial  of  an 
ejectment  case  to  give  in  charge  to 
the  jury  the  rule  of  circumstantial  evi- 
dence as  applicable  to  civil  cases  is 
not  cause  for  a  new  trial,  even  though 
the  evidence  upon  a  single  and  con- 
trolling issue  is  entirely  circumstan* 
tial. 

[See  9  R.  C.  L.  919;  14  R.  C.  L* 
726.] 

Evidence  —  sufficiency. 

6.  The  evidence  authorized  the  ver- 
dict, and  none  of  the  assignments  of 
error  show  cause  for  reversal  of  the 
judgment  to  which  exception  is  taken 
in  the  main  bill  of  exceptions. 

AiHpeal  —  disturbing  grant  of  new 
trial. 

6.  The  judgment  granting  a  new 
trial  on  the  issue  of  mesne  profits 
alone,  assigned  as  error  in  the  cross 
bill  of  exceptions,  is  within  the  rule 
that  the  first  grant  of  a  new  trial  will 
not, be  disturbed,  unless  the  evidence 
demands  the  verdict  rendered. 

[See  2  R.  a  L.  217;  20  R.  C.  L.  318 
et  seq.] 


COWART  V.  SrmiCKLAND.  1111 

(—  Ga.  — ,  100  8.  B.  447.) 

Cross  whits  of  error  to  the  Superior  Court  for  Calhoun  County  (Harw 
rell,  J.)  to  review  a  judgment  in  favor  of  plaintiff  in  :.nr  action  brought 
to  recover  possession  of  certain  land,  and  for  mesne  profits;  defendant 
excepting  to  so  much  of  the  judgment  as  denied  his  motion  for  new  trial 
as  to  the  recovery  of  the  land;  and  plaintiff  excepting  to  so  much  as 
granted  a  new  trial  on  the  issue  of  mesne  profits.  Affirmed. 
Statement  by  Pish,  Ch.  J.:  plaintiff  filed  a  cross  bill  of  excep- 

Miss    Eunice    Price    (now    Mrs.     tions,  in  which  she  complains  that 


Eunice  Price  Strickland)  brought  an 
action  of  ejectment  against  J.  S.  Co- 
wart  for  the  recovery  of  two  lots  of 
land  and  for  mesne  profits.  The 
plaintiff  relied  for  recovery  upon  a 
dconise  from  herself  as  the  sole  heir 
at  law  of  her  father,  J.  N.  Price. 
She  contended:  (1)  That  her  father 
died  in  possession  of  the  land.  (2) 
That  the  defendant  claimed  under  a 
chain  of  title  which  originated  in 
Margaret  Williams,  running  (a) 
from  Margaret  Williams  to  J.  C. 
Price;  (b)  from  J.  C.  Price  to  J.  N. 
Price ;  (c)  from  J.  N.  Price  back  to 
J.  C.  Price;  (d)  from  J.  C.  Price  to 
J.  L.  Boynton;  (e)  from  J.  L.  Boyn- 
ton  to  the  defendant.  The  plaintiff 
attacked  the  alleged  deed  from  J.  N. 
Price  to  J.  C.  ftice  as  a  forgery. 
The  trial  of  the  case  resulted  in  a 
verdict  and  judgment  for  the  plain- 
tiff for  the  premises  in  dispute,  and 
for  $1,960  mesne  profits.  The  de» 
fendant  filed  a  molion  for  new  trial, 
which  was  subsequently  amended. 
The  court  denied  the  motion  "in  so 
far  as  the  recovery  of  the  land  is 
concern^,"  but  granted  the  defend- 
ant a  new  trial  ''on  the  issue  as  to 
mesne  profits,"  and  "as  to  the  issue 
of  mesne  profits  only,"  for  the  fol- 
lowing reasons,  as  set  out  in  the 
order :  "This  judgment  of  the  court 
granting  a  new  trial  on  the  issue  of 
mesne  profits  is  based  solely  on  the 
ground  that  the  plaintiff  could  not 
recover  mesne  profits,  except  for 
such  time  as  the  plaintiff  might  by 
evidence  show  that  the  defendant 
was  in  possession  of  the  premises  in 
dispute;  and  plaintiff  having  failed 
to  show  that  defendant  was  at  any 
time  in  possession  of  the  prranises, 
the  recovery  for  mesne  profits  was 
without  any  evidence  to  support  it." 
To  this  judgrnent  the  defendant 
excepted,  assigning  error  thereon  in 
the  main  bill  of  exceptions.     The 


the  court  erred  in  granting  to  the 
defendant  a  new  trial  on  the  issue  of 
mesne  profits. 

Messrs.  Pope  &  Bennet  and  R  W. 
Fortson,  for  defendant: 

The  rule  permitting  reviewing 
courts  to  limit  the  issues  in  granting 
a  new  trial  would  seem  to  be  inap* 
plicable  in  an  ejectment  suit,  where 
the  issues  as  to  the  recovery  of  the 
land  and  the  recovery  of  mesne  profits 
are  so  interwoven  and  dependent  one 
upon  the  other. 

Irwin  V,  Riley,  68  Ga.  605;  Vance 
V.  Gamble,  95  Ga.  730,  22  S.  E.  576; 
James  v.  Steele,  147  Ga.  598,  96  S.  E« 
11. 

The  evidence  did  not  show  that 
plaintiff's  ancestor,  J.  N.  Price,  died 
in  possession  of  the  land. 

Turner  v.  Tubersisg,  67  Ga.  161; 
Robert  Portner  Brewing  Co.  v.  Cooper, 
116  Ga.  174,  42  S.  £.  408,  12  Am.  Neg« 
Rep.  227;  Watkins  v.  Nugen,  118  Ga. 
375,  45  S.  E.  260. 

There  is  not  even  a  presumption 
that  Cowart  claimed  under  J.  N.  Price, 
and  even  if  there  were,  the  presump- 
tion is  rebutted. 

McGonnell  v.  Cherokee  Min.  Co.  114 
Ga.  84,  39  S.  B.  941. 

The  deed  having  been  introduced  as 
a  duly  registered  deed,  the  mere  fact 
of  its  registry  proved  prima  facie  its 
genuineness,  and  therefore  the  burden 
of  proof  was  upon  the  plaintiff  to  pro- 
duce sufficient  evidence  to  authorize  a 
finding  to  the  contrary. 

Eady  v.  Shiver,  40  Ga.  684;  Hayden 
v.  Mitchell,  103  Ga.  431,  30  S.  E.  287 ; 
Bentley  v.  McCall,  119  Ga.  530,  46 
S.  £.  645;  Sims  v.  Sqheussler,  2  Ga. 
App.  466,  58  S.  E.  693;  Powell,  Ac- 
tions for  Land.  §  205;  Haithcock  v* 
Sargent,  145  Ga.  87,  88  S.  E.  550; 
Georgia  R.  &  Electric  Co.  v.  Harris,  1 
Ga.  App.  714,  57  S.  E.  1076;  17  Cyc. 
817;  Wheelan  ¥.  Ghieag^,  ML  &  St  P. 
R.  Co.  85  Iowa,  167,  52  N.  W.  119; 
Asbach  v.  Chicago,  B.  &  Q.  R.  Co«  74 
Iowa,  248,  37  K  W.  182, 

Evidence  tending  to  show  that 
plaintiff^s  ancestor  died  in  possession 
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of  tii0  land  in  controversy  was  wholly 
hearsay  and  should  have  been  ruled 
out. 

Turner  v.  Tubersing,  67  Ga.  161; 
Robert  Portner  Brewing  Co.  v.  Cooper, 
116  Ga.  174,  42  S.  E.  408,  12  Am.  Neg. 
Rep.  227. 

It  was  error  to  refuse  to  allow  de- 
fendant to  cross-examine  plaintiff's 
witness  Isler  as  to  facts  other  than 
the  loss  of  the  deed. 

Aiken  v.  Cato,  23  Ga.  164 ;  White  v. 
Dinkins,  19  Ga.  285;  Dawspn  v.  Calla- 
way, 18  Ga.  578;  Lunday  v.  Thomas, 
26  Ga.  587;  Barker  v.  Blount,  68  Ga. 
428;  News  Pub.  Co.  v.  Butler,  95  6a. 
559,  22  S.  E.  282. 

It  is  the  absolute  duty  of  the  trial 
judge  to  instruct  the  jury  on  the  rules 
governing  their  deliberations  under 
circumstantial  evidence,  and  as  to  how 
strong  it  must  be  in  order  to  authorize 
a  verdict, 

Andrews  v.  State,  145  Oa.  14,  88 
S.  E.  194. 

Even  if  an  affidavit  of  forgery  had 
been*  filed  attacking  said  deed,  the  is- 
sue as  to  the  factum  of  the  deed  would 
be  the  only  one  to  be  tried;  and  cer- 
tainly the  plaintiff  had  no  greater 
right  where  she  did  not  dare  to  file 
the  affidavit  of  forgery,  but  sought  to 
make  a  general  charge  of  forgery, 
without  filing  such  affidavit. 

Smith  V.  Stone,  127  Ga.  488,  56  S.  E. 
640;  James  v.  Steele,  147  Ga.  598,  95 
S.  E.  11 ;  Paxton  v.  Boyce,  1  Tex.  817. 

In  order  for  the  plaintiff  to  recover 
mesne  profits  for  any  time,  she  must 
show  that  the  defendant  was  in  pos- 
session for  and  during  the  time  when 
such  recovery  is  sought. 

Powell,  Actions  for  Land,  §  410; 
Gardner  v.  Granniss,  57  Ga.  539. 

Mr.  Samuel  H.  Sibley  also  for  de- 
fendant. 

Messrs.  W.  V.  Custer  and  P,  C.  Bell, 
for  plaintiff: 

The  evidence  of  B.  H.  Askew,  to 
which  exception  was  made,  was  nei- 
ther immaterial  nor  hearsay.  It  may 
have  been  weak,  but  was  relevant,  and 
it  was  proper  for  it  to  go  to  the  jury. 

Deen  v.  Williams,  128  Ga.  265,  57 
S.  E.  427 ;  Garbutt  Lumber  Co.  v.  Wall, 
126  Ga.  172,  54  S.  E.  944;  Walker  v. 
Steffes,  139  Ga.  520,  77  S.  E.  580;  Ga- 
ble V.  Gable,  130  Ga.  689,  61  S.  B.  595; 
Corker  v.  Stafford,  125  Ga.  428>  54  S.  B, 
92;  Jackson  v.  DuBose,  87  Ga.  76L 
13  S.  E.  91«. 

The  examination  of  the  witness  Is- 
ler by  plaintiff  was  only  as  a  basis  for 


secondary  evidence  of  a  lost  deed. 
Such  proofs  are  for  the  court  only. 

Powell,  Actions  for  Land,  g  198,  p, 
241 ;  Bailey  v.  Barnelly,  28  Ga.  582. 

The  cross-examination  of  a  witness 
should  be  confined  to  matters  which 
have  been  brought  out  on  the  direct 
examination ;  and  if  the  cross-examin- 
ing party  wishes  to  obtain  the  testi- 
mony of  the  witness  as  to  other  mat- 
ters, he  must  do  so  by  calling  the 
witness  to  the  stand  as  his  own,  and 
subjecting  him  to  direct  examination 
in  regard  thereto. 

40  Cyc.  2500;  Rosum  v.  Hodges,  1 
S.  D.  808,  9  L.B.A.  817,  47  N.  W.  140; 
Anheuser-Busch  Brewing  Aaeo.  ▼• 
Hutmacher,  127  lU.  652,  4  LJt.A.  676, 
21  N.  E.  626 ;  Chicago,  R.  L  &  P.  B.  Co. 
v.  Beatty,  34  Okla.  321,  42  LJC.A. 
(N.S.)  984,  118  Pac.  367,  126  Pac.  736; 
Wills  V.  Russell,  100  U.  S.  621,  26  L. 
ed.  607. 

The  court  was  right  in  charging 
that  "the  question  as  to  whether  the 
deed  referred  to  was  a  forgery  in- 
volved the  question  of  fraud.'' 

19  Cyc.  1373;  Hoffer  v.  Gladden,  75 
Ga.  532;  Higginbotham  v.  Campbell, 
85  Ga.  640,  11  S.  E.  1027. 

It  was  not  error  to  exclude  the  jury 
while  evidence  as  to  loss  of  papers 
was  being  given. 

Langley  v.  State,  126  Ga.  100, 54  S.  E. 
821 ;  Russell  v.  Mohr-Weil  Lumber  Co. 
115  Ga.  35,  41  S.  E.  276;  Georgia  R. 
&  Bkg.  Co.  V.  Hurt,  112  Ga.  817,  38 
S.  E.  40;  Huff  v.  State,  85  Ga.  336,  11 
S.  E.  619;  Daniel  v.  Hannah,  106  Ga. 
91,  31  S.  E.  734;  Jackson  v.  DuBose, 
87  Ga.  761,  13  S.  E.  916. 

Plaintiff  was  not  required  to  file  an 
affidavit  of  forgery  in  order  to  attack 
the  deed. 

Anderson  v.  Cuthbert,  103  Ga.  767, 
30  S.  E.  244;  Williams  v.  RawUiiB,  10 
Ga.  491. 

The  jury  may  determine  from  the 
face  of  the  deed  alone  that  it  is  a  for- 
gery. 

Pridgen  v.  Green,  80  Ga.  787,  7  S.  E. 
97 ;  Daugharty  v.  Drawdy,  184  Ga.  650, 
68  S.  E.  472. 

It  was  wholly  unnecessary  to  show 
that  Price  died  in  possession  of  the 
land. 

Hadley  v.  Baaa,  68  Oa.  685;  Parker 
▼.  Waycross  &  F.  R.  Co.  81  Ga.  387, 
8  S.  B.  871j  Wilcox  ▼.  Moore,  118  Ga. 
861,  45  S.  E.  400. 

A  condition  once  proved  to  exist  is 
presumed  to  continue  to  exist  till  the 
contrary  appears. 


COWAET  V.  STRICKLAND. 

(_  Qa.  — ,  100  8,  B.  4^7.) 


Ills 


Sasser  ▼.  B^rd,  S  Oa.  App.  824,  70 
S.  E.  157 ;  Anderson  ▼*  Blythe,  64  Ga. 
507 ;  Coleman  &  B.  Co.  v.  Rice,  106  Ga. 
164,  31  S.  £.  424;  1  Greenl.  Ev.  %  42. 

A  deed  of  conveyance  is  presumed 
to  carry  the  possession. 

Stall  V.  Cincinnati,  16  Ohio  St.  169. ' 

The  fact  that  separate  suits  cannot 
be  maintained  for  land  and  for  mesn« 
profits  in  no  wise  prevents  the  court 
from  closing  one  of  the  issues,  and 
resttbiBittinir  the  otiier,  according  to 
the  court's  opinion  that  one  was  ad* 
judicated  without  error,  and  the  other 
with  error* 

Chicago  Bldg.  &  Mfg.  Co.  v.  Butler 
139  Ga.  819,  78  S.  E.  244. 

Fish,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

1.  The  plaintiff  in  error  contends 
that  the  court  may  only  grant  an  en- 
tire new  trial,  either  of  the  cause  or 
of  a  collateral  issue  (Code  of  Prac- 
tice, §  6079) ;  that  the  court  cannot 
separate  the  case  into  two  distinct  is- 
sues, to  be  tried  separately  by  the 
jury»  especially  in  an  action  of  eject- 
ment, with  a  prayer  for  recovery  of 
mesne  profits,  since  a  separate  ac- 
tion cannot  be  maintained  for  the  re- 
covery of  mesne  profits.  It  is  there- 
fore imisted  that  the  legal  effect  of 
the  judgment  of  the  trial  court  on 
the  motion  for  new  trial  is  either  (1) 
to  grant  a  new  trial  of  the  entire 
cause,  or  (2)  to  deny  the  motion  en- 
tirely, on  condition  that  the  recovery 
for  mesne  profits  be  written  off.  The 
case  of  McCarthy  v,  Lazarus,  137 
Ga.  282,  73  S.  E.  493,  was  an  action 
of  ejectment,  with  a  prayer  for 
mesne  profits.  The  trial  court  di«* 
reeled  a  v^dict  in  behalf  of  the 
plaintiff  for  the  premises  in  dispute 
and  for  mesne  profits.  The  judg- 
ment was  affirmed  ''as  to  the  direo- 
tion  of  a  verdict  for  the  recovery  of 
the  premises,"  but  a  new  trial  was 
ordered  ''on  the  sole  question  as  to 
mesne  profits,  with  direction  that  the 
issue  as  to  mesne  profits  alone  be 
submitted  to  a  jury  on  another 
trial."  It  is  true  that  the  power  of 
the  sup9?eme  court  to  give  direction 
depends  on  special  i^tute  (Code 
of  Practice,  §  6205),  but  it  is  also 
true  that  "where  a  judgment  ap- 
pealed from  can  be  segregated,  so 


that  the  correct  portions  can  be 
separated  fnnn  the  erroneous,  the 
ecNirt  will  not  set  aside  the  entire 
jndgm^t,  but  cfnly  that  portion 
which  is  erroneous."  Chicago  Bldg. 
ft  Mfg.  Ca  V.  Butler,  189  Ga.  816(1), 
819,  78  S.  E.  246. 

It  is  not  to  be  assumed  that  in  an 
ejectment  suit  this  court  would 
order  a  new  trial  ''on  the  sole  ques- 
tion as  to  mesne  profits,  with  aireo^ 
tion  that  the  issue  as  to  mesne 
profits  alone  be  submitted  to  a  jury 
on  another  trial,"  unless  it  were  in 
the  first  instance  permisslbfe,  in  a 
proper  case,  fw  the  trial  court  it- 
self to  so  direct.  Where,  in  an  ejee&- 
ment  case^  the  issue  as  to  tilte  is  ad- 
judicated in  favor  of  the  idaintiff, 

and  the  trial  court  Ejectment- 
IS  of  the  opmion  itew  tti«i  tor 
that  the  adjudica-  ««"^*  »'•«*•• 
tion  was  without  error  of  liaw,  and 
is  satisfied  with  the  verdiet,  a  new 
trial  may  be  denied  as  to  the  issoe 
of  title,  and  a  new  trial  granted  on 
the  issue  of  mesne  prcKfits,  if  the 
trial  court  is  of  the  opinion  that 
errors  of  law  were  committed  upM 
the  latter  issu^,  or  if  he  disapproves 
the  verdict.  Brooke  v,  Lowry  Nat. 
Bank,  141  Ga.  493,  81  S.  E.  223(5). 
The  fact  that  the  case  is  one  of 
ejectment,  with  a  prayer  for  mesne 
profits,  is  immaterial.  While  8  5576 
of  the  Code  of  Practice  declares: 
*'No  plaintiff  in  ejectment  shall  have 
and  maintain  a  separate  action  in 
his  behalf  for  the  recovery  of  mesne 
profits  which  may  have  accrued  to 
him  from  the  premises  in  dispute," 
it  is  sufficient  to  say  that  in  such 
case  the  action  is  not  a  separate  one. 
In  the  practical  administration  of 
the  law,  an  issue  once  adjudicated 
without  error  may  remain  closed, 
where  the  judgment  is  divisible, 
while  at  the  same  time  the  trial 
court  has  it  within  his  power  to 
Ifrant  a  new  trial  upon  a  separate, 
distinct,  and  independent  issue  in- 
volved in  the  same  case. 

2*  The  plaintiff  in  the  court  below 
desired  to  put  in  evidence  a  certified 
copy  of  a  deed  from  J.  C.  Price  to 
J.  N.  Price,  conveying  the  lands  in 
controversy.    She  had  duly  served 
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the  defendant  with  a  notice  to  pro- 
duce the  original.  During  the  prog- 
reas  of  the  trial  the  plaintiff  testified 
that  she  did  not  have  the  deed  in  her 
possession,  power,  custody,  or  con- 
trol, and  that  she  had  made  diligent 
search  for  it  and  had  failed  to  find 
it.  She  then  exhibited  to  the  court 
an  affidavit  of  B.  Isler,  administra- 
tor of  the  estate  of  J.  N.  Price,  filed 
by  him  in  response  to  a  sub- 
poena  duces  tecum,  calling  upon  him 
to  produce  the  original  of  said  deed. 
The  administrator  in  his  affidavit 
averred  that  he  did  not  have  and 
had  never  had  the  original  of  said 
deed  in  his  power,  custody,  or  con- 
trol, and  therefore  could  not  produce 
it.  The  plaintiff  insisted  that  she  be 
allowed  to  introduce  the  certified 
copy  of  the  deed  in  question  upon 
the  showing  made,  whereupon  the 
court  directed  and  required  the 
plaintiff's  counsel  to  put  the  admin- 
istrator upon  the  stand,  with  the 
statement  that  the  examination 
would  be  confined  to  the  question  of 
his  ability  to  produce  the  original 
deed.  The  witness  was  then  exam- 
ined by  the  plaintiff's  counsel  touch- 
ing his  possession  of  the  deed  in 
question,  and  testified  in  substance 
that  he  did  not  have  the  deed  and 
that  the  same  had  never  been  in  his 
possession,  power,  custody,  or  con- 
trol. He  was  then  fully  examined  by 
the  defendant's  counsel  upon  the 
same  point,  and  the  court  ruled  that 
the  witness  could  not  be  cross-exam- 
ined by  the  defendant's  counsel  upon 
other  and  separate  and  distinct  is- 
sues in  the  case.  However,  the  de- 
fendant was  given  the  privilege  to 
swear  the  witness  in  chief ;  and  the 
witness  was  sworn  and  examined  in 
behalf  of  the  defendant  after  the 
plaintiff  had  closed  her  case.  In  the 
motion  for  new  trial  error  is  as- 
signed on  the  ruling  of  the  court  in 
refusing  to  permit  the  defendant  to 
cross-examine  the  witness  generally 
upon  the  merits  of  the  case,  and  also 
because  the  court  permitted  the 
examination  of  the  witness  on  the 
question  of  his  ability  to  produce  the 
deed  out  of  the  presence  of  the  jury. 


WltmM»- 
exteat  of  cross- 
•zanUmatloB— 
formal 


The  rule  in  this  state  is  that  ''when 

a  witness  is  called 

and  examined,  even 

to    only    a    formal 

point,  by  one  party, 

the  other  party  has  the  right  to 

cross-examine  him  as  to  all  points." 

Aiken  v.  Cato,  28  6a.  154;  News 

Pub.  Go.  V.  Butler,  95  Ga.  559,  22 

S.  E.  2S2. 

The  rule  undoubtedly  applies  when 
the  witness  is  voluntarily  cidled  by 
the  party.  In  that,  event  the  court 
cannot  restrict  the  right  of  cross- 
examination  to  the  points  upon 
which  the  party  has  examined  the 
witness  in  chief.  If,  however,  in 
response  to  a  subpoena  duces  tecum, 
the  court  is  not  satisfied  with  the 
afiklavit  of  the  witness,  but  is  yet 
unwilling  to  exclude  the  secondary 
evidence  offered,  and  directs  and  re- 
quires counsel  for  the  party  by 
whom  the  witness  was  subpoenaed 
to  call  the  witness  in  person  and 
examine  him  orally  in  the  presence 
of  the  court,  we  are  of  the  opinion 
that  it  is  not  reversible  error  to  re- 
fuse the  right  of  cross-examination 
to  the  opposite  party  generally  on 
the  merits  of  the  case.  The  plaintiff 
may  have  preferred  to  insist  upon 
the  introduction  of  the  secondary 
evidence  upon  the  showing  made; 
and  in  this  case  it  appears  that  the 
plaintiff  did  insist  upon  the  suffi- 
ciency of  such  showing.  It  would  be 
manifestly  unfair  to  compel  counsel 
to  call  a  witness,  or  to  compel  him  to 
examine  a  witness  callM  by  the  di- 
rection of  the  court,  upon  the  sole 
question  of  tiie  ability  of  the  witness 
to  produce  an  original  document, 
with  the  right  to  the  opposite  party 
to  cross-examine  the  witness  on  the 
merits  of  the  ca^e.  If  error  at  all, 
it  was  certainly  not  reversible  enror 
to  permit  the  witness  to  be  exam- 
ined, out  of  the  presence  of  the  jury, 
on  the  sole  question  of  his  ability  to 
produce  the  deed  described  in  the 
subpoena  duces  tecum.  See  Code  of 
Practice,  §  5759 ;  Powell,  Actions  for 
Land,  241,  242,  §  198. 

3*  The  vital  issue  in  the  case  was 
whether  the  deed  from  J.  N.  Price  to 
J.  C,  Price  ^^^w  a  forgery.  Theiriaioh 


tiff  did  not  file  an  affidavit  of  f  or- 
jsery.  She  relied  entirely  upon  cir- 
cumetantial  evidence  to  establish 
her  contention  that  the  deed  was  a 
forgery.  The  court  in  effect  instruct- 
ed the  jury  that  the  plaintiff  had  the 
burden  of  showing,  by  a  preponder- 
ance of  evidence,  that  the  deed  from 
J.  N.  Price  to  J.  C.  Price  was  a  for- 
gery. The  plaintiff  in  error  con- 
tends that  the  court  should  have 
charged  that  the  forgery  of  the  deed 
must  be  proved  beyond  a  reasonable 
doubt.  The  case  of  Williams  v. 
Gunnels,  66  Ga.  621,  is  cited  in  suf^- 
port  of  this  contention.  It  was  there 
said  that  to  support  a  plea  of  justifi^ 
cation,  in  a  suit  for  slander  on  ac^ 
count  of  words  imputing  a  crime, 
''the  same  degree  of  evidence  is  re- 
quired as  would  be  necessary  to  con- 
vict the  plaintiff  on  a  criminal  prose* 
cution  for  the  offense."  But  see  At- 
lanta Journal  v.  Mayson,  92  Ga.  640, 
44  Am.  St.  Rep.  104,  18  S.  E.  1010, 
where  it  was  ruled  that  the  question 
was  neither  directly  made  nor  de- 
cided in  Williams  v.  Gunnels,  supra. 

Where,  in  an  eject- 
ment suit,  a  deed  is 
attacked  as  a  for- 
gery, the  burden  is  upon  the  party 
asserting  the  affirmative  of  the  issue 
to  establish  his  contention  by  a  pre- 
ponderance of  the  testimony.  The 
case  sf alls  within  the  rule  announced 
in  §  5730  of  the  Code  of  Practice,  as 
follows:  ''Moral  and  reasonable 
certainty  is  all  that  can  be  expected 
in  legal  investigation.  In  all  civil 
cases  the  preponderance  of  testi- 
mony is  considered  sufficient  to  pro- 
duce mental  conviction." 

4.  It  is  also  insisted  that  the  court 
erred  in  failing  to  charge,  without 
request,  the  rule  of  circumstantial 
evidence  as  applicable  to  a  civil  case« 
We  cannot  agree  with  this  conten- 
tion. It  is  true,  as 
pointed  out  by  coun- 
sel for  the  plaintiff 
in  error,  that  in  a 
^iminal.  case,  where 
the  evidence  is  entirely  circumstan- 
tial, it  is  error  for  the  court  to  fail 
to  charge  the  rule  applicable  to  a 
case  of  that  diaraeter,  with  or  with- 
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forsevy*- 
1»urileit  ot  proof. 


New   trt«l-* 
refvaal  to 


el  re  vmstautlal 
•▼Idenee. 


out  a  request  to  so  charge.  The 
rule  announced  by  this  court  in 
criminal  cases  has  no  application  to 
the  issue  of  forgery  in  a  civil  action. 
As  a  rule  in  criminal  cases,  it  must 
have  resulted,  in  part  at  least,  from 
the  positive  requirement  of  §  1010 
of  the  Penal  Code,  which  is  as  fol- 
lows :  'To  warrant  a  conviction  on 
circumstantial  evidence,  the  proved 
facts  must  not  only  be  consistent 
with  the  hsrpothesis  of  guilt,  but 
must  exclude  every  other  reasonable 
hypothesis  save  that  of  the  guilt  of 
the  accused." 

5.  In  one  ground  of  the  motion 
for  new  trial  error  is  assigned  upon 
the  following  charge  of  the  court  to 
the  jury:  "'Referring  again  to  the 
question  as  to  whether  the  deed  re- 
UacteA  to  from  J.  N.  Price  to  J«  G. 
Price  was  a  forgery,  this  involves  a 
question  of  fraud ;  and  I  charge  you 
in  this  connection  that  fraud  may 
not  be  presumed,  but,  being  subtle 
in  its  nature,  slight  circumstances 
may  be  sufficient  to  carry  conviction 
of  its  existence." 

It  is  insisted  that  this  charge  was 
inapplicable  to  the  issues  in  the  case, 
and  misled  and  confused  the  jury. 
In  Smith  v.  Stone,  127  Ga.  483,  56 
S.  E.  640  (3) ,  it  is  held :  "Upon  the 
trial  of  the  issue  of  forgery,  .  .  , 
when  a  registered  deed  is  offered  In 
evidence,  nothing  is  involved  except 
the  factum  of  the  deed  assailed ;  and 
when  the  uncontradicted  evidence 
shows  that  the  deed  was  executed,  a 
finding  that  it  was  a  forgery  is  un- 
authorized, notwithstanding  there 
may  be  evidence  tending  to  show 
that  the  grantee  had,  by  his  conduct 
and  sayings,  estopped  himself  from 
asserting  title  under  the  deed,  as 
against  certain  persons." 

We  agree  with  counsel  for  the 
plaintiff  in  error  that  the  charge  was 
inapplicable  to  any  issue  in  the  case, 
but  we  cannot  say  that  it  either  mis^ 
led  or  confused  the  jury.  The  court 
dearly  stated  the  issues  to  the  jury, 
and  instructed  them  that  the  burdra 
was  upon  the  plaintiff  to  show  that 
the  deed  from  J.  N.  Price  to  J.  C. 
Price  was  in  fact  a  fwgery.  In  im- 
mediate connection  with  the  excerpt 
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to  which  exception  is  taken,  the 
court  charged  as  follows:  ''You 
would  have  no  right  to  find  for  the 
plaintiff  in  this  case  unless  you 
should,  by  the  testimony  or  the  cir«* 
cumstances,  determine  that  the  deed 
in  question  was  never  in  fact  execut- 
ed by  J.  N.  Price ;  but  you  may  con- 
sider all  the  circumstances  of  the 
case  in  determining  whether  the 
deed  was  genuine  or  whether  it  was 
a  forgery/' 

In  view  of  the  entire  charge,  con- 
sidered in  the  light  of  the  evidence 
in  the  record,  we  do  not  feel  author- 
ized to  reverse  the  case  upon  this 

ground.  The  evi- 
SrAcT?2^.  dence  authorized  the 

jury  to  find  that  the 
plaintiff's  intestate  died  in  posses- 
sion of  the  land  in  controversy,  that 
the  defendant  claimed  under  the 
plaintiff's  intestate,  and  that  the 
deed  f^om  the  plaintiff's  intestate  to 
J.  C.  Price  was  a  forgery.  None  of 
the  assignments  of  error  upon  the 
ruHngB  of  the  court  in  admitting  or 
rejecting  evidence,  in  charging  the 
jury,  or  in  failing  to  charge,  assigned 
as  erroneous  in  the  motion  for  new 


trial,  wiH  require  a  reversal  of  the 
case  on  the  main  bill  of  exceptions. 

6.  The  grant  of  the  new  trial  on 
the  issue  of  mesne  profits,  assigned 
as  error  in  the  cross  Appeai-^ii- 
bill  of  exceptions,  is  tvAiftr  smmt 
within  the  rule  that  •'"^  *'»•»• 
the  first  grant  of  a  new  trial  will  not 
be  disturbed,  unless  the  evidence  de- 
mands the  verdict  rendered,  nor  will 
the  court  undertake  to  make  any 
ruling  with  respect  to  the  reason  as- 
signed by  the  trial  judge  as  the 
bMis  of  his  action,  although  the 
new  trial  be  granted  upon  a  special 
ground  of  the  motion.  Van  Giesen 
V.  Queen  Ins.  Co.  182  Ga.  615,  64 
S.  E.  466,  and  cases  dted;  Ballimga" 
V.  Ballenger,  147  Ga.  361,  M  S.  E. 
2S7.  It  goes  without  saying  that  the 
verdict  for  $1,960  for  mesne  profits 
was  liot  demanded,  und^  the  rule 
recognized  in  this  state.  See  Mc- 
Carthy V.  Lazarus,  137  Ga.  282,  73 
S.  E.  498. 

Judgment  affirmed  on  both  bills 
of  exceptions. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 


Cr 


ANNOTATION. 

tioB  of  witnett  called  to  testify  on  particular  point  or  under 

order  of  court 


I.  Majority  rule: 

a.  Rule  stated,  1116. 

b.  Application  of  rule,  1118. 
II.  Mhiority  rule,  1125. 

i.  Majority  rule, 
a,*  Rule  stated. 

Although  there  is  a  decided  conflict 
of  opinion,  the  great  weight  of  author- 
ity is  to  the  effect  that  where  a  wit- 
ness is  called  to  testify  on  a  particular 
point,  either  by  counsel  or  under  order 
of  court,  the  adverse  party  is  restrict- 
ed in  the  cross-examination  of  the  wit- 
ness to  the  point  on  which  he  testifies, 
and  cannot  question  him  in  regard  to 
other  issues  in  the  case. 

United  States.  —  .£olian  Co.  ▼. 
Standard  Music  Roll  Co.  (1910)  176 
Fed.  811;  Foster  v.  United  States 
(1910)  101  C.  C.  A.  486,  178  Fed.  166; 


Ferry-Hallock  Co.  v.  Orange  Hat  Box 
Co.  (1910)  185  Fed.  816,  reversed  on 
other  grounds  in  (1912)  115  C.  C.  A. 
103,  196  Fed.  71;  O'Connell  v.  Penn- 
sylvania Co.  (1902)  55  C.  C.  A.  488^ 
118  Fed.  991 ;  Mine  &  S.  Supply  Co.  v. 
Parke  &  L.  Co.  (1901)  47  C.  C.  A.  34,. 
107  Fed.  881;  Montgomery  ▼.  ^tna 
L.  Ins.  Co.  (1899)  38  C.  C  A.  557,  97 
Fed.  913;  Seymour  v.  Malcolm  Mc- 
Donald Lumber  Co.  (1898)  7  C.  C.  A. 
593,  16  U.  S.  App.  246,  68  Fed.  957; 
Wills  v.  Russell  (1879)  100  U.  S.  621,. 
25  L.  ed.  607;  Philadelphia  A  T.  R.  Co. 
V.  Stimpson  (1840)  14  Pet.  448,  10  L. 
ed.  536. 

Arkaneaa— Duke  y.  Eminent  House- 
hold, C.  W.  (1911)  97  Ark.  290,  133  S. 
W.  1028. 

Califemia.— Yordi  v.  Yordi  (1907> 
6  Cal.  App.  20,  91  Pac.  848. 
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il914)  as  Conn.  655,  92  Ail.  419. 

Illuiol0»— Fred  MiU«ar  Brewing  Co. 
▼.  Jmos  (1914)  190  111.  App.  1«»; 
NmtU  v.  Sehnadt  (1909)  2S9  lU.  iB6» 
S9  N.  E.  178 ;  Sbeedy  v.  CbieMO  (190«) 
221  IlL  111,  77  N.  E.  689;  Eaat 
Dubuaue  V.  Burbyte  (1898)  179  lU. 
^58»  50  N.  B.  1077;  Stevens  v.  Brown 
(1883)  IS  III.  App.  619;  Hurlbut  v. 
Ifeeker  (1882)  104  III  541;  Uoyd  v. 
TboB^oen  (1879)  6  lU.  App.  90;  Stef* 
ford  V.  Fa90o  (1864)  85  111.  481;  BeU 
V.  Prewitt.  (1872)  68  III.  861. 

Iptfana>— CkdMoil  Contractijur  Go. 
▼.  Cleric  (1912)  —  Ind.  App.  --,  99  N. 
SL  777;  Indiamepolia  &  M.  Rapid 
Trenait  Co.  v.  Walsb  (1909)  46  Ind. 
App.  42,  90  N.  E.  138. 

Iowa.— Wheeler  t.  Schilder  (1918) 
188  Iowa,  628,  167  N.  W.  634;  Re  Bar- 
rett (1914)  167  lewa,  218,  149  N.  W. 
247;  Collins  v.  Wells,  F.  &  Co.  Exp. 
<18«8)  140  Iowa,  804,  118  N.  W.  401; 
Me(3ormick  Harvesting  Macb.  Co.  ▼. 
Jaeebeon  (1889)  77  Iowa,  582,  42  N. 
W.  499;  PellerseUa  v.  Allen  (1881)  56 
Iowa»  717,  10  N.  W.  261. 

.  Kawsafc^— Pratt  v.  Broekett  (1878) 
20  Kan.  801. 

liOiniiana.  -^  Vanzaat  v.  Bodeaw 
Lumber  Ck>.  (1911)  128  La.  928,  55  So. 
677. 

Manrland.— Geneolidated  Oas,  E.  L. 
&  P.  Co.  v.  Stete  (1909)  109  Md.  186, 
72  Atl.  651. 

Memtana.— Borden  v.  Lyncb  (1906) 

84  Mont.  608,  87  Pac.  609. 
Nebraaka^-^wens  v.  Omaba  k  C. 

B.  Street  R.  Ck>.  (1916)  97  Neb.  864, 
156  N.  W.  661;  Hurlbut  v.  Hall  (1894) 
89  Neb.  889,  58  N.  W.  688. 

New  Jereey.  —  Brown  ▼.  Neviua 
(1913)  84  N.  J.  L.  215,  86  Atl.  988. 

New  YorL^ — ^Blumquist  v.  Snare  4b 
T.  Co.  (1909)  185  App.  Div.  709,  119 
N.  Y.  Supp.  728,  affirmed  in  (1911)  200 
N.  Y.  695,  94  N.  E.  1092 ;  Union  Bank  v. 
Mott  (1863)  39  Barb.  180.  CoM|>are 
Jackson  ex  dem.  Lowell  v.  Parkbuxwt 
(1830)  4  Wend.  869;  Yarick  v.  Jaekr 
0on  (1828)  2  Wend.  166,  19  Am.  Dec. 
671. 

Opefon. — ^Benson  v.  Johnson  (1917) 

85  Or.  677,  165  Pae.  1001,  167  Pac. 
1014.     . 

P^meylvaniaw^Brown    v.    Mannar 


dnke  (1»16)  248  Pa.  262,  98  Atl.  1021; 
LbbIv  y.  Ewins  (1914)  244  Pa.  480, 
90  AjkL  797;  Barter  v.  Wbitebread 
(1909)  88  Pa.  Super.  Ct.  10;  Wolf  v. 
Wolf  (1898)  168  Pa.  681»  28  AU.  164; 
BaSlMriff'sBleetioiis  (1862)  IBrewst. 
«7;  Tiley  v.  Biojrers  (1862)  48  Pa. 
404»  4  Mer.  Hin.  Rep.  820;  Mitchell 
V.  Cower  (1861)  17  Pa.  348;  Mitehell 
v.  Welch  (1861)  17  Pa.  389,  66  Am. 
Dec.  557. 

South  Dakota.— ^Buchanan  v.  Ran- 
dall (1906)  21  S.  D.  44, 109  N.  W.  613; 
First  Nat  Bank  v.  Smith  (1895)  8  S. 
D.  101,  66  N.  W.  489. 

Utah.— Pec^e  v.  Thiede  (1896)  11 
Utah»  841,  89  Pac.  837,  affinMd  in 
(1896)  169  v.  8.  510,  40  L.  ed.  237,  16 
Sup.  Ct.  Rep,  62. 

VMUMmt-'^^Beeley  v.  Central  Ver- 
mont R.  Co.  (1914)  88  Vt.  178,  ^  Atl. 
28;  TapUn  v.  Marcy  (1908)  81  Vt.  428, 
71  Atl.  72;  Carpenter  v.  Will^  (1898) 
66  Vt.  168,  26  Ail.  488. 

Waflhingtott.r-^Brace  v.  Norttiem  P. 
R.  Co.  (1911)  68  Wash.  417,  88  LJtJi. 
(NJS.)  1186, 116  Pac.  841;  Riehardaon 
V.  Spangle  (1900)  22  Wash.  14,  60  Pae. 
64.  But  see  Patchen  ▼.  Parice  it  L. 
Machinery  Co.  (1898)  6  Wash.  486,  88 
Pac.  976. 

"A  party  offering  a  witness  stands 
sponsor  for  his  credibility,  and,  stated 
generally,  Is  bound  by  what  he  may 
say  both  on  direct  and  cross  examina- 
tion. Being  so  bound,  he  has  a  right 
to  call  him  fbr  a  particular  purpose, 
and  his  adversary  has  no  right  to  ex- 
amine him  generally,  but  is  confined 
to  the  subject  testified  to  by  him  in 
chief/*  ^olian  Co.  v.  Standard  Music 
Roll  Co.  (1910)  176  Fed.  811. 

'^hen  a  witness  is  called  to  prove 
a  single  fact,  the  opposite  party,  under 
the  guise  of  a  cross-examination,  can- 
not enter  into  a  general  examination 
of  the  witness,  but  the  cross-examina- 
tion must  be  confined  to  the  examina- 
tion in  chief.''  Hurlbnt  v.  Meeker 
(1882)  104  IlL  641. 

'"When  a  witadss  is  called  for  the 
special  purpose  of  proving  a  signature, 
be  cannot  be  cross-examined  in  regard 
to  the  case  generally.''  Vanaaat  v. 
Bodeaw  lAonbar  Co.  (1911)  128  La. 
928,  66  So.  677. 

A  paxty  has  no  right  to  crosa^ezaa^ 
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ine  a  witness  except  as  to  facts  and 
circumstances  connected  with  the 
matters  stated  in  his  direct  examiner 
tion.  If  he  wishes  to  examine  him  as 
to  other  matters,  he  must  do  so  by 
making  the  witness  his  own,  and  call- 
ing him,  as  such,  in  the  subsequent 
progress  of  the  cause.  Philadelphia  & 
T.  R.  Co.  V.  Stimpson  (1840)  14  Pet. 
(U.  &)  448,  10  L.  ed.  685. 

b.  AppUcaUon  of  rule. 

In  ^olian  Co.  v.  Standard  Music 
Roll  Co.  (1910)  176  Fed.  811,  a  wit- 
ness was  called  to  prove  the  record 
of  sales  made  by  the  complainant  of 
an  instrument  called  the  Metrostyle, 
and  a  statement  of  the  aggregate  of 
sales  tabulated  therefrom.  It  was 
held  that  the  scope  of  the  cross-exam- 
ination of  the  witness  should  be  re- 
stricted to  the  particular  subject  of 
his  examination  in  chief. 

In  Foster  v.  United  States  (1910) 
101  C.  C.  A.  485,  178  Fed.  165,  a  pros- 
ecution for  using  the  mails  in  further- 
ance of  a  scheme  to  defraud,  an  expert 
accountant  was  called  by  the  governr 
ment  to  testify  as  to  the  contents  of 
certain  books.  On  cross-examination, 
certain  questions  were  put  to  the  wit- 
ness which  were  not  related  to  the 
subject  of  the  direct  examination.  It 
was  held  that  the  action  of  the  trial 
court  in  excluding  these  questions  was 
not  erroneous* 

In  Ferry-Hallock  Co.  v.  Orange  Hat 
Box  Co.  (1910)  185  Fed.  816,  reversed 
on  other  grounds  in  (1912)  116  C.  C. 
A.  103, 195  Fed.  71,  a  suit  for  infringe- 
ment of  a  patent,  a  witness  was  called 
as  an  expert  for  the  complainant,  and 
on  his  examination  gave  his  opinion  as 
to  whether  the  complainant's  exhibit 
embodied  the  invention  referred  to  in 
the  several  claims  of  the  patent  in  suit. 
It  was  held  that  although  he  might  be 
fully  cross-examined  as  to  his  fitness 
to  testify  as  an  expert,  the  cross-exam- 
ination otherwise  must  be  restricted 
to  the  particular  purpose  for  which  he 
was  called. 

In  O'Conneil  v.  Pennsylvania  Co. 
(19^2)  65  C.  C.  A.  488, 118  Fed.  991,  an 
action  was  brought  against  the  defend- 
ant company  to  recover  damages  for 
i^ersonal  injuries  alleged  to  have  been 


received  by  the  plaintiff  tiiraiili  the 
negligence  of  the  defendant.  The 
plaintiff's  counsel  introduced  a  wit- 
ness for  the  sole  purpose  of  identify- 
ing the  car  ftom  which  the  plaintiff 
fell.  Upon  cross-examination  the  de- 
fendant questioned  the  witness  in  re- 
gard to  the  condition  of  the  car.  In 
ruling  on  an  assignment  of  error  in 
the  admission  of  this  testimony,  Lur- 
ton,  Gh.  J.,  said :  '*AI1  this  was  object- 
ed to  by  the  plaintiff  in  error  as  not 
legitimate  cross-examination,  but  evi- 
dence in  chief.  It  was,  however,  ad- 
mitted, over  objection,  as  pmper 
cross-examination.  This  statement  as 
to  the  condition  of  the  step  on  the  car 
examined  by  the  witness  was  plainly 
evidence  in  chief.  The  witness  should 
have  been  recalled  if  the  defendant  so 
desired,  and  thus  made  the  witness  of 
the  defendant  as  to  the  condition  of 
the  step  of  the  car  he  had  identified 
by  number  and  name  as  the  car  from 
which  plaintiff  fell.'' 

In  Mine  A  S.  Supply  Co.  v.  Parke  k 
h.  Co.  (1901)  47  C.  C.  A.  84,  107  Fed. 
881,  a  witness  was  called  to  prove  that 
certain  letters  and  statements  consti- 
tuting an  account  stated  were  in  the 
handwriting  of  the  defendant^  and 
that  the  letters  and  statements  offered 
in  evidence  were  the  originals.  His 
esramination  in  chief  was  confined 
strictly  to  these  points.  On  cross-ex- 
amination the  defendant  sought  to 
examine  the  witness  generally  in  ref- 
erence to  the  business  transactions 
between  the  parties.  It  was  held  on 
appeal  that  this  evidence  was  prop- 
erly excluded. 

In  Montgomery  v.  .Stna  L.  Ins.  Co. 
(1899)  88  C.  C.  A.  557»  97  Fed.  913,  a 
witness  introduced  to  prove  the  mere 
formal  parts  of  the  plaintiff's  case 
was  cross-examined  in  respect  to  the 
subject-matter  of  defendant's  set-off, 
touching  which  he  had  not  been  ex- 
amined in  chief.  Holding  this  to  be 
error,  it  was  said:  'The  ris^t  of 
cross-examination  in  courts  of  the 
United  States  is  limited  to  facts  and 
circumstances  connected  with  the  mat- 
ter testified  to  upon  the  original  exam- 
ination of  the  witness.  If  it  is  desired 
to  examine  the  witness  as  to  other 
matters,  the  proper  practice  is  to  call 
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the  witness  «0  the  witness  of  the  par* 
ty  desiring  to  make  such  proof." 

In  Seymour  v.  Malcolm  McDonald 
Lumber  Co.  (1893)  7  a  C.  A.  599,  16 
U.  S.  App.  245,  58  Fed.  957,  an  action 
was  brought  against  the  defendant  on 
an  acceptance  of  a  negotiable  in* 
strument.  On  the  trial  of  the  case  the 
plaintiff  called  the  defendant,  who 
was  examined  as  a  witness  merely  to 
the  fact  that  he  signed  the  acceptance^ 
and  that  certain  notes,  from  the  pro- 
ceeds of  which  it  was  payable,  were 
paid  to  him  before  suit  was  com- 
menced. On  cross-examination  the 
defendant's  counsel  sought  to  elicit 
from  this  witness  testimony  to  sustain 
his  defense.  It  was  held  that  this  evi- 
dence was  properly  excluded. 

Wills  V.  Bussell  (1879)  100  U.  & 
621»  25  U  ed.  607,  was  an  action 
brought  against  a  former  collector  of 
customs  to  recover  certain  duties  on 
importations,  paid  under  protest.  One 
of  the  plaintiffs  was  called  to  testify 
as  to  the  payment  of  the  duties,  and 
the  protest.  The  court  then  permitted 
this  witness  to  be  examined  as  to  the 
contents  of  the  protest,  and  on  other 
matters  entirely  foreign  to  his  exam- 
ination in  chief.  It  was  held  that  the 
admission  of  this  testimony  was  error. 

In  Duke  v.  Eminent  Household,  C. 
W.  (1911)  97  Ark.  290, 138  S.  W.  1028, 
the  plaintiff,  as  beneficiary  in  a  policy 
of  life  insurance  issued  by  the  defend- 
ant, brought  suit  to  recover  the 
amount  of  the  policy.  The  defense 
was  interposed  that,  at  the  time  of 
the  death  of  the  insured,  he  was  not 
in  good  standing,  having  failed  to 
make  payment  of  his  dues  as  required 
by  the  contract.  The  plaintiff  con- 
tended that  the  deceased  was  inca- 
pable, because  of  illness,  of  directing 
payment  of  a  premium  due  March  10. 
Defendant  called  as  a  witness  a  physi- 
cian, who  testified  that  he  attended 
the  deceased  in  his  last  illness,  and 
that  his  first  visit  was  March  18th. 
The  plaintiff  then  asked  the  witness 
what  was  the  mental  and  physical  con- 
ditio^n  of' the  deceased  on  that  day. 
The  court  refused  to  allow  the  witness 
to  answer.  Wood,  J*,  speaking  for  the 
supreme  court,  said:  "The  question 
was  not  responsive  to  the  examination 


in  chief.  If  appellant  desired  to  show 
by  Dr.  Tapscott  that  the  condition  of 
R.  T.  Duke  was  such  between  the  1st 
and  10th  of  March  as  to  render  him 
mentally  incapable  of  directing  the 
payment  of  premiums,  then  she  should 
have  offered  to  make  the  doctor  her 
witness,  for  that  purpose.  There  was 
nothing  in  the  question  to  indicate 
that  the  purpose  of  appellant  was  to 
show  the  mental  incapacity  of  the  as- 
sured betwe^i  the  1st  and  10th  day  of 
March  to  direct  the  payment  of  pre- 
miums." 

In  Yordi  v.  Yordi  (1907)  6  CaL  App. 
20,  91  Pac.  848,  an  action  for  specific 
conveyance,  it  was  attempted  to  show 
that  a  deed  executed  by  a  wife  to  her 
husband  was  procured  by  undue  in* 
fiuence^  The  notary  who  prepared  the 
deed  was  called  as  a  witness  and  tes- 
tified aimply  to  the  fact  that  he  was 
hired  by  the  husband  to  prepare  a  deed 
similar  to  another  deed  shown  him. 
Cross-examination  by  the  defendants, 
seeking  to  bring  out  the  conversation 
which  occurred  at  the  time  between 
the  husband  and  the  notary,  was  held 
to  be  improper. 

In  the  case  of  Groodno  v.  Hotchkiss 
(1914)  88  Coniu  655,  92  Atl.  419,  a 
witness  in  a  will  contest  was  called 
merely  to  identify  certain  checks  and 
receipts  given  for  payment  to  herself 
and  her  brother  of  the  amounts  re- 
served to  them  in  a  mutual  agreement. 
On  cross-examination  the  witness  was 
asked  as  to  the  intrations  of  the  par- 
ties to  the  mutual  agreement  when 
they  signed  it.  It  was  held  that  the 
action  of  the  trial  court  in  excluding 
the  testimony  was  correct,  since  it  was 
not  germane  to  the  examination  in 
chief. 

In  Fred  Miller  Brewing  Co.  v.  Jones 
(1914)  190  111.  App.  169,  it  appeared 
tiiat  a  witness's  testimony  on  direct 
examination  was  limited  solely  to 
identification  of  signatures  on  a  judg^ 
ment  note.  It  was  held  that  cross* 
examination  as  to  the  duties  of  the 
witness  was  improper. 

In  Nagle  v.  Schnadt  (1909)  289  111. 
595,  88  N.  E.  178,  a  claim  was  filed 
against  an  estate,  based  on  a  note  al- 
leged to  have  been  signed  by  the 
deceased,  and  assigned  by  the  payee 


1120 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


to  the  plaintiff.  The  only  quesUon  in- 
volved WAS  the  genuineness  of  the 
signature.  The  defendant  introduced 
as  a  witness  the  testator's  son^  who 
testified  that  the  signature  was  a  feW 
gery.  It  was  held  that  he  could  not 
be  cross-examined  as  to  whether  he 
was  satisfied  with  his  father's  will, 
and  whether  he  had  previously  had  a 
dispute  with  the  executor,  since  these 
questions  were  outside  the  scope  of 
the  direct  examination,  and  were  not 
proper  to  show  interest  or  prejudice. 

In  Sheedy  v.  Chicago  (1906)  221  IlL 
111,  77  N.  E.  689,  an  appeal  from  a 
judgment  confirming  a  seww  assess* 
ment,  a  witness  was  introduced  by 
the  defendant  who  testified  solely  to 
the  value  of  plaintiff's  property  and  the 
amount  which  the  property  would  be 
benefited  by  the  improvement.  It  was 
held  that  he  ceuld  not  be  ai^ed  on 
cross-examination  how  much  the  city 
would  be  benefited  by  the  improve- 
ment. 

In  East  Dubuque  v.  Burhyte  (1898) 
178  ni.  563,  50  N.  E.  1077,  an  action 
against  the  defendant  city  to  recover 
for  an  injury  received,  caused  by  the 
breaking  of  a  board  in  a  defective  side- 
walk, the  plaintiff  introduced  a  wit- 
ness who  testified  solely  to  the  fact 
that  the  walk  was  constructed  of 
inferior  material.  It  was  held  that 
the  witness  could  not  be  eros»*exam* 
ined  as  to  a  point  entirely  outside  of 
this  issue. 

In  Stevens  v.  Brown  (1888)  12  111. 
App.  619,  an  action  for  rent  of  certain 
premises,  a  defense  was  set  up  that 
the  plaintiff  erected  a  certain  building 
on  land  adjacent  to  the  building  oc- 
cupied by  the  defendant,  and  that  the 
excavation  made  for  the  foundation  of 
the  building  caused  the  wall  of  the 
building  occupied  by  defendant  to  set- 
tle, thereby  causing  the  plaster  to  fall 
and  damage  his  goods;  and  that,  by 
the  erection  of  the  building,  light  hy 
which  he  was  accustomed  to  do  photo- 
graphic printing  was  cut  off.  The 
defendant  called  a  witness  and  proved 
by  him  merely  that  the  lessor  erected, 
or  caused  to  be  erected,  the  building. 
The  plaintiff's  counsel  thereupon  was 
allowed  to  cross-examine  the  witness 
on  various  points  reiatiitg  to  the  mer^ 


its  of  the  case.  On  appeal  the  eourt 
said:  'The  witness  in  tbiM  case,  be- 
sides being  asked  some  questions  as 
to  the  eaEocuUon  of  the  lease,  which 
are  immaterial  here,  was  examined  in 
chief  merely  as  to  whether  ttk%  defend- 
ant's lessor  ereeted  or  caused  to  be 
erected  the  buildings  of  which  the  de- 
fendant complained.  His  crosS'^exam- 
ination  should,  therefore,  have  bemi 
limited  to  that  one  fact.  A  conversa- 
tion between  the  defendant  and  the 
lessor's  agent,  before  the  ereetion  of 
one  of  said  buildings,  in  which  the 
defendant  gave  his  consent  to  the 
erection  of  said  building,  was  an  en- 
tirely indcpeadent  matter,  and  if  the 
plaintiffs  wished  to  examine  the  wit- 
ness in  relation  to  such  eonversaticm, 
th^  should  have  been  compelled  to 
recall  him  at  a  ilubsequent  stage  of 
the  case,  and  make  him  their  own  wit- 
ness." 

In  Hurlbut  v.  Me^er  (18^)  104 
m.  541,  an  action  on  a  promissory 
note,  a  witness  was  produced  simply 
to  prove  a  handwriting,  and  the  oourt 
confined  the  cross-examination  to  the 
examination  in  chief.  It  was  held 
that  this  ruling  was  correct. 

In  Lloyd  v.  Thompson  (1880)  6  IlL 
App.  90,  an  action  was  brought  for  a 
balance  due  on  an  advertising  con- 
tract. A  witness  was  called  to  prove 
the  fact  that  the  defendant's  card  had 
been  published  in  a  newspaper  ac- 
cording to  agreement.  The  defendant 
was  permitted  to  cross-examine  the 
witness  in  regard  to  other  facts  con- 
nected with  the  merits  of  the  case. 
It  was  held  that  this  was  error. 

In  Stafford  v.  Fargo  (1864)  35  IlL 
481,  an  action  on  a  promissory  note, 
a  witness  was  called  by  the  defend- 
ant and  examined  solely  as  to  when 
the  note  was  indorsed  by  him,  wheth- 
er before  or  after  suit  was  commenced 
thereon,  and  whether  it  was  indorsed 
by  him  at  the  same  time  when  anoth- 
er indorsed  it.  On  eross-examination 
the  witness  was  asked  as  to  the  pay- 
ment of  tho  note.  To  the  contention 
that  the  cfoss-eKamfnatidn  8]K>u}d  be 
restricted  to  the  parl^cular  point  to 
which  the  witness  testified,  it  was 
said:  ''It  seems  to  be  tho  w^l-recog- 
nized   rule  that  when  a  witness  is 
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called  by  one  party,  the  other  has 
only  the  riffht  to  cross-examine  upon 
the  facts  to  which  he  testified  in  chief. 
If  he  can  give  evidence  beneficial  to 
the  other  party,  he  should  call  him 
at  the  proper  time,  and  make  him  his 
own  witness  and  examine  him  in  chiefs 
thereby  ffiring  the  other  party  the 
benefit  of  a  cross-examination  on  such 
evidence  in  chief.  Otherwise,  the 
party  calling  the  witness  would  be  de- 
prived of  a  cross-examination  as  to 
evidence  called  out  by  the  other  side, 
and  the  party  against  whom  the  wit- 
ness was  first  called  would  obtain  the 
advantage  of  getting  evidence  under 
the  latitude  allowed  in  a  cross-exam- 
ination/' 

In  Guilfoil  Contracting  Co.  v.  Clark 
(1912)  —  Ind.  App.  — ,  99  N.  E.  777, 
an  action  for  wrongful  death,  a  physi- 
cian was  called  to  testify  as  to  the  in- 
juries of  the  plaintifTs  intestate,  as 
disclosed  by  his  examination  of  her. 
It  was  held  that  he  could  not  be  asked 
on  cross-examination  as  to  statements 
made  to  him  by  plaintiff's  intestate 
concerning  the  accident. 

In  Indianapolis  ft  M.  Rapid  Transit 
Co.  V.  Walsh  (1909)  45  Ind.  App.  42, 
90  N.  E.  188,  an  action  was  instituted 
against  the  defendant  company  to  re- 
cover damages  for  personal  injuries 
alleged  to  have  been  received  through 
the  negligence  of  the  defendant.  The 
plaintiff  introduced  a  witness,  and  in 
her  examination  in  chief  elicited  from 
her  only  the  fact  that  she  observed 
the  condition  of  the  plaintiff's  skirt 
immediately  after  the  accident.  It 
was  held  that  as  the  witness's  exam- 
ination was  confined  strictly  to  thia 
point,  she  could  not  be  asked  on  cross- 
examination  whether  pliUntiff  then 
claimed  she  had  been  injured  in  the 
hip,  and  that  she  claimed  this  injury 
was  due  to  the  fact  that  she  became 
tangled  in  her  skirts,  and  fell. 

In  Collins  ▼.  Wells,  F.  &  Co«  Eacp. 
(1906)  140  Iowa,  804,  118  N.  W.  401, 
action  was  brought  against  the  de- 
fendant to  recover  damages  for  inju- 
ries sustained  by  the  plaintiff,  whode 
carriage  collided  witii  a  wagon  owned 
by  the  defendant  and  driven  by  its 
servant.  The  plnotiff  introduced  as 
a  witness  the  defendant's  driver,  who 
7  AL.R.— 71. 


testified  only  to  the  fact  Hiat  the  col- 
liding wagon,  which  he  drove,  was 
owned  by  the  defendant.  It  was  held 
that  the  defendant's  counsel  should 
not  have  been  permitted  to  cross-ex- 
amine this  witness  on  the  merits  of  the 
case. 

Wheeler  v.  Schilder  (1918)  183 
Iowa,  628, 167  N.  W.  584,  was  a  suit  by 
a  landlord  against  a  tenant  for  viola- 
tion of  contract  provisions  in  the 
lease,  by  which  the  tenant  agreed  to 
keep  the  land  free  from  noxious  weeds 
and  grasses.  A  witness  was  called 
who  testified  solely  as  to  the  reduced 
value  of  the  land  after  it  became  in- 
fected with  coekleburs.  It  was  held 
that  the  witness  could  not  be  cross- 
examined  as  to  whether  the  land  was 
infected  with  coekleburs. 

In  Re  Barrett  (1914)  167  Iowa»  218, 
149  N.  W.  247,  a  proceeding  brought 
by  an  administrator  for  the  discovery 
of  assets,  a  witness  who  had  made  the 
afiidavit  of  decease  for  the  appoint- 
ment of  the  administrator  was  called 
to  testify  merely  to  the  fact  that  she 
had  beeii  unable  to  find  certain  drafts 
after  the  death  of  her  father.  It  was 
held  that  she  could  not  tell,  on  cross- 
examination,  what  she  knew  about  her 
father's  death. 

In  McCormick  Harvesting  Mach.  Co. 
V.  Jacobson  (1889)  77  Iowa,  582,  42  N. 
W.  499,  action  was  brought  against 
the  defendant  on  a  promissory  note. 
A  witness  for  plaintiff,  who  signed  the 
note  as  a  witness  to  defendant's  sig- 
nature, was  called  simply  to  testify 
that  he  saw  defendant  sign  the  note. 
On  cross-examination  he  was  asked 
if  he  had,  on  the  same  day,  any  other 
transaction  with  the  defendant.  He 
replied  to  the  question,  relating  a 
transaction  which  had  occurred  on 
that  day.  This  evidence  was  held  to 
have  been  properly  stricken  out. 

In  Pellersells  v.  Allen  (1881)  56 
Iowa»  717, 10  N.  W.  261,  an  action  was 
brought  to  recover  specific  personal 
property,  which  had  been  levied  up- 
on and  taken  into  possession  by  a 
sheriff  by  virtue  of  an  execution 
against  the  plaintiff,  who  claimed  the 
proper^  was  exempt  from  execution. 
A  witness  was  introduced  by  the 
.plaintifl»  who  testified  simply  aa  to  the 
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value  of  the  property.  The  def«idaiit 
soufirht  to  prove  on  eross-ezamiiiatioii 
that  the  plaintiff,  never  claimed  the 
property  was  exempt,  but  had  waived 
the  provision  of  the  law  in  that  re- 
spect. It  was  held  that  the  rulintg  of 
the  trial  court  in  excluding  this  tes- 
timony was  correct. 

In  Pratt  v.  Brockett  (1878)  20  Kan. 
201,  an  action  was  brought  on  a  con- 
tract and  guaranty,  whereby  it  was 
agreed  that  the  principal  contractor 
should  deliver  to  the  plaintiff  certain 
Texas  cattle.  The  defendant  contend- 
ed that  the  plaintiff  had  agreed  with 
the  principal  for  an  extension  of  the 
time  for  the  delivery  of  the  cattle, 
thereby  releasing  the  surety  from  all 
obligation  or  liability.  The  plaintiff 
was  introduced  as  a  witness  to  testify 
solely  to  the  fact  that  the  cattle  were 
never  delivered,  and  to  fix  the  value 
of  the  cattle.  This  was  all  of  the  evi- 
dence introduced  in  the  case.  It  was 
held  proper  to  refuse  to  permit  de- 
fendant to  prove  by  this  witness,  on 
cross-examination,  that  an  agreement 
for  extension  of  time  had  been  made. 

In  Vanzant  v.  Bodcaw  Lumber  Co. 
(1911)  128  La.  928,  55  So.'  577,  a  wit- 
ness was  introduced  to  prove  the  mark 
of  an  alleged  grantor  in  a  deed.  The 
adverse  party  thereupon  cross-exam- 
ined the  witness  in  regard  to  the  whole 
case.  The  allowance  of  this  cross-ex- 
amination was  held  to  be  error. 

In  Consolidated  Gas,  E.  L.  &  P.  (3o. 
V.  State  (1909)  109  Md.  186,  72  Atl. 
651,  an  action  to  recover  damages  was 
brought  by  the  state  for  the  use  of 
the  widow  and  child  of  a  deceased 
whose  death  was  caused  by  coming  in 
contact  with  an  electric  wire.  A  wit- 
ness was  called  by  the  plaintiff  and 
testified  merely  that,  on  hearing  some- 
one cry  out,  he  ran  to  the  place  of  the 
accident  and  saw  the  decedent  fall. 
The  defendant  then  attempted  to 
prove  by  cross-examination  of  this 
witness  that  he  saw  that  the  insula- 
tion of  the  wires  had  been  cut  away. 
It  was  held  that  this  was  not  proper 
cross-examination. 

Borden  v.  Lynch  (1906)  84  Mont 
508,  87  Pac.  609,  was  an  action  for 
damages  for  the  conversion  of  certain 
personal  property  by  the  defendant,  a 


constable.  It  appeared  that  the  plain^ 
tiff  held  a  note  which  was  secured  by 
a  chattel  mortgage  on  certain  prop- 
erty, this  mortgage  being  duly  record- 
ed. The  defendant,  under  a  writ  of 
attachment  in  an  action  on  another 
claim,  seized  the  property  and  took  it 
into  his  possession,  neither  paying  nor 
tendering  the  amount  of  her  note. 
The  plaintiff  was  introduced  as  a  wit- 
ness, and  was  asked  only  as  to  whetti- 
er  she  was  the  owner  of  the  note  and 
mortgage  in  question.  It  was  held 
that  she  could  not  be  asked  on  cross- 
examination  for  what  consideration 
the  note  and  mortgage  had  been  given. 

In  Owens  v.  Omaha  &  C.  B.  Street 
R.  Co.  (1916)  99  Neb.  864,  156  N.  W. 
661,  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  it 
appeared  that  the  plaintiff's  intestate 
was  struck  and  killed  by  the  defend- 
ant's car,  which,  it  was  alleged,  was 
negligently  propelled  backwards,  strik- 
ing the  decedent,  who  was  at  the  time 
crossing  the  street.  A  witness  who 
was  on  the  car  at  the  time  of  the  ac- 
cident was  introduced  and  testified 
merely  to  the  movements  of  the  car. 
It  was  held  proper  to  refuse  to  allow 
the  witness  to  be  cross-examined  gen- 
erally as  to  the  happening  of  the  ac- 
cident. 

In  Hurlbut  v.  Hall  (1894)  89  Neh. 
889,  58  N.  W.  538,  action  was  brought 
against  the  defendant  on  a  promissory 
note.  The  plaintiff  called  the  defend- 
ant as  a  witness,  for  the  sole  purpose 
of  proving  that  the  latter  signed  the 
note  sued  on.  On  cross-examination 
this  witness  was  asked  whether  there 
had  been  any  alteration  made  in  the 
note  since  he  signed  it.  Objection 
was  taken  to  this  question  and  on  ap- 
peal the  court  said:  ''The  plaintiff 
called  the  defendant  to  the  stand  for 
the  single  purpose  of  having  him 
identify  his  signature  to  the  note ;  and 
while  the  testimony  sought  to  be  f^icit- 
ed  on  cross-examination  by  the  qnee- 
tion  objected  to  traded  to  ertablish 
the  defendant's  plea  that  tibe  in- 
strument had  been  materially  altered 
after  the  execution  thereof,  the  ques- 
tion was  not  proper  to  be  put  to  the 
,  witness     on    his 
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wimoB  it  did  not  relate  to  the  facts 
testifled  to  on  his  direct  examination.'' 

In  Brown  v.  Nevins  (1918)  84  N.  J. 
L.  215,  86  AtL  988,  an  action  was 
brought  against  the  defendant  for  a 
breach  of  warranty  of  a  roof»  the 
plaintiff  seeking  to  recover  the  ontiays 
necessarily  incurred  by  him  in  repair- 
ing the  roof,  and  the  damages  sus- 
tained l^  him.  Upon  trial  of  the  case 
a  witness  was  introdneed  who  testified 
merely  as  to  tiie  condition  in  which  he 
found  ttie  roof.  The  defendant  there- 
upon sought  to  cross-examine  him  as 
to  whether  he  knew  the  usage  in  the 
roofing  trade  as  to  slag  guaranties.  It 
was  held  that  the  cross-examination 
was  properly  ruled  out. 

In  Blumquist  v.  Snare  k  T.  Co. 
(1909)  185  App.  Div.  70^,  119  N.  Y. 
Supp.  728,  affirmed  in  (1911)  200  N.  Y. 
595,  94  N.  E.  1092,  an  action  to  re- 
cover for  the  death  of  an  employee  of 
the  defendant,  caused  by  the  capsiz- 
ing, because  of  alleged  unseaworth- 
iness, of  a  floating  pile  driver  which 
was  chartered  by  the  defendant,  a  wit- 
ness was  called  by  the  plaintiff  solely 
to  prove  the  hiring  pf  the  pile  driver. 
It  was  held  that,  as  the  witness  was 
sworn  only  to  prove  this  one  fact,  it 
was  improper  for  the  defendant  to 
crosfl-^examine  him  as  to  the  seaworth- 
iness of  the  pile  driver^ 

In  Union  Bank  v.  Mott  (1868)  89 
Barb.  (N.  Y.)  180,  an  action  to  recover 
the  amount  of  alleged  overdrafts,  a 
witness  was  called  to  produce  a  writ- 
ten dissolution  of  partnership.  He 
denied  having  it  and  denied  its  exist- 
ence, and  was  then  cross-examined  as 
to  the  facts  concerning  the  dissolu- 
tion. It  was  held  that  it  was  error 
to  permit  this  examination. 

But  in  Varick  v.  Jackaon  (1828)  2 
Wend.  (N.  Y.)  166,  19  Am.  Dec.  571, 
a  party  directly  interested  as  to  the 
outcome  of  plaintiff's  ease  was  ealled 
by  the  defendant  to  testify  to  a  par- 
ticular fact.  It  was  held  that  he  might 
be  examined  generally  by  the  plain- 
tiff's counsel. 

So,  in  Jackson  ex  dem.  Lowell  v. 
Patkhurst  (1880)  4  Wend.  (N.  TO 
M8,  a  witness  was  examined  wift  re- 
lation to  tiie  loss  of  a  certain  deed. 
It  was  held  that  since  the  witness  was 


generally  sworn,  he  might  be  cross-ex- 
amined generally  as  to  the  otlier  points 
in  the  case.  The  court  held,  however, 
that  it  would  be  otherwise  if  the  loss 
or  destructicm  of  an  instrument  was 
sought  to  be  proved  by  a  party  to  the 
record,  since  such  a  witness  is  sworn 
specially,  and  his  cross-examination 
must  be  limited  to  the  particular  point 
involved  in  the  direct  examination. 

In  Benson  v.  Johnson  (1917)  85  Or. 
677,  165  Pac.  1001,  the  plaintiff,  a 
trustee  in  bankruptcy,  brought  an  ac- 
tion in  replevin  to  recover  possession 
of  certain  personal  property  said  to 
have  been  owned  by  the  bankrupts  pri- 
or to  plaintiff's  election  as  trustee. 
The  defendant  took  the  stand  as  a 
witness  and  testified  only  to  a  sale 
between  himself  and  the  bankrupts. 
The  plaintiff  then  sought  to  cross-ex- 
amine him  as  to  his  compliance  with 
the  Bulk  Sales  Law.  It  was  held  that 
this  was  not  a  proper  subject  of  cross- 
examination.  The  court  said:  ''Hav- 
ing testified  only  to  a  sale  between 
himself  and  Smith,  the  witness  could 
not  be  cross-examined  as  to  all  the 
elements  going  to  make  up  such  a 
transaction.  The  circumstances  of 
the  sale,  the  payment  of  consideration, 
the  time  when  and  the  place  where, 
might  be  developed  on  cross-examina- 
tion, because  these  are  essential  el- 
ements of,  and  necessarily  connected 
with,  what  the  witness  asserted  was  a 
sale.  Whether  or  not  the  same  was 
void  as  to  other  persons  at  their  elec- 
tion is  an  entirely  different  matter  and 
is  not  a  subject  of  cross-examination." 

In  Brown  v.  Marmaduke  (1915)  248 
Pa.  247,  98  Atl.  1021,  an  action  of  as- 
sumpsit on  a  note  under  seal,  wit- 
nesses were  called  simply  to  testify 
that  the  maker's  signature  was  gen- 
uine. The  defendant's  counsel  offered 
to  show  fay  these  witnesses  that  the 
note  bore  evidence  of  an  erasure. 
This  testimony  was  excluded  by  the 
conrt,  and  the  action  of  the  court  in 
so  doing  was  sustained. 

In  Lesley  v.  Ewing  (1914)  244  Pa. 
480,  90  Atl.  797,  an  action  was  insla- 
tuted  by  the  maker  of  a  check  against 
a  bank  on  whom  the  plaintiff  drew 
the  check  to  the  <Mrder  of  a  payee 
whose  indorsement  on  the  cheek  had 
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been  forged.  The  payee  was  called 
as  a  witness  for  the  plaintiff,  and  was 
asked  the  single  question  whether  his 
indorsement  was  genuine.  The  court 
then  permitted  the  defendant  to  ask 
this  witness  as  to  other  irregularities 
by  the  forger,  and  also  as  to  the 
forged  indorsement  of  other  checks 
which  had  passed  through  the  hands 
of  the  forger.  It  was  held  on  appeal 
that  this  testimony  should  have  been 
excluded. 

In  Harter  v.  Whitebread  (1909)  38 
Pa.  Super.  Ct.  10,  an  action  for  slan- 
der, a  witness  was  called  for  the  sole 
purpose  of  contradicting  a  statement 
imputed  to  him  by  the  plaintiff  in  her 
testimony.  It  was  held  that  if  the  de- 
fendant desired  to  elicit  from  him  his 
version  of  the  entire  conversation  with 
the  plaintiff,  he  should  have  been 
called  in  chief,  testimony  as  to  the 
entire  conversation  being  without  the 
^cope  of  the  question  the  witness  was 
called  to  answer. 

In  Wolf  v.  Wolf  (1898)  158  Pa.  621, 
28  Atl.  164,  an  action  of  trespass  quare 
clausum  fregit  for  cutting  timber,  a 
witness  was  introduced  to  testify  that 
he  had  made  a  draft  of  the  land  de- 
scribed in  a  certain  deed.  The  adverse 
party  then  sought  to  cross-examine 
him  as  to  whether  the  land  in  contro- 
versy was  any  part  of  the  land 
described  in  the  draft.  The  ruling  of 
the  trial  court  in  refusing  to  allow  the 
question  was  sustained. 

In  Re  Sheriff's  Election  (1862)  1 
Brewst.  (Pa,)  67,  a  proceeding  was 
instituted  by  electors,  complaining  of 
the  undue  election  and  false  return  of 
a  candidate  to  the  office  of  county 
sheriff.  A  witness  was  called  simply 
to  prove  the  hour  in  which  he  voted 
for  the  candidate.  It  was  held  that  he 
could  not  be  cross-examined  as  to  his 
qualifications  to  vota 

In  Tiley  v.  Meyers  (1862)  48  Pa. 
404,  4  Mor.  Min.  Rep.  820,  an  action 
to  recover  for  coal,  a  commissioner 
was  appointed  by  agreement  between 
the  parties,  to  report  the  quantity  of 
coal  mined  by  defendant.  At  the  trial 
the  commissioner  was  called  as  a  wit- 
ness for  the  sole  purpose  of  identify- 
ing his  report.    It  was  held  that  he 


could  not  be  cross-examined  as  to  the 
basis  on  which  the  report  was  made. 

In  Mitchell  v.  Welch  (1851)  17  Pa. 
889,  55  Am.  Dec.  557,  an  action  by  the 
indorsee  of  a  bill  of  exchange  against 
the  acceptors,  a  witness  was  called  by 
plaintiff  to  prove  simply  the  fact  that 
he  indorsed  the  bill  of  exchange.  It 
was  held  that  the  trial  court  did  not 
err  in  refusing  the  defendants  the  lib- 
erty of  cross-examining  the  witness  as 
to  matters  which  belonged  entirely  to 
a  distinctive  defense  alleged  by  them 
in  their  special  plea.  See,  to  the  same 
effect,  Mitchell  v.  Cooper  (1851)  17 
Pa.  848. 

In  Buchanan  v.  Randall  (1906)  21 
S.  D.  44,  109  N.  W.  518,  an  action  was 
instituted  against  a  broker  for  con- 
version of  a  part  of  the  purchase  price 
paid  to  him  for  a  piece  of  land.  The 
question  arose  as  to  whether  the  sale 
was  made  to  the  purchasers  by  the 
broker's  agent,  or  whether  the  broker 
sold  to  the  agent,  who,  in  turn,  sold 
to  the  purchasers.  One  of  the  pur- 
chasers was  introduced  as  a  witness 
simply  to  testify  as  to  what  he  paid 
for  the  property.  On  cross-examina- 
tion the  witness  was  asked  if  he 
purchased  the  property  from  the  de- 
fendant. Objection  to  this  question 
was  sustained  by  the  trial  court,  and 
this  ruling  was  assigned  as  error. 
Haney,  J.,  said:  "It  was  not  proper 
cross-examination,  as  the  witness  on 
his  direct  examination  testified  only 
concerning  what  he  paid  for  the  prop- 
erty." 

In  First  Nat  Bank  v.  Smith  (1895) 
8  &  D.  101,  65  N.  W.  489,  an  action 
on  a  promissory  note,  a  witness  was 
called  simply  to  prove  the  signatures 
of  the  signers  and  indorsers  of  the 
notie,  no  other  questions  having  been 
propounded  to  him.  It  was  held  that 
the  defendant's  counsel  was  not  en- 
titled to  cross-examine  the  witness  as 
to  the  consideration  received  for  the 
note. 

In  Pec^le  v.  Thiede  (1895)  11  Utah, 
241,  89  Pac.  887,  affirmed  in  (1895) 
159  U.  &  510,  40  L.  ed.  287,  16  Sup. 
Ct.  Rep.  62,  a  prosecution  for  hom- 
icide, a  wit&ees  for  the  prosecution 
testified  that  on  the  Sunday  evening 
preceding  the  homicide  the  deceased 
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came  to  her  home,  weeping,  Cross- 
ex&mination  as  to  whether,  on  the  fol* 
lowing  evening,  defendant  and  his 
wife  had  not  appeared  friendly  toward 
each  other,  was  held  to  be  improper. 

In  Seeley  v.  Central  Vermont  R.  Go, 
(1914)  88  Vt.  178,  92  Atl.  28,  an  ac- 
tion for  damages  for  personal  injuries, 
a  physician  was  called  to  testify  to  an 
examination  which  he  made  of  the 
plaintiff  shortly  after  the  accident. 
The  defendant  then  sought  to  cross- 
examine  the  physician  in  regard  to  a 
conversation  which  took  place  at  the 
time  of  the  examination,  between  the 
plaintiff  and  another  physician  who 
was  present  at  the  examination.  It 
was  held  that  the  court  properly  ex- 
cluded this  question,  as  it  was  outside 
the  direct  examination. 

In  Taplin  v.  Marcy  (1908)  81  Vt. 
428»  71  Atl.  72,  an  action  of  assump- 
sit for  logs  sold  and  delivered,  the 
plaintiff  introduced  in  evidence  the 
heading  of  a  page  in  an  account  book, 
expressly  limiting  the  evidence  to  a 
showing  of  the  way  the  account  was 
headed  and  the  manner  of  making 
^entries.  It  was  held  that  the  cross- 
examination  should  be  confined  to 
that  issue,  and  questions  could  not  be 
asked  on  cross-examination  which 
called  for  an  explanation  of  the  items 
which  appeared  under  the  heading. 

In  Carpenter  v.  Willey  (1893)  65 
Vt.  168,  26  Atl.  488,  an  action  for 
slander,  a  witness  was  introduced  who 
testified  merely  to  an  attempt  which 
was  made  by  the  adverse  party  to 
prevent  the  attendance  of  a  witness. 
It  was  held  that  this  witness  could 
not  be  asked  on  cross-examination  as 
to  the  plaintiff's  reputation  for  chas- 
tity. 

In  Brace  v.  Northern  P.  R.  Co. 
(1911)  68  Wash.  417,  38  L.R.A.(N.S.) 
1135,  115  Pac.  841,  action  was  brought 
against  the  defendant  for  breach  of 
contract,  the  plaintiff  seeking  to  re- 
cover profits  he  would  have  realized 
in  filling  orders  for  menu  card  fold- 
ers. The  plaintiff  called  the  defend- 
ant's superintendent  as  a  witness,  for 
the  sole  purpose  of  having  him  iden- 
tify his  signature  to  the  order,  and 
asked  no  further  quefittion.  On  cross- 
examination,     the     defendant,     over 


plaintiff's  objection,  was  permitted  to 
show  that  a  change  had  been  made  in 
the  wording  of  the  order.  It  was  held, 
on  appeal,  that  this  was  not  proper 
cross-examination. 

Richardson  v.  Spangle  (1900)  22 
Wash«  14,  60  Pac.  64,  was  an  action 
for  malicious  prosecution.  A  justice 
of  the  peace  was  called  as  a  witness 
by  the  plaintiff  merely  to  identify  cer- 
tain papers  and  docket  entries  in  a 
criminal  proceeding  instituted  in  his 
court.  Testimony  on  cross-examina- 
tion that  the  complaining  witness 
therein  asked  for  a  writ  of  replevin, 
and  instituted  the  criminal  complaint 
on  the  suggestion  of  the  justice,  was 
held  to  have  been  improperly  admitted. 

But  in  Patchen'v.  Parke  &  L.  Mach. 
Co.  (1893)  6  Wash.  486,  83  Pac.  976, 
wherein  it  appeared  that  a  witness 
was  asked  on  direct  examination  only 
to  identify  a  signature  to  a  receipt, 
the  receipt  being  offered  for  the  pur- 
pose of  showing,  payment  in  full  of 
the  plaintiffs'  demand  against  the  de- 
fendant, it  was  held  that  the  trial 
court  properly  permitted  the  plaintiffs 
to  cross-examine  the  witness  as  to  the 
money  he  had  received  and  paid  out 
for  and  on  their  account.  , 

II,  Minority  rule. 

In  a  few  jurisdictions  it  has  been 
held  that  a  witness  called  for  the  sole 
purpose  of  testifying  to  a  particular 
or  formal  point  becomes  a  witness  as 
to  all  facts  in  issue,  and  may  be  fully 
cross-examined  as  to  his  knowledge 
of  the  merits  of  the  entire  case. 

Georgia.— Ficken  v.  Atlanta  (1902) 
114  Ga.  970,  41  S.  E.  58;  News  Pub. 
Co.  V.  Butler  (1894)  95  Ga.  559,  22  S. 
E.  282;  Aiken  v.  Cato  (1857)  23  Ga. 
154;  Dawson  v.  Callaway  (1855)  18 
Ga.  573.  And  see  the  reported  case 
(CowART  V.  Strickland,  ante,  1110). 

Massachusetts. — O'Connell  v.  Dow 
(1903)  182  Mass.  541,  66  N.  E.  788; 
Blackington  v.  Johnson  (1878)  126 
Mass.  21;  Beal  v.  Nichols  (1854)  2 
Gray,  262;  Moody  v.  Rowell  (1835) 
17  Pick.  490,  28  Am.  Dec.  317.  Com- 
pare Swift  V.  Union  Mut.  Marine  Ins. 
Co.  (1877)  122  Mass.  573. 

'Michigan. — Hemminger  v.  Western 
Assur.  Co.  (1893)  95  Mich.  355,  54 
N.  W.  949;  Ireland  v.  Cincinnati,  W. 
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&  M.  R.  Co.  (1890)  79  Mich.  163,  44 
N.  W.  426;  People  v.  Barker  (1886) 
60  Mich.  277,  1  Am.  St.  Rep.  601,  27 
N.  W.  539;  Lichtenberg  v.  Mair  (1880) 
43  Mich.  387,  5  N.  W.  455. 

Missouri.  —  Walter  v.  Hoeffner 
(1892)  51  Mo.  App.  46;  Jones  v.  Rob- 
erts (1889)  37  Mo.  App.  163;  State  v. 
Brady  (1885)  87  Mo.  142;  St.  Louis  & 
I.  M.  R.  Co.  V.  Silver  (1874)  56  Mo. 
265;  Brown  v.  Burrus  (1843)  8  Mo. 
26;  Page  v.  Kankey  (1840)  6  Mo.  433. 
Compare  Posch  v.  Southern  Electric 
R.  Co.  (1898)  76  Mo,  App.  601. 

England. — Hawkesworth  v.  Showier 
(1843)  12  Meea.  &  W.  45,  152  Eng.  Re- 
print, 1105;  Rex  v.  Brooke  (1819)  2 
Siarkie,  472,  20  Revised  Rep.  723,  11 
Eng.  Rul.  Cas.  166;  Morgan  v.  Bridges 
(1818)  2  Starkie,  314,  1  Barn.  &  Aid. 
647,  106  Eng.  Reprint,  238.  Compare 
Ely  V.  Stewart  (1740)  2  Atk.  44,  26 
Eng.  Reprint,  423,  Barnard,  Ch.  170, 
27  Eng.  Reprint,  600. 

Canada.— Gilbert  V.Campbell  (1870) 
13  N.  B.  55. 

If  a  witness  is  examined  only  on 
a  single  point,  he  may  be  cross-exam- 
ined on  every  other  point  pertaining 
to  the  merits  of  the  case.  Dawson  v. 
Callaway  (1855)  18  6a.  673. 

In  Aiken  v.  Cato  (1867)  23  6a.  154, 
it  was  held  that  if  a  witness  is  exam- 
ined even  to  a  formal  point  only,  the 
other  party  has  a  right  to  cross-ex- 
amine him  as  to  all  points. 

In  Ficken  v.  Atlanta  (1902)  114  6a. 
970,  41  S.  E.  58,  an  action  against  a 
city  for  injury  to  property,  the  plain- 
tiff introduced  a  witness  who  was 
present  under  a  subpoena  duces  tecum, 
and  examined  him  only  in  reference 
to  a  deed  in  his  possession.  The  court, 
over  the  objection  of  the  plaintiff,  then 
allowed  the  witness  to  testify,  on 
cross-examination,  as  to  the  merits  of 
the  case.  On  the  motion  for  a  new 
trial  this  was  complained  of  as  error. 
The  court,  after  citing  Aiken  v.  Cato 
(6a.)  supra,  held  that  there  was  no 
merit  to  this  contention,  and  the  wit- 
ness could  testify  on  cross-examina- 
tion to  the  merits  of  the  whole  case. 

In  News  Pub.  Co.  v.  Butler  (1894) 
95  6a.  559,  22  S.  E.  282,  a  witness  was 
sworn  by  both  the  plaintiff  and  the 
defendant,   but  neither  party   called 


him  until  rebuttal,  when  the  plaintiff 
called  him  to  rebut  a  certain  point  in 
the  defendant's  testimony,  restricting 
him  to  that  point  only.  It  was.  held 
that  the  defendant  might  cross-exam- 
ine the  witness  on  every  issue  in  the 
case. 

In  the  reported  case  (Cowast  v. 
Strickland,  ante,  lllO)  the  rule  in 
Georgia  is  approved,  but  is  held  not 
to  apply  where  a  witness  is  called 
under  order  of  courbto  testify  to  a  for- 
mal point  only,  the  reason  for  this  ex- 
ception being  that  it  would  be  a  mani- 
fest injustice  to  a  party  not  wishing 
to  call  a  witness,  to  have  the  witness 
submitted  to  a  cross-examination  on 
the  entire  case. 

In  O'Connell  v.  Dow  (1903)  182 
Mass.  541,  66  N.  E.  788,  an  appeal 
from  the  probate  of  a  will,  it  appeared 
that  at  the  hearing  before  the  probate 
court,  a  witness  who  was  called  to 
testify  as  an  attesting  witness  to  the 
will  was  allowed  to  be  cross-exam- 
ined on  the  entire  case.  To  the  con- 
tention that  the  ruling  of  the  presid- 
ing judge  was  erroneous,  Loring,  J.* 
said:  "The  general  rule  that  a  wit- 
ness in  this  commonwealth  can  be' 
cross-examined  on  the  whole  case  is 
too  well  established  to  require  discus- 
sion." 

In  Blackington  v.  Johnson  (1878) 
126  Mass.  21,  the  defendant  intro- 
duced witnesses  who  testified  as  te 
one  item  in  the  declaration  of  set-off; 
the  plaintiff  was  then  allowed  to  cross- 
examine  the  witnesses  as  to  all  the 
items  in  the  set-off.  In  sustaining  the 
ruling  it  was  said:  "The  admission 
of  the  questions  put  upon  cross-exami- 
nation was  within  the  discretion  of 
the  presiding  judge,  and  not  a  subject 
of  exception.  In  the  courts  of  this 
commonwealth,  a  witness,  called  by 
one  party  for  any  purpose,  may  be 
cross-examined  by  the  other  party 
upon  the  whole  case." 

In  Beal  v.  Nichols  (1854)  2  Cray 
(Mass.)  262,  a  witness  was  called 
solely  to  prove  the  execution  of  a  writ- 
ten instrument.  The  court,  comment- 
ing on  the  right  to  cross-examine, 
said:  "It  follows  that  the  adverse 
party  has  the  right  to  cross-examine 
the  witness  upon  all  matters  material 
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to  the  issue.  Experience  has  shown 
that  this  rule  is  convenient  and  easy 
of  application  in  practice,  and  works 
no  disadvantage  to  the  party  who  pro- 
duces a  witness.  On  the  other  hand, 
a  different  rule,  by  making  it  neces- 
sary for  the  court,  during  the  escami- 
nation  of  a  witness,  constantly  to  de- 
termine what  is  or  is  not  new  matter 
upon  which  the  opposite  party  has 
the  right  to  put  leading  questions, 
leads  to  confusion  and  delay  in  the 
progress  of  trials." 

In  Moody  v.  Rowell  (18S5)  17  Pick. 
(Mass.)  490,  28  Am.  Dec.  817,  a  wit- 
ness who  was  called  for  the  defend- 
ant was  examined  as  to  the  handwrit- 
ing of  a  payee  in  a  promissory  note. 
On  his  cross-examination  the  plaintiff 
examined  him  as  to  the  handwriting 
of  defendant,  and  this  was  objected  to 
by  the  defendant.  It  was  held  that 
where  a  witness  is  called  to  testify  to 
a  particular  fact,  he  is  a  witness  for 
all  purposes,  and  may  be  fully  cross- 
examined  as  to  the  whole  case. 

But  in  Swift  v.  Union  Mut.  Marine 
Ins.  Co.  (1877)  122  Mass.  577,  an  ac- 
tion on  a  policy  of  marine  insurance, 
where  the  issue  was  as  to  whether 
the  vessel  insured  was  lost  by  a  peril 
insured  against  or  by  inherent  weak- 
ness, the  plaintiff  called  a  witness  for 
the  sole  purpose  of  proving  that  the 
vessel  was  seaworthy  when  she  left 
port,  and  waived  the  examination 
when  the  defendant  admitted  this 
fact.  It  was  held  that  the  defendant 
could  not  ask  the  witness,  on  cross- 
oxamination,  how  old  the  vessel  was. 

In  Hemminger  v.  Western  Assur.  Co. 
(1898)  95  Mich.  355,  54  N.  W.  949, 
it  appeared  that  the  plaintiff's  assign- 
ors agreed  to  remove  wreckage  of  cer- 
tain boats  which  belonged  to  the 
defendant  from  Lake  Huron,  in  con- 
sideration for  which  the  defendant 
was  to  pay  to  plaintiff's  assignors  one 
half  the  amount  realized  from  the  sale 
of  the  wreckage.  In  a  suit  on  the  con- 
tract a  witness  was  introduced  who 
testified  that  he  purchased  the  wreck- 
age. It  was  held  that  the  defendant's 
counsel  should  have  been  permitted 
to  cross-examine  the  witness  gen- 
erally. 

In  Ireland  v.  Cincinnati,  W.  &  M. 


R.  Go.  (1890)  79  Mich.  163,  44  N.  W. 
426,  an  action  against  a  railroad  com- 
pany for  negligently  burning  plain- 
tiffs' building,  a  witness  was  intro- 
duced to  testify  to  a  single  point. 
Commenting  on  the  right  to  cross-ex- 
amine this  witness,  it  was  said :  "The 
rule  is  well  established  that  a  witness 
may  be  cross-examined  upon  all  points 
material  to  the  issue,  whether  the  par- 
ty has  called  them  out  upon  direct 
examination  or  not;  and  there  was  no 
error  in  permitting  the  facts  to  be 
elicited  upon  the  cross-examination  of 
plaintiffs'  witnesses." 

In  People  v.  Barker  (1886)  60  Mich. 
277,  1  Am.  St  Rep.  501,  27  N.  W.  589, 
it  was  held  that  if  a  witness  is  sworn 
and  gives  some  evidence,  however  for- 
mal the  proof  may  be,  he  is  to  be  con- 
sidered a  witness  for  all  purposes,  and 
may  be  fully  cross-examined  as  to  the 
merits  of  the  entire  case. 

In  Lichtenberg  v.  Mair  (1880)  43 
Mich.  387,  5  N.  W.  455,  an  action  on  a 
negotiable  instrument,  the  payee  of 
the  draft  in  suit  testifted  as  to  certain 
conversation  had  with  the  drawee  in 
which  the  latter  stated  that  he  had  an 
unsettled  account  with  the  maker  of 
the  draft.  It  was  held  that  he  could 
be  cross-eKamiaed  as  to  the  entire  con- 
versation 

Walter' V.  Hoeffner  (1892)  61  Mo, 
App.  46,  was  an  action  for  slander, 
wherein  it  appeared  that  the  plaintiff, 
upon  trial  of  the  case,  introduced  and 
liuestioned  a  witness  only  as  to  the 
matter  of  reputation.  It  was  held  er- 
ror to  refuse  to  allow  the  defendant  to 
cross-examine  the  witness  on  other 
points  in  the  case. 

In  Jones  v.  Roberts  (1889)  37  Mo. 
App.  163,  an  attesting  witness  to  a  will 
was  introduced  by  the  proponents,  for 
the  purpose  of  proving  the  execution 
of  the  will  and  the  sanity  of  the  tes- 
tatrix. Error  was  assigned  on  the  rul- 
ing of  the  court  in  allowing  this  wit- 
ness to  be  cross-examined  on  the  issue 
of  undue  influence.  In  ruling  on  this 
question  the  court  of  appeals  said: 
**We  see  no  error  in  this  ruling.  Un- 
der our  state  practice,  which,  in  this 
respect,  follows  the  practice  of  the 
English  courts,  ii)  contradistinction  to 
the  practice  of  the  Federal  courts,  a 
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witness  who  Is  sworn  to  give  some 
evidence,  however  slight  and  unim- 
portant»  may  be  cross-examined  in  re- 
lation to  all  matters  involved  in  the 
case.'' 

Page  V.  Kankey  (1840)  6  Mo.  433, 
was  an  action  in  assumpsit.  At  the 
trial  of  the  case  the  plaintiff  intro- 
duced a  witness  whom  he  examined  as 
to  the  signature  of  certain  letters 
which  he  wished  to  read  to  the  jury. 
The  defendant  then  proposed  to  cross- 
examine  the  witness  in  relation  to 
other  matters  involved  in  the  issue, 
but  the  court  refused  to  permit  the 
witness  to  be  examined  in  relation  to 
any  point  except  the  signature  of  the 
letters.  On  appeal  it  was  held  that 
this  was  error;  that,  however  formal 
the  proof  may  have  been,  the  witness, 
on  taking  the  stand,  became  a  witness 
for  all  purposes  connected  with  the 
trial  of  the  issue.  See,  to  the  same 
effect,  St.  Louis  &  I.  M.  R.  Co.  v.  Sil- 
ver (1874)  56  Mo.  265. 

In  Brown  v.  Burrus  (1843)  8  Mo. 
26,  it  was  held  that  if  a  witness  is  in- 
troduced to  prove  a  single  isolated 
fact,  however  formal  or  unimportant, 
he  may  be  cross-examined  in  relation 
to  all  matters  involved  in  the  issue. 

But  in  Posch  v.  Southern  Electric 
R.  Co.  (1898)  76  Mo.  App.  601,  an  ac- 
tion for  personal  injuries  received  by 
the  plaintiff  through  the  alleged  neg- 
ligence of  the  defendant,  a  witness 
was  called  who  testified  simply  to  the 
fact  that  he  assisted  the  plaintiff  to 
his  feet  after  being  thrown  from  the 
defendant's  car.  The  trial  court 
would  not  allow  this  witness  to  be 
cross-examined  on  any  other  fact  in 
issue.  The  court  held  that  this  rul- 
ing was  not  erroneous. 

In  Hawkesworth  v.  Showier  (1843) 
12  Mees.  &  W.  45,  152  Eng.  Reprint, 
1106,  Lord  Abinger,  C.  B.,  said: 
"When  once  a  witness  is  sworn,  he  is 
not  sworn  to  answer  particular  ques- 


tions, but  to  give  evidence  on  all  the 
matters  in  dispute  between  the  par- 
ties." 

In  Rex  V.  Brooke  (1819)  2  Starkie 
(Eng.)  472,  20  Revised  Rep.  723,  11 
Eng.  Rul.  Cas.  166,  the  attorney  for 
the  defendant,  in  the  course  of  a  pros- 
ecution for  a  misdemeanor,  was  called 
as  a  witness  and  sworn,  and  produced 
a  copy  of  a  declaration  in  an  action 
brought  by  the  defendant  against  the 
prosecutor,  but  he  was  not  asked  any 
questions  by  the  party  calling  him. 
The  adverse  party  insisted  on  his  right 
to  cross-examine  him  as  a  witness. 
The  court  was  of  opinion  that  the  wit- 
ness should  be  cross-examined,  and 
the  objection  on  the  part  of  the  attor- 
ney calling  him  was  overruled. 

In  Morgan  v.  Bridges  (1818)  2 
Starkie,  314,  1  Bam.  &  Aid.  647,  106 
Eng.  Reprint,  298,  it  was  held  that  if 
a  party  calls  his  adversary  in  the  case, 
although  for  the  purpose  of  formal 
proof  only,  he  may  be  cross-examined 
as  to  the  whole  of  the  case. 

But  compare  Ely  v.  Stewart  (1740) 
2  Atk.  44,  26  Eng.  Reprint,  423,  where 
the  court  said:  "Where  at  law  a  wit- 
ness is  produced  to  a  single  point  by 
the  plaintiff  or  defendant,  the  adverse 
party  may  cross-examine,  as  to  the 
same  individual  point,  but  not  to  any 
new  matter;  so  in  equity,  if  a  great 
variety  of  facts  and  points  arise,  and 
a  plaintiff  examines  only  as  to  one,  the 
defendant  may  cross-examine  to  the 
same  point,  but  cannot  make  use  of 
such  witness  to  prove  a  different  fact" 

In  Gilbert  v.  Campbell  (1870)  13  N. 
B.  55,  the  attorney  general  was  ex- 
amined as  a  witness  by  consent,  as  to 
whether  he  had  a  certain  deed  in  his 
possession.  It  was  held  that  the  de- 
fendant's counsel  had  a  right  to  cross- 
examine  him  upon  any  fact  in  the 
cause,  and  not  merely  as  to  his  posses- 
sion of  the  deed, — ^the  fact  which  he 
was  called  to  prove.  W.  F.  F, 
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OCEAN  ACCIDENT  &  GUARANTEE  CORPORATION,  Limited,  Respt. 

New  Torh  Court  p/  Appeals^ May  2S,  1918. 
(224  N,  y.  18,  120  N.  E.  66.) 

Insurance  —  accident  —  infected  wound  —  Toluntaiy  act. 

Death  from  inflammation  of  the  brain  caused  by  infection  due  to  volun- 
tarily puncturing  a  pimple  on  the  lip  is  within  a  policy  insuring  against 
loss  resulting  from  bodily  injuries  effected  solely  through  accidental 
means. 

[See  note  on  this  question  beginning  on  page  1131.] 

(Crane,  J.,  dissents.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial  Term 
for  New  York  County,  Part  XIV.,  dismissing  the  complaint  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  on  an  accident  insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Harry  B.  Bradbury  for  appel-     States  Mut.  Acci.  Asso.)  123  N.  Y.  304, 

9  L.RA.  617,  20  Am.  St  Rep.  748,  26 
N.  E.  399 ;  Smith  v.  Travelers'  Ins.  Co. 
219  Mass.  147,  L.R.A.1915B,  872,  106 
N.  E.  607;  Appel  v.  ^tna  L.  Ins.  Co. 
86  App.  Div.  83,  83  N.  Y.  Supp.  238, 
affirmed  in  180  N.  Y.  514,  72  N.  E. 
1189;  Niskem  v.  United  Brotherhood, 
C.  J.  93  App.  Div.  364,  87  N.  Y.  Supp. 
640;  United  States  Mut  Acci.  Asso. 
V.  Barry,  131  U.  S.  100,  33  L.  ed.  60, 
9  Sup.  Ct  Rep.  756. 

Infection  by  a  disease-producing 
germ  that  comes  in  contact  with  the 
body  under  such  circumstances  that  it 
can  and  does  develop  a  disease  does 
not  of  itself  constitute  a  bodily  injury 
resulting  from  accidental  means. 

Bacon  v.  United  States  Mut  Acci. 
Asso.  (Stedman  v.  United  States  Mut. 
Acci.  Asso.)   123  N.  Y.  304,  9  L.R.A 
617,  20  Am.  St.  Rep.J48,  25  N.  E.  399! 

Cardozo,  J.,  delivered  the  opinion 
of  the  court : 

The  plaintiflf's  testator,  John  F. 
Bailey,  held  a  policy  of  insurance 
issued  by  the  defendant.  It  covered 
"loss  or  disability  resulting  directly, 
independently,  and  exclusively  of  all 
other  causes  from  bodily  injuries  ef- 
fected solely  through  accidental 
means.''  The  question  is  whether 
injuries  resulting  in  death  were  ef- 


lant 

Mr.  Frederick  W.  Catlin,  with  Mr. 
Robert  H.  Woody,  for  respondent: 

The  policy  by  its  express  terms  does 
not  insure  against  loss  of  life  except 
when  such  loss  results  directly,  inde- 
pendently, and  exclusively  of  all  other 
causes  from  bodily  injvry  effected 
solely  through  accidental  means. 

Crandall  v.  Continental  Casualty  Co. 
179  111.  App.  330;  Penn  v.  Standard 
Life  &  Acci.  Ins.  Co.  158  N.  C.  29,  42 
L.R.A.(N.S.)  593,  73  S.  E.  99,  on  re- 
hearing in  160  N,  C.  399,  42  L.RA. 
(N.S.)  597,  76  S.  E.  262;  Laessig  v. 
Travelers'  Protective  Asso.  169  Mo. 
272,  69  S.  W.  469;  Keefer  v.  Pacific 
Mut  L.  Ins.  Co.  201  Pa.  448,  88  Am. 
St  Rep.  822,  51  Atl.  366;  Martin  v. 
Manufacturers'  Acci.  Indemnity  Co. 
161  N,  Y.  94,  45  N.  E.  377;  Bailey  v. 
Interstate  Casualty  Co.  8  App.  Div. 
127,  40  N.  Y.  Supp.  513,  affirmed  in 
158  N.  Y.  723,  53  N.  E.  1123. 

The  spreading  of  the  inflammation 
beyond  the  area  of  the  lip  appears  to 
have  taken  place  only  after  the  inci- 
sion made  by  Dr.  Williamson,  which 
was,  of  course,  not  an  injury  effected 
by  accidental  means. 

Paul  V.  Travelers'  Ins.  Co.  112  N.  Y. 
472,  3  L.R.A.  443,  8  Am.  St.  Rep.  758, 
20  N.  E.  347;  Bacon  v.  United  States 
Mut.  Acci.  Asso.   (Stedman  v.  United 
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fected  by  accidental  means  within 
the  meaning  of  the  policy.  The  trial 
judge  dtemissed  the  complaint.  The 
appellate  division,  two  justices  dis- 
sentingy  affirmed. 

On  July  6, 1915,  the  insured  had  a 
pimple  on  his  lip.  A  friend  who 
lunched  with  him  says  that  it  looked 
like  an  ordinary  pimple  at  that  time. 
A  day  or  so  later  it  was  larger  and 
more  inflamed.  On  July  10th  the 
insured  consulted  a  physician.  The 
physician's  testimony  is  that  there 
was  then  a  punctured  wound  in  the 
lip,  which  had  inflamed  and  infected 
the  deep  tissues.  The  lip  was 
opened  by  the  physician,  and  rem- 
edies were  applied.  They  were  of 
no  avail.  The  infection  spread 
through  the  cheek  toward  the  eye. 
A  wed£  later,  July  17th,  the  insured 
became  paralyzed  and  blind.  He 
died  the  next  day.  His  death  was 
due  to  inflammation  of  the  brain 
produced  by  the  germ  known  as  the 
staphylococcus  aureus.  There  is  little 
doubt  that  the  germ  came  from  the 
infected  pimple.  If  the  infection 
was  the  result  of  accident,  the  de- 
fendant is  liable. 

We  think  there  is  testimony  from 
which  a  jury  might  find  that  the 
pimple  had  been  punctured  by  some 
instrument,  and  that  the  result  of 
the  puncture  was  an  infection  of  the 
tissues.    If  that  is  what  happened, 

there  was  an  acci- 
inanraaee-  dent.    We  have  held 

i^fiefe'dlroamd  that  infcction  re- 
-voiantary  act.    suiting  f rom  the  use 

of  a  hypodermic 
needle  is  caused  by  "accidental 
means."  Bailey  v.  Interstate  Cas- 
ualty Co.  8  App.  Div.  127, 40  N.  Y. 
Supp.  513,  id.,  158  N.  Y.  728,  58  N. 
E.  1123;  Marchiv.  JEtna  L.  Ins.  Co. 
140  App.  Div.  901,  125  N.  Y.  Supp. 
1130,  id.,  205  N.  Y.  606,  98  N.  B. 
1108.  The  same  thing  must  be  true 
of  infection  caused  by  the  puncture 
of  a  pimple.  Unexpected  conse- 
quences have  resulted  from  an  act 
which  seemed  trivial  and  innocent 
in  the  doing.  Of  itself,  the  scratch 
or  the  puncture  was  harmless.  Un- 
expectedly it  drove  destructive 
germs  beneath  the  skin,  and  thereby 


became  lethal.  To  the  scientist  who 
traces  the  origin  of  disease  there 
may  seem  to  be  no  accident  in  all 
this.  "Probably  it  is  true  to  say 
that  in  the  strictest  sense,  and  deal- 
ing with  the  region  of  physical  na- 
ture, there  is  no  such  thing  as  an 
accident."  Halsbury,  Ld.  Ch.,  in 
Brintons  v.  Turvey  [1905]  A.  C.  230, 
233, 2  Ann.  Cas.  137.  But  our  point 
of  view  in  fixing  the  meaning  of  this 
contract  must  not  be  that  of  the 
scientist.  It  must  be  that  of  the 
average  man.  Brintons  v.  Turvey, 
supra;  Ismay  v.  Williamson  [1908] 
A.  C.  487,  440,  77  L.  J.  P.  C.  N.  S. 
107,  99  L.  T.  N.  S.  595,  24  Times  L. 
R.  881,  52  Sol.  Jo.  713.  Such  a  man 
would  say  that  the  dire  result,  so 
tragically  out  of  proportion  to  its 
trivial  cause,  was  something  unfore- 
seen, unexpected,  extraordinary,  an 
unlooked-for  mishap,  and  so  an  acci- 
dent. This  test— the  one  that  is  ap- 
plied in  the  common  6peech  oi  men 
— ^is  also  the  test  to  be  applied  by 
courts.  United  States  Mut.  Acci. 
Asso.  V.  Barry,  181  U.  S.  100,  88  L. 
ed.  60,  9  Sup.  Ct.  Rep.  755 ;  Lewis  v. 
Iowa  State  Traveling  Men's  Asso. 
(D.  C.)  248  Fed.  602 ;  Western  Com- 
mercial Travelers  Asso.  v.  Smith,  40 
L.R.A.  658,  29  C.  C.  A.  223,  56  U.  S. 
App.  398,  86  Fed.  401 ;  Brintons  v. 
Turvey  and  Ismay  v.  Williamson, 
supra ;  H.  P.  Hood  &  Sons  v.  Mary- 
land Casualty  Co.  206  Mass.  223,  30 
L.R.A.(N.S.)  1192, 138  Am.  St.  Rep. 
379,  92  N.  E.  329 ;  £tna  L.  Ins.  Co. 
V.  Portland  Gas  &  Coke  Co.  L.R.A. 
1916D,  1027,  144  C.  C.  A.  12,  229 
Fed.  552 ;  Omberg  v.  United  States 
Mut.  Acci.  Asso.  101  Ky.  303, 72  Am. 
St.  Rep.  413,  40  S.  W.  909 ;  Hiers  v. 
Hull,  178  App.  Div.  350,  352,  164 
N.  Y.  Supp.  767 ;  Bailey  v.  Interstate 
Casualty  Co.  supra. 

The  defendant  argues  that  the 
puncture  may  not  have  caused  the 
infection.  But  the  plaintiflTs  experts 
say  that  in  their  opinion  the  en- 
trance of  the  germs  from  the  skin 
into  the  deeper  tissues  was  the  re- 
sult of  trauma.  They  say  that  trau- 
ma is  almost  invariably  the  cause  of 
such  infections.    We  find  the  signs 
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of  trauma  here  in  the  panetared 
wound  which  was  visible  when  the 
physician  was  first  consulted.  The 
insured  was  an  athlete  in  the  prime 
of  life  and  the  fullness  of  heidth ;  the 
infection  was  not  due,  therefore,  to 
lowered  powers  of  resistance.  The 
punctured  wound  is  an  adequate 
cause.  The  evidence  suggests  no 
other;  at  least,  a  jury  might  so  find. 
Here,  as  elsewhere,  the  law  contents 
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itself  with  probabilities,  and  declines 
to  wait  for  certainty  before  drawing 
its  conclusions. 

The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Hiscock,  Ch.  J.,  and  Cuddeback, 
Pound,  McLaughlin,  and  Andrews, 

JJ.,  concur. 

Crane,  J.,  dissents. 


ANNOTATION. 

fkalli  or  injury  rendtiBg  from  insived's  voluntary  act  as  ranted  by 

accident  or  accidental  means* 


I.  Introductory,  1181. 
II.  Losses  arising  from  volttntarily  punc- 
turing skin,  1133. 
III.  Losses    resulting   from   exertion    or 

exercise,  1186. 
IV.  Losses  resulting  from  taking  poison, 
1141. 
V.  Miscellaneous,  1142. 

1.  IntroiiuctiMry, 

It  will  be  observed  that  this  note 
deals  only  with  the  question  whether 
death  or  injury  resultin?  from  the  in- 
sured's voluntary  act  was  caused  by 
accident  or  accidental  means,  and  it 
does  not  consider  the  effect  of  express 
provisions;  such,  for  escample,  as  those 
excluding  liability  in  case  of  diseased 
condition,  or  liability  in  case  of  strain, 
etc.;  nor  does  it  go  into  the  construc- 
tion of  the  words  "external"  or  "vio- 
lent," as  used  in  clauses  providing  for 
a  recovery  in  case  of  death  or  injury 
resulting  from  "external,  violent,  and 
accidental  means." 

As  to  injury  received  by  insured 
while  assaulting  another  as  an  acci- 
dent, see  annotation  to  Meister  v.  Gen- 
eral Acci.  Fire  &  Life  Assur.  Corp.  4 
A.L.R.  718. 

It  is  generally  held  that  death  or 
injury  does  not  result  from  accident  or 
accidental  means  within  the  terms  of 
an  accident  policy  where  it  is  the  nat- 
ural result  of  the  insured's  voluntary 
act,  unaccompanied  by  anything  un- 
foreseen, except  the  death  or  injury. 

United  States.— McCarthy  v.  Travel- 
ers' Ins.  Co.  (1878)  8  Biss.  363,  Fed. 
Gas.  No.  8,682;  Dozier  v.  Fidelity  & 
C.  Co.  (1891)  IS  L.R.A.  114,  46  Fed. 


446;  Taliaferro  v.  Travelers'  Protec- 
tive Asso.  (1897)  25  C.  C.  A.  494,  49 
U.  S.  App.  275,  80  Fed.  368;  Western 
Commercial  Travelers'  Asso.  v.  Smith 
(1898)  40  L.R.A.  658,  29  C.  C.  A.  223, 
56  U.  S.  App.  393,  85  Fed.  401 ;  Shan- 
berg  V.  Fidelity  &  C.  Co.  (1907)  19 
L.R.A.(N.S.)  1206,  85  C.  C.  A.  343,  158 
Fed.  1 ;  Hastings  v.  Travelers'  Ins.  Co. 
(1911)  190  Fed.  268;  Preferred  Acci. 
Ins.  Co.  V.  Patterson  (1914)  130  C.  C. 
A.  175,  213  Fed.  595;  Maryland  Cas- 
ualty Co.  V.  Spitz  (1917)  L.RJL.1918C, 
1191, 159  C.  C.  A.  119,  246  Fed.  817. 

California. — Rock  v.  Travelers'  Ins. 
Co.  (1916)  172  Cal.  462,  L.R.A.1916E, 
1196,  156  Pac.  1029;  Bennetts  v.  Oc- 
cidental L.  Ins.  Co.  (1919)  —  Cal.  App. 
— ,  178  Pac.  964. 

Connecticut — Southard  v.  Railway 
Pass.  Assur.  Co.  (1868)  34  Conn.  574, 
Fed.  Cas.  No.  13,182. 

Georgia. — Cobb  v.  Preferred  Mut. 
Acci.  Asso.  (1895)  96  Gra.  818;  Fulton 
V.  Metropolitan  Casualty  Ins.  Ck). 
(1916)  19  Ga.  App.  127,  91  S.  E.  228. 

Indiana. — Schmid  v.  Indiana  Travel- 
ers' Acci.  Asso.  (1908)  42  Ind.  App. 
485,  85  N.  E.  1032. 

Iowa. — Smouse  v.  Iowa  State  Travel- 
ing Men's  Asso.  (1902)  118  Iowa,  436, 
92  N.  W.  53 ;  Lehman  v.  Great  Western 
Acci.  Asso.  (1911)  155  Iowa,  737,  42 
L.R.A.(N.S.)  562,  188  N.  W.  752. 

Kentucky. — Salinger  v.  Fidelity  & 
C.  Co.  (1917)  178  Ky.  369,  L.R.A. 
1918C,  101,  198  S.  W.  1163;  American 
Acci.  Co.  V.  Carson  (1895)  —  Ky.  — , 
30  S.  W.  879. 
«    Massachusetts. — Smith  v.  Travelers' 
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Ins.  Co.  (1914)  219  Mass.  147,  L.R.A. 
1915B,  872,  106  N.  E.  607. 

MississlppL — Fidelity  &  C.  Co.  v. 
Johnson  (1894)  72  Miss.  888,  80  L.R.A. 
206, 17  So.  2. 

New  York. — Bacon  v.  United  States 
Mut.  Acci.  Asso.  (Stedman  v.  United 
States  Mut.  Acci.  Asso.)  (1890)  128 
N.  Y.  804,  9  L.R.A.  617,  20  Am.  St.  Rep. 
748,  25  N.  E.  899;  Appel  v.  ^tna  L. 
Ins.  Co.  (1908)  86  App.  Dlv.  88,  88  N. 
Y.  Supp.  288,  affirmed  without  opinion 
in  (1904)  180  N.  Y.  514,  72  N.  E.  1189. 

Ohio. — New  Amsterdam  Casualty 
Co.  V.  Johnson  (1914)  91  Ohio  St.  155, 
L.R.A1916B,  1018,  110  N.  E.  476. 

Oregon. — Kendall  v.  Travelers*  Pro- 
tective Asso.  (1918)  87  Or.  179,  169 
Pac.  751. 

Tennessee. — Stone  v.  Fidelity  &  C. 
Co.  (1915)  183  Tenn.  672,  L.R.A. 
1916D,  536,  182  S.  W.  252,  Ann.  Cas. 
1917A,  86. 

England. — Scarr  v.  General  Acci. 
Assur.  Corp.  [1905]  1  K.  B.  387,  2  B. 
R.  C.  358,  74  L.  J.  K.  B.  N.  S.  237,  92 
L.  T.  N.  S.  128,  21  Times  L.  R.  173,  1 
Ann.  Cas.  787. 

Scotland. — Clidero  v.  Scottish  Acci. 
Ins.  Co.  (1892)  29  Scot.  L.  R.  808,  19 
Sc.  Sess.  Cas.  4th  series,  866. 

Where,  however,  the  death  or  in- 
jury is  not  the  natural  or  probable  re- 
sult of  the  insured's  voluntary  act,  or 
something  unforeseen  occurs  in  the 
doing  of  the  act,  the  death  or  injury 
is  held  to  be  within  the  protection  of 
policies  insuring  against  death  or  in- 
jury from  accident  or  accidental 
means. 

United  States.— United  States  Mut. 
Acci.  Asso.  V.  Barry  (1889)  131  U.  S. 
100,  83  L.  ed.  60,  9  Sup.  Ct.  Rep.  755; 
Nax  V.  Travelers'  Ins.  Co.  (1904)  130 
Fed.  986;  Interstate  Business  Men's 
Asso.  v.  Lewis  (1919)  —  C.  C.  A.  — , 
257  Fed.  241;  Iowa  State  Traveling 
Men's  Asso.  v.  Lewis  (1919)  —  C.  C. 
A.  — ,  257  Fed.  552. 

Arkansas. — Standard  Life  &  Acci. 
Ins.  Co.  V.  Schmaltz  (1899)  66  Ark. 
688,  74  Am.  St.  Rep.  112,  58  S.  W.  49. 

District  of  Columbia. — ^Patterson  v. 
Ocean  Acci.  &  Guarantee  Corp.  (1905) 
25  App.  D.  C.  46. 

Georgia. — Atlanta  Acci.  Asso.  ▼• 
Alexander    (1898)    104    Ga.    709,    42 


L.R.A.  188,  80  S.  E.  989,  4  Am.  Neg. 
Rep.  616. 

Illinois. — ^Robison  v.  United  States 
Health  &  Acci.  Ins.  Co.  (1915)  192 
111.  App.  475. 

Iowa. — Lickleider  v.  Iowa  State 
Traveling  Men's  Asso.  (1918)  —  Iowa, 
— ,  8  A.L.R.  1295,  166  N.  W.  363,  168 
N.  W.  884. 

Kentadcy. — General  Acci.  &  life 
Assur.  Corp.  v.  Meredith  (1910)  141 
Ky.  92,  182  S.  W.  191. 

Maine. — McGlinchey  v.  Fidelity  & 
C.  Co.  (1888)  80  Me.  261,  6  Am.  St 
Rep.  190,  14  Atl.  18. 

Mississippi. — Pervangher  ▼.  Union 
Casualty  &  Surety  Co.  (1904)  85  Miss. 
81,  37  So.  461. 

Missouri.  —  Summers  v.  Fidelity 
Mut.  Aid  Asso.  (1900)  84  Mo.  App. 
605;  Young  v.  Railway  Mail  Asso. 
(1907)  126  Mo.  App.  325,  103  S.  W. 
557. 

New  Mexico. — Rodey  v.  Travelers' 
Ins.  Co.  (1886)  8  N.  M.  548,  9  Pac.  348. 

New  Yoric.  —  Bailey  v.  Interstate 
Casualty  Co.  (1896)  8  App.  Div.  127, 
40  N.  Y.  Supp.  613,  affirmed  in  (1899) 
158  N.  Y.  723,  58  N.  E.  1123;  LEWIS  v. 
Ocean  Acci.  &  Guarantee  Cobp.  (re- 
ported herewith)  ante,  1129. 

Pennsylvania. — ^Pickett  v.  Pacific 
Mut.  L.  Ins.  Co.  (1891)  144  Pa.  79,  18 
L.R.A.  661,  27  Am.  St.  Rep.  618,  22 
Atl.  871;  Rose  v.  Commercial  Mut. 
Acci.  Co.  (1900)  12  Pa.  Super.  Ct.  394. 

Washington. — Horsfall  v.  Pacific 
Mut.  L.  Ins.  Co.  (1903)  32  Wash.  132, 
63  L.R.A.  425,  98  Am.  St.  Rep.  846,  72 
Pac.  1028. 

Ensrland. — Martin  v.  Travellers*  Ins. 
Co.  (1859)  1  Post.  &  F.  506;  Hamlyn 
V.  Crown  Acci.  Ins.  Co.  [1898]  1  Q.  B. 
750,  62  L.  J.  Q.  B.  N.  S.  409,  4  Reports, 
407,  68  L.  T.  N.  S.  701,  41  Week.  Rep. 
581,  57  J.  P.  663. 

A  distinction  is  drawn  In  some 
cases  between  ''accident"  and  "acci- 
dental means,"  on  the  theory  that  al- 
though the  result  of  an  intentional 
act  may  be  an  "accident,"  the  act  it- 
self, that  is  the  cause,  where  intended, 
is  not  an  "accidental  means."  This 
distinction  was  recognized  in  the  fol- 
lowing cases,  which  are  subsequently 
set  forth  under  their  appropriate  sub- 
divisions : 
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United  StateB^— McCarthy  v.  Travel- 
ers' Idb.  Co.  (1878)  8  Biss.  862,  Fed. 
Gas.  No.  8,682;  Shanberg  v.  Fidelity 
&  C.  Co.  (1907)  19  L.R.A.(N.S.)  1206» 
85  C.  C.  A.  348, 158  Fed.  1 ;  Hastings  v. 
Travelers'  Ins.  Co.  (1911)  190  Fed. 
268;  Preferred  Acci.  Ins.  C]o.  v.  Pat- 
terson (1914)  180  a  C.  A.  176,  218 
Fed.  696;  Maryland  Casualty  Cio.  v. 
Spitz  (1917)  L.R.A.1918C,  1191,  169 
C.  C.  A.  119,  246  Fed.  817;  Iowa  State 
Traveling  Men's  Asso.  v.  Lewis  (1919) 
—  C.  C.  A.  — ,  267  Fed.  662. 

California. — ^Rock  v.  Travelers'  Ins. 
Co.  (1916)  172  Cal.  462,  L.R.A.1916E, 
1196,  166  Pac.  1029;  Bennetts  v.  Oc- 
cidental L.  Ins.  Co.  (1919)  —  Cal. 
App.  — ,  178  Pac.  964. 

Connecticut. — Southard  v.  Railway 
Pass.  Assur.  Co.  (1868)  34  Conn.  674, 
Fed.  Cas.  No.  18,182. 

Georgia. — Cobb  v.  Preferred  MuL 
Acci.  Asso.  (1896)  96  Ga.  818,  22  S. 
E.  976;  Fulton  v.  Metropolitan  Cas- 
ualty Ins.  Co.  (1916)  19  Ga.  App.  127, 
91  S.  E.  228. 

Indiana. — Schmid  v.  Indiana  Travel- 
ers' Acci.  Asso.  (1908)  42  Ind.  App. 
483,  85  N.  E.  1082. 

Iowa. — ^Lehman  v.  Great  Western 
Acci.  Asso.  (1911)  166  Iowa,  737,  42 
L.RJL(N.S.)  662, 133  N.  W.  752;  Feder 
V.  Iowa  State  Traveling  Men's  Asso. 
(1899)  107  Iowa,  638,  43  L.R.A.(N.S.) 
693,  70  Am.  St.  Rep.  212,  78  N.  W.  262. 

Kentucky. — Salinger  v.  Fidelity  &  C. 
O).  (1917)  178  Ky.  869,  L.R.A.1918C, 
101,  198  S.  W.  1163. 

Maasachusetta — Smith  v.  Travelers' 
Ins.  Co.  (1914)  219  Mass.  147,  L.R.A. 
1915B,  872,  106  N.  E.  607. 

New  York. — ^Appel  v.  JEtna,  L.  Ins. 
Co.  (1903)  86  App.  Div.  83,  83  N.  Y. 
Supp.  238,  affirmed  without  opinion  in 
(1904)  180  N.  Y.  514,  72  N.  E.  1189. 

Oregon. — ^Kendall  v.  Travelers'  Pro- 
tective Asso.  (1918)  87  Or.  179,  169 
Pac.  761. 

Tennessee. — Stone  v.  Fidelity  &  C. 
Co.  (1916)  133  Tenn.  672,  L.R.A.1916D, 
536,  182  S.  W.  262,  Ann.  Cas.  1917A, 
86. 

England. — Scarr  v.  General  Acci. 
Assur.  Ck>rp.  [1906]  1  E.  B.  887,  2  B. 
B.  C.  358,  74  L.  J.  E.  B.  N.  a  287,  92 
L.  T.  N.  &  128,  21  Times  L.  R.  173,  1 
Ann.  Cas.  787. 


Scotland. — Glidero  v.  Scottish  Acci. 
Ins.  Co.  (1892)  29  Scot.  L.  R.  808,  19 
Sc.  Sess.  4th  series,  355. 

//.  Los9e9  arising  from  voluntarily 
puncturing  shin* 

It  will  be  observed  that  in  the  re* 
ported  case  (Lewis  v.  Ocean  Acci.  & 
Guarantee  Corp.  ante,  1129)  it  was 
decided  that  death  resulting  from  in- 
fection due  to  the  voluntary  punctur- 
ing of  a  pimple  was  within  the  protec- 
tion of  a  policy  insuring  against  loss 
resulting  from  bodily  injuries  effected 
solely  through  accidental  means. 

Two  other  cases  against  different 
insurance  companies  grew  out  of  the 
same  state  of  facts  and  involved  the 
same  loss  that  was  involved  in  the  re- 
ported case.  In  Interstate  Business 
Men's  Acci.  Asso.  v.  Lewis  (1919)  — 
C.  C.  A.  — ,  267  Fed.  241,  the  use  by 
the  deceased  of  his  infected  scarf  pin 
to  puncture  a  pimple,  without  knowl- 
edge that  the  pin  was  infected,  was 
held  an  accidental  means  causing 
death  within  a  provision  insuring 
against  death  resulting  directly  and 
without  intervening  cause  from  in- 
juries sustained  solely  by  accidental 
means.  The  court  here  said:  ''Coun- 
sel for  defendant  further  contends 
that,  if  the  deceased  selected  a  scarf 
pin  in  ignorance  of  its  infected  con- 
dition, to  use  in  making  a  voluntary 
puncture  of  the  skin,  this  fact  would 
not  make  the  means  of  death  acci- 
dental. To  sustain  this  proposition,  a 
distinction  is  sought  to  be  drawn  be- 
tween the  intentional  selection  of  an 
instrument  in  ignorance  of  some  pe- 
culiar property  which  it  possessed, 
and  the  inadvertent  selection  of  an 
instrument  known  to  be  inappropriate. 
The  last-named  situation,  it  is  ad- 
mitted, might  be  an  accidental  means ; 
but  in  inadvertently  selecting  an  in- 
strument known  to  be  inappropriate 
there  is  no  intention  of  selecting  that 
instrument;  neither  was  there,  in  the 
case  at  bar,  any  intention  to  select  an 
infected  instrument.  Such  refinement 
may  be  indulged  in  as  a  matter  of  in- 
tellectual pleasure,  but  in  the  prac- 
tical adjustment  of  the  rights  of  par- 
ties to  an  insurance  contract  it  ought 
not  to  be  given  much  weight.  There 
is   no  evidence   or   finding   that   de- 
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ceased  knew  as  a  fact  that  the  scarf 
pin  was  infected,  and  we  are  not  pre*- 
pared  to  decide  that  the  knowledge 
as  to  bacterial  infection  has  been  so 
widely  diffused  that  the  deceased  was 
bound  to  know  that  fact  The  stipu- 
lation of  facts  is  silent  upon  the  ques- 
tion; but  as  the  trial  court  found  in 
favor  of  the  plaintiff  it  must  have 
found  that  the  deceased  did  not  know, 
nor  could  he  be  presumed  to  know,  of 
the  presence  of  bacteria  upon  the  pin. 
We  are  therefore  of  the  opinion  that 
the  death  of  deceased  was  due  to  a 
bodily  injury  effected  by  external,  vio- 
lent, and  accidental  means." 

The  other  case  arising  from  this 
accident  was  Iowa  State  Traveling 
Men's  Asso.  v.  Lewis  (1919)  —  C.  C. 
A.  — ,  267  Fed.  652,  where  the  court, 
relying  on  the  conclusion  in  Inter- 
state Business  Men's  Acci.  Asso.  v. 
Lewis  (Fed.)  supra,  affirmed  the  dis- 
trict court's  decision  in  (1918)  248 
Fed.  602,  that  the  insured  died  as  a 
result  of  bodily  injuries  due  to  acci- 
dental means.  The  district  court  rela- 
tive to  the  point  under  discussion 
said:  "Were  the  'means'  in  this  case 
accidental?  That  is,  'unforeseen,  in- 
voluntary, unexpected;'  'happening  by 
chance;  unexpectedly  taking  place; 
not  according  to  the  usual  course  of 
things.'  If,  'in  the  act  which  precedes 
the  injury,  something  unforeseen,  un- 
expected, unusual,  occurs,  which  pro- 
duces the  injury,  then  the  injury  has 
resulted  through  accidental  means/ 
United  States  Mut.  Acci.  Asso.  v.  Bar* 
ry  (1889)  131  U.  &  100,  83  L.  ed.  60, 
9  Sup.  Ct.  Rep.  756.  Judge  Sanborn 
well  defines  'accidental  means'  in 
Western  Commercial  Travelers'  Asso. 
V.  Smith  (1898)  40  L.R.A.  658,  29  C. 
C.  A.  228,  85  Fed.  401,  56  U.  S.  App. 
393,  as  follows:  'The  significance  of 
this  word  "accidental"  is  best  per- 
ceived by  a  consideration  of  the  re« 
lation  of  causes  to  their  effects.  The 
word  is  descriptive  of  means  which 
produce  effects  which  are  not  their 
natural  and  probable  consequences. 
The  natural  consequence  of  means 
used  is  the  consequence  which  ordi« 
narily  follows  from  their  use, — ^the  re- 
sult which  may  be  reasonably  antici- 
pated from  their  use,  and  which  ought 


to  be  expected.  The  probable  conse- 
quence of  the  use  of  given  means  is 
the  consequence  which  is  more  likely 
to  follow  from  their  use  than  it  is  to 
fail  to  follow.  An  effect  which  is  the 
natural  and  probable  consequence  of 
an  act  or  course  of  action  is  not  an 
accident  nor  is  it  produced  by  acci- 
dental means.  It  is  either  the  result 
of  actual  design,  or  it  falls  under  the 
maxim  that  every  man  must  be  held 
to  intend  the  natural  and  probable 
consequence  of  his  deeds.  On  the 
other  hand,  an  effect  which  is  not  the 
natural  or  probable  consequence  of 
the  means  which  produced  it,  an  ef- 
fect which  does  not  ordinarily  follow 
and  cannot  be  reasonably  anticipated 
from  the  use  of  these  means,  an  effect 
which  the  actor  did  not  intend  to  pro- 
duce, and  which  he  cannot  be  charged 
with  the  design  of  producing,  under 
the  maxim  to  which  we  have  adverted, 
is  produced  by  accidental  means.  It 
is  produced  by  means  which  were 
neither  designed  nor  calculated  to 
cause  it.  Such  an  effect  is  not  the 
result  of  design,  cannot  be  reasonably 
anticipated,  is  unexpected,  and  is  pro- 
duced by  an  unusual  combination  of 
fortuitous  circumstances;  in  other 
words,  it  is  produced  by  accidental 
means.'  In  this  case  the  facts  are 
agreed  upon.  John  F.  Bailey,  the  in- 
sured, was  a  strong,  vigorous  man,  in 
excellent  health.  He  discovered  a 
small  pimple  on  the  right  side  of  his 
upper  lip.  He  removed  his  gold  scarf 
pin  from  his  necktie  and  intentionally 
pricked  the  pimple  with  said  scaii 
pin.  His  lip  at  said  place  became  im- 
mediately infected  with  staphylococci 
infection  from  the  scarf  pin.  The  in- 
fection spread  and  caused  his  death 
in  a  few  days.  It  is  also  agreed  that 
the  scarf  pin  used  by  insured  in  prick- 
ing his  lip  communicated  or  caused 
infection  by  being  introduced  into  the 
tissues  of  the  lip.'  Therefore  there 
can  be  no  dispute  in  the  case  that  the 
pin  was  infected;  that  it  carried  the 
cocci  upon  it.  It  is  not  a  case  of 
breaking  the  skin  and  having  it  after- 
wards infected,  but  it  is  specifically 
agreed  'that  the  infection  was  caused 
by,  and  came  from,  the  scarf  pin%'  If 
it  came  from  the  scarf  pin,  it  is  ap- 
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parent  that  the  cocci  were  on  the 
scarf  pin.  It  cannot  be  a«8unied  that 
tiie  deceased  knew  that  the  cocci  were 
upon  the  pin.  Tliere  is  no  basis  tor 
the  assnniption  that  the  deceased  in-* 
tentionaUy  infected  his  lip.  He  did 
the  act,  which,  as  a  matter  of  common 
knowledgre,  thousands  do  every  year, 
— he  used  a  pin  which  he  had  at  hand 
to  open  a  pimple.  I  suppose  it  would 
be  safe  to  say,  as  a  matter  of  common 
Icnowledge,  that  not  once  in  a  thou* 
sand  times  does  such  use  of  a  pin, 
even  when  no  effort  to  sterilise  is 
made,  result  in  infection.  If  the  in- 
jury resulted  from  the  pin  alone,  and 
there  was  no  proof  that  the  pin  was 
infected,  the  accidental  result  would 
not  be  covered  by  this  policy;  but  the 
deceased  clearly  used  something  which 
he  did  not  intend  to  use.  He  used 
not  only  the  pin,  but  he  used  an  in- 
fected pin, — a  poisoned  pin.  This  in- 
fection was  such  that  it  could  not, 
in  the  nature  of  things,  be  discovered 
by  him  without  perhaps  a  microscopic 
investigation.  To  my  mind  the  means 
were  clearly  accidental.  A  man  who 
eats  infected  food,  without  knowledge 
of  its  infection,  is  doing  something 
he  did  not  intend  to  do.  The  eating 
of  the  food  is  voluntary,  but  the  eat- 
ing of  the  poison  is  not.  The  house^ 
wife  goes  to  the  flour  bin,  kneads  her 
bread,  bakes  it,  and  serves  it.  Those 
who  eat  it  die.  It  is  found  that  the 
bin  contains  not  only  flour,  but  ar- 
senic. The  unfortunates  voluntarily 
eat  the  bread,  composed  of  flour  and 
arsenic.  The  'means,'  causing  death, 
are  accidental.  I  see  no  distinction  in 
principle  between  the  case  at  bar  and 
the  numerous  cases  illustrated  by 
ptomaine  poisoning,  and  other  cases 
of  unintentional  infection.^ 

In  Bailey  v.  Interstate  Casualty  Go. 
(1896)  8  App.  Div.  127,  40  N.  Y.  Supp. 
513,  affirmed  in  (1899)  158  N.  Y.  723, 
53  N.  E.  1123,  it  was  held  a  question 
for  the  jury  whether  the  insured's  in- 
juries were  snstaised  through  aeei- 
dental  means  within  a  provision  of  an 
accident  policy,  there  being  evidence 
that  the  plaintiff,  a  physician,  while 
on  his  way  home  in  a  road  car^  to  re^ 
lieve  exhaustion,  injected  morphia 
a  hypodermic  needle,  and  that 


while  he  was  so  doing  the  horse  start- 
ed, and  the  needle  might  have  gone 
deeper  than  was  intended,  and  t^t  the 
poisoning  which  followed  was  not 
doe  to  the  morphia  injected  but  to  .the 
puncture  by  the  needle  or  infection 
on  the  needle  or  skin.  The  court  said : 
"The  defendant  says  it  was  not  an  ac- 
cident, because  the  plaintiff  volun- 
tarily inserted  the  needle.  Accord- 
ing to  Webster  an  accident  is  an  event 
that  takes  place  without  one's  fore- 
sight or  ejcpectation ;  an  event  which 
proceeds  from  an  unknown  cause  or 
is  an  unusual  effect  of  a  known  cause, 
and  therefore,  not  expected.  In  Unit- 
ed States  Mut.  Acci«  Asso.  v.  Barry 
(1889)  181  U.  S.  100,  33  L.  ed.  60,  9 
Sup.  Ct  Rep.  755,  the  insured  volun- 
tarily jumped  from  a  platform  4  or 
5  feet  high  to  the  ground,  and  it  was 
alleged  that  the  jar  from  the  jump 
produced  a  stricture  of  the  duodenum, 
from  the  effects  of  which  death  en- 
sued. The  court,  at  page  121,  says: 
It  must  be  presumed,  not  only  that 
the  deceased  intended  to  alight  safely» 
but  thought  that  he  would.  The  jury 
were,  on  all  the  evidence,  at  liberty  to 
say  that  it  was  an  accident  that  he 
did  not  The  court  properly  instruct- 
ed them  that  the  jumping  off  the  plat- 
form was  the  means  by  which  the  in- 
jury, if  any  was  sustained,  was 
caused;  that  the  question  was  wheth- 
er there  was  anything  accidental,  un- 
foreseen, involuntary,  unexpected,  in 
the  act  of  jumping  from  the  time  de- 
ceased left  the  platform  until  he 
alighted  on  the  ground;  that  the  term 
"accidental"  was  used  in  the  policy 
in  its  ordinary,  popular  sense,  as 
meaning  "happening  by  chance ;  unex- 
pectedly taking  place;  not  according 
to  the  usual  course  of  things,  or  not 
as  expected;''  that  if  a  result  is  such 
as  follows  from  ordinary  means,  vol* 
untarily  employed,  in  a  not  unusual 
or  unexpected  way,  it  cannot  be  called 
a  result  effected  by  accidental  means, 
but  that  if,  in  the  act  which  precedes 
the  injury,  something  unforeseen,  un- 
expected, unusual,  occurs  which  pro- 
duces the  injury,  then  the  injury  has 
resulted  through  accidental  means.' 
Within  the  rule  laid  down  in  the  Barry 
C!ase,  the  jury  might  have  found  in 
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this  case  that  the  injury  resulted 
through  acidental  means."  The  Barry 
CSase,  above  referred  to,  is  set  out  in 
the  subdivision  following  this. 

In  Townsend  v.  Commercial  Travel^ 
ers'  Mut  Acci.  Asso.  (1919)  188  App. 
Div.  870,  177  N.  Y.  Supp.  68,  however, 
a  policy  insuring  against  death  from 
accidental  means  was  held  not  to  cov- 
er the  insured's  death,  where  it  ap- 
peared that,  being  unable  to  sleep,  he 
obtained  a  hypodermic  needle  which 
had  been  furnished  by  a  doctor  some 
years  before  to  treat  the  insured's 
wife  for  cancer;  that  his  daughter  at 
his  direction  inserted  the  needle  into 
his  arm,  resulting  in  blood  poisoning, 
from  which  he  died.  The  court  stated 
that  it  would  be  an  abuse  of  the  word 
''accidental"  to  hold  that  it  contem- 
plated an  act  deliberately  done  by  the 
insured,  or  at  his  direction,  constitut- 
ing a  crime;  that  there  was  nothing 
accidental  about  the  insured's  having 
the  needle  in  his  possesisiion  in  viola- 
tion of  statute,  nor  in  the  use  which 
he  directed  to  be  made  of  it,  and  that 
the  fact  that  he  did  not  contemplate 
the  result  reached  did  not  alter  the 
character  of  the  act;  that  the  needle 
was  unlawfully  in  his  possession,  was 
unlawfully  used,  and  that  there  were 
no  more  of  the  elements  of  an  acci- 
dent in  the  transaction  than  in  any 
crime.  It  does  not  appear  from  the 
opinion  in  this  case  whether  or  not 
the  policy  contained  a  provision  com- 
monly found  in  accident  policies  ex- 
cluding liability  for  death  or  injury 
in  consequence  of  violation  of  law. 
Apart  from  such  a  provision,  it  is  not 
entirely  clear  how  the  fact  that  the 
insured  was  violating  the  law  at  the 
time  he  received  the  injury  resulting 
in  his  death  could  aflPect  the  question 
whether  his  injury  or  death  resulted 
from  accidental  means. 

It  has  been  held  that  death  was  not 
effected  through  accidental  means 
within  a  provision  of  an  accident  pol- 
icy where  the  insured  died  from 
erysipelas  caused  by  germs  which  en- 
tered after  the  breaking  of  the  scab 
on  a  boil  by  scratching  it  with  unclean 
hands  to  allay  itching.  Maryland 
Casualty  Co.  v.  Spita  (1917)  LJIJL 
1918C,  1191, 169  C.  C.  A.  119,  246  Fed. 


817.  The  court  said:  'The  verdict 
has  established,  and  we  therefore  as- 
sume the  further  fact  to  be,  that  the 
germs  of  erysipelas  entered  the  wound 
after  the  scab  had  been  rubbed  or 
scratched  off,  and  that  the  disease 
then  introduced  was  the  immediate 
cause  of  death ;  so  that  the  only  ques- 
tion now  is  whether  the  means  that 
opened  the  way  for  the  germs  to  enter, 
namely,  the  rubbing  or  scratching 
of  the  boil,  was  an  accidental  means. 
The  court  submitted  this  question  to 
the  jury,  asking  them  to  find  whether 
the  injury  was  inflicted  accidentally, 
and  in  this  submission  we  think  there 
was  error.  As  we  read  the  testimony, 
nothing  appears  to  show  that  the  in- 
jury was  inflicted  by  accidental  means. 
The  deceased  rubbed  or  scratched  his 
neck  in  the  ordinary  way;  there  is  no 
evidence  that  he  was  disturbed  or  in- 
terfered with  during  the  operation, 
and  an  ordinary  and  not  unusual  re- 
sult followed;  that  is,  he  broke  the 
scab.  His  hands  were  not  clean,  but 
he  knew  that  fact  and  must  be  held 
to  the  risk  of  such  harm  as  might  fol- 
low therefrom.  In  a  word,  he  seems 
to  have  done  just  what  he  intended  to 
do,  namely,  rub  or  scratch  his  neck 
to  relieve  the  itching,  and  in  our  opin- 
ion breaking  the  scab  during  the  proc- 
ess was  a  probable  result,  one  reason- 
ably to  be  expected.  We  think  the 
defendant  was  entitled  to  binding  in- 
structions." . 

And  in  Kendall  v.  Travelers'  Pro- 
tective Asso.  (1918)  87  Or.  179,  169 
Pac.  751,  it  was  held  that  the  injury 
did  not  result  from  accidental  means, 
if  it  was  impossible  for  a  barber,  re- 
quested by  the  insured  to  remove  an 
ingrowing  hair,  to  perform  the  opera- 
tion without  making  some  incision  of 
the  skin,  and  on  that  account  the  bar- 
ber intentionally  and  with  the  im- 
plied consent  of  the  insured  made  a 
cut  which  afterward  became  infected 
and  resulted  in  blood  poisoning. 

lil.  Xosses  remaumo  frmm  eooertUm  •r 


In  many  of  the  cases  involving 
losses  resulting  from  exertion  or  exer- 
cise the  distinction  mentioned  in  the 
introductory,  between  an  accident  and 
an  accidental  means,  has  been  recog- 
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niz^d,  and  a  recovery  on  account  ol 
death  or  injury  resulting  from  the  in- 
sured's voluntary  act  has  been  denied 
on  the  theory  that  it  is  not  enough  that 
the  death  or  injury  be  unusual  and  un- 
expected,  but  that  the  cause  must  also 
be  unexpected  and  unusual. 

United  States.— McCarthy  v.  Travel- 
ers' Ins.  Co.  (1878)  8  Biss.  362,  Fed. 
Cas.  No.  8,682;  Hastings  v.  Travelers' 
Ins.  Co.  (Idll)  190  Fed.  258. 

California. — ^Rock  v.  Travelers'  Ins. 
Co.  (1916)  172  Cal.  462,  L.R.A.1916E, 
1197,  156  Pac.  1029;  Bennetts  v.  Oc- 
cidental L.  Ins.  Co.  (1919)  —  Cal.  App. 
— ,  178  Pac.  964. 

Connecticut* — Southard  v.  Railway 
Pass.  Assur.  Co.  (1868)  34  Conn.  574, 
Fed.  Cas.  No.  13,182« 

Georgia. — Cobb  v«  Preferred  Mut. 
Acci.  Asso.  (1895)  96  Ga.  818,  22  S. 
E.  976;  Fulton  v.  Metropolitan  Cas- 
ualty Ins.  Co.  (1916)  19  Ga.  App.  127, 
91  S.  E.  228.     ' 

Indiana. — Schmid  v.  Indiana  Travel- 
ers' Acci.  Asso.  (1908)  42  Ind.  App. 
483,  85  N.  E.  1032. 

Iowa* — ^Feder  v.  Iowa  State  Travel- 
ing Men's  Asso.  (1899)  107  Iowa,  538, 
43  L.R.A.  693,  70  Am.  St.  Rep.  212,  78 
N.  W.  262;  Lehman  v.  Great  Western 
Acci.  Asso.  (1911)  156  Iowa,  737,  42 
L.R.A.(N.S.)  562,  133  N.  W.  752. 

Kentucky. — Salinger  v.  Fidelity  &  C. 
Co.  (1917)  178  Ky.  369,  L.R.A.1918C, 
101,  198  S.  W.  1163. 

New  York. — ^Appel  v.  .^Stna  L.  Ins. 
Co.  (1903)  86  App.  Div.  83,  83  N.  Y. 
Supp.  238,  affirmed  without  opinion 
in  180  N.  Y.  514,  72  N.  E.  1139. 

Tennessee. — Stone  v.  Fidelity  &  C. 
Co.  (1916)  133  Tenn.  672,  L.R.A.1916D, 
536,  182  S.  W.  252,  Ann.  Cas.  1917A, 
86. 

England. — Scarr  v.  General  Acci. 
Assur.  Corp.  [1905]  1  K.  B.  387,  2  B. 
R.  C.  858,  74  L.  J.  K.  B.  N.  S.  237,  92 
L.  T.  N.  S.  128,  21  Times  K  R.  178,  1 
Ann.  Cas.  787. 

Scotland. — Clidero  v,  Scottish  AccL 
Ins.  Co.  (1892)  29  Scot  L.  R.  303,  19 
Sc.  Sess.  Cas.  4th  series,  855. 

In  Rock  V.  Travelers'  Ins.  Co.  (1916) 
172  Cal.  462,  LwR.A.1916E,  1197,  156 
Pac.  1029,  it  was  held  that  death  from 
a  dilatation  of  the  heart,  due  to  a  vol- 
untary attempt  to  carry  a  casket  con- 
7  A.L.R.— 72. 


taining  a  corpse  down  a  stairway,  was 
not  a  death  from  ''accidental  means" 
within  the  meaning  of  an  accident  pol- 
icy where  nothing  unusual  or  unex- 
pected, such  as  slipping,  occurred  in 
the  course  of  carrying  the  casket.  The 
court  said:  'The  policy,  it  will  be 
observed,  does  not  insure  against  ac- 
cidental death  or  injuries,  but  against 
injuries  effected  by  accidental  means. 
A  differentiation  is  made,  therefore, 
between  the  result  to  the  insured  and 
the  means  which  are  the  operative 
cause  in  producing  this  result.  It  is 
not  enough  that  death  or  injury  should 
be  unexpected  or  unforeseen,  but  there 
must  be  some  element  of  unexpected- 
ness in  the  preceding  act  or  occur- 
rence which  leads  to  the  injury  or 
death.  Policies  like  the  one  before  us 
have  been  before  the  courts  in  many 
cases,  and  the  great  weight  of  author- 
ity»  we  think,  sustains  the  view  which 
we  have  just  expressed.  Thus,  in 
Clidero  v.  Scottish  Acci.  Ins.  Co. 
(Scot.)  supra.  Lord  Adam  said:  The 
question,  in  the  sense  of  this  policy, 
is  not  whether  death  was  the  result  of 
accident  in  the  sense  that  it  was  a 
death  which  was  not  foreseen  or  an- 
ticipated. That  is  not  the  question. 
The  question  is,  in  the  words  of  this 
policy,  whether  the  means  by  which 
the  injury  was  caused  were  accidental 
means.  The  death  being  accidental  in 
the  sense  in  which  I  have  mentioned, 
and  the  means  which  led  to  the  death 
as  accidental,  are,  to  my  mind,  two 
quite  different  things.  A  person  may 
do  certain  acts,  the  result  of  which 
acts  may  produce  unforeseen  conse- 
quences, and  may  produce  what  is 
commonly  called  accidental  death, 
but  the  means  are  exactly  what  the 
man  intended  to  use,  and  did  use,  and 
was  prepared  to  use.  The  means  were 
not  accidental,  but  the  result  might  be 
accidental.' " 

The  decision  in  Rock  v.  Travelers' 
Ins.  Co.  (CaL)  supra,  was  followed  in 
Bennetts  v.  Occidental  L.  Ins.  Co. 
(CaL)  supra,  where  it  was  held  that 
no  recovery  could  be  had  under  a  pol- 
icy insuring  against  injuries  effected 
through  accidental  means;  it  merely 
appearing  that  the  insured  was  taken 
ill  shortly  after  he  had  assisted  an- 
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other  in  pulling  a  pipe  out  of  a  sump 
hole,  and  there  being  nothing  to  show 
that  the  insured  slipped,  or  that  any- 
thing unforeseen  occurred  in  lifting 
the  pipe. 

And  it  has  been  held  that  death 
from  heart  paralysis  caused  by  exer- 
tions in  a  rarefied  atmosphere  in 
ascending  a  long  flight  of  steps  and 
carrying  his  baggage  in  going  from 
the  station  to  his  hotel  was  not  a 
death  from  accidental  means,  as  it 
was  the  direct  result  of  an  intentional 
act.  Schmid  ▼.  Indiana  Travelers' 
Acci.  Asso.  (1908)  42  Ind.  App.  483, 
85  N.  E.  1032. 

So  death  from  dilation  of  the  heart 
occasioned  by  the  insured's  act  in 
placing  his  hands  on  the  arms  of  a 
chair  and  raising  and  lowering  him- 
self has  been  held  not  to  have  been 
caused  by  accidental  means.  Hastings 
V.  Travelers'  Ins.  Co.  (1911)  190  Fed. 
258. 

And  in  Cobb  v.  Preferred  Mut.  Acci. 
Asso.  (1895)  96  6a.  818,  where  the 
insured  while  in  a  feeble  condition 
alighted  from  a  train  and  was  injured 
in  some  way  while  carrying  his  bag- 
gage, weighing  between  60  and  80 
pounds,  a  distance  of  50  yards,  and  as 
a  result  lost  the  sight  of  an  eye,  it  was 
held  that  the  injury  was  not  effected 
by  accidental  means. 

The  decision  in  the  Cobb  Case  was 
followed  in  Fulton  v.  Metropolitan 
Casualty  Ins.  Co.  (1916)  19  Ga.  App. 
127,  91  S.  E.  228,  where  the  policy  in- 
sured against  injury  sustained  through 
accidental  means,  and  the  evidence 
merely  tended  to  show  an  injury  by 
straining  in  pulling  and  pushing  a 
boat  from  dry  land  to  the  water,  the 
court  holding  that  under  the  facts  a 
nonsuit  was  properly  granted. 

And  appendicitis  due  to  the  irreg- 
ular working  of  the  muscles  of  the 
sides  because  of  strain  in  bowling  has 
been  held  not  to  be  within  the  protec- 
tion of  a  policy  providing  for  indem- 
nity for  loss  of  time  resulting  from 
disability  due  to  accidental  means. 
Lehman  ▼.  Great  Western  Acci.  Asso. 
(1911)  165  Iowa,  787,  48  L.R.A.(N.S.) 
562,  188  N.  W.  762. 

And  a  rupture  of  the  appendix 
caused  by  the  friction  of  the  muscles 


in  riding  a  bicycle  has  been  held  not 
produced  by  aecidental  means.  Appel 
v.  .^Btna  L.  Ins.  Ca.  (1903)  86  App. 
Div.  83,  83  N.  Y«  Supp.  238,  affirmed 
without  opinion  in  (1904)  180  N.  Y. 
514,  72  N.  E.  1139. 

And  where  one  in  getting  out  of  bed 
and  stooping  over  to  put  on  his  stock- 
ings displaced  an  intestine  and  died 
as  a  result,  the  injury  was  held  not 
to  have  been  caused  by  accidental 
means.  Clidero  v.  Scottish  Acci.  Ins. 
Co.  (1892)  29  Scot.  L.  R.  303,  19  Sc. 
Sess.  Cas.  4th  series,  355. 

And  in  Scarr  v.  General  Acci.  Assur. 
Corp.   [1905]    1  K.  B.    (Bng.)    887,  2 

B.  R.  C.  358,  74  L.  J.  K.  B.  N.  S.  237,  92 
L.  T.  N.  S.  128,  21  Times  L.  R.  178,  1 
Ann.  Cas.  787,  death  resulting  from 
violent  physical  exertion,  which  was 
intended,  was  held  not  to  have  been 
caused  by  accidental  means. 

And  it  has  been  held  that  loss  of 
sight  because  of  a  blood  clot,  due  to  a 
sudden  intentional  movement  of  the 
hand  to  reach  a  desired  object  when  in 
a  weakened  condition,  and  under  high 
blood  pressure,  is  not  within  a  policy 
insuring  against  injury  through  ac- 
cidental means.     Stone  v.  Fidelity  & 

C.  Co.  (1916)  133  Teiw.  672,  L.R.A. 
1916D,  536,  182  S.  W.  252,  Ann.  Cas, 
1917A,  86. 

And  a  like  conclusion  was  reached 
in  Salinger  v.  Fidelity  &  C.  Co.  (1917) 
178  Ky.  369,  L.R.A.1918C,  101,  198  S. 
W.  1163,  where  there  was  a  loss  of 
the  sight  of  an  eye  because  of  the 
lodgment  in  an  artery  of  an  embolus, 
due  to  a  bodily  condition,  while  in- 
sured was  under  strain  in  lifting. 

And  death  caused  by  the  rupture  of 
an  arteiy  when  the  insured  reached 
to  close  a  window  shutter  has  been 
held  not  a  death  "from  accidental 
cause,"  since,  except  for  the  rupture, 
nothing  unforeseen  occurred.  Feder 
v.  Iowa  State  Traveling  Men's  Asso. 
(1899)  107  Iowa,  638,  43  L.R.A.  693, 
70  Am.  St.  Rep.  212,  78  N.  W.  252. 

And  in  McCarthy  v.  Travelers'  Ins. 
Co.  (1878)  8  Biss.  362,  Fed.  Cas.  No. 
8,682,  it  was  held  that  death  from 
rupture  of  a  blood  vessel  while  exer- 
cising with  Indian  clubs  did  not  re- 
sult from  accidental  means  if  the  in- 
sured voluntarily  used  the  clubs  in  the 
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ordittary  way  witboat  the  ittterventioii 
<Kf  any  unnsual  circumstances,  bat  that 
if  any  unforeseen  or  involuntary  more- 
nent  of  the  body  occurred,  which,  in 
connection  with  the  use  of  the  dubs, 
brought  about  the  injury,  or  if  any  un- 
foreseen or  unexpected  cireumstaace 
interfered  with  the  usual  course  ef 
Hhe  exercises,  by  which  there  was  pro^ 
dueed  an  involuntary  strain  or  wrench 
which  occasioned  the  injury,  the 
means  would  be  accidental. 

And  it  has  been  held  that  a  rupture 
of  the  heart,  which  was  in  a  state  of 
degeneration,  by  carrjring  a  door,  or 
filling  the  lungs  with  air  in  taking  a 
long  breath,  was  not  within  a  policy 
insuring  against  injuries  sustained 
through  accidental  means.  Shanberg 
V.  Fidelity  4  C.  Co.  (1907)  19  L.R.A. 
(N.S.)  1206,  85  C.  C.  A.  343,  168 
Fed.1. 

And  death  did  not  result  from  ac- 
cidental means  where  the  insured, 
while  performing  an  operation  on  an 
animal  on  his  farm,  ran  up  a  small 
hillside  to  a  fire,  heated  an  iron,  and 
ran  back  again  without  stumbling  or 
falling  and  immediately  sustained  a 
stroke  of  apoplexy  because  of  a  dis- 
eased condition.  Travelers'  Ins.  Co. 
▼•  Selden  (1897)  24  C.  C.  A.  92,  42  U. 
S.  App.  253,  78  Fed.  286. 

And  where  the  insured,  after  going 
through  a  train  standing  at  a  station, 
jumped  from  the  train  and  walked 
briskly  for  some  distance,  and  the 
same  day  a  partial  rupture  was  dis- 
covered, it  was  held  that  the  injury 
was  not  one  effected  through  violent 
and  accidental  means.  Southard  v. 
Railway  Pass.  Assur.  Co.  (1868)  34 
CoiUL  674,  Fed.  Cas.  No.  13,182. 

In  Preferred  Acci.  Ins.  Co.  v.  Patter- 
son (1914)  130  C.  C.  A.  176,  213  Fed. 
696^  it  was  recognized  that  there  could 
be  no  recovery  under  a  policy  insuring 
against  injuries  sustained  by  acciden- 
tal means  in  case  the  insured  sus- 
tained an  injury  from  the  ordinary 
strain  in  cranking  his  automobile,  as 
the  strain  would  be  regarded  as  a  re- 
sult of  what  he  intended  to  do.  In  that 
case,  however,  there  was  evidence  that 
the  insured  slipped  and  fell  while  at-  \ 
tempting  to  crank  the  machine,  and  a  ^-^ 


judgment  for  the  plaintiff  was  af- 
firmed. 

In  Smouse  v.  Iowa  State  Traveling 
Men's  Asso.  (1902)  118  Iowa,  436,  92 
N.  W.  63,  where  one,  just  recovering 
from  pneumonia,  was  suddenly 
aroused  from  sleep,  arose  in  a  confused 
condition  of  mind,  and  hurriedly  at- 
tempted to  remove  his  nightgown  over 
his  head,  and  while  his  arms  were 
raised  they  became  entangled  in  the 
garment,  and  putting  forth  a  violent 
exertion  in  an  endeavor  to  extricate 
himself  he  ruptured  a  blood  vessel  and 
died  therefrom,  it  was  held  that  the 
exertions  were  voluntary,  and  that  his 
death  could  not  be  regarded  as  result* 
ing  from  an  accidental  cause. 

In  Niskern  v.  United  Brotherhood, 
C.  J.  93  App.  Div.  364,  87  N.  Y.  Supp. 
640,  the  rupture  of  a  blood  vessel  by 
lifting  a  heavy  weight  in  pursuing  his 
business  was  held  not  accidental 
where  the  insured  was  suffering  from 
a  disease  of  the  arteries. 

There  is,  however,  some  conflict 
among  the  cases,  and  in  some,  upon 
facts  similar  to  those  involved  in  some 
of  the  preceding  cases,  a  different  con- 
clusion has  been  reached. 

Thus,  a  policy  insuring  against  the 
effect  of  bodily  injuries  caused  solely 
by  accidental  means  has  been  held  to 
cover  death  resulting  from  a  rupture 
of  the  heart  where  it  appeared  that 
the  insured  was  a  healthy  man,  never 
sick,  and  accustomed  to  easily  lift 
from  100  to  250  pounds,  and  that  the 
rupture  resulted  from  his  picking  up 
one  end  of  an  iron  bar  weighing  350 
to  400  pounds.  Horsfall  v.  Pacific 
Mut.  L.  Ins.  Co.  (1903)  32  Wash.  132, 
63  LJt.A.  425,  98  Am.  St.  Rep.  846,  72 
Pac.  1028. 

And  the  court  in  Rose  v.  Commercial 
Mut  Acci.  Co.  (1900)  12  Pa.  Super. 
Ct  394,  was  of  the  opinion  that  the 
Insured's  injury  resulted  frcmi  ac* 
cidental  means,  where  in  the  course 
of  his  employment  he  raised  a  heavy 
weight  and  thereafter  felt  oppressed,' 
and  stopped  work,  and  the  nest  day, 
while  helping  move  a  heavy  stone  with 
a  pick,  collapsed  and  subsequently 
suffered  hemorrhages.  The  policy  in- 
volved in  this  case,  however,  excepted 
liability   for  injuries  occasioned   by 
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lifting  or  overexertion  and  a  nonauit 
was  held  to  have  been  properly  en- 
tered. 

And  in  Summers  v.  Fidelity  Mat 
Aid  Asso.  (1900)  84  Ho.  App.  605, 
death  was  held  to  be  due  to  an  accident 
produced  by  accidental  means  where 
it  appeared  that  the  insured,  an  em- 
ployee in  a  railway  shop,  while  en- 
gaged in  attempting  to  lift  a  heavy 
truck,  suddenly  said  that  he  was  hurt, 
and  was  taken  home,  and  found  to 
have  a  hernia,  from  which  he  died 
shortly  after. 

And  in  Atlanta  Acci.  Asso.  v.  Alex- 
ander (1898)  104  6a.  709,  42  L.R.A. 
188,  80  S.  E.  989,  4  Am.  Neg.  Rep.  616, 
where  there  was  evidence  that  the  in- 
sured, a  healthy  man,  accustomed  in 
his  occupation  as  blacksmith  to  use  a 
heavy  sledge,  while  striking  a  slanting 
blow  with  the  hammer,  felt  a  severe 
pain  in  his  abdomen,  which  resulted  in 
a  rupture  and  death,  it  was  held  that 
the  jury  were  warranted  in  finding 
that  death  resulted  from  accidental 
means. 

And  the  question  whether  the  in- 
sured's injury  was  caused  by  acciden- 
tal means  was  held  for  the  juiy  in 
Young  v.  Railway  Mail  Asso.  (1907) 
126  Mo.  App.  825,  108  S.  W.  557,  where 
it  appeared  that  he  was  a  railway  mail 
clerk,  and  that  while  lifting  a  heavy 
mail  sack  he  ruptured  a  blood  vessel 
on  his  lung,  and  so  strained  and  in- 
jured himself  as  to  cause  several 
hemorrhages,  and  there  was  evidence 
that  such  a  rupture  was  not  a  natural 
or  probable  effect  of  lifting  a  mail 
sack. 

And  in  Pervangher  v.  Union  Cas- 
ualty &  Surely  Go.  (1904)  86  Miss.  81, 
87  So.  461,  where  a  declaration  alleged 
that  the  insured's  death  was  caused 
from  bodily  injuries  to  his  lungs  or 
stomach,  or  some  part  thereof,  or  some 
part  of  his  body  adjacent  thereto  and 
connected  therewith,  or  the  rupture  of 
some  blood  vessel  caused  by  being 
strained  in  lifting  or  handling  some 
heavy  machinery  or  substance,  it  was 
held  that  a  cause  of  action  was  stated 
upon  a  policy  insuring  against  in- 
juries sustained  through  accidental 
means. 

And  in  Standard  Life  &  Acci.  Ins. 


Co.  y.  Schmalts  (1899)  66  AiL  588,  74 
Amu  St.  Rep.  112,  68  S.  W.  49,  it  waa 
held  that  the  jury  might  have  found 
that  the  insured's  death  resulted  from 
accidental  means,  where  there  waa 
evidence  that  he  was  a  mechanic  and 
that  while  engaged  in  his  work  he 
caught  a  cylinder  head  which  was 
about  to  fall  and  suffered  a  rupture 
of  a  blood  vessel  which  caused  his 
death. 

And  the  insured's  injury  has  been 
held  to  have  resulted  from  accidental 
means  whore  he  stooped  forward  to 
pick  up  a  marble  as  it  rolled  from  him, 
separated  his  knees,  and  leaned  for- 
ward, and  made  a  grab  at  the  marble, 
in  doing  which  he  wrenched  and  in- 
jured his  knee.  Hamlyn  v.  Crown 
Acci.  Ins.  Co.  [1898]  1  Q.  B.  (Eng.) 
760,  62  L.  J.  Q.  B.  N.  S.  409,  57  J.  P. 
663,  4  Reports,  407,  68  L.  T.  N.  S.  701, 
41  Week.  Rep.  581. 

In  United  States  Mut.  Acci.  Asso.  v. 
Barry  (1889)  181  U.  &  100,  38  L.  ed. 
60,  9  Sup.  Ct.  Rep.  765,  affirming  a 
judgment,  where  death  was  due  to  an 
injury  to  the  duodenum  following  a 
jump  from  a  platform  a  few  feet  high, 
the  charge  which  the  court  approved 
made  the  right  of  the  jury  to  find  '*ac- 
cidental  means"  d^endent  not  upon 
the  mere  fact  of  an  injury  to  the  duo- 
denum by  the  jar,  but  upon  the  occur- 
rence of  something  unexpected  or 
unforeseen,  e.  g.,  an  "unforeseen  or 
involuntary  movement,  turn,  or  strain 
of  the  body  which  brought  about  the 
alleged  injury."  And  the  jury  were 
expressly  instructed  that  if  the  in- 
sured ''jumped  from  the  platform  and 
alighted  on  the  ground  in  the  way  he 
intended  to  do,  and  nothing  unfore- 
seen, unexpected,  or  involuntary  oc- 
curred changing  or  affecting  the  down- 
ward movement  of  his  body  as  he 
expected  or  would  naturally  expect 
such  a  movement  to  be  made,  or  cans* 
ing  him  to  strike  the  ground  in  any 
different  way  or  position  from  that 
which  he  anticipated  or  would  natural- 
ly anticipate,  then  any  resulting  in* 
jury  was  not  effected  through  any 
accidental  means."  As  the  defend- 
ant's request  for  a  speoial  verdict  was 
denied,  it  is  of  course  impossible  to 
determine  whether  the  jury  in  return- 
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ing  a  general  verdict  for  the  plaintiff 
did  in  fact  find  the  facts  or  conditions 
which  the  charge  hypothesized  as  es- 
sential to  a  verdict  for  plaintiff. 

And  death  has  been  held  to  have  re- 
sulted through  accidental  means 
where  the  insured,  whose  attention 
was  fixed  on  a  train»  failed  to  notice 
when  he  had  reached  the  end  of  the 
pavement^  and,  in  stepping  off  of  it, 
and  down  about  8  inches,  received  a 
jolt  which  caused  intussusception  and 
death.  General  Acci.  &  Life  Assur. 
Corp.  V.  Meredith  (1910)  141  Ky.  92, 
132  S.  W.  191. 

In  McGlinchey  v.  Fidelity  &  C.  Co. 
(1888)  80  Me,  251,  6  Am.  St.  Rep.  190, 
14  Atl.  13,  death  was  held  to  have  been 
caused  by  injuries  effected  by  accidra- 
tal  means  where  it  appeared  that  the 
insured  was  driving  a  carriage  con- 
taining himself  and  his  small  boys, 
when  the  horse  became  frightened  and 
ran  away  and  nearly  collided  with 
other  vehicles,  but  was  brought  under 
control  without  upsetting  the  carriage 
or  throwing  anyone  out,  and  imme- 
diately after  he  gained  control  of  his 
horse  he  was  taken  sick  and  died  with- 
in an  hour. 

And  death  resulting  from  a  strain 
of  the  heart  has  been  held  the  result 
of  accidental  means,  where  it  appeared 
that,  with  some  exertion  of  strength, 
the  insured  was  attempting  to  remove 
an  automobile  tire  when  it  suddenly 
came  off  and  caused  him  to  fall  back- 
ward, and  suffer  injuries  from  which 
lie  died.  Lickleider  v.  Iowa  State 
Traveling  Men's  Asso.  (1918)  —  Iowa, 
— ,  3  A.L.R.  1295,  166  N.  W.  363,  168 
N.  W.  884. 

In  Robison  v.  United  States  Health 
A  Acci.  Ins.  Co.  (1915)  192  IlL  App. 
475,  an  injury  from  lifting  a  stove, 
which  was  claimed  to  have  caused 
heart  trouble,  subsequently  resulting 
In  death,  was  held  an  accidental  in- 
Jury. 

And  a  sprain  of  the  back  caused  by 
heavy  lifting  in  the  course  of  business 
has  been  held  within  the  protection  of 
a  policy  providing  against  injury  aris- 
ing from  accident  if  occasioned  by  any 
external  or  material  cause.  Martin  v. 
Travellers'  Ins.  Co.  (1859)  1  Fost  & 
F.  (Eng.)  505. 


And  a  strain  by  an  osteopath  in  the 
ordinary  course  of  treating  a  patient 
has  been  held  an  accident  within  a 
policy  insuring  against  ''accidental 
bodily  injuries."  Patterson  v.  Ocean 
Acci.  &  Guarantee  Corp.  (1905)  25 
App.  D.  C.  46. 

IV,  Losses  resulting  from  tdkiHff  poison. 

It  is  generally  held  that  death  or 
injury  results  from  accidental  means 
where  it  is  caused  by  taking  poison 
by  mistake,  or  by  taking  an  overdose 
by  mistake.  Healey  v.  Mutual  Acci. 
Asso.  (1890)  133  IlL  556,  9  L.R.A.  371, 
23  Am.  St.  Rep.  637,  25  N.  E.  52;  Mu- 
tual Acci.  Asso.  V.  Tuggle  (1890)  39 
111.  App.  509,  reversed  on  other  ground 
in  (1891)  138  111.  428,  28  N.  E.  1066; 
Travelers  Ins.  Co.  v.  Dunlap  (1896) 
160  111.  642,  52  Am.  St.  Rep.  355,  43 
N.  E.  765,  affirmed  in  (1895)  59  111. 
App.  515;  Metropolitan  Acci.  Asso.  v. 
Froiland  (1896)  161  III.  30,  52  Am. 
St.  Rep.  359,  43  N.  E.  766;  Riley  v. 
Interstate  Business  Men's  Acci.  Asso. 
(1915)  —  Iowa,  — ,  152  N.  W.  617; 
Games  v.  Iowa  State  Traveling  Men's 
Asso.  (1898)  106  Iowa,  281,  68  Am. 
Si.  Rep.  806,  76  N.  W.  683;  Dezell  v. 
Fidelity  &  C.  Co.  (1903)  176  Mo.  253, 
75  S.  W.  1102. 

And  in  Pollock  v.  United  States  Mut. 
Acci.  Asso.  (1883)  102  Pa.  230,  48  Am. 
Rep.  204,  and  Kennedy  v.  ^tna  L.  Ins. 
Co.  (1903)  31  Tex.  Civ.  App.  609,  72 
S.  W.  602,  it  was  apparently  assumed 
that  death  resulting  from  taking  poi- 
son by  mistake  was  accidental.  The 
decisions  in  these  cases,  however,  re- 
late to  certain  exceptions  contained 
in  the  policies. 

It  has  been  held  that  death  by 
ptomaine  poisoning  due  to  eating 
tainted  food  through  mistake  is  within 
the  terms  of  a  policy  insuring  against 
death  by  accident.  Johnson  v.  Fidelity 
&  C.  Co.  (1915)  184  Mich.  406,  L.R.A. 
1916A,  475,  151  N.  W.  593. 

And  death  from  ptomaine  poisoning 
contained  in  mushrooms  supposed  to 
be  edible,  and  eaten  by  the  insured 
without  negligence,  has  been  held 
within  a  policy  insuring  against  death 
by  accidental  means  not  resulting 
from  or  contributed  to,  directly  or  in- 
directly, wholly  or  partially  by  disease. 
United  States  Casualty  Co.  v.  Griffis 
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(1916)  186  Ind.  126,  LJIJ^.1917F,  481, 
114  N.  E.  88. 

And  death  resultiiig  from  an  over- 
dese  of  naorphine  taken  unintentional- 
ly is  accidental.  Pixley  v.  Illinois 
Commercial  Men's  Asso.  (1915)  195 
IlL  App.  133. 

And  death  has  been  held  to  have 
resulted  from  accidental  means  where 
a  physician  mistook  poison  for  water. 
Hill  V.  Hartford  Acci.  Ins.  Co.  (1880) 
22  Hun  (N.  ¥•)  187. 

In  Grosvenor  v.  Fidelity  &  C.  Co. 
(1918)  102  Neb.  629,  168  N.  W.  596, 
where  the  policy  insured  against 
death  by  accidental  means,  and  the 
insured  died  from  drinking  carbolic 
acid,  it  was  held  that  although  death 
was  due  to  the  insured's  voluntary  act 
in  drinking  the  acid  a  recovery  might 
nevertheless  be  had,  the  court  hold- 
ing that  any  event  which  takes  place 
without  the  expectation  of  the  person 
acted  upon  is  accidental,  even  though 
the  accident  would  not  have  happened 
but  for  a  voluntary  act  on  the  part  of 
the  person  receiving  it. 

F.  MiscelUuieous. 

It  has  been  held  that  death  from 
meningfitis  was  not  caused  by  acciden- 
tal means  where  the  disease  resulted 
from  a  violent  snuffing  of  a  nasal 
douche,  which  caused  infection  to  pass 
to  the  brain,  it  appearing  that  the 
snuffing  was  no  harder  than  the  in- 
sured intended.  Smith  v.  Travelers' 
Ins.  Co.  (1914)  219  Mass.  147,  L.R.A. 
191 5B,  872,  106  N.  E.  607. 

And  it  has  been  held  that  where  one 
holding  a  policy  indemnifying  him 
against  bodily  injuries  which,  inde- 
pendently of  all  other  causes,  are  ef- 
fected solely  and  exclusively  by  ac- 
cidental means,  suffers  an  injury  due 
to  the  dilation  of  the  heart,  following 
the  voluntary  taking  of  a  cold  water 
bath,  it  was  not  the  result  of  an  ac- 
cident, where  there  was  no  evidence 
that  anything  occurred  which  the  in- 
sured had  not  anticipated  except  the 
dilation.  New  Amsterdam  Casualty 
Co.  V.  Johnson  (1914)  91  Ohio  St.  155, 
L.R.A.1916B,  1018,  110  N.  E.  475. 

In  Rody  v.  Travelers'  Ins.  Co.  (1886) 
S  N.  M.  548, 9  Pac.  848,  it  was  held  that 
a  rupture  of  the  ear  caused  by  diving 
from  a  plank  into  6  or  7  f e^  of  water 


while  ba^nir  justMed  a  recovery  on 
a  policy  insuring  against  injuries  re- 
sulting from  accidental  means. 

And  death  from  asphyxia,  occa- 
sioned by  deadly  igas  in  a  shallow  well,, 
into  which  the  insured  had  voluntarily 
descended  to  fix  a  pump,  has  been  held 
to  have  been  caused  by  accidental 
means.  Pidcett  v.  Pacific  Mut.  L.  Ins. 
Co.  (1891)  144  Pa.  79,  18  L.R.A.  661, 
27  Am.  St.  Rep.  618,  22  Atl.  871. 

And  death  from  blood  poisoning  re- 
salting  from  a  cut  made  by  the  in- 
sured while  trimming  a  com  has  been 
held  accidental  within  the  meaning  of 
an  accident  policy.  Nax  v.  Travelers' 
Ins.  Co.  (1904)  180  Fed.  M5. 

In  Rowden  v.  Travelers  Protective 
Asso.  (1916)  201  lU.  App.  296,  where 
the  insured  was  pulling  on  the  limb 
of  a  tree  to  remove  it  whem  the  limb 
broke  and  he  felt  backwards  and  snf- 
f ered  a  hernia,  resuHing  in  his  deatii, 
it  was  contended  tbat  under  a  policy 
which  insured  against  death  tfareagh 
accidental  means  it  was  net  suficieDt 
that  death  was  an  accidental  result  of 
an  external  cause,  but  that  the  cause 
thereof  must  have  been  accidental; 
that  the  insured  did  exactly  what  he 
intended  to  do  and  that  nothing  was 
accidental  except  the  result.  The 
court  in  denying  the  contention  said: 
"In  4  Cooley's  Briefs  on  Ins.  3156,  it 
is  said:  'An  effect  which  does  not 
ordinarily  follow  a)id  caanot  reason- 
ably be  anticipated  from  the  use  of 
such  means,  an  effect  which  the  actor 
did.  not  intend  to  produce  and  which 
he  cannot  be  charged  with  the  design 
of  producing,  is  produced  by  acciden- 
tal means.'  .  .  .  This  is  the  rule  if 
the  assured  is  within  the  terms  of  the 
contract,  even  though  he  be  negligent, 
if  he  be  not  guilty  of  misconduct  or 
fraud.  While  the  insured  desired  to 
remove  the  limb  of  the  tree,  ft  is  not 
pretended  that  there  was  any  intention 
on  his  part  of  falling  and  injuring 
himsielf .  The  fall  and  the  injury  were 
clearly  accidental." 

In  Rowe  v.  United  Commercial  Trav- 
elers (1919)  —  Iowa,  — ,  4  AJj.R.  1235, 
172  N.  W.  454,  where  the  insured  while 
driving  an  automobile  at  a  rapid  speed 
was  killed,  the  court  held  that  it  was 
not  the  law,  as  stated  in  a  requested 
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instruction,  that  ''if  an  injuzyor  death 
is  the  result  of  a  man's  intentional 
act  it  is  not  an  accident/'  stating  that 
the  fact  that  an  intentional  act,  not 
per  se  dangerous,  and  not  Intended  or 
expected  to  be  attended  with  injurious 
results  to  the  actor,  may  by  some  un- 


foreseen, unexpected,  or  unusual  con- 
tingency become  the  aocidental  means 
of  injury  to  the  actor,  is  too  clearly 
demonstrated  by  common  observation, 
common  experience,  and  innumerable 
precedents  to  justify  argument. 

J.  T.  W. 


ELSIE  E.  WADE,  Respt, 

V. 

WALTER  E.  WADE,  Appt 

Oregon  Supreme  Court '^  June  S4,  1919* 

(_  Or.  — ,  176  Pac.  192.) 

Writ  —  amendment  of  summons  nunc  pro  tunc 

1.  The  court  may  allow  an  amendment  nunc  pro  tunc  of  the  return  of 
mailing  sunmions  and  complaint  to  defendant  so  as  to  show  the  true  date 

of  mailing. 

[See  note  ^n  this  question  beginning  on  page  1148.] 

Courts power  —  vacation  of  void     —  notice  of  motion  —  motion  to  amend 


judgment. 

2.  The  superior  courts  in  Oregon 
have  power  to  vacate  void  judgments 
at  any  time. 

Judgment  —  setting  aside  after  term* 

3.  The  lapse  of  several  terms  of 
court  after  the  rendition  of  a  judg- 
ment does  not  prevent  the  court  from 
setting  it  aside  because  l^e  order  di- 
recting the  mailing  of  the  publishod 
summons  and  complaint  to  the  last- 
known  address  of  the  defendant  was 
not  con4>lied  with. 

[See  15  R.  C.  L.  692,  700  et  seq.] 

Writ  —  service  —  return  —  effect 

4.  The  service  of  summons,  not  the 
return  of  service^  gives  the  court  juris- 
diction to  proceed  with  an  action. 

[See  21  R.  C.  L.  1316.] 


return. 

5.  Notice  to  the  opposite  party  is 
not  necessary  to  authorize  the  amend- 
ment of  a  return  of  service  of  process 
so  as  to  make  it  speak  the  truth. 

[See  21  R.  C.  L.  1329.] 

Judgment  —  expiration  of  term  — 
power  to  vacate  valid  order. 

6.  A  court  cannot  after  expiration 
of  the  term  sat  aside  an  order  permit- 
ting an  amendment  of  return  of  sum- 
mons and  vacate  the  decree  founded 
upon  the  summons. 

[See  21  R.  C.  L.  1330.] 

Appeal  —   right  —  order  vacating 
judgment. 

7.  An  order  setting  aside  an  amend- 
ment of  return  of  summon^  in  a  di- 
vorce proceeding  and  vacating  the  de- 
cree of  divorce  is  appealable. 

[See  2  R.  C.  L.  44.] 


Appeal  by  defendant  from  an  order  of  the  Circuit  Court  for  Multnomah 
County  (Kavanaugh,  J.)  vacating  a  default  decree  and  an  amendment  of 
affidavit  of  mailing,  in  a  suit  for  a  divorce.    Reversed. 


On  Motion  to  Dismiss. 

Statement  by  McBride,  Ch.  J.: 
This  is  a  motion  to  dismiss  an  ap- 
peal and  is  based  upon  the  f  oUovring 
facts:  On  September  80,  1916, 
plaintiff  filed  in  the  circuit  court  for 
Multnomah  county  a  complaint  for 


divorce,  and  on  the  24th  day  ci 
November,  upon  an  affidavit  duly 
setting  forth  all  the  necessary 
jurisdictional  facts,  obtained  an  or- 
der authorizing  service  of  publicar 
tion  of  summons  rpon  the  defend- 
ant and  directing  that  a  copy  of  the 
complaint  and  published  summons 
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be  forthwith  deposited  in  the  post- 
office  at  Portland,  Oregon,  directed 
to  defendant  at  his  last-known  post- 
office  address,  the  same  being  Boise, 
Idaho,  which  summons  together 
with  a  copy  of  the  complaint  was 
duly  mailed  on  November  29,  1915, 
but  by  inadvertence  the  affidavit  of 
mailing  was  made  to  read  "Decem- 
ber 30"  instead  of  November  29th. 
The  summons  was  duly  published  as 
provided  in  the  order,  the  day  for 
answer  being  fixed  for  January  10, 

1916.  On  June  23,  1917,  the  plain- 
tiff  obtained  a  default  decree 
against  defendant.  On  April  4, 
1918,  plaintiff,  having  discovered 
the  mistake  in  the  affidavit  showing 
the  mailing  of  the  summons  to  de- 
fendant, asked  leave  to  correct  the 
affidavit  nunc  pro  tunc  in  accord- 
ance with  the  facts,  which  motion 
was  allowed,  and  the  correction 
made  by  permitting  the  affidavit  to 
be  entered  and  filed  as  of  June  15, 

1917.  On  May  20,  1918,  plaintiff 
applied  for  and  obtained  an  order 
of  the  court  vacating  and  setting 
aside  the  decree  of  divorce  rendered 
on  June  23,  1915,  on  the  ground 
that  it  was  void  and  of  no  effect,  and 
setting  aside  the  order  allowing  the 
amendment  to  the  proof  of  mailing, 
and  directing  that  an  alias  sum- 
mons issue,  as  provided  by  law. 
From  this  order  defendant  appeals. 

Plaintiff  moves  to  dismiss  the  ap- 
peal, specifying  four  reasons  for 
dismissal,  as  follows : 

"First.  That  the  order  appealed 
from  is  not  an  appealable  order,  in 
that  the  order  made  by  his  Honor 
J.  P.  Kavanaugh  on  May  20,  1918, 
was  an  order  to  vacate  a  void 
decree. 

"Second.  For  the  reason  that  the 
order  appealed  from  is  not  a  decree 
within  the  purview  of  §  548,  L.  O.  L., 
and  by  reason  thereof  is  not  ap- 
pealable. 

"Third.  That  the  order  vacating 
the  void  decree  was  not  a  final  oiv 
der,  in  that  it  permitted  the  filing  of 
an  amended  complaint  and  directed 
alias  summons  to  issue. 

"Fourth.  That,  until  after  service 
was  made  on  appellant  under  the 


alias  summons  provided  in  said  or- 
der appealed  from,  defendant  and 
appellant  was  in  default  and  not  en- 
titled to  an  appeal  from  the  orders 
or  decrees  of  the  court." 

Messrs.  Cochran  &  Eberhard,   for 

appellant: 

The  court  has  a  right  to  correct, 
modify,  or  vacate  its  judgments  and 
decrees  only  in  the  term  during  which 
the  judgment  or  decree  was  entered, 
and  at  the  close  of  such  term  all  final 
proceedings  had  therein  become  con- 
clusive and  the  court  loses  jurisdic- 
tion of  them. 

Bronson  v.  Schulten,  104  U.  S.  410, 
26  L.  ed.  797;  Anderson  v.  Anderson, 
89  Or.  654,  175  Pac.  287;  William 
Deering  &  Co.  v.  Creighton,  26  Or.  666, 
38  Pac.  710, 

The  only  exception  to  this  rule  is  in 
case  the  judgment,  order,  or  decree 
made  by  the  court  is  void,  when  the 
court  has  power  at  all  times,  whether 
at  the  same  term  or  not,  to  vacate 
them. 

Huffman  v.  Huffman^  47  Or..610, 114 
Am.  St.  Rep.  943,  86  Pac.  693;  Multno- 
mah County  V.  Portland  Cracker  Co. 
49  Or.  346,  90  Pac.  166;  Ladd  v.  Ma- 
son, 10  Or.  303. 

By  leave  of  court  first  had  and  ob- 
tained, an  affidavit  of  mailing  in  the 
proof  of  service  by  publication  may 
be  amended  so  as  to  correct  defects 
in  the  same  manner  and  to  the  same 
extent  as  sheriff's  returns  on  personal 
service. 

Knapp  v.  Wallace,  60  Or.  348,  126 
Am.  St.  Rep.  742,  92  Pac.  1064 ;  Ranch 
V.  Werley,  162  Fed.  609;  Hass  v.  Sed- 
lack,  9  Or.  462;  Weaver  v.  Southern 
Oregon  Co.  30  Or.  348,  48  Pac.  171; 
Hackett  v.  Lathrop,  36  Kan.  661,  14 
Pac.  220;  People  v.  Wrin,  143  Cal.  11, 
76  Pac.  646;  Herman  v.  Santee,  108 
Cal.  619,  42  Am.  St.  Rep.  146,  37  Pac. 
609;  Freeman,  Judgm.  4th  ed.  §  89-b; 
Crook  v.  Crook,  19  Ariz.  448,  170  Pac. 
280;  32  Cyc.  640,  note  76;  21  R.  C.  L. 
1331,  notes  8-10;  Palmer-Haworth 
Logging  Co.  V.  Henderson,  90  Or.  192, 
174  Pac.  631;  Boehmer  v.  Silvestone, 
—  Or.  — ,  174  Pac.  1176;  Zahorka  v. 
Geith,  129  Wis.  498,  109  N.  W.  662; 
Spaulding  &  Co.  v.  Chapin,  —  Cal. 
App.  — ,  174  Pac.  334;  Rickards  v. 
Ladd,  6  Sawy.  40,  Fed.  Gas.  No.  11,804. 

When  judgment  is  not  void  on  its 
face,  the  court  has  no  power  to  set 
it  aside,  but  resort  should  be  had  to 
an  action,  and  all  parties  interested 
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should  be  notified  and  faav«  an  oppor- 
tunity to  be  heard. 

People  ex  reL  Schwartz  ▼•  Temple^ 
103  Cal.  453,  87  Pac.  414,  416;  Zum- 
busch  V.  Superior  Ct.  21  Cal.  App.  76, 
130  Pac.  1070. 

An  order  for  the  publication  of  sum- 
mons followed  by  the  publication  of 
summons  for  a  legal  lengl^h  of  time 
cannot  be  attacked  and  is  sufficient. 

32  Cyc.  483,  note  73;  21  R.  C.  L.  1287, 
note  9;  Blight  ▼.  Banks,  6  T.  B.  Mon. 
192,  17  Am.  Dec.  136;  Bank  of  Colfax 
V.  Richardson,  34  Or.  518,  75  Am.  St. 
Rep.  664,  54  Pac.  359 ;  Paulsen  v.  Port- 
land, 149  U.  S.  30,  37  L.  ed.  637,  13 
Sup.  Ct.  Rep.  750. 

An  order  vacating  a  default  judg- 
ment is  ordinarily  not  appealable. 

Bowan  v.  Holman,  48  Or.  351,  86 
Pac.  792;  Taylor  v.  Taylor,  61  Or.  267, 
121  Pac.  431,  964;  Hall  v.  McCan,  62 
Or.  556,  126  Pac.  5. 

The  exception  to  this  rule  is  when 
the  order  vacating  the  default  judg- 
ment was  made  when  the  court  had  no 
jurisdiction,  or  is  void;  then  it  is  ap- 
pealable. 

William  Deering  &  Co.  v.  Creighton, 
26  Or.  566,  38  Pac.  710;  Trullenger 
v.  Todd,  5  Or.  87;  Hoover  v.  Hoover, 
39  Or.  456,  65  Pac.  796;  Hume  v. 
Bowie,  148  U.  S.  248,  87  L.  ed.  439,  13 
Sap.  Ct.  Rep.  582. 

Mr.  6.  Evert  Baker  for  respondent. 

McBride,  Ch.  J.,  delivered  the 
opinion  of  the  court  (November  26, 
1918) : 

The  situation  disclosed  by  the  rec- 
ord is  somewhat  out  of  the  usual 
order,  in  that  the  respondent  seeks 
to  show  and  must  show  that  the 
decree  rendered  in  her  favor  on 
June  23,  and  the  order  of  the  court 
made  May  20, 1917,  were  absolutely 

conrt.^powe^  void,  in  Order  to 
▼•cation  of  Toid  sustaiu  this  motion. 
i«dvmeat.  Supexior  courts  I)OS- 

sess  the  undoubted  authority  to  va^ 
cate  void  judgments  at  any  time. 
Jones  V.  Jones,  59  Or.  308,  313,  117 
Pac.  414 ;  William  Deering  &  Co.  v. 
Creighton,  26  Or.  556,  38  Pac.  710. 
The  decree  entered  on  June  23, 
1917,  v^as,  upon  the  face  of  the  rec- 
ord, invalid  and  void  because  the 
record  as  it  then  stood  did  not  show 
a  compliance  with  the  order  direct- 
ing a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  mailed  to  the 


Wrlt^ 
amesdmeBt  of 


defendant  at  his  last-known  place 
of  residence,  and  unless  the  amend- 
ment to  the  return  gave  it  validity 
it  was  still  ineffectual  for  any 
purpose,  and  the  court  had  the  au- 
thority    to     set     it  jnd»ment^ 

aside,  notwithstand-  ««ttiA«  aside 
ing  the  fact  that  ""*'  *"""• 
several  terms  had  elapsed  since  its 
rendition.  We  are  of  the  opinion 
the  court  had  authority  to  allow  the 
amendment  to  the  return,  and  that 
upon  the  making  of  the  order  the 
decree  became  valid 
ab  initio  between 
the  parties  and  all  i^^^J^  *« 
others  having  actu- 
al or  constructive  notice  of  the  liti- 
gation. The  general  rule  is  thus 
stated  by  Mr.  Freeman :  "A  very 
important  part  of  the  judgment  roll 
is  that  containing  evidence  of  the 
service  of  process,  or  the  taking  of 
such  other  steps  as  are  necessary  to 
give  the  court  jurisdiction  over  the 
person  of  the  defendant ;  and  it  may 
happen  that  this  part  has  been  omit- 
ted from  the  roll,  or  has  never  been 
filed  in  court  at  all,  or,  as  filed  and 
incorporated  in  the  roll,  is  defective, 
and  not  sufficient  to  sustain  the 
jurisdiction  of  the  court,  when  at- 
tacked on  app^l,  or  by  motion  to 
set  it  aside,  or  even  when  assailed 
in  a  collateral  action  or  proceeding. 
Then  the  question  arises  whether 
the  omission  may  be  supplied,  or  the 
error  corrected ;  and,  if  so,  by  what 
means.  As  a  general  rule,  an  of- 
ficer who  has  made  a  return  of 
process  will  be  permitted  to  amend 
such  return  at  any  time.  If  the  re- 
turn upon  the  summons  or  other 
writ  designed  to  give  the  court 
jurisdiction  over  the  person  of  the 
defendant  is  omitted  or  incorrectly 
made,  but  the  facts  really  existed 
which  were  required  to  give  the 
court  jurisdiction,  the  weight  of  au- 
thority at  the  present  time  permits 
the  officer  to  correct  or  supply  his 
return  until  it  states  the  truth, 
though  by  such  correction  a  judg- 
ment apparently  void  is  made  valid. 
Though  the  proof  of  the  service  of 
process  does  not  consist  of  the  re- 
turn of  an  officer,  the  like  rule  pre- 
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vails.  Thus  if  a  summons  has  been 
published  in  the  manner  required 
by  law,  but  the  proof  of  publication 
found  in  the  files  of  the  court  is  de- 
fective, the  court  may,  on  the  fact 
of  due  publication  being  shown,  per- 
mit an  affidavit  to  be  filed  showing 
the  facts,  and  when  so  filed  it  will 
support  the  judgment  as  if  filed  be- 
fore its  entry."  1  Freeman,  Judgm. 
4th  ed.  §  89b ;  Hefilin  v.  McMinn,  2 
Stew.  (Ala.)  492,  20  Am.  Dec.  B8; 
Kirkwood  v.  Reedy,  10  Kan.  458; 
Shenandoah  Valley  R.  Co.  v.  Ashby, 
86  Va.  232,  19  Am.  St.  Rep.  898,  9 
S.  E,  1003 ;  Re  Newman,  75  Cal.  213, 
7  Am.  St.  Rep.  146,  16  Pac.  887. 

The  reason  why  such  an  amend- 
ment relates  back  to  the  original 
service  and  validates  the  decree  al- 
ready rendered  is  that  it  is  not  the 

return,  but  the  fact 
of  actual  service, 
that  gives  the  court 
jurisdiction ;  the  return  being  mere- 
ly the  evidence  by  which  the  court  is 
informed  that  service  has  been  made 
upon  the  defendant.  21  R.  C.  L.  p. 
1331,  §  79,  and  cases  there  cited. 
While  some  courts  hold  that  an 
amendment  of  process  after  judg- 
ment can  only  be 
^MtiM  of  made  upon   notice, 


retarn^«llect. 


mo^on. » roottoM 

to  amend  wc  think  the  better 

reton.  reason  and  author- 

ity at  least  justify  tl^  contrary 
view.  Woodward  v.  Brown,  119 
Cal.  283,  63  Am.  St.  Rep.  108,  51 
Pac.  2,  642;  Kahn  v.  Mercantile 
Town  Mut.  Ins.  Co.  228  Mo.  585, 137 
Am.  St.  Rep.  665,  128  S.  W.  995. 

Mr.  Freeman,  in  his  work  on 
Executions  (3d  ed.  p.  358),  criti- 
cizes the  practice  of  the  courts  in  al- 
lowing ex  parte  amendment  of 
process,  but  concedes  that  such 
amendments  are  not  void.  This 
question  was  thoroughly  considered 
in  Rickards  v.  Ladd,  6  Sawy.  40, 
Fed.  Cas.  No.  11,804,  a  case  arising 
in  this  state  in  the  United  States 
district  court.  The  circumstances 
were  not  substantially  different 
from  the  case  at  bar,  and  the  opin- 
ion bears  the  mark  of  painstaking 
examination  of  the  authorities,  as 
do  all  the    opinions    rendered  by 


Judge  Deady.  In  discussing  the 
question  of  the  right  of  defendant 
to  notice  of  the  motion  to  amend,  he 
says: 

''And,  first,  this  is  not  a  jurisdic- 
tional matter.  The  jurisdiction  of 
the  court  depends  upon  the  service 
of  the  process.  The  proof  of  the 
fact,  the  return,  is  made  by  the  of- 
ficer making  the  service  in  obedi- 
ence to  the  command  of  the  writ, 
under  such  regulations  as  the  law 
may  prescribe.  The  court  cannot 
say  what  return  shall  be  made,  but, 
when  made,  it  becomes  a  part  of  the 
record  of  the  court.  The  defendant 
is  not  a  party  to  the  proceeding,  and 
it  is  made  without  his  consent  or  no- 
tice to  him. 

"If  afterwards  it  is  discovered 
that  a  mistake  has  been  made  in  the 
matter,  the  return,  being  now  a 
record  of  the  court,  can  only  be 
amended  by  leave  of  .the  court.  But 
still  the  court  does  not  make  the 
amendment.  The  authority  to 
amend  the  return,  as  in  the  case  of 
making  it,  is  primarily  in  the  oflScer, 
and  not  in  the  court;  but,  after 
making  the  return,  the  authority 
of  the  officer  becomes  qualified, 
so  that  it  cannot  be  exercised 
without  the  consent  of  the  court. 
Strictly  speaking,  then,  the  pro- 
ceeding js  one  between  the  of- 
ficer and  the  court.  It  is  ex  parte  in 
its  very  nature,  and  no  one  has  an 
absolute  right  to  notice  of  it.  In  con- 
templation of  law,  the  amended 
return  is  made  under  the  same  sanc- 
tion and  responsibility  as  the 
mistaken  one.  In  ^ect,  it  becomes 
the  return  in  the  case,  and  cannot 
be  questioned  collaterally  by  the 
parties  to  the  action  or  those  claim- 
ing under  them  as  privies." 

The  case  last  referred  to  present- 
ed features  which  might  suggest  a 
more  rigid  rule  against  upholding 
the  validity  of  an  amendment  than 
the  case  at  bar.  In  that  case  the 
amendment  was  procured  by  the 
plaintiff,  and  it  was  the  defendant 
who  called  it  in  question.  Here  the 
plaintiff,  pursuing  a  course  that  she 
then  believed  was  in  her  own  inter- 
est, asked  and  received  permission 


WADE 

(—  Or.  — , 

to  amend  the  return  and  thereafter 
applied  to  the  court  to  set  aside  the 
order  which  she  had  so  obtained. 
As  between  her  and  her  husband  the 
amendment  was  perfectly  valid.  As 
to  other  parties  we  are  not  called 
upon  to  eiqpress  an  opinion  further 
than  to  say  that  any  party  dealing 
with  the  property  involved  in  the 
divorce  suit,  and  with  that  staring 
him  in  the  face,  would  not  appear  to 
be  in  a  very  good  position  to  plead 
that  he  was  an  innocent  purchaser 
in  good  faith  and  without  notice.  It 
being  settled  that  the  amendment 
was  valid,  it  requires  no  discussion 
to  determine  that  the  court  had  no 

power  to  vacate  the 
i^f JL?«%!Li~~»«        decree  in   favor  of 

term-power  to       plaintiff     Or    tO     SOt 

Zmi?  '^"*  aside  the  order  per- 
mitting the  amend- 
ed proof  of  service  after  the  expira- 
tion of  the  term  at  which  such  order 
was  made.  William  Deering  &  Co. 
V.  Creighton,  supra* 

The  order  appealed  from  is  clear- 

A»iieai-ri«ii«-  ^y  appealable.  It 
order  Toeatiaa;     affocted  a  substan- 

<^hanged  the  status  of  the  defend- 
ant from  that  of  a  single  man  to 
that  of  a  married  man.  His  case 
had  been  tried  and  passed  to  a  final 
decree,  and  he  was  not  required  to 
go  through  the  useless  ceremony  of 
retrying  it  upon  an  amended  com- 
plaint, the  filing  of  which  the  court 
had  no  jurisdiction  to  authorize,  b^ 
fore  he  could  appeal. 

The  other  questions  raised  are 
merely  variations  of  these  already 
considered  and  need  not  be  sep- 
arately discussed. 

The  motion  to  dismiss  is  over^ 
ruled. 

A  petition  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  was  handed  down  Febru- 
ary 25,  1919  (—  Or.  — ,  178  Pac. 
799): 

In  a  petition  for  rehearing  re- 
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spondent  calls  attention  to  several 
defects  in  the  proceeding  to  obtain 
service  of  summons  by  publication, 
in  addition  to  those  particularly 
pointed  out  in  the  brief  heretofore 
presented,  and  insists  that  these  de- 
fects rendered  the  original  proceed- 
ings wholly  void.  The  objections 
are  serious  and  go  to  the  vital  mer- 
its of  the  appeal,  and  should  not  be 
decided  without  full  oral  argument. 
We,  therefore,  adhere  to  our 
original  decision,  and  deny  the  mo- 
tion to  dismiss,  with  permission  to 
renew  at  the  hearing,  where  all  the 
questions  raised  can  be  more  fully 
discussed. 

On  the  Merits  (—  Or.  — ,  182  Pac. 

186). 

Per  Curiam: 

The  material  facts  in  this  case 
are  sufficiently  stated  in  Wade  v. 
Wade,  —  Or.  — ,  176  Pac.  192,  which 
involved  the  determination  of  a  mo- 
tion to  dismiss,  which  motion  went 
practically  to  the  whole  merits  of 
this  appeal. 

After  that  decision,  learned  coun- 
sel for  the  plaintiff  suggested,  upon 
petition  for  rehearing,  that  there 
were  other  defects  in  the  original 
proceedings,  which  were  so  serious 
as  to  render  the  order  permitting 
tJie  amendment  of  proof  of  service 
absolutely  void.  Whereupon  we 
granted  permission  to  respondent  to 
renew  the  motion  to  dismiss,  upon 
the  final  hearing,  —  Or.  — ,  178  Pac. 
799. 

Since  that  hearing,  we  have  care- 
fully re-examined  the  record  and  are 
satisfied  the  circuit  court  had  juris- 
diction to  permit  the  amendment 
nunc  pro  tunc  of  the  original  proof 
of  service,  and  that  the  original  de- 
cree of  divorce  rendered  on  June  23, 

1917,  was  a  valid  decree.  This  being 
the  case,  the  court  was  without 
power  to  vacate  said  decree  on  May 
20,  1918.     The  order  of  May  20, 

1918,  is  therefore  reversed. 
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ANNOTATION. 
Power  to  amend  nunc  pro  tunc  return  of  service  of  summons  in  divorce  suit* 


In  divorce  actions  the  usual  doc- 
trine is  followed  that  the  court  has 
power  to  amend  nunc  pro  tunc  the  re- 
turn of  service  of  summons.  Crook 
V.  Crook  (1918)  19  Ariz.  448,  170  Pac. 
280;  Re  Newman  (1888)  75  Cal.  213, 
7  Am.  St  Rep.  146, 16  Pac.  887 ;  Hawes 
V.  Hawes  (1864)  88  UL  286;  Fowler 
V.  Cooper  (1900)  81  Minn.  19,  83  N. 
W.  464;  Wade  v.  Wade  (reported  here- 
with) ante,  1143;  Zahorka  v.  Geith 
(1906)  129  Wis.  498,  109  N.  W.  552. 

In  Crook  v.  Crook  (Ariz.)  supra,  it 
was  held  that  the  trial  court  should 
have  granted  the  right  after  judgment 
in  divorce  to  amend  the  affidavit  of 
constructive  service  of  sununons  nunc 
pro  tunc  as  of  the  date  of  the  judg- 
ment, where  date  of  the  mailing  was 
by  clerical  error  wrongly  stated.  But 
the  judgment  was  vacated  on  other 
grounds. 

Where  the  court  on  September  6, 
1890,  at  the  close  of  the  hearing  in  a 
divorce  action,  where  there  had  been 
an  order  for  service  by  publicatioij, 
declared  that  "judgment  is  ordered 
for  plaintiff  and  against  defendant,'' 
and  fourteen  years  later  there  was 
filed  an  affidavit  of  the  mailing,  short- 
ly after  the  bringing  of  the  divorce 
action,  of  a  copy  of  the  summons  and 
complaint  to  the  defendant,  it  was 
held  that  the  court  was  justified  in 
1904  in  ordering  judgment  nunc  pro 
tunc  as  of  September  6,  1890,  and  that 
such  judgment  was  binding  as  effec- 
tual in  dissolving  the  marriage  as  of 
September  6,  1890,  and  that  the  mar- 
riage of  the  wife  to  a  third  person  be- 
tween the  two  dates  mentioned  was  a 
valid  marriage.  Zahorka  v.  Greith 
(1906)  129  Wis.  498,  109  N.  W.  552, 
supra. 

Where  judgment  of  divorce  was 
signed  by  the  judge  on  the  19th  of 
October,  1885,  was  filed  with  the  clerk 
on  the  22d  of  the  same  month,  and 
was  entered  on  the  6th  of  January, 
1887,  the  judgment  recited  the  de- 
fault of  the  defendant  in  the  action, 
and  that  he  had  been  duly  served  with 
summons  by  publication.    On  the  said 


6th  of  January,  1887,  an  amended 
proof  of  publication  of  summons  and 
of  the  mailing  of  the  summons  and 
complaint  was  filed  nunc  pro  tunc  as 
of  the  19th  of  October,  1885,  and  an 
order  was  made  in  said  action  on  said 
5th  of  January,  1887,  allowing  the  fil* 
ing  of  the  amended  proofs  of  publi- 
cation and  deposit,  and  ordering  the 
entry  of  judgment  in  said  action  nunc 
pro  tunc  as  of  the  19th  of  October, 
1885.  The  court  said:  *'The  recital 
in  the  judgment  that  the  defendant 
was  duly  served  with  process  is  con- 
sistent with  the  proof  of  service.  It  ia 
the  fact  of  service  which  gives  the 
court  jurisdiction,  not  the  proof  of 
service,  and  the  court  had  authority 
to  receive  the  amended  affidavits  of 
service  after  judgment  and  before  the 
roll  was  made  up."  Re  Newman 
(1888)  75  Cal.  213,  7  Am.  St  Rep. 
146,  16  Pac.  887,  supra. 

The  defendant  in  divorce,  having 
been  defaulted,  sued  out  a  writ  of  er- 
ror, assigning  among  other  errors 
that  the  return  of  the  summons  did  not 
show  that  it  was  served  after  its  is- 
sue as  it  did  show  that  it  was  served 
before  its  issue.  Subsequently  to  the 
filing  of  the  record  in  the  appellate 
court  the  trial  court  permitted  the 
sheriff  to  amend  his  return  by  show- 
ing that  the  date  of  service  of  the 
summons  was  after  its  issue,  and  the 
amendment  was  brought  to  the  ap- 
pellate court  by  supplemental  record, 
and  the  decree  was  affirmed.  Hawes 
V.  Hawes  (1864)  88  III*  286,  supra. 

In  an  action  to  annul  a  marriage  on 
the  ground  that  the  defendant  had 
obtained  a  decree  of  divorce  from  a 
prior  husband  which  was  not  legal, 
it  appeared  that  the  affidavit  or  serv- 
ice of  the  summons  and  complaint  in 
the  divorce  action  was  wholly  insuffi- 
cient, as  it  stated  that  the  papers 
were  left  with  another  person  than 
the  defendant,  but  it  also  appeared 
that  six  years  after  the  entry  of  judg- 
ment in  the  divorce  action  the  court 
permitted  the  filing  of  an  affidavit  of 
the  person  with  whom  the  papers  had 
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been  left  for  the  defendant,  showing 
that  he  had  delivered  the  summons 
and  complaint  to  the  defendant  on 
the  day  on  which  the  papers  were  left 
with  him,  and  it  also  appeared  that 
the  court  had  permitted  the  filing  at 
an  affidavit  by  the  defendant  in  the 
divorce  action  showing  the  receipt  of 
the  papers,  etc.  It  was  held  that  the 
action  of  the  court  in  permitting  the 
filing  of  the  new  affidavits  was  proper. 
The  court  said:  "We  are  of  the  opin- 
ion that  the  statute  allowing  amend- 
ments of  legal  proceedings  is  broad 
enough  in  terms  to  authorize  the 
court,  upon  proper  cause  shown,  to 
supply  an  omission  of  actual  facts  in 
the  proof  of  service  of  the  summons 
And  complaint  to  be  added  to  the  judg- 
ment roll.  Such  view  is  not  only  with- 
in the  letter,  but  the  spirit,  of  the 
statute.  •  •  .  It  follows  that  the 
judgment  upon  the  service  as  estab- 
lished was  a  perfect  bar  to  this  ac- 
tion at  the  time  this  suit  was  com- 
menced. We  think  there  is  no  reason 
to  doubt  that  the  court  can  supply  that 
omission,  under  the  amendment  stat- 
ute referred  to,  nunc  pro  tunc."  Fow- 
ler V.  Cooper  (1900)  81  Minn.  19,  88 
N.  W.  464,  supra. 

The  propriety  of  allowing  the 
amendment  of  return  of  the  service 
by  notice  and  copy  of  the  petition  out 


of  the  state  in  a  divorce  case  was 
recognized  in  Trevino  v.  Trevino 
(1881)  64  Tex.  261,  where  the  amend- 
ment  seems  to  have  been  before  judg- 
ment; but  the  case  was  reversed  on 
other  grounds. 

It  may  be  noted  that  in  Eyster  v. 
Eyster  (1868)  14  111.  369,  on  a  writ 
of  error  by  the  defendant  in  divorce, 
the  court  said:  'It  appeared  from 
the  sheriff's  return  that  the  summons 
was  served  by  reading.  The  parties 
stipulated  that  affidavits  might  be 
presented  to  show  the  real  manner  of 
service;  and  if  it  should  appear  that 
the  sheriff  could  amend  his  return,  so 
as  to  show  that  service  was  made  by 
the  delivery  of  a  copy  of  the  process, 
the  return  should  be  considered  as 
amended  accordingly.  The  sheriff 
swears  positively  that  he  delivered  a 
copy  of  the  summons  to  the  party,  and 
expressed  his  willingness  so  to  amend 
the  return.  This  clearly  shows  that 
he  would  so  amend  the  return  on 
leave;  and  regarding  the  amendment 
as  made,  as  we  are  bound  to  do  by  the 
terms  of  the  stipulation,  there  is  no 
error  in  the  record." 

For  effect  of  defects  or  informalities 
as  to  appearance  or  return  day  in 
summons  or  notice  of  commencement 
of  action,  see  the  annotation  to  Flan- 
ery  v.  Eusha,  6  A.L.R.  888.     B.  B.  B. 


ARIZONA  EASTERN  RAILROAD  COMPANY,  Appt, 

v. 

J.  A.  MATTHEWS. 

Arizona  Supreme  Court -^  April  16,  1010, 

(—  Ariz.  — ,  180  Pac.  159.) 

Worionen's  compensation  -*-  operatioii  of  railroad  •— -  who  engaged  in. 

1.  Persons  engaged  in  the  operation  of  a  railroad  within  the  meaning 
of  the  Employers'  Liability  Act  are  those  vi^ho  have  an  actual  physical 
coimection  with  the  handling,  organizing,  loading,  unloading,  and  move- 
ment of  trains  and  cars,  extending  sometimes  to  section  men. 

[See  note  an  this  queation  beginning  on  page  1160.] 

<—  who  entitled  to  take  ben^t  of* 


2.  One  whose  employment  does  not 
bring  him  within  the  operation  of  the 
Employers'  Liabili{y  Act  cannot  elect 
to  recover  under  that  act  for  injuries 
received  in  the  employment. 


—  billing  clerk  —  mechanical  or  man- 
ual labor. 

8.  A  billing  clerk  in  a  local  freight 
office  of  a  railroad  company  is  not  en- 
gaged in  manual  or  mechanical  labor 
within  the  meaning  of  the  Employers' 
Liability  Act. 
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Definition  —  mechanical  labor. 

4.  Mechanical  labor  is  labor  per- 
formed by  a  mechanic  or  one  who 
practieee  any  mechanical  art,  one 
skilled  or  employed  in  shaping  or  unit- 
ing materials  into  any  kind  of  struc- 
ture, machine,  or  other  object,  requir- 
ing the  use  of  tools  or  other  objects. 

Workmen's  compensation  —  manual 
labor  —  clerical  work. 

5.  The  term  ''manual  labor/'  as  used 
in  the  Employers'  Liability  Act,  does 
not  include  clerical  work  in  a  railroad 
office. 

Statute  —  interpretation  —  meaning 
of  words. 

6.  Words  used  in  a  statute  must  be 
taken  in  their  common  and  ordinary 
sense,  unless  from  the  context  it  is 
evident  that  other  meaning  was  in- 
tended. 

[See  25  R.  C.  L.  988.] 

Workmen's  compensation  —  condition 
of  hazardous  employment. 

7.  Before  an  employee  can  recov- 
er for  injuries  under  an  act  passed 
under  constitutional  requirement  of  a 
law  to  make  the  employer  liable  for  in- 
juries due^o  accident,  "due  to  a  condi- 
tion or  conditions  of  such  hazardous 
employment,"  the  injury  must  have 
occurred  while  the  employee  was  at 
work  in  his  occupation,  and  it  must 
have  been  occasioned  by  a  risk  or  dan* 
ger  inherent  in  the  occupation. 

—  condition  of  emplosrment  —  injury 
in  returning  from  lunch. 

8.  Injury  to  a  billing  clerk  in  a  rail- 
road freight  office,  by  falling  into  an 
unguarded  hole  in  a  platform  when 
returning  from  a  restaurant  where 
he  had  gone  for  lunch,  is  not  due  to 
a  condition  or  conditions  of  his  em- 
ployment within  the  meaning  of  that 


provision  in  the  Employers'  Liability 
Act. 

[See  18  R.  C.  L.  847.] 

—  hazard  peculiar  to  emiiloymMit. 

9.  Liability  to  injury  by  falling  into 
a  hole  in  a  platform  which  is  along 
liie  route  usually  taken  by  persons 
having  business  in  a  railroad  freight 
office,  and  by  employees  in  going  to 
and  from  their  work,  is  not  a  risk  or 
hazard  peculiar  to  the  work  of  a  bill- 
ing clerk  employed  in  the  office  so  as 
entitle  him  to  compensa^on  under  the 
Employers'  Liability  Act. 

[See  18  R.  C.  L.  848.] 

—  constitutional  or  statutory  provi- 
simiL 

10.  The  right  of  an  employee  to 
compensation  depends  upon  the  stat- 
ute, and  not  upon  the  Ck>nstitution, 
where  the  Constitution  directs  the  leg- 
islature to  enact  a  law  providing  for 
such  compensation. 

Statute   —    construction    —   deleted 
section. 

11.  A  section  of  a  statute  cannot 
be  deleted  by  the  courts  if  It  is  possi- 
ble to  construe  the  statute  so  as  to 
harmonize  such  section  with  others. 

[See  25  R.  C.  L.  1006.] 

•—  lack  of  comprehttisiveness  —  effect 

12.  A  statute  attempting  to  put  into 
force  a  direction  of  the  Constitution 
cannot  be  declared  invalid  because  it 
is  not  as  comprehensive  as  the  Consti- 
tution intended. 

Evidence  —  physician  —  witneas  at 
former  trial. 

13.  That  one  called  his  physician  as 
a  witness  at  a  former  trial  of  the  case 
does  not  prevent  his  objecting  to  his 
testimony  at  a  second  trial,  under  a 
statute  making  the  physician  compe- 
tent only  where  the  patient  himself 
testified  to  the  facts  communicated 
by  him  to  the  physician. 


Appeal  by  deftodant  from  a  judgment  of  lite  Superior  Court  for  Mari- 
copa County  (Stanford,  J.)  in  favor  of  plaintiff,  and  from  an  order  over- 
ruling a  motion  for  new  trial,  in  an  action  brought  under  the  Emi^yers' 
Liability  Act  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  6.  P.  Ballard,  for  appellant :  Deyo  v.  Arizona  Grading  A  Constr. 

Plaintiff  is  not  such  an  employee  as     Co.  18  Ariz.  149,  L.R.A.1916E,  1257, 


is  designated  in  or  entitled  to  the 
benefits  of  the  state  Employers'  Lia- 
bility Act. 

Behringer    v.    Inspiration    Consol. 
Copper  Co.  17  Ariz.  234, 149  Pac.  1065; 


167  Pac.  371. 

Plaintiff  was  not  injured  while  ex- 
posed to  the  peculiar  hazards  of  oper- 
ating a  railway. 

Jemming  v.  Great  Northern  R.  Co. 


ARIZONA  EASTERN 

(—  Aria.  — , 

96  Minn.  802,  1  LJtJL(N&)  696,  104 
N.  W.  1079;  Mamiiiiir  ▼«  Burlixifirton, 
C.  R.  A  N.  R.  Co.  64  Iowa,  240,  20 
N.  W.  169 ;  Malone  v.  BurliBfirUn,  €.  R. 
&  N.  R.  Co.  65  Iowa,  417,  54  Am.  Bc^p. 
11,  21  N.  W.  756;  Potter  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  46  Iowa,  899 ;  Ailes  v. 
Illinois  C.  R.  Co.  185  Iowa,  154,  112 
N.  W.  226;  Stroble  ▼.  Chicago,  M.  & 
St.  P.  R.  Co.  70  Iowa,  555,  59  Am.  Rep. 
456,  81  N.  W.  68;  Luce  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.  67  Iowa,  75, 24  N.  W. 
600;  Reddinfifton  v.  Chicago,  M.  &  St. 
P.  R.  Co.  108  Iowa,  96,  78  N.  W.  800, 
6  Am.  Neg.  Rep.  60;  Hathaway  v.  Illi- 
nois C.  R.  Co.  92  Iowa,  337,  60  N.  W. 
651 ;  Matson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  68  Iowa,  22,  25  N.  W.  911 ;  Depuy  v. 
Chicago,  R.  I.  &  P.  R.  Co.  110  Mo.  App. 
110,  84  S.  W.  108;  Smith  v.  Burlington, 
C.  R.  &  N.  R.  Co.  59  Iowa,  73,  12  N.  W. 
763;  Williams  v.  Chicago,  R.  I.  &  P. 
R.  Co.  106  Mo.  App.  61,  79  S.  W.  1167; 
Mitchell  V.  Wabash  R.  Co.  97  Mo.  App. 
411,  76  S.  W.  647;  Callahan  v.  St. 
Louis  Merchants'  Bridge  Terminal  R. 
Co.  170  Mo.  473,  60  L.R.A.  249,  94  Am. 
St.  Rep.  746,  71  S.  W.  208;  Brown  v. 
Richmond  Li|^t  &  R.  Co.  173  App.  Div. 
482,  159  N.  Y.  Supp.  1047;  Cahill  v. 
Illinois  C.  R.  Co.  148  Iowa,  241,  28 
L.R.A.(N-S.)  1121,  125  N.  W.  331. 

The  cause  of  the  injury  must  be 
hazard  to  which  the  employee  is  pecu- 
liarly exposed  because  of  his  employ- 
ment, and  one  not  common  to  the  gen- 
eral public. 

Larke  v.  John  Hancock  Mut.  L.  Ins. 
Co.  90  Conn.  803,  L.R.A.1916E,  584, 

97  Atl.  320,  12  N.  C.  C.  A.  808 ;  Mann 
V.  Glastonbury  Knitting  Co.  90  Conn. 
116,  L.R.A.1916D,  86,  96  Atl.  368; 
Brown  v.  Decatur,  188  IlL  App.  147; 
Sanderson's  Case,  224  Mass.  558,  113 
N.  E.  355;  Harboe's  Case,  223  Mass. 
139,  L.R.A.1916D,  933,  111  N.  E.  709; 
McNicol's  Case,  215  Mass.  497,  L.R.A. 
1916A,  366, 102  N.  E.  697,  4  N.  C.  C.  A. 
522;  Klawinsfei  v.  Lake  Shore  ft  M. 
S.  R.  Co.  185  Mieh.  648,  L.RJL1916A, 
342,  152  N.  W.  218;  Hopkins  v.  Michi- 
gan Sugar  Co.  164  Mich.  87,  LJt.A. 
1916A,  310,  150  N.  W.  325 ;  De  Voe  v. 
New  York  State  R.  Co.  218  N.  Y.  318, 
LJIJL1917A,  250,  113  N.  E.  256; 
Heitz  V.  Ruppert,  218  N.  Y.  148,  L.R.A. 
1917A,  344,  112  N.  E.  750;  Newman 
V.  Newman,  169  App.  Div.  745,  155 
N.  Y.  Supp.  665;  Hoenig  v.  Industrial 
Commission,  159  Wis.  646,  L.R.A. 
1916A,  839,  150  N.  W.  996,  8  N.  C.  C. 
A.  192. 

Plaintiff,  having  waived  his  privi- 
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lege  by  himself  calling  and  examining 
his  physiciaa  on  the  first  trial,  cannot 
assert  the  privilege  when  the  same 
witness  is  produced  by  defendant  on 
the  second  trial  of  the  same  cause. 

Bryant  v.  Modern  Woodmen,  86  Neb. 
372,  27  L.R.A.(N.S.)  326,  125  N.  W. 
621,  21  Ann.  Cas.  365;  Elliott  v.  Kan- 
sas City,  198  Mo.  593,  6  LJl.A.(N.S.) 
1082,  96  S.  W.  1023,  8  Ann.  Cas.  653; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
O'Conner,  171  Ind.  686,  85  N.  E.  969; 
People  v.  Bloom,  193  N.  Y.  1,  18  L.R.A, 
(N.S.)  898,  127  Am.  St.  Rep.  931,  85 
N.  E.  824,  15  Ann.  Cas.  932;  Arm- 
strong V.  Topeka  R.  Co.  93  Kan.  493, 
144  Pac.  847;  Wheelock  v.  Godfrey, 
100  Cal.  578,  35  Pac.  317;  Arizona  ft 
N.  M.  R.  Co.  V.  Clark,  285  U.  S.  669, 

59  L.  ed.  415,  L.R.A.1915C,  884,  35 
Sup.  Ct.  Rep.  210. 

Mr.  A.  S.  HawkinB^  for  appellee: 
The  Constitution  and  statutes  ex- 
tend protection  to  any  employee  en- 
gaged in  railroad  transportation,  who 
suffers  an  injury  caused  by  an  acci- 
dent due  to  a  condition  in  such  occu- 
pation, and  said  act  is  not  limited  to 
those  engaged  only  in  manual  or  me- 
chanical labor. 

Consolidated  Arizona  Smelting  Co. 
V.  Ujack,  15  Ariz.  382,  139  Pac.  465; 
Behringer  v.  Inspiration  Consol.  Cop- 
per Co.  17  Ariz.  232,  149  Pac.  1065; 
Deyo  V.  Arizona  Grading  &  Constr. 
Co.  18  Ariz.  149,  L.RA..1916E,  1257, 
157  Pac.  371;  26  Cyc  1370  (1);  Ma- 
bry  V.  North  Carolina  R.  Co.  139  N.  C. 
388,  52  S.  E.  124;  Sigman  v.  Southern 
R.  Co.  135  N.  C.  181,  47  S.  E.  420; 
Mott  V.  Southern  R.  Co.  131  N.  C.  234, 
42  S.  E.  601;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107, 
8  Sup.  CL  Rep.  161 ;  Williams  v.  Iowa 
C.  R.  Co.  121  Iowa,  270,  96  N.  W.  774; 
Callahan  v.  St.  Louis  Merchants' 
Bridge  Terminal  R.  Co.  170  Mo.  473, 

60  L.R.A.  249,  94  Am.  St.  Rep.  746,  71 
S.  W.  208;  Eames  v.  Home  Ins.  Co. 
94  U.  S.  628,  24  L.  ed.  300;  Texas  ft 
P.  R.  Co.  V.  Webb,  81  Tex.  Civ.  App. 
498,  72  S.  W.  1044;  Indianapolis  Union 
R.  Co.  v.  Houlihan,  157  Ind.  494,  54 
L.R.A.  789,  60  N.  E.  943;  Cannon  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  101  Iowa, 
613,  70  N.  W.  755,  2  Am.  Neg.  Rep.  131. 

The  evidence  of  Doctors  Palmer  and 
Brockway  was  properly  excluded. 

Grattan  v.  Metropolitan  L.  Ins.  Co. 

92  N.  Y.  274,  44  Ami.  Rep.  872;  Burgess 

V.  Sims  Drug  Co.  114  Iowa,  275,  54 

LJt.A.  364,  89  Am.  St.  Rep.  359,  86 

-  N.  W.  807, 10  Am.  Neg.  Rep.  42;  Kelley 
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V.  Andrews,  102  Iowa,  119,  71  N.  W. 
251;  Briesenmeister  v.  Supreme 
Lodge,  K.  P.  81  Mich.  625,  45  N.  W. 
977 ;  McConnell  v.  Osage,  80  Iowa,  298, 
8  L.R. A.  778, 45  N.  W.  550 ;  Indianapolis 
&  M.  Rapid  Transit  Co.  v.  Hall,  165 
Ind.  557,  76  N.  E.  242;  Maryland  Cas- 
ualty Co.  V.  Maloney,  119  Aiic.  434, 
L.R.A.1916A,  519,  178  S.  W.  387;  Mc- 
Allister V.  St.  Paul  City  R.  Co.  105 
Minn.  1,  116  N.  W.  917;  Hilary  v. 
Minneapolis  Street  R.  Co.  104  Minn. 
432,  116  N.  W.  983;  Cohodes  v.  Me- 
nominee &  M.  Light  &  Traction  Co. 
149  Wis.  308,  135  N.  W.  879 ;  Green  v. 
Nebagamain,  113  Wis.  508,  89  N.  W. 
520;  Noelle  v.  Hoquiam  Lumber  & 
Shingle  Co.  47  Wash.  519,  92  Pac.  372; 
May  V.  Northern  P.  R.  Co.  32  Mont. 
522,  70  L.R.A.  111,  81  Pac.  328.  4  Ann. 
Cas.  605;  7  Enc.  Ev.  39;  Jones  v.  An- 
drews, 72  Tex.  5,  9  S.  W.  170 ;  Sutton  v. 
State,  16  Tex.  App.  490 ;  Smart  v.  Kan- 
sas City,  208  Mo.  162,  14  L.R.A.(N.S.) 
666,  123  Am.  St:  Rep.  415,  105  S.  W. 
709,  13  Ann.  Cas.  932;  Davis  v.  Su- 
preme Lodge,  K.  H.  165  N.  Y.  159,  58 
N.  E.  891 ;  Elliott  v.  Kansas  City,  198 
Mo.  693,  6  L.R.A.(N.S.)  1082,  96  S.  W. 
1023,  8  Ann.  Cas.  653. 

Plaintiff  did  not  waive  his  rights 
by  his  own  testimony  at  this  trial  or 
at  the  preceding  one.  He  did  not  tes- 
tify about  any  communications  to  said 
physicians. 

Noelle  V.  Hoquiam  Lumber  &  Shin- 
gle Co.  47  Wash.  519.  92  Pac.  372; 
Warsaw  v.  Fisher,  24  Ind.  App.  46,  55 
N.  E.  42 ;  McConnell  v.  Osage,  80  Iowa, 
293,  8  L.R.A.  778,  45  N.  W.  550;  But- 
ler v.  Manhattan  R.  Co.  30  Abb.  N.  C. 
78,  23  N.  Y.  Supp.  163 ;  Dunkle  v.  Mc- 
Allister, 70  App.  Div.  273,  74  N.  Y. 
Supp.  902;  May  v.  Northern  P.  R.  Co. 
32  Mont.  522,  70  L.R.A.  111,  81  Pac. 
328,  4  Ann.  Cas.  605;  Holloway  v.  Kan- 
sas City,  184  Mo.  19,  82  S.  W.  89; 
Jones  V.  Brooklyn,  B.  &  W.  E.  R.  Co.  21 
N.  Y.  S.  R.  169,  8  N.  Y.  Supp.  258, 
affirmed  in  121  N.  Y.  683,  24  N.  E. 
1098;  Indianapolis  &  M.  Rapid  Tran- 
sit Co.  V.  Hall,  165  Ind.  567,  76  N.  E. 
242;  Fox  v.  Union  Turnp.  Co.  59  App. 
Div.  363,  69  N.  Y.  Supp.  551 ;  Williams 
V.  Johnson,  112  Ind.  273,  13  N.  E.  872; 
Arizona  &  N.  M.  R.  Co.  v.  Clark,  235 
U.  S.  669,  59  L.  ed.  415,  L.R.A.1915C, 
834,  35  Sup.  Ct.  Rep.  210. 

Plaintiff  was  protected  while  going 
to  lunch  and  returning  therefrom. 

Whiting-Mead  Commercial  Co.  v.  In- 
dustrial Acci.  Commission,  178  Cal. 
505,  5  A.L.R.  1518,  173  Pac.  1105;  6ra- 


ber  V.  Duluth  S.  S.  &  A.  R.  Go.  169 
Wis.  414,  150  N.  W.  490;  Sundine's 
Case,  218  Mass.  1,  L.R.A.1916A,  318, 
105  N.  E.  433,  6  N.  C.  C.  A.  616;  Peter 
Schoenhofen  Brewing  Co.  v.  Giffey, 
162  Iowa,  204,  143  N.  W.  1017;  Beleal 
V.  Northern  P.  R.  Co.  16  N.  D.  318, 
108  N.  W.  33,  11  Ann.  Cas.  921,  20 
Am.  Neg.  Rep.  453 ;  North  Carolina  R. 
Co.  V.  Zachary,  232  U.  S.  248,  58  L.  ed. 
591,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  9  N.  C.  C.  A.  109 ;  Illinois 
C.  R.  Co.  V.  Behrens,  238  U.  S.  473,  58 
L.  ed.  1051,  34  Sup.  Ct.  Rep.  646,  Ann. 
Cas.  1914C.  163,  10  N.  G.  C.  A.  168. 

R0SS9  J.9  delivered  the  opinion  of 
the  court: 

Appellee  sued  the  appellant  rail- 
road company  for  damages  for  per- 
sonal injury.  Omitting  formal 
parts,  the  complaint  is  as  follows : 

"III.  That  on  or  about  April  6, 
1916,  defendant  was,  by  its  servants 
and  employees,  engaged  in  installing 
platform  scales  on  a  platform  of  de- 
fendant's freight  depot,  located  in 
the  city  of  Phoenix,  Arizona;  that 
the  work  was  not  finished  on  that 
day,  but  by  night  of  said  day  the 
work  had  progressed  to  such  an  ex- 
tent that  about  8  square  feet  of  said 
flooring  of  said  depot  platform  had 
been  removed,  and  that  said  plat- 
form floor  was  about  5  feet  from  the 
ground,  and  when  said  flooring  had 
been  removed  a  pit  wad  formed  about 
8  feet  wide,  8  feet  long,  and  5  feet 
deep. 

"IV.  Plaintiff  say&  that  defend- 
ant  left  said  pit  thus  formed  as 
above  stated,  during  the  night  of 
April  5,  1916,  unlighted,  uncovered, 
unfenced,  and  otherwise  unprotect- 
ed at  a  place,  vicinity,  and  time 
where  and  when  its  employees,  and 
particularly  this  plaintiff,  were  re- 
quired by  def  endsmt  to  work  in  and 
about  said  premises,  and  that  the 
night  of  April  5,  1916,  was  quite 
dark. 

"V.  That  on  the  night  of  April  5, 
1916,  plaintiff  was,  in  the  course  of 
his  employment,  compelled  to  work 
all  night  for  defendant  at  defend- 
ant's freight  depot  aforesaid,  at 
manual  labor  as  bUl  clerk,  and  that 
while  so  engaged  at  such  manual 
labor  between  4  and  5  o'clock  A.  M. 
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of  April  6th  •  .  .  he  became  so 
fatigued  and  hungry  that  it  was 
necessary  for  him  to  have  some- 
thing to  eat,  and  some  coffee,  .  .  • 
and,  in  order  to  secure  the  same,  he 
went  to  a  near-by  restaurant,  and 
then  and  there  procured  such  re* 
freshment,  and  immediately  started 
to  return  to  such  manual  labor  as 
such  bill  clerk  for  defendant,  along 
the  route  usually  traveled  by  plain- 
tiff and  others  having  business  in 
and  about  defendants  freight  depot, 
and  that  while  so  returning  to  his 
said  work,  and  while  at  all  times 
exercising  due  care  and  acting  with- 
out negligence  on  his  part,  plaintiff 
stepped  in  said  pit  so  left  by  defend* 
ant  without  any  warning  light  or 
any  kind  of  protection  therefrom, 
and  fell  to  the  bottom  of  said  pit, 
a  distance  of  about  6  feet,  .  .  • 
and  was  injured,"  etc* 

Appellant  demurred  to  the  com- 
plaint on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute 
a  cause  of  action ;  also,  on  the  ground 
that  the  Employers'  Liability  Law 
(Civ.  Code  1913,  Hlf  3098^179)  is 
unconstitutional  in  that  it  violates 
the  14th  Amendment  to  the  Federal 
Constitution.  It  answered  by  gen- 
eral denial,  pleaded  contributory 
negligence  and  assumed  risk,  and 
also  raised  the  question  of  the  con- 
stitutionality of  the  Liability  Law. 

At  the  close  of  the  appellee's  case 
in  chief,  the  appellant  moved  the 
court  to  require  him  to  elect  whether 
he  would  ask  a  recovery  under  the 
Employers'  Liability  Act,  or  under 
the  common  law.  Whereupon,  ap- 
pellee announced  (without  any  rul- 
ing of  the  court)  his  election  to  re- 
cover under  the  Employers'  Act. 
Appellant  then  made  the  following 
motion:  "We  desire  to  make  a  for- 
mal motion  to  instruct  for  the  de- 
fendant upon  the  ground  that  the 
state  Employers'  Liability  Act  ap- 
plies to  those  engaged  in  the  opera^ 
tion  of  a  railroad,  to  those  engaged 
in  manual  and  mechanical  labor,  and 
that  the  uncontradicted  evidence  in 
this  case  shows  that  on  the  night  in 
question,  upon  which  it  is  claimed 
that  plaintiff  was  injured,  he  was 
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not  engaged  in  any  mechanical  or 
manual  labor,  and  was  not  engaged 
to  any  extent  in  the  operation  of  a 
railroad." 

The  motion  being  denied,  appel- 
lant introduced  its  evidence,  and,  the 
case  being  submitted  to  the  jury,  it 
returned  a  verdict  in  favor  of  ap- 
pellee for  the  sum  of  $3,000.  The 
appeal  is  prosecuted  from  the  order 
overruling  motion  for  a  new  trial 
and  from  the  judgment.  The  as- 
signments of  error  are  numerous — 
twenty-eight  in  number — ^but  it  will 
not  be  necessary,  from  the  view  we 
take  of  the  matter,  to  pass  upon  all 
of  them. 

The  first  assignment  is  based  up- 
on the  ruling  of  the  court  in  denying 
the  motion  for  an  instructed  verdict. 
The  evidence  at  the  time  of  making 
the  motion,  and  at  the  close  of  the 
^itire  case,  was  in  confirmation  of 
the  allegations  of  the  complaint  that 
appellee  was  a  bill  clerk  in  the  em- 
ploy of  appellant  at  its  freight  depot 
in  the  city  of  Phoenix.  The  appellee 
describes  the  nature  and  character 
of  his  work  as  follows : 

"On  or  about  April  5,  1916, 1  was 
employed  as  bill  clerk  for  the  Ari- 
zona Eastern  Railroad  Company, 
working  at  the  local  freight  office 
situated  between  First  avenue  and 
Center  street.  My  work  was  in  the 
office,  which  is  located  in  the  west 
end  of  the  building.  My  duties  were 
billing  freight,  writing  up  the  trans- 
fer book,  making  up  tonnage  re- 
ports, balancing  the  cashbooks,  mak- 
ing an  abstract,  loading  and  unload- 
ing live  stock,  and  sprinkling  down 
hogs  during  warm  weather.    .    .    . 

"We  sometimes  had  loading  and 
inspection  of  live  stock  at  the 
freight-house  platform,  but  the  bulk 
of  it  was  at  the  union  stockyards,  lo- 
cated about  thirteen  blocks  west  of 
the  freight  office,  and  in  the  yards 
of  the  Arizona  Eastern,  twelve 
blocks  east  of  the  freight  office. 

"I  have  been  required  to  go  out 
and  inspect  stock  after  it  was  loaded. 
I  have  used  this  platform  at  night 
in  loading  live  stock,  and  in  loading 
automobiles  and  all  kinds  of  freight. 
...   I  never  loaded  any  stock  my- 
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self,  but  I  had  to  make  a  live-stock 
report  and  an  inspection  of  them. 
They  were  loaded  by  the  shipper 
from  this  platform. 

'1  don't  do  manual  labor.  I  don't 
do  manual  labor  at  all  when  I  was 
working  for  the  Arizona  Eastern.  I 
was  doing  clerical  work. 

"It  was  my  duty  to  go  out  and 
check  in  the  loading  of  the  stock. 

"Between  the  time  I  went  to  work 
at  half  past  6  on  the  evening  of  the 
6th  and  the  time  when  I  was  injured 
on  the  morning  of  the  6th,  my  duties 
were  the  regular  duties  of  the  office, 
billing  and  writing  transfers  and 
making  abstracts,  and  that  is  all  I 
now  recall  that  I  did  between  the 
hour  I  went  to  work  and  the  hour  I 
was  injured.  I  was  not  handling 
any  stock  that  night.  The  duties  I 
refer  to  were  clerical  that  night." 

Keeping  this  evidence  in  mind,  as 
also  the  allegations  of  the  complaint 
as  to  the  character  of  the  work  ap- 
pellee was  engaged  in,  we  now  turn 
to  the  Employers'  Liability  Act  to 
see  if  he  generally,  or  at  the  time  of 
his  injury,  was  embraced  within  its 
terms,  so  as  to  entitle  him  to  main- 
tain an  action  thereunder  for  dam- 
ages or  compensation.    If  the  cause 

of  action  set  out  in 
eompenSftton-  his  complaint  and 
7JLI  bSiei'Ar    the  evidence  on  the 

trial  do  not  bring 
the  appellee  within  the  terms  of  the 
Employers'  Liability  Act,  he  ought 
not  to  be  permitted  to  recover  upon 
his  election. 

The  constitutional  mandate  con- 
tained in  §  7,  art.  18,  is  that  the  leg- 
islature enact  a  law  to  make  the  em- 
ployer liable  for  injuries  to  employ- 
ees in  hazardous  occupations  when 
the  accident  causing  the  injury  is 
due  to  a  condition  or  conditions  of 
such  hazardous  occupation,  and  is 
not  caused  by  the  negligence  of  the 
employee ;  said  law  so  to  be  enacted 
to  apply  to  "all  hazardous  occupa- 
tions in  mining,  smelting,  manufac- 
turing, railroad  or  street  railway 
transportation,  or  any  other  indus- 
try." Chapter  6,  title  14,  being  Iflf 
3153  to  3162,  inclusive,  Civil  Code 
of  1913,  is  the  legislative  effort  to 


comply  with  the  mandate  of  the 
Constitution.  Hereafter  we  will  re- 
fer to  it  as  the  "Liability  Act." 

This  Liability  Act  has  declared 
and  determined  in  %  3156  certain  oc- 
cupations in  the  named  industries  to 
be  hazardous,  and  ^  3155  extends  the 
benefits  of  the  act  only  to  those  em- 
ployees engage  in  manual  and  me- 
chanical labor. 

Among  other  things,  it  is  con- 
tended by  appellant  that  appellee 
was  not  (1)  employed  in  an  occupa- 
tion declared  and  determined  to  be 
hazardous,  nor  (2)  engaged  in 
manual  or  mechanical  labor.  As  to 
the  first  point  made,  if  appellee  is  to 
receive  the  benefits  of  the  act,  his 
occupation  must  be  one  of  those  enu* 
merated  in  subdivision  1  of  §  3156, 
which  reads  as  follows:  "(1)  The 
operation  of  steam  railroads,  elec- 
trical railroads,  street  railroads,  by 
locomotives,  engines,  trains,  motors, 
or  cars  of  any  Idnd  propelled  by 
steam,  electricity,  cable  or  other  me- 
chanical power,  including  the  con- 
struction, use  or  repair  of  ma- 
chinery, plants,  tracks,  switches, 
bridges,  roadbeds,  upon,  over  and  by 
which  such  railway  business  is  op- 
erated." 

The  arguments  of  both  sides  are 
directed  to  the  1st  division  of  the 
subsection,  it  being  the  contention  of 
appellant  that  appellee  was  not  en- 
gaged in  an  occupation  in  "the  op- 
eration of  a  railroad."  Whereas  ap- 
pellee contends  that  a  bill  clerk's  oc- 
cupation is  essential  to  the  proper 
operation  of  a  railroad,  and  is  with- 
in the  occupations  declared  to  be 
hazardous  in  the  operation  of  ap- 
pellant's railroad.  We  will  not  go 
into  this  question  further  than  to 
say  that,  as  we  understand  the  law, 
those  persons  engaged  in  "the  opera- 
tion of  a  railroad"  are  persons  who 
have  an  actual  physical  connection 

with  the  handling,  ^p„«tion  oc 
organizing,  loadmg,  raiiroad^who 
unloading,     and  ««^'^*  *»• 
movement  of  trains,  locomotives,  en- 
gines, motors,  and  cars,  extending 
sometimes  to  section  men.  Jemming 
V.  Great  Northern  R.  Co.  96  Minn. 
802,  1  L.R.A.(N.S.)  696,  104  N.  W. 
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1079;  Callahan  v.  St.  Louis  Mer- 
chants' Bridge  Terminal  R.  Co.  170 
Mo.  478,  60  L.R.A.  249,  94  Am.  St. 
Rep.  746, 71  S.  W.  208 ;  26  Cyc.  1870. 
It  includes  those  whose  occui>ations 
subject  them  to  hazards  and  dangers 
incident  to  and  inherent  in  the 
physical  part  of  the  operation  of  the 
railroad,  and  not  those  who  perform 
services  essential  to  the  railroad 
business,  but  not  in  its  actual  opera- 
tion. 

It  may  be  that  appellee's  occupa- 
tion falls  within  those  named  in  sub- 
section 1  as  "including  the  construc- 
tion, use  or  repair  of  machinery, 
plants,  tracks,  switches,  bridges, 
roadbeds,  upon,  over  and  by  which 
such  railway  business  is  operated/' 
If  the  freight  depot  and  platform, 
in  which  was  the  opening  that  ap- 
pellee fell  into,  was  a  plant  "by 
which  the  railway  business"  of  ap- 
pellant was  in  part  operated,  and  the 
appellee  was  not  without  the  line  of 
his  duty  when  using  the  platform  as 
a  way  of  returning  to  his  work,  we 
submit,  without  so  deciding,  that  his 
occupation  might  be  one  of  those  in- 
tended to  be  declared  and  deter- 
mined as  hazardous  by  the  statute. 
As  this  question  was  not  presented 
to  us  in  brief  or  argument,  and  as  its 
decision  is  not  necessary,  as  we  view 
the  case,  we  only  suggest  it,  for  if  it 
be  granted  that  he  was  in  the  use 

.btlllnv  clerk-     ^^  »  P^^^*  ^^  appcl- 

mechanicM  or  laut  at  thc  time  of 
m«no«i  labor.       j^j^  injury,  and  that 

his  occupation  was  hazardous,  still 
he  was  not  engaged  in  manual  or 
mechanical  labor. 

Aside  from  the  context,  it  is 
easy  to  determine  that  appellee,  in 
the  occupation  of  "billing  freight, 
writing  up  the  transfer  book,  mak- 
ing up  tonnage  reports,  balancing 
the  cashbooks,  making  an  abstract, 
.  .  ."  was  not  engaged  in  me- 
chanical labor.  The  definition  of 
"mechanical,"  as  given  by  Webster, 
is:  "(1)  Of  or  pertaining  to,  or  con- 
cerned with  manual  labor;  engaged 
in  manual  labor;  of  the  artisan 
class.  (2)  Of,  pertaining  to,  or  con- 
cerned with  machinery  or  mechan- 
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ism;  made  or  performed  by  ma- 
chinery or  with  tools." 

"Mechanical  labor"  is  labor  per- 
formed by  a  mechanic  or  "one  who 

practises    any    me-  Deii»«ion^ 
chanical    art;    one  mechanical 
skilled  or  employed  '*  ^'" 
in  shaping  or  uniting  materials,  as 
wood  materials,  etc.,  into  any  kind 
of  structure,  machine,  or  other  ob- 
ject requiring  the  use  of  tools  or 
other  objects,  an  artisan."  Webster. 

Taken  in  connection  with  the  con- 
text, we  think  "mechanical  labor" 
is  such  skilled  labor  as  is  necessarily 
employed  by  employers  in  making 
and  repairing  tools  and  instruments 
used  in  the  operation  of  the  busi- 
ness. It  is  manual  labor,  but  of 
the  skilled  kind. 

While  the  words  "manual  labor" 
might  be  construed  to  mean  clerical 
work,  we  do  not  think  any  such 
meaning  attaches  to  ^^,j^^^^,^ 
them   as    they   a."e  compeS«atiom— 
used  in  the  context.  ^SicS  woJIT 
In   the   first   place, 
the  hazardous  occupations  in  min- 
ing, smelting,  manufacturing,  rail- 
roading, and  other  industries  named 
as  hazardous,  exclude  the  idea  of 
the  ofiice  man's  occupation.     They 
are  those  occupations  engaged:  (X) 
In  the  operation  of  railroads,  in  the 
construction,  use,  and  repair  of  ma- 
chinery, etc.,  by  which  the  business 
of  railroading  is  carried  on ;  (2)  the 
use  of  gunpowder,  etc. ;  (3)  erection 
and  demolition  of  buildings,   etc.; 

(4)  the  operation  of  elevators,  etc. ; 

(5)  work  on  ladders,  etc. ;  (6)  work 
in  connection  with  electricity;  (7) 
work  on  telegraph  and  telephone 
lines ;  (8)  work  in  or  about  quarries, 
open  pits,  open  cuts,  mines,  reduc- 
tion works,  and  smelters;  (9)  tun- 
nel work;  and  (10)  work  in  mills, 
etc.,  operated  by  steam,  electricity, 
or  other  mechanical  power.    ^  3156. 

Labor  in  any  of  the  named  occu- 
pations must  mean  actual  physical 
contact  with  the  dangerous  instru- 
ments and  means  used  in  carrying 
on  the  business.  One  of  the  canons 
of  interpretation  of  words  used  in  a 
statute  is  that  they  must  be  taken  in 
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their  common  and  ordinary  sense, 
„   ^  unless,     from     the 

Interpretation—     COnteXt,     it     IS     eVl- 

wSrdir"*'       ^^nt   son^®   Ot*^^ 

meaning  was  in- 
tended. When  we  speak  of  a  person 
doing  manual  labor,  the  mind  is  in- 
stantly directed  to  some  kind  of  toil 
in  which  the  physical  predominates 
over  the  mental.  The  words  would 
never  call  to  mind  the  office  man  en- 
gaged in  keeping  books,  or  making 
out  bills  or  statements,  or  operating 
a  typewriter.  Even  if  appellee  did 
occasionally,  as  an  incident  in  his  oc- 
cupation as  bill  clerk,  do  manual 
labor  in  the  loading  and  unloading 
of  live  stock  and  freight,  it  is  enough 
to  say  he  was  not  injured  by  any  ac- 
cident while  so  engaged.  At  the 
time  of  his  injury,  his  sole  occupa- 
tion was  that  of  a  bill  clerk.  So  we 
conclude  appellee  was  not,  at  the 
time  of  the  accident  in  which  he  was 
injured,  engaged  in  manual  or  me- 
chanical labor,  and  therefore  is  not 
entitled  to  the  benefits  of  the  Em- 
ployers' Liability  Act. 

The  meaning  of  the  phrase, 
"caused  by  any  accident  due  to  a 
condition  or  conditions  of  such  oc- 
cupation," appearing  first  in  the 
Constitution  (§  7,  art.  18),  and  next 
in  the  Liability  Act  (H  3154) ,  as  de- 
scriptive of  the  kind  of  accident  in- 
tended to  give  rise  to  a  right  of  ac- 
tion to  an  injured  employee,  has  not 
as  yet  been  construed  by  the  court. 
The  expression  is  original  in  our 
Constitution  and  laws.  We  have  not 
been  able  to  find  it  in  any  of  the 
compensation  or  liability  laws,  or  in 
any  decision  of  a  court,  or  in  any 
textbook,  and  it,  therefore,  neces- 
sarily follows  that  it  has  not  been 
defined  or  applied.  It  is  evident  that 
the  accident  must  arise  out  of  and 
also  be  inherent  in  the  occupation  it- 
self ;  the  condition  or  conditions  that 
produce  the  accident  must  inhere  in 
the  occupation.  If  the  occupation  is 
nonhazardous,  if  the  condition  or 
conditions  inherent  therein  are  in- 
nocuous, the  occupation  and  the  em- 
ployee therein  are  outside  of  the 
purview  of  the  Constitution  and 
likewise  of  the  Liability  Law.    The 


legislature,  in  II  3166,  has  defined 
the  kind  of  accident  intended  by  it 
to  be  covered  by  the  Employers'  Lia- 
bility Act  in  the  following  language : 
''By  reason  of  the  nature  and  condi- 
tions of,  and  the  means  used  and 
provided  for  doing  the  work  in,  said 
occupations,  such  service  is  especial- 
ly dangerous  and  hazardous  to  the 
workmen  therein,  because  of  risks 
and  hazards  which  are  inherent  in 
such  occupations  and  which  are  un- 
avoidable by  the  workmen  there- 
in » 
m. 

It  will  be  noted  that  stress  in  this 
definition  is  placed  upon  ^'the  means 
used  and  provided  for  doing  the 
work  in  said  occupation."  In  fact, 
the  dangerous  ''nature  and  con- 
dition" of  the  occupation  is  not 
alone  because  of  the  work,  but  be- 
cause of  the  lethal  character  of  the 
means  employed  to  do  the  work  re- 
quire of  the  employee.  The  nature 
and  conditions  of  the  occupation, 
and  the  means  used  and  provided 
to  do  the  work  therein,  are  so 
dangerous,  and  the  risks  therefrom 
are  so  inherent,  as  that  accident 
therefrom  is  "unavoidable  by  the 
workman  therein."  It  would  seem 
that,  before  an  em- 
ployee may  recover  ^i"*  «S«e«- 
for     injury     under  condition  of 

this      act,      it      must    em'S^yMnt. 

have  occurred  while 

he  was  at  work  in  his  occupation, 

and  it  must  have  been  occasioned 

by  a  risk  or  danger  inherent  in  x  the 

occupation. 

Our  statute  (If  3158)  requires 
something  more  than  that  the  "acci- 
dent arise  out  of  and  in  the  course 
of  the  employment,"  an  expression 
common  to  most  of  the  liability  and 
compensation  laws,  our  statute  be- 
ing :  "When  in  the  course  of  work 
in  any  of  the  employments  or  occu- 
pations enumerated  in  the  preceding 
section,  personal  injury  or  death  by 
any  accident  arising  out  of  and  in 
the  course  of  such  labor,  service  and 
empIo3rment,  and  due  to  a  condition 
or  conditions  of  such  occupation  or«. 
employment." 

These  added  words  to  the  common 
expression  must  mean  something. 
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The  words,  "arising  out  of/'  have 
been  construed  to  refer  to  the  origin 
or  cause  of  the  injury,  and  the 
words,  "in  the  course  of,"  to  refer 
to  the  time,  place,  and  circumstances 
under  which  it  occurred.  Work- 
men's Compensation  Acts,  p.  72, 
Corpus  Juris.  Superadded  to  these 
under  our  Liability  Act  is  the  re- 
quirement that  the  injury  must 
have  occurred  in  the  "work,"  "labor, 
service,  and  employment,"  and  be 
"due  to  a  condition  or  conditions  of 
such  occupation."  The  act  of  ap- 
pellee in  going  away  from  his  work 
for  refreshments  was,  it  may  be 
granted,  proper  and  necessary ;  but. 
it  is  also  equally  as  apparent  that 
during  the  time  of  his  absence  he 
was  not  rendering  work,  service,  or 
labor  for  appellant,  and  therefore 

the  injury  he  sus- 
mlSoy^^tt!  tained  while  on  such 
%m$mrTr  In  ""  errand  was  not  due 
Kiel!!***  *^'"    to   a    condition    or 

conditions  of  his  oc* 
cupation.  Under  our  statute,  the 
work  must  be  hazardous,  and  the 
injury  must  have  been  incurred  be- 
cause of  the  hazard  or  danger  in  the 
work  itself,  and,  because  .  of  said 
hazard,  "unavoidable"  on  the  part 
of  the  employee.  Calumet  &  A.  Min. 
Co.  V.  Chambers,  20  Ariz.  — ,  176 
Pac.  839. 

The  danger  of  falling  into  the 
scale  pit  was  not  peculiar  to  appellee 
in  his  occupation  of  bill  clerk.  It 
was  a  danger  to  which  persons  not 
employees  of  appellant  were  (ex- 
posed, as  much  as  those  engaged  in 
the  service  of  appellant.  Appellee 
shows  by  his  complaint,  and  by  the 
testimony  of  himself  and  others^ 
that  the  scale  pit  into  which  he 

-kMavA  ^^^  ^^  "along  the 

peewiiar  to  route  usually  trav- 

employment.  ^j^^  j^y  himself  and 

others  having  business  in  and  about 
defendant's  freight  depot."  This 
being  so,  it  was  not  a  risk  or  hazard 
peculiar  to  his  work,  but  one  "com- 
mon to  the  neighborhood."  Mc- 
NicoFs  Case,  215  Mass.  497,  L.R.A. 
1916A,  306,  102  N.  E.  697,  4  N.  C. 
C.  A.  522. 
If  it  be  concluded  that  appellee  re- 
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ceived  his  injury  in  the  course  of  his 
employment,  and  that  it  arose  out  of 
the  employment,  that  is  not  enough 
to  bring  him  within  the  statute,  un- 
less at  the  time  of  the  injury  he 
was  engaged  in  one  of  the  hazard- 
ous occupations  named  by  the  stat- 
ute, the  rule  being,  as  laid  down  by 
the  courts  of  New  York,  where  the 
occupation,  as  here,  must  be  hazard- 
ous, that  **where  .  .  .  the  em- 
ployee's ordinary  duties  and  accus-. 
tomed  (^cope  of  activities  do  not  come 
exclusively  or  predominantly  within 
the  category  of  enumerated  employ- 
ments, and  only  casually  and  inci- 
dentally does  he  do  work  fairly  fall- 
ing within  that  category,  his  right 
'  to  remuneration  must  hinge  on  a 
finding  that  he  sustained  injury 
while  actually  and  momentarily 
doing  work  named  in  the  statute.  U 
the  employer  shows  that  the  em- 
ployee was  not  so  employed  when  he 
met  with  injury,  he  is  not  entitled 
to  reimbursement  under  the  statute, 
even  though  he  at  times  did  work 
embraced  within  the  statute."  Gleis- 
ner  v.  Gross,  170  App.  Div.  41,  155 
N.  Y.  Supp.  946,  949;  De  Voe  v. 
New  York  State  R.  Co.  169  App. 
Div.  472, 155  N.  Y.  Supp.  12. 

Appellee  contends  we  ought  to 
ignore  ^  3155  as  though  it  were  not 
written  in  our  laws,  and  especially 
would  he  have  us  ignore  the  provi- 
sion therein  that  limits  the  benefits 
of  the  act  to  employees  doing  manu- 
al and  mechanical  labor;  for,  he 
says,  the  constitutional  direction  to 
the  legislature  was  to  enact  a  law 
granting  the  right  of  action  to  every 
employee,  without  restriction,  other 
than  that  his  occupation  be  hazard- 
ous and  in  one  of  the  industries  men- 
tioned. Without  so  deciding,  we 
may  suggest  that  the  Constitution 
itself,  in  spirit  and  by  implication, 
if  not  in  terms,  by  providing  that 
the  benefits  shall  be  made  to  extend 
only  to  those  employees  engaged  in 
hazardous  occupations  in  the  busi- 
nesses or  industries  mentioned, 
placed  the  limitation  contained  in 
the  law  and  of  which  complaint  is 
made.  For  is  it  not  a  fact  that  the 
hazardous  occupations  in  the  indus.- 
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tries  of  mining,  smelting,  manufac- 
turing, and  railroad  transportation 
are  all  of  the  kind  requiring  manual 
or  mechanical  labor?  But,  aside 
from  this  suggestion,  it  is  the  stat- 
ute law,  and  not  the  Constitution, 
that  gives  the  right  of  action.  Sec* 
tion  7,  art.  18,  of  the  Constitution, 
...  ..      -    is    not    self-execut- 

— constitutional       .  ,     ^v  ^^^^^^^ 

or  ■tatntory  mg,  and  the  prm- 
pro^i-ion.  ^jpj^    therein    con- 

tained  can  be  appropriated  and 
applied  only  in  so  far  as  the  legisla- 
ture provides  for  it.  Inspiration 
Consol.  Copper  Co.  v.  Mendez,  19 
Ariz.  151,  166  Pac.  278,  1183;  12 
C.  J.  730, 739, 741. 

The  deletion  of  ^  3155,  or  any  part 
thereof,  as  appellee  asks,  would  be 
to  disregard  one  of  the  cardinal 
statato-  rules    of    construc- 

eonatraetios-       tiou  Stated  by  Judge 

deleted  .ectlon.      ^.^j^^^    ^^    foUoWS: 

"That  effect  is  to  be  given,  if  pos- 
sible, to  the  whole  instrument  and 
to  every  section  and  clause.  If  dif- 
ferent portions  seem  to  conflict,  the 
courts  must  harmonize  them,  if 
practicable,  and  must  lean  in  favor 
of  a  construction  which  will  render 
every  word  operative,  rather  than 
one  which  may  make  some  words 
idle  and  nugatory."  Cooley,  Const. 
Lim.  5th  ed.  p.  70. 

But  it  is  said  by  appellee  that  this 
court,  in  Deyo  v.  Arizona  Grading 
&  Constr.  Co.  18  Ariz.  149,  L.R.A. 
1916E,  1257,  157  Pac.  371,  decided 
that  the  legislature,  in  limiting  the 
benefits  of  the  Employers'  Liability 
Act  to  employees  doing  manual  and 
mechanical  labor,  acted  without 
power.  What  we  said  in  that  regard 
was  not  necessary  to  a  decision  of 
the  case,  and  shows  upon  its  face 
that  it  was  not  intended  as  a  state- 
ment of  the  law.  It  was  submitted 
more  as  a  query.  We  said :  "Wheth- 
er the  legislature  exceeded  its  au- 
thority and  power  in  restricting  the 
beneficiaries  of  the  law  to  those  en- 
gaged in  manual  and  mechanical 
labor  only,  we  do  not  deem  it  neces- 
sary to  determine  under  the  facts 
of  this  case.  That  question  was  not 
presented  in  argument  by  counsel; 
but  it  appears  to  be  within  the  rea- 


son of  the  rule  laid  down  by  this 
court  in  Behringer  v.  Inspiration 
Consol.  Copptf  Co.  17  Ariz.  232, 149 
Pac.  1065,  in  which  we  held  that  the 
legislature  did  not  possess  the  power 
to  enlarge  the  mandate  of  the  Con- 
stitution as  to  the  Workmen's  Com- 
pulsory Compensation  Law/' 

Anything  said  in  that  regard  in 
the  Deyo  Case  was  tentative,  and, 
upon  reflection  we  conclude,  unsup- 
ported by  reason.  If  we  had  said, 
instead  of  what  we  did  say,  that  it 
was  the  duty  of  the  legislature  to 
observe  the  mandate  of  the  Consti- 
tution and  make  its  legislation  con- 
form thereto,  our  statement  would 
have  been  more  in  place  and  more 
correct  in  principle.  While  the  leg- 
islature may  not  extend  the  consti- 
tutional provision  so  as  to  include 
subjects  not  within  its  purview,  or 
that  conflict  with  it  (Behringer  v. 
Inspiration  Consol.  Copper  Co. 
supra),  it  is  well  settled  that  the 
lawmaking  body  may  or  may  not, 
as  it  chooses,  pass  laws  putting  into 
effect  a  constitutional  provision,  and 
if,  in  its  efforts  to  give  effect  to  a 
constitutional  provision,  the  statute 
is  not  broad  and  comprehensive 
enough  \o  cover  all  subjects  that  it 
might,  we  know  of  _^^^  ^,  ^^^. 

no     reason     why     it    prekei»«ive«e«i 

should  not  be  valid  "•■•^*- 
as  far  as  it  goes.  So  it  is  that,  if 
other  employees  than  those  doing 
manual  and  mechanical  labor  might, 
under  the  Constitution,  be  granted 
the  benefits  of  the  act,  it  is  the  duty 
of  the  legislature  to  so  provide,  and, 
until  it  does  so,  the  beneficiaries  are 
limited  to  those  mentioned  in  the 
statute. 

Inasmuch  as  the  judgment  will 
have  to  be  reversed,  and  the  case 
remanded  to  the  trial  court,  there 
is  a  question  involving  the  introduc- 
tion of  evidence  that  we  feel  should 
be  settled  at  this  time.  Appellant 
offered  as  witnesses  two  physicians 
who  rendered  professional  services 
to  appellee,  and  wanted  to  prove  by 
them  what  they  discovered  or 
learned  of  his  condition,  insisting 
that  appellee  had  raised  the  bah  of 
secrecy  because  in  a  previous  trial 
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he  had  examined  one  of  the  wit- 
nesses in  regard  to  the  same  sub* 
ject-matter,  and  had  permitted  the 
other  to  testify  without  objection. 
This  offered  testimony,  upon  objec- 
tion that  it  was  coi^fidential»  was 
rejected.  This  ruling  is  assigned  as 
error.  Our  statute  (Civ.  Code,  subd. 
6,  TI  1677),  in  regard  to  the  privi- 
leged character  of  information  con- 
tained in  his  professional  capacity 
by  a  physician  or  surgeon,  from  or 
of  his  patient,  is  peculiar^  and,  for 
that  reason,  the  decisions  of  courts 
under  statutes  whose  language  is 
not  the  same,  but  widely  different, 
would  not  greatly  aid  us  in  a  con- 
struction of  ours. 

In  Arizona  &  N.  M.  R.  Co.  v. 
Clark,  235  U.  S.  669,  59  L.  ed.  415, 
L.R.A.1915C,  834,  36  Sup.  Ct.  Rep. 
210,  it  is  said : 

**The  express  object  [of  subdivi- 
sion 6,  supra]  is  to  exclude  the  phy- 
sician's testimony,  at  the  patient's 
option,  respecting  knowledge  gained 
at  the  bedside,  in  view  of  the  very 
delicate  and  confidential  nature  of 
the  relation  between  the  parties." 

And  'it  contemplates  that  the 
patient  may  testify  with  reference 
to  what  was  communicated  by  him 
to  the  physician,  and  in  that  event 
only  it  permits  the  physician  to  tes- 
tify without  the  patient's  consent." 

It  is  further  said :  'The  act  gives 
him  [patient]  the  option  of  exclud- 
ing the  physician's  evidence  entire- 
ly by  himself  refraining  from  testi- 
fying voluntarily  as  to  that  respect- 
ing which,  alone,  their  knowledge  is 
equal,  namely,  what  the  patient  told 
the  physician  with  reference  to  the 
ailment." 

If  the  record  shows  that  appellee, 
in  the  former  trial  or  in  the  present 
one,  testified  voluntarily  as  to  what 
he  "told  the  physician  with  refer- 
ence to  his  ailment,"  it  has  not  been 
pointed  out  to  us.  It  seems,  under 
the  statute  and  the  construction 
given  it  in  the  Clark  Case,  the  pa- 
tient can  object  to  the  physician 
testifying  as  to  what  he  may  have 
learned  in  his  professional  capacity, 
unless  the  patient  has  himself  "tes- 
tified   to    the    communications    he 
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made  to  the  physician."  It  not  ap- 
pearing that  appellee  testified  to 
any  communication  made  by  him  to 
the  physicians,  he  did  not  waive  his 
right  to  object  to  their  testifying 
at  the  second  trial, 
even    though    they  piTy»f<fiatZ. 

did  at  some  previ-  ^^tm^J'trYai. 

ous  trial  testify  as 

to  knowledge  obtained  by  personal 

examination. 

In  Dahlquist  v.  Denver  &  R.  G. 
R.  Co.  —  Utah,  — ,  174  Pac.  833, 
reading  at  page  846,  the  supreme 
court  of  Utah,  speaking  of  the 
Clark  Case,  said :  "Just  how  the  ap- 
pellant in  that  case,  under  the  plain 
words  of  the  statute  and  the 
testimony  of  the  plaintiff,  could  as- 
sume that  the  plaintiff,  who  had  not 
testified  to  any  communication  made 
to  his  physician,  had  waived  his 
privilege,  is  beyond  our  comprehen- 
sion. The  statute  mentions  one  in- 
stance in  which  the  patient's  con- 
sent may  be  implied,  namely,  where 
he  voluntarily  testifies  with  refer- 
ence to  communications  to  his  phy- 
sician. By  construction  all  others 
are  excluded.  Expressio  unius  est 
exclusio  alterius." 

Even  if  we  questioned  the  correct- 
ness of  the  construction  placed  up- 
on our  statute,  we  would  be  inclined 
to  defer  our  judgment  to  that  of  the 
highest  Federal  court,  for  the  sake 
of  uniformity  in  the  administration 
of  the  law  in  this  state. 

"We  think  the  sounder  view  is 
that  the  mere  fact  that  testimony 
has  been  given  at  a  former  trial 
does  not  necessarily  constitute  a 
waiver  which  is  irrevocable  at  a  sub- 
sequent trial  of  the  cause.  In  this 
view  of  the  matter,  we  are  influenced 
not  only  by  what  seems  to  us  to  be 
the  better  reason,  but  by  the  well- 
considered  opinions  of  other  courts. 
Briesenmeister  v.  Supreme  Lodge, 
K.  P.. 81  Mich.  525,  45  N.  W.  977; 
Burgess  v.  Sims  Drug  Co.  114  Iowa, 
275,  54  L.R.A.  364,  89  Am.  St.  Rep. 
359,  86  N.  W.  307, 10  Am.  Neg.  Rep. 
42. 

"In  the  Iowa  case  cited  above,  Mr. 
Justice  McClain,  speaking  for  the 
court,  said :  'As  to  the  testimony  at 
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the  former  trial,  it  seems  to  us  that 
the  waiver  resulting  therefrom 
should  be  confined  to  the  trial  in 
which  the  waiver  is  made.  Our 
statute  relates  to  the  giving  of  tes- 
timony, not  to  the  publication  in 
general  of  the  privileged  matter,  and 
it  seems  to  us  clear  that  any  waiver 
resulting  from  the  giving  or  intro- 
duction of  testimony  on  a  trial 
should  be  limited  to  that  trial. 

''In  the  same  case,  the  court,  in 
declining  to  follow  the  New  York 
cases,  said :  'We  do  not  agree  to  the 
reasoning  in  that  case,  which  would 
seem  to  lead  to  the  result  that,  if 
the  privileged  conmiunication  is  in 
any  way  made  public  by  the  patient, 
the  privilege  is  waived  for  all  time; 
whereas,  we  understand  it  to  be  well 
settled  that  a  conununication  to  a 
third  person  by  the  patient  or  client 
will  not  be  a  waiver  of  the  right  to 
insist  on  the  privilege  when  it  is 
sought  to  have  the  disclosure  made 
by  the  way  of  testimony  in  open 
court/'*  Maryland  Casualty  Co.  v. 
Maloney,  119  Ark.  484,  L.RA. 
1916A,  519,  178  S.  W.  389. 


The  instructions  given  to  the  jury 
are  the  ordinary  instructions  given 
in  personal-injury  cases  arising  un- 
der the  conunon  law, — as  to  negli- 
gence, contributory  negligence,  as- 
sumed risk,  and  safe  place  to  work, 
— and  we  would  feel  constrained  to 
afiirm  the  judgment  but  for  the  fact 
that,  commingled  with  those  in- 
structions, are  others  submitting  the 
issues  under  the  Employers'  Liabil- 
ity Act.  These  last  instructions, 
under  the  pleadings  and  the  evi- 
dence, should  not  have  been  given. 

There  are  other  assignments  of 
error ;  but,  as  they  do  not  go  to  the 
merits  of  the  case  and  are  not  likely 
to  occur  upon  another  trial,  we  will 
not  notice  them. 

The  judgment  is  reversed,  and 
case  remanded,  with  directions  that 
further  proceedings  be  had  in  ac- 
cordance herewith. 

Cunningham,  Ch.  J.,  and  Baker, 

J.,  concur. 

Petition  for  rehearing  denied. 
May  81,  1919. 


ANNOTATION. 

Workmen's  compensatioo:  employees  vritliin  proviiioii  applicaUe  to  die 

'^operation  of  railroadt." 


It  will  be  observed  that  in  the  re- 
ported case  (Arizona  Eastern  R.  Co. 
>.  Matthews,  ante,  1149)  it  was  held 
that  a  billing  clerk  was  not  engaged 
in  an  occupation  in  "the  operation  of 
a  railroad"  within  the  meaning  of  the 
Arizona  Employers'  Liability  Act,  the 
court  stating  that  those  persons  en- 
gaged in  "the  operation  of  a  railroad" 
are  those  having  an  actual  physical 
connection  with  the  handling,  organiz- 
ing, loading,  unloading,  and  move- 
ments of  trains,  locomotives,  and  cars. 

The  test  of  the  employee's  right  to 
the  protection  of  the  act  there  consid- 
ered is  the  employee's  occupation,  or 
actual  work,  and  not  the  employer's 
business.  This  is  also  true  of  the  New 
York  Workmen's  Compensation  Act, 
under  which  the  only  other  cases  dis- 
closed, involving  the  question  here 
considered,  arose. 


In  Brown  v.  Richmond  Light  &  R. 
Co.  (1916)  178  App.  Div.  482, 159  N.  Y. 
Supp.  1047,  a  process  server  and  claim 
adjuster  employed  by  a  railway  com- 
pany, who  was  injured  by  a  passenger 
stepping  on  his  foot  while  he  was  rid- 
ing on  one  of  his  employer's  cars,  re- 
turning from  serving  process,  was 
held  not  engaged  in  the  operation  of  a 
railway  within  the  meaning  of  the 
New  York  Workmen's  Compensation 
Act,  providing  for  compensation  for 
injuries  sustained  by  employees  while 
engaged  in  certain  hazardous  occupa- 
tions, including  "the  operation,  includ- 
ing construction  and  repair,  of  rail- 
ways operated  by  steam,  electric,  or 
other  motive  power."  The  court  said: 
"The  decedent  was  not  in  any  manner 
employed  upon,  about,  or  in  connection 
with  the  tracks  or  cars  of  the  railroad, 
and  had  nothing  to  do  at,  about,  or  in 
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connection  with  the  electric  light  and 
power  lines,  dynamos,  or  appliances  of 
the  company.    His  employment  was  in 
the  claim  department  of  the  company, 
which  had  nothing  to  do  with  the  cars, 
the  tracks, .or  the  electric  lines  or  ap« 
pliances.    His  duties,  and  the  hazards 
attending  them,  were  in  all  respects 
the  ordinary  duties  of  an  investigator, 
a  process  server,  or  claim  adjuster, 
found  in  many  of  the  large  law  offices. 
The  fact  that  the  decedent  was  em- 
ployed by  this  corporation,  rather  than 
a  corporation  carrying  on  any  other 
extensive  business   employing  a  like 
service,  does  not  make  bis  work  more 
hazardous.    The  fact  that  he  was  rid- 
ing upon  the  car  of  the  defendant, 
rather  than  upon  the  car  of  another 
company,  did  not  add  to  the  hazards 
of  the  employment.    In  performing  his 
duties  it  was  necessary  for  him  at 
times  to  go  from  one  place  to  another. 
In  doing  so  he  might  walk,  or  ride  up- 
on a  bicycle,  a  public  bus,  the  car  of 
another  company,  an  automobile,  or 
other  vehicle.    At  the  time  he  was  in- 
jured he  was  riding  upon  the  car  of 
his  employer.    If  he  had  been  riding 
upon  the  car  of  another  company,  or 
in  a  bus,  and  had  received  a  similar 
injury,  it  would  be  a  very  strict  rule 
which  would  hold  that  he  was  not 
within  the  law,  but  would  have  been 
if  he  had  been  riding  upon  defend- 
ant's car.    In  a  sense  the  uptown  tick- 
et agent  of  a  railroad  company,  at  an 
office  a  mile  or  so  from  the  railroad 
track,  whose  only  duty  is  to  sell  tick- 
ets over  the  counter,  is  engaged  in 
operating  a  railroad,  for  the  sale  of 
tickets  is  a  necessary  incident  to  car- 
rying passengers;  but  if  such  an  em- 
ployee fell  while  passing  from  one 
room  to  another  in  his  office,  it  could 
not  fairly  be  said  that  his  injury  arose 
out  of  the  hazardous  business  of  op- 
erating   a    railroad.      He    was    not 
engaged  in  that  work  or  occupation, 
but  was  a  mere  clerk,  selling  tickets 
at  a  distance  from  the  railroad,  and 
having  no  physical  connection  with 
the  railroad  or  its  operation.    If  the 
decedent  was  operating  a  railroad,  it 
is  difficult  to  see  why  the  stenographer 
in  the  office  of  the  law  department  was 
not  also  operating  a  railroad.     The 
statute    is    intended   to    protect   em- 


ployees engaged  in  hazardous  works 
and  occupations,  and  has  defined  the 
employments    which    the    legislature 
deems  hazardous.     To  be  within  the 
legislative  intent,  the  work  or  occupa- 
tion must  subject  the  employee  to  the 
hazards    contemplated    by    this    law. 
The  decedent  was  riding  upon  the  car, 
not  as  an  employee  in  the  performance 
of  a  duty  relating  to  the  car,  its  op- 
eration, or  its  passengers,  but  was  a 
passenger  for  his  own  personal  con- 
venience.   He  was  subject  to  the  same 
hazards  as  any  other  passenger  in  the 
car,  and  the  hazard  came,  not  because 
he  was  operating  a  railroad,  but  be- 
cause he  was  riding  in  a  car,  and  the 
hazards,  so  far  as  the  accident  is  con- 
cerned, were  no  greater  upon  the  car 
than  they  would  have  been  upon  a  bus, 
or  at  any  public  place  where  people 
assemble.    He  was  not  necessary  to  or 
an  incident  to  the  operation  of  the  car, 
and  had  no  duty  upon  the  car.    The 
conductor,  the  engineer,  the  trainmen, 
possibly  the  stenographer,  librarian, 
and  barber  employed  by  a  company 
upon  a  limited  car,  may  be  considered 
as  engaged  in  its  operation,  as,  ac- 
cording to  the  rules  of  the  company, 
their  presence  and  the  performance  of 
their  respective  duties  are  necessary 
for  the  operation  of  the  car.    But  the 
decedent  had  no  such  relation  to  this 
car,  and  was  not  in  any  way  connected 
with   its   operation.     The  mere  fact 
that  an  employee  is  in  the  service  of 
a  railroad  company  does  not  bring  him 
within  the  act;  he  must  be  engaged  in 
the  hazardous  work,  or  in  some  way  be 
subject  to  the  hazards  arising  from 
the  nature  of  the  work." 

And  it  has  been  held  that  an  em- 
ployee was  not  engaged  in  "the  op- 
eration ...  of  railroads"  within 
the  New  York  statute  defining  hazard- 
ous employments,  where  a  motorman, 
who  had  finished  his  day's  work, 
signed  his  name  to  the  register  denot- 
ing this  fact,  and  was  run  down  by 
an  automobile  while  he  was  going  to 
have  his  watch  tested,  and  was  on  the 
public  highway.  De  Voe  v.  New  York 
State  R.  Co.  (1915)  169  App.  Div.  472, 
155  N.  Y.  Supp.  12,  affirmed  (1916) 
218  N.  Y.  818,  L.R.A.1917A,  250,  113 
N.  E.  256.  J.  T.  W. 
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JOHN  M.  DANZER,  Respt, 

V. 

A.  J.  MOERSGHEL,  Appt 

MiBsouri  Supreme  Court  (Division  No.  l)^July  9,  1919., 

(_  Mo.  — ,  214  S.  W.  849.) 

Vendor  and  purchaser  —  requirement  of  abstract  showing  good  title  — 
what  satisfies. 

1.  A  contract  for  purchase  of  real  estate  requiring  an  abstract  show- 
ing good  title  is  not  complied  with  unless  the  title  is  shown  to  be  good 
of  record,  and  is  not  satisfied  by  an  attempt  to  prove  adverse  title  by 
means  of  affidavits. 

[See  note  on  this  question  beginning  on  page  1166.] 

—  waiver  of  condition  as  to  abstract. 

5.  Waiver  of  a  provision  in  a  con- 
tract to  purchase  real  estate,  requiring 
abstracts  showing  good  title,  and  ac- 
ceptance of  deed  tendered,  are  not 
shown  by  the  fact  that  the  deed  was 


—  marketable  title'  —  what  is. 

2.  Title  by  adverse  possession,  if 
adequately  proved,  is  marketable  with- 
in a  contract  for  sale  of  real  estate. 

[See  25  R.  C.  L.  276.] 
Specific   performance  —   compliance 
with  contract. 

3.  If  a  contract  for  purchase  of  real 
estate  calls  for  nothing  more  than 
marketable  title,  the  courts  cannot 
substitute  a  different  contract  there- 
for. 

Vendor  and  purchaser  —  contract  — 
time  to  examine  abstract. 

4.  An  agreement  to  furnish  abstract 
showing  good  title  to  real  estate  or- 
dinarily implies  that  time  is  to  be  al- 
lowed for  examination. 


placed  in  the  possession  of  the  pur- 
chaser's attorney  pending  examination 
of  the  abstract  and  the  purchaser's 
agent  placed  in  charge  of  the  prop- 
erty. 

—   notification   of   defects   —   soffi- 
ciency. 

6.  Simple  notification  that  the  ab- 
stract does  not  show  good  title  is  suffi- 
cient without  pointing  out  the  defects 
in  case  of  a  requirement  of  abstracts 
showing  good  title  in  a  contract  to  sell 
real  estate. 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Gas- 
conade County  (Breuer^  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
enforce  specific  performance  of  a  contract  of  sale.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Calf  ee  &  Westhues  and  Rob- 
ert Walker,  for  appellant: 

If  defendant  had  accepted  the  war- 
ranty deed  signed  by  plaintiff  and  had 
entered  into  possession  of  the  prop- 
erty, such  acts  would  not  constitute 
any  waiver  by  defendant  of  his  ob- 
jections to  plaintiff's  title  and  abstract 
of  title,  and  defendant  would  not,  by 
such  acts,  waive  his  right  to  insist 
that  plaintiff  comply  with  his  contract 
by  furnishing  an  abstract  showing 
good  title. 

!  89  Cyc  1524;  Lillienthal  v.  Bier- 
kamp,  183  Iowa,  42,  110  N.  W.  152; 
Read  v.  Loftus,  82  Kan.  485,  81  L.R.A. 
(N.S.)  457, 108  Pac.  850 ;  Cross  v.  Bus- 
kirk-Rutledge  Lumber  Co.  139  Tenn. 
79,  201  S.  W.  141,  Ann.  Cas.  1918D,  983. 


In  order  to  constitute  a  waiver  there 
must  be  a  knowledge  of  the  true  situa- 
tion. 

Advance  Thresher  Co.  v.  Pierce,  74 
Mo.  App.  676;  Mohney  v.  Reed,  40 
Mo.  App.  99 ;  Minor  v.  Edwards,  12  Mo. 
137,  49  Am.  Dec.  121. 

Plaintiff  cannot  recover  on  the  aver- 
ments in  his  reply  on  an  alleged  waiv- 
er or  estoppel,  which  constitute  a  de- 
parture and  which  are  inconsistent 
with  the  allegations  of  his  petition. 

Moss  V.  Fitch,  212  Mo.  484,  126  Am. 
St.  Rep.  668,  111  S.  W.  475;  Hill  v. 
Rich  Hill  Coal  Min.  Co.  119  Mo.  9,  24 
S.  W.  223;  Mohney  v.  Reed,  40  Mo. 
App.  99. 

Under  the  facts  in  this  case  time 
was  of  the  essence  of  the  contract. 
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36  Cyc.  710;  Ranck  v.  Wickwire,  256 
Mo.  42,  164  S.  W,  460. 

Plaintiff's  failure  and  refusal  to 
furnish  an  abstract  showing  good 
title,  at  the  time  agreed  upon,  was  a 
breach  of  the  contract,  and  entitled 
defendant  to  rescind  the  contract. 

39  Cyc.  1404;  Lanyon  v.  Chesney, 
186  Mo.  540,  85  S.  W.  568 ;  Harvey  v. 
Morris,  63  Mo.  475;  Austin  v.  Ship- 
man,  160  Mo.  App.  206,  141  S.  W.  425. 

The  right  of  plaintiff  to  enforce  spe- 
cific performance  and  receive  the  pur- 
chase money  is  dependent  upon  the 
performance  by  him  of  the  require- 
ments of  the  contract  on  his  part. 

Ranck  v.  Wickwire,  255  Mo.  42,  164 
S.  W.  460;  Lanyon  v.  Chesney,  186  Mo. 
540,  85  S.  W.  568 ;  Pom.  Spec.  Perf .  of 
Contr.  2d  ed.  p.  63,  §  44;  Barthel  v. 
Engle,  261  Mo.  307,  168  S.  W.  1154. 

The  mere  fact  that  the  title  is,  fair- 
ly and  reasonably  considered,  a  doubt- 
ful one,  prevents  the  court  from  forc- 
ing its  acceptance  by  an  unwilling 
vendee.  The  vendee  should  not  be 
compelled  to  accept  a  title  wliich  will 
expose  him  to  litigation,  or  to  bona 
ffde  adverse  claims  of  third  persons. 

Pom.  Spec,  Perf.  of  Contr.  2d  ed, 
pp.  63,  284,  §§  44,  208 ;  36  Cyc.  632. 

A  contract  requiring  the  vendor  to 
furnish  an  abstract  showing  a  good 
title  refers  to  the  record  title  which 
might  be  epitomized  on  the  abstract, 
and  the  purchaser  will  not  be  required 
to  accept  the  title  when  there  is  a  de- 
fect in  the  record  title  as  shown  by  the 
abstract,  which  can  be  cured  only  by 
proving  adverse  possession,  limita- 
tions, or  estoppel,  or  by  otherwise  re- 
sorting to  parol  evidence. 

39  Cyc.  1518,  1519 ;  St.  Clair  v.  Hell- 
weg,  173  Mo.  App.  660,  159  S.  W.  17 ; 
Austin  V.  Shipman,  160  Mo.  App.  206, 
141  S.  W.  425;  Bruce  v.  Wolfe,  102  Mo. 
App.  384,  76  S.  W.  723;  Thompson  v. 
Dickerson,  68  Mo.  App.  535. 

L<and  acquired  by  a  railr^d  com- 
pany for  right  of  way,  depot,  and  sta- 
tion grounds,  etc.,  is  an  appropriation 
of  the  land  to  a  public  use,  and  hence 
under  the  statute  a  citizen  cannot 
acquire  title  to  such  land  by  adverse 
possession. 

Hannibal  &  St.  J.  R.  Co.  v.  Totman, 
149  Mo.  657,  61  S.  W.  412;  St.  Joseiph, 
St.  L.  &  S.  F.'R.  Co.  V.  Smith,  170  Mo. 
327,  70  S.  W.  700;  Kansas  City  &  N. 
Connecting  R.  Co.  v.  Baker,  183  Mo. 
312,  82  S.  W.  85. 

Messrs.  August  Meyer,  H.  A.  Krog, 
and  Jesse  H.  Schaper,  for  respondent: 

Under  the  defense  set  up  in  the  an- 


swer pleading  affirmatively  the  breach 
of  contract  by  plaintiff,  the  reply  of 
plaintiff  pleading  the  waiver  thereof 
by  defendant  was  justified,  and  the 
same  was  not  a  departure. 

Ottumwa  Bridge  Co.  v.  Corrigan, 
251  Mo.  692,  158  S.  W.  39 ;  Estel  v.  St 
Louis  &  S.  E.  R.  Co.  56  Mo.  282; 
Fowlds  V.  Evans,  52  Minn.  551,  54  N. 
W.  743;  Dunn  v.  Steubing,  120  N.  Y. 
232,  24  N.  E.  315;  Ehrlich  v.  >Etna  L. 
Ins.  Co.  103  Mo.  240,  15  S.  W.  530; 
Pierce  City  Water  Co.  v.  Pierce  City, 
61  Mo.  App.  471;  Coombs  Commission 
Co.  V.  Block,  130  Mo.  668,  32  S.  W, 
1139;  Bliss,  Code  PI.  2d  ed.  If  396; 
New  V.  Wambach,  42  Ind.  456;  Phili- 
bert  V.  Burch,  4  Mo.  App.  470. 

Defendant  was  not  justified  in  re- 
fusing to  perform  the  contract  in  suit. 

Ranck  v.  Wickwire,  255  Mo.  42,  164 
S.  W.  460;  Scannell  v.  American  Soda 
Fountain  Co.  161  Mo.  606,  61  S.  W. 
889;  Greffet  v.  Willman,  114  Mo.  106, 
21  S.  W.  459;  Birge  v.  Bock,  44  Mo. 
App.  69;  LfOng  v.  Lackawanna  Coal  & 
I.  Co.  233  Mo.  713,  136  S.  W.  673; 
Acord  V.  Beaty,  244  Mo.  126,  41  L.R.A. 
(N.S.)  400,  148  S.  W.  901;  Mastin  v. 
Grimes,  88  Mo.  478;  Mitchner  v. 
Holmes,  117  Mo.  185,  22  S.  W.  1070; 
Rozier  v.  Graham,  146  Mo.  352,  48  S. 
W.  470 ;  Carter  v.  Foster,  145  Mo.  383, 
47  S.  W.  6;  Ellis  v.  Harrison,  104  Mo. 
279,  16  S.  W.  198. 

The  construction  so  placed  upon  the 
contract  by  the  parties  themselves  by 
words  and  conduct  is  the  proper  guide 
and  of  more  importance  than  an  ab- 
stract meaning  that  a  court  may  at- 
tach to  it  by  reason  of  its  mere  phrase- 
ology. 

Smith  V.  Crane,  169  Mo.  App.  707, 
154  S.  W.  857;  Patterson  v.  Camden, 
25  Mo.  13;  St.  Joseph  Union  Depot 
Co.  V.  Chicago,  R.  L  &  P.  R-  Co.  131 
Mo.  291,  31  S.  W.  908;  Moran  Bolt  & 
Nut  Mfg.  Co.  V.  St.  Louis  Car  Co.  210 
Mo.  715,  109  S.  W.  47;  Tetley  v.  Mc- 
Elmurry,  201  Mo.  382,  100  S.  W.  37; 
St.  Louis  Gaslight  Co.  v.  St.  Louis,  46 
Mo.  121. 

It  was  the  duty  'of  defendant  upon 
receipt  of  the  abstract  from  plaintiff 
to  have  it  examined,  and  if  there  were 
any  defects  existing  to  point  them  out 
to  plaintiff  and  give  him  an  opportun- 
ity to  correct  such  defects. 

Ranck  v.  Wickwire,  255  Mo.  59,  164 
S.  W.  460;  Bachman  v.  H.  R.  Ennis 
Real  Estate  &  Invest.  Co.  199  Mo.  App. 
674,  204  S.  W.  1115;  Birge  v.  Bock,  44 
Mo.  App.  69;  Gerhart  v.  Peck,  42  Mo. 
App.  652;  St.  Clair  v.  Hellweg,  173 
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Mo.  App.  667,  159  S.  W.  17;  22  Am.  & 
Eng.  Enc.  Law,  960;  McWhorter  v. 
McMahan,  10  Paige,  386;  26  Am.  & 
Eng.  Enc.  Law,  2d  ed.  112;  Greenblatt 
V.  Hermann,  144  N.  Y.  13,  38  N.  E. 
966 ;  Scannell  v.  American  Soda  Foun- 
tain Co.  161  Mo.  622,  61  S.  W.  889. 

Blair,  P.  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  a  judg- 
ment of  the  Gasconade  circuit  court 
enforcing  specific  performance  of  a 
contract  for  the  purchase  by  appel- 
lant of  certain  realty  in  Hermann, 
Missouri,  together  with  some  "fix- 
tures and  personal  property  apper- 
tainmg  thereto."  The  property  con- 
stitutes a  brewery  and  ice  plant. 
The  contract,  as  a  condition  of  the 
sale,  required  respondent  to  deliver 
to  appellant  "a  warranty  deed  and 
an  abstract  showing  good  title''  to 
the  property  involved.  Appellant 
contends  respondent  did  not  comply, 
and  therefore  cannot  recover.  Re- 
spondent insists  (1)  he  complied 
with  the  contract ;  and  (2)  appelant 
waived  failure  to  comply,  if  failure 
there  was. 

L  The  record  shows,  and  respond- 
ent's brief  concedes,  that  respond- 
ent's record  title  to  a  material  and 
very  substantial  part  of  the  prop- 
erty is  bad.  It  may  be  granted  that, 
in  a  suit  for  the  specific  perform- 
ance of  a  contract 
InrciLir^         foT    SL    marketable 

-whaVt"*  *"*•"  title*  »  title  by  ad- 
verse possession,  if 
adequately  proved,  is  sufficient  to 
justify  a  judgment  for  the  vendor. 
Scannell  v.  American  Soda  Fountain 
Co.  161  Mo.  loc.  cit.  618,  619,  61  S. 
W.  889.  If  one  contracts  merely  for 
a  marketable  title,  he  cannot  insist 

upon  the  delivery  of 
perforaaac*-.  Something  else.  It 
^uiFo"tr\et.      is  quite  as  true  that, 

if  the  contract  calls 
for  something  more  or  other  than 
a  '^marketable"  title,  the  courts  can- 
not substitute  a  different  contract 
therefor.  Page  v.  Greeley,  75  111.  loc. 
cit.  405,  406.  The  great  weight  of 
authority  supports  the  rule  that  an 
abstract  is  an  epitome  of  the  record 
evidence  of  title ;  that  a  contract  call- 


ing ''for  an  abstract  showing  good 
title"  calls  for  record  evidence ;  that 
nothing  less  will  "satisfy  the  condi- 
tion no  matter  what  the  vendor's 
real  title  might  be;"  that  "it  is  not 
sufficient  that  the  title  is  good  in 
fact, — ^that  is,  capable  of  being  made 
good  by  the  produc-  ,^  ^ 
tion  of  affidavits  or  ''•''*•'  "* 


other  oral  testi-  iSS'ricrSiwf 
mony;  it  must  be  *»«  wood  titie- 
good  of  record;"  ^>^*  •**^«-- 
that  in  such  case  title  by  adverse 
possession  will  not  suffice.  Thomp- 
son V.  Dickerson,  68  Mo.  App.  loc. 
cit.  540  et  seq. ;  Bruce  v,  Wolfe,  102 
Mo.  App.  loc.  cit.  389,  76  S.  W.  723; 
Ives  V.  Kimlin,  140  Mo.  App.  loc.  cit. 
301,  124  S.  W.  23 ;  St.  Clair  v.  Hell-  • 
weg,  173  Mo.  App.  loc.  cit.  666,  159 
S.  W.  17;  Austin  v.  Shipman,  160 
Mo.  App.  loc.  cit.  215,  216, 141  S.  W. 
425;  Howe  v.  Goates,  97  Minn.  loc. 
cit.  396;  4  L.R.A.(N.S.)  1170,  114 
Am.  St.  Rep.  723,  107  N.  W.  397; 
Eagan  v.  Hook,  134  Iowa,  loc  cit. 
386,  105  N.  W.  155,  111  N.  W.  981 ; 
Martin  v.  Roberts,  127  Iowa,  loc.  cit. 
220,  102  N.  W.  1126;  Hutchinson  v. 
Coonley,  209  HI.  loc.  cit.  442,  443,  70 
N.  E.  686 ;  Buswell  v.  0.  W.  Kerr  Co. 
112  Minn.  388,  128  N.  W.  459,  21 
Ann.  Gas.  837;  Noyes  v.  Johnson, 
139  Mass.  loc.  cit.  439,  31  N.  E.  767; 
Zunker  v.  Kuehn,  113  Wis.  loc  cit 
421,  88  N.  W.  605;  Parker  v.  Porter, 
11  111.  App.  602;  Coonrod  v.  Stude- 
baker,  53  Wash.  35,  101  Pac  489; 
Lessenich  v.  Sellers,  119  Iowa,  loc 
cit.  319,  93  N.  W.  348;  Bryan  v. 
Straus  Bros.  &  Go.  157  Mich.  49, 121 
N.  W.  301 ;  Horn  v.  Butler,  39  Minn, 
loc.  cit.  516,  517, 40  N.  W.  833 ;  Bear 
V.  Fletcher,  252  111.  loc  cit.  214,  96 
N.  E.  997 ;  Grow  v.  Taylor,  23  N.  D. 
469, 137  N.  W,  451 ;  Kane  v.  Rippey, 
24  Or.  338,  33  Pac.  936;  Lfflienthal 
V.  Bierkamp,  133  Iowa,  loc  cit.  45, 
46, 110  N.  W.  152 ;  Loring  v.  Oxford, 
18  Tex.  Civ.  App.  loc.  cit.  416,  417, 
45  S.  W.  395 ;  Beeler  v.  Sims,  93  Kan. 
loc.  cit.  219  et  seq.,  144  Pac  237; 
Constantine  v.  East,  8  Ind.  App.  loc 
cit.  296,  35  N.  E.  844;  Wright  v. 
Glass,  —  Tex.  Civ.  App.  — ,  174  S. 
W.  717;  Maupin,  Marketable  Title, 
§§  6,  288,  pp.  23,  689,  690;  Thomp- 
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son,  Title  to  Real  Prop.  §  7,  pp.  8,  9. 
We  think  the  rule  is  sound.  It  fol- 
lows that  the  title  attempted  to  be 
shown  by  affidavits  of  possession  was 
not  in  compliance  with  the  contract. 
This  view  eliminates  the  question 
whether  the  affidavits  offered  con- 
stituted proof  sufficient  properly  to 
show  title  by  adverse  possession. 

II.  Respondent  urges  that  appel- 
lant waived  the  defects  in  the  record 
title  shown  by  the  abstract.  The 
question  whether  waiver  was  pleaded 
is  presented,  but  we  shall  discuss  the 
question  on  the  evidence.  The  par- 
ties and  their  counsel  met  at  Her- 
mann on  November  3d  and  agreed 
upon  the  terms  of  sale.  Respondent 
and  his  wife  executed  a  deed  to  ap- 
pellant, and  respondent  signed  a  bill 
of  sale  for  the  personalty.  A  writ- 
ten contract  (above  referred  to)  was 
drawn  and  signed.  It  was  very 
brief,  but  set  out  the  price  to  be  paid, 
the  character  of  the  deed  to  be 
executed,  and  that  an  abstract  show- 
ing good  title  should  be  furnished 
appellant.  The  payment  of  the  pur- 
chase price  was  conditioned  upon 
respondent's  furnishing  an  abstract 
showing  good  title.  The  strong  pre- 
ponderance of  the  evidence  shows 
that  on  November  3, 1915,  when  the 
papers  were  drawn,  the  parties  con- 
templated placing  the  deed  and  bill 
of  sale  in  escrow  at  the  Hermann 
Savings  Bank,  but  that  these  instru- 
ments were  not  completed  until  after 
banking  hours.  The  abstract,  deed« 
and  bill  of  sale  were  then  turned 
over  to  appellant's  attorney,  who, 
with  his  client,  was  about  to  return 
to  his  home  in  another  city.  Before 
leaving,  one  Runte,  who  had  associ- 
ated or  contemplated  associating 
himself  with  appellant,  was  put  in 
charge  of  the  plant.  The  business 
was  conducted  during  the  ensuing 
week  in  the  name  of  respondent,  but 
under  the  supervision,  if  not  the 
management,  of  Runte.  Orders 
were  taken  and  bills  paid  as  before. 
These  bills  were  paid  out  of  receipts 
from  the  business.  A  small  repair 
was  made  on  the  boiler.  No  notifi- 
cation was  given  the  authorities  of 
any  change  in  ownership,  though 


some  preparation  was  made  by  re- 
spondent to  do  so.  The  parties  de- 
cided to  meet  November  10,  1915, 
for  the  purpose  of  closing.  Soon 
after  November  3d,  appellant's'  at- 
torney notified  respondent's  attor- 
ney that  the  abstract  did  not  show 
good  title,  and  on  November  10th 
notified  respondent  personally  of  the 
same  fact.  Further  effort  to  com- 
plete the  abstract  was  made.  The 
agreement  to  fur-  contract- 
nish  an  abstract  **^?,U^  *''*"'*"* 
showing  good  title  ■•'**• 
of  itself  ordinarily  implies  that  time 
is  to  be  allowed  for  its  examination. 
No  claim  was  made  on  November  8, 
1915,  that  the  purchase  money  was 
due  on  that  day.  Neither  respond- 
ent nor  his  attorney,  upon  receipt  of 
notice  of  the  insufficiency  of  the  ab- 
stract, contended  the  sale  was  closed, 
or  that  the  fact  that  appellant's  at- 
torney took  the  deed  with  him  on 
November  3d  was  a  waiver  of  any 
part  of  the  contract.  Nor  was  it 
suggested  on  November  10,  1915, 
that  possession  of  the  deed  or  Run- 
te's  position  in  the  plant  constituted 
acceptance  of  title  as  it  stood.  Fur- 
ther effort  to  comply  with  the  con- 
tract requirement  concerning  the  ab- 
stract was  the  response  to  the  notifi- 
cation of  the  defects  in  the  title.  It 
had  been  agreed  on  November  3d 
that  the  necessary  stamps  should  be 
procured  and  affixed  to  the  deed 
when  the  parties  returned  at  a  later 
date  to  close  the  contract.  The  pe- 
tition itself  alleges  a  refusal  to  ac- 
cept the  deed  and  bill  of  sale,  and 
respondent  testified  flatly  that  it  was 
agreed  on  November  3d  that  appel- 
lant's attorney  should  take  the  ab- 
stract to  his  home,  **and  later  come 
back,  and  if  it  proved  satisfactory  to 
finish  up  the  deal.'* 

In  view  of  all  this  it  must  be  held 
that  there  was  no  acceptance  by  ap- 
pellant of  the  deed  _^,,^„  ^, 
as     a     conveyance.  eonditioB  a«  to 
Poplin  V.  Prown,  200  •^•<'**^*- 
Mo.  App.  255,  205  S.  W.  411.    Nei- 
ther  party  so  understood  it,  and  re- 
spondent's testimony,  corroboirated 
by  every  fact  proved,  and  his  plead- 
ing, shows  that  the  deed  was  not  de- 


1166 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


livered  or  accepted  in  the  sense  that 
it  was  .to  convey  title.  Appellant 
himself  did  not  have  the  deed  in  per- 
son and  never  agreed  to  its  accept- 
ance. Respondent  never  claimed  a 
delivery  (on  November  3d)  until  he 
filed  his  reply  in  May,  1916.  His  pe- 
tition expressly  denies  any  accept- 
ance by  appellant.  Possession,  un- 
explained, would  be  a  strong  circum- 
stance in  respondent's  favor.  It  is 
not,  of  itself,  conclusive.  In  view  of 
the  evidence  set  out  above,  and  of 
respondent's  testimony  in  particular, 
it  is  clear  that  Runte's  management 
of  the  plant  from  November  3d  to 
November  10th  was  not  an  assertion 
of  ownership,  but  was,  as  the  direct 
evidence  on  the  point  also  shows, 
taken  subject  to  the  final  completion 
of  the  sale,  for  the  purpose  of  famil- 
iarizing himself  with  the  plant  as 
quickly  as  possible,  so  that  contem- 
plated improvements  and  repairs 
might  promptly  be  made  when  the 
sale  was  closed.  There  is  no  waiver 
and  no  estoppel. 


ni.  It  is  suggested  that  appellant 
failed  to  point  out  the  def ecte  in  the 
title. 

(1)  There  is  authority  for  the 
rule  that  under  a  contract  like  that 

in  this  case  a  simple  .„oiiiic««o«  •£ 
notification  that  the  aefec*.- 
abstract    does    not  -«<'*««'^- 
show  good  title  is  sufficient. 

(2)  The  record  shows  conclusive- 
ly that  appellant's  attorney  notified 
respondent's  attorney  in  writing  of 
the  particular  defects  and  that  he 
orally  notified  respondent  in  person 
thereof. 

(3)  The  evidence  shows  that  re- 
spondent's answer  to  the  notification 
to  him  was  that  the  Hermann  Savr 
ings  Bank,  which  had  a  deed  of  trust 
on  the  property,  "was  good  enough 
for  it."  The  point  must  be  ruled 
against  respondent. 

The  judgment  is  reversed. 

Bond  and  Graves,  JJ.,  concur. 

Petition  for  rehearing  denied  Oc- 
tober 10, 1919. 
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b.  Explanatory  affidavits: 

1.  In  general,  1171. 

I.  General    rule— abstract    a    c<yndition 
precedent  to  liability  of  the  vendee. 

Covenants  and  contracts  for  the  sale 
of  land  by  which  the  vendor  agrees 
to  furnish  an  abstract  showing  title  in 
him  to  the  land  to  which  the  contract 
relates  are  very  generally  construed 
to  require  an  abstract  showing  title 
of  the  character  contracted  for  as  a 
condition  precedent  to  the  liability  of 
the  vendee  to  perform,  unless  the  fur- 
nishing of  such  abstract  is  waived  by 
the  latter^ 
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5.  Marriage,  1174. 

c.  Recitals  in  deeds,  1174. 

d.  Letters,  1175. 

e.  Proof  of  title  by  adverse  pos- 

session,  1175. 

United  States. — Day  .  v.  Mountin 
(1905)  70  C.  C.  A.  190,  187  Fed.  756; 
Alpha  Portland  Cement  Co.  v.  Slirk 

(1915)  142  C.  C.  A.  424,  227  Fed.  966. 
Alabama.  —  McDennis     v.     Finch 

(1916)  197  Ala.  76,  72  So.  352. 
Illinois.— Page  v.  Greeley  (1874)  75 

111.  400;  Koch  v.  Streuter  (1908)  232 
111.  594,  83  N.  E.  1072;  Bear  v.  Fletch- 
er (1911)  252  111.  206,  96  N.  E.  997;  ^ 
Geithman  v.  Eichler  (1914)  265  111. 
579,  107  N.  E.  180;  Williams  v.  Daly 
(1889)  33  111.  App.  454;  Bragg  v.  GhU- 
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cote  (1912)  176  111.  App.  871;  Husak 
V.  Maywald  (1914)  185  111.  App.  479. 

Indiana.  —  Constantine  v.  East 
(1893)  8  Ind.  App.  291,  36  N.  E.  844. 

Iowa. — Lessenich  v.  Sellers  (1903) 
119  Iowa,  314,  93  N.  W.  348;  Martin 
V.  Roberts  (1905)  127  Iowa,  218,  102 
N.  W.  1126;  Spooner  v.  Cross  (1905) 
127  Iowa,  259,  102  N.  E.  1118;  Brown 
V.  Widen  (1905)  —  Iowa,  — ,  108  N. 
W.  168;  Pagan  v.  Hook  (1905)  184 
Iowa,  881,  105  N.  W.  155,  111  N.  W. 
981 ;  Consolidated  Goal  Co.  v.  Findley 
(1905)  128  Iowa,  696,  105  N.  W.  206; 
Lillienthal  v.  Bierkamp  (1907)  183 
Iowa,  42,  110  N.  W.  162;  Eller  v.  New- 
ell (1918)  169  Iowa,  711,  141  N.  W. 
52. 

Kansas.  —  Linscott  v.  Moseman 
(1911)  84  Kan.  541,  114  Pac.  1088; 
Beeler  v.  Sims  (1914)  91  Kan.  757, 189 
Pac.  871,  affirmed  on  rehearing  in 
(1914)  93  Kan.  218,  144  Pac.  287. 

Michigan. — Bryan  v.  Straus  Bros. 
(1909)  157  Mich.  49,  121  N.  W.  801; 
Frazer  v.  Hovey  (1917)  195  Mich.  160, 
161  N.  W.  887;  Lake  Erie  Land  Co.  v. 
Ghilinski  (1917)  197  Mich.  214,  168 
N.  W.  929. 

Minnesota. — Howe  ▼.  Coates  (1906) 
97  Minn.  885,  4  L.R.A.(N.S.)  1170,  114 
Am.  St.  Rep.  728,  107  N.  W.  397. 

Missouri.  —  Redmond  v.  Adams 
(1901)  165  Mo.  60,  65  S.  W.  800;  Dan- 
ZER  v.  MoERSCHEL  (reported  herewith) 
ante,  1162;  Thompson  v.  Dickerson 
(1897)  68  Mo.  App.  535;  Bruce  v. 
Wolfe  (1903)  102  Mo.  App.  384,  76 
S.  W.  723;  Carrabine  v.  Cox  (1909) 
136  Mo.  App.  370, 117  S.  W.  616;  Drury 
V.  Mickleberry  (1910)  144  Mo.  App. 
212,  129  S.  W.  287 ;  St.  Clair  v.  Hell- 
weg  (1918)  178  Mo.  App.  660,  159  S. 
W.  17;  Ranck  v.  Wickwire  (1914)  255 
Mo.  42,  164  S.  W.  460. 

Nebraska. — Raddatz  ▼.  Christner 
(1919)  —  Neb.  — ,  178  N.  W.  677. 

New  York.— Hennig  v.  Smith  (1915) 
151  N.  Y.  Supp.  444. 

North  Dakota. — ^Kennedy  ▼.  Denn- 
stadt  (1915)  81  N.  D.  422,  154  N.  W. 
271. 

Ohio.— Crigler  v.  Blair  (1889)  4 
Ohio  C.  G.  824. 

Oregm.— Kane  v.  Rippey  (1893)  24 
Or.  388,  38  Pac.  936;  McCarty  v.  Helb- 
ling  (1914)  78  Or.  856,  144  Pac.  499; 


Annand  v.  Austin  (1917)  86  Or.  403, 
167  Pac.  1017,  168  Pac.  725. 

Texas.  —  Hamburger  v.  Thomas 
(1910)  108  Tex.  280,  126  S.  W.  561; 
Loring  v.  Oxford  (1898)  18  Tex.  Civ. 
App.  415,  45  S.  W.  395;  Greenville  Nat. 
Bank  v.  Partain  (1899)  —  Tex.  Civ. 
App.  — ,  52  S.  W.  648;  Davis  v.  Fant 
(1906)  —  Tex.  Civ.  App.  — ,  98  S.  W. 
190;  Moore  v.  Price  (1907)  46  Tex. 
Civ.  App.  304,  108  S.  W.  284;  Mc- 
Laughlin V.  Brown  (1910)  —  Tex.  Civ. 
App.  — ,  126  S.  W.  292;  Nicholson  v. 
Lieber  (1918)  —  Tex.  Civ.  App.  — , 
163  S.  W.  641;  McLane  v.  Petty  (1918) 

—  Tex.  Civ.  App.  — ,  159  S.  W.  891; 
Sparkman  v.  Davenport  (1913)  —  Tex. 
Civ.  App.  — ,  160  S.  W.  410;  Wright  v. 
Bott  (1914)  —  Tex.  Civ.  App.  — ,  163 
S.  W.  860;  Matheson  v.  C-B  Livestock 
Co.  (1915)  —  Tex.  Civ.  App.  — ,  176 
S.  W.  784;  Adkins  v.  Gillespie  (1916) 

—  Tex.  Civ.  App.  — ,  189  S.  W.  275; 
Slade  V.  Crum  (1917)  —  Tex.  Civ.  App. 
— ,  198  S.  W.  728;  Ailing  v.  Vander 
Stucken  (1917)  —  Tex.  Civ.  App.  — , 
194  S.  W.  448;  Moser  v.  Tucker  (1917) 

—  Tex.  Civ.  App.  — ,  195  S.  W.  259; 
Giles  V.  Union  Land  Co.  (1917)  —  Tex. 
Civ.  App.  — ,  196  S.  W.  812. 

Washington. — Coonrod  v.  Studebak- 
er  (1909)  58  Wash.  82,  101  Pac.  489; 
Crosby  v.  Wynkoop  (1910)  56  Wash. 
475,  106  Pac.  175;  Mauk  v.  Lee  (1911) 
66  Wash.  184,  119  Pac.  185. 

ML  NecesHty  that  ahstraot  show  record 

title. 

a.  In  general. 

Although,  as  is  subsequently  shown, 
the  abstract  may  be  explained,  aided, 
or  supplemented  in  certain  respects, 
so  as  to  show  that  the  record  is  in 
truth  in  the  vendor,  the  general  rule 
is  that  a  contract  to  furnish  an  ab- 
stract showing  title  to  the  land  im- 
poses the  duty  upon  the  vendor  to  fur- 
nish an  abstract  showing  title  of  the 
character  covenanted  for;  and  it  is 
very  generally  held  that  to  comply 
with  this  requirement  the  vendor  must 
exhibit  an  abstract  which  on  its  face 
or  by  reference  to  public  records 
shows  that  he  has  record  title  to  the 
land.  A  title  resting  in  whole  or  in 
part  upon  parol  proof  is  not  sufficient 
if  the  purchaser  is  entitled  to  a  title 
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of  record,  such  title  being  of  a  higher 
character  and  more  desirable  than  one 
depending  upon  extrinsic  circum- 
stances to  be  established  by  parol  evi- 
dence. 

Federal. — Day  v.  Mountin  (1905) 
70  C.  C.  A.  190,  137  Fed.  756;  Alpha 
Portland  Cement  Co.  v.  Slirk  (1915) 
142  C.  C.  A.  424,  227  Fed.  966. 

Alabama.  —  McDennis     v.     Finch 

(1916)  197  Ala.  76,  72  So.  352. 
California.— Smith  v.  Taylor  (1890) 

82  Cal.  533,  23  Pac.  217. 

Illinois.— Page  v.  Greeley  (1874)  75 
111.  400;  Koch  v.  Streuter  (1908)  232 
111.  594,  83  N.  E.  1072;  Bear  v.  Fletch- 
er  (1911)  252  111.  206,  96  N.  E.  997; 
Geithman  v.  Eichler  (1914)  265  111. 
579,  107  N.  E.  180;  Bragg  v.  Chilcote 
(1912)    176  111.  App.  371. 

Indiana,  —  Constantine  v.  East 
(1893)  8  Ind.  App.  291,  35  N.  E.  844. 

Iowa. — Lessenich  v.  Sellers  (1903) 
119  Iowa,  314,  93  N.  W.  348;  Fagan  v. 
Hook  (1905)  134  Iowa,  381,  105  N.  W. 
155,  111  N.  W.  981. 

Kansas.  —  Linscott  v.  Moseman 
(1911)  84  Kan.  541,  114  Pac.  1088; 
Beeler  v.  Sims  (1914)  91  Kan.  757, 139 
Pac.  371,  affirmed  on  rehearing  in 
(1914)  93  Kan.  213,  144  Pac.  237. 

Michigan. — Bryan  v.  Straus  Bros. 
(1907)  157  Mich.  49,  121  N  W.  301; 
Ogooshevitz  v.  Arnold  (1917)  197 
Mich.  203,  163  N.  W.  633,  165  N.  W. 
633;  Lake  Erie  Land  Co.  v.  Chilinski 

(1917)  197  Mich.  214,  163  N.  W.  929. 
Minnesota. — Howe  v.  Coates  (1906) 

97  Minn.  385,  4  LJl.A.(N.S.)  1170,  114 
Am.  St.  Rep.  723,  107  N.  W.  397;  Bus- 
well  V.  0.  W.  Kerr  Co.  (1910)  112 
Minn.  388,  128  N.  W.  459,  21  Ann.  Cas. 
837. 

Missouri.  —  Redman  v.  Adams 
(1901)  165  Mo.  60,  65  S.  W.  300; 
Danzeb  v.  Moersghel  (reported  here- 
with) ante,  1162;  Thompson  v.  Dicker- 
son  (1897)  68  Mo.  App.  535;  Bruce  v. 
Wolfe  (1903)  102  Mo.  App.  384,  76 
S.  W.  723;  Austin  v.  Shipman  (1911) 
160  Mo.  App.  206,  141  S.  W.  425;  St 
Clair  V.  Hellweg  (1918)  173  Mo.  App. 
660,  159  S.  W.  17. 

Nebraska.  —  Raddatz  v.  Christner 
(1919)  —  Neb.  — ,  173  N.  W.  677. 

New  York.— Hennig  v.  Smith  (1915) 
151  N.  Y.  Supp.  444. 


Oregon.— Kane  v.  Rippey  (1893)  24 
Or.  338,  33  Pac.  936 ;  McCarty  v.  Helb- 
ling  (1914)  73  Or.  356,  144  Pac.  499; 
Annand  v.  Austin  (1917)  86  Or.  403, 
167  Pac.  1017,  168  Pac.  725. 

Texas. — ^Bowles  v.  Umberson  (1907) 

—  Tex.  Civ.  App.  — ,  101  S.  W.  842; 
Nicholson  v.  Lieber  (1913)  —  Tex. 
Civ.  App.  — ,  153  S.  W.  641 ;  McLane  v. 
Petty  (1913)  —  Tex.  Civ.  App.  — ,  159 
S.  W.  891;  Sparkman  v.  Davenport 
(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 
410;  Wright  v.  Glass  (1916)  —  Tex. 
Civ.  App.  — ,  174  S.  W.  717;  Adkins 
V.  Gillespie  (1916)  —  Tex.  Civ.  App. 
— ,  189  S.  W.  275;  Slade  v.  Crum 
(1917)  —  Tex.  Civ.  App.  — ,  193  S.  W. 
723;  Ailing  v.  Vander  Stucken  (1917) 

—  Tex.  Civ.  App.  — ,  194  S.  W.  443; 
Moser  v.  Tucker  (1917)  —  Tex.  Civ. 
App.  — ,  195  S.  W.  269. 

Washington. — Coonrod  v.  Studebak- 
er  (1909)  53  Wash.  32,  101  Pac.  489; 
Crosby  v.  Wynkoop  (1910)  56  Wash. 
475,  106  Pac.  175;  Mauk  v.  Lee  (1911) 
66  Wash.  184,  119  Pac.  186. 

The  abstract  should  show  that  the 
vendor  owned  and  was  able  to  convey 
the  kind  of  title  he  had  agreed  to  con- 
vey. Geithman  v.  Eichler  (1914)  265 
IlL  579,  107  N.  E.  180. 

Under  a  contract  to  submit  an  ab- 
stract showing  a  perfect  title,  it  is 
not  enough  that  the  title  was  in  fact 
perfect,  but  it  must  appear  to  be  such 
on  the  records  of  the  county  epit- 
omized in  the  abstract.  Lessenich  v. 
Sellers  (1903)  119  Iowa,  314,  93  N.  W. 
348. 

The  object  of  an  abstract  is  to 
enable  the  vendee  to  pass  on  the  valid- 
ity of  the  title,  and  to  enable  him  to 
do  so  it  should  contain  everything 
material  concerning  its  sources  and 
condition.  Fagan  v.  Hook  (1905)  134 
Iowa,  381,  106  N.  W.  156,  modified  in 
other  respects  on  rehearing  in  (1907) 
134  Iowa,  390,  111  N.  W.  981. 

When  the  vendor  contracts  to  fur- 
nish an  abstract  of  title  the  agree- 
ment indicates  that  the  vendee  is 
to  have  a  marketable  title,  and  that 
such  title  is  to  be  shown  by  the  ab- 
stract. McCarty  v.  Helbling  (1914) 
73  Or.  356,  144  Pac.  499,  supra.  An 
agreement  to  give  a  good  and  sufficient 
warranty  deed  and  abstract  contem- 
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plates  that  the  abstract  shall  present 
a  merchantable  title  which  is  clear  as 
shown  by  the  record,  and  does  not  re- 
(^uire  litigation  to  complete.  Raddatz 
v.  Christner  (1919)  —  Neb.  — ,  178 
N.  W.  677.  A  contract  to  furnish  an 
abstract  showing  a  perfectly  clear 
title  is  not  complied  with  unless  the 
abstract  itself  proves  a  title  of  this 
character.  Slade  v.  Grum  (1917)  — 
Tex.  Civ.  App.  — ,  193  S.  W.  723,  supra. 

In  Smith  v.  Taylor  (1890)  82  CaL 
533,  23  Pac.  217,  an  agreement  to  re- 
fund a  deposit  upon  the  purchase 
price  if  the  abstract  which  the  vendor 
agreed  to  furnish  did  not  show  a  good 
title  was  held  to  require  title  of  rec- 
ord, and.  hence  the  vendee  was  not 
bound  to  make  any  investigation  out- 
side of  the  abstract. 

In  Annand  v.  Austin  (1917)  86  Or. 
403,  167  Pac.  1017,  168  Pac.  725,  the 
contract  provided  for  the  payment  of 
a  certain  portion  of  the  purchase  price 
'^hen  the  title  was  found  to  be  mar- 
ketable by  an  abstract  of  title."  It  ap- 
peared that  the  title  of  the  vendor 
according  to  the  abstract  furnished 
depended  upon  public  records  and  evi- 
dence other  than  that  disclosed  by  the 
abstract.  Under  these  circumstances 
the  abstract  was  held  not  sufficient. 
The  court  said  that  the  question  is  not 
whether  the  title  of  vendor  was  actual- 
ly marketable  as  disclosed  by  public 
record,s  and  by  evidence  other  than 
that  disclosed  by  the  abstract.  Com- 
pare with  Welch  v.  Button  (111.)  in- 
fra, III.  d. 

In  Buswell  v.  O.  W.  Kirk  Co.  (1910) 
112  Minn.  388,  128  N.  W.  459,  21  Ann« 
Cas.  837,  it  was  held  that  a  contract 
by  the  vendor  to  furnish  an  abstract 
of  title,  although  expressed  in  meager 
terms,  nevertheless  contemplated  that 
within  a  reasonable  time  after  the  ex- 
ecution of  the  contract  and  the  mak- 
ing of  the  first  payment  by  a  note,  the 
vendor  was  to  furnish  an  abstract  of 
title  which  upon  its  face  should  show 
that  he  possessed  a  good  title  of  rec- 
ord to  the  land  purchased.  The  court 
said  there  was  nothing  to  suggest  that 
the  vendee  was  to  acquire  information 
as  to  the  state  of  the  title  by  any  oth- 
er means  than  the  abstract. 

In  Coonrad  v.   Studebaker    (1909) 
7  A.L.R.— 74. 


53  Wash.  32,  101  Pac.  489,  supra,  an 
agreement  to  furnish  an  abstract 
showing  a  good  and  sufficient  title 
was  held  to  contemplate  a  record  title. 
The  .court  said  that  it  is  established 
beyond  the  necessity  of  citing  author- 
ity that  under  a  contract  like  this  the 
vendee  is  entitled  to  a  marketable 
title.  He  cannot  be  put  to  the  trouble 
of  hunting  up  testimony  outside  of 
the  record  or  of  ascertaining  whether 
or  not  there  are  any  minor  heirs,  but 
he  has  a  right  to  a  clear  title  as  shown 
by  the  record. 

In  Austin  v.  Shipman  (1911)  160 
Mo.  App.  206,  141  S.  W.  425,  the  ven- 
dor contracted  to  convey  to  the  vendee 
in  fee  simple,  clear  of  all  encum- 
brances whatever,  by  good  and  suffi- 
cient warranty  deed  and  abstract  of 
title.  The  court  said  that  this  con- 
tract evidently  meant  that  the  grantor 
will  assure  a  fee-simple  title — ''a  title 
clear  of  all  encumbrances  (excepting, 
of  course,  the  deed  of  trust,  which  the 
grantee  was  to  assume),  and,  having 
first  furnished  an  abstract  showing 
such  a  title,  convey  by  a  good  and 
sufficient  warranty  deed.  He  could  not 
convey  by  an  abstract  of  title;  nor 
could  he  assure  a  fee-simple  title, 
clear  of  all  encumbrances,  by  a  good 
and  sufficient  warranty  deed.  There- 
fore, in  order  to  give  any  meaning 
whatever  to  the  words,  'and  abstract 
of  title/  it  must  be  held  that*lhe  in- 
tention was  to  assure  a  clear  title  by 
an  abstract  of  the  record  transfers/' 

In  Bowles  v.  Umberson  (1907)  — 
Tex.  Civ.  App.  — ,  101  S.  W.  842,  the 
contention  was  made  by  the  vendor 
that  he  performed  his  agreement  to 
furnish  a  complete  abstract  of  title 
to  the  land  by  furnishing  one  which 
showed  all  the  records  disclosed  of  the 
title  to  the  land,  though  it  failed  to 
show  a  perfect  title.  In  denying  this 
contention,  the  court  said:  ''If  this 
contention  can  be  sustained,  it  would 
follow  that  it  was  not  essential  to  the 
sale  that  the  title  to  the  land,  upon 
examination  of  the  abstract,  should  be 
found  good ;  and,  therefore,  it  was  un- 
necessary for  the  plaintiffs  to  aver 
that  the  abstract  of  title  furnished 
should  show  a  good  title  in  plaintiffs 
to  the  land.     There  must  have  been 
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some  purpose  in  requiring:  the  plain- 
tiffs  to  furnish  the  defendant  'a  com- 
plete abstract  of  title  to  the  said  land." 
We  need  not  grope  in  the  dark  to  dis- 
cover  it;  for  it  is  obvious  from,  the 
very  nature  of  the  contract,  as  w^l 
as  from  the  face  of  the  written  agree- 
menty  it  was  to  enable  the  defendant 
to  ascertain  from  an  examination  of 
it  whether  plaintiffs'  title  to  the  prem- 
ises was  good.  'Title'  simply  means 
'ownership.'  One  who  claims  owner- 
ship in  land  and  agrees  to  furnish 
another,  contemplates  buying  from 
him,  a  complete  abstract  of  title  to  it, 
does  so  for  the  purpose  of  showing 
thereby  that  he  is  the  owner,  and  can 
confer,  by  sale,  title  or  ownership  in 
him  who  desires  to  buy.  The  very  fact 
that  the  one  who  desires  to  sell  agrees 
to  furnish  the  one  who  wants  to  pur- 
chase an  abstract  of  title  indicates 
that  the  title  under  which  he  claims  is 
of  such  character  that  a  complete  ab- 
stract can  be  made  of  it,  and  that  it 
is  not  such  that  must  appear  outside 
of  such  records  and  instruments  as 
abstracts  of  title  are  made  from. 
Such,  for  instance,  as  title  by  limita- 
tion, of  which  there  can  be  no  record 
or  paper.  The  contract  itself  stip- 
ulates that  'the  parties  of  the  first  part 
agree  to  furnish  a  complete  abstract 
of  title  ...  in  ample  time  for  the 
party  of  the  second  part  to  have  same 
examined  within  thirty  days  from  the 
date  hereof,  and  if  said  title  is  found 
to  be  good  then  they  agree,'  etc.  The 
obvious  meaning  of  the  agreement  is 
that  the  title  must  be  'found  good' 
before  either  of  the  parties  is  re- 
quired to  go  a  step  farther  in  the 
transaction,  or  either  can  acquire  any 
rights,  or  incur  any  liability  under 
the  agreement.  By  or  through  what 
means  is  the  title  to  be  'found  good?' 
Clearly,  by  means  of  the  'abstract  of 
title  to  be  furnished  in  ample  time  for 
the  party  of  the  second  part  to  have 
the  same  examined  within  thirty  days 
from  the  date  of  the  agreement.' " 

In  Attebery  v.  Blair  (1910)  244  111. 
863, 135  Am.  St.  Rep.  342,  91  N.  E.  475, 
it  is  said:  "A  purchaser  may,  of 
course,  contract  for  a  patent  title  or 
a  perfect  paper  title,  and  may  refuse 
to  accept  any  other,  but  all  the  facts 


upon  which  title  depends  are  not  of 
record,  and  are  not  shown  by  ab- 
stracts, and  one  who  gets  a  perfect 
paper  title  may,  after  all,  acquire  no 
real  or  beneficial  title.  In  this  case 
Blair  was  not  bound  to  accept  a  title 
resting  merely  upon  adverse  posses- 
sion under  the  Statute  of  Limitations, 
but  the  essence  of  the  contracts  was 
that  he  should  have  conveyances  giv- 
ing him  a  good  title,  free  and  clear 
from  encumbrances,  and  that  such  a 
title  should  be  shown  by  the  abstracts. 
It  was  not  implied  that  the  abstracts 
should  show  matters  not  of  record  or 
all  the  facts  and  circumstances  con- 
nected with  the  conveyances  which 
might  affect  the  title,  such  as  posses- 
sion, who  were  the  legal  heirs  of  a 
deceased  owner  where  administration 
was  not  had  within  the  jurisdiction, 
and  matters  of  that  kind.  An  abstract 
of  title  is,  in  a  legal  sense,  a  summary 
or  epitome  of  the  facts  relied  on  as 
evidence  of  title,  and  it  must  contain 
a  note  of  all  conveyances,  transfers, 
or  other  facts  relied  on  as  evidences  of 
the  claimant's  title,  together  with  all 
such  facts  appearing  of  record  as  may 
impair  the  title." 

Hi.  Might  to  supplement  ahUraet  dy 
extrinsic  matter^ 

a.  In  general. 

There  is  a  distinction  between  ac- 
tual and  apparent  breaks  in  the  record 
chain  of  title  in  so  far  as  concerns  the 
question  under  consideration  as  to  the 
right  of  the  vendee  to  a  record  title 
where  the  vendor  contracts  to  furnish 
an  abstract  showing  his  title.  In  this 
regard  it  may  be  said  that  the  au- 
thorities are  in  substantial  accord  in 
holding  that  where  there  is  an  actual 
break  in  the  chain  of  title,  and  to  show 
title  in  himself  the  vendor  must  re- 
sort to  evidence  of  extrinsic  matters, 
he  cannot  in  this  way  supplement  the 
abstract  and  require  the  vendee  to  ac- 
cept the  title,  even  though,  as  a  mat- 
ter of  fact,  he  establishes  title  to  the 
land.  Where,  however,  the  break  in 
the  chain  of  title  is  apparent  only, 
while  the  cases  are  not  agreed  in  the 
matter,  there  is  good  authority  for  Uie 
statement  that  the  abstract  may  be 
supplemented     by    explanatory    afll- 
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davits  or  other  instruments  in  writing 
or  reference  to  public  records  (other 
than  the  ordinaiy  real  property  rec« 
ords)  which  show  that,  as  a  matter  of 
fact,  the  vendor  has  a  record  title  to 
the  property.  That  is  to  say,  extrinsic 
instruments  may  be  resorted  to  where 
the  purpose  is  merely  to  show  that  in 
truth  the  title,  as  disclosed  by  the  ab- 
stract, represents  a  complete  and  con- 
tinuous chain  of  conveyances  from 
the  original  owner  to  the  vendor,  and 
the  instruments  are  not  for  the  pur- 
pose of  importing  into  the  record  a 
new  title  or  instrument  of  conveyance. 
Illinois.— Welch  v.  Button  (1875)  79 
111.  465;  Clark  v.  Jackson  (1906)  222 
111.  13,  78  N.  E.  6;  Attebery  v.  Blair 

(1910)  244  111.  869,  185  Am.  St.  Rep. 
842,  91  N.  E.  475;  Eberhardt  v.  Miller 
(1897)  71  111.  App.  215. 

Iowa.— Prichard  v.  Mulhall  (1908) 
140  Iowa,  1,  118  N.  W.  48. 

Kaiiiwa^ — ^Van  Gundy  v.  Shewey 
(1918)  90  Kan.  253,  47  L.R.A.(N.S.) 
645,  148  Pac.  720. 

MissourL  —  Austin      v.      Shipman 

(1911)  160  Mo.  App.  206,  141  S.  W. 
425. 

Oregon.— Jaeger  v.  Harr  (1912)  62 
Or.  16,  128  Pac.  61,  901. 

Texas.  —  HoUifield  v.  Landrum 
(1908)  81  Tex.  Civ.  App.  187,  71  S. 
W.  979;  Sparkman  v.  Davenport  (1918) 
—  Tex.  Civ.  App.  — ,  160  S.  W.  410. 

Washington. — Crosby  v.  Wynkoop 
(1910)  56  Wash.  475,  106  Pac.  175. 

But  in  Moser  v.  Tucker  (1917)  — 
Tex.  Civ.  App.  — ,  195  S.  W.  259,  supra, 
it  is  held  that  where  the  vendee  had 
stipulated  that  the  abstract  shall  show 
a  marketable  title,  the  covenant  will 
be  construed  to  mean  a  good  record 
title,  and  not  such  a  title  as  may  be 
shown  to  be  good  by  oral  proof  or  af- 
fidavits and  other  writings  not  sub- 
ject to  registration. 

And  in  Howe  v.  Coates  (1906)  97 
Minn.  885,  4  L.R.A.(N.S.)  1170,  114 
Am.  St.  Rep.  728,  107  N.  W.  897,  su- 
pra,  the  rule  is  stated  that  under  a 
contract  to  furnish  an  abstract  show- 
ing a  marketable  title,  the  vendee  is 
not  required  to  resort  to  evidence  de 
hors  the  record.  It  is  not  sufficient 
that  the  title  is  good  in  fact,  that  is 
capable  of  being  made  good  by  produc- 


tion of  affidavits  or  other  oral  testi- 
mony, but  it  must  be  good  of  record. 

d.  Explanatory  affidatHta* 
!•  In  general. 

Affidavits  of  credible  persons  having 
personal  knowledge  of  the  facts  may 
be  resorted  to  to  supplement  abstracts, 
in  order  to  explain  apparent  breaks 
or  defects  in  the  record  chain  of  title 
by  showing  that,  as  a  matter  of  fact, 
the  record  presents  continuous  trans- 
fers from  the  different  title  owners 
down  to  the  present  vendor.  The  affi- 
davits, however,  must  disclose  suffi- 
cient facts  to  show  that  the  record 
title  is  in  fact  complete. 

In  this  regard  it  is  to  be  remembered 
that  affidavits  presented  with  an  ab- 
stract are  ex  parte  statements,  and  the 
affiants  are  not  subjected  to  cross- 
examination,  hence  the  statements 
contained  in  the  affidavit  should  leave 
nothing  to  conjectu're.  Clark  v.  Jack- 
son (1906)  222  lU.  18,  78  N.  E.  6. 

In  Clark  v.  Jackson  (111.)  supra,  it 
is  pointed  out  that  where  it  is  sought 
to  cure  an  apparent  break  in  a  chain 
of  title  by  affidavit  showing  that  sub- 
sequent grantors  were  the  sole  heirs 
at  law  of  the  record  holder  of  the  title, 
such  affidavits  should  not  be  based 
upon  a  conclusion  of  the  affiants,  but 
they  should  contain  statements  of  the 
facts  as  to  the  family  history  of  the 
deceased  with  reference  to  the  heir- 
ship, and  state  in  this  regard  whether 
or  not  the  deceased  was  survived  by 
children,  and,  if  so,  whether  or  not 
such  children  are  still  surviving,  and 
if  they  have  deceased,  it  should  ap- 
pear who  their  heirs  are. 

In  Linscott  v.  Moseman  (1911)  84 
Kan.  541,  114  Pac.  1088,  supra,  the 
abstract  showed  an  oil  or  gas  lease 
upon  the  land  the  vendor  had  con- 
tracted to  convey.  This  defect  in  the 
title  was  held  not  cured  by  an  affidavit 
,  attached  to  the  abstract  reciting  that 
the  lease  was  void  for  noncompliance 
with  its  terms  in  that  no  work  had 
been  done  under  it,  the  affidavit  fail- 
ing to  identify  the  affiant  or  to  show 
his  place  of  residence  or  that  he  would 
be  available  as  a  witness  to  the  facts 
to  which  the  affidavit  related. 
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2.  Heirship. 

An  apparent  break  in  the  record 
chain  of  title  is  caused  by  the  death 
of  the  record  owner  of  the  land,  and  a 
subsequent  conveyance  thereof  by  his 
heirs.  This  apparent  defect,  by  the 
weight  of  authority,  may  be  cured  by 
affidavits  sufficiently  identifying  the 
heirs,  and  showing  their  right  to  con- 
vey the  premises  free  and  clear  of  any 
liability  for  the  debts  of  the  ancestor. 
(As  to  the  sufficiency  of  the  affidavit 
see  supra,  a,  1.) 

Illinois.— Attebery  v.  Blair  (1910) 
244  111.  363,  135  Am.  St.  Rep.  342,  91 
N.  E.  475;  Clark  v.  Jackson  (1906)  222 
111.  13,  78  N.  E.  6. 

Iowa.— Prichard  v.  Mulhall  (1908) 
140  Iowa,  1,  118  N.  W.  43. 

Kansas. — ^Van  Gundy  v..  Shewey 
(1913)  90  Kan.  253,  47  L.R.A.(N.S.) 
46,  143  Pac.  720. 

Missouri.  —  Austin  v.  Shipman 
(1911)  160  Mo.  App.  206,  141  S.  W. 
425. 

Oregon. — Jaeger  v.  Harr  (1912)  62 
Or.  16,  123  Pac.  61,  901. 

Washington.  —  Crosby  v.  Wynkoop 
(1910)  56  Wash.  475,  106  Pac.  175. 
(As  to  the  right  to  show  heirship  by 
a  recital  in  the  instrument  of  con- 
veyance, see  infra.  III.  b.) 

In  Attebery  v.  Blair  (111.)  supra, 
objections  were  made  to  the  abstract 
that  it  did  not  show  the  issuance  of 
patents,  although  showing  purchase  of 
the  land  from  the  government;  nor 
did  it  show  that  certain  deeds  in  the 
chain  of  title  were  under  the  seals  of 
the  grantors  or  seals  of  the  officers 
taking  the  acknowledgments;  that  ft 
did  not  appear  whether  or  not  certain 
grantors  and  mortgagors  were  mar- 
ried or  single,  and  it  was  not  shown 
of  record  who  were  the  heirs  of  de- 
ceased owners.  These  defects  or  ir- 
regularities were  held  to  be  cured  by 
affidavits  attached  to  the  abstract.  The 
court  said  that  "affidavits  are  as  satis- 
factory evidence  of  such  facts  as  a 
statement  by  the  grantor  himself  in 
the  instrument  or  the  certificate  of 
the  officer  taking  the  acknowledgment, 
which  is  nothing  more  than  the  state- 
ment of  a  matter  which  the  officer  is 
not  required  or  authorized  to  certify 
to  so  as  to  make  his  certificate  evidence 


of  the  fact.  Either  the  certificate  or 
the  affidavit  is  accepted  in  real  estate 
transactions  as  evidence  of  the  facf 

In  Prichard  v.  Mulhall  (Iowa)  su- 
pra, a  contract  to  furnish  an  abstract 
showing  a  good  and  perfect  title  in 
the  vendor  was  held  to  have  been  com- 
plied with  although  a  break  in  the 
chain  of  title  was  shown  by  the  ab- 
stract, the  abstract  being  supplement- 
ed by  affidavits  in  this  regard  show- 
ing that  certain  grantors  in  the  deed 
in  the  chain  of  title  were  the  sole  heirs 
at  law  of  the  preceding  record  holder 
of  the  title.  The  affidavits  also  showed 
the  payment  of  the  debts  of  the  de- 
ceased. The  court  said  that  the  affi- 
davit showing  the  payment  and  dis- 
charge of  all  the  debts,  especially  in 
view  of  the  fact  that  four  years  had 
elapsed  after  the  death  of  the  intes- 
tate, and  the  further  fact  that  the  ven- 
dee made  no  objection  to  the  abstract 
after  its  correction  and  return  after 
objections  had  been  made  thereto,  was 
a  sufficient  answer  to  the  statement 
that  the  abstract  did  not  show  title. 

In  Van  Gundy  v.  Shewey  (Kan.)  su- 
pra, it  appeared  that  a  deed  in  the 
chain  of  title  was  executed  by  the 
reputed  heirs  of  a  deceased  owner 
of  the  land.  It  was  held  that  the 
abstract  might  be  supplemented  by 
attaching  to  it  affidavits  of  creditable 
persons  having  knowledge  of  the  facts 
and  showing  that  the  deceased  owner 
died  intestate,  that  all  claims  against 
his  estate  had  been  satisfied,  and  that 
the  grantors  were  his  sole  heirs  and^ 
all  of  them  had  capacity  to  convey. 

In  Austin  v.  Shipman  (Mo.)  supra, 
it  appeared  that  there  was  an  appar- 
ent break  in  the  chain  of  title  and 
this  the  vendor  undertook  to  cure  by 
an  affidavit  attached  to  the  abstract 
showing  that  this  apparent  break  was 
due  to  the  death  of  the  owner  of  the 
land  and  the  conveyance  thereof  by 
his  heirs.  It  did  not,  however,  appear 
^that  there  had  been  any  administra- 
tion of  the  decedent's  estate  or  the 
payment  of  his  debts,  and  upon  this 
ground  the  abstract  was  held  defec- 
tive, since  if  the  decedent  was  indebt> 
ed  at  the  time  of  his  death  and  these 
debts  had  not '  been  paid,  they  re- 
mained upon  his  estate. 
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Upon  this  point,  in  Jaeger  v.  Harr 
(Or.)  supra»  the  court  said:  'In  ad- 
dition to  what  may  be  acquired  from 
the  public  records,  further  informa- 
tion mhy  also  be  necessary  and  should 
be  furnished  by  the  vendor  from  other 
sources  than  the  public  records.  In 
cases  of  descent,  where  there  has  been 
no  administration  or  probate  record, 
additional  information  of  heirship  or 
descent  may  be  supplied  by  affidavits 
or  other  means.  Also  in  regard  to 
marriages,  of  which  no  record  is  or- 
dinarily kept,  'yet,  even  where  such 
registers  are  kept,  the  information 
they  furnish  must  often  be  supple- 
mented by  evidence  aliunde,  in  order 
to  show  identity  of  person.  This  evi- 
dence usually  takes  the  form  of  an 
affidavit,  reciting  the  facts.  Such  af- 
fidavits being  only  ex  parte  statements, 
and  because,  not  being  made  under 
the  sanction  of  a  court,  or  in  any  legal 
proceeding,  are  not  strictly  evidence 
for  any  purpose,  yet,  l>eing  usually  all 
that  can  be  adduced,  they  are  resorted 
to  by  counsel  under  a  choice  of  diffi- 
culties, and  have  been,  as  it  were,  by 
common  consent  of  the  profession, 
adopted  as  competent  proof  in  the  ex- 
amination of  titles  and  the  testimony 
taken  as  corroborative  evidence  of 
general  reputation,  etc.  Again,  such 
affidavits,  though  inadndssible  under 
the  rules  of  evidence,  are  valuable  for 
the  reason  that  they  show  that  living 
persons  can  at  the  time  establish  the 
facts  thereto  recited.' " 

In  Crosby  v.  Wynkoop  (Wash.)  su- 
pra, a  contract  to  convey  a  good  title, 
as  shown  by  an  abstract,  was  held  not 
complied  with  where  it  appeared  that 
in  the  chain  of  title,  as  shown  by  the 
abstract,  there  was  a  conveyance  by 
persons  claiming  to  be  the  heirs  of  one 
of  the  grantors,  and  there  was  no  evi- 
dence to  show  that  such  persons  were 
the  heirs  except  an  ex  parte  affidavit 
filed  for  record  in  the  office  of  the 
county  auditor. 

In  Campbell  v.  Harsh  (1912)  81 
Okla.  436,  122  Pac  127,  however,  it  is 
held  that  neither  recitals  in  deeds  of 
conveyance  nor  affidavits  showing  that 
subsequent  grantors  in  a  chain  of 
title  are  the  sole  heirs  at  law  of  the 
record  title  holder  are  sufficient  to 


cure  a  defect  in  a  record  title  as  shown 
by  the  abstract,  where,  by  the  terms 
of  the  contract,  the  vendor  agreed  to 
exhibit  an  abstract  showing  a  perfect 
title  in  him.  The  broad  view  is  taken 
in  this  case  that  apparent  breaks  in 
the  chain  of  title  cannot  be  cured  by 
recitals  in  deeds  in  the  chain  of  title 
or  by  affidavits  attached  to  the  ab- 
stract. 

3*  Identity, 

Where  there  is  a  question  as  to  the 
identity  of  a  grantor  in  one  instru- 
ment in  the  chain  of  title  with  that  of 
a  grantee  in  a  preceding  instrument, 
due  to  a  misspelling  of  the  Christian 
name  or  to  the  use  of  the  full  surname 
in  one  instrument  and  only  the  initials 
in  the  other,  and  the  like,  such  iden- 
tification may  be  made  by  affidavit  of 
some  credible  person  having  knowl- 
edge of  the  facts. 

Illinois.— Attebery  v.  Blair  (1910) 
244  111.  363,  135  Am.  St.  Rep.  342,  91 
N.  E.  475;  Geithman  v.  Eichler  (1914) 
265  111.  579,  107  N.  E.  180. 

Oregon.— Jaeger  v.  Harr  (1912)  62 
Or.  16,  123  Pac.  61,  901. 

Texas.  —  Hollifield  v.  Landrum 
(1903)  31  Tex.  Civ.  App.  187,  71  S.  W. 
979;  Sparkman  v.  Davenport  (1913)  — 
Tex.  Civ.  App.  — ,  160  S.  W.  410.  (As 
to  the  right  to  identify  grantor  with 
grantee  in  preceding  instrument  in 
the  chain  of  title,  see  infra.  III.  b.) 

In  Attebery  v.  Blair  (111.)  supra, 
it  is  pointed  out  that  where  the  initials 
of  a  party  are  given,  the  identity  may 
be  shown  by  other  evidence  and  by 
the  fact  that  no  adverse  claim  was 
ever  set  up  to  the  property.  In  this  case 
the  name  of  the  grantee  was  spelled 
Felker,  when  his  name,  in  fact,  was 
Felkel,  and  it  was  shown  by  affidavit 
that  the  name  was  so  spelled  through 
error;  that  no  person  by  the  name  of 
Felker  ever  had  or  claimed  any  inter- 
est in  the  land. 

In  Hollifield  v.  Landrum  (Tex.)  su- 
pra, it  appeared  that  the  contract 
merely  provided  that  if  the  title  to  the 
property  was  good  and  possession  was 
not  taken  within  a  certain  time  after 
the  delivery  of  the  abstract,  the  ven- 
dee should  forfeit  the  deposit  money 
paid.  This  contract  was  held  to  re- 
quire an  abstract  showing  record  title. 
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and  it  was  held  that  this  abstract 
might  be  supplemented  by  an  affidavit 
showing  that  an  apparent  break  in  the 
title  was  due  to  the  fact  that  the 
grantee  in  one  deed  in  the  chain  of 
title  and  the  executing  grantor  in  the 
next  deed  in  the  chain  of  title  were 
one  and  the  same  person,  although,  in 
executing  the  deed  as  grantor,  he  did 
not  use  the  same  name  as^that  used  in 
the  deed  conveying  title  to  him. 

In  Geithman  v.  Eichler  (III.)  supra, 
it  appeared  that  the  abstract  showed 
a  conveyance  of  the  land  to  one  Noah 
C.  Anderson.  The  next  conveyance 
was  by  Noah  C.  Amiston  as  grantor. 
It  was  conceded  that  the  abstract 
might  have  been  supplemented  by  evi- 
dence of  facts  and  circumstances  ex- 
planatory of  the  record,  showing  that 
the  insertion  in  the  deed  of  the  name 
''Anderson"  was  a  mistake  and  that 
the  conveyance  was  actually  to  Amis- 
ton.  The  court  said  that  in  such  case 
the  requirement  of  the  covenant  to 
convey  a  marketable  title  to  be  shown 
by  an  abstract  would  have  been  com- 
plied with;  but  in  the  absence  of  any 
such  parol  evidence^  the  abstract  was 
held  to  be  insufficient. 

4.  In  relation  to  limitationa  or  adverse 

posBesaion, 

(As  to  adverse  possession  generally, 
see  infra,  III.  e.) 

In  Eberhardt  v.  Miller  (1897)  71  IlL 
App.  215,  it  was  held  that  an  abstract 
was  sufficient  in  connection  with  affi- 
davits making  it  appear  that  posses- 
sion of  the  vendor  was  under  a  tax 
title  and  there  were  no  persons  inter- 
ested in  the  title  to  the  land  who  were 
under  disability  through  infancy  or 
coverture  or  any  other  cause,  and  that 
prescriptive  title  in  the  vendor  by  pos- 
session for  twenty  years  matured 
within  a  short  time  after  the  vendee 
had  purchased  the  land,  and  that  the 
vendor  also  claimed  title  by  reason  of 
possession  under  his  tax  deeds  and  the 
payment  of  taxes  for  more  than  seven 
years,  at  the  time  he  entered  into  the 
agreement  to  convey.  The  court  said : 
"Very  few  titles  are  perfect  in  and 
of  the  record.  Where  there  is  a 
change  of  ownership  by  operation  of 
law  consequent  upon  the  death  of  the 
owner   intestate,    it   is   necessary   to 


prove  by  parol  upon  whom  the  title  is 
cast,  and  where  title  is  based  in  whole 
or  in  part  upon  the  operation  of  the 
Statutes  of  Limitation,  parol  proof  is 
necessary  with  reference  to  possession 
and  the  like.  We  suppose  it  is  the 
usual  practice  in  making  abstracts  of 
title  to  manifest  such  facts  by  the 
affidavits  of  persons  cognizant  thereof, 
and  while  such  affidavits  are  not  legal 
proof  of  the  matters  therein  set  forth, 
they  are  usually  accepted  as  sufficient 
for  the  purpose."    See  infra.  III.  e. 

However,  in  Adkins  v.  Gillespie 
(Tex«)  infra,  III.  e,  it  is  held  that  un- 
der a  contract  to  furnish  an  abstract 
showing  a  marketable  title,  the  show- 
ing of  title  by  limitations  based  upon 
an  ex  parte  affidavit  attached  to  tiie 
abstract  is  wholly  insufficient.  The 
court  said  that  the  mere  ex  parte  affi- 
davit of  the  party  as  to  limitations 
forming  part  of  the  abstract  of  the 
title,  even  when  placed  of  record,  is 
purely  hearsay,  and  not  admissible  in 
evidence,  and  hence  not  record  evi- 
dence of  title.    See  infra. 

6,  Marriage. 

In  Singer  v.  Guy  Invest.  Go.  (1910) 
60  Wash.  674,  111  Pac.  886,  it  ap- 
peared that  there  was  a  defect  in  the 
abstract  of  title  in  that  it  did  not  show 
whether  a  certain  grantor  in  an  in- 
strument in  the  chain  of  title  was  mar- 
ried or  single  when  she  acquired  the 
property.  This  defect  was  held  to  be 
cured  by  an  affidavit  by  this  grantor 
to  the  effect  that  she  was  a  widow  at 
the  time  she  acquired  title  to  the  prop- 
erty. The  court  said  that  such  an  af- 
fidavit was  certainly  as  binding  as  a 
mere  recital  in  a  deed.  And  see  to  the 
same  effect  Jaeger  v.  Harr  (Or.)  su- 
pra, III.  b,  3. 

Oi  Recitals  in  deeds. 

In  Sparkman  v.  Davenport  (1913) 
—  Tex.  Civ.  App.  — ,  160  S.  W.  410, 
supra,  one  of  the  conveyances  in  the 
chain  of  title  was  by  the  executor  and 
the  widow  and  persons  claiming  to 
be  the  devisees  under  the  will  of  the 
record  owner  of  the  title.  It  was  held 
that  in  absence  of  any  showing  by  af- 
fidavit that  the  grantors  in  the  deed 
were  the  only  parties  entitled  to  the 
land  under  the  devise,  the  mere  decla- 
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ration  in  the  deed  that  the  grantors 
were  the  only  parties  who  by  the  will 
of  the  record  owner  had  any  title  or 
interest  in  the  land  was  not  suflkient. 

In  Peckham  v.  Stewart  (1893)  97 
Cal.  147,  31  Pac.  928,  a  contract  en- 
titled the  vendee  to  a  perfect  title  of 
record.  Such  title  was  held  not  poch 
sessed  by  the  vendor  where,  in  the 
chain  of  title,  there  was  a  conveyance 
to  a  person  by  the  name  of  K.  F.  Red- 
mond and  a  subsequent  conveyance 
in  the  name  of  E.  F.  Redman,  although 
the  instrument  of  conveyance  con- 
tained a  recital  that  the  grantor  de- 
rived title  to  the  land  under  the  name 
of  K.  F.  Redmond,  which  name  was 
erroneously  written,  but  that  the 
grantor  was  the  identical  person  to 
whom  such  conveyance  was  in  fact 
made. 

Where  the  abstract  shows  a  mort- 
gage f  orefclosure  under  a  power  of  sale 
contained  in  the  mortgage,  it  is  not 
sufficient  if  the  foreclosure  deed  re- 
cites that  the  mortgage  contained  such 
a  power  of  sale.  Bryan  v.  Straus 
Bros.  (1909)  157  Mich.  49,  121  N.  W. 
301. 

In  Campbell  v.  Harsh  (1912)  31 
OUa.  436,  122  Pac.  127,  it  is  held  that 
neither  recitals  in  deeds  nor  affidavits 
are  sufficient  to  cure  a  gap  in  the  chain 
of  title  due  to  the  death  of  the  record 
owner  and  the  subsequent  conveyance 
of  the  land  by  his  heirs. 

However,  in  Singer  v.  Guy  Invest. 
Co.  (1910)  60  Wash.  674,  111  Pac.  886, 
supra,  in  holding  an  affidavit  sufficient 
as  to  whether  or  not  a  certain  grantor 
in  an  instrument  in  the  chain  of  title 
was  married  or  single  when  she  ac- 
quired the  title,  the  court  remarked 
that  such  an  affidavit  was  certainly  as 
binding  as  a  mere  recital  in  a  deed. 


d.  Letters, 

In  Welch  v.  Button  (1875)  79  UI. 
465,  a  contract  to  furnish  an  abstract, 
with  a  provision  that  if  the  abstract 
showed  a  good  title,  the  vendee  was  to 
pay  a  certain  sum  of- money,  was  held 
not  to  require  an  abstract  on  its  face 
showing  a  good  title,  where  the  ab- 
stract was  supplemented  by  letters 
from  the  state  auditor's  office  contain- 
ing statements  as  to  the  records  in  that 


oflke  which,  together  with  the  ab- 
stracty  evidenced  a  good  title  in  the 
vendor.  But  see  upon  the  point  of 
extrinsic  records  Annand  v.  Austin 
(Or.)  supra,  II.  1. 

e.  Proof  of  title  by  adverse  possession, 

(As  to  the  right  to  complete  a  rec- 
ord title  by  affidavits  showing  title  by 
limitations  or  adverse  possession  see 
supra,  b,  4.) 

Where  the  vendor  covenants  to  fur- 
nish an  abstract  showing  his  title  to 
the  land,  it  is  not  enough  that  as  a 
matter  of  fact  he  has  a  good  title  to 
the  land,  but  he  must  exhibit  an  ab- 
stract showing  such  title;  in  other 
words,  a  title  of  record  is  required. 
This  is  to  be  shown  by  the  abstract, 
hence  it  is  very  generally  held  that 
since  the  title  by  adverse  possession 
is  not  a  title  of  record  and  is  neces- 
sarily dependent  upon  evidence  of 
facts  extrinsic  to  the  abstract,  a  title 
of  this  character  does  not  comply 
with  the  contract. 

United  States.  —  Day  v.  Mountin 
(1905)  70  C.  C.  A.  190,  137  Fed.  756. 

Alabama.  —  McDennis  v.  Finch 
(1916)  197  Ala.  76,  72  So.  352. 

Arkansas. — Mays  v.  Blair  (1915) 
120  Ark.  69,  179  S.  W.  331 ;  Shelton  v. 
Ratterree  (1915)  121  Ark.  482,  181  S. 
W.  288. 

California* — Benson  v.  Shotwell 
(1890)  87  Cal.  49,  25  Pac.  249;  Mo- 
Croskey  v.  Ladd  (1891)  8  Cal.  Unrep. 
423,  28  Pac.  216,  affirmed  in  (1892)  9& 
Cial.  455,  31  Pac.  558;  Gwin  v.  Cale- 
garis  (1903)  139  Cal.  384,  73  Pac.  851. 

Illinois.— Page  v.  Greeley  (1874)  7& 
111.  400;  Bear  v.  Fletcher  (1911)  252 
111.  206,  96  N.  £.  997.  Compare  with 
Eberhardt  v.  Miller,  supra.  III.  a. 

Indiana.  —  Constantino  v.  East 
(1893)  8  Ind.  App.  291,  86  N.  E.  844. 

Iowa. — Fagan  v.  Hook  (1905)  134 
Iowa,  381,  106  N.  W.  156,  111  N.  W. 
981. 

Kansas.— Beeler  v.  Sims  (1914)  91 
Kan.  757,  139  Pac.  371,  affirmed  on  re- 
hearing in  (1914)  93  Kan.  218,  144 
Pac.  237. 

Massachusetts. — Noyes  v.  Johnson 
(1885)  139  Mass.  436,  31  N.  E.  767. 

Michigan* — Ogooshevitz  v.  Arnold 
(1914)  197  Mich.  203,  163  N.  W.  946,. 
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165  N.  W.  633 ;  Lake  Erie  Land  Co.  v. 
Chiliniski  (1917)  197  Mich.  214,  163 
N.  W.  929. 

MiflsourL — ^Redman  v.  Adams  (1901) 
165  Mo.  60,  66  S.  W.  300;  Danzer  v. 
MoEBSCHEL  (reported  herewith)  ante, 
1162;  Thompson  v.  Dickerson  (1897) 
68  Mo.  App.  585;  Bruce  v.  Wolfe  (1903) 
102  Mo.  App.  384,  76  S.  W.  728;  St. 
Clair  V.  Hellweg  (1913)  178  Mo.  App. 
660,  159  S.  W.  17. 

New  York.— Hennig  v.  Smith  (1915) 
151  N.  Y.  Supp.  444. 

Texas. — ^Bowles  v.  Unberson  (1907) 
—  Tex.  Civ.  App.  — ,  101  S.  W.  842; 
McLaughlin  v.  Brown  (1910)  —  Tex. 
Civ.  App.  — ,  126  S.  W.  292;  Nicholson 
V.  Lieber  (1913)  —  Tex.  Civ.  App. 
— ,  153  S.  W.  641;  McLane  v.  Petty 
(1913)  —  Tex.  Civ.  App.  — ,  159  S.  W. 
891;  Wright  v.  Glass  (1915)  —  Tex. 
Civ.  App.  — ,  174  S.  W.  717 ;  Adkins  v. 
Gillespie  (1916)  —  Tex.  Civ.  App.  — , 
189  S.  W.  275;  Ailing  v.  Vander 
Stucken  (1917)  —  Tex.  Civ.  App.  — , 
194  S.  W.  443. 

Washingtoiu  —  Watson  v.  Boyle 
(1909)  55  Wash.  141,  104  Pac.  147. 

It  has  been  held  that  a.  break  in  the 
chain  of  title  cannot  be  cured  by  ad- 
verse possession  where  the  contract 
is  to  convey  the  land  by  warranty  deed 
with  abstract  showing  good  title.  The 
court  said  that  "the  title  may  be  good; 
but  one  to  whom  an  abstract  showing 
good  title  has  been  promised  as  a  con- 
dition precedent  is  not  bound  to  accept 
Any  evidence  thereof  except  that  con- 
tained in  the  abstract.  The  vendee  in 
such  a  case  is  not  required  to  accept 
or  rely  on  parol  evidence  of  title,  or 
information  dehors  the  records,  or  the 
word  of  the  vendor.  That  the  title 
was  not  only  to  be  good,  but  that  the 
abstract  was  to  so  exhibit  it,  was  a 
valuable  consideration  in  entering 
into  the  agreement;  for  everyone  rec- 
ognizes the  superior  salability  of  land 
with  good  paper  title."  Fagan  v.  Hook 
(Iowa)  supra. 

In  McLane  v.  Petty  (1913)  —  Tex. 
Civ.  App.  — ,  169  S.  W.  891,  the  court 
said  that  an  agreement  to  furnish  an 
Abstract  showing  a  good  title  was  not 
complied  with  where  the  abstract  in- 
•dicated  that  the  title  to  a  portion  of 
the  land  depended  upon  a  limitation 


statute,  since  the  contract  required  a 
good  record  title. 

In  Ogooshevitz  v.  Arnold  (1917) 
197  Mich.  203,  163  N.  W.  946,  modified 
on  rehearing  in  (1917)  197  Mich.  212, 
165  N.  W.  683,  it  was  held  that  an 
agreement  to  furnish  an  abstract^ 
shoving  a  clear  title  was  not  coniplied' 
with  by  giving  evidence  of  a  clear 
title  by  prescription,  such  title  not  be- 
ing established  of  record  and  resting 
upon  parol  testimony.  The  court  said 
that  ^'a  clear  title,  as  matter  of  record 
and  as  shown  by  abstract,  is  one 
thing;  while  a  clear  title  by  prescrip- 
tion, made  good  by  the  Statute  of 
Limitations,  and  presumptions  which 
may  arise  from  undisputed  possession, 
and  shown  by  parol  testimony,  is  an- 
other thing.  They  are  by  no  means 
synonymous  terms.  We  know,  as  mat- 
ter of  common  knowledge,  that,  in  buy- 
ing and  soling  real  estate,' abstracts 
are  usually  desired  by  the  purchaser, 
in  order  that  they  may  be  submitted 
to  those  skilled  in  the  law  for  an 
opinion  as  to  their  validity.  A  clear 
title,  as  matter  of  record,  is  much 
more  desirable,  much  more  valuable, 
much  more  salable,  than  one  depend- 
ing for  validity  upon  the  testimony 
and  memory  of  witnesses.  A  clear 
title,  dhown  to  be  such  by  an  abstract, 
and  resting  on  the  record,  was  one  of 
the  valuable  considerations  of  this 
contract.  It  was  what  the  parties  con- 
tracted for,  and  the  obligation  to  fur- 
nish it  was  not  discharged  by  furnish- 
ing any  other  title." 

In  Wright  v.  Glass  (1915)  —  Tex. 
Civ.  App.  — ,  174  S.  W.  717,  it  ap- 
peared that  the  contract  was  for  an 
abstract  of  title  to  be  sent  to  a  desig- 
nated person  for  examination.  The 
contract  was  held  to  require  an  ab- 
stract showing  a  record  title.  The 
court  said  that  "contracting,  as  the 
parties  did,  for  an  abstract  of  the  title 
to  the  land,  and  that  it  should  be  sent 
to  an  attorney  of  the  purchaser  for 
examination,  comprehends  the  purpose 
of  the  parties  that  the  abstract  ex- 
hibited should  be  subject  to  reasonable 
examination  and  approval  by  the  pur- 
chaser. A  provision  that  the  abstract 
should  be  first  sent  to  an  attorney  'for 
examination'  would  be  meaningless  un- 
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less  construed  as  words  intended  to 
be  appropriate  to  a  condition  that  if 
after  reasonable  examination  by  the 
attorney  the  abstract  exhibited  failed 
to  show  a  good  title  in  the  vendor,  the 
purchaser  was  not  then  bound  to  con<^ 
jsummate  the  purchase  and  should  not 
forfeit  his  earnest  money.  There 
would  be  no  necessity  for  an  'abstract 
to  the  land'  unless  it  was  for  the  pur- 
pose  of  exhibiting  a  record  title.  As 
ordinarily  used  and  understood  'an  ab- 
stract' is  simply  a  compilation  in 
abridged  form  of  the  record  of  the 
title.  In  this  meaning  of  the  term»  as 
commonly  understood,  such  construe- 
tion  of  the  contract  should  be  adopt- 
ed as  would  require  an  abstract  show- 
ing a  good  record  title.  An3rthing  less 
than  this  would  not  satisfy  the  term 
and  earry  out  the  implied  intention 
of  the  parties.  The  terms  used  by  the 
parties  exclude,  it  is  thought,  any  ex- 
pectation on  the  part  of  the  purchaser 
that  there  would  be  offered  to  him  a 
title  by  limitation,  depending,  as  it 
does,  upon  facts  outside  of  and  in- 
dependent of  the  records.  In  the  ab- 
sence of  adjudication  in  some  way,  a 
title  by  limitation  is  not  settled." 

In  Stevenson  v.  Polk  (1887)  71 
Iowa,  278,  32  N.  W.  840,  it  appeared 
that  the  vendor  had  agreed  to  furnish 
an  abstract,  but  he  did  not  trace  his 
title  back  to  the  government  by  intro- 
ducing in  evidence  deeds  from  the 
grantors.  He  simply  showed  the  con- 
veyance of  the  real  estate  to  him,  and 
that  he  had  been  in  open,  notorious, 
and  undisturbed  possession  of  the 
premises  for  more  than  ten  years. 
This  was  held  sufficient  evidence  of 
title.  The  court  said :  "The  intestate 
agreed  that  he  would  furnish  an  'ab- 
stract.' This  we  understand  to  mean 
that  he  would  furnish  an  abstract  of 
the  records  in  the  recorder's  office, 
and  of  all  the  records  showing  title  in 
himself.  The  object  of  this  abstract 
was  to  enable  the  defendants  to  de- 
termine as  to  the  sufficiency  of  the 
title,  and  facilitate  their  examination 
of  the  records.  The  abstract  fur- 
nished showed  to  whom  the  land  was 
conveyed  by  the  government,  and  by 
and  to  whom  it  was  afterwards  con- 
veyed.   Such  abstract  was  examined 


by  the  defendants  or  their  attorneys, 
and  certain  objections  made  thereto. 
Certain  defects  were  pointed  out.  It 
is  not  pleaded  as  a  defense  that  the 
intestate  did  not  have  a  title  to  any 
specific  part  of  the  land,  but  that  such 
title  was  defective  only.  We  there>^ 
fore  think  the  plaintiffs  were  not  re- 
quired to  trace  their  title  back  to  the 
government,  by  the  introdoctioQ  of 
deeds  or  other  evidences  of  title.  The 
title  of  the  intestate  was  shown  and 
exhibited  by  the  abstract,  and  the  de- 
fendants were  required  either  to  ac* 
cept  or  reject  it  within  a  reasonable 
time.  They  were  in  no  respect  bound 
by  it.  But  it  amounted  to  an  exhibi* 
tion  of  title  on  the  part  of  the  intes- 
tate, and  should  have  the  same  effect 
as  if  he  had  placed  in  the  hands  of 
the  defendants  all  patents  and  deeds- 
showing  such  a  title  as  the  defendants- 
were  entitled  to  under  contract,  which 
undoubtedly  was  a  fee-simple  title 
which  would  vest  in  them  absolute 
ownership  of  the  real  estate  free  of 
encumbrances." 

In  Page  v.  Greeley  (1874)  75  IlL 
400,  supra,  it  is  held  that  a  title  by 
adverse  possession  does  not  meet  the 
requirements  of  a  covenant  to  exhibit 
and  convey  a  good  title  of  record, 
since  such  title  is  based  upon  extrin«- 
sic  facts  in  parol.  The  court  said  that 
where  a  purchaser  has  contracted  for 
a  good  title  of  record,  and,  upon  a  bill 
filed  by  the  vendor,  it  appeared  that 
the  latter  had  not  such  title  as  he 
covenanted  to  convey,  for  the  court  to 
permit  the  vendor  to  establish  a  title 
dependent  upon  adverse  possession^ 
under  a  statute  of  limitations,  and 
compel  the  vendee  to  take  that  as  a 
substitute  for  what  was  contracted 
for,  is,  in  effect,  for  the  court  to  make 
a  new  contract  for  the  parties,  and 
then  execute  it.  In  the  very  nature 
of  things,  a  good  title  of  record  in  real 
estate  must  be  more  reliable,  and  con- 
sequently more  valuable  and  desirable, 
than  one  dependent  upon  a  variety  of 
extrinsic  circumstances  to  be  estab- 
lished by  parol  evidence. 

In  McDennis  v.  Finch  (1916)  197 
Ala.  76,  72  So.  352,  supra,  the  agree- 
ment was  to  furnish  an  abstract  of 
title  to  be  approved  by  the  attorneys 
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for  the  vendee.  Title  by  adverse  pos- 
ftession  was  held  not  sufficient,  espe- 
cially where  the  character  and  con- 
tinuity of  the  possession  involved 
matters  of  such  uncertainty  as  could 
only  be  removed  by  judicial  proceed- 
ings. 

In  Nicholson  v.  Lieber  (1918)  — 
Tex.  Civ.  App.  — ,  163  S.  W.  641,  an 
agreement  by  the  vendor  to  furnish 
an  abstract  of  title  brought  down  to 
date  was  held  to  require  an  abstract 
showing  the  record  title,  and  was  not 
complied  with  by  an  abstract  which 
was  incomplete  without  the  aid  of  evi- 
dence establishing  title  by  adverse 
possession. 

In  Hennig  v.  Smith  (1915)  151  N.  Y. 
Supp.  444,  it  appeared  that  the  vendor 
contracted  to  furnish  the  vendee  an 
abstract  showing  a  good  and  market- 
able title.  This  contract  was  held  to 
require  a  title  which  would  appear  to 
be  marketable  by  the  abstract,  and  not 
by  way  of  adverse  possession. 

In  Bruce  v.  Wolfe  (1903)  102  Mo. 
App.  384,  76  S.  W.  723,  supra,  an  agree- 
ment to  give  a  clear  abstract  of  title 
showing  title  fully  vested  in  the  ven- 
dor was  held  not  complied  with  by  an 
abstract  showing  that  an  early  deed  in 
the  chain  of  title  misdescribed  the 
land,  and  this  defect  is  not  cured  by 
evidence  showing  such  occupation  of 
the  land  as  would  vest  title  in  the 
vendor  under  the  Statute  of  Limita- 
tions. 

In  Thompson  v.  Dickerson  (1897)  68 
Mo.  App.  535,  supra,  a  break  in  the 
chain  of  title  was  held  not  susceptible 
of  being  cured  by  proof  of  adverse 
possession,  where  the  contract  was  to 
furnish  an  abstract  showing  a  fee- 
simple  title. 

In  Lake  Erie  Land  Co.  v.  Chiliniski 
(1917)  197  Mich.  214,  163  N.  W.  929, 
supra,  it  is  held  that  where  a  contract 
for  the  sale  of  real  estate  provides  for 
the  delivery  by  the  vendor  of  an  ab- 
stract showing  merchantable  title,  if 
the  abstract  does  not  on  its  face  show 
a  merchantable  title  and  it  requires 
parol  proof  to  establish  the  fact  that 
the  title  is  merchantable,  the  contract 
is  not  complied  with,  hence,  title  by 
adverse  possession  is  not  sufficient. 

In  Bear  v.  Fletcher  (1911)  252  IIL 


206,  96  N.  E.  997,  supra,  the  rule  is 
stated  that  where  the  language  of  the 
contract  requires  the  vendor  to  fur- 
nish the  vendee  with  a  perfect  record 
title  and  an  abstract  showing  the 
same,  the  purchaser  will  not  be  re- 
quired to  accept  a  title  dependent 
upon  adverse  possession. 

In  Attebery  v.  Blair  (1910)  244  IH. 
868,  185  Am.  St  Rep.  342,  91  N.  E. 
475,  the  rule  is  stated  that  where  a 
purchaser  has  contracted  for  a  good 
title  of  record,  a  court  of  equity  will 
not  compel  him  to  take  a  title  depend- 
ing upon  adverse  possession  under  a 
statute  of  limitations. 

In  Kane  v.  Rippey  (1893)  24  Or.  338, 
33  Pac.  936,  it  is  held  that  a  good  rec- 
ord title  is  required  under  a  contract 
to  furnish  an  abstract  of  title  show- 
ing a  good  clear  title  free  from  de- 
fects. The  court  said  that  it  may  be 
true  that  the  title,  tested  by  the  origi- 
nal record  and  conveyances  and  other 
facts  not  upon  the  face  of  the  ab- 
stract, is  good  and  free  from  defects. 
It  may  be  true  that  the  curative  acts 
will  obviate  the  objection  suggested, 
and  that  the  Statute  of  Limitations 
would  bar  the  uncanceled  encum- 
brance, but  these  are  matters  which 
may  involve  litigation  or  judicial  in- 
quiry to  determine  the  validity  of  title. 
The  title  as  disclosed  by  the  abstract 
is  not  the  good  title  the  defendants 
agreed  to  convey. 

In  the  reported  case  (Danzer  v. 
MOERSCHEL,  ante,  1162)  it  is  held 
that  a  title  by  adverse  possession  will 
not  comply  with  a  contract  by  the 
vendor  to  deliver  to  the  vendee  a  war- 
ranty deed  and  an  abstract  showing 
good  title,  and  it  is  pointed  out  that 
the  great  weight  of  authority  supports 
the  rule  that  an  abstract  is  an  epitome 
of  the  record  evidence  of  title,  and 
where  the  vendor  contracts  to  furnish 
an  abstract  showing  good  title,  noth- 
ing less  will  satisfy  the  condition  for 
a  record  title,  no  matter  what  the 
vendor's  real  title  may  be. 

In  this  connection  attention  is  called 
to  Jamison  v.  Van  Auken  (1919)  — 
Mo.  — ,  210  S.  W.  404,  decided  by  the 
same  court  a  few  months  prior  to  the 
decision  in  the  Danzer  Case.  The 
opinion  is  by  Woodson,  J.,  and  is  con- 
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curred  in  by  Graves,  J.  In  this  case 
the  vendor  contracted  to  furnish  an 
abstract  showing  good  merchantable 
title.  As  to  the  effect  of  this  contract, 
Woodson,  J., — while  conceding  that 
where  the  terms  of  the  contract  show 
that  it  was  the  intention  of  the  parties 
that  the  vendor  should  furnish  an  ab- 
stract of  title  and  show  a  perfect  title 
in  him  to  the  real  estate  by  the  rec- 
ords, and  the  vendee  was  to  purchase 
the  land  only  upon  such  showing  made 
by  the  abstract,  he  would  be  under 
no  legal  obligation  to  accept  a  title, 
though  good  and  merchantable,  if  not 
shown  by  the  abstract — declares  that 
while  such  a  contract  might  be  drawn 
and  executed,  and  if  so  drawn  the 
courts  would  enforce  it,  points  out, 
however,  that  when  the  subject  and 
purpose  of  an  abstract  are  considered 
^'we  seriously  doubt  that  such  a  con* 
tract  was  ever  intentionally  drawn 
and  executed.  What  we  mean  is  that 
the  purpose  of  an  abstract  of  the  rec- 
ord of  the  title  to  a  piece  of  real  es- 
tate is  not  simply  to  show  that  the 
paper  title  is  perfect  as  it  appears 
of  record,  but  it  is  also  to  show  in  ad- 
dition thereto  that  the  vendor  has  the 
actual  title  thereto,  the  latter  is  of 
paramount  importance  while  the  for- 
mer is  duly  incidental  thereto,  pointing 
out  the  evidences  of  the  real  title." 
The  title  of  the  vendor  involved  in 
this  case  was  sustained  on  two 
grounds,  one  that  a  title  by  adverse 
possession  sufficiently  complied  with 
the  contract  and  the  other  on  the 
ground  that  the  vendee,  having  gone 
into  possession  of  the  land  and  still 
retaining  possession,  he  could  not  re* 
fuse  to  pay  the  purchase  price.  Upon 
this  latter  ground,  Blair,  P.  J.,  and 
Bond,  J.,  concur  in  the  result,  i.  e.,  the 
specific  performance  of  the  contract 
in  behalf  of  the  vendor. 

It  would  seem,  however,  that  there 
may  be  circumstances  disclosed  by  the 
abstract  so  clearly  showing  title  by 
limitations  or  adverse  possession,  as 
to  make  the  record  title  sufficient.  (In 
this  connection  see  supra,  b,  4,  as  to 
the  right  by  means  of  affidavits  at- 
tached to  the  abstract  to  show  title  by 
limitations  or  adverse  possession.) 

In  Heller  v.  Cohen  (1897)  154  N.  Y. 


299,  48  N.  E.  527,  it  was  apparently 
assumed  that  the  vendee  was  entitled 
to  a  record  title,  and  upon  this  as- 
sumption it  was  held  that  title  by  ad- 
verse possession  was  not  sufficient,  at 
least  where,  to  sustain  the  vendor's 
title,  the  vendee  would  be  required  to 
resort  to  parol  evidence,  and  the  valid- 
ity of  the  title  might  depend  upon  an 
issue  of  fact  as  to  which  some  dis- 
pute might  arise. 

In  Ailing  v.  Vander  Stucken  (1917) 
-~  Tex,  Civ.  App.  — ,  194  S.  W.  448,  the 
vendor  contracted  to  furnish  a  com** 
plete  abstract  showing  marketable 
title.  It  was  held  that  unless  the  ab- 
stract exhibited  showed  facts  upon 
which  to  base  a  title  by  limitations, 
such  title  cannot  be  relied  upon  as  a 
compliance  with  the  contract. 

In  St.  Clair  v.  Hellweg  (1918)  178 
Mo.  A^p.  660,  159  S.  W.  17,  it  is  held 
that  where  a  contract  calls  for  an  ab- 
stract showing  a  good  title,  title  by 
adverse  possession  is  thereby  elimi- 
nated, since  title  by  adverse  posses- 
sion is  not  ordinarily  evidenced  by  an 
abstract. 

In  Redman  v.  Adams  (1901)  165  Mo. 
60,  65  S.  W.  800,  the  contract  was  to 
furnish  an  abstract  showing  title  to 
be  free  and  clear  of  all  encumbrances, 
and  showing  title  sufficiently  good  and 
satisfactory  to  vendee.  The  abstract 
tendered  failed  to  show  a  record  title 
in  the  vendor,  and  the  latter  depended 
upon  the  Statute  of  Limitations,  based 
upon  possession  of  the  land,  to  estab- 
lish his  title.  This  was  held  not  suffi- 
cient, at  least  without  attempting  to 
show  the  termination  of  outstanding 
rights  of  others  by  evidence  that  they 
were  and  are  sui  juris,  and  not  under 
any  disability. 

In  Beeler  v.  Sims  (1914)  91  Kan. 
757,  189  Pac.  371,  supra,  the  court  re- 
marked that  if  the  abstract  showed 
title  from  the  record  alone,  it  would 
be  sufficient,  or  if  it  showed  title  from 
the  record  aided  by  adverse  posses- 
sion, it  might  be  sufficient.  On  re- 
hearing of  the  case,  however,  in  (1914) 
93  Kan.  218,  144  Pac.  237,  it  is  said 
that  a  contract  to  furnish  an  abstract 
showing  a  marketable  title  is  not  com- 
plied with  by  exhibiting  one  that  pur- 
ports to  show  by  affidavit  only  that 
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the  fee  title  which  appears  by  the  ab- 
stract to  be  outstanding  has  been  de- 
vested by  limitation  or  adverse  pos- 
session. 

In  Forsyth  v.  Leslie  (1902)  74  App. 
Div.  617,  77  N.  Y.  Supp.  826,  defects 
in  the  record  abstract  growingr  out  of 
undischarged  mortgages  were  held  not 
to  affect  the  marketable  title  of  the 
land  where  these  mortgages  had 
reached  maturity  from  seventy-five  to 
eighty  years  prior  to  the  time  in  ques- 
tion* On  the  same  ground,  the  lapse 
of  over  eighty  years  was  held  to  have 
cured  and  defect  arising  from  the  fact 
that  the  heirs  of  a  record  owner  of 
the  property  had  conveyed  title  to  the 
land,  a  search  in  this  connection  be- 
ing supplemented  by  an  affidavit,  the 
contents  of  which,  however,  were  not 
disclosed  in  the  opinion. 

In  Parr  v.  Lovegrove  (1867)  4  Drew. 
176,  62  Bng.  Reprinti  68,  the  court 


said  that  ''the  first  inquiry,  whether 
a  good  title  can  be  made,  means,  not 
only  that  the  vendor  shows  on  his  ab- 
stract such  documents  and  facts  that 
if  the  documents  are  produced  and  the 
facts  proved,  he  has  a  good  title,  but 
that  the  vendor  has  shown  that  he  can 
•produce  the  documents  and  prove  the 
facts."  Another  branch  of  the  in- 
quiry is,  When  is  a  good  title  first 
shown  in  the  abstract?  And  if,  on 
the  face  of  the  abstract,  'the  vendor 
has  shown,  say  a  sixty  years'  title,  and 
if,  for  the  purpose  of  supporting  that 
title,  it  is  necessary  to  show  that  such 
a  person  died  intaatate  or  any  other 
fact — ^if  the  facts  are  alleged  with  suffi- 
cient specification  on  the  abstract  then 
that  abstract  ahowa  a  good  title,  al- 
though the  proof  of  tiie  matters  shown 
may  be  the  subject  of  ulterior  investi- 
gation.'' A.  G.  S. 


BETHLEHEM  SHIPBUILDING  CORPORATION,  Limited, 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  of  the  State  of  California 

et  al. 


California  Supreme  Court  (In  Bane) -^  November  S,  1919% 

(_  CaL  — ,  185  Pac.  179.) 

Workmen's  compensation  —  transfer  of  germs  —  chain  of  causation. 

1.  That  germs  from  an  infected  wound  on  the  foot  reached  the  face  of 
the  injured  person  by  external  means  rather  than  through  the  system 
does  not  break  the  chain  of  causation  between  the  original  injury  and 
death  resulting  from  the  facial  infection,  and  prevent  an  award  of  com- 
pensation under  the  Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  1186.] 


—  source  of  infection  —  evidence. 

2.  The  Industrial  Accident  Commis- 
sion may  award  compensation  for  the 
death  of  an  employee  due  to  infec- 
tion of  his  face  after  a  foot  injured  in 
the  course  of  his  employment  had  be- 
come infected,  on  the  testimony  of 
medical  witnesses  that  the  foot  was 
the  most  probable  source  of  infection 
of  the  face. 

— determination  of  question  of  fact 
—  promimate  cause. 

3.  Whether  or  not  infection  of  the 
face  from  a  wound  of  the  foot  re- 


ceived in  the  course  of  one's  employ- 
ment is  the  proximate  result  of  the 
wound  so  as  to  require  compensation 
under  the  Workmen's  Compensation 
Act  is  a  question  of  fact  for  the  In- 
dustrial Accident  Commission  to  de- 
termine. 

-—    neirUgence    in    attemptinir   home 

treatment. 

4.  A  workman  with  an  injured  foot 
is  not,  as  matter  of  law,  so  nesrlisrent 
as  to  prevent  an  award  of  compensa- 
tion under  the  Worimien's  Gompensa- 
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( —  Cal.  — ,  185  Pac.  179.) 

tion  Act  in  attempting  to  treat  the  hospital  and  he  had  been  told  to  report 
foot  at  home  with  witch-hazel  and  again  at  the  hospital,  if  the  injury 
iodine,  after  it  had  been  dressed  at  the     did  not  seem  serious. 

(Shaw,  J.,  dissents.) 


Petition  for  a  writ  of  certiorari  to  review  an  order  of  the  Industrial 
Accident  Commission  awarding  compensation  to  claimants  in  a  proceed- 
ing under  the  Workmen's  Compensation  Act  to  recover  compensation  for 
the  death  of  their  decedent  alleged  to  have  been  caused  by  an  injury  re- 
ceived in  the  course  of  his  employment  with  petitioner.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Wilson  &  Wilson  for  peti-     1139,  155  N.  W.  519;  Canadian  P.  R. 


tioner. 

Messrs.  A.  E.  Graupner,  Maurice  T. 
Dooling,  Jr.,  and  F.  A.  Devlin,  for  re- 
spondents : 

The  Commission  was  justified  in 
finding  that  the  facial  infection  was 
caused  by  the  transfer  of  infective 
material  from  the  infected  toe. 

Walker  v.  Industrial  Acci.  Commis- 
sion, 177  Cal.  737,  L.R.A.1918F,  212, 

171  Pac.  954;  Crosaro  v.  Industrial 
Acci.  Commission,  —  Cal.  App.  — ,  177 
Pac.  489 ;  John  A.  Roebling's  Sons  Co. 
V.  Industrial  Acci.  Commission,  36  Cal. 
App.  10, 171  Pac.  987 ;  Santa  v.  Indus- 
trial Acci.  Commission,  175  Cal.  235, 
165  Pac.  689;  Shell  Co.  v.  Industrial 
Acci.  Commission,  36  Cal.  App.  463, 

172  Pac.  611;  Lewis  v.  London,  58 
Sol.  Jo.  686,  7  B.  W.  C.  C.  577 ;  Fleet  v. 
Johnson,  29  Times  L.  R.  207,  57  Sol. 
Jo.  226,  6  B.  W.  C.  C.  60;  Blaess  v. 
Dolph,  195  Mich.  1S7,  161  N.  W.  885. 

The  death  was  proximately  caused 
by  the  original  injury. 

Head  Drilling  Co.  v.  Industrial  Acci. 
Commission,  177  Cal.  194,  170  Pac. 
157,  16  N.  C.  C.  A.  550;  Shell  Co.  v. 
Industrial  Acci.  Commission,  36  Cal. 
App.  463,  172  Pac.  611;  Dunham  v. 
Clare  [1902]  2  K.  B.  292,  71  L.  J.  K.  B. 
N.  S.  683,  66  J.  P.  612,  50  Week.  Rep. 
696,  86  L.  T.  N.  S.  761,  18  Times  L.  R. 
645;  Hodgson  v.  Robins  [1914]  W.  N. 
47,  7  B.  W.  C.  C.  232;  Burns's  Case, 
218  Mass.  8,  105  N.  E.  601,  Ann.  Cas. 
1916A,  787,  5  N.  C.  C.  A.  635;  New- 
comb  V.  Albertson,  85  N.  J.  L.  435,  89 
Atl.  928;  Bailey  v.  Industrial  Commis- 
sion, 286  111.  623,  122  N.  E.  107;  G. 
H.  Hammond  Co.  v.  Industrial  Com* 
mission,  288  111.  262,  128  N.  E.  384; 
Reiss  V.  Northway  Motor  &  Mfg.  Co. 
201  Mich.  90,  166  N.  W.  840;  State  ex 
rel.  Adriatic  Min.  Co.  v.  District  Ct 
137  Minn.  435,  L.R.A.1917F,  1094, 
163  N.  W.  755;  Cline  v.  Studebaker 
Corp.    189    Mich.    514,    L.R.A.1916C, 


Co.  V.  Flore,  Rap.  Jud.  Quebec  24  B.  R. 
55,  24  D.  L.  R.  710;  Shirt  v.  Calico 
Printers'  Asso.  [1909]  2  K.  B.  51,  8 
B.  R.  C.  62,  78  L.  J.  K.  B.  N.  S.  628, 
100  L.  T.  N.  S.  740,  25  Times  L.  R.  451, 
53  Sol.  Jo.  430,  2  B.  W.  C.  C.  842; 
Mutter  V.  Thomson,  50  Scot.  L.  R.  447, 
6  B.  W.  C.  C.  424;  Lewis  v.  London,  58 
Sol.  Jo.  686,  7  B.  W.  C.  C.  577;  Hoseth 
V.  Preston  Mill  Co.  49  Wash.  682,  96 
Pac.  423;  Postal  Teleg.-Cable  Co.  v. 
Hulsey,  182  Ala.  444,  81  So.  527;  Smith 
v.  Northern  P.  R.  Co.  79  Wash.  448, 
140  Pac.  685,  6  N.  C.  C.  A.  947;  Hyvo- 
nen  v.  Hector  Iron  Co.  103  Minn.  331, 
132  Am.  St.  Rep.  332,  116  N.  W-  167; 
Wieting  v.  Millston,  77  Wis.  623,  46 
N.  W.  879 ;  Conner  v.  Nevada,  188  Mo. 
148,  107  Am.  St  Rep.  314,  86  S.  W. 
256;  Pyke  v.  Jamestown,  15  N.  D.  157, 
107  N.  W.  359;  Batton  v.  Public  Serv- 
ice  Corp.  75  N.  J.  L.  857,  8  L.R.A. 
(N.S.)  640,  127  Am.  St.  Rep.  855,  69 
Atl.  164;  Rossier  v.  Metropolitan 
Street  R.  Co.  125  Mo.  App.  169,  101 
S.  W.  1111;  Texas  &  P.  R.  Co.  v.  Mos- 
ley,  —  Tex.  Civ.  App.  — ,  124  S.  W. 
485;  Salladay  v.  Dodgeville,  85  Wis. 
318,  20  L.R,A.  541,  55  N,  W.  .696;  Sau- 
ter  V.  New  York  C.  &  H.  R.  R.  Co.  66 
N.  Y.  50,  23  Am.  Rep.  18,  5  Am.  Neg. 
Cas.  208 ;  Rettig  v.  Fifth  Ave.  Transp. 
Co.  6  Misc.  328,  26  N.  Y.  Supp.  896; 
Jones  V.  Watney,  C.  R.  &  Co.  28  Times 
L.  R.  399;  Saunders  v.  London  &  N. 
W.  R.  Co.  2  L.  T.  N.  S.  153;  Whiting- 
Mead  Commercial  Co.  v.  Industrial 
Acci.  Commission,  178  Cal.  505,  5 
A.L.R.  1518,  178  Pac.  1105. 

Lennon,  J.,  delivered  the  opinion 
of  the  court: 

Certiorari  directed  to  the  Indus-* 
trial  Accident  Commission.  The 
return  of  the  respondent  Conunia- 
sion  reveals  the  following  facts: 

The  proceeding  was  instituted  by 
an  application  for  benefits    under 
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the  Workmen's  Compensation  Act 
(Stat.  1917,  p.  831),  presented  by 
the  guardian  ad  litem  and  trustee  of 
the  incompetent  wife  and  minor 
child  of  John  Caffrey,  deceased, 
whose  death  was  alleged  to  have 
been  caused  by  an  injury  received 
in  the  course  of  his  employment  and 
arising  out  of  the  employment.  It 
appears  that  on  Friday,  July  26, 
1918,  Caffrey  sustained  a  contused 
wound  on  the  great  toe  of  his  right 
foot  while  engaged  in  the  service  of 
the  petitioner.  He  continued  at  his 
work  on  Saturday,  and  also  on  the 
following  Monday.  On  Monday  he 
had  the  toe  dressed  by  Dr.  Marvin 
at  the  emergency  hospital  of  the 
Union  Iron  Works.  On  Tuesday, 
July  30th,  the  foot  was  so  painful 
that  after  starting  to  work  he  re- 
turned home  and  undertook  to  treat 
the  toe  himself.  He  first  com- 
plained of  a  swelling  of  the  face  on 
August  1st.  On  the  following  day, 
the  symptoms  of  the  face  becoming 
alarming,  Caffrey  was  removed  to 
a  hospital,  where  it  was  discovered 
that  there  was  a  streptococcic  in- 
fection of  the  injured  toe.  The  skin 
surrounding  the  toe  was  in  an  ery- 
sipelatous condition  and  there  was 
a  development  of  erysipelas  on  the 
face.  The  facial  infection  resulted 
in  septicemia,  from  which  Caffrey 
died  on  August  8,  1918. 

The  Commission  found  that  the 
germs  which  caused  the  facial  in- 
fection were  carried  from  the  toe 
to  the  face  by  external  means,  and 
that  Caffrey's  death  was  proxi- 
mately caused  by  the  original  in- 
jury. It  is  contended  on  behalf  of 
petitioner  that  these  findings  are 
not  justified  by  the  evidence. 

The  medical  testimony  upon 
which  the  Commission  based  its 
finding  that  the  germs  which  caused 
the  facial  infection  were  carried 
from  the  toe  to  the  face  by  external 
means  was,  in  effect,  that  such  a 
method  of  transfer  was  exceedingly 
common,  the  transmission  of  the 
germs  being  very  readily  accom- 
plished, that  there  was  no  reason  to 
suppose  that  the  infection  had  come 
from  another  source  than  the  toe. 


and  that,  while  it  was  within  the 
realm  of  possibility  for  the  infec- 
tion to  have  come  from  another 
source,  such  hypothesis  was  so  veiy 
much  the  least  probable  that  it 
seemed  useless  to  theorize  as  to  such 
possibility  in  the  face  of  facts  indi- 
cating that  the  germs  ^'certainly 
must  have  been  carried''  from  the 
foot. 

It  is  contended  on  behalf  of  peti- 
tioner that  this  evidence  shows  that 
the  opinion  of  the  experts  that  the 
infection  of  the  face  was  due  to 
germs  carried  from  the  toe  was 
pure  "guesswork."  The  testimony 
shows,  however,  that  the  experts 
were  not  indulging 

•       J  Workmen** 

in   mere    conjecture    eompenaatton^ 

or  speculation.  They  ;foY^vide«ir" 
were  giving  what, 
on  the  facts  before  them,  and  in  the 
light  of  medical  science,  appeared  to 
be  the  most  probable  explanation  of 
the  event.  The  theory  that  germs 
were  carried  from  the  toe  to  the 
face  was  "guesswork"  only  in  the 
sense  that  there  was  no  direct  evi- 
dence of  the  source  of  the  facial  in- 
fection. In  the  view  of  the  experts, 
other  admittedly  possible  causes 
were  so  far  excluded  by  the  condi- 
tions which  were  shown  as  to  make 
the  one  which  they  advanced  by  far 
the  more  probable  one.  As  stated 
in  Santa  v.  Industrial  Acci.  Commis- 
sion, 175  Cal.  235,  165  Pac.  689: 
"This  was  a  sufficient  basis  for  the 
action  of  the  Commission.  Abso- 
lute proof  or  mathematical  demon- 
stration is  not  required.  Code  Civ. 
Proc.  §  1826.  The  Commission  is 
the  final  judge  of  the  facts,  and  its 
findings  cannot  be  overturned  where 
they  have  the  support  of  evidence 
upon  which  a  reasonable  man  could 
come  to  the  conclusion  which  was 
reached." 

Petitioner,  however,  insists  that, 
even  if  it  be  assumed  that  the  facial 
infection  was  caused  by  germs  car- 
ried from  the  toe  by  external  means, 
the  chain  of  causation  was  so 
broken  that  the  original  injury  of 
the  toe  could  not  reasonably  be  said 
to  have  been  the  proximate  cause  of 
Caffrey^s  death.    The  rule  of  law 
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which  must  gruide  us  in  the  determi- 
nation of  the  question  thus  present- 
ed is  stated  in  Head  Drilling  Co.  v. 
Industrial  Acci.  Commission,  177 
Cal.  194,  170  Pac.  157,  16  N.  C.  C. 
A.  550.  In  that  case  it  appeared 
that  a  workman  sustained  a  frac- 
ture of  the  leg  in  the  course  of  his 
employment.  Three  days  after  his 
discharge  from  the  hospital,  he  sus- 
tained a  second  injury,  causing  a 
displacement  of  the  bones  by  reason 
of  accidentally  striking  the  heel  of 
the  foot  of  the  injured  limb  against 
a  piece  of  furniture.  The  chief  jus- 
tice said:  "We  are  of  the  opinion 
that  a  subsequent  incident  or  acci- 
dent aggravating  the  original  injury 
may  be  of  such  a  nature,  and  occur 
under  such  circumstances,  as  to 
make  such  aggravation  the  proxi- 
mate and  natural  result  of  the  orig- 
inal injury.  Whether  the  subse- 
quent incident  or 
of  anestion  of  acciQcnt  IS  such,  or 
iSSi;'"'''**"***     should  be  regarded 

as  an  independent, 
intervening  cause,  is  a  question  of 
fact  for  the  Commission,  to  be  decid- 
ed in  view  of  all  the  circumstances, 
and  its  conclusion  must  be  sus- 
tained by  the  courts  whenever  there 
is  any  reasonable  theory  evidenced 
by  the  record  on  which  the  conclu- 
sion can  be  upheld.  .  .  .  Our  con- 
clusion is  not  at  all  opposed,  in  our 
opinion,  to  what  is  said  in  Pacific 
Coast  Casualty  Co.  v.  Pillsbury,  171 
Cal.  819,  153  Pac.  24.  The  ques- 
tion there  was  whether  the  Commis- 
sion is  authorized  by  the  act  to 
award  compensation  to  the  em- 
ployee *for  an  additional  injury  sus- 
tained by  him  afterward,  not  in  the 
course  of  his  employment,  by  an 
accident  or  act  which  aggravates  the 
first  injury  and  prolongs  the  dis- 
ability.' The  answer  was  that  it 
had  no  such  authority  if  the  subse- 
quent injury  Ms  neither  the  natural 
nor  the  proximate  result  of  the  in- 
jury received  in  the  course  of  the 
employment.'  It  was  fully  recog- 
nized in  that  case,  we  think,  that  the 
subsequent  injury  may  be  the  proxi- 
mate result  of  the  injury  received 
in  the  course  of  the  emplosrment, 


and  compensable  under  the  act,  and 
the  finding  to  that  effect  in  this 
matter  has  sufficient  support  in  the 
evidence." 

In  a  concurring  opinion  in  that 
case,  Mr.  Justice  Shaw  added  that 
''the  award  fox  the  further  disabil- 
ity here  under  review  can  be  sus- 
tained only  upon  the  ground  that  the 
subsequent  accident  and  resulting 
displacement  of  the  fractured  bone 
was  not  the  result  of  a  lack  of  ordi- 
nary care  on  the  part  of  the  injured 
employee.  An  injury  so  occurring 
subsequently  may  be  regarded  as  a 
part  of  the  proximate  consequences 
of  the  original  accident.  The  find- 
ing of  the  Commission  is  in  effect  a 
finding  that  at  the  time  of  the  sec- 
ond accident  Scott  was  not  guilty  of 
a  lack  of  the  ordinary  care  which 
reasonably  prudent  persons  in  his 
condition  exercise  for  their  own 
safety  from  injury.  I  think  it  can- 
not be  said,  as  matter  of  law,  that 
such  finding  is  without  any  evidence 
to  support  it." 

The  rule  announced  in  Head 
Drilling  Co.  v.  Industrial  Acci.  Com- 
mission, supra,  is  well  established 
in  all  cases  where  it  becomes  neces- 
sary to  determine  whether  or  not 
there  is  evidence  to  justify  a  find- 
ing that  a  subsequent  injury  or  dis- 
ease is  part  of  the  proximate  conse- 
quences of  an  injury  for  which  the 
defendant  is  responsible.  In  Dick- 
son V.  HoUister,  123  Pa.  421, 10  Am. 
St.  Rep.  583,  16  Atl.  484,  erysipelas 
followed  a  flesh  wound  received  in 
the  course  of  a  fall  occasioned  by 
the  defendant's  negligence.  At  the 
time  of  the  decision,  the  causes  of 
erysipelas  were  not  understood,  but 
the  mere  fact  that  it  frequently  de- 
veloped from  personal  injuries  was 
held  to  warrant  an  instruction  that 
the  disease  might  be  regarded  by 
the  jury  as  part  of  the  injury  itself. 
To  the  same  effect  is  Houston  &  T. 
C.  R.  Co.  V.  Leslie,  57  Tex.  83,  85, 
6  Am.  Neg.  Cas.  492.  The  reluc- 
tance of  the  courts  to  determine  the 
question  of  proximate  cause  as  a 
matter  of  law  in  cases  similar  to  the 
instant  case  is  illustrated  by  Balti- 
more City  Pass.  R.  Co.  v.  Kemp,  61 
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Md.  619,  48  Am.  Rep.  184,  3  Am* 
Neg.  Cas.  667,  wherein  it  was  held 
that  it  was  properly  left  to  the  jury 
to  determine  whether  or  not  a  su- 
pervening cancerous  growth  was 
caused  by  injuries  sustained  by 
plaintiff  as  a  result  of  defendant's 
negligence.  The  evidence  in  this 
behalf  was  to  the  effect  that  the  per- 
sonal injury  might  have  superin- 
duced and  contributed  to  the 
production  and  development  of  the 
cancer.  The  court  quoted  with  ap- 
proval from  Beauchamp  v.  Saginaw 
Min.  Co.  50  Mich.  163,  46  Am.  Rep.  , 
30,  16  N.  W.  65,  wherein  it  was 
held  that  it  was  for  the  jury  to  de- 
termine whether  or  not  a  blow  on 
the  head  was  a  proximate  cause  of 
death  from  pneumonia,  the  evidence 
being  to  the  effect  that  the  personal 
injury  had  so  reduced  the  vitality  of 
the  deceased  as  to  render  him  more 
susceptible  to  disease  and  less  able 
to  resist  it.  See  also  Pyke  v.  James- 
town, 16  N.  D.  157,  107  N.  W.  359; 
Terre  Haute  &  I.  R.  Co.  v.  Buck,  96 
Ind.  346,  49  Am.  Rep.  168,  3  Am. 
Neg.  Cas.  148;  Eichholz  v.  Niagara 
Falls  Hydraulic  Power  &  Mfg.  Co. 
68  App.  Div.  441,  73  N.  Y.  Supp. 
842,  id.,  174  N.  Y.  519,  66  N.  E. 
1107 ;  LouisviUe  &  N.  R.  Co.  v.  Jones, 
83  Ala.  376,  3  So.  902,  9  Am.  Neg. 
Cas.  5. 

It  only  remains  to  apply  the  above 
reasoning  to  the  facts  of  the  in- 
stant case.  In  the  light  of  medical 
knowledge  properly  presented  to 
the  Commission  that  such  a  trans- 
fer of  a  streptococcic  infection  from 
a  discharging  wound  as  that  found  to 
have  taken  place  in  Caffrey's  case  is 
not  only  possible,  but  highly  prob- 
able, we  are  of  the  opinion  that  the 
fact  that  the  germs  reached  the  face 
by  external  means,  and  not  through 

-tra..fer  of  t^«  system,  cannot, 
verma---ciaaiii  of    as  a  matter  of  law, 

have  broken  the  chain  of  causation. 
But  petitioner  contends  that  Caf- 
f  rey's  conduct  was  such  as  to  require 
a  finding  of  negligence  on  his  part. 
Caff  rey  was^  of  course,  under  a  duty 
to  use  reasonable  care  to  restore 
himself  to  health.    But  if  he  con- 


ducted himself  as  would  a  reason- 
ably prudent  person  in  his  situation 
and  circumstances,  and  innocently 
enhanced  the  original  injury,  it  was 
within  the  province  of  the  Commis- 
sion to  find  that  the  original  cause 
continued  to  the  end  and  accom- 
plished the  final  result,  and  was 
therefore  the  proximate  cause.  Dun- 
ham V.  Clare  [1902]  2  E.  B.  292,  71 
L.  J.  K.  B.  N.  S.  683,  66  J.  P.  612, 
50  Week.  Rep.  596,  86  L.  T.  N.  S. 
751,  18  Times  L.  R.  645 ;  Hodgson 
V.  Robins,  [1914]  W.  N.  47,  7  B.  W. 
C.  C.  232,  233 ;  Bailey  v.  Industrial 
Conunission,  286  HI.  623,  122  N.  E. 
107;  Hope  v.  Troy  &  L.  R.  Co.  40 
Hun,  438, 440,  5  Am.  Neg.  Cas.  430 ; 
Batton  V.  Public  Service  Corp.  75 
N.  J.  L.  857,  18  L.R.A.(N.S.)  640, 
127  Am.  St.  Rep.  855,  69  All.  164. 
Under  all  of  the  circumstances,  we 
are  not  prepared  to  say  that  the 
Commission  was  not  justified  in  ihe 
instant  case  in  finding  that  his 
original  injury  was  the  proximate 
cause  of  Caffrey's  death. 

It  appears  that  when  the  toe  first 
troubled  him  Caffrey  had  it  dressed 
by  Dr.  Marvin  at  the  emergency 
hospital  at  the  shipbuilding  plant. 
When  called  as  a  witness,  the  doc- 
tor did  not  recollect  the  case,  but 
the  hospital  record,  as  explained  by 
him,  indicated  that  the  toe  was  not 
in  a  very  serious  condition,  that 
Caffrey  was  given  no  special  warn- 
ing, and  that  he  was  told  to  go  to 
another  hospital  in  a  day  or  two 
when  the  dressing  needed  to  be 
changed.  The  next  day  he  started 
to  work,  but,  on  account  of  the  pain 
in  the  foot,  he  returned  home.  He 
might  have  had  free  treatment  at 
the  hospital  maintained  by  petition- 
er for  its  employees,  but  he  chose 
instead  to  remain  at  home  and  treat 
the  foot  himself  with  witch-hazel 
and  iodine.  Jn  the  light  of  subse- 
quent events,  this  was  an  unfortu- 
nate decision.  We  are,  however, 
unable  to  say  as  a  matter  of  law 
that  the  Commission  was  bound  to 
find  that,  under  all  the  circum- 
stances appearing  at  the  time,  it 
was  a  decision  so  unreasonable  and 
imprudent  as  to  amount  to  a  breach 
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of  his  duty  to  use  due  care  to  re- 
store himself  to  health.  There  is  no 
further  fact  in  the  case  upon  which 
negligence  can  be  predicated.  It  is 
not  suggested  that  Caff rey  failed  to 
use  due  care  in  his  own  treatment 
of  the  foot.  It  was  not  until  the 
third  day  of  his  absence  from  work 
that  he  first  noted  a  swelling  of  the 
face,  which  he  at  that  time  attrib* 
uted  to  a  cold  in  the  head.  The  toe, 
however,  was  improving,  and  he 
wrote  to  his  foreman  on  that  day 
that  he  was  a  little  better,  and  that 
ha  would  try  to  return  to  work  as 
soon  as  possible.  Serious  symptoms 
first  developed  on  the  face  on  the 
following  day  and  without  further 
dday  he  wm  removed  to  a  hospital 
for  treatment. 

The  facts  of  the  case  are  not  such 
as  to  warrant  the  conclusion  that 
the  Commission  was  bound  to  fincl 

— eiriiseB^  i«  tjfat  t»Je  transfer  of 
mtfvmwtimm  the     germs     from 

u^mm  tre.t»^»t.  Caffrey's  toe  to  his 

face  was  due  to  his  ovm  negligence. 
It  follows  that  we  cannot  disturb 
the  finding  that  his  death  was  th^ 
natural  consequence  of  the  original 
injury. 
The  award  is  affirmed. 

* 

We  concur :  AngeUotti,  Ch.  J.; 
Wilbur,  J.;  Melvin,  J.;  Lawlor,  X; 
OIney,  J. 

Shaw,  J.>  dissenting: 

I  dissent.  Caffrey>  while  at  work 
for  his  employer,  had  an  accident 
which  abraded  the  skin  of  his  toe. 
From  that  abrasion  natural  caused 
which  he  could  not  control  brought 
on  an  infection  in  the  toe.  The  infec- 
tion and  consequent  diseased  condl^ 
tion  of  the  toe  were  the  proximate 
results  of  the  abrasion  and  of  the  at^ 
oident.  But  the  infection  did  not 
reach  his  face  by  the  operation  of 
natural  causes.  The  Commission  so 
found.  It  reached  the  face  by  being 
subsequently  carried  there,  either 
from  some  otheir  source,  or  by  some 
agency  entirely  disconnected  with 
the  infected  condition  of  the  toe,  or 
by  his  own  act  in  carelessly  or  acci-* 
dentally  touching  his  face  with 
aomething  which  had  been  in  con^ 

7  A.L.R.— 76. 


tact  with  the  infection  in  the  toe. 
Any  one  of  these  causes  would  be  an 
independent  intervening  cause,  and 
not  a  cause  arising  proximately 
from  the  injury. 

It  nudces  no  difference,  with  re- 
spect to  this  question,  whether  the 
act  of  Caffrey  which  carried  the  in- 
fection to  his  face,  if  it  was  so  car- 
ried, was  negligent  or  merely  ac- 
cidental; in  either  event  it  was  a 
cause  independent  of  the  original 
injury  and  intervening  it  and  the 
deposit  of  ihe  infection  on  the  face. 
TIm  oinnicm  of  the  majority  appears 
to  lUNMime  Hiat  an  act  of  the  in* 
jured  person  cannot  be  an  inde- 
pendent, intervening  cause  unless 
it  is  a  negligent  act.  This,  of  course, 
cannot  be  correct.  The  question 
whether  or  not  it  is  negligent  has  no 
place  in  an  inquiry  wheUier  or  not 
it  is  an  independent,  intervening 
cause.* 

The  decision  and  the  reasons 
therefor  stated  in  Head  Drilling  Co. 
v«  Industrial  Acci.  Commission,  177 
Cal.  194,  170  Pac,  167,  !»  N.  C.  C. 
A«  550»  are  ;Bot  ap|)iliciabl6  to  the 
present  caae.  The  facta  w^re  ma« 
teriaUy  different.  There  the  in- 
jured pierson,  Scott,  had  a  fradture 
of  the  leg.  He  was  put  hi  the  care 
of  a  physician  engaged  by  the  inf- 
snrance  carrier  of  the  employer. 
He  had  been  dlschargdl  from  the 
hospital,  but  was  still  acting  \xnd,er 
the  supervision  of  the  physician, 
alid  had  beeh  directed  by  .hini  to  be- 
gin to  use  the  fractured  leg.  It  was 
while  he  was  obeying  these  instruc- 
tions and  in  his  usual  habitd  of  go- 
ing about  in  his  homeii  as  the  direc- 
tions contemplated  he  should  do, 
that  his  foot  slipped  on  a  rug.  The 
leg,  owing  to  the  injury,  was  not 
yet  capable  of  .free  motion.  This 
caused  an  involuntary 'outward  mo- 
tion of  that  foot,  which  struck  a 
table,  or  chair  near  by,  and  brought 
about  the  additional  injury  for 
which  the  second  award  was  uaade.. 
There  was  therefore  an  unbroken* 
chain  of  causation  from  the  original 
injury  to  the  second  injury.  The 
original  injury  was  one  of  the  di- 
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rect  causes  of  the  second  injury* 
Scott  was  following  the  advice  of 
the  physician  to  accelerate  recovery^ 
and  because  of  his  doing  so  he  re- 
ceived the  second  injury.  In  such 
cases  it  is  always  conceded  that  the 
second  injury  is  not  produced  by  an 
independent,  intervening  cause.  It 
may  be  an  intervening  cause,  but  is 
not  an  independent  cause^  In  the 
case  at  bar  the  original  injury  had 


no  connection  whatever,  natural  or 
artificial,  with  the  transmission  of 
the  infection  from  the  toe  to  the 
face.  It  was  not  directly  or  indi- 
rectly the  result  of  treatment  or  ad- 
vice of  the  physicians  in  charge  of 
the  case,  nor  the- necessary  or  natu- 
ral result  of  the  iafeotion  in  the  toe. 
For  these  reasons  I  am  of  the  opin- 
ion that  the  employer  was  not  liable 
for  the  additional  award. 


ANNOTATION. 

■ 

Workmen's  compai|iatiiM»:    compensatioa  as  affected  by  eartemal  infectioB 

froni,  or  tabeeqvent  incident  of,  original  injury. 


This  note  does  not  include  the  ques- 
tion of  the  effect  on  the  right  to  com- 
pensation of  a  workman's  refusal  to 
submit  to  an  operation  for  medical 
treatment. 

It  is  held  that  a  subsequent  incident, 
or  injury,  may  be  of  such  a  character 
that  its  consequences  are  the  natural 
result  of  the  original  injury  and  may 
thus  warrant  the  granting  of  compen-> 
sation  therefor  as  a  part  of  that  in- 
jury, but  that,  on  the  other  hand,  the 
facts  and  circuiKistaiiceB  may  be  such 
as  to  establish  the  second  injury  as  an 
independent,  intervening,  eause,  the 
effects  of  which  cannot  be  inelnded  in 
computiiig  the  compensation  allowable 
for  the  original  injury,  the  determiniir 
tion  of  the  question  in  each  ea^e  be* 
ing  one  of  fact  to  be  decided,  on  the 
evidence. 

California. — ^Pacific  Coast.  Casualty 
Co.  v.  Piljsbury  (1915)  171  Cal.  819, 
163  Pac.  24;  Head  Drilling  Co.  v.  In- 
dustrial Acci.  Commission  (1918)  177 
Cal.  194,  170  Pac,  157,  16  N.  C  C.  A* 
550 ;  Shell  Co.  v.  Industrial  Acci.  Com- 
mission (1918)  36  Cal.  App.  463,  172 
Pac.  611;  Bethlbhsm  Shipbuildinq 
Corp.  v.  Industbial  Acci.  Commission 
(reported  herewith)  ante,  1180. 

Connecticut. — ^Blackall  v.  Winches- 
ter Repeating  Arms  Co.  (1915)  1  Conn. 
Comp.  Dec.  183. 

Illinois. — 6.  H.  Hammond  Co.  v.  In- 
dustrial Qommission  (1919)  298  III 
262, 123  N.  E.  384;  Bailey  v»  Indu^tria^ 
Commission  (1919)  286  111.  623. 122  N. 
E.  107. 

Michigan.  — :  Beiss .     v. .  , .  Northwi^ 


Motor  &  Mfg.  Go,  (1917)  201  Mich. 
9p,  166  N.  W.  841;  Cook  v.  Hoerts 
(1917)  198  Mich.  129, 164  N.  W.  464. 

Wisconsin*— Kill  y.  Industrial  Com- 
mission, 160  Wis.  549,  IaR.A.1916A, 
14,  152  N.  W.  148. 

E|igland«--Martin  v.  Harnett  (1910) 
8  B.  W.  C.  C.  146;  Noden  v.  Galloways 
[1912]  1  K.  B.  46  [1911]  W:  N.  192,  81 
L,  J.  K.  B.  N.  S.  28,  105  L.  T.  N.  S. 
567, 28  Times  L.  R.  5,  55  Sol.  Jo.  888,  5 

B.  W.  C.  C.  7;  Hodgson,  v.  RoUns 
[1914]  W.  N.  47,  7  B.  W.  C-  C.  282. 

Scotland. — ^Borland  v.  Watson,  6.  A 
Co.  (1911)  49  S4^ot  L.  R.  10^  6  B.  W. 

C.  C.  614. 

It  will  be  observed  thkt  in  the  re- 
ported case  (AsrrRLEHfiM  SmPBtnux- 
iNO  Corp.  v.  Indushual  Aoci.  Com- 
mission, ante^  IIM)  where  thera  was 
evidence  that  the  wodanaa  sustained 
an  iiouxy  to  hU  toe  while  engaged  in 
his  work,  which  resetted  in  infection  in 
the  toe  and  was  transferred  to  his  face, 
resnlting  in  septiceniia  and  death,  ai- 
though  there  was  no  direct  evidence  of 
the  source  of  the  facial  infection,  tiie 
Commission's  finding  that  tiie  germs 
which  caused  the  faeial  inftetion  were 
earned  from  his  toe  to  his  face  hy 
eactemal  means  was  sustained,  there 
being  medical  teethnony  that  such  a 
method  of  tranelfer  Was  eateeedingly 
emunon ;  and  it  was  held  that  the  fact 
that  the  germ  reached  the  face  hy 
ek^ornal  means^  and  not  through  the 
system*  could  not*  as  a  matter  of  law, 
b&  said  to  have  broken  the  chain  of 
causation,  and  that  the  Commission 
was  not  bound  to  iind  that  the  trans^ 
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f  er.  of  the  germs  y^aa  due  to  tbe  woirk* 
man's  negligenoe,  notwithstanding  tes-* 
timony  that,  although  hQ.  might  have 
had  freo  treatment  at  the  hospital,  he 
ehose  to  treat  the  toe  at  ho^ae. 

In  Great  Western  Power  Co.  v.  PjJU- 
l^ury  (191^)  171  CaL  «9«  l.Ji.Aa916A, 
281»  151  Pao.  1136^  U  N.  C.  G.  A.  493, 
blood  jKNisoning  from  an  abrasion  of 
the  skin  received  by  an  employee  ii^. 
the  course  of  his  employment  was  held 
the  proximate  result  of  the  injury 
within  the  California  Workmen's  Com*^ 
penaation  Act. 

And  in  Dunham  v.  Clare  [1902]  2 
K.  B.  (Eng.)  292^  71  L.  J.  K.  B.  N.  S. 
683,  66  J.  P.  612,  50  Week.  B.ep«  596, 
86  L.  T.  N.  S.  751,  !»  Times  L.  R.  645, 
it  was  held  that  "death  xe^ulted  frosn 
the  injury"  within  the  Workmen's 
Compensation  Act  where  a  workman 
while  engaged  in  his  employment  ac- 
cidentally suffered  a  wound  on  his  toe 
and  died  from  erysipelas,  which  set  in 
some  days  after  the  injury,  although 
in  the  interval  he  walked  to  and  from 
the  hospital  and  although  there  was 
medical  evidence  that  ^  erysipelas  was 
a  very  unusual  consequence  of  such  a 
wound,  l^he  court  iieiffe  held  that  even 
if  the  erysipelas  was  hot  the  probable 
consequence  of  the  injury  a  recovery 
was  allowable  If  death  resulted  from 
the  injury. 

And  in  Mead  Drilling  Co.  v.  Indus- 
trial Acci.  Commission  (1918)  177 
Cal.  194,  170  Pac.  157,  16  N.  C.  C.  A. 
550,  Which  Is  quoted  in  the  BirrH- 
LEH2M  Cai^,  where  a  workman  sns- 
tained  a  fracture  of  the  leg  in  tiie 
eourse  of  his  employment;  and  a  few 
days  after  hid  discharge  from  the  hos- 
pital, while  getting'  up  f  i^m  the  table, 
sustained  an-  injuiy  which  caused  a 
dispktcemeiit  of  thebcmM  of  the  frac- 
tured leg,  the  lutter  iniury  was  held 
the  proxi^BMle ,  result .  of  the  original 
injury,  and.  cempeiJialian  was  held  al^ 
lowable  aa  a  iiart  of  tliat  ininry  fov 
the  ^ctended  diaability. 

And  in  Shell  Co.  t.  Induatrial  Acci, 
Commission  (1918)  86  Cat  App.i468, 
172  Pac.  611,  tint  workman's  seeond 
injury  was  held  to  have  arisen  from 
a  condition  produced  by  the  original 
injury,  so  that  compensation  was  al- 
lowable therefor  as  a  part  of  it,  where 


it  appeared  that  he  brok^  his  femur, 
while  engaged  in  his  work,. and  that 
some  time  after,,  while  walking  with  a 
orutch  in  bis  yard  at  the  direction  of 
the  surgeon>  be  slipped  and  refrac- 
tured  the  .bone.         . 

And  in  Bailey  V.  Industrial  Commis- 
sion (1919)  286  lU.  623,  122  N.  E.  107, 
the  finding  of  the  Industrial  Commis- 
sion that  the  second  injury  was  not  an 
independent,  intervening  occurrence 
an4  the  allowance  ef  compensation 
therefor  as  a  part,  of '  the  first,  was 
sustained,  there  being  evidence  that 
while  engaged  in  his  werk  the  work- 
man fell  and  fractured  his  leg ;  that 
when  he  had  partialty  recovered,  ow- 
ing to  his  condition  be  fell  again  and 
broke  the  leg  in  the  same  place. 

And  in  Cook  v.  Hoerts  <1917)  198 
Hieh.  129,  164  N.  W.  464,  wh^e  an 
employee  was  injured  so  that  he  was 
obliged  to  go  on  crutchea  and  fell  a 
second  time,  injuring  himself  and  pror 
longing  his  incapacity,  it  was  held  that 
the  board  was  justified  in  continuing 
compensation,  there  being  nothing  wil^ 
fnl  er  intentional,  or  even-  negligent; 
in  his  action,  apd  conduct  when  he 
sustained .  the  second  injury. 

Ajad  in  Hodgson  v»  Bobins  ,  [1914] 
W.  N.  (Bng.)  47,  7  B.  W.  a  C.  232, 
where  there  was  evidence  that  a  char- 
woman,  whjJe  coming  downstairs  in 
the  eiiices  in  which  she  worked,, 
slipped  on  the  stairs  and  twisted  her 
leg,  and  that  she  did  some  further 
work  at  the  office  and  the  following: 
day  slipped  on  her  own  kitchai  ataira 
and  SQstalned  an  injury,  it  was  held 
l^at  the  evidence  supported  a  finding 
that  the  injury  at  home  was  the  re- 
sult of  the  accident  at  the  oiRce,  and 
that  allowance  for  the  extended  dis- 
ability was  proper. 

And  in  Reiss  v.  Northway  Motor  ft 
Mfg.  Co.  (1917)  201  Mich.  90,  166  N. 
W.  841',  where  a  workman  broke  his 
leg,  and,  upon  the  advice  of  a  physi- 
cian, returned  to  work  before  it  was 
entirely  healed,  and  broke  it  a  second 
time,  it  wae  held  that  it  might  be 
found  that  tto  second  injury  was  the 
<Urect  effect  of  the  original  injury. 
^  And  in  6*  H.  Hammond  Co.  v.  In- 
dttstrial  Gommisaion .  (1919)  288  IlL 
262,  123  N.  E.  384^  death  was  held  to 
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have  resulted  from  the  original  injury, 
where  there  was  evidence  that  the 
workman  was  knocked  down  and  his 
leg  injured  while  at  his  work;  that 
an  abscess  developed  which  attacked 
the  bone  and  necessitated  cutting 
away  part  of  it ;  that  this  weakened  the 
bone  so  that  while  the  injured  person 
was  getting  out  of  bed  it  broke,  and  he 
fell,  and  that  he  was  subsequently  op- 
erated on  and  died  from  the  shock. 

But  in  Pacific  Coast  Casualty  Co.  v. 
Pillsbury  (1915)  171  Cal.  819, 153  Pac. 
24,  where  a  workman  broke  his  arm 
while  engaged  in  his  employment,  and 
subsequently,  after  it  had  been  set, 
the  bone  slipped,  or  was  shifted  in 
such  a  manner  as  to  necessitate  re- 
setting, and  the  only  evidence  as  to 
the  cause  of  the  slipping  was  that  of 
two  doctors,  one  of  whom  testified 
that  it  might  have  been  caused  by  the 
use  of  the  arm  too  soon,  and  the  other 
that  it  slipped  from  something  other 
than  natural  causes, — the  evidence 
was  held  insufikient  to  support  a  find- 
ing by  the  Commission  that  the  second 
disability  was  the  proximate  resuH  of 
the  original  accident,  and  the  Com- 
mission was  held  not  authorized  to 
award  compensation  for  the  prolonga- 
tion of  the  disability  by  the  second 
injury. 

And  in  Blaekall  v.  Winchester  Re- 
peating Arms  Co.  (1915)  1  Conii. 
Comp.  Dec.  183,  where  an  employee 
suffering  from  an  incurable  disease 
fell  while  engaged  in  her  employment 
and  received  an  injury  which  would 
ordinarily  have  been  trivial,  and  be- 
fore she  was  able  she  left  her  bed  and 
fell  again  on  account  of  weakness,  and 
sustained  injuries  which  hastened  her 
death  by  aggravating  the  disease,  it 
was  held  that  death  was  not  due  to 
the  original  injury  and  had  no  causal 
connection  with  it,  but  that  compen- 
sation should  be  allowed  only  for  the 
period  of  incapacity  which  would  or- 
dinarily result  from  the  original  in- 
jury. 

And  in  Noden  v.  Galloways  [1912] 
3  K.  B.  (Eng.)  46,  [1911]  W.  N.  192, 
81  L.  J.  K.  B.  N.  S.  28,  105  L.  T.  N.  S. 
667,  28  Times  L.  R.  5,  55  Sol.  Jo.  888, 
5  B.  W.  C.  C.  7,  where  a  riveter  re^ 
ceived  an  injury  to  a  finger  on  his 


right  hand  and  had  the  finger  am- 
putated, and  it  healed  perfectly  and 
he  worked  for  seven  years,  although  at 
lighter  work,  at  the  end  of  which  tkne 
he  started  using  a  pneumatic  hammer 
as  a  result  of  which  his  right  hand 
was  inflamed  so  that  he  was  obliged 
to  stop  work,  and  it  appeared  that  a 
piece  of  diseased  bone  was  the  cause 
of  the  trouble,  it  was  held  that  he  was 
not  entitled  to  .compensation  for  this 
incapacity  on  the  theory  that  it  was 
due  to  his  first  injury. 

And  the  aggravation  by  a  boxing 
match  of  a  wound,  received  in  the 
course  of  employment,  which  had  prac- 
tically healed  and  would  have  caused 
no  further  trouble  had  it  been  given 
a  little  more  rest,  so  that  blood  poison- 
ing and  permanent  injury  to  a  hand 
resulted,  is  the  proximate  cause  of 
such  injury,  and  no  recovery  can  be 
had  under  the  Workmen's  Compensa- 
tion Act  providing  for  compensation 
for  injuries  received  in  the  course  of 
employment.  Kill  v.  Industrial  Com- 
mission (1915)  160  Wis.  649,  L.R.A. 
1916A,  14,  152  N.  W.  148. 

In  Borland  v.  Watson,  G.  &  Co. 
(1911)  49  Scot  L.  R.  10,  5  B.  W.  C.  C. 
514,  where  a  workman  wrenched  his 
knee  while  engaged  in  his  work  and 
received  compensation  for  some  weeks 
and  worked  without  difiiculty  for  three 
years,  when  in  arising  from  a  kneel- 
ing position  in  his  work  for  another 
employer  he  felt  pain,  and  the  car- 
tilage of  his  knee  was  found  to  be 
ruptured,  and  it  was  not  clear  from 
the  evidence  that  the  cartilage  had 
been  ruptured  by  the  first  injury,  it 
WAS  held  that  he  had  suffered  an  in- 
jury by  the  second  accident  and  was 
entitled  to  cesipensation  therefor. 

And  in  Martin  v.  Bamett  (1910)  8 
B.  W.  a  C.  (Eng.)  146,  omipeiisation 
was  allowed  for  ikt  second  injury, 
and  it  was  held  that  a  eartman's  inca- 
pacity was  due  to  that  injury,  where 
he  was  struck  by  his  horse's  tail  which 
resulted  in  inflammation  and  loss  of 
his  eye,  although  it  appeared  that  ten 
years  before  he  had  received  a  blow 
in  the  temple  which  had  rendered  one 
of  his  eyes  useless  for  many  pur- 
poseB»  J.  T.  W. 
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THOMAS  W.  LAW 

V. 

BRYANT  ASPHALT  PAVING  COMPANY,  Appt 

/ouM»  Supreme  Court '^Aprtt  10,  1910, 
(175  Iowa,  747,  167  N.  W.  175.) 

Highway  —  obstnictloii  by  contractor  —  liability, 

1.  One  contracting  to  make  a  street  improvement  has  a  right  to  occupy 
the  street  with  the  machinery  necessary  for  the  work,  and  is  not  liable 
for  inconvenience  because  of  the  obstruction  to  persons  wishing  to  make 
use  of  the  street. 

[See  note  on  this  question  beginning  on  page  1203.] 

•---  negUgetice  in  falling  to  wintiftn 
barrier. 

2.  A  contractor  for  street  improve- 
ments who  obstructs  the  path  taken 
by  the  public  along  the  street  on 
which  he  is  at  work  may  be  found  to  be 
negligent  in  failing  to  erect  a  suitable 
barrier  to  call  the  attention  of  travel- 
ers to  the  danger  and  divert  them 
therefrom,  or  to  maintain  a  watchman 
to  prevent  their  injury. 

[See  18  R.  C.  L.  386,  488,  440.] 

IMal  —  Jorv  —  obstntctioii  of  high- 
way —  failore  to  vaintaia  barrier. 
8^  Whether  or  not  one  contracting 
to  make  street  improvements  is  negli- 
gent in  failing  to  maintain  barriers  or 
watchmen  to  warn  the  public  when  he 
obstructs  the  traveled  way  is  a  ques- 
tion for  the  Jury.  '     - 
[See  18  R.  C.  L.  617.] 

—  nee  of  dangerous  way  —  negli- 
gence. 
'  4.  The  court  cannot  say,  as  matter 
i»f  law,  that  a  pedestrian  is  negligent 


in  a^mpting  to  pass  along  a  traveled 
.path  past  a  machine  engaged  in  mak* 
ing  street  improvements,  in  a  snow- 
storm* where  the  machine  had  stood 
idle  for  several  days,  and  he  and  oth- 
ers had  passed  along  the  adjacent 
walk  without  danger,  and  when  the 
machine  was  put  in  operation  just 
prior  to  his  injury  no  barrier  was 
erected  or  warning  given  that  the  ma- 
chine was  in  operation  so  that  the 
passageway  was  dangerous. 

[See  13  R.  C.  L.  475;  20  B.  C.  L.  11Q» 
119.] 

Appeal  — Instructton  -r-  stating  issue 
—  error. 

5,  It  is  not  reversible  error  for  the 
court,  in  its  instruction  to  the  jury,  to 
state  the  issues  as  set  out  in  the  com- 
plaint on  the  theory  that  the  jury  is 
thereby  instructed  that  defendant's 
duty  is  measured  by  such  contentions^ 
if  tiie  proper  rale  of  duty  and  iiabil- 
ity  is  subsequently  given.   > 

[See  14  R.  C.  jL.  782,  798.] 


■  «<  ■  w 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Web- 
ster County  (Wright,  J.)  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  new  trial*  in  an  action  brought  to  recover  damages  for 
personal  injuries  aliegod  to  have  been  caused  by  defendant's  negligenoQ. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Kenyon,  Kelleher,  &  O^Con-     318;  Wilson  v.  Illinois  C.  R.  Co.  150 


nor,  for  appellant: 
'  Plaintiflf  failed   to   sh^w   freedom 
from  eontributory  negligence. 

Drei^r  v.  McDermott,  167  Iowa,  726, 
60  L.R.A.(N.S.)  565,  141  N.  W.  315; 
Gray  v.  Chicago,  R.  I.  &  P.  R.  Co.  160 
Iowa,  1,  189  N.  W.  934;  Williams  v. 
Chicago,  M.  is,  St.  P.  R.  Co.  189  Iowa, 
562,  117  N..W.  956;  Landis  v.  Inter- 
Urban  R.  Co.  166  Iowa,  20,  147  N.  W. 


Iowa,  33,  34  L.iLA.(N.S.)  687,  129  H. 
W.  340. 

As  negligence  is  always  predicated 
upon  a  failure  to  discharge  a  duty,  the 
definition  of  the  duty  attempted  to  be 
violated  upon  which  negligence  ts 
predicated  is  important. 

Wolfe  V.  Chicago  G.  W.  R.  Co.  166 
Iowa,  506^  147  N.  W.  901. 

The  measure  of  the  obligation  of 


1190 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R, 


either  the  contractor  or  a  city  is  to 
give  reasonable  notice  or  warning  by 
a  sign  or  barrier  that  the  way  is  not 
open  to  travel. 

Jones  V.  Collins,  177  Mass.  444,  59 
N.  E.  64. 

No  such  extraordinary  duty  should 
have  been  imposed  or  submitted  as 
that  of  maintaining  a  barrier  to  ''am* 
ply"  prevent  persons  from  approach- 
ing a  dangerous  place. 

Lineburg  v.  St.  Paul,  71  Minn.  245, 
73  N.  W.  723,  4  Am.  Neg.  Rep.  64; 
Hamilton  v.  Detroit,  106  Mich.  514,  68 
N.  W.  511;  Jones  v.  Collins,  supra. 

There  is  no  duty  to  keep  one  on 
guard  there  to  see  that  the  barriers 
are  not  removed,  or  to  prevent  persons 
from  going  into  a  place  of  dangeir. 

Garnets  v.  Carroll,  186  Iowa,  569, 
114  N.  W.  57;  Jones  v.  Collins^  supra; 
Ghicago  T.  McKenna,  114  111.  App*  270; 
Stainback  v.  Meridian,  79  Miss.  447, 
28  So.  947,  30  So.  607. 

Messrs.  Price  A  Joyce  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

•  The  defendant,  as  contractor, 
was  engaged  in  laying  a  pavement 
on  one  of  the  streets  of  Port  Dodge. 
As  a  part  of  its  equipment  in  the 
performance  of  the  work,  it  made 
use  of  a  machine  or  devibe'  known 
as  a  concrete  mixer,  which  was  op- 
erated by  steam  power*  The  ma- 
chine waa  provided  with  a  boom,  or 
lifting  beam,  on  the :  outer  end  of 
which  was  fitted  a  hopper  or 
"skip.'*  When  lowered  to  the 
ground,  the  skip  was  filled  with  ma- 
terials for  the  mixture,  then  lifted 
to  a  position  from  which  the  con- 
tents were  discharged  into  .the 
mixing  drum.  The  engineer  operat- 
ing the  machine  stood  in  a  position 
where  he  could  see  the  operation  of 
the  lift.  The  outfit  was  mounted  on 
a  truck,  by  which  it  was  moved  from 
place  to  place,  as  might  be  needed  in 
the  prosecution  of  the  work.  The 
paving  had  been  in  the  course  of 
construction  for  a  considerable 
period  before  the  accident  herein- 
after mentioned,  but  the  mixing 
machine  had  recently  been,  moved 
from  another  location  and  i^aced  at 
the  intersection  of  Second  avenue 
North,  and  Seventh  street.  It  was 
8o  placed  that  the  lifting  beam  ex- 


tended over  and  across  the  path  or 
walk  ordinarily  used  by  pedestrians. 
When  the  lift  was  raised,  the  path, 
unless  otherwise  obstructed,  was 
c!ear;  when  lowered,  it  was  an  ob- 
struction to  travel;  and  when  in 
operation,  was  a  source  of  danger 
to  anyone  passing  under  it.  The 
street  was  a  main  thoroughfare 
leading  into  the  buainess  sectidn  of 
the  city»  and  many  pnedestrians 
made  use  of  it.  The  plaintiff,  who 
was  employed  in  a  groce^  in  the 
business  section  of  the  city,  used 
the  street  in  question  in  passing  be- 
tween his  home  and  place  of  em- 
pikioniMKt,  and ;  had  aee&.  'the  moing 
machine  at  other  locations,  but 
claims  net  to  have  been  famiUar 
with  its  method  of  operation.  There 
is  some  conflict  in  the  evidence  as  to 
how  long  the  machine  had  been  in 
this  particular  location  before  the 
accident,  but  the  jury  could  prop- 
erly bave  found  that  it>  had  stood 
there  some  three  or  four  days,  but 
had  not  been  in  ofteration  until  the 
day  whe»  plaintiff  was  hurt.  The 
jury  covld  also  -have  found  that, 
while  the  machine  was  thus  stand- 
ing idle,  no  barricade  was  provided 
to  divert  the  travel  of  pedestrians 
from  the  usual  path  at  this  point, 
and  that  in  fact  many  people  con- 
tinued to  pass  back  and  .forth, 
vfithout  an^  apparent  effort  by  de- 
fendant to  mterf  ere  with  such  pass- 
age until  after  the  accident.  The 
plaintiff,  going  to  his  work  in  the 
morning  and  returning  to  his  home 
at  noon  of  that  day,  used  the  path 
by  the  machine  and  saw  no  indica- 
tion of  its  operation.  During  his 
noon  hour,  and  before  his  return  to 
work,  it  appears  that  the  machine 
was  set  in  motion.  As  he  ap- 
proached the  plaee,  a  severe  snow- 
storm had  set  in.  He  saw  several 
men  gathered  in  that  vicintty,  who 
did  not  appear  to  him  to  be  en- 
gaged in  Work,  and  he  drew  the  in- 
ference that  work  had  been  sus- 
pended on  account  of  the  stomu  He 
saw  nothing  and  heard  nothing 
which  suggested  to  him  that  the 
machine  was  in  operation;  there 
was  no  barrier  on  or  across  the 
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walk ;  and  he  had  no  warnhig  of  any     dence,  it  to  very'  clear  that  1Aie  ques- 


kind  that  the  passage  was  dang^ 
ous,  and  proceeding:,  as  he  and  oth- 
ers had  done  before,  he  was  struck 
by  the  descending  slrip  and  severely 
injured.  This  statement  is,  of 
course,  in  many  respects  denied  by 
the  defendant  and  its  witnesses ;  but 
there  is  evidence  upon  which,  as  we 
have  already  said,  the  jury  cpuld 
find  it  substJEuitiaUy  true. 

The  charge  ot  negligence  nimle 
agauist  the  defendant  is,  in  effect^ 
that  it  failed  to  esoercise  due  care  to 
erect  a  bander  to  turn  pibdestriaos 
from  the  patk  of  danger^  or  to  irive 
warning  if  saeb  danger,,  or  to  dis- 
eover  the  pbiaMifl's  danger  in  time 
to  pre^nt  his  Inljiivy  by  the  falling 
skip- 

I.  The  question  first  in  order  is 
whether  there  is  any  evidfefi*6e '  for 
the  jury  bpon  tJie  ehaxfee  df  nieglii 
gence  made  t^gainst  the  defendant* 
upon  this,  there  is  little  tooih  for 
atiumi^iit.  'The  defendant? undoubt- 
edly had  the  right,  and'  the  Jury 

were  so  informed^ 
S^£;<^^.  br  to  occupy;-.  th6 
uS^St^^  streets  with  its  ma- 
chine, and  the  mere 
fact  that  it  thereby  ohstructed  the 
travel  did  not  render  the  defendant 
a  wrohg^er  or  make  it  Uable  in 
damages  for  the  inconvenience 
therdl>y  occasioned  to  the  public,  or 
to  individuatok  It  w$^  bound,  how- 
ever, to  esmwie  that  right  with 
reasonaUe  eare  to.  avoid  injury  tq 
persons  AtMnpting>  to  make  suoh 
use  of  the  street  as  wtt  practicable; 
and,  if  the  machine  was  so  located 
as  to  make  passage  along  the  walk 

unsafe,  it  was  open 
tir  fSiJSS7p        to  the  jury  to  find 
Lmtain  that  reasQuahlecare 

required  the  ercic* 
tion  of  suitable  barriers  to  call  the 
attention  of  travelers  to  the  danger 
and  divert  them  therefrom,  or,  in  the 
absence  of  barriers,  to  keep  a  watch- 
man on  guard  to  turn  people  away 
while  the  machine  was  in  operation. 
FrcMsn  what  we  have  already  said  of 
the  facts  of  which-  there  was  evic- 


tion of  defendant's 

negligence  was  not  ob.tr.ctio.  oc 
one  upon  which  the  itiariiwaT- 


court  was  author-  t2ii''bk«ie~**" 
ifised  to    pass  as  a 
inatter  of  law,  and  there  was  no 
error  in  sufemitting  it  to  the  jury. 

II.  Was  tile  plaintiff  chargeable 
with  contrlbutoiy  negligence  as  a 
matter  of  law?  The  affirmative  of 
this  question  is  vigorously  argued 
for  the  defendant.  Some  of  the 
proved  or  admitted  facts  have  a 
legitimate  tendency  to  sustain  the 
conclusion  that  plaintiff  did  not 
manifest  reasonable  caife*  for  his 
own  safety ;  btit,  ofr  the  bther  hand^ 
the  record  is  ^ot  without  a  show* 
ing*  of  facts  from  whi^h  his  exercise 
of  reasonable  care  tnay  :be  inferred. 
The  machine  had  stood  bt -this  lo- 
cation idle  for  several  days,  aiid  itd 
presence  during  that  tirn^  icresfted 
no  danger  to  persons  using  the  path. 
The  paith  had  been  left  open  and 
mliobiitracted^  ati  in vitntidn '  to  its 
continued  Uite;  Plaiiitiif  &nd  dthers 
f  req^e^Iy  passed  that  way  without 
being  advised  or  warned  by  4he  de^ 
fendant  pf  any  danger.  He  had  ita 
fact  used  the  path  withoctt  objection 
or  warning  but  ai^  hour  before'his 
injury.  When  he  came  back,  the 
machine  had  belen  in  operation  less 
than  half  an  hour ;  he  was  facing  a 
severe  storm;  and,  his  progress  be- 
ing uninterrupted  by  any  barrier  or 
warning,  the  court^  can  hardly  as-^ 
sumie  tb  saiy,  as  a  matter  of  law, 
that  the  average  man  of  ordinaty 
intelligence'  and  prudence  would 
have  done  otherwise  ^^^^  ^^  ^^^^ 
than  he  did  under  verowi  war-^ 
the  circumstances.  •••>Mpe««e. 
The  case  is  not  comparable,  we 
tiiink,  witb  the  railway  cases  cited 
by  the  appellant.  It  is  only  where 
there  is  no  room  for  fair  and  rea* 
sdnable  minds  to  differ  upon  the 
conclusion  to  be  reached  that  the 
court  may  <Kreet  a  verdict,  and 
the  case  before  us  is  not  of  that  copr 
elusive  character. 

III.  Ehror  is  assigned  upon  the 
instructions  given  the  jury  as  fol- 
lerws.    The  court,  in  sunrnaarizin? 
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the  issues,  said  to  the  jury:  ''The 
acts  which  the  plaintiff  says  con* 
stitute  the  negligence  on  which  he 
claims  and  upon  which  he  predi- 
cates his  right  to  recovery  are  that 
( 1 )  The  defendant  was  negligent  in 
that  it  failed  to  erect  an  ample  and 
sufficient  barrier  at  said  place  in 
order  that  pedestrians  might  be 
turned  from  the  path  usually  trod 
by  them;  (2)  the  defendant  was 
negligent  in  that  it  failed  by  any 
device  or  method  to  warn  the  pub- 
lic generally  and  this  plaintiff  in 
particular  of  the  danger  incident  to 
the  operation  of  the  said  machine  at 
said  place;  (S)  the  defendant  was 
negligent  in  that  it  failed  to  erect 
and  maintain  a  guard  around  the 
said  place  where  the  said  machine 
was  being  operated  sufficient  to  pre- 
vent the  public  in  general  or  this 
plaintiff  in  particular  from  going 
into  a  place  where  he  would  be  in- 
jured by  the  operation  of  the  said 
machine;  (4)  the  defendant  was 
negligent  in  failing  to  warn  the 
plaintiff  of  its  purpose  to  lower  the 
said  lift  or  elevator  as  the  plaintiff 
was  passing  in  dose  proximity 
thereto." 

This  is  said  by  counsel  for  appel- 
lant to  be  equivalent  to  instructing 
the  jury  that  defendant  was  bound 
to  put  up  a  barrier  which  was  im-^ 
passable*  It  is  further  objected 
that  the  statements  in  the  second^ 
third,  and  fourth  subdivisions  of 
the  paragraph  are  capable  of  being 
understood  by  the  jury  as  charging 
the  defendant  witii  the  duty  not 
only  to  erect  a  suitable  barrier,  but 
also  to  warn  the  public  generally 
and  the  plaintiff  in  particular  of  the 
danger  there  existing,  as  well  as  to 
give  him  notice  when  the  elevator 
was  to  be  Iqwered,  and  that  such 
duties  wero  incumbent  upon  defend* 
ant  eveii  though  plaintiff  knew,  or 
as  a  reasonable  man  ought  to  have 
known,  of  the  danger  to  be  en* 
countered  in  using  the  path. 
^    ^^j_  These  criticisms,  we 

tilMrnctiQB^  think,  are  not  justi^ 
SSi*^**""*"      fied.  Tbe  statement 

of    the    acts    and 
omissions  which  plaintiff  chitrges  as 


negligence  are  quoted  literally  by 
the  court  from  the  plaintiff's  peti- 
tion. In  so  doing,  we  think  that  the 
court  rightfully  allowed  the  plain- 
tiff to  state  in  his  own  language  the 
very  grounds  upon  which  he  seeks 
to  recover.  The  fact  that,  with  the 
linguistic  exuberance  of  the  profes- 
sion, counsel  for  plaintiff  state  and 
restate  their  alleged  cause  of  action 
in  varied  forms,  cannot  serve  to 
prejudice  the  defense  where  the 
court  clearly  states  the  pertinent 
rules  of  law  and  directs  the  atten- 
tion of  the  jury  to  the  essential  is- 
sues, in  which  respect  the  defendant 
here  has  no  just  ground  of  com- 
plaint. The  jury  wastold  that  de- 
fendant was  rightfully  in  the 
street,  that  it  was  bound  to  no  more 
Uian  ordinary  care  in  the  conduct  of 
its  work  therein.  An  ''ample  and 
sufficient  barrier^'  could  not  meani 
more  to  any  ordinarily  intelligent 
juror  than  a  barrier  reasonably  suf- 
ficient to  indicate  to  the  mind  of  the 
traveler  passing  that  way  that  the 
path  was  closed  to  public  use.  Nor 
is  there  anything  in  the  other  speci- 
fications of  negligence  or  in  the  in- 
structions with  reference  thereto  to 
suggest  to  the  jury  that,  if  defend- 
ant had  performed  its  full  duty  with 
reference  to  a  barrier,  it  could  still 
be  held  negligent  in  not  giving,  in 
addition  thereto,  a  public  or  an  in- 
dividual warning  of  the  danger.  It 
is  probably  true  that  no  instruction 
or  charge  to  a  jury  has  ever  been 
drawn  with  such  perf^t  clearness 
and  precision  that  an  ingenious 
lawyer,  in  the  seehision.and  qaiet  of 
his  office,  with  a  dictionary  at  his 
dbow,  cannot  extract  therefrom 
some  legal  hereiQr  of  mare  or  less 
startling  character*  The  real  test 
of  the  meaning  and  effect  of  an  in- 
struction for  the  purpose  of  review 
by  an  appellate  court  ought  to  be, 
and  we  think  is,  the  idea  which  the 
language  objected  to  i^fairiy  cal- 
culated to  convey  to  the  minds  of 
jurors  drawn  from  the  ordinary 
walks  of  H<6 ;  and  the  fact  that,  up- 
on a  mmute,  technical,  or  hyper- 
critical analysis,  some  other  inter- 
pretation '  can  be  placed    thereon^ 
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may  be  disresrarded.  The  charge  in 
this  case,  taken  as  a  whole,  recog- 
nizes the  right  of  the  defendant,  as 
well  as  of  the  plaintiff » in  the  street; 
the  duty  of  Mch  to  use  reasonable, 
care  to  avoid  injuiy  to  or  interfer- 
ence with  the  other ;  the  burden  up- 
on plaintiff  to  establish  his  allega«^ 
tion  of  negligence  by  defendant ;  and 
his  own  freedom  from  contributory 
negligence.  All  these  matters  bear- 
ing upon  the  relative  rights  and  du- 
ties of  the  parties  were  treated  with 
reasonable  fullness. 

The  record  impresses  us  with  the 
thought  that  the  case  was  fairly 


tried,  and  that  titere  is  no  substan- 
tial reason  for  interfering  with  the 
result  below.  The  judgmeit  ap- 
pealed from  is  therefore  affirmed. 

Bvans,  Ch.  J.,  Deemer  and  Pres** 
Urn,  JJ.,  concur. 

MOTB. 

■  ft 

The  right  and  duty  of  a  highway 
coBtraetor  as  to  barricading  or  ob- 
structing the  street,  considered  in  the 
reported  case  (JLkw  v.  Bbyant  As- 
phalt Paving  Co.  ant^  1189),  is  the^ 
subject  of  an  annotation  beginning  at 
page  1208,  posi        * 


I    > » '  ' 


JOHN  B.  DAVIS,  Respt, 

V. 

J.  W.  MELLEN,  Impleaded,  etc.,  Appt 

1  ... 

Vtah  SUfpreme  Court  ^Julp  11,  1919* 

(—  Utah,  — -i  182  Pac.  920.) 

•  I 

Highway  •«-  ilglit  \»  otetmct  •—  contraetor  for  impreivienient^ 

1.  One  contracting' to  improve  a  public  street  has  the  right  to  bbdtruct 
public  travel  over  the  section  of  the  .street  upon  whioh  he  is  at  work. 
[See  note  on  this  qtiestwn  begmning  on  pa^e  1203.] 


«-  lights  on  barricade. 

2.  One  contracting  for  the  improve- 
ment of  a  public  street  must  place 
lights  at  night  upon  the  barrierai 
placed  to  obstruct  public  travel  over 
the  section  of  the  street  upon  which  he 
is  at  work 

[See  18  k  C.  L.  S86,  488,  440.] 

—  absence  of  watchman  —  right  to 
complain. 

8.  Travelers  upon  a  public  highway 
cannot  complain  of  a  breach  by  a  con- 
tractor for  its  improvement,  of  his 
contract  with  the  road  ccmimissioners 
to  maintain  a  watchman  to  protect  the 
work  from  injury  by  the  traveling 
public. 

[See  13  R.  C.  L.  440.] 

^-  contract  as  to  barricade  -—  cob-' 

struction. 

4.  A  provision  in  a  contract  for 
street  improvements  that  all  worifi 
shall  be  done  in  sections  consisting  of 
the  space  between  the  property  line 
and  the  center  of  the  street,  so  that 
the  street  shall  at  no  time  be  entirely 
closed  to  traffic,  does  not  forbid  the 


extendiiiig  of  the  bilrricade  beyond  the 
center  line  of  the  street. 

Proximate  cause  — •  s4reet  improve- 
ment —  injury  in  bypaths 

5.  The  negligence  of  one  leaving  an 
obstruction  in  a  bypath  around  a 
street  improvement  so  that  vehicles 
traveling  in  opposite  directions  cannot 
pass  each  other,  combined  with  the 
negligence  of  the  driver  of  an  automo^ 
bile  in  propelling  it  into  the  bypath  at 
a  reckless  speed  so  that  a  traveler  from 
the  opposite  direction  is  compelled  to 
turn  into  the  barricade  to  avoid  a  col- 
lision, and  not  the  negligence  of  the 
street  contractor  in  failing  to  light 
and  guard  the  improvement,  is  the 
proximate  cause  of  injury  to  the  latter. 

[See  18  R.  C.  L.  446.] 

Highway  -—  contractor,  for  improve- 
mentB  —  liability  fmr  injuries  in 
bypaths. 

6.  A  contractor  for  street  improve* 
meats  who  fails  to  maintain  proper 
lights  on  the  barricade  protecting  his 
work,  and  also  a  watchman  to  protect 
the  work,  is  not  liable  for  injury. to 
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the  driver  of  an  aatomobile  who  is 
injured  in  attempting  to  pass  around 
the  barricade,  by  the  act  of  a  stranger 
in  leaving  an  obstruction  in  the  by- 
path so  that  vehicles  traveling  in  op- 
posite directions  canoot  pass  each 
other,  combined  with  the  negligence 
of  one  who  drives  an  automobile  from 
the  opposite  direction  at  a  reckless 
speed  into  the  passageway. 


—  duty  to  anticipate  obsiruction* 

7.  A  contractor  for  street  improve- 
ments who  leaves  a  passageway 
around  his  work  sufficient  for  vehicles 
traveling  in  opposite  directions  to  pass 
each  other  is  not  bound  to  anticipate 
that  a  stranger  will  leave  an  obstruc- 
tion in  the  passageway  in  the  night 
which  will  prevent  such  passing  and 
oause  injury. 


Appeal  by  defendant  Mellen  from  a  judgment  of  the  District  Court  for 
Salt  Lake  County  (Porter,  J.)  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  and  injury  to  his  automobile, 
alleged  to  have  been  caused  by  the  negligence  of  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Stewart,  Stewart,  ft  Alex-     Chamberlasme,  Ev.  §  1012;  Jones,  Ev. 


ander,  for  appellant: 

Where  a  contract  is  made  by  a  pub* 
lie  corporation  for  the  construction  of 
a  public  work,  and  incidentally  con- 
tains stipulations  intended  for  the 
safety  of  the  public,  an  individual  who 
sustains  personal  injuries  by  reason 
of  the  nonperformance  of  such  stipu- 
lation does  not  bear  such  a  relation 
to  the  contractor  as  will  support  an 
action  of  tort  agninat  th#  latter,  ba^ed 
upon  th^  ;aiere  violation  of;  the  con- 
tractual duty. 

Styles  V.  F.  R.  Long  Co.  67  N.  J.  L. 
413,  51  Atl.  710;  Pittsfleld  Cottonwear 
Mfg.  Co.  V.  Pittsfield  Shoe  Co.  71  N.  H, 
522,  60  L.R.A.  116,  53  Atl.  810,  13  Am. 
Neg.  Rep.  363;  Solberg  v.  Schlosser, 
20  N.  D.  307,  30  L.R.A.aff5.)  1111,  127 
N.  W.  91;  O^kettnan  V.  Woodward,  165 
Ky.  752,  L.R.A.1916A,  1005,  178  S.  W. 
1100;  Schneider  r.  CahilL  —  Ky.  — , 
27  L.R.A.(N.S.)  1009,  127  S.  W.  143; 
Lamed  v.  Holt  &  JefFery,  74  Wash. 
274,  46  L.R.A.(N.S.)  635, 183  Pac.  460; 
Davis  V.  Clinton  Waterworks  Co.  54 
Powa,  59,  87  Am.  Rep.  185,  6  N.  W.  126; 
Nickersoh  v.  Bridgeport  Hydraulic  Co. 
4p  Conn.  24,  33  Am.  Rep.  1. 

If  evidence  of  other  accidents  is  ad-, 
missible,  the  conditions  must  be 
shown  to  have  been  similar  to  those  in 
question  before  any  evidence  of  prior 
accidents  can  be  received,  and  evi- 
dence of  accidents  subsequent  to  the 
injniT  i^  not  admissible  and  it  i»  er^ 
ror  to  receive*  evidence  of  such*  acci- 
dents. 

Brady  V.  Manhattan  R;  Go.  127  N.  Y. 
46,  27  N.  E.  368,  5  Am.  Neg.  Cas.  846; 
Abbotts,  Proof  of  Fact,  3d  ed.  p.  811 ; 


2d  ed.  §  163;  Dillingham  v.  Whitaker» 
—  Tex.  Ciy.  App.  — ,  25  S.  W.  723; 
Matthews  v.  Missouri  P.  R.  Co.  142 
Mo.  645,  44  S.  W.  802,  3  Am.  Neg.  Rep. 
699;  Hunt  v.  Dubuque,  96  Iowa,  314, 
65  N.  W.  319 ;  Schmidt  v.  Coney  Island 
A  B.  R.  Co.  26  App.  Div.  891,  49  N.  Y. 
Supp.  777;  Menominee  River  Sash  & 
Door  Co.  V.  Milwaukee  &  N.  R.  Co.  91 
Wis.  447,  65  N.  W.  176;  Louisville  & 
Nv  R.  Co;.  v.  MklMe^  109  Ala^  509,  20 
So.  33 ;  SulUvan  Vw  Salt  Lake  City,  13 
Utah,  125,  44  Pac.  1039;  Snowden  v. 
Pleasant  Valley  Coal  Co.  16  Utah,  369, 
52  Pac.  599;  Pe6p!e  v.  Rodawald,  177 
N.  Y.  408,  70  N.  B,  1;  HiU  v.  American 
Surety  Co,  107  Wis.  19,  81  N.  W.  1024, 
82N.  W.  69L 

Messrs.  Dey,  Hoppaugh,.  &  Fabias, 
for  respondent : 

'  Mellen  having  failed  Xo  n^ive  the 
warnings  required  by  his  . contract 
with  the  stat^y  i^nd  having  failed  to 
keep. one  side  of  tl^e  street  open  for 
travel,  ^laintitf  is  eiititled  'to*  recover 
for  the  breach  of  the  obligation  Mel- 
len assumed  in  entering  into  that  con- 
tract. 

6ro6klyn  v.  Brooklyn  City  R.  Co.  47 
N:  Y.  475,  7  Am.  Rep.  469;  36  Cyc. 
881 ;  Pittsfield  Cottonwear  fefg.  Co.  v. 
Pittsfield  Shoe  Co.  71  N.  ft.  522,  60 
L.R.A.  116,  53  AtK  8Q7,  13  Am.  Neg. 
Rep.  868;  Lyme  Regis  v.  Henley,  3 
Barn,  ft  Ad.  77, 11^  Bng.  RefpHut,  29,  5 
Bing.  91,  130  Eng.  Reprint/'995;  Jen- 
free  v.  Metropolitan  'Street  R.  Co.  86 
Kan.  479,  39  L.R.A.(N.S.)  1112,  121 
Pac.  510,  Aim.  Cas.  1918C,  214;  Mont- 
gomery Street  R.  Co.  ▼.  Smith,  146  Ala. 
316,  39  So.  757. 


DAVIS  V. 

(—  Utah,  — , 

Defwdwt  w«a  Hable  for  neirli^ 
genee^  ineffective  of  contract. 

13  R.  C.  L.  317;  Lyme  Regis  v.  Hen* 
ley,  3  Bam.  &  Ad.  77, 110  Eng.  Reprint, 
29,  5  Ring.  91,  130  Eng.  Reprint,  995 ; 
Wade  V.  Gray,  104  Miss.  151,  43  L.R.A. 
(N.S.)  1046,  61  So.  168;  Solberg  v. 
Schlosser,  20  N.  D.  307,  30  L.R.A. 
(N.S.)  1111,  127  N.  W.  91;  Nye^.  Dib- 
ley,  88  Minn.  465,  93  N.  W.  524;  Robin- 
son V.  Chamberlain,  34  N.  Y.  389,  90 
Am.  Dec,  713;  Brooklyn  v.  Brooklyn 
City  R.  Co.  47  N.  Y.  475,  7  Am.  Rep. 
469;  Uttle  V.  Banks,  85  N.  Y.  258; 
Yoiing  V.  Waters-Pierce  Oil  Co.  185 
Mo.  634,  84  8.  W.  929;  Ft.  Wayne  v. 
Hamilton,  132  Ind.  487, 32  Am.  St.  Rep. 
268,  32  N.  E.  324;  Stack  y.  East  St. 
Louis,  85  111.  377,  28  Am.  Rep.  619 ;  In- 
man  v.  Tripp,  11  R,  I.  520,  23  Am.  Rep. 
520;  Sanitary  Dist  v.  Ray,  199  111.  63, 
93  Am.  St.  Rep.  102,  64  N.  E.  1048; 
Perry  v.  Worcester,  6  Gray,  544,  66 
Am.  Dec.  431;  Thuri^ton  v.  St.  Joseph, 
51  Mo.  510,  11  Am.  Rep.  463;  Weg- 
mann  v.  Jefferson,  61  Mo.  56;  McGreg- 
or ▼.  Boyle,  34  Iowa,  268;  Shaw  v. 
Crocker,  42  Cal.  435;  Kimball  v.  Bath, 
33  If^  219,  61  Am.  Dec.  243;  Bailey 
V.  Osborn,  80  N.  J.'  L.  388^  78  AtL  9» 
Ann.  Gas.  1912A,  454. 

It.  is  not  necessacy  that  Mellen'a 
negUgence  should  have  beea  the  sole 
cause  of  tiie  injury.  If  it  were  a  prox-» 
imate  causei,  then  i^  is  liable,  al* 
though  the  negligient  act  of  another 
was  a  concurring  cause. 

29  Cyc.  496. 

It  was  not  error  to  permit  witnesses 
to  testify  as  to  other  >  accidents  that 
had  occurred  during  the  time  appel- 
lant was  Slaking  street  improvements. 

Gale  V.  ShiUock,  4  Dak.:182, 29  N.  W. 
661;  Benecke  v.  Welch,  .168  Mo.  267» 
67  S.  W,  604;  State  v.  Eifcrt,  102  Iowa, 
188,  38  I^.R.A.  4^^,. 63  Am.  St.  Rep.  433» 
66  N.  W.'309,  71 X  W..248;  Lloyd  v, 
Simons,  90  Minn.  237,  95  *N.  W.  903; 
Ward  y.  Abbott,  14  Me.  275;  Tatom  v. 
White;  95  N.  C.  453:  Chicago,  K.  &  N, 
R.  Co.  V.  Wiebe,  i25  Neb.  542,  41  N.  W. 
29V;  Chesapeake,  &  O.  R.  Co.  v.  Bar- 
ger,  fi2  Va.  688,  72  S.  E.  963. 

Cprfm^,  Oh.  J.,  delivered  the 
opinion  :of  the  court : . 

Plaintiff  brought  this  action  in 
the  district  court  of  Salt  Lake 
county  to  recover  damagesf  alleged 
to   have   been    sustained    by .  him 
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throuirh  the  negligence  of  the  de- 
fendants while  he  was  driving  his 
automobile  on  State  street,  a  public 
highway  leading  from  th6  south  in- 
to Salt  Lake  City.  At  the  trial 
plaintiff  dismissed  his  action  as  to 
the  defendants  .  constituting  the 
partnership  Salt  Lake  Transfer 
Company,  and  then  proceeded 
against  Mellen  alone,  whom  we 
shall  hereinafter  refer  to  as  defend^ 
ant. 

Meilen  was  a  contractor  engaged 
by  the  State  Road  Commission,  here- 
inafter referred  to  as  the  Commis* 
sion,  to  lay  cement  pavement  for  the 
surfacing  of  certain  portions  of 
State  street  between  Salt  Lake  City 
arid  Murray.  He.  was  required,  un* 
de!r  his  contract  ^ith  the  CommiS'^ 
sion»  to: do  the  paving  in  sections* 
He  had  finished  the  pavement  at  or 
near  the  intersection  of  Twenty* 
fiitst  South  street  with  State  street, 
when  it  was  found  that  a  water  pipe 
or  conduit  crossing  State  street  at 
that  point  was  of  insufficient  size, 
and  that  it  would  be  necessary  to 
take  it  up  and  replace  it  with  a  lar* 
ger  one  m  order  to  carry  the  water* 
He  was  requested  by  the  Conunis- 
sion  to  make  the  change  after  the 
completion  of  the  pavanent,  as  be* 
fore  stated^  and  ^was  engaged  in  so 
doiag.  "when  the  accident  occurred 
of  which  plaintitf  complains.  While 
proceeding  to  the  work  of  taking  up 
the  pipe  and  replacing  it,  certain 
ba^rricades  were  placed  by  Mellen 
across  Stat^  stif^et,  tb  watTi  the  pub- 
lic of  the  excavations  made  in  the 
street,  and  to  prevent  vehicle  travel 
over  the  green  cement  used  in  re.-, 
pairing  thia  paveme^t  where  the 
pipe  was  being  replaced.  Twenty.- 
first  South  street  is  66  feet  wide. 
State  street  is  132  feet  in  widths  and 
ifs  traversed  through,  or  near  the 
centjer  ])y  a  double-track  street  rail- 
way line.  The  pavement  had  been 
laid  op  both  sides  of  the  street  rail-^ 
way  lines.  To  better  illustrate  the 
condition  on  Stat^  street  at  the  time 
and  at  the  place  of  the  accident,  we 
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The  plat  is  not  drawn  to  scale, 
nor  is  it  intended  to  do  more  than 
represent  the  conditions  in  a  general 
■way. 

The  two  sets  of  parBHel  lines  rep- 
resent the  street  car  traolcs  near  the 
center  of  State  street.  The  space 
between  tracks  is  6  feet,  8^  inches 
wide.  The  heavily  shaded  spaces 
indicate  paved  portion  of  street,  16 
feet  in  width  on  either  side  within 
2  feet  of  street  car  line.  The  lines 
extending  at  right  angles  with  the 
paved  portions  of  the  street  repre- 
sent wooden  barriers  approximately 
Si  feet  in  height,  entirely  closing 
State  street  to  the  west  of  car 
tracks,  and  partially  to  the  east,  for 
a  distance  north  and  south  between 
barriers.  The  two  small  circles  rep- 
resent telephone  poles.  Attached 
to  the  ends  of  the  wooden  barri- 
cades, and  passing  around  and 
nailed  to  the  poles,  as  indicated  by 
irregular  line,  was  a  wire  mesh  42 
inches  high,  containing  12  longi- 
tudinal wires  with  numerous  cross 
wires.  The  light  dotted  space  indi- 
cates the  passageway  or  detour 
around  the  barricaded  section  of  the 


street  taken  by  vehicles  leaving  and 
returning  to  the  pavement,  covering 
a  distance  of  about  80  feet.  The 
two  parallelograms  marked  "W"  in- 
dicate two  wagons  attached  togeth- 
er and  heavily  loaded  with  flat 
steel,  standing  within  the  traveled 
detour.  Both  were  platform  wagons. 
The  north  wagon  had  an  elevated 
seat.  The  effect  of  the  barricades 
was  to  direct  all  travel  from  the 
west  side  to  the  east  side  of  the 
street,  and  to  pass  vehicles  over  and 
through  the  open  passageway  or  de- 
tour, about  SI  feet  in  width.  The 
heavy  line  marked  "BB,"  to  the  east 
of  property  line,  represents  a  bill- 
board, Trfiile  parallelogram  "C"  rep- 
resents a  cottage.  There  were  tele- 
phone poles  along  the  east  aide  of 
State  street  not  shown  on  the  plat. 

In  preparing  the  foregoing  plat 
we  were  unfortunately  deprived  of 
the  benefit  o£  the  exhibits  used  at 
the  trial  of  the  case,  which  should, 
have  accompanied,  but  are  miiwiftg 
from  the  flies -and  record  on  appetd. 
It  is  not  claimed  to  be  a  d^iled 
representation  of  all  the  cMiditiona 
surrounding  the  accident,-  and  it 
may  not  be  in  all  respects  accurate. 
However,  we  think  it  fairly  illus- 
trates the  conditions  and  reflects  the 
testimony  of  witnesses  who  saw 
them  at  or  about  the  date  of  tiie  ac- 
cident. 

It  is  alleged  in  the  complaint  in 
substance : 

That  the  woric  was  being  done  by 
the  defendant  J.  W,  Mellen  under 
the  authority,  direction,  and  super- 
vision of  the  State  Road  Conunis- 
sion  of  the  State  of  Utah;  that  rea- 
sonable care  and  prudence  were  re- 
quired of  tiie  defendant  J.  W.  Mellen 
in  doing  said  work,  and  the  said 
Conunission  exacted  from  him  in 
the  performance  thereof  that  he 
should  erect  good  and  sufficient 
guards,  barricades,  and  signals  and 
so  perform  the  work  as  not  to  close 
the  entire  road,  but  should  provide 
an  open  unobstructed  passageway 
sufficient  to  accommodate  and  pro- 
vide for  the  traffic  and  travel  there- 
on in  both  directions,  all  of  which 
the  defendant  Mellen  failed  to  do; 
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i^'>ttot  the  only  means  provided  by  the 
^ef^ndant  J.  W.  Mellen,  or  otheiv 
wise,  for  the  passage  of  vehicles 
traveling  in  both  directions  where 
the  said  state  road  was  closed  4tnd 
barricaded  as  aforesaid,  was  a 
(passageway  from  said  Twenty-first 
South  street,  extending  south  a  dis- 
tance of  about  100  feet  in  length, 
where  it  re<^ntered  said  state  road ; 
the  said  passageway  was  over  prem- 
ises immediately  adjoining  and  ad- 
jacent to  isaid  state  road  on  the  east, 
4uidr  immediately  east  of  the  line  of 
telephone  poles  aforesaid ;  that  said 
passageway  so  provided  was  rough 
^nd  uneven,  and  only  of.  sufficient 
width  for  two  vehicles  to  meet  and 
pass  thereon  by  the  exerdse  of  great 
care  and  caution ;  that  to  the  east  of 
said  passageway,  extending  in  close 
proximity  to  Twenty^-first  South 
street,  there  was  a  long  and  high 
'billboard  which  prevented  persons 
traveling  north  on  state  road,  prior 
to  and  when  entering  into  said 
passageway^  from  seeing  vehicles 
traveling  west  on  Twenty'-first 
South  street*  intending  to  turn  south 
on  said  state  road,  until  such  ve- 
hicles turned  into  and  had  entered 
upon  said  passageway,  and  likewise 
prevented  persons  travieling  w«st  on 
Twenty-firsst  South  street,  intending 
to  turn  and  go  south  on  said  state 
road,  from  seeing  approaching  vehi- 
cles traveling  north  on  State  stiieet 
until  said  paasage¥ray  was  entered ; 
that  during  the  evening  of  the  12tii 
of  June,  1917,  and  aboot  the  hour 
of  9  o'clock,  as  plainlaff  is  informed 
and  believes,  the  defendant  Salt 
Lake  Transfer  Company  wrongful- 
ly and  negligently  left  two  large 
transfer  wagons  attached  together, 
and  loaded  with  steel  and  machin- 
ery, stand  in  and  occupy,  unattended, 
unguarded,  and  unlighted,  a  portion 
of  the  east  side  of  said  passage- 
way for  a  distance  of  about  50  feet 
'in  length;  that  said  wagons  so  situ- 
ated left  the  width  of  th^remaining 
part  of  $aid  passageway,  which  was 
between  said  wagona  and  said  lin^ 
•of  telephone  poles,  a  distance  of  less 
tiian  11  feet  in  width,  totally  insuf- 
fiei^t  for  vehicles  to  meet  and  pass ; 
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the  said  passageway  of  approxi- 
mately 11  feet  in  width  was  the 
only  pas&ageway  for  vehicles  in  both 
directions;. that  said  defendants  and 
each  of  them  wrongfully  and  unlaws 
fully  permitted  said  wagons  to  ob- 
struct said  passageway  for  at  least 
twelve  hours,  as  plaintiff  is  informed 
and  believes,  notwithstanding  the 
heavy  and  congested  traffic  over  and 
upon  said  state  road;  that  about  3 
o'clock  in  the  morning  of  June  13, 
1917,  and  while  the  idaintiif  was  re- 
turning home  from  Ophir,  Utah, 
and  driving  his  automobile  north  on 
^he  aaid  state  road,  with  due  care 
^nd  eaution,  when  he  approached 
said  portion  oi  said  state  road,  barri- 
caded as  aforesaid,  he  turned  into 
said  passageway  so  provided  aa 
aforesaid,  leading  to  Twenty-first 
South  street ;  that  at  the  time  there 
was  no  approaching  vehicle  of  a«iy 
kind  in  sight;  that  while  passing 
along  the  west  aide  of  said  wagons, 
standing  as  aforesaid,  an  automobile 
traveling  west  on  Twenty-first 
South  street,  which  had  been  ob- 
atructed  from  plaintiff-s  view  by 
4said  billboards  and  wagons,  sud- 
denly turned  into  said  passageway 
from  the  north.;  that  a  head-oii 
jCoUision  was  imminent,  and  to 
prevegcit  such  collision  and  its  con- 
sequences^ plaintiff  instantly  ac- 
celerated the  speed  of  his  machine, 
and  turned  quickly  into  said  state 
road,  thereby  avoiding  a  collision 
with  said  approaching  automobile 
in  said  obstructed  passageway; 
that  in  so  doing  plaintiff's  au- 
tomobile encountered  and  ran  int^ 
a  wire  fence  forming  part  of 
the  barricade  upon  the  state  road, 
which  said  fence  the  plaintiff  was 
unable  to  see  or  discover,  owing  to 
the  absence  of  any  light  or  other 
signal  upon  the  same;  that  there- 
upon plaintiff's  automobile  was  up-  . 
turned,  and  the  plaintiff  and  Mr. 
Eahn,  who  was  traveling  with  him, 
were  violently  thrown  and  caught 
under  said  upturned  automobile; 
that  at  the  time  o;f  said  accident 
said  wagons  had  been  wrongfulfar 
and  negligently,  by  the  said  def end- 
.ants^  and  each  of  them,  permittcM;! 
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to  stand,  remain,  and  obstruct  the 
4said  passageway  and  view  for  about 
six  hours,  as  plaintiff  is  informed 
and  believes,  without  any  watch- 
man or  signal  or  warning  or  any 
other  precaution  whatsoever  being 
taken  to  guard  or  protect  travelers 
or  traffic  along  said  passageway; 
that  said  accident  occurred  without 
any  fault  on  the  part  of  the  plain- 
tiff or  said  Kahn;  that  it  was 
caused  wholly  and  solely  by  reason 
of  the  carelessness  and  negligence  of 
the  said  defendants  and  each  of 
them  in  permitting  said  wagons  to 
obstruct  and  blockade  said  passage- 
way, and  remain  for  an  unreason- 
able time;  also  in  not  providing  a 
watchman  or  watchmen  to  warn 
approaching  travelers  from  both 
directions  of  the  conditions  and 
danger  aforesaid ;  and  in  failing  to 
have  danger  lights  and  other  signals 
to  warn  approaching  travelers  that 
said  road  was  barricaded,  and  that 
said  passageway  was  cJ^strueted, 
and  of  the  unusual  and  extraordi- 
nary conditions  and  dangers  afore- 
said, which  the  said  defendants  and 
each  of  them  kndw,  or  by  the  exer- 
cise of  reasonable  care  and  piu- 
dence  ought  to  have  known,  in  time 
to  have  averted  and  prevented  Baid 
accident;  also  in  failing  to  provide 
and  maintain  a  safe  detoar  «r  pas- 
sageway for  vehicles  around  the 
place  where  state  road  was  barri- 
caded ;  also  by  reason  of  the  neg- 
ligent, careless,  and  wrongful 
conduct  of  the  said  defendant  J.  W. 
Mellen  in  entirely  closing  said  street 
to  traffic." 

The  answer  of  the  defendant  J. 
W.  Mellen  admits  the  doing  of  the 
Work  under  contract  and  by  the  dt- 
"rection  of  the  State  Road  Commis- 
sion, but  denies  that  the  work  was 
being  done  in  a  negligent  manner, 
*  or  that  he  failed  to  maintain  suit- 
able barricades,  notices,  and  warn- 
ings on  the  portion  of  the  street 
being  repaired,  or  that  he  left  an 
unsafe  passageway  for  travel;  and 
affirmatively  alleges  that  the  acci- 
dent to  plaintiff  was  caused  by  his 
own  negligence  in  fast  driving,  fail- 
ure to  observe  the  crossway,  the 


lights,  signs,  and  warnings  placed 
there  by  defendant,  failure  to  take 
heed  of  the  approaching  automobile, 
and  negligence,  without  his  knowl- 
edge, of  the  transfer  company  in 
leaving  its  wagons  standing  in  and 
obstructing  the  passageway  afforded 
for  public  travel. 

Upon  trial  of  the  issues  the  jury 
found  a  verdict  in  plaintiff's  favor, 
and  a  judgment  was  entered  against 
the  defendant. 

On  appeal  the  defendant  assigns 
many  errors,  so  many  that  it  is  im- 
practical to  set  them  all  forth  and 
discuss  them  here  in  detail.  Sum- 
marizing, the  defendant  complains 
of  the  rulings  of  the  trial  court  in 
denying  def^ddant^s  motion  for  a 
nonsuit  at  the  conclusion  of  plain- 
tiffs testimony,  the  refusal  to  in- 
struct and  direct  a  verdict  in  favor 
4d  defendant,  permitting  plaintiff's 
counsel  in  addressing  ^e  jury  to 
argue  immaterial  and  incompetent 
testimony  over  defendant's  objec- 
tion, and  that  the  verdiot  and  judg- 
ment are  not  sustained  by  the 
evidence  and  are  colitrary  to  law. 

There  is  not  a  srtot  deal  0t4um- 
Aiet  in  the  testittioAT.  Ihephgwical 
conditions  at  and  new -ttie  place  of 
the  accident;  as  tettified  to  ky  the 
witnesl»8.  Were  in  a  gidneral  w$^  the 
same  as  alleged  in  tb»  complaintend 
as  admitted  by  the  answer,  nain- 
tiff  introduced  testimeny  to  show 
that  there  were  no  lights  on  the 
Jbarricades.  Defendant's  witnesses 
testified  that  lights  were  placed  on 
the  barricades  to  warn  travelers  at 
nifi^t,  and  that  lanterns  were  seen 
there  the  morning  following  the  ac- 
cident, one  of  them  still  burning. 
There  was  also  some  conflict  in  the 
testimony  as  to  how  extended  a  view 
could  be  had  of  Twenty-first  South 
street,  and  also  of  Stete  street,  while 
approaching  the  barricaded  section 
from  the  south. 

Robert  B.  Mark,  a  witness  for  tiie 
plaintiff,  who  had  viewed  the  scene 
of  the  accident  the  same  morning, 
made  the  following  observations 
concerning  road  conditions :  '^ June 
13, 1917, 1  made  an  examination  at 
about  9 :16  A.  M.  concerning  physi- 
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cal  conditions  near  the  intersection 
of  Twenty-first  South  and  State 
'  street.  State  street  on  the  south 
side  of  its  intersection  with 
Twenty-first  South  street,  was  part- 
ly barricaded  with  barricades  about 
Si  feet  high.  The  barricade  on 
the  east  side  of  the  street  extend- 
ed to  the  first  telesrraph  pole. 
There  was  another  telegraph  pole 
in  the  street  on  the  east  of  the 
southeast  telegraph  pole.  Between 
the  two  poles  was  31  feet.  .  .  . 
At  a  point  80  feet  south  of  the  inters 
section  of  Twelfth  (Twenty-first) 
South  and  State,  trafiic  had  been  di- 
verted in  a  northwesterly  direction. 
In  this  space,  through  which  traffic 
was  being  directed,  there  had  been 
left  two  vans  of  the  Salt  Lake 
Transfer  Company.  The  van  far- 
ther south  was  loaded  with  flat  steel 
The  steel  extended  beyond  the  bed 
of  the  wagon  to  the  south  probably 
5  or  6  fe^.  The  ^wagon,  or  p<de  of 
that  wagon,  was  extended  underr 
neath. the* wagon  ahead  of  it,  and  the 
wagon  ahead  of  it  was  loaded  partly 
with  flat. steel  and  partly  with  son^e 
pieces  oi  machineir*  •  *'  •  Ekt 
tending  on  noirth^rly.  from  the  north 
wa^on  were  twp ;  poles  to  ^ec^nnmO' 
date^,  a  three-horse,  team..  The 
len^h  ov^r  all,  from  the  n^Krth  pomt 
of  the  north  wagion^ — thftt  is«  th^ 
wagon  bed— to  ttte  soi^th  point  of 
the  projec^g  load  of  tl|e  secpnd 
wagon  was  4Q  f eet  8  inches.  Each 
wnigoi^  was  approximately  6  feet 
across.  .  .The .  available  tri^v^ing 
sp^ce  betw^n  these  wagons,  and  the 
barricade  was  9  fe^t  10  inches* 
•  ..  .  A  wire  mesh,  ran  between,  the 
north  telegcupfo  pole  and  the  south 
teleigraph  pode^  and  th^]|ee  near  the 
east  aide  of  the  raibroad  tracks 
marking  the  boundary:  lines  of  the 
barricade  on  the  east  side  of  State 
street.  The  distance  from  the  north 
telegraph  pole  to  the  south  telegraph 
pole  is  38  feet  4:  inches.  The  dis- 
tance from  the  south  tdegraph  pole 
to  the  south  edge  of  the  load  on  tiie 
south  wagon  of  the  Transfer  Com- 
pany is  41  feet.  The  distance  from 
the  souftiieast  pole  to  the  barricade 
to  the  property  line  on  the  east  is 
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about  85  feet,  so  that  there  was  left 
85  feet  of  the  street  east  of  the  bar- 
ricade. ...  I  noticed  that  the 
street  had  been  traveled  by  wagons 
east  of  where  the  Salt  Lake  Trans- 
fer wagons  were  located,  the  width 
of  another  team  or  another  wagon, 
which  showed  that  the  passageway 
extended  east  8  or  10  feet,  and  that 
this  had  been  used  as  a  part  of  the 
passageway.  I  am  speaking  of  the 
south  wagon.  The  south  wagon 
was  19  feet  11  inches  east  from  the 
east  rail.  The  south  end  of  the 
south  wagon  bed  was  about  2  feet  5 
inches  east  of  the  east  line  of  the 
pavement.  The  steel  projected 
about  5  feet  over  the  hind  end  of  the 
south  wagon  and  about  a  foot  and  a 
half  or  2  feet  over  onto  the  pave- 
ment. .  .  .  I  found  that  the  wire 
barricade  running  from  the  south 

f)ole  to  the  railroad  track  was  hot 
ntact.  AH  the  wires  were  broken 
into  from  the  machine  coming  iti 
contact  wit*!  and  pulling  the  wire. 
.  ' .  ;  The  wires  on  the  east  side  of 
the-  barricade'  tunning  between  the 
two  telephone  poles  were  stitl  in^- 


> 


The  plaihtifif  testified  concerning 
the  acclderit:   ,.  .  . 

The  accideiit  occurred  about  2:30 
A.  M.,  June  13>  1917^  while  I  wa^ 
driving,  my  car  .  north  on  State 
street  Mr.Kahii,  another  traveling 
salesmajj,  was  with  me.  We  were 
coming  ,  irom ;  Grantsville,  Tooele 
county. '  I  'was  trsiveling  about  20 
miles  an  hour  when^jl, was  going 
around  the  end*  of  the  wagon,  the 
large  truck  standing  on  the  east  side 
of  State  street.  When  I  got  ground 
the  end  of  the  wagon  an|i.  within  a 
short  distance  frona  the  telegraph 
pole  another,  machine  drove  m  from 
Twenty-first  South  street.  I  saw  I 
was  goinfe  to  have  a  head-on  col- 
lision, and  I  turned  my  c^r  quickly, 
and  used  ihy  accelerator^  and  gave 
her  qiore  gas,  and  turned  back  into 
State  street,  and  I  thought  it  was 
about  the  only  course  I  could  take  at 
the  tinie  to  save  me  having  a  head- 
on  collision.  As  I  made  my  turn  I 
ts&t  in  contact  with  the  wire.  I 
was  watching  the  road  as  I  came  up 
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State  street.  I  ohBerved  Twentyr 
first  South  street  at  the  point  that 
it  could  be  observed;  that  would  be 
back  and  east  of  the  billboards 
there.  That  is  the  only  place  that  I 
could  observe  Twenty-first  South 
street  with  these  wagons  there 
where  they  were.  The  lights  on  the 
car  coming  towards  me  were  dim. 
They  had  their  dinmiers  on.  I  was 
about  4  feet  in  the  cut-off  or  pas- 
sageway from  the  south  pole  when 
I  observed  this  car  approaching. 
•  .  .  There  were  no  lanterns  or 
other  lights  on  the  wire  or  wagons. 
I  did  not  see  or  hear  a  watchman. 
The  next  thing  I  heard  was  the 
lights  break,  the  glass  in  my  lap, 
and  I  knew  I  was  up  against  a  wire 
fence.  I  saw  the  fence  at  the  time. 
I  went  down  over  that  little  em- 
bankment south  of  the  pole,  and  the 
car  jarred  and  swerved.  I  do  not 
remember  very  much  more  until  I 
found  myself  under  the  car.  •  .  . 
I  was  perfectly  familiar  with 
Twenty-first  South  at  the  time  of 
the  accident,  and  knew  the  bill- 
boards were  in  that  locality.  Every 
man  that  rides  up  and  down  State 
street  and  looks  to  the  right  or  to  the 
left  of  him  with  a  view  of  seeing 
whether  anyone  is  coming  down  at 
that  intersection  northeasterly .  sees 
those  signboards.  In  approitchmg 
a  street  light  at  Twenty-first  South, 
in  order  for  a  man  to  have  any  de- 
gree of  security  or  safety,'  it  is  nec- 
essary for  him  to  look  both  to  the 
right  and  to  the  left  of  him  and  in 
front  of  him  to  see  who  is  approach- 
ing from  that  point.  That  is  true. 
Twenty-first  South  is  a  very  much 
used  street,  and  that  intersection 
with  State  is  a  very  busy  intersec- 
tion. I  knew  that  this  night.  I 
knew  there  was  an  obstruction  there 
Monday  morning,  and  I  thought 
there  was  an  obstruction  there  the 
night  of  the  accid^it.  I  presumed 
there  was,  and  I  was  watching  for 
it  until  I  saw  those  wagons,  then  I 
made  my  turn.    •    •    . 

Q.  Now  you  state  here  in  your 
complaint  that  the  reason  wlqr  there 
wasn't  ^enough  room  through  that 
passageway  for  two  vehicles  to  pasa» 


or  two  machhies  to  pefis,  was  be> 
cause  of  the  two  wagons  that  were 
left  there  by  the  Salt  Lake  Transfer 
C!ompany.    Is  that  true? 

A.  Yes,  sir. 

Q.  Was  there  ample  room  for  two 
vehicles  to  pasa  each  other  there  if 
these  two  wagons  had  been  out  of 
the  way  ? 

A.  Yes,  sir« 

Q.  If  these  two  wagons  hadn't 
been  there  when  you  saw  this  ma- 
chine coming,  if  you  did  see  one 
coming,  you  would  have  had  ample 
room  to  have  turned  to  the  right, 
and  the  automobile  coming  towsu^ds 
you  would  have  had  ample  room  to 
have  passed  you.  That  is  true,  isn't 
it? 
'    A.  Yes,  sir. 

The  contract  between  the  State 
Road  Ommission  and  the  defendant 
for  the  improvement  of  State  street, 
among  other  things,  provided :  ''All 
the  work  shall  be  done  in  sections 
consisting  of  the  space  between  the 
^property  line  and  the  center  of  the 
street,  so  that  the  street  at  no  time 
shall  be  entirely  cfosed  to  traffic.  No 
deviation  from  this  rule  will  be  al- 
lowed, except  upon  written  permis- 
sion from  the  engineer.  .  .  .  The 
contractor  shall  erect  and  maiiit>ain 
good  and  sufficient  guards,  barri- 
cades, and  signals  at  all  unsafe 
places  at  or  near  the  work,  and  shall 
in  all  cases  maintain  a  safe  passage- 
way at  all  road  crossing^,  cross- 
walks, and  street  intersections,  and 
shall  do  aU  oth^r  Hiings  necessary 
to  prevent  accident  or  loss  of  any 
kind.  The  contractor  shall  provide 
necessary  lightly,  barricades,  fences, 
etc.,  and  a  competent  watchman  at 
all  times,  to  protect  the  work  f  rora 
traffic  or  damages  of  any  nature  un- 
til trafite  is  admitted.'' 

The  testimony  shows  beyond  any 
dispute  that  wldk  the  improvement 
was  being  made  by  defendant  under 
direction  and  supervision  of  the 
State  Road  Commission  the  defend- 
ant had  no  authority  to  direct  or 
control  the  trafiic  of  the  street,  ex- 
empt indd^Qtally  to  the  work  of 
making  the  improvement,  by  barri- 
cading the  section  where  the  work 
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was  being  performed  by  him  under 
the  contract.  The  undisputed  testi- 
mony aho  is  that  the  defendant  had 
no  knowledge  of  the  art  of  the  Salt 
Lake  Transfer  Company  leaving  its 
wagons  standing  in  tixe  passageway 
(which  wagons  were  placed  there  in 
the  nighttime  and  in  defmidant's 
sdraenee)  left  open  by  the  defendant 
In  :the  street  for  public  travel 
around  the  closed  and  barricaded 
section. 

In  the  presentation  of  the  case  to 
this  court  counsel  have  devoted  in 
their  briefs,  needlessly  we  think, 
much  space  in  citing  cases,  and  ip 
the  discussion  of  the  rights  and  liar 
bilities  of  the  defendant  under  hi^ 
contract  with'  the  State  Road  Comr 
mission.  As  we  view  the  case,  and 
more  especially  in  the  light  of  the 
decisions  of  this  court  in  Callahan 
V.  Salt  Lake  City,  41  Utah,  300, 126 
Pac  868,  and  Dayton  v.  Free,  46 
Utah,  277, 148  Pae.  408,  and  the  au- 
th<»ities  thwa  cited,  the  defendant 
was  an  independent  contractor,  sand 
the  only  queetionff  to  be  determined 
here  are.  Was  the  defendant  negli- 
gent? and,  if  so.  Was  his  negtigenoe 
the  proximate  canae  of  the  injury  of 
nAich  the  plaintiff  cemphuns?  Hav- 
ii^tiiese  questions  in  mind^  we  have 
qiMted  move  extensively  from  both 
die  pleadings  and  testimony  than  we 
otherwise  would,  in  order  that  the 
assignments  of  error  may  be  con- 
sidered as  a  whole  and  as  bearing  on 
this  one  important  matter  for  our 
determination.  The  contract  be- 
tween the  State  Bead  Commission 
and  the  defendant,  in  so  far  as  the 
'issues  between  the  plaintiff  and  the 
defendant  are  involved,  is  of  but  lit- 
tie  oonseqiience,  except  for  the  pur- 
pose of  showing  that  the  defendant 
rightfully  entered  upon  tlie  high- 
way for  the  purpose  of  improving 

the  street.  The  right 

f«^\Tri-;;if"  to  barricade  and 
^m^m^tMP  tor     obstruct  the  public 

tion  of  the  street  being  improved, 
upon  principle  and  authority,  was  a 
paramount  right.  Phelan  v.  Gran- 
ite Bituminous  Paving  Co.  227  Mo. 
666, 137  Am.  St.  Rep.  603, 127  S.  W. 

7  A.L.R.— 76. 
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318;  18  R.  C.  L,  title  "Highway,"  S 
188.  We  find  nothing  in  the  record 
tending  to  show  that  the  closed  sec- 
tion of  State  street  was  not  properly 
barricaded*  That  it  was  the  duty 
of  the  defendant  to 
place  suitable  lights  birrSS*^ 
in  the  nighttime  on 
the  barricades  to  warn  the  public  of 
its  presence,  and  that  the  portion  of 
the  street  closed  and  barricaded  was 
not  open  to  travel,  must  be  conced- 
ed, regardless  of  nis  contract  with 
the  State  Roftd  Commission  that  he 
must  do  so.  The  contract  further 
provided  that  the  defendant  should 
provide  "a  competent  watchman  at 
all  times  to  protect  the  work  from 
traffic  or  damages  of  any  nature 
until  traffic  is  admitted."  (Italics 
ours.)  The  testimony  is  in  conflict 
as  to  whether  or  not  lights  were  on 
tiie  barricade  on  the  night  of  the 
accident  in  question.  That  there 
was  no  watchman  present  is  an  ad- 
mitted fact.  We  find  no  testint^ony 
in  the  record  tending  to  show  that  it 
was  necessary,  usual,  or  customary 
to  have  a  watchman  there  for  safe- 
guarding the  public,  or  for  any  pur- 
pose other  uian  ''to  protect  the 
work,''  as  is  provided  in  the  con- 
tract* His  failure  to  do  that  was  a 
matter,  as  we  view  -M^Mi««  of 
it,  wholly  b^ween  5;!*?"""" 
himself  and  his  em-  eompuiB* 
ployer,  the  State  Road  Commission^ 
and  not  one  of  which  the  plaintiflT  in 
•this  action  may  complain. 

Again,  referring  to  the  contract, 
some  contention  is  made  by  respond- 
ent that  under  the  contract  defend- 
ant was  not  authorized  to  barricade 
the  street  to  the  extent  it  was  closed 
to  public  travel.  In  other  words, 
that  after  barricading  the  west  side 
the  entire  east  side  should  have  been 
left  open  for  travel.  ^^^,^^,  ^.  ^^ 

We    do  not    so  con-    tb«rrlc«de- 

strue   the  contract.  ^~-rtr«etuM.. 

;  It  simply  provides :  'The  street  at 
no  time  shall  be  entirely  closed  to 
traflic."  That  a  portion  of  the 
street  was  left  open  for  travel  by 
the  passageway,  over  which  hun- 
dreds of  automobiles  and  other 
vehicles    were  daily    passing,  the 
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testimony  shows  to  be  an  absolute 
certainty. 

But  conceding  that  the  defendant 
was  negligent  in  all  the  particulars 
complained  of,  the  question  still  re- 
mainSf  Was  the  defendant's  negli- 
gence the  proximate  cause  of  the 
injuries?  We  think  not.  The 
plaintiff's  own  testimony  conclu- 
sively establishes  that  immediately 
before  the  accident,  when  he  was  in 
the  passageway,  he  appreciated  and 
knew  of  the  closed  section  of  the 
street.  He  had  driven  his  automo- 
bile over  State  street  but  a  day  or 
two  before,  and  had  passed  through 
the  passageway.  He  remembered 
it,  and,  as  he  was  approaching  the 
closed  or  barricaded  section,  he  fol- 
lowed the  traveled  track  of  vehicles, 
fully  conscious  of  the  fact  that  he 
i^as  entering  it.  Unobstructed, 
there  was  ample  room  for  his  auto- 
mobile to  pass  in  safety  any  ap- 
proaching vehicle  from  the  north  or 
opposite  direction.  Left  standing 
unattended  in  the  passageway,  with- 
out lights  or  other  signals  of  warn- 
ing upon  them,  were  the  two 
wagons  of  the  Salt  Lake  Transfer 
Company,  closing  it  so  that  vehicles 
moving  in  opposite  directions  could 
not  pass.  As  plaintiff  entered  the 
pasc^eway  where  the  wagons 
stood,  ne  saw  an  automobile  with  an 
unknown  driver  dashing  through 
the  passageway  at  a  speed  of  not 
less  than  30  milesi  an  hour.  Plain- 
tiff was  driving  20  miles  an  hour. 
A  head-on  collision  was  imminent, 
to  avoid  which  he  quickly  turned  his 
machine  into  the  ^re  of  the  barri- 
cade, and  was  injured.  Had  the 
wagons  not  been  left  standing  in 
the  passageway  plaintiff  would  have 
passed  through  in  perfect  safety. 
Had  the  approaching  driver  not 
been  driving  his  machine  at  so 
reckless  a  speed  no  danger  would 
have  confronted  plaintiff,  and  he 
would  have  had  time  to  pass  without 
accident.    The  plaintiff  so  testified. 


The  closing  of  the  passageway  by 
the  wagons  so  that  two  vehicles 
could  not  pass,  and  leaving  them 
there  without  signals  and  unattend- 
ed through  the  night,  and  the  reck- 
less speed  with  which  the  automo- 
bile was  driven  through  it  by  the 
unknown  driver,  were  the  two  con- 
tributing and  the  proximate  causes 
of  the  plaintiff's  injuries,  of  neither 
of  whieh  did  the  defendant  have  any 
knowledge,  nor  was  he,  under  the 
circumstances,  in  duty  bound  to  an- 
ticipate. 

Admitting   that   the   barricades 
were  insufficient  about  the  dosed 
section  of  the  stre^  that  they  were 
left  without  lifi^ts 
or  proper  signals  of  ^SSJ***  ^••^ 
warning,    yet    the  impro^em^Bt— 
fact     remains    be-  S^^TtV" 
vend  any    dispute, 
had  it  not  been  for  the  wrongful  acts 
<of  others    in  leaving  the  wagons 
stonding  in  the  ddk)ur  or  passage- 
way, and  the  .  reckless   manner  in 

which  tiie  autdmo-  Hi«ikw*r- 
bile  driven  from  the  ooKtmAtor  f#r 
north     approached  iSlITtU-S:;*— 
the  plaintiff,  which,  *»^'*'*J»  *» 
as  we  have  pointed    ^'^*   *' 
out,  were  the  sole  pcoximate  causes 
of  the  accident*  the  plaintiff  would 
have  passed  by  the  ck)sed  sectiott.of 
the  street  without  harm^  regardless 
of  any  act  of  omission  or  conunis- 
sion  diai^ied  against  the  defendant. 
We  think  the  trial  court  erred  in 
not  granting  the  defendant  a  non- 
suit, in  refusing  to  ^^^^  ^^ 
direct  a  verdict  in  aAtioiimte 
defendant's    favor,  •»»-*'«^"~- 
and  in  denying  him   a  sew  trial. 
The  findings  of  the  jury  in  plain- 
tifl's  favor  were  not  suppc^rted  by 
the  evideneet  and  therefore  the  judg- 
ment eatered  againJst  the  defendant 
was  contrary  to  law  and  should  be 
reversed.    It  is  so  ordered.    De- 
fendant to  recover  costs. 

FridL  Weber,  Gidete^  ami  Thur- 
man,  Jj.,  concur. 
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ANNOTATICkN. 
Ris^t  and  doty  of  highway  contractor  as  to  barricading  or  obstructing  street 


I.  Liability  as  for  negligence: 

a.  General  rule,  1203. 

b.  Application  of  rule: 

1.  Contractor    held    negligent, 

1203. 

2.  Contractor  hdd   not  negli- 

gent, 1208. 

3.  Effect     of     acceptance     of 

street     by     municipality, 
1211. 
n.  Liability  as  for  nuisance,  1212. 

a.  General  rule. 

A  contractor  engaged  in  construct- 
ing or  improving  a  street  in  pursuance 
of  a  contract  with  the  proper  munic- 
ipal authorities  has  a  right  to  bar- 
ricade the  street  and  reasonably  to 
obstruct  the  public  travel  over  the 
section  of  the  street  being  improved, 
but  it  must  be  exercised  with  due  re- 
gard to  the  subservient  right  of  the 
public  to  use  the  street.  And,  as  a 
corollary  to  the  duty  to  maintain  bar- 
riers around  portions  of  the  street 
under  improvement.  It  is  the  daty  of 
atie  contractor  to  maintain  lights  in 
liie  nighttime  <m  .^e  barricades  to 
warn  the  pciblic  of  the  dangerous  con- 
djution  of  tluB  street.  A  breach  of  'the 
du4y  to  eieeit  barrios,  or  to  place 
lights,  or.  reasonalily  and  car^ully  to 
maintain  obstructicH;^  to  public  travel 
constitutes  actionable. negUg^nce,  for 
which  the  contractor  is  liable  when  it 
is  the  proximate  cause  of  any  injury 
to  one  lawfully  using  the  street..  . 

Uaited  Slates* — Charles  A.  Cowen 
&  Co.  V.  Price  (1913)  121  C.  C.  A,  618, 
203  Fed.  473. 

Califomia* — ^BartQn  v.  McDonald 
(1889)  81  CaL  266,  22  Pac.  855;  Stock- 
ton Automobile  Co.  v.  Coufer  (1908) 
154  CaL  402,  97  Pac.  881;  Martin  v. 
Shea  (1920)  —  CaL  — ,  187  Pac.  23. 

Iowa* — Law  v.  Bryant  Asphalt 
Paving  Co.  (reported  herewith)  ante, 
1189. 

Louisiana. — Weber  v.  Union  Devel- 
opment &  C}onatri  Co.  (1907)  118  La. 
77,  42  So.  652,  12  Ann.  Cas.  1012. 

Sffaasachuseits. — Jones  v.  Collins 
<1901)    177  Mass.  444,  59  N.  E.  64; 


Stewart  v.  Hugh  Naun  Contracting  Co. 
(1916)  223  Mass.  525,.  112  N.  E.  218. 

Michigan.  —  Williams  v.  Sager 
(1911)  165  Mich.  635,  131  N.  W.  103. 

Missouri. — ^Phelan  v.  Granite  Bitu- 
minous Paving  Co.  (1910)  227  Mo.  666, 
137  Am.  St.  Rep.  603,  127  S.  W.  318; 
Hunt  V.  St.  Louis  (1919)  —  Mo.  — , 
211  S.  W.  673. 

New  York.— Johnson  v.  Friel  (1872) 
50  N.  y .  679 ;  McMahon  v.  Second  Ave. 
R.  Co.  (1878)  76  N.  Y.  231;  Steiver- 
mann  v.  White  (1882)  16  Jones  &  S. 
623;  Charlock  v.  Freel  (1891)  125  N. 
Y.  357,  26  N.  E.  262;  Reilly  v.  Sicilian 
Asphalt  Paving  Co.^  (1896)  16  Misc. 
65,  S%  N.  Y.  Supp. '638;  Tompert  v. 
Hastings  Pav.  Co.  (1898)  36  App.  Div. 
578,  66  N.  Y.  Supp.  177 ;  Steinbrenner 
v.  M.  W.  Forney  Co.  (1910)  143  App. 
Div.  73,  127  N.  Y.  Supp.  620 ;  Reilly  v. 
Barber  Asphalt  Paving  Co.  (1913) 
155  App.  Div.  108,  140  N.  Y.  Supp. 
16;  Reck  v.  Uvalde  Asphalt  Co.  (1913) 
159  App.  Div.  736,  144  N,  Y.  Supp. 
917;  Ya  D^au  v.  Gasparrini.(1918>  170 
N.  Y.  Supp.;  1011;  karlson  V.  Rapid 
,  Transit  Subway  Constr.  Co.  <19ia)  170 
N.Y.  Supp., 949. 

Oklajhoma.  ^  Cleveland  Trimdad 
Paving  Co.  v.  Mitchell  (1914)  4Z  Okla. 
49,  140  Pac.  416. 

Pennsylvania.— Zehnder  v.  Miller 
(1868)  6  Phila.  556;  Nicholas  v.  Keel- 
ing (1902)  21  Pa.  Super.  (3t.  181; 
Keeiey  v.  Shanley  (1891)  140  Pa.  213, 
21  Atl.  805^  806;  Klingensmith  v.  Keel- 
ing (1902)  21  Pa.  Super.  Ct.  188. 

UtalL — See  Davis  v.  Mbllen  (re- 
ported herewith)  ante,  1193. 

Waahingtoii. — ^Hoyt  v.  Independent 
Asphalt  Paving  Co.  (1909)  52  Wash. 
672,  101  Pac.  367. 

I^  ApP^iciiHon  of  rule* 
1  „  Contractor  held  negUffent, 

In  Barton  v.  McDonald  (1889)  81 
CaL  265,  22  Pac.  856,  it  appeared  that 
the  defendant  was  a  contractor  to  re- 
pair and  replank  a  certain  street.  He 
left  a  hole  in  the  street  without  any 
guard  or  other  protection  around  it. 
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and  the  plaintiff  fell  into  it  without 
any  fault  on  his  part.  The  court  held 
the  defendant  liable  for  the  plaintiff's 
injury,  resulting  from  the  fall. 

In  Stockton  Automobile  Co.  v;  Con- 
fer (1908)  154  Cal.  402,  97  Pac.  881, 
it  appeared  that  a  contractor,  who  had 
been  employed  by  the  board  of  public 
works  to  build  crosswalks  of  bitumen 
at  the  intersection  of  two  of  its  streets, 
had  placed,  in  the  performance  of  this 
work,  a  pile  of  bitumen  upon  the  high- 
way, and  had  failed  to  erect  a  suit- 
able or  sufficient  light  or  warning 
about  the  obstruction.  While  being 
driven  on  the  highway  at  night,  an 
automobile  struck  the  pile  and  was 
damaged.  The  contractor  and  the 
superintendent  of  streets,  who  had  no- 
tice of  the  obstruction  and  lack  of 
lights,  were  held  liable. 

In  Martin  v.  Shea  (1920)  —  Cal.  — , 
187  Pac.  23,  a  sewer  contractor  under 
contract  with  a  city  was  held  to  have 
been  negligent,  and  liable  to  an  auto- 
mobile passenger  in  leaving  unguarded 
by  lights  or  barriers  a  shaft  or  hole 
about  6  feet  long,  more  than  S  feet 
wide,  and  9  feet  deep  between  street 
railway  tracks. 

In  Weber  v.  Union  Development  tc 
Constr.  Co.  (1907)  118  La*  77,  42  So. 
652,  12  Ann.  Cas.  1012,  it  appeared 
that  a  contractor,  in  repaviiig  a  street, 
placed  on  the  crossing  a  barrier  so 
weather  stained  as  to  be  inconspkuous 
at  night,  and  failed  to  provide  a  red 
lantern  as  required  by  a  city  ordi- 
nance* This  barrier,  either  from  its 
rickety  condition  or  from  being  ran 
against  by  passers-by,  was  frequently 
upset  and  lying  flat  on  the  pavement. 
It  was  in  this  position  when  the  plain* 
tiff,  in  running  at  night  to  take  a  car, 
was  tripped  by  it  and  suffered  serious 
injuries.  The  court  held  that  the 
right  of  the  contractor  to  place  ob- 
structions on  the  public  street  wafcs 
negligently  exercised,  rendering  him 
responsible  to  the  plaintiff  for  injuries 
resulting  therefrom. 

So,  where  a  suit  was  brought  against 
the  city  t&r  damages  resulting  Vo  a 
citizen  who  was  injured  by  falling 
ovef  an  obstrucftioxi  left  «hgiiarded  by 
a  paving  contractor,  the  court  held  the 
city  liable,  and  said  by  way  of  dictum 


that  perhaps  the  contractor  was  also 
liable.  McCormack  v.  Robin  (1910) 
126  La.  594,  139  Am.  St.  Kep.  549^  52 
So.  TT9. 

In  Law  v.  Bryant  Asphalt  Paving 
Co.  (reported  herewith)  ante,  1189,  it 
appeared  that  a  paving  contractor  en- 
gaged in  laying  a  pavement  made  use 
of  a  machine  known  as  a  concrete 
mixer.  This  machine  was  so  placed 
that  the  lifting  beam  extended  over 
and  across  the  path  or  walk  ordina- 
rily used  by  pedestrians.  When  the 
lift  was  raised,  the  path  was  clear; 
when  lowered,  it  was  an  obstruction 
to  travel;  and  when  in  operation  was 
a  source  of  danger  to  anyone  passing 
under  it.  No  sufficient  barrier  was 
erected  to  indicate  that  the  path  was 
closed  to  public  use;  nor  was  there 
any  warning  of  any  kind  that  the 
passage  was  dangerous.  The  plaintiff 
in  using  the  path  was  struck  by  the 
descending  lift  and  severely  injured. 
The  defendant  was  held  liable  for 
damages  for  the  personal  injury  to  the 
plaintiff. 

In  Stewart  v.  Hugh  Nawn  Contract- 
ing Co.  (1916)  228  Mass.  625,  112  N. 
£•  218^  it  appeared  that  an  independ- 
ent contraotor,  in  pursMUiee  d  a  con* 
tract  wilii  the  proper  mnnieipal  au- 
thorities, was  eagftged^iti  the  conatrue- 
tion  of  a  subway  unAMr  a  street,  aad 
in  the  coutBeofits  w«ik  had  removed 
the  surface  paving  and  had  replaced 
it  with  a  plank-covered  structure.  One 
of  the  planks  of  the  structure  was  in 
a  defective  condition,  so  that  when 
the  plaintiff  stepped  upon  it  it  gave 
way,  causing  her  to  fall  and  sustain 
injuries.  The  court  held  the  contract- 
or liable. 

In  Williams  v.  Sager  (1911)  165 
Mich.  685,  ISl  N.  W.  108,  it  appeared 
that  a  paving  contractor,  engaged  in 
repaving  a  street,  made  an  excavation 
at  a  street  crossing  and  failed  to  light 
or  protect  the  intersection,  or  in  any 
way  to  warn  pedestrians  of  the  dan- 
gerous condition  of  the  intersection. 
The  plaintiff,  in  walking  along  the 
street  on  A  dai*k  night,  and  having  no 
knowledge  or  wtimilig  of  the  excava- 
tion, stepped  down  at  the  intersection 
and  was   injured.     The  paving  con- 
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tractor  msm  held  liable  for  the  injuries 
thuis  sastained  by  the  plaintiff. 

In  Phelan  v.  Granite  Bituminous 
Paving  Go.  (1910)  227  Mo.  666,  187 
Am.  St  Rep.  582,  127  8.  W.  818,  it  ap- 
peared that  an  independent  contractor 
was  engaged  in  improving  a  street  un- 
der a  contract  with  the  citsr.  In  pur* 
suance  of  the  work  the  contractor  was 
using  a  steam  roller  on  a  portion  of 
the  street  ttiat  was  barricaded  to  the- 
public.  The  plaintiff,  a  driver  of  a 
laundry  wafcon,  entered  upon  the  por- 
tion of  the  street  thus  barricaded  in 
pursuance  of  his  ordinary  business. 
The  horse  took  fright  at  the  negligent 
(^oration  of  the  steam  roller  and  ran 
away  with  the  plaintiff,  causing  the 
latter  to  suffer  severe  Injuries.  Hie 
court  held  that,  while  tee  contractor^ 
had  a  right  to  obstruct  the  street  with, 
the  roller  in  so  far  as  was  necessaiy 
in  the  performance  of  his  work,  he  was 
liable  fdr  injuries  resulting  from  the* 
negligent  operation  of  the:  machine. 

In  Hunt  T.  St.  Loais  (1911)  —Mo. 
— r  211  S.  W.  673,  it  appeared  that  m\ 
paving  cotttracter  engaged  in  repair- 
ing'a  street  placed  large  piles  of  rook> 
and  sand  tiierein,  obitruating  and 
narrowing  the  passageway*  Plaintiff, 
while  driving  along  the  street  ran- 
against  the  pile  of  rook,  dvertnrning 
his  wagon,  and  as  a  result  was  severe- 
ly injured^  ISie  evidence  tended  to 
show  that  at  the  time  of  the  casualty' 
there  was  no  light  of  any  kind  on  the' 
pile  of  rock,  nor  any  other  sign  serv? 
ing  as  a  warning  to  travelers.  The 
paving  contractor  was  held  liable. 

In  Johnson  v.  Friel  (1872)  50  N*  Y. 
679,  it  appeared  that  the  defendant,, 
in  pursuance  of  a  contract  with  a 
city,  had  constructed  a  sewer,  filled  in 
and  repaved  the  trench,  and  restored 
the  surface  of  the.  street.  During  a 
rainfall^  the  water  washed  out  a  hole 
where  the  earth  had  been  thus  re* 
placed*  about  2  feet  deep  and  some  6 
or  7  feet  long.  The  plaintiff's  horse 
and  carriage,  in  attempting  to  cross 
the  street  at  this  point,  fell  into  the 
hole  and  were  injured.  There  were  no 
lights  or  guards  about  the  place.  The 
defendant  had  a  watchman,  but  the 
evidence  toided  to  show  that  at  the 
time  of  the  accident  he  was  in  a  house 


two  Mocks  off.  The  court,  in  holding 
the  defendant  liable,  said:  '^It  was 
not  enough  that  defendant  left  the 
work  in  a  proper  and  safe  condition 
for  the  time,  but  it  was  his  duty  to 
anticipate  and  provide  for  the  natural 
effect  of  rains  upon  earth  excavated 
and  replaced,  to  see  that  during  and 
after  the  rain  it  was  in  proper  and 
safe  condition,  or  that  safeguards 
were  placed  about  it,  or  watchmen 
kept  near  it,  or  each  measure  of  pru- 
dent forethouglit  adopted  to  prevent 
damage  to  the  traveling  public.*' 

In  McMahon  v.  Second  Ave.  R.  Go. 
(1878)  75  N.  Y.  2^1,  it  appeared  that 
defendant  contracted  with  the  city  of 
New  Ybrk  to  pave  the  streets  wherein 
its  tracks  were  laid;  in  and  about  the- 
rails,  and  keep  the  same  In  repair. 
It  appeared  farther  that  one  Riss,  nn^- 
der  a  permit  from  l^e  dty  authorities, 
made  an  excavation  under  the  def  end« 
aiit^s  tracks  for  the  purpose  of  con-' 
neeting  his  house  with  t^e  sewer.  The- 
defendant  took  up  the  street  pavement 
f^  6  or  7'fiet  on  each  side  of  the* 
trench  ftQta,'  the-  space  between-  its 
tracks>  and  laid  down  planks  to  bridge 
the  excavation.  Hie  plaintiff  was: 
driving  a  tmck  along  tl^e  street  and 
aiBP6ss  the  bridge  iv^n  the  I«ft4ian4i 
wheels  of  the  truck  broke  through  the 
bridge,  which  was  coneealed  ait  ttie 
time  by  a  covering  of  snow,- and  the 
pMntiff  Was  thrown  ftem  the  tmck 
to  the  ground,  sastainintf  injuries. 
Thei«  were  no  barriers  around  the  ex- 
cavation nor  other  sign  of  warning 
to  the  public.  The  defendant  was  held 
liable  for  the  injuries  resulting  to  the 
plaintiff  thtough  the  negligence  of 
the  former  in  repairing  the  street. 

In  Steivermann  v.  White  (1882)  16 
Jones  A  S.  (N.  Y.)  628,  it  appeared 
that  the  defendants,  as  contractors 
with  an  elevated  railroad  company  and 
with  authority  from  the  city,  were  en- 
gaged in  digging  pits  and  holes  in 
the  street  for  the  columns  required 
for  the  support  of  the  road  then  about 
to  be  erected.  They  had  dug  two  holes 
and  the  earth  taken  from  them  was 
thrown  toward  the  westerly  side  of 
the  street,  rendering  that  side  of  the 
street  impassable,  so  that  the  traffic 
was  forced  to  the  side  of  the  street 
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where  the  holes  were  dug.  There  was 
no  railing  or  barrier  of  any  kind  about 
the  holes.  The  plaintiff^  while  driv- 
ing carefuly  along  this  street,  and 
through  no  negligence  on  his  part» 
collided  with  another  wagon  and  was 
thrown  into  one  of  the  holes  and  sus* 
tained  severe  injuries.  In  an  action 
for  damages,  the  defendants  were  held 
liable.  The  court  said :  'Inasmuch  as 
the  defendants  failed  to  comply  with 
a  city  ordinance  rjequiring  them  to 
erect  safeguards  about  holes  of  the 
character  of  those  proved  in  this  case» 
their  failure  to  do  so  was  alone  suffi- 
cient evidence  of  their  negligence,  to 
demand  the  submission  of  this  case 
to  the  jury,  so  far  as  that  matter  is 
concerned.  But  without,  the  ordi- 
nance, the  fact  that  they  left  such 
holes  without  barriers,  in  a  crowded 
thoroughfare  in  constant  use,  undw 
the  circumstances  proved  in  this  casQ, 
was  at  least  evidence  to  submit  to  the 
jury  to  say  whether  or  not  the  def  end* 
ants  were  negligent.  That  they  were 
authorized  to  dig  the  holes  by  the 
charter  of  the  elevated  road*  and  by  a 
permit  from  the  oity  authorities,  does 
not.  affect  this  question/' 

In  Charlock  v.  Freel  (1891)  125  N. 
T.  SaO,  26  N.  E.  26e,  it  appeared  that. 
the  defendant  bad  a.  contract  with  the 
city  which  called  for  the  construe^' 
tion  <kt  a  sewer  in  certain  streets. 
After  the  sewer  was  put  in,  but  before 
the  street  bad  been  repaved,  the  con- 
tractor waa  directed  to.raiae  the  gzade 
of  the  street  at  its  intersection  with 
another  street.  He  undertook  to  do 
this,  and,  after  raising  the  curbstones, 
left  the  adjoining  portion  of  the  side^ 
walk  flagging  disarranged  and  lower,, 
than  the  grade  of  the  street  A  storm 
Oiccurred  .and  water  collected  in  the 
B^t  left  open  by  the  removal  of  the 
flagstones.  The  workmen  dug  away 
the.  earth,  so  as  to  admit  the  water 
through  the  curb  into  the  sewer  basin. 
This  caii^sed  a  hole,  into  which,  being- 
left  unguarded^  the  plaintiff  fell  at; 
night»  a  day  or  two  afterwards.  The 
court,  in  holding  defendant  liable  for 
the  injury  sustained  by  plaintiff,  laid 
down  the  controlling  principles  aS' 
follows:  "The  principle  of  liability 
for  such  an  occurrence  as  we  have  in 


'this  case  is  that  the  defendant,  and 
not  the  city,  was  the  master  of  the 
workmen.  He  had  the  control  of  the 
execution  of  the  work  which  he  had 
been  directed  to  perform.  A  duty 
rested  upon  him,  therefore,  to  use  such 
precautions  in  doing  the  work  as  to 
make  it  reasonably  safe  against  the 
possibility  of  accidents  to  tiie  travd- 
ing  public.  For  the  consequences  of 
a  neglect  such  as  was  testified  to  here 
he  became  responsible.  Upon  the 
evidence,  we  must  accept  the  verdict 
as  conoluaively  establishing  the  neg* 
ligence  of  the  defendant's  workmen 
asd  the  plaintiff's  own  freedcmi  from 
fault,  and  as^  for  the  reasons  we  have 
mentioned,  the  def  endaat  was  not  de- 
vested of  liability  for  the  carelessoesa 
of  his  men,  the  judgmeiuto  below  were 
right  and  should  be  affirmed,  with 
costs." 

In  Reilly  v.  Sicilian  Asphalt  Paving 
Co.  (1896)  16  Miac.  66,  87  N.  ¥.  Supp. 
638,  it  appeared  that  the  defendant 
ciNttpany,  which  was  engaged  in  re- 
pairing sidewalks,  left  a  pile  of  sand 
and  gravel  in  the  highway  during 
darkness,  without  any  signal  of  warn- 
ing. The  plaintiff,  without  any  negli- 
gence <m  his  part,  drove  against  thia 
pile  of  sand  and  gravel,  and  his  car- 
riage was  thereby  Injured.  In  an  ac- 
tion by  plaintiff  to  recover  damages, 
the  court  held  defendant  liable  for  the 
negligent  manner  of  maintaining  the 
locality,  rtadered  datogerous  by  the 
work  in  progi*ess. 

In  Tompert  v.  Hastings  Pav.  Co. 
(1898)  86  App.  Div.  678,  56  N.  T. 
Supp.  177,  it  appeared  that  a  paving 
ootni^any  was  engaged  in  repairing  a 
portion  of  a  street;  and  had  removed 
the  paving*  stones  from  the  street  at 
its  intersection'  wil^  an  avenue.  A 
wooden  structure  was  stretched  across 
the  westerly  curb,  but  a  space  was  left 
to  the  east  for  the  passage  of  vehicles. 
The  plaintiff's  intestate,  who  was  driv- 
ing a  truck  down  the  avenue»  turned 
to  the  east  of  the  wooden  structure 
and  drove  across  the  street  When 
the  wheels  of  the  truck  struck  the 
ridge  on  the  south  side  of  the  street, 
caused  by  the  removal  of  the  paving 
stones,  the  jar  threw  him  from  the 
truck,  and  he  was  killed  as  a  result 
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of  tke  injuries  sustained.  It  was 
proved  by  a  preponderance  of  the  evi- 
dence that  the  neighborhood  of  the 
accident  was  dark,  and  that  it  was  dif- 
ficult to  make  out  surrounding  objects. 
The  court  held  that  the  paving  com- 
pany had  failed  to  exercise  reason- 
able care  toward  citizens  using  the 
streets,  and  was,  therefore,  liable  for 
the  death  of  the  plaintiff's  intestate. 
The  court  said :  *lt  is  urged  that  the 
appellant  had  the  right  to  tear  up  the 
street,  and  thus  make  it  more  dan- 
geroua  than  it  ordinarily  was;  and 
that  the  sole  duty  resting  upon  it  was 
to  notify  passers-by  of  the  changed 
condition,  in  order  that  they  might 
take  care  to  avoid  injury.  But  the  ap- 
pellant,  in  the  exercise  of  this  right» 
was  still  bound  to  keep  the  place  rea- 
sonably safe,  regard  being  had  to  the 
nature  of  the  work.  Nolan  v.  King 
(1884)  97  N.  ¥.  565,  49  Am.  Rep.  561. 
The  right  to  make  a  place  more  unsafe 
than  it  ia  normally  does  not  Authorize 
the  contractor  to  make  it  as  hazardous 
as  he  may  choose.  The  additional 
danger  mast  be  euch  as-  the  nature  of 
the  repairs  renders  reasonably  neces- 


tf 


Where  it  appesred  that  a  railroad 
company  enga^sd  in  fixing  its  tracks, 
due  to  the  streets  having  been  dis- 
turbed by  reason  of  a  sewer  tunnel 
beisg  built  in  the  street,  negligently 
left  a  large  timber  lying  in  the  gutter 
alongside:  of  the  curb  and  extending 
above  the  sidewalk,  it.  was  held  liable 
to  plaintiff,  who  in  crossing  the  street 
at  that  point  stumbled  over  the  timber 
and  sustained  injuries.  The  supreme 
court  reversed  a  judgment  for  the 
plaintiff  on  other  gvounds,  without 
denying  the  company's  liability.  Har- 
rington v.  New  York  R.  Co.  (1918)  170 
N.  T.  Supp.  32. 

In  Yft  Deau  v.  Casparrini  (1918) 
l70  N.  Y.  Supp.  1011,  it  appeared  that 
a  paving  company  under  a  contract 
with  the  city  for  the  repaving  of  a 
street  removed  the  paving  blocks 
therefrom.  When  work  on  the  street 
was  suspended  by  order  of  the  city, 
the  blocks  were  replaced  except  at 
one  point,  where  a  depression  result- 
ed. This  depression  was  left  without 
any  guards  around  it  or  other  warn- 


ing of  the  dangerous  condition  of  the 
street,  as  was  required  by  law  and 
the  contract  with  the  city.  The  plain- 
tiff's ,dnver,  through  no  fault  of  his 
own,  drove  his  wagon  into  the  depres- 
sion, resulting  in  damage  to  the  wagon 
and  contents.  The  court  held  the 
paving  company  liable. 
.  In  an  Indiana  case  it  appeared  that 
an  independent  contractor,  under  a 
contract  with  the  city  for  the  improve- 
ment of  a  public  street  and  the  side- 
walks thereof,  made  a  deep  excavation 
extending  across  the  sidewalk.  There 
were  no  guards,  lights,  signals,  or  oth- 
er warnings  of  danger  to  the  public 
about  or  near  said  excavation.  A  per^ 
son  walking  along  the  street  at  night» 
and  without  knowledge  of  the  excava- 
tion, fell  into  same  and  sustained  in- 
juries. The  injured  party  brought  an 
action,  against  the  city  for  damages. 
The  court  quoted  with  approval  from 
Dillon  on  Municipal  Corporations,  as 
follows :  "Accordingly,  the  later  and 
better-considered  cases  in  this  coun- 
try, respecting  streets,  have  firmly, 
and  in  our  judgment  reasonably,  ea- 
tablished  the  doctrine  that,  where  the 
work  contracted  for  necessarily  con- 
stitutes an  obstruction  or  defect  in 
the  street,  of  such  a  nature  as  to  ren- 
der it  unsafe  or  dangerous  for  the  pur- 
poses of  public  travel,  unless  prop- 
erly guarded  or  protected,  the  em* 
ployer  (equally  with  the  contractor), 
where  the  injury  results  directly  from 
the  acts  which  the  contractor  engaged 
to  perform^  is  liable  therefor  to  the 
injured  party.  But  the  employer  is 
not  liable  where  the  obstruction  or.  de- 
fect in  the  street  causing  the  injury 
is  wholly  collateral  to  the.  contract 
work,  and  entirely  the  result  of  the 
negligence  or  wrongful  acts  of  the 
contractor,  subcontractor,  or  his  serv- 
ants. In  such  a  case  the  immediate 
author  of  the  injury  is  alone  liable." 
Anderson  v.  Fleming  (1902)  160  bid. 
597,  66  L.R.A.  119,  67  N.  E.  448. 

In  Zehnder  v.  Miller  (1868)  6  Phila. 
(Pa.)  556,  it  appeared  that  the  plain^ 
tiff  waa  injured  by  the  fall  of  a  horse 
into  an  excavation  made  by  the  de- 
fendant, as  contractor  with  the  city. 
The  accident  occurred  on  a  moonless 
night,  and  there  was  no  light  near 
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the  hole.  It  further  appeared  that 
when  the  employees  of  the  defendant 
left  off  work  for  the  day  they  left  the 
hole  unguarded  except  by  plaping  a 
pole  across  the  street  by  which  plain- 
tiff approached  it,  at  an  elevation  of 
2  or  8  feet  at  a  distance  of  20  to  80 
feet  from  the  excavation.  The  evi- 
dence adduced  by  the  defendant  was 
not  sufficient  to  charge  plaintiff  with 
contributory  negligence,  though  it  was 
shown  ^at  he  had  stopped  at  several 
aaloons  and  had  drunk  some  other 
liquid  than  water  at  each,  and  was 
unusually  heedless  of  warning  intend- 
ed to  prevent  his  falling  into  the  ex^ 
cavation.  The  court,  in  holding  d»> 
fendant  liable  for  plaintiff's  injuries, 
stated  his  duty  in  the  premises  as  fol- 
lows: "While,  on  the  other  hand,  we 
think  it  is  the  plain  duty, — and,  as 
we  suppose,  has  been  the  general  prac- 
tice, in  work  of  a  similar  kind  to  that 
which  was  in  coarse  of  teecution  by 
the  defendant, — ^to  bar  up  the  entrance 
of  the  street  in  which  the  excavatfon 
is,  at  its  intersection  with  the  near- 
est rectangular  street,  or  to  i^Aoe  a 
light  so  as  to  discover  the  excavation 
to  anyone  near  it.  Neither  of  these 
precautions  had  been  rescnrted  to  by 
the  defendant." 

In  a  case  arising  in  Oklahoma,  it 
appeared  that  a  paving  company,  e»- 
gaged  in  certain  street  improvemetito 
under  contract  with  the  ei^,  made  an 
excavation  in  the  street,  leaving  a 
atep-off  in  the  sidewalk  at «  point  al- 
most perpendicular  with  the  level  of 
the  ground,  to  a  depth  of  about  4  feet, 
and  in  an  attempt  to  make  the  street 
passable  the  paving  company  had 
thrown  in  loose  dirt  against  the  step- 
off.  The  plaintiff,  in  passing  along 
said  street,  stepped  on  this  loose  dirt, 
which  crumbled  away  and  caused  her 
to  fall,  receiving  injuries.  The  court, 
in  holding  the  paving  company  liable 
for  plaintiff's  injuries,  stated  the  pav- 
ing company's  duty  to  the  public  as 
follows:  'It  was  the  duty  of  the  com- 
pany as  contractor,  agent,  servant,  or 
employee  of  the  city,  to  construct  the 
approach  in  accordance  with  the  plan 
or  method  prescribed  by  the  city,  if 
any  was  prescribed,  or,  if  no  method 
or  plan  was  prescribed  by  the  city, 


but  the  company  was  required  by  ihe 
city  to  maintain  temporaiy  crossings 
of  streets  undergoing  improvement,  or 
acted  upon  its  own  initiative  to  then 
guard  against  the  danger  incident  to 
said  excavation,  it  was  the  duty  of 
the  company  to  so  construct  the  ap- 
proach aa  that  it  should  be  reasonably 
safe  for  public  travel,  and  thereafter, 
before  completion  of  the  improvement 
of  the  street  at  such  crossing,  to  exer- 
cise due  care  that  the  approach  re- 
main reasonably  safe  for  public  travel. 
The  city  and  company  owed  these  re* 
spective  duties  to  tiie  plaintiff;  no 
more,  no  less/'  Cleveland  Trinidad 
Paving  Co.  v.  Mitchell  (1914)  42  Okla. 
49, 140  Pac.  416. 

.  In  Charles  A.  Cowen  4b  Go,  v.  Price 
(1918)  121  C.  G*  A.  618,  206  Fed.  478, 
it  appeared  that  a  general  contractor 
emfdoyed  a  subcontractor  to  boild  a 
temporary  bridge  over  an  excavation 
in  a  crowded  thoroughfare^  for  use  by 
the  public  After  the  work  was  com- 
pleted it  was  aoeei^bed  by  the  general 
contractor.  The  ^aintiff  was  using 
this  bridge  when  a  atop  gave  way  with 
iier,  causing  her  to  fall  and  snstain 
injuries.  In  an  action  for  damages 
the  general  conttaaotor  was  h^  liable 
for  the  plalntilTs  injnriea. 

So  •  contractor,  engaged  in  paving 
«  street  under  a  contract  with  the 
city,  is  responsible  for  negligence  in 
putting  down  a  plank,  rendering  the 
street  unsafe  to  one  alighting  from  a 
atreet  car  at  a  regular  stopping  place, 
on  what  she  was  warranted  in  sup- 
posing to  be  a  platform  for  passengers 
to  alight  on.  Hoyt  v.  Ind^iendent 
Asphalt  Paving  Co.  (1909)  62  Wash. 
672,  101  Pac.  367; 

2.  Contractor  held  not  negliifeni. 

In  Jones  v.  Collins  (1901)  177  Haas. 
444,  69  N.  E.  64,  it  appeared  that  a 
contractor,  engaged  in  constructing  a 
new  street  over  an  existing  narrower 
street,  gave  reasonable  notice  to  the 
public  that  the  street  was  in  progress 
of  construction,  and  not  open  to  use, 
by  the  placing  of  barriers  and  appro- 
priate signs  across  each  end  of  the  new 
street  and  across  the  ends  of  each 
etreet  leading  into  it.  The  obstruc- 
tions did  not  extend  across  the  whole 
of  the  space  at  the  ends  of  the  new 
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street,  nor.  across  the  whole  width  of 
the  side  streets.  There  was  sufficient 
space  at  the  sides  so  that  persons  on 
foot  could  s:et  into  the  space  included 
within  the  lines  of  the  new  street, 
without  removing  or  climbing  over  aiiy 
obstructions.  The  plaintiff^  who  did 
not  know  the  street  was  in  process  of 
construction  and  closed  for  travel, 
made  her  way  through  one  of  these 
open  spaces,  and,  in  that  part  of  the 
new  street  which  was  to  be  its  side- 
walk, ran  into  a  shut^off  pipe,  which 
projected  some  inches  above  the  sur- 
face and  was  not  marked  by  a  light, 
and  sustained  injuries.  In  an  action 
by  the  plaintiff  for  damages,  the  court 
held  that  the  giving  of  reasonable 
notice  by  the  defendant  to  the  pub- 
lic, by  signs  and  barriers,  that  the 
street  was  closed  for  travel,  suspend- 
ed liability  for  injury  resulting  to  one 
using  the  street,  saying:  ''When,  as 
in  the  present  case,  the  order  for  lay- 
ing out  and  construction  includes 
what  has  been  an  existing  way,  the 
whole  surface  of  which,  as  well  as 
that  of  the  other  land  included  in  the 
laying  out,  is  to  be  torn  up  and 
wrought  anew,  if  reasonable  notice  is 
given  to  the  public  by  signs  and  bar- 
riers that  there  Is  no  passing  and  that 
the  way  is  not  open  to  travel,  this  sus- 
pends the  .  •  .  liability.  It  also 
is  sufficient  to  free  the  town  or  city 
and  its  contractor  from  all  obligation 
to  keep  the  way  safe  for  the  use  of 
travelers  until  it  has  been  completed 
in  accordance  with  the  order,  or 
opened  for  use.  In  the  meantime  it  is 
not  negligence  for  the  municipality 
or  its  agents  to  leave  in  the  .surface 
of  the  street  such  projections  as  that 
over  which  the  plaintiff  fell»  and  it  is 
not  an  invitation  to  use  the  street^  to 
leave  at  the  entrances  to  it  openings 
through  which  travelers  can  pass,  if 
at  the  same  time  there  are  exposed  to 
view  such  signs  and  barriers  as  are 
fitted  to  convey  to  the  public  notice 
that  the  street  is,  for  the  time  being, 
closed  for  travel*  It  is  not  essential 
that  such  notice  shall  be  brought  to 
the  actual  knowledge  of  all  persons; 
and  it  is  immaterial  to  the  duty  of  the 
defendants  to  the  plaintiff  in  the  pres- 
ent   case,    whether    she    had    actual 


knowledge  that  the  street  had  been 
closed  for  travel." 

In  Steinbrenner  v.  M,  W.  Forney  Co. 
(1910)  148  App.  Div.  73,  127  N*  Y. 
Supp.  620,  it  appeared  that  a  general 
contractor,  engaged  in  widening  a 
street,  left  an  open  manhole  without 
a  barricade  around  it  or  any  signal  of 
warning  to  the  public.  The  street, 
however,  was  barricaded,  and  this,  to- 
gether with  the  presence  of  material 
and  the  implements  of  street  construc- 
tion, indicated  that  the  street  was  un- 
der repair  and  not  open  to  the  public. 
There  was  light  enough  to  disclose 
to  everyone  that  the  way  was  not 
open  and  was  obstructed  by  the  bar- 
riers and  materials,  and  therefore 
dangerous  for  traveling  on  foot,  when 
plaintiff,  disregarding  the  barriers, 
mad^  her  way  at  night  with  great  dif- 
ficulty over  this  stoeet  until  she  fell 
into  the  open  and  unguarded  manhole. 
In  an  action  for  damages  for  injuries 
thus  sustained*  the  court  held  that  the 
contractor  was  not  negligent  under 
the  circumstances,  in  leaving  the  un- 
guarded manhole,  and  that  plaintiff 
was  herself  guilty  of  contributory 
negligence  in  using  the  highway  when 
she  was  ac^ainted  with  its  condition. 

In  ReiUy  v.  Barber  Asphalt  Paving 
Go.  (1918)  155  App.  Div.  108, 140  N.  ¥. 
Supp,  16,  it  appeared  that  defendant, 
under  a  contract  with  the  city,  was 
engaged  in  repairing  the  streets  by 
putting  down  asphalt  over  spots  or 
small  places  where  it  had  been  worn 
out.  When  the  asphalt  was  put  down, 
it  was  heated  to  a  high  temperature, 
then  allowed  to  cool,  and  a  roller  of 
heavy  weight  run  over  it.  At  the  time 
in  question,  the  plaintiff,  between  two 
and  three  years  of  age,  in  the  custody 
of  his  sister,  about  nine  years  of  age, 
was  on  the  sidewalk  immediately  ad- 
joining the  spot  in  the  road  that  was 
being  repaired,  when  he  suddenly 
broke  away  from  her  and  went  to  the 
edge  of  the  sidewalk,  and  fell  into  the 
asphalt,  sustaining  burns  about  the 
hands  and  faca  The  evid^ace  showed 
thai  this  spot  was  not  near  a  erose- 
walk,  but  in  a  part  of  the  roadway 
where  pedestrians  did  not  ordinarily 
go,  and  that  there  was  a  barrier  at 
each  crosswalk  to  prevent  people  walk- 
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insT  or  driving  on  that  portion  of  the 
street.  In  an  action  for  damages  by 
plaintiff,  alleging  negligence  on  the 
part  of  the  defendant  in  not  having  a 
guard  on  the  sidewalk  to  warn  the 
plaintiff,  or  some  barrier  around  the 
spot  to  prevent  his  falling  into  it,  the 
court  said  that  it  would  be  unreason- 
able to  hold  defendant  negligent  in 
not  anticipating  that  an  accident  of 
this  kind  was  possible. 

In  Reck  v.  Uvalde  Asphalt  Go. 
(1913)  159  App.  Div.  736,  144  N.  T. 
Supp*  917,  it  appeared  that  the  defend- 
ant company  was  engaged  in  repair- 
ing the  asphalt  pavement  of  a  street 
in  the  city  of  New  York,  cutting  out 
holes  in  the  pavement  and  filling  them 
with  fresh  asphalt.  To  insure  a  good 
union  between  the  new  asphalt  and 
the  old  pavement,  the  edge  of  the  cut 
was  washed  with  asphaltic  cement, 
which  must  be  used  very  hot.  This 
cemetit  was  kept  in  a  pail  about  the 
sise  of  an  ordinary  water  pail,  which 
wae  moved  from  place  to  place  as  re- 
quired. There  was  some  dispute  as 
to  whether  the  street  was  barricaded, 
but  it  was  clearly  shown  that  there 
were  a  number  of  men  at  work  on  the 
job,  and  the  usual  machines  and  ap- 
paratus used  in  asphalt  paving,  so 
that  everyone  using  the  street  had 
ample  noti<se  that  repair  work  was 
going  on.  The  plaintiff  had  been  play* 
ing  ball  on  the  sidewalk  with  anotiier 
boy.  In  running  backwards  with  hia 
hands  aloft  in  an  effort  to  catch  a  ball, 
he  stepped  off  the  sidewalk  onto  the 
roadway,  and  then  into  the  pail  of 
hot  cement.  The  plaintiff  brought  an 
action  f tfr  damages  against  defendant, 
charging  negligence  in  leaving  l^e 
pail  of  hot  cement  on  the  roadway  and 
unguarded,  at  the  time  it  was  not  ac- 
tually in  use  in  cementing  the  cuts  in 
the  asphalt  The  court  held  that  the 
charge  of  negligence  on  this  ground 
was  wholly  unreasonable,  and  the  de- 
fendant, therefore,  not  liable  for  dam^ 
ages  to  the  plaintiff. 

In  another  case  in  the  same  Juris- 
diction, it  appeared  that  a  contractor 
engaged  in  the  construction  of  a  rail- 
road, a  work  of  public  necessity,  un- 
der contract  with  the  city,  placed  an 
obstruction  on  a  sidewalk,  but  left  a 


reasonably  free  passageway  3  feet 
wide  between  the  obsti*uction  and  the 
coping  at  the  house  line,  for  the  use 
of  pedestrians,  and  maintained  it  with 
reasonable  care^  It  appeared  that 
there  was  an  arc  light  at  the  corner  of 
the  street,  lighting  up  the  street  at 
the  point  where  the  obstruction  was 
maintained.  The  passageway  was  not 
dangerous  except  for  the  stone  coping, 
which  was  neither  erected  nor  main- 
tained by  the  contractor.  The  coping 
did  not  extend  into  the  3-foot  space, 
and  pedestrians  were  not  compelled 
to  pass  over  the  coping  in  using  the 
passageway.  The  plaintiff  in  using 
the  street  stumbled  over  the  coping  at 
the  point  where  th^  obstruction  was 
maintained  by  the  contractor,  and  sus- 
tained injuries.  In  an  action  for  dam- 
ages against  the  contractor,  alleging 
negligence  in  obstructing  the  street, 
the  court  held  the  contractor  not  lia- 
ble.  Karlson  v.  Rapid  Transit  Subway 
::onstr.  Co.  (1918)  170  N.  Y.  Siipp. 
9,49. 

The  right  of  the  public  to  the  use 
of  the  highway  is  subordinate  to  the 
right, of  the  |)ubUc.  authoritiea  to  inake 
reasonable  repairs  for  the  public  bene- 
fit .  Hence  in  a  case  where  it  appeared 
that  a  steam  roller,  lawfully  in  use  in 
the  construction  of  a  macadamized 
roadway  of  the.  width  of  18  feet,  in 
the  middle  of  a  )iijghway  66  feet  wide, 
was  left  standing  over  Sunday  on  the 
edge  of  the  already  macadamized  part 
of  the  road,  leaving  a  clear  space  of 
about  30  feet,  the  steam  roller  being 
covered  with  canvas  tied  at  the  sides 
or  comers,  it  was  held  as  matter  of 
law  that  the  defendants,  the  contract- 
ors; were  not  liable  for  an  accident 
occurring  in  the  daytime,  through  the 
fright  of  a  horse  at  the  sight  of  the 
machine.  Keeley  v.  Shanley  (1891) 
140  Pa.  213,  21  Atl..305,  306. 
•  In  Nicholas  v.  Keeling  (1902)  21 
Pa.  Super.  Gt.  181,  it  appeared  that  a 
contractor  was  engaged  in  the  per- 
formance of  work  under  a  contract  to 
macadamize  and  otherwise  improve  a 
certain  highway.  Among  his  em- 
ployees was  one  M.  R.,  whose  duty  it 
was  to  go  along  the  road  and  remove 
slips,  and  cart  the  dirt  over  to  the 
other  side  of  the  road.    He  was  hired 
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for  no  definite  time.  The. relation  of 
master  and  servant  toded  with  the 
day's  work.  So  far  as  his  dxxty  to  his 
€mployers  was  concerned,  he  was  then 
at  liberty  to  go  where  he  pleased.  At 
the  close  of  the  day  in  question  he 
started  for  the  place  where  he  usually 
kept  his  horses  and  Cart»  but  after 
going  about  a  mile,  one  of  the  horses 
becoming  lame,  he  bai^ked  the  cart 
behind  a  slip  and  left  it,  exposed  in 
such  a  way  as  to  scare  almost  any 
horse.  There  was  no  guard,  barrier, 
or  signal  of  any  kind  to  warn  the  pub- 
lic of  the  presence  of  the  obstruetioti. 
The  plaintiff  was  driving  along  the 
road  when  his  horse. suddenly  took 
jfright  and  plunged  qver  an  embank- 
ment»  resulting  in  injuries  to  the  plain- 
tiff. ,In  an  action  for  damages  the 
court  held  the .  contractor  not  liable 
for  negligence  of  the  employee,  at  a 
time  when  he  l^ad  no.  contrpl  over  his 
actions. 

See  to  the  same  effect,  Klingensmith 
V.  Keeling  (1903)  ZJiJffi.  Super.  Ct 
X88.         . 

See  also  Davis  v*  Mem^en  (reported 
herewith)  ante,  1193. 

.  B.  Miffed  mf  4»oepimuf&  mf  tttrntt  hy 

The*  gehera)  rale  'is  thiat,  after  the 
contractor  hjKd  turaed  the  work  over 
and  it  has  been  accepted  by  the  aiu- 
nicipali^y  the  contractor  Ineurs  no 
further  liability  to  third  persons  by 
reason  of  the  condition  of  the  work, 
but  the  responsibiltty,  if  any,  for 
maintaining  or' using  it  in  a  defective 
condition^  is  shifted  te  tbe  munieipal- 
ity.  MelnphlB  Asi^hialt  ^  Paving  Co. 
T.  Fleming  (1910)  96  Ark.  442,  182 
8.  W.  222,  Ann.  Cas.  1912B,  700; 
Handy  ▼.  Barber  Asphalt  Co.  (19M) 
117  La.  687,  42  So.  198;  Kulwicki  V. 
Mnnre  (189S)  M  Mteh;  28,  64  N.  W. 
703. 

In  Memphis  Asphalt  &  Paving  Go. 
T.  Fleming  (Ark.)  Supra,  it  appeared 
that  appellee  was  injured  by  falling 
off  the  edge  of  a  sidewalk  which  had 
been  constructed  '  by  the  appellant. 
There  was  no  guard  rail  or  barrier 
erected  along  the  edge  of  the  side- 
walk, nor  was  any  provided  for  in,  or 
required  by,  the  contract  for  the  pro- 
tection of  peritons  using  the  walk; 


heither  was  there  any  light  placed 
thereon  to  warn  persons  of  the  dan* 
^er  at  the  time  of  the  injury.  The 
proof  showed  that  the  street  had  been 
piaved  and  the  sidewalk  constructed 
In  a(icordance  with  the  contract,  and 
that  it  had  been  in  fact  and  formally 
iEiccepted  by  the  engineer  in  charge  of 
the  district,  and  thrown  open  to  the 
use  of  the  public  three  days  before 
the  injury  to  the  appellee  occurred. 
The  court  held  that  after  the  work 
was  completed  and  accepted  by  the 
municipality,  the  contracLor  incurred 
no  further  liability  by  reason  of  the 
eondftion  of  the  work. 
'  In  Handy  v.  Barber  Asphalt  Co. 
(1&06)  117  La.  637,  42  So.  198,  it  ap- 
X>eared  that  the  defendant;  under  a 
contract  with  a  city  calling  for  differ- 
tot  kinds  of  work  in  a  public  street, 
mild^  excavations  in  the  sidewalk  and 
eovered  them  with  niovable  lids.  Aft- 
er-this  work  was  completed,  ki  per- 
fei'ming  the  woiOc  of  paving  the  street, 
th^  defendant's  employees  displaced 
on^  of  the  Ifds,  and  concealed  the  div- 
plabehient  with  sand.  Plaintiff  trod 
on  the  lid  thus  displaced,  which  tilted 
With  her,*  so  that  she  felf  througli  the 
opening,  and  was  thereby  seriously  in- 
jured. The  court  held  the  defendant 
liable  for  fhe  plaintiff's  injury,  but 
e:«:pressly  declared  that  the  liability 
did^'  Qot  rest  on  him  because  of  any 
duty  on  his  part  to  keep  the  lids  on 
the  excavations,  which  he  had  com- 
pleted according  to  contract,  but  be- 
f^auBO  of  the  negligence'  of  his  em- 
ployees in  displacing  the  lid  so  as  to 
make  it  unsafe  to  walk  on>  and  cover- 
ing it  over  with  sand  so  as  to  conceal 
the  danger. 

In  Kulwicki  v.  Munro  (1893)  95 
Mich.  28,  64  N.  W.  703,  it  appeared 
that  a  paving  contractor,  engaged  in 
repairing  a  street,  made  an  excava- 
tion at  a  crossing  and  erected  a  bar- 
rier around  it  in  such  a  manner  as  to 
prevent  accidents.  It  appeared  fur- 
ther that  a  member  of  the  board  of 
public  works,  acting  as  inspector  of 
the  work  under  statutory  authority, 
caused  the  excavation  to  be  filled  in* 
with  sand  by  the  contractor's  em- 
ployees, and  directed  that  the  barrier 
be  removed.    While  plaintiff  was  driv- 
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ing  over  the  crossing  at  the  point 
where*  the  excavation  was  made,  the 
wheels  of  his  carriage  sank  into  the 
sand,  and,  coming  in  contact  with  the 
street  railway  track,  the  carriage  was 
damaged.  In  an  action  against  the 
contractor  it  was  held  that  he  was  re- 
lieved from  liability  by  the  action  of 
the  member  of  the  board  of  public 
works. 

In  Shalata  v.  Rodgers  (1919)  189 
App.  Div.  228,  178  N.  Y.  Supp.  494, 
where  a  child  wandered  upon  the  con- 
crete extension  of  a  sewer  from  the 
foot  of  the  street  into  the  river  and 
thence  upon  a  cofferdam  from  which 
he  fell  into  the  river  and  was  drowned, 
it  appearing  that  the  work  upon  the 
sewer  eztenjsion  at  that  point  had  been 
completed  except  that  the  cofferdam 
had  not  been  removed,  the  court,  in 
repudiating  the  contention  that  the 
sewer  contractor  was  negligent  in 
failing  to  erect  a  fence  or  guard  at  the 
foot  of  the  street  to  prevent  children 
going  upon  the  concrete  work,  ob- 
served :  "As  well  might  one  who  was 
employed  to  construct  a  wharf  or  dock 
at  the  foot  of  any  street  of  the  city  be 
called  upon  to  fence  oiff  the  dock  after 
his  work  was  completed." 

But  where  a  contractor,  engaged  in 
constructing  streets  for  a  city,  negli- 
gently left  an  unexploded  blast  be- 
neath the  surface  of  the  street,  he 
was  held  to  be  liable  to  one  who,  in 
lawful  pursuit  of  his  own  business, 
was  injured  by  a  subsequent  explosion 
of  the  blast,  even  though  the  city  had 
accepted  the  street  as  a  compliance 
with  the  contract.  The  court  said: 
"The  appellants,  Forster  &  Hindle, 
make  the  contention  that  the  evidence 
is  insuflScient  to  justify  the  verdict 
against  them.  They  argue  that  when 
they  completed  the  contract  and 
turned  the  street  over  to  the  city,  and 
the  city  accepted  the  work  as  a  com- 
pliance with  the  contract,  their  lia- 
bility to  third  persons  for  the  negli- 
gent performan^ce  of  the  work  ceased, 
3nd  from  henceforth  the  city  alone 
was  responsible  for  any  such  negli- 
.  gent  performance.  This  argument  is 
perhaps  sound  in  so  far  as  it  relate 
to  defects  in  the  street  arising  from 
a  mere  negligent  performance  of  the 


work,  but  we  think  it  has  no  applica- 
tion to  an  act  of  the  nature  here 
charged  against  the  contractors.  The 
leaving  of  the  unexploded  charge  of 
dynamite  in  the  rock  beneath  the  sur- 
face of  the  street  was  not  a  matter 
connected  with  the  contract  work.  It 
was  a  matter  wholly  collateral  there- 
to, and  was,  as  we  have  said,  of  itself 
a  negligent  and  wrongful  act,  render- 
ing the  persons  wrongfully  leaving  it 
there  liable  to  anyone  who,  in  the  law- 
ful pursuit  of  his  own  business,  should 
be  injured  thereby."  Wilton  v.  Spo- 
kane (1918)  73  Wadu  619,  L.R.A. 
1917D,  234,  182  Pac.  404. 

If.  LUMIU^  as  for  nuimance. 

A  temporary  obstruction  of  a  street 
or  highway  by  the  contractor,  when 
it  appears  that  the  act  was  done  with 
the  consent  of  the  proper  publib  au- 
thorities and  in  the  course  it  the  con- 
struction or  improvement  of  the  street 
or  highway,  is  not  a  nuisance.  Mur- 
phy V.  Hugh  Nawn  Ck>ntracting  Co» 
(1916)  228  Maas.  404,  111  N.  B.  890; 
Malkan  v.  Clarlin  (1905)  98  N.  Y. 
Supp.  878;  Cunningham  v.  Wright 
(1882)  28  Hun  (N.  Y.)  178. 

In  Canningham  v*  Wright  (N.  Y.) 
supra,  it  appeared  that  the  defendant, 
in  pursuance  of  a  contract  made  with 
the  city  for  the  repaving  and  regrad- 
ing  of  a  street,  remoyed  a  number  of 
•large  stones  from  the  street  and  piled 
them  in  a  aide  street  The  plaintiff, 
while  playing  on  the  pile  of  atones, 
was  injured  by  the  falling  upon  her  of 
•a  large  stone  which  had  been  negli- 
gently placed  en  end.  The  plaintiff 
brought  suit  for  damages,  alleging  in- 
juries resulting  from  illegal  and  un- 
lawful acts  of  defendant  in  removing 
tine  stones  from  the  street  under  re- 
pair, and  placing  them  in  the  side 
street.  The  defendamt  offered  to  show 
that  he  acted  under  authority  from 
the  city,  but  the  lower  court  refused 
to  allow  him  to  prove  -that  fact  as  ia- 
.competent  evidence,  and  gave  judg- 
ment for  the  plaintiff.  The  supreme 
court  held  that  the  defendant  should 
have  been  allowed  to  prove  that  he  was 
acting  under  the  authority  of  the  city, 
and  that  he  was  not,  therefore^  liable 
for  maintaining  a  nuisance,  but  that 
his  liability  to  the  plaintiff,  if  any, 
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should  be  tested  by  the  rules  applica« 
ble  to  cases  of  the  negligent  perform- 
ance of  a  lawful  act. 

In  a  Massachusetts  case,  it  appeared 
that  a  contractor,  engaged  in  con- 
structing a  tunnel  under  c6ntract  with 
the  proper  municipal  authorities,  negli- 
gently placed  a  plank  on  a  street  and 
left  it  theorem  without  taking  proper  pre- 
cautions by  barriers^  or  signs,  or  other 
adequate  means,  to  warn  the  public  of 
its  preeence.  The  plaintiff  fell  over 
this  plank  and  was  injured.  The  court 
held  that  the  contractor  had  a  right 
to  use  the  street  in  performance  of 
necessary  public  work,  apd  was,  there- 
fore, not  liable  for  maintaining  a  nui- 
sance, but  was  liable  for  negligence 
in  thus  obstructing  the  street  without 
providing  adequate  warning  to  the 
public.  Murphy  v.  Hugh  Nawn  Con- 
tracting Co.  (1916)  22S  Mass.  404,  111 
N.  B.  <90« 


In  Malkan  v.  Carlin  (1905)  93  N.  Y. 
Supp.  378,  it  appeared  that  defendants, 
having  obtained  a  contract  from  a 
city  for  laying  a  sidewalk  around  a 
building  then  in  course  of  construc- 
tion, during  the  progress  of  the  work, 
piled  a  number  of  flagstones  near  the 
curb,  leaving  considerable  space  be- 
tween  the  pile  and  the  building  or 
bouse  line.  The  plaintiff  stumbled 
ever  the  pile  of  stones  and  sustained 
injuries.  In  an  action  by  plaintiff  to 
recover  damages  ''for  personal  in- 
juries resulting  from  a  nuisance  es- 
tablished or  maintained  by  defend- 
ants/' the  court  held  that  the  tempo- 
rary obstruction  of  the  highway,  when 
the  act  was  done  with  the  consent  of 
the  proper  authorities  and  in  the 
course  of  construction  of  a  sidewalk, 
was  not  a  nuisance,  and  that  the  de- 
fendants, therefore,  were  not  liable. 

B.B. 


PAUUNE  BRUNSWICJK,  Appt., 

V. 

STANDARD  ACCIDENT  INSURANCE  COMPANY,  Respt. 

Missouri  Supreme  Court  (In  Banc) '^  May  16,  1910. 
(^  Mo.  — ,  213  S.  W.  46.) 

Evidence  —  presumption  against  suicide  —  death  from  poison. 

1.  In  an  action  upon  an  accident  insurance'  policy  where  the  death  re- 
sults from  taking  poison  and  the  evidence  is  circumstantial,  the  presump- 
tion is  against  suicide  if  the  known  facts  are  consistent  with  the  theory 
of  accidental  death. 

iSee  note  an  this  question  beginnir^  on  page  1226.} 

Insurance  —  accident  — >  death  by  poi- 
son* 


Appeal  —  theory  of  case  —  reversal. 

2.  One  cannot  secure  a  reversal  of 
a  judgment  for  defendant  in  an  ac- 
tion to  recover  on  an  insurance  policy 
for  accidental  death  because  recovery 
was  not  permitted  under  a  clause  pro- 
viding for  recovery  in  case  of  suicide 
where  suicide  was  not  brought  to  the 
attention  of  the  trial  court  as  a  ground 
of  recovery. 

[See  2  R.  C.  L.  183.] 

Evidence  —  presumption  of  sanity. 

3.  The  sanity  of  one  dying  as  a  re- 
sult of  taking  poison  must  be  pre- 
sumed in  the  absence  of  evidence  that 
he  was  non  compos  mentis. 

[See  10  R.  C.  L.  879 ;  14  R.  C.  L. 
623.] 


4<  Death  from  the  effects  of  a  poi- 
son intentionally  swallowed  is  not  due 
to  accident  within  the  meaning  of  ap 
accident  insurance  policy. 
.    tSee  14  R.  C.  L.  1251.] 

-^  Statutory  prevision  -^  death  by  ac- 
eMent 

6.  A  statutory  provision  making 
void  an  exception  of  suicide  in  an  in- 
surance policy  does  not  prevent  the 
person  from  contracting  for  liability 
only,  in  case  of  death  by  accident. 

—  accident  — ^  suicide  whil6  insane. 

6.  Death  by  suicide  while  insane  is 
an  accident  within  the  meaning  of  an 
accident  insurance  policy. 

[See  14  R.  C.  L.  1264.] 
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Evidence  -^  barden  of  proof  —  death 
by  accident. 

7.  One  seeking  recovery  on  an  acci* 
dent  insurance  policy  for  death  has 
the  burden  of  showing  that  the  death 
resulted  from  accident. 

[See  14  R.  C.  L.  1487.] 

Judgment  —  in  other  jurisdictions  — 
binding  effect. 

8.  A  decision  of  the  Supreme  Court 
of  the  United  States  upon  a  question 
of  insurance  law  is  not  binding  on  a 
state  court. 

[See  7  R.  C.  L.  1018.] 

Evidence  —  when  presumption   ob- 
tains* 

9.  It,  in  an  action  on  an  accident  in- 
surance policy,  there  is  evidence  both 
for  and  against  suicide,  which  is  not 
evenly  balanced,  the  presumption 
against  suicide  is  not  to  be  consid- 
ered, but  the  question  must  be  re* 
solved  upon  the  evidence. 

[See  14  R.  G.  L.  1286.] 

—  presumption  as. 

^  10.  The  presumption  against  sui- 
cide is  not  evidence,  but  a  mere  term 
to  designate  the  burden  upon  the  side 
against  which  the  presumption  oper* 
ates,  of  producing  evidence  to  rebut 
the  finality  of  the  legal  conclusion 
which  might  be  drawn  from  it. 

Appeal  —  erroneous  instruction  — 

right  result  —  effect. 

11.  If  the  court  should  have  sus- 
tained a  demurrer  to  the  evidence  and 


the  verdict  attains  the  same  result  as 
the  court  would  thereby  have  done,  an 
erroneous  instruction  is  not  reversible 
error. 

Evidence  —  to  overcome  presumption 

against  suicide. 

12.  The  fact  that  one  in  good  health 
who  dies  from  taking  poison  was  seen 
a  few  minutes  before  his  death  to  fold 
a  handkerchief  which  contained  poi- 
son similar  to  that  which  killed  him, 
and  which  he  knew  to  be  poison*  is  not 
sufficient  to  exclude  every  reasonable 
hypothesis  favoring  accidental  death, 
and  the  case  is  therefore,  because  of 
the  presumption  against  suicide,  to  be 
left  to  the  determination  of  the  jury. 

[See  14  R.'  C.  L.  128T.] 

Trial  —  necessity  of  proper  instruc- 
tions. 

18.  A  case  which  should  go  to  the 
jury  must  go*  under  proper  instruc- 
tions. 

[See  14  R.  C.  L.  726.] 

Appeal  —  erroneous  instruction  -^ 

reversible  error. 

14.  An  instruction  in  an  action  on 
an  accident  insurance  policy,  where 
insured  died  ^rom  taking  poison,  that 
there  is  no  presumption  that  the  tak- 
ing of  the  poison  was  accidental  and 
that  the  burdeh  i)»  upon  plaintiff  to 
show  that  death  resulted  from  acci-^ 
dent,  is  reversible  error  where  the  evi- 
dence does  not  establish  suicide. 

[See  14  R.  C.  L.  1285.] 


(Woodson,  J.,  dissents.) 


Cebtification  by  the  St.  Louis  Court  of  Appeals  for  the  determination 
by  the  Supreme  Court  of  questions  arising  upon  appeal  by  plaintiff  from  a 
judgment  of  the  Circuit  Court  of  the  City  of  St.  Louis  (Withrow,  J.)  in 
favor  of  defendant  in  an  action  brought  to  recover  tbe  amount  alleged  to 
be  due  on  an  accident  insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Messrs.  Emerson  E.  Schnepp,  Otto  The  court  abused  its  disecetion  in 
F.  Karbe,  and  Taylor  ft  Mayer,  for     failing  to  grant  plaintiff  a  new  trial. 


appellant: 

Defendant  was  Hable  under  the  pol- 
icy for  the  death  of  plaintiff -s  hus- 
band from  the  effect  of  taking  a  dead- 
ly poison. 

Knights  Templars'  t  M.  Life  In- 
demnity Co.  V.  Jarman,  187  U.  S.  197, 
200,  47  L.  ed.  189,  143,  28  Sup.  Ct  Rep. 
108 ;  Accident  Ins.  Co.  v.  Crandal,  120 
U.  &  627,  80  L.  ed.  740,  7  Sup.  Ct.  Rep. 
685;  Keller  v.  Travelers'  Ins.  Co.  58 
Mo.  App.  557;  Whitfield  v.  ^tnaL. 
Ins.  Co.  205  U.  S.  489,  51  L.  ed.  896, 
27  Sup.  Ct.  Rep.  578. 


Newland  v.  Modern  Woodmen,  168 
Mo.  App.  319.  153  S.  W.  1097 ;  Wear  v. 
Lee,  26  Mo.  App.  107;  Fitzjohn  v.  St 
Louis  Transit  Co.  183  Ma  79,  81  S.  W. 
907;  State  ex  rel.  Iba  v.  Ellison,  256 
Mo.  661,  165  S.  W.  369;  Knisely  v. 
Leathe,  —  Mo.  — ,  178  S.  W.  461. 

The  evfdence  showed  conclusively 
that  Brunswick  died  from  taking  cyan- 
ide of  potassium.  Under  the  statute 
this  constituted  an  accident  within  the 
meaning  of  the  policy. 

Applegate  v.  Travelers  Ins.  Co.  153 
Mo.  App.  90,  132  S.  W.  2;  Harms  v. 
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Fidelity  &  G.  Co.  172  Mo.  App.  250, 
lfi7  S.  W.  1046;  Whitfield  ▼.  .aSbia  U 
[ns.  Co.  supra ;  Logaa  ^.  Fidelilgr  &  G» 
Co.  146  Mo.  114,  47  S.  W.  948. 

The  presumption  of  law  is  against 
suieide,  hence,  that  being  the  prer 
sumption,  in  the  absence  of  evidence 
to  the  contrary,  the  question  of  sui- 
cide being  excladed,  there  is  but  one 
ftltemative  left  and  that  is  that  the 
Uldng  of  poison  was  accidental. 

Richy  ▼.  Woodmen  of  the  World, 
163  Mo.  App.  247, 146  S.  W.  461 ;  New* 
land  V.  Modi»m  W<K>dmen,  168  Mo« 
Apps.  819,  153  S.  W.  1097;  Norman  ▼« 
Order  of  United  Commercial  Travel- 
ers, 163  Mo.  App.  175v  145  S.  W.  853; 
Voelker  y.  Hill-0'Meara  Gonstr.  Co. 
153  Mo.  Appi  1,  131  S.  W.  907. 

Even  if  it  could  be  said  that  there 
waa  eame  evidejiee  tending  to  shcFW 
thatBnmswiek  died  b^eause  he  intern 
tional]y  took  cyanide  of  potaasiixm 
(suicide)  yet,  under  the.  law,  such  M' 
tentional  taking  constituted  an  acci- 
dent. 

Applegate  v.  Travelers  Ins.  Co.: 
Harms  v.  Fidelity  A  C.  Co.;  Whitfield 
V.  iBtaa  L.  Ins.  Co.  and  Logan  >••  Fi* 
delity  ft  C.  Co»  —  supra;  Knights  Temr 
plars  ft  M.  Life  Indemnity  Co.  v.  Jar* 
man,  187  U.  S.  197,  47  ^  ^d..l3d,  28 
Sup.  Ct.  Rep.  10& 

Messrs.  Anderson,  Gilbert^  ft  Hay*- 
den  and  Bff.  U.  Haydeni^  for  respond- 
ent: 

If  tti6  record  diselbses  that  the 
evidence  offered  by  plaintiif  wholly 
failed  to  estaMish  that  she  is  entitled 
to  recover  or  entitled  to  have  her  case 
submitted  to  the  jury  at  all,  then,  the 
verdict  of  the  jury  having .  been  in 
favor  of  defendant,  there  can  be  no 
error  in  any  instructions  given  at  the 
Instance  of  the  respondent  which  can* 
be  held  to  be  reversible  error.  ' 

Wagner  v.  Edison  Electric  Illumi- 
nating Co.  177  Mo.  60,  75  S.  W.  966; 
Bradley  v.  James  H.  Forbes  Tea  ft 
Coffee  Co.  213  Mo.  880,  111  5.  W;  919; 
Trainer  v.  Sphalerite  Min.  Co.  248  Mo. 
371,  148  S.  W.  70;  Shinn  v.  United  R. 
Co.  248  Mo.  181, 154  S.  W.  103.;  Hurck 
V.  Missouri  P.  R.  Co.  252  Mo.  51,  158 
S,  W.  581 ;  Shelton  v.  Kirksville  Light, 
Power  ft  Ice  Co.  258  Mo.  541,  167  S.  W. 
544;  Boedel  v.  Wells,  F;  ft  Co.  260  Mo. 
479,  169*  S.  W.  110;  Moore  v.  Lindell 
R.  Co.  176  Mo.  545, 76  S.  W.  672;  Mock- 
owik  V.  Kansas  CHy^  St.  J.  ft  C.  B.  R. 
Co.  196  Mo.  568,  94  S.  W.  856;  Sehuep- 
bach  V.  Laclade  Gaslight  Co.  232  Mo. 
611,  136  S.  W.  .29.    . 


A .  judgment  will  not  be  reversed 
where  the  right  result  was  ]:*ea.ched, 
though  the  record  may  show  that  the 
proceedings  were  irregular,  or  per- 
haps erroneous; 

Mockowik  V.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.  196  Mo.. 568,  94  S.  W.  256; 
Petersen  v.  §,t*  Louis  Transit  Co.  199 
Mo.  344,  97  S.  W.  860. 

The  burden  is  upon  the  plaintiff,  in 
any  lawsuit,  to  prove  the  allegations 
of  his  petition,  and  if  he  fails  to. prove 
those  allegations,  or  if  he  prove  an- 
other and  different  theoiy  than  that 
pleaded,  he  is  not  entitled  to  recover. 

Reed  v.  Bott,  100  Mo.  62.  12  S.  W. 
347,.  14  S.  W.  1089;  Schneider  y.  Pat> 
ton,  175  Mo.  723,  75  S.  W.  156;  Roden 
V.  Helm,  192  Mo.  94,  90  S.  W.  798; 
Milliken  v.  Thyson  Commission  Co. 
202  Mo.  654,  100  S.  W.  604;  Burk  v. 
Pence,  206  Mo.  333,  104  S.  W.  23; 
Laessiit  ▼•  Travelers'  I^rotective  Asso. 
169  Mo.  272,  69  S.  Wv  469 ;  Lamport  v. 
^tna  L.  Ins.  Co.  —  Mo.  — ,  199  S.  W. 
1020. 

The  burden  was,  therefore,,  imposed 
upon  plaintiff  to  prove  three  facts: 
tiiat  BrunOTrick  did,  in  fact,  take  cy- 
anide of  potassium;  that  he  took  it 
aiBci<tentally;  and  that  it. caused  his 
death.  . 

Laessig  v*  Travelers^  Protective 
AOBO.  169  Mo.  272,  69  S.  W.  469;  Lan»- 
Iftott  t:  '^tna  U  Ins.  Co*  supna;  Nor- 
man v.  Order  of  .Uftited  Copnmercial 
Travelers,  163  Mo.  App.  184, 145  S.  W. 
863 ;  Bathe  v.  Metropolitan  L.  Ins.  Co. 
162  Mo.  App.  94  182  8.  W.  748;  Glover 
V.  Henderson,  120  Mo.  367,  41  Am.  St 
Sep.  696, 26  8.  W.  175;  Banney  v.  Lew- 
is, 182  Mo.  App.  64,  167  &  W;.  601; 
Beraer  v.  St.  Louis  Storaite  4  Commi&- 
eion  Co.  186  Mou  App*  42,  116  S.  W. 
444;  O'Shea  v«  Lehr,  182  Mo.  App.  693^ 
165  8.  W.  837;  Wright  v.  Order  of 
United  Commercial  Travelers,  188  Mo. 
App.  463,  174  S.  W.  888;  JBtna  L.  Ins. 
Co.  V.  Vandecar,  30  C.  C.  A.  48,  57 
U.  S.  App.  446,  86  Fed.  282;  Taylor  v. 
Pacific  Mut  L.  Ins.  Co.  110  Iowa,  621, 
82  N.  W.  826;  Games  v..  Iowa  State 
Travelinsr  Men's  Assow  106  Iowa;  281, 
68  Am.  St  Rep.  306,  76  N.  W.  683; 
Goodes  V.  Order  of  United  Commercial 
Travelers,.  174  Mo.  App.  330,  166  S.  W. 
995;  Vernon  v.  Iowa  State  Traveling 
Men's  Asso.  158  Iowa,  602,  138  N.  W. 
696;  Travellers  Ins.  Co.  v.  McConkey, 
127  U.  S.  666,  32  L.  ed.  810,  8  Sup. 
Ct.  Rep.  1360;  Whitlatch  V.  Fidelity 
&  C.  Co.  149  N,  y.  45,  43  N.  E.  405. 

If  a  plaintiff  plead  one  theory  of  lia- 
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bility,  and,  on  the  trial,  prove  another 
and  different  theory,  there  can  be  no 
recovery. 

Madden  v.  Missouri  P.  R.  Co.  167 
Mo.  App.  150,  151  S.  W.  489;  Ham  v. 
St.  Louis  &  S.  F.  R.  Co.  149  Mo.  App. 
206,  130  S.  W.  407;  Reed  v.  Bott,  100 
Mo.  62,  12  S.  W.  347,  14  S.  W.  1089; 
Schneider  v,  Patton,  175  Mo.  723,  75 
S.  W.  155;  Roden  v.  Helm;  192  Mo.  94, 
90  S.  W.  798;  Milliken  v.  Thyson  Com- 
mission Co.  202  Mo.  664,  100  S.  W.  604; 
Burk  V.  Pence,  206  Mo.  338,  104  S.  W. 
23;  Farmers  Bank  v.  Manchester 
Assur.  Co.  106  Mo.  App.  125,  80  S.  W. 
299;  State  Bank  v.  American  Hard- 
wood Lumber  Co.  121  Mo.  App.  333,  98 
S.  W.  786. 

There  must  be  substantial  evidence 
either  establishing  or  tending  to  es- 
tablish a  fact  necessary  to  a  recovery. 

Dutcher  v.  Wabash  R.  Co.  241  Mo. 
137, 145  S.  W.  63 ;  State  ex  rel.  Savings 
Trust  Co.  V.  Hallen,  165  Mo.  App.  422, 
146  S.  W.  1171. 

Opinion  evidence  when  based  on 
mere  conjecture  or  supposition  is  not 
sufficient  to  prove  a  material  fact. 

Sexton  V.  Metropolitan  Street  R.  Go, 
245  Mo.  264,  149  S.  W.  21 ;  Stafford  y. 
Adams,  113  Mo.  App.  717,  88  S.  W. 
1130;  Pickens  v.  Metropolitan  Street 
R.  Co.  125  Mo.  App.  669,  103  S.  W. 
124;  Bowlin  v.  Union  P.  R.  Co.  125 
Mo.  App;  419,  102  S.  W.  631 ;  Carl^ich 
V.  Metropolitan  Street  R.  Co.  129  Mo. 
App.  721,  108  S.  W.  584;  Majors  v. 
Parldiurst,  124  Mo.  App.  107, 100  S.  W. 
1100;  David  v.  Clarksville  Cider  Co. 
186  Mo.  App.  17,  171  S.  W.  594. 

Failure  of  plaintiff  to  call  Dr.  John 
Grant,  who  was  i^e  first  physician  to 
reach  the  deceased  after  hie  death, 
raises  a  strong  presumption  that  the 
doctor^B  testimony  would  have  been 
damaging  to  her  case. 

Kame  v.  St  Louie  ft  S.  F.  R.  Co. 
254  Mo.  194,  162  S.  W.  240;  Booher  v. 
Trainer,  172  Mo.  App.  379,  157  S.  W. 
848;  Vannest  v.  Missouri,  K.  ft  T.  R. 
Co.  181  Mo.  App.  379,  168  S,  W.  782. 

Where  a  case  is  tried  upon  the  the- 
ory that  the  insured  committed  sui- 
cide, and  where  evidence  is  offered  by 
the  plaintiff  tending  to  prove  that  he 
committed  suicide,  there  can  be  no 
application  of  the  presumption  that 
the  insured  did  not  commit  suicide. 

Laessig  v.  Travelers'  Protective 
Asso.  169  Mo.  272,  69  S.  W.  469 ;  Sow- 
ders  V.  St.  Louis  &  S.  F.  R.  Co.  127 
Mo;  App.  124.  104  S.  W.  H22;  Caldwell 
V.  Iowa  State  Traveling  Men^s  Asso. 


156  Iowa,  327,  136  N.  W.  678;  Supreme 
Tent,  K.  M.  W.  v.  King,  78  C.  C.  A. 
668,  142  Fed.  678. 

The  insured  who  commits  suicide  is 
presumed  to  be  sane,  and  the  burden 
of  proving  the  contrary  rests  upon 
the  plaintiff. 

Scales  v.  National  Life  ft  Acci.  Ins. 
Co.  —  Mo.  App.  — ,  186  S.  W.  948. 

Opinions  of  experts  are  advisory 
only  and  are  not  binding  upon  either 
courts  or  juries.  The  cause  of  death 
is  a  fact  for  the  jury. 

Hoyberg  v.  Henske,  153  Mo.  63,  66 
S.  W.  88;  Shipman  v.  National  Live 
Stock  Ins.  Co.  187  Mo.  App.  406,  173 
S.  W.  785;  MaeDonald  v.  Metropolitan 
Street  R.  Go.  219  Mo.  481,  118  S.  W. 
78»  16  Ann.  Cas.  810;  Fetter  v.  Fidel* 
Ity  ft  C.  Co.  174  Mo.  256,  61  L.R.A.  459, 
97  Am.  St.  Rep.  560.  73  S.  W.  692; 
Beile  v.  Travelers*  Protective  Asso. 
156  Mo.  App.  644,  186  S.  W.  497. 

Paris,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  by  plaintiff  as 
beneficiary  on  a  policy  of  insurance 
issued  by  defendant,  insurinsr  one 
William  Brunswick,  the  husband  of 
plaintiff,  against  death  by  accident. 
Upon  a  trial  by  a  jury,  the  verdict 
was  for  the  defendant.  From  the 
resultilifir  judgment  plaintiff  ap- 
pealed to  the  St.  Louis  court  of 
appeals,  wherelii,  upaa  a  hearing, 
•the  case  was  reversed  for  error  ai^ 
ordered  remanded  for  a  new  trial. 
See  Brunswick  v.  Standard  Acci. 
Ins.  Ck).  195  Mo.  App.  651, 187  S.  W. 
802.  The  court  of  appeals,  how- 
ever, being  of  the  opinion  that  the 
views  announced  by  them  in  this 
case  were  in  conflict  with  the  opin- 
ion  of  tiie  Springfield  court  of  ap- 
peals in  the  case  of  Scales  v.  Nation- 
al Life  &  Acci.  Ins.  Co.  —  Mo.  App. 
~,  186  S.  W.  948,  made  an  order 
transferring  the  case  to  this  court, 
pursuant  to  the  mandate  of  the  Con- 
stitution.   Hence  our  jurisdiction. 

The  petition  seems  to  be  conven- 
tional. After  averring  formally  the 
issuance  of  the  policy,  the  petition 
sets  out  substantially  the  conditions 
of  the  policy  under  which  the  liabil- 
ity of  defendant  for  accidental 
death  of  the  assured  shall  accrue. 
These  conditions,  as  the  petition  and 
the  policy  recite  them,  are  that  lia- 
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bility  aocnies  in  Hmewnt  of  the 
deatii  of  assoMd  ''resulting  direetly, 
exclusively,  and  independently  of 
all  other  causes  from  accidental 
bodily  injuries/'  The  policy  con- 
tains, following  the  above-quoted 
conditions  as  to  the  cause  of  death, 
an  exception ;  to  wit,  ^Except  when 
self-inflicted  while  insane,"  which 
is  not  set  out,  or  in  any  wise  re- 
ferred to,  in  the  petition*  Continu- 
ing, the  petition  avers  that  assured 
died  on  the  22d  day  of  April,  1913, 
and  that  his  death  resulted  ''direct- 
ly, exclusively,  and  independently 
of  all  other  causes  from  accidental 
bodily  injuries  from  and  caused  by 
the  said  William  Brunswick  taking 
on  said  day  poison  known  as 
cyanide  of  potassium/'  Other  al- 
legatkms  are  made  as  to  additional 
increments  to  the  principal  sum  of 
$2,500,  arising,  it  is  averred,  from 
annual  renewals  of  the  policy,  and 
as  to  damages  and  attorneys'  fees 
accruing  from  an  alleged  vexatious 
refusal  to  jiay.  But  these  have  no 
pertinence  to  the  points  vexing  us 
upon  this  appeal. 

The  answer  of  defendant,  so  far 
also  as  it  is  pertinent  to  the  ques- 
tions mooted  here,  was  an  admis- 
sion of  the  issuance  of  the  policy 
and  of  the  several  annual  renewals 
thereof  as  pleaded,  and  a  general 
denial  of  each  and  every  allegation 
(sic)  contained  in  the  petition. 

The  facts  immediately  surround- 
ing the  death  of  assured  are  meager, 
but  so  far  as. these  facts  are  shown, 
and  so  far  as  they  are  pertinent  to 
elucidate  the  questions  mooted  on 
this  appeal,  run  substantially  tiius: 
Assured  on  the  morning  of  his  death 
seemed  to  be  in  the  b^t  of  health. 
He  ate  his  breakfast  just  before  8 
o'clock  in  the  morning,  and  appar- 
ently was  preparing  to  go  to  his 
work.  After  breakfast  he  went  into 
the  bedroom  of  plaintiff,  who  seems 
to  have  been  ill,  and  the  latter  tied 
his  necktie  for  him.  He  then  went 
into  a  bedroom  adjoining  that  of 
plaintiff.  Some  five  minutes  after- 
ward, hearing  an  unusual  noise 
from  this  room,  plaintiff  entered  it 
and  found  assured  lying  on  the  bed 
7  A.L.R.— 77. 


in  a  dying  condition.  His  necktie 
and  collar  had  been  removed.  There 
were  bums  on  his  mouth  and  cheek 
and  hand,  the  latter  seemingly  from 
having  wiped  his  mouth  with  his 
hand.  A  glass  and  spoon  were 
found  on  the  floor  near  the  bed  on 
which  assured  was  lying.  While  in 
this  bedroom,  and  a  few  minutes 
before  he  was  found  dying,  he  was 
seen  foMing  a  handkerchief.  In  a 
handkerchief  which  was  found  in 
his  pocket  after  his  death  were 
found  some  2  or  3  ounces  of  cyanide 
of  potassiiim.  A  can  containing 
some  ^  of  a  pound  of  cyanide  of 
potassium  was  found  in  the  bath- 
room. 

The  coroner,  who  was  a  physiciart, 
examined  the  body  of  assured  some 
two  hours  after  his  death,  and  from 
the  symptoms  and  the  history  of  the 
case  testified  that  assured  came  to 
his  death  from  cyanide  of  potassium 
poisoning.  TJie  finding  of  the  cor6- 
ner's  inquest  that  assured  came  to 
his  death  by  suicide,  caused  by 
swallowing  cyanide  of  potassium, 
was  offered  by  plaintiff,  but  ex- 
cluded by  the  trial  court  on  defend- 
ant's objedion. 

It  will  be  necessary  to  state  other 
and  omitted  £acts  in  the  Qoiirse  of 
the  discussion  of  the  points  made 
by  plaintiff.  These  will  he  set  out 
in  connection  with  the  point  to 
which  they  are  apposite. 

I.  Plaintiff  insists  that  the  ver- 
dict  is  against  ilbe  evidence.  This 
contention  is  bottomed  on  the  fact 
that  the  contract  of  insurance  con- 
tained a  provision  subotantially  tio 
the  effect  that  if  assured:  came  to 
his  death  by  suicide,  while  dther 
sane  or  insane,  the  oompany  wonld 
pay  the  beneficiwy  one  tenth  of  the 
principal  sum ;  that  is  to  say,  $250. 
So,  it  is  urged,  since  the  death  of 
the  assured  was  unquestionably  due 
eitiier  to  accident  or  suicide,  the 
verdict  ought,  in  any  event,  to  havfe 
been  for  at  least  the  sum  of  f 250.  . 

It  is  enough  to  say  upon  this  coii- 
tention  that  the  case  was  not  tried 
below  upon  any  such  theory.  Nei- 
ther the  pleadings  upon  either  side, 
nor  the  instruction,'  nor  the  evi- 
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dence,  except  the  polii^,  contain  the 
word  "suicide,"  and  Uie  policy  has 

A»»««I-4ke«r7        »*  ^^  ™  <*«  ClaUSC 

Of  cue-.  whereon  uie  alleged 

**^'  right    is    bottomed 

to  recover  the  lesser  sum  above 
mentioned.  Even  in  these  days 
when  the  leaven  of  reform  is  work- 
ing in  all  the  law,  and  the  strife  is 
toward  a  legal  millenium,  whereat 
every  man  shall  be  his  own  lawyer, 
one  may  not  yet  sue  and  cause  the 
jury  to  be  instructed  upon  one 
cause  of  action,  and  then,  when  cast, 
urge  error,  for  that  he  was  not  per- 
mitted to  recover  upon  a  wholly  dif- 
ferent theory^  and  upon  a  wholly 
different  cause  of  action,  which  he 
did  not  see  fit  even  to  mention  till 
he  came  up  to  the  appellate  court. 
The  rule  which  forbids  this  prac- 
tice is  that  which  requires  the  ap- 
pellant to  try  his  case  in  the  appel- 
late forum  on  the  same  theory  upon 
which  he  tried  it  below.  Paramore 
V.  Campbell,  245  Mo.  287, 149  S.  W. 
6 ;  Linn  Ck>unty  Bank  v.  Clifton,  268 
Mo.  200, 172  S.  W.  388. 

II.  Complaint  is  made  by  plain- 
tiff of  the  following  instruction 
given  for  the  defendant;  to  wit, 
''You  are  instructed  that,  even 
though  you  may  find  from  the  evi- 
dence that  William  Brunswick  took 
cyanide  of  potassium  on  the  day  of 
his  death,  and  even  though  you  may 
further  find  that  his  death  was 
caused  thereby,  there  Is  still  no  pre- 
sumption in  law  that  his  act  in  tak- 
ing said  poison,  if  you  find  that  he 
did  take  it,  was  accidental,  or  that 
his  death  resulted  from  accidental 
bodily  injuries.  On  the  contrary, 
the  burden  is  upon  plaintiff  to  prove 
that  the  death  of  said  William 
Brunswick  resulted,  independently 
of  all  other  cauises,  from  accidental 
bodily  injuries;  and  unless  she  has 
proved  such  fact  she  cannot  recov- 
er, and  your  verdict  must  be  for  the 
defendant." 

In  condemnation  of  the  above  in- 
struction plaintiff  urges  (a)  that  it 
substantially  tells  the  jury  that 
death  by  suicide  is  not  an  accident ; 
(b)  that  the  burden  was  upon 
plaintiff  to  prove  that  the  deatii  of 


assured  was  caused  by  an  accident ; 
and  (c)  that,  if  the  jury  should  find 
that  assured's  death  was  caused  by 
poison,  BO  presunq^on  exists  that 
such  poison,  was  taken  accidentally. 
Taking  the  converse  of  each  of  the 
above  propositions,  plaintiff  strenu- 
ously urges  that  the  above  instruc- 
tion was  erroneous  as  to  all  of  them. 

In  resolving  these  contentions  it 
is  necessary  to  reexamine  the  facts, 
cursorily  at  least.  By  these  facts 
we  think  the  cause  of  assured's 
death  is  fairly  well  settled;  for, 
while  the  evidence  is  upon  some  vex- 
ing points  utterly  lacking,  we  are 
yet  convinced  thi^  enough  is  shown 
to  justify  a  finding  by  the  triers  of 
fact  that  assured  came  to  his  death 
from  taking  poiaon,  whether  acci- 
dentally or  intentionally  swallowed 
is  another  question  and  one  pres- 
ently reserved.  For  in  addition  to 
his  sudden  death  and  the  burns  up- 
on his  mouth,  face,  and  hand,  which 
some  of  the  witnesses  say  are  char- 
acteristic effects  of  cyanide  of  po- 
tassium, crystals  of  this  drug  were 
found  in  a  handkerchief  in  his 
pocket,  and  a  can  containing  a  large 
quantity  thereof  was  found  upon 
the  premises.  A  few  minutes  before 
the  death  of  assured  he  was  seen  to 
fold  up  a  handkerchief,  and,  as  stat- 
ed, in  a  handkerchief  after  his 
death  some  2  or  3  ounces  of  cyanide 
of  potassium  were  found.  A  glass 
and  spoon  were  found  upon  the  floor 
near  his  body,  which  lay  upon  the 
bed,  but  whether  containing  evi- 
dences of  recent  use  does  not  ap- 
pear* The  coroner,  who  is  a  physi- 
cian, saw  and  examined  the  body  of 
assured  some  two  hours  after  his 
death,  and  as  a  result  of  that  exami- 
nation and  jthe  history  of  the  case 
swore  unequivocally  that  death  was 
caused  by  cyanide  of  potassium 
poisoning.  So,  we  think  the  postu- 
late of  tact  in  the  instruction  was 
fully  warranted  by  the  evidence  in 
the  case,  which  clearly  t^ided  to 
prove  that  the  death  of  deceased 
was  caused  by  his  swallowing 
cyanide  of  potaasiunL 

The  obvious  inference  arises,  and 
in  fact  the  testimony  shows,  that 
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assured  was  fully  cognizant  of  the 
deadly  nature  of  cyanide  of  potas- 
sium ;  for  the  testimony  is  that  only 
a  few  days  before  his  death  he  had 
taken  from  his  pocket  ciystals  of 
some  drug,  and  in  exhibiting  these 
crystals  to  his  partner  in  business 
had  stated  in  substance  that  it  was 
cyanide  of  potassium  and  a  deadly 
poison.  No  reason  whatever  for 
suicide  is  disclosed  by  the  record; 
neither,  on  the  other  hand,  are  there 
any  facts  in  evidence  making  for 
the  theory  of  accidental  taking  of 
this  poison.  The  assured  is  not 
shown  to  have. been  ill,  or  to  have 
been  intending  to  take  medicine,  or 
even  to  have  been  in  the  habit  of 
taking  medicine.  There  is,  as  fore- 
cast above,  no  hint  in  the  record,  in 

either  leadings  or 
proof,  that  assured 
was  insane,  or  non 
compos,  to  any  degree.  Therefore 
his  sanity  must  be  presumed. 

Upon  these  meager  facts  how 
stands  the  case  upon  the  question  of 
the  corredsiess  of  the  above  instruc- 
tion, and  incidentally  upon  the  right 
qI  plaintiff  to  recomar  at  all  on  a 
contract  of  insurance  against  death 
"resulting  directly,  exclusively,  and 
independently  of  all  other  causes 
from  accidental  bodily  injuries,  ex- 
cept when  self-inflicted  wfaUe  in- 
sane?'' 

In  the  light  of  the  presumption  in 
favor  of  sanity,  and  the  utter  lack 
of  any  proof  of  insanity  in  the  rec- 
ord, we  go  afield,  in  preserving  the 
thread  of  our  argument,  to  say  that 
if  assured  took  cyanide  of  potassium 
while  insane  l^B  death  was  caused 
by  an  accident  within  the  purview 
of  the  policy  herein.  Accident  Ins. 
Co.  v«  Crandal,  120  U*  S.  loc.  cit. 
531,  30  L.  ed.  742,  7  Sup.  Ct.  Rep. 
685 ;  Tuttle  v.  Iowa  State  Traveling 
Men's  Asso.  132  Iowa,  662^  7  L.B.A. 
(N.S.)  228, 104  N.  W.  1131 ;  Grand 
Lodge,  I.  O.  IL  A.  v.  Wilting,  168 
lU.  408,  61  Am.  St.  Rep.  123,  48  N. 
E.  69 ;  Blactotone  v.  Standard  life 
A  Acci.  Ins.  Co.  74  Mich.  592,  3 
L.R.A.  486,  42  N.  W.  166;  Berger 
v.  Pacific  Mut.  L.  Ins.  Co.  (C.  C.) 
88  Fed.  Ml.    And  the  above^quoted 
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clause  of  that  policy,  which  excepts 
liability  for  death  self-inflicted 
'^Miiile  insane,  is  rendered  void  by 
the  express  provisions  of  §  6945, 
Rev.  Stat.  1909,  and  ceteris  paribus 
recovery  could  be  had  by  the  bene- 
flciary.  Logan  v.  Fidelity  &  C.  Co. 
146  Mo.  114,  47  S.  W.  948;  Whit- 
field  V.  JEtna  L.  Ins.  Co.  205  U.  S. 
489,  51  L.  ed.  895,  27  Sup.  Ct.  Rep. 
€78. 

If,  on  the  other  hand,  assured 
intentiondlly  sweMowed  cyanide  of 
potassium— that  is,  if  he  committed 
suicide  while  san&--his  death  was 

not  due  to  accident,  i^^^^mne^^ 
and  his  beneficiary  aecideni^ 
cannot  recover  un-  *^*'**  *^  •*'*••■• 
der  this  policy,  which  bottoms  the 
right  to  recover  only  for  a  death  re- 
sulting from  aceidei/ital  injuries. 
Williams  v.  United  States  Mut. 
Acci.  Asso.  138  N.  Y.  366,  31  N. 
E.  222;  ^tna  L.  Ins.  Co.  v.  Vande- 
car,  30  C.  O.  A.  48,  67  U.  S.  App. 
446,  86  Fed.  282 ;  Tuttle  v.  Iowa 
State  Traveling  Men's  Asso.  132 
Iowa,  loc.  cit.  654,  7  L.R.A.(N.S.) 
223,  104  N.  W.  1131;  Laessig  v. 
Travelers'  Protective  Asso.  169  Mo. 
loc.  cit.  280,  69  S.  W.  469 ;  Lamport 
V.  JEtna  L.  Ins.  Co*  —  Mo.  — ,  199 
S.  W.  1024. 

For  in  such  case  neither  sound 
sense  nor  logic  will  permit  us  to 
hold  that  an  act  intenticmaily  done 
by  a  sane  man  is  an  accident.  Such 
a  view  would  stultify  common 
sense.  Neither  does  §  6945,  supra, 
upon  which  plaintiff  so  confidently 
relies,  aid  at  all  or  apply  to  the  situ- 
ation. The  above  section  has  noth- 
ing to  do  with  the  manner  or  cause 
of  death.  It  leaves  the  parties 
perfectly  free  to 
contract  in  an  acci-  2^*tS?2. 
dent  policy  touching  ™|JJ^JJJ 
the  cause  of  death. 
If  they  see  fit  to  contract  that  there 
shall  be  no  liability  except  for  a 
death  resulting  from  an  accidental 
injury,  then  the  proof  must  show 
such  a  cause  of  death,  before  any 
recovery  can  be  had  on  the  contract. 
In  other  words,  if  the  proof,  even 
where  aided  in  a  proper  case  by  the 
presumption   against   suicide,    yet 
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shows  suicide  by  assured  while 
sane,  the  plaintiff  has  simply  failed 
to  meet  tiie  burden  expressly  as- 
sumed in  the  insurance  contract  of 
proving  the  death  of  assured  by 
accident. 

In  case  of  insurance  effected  up- 
on life  by  the  usual  life  insurance 
policy,  the  fact  of  death,  since  such 
fact  is  the  sole  condition  precedent 
to  recovery,  is  alone  pertinent,  and 
§  6945,  supra,  applies  automatically 
to  all  cases  of  death  by  suicide,  re- 
gardless of  whether  the  assured  was 
sane  or  insane  at  the  time  he  killed 
himself,  barring,  of  course,  the  ex- 
ception noted  in  the  statute  itself. 
But  where  the  assured  solemnly  con- 
tracts in  an  accident  policy  that 
liability  for  his  death  accrues  only 
when  the  cause  of  death  shall  be  an 
accidental  injury,  nothing  seems 
clearer  than  that  §  6946,  supra,  has 
no  application,  unless,  as  already 
stated,  assured  shall  commit  suicide 

while  .  insane.  In 
the  latter  event  the 
death,  being  unin- 
tentional, is  held  to  be  accidental, 
and,  though  suicide  is  expressly  ex- 
cepted by  the  policy,  recovery  can 
be  had  because  of  the  saving  provi- 
sions of  said  §  6945. 
Upon  this  phase,  therefore,  we 

conclude    that    the 
tardea^^fTpvoof    burdcn    was    upon 

plaintiff  to  prove 
that  the  death  of 
assured  resulted  from  accidental  in- 
juries; that  is,  that  it  was  due  to 
an  accident.  That  such  burden  may 
sometimes  be  aided  by  a  presump- 
tion against  suicide  (which  pre- 
sumption we  discuss  below)  does 
not,  in  our  view,  affect  this  phase 
of  the  situation.  This  is  so  for  the 
reason,  if  for  no  other,  so  clearly 
set  forth  in  the  case  of  Laessig  v. 
Travelers  Protective  Asso.  supra,  at 
page  280  of  169  Mo.  where  it  was 
said:  ''In  other  words,  the  con- 
tract of  accident  insurance  primari- 
ly casts  the  burden  upon  the  plain- 
tiff to  show  that  the  death  was 
accidental.  It  must  be  so  pleaded 
and  proved.  If  the  defendant  wwots 
to  avoid  liability  for  an  apcidental 
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death,  it  must  prove  that  the  death 
was  due  to  a  cause  excepted  from 
the  operation  of  the  policy ;  that  is, 
that  it  was  a  suicide.  In  such  cases 
there  is  no  presumption  of  law  that 
because  the  death  was  not  due  to 
suicide  it  was  accidental.  For  it 
might  not  be  due  either  to  suicide  or 
accident.  It  might  be  natural.  In 
such  case  the  defendant  would  fail 
in  its  contention  that  it  was  suicide, 
and  plaintiff  would  fail  in  his  caae 
because  the  death  was  not  due  to 
accident,  and  the  contract  only 
insured  against  accidental  death.  In 
fact,  if  there  was  no  plea  of  suicide, 
the  plaintiff  would  have  to  prove 
accidental  death.  There  would  be 
no  presumption  of  accidental  death. 
The  jury  must  determine  the  fact  as 
to  what  caused  the  death.  There 
need  not  necessarily  be  direct  proof 
or  evidence  of  the  cause.  The  cause 
noay  be  found  by  the  jury  from  facts 
and  circumstances.  But  the  cause 
of  death  is  a  fact  for  the  jury. 
There  is  no  presumption  of  law  in 
such  cases,  further  than  the  pre- 
sumption against  suicide;  but  even 
this  presumption  does  not  carry 
with  it,  in  accident  insurance  cases, 
the  further  presumption  that  the 
death  was  accidental.'' 

When  examined  in  the  light  of 
the  facts  and  the  points  mooted  and 
respectively  held  in  judgment  there- 
in, neither  the  case  of-  Logan  v.  Fi- 
delity &  C.  Co.  supra,  nor  the  case 
of  Whitfield  v.  -^Etna  L.  Ins.  Co., 
supra,  militates  conclusively  against 
this  view.  This  is  so  because  in  the 
Logan  Case  the  defense  was  ''that 
the  death  of  said  assured  was 
caused  while  either  sane  or  insane, 
in  either  of  which  events  defendant 
was  not  liable.''  The  precise  con- 
crete question  up  for  judgment  un- 
der this  defehse^  as  that  point  was 
stated  by  the  court  in  the  Logan 
Case,  was :  "Is  suicide  in  this  state 
a  valid  defense  to  an  action  upon  a 
policy  of  insurance  issued  by  an 
accident  insurance  oompany,  c<hi- 
taining  provisions  such  as  the  one 
in  controversy,  where  it  is  not 
shown  that  the  insured  contemplat- 
ed suicide  at  the  time  he  made  his 
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for  the  polley  (and  it 
being  admitted  that  the  assured 
afterwards  came  to  his  death. from 
external,  violent,  and  accidental 
means)  ?'' 

Undier  these  defenses  and  the 
above  admission  it  was  competent 
for  this  court  to  find  asd  conclude 
that  assured  was  insane  when  he 
committed  suicide.  If  he  was  in** 
sane  his  death,  as  we  have  already 
seen,  was  accidental,  and  the  right 
to  recover  unquestionable*  In  fact, 
the  above  admission  ocmcedes  that 
his  death  was  caused  by  accidental 
means ;  so»  if  he  died,  by  suicide, 
such  suicide,  in  otAer  to  be  in  har-* 
mony  with  this  solemn  admission, 
must  have  occurred  while  assured 
was  insane.  Tberefore  the  Logan 
Case  is  in  no  respect  out  of  harmony 
with  our  views  herem. 

In  the  Whitfield.  Case  the  question 
whether  the  'death  was  accidental, 
and  whether  the  burden  of  proving 
the  cause  of  death:  to  have  been  on 
this  phase  within  the  terms  of  the 
policy,  was  not  discussel.  The  de» 
fendant  in  the  Whitfield  Caee  spe* 
cifically  pleaded .  suicide  as  .  a  de- 
fense. The  Supreme  Court  of  the 
United  States  faBldthat  there  could 
no  longer  be  such  a  defense  made^ 
because  forbidden  by  §  6946  of  the 
Missouri  Statutes.  The  burden 
resting  upon  the  plaintiff  to  prove  a 
cause  of  death  falling  within  the 
.  contract  of  insurance,  i.  e.,  an  acci- 
dental death,  was  not  adverted  to  by 
the  court.  It  seems  to  have  been 
tacitly  assumed  by  the  court  that 
the  death  was  accidental,  although 
the  r^ly  of  plaintiff  in  ^ect  ad* 
mitted  tiiiat  the  assured  therein  was 
sane  when  he  killed  himself.  It  is 
regrettable  that  it  was  not  pointed 
out  wherein  the  language  of  said  § 
6846  had  the  effect  to  create  by  its 
terms  a  cause  of  aetion,  when  none 
theretofore  existed  under  the  policy 
and  upon  the  conceded  facts.  This 
seetkin  is  short  and  fairly  simple^ 
and  reads  thus :  'In  all  suits  upon 
policies  of  inaunnoe  on  life  here- 
after issued  by  any  company  dxring 
business  m  thte  sfaite,  to  a  citisssn  of 
tbia  state,  it  shaB  be  no  defeiUHe  that 
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the  insured  committed  suicide,  un- 
less it  shall  be  shown  to  the  satis- 
faction of  the  court  or  jury  trying 
the  cause,  that  the  insured  contem- 
plated suicide  at  the  time  he  made 
his  application  fpr  the  policy,  and 
any  stipulation  in  the  policy  to  the 
contrary  shall  be  void."  Rev.  Stat. 
1909,  S  6946. 

While  the  above  section  makes 
absolutely  void  all  stipulations  ex- 
empting liability  on  account  of  sui- 
cide and  all  d^nses  bottomed  on 
the  fact  of  suicide,  yet  it  nowhere 
rdieves  the  plaintiff,  in  an  action 
upon  a  policy  of  accident  insurance, 
from  nniaking  proof  that  th^  death 
of  tihe  assured  was  caused  by  an  ac- 
cident. In  sh0rt>  as  forecast 
above^  the  section  does  not  write, 
into  an  accident  policy  a  cause  of 
action  where  none  existed  upon  the 
facts.  Granting*  for  the  sake  of 
argument,  tliat  the  section  (the  ap« 
piicability  of  which  to  aoeident 
poHcies>  though  now  fairly  w^  serl« 
tied,  has  been  strenuously  and  ably 
counted  and  denied)  could  Iwve 
gone  further,  and  provided  that 
"suicide  by  a  sane  person  shall  be 
deemed  to  be  an  accident,"  it  is 
enough  to  say  that  it  does  not  so 
provide.  If  the  legislature  desired 
to  create  a  cause  of  action  upon  a 
policy  of  accident  insurance  where 
none  existed  within  the  obvious 
meaning  of  the  plain  language  of 
such  contracts,  it  would  have  been 
easy  to  say  so.  Therefore,  unless 
the  courts  are  able  to  say  that  a 
death  by  suicide  of  a  sane  person  is 
a  death  hy  accident,  further  legisla- 
tion would  seem  to  be  called  for. 
There  are  no  case»  up  to  the  present 
time  so  holding.  Both  the  reascm  o£ 
the  tiling  and  the casesare the  oth« 
er  way.  Williams  v.  United  States 
Mut.  Acci.  Asso.  188  N.  Y.  366,  31 
N.  E.  222 ;  iStna  L.  Ins.  Co.  v.  Van- 
deear,  30  G.  C.  A.  48,  57  U.  S.  App. 
446,  86  Fed.  282;  Tuttle  v.  Iowa 
State  Traveling  Men's  Asso.  132 
Iowa,  loc.  cit.  664»  7  LJl.A.(N.S.) 
m  104  N.  W.  1131;  Laessig  v. 
Travelers  Protective  Asso.  169  Mo. 
loo*  cit.  280,  69  S.  W.  4$9;  Lam- 
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port  V.  ^tna  L.  Ins.  Co.  —  Mo.  — , 
199  S.  W.  1024. 

Neither  does  the  ,view  we  here 
announce  conflict  with  the  rule  in 
Fetter  v.  Fidelity  &  C.  Co.  174  Mo. 
loc.  cit.  269,  61  L.R.A.  469,  97  Am. 
St.  Rep.  560,  73  S.  W.  592.  Hw 
latter  case  at  most  merely  deals 
with  the  burden  of  adducing  evi- 
dence. When  the  plaintiff  has 
shown  that  assured  died  from  cya- 
nide of  potassium  poisoninsr,  self- 
administered,  then  the  inevitable  in- 
ference arose  that  death  was  caused 
by  either  accident  or  suicide,  and 
plaintiff  could  not  recover  if  the 
evidence  (aided  by  the  presumption 
against  suicide)  yet  showed  suicide, 
till  there  was  further  evidence  ad- 
duced showing  that  such  suicide  was 
committed  while  assured  was  in- 
sane. We  have  here  referred  to, 
but  left  out  of  discussion. or  consid- 
eration, the  effect  and  nature  of  the 
presumption  against  suicide,  else* 
where  fully  discussed  in  the  expres- 
sion of  our  views.  And  so  we  con- 
clude that  under  the  rule  defining 
and  delimiting  stare  decisis,  as  that 
rule  is  announced  in  the  case  of 
State  ex  rel.  Bixby  v.  St.  Louis,  241 
Mo.  231,  145  S.  W.  801,  the  instant 
case  may  be,  to  the  extent  stated, 
distinguished  from  the  Whitfield, 
Logan,  and  Fetter  Cases,  supra.  If 
under  this  rule  it  be  impossible  to 
distinguish  the  Whitfield  Case 
(there  are  no  difficulties  as  to  the 
others),  then  we  may  content  our- 
selves with   saying  that   it  is  not 

binding  on  us  in  any 
resi)ect,      but,      at 

tt2iiiI;***iKS.      njos*'  only  peraua- 

sive  as  the  utter- 
ance of  a  great  court,  unfamiliar, 
however,  with  many  of  the  intrica- 
eies  of  our  loeal  statutes  and  ridings 
thereon. 

But  having  shown  that  assured 
eame  to  his  death  from  swidlowing 
cyanide  of  potassium,  the  inference, 
naught  else  appearing,  that  the  act 
of  swallowing  this  poison  was  eith(^ 
accidental  or  intentional,  i.  e.,  suici- 
dal, inevitably  arose.  In  such  case, 
and  after  such  a  showing,  was  it 
proper   to  instruct  the  jury  that 


Ib  other 


'^here  is  still  no  preeumptioiL  in 
law  that  his  [assured's]  act  in  tak- 
ing said  poison  was  accidental  T*  It 
was  dearly  itadproper  as  an  abstract 
propnosition.  Whether  it  was  re- 
versible error  here,  upon  tbe  con- 
crete case  made,  depends  upon 
whether  there  is  upon  tiie  facts  any 
room  for  the  presumptum;  i.  e., 
whether  suicide  was  not  so  condu- 
sivdy  shown  as  to  eliminate  any 
presumption* 

.  Discussing*  tliis  presnmption  and 
its  effect,  a  ina jorii^  oi  this  court  in 
the  late  case  of  Beynolds  v.  Maryland 
Casually  Co.  274  Mo.  loc.  cit.  96,  201 
S.  W.  1131,  said: 

^'No  legal  proposition  is  more 
firmly  established  than  that  where 
the  act  which  caused  the  death  may 
be  either  accidental  or  suicidal,  the 
burden  is  upon  the  insurer  to  estab- 
lish the  fact  of  suicide  by  a  pre- 
ponderance of  the  evidence ;  for  the 
presumption  arising  from  the  love 
of  life,  which  is  created  for  its  pres- 
ervation, is,  like  every  natural  law, 
always  within  the  contemplation  of 
the  courts.  It  follows,  as  is  stated 
by  Mr.  Bacon  in  his  work  on  Life 
and  Accident  Insurance,  4th  ed.  § 
488,  that  ^when  drcumstantial  evi- 
dence only  is  relied  on,  the  defense 
fails  unless  the  circumstances  ex- 
clude with  reasonable  certainty  any 
h>i)othesis  of  death  by  accident  or 
by  the  act  of  another.'  Boynton  v. 
Equitable  Life  Assur.  Soc.  105  La. 
202,  52  L.R.A.  687,  29  So.  490; 
Shotliff  V.  Modem  Woodmen,  100 
Mo.  App.  138, 73  S*  W.  326;  Norman 
V.  Order  of  United  Commercial 
Travelers,  163  Mo.  App.  175,  145 
S.  W.  863 ;  Almond  v.  Modem  Wood- 
men, 133  Mo.  App.  382,  113  S.  W. 
695;  Claver  v.  Woodmen  of  the 
World,  162  Mo.  App.  155, 133  S.  W. 
153 ;  Hunt  v.  Ancient  Order  of  Pyra- 
mids, 106  Mo.  App.  41,  78  S.  W. 
649;  Home  Ben.  Asso.  v.  SaiTgeDt, 
142  U.  S.  691,  35  L.  ed.  1160,  12 
Sup.  Ot.  Rep.  882;  South  Atlantic 
L.  Ins.  Go.  V.  Hurt,  115  Va.  398,  79 
S.  E.  401 ;  Cosmopolitan  L.  bis.  Co. 
V.  Koegel  104  Va.61»,52  S.  E.  166; 
Page!  V.  United  Stid«  Casualty  Go. 
168   Wis.   278,    14B   N.   W-   878; 
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Huestis  V. 

Minn.  461,  155  N.  W.  643;  Komig 
V.  Western  L.  Indemnity  Co.  102 
Minn.  81^  112  N.  W.  103^;  Jenkin 
V.  Pacific  Mut.  L.  Ins.  Co.  131  Gal; 
121,  68  Pac.  180 ;  Travelers'  Ins.  Co. 
V.  Nitterhouse,  11  Ind.  App.  165,  38 
N.  E.  1110;  iEtna  L.  Ins.  Co.  v. 
Milward,  118  Ky.  716,  68  L.R.A- 
285,  82  S.  W.  364,  4  Ann.  Gas.  1092. 
'"These  cases,  and  many  others  to 
which  our  attention  has  been  direct- 
ed, amply  sustain  the  doctrine  stat^ 
ed  in  the  proposition  we  have  quoted 
from  Mr.  Bacon's  excellent  book.  In 
the  KomisfCas^,  102  Minn.  81,  112 
N.  W.  1089,  the  court  states  it  more 
fully  as  follows:  *  Where  the  de- 
fense of  suicide  is  asserted  against 
an  action  by  a  beneficiary  on  an  in- 
surance policy  (a)  the  burden  of 
proving  that  the  deceased  commit-^ 
ted  suicide  is  upon  the  defendant ; 
<b)  the  presumption  is  against  sui* 
cide;  <c)    if  the  known  facts  are 

consistent  with  jthe 

^^JfnptToa        theory  of  natural  or 
flr«in»t  •ttieide^  accidental       death, 

the  presumption 
which  the  law 
raises  from  the  ordinary  motives 
and  principles  of  human  conduct  re* 
quires  a  finding  against  suicide ;  (d) 
when  circumstantial  evidence  is 
relied  on,  the  defendant  must  estab- 
lish facts  which  exdude  any  reason- 
able hypothesis  of  natural  or  acci- 
dental death.'  • 

''It  is  a  doctrine  that  appeals  to* 
every  just  and  re£tfsonable  mind.  It 
does  not  relieve  the  plaintiff  from 
the  burden  .  of  proving  accidental 
death  by  a  prepondeiranee  of  evi*. 
dence  as  a  condition  of  recovery,  but 
requires  that  when  lie  has  put  in 
evidence  circumstances  which  prove 
that  the  death  was  either  accidental 
or  suicidal,. the  unreasonableness  of 
the  theory,  of  suicide  must,  receive 
due .  consideiration  in  weighing  it 
against  the  more  reasonable  and 
natural  theory  of  acoidant-V 

While  the  writer  sharply  dis- 
agreed w4th  the  judgmient  and  with 
much  that  was  said  in  the  Reynolda 
Case,  yet,  ^ini^e  a  majority  of  this 


death  froai 
polaoB 


views,  he  is  constrained  by  the  view 
which  he  entertains  of  his  duty  un- 
der the  -Constitutionr  to  adopt  as  the 
law  and  JMtow  tiie  opinion  of  the 
majority* 

The '  presumption '  against  sfuicide 
is  a  rule  of  law  deduced  from  con^ 
venience  und  necessity;  it  is  based 
on  the  well-nigfa  universal  human 
eharaeteristic  of  love  of  life  and 
fear  of  death,  and  it  arises  in  a  case 
whenever  the  cause  of  death  is  in 
issue  and  the  evidence  discloses  a 
state  of  facts  consistent  with  either 
accident  or  suicide.  While  the  doc- 
trine is  a  veritable  presumption  of 
law,  it  is  sometimes  and  in  some  of 
the  cases  loosely  spoken  of  as  a  pre- 
sumption or  inference  of  faet>  and  is 
put  in  the  category  of  evidence. 
While  a .  few  authorities  assert  the 
conFverse,  by  far  the  better  view  is 
that  it  is  not  evidentiary  in  charac*- 
ter ;  yet  when  invoked  in  the  trial  of 
a  case,  in  a  way  as  a  constituent  of 
evidence,  it  undoubtedly  accom- 
plishes a  function  of  evidence  pro 
hac  vice.  It  is  to  be  invoked,  or 
automatically  rises,  to  be  exact, 
when  there  is  no  convincing  evi- 
dence for  or  against  suicide,  and  in 
such  case,  perforce  this  presump* 
Uon  alcme,  a  finding  in.  favor  of  ac- 
cidental death  will  be  upheld.  Fitz- 
gerald v.  Barker,  85  Mo.loc.  eit:  22. 
The  evidence  for  or  against^the  fact 
may  te  either  direct  or  circumstan- 
tial; If  the  evidence  in  favor  of 
suicide'  is  wholly  circumstantial, 
then  it  ought  to  be  such  and  of 
such  weight  as  to.  negative  every 
l^eadonable  inference  of  death  by  ac- 
cident. .Prudential  Ins.  Co.  Dolan, 
46  Ind«  App.  40,91  N.  £..970<  Agen 
V.  Metropolitan  L.  Ins;  Go.  lOS  Wis. 
218,  76  Am.  St.  Rep.  905,  80  N.  W. 
1020;  Ritchey  v.  Woodmen  of  the 
World,  163  Mo.  App.  236, 146  S.  W. 
461 J  In  the  case  of  Agen  vJ  Metro- 
politan. L.  Ins;  Co.  supra,  at  page 
218,  in  a  syllabus  by  the  writer  of 
the  opinion,  the  supreme  court  of 
Wisconsin  sets  out  the  converse 
of  the  rule*  we  announce,  and 
negatively  indorses,  .the  eorr^etness. 
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of  that  rule  thus :  "Where  the  rea- 
sonable probabilities  from  the  evi- 
dence all  point  to  suicide  as  the 
cause  of  death,  so  as  to  establish  iU 
in  the  light  of  reason  and  common 
sense,  with  such  certainly  as  to 
leave  no  room  for  reasonable  con- 
troversy on  the  subject,  a  jury 
should  not  be  permitted  to  find  to 
the  contrary  and  have  such  finding 
stand  as  a  verity  in  the  case,  but 
the  question  should  be  decided  by 
the  Ixial  court  as  one  of  law." 

If  there  is  evidence  both  for  and 
against  suicide,  the  presumption 
(unless,  as  some  of  the  cases  hold, 

.wMea  *^**  **^    reason  of 

presamFttmi  tl^  thing  makes 
obfi...  plausible,   the   evi- 

dence be  equally  balanced)  has  no 
irilace  in  the  reasoning,  as  its 
very  nature  indicates.  If,  there* 
fore,  invoked,  or  present,  it  van- 
ishes, and  the  question  is  to  be 
thereupon  resolved  upon  the  evi- 
dence. 9  Enc.  Ev.  886,  and  cases 
cited.  Obviously,  the  presemption 
against  suicide  cannot  continue  to 
exist  in  the  face  of  evidence  show- 
ing suicide,  for  such  a  view  would 
be  utterly  subversive  of  the  well- 
settiled  doctrine,  figuratively  but 
strikingly  announced  by  Lamm,  J., 
substantially,  to  wit,  that  presump- 
tions are  the  bats  of  the  law,  which 
the  light  of  evidence  frightens  and 
causes  to  fly  away.  Mockowik  v. 
Kansas  City*  St.  J.  &  G.  B.  R.  Co. 
196  Mo.  loc.  cit.  &71,  94  S.  W.  266. 
Not  only  do  the  cases  and  the  text- 
books sustain  this  view  (Brhart  v. 
Dietrich,  118  Mo.  418, 24  S.  W.  188; 
State  V.  Swearmgin,  269  Mo.  186, 
190  &  W.  268;  Mockowik  v.  Kansas 
City,  St  J.  ft  C.  B.  R.  Co.  supra ; 
Galpin  v.  Page,  18  Wall.  360,  21  L. 
ed.  969 ;  Dieftothaler  v.  Hall,  96  IIL 
App.  639 ;  Largen  v.  State,  76  Tex. 
328,  13  S.  W.  161 ;  Conway  v.  Su- 
preme  Council  C.  K.  A.  137  Oal. 
384,  70  Pao.  223;  Jones  v.  Bond 
(C.  C;)  40  Fed.  281;  Cunningham 
V.  State,  66  Mias.  269,  31  Am.  Rep. 
360;  Kdler  v.  Over,  136  Pa.  1,  20 
AtL  26;  Adams  v.  State,  87  Ind. 
673 ;  Myers  v.  Kansas  City,  lOiB  Mo. 


480, 18  S.  W.  914 ;  2  Chamberlayne, 
Ev.  1086 ;  Lawson,  Presumptive  Ev. 
242;  9  Enc.  Ev.  886;  Bates  v. 
Pricket,  6  Ind.  22,  61  Am..  Dec.  73; 
4  Wigmore,  Ev.  2495-2511 ;  Winter 
v.  Supreme  Lodge,  K.  P.  96  Mo. 
App.  1,  69  S.  W.  662),  but  the  very 
legal  nature  of  the  rule  of  law 
which  we  call  a  presumption  dern^ 
onstrates  it.  For  in  the  very  last 
analysis  this  rule  of  law  which  we 
call  a  presumption  operates  when  it 
ariees  in  the  case,  as  the  result  of 
evidence  adduced,  only  in  two  ways : 
(a)  It  either  forecloses  the  question 
unless  and  until  further  evidence  is 
offered  by  the  other  side;  or  (b)  it 
shifts  the  burden  of  the  evidence  to 
the  adverse  side;  that  is  all  it 
does  in  the  case.  Banbury  Peerage 
Case,  1  Sim.  ft  Stu.  163,  67  Eng. 
Reprint,  62 ;  Pickup  v.  Thames  Ma- 
rine Ins.  Co.  L.  B.  3  Q.  B.  Div.  594, 
47  L.  J.  Q.  B.  N.  S.  749,  39  L.  T.  N. 
3.  341,  26  Week.  Rep.  689,  4  Asp. 
Mar.  L.  Caa*  43;  Davis  v.  United 
States,  160  U.  S.  469,  40  L.  ed.  499, 
16  Sup.  Ct.  Rep.  363 ;  State  v.  Hoyt, 
47  Conn.  618,  36  Am.  Rep.  89; 
Dacey  v.  People,  116  111.  665,  6  N. 
E.  165, 6  Am.  Crim.  Rep.  461 ;  Jones 
V.  Granite  State  F.  Ins.  Co.  90  Me. 
40, 37  Atl.  326 ;  Holmes  v.  Hunt,  122 
Mass.  606,  23  Am.  Rep.  381 ;  People 
V.  Garbutt,  17  Mich.  9,  97  Am.  Dec. 
162 ;  J.  D.  Marshall  Livery  Co.  v. 
McKelvy,  66  Mo.  App.  240;  Blodgett 
V.  Cummings,  60  N.  H.  116 ;  Broth- 
erton  v.  People,  76  N.  ¥•  169,  3  Am. 
Crim.  Rep.  218;  Clark  v.  Hills,  67 
Tex.  141,  2  S.  W.  366;  Thayer,  Ev. 
386.  Should  this  burden  not  be  met, 
and  should  no  other  and  counter- 
vailing evidence  be  adduced,  tlie 
presumption  will  have  the  effect  to 
ccmdude  the  question  in  favor  of 
the  side  upon  whieh  the  presump- 
tion operates.  State  v.  Jones,  64 
Iowa,  849,  17  N.  W.  911,  20  N.  W. 
470;  Lisbon  v.  Ljrman,  49  N.  H. 
663;  Tilffhman's  Succession,  7  Bob. 
(La.)  387;  Kidder  v.  Stevens,  60 
Cal.  414;  Cunningrham  v.  State,  56 
Miss.  269,  31  Am.  Rep.  860;  Fitz- 
gerald V.  Barker,  86  Mo.  18;  2 
Chamberlajrne,  Ev.  1086. 
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Therefore    it   obviously    follows 
that  such  a  presumption  is  not  evi- 
dence, but  that  it  is 

noinawiature,  eooh 
ployed  to  deslirnate  the  inperatiTe 
duly  or  burden,  upon  the  side 
against  which  the  presumption  op- 
erates, of  producing  evidence  to  re- 
but the  finality  of  the  legal  con- 
clusion which  arises,  in  the  course 
of  a  trial  of  a  case,  from  the  proof 
of  other  facts  therein.  9  Enc.  Ev. 
«85;  4  Wigmore,  Ev.  2490-2611; 
Allen  V.  United  States,  164  U.  S.  loc. 
cit.  500,  41  L.  ed.  530,  17  Sup.  a. 
Rep.  154;  2  Chamberlayne,  Ev. 
1175a;  Thayer,  Ev.  314-339;  Lis- 
hm  V.  Lynanv  49  N.  H.  558;  Stete 
V.  Jones,  64  Iowa,  349,  17  N.  W. 
911,  20  N.  W.  470;  Wooten  v.  State, 
24  Fla.  385, 1  L.R.A.  819,  5  So.  39; 
State  V.  Hudspeth,  159  Mo.  178,  60 
S.  W.  136 ;  State  v.  Pike,  49  N.  H. 
899,  6  Am.  Rep.  533 ;  Moore  v.  Ren- 
ick,  95  Mo.  App.  202,  68  S.  W.  936; 
Rousseau  v.  Brotherhood  of  Amer- 
ican Yeomen,  186  Mich.  loc.  cit.  106, 
152  N.  W.  939 ;  Lincoln  v.  French, 
105  U.  S.  614,  26  L.  ed.  1189;  1 
Elliott,  Ev.  94;  Prudential  Ins.  Co. 
V.  Dolan,  46  Ind.  App.  40,  91  N.  E; 
970;  Water  Comrs.  v.  Robbins,  82 
Conn.  623,  74  Atl.  988;  Warner  v. 
Warner,  235  111.  448,  85  N.  E.  630; 
Jenkins  v.  St  Paul  City  R.  Co.  105 
Minn.  504,  20  L.RJ^.(N.S.)  401, 117 
N.  W.  928 ;  Peters  v.  Lohr,  24  S.  D. 
605,  124  N.  W.  863;  First  Nat. 
Bank  v.  Adams,  82  Neb.  801,  118 
N.  W- 1055 ;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  State,  23  Okla.  210, 21  L.R.A. 
(N.S.)  908,  100  Pac.  11;  Ryan  v. 
Union  P.  R.  Co.  46  Utah,  530,  151 
Pac.  71;  Purdy  v.  State,  86  Neb. 
638,  126  N.  W.  90 ;  Savage  v.  Rhode 
Island  Co. 28  R.I.  391,67  Atl.  633; 
Agnew  V.  United  States,  165  U.  S. 
36,  41  L.  ed.  624,  17  Sup.  Ct.  Rep. 
235;  State  v.  Kennedy,  154  Mo.  268, 
55  S.  W.  293 ;  McDuffee  v.  State,  55 
Fla.  125,  46  So.  72L  . 
.  As  stated  abpve^ .  if  there  is 
amo^g  the  facts  in  -evidence  in.  this 
case  any  room  or  place  lor  the  pre- 


sirai^on,  the  instnictioh  above  set 
out  wad  on  this  i^ase  erroneous. 
That  is  to  say,  if  it  cannot  be  said 
i)y  us  as  a  court  that,  as  a  matter  of 
laviT,  the  facts  and  circumstances 
proved  show  suicide  and  exclude 
any  reasonable  hypothesis  of  acci- 
dent (Prudential  Ins.  Co.  v.  Dolan, 
46  Ind.  App,  40, 91  N.  E.  970 ;  Agen 
v.  Metropolitan  L.  Ins.  Co.  105  Wis. 
217,  76  Am.  St.  Rep.  905,  80  N.  W. 
1020;  Ritebey  v.  Woodmen  of  the 
World,  163  Mo.  App.  235, 146  S.  W. 
461),  then  the  instruction,  which 
was,  as  we  have  already  demon- 
atratetdy  abstractly  bad,  was  here 
also  concretely  bad.  Defendant  put 
^  in,  OP  efidwce  .whatevedr*  Save  and 
,  except  the  proved  facts  that  a  few 
minutes  before  assured  was  found 
in  a  dying  conditiott  due  tb  his  tak- 
ing cyanide  of  potassium  he  was 
«een  to  fold,  up  a  .  handkerchief ; 
that  after  his  death  a  large  quantity 
of  this  poison  was  found  in  a  hand- 
kerchief in  his  pocket;  that  he  had 
)iad  this  poison  in  his  pocket  for 
several  days,  and  knew  what  it  waa» 
and  likewise  knew  its  deadly  nature^ 
— ^theire  are  no  affirmative  facts  im 
the  record  to  show  suicide.  -  Was 
this  evidence  sufficient  to  overcome, 
as  a  matter  of  law,  the  pressmption 
against  suicide,  and  enable  the  court 
to  say  as  a  matter  of  law  that  sui- 
cide, and  not  accident,  was  the 
cause  of  assured's  death  ?  If  it  was 
sufficient  to  overcome  this  presump-: 
tion,  then  the  court  below  ought  to 
have  sustained  the  defendant's  de- 
murrer to  the  evi- 
dence, and  the  bad  f  JKSS!li:L- 
instruction  in  such  tmitriictioii— 
case  would,  of  JSSil'**""- 
course^  cut  no  fig- 
ure, since  in  such  event  the  only 
possible  result,  under  the  law  and 
the  evidence,  was  reached  by  the 
jury. 

While  the  point  is  close  and  diffi^ 
cult>  we  are  yet  constrained  to  say, 
perforce  the  ruling  in  the  Reynolds 
Case,  274  Mo.  96,  201  S.  W.  llSlj 
that  the  facts  proven^  and  which 


1226 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.LJL 


tend  to  show  suicidoi  are  not  Butr 
ficient  to  exclude  every  reasonable 
hypothesis  favoring   accident,  and 

there  is  left,  on  ac- 
to  oT^!f^^         count  of   the   pre- 

SaiS^^Sffiae.    sumption      a^inst 

suicide,  an  infer- 
ence of  accident  sufficient  to  take 
the  case  to  the  jury.  If  it  ought,  as 
a  matter  of  law,  to  have  gone  to  the 
jury  at  all,  then  it  is  elementary 

•f  propcv  have    gone    to    the 

UMtwmmtimmm.        j^^^  under  propor 

instructions.    It   results   that   the 


giving  of  instruction  2 
reversible       error* 

Let  the  case  be  re-  

versed  and  remandr  '"ttSSSi^Tr 
ed  for  a  retrial  not 
inconsistent   with  what   we    have 
herein  ruled. 

Per  Curiam: 

The  foregoing  opinion  by  Farts, 
J.,  in  division  is  adopted  by  the  court 
in  banc. 

All  concur,  except  Woodson,  J., 
who  dissents.  Bond,  Ch.  J.,  not  sit^ 
ting. 


ANNOTATION, 
and  borden  of  proof  as  to 

irOIB  pOMOD. 


As  to  presumption  against  suicide 
in  Workmen's  Compensation  cases,  see 
annotation  to  Chandler  v.  Steiiims  4 
C.  Lumber  Co.  5  A.L.R.  1680. 

The  general  rule  that  the  burden  of 
proving  that  death  was  the  result  of 
an  accident  rests  upon  plaintiff  in  an 
action  on  an  accident  policy  applies 
where  the  insured  died  from  taking 
poison.  Preferred  Acci.  Ins.  Go.  v. 
Fielding  (1906)  86  Colo.  19,  88  Pac. 
1018,  9  Ann.  Cas.  916;  Cames  v.  Iowa 
State  Traveling  Men's  Asso.  (1898) 
106  Iowa»  281,  68  Am.  St  Rep.  306,  76 
N.  W.  683;  BRUNSWICK  v.  Standard 
Acq.  Ins.  Co.  (reported  herewith) 
ante,  1213;  Grosvenor  v.  Fidelity  &  G, 
Co.  (1918)  102  Neb.  629,  168  N.  W, 
596;  Hodgson  v.  Preferred  Acci.  Ins. 
Co.  (1918)  182  App.  Div.  381,  169  N* 
y.  Supp.  28.  Where,  however,  the  cir* 
cumstances  of  the  death  are  such  as 
to  reasonably  negative  every  hypoth- 
esis except  that  of  accident  or  suicide, 
the  plaintiff  may  be  aided  by  the  pre- 
sumption against  suicide. 

It  will  be  observed  that  in  the  re- 
ported case  (Brunswick  v.  Standard 
Aca.  Ins.  Co.  ante,  1213)  it  was  held 
that  the  fact  that  one  in  good  health 
was  seen  a  few  minutes  before  his 
death  to  fold  a  handkerchief  which 
contained  poison  similar  to  that  which 
killed  him,  and  which  he  knew  to  be 
poison,  war  nbt  sufficient  to  exclude 
every  reasonable  hsrpothesis  favoring 


accidental  death,  and  that  the  case 
therefore,  because  of  the  presumption 
against  suicide,  should  be  left  to  the 
jury,  and  an  instruction  that  there 
was  no  presumption  that  the  taking 
of  the  poison  was  accidental  and  that 
the  burden  was  upon  the  plaintiff  to 
show  that  death  resulted  from  ac- 
cident was  held  error  where  the  evi- 
dence did  not  establish  suicide. 

In  Preferred  Acci.  ins.  Co.  v.  Field- 
ing (Colo.)  supra,  the  evidence  was 
held  to  support  a  finding  that  the  in- 
sured's injuries  resulted  from  an  ac- 
cident, there  being  testimony  that  he 
died. from  bums  caused  by  acids  en 
a  hot  object,,  but  nothing  showing  how 
the  burns  occurred,  and  there  also  bOi- 
ing  evidence  that  the  insured  stated 
that  the  burns  resulted  from  natural 
causes.  The  court  said:  'In  actions 
on  policies  of  insurance  of  this  char- 
acter the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  death  of  the 
assured  was  caused  by  external  vi- 
olence and  by  accidental  means;  but 
when  is-  this  burden  discharged  in 
making  a  prima  facie  case?  When 
death  by  unexplained,  violent,  exter^ 
nal  means  is  established,  the  law  does 
not  presume  suicide  or  murder;  it  does 
not  presume  that  injuries  are  inflicted 
intentionally  by  the  deceased  or  by 
some  third  persoh ;  and  hence,  with  the 
proof  indicated,  by  reason  of  the  pre- 
sumption which  attaches  against  self- 
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destrueliM  oit  the  Tiolaitt«n  of  tiie  law, 
prima  facie  proof  ia  also  made  of  the 
fact  that  the  injuries  were  accidental 
without  direct  or  positive  testimony 
on  tiiat  point«  •  •  •  But  it  is  urged 
by  counsel  for  defendant  that  firom 
the  testimony  the  inference  might  be 
drawn  that  the  injuries  were  not  the 
result  of  an  accident.  In  support  of 
this  contention  our  attention  is  direct- 
ed to  the  fact  that  the  deceased 
claimed  tlmt  he  had  not  been  injured, 
but  that  what  was  said  to  be  bums 
upon  his  bo^  resulted  from  natural 
causes;  that  in  attempting  to  treat 
himsdf  he  may  have  iq>pHed  lotions 
which  caused  what  was  afterwards  de- 
nominated bums  upon  his  body;  and 
that  the  injuries  may  have  been  in- 
flicted intentionally  by  someone  in 
circumstances  which  the  deceased  did 
not  care  to  disclose.  If  it  be  conceded 
that  the  statements  of  the  deceased 
that  he  had  not  been  injured  are  mate- 
rial (a  question,  however,  which  we 
do  not  determine),  we  are  of  the  opin- 
ion that  none  of  the  inferences  which 
counsel  attempt  to  deduce  from  the 
testimony  will  justify  the  conclusion 
that  the  verdict  of  the  jury  to  the  ef- 
fect that  the  injuries  to  deceased  were 
accidentally  received  is  not  supported 
by  the  evidence.  We  think  the  tes- 
timony is  conclusive  that  deceased  had 
been  burned  or  injured  in  one  of  the 
ways  indicated  by  the  physician.  It 
must  be  inferred  from  the  testimony 
that  he  received  his  injuries  either 
between  6  and  10:80  P.  if,  April  10 
or  between  6:80  A.  M.  and  7:80  P.  M. 
of  the  next  day«  A  short  time  prior 
to  the  first  date  he  was  in  good  health. 
It  is  not  rational  to  presume  that  he 
would  intentionally  cause  the  injuries 
inflicted,  nor  is  there  any  testimony 
tending  to  prove 'that  these  injuries 
were  inflicted  by  some  Hiird  person« 
Giving  the  testimony  and  the  infer- 
ences which  might  be  drawn,  the  wid- 
est scope,  the  most  tliat  can  be  said  is, 
that  it  is  possible  lAe  injuries  wete 
net  accidentally  received;  but  It  falls 
far  short  of  establishing  conclusively 
that  they  were  intentionally  inflicted 
by  the  deceased  or  some  third  person. 
On  the  contrary,  under  the  rules 
whfeb  obtain  in  eases  of  thia  char- 


acfter  it  at  least  supports  the  presump- 
tion that  the  deceased  was  accidental- 
ly injured.  In  such  circumstances  it 
was,  therefore,  tiie  province  of  the 
jury  under  the  settled  mles  of  evi- 
dence, from  tiie  testimony,  the  facts, 
Mid  circumstances,  to'  determine 
whether  or  not  the  injuries  were  ac- 
cidental, when  the  testimony  elicited 
on  that  subject  was  consistenit  with 
the  theory  of  an  accident.'* 

In  Games  v.  Iowa  State  Traveling 
Men's  Asso.  (1898)  106  Iowa,  281,  68 
Am.  St.  Rep.  806,  76  N.  W.  688,  how- 
ever, where  the  policy  insured  against 
death  by  accidental  means,  and  the 
insured  died  from  the  effects  of  opium, 
and  there  was  no  evidence  as  to  wheth- 
er he  took  more  opium  than  he  intend- 
ed, or  misjudged  the  effect,  or  that 
he  intended  to  take  it,  it  was  held 
that  the  burden  was  on  the  plaintiff  to 
show  that  death  resulted  from  ac- 
cidental means  and  that  she  had  not 
sustained  that  burden.  The  court 
said:  ''Now,  it  is  impossible  to  say, 
from  the  evidence,  whether  Games 
took  more  morphine  tablets  than  he 
intended  to  take,  or  whether  he  took 
just  what  he  did  intend,  and  mis- 
judged  their   effects.     Death   might 

.  have  been  occasioned  in  either  way, 
and  one  is  as  Ukdy  as  the  other.  Un- 
der such  circumstances,  can  it  be  left 
to  the  jury  to  guess  which?  The  bur- 
den of  proof  was  upon  the  plaintiff  to 
show  that  death  resulted  from  an  ac- 
cidental cause,  and,  the  evidence 
leaving  this  unestablished,  she  failed 
to  make  out  a  case.  It  is  said,  how- 
ever, that  death  will  be  presumed  to 
have  resulted  from  accident,  and  that 
the  burden  of  proof  is  upon  the  de- 
fendant to  show  the  contrary.  But  an 
examination  of  the  case  does  not  sus- 
tain this  contention.  They,  go  no 
further  than  to  hold  that,  where  the 
Insured  has  introduced  evidence  tend- 
ing to  show  an  injury  to  be  the  result 
of  an  accident,  the  burden  of  proof 
is  on  the  insurer  to  establish  as  a 
defense  that  the  initaped  wis  within 

.^some  exceptions  of  the  policy.    .    .    . 

'  The  plaintiff  wholly  failed  to  ptove 

.  the  cause  to  have  been  accidental,  and 
lis  will  not  be  presumed.   It  was  nee- 
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esflary  to  do  this  in  order  to  brinir  the 
case  within  the  terms  of  the  policy/' 
In  Grosvenor  v.  Fidelity  &  C.  Co. 
(1918)  102  Neb.  629,  168  N.  W.  596, 
where  the  plaintiff  in  an  action  on  an 
accident  policy  alleged  that  the  in- 
sured lost  his  life  by  accidental  car- 
bolic acid  poisoning,  and  the  defend- 
ant's answer  contained  a  general 
denial  and  allegation  that  the  insured 
took  his  own  life  by  drinking  a  deadly 
poison,  and  the  reply  contained  a  de- 
nial and  admission  that  the  insured 
died  by  means  of  drinking  a  deadly 
poison,  it  was  held  that  the  burden 
was  on  the  plaintiff  to  show  that 
death  was  accidental,  and  that  she 
must  do  so  by  evidence  of  the  actual 
facts,  or  a  situation  from  which  ac- 
cident is  the  reasonable  inference,  not 
a  reasonable  inference  or  possibility, 
and  that  the  plaintiff  having  offered 
no  evidence,  a  directed  verdict  in  her 
favor  was  error.  The  court  said: 
"Assuming  that  the  burden  is  upon  the 
plaintiff  to  prove  deai^  by  accidental 
means,  and  that  the  mere  fact  of  death 
raises  a  presumption  or  inference  that 
the  death  was  accidental,  was  the  trial 
court  right  in  its  conclusion  based  up- 
on the  facts  shown  by  the  pleadings? 
Our  opinion  is  to  the  contrary.  Be-^ 
cause  men  love  lif^  and  fear  death, 
they  instinctively  avoid  obvious  dan- 
ger. This  fact,  drawn  from  expe- 
rience, is  the  basis  of  a  presumption, 
relied  upon  by  plaintiff,  that  when  the 
cause  or  manner  of  death  is  unknown 
we  infer  that  it  was  not  suicidal.  The 
inference  is  not  based  upon  a  law 
of  nature  which  is  invariable.  Men 
do  frequently  commit  suicide.  It  is 
one  of  a  multitude  of  legitimate  in- 
ferences, in  which  we  infer  the  un- 
known from  the  known,  having  great- 
er or  less  degrees  of  probability, 
which  we  use  in  reasoning  to  arrive 
at  the  nltimate  fact.  Being  a  prob- 
ability Testing  upon  human  expe- 
rience, in  its  nature,  it  is  controlling 
only  in  the  absence  of  evidence  of  the 
actual.  Whea,  knowing  only  that  one 
has  died  frem  drinking  carbolic  acid, 
you  say  you  are  in  doubt  as  to  eaaae, 
and  then»  bringing  into  service  the 
presoaqition  acainat  suicidal  intent, 
you  fiaally  conelude  that  the  death 


was  accldeaitalt  are  you*  not  guilty  of 
that  error  knowa  in  logic  as  petitio 
prineipii?  Had  you  not,  in  reaching 
your  first  condiieion,  given  the  theory 
of  accident  ttie  benefit  of  the  truth 
upon  which  the  presumption  is  found- 
ed? Had  you  assuofted  as  a  fact  that 
the  deceased  conlempiaited  suieide  or 
was  indifferent  to  life,  you  mifi^t  not 
have  entertained  the  doubt  Let  us 
suppose  experience  has  shown  that 
of  all  the  persons  who  hacve  died  fn»n 
drinking  carbolic  acid  three  out  of 
four  were  cases  of  suicide;  th^i, 
would  it  not  be  palpably  absurd  to 
infer  in  the  given  oase  that  the  deatii 
was  not  intentional?  The  rule  in- 
voked arises  when  we  are  ignorant  of 
the  intent,  and  loses  its  force  as  a 
presumption  in  presence  of  actual 
facts  bearing  upon  intent.  The  pre- 
sumption then  comes  in  conflict  with 
other  presumptions  or  facts  which 
may  overcome  it.  There  is  the  almost 
conclusive  presumption  that  when  one 
drinks  he  drinks  voluntarily ;  the  pre- 
sumption that  when  one  drinks  he 
knows  what  he  is  drinking,  especially 
so  if  he  is  drinking  carbolic  acid ;  the 
presumption  that  when  one  drinks  car- 
bolic acid  he  knows  the  poisonous 
character  of  the  liquid;  and  the  pre- 
sumption that  one  intends  the  natural 
consequences  of  his  own  acL  These 
presumptions  bear  upon  the  question 
of  intent,  and  the  force  of  the  original 
presumption  must  be  lessened  by  the 
force  given  to  them.  While  it  may 
well  be  argued  that  we  are  still  un- 
certain as  to  the  actual  intent,  the 
presumption  against  intentional  death 
can  no  longer  prevail  as  prima  facie 
proof.  The  burden  was  and  remained 
upon  plaintiff  te  prove  his  case.  Clark 
V.  Bankers  Acci.  Ins.  Co.  (1914)  96 
Neb.  381,  147  N.  W.  1118.  Without 
eividenee  being  produced  by  the  plain- 
tiff to  show  that  the  death  was  not 
intentional,  the  jury  would  be  left  to 
mere  conjecture  f<nr  determining  the 
actual  facts.  It  will  net  do  to  aay  that 
as  long  M  there  is  room  for  doubt  as 
to  the  intent  the  defeadaat  must  offer 
evidence.  Rattier  tii6  aeotraj7«  The 
^  burden  is  upon  the  plaintiff  to  show 
I  that  the  death  was  accidantal ;  or;  in 
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other  words,  that  it  was  not  suicidal,     adcident  is  the  reasonable  inference. 
This  he  must  do  by  evidence  of  the     not  a  reasonable  inference  or  possible 


actual  facts  or  a  situation  from  which     one. 


n 


J.  T.  W. 


W.  H.  DODGE 

V. 

KASHVILLE,  CHATTANOOGA.  &  ST.  LOUIS  RAILWAY  COMPANY, 
'  *  PW.  in  Certiorari. 

T*nn«Me«  Supremie  Court -■•Octoher  99,  1910. 
(—  Tenn.  — ,  215  S.  W.  274.) 

Bailment  —  liability  of  railroad  company  maintaining  parcel  stand. 

1.  A  railroad  company,  which  for  compenaation  receives  and  checks 
parcels  for  safe-keepiiig»  is  liable  for  losses  caused  through  negligence  of 
its  servaots. 

[See  iwte  an  this  quettion  beginning  on  page  1234.] 

•—  care  required  of  bailee  for  hire. 

2.  A  bailee  for  hire  is  required  to 
use,  in  keeping  and  caring  for  the 
propeirty  intrusted  to  him,  that  care 
which  a  capable  and  reasonably  pru* 
dent  person  engaged  in  the  same  busi- 
ness is  accustomed  to  exercise. 

[See  3  R.  C.  L.  96.] 

-—  limitation  of  liability  —  necessity 
of  notice. 

3.  One  checking  baggage  at  a  parcel 


stand  is  not  bound  by  a  stipulation 
limiting  liability  of  the  bailee^  which 
is  printed  upon  the  check,  unless  his 
attention  is  called  to  iti 

Notice  —  stipulation  on  check. 

4.  One  checking  a  parcel  at  a  parcel 
stand  is  not  chargeable  with  notice 
of  a  stipulation  printed  upon  the 
check  given  him,  limiting  the  liability 
of  the  bailee. 


Certioraki  to  the  Court  of  Civil  Appeals  to  review  a  decree  afRrming 
a  decree  of  the  Chancery  Court  for  Hamilton  County  in  favor  of  complain- 
ant in  a  suit  to  recover  the  value  of  a  suit  case  and  contents,  checked  by 
plaintiff  at  defendant's  station,  and  alleged  to  have  been  lost  through  the 
negligence  of  its  servant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Brown^  Spurlock,  &  Brown  Aaronson  v.  Pennsylvania  R.  Co. 

for  plaintiff  in  certiorari.         28  Miac^  666,  62  N.Y.  Supp.  95;  South- 


Messrs.  James  M.  Trimble  and  F.  L. 
Martin,  for  defendant  in  certiorari: 

Defendant  had  no  right  to  limit  its 
liability. 

Healy  v.  New  York  C.  &  H.  R.  R.  Co. 
163  App.  Div.  516,  133  N.  Y.  Supp.  287, 
210  N.  Y.  646,  105  N.  E.  1086 ;  Maxwell 
Operating  Co.  v.  Harper,  138  Tenn. 
640,  LJI.A.1918G,  672,  200  S.  W.  51& 

After  a  carrier's  responsibility  has 
become  that  of  a  warehouseman,  it 
cannot  rebut  the  presumption  of  neg- 
ligence raised  by  proof  of  its  failure 
to  deliver  the  goods  upon  demand,  by 
mere  proof  that  they  cannot  be  found, 
without  any  affirmative  explanation 
for  their  disappearance. 


em  R.  Co.  V.  Aldredse,  142  Ala.  868,  38 
So.  806 ;  Cox  v.  Central  Vermont  R.  Co. 
170  Mass.  129,  49  N.  E.  97;  Fraam  v. 
Grand  Rapids  &  I.  R.  Co.  161  Mich. 
666,  29  L.R.A.(N.S.)  834,  126  N.  W. 
861,  21  Ann.  Cas.  96,  3  N.  C.  C.  A.  211. 

What  may  be  reasonably  carried  as 
personal  baggage  is  determined  by  the 
length  of  the  journey,  the  station  in 
life  of  the  passenger,  and,  in  short, 
covers  everything  not  carried  for  mer- 
chandise or  business. 

Oakes  v.  Northern  P.  R.  Co.  20  Or. 
892,  12  L.R.A.  318,  23  Am.  St.  Rep. 
126,  26  Pac.  280. 

A  contract  releasing  a  carrier  from 
liabilitfy  "for  loss  or  damaife  to  bag- 
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gage"  does  bo^  in  termA,  release  it 
from  liability  for  negligence,  and,  be- 
ing capable  of  a  construction  which 
will  render  it  legal,  will  be  so  con- 
strued and  held  to  exclude  loss  or 
damage  so  arising. 

Saunders  v.  Southern  R.  Co.  62  C. 
C.  A.  623,  129  Fed.  15;  3  Thomp.  Neg. 
§  3417. 

A  contract  limiting  the  extent  of  the 
carrier's  liability  by  means  of  a  stipu- 
lation as  to  the  value  of  the  property 
must  be  fair  and  reasonable. 

Nashville,  C.  &  St.  L.  R.  Co.  v.  Stone, 
112  Tenn.  348, 105  Am.  St  Rep.  955, 79 
S.  W.  1031. 

A  common  carrier  cannot,,  by  con- 
tract, limit  the  extent  of  his  liability 
for  negligence. 

Southern  Exp.  Co.  t.  Owens,  146 
Ala.  412,  8  L.R.A.(N.S.)  869,  119  Am. 
6t.  Rep.  41,  41  So.  752,  9  Ann.  Cas. 
1143;  Blum  v.  Monahan,  36  Misc.  179, 
73  N.  Y.  Supp.  162;  Paul  v.  Pennsyl- 
vania R.  Co.  70  N.  J.  L.  442,  57  Atl. 
139;  Gardner  v.  Southern  R.  Co.  127 
N.  C.  293,  87  S.  E.  828. 

Where  goods  are  lost  the  burden  is 
on  the  carrier  to  show  want  of  negli- 
gence, where  liability  is  limited  )n 
amount  by  contract. 

Chicago  G.  W.  R*  Co.  v.  Dunlap,  71 
Kan.  67,  80  Pac.  34;  Blum  v.  Monahan» 
86  Misc.  179,  73  N.  Y.  Supp.  162. 

Where  the  passenger  produces  his 
check,  and  proves  the  value  of  the 
goods  and  their  nondelivery,  he  has 
made  oat  at  least  a  prima  facie  case. 

Zeigler  v.  Mobile  &  0.  R.  Co.  87 
Miss.  367,  39  So.  811. 

A  contract  fixing  the  liability  of  a 
conmion  carrier,  as  to  amount,  to  an 
arbitrary  sum  of  money  not  fixed  with 
reference  to  the  value  of  the  property, 
is  void. 

Ullman  v.  Chicago  &  N.  W.  R.  Co. 
112  Wis.  150,  56  L.R.A.  246,  88  Am.  St 
Rep.  949,  88  N.  W.  41. 

Time  limitations  and  conditions 
stamped  or  printed  upon  the  back  or 
face  of  a  general  ticket  are  not  bind* 
ing  upon  a  passenger  unless  his  atten- 
tion is  called  to  t£em  when  or  before 
he  purchases  the  ticket,  and  he  assents 
thereto. 

Louisville  &  N.  R.  Co.  v.  Turner, 
100  Tenn.  213,  43  L.R.A.  140,  47  S.  W. 
223. 

A  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  liabili^ 
for  the  consequence  of  its  own  negli- 
gence. Such  a  contract  is  void  be- 
cause contrary  to  public  policy. 


New  York  C.  B.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627,  10  Am.  Neg. 
Cas.  624;  Inman  v.  South  Carolina  R. 
Co.  129  U.  S.  138,  32  L.  ed.  616,  9  Sup. 
Ct  Rep.  249 ;  Dillard  v.  Louisville  &  H. 
R.  Co.  2  Lea,  288;  Coward  v.  East 
Tennessee,  V.  &  G.  R.  Co.  16  Lea,  225, 
57  Am.  Rep.  226;  Merchants'  Despatch 
Transp.  Co.  v.  Bloch  Bros.  86  Tenn. 
397,  6  AuL  St  Rep.  847,  6  S."W.  881; 
Louisville  &  N.  R.  Co.  v.  Wynn,  88^ 
Tenn.  320,  14  S.  W.  311;  Louisville  £ 
N.  R.  Co.  V.  Gilbert,  88  Tenn.  4303 
L.R.A.  162,  12  S.  W.  1018 ;  Louisville  & 
N.  R.  Co.  V.  Sowell,  90  Tenn.  17,  15 
S.  W.  837 ;  Bird  v.  Southern  R.  Co.  99 
Tenn.  719,  63  Am.  St  Rep.  856,  42  S. 
W.  451. 

Hall,  J.,  delivered  the  opinion  of 
the  court : 

The  bill  in  this  cause  was  filed  by 
the  complainant  against  the  defend- 
ant in  the  chancery  court  of  Hamil- 
ton  county  to  recover  the  sum  of 
$224.50,  tibe  alleged  value  of  a  suit 
case  and  its  contents,  which  the  com- 
plainant deposited  with  the  defend- 
ant at  its  parcel  or  check  room  in 
its  station  at  Chattanooga,  Tennes- 
see, and  which  suit  case  and  con- 
tents were  not  returned  to  the  com- 
plainant. 

Upon  the  hearinsr  of  the  cause  the 
chancellor  rendered  a  decree  in 
favor  of  the  complainant,  and 
against  the  defendant,  for  the 
amount  sued  for  and  costs.  From 
this  decree  the  defendant  appealed 
to  the  court  of  civil  appeals,  and 
assigned  a  single  error. 

By  that  assignment  it  was  insist- 
ed that  the  chancellor  erred  in  de- 
creeing that  complainant  was  en- 
titled to  recover  the  sum  of  $!224,50, 
because  the  uncontradicted  proof 
showed  that,  upon  depositing  his 
suit  case  with  the  defendant  at  its 
check  room,  it  issued  to  him  a  re- 
ceipt which  expressly  limited  de- 
fendant's liability,  in  the  event  of 
the  loss  of,  or  damage  to,  the  prop- 
erty, to  the  sum  of  $10,  and  it  was 
insisted  by  defendant  that  because 
of  this  limitation,  which  was  a  part 
of  the  contract  with  complainant,  it 
was  not  liable  to  him  in  an  amount 
exceeding  $10. 

This  assignment  of  error  was 
overruled  by  the  court  of  civfl  up- 
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peals,  and  the  deeree  of  the  chancel* 
lor  was  tSbnmed.  Hie  cause  is  now 
before  this  conrt  upon  the  defend- 
ant's petition  for  writ  of  certiorari, 
which  has  heretofore  been  granted, 
and  the  cause  has  been  duly  and 
catef  ully  considered  upon  t^  errors 
assigned  in  said  petition,  and  brief 
accompanying  the  same,  to  the  ac- 
^tion  of  the  court  of  civil  appeals  in 
ftftrming*  the  decree  of  the  chancel* 
Ion 

The  facts  presented  by  the  record 
are  uncontroverted  and  are  substan- 
tially as  follows :  On  March  6, 1917, 
e<Mnplainant  and  his  wife  were  pass- 
ing tlirough  the  city  of  Chattanooga 
en  route  from  Florida  to  their  home 
in  Cincinnati.  They  were  compelled 
to  lie  over  in  Chattanooga  for  a  few 
hours,  waiting  for  the  train  which 
was  to  carry  them  to  their  destina* 
tion.  Complaihant  carried  a  suit 
case,  the  contents  of  which  consisted 
of  both  ladies'  and  gentlemen's 
wearing  apparel,  a  watch  and  chain, 
and  several  other  small  articles  of 
jewelry.  The  undisputed  value  of 
the  suit  case  was  $6,  and  its  contents 
$218.50.  The  defendant  maintained 
in  its  station  or  depot,  for  the  con- 
venience of  the  public  and  for  profit 
to  itself,  a  pan^  or  check  room  at 
which  persons  were  invited  to  de- 
posit their  baggage  for  saf e-keep-» 
ing;  the  defendant  making  the  small 
charge  of  10  cents  for  each  twenty-i 
four  hours  that  the  baggage  re- 
mained on  deposit  in  said  check 
roonoL  Upon  receiving  baggage 
from  a  person  desiring  to  depoeit 
same  in  its  check  room,  defendant 
issued  to  such  person  a  numbered 
chedc  and  placed  a  duplicate  or  cor- 
respondingly numbered  check  upon 
the  piece  of  baggage  so  deposited, 
and  upoa  the  subsequent  demand  of 
the  owner  of  the  baggage  and  the 
presentation  of  the  numbered  cheek, 
which  he  held,  his  baggage  was 
.  identified  and  delivered  to  him. 

Upon  arriving  at  Chattanooga, 
complainant  presented  his  suit  case 
at  the  window  of  the  defendant's 
check  room  to  be  checked,  paid  the 
fee  of  10  cents,  and  a  numbered 
check  was  issued  to  him  by  the 


young  lady  in  charge.  A  few  hcura 
after  having  left  the  suit  case  in  the 
dieck  room,  the  complainant  re- 
turned, presented  i^e  numbered 
check  which  had  been  given  him, 
and  asked  the  young  lady  in  charge 
for  his  suit  case. '  Upon  making  an 
examination,  the  young  lady,  who, 
it  is  admitted,  was  the  servant  and 
agent  of  the  defendant,  discovered 
that  she  had  previously  surrendered 
the  suit  case  to  some  other  person 
for  a  check  different  in  number  from 
that  held  by  the  complainant,  and 
different  from  the  duplicate  that 
was  attached  to  the  complainant's 
suit  case.  The  number  of  complain- 
ant's check  was  19353.  The  evi- 
dence disck>ses  that  the  young  lady 
in  charge  of  the  check  room  sur- 
rendered the  complainant's  suit  case 
to  the  holder  of  check  number 
19,653.  On  the  face  of  the  check 
issued  to  the  complainant  was  print- 
ed the  following  in  red  letters: 
^'Notice.*-Not  responsible  for  an 
amount  to  exceed  $10  on  any  article 
covered  by  this  check.'' 

As  before  stated,  it  was  the  con- 
tention of  the  def  eadant  in  the  court 
of  civil  appeals,  md  it  is  the  sole 
contention  made  here,  that  the 
above-quoted  provision  became  a 
part  of  the  contract  between  com- 
plainant and  defendant,  and  was  a 
valid  limitation  of  the  defendant's 
liability  for  the  loss  of  said  auit  case 
to  the  amount  tiwrein  stipulated. 
So  the  question  to  be  determined  by 
^ia  court  is  whether  said  limitation 
is  valid  and  binding  upon  the  com-» 
plainant.  If  it  is,  then  the  complain^ 
ant  is  only  entitled  to  recover  for 
his  suit  case  and  contents  the  sum 
of  $10.  Otherwise  he  is  entitled  to 
recover  the  full  value  of  the  prop- 
erty lost,  which,  the  undisputed 
proof  shows,  was  $224.50. 

It  is  insisted  by  the  defendant 
that  its  liability,  under  the  contract 
of  deposit,  was  that  of  a  bailee  or 
warehouseman  only,  and  that  it  had 
the  right  to  restrict  its  liability  for 
the  property  so  deposited,  in  case 
of  loss  or  damage,  to  the  amount 
stipulated  on  the  face  oi  the  check. 

This  insistence  is  grounded  upon 
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the  holding  of  the  supreme  court  of 
South  Carolina^  reported  in  Terry 
V.  Southern  R.  Co.  81  S.  C,  279,  18 
L.R.A.(N.S.)  295.  62  &  E.  249.  It 
makes  no  question  as  to  its  liability 
for  the  stipulated  $10. 

That  case  involved  the  liability  of 
the  railroad  company  for  the  value 
of  a  suit  x^ase  and  its  contents,  which 
had  been  received  by  its  servant  at 
its  station  room  in  Spartanburg  for 
safe-keeping,  for  which  it  issued  to 
the  plaintiff  a  numbered  check  or 
receipt,  upon  which  was  printed  the 
'    following: 

The  party  accepting  this  check 
hereby  agrees,  in  consideration  of 
the  low  rate  at  which  it  is  issued^ 
that  no  claim  in  excess  of  ten  dol- 
lars ($10)  shall  be  made  against  the 
railroad  company  for  loss  of,  or  in- 
jury to,  any  package,  valise,  or  other 
article  which  may  have  been  de- 
posited wiiii  it,  and  for  which  this 
ticket  has  been  issued. 

W.  H.  Tayloe, 
G^ieral  Passenger  Agent. 

The  printing  on  the  check  also 
provided  that  a  charge  of  10  cents 
should  be  piUd  by  the  person  depos- 
iting his  baggage  with  the  defend- 
ant, for  each  twenty-four  hours  or 
fraction  thereof  that  it  should  re* 
main  with  the  defendant.  The 
plaintiff's  suit  case  was  lost  while 
in  the  possession  of  the  defendant 
under  said  depoait  contract,  and 
was  never  recovelred  by  the  plain* 
tiff.  In  an  action  by  the  plaintiff  to 
recover  the  value  of  sa^d  suit  case 
and  its  contents,  the  supreme  court 
of  South  Carolina  had  th^  following 
to  Bay :  ''There  can  be  no  doubt  of 
defendant's  liability*  ...  It  is 
eqiially  clear  the  liability  was  lim- 
ited to  $10  as  stated  in  the  receipt. 
We  are  9ot  called  on  to  decide 
whether  a  common  carrier  is  bound 
to  have  a  higher  and  lower  freight 
rate,  and  express  that  a  limitation 
of  the  amount  of  its  liability  for 
goods  is  in  consideration  of  the  low- 
er rate^  in  order  to  make  a  contract 
for  such  limitation  of  liidbility  valid* 
That  point  is  not  involved,  for 
respondent's  counsel  well  concedes 
the  keeping  of  a  room  for  the  depos- 


it of  parcels  is  not  a  part  of  the  busi- 
ness of  a  common  carrier;  and  that 
tb^  defendant,  as  to  packages  Re- 
ceived therein,  contrai^ted  as  a  ware- 
housonan.  As  such  warehouBeman, 
in  receiving  the  goods»  it  had  a  right 
to  contraict  for  the  limitetion  of  the 
amount  of  itn  liability  in  pase  of 
loss,  and  the  receipt  expressing  such 
limitation  was  binding  on  the  own-*^ 
er.of  the  goods"— citing  Piedmont 
Mfg.  Co.  V.  Columbia  &  6.  R.  Co.  19 
S.  C.  363 ;  Dunbar  v.  Port  Royal  &  A. 
R.  Co.  36  S.  C.  110,  81  Am.  St.  Rep. 
860, 15  S.  E.  867 ;  Hill  v.  Georgia,  C. 
&  N.  R.  Co.  43  S.  C.  462,  21  S.  K 
387. 

The  faetS'Of  that  case  do  not  show 
that  the  idaintiff  did  not  have  no- 
tice, either  express  w  implied,  of 
the  limitation  printed  on  the  check 
at  the  time  his  suit  case  was  left 
with  the  defendant  fbr  safe-keeping, 
and  is  not,  therefore,  decisive  of  the 
question  presented  in  the  instant 
case. 

We  think  the  question  of  notice  is 
a  very  important  one,  and  is  con- 
trolling of  the  question  presented 
for  determination. 

The  compbtinant  testified  that 
nothing  was  said  to  him  by  the 
young  lady  in  charge  of  the  defend- 
ant's check  room  .  concwning  th^ 
limited  liability  clause  printed  on 
the  check  given  him,  and  that  his 
attention  was  not  called  to  said  stip- 
ulation. Wliile  he  does  not  express- 
ly say  so,  we  think  it  is  inferable 
frMd  the  complainant's  testimony 
that  he  did  not  read  or  know  of  the 
statement  printed  on  the  check  un- 
til after  the  loss  was  discovered. 

A  bailee  for  hire  is  required  to 
exercise   only  '^ordinary  care"   in 
keeping  and  caring  for  property  de- 
posited with  falm —  * 
that  care  which  a  oiHT^Vnirf^d 
capable  and  reason-  ?{*•"**  '•' 
ably  miident  person  *^*'^- 
engaged  in  the  same  business  is  ac- 
customed to  esoercise.    Swift  &  Co. 
v.   Memphis  :Cold  Storage  Ware- 
house Co.  128  Tenn.  82,  158  S.  W. 
480 ;  Claypool  v.  Patrick,  6  Tenn.  C. 
C.  A.  457. 

That  the  loss  of  the  complainantf  9 
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suit  case  and  its  contents  Was  due 
to  the  negligence  of  the  defendant's 
servant  is  conceded  by  its  counseL 

In  6  C.  J.  1112,  the  rule  with  re- 
gpect  to  the  right  of  the  bailee  to  re- 
strict or  diminish  his  liability  by 
special  contract  with  the  bailor  is 
stated  as  follows:  ^The  liarties  to 
a  bailment  may  diminish  the  liabil- 
ity of  the  bailee  by  special  contract, 
the  principle  being  that  the  bailee 
may  impose  whatever  terms  he 
chooses,  if  he  gives  the  bailor  no- 
tice that  there  are  special  terms,  and 
the  means  of  knowing  what  they 
are;  and  if  the  bailor  chooses  to 
make  the  bailment,  he  is  bound  by 
them,  ptovided  the  contract  is  not 
in  viotattion  of  law  or  of  public  pol- 
icy, and  that  it  stops  short  of  pro- 
tection in  case  of  fraud  or  negli- 
gence  of  the  bailee;  and :  provided, 
further,  that  the  temls  of  the  conr 
tract  are  clear,  such  stipulations  be- 
ing to  be  strictly  construed/' 

To  the  same  effect  is  the  rule  stat- 
ed in  3  R.  C.  L.  801,  and  cases  there 
cited. 

In  the  case  of  Healy  v.  New  York 
C.  &  H.  R.  Co.  158  App.  Div.  516, 
138  N.  Y.  Supp.  287,  and  affirmed  in 
210  N.  Y.  646,  105  N.  E.  1086,  it 
was  held  that  one  checking  a  hand 
bag  in  a  parcel  room  in  a  railroad 
slatim,  and  receiving  a  dieck  on 
the  back  of  which,  in  fine  print,  was 
a  provision  that  the  depositor,  in 
accepting  said  check,  agreed  not  to 
hold  the  railroad  company  liable  for 
more  than  $10,  to  which  his  atten- 
tion was  not  called,  could  recover 
the  real  value  of  the  hand  bag.  The 
majority  opinion  in  that  case,  upon 
the  question  of  the  plaintiff's  right 
to  recover,  said:  ''The  plaintiff 
having  had  no  knowledge  of  the  ex- 
istence^ of  the  special  contract  limit- 
ing the  liability  of  the  defendant  to 
an  amount  not  exceeding  $10,  and 
not  being  chargeable  with  such 
kno^ed^e,  the  minds  of  the  parties 
never  met  thereon,  and  the  plaintiff 
cannot  be  deemed  to  have  assented 
thereto,  and  is  not  bound  thereby." 

Judge   Houghton,   who   wrote  a 

separate  opinion  in  the  case,  concur^ 

ring  in  tiie  result  reached  by  ihe 
7  A.L.R.— 78. 
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majority,  bases  his  conclusion  of  lia- 
bility upon  the  ground  that  the  num- 
bered check  received  by  the  plaintiff 
from  the  railroad  company  was  a 
mere  token  to  enable  him  to  identify 
his  baggage  when  called  for,  and 
that  in  no  sense  did  he  have  any 
reason  to  believe  that  it  embodied  a 
contract  exempting  the  company 
from  liability,  or  limiting  the 
umount  thereof.  Upon  this  point 
his  opinion  states :  'The  business  of 
checking  hand  baggage  at  railway 
stations  has  become  a  large  and  im- 
portant one.  It  seems  to  me  that 
anyone  in  the  ordinary  course  of 
business,  checking'  his  bt^ggage  at 
such  a  place,  would  regard  the  check 
received  as  a  mere  token  to  enable 
him  to  identify  his  baggage  when 
called  for,  and  that  in  no  sense 
would  he  have  any  reason  to  believe 
that  it  embodied  a  contract  exempt- 
ing the  bailee  from  liability  or  lim- 
iting the  amount  thereof.  If  the 
plaintiff  knew  that  the  defendant 
had  limited  its  liability  to  $10,  either 
by  his  attention  being  called  to  it, 
or  otherwise,  then,  of  course,  the 
law  would  deem  him  to  have  assent- 
ed to  it,  so  that  a  binding  contract 
would  be  effected.  If  he  did  not 
know  it,  I  think  the  law  imposed  no 
duty  upon  him  to  read  his  check  to 
find  whether  or  not  there  was  a  con- 
tract printed  thereon,  or  that  he 
was  guilty  of  neglect  in  not  so  read<-  «. 
ing  it,  for  he  had  no  reason  to  ap*- 
prehend  that  a  contract  Whs  printed 
tlaiareen." 

We  think  this  statement  of  the 
law  iA  sound  and  should  control  the 
case  at  bar.    In  the  absence  of  no- 
tice to  the  complainant  of  the  stip- 
ulation printed  upon  the  check,  re- 
stricting the  liabili- 
ty of  the  defendant,  nlibtiuV- "  "" 
we  do  not  think  that  "^JfJ*"**^  •' 
he  should  be  bound 
thereby.    It  is  hardly  probable  that, 
if  the  complainant  had  known  that 
the  defendant  was  limiting  its  lia- 
bility for  his  suit  case  and  contents 
to  910,  he  would  have  deposited  it 
with  the  defendant.    The  uncontra^ 
dieted  evidence  is  that  the  value  of 
the  suit  case   and  contents  were 
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more  than  twenty-two  times  the 
amount  for  which  the  defendant 
would  be  liable  if  the  limitation  is 
held  binding.    We  do  not  think  that 

Notice-.  *^^  complainant,  by 

•tf pviAttoB  on  receiving  the  num* 
***^'  bered    check,    wa« 

chargeable  with  notice  of  the  print- 
ed stipulation  thereon.  We  do  not 
think  that  he  was  bound  to  regard 
it  as  a  receipt  containing  a  printed 
stipulation  restricting  the  lialnlity 
of  the  company,  in  the  absence  of 
his  attention  being  called  to  such 
stipulation,  but  was  warranted  in 
regarding  it  as  a  mere  check  or  tok- 
en that  would  enable  him  and  the 
agent  of  the  defendant  to  identify 
his  suit  case  upon  his  return  and 
making  demand  therefor.  We  do  not 
think  that  an  ordinarily  prudent  man 
would  have  regarded  it  as  more,  and 
the  complainant  was  not  guilty  of  a 
breach  of  duty  in  failing  to  apprise 
himself  of  such  limitation.  It  was 
not  similar  to  the  usual  warehouse- 
man's receipt,  or  the  receipt  of  an 
express  company  or  railway  com<* 
pany,  issued  for  goods  received  on 
deposit  or  for  transportation  con- 
taining various  prinH:ed  stipulations 
which  the  depositor  or  shipper,  as 
the  case  may  be,  is  supposed  to  read 
and  acquaint  himself  with.  It  was 
simply  a  numbered  check  showing 
that  tiie  hcrider  had  deposited  a  par- 
cel of  some  character  with  the  de* 
f endant»  which  enabled  the  defend- 


ant to  identify  the  pared  by  com- 
paring the  number  on  the  check  with 
the  number  of  tiie  duplicate  at- 
tached to  the  parcieL 

In  receiving  baggage  for  deposit 
a:t  its  dieck  room  the  defendant  held 
itself  out  as  a  bailee  for  hire,  and 
said  to  the  public :  '^I  will  receive 
your  baggage  for  safe^kseping,  giv- 
ing you  a  numbered  check,  a  dupli-^ 
cate  of  which  will  be  attached  to  the 
baggage  deposited  tiiat  will  enable 
identification  and  delivery  upon 
your  calling  for  same." 

It  was  for  safe-keeping  that  tiie 
complainant  deposited  his  suit  case 
with  tile  defendant,  for  which  he 
was  given  the  check  of  identification 
by  the  young  lady  in  charge.  He 
had  no  reason  to  suspect  that  said 
check  contained  any  statement  re- 
stricting the  liability  of  the  com- 
r)any,  in  the  absence  of  his  attention 
being  called  thereto,  and  to  h<rid  the 
company  liable  for  only  $10,  when 
the  proof  shows  that  tiie  suit  case 
and  contents  were  worth  mone  than 
twenty-two  times  that  much,  and 
were  lost  through 
the  admitted  negli- 
gence of  the  defend- 
ant's servant,  would 
be  to  encourage  the 
defendant  in  its  failure  to  exerciae 
proper  care  in  the  pei^ormaniie  #f 
its  duties  as  such  bailee. 

The  judgment  of  the  Court  vpf 
Civil  Appeals  is  affirmed*  with  costs. 


BiaineBt— 
llAbilttsr  of  rall« 
ro«d  eompABy 
malntaiBlms 
parcol  BtaBd. 
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ANNOTATION. 
Carrier's  liability  in  respect  to  baggage  diecked  in  pared  room. 
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II.  Liability  in  abaence  of  oxpr^aa 

tion,  1234. 
III.  Effect  of  clause  or  notice  limiting  liar 
bili<y,  1235. 

/.  Introductory, 

The  diacussion  in  this  note  is  con- 
fined to  the  liability  of  a  carrier  in 
respect  to  baggage  checked  in  a  parcel 
room  or  cloak  room  conducted  on  its 
premises  for  that  purpose,  and  does 
not  include  the  question  of  liability 
for  baggage  checked  for  the  purpoees 


of  transportation,  either  before  or 
after  arrival  at  its  destination,  in  a 
baggage  room.  The  question  seems 
to  be  one  of  rare  impression  in  Amer- 
ica, despite  the  fact  that  the  checking 
of  parcels  and  baggage  in  a  depot  par- 
cel room  is  an  established  custom  in 
the  large  cities  of  the  United  States. 

//•  LUMlity  lit  absence  of  eappresM  UnU" 

tatio^. 

There  seems  to  be  ao  dissent  from 
the  rule  that^  in  tiie  absenco  of  a  print- 
ed condition  on  the  dnplicate  parcel 
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check  limitiDig  liability,  a  carrier  ac* 
cepting  baggage  checked  in  Its  parcel 
room,  on  payment  of  a  nominal  sum, 
becomes  a  bailee  for  hire,  and  as  sach 
is  bound  to  exercise  ordinary  eare  in 
the  keeping  and  safeguarding  of  the 
property  confided  to  it$  care,  and  is 
liable  for  ordinary  negligence  result- 
ing in  damage  to  or  the  loss  of  the 
property.  Fraam  v.  Grand  Rapids  ft 
I.  R.  Co.  (1910)  161  Mich.  &56,  29 
L.R.A.(N.S,)  834,  126  N.  W.  861,  21 
Ann.  Cas.  76,  3  N.  C.  G.  A.  211 ;  Stall- 
ard  V.  Great  Western  R.  Co.  (1862)  2 
Best  ft  S.  419,  121  Eng.  Reprint,  1129, 
31  L.  J.  Q.  B.  N.  S.  137,  8  Jur.  N.  S. 
1076,  6  L.  T.  N.  S.  217,  10  Week.  Rep. 
488;  Roche  v.  Cork,  B,  ft  P.  R.  Co. 
(1889)  Ir.  L.  R.  24  a  L.  260. 

Thus,  in  Fraam  v.  Grand  Rapids  ft 
L  R.  Co.  (Mich.)  supra,  it  appeared 
that  the  plaintiff  checked  a  case  of 
goods  in  the  defendant's  parcel  room, 
paying  a  small  3um,  and  receiving  as 
a  receipt  a  parcel  checks  The  case 
was  lost  while  in  the  defendant's  pos« 
session.  It  was  held  that  the  contract 
of  bailment  was  one  for  the  mutual 
benefit  of  the  parties,  and,  therefore, 
that  the  defendant,  as  the  bailee,  was 
bound  to  exercise  ordinary  care  with 
respect  to  the  subject-matter  of  th^ 
bailment^  and  was  liable  for  ordinary 
negligence,  the  question. being  for  the 
jury.  Among  other  things,  the  court 
sai^:  "Railways  commonly  maintain 
parcel  rooms  at  their  depots  in  consid* 
etable  cities,  where  passengers  and 
others  may,  for  a  nominal  charge,  have 
their  belongings  cared  for.  This  serv* 
ice  is  performed  not  only  for  the  ac^ 
commodation  of  the  person  using  it, 
or  the  immediate  profit  arising  there- 
from, but  may,  and  probably  does,  re- 
sult in  increased  patronage  of  and 
profit  to  the  road,  because  of  the 
knowledge  of  the  traveling  public  that 
such  service  is  afforded.  This  service 
is  not  rendered  by  the  railroad  com- 
pany ii^  its  capacity  as  a  common  car- 
rier, for  the  articles  are  not  cheeked 
for  transportation,  but  for  safe-keep- 
ing and  redelivery  at  the  place  of  de- 
posit In  this  phase  of  its  activity; 
the  company  acts  rather  in  the  capacp 
ity  of  a  warehouseman,  who,  for  com- 
pensation^   receives    and   stores   the 


goods  of  another.  .  •  .  Ordinary 
care  means  such  care  as  ordinarily 
prudent  men,  as  a  class,  would  exer- 
cise in  caring  for  their  own  property 
under  the  like  circumstances,  and 
whether  it  is  exercised  or  not  is  a 
question  of  fact  for  the  determination 
of  the  jury,  under  proper  instruc- 
tions." 

In  Roche  v.  Cork,  B.  ft  P.  R.  Co.  (Ir.) 
supra,  wherein  it  appeared  that  the 
plaintiff's  bag,  which  had  been 
checked  in  the  defendants'  parcel 
room,  contained  money  which  was  stol- 
en while  the  bag  was  in  the  bailee's 
possession,  the  court  held  that  the  loss 
of  the  property  threw  on  the  defend- 
ants the  burden  of  proving  that  it 
was  not  lost  through  their  negligence, 
and,  no  evidence  to  that  effect  having 
been  given,  the  proper  inference  to  be 
drawn  was  that  the  loss  was  the  result 
of  the  defendants'  negligence. 

In  Stallard  v.  Great  Western  R.  Co. 
(1862)  2  Best  ft  S.  419,  121  Eng.  Re- 
print, 1129,  31  L.  J;  Q.  B.  N.  S.  137,  8 
Jur.  N.  S.  1076,  6  L.  T.  N.  S.  217,  10 
Week.  Rep.  488,  it  was  held  that  a 
railroad  company  was  bound  to  deliv- 
er prop^hrty  checked  in  its  parcel  room 
within  a  reasonable  time  after  demand 
was  made  therefpr,  and  that  what  was 
,  a  reasonable  time  was  aliuestion  for 
the  jury.  In  that  case,  it  appearing 
that  the  plaintiff  was  delayed  forty- 
eight  minutes,  causing  him  to  miss  his 
train,  a  verdict  was  returned  holding 
the  defendant  liable. 

Ill,  Effect  of  clause  or  notice  limiting 

liability. 

The  majority   of  cases  hold  that, 
while  a  carrier  who  accepts  baggage 
in  its  parcel  room  on  payment  of  a 
fee  is  liable  for  ordinary  negligence, 
the  bailor  or  depositor  is  presumed  to 
have  knowledge  of  a  condition  or  stip- 
ulation printed  on  the  duplicate  parcel 
'check,  limiting  the  carrier's  liability 
to  a  sum  stated  thereon,  and  is  bound 
by  the  provisions  printed  on  the  check. 
Terry  v.  Southern  R.  Co.   (1908)   81 
&  C.  2f79,  18  L.R.A.(N.S.)  295,  62  S. 
E.  249;  Van  Toll  v.  South  Eastern  R. 
Go.  (1868)  12  C.  B.  N.  S.  76,  142  Eng. 
,  Reprint,  1071,  8  Jur.  N.  S.  1218,  31 
'  L.  J.  C-  P.  N.  S.  241,  6  L.  T.  N.  S.  244, 
.  10  Week.  Rep.  678;  Harris  v.  Great 
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Western  R.  Co.  (1876)  L.  R.  1  Q.  B. 
Div.  (B^g.)  615,  46  L.  J.  Q.  B.  N.  S. 
729,  34  L.  T.  N.  S.  647,  25  Week.  Rep. 
63;  Pratt  v.  South  Eastern  R.  Co. 
[1897]  1  Q.  B.  (Eng.)  718,  66  L.  J.  Q. 

B.  N.  S.  418,  76  L.  T.  N.  S.  465,  45 
Week.  Rep.  503;  Lyons  v.  Caledonian 
R.  Co.  [1909]  S.  C.  1185,  46  Scot.  L.  R. 
848;  Pepper  v.  South  Eastern  R.  Co. 
(1868)  17  L.  T.  N.  S.  (Eng.)  469; 
Skipwith  V.  Great  Western  R.  Co. 
(1888)  59  L.  T.  N.  S.  (Eng.)  520; 
Henderson  v.  North  Eastern  R.  Co. 
(1861)  9  Week.  Rep.  (Eng.)  519,  4 
L.  T.  N.  S.  216;  Dorion  v.  Grand  Trunk 
R.  Co.   (1917)   Rap.  Jud.  Quebec  58, 

C.  S.  106.  Compare  Parker  v.  South- 
eastern R.  Co.  (1877)  L.  R.  2  C.  P. 
Div.  (Eng.)  416,  46  h.  J.  C.  P.  N.  S. 
768,  36  L.  T.  N.  S.  540,  25  Week.  Rep. 
564. 

In  Terry  v.  Southern  R.  Co.  (1908) 
81  S.  C.  .279,  18  L.R.A.(N.S.)  295,  62 
S.  E.  249,  it  appeared  that  the  plain- 
tiff checked  a  suit  case  at  the  defend- 
ant's parcel  room,  receiving  a  receipt 
therefor,  containing  the  following 
stipulation:  "The  party  accepting 
this  check  hereby  agrees,  in  considera- 
tion of  the  low  rate  at  which  it  is 
issued,  that  no  cladm  in  excess  of  ten 
dollars  ($10)  shall  be  made  against 
the  railroad  •company  for  loss  of  or 
injury  to  any  package,  valise,  or  oth- 
er article  which  may  have  been  de- 
posited with  it,  and  for  which  this 
ticket  has  been  issued."  The  suit  case 
iiaving  been  lost  while  in  the  posses- 
sion of  the  bailee,  the  court  held  that 
the  defendant  was  clearly  liable  for 
its  negligence,  but  that  its  liability 
was  limited  to  $10  as  stated  in  the 
receipt^  saying:  "We  are  not  called 
on  to  decide  whether  a  common  carrier 
is  bound  to  have  a  higher  and  lower 
freight  rate,  and  express  that  a  lim- 
itation of  the  amount  of  its  liability 
for  goods  is  in  consideration  of  the 
lower  rate,  in  order  to  make  a  conr 
tract  for  such  limitation  of  liability 
valid.  That  point  is  not  involved,  for 
respondent's  counsel  well  concedes  the 
keeping  of  a  room  for  tke  deposit  of 
parcels  is  not  a  part  of  the  basiness 
of  a  common  carrier;  and  that  the 
defendant,  as  to  packages  received 
therein,  contracted  as  a  warehouse- 


man. As  such  warehouseman,  in  re- 
ceiving the  goods,  it  had  a  right  to 
contract  for  the  limitation  of  the 
amount  of  its  liability  in  case  of  loss, 
and  the  receipt  expressing  such  lim- 
'  itation  was  binding^  on  the  owner  of 
the  goods.''  The  question  of  knowl- 
edge or  notice  of  the  limitation  on  the 
part  of  the  bailor  was  pot  discussed 
by  the  court  in  arriving  at  its  decision. 

In  Dorion  v.  Grand  Trunk  R.  Co. 
(1917)  Rap.  Jud.  Quebec  53,  C.  S.  106^ 
the  court  held  that  a  contract  entered 
into  between  a  railroad  company  and 
a  person  who  checked  a  trunk  in  its 
"bureau  de  colis,"  and  received  in  re- 
turn a  receipt  therefor  on  the  payment 
of  10  cents,  was  not  a  contract  to  car- 
ry, but  a  contract  of  bailment  in  which 
the  bailee  was  liable  for  the  loss  of 
the  article,  and  it  was  incumbent  on 
the  bailor  to  prove  its  loss.  The  court 
held  further  that  a  limitation  of  li- 
ability printed  on  the  check  bound 
the  bailor,  where  it  appeared  that  he 
was  accustomed  to  traveling  over  the 
defendant's  railroad  and  checking  his 
baggage  in  the  "bureau  de  colis,"  it 
being  presumed  that  he  had  knowledge 
of  the  conditions  printed  in  the  French 
and  English  languages  on  the  receipt. 

*  In  Van  Toll  v.  Seuikiii  Eastern  R.  Co. 
(1862)  12  C.  B.  N.  S^^5,  142  Eng.  Re- 
print, 1071,  8  Jur.  N.  S.  1218,  31  L.  J. 
C.  P.  N.  S.  241,  6  L.  T.  N.  S.  244^  10 
Week.  Rep.  578,  it  appeared  that  a  pas- 
senger deposited  a  bag  containinff 
certain  valuable  articles  in  the  def  eno^ 
ant's  cloak  room,  maintained  for  that 
purpose  at  its  depot,  and,  on  payment 
of  a  small  charge,  received  in  return 
a  receipt  which  contained  thereon  a 
stipulation  printed  in  large  type,  to 
the  effect  that  the  company  would  not 
be  responsible  for  articles  of  value  in 
excess  of  £10.  The  court  held,  it  ap- 
pearing that  the  bag  and  its  contents 
amounted  to  more  than  the  sum  speci- 
fied, that  the  defendant  was  not  liable 
for  tiie  loss,  as  the  plaintiff  bailor  was 
bound  by  tile  terms  printed  on  the 
cheek,  she  being  presumed  to  know  the 
provisioas  thereof.  See  to  the  same 
effect  Henderson  v.  North  Eastern  R. 
Co.  (1861)  9  Week.  Rep.  (Eng.)  519, 
4  L.  T.  N.  S.  216. 

■  In  Harris  v.  Great  Western  R.  Co. 
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(1876)  45  L.  i.  Q.  B.  N.  &  (Bug.) 
729,  L.  R.  1  Q.  B.  Div.  516,  84  L.  T. 
N.  S.  647,  25  We^k.  Rep.  6S,  wherein 
it  appeared  that  the  plaintiHr  deposited 
her  luggage  in  the  defendant's  cloak 
room  and  received  a  cheek  which 
stipulated  that  it  was  issued  and  re- 
ceived subject  to  certain  limitations 
of  liability  printed  thereon,  the  court 
held  that^  although  the  plaintiff  had 
not  read  ^e  conditions  printed  on  the 
receipt,  it  must  be  presumed  that  she 
deposited  her  luggage  subject  there- 
to, and  that,  not  having  complied 
therewith,  she  could  not  recover  the 
value  of  her  baggage. 

In  Pratt  v.  South  Eastern  R.  Co. 
[1897]  1  Q.  B.  (Eng.)  718,  66  L.  J. 
Q.  B.  N.  S.  418,  76  L.  T.  N.  S.  465,  45 
Week.  Rep.  608,  the  court  held  that 
a  provision  on  a  parcel  check,  to  the 
effect  that  the  company  would  not  be 
responsible  for  an  article  above  a  cer- 
tain designated  value,  meant  that  it 
would  assume  no  liability  for  an  ar- 
ticle exceeding  that  value^  and  that 
the  provision  was  a  good  defense  to 
an  action  to  recover  damages  for  an 
injury  to  an  article  of  greater  value 
than  that  stipulated  in  the  check.  See 
to  the  same  effect  Skipwith  v.  Great 
Western  R.  Co.  (1888)  69  L.  T.  N.  S. 
(Bug.)  520,  wherein  the  article  de- 
posited was  lost  by  misdelivery  to 
another  person. 

In  Lyons  v.  Caledonian  R.  Co.  [1909] 
S.  C.  1185,  46  Seoit«  L.  R.  848,  it  ap- 
peared that  a  hamper  was  deposited 
in  the  defendant's  luggage  room,  and 
the  depositor  received,  as  a  means  of 
identi'fieation,  a  check  which  contained 
a  provision  to  the  effect  that  the  de- 
fendant would  not  be  liable  for  an 
amount  in  excessr  of  a  specified  sum 
unless  the  value  of  the  luggage  was 
declared  an  additional  fee  paid.  The 
court  held  that  the  plaintiff  was  bound 
by  the  conditions  printed  on  the  check, 
and,'  not  having  complied  therewith, 
the  defendant  was  not  liable  for  the 
loss  of  the  hamper. 

In  Pepper  v.  South  Eastern  R.  Co. 
(1868)  17  L.  T.  N.  S.  (Eng.)  469,  the 
court  held  that  provisions  limiting  the 
liability  of  a  railroad  company  to  ar- 
ticles of  a  specified  value  checked  in 
its  parcel  room  were  a  good  defense 


to  an  action  fbr  damages  occasioned 
by  delay  in  delivering  the  article  on 
demand,  where  it  appeared  that  the 
delay  was  not  caused  by  the  wilful 
act  or  default  of  the  company. 

But  in  Parker  v.  South  Eastern  R. 
Co.  (1877)  46  L,  J.  C.  P.  N.  S.  (Eng.) 
768,  L.  R.  2  C.  P.  Div.  416,  36  L.  T. 
N.  S.  640,  25  Week.  Rep.  564,  it  ap- 
peared that  tiie  plaintiff  deposited 
luggage  in  the  defendant's  cloak  room 
and  in  return  received,  on  the  pairment 
of  a  small  sum,  a  receipt  containing 
certain  printed  limitations  of  the  com- 
pany's liability.  It  appeared  further 
that  the  depositor  did  not  read  these 
conditions.  The  court  held,  relative 
to  the  question  of  the  bailor  being 
bound  by  the  stipulations  on  the  re- 
ceipt, that  the  proper  direction  to 
leave  to  the  jury  in  such  a  case  was 
that,  if  the  person  receiving  the  tick- 
et did  not  see  or  know  that  there  was 
any  writing  on  the  ticket,  he  was  not 
bound  by  the  conditions;  that  if  he 
knew  there  was  a  writing,  and  knew 
or  believed  that  the  writing  contained 
conditions,  liien  he  was  bound  by  the 
conditions ;  that  if  he  knew  there  was 
writing  on  the  ticket,  but  did  not 
know  or  believe  that  the  writing  con- 
tained conditions,  nevertheless  he 
would  be  bound,  if  the  delivering  of 
the  ticket  to  him  in  such  a  manner 
that  he  could  see  there  was  writing  on 
it  was,  in  the  opinion  of  the  jury,  rea- 
sonable notice  that  the  writing  con- 
tained conditions.  Among  other 
things,  the  court  said:  "Now  the 
question  we  have  to  consider  is  wheth- 
er the  railway  company  were  entitled 
to  assume  that  a  person  depositing 
luggage,  and  receiving  a  ticket  in  such 
a  way  that  he  could  see  that  some 
writing  was  printed  on  it,  would  un- 
derstand that  the  writing  contained 
the  conditions  of  contract,  and  this 
seems  to  me  to  depend  upon  whether 

,  people  in  general  would  in  fact,  and 
natiirally,  draw  that  inference.  The 
railway  company,  as  it  seems  to  me, 
must  be  entitled  to  make  some  assump- 

!  tions  respecting  the  person  who  de- 
posits luggage  with  them;  I  think 
they  are  entitled  to  assume  that  he 
can  read,  and  that  he  understands  the 
English,  language,  and  that  he  pays 
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such  attention  to  what  he  is  about  as 
may  be  reasonably  expected  from  a 
person  in  such  a  transaction  as  that 
of  depositing  luggage  in  a  cloak  room. 
The  railway  company  must,  however, 
take  mankind  as  they  find  them,  and  if 
what  they  do  is  sufficient  to  inform 
people  in  general  that  the  ticket  con- 
tains conditions,  I  think  that  a  partic- 
ular plaintiff  ought  not  to  be  in  a 
better  position  than  other  persons  on 
account  of  his  exceptional  ignorance 
or  stupidity  or  carelessness.  But  if 
what  the  railway  company  does  is  not 
sufficient  to  convey  to  the  minds  of 
people  in  general  that  the  ticket  con- 
tains conditions,  then  they  have  re- 
ceived goods*  on  deposit  without 
obtaining  the  consent  of  the  persons 
depositing  them  to  the  conditions  lim- 
iting their  liability.'^ 

In  at  least  one  case,  however,  in  ad- 
dition to  the  reported  case  (Dodge  v. 
Nashville,  C.  &  St.  L.  R.  Co.  ante, 
1229)  it  has  been  held  that,  in  the  ab- 
sence of  proof  of  express  knowledge 
on  the  part  of  the  bailor  of  the  pro- 
visions of  a  clause  or  notice  limiting 
liability,  printed  on  the  duplicate  par- 
cel check,  the  liability  of  the  carrier 
is  not  affected  by,  such  clause  or  no- 
tice. Thus,  in  Ifealy  v.  New  York 
C.  A  H.  R.  R.  Ca  (1912)  153  App. 
Div.  51^  138  N.  Y.  Supp.  287,  affirmed 
in  (1914)  210  N.  Y.  646, 105  N.  £.  1086, 
an  action  to  recover  the  value  of  a 
handbag  and  contents,  it  appeared 
that  the  plaintiff  checked  the  bag  at 
a  parcel  room  conducted  by  the  de- 
fendant in  one  of  its  principal  stations, 
and  received  in  receipt  thereof,  and 
on  pajrment  of  a  nominal  charge  of 
10  cents,  a  duplicate  check,  on  which 
was  printed,  among  other  things,  the 
following  stipulation:  'The  depos- 
itor in  accepting  this  duplicate  coupon 
expressly  agrrees  that  the  company 
shall  not  be  liable  to  him  or  her  for 
any  loss  or  damage  of  any  piece  to 


an  amoiuit  exceeding  $10.''  This  con- 
dition was  in  fine  print  with  the  ex- 
ception of  the  last  two  words,  and  the 
plaintiff,  on  receiving  the  cheek,  did 
not  read  it  or  otherwise  receive  notice 
of  the  provision,  but  placed  the  coupon 
in  his  pocket.  Subsequently  he  re- 
turned and  demanded  his  bag,  but 
found  that  through  the  mistake  of  the 
person  in  charge  of  the  parcel  room 
the  coupons  had  been  mismatched  and 
his  bag  had  been  delivered  to  anoth- 
er. The  court  held  that  the  relation 
between  the  parties  was  that  of  bailor 
and  bailee  for  a  mutual  benefit,  and 
therefore  that  '  the  defendant  was 
obliged  to  exercise  that  degree  of  care 
in  the  safe-keeping  of  the  goods  in- 
trusted to  it  that  a  reasonably  careful 
man  would  exercise  in  regard  to  sim- 
ilar goods  of  his  own,  and  that  the 
condition  printed  on  the  receipt  was 
illegal  and  void,  as  impairing  this  ob- 
ligation imposed  on  the  bailee.  The 
court  said :  '1  think  that  the  decision 
of  this  appeal  should  be  placed  upon 
the  broader  ground  that,  under  the 
circumstances  disclosed  by  the  record, 
the  unreasonable  condition  printed 
upon  the  coupon  atten^>ting  to  limit 
the  liability  of  the  defendant  to  not 
exceeding  $10  was  void.  Had  notice 
been  given  by  the  bailee  to  the  bailor 
of  the  condition  limiting  the  liability 
of  the  former,  and  the  latter  then  seen 
fit  to  enter  into  the  bailment,  a  differ- 
ent question  would  be  presented.  But 
in  the  case  at  bar  no  notice  whatever 
was  given  to  the  bailor  of  the  exist- 
ence of  this  condition,  i^either  was 
there  anything  connected  with  the 
transaction,  which  was  for  the  mutual 
benefit  of  both  parties,  which  would 
tend  in  any  way  to  suggest  to  a  rea- 
sonably prudent  man,  or  lead  him  to 
suspect,  the  existence  of  such  a  spe- 
cial contract,  or  tend  to  put  him  on 
guard  or  on  inquiry  relative  thereto.** 


J 


>  HAGBRSTOWN  v.  HAGERSTOWN  R.  CO.  12S9 

(it*  Mi.  t$t,  91  Atl  i7«.) 

HAYOR  AND  COUNCIL  OF  HAGERSTOWN,  Appt, 

•  V. 

HAGERSTOWN  RAILWAY  COMPANY  of  Washington  County, 

Maryland. 

Iforyteftd  Court  of  AppeaiO'^  March  8 If  191^. 
03&  lia.  183,  91  Atl.  170.) 

Estoppel  —  manidpal  corporation  —  removal  of  electric  plant  from  street. 

A  municipal  corporation  which,  under  statutory  authority,  permits  a 
street  railway  company,  as  assignee  of  rights  granted  an  individual,  to 
erect  a  plant  to  furnish  light  to  it  and  its  inhabitants  and  maintain  the 
same  for  a  number  ol  years^  is  estopped  to  revoke  the  Hcense  and  compel 
a  removal  of  the  poles  from  the  street  on  the  theory  that  its  consent  was 
invalid  because  the  original  grantee  was  not  a  corporation  as  required  by 
statute,  and  the  assignee  did  not  secure  municipal  consent  to  operate  the 
plant  as  required  by  statute  after  it  secured  diarter  authority  to  conduct 
such  business. 

[See  note  on  this  question  beginning  on  page  1248.] 


Appeal  by  ieomplainant  from  a  decree  of  the  Circuit  Court  for  Washing- 
ton County  (Henderson,  J.)  dismissing  a  bill  filed  to  enjoin  defendant 

from  erecting  or  replacing  poles  in  the  city  streets  and  stringing  wires 
thereon  for  the  purpose  of  conducting  an  electric  light  and  power  business. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr,  S.  &  Field,  for  sK^Uant:  Meal^y  v.  Hagerstown,  92  Md.  753, 

Defendant  could  not  plant  poles  in  48  Atl.  746;  Somerset  County  V.  Poco- 

the  streets  without  the  eonsent  of  th^  moke  Bridge  Co.  109  Md.  1,  71  Atl. 

municipal  authorities.  462,  16  Ann.  Cas.  874. 

Northern  C.  R.  Co.  v.  Baltimore,  21  Mr.  Alexander  R.  Hagner  also  for 

Md.  93;  Baltimore  County  Water  &  appellant. 

Electric  Co.  v.  Baltimore  County,  106  Messrs.  Carey,  Piper,  &  Hail,  for 

Md.  102,  66  Atl.  84.  appellee: 

Consent  of  the  municipal  autlieri-  The  Powell  Bvans  ordinance  of  May 

ties  of  Hagerstown  could  only  be  >giSr<>  10,  1896,  created  a  valid  franchise  by 

en  by  ordinance.  which  the  said  Evans  and  his  assigns 

Levin  v.  Hewes,  118  Md.  624,  86  AtL  (Hagerstown  Railway  Company)  ac- 

233;  Jacksonville  v.  Ledwith,  26  tTla.  quired  the  perpetual  right  to  use  the 

196,  9  L.R.A.  69,  23  Am.  St.  Rep.  558,  streets,  etc.,  odC  Hagerstown  for  the 

7  So.  885;  1  McQuillin,  Mun.  Corp.  §  purpose  of  furnishing  electric  light 

173 ;  Pumell  v.  McLane,  98  Md.  592,  and  power  to  its  citizens. 

66  Atl.  BSO ;  Lake  Roland  Elev.  R.  Co.  Northern  C.  R.  Co.  v.  Baltimore,  21 

V.  Baltiniore,  77  Md.  885^  20<L.RUL  126^  Md;  93 ;  Sinclair  v.  Baltimore,  59  Md. 

26  Atl.  610;  Lake  Shove  &  M.  8.  B.  Co.  592;  Baltimore  Trust  ft  G.  Co.  v.  Bal- 

V.  Ohio,  178  U.  S.  294,  48  L.  ed.  705,  timore,  64  Fed.  158,  reversed  in  166  U. 

19  Sup.  Ct.  Rep.  465;  Chicago^  B.  &  Q.  S.  673,  41  L.  ed.  1160,  17  Sup.  Ct.  Rep. 

R.  Co.  V.  Illinois,  200  U.'  S.  592,  50  696;       Owensboro      v.     Cumberland 

L.  ed.  609,  26  Sup.  Ct.  Rep.  341,  4  Ann.  Teleph.  &  Teleg.  Co.  230  U.  S.  68^  67, 

Cas.  1176;  Mealey  v.  Hagerstown,  92  69,  74,  67  L.  ed.  1389,  1894,  1895,  1897, 

Md.  760,  48'  Atl.  746.  33  Sup.  Ct.  Rep.  988 ;  Southern  Bell 

The  ci^  is  not  estopped  from  set"-  Teleph.  A  Teleg.  Co.  v.  Mobile,  162 

ting  up  that  its  agent  wlio  attempted  Fed.  523 ;  Morristown.  v.  East  Tennes*- 

to  aet  had  no  pdwer  to  act  because  the  see  Teleph.  Co.  58  C  C.  A  182,  115 

appellee  may  have  spent  money  on.  the  Fed.  304;  Elliott,  Roads  &  Streets,  3d 

faith  of  the  unauthorized  act.,  ed.  §  505;  Baltimore  v.  Scharf,  54  Md. 


1240 


AMERICAN  LAW  REPORTS,  AHNOTATED. 


[7  A.LJL 


499;  City  R.  Co.  v.  Citizens'  Street  R. 
Co.  166  U.  S.  557,  567,  41  L.  ed.  1114, 
1118,  17  Sup.  Ct.  Rep.  653;  East  Ten- 
nessee Teleph.  Co.  v.  Frankfort,  190 
Fed<  346 ;  Chesapeake  &  P.  Teleph.  Co. 
V.  Baltimore,  89  Md.  689,  43  AtL  784, 
44  Atl.  1033. 

Entirely  apart  from  the  Powell 
Evans  franchise  the  railway  company 
has  a  perpetual  right  and  franchise  to 
use  the  strets  of  Hagerstown  for  an 
electric  light  and  power  business. 

Joyce,  Elecric  Law,  §  355a;  Bar- 
hite  V.  Home  Teleph.  Co.  60  App,  Div. 
25,  63  N.  Y.  Supp.  669;  Michigan 
Teleph.  Co.  v.  Benton  Harbor,  121 
Mich.  512,  47  L.R.A.  104,  80  N.  W.  387; 
Consolidated  Gas  Co.  v.  Baltimore 
County,  98  Md.  689,  57  Atl.  29;  Balti- 
more Trust  &  G.  Co.  V.  Baltimore,  64 
Fed.  163;  Hooper  v.  Creager,  84  Md. 
195,  35  LR.A.  202,  85  Atl.  967,  1103, 
86  Atl.  359 ;  Whitman  v.  SUte,  80  Md. 
410,  31  Atl.  325;  Keaebey,  Electric 
Wires,  2d  ed.  §  50;  Anne  Arundel 
County  V.  United  R.  &  Electric  Co.  109 
Md.  377,  72  Atl.  542. 

Equity  and  good  conscience  will  not 
permit  the  city,  after  acquiescence  in 
the  railway  ^company's  use  of  its 
streets  for  a  period  of  fifteen  years, 
at  this  late  date,  to  question  its  right 
to  use  the  same. 

People  ex  rel.  Beardsley  v.  Rock  Is- 
land, 215  111.  488,  106  Am.  St.  Rep. 
179,  74  N.  E.  437;  Dakota  Cent.  Tel- 
eph. Co.  v.  Huron,  165  Fed.  226;  Mis- 
souri River  Teleph.  Co.  v.  Mitchell, 
22  S.  D.  191,  116  N.  W.  67;  People 
ex  rel.  New  York  &  R.  Gas.  Co.  v. 
Cromwell,  89  App.  Div.  291,  85  N.  Y. 
Supp.  877;  Louisville  v.  Cumberland 
Teleph.  it  Teleg.  Co.  224  U.  S.  649,  662, 
56  L  ed.  934,  940,  32  Sup.  Gt.  Rep.  572 ; 
Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R. -Co.  167  Pa.  62,  27 
L.R.A.  766,  >46  Am.  St.  Rep.  659,  31 
Atl.  468;  Atlanta  v.  Gate  City  Gaslight 
Co.  71  Ga.  106 ;  Bradford  v.  New  York 
&  P.  Teleph.  &  Teleg.  Co.  206  Pa.  682, 
66  AtL  41 ;  Pembroke  v.  Canada  C.  R. 
Co.  3  Ont.  Rep.  603;  Chicago,  R.  I.  ft 
P.  R.  Co.  V.  Joliet,  79  111.  25;  Chicago 
&  N.  W.  R.  Co.  V.  People,  91  111.  251; 
Raynolds  v.  Cleveland,  28  Ohio  C.  C. 
463,  affirmed  in  76  Ohio  St.  619,  81  N. 
E.  1182;  Spokane  Street  R.  Co.  v.  Spo- 
kane Falls,  6  Wash.  521,  S3  Pac.  1072; 
Wyandotte  Electric  Light  Co.  v.  Wyan- 
dotte, 124  Mich.  43,  82  N.  W.  821 ;  Chi- 
cago V.  Union  ^tock  Yards  &  Transit 
Co.  164  111.  224,  36  L.R.A.  281,  46  N.  E. 
430;  Sanitary  Dist.  v.  Metropolitan 
West  Side  Elev.  R.  Co.  241  111.  622,  89 


N.  E.  800;  London  Mills  v.  White,  206 
111.  289,  70  N.  E.  313;  Gity  R.  Co.  v. 
Citizens'  Street  R.  Co.  166  U.  S.  567, 
41  L  ed.  1114,  17  Sup.  Ct.  ^.  653; 
State  eat  rel.  Grtnsfelder  v.  Spokane 
Stroet  R.  Co.  19  Wash.  518,  41  L.RJL 
615,  67  Am.  St.  Rep.  739,  53  Pac.  719; 
Jordan  v.  Washii^gton  &  C.  R.  Co.  25 
Pa.  Super.  Ct.  564. 

Thomas,  J.,  delivered  the  opinion 
of  the  court : 

The  appeal  in  this  case  is  from  a 
decree  of  the  circuit  court  for  Wash- 
in^rton  county  dismissing  the  bill  of 
complaint  of  the  mayor  and  council 
of  Hagerstown  to  enjoin  ^e  Hagers- 
tovm  Railway  Company  of  Wash- 
ington county,  Maryland,  from 
erectiner  or  replacing  poles  in  the 
streets,  etc.,  of  Hagerstown  and 
stringing  wires  thereon  for  the  pur- 
pose of  supplying  light  and  power  to 
the  citizens  of  that  city,  and  from 
furnishing  electric  light  and  power 
therein.  The  case  was  heard  upon 
bill,  answer,  and  evidence,  and 
while  there  is  very  little,  if  any,  dis- 
pute as  to  the  material  facts,  a 
statement  of  them  is  necessary  for  a 
clear  and  accurate  presentation  of 
the  propositions  involvted. 

The  charter  of  Hagerstown  (§§ 
171  and  182  of  article  22  of  the 
Code  of  Public  Local  Laws  of  1888) 
provided  that  the  mayor  and  council 
should  have  power  to  pass  all  ordi- 
nances necessary  for  the  good  gov- 
ernment of  the  town;  to  prevent, 
remove,  and  abate  all  nuisances  or 
obstructions  in  or  upon  the  streets, 
alleys,  etc.;  ''to  make  and  establish 
grades  upon  the  streets  and  high- 
ways of  the  town;"  to  cause  the 
sidewalks  along  the  streets  to  be 
graded  and  paved  and  ''curbs  to  be 
set  and  gutters  laid;''  to  grant 
licenses  to  hawkers  and  peddlers, 
and  regulate  the  sale  of  wares  and 
merchandise  on  the  streets ;  to  regu- 
late and  tax  carriages  and  other 
vehicles  used  in  the  town;  and  to 
provide  for  laying  out,  opening, 
closing,  etc.,  any  street,  etc.,  in  the 
town.  Section  183  yrovideo  for  the 
iq)pointment  of  ilneet  eommiasioD* 
ers,  who  are  lecpiirad  to  elect  one  of 
their  nimiber  as  president,  to  keep 
a  full  and  accurate  recoM  of  aU 
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their  proceedings,  and  to  reiiorfc 
evei^  thiee  months  to  the  mayor 
and  council  an  itemized  account  of 
all  money  eiopended  by  them.  The 
clerk  of  the  may»r  jmd  oomicil  is  re- 
quired to  serve  as  ''derk  oi  the 
board  of  street  commiBsiohers"  who 
have  charge  of  the  repairs  and  inif 
provements  of  the  stre^s^  sUleysy 
etCi,  aad,  by  §  Idl  and  the  Act  of 
1892,  chap.  66,  are  given  control  of 
the  lighting  of  the  toWn,  with  powers 
to  provide  the  material,  employ  the 
necessary  labor,  and  make  all  need-, 
ed  provisions  therefor,  and  the  fw*^ 
ther  power  '^to  conteaet  with  an^ 
person,  corporation,  or  assotii^esi 
for  such  lighting,''  provided  that  tbs 
cost  of  lighting  under  any  contract 
does  not  exc^  $5,000  per  year, 
and  the  contract  is  not  made  for  a 
longer  period  than  ten  years. 

In  1898,  the  board  of  street  com«- 
missiQiDers  entered  into  a  contact 
with  the  Sehuyler  Elleetrie  Ck>mpany 
for  the  lighting  of  the  streets  of  the 
city.  On  tiie  10th  of  May,  1895,  the 
mayor  and  council  passed  an  ordi* 
nance  authorizing  Powell  Gvans, 
his  heirs  and  assigns,  ^^for  the  pur- 
pose of  supplying  electric  current 
for  aU  purposes,  to  erect  and  main* 
tain  poles  on  all  streets,  alleys,  and 
dty  propetrties  within  the  city  lim-^ 
its  of  Hagerstown,  and  to  string 
and  maintain  electrical  conductors 
and  other  wires,  and  to  place  and 
maintain  all  necessary  apparatus  on 
said  poles  for  said  purposes ;  .  .  . 
to  make  connections  wkii  all  buiid^ 
ings  in  the  dty  limits,  and  erect  and 
maintain  in  the  dty :  limits  power 
plants  for  providmg  for  the  distri*- 
bntion  of  dedtrie  cvirreiit;'''to  con^ 
nect  with  any  system  or  systems' 
outside  of  the  dty  limits  for  sup^' 
plying  eJ^trie  current;  and  to  sell, 
lease,  or  rent  electric  current  and' 
ss^paratus  for  making  use  of  the» 
sanfie;  ''provided  that  dectric  cur-, 
rent  for  motive  power  for  machin- 
ery be  supplied  in  the  .  city  oft 
Hagerstown  as  a  necessary  condi- 
tion of  the  use  of  the  posters  c(m-^ 
ferred  in  this  ordinance/'  Section 
2  of  the  ordinltnce  prptided  that 
the  kjoation  eft  the  pedes  should  b^ 


approved  by  a  committee  consisting 
of  tile  mayor  and  two  members  of 
Uie  city  conncil,  to  be  sdeeted  by 
the  mayor,  who  were  aothorized  to 
order  the  location*  of  the  poles  to  be 
ehanged,  Secti<m  8  required  Evans, 
his  hdrs  and  asdgns^  to  enter  into 
a  bond  to  remove  the  poles  if  they 
were  not  used  'in  one  year  after 
erection  for  supplying  electric  cur- 
rent," etc.  By  I  4  the  mayor  and 
€ity  council  reserved  the  ri^t  to 
string  on  said  poles  the  wires  con- 
nected with  the  fire  alarm  system  of 
the  city,  andi}rovided  that  the  fran- 
chise granted  by  said  ordinance  was 
to  be  accepted  upon  that  condition, 
and  §  6  authorized  Evans,  his  hdrs 
and  asdgns,  to  purchase,  etc.,  any 
system  for  supplying  electric  cur- 
rent then  "constructed  in  the  city 
limits,"  and  authorizing  the  corpo* 
ration  owning  any  such  system  to 
sell  the  same  to  Evans,  his  hdrs  or 
assigns. 

Powell  Evans  entered  into  a  con- 
tract with  the  Schuyler  Electric 
Compiany  for  the  purchase  of  its 
plant,  contracts,  etc.,  and  on  the  11th 
day  of  November,  1896,  the  board  of 
street  commissioners  passed  an  or- 
der in  which,  after  referring  to  the 
contract  made  with  the  Schuyler 
company,  and  reciting  that  said 
company  had  contracted  to  sell  its 
plant,  franchises,  contracts,  ^.,  to 
Bivans,  it  was  ordered  thttt  the  fd- 
lowing  contract  "take  the  piaee"  of 
the  contract  which  the  board  had 
entered  into  with  the  Sdiuyler  Comw 
pany.  The  contract  referred  to  in 
the  order  was  exeouted  on  the  11th 
of  November,  1895^  by  Evans  and 
the  street  commissionears.  It  provid- 
ed that  Evans  should  "have  the  con- 
tract for  lighting  the  streets  .  .  . 
vnth  the  Schuyler  or  any  other 
equally  as  good  systrai-'  for  the 
term  of  five  years,  beginning  on  or 
before  January  1, 1896,  as  set  out  in 
said  order,  provided  Evans,  in  the 
meantime,  purchased,  by  dMd  duly 
necorded,  the  "present  electric  plant 
complete  in  iMs  dty,''  and  "has 
given''  a  bond  to  the  commissioners, 
in  the  penalty  of  $5,000,  to  secure 
the  f aitiif ul  performance  of  his  con« 
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tract*  After  specifying  the  kind  of 
lights  to  be  furnished,  the  amount 
to  be  paid  by  the  city  for  each  light, 
that  the  lights  were  to  be  located 
and  maintained  on  good  wooden 
poles,  etc.,  satisfactory  to  the  com** 
missioners,  at  the  points  on  the 
streets  where  they  were  then  locat- 
ed, unless  otherwise  ordered  by  the 
conmiissioners,  and  that  the  com- 
nussioners  should  designate  the 
places  at  which  new  lights  were  tx> 
be  located,  the  contract  further  pro- 
vided that  Evans  should  also  f ur-^ 
nish  and  maintain  in  the  city  "an 
incandescent  lighting  system,"  satis- 
factory  to  the  street  commissioners, 
''of  not  less  than  1,200  lights,  for 
commercial  and  private  purposes," 
and  furnish  lights  to  consumers  in 
the  city  on  terms  not  to  exceed  the 
rates  therein  stated,  and  that  Evans 
should  have  the  right  to  sell  ''his 
property  and  rights  in  Hagers- 
town,"  including  his  rights  under 
that  contract,  and  to  have  his  bond 
released,  provided  his  assignee  gave 
a  bond  in  the  penalt^r  of  1(5,000  for 
the  faithful  performance  of  said 
contract. 

The  appellee,  the  Hagerstown 
Railway  Company,  was  incorporat- 
ed under  the  General  Incorporation 
Law  in  1896  for  the  purpose  of  con- 
structing and  operating  a  passenger 
railway  in  Hagerstown  and  Wash- 
ington county.  Its  charter  was 
amended  by  the  Act  of  1896,  chap. 
419,  which  authorized  the  company 
to  issue  bonds  and  to  acquire  by  pur- 
chase or  condemnation  land  neces- 
sary for  the  construction  of  its  rail- 
way. Section  111  of  article  28  of 
the  Code  of  1888  was  amended  by 
the  Act  of  1894,  chap.  308  (Code 
1904,  art.  28,  §  143),  so  as  to  pro- 
vide that  any  electric  light  company 
formed  under  that  article  should 
have  the  power  to  manufacture,  fur- 
nish, and  sell  electric  light  and  pow- 
er in  .any  city  or  town  of  Kent,^ 
Somerset,  Carroll,  Montgomery^  or 
Washington  counties  for  lighting 
the  streets,  roads,  public  or  private 
buildings,  or  for  metive  power  or 
other  purposes^  and  authority  to 
build  its  lines  along  and  upon  the 


streets,  roads,  etc.,  subject  to  such 
ordinances  as  might  be  passed  by 
any  city  or  town  for  filling  up  or  re- 
storing such  streetli  or  roads  to  their 
normal  conditioii,  provided  that  ''in 
the  construction,  maintenance,  re- 
moval and  repair  of  all  such  Hnes 
and  appliances  in  Washington 
county,  the  same  diall  be  done  under 
such  regulations  as  the  mayor  and 
city  council  of  Hagerstown,  or  the 
county  oommissiGhers  of  said 
county^  having  jurisdiction,  shall 
prescribe."  On  the  28th  of  Febru- 
ary, 1898,  the  certificate  of  incorpo- 
ration of  the  appellee  was  amended 
under  the  provisions  of  the  General 
Incorporation  Law,  and  the  new 
certificate  declared  that  the  corpo- 
ration was  formed  for  the  purpose 
of  constructing  and  operating  a 
railway,  ^ete.,  and  also  ''for  the  pur- 
pose of  manufacturing,  generating, 
seUingt  and  furnishing  electricity 
for  lighting,  heating,  power,  and 
other  purposes,  and  to  buy,  pur- 
chase, construct^  build,  equip,  and 
operate  such  plants,  works,  and  ma- 
chinery as  may  be  necessary  for 
such  purposes."  The  railway  com- 
pany then  acquired  by  assignment 
the  electric  plant,  contracts,  and 
franchises  of  Powell  Evans  in 
Hagerstown,  and  on  the  1st  day  of 
March,  1898^  executed  its  bond  to 
the  mayor  aJid  council  of  Hagers- 
town, ia  the  penalty  of  $6,000,  for 
the  faithful  performance  by  it  of 
the  contract  between  Bvans  and  the 
board  of  street  commiasioners.  On 
the  29th  of  March,  1898,  the  board 
of  street  commissioners  passed  the 
following  resolution:  "Whereas, 
Powell  EiVans  has  sold  to  the  Hag- 
erstown Railway  Company  of  Wash- 
ington county,  SforylMid,  the  elec- 
tric light  jAsxit  in  Hagerstown  and 
has*  raquested  the  board  of  street 
commissioners  to  accept  the  bond  of 
the  said  railway  company  in  the 
talty  of  $6,000  in  lieu  of  a  bond 
led  by  him^  the  said  Powell  Evans. 
Now,  therefore,  be  it  resolved,  that 
the  board  of  ^  street  commissioners  of 
Hagerstown,  Maryland,  do  hereby 
accept  the  bond  of  the  Hagerstown 
Bailway  Company  of  Washington 
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county,  Maryland^  principal,  and 
the  Fidelity  &  Deposit  Company  of 
Baltimore,  Maryland,  as  surety,  in 
the  penalty  of  $5,000  in  lieu  of  the 
bond  heretofore  accepted  by  the 
said  board  of  street  commissioners 
from  Powell  Evans  and  now  on  file 
in  the  office  of  the  mayor  and  coun- 
eil  of  Hagerstown,  and  that  the  con- 
tractual obligations  now  existing;  by 
and  between  Powell  Evans  and  the 
board  of  street  commissioners  are 
hereby  accepted  by  the  board  of 
street  commissioners,  to  be  per* 
formed  and  earned  out  by  and  on 
the  part  of  the  Hagerstown  Railway 
Company  of  Washington  county, 
Maryland,  in  lieu  of  the  said  Powell 
EiVans,  and  as  referred  to  in  the 
bond  filed  by  the  Hagerstown  Rail- 
way Company  of  Washington  coun^ 
ty,  Maryland,  and  being  a  part 
thereof." 

By  the  Act  of  1898,  chap.  479,  ap- 
proved April  9th,  entitled  ''An  Act 
to  Amend  the  Charter  and  to  Ex- 
tend the  Powers  of  the  Hagerstown 
Railway  Company  of  Washington 
County,  Maryland,  so  as  to  Confer 
upon  Said  Company,"  powers,  "in 
Addition  to  the  powers  heretofore 
granted,"  the  charter  of  the  appel- 
lee was  again  amended,  and  it  was 
provided  "that  the  said  company 
shall  have  the  right  to  carry  over  its 
railway  or  any  of  its  connections, 
for  hire,  express  matter,  and  mer- 
chandise, and  shall  also  have  power 
to  manufacture,  furnish,  and  sell  to 
persons  or  corporations  electric 
light,  electric  heat  and  power,  and 
to  contract  for,  and  to  furnish, 
dectric  light  for  lighting  streets, 
roads,  private  or  public  buildings  in 
said  county,  and  to  furnish  electric- 
ity for  motive  power  and  other  pur- 
poses, to  any  and  all  persons  and 
corporations ;  .  .  .  and  by  and 
with  the  consent  of  the  municipal 
auth6rities  or  town  officers,  in  any 
city,  or  town  in  said  county,  to  lay, 
purchase,  construct,  and  build  lines, 
conductors,  and  conduits  under, 
idong,  upon,  or  over  the  streets  or 
alleys  in  any  town  in  said  county, 
..  «  .  and  to  connect  said  lines, 
conductors,  and  conduits  with  any 


manufactory  or  private  buildings, 
lamps,  or  other  structures,  objects, 
cars,  or  conveyances  in  Washington 
county." 

After  the  assignment  by  Powell 
Evans  to  the  railway  company  of 
his  plant,  contracts,  etc.,  the  rail- 
way company  operated  that  plant, 
lighting  the  streets  and  furnishing 
Hght  and  power  to  the  citizens  of 
Hagerstown,  in  accordance  with  the 
provisions  of  the  ordinance  and  con- 
tract, until  the  fall  of  1898,  when  it 
built  a  new  and  very  much  larger 
plant  for  that  purpose.  After  the 
erection  of  the  new  plant  the  appel- 
lee continued  to  furnish  electricity 
for  lighting  the  streete  of  the  cily 
until  the  expiration  of  the  contract 
referred  to,  and  ever  since  it  pur- 
chased the  Evans  plant  it  has  been 
engaged  in  furnishing  light  and 
power  to  private  consumers  in  the 
city  and  suburbs  of  Hagerstown. 
During  that  time,  in  addition  to  the 
establishment  of  the  new  plant,  new 
poles  have  been  erected,  lines  have 
been  extended,  and  new  contracts 
have  been  obtained  for  furnishing 
light  and  power  to  individuals  and 
corporations.  The  poles  erected  or 
maintained  by  the  railway  com- 
pany for  8uppl3ring  light  and  power 
were  from  time  to  time  changed,  re- 
placed, and  painted  in  accordance 
with  resolutions  passed  by,  and  an 
agreement  with,  the  mayor  and 
council,  and  have  been  used  by  the 
city  in  connection  with  its  fire  alarm 
system. 

By  the  Act  of  1898,  chap.  381,  the 
mayor  and  council  of  Hagerstown 
were  authorized  "to  issue  bonds  to 
raise  a  sum  of  money  to  erect  a 
plant  for  the  purpose  of  supplying 
the  town  with  electric  light  and 
power,  or  either,  in  the  discretion  of 
the  mayor  and  council,"  and  by  the 
Act  of  1900,  chap.  75,  provision  was 
made  for  the  establishment  by  the 
city,  with  the  approval  of  a  major- 
ity of  the  voters  of  the  city,  of  an 
electric  lifi^t  plant  of  sufficient  ca- 
pacity to  light  the  streets  and  to 
supply  the  citizens  with  light.  The 
plant  was  completed  in  1902,  and 
since  then  the  mayor  and  council 
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have  been  furnishing  light  to  pri* 
vate  consumers  in  the  city.  In  1910 
and  1913,  the  mayor  and  council 
notified  the  railway  company  to, 
cease  furnishing  light  and  power  to 
the  citizens  of  Hagerstown,  and  to 
remove  all  poles  used  by  it  for  that 
purpose  from  the  streets  and  alleys 
of  the  city,  and  upon  the  failure  of 
the  railway  company  to  comply  with 
said  notices  the  mi^or  and  council 
on  the  17th  of  January,  1913,  filed 
a  bill  of  complaint  in  this  case  for 
an  injunction  as  we  have  stated. 

The  contentions  of  the  appellant 
are:  (1)  That  the  mayor  and 
council  had  no  power  to  pass  the 
Powell  Evans  ordinance,  and  that 
the  ordinance  is  void;  (2)  that  the 
Act  of  1894,  chap.  308,  did  not  con- 
fer upon  the  mayor  and  council  of 
Hagerstown  any  power  to  grant  a 
franchise  for  furnishing  electric 
light  and  power  in  the  city,  did  not 
give  any  right  to  Powell  Evans  be* 
cause  he  was  not  an  ''electric  light 
company,''  and  did  not  confer  any 
power  upon  the  railway  company 
because  at  the  time  that  act  was 
passed  the  railway  company  was  not 
an  ''electric  light  company  formed 
under''  that  article;  (8)  that  after 
the  railway  company  became,  by  an 
amendment  of  its  certificate  of  in- 
corporation, an  electric  light  com- 
pany, it  did  not  apply  to  the  mayor 
and  council  for  an  ordinance  pre- 
scribing the  regulations  under 
which  it  could  exercise  the  rights 
granted  by  the  Act  of  1894;  (4) 
that  after  the  passage  of  the  Act  of 
1898,  chap.  479,  the  railway  com- 
pany could  no  longer  exercise  l^e 
right  to  furnish  electric  light  and 
power  in  the  city  without  the  con- 
sent of  the  mayor  and  council,  which 
could  only  be  given  by  an  ordinance 
regularly  passed  for  that  purpose ; 
and  (5)  that  the  use  of  tiie  streets 
by  the  railway  company  for  the  pur- 
poses stated  is  a  trespass  and  a 
nuisance. 

Even  if  we  assume,  without  so  de- 
ciding»  that  the  P6well  Evans  ordi- 
nance is  void  as  a  grant  of  a  f  ran- 
dhise  to  use  the  streets  for  the  pur- 
pose of  furnishing  electric  light  and 


power  to  private  consumers,  that 
the  appellee,  after  the  amendment 
of  its  certificate  of  incorporation, 
failed  to  avail  itself  of  the  powers 
granted  to  electric  light  companies 
by  the  Act  of  1894,  and  that  after 
the  amendment  of  its  charter  by  the 
Act  of  1898  tiie  rights  and  powers 
thereby  grantj^  ^uM  cmly  be  exer- 
cised "with  the.  consent  of  the  mu- 
nicipal authociti«$s  or  town  officers" 
of  Hagerstown,  the  question  re- 
mains whettier  the  consent  referred 
to  in  that  act  must,  under  the  cir- 
cumstances discloiied  by  the  record, 
be  evidenced  by  an  ordinance  of  the 
mayor  and  council. 

It  is  not  necessary  to  determine 
in  this  case  whether  an  electric 
light  company,  with  such  authority 
as  was  granted  the  appdlee  by  the 
Act  of  1898,  must  secure  from  the 
mayor  and  council  of  Hagerstown 
an  ordinance  consenting  to  the  ex- 
ercise of  its  powers  before  attempt* 
ing  to  do  so,  and  the  <«ly  question 
we  need  determine  is  whether,  un- 
der all  the  circumstances,  the  city  is 
estopped  from  denying  that  its  con- 
sent was  obtained  by  the  appellee. 

Learned  counsel  for  the  appellant 
insist  that  the  eraotion  and  main- 
tenance of  the  poles  of  the  appellee 
in  the  streets  of  the  city  amount  to 
a  trespass  and  a  nuisance  which 
cannot  ripen  into  a  franchise,  and 
they  cite  cases  to  the  effect  that  an 
encroachment  upon  a  highway  can- 
not grow  by  prescription  into  a 
private  righ^  that  franchises  must 
be  obtain^  by  legislative  grants, 
and  that  a  municipal  corporation 
cannot  be  estopped  from  asserting 
that  it  had  no  power  to  grant  the 
particular  franchise.  Baldwin  v. 
Trimble,  85  Md.  396,  36  L.BJI.  489, 
37  Atl.  176 ;  Burnell  v.  McLpme^  98 
Md.  594,  56  Atl.  830;  Baltimore 
County  Water  &  Electric  Co.  v. 
Baltimore  County,  105  Md.  169,  6& 
Ati;  84;  Msaley  v.  Hagerstown,  92 
Md.  758,  48  AU.  746. 

In  the  case  of  Mteiey  v.  Hagers- 
town, supra^  the  court  said:  ''A 
municipal  corporation  may  set  up  a 
idea  of  ultra  vires  or  its  own  want 
of  power  under  its  charter  or  eon- 
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stituent  statute,  to  enter  into  a 
given  contract  or  to  do  a  given  act 
in  excess  of  its  corporate  powers  a«id 
authority/'  and  held  that  it  could 
not  be  estopped  from  doing  so  be- 
cause the  other  party  to  the  con- 
tract expended  money  ^'on  the  faith 
of  the  agreement."  The  rule  there 
stated  hu  not  been  questioned  and 
may  be  regarded  as  settled  in  this 
state.  Here,  however,  tiiere  is  no 
questidh  as  to  the  power  and  an- 
thoribu  ot  the  mayor  and  council  of 
Hagerotown  under  the  Act  of  1S98, 
chap.  479,  to  consent  to  the  exer- 
cise by  the  railway  company  of  the 
rights  therein  granted,  and  1^  ap- 
plicatimi  of  the  doctrine  of  equit- 
able estoppel  to  the  facts  of  this 
case  does  not  operate  to  confer  up- 
on the  mayor  and  council  powers 
not  vested  in  the  municipality  by  its 
charter  or  the  statute,  or  to  exact 
from  it  rights  and  privileges  it  had 
no  power  to^gtant.  The  Act  of  180B 
expressly  authorized  the  railway 
company  to  eract  its  poles  and  fur- 
nish light  and  power  in  the  eity  with 
the  consent  of  the  '^municipal  au- 
thorities,'' hxuk  the  authority  of  the 
mayor  and  coimcil  to  give  that  con- 
sent cannot  be;  and  is  not,  disputed. 
The  distinction  between  a  case  in 
which  the  municipality  has  the 
power  to  grant  the  franchise  in 
question,  and  a  ease  in  which  it  has 
no  such  authority,  is  well  recog- 
nized. It  is  said  in  4  McQuillin, 
Mun.  Corp.  §  1687,  ''that  a  munici- 
pality cannot  be  estopped  to  ques- 
tion the  use  of  its  streets  without  a 
franchise,  or  the  validity  of  a  fran- 
chise, where  it  has  no  power  to 
grant  such  a  franehise.  ;  .  .  On 
the  other  hand,  if  a  municipality 
has  the  power  to  grant  a  franchise, 
and  a  public « service  company  uses 
the  streets  with  the  knowledge  of 
the  municipality,  the  latter  may  be 
estopped  to  questieii  the  right  to  use 
the  streets  without  a  franchise,  or 
the  validity  of  the  franchise  granted 
where  it  does  not  violate  statutory 
or  charter  requirements.  For  in- 
stance, a  municipality,  which  has 
acquiesced  for  years  in  tiie  use  of  its 
streets  by  a  public  service  company, 
which  has  spent  thousands  of  dol- 


lars in  connection  with  such  use, 
and  which  has  received  the  benefits 
of  such  use  of  the  streets  and  has 
regulated  the  use  and  levied  licenses 
and  granted  permission  as  to  certain 
uses,  cannot  contest  the  right  of  the 
company  to  use  the  streets.  Like- 
wise acquiescence  by  a  municipality 
in  the  use  of  streets  by  a  railroad 
company,  pursuant  to  a  grant  of 
such  right  by  the  legislature,  pre- 
cludes the  municipality  from  object- 
ing thereto." 

In  8  Dillon,  Mun.  Corp.  5th  ed.  § 
1242,  Judge  Dillon  says:  ''And  if 
the  municipality  has  the  power  to 
gTBXit  such  right  or  franchise,  and  a 
corporation,  believing  and  assum- 
ing that  it  has  the  consent  or  grant 
of  the  municipality,  has,  with  the 
knowledge  of  the  proper  municipal 
authorities,  proceeded  to  exercise 
the  right  or  franchise,  and  has  con- 
structed, maintained,  and  ofperated 
its  works  and  appliances  in  the  city 
streets,  the  municipality  wiU,  in  a 
proper  case,  be  estopped  by  the  acts 
and  conduct  of  its  officers  and  rep- 
resentatives in  knowingly  permit- 
ting and  acquiescing  in  the  use  and 
occupation  of  the  streets,  from  as- 
serting the  invalidity  of  the  grant 
of  the  franchise,  so  far,  at  least,  as 
concerns  its  own  failure  to  pass  an 
ordinance  or  take  steps  necessary  to 
effectuate  the  grant." 

The  same  principle  has  been  re- 
peatedly recognized  and  applied  by 
this  court.  Baldwin  v.  Trimble,  su- 
pra; Arey  v.  Baer,  112  Md.  541,  76 
Atl.  843;  Oushwa  v.  Williamsport, 
117  Md.  806, -83  Atl.  889;  Whitting- 
ton  V.  CrisfiM,  121  Md.  887,  88  Atl. 
282.  In  Baldwin's  Case,  Chief 
Judge  McSherry,  after  stating  that 
an  encroachment  upon  a  highway 
can  nevOT  grow  1^  presoription  into 
a  private  right,  said  that  tliat  rule 
was  in  perfect  harmony  with  the 
doctrine  that  an  equitable  estoppel 
may  be  asserted  even  against  the 
public  in  favor  of  individuals,  where 
joadice  requires  it,  and  quoted  the 
statement  of  Judge  Dillon  (2  Dill. 
Mun.  Corp.  2d  ed.  §  438)  that 
'ijiere  is  no  danger  in  recognizing 
the  principle  of  an  estoppel  in  pais 
as  applicable  to  such  cases,  as  this 
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leaves  the  court  to  decide  the  ques- 
tion, not  by  the  mere  lapse  of  time, 
but  by  all  the  circumstances  of  the 
case,  to  hold  the  public  estopped  or 
not,  as  right  and  justice  may  re- 
quire." 

In  Arey^s  Case,  Judge  Burke  said : 
'The  statute  has  long  since  become 
a  complete  bar  to  the  assertion  by 
anyone  against  the  appellees  of 
rights  in  the  alley,  and,  if  it  be  con- 
ceded that  it  were  a  public  alley, 
under  the  circumstances  of  the  case 
an  equitable  estoppel  would  be 
created  against  the  public  to  assert 
a  right  to  the  use  of  the  highway.'' 

In  Cushwa's  Case,  Chief  Judge 
Boyd  refers  with  approval  to  the 
statement  of  the  court  in  Baldwin's 
Case,  imd  in  Whittingbm's  Case  the 
court  adopts  Judge  Dillon's  state- 
ment of  the  principle  in  the  4th  edi- 
tion of  his  work  (§  675) .  It  is  true 
that  in  Baldwin's  Case  there  was 
eyidence  of  an  abandonment  of  the 
highway,  but  the  principle  an- 
nounced is  not  founded  upon  an 
abandonment  of  a  street  or  high- 
way, and  may  be  applied  whenever, 
under  all  the  circumstances,  justice 
requires  it.  Nor  does  the  doct^ne 
conflict  with  the  rule  stated  in  Pur- 
jxell  v.  McLane,  98  Md.  694,  56  Atl. 
830,  and  Baltimore  County  Water  & 
Electric  Co.  v.  Baltimore  Co.  106 
Md.  159,  66  Atl.  34,  that  the  asser- 
tion of  the  existence  of  a  franchise 
must  be  supported  by  a  grant  from 
the  municipality  or  lejgrislature.  It 
rests  upon  the  principle  that  the 
municipality  may,  in  obedience  to 
the  demands  of  justice,  be  estopped 
by  its  own  conduct,  or  the  conduct 
of  its  officers,  from  denying  the 
existence  or  validity  of  such  a  grant. 

Numerous  c^ses  from  other  juris- 
dictions support  the  rule,  and  many 
of  them  are  cited  in  the  briefs  of 
counsel  for  the  appellee;  but  the 
principle  is  so  clearly  approved  in 
this  state  that  only  a  few  of  them 
are  referred  to  here.  In  the  case  of 
People  ex  rel,  Beardsley  v.  Rock 
Island,  216  III.  488,  106  Am.  St.  Rep. 
179,  74  N.  E.  437,  the  supreme  court 
of  Illinois  said :  ''It  has  frequently 
been  decided  that  the  doctrine  of 
estoppel  in  pais  is  applicable  to  mu«- 


nicipal  corporations,  but  that  they 
will  be  estopped  or  not,  as  justice 
and  right  may  require.  There  may 
be  cases  where,  under  all  the  cir- 
cumstanoes,  to  aasert  a  public  right 
would  be  to  encourage  and  promote 
a  fraud.  Where  a  party,  acting  in 
good  faith  under  affirmative  acts  of 
a  city,  has  made  such  expensive  and 
permanent  improvements  that  it 
would  be  highly  inequitable  and  un- 
just to  destroy  the  rights  afequired^ 
the  doctrine  of  equitable  estoppel 
will  be  applied.  The  hardships  that 
would  result  from  a  contrary  hold- 
ing, and  the  necessity  of  raising  an 
estoppel  in  particular  cases  to  pre- 
vent fraud  and  injustice,  have  in- 
duced the  establishment  of  the  rule, 
and  it  has  been  several  times  said 
that  there  is  neither  danger  to  the 
public  nor  injustice  in  the  applica- 
tion of  the  doctrine." 

In  the  case  of  Louisville  v.  Cum- 
beriand  Tel^h.  &  Teleg.  Co.  224  U. 
S.  649,  56  L.  ed.  934,  32  Sup.  Ct. 
Rep.  572,  the  court,  speaking 
through  Mr.  Justice  Liamar,  sud: 
''The  company,  in  pursuance  of  the 
collateral  contract  contained  in  the 
ordinance,  and  of  the  reqairemmts 
of  the  Consolidation  Statute,  car- 
ried the  police  and  fire  wires  of  the 
city  free  of  charge.  With  the 
kno^edge  and  acquiescence  of  the 
city,  and  in  reliance  on  the  statutory 
conveyance  of  the  street  rights,  the 
Cumberland  company,  at  an  ex- 
pense of  more  than  a  million  dollars, 
erected  many  new  poles,  laid  addi- 
ti(»ial  conduits,  and  strung  miles  of 
wire  in  extending  and  improving 
the  telephone  ssrstem.  This  action 
of  the  council  could  not  enlarge  the 
charter  grant,  but  did  operate  to 
estop  the  city  (Boone  County  v. 
Burlington  &  M.  R.  Co.  189  U.  S. 
684,  693,  36  L.  ed.  319,  322,  11  Sup. 
Ct  Rep.  687)  from  claimmg  that 
the  ordinance  was  inoperative,  and 
it  also  prevented  the  council  from 
denying  that  the  Cumberland  com- 
pany had  succeeded  to  every  right 
and  obligation  of  the  Ohio  Valley 
Company." 

In  Bradford  v.  New  Yoric  &  P- 
Teleph.  &  Teleg.  Co.  206  Pa.  682,  56 
Atl.  41,  the  case  is  stated  in  the  syl* 
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labug  as  follows :  ''A  city  filed  a  bill 
to  compel  a  telegraph  and  telephone 
company  to  remove  its  poles  and 
wire*  from  thte  streets  which  it  had 
occupied  for  more  than  twenty-one 
years  without  objection,  after  an 
expenditure  of  about  $100,000. 
Many  resolutions  of  the  tity  council 
had  given  permission  for  the  erec- 
tion and  use  of  the  poles  and  cross- 
arms  on  the  streets.  In  consider- 
ation of  the  privileges,  the  city  had 
obtained  a  right  to  the  use  of  the 
poles  for  the  carrying  of  the  fire- 
alarm  system,  and  had  also  levied 
licenses  apd  pole  taxes,  and.  had 
used  telephones  furnished  by  the 
company  down  to  the  date  of  the 
hearing,  and  had  regulated  by  ordi^ 
nance  the  manner  in  which  the  poles 
should  be  erected  under  the  direc- 
tion of  the  street  committee  of  coun- 
cil or  the  city  engineer." 

There  the  supreme  court  of  Penn- 
sylvania, in  dismissing  the  bill,  said : 
''In  the  present  case,  the  acqui- 
escence and  the  laches  of  the  appel- 
lant are  clearly  in  the  way  of  any 
equitable  relief  to  it." 

In  the  case  at  bar  the  mayor  and 
council  passed  the  ordinance  author- 
izing Powell  Evans  and  his  assigns 
to  erect  and  maintain  poles  in  the 
streets  of  the  city  for  the  purpose  of 
'^supplying  electric  current  for  all 
purposes,"  and  providing  that  the 
city  should  have  the  right  to  string 
the  wires  of  its  fire-alarm  system 
on  the  poles.  The  board  of  street 
commissioners  entered  into  the  eon- 
tract  with  Evans  for  the  lighting  of 
the  streets ;  requiring  him  to  estab- 
lish an  ''incandescent  lighting  sys- 
tem," and  to  furnish  light  to'  tli^ 
citizens  of  Hagerstown  at  the  rates 
therein  mentioned,  and  authorizing 
him  to  assign  said  contract  upon  the 
conditions  therein  stated.  The  rail- 
way company,  with  the  knowledge 
of  the  mayor  and  council  and  the 
street  commissioner8,became  the  as- 
signee of  the  Evans  Plant  and  his 
contract  with  the  city,  executed  its 
bond  to  the  mayor  and  council,  as 
required  by  the  contract,  and,  in  or- 
der to  provide  for  the  existing  and 
future  needa  of  the  city,  erected  a 
new  and  very  much  larger  plant  for 


the  purposes  stated  in  said  agree- 
ment and  ordinance.  The  appellee 
extended  its  lines,  entered  into  new 
eontracts  <fbF  farhislmig  light  and 
power  to  private  consumers  in  the 
city  and  suburbs,  and  erected  n^w 
poles  with  the  knowledge  of  the 
mayor,  and  council  and  street  com- 
missioners. The  poles  were  replaced, 
changed,  and  painted  when  and  as 
directed  by  the  mayor  and  council, 
and  tiie  city  has  used  the  poles  in 
maintaining  its  fire-alarm  system. 
After  the  appellee  has  used  the 
streets  of  the  city,  under  the  cir- 
cumstances and  for  the  purposes 
stated,  for  more  than  fourteen 
years,  it  would  be  most  inequitable 
to  permit  the  city  to  assert  that  it 
did  not  give  its  consent  to  such  use 
of  the  streets.  To  compel  the  appel- 
lee to  remove  its  poles  and  to  aban- 
don the  business  which  it  has  es- 
tablished at  much  cbst,  and  which 
the  city  encouraged  and  regulated, 
would  impose  a  great  hardship  upon 
the  appellee.  Such  demands  cannot 
appeal  to  a  court  of  equity,  and  upon 
no  principle  of  right  and  justice  can 
the  relief  prayed  in  this  case  be 
granted. 

While  the  Act  of  1900,  chap.  75, 
provided  that,  after  the  erection  of 
the  plant  therein  mentioned,  there 
should  be  "no  lighting,"  at  the  ex- 
pense of  the  city,  of  the  streets  and 
dUeys  of  the  city,  "except"  by  the 
plant  "owned  and  maintained  by  the 
mayor  and  council,"  there  is  noth- 
ing in  that  act  or  the  Act  of  18.98, 
chap.  381,  to  indicate  any  intention 
of  the  legislature  to  give  the  city  the 
exclusive  right  to  furnish  electric 
light  and  power  to  private  consum- 
ers in  the  city»  or  to  abridge  the 
right  of  the  appellee  to  do  so. 

For  the  reasons  stated,  we  must 
hold  that  the  appellant  is  estopped 
from  asserting  that  ^ 
it  did  not  give  the  SSSSJi? 
consent  referred  to  fJ^SJ^lV* "f 
in  the  Act  of  1898,  7ieetric  pi«nt 
chap.   479,  and  the  "*""  **'*•"• 
decree  of  the  court  below,  dismiss- 
ing its  bill,  must  therefore  be  af- 
firmed. 

Decree  afiirmed,  with  costs  to  the 
appellee. 
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ANNOTATION. 
Estoppel  of  ■wifeip«Kty  to  dmy  that  it  g«ve  its  canscnt  to  street  'feenchite. 


L  In  general: 

a.  Scope,   1248. 

b.  Where    franchise    ia    not    ultra 

vires,  1248.  * 

c  Where  franchise  is  ultra  vires, 
1249. 
II.  Applications: 

a.  Acquieseence    of     municipality, 

1251. 

b.  Grants  and  permits  irregrular  or 

invalid,  or  not  covering  assert- 
ed rights,  1252. 
C.  Effect  of  express  statutory  re- 
striction  on   mode  of  consent 
by  municipality,   1257. 

d.  Effect    of    taxation    or    assess- 

ment of  corporate  property  by 
municipality,   1258. 

e.  Miscellaneous,  1258. 

I.  In  generaU 

a.  Scope, 

The  annotation  does  not  include 
cases  dealing  with  the  question 
whether  the  state  may  be  estopped  to 
oust  a  corporation  of  its  rights  and 
franchises.  See,  for  example,  State 
ex  rel.  Caldwell  v.  Lincoln  Street  R. 
Co.  (1907)  80  Neb.  833,  14  L.R.A. 
(N.S.)  836,  114  N.  W.  422,  118  N.  W. 
326.  Nor  does  it  include,  in  general, 
cases  decided  on  other  grounds  than 
that  of  estoppel,  as  laches,  limitation 
of  actions,  presumption  of  consent,  or 
ratification,  unless  it  is  clear  that  the 
court  meant  to  apply  the  principles  of 
estoppel  and  merely  used  another 
name.  As  an  exaihple  of  possibly 
other  cases  not  included,  but  closely 
^related  to  those  in  the  annotation,  see 
People  ex  rel.  New  York  A  R.  Gas  Co. 
v.  Cromwell  (1903)  89  App.  Div.  291, 
85  N.  Y.  Supp.  878,  holding  that  where 
a  gas  company  occupied  the  streets 
for  distribution  of  gas  for  nearly  fifty 
years,  consent  would  be  presumed  un- 
der a  statute  authorizing  it  to  do  so 
with  the  consent  of  the  municipal 
authorities. 

The  annotation  does  not  include 
cases  generally  dealing  with  the  ques- 
tion of  estoppel  of  a  city  by  a  contract 
not  granting  a  franchise.  See,  as  an 
illustration  of  such  cases,  Des  Moines 


V.  Welsbach  Street  Lighting  Co. 
(1911)  110  C.  C.  A.  &40,  188  Fed.  906, 
holding  that  a  city  was  estopped  to 
assert  the  invalidity  of  a  contract  for 
street  lighting  on  the  ground  of  ir- 
regularities in  its  inception,  as  the 
failure  to  advertise  for  bids.  The 
court  stated  that  the  contract  in  ques- 
tion clearly  was  not  the  grant  of  a 
franchise. 

"b.  Where  franchiee  ia  not  ultra  virea. 

It  is  well  settled  that  while,  gener- 
ally speaking,  a  municipal  corporation 
cannot  be  estopped  to  assert  its  gov- 
ernmental power  as  to  acts  within 
its  governmental  capacity,  it  may  be 
estopped  in  the  exercise  of  its  con- 
tractual powers;  and  a  distinction  is 
recognized  between  acts  of  the  mu- 
nicipality or  governing  body  which 
are  not  within  the  scope  of  its  gen- 
eral power,  and  such  as  may  be  open 
to  the  objection  that  they  are  lacking 
in  some  technical  and  formal  regu- 
larity in  their  adoption,  or  that  there 
has  been  a  nonobservance  of  some 
collateral  act  or  formality  prescribed, 
not  jurisdictional  in  character;  while 
the  former  are  clearly  and  always 
void,  the  latter,  if  th^  lead  to  a  per- 
petration of  a  fraud  upon  contracting 
parties  a;icting  upon  the  faitii  of  laws 
and  ordinances  apparently  regular 
and  valid,  will  be  binding  on  the  mu- 
nicipality, and  It  mufll  be  estopped  to 
deny  their  validity  (10  R.C.  L.  §  34). 

Applying  these  principles  to  cases 
involving  the  grant  by  a  municipality 
of  a  street  franchise,  it  is  well  settled 
that  a  municipality  may  be  estopped, 
as  to  matters  within  its  power,  to  deny 
that  it  gave  its  consent  to  a  street 
franchise  claimed  by  a  public  service 
corporation  occupying  its  streets  or 
public  grounds: 

United  States.— City  R.  Co.  v.  Citi- 
zens' Street  R.  Co.  (1896)  166  U.  S. 
557,  41  L.  ed.  1114,  17  Sup.  Ct  Rep. 
653;  Louisville  v.  Cumberland  Teleph. 
&  Teleg.  Co.  (1911)  224  U.  S.  649,  56 
L.  ed.  934,  32  Sup.  Ct.  Rep.  572;  Den- 
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Ter  ▼•  Mercantile  Trust  Go.  (1912) 
120  C.  C.  A.  100,  201  FecL  790. 

Georgia. — ^Atlanta  v.  Gate  City  6aa- 
light  Co;  (1888)  71  Ga.  106. 

Illiiiois.-«<3hica£ro,  B.  L  &  P.  R.  Co. 
▼.  Joliet  (1875)  79  111.  25;  Chicago  & 
N.  W.  R.  Co.  T.  People  (1878)  91  IlL 
251;  Chicago  v.  Union  Stock  Tarda  ft 
TraABit  Co.  (1896)  164  111.  224,  85 
LJt.A.  281,  45  N.  E.  480;  People  ex  rel. 
Rinne  v.  Block!  (1908)  208  111.  868,  67 
K.  E.   807;   London   Mills  ▼.   White 

(1904)  208  111.  289,  70  N.  E.  818;  Peo- 
ple ex  rel.  Beardsley  v.  Rock  Island 

(1905)  215  111.  488,  106  Am.  St.  Rep. 
179,  74  N.  E.  437 ;  People  ex  rel.  Fitz 
Henry  v.  Union  Gas  &  E.  Co.  (1918) 
260  ni.  892,  103  N.  E.  245;  and  see 
Sanitary  Dist.  v.  Metropicylitan  West 
Side  Elev.  R.  Co.  (1909)  241  111.  622, 
89  N.  E.  800  (use  of  land  of  city  by 
elevated  railroad  for  bridge  abut- 
ment) ;  also  Winnetka  v.  Chicago  &  M. 
Electric  R.  Co.  (1903)  204  111.  297,  68 
N.  E.  407  (where  city  sought  to  re- 
duce the  width  of  street  occupied  by 
street  railway  viaduct). 

Iowa. — ^Marion  Water  Co.  v.  Marion 
(1903)   121  Iowa,  306,  96  N.  W.  883. 

Indiana. — New  Castle  v.  Lake  Erie 
&  W.  R.  Ck).  (1900)  165  Ind.  18,  57  N. 
£.  516. 

Louisiana.-*-New  Orleans,  S.  F.  & 
L.  R.  Co.  v.  New  Orleans  (1902)  109 
La.  194»  33  So.  192.    .    . 

Maryland.— Hagebstown  ▼.  HAGEsa- 
TOWN  R.  Co.  (reported  herewith) » 
ante,  1289. 

MiaaawL — ^Unlon  Depot  Co.  ▼.  St 
Louis   (1882)   76  Mo.  883. 

New  Jersey. — ^North  Ja-sey  Street 
R.  Co.  V.  Street  ft  Water  Comrs.  (1907) 
73  N.  J.  JBq.  106,  67  Atl.  691. 

New  York.— Wakefield  v.  Theresa 
(1908)  125  App.  Div.  88,  109  N.  Y. 
Supp.  414;  and  see  People  ez  rel.  New 
York  &  R.  Gas  Co.  v.  Cromwell  (1903) 
89  App.  Div.  291,  85  N.  Y.  Supp.  878. 

Ohio.  —  Raynolds     v.     Cleveland 

(1906)  28  Ohio  C.  C.  468,  affirmed  in 

(1907)  76  Ohio  St  619,  81  N.  E.  1182. 
Pennaylvania. — Jordan  v.  Washing- 
ton &  C.  R.  Co.  (1904)  25  Pa.  Super. 
Ct.  564;  and  see  Bradford  v.  New 
York  &  P.  Teleph.  &  Teleg.  Co.  (1908) 
206  Pa.  582,  56  Atl.  41  (laches) ;  also 
Pennsylvania  R.  Co.  v.  Montgomery 
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County  Pass.  R.  Co.  (1895)  167  Pa.  62, 
27  L.R.A.  766,  46  Am.  St.  Rep.  677,  31 
Atl.  468  (obiter)., 

South  Dakota.  —  Missouri  River 
Teleph«  Co.  v.  Mitchell  (1908)  22  S. 
D.  191,  116  N.  W.  67. 

Washington.— Spokane  Street  R.  Co. 
V.  Spokane  Falls  (1893)  6  Wash.  521, 
83  Pac.  1072;  and  see  Seattle  v.  Co- 
lumbia &  P.  S.  R.  Co.  (1893)  6  Wash. 
879,  S3  Pac.  1048;  also  State  ex  rel. 
Grinsfelder  v.  Spokane  Street  R.  Co. 
(1898)  19  Wash.  518,  41  L.RA.  515, 
67  Am.  St  Rep.  739,  53  Pac.  719 
(recognizing  doctrine). 

Canada. — ^Pembroke  v.  Canada  C.  R. 
Co.  (1883)  3  Ont.  Rep.  503;  Winni- 
peg Electric  R.  Co.  v.  Winnipeg  (1912) 
—  Can.  — ,  4  D.  U  R.  116,  reversing 
(1910)  20  Manitoba  L.  R.  337, 16  West. 
L.  R.  62. 

Where  no  particular  mode  of  mani- 
festing municipal  consent  to  the  use 
of  streets  by  a  public  service  corpora- 
tion, such  as  a  telephone  company,  is 
prescribed  by  the  Constitution  or  stat- 
utes, siich  consent  may  be  either  ex- 
press or  implied;  a  municipal  corpo- 
ration having  power  to  act  may  estop 
itself  by  its  conduct^  as  well  as  a 
natural  person;  and  a  municipality 
may  be  estopped  to  deny  the  validity 
of  an  ordinance  which  it  has  led 
others  to  believe  was  legally  adopted. 
Missouri  Rivi^r  Teleph.  Co.  v.  Mitchell 
(S.  D.)  supra. 

o.  Where  franchise  is  uUra  vires. 

The  distinotion  abovta  noted  be- 
tween acts  of  the  municipality  not 
within  the  scope  of  its  general  powers, 
and  those  within  such  powers,  is  made 
in  a  number  of  eases  involving  the 
appHcatioii  of  the  principles  of  estop- 
pel to  deny  consent  to  the  granting 
of  a  street  fran^ise.  The  general 
mle  is  well  settled  that  a  munic- 
ipality is  not  estopped  from  denying 
the  validity  of  a  contract  made  by  its 
officers  when  there  was  no  authority 
for  m&king  such  a  contract  (19  R.  C. 
L.  <§  350).  The  class  of  cases  under 
consideration  illustrates  the  applica- 
tion of  this  rule,  the  obvious  reasons 
for  which  are  that  every  i>erson  deal- 
ing with  municipal  corporations  is 
bound  to  know  the  extent  of  their  au- 
thority, and  that  the  principle  of  es- 
toppel should  not  be  applied  so  as  to 
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permit  the  doing  indirectly  of  that 
which  could  not  be  done  directly.  With- 
out attempting  to  exhaust  this  class  of 
cases,  it  seems  sufficient  for  the  pur- 
pose of  the  distinction  above  noted, 
to  refer  to  the  following  decisions  to 
the  effect  that  if  the  franchise  rights 
claimed  are  ultra  vires  the  munici- 
pality, it  cannot  be  estopped  from 
denying  that  it  consented  thereto: 

United  States.  —  Detroit  v.  Detroit 
City  R.  Co.  (1893)  66  Fed.  867,  re- 
hearing  in  (1894)  60  Fed.  161,  re- 
versed in  (1894)  26  L.R.A.  667,  12 
C.  C.  A.  365,  22  U.  S.  App.  570,  64 
Fed.  628,  on  the  question  of  ultra 
vires. 

niinoii.  —  Snyder  v.  Mt.  Pulaski 
(1897)  176  111.  397,  44  L.R.A.  407,  52 
N.  E.  62;  Rice  v.  Chicago,  B.  &  N.  R. 
Co.  (1888)  30  111.  App.  481. 

Iowa.  —  State  ex  rel.  Fullerton  v. 
Des  Moines  City  R.  Co.  (1918)  159 
Iowa,  259,  140  N.  W.  437. 

Maryland. — Mealey  v.  Hagerstown 
(1901)   92  Md.  741,  48  Atl.  746. 

Miflsouri. — State  ex  rel.  Si  Louis 
Underground  Service  Co.  v.  Murphy 
(1896)  184  Mo.  548,  34  L.R.A.  369, 
56  Am.  St.  Rep.  515,  81  S.  W.  784,  34 
S.  W.  51,  35  S.  W.  1132. 

New  York.— Rhinehart  v.  Redfield 
(1904)  93  App.  Div.  410,  87  N.  Y. 
Supp.  789,  affirmed  in  (1904)  179  N.  Y. 
669,  72  N.  E.  1150. 

Rhode  Island. — Smith  v.  Westerly 
(1896)  19  R.  I.  487,  36  Atl.  526. 

Waahingtan. — State  ex  rel.  Spring 
Water  Co.  v.  Monroe  (1906)  40  Wash. 
545,  82  Pac.  888. 

A  city  council  having  no  power  to 
grant  a  perpetual  franchise  to  a 
street  railway  company,  the  doctrine 
of  estoppel  will  not  aid  the  company 
in  its  claim  to  a  perpetual  franchise. 
State  ex  rel.  Fullerton  v.  Des  Moines 
City  R.  Co.  (Iowa)  supra. 

It  was  held  in  Smith  v.  Westerly 
(R  I.)  supra,  that  a  town  which  did 
not  have  the  power  to  grant  the  ex- 
clusive right  to  lay  water  pipes  in 
the  streets  could  not  be  estopped  to 
deny  that  it  had  granted  such  right. 

Municipal  authorities  without  pow- 
er to  grant  an  extension  of  a  street 
railway  franchise  beyond  the  life  of 
the  corporation  cannot  be  estopped  to 


deny  the  validity  of  such  grant;  so 
that  the  facts  that  such  extension  or- 
dinance was  accepted  and  acquiesced 
in  by  both  parties  for  a  period  of  ten 
years,  and  that,  on  the  faith  thereof^ 
the  railroad  company  expended  large 
sums  of  money  in  the  improvement 
of  its  tracks  on  the  streets,  will  not 
estop  the  municipality  from  asserting 
the  invalidity  of  the  extension*  ordi- 
nance.   Detroit  v.  Detroit  City  R.  Co. 

(1893)  56    Fed.    867,    rehearing    in 

(1894)  60  Fed.  161,  which  is  reversed 
in  (1894)  26  L.R.A.  667,  12  C.  C.  A. 
365,  22  U.  8.  App.  570,  64  Fed.  628, 
on  the  question  of  ultra  vires,  it  being 
held  by  the  circuit  court  of  appeals 
that  the  power  of  the  city  to  grant  the 
street  railway  franchise  was  not  lim- 
ited as  above  indicated. 

Where  a  board  of  coun^  conmiis- 
sioners  had  no  power  to  grant  a  fran- 
chise purporting  to  permit  a  water 
company  to  lay  pipes  unxjer  or  along  a 
highway,  it  was  held  that  the  doc- 
trine of  estoppel  could  not  be  invoked 
to  prevent  assertion  of  the  invalidity 
of  the  franchise.  State  ex  rel.  Spring 
Water  Co.  v.  Monroe  (Waslu)  supra. 

The  principle  that  a  municipality  is 
not  estopped  to  deny  that  it  granted 
a  street  franchise,  if  the  company 
claiming  such  franchise  had  no  ca- 
pacity to  take  and  hold  it,  was  applied 
in  Holmes  Electric  Protective  Co.  v. 
Armstrong  (1916)  97  Misc.  184,  162 
N.  Y.  Supp.  770,  where  a  company 
operating  a  burglary  alarm  system,  in- 
corporated under  an  act  for  the  in- 
corporation of  telegraph  companies^ 
claimed  the  right  to  use  the  street  for 
electrical  conductors.  It  was  held 
that  as  the  company  was  not  a  tele- 
graph company  it  had  no  capacity  to 
take  and  hold  the  franchise  rights 
claimed,  and  that  therefore  the  city 
could  not  be  estopped  to  deny  such 
rights;  also,  that  so  far  as  concerned 
the  use  of  the  streets  for  a  series  of 
years  by  the  company,  the  city  ao- 
thorities,  who  had  no  actual  knowl- 
edge of  the  facts,  were  under  no  duty 
to  make  inquiry,  or  to  assume  Uiat 
the  company's  business  was  without 
warrant  of  law  and  that  its  use  of  the 
streets  was  that  of  a  trespasser,  but 
that  they  might,  without  being  subject 
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to  the  prineiple  of  estoppel,  accept 
the  pretended  ri^rhts  of  the  company 
at  their  face  value  and  impose  upon 
it  such  taxes  and  other  general  obli- 
gations as  were  imposed  on  all  cor- 
porations of  that  character. 

//.  ApplicattonSt 

«•  Acquiescence  of  tfittnfeifMiMfy. 

For  cases  of  acquiescence  after  an 
attempt  to  grant  franchise  rights,  see 
11.  b,   infra. 

In  Bangor  Twp.  v.  Bay  City  Trac- 
tion &  Electric  Co.  (1907)  147  Mich. 
165,  7  L.R.A.  (N,S.)  1187,  118  Am.  St. 
Rep.  546,  110  N.  W.  490,  11  Ann.  Cas. 
293,  it  was  held  that  township  officers 
were  not  estopped  to  require  the  re- 
moval from  a  highway  of  a  street  rail- 
way track,  by  the  fact  that  they  stood 
by  and  saw  the  rails  laid  in  the  high- 
way without  objection.  In  this  case 
the  township  board,  being  informed 
that  the  railway  was  being  construct- 
ed in  the  highway,  held  a  meeting  at 
which  it  decided  to  postpone  action  in 
view  of  the  proposal  of  the  railway 
company  to  secure  additional  lands 
for  the  highway  adj^^cent  thereto,  the 
proposal,  however,  never  being  car- 
ried out.  The  court  said:  "If  private 
persons  can  create  easements  by  es- 
toppel, under  our  Statute  of  Frauds 
and  our  decisions,  or  if  a  license  may 
be  implied  from  the  acquiescence  of 
a  private  person  who  stands  by  and 
sees,  without  protest,  his  land  used 
for  a  railway,  the  same  cannot  be  said 
of  township  officers,  who  have  no  au- 
thority except  such  as  the  statute 
gives;  and  if  it  conld  be,  the  testi- 
mony does  not  justify  such  a  finding." 

To  a  similar  effect  is  Morris  &  E. 
R.  Co.  V.  Newark  (1865)  10  N.  J.  Eq. 
352,  where  a  railroad  company,  with- 
out any  complaint  on  the  part  of  a 
city,  laid  its  tracks  along  certain 
streets  therein.  It  was  not  claimed 
by  the  railroad  company  that  it  had 
either  a  parol  or  written  consent  from 
the  municipality  to  the  occupancy  of 
the  streets ;  but  the  conH>any  contend- 
ed that,  the  public  authorities  having 
stood  by  and  seen  the  company  ex- 
pend its  money  without  objection,  the 
city  was  estopped  to  deny  the  rail- 
way company^s  right  to  the  easement 


which  it  claimed.  This  contention, 
however,  was  not  sustained,  it  being 
held  that  such  acquiescence  did  not 
amount  to  a  license,  and  that  fraud 
could  not  be  inferred  from  the  fact 
that  the  city  did  not  interfere,  but 
Qtood  by  in  silence  while  the  railroad 
company  expended  its  money  in  the 
construetion  of  its  rdad  in  the  public 
streets.  It  was  held  also  that  the 
railway  company  could  not  set  up  an 
estoppel  on  the  part  of  a  city,  in  that 
the  company  had  always  conformed 
to  the  requirements  of  the  council  in 
respect  to  the  manner  of  keeping  the 
tracks,  had  laid  required  street  pav- 
ing, and  paid  paving  assessments 
amounting  to  several  thousand  dol- 
lars. These  facts,  the  court  said,  so 
far  from  showing  an  acquiescence  on 
the  part  of  the  city  in  the  legal  right 
of  the  railway  company,  as  asserted, 
amounted  to  an  assertion  on  the  part 
of  the  city  of  its  continued  control  of 
the  streets,  and  to  an  admission  by 
the  railway  company  that  it  occupied 
the  streets  as  a  matter  of  indulgence, 
subject  to  the  control  and  pleasure' 
of  the  city. 

In  Morris  &  E.  R.  Co.  v.  Newark 
(N.  J.)  supra,  the  court  stated  that  to 
ascertain  how  far  the  railway  com- 
pany could  set  up  the  silence  or  ac- 
quiescence of  the  city  as  a  construc- 
tive fraud,  so  as  to  entitle  the  com- 
pany to  the  application  of  the  prin- 
ciple of  estoppel,  the  court  must  look 
at  the  circumstances  which  induced 
such  silence  and  acquiescence.  And 
in  this  case  it  appeared  that  the  city 
did  not  remonstrate  because,  at  the 
time  the  railway  was  constructed,  it 
was,  owing  to  the  small  population  of 
the  city,  of  no  serious  detriment  to 
the  public.  But  this  indulgence,  it 
was  held,  should  not  be  construed  as 
operating  as  a  fraud  on  the  railway 
company,  if  the  growing  population 
and  increased  demands  on  the  puMic 
thoroughfares  demanded  the  removal 
of  1±ie  railway  tracks  therefrom. 

But  the  doctrine  of  estoppel  to  deny 
the  grant  of  franchise  rights  has  been 
applied  as  against  a  municipality, 
where  there  were  positive  acts  or  dec- 
larations on  the  part  of  the  munici- 
pality recognizing  or  approving  the 
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use  made  of  the  streets,  which  cou- 
pled with  the  city's  acquiescence  and 
the  expenditure  of  large  sums  in  re- 
liance on  the  implied  consent  of  the 
city,  made  it  inequitable  for  the  lat- 
ter to  deny  that  it  had  given  its  con- 
sent. 

Thus,  it  was  held  that  a  municipal- 
ity could  not  raise  the  question  of 
lack  of  consent  by  it  to  the  crossing 
of  its  streets  by  a  railroad  company 
and  compel  removal  of  the  track,  the 
company  having  charter  power  to 
construct  its  road  across  the  streets 
with  the  city's  consent,  where  for 
more  than  twenty  years  it  had  ac- 
quiesced in  the  operation  of  the  rail- 
road across  the  streets,  had  passed 
many  orders  and  regulations  recogniz- 
ing the  railroad  tracks  as  established, 
and  the  company,  in  pbedience  to  the 
orders  of  the  municipal  authorities, 
had  expended  large  sums  of  money  in 
improvements  at  the  street  crossings, 
erecting  and  maintaining  safety  gates 
and  lights,  constructing  sidewalks, 
and  other  improvements  beneficial  to 
.  the  public  as  well  as  to  the  railroad 
company.  Chicago  ▼.  Union  Stock 
Yards  &  Transit  Co.  (1896)  164  111. 
224,  86  L.R.A.  281,  45  N.  E.  430. 

And  acquiescence  by  a  municipality 
in  the  operation  of  a  railroad  in  a 
street  for  four  years,  coupled  with 
recognition  by  the  city  of  the  com- 
pany's rights  through  the  passage  of 
a  resolution,  complied  with  by  the 
company,  requiring  it  to  fill  up  the 
ditches  on  the  eides  of  the  track  and 
construct  crossings,  was  held  in  Pem- 
broke V.  Canada  C.  R.  Co.  (1883)  8 
Ont.  Rep.  603,  to  prevent  the  munici- 
pality from  compelling  the  removal 
of  the  track  from  the  streets  on  the 
ground  that  it  had  not  consented  to 
such  use  of  the  streets,  under  statutes 
providing  that  no  railroad  should  be 
laid  in  a  highway  unless  leave  was 
obtained  from  the  proper  municipal  or 
local  authorities. 

The  doctrine  of  estoppel  was  held 
to  apply,  where  a  city  stood  by  and 
saw  a  gas  company  make  an  outlay  of 
$140,000  in  the  exercise  of  rights  un- 
der a  charter  granted  by  the  legisla- 
ture to  lay  gas  pipes  in  the  streets  of 
the  city,  without  intimating  to  the 


company  that  objection  would  be  made 
to  its  use  of  the  streets  for  the  pur- 
poses authorized,  such  use  being  es- 
sential to  the  undertaking,  and  a  de- 
nial thereof  involving  the  company 
inevitably  in  the  loss  of  its  entire  out- 
lay and  financial  ruin.  Atlanta  v. 
Gate  City  Gaslight  Co.  (1883)  71  Ga. 
106. 

In  Bradford  v.  New  York  &  P. 
Teleph.  &  Teleg.  Co.  (1903)  206  Pa. 
682,  66  Atl.  41,  the  decision  that  a 
municipality  could  not  restrain  the 
erection  of  poles  and  stringing  of 
wires  by  a  telephone  company,  and 
compel  the  removal  of  those  already 
placed  in  the  streets,  is  based  on  the 
laches  of  the  municipality  in  permit- 
ting the  company  and  its  predecessors 
for  more  than  twenty  years  to  occupy 
the  streets  with  poles  and  wires,  and 
to  make  large  improvements  without 
objection  by  the  city,  and  acts  of 
recognition  of  the  rights  of  the  com- 
pany during  this  period.  See  quota- 
tion from  this  case  in  the  reported 
case  (Hagerstown  v.  Hagebstown  R. 
Co.  ante,  1239.) 

b.  GrantB  and  permitm  irregular  or  <n- 
valid,  or  not  covering  asaerted  rigfUs, 

In  numerous  cases  the  question  of 
estoppel  of  a  municipality  to  deny 
that  it  consented  to  franchise  rights 
has  arisen  where  there  was  an  at- 
tempt made  to  grant  such  rights,  but 
the  grant  or  permit,  it  was  claimed, 
was  invalid,  or  did  not  cover  the 
rights  asserted. 

Thus,  where  township  supervisors, 
without  objection  on  their  part  or  on  ,. 
the  part  of  the  general  public,  stood 
by   and   permitted   a   street   railway 
company   to   expend   large    sums    of 
money  in  the  construction  of  its  raiU 
way  along  a  highway  under  a  permit 
given  by  their  predecessors  in  office 
who  were  de  facto  supervisors,  it  was 
held  that  they  were  estopped  to  deny 
the  validity  of  the  grant  on  the  ground 
that  those  giving  permission  were  not 
duly  elected  ofiicers  of  the  township, 
Jordan  v.  Washington   ft  C.  R.    Go. 
(1904)  26  Pa.  Super.  Ct  664. 

Where  a  city,  having  power  to 
grant  a  street  railway  franchise  to  a 
horse  street  railway  or  one  propelled 


ANNO.— STREET  FRANCHISE— ESTOPPEL. 


125a 


by  dummy  engines,  passed  an  ordi- 
nance purporting  to  grant  a  street 
franchise  to  an  elec^c  street  railway 
company,  but,  after  a  change  in  its 
charter  powers  giving  it  the  right  to 
grant  a  franchise  to  an  electric  rail- 
way, passed  ordinances  recognizing 
the  validity  of  the  former  franchise, 
it  was  held  that  both  on  the  ground 
of  ratification  and  of  estoppel,  in  view 
of  the  large  expenditures  made  by  the 
company  in  good  faith,  in  reliance  on 
the  validity  of  the  ordinance,  the  city 
could  not  assert  its  invalidity.  Den- 
ver V.  Mercantile  Trust  Co.  (1912) 
120  C.  C.  A.  100,  201  Fed.  790. 

And  where  a  municipality,  in  the 
exercise  of  power  granted  by  the  ter- 
ritorial legislature  to  allow  railroad 
companies  to  lay  tracks  on  a  street, 
passed  an  ordinance  purporting  to 
grant  to  a  railroad  company  the  right 
to  lay  its  track  on  a  street  on  tide- 
land,  and  the  railroad  was  construct- 
ed, and  the  action  of  the  municipal- 
ity was  confirmed  by  a  provision  of 
the  state  Constitution,  authorizing  the 
city  to  extend  its  streets  over  tide- 
lands,  it  was  held  that  the  city  could 
not  set  up  the  invalidity  of  the  ordi- 
nance on  the  ground  that  the  title  to 
the  tidelands  was  in  the  territory  in 
trust  for  the  future  state,  and  that 
the  city  could  not  burden  the  same 
with  an  easement.  Seattle  v.  Colum- 
bia &  P.  S.  R.  Co.  (1893)  6  Wash. 
379,  33  Pac.  1048. 

It  was  held  that  a  municipality  was 
estopped  from  claiming  that  its  con- 
sent to  the  use  of  the  city  streets  by  a 
telephone  company  was  inoperative, 
or  that  the  rights  thereunder  had 
passed  to  a  consolidated  company,  in 
which,  by  statute,  was  vested  all  the 
property  of  the  original  company, 
where  the  municipality  demanded  and 
accepted  from  the  consolidated  com- 
pany the  bond  previously  required  of 
the  original  company,  and  the  con- 
solidated company  expended  large 
sums  of  money  in  extending  and  im- 
proving the  telephone  system,  with 
the  knowledge  and  acquiescence  of  the 
city,  and  in  reliance  on  the  statutory 
'conveyance  of  the  street  rights. 
Louisville  v.  Cumberland  Teleph.  ft 


Teleg.  Co.  (1911)  224  U.  S.  649,  56 
L.  ed.  934,  32  Sup.  Ct.  Rep.  572. 

And  it  was  held  in  New  Orleans, 
S.  F.  &  L.  R.  Co.  V.  New  Orleans 
(1902)  109  La«  194,  33  So.  192,  that 
the  doctrine  of  estoppel  would  pre- 
vent a  municipality,  after  it  had  judi- 
cially enforced  against  a  grantee  of 
franchise  rights  the  obligations  which 
the  grantee  had  undertaken  in  consid- 
eration of  the  grant  made,  from  sin- 
gling out  and  repudiating  that  part  of 
the  ordinance  evidencing  the  grant 
which  provided  for  an  extension  of 
the  time  limit  of  the  franchise. 

And  where  a  village  granted  a  fran- 
chise for  street  lighting  for  the  term 
of  five  years,  with  the  option  on  the 
part  of  the  grantee  to  continue  the 
same  after  the  five-year  period  if  the 
city  did  not  purchase  the  plant,  but,  at 
the  end  of  that  period,  although  there 
was  no  formal  renewal  of  the  agree- 
ment, the  grantee  continued  to  oper- 
ate the  plant  and  transferred  it  to 
one  who  made  substantial  improve- 
ments in  the  erection  of  poles  and  the 
stringing  of  wires,  with  the  knowl- 
edge and  acquiescence  of  the  village 
authorities,  it  was  held  that  the  latter 
could  not  object  that  the  franchise 
had  not  been  renewed  and  compel  a 
removal  of  the  poles,  wires,  etc.,  from 
the  streets.  Wakefield  v.  Theresa 
(1908)  125  App.  Div.  88,  109  N.  Y. 
Supp.  414. 

It  was  held  in  City  R.  Go.  v.  Citi- 
zens' Street  R.  Co.  (1696)  166  U.  S. 
557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653,  that  a  city  was  estopped  to  as- 
sert that  an  ordinance  extending  the 
franchise  of  a  street  railway  company 
was  invalid  for  want  of  consideration, 
as  against  bondholders  who  in  good 
faith  had  invested  their  money  in  the 
bonds  of  the  company,  relying  on  the 
validity  of  the  ordinance. 

A  municipal  corporation,  which, 
under  statutory  authority,  permits  a 
street  railway  company  as  assignee  of 
rights  granted  an  individual,  to  erect 
a  plant  to  furnish  light  to  it  and  its 
inhabitants  and  maintain  the  same  for 
a  number  of  years,  is  estopped  to  re- 
voke the  license  and  compel  a  removal 
of  the  poles  from  the  street  on  the 
theory  that  its  consent  was  invalid  be- 
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cause  the  original  grantee  was  not  a 
corporation,  as  required  by  statute, 
and  the  assignee  did  not  secure  munic- 
ipal consent  to  operate  the  plant,  as 
required  by  statute,  after  it  secured 
charter  authority  to  conduct  such 
business.  Hagerstown  v.  Hagebs- 
TOWN  R.  Co.  (reported  herewith)  ante, 
1239. 

The  doctrine  of  estoppel  was  held 
to  apply  also  as  against  a  municipal- 
ity, so  as  to  prevent  it  from  compel- 
ling the  removal  of  properties  of  pub- 
lic service  corporations  from  the 
'streets, — 

— ^where  a  village  by  resolution  au- 
thorized a  telephone  company  to  es- 
tablish its  lines  along  its  streets,  and, 
after  the  company  had  acted  on  the 
resolution  by  erecting  poles  and 
stringing  wires  in  the  streets  and  al- 
leys, the  village  board  attempted  to 
repeal  the  permit  granted,  the  claim 
being  that  the  right  to  use  the  streets 
for  the  purposes  in  question  could  be 
lawfully  granted  only  by  ordinance, 
London  Mills  v.  White  (1904)  208  111. 
289,  70  N.  E.  313  (see  also  Quincy  v. 
Chicago,  B.  &  Q.  R.  Co.  (1879)  92  DL 
21,  where  a  similar  question  was  in- 
volved in  the  case  of  a  railroad  com- 
pany, but  the  principle  of  estoppel 
was  not  discussed) ; 

— ^where  a  street  railway  company, 
which  had  been  granted  the  right  to 
construct  and  operate  a  street  rail- 
road on  certain  streets,  laid  down,  un- 
der the  direction  of  the  superintend- 
ent of  streets,  a  portion  of  its  track 
on  a  street  which  was  not  included  in 
the  grant,  and  the  track  in  such  street 
was  used  as  a  part  of  its  system  for 
more  than  two  years,  and  was  as- 
sessed for  municipal  taxes,  Spokane 
Street  R.  Co.  v.  Spokane  Falls  (1893) 
6  Wash.  52,  83  Pac.  1072 ; 

— where  for  nearly  fifty  years,  un- 
der express  grants  from  the  city,  a 
railroad  company  occupied  a  part  of 
a  street  for  railroad  purposes,  includ- 
ing depot  uses,  leaving  sufficient  room 
for  public  travel,  and  the  company 
and  its  predecessors  in  title,  in  reli- 
ance on  tho  grants,  some  of  which 
were  for  a  valuable  consideration,  had 
expended  large  sums  in  improve- 
ments on  the  property.     People  ex 


rel.  Beardsley  v.  Rock  Island  (1905) 
215  lU.  488,  106  Am.  St  Rep.  179,  74 
N.  E.  437.  See  quotation  from  this 
case  in  the  reported  case  (Hagerstown 
V.  Hagerstown  R.  Ck).  ante,  1239). 

It  has  been  held  that  a  municipality 
will  be  estopped  to  assert  the  inva- 
lidity of  a  street  franchise  which  it 
had  power  to  grant,  on  the  ground 
of  irregularities  or  informalities  in 
attempting  to  exercise  the  power, 
where  the  grantee  in  good  faith  acted 
on  the  grant  in  the  incurring  of  ex- 
penditures and  it  would  be  iJB«quita- 
ble  to  compel  removal  of  its  proper- 
ties from  the  streets.  People  ex  rel. 
Rinne  v.  Blocki  (1903)  203  IlL  363, 
67  N.  E.  809 ;  People  ex  reL  Fitz  Henry 
v.  Union  Gas  &  E.  Co.  (1913)  260  IlL 
392, 103  N.  E.  245;  see  also  earlier  ap- 
peal in  (1912)  254  111.  395,  98  N.  E. 
768,  Ann.  Cas.'  1916B,  201;  Marion 
Water  Co.  v.  Marion  (1903)  121  Iowa, 
306,  96  N.  W.  883;  Raynolds  v.  Cleve- 
land (1906)  28  Ohio  C.  C.  463,  af- 
firmed in  (1907)  76  Ohio  St.  619,  81 
N.  E.  1182;  Missouri  River  Teleph.  Co. 
V.  Mitchell  (1908)  22  S.  D.  191,  116  N. 
W.  67;  Winnipeg  Electric  R.  Co.  v. 
Winnipeg  (1912)  —  Can.  — ,  4  D.  L.  R. 
116,  reversing  (1910)  20  Manitoba 
L.  R.  337,  16  West  L.  R.  62. 

Thus,  where  the  board  of  trustees 
of  a  town  granted  a  permit  to  lay  a 
switch  railroad  track  in  the  street, 
and  the  permit  was  acted  on  by  the 
construction  of  the  switch,  the  town, 
it  was  held  in  People  ex  rel.  Rinne 
V.  Blocki  (IlL)  supra,  was  estopped 
to  raise  the  question  whether  the  peti- 
tions presented  to  the  board  for  the 
permit  were  accompanied  by  maps 
showing  the  location  of  the  proposed 
track. 

And  where  a  waterworks  system 
had  been  installed  and  operated  for 
twenty  years  in  reliance  on  an  ordi- 
nance giving  the  company  the  right  to 
lay  pipes  in  the  streets  and  supply 
the  city  and  its  inhabitants  with  wa- 
ter, the  city  was  held  estopped  to  as- 
sert the  invalidity  of  the  ordinance 
on  the  ground  that  it  contained  mat- 
ters not  included  in  the  title,  in  vio- 
lation of  statute.  Marion  Water  Co. 
V.  Marion  (1903)  121  Iowa,  306,  96 
N.  W.  888.    The  court,  after  conceding 


ANNO.— STREET  FRANCHISE— ESTOPPEL. 


1255 


the  defeetiveneas  of  the  ordinance  in 
•question*  stated  that  the  irregularity 
did  not  involve  a  want  of  power;  that 
"had  such  been  the  case  the  other  con- 
tracting party  might  well  be  held  to 
have  acted  in  the  premises  at  his  peril. 
But  it  cannot  be  true  in  reason  or 
authority,  that  he  may  be  despoiled  of 
the  fruits  of  the  contract  after  the 
same  has  been  fully  performed  on  his 
part,  simply  because  the  city  council 
is  now  able  to  point  out  that  the 
draftsman  employed  by  it  had  unin- 
tentionally and  carelessly  (Knitted  to 
make  reference  in  the  title  of  the  or- 
dinance adopted  by  it  to  certain  of  the 
provisions  contained  therein.  Every 
principle  upon  which  the  law  of  es- 
toppel is  based  may  be  invoked  to 
override  a  defense  thus  sought  to  be 
intertH>sed." 

It  was  held  that  a  municipal  corpo- 
ration, having  power  to  grant  a  street 
railway  franchise,  was  estopped  to  as- 
sert the  invalidity  of  such  a  franchise 
on  the  ground  of  failure  to  publish  no- 
tice for  three  consecutive  weeks  as 
required  by  ordinance,  where  the  or- 
dinance granting  the  franchise  recit- 
ed such  publication,  and  the  company 
in  good  faith  expended  large  sums  of 
money  in  prosecution  of  the  work  in 
reliance  on  the  grant.  Raynolds  v. 
Cleveland  (1906)  28  Ohio  C.  C.  463, 
affirmed  in  (1907)  76  Ohio  St.  619, 
81  N.  E.  1182. 

Also  where  an  ordinance  granting 
permission  to  a  telephone  company  to 
use  the  city  streets  was  presented  and 
read  at  a  special  meeting  of  the  coun- 
cil at  which  six  of  the  eight  council- 
men  were  present,  was  subsequently 
passed  at  a  regular  meeting  at  which 
all  of  the  councilmen  were  present, 
was  approved  by  the  mayor,  recorded 
and  published,  and  acted  on  by  the 
company,  which  expended  a  large  sum 
of  money  in  the  construction  of  its 
'  lines,  requesting  and  receiving  direc- 
tions from  the  city  authorities  as  to 
the  location  of  its  poles,  it  was  held 
that  the  city,  having  power  to  grant 
the  permission  which  it  attempted  to 
grant  by  the  ordinance,  was  estopped 
to  assert  the  invalidity  thereof  on  the 
:ground  of  irregularities  in  passing 
the  ordinance,  in  that  notice  of  the 


special  meeting  was  not  given  to  the 
absent  members,  and  that  it  was  held 
pursuant  to  an  ordinance,  never  legal- 
ly adopted,  relating  to  special  meet- 
ings. Missouri  River  Teleph.  Co.  v. 
Mitchell  (1908)  22  S.  D.  191,  116  N. 
W.  67. 

Where  a  city,  with  power  to  grant 
a  gas  and  light  company  the  use  of  its 
streets  for  the  purposes  for  which  the 
company  was  using  them,  not  only 
failed  to  compel  the  cessation  of  such 
use  by  the  company,  but  took  affirma- 
tive action  of  recognition  or  approval 
which  led  the  company  to  expend  large 
sums  of  money  in  improvements  on 
the  faith  that  permission  to  use  the 
streets  had  been  granted  it,  the  prin- 
ciple of  equitable  estoppel  was  held 
to  apply,  and  the  city  could  not  claim 
that  the  right  to  use  the  streets  had 
not  been  granted  because  there  were 
no  frontage  petitions  authorizing  the 
grant  of  the  privilege.  People  ex  rel. 
Fitz  Henry  v.  Union  Gas  &  E.  Co. 
(1913)  260  III.  392,  108  N.  E.  245. 
See  also  earlier  appeal  in  (1912)  254 
111.  395,  98  N.  E.  768,  Ann.  Cas.  1916B, 
201,  applying  the  principle  of  estop- 
pel. 

And  the  fact  that  the  city  did  not 
know  the  extent  of  the  liabilities  in- 
curred in  reliance  on  its  acts  was  held 
not  to  affect  the  question  of  estoppel. 
Ibid. 

In  Winnipeg  Electric  R.  Co.  v.  Win- 
nipeg (1912)  —  Can.  — ,  4  D.  L.  R.. 
116,  reversing  (1910)  20  Manitoba  L. 
R.  337,  16  West.  L.  R.  62,  it  was  held 
that  a  city  could  not  challenge  the  va- 
lidity of  permits  for  the  placing  of 
poles  of  an  electric  company  in  a 
street  on  the  ground  that  they  should 
have  been  granted  by  a  by-law  in  each 
instance,  and  not  under  general  law, 
as  in  fact  granted,  where  the  permits 
had  been  acted  on  by  the  expenditure 
by  the  company  of  large  sums  of 
money  in  furtherance  of  the  purposes 
thereof. 

In  some  cases,  however,  it  has  been 
held  that  the  doctrine  of  estoppel  did 
not  apply,  the  position  being  taken 
that  the  omissions  in  the  attempted 
exercise  of  the  powers  of  the  city  to 
grant  a  franchise  were  not  mere  ir- 
regularities, or  that  the  circumstances 
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were  not  such  as  required  the  appli- 
cation of  the  principle  of  estoppel. 

Thus,  it  was  held  that  a  municipal- 
ity was  not  estopped  to  deny  the  va^ 
lidity  of  the  franchise,  where,  without 
complying  with  statutory  require- 
ments as  to  advertising  and  receiving 
bids,  it  granted  a  franchise  to  a  tele- 
phone company  which  at  once  con- 
structed its  plant.  Tri-State  Teleph. 
&  Teleg.  Co.  v.  Thief  River  Falls 
(1911)  183  Fed.  854.  The  court  took 
the  view  that  the  failure  to  comply 
with  these  requirements  was  not  a 
mere  irregularity,  and  that  the  city 
lacked  the  power  to  grant  a  franchise 
without  compliance  therewith.  It  was 
said  that  the  purpose  of  the  law  was 
to  correct  the  common  corrupt  prac- 
tice of  selling  or  giving  away  fran- 
chises without  due  consideration  of 
the  public  interest,  and  that,  in  case 
the  doctrine  of  estoppel  were  applied, 
it  would  be  very  easy  for  a  city  coun- 
cil and  a  corporation,  desiring  a  fran- 
chise, entirely  to  nullify  the  law  by 
the  city  granting  a  franchise  without 
notice,  without  solicitation  of  propo- 
sals, and  without  advertising,  and  l^e 
corporation  beginning  at  once  the  in- 
stallation of  its  plant,  thereby  making 
the  estoppel  complete  while  the  coun- 
cil granting  the  franchise  was  in  of- 
fice, and  before  the  general  public 
had  an  opportunity  to  know  what  had 
been  done  or  to  become  aroused  to  the 
necessity  of  action. 

And  in  Farmers'  Teleph.  Co.  v. 
Washta  (1911)  157  Iowa,  447,  188  N. 
W.  361,  it  was  held  that  a  town  was 
not  estopped  to  assert  the  invalidity, 
on  account  of  failure  to  comply  with 
statutory  requirements  as  to  the  re- 
cording to  the  yea  and  nay  votes  of  the 
council  and  the  publication  of  notice 
submitting  the  question  to  the  elec- 
tors, of  an  ordinance  purporting  to 
grant  a  telephone  company  the  right 
to  establish  its  system  in  the  streets 
of  the  town,  where  for  ten  days  after 
the  ordinance  was  passed  the  com- 
pany did  not  establish  a  telephone 
system  in  the  town,  but  merely  ex- 
tended a  toll  line  into  it  from  adjoin- 
ing towns  which  formed  a  part  of  its 
system,  and,  under  the  protection  of 
an  injunction  in  the  proceedings  then 


pending,  had  set  poles,  strung  wires, 
and  established  a  local  exchange. 

And  a  city  which,  by  contract^ 
granted  to  a  railway  company  the  use 
of  a  street  for  railway  purposes,  was 
held  in  Cleveland  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  (1899)  93  Fed.  113, 
reversed  on  other  grounds  in  (1906) 
77  C.  C.  A.  467,  147  Fed.  171,  not  es- 
topped  to  dispute  a  construction  of 
the  contract  claimed  by  the  railroad 
company  which  would  give  it  an  ab- 
solute title  to  the  property,  by  the  fact 
that  for  nearly  forty-five  years  it  per- 
mitted, without  objection,  the  com- 
pany to  expend  large  sums,  amounting 
to  more  than  a  million  dollars,  in 
tracks  and  terminal  structures  on  the 
property,  where  the  improvements 
were  not  of  such  a  nature  as  to  advise 
the  city  that  the  company  claimed 
rights  beyond  those  given  by  the  con- 
tract, and,  in  an  action  by  a  third 
patty  against  the  company  four  years 
after  the  contract'  was  made^  the  lat- 
ter had  set  up  claims  showing  that  it 
regarded  itself  merely  as  a  licensee, 
and  no  notice  of  a  different  claim  than 
that  asserted  in  such  suit  was  given 
to  the  city. 

A  municipality  which  had  granted 
permission  to  a  corporation  to  use  its 
streets  for  electric  lighting  purposes 
was  held,  in  Omaha  Electric  Light  & 
P.  Co.  V.  Omaha  (1909)  172  Fed.  494, 
not  estopped  to  deny  that  it  had  grant- 
ed  the  right  to  use  the  streets  for 
purposes  of  transmission  of  heat  and 
power  also,  by  the  facts  that  it  had 
passed  general  ordinances  regulating 
companies  using  electricity  for  light, 
power,  and  heat,  and  had  accepted 
from  the  company  in  question,  which 
had  invested  a  large  sum  of  money  to 
produce  electric  current  for  power 
and  heat,  a  tax  on  its  gross  income 
derived  from  the  sale  of  electricity 
for  power  as  well  as  lighting  pur- 
poses.  The  decision  was  affirmed, 
without  discussion  of  the  above  ques- 
tion, in  (1910)  102  C.  C.  A.  601,  179 
Fed.  455,  and  an  appeal  to  the  Federal 
Supreme  Court  dismissed  in  (1913) 
230  U.  S.  123,  57  L.  ed.  1419,  33  Sup. 
Ct.  Rep.  974,  on  the  ground  of  want  of 
jurisdiction;  but  on  rehearing  in 
(1914)  138  C.  C.  A.  52,  216  Fed.  848» 
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the  deoisioa  was  reversedi  on  grounds 
not  within  the  scope  of  the  annota- 
tion. 

€.  Effect  of  express  statutory  restriction 
on  mode  of  consent  by  municipality. 

The  view  has  been  taken  that  con- 
sent of  a  municipality  to  the  grant  of 
a  franchise  cannot  arise  by  estoppel, 
where  the  statute  restricts  the  mode 
of  giving  consent  to  the  passage  of  an 
ordinance  duly  enacted  for  that  pur- 
pose. Taft,  Ch.  J.,  in  Detroit  v.  De- 
troit City  R.  Co.  (1894)  60  Fed.  161. 
In  this  case  the  city  attempted  to 
grant  a  street  railway  franchise  for 
a  period  beyond  the  corporate  life  of 
the  company.  The  grant  was  held 
void,  and  the  municipality  not  es- 
topped to  deny  that  it  had  consented 
to  the  grant  of  the  franchise,  which 
had  been  acted  upon  by  the  company 
for  a  number  of  years.  The  statute 
provided  that  any  street  railway  com- 
pany organized  under  the  provisions 
of  the  act  might,  "with  the  consent  of 
the  corporate  authorities  of  any  city 
or  village  given  in  and  by  an  ordi- 
nance or  ordinances  duly  enacted  for 
that  purpose,"  construct,  maintain, 
and  own  a  street  railway,  upon  the 
lines  designated  in  the  ordinance 
g^ranting  such  consent  The  decision 
was  reversed  in  (1894)  26  L.R.A.  667, 
12  C.  C.  A.  365,  22  U.  S.  App.  570,  64 
Fed.  628,  on  the  ground  that  the  fran- 
chise^  which  was  to  the  company  and 
its  "successors  or  assigns/'  was  not 
void. 

And  in  Louisville  Trust  Co.  v.  Cin- 
cinnati (1896)  22  C.  C.  A.  334,  47  U. 
S.  App.  36,  76  Fed.  296,  where,  under 
statute,  no  street  franchise  could  be 
granted,  renewed,  or  extended  except 
by  ordinance,  it  was  held  that  a  city 
was  not  estopped  to  deny  the  right  of 
an  inclined  plane  railroad  company  to 
occupy  the  streets  after  the  expiration 
of  its  franchise,  by  the  fact  that,  after 
the  franchise  had  expired,  it  had  ex- 
pended a  large  sum  of  money  in 
changing  the  motive  power  from  horse 
to  electricity,  pursuant  to  a  resolu- 
tion of  the  board  of  public  works  au- 
thorizing such  change,  the  consent  of 
the  board  being  granted  under  a  stat- 
ute providing  that  no  other  motive 
power  than  animals  should  be  used  by 


an  inclined  plane  railroad  company 
occupying  the  city  streets,  without  the 
consent  of  the  board  of  public  works. 

It  was  held  that  a  street  railway 
company  could  not  by  estoppel  ac- 
quire the  right,  as  against  a  township, 
to  maintain  a  switch  in  a  public  high- 
way 1,700  feet  from  the  point  where 
it  was  authorized  to  maintain  the 
switch,  as  shown  on  a  map  accom- 
panying the  ordinance  giving  it  the 
right  to  construct  the  road,  although 
the  switch  had  been  used  by  it  without 
objection  from  the  township  authori- 
ties for  twelve  years,  iVhere  the  stat- 
ute provided  for  the  giving  of  consent 
in  cases  of  original  location  of  tracks, 
as  in  this  instance,  by  ordinance,  ''and 
not  otherwise."  Trenton  &  M.  County 
Traction  Corp.  v.  Ewing  Twp.  (1919) 
—  N.  J.  — ,  107  Atl.  416,  reversing 
(1917)  87  N.  J.  Eq.  397,  101  Atl.  1037. 
The  court  said:  "The  elements  of  an 
estoppel  are  not  present,  since  there  is 
no  proof  that  the  railway  company  was 
induced  to  place  the  switch  where  it 
did  by  anything  said  or  done,  even  by 
individual  members  of  the  committee, 
although  that  would  not  raise  an  es- 
toppel against  the  public.  The  munici- 
pality, in  granting  the  consent  origin- 
ally, could  act  only  by  ordinance,  'and 
not  otherwise,'  as  the  statute  is  careful 
to  say.  4  Comp.  Stat  p.  5040.  This 
clearly  forbids  action  by  way  of  es- 
toppel, which,  if  permitted,  would  nul- 
lify the  statutory  prohibition." 

In  Brush  Electric  Light  Co.  v.  Jones 
Bros.  Electric  Light  Co.  (1891)  5  Ohio 
C.  C.  340,  the  court  said  that  it  was 
difficult  to  see  how  the  alleged  grant 
of  the  franchise  to  an  electric  light 
company  was  made  valid  and  binding 
on  the  city  by  a  mere  acquiescence  of 
the  public  authorities  in  its  use  for 
a  time,  when  the  statute  expressly  pro- 
vided that  it  could  be  granted  in  but 
one  mode.  It  was  held,  however,  that 
there  was  no  such  proof  of  continued 
acquiescence  on  the  part  of  the  munic- 
ipal authorities  as  justified  the  claim 
to  the  franchise  in  question.  The 
statute  provided  that  no  grant  of  the 
use  of  a  street  should  be  made  for  any 
purpose,  unless  first  recommended  by 
the  board  of  public  works,  and  that 
no  resolution  or  ordinance  recommend- 
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ed  to  the  council  by  such  board,  and 
there  amended,  should  take  effect  until 
approved  by  the  board,  and  that  a 
franchise  granted  must  be  approved  by 
four  members  of  the  board. 

d.  Effect   of   taxation   or   assessment   of 
corporate  property  by  municipality. 

The  assessment  and  payment  of 
city  taxes  by  a  street  car  company  may 
constitute  a  ground  for  an  estoppel 
against  the  city  to  deny  that  it  con- 
sented to  the  use  of  the  streets  by  the 
company,  even  though  such  payment 
extends  only  over  a  period  of  several 
years.  Spokane  Street  R.  Co.  v.  Spo- 
kane Falls  (1893)  6  Wash.  521,  83 
Pac.  1072.  In  this  case  the  assess- 
ments had  been  levied,  it  appears,  only 
for  two  or  three  years,  but  the  court 
said  that  the  assessment  of  taxes  was 
a  deliberate  and  formal  matter,  and 
there  was  no  reason  why  an  estoppel 
should  not  grow  as  well  out  of  one 
assessment  as  many. 

So,  where  a  right  of  way  for  a  rail- 
road was  granted  by  the  county  super- 
visors over  a  public  square  of  an  un- 
incorporated town,  the  railroad  was 
constructed,  the  conditions  of  the 
grant  as  to  improvements  on  the 
square  were  fulfilled  by  the  company, 
and  the  city,  after  its  incorporation, 
for  nearly  twenty  years  assessed  and 
collected  local  taxes  against  the 
square  as  the  property  of  the  county, 
and  recognized  the  rights  of  the  rail- 
road company  by  the  vacation  of 
streets  and  alleys,  it  was  held  that  the 
city  was  estopped  to  deny  that  it  had 
consented  to  the  use  of  the  land  in 
question  by  the  railroad.  Chicago,  R. 
I.  &  P.  R.  Co.  v.  Joliet  (1875)  79  HL 
25. 

And  it  was  held  in  Chicago  &  N.  W. 
R.  Co.  v.  People  (1878)  91  DL  251,  that 
a  city  was  estopped  from  compelling 


the  removal  of  a  stone  arch  in  a  street^ 
built  by  a  railroad  company  as  a  part 
of  its  roadbed,  where  the  same  had 
been  used  by  the  company  without  ob- 
jection for  nineteen  years,  and  the  city 
had  agreed  that  the  arch  should  re- 
main until  such  time  as  it  should  be 
rebuilt,  and,  in  addition  to  these  acts 
of  recognition  by  the  city  to  the  com- 
pany's use  of  the  street  in  this  manner,, 
it  had,  from  year  to  year,  assessed  for 
taxation  the  right  of  way  of  the  com~ 
pany,  including  the  property  in  con- 
troversy. 

See  also  Omaha  Electric  Light  &  P. 
Co.  V.  Omaha  (Fed.)  under  II.  b,  supra,, 
where  receipt  of  a  tax  by  a  municipal- 
ity on  the  gross  income  of  an  electric 
company  was  held  not  to  give  rise  to 
an  estoppel  to  deny  the  grant  of  a 
franchise;  and  for  a. case  where  the 
municipality  was  held  not  estopped  to 
deny  consent  to  the  grant  of  a  fran- 
chise to  a  street  railway  company,  by 
the  fact  that  the  company  had  paid 
street  paving  assessments,  see  Morris 
&  E.  R.  Co.  V.  Newark  (N.  J.)  under 
II.  a,  supra. 

e.  Miscellaneous* 

It  was  held  in  St.  Louis,  A.  &  T.  H» 
R.  Co.  V.  Belleville  (1887)  122  111.  376, 
12  N.  £.  680,  that  acts  of  a  committee 
of  a  city  council,  appointed  to  confer 
with  a  railroad  company,  but  not 
clothed  with  authority  to  vacate 
streets,  or  the  conduct  of  the  city  at- 
torney, who  was  equally  destitute  of 
such  authority,  could  not  estop  the 
municipality  so  as  to  enable  the  rail- 
way company,  on  the  ground  of  estop- 
pel, to  defend  an  action  for  obstruct- 
ing a  street  crossing  under  the  claim 
that  the  street  had  been  vacated  and 
the  city  had  consented  to  the  u«e  of 
the  same  for  railroad  yards. 

B.B.H. 
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(—  Mi$$.  — ,  8S  80.  H9.) 

THOMAS  RAWLINGS,  Appt., 
EARL  RAWUNGS  et  &!.;  by  Next  Friend. 

Mi99ia9ippi  Supreme  Court  (In  Bano)^yovetnber  10,  1919. 

(—  Miss.  — ,  83  So.  146.) 

Farent  and  child  —  right  to  sue  fm  support. 

1.  An  Infant  cannot  maintain  a  bill  in  equity  against  his  father  to  de- 
termine in  advance  the  amount  of  support  and  maintenance  to  which  he  is 
entitled,  and  secure  an  order  requiring  the  father  to  furnish  it. 

[See  note  on  this  qv^stion  beginning  on  page  1277.] 

—  duty  to  support.  Lien  —  ef  child  tor  support. 

2.  A  father  is  bound  to  support  his  3.  A  child  has  no  lien  on  his  fa- 
infant  child.               .  ther's   homestead   or   other  land  for 

[See  20  R.  C.  L.  622.]  support. 

(Ethridge  and  Holden,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Court  for  Adams 
County  (Cutrer,  Ch.)  in  favor  of  plaintiffs  in  a  proceeding  to  have  fixed 
in  advance  a  monthly  allowance  for  their  support,  to  require  the  defendant 
to  pay  the  sum  fixed,  and  for  a  lien  upon  his  estate  for  the  amounts  ordered 
to  be  paid.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Ernest  E.  Brofwn,  for  appellant :  tain  what  amount  is  sufiicient  for 

A  child  cannot  successfully  main-  the  monthly  support  of  said  minor 

tain  in  Mississippi  a  suit  in  any  court  children,  and  order  and  decree  that 

against  his  father  for  support.  guch  amount  be  paid  monthly  by  the 

^A?''^^''S^''*^'r^.^'^®«JM'i^7nQ-  defendant,  and  that  the  same  be 

V.  Holmes,  89  Miss.  873,  42  So.  799.  defendant,  etc.  The  alleged  plan- 
Mr.  L.  T.  Kennedy  for  appellees.  tation  of  the  deiendant  is  not  de- 
^.  -r  J  f.  J  j.i_  •  •  scribed  in  the  bill,  but  a  lis  i^endens 
Stevens,  J.,  delivered  the  opmion  ^^^j^  ^^  ^j^^  indicating  iH  gen- 

m?^  ^^     .•        ,  ., ,         -  rru^w.««  eral  way  the  real  estate  upon  which 

The  SIX  ^i»^r  .children  of  Thomas  ^  j.^^  .^        ^^^    Tj^^  def ^dant  de- 

Rawhngs,  appellant,  exhibited    by  ^^^^^^  ^^  ^^^  j^j^  ^^^  demurrer  was 

««t  !l'2?^.'  *¥ll  ^'"  ""i  ^^^^^K  overruled,  and   this   appeal   prose- 

agamst  their  father,  alleging  that  ^^^^^       '                      ^^        ^ 

the  defendant  had  n<J  lived  jath  ^his  is  not  an  action  for  board 
them  or  their  mother  for  a  number  ^^^  lodging  furnished  the  minors, 
of  years;  that  their  father  had  not  ^jther  by  the  mother  or  a  third  per- 
for  a  long  period  contributed  any-  ^^^  tj^.^  .^  ^  proceeding  in  equity 
thing  to  their  support ;  that  the  to  have  the  chancellor  fix  in  advance 
mother  was  not  able  to  care  for  ^  monthly  allowance  for  the  infant 
them  and  that  they  were  without  children  of  the  defendant,  to  enter 
means  of  support ;  that  the  defend-  a  decree  requiring  the  defendant  to 
ant  was  the  owner  of  a  certain  pay  the  sum  fixed,  and  to  adjudge  a 
plantation,  and  that  this  plantation  fien  upon  the  defendant's  real  es- 
"is  liable  to  them  for  a  support."  tate  for  the  sums  so  ordered  to  be 
The  prayer  of  the  bill  is  that  upon  paid.  The  law  as  known  and  ex- 
final  hearing  ''the  court  will  ascer-  pounded  for  centuries  fails  to  sane- 
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tion  any  such  proceeding.  We  rec- 
cognize  to  the  fullest  e^rtent  the  ob- 
Parent  and  Ugation  of  a  parent 

ebiid-dntr  to       to  support  his  in- 

ing  said  in  this  opinion  would  dis- 
count in  the  least  this  primary 
obligation,  imposed  by  the  law  of 
nature.  The  question  before  us  is 
one  as  to  the  remedy  in  the  case 
made  by  the  bill.  Does  the  existence 
of  the  obligation  on  the  part  of  the 
parent  justify  a  court  of  equity  in 
entertaining  a  bill  or  action  by  the 
child  against  its  father  to  determine 
in  advance  the  amount  of  support 

and      maintenance, 

Tor'i^pllAy  and  compel  obedi- 
ence to  its  orders  in 
the  premises  by  imposing  a  lien  up- 
on property  or  otherwise?  On  this 
point  the  authorities  are  in  accord. 
In  21  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1062,  it  is  said :  'The  moral  obliga- 
tion of  a  parent  to  support  his  child 
is  not  directly  enforceable,  and  a 
court  of  equi^  cannot  compel  the 
performance  of  this  duty.  The  duty 
may  be  enforced,  however,  under 
statute,  or  indirectly,  as  where  a 
stranger  supplies  an  infant  with 
necessaries  and  recovers  therefor 
against  the  parent." 

In  20  R.  G.  L.  \  31,  it  is  said  that 
the  civil  remedy  is  more  commonly 
worked  out  by  holding  that,  if  the 
father  leaves  his  children  destitute, 
he  confers  on  anyone  who  finds 
them  in  that  condition  an  agency  to 
supply  them  with  necessaries;  the 
volunteer  can  therefore  recover  the 
cost  of  the  supplies  from  the  father 
in  a  civil  action." 

Practically  the  same  declaration 
is  made  in  the  text  of  Cyc.  (vol.  29, 
p.  1614),  and  on  page  1663  it  is 
pointed  out  that  "actions  by  chil- 
dren against  their  parents  are  not 
to  be  encouraged,  .  .  .  and  a 
minor  child  has  no  right  of  action 
against  a  parent  for  the  tort  of  the 
latter."  In  the  footnotes  to  the  text 
last  quoted  is  our  own  case  of  Hew- 
lett V.  George,  68  Miss.  703,  13 
L.R.A.  682,  9  So.  886.  In  this  case, 
our  court,  by  Woods,  J.,  in  forcible 
language  declared:    "The  peace  of 


41 


society,  and  of  the  families  compos- 
ing society,  and  a  sound  public  pol- 
icy, designed  to  subserve  the  repose 
of  families  and  the  best  interests  of 
society,  forbid  to  the  minor  child  a 
right  to  appear  in  court  in  the  as- 
sertion of  a  claim  to  civil  redress 
for  personal  injuries  suffered  at  the 
hands  of  the  parent.  The  state, 
through  its  criminal  laws,  will  give 
the  minor  child  protection  from  pa- 
rental violence  and  wrongdoing,  and 
this  is  all  the  child  can  be  heard  to 
demand." 

This  language  was  quoted  with 
approval  by  the  supreme  court  of 
Tennessee  in  McKelvey  v.  McKelvey, 
111  Tenn.  38SL  64  L.R.A.  991,  102 
Am.  St.  Rep.  787,  77  S.  W.  664,  1 
Ann.  Gas.  130.  There  has  been 
brought  to  our  attention  no  case 
which,  based  upon  the  common  law 
or  general  equity  jurisdiction,  sanc- 
tions this  proceeding.  On  the  con- 
trary, the  exact  question  was 
elaborately  considered,  and  the  point 
ruled  adversely  to  the  contention  of 
complainants,  in  the  case  of  Huke 
V.  Huke,  44  Mo.  App«  808.  In  the 
Huke  Case  &  daughter  seventeen 
years  of  age,  by  next  friend,  filed  her 
petition  in  equity  against  her  father 
for  support  and  maintenance.  It 
was  there,  as  here,  contended  that 
the  chancellor  has  full  jurisdiction 
over  the  persons  and  property  of  in- 
fants, but  the  court  of  appeals  of 
Missouri  observed:  "This  action 
proceeds  in  the  face  of  elementary 
principles." 

The  court  further  said :  "No  in- 
stance is  found  in  the  books,  where 
such  an  action  as  the  present  has 
been  maintained,  either  at  law  or  in 
equity.  At  one  period  in  our  Eng- 
lish history  a  statute  was  enacted 
that,  if  any  Popish  parent  should  re- 
fuse to  allow  his  Protestant  child  a 
fitting  maintenance,  with  a  view  to 
compel  him  to  change  his  religion, 
the  Lord  Chancellor  should,  by  or- 
der of  the  court,  constrain  him  to  do 
what  is  just  and  reasonable.  Stat. 
11  &  12  Wm.  m.  chap.  4.  The  very 
enactment  of  this  statute — ^the 
necessity  in  the  state  of  the  law  for 
such  a  statute — shows  that  a  father 
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Meas  under  no  compulsory  obligation 
at  common  law,  or  by  the  principles 
of  equity,  to  support  his  infant  child. 
A  case  arose  after  the  passing  of 
this  statute,  making  this  conclusion 
still  more  clear.  The  daughter  of  a 
wealthy  Jew  had  embraced  Chris- 
tianity, and  he  turned  her  out  of 
doors.  On  the  petition  of  the  parish 
for  relief  against  him,  they  were 
held  entitled  to  none,  because  it  was 
not  alleged  that  she  was  poor  or 
likely  to  become  chargeable.  St. 
Andrew's  Undershaft  v.  Mendez  de 
Breta,  1  td.  Raym.  699,  91  Eng. 
Reprint,  1366.  This  gave  occasion 
for  another  statute,  which  ordained 
that,  if  Jewish  parents  should  re- 
fuse to  allow  their  Protestant  chil- 
dren a  fitting  maintenance,  suitable 
to  the  fortune  of  the  parents,  the 
Lord  Chancellor,  on  complaint, 
might  make  such  order  as  he  should 
see  proper.  Stat.  1  Anne,  chi^[>.  30 ; 
1  Bl.  Com.  4^9.  ...  No  court  of 
chancery  in  England  ever  made  an 


nished  to  his  children,  for  which  he 
is  to  be  made  chargeable." 

If  the  jurisdiction  of  equity  has 
been  enlarged  in  any  of  the  states  of 
the  Union,  it  is  certainly  based  up- 
on some  statute.  We  have  in  our 
state  two  statutes  which  indirectly 
bear  upon  the  subject.  Section  3571, 
Code  of  1906  (§  6188,  Hemingway's 
Code),  imposes  a  duty  upon  certain 
relatives  to  support  pauper  mem- 
bers of  their  family.  By  this  stat- 
ute the  father  of  a  pauper  child  is 
made  liable  to  the  county  in  the  sum 
of  $8  per  month  for  each  month  the 
father  has  failed  or  refused  to  pro- 
vide the  necessary  support  and 
maintenance,  and  furthermore  is 
made  liable  to  any  person  in  like 
sum  who  supplies  such  poor  rel- 
atives with  necessaries.  By  §  6055 
(§  3332)  every  person  who  aban- 
dons his  wife  or  family  without  just 
cause,  leaving  her  or  them  without 
support,^or  in  danger  of  becoming  a 
public  charge,  is  declared  a  vagrant, 
and  punishable  as  such.    Statutes 


order  Peqmnng  a  father,  however  ^  f„  the  protection  of  the  poor  have 
wealthy,  to  set  apart  out  of  fais  own  be^j,  enacted  in  England,  and  in 
estate  a  fund  for  the  maintenaneerimost,  if  not  all,  the  states  of  the 
and  education  of  his  infant  child,  or|-f  Union.  The  English  Statute  of  43 
even  to  provide  sustenance  for  8uch>  f  Eliz.  chap.  2,  provides :  The  father 
child.  The  common  law  of  England '-'  and  mother,  grandfather  and  grand- 
has,  from  the  earliest  times,  left  this  ;  mother,  of  poor,  impotent  persons, 
duty  to  the  natural  feelings  of  thei[  shall  maintain  them,  if  of  sufficient 
parents,  and  experience  has  shown  1  ability,  according  as  the  quarter  ses- 
that  the  confidence  has  not  in  gen-  i;  sion  shall  direct, 
eral  been  misplaced."  In   considering  the   Connecticut 

And  in  Ailing  v.  Ailing,  52  N.  J.     statute,  declared   to   be   "nearly  a 


Eq.  92,  27  Atl.  655,  H  1  of  the  head- 
notes  reads:  "1,  A  court  of  chan- 
cery has  no  jurisdiction  to  compel  a 
parent  to  support  an  infant  child.'* 
In  the  opinion  by  Pitney,  V.  C, 
the  following  language  by  the  su- 
preme court  of  Connecticut  in  Finch 
V.  Pinch,  22  Conn.  411,  is  quoted 
with  approval:  "Connected  with 
this  obligation  of  maintenance  there 
is  a  parental  privilege.  The  parent 
is  entitled  to  the  custody  and  care  of 
the  child  which  he  sustains,  and  to 
such  service  as  it  can  render,  and 
he  has  a  right<to  exercise  his  own 
discretion  in  determining  the  fitness 
and  necessity  of  the  allowances  to  be 
made  and  of  the  support  to  be  fur* 


transcript  of  the  English  statute  on 
this  subject,'*  the  supreme  court  of 
Connecticut  ruled  that  their  statu- 
tory provisions  "embrace  as  well 
minor  as  adult  children."  Finch  v. 
Finch,  supra,  22  Conn.  416.  Poor 
infants  cannot  then  be  said  to  be 
without  some  remedy.  If  a  father, 
though  able,  becomes  so  depraved  as 
wilfully  to  abandon  his  offspring,  he 
is  answerable  to  the  criminal  laws 
of  our  commonwealth.  But  such 
cases  must  be  few  indeed.  When 
they  exist,  they  are  generally  the  re- 
sult of  differences  between  husband 
and  wife  and  a  home  broken  up  by 
domestic  troubles.  And  in  cases  of 
divorce  the  chancery  court  is  given 
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jurisdiction  by  statute  (Code  1906, 
§  1673 ;  Hemingway's  Code,  §  1415) 
to  *^make  all  orders  touching  the 
case,  custody,  and  maintenance  of 
the  children  of  the  marriage"  that 
''may  seem  equitable  and  just,"  and 
afterwards  may  "change  the  de- 
cree, and  make  from  time  to  time 
such  new  decrees  as  the  case  may  re- 
quire." 

We  are  not  justified  in  enlarging 
the  jurisdiction  of  chancery  beyond 
that  indicated  by  the  statute,  and  in 
opening  the  door  of  the  courts  to 
any  unruly  or  disobedient  child  who 
may  complain  at  either  the  amount 
or  kind  of  support  and  maintenance 
provided  by  the  father.  The  same 
reasons  tlutt  led  the  court  to  the 
conclusion  reached  in  Hewlett  v. 
George,  68  Miss.  703, 13  L.R.A.  682, 
9  So.  886,  are  persuasive  here. 
''The  repose  of  families  and  best  in- 
terests of  society  forbid"  any  such 
action.  If  the  chancellor  can  fix  in 
advance  the  amount  of  support  each 
dissatisfied  child  must  receive,  then 
is  parental  authority  superseded  by 
judicial  fiat,  parental  discipline 
swept  away  by  self-assertion  and  dis- 
obedience on  the  part  of  children, 
and  the  integrity  of  the  home,  the 
comer  stone  of  society,  is  under* 
mined.  The  bill  even  prays  that  a 
lien  be  fixed  upon  the  father's  real 
estate.  'By  no  provision  of  law  is 
'  the  child  given  an 

♦if^JIi'^.)!!!/**       interest,  such  as  the 

for  smpport.  .*        v  j-l 

Wife  has,  m  the 
homestead  or  other .  lands  of  the 
father. 

For  the  reasons  indicated,  the  de- 
cree of  the  learned  Chancellor  will 
be  reversed,  the  demurrer  sustained, 
and  decree  entered  here  in  appel- 
lant's favor. 

Ethridge,  J.,  dissenting: 

After  profound  consideration  of 
the  question  presented  by  this  rec- 
ord, I  find  myself  unable  to  agree 
with  my  brethren.  In  my  opinion 
their  exegesis  is  erroneous,  and 
fruitful  of  evil  consequences  to  the 
helpless  and  unfortunate  children 
of  this  state  who  have  cruel,  shift- 
less, heartless  parents.  The  courts. 


and  especially  courts  of  equity, 
should  be  diligent  to  discover  and 
swift  to  remec^  the  wrongs  of  help- 
less children.  It  is  the  function  of 
government  to  protect  the  weak  and 
helpless  from  the  wrongs  of  the 
strong,  the  cunning,  and  the  vicious ; 
and  Uie  fact  that  the  strong,  cun- 
ning, and  vicious  may  happen  to  be 
the  parents  of  the  weak  and  help- 
less, instead  of  removing  the  protec- 
tion, should  be  an  additional  reason 
for  the  exercise  of  diligence  and  the 
extending  of  the  remedial  aid  of  the 
court  of  equil^.  In  order  that  my 
position  may  be  better  understood, 
I  shall  state  the  facts,  and  then  my 
view  of  the  law  applicable  to  them, 
and  afterwards  consider  the  views 
of  the  majority,  and  the  authorities 
cited  sustaining  that  opinion,  hop- 
ing to  point  out  the  errors  therein 
contained. 

The  petition  in  this  case  was  filed 
by  the  mother  of  the  children  as 
their  next  friend,  and  alleged  that 
the  petitioners  were  the  children  of 
the  defoidant  (ai^^eUant) ,  and  that 
they  were  without  means  of  sup- 
port, and  unable  to  earn  a  support ; 
that  they  lived  with  their  mother, 
away  from  their  father;  that  the 
mother  was  unable  to  support  them, 
and  that  their  father  was  able  to 
support  them,  and  that  it  was  his 
duty  to  do  80 ;  that  he  had  repeated- 
ly promised  to  support  them,  but 
that  for  several  years  he  had  con- 
tributed nothing  to  their  support; 
that  he  was  the  owner  of  a  planta- 
tion in  the  county  of  their  residence 
— ^and  prayed  that  the  court  inquire 
into  their  complaint  and  fix  a  rea- 
sonable sum  for  their  support,  ad- 
judge the  same  against  defendant, 
and  impress  a  lien  upon  his  prop- 
erty for  the  security  of  their  sup- 
port and  for  general  relief.  The  de- 
fendant demurred  to  the  bill,  thus 
confessing  the  truth  of  the  allega- 
tions contained  thermn;  the  de- 
murrer was  overruled  by  the  court 
below,  and  appeal  granted  to  this 
court  to  settle  the  principles  of  the 
case.  The  majority  of  this  court 
has  decided  that  the  suit  is  not 
maintainable,  and  that  no  relief  can 
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be  granted  by  equity.  The  children 
have  asked  for  toead,  and  the  court 
has  given  them  a  stone.  In  my  opin- 
ion the  parental  obligation  to  sup- 
port children  can  be  enforced  in 
^ility  at  the  suit  of  the  children^ 
suing  by  next  friend,  and  that  this 
is  the  only  effectual  remedy  to  in- 
sure their  support.  Section  24  of 
the  state  Constitution  reads  as  fol- 
lows: '^All  courts  shall  be  open; 
and  every  person  for  an  injury  done 
him  in  his  lands,  goods,  person,  or 
reputation,  shall  have  remedy  by 
due  course  of  law,  and  right  and 
justice  shall  be  administered  with-- 
out  sale,  denial,  or  delay." 

Section  512,  Hemingway's  Code 
(§729,  Code  1906),  reads  as  follows : 
'^'The  declaration  shall  contain  a 
statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  atid 
<;oneise  language,  without  repeti- 
tion; and  if  it  contain  sufficient 
matter  of  substance  for  the  court 
to  proceed  upon  the  merits  of  the 
•cause,  it  shall  be  sufficient;  and  it 
shall  not  be  an  objection  to  main- 
taining any  action  that  the  form 
thereof  should  have  been  different." 

Under  these  two  sections  it  was 
intended  by  the  lawmaking  power  of 
this  state  to  grant  a  judicial  remedy 
for  the  enforcement  of  eveiy  legal 
right,  and  that  aU  forms  of  actions 
should  be  abolished,  to  the  end  that 
the  court  should  not  be  embarrassed 
in  enforcing  rights  where  it  had  the 
facts  before  it,  and  should  grant 
justice  according  to  law,  and  not  ac^ 
cording  to  f  orms.  It  does  not  meiua 
that  any  particular  court  has  juris^ 
diction  of  a  particular  controversy, 
but  it  does  mean  that  some  court 
must  be  able  to  grant  relief,  where  a 
legal  right  involving  person,  prop* 
erty,  or  reputation  is  presented.  The 
constitutional  provision,  §  24  above 
quoted,  is  followed  by  a  partition  of 
the  judicial  powers  among  different 
courts,  and  providing  in  §  147  of 
the  state  Constitution  that  this 
court  should  not  reverse  a  cause 
solely  on  the  ground  that  the  action 
was  brought  in  the  wrong  court,  but 
that,  if  the  correct  result  was 
reached,  the  judgment  should  be  af*  ' 
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firmed,  and  the  rdief  gK*anted.  The 
trial  court  retained  juiisdiction,  and 
if  there  be  any  legal  right  our  duty 
is  to  eitfaeir  remand  to  the  chancery 
court  from  which  the  cause  came,  or 
to  send  it  to  the  proper  court  for  a 
trial  on  the  merits.  The  jurisdic- 
tion of  the  chancery  court  is  con- 
tained (so  far  as  it  affects  this 
controversy)  in  §  159  of  the  Consti- 
tution of  1890,  which  reads  as 
follows : 

''The  chancery  court  shall  have 
full  jurisdiction  in  the  following 
matters  and  cases,  viz. :    .    .    . 

(a)  All  matters  in  equity; 

(b)  Divorce  and  alimony ; 

(c)  Matters  testamentary  and 
of  administration ; 

''(d)  Minor's  business ; 

"  (e)  Cases  of  idiocy,  lunacy,  and 
persons  of  unsound  mind ; 

"  (f )  All  cases  of  which  the  said 
court  had  jurisdiction  under  the 
laws  in  force  when  this  C!onstitution 
is  put  in  operation." 

The  ConiBtitution  grants  jurisdic- 
tion to  tile  circuit  court  in  §  156, 
which  reads  as  follows:  "The  cir- 
cuit court  shall  have  original  jurish 
diction  in  idl  matters,  civil  and  crim- 
inal, in  this  state  not  vested  by  this 
Constitution  in  some  other  court, 
and  such  appellate  jurisdiction  as 
shall  be  prescribed  by  law." 

It  will  be  seen  from  the  sections 
quoted  that  there  is  jurisdiction 
vested  in  these  courts  for  the  en- 
forcement of  all  rigbts  affecting  per- 
son, property,  or  reputation.  Does 
this  suit  lie?  The  majority  opinion 
concedes  that  it  is  ttie  legal  duty  of 
a  parent  to  support  the  child.  There 
can  be  no  legal  duty  without  a  corre- 
sponding legal  right.  It  would  be 
idle,  yea,  impossiUe,  to  declare  a 
duty  without  at  the  same  time  de- 
claring a  corresponding  right  in  the 
person  or  persons  to  whom  the  duty 
was  owed.  The  one  necessarily  im- 
plies the  other.  Section  1415,  Hem- 
ingway's Code  (§  1678,  Code  1906), 
provides :  "When  a  divorce  shall  be 
decreed  from  the  bonds  of  matri- 
mony, the  court  may,  in  its  discre* 
tion,  having  regard  to  the  circum- 
stances of  the  parties  and  the  nature 
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of  the  case,  as  may  seem  equitable 
and  just,  make  all  orders  touchin^r 
the  care,  custody,  and  maintenance 
of  the  children  of  the  marriage,  and 
also  touching  the  maintenance  and 
alimony  of  the  wife,  or  any  allow- 
ance to  be  made  to  her,  and  noay,  if 
need  be,  require  sureties  for  the 
payment  of  the  sum  so  allowed ;  and 
the  court  may  afterward,  on  peti- 
tion, change  the  decree,  and  make 
from  time  to  time  such  new  decrees 
as  the  case  may  require/' 

Is  it  reasonable  to  construe  this 
section  so  as  to  make  it  inapplicable 
to  other  suits  than  divorce  suits  ?  I 
think  not.  The  cases  of  Garland  v. 
Garland,  50  Miss.  694,  and  Verner 
V.  Verner,  62  Miss.  260,  are  per* 
suasive  for  a  different  construction. 
There  the  law  was  as  to  alimony  in 
a  suit  by  the  wife  for  her  support, 
and  the  law,  as  it  then  existed,  was 
that  alimony  was  allowed  as  an  in- 
cident of  some  other  suit,  like  a  di- 
vorce suit;  but  the  court,  in  an 
opinion  cKf  great  reason  and 
strength,  held  that  the  suit  would 
lie,  even  though  no  other  suit  was 
pending. 

The  most  powerful  and  pressing 
considerations,  it  occurs  to  me, 
present  tiiemselves  in  favor  of  a 
like  construction  here.  Why  should 
the  husband  escape  the  duty  to  sup^ 
port  his  children  in  case  no  divorce 
is  asked,  and  be  compelled  to  do  so 
where  a  divorce  is  asked?  Would 
not  such  construction  encourage, 
rather  than  discourage,  divorce? 
And  is  it  not  the  settled  public 
policy  to  discourage  divorce,  and  en- 
courage the  discharge  of  legal  duty? 

Section  6188,  Hemingway's  Code 
<§  3671,  Code  1906),  reads  as  fol- 
lows: 'The  father  and  grandfather, 
the  mother  and  grandmother, 
and  brothers  and  sisters,  and  the 
descendants  of  any  pauper  not  able 
to  work,  as  the  board  of  supervisr* 
ors  shall  direct,  shall,  at  their  own 
charge,  relieve  and  maintain  such 
pauper ;  and,  in  case  of  refusal,  shall 
forfeit  and  pay  the  county  the  sum 
of  $8  per  month,  for  each  month 
they  may  so  refuse,  to  be  recovered 
in  the  name  of  the    county;  and 


shall  be  liable  to  any  person  who 
supplies  such  poor  relative,  if.  aban- 
doned, with  necessaries,  not  exceed- 
ing said  sum  per  month/' 

Does  this  section  provide  an  ex- 
clusive remedy  in  case  no  divorce 
proceedings  are  pending?  Clearly 
not.  It  will  be  noted  that  the  leg^ 
duty  is  clearly  fixed  upon  the  father 
to  support  and  maintain  his  childr^ 
at  his  own  expense*  If  he  does  not 
discharge  this  legal  duly,  the  board 
of  supervisors  may,  if  the  child  is 
maintained  by  the  county,  sue  him 
for  as  much  as  $8  per  montht  and 
no  more.  Any  private  person  fur- 
nishing such  child  support  cannot 
recover  more  than  $8  per  month.  If 
this  is  the  exclusive  remedy,  the 
child  would  starve,  or  its  living  ex- 
pense would  have  to  be  made  up  by 
the  public,  even  though  the  heartless 
father  might  have  millions  of  dol- 
lars' worth  of  property.  No  per- 
son would,  in  this  day  of  high  cost 
of  living,  furnish  a  child  enough  to 
live  on  when  he  would  be  limited  to 
$8  per  month  recovery  against  the 
father  under  this  statute.  The  ab- 
surdity of  so  holding  is  evident.  The- 
lawmaking  power  never  int^ided  to 
so  limit  the  amount  that  a  parent 
should  furnish,  nor  relieve  him  of 
any  duty  in  the  premises.  What  is 
the  criminal  law  Deferred  to  in  the 
majority  opinion^  by  which  this  pa- 
rental duty  may  be  enforced  and  the 
child  protected  ?  Section  806,  Hem- 
ingway's Code  (§  1078,  Code  1906), 
provides :  ''If  the  father  or  mother 
of  any  child  under  the  age  of  six 
years,  or  any  other  person  having 
the  lawful  custody  of  such  child,  or 
to  whom  such  child  shsll  have  been 
ecmfided,  shall  expose  such  child  in 
any  highway,  street,  field,  house, 
outhouse,  or  elsewhere^  with  intent 
wholly  to  abandon  it,  such  person 
shall,  upon  conviction,  be  punished 
by  imprisonment  in  the  penitentiary 
not  more  than  seven  years,  or  in  the 
county  jail  not  more  than  one  year." 

It  will  be  seen  that  this  section  is 
very  limited  in  its  scope.  It  does 
not  apply  at  all  to  children  over  six 
years  of  age,  and  is  then  limited  to 
particular  acts,  and  does  not  apply 
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to  mere  neglect.  If  that  is  the 
remedy  for  helpless  children*  God 
have  mercy  on  them! 

What  about  vagrancy  proceed- 
ing? Section  50^5,  Code  of  1906 
(§3332,  Hemingway's  Code),  de- 
fines who  are  vagrants,  and  para- 
graph (k)  of  this  section  is  the  one 
that  provides  that  ''every  person 
who  shall  abandon  his  wife  or  fam- 
ily, without  just  cause,  leaving  her 
or  them  without  support,  or  in 
danger  of  becoming  a  public 
charge." 

And  paragraph  (m)  provides: 
''AH  persons  who  are  able  to  work 
and  do  not  work,  but  hire  out  their 
minor  children  or  allow  them  to  be 
hired  out,  and  live  upon  their 
wages.'' 

These  are  the  only  provisions 
pertinent  to  the  suit  before  us. 
The  proceedings  f  qr  dealing  with 
vagraats  are  contained  in  §  3335, 
Hemingway's  Code  (§  50&8,  Code 
190&)  and  §  3338,  Hemingway's 
Code  (§  5061,  Code  1906). 

It  was  provided  in  §  3336,  Hem- 
ingway's Code,  that  whenever  any  , 
person  is  arrested  on  a  charge  of 
vagrancy  he  shall  be  carried  before 
a  justice  of  the  peace,  and  on  satis- 
factory evidence  of  being  a  vagrant 
that  the  justice  of  the  peace  shall 
commit  such  person  to  jail  for  not 
less  than  ten  nor  more  than  tibirty 
days,  and  that  such  person  so  com- 
mitted shall  serve  his  sentence,  un- 
less he  shall  give  bond  with  suf- 
ficient surety  for  future  industry 
and  good  conduct  for  a  period  of  one 
year,  and  that  such  bond,  if  given, 
may  be  put  in  suit,  and  that  when- 
ever the  bond  so  taken  be  forfeited 
there  shall  be  no  recovery  less  than 
the  face  value  of  the  bond,  unless  tl^ 
vagrant  shall  be  delivered  up  to  the 
circuit  court  for  future  trial,  in 
which  case  the  court  may  limit  the 
amount  of  recovery  on  the  bond  to- 
the  cost  of  suit  and  a  penalty  of  $50. 
This  bond  nowhere  provides  for  the 
recovery  thereon  by  the  infant  or 
the  wife.  The  suit  must  be  in  the 
name  of  the  state,  and  it  provides 
no  support  whatever  for  the  depend- 
ents of  the  vagrant.  If  the  alleged 
7  AX.R.— so. 
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vagrant  refuses  to  give  bond,  he 
may  be  imprisoned  for  thirty  days, 
and  no  longer.  Clearly  this  pro- 
ceeding affords  no  certainty  of  re- 
lief for  the  dependents  of  the  va- 
grant. Section  3338,  Hemingway's 
Code  (§  5061,  Code  1906),  provides 
for  a  second  conviction,  and  pro- 
vides that  in  such  case  the  vagrant 
shall  be  committed  to  jail  for  not 
less  than  ninety  days  nor  more  than 
six  months,  and  shall  serve  such 
sentence,  and  not  be  liberated  from 
such  sentence  by  payment  for  the 
time  required  to  be  served  by  such 
sentence.  This  section  clearly 
makes  no  provisions  for  the  chil- 
dren and  dependents  of  the  vagrant. 

So  we  say  that  these  criminal  and 
vagrant  sections  do  not  provide  for 
their  support.  In  1  C.  J.  p.  985,  § 
93,  it  is  said:  ''The  violation  of  a 
right,  as  defined  or  recognized  by 
the  substantive  law,  constitutes  a 
wrong,  and  it  has  long  been  a  settled 
principle  and  maxim  of  the  law  that 
for  every  right,  or  as  otherwise,  and 
perhaps  more  accurately,  stated,  for 
every  wrong,  or  for  the  vindiciition 
or  violation  of  every  right,  there  is 
a  remedy,  or,  in  other  words,  that 
wherever  the  law  recognizes  a  right 
it  gives  a  remedy  to  enforce  it,  or 
to  redress  its  violation,  and  in  the 
application  of  this  principle  it  is  im- 
material whether  the  right  is  a 
common-law  right  or  exists  by  vir- 
tue of  statute.  Right  and  remedy 
are  reciprocal,  and  to  deny  the 
remedy  is,  in  substance,  to  deny  the 
right." 

For  essentials  of  an  action,  see  1 
C.  J.  p.  927,  and  page  935,  §  28.  At 
page  986,  same  volume  (§  95) ,  it  is 
stated  by  this  same  authority,  under 
heading  "Statutory  Rights  :V  "The 
rule  that  wherever  the  law  recog- 
nizes a  right  it  gives  a  remedy  ap- 
plies to  statutory  as  well  as  to 
common-law  rights;  and  so  wher- 
ever a  statute  creates  a  new  right  or 
duty,  and  does  not  prescribe  any 
particular  remedy  for  its  enforce- 
ment, the  party  entitled  to  the  bwe- 
flt  of  the  statute  may  resort  to  any 
existing  remedy  which  will  afford 
adequate    and     proper     redress^ 
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whether  it  be  a  common-law  or  a 
statutory  remedy." 

Section  96,  under  the  same  chap- 
ter, under  hea^ng  "Framing  New 
Eemedies/'  says:  "In  order  to  af- 
ford a  remedy  for  every  wrong,  it  be- 
came necessary  during  the  forma- 
tive period  of  the  common-law 
actions,  as  new  cases  arose  under 
recognized  principles,  to  frame  new 
write,  where  none  appropriate  to 
the  case  could  be  found.  These 
writs  were  formerly  issued  out  of 
chancery  and  directed  to  the  com- 
mon-law courte;  but  it  is  now  well 
recognized  that  the  court  in  which 
an  action  is  brought  may,  in  order 
to  prevent  a  failure  of  justice,  or  to 
enforce  a  recognized  principle  of 
law,  devise  or  adopt  such  new  rem- 
edy or  mode  of  procedure  as  the 
case  may  require,  and  that  it  is  its 
duty  to  do  so ;  but  a  new  remedy  or 
mode  of  procedure  should  not  be  re- 
sorted to,  when  there  is  an  appro- 
priate and  adequate  remedy  already 
known  to  the  law." 

In  §  99,  p.  987,  under  heading 
"Nature  and  Form  of  Remedy,"  it 
is  said :  "The  rule  that  there  shall 
be  a  remedy  for  the  enforcement  of 
every  right,  although  it  be  a  new 
right  created  by  statute,  does  not 
have  reference  to  any  one  particular 
remedy,  but  to  such  form  of  remedy 
as  is  appropriate  to  the  nature  of 
the  particular  case;  and  in  some 
cases  there  may  be  more  than  one 
appropriate  remedy." 

In  §  100,  p.  988,  of  the  same  au- 
thority, under  heading  "Statutory 
Remedies,"  it  is  said :  "It  is  compe- 
tent for  the  legislature  to  provide  a 
remedy  in  cases  where  none  existed 
at  common  law,  or  in  creating  a 
new  right  to  prescribe  the  remedy 
by  which  it  is  to  be  enforced,  and 
limit  jurisdiction  of  it  to  a  particu- 
lar tribunal,  or  to  provide  new  rem- 
edies for  pre-existing  rights,  and 
make  such  new  remedies  exclusive. 
Where  a  statutory  remedy  is  pre- 
scribed for  a  particular  purpose,  it 
will  be  limited  accordingly  and  can- 
not be  used  for  other  purposes,  and 
in  pursuing  a  statutory  remedy  the 


proceedings  must  conform  to  the 
provisions  of  the  statute." 

In  §  101,  same  authority,  at  pages 
988,  989,  under  heading  "Cumula- 
tive or  Exclusive  Remedies,"  it 
says:  "Unless  governed  by  some 
general  statutory  provisions,  the 
question  as  to  whether  a  statutory 
remedy  is  exclusive  or  merely 
cumulative  depends  primarily  upon 
the  intention  of  the  legislature,  as 
shown  by  a  construction  of  the  stat- 
ute prescribing  the  remedy.  The 
question  is  ordinarily  determined 
according  to  whether  the  remedy  is 
given  for  the  enforcement  of  a  new 
right  created  by  the  statute,  or  is 
merely  a  new  remedy  for  a  pre- 
existing right;  but  while,  unless  a 
contrary  intention  appears,  the  rem- 
edy will  in  the  former  case  be  con- 
strued as  exclusive,  and  in  the  latter 
as  merely  cumulative,  this  distinc- 
tion is  not  in  all  cases  controlling." 

In  §  102,  pp.  989,  990,  same  au- 
thority, under  heading  "New  Right 
Created  with  Remedy,"  it  says: 
"Where  a  statute  creates  a  new 
» right,  and  also  provides  a  remedy 
for  its  enforcement,  it  is  ordinarily 
held  that  such  remedy  is  exclusive. 
This  rule  seems  to  have  been  first 
laid  down  with  reference  to  reme- 
dies under  criminal  and  penal  stat- 
utes; but  it  applies  equally  to  civil 
actions  of  a  personal  nature,  and 
where  the  statute  providing  such  a 
remedy  confers  jurisdiction  there- 
of upon  a  particular  court  or  tribu- 
nal, such  jurisdiction,  as  well  as  the 
remedy,  is  exclusive.  The  rule  is 
not,  however,  of  universal  applica- 
tion, particularly  in  the  case  of  stat- 
utes which  are  not  penal,  for  it  is 
based  merely  upon  a  presumed  pro- 
hibition of  other  remedies,  and  will 
yield  where  a  contrary  intention 
appears." 

In  §  103,  p.  990,  under  heading 
"New  Remedy  for  Pre-existing 
Right,"  this  authority  says: 
'Where  a  statute  providing  a  rem- 
edy does  not  create  a  new  right,  but 
merely  provides  a  new  remedy  for  a 
pre-existing  right,  it  is  ordinarily 
held  that  such  remedy  is  not  exclu- 
sive, but  merely  cumulative,  wheth- 


■4* 


RAWLINGS  V. 

«r  the  right  is  one  previously 
■enforceable  at  common  law,  or  by 
virtue  of  some  other  statute  or  con- 
stitutional provision,  and  whether 
it  was  previously  enforceable  at 
law  or  in  equity,  and  notwithstand- 
ing the  new  remedy  may  be  pref- 
eraUe  to  or  more  efficient  than  the 
old." 

In  §  106,  p.  991,  under  heading 
Adequacy  of  Statutory  Remedy,'' 
this  authority  says :  'The  rule  that 
a  new  remedy  for  a  pre-existing 
ris^t  will  not  be  regarded  as  ex- 
•clusive  is  particularly  applicable 
where  such  new  remedy  is  not  an 
adequate  one/' 

Testing  the  present  case  by  these 
rulings,  we  are  bound  to  conclude,  it 
seems  to  me,  that  these  penal  and 
•criminal  statutes  do  not  provide  an 
•exclusive  rmiedy  for  the  enforce- 
ment of  the  rights  of  children  to 
^support  by  their  parents.  The  obli- 
gation existed  independent  of  the 
statute.  In  20  R.  C.  L.  p.  622,  un- 
der heading  ''Liabilities  of  Father," 
it  is  said:  "It  has  already  been 
pointed  out  that  correlative  to  the 
father's  right  to  the  custody,  con- 
trol»  and.  earnings  of  his  minor  child 
is  his  doty  to  support  such  child. 
This  duty  is  reoognized  and  dis- 
charged^ enRBD  by  the  higher  orders 
of  the  animal  world,  and  it  would 
.seem  to  be  prescribed  as  to  the  hu- 
noan  father  by  the  most  elementary 
principles  of  civilization  as  well  as 
^f  law.  And  yet  it  was  held  in  some 
early  American  cases,  supported  by 
eminent  English  authority,  that 
'there  is  no  legal  obligation  on  a 
parent  to  maintain  his  child'  unless 
by  force  of  some  statute.  But  this 
doctrine,  admitted  to  seem  startling 
and  opposed  to  the  innate  sense  of 
justice  by  the  court  which  gave  to 
it  its  first  American  support,  has 
been  repudiated  by  the  great  ma- 
jority of  American  courts.  A  fa- 
ther of  sufficient  ability  is  bound  to 
support  his  minor  child,  though  the 
latter  has  an  estate  of  his  own. 

And  at  page  628  the  same  au- 
thority said:  "The  practical  dif- 
ficulty which  undoubtedly  led  some 
•courts  to  hold  that  the  father's  duty 
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of  support  was  only  a  moral  duty  is 
as  to  the  method  of  enforcement. 
The  very  similar  duty  of  the  hus- 
band to  support  his  wife  is  easily 
enforced  by  iniputing  to  her  an 
agency  to  procure  necessaries  on  his 
credit,  if  he  leaves  her  destitute; 
but  in  the  case  of  the  infant  he  is 
legally  incapable  to  contract,  and  in 
most  cases  actually  unable  to  con- 
tract with  wisdom  and  prudence." 

While  a  person  who  furnishes  an 
infant  may  recover  from  the  father 
in  this  state  to  the  extent  of  $6  a 
month,  "and  no  more,"  he  is  under 
no  obligation  to  do  so,  ^  especially 
when  he  might  have  trouble  in  col- 
lecting from  l^e  father.  At  page 
625,  20  R.  C.  L.,  it  is  said :  "But  if 
a  father  abandons  his  duty  to  his  in- 
fant child,  so  that  he  is  forced  to 
leave  his  house,  he  is  liable  for  a 
suitable  maintenance.  The  princi- 
ple of  the  distinction  is  that  in  one 
case  the  father  is  blameless  and  in 
the  other  blamable.  Whether,  from 
all  the  circumstances,  autitority 
from  the  father  should  be  imputed 
to  the  child  or  to  a  third  person  to 
procure  or  furnish  necessaries  on 
the  father's  credit  is  a  question  of 
fact  for  the  jury.  If  a  father  per- 
mits his  child  to  live  with  its  moth- 
er, her  adultery  is  no  bar  to  an 
action  by  her  to  recover  for  support 
furnished  to  the  child." 

See  also  Van  Valkinburgh  v.  Wat- 
son, 18  Johns.  480, 7  Am.  Dec.  395 ; 
Schouler,  Dom.  Rel.  pp.  327-331; 
Johnson  v.  Johnson,  11  S.  C.  Bq.  (2 
Hill)  277,  29  Am.  Dec.  72 ;  Owen  v. 
White,  5  Port.  (Ala.)  435,  30  Am. 
Dec.  572 ;  Ward  v.  Goodrich,  34  Colo. 
369,  2  LJl.A.(N.S.)  201,  114  Am. 
St.  Rep.  167,  82  Pac.  701 ;  Alvey  v. 
Hartwig,  106  Md.  254,  11  L.R.A. 
(N.S.)  678,  14  Ann.  Cas.  250,  67 
Atl.  132;  Spencer  v.  Spencer,  97 
Minn.  56,  105  N.  W.  483,  2  L.R.A. 
(N.S.)  851, 114  Am.  St.  Rep.  695,  7 
Ann.  Cas.  901,  and  note;  Graham  v. 
Graham,  38  Colo.  453,  88  Pac.  852, 
8  L.R.A.(N.S.)  1270,  12  Ann.  Cas. 
138,  and  note;  Lukowski  v. 
I  Lukowski,  108  Mo.  App.  204,  83  S. 
W.  274;  Riffle  v.  Pttlla«n,  114  Mo.  50, 
21  S.  W.  450 ;  Re  Scarritt,  76  Mo. 
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at  page  584,  43  Am.  Rep.  768; 
Lilley  v.  Dunwiddie,  98  Wis.  428, 
40  L.R.A.  679,  67  Am.  St.  Rep. 
820,  74  N.  W.  126;  Watts  v. 
SmyUe,  116  Miss.  12,  76  So.  684 
(where  this  court  said  the  husband 
was  charged  by  law  with  the  child's 
support  and  after  his  death  it  was 
the  moral  and  legal  duty  of  the 
mother  to  support  it).  See  also 
Dick  V.  Grissom,  Freem.  Ch.  (Miss.) 
428 ;  5  Wait,  Act.  &  Def .  pp.  &0  et 
seq.;  id.  vol.  8,  p.  971;  Gilley  v. 
Gilley,  79  Me.  292,  1  Adl  St.  Rep. 
307,  9  Atl.  623;  National  Valley 
Bank  v.  Hancock,  100  Va.  101,  57 
L.R.A.  728,  93  Am.  St.  Rep.  933,  40 
S.  E.  611;  De  Brauwere  v.  De 
Brauwere,  203  N.  Y.  460,  38  L.R.A. 
(N.S.)  508,  96  N.  E.  722.;  Rogers  v. 
Rogers,  93  Kan.  114,  L.R.A.1915A, 
1137,  143  Pac.  410;  Pretzinger  v. 
Pretzinger,  45  Ohio  St.  452,  4  Am. 
St.  Rep.  542,  15  N.  E.  471 ;  Graham 
V.  Graham,  38  Colo.  453,  88  Pac. 
852,  8  L.RJV:(N.S.)  1270,  12  Ann. 
Gas.  137,  and  note;  Cory  v.  Cook,  24 
R.  I.  421,  424,  53  Atl.  315. 

The  majority  opinion  concedes 
that  it  is  the  legal  as  well  as  the 
moral  duty  of  the  father  to  support 
his  minor  children,  but  condudes 
that  there  is  no  remedy  for  the  en- 
forcement of  this  legal  duly  at  the 
suit  of  the  child.  In  Garland  v.  Gar- 
land, 50  Miss.  694,  this  court  laid 
down  the  following  general  rule 
pertaining  to  equity  jurisdiction  and 
procedure:  "'Courts  of  equily  in 
America  will  always  interpose  to 
redress  wrongs  wh^i  the  complain- 
ant is  without  full,  adequate,  and 
complete  remedy  at  law.  Here  there 
is  no  such  process  as  supplicavit, 
nor  a  distinct  proceeding  for  the 
restitution  of  the  conjugal  rela^ 
tions.  .  If  a  wife  is  abandoned  by 
her  husband  without  means  of  sup- 
port, a  bill  in  equity  will  lie  to  com- 
pel the  husband  to  support  the  wife 
without  asking  for  a  decree  of  di- 
vorce." 

This  rule  has  been  cited  with  ap- 
proval in  the  following  cases: 
Dewees  v.  Dewees,  55  Miss.  319; 
Vemer  v.  Vemer,  62  Miss.  263; 
McFarland  v.  McFarland,  64  Miss. 


449,  1  So.  508;  Scott  v.  Scott,  7S 
Miss.  580,  19  So.  589;  Mosdey  v. 
Larson,  86  Miss.  294,  38  So.  234; 
Ross  V.  Ross,  89  Miss.  66,  42  So. 
383. 

Prior  to  this  decision  the  author- 
ities had  treated  atimony  for  the 
wife  as  an  incident  to  some  suit^ 
such  as  divorce,  and  it  was  earnest- 
ly contended  that,  as  there  was  no 
statute  granting  the  suit  without 
the  pendency  of  a  divorce,  the  relief 
could  not  be  granted.  In  Garland  v. 
Garland,  50  Miss.  711, 712,  the  court 
quoted  from  Storsr's  Equity  Juris- 
prudence, §  1428a,  with  approval  as 
follows : 

''  'In  America,  a  broader  jurisdic- 
tion in  cases  of  alimony  has  been  as- 
serted in  some  of  our  courts  of 
equity;  and  it  has  been  held  that  if 
a  husband  abandons  his  wife,  and 
separates  himself  f  som  her  without 
any  reasonable  support,  a  court  of 
equity  may,  in  all  cases,  decree  her 
a  suitable  maintenance  and  support 
out  of  his.  estate,  upon  the  very 
ground  that  there  is  no  adequate  or 
sufficient  reaiedir  at  law  in  such  a 
case.  And  there  is  so  much  good 
sense  and  reason  in  this  doctrine, 
that  it  might  be  wished  it  were  gen- 
erally adopted.'  No  sufficient  rea- 
son can  be  offered  in  answer  to  the 
broad  proposition  of  Mr.  Story,  and 
the  objector  must  rely  upon  the 
technical  fact  that  it  has  not  ob- 
tained in  England.  Purcell  v.  Pur- 
cell,  4  Hen.  &  M.  507,  presented 
three  questions,  marriage,  deser- 
tion, and  the  right  of  the  wife  to  a 
separate  maintenance;.  The  two  first 
averments  were  established.  As  to 
the  third  the  chancellor  said:  'I 
hold  that  in  every  well-regulated 
government  there  must  somewhere 
exist  a  power  of  affording  a  remedy 
when  the  law  affords  none,  and  this 
peculiarly  belongs  to  a  court  of 
equity;  and  as  husband  and  wife 
are  considered  as  one  person  in  law, 
it  is  evident  that  in  this  case  the 
law  can  afford  no  remedy,  wjiich  is 
universally  admitted  to  be  a  suf-. 
ficient  ground  to  give  this  court 
jurisdiction,  and  therefore  it  must 
entertain  the  bill,  if  ttore  be  suf- 
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£cient  proof  of  tho  marriage.'  In 
idle  opening  of  his  opinion,  the 
chancellor  said :  'I  shall  leav^  the 
clashing  of  Ute  English  judges  to  be 
reconciled  among  theniselves,  and 
take  up  the  question  upon  first  prin- 
ciples.' The  marriage  was  sus- 
tained and  the  prayer  for  a  separate 
maintenance  granted.  The  decree 
required  an  annual  payment  by  the 
husband  to  the  wife  'until  he  should 
restore  her  to  the  comforts  of  her 
bed  and  board,  and  give  satisfactory 
assurances  for  her  enjoyment  there- 
of.' This  decree  was  enforced  by 
conmiitting  the  husband  to  prison 
for  neglecting  compliance.  He 
purged  himself  of  the  contempt  by 
paying  to  his  wife  the  amount  due 
and  in  arrear,  and  giving  security 
for  his  future  performance  of  the 
decree. 

'^Precisely  the  same  question  un- 
der consideration  was  before  the 
courts  of  South  Carolina  in  the  case 
of  Prather  v.  Prather,  4  S.  C.  Eq. 
(4  Desauss.)  83.  The  opinion  is  a 
searching  review  of  the  English  de- 
cisionsy  and  a  very  emphatic  asser- 
tion of  the  equity  of  the  rule,  which. 
Story  says,  Mt  mi^^t  be  wished  it 
were  generally  adopted.'  The  court 
in  that  case  observe:  'It  might  be 
sufficient  to  say  that,  as  there  have 
been  cases  on  both  sides  of  the  ques- 
tion, ...  I  should  feel  myself 
at  liberty  to  select  those  cases  for 
my  guide  which  applied  to  the  cir- 
cumstances of  this  country,  and 
would  best  promote  the  purposes  of 
justice.  .  .  .  The  subject  has 
been  discussed,  and  the  court  has 
decreed  that  the  wife  should  have  a 
separate  estate  from  her  husband, 
in  the  case  of  ill  usage,  and  a  conse- 
quent separation  or  desertion  by  the 
husband,  though  no  agreement  for 
a  separate  maintenance  and  no  di- 
vorce. .  .  .  I  allude  to  several 
cases  which  were  decided  in  this 
court  some  years  since,  expressly  on 
the  ground  that  no  other  tribunal 
could  give  redress,  and  that  it  would 
be  unseemly  and  highly  mischievous 
if  this  court  did  not  interfere/  See 
also  Anonymous,  2  S.  C.  Eq.    (2 
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Desauss.)  198,  and  cases  in  South 
Carolina  therein  referred  to." 

In  60  Miss.  718,  the  court  also 
quote  the  supreme  court  of  Alabama 
as  follows :  'The  supreme  court  of 
Alabama,  in  Glover  v.  Glover,  16 
Ala.  440,  use  this  language :  'No  one 
will  deny  but  that  the  husband  is 
bound  by  the  strongest  obligations, 
resulting  not  alone  from  the  con- 
tract of  marriage,  but  founded  up- 
on the  highest  moral  consideration, 
to  support  his  wife.  And  if  it  be 
true  that  the  law,  as  well  as  en- 
lightened conscience,  creates  this 
obligation,  and  no  court  can  enforce 
its  performance  or  compensate  for 
its  most  cruel  and  flagitious  viola- 
tion, then  indeed  has  one  class  of 
cases  been  found  which  falsifies  the 
boasted  maxim  ''that  for  every 
wrong  there  is  a  remedy,  and  for 
every  injustice,  an  adequate  and 
salutary  relief." '  And  after  advert- 
ing to  the  disagreements  of  the 
English  chancellor,  the  court  also 
say :  'So  stands  the  law  in  England, 
and  since  her  learned  chancellors 
have  not  been  able  to  reconcile  their 
own  decisions,  we  feel  that  we  shall 
not  be  wanting  in  respect  for  them 
in  adopting  a  rule  of  decision  for 
ourselves,  which  we  conceive  to  be 
more  consonant  with  an  enlightened 
equity,  and  with  the  fundamental 
principles  and  maxims  upon  which 
the  jurisdiction  of  our  courts  of 
chancery  is  based.' " 

In  50  Miss.  714,  our  court,  quot- 
ing from  the  Kentucky  court  in 
Butler  V.  Butler,  4  Litt.  (Ky.)  202: 
"  'But  in  equity  the  wife  can  sue  the 
husband,  and  it  is  the  province  of  a 
court  of  equity  to  afford  remedy, 
where  the  conscience  and  the  law- 
acknowledge  a  right,  but  know  no 
remedy.  Why,  then,  should  the 
chancellor  shrink  at  this  case  and 
refuse  a  remedy?  It  is  evident  that 
this  arose  in  England  for  fear  of  in- 
truding upon  the  ground  occupied 
by  the  ecclesiastical  courts.'  And  in 
this  quotation  the  whole  case  at  bar 
is  embraced.  With  us,  marriage 
rests  in  contract,  and  the  obligation 
is  both  to  the  wife  iand  to  society. 
That  the  remedy  at  law,  in  case  of 
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a  breach  of  this  contract,  is  neither 
full,  adequate,  nor  complete,  is  idain 
to  ordinary  experience.  The  law's 
delays  are  proverbial.  The  credit  of 
a  man,  stubbornly  determined  not  to 
support  his  wife,  will  not  feed  the 
hungry  nor  clothe  the  naked.  A  man 
might  be  worth  a  large  fortune,  yet 
so  situated  as  to  defy  judgment  and 
execution.  The  credit  of  one  so  dis- 
posed would  avail  nothing  in  the 
market  in  the  way  of  procuring 
supplies,  as  merchants  will  not  part 
with  their  goods  upon  such  uncer- 
tain security." 

In  50  Miss.  715,  716,  the  court 
said :  ''Support  of  the  wife  is  the  le- 
gal duty  of  the  husband.  The  wife 
has  a  right  to  demand  it ;  but,  as  her 
remedy,  when  this  right  is  denied, 
is  not  full,  adequate,  and  complete 
at  law,  equity  ought  to  enforce  it. 
In  abandoning  the  wife  without 
good  cause,  and  refusing  to  support 
her,  the  husband  violates  a  legal 
duty  and  commits  a  breach  of  con* 
tracts  which  entitles  the  wife  to  re- 
dress, either  by  divorce,  or  to  the 
enforcement  of  the  marriage  con- 
tract by  compelling  restitution  of 
conjugal  rights  to  the  extent  of 
maintenance,  at  her  option.  If  she 
chooses  the  latter,  she  ought  not  to 
be  starved  into  the  former,  for  that 
would  force  her  to  abandon  the 
marriage  contract  against  her  will/' 

In  the  subsequent  case  of  Vemer 
V.  Vemer,  62  Miss.  263,  the  court 
again  held  that  the  wif^  could  file 
suit  for  alimony  without  suit  for 
divorce. 

The  case  of  Johns  v.  Williams,  66 
Miss.  860,  6  So.  207,  was  a  suit  by 
complainants  against  their  mother 
and  Williams  &  Black.  It  was  al- 
leged liiat  the  complainants  were 
minors,  except  one  of  them,  and 
that  they  had  not  a  guardian;  and 
the  land  in  controversy  was  con- 
veyed in  and  for  their  use,  and  the 
suit  was  to  enforce  the  trust  against 
Williams  &  Black  and  their  mother. 
Williams  &  Black  demurred  to  the 
bill,  and  the  chancellor  sustained 
the  demurrer  and  dismissed  the 
bill.  This  court  reversed,  for  prop- 
er relief  to  be  granted. 


In  Williams  v.  Duncan^  44  Miss. 
375,  the  court  said :  ''If  these  were 
no  other  reason,  the  infancy  of  the 
complainants  brings  the  case  wi 


the  jurisdiction  of  a  court  of 
eouitv  " 

In  Johns  v.  Smith,  66  Miss.  727, 
this  court  held  that  the  chancery 
court  had  full  jurisdiction  over 
minors  and  their  property,  which 
must  be  exercised  whenever  non- 
action would  result  prejudicially  to 
the  minor^  and  if  there  is  no  guard- 
ian  the  court  must  act  without  one. 

In  Hurt  V.  Southern  R.  Co.  40 
Miss.  391,  it  was  held  that  an  in- 
fant could  sue  in  a  court  of  law  by 
next  friend.  See  also  22  Cyc.  627, 
where  it  is  said  that  infants  may 
sue  at  law  or  in  equity. 

Minors  are  peculiarly  wards  of 
•the  chancery  court,  and  it  was  held 
in  Price  v.  Crone,  44  Miss.  671,  that 
it  is  the  duty  of  the  chancellor  to 
protect  the  interest  of  minors,, 
whether  the  proper  defense  be  made 
or  not;  and  for  this  purpose  they 
should  look  to  the  record  in  all  its 
parts,  and,  of  his  own  motion,  give 
to  the  infant  the  benefit  of  all  ob- 
jections and  exceptions  as  fully  as  if 
specially  pleaded.  The  infant  can 
waive  none  of  its  rights. 

In  Story's  Equity  Jurisprudence,. 
10th  ed.  §  1341,  at  page  696,  it  is 
said:  'The  jurisdiction  of  the 
court  of  chancery  extends  to  the 
care  of  the  person  of  the  infant,  so 
far  as  necessary  for  his  protection 
and  education;  and  to  the  care  of 
the  property  of  the  infant,  for  its 
due  management  and  preservation, 
and  proper  application  for  his  main- 
tenance. It  is  upon  the  former 
ground,  principally,  that  is  to  say,, 
for  the  due  protection  and  education 
of  the  infant,  that  the  court  inter- 
feres with  the  ordinary  rights  of 
parents,  as  guardians  by  nature,  or 
by  nurture,  in  regard  to  the  custody 
and  care  of  their  children.  For  al- 
though, in  general,  parents  are  in- 
trusted with  the  custody  of  the 
persons,  and  the  education  of  their 
children,  yet  this  is  done  upon  the 
natural  presumption  that  the  chil- 
dren will  be  properly  taken  care  of,. 
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and  will  be  brooebt  up  -with  a  due 
^ucation  in  literature,  and  morals, 
and  religion,  and  tbat  they  will  be 
treated  with  kindness  and  affection. 
But  whenever  this  presumption  is 
removed,  whenever  (for  example) 
it  is  found  that  a  father  is  guilty 
of  gross  ill  treatment  or  cruelty 
towards  his  infant  children,  or  that 
he  is  in  constant  habits  of  drunken- 
ness and  blasphemy,  or  low  and 
gross  debauchery,  .  .  .  the  court 
of  chancery  will  interfere,  and  de- 
prive him  of  the  custody  of  his 
children,  and  appoint  a  suitable  per- 
son to  act  as  guardian,  and  to  take 
care  of  them,  and  to  superintend 
their  education/' 

In  Leibold  v.  Leibold,  158  Ind.  60, 
62  N.  E.  627,  it  was  held  that  suit 
would  lie  in  equity  against  the  fa- 
ther for  the  support  of  his  minor 
children,  independent  of  any  stat- 
ute. In  that  case  the  suit  was  filed 
by  the  wife  for  the  support  and 
custody  of  their  minor  children ;  the 
only  distinction  between  that  and 
this  being  that  this  suit  is  merely 
for  the  support  without  any  suit  as 
to  custody.  The  proceeding  did  not 
conform  to  a  statutory  proceeding 
in  Indiana.  At  page  61  of  158  Ind., 
the  court  said:  "This  proceeding, 
however,  was  not  brought  under  the 
Act  of  1881,  nor  does  &e  sufficiency 
of  said  second  paragraph  depend 
upon  that  act.  The  power  of  a  court 
of  chancery  to  control  not  only  the 
estate,  but  the  person  and  custody, 
of  infants,  is  well  settled," — citing 
2  Story's  Eq.  13th  ed.  §§  1341, 
1341a,  1345,  1346;  3  Pom.  Eq.  Jur. 
2d  ed.  §  1807 ;  Cowls  v.  Cowls,  8  111. 
435,  44  Am.  Dec.  708. 

In  3  Pomeroy's  Equity  Jurispru- 
dence, 2d  ed.  §  1307,  it  is  said :  "In 
addition  to  its  power  to  appoint 
guardians,  the  court  of  equity  will 
also  exercise  its  jurisdiction,  in  a 
proper  case,  and  to  promote  the 
highest  welfare  of  the  infant,  where 
there  is  already  a  guardian,  natural 
or  legal,  by  controlling  the  person 
of  the  infant,  and  by  removing  it 
personally  from  the  custody  of  its 
natural  or  legal  guardian,  even  from 
the  custody  of  its  own  parents.  By 
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the  common  law,  as  well  as  by  the 
law  of  nature,  the  father  is  the 
natural  guardian  of  his  infant  chil- 
dren. It  is  not  only  the  other's 
right,  but  his  imperative  duty,  to 
have  custody  of  the  persons  of  his 
infant  children,  and  to  educate  and 
train  them  so  as  to  promote  their 
future  well-being  as  members  of 
society.  The  equitable  jurisdiction 
over  the  persons  of  infants  i«  based 
upon  this  parental  duty,  and  is  an 
indirect  means  of  enforcmg  it  by 
furnishing  a  remedy  for  its  viola- 
tion. The  jurisdiction  is  a  delicate 
one;  it  rests  in  the  highest  degree 
upon  the  enlightened  discretion  of 
the  court,  and  will  only  be  exercised 
when  plainly  demanded  as  the 
means  of  securing  the  infant's  pres- 
ent and  future  well-being.  It  is  well 
settled,  therefore,  that  a  court  of 
equity  may  interfere  on  behalf  of 
infants,  and  remove  them  from  the 
custody  and  control  of  their  father 
or  mother,  whenever  the  habits, 
practices,  instruction,  or  example  of 
the  parent,  exerting  a  personal  in- 
fluence on  the  infants,  tend  to  cor- 
rupt their  morals  and  undermine 
their  principles,  or  when  the  parent 
is  neglecting  their  education  suit- 
able for  their  condition  in  life,  or  is 
endangering  their  property,  or  is 
guilty  of  ill  treatment  or  cruelty 
towards  them." 

In  discussing  the  jurisdiction  of 
the  chancery  court  pertaining  to  its 
control  over  minors.  Lord  Eklon,  in 
Englidi  chancery,  in  the  case  of 
Wellesley  v.  Beaufort,  2  Russ.  Ch. 
23,  38  Eng.  Reprint,  244,  says : 
"Wherever  the  power  of  the  law 
rests  with  respect  to  the  protection 
of  children,  it  is  clear  that  it  ought 
to  exist  somewhere;  if  it  be  not  in 
this  court,  where  does  it  exist?  Is 
it  an  eligible  thing  that  children  of 
all  ranlos  should  be  placed  in  this 
situation — ^that  they  shall  be  in  the 
custody  of  the  father,  although, 
looking  at  the  quantum  of  allowance 
which  the  law  can  compel  the  fa- 
ther to  provide  for  them,  they  may  be 
regarded  as  in  a  state  little  better 
than  that  of  starvation?  The 
courts  of  law  can  enforce  the  rights 
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of  the  father,  but  they  are  not 
equal  to  the  office  of  enforcing  the 
duties  of  the  father.  Those  duties 
have  been  acknowledged  in  this  his 
Majesty's  court  for  centuries  past. 
Having  thus  shortly  alluded  to  some 
of  the  cases,  and  referring  to  the 
cases  themselves  for  a  more  large 
exposition  of  the  grounds  upon 
which  this  jurisdiction  stands,  I  re- 
peat that  I  find  myself  in  this  seat 
humbly  representing  his  Majesty, 
and  bound  by  the  settled  law  of  the 
land.  I  cannot  now  retire  from  the 
discharge  of  this  duty — I  dare  not 
violate  the  principles  which  grow 
out  of  the  practice  of  the  court.  My 
duty  is  to  apply  those  principles 
honestly,  to  look  diligently  to  all  the 
circumstances  of  the  case,  and,  with 
judicial  integrity  (by  which  must 
be  always  meant  an  integrity  of  the 
purest  nature),  to  determine  man- 
fully, and  manfully  to  declare  what 
my  opinion  is." 

Again,  at  page  28  it  is  said :  ''I 
was  anxious  upon  that  point  for  an- 
other reason,  namely,  because,  re- 
flecting upon  the  nature  of  the  juris- 
diction as  connected  with  property, 
it  appears  to  me  that  whilst  the 
court  looks  at  the  duties  of  the 
father,  it  considers  those  duties  as 
duties  that  impose  upon  him  thus 
much, — ^that  if  he  be  himself  of 
ability  to  maintain  the  children  (be 
their  fortunes  what  they  may) ,  and 
to  provide  for  them  according  to 
their  expectations,  it  says,  'You 
shall  provide  for  them  out  of  your 
own  means,  and  not  encroach  upon 
the  properly  of  the  children.'  What 
does  the  court  do  further  with  re- 
spect to  the  maintenance  of  children 
in  a  certain  class  of  society?  Can 
any  court  of  law  do  that  which  this 
court  is  in  the  constant  habit  of  do- 
ing, and  of  doing  most  usefully  for 
families  and  the  public?  In  many 
great  families,  the  eldest  infant  is 
in  the  possession  of  a  large  prop- 
erty; the  younger  infants  have 
some  little  property;  and  in  such  a 
case  the  court  does  not  measure  the 
duty  of  maintaining  the  eldest 
child  by  looking  at  him  only,  but  it 
considers  that  it  is  for  his  interest 


that  his  brothers  and  sisters  should 
be  brought  up  in  respectable  star- 
tions;  and  it  says,  'We  will  go  the 
length  of  giving  them  maintenance, 
or  a  part  of  maintenance,  out  of  his 
provision,  as  a  part  of  the  mainte- 
nance made  for  him,  though  to  be 
applied  to  them,' — and  upon  this 
ground,  that  it  is  for  his  benefit,  not 
that  this  portion  .  of  his  fortune 
should  be  saved,  but  that  it  should 
be  applied  to  bringing  up  his  broth- 
ers and  sisters  to  sudb  situations  as 
to  reflect  honor  upon  him." 

In  the  case  of  Prather  v.  Prather, 
4  S.  C.  Eq.  (4  Desauss.)  33,  the 
South  Carolina  court  was  called 
upon  to  deal  with  a  situation  analo- 
gous to  the  present  case.  Bill  was 
filed  in  this  case  by  a  wife  who  lived 
separate  from  her  husband,  to  re- 
cover alimony  on  the  ground  of  ill 
usage  and  being  turned  away  by 
her  husband.  The  d^endant  de- 
murred to  the  bill,  and  the  court 
held  that  it  had  jurisdiction  and 
made  allowance  in  proportion  to  the 
husband's  fortune.  At  page  35  it  is 
said,  after  setting  out  the  allega- 
tions of  the  bill :  ''This  bill  makes  a 
very  shocking  case,  outrageous  to 
humanity,  and  disgraceful  to  civil 
society.  The  question  then  arises: 
Is  there  no  remedy  for  such  enor- 
mous evils  ?  and  if  there  is,  where  is 
it  to  be  had?  The  ecclesiastical 
courts  are  the  tribunals  to  whom 
this  delicate  trust  is  committed,  in 
the  country  from  whence  we  have 
borrowed  our  jurisprudence,  though 
in  particular  cases  the  court  of 
equity  has  interposed  to  give  relief, 
as  shall  be  more  particularly  no- 
ticed hereafter.  But  there  are  no 
ecclesiastical  courts  in  this  country 
which  can  give  relief.  It  is  equally 
clear  that  the  courts  of  law  cannot 
give  any  relief.  The  nature  and 
constitution  of  those  courts,  and 
their  forms  of  proceeding,  render  it 
impossible  for  them  to  interfere  in 
such  cases.  We  are  brought,  then, 
to  this  conclusion, — either  that  these 
gross  injuries  must  pass  without  re- 
dress, or  this  court  must  interpose 
and  give  relief.  It  is  shocking  to 
think  that  such  conduct,  so  inhuman 
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in  itself,  so  injurious  to  innocent 
and  helpless  women,  and  so  mis- 
chievous to  society,  should  pass  un- 
heeded and  unchecked  in  a  civilized 
countty.  It  is  the  boast  of  our 
jurisprudence  that  for  every  wrong 
there  is  a  remedy,  and  for  every  in- 
justice an  adequate  and  salutary 
redress.  But  this  would  be  a  vain 
and  empty  boast,  if  for  such  a  case 
as  this  there  was  no  remedy." 

And  at  page  38,  discussing  the 
wife's  right,  the  court  said:  '"She 
acquires  by  her  marriage,  in  return 
for  the  comfort  she  brings,  the  right 
to  maintenance  and  support,  and  to 
a  participation  in  the  enjoyment  of 
her  husband's  property,  according  to 
his  degree  and  situation  in  life, 
while  she  demeans  herself  correctly ; 
and  this  right  she  may  exercise  in 
an  irregular,  unsettled,  vexatious 
manner,  by  running  in  debt  for  nec- 
essaries, upon  his  deserting  her, 
which  he  would  be  compelled  to  pay. 
But  this  id  a  very  uncertain  method, 
and  full  of  inconvenience  and  pro- 
ductive of  constant  litigation.  Few 
will  trust  a  woman  under  such  cir- 
cumstances, when  they  are  sure  of 
not  being  paid  without  suits,  and 
the  measure  is  entirely  uncertain.'' 

The  same  may  be  said  with  in- 
creased emphasis  of  the  condition  of 
the  helpless  children  in  the  present 
case.  Few  would  be  willing  to  trust 
them  with  a  sufficiency  for  their 
comfort,  if  they  must  depend  upon 
the  result  of  the  suit  and  the  conse* 
quent  uncertainty  of  the  amount  to 
be  received,  or  of  receiving  anything 
at  all.  At  page  39  of  the  case  of 
Prather  v.  Prather,  in  4  S.  C.  Eq. 
(4  Desauss.)  supra,  the  court  said: 
''The  want  of  a  more  specific  rem- 
edy than  can  be  obtained  in  the 
courts  of  law  gives  a  concurrent 
jurisdiction  to  a  court  of  equity  in 
a  great  variety  of  cases,  as  in  exec- 
utory agreements.  A  court  of 
equity  will  compel  them  to  be  car- 
ried into  strict  execution  (unless 
where  it  is  improper  or  impossiUe), 
instead  of  giving  damages  for  non- 
performance. So,  too,  in  questions 
that  may  be  tried  at  law  in  a  great 
multiplicity  of  actions.    A  court  of 
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equity  assumes  a  jurisdiction  to 
prevent  the  expense  and  vexation  of 
endless  litigation  and  suits.  Now, 
if  the  court  of  equity  has  concur- 
rent jurisdiction  with  the  courts  of 
law,  merely  because  it  can  give  more 
ample  or  complete  relief  with  less 
litigation,  surely  it  follows  that  it 
will  be  justifiable  to  interfere  where 
the  courts  of  law  can  give  no  relief 
at  all,  as  is  acknowledged  in  the  case 
under  consideration." 

In  most  of  the  cases  dealing  with 
this  subject  the  suit  has  been 
brought  by  the  wife,  and  generally 
for  moneys  or  credits  expended  by 
her  for  the  support  of  the  children. 
But  manifestly  the  right  of  action, 
whoever  may  bring  it,  is  rooted  in 
the  legal  obligation  of  the  father  for 
their  support,  and  it  is  not  a  right 
of  the  wife  as  such,  but  it  is  the 
right  of  the  children,  and  the  judg- 
ment is  made  to  her  as  the  trustee 
for  their  benefit.  Many  of  the  cases 
already  cited  furnish  ample  author- 
ity for  the  procedure,  and  the  au- 
thorities in  this  state,  which  I  have 
already  cited,  show  that  children 
may  sue  for  any  right  which  they 
have,  at  least  in  the  equity  court. 

I  proceed  now  to  a  consideration 
of  the  authorities  cited  in  the  ma- 
jority opinion,  the  principal  of 
which  is  Huke  v.  Huke,  44  Mo.  App. 
308.  The  basis  of  this  decision,  and 
the  only  theory  upon  which  it  can 
be  upheld  on  legal  reasoning,  is  that 
the  duty  of  the  father  to  support  his 
child  is  a  mere  moral  obligation,  as 
distinguished  from  a  legal  obliga- 
tion. The  court  said  (44  Mo.  App. 
312)  :  *'By  the  common  law  of  Eng- 
land a  father  is  not  bound  to  sup- 
port his  infant  child,  in  the  sense 
that  the  obligation  has  any  legal 
sanction;  no  action  can  be  main- 
tained against  him,  without  the  aid 
of  statute,  to  compel  him  to  dis- 
charge this  natural  duty.  By  that 
law  a  father  is  not  liable,  as  upon 
an  implied  contract,  to  a  stranger 
who  furnishes  necessaries  for  the 
support  of  his  infant  child." 

If  this  statement  were  true,  and 
if  there  were  no  legal  obligation  on 
the  part  of  the  father  to  support  the 
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child,  then  the  conclusion  of  the  ma- 
jority would  be  sound.  As  is  shown 
above,  the  overwhelming  weight  of 
authority  is  against  this  announce- 
ment, and  as  the  majority  opinion 
confesses  that  there  is  a  legal  obli- 
gation on  the  part  of  the  father  to 
support  the  child,  this  authority 
does  not  sustain  the  reasoning  of 
that  opinion.  At  pages  313,  314,  of 
44  Mo.  App.  the  Missouri  court  of 
appeals  said :  ''But  it  is  suggested, 
in  argument,  that  this  petition  is 
addressed  to  the  chancery  powers  of 
the  circuit  court,  and  that  the  Chan- 
cellor of  England  had,  in  virtue  of  a 
delegated  authority  from  the  King 
as  parens  patriae,  or,  as  was  some- 
times said,  the  father  of  the  father- 
less, a  power  to  require  a  father, 
having  the  means,  to  set  apart  a 
fund  for  the  support  of  his  indigent 
minor  child.  That  court  has  again 
and  again  asserted  a  species  of  vice- 
regal power  over  the  custody  and 
education  of  children,  in  virtue  of 
a  delegated  authority  from  the 
King  as  parens  patriae." 

It  is  settled  that  a  court  of  equity 
of  this  country  and  of  this  state  has 
the  power  that  a  court  of  chancery 
in  England  had,  and  represents  the 
state  as  parens  patriae,  exercising 
the  same  jurisdiction  that  the  Eng- 
lish chancery  courts  exercise.  The 
judge  delivering  the  opinion  in  Huke 
V.  Huke,  44  Mo.  App.  at  page  314, 
after  the  above  recital,  said:  ''In 
the  exercise  of  that  jurisdiction  it 
will  appear  that  the  English  Court 
of  Chancery  went  so  far  as  to  level 
orders  and  decrees  against  parents 
and  guardians  residing  in  foreign 
countries, — in  France  and  Ameri- 
ca,— and  that  it  stood  ready  to  en- 
force those  decrees  by  imprisoning 
the  defendants  in  the  Fleet,  when- 
ever they  should  set  their  feet  upon 
the  soil  in  England.'' 

It  will  be  seen  from  a  careful 
reading  of  this  opinion  that  the  de- 
cision would  have  been  otherwise, 
had  the  court  recognized  the  duty  of 
a  father  as  a  legal  duty,  instead  of 
a  moral  duty.  There  are  only  a  few 
states  in  America  that  agree  that  a 
duty  is  not  a  legal  duty,  and  Missis- 


sippi is  not  one  of  those  that  con- 
sider it  a  mere  moral  duty.  Legal 
and  moral  obligations  frequently 
coexist.  In  such  cases  the  courts 
will  enforce  the  obligation,  and  it  is 
a  legal  duty  to  enforce  them,  but  the 
courts  will  not  enforce  a  mere  moral 
duty.  This  case  of  Huke  v.  Huke 
has  been  cited  by  many  textbooks 
for  the  proposition  that  a  child 
cannot  sue  a  parent,  and  the  text- 
writers  in  some  of  the  courts  have 
cited  it  without  referring  to  ttie  rea- 
son underljring  the  decision,  and 
without  pointing  out  the  different 
results  which  will  flow  from  a  rec- 
ognition of  the  duty  as  a  legal  one. 
This  is  the  only  case  which  I  have 
found  directly  holding  that  propo- 
sition. It  ought  not  to  prevail  in 
any  jurisdiction  recognizing  the 
legal  obligation  of  the  parent  to  sup- 
port the  child.  The  other  cases  re- 
ferred to  in  the  majority  opinion  are 
not  applicable  to  this  suit. 

The  case  of  Ailing  v.  Ailing,  52  N. 
J.  Eq.  92  et  seq.,  27  Atl.  655,  cited 
in  the  majority  opinion,  in  which  it 
was  said  that  a  court  of  chancery 
has  no  jurisdiction  to  compel  a  par- 
ent to  support  an  infant  child,  was 
a  suit  brought  by  the  mother  against 
her  only  child  and  daughter,  alleg- 
ing that  the  mother  has  been  a 
widow  since  1876,  and  that  the 
daughter  was  bom  in  1874.  The 
claim  was  for  support,  maintenance, 
and  education  furnished  by  com- 
plainant from  the  time  of  the  death 
of  her  husband  and  until  date,  and 
for  an  order  for  allowance  of  sup- 
port during  the  minority  of  the 
daughter  out  of  the  fortune  of  the 
infant.  The  daughter  had  recent- 
ly come  into  a  small  fortune  from 
two  sources,  namely,  a  part  of  her 
father's  estate,  which  is  in  her  moth- 
er's hands  as  administratrix,  and  a 
part  from  an  uncle,  in  the  hands  of 
her  guardian.  The  funds  coming 
from  her  father  were  vested  in  him 
before  his  death  under  the  will  of 
his  father,  the  grandfather  of  de- 
fendant, but  were  subject  to  a  life 
estate  in  the  widow  of  the  testator, 
who  died  in  1889.  Under  the  will 
the  executor  paid  the  complainant 
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as  administratrix  about  $11,500.  Of 
this  sum  tiiie  complainant  is  entitled 
to  one  third,  leaving  her  daughter, 
the  defendant,  less  than  $8,000. 
The  other  fund  from  her  uncle 
amounted  to  $6,850.  At  page  99  of 
52  N.  J.  Eq.  of  the  opinion,  it  is 
said  in  reference  to  the  obligation 
of  parents  to  support  their  children : 
^*'By  begetting  them,  therefore, 
they  have  entered  into  a  voluntary 
obligation  to  endeavor,  as  far  as  in 
them  lies,  that  the  life  which  they 
have  bestowed  shall  be  supported 
and  preserved;  and  thus  the  chil- 
dren will  have  a  perfect  right  of  re- 
ceiving maintenance  from  their  par- 
ents/ This  duty  and  this  obligation 
have  been  variously  modified  by  the 
positive  laws  of  civilized  countries, 
but  fully  recognized  by  all.  Con- 
nected with  this  obligation  of  main- 
tenance there  is  a  parental  privilege. 
The  parent  is  entitled  to  the  custody 
and  care  of  the  child  which  he  sus- 
tains, and  to  such  service  as  it  can 
render,  and  he  has  a  right  to  exer- 
cise his  own  discretion  in  determin- 
ing the  fitness  and  necessity  of  the 
allowances  to  be  made,  and  of  the 
support  to  be  furnished  to  his  chil- 
dren, for  which  he  is  to  be  made 
chargeable." 

At  page  110,  52  N.  J.  Eq.,  it  is 
said :  ^^In  looking  over  the  account, 
I  find  that  the  child  was  maintained 
in  a  style  which,  in  my  judgment, 
was  quite  beyond  her  pecuniary  ex- 
I)ectations,  and  I  cannot  approve  its 
payment  out  of  her  fortune.  If  the 
mother  chose  to  support  her  in  such 
style,  I  think  she  must  pay  a  part 
of  the  expense  from  her  own  in- 
come, which  was  nearly  three  times 
that  of  the  child." 

The  case  of  Finch  v.  Finch,  22 
Conn.  411,  referred  to  in  the  major- 
ity opinion,  is  a  suit  by  a  wife 
against  her  husband  on  a  book  debt, 
after  divorce,  in  which  she  had  been 
awarded  the  custody  of  the  chil- 
dren. The  suit  was  for  the  entire 
support  and  education  of  such  chil- 
dren after  such  decree  had  been 
granted.  The  court  held  that  the 
entire  account  could  not  be  recov- 
ered.  The  majority  opinion,  at  page 
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421,  said :  ''It  seems  to  a  majority 
of  the  court  that  the  sole  obligation 
of  supporting  the  children,  which 
was  thrown  upon  the  husband  and 
father  by  the  state  of  coverture,  is 
essentially  changed,  or  modified,  by 
the  dissolution  of  the  marriage ;  and 
now  their  pecuniary  condition  and 
ability  may  be  equal  or  otherwise. 
The  mother  may  have  ample  means, 
and  the  father  none;  and  in  such 
case,  surely,  it  would  be  inequitable 
to  charge  the  father  with  the  entire 
maintenance  of  the  children,  while 
they  remain  in  their  mother's  serv- 
ice, and  under  her  exclusive  con- 
trol; and  we  do  not  believe  the 
common  law  imposes  any  such  obli- 
gation." 

Two  of  *the  judges  dissented.  It 
is  clear  from  this  case  that  it  is  not 
in  point  here,  and  does  not  sustain 
the  holding  of  the  majority. 

In  the  case  of  Hewlett  v.  George, 
68  Miss.  703,  13  L.R.A.  682,  9  So. 
885,  Judge  Woods,  of  this  court, 
said :  "The  peace  of  society,  and  of 
the  families  composing  society,  and 
a  sound  public  policy,  designed  to 
subserve  the  repose  of  families  and 
the  best  interests  of  society,  forbid 
to  the  minor  child  a  right  to  appear 
in  court  in  the  assertion  of  a  claim 
to  civil  redress  for  personal  injuries 
suffered  at  the  hands  of  the  parent. 
The  state,  through  ite  criminal  laws, 
will  give  the  minor  child  protection 
from  parental  violence  and  wrong- 
doing, and  this  is  all  the  child  can 
be  heard  to  demand." 

This  utterance,  as  applied  to  the 
facts  of  that  case,  is  a  correct  pro- 
nouncement. The  facte  show  a  con- 
dition that  was  very  grave  facing 
the  parents  to  control  their  minor 
daughter,  who  was  guilty  of  prac- 
tices that  would  bring  irreparable 
wrong  and  shame  to  her  family. 
She  was  committed  to  an  insane 
asylum,  and  most  people  would 
sympathize  with  the  family  in  the 
step  token.  I  apprehend  that  this 
coiurt  would  never  hold  that  a  suit 
by  a  child  against  a  parent  for  a 
permanent  injury,  wilfully  and  ma- 
liciously inflicted,  would  not  lie. 

I  have  a  great  regard  for  the  dis- 
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tingruished  judge  who  wrote  the 
opinion  in  Hewlett  v.  George,  and  I 
cannot  bring  my  mind  to  believe  that 
he  and  his  distinguished  associates 
would  have  held  that  in  no  condition 
could  a  minor  child  sue  a  parent.  I 
think  that  the  true  rule  is  that  the 
parent  has  a  right  to  exercise  rea- 
sonable restraint  and  inflict  chas- 
tisement for  the  purpose  of  correct^ 
ing  a  child ;  and,  in  the  discharge  of 
his  duties,  while  acting  within  the 
limits  of  reason,  he  has  the  discre- 
tion as  to  what  chastisement  and  the 
kind  of  support  he  will  furnish,  and 
is  not  to  be  required  to  maintain  his 
children  in  luxury  and  ease,  even 
though  he  may  have  ample  means  to 
do  so;  and  that  the  parent  is  the 
judge,  within  reasonable  limits,  as 
to  the  amount  of  chastisement  that 
he  will  inflict,  and  is  not  responsible 
for  an  error  in  judgment  so  long  as 
the  facts  bring  the  case  within  the 
limits  within  which  reasonable  men 
may  diflFer.  The  court  is  not,  in 
such  case,  to  substitute  its  judgment 
for  that  of  the  parent ;  but  when  the 
father  refuses  to  perform  his  duties, 
and  makes  no  effort  to  supply  the 
needs  of  his  children,  then  the  court, 
acting  as  the  parens  patrise  for  the 
state,  looking  out  for  the  child's 
welfare,  will,  and  of  right  ought  to, 
compel  him  to  do  so.  The  language 
in  Hewlett  v.  George  went  beyond 
the  calls  of  the  case. 

The  state  will  not  rely  entirely 
upon  criminal  law  for  the  protection 
of  children  from  neglect  and  mal- 
treatment by  parents  for  several 
reasons:  First,  it  is  wholly  inade- 
quate for  that  purpose.  The  chil- 
dren  are  under  the  control  and 
restraint  of  the  parents,  and  have 
not  sufficient  intelligence  and  op- 
portunity to  set  the  criminal  law  in 
motion  or  to  attend  and  prosecute. 
It  is  contrary  to  human  nature  for 
them  to  want  to  prosecute.  It  ac- 
complishes nothing  for  the  child,  as 
the  placing  of  parents  in  jail  does 
not  clothe  the  body,  nor  satiate  the 
pangs  of  hunger,  nor  nourish  the 
body.  It  does  not  protect  the  body 
from  the  bleak  bites  of  the  win- 
try winds,  nor  stay  the  pangs  of 


starvation.  If  the  parent  has  to 
pay  a  fine,  his  ability  is  diminished 
to  that  extent.  If  he  is  placed  in 
jail,  he  is  not  able  personally  to  look 
after  his  children,  and  in  either 
event  his  resentment  is  aroused  and 
his  anger  is  enkindled,  and  the  child 
will  suffer  more,  instead  of  less,  by 
trying  such  remedies*  If  the  remedy 
at  law  is  inadequate,  equity  ought  to 
take  jurisdiction,  and  it  is  one  of  the 
maxims,  both  of  the  common  law 
and  of  the  equity  court,  that  no 
wrong  will  be  allowed  witiiout  a 
remedy.  See  Broom,  Legal  Maxims^ 
pp.  X91-.195;  16  Cyc.  30, 188. 

The  majority  quotes  from  29  Cyc 
1614,  and  on  page  1663  says :  ''It  is 
pointed  out  that  'actions  by  children 
against  their  parents  are  not  to  be 
encouraged,  .  .  .  and  a  minor 
child  has  no  right  of  action  against 
a  parent  for  the  tort  of  the  latter.' " 

The  majority  fails  to  quote  that 
part  of  Cyc.  which  quotes  from  the 
case  of  Bird  v.  Black,  5  La.  Ann. 
189,  where  the  court  said:  ''Suits 
of  children  against  parents  are  not 
to  be  encouraged,  unless  to  redress 
clear  and  palpable  injustice/' 

I  heartily  concur  in  the  opinion 
from  Louisiana  on  the  facts  there 
presented. 

I  cannot  concur  in  the  holding 
that  the  repose  of  society  would  be 
adversely  affected  by  maintaining 
the  suit  in  the  present  case.  Any 
society  that  can  consent  to  see  chil- 
dren neglected  by  able  parents,  and 
whose  repose  would  not  be  more  dis- 
turbed by  seeing  children  starrod, 
maimed,  and  brutally  handled,  than 
it  would  be  by  seeing  the  law  make 
the  parent  fulfil  his  duties  and  obli- 
gations to  his  child,  at  the  suit  of 
the  child,  ought  not  to  be  tolerated 
at  all.  What  philosophy  is  this,  now 
promulgated,  which  says  that  suits 
in  chancery  will  disturb  society 
when  criminal  prosecutions  of  par- 
ents by  children  will  not  disturb  it? 
What  kind  of  society  is  it  that  will 
be  more  disturbed  by  a  suit  in  equity 
than  it  will  be  when  the  helpless 
children  are  allowed  to  go  hungry 
and  unclothed,  their  vitality  so 
lowered  by  starvation  and  exposure 
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as  to  make  them  invalids,  unable  to 
perform  the  functions  of  citizen- 
ship, but»  on  the  contrary,  make 
them  a  burden,  and  perhaps  a  men- 
ace, to  sociely?  U  there  be  such 
society  in  existence,  it  ought  to  be 


kicked  off  the  earth,  and  forced  to 
do  its  reposing  in  the  abs3anal  pits 
of  Gehenna,  where  children  do  not 
go. 

Holden,  J.,  concurs. 


ANNOTATION. 
BHI  by  or  in  belialf  of  chfld  against  parent  for  tupport. 


Rawungs  v.  RAWLINGS  (reported 
herewith)  ante,  1259,  holding  that  a 
child  cannot  maintain  a  bill  against  a 
parent  for  the  purpose  of  obtaining 
a  decree  for  future  support,  presents 
a  question  that  has  seldom  arisen  in 
the  courts,  the  usual  form  of  action 
being  for  a  judgment  for  necessaries 
furnished  the  child,  or  for  a  decree 
for  support  of  the  children  in  a  di- 
vorce suit,  or  by  criminal  proceedings. 

The  case  of  Huke  v.  Huke  (1891)  44 
Mo.  App.  308,  holding  that  a  child 
cannot  maintain  an  action  against  its 
father  for  support  and  maintenance, 
is  set  out  in  the  reported  case  (Rawl- 
INGS  V.  RAWLINGS,  ante,  1259).  It  will 
be  observed,  as  is  pointed  out  in  the 
dissenting  opinion  in  the  Rawlings 
Case,  that  this  decision  is  based  ap- 
parently on  the  theory  that  the  obliga- 
tion of  the  parent  to  support  the  child 
is  a  merely  moral  one.  And  there 
seems  to  be  much  force  in  the  view 
taken  in  the  dissenting  opinion  re- 
feired  to  that,  where  a  legal  right  on 
the  part  of  the  child  to  support  by  its 
parents  is  recognized,  the  child  should 
not  be  left  without  remedy  in  a  court 
of  equi^  to  enforce  this  obligation. 

The  view  that  a  child  cannot  main- 
tain a  bill  against  its  parents  for  sup- 
port is  sustained  also  by  statements 
of  the  court  in  several  cases,  which 
were,  however,  not  strictly  necessary 
to  the  decisions. 

Thus,  it  was  said,  arguendo,  in  Ail- 
ing V.  Ailing  (1893)  52  N.  J.  Eq.  92, 
27  Atl.  655,  that  ''the  question  of  the 
extent  of  the  duty  of  a  parent  to  sup- 
port and  maintain  an  infant  child  can 
be  raised  in  this  court  only  when  the 
child  has  a  fortune  of  its  own.  This 
court  has  no  jurisdiction  to  compel  a 
parent  to  support  an  infant  child." 
The  suit,  however,  was  by  a  mother 


against  her  daughter,  who  had  recent- 
ly come  into  a  small  fortune,  for  com- 
pensation for  maintenance  in  the  past 
and  for  an  allowance  for  future  sup- 
port during  minority. 

And  it  was  said,  arguendo,  in  Foote 
V.  De  Poy  (1905)  126  Iowa,  866,  68 
L.R.A.  302,  106  Am.  St.  Rep.  365,  102 
N.  W.  112,  that  "certainly  the  law  rec- 
ognizes no  right  in  the  child  or  in  the 
divorced  wife  to  compel  him  [the  fa- 
ther] to  set  aside  the  greater  part,  or 
indeed,  any  part,  of  his  estate  to  pro- 
vide against  such  child's  future  needs. 
It  was  to  be  presumed  that  if,  during 
his  lifetime,  his  young  daughter  should 
present  any  just  claim  upon  him  for 
her  maintenance  or  education,  he 
would  respond  thereto  in  proportion  to 
his  ability  and  her  needs;  and  until 
he  refused  to  do  so,  neither  she,  nor 
anyone  for  her,  had  any  right  of  ac- 
tion against  him."  The  suit,  however, 
was  between  the  children,  after  the 
father's  death,  to  set  aside  a  trust 
agreement  made  by  him  in  favor  of 
one  of  the  children,  on  the  ground  that 
it  was  obtained  by  fraud  and  duress. 

Where  a  child  sought  to  obtain  from 
a  court  of  equity  an  order  directing 
the  trustee  of  his  mother's  estate  to 
pay  to  him,  from  time  to  time,  such 
sums  as  should  be  necessary  for  his 
support  out  of  the  income  of  an  estate 
devised  to  her  for  life,  the  court  in 
Re  Ryder  (1844)  11  Paige  (N,  Y.)  185, 
42  Am.  Dec.  109,  in  holding  that  the 
child  had  not  such  interest  either  in 
the  income  or  the  principal  of  the 
estate  as  warranted  the  relief  sought, 
stated  that  the  remedy  to.  compel  a 
parent  to  furnish  necessaries  for  in- 
fant children  was  not  by  a  petition  to 
that  court,  but  that  the  performance 
of  the  duty  must  be  enforced  by  a  pro- 
ceeding under  the  statute  by  an  ap- 
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plication  to  the  general  sessions  for 
an  order  upon  the  parent  for  the  sup- 
port of  his  child ;  or,  a  stranger  might, 
under  certain  circumstances,  furnish 
necessaries  for  the  child  and  recover 
compensation  therefor  from  the  par- 
ent. 

On  the  other  hand,  adult,  dependent 
children  were  held  in  Paxton  v.  Pax- 
ton  (1907)  150  Cal.  667,  89  Pac.  1083, 
entitled  to  enforce  in  equity  the  ob- 
ligation imposed  by  statute  on  the 
parents  of  any  poor  person  unable  to 
maintain  themselves  by  work,  to  main- 
tain such  persons  to  the  extent  of 
their  ability.  In  this  case  a  son  who 
had  attained  his  majority  brought  an 
action  against  his  parents  for  support, 
on  the  ground  that  he  was  an  invalid, 
totally  blind,  was  a  poor  person  and 
unable  to  maintain  himself  by  work. 
The  statute  provided :  "It  is  the  duty 
of  the  father,  the  mother,  and  the  chil- 
dren of  any  poor  person  who  is  unable 
to  maintain  himself  by  work  to  main- 
tain such  person  to  the  extent  of  their 
ability."  It  was  held  that  a  court  of 
equity  had  jurisdiction  to  enforce  this 
statute,  no  other  remedy  being  pro- 
vided by  statute,  and  that  the  court 
had  power  to  make  orders  necessary 
for  maintenance  of  the  action,  includ- 
ing orders  for  suit  money,  counsel 
fees,  and  maintenance  pendente  lite. 
The  court  said :  'It  will  be  observed 
that  §  206  of  the  Civil  Code  does  not 
provide  any  procedure  or  machinery 
for  enforcing  its  provisions,  and  no 
special  procedure  is  prescribed  else- 
where. On  account  of  this  absence  of 
procedure  appellant  contends  that 
there  is  no  method  by  which  §  206 
can  be  judicially  enforced.  According 
to  this  contention  said  section  is  mere- 
ly an  ornamental  enunciation  of  a 
moral  principle  which  ought  to  be  ob- 
served by  good  people  under  the  cir- 
cumstances referred  to  in  the  section, 
but  is  not  a  law  in  the  sense  of  a  rule 
of  action  which  such  people  are  legally 
bound  to  obey.  We  do  not  think  that 
this  conclusion  is  maintainable."  And 
the  court  referred  to  the  principle  that 
where  a  right  exists,  and  there  is  no 
adequate  legal  remedy,  equity  will 
take  jurisdiction.  It  was  further  said : 
"It  is  true  that  courts  have  not  gener- 
ally undertaken  to  enforce  the  obliga- 


tions of  parents  to  maintain  their  in- 
fant children.  Indeed,  in  England^ 
under  the  common  law,  the  mainte- 
nance of  minor  children  was  considered 
merely  a  moral  obligation  not  enforce- 
able at  law.  It  was  generally  there 
held  that  an  action  against  the  parent 
for  necessaries  furnished  the  child 
could  not  be  maintained.  This  view 
has  also  been  taken  in  some  American 
decisions;  although  in  others  the 
other,  and  we  think  the  better,  rule  haa 
been  declared  that  an  action  for  neces- 
saries against  a  parent  is  maintain* 
able.  .  .  .  It  is  probable  that  these 
later  decisions  res^t  on  the  proposition 
that  the  obligation  is  only  a  moral  one» 
but  that  this  moral  obligation  is  a 
good  consideration  for  the  furnishing 
of  necessaries,  and  a  sufficient  founda- 
tion for  an  action  to  recover  for 
necessaries  which  have  been  actually 
furnished,  although  no  sufficient 
foundation  for  a  decree  for  future 
maintenance.  But  in  the  case  at  bar  we 
are  not  concerned  with  moral  obliga- 
tions. Statutory  law  does  not  deal 
with  mere  moral  obligations.  When  it 
declares  a  duty  or  a  right  it  means  a 
legal  duty  or  right.  Section  206  of  the 
Civil  Code  is  a  part  of  the  substantive 
law  of  the  land,  and  establishes  and 
declares  a  legal  duty  of  the  parent  to 
maintain  their  children  who  are  with- 
in its  provisions,  and  establishes  the 
right  in  such  children  to  have  such 
maintenance.  As  the  duty  runs  to  the 
children,  the  latter  are  the  persons  to 
whom  the  right  imposed  by  the  duty 
accrues;  and  they  are  the  proper  par- 
ties to  an  action  to  enforce  such  right 
and  compel  the  performance  of  such 
duty." 

It  was  held  also  in  Paxton  v.  Paxton 
(Cal.)  supra,  that  a  court  of  equity,, 
in  a  suit  by  a  child  against  its  parents 
to  enforce  the  statutory  obligation 
above  referred  to,  might  reserve  in 
the  judgment  the  power  to  modify  it 
in  the  event  that  changed  conditions 
in  the  future  demanded  a  modification,, 
so  as  to  meet  the  objection  that,  be- 
cause of  a  change  of  circumstances,, 
the  child  might  become  financially 
able  to  care  for  himself  or  the  parents 
become  financially  unable  to  comply 
with  the  judgment.  R.  E.  H. 
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V. 

STATE  OF  WISCONSIN. 

Wisconsin  Supretne  Court  ^  J>ecemiber  2,  1919* 

(_  Wis.  — ,  174  N.  W.  913.) 

Perjury  —  veriieation  of  {Heading. 

1.  The  verification  of  a  pleading  is  within  the  operation  of  a  statute 
providing  punishment  for  anyone  who,  being  lawfully  required  to  depose 
the  truth  on  his  oatli,  shall  wilfully  and  corruptly  swear  falsely  to  any 
matter  or  thing  respecting  which  such  oath  is  by  law  authorized  or  re- 
quired. 

[See  note  an  this  qusstion  beginning  an  page  1283.] 


Evidence  —  pleading  —  use  in  crim- 
inal cases. 

2.  A  statutory  provision  that  no 
pleading  can  be  used  in  a  criminal 
prosecution  against  the  party  as  evi- 
dence of  a  fact  admitted  or  alleged 
in  such  pleading  does  not  prevent  the 
admission  in  evidence  in  a  prosecu- 
tion for  perjury  of  a  pleading  having  a 
wilfully  false  verification  on  which 
the  prosecution  is  founded. 

—  handwriting  —  copies  made  at  in- 
stance of  court  commissioner. 

3.  Upon  prosecution  for  perjury  in 
verifying  a  petition  to  set  aside  a 
mortgage  foreclosure,  based  on  pay- 
ment as  evidenced  by  an  alleged 
forged  receipt,  evidence  is  admissible 
of  copies  of  the  receipt  made  by  peti- 
tioner upon  direction  of  a  court  com- 
missioner, as  a  basis  for  comparison 
by  handwriting  experts. 

[See  11  R.  C.  L.  626;  see  annotation 
1  A.L.R.  1304.] 


Perjury  —  trial  —  instruction  —  as- 
sumption of  proof. 

4.  An  instruction  in  a  prosecution 
for  perjury  in  verifying  a  false  peti- 
tion in  a  law  action  that  there  is  no 
question  but  that  the  oath  was  ad- 
ministered legally  in  the  legal  pro- 
ceedings, and  that  all  the  elements  of 
perjury,  so  far  as  the  court  and  offi- 
cers administering  the  oath  are  con- 
cerned, are  proven,  does  not  convey 
the  idea  that  all  the  facts  necessary 
to  prove  the  crime  of  perjury  are 
proven. 

[See  14  R.  C.  L.  738.] 

Appeal  —  statement  that  facts  are 
proven* 

5.  It  is  not  error  to  state  to  the  jury 
that  certain  material  facts  are  proven 
beyond  controversy,  when  they  are  es- 
tablished by  the  undisputed  evidence. 

[See  14  R.  C.  L.  789.] 


Error  to  the  Municipal  Court  for  Milwaukee  County  (Clementson,  J.) 
to  review  a  judgment  convicting  defendant  of  perjury.    Affii-med. 


Statement  by  Siebecker,  J. : 
Plaintiff    in    error    (defendant) 
was  tried  and  convicted  of  perjury, 
and  brings  error  to  reverse  this 
judgment. 

On  December  30,  1892,  defendant 
and  his  wife,  Wilhelmina  Lappley, 
borrowed  from  George  Hook,  the 
complainant  and  plaintiff  in  the 
mortgage  foreclosure  proceeding  out 
of  which  this  action  arose,  the  sum 
of  ^800,  giving  their  note  for  that 
amount.  At  the  same  time  a  real 
estate  mortgage  securing  the  pay- 


ment of  the  note  was  given  to 
George  Hook  and  signed  by  Charles 
Lappley  and  Wilhelmina  Lappley, 
dated  December  30, 1892.  The  com- 
plainant George  Hook  testifies  that 
the  note  was  never  paid;  that  no 
claim  was  ever  made  by  the  defend- 
ant that  the  note  was  paid  until 
some  time  in  July,  1914,  after  foi^e- 
closure  proceedings  had  been  com- 
menced and  when  the  defendant 
asked  for  an  extension  of  time  from 
the  complainant's  attorney.  The  de- 
fendant admits  paying  interest  on 
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the  note  up  to  the  year  1914,  but 
claims  that  he  discovered  in  July  of 
that  year  that  the  note  had  been 
paid  on  June  30,  1900,  by  his  wife. 
The  wife  became  insane  shortly  aft- 
er that  date,  and  was  committed  to 
an  insane  asylum  in  October,  1900. 
He  admits  that  she  experienced  lucid 
periods  up  to  the  time  of  her  death 
in  1918,  and  that  he  conversed  with 
her  in  regard  to  business  matters  a 
number  of  times,  but  claims  that  she 
never  told  him  of  having  paid  the 
note  in  1900,  and  that  he  knew  noth- 
ing of  the  matter  until  he  found  a 
receipt  bearing  the  date  June  30, 
1900,  signed  by  George  H.  Hook. 
Mr.  Hook  denied  that  the  receipt, 
either  signature  or  body,  is  in  his 
handwriting,  or  that  he  had  written 
it,  or  that  it  was  in  the  handwriting 
of  his  wife  or  his  children  or  anyone 
employed  as  his  agent. 

On  January  30, 1915,  the  plaintiflf, 
Mr.  Hook,  was  awarded  judgment  in 
the  foreclosure  proceeding  against 
the  defendant,  which  judgment  was 
entered  on  the  same  day.  On  Janu- 
ary 16,  1916,  defendant  instituted  a 
proceeding  in  connection  with  the 
foreclosure  action,  by  verified  peti- 
tion, setting  up  the  allured  receipt 
and  payment  of  the  note,  and  pray- 
ing that  the  foreclosure  judgment  be 
vacated  and  set  aside.  By  stipula- 
tion this  motion  was  dismissed  upon 
its  merits,  and  on  September  26, 
1918,  the  defendant  commenced  a 
civil  action  by  swearing  to  a  com- 
plaint which  is  the  basis  for  this 
prosecution  for  perjury.  This  civil 
action  is  based  upon  the  same  al- 
leged receipt  from  George  Hook.   On 

October  5, 1918,  this  criminal  action 
of  perjury  against  Charles  Lappley 
.  was  commenced. 

The  case  was  tried  before  the 
court  and  a  jury,  and  the  defendant 
was  found  guilty.  He  was  sentenced 
to  serve  a  term  of  three  years  in  the 
house  of  correction  of  Milwaukee 
county,  which  judgment  he  now 
seeks  to  reverse. 

Messrs.  Gugel  &  Kline,  for  plaintiff 
in  error: 

The  action  is  not  one  in  which  the 
crime  of  perjury  can  be  committed  by 


the  verification  of  a  pleading,  and  a 
verdict  should  have  been  directed  for 
the  defendant. 

Clark,  Crim.  Law,  2d  ed.  §  142; 
Beacher  v.  Anderson,  45  Mich.  543,  8 
N.  W.  589;  People  v.  Gaige,  26  Mich. 
30;  United  States  v.  Lamson,  165  Fed. 
80;  Patterson  v.  United  States,  104 
C.  C.  A.  434,  181  Fed.  970;  Nickell  v. 
United  SUtes,  88  C.  C.  A.  562,  161  Fed. 
702;  People  v.  Howard,  111  Cal.  655, 
44  Pac.  343 ;  Klug  v.  McPhee,  16  Colo. 
App.  39,  63  Pac.  709 ;  State  v.  Houston, 
103  N.  C.  383,  9  S.  E.  699,  8  Am.  Crim. 
Rep.  625;  United  States  v.  Bedgood, 
49  Fed.  54;  United  States  v.  Maid,  116 
Fed.  650;  United  States  v.  Babcock,  4 
McLean,  113,  Fed.  Cas.  No.  14,488. 

A  confessedly  simulated  handwrit- 
ing is  not  the  "genuine"  handwriting 
of  a  party,  and  cannot  be  used,  under 
the  statute,  as  a  standard  of  compari- 
son, to  prove  that  the  original  or  dis- 
puted writing  is  the  handwriting  of 
the  party  who  made  the  imitation  or 
simulation. 

State  V.  Miller,  47  Wis.  530,  3  N.  W. 
31;  Hazelton  v.  Union  Bank,  32  Wis. 
34;  People  v.  Parker,  67  Mich.  222,  11 
Am.  St.  Rep.  578,  34  N.  W.  720;  Mer- 
ritt  V.  Campbell,  79  N.  Y.  625;  Miles  v. 
Loomis,  75  N.  Y.  291,  31  Am.  Rep.  470; 
Williams  v.  State,  61  Ala.  83 ;  Brobston 
V.  Cahill,  64  111.  356;  Strother  v.  Lu- 
cas,  6  Pet.  763,  8  L.  ed.  573;  Travis 
V.  Brown,  48  Pa.  9,  82  Am.  Dec.  540; 
20  Cyc.  1187 ;  Baldwin  v.  Van  Deusen, 
37  N.  Y.  487;  Dow  v.  Spenny,  29  Mo. 
386;  Smeltzer  v.  White,  92  U.  S.  390, 
23  L:  ed.  508;  Com  Exch.  Bank  v. 
American  Dock  &  T.  Co.  149  N.  Y.  174, 
43  N.  E.  915;  Cox  v.  Northwestern 
Stage  Co.  1  Idaho,  376. 

A  person  who  sees  another  write, 
or  examines  his  writing,  expressly  for 
the  purpose  of  testifying,  is,  in  gen- 
eral, an  incompetent  witness. 

Reese  v.  Reese,  90  Pa.  89,  35  Am. 
Rep.  634;  Hynes  v.  McDermott,  82  N. 
Y.  41,  87  Am.  Rep.  538;  Nunes  v. 
Perry,  113  Mass.  275;  Philadelphia  & 
W.  C.  R.  Co.  V.  Hickman,  28  Pa.  318. 
The  court  erred  in  unduly  limiting 
the  defendant's  cross-examination  of 
the  state's  handwriting  expert. 
•  2  Jones,  Ev.  §  570;  Hempton  v. 
State,  111  Wis.  127,  86  N.  W.  596,  12 
Am.  Crim.  Rep.  657;  Colbert  v.  State, 
125  Wis.  435,  104  N.  W.  61. 

A  charge  directing  a  conviction  is 
not  proper,  where  the  evidence  upon 
any  material  question  of  fact  is  con- 
flicting or  doubtful,  where  the  incrim- 
inating evidence  is  wholly  circumstan- 
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tial,  and  material  inferences  are  to  be 
di^wn  therefrom  by  the  jury,  or  where 
the  evidence  is  vague,  unsatisfactory, 
and  unconvincing. 

Townsend  v.  State,  137  Ala.  91,  34 
So.  382;  State  ex  rel.  Rowe  v.  District 
Gt.  44  Mont.  318,  119  Pac.  1103,  Ann. 
Gas.  1913B,  396;  State  v.  Vance,  29 
Wash.  435,  70  Pac.  34;  People  v.  Mc- 
Gord,  76  Mich.  200,  42  N.  W.  1106,  8 
Am.  Grim.  Rep.  117;  Wicker  v.  State, 
107  Miss.  690,  65  So.  885. 

It  is  error  for  the  court,  in  its 
charge  to  the  jury,  to  assume,  either 
directly  or  indirectly,  the  existence  or 
nonexistence  of  any  material  fact  in 
issue  on  which  there  is  either  no  evi- 
dence, or  on  which  the  evidence  is 
controverted,  or,  if  undisputed,  is  such 
that  different  inferences  reasonably 
might  be  drawn  therefrom. 

Newton  v.  State,  51  Fla.  82,  41  So. 
19;  Gupps  V.  State,  120  Wis.  504,  102 
Am.  St.  Rep;  ^96,  97  N.  W.  210,  98  N. 
W.  546;  Benedict  v.  State,  14  Wis.  424; 
Dingman  v.  State,  48  Wis.  486,  4  N.  W, 
668;  11  Bnc.  H.  &  Pr.  116. 

Messrs.  John  J.  Blaine,  Attorney 
General,  Winfred  C.  Zabel»  and  Arthur 
H.  Bartelt»  for  the  SUte : 

The  civil  complaint  may  be  admit- 
ted in  evidence  to  show  that  in  swear- 
ing to  the  allegation  the  party  com- 
mitted perjury. 

Wolcott  V.  Winston,  8  Abb.  Pr.  482; 
People  V.  Ghristopher,  4  Hun,  807; 
Voorhies,  N.  Y.  Anno.  &  Rev.  Code 
1873,  §  157. 

Perjury  can  be  committed  by  know- 
ingly and  maliciously  swearing  to  a 
material  allegation  in  a  complaint. 

McGIain,  Grim.  Law,  §  899;  Com.  v. 
Kimball,  108  Mass.  473;  People  v. 
Ghristopher,  4  Hun,  807;  Northwest- 
em  Iron  Go.  v.  Industrial  Commission, 
154  Wis.  97,  Ii.R.A.1916A,  366,  142  N. 
W.  271,  Ann.  Gas.  1915B,  877;  People 
V.  Ostrander,  64  Hun,  385»  19  N.  Y. 
Sttpp.  824,  328. 

The  handwritings  in  question  were 
admissible. 

State  V.  Miller,  47  Wis.  530,  3  N.  W. 
Zl;  3  Ghamberlayne,  Ev.  §  2273. 

The  scope  of  cross-examination 
comes  within  the  administrative  pow- 
er of  the  trial  court,  and  the  action- 
thus  taken  will  not  be  reversed  unless 
the  discretion  has  been  abused. 

Sloss-Sheffield  Steel  ft  I.  Go.  ▼• 
House,  157  Ala.  663,  47  So.  572;  1 
€h«inberlayne,  Ev.  §  378. 

An  instruction  is  not  erroneous  as 
invading  the  province  of  the  jury  be- 
7  A.L.R.--81. 
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cause  it  presumes  the  existence  of 
facts  which  are  admitted  by  the  par- 
ties, especially  by  the  accused,  or 
which  are  established  clearly  by  un- 
contradicted evidence. 

Burns  v.  State,  145  Wis.  373,  140 
Am.  St,  Rep.  1081,  128  N.  W.  987; 
Gupps  V.  State,  120  Wis.  504,  102  Am. 
St  Rep.  996,  97  N.  W.  210,  98  N.  W. 
546. 

If  there  is  any  credible  evidence 
which  supports  the  verdict  in  any 
reasonable  view,  it  cannot  be  dis- 
turbed on  appeal. 

Lam  Yee  v.  State,  132  Wis.  527,  112 
N.  W.  425;  Van  Haltren  v.  State,  142 
Wis.  143,  124  N.  W.  1039. 

Siebecker,  J.,  delivered  the  opin- 
ion of  the  court: 

It  is  contended  that  the  perjury 
charged  in  the  information  does  not 
constitute  a  crime  within  the  provi- 
sions of  §  4471»  Stat.,  upon  the 
ground  that  perjury  cannot  be  com* 
mitted  in  verifying  a  pleading.  The 
statutes  provide:  ''Any  person, 
being  lawfully  required  to  depose 
the  truth,  on  his  oath,  .  .  .  legally 
administered,  who  ahall  wilfully  and 
corruptly  swear,  ...  to  any  mat* 
ter  or  thing,  respecting  which  such 
oath  ...  is  by  law  authorized 
or  required  .  .  .  shall  be  deemed 
guilty  of  the  crime  of  perjury.  .  .  /' 

No  claim  is  made  that  the  oath 
was  not  administered  by  an  o£Bcer, 
aa  charged.  But  it  is  argued  that 
the  verification  by  defendant  of  hia 
complaint  as  a  pleading  in  the  civil 
action  on  which  the  charge  is  predi-r 
cated  was  a  wholly  imnoaterial  oath 
within  the  eontemplation  of  the  Per- 
jury Statute^  because  under  §  2666 
pleadings  may  or  may  not  be  veri- 
fied, and,  whether  verified  or  not» 
the  facts  therein  stated  to  which  de- 
fendant swore  do  not»  by  oper^ion 
of  law,  make  such  oath  a  material 
matter  or  thing  in  such  action.  This 
claim  wholly  disregards  the  terms 
and  significance  of  ^  4471.  A  com- 
plaint    in     a     civil   pevj«rr- 

action  pending  in  a  yenacation  of 
court  having  juris-  ^»-***-»- 
diction  to  hear  the  cause  is  a  ma- 
terial matter  in  the  proceeding, 
and  an  oath  verifying  it  is  one  in 
regard  to  a  matter  before  a  court, 
and  is  authorized  by  law.   The  facts 
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of  this  case  show  that  the  verifica- 
tion by  defendant  of  this  complaint 
in  question  will,  in  law,  sustain  a 
prosecution  for  perjury  under  our 
statute,  if  the  defendant  wilfully 
and  falsely  and  corruptly  swore  to 
the  material  facts  stated  therein. 
Com.  V.  Kimball,  108  Mass.  473; 
Jones  V.  Ludlum,  74  N.  Y.  61 ;  Mc- 
Clain,  Crim.  Law,  §  859;  People  v. 
Christopher,  4  Hun,  805;  Taylor  v. 
Robinson,  26  Wis.  545. 

It  is  claimed  that  the  court  erred 
in  admitting  the  complaint  and  the 
verification  thereof,  on  which  the 
charge  of  perjury  is  predicated,  as 
evidence  in  this  criminal  prosecu- 
tion. The  point  is  made  that  the  pro- 
vision of  §  2665,  Stat.,  makes  it  in- 
competent. The  provision  relied  on 
reads :  ''And  no  pleading  can  be  used 
in  a  criminal  prosecution  against 
the  party,  as  evidence  of  a  fact  ad- 
mitted or  alleged  in  such  pleading.^' 

The  complaint  was  not  received 
as  ''evidence  of  a  fact  admitted  or 

alleged,''  but  was  re- 
piV«*din«t:  ceived  to  show  that 

^aseV"  *'*■"■■*    it    was    a    verified 

pleading  and  that 
defendant  swore  that  the  facts  stat- 
ed therein  were  true.  Proof  of  the 
truth  or  the  falsity  of  the  facts  thus 
sworn  to  in  thfe  complaint  was  re- 
quired to  be  made  by  evidence  other 
than  by  the  contents  of  the  com- 
plaint. Such  use  of  the  complaint 
is  using  it  as  evidence  to  show 
that  the  defendant  did  depose  to  the 
truth,  on  his  oath,  of  the  material 
matters  therein  stated  in  a  proceed- 
ing before  a  court.  An  exception  is 
urged  to  the  reception  in  evidence  of 
the  alleged  forged  receipt  in  connect 
tion  with  copies  thereof  that  the  de- 
fendant had  made  at  the  direction 
of  the  court  commissioner  in  an  ad- 
verse examination  of  him  under  § 
4096,  Stat.,  in  a  proceeding  to  vacate 
the  judgment  of  foreclosure  in  the 
action  of  Hook  v.  Lappley.  The  de- 
fendant was  there  required  to  pro- 
duce the  alleged  forged  receipt 
showing  pajrment  of  the  mortgage, 
and  upon  its  production  he  was  di- 
rected by  the  commissioner  to  make 
copies  of  the  receipt  in  the  presence 


of  the  commissioner  and  counsel. 
These  copies  were  offered  in  evi- 
dence, and  used  as  the  genuine  hand- 
writing of  the  defendant  in  the  trial 
of  this  criminal  action,  and  were  so 
used  and  submitted  to  the  witness 
called  as  an  expert  on  handwriting, 
and  were  submitted  to  the  jury.  We 
discover  no  error  in  so  receiving  and 
using  these  copies, 
nor  was  it  error  for  ZjJJiir  miS5 
the  court  to  receive  «t  instance 

_  , ,  •    •         of  conrt 

the  expert  s  opmion  commiiifiion«r. 
as  to  the  similarity 
of  the  handwriting  of  these  copies 
and  the  alleged  forged  receipt.  We 
think  the  expert  was  properly  held 
by  the  court  to  be  qualified  to  give 
his  opinion  in  the  matters  elicited 
from  him. 

An  objection  is  urged  to  the  fol- 
lowing instruction  given  the  jury: 
"There  is  no  question  but  what  the 
oath  was  administered  properly  in 
a  legal  proceeding  by  an  officer  au- 
thorized to  administer  it,  and  that 
all  the  elements  of  perjury,  so  far 
as  the  court  and  officer  administer- 
ing the  oath  and  the  character  of 
the  proceeding  in  which  it  was  ad- 
ministered is  required — every  such 
requirement  is  indisputably  proved 
by  the  evidence  of  the  case," 

It  is  averred  that  this  instruction 
conveyed  the  idea  to  the  jury  that 
all  the  facts  necessary  to  prove  the 
crime  of  perjury  charged  were  un- 
disputed. We  cannot  so  regard  the 
instruction.  It  is  plainly  limited  to 
refer  to  certain  ma-  „    .        ^  ,  , 

-I.      •    1     i?      i..-     ««    ...«      Perjury— trial— 

terutl  facts  as  un-  iMfetntetion- 
disputed  in  the  case,  ?^f  "^"•■^  •' 
and  the  record  sus- 
tains the  court  in  this  assumptioii. 
It  is,  therefore,  not  an  objectionable 
instruction  in  view  of  the  evidence 
in  the  case.    Furthermore,  the  court 
fully  brought  to  the  attention  of  the 
jury,  in  clear  and  explicit  terms,  the 
other  issues  of  fact  which  were  re- 
quired to  determine  upon  the  evi- 
dence in  the  case  and  to  justify  than 
in   finding  the   de-  Appeal 

fendant      guilty      of    Jtatement  that 

the  crime  charged.  '*•«■•'«»'•'■*•• 
It  is  not  error  to  state  to  the  jury 


LAPPLEY  V.  STATE. 

(__  WU.  — ,  174  If,  W.  9 IS.) 


1283 


that  certain  material  facts  are  prov- 
en beyond  controversy,  when  they 
are  established  by  the  undisputed 
evidence.  Cupps  v.  State,  120  Wis. 
504,  102  Am.  St.  Rep.  996,  97  N.  W, 
210,  98  N.  W.  546. 


We  have  examined  the  exceptions 
called  to  our  attention,  and  find  no 
reversible  error  in  the  record.  The 
defendant  had  a  fair  and  legal  trial,, 
and  the  conviction  must  stand. 

The  judgment  is  affirmed. 


ANNOTATION. 
Perjury  in  verifying  pleadings. 


It  seemingly  is  well  settled  that  one 
who  wilfully  swears  to  a  pleading  in 
chancery,  knowing  it  to  contain  false 
statements  as  to  material  facts,  there- 
by commits  perjury,  provided  the 
pleading  was  one  which  he  was  legally 
bound  to  verify  by  oath.  The  following 
authorities  support  this  rule:  Com. 
V.  Warden  (1846)  11  Met.  (Mass.) 
406;  Com.  v,  Kimball  (1871)  108  Mass. 
473;  People  v.  McCaffrey  (1889)  75 
Mich.  115,  42  N.  W.  681;  State  v.  Luper 
(1908)  —  Or.  — ,  95  Pac.  811;  Rex  v. 
Morris  (1761)  2  Burr.  1189,  97  Eng. 
Reprint,  781;  Rex  v.  Morris  (1761)  1 
Leach,  C.  L.  (Eng.)  50;  Rex  v.  Benson 
C1810)  2  Campb.  (Eng.)  508;  Reg.  v. 
Yates  (1841)  C^r.  &  M.  (Eng.)  132, 
5  Jur.  636.  And  see  the  dictum  in 
Jones  v.  Ludlum  (1878)  74  N.  Y.  61,  to 
the  effect  that  a  party  can  be  held  re- 
sponsible  for  a  general  denial  in  an 
answer  made  under  oath  in  a  proceed- 
ing in  equity  upon  an  indictment  for 
perjury,  in  ease  of  its  falsehood. 

This  rule  has  been  applied  to  an 
oath  to  a  false  answer  to  a  bill  of 
discovery  (Com.  v.  Warden  (Maes.) 
supra) ;  a  petition  for  a  supersedeas  of 
an  execution,  sought  to  be  annulled 
by  a  writ  of  audita  querela  (Com.  v. 
Kimball  (1871)  108  Mass.  473);  a 
wilfully  false  answer  to  a  bill  seeking 
to  enjoin  the  suing  out  of  an  execution 
on  a  judgment  (Reg.  v.  Yates  (Eng.) 
supra)  ;  to  a  bill  for  divorce  to  which 
the  statute  required  that  an  oath  be 
taken  (People  v.  McCaffrey  (1889)  75 
Mich.  115,  42  N.  W.  681;  State  v. 
Lupfer  (1908)  — ■  Or.  — ,  95  Pac. 
811) ;  to  an  answer  to  a  bill  in  chan- 
cery, seeking  to  establish  an  equity 
in  the  property  of  a  bankrupt  (Rex  v. 
Benson  (1810)  2  Campb.  (Eng.)  508; 
and  to  an  answer  to  a  bill  in  chancery, 
the  nature  of  which  was  not  reported 


(Rex  V.  Morris  (1761)  1  Leach,  C.  L. 
(Eng.)  50). 

And  a  similar  rule  to  that  support- 
ed by  the  preceding  cases  has  been 
laid  down  with  respect  to  cases  on  the 
law  side  of  the  court.  This  was  the 
effect  of  the  decision  in  the  reported 
case  (Lafpley  v.  State,  ante,  1279). 
And  in  People  v.  Christopher  (1875) 
4  Hun  (N.  Y.)  805,  it  was  held  that 
perjury  could  be  predicated  on  a  veri- 
fication of  an  answer  to  a  complaint 
upon  a  promissory  note,  where  such 
answer  contained  positive,  but  false, 
assertions  of  facts  which,  if  true» 
would  have  constituted  a  defense  to  the 
note,  and  which,  therefore,  were  mate- 
rial. And  again  in  State  v.  Roberts 
(1851)  11  Humph.  (Tenn.)  589,  it  waa 
held  that  perjury  could  be  assigned 
upon  a  false  oath  on  a  plea  of  non  est 
factum  to  a  suit  on  a  note,  the  oath  to 
the  plea  having  been  required  by  stat- 
ute. 

And  falsely  swearing  to  a  complaint 
charging  a  crime,  before  a  magistrate 
having  jurisdiction  of  such  a  crime^ 
has  been  held  to  constitute  perjury,^ 
since  such  complaint  inaugurated  the 
prosecution.  People  v.  John  (1902) 
137  Cal.  220,  69  Pac.  1063. 

And  in  Alabama  It  has  been  held 
that  a  false  oath  given  in  swearing  to 
a  petition  for  letters  of  administration 
before  the  probate  court  constitutes 
perjury.  Cowan  v.  State  (1916)  15 
Ala.  87,  72  So.  678. 

And  that  a  false  oath  as  to  mat- 
ters contained  in  a  petition  in  insol- 
vency may  constitute  perjury,  see 
People  V.  Maxwell  (1897)  118  Cal.  50, 
50  Pac.  18. 

And  see  dictum  in  Taylor  v.  Robin- 
son (1870)  26  Wis.  545,  to  the  effect 
that  an  attorney  falsely  verifying  a 
complaint,  in  an  action  brought  to  re-. 
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cover  a  balance  due  on  an  account  for 
goods  and  merchandise  sold,  may  be 
convicted  of  perjury. 

On  the  other  hand,  however,  it  is 
well  established  that  where  the  plead- 
ing is  of  a  character  which  the  law 
does  not  require  shall  be  verified  by 
oath,  perjury  cannot  be  assigned  upon 
a  false  oath  made  in  verifying  such  a 
pleading.  People  v.  Gaige  (1872)  26 
Mich.  30;  Beecher  v.  Anderson  (1881) 
45  Mich.  543,  8  N.  W.  539;  Silver  v. 
State  (1848)  17  Ohio,  365. 
I  Nor  can  a  charge  of  perjury  be 
based  on  a  false  oath  relating  to  mat- 
ters which  are  irrelevant  or  immate- 
rial. Rex  V.  Benesech  (1796)  Peake, 
N.  P.  Add.  Cas.  (Eng.)  98;  Rex  v. 
Dunstan  (1824)  Ryan  &  M.  (Eng.) 
109.  And  see  People  v.  Christopher 
(1875)  4  Hun  (N.  Y.)  805,  wherein 
it  was  held  that  no  perjury  was  com- 
mitted in  the  verification  of  an  an- 
swer interposed  in  an  action  brought 
upon  a  promissory  note,  which  answer 
contained  no  direct  and  positive  de- 
nial, or  matter  material  to  the  issue 
to  be  tried. 

In  case  the  matter  to  which  the  oath 
relates  is  immaterial  or  irrelevant,  or 
the  law  does  not  require  verification 
by  oath,  an  oath  is  wholly  immaterial 
and  extrajudicial,  and  serves  no  pur- 
pose whatever.  People  v.  Gaige 
(Mich.)  supra.  In  fact,  it  does  not 
change  the  rule  that  the  falsity  of  the 
oath  was  wilful,  even  though  it  related 
to  material  facts,  the  test  being  wheth- 
er the  oath  itself  was  material. 
Beecher  v.  Anderson  (1881)  45  Mich. 
643,  8  N.  W.  539,  supra.  In  this  case, 
the  court,  in  construing  the  conunou- 
law  rule  that  perjury  is  committed 
"when  a  lawful  oath  is  administered 
in  some  judicial  proceeding,  to  a  per- 
son who  swears  wilfully,  absolutely, 
and  falsely,  in  a  matter  material  to 
the  issue  or  point  in  question,"  said: 
"By  this  is  meant  that  the  oath  must 
be  material.  The  facts  sworn  to  may 
be  material,  and  yet  the  false  swear- 
ing be  no  perjury  because  the  oath 
performed  no  office  in  the  case,  and 
was  wholly  unimportant  and  imma- 
terial. ...  It  does  not  appear 
from  the  complaint  [habeas  corpus 
proceedings]  that  the  answer  was  to 


be  used  for  any  purpose  for  which  an 
oath  to  it  could  be  of  any  importance. 
So  far  as  appears,  therefore,  the  oath 
of  W.  [the  accused]  to  the  answer  was 
wholly  an  idle  ceremony.  The  answer 
was  no  better  with  it  than  without  it; 
it  affected  the  issue  in  no  manner 
whatever;  it  strengthened  no  state- 
ment made  by  the  answer,  and  it  made 
no  statement  evidence  that  would  not 
have  been  evidence  without  it,  and 
gave  no  statement  weight  or  force  that 
it  would  not  otherwise  have  possessed. 
As  an  information  the  complaint 
would,  therefore,  have  been  fatally 
defective."  And  in  Silver  v.  State 
(Ohio)  supra,  in  holding  that  an  affi- 
davit of  the  truth  of  an  answer  in 
equity  did  not  constitute  ground  for  a 
charge  of  perjury  where  the  bill  did 
not  call  for  an  answer  under  oath,  the 
court  said:  "To  constitute  perjury, 
the  oath  or  affirmation  must  be  mate- 
rial or  be  required  by,  or  have  some 
effect  in,  law.  Under  the  late  act,  an 
affidavit  of  the  truth  of  an  answer  in 
chancery  has  no  legal  effect  unless  the 
bill  expressly  calls  for  such  answer 
on  oath.  Unless  called  for  on  oath, 
the  affidavit  of  the  truth  of  the  answer 
is  wholly  immaterial;  it  neither  ben- 
efits the  respondent  nor  injures  the 
compLainant.  The  answer  has  the 
same  effect,  and  nothixig  more,  that  it 
would  have  had,  had  it  not  been  sworn 
to.  Hence  to  assign  perjury  upon  an 
answer  in  chancery,  tlie  indictment 
should  aver  that  the  bill  called  for 
an  answer  under  oath." 

In  People  v.  Gaige  (1872)  26  Mich. 
SO,  it  was  held  that  an  information  for 
perjury,  alleged  to  have  been  commit- 
ted in  swearing  to  a  bill  in  equity,  was 
insufficient  both  at  common  law  and 
under  a  statute  which  required  ver- 
ification by  oath  only  when  the  bill 
was  one  which  did  not  ask  that  any 
preliminary  injunction  or  other  order 
be  based  on  the  verification,  the  in- 
formation not  showing  in  any  way 
that  the  bill  was  of  a  character  re- 
quired by  law  to  be  verified  by  oath. 
It  was  further  held  in  this  case  that 
an  allegation  in  the  information  that 
the  defendant  was  "lawfully  required 
to  declare  and  depose  the  truth*'  in  the 
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proceeding  in  equity  was  insufficient, 
at  least,  when  the  oath  was  not  taken 
upon  the  trial  to  show  that  a  verifica- 
tion by  oath  was  either  "required  or 
authorized  by  law."  And  in  Beecher 
V.  Anderson   (1881)   45  Mich«  548,  8 


N.  W.  539,  where  the  court  arrived  at 
a  similar  conclusion,  the  accused,  the 
general  manager  of  a  corporation, 
swore  to  the  answer  of  the  corporation 
to  a  bill  in  equity,  instead  of  attesting 
it  by  the  corporate  seal.         6.  J.  C. 


MIKE  SLYCORD,  Appt., 

V. 

GEORGE  HORN. 

lotea  Supreme  Court -^  April  4^,  1Q17» 

(Sylcord  v.  Horn,  179  Iowa,  936,  162  N.  W.  249.) 

Workmen's  compensation  —  farm  labor  —  employer  independent  contractor 
—  effect. 

1.  Upon  the  question  whether  or  not  a  hand  on  a  com  shredder  is  en- 
gaged in  farm  labor  within  the  exception  of  the  Workmen's  Compensation 
Act,  the  further  question,  whether  or  not,  as  between  his  employer  and 
the  one  for  whom  the  work  was  being  done,  the  employer  was  an  inde- 
pendent contractor,  is  immaterial. 

[See  note  on  this  qtiestion  beginning  on  page  1296.] 

Pleading  —  requiring  more  specific     within  the  operation  of  the  Workmen's 


allgration  —  absence  of  prejudice. 

2.  Une  suing  for  injuries  received 
while  at  work  qn  a  farm,  who  comes 
within  the  provision  of  the  Workmen's 
Compensation  Act  which  excepts  farm 
laborers  from  its  operation,  is  not 
prejudiced  by  a  ruling  of  the  court 
requiring  him  to  make  his  petition 
more  specific  by  showing  negligence 
on  the  part  of  his  employer  and  ab- 
sence of  negligence  on  his  own  part. 

[See  2  R.  C.  L.  244.] 

Definition  —  independent  contractor. 

3.  An  independent  contractor  is  one 
who,  exercising  an  independent  em« 
ployment,  contracts  to  do  work  accord- 
ing to  his  own  methods,  without  being 
subject  to  the  control  of  his  employer 
except  as  to  the  results  of  his  work. 

[See  14  R.  C.  L.  67.] 

Workmen's  compensation  —  am>lica- 
tion  to  independent  contractor. 

4.  An  independent  contractor  is  not 


Compensation  Act. 

—  applicatifm   to   one  employed   on 
com  shredder. 

5.  One  employed  to  work  on  a  corn 
shredder,  which  is  moved  from  farm 
to  farm  as  its  services  are  needed,  is 
a  laborer  engaged  in  agricultural  pur- 
suits within  the  provision  of  the 
Workmen's  Compensation  Act  except- 
ing such  employees  from  its  operation. 

Definition  —  agricultural. 

6.  Agricultural  means  pertaining  to» 
connected  with,  or  engaged  in  agri- 
culture. 

Pleading  —  action  against  master  — 
necessary  allegation. 

7.  To  hold  an  employer  liable  at 
common  law  for  injury  to  his  em- 
ployee the  petition  must  allege  negli- 
gence on  the  part  of  the  employer, 
freedom  from  contributory  negligence^ 
and  that  the  negligence  was  the  proxi- 
mate cause  of  the  injury.  ^ 

[See  20  R.  C.  L.  136.] 


Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of  Grinnell 

(Norris,  J.)  sustaining  a  motion  to  strike  certain  parts  of  the  amended 

petition  and  a  motion  for  a  more  specific  statement,  in  a  proceeding  under 

the  Workmen's  Compensation  Act  to  recover  compensation  for  personal 

injuries  sustained  by  plaintiff  while  in  the  employ  of  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Ross  R.  Mowry,  Harold  L. 
Beyer,  and  M.  R  Hammer^  Jr.,  for  ap- 
pellant. 

Mr.  J.  H.  Patton  for  appellee. 

'  Preston,  J.,  delivered  the  opinion 
of  the  court: 

There  was  a  motion  to  strike 
parts  of  the  original  petition  and  for 
more  specific  statement,  which  was 
sustained  in  part  and  overruled  in 
part,  and  thereafter .  an  amendment 
to  petition  was  filed,  and  defendant 
filed  a  demurrer  to  the  petition  as 
amended,  setting  up  twenty  grounds 
or  more,  and  the  demurrer  was  sus- 
tained. Thereafter,  a  substituted 
petition  was  filed,  and  it  is  conceded 
by  both  sides  that  the  only  questions 
presented  on  this  appeal  are  in  re- 
gard to  the  rulings  of  the  trial  court 
on  defendant's  motion  to  strike  cer- 
tain parts  of  the  substituted  peti- 
tion, and  on  the  motion  for  more 
specific  statement. 

The  substance  of  the  allegations 
in  the  substituted  petition  is  that, 
about  November  13,  1914,  defend- 
ant was  the  owner  of  a  certain  com 
ahredder  and  other  appurtenances 
thereto  belonging,  and  was  engaged 
as  an  independent  contractor  in  the 
business  of  operating  said  com- 
shredding  machine  for  profit;  that, 
while  the  defendant  was  engaged  in 
operating  said  corn  shredder  for  one 
Swaney  on  said  Swaney's  farm  in 
Poweshiek  county,  Iowa,  the  plain- 
tiff, while  in  the  employ  of  the  de- 
fendant and  engaged  in  operating 
said  shredder,  was  injured  by  his 
hand  being  caught  therein,  and  the 
thumb  of  his  right  hand  was  cut  and 
his  hand  was  otherwise  injured; 
that  the  plaintiff,  at  the  time  he  re- 
ceived the  injury,  was  operating  said 
shredder  under  the  immediate  di- 
rection of  the  defendant,  and  in  the 
presence  of  the  defendant;  that,  as 
a  result  of  said  injury,  plaintiff's 
right  hand  was  seriously  and  per- 
manently injured,  and  he  has  suf- 
fered intense  pain  and  anguish,  both 
physical  and  mental,  and  has  been, 
and  will  be,  partially  incapacitated 
for  work;  that  he  has  incurred  ex- 
pense for  medicine,  nursing,  and  for 
physician;  that  at  the  time  of  the 


injury  he  was  an  able-bodied  man, 
engaged  in  the  occupation  of  an  en- 
gineer and  general  laborer,  receiv- 
ing, on  an  average,  $18  per  week  as 
compensation  for  his  labor;  that 
said  injury  was  not  intentional  on 
the  part  of  plaintiff,  or  the  result  of 
intoxication  on  his  part.  The  dam- 
ages claimed  are  particularly  set 
out.  It  is  then  alleged  ''that  the  de- 
fendant, at  the  time  of  the  accident 
to  the  plaintiff  resulting  in  the  in- 
jury of  the  plaintiff,  had  not  insured 
his  liability,  under  chap.  147  of  the 
laws  of  the  thirty-fifth  general  as- 
sembly of  the  state  of  Iowa,  in  any 
corporation,  association,  or  organi- 
zation approved  by  the  state  depart- 
ment to  such  insurance  department, 
satisfactory  to  the  insurance  depart- 
ment and  Iowa  industrial  commis- 
sioner of  his  solvency  and  financial 
ability  to  pay  the  compensation  and 
benefits  as  by  such  act  provided,  and 
to  make  such  payments  to  the  par- 
ties entitled  thereto ;  nor  had  the  de- 
fendant deposited  with  such  insur- 
ance department  and  the  Iowa 
industrial  commissioner  security 
satisfactory  to  such  insurance  de- 
partment and  the  Iowa  industrial 
commissioner  as  would  secure  the 
payment  of  such  compensation.'' 

He  asks  damages  in  the  sum  of 
¥10,000. 

Defendant  moved  to  strike  that 
part  of  the  petition  in  which  it  was 
alleged  that  defendant  was  an  in- 
dependent contractor,  and  for  profit, 
but  this  was  overruled.  The  defend- 
ant also  moved  to  strike  that  part 
of  the  petition  alleging  that  defend- 
ant had  not  insured  his  liability  un- 
der chap.  147  of  the  acts  of  the 
thirty-fifth  general  assembly,  and 
that  he  had  not  deposited  security 
with  the  insurance  department,  for 
the  reason  that  the  same  is  imma- 
terial and  redundant  matter  and  sur- 
plusage, it  appearing  on  the  face  of 
the  substituted  petition  that  plain- 
tiff, at  the  time  the  alleged  injuries 
were  sustained,  was  a  laborer  en- 
gaged in  an  agricultural  pursuit, 
and  within  the  exception  of  §  1, 
chap.  147,  Acts  Thirty-fifth  General 
Assembly  (Code  Supp.  1913,  §  2477- 
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m) .  This  ground  of  the  motion  was 
sustained. 

As  a  part  of  the  motion,  appellee 
moved  for  a  more  specific  statement, 
upon  the  following  grounds,  among 
others:  (3)  Let  him  be  required  to 
state  whether  or  not  negligence  in 
the  premises  by  the  defendant  was 
the  proximate  cause  of  the  alleged 
injury  to  plaintiff,  and,  if  he  alleges 
that  it  was,  let  him  be  required  to 
state  in  what  respect  or  particular, 
and  in  what  manner,  the  defendant 
was  negligent  in  the  premises.  (4) 
Let  him  be  required  to  state  wheth- 
er or  not  the  plaintiff  was  free  from 
contributory  negligence.  These  two 
grounds  of  the .  motion  were  sus- 
tained. It  will  be  observed  that  it 
is  not  alleged  in  the  petition  that  de- 
fendant was  guilty  of  negligence, 
nor  that  plaintiff  was  free  from  con- 
tributory negligence.  It  is  not 
claimed  by  appellant  that  the  allega- 
tions of  his  petition  would  entitle 
him  to  recover  as  for  negligence  at 
common  law.  But  he  does  daim 
that  he  has  brought  himself 
within  the  Workmen's  Compensa- 
tion Act,  while  defendant's  conten- 
tion is  that  plaintiff  is  within  the 
exception  contained  in  the  act,  which 
provides:  "...  But  this  act 
shall  not  apply  to  any  household  or 
domestic  servant,  farm  or  other  la- 
borer engaged  in  agricultural  pur- 
suits/' etc. 

It  does  not  appear  from  the  rec- 
ord, but  seems  to  be  conceded  in 
argument,  that  neither  the  employer 
nor  the  employee  had  given  notice  of 
an  election  to  accept  or  reject  the 
terms  of  the  Ck)mpensation  Act; 
that  appellee,  as  an  employer  of  la- 
bor, did  not  give  notice  in  writing 
to  his  employees  of  an  election  not 
to  provide,  secure,  and  pay  compen- 
sation under  said  act  to  employees 
for  injuries  sustained,  arising  out  of 
and  in  course  of  the  emplo3rment,  by 
posting  said  notice  or  by  filing  same 
with  the  industrial  commissioner. 

Incidentally,  the  issue  is  raised, 
and  there  is  some  argument  upon 
the  point,  as  to  whether  or  not  appel- 
lee rejected  the  Workmen's  Compen- 
sation Act  by  failing  to  insure  his 


liability  thereunder  or  by  failing  to 
deposit  security,  and  thus  brought 
himself  within  the  provisions  of  said 
Workmen's  Compensation  Act.  Ap- 
pellant contends  that  appellee,  not 
having  insured  his  liability  as  re- 
quired by  the  provisions  of  the  Em- 
ployers' Liability  and  Workmen's 
Compensation  Act,  as  contained  in 
§  2477-m41,  Code  Supp.  1913,  was 
liable  in  the  instant  case  for  the  in- 
jury of  appellant,  under  part  1  of  the 
act,  to  the  same  extent  as  though  he 
had  rejected  the  provisions  of  the 
act.  And  the  inquiry,  as  appellee 
puts  it,  is  whether,  by  such  failure 
or  omission,  he  rejected  the  act,  and 
whether  he  is,  by  reason  thereof,  de- 
prived of  the  common-law  defenses 
of  assumption  of  risk,  contributory 
negligence,  etc.  It  is  said  in  argu- 
ment that,  if  this  question  has  not 
already  been  raised  and  decided,  th^ 
opinion  of  this  court  upon  this  phase 
of  the  matter  will  doubtless  be  help- 
ful to  the  profession  aa  a  whole,  in 
dealing  with  the  Workmen's  Com- 
pensation Act  in  the  future.  But,  as 
we  shall  see  in  a  moment,  we  think 
the  question  is  not  in  the  case,  and 
it  will  be  time  enough  to  decide  the 
point  when  it  is  properly  raised,  and 
we  have  argument  upon  that  point. 
It  is  doubtful  whether  the  question 
is  raised  by  the  pleadings,  but  if  it 
is,  the  argument  is  limited  to  two 
questions,  and  they  are:  Whether 
the  rights  of  the  parties  are  affected 
by  the  claim  that  defendant  was  an 
independent  contractor,  and  wheth- 
er or  not  plaintiff  was  engaged  in 
agricultural  pursuits,  and  thus 
comes  within  the  exception  to  the 
statute.  If  the  fact  that  defendant, 
as  between  himself  and  Swaney,  was 
an  independent  contractor,  is  not 
material,  then  the  question  present- 
ed is  narrowed  still  further  to  the 
one  question  as  to  whether  or  not 
plaintiff  was  engaged  in  agricultural 
pursuits. 

Ohe  of  the  assignments  of  error 
is  that  the  lower  court  erred  in 
striking  from  appellant's  substitut- 
ed petition  the  paragraph  averring 
that  the  appellee  had  not  insured  his 
liability  under  the  Employers'  Lia- 
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bility  and  Workmen's  Compensation 
Act,  for  the  reason  that  the  appel- 
lee, in  operating  the  com  shr^der 
as  an  independent  contractor  for 
profit,  was  not  engaged  in  agricul- 
tural pursuits*  In  support  of  this, 
they  cite  §§  2477-m  and  2477-m41, 
Code  Supp.  191S;  Hunter  v.  Colfax 
Consoh  Coal  Co.  175  Iowa,  245, 
L.R.A.1917D,  15,  154  N.  W.  1037, 
157  N.  W.  145,  Ann.  Cas.  1917E,  803, 
11  N.C.  C.  A.  886.  They  put  it  an- 
other way,  and  they  concede  in  ar- 
gument that  "if  the  appellee,  in 
operating  said  com  shredder,  was 
engaged  in  agricultural  pursuits, 
and  the  appellant  was  employed  by 
appellee  as  a  farm  or  other  laborer 
engaged  in  agricultural  pursuits, 
then  the  trial  court  was  right  in 
sustaining  appellee's  motion  to 
strike  and  for  more  specific  state- 
ment. If  not,  the  lower  court  was 
in  error." 

Appellee  makes  substantially  the 
same  concession.  He  contends  that 
appellant,  at  the  time  his  alleged  in- 
juries were  sustained,  was  a  laborer 
engaged  in  an  agricultural  pursuit, 
and  he  sustained  said  injuries  while 
engaged  in  an  agricultural  pursuit 
as  a  farm  laborer,  and  that  the  other 
points  must  stand  or  fall  with  this, 
and  that,  if  this  point  is  sustained, 
then  the  rulings  of  the  lower  court 
as  to  the  other  points  are  correct. 

Before  taking  up  these  two  points, 
it  should  be  said  that  in  the  assign- 
ment of  errors  appellant  complains 
that  the  court  erred  in  sustaining 
the  motion  for  more  specific  state- 
ment, requiring  plaintiff  to  state 
whether  defendant's  negligence  was 
the  proximate  cause  of  the  injury, 
and  to  state  the  manner  in  which 
appellee  was  negligent,  and  in  re- 
quiring plaintiff  to  state  whether  he 
was  free  from  contributory  negli- 
gence. He  calls  attention  again  to 
§  2477-m,  which  provides,  among 
other  things:  "In  actions  by  an 
employee  against  an  employer  for 
personal  injury  sustained  arising 
out  of  and  in  the  course  of  the  em- 
ployment where  the  employer  has 
elected  to  reject  the  provisions  of 
this  act,  it  shall  be  presumed  that 


the  injury  to  the  employee  was  the 
direct  result  and  growing  out  of  the 
negligence  of  the  employer;  anc! 
that  such  negligence  was  the  proxi- 
mate cause  of  the  injury;  and  in 
such  cases  the  burden  of  proof  shall 
rest  upon  the  employer  to  rebut  the 
presumption  of  negligence." 

We  do  not  quite  understand  the 
theory  of  the  trial  court  as  to  the 
rulings  on  the  motion  for  more  spe- 
cific statement.  It  may  be  that  the 
parties  were  themselves  in  doubt  as 
to  how  to  proceed  under  this  new 
law.  But  if  the  ruling  of  the  court 
on  the  motion  for  more  specific 
statement  is  erroneous,  it  is  without 
prejudice  to  plaintiff,  if  the  holding 
here  is  against  his  contention  on  the 
two  points  relied  upon,  which  have 
been  before  stated.  If  the  trial 
court  was  of  opinion  that  defend- 
ant was  within  the  exception  to  the 
statute,  because  a  farm  laborer,  it 
would  have  been  proper  for  the 
court  to  require  plaintiff  to  allege 
negligence  of  the  defendant  and  that 
plaintiff  was  free  from  contributory 
negligence,  if  plaintiff  was  seeking 
to  recover  at  common  law,  ind^)end- 
ently  of  the  statute;  but  such  was 
not  the  case.  If,  as  we  hold,  idain- 
tiff  comes  within  the  exception  to 
the  statute,  no  prejudice  could  re- 
sult to  him  from  the  ruling  sustain- 
ing the  motion  to  make  the  petition 
more  specific,  because  plaint^  could 
not  recover  under  the  Compensation 
Act;  and  this  is  so, 
whether  defendant  re^'frfnTmore 
had  rejected  the  wpectac  aiies«- 
provisions  of  the  act  iV^pT^Vdi^^? 
or  not.  If  plaintiff 
should  now  seek  to  recover  inde- 
pendently of  the  act,  it  would  be 
necessary  that  he  allege  negligence 
of  the  defendant  and  his  own  free- 
dom from  contributory  negligence; 
so  that,  in  either  event,  the  ruling  at 
this  point  is  without  prejudice.  We 
shall  now  take  up  the  two  points  re- 
lied upon.  No  authorities  are  cited 
by  either  side  on  these  points,  except 
the  statutes  before  set  out  and  the 
Hunter  Case. 

1.  As  to  plaintifTs  claim  that  the 
defendant  was  an  independent  con- 


D«flnitioa— 
iMdependea 
contractor. 


tractor,  we  think  the  petition  pleads 
only  a  conclusion  that  defendant  was 
an  independent  contractor.  An  in- 
dependent contractor  has  been  de- 
fined or  described  as 
one  who,  exercising 
an  independent  em- 
ployinent,  contracts  to  do  work  ac- 
cording to  his  own  method^  without 
being  subject  to  the  control  of  his 
employer  except  as  to  the  result  of 
the  work.  Bodwell  v.  Webster,  98 
Neb.  664,  154  N.  W.  229,  Ann.  Cas. 
1918C,  624. 

The  facts  as  stated  in  the  petition 
do  not  show  that  the  defendant  was 
an  independent  contractor  within 
this  definition,  but,  as  said,  it  is 
stated  as  a  general  conclusion  that 
he  was  such.  But  this  point  is  not 
made  by  appellee,  so  that  we  should 
not,  perhaps,  consider  the  question. 
We  think  that,  under  the  circum- 
stances of  this  case,  it  is  not  mate- 
rial that,  as  between  the  defendant 
and  Swaney,  defendant  was  an  inde- 
pendent contractor. 
If  defendant  was 
seddng  to  recover 
from  Swaney,  then 
the  question  might 
be  material  as  bear- 
ing on  the  question  as  to  whether, 
being  an  ind^)endent  contraetor,  he 
was  a  laborer  or  employee.  Or,  if 
plaintiff  was  seeking  to  recover  from 
Swaney,  the  queation  as  to  whether 
defendant  Horn  was  an  independent 
oMitractor  might  be  material  on  the 
question  as  to  whether  plaintiff  was 
an  employee  of  Swaney's.  Even 
though  defendant  Hbm  was  an  in- 
dependent contractor  as  between 
himself  and  Swaney,  defendant 
Horn  could  be  engaged  in  an  agri- 
cultural pursuit,  and  if  so,  plaintiff, 
Horn's  employee,  eould  be  so  en- 
gaged. It  appears  to  us  that  it  is 
not  so  much  a  question  as  to  the 
relations  betweoi  defendant  Horn 
and  Swaney,  as  it  is  between  plain- 
tiff and  the  defendant;  that  is, 
whether  the  relation  of  master  and 
servant,  or  employer  and  employee, 
existed.  As  stated,  plaintiff  alleges 
that  he  was  in  the  employ  of  de- 
fendant.   If  he  was  an  independent 
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contractor,  such  relation  would,  of 
course,  not  exist.  There  is  no  claim, 
as  between  plaintiff  and  defendant, 
that  plaintiff  is  an  independent  con- 
tractor. It  is  alleged  in  the  peti- 
tion, and  admitted  by  the  demurrer, 
that  at  the  time  of  the  injury  com- 
plained of  plaintiff  was  in  the  employ 
of  defendant,  engaged  in  the  occupa- 
tion of  an  engineer  and  general 
laborer^  receiving,  on  an  average, 
$18  per  week  as  compensation  for 
his  labor.  The  question  is  whether 
plaintiff,  the  injured  party,  was  an 
independent  contractor.  It  has  been 
held  that  the  term  ^'workman"  does 

not  include  an  inde-  «»p«ucation 
pendent  contractor  n^pendemt 
for  work  wherever  ••»<"^*«<«"^- 
done,  and  that  the  injured  party  was 
not  an  ind^)endent  contractor,  in  a 
case  where  many  of  the  elements  ol 
the  relation  appeared,  but  the  em- 
ployers specially  agreed  to  compen- 
sate such  person  in  case  of  injury  by 
accident.  Boyd,  Workmen's  Comp. 
§444. 

Without  further  discussion  of  this 
question,  the  folk>wing  cases  may  be 
cited  as  having  a  bearing  upon  the 
question  in  regard  to  indepradent 
contractors :  See  note  to  Rayner  v. 
Sligh  Furniture  Co.  L.RJ^.1916A, 
22,  at  page  118 ;  Thompson  v.  Twiss, 
90  Conn.  444,  L.R.A.1916B,  SM,  97 
Atl.  328;  Tuttle  v.  Embury-Martin 
Lumber  Co.  192  Mich.  886,  198  N. 
W.  875,  Ann.  Cas.  1918C,  664. 

2.  This  brings  us  to  the  other 
question   relied   upon, — and   really 
the  only  question  in  the  case, — and 
that   is,    whether  plaintiff   was   a 
**iurm  or  other  laborer  engaged  in 
agricultural  pursuits.''    If  so,  he  is 
within  the  exception  contained  in  § 
2477-m,  Code  Supp.  1913,  and  not 
within  the  Compensation  Act.     It 
seems  to  us  it  is  hardly  a  debatable 
question.    No  authorities  are  cited 
by  either  party  on 
this  point.    The  pe-  ;Sre«;ii^^d*" 
tition  alleges  that,  Z^J^iTer. 
at  the   time  of  his 
injury,  he  was  engaged  as  an  engi- 
neer and  laborer  in  defendant's  em- 
ploy, operating  a  piece  of  farm  ma- 
chinery, a  com  shredder.    In  2  C.  J. 
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982,  and  Century  Dictionary,  we 
find  this  definition  of  agricultural: 
"Pertaining  to,  connected  with,  or 
engaged  in  agriculture."  We  also 
find,   at   page   988,   2   C.   J.,    that 

"the  term  'agricul- 
ture' has  been  de- 
fined to  be  the  'art 
or  science  of  cultivating  the  ground, 
especially  in  fields  or  large  quanti- 
ties, including  the  preparation  of 
the  soil,  the  planting  of  seeds,  the 
raising  and  harvesting  of  crops,  and 
the  rearing,  feeding,  and  manage- 
ment of  live  stock;  tillage,  hus*- 
bandry,  and  farming.' " 

In  the  last  citation,  the  note  cites 
Dillard  v.  Webb,  55  Ala.  468,  474, 
where  it  is  held,  as  to  the  compre- 
hensiveness of  the  term  "agricul- 
ture:" "The  Variety  of  products  of 
the  earth,  of  agricultural  imple- 
ments, and  of  domestic  animals,  in- 
vited and  put  on  exhibition  at  agri- 
cultural fairs,  attests  the  compre- 
hensiveness of  the  term  'agricul- 
ture/ It  refers  to  the  field,  or  farm, 
with  all  its  wants,  appointments, 
and  products,  as  horticulture  refers 
to  the  garden,  with  its  less  import- 
ant, though  varied,  products." 

The  note  also  cites  Simons  v.  Lov- 
ell,  7  Heisk.  510,  516,  as  holding: 
"It  is  equivalent  to  husbandry,  and 
husbandry  Webster  defines  to  be  the 
business  of  a  farmer,  comprehend- 
ing agriculture  or  tillage  of  the 
ground,  the  raising,  managing,  and 
fattening  of  cattle  and  other  domes- 
tic animals,  the  management  of  the 
dairy  and  whatever  the  land  pro- 
duces." 

In  Shaf  er  v.  Parke,  D.  &  Co.  192 
Mich.  577,  159  N.  W.  304,  it  was 
held  that  the  employee  of  a  com- 
pany manufacturing  drugs,  serums, 
and  other  pharmaceutical  prepara- 
tions, and  maintaining  a  farm  and 
stock  in  the  preparation  of  serums, 
but  from  which  it  sold  surplus 
grains,  ete.,  who  was  employed  on 
the  farm  to  perform  ordinary  farm 
labor,  and   was   injured   by  being 


kicked  by  a  horse,  was  a  farm  labo- 
rer, within  the  Workmen's  Compen- 
sation Act. 

There  can  be  no  doubt  that  shred- 
ding corn  is  a  part  of  carrying  on  a 
farm.  Swaney  could  have  employed 
defendant  to  plow  a  40-acre  field, 
and  defendant  could  have  employed 
plaintiff  to  assist  him.  The  fact 
that  defendant  may  have  agreed  to 
plow  the  entire  field  by  contract 
would  not  change  the  character  of 
the  work,  and  both  he  and  his  as- 
sistant would  still  be  engaged  in 
farming  operations. 

It  is  our  conclusion  that,  under  the 
allegations  of  the  petition  as  it  now 
stands,  plaintiff  has  not  brought 
himself  within  the  Compensation 
Act,  but  that  he  is  a  farm  laborer, 
or  other  laborer  engaged  in  agri- 
cultural pursuits,  and  within  the 
exception  of  §  2477-m.  This  being 
so,  it  is  not  material  to  his  rights 
that  defendant  failed  to  insure  his 
liability  or  deposit  security,  and  the 
trial  court  properly  sustained  de- 
fendant's motion  to  strike  that  part 
of  the  petition.  Since  plaintiff  does 
not  come  within  the  Compensation 
Act,  he  may  wish  to  amend  and  seek 
to  recover  as  for  negligence  at  com- 
mon law,  and  in  that 

caseitwillbenejies-  iStro*«"5r.i-.t 
sary  that  he  allege  m«»t«i^- 
the  matters  which  Jne'55m«. 
the  trial  court  re- 
quired him  to  allege  as  to  defend- 
ant's negligence  and  plaintiff's  free- 
dom £rom  contributory  negligence. 

It  is  our  conclusion  that  the  case 
ought  to  be,  and  it  is,  affirmed. 

Gaynor,  Ch.  J.,  Ladd  and  Evans^ 
JJ.,  concur. 


NOTB. 

The  application  of  Workmen's  Com- 
pensation Acts  to  employees  engaged 
in  farming  is  considered  in  the  note 
following  Miller  &  Lux  v.  Industrial 
Acci.  Commission,  post,  1296. 
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MILLER  &  LUX  INCORPORATED,  PMT.  in  Certiorari, 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  THE  STATE  OF 

CALIFORNIA. 

California  Supreme  Court  (Jn  Banc) -^  Fehrtiary  17,  1010. 

(_  Cal.  — ,  178  Pac.  960.) 

Workmen's  compensatioii  —  cfaussifled  work  on  farm. 

1.  The  mere  fact  that  because  of  the  great  extent  and  complexity  of 
farming  operations  on  a  given  ranch,  the  work  of  the  farmers  is  classified 
and  each  is  given  a  limited  rather  than  a  diversified  duty,  does  not  make 
some  of  them  artisans  rather  than* agriculturists  within  the  meaning  of  the 
Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  1296.] 


—  review  of  finding  of  Commission* 

2.  Where  the  ultimate  finding  of  the 
Industrial  Accident  Commission  that 
an  injured  employee  was  within  the 
operation  of  the  statute  allowing  com- 
pensation is  based  on  probative  facts 
found  by  it  which  fail  to  establish  the 
ultimate  facts  found,  the  court  may 
annul  the  finding. 

—  constitutionality  of  act. 

3.  The  Workmen's  Compensation 
Act  is  constitutional  only  because  it 
imposes  a  charge,  not  upon  the  in- 


dividual employer,  but  upon  the 
branch  of  the  industry  in  which  he  is 
engaged,  and  gives  the  employer  op* 
portuni^  of  protecting  himself  by 
proper  insurance. 

—  farming  —  repair  of  implements. 

4.  One  employed  by  a  farmer  to  de- 
vote his  entire  time  to  the  repair  of 
farming  implements  in  a  shop  devoted 
to  such  repairs  is  engaged  in  farming 
within  the  meaning  of  the  Workmen's 
Compensation  Act,  excluding  farming 
from  the  operation  of  the  act. 


Certiorari  to  review  an  award  of  respondent  in  favor  of  applicant  in  a 
proceeding  by  him  under  the  Workmen's  Compensation  Act  to  recover 
compensation  for  personal  injuries  sustained  while  in  the  employment  of 
petitioner.    Award  anmiUed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edward  F.  Treadwell  and  Smith  v.  Coles  [1905]  2  K.  B.  827, 
Berkeley  B.  Blake^  for  petitioner:  54  Week^Rep.  81,  22  Times  L.  R.  5,  75 


A  person  regularly  employed  on  a 
farm  and  engaged  in  the  repair  of 
agricultural  machinery  used  upon  the 
farm  is  engaged  in  farm  labor. 

Shafer  v.  Parke,  D.  &  Co.  192  Mich. 
577,  159  N.  W.  304;  Coleman  v.  Bar- 
tholomew,  175  App.  Div.  122, 161  N.  Y. 
Supp.  560;  Stevenson  v.  Magill,  S5  N. 
D.  576,  L.R.A.1917D,  877,  160  N.  W. 
700;  Winslow  v.  UiQuhart,  89  Wis. 
260;  Breault  v.  Archambault,  64  Minn. 
420,  68  Am.  St.  Rep.  545,  67  N.  W. 
348;  Olesen  v.  Rogers  Development 
Co.  2  Cal.  Industrial  Acci.  Dec.  560. 

Mr.  Christopher  M.  Bradley,  for  re- 
spondent : 

The  finding  of  the  Commission  that 
the  injured  employee  was  not  engaged 
in  farm  labor  is  a  finding  of  fact. 


L.  J.  K.  B.  N.  S.  16,  98  L.  T.  N.  S.  754,. 
8  W.  C.  C.  116;  Miller  &  Lux  v.  Indus- 
trial Acci.  Commission,  82  Cal.  App. 
250,  162  Pac.  651 ;  George  v.  Industrial 
Acci.  Commission,  178  Cal.  733,  174 
Pac.  658;  Shafer  v.  Parke,  D.  &  Co, 
192  Mich.  577,  159  N.  W.  304 ;  Coleman 
V.  Bartholomew,  175  App.  Div.  122,  161 
N.  Y.  Supp.  560;  Slycord  v.  Horn,  179 
Iowa,  936,  ante,  1285, 162  N.  W.  249,  16 
N.  C.  C.  A.  592;  White  v.  Loades,  17g 
App.  Div.  236,  164  N.  Y.  Supp.  1023; 
Re  Boyer,  —  Ind.  App.  — ,  117  N.  E. 
507;  Vincent  v.  Taylor  Bros.  180  App. 
Div.  818,  168  N.  Y.  Supp.  287;  State  ex. 
rel.  Bykle  v.  District  Ct.  140  Minn. 
398,  L.R.A.1918F,  198,  168  N,  W.  130; 
Brockett  v.  Mietz,  184  App.  Div.  342, 
171  N.  Y.  Supp.  412. 
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Melvin,  J.,  delivered  the  opinion  of 
the  court: 

Certiorari  to  review  an  award  of 
the  Industrial  Accident  Commission 
in  favor  of  W-  V.  Fish  and  against 
petitioner  Miller  &  Lux  Incorpo- 
rated. 

The  findings  of  the  Industrial 
Accident  Commission  upon  which 
the  attack  of  petitioner's  counsel  is 
directed,  are  as  follows: 

"(1)  That  W.  V.  Fish,  hereinaft. 
er  called  the  employee,  the  applicant 
herein,  was  injured  on  the  16th  day 
of  December,  1917,  at  Buttonwillow, 
Kern  county,  California,  while  in 
the  employment  of  defendant,  Miller 
&  Lux  Incorporated,  hereinafter 
called  the  employer,  as  a  wagon 
maker  in  a  shop  operated  by  the 
employer  for  the  sole  purpose  of  re- 
pairing vehicles  and  implements 
used  by  the  employer  in  its  farming 
operations,  the  whole  time  of  the 
employee  being  given  to  said  occu- 
pation. 

"(2)  That  said  injury  arose  out 
of  and  in  the  course  of  said  eifiploy- 
ment,  was  proximately  caused  there- 
by, and  occurred  while  the  employee 
was  performing  service  growing  out 
of  and  incidental  to  the  same,  as  fol- 
lows: His  right  hand  was  caught 
in  a  moving  planw,  the  wound  be- 
coming infected. 

''(3)  That  at  the  time  of  said  in- 
jury the  employee  was  not  engaged 
in  any  of  the  occupations  or  employ- 
ments excluded  by  §  14  of  the  Work- 
men's Compensation,  Insurance  and 
Safety  Act  of  1913  from  the  pro- 
visions of  said  act,  and  that  said 
injury  was  not  caused  1^  wilful 
misconduct  or  intoxication  of  the 
employee.'* 

It  is  argued  by  the  counsel  for  re- 
spondent that  the  third  finding  is 
conclusive, — ^that  in  such  cases  we 
cannot  go  behind  the  determination 
of  the  commissioners  upon  matters 
of  fact.  In  this  behalf  he  cites 
Smith  v.  Coles  [1905]  2  K.  B.  827, 
93  L.  T.  N.  S.  754,  54  Week.  Rep.  81, 
22  Times  L.  R.  5,  75  L.  J.  K.  B.  N. 
S.  16,  8  W.  C.  C.  116.  It  is  true  that 
in  that  case,  in  which  the  county 
court  judge  had  found  that  a  car- 


penter employed  about  a  farm  as  a 
handy  man  was  a  workman  in  agri- 
culture, certain  of  the  justices  held 
that,  there  being  evidence  to  sup- 
port the  finding,  they  might  not  up- 
set it,  but  in  the  matter  at  bar  the 
learned  commissioners  found  as  a 
probative  fact  that  the  applicant 
was  employed  ''as  a  wagon  maker 
in  a  shop  operated  by  the  employer 
for  the  sole  purpose  of  repairing  ve- 
hicles and  implements  used  by  the 
employer  in  its  farming  operations, 
the  whole  time  of  the  employee  be- 
ing given  to  said  occupation."  It  is 
clear,  therefore,  that  the  ultimate 
finding  is  really  based  upon  the  pro- 
bative facts  found,  and  if  they  fail 
to  establish  the  ju- 
risdiction of  the  Si-JS^SJiio.- 
Commission,  peti-  review  of  aad- 
tianer  must  sue-  I?*,.*'  <^~*- 
ceed.  Findings  of 
fact  by  which  the  Industrial  Acci- 
dent Commission  determines  itself 
clothed  with  jurisdiction  are  re- 
viewable by  this  court.  Great  West- 
em  Power  Co.  v.  Pillsbury,  170  Cal. 
180,  149  Pac.  35,  9  N.  C-  C.  A.  466 
The  sole  question,  therefore,  is 
whether  or  not  a  workman  wkose 
sole  duty  is  to  repair  wagons  in  a 
shop  operated  on  a  farm  for  the 
purpose  of  keeping  the  agricultural 
implements  and  v^icles  used  on  the 
farm  in  order  is  engaged  in  farm  or 
agricultural  labor  within  1^  mean- 
ing of  §  14  of  the  Workm^d's  Com- 
pensation Act.  Stat.  1913,  p.  284. 
At  the  threshdd  oi  tile  inquiry  we 
should  keep  in  mind  the  fact  that 
the  Gomipensation 
Act  is  held  consti-  ^y'iVlVu*' 
tutional  only  be- 
cause it  imposes  a  charge,  not  upon 
the  individual  employer,  but  upon 
the  branch  of  industry  in  which  he 
is  engaged,  and  gives  the  emfrioyer 
opportunity  of  protecting  himself 
by  proper  insurance.  Western  In- 
demnity Co.  V.  Pillsbury,  170  Cal. 
686,  151  Pac.  898,  10  N.  C.  C.  A.  1. 
The  law  of  California  has  exempted 
the  farming  industry  from  the  oper- 
ation of  this  statute,  and  if  a  work- 
er upon  a  farm  may  be  reasonably 
classified  as  one  engaged  in  agricul- 
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ture,  his  employer  is  clearly  entitled 
to  the  benefit  of  this  exemption. 
While  it  is  true  that  an  employer 
may  be  engaged  in  several  sorts  of 
industry,  some  of  them  within  and 
some  of  them  without  the  purview 
of  the  Compensation  Act,  and  that 
an  employee  may  at  different  times 
do  work  of  one  kind  or  the  other,  it 
is  equally  a  fact  that  where,  from 
the  great  extent  and  complexity  of 
farming  operations  on  a  given 
rancho,  the  work  of  the  farmers  is 

classified,  and  each 
-«ittH«ifled  work  ig  given  a  limited, 
an».  rather   than    a   di- 

versified, duty,  that  circumstance 
alone  will  not  make  some  of  them 
artisans  rather  than  agriculturists. 
Numerous  illustrations  suggest 
themselves.  If  the  mower  who  stops 
to  use  a  whetstone  on  his  scythe  re- 
mains a  farmer,  is  the  boy  who  is 
set  to  work  sharpening  all  the  farm- 
ing tools  used  on  the  place  engaged 
in  an  occupation  entirely  outside  of 
farming?  Clearly  not.  So  it  has 
been  held  that  a  woodchopper  or  one 
removing  stumps  or  brush  from  a 
farm  is  not  an  artisan  within  the 
contemplation  of  the  act.  Miller  v. 
Algar,  2  Cal.  Industrial  Acci*  Dec. 
558 ;  Martin  v.  Russian  River  Fruit 
&  Liand  Co.  1  Cal.  Industiial  AccL 
Dec.  (part  2)  p.  18;  Whitney  v. 
Peterson,  1  Cal.  Industrial  Acci. 
Dec.  306.  Commenting  upon  two  of 
the  authorities  last  cited,  this  court 
(all  the  justices  participating)  has 
used  the  following  language :  'The 
Accident  Commission  has  held  that 
a  woodchopper  engaged  in  cutting 
and  burning  trees  in  clearing  land 
for  farming  purposes  is  engaged  in 
farm  labor.  Whitney  v.  Peterson, 
1  Cal.  Industrial  Acci.  Dec.  306.  It 
has  also  been  held  that  when  land 
has  been  cleared  for  agriculture,  one 
who  operates  a  saw  to  cut  the  wood 
on  the  cleared  land  into  suitable 
lengths  for  sale  is  engaged  in  farm 
labor.  Miller  v.  Algar,  2  Cal.  In- 
dustrial Acci.  Dec.  584.  If  Snow 
had  been  found  to  be  an  employee 
on  the  farm  who,  as  part  of  his 
duties,  was  required  to  repair  the 
tractor,  we   could  not   see  how  he 
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could  be  adjudged  not  a  farm  labo- 
rer under  those  decisions."  Mary- 
land Casualty  Co.  V.  Pillsbury,  172 
Cal.  748,  at  page  750, 158  Pac.  1032. 

This  aspect  of  the  matter  has  been 
aptly  discussed  by  the  supreme 
court  of  New  York  in  the  case  of 
Coleman  v.  Bartholomew,  175  App. 
Div.  122,  124,  161  N.  Y.  Supp.  560, 
561,  as  follows:  'It  was  the  clear 
intent  of  the  legislature  to  exclude 
farm  laborers  from  the  benefits  of 
the  Workmen's  Compensation  Law, 
and  it  only  remains  for  us  to  define 
'farm  laborers.'  .  .  .  The  com- 
mon hired  man  on  a  farm  is  re- 
quired to  perform  a  great  variety  of 
work.  His  duties  are  not  confined 
to  plowing,  planting,  and  harvest- 
ing. Tilling  the  soil  and  garnering 
the  crops  may  be  the  principal 
work  of  the  farm  laborer,  but  they 
are  by  no  means  his  exclusive  work. 
All  the  multifarious  work  of  operat- 
ing a  farm  must  be  done  by  some- 
body ;  and  who  is  to  do  it  except  the 
farm  laborer  ?  It  is,  of  course,  nec- 
essary to  keep  the  farm  machinery 
in  repair, — ^the  reapers,  mowers^ 
com  harvesters,  suH^  plows, 
wagons,  harnesses,  etc.  It  is  just  as 
necessary  to  keep  the  farm  build- 
ings in  repair,  and  '  occasionally  to 
make  small  additions  to  them.  This 
is  a  part  of  the  routine  work  of  the 
farm  laborer;  just  as  much  so  as 
milking  the  cows,  cleaning  off  the 
horses,  building  fences,  putting  a 
new  point  on  a  plow,  doctoring  a 
sick  horse,  butchering  the  hogs, 
greasing  the  wagons,  assisting  the 
threshers,  driving  the  team  to 
market,  and  innumerable  other  fa- 
miliar duties." 

In  that  case  the  farm  laborer  was 
engaged,  when  injured,  in  repairing 
the  roof  of  a  bam. 

But,  at  the  outset  of  the  argu- 
ment in  his  brief,  counsel  for  the  In- 
dustrial Accident  Commission  in- 
sists that  the  question  before  us  has 
been  settled  in  California  adversely 
to  petitioner's  contention,  and  cites 
in  that  behalf  George  v.  Industrial 
Acci.  Commission,  178  Cal.  733,  174 
Pac.  653,  and  Miller  &  Lux  v.  In- 
dustrial  Accident  Commission,  32 
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Cal.  App.  250,  162  Pac.  651.  We 
cannot  agree  with  that  view.  In 
the  George  Case  the  claimant  was 
found  to  be  engaged  in  two  occupa- 
tions for  the  same  employee,  and  his 
duty  at  the  time  of  the  accident  was 
found  to  be  that  of  a  gardener.  This 
court  sustained  the  Industrial  Acci- 
dent Commission  upon  the  finding 
that  in  his  capacity  as  a  gardener 
the  applicant  might  not  recover, — a 
conclusion  which  supports  rather 
than  opposes  the  argument  of  peti- 
tioner in  the  matter  now  before  us. 
The  other  proceeding  dealt  with  a 
case  in  which  a  man  was  and  had 
been  for  many  months  engaged  in 
the  building  of  a  house  and  was  in- 
jured while  so  occupied.  The  In- 
dustrial Accident  Commission  found 
that  petitioner  was  engaged  in  the 
business  of  wholesale  and  retail 
butcher,  wholesale  and  retail  mer- 
chandising, farming,  horticulture, 
and  real  estate  dealing.  It  did  not 
';3in[>ear  that  the  house  which  the  in- 
jured man  was  helping  to  build  was 
to  be  used  for  any  particular  sort  of 
fellow  workmen.  In  this  state  of 
the  record  the  learned  district  court 
of  appeal  used  the  following  lan- 
guage in  the  opinion:  "We  are 
unable  to  follow  the  refinement  of 
the  petitioner's  reasoning  so  far  as 
to  hold  that  because  the  operations 
t>f  the  petitioner  are  so  diversified 
and  extensive  as  to  require  regular 
employment  of  carpenters  in  the 
construction,  improvement,  and  re- 
pair of  buildings  upon  the  ranch 
properties,  that  such  artisans  when 
so  employed  are  to  be  regarded  as 
engaged  in  farm  labor.'' 

In  the  matter  now  under  discus- 
sion there  was  an  entirely  different 
record  involving  the  employment  of 
the  workman  upon  repair  of  vehicles 
used  in  the  farming  operations  of 
his  employer  alone. 

While  the  authorities  on  this 
branch  of  the  compensation  stat- 
utes of  the  various  jurisdictions  are 
somewhat  in  conflict,  the  weight  and 

the  better  reason- 
repair  of  mg     support     the 

^mpiementa.  Contention  of  peti- 
tioner that  the  repairing  of  farming 


machinery  on  the  farm,  in  a  shop 
devoted  to  such  repairs,  is  an  agri- 
cultural pursuit,  and  is  one  of  the 
employments  excluded  by  provisions 
similar  to  §  14  of  the  Workmen's 
Compensation  Insurance  &  Safety 
Act. 

In  Shafer  v.  Parke,  D.  &  Co.  192 
Mich.  577, 159  N.  W.  304,  the  work- 
man was  injured  while  engaged  in 
caring  for  horses  on  a  farm.  While 
the  farm  was  one  owned  by  a  manu- 
facturer of  chemicals  and  was 
conducted  principally  for  the  pro- 
duction of  serums  for  the  labora- 
tory, the  supreme  court  of  Michigan 
held  that  the  injured  man  was  a 
farm  laborer.  Respondent's  counsel 
insists  that  this  case  supports  his 
contention  that  the  statute  does  not 
classify  the  employee  by  the  ordi- 
nary business  of  his  employer,  but 
by  the  kind  of  work  he,  himself,  is 
employed  to  do.  This  is  only  partly 
true  because  in  determining  the 
class  of  labor  in  which  an  employee 
is  engaged,  it  is  often  necessary  to 
take  into  consideration  the  work 
ordinarily  done  by  persons  in  the 
kind  of  business  which  the  employ- 
er is  conducting.  A  man  repairing 
broken  harness  for  use  on  a  farm  is, 
in  a  sense,  doing  the  same  sort  of 
work  to  which  he  might  be  assigned 
in  a  saddler's  shop  in  town,  but  that 
mere  fact  does  not  classify  him  as  a 
person  engaged  in  manufacturing 
because  the  custom  of  farmers,  from 
time  immemorial,  has  been  to  make 
minor  repairs  of  that  sort.  There 
are  good  examples  of  the  rule  that 
laborers  may  be  classified  as  farm 
workers,  although  not  actually  till- 
ing the  soil.  Such  illustrations  are 
to  be  found  in  those  decisions  upon 
statutes  giving  to  agriculturists 
liens  for  their  work.  A  cook  for  a 
threshing  crew,  who  asserted  a  lien 
as  a  farm  laborer,  was  held  to  be  en- 
titled to  it,  as  her  work  contributed 
directly  to  the  garnering  of  the 
crops.  Stevenson  v.  Magill,  35  N. 
D.  576,  L.R.A.1917D,  877,  160 
N.  W.  700.  In  Winslow  v.  Urquhart, 
39  Wis.  260,  a  cook  for  a  logging 
crew  was  held  to  be  performing 
labor  in  cutting  and  moving  logs; 
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and  in  Breault  v.  Archambault,  64 
Minn.  420,  58  Am.  St.  Rep.  545,  67 
N.  W.  348,  a  cook  for  the  men  in  a 
logging  camp  and  a  blacksmith  em- 
ployed to  mend  the  tools  and  sleds 
and  to  shoe  the  horses  used  in  the 
logging  business  were  both  held  to 
be  entitled  to  liens  under  a  like  stat- 
ute. Our  own  Industrial  Accident 
Commission  of  California  has  decid- 
ed that  a  cook  employed  on  a  cattle 
ranch  to  prepare  meals  for  the 
workmen  was  engaged  in  farm 
labor  and  stock  raising,  and  was 
excluded  from  the  provisions  of  the 
Compensation  Act.  Olsen  v.  Rogers 
Development  Co.  2  Cal.  Industrial 
Acci.  Dec.  560. 

In  Sylcord  v.  Horn,  179  Iowa, 
936,  ante,  1285, 162  N.  W.  249, 16  N. 
C.  C.  A.  592,  it  was  decided  that  one 
assisting  in  the  operation  of  a  com 
shredder  on  a  farm  is  a  ''laborer 
engaged  in  agricultural  pursuits.'' 

In  State  ex  rel.  Bykle  v.  District 
Ct.  140  Minn.  398,  L.R.A.1918F,  198, 
168  N.  W.  130,  a  man  who  fell  from 
a  harvester  upon  which  he  had  been 
making  repairs  was  held  to  be  a 
^*farm  laborer,"  the  court  following 
Sylcord  v.  Horn,  supra,  and  citing 
without  approval  White  v.  Loades, 
178  App.  Div.  236,  164  N.  Y.  Supp. 
1023,  which  was  a  case  of  a  man 
injured  while  putting  a  threshing 
machine  in  a  barn.  While  it  is  de- 
clared in  the  opinion  in  the  case  last 
cited  that  ''a  man  who  is  traveling 
through  the  country  with  a  machine, 
and  stopping  from  place  to  place  to 
iJiresh  out  the  grain  and  beans  of 
the  farmers  for  a  compensation,  is 
not  engaged  in  farming,  and  his 
employees  are  not  farm  laborers,'^ 
compensation  seems  to  have  been 
awarded  upon  the  theory  that  at  the 
time  of  the  accident  the  employee 
was  engaged  in  the  ''operation  of  a 
vehicle,"  and  was  thus  brought 
within  the  scope  of  the  Compensa- 
tion Statute  of  New  York. 

In  Vincent  v.  Taylor  Bros.  180 
App.  Div.  818,  168  N.  Y.  Supp.  287, 
a  workman  connected  vdth  a  travel- 
ing thresher  was  injured  while  feed- 
ing bundles  into  that  machine  on  a 
farm  on  which  his  employer  had 
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undertaken  to  do  the  threshing. 
The  work  was  found  not  to  be  "mill- 
ing," as  the  Commission  had  de- 
clared it  to  be,  and  the  award  was 
therefore  set  aside.  The  court  held 
that  the  facts  did  not  bring  the  ac- 
cident under  the  rule  of  White  v. 
Loades  as  to  vehicles,  but  followed 
that  case  upon  the  dictum  that  the 
employee  was  not  a  farm  laborer. 
However,  the  case  was  sent  back  for 
further  hearing,  Mr.  Justice  Lyon, 
who  prepared  the  opinion,  using  the 
following  language :  "Whether  facts 
may  have  been  disclosed  by  the  in- 
vestigation of  the  Conunission 
which  do  not  appear  in  the  record, 
but  which  influenced  the  deputy 
commissioner,  before  whom  the 
proofs  were  heard,  to  make  the 
award — for  instance,  that  the  em- 
ployers were  in  fact  engaged  in  the 
milling  business,  and  that  the 
threshing  was  incidental  to  their  ac- 
quiring the  grain  for  such  business 
—does  not  appear,  nor  has  the  Com- 
mission 80  found.'' 

Re  Boyer,  —  Ind.  App.  — ,  117 
N.  E.  507,  holds  squarely,  how- 
ever, that  a  man  is  not  a  farm  labo- 
rer who  works  on  a  separator  that 
goes  from  farm  to  farm,  and  is  op- 
erated as  an  independent  business, 
although  the  injury  was  received 
while  the  claimant  was  threshing 
wheat.  The  decision  really  rests 
upon  an  analogy  between  the  thresh- 
ing by  an  independent  contractor 
and  the  work  of  a  miller.  The  fol- 
lowing sentence  in  the  opinion 
illustrates  well  the  fact  that  the 
'i^hreshing  machine  cases"  are  of 
small  value  in  deciding  the  question 
now  before  this  court:  "If  farm- 
ers generally  owned  threshing  out- 
fits, and  were  in  the  habit  of  thresh- 
ing their  own  grain,  and  the 
claimant  had  been  employed  by  the 
farmer  to  assist  in  the  work  of 
threshing,  and  had  been  injured 
while  doing  such  work,  a  more  seri- 
ous question  would  be  presented." 

That  a  farm  laborer  who  assists 
his  employer  during  the  winter  in 
getting  out  logs  cut  on  the  farm  is 
nevertheless  a  farm  laborer  when 
so  doing  was   held  in   Brockett  v. 
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Mietz,  184  App.  Div-  342, 171  N.  Y. 
Supp.  412. 

It  was  held,  however,  that  a 
country  club  which  cut  and  sold 
lumber  regularly  from  a  large  tract 
of  land  owned  by  it  was  engaged  in 
logging  for  pecuniary  gain,  al- 
though the  work  was  incidental  to 
the  main  business  of  operating  a 
country  club.  Uhl  v.  Hartwood 
Club,  221  N.  Y.  588, 116  N.  E.  1000. 

From  the  foregoing  it  appears. 


we  think,  that  the  great  weight  of 
authority,  as  well  as  the  better  rea- 
soning, brings  the  claimant  who 
was  repairing  vehicles  and  imple- 
ments on  the  farm  within  the  class 
of  persons  excluded  from  the  oper- 
ation of  the  Compensation  Act  be- 
cause engaged  in  "farm  labor/' 
The  award  is  annulled. 

We  concur:    Angellotti,  Ch.  J.; 
Shaw,  J. ;  Wilbur,  J. ;  Lennoii,  J* 


ANNOTATION. 
Workmen's  compensalioii:  implication  to  employees  engaged  in  fanning. 


Farm  laborers  do  not  fall  within  the 
operation  of  the  great  majority  of  the 
compensation  statutes.  In  many  of 
these,  farm  laborers,  together  with 
domestic  employees  and  persons  en- 
gaged in  a  few  other  designated  em- 
ployments, are  expressly  excluded 
from  the  act,  while  other  acts  are 
made  applicable  only  to  designated 
employments,  which  do  not  ordinarily 
include  farm  labor.  The  present  Eng- 
lish statute,  however,  includes  farm 
laborers  the  same  as  workmen  in  oth- 
er occupations,  and  in  a  few  of  the 
elective  statutes  adopted  by  different 
states,  the  farmer  and  his  employees 
may  come  wifhin  the  operation  of  the 
act  if  they  so  elect. 

The  exclusion  of  farm  laborers  from 
the  operation  of  the  statutes  does  not 
render  them  unconstitutional  as  class 
legislation.  Western  Indemnity  Co.  v. 
Pillsbury  (1915)  170  Cal.  686, 151  Pac. 
398;  Hunter  v.  Colfax  Consol.  Coal 
Cb.  (1915)  176  Iowa,  245,  L.R.A.1917D, 
15, 154  N.  W.  1087, 167  N.  W.  145,  Ann. 
Cas.  1917E,  808,  11  N.  C.  C.  A.  886; 
Opinion  of  Justices  (1911)  209  Mass. 
607,  96  N.  E.  808,  1  N.  C.  C.  A.  557; 
Mackin  v.  Detroit-Timkin  Axle  Co. 
(1915)  187  Mich.  8,  158  N.  W,  49; 
Mathison  v.  Minneapolis  Street  R.  Co. 
(1914)  126  Minn*  286,  L.R.A.1916D, 
412,  148  N.  W.  71,  5  N.  C.  C.  A.  871; 
Sayles  v.  Foley  (1916)  38  R  I.  484,  96 
Atl.  340,  12  N.  C.  C.  A.  949;  Middleton 
v.  Texas  Power  &  Light  Co.  (1916) 
108  Tex.  96,  185  S.  W.  556,  11  N.  C.  C. 
A.  873,  affirmed  by  the  United  States 
Supreme  Court  in    (1919)   249  U.  S. 


152,  63  L.  ed.  627,  89  Sup.  Ct  Rep. 
227. 

The  exclusion  of  farm  laborers,  to- 
gether with  certain  other  classes  of 
workmen,  from  the  operation  of  the 
Texas  act,  does  not  render  that  act  un- 
constitutional as  in  violation  of  the 
equal  protection  clause  of  the  Federal 
Constitution.  Middleton  v.  Texas  Pow- 
er &  Light  Co.  (1919)  249  U.  S.  162,  63 
L.  ed.  527,  39  Sup.  Ct.  Rep.  227,  affirm- 
ing the  decision  of  the  state  supreme 
court  (1916)  108  Tex.  110,  185  S.  W. 
666,  11  N.  C.  C.  A.  873. 

In  Western  Indemnity  Co.  v.  Pills- 
bury  (CaL)  supra,  the  court  said: 
"That  casual  employees  form  a  special 
class  which  might  fairly  be  regarded 
as  not  requiring  the  protection  of  the 
new  law  is  obvious  enough,  and  is  in- 
deed not  questioned  by  the  petitioner. 
A  more  serious  question  is  presented 
by  the  exclusion  of  employees  in  the 
various  branches  of  agricultural  pur- 
suits and  in  domestic  service.  But 
here,  too,  in  view  of  the  very  liberal 
rules  eetablished  by  our  decisions  on 
the  legislative  power  of  classification, 
it  must  be  held  that  the  lawmaking 
body  might  reasonably  have  found 
that  the  conditions  of  agricultural  and 
of  domestic  employment  were  so  far 
different  from  those  surrounding  other 
employments  as  to  justify  the  liiqit- 
ing  of  the  new  compensation  law  to 
these  other  employments.'' 

So,  in  Mackin  v.  Detroit-Timkin 
Axle  Co.  (1915)  187  Mich.  8,  158  N.  W. 
49,  the  court  said:  "The  law  is  un- 
questionable that  it  is  within  the  pow- 
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er  of  the  legislature  to  classify  both 
employers  and  employees,  if  the  clas- 
sification is  not  fanciful  or  arbitrary, 
and  for  reasons  of  public  policy  is 
based  upon  substantial  distinctions,  is 
germane  to  the  object  sought  to  be 
accomplished  by  the  act,  not  limited 
to  existing  conditions  only,  and  applies 
impartially  and  equally  to  each  mem- 
ber of  the  class." 

In  view  of  the  exclusion  of  farm  la- 
borers from  the  statutes,  the  question 
frequently  arises  as  to  whether  the  in- 
jured employee  was  a  farm  laborer,  so 
as  to  be  outside  the  protection  of  the 
statute. 

A  man  employed  on  a  farm  who  does 
all  kinds  of  farm  work  is  a  ''farm  la- 
borer,'' within  the  meaning  of  the 
Massachusetts  statute,  and  is  not  with- 
in its  protection,  although  the  farmer 
who  employs  him  carries  on  other 
business  which  may  be  within  the  stat- 
ute. Keaney's  Case  (1914)  217  Mass. 
5,  104  N.  E.  438,  4  N.  C.  C.  A.  556. 

So,  a  farm  laborer  who,  while  in  the 
performance  of  his  duties,  was  injured 
in  filling  an  ice  house  with  ice  for  use 
on  the  farm,  is  a  farm  laborer,  where 
the  ice  was  being  stored  for  use  on 
the  farm  and  only  as  incidental  to 
farm  purposes.  Mullen  v.  Little 
(1919)  186  App.  Div.  169,  178  N,  Y. 
Supp.  578. 

So,  too,  the  work  of  getting  out  logs 
on  a  farm  in  the  winter  time  is  farm 
work,  and  the  mere  fact  that  the  farm- 
er is  going  to  sell  the  lumber  is  im- 
material; so  that  a  farm  hand  injured 
while  engaged  in  drawing  logs  for  the 
farmer  is  excluded  from  the  operation 
of  the  New  York  statute,  although 
lumbering  and  logging  are  especially 
designated  as  hazardous  employments 
in    the    statute.    Brockett    v.    Mietz 

(1918)  184  App.  Div.  342,  171  N.  Y. 
Supp.  412. 

And  the  work  of  spreading  manure 
as  fertilizer  over  farm  lands  is  farm- 
ing, and  consequently  is  not  one  of 
the  occupations  classified  as  hazardous 
within  the  meaning  of  the  Illinois  act, 
providing  that  the  act  shall  apply  to 
hazardous  emplojrment  unless  the  em- 
ployer gives  notice  to  the  contrary. 
Seggebruch  v.  Industrial  Commission 

(1919)  288  ni.  168,  128  N.  E.  276. 
7  A.L.R.— 82. 


But  one  employed  as  the  keeper  of 
hunting  preserves,  whose  duty  it  is  to 
apprehend  trespassers  and  to  protect 
wild  game  from  poachers,  is  not  en- 
gaged in  ''farm,  dairy,  agricultural, 
viticultural,  or  horticultural  labor,  in 
stock  or  poultry  raising/'  although  the 
acts  of  the  poachers  in  hunting,  if  per^ 
mitted,  would  expose  domestic  animals 
to  the  danger  of  being  accidentally 
shot.  0.  L.  Shafter  Estate  Co.  v.  In- 
dustrial Acci.  Commission  (1917)  175 
Cal.  522, 166  Pac.  24. 

In  Maryland  Casualty  Co.  v.  Indus- 
trial Acci.  Commission  (1918)  178  Cal. 
491,  178  Pac.  998,  it  was  held  that  an 
employee  who  stood  at  night  holding 
a  lantern  at  one  end  of  the  field  to 
guide  the  engineer  of  a  caterpillar  en- 
gine used  to  draw  a  harrow  was  not 
engaged  in  the  "operation  of  farm 
machinery,  nor  was  he  when,  the  en- 
gine having  returned,  he  was  placing 
his  lantern  on  the  tool  box  of  the  har- 
row. 

In  Hackelberry  v.  Sherwood  Land  & 
Cattle  Co.  (1919)  —  Cal.  App.  — ,  180 
Pac.  87,  it  was  held  that  the  doctrine 
of  assumed  risk  was  abolished  by  the 
so-called  Roseberry  Act  of  1911,  and 
that  that  provision  of  the  act  was  not 
repealed  by  the  present  act  so  far  as 
it  related  to  agricultural  employees, 
since  this  class  of  employees  was  ex- 
pressly excluded  from  the  operation  of 
the  present  act. 

The  question  has  arisen  in  several 
cases  whether  an  employee  who  was 
engaged  in  farm  work  or  other  ex- 
cluded employment,  and  also  in  an- 
other employment,  which  was  within 
the  statute,  was  entitled  to  compensa- 
tion for  injuries  received  while  doing 
agricultural  or  other  excluded  work. 

Thus,  in  George  v.  Industrial  Acci. 
Commission  (1918)  178  Cat  783,  174 
Pac.  653,  it  was  held  that  one  employed 
as  a  janitor  in  a  school  cannot  recover 
compensation  for  injuries  received 
while  he  was  trimming  a  tree  near  the 
schoolhouse,  since  such  work  was 
"horticultural  work''  and  excluded 
from  the  operation  of  the  statute, 
where  the  purpose  of  the  trimming 
was  to  improve  the  appearance  of  the 
tree,  although  its  unsightly  appear- 
ance had  been  caused  by  a  former 
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trimming  done  for  the  purpose  of  in- 
creasing the  light  in  the  school  build- 
ing. 

So,  a  man  employed  in  two  capaci- 
ties, one  that  of  janitor,  which  falls 
within  the  terms  of  the  California  act, 
and  the  other  as  a  house  and  garden 
laborer,  which  employment  is  excluded 
from  the  act,  cannot  recover  compen- 
sation for  an  injury  received  while 
acting  as  a  gardener  in  pruning  trees, 
where  such  pruning  has  no  connec- 
tion in  any  way  with  his  work.  Kra- 
mer V.  Industrial  Acci.  Commission 
(1916)  31  Cal.  App.  678,  161  Pac.  278. 
The  court  said :  "The  New  York  Com- 
pensation Act  does  not  apply  to  all 
employees,  but  to  those  only  engaged, 
in  certain  occupations  there  desig- 
nated as  extrahazardous,  while  the 
California  act  applies  to  all  except 
those  designated  as  being  excluded 
when  engaged  in  certain  work." 

A  man  employed  on  a  farm  to  do 
the  general  farm  work,  including  care 
for  horses,  who  was  injured  by  the 
kick  of  a  horse  while  so  engaged,  is 
not  entitled  to  compensation  under  the 
Michigan  act,  merely  because  his  em- 
ployer was  engaged  in  another  busi- 
ness as  to  which  he  had  elected  to 
'Come  in  under  the  act,  where  he  had 
taken  no  steps  to  come  within  the  act 
^o  far  as  the  farm  operations  were  con- 
cerned. Shafer  v.  Parke,  D.  &  Co. 
(1916)  192  Mich.  677,  159  N.  W.  304. 

So,  an  employee  on  a  farm  who  is 
injured  by  the  kick  of  a  horse  is  not 
entitled  to  compensation,  where  the 
employer  had  not  elected  to  come  in 
under  the  act,  although  he  might  have 
been  engaged  elsewhere  in  another  oc- 
-cupation  pronounced  hazardous  by  the 
Illinois  act,  and  as  to  which  occupa- 
tion he  would  be  presumed  to  have 
elected  in  the  absence  of  affirmative 
action  upon  his  part.  Vaughan's  Feed 
Store  V.  Simonini  (1916)  275  III.  477, 
114  N.  E.  163,  Ann.  Cas.  1918B,  713, 
14  N.  C.  C.  A.  1075. 

And  see  Keaney's  Case  (1914)  217 
Mass.  5,  104  N.  E.  438,  4  N.  C.  C.  A. 
556,  supra. 

Whether  or  not  an  employee  at  the 
time  of  his  injury  was  engaged  in  hor- 
ticultural work  or  other  employment 
excluded  from  the  operation   of  the 


statute  is  a  question  of  fact  to  be  de- 
termined by  the  Commission,  and  if 
supported  by  any  rational  view  of  the 
evidence,  is  beyond  review  by  the 
courts.  George  v.  Industrial  Acci. 
Commission  (CaL)  supra. 

The  repair  of  farm  buildings  is  part 
of  the  routine  work  of  a  farm  laborer, 
and  such  a  laborer  injured  while  at 
work  is  excluded  by  the  express  pro- 
visions of  the  New  York  act.  Thus, 
a  farmer  is  not  liable  in  compensation 
for  injuries  to  a  workman  employed 
by  him  to  make  repairs  on  his  barn, 
since  the  farmer  was  not  engaged  in 
structural  carpentry  or  the  construc- 
tion and  repair  of  buildings  for  pecu- 
niary gain.  Coleman  v.  Bartholomew 
(1916)  175  App.  Div.  122,  161  N.  Y. 
Supp.  560. 

So,  a  workman  employed  by  a  farmer 
to  help  build  a  corn  crib  is  not  em- 
ployed in  extrahazardous  work  within 
the  meaning  of  the  Illinois  statute,  al- 
though the  statute  includes  the  build- 
ing of  structures,  since  the  legislature 
could  never  have  intended  to  call 
working  on  every  farm  structure,  no 
matter  how  small,  extrahazardous  em- 
ployment. Uphoff  v.  Industrial  Bd. 
(1915)  271  111.  312,  L.R.A.1916E,  829, 
111  N.  E.  128,  Ann.  Cas.  1917D,  1,  13 
N.  C.  C.  A.  80. 

One  employed  by  a  farmer  to  devote 
his  entire  time  to  the  repair  of  farm- 
ing implements  in  a  shop  devoted  to 
such  repairs  is  engaged  in  fanning 
within  the  meaning  of  the  California 
act  excluding  farming  from  the  opera- 
tion of  the  act.  Miller  &  Lux  v.  In- 
dustrial Aoa.  CoMMissiOK  (reported 
herewith)  ante,  1291. 

So,  in  Maryland  Casualty  Co.  v. 
Pillsbury  (1916)  172  Cal.  748, 168  Pac. 
1030,  in  holding  that  a  workman  em- 
ployed to  repair  a  tractor  on  a  farm 
was  not  within  the  provision  of  the 
California  statute,  since  he  was  but 
a  casual  employee,  the  court  said: 
*The  Accident  Commission  has  held 
that  a  woodchopper  engaged  in  cat- 
ting and  burning  trees  in  clearing  land 
for  farming  purposes  is  engaged  in 
farm  labor.  Whitney  v.  Peterson,  1 
Cal.  Industrial  Acci.  Dec.  306.  It  has 
also  been  held  that,  when  land  has 
been  cleared  for  agriculturey  one  who 
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operates  a  saw  to  cut  the  wood  on  the 
cleared  land  into  suitable  lengths  for 
sale  is  engaged  in  farm  labor.  Miller 
V.  Algar,  2  CaL  Industrial  Acci.  Dec. 
584.  If  Snow  had  been  found  to  be  an 
employee  on  the  farm  who,  as  part  of 
his  duties,  was  required  to  repair  the 
tractor,  we  could  not  see  how  he  could 
be  adjudged  not  a  farm  laborer  under 
those  decisions.  But  the  Industrial 
Accident  Commission  has  determined 
that  he  was  engaged  for  the  single 
purpose  of  repairing  the  tractor,  and 
there  is  basis  in  the  evidence  for  that 
decision." 

The  building  of  a  com  crib  cannot 
be  properly  classed  as  the  business  or 
occupation  of  a  farmer.  Uphoff  v.  In- 
dustrial Bd.  (111.)  supra. 

There  is  a  decided  conflict  of  author- 
ity as  to  whether  an  employee  who 
goes  from  farm  to  farm  with  some 
portable  machinery,  such  as  a  thresh- 
ing machine  or  ensilage  cutter,  is, 
while  engaged  in  that  work,  within  the 
operation  of  the  statutes. 

The  New  York  and  Indiana  courts 
have  held  that  an  employee  of  the 
owner  of  a  threshing  outfit,  who  goes 
from  farm  to  farm  threshing  wheat, 
oats,  and  other  grain  for  the  various 
fanners,  is  not  a  farm  or  agricultural 
laborer,  outside  of  the  application  of 
the  Compensation  Aets.  White  v. 
Loades  (1917)  178  App.  Div,  286,  164 
N.  Y,  Supp.  1028;  Vincent  v.  Taylor 
Bros.  (1917)  180  App,  Div.  818,  168 
N.  Y.  Supp.  287;  Re  Boyer  (1917^  — 
Ind.  App.  — >  117  N.  E,  607. 

Farm  laborers  are  expressly  exclud- 
ed from  the  New  York  statute,  and  the 
business  of  threshing  grain  was  not 
included  in  the  hazardous  employments 
enumerated  in  that  statute  when  the 
decisions  of  the  New  York  courts  were 
handed  down.  A  recovery  was.  al- 
lowed, however,  in  the  White  Case,  be- 
cause the.  injury  was  received  while 
the  employee  was  engaged  in  operat- 
ing a  vehicle,  that  is,  while  putting 
the  threshing  machine,  which  was 
mounted  on  wheels,  into  the  barn;  in 
the  Vincent  Case  the  employee  was 
injured  while  feeding  bundles  of  grain 
into  the  threshing  machine,  and  the 
award  of  compensation  was  reversed, 
as  not  being  within  the  operation  of 


the  statute,  the  court  rejecting  the 
contention  of  the  applicant  that  the 
operation  of  a  threshing  machine  was 
''milling  business."  In  the  Boyer  Case, 
the  employee  was  held  entitled  to  an 
award  under  the  Indiana  statute,  since 
that  statute  applies  to  occupations 
generally,  not  being  restricted  to 
specified  hazardous  occupations,  but 
excluding  merely  a  few  designated 
cases,  including  "farm  or  agricultural 
laborers." 

And  an  ensilage  cutter,  used  to  cut 
feed  to  fill  a  silo,  to  furnish  food  for 
cattle  kept  for  dairy  purposes,  is  a 
feed  mill  within  the  express  provisions 
of  the  Oregon  statute,  and  the  opera- 
tion of  such  machinery  is  a  hazardous 
occupation  within  the  meaning  of  the 
Oregon  statute,  although  merely  in- 
cidental to  farming.  Raney  v.  State 
Industrial  Acci.  Commission  (1917)  85 
Or.  199,  166  Pac.  523.  The  court  said: 
"Where,  however,  a  person  engaged 
in  farming  operates  for  himself  and 
others  any  machine  or  agency  that  the 
statute  has  declared  brings  such  em- 
ployer automatically  within  the  haz- 
ardous occupations,  unless  he  has 
given,  in  the  manner  prescribed,  no- 
tice that  he  will  not  be  governed  by 
the  provisions  of  the  act,  he  is  not  im- 
mune from  making  to  the  State  Indus- 
tial  Accident  Commission  the  small 
contributions  which  the  law  exacts 
from  the  product  of  business  of  that 
kind,  in  order  to  create  a  fund,  as  a 
partial  compensation  to  the  laborers 
who  have  been  injured  by  such 
means." 

On  the  other  hand,  the  Iowa  court 
has  held  that  an  applicant  must  be 
found  to  be  a  "farm  or  other  laborer 
engaged  in  agricultural  pursuits,"  ex- 
pressly excluded  from  the  operation 
of  the  Iowa  statute,  where  he  was  the 
employee  of  the  owner  of  a  corn  shred- 
der, who  was  engaged  in  the  business 
of  operating  the  said  machine  for 
profit,  going  from  farm  to  farm.  Sly- 
CORD  V.  Horn  (reported  herewith) 
ante,  1285.  The  court  said  that  no 
authorities  were  cited  by  either  party 
on  this  point;  the  decisions  of  the  In- 
diana and  New  York  cases  are  subse- 
quent in  point  of  time.  The  Indiana 
court  in  the  Boyer  Case  cites  both  the 
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New  York  and  Iowa  cases,  and  ex- 
pressly adopts  the  position  taken  by 
the  New  York  court. 

The  Minnesota  court  has  also  held 
that  an  employee  of  one  who  owns  a 
steam  thresher,  and  threshes  grain  for 
farmers  under  contract,  is,  while  em- 
ployed about  the  threshing  machine, 
in  the  course  of  threshing  grain  upon 
a  farm,  a  "farm  laborer/'  and  is  ex- 
empted from  the  operation  of  the  Com- 
pensation Act  State  ex  rel.  Bykle  v. 
District  Ct.  (1918)  140  Minn.  898, 
L.R.A.1918P,  198,  168  N.  W.  180.  The 
court  cites  both  the  New  York  and 
Iowa  cases,  and  adopts  the  position 
taken  by  the  Iowa  court.  The  court 
said:  "The  important  question  is: 
What  is  the  nature  of  the  work?  The 
work  is  done  upon  a  farm.  It  is  done 
upon  farm  crops.  The  purpose  of 
growing  the  crops  is  to  provide  food 
for  consumption  or  market.  Thresh- 
ing is  as  necessary  in  order  that  the 
farmer  may  consume  or  market  the 
crop  as  is  sowing  or  harvest.  Surely, 
the  man  who,  years  ago,  threshed 
grain  with  a  flail,  was  doing  farm 
labor,  as  much  as  the  man  who  cradled 
the  grain.  So  is  the  man  who,  now, 
threshes  beans  with  a  flail.  The  fact 
that  more  complicated  mechanical  de- 
vices are  used  in  this  case  does  not 
change  tiie  character  of  the  work. 
Much  fam  work  is  done  by  the  use 
of  complicated  machinery.  There  are 
traetor  plows,  self-binders,  and  even 
combination  harvester-threshers  by 
means  of  which  harvesting  and  thresh- 
ing are  done  as  one  operation.  These 
and  other  operations  may  be  done  for 
others  by  one  who  is  able  to  own  the 
more  complicated  and  expensive  ma- 
chinery. But  it  is  all,  nevertheless, 
farm  work,  and  the  employee  who  does 
such  work  is  a  Yarm  laborer*  within 
the  meaning  of  the  Compensation 
Act'' 

In  Jones  v.  Industrial  Commission 
(1920)  —  Utah,  — ,  187  Pac.  888,  an 
emtiloyee  was  held  an  ''agricultural 
laborer"  within  the  exclusion  of  the 
Utah  Workmen's  Compensation  Act 
where  he  was  employed  in  connection 
with  a  threshing  machine  bought  by 
several  farmers  primarily  for  thresh- 
ing their  own  grain,  although  some 


custom  work  was  done  for  other  per- 
sons during  the  season. 

The  original  English  Act  did  not  ap- 
ply to  agricultural  laborers,  but  was 
made  to  apply  to  such  workmen  by  the 
Act  of  1900.  This  latter  statute  is 
supplanted  by  the  general  Act  of  1906. 
There  are  but  few  decisions  under  the 
Act  of  1900  before  it  was  repealed. 

Threshing  was  held  to  be  agricul- 
tural work  within  the  meaning  of  this 
act.  Proctor  v.  Cumisky  (1904)  6  Sc. 
Sess.  Cas.  5th  series,  832,  41  Scot  L. 
R.  686,  12  Scot  L.  T.  172. 

So,  a  workman,  although  a  portion 
of  his  time  was  spent  in  acting  as  a 
gamekeeper,  might  be  found  to  be  en- 
gaged in  agricultural  employment 
within  the  meaning  of  the  act,  where 
he  lent  a  band  to  other  duties  of  a 
strictly  agricultural  character.  Smith 
V.  Coles  [1906]  2  K.  B.  (£09.)  827,  54 
Week.  Rep.  81,  22  Times  L.  R.  5,  75 
L.  J.  K.  B.  N.  &  16,  98  L.  T.  N.  S.  754, 
8  W.  C.  C.  116. 

But  the  mere  keying  of  horses  and 
cutting  up  hay  for  them  by  a  hotel 
proprietor  was  not  agricultaial  work. 
Bolt  V.  Hoy^wvod  (1908)  114  L.  T.  Ja 
(Eng.)  294,  5  W.  C.  C.  151. 

So,  the  wovk  of  a  man  hired  by  a 
sawmilto  to  cut  down  trees  and  cart 
them  to  a  sawmill  was  not  f<Mrestry. 
Meally  v.  M'(3owan  (1992)  4  Se.  Sess. 
Cas.  5th  series,  883,  89  Beet  L.  R.  662, 
10  Scot  L.  T.  145. 

A  groom  looking  after  horses  kept 
in  stables  in  an  inclosed  yard  was  not 
within  the  aet,  since  the  ''land,''  as 
used  in  the  act,  means  open  land. 
Grant  v.  Ward  (1904)  7  W.  C.  C. 
(Eng.)  Its. 

Under  the  provisions  of  this  act  the 
workman  need  not  be  on  the  premises 
owned  by  the  employer  to  be  within 
its  protection.  Smithers  v.  Wallis 
[1908]  1  K.  B.  (Eng.)  200,  72  L.  J. 
K.  B.  N.  S.  57,  67  J.  P.  381,  51  Week. 
Rep.  261,  87  L.  T.  N.  S.  556,  19  Times 
L.  R.  111. 

In  Krobitzsch  v.  Industrial  Acci. 
Commission  (1919)  —  CaL  — ,  185 
Pac.  896,  one  employed  to  look  after 
the  propagation  of  the  trout  for  do- 
mestic purposes  was  held  not  within 
the  provision  of  the  Workmen's  0)m- 
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pensation  Act  "excluding  any  em- 
ployee engaged  in  .  .  .  farm,  dairy, 
agricultural,  viticultural,  or  horticul- 
tural labor,  in  stock  or  poultry  rais- 
Ing/'  since  by  the  language  used  the 
legislature  showed  an  intention  to  re- 
strict the  exclusion  to  the  particular 
lines  specified. 

In  C.  C.  Slaughter  Cattle  Co.  v.  Pas- 
trana (1919)  —  Tex.  Civ.  App.  — ,  217 
S.  W.  749,  it  was  held  that  if  at  the 
time  of  the  injury  an  employee  of  a 
company  engaged  in  cattle  raising,  to 
which  farming  was  incidental,  was 
performing  labor  for  the  company  in 
its  farming  operations,  or  in  further- 
ance thereof,  he  would  be  a  farm  la- 
borer, and  the  provisions  of  the  Work- 
men's Compensation  Act  would  not 
apply,  but  the  injured  employee  in  this 
case  was  held  not  engaged  in  farm 
labor  at  the  time  of  his  injury,  where 
there  was  evidence  that  he  was  em- 


ployed to  poison  ground  squirrels,  and 
was  going  after  grain  for  this  purpose. 

Lumbering  carried  on  solely  to  se- 
cure a  supply  of  lumber  is  not  forestry 
or  agricultural  work  within  the  mean- 
ing of  the  Quebec  statute.  Pelletier 
V.  Pronovost  (1916)  Rap.  Jud.  Quebec 
61  C.  S.  97;  Larocque  v.  James  Mac- 
Laren  Co.  (1916)  Rap.  Jud.  Quebec  51 
C.  S.  285;  Bale  St.  Paul  Lumber  Co.  v. 
Tremblay  (1914)  Rap.  Jud.  Quebec  25 
B.  R.  1;  Provost  v.  St.  Gabriel  Lum- 
ber Go.  (1910)  12  Quebec  Pr.  Rep.  285; 
Duquette  v.  Lake  Megantie  Pulp  Go. 
(1911)  12  Quebec  Pr.  Rep.  359;  Novico 
V.  E.  B.  Eddy  Go.  (1911)  12  Quebec  Pr. 
Rep.  319;  Michaud  v.  Tremblay  (1915) 
Rap.  Jud.  Quebec  48  G.  S.  289. 

A  creamery  is  not  an  agricultural 
industry  within  the  meaning  of  the 
Quebec  act.  Laperreire  v.  Paquet 
(1916)  Rap.  Jud.  Quebec  51  C.  S.  99. 

W.  M.  G. 


BLLE  CENNELL,  Admrx.,  etc.,  of  Thoniaa  CennelU  Deceaaed, 

V. 

OSCAR  DANIELS  COMPANY  et  al.,  Plffs.  in  Certiorari. 


JOSEPH  BOISSINEAU 

V. 

SAME,  PUfs.  in  CertiorarL 


FRANK  BUVIA 

V. 

SAME,  Plffs.  in  Certiorari. 

Michl^n  Supreme  Court  —  Septeniber  21,  1913. 
(203  Mich.  7S,  168  N.  W.  1009.) 

Workmea's  conipenaation  —  iiijary  doe  to  curiosiiy. 

1.  An  injury  to  one  employed  to  traasiwrt  articles  by  boat  fhroiiffh  the 
explosion  of  refuse,  which,  while  awaiting  a  chance  to  unload  at  a  wharf, 
he  goes  out  of  mere  curiosity  to  see  unloaded  by  a  public  scavenger  at  an 
adjoining  wharf  not  under  his  master's  control,  does  not  arise  out  of  his 
employment  within  the  meaning  of  the  Workmen's  Compensation  Act. 

{See  note  on  this  question  beginning  on  page  1305.] 


—  injnry  mvst  arise  out  of  enploy- 
■ieat» 

2.  To  entitle  an  employee  to  compen- 
sation under  the  Workmen's  Compen- 


sation Act|  his  injury  must  arise  out 
of  the  employment  as  well  as  in  the 
course  of  the  employment. 
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—  when  injury  arises  out  of  employ- 
ment. 

3.  An  injury  arises  out  of  the  em- 
ployment, within  the  meaning  of  the 
Workmen's  Compensation  Act,  when 
there  is  apparent*  to  the  rational  mind, 
upon  consideration  of  all  the  circum- 
stances, a  causal  connection  between 
the  conditions  under  which  the  work 
is  required  to  be  performed  and  the 
resulting  injury. 


—  public  risk  —  right  to  compensa- 
tion. 

4.  Employees  injured  by  the  explo- 
sion of  refuse  which  is  being  dumped 
by  a  public  scavenger,  to  the  risk  of 
every  member  of  the  general  public 
within  the  zone  of  the  blast,  are  not 
entitled  to  compensation  under  the 
Workmen's  Compensation  Act  if  their 
employment  was  in  no  way  connected 
with,  the  handling  of  the  refuse. 


Certiorari  to  the  Industrial  Accident  Board  to  review  its  decision 
affirming  a  decision  of  the  committee  of  arbitration  in  favor  of  claimants 
in  proceedings  brought  under  the  Workmen's  Compensation  Act  to  recover 
compensation  for  the  death  of  claimant's  husband,  and  for  personal  in- 
juries sustained  by  the  other  claimants  while  in  the  employ  of  the  defend- 
ant company.    Awards  set  aside. 


Statement  by  Brooke,  J. : 
These  three  cases  all  grow  out  of 
the  same  accident  in  which  Thomas 
Cennell,  husband  of  Belle  Cennell, 
claimant,  lost  his  life,  and  claimants 
Joseph  Boissineau  and  Frank  Buvia 
were  injured.  The  three  men  were, 
at  the  time  of  the  accident,  em- 
ployees of  the  Oscar  Daniels  Com- 
pany. On  May  15,  1917,  the  three 
men  were  directed  to  take  thirteen 
iron  mixer  wings,  weighing  about 
140  pounds  each,  from  the  dock  of 
the  Oscar  Daniels  Company  on  the 
fourth  lock  at  Sault  Ste.  Marie  to 
Brady  pier  on  the  river  front,  where 
the  wings  were  to  be  unloaded.  The 
next  morning  the  three  men  loaded 
the  mixer  wings  from  the  dock  of 
the  Oscar  Daniels  Company  onto  the 
deck  of  the  launch  Ralph  T.,  and 
proceeded  to  the  Brady  pier  on  the 
river  front  for  the  purpose  of  un- 
loading them.  When  they  arrived 
at  the  pier,  they  found  that  the 
United  States  buoy  tender  Clover 
was  moored  opposite  the  point  on 
Brady  pier  where  the  Oscar  Daniels 
Company  was  permitted  to  unload 
heavy  material  for  transportation. 
They  moored  the  Ralph  T.  a  short 
distance  behind  or  east  of  the 
Clover,  but  opposite  the  Brady  pier. 
This  pier  is  built  of  concrete,  and  is 
under  control  of  the  United  States 
Engineers'  Department.  Immedi- 
ately to  the  east  of  Brady  pier  and 
adjoining  it  is  an  old  wooden  dock. 
Whether,  when  moored,  the  launch 


Ralph  T.  was  wholly  in  front  of  the 
concrete  pier,  or  lay  partially  oppo- 
site the  wooden  dock,  is  a  matter 
somewhat  in  dispute  in  the  record. 
For  the  purpose  of  determination, 
however,  the  divergence  of  the  testi- 
mony upon  this  point  is  insignif- 
icant. Having  moored  their  boat, 
Cennell,  who  was  the  owner  of  the 
Ralph  T.,  ascertained  by  inquiry 
that  the  Clover  would  soon  move 
out.  He  told  the  other  two  claim- 
ants that  they  would  wait  the  ten  or 
fifteen  minutes  until  the  Clover  de- 
parted* While  the  three  men  were 
awaiting  the  departure  of  the  Clov- 
er, a  city  scavenger  drove  upon  the 
wooden  dock  adjoining  the  Brady 
pier,  and  started  to  unload  some 
rubbish  through  a  hole  in  said  dock 
at  a  point  about  60  feet  from  the 
face  of  the  dock  and  about  20  feet 
east  of  the  east  line  of  Brady  pier. 
The  load  of  rubbish  contained  a 
large  quantity  of  dynamite  caps. 
The  three  men,  apparently  curious 
to  watch  the  dumping  of  the  scav- 
enger wagon,  walked  in  the  direc- 
tion of  the  point  where  it  was  being 
unloaded,  and  must  have  reached  a 
point  very  close  to  the  wagon  when 
an  explosion  of  great  violence  oc- 
curred, resulting  in  the  deaths  of  one 
member  of  the  United  States  Coast 
Guard,  two  employees  of  the  city 
scavenger,  and  of  Thomas  Cennell, 
husband  of  Belle  Cennell,  and  in  the 
injury  of  claimants  Buvia  and 
Boissineau.    Neither  the  Brady  pier 
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nor  the  wooden  dock  adjoining  was 
owned  or  controlled  by  the  Oscar 
Daniels  Company.  Liability  having 
been  denied  by  the  Oscar  Daniels 
Company,  a  committee  on  arbitra^- 
tion  heard  the  matter  and  rendered 
a  decision  in  favor  of  all  three 
claimants,  which  was  later  affirmed 
on  appeal  to  the  Industrial  Accident 
Board.  Defendants  now  review 
said  awards  in  this  court. 

Messrs.  Davidson  &  Hudson  and  F. 
T.  Witmire,  for  plaintiffs  in  certiorari : 

The  injuries  to  Cennell,  Buvia,  and 
Boissineau  did  not  arise  out  of  the  em- 
plojonent  in  which  they  were  engaged, 
nor  in  the  course  of  the  employment 
in  which  they  were  engaged. 

Hopkins  v.  Michigan  Sugar  Co.  184 
Mich.  87,  L.RJ^.1916A,  310,  150  N.  W. 
326;  Sheldon  v.  Needham  [1914]  W.  C. 
&  Ins.  Rep.  274,  111  L.  T.  N.  S.  729,  58 
Sol.  Jo.  652,  80  Times  L.  R.  590;  Mc- 
Nicol's  Case,  215  Mass.  497,  L.R.A. 
1916A,  806, 102  N.  E.  697,  4  N.  C.  C.  A. 
522;  Fitzgerald  v.  W.  G.  Clarke  ft  Son 
[1908]  2  K.  B.  796,  77  L.  J.  K.  B.  N.  S. 
1018,  99  L.  T.  N.  S.  101,  1  B.  W.  C.  C. 
197;  Rayner  v.  Sligh  Furniture  Co. 
L.R.A.1916A,  282,  note;  Klawinski  v. 
Lake  Shore  ft  M.  S.  R.  Co.  185  Mich. 
643,  L.R.A.  1916A,  342,  152  N.  W.  213; 
Spooner  v.  Detroit  Saturday  Night  Co. 
187  Mich.  125,  L.R.A.1916A,  17,  158 
N.  W.  657,  9  N.  C.  C.  A.  647;  De  Filip- 
pis  V.  Falkenberg,  170  App.  Div.  153, 
156  N.  Y.  Supp.  761;  Manor  v.  Pen- 
nington, 180  App.  Div.  130,  167  N.  Y. 
Supp.  424;  Griffith  v.  Cole  Bros.  — 
Iowa,  — ,  L.RJ^.1918F,  923,  165  N.  W. 
577,  3  N.  C.  C.  A.  674;  Kelly  v.  Kerry 
County  Council,  1  B.  W.  C.  C.  194; 
Hoenig  v.  Industrial  Commission,  159 
Wis.  646,  L.R.A.1916A,  339,  150  N.  W. 
996,  8  N.  C.  C.  A.  192;  Amys  v.  Barton 
[1910]  1  K.  B.  40,  81  L.  J.  K.  B.  N,  S.  65, 
106  L.  T.  N.  S.  619,  28  Times  L.  R.  29, 
5  B.  W.  C.  C.  117;  Craske  v.  Wigw 
[1909]  2  K.  B.  635,  78  L.  J.  K.  B.  N.  S. 
994,  101  L.  T.  N.  S.  6,  25  Times  L.  R. 
632,  58  Sol.  Jo.  560,  2  B.  W.  C.  C.  35; 
Bateman  v.  Albion  Combing  Co.  7  B. 
W.  C.  C.  47 ;  Parker  v.  Pout,  105  L.  T. 
N.  S.  493 ;  Smith  v.  Morrison,  5  B.  W. 
C.  C.  161;  Curtis  v.  Talbot  ft  K.  In- 
firmary Committee,  5  B.  W.  C.  C.  41; 
Warren  v.  Hedley's  Colliery  Co.  6  B. 
W.  C.  C.  136 ;  Bates  v.  Davis,  126  L.  T. 
Jo.  464,  2  B.  W.  C.  C.  459;  Weighill  v. 
South  Hetton  Coal  Co.  [1911]  2  K.  B. 
757,  note;  M'Luckie  v.  John  Watson 
[1913]  S.  C.  975,  50  Scot.  L.  R.  770,  6 
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B.  W.  C.  C.  850;  Thomson  v.  Fleming- 
ton  Coal  Co.  [1911]  S.  C.  823,  48  Scot. 
L.  R.  740,  4  B.  W.  C.  C.  406;  William 
Baird  ft  Co.  v.  Burley  [1908]  S.  C.  545, 
45  Scot.  L.  C.  416,  1  B.  W.  C.  C.  7; 
Bryant  v.  Fissell,  84  N.  J.  L.  72,  86  Atl. 
458,  3  N.  C.  C.  A.  585;  Newman  v. 
Newman,  169  App.  Div.  745,  155  N.  Y. 
Supp.  665;  Milliken's  Case,  216  Mass. 
293,  L.R.A.1916A,  337,  103  N.  E.  898, 
4  N.  C.  C.  A.  512;  Mitchinson  v.  Day 
Bros.  6  B.  W.  C,  C.  190;  Bischoff  v. 
American  Car  ft  Foundry  Co.  190 
Mich.  229,  157  N.  W.  34. 

Mr.  Albert  E.  Sharpe,  for  defend- 
ants in  certiorari  Cennell  and  Buvia. 

The  accident  arose  "out  of"  and  in 
the  course  of  the  employment,  and  the 
award  should  be  sustained. 

Kunze  v.  Detroit  Shade  Tree  Co.  192 
Mich.  435,  L.R.A.1917A,  252,  158  N.  W. 
851;  Beaudry  v.  Watkins,  191  Mich. 
445,  L.R.A.1916F,  576,  158  N.  W.  16; 
Haller  v.  Lansing,  195  Mich.  753, 
L.R.A.1917E,  324,  162  N.  W.  335;  Kim- 
bol  V.  Industrial  Acci.  Commission, 
178  Cal.  351,  L.R.A.1917B,  595,  160 
Pac.  150,  Ann.  Cas.  1917E,  812;  John 
Stewart  ft  Son  v.  Longhurst  [1917]  A. 

C.  249,  86  L.  J.  K.  B.  N.  S.  729,  116 
L.  T.  N.  S.  763,  33  Times  L.  R.  285, 
61  Sol.  Jo.  414, 10  B.  W.  C.  C.  266,  Ann. 
Cas.  1917D,  196;  Thorn  v.  Sinclair 
L1917]  A.  C.  127,  86  L.  J.  P.  C.  N.  S. 
102,  116  L,  T.  N.  S.  609,  33  Times  L.  R. 
247,  61  Sol.  Jo.  350,  10  B.  W.  C.  C.  220, 
Ann.  Cas.  1917D,  188;  Riley  v.  Mason 
Motor  Co.  199  Mich.  233,  165  N,  W. 
746;  Albert  S.  Albrecht  Co.  v.  White- 
head ft  K.  Iron  Works,  200  Mich.  109, 
166  N.  W,  855;  Hoenig  v.  Industrial 
Commission,  159  Wis.  646,  L.R.A* 
1916A,  339,  150  N.  W.  996,  8  N.  C.  C.  A. 
192;  Bryant  v.  Fissell,  84  N.  J.  L.  72, 
86  Atl.  458,  3  N.  C.  C.  A.  586;  Sponat- 
ski's  Case,  220  Mass.  526,  LJt.A.1916A, 
333,  108  N.  E.  466,  8  N.  C.  C.  A.  1025; 
Northwestern  Iron  Co.  v.  Industrial 
Commission,  160  Wis.  633,  152  N.  W. 
416;  Moore  v.  Lehigh  Valley  R.  Co.  169 
App.  Div.  177,  154  N.  Y.  Supp.  620; 
Zabriskie  v.  Erie  R.  Co.  86  N.  J.  L.  266, 
L.R.A.1916A,  315,  92  Atl.  385;  Newark 
Paving  Co.  v.  Klotz,  85  N.  J.  L,  432,  91 
Atl.  91 ;  Rett  v.  Hughes,  52  Scot.  L.  R. 
93,  8  B.  W.  C.  C.  362;  Anderson  v. 
Adams,  50  Scot.  L.  R.  855,  6  B.  W.  C.  C. 
874;  Morgan  v.  Zenaida,  25  Times  L.  R. 
446;  2  B.  W.  C.  C.  19;  Culshaw  v. 
Crows  Nest  Pass  Coal  Co.  7  B.  W.  C.  C. 
1050;  M'Neice  v.  Singer  Sewing  Mach. 
Co.  48  Scot.  L.  R.  15.  4  B.  W.  C.  C.  351 ; 
Sheehy  v.  Great  Southern  ft  W.  R.  Co. 
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47  Ir.  L,  T.  161,  6  B,  W.  C.  C.  927 ;  May 
V.  Ison  [1914]  W.  C.  &  Ins.  Rep.  40, 
110  L.  T.  N.  S.  525,  7  B.  W.  C.  C.  148; 
Harrison  v.  Whitaker  Bros.  16  Times 
L.  R.  108,  64  J.  P.  54;  Blovelt  v.  Saw- 
yer [1904]  1  K.  B.  271,  73  L.  J.  K.  B. 
N.  S.  155,  68  J.  P.  110,  52  Week.  Rep. 
503,  89  L.  T.  N.  S.  658,  20  Times  L.  R. 
105,  6  W.  C.  C.  16. 

Messrs.  Wiley  &  Green,  for  defend- 
ant in  certiorari  Boissineau : 

Claimant  was  subjected  to  risk  by 
his  employer,  and  that  risk  was  direct- 
ly traceable  to  his  employment,  which 
had  taken  him  to  the  scene  of  the  ex- 
plosion and  exposed  him  to  injury. 

Kimboll  V.  Industrial  Acci.  Commis- 
sion, 173  Cal.  351,  L.R.A.1917B,  695, 
160  Pac.  150,  Ann.  Cas.  1917E,  312; 
Beaudry  v.  Watkins,  191  Mich.  445, 
L.R.A.1916F,  576,  158  N.  W.  16;  Kunze 
V.  Detroit  Shade  Tree  Co.  192  Mich. 
435,  L.R.A.1917A,  252,  158  N.  W.  851 ; 
Haller  v.  Lansing,  195  Mich.  758, 
L.R.A.1917E,  324,  162  N.  W.  335. 

The  accident  arose  out  of  the  ''em- 
ployment." 

Papinaw  v.  Grand  Trunk  R.  Co.  189 
Mich.  441,  155  N.  W.  545, 12  N.  C.  C.  A. 
243 ;  Meyers  v.  Michigan  C.  R.  Co.  199 
Mich.  134,  165  N.  W.  703;  St  Louis,  A. 
A  T.  R.  Co.  V.  Welch,  72  Tex.  298,  2 
L.R.A.  839,  10  S.  W.  529;  John  Stewart 
Sl  Son  V.  Longhurst  [1917]  A.  C.  249, 
^  L.  J.  K.  B.  N.  S.  729,  116  L.  T.  N.  S. 
763,  83  Times  L.  R.  285,  61  Sol.  Jo. 
414,  10  B.  W.  C.  G.  266,  Ann.  Cas. 
1917D,  196;  Thorn  v.  Sinclair  [1917] 
A.  C.  127,  86  L.  J.  P.  C.  N.  S.  102,  116 
L.  T.  N.  S.  609,  33  Times  L,  R.  247,  61 
Sol.  Jo.  850,  10  B.  W.  C.  C.  220,  Ann. 
Cas.  IdlTD,  188. 

BtoQk%9  J.»  delivered  the  opinion 
•f  the  court: 

It  is  tke  contention  of  appellanta : 

(1)  That  the  injuries  did  not 
arise  out  of  the  employment. 

(2)  That  such  injuries  did  not 
arise  in  the  course  of  the  employ- 
ment in  which  claimants  were  en- 
gaged. 

We  have  frequently  held  that,  in 
order  to  entitle  the  injured  person 

to  compenaation  un- 

]lmpem»:^io>-  ^^r  the  act,  the  in- 
iajvrr  mviit         jury  must  arise  out 

of  the  employment 
as  well  as  in  the 
course  of  the  employment.  Tarpper 
V.  Weston-Moot  Co.  200  lilich. 
275,  L.R.A.1918E,  507,  166  N.  W. 


brlse  •«t  of 
•■iplOjrBfteKt. 


867,  and  cases  cited*  An  injury 
arises  out  of  the  employment  when 
there  is  apparent  to  the  rational 
mind,  upon  consideration  of  all  the 
circumstances,  a  causal  connection 
between  the  condi-     ^.^^  i«i„,w 

_  1  •   -i      — ^'Tlien  injury 

tions  under  which  «rise«  oat  of 
the  work  is  required  «™p»"y«*^»*- 
to  be  performed  and  the  resulting 
injury.  McNicol's  Case,  215  Mass. 
497,  L.R.A.1916A,  306,  102  N.  E. 
697,  4  N.  C.  C.  A.  522.  The  injury 
must  be  the  result  of  one  of  the 
risks  incident  to  the  employniient. 
Applying  these  rules  to  the  case 
under  consideration,  how  can  it  be 
said  that  the  employment  of  Cai- 
nell,  Boissineau,  and  Buvia  sub- 
jected them  to  the  risk  of  death  or 
injury  from  which  they  suffered? 
Their  duties  required  them  to  load 
the  mixer  wings  from  defendants' 
dock  on  the  fourth  lock  at  Sault 
Ste.  Marie,  and  to  transport  them 
to  Brady  pier  and  there  unload 
them.  Their  duty  to  their  master 
neither  required  them  to,  nor  war- 
ranted them  in,  wandering  from  the 
immediate  scene  of  the  contem- 
plated operation  and  gratifying  an 
idle  curiosity.  The  premises  where 
the  accident  occurred,  and  where 
they  had  no  business,  were  not  un- 
der the  control  of  their  common 
master.  The  scavenger  whose  pos- 
sible negligence  caused  the  disasker 
was  a  municipid  employee.  We  feel 
bound  to  determine,  therefore,  that 
the  accident  causing 

the  injuries  dki  not  Ti^Ji^i.^:^. 
arise    out    of    the 
employment.    Assuming,    however, 
that  the  presence  of  claimants  in  the 
vicinity  of  the  scavenger's  wagon 
was  justified,  which  cannot  proper- 
ly be  done,  then  in  suffering  death 
and  mutilation  from  the  explosion 
the  claimants  were  subjected  to  no 
greater  or  different  risk  than  that 
sustained  t^  every  member  of  the 
general  public  with-  ^^^^,,^  ,,.^. 
in  the  zone  of  the  nvht  to 
Wast.    Three  other  «»«i»*»"««»-- 
persons  were  killed,  one  totally  un- 
connected with  the  operation.    An 
injury  resulting  from  a  risk  com- 
mon to  the  general  public  may  not 
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be  compensated.  Hopkins  v.  Mich- 
igan Sugar  Co.  184  Mich.  87, 
L.R.A.1916A,  810,  150  N.  W.  325 ; 
Worden  v.  Commonwealth  Power 
Co.  Mich.  W.  C.  Cas.  p.  14,  July  19, 
1916.  While  the  accident  in  the 
cases  under  consideration  cannot  be 
treated  as  ''an  act  of  God,''  as  was 
the  one  considered  in  Elawinski  v. 
Lake  Shorcr  &  M.  S.  R.  Co.  185  Mich. 
646,  L.R.A.1916A,  342,  152  N.  W. 
213,  the  argument  sustaining  the 
decision  in  that  case  is,  a  fortiori, 
applicable  here.  See  also  Spooner 
V.  Detroit  Saturday  Night  Co.  187 
Mich.  125,  L.R.A.1916A,  17,  153  N. 
W.  657,  9  N.  C.  C.  A.  647. 
The  two  cases  principally  relied 
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upon  by  claimants  are  Kunze  v.  De- 
troit Shade  Tree  Co.  192  Mich.  485, 
L.R.AJ917A,  262,  158  N.  W.  851, 
and  Haller  v.  Lansing,  196  Mich. 
763,  L.R.A.1917E,  324,  162  N.  W. 
S35.  Neither  is  controlling  or  ap- 
plicable to  the  facts  in  the  cases  un- 
der consideration.  In  the  first  case 
the  claimant  was  injured  while  in 
the  actual  performance  of  his  du- 
ties, and  in  the  second  case  the 
claimant  was  injured  while  within 
the  ambit  of  his  employment,  ac- 
tually upon  his  master's  premises, 
and  using  such  facilities  as  his  mas- 
ter had  provided. 
The  awards  are  set  aside. 

Petition  for  rehearing  denied. ' 


ANNOTATION. 

n:  injury  throngli  carioMty 
die  course  of  empIosrmenL 


It  will  be  observed  that  in  the  re- 
ported case  (Cbnnell  v.  Oscab  Dan- 
iels Go.  ante,  1301)  it  was  decided  that 
an  injury  to  one  employed  to  trans- 
port articles  by  boat,  through  an  ex- 
plosion of  refuse  which,  while  await- 
ing a  chance  to  unload  at  a  wharf,  he 
had  gone  out  of  cariosity  to  see  un« 
loaded  by  a  public  scavenger  at  an  ad- 
joining wharf  not  under  his  employer's 
control,  did  not  arise  out  of  his  em- 
ployment within  the  meaning  of  the 
Workmen's  Compensation  Act.  The 
facts  involved  present  rather  a  close 
case,  and  it  would  appear  that  a  deci- 
sion might  have  been  rendo^d  either 
way. 

But  one  case  has  been  disclosed  in- 
volving the  exact  question  under 
consideration  (Maronof sky's  Case 
(1920)  —  Mass.  — ,  125  N.  B.  565), 
where  a  workman  had  been  called  from 
his  work  to  a  telephone  on  his  em- 
ployer's premises,  and  while  on  his 
way  back  to  his  work  he  stopped  to 
talk  with  a  fellow  workman  on  mat- 
ters not  connected  with  the  employ- 
ment, and  when  so  engaged  leaned  on 
an  iron  table  and  took  hold  of  an  elec^ 
trie  lamp  to  enable  him  to  look  into 
a  tank,  merely  for  the  purpose  of  satis- 
fying his  curiosity,  and  in  so  doing 


received  a  shock  which  killed  him,  it 
was  held  that  it  could  not  be  properly 
found  that  the  accident  arose  out  of, 
or  in  the  course  of,  his  emplosrment 
within  the  meaning  of  the  Workmen's 
Compensation  Act. 

A  few  cases  involving  somewhat 
similar  situations  have  been  consid- 
ered of  sufficient  value  to  warrant 
their  inserUon. 

In  this  connection,  it  may  be  noted 
that  it  Is  very  generally  held  that,  as 
the  Compensation  Acts  are  remedial, 
they  should  be  liberally  construed  in 
harmony  with  the  humane  purposes 
of  the  act,  notwithstanding  they  are  in 
derogation  of  the  common  law.  In- 
dustrial Commission  v.  ^tna  L.  Ins. 
Co.  (1918)  —  Colo.  — ,  8  A.L.R.  1336, 
174  Pac.  689 ;  HoUand-St  Louis  Sugar 
Co.  V.  Shraluka  (1917)  —  bid.  App. 
--,  116  N.  E.  880;  Re  Ayers  (1918)  — 
Ind.  App.  — ,  118  N.  E.  886;  Re  Betts 
(1918)  --  Ind.  App.  — ,  118  N.  E.  551; 
Indian  Creek  Coal  &  Min.  Co.  v.  Cal- 
vert (1918)  —  Ind.  App.  — ,  119  N.  E. 
519;  Re  L<^er  (1917)  —  bid.  App.  — -, 
116  N.  E.  824;  Brienen  v.  Wisconsin 
Pub.  Service  Co.  (1917)  166  Wla  24, 
163  N.  W.  182;  White  v.  Industrial 
Commission  (1918)  167  Wis.  488,  167 
N.  W.  816. 
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It  has  been  held  that  a  workman 
who  was  instructed  to  get  a  barge  at 
a  wharf,  and  who,  upon  going  for  it, 
found  that  he  would  not  be  able  to  get 
it  for  sometime  because  the  tide  was 
not  right,  did  not  go  outside  of  the 
course  of  his  employment  in  attempt- 
ing to  get  into  a  small  boat  near  by, 
in  which  he  could  sit  down  and  watch 
the  tide  until  it  was  favorable  for  him 
to  do  his  work.  May  v.  Ison  [1914] 
W.  C.  &  Ins.  Rep.  (Eng.)  41,  110  L.  T. 
N.  S.  525,  7  B.  W.  C.  C.  148. 

And  it  has  been  held  that  an  injury 
to  an  employee  arose  in  the  course  of 
his  employment,  where  he  was  em- 
ployed in  a  shipping  room  and  was 


engaged  in  loading  material  onto  cars, 
although  when  he  was  injured  he  was 
not  at  work,  but  was  waiting  for  more 
material  to  come  to  be  loaded.  Dzikow- 
ska  V.  Superior  Steel  Go.  (1918)  259 
Pa,  578,  L.R.A.1918F,  888, 103  Atl.  351. 
It  has  also  been  held  that  it  might 
be  found  that  an  injury  suffered  was 
by  accident  arising  out  of  the  employ- 
ment, where  the  injury  was  received 
when  the  employee  was  sitting  near 
a  fire  warming  himself  while  he  was 
waiting  for  the  arrival  of  some  trucks, 
which  it  was  his  duty  to  oil.  Harrison 
V.  Whittaker  (1899)  16  Times  L.  R. 
(Eng.)  108,  64  J.  P.  54.  J.  T.  W. 


CATHERINE  BRADY,  Admrx.,  etc.,  of  Pat  Brady,  Deceased, 

V. 

CARL  HAW,  Appt. 

Jowa  Supreme  Court  ^^  October  23,  1919» 

(—  Iowa,  — ,  174  N.  W.  331.) 

Damages  —  wrongful  death  —  funeral  expenses. 

1.  The  funeral  expenses  cannot  be  allowed  as  such  as  part  of  the  dam- 
ages to  be  recovered  by  a  personal  representative  for  the  negligent  killing 
of  his  intestate,  but  the  item  may  be  considered  by  the  jury  in  determining 
the  present  worth  of  what  he  would  have  accumulated  had  he  been  per- 
mitted to  live  out  his  expectancy. 

[See  note  on  this  question  beginning  on  page  1314.] 

<—  hoiqpital  expenses  and  doctors'  bills. 

2.  Hospital  expenses  and  doctors* 
bills  may  be  allowed  as  part  of  the 
damages  to  be  awarded  a  personal  rep- 


resentative for  the  negligent  killing 
of  his  intestate. 

[See  8  R.  C.  L.  841.] 


(Weaver  and  Evans,  JJ.,  dissent) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wapello 
County  (Cornell,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  intestate  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 


Statement  by  Gaynor,  J.: 
This  is  an  action  to  recover  dam- 
ages resulting  from  a  wrongful  act 
causing  death.  The  only  controver- 
sy is  as  to  whether  or  not  the  ad- 
ministrator of  the  deceased  can 
recover  for  funeral  expenses.  The 
court  held  afi^inst  the  defendant  on 
this  proposition^  and  the  defendant 
appeals. 


Messrs.    Roberts    &    Webber    and 
Frank  T.  Roberta  for  appellant. 
Messrs.  JaqueSy  Tisdale,  &  Jaques, 

for  appellee : 

Under  the  statute  the  father  can  re- 
cover for  funeral  expenses  of  a  minor 
child  whose  death  was  caused  by  neg- 
ligence. 

Carnego  v.  Crescent  Coal  Co.  164 
Iowa,  552,  146  N.  W.  38,  Ann.  Cas. 
1916D,  794. 


BRADY  V.  HAW. 

(—  Iowa,  — ,  174  N.  W.  SSI.) 


1307 


Under  the  Iowa  rule,  a  recovery  can 
be  had  for  nursing,  medical  attention, 
etc. 

Niemeyer  v.  Chicago,  B.  &  Q.  R.  Co. 
143  Iowa,  127,  121  N.  W.  522 ;  Scurlock 
V.  Boone,  142  Iowa,  684, 121  N.  W.  369; 
Morris  v.  Chicago,  B.  &  Q.  R.  Co.  45 
Iowa,  29;  Parkhill  v.  Bekin's  Van  & 
Storage  Co.  169  Iowa,  455,  151  N.  W, 
506;  Worez  v.  Des  Moines  City  R.  Co. 
175  Iowa,  1,  156  N.  W.  867. 

In  a  suit  for  the  death  of  an  adult 
caused  by  negligence,  recovery  can  be 
had  for  nursing,  medical  attendance, 
and  funeral  expenses. 

13  Cyc.  189-220;  6  Thomp.  Neg.  § 
7093,  p.  198;  Murphy  v.  New  York  C. 
&  H.  R.  R.  Co.  88  N.  Y.  445,  5  Am.  Neg. 
Cas.  238 ;  The  Mauch  Chunk,  139  Fed. 
747;  Dean  v.  Oregon  R.  &  Nav.  Co.  44 
Wash.  564,  87  Pac.  824;  Secard  v. 
Rhinelander  Lighting  Co.  147  Wis.  6K 
133  N.  W.  45 ;  Clark  v.  London  General 
Omnibus  Co.  92  L.  T.  N.  S.  691 ;  Penn- 
sylvania R.  Co.  V.  Bantom,  54  Pa.  495; 
Owen  V.  Brockschmidt,  54  Mo.  285; 
Boeder  v.  Ormsby,  22  How.  Pr.  270; 
Gates  V.  Beebe,  170  Mich.  107,  135  N. 
W.  934. 

GaynoFy  J.,  delivered  the  opinion 
of  the  court ; 

This  action  is  brought  by  the  ad- 
ministratrix of  the  estate  of  Pat 
Brady  to  recover  for  injuries  caus- 
ing his  death.  It  is  admitted  that 
he  came  to  his  death  through  the 
negligence  of  the  defendant.  The 
plaintiff  included  in  her  claim  for 
damages  the  sums  necessarily  ex- 
pended for  funeral  expenses^  doctor 
and  hospital  bills,  and  introduced 
evidence  as  to  the  same.  The  neces- 
sity for  such  expenditures,  and  that 
the  amounts  expended  are  reason- 
able, is  not  questioned. 

At  the  conclusion  of  the  evidence 
the  defendant  moved  **to  strike 
from  the  record  and  take  from  the 
jury  all  testimony  relatitafir  to  the 
matters  of  funeral  expenses,  nurse 
hire,  doctor  bills,  and  hospital  bills 
as  incompetent,  irrelevant,  and  im- 
material, and  not  presenting  a  prop- 
er measure  of  damages.''  This 
motion  was  overruled.  Thereupon 
the  plaintiff  filed  an  amendment  to 
her  petition  claiming  $160  for  funer- 
al  expenses,  $15  for  doctor  bills,  $10 
for  hospital  bills,  and  $15  for  church 


expenses  connected  with  the  burial. 
A  motion  to  strike  this  amendment 
was  filed  and  overruled,  and  excep- 
tion taken. 

Before  the  argument  was  begun, 
the  defendant  asked  the  court  to 
withdraw  from  the  jury  all  evidence 
relative  to  funeral  expenses,  hospi- 
tal and  doctor  bills,  the  same  not 
being  within  the  nature  of  damages 
which  the  law  authorizes  in  cases 
of  this  kind.  This  request  was  re- 
fused, and  the  refusal  excepted  to 
by  the  defendant. 

Thereupon  the  court  gave  the 
jury  the  following  instruction :  "If, 
under  the  evidence  and  the  instruc- 
tions given,  you  should  find  for  the 
plaintiff,  you  will  then  proceed  to 
determine  from  the  evidence  the 
amount  of  her  recovery  herein.  The 
measure  of  such  recovery,  if  any, 
will  be  the  present  worth  or  value 
of  the  estate  which  deceased  would 
reasonably  be  expected  to  have 
saved  and  accumulated,  if  he  had 
been  permitted  to  live  out  the  nat- 
ural term  of  his  life.  The  measure 
of  recovery,  in  cases  of  this  charac- 
ter, is  the  amount  estimated  at  its 
present  worth  which,  under  all  the 
circumstances  disclosed  in  the  evi- 
dence, you  believe  would  have  been 
added  to  the  estate  which  he  left 
at  the  end  of  his  natural  life.  Also, 
such  amount  as  you  find  from  the 
evidence  to  be  the  reasonable  funer- 
al expenses,  doctor's  bill,  and  hospi- 
tal bills,  not  exceeding  the  amount 
claimed  for  such  funeral  expense, 
doctor's  and  hospital  bills.'' 

.  To  this  instruction  proper  excep- 
tions were  taken. 

With  this  instruction  the  court 
submitted  the  following  special  in- 
terrogatories: 

(1)  What  amount,  if  anything, 
do  you  find  that  the  deceased,  Pat 
Brady,  would  reasonably  be  expect- 
ed to  have  saved  and  accumulated 
had  he  lived  out  his  natural  life? 
A.  $500. 

(2)  What  was  the  actual  amount 
of  the  funeral  expenses  of  the  de- 
ceased, Pat  Brady?    A.  $185. 
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The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $685. 
Judgment  was  entered  upon  this 
verdict, 

The  defendant  in  his  argument 
here  now  concedes  that  there  was 
sufficient  competent  evidence  intro- 
duced on  the  trial  to  justify  the  gen- 
eral verdict  and  judgment  to  the 
amount  for  which  the  same  was  ren- 
dered, if,  under  the  law,  funeral  ex- 
penses are  properly  allowed  as  an 
element  of  damage  in  such  cases  as 
this,  and  the  defendant  bases  his 
appeal  solely  upon  the  ground  that 
funeral  expenses  are  not  a  proper 
element  of  damage,  hence  are  not 
properly  allowable  in  such  cases.  So 
the  only  question  presented  for  our 
consideration  at  this  time  is  wheth- 
er funeral  expense  is  an  element  of 
damage  for  which  an  administrator 
of  an  estate  may  recover.  This  ex- 
penditure came  as  a  proximate  re- 
sult of  the  wrongful  act  of  the 
defendant  in  causing  death.  But 
death  is  inevitable.  It  comes  to  all. 
Undoubtedly  this  expense  is  one 
that  would  have  been  incurred  by 
this  estate  had  deceased  been  per- 
mitted to  live  out  his  expectancy. 
The  estate,  however,  is  called  to 
meet  it  now.  It  is  an  expenditure 
which  the  estate  was  required  to 
liquidate  out  of  the  funds  passing 
into  the  hands  of  the  administrator 
immediately  upon  his  death  and 
burial.  It  was  an  expense  made 
inunediately  necessary  by  the  negli-* 
gent  act  of  the  defendant.  Ordi- 
narily, the  wrongdoer  is  legally 
bound  to  reimburse  the  injured 
party,  or  his  estate,  for  all  danj- 
ages  which  come  as  a  proximate 
result  of  the  wrong.  Whatever 
measurable  injury  the  wrong  pro- 
duces, traceable  to  the  wrong  as 
its  proximate  cause,  the  wrongdoer 
in  law  and  in  good  conscience  ought 
to  be  called  upon  to  meet.  However, 
it  is  in  the  law  of  nature  that  all 
must  die,  and  we  assume  that  in  all 
Christian  countries  the  dead  receive 
decent  burial,  and  that  this  is  attend- 
ed with  some  expense  to  the  estate. 
We  assume  that  the  estate  of  Pat 
Brady  would  have  been  called  upon 


to  bury  him  and  pay  the  expenses 
incurred  in  such  burial  had  he  been 
permitted  to  live  out  his  exp^^ 
ancy,  and  we  assume  that  the  estate 
would  be  diminished  to  that  extent 
then.  We  must  assume  that  the 
funeral  expenses  and  burial  in  this 
case  were  the  proximate  result  of 
the  wrong  done  to  Patrick  during 
his  life.  This  expenditure  must  be 
met,  and  the  property  that  comes 
into  the  hands  of  the  administrator 
reduced  accordingly,  and  this, 
whether  death  comes  now,  or  wheth- 
er it  comes  later.  In  either  event 
the  estate  is  diminished  to  the 
amount  of  this  expense.  The  ques- 
tion then  is:  Sludl  the  person  who 
caused  this  expenditure  be  ciUled 
upon  to  reimburse  the  estate  for  it 
in  any  sum? 

This  expenditure  which  the  es- 
tate is  now  called  upon  to  m^e 
might  not  have  been  incurred  for 
many  years,  had  Pat  Brady  been 
permitted  to  live  out  his  expectancy. 
If  it  is  not  considered  against  this 
defendant,  the  estate  must  pay  it 
now,  though,  in  the  ordinary  course 
of  nature,  payment  might  be  post- 
poned many  years.  It  is  the  wrong- 
ful act  of  the  defendant  that  takes 
this  money  out  of  the  estate  now. 
What  is  the  wrong  that  is  done  to 
the  estate  for  which  compensation 
ought  to  be  made  ?  The  wrong  lies 
in  the  fact  that  the  wrongful  act  of 
the  defendant  has  compelled  the  es- 
tate to  make  an  expendituve,  which, 
in  the  ordinary  course  of  nature,  it 
would  not  be  required  to  make  per- 
haps for  nutny  years.  If  we  relieve 
the  defendant  of  all  liability  for  this 
expenditure,  we  place  a  burden  on 
the  estate  in  requiring  it  to  pay  now 
what  in  the  course  of  nature  it 
would  not'  be  required  to  pay  per- 
haps for  many  years.  There  there- 
fore is  some  loss  to  the  estate.  It 
has  suffered  some  wrong  from  the 
negligent  act  of  the  defendant. 
This  wrong  must  be  compensated 
for.  It  is  apparent  the  estate  has 
lost  the  use  of  the  money  which  it 
is  forced  to  expend  now  for  burial 
purposes.  The  use  of  the  money  is 
lost  to  the  estate  during  the  period 
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between  the  forced  death  and  the 

time  when,  in  the  oourbe  of  nature, 

the  estate  would  be  called  upon  to 

make  this  expenditure.  This,  at  legal 

interest,  might  or  might  not  affect 

the  amount  of  plaintiffs  recovery  in 

a  considerable  sum,  depending  upon 

the  expectancy  of  the  deceased  at 

the  time  of  his  death.    The  jury 

therefore  should  be 

wr^iTffnirdeatii   instructed    to    con- 
«-f«]k«Mi  sider  this  item   in 

expenses*  ^   ±.  xi. 

determmmg  the 
present  worth  of  what  plaintiff 
would  accumulate  and  save  to  his 
estate  if  permitted  to  live  out  his 
expectancy.  If  the  jury  be  not  al- 
lowed to  consider  this  item  at  all  in 
estimating  the  amount  which  the 
injured  party  is  entitled  to  recover 
from  the  wrongdoer,  there  certainly 
is  some  loss  to  the  estate  for  which 
no  compensation  is  made,  for  it  is 
apparent  that  even  though  death  is 
inevitable,  and  even  though  the  es- 
tate may,  at  some  time,  be  called  up- 
on to  incur  these  expenses,  the  fact 
that  it  is  called  upon  to  make  the 
expenditure  now,  long  before  the 
time  when  death  would,  under  nat- 
ural coiKlitions,  claim  the  deceased, 
with  its  incident  of  burial,  is  a  fair 
matter  to  be  considered  in  deturmin* 
ing  the-  amount  of  plaintiff's  recov- 
ery. 

As  to  hospital  and  doctor's  bills 
we  say  that  the  deceased  suffered 
physical  injuries  at  the  hands  of 
the  defendant.  These  injuries  sent 
him  to  the  hospital  for  care.  These 
injuries  made  it  necessary  to  em- 
ploy the  aid  of  physicians  and  sur- 
geons. There  is  no  assurance  that 
had  he  lived  out  his  expectancy  he 
.  would  have  ever  suffered  like  in- 
juries resulting  in  like  expenditures. 
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or  even  approximately  like  expendi- 
tures,  or   that   he  .i,o.pit«i 
would     ever     have  exp«M«e«  «k« 
suffered    the    inju-  *«^**"'  **"•• 
ries  that  called  upon  him  for  these 
expenditures.    These  were  properly 
allowed. 

The  court,  however,  erred  in 
allowing  the  full  amount  of  expendi- 
tures for  funeral  and  burial.  It 
should  have  instructed  the  jury  that 
this  expenditure  is  an  element  to  be 
considered  by  the  jury  in  determin- 
ing the  present  worth  of  that  which 
the  plaintiff  would,  if  permitted  to 
live  out  his  expectancy,  have  ac- 
cumulated and  left  to  his  estate. 
They  should  consider  that  these  ex- 
penses were  forced  upon  the  estate 
in  anticipation  of  a  time  when,  in 
the  course  of  nature,  they  would  be 
incurred. 

We  find  the  decisions  of  other 
states  not  in  harmony  on  this  ques- 
tion. 

For  the  error  pointed  out,  the  case 
is  reversed. 

Ladd,  Ch.  J.,  and  Preston,  Salin- 
ger, and  Stevens,  JJ.,  concur. 

Weaver  and  Evans,  JJ.,  dissent. 


note. 

• 

The  question  as  to  the  measure  of 
damages  for  death  ia  an  action  for  the 
benefit  of  the  decedent's  estate  is  the 
subject  of  a  note  appended  to  Flouda 
East  Coast  R.  Co.  v.  Hates,  post,  1814. 
Subdivision  IV.  of  this  note  deals  with 
the  question  considered  in  the  report^ 
ed  cases  (Brady  v.  Haw)  ante,  1306,  as 
to  the  right  to  include  the  funeral  ex- 
penses of  the  deceased  as  an  element 
of  damage,  to  his  estate.  A  reference 
to  this  note  will  indicate  that  the  cases 
are  not  in  harmony  upon  the  matter. 
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FLORIDA  EAST  COAST  RAILWAY  COMPANY,  PIff •  in  Err., 

V. 

H.  W.  HAYES,  Admr.,  etc.,  of  M.  S.  Hayes,  Deceased. 

Florida  Supreme  Court  ^  Feht*tiary  11,  1914. 

(67  Fla.  101,  64  So.  504.)  , 

Damasres  —  death  —  suffering. 

1.  Under  the  statute  the  damages  that  may  be  recovered  by  the  admin- 
istrator of  a  person  for  the  wrongful  death  of  the  decedent  do  not  include 
and  have  no  relation  to  physical  or  other  suffering  of  the  decedent  or  his 
relatives,  or  to  the  claims  of  anyone  for  present  or  future  support  or 
solatium.  The  administrator  may  recover  only  the  present  monetary 
worth  of  the  decedent's  life  to  an  estimated  prospective  estate,  to  com- 
pensate for  the  estate  that  the  decedent  probably  would  have  accumulated 
to  leave  at  his  death. 

[See  note  on  this  question  beginning  on  page  1314.] 


New  trial  —  failure  to  follow  instruc- 
tions, 

2.  Where  a  finding  of  legal  liability 
under  the  pleadings  has  substantial 
basis  in  competent  evidence  adduced 
at  the  trial,  but  it  is  obvious  that,  in 
determining  the  amount  of  the  verdict, 
the  jury  were  not  governed  by  the  evi- 
dence or  the  proper  charges  of  the 
court  thereon,  or  by  any  reasonable 
estimates  or  computations,  and  the 
amount  awarded  is  manifestly  inade- 
quate or  excessive,  it  is  the  duty  of 
the  court  to  grant  a  new  trial,  that 
the  error  in  the  verdict  may  be  reme- 
died, and  justice. administered  in  due 
course  of  law.  In  proper  cases  a  re- 
mittitur may  be  permitted. 

[See  20  R.  C.  L.  272,  282.] 

R^nittitur  —  allowance  —  interfer- 
ence with  judgment  of  jury- 

3.  In  permitting  a  remittitur  of  the 
portion  of  the  judgment  for  damages 

Headnotes  1-8  Per  Curiam. 


regarded  as  excessive,  the  court  does 
not  substitute  its  judgment  for  that 
of  the  jury,  but  merely  indicates  the 
amount  the  court  would  not  pronounce 
excessive;  and  the  privilege  of  a  re- 
mittitur is  given  to  avoid  further  liti- 
gation. 

ISee  20  R.  C.  L.  316.] 

New  trial  —  grant  by  court  —  inva- 
sion of  constitutional  right. 

4.  The  granting  of  a  new  trial  by  a 
court  does  not  invade  the  constitution- 
al right  of  trial  by  jury. 

Damages  —  for    death    of    child  — 
amount. 

5.  An  award  of  $15,000  for  death  of 
a  boy  with  a  life  expectancy  of  about 
forty  years,  after  reaching  majority, 
is  excessive  by  all  above  $2,000,  al- 
though he  wafii  active,  with  good  indus- 
trious habits. 

[See  8  R.  G.  L.  850.] 


Error  to  the  Circuit  Court  for  Duval  County  (Simmons,  J.)  to  review 
a  judgment  in  plaintiff's  favor  in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  death  of  plaintiff's  intestate.  Affirmed  on  condi- 
tion. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Alex  St.  Clair-Abrams  for  plain-  §§  3145  and  3146  of  the  General 
tiff  in  error.  Statutes  of  Florida,  to  recover  for 

Messrs.  A.  H.  King  and  Roswell  the  wrongful  death  of  said  infant 
King  for  defendant  m  error. 

Per  Curiam : 

This  writ  of  error  was  taken  to  a 
judgment  obtained  by  the  adminis- 
trator of  M.  S.  Hayes,  deceased,  an 
infant,  in  an  action  brought  under 


such  damages  as  the  party 
entitled  to  sue  may  have  sustained 
by  reason  of  the  death  of  the  party 
killed." 

The  assignments  of  error  predi- 
cated upon  the  overruling  of  a  de- 
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murrer  to  the  declaration,  and  upon 
the  denial  of  a  motion  for  a  directed 
verdict  in  favor  of  the  defendant  be- 
low, are  sufficiently  covered  by  the 
discussion  of  similar  questions  in 
Florida  East  Coast  R.  Co.  v.  Hayes, 
66  Fla.  589,  64  So.  274. 

The  declaration  alleges  actionable 
negligence,  and  the  demurrer  there- 
to was  properly  overruled.  As  there 
is  evidence  upon  which  the  jury 
could  legally  find  for  the  plaintiff, 
the  court  correctly  refused  to  give 
an  affirmative  charge  for  the  de- 
fendant. 

The  jury  returned  a  verdict  of 
liability  against  the  defendant,  and 
the  finding  of  liability  does  not  ap- 
pear to  be  wholly  without  legal  ba- 
sis in  the  evidence.  It  is,  therefore, 
necessary  to  determine  the  proper 
inile  for  the  measure  for  damages 
recoverable  under  the  statute  in  an 
action  brought  by  an  administrator 
as  the  legal  representative  of  the 
estate  of  a  deceased  minor,  in  order 
to  adjudicate  the  questions  present- 
ed as  to  the  propriety  of  the  amount 
of  the  judgment.  The  object  of  the 
statute  giving  the  right  of  action  is 
compensation  to  those  who  have 
sustained  damages  or  loss  by  reason 
of  the  death  of  a  person  caused  by 
the  fault  of  another.  By  the  terms 
of  the  statute,  giving  a  right  of  re- 
covery that  did  not  exist  at  com- 
mon law,  the  administrator  of  the 
decedent  cannot  maintain  an  action, 
unless  the  decedent  left  no  husband 
or  wife  and  no  minor  child,  and  no 
other  person  dependent  on  him  for 
support.  A  husband  or  wife,  a  mi- 
nor child,  and  a  dependent  person 
each  occupies  his  or  her  particular 
intimate  personal  relation  of  de- 
pendaice  during  the  life  expectancy, 
and,  by  the  wrongful  death,  such 
husband  or  wife,  minor  child,  or  de- 
pendent person  sustains  loss  or  dam- 
age that  is  not  wholly  monetary,  but 
such  as  is  peculiar  to  the  relation 
that  existed,  and  that  is  concurrent 
with  the  life  expectancy.  See  Flori- 
da €.  &  P.  R.  Co.  V.  Foxworth,  41 
Fla.  1,  79  Am.  St.  Rep.  149,  26  So. 
388.  But  the  administrator,  as  the 
legal   representative   of  the   dece- 


dent's estate,  can  sustain  no  loss  or 
damage  by  reason  of  the  wrongful 
death,  except  the  pecuniary  value  of 
the  life  to  the  prospective  estate  of 
the  decadent,  which  damage  or  loss 
does  not  include,  and  has  no  rela- 
tion to,  physical  or    Damage— 

other  suffering  of  death- 
the  decedent  or  his  •''**'*"«• 
relatives,  or  to  claims  of  anyone  for 
present  or  future  support  or  sola- 
tium. Such  loss  or  damage  to  the 
estate  is  wholly  monetary,  and  any 
compensation  therefor,  after  the 
payment  of  debts,  passes  to  the 
decedent's  general  heirs  as  of  the 
end  of  his  life  expectancy,  to  com- 
pensate for  the  estate  that  the  dece- 
dent probably  would  have  accumula- 
ted to  leave  at  his  death  to  such 
general  heirs.  Louisville  &  N.  R. 
Co.  V.  Jones,  45  Fla.  407,  34  So.  246 ; 
Jacksonville  Electric  Co.  v.  Bowden, 
64  Fla.  461,  15  L.R.A.(N.S.)  451, 
45  So.  755 ;  Hively  v.  Webster  Coun- 
ty, 117  Iowa,  672,  91  N.  W.  1041, 
12  Am.  Neg.  Rep.  590 ;  McAdory  v. 
Louisville  &  N.  R.  Co.  94  Ala.  272, 
10  So.  507.  Where  the  decedent  was 
an  infant,  the  loss  or  damage  to  the 
estate  would  not  begin  until  after 
the  time  he  would  have  become  of 
age,  since,  under  the  statute,  the 
father  recovers  for  the  loss  of  his 
minor  child's  service  to  the  adult 
age,  as  well  as  for  the  mental  pain 
and  suffering  of  the  parents  caused 
by  the  infant's  wrongful  death. 
Florida  East  Coast  R.  Co.  v.  Hayes, 
supra;  Gen.  Stat.  1906,  §  3147. 

Where  the  infant  leaves  no  hus- 
band or  wife,  and  no  minor  child, 
and  no  person  dependent  on  him  or 
her  for  support,  the  administrator 
of  the  deceased  infant's  estate  may» 
under  the  statute,  maintain  an  ac- 
tion to  recover  ''such  damages"  ks 
the  estate  ''may  have  sustained  by 
reason  of  the"  wrongful  death ;  and 
the  proper  measure  of  such  damages 
is  the  present  worth  of  the  dece- 
dent's life  to-  an  estimated  prospec- 
tive estate  that  he  probably  would 
have  earned  and  saved  after  becom- 
ing of  age,  and  during  his  life  ex- 
pectancy, to  be  left  at  his  death. 
A    determination    of    the    proper 
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amoant  of  such  damages  requires 
a  consideration  of  the  contingency 
whether  the  decedent  probably 
would  have  lived  to  become  of  age 
and  to  some  given  time  afterwards, 
as  well  as  an  estimate  of  the  value 
of  the  estate  he  probably  would  have 
earned  and  saved  after  he  would 
have  become  of  age,  and  would 
probably  have  left  at  the  end  of  his 
life  expectancy,  and  also  an  estimate 
of  the  present  money  value  of  the 
decedent's  life  to  the  estimated  pro- 
spective estate.  In  making  this 
determination,  no  exact  rule  of  rea- 
soning or  computation  is  afforded  by 
law,  but  the  jury  have  no  arbitnury 
discretion.  The  finding  should  be 
the  result  of  a  fair  consideration  of 
all  the  matters  that  should,  under 
the  circumstances  of  the  particular 
case,  properly  enter  into  the  esti- 
mate and  computation.  Among  oth- 
er propw  dements  that  may  be 
considered  are  the  age,  mentid  ca- 
pacity, habits  of  life,  and  industry, 
and  thrift,  means,  business,  earn- 
ings, health,  probable  duration  of 
life,  skill,  and  environment,  and  rea- 
sonable expectations  of  the  dece- 
dent If  the  jury  find  that  the 
deceased  infant  probably  would  have 
lived  to  some  given  period  after  he 
would  have  become  of  age,  and  abo 
find  an  estimated  value  of  an  estate 
he  probably  would  have  accumula- 
ted and  left  for  distribution  among 
his  heirs  at  the  end  of  his  life  ex- 
pectancy, the  present  money  value 
of  the  decedent's  life  to  his  esti- 
mated prospective  estate  may  be 
ascertained  with  some  degree  of  ac- 
curacy as  a  practical  or  mathemati- 
cal proposition.  In  cases  of  this 
character,  it  is  left  for  the  jury,  in 
the  fair  exercise  of  a  sound  discre- 
tion, in  the  light  of  all  the  informa- 
tion pirop^ly  available^  to  ascertain 
and  fix  the  probable  amount  of  the 
damage  sustained  by  the  plaintiff, 
or  by  those  whom  he  represents^ 
^^reserving  at  all  times  the  authority 
of  the  court  to  guard  against  maoi- 
fest  injustice  by  way  of  excessive 
estimates/'  See  Jacksonville  Elec- 
tric Co.  V.  Bowden,  54  Fla.  461,  16 
L.R.A.(N.S.)  451,  45  So.  755;  An- 


drews V.  Chicago,  M.  &  St.  P.  R.  Co. 
86  Iowa,  677,  53  N.  W.  399 ;  Wheelan 
V.  Chicago,  M.  &  St.  P.  R.  Co.  85 
Iowa,  167,  52  N.  W.  119;  Walters 
V.  Chicago,  R.  I.  &  P.  R.  Co.  36  Iowa, 
458 ;  Sherman  v.  Western  Stage  Co. 
24  Iowa,  515;  18  Cyc.  366.  The 
plaintiff  has  the  burden  of  adducing 
prop^  evidence  from  which  the  jury 
may  find  ''such  damages  as  the" 
de(^«at's  proapective  estate  "may 
have  sustained  by  reason  of  the 
death."  When  future  expectations 
are  to  be  compensated  by  anticipat- 
ed present  recoveries,  the  plaintiff 
is  entitled  to  only  the  present  value 
of  such  future  expectations. 

In  effect,  the  court  instructed  the 
jury,  if  they  find  for  the  plaintiff, 
to  award  such  sum  as  the  evidence 
shows  the  decedent  would  probably 
have  accumulated  during  his  life  ex- 
pectancy from  his  probable  earnings 
after  he  would  have  reached  the  age 
of  twenty-one  years,  reduced  to  a 
money  value,  and  its  present  worth 
be  given  as  damages ;  and  also  that, 
if  the  decedent  and  the  defendant 
were  both  at  fault,  the  plaintiff  may 
recover,  but  the  damage  should  be 
diminished  in  proportion  to  the  dece- 
dent's fault. 

The  statute  requiires  the  appel- 
late court  to  review  orders  denying 
new  trials,  and  to  reverse  or  affirm 
the  judgments  of  trial  courts  as  may 
be  right,  or  to  give  judgment  as  the 
court  below  ought  to  have  given,  or 
as  it  may  appear  according  to  law. 
Gen.  Stat.  1906,  §§  1693, 1694, 1707. 
The  7th  Am^ment  to  the  Federal 
Constitution  is  not  applicable  to 
state  courts,  though  it  "'is  eontral- 
ling  in  the  Feder^  courts.''  Slocirai 
V.  New  York  L.  Ins.  Go.  228  U.  S. 
364,  57  L.  ed.  879,  38  Sup.  Gt  Rep. 
528,  Ann.  Gas.  1914D,  1029.  In 
granting  a  new  trialt 

the  OQurt  does  not  i!!!^}*t^rL.^^^ 
mvaile  tne  ngut  of  laviMiMi  ^t 
trial    by    jury    se-  SSX?*'"^"** 
eared  by  the  state 
Constitution,  sinee  a  new  trial  in 
cases  as  at  common  law  is  by  a  jvary, 
unless  it  is  waiyed.    The  purpose 
of  granting  a  sew  trial  is  to  correct 
any  errors  oecuniiigin  ttie  proceed- 
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ingB,  includiaflr  errors  in  the  verdict. 
Where  a  finding  of  legal  liability  un- 
der the  pleadingB  has  substantial 
basis  in  competent  evidence  adduced 
at  the  trials  but  it  is  obvious  that, 

Kew  trii-  ^  deternunmg  the 

faiivM  f  foiww  amount  of  the  ver- 

not  governed  by  the  evidence  or  the 
proper  charges  of  the  court  thereon, 
or  by  any  reasonable  estimates  or 
computations,  and  the  amount 
awarded  is  manifestly  inadequate  or 
excessive,  it  is  the  duty  of  the  oourt 
to  grant  a  new  trial,  that  the  error 
in  the  verdict  may  be  remedied,  and 
justice  administered  in  due  course 
of  law. 

The  judgment  is  for  $15,000,  ob- 
tained more  than  five  years  before 
the  decedent  would  have  attained 
his  majority  had  he  lived,  and  he 
could  not  have  begun  to  earn  an  es- 
tate until  after  he  b^^ame  of  age, 
because  his  services  prior  to  his 
majority  belonged  to  his  father,  and 
the  value  thereof  is  recoverable  by 
the  father,  under  the  statute.  Flori- 
da East  Coast  R.  Co.  v.  Hayes,  66 
Fla.  589,  64  So.  274.  The  deceased 
was  thirteen  years  and  five  months 
old  at  his  death,  May  28,  1911,  and 
there  is  evidence  that  he  had  a  life 
expectancy  of  forty-six  years  and 
three  months ;  that  he  was  an  active 
boy,  with  good,  industrious  habits, 
and  was  earning  $5  a  week,  or  more ; 
that,  when  compounded  periodically 
at  the  legal  rate  of  interest,  the  pres- 
ent value  of  $1,000  due  in  forty 
years  is  $46.02. 

Statistical  evidence  as  to  life  ex- 
pectancy, and  as  to  the  present  value 
of  a  prospective  future  estate,  is 
competent ;  and,  while  such  evidence 
does  not  control  the  reasonable  dis- 
cretion of  the  jury  in  making  proper 
estimates,  it  may  tend  to  show 
whether  the  amount  of  the  verdict 
is  reasonable  and  just.  If  $46.02, 
compounded  periodically  at  the  legal 
rate  of  interest,  is  the  present  value 
of  $1,000  as  of  the  end  of  forty 
years,  a  person's  life  expectancy, 
then  $15,000,  the  amount  of  the  ver- 
dict, is  equal  to  over  $300,000  as  of 
the   end    of   the   life   expectancy. 

7 


Even  if  the  present  value  of  $1,000 
as  of  the  end  of  forty  years  is  $100, 
instead  of  $46.02,  as  shown  by  the 
testimony,  $16,000  would  be  equal  to 
at  least  $150,000  at  the  end  of  forty 
years.  Or,  if  the  present  value  of 
$1,000  due  in  forty  years  is  $200, 
instead  of  $46.02,  then  $15,000 
would  be  equal  to  $75,000  at  the  end 
of  forty  years.  If  the  decedent 
would  probably  have  lived  ten  years 
from  the  date  of  the  verdict  in  1913, 
which  would  have  been  less  than  five 
years  after  he  would  have  become 
of  age  and  begun  to  earn  an  estate, 
$15,000,  the  amount  of  the  verdict, 
compounded  periodically  at  the  legal 
rate  of  interest,  would  in  ten  years 
be  equal  to  at  least  $30,-000;  or,  in 
twenty  years,  to  $60,000;  or,  in 
thirty  years,  to  $120,000;  or,,  in 
forty  years,  to  $240,000. 

Guided  by  the  evidence  and  by 
common  knowledge,  observation,  and 
experience  as  to  estates  ordinarily 
acquired  and  saved,  with  nothing 
shown  to  the  contrary,  it  cannot  rea- 
sonably be  conjectured  that  the 
decedent  would  probably  have  ac- 
cumulated such  a  large  estate  as  the 
verdict  implies.  But  it  is  manifest 
that  the  award  is  grossly  excessive, 
and  that  the  jury  did  not  duly  con- 
sider the  evidence,  or  the  charge  of 
the  court  thereon,  or  any  reasonable 
estimates,  in  making  their  finding 
of  the  damages  sustained  by  the  de- 
ceased minor  child's  prospective  es- 
tate, which,  but  for  his  wrongful 
death,  he  would  probably  have 
earned  and  saved  after  becoming  of 
age,  to  leave  at  the  end  of  his  life 
expectancy. 

It  must  be  assumed  from  the  ver- 
dict that  the  jury  found  that  the 
decedent  would  probably  have  lived 
to  become  of  age^  and  for  a  consider- 
able number  of  years  thereafter; 
but  the  amount  of  the  damages 
awarded  has  no  sub- 
stantial basis  in  the 
evidence  or  in  any 
reasonable  estimates,  and  is  not  in 
accord  with  the  applicable  charges 
of  the  court.  The  amount  of  the 
verdict  is,  therefore,  not  authorized 
by  law. 


Damasea— for 
dieath  of  child— 
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In  the  cases  cited  ib  support  of 
the  contentiea  that  the  vevdiot  is  net 
exceaeive,  the  adminieteiitor  wee  anu- 
thonsed  to  recover  for  all  benefleia- 
ricus,  including  the  widow,  miiior 
chikbrwo^  dependents,  or  others  har- 
ing  a  present  claim  to  support  from 
the  decedents  during  their  lile  ex- 
pectancies, and  the  decedoits  had 
established  earning  capacities  as 
adult  men,  while,  the  decedents  be- 
ing adults,  there  was  no  recovery  by 
a  parent  for  loss  of  services,  or  for 
mental  pain  and  suffering  because 
of  the  deatii  of  a  minor  child,  as  in 
the  case  here.  See  Florida  Ektst 
Coast  R.  Co.  V.  Hf^es,  supra* 

*To  the  end  of  saving  vexatious, 
expensive,  and  prolonged  litifptien," 
the  defendant  in  error  will  be  given 
the  privilege  of  entering  a  remit- 
titur of  the  amount  considered  ex« 
cessive.  In  this  practice  the  court 
is  not  ^'substituting  its  judgment 
for  that  of  the  jury,    .    .   .    for  this 

is  not  indicating 
?SIS!L-lV!!!r         what    amount    the 

interfereiuse  COUrt      WOUld      haVe 

r/iir;.*'"***     fl:iven,  but  only  such 

amount  as  it  would 
not  feel  at  liberty  to  pronounce  ex- 
cessive. Florida  R.  &  Nav.  Co.  v, 
Webster,  26  Fla.  394,  5  So.  714; 
Florida  C.  &  P.  R.  Co.  v.  Foxworth, 
45  Fla.  278,  34  So.  270;  Savannah, 
F.  &  W.  R.  Co.  V.  Davis,  25  Fla.  917, 
7  So.  29 ;  Florida  Southern  R.  Co.  v. 
Steen,  46  Fla.  313,  34  So.  571 ;  Flori- 
da C-  &  P.  R.  Co.  V.  Seymour,  44  Fla. 
657,  33  So.  424;  Turner  v.  Adams, 
39  Fla.  86,  21  So.  575;  Amau  v. 
First  Nat  Bank,  86  Fla.  396, 18  So. 


790;  Gunning  v.  Heron,  2&  Fla.  846^ 
6So.  86ft;  Flbnda  Eaet  Coast  R.  Co. 
V.  SdnunachMT,  6S  Flku  137,  67  So. 
6«8;  Lewis  v.  Meghaiss*  30  Fla.  419, 
12  So.  19;  Harrell  v.  Dwreace,  9 
Fla.  4M ;  Atlantic  Coast  Line  R.  Co. 
V.  PipUn,  64  Fla.  24,  6»  So.  5Mw 

The  judgment  of  the  court  is  that 
if  the  defendant  in  error,  within 
thirty  days  after  the  mandate  of 
this  coufft  in  the  cause  is  filed  in  the 
court  below,  shall  enter  a  remittitur 
of  the  sum  of  $13,000  from  the  judg- 
ment as  of  the  date  of  its  rendition 
in  the  Circuit  Court,  that  then  the 
residue  of  such  judgment,  amount- 
ing to  $2,000,  shall  stand  aflfamed, 
otherwise  the  entire  judgment  of 
the  Circuit  Court  .shall  be  reversed. 

Shackleford)  Ch.  J.,  and  Cockrell 
and  Whitfield,  JJ.,  concur. 

Hoeber  and  Teller,  JJ.,  concur- 
ring in  the  result: 

While  we  still  adhere  to  the  views 
expressed  in  our  dissenting  opin- 
ions in  the  case  of  Jacksonville  Elec- 
tric Co.  v.  Bowden,  54  Fla.  461,  16 
L.R.A.(N.S.)  451,  45  So.  756,  as  to 
the  measure  of  damages  to  an  ad- 
ministrator suing  for  a  death  by 
negligence,  yet,  in  order  to  end  vex- 
atious and  prolonged  litigation,  we 
agree  to  the  judgment  announced  in 
the  opinion  of  the  court.  This  same 
plaintiff,  suing  on  his  own  behalf  as 
the  father  of  the  deceased,  recov- 
er^ a  judgment  for  a  large  amount 
against  this  same  defendant  for  the 
death  of  this  same  child,  and  we 
think  thQ  litigation  should  end. 


ANNOTATION. 


Measure  of  damages  for  death  in  actioB  for  beneiit  of  deeedenft  estate. 


L  General  rule: 

a.  Pecuniary  loas  to  estate,  1815. 

b.  Pecuniary  loes  to  relatives,  1317. 
XL  As  to  whether  basis  for  eomputation 

of  pecuniary  loss  is  damage  suffered 
by  injured  person  or  loss  from  his 
death,  1318. 
III.  Computation    of    damage    from    de- 
stroyed earning  capacity: 
a.  In  general,  1322. 


Ill^-eontinoed. 

b.  Gross  earnings,  1822. 

c.  Net  earnings,  ).82i. 

d.  Accumulatiaas,  1326t 

e*  Other  consideration,  }.329. 

IV.  Pain  and  suffering,  1332. 
V.  Expense     of    sickness    and    death, 
1334. 

VI.  Where  deceased  mm  a  married  wom- 
an,  1834. 
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The  present  note,  as  ffldieated  by 
the  title,  is  devoted  to  the  measure 
of  damaire  in  actions  nnder  Su^va^l 
Statutes  for  benefit  of  the  estate  ^here 
a  pei^son  dies  as  a  result  of  iiijuries 
ne^Hirently  inflietetf.  As  to  the  fneas- 
ure  of  damage,  where  the  action  is 
commenced  by  the  injured  person  in 
his  lifetime  and  is  revived,  see  h6te 
appended  to  Murray  v.  Omaha  Trans- 
fer Co.  post,  134S.  For  a  consideration 
of  the  question  as  to  the  basis  for  as- 
sessfnif  th6  pecuniary  loss  16  th6  es- 


benefit  of  his  statutory  benefiqi^ 
aries. 

It  may  be  said,  however,  that  the  dif- 
ferent statutes  authorizing  the  recov- 
ery in  behalf  of  the  estate  of  deceased 
persons,  of  damages  for  personal  in- 
juries, are  intended  to  permit  the  i^e- 
covery  merely  for  the  pecuniary  loss 
resulting  to  the  estate  from  the  in- 
jury complained  of,  and  the  damages 
are  confined  to  compensation  for  such 
pecuniary  loss. 

United  States.— Holmes  v.  Oregoji  & 
C.  R.  Co.  (1881)  6  Sawy.  275,  6  Fed. 


tate   of  a   deceased   infant   for  the   '523;  Morris  v.  Chicago,  M.  &  St.  P. 


latter's  wrongful  death,  see  note  ap- 
pended to  Dimitri  v.  Cienci,  post,  1336. 
It  will  be  observed  that  the  question 
under  consideration  is  quite  distinct 
from  the  question  as  to  the  measure 
of  damages  under  statutes  permitting 
recovery  for  the  pecuniary  loss  to  a 
specified  class  of  beneficiaries. 


1.  Cfeneral  rule. 


•4 


a.  Pecuniary  loss  to  estate. 

In  assessing  the  damages  to  'the  es- 
tate of  a  deceased  person  for  his  neg- 
ligent or  wrongful  death,  the  basis  of 
the  computation  of  the  damage  is  very 
largely  affected  by  the  language  of 
the  statute  authorizing  the  action.  In 
this  regard  there  are  special  statutes 
which  are  construed  to  require  either 
a  very  limited  or  an  enlarged  measure 
of  damages.  These,  however,  are  the 
exceptions,  for  in  general  the  statute 
merely  provides,  in  substance,  for  the 
survival  of  the  cause  of  action  or  a 
pending  action  which  the  deceased 
had.  These  General  Survival  Statutes 
are  construed  in  some  jurisdictions 
to  furnish  the  exclusive  remedy  for  the 
recovery  of  damages  for  a  negligent 
or  wrongful  killing;  while  in  other 
jurisdictions  they  are  construed  to 
furnish  a  remedy  concurrent  with  that 
given  by  other  statutes,  authorizing 
a  recovery  in  behalf  of  certain  bene- 
ficiaries. It  is  obvious  that  where  a 
statute  is  construed  to  provide  a  rem- 
edy which  is  exclusive,  the  measure 
of  damages  recoverable  in  behalf  of 
the  estate  should  not  be  the  same  as 
that  recoverable  under  statutes  which 
are  construed  to  provide  concurrent 
remedies,  one  for  the  benefit  of  the 
estate  of  the  decedent,  and  one  for  the 


R.  Co.  (1886)  26  Fed.  22;  Ladd  v.  Fos- 
ter  (1887)  31  Fed.  827;  Holland  v. 
Brown  (1888)  13  Sawy.  284,  35  Fed. 
43;  Kelley  v.  Central  R.  Co.  (1883) 
48  Fed.  663 ;  Linss  v.  Chesapeake  &  O. 
R.  Co.  (1899)  91  Fed.  964;  Jennings 
V.  Alaska  Treadwell  Gold  Min.  Co. 

(1909)  95  C.  C.  A.  388, 170  Fed.  146. 
Alabama. — ^Tutwiler  Coal,  Coke  &  I. 

Co.  V.  Enslen  (1900)  129  Ala.  336,  30 
So.  600. 

Arizona. — De  Amado  v.  Friedman 
(1907)  11  Ariz.  56,  89  Pac.  588; 
Phoenix  R.  Co.  v.  Landis  (1910)  13 
Ariz.  80,  108  Pac.  247,  rehearing  in 

(1910)  13  Ariz.  279,  112  Pac.  844,  af- 
firmed in  (1913)  231  U.  S.  578,  68 
L.  ed.  377,  34  Sup.  Ct.  Rep.  179. 

Connecticut. — Broughel  v.  Southern 
New  England  Teleph.  Ck).  (1901)  73 
Conn.  6l4,  84  Am.  St.  Rep.  176,  48  Atl. 
751;  Wilmot  v.  McPadden  (1906)  79 
Conn.  367,  19  L.R.A.(N.S.)  1101,  65 
Atl.  157 ;  Farley  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1913)  87  Conn.  328,  87  AtU 
990;  Kling  v.  Torello  (1913)  87  Conn. 
301,  46  L.R.A.(N.S.)  930,  87  Atl.  987; 
Lane  v.  United  Electric  Light  ft  Water 
Co.  (1915)  90  Conn.  85,  L.R.A.1916C» 
808,  96  Atl.  155. 

Delaware. — Macf  eat  v.  Philadelphia, 
W.  &  B.  R.  Co.  (1904)  5  Penn.  52,  62 
Atl.  898;  Skonieczny  v.  Churchman 
(1905)  7  Penn.  226,  78  Atl.  634;  Short 
V.  Philadelphia,  B.  &  W.  R.  Co.  (1908) 
7  Penn.  108,  76  Atl.  363. 

Florida. — Florida  East  Coast  R.  Co. 
V.  Hayes  (reported  herewith)  ante, 
1310;  Jacksonville  Electric  Co.  v.  Bow- 
den  (1907)  54  Fla.  461,  15  L.R.A. 
(N.S.)  451,  45  So.  755. 

Iowa. — Donaldson  v.  Mississippi  & 
M.  R.  Co.  (1865)  18  Iowa,  280,  87  Am. 
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Dec.  391;  Walters  v.  Chicago,  R.  1.  & 
P.  R.  Co.  (1873)  86  Iowa,  458;  Muldow- 
ney  y.  lUinoiB  C.  R.  Co.  (1873)  36  Iowa, 
462;  Rose  v.  Des  Moines  Valley  R. 
Co.  (1874)  39  Iowa,  246;  Hibbs  v. 
Chicago  &  S.  W.  R.  Co.  (1874)  39  Iowa, 
342;  Lawrence  v.  Bimey  (1875)  40 
Iowa,  377;  Walters  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1875)  41  Iowa,  71;  Simon- 
son  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1878) 
49  Iowa,  87;  Brown  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1884)  64  Iowa,  652,  21  N. 
W.  193;  Beems  v.  Chicago,  R.  L  &  P. 
R.  Co.  (1885)  67  Iowa,  435,  25  N.  W. 
693 ;  Dwyer  v.  Chicago,  St  P.  &  O.  R. « 
Co.  (1892)  84  Iowa,  479,  86  Am.  St. 
Rep.  322,  51  N.  W.  244;  Kinser  v.  Soap 
Creek  Coal  Co.  (1892)  85  Iowa,  26,  51 
N.  W.  1151 ;  Wheelan  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1892)  85  Iowa,  167,  52 
N.  W.  119;  Spaulding  v.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  (1896)  98  Iowa,  205, 
67  N.  W.  227;  Hively  v.  Webster  Coun- 
ty (1902)  117  Iowa,  672,  91  N.  W.  1041, 
12  Am.  Neg.  Rep.  590;  Hammer  v. 
Janowitz  (1906)  131  Iowa,  20,  108  N. 
W.  109,  20  Am.  Neg.  Rep.  324;  Kelly 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1908) 
138  Iowa,  273,  128  Am.  St.  Rep.  195, 
114  N.  W.  536;  Grace  v.  Minneapolis 
&  St.  L.  R.  Co.  (1911)  153  Iowa,  418, 
183  N.  W.  672;  NicoU  v.  Sweet  (1913) 
163  Iowa,  683,  L.R.A.1918C,  1099,  144 
N.  W.  615,  Ann.  Cas.  1916C,  661; 
Korab  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1913)  165  Iowa,  1,  146  N.  W.  765, 
Ann.  Cas.  1916E,  637;  Hough  v.  Illi- 
nois C.  R.  Co.  (1914)  169  Iowa,  224, 
149  N.  W.  885. 

Kansas.— Kansas  P.  R.  Co.  v.  Cutter 
(1877)  19  Kan.  88,  9  Am.  Neg.  Gas. 

355. 

Kentacky.r-Bowler  ▼.  Lane  (1860) 
8  Met.  311 ;  Louisville,  C.  &  L.  R.  Co. 
Y.  Case  (1873)  9  Bush,  728;  Louisville 
&  N.  R.  Co.  V.  Graham  (1896)  98  Ky. 
688,  34  S.  W.  229;  Chesapeake  &  O. 
B.  Co.  V.  Lang  (1896)  100  Ky.  221,  38 
S.  W.  503,  40  S.  W.  451,  41  S.  W.  271; 
Louisville  &  N.  R.  Co.  v.  Kelly  (1897) 
100  Ky.  421,  38  S.  W.  852,  40  S.  W. 
452,  1  Am.  Neg.  Rep.  249;  Louisville 
&  N.  R.  Co.  V.  Eakin  (1898)  103  Ky.  465, 
45  S.  W.  529,  46  S.  W.  496,  47  S.  W. 
872;  Louisville  &  N.  R.  Co.  v.  Clark 
(1899)  105  Ky.  571,  49  S.  W.  323; 
Louisville  &  N.  R.  Co.  v.  Creighton 


(1899)  106  Ky.  42,  50  S.  W.  227;  Louis- 
ville A  N.  R.  Co.  V.  Taaffe  (1899)  106 
Ky.  535,  50  S.  W.  850;  LouisviUe  &  N. 
R.  Co.  V.  Hays  (1910)  —  Ky.  — ,  128 
S.  W.  289;  Louisville  &  N.  R.  Co.  v. 
Engleman  (1911)  146  Ky.  19,  141  S. 
W.  374;  Illinois  C.  R.  Co.  v.  Dallas 
(1912)  150  Ky.  442, 150  S.  W.  536;  Chi- 
cago,  St.  L.  &  N.  0.  R.  Co.  v.  Bene- 
dict (1918)  154  Ky.  675,  159  S.  W. 
526;  Louisville  &  N.  R.  Co.  v«  Morris 
(1892)  14  Ky.  L.  Rep.  466,  20  S.  W. 
539;  Louisville  &  N.  R.  Co.  v.  Ward 
(1898)  19  Ky.  L.  Rep.  1900,  44  S.  W. 
1112;  Louisville  &'N.  R.  Ck).  v.  Milet 
(1898)  20  Ky.  L.  Rep.  532,  46  S.  W. 
498;  Southern  R.  Co.  v.  Barr  (1900) 
21  Ky.  L.  Rep.  1615,  55  S.  W.  900; 
Southern  R.  Co.  v.  Evans  (1901)  23 
Ky.  L.  Rep.  568,  63  S.  W.  445;  Louis- 
ville &  N.  R.  Co.  V.  Tucker  (1902)  23 
Ky.  L.  Rep.  1929,  65  S.  W.  453;  Chesa- 
peake &  O.  R.  Co.  V.  Dupee  (1902)  23 
Ky.  L.  Rep.  2349,  57  S.  W.  15;  Louis- 
ville  &  N.  R.  Co.  v.  Sullivan  (1903)  25 
Ky.  L.  Rep.  854,  76  S.  W.  535;  Big 
Hill  Coal  Co.  V.  Abney  (1907)  30  Ky. 
L.  Rep.  1304,  101  S.  W.  394. 

Michigan. — ^Kyes  v.  Valley  Teleph. 
Co.  (1903)  132  Mich.  281,  93  N.  W. 
623,  13  Am.  Neg.  Rep.  340;  Olivier  v. 
Houghton  County  Street  R.  Co.  (1908) 

134  Mich.  367,  104  Am.  St,  Rep.  607, 
96  N.  W.  43^  3  Ann.  Cas.  53,  later  ap- 
peal in  (1904)  138  Mich.  242,  101  N. 
W.  530;  Davis  v.  Michigan  C.  R.  Co. 
(1907)  147  Mich.  479,  111  N.  W.  76; 
Gates  V.  Beebe  (1912)  170  Mich.  107, 

135  N.  W.  934. 

MisBissippL— Vicksburg  &  M.  R.  Go. 
V.  Phillips  (1887)  64  Miss.  693,  2  So. 
637. 

Montana. — ^Beeler  v.  Butte  &  L.  Cop- 
per Development  Co.  (1910)  41  Mont 
465,  110  Pac.  528;  Melzner  v.  North- 
em  P.  R.  Co.  (1912)  46  Mont.  162,  127 
Pac.  146. 

New  Hampshire. — Clark  v.  Man- 
chester (1883)  62  N.  H.  577;  Corliss  v. 
Worcester,  N.  &  R.  R.  Co.  (1885)  63 
N.  H.  404;  Carney  v.  Concord  Street 
R.  Co.  (1908)  72  N.  H.  364,  57  AU. 
218;  Imbriani  v.  Anderson  (1912)  76 
N.  H.  491,  84  Atl.  974. 

Oregon.— Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1891)  21  Or.  450, 
28  Pac.  497;  Wellman  v.  Oregon  Short 
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Line  &  U.  N.  R.  Co.  (1892)  21  Or.  680, 
28  Pac.  625. 

Pennsylvania. — Pennsylvania  R.  Co. 
V.  McCloskey  (1854)  23. Pa.  526,  12 
Am.  Neg.  Cas.  548 ;  Maher  v.  Philadel- 
phia Traction  Co.  (1897)  181  Pa.  391, 
37  Atl.  571,  3  Am.  Neg.  Rep.  85;  Mc- 
Cafferty  v.  Pennsylvania  R.  Co.  (1899) 
193  Pa.  339,  74  Am.  St.  Rep.  690,  44 
Atl.  435.  • 

Rhode  Island. — McCabe  v.  Narra- 
gansett  Electric  Lighting  Co.  (1905) 
27  R.  L  272,  61  Atl.  667;  Underwood 
V.  Old  Colony  Street  R.  Co.  (1911)  33 
R.  L  319,  80  Atl.  390. 

Tennessee. — Trafford  v.  Adams  Exp. 
Co.  (1881)  8  Lea,  96;  Nashville  &  C. 
R.  Co.  V.  Smith  (1882)  9  Lea,  470;  Chi- 
cago,  St.  L.  &  N.  0.  R.  Co.  v.  Pounds 
(1883)  11  Lea,  129. 

Vermont.  —  Bradley    v.    Andrews 

(1879)  51  Vt.  525. 

Wisconsin. — Herning  v.  Holt  (1913) 
153  Wis.  101,  140  N.  W.  1102. 
In  Holmes  v.  Oregon  &  C.  R.  Co. 

(1880)  6  Sawy.  262,  5  Fed.  523,  it  is 
held  that  where  the  statute  gives  the 
administrator  the  right  to  sue  for  the 
death  of  the  decedent,  the  measure  of 
damages  is  the  pecuniary  loss  to  the 
decedent's  estate  by  reason  of  his 
death;  Ladd  v.  Foster  (1887)  81  Fed. 
827,  holds  that  where  the  damages 
for  wrongful  death,  when  recovered, 
are  assets  of  the  estate  of  decedent, 
they  include  nothing  but  the  probable 
pecuniary  loss  to  the  estate  through 
his  death. 

In  Rose  v.  Des  Moines  Valley  R.  Co. 
(1874)  39  Iowa,  246,  it  is  held  that  the 
measure  of ,  damages  recoverable  by 
the  personal  representative  for  the 
wrongful  death  of  his  decedent  is  the 
amount  which  will  compensate  the  es- 
tate for  the  pecuniary  loss  sustained 
by  the  death  of  the  deceased. 

h.  Pecuniary  lo9s  to  reUitiveB. 

The  right  of  action  is  continuous 
with  the  right  of  the  deceased,  and 
hence  the  amount  of  recovery  is  the 
value  of  his  life  to  decedent's  estate, 
and  not  the  damage  to  his  beneficia- 
ries. Morris  v.  Chicago,  M.  &  St. 
P.  R,  Co.  (1885)  26  Fed.  22;  Ladd  v. 
Poster  (1887)  81  Fed.  827;  Holland 
T.  Brown  (1888)  18  Sawy.  284,  85  Fed. 


43;  Kling  v.  Torello  (1913)  87  Conn. 
301,  46  L.R.A,  (N.S.)  930,  87  Atl.  987 ; 
Trafford  v.  Adams  Exp.  Co.  (1881)  8 
Lea  (Tenn.)  96 ;  Nashville  &  C.  R^  Co. 
V.  Smith  (1882)  9  Lea  (Tenn.)  470; 
Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pounds 
(1883)  11  Lea  (Tenn.)  129;  Pennsyl- 
vania R.  Co.  V.  McCloskey  (1854)  23 
Pa.  526, 12  Am.  Neg.  Cas.  548 ;  McCabe 
V.  Narragansett  Electric  Lighting  Co. 
(1905)  27  R.  L  272,  61  Atl.  667. 

No  other  element  of  damages  can 
enter  into  or  constitute  a  part  of  the 
recovery  than  such  as  were  sustained 
by  the  deceased  himself,  and  for  which 
he  could  have  recovered  had  he  lived 
and  prosecuted  the  action,  and  hence 
loss  or  injuries  to  the  children  or  next 
of  kin  of  the  deceased,  occasioned  by 
his  death,  can  constitute  no  part  of 
.the  cause  of  action  or  element  of  re- 
covery by  the  personal  representative. 
Chicago,  St.  L.  &  N.  0.  R.  Co.  v.  Pounds 
(1883)  11  Lea  (Tenn.)  129. 

And  see,  to  the  same  effect,  Ladd  v. 
Foster  (1887)  31  Fed.  827,  holding 
that,  under  the  Oregon  statute  giving 
a  claim  to  the  administrator  of  a  per- 
son whose  death  is  caused  by  the 
wrongful  act  or  omission  of  another, 
the  damages,  when  recovered,  are  as- 
sets of  the  estate  of  the  deceased,  and 
must  be  administered  accordingly,  and 
hence  they  are  assessed  as  and  for  a 
pecuniary  injury  to  such  estate,  and 
not  for  the  sufferings  of  the  deceased, 
or  as  solace  for  the  wounded  feelings 
or  mental  anguish  of  the  survivors. 
In  Holland  v.  Brown  (1888)  18  Sawy. 
284,  85  Fed.  43,  it  is  held  that,  under 
the  Oregon  statute  giving  the  admin- 
istrator of  a  person  whose  death  is 
caused  by  the  wrongful  act  or  omission 
of  another  a  right  to  recover  dam- 
ages therefor,  the  damages,  when  re- 
covered, are  assets  of  the  estate,  and 
they  are  assessed  for  the  pecuniary 
injury  to  the  deceased  person's  estate 
caused  by  his  death.  Nothing  is  al- 
lowed for  the  sufferings  of  the  de- 
ceased, nor  as  a  solace  to  the  sur- 
vivors. And  Morris  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1885)  26  Fed.  22,  holds 
that,  in  an  action  by  the  administrator 
for  the  benefit  of  the  estate  of  the 
decedent,  the  Jury  cannot  award  dam- 
ages for  anguish  or  suffering  of  the 
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relatives  of  the  person  killed.  Penn- 
sylvania R.  Co.  V.  McCloskey  (1854) 
23  Pa.  626,  12  Am.  Neg.  Cas.  548,  also 
holds  that  the  value  of  the  life  lost 
is  the  basis  of  the  estimate  of  the  dam- 
ages, rather  than  the  injury  resulting 
from  it  to  the  survivor  entitled  to  sue, 
where  the  action  is  to  recover  damages 
to  the  estate  under  a  General  Sur- 
vival Statute. 

In  McCabe  v.  Narragansett  Electric 
Lighting  Co.  (1905)  27  R.  L  272,  61 
Atl.  667,  it  is  held  that  where  the  stat- 
ute provides  for  the  recovery  of  dam- 
ages by  the  personal  representative 
of  a  decedent  killed  by  the  wrongful 
act  of  another,  and  for  the  division  of 
these  damages:  first,  to  the  husband, 
or  widow  and  children,  if  any,  and  if 
not,  then  to  the  next  of  kin,  the  dam- 
ages recoverable  are  such  as  result 
to  the  estate  of  the  decedent  by  his* 
death,  and  do  not  include  damages  for 
loss  to  an  infant  child  of  the  parental 
care  of  the  father.  And  see  Dwyer  v. 
Chicago,  St.  P.  &  0.  R.  Co.  (1892)  84 
Iowa,  479,  35  Am.  St.  Rep.  322,  51  N. 
W.  244,  holding  that  the  measure  of 
damages  for  a  wrongful  death,  under 
the  Iowa  statute,  is  the  loss  to  the 
estate  of  the  decedent  in  a  pecuniary 
way  by  reason  of  his  death,  not  taking 
into  account  his  pain  and  suffering, 
or  the  grief  and  distress  of  his  family, 
or  the  loss  of  his  society.  To  the  same 
effect  is  Wheelan  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1892)  85  Iowa/  167,  52  N. 
W.  119. 

JJ.  A0  to  whmiher  Nw<«  for  computation 
of  pecuniary  Iom  is  dmnta^e  wufferod 
by  injured  person  or  loss  from  his 
death. 

As  pointed  out,  the  measure  of  dam- 
ages to  the  estate  of  a  deceased  for 
his  negligent  death  is  the  pecuniary 
loss  to  the  estate,  as  distinguished 
from  any  loss  to  his  relatives  or  de- 
pendents. The  rule  is  frequently  stat- 
ed that  this  loss  is  to  be  computed 
upon  the  basis  of  the  damage  to  the 
deceased  himself,  that  is,  the  amount 
the  deceased  might  have  recovered, 
had  he  survived  to  prosecute  the  ac- 
tion. This  rule,  howevek*,  has  received 
different  constructions,  and  is  of  but 
little  real  aid  in  determining  the 
amount  of  damage  to  be  awarded  in 


a  given  case.  Where  the  action  is  for 
the  benefit  of  the  estate  of  the  de- 
ceased, the  real  questions  presented 
regarding  the  amount  of  damage  are 
(1)  whether  or  not  the  pecuniary  loss 
to  the  estate  is  to  be  compute4  from 
the  time  of  the  injury,  or  begins  at 
the  time  of  the  death,  and  (2)  whether 
it  should  take  into  consideration  the 
life  expectancy  of  the  deceased,  or 
whether  the  computation  of  the  loss 
is  limited  to  the  time  intervening  be- 
tween the  date  of  the  injury  and  the 
death.  Upon  these  questions  the 
courts  are  not  in  harmony.  This  con- 
flict of  opinion,  as  heretofore  suggest- 
ed and  as  will  be  hereinafter  more 
specifically  pointed  out,  is  in  part  due 
to  the  fact  that  in  some  jurisdictions 
the  action  for  the  benefit  of  the  es- 
tate is  exclusive,  while  in  others  it  is 
concurrent  with'  an  action  for  the  ben- 
efit of  statutory  beneficiaries.  The 
conflict,  however,  is  not  entirely  trace- 
able to  this  source,  but  it  is,  appar- 
ently, in  part  due  to  the  tendency,  es- 
pecially of  the  earliei'  decisions,  to 
give  a  very  limited  conptruction  to  the 
Survival  Statutes,  and  to  hold  that 
thi^y  did  not  extend  the  right  to  the 
deceased  to  recover  damages  for  any 
loss  beyond  the  time  of  his  death. 

The  following  cases  hold  that,  in  as- 
aesaing  the  damages  to  the  estate  of 
a  decedent  for  his  wrongful  deatii, 
thare  shall  be  taken  into  account  the 
life  expectancy  of  the  deceased  as  it 
may  be  determined  by  the  jury  fwom 
the  evidence  in  the  case,  including 
mortality  tables : 

Unked  Stalea. — Holmea  v.  Oregon  k 
C.  R.  Co.  (1881)  6  Sawy.  276,  5  Fed. 
523 ;  Morris  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1885)  26  Fed,  22;  Ladd  v.  Foster 
(1887)  31  Fed.  827;  Kelley  v.  Central 
R.  Co.  (1883)  48  Fed.  663;  Linss  v. 
Chesapeake  &  0.  R.  Co.  (1899)  91  Fed. 
964;  Jennings  v.  Alaska  Treadwell 
Gold  Min.  Co.  (1908)  95  C.  C.  A.  388, 
170  Fed.  146. 

Connecticut.— New  York,  N.  H.  ft 
H.  R.  Co.  V.  Fair  Haven  &  W.  B.  Co. 
(1898)  70  Conn.  614,  40  Atl.  607,  41 
Atl.  169;  Kling  v.  Torello  (1913)  87 
Conn.  301,  46  L.R.A.(N.S.)  930,  87  AtL 
987 ;  Lane  v.  United  Electric  Light  ft 
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Water  Co.  (1915)  90  Conn.  36,  LJUL 
1916C,  808,  96  Atl.  165. 

FforiOa.— FLescDA  East  Coast  R.  Co. 
V.  HAYfiS  (reported  herewith)  ante, 
1310. 

G^oigia.  —  Atkinson  v.  Hardaway 
(1912)  10  Ga.  App.  389,  73  S.  £.  556. 

Iowa. — Simonson  v.  Chicago,  R.  L  & 
P.  B.  Co.  (1878)  49  Iowa,  87;  Stuimal- 
ler  V.  Clouffhly  (1882)  58  Iowa,  788, 
IS  N.  W.  55;  Kelly  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1908)  138  Iowa,  273,  128 
Am.  St.  Rep.  195, 114  N.  W.  536;  Grace 
T.  Minneapolis  &  St.  L.  R.  Co.  (1911) 
153  Iowa,  418,  133  N.  W.  672;  Hough 
y.  Illinois  C.  R.  Co.  (1914)  169  Iowa, 
224,  149  N.  W.  885. 

Michigan. — ^Kyes  v.  Valley  Teleph. 
Co.  (1903)  132  Mich.  281,  93  N.  W.  623, 
13  Am.  Neg.  Rep.  340;  Olivier  v. 
Houghton  County  Street  R.  Co.  (1903) 
134  Mich.  367,  104  Am.  St.  Rep.  607, 
^6  N.  W.  434,  3  Ann.  Cas.  53;  Davis 
V.  Michigan  C.  R.  Co.  (1907)  147  Mich. 
479,  111  N.  W.  76;  Gates  v.  Beebe 
(1912)  170  Mich.  107, 135  N.  W.  934. 

Montana. — ^Johnson   v.   Butte  &  S. 

Copper  Co.   (1910)   41  Mont.  158,  48 

L.R.A.(N.S.)  938, 108  Pac.  1057;  Beeler 

v.  Butte  &  If.  Copper  Development  Co. 

(1910)  41  Mont.  465,  110  Pac.  528. 

New  Hampshire. — ^Imbriani  v.  An- 
derson (1912)  76  N.  H.  491,  84  Atl. 
974. 

North  Carolina.  —  Mendenhall  v. 
North  Carolina  R.  Co.  (1898)  123  N. 
C.  278,  31  S.  E.  480;  Carter  v.  North 
Carolina  R.  Co.  (1905)  139  N.  C.  500, 52 
S.  E.  642 ;  Poe  v.  Raleigh  &  A.  Air  Line 
R.  Co.  (1906)  141  N.  C.  528,  54  S.  E. 
406;  Gerringer  v.  North  Carolina  R. 
Co.  (1907)  146  N.  C.  35,  59  S.  E.  152; 
Roberson  v.  Greenleaf  Johnson  Lum- 
ber Co.  (1911)  154  N.  C.  328,  70  S.  E, 
630;  Ward  v.  North  Carolina  R.  Co. 
(1912)  161  N.  C.  186,  76  S.  E.  717; 
Gurley  v.  Southern  Power  Co.  (1916) 
172  N.  C.  690,  90  S.  E.  943. 

Pennsylvania. — Pennsylvania  R.  Co. 

▼•  McCloskey   (1854)   23  Pa.  626,  12 

Am.  Neg.  Cas.  548. 

Rhode  •  Island.— Underwood  v.   Old 

Colony  Street  R.  Co.  (1911)  33  R.  L 
819,  80  Atl.  390. 

Upon  this  point,  the  court  in  Kling 
▼.  Torello  (1913)  87  Conn.  301,  46 
L.R.A.(N.S.)  930.  87  Atl.  987,  said: 
^*The  right  of  action  which  the  exec- 


utor or  administrator  is  permitted  to 
^rsue  is  not  one  which  springs  from 
the  de«th.  It  is  one  which  comes  to 
tile  representative  by  survival.  The 
right  of  recovery  for  the  death  is  as 
for  one  of  the  consequences  of  the 
wrong  inflicted  upon  the  decedent. 
The  amount  of  recovery  is  determined 
from  the  standpoint  of  the  deceased, 
and  not  from  that  of  the  statutory 
beneficiaries.  Its  measure,  within  the 
statutory  limitation,  is  the  value  of 
life  to  him  whose  life  has  been  cut  off. 
•  •  .  When  one,  as  the  result  of  in- 
juries inflicted,  suffers  during  life, 
and  death  later  results,  there  are  not 
two  independent  rights  of  action. 
There  is  but  one  liability,  and  that  is 
for  all  the  consequences  of  the  wrong- 
ful act,  including  the  death.  .  .  . 
There  cannot  be  two  recoveries.  .  '•  . 
If  the  injured  man  survives  to  recover, 
he  recovers  once  for  all;  if  he  died 
before  recovery,  his  executor  or  ad- 
ministrator stands  in  his  place.  The 
Survival  Statute  operates  to  transfer 
to  the  representative  the  right  of  ac- 
tion which  the  deceased  had  for  his 
sufferings  and  disability  during  life, 
while  Hie  death  enlarges  his  right  of 
recovery  by  permitting  an  award  of 
additional  damages  for  the  death  it- 
self, as  one  of  the  harmful  results  of 
the  wftmgful  act.  The  court  is  by 
the  statute,  as  it  was  not  by  "die  com- 
mon law,  authorized  to  take  that  event 
into  consideration,  as  it  might  any 
other  physical  development  conse- 
quent upon  the  injuries,  whether  oc- 
curring before  or  after  action  brought. 
The  new  event  is  not  regarded  as  one 
which  creates  a  cause  of  action,  but 
one  which  has  a  bearing  upon  the 
award  of  damages.  Instantaneous 
death  may  of  itself  bring  into  exist- 
ence a  right  of  action,  which  is  con- 
fined in  the  matter  of  recovery  to  the 
event  of  death.  ,  .  .  But  if  the 
death  is  not  instantaneous,  the  right  of 
action  is  not  so  confined.  It  reaches 
back  to  the  antecedent  harmful  re- 
sults, and  the  death  is,  by  force  of  the 
statute,  made  one  of  the  incidents  in 
the  story  of  results,  which  is  material 
in  a  determination  of  the  amount  of 
recovery  to  which  the  representative 
is  entitled.'' 
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It  has  been  held,  however,  that  only 
such  damage  can  be  recovered  in  be- 
half of  the  estate  of  the  deceased  as 
the  deceased  sustained  in  his  lifetime; 
that  nothing  can  be  allowed  for  the 
loss  of  his  life,  or  for  what  he  might 
have  earned  had  he  lived  longer.  The 
recovery  may,  however,  include  the 
loss  of  the  decedent's  earnings  be* 
tween  the  time  intervening  between 
the  injury  and  his  death.  Ramsdell  v. 
Grady  (1903)  97  Me.  819,  54  Atl.  763; 
Bancroft  v.  Boston  &  W.  R.  Corp. 
(1865)  11  Allen  (Mass.)  36;  Kennedy 
V.  Standard  Sugar  Refinery  Ck>.  (1878). 
125  Mass.  90,  28  Am.  Rep.  214. 

This  rule  has  been  based  upon  the 
language  of  the  statute  which  auth- 
orizes the  recovery  of  damage  for  the 
injury  to  the  deceased.  This  is  the 
point  made  in  Clark  v.  Manchester 
(1883)  62  N.  H.  577.  In  this  case  the 
court  said:  'The  rule  of  damages  de- 
pends upon  the  construction  to  be  giv- 
en to  the  Statute  of  1879,  the  question 
being  whether  damages  are  given  to 
the  surviving  relations  of  the  deceased 
for  the  loss  and  injury  to  them  from 
his  death,  or  for  the  injury  to  the  de- 
ceased which  caused  his  death;  wheth- 
er for  the  injury  resulting  from  death, 
or  for  the  injury  resulting  in  death. 
The  statute  is  that  the  executor  or  ad- 
ministrator may  recover  damages  for 
the  injury  when  the  person  injured,  if 
death  had  not  ensued,  would  have 
been  entitled  to  recover  damages.  The 
damages  are  for  the  widow  and  chil- 
dren, in  equal  shares;  and  if  there  be 
no  child,  wholly  to  the  widow;  and 
if  no  widow,  to  the  heirs  of  the  de- 
ceased according  to  the  law  regulating 
the  distribution  of  intestate  estates. 
In  this  case  the  father  of  the  deceased 
child  will  be  entitled  to  the  recovery. 
Prior  to  the  Statute  of  1879,  no  action 
for  an  injury  resulting  in  death  could 
be  maintained  unless  commenced  be- 
fore the  death  of  the  injured  person. 
The  right  of  action  for  personal  in- 
juries did  not  survive.  .  .  .  The 
English  Statute  of  1846,  known  as 
Lord  Campbell's  Act,  was,  in  its  first 
section  giving  the  right  of  action,  sub- 
stantially like  our  statute;  but  a  sec- 
ond section  provided  that  'in  every 
such  action  the  jury  may  give  such 


damages  as  they  may  think  propor- 
tional to  the  injury  resulting  from 
such  death  to  the  parties  respectively, 
for  whom  and  for  whose  benefit  such 
action  shall  be  brought.'  This  stat- 
ute, and  those  of  many  of  the  states 
which  have  copied  the  English  statute, 
expressly  provide  that  the  damages 
shall  be  for  the  loss  to  the  survivors 
resulting  from  death.  The  prospec- 
tive value  to  them  of  the  life  of  the 
deceased,  had  he  escaped  death,  is  the 
measure  of  damages  adopted  by  these 
statutes.  While  our  statute  reserves 
the  damages  recovered  for  the  benefit 
of  the  surviving  relations  of  the  de- 
ceased, it  omits  the  provision  for  as- 
sessing the  damages  upon  the  injury 
to  them  as  a  basis  of  recovery.  The 
ground  of  recovery  in  .our  statute  is 
the  injury  to  the  deceased  which  re- 
sulted in  or  caused  his  death.  'When 
the  death  of  a  person  is  caused  by  the 
wrongful  act  or  neglect  of  another, 
which,  if  death  had  not  ensued,  would 
have  entitled  the  person  injured  to  re- 
cover damages  therefor,  then,  on  the 
death,'  etc.,  'the  executor  or  adminis- 
trator may  recover  damages  for  the 
injury.'  From  a  reference  in  the  con- 
text to  the  'person  injured,'  and  by 
the  natural  interpretation  of  language, 
the  'injury'  must  mean  the  injury 
which  resulted  in  or  caused  the  death 
of  the  person.  Damages  are  given  for 
the  injury  the  same  as  they  would  have 
been  if  death  had  not  ensued,  and  that 
injury  must  be  the  injury  to  the  de- 
ceased preceding  and  resulting  in  his 
death." 

In  jurisdictions  where  statutes  in 
the  form  of  Lord  Campbell's  Act  and 
General  Survival  Statutes  are  con- 
strued to  provide  for  coexistent  rem- 
edies, which,  however,  do  not  permit 
of  the  recovery  of  double  damages  for 
the  same  wrongful  act,  there  is  recog- 
nized the  purpose  and  intent  of  the 
statutes  to  compensate  for  the  actual 
pecuniary  injury  inflicted  by  the 
wrongful  act.  To  secure  this  end  and 
avoid  any  overlapping  of  the  damages, 
the  general  statute  is  construed  to 
authorize  a  recovery  of  damages  for 
the  injury  to  the  deceased,  not  includ- 
ing his  death,  and  a  statute  following 
the  lines  of  Lord  Campbell's  Act  to 
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authorize  recovery  for  the  pecuniary 
loss  of  the  statutory  beneficiaries. 
Under  the  Survival  Statute  the  dam- 
ages recoverable  are  held  to  begin 
with  the  wrong  and  end  with  the 
death,  and  under  Lord  CampbeH's  Act 
the  damages  are  held  to  begin  with  the 
death,  and  not  to  include  any  damages 
which  might  have  been  recovered  by 
the  deceased  had  he  lived.  St.  Louis  & 
S.  F.  R.  Co.  V.  Goode  (1914)  42  Okla. 
784,  L.R.A.1915E,  1141,  142  Pac.  1185; 
Smith  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1914)  42  Okla.  577,  142  Pac.  398; 
Bennett  v.  Spartanburg  R.  Gas  &  E. 
Co.  (1914)  97  S.  C.  27,  81  S.  E.  189; 
Belding  v.  Black  Hills  &  Ft.  P.  R.  Co. 
(1893)  3  S.  D.  369,  53  N.  W.  750; 
Brown  v.  Chicago  &  N.  W.  R.  Co. 
(1899)  102  Wla.  137,  44  L.R.A.  579,  77 
N.  W.  748,  78  N.  W.  771,  5  Am.  Neg. 
Rep.  255;  Nemecek  v.  Filer  &  S.  Co. 
(1905)  126  Wis.  71,  105  N.  W.  225; 
Ehlers  v.  Automobile  Liability  Co. 
(1919)  —  Wis.  — ,  173  N.  W.  325. 

For  example,  Bennett  v.  Spartan- 
burg R.  Gas  &  E.  Co.  (1914)  97  S.  C. 
27,  81  S.  E.  189,  holds  that,  under  the 
General  Survival  Statute  and  the  stat- 
ute embodying  the  principles  of  Lord 
Campbell's  Act,  two  different  causes 
of  action  eaust,  and  the  elements  of 
damages  recovered  are  entirely  differ- 
ent. In  the  first  action  the  personal 
representative  is  entitled  to  recover 
the  damages  which  his  decedent  sus- 
tained by  reason  of  the  injury  com- 
plained of,  such  as  physical  and 
mental  suffering,  loss  of  time,  and  im- 
jmired  earning  capacity,  for  the  time 
intervening  between  the  injury  and 
the  death,  while  in  the  other  action  no 
damages  resulting  to  the  deceased  are 
recoverable,  but  only  such  damages 
may  be  recovered  as  are  caused  the 
statutory  beneficiary. 

While  it  is  held  in  Brown  v.  Chicago 
&  N.  W.  R.  Co.  (1899)  102  Wis.  137, 
44  L.R.A.  579,  77  N.  W.  748,  78  N.  W. 
771,  5  Am.  Neg.  Rep.  255,  that  a  stat- 
ute embodying  the  principles  of  Lord 
Campbell's  Act,  construed  in  connec- 
tion with  statutory  provisions  for  the 
survival  of  actions,  or  causes  of  action, 
for  personal  injuries,  permits  two  ac- 
tions, one  for  the  benefit  of  the  stat- 
utory beneficiaries,  to  recover  their 


pecuniary  loss,  the  other  for  the  ben- 
efit of  the  estate  of  the  decedent,  it  is 
nevertheless  clear  that  it  was  not 
thereby  intended  to  permit  a  double 
recovery  for  the  same  wrong.  On  this 
point  it  is  said  that  the  trial  judge  can 
easily,  by  proper  instruction,  limit  the 
recovery  in  a  revival  action  to  the  loss 
actually  caused  to  the  deceased  prior 
to  his  death,  including  his  pain  and 
suffering,  and  in  the  action  under  the 
statute  similar  to  Lord  Campbell's 
Act,  to  the  pecuniary  loss  sustained  by 
the  statutory  beneficiaries;  and  if  the 
two  causes  of  action  are  joined,  the 
court  may  readily  require  the  jury  to 
make  separate  findings  as  to  the  dam- 
ages. 

And  see  Davidson  Benedict  Co.  v. 
Severson  (1902)  109  Tenn.  572,  72  S. 
W.  967,  holding  that,  under  the  Ten- 
nessee statute,  the  measure  of  dam- 
ages recoverable  where  a  person  dies 
as  a  result  of  personal  injuries  is,  first, 
the  damages  to  the  decedent  in  his 
own  peculiar  and  personal  relations, 
such  as  pain  and  suffering  endured  by 
him,  and  also  the  pecuniary  damages 
of  the  widow  and  next  of  kin,  that  is, 
the  pecuniary  value  of  the  life  of  the 
deceased,  as  shown  by  his  expectancy 
of  life  and  earning  capacity;  and  the 
damages  recoverable  are  not  to  be 
duplicated  by  a  recovery  of  damages 
to  the  decedent,  not  only  for  pain  and 
suffering,  but  also  for  loss  to  his  estate 
of  the  pecuniary  value  of  his  life,  and 
the  pecuniary  loss  to  his  widow  and 
next  of  kin,  which  in  effect  is  the 
pecuniary  value  of  the  life  of  the  de- 
ceased. 

In  Belding  v.  Black  Hills  &  Ft.  P. 
R.  Co.  (1892)  3  S.  D.  369,  53  N.  W. 
750,  it  is  held  that,  under  a  statute 
permitting  a  recovery  in  behalf  of  the 
estate  pf  a  deceased  person  for  such 
damage  as  the  deceased  might  have 
recovered  had  he  survived  the  injury, 
the  amount  of  recovery  is  limited  to 
compensation  for  the  pain  and  suffer- 
ing of  the  deceased,  and  for  loss  of 
time  and  employment  between  the  time 
of  the  injury  and  death,  and  the  ex- 
pense of  medical  and  surgical  atten- 
tion, nursing,  etc.,  incident  to  the 
injury.  It  is,  however,  provided  by 
another  statute  that  certain  relatives 
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of  the  deceased  are  given  the  right  to 
recover  their  pecuniary  lees  due  to  his 
death,  which  is  based  upon  tiie  deced- 
ent's earning  capacity. 

In  Vicksburg  k  M.  R.  Co.  v.  Phillips 
(1887)  64  Miss.  693,  2  So.  687,  it  is 
held  that  the  measure  of  recovery  un- 
der the  Survival  Statute  is  the  same 
as  the  measure  of  recovery  by  the  de» 
ceased  had  he  commenced  an  action 
and  died  while  it  was  pending.  The 
court  said  that  there  was  also  a  right 
of  action  to  recover  for  the  deatli,  and 
this  was  entirely  distinct  and  inde- 
pendent from  the  action  by  the  per- 
sonal r^resentative. 

In  St.  Louis,  I.  M.  ft  S.  R.  Co.  v. 
Sweet  (1897)  63  Ark.  563,  40  S.  W. 
468,  2  Am.  Neg.  Rep.  295,  the  facts 
were  thai  the  injured  person  survived 
his  injuries  but  a  few  hours.  An 
action  by  the  personal  representative 
was  commenced  to  recover  damages, 
for  the  benefit  of  the  widow  and  nesct 
of  kin  of  the  deceased,  and  also  an 
action  to  recover  for  the  mental  an- 
guish and  bodily  pain  suffered  by  the 
deceased.  It  was  held  that  the  action 
to  recover  damages  for  the  pain  and 
suffering  of  the  decedent  could  be 
maintained  notwithstanding  the  pend- 
ency of  the  action  to  recover  for  the 
loss  to  the  widow  and  next  of  kin  of 
the  decedent,  since  the  elements  of 
damage  recoverable  in  the  two  actions 
were  distinct. 

Ill,  Computation   of   damage    from    de» 
stroyed  earning  capqfiity^ 

a*  Ih  gen^rtdt. 

Assuming  that  the  basis  for  compen- 
sating the  estate  of  a  deceased  person 
for  personal  injuries  which  caused  his 
death  is  the  pecuniary  loss  to  the  es- 
tate»  the  question  arises  as  to  what 
elements  or  matters  may  be  taken  into 
account  in  assessing  the  damage.  As 
heretofore  pointed  out,  the  courts  are 
not  agreed  as  to  whether  or  not  ac- 
count may  be  taken  (rf  the  probable 
earnings  of  the  deceased  during  his 
expectancy  had  it  not  been  for  the  in- 
jury which  caused  his  death.  Even  in 
jurisdictions  where  the  earning  capac- 
ity  of  the  deceased  may  be  taken  into 
account  for  his  life  expectancy  as 
fixed  by  the  jury,  the  courts  are  not 


agreed  as  to  whether  the  gross  earn- 
ings, the  net  earnings,  or  the  probable 
accumulations  of  the  decedent  are  to 
be  the  basis  for  the  assessment  of 
damage  in  this  regard.  Upon  this 
point,  see  infra,  b.  Neither  are  the 
courts  in  harmony  as  to  whether  or 
not  allowance  may  be  made  for  the 
pain  and  suffering  of  the  deceased. 
See  infra,  IV.  And  the  same  lack  of 
haimony  exists  as  to  whether  account 
may  be  taken  of  the  medical  and  fu- 
neral expenses  of  the  deceased,  and  of 
other  similar  matters.    See  infra.  V. 

h.  Gross  earnings. 

Aside  from  the  question  hereinafter 
discussed  as  to  the  inclusion  of  com- 
pensation for  pain  and  suffering  of  the 
deceased,  the  principal  element  of 
damage,  as  previously  shown,  is  based 
upon  the  earning  capacity  of  the  de- 
ceased. The  courts,  however,  are  not 
agreed  as  to  just  the  extent  to  which 
the  prospective  earnings  of  tiie  de- 
ceased are  to  be  taken  into  account  in 
assessing  the  damage  for  his  death. 
In  a  few  jurisdictions  it  is  held  that 
the  amount  which  the  deceased  would 
presumably  have  earned  in  the  future 
is  the  basis  for  the  assesraaent  of 
pecuniary  loss  to  his  estate  by  reason 
of  his  death.  Lines  v.  Chesapeake  k 
O.  R.  Ck>.  (1899)  91  Fed.  964;  Jennings 
V.  Alaska  Treadwell  Grold  Min.  Co. 
(1908)  95  C.  C.  A.  388,  170  Fed.  146; 
Broufi^el  v.  Southern  New  England 
Teleph.  Co.  (1901)  78  Comu  614,  84 
Am.  St.  Rep.  176,  48  Atl.  751 ;  Kyes  v. 
Valley  Teleph.  Co.  (1903)  132  Midu 
281,  93  N.  W.  628»  13  Am.  Neg.  Rep. 
S40;  Olivier  v.  Honghton  County 
Street  R.  Co.  (1904)  138  Mich.  242, 101 
N.  W.  530;  Davis  v.  Michigan  C. 
R.  Co.  (1907)  147  Mich.  479,  111 
N.  W.  76;  Gates  v.  Beebe  (1912) 
170  Mich.  107,  135  N.  W.  984;  Love 
V.  Detroit,  J.  &  C.  R.  Co.  (1912)  170 
Mioh.  1,  185  N.  W.  968;  Heeler  ▼. 
Butte  A  L.  Copper  Development  Co. 
(1910)  41  Mont.  465,  110  Pac.  528; 
Imbriani  v.  Anderson  (1912)  76  N.  H. 
491,  84  Atl.  974. 

In  an  action  by  the  administrator  of 
the  deceased  person  to  recover  dam- 
ages for  his  wrongful  death,  the  meas- 
ure of  recovery  is  the  earning  power 
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of  fhe  decedent,  and  in  estimating  this 
earning  power  the  relationship  of  hus- 
band and  wife,  child  and  parent,  or 
ether  kinship  of  the  beneficiaries  to 
the  decedent,  or  the  number  dependent 
upon  him,  is  not  to  be  considered. 
Lines  v.  Chesapeake  ft  0.  R.  Co.  (Fed.) 
supra. 

And  see  Jennings  t.  Alaska  Tread- 
well  Geld  Min.  Co.  (190B)  95  C.  C.  A. 
888, 170  Fed.  146,  holding  that  under  a 
statute  permitting  an  action  for  death 
through  negligence  of  another,  and 
providing  that  the  amount  recovered 
shall  inure  to  the  benefit  of  the  wife 
and  children  of  the  deceased,  and  if 
he  leaves  no  wife  or  children  then 
such  amount  shall  be  administered  as 
personal  property,  where  the  deceased 
left  no  wife  or  children,  the  damage 
recoverable  for  the  value  of  his  life  to 
his  estate  is  measured  by  his  earning 
capacity,  thrift,  and  probable  duration 
of  life. 

Breughel  v.  Southern  New  England 
Teleph.  Co.  (1901)  78  Com.  614,  84 
Am.  St  Rep.  176,  48  Atl.  751,  also 
holds  that,  under  a  statute  providing 
that  causes  of  action  for  injury  to  the 
person  shall  survive  to  the  personal 
representative  of  the  injured  person, 
the  measure  of  damages  for  loss  of 
life  is  the  value  of  his  life  to  the  de- 
cedent, based  on  his  earning  capacity 
as  aflTected  by  the  circumstances  of 
each  particular  case. 

See  also  Beeler  v.  Butte  &  L.  Copper 
Development  Co.  (1910)  41  Mont  466, 
110  Pac.  628,  holding  that,  where  a 
statute  authorizes  a  suit  in  behalf  of 
the  heirs  of  a  person  wrongfully  killed 
while  working  in  a  mine,  giving  a 
right  to  prosecute  and  maintain  the 
same  action  that  the  injured  man 
could  have  maintained  had  he  lived, 
the  right  of  action  of  the  beneficiaries 
includes  damages  for  the  pain  and 
suffering  that  the  decedent  endured 
before  death  by  reason  of  the  injury, 
and  for  his  diminished  and  lost  earn- 
ing capacity  for  the  period  of  his  nat- 
ural expectancy. 

In  Connecticut,  where  the  Death 
Statutes  are  construed  to  be  Survival 
Statutes  merely,  and  not  to  create  in 
the  personal  representative  of  the  de- 
ceased a  new  cause  of  action,  it  is  held 


that  the  amount  of  recovery  is  to  be 
determined  from  the  standpoint  of  the 
deceased,  and  not  from  that  of  the 
statutory  beneficiary.  Its  measure, 
within  the  statutory  limitation,  is  the 
value  of  life  to  him  whose  life  has 
been  cut  off,  and  also  the  right  to  re- 
cover for  the  suffering  of  the  deceased, 
and  his  disability  during  life.  Kling 
V.  Torello  (1913)  87  Conn.  801,  46 
L.R.A.(N.S.)  930,  87  Atl.  987. 

The  foregoing  cases  do  not  make  it 
entirely  clear  whether  it  is  the  gross 
earnings  of  the  deceased  or  his  net 
earnings  which  are  to  be  taken  into 
account  in  assessing  the  loss  to  his 
estate  by  his  wrongful  death.  In  some 
jurisdictions,  it  is  clearly  the  gross 
earnings  which  are  to  be  considered. 

In  Olivier  v.  Houghton  County 
Street  R.  Co.  (1903)  134  Mich.  367, 
104  Am.  St.  Rep.  607,  96  N.  W.  484,  S 
Ann.  Cas.  53,  the  court  approves  the 
rule  of  damages  established  in  Kyes  v. 
Valley  Teleph.  Co.  (1903)  132  Mich^ 
281,  93  N.  W.  623,  13  Am.  Neg.  Rep. 
340,  that  in  an  action  under  the  Sur- 
vival  Statute  to  recover  damages  to 
the  injured  person  from  the  wrongful 
act  complained  of,  where  he  dies  as  a 
result  of  the  injury  after  having  sur- 
vived same  for  an  appreciable  length 
of  time,  it  is  proper  to  consider  his 
earning  ability  and  the  length  of  time 
that  he  would  probably  have  lived  had 
he  not  been  injured,  and  the  loss  he 
sustained  by  reason  of  being  deprived 
by  such  injuries  of  the  ability  to  labor 
and  earn  money  during  the  time  he 
probably  would  have  lived,  had  he  not 
been  injured.  In  answering  the  con- 
tention that  the*  damages  recoverable 
in  such  a  case  should  be  only  for  the 
feelings  of  pain  and  anguish  of  de- 
ceased while  he  actually  lived,  and  the 
loss  of  earnings  from  the  time  of  the 
injury  to  his  death,  the  court  said: 
'This  is  an  unreasonable  limitation. 
We  need  not  discuss  the  reasoning  by 
which  the  result  is  reached.  We  have 
long  ago  held  that  prospective  dam- 
ages are  recoverable.  An  injured  per- 
son may  recover  for  loss  of  earnings 
for  the  period  during  which  the  evi- 
dence fairly  shows  that  he  would  have 
lived  but  for  the  injury.  This  rule 
would  apply  to  one  who  should  live 
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long  enough  to  try  his  case,  though  he 
should  die  the  following  day.  But  de- 
fendant's contention  would  substitute 
another  rule  upon  a  second  trial  after 
his  death,  should  such  trial  become 
necessary.  Such  recovery  is  based  up- 
on the  actual  damages  suffered 
through  the  accident.  On  the  first 
trial  the  recovery  is  based  upon  a 
probable  prospective  incapacity  for  a 
probable  period.  After  death,  such  in- 
capacity (and  consequent  loss)  is 
made  certain,  where  it  was  only  prob- 
able before.  The  period  alone  remains 
uncertain.  As  to  pain  and  mental  suf- 
fering, it  is  different.  Upon  the  first 
trial,  the  duration  of  such  pain  and 
suffering  is  uncertain;  upon  the  sec- 
ond, it  is  definite.  As  has  been  already 
suggested,  it  is  not  a  new  doctrine  that 
prospective  damages,  when  reasonably 
certain,  may  be  recovered.  It  is  a  part 
of  the  right  that  survives  under  the 
act,  as  was  held  in  the  Kyes  Case. 
Such  a  construction  removes  the  only 
objection  that  can  be  urged  against 
the  view  which  we  have  taken  of  the 
Death  Act.  It  gives  to  the  represent- 
atives the  absolute  right  to  the  rem- 
edy which  his  ancestor  had,  instead 
of  leaving  it  to  depend  upon  the  ac- 
cident of  his  dependency." 

It  has  been  expressly  asserted  that, 
under  the  Survival  Act,  the  measure 
of  damages  is  compensation  for  the 
pain  and  suffering  of  the  decedent  and 
for  loss  of  earnings  during  the  deced- 
ent's probable  life,  had  he  not  been 
killed  through  the  injury  complained 
of.  The  amount  that  he  might  have 
saved  during  his  probable  life  is  not 
to  be  taken  into  consideration.  Davis 
V.  Michigan  C.  R.  Co.  (1907)  147  Mich. 
479,  111  N.  W.  76. 

And  see  Gates  v.  Beebe  (1912)  170 
Mich.  107,  135  N.  W.  934,  holding  that 
an  administratrix  suing  under  the  Sur- 
vival Act  for  the  death  of  her  hus- 
band is  entitled  to  recover  such  sum 
as  the  deceased  would  have  earned 
during  the  remainder  of  his  life. 

And  Olivier  v.  Houghton  County 
Street  R.  Co.  (Mich.)  supra,  holds  that 
the  measure  of  damages  for  loss  to 
the  decedent's  estate  from  his  wrong- 
ful death  is  the  amount  which  the 
decedent  would  have  earned  during 


the  period  he  probably  would  have 
lived,  without  any  deduction  for  what 
it  would  probably  have  cost  him  for 
food,  clothing,  and  other  personal  ex- 
penditures, the  damages  in  this  regard 
being  different  from  the  damages  sus- 
tained by  his  next  of  kin. 

See  also  Imbriani  v.  Anderson 
(1912)  76  N.  H.  491,  84  Atl.  974,  hold- 
ing that  the  right  of  the  personal  rep- 
resentative of  the  decedent  to  recover 
for  the  decedent's  loss  of  capacity  to 
earn  money,  as  a  result  of  the  injury 
complained  of,  is  not  limited  to  what 
the  deceased  would  probably  have 
saved,  but  includes  whatever  he  might 
have  earned  for  his  estate. 

It  has  been  held  that  where  the 
measure  of  damages,  as  fixed  by  the 
statute,  is  to  be  compensation  for  the 
full  value  of  the  life  of  the  decedent, 
this  is  to  be  determined  without  any 
deduction  for  necessary  or  other  per- 
sonal expenses  of  the  deceased  had  he 
lived.  Atkinson  v.  Hardaway  (1912) 
10  6a.  App;  389,  73  S.  E.  556. 

But  it  has  been  said  that  it  is  nei- 
ther just  nor  equitable  to  sum  up  the 
probable  gross  earnings  of  the  de- 
ceased for  his  lifetime,  ignoring  the 
items  of  necessary  food,  clothing,  etc., 
and  also  to  give  no  consideration  to 
the  fact  that  old  age  and  sickness  may 
impair  the  power  of  the  decedent  to 
labor  and  produce.  Wheelan  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1892)  85 
Iowa,  167,  62  N.  W.  119.  In  Iowa,  how- 
ever, the  measure  of  damage  to  the 
estate  of  a  deceased  person  for  his 
negligent  or  wrongful  death  is  based 
upon  the  accumulations  which  the  de- 
ceased would  probably  have  made  to 
his  estate  had  it  not  been  for  the  in- 
jury which  caused  his  death.  See 
other  Iowa  cases,  infra,  d. 

According  to  the  Kentucky  rule,  if 
an  injured  person  dies  of  his  injuries, 
his  personal  representative  may  re- 
cover for  his  mental  and  physical  suf- 
ferings, loss  of  time,  and  his  surgical 
and  other  expenses  due  to  the  injury. 
If,  however,  the  personal  representa- 
tive sues  to  recover  under  the  other 
section  ot  the  statute  for  the  wrongful 
death,  the  measure  of  damages  is  lim- 
ited to  compensation  to  the  decedent's 
estate  for  the  destruction  of  his  power 
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to  earn  money,  to  be  assessed  in  view 
of  all  the  evidences  in  the  case,  in- 
cluding the  age  of  the  deceased  and 
his  expectancy  of  life.  Louisville  ft 
N.  R.  Co.  V.  Stewart  (1918)  156  Ky. 
650,  161  S.  W.  557;  Louisville  &  N.  R. 
Co.  V.  Kenney  (1915)  162  Ky.  408,  172 
S.  W.  688;  Louisville  &  N.  R.  Co.  v. 
Ward  (1898)  19  Ky.  L.  Rep.  1900,  44 
S.  W.  1112;  Louisville  ft  N.  R.  Co.  v. 
Milet  (1898)  20  Ky.  L.  Rep.  582,  46 
S.  W.  498;  Southern  R.  Co.  v.  Barr 
(1900)  21  Ky.  L.  Rep.  1615,  56  S.  W. 
900;  Southern  R.  Co.  v.  Evans  (1901) 
28  Ky.  L.  Rep.  668,  68  S.  W.  445 ;  Louis- 
ville &  N.  R.  Co.  v.  Tucker  (1902)  28 
Ky.  L.  Rep.  1929,  65  S.  W.  458 ;  Louis- 
ville &  N.  R.  Co.  V.  Sullivan  (1908) 
25  Ky.  L.  Rep.  854,  76  S.  W.  526 ;  Louis- 
ville, C.  &  L.  R.  Co.  V.  Case  (1878)  9 
Bush  (KyO  728;  Louisville  ft  N.  R. 
Co.  V.  Kelly  (1897)  100  Ky.  421,  88 
S.  W.  852,  40  S.  W.  452,  1  Am.  Neg. 
Rep.  249;  Louisville  &  N.  R.  Co.  v. 
Eakin  (1898)  108  Ky.  465,  45  S.  W. 
529,  46  S.  W.  496,  47  S.  W.  872;  Louis- 
ville  ft  N.  R.  Co.  v.  Clark  (1899)  105 
Ky.  571,  49  S.  W.  323 ;  Louisville  &  N. 
R.  Co.  V.  Taaife  (1899)  106  Ky.  535, 
50  S.  W.  850;  Louisville  &  N.  R.  Co. 
V.  Simrall  (1907)  127  Ky.  55,  104  S. 
W.  1011;  Stewart  v.  Louisville  &  N.  R. 
Co.  (1910)  186  Ky.  717,  125  S.  W.  154; 
Louisville  &  N.  R.  Co.  v.  Engleman 
(1911)  146  Ky.  19,  141  S.  W.  374; 
Illinois  C.  R.  Co.  v.  Dallas  (1912) 
160  Ky.  442,  150  S.  W.  536 ;  Kentucky 
&  L  T.  R.  Co.  V.  Becker  (1919)  —  Ky. 
— ,  214  S.  W.  900. 

And  this  rule  applies,  irrespective  of 
whether  or  not  the  deceased  left  sur- 
viving him  a  wife  or  children.  Louis- 
ville &  N.  B.  Co.  V.  Eakin  (1898)  103 
Ky.  465,  45  S.  W.  529,  46  S.  W.  496,  47 
S.  W.  872.  In  this  state,  it  has  been 
expressly  held  that  the  jury  are  not  to 
take  into  account  such  sums  as  the 
deceased  might  reasonably  have  been 
expected  to  expend  upon  himself  for 
his  proper  maintenance  and  support. 
Lexington  Utilities  Co.  v.  Parker 
(1915)  166  Ky.  81,  178  S.  W.  1178. 

However,  in  Stewart  v.  Louisville  & 
N.  R.  Co.  (1910)  186  Ky.  717,  125  S. 
W.  154,  the  court  said  that  the  rule 
that  the  damages  are  to  be  assessed 
at  such  a  sum  as  will  reasonably  com- 


pensate the  estate  of  the  deceased  for 
the  destruction  of  his  power  to  earn 
money  does  not  mean  that  this  amount 
is  to  be  ''computed  by  simply  multiply- 
ing the  earning  power  of  the  deceased 
at  his  death  by  his  expectancy  of  life, 
as  shown  by  the  life  tables.  The  life 
tables  are  based  on  the  ordinary  ex- 
pectation of  life,  and  are  used  by  in- 
surance companies,  but  they  are  not 
based  on  what  are  known  as  extra- 
hazardous employments.  The  work  of 
a  brakeman  on  a  railroad  train  is 
classed  among  the  extrahazardous  em- 
ployments, and,  while  the  life  tables 
are  competent  evidence  in  cases  like 
this,  for  want  of  any  better  evidence 
on  the  subject,  the  extrahazardous 
character  of  the  service  should  also^ 
be  taken  into  consideration,  for  the 
deceased  was  earning  $960  in  an 
extrahazardous  employment,  and  he 
might  not  earn  so  much  in  an  em- 
ployment less  hazardous.  The  val- 
ue of  a  piece  of  machinery  is  not 
to  be  determined  by  multiplying 
its  present  earning  power  by  the 
length  of  its  probable  use,  but  the 
cost  of  maintenance  must  be  subtract- 
ed. The  value  of  the  human  machine 
to  his  estate  must  be  determined  in 
like  manner.  It  must  be  maintained, — 
that  is,  it  must  be  fed,  clothed,  and 
supplied  with  other  necessities.  What 
the  estate  would  lose  would  be  the 
net  gain.  There  is  no  precise  criterion 
by  which  this  may  be  measured;  it 
must  necessarily  be  left  to  the  discre- 
tion of  the  jury." 

c.  Net  earnings. 

It  has  also  been  held  that  the  meas- 
ure of  damages  is  compensation  for 
the  loss  of  the  decedent's  net  income, 
based  on  his  prospective  earnings  dur- 
ing his  probable  life  had  it  not  been 
for  the  injury  which  caused  his  death, 
taking  into  consideration  his  personal 
expenses  and  expenditures.  Menden- 
hall  V.  North  Carolina  R.  Co.  (1898) 
123  N.  C.  276,  81  S.  E.  480;  Carter  v. 
North  Carolina  R.  Co.  (1905)  139  N.  C. 
600,  62  S.  E.  642 ;  Poe  v.  Raleigh  &  A. 
Air  Line  R.  Co.  (1906)  141  N.  C.  528, 
54  S.  E.  406;  Gerringer  v.  North  Car- 
olina R.  Co.  (1907)  146  N.  C.  35,  59 
S.  E.  152;  Roberson  v.  Greenleaf  John- 
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son  Lumber  Co.  (1911)  154  N.  C.  328, 
70  S.  E.  630;  Ward  v.  North  Carolina 
R.  Co.  (1912)  161  N.  C.  186,  76  S.  £. 
717;  Gurley  v.  Soutborn  Powar  Co. 
(1916)  172  N.  C.  690,  90  S.  E.  943; 
Underwood  v«  Old  Colony  Street  R.  Co. 
(1911)  83  R  L  319,  80  Atl.  390;  SebUle 
▼.  Dunn  (1917)  —  R.  L  — ,  99  Atl.  831. 

In  Underwood  v.  Old  Colony  Street 
K  Co.  (1911)  33  R  L  319,  80  Atl.  390, 
it  is  held  that  the  measure  of  damages 
is  the  pecuniary  loss  to  the  estate  of 
the  deceased,  sustained  by  reason  of 
his  death.  This  loss  is  ascertained  by 
obtaining  the  present  value  of  the  net 
remainder,  after  deducting  the  per-; 
sonal  expenses  from  the  estimated  in* 
come  of  the  deceased  from  his  own 
exertions  during  his  life  expectancy, 
in  the  management  and  control  of  any 
business  carried  on  by  him. 

In  Sebille  v.  Dunn  (R  L)  supra,  it 
is  held  that  the  damage  is  based  on 
the  present  value  of  the  net  result  re- 
maining  after  the  decedent's  personal 
expenses  are  deducted  from  his  in- 
come or  earnings.  To  ascertain  this 
amount,  it  is  held  to  be  necessary,  first, 
to  determine  the  gross  amount  of  the 
decedent's  prospective  inc<nne  or  earn- 
ings, then  deduct  therefrom  the 
amount  the  deceased  would  naturally 
spend  for  his  personal  expenditures, 
taking  into  account  his  situation  in 
life,  his  means,  personal  habits,  etc., 
and  then  reduce  the  net  result  so  ob- 
tained to  its  present  value.    ' 

It  is  not  entirely  clear  whether  the 
rule  of  the  Iowa  courts  is  to  allow  the 
damage  to  be  based  upon  the  net  earn- 
ings of  the  deceased,  or  upon  his  accu- 
mulations. The  two  terms  seem  to 
be  somewhat  confused  in  the  opinions. 
For  example,  in  Neal  v.  Sheffield  Brick 
ft  Tile  Co.  (1911)  161  Iowa»  690,  130 
N.  W.  398,  the  contention  was  made 
that  an  instruction  to  the  jury  as  to 
the  measure  of  damages  was  erro- 
neous, in  that  it  allowed  the  jury  to 
take  into  consideration  the  age  of  the 
deceased  at  the  time  of  his  death,  his 
occupation,  the  wages  he  was  earning, 
the  condition  of  his  health,  and  his 
ability  to  earn  money,  as  well  as  his 
expectancy  of  life,  in  determining  the 
probable  pecuniary  loss  to  his  estate 
by  his  death,  without  in  any  way  in- 


structing or  suggesting  to  the  jury 
that  they  should  also  take  into  con* 
sideration  what  the  deceased  would 
have  spent  had  he  lived.  In  donyin^r 
this  contention  the  court  pointed  out 
that  in  Lowe  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  (1893)  89  Iowa,  420,  56  N. 
W.  619,  the  trial  court  was  sustained 
in  rejecting  an  instruction  specifically 
calling  attention  to  the  fact  that  the 
allowance  should  be  for  the  amount 
the  deceased  would  have  accumulated 
and  had,  over  and  above,  at  his  death, 
and  it  was  said  that  from  this  instruc- 
tion the  jury  must  have  understood 
that  the  amount  of  the  probable  net 
earnings  of  the  deceased  was  to  form 
the  basis  for  determining  the  amount 
of  the  verdict,  and  it  was  said  that  the 
jury  should  not  have  been  required 
to  estimate  the  loss  to  the  estate  of 
the  deceased  by  his  death,  on  the  basis 
of  what  his  accumulations  had  been 
at  that  time.  See  other  Iowa  cases, 
infra,  d. 

d.  AecumulaHonB. 

In  many  jurisdictions,  the  rule  ob- 
tains that  the  measure  of  damages  to 
the  estate  of  a  deceased  person  for  his 
wrongful  or  negligent  deatii  is  to  be 
based  on  the  accumulations  he  would 
have  made  to  his  estate  had  he  lived 
out  his  life  expectancy,  and  his  earn- 
ing power  is  only  considered  to  the  ex- 
tent that  it  bears  on  the  matter  of  ac- 
cumulations. 

United  States.— Kelley  v.  Central  R. 
Co.  (1888)  48  Fed.  668. 

Delaware. — DiPrisco  v.  Wilmington 
City  R.  Co.  (1904)  4  Penn.  627,  57  Atl. 
906;  MacFeat  v.  Philadelphia,  W.  ft 
B.  R.  Co.  (1904)  6  Penn.  62,  62  Atl. 
898 ;  Short  v.  Philadelphia,  B.  &  W.  R. 
Co.  (1908)  7  Penn.  108,  76  Atl.  368; 
Skonieczny  v.  Churchman  (1905)  7 
Penn.  226,  78  Atl.  684. 

Florida.— Jacksonville  Electric  Co. 
V.  Bowden  (1907)  54  Fla.  461,  15 
L.R.A.(N.S.)  451,  45  So.  755;  FLOHML 
East  CkiAsr  R.  Co.  v.  Hayes  (reported 
herewith)  ante,  1310. 

Iowa. — ^Brown  v.  Chicago,  R.  I.  ft  P. 
R.  Co.  (1884)  64  Iowa,  652,  21  N.  W. 
193;  Beems  v.  Chicago,  R.  I.  A  P.  R. 
Co.  (1885)  67  Iowa,  435^  25  N.  W.  693; 
Kinser  v.  Soap  Creek  Coal  Co.  (1892) 
85  Iowa,  26,  51  N.  W.  1151;  Whe^aa 
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V.  Chka8»,  M.  &  St.  P.  R.  Co.  (1892) 
8&  lowft,  167,  02  N.  W.  119;  Lowe  n 
Chicago,  St.  P.  IL  A  0.  R.  Co.  (18d3) 
89  Iowa»  420,  66  N.  W.  519;  SpauMing 
V.  Chicagov  St.  P.  &  K.  C.  R.  Co.  (1896) 
96  lowa^  205,  67  N.  W.  227;  Hanuner 
T.  JauMdts  (1906)  181  Iowa,  20,  108 
N«  W.  lOe,  20  Am.  Neg.  Rep.  384;  Kelly 
V.  Chieaffo,  R.  I.  &  P.  R.  Co.  (1908) 
138  Iowa,  278,  128  An.  St  Rep.  196, 
114  N.  W.  686;  Grace  v.  Minneapolig  & 
St  L.  R.  Co.  (1911)  163  Iowa,  418, 133 
N.  W.  672;  Hough  v.  Illinois  C.  R.  Co. 
(1914)  169  Iowa,  224,  149  N.  W.  886; 
oonpace  with  Neal  v.  Sheffield  Brick 
&  Tile  Co.  (1911)  151  Iowa,  690,  130 
N.  W.  898,  8«pn. 

Oregon. — Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1891)  21  Or.  460, 
28  Pac.  497;  Kuntz  v.  Emerson  Hard* 
wood  Co.  (1919)  —  Or.  — ,  184  Pac. 
263. 

Pennarlvaiiia. — ^Pennsyhraaia  R.  Co. 
V.  MeCleskesr  (1864)  23  Pa.  626,  12 
Am.  Neg.  Cas.  648. 

A  statnte  authorizing  compensation 
for  the  negHgent  destruction  of  a  per- 
son's life,  the  amount  to  cover  com- 
peaaaAion  to  relatives  who  have 
sustained  damage  or  loss  thereby,  and 
providing  that,  where  the  decedent  left 
no  husband,  wife,  minor  child,  or  oth- 
er person  dependent  upon  him  for 
support,  the  measure  of  damages 
should  be  the  pecuniary  value  of  the 
life  of  the  decedent  to  his  prospective 
estate,  not  including  or  having  any 
relation  to  physical  or  other  suffering 
of  the  decedent  or  his  relatives,  or 
claims  of  anyone  for  present  or  future 
support  or  solatium,  entitles  to  the 
recoveiy  of  compensation,  based  upon 
the  present  worth  of  the  decedentfs 
life  to  an  estimated  prospective  estata,, 
being  what  he  probably  would  have 
earned  and  saved  after  reaching 
majority,  and  during  his  life  expec- 
tancy. Stulmuller  v.  Cloughly  (1882) 
68  Iowa,  738,  13  N.  W.  55. 

In  Kelley  v.  Central  R.  Co.  (1888) 
48  Fed.  663,  it  is  held  that,  under  the 
Iowa  statute^  the  damage  recoverable 
for  wrongful  death  is  the  amount  that 
probably  would  have  been  saved  to 
the  decedent's  estate  had  he  lived,  tak- 
ing into  consideration  his  occupation, 
age,  and  habits  as  to  sobriety,  Indus-  \ 


try,  and  economy,  or  the  amount  of  his 
property  and  the  probable  duration  of 
his  life.  And  see  Morris  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1886)  26  Fed.  22, 
holding  that  under  the  statutes  of 
Iowa  providing  that,  if  a  person  is 
killed  through  an  accident  caused  by 
negligence  on  the  part  of  another,  the 
pecuniary  damages  caused  to  his  es- 
tate by  his  death  may  be  recovered  in 
a  suit  by  the  administrator  of  his  es- 
tate, the  jury  should  take  into  consid- 
eration the  age  of  deceased  at  the 
time  of  his  death  and  his  probable  ac- 
cumulations or  net  earnings  after  al- 
lowing for  all  expenses. 

It  has  been  held  that  in  assessing 
the  damages  to  the  estate  of  the  de- 
ceased there  is  also  to  be  taken  into 
consideration  the  fact  that  in  the  nat^ 
ural  course  of  events  the  deceased 
was  liable  to  have  died  at  any  time^ 
and  there  was  no  certainty  that  he 
would  have  lived  out  his  life  expec- 
tanQT,  for  it  is  neither  just  nor  equi- 
table to  sum  up  tine  probable  gross 
earnings  of  the  deceased  for  his  life- 
time, and  ignore  the  items  of  necessary 
food,  clothing,  etc.,  and  give  no  con- 
sideration to  the  fact  that  old  age  and 
sickness  may  impair  the  decedent's 
ability  to  labor  and  produce.  Grace  v. 
Minneapolis  &  St.  L.  R.  Co.  (1911)  168 
Iowa,  418,  138  N.  W.  672;  Wheelen 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1892) 
86  Iowa,  167,  62  N.  W.  119 ;  Simonson 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1878)  49 
Iowa,  87. 

So,  under  a  statute  giving  a  right  of 
action  to  the  personal  representative 
to  secure  compensation  to  those  who 
have  sustained  damage  or  loss  by  rea- 
son of  the  death  of  a  person,  caused 
by  the  fault  of  another,  where  the  de- 
cedent left  no  husband,  wife,  minor 
child,  or  other  person  dependent  upon 
him  for  support,  the  measure  of  dam- 
ages is  the  pecuniary  value  of  the  life 
of  the  decedent  to  his  prospective  es- 
tate, not  including  or  having  any 
relation  to  physical  or  other  suffering 
to  the  decedent  or  his  relatives,  or 
claims  of  anyone  for  present  or  future 
support  or  solatium.  Such  damage  is 
the  present  worth  of  the  decedent's 
life  to  an  estimated  prospective  estate 
that  he  probably  would  have  earned 


1328 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R, 


and  saved  after  becoming  of  age,  and 
during  bis  life  expectancy,  to  be  left 
at  his  death.  A  determination  of  the 
amount  of  such  damages  requires  a 
consideration  of  the  contingency 
whether  the  decedent  probably  would 
have  lived  to  become  of.  age,  and  to 
some  given  time  afterwards,  as  well 
as  an  estimate  of  the  value  of  the 
estate  he  probably  would  have  earned 
and  saved  after  becoming  of  age,  and 
would  probably  have  left  at  the  end 
of  his  life  expectancy,  and  also  an  es- 
timate of  the  present  money  value  of 
the  decedent's  life  to  the  estimated 
prospective  estate.  Among  other  el- 
ements  to  be  considered  are  age, 
mental  capacity,  habits  of  life  and  in- 
dustry, thrift,  means,  business,  earn- 
ings, health,  probable  duration  of  life, 
skill  and  environment,  and  reasonable 
expectations.  Florida  East  Coast  R. 
Co.  V.  Hayes  (reported  herewith)  ante, 
1310. 

MacFeat  v.  Philadelphia,  W.  &  B.  R. 
Co.  (1904)  5  Penn.  (DeL)  52,  62  Atl. 
898,  holds  that  the  measure  of  recov- 
ery for  wrongful  death,  in  an  action 
by  the  personal  representative  of  the 
decedent,  is  such  sum  as  the  decedent 
would  probably  have  earned  during 
his  life  expectancy,  and  have  left  as 
his  estate  at  the  time  of  his  death, 
taking  into  consideration  his  age,  rea- 
sonable probability  of  life,  his  ability 
and  disposition  to  labor,  habits  of  liv- 
ing and  expenditure.  To  the  same 
effect  is  DiPrisco  v.  Wilmington  City 
R.  Go.  (1904)  4  Penn.  (DeL)  527,  57 
Atl.  906. 

And  see  Skonieczny  v.  Churchman 
(1905)  7  Penn.  (Del.)  226,  78  Atl.  634, 
holding  that  in  an  action  by  the  per- 
sonal representative  to  recover  for  a 
child's  death,  the  damage  recoverable 
is  such  a  sum  as  will  represent  the 
amount  the  deceased  would  have  ac- 
cumulated at  the  end  of  his  life,  and 
left  to  be  divided  among  his  heirs, 
considering  his  condition  and  prob- 
ability of  life. 

In  Florida  East  Coast  R.  Co.  v. 
Hayes  (1913)  66  Fla.  589, 64  So.  274,  it 
is  held  that,  for  the  wrongful  death  of 
his  decedent,  the  administrator  may 
recover  only  the  present  monetary 
worth  of  decedent's  life  to  an  estimat- 


ed prospective  estate,  to  compensate 
for  the  estate  the  deceased  would 
probably  have  accumulated  had  he 
lived  out  his  life  expectancy.  And 
see  Jacksonville  Electric  Co.  v.  Bow- 
den  (1907)  54  Fla.  461,  15  L.R.A. 
(N.S.)  451,  45  So.  765,  holding  that 
where  there  is  no  widow  or  husband, 
minor  child  or  dependent,  surviving 
the  deceased,  and  his  personal  rep- 
resentative sues  for  his  death  under 
the  statute  authorizing  such  suit  under 
the  circumstances,  the  rights  of  the 
personal  representative  are  to  be  de- 
termined by  the  laws-  regulating  the 
rights  and  duties  of  the  administrator, 
where  same  are  not  defined  in  the  stat- 
ute authorizing  the  suit.  As  dam- 
ages, he  may  recover  the  value  to  de- 
cedent's estate  of  the  prospective 
earnings  and  savings  that  the  evidence 
shows  could  have  been  expected  had 
the  decedent  continued  to  live. 

Hammer  v.  Janowitz  (1906)  131 
Iowa,  20,  108  N.  W.  109,  20  Am.  Neg. 
Rep.  824,  holds  that  the  measure  of 
damages  to  the  decedent's  estate  for 
his  wrongful  death  is  not  a  sum  which, 
placed  at  interest,  will  yield  an  amount 
necessary  for  the  support  of  his  fam- 
ily, but  is  such  an  amount  as  the 
evidence  shows  the  decedent  would 
have  saved  and  accumulated  had  he 
lived  out  his  full  expectancy,  based 
on  his  age,  health,  ability  to  earn  mon- 
ey, and  habits  as  to  industry,  thrift, 
and  economy. 

In  Neal  v.  Sheffield  Brick  &  Tile  Co. 
(1911)  151  Iowa,  690,  130  N.  W.  398. 
it  is  pointed  out  that  while  the  prob- 
able net  earnings  of  the  deceased 
should  form  the  basis  for  determining 
the  amount  of  the  verdict  for  his 
wrongful  death,  the  jury  should  not  be 
required  to  estimate  the  loss  of  the 
deceased  on  the  basis  of  what  his  ac- 
cumulations had  been  at  tnat  time. 

In  Carlson  v.  Oregon  Short  Line  ft 
U.  N.  R.  Co.  (1891)  21  On  450,  28  Pac 
497,  it  is  held  that  in  an  action  to  re- 
cover damages  for  wrongful  death  for 
the  benefit  of  the  estate  of  the  deced- 
ent, as  distinguished  from  the  ben- 
eficiaries, under  a  statute  somewhat 
similar  to  Lord  Campbell's  Act,  the 
proper  measure  of  damages  is  the 
pecuniary  loss  suffered  by  the  est&te 
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without  any  solatium  for  the  grief  and 
anguish  of  surviving  relatives,  or  pain 
and  suffering  of  the  deceased,  and  that 
loss  is  the  amount  which  the  deceased 
would  probably  have  earned  by  his  in^ 
tellectual  or  bodily  labor  in  his  busi- 
ness or  profession  during  the  residue 
of  his  life,  and  which,  as  representing 
his  net  savings,  would  have  gone  to 
the  benefit  of  his  estate,  taking  into 
consideration  his  age,  ability  and  dis- 
position to  labor,  and  his  habits  of 
living  and  expenditure. 

But,  in  Carter  v.  North  Carolina  R. 
Co.  (1905)  139  N.  C  500,  52  S.  E.  642, 
it  is  pointed  out  that  to  deduct  not 
only  the  reasonable  personal  expenses 
of  the  deceased,  but  also  the  amount 
spent  for  his  family  or  those  depend- 
ent on  him,  would  deprive  the  families 
of  dy  very  large  majority  of  men  from 
recovering  any  damages  for  their 
death.  The  court  said :  "But  a  small 
number  of  men  accumulate  estates. 
Their  income  or  earnings,  after  paying 
their  actual  personal  expenses,  are 
expended  in  the  support  and  educa- 
tion of  their  children.  Certainly, 
it  was  not  contemplated  that  for 
wrongfully  causing  the  death  of  such 
a  man  no  damage  could  be  recov- 
ered, although  his  death  deprives 
his  family  of  their  sole  support, 
while  for  the  death  of  one  without 
any  family,  or  who,  by  miserly  liv- 
ing and  hoarding,  deprives  his  family 
of  support  and  education,  large  dam- 
ages should  be  awarded.  It  .cannot, 
with  any  show  of  truth,  be  said  that 
in  the  first  case  the  family  sustain  no 
pecuniary  loss  by  reason  of  the  death 
of  the  husband  and  father.  Such  a 
construction  of  the  statute  would  place 
beyond  the  protection  of  the  law  nine 
tenths  of  the  people." 

In  Pennsylvania  R.  Co.  v.  McCloskey 
(1854)  23  Pa.  526,  12  Am.  Neg.  Cas. 
548,  it  is  pointed  out  that  it  would  be 
wrong  to  limit  the  value  of  a  man's 
life  to  his  probable  accumulations, 
"for  many  men  make  none  in  a  life- 
time, and  many  have  arrived  at  an 
age  when  they  no  longer  attempt  to 
make  any,  and  many  women  never 
make  any;  and  yet  everyone  is  entitled 
to  his  life,  and  we  have  as  yet  dis- 
covered no  standard  for  its  valuation. 
7  A.L.R.— 84. 


It  is  not  human  possessions  that  are 
destroyed,  but  humanity  itself;  and  as 
this  has  no  market  value,  it  must  nec- 
essarily be  very  much  a-  matter  of 
human  feeling.  Hard,  then,  as  the 
task  may  be^  and  however  uncertain 
ita  results,  it  is  to  be  performed  by 
the  jury,  aided  by  the  cautions  and 
counsels  of  the  Judge,  who  has  been 
trained  in  the  consideration  of  jurid- 
ical questions.  Looking,  on  the  one 
hand,  to  the  dignity  of  human  nature, 
as  it  has  been  assailed,  and  on  the  oth- 
er to  the  position  and  rights  of  the 
defendant,  and  considering  the  dignity 
of  their  positions  as  judges  of  most 
sacred  right,  and  their  own  dignity 
and  responsibility  as  individuals,  and 
loving  mercy  even  while  doing  justice, 
the  jury  must  place  a  money  value 
upon  the  life  of  a  fellow  being,  very 
much  as  they  would  upon  his  health  or 
reputation.  The  liaw  can  furnish  no 
definite  measure  for  damages  that  are 
essentially  indefinite." 

e.  Other  oonaideratians. 

In  jurisdictions  where  the  earning 
capacity  of  the  deceased  is  taken  into 
account,  there  is  no  exact  rule  of  law 
for  determining  compensation  for  the 
pecuniary  loss  to  the  estate  of  the  de- 
cedent by  the  destruction  of  his  earn- 
ing capacity.  The  amount  must  be 
left  largely  to  the  judgment  and  com- 
mon sense  of  the  jury.  They  may  take 
into  consideration  the  age  of  the  de- 
ceased at  the  time  of  his  death,  his 
health  and  strength,  probable  length 
of  life,  the  business  he  was  engaged  in, 
his  habits  as  to  sobriety  and  industry, 
his  earning  capacity  at  the  time  of  his 
death,  and  fix  such  sum  as,  being  now 
paid  in  a  lump,  and  being  freed  from 
all  the  contingencies  and  uncertain- 
ties that  inhere  in  human  life,  will 
fairly  compensate  his  estate  for  what 
it  has  been  deprived  of  in  the  way  of 
the  earnings  or  accumulations  of  de- 
ceased had  he  lived  out  his  life  ex- 
pectancy. 

United  States. — ^Holland  v.  Brown 
(1888)  13  Sawy.  284,  85  Fed.  43. 

Alabama. — Tutwiler  (Toal,  Coke  &  I. 
Co.  V.  Enslen  (1900)  129  Ala«  386,  30 
So.  600. 

Delaware. — Short  v.  Philadelphia,  B 
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&  W.  R.  Co.   (1906)   7  P«nn.   (Del.) 
108,  76  Atl.  S6S. 

Florida.— FUMUDA  East  Coast  R.  Co. 
V.  Hatbs  (reported  herewith)  ante» 
1310 ;  Jacksonville  Electric  Co.  v.  Bow- 
den  (1907)  64  Fla.  461,  15  L.R.A. 
(N.S.)  461,  46  So.  755. 

Iowa« — Brown  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1884)  64  Iowa,  652,  21  N. 
W.  198 ;  Beems  v.  Chicago,  R.  1. 1  P.  R. 
Co.  (1885)  67  Iowa,  485,  26  N.  W.  693; 
Kinser  v.  Soap  Creek  (3oal  Co.  (1892) 
86  Iowa,  26,  51  N.  W.  1151;  Wheelan 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1892)  85 
Iowa,  167,  52  N.  W.  119 ;  Spaulding  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.  (1896) 
98  Iowa,  206,  67  N.  W.  227;  Kelly  v. 
Chicago,  R.  I.  *  P.  R.  Co.  (1908)  138 
Iowa,  273,  128  Am.  St.  Rep.  195,  114 
N.  W.  636;  Grace  v.  Minneapolis  &  St. 
L.  R.  Co.  (1911)  153  Iowa,  418,  133  N. 
W.  672;  Hough  v.  Illinois  C.  R.  Co. 
(1914)  169  Iowa,  224,  149  N.  W.  888. 

Kansas. — ^Kansas  P.  R.  Co.  v.  Cutter 
(1877)  19  Kan.  83,  9  Am.  Neg.  Cas. 
356;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Chance  (1896)  67  Kan.  40,  45  Pac.  60. 

Kentucky. — Louisville  &  N.  R.  Co.  v. 
Hays  (1910)  —  Ky.  — ,  128  S.  W.  289 ; 
Southern  R.  Co.  v.  Evans  (1901)  23 
Ky.  L.  Rep.  668,  63  S.  W.  445. 

Oregon. — ^Putman  v.  Southern  P.  Co. 
(1891)  21  Or.  230,  27  Pac.  1038;  Carl- 
son v.  Oregon  Short  Line  &  U.  N.  R. 
Co.  (1892)  21  Or.  460,  28  Pac.  497; 
Wellman  v.  Oregon  Short  Line  &  U.* 
N.  R.  Co.  (1892)  21  Or.  530,  28  Pac. 
625. 

Pennsylvania. — Pennsylvania  R.  Co. 
V.  McCloskey  (1864)  23  Pa.  626,  12 
Am.  Neg.  Cas.  648. 

In  NicoU  V.  Sweet  (1914)  163  Iowa, 
683,  L.R.A.1918C,  1099,  144  N.  W.  616, 
Ann.  Cas.  1916G,  661,  it  is  said  that  the 
rule  of  damages  for  a  death,  whtle 
sound  in  principle,  in  application  is 
beset  with  many  difflculties,  since  it 
calls  for  an  estimate  or  conclusion 
which  must  be  arrived  at  by  the  bal- 
ancing of  mere  probabilities  and  pos- 
sibilities deduced  by  way  of  inference 
from  the  age,  character,  habits,  con- 
dition, education,  emplo3rment,  sur- 
roundings, and  apparent  capacity  of 
the  deceased.  It  has  been  said  that  the 
only  fixed  rule  to  follow  in  awarding 
damages  for  a  wrongful  death  is  that 


all  the  elements  are  to  be  considered 
which  in  their  nature  affect  the  value 
of  a  human  life,  as  such  elements  ap- 
pear in  evidence.  Korab  v.  Chlci^o,  R. 
L  ft  P.  R.  Co.  (1918)  166  lewa,  1,  146 
N.  W.  765,  Ann.  Cas.  1916E,  687. 

In  Walters  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1878)  86  lawa,  468,  it  is  held  that, 
under  a  statute  giving  a  right  of  ac- 
tion to  the  personal  representative  of 
a  person  whose  death  results  from  a 
wrongful  act  to  recover  damages  for 
the  estate  of  the  decedent,  except  that 
under  certain  circumstances  it  shall 
not  be  subject  to  his  debts,  the  meas- 
ure of  damage  is  such  as  resulted  to 
decedent's  estate,  and  an  estimate 
thereof  may  be  based  upon  evidence 
of  decedent's  occupation,  health,  hab- 
its, etc.,  and  this  rule  applies  with 
equal  force  where  the  decedent  is  a 
minor. 

In  Putman  v.  Southern  P.  Co.  (1891) 
21  Or.  230,  27  Pac.  1083,  it  is  held 
that,  where  the  statute  provides  that 
the  damage  recoverable  is  to  be  admin- 
istered as  other  personal  property  of 
the  deceased,  the  recovery  is  the  loss 
of  the  estate  through  the  death  of  the 
decedent,  and  this  is  measured,  as 
nearly  as  can  be,  by  the  value  of  the 
life  lost.  As  a  basis  for  estimating  the 
damages,  the  expectancy  of  life  of  the 
deceased,  his  age,  health,  habits,  oc- 
cupation or  earnings,  etc.,  are  impor- 
tant elements  to  be  considered. 

In  Pennsylvania  R.  Co.  v.  McCloskey 
(1854) -23  Pa.  526,  12  Am.  Neg.  Cas. 
548,  it  is  held  that  under  the  Pennsyl- 
vania Statute  of  1851,  which,  by  one 
section,  provides  that  an  action  com- 
menced for  personal  injuries  shall  not 
abate  by  the  plaintiflTs  death,  but  shall 
survive  by  a  substitution  of  the  per- 
sonal representative,  and,  by  another 
section,  that  if  no  suit  for  damages  for 
personal  injury  is  brought  during  life 
by  the  person  injured,  then  the  widow, 
and  if  there  be  no  widow,  the  personal 
representative,  may  maintain  an  action, 
etc.,  the  measure  of  damages  must 
necessarily  be  based  upon  the  value  of 
the  life  lost,  and  not  upon  the  pecuni- 
ary loss  to  designated  represestatives. 
In  estimating  these  damages,  the  Jory 
may  compute  tiiem  by  the  probable 
accumulations  of  a  man  of  such  age^ 
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habits,  kealfh,  and  puniftits  as  ttie  de- 
ceased, daring  what  weuld  probably 
have  been  his  lif  etime. 

In  KeUy  ▼.  Chicago,  R.  L  ft  P.  R.  Co. 
(1908)  188  Iowa,  273, 128  Am.  St.  Rep. 
195, 114  N.  W.  686,  It  is  held  not  to  be 
enor  to  refuse  to  charae  the  jury,  in 
effect^  that  in  estimating  the  damages 
to  the  decedent's  estate  they  should 
allow  nothing  for  his  pain  and  suffer- 
ing,'or  by  way  of  exemplary  damages, 
but  should  take  into  consideration  his 
age  at  the  time  of  his  death,  his  ability, 
if  any,  te  earn  money,  his  expectancy, 
accumulations  of  properly,  and  other 
circumstances  affording  any  aid  in  es- 
tablishing the  present  value  of  his 
life  to  his  estate,  where  the  court  did 
very  fairly  and  fully  state  to  the  jury 
the  general  rule  that  the  loss  or  dam- 
age which  the  plaintiff  was  entitled  to 
recover,  if  the  issues  were  found  in 
his  favor,  was  the  loss  or  damage  oc* 
casioned  to  the  estate  of  the  decedent 
by  tiie  premature  death,  taking  into 
coaaideration  his  age,  health,  occupa- 
tion, earnings,  his  abili^  to  earn,  and 
ether  matters  in  evidence  tending  to 
draw  the  extent  of  his  loes,  and  that 
in  arriving  at  such  a  result  considera- 
tion should  be  given  to  the  fact  that 
the  sum  allowed  was  to  be  paid  at  once, 
and  not  at  the  end  of  the  decedent's 
expectancy  of  life. 

In  Kansas  P.  R.  Co.  v.  Cutter  (1877) 
19  Kan.  88,  9  Am.  Neg.  Cas.  355,  it  is 
held  that  the  jury  may  consider  the 
relations  between  the  decedent  and  his 
next  of  kin,  the  amount  of  his  property, 
the  character  of  his  business,  and  the 
prospect  of  increase  or  decrease  of 
wealth  likely  to  accrue  to  a  man  of 
such  business  and  means* 

There  should  be  taken  into  consid- 
-oration  the  condition  of  the  decedent's 
health  at  the  time  of  the  injury  which 
resulted  in  his  death,  including  any 
ailments  or  diseases  with  which  he 
was  afflicted,  and  also  the  possibility 
•or  probability  that,  had  he  lived  out 
his  life  expectancy,  he  would  not  have 
become  a  producer  of  more  wealth,  but 
the  consumer  of  some  of  the  weall^  he 
had  already  produced.  Underwood  v. 
Old  Colony  Street  R.  Co.  (1911)  88 
JR.  L  819,  80  AtL  890. 

Where  the  action  is  by  the  adminis- 


trator to  recover  for  the  benefit  of  the 
estate^  and  the  evidence  shows  that 
the  decedent's  health,  habits,  er  other 
conditi<ms  of  life  were  such  that  he 
had  no  reasonable  ^cpectation  of  an 
estate,  the  recovery  is  merely  nominal. 
Jacksonville  Electric  Ck>.  v.  Bowden 
(1907)  54  Pla,  461,  15  L.R.A.(N.S.) 
451,  45  So.  756. 

In  Simonson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1878)  49  lewa,  87,  it  is  said  that 
if  a  man  is  killed  whose  earnings  have 
been  large,  but  who  has  retired  from 
business  with  no  intention  ef  resum- 
ing, it  is  not  certain  that  he  is  injured 
with  reference  to  his  prospective  es- 
tate because  of  his  wrongful  death; 
yet,  because  he  might  resume  his  busi- 
ness, the  jury  would  not  be  justified, 
where  a  cause  of  action  existed  for  the 
injury,  in  allowing  nothing  for  the  in- 
jury sustained  by  the  decedent  in  ref- 
erence to  his  prospective  estate. 

And  see  Kinser  v.  Soap  Creek  Coal 
Co.  (1892)  85  Iowa,  26,  51  N.  W.  1151, 
declaring  that  the  damages  allowable 
are  not  the  subject  of  exact  computa- 
tion, but  are  largely  a  matter  of  spec- 
ulation, that  the  loss  to  the  estate  of 
the  deceased  is  to  be  estimated  from 
the  probable  duration  of  his  life,  his 
habits  as  to  industry,  his  health,  char- 
acter, employment,  his  earnings,  and 
other  facts  and  circumstances  per- 
tinent to  the  inquiry,  and  that  there  is 
to  be  taken  into  consideration,  in  con- 
nection therewith,  the  contingency  of 
sickness,  old  age,  etc. 

In  Grace  v.  Minneapolis  &  St.  L.  R. 
Co.  (1911)  153  Iowa,  418, 133  N.  W.  672, 
it  is  held  that  the  jury  are  limited  to 
the  consideration  of  the  present  pecu- 
niary loss  to  the  decedent's  estate  re- 
sulting from  his  death.  In  assessing 
same,  they  may  take  into  consideration 
the  decedent's  age,  occupation,  habits, 
condition  of  health,  ability  to  earn 
money,  habits  as  to  industry,  and  prob- 
able duration  of  life,  in  connection 
with  the  fact  that  the  deceased,  in  the 
natural  course  of  events,  was  liable 
to  die  al;  any  time,  and  there  was  no 
certainty  that  he  would  have  lived  un- 
til the  end  of  his  expectancy. 

Where  the  damages  recoverable  for 
death  by  a  wrongful  act  are  those  re- 
sulting from  the  death  of  deceased  to 
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his  estate,  his  age,  health,  habits,  and 
disposition  and  capacity  to  labor  and 
make  and  save  money  and  acquire 
property  must  be  considered,  and  also 
all  losses  to  his  estate,  or  creditors  or 
next  of  kin  to  whom  it  belongs,  and 
for  whose  benefit  the  action  is  allowed, 
as  may  be  fairly  implied  from  the  ces- 
sation of  his  life.  It  does  not,  how- 
ever, include  items  of  expense  for  the 
sickness  and  burial  of  the  deceased. 
Holland  v.  Brown  (1888)  13  Sawy. 
284,  35  Fed.  43. 

IV.  Pain  and  Buffering. 

By  the  great  weight  of  authority, 
where  the  statute  provides  for  the 
survival  of  a  cause  of  action  for 
wrongfully  causing  the  death  of  a 
human  being,  the  recovery  to  be  in 
behalf  of  the  testator's  estate,  the 
damages  recoverable  are  such  as  the 
decedent  himself  might  have  recov- 
ered had  he  survived,  and  hence  it  in- 
cludes any  pain  and  suffering  he  en- 
dured because  of  the  injury. 

Connecticut.  —  Kling  v.  Torello 
(1913)  87  Conn.  301,  46  L.R.A.(N.S.) 
930,  87  Atl.  987. 

Kentucky. — Covington  Street  R.  Co. 
T.  Packer  (1872)  9  Bush,  455,  15  Am. 
Rep.  725;  Hansford  v.  Payne  (1875) 
11  Bush,  380;  Quinn  v.  Newport  News 
&  M.  Valley  Co.  (1893)  15  Ky.  L.  Rep. 
74,  22  S.  W.  223. 

Maine.— Ramsdell  v.  Grady  (1903) 
97  Me.  319,  64  Atl.  763. 

Massachusetts^ — ^Bancroft  v.  Boston 
&  W.  R.  Corp.  (1865)  11  Allen,  34; 
Kennedy  v.  Standard  Sugar  Refinery 
Co.  (1878)  125  Mass.  90,  28  Am.  Rep. 
214. 

Michigan.  —  Olivier  v.  Houghton 
County  Street  R.  Co.  134  Mich.  367; 
Davis  V.  Michigan  C.  R.  Co.  (1907)  147 
Mich.  479,  111  N.  W.  76. 

Montana. — Beeler  v.  Butte  &  L. 
Copper  Development  Co.  (1910)  41 
Mont.  465,  110  Pac.  528. 

New  Hampahirew  —  Corliss  v. 
Worcester  &  N.  &  R.  R.  Co.  (1885) 
63  N.  H.  404. 

Pennsylvania. — Maher  ▼•  Philadel- 
phia Traction  Ca  (1897)  181  Pa.  391, 
37  Atl.  571,  3  Am.  Neg.  Rep.  85;  Mc- 
Cafferty  v.  Pennsylvania  R.  Co.  (1899) 
193  Pa.  339,  74  Am.  St.  Rep.  690,  44 
Atl.  435. 


Sooth  Canoiiiuu— Bennett  ▼.  Spar- 
tanburg R.  Gas  &  E.  Co.  (1914)  97  S. 
C.  27,  81  S.  E.  189. 

South  Dakota.— Belding  v.  Black 
Hills  &  Ft  P.  R.  Co.  (1892)  3  S.  D. 
369,  58  N.  W.  670. 

TenncaaeCd-  Davidson  Benedict  Co. 
v.  Severson  (1902)  109  Tenn.  572,  72 
S.  W.  967. 

Vermoiit— Legg  v.  Britton  (1890> 
64  Vt.  652,  24  Atl.  1016. 

Wisconaiii. — ^Brown  ▼.  Chicago  &  N. 
W.  R.  Co.  (1898)  102  Wis.  137,  44 
L.R.A.  579,  77  N.  W.  748,  78  N.  W.  771, 

5  Am.  Neg.  Rep.  255. 

In  Klann  ▼.  Minn  (1915)  161  Wis. 
517, 154  N.  W.  996,  an  action  was  sus- 
tained to  recover  damage  to  the  estate 
of  the  deceased,  based  on  his  pain  and 
suffering  from  death  in  a  fire. 

In  Houston  &  T.  C.  R.  Co.  v.  Max- 
well (1910)  61  Tcz.  Civ.  App.  80,  128 
S.  W.  160,  it  is  held  that  the  measure 
of  damages,  where  the  decedent  dies 
from  some  cause  other  than  the  in- 
jury, is  to  be  based  upon  compenaation 
for  his  pain  and  suffering,  and  neces- 
sary and  reasonable  expense  dne  to  or 
growing  out  of  the  injury,  and  com- 
pensation for  loss  of  time  and  ability 
to  earn  money. 

A  recovery  for  4ftiA  mental  anguish 
and  physical  suffering  of  the  deceased 
can  only  be  in  behalf  of  his  estate. 
Such  damage  cannot  be  included  in 
the  recovery  in  behalf  of  the  deced- 
ent's widow.    Smith  v.  Chicago,  R.  I. 

6  P.  R.  Co.  (1914)  42  Okla.  577,  142 
Pac.  898. 

In  Kentucky,  the  administrator  may 
recover  either  for  the  pain  and  suffer- 
ing of  the  deceased  or  compensation 
for  his  death,  but  he  cannot  recover 
for  both,  and  he  may  be  required  to 
elect  which  he  will  sue  for.  Louisville 
&  N.  R.  Co.  V.  Simrall  (1907)  127  Ky. 
55,  104  S.  W.  1011;  Randolph  ▼.  Sny- 
der (1910)  139  Ky*  159,  129  S.  W.  562. 

In  Arkansas,  an  acti<Mi  may  be  main- 
tained to  recover  in  behalf  of  the  es- 
tate of  the  deceased  person  far  his 
pain  and  suffering,  and  also  in  behalf 
of  the  beneficiaries  for  compensation 
for  the  loss  of  support  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Sweet  (1897)  68  Ark. 
563,  40  S.  W.  463,  2  Am.  Neg.  Rep.  295; 
St  Louis,  I.  M.  &  S.  R.  Ck).  v.  McCain 
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(1900)  67  Ark.  377,  55  S.  W.  165;  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Dawson 
(1900)  68  Ark.  1,  56  S.  W.  46;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Stamps 
(1907)  84  Ark.  241,  104  S.  W.  1114; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly 

(1911)  98  Ark.  240,  135  S.  W.  876,  re- 
versed ^n  (1913)  228  U.  S.  702,  57  L. 
ed.  1031,  33  Sup.  Ct  Rep.  703;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Robertson 

(1912)  103  Ark.  361,  146  S.  W.  482. 
And  see  supra,  II.  a. 

Beeler  v.  Butte  &  L.  Copper  Develop- 
ment Ck>.  41  Mont.  465,  110  Pac.  528, 
liolds  that  where  the  statute  provides 
that  the  right  of  action,  where  death 
results  from  the  injury,  shall  survive 
to  and  may  be  prosecuted  by  the  heirs 
of  the  deceased,  the  measure  of  re- 
covery is  the  same  as  though  he  had 
lived  and  prosecuted  the  action,  and 
may  include  damages  for  pain  and  suf- 
fering endured  by  him,  and  also  dam- 
ages for  diminished  and  lost  earning 
capacity  for  the  period  of  his  natural 
expectancy. 

For  the  pain  and  suffering  of  the 
decedent  in  his  lifetime,  his  personal 
representative  is  entitled  to  recover 
to  the  same  extent  as  the  decedent 
might  have  recovered  if  he  had  sur- 
vived, and  had  obtained  perfect  and 
permanent  relief  at  the  moment  of  his 
death.  Hansford  v.  Payne  (1875)  11 
Bush  (Ky.)  380.  And  see  Covington 
Street  R.  Co.  v.  Packer  (1872)  9  Bush 
(Ky.)  455,  15  Am.  Rep.  725,  declaring 
that  the  statutory  provision  permit- 
ting the  personal  representative  of  a 
person  whose  life  is  lost  to  institute 
suit  to  recover  damages  in  the  same 
manner  that  the  person  himself  might 
have  done  for  the  injury,  had  death 
not  ensued,  authorized  a  recovery,  as 
part  of  the  actual  damages  sustained, 
for  the  physical  and  mental  suffering 
of  the  deceased  caused  by  the  injury, 
and  also  his  loss  of  services  up  to  his 
death,  but  it  does  not  authorize  a  re- 
covery for  mental  suffering  of  any 
third  person  because  of  such  injury. 

In  some  jurisdictions  a  narrower 
construction  is  placed  upon  the  term 
''pecuniary  loss,"  and  it  is  held  to  al- 
low compensation  only  for  the  destruc- 
tion of  the  decedent's  earning  capac- 


ity, and  not  to  include  compensation 
for  his  pain  and  suffering. 

United  States.  —  Ladd  v.  Foster 
(1887)  31  Fed.  827  (under  Oregon 
statute) ;  Holland  v.  Brown  (1888)  13 
Sawy.  284,  35  Fed.  43  (under  Oregon 
statute) . 

Florida.  —  Flobida  East  Coast  R. 
Co.  V.  Hayes  (reported  herewith) 
ante,  1310. 

Iowa. — Donaldson  v.  Mississippi  & 
M.  R.  Co.  (1864)  18  Iowa,  280,  87  Am. 
Dec.  391 ;  Dwyer  v.  Chicago,  St.  P.  & 
O.  R.  Co.  (1892)  84  Iowa,  479,  35  Am. 
St.  Rep.  322,  51  N.  W.  244 ;  Kinser  v. 
Soap  Creek  Coal  Co.  (1892)  85  Iowa, 
26,  51  N.  W.  1151. 

Kansas. — Kansas  P.  R.  Co.  v.  Cutter 
(1877)  19  Kan,  83,  9  Am.  Neg.  Cas. 
855. 

Oregon. — Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1891)  21  Or. 
450,  28  Pac.  497;  Wellman  v.  Oregon 
Short  Line  &  U.  N.  R.  Co.  (1892)  21 
Or.  530,  28  Pac.  625. 

Thus,  in  Kinser  v.  Soap  Creek  Coal 
Co.  (1892)  85  Iowa,  26,  51  N.  W.  1161, 
it  is  held  that,  under  the  Iowa  stat- 
ute, the  measure  of  damages  is  dif- 
ferent in  an  action  brought  originally 
by  the  person  injured  and  prosecuted 
to  judgment  after  his  death  by  the 
administrator  of  his  estate,  and 
where  the  action  is  originally  brought 
by  the  administrator.  In  the  first 
case,  the  jury  are  authorized  to  allow 
damages  for  bodily  pain  and  mental 
anguish  of  the  person  injured.  In  the 
latter  action,  however,  no  damages 
are  to  be  allowed  for  the  pain  and 
suffering.  Followed  in  Jacobs  v. 
Glucose  Sugar  Ref.  Co.  (1905)  140 
Fed.  766,  applying  Iowa  statute. 

In  Spaulding  v.  Chicago,  St.  P.  & 
K.  C.  R.  Co.  (1896)  98  Iowa,  205,  67 
N.  W.  227,  it  is  also  held  that  nothing 
is  to  be  allowed  for  the  pain  and 
suffering  of  the  deceased,  or  for  the 
wounded  feelings  or  grief  of  his  next 
of  kin.  In  this  state  the  damages  re- 
coverable are  the  pecuniary  loss  to  the 
estate  of  the  decedent. 

And  see  Carlson  v.  Oregon  Short 
Line  &  U.  N.  R.  Co.  (1892)  21  Or.  450, 
28  Pac.  497,  holding  that,  where  the 
recovery  is  limited  to  the  pecuniary 
loss  suffered  by  the  estate  of  the  de- 
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eedent,  there  can  be  no  recovery  for 
his  pain  and  suffering.  Wellman  v. 
Oregon  Short  Line  &  U.  N.  R.  Co. 
(1892)  21  Or.  580,  28  Pac.  625,  fol- 
lowing 21  Or.  450. 

In  Kansas  P.  R.  Co.  v.  Cutter  (1877) 
19  Kan.  83,  9  Am.  Neg.  Cas.  355,  it  is 
held  that  the  measure  of  damages  in 
an  action  by  a  personal  representative 
for  the  wrongful  death  of  his  decedent 
is  compensation  for  the  pecuniary 
loss  to  his  estate.  Unless  exemplary 
damages  are  awarded,  the  pain  and 
suffering  of  the  decedent  are  not  in- 
cluded. 

F.  Expense  of  Mcknesa  and  death. 

It  has  been  held  that  the  ordinary 
grounds  of  damage,  where  the  cause 
of  action  for  personal  injury  survives 
to  the  personal  representative,  and  is 
prosecuted  by  him,' are  the  expenses 
of  the  board,  nursing,  and  medical  aid 
incident  to  the  injury,  and  compensa- 
tion for  the  loss  of  time  and  mental 
and  physical  pain  of  the  deceased. 
Kennedy  v.  Standard  Sugar  Refinery 
Ck>.  (1878)  125  Mass.  90,  28  Am.  Rep. 
214;  Corliss  v.  Worcester,  N.  &  R.  R. 
Co.  (1885)  63  N.  IL  404;  Belding  v. 
Black  Hills  &  Ft.  P.  R.  Co.  (1892)  3 
S.  D.  869,  53  N.  W.  750;  St.  Louis  & 
S.  F.  R.  Co.  V.  Goode  (1914)  42  Okla. 
784,  L.R.A.1915E,  1141,  142  Pac.  1185; 
Ehlers  v.  Automobile  Liability  Co. 
(1919)  169  Wis.  494,  173  N.  W.  325. 

The  expense  of  nursing  the  deced- 
ent may  be  included  in  the  damages 
recoverable  for  his  death.  Muldown- 
ey  V.  Illinois  C.  R.  Co.  (1873)  36  Iowa, 
462.  Also  burial  expenses^  St. 
Louis  &  S.  F.  R.  Co.  v.  Goode  (1914) 
42  Okla.  784,  L.R.A.1915E,  1141,  142 
Pac.  1185.  Especially  where,  by  stat- 
ute, they  are  made  a  debt  of  the  de- 
cedent's estate.  Ehlers  v.  Automobile 
Liability  Co.  (Wis.)  supra.  See  Kern- 
ing V.  Holt  Lumber  Co.  (1913)  153 
Wis.  101,  140  N.  W.  1102,  holding  that, 
where  the  burial  expenses  of  the  de- 
cedent are  by  statute  made  a  debt  of 
his  estate,  they  may  be  included  as 
part  of  the  damages  accruing  to  de- 
cedent from  the  injury  resulting  in 
his  death. 

It  has  been  held  that,  while  fu* 
neral  expenses  of  the  decedent,  as  a 
whole,  are  not  to  be  taken  into  ac- 


count in  assessing  the  damage  to  the 
estate  of  the  deceased  for  his  wrong- 
ful death,  the  interest  on  the  funeral 
expenses  for  the  term  of  the  life  ex- 
pectancy  of  the  deceased  may  be  tak- 
en into  account.  This  holding  is  upon 
the  ground  that  the  estate  of  th6  de- 
ceased, at  some  time,  will  have  to  bear 
his  funeral  expenses,  and  hence  this 
expense  cannot  properly  be  charge- 
able to  the  injury  complained  of,  but 
since  the  injury  did  have  the  effect  of 
accelerating  the  time  when  the  estate 
had  to  bear  this  expense,  to  this  ex- 
tent the  loss  may  be  ascribed  to  the 
injury.  Brady  v.  Haw  (1919)  —  lews, 
— ,  174  N.  W.  381. 

And  see  Holland  v.  Brown  (1888) 
13  Sawy.  284,  35  Fed.  48,  holding  that 
when  damages  to  the  estate  of  deced- 
ent for  his  wrongful  deaUi  become 
assets  of  the  estate,  they  include  only 
what  is  consequent  on  the  death,  and 
therefore  no  allowance  can  be  made 
for  expenses  of  illness  and  buriaL 
And  in  Wilcox  v.  Wilmington  City  R. 
Co.  (1899)  2  Penn.  (IM.)  167,  44  AtL 
686,  it  is  held  that  the  recovery  can- 
not include  the  funeral  expenses  of 
the  decedent.  And  see  to  the  same 
effect,  the  reported  case  (Flou>a. 
East  Coast  R.  Co.  v.  Hayes,  ante, 
1810). 

And  see  also  Gates  v.  Beebe  (1912) 
170  Mich.  107,  135  N.  W.  934,  holding 
that  an  administratrix,  suing  under 
the  Survival  Statute  to  recover  for  her 
husband's  death,  is  not  entitled  to  re- 
cover the  amount  expended  for  med- 
ical attention  for  the  deceased. 

F/.  Where  deoeaeed  um»  •  m^arried 

tooman. 

It  is  to  be  remembered  that  the 
scope  of  the  note,  as  outlined  at  the 
beginning,  excludes  the  mtusare  of 
damages  for  the  death  of  a  married 
woman  under  statutes  which  provide 
for  the  recovery  of  damages  sustained 
by  the  statutory  beneficiaries. 

In  actions  to  fecover  compensation 
for  the  benefit  of  the  estate  of  a  mar- 
ried woman  for  her  wrongful  or  neg- 
ligent death,  in  assessing  the  dam- 
age, her  earning  capacity  is,  of  course, 
to  be  considered ;  but  there  is  also  to 
be  taken  into  consideration  the  fact 
that  her  husband  is  entitled  to  hef 
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services.  The  loss  in  this  regard  is  to 
be  assessed,  after  giving  due  weight 
to  both  of  these  elements. 

In  Wilcox  V.  Wilmington  Citj  R.  Co. 
(1899)  2  Penn.  (Del.)  157,  44  Atl. 
686,  it  is  held  that  in  an  action  by  the 
personal  representative  for  the  death 
of  his  decedent,  a  married  woman,  the 
amount  recovered  cannot  include  her 
funeral  expenses,  nor  tl^e  value  of  her 
services  to  her  husband,  but  only  com- 
pensation for  the  destruction  of  her 
earning  capacity,  independent  of  the 
rights  of  the  husband. 

Stulmuller  v.  Cloughly  (1882)  58 
Iowa,  738,  13  N.  W.  55,  holds  that  the 
juiy  should  not  be  instructed  that,  in 
assessing  the  damages  to  the  estate 
of  a  married  woman  by  reason  of  her 
wrongful  death,  they  should  be  as- 
sessed as  though  she  were  unmarried, 
since  part  of  a  woman's  time  must  be 
devoted  to  her  family. 

It  has  been  held  that,  where  a  mar- 
ried woman  had  no  independent  busi- 
ness or  occupation,  no  damage  can  be 
recovered  for  the  benefit  of  her  estate 
for  her  wrongful  death,  since,  as  a 
mere  housewife  or  homekeeper,  her 
services  belong  to  her  husband,  and 
hence  it  cannot  be  presumed  that  she 
would  have  accumulated  any  estate 
had  she  lived  out  her  life  expectancy. 
Nolte  V.  Chicago,  R.  I.  4  P.  R.  Co. 
(1914)  165  Iowa,  721,  147  N.  W.  192. 

In  an  action  for  damage  to  the  es- 
tate of  a  married  woman  by  her 
wrongful  death,  the  value  of  her  time 
cannot  be  recovered  for,  since  this  be- 
longs to  her  husband.  Grand  Trunk 
Western  R.  Co.  v.  Gilpin  (1918)  125 
C.  C.  A.  278,  206  Fed.  126. 

Where  a  married  woman  is  engaged 
in  business  independently  of  her  hus- 
band, recovery  may  be  had  for  her 
wrongful  death,  based  upon  the  ac- 
cumulation that  she  would  be  pre- 
sumed to  have  made  to  her  estate  had 
she  lived  out  her  life  expectancy. 
Niemeyer  v.  Chicago,  B.  &  Q.  R.  Co. 
(1909)  143  I4iwa,  129,  28  L.R.A.(N.S.) 
408,  136  Am.  St  Rep.  752,  121  N.  W. 


521;  Fleming  v.  Shenandoah  (1886) 
67  Iowa,  505,  56  Am.  St  Rep.  SM,  2B 
N.  W.  752. 

In  Walker  v.  Lansing  &  Suburban 
Traction  Co.  (1909)  156  Mich.  514,  121 
N.  W.  271,  it  is  held  that  where  a  hus- 
band recovered  as  his  damage  for  the 
wrongful  death  of  his  wife,  compen- 
sation for  the  loss  of  her  services  and 
for  his  expenses  attending  her  injury, 
he  cannot  subsequently,  as  the  admin- 
istrator of  her  estate,  maintain  an  ac- 
tion to  recover  damage  to  her  estate 
for  her  wrongful  death,  based  upon 
her  pain  and  suffering  and  the  de- 
struction of  her  earning  power.  The 
holding  as  to  the  pain  and  suffering 
of  the  decedent  was  based  upon  a  stat- 
ute which  remained  in  force  but  a 
short  time,  and  which  included  re* 
coveiy  for  pain  and  suffering  in  sur- 
vival actions.  The  denial  of  the  right 
to  recover  for  the  destruction  of  the 
earning  power  of  the  deceased  was 
based  upon  the  ground  that  the  tes- 
tator, by  recovering  for  the  loss  of 
decedent's  services,  had  successfully 
established  the  fact  that  she  was  not 
emancipated,  and  that  he  was  entitled 
to  her  services  because  of  the  marital 
relation. 

In  Kentucky  &  I.  T.  R.  Co.  v.  Becker 
(1919)  —  Ky.  — ,  214  S.  W.  900,  on 
the  basis  that  the  only  damage  recover- 
able is  for  the  destruction  of  the  earn- 
ing power  of  the  deceased,  a  married 
woman  engaged  merely  in  performing 
her  household  duties,  it  is  held  that 
evidence  of  the  decedent's  age  and 
health,  and  as  to  the  household  duties 
she  performed,  was  sufficient  to  sup- 
port a  substantial  verdict.  The  court 
said:  "It  is  true,  of  course,  such  evi- 
dence does  not  furnish  figures  from 
which  116,000,  or  any  other  sum,  may 
be  adduced  as  the  value  of  deceased's 
earning  capacity,  yet  she  had  earning 
capacity  that  defendants  negligently 
destroyed,  the  value  of  which  her  ad- 
ministrator is  entitled  to  recover,  even 
in  the  absence  of  direct  proof  as  to 
value."  A.  G.  S. 
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FRANK  DIMITBI  et  «1. 

V. 

PETER  CIENCI  A  SON. 

Bhode  Island  Supreme  Court  •^Jvme  97,  1919, 
(41  R.  I.  393.  103  Ati.  1029.) 

■ 

Damages  —  for  wrongful  death  of  minor. 

The  damages  recoverable  by  the  next  of  kin  tot  wrongful  death  of  a 
minor  are  the  present  value  of  the  gross  amount  of  his  prospective  earn- 
ings less  what  he  would  have  had  to  lay  out  as  a  producer  to  render  the 
service  or  acquire  the  money  and  also  less  the  money  which  he  would  have 
earned  during  minority. 

[See  note  on  this  question  beginning  on  page  1340.] 


Certification  by  the  Superior  Court  for  Providence  and  Bristol  Coun- 
ties for  determination  by  the  Supreme  Court  of  a  question  arising  in  an 
action  brought  to  recover  damages  for  the  death  of  plaintiffs'  son  alleged 
to  have  been  caused  by  defendants'  negligence.  Affirmative  aaiswer  re- 
turned. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Comstock  &  Canning  and     Penn.  (Del.)  455,  50  AtL  95;  Majcwell 


<^i.ti^iitSU 


Henry  C.  Hart,  for  plaintiffs : 

The  damages  are  to  be  measured  by 
ascertaining  the  gross  amount  of  the 
prospective  income  or  earnings  of  de- 
ceased based  upon  his  expectancy  of 
life,  after  deducting  therefrom  what 
he  would  have  to  lay  out  as  a  producer 
to  render  services  or  to  acquire  the 
money  or  income  that  he  might  be 
expected  to  produce,  computing  such 
expenses  according  to  his  situation  in 
life,  his  means  and  personal  habits, 
and  reducing  the  net  result  so  ob- 
tained to  its  present  value. 

McCabe  v.  Narragansett  Electric 
Lighting  Co.  26  R.  I.  427,  59  Atl. 
112;  Reynolds  v.  Narragansett  Elec- 
tric Lighting  Co.  26  R.  I.  467,  59 
Atl.  398;  Sebille  v.  Dunn,  —  R.  I. 
— ,  99  Atl.  831;  Mobile  &  O.  R.  Co. 
V.  Watly,  69  Miss.  145,  13  So.  825; 
Cumberland  Teleph.  &  Teleg.  Co.  v. 
Anderson,  89  Miss.  732,  41  So.  263; 
Florida  East  Coast  R.  Co.  v.  Hayes,  67 
Fla.  101,  ante,  1310,  64  So.  504;  De 
Amado  v.  Friedman,  11  Ariz.  56,  89 
Pac.  588;  McClaugherty  v.  Rogue  River 
Electric  Co.  73  Or.  136,  140  Pac.  64, 
144  Pac.  569 ;  Pickett  v.  Wilmington  ft 
W.  R.  Co.  117  N.  C.  616,  80  L.R.A.  257, 
58  Am.  St.  Rep.  611,  23  S.  E.  264;  Rus- 
sell V.  Windsor  S.  B.  Co.  126  N.  C.  961, 
36  S.  E.  191 ;  Speight  v.  Seaboard  Air 
Line  R.  Co.  161  N.  C.  80,  76  S.  E.  684; 
Tully  v.  Philadelphia,  W.  &  B.  R.  Co.  3 


V.  Wilmington  City  R.  Co.  1  Marv. 
(Del.)  199,  40  Atl.  945;  Lenkewicz  v. 
Wilmington  City  R.  Co.  7  Penn.  (Del.) 
64,  74  Atl.  11;  Gismondi  v.  People's  R. 
Co.  2  Boyce  (Del.)  577,  83  Atl.  136; 
Chesapeake  &  0.  R.  Co.  v.  Lang,  100 
Ky.  221,  38  S.  W.  603,  40  S.  W.  451,  41 
S.  W.  271;  Linss  v.  Chesapeake  &  0. 
R.  Co.  91  Fed.  964;  Louisville  &  N.  R. 
Ck).  v.  Engleman,  146  Ky.  19,  141  S.  W. 
374;  Warren  v.  Manchester  Street  R. 
Co.  70  N.  H.  352,  47  Atl.  735;  Carney 
v.  Concord  Street  R.  Co.  72  N.  H.  364, 
57  Atl.  218;  Goodsell  v.  Hartford  &  N. 
H.  R.  Co.  83  Conn.  51 ;  Nelson  v.  Bran- 
ford  Lighting  &  Water  Co.  75  Conn. 
548,  54  Atl.  303,  13  Am.  Neg.  Rep.  490; 
Wilmot  V.  McPadden,  78  Conn.  276,  61 
Atl.  1069;  McCabe  v.  Narragansett 
Electric  Lighting  Co.  26  R.  L  272,  59 
Atl.  112;  Sweet  v.  Providence  ft  S.  R. 
Co.  20  R.  I.  785,  40  AtL  237;  Wilson  v. 
New  York,  N.  H.  &  H.  R.  Co.  29  R.  L 
146,  69  Atl.  364 ;  McGarr  v.  National  & 
P.  Worsted  Mills,  22  R.  L  347,  47  Atl. 
1092;  McGarr  v.  National  ft  P.  Wor- 
sted Mills,  24  R.  I.  447,  60  L.R.A.  122, 
96  Am.  St.  Rep.  749,  68  Atl.  320 ;  Red- 
dington  v.  Getchell,  40  R.  L  463,  101 
Atl.  123;  MacGregor  v.  Rhode  Island 
Co.  27  R.  I.  85,  60  Atl.  761 ;  O'Clair  v. 
Rhode  Island  Co.  27  R.  I.  448,  63  Atl. 
238. 
Mr.  John^Henshaw,  for  defendants: 
The   mea'sure   of  damages   in   this 
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state  is  strictly  limited  to  the  pecu- 
niary loss  which  the  parents  sustain 
by  reason  of  being  deprived  of  the 
child's  services  during  his  minority. 

Sutherland,  Damages,  4th  ed.  § 
1278;  Leahy  v.  Davis,  121  Mo.  227,  25 
S.  W.  941 ;  Mobile  &  0.  R.  Co.  v.  Watly. 
69  Miss.  145,  13  So.  825;  Agricultural 
&  M.  Asso.  V.  State,  71  Md.  86,  17  Am. 
St.  Rep.  507,  18  Atl.  87;  State  use  of. 
Coughlan  v.  Baltimore  &  0.  R.  Go.  24 
Md.  105,  87  Am.  Dec.  600;  Deninger 
V.  American  Locomotive  Co.  107  C.  C. 
A.  126,  185  Fed.  22 ;  Scherer  v.  Schla- 
berg,  18  N.  D.  421,  24  L.RJl.(N.S.) 
620,  122  N.  W.  1000;  Schnable  v. 
Providence  Public  Market,  24  R.  I.  All, 
53  Atl.  634;  Powell  v.  Rousseau,  38 
R.  I.  295,  94  Atl.  867. 

Sweetland,  J.,  delivered  the  opin- 
ion of  the  court  : 

This  is  an  action  of  trespass  on 
the  case  for  negligence  to  recover 
damages  for  the  death  of  one  Luigi 
Dimitri,  alleged  to  have  been  caus^ 
by  the  wrongful  neglect  of  the  de- 
fendants and  their  servants. 

The  plaintiffs  allege  that  they  are 
respectively  the  father  and  the 
mother,  and  are  all  of  the  next  of  kin 
of  said  Luigi  Dimitri,  deceased; 
that  they  are  suing  by  force  6t  the 
statute  as  the  next  of  kin  of  said 
Luigi  for  the  benefit  of  all  of  his 
next  of  kin ;  that  no  executor  or  ad- 
ministrator has  been  appointed  to 
administer  his  estate ;  and  that  said 
Luigi  at  the  time  of  his  injury  and 
death  was  twenty  years,  ten  months, 
and  nineteen  days  old.  The  case  is 
before  us  solely  with  reference  to 
the  proper  measure  of  damages  ap- 
plicable thereto.  The  specific  point 
is  set  forth  in  a  question  of  law  cer- 
tified by  the  superior  court  to  this 
court  for  determination.  The  ques- 
tion is  as  follows :  *'In  a  case  of  the 
character  of  the  one  herein,  are  the 
damages  to  be  measured  by  ascer- 
taining the  gross  amount  of  the 
prospective  income  or  earnings  of 
the  said  Luigi  Dimitri,  the  plaintiffs' 
intestate,  based  upon  his  expectancy 
of  life,  after  deducting  therefrom 
what  said  deceased  would  have  to 
ley  out  as  a  producer  to  render  serv- 
ices or  to  acquire  the  money  or  in- 
come that  he  might  be  expected  to 
produce,  computing  such  expenses 


according  to  his  situation  in  Kfe, 
his  means  and  personal  habits,  and 
then  reducing  the  net  result  so  ob- 
tained to  its  present  value  V* 

The  defendants  contend  that,  as 
the  deceased  was  a  minor,  the  dam- 
ages recoverable  are  limited  to  the 
pecuniary  loss  which  the  father  of 
said  Luigi  sustained  by  reason  of  be- 
ing deprived  of  his  child's  services 
during  the  child's  minority;  and 
they  rely  upon  the  authority  of 
Schnable  v.  Providence  Public  Mar- 
ket, 24  R.  I.  477,  53  Atl.  634.  That 
case  has  generally  been  followed  in 
practice  since  its  determination,  and 
has  been  approved  in  the  later  cases 
of  Powell  V.  Rousseau,  38  R.  I.  295, 
94  Atl.  867,  and  Russo  v.  Rhode 
Island  Co.  38  R.  I.  823,  96  Atl.  666. 
Schnable  v.  Providence  Public  Mar- 
ket was  an  action  brought  by  a  fa- 
ther to  recover  under  the  statute  for 
the  death  of  his  minor  child,  five 
years  old,  alleged  to  have  been 
caused  by  the  wrongful  neglect  of 
the  defendant  In  its  opinion  the 
court  said:  ''In  an  action  of  this 
sort  the  parent  can  only  recover  the 
net  value  of  the  child's  services  dur- 
ing his  minority." 

The  contention  of  the  plaintiffs  is 
that  the  rule  for  measuring  damages 
in  all  cases  brought  under  the  stet- 
ute  to  recover  for  the  death  of  a  per- 
son caused  by  the  wron^^id  act,  neg- 
lect, or  default  of  another,  whether 
the  deceased  be  a  minor  or  an  adult, 
is  that  laid  down  in  McCabe  v.  Nar- 
ragansett  Electric  Lighting  Co.  26 
R.  1. 427, 59  Atl.  112,  as  follows :  "It 
is  obvious,  too,  that  the  loss  sus- 
tained by  the  plaintiff  here  is  the 
present  value  of  the  net  result  re- 
maining after  his  personal  expenses 
are  deducted  from  his  income  or 
earnings.  To  ascertain  this  it  is,  of 
course,  necessary  to  ascertain  first 
the  gross  amount  of  such  prospec- 
tive income  or  earnings,  then  to  de- 
duct therefrom  what  the  deceased 
would  have  to  lay  out  as  a  producer 
to  render  the  service  or  to  acquire 

the  money  that  he  D»ma»e^for 
might  be  expected  wromrnn  death 
to  produce,  comput-  •'  "'*"'•'• 
ing  such  expenses  according  to  his 
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station  in  lif e»  his  means  and  person- 
al habits,  and  then  to  reduce  the  net 
result  so  obtained  to  its  present 
value/' 

This  rule  has  since  been  followed 
without  exception  in  this  state  in 
every  case  brought  under  the  statute 
to  recover  damages  for  the  death  of 
an  adult.  Reynolds  v.  Narragansett 
Electric  Lighting  Co.  26  R.  I.  457, 
59  Atl.  393 ;  Sebille  v.  Dunn,  —  R. 
I.  — ,  99  Atl.  831,  and  many  other 
unreported  cases.  If  the  rule  in  the 
McCabe  Case  is  one  of  general  ap- 
plication, appropriate  in  an  action 
involving  the  death  of  a  minor  as 
well  as  in  one  to  recover  for  the 
death  of  an  adult,  then  the  rule  of 
the  Schnable  Case  and  that  of  the 
McCabe  Case  are  dearly  in  conflict. 
Both  actions  were  brought  under  the 
same  statute,  which  statute  is  the 
foundation  of  the  case  at  bar. 

Prior  to  1846  no  action  could  be 
maintained  at  common  law  to  re- 
cover .  for  a  death  caused  by  the 
wrongful  act  of  another.  Then  Par- 
liament enacted  the  English  statute 
of  9  &  10  Victoria,  chapter  93, 
known  as  Lord  Campbell's  Act.  This 
was  "'An  Act  for  Compensating  the 
Families  of  Persons  Killed  by  Acci- 
dents.'' As  was  pointed  out  in  Lu- 
brano  v.  Atlantic  Mills,  19  R.  I.  129, 
34  L.R.A.  797,  82  Atl.  2W,  Lord 
Campbell's  Act  was  not  for  the  bene- 
fit of  an  estate,  but  for  the  family. 
Said  act  provided  that  "the  jury 
may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  re- 
sulting from  such  death  to  the  par- 
ties respectively  for  whom  or  for 
whose  benefit  such  action  shall  be 
brought." 

And  it  was  provided  that  the 
amount  recovered  should  be  divided 
among  said  parties  in  such  shares  as 
the  jury  should  direct.  After  Lord 
Campbell's  Act  the  states  of  this 
country,  generally,  passed  statutes 
providing  for  recovery  against  a  per- 
son or  persons  causing  the  death  of 
another  by  wrongful  act,  neglect,  or 
default.  The  provisi<ms  of  these 
acts  differ  widely.  Some  clearly 
have  the  same  purpose  as  the  Eng- 
lish act.    They  give  to  the  parties 


for  whose  benefit  an  action  is  pro- 
vided pecuniary  compensation  for 
the  loss  which  they  have  meffered 
through  the  death  of  the  deceased. 
In  others,  the  action  provided  may 
be  regarded  as  one  brought  in  be- 
half of  the  decedent's  estate  to  re- 
cover the  value  of  the  decedent's  life, 
with  the  provision  that  the  ^nount 
recovered  shall  be  distributed  among 
certain  named  beneficiaries  as  tiie 
statute  directs.  Such  distribution, 
however,  is  made  without  reference 
to  any  special  pecuniary  loss  which 
the  beneficiaries  may  have  suffered 
by  reason  of  the  decedent's  death. 
In  1853  the  original  Rhode  Island 
statute,  providing  for  a  recovery  on 
account  of  a  death  by  wrongful  act, 
was  passed.  This  act  has  been 
amended  and  rearranged  from  time 
to  time  until,  when  Schnable  v. 
Providence  Public  Market,  supra, 
was  decided  in  1902,  it  was  substan- 
tially in  the  form  in  which  it  now 
I4>pears  as  §  14,  chap.  283,  Gren. 
Laws  1909.  Said  section,  so  far  as 
it  relates  to  the  question  before  us, 
is  as  follows : 

"Sec.  14.  Whenever  the  death  ef 
a  person  shall  be  caused  by  the 
wrongful  act,  neglect,  or  default  of 
another,  and  the  act,  ne^ect,  or  de- 
fault is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  ^rty 
injumd  to  xoaiBtain  an  action  and 
recover  damages  in  respect  thereof, 
the  person  who,  or  the  corporation 
which,  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable 
to  an  action  for  damages,  notwith- 
standing the  desith.  of  the  person  in- 
jured, and  although  the  death  shall 
have  been  caused  under  such  di^cum- 
stances  as  amount  in  law  to  a  felony. 
Every  such  action  shall  be  brought 
by  and  in  the  name  of  the  executor 
or  administrator  of  such  deceased 
person,  whether  appointed  or  quali- 
fied within  or  without  the  state,  and 
the  amount  recovered  in  every  such 
action  shall  one  half  thereof  go  to 
the  husband  or  widow,  and  one  half 
thereof  to  the  children  of  the  de- 
ceased, and  if  there  be  no  children 
the  whole  shall  go  to  the  husband  or 
widow,  and,  if  there  be  no  husband 
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or  widow,  to  the  next  of  kin,  in  the 
proportion  provided  by  law  in  rela- 
ticMi  to  the  distribution  of  personal 
prop^i^y  left  by  persons  dying  in- 
testate: Provided,  that  every  such 
action  shall  be  commenced  within 
two  years  after  the  death  of  such 
person.  If  there  is  no  executor  or 
administrator,  or  if,  there  being  one, 
no  action  is  brought  in  his  name 
witiun  six  months  after  the  death, 
one  action  may  be  brought  in  the 
names  of  all  the  beneficiaries,  either 
by  all,  or  by  part  stating  that  they 
sue  for  the  benefit  of  all,  and  stating 
their  respective  relations  to  the  de- 
<^eased/' 

The  answer  which  should  be  given 
to  ihe  question  before  us  depends 
upon  the  view  we  take  as  to  the  pur- 
pose of  our  statute.  Is  it  intended 
to  provide  recovery  in  order  to  com- 
pulsate  the  benueficjaries  for  the  loss 
which  they  have  suffered,  or  is  it  an 
action  in  behalf  of  the  decedent's  es- 
tate? If  the  former,  then  the  deci- 
sion in  the  SchnaMe  Case  is  based 
upon  a  sound  principle,  although  per- 
haps not  entirely  in  accord  with  the 
weight  of  authority  in  some  partic- 
nl^.  Said  decision  appears  to  have 
been  rendered  after  a  consideration 
of  a  number  of  eves  from  otiier  ju- 
risdictions, which  cases  are  cited  in 
the  opinion  and  are  considered  by 
the  court  as  having  been  brought 
^'under  statutes  simHar  to  ours.''  It 
appwrs  from  an  examinatioii  that 
such  statutes  are  generally  of  the 
class  which  follows  LodA  Campbdl's 
Act,  and  provide  for  the  recovery 
of  coa9>MisatuHi  for  the  pecuniary 
loss  which  results  from  the  deced- 
ent's death  to  the  person  or  persons 
for  whose  benefit  the  action  is 
brought. 

In  McCabe  v.  Narragansett  Elec- 
tric Lighting  Co:  27  E.  1. 272, 61  Atl. 
667,  tjie  court  considered  the  plain- 
tiff's motion  for  a  reargument  after 
the  opinion  reported  in  26  R.  I.  427, 
59  Atl.  112,  supra,  analyzed  at 
length  the  provisions  of  our  statute, 
and  consklered  its  nature  and  pur- 
pose. The  court  then  reached  the 
conclusion  that  our  statute  differs 


widely  from  Lord  Campbell's  Act 
and  the  Canada  statute  of  the  same 
kind ;  that  an  actiou  under  our  stat- 
ute "should  be  considered  as  though 
it  were  brought  in  behalf  of  the  es- 
tate of  the  decedent  for  the  damage 
to  that  estate  caused  by  the  death 
in  question."  The  reasoning  upon 
which  this  conclusion  is  based  ap- 
pears to  us  to  be  sound,  and,  as  we 
have  said  above,  it  has  been  adopted 
without  question  in  all  later  oases 
when  the  decedent  has  been  of  full 
age.  Should  a  different  view  of  the 
purpose  of  the  statute  be  taken, 
wh^  the  decedent  is  a  minor?  The 
statute  in  its  language  makes  no 
distinction,  and  in  our  opinion  a 
difference  in  construction,  based 
upon  a  difference  in  the  sees 
of  decedents,  would  be  entirely  un- 
warranted. If  in  the  case  of  a 
minor  the  recovery  provided  in 
the  aet  is  for  damages  to  the 
minor's  estate,  as  we  believe  it  is, 
then  we  are  forced  to  the  conclusion 
that  the  rule  for  the  measurement 
of  damages  stated  in  the  Schnabie 
Case  is  based  upon  a  misconcepition 
of  the  purpose  of  the  act;  for  that 
rule  proceeds  upon  the  theory  that 
the  recovery  by  the  parent  is  for  the 
pecuniary  loss  which  the  parent  has 
suffered  by  being  deprived  of  the 
services  of  his  minor  child  during 
that  child's  nmoMnty. 

After  a  full  coasidemtimi  of  the 
matter  we  have  reached  the  opinion 
that  the  rule  of  Schnabie  v.  Provi- 
dence Public  Market  is  erroneous, 
and  that  in  so  f  lur  as  said  ease  deals 
with  the  measurement  of  damages  it 
should  be  overruled.  Sweet  v.  R^vi- 
dence  &  S.  R.  Co.  20  R.  I.  785,  40 
Atl.  287,  was  an  action  brought  to 
recover  damages  caused  by  the 
death  of  a  minor,  and  was  decided 
in  1890.  In  that  case  this  court  ap- 
parently took  a  position  as  to  the 
purpose  of  the  Rhode  Island  statute 
not  in  accord  with  the  later  opinion 
in  Schnabie  v.  Providence  Public 
Market;  for  in  the  Sweet  Case  the 
court  hdd  that  the  Carlisle  Life 
Tables  were  properly  introduced  at 
the  trial.    If  recovery  is  to  be  limit- 
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ed  to  damages  caused  by  the  loss  of 
a  child's  services  during  minority, 
then  the  child's  expectancy  of  life 
is  immaterial. 

In  the  consideration  of  cases 
brought  under  statutes  similar  to 
ours,  the  courts  in  a  number  of  juris- 
dictions have  reached  conclusions  in 
accord  with  that  which  we  have  here 
expressed.  Nelson  v.  Branford 
Lighting  &  Water  Ck).  76  Conn.  548, 
54  Atl.  303,  13  Am.  Neg.  Rep.  490 ; 
Warren  v.  Manchester  Street  R.  Co. 
70  N.  H.  852,  47  Atl.  735;  Carney  v. 
Concord  Street  R.  Co.  72  N.  H.  864, 
57  Atl.  218;  Russell  v.  Windsor  S. 
B.  Co.  126  N.  C.  961,  36  S.  E.  191 ; 
TuUy  V.  Philadelphia,  W.  &  B.  R. 
Co.  3  Penn.  (Del.)  455,  50  Atl.  95; 
Chesapeake  &  0.  R.  Co.  v.  Hawkins, 
26  L.R.A.(N.S.)  309,  98  C.  C.  A. 
443,  174  Fed.  597 ;  Chesapeake  &  O. 
R.  Co.  V.  Lang,  100  Ky.  221,  88  S. 
W.  503,  40  S.  W.  451,  41  S.  W.  271 ; 
Louisville  &  N.  R.  Co.  v.  Engleman, 
146  Ky.  19,  141  S.  W.  374;  De 
Amado  v.  Friedman,  11  Ariz.  56,  89 
Pac.  588 ;  Florida  East  Coast  R.  Co. 


V.  Hayes,  67  Fla.  101,  ante,  1310,  64 
So.  504. 

As  the  deceased  was  a  minor,  the 
amount  of  his  earnings  during  mi- 
nority should  not  be  considered  in  as- 
certaining the  gross  amount  of  his 
prospective  income  or  earnings,  un- 
less it  appears  that  daring  minority 
he  had  been  emancipated,  in  which 
latter  case  the  amount  of  his  earn- 
ings up  to  the  time  of  his  emancipa- 
tion should  not  be  considered  in  the 
computation.  For  if  he  had  lived, 
and  had  not  been  emancipated,  such 
income  or  earnings  would  have  be- 
longed to  his  father  until  the  minor 
reached  the  age  of  twenty-one 
years;  hence  the  loss  of  earnings 
until  that  time  forms  no  part  of  the 
damage  to  his  estate,  caused  by  his 
death. 

With  the  proviso  contained  in  the 
above  suggestion  we  answer  the 
question  certified  in  the  aflbmative. 

The  papers  in  the  case,  with  this 
decision  certified  thereon,  are  sent 
back  to  the  Superior  Court  for  fur- 
ther proceedings. 


ANNOTATION. 

Bdeaiare  of  damage  recoverable  in  bdialf  of  the 

wrongful  deatn* 


estate  of  an  infant  for  Im 


The  general  question  of  the  meas- 
ure of  damages  recoverable  for  the 
benefit  of  the  estate  of  a  person  killed 
through  the  wrongful  or  negligent  act 
of  another  is  the  subject  of  a  note  ap- 
pended to  Florida  East  Coast  R.  Co. 
v.  Hayes,  ante,  1310,  and  see  refer- 
ences therein  to  notes  on  related 
subjects.  The  question  here  under 
discussion  is  limited  to  the  damage  re- 
coverable for  the  benefit  of  the  estate 
of  an  infant,  and  does  not  include 
damages  recoverable  in  behalf  of  his 
parents  or  other  beneficiaries. 

United  States. — Morris  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1885)  26  Fed.  22; 
Linss  V.  Chesapeake  &  0.  R.  Co.  (1899) 
91  Fed.  964. 

Alabama. — Alabama  C.  Coal  &  Coke 
Co.  V.  Pitts  (1893)  98  Ala.  285,  13  So. 
185;  Tutwiler  Coal,  Coke  &  I.  Co.  v. 
Eustin  (1900)  129  Ala.  336,  30  So.  600. 


Arizona.  —  De  Amado  v.  Friedman 
(1907)  11  Ariz.  56,  89  Pac.  588. 

ConneetiGat  —  Nelson  v.  Branford 
Lighting  &  Water  Co.  (1908)  75  Conn. 
548,  54  Atl.  308, 13  Am.  Neg.  Eep.  490; 
Wilmot  V.  McPadden  (1906)  79  Conn. 
367,  19  L.R.A.(N.S.)  1101,  65  Atl.  157. 

Florida.— Florida  East  Coast  R.  Co. 
V.  Hayes,  ante,  1310. 

Iowa.  —  Walters  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1873)  36  Iowa,  458;  Rose 
V.  Des  Moines  Valley  R.  Co.  (1874)  39 
Iowa,  246;  Lawrence  v.  Bimey  (1875) 
40  Iowa,  377 ;  Walters  V.  Chicago,  R.  L 
&  P.  R.  Co.  (1875)  41  Iowa,  71;  Simon- 
son  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1878) 
49  Iowa,  87 ;  Whelan  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1892)  85  Iowa,  167,  52 
N.  W.  119;  Hlrley  v.  Webster  County 
(1902)  117  Iowa,  672,  91  N.  W.  1041, 
12  Am.  Neg.  Rep.  590. 

Michigan. — Love  v.  Detroit,  J.  A  CL 
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R.  Go.  (1912)  170  Mich.  1,  185  N.  W. 
963. 

Montana. — ^Beeler  v.  Butte  &  L.  Cop- 
per Development  Co.  (1910)  41  Mont 
46S»  110  Pac.  628. 

New  HamiMthirew  —  Carney  v.  Con- 
cord Street  R.  Co.  (1908)  72  N.  H.  364, 
57  AtL  218. 

It  haa  been  held  that  the  fact  that 
the  child's  death  occurred  before  he 
became  a  wage  earner  does  not  fore- 
close inquiry  as  to  the  practical 
value  of  his  services.  In  such  case  a 
wide  latitude  must  be  allowed  in  the 
admission  of  testimony  as  to  the 
child's  status,  future  prospects,  voca- 
tion, or  remuneration  which  might  rea- 
sonably be  expected  to  be  open  to  him. 
Love  V.  Detroit,  J.  &  C.  R.  Co.  (Mich.) 
supra. 

Linss  V.  Chesapeake  &  O.  R.  Co. 
(Fed.)  supra,  holds  that  under  the 
Kentucky  statute,  where  the  deceased 
person  is  an  infant,  the  jury  cannot 
take  into  consideration  his  earning 
power  until  he  has  reached  his  major- 
ity, nor  can  they  consider  the  cost  of 
his  maintenance  during  this*  period. 
But  see  Kentucky  cases  hereafter 
referred  to. 

In  Florida  East  Coast  R.  Co.  v. 
Hayes  (Fla.)  supra,  it  is  said  that  ''the 
administrator  as  a  legal  representative 
of  the  decedent's  estate  can  sustain  no 
loss  or  damage  by  reason  of  the  wrong- 
ful death  except  the  pecuniary  value 
of  the  life  to  the  prospective  estate  of 
the  decedent,  which  damage  or  loss 
does  not  include,  and  has  no  relation 
to,  physical  or  other  suffering  of  the 
decedent  or  his  relatives,  or  to  claims 
of  anyone  for  present  or  future  sup- 
port or  solatium.  Such  loss  or  damage 
to  the  estate  is  wholly  monetary,  and 
any  compensation  therefor,  after  the 
payment  of  debts,  passes  to  the  dece- 
dent's general  heirs  as  of  the  end  of 
his  life  expectancy,  to  compensate  for 
the  estate  that  the  decedent  probably 
would  have  accumulated  to  leave  at 
his  death  to  such  general  heirs.  .  .  . 
Where  the  decedent  was  an  infant,  the 
loss  or  damage  to  the  estate  would  not 
begin  until  after  the  time  he  would 
have  become  of  age,  since  under  the 
statute  the  father  recovers  for  the  loss 
of  his  minor   child's  service  to  the 


adult  age,  as  well  as  for  the  mental 
pain  and  suffering  of  the  parents 
caused  by  the  infant's  wrongful 
death." 

In  Carney  v.  Concord  Street  R.  Co. 
(N.  H.)  supra,  it  is  held  that  the  dam- 
age recoverable  for  the  death  of  an  in- 
fant in  behalf  of  the  latter's  estate 
is  to  be  based  upon  not  only  the  earn- 
ing capacity  of  the  deceased,  but  there 
is  also  to  be  taken  into  account  the 
mental  and  physical  pain  of  the  de- 
ceased, and  the  expenses  occasioned 
by  the  injury.  As  to  the  earning  ca- 
pacity, it  is  pointed  out  that  when  the 
deceased  is  an  infant  of  tender  years, 
"he  has  no  present  capacity  for  earn- 
ing money  for  himself  or  anyone  else; 
but  the  capacity  referred  to  is  not  lim- 
ited to  the  time  of  death ;  it  is  the  ca- 
pacity that  would  exist  during  life  but 
for  the  injury.  Besides  the  physical 
incapacity  of  an  infant,  he  is  under  a 
legal  incapacity  to  earn  money  for 
himself  or  his  estate  during  his  minor- 
ity; for,  unless  he  has  been  emanci- 
pated, his  earnings  belong  to  his  fa- 
ther, if  living,  or  in  case  of  the  father's 
death,  to  the  mother, — a  right  arising 
from  the  duty  of  the  parent  to  support 
and  educate  the  child." 

In  assessing  the  damage  to  the  es- 
tate of  an  infant  for  his  negligent 
death,  in  most  jurisdictions  the  fact  is 
taken  into  account  that  until  the  in- 
fant reaches  his  majority  his  services 
belong  to  his  parents  and  hence  no 
part  of  his  earnings  would  go  toward 
the  creation  of  his  estate  during  this 
period  of  time.  .Therefore  account  is 
taken  only  of  earnings  or  accumula- 
tions between  the  time  the  decedent 
would  have  reached  his  majority  and 
the  termination  of  his  life  expectancy. 

In  Walters  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1873)  36  Iowa,  458,  supra,  it  is 
held  that  -where  the  decedent  is  a 
minor,  computation  of  the  life  expect- 
ancy should  be  made  from  the  date  of 
the  decedent's  death,  and  not  from  the 
time  when  he  would  have  reached  his 
majority,  although  the  recovery  dates 
from  this  time.  To  the  same  effect,  see 
Whelan  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1892)  85  Iowa;  167,  52  N.  W.  119, 
supra.  In  Hively  v.  Webster  County, 
117  Iowa,  672,  91  N.  W.  1041,  12  Am. 
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Neg.  Rep.  590»  it  is  held  that  for  the 
death  of  a  younn^  clKld  flie  mttasutt  of 
damaires  to'  his  estate  is  the  present 
worth  of  his  life  to  his  estate ;  nothing 
can  be  computed  for  the  time  prior 
to  the  majority  of  th^  child ;  hence  the 
recovery  ougfit  not  to  exceed  the  pres- 
ent worth  of  the  damages  which  would 
be  allowed  for  the  wrongful  death  of 
a  person  with  similar  prospects  in  life 
at  majority. 

In  some  jurisdictions  account  is  ap- 
parently m>t  taken  of  the  fact  that  the 
deceased  was  a  minor,  and  hence  his 
service  would  have  belonged  to  his 
parents  had  he  survived  the  injury 
causing  his  death,  and  the  damage  for 
his  deal^  is  assessed  upon  the  basis 
of  the  prospective  earning  capacity  of 
the  deceased  without  reference  to  his 
age. 

Thus  in  Russell  v.  Windsor  S.  B..  Co. 
(IMO)  126  N.  C.  961,  36  S.  E.  191,  it  is 
held  that  under  a  statute  providing 
for  the  recovery  of  such  damages  as 
are  fair  and  just  compensation  for  the 
pecuniary  injury  resulting  from  the 
death  complained  of,  there' is  no  dis- 
tinction in  the  application  of  the  rule 
between  the  death  of  a  child  and  of 
an  adult.  The  court  said  that  'the 
measure  of  damages  is  the  same;  but 
we  frankly  admit  that  the  difficulty  of 
its  application  is  greatly  increased  in 
the  case  of  an  infant.  Still,  the  jury 
must  do  the  best  they  can,  taking  into 
consideiution  all  the  circumstances 
surrounding  the  life  that  is  lost,  and 
relying  upon  their  common  knowledge 
and  common  sense  to  determine  the 
weight  and  effect  of  the  evidence. 
Where  life  is  lost  by  reason  of  the  ac- 
tionable negligence  of  another,  the 
measure  of  damages  is  the  present 
value  of  the  net  pecuniary  worth  of  the 
life  of  the  deceased,  to  be  ascertained 
by  deducting  the  probable  cost  of  his 
own  living  from  the  probable  grossf  in- 
come derived  from  his  own  exertions, 
based  upon  his  life  expectancy.''  In 
this  case  the  infant  killed  was  only 
five  years  old. 

In  Gurley  v.  Southern  Power  Co. 
(1916)  172  N.  C.  690,  90  S.  E.  643,  it 
is  held  that  only  right  of  action  for 
the  death  of  an  infant  is  by  the  ad- 
ministrator, and  the  recovery  is  for 


the  entire  loss  due  to  the  death  in- 
cluding loss  of  earning  capacity  both 
before  and  after  majority.  The  court 
said  thflct  the  questioii'  of  the  right  of 
the  parent  to  a  portion  of  the  i^cov^ry 
is  between  the  parent  anif  the  adihin- 
istrator. 

In  TuUy  v.  Philadelphia,  W.  A  B.  R. 
Co.  (1901)  8  Penn.  (0eL)  455;  50  Atl. 
95,  the  court  instructed*  the  jury  that 
the  measure  of  damage  to  the  estate 
of  an  infant  eight  years  old  for  its 
wrongful  deaUi  was  such  sum  as  the 
deceased  would  probably  have  earned 
in  his  business  during  life  and  which 
would  have  gone  to  his  next  of  kin,, 
taking  into  consideration  the  age  of 
the  deceased,  his  ability,  disposition  ta 
labor,  habits  of  living,  and  expend!- 
ture.  And  in  Gismondi  v.  People's  R. 
Co.  (1911)  2  Boyce  (DeL)  577,  88  AtL 
136,  a  similar  instruction  was  given. 

In  Chesapeake  &  O.  R.  Co.  v.  Haw- 
kins (1909)  26  L.R.A.(N:S.)  309,  98 
C.  C.  A.  443,  174  Fed.  597,  it  is  held 
that  under  a  statute  authorizing  the 
recovery  of  such  damages  as  the  jury 
shall  deem  fair  and  just,  substantial 
damages  are  recoverable  in  behalf  of 
the  estate  of  an  infant,  about  four 
years  old,  killed  through  the  negligent 
act  of  the  defendant.  Without  spe- 
cifically pointing  out  the  elements  of 
damage  recoverable,  it  is  said  that  the 
jury  are  vested  with  absolute  control 
over  the  question  of  damage,  and  the 
courts  are  clothed  with  no  authority  to 
disturb  their  findings,  and  the  law 
requires  no  measure  of  damages  other 
than  the  opinion  of  the  jury  guided 
by  all  the  facts  and  circumstances  in 
the  particular  case. 

In  Kentucky,  the  measure  of  dam- 
age to  the  estate  of  a  deceased  person 
for  his  wrongful  death  is  compensa- 
tion for  the  destruction  of  the  dece* 
dent's  power  to  earn  money.  Ai)ply- 
ing  this  rule  it  is  held  that  where  the 
deceased  was  an  infant,  the  measure 
of  damage  is  to  be  computed  from  the 
time  of  his  death.  In  denying,  the  con- 
tention that,  since  the  services  of  an 
infant  belong  to  the  parents  until  he 
reaches  his  majority,  in  assessing  the 
damage  to  the  estate  of  an  infant 
his  earning  power  from  the  time  of 
death  until  he  reaches  his  majority 
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should  not  be  taken  into  account,  the 
court  said  that  the  fault  of  this  ar- 
gument lies  in  the  fact  that  the  right 
of  a  parent  to  the  services  of  a  child 
ceases  with  its  death.  An  award  in 
eases  of  this  character  is  not  for  serv^ 
fees  but  for  the  destruction  of  the  de- 
cedent's power  to  earn  money.  Chesa- 
peake &  0.  R.  Co.  V.  Lang  (1896)  100 
Ky.  221,  88  S.  W.  503,  40  S.  W.  451,  41 
S.  W.  271;  Louisville  &  N.  R.  Co.  v. 
Creighton  (1899)  106  Ky.  42,  50  S.  W. 
227;  Louisville  &  N.  R.  Co«  v.  Kimble 


(1910)  140  Ky.  759,  131  8.  W.  790; 
Louisville  &  N.  R.  Co.  v.  Bngleman 

(1911)  146  Ky.  19,  141  S.  W.  374. 

In  Louisville  &  N.  R.  Co.  v.  Enirle- 
man  (Ky.)  supra,  it  is  held  that  since 
the  risht  of  the  parents  to  the  services 
of  a  child  ceases  on  its  death,  the  ad- 
ministrator of  the  estate  of  the  child, 
for  it»  death  througii  negligence,  is  en- 
titled to  recover  for  the  benefit  of  its 
estate,  damages  baaed  on  the  loss  of 
its  earning  power  from  the  time  of  its 
death.  A.  G.  S. 


THOMAS  B.  MURRAY,  Admr.,  etc.,  of  Henry  Miller,  Deoeased, 

v. 

OMAHA  TRANSFER  COMPANY. 


Nehraaka  Supreme  Court'^Jan%iary  30$  1&14L. 
(95  Neb.  175,  145  N.  W.  360.) 

• 

Abatement  —  amount  of  recovery. 

1.  Where  plaintiff  dies  from  personal  injuries  for  which  he  brought 
suit,  and  the  action  is  revived  Jn  the  name  of  an  administrator,  the  latter 
takes  the  decedent's  place  in  the  litigation,  and  is  entitled  to  recover  for 
the  benefit  of  the  estate  what  the  injured  person  would  have  been  entitled 
to  recover  had  he  survived  his  injuries. 

[See  note  on  this  question  beginning  on  page  1855.] 

jured  person  was  entitled  follow  the 
order  of  revivor  to  the  administrator. 
[See  1  R.  C.  L.  33.] 


— death  of  plaintiff. 

2.  Under  §  455  of  the  Code,  a  pend- 
ing action  for  personal  injuries  does 
not  abate  by  the  death  of  the  plaintiff. 

[See  1  R.  C.  L.  30.] 

—  re>idval  by  administrator. 

3.  Where  the  plaintiff  dies  from  per- 
sonal injuries  for  which  he  brought 
suit,  the  action  may  be  revived  by  the 
administrator  of  his  estate  and  prose- 
cuted to  final  judgment  for  the  benefit 
of  such  estate. 

[See  1  R.  C.  L.  34.] 

Appeal  —  immaterial  question. 

4.  On  appeal  a  qliestion  not  neces- 
sary to  a  decision  may  be  disregarded, 
though  argued  by  both  parties. 
Abatement  —  revival  —  right  to  dam^ 

ages. 

5.  Where  the  plaintiff  dies  from 
personal  injuries  for  which  he  brought 
suit,  and  the  action  is  revived  in  the 
name  of  the  administrator  of  his  es- 
tate, the  damages  to  which  the  in- 

Headnotes  by  Rose,  J. 


Appeal  —  lumilaBS  error* 

6.  Harmless  error  in  an  inatruction 
is  not  a  ground  for  the  reversal  of  a 
judgment. 

[See  2  R.  a  L.  250.] 

—  objection  to  evidence. 

7.  To  make  error  available  in  the 
overruling  of  a  moti<m  to  suppress  a 
deposition,  there  must  be  an  objection 
to  such  deposition  when  offered  in  evi- 
dence. 

[See  2  R.  C.  L.  77.] 

—  admission  of  Carlisle  tables. 

8.  A  ruling  admitting  in  evidence 
that  part  of  the  Carlisle  table  show- 
ing the  expectancy  of  life  at  the  age 
of  fifty,  held  not  reversible  error,  un- 
der facts  stated  in  the  opinion,  where 
there  was  direct,  uncontradicted  evi- 
dence that  the  deceased  person  Was 
fifty  years  old,  though  a  physician 
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who  did  not  know  hifl  age  testified: 
"In  my  opinion  he  was  in  the  neigh- 
borhood of  fifty  years  of  age.  I  do 
not  think  he  could  have  been  over  56 
years/' 


—  admission  of  photograph. 

9.  Admission  in  evidence  of  the 
photograph  of  a  deceased  person  held 
not  prejudicial  to  appellant. 

[See  2  R.  C.  L.  247.] 


(Barnes,  Fawcett,  and  Hamer,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Doag- 
las  Coanty  (Redick,  J.)  in  plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  (pinion  of  the  court. 

Messrs.  John  C.  Cowin  and  Isidor     Baltimore  &  O.  R.  Co.  7  Penn.  (Del.) 


Ziegler,  for  appellant: 

Miller's  suit  was  not  entitled  to  re- 
vivor. 

Austin  V.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  122  Ky.  304,  6  L.R.A.(N.S.)  756, 
91  S.  W.  742;  Brown  v.  Electric  R. 
Co.  70  Am.  St.  Rep.  684,  note. 

The  court  erred  in  holding  the 
plaintiff  entitled  to  recover,  and  in 
the  instructions  with  respect  to  the 
measure  of  damages. 

Wilson  V.  Bumstead,  12  Neb.  h  10 
N.  W.  411;  Burr  v.  Hamer,  12  Neb. 
483,  11  N.  W.  741;  Chicago,  B.  &  Q. 
R.  Co.  V.  Oyster,  58  Neb.  6,  78  N.  W. 
359 ;  Perry  v.  Philadelphia,  B.  &  W.  R. 
Co.  1  Boyce  (Del.)  399,  77  Atl.  725; 
Holton  V.  Daly,  106  111.  131;  Chicago 
&  E.  I.  R.  Co.  V.  O'Connor,  119  111. 
586,  9  N.  E.  263 ;  McCarthy  v.  Chicago, 
R.  I.  &  P.  R.  Co.  18  Kan.  46,  26  Am. 
Rep.  742;  Louisville  &  N.  R.  Co.  v. 
McElwain,  98  Ky.  700,  34  L.R.A.  788, 
56  Am.  St.  Rep.  385,  34  S.  W.  236; 
Ldibrano  v.  Atlantic  Mills,  19  R.  I. 
129,  34  L.R.A.  797,  82  Atl.  205;  Grif- 
fiths V.  Dudley,  L.  R.  9  Q.  B.  Div.  857, 
51  L.  J.  Q.  B.  N.  S.  543,  47  L.  T.  N.  S. 
10,  30  Week.  Rep.  797;  Martin  v.  Mis- 
souri P.  R.  Co.  68  Kan.  475,  49  Pac. 
605,  3  Am.  Neg.  Rep.  165;  Strode  v. 
St.  Louis  Transit  Co.  197  Mo.  616,  95 
S.  W.  851,  7  Ann.  Cas.  1084 ;  Andrews 
V.  Hartford  &  N.  H.  R.  Co.  34  Conn. 
58;  McLaughlin  v.  Hebron  Mfg.  Co. 
171  Fed.  269;  Gilkeson  v.  Missouri  P. 
R.  Co.  222  Mo.  173,  24  L.R.A.(N.S.) 
844,  121  S.  W.  138,  17  Ann.  Cas.  763 ; 
Brown  v.  Chicago  &  N.  W.  R.  Co.  102 
Wis.  137,  44  L.R.A.  579,  77  N.  W.  748, 
78  N.  W.  771,  5  Am.  Neg.  Rep.  255; 
Johnson  v.  Eau  Claire,  149  Wis.  194, 
135  N.  W.  481;  Belding  v.  Black  Hills 
&  Ft.  P.  R.  Co.  3  S.  D.  369,  53  N.  W. 
750;  Quinn  v.  Johnson  Forge  Co.  9 
Houst.  (Del.)  338,  32  Atl.  858;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Hosea, 
152  Ind.  412,  53  N.  E.  419;  Welch  v. 


140,  76  Atl.  50 ;  Nemecek  v.  Filer  &  S. 
Co.  126  Wis.  71,  105  N.  W.  225;  Peake 
V.  Baltimore  &  O.  R.  Co.  26  Fed.  495; 
Stewart  v.  United  Electric  Light  &  P. 
Co.  104  Md.  332,  8  L.R.A.(N.S.)  384. 
118  Am.  St.  Rep.  410,  65  Atl.  49;  Davis 
V.  St  Louis,  L  M.  &  S.  R.  Co.  53  Ark. 
117,  7  L.R.A.  283,  13  S.  W.  801;  Ma- 
honing Valley  R.  Co.  v.  Van  Alstine, 
77  Ohio  St.  395,  14  L.RJl.(N.S.)  893, 
83  N.  E.  601 ;  Mageau  v.  Great  North- 
em  R.  Co.  103  Minn.  290,  15  L.RJL 
(N.S.)  511,  115  N.  W.  651, 14  Ann.  Cas. 
551. 

The  statutory  provisions  creating 
and  granting  the  right  to  take  deposi- 
tions must  be  strictly  construed,  as  the 
right  is  in  derogation  of  the  common 
law,  and  the  particular  mode  pre- 
scribed by  statute  must  be  followed. 

Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28;  North  American  Tranap. 
&  Trading  Co.  v.  Howells,  58  C.  C.  A. 
442,  121  Fed.  694;  The  Alexandra,  104 
Fed.  904;  Bird  v.  Halsy,  87  Fed.  671; 
Turner  v.  Shaclonan,  27  Fed.  183; 
Cortes  Co.  v.  Tannhauser,  21  Blatchf. 
552,  18  Fed.  667;  Jones  v.  Oregon  C. 
R.  Co.  3  Sawy.  523,  Fed.  Cas.  No. 
7,486. 

The  line  covering  the  age  of  fifty 
years  of  Cariisle  tables  showing  the 
expectancy  of  a  man  of  fifty  years  of 
age  was  erroneously  admitted  in  evi- 
dence 

Swift  &  Co.  V.  Haloubek,  55  Neb. 
228,  75  N.  W.  584,  4  Am.  Neg.  Rep.  509. 

It  was  prejudicial  error  to  permit 
the  photograph  of  deceased  to  be  re- 
ceived in  evidence  and  displayed  to 
the  jury. 

1  Jones,  Ev.  2d  ed.  §§  581,  597;  S^- 
leek  V.  Janesville,  104  Wis.  570,  47 
L.R.A.  691,  76  Am.  St.  Rep.  892.  80 
N.  W.  944 ;  Gilbert  v.  West  End  Street 
R.  CJo.  160  Mass.  403,  36  N.  E.  60,  S 
Am.  Neg.  Cas.  887;  Fore  v.  State,  75 
Miss.  727,  23  So.  710;  Farrell  v.  Weita. 
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160  Mass.  288,  85  N.  E.  783;  Harris  v. 
Quincy^  171  Mass.  472,  50  N.  E.  1042; 
Leidlein  v.  Meyer,  95  Mich.  586,  55 
N.  W.  367;  Iroquois  Furnace  Co.  v. 
McCrea,  191  111.  340,  61  N.  E.  79 ;  Chi- 
casro  &  E.  I.  R.  Co.  V.  Crose,  214  111. 
602, 105  Am.  St.  Rep.  135,  73  N.  E.  865. 

Messrs.  John  A.  Moore  and  H.  S. 
Daniel,  for  appellee : 

Miller's  suit  was  entitled  to  revivor. 

Missouri  P.  R.  Co.  v.  Fox,  56  Neb. 
746,  77  N.  W.  130 ;  Hendrix  v.  Rieman, 
6  Neb.  517;  Underbill  v.  Crawford,  18 
Barb.  664. 

The  pending  action  survived. 

Webster  v.  Hastings,  59  Neb.  563,  81 
N.  W.  510;  Cleland  v.  Anderson,  66 
Neb.  262,  5  L.R.A.(N.S.)  136,  92  N.  W. 
806,  96  N.  W.  212,  98  N.  W.  1075; 
CoiBon  V.  Lewis,  77  Neb.  449,  114  N. 
W.  281;  Sheibley  v.  Nelson,  83  Neb. 
501,  119  N.  W.  1124;  Alpin  v.  Morton, 
21  Ohio  St.  536;  Ohio  &  P.  Coal  Co.  v. 
Smith,  53  Ohio  St.  313,  41  N.  E.  254; 
Mahoning  Valley  R.  Co.  v.  Van  Alstine^ 
77  Ohio  St.  395,  14  L.R.A.(N.S.)  893, 
83  N.  E.  601 ;  Baltimore  &  O.  R.  Co.  v. 
Joy,  173  U.  S.  226,  43  L.  ed.  677,  19 
Sup.  Ct.  Rep.  387. 

It  is  not  a  transfer  of  the  right  pos- 
sessed by  the  person  injured,  to  recov* 
er  for  the  injuries  received  by  him,  to 
his  representative,  but  a  new  cause 
of  action. 

Leggett  V.  Great  Northern  R.  Co. 
L.  R.  1  Q,  B.  Div,  599,  45  L.  J.  Q.  B. 
N.  S.  557,  35  L.  T.  N.  S.  334,  24  Week. 
Rep.  784;  Bradshaw  v.  Lancashire  & 
Y.  R.  Co.  L.  R.  10  C.  P.  189,  44  L.  J. 
C.  P.  N.  S.  148,  81  L.  T.  N.  S.  847,  23 
Week.  Rep.  810;  Bamett  v.  Lucas,  Ir. 
Rep.  6  C«  L.  247 ;  Robinson  v.  Canadian 
P.  R.  Co.  [1892]  A.  C.  481,  61  L,  J.  P. 
C.  N.  S.  79,  67  L.  T.  N.  S.  505 ;  Robin- 
son V.  London  &  S.  W.  R.  Co.  19  C.  B. 
N.  S.  51,  144  Eng.  Reprint,  704,  34  L. 
J.  C.  P.  N.  3.  284,  11  Jur.  N.  S.  390, 
12  L.  T.  N.  S.  847,  13  Week.  Rep.  660; 
Seward  v.  The  Vera  Cruz,  L.  R.  10  App. 
Cas.  59,  54  L.  J.  Prob.  N.  S.  9,  52  L.  T. 
N.  S.  474,  33  Week.  Rep.  477,  5  Asp. 
Mar.  L.  Cas.  386,  49  J.  P.  324;  Pym 
V.  Great  Northern  R.  Co.  4  Best.  &  S. 
396,  122  Eng.  Reprint,  508,  32  L.  J.  Q. 
B.  N.  S.  377,  10  Jur.  N.  S.  199,  8  L.  T. 
N.  S.  784,  11  Week.  R^p.  922 ;  Russell 
V.  Sunbury,  87  Ohio  St,  372,  41  Am. 
Rep.  523;  Mahoning  Valley  R.  Co.  v. 
Van  Alstine,  77  Ohio  St.  395,  14  L.R.A. 
(N.S.)  893,  83  N.  E.  601;  Stewart  v. 
United  Electric  Light  &  P.  Co.  104 
Md.  332,  8  LJl.A.(N.S.)  384,  118  Am. 
St.  Rep.  410,  65  Atl.  49 ;  Brown  v.  Chi- 
cago &  N.  W.  R.  Co.  102  Wis.  137,  44 
7  A.L.R.— 85. 


L.R.A.  579,  77  N.  W.  748,  78  N.  W. 
771,  5  Am.  Neg.  Rep.  255 ;  Davis  v.  St. 
Louis,  L  M.  &  S.  R.  Co.  58  Ark.  117, 
7  L.R.A.  283, 13  S.  W.  801 ;  Whitf  ord  v. 
Panama  R.  Co.  23  N.  Y.  465;  Vicks- 
burg  &  M.  R.  Co.  v.  Phillips,  64  Miss. 
693,  2  So.  537 ;  Connors  v.  Burlington, 
C.  R.  &  N.  R.  Co.  71  Iowa,  490,  60  Am. 
Rep.  814,  32  N.  W.  465;  Putman  v. 
Southern  P.  Co.  21  Or.  230,  27  Pac. 
1033;  Belding  v.  Black  Hills  &  Ft.  P. 
R.  Co.  3  S.  D.  369,  53  N.  W.  750 ;  Ham- 
ilton V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
42  La.  Ann.  824,  8  So.  586;  Hulbert  v. 
Topeka,  34  Fed.  510;  Needham  v. 
Grand  Trunk  R.  Co.  38  Vt.  294;  Hurst 
V.  Detroit  City  R.  Co.  84  Mich.  539, 
48  N.  W.  44. 

Even  if  two  actions  could  be  main- 
tained, there  would  be  no  double  re- 
covery in  an  action  commenced  under 
the  wrongful  Death  Act. 

Nilson  V.  Chicago,  B.  &  Q.  R.  Go.  84 
Neb.  595,  121  N.  W.  1129. 

The  legislature  has  the  power  tp 
give  two  or  more  causes  of  action  for 
the  same  tort,  or  to  add  to  those  which 
theretofore  existed  under  the  common 
laiv 

Littlewood  v.  New  York,  89  N.  Y. 
24,  42  Am.  Rep.  271 ;  Baltimore  A  O.  R. 
Co.  V.  Glenn,  66  Ohio  St.  395,  64  N.  E. 
438,  12  Am.  Neg.  Rep.  547. 

The  administrator  is  entitled  to  re- 
cover for  the  benefit  of  the  estate 
what  deceased  would  have  been  en- 
titled to  recover  had  he  survived  his 
injuries. 

Maher  v.  Philadelphia  Traction  Co. 
181  Pa.  891,  87  Atl.  571,  3  Am.  Neg. 
Rep.  85;  McCafferty  v«  Pennsylvania 
R,  Co.  193  Pa*  339,  74  Am.  St.  Rep.  690, 
44  Atl.  435;  Edwards  v.  Gimbel,  202 
Pa.  30,  51  Atl,  357;  The  City  of  Bel- 
fast,  135  Fed.  209;  Kyes  v.  Valley 
Teleph.  Co.  132  Mich.  281,  93  N.  W. 
623,  18  Am.  Neg.  Rep.  340 ;  Olivier  v. 
Houghton  County  Street  R.  Co.  134 
Mich.  367,  104  Aih.  St.  Rep.  607,  96 
N.  W.  434,  8  Ann.  Cas.  53,  188  Mich. 
242,  101  N.  W.  530;  Vicksburg  &  M. 
R.  Co.  V.  Phillips,  64  Miss.  693,  2  So. 
537;  Muldowney  v.  Illinois  C.  R.  Co. 
36  Iowa,  462;  Brown  v.  Chicago  &  N, 
W.  R.  Co.  102  Wis.  137,  44  L.R.A..579, 
77  N.  W.  748,  78  N.  W.  771,  5  Am.  Neg. 
Rep.  255;  Sutherland,  Damages,  3d 
ed.  p.  3596,  §  1241 ;  8  Am.  &  Eng.  Enc. 
Law,  2d  ed.  643,  651,  652,  864,  870,  908, 
934;  Whitf  ord  v.  Panama  R.  Co.  23  N. 
Y.  490. 

Mr.  John  J*  Sullivan  also  for  ap- 
pellee. 

Mr.  W.  A.  De  Bord,  amicus  curiae. 


1346 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.LJa. 


Rose,  J.^  delivered  the  opinion  of 
the  court: 

Henry  Miller  commenced  this  ac^ 
tion  August  29,  1910,  to  recover 
damages  in  the  sum  of  $15,000  for 
personal  injuries  alleged  to  have 
been  negligently  inflicted  upon  him 
by  the  Omaha  Transfer  Company 
on  August  27,  1910.  At  the  inter- 
section of  Sixteenth  and  Cuming 
streets,  in  Omaha,  he  was  run  over 
and  injured  by  a  horse  and  wagon 
in  charge  of  a  driver  in  the  em- 
ploy of  defendant.  From  resulting 
injuries  Miller  died  August  29, 
1910,  a  few  hours  after  his  petition- 
had  been  filed.  Later  the  action 
was  revived  in  the  name  of  Thomas 
B.  Murray,  administrator.  After 
revivor,  an  amended  petition,  also 
demanding  damages  for  Miller's  in- 
juries, was  filed  by  the  administra- 
tor for  the  benefit  of  decedent's  es- 
tate. In  an  answer  to  the  amended 
petition,  it  was  admitted  that  Miller 
was  struck  by  a  horse  and  wagon  of 
defendant  while  they  were  in 
charge  of  one  of  its  employees,  and 
that  the  resulting  injuries  were 
fatal ;  but  defendant  denied  the  neg- 
ligence imputed  to  it,  and  pleaded, 
among  other  things,  that  the  inju- 
ries were  caused  by  carelessness  on 
the  part  of  Miller.  From  judgment 
on  a  verdict  in  favor  of  plaintiff  for 
$4,000,  defendant  has  appealed. 

The  judgment  is  vehemently  as- 
sailed in  an  extended  argument  di- 
rected to  propositions  that  the  suit 
for  damages  arising  from  i>ersonal 
injuries  abated  with  the  death  of  the 
original  plaintiff,  that  the  action 
could  not  legally  be  revived  for  the 
benefit  of  the  estate  of  Miller,  and 
that  after  his  death  there  was  no 
existing  cause  of  action  except  the 
statutory  one  for  the  benefit  of  the 
widow  and  next  of  kin.  It  is  as- 
serted that  the  legislation  relating 
to  this  subject,  when  considered  to- 
gether, does  not  authorize  a  recov- 
ery for  the  benefit  of  the  estate  of 
Miller  in  an  action  by  the  adminis- 
trator. In  this  connection  defend- 
ant refers  to  §§  45,  464,  and  455  of 
the  Code,  relating  to  the  abatement 
and  the  survival  of  actions ;  to  Lord 


Campbell's  Act  (Comp-  Stat.  1911, 
chap.  21,  §§  1,  2),  authorizing  a 
suit  for  the  benefit  of  the  widow 
and  next  of  kin,  who  have  been  de- 
prived of  the  support  of  one  who 
came  to  his  death  by  the  wrongful 
act  of  another;  and  to  the  statute 
(Comp.  Stat.  1911,  chap.  15a,  §  1) 
adopting  as  the  law  of  this  state 
applicable  and  consistent  portions 
of  the  common  law  of  England. 
Counsel  for  defendant  state  their 
position  as  follows:  ''Section  455 
simply  provides :  'No  action  pend- 
ing in  any  court  shall  abate  by  the 
death  of  either  or  both  the  parties 
thereto,'  etc.  It  is  not  a  survivor 
law.  This  statute  of  abatement^  and 
no  other  statute  of  abatement,  and 
no  statute  of  survivor  create  a  new 
cause  of  action.  The  Deatli  Act 
creates  an  entirely  new  cause  of  ac- 
tion. The  beneficiaries  are  entirely 
different.  The  rule  of  damages  is 
different.  Therefore,  when  Miller 
died,  the  cause  of  action  then  pend- 
ing died  with  him,  and  a  new  cause 
of  action  for  the  injuries  immedi- 
ately came  into  being  under  the 
Deatii  Act  for  the  benefit  of  the 
widow  and  next  of  kin.  As,  there- 
fore, §  455  does  not  create  a  new 
cause  of  action,  it  does  not,  nor  any 
other  provision  of  the  statute,  au- 
thorize the  revivor  of  a  cause  of  ac- 
tion that  has  become  extinct.  Sec- 
tion 465,  or  any  other  provision  of 
the  statute,  was  not  intended  to 
keep  the  action  alive  after  the  death 
of  ttie  injured  party,  in  favor  of  at- 
torneys and  creditors,  and  deprive 
the  widow  and  next  of  kin  of  the 
benefits  of  the  so-called  Campbell 
Act.  There  is  no  petition  in  this 
case  based  on  the  death  cause  of 
action."  In  support  of  the  position 
thus  taken,  many  cases  are  cited, 
among  them  the  following :  Brown 
V.  Chattanooga  Electric  R.  Co.  101 
Tenn.  252,  70  Am.  St.  Rep.  666, 684, 
47  S.  W.  415 ;  Perry  v.  Philadelphia, 
B.  &  W.  R.  Co.  1  Boyce  (Del.)  399, 
77  Atl.  725;  Holton  v.  Daly,  106111. 
131;  Chicago  &  E.  L  R.  Co.  v. 
O'Connor,  119  111.  586,  9  N.  E.  263 ; 
McCarthy  v.  Chicago,  R.  I.  &  P.  R. 
Co.  18  Kan.  46,  26  Am.  Rep.  742; 
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Louisville  &  N.  R.  Co.  v.  McElwain, 
98  Ky.  700,  34  L.R.A.  788,  56  Am. 
St.  Rep.  885,  34  S.  W.  236 ;  Lubrano 
V.  Atlantic  Mills,  19  R.  I.  129,  34 
L.R.A.  797,  32  Atl.  205 ;  Griffiths  v, 
Dudley,  L.  R.  9  Q.  B.  Div.  357,  51 
L.  J.  Q.  B.  N.  S.  543,  47  L.  T.  N.  S. 
10,  80  Week.  Rep.  797;  Martin  v. 
Missouri  P.  R.  Co.  58  Kan.  475,  49 
Pac.  605,  3  Am.  Neg.  Rep.  165; 
Strode  v.  St,  Louis  Transit  Co.  197 
Mo.  616,  95  S.  W.  851,  7  Ann.  Cas. 
1084;  Andrews  v.  Hartford  &  N.  H. 
R.  Co.  34  Conn.  57;  McLaughlin  v. 
Hebron  Mfg.  Co.  171  Fed.  269; 
Gilkeson  v.  Missouri  P.  R.  Co.  222 
Mo.  173,  24  L.R.A.(N.S.)  844,  121 
S.  W.  138, 17  Ann.  Cas.  768. 

On  the  contrary,  plaintiff  relies 
on  §  455  of  the  Code,  providing: 
*'No  action  pending  in  any  court 
shall  abate  by  the  death  of  either  or 
both  the  parties  thereto,  except  an 
action  for  libel,  slander,  malicious 
prosecution,  assault,  or  assault  and 
battery,  for  a  nuisance  or  against  a 
justice  of  the  peace  for  misconduct 
in  office;  which  shall  abate  by  the 
death  of  the  def  endant.^' . 

It  is  contended  by  plaintiff  that 
Miller's  action  for  personal  injuries 
is  not  included  in  the  enumerated 
actions  which  abate  by  the  death  of 
a  party ;  that  the  right  of  Miller  to 
recover  damages  for  personal  in- 
juries survives;  that  the  adminis- 
trator takes  the  decedent's  place 
and  is  entitled  to  recover  what 
Miller  would  have  been  entitled  to 
recover  had  he  survived  his  in- 
juries. 

It  is  apparent  from  an  examina- 
tion of  analogous  cases  that  the 
courts  of  different  states  are  not 
harmonious  in  their  rulings  on  the 
I>oint  in  controversy.  The  question, 
however,  does  not  seem  to  be  an 

open  one  in  this 
state,  where  it  has 
been  held  that,  un- 
der §  456  of  the  Code,  a  pending 
action  for  personal  injuries  does 
not  abate  by  the  death  of  the,  plain- 
tiff. Webster  v.  Hastings,  59  Neb. 
563,  81  N.  W.  510 ;  Cleland  v.  An- 
derson, 66  Neb.  252,  270,  5  L.R.A. 
(N.S.)  136,  92  N.  W.  306,  96  N.  W. 


death    of 
pUtlstlfl. 


212,  98  N.  W.  1075;  Sheibley  v. 
Nelson,  83  Neb.  501, 119  N.  W.  1124, 
The  opinions  in  these  cases  do  not 
make  an  exception  to  the  right  of 
revivor,  where  plaintiff  died  from 
the     inj.uries     for 

which  he  brought  ;rd«t«utr5Tor. 
suit.  The  statutes, 
as  already  construed,  make  no  such 
exception,  and  the  court  should  not. 
Mahoning  Valley  R.  Co.  v.  Van 
Alstine,  77  Ohio  St.  395,  14  L.RJ^. 
(N.S.)  893,  83  N.  E.  601;  Frame  v. 
State,  53  Ohio  St.  311,  45  N.  E.  5; 
Alpin  V.  Morton,  21  Ohio  St.  536. 
The  action  not  having  abated,  the 
statutes  make  provision  for  revivor. 
Code,  §§  459,  460,  463. 

It  is  further  argued  that  the  re- 
covery in  favor  of  Miller's  estate  for 
personal  injuries,  if  sanctioned,  may 
subject  defendant  to  double  dam- 
ages in  another  suit  for  the  benefit 
of  the  widow  and  next  of  kin.  This 
question  is  not  nee-  A»pe«t- 
essary  to  a  decision,  immaterial 
If  the  allowance  of  *"••*•—•  . 
an  erroneous  measure  of  recovery 
has  been  properly  challenged  on  this 
appeal,  the  error  will  be  corrected. 
The  record  does  not  disclose  any 
purpose  on  behalf  of  the  widow  and 
next  of  kin  to  sue  defendant  for 
damages  for  the  death  of  Miller. 

Instructions  relating  to  the  meas- 
ure of  damages  are  criticized  as  er-* 
roneous.  Having  determined  that 
the  action  did  not  abate  and  that  its 
revival  was  author- 
ized by  statute,  the 
damages  to  which  **  •>—*••• 
the  injured  person  was  entitled  fol* 
lowed  the  order  of  revivor  to  the 
administrator  of  his  estate.  The 
correct  rule  seems  to  be  that  the  ad-> 
ministrator  takes  the  decedent's 
place  in  the  litiga- 
tion and  is  entitled  rf J?iri|!?  •'  \ 
to  recover  for  the 
benefit  of  the  estate  what  the  in- 
jured person  would  have  been 
entitled  to  recover  had  he  survived 
his  injuries.  Maher  v.  Philadelphia 
Traction  Co.  181  Pa.  391,  37  Atl. 
571,  3  Am.  Neg.  Rep.  85;  McCaf- 
ferty  v.  Pennsylvania  R.  Co.  193  Pa. 
389,  74  Am.  St.  Rep.  690,  44  AtJ. 


Abatement— 
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435;  Edwards  v.  Gimbel,  202  Pa. 
30,  51  Atl.  357 ;  The  City  of  Belfast, 
135  Fed.  208 ;  Kyes  v.  Valley  Teleph. 
Co.  132  Mich.  281,  93  N.  W.  623, 
13  Am.  Neg.  Rep.  340;  Olivier  v. 
Houghton  County  Street  K.  Co.  134 
Mich.  367,  104  Am.  St.  Rep.  607, 
96  N.  W.  434,  3  Ann.  Cas.  53 ;  Vicks- 
burg  &  M.  R.  Co.  v.  Phillips,  64 
Miss.  693,  2  So.  537 ;  Muldowney  v. 
Illinois  C.  R.  Co.  36  Iowa,  462; 
Brown  v.  Chicago  &  N.  W.  R.  Co. 
102  Wis.  137,  44  L.R.A.  579,  77  N. 
W.  748,  78  N.  W.  771,  5  Am.  Neg. 
Rep.  255.  The  rules  for  determin- 
ing the  measure  of  damages,  had 
Miller  survived  his  injuries,  are 
well  settled,  and  there  was  no  sub- 
stantial departure  therefrom  in  the 
instructions. 

An  instruction  of  considerable 
length  is  pointed  out  as  erroneous, 
because  by  it  "the  jury  are  told  that 
upon  certain  facts  the  defendant 
was  guilty  of  negligence,  while  oth- 
er most  material  facts  bearing  upon 
that  issue  are  entirely  omitted.'' 
There  are  a  number  of  reasons  why 
the  judgment  should  not  be  re- 
versed for  the  giving  of  the  instruc- 
tion thus  criticized : 

ti?l\l:.  error.    The    Overwhelming 

weight  of  the  evi- 
dence tends  to  show  that  the  negli- 
gence of  defendant's  servant  was 
the  proximate  cause  of  Miller's  in- 
juries. The  charge  as  a  whole  di- 
rected the  jury  to  consider  all  of  the 
evidence.  They  found  for  plaintiff 
on  the  issue  of  negligence.  It  seems 
clear  from  the  whole  record  that  the 
verdict  would  not  have  been  differ- 
ent without  the  instruction  criti- 
cized. An  instruction  on  the  same 
subject,  conforming  to  defendant's 
view  of  the  law  and  the  proofs,  was 
not  offered.  Error  is  not  assigned 
in  a  manner  conforming  to  the  rules 
of  this  court.  Other  instructions 
are  criticized,  but  no  prejudicial  er- 
ror has  been  found  therein. 

Complaint  is  made  because  the 
court  below,  previously  to  the  trial, 
overruled  a  motion  to  suppress  a 
deposition  on  behalf .  of  plaintiff. 
Neither  the  abstract  nor  the  bill  of 
exceptions  shows  that  the  objection 


to  the  entire  deposition  was  re- 
newed when  it  was  offered  at  the 
ixial.  Parts  of  it  were  read  to  the 
jury  without  objection.  This  as- 
signment of  error  is  therefore  un- 
availing for  the  following  reason : 
"Where  a  motion  to  suppress  a  dep- 
osition has  been  erroneously  over- 
ruled, in  prder  to  make  such  error 
available,  the  party 
against  whom  such  ^j'S?^*^*"  ^ 
ruling  is  made 
must,  when  such  deposition  is  of- 
fered in  evidence,  object  thereto  and 
save  his  exception."  Dawson  t. 
Dawson,  26  Neb.  716,  42  N.  W.  744; 
Starring  v.  MaAon,  4  Neb.  367. 

Was  that  part  of  the  Carlisle  table 
showing  the  expectancy  of  life  at 
the  age  of  fifty  erroneously  admit- 
ted in  evidence?  The  afilnnative 
of  this  question  is  argued  by  de- 
fendant, and  reference  is  made  to 
the  following  testimony  of  a  physi- 
cian in  regard  to  the  age  of  Miller 
at  the  time  of  his  death:  ''In  my 
opinion,  he  was  in  the  neighborhood 
of  fifty  years  of  age.  I  do  not  think 
he  could  have  been  over  fifty-five 
years."  it  is  insisted  that  the  rul- 
ing in  regard  to  the  Carlisle  table 
took  from  the  jury  the  question  of 
Miller's  age  and  arbitrarily  fixed  it 
at  fifty  years,  while  the  evidence 
was  that  he  was  about  fifty,  and 
not  more  than  fifty-five.  This  testi- 
mony is  merely  the  opinion  of  a 
physician  who  did  not  know  the  age 
of  decedent.  Defendant  offered  no 
proof  on  that  issue,  but  there  is  un- 
contradicted, direct  evidence  that 
Miller  was  fifty  at  the  time  of  his 
death.  Plaintiff  asserted  that  this 
was  his  age,  and  had  a  right  to 
prove  his  expectancy  on  that  basis. 
To  aid  the  jury  in  ascertaining  the 
probable  duration  of  life,  had 
death  not  resulted  from  violent 
means,  part  of  t}ie  table  was  intro- 
duced. Defendant  did  not  offer 
tables  showing  the  ^cpectancy  of 
life  between  the  ages  of  fifty  and 
fifty-five,  nor  request  an  instruc- 
tion lihfiiting  them  to  its  view  of  the 
evidence  as  h^re  asserted.  In  Pearl 
V.  Omaha  &  St.  L.  R.  Co.  116  Iowa, 
535,  88  N.  W.  1078,  it  is  said:  *'The 
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tables,  to  be  admissible,  need  not 
show  the  precise  age,  but  approxi- 
mately that  of  the  person  involved. 
As  defendant  did  not  ask  an  in- 
struction limiting  the  force  and 
effect  to  be  given  these  tables,  it  is 
not  in  a  situation  to  complain  of  the 
court's  omission  to  so  instruct/'  On 

the  record  present- 
ed for  review,  the 
ruling  under  con- 
sideration does  not  seem  to  call  for 
a  reversal. 

A  photograph  of  Miller ,  taken 
after  his  death,  was  admitted  in  evi- 
dence, and  the  ruling  is  also  as- 
sailed. Plaintiff  attempts  to  justify 
the  admission  of  this  exhibit  by  as- 
serting that  it  was  within  the  dis- 
cretion of  the  trial  court  to  admit  it 
as  indicating  Miller's  appearance 
with  respect  to  age  and  vigor.  How- 
ever this  may  be,  the  jury's  consid- 
eration of  the  photograph  could 
only  affect  the  measure  of  damages. 
Aside  from  the  questions  of  negli- 
gence and  contributory  negligence, 
the  manner  in  which  Miller  was 
fatally  injured  is  not    in  dispute. 

Unless  the  recovery 
^dittisflioii  of       jg    excessivie,    prej- 

udicial    error    does 
not    appear,    and    no    substantial, 
ground    for   interfering   with   the 
verdict  as  excessive  has  been  found. 
Affirmed. 

Barnes,  Lettoci,  and  Sedgwickr  JJ*» 
not  sitting. 

A  petition  for  rehearing  having 
been  granted,  Sedgwick,  J.,  on  June 
5,  1915,  handed  dowti  the  following 
additional  opinion  (98  Neb.  482, 1S3 
N.W.  488): 

After  our  former  decision  In  tiiis 
case  (95  Neb.  175,  ante,  134a,  146  N. 
W.  860) ,  argument  was  allowed  on 
the  measure  of  damages.  Upbh  this 
question  we  have  had  the  assistance, 
not  only  of  the  attorney s  ^agaged 
in  the  case,  but  also  of  other  able 
attorneys  interested  in  similar  cases 
pending  in  this  and  other  courts. 
For  this  reason,  and  because  of  the 
importance  of.  the  questioni  and  the 
inconsistent,  or  at  least  incomplete, 
provisions  of  the  statute,  we  have 
thought  it  best  to  state  further  rea- 


sons for  our  conclusion.  The  facts 
are  sufficiently  stated  in  our  form- 
er opinion. 

\\Tien  one  Is  injured  in  his  person 
by  the  wrongful  act  of  another,  and 
begins  an  action  to  recover  damages 
so  sustained,  and  afterwards  dies 
while  his  action  is  pending,  what 
are  the  elements  of  damage  which 
can  be  recovered?  Our  former 
opinion  holds  that,  when  the  "action 
is  revived  in  the  name  of  an  admin- 
istrator, the  latter  takes  the  dece- 
dent's place  in  the  litigation,  and  is 
entitled  to  recover  for  the  benefit 
of  the  estate  what  the  injured  per- 
son would  have  been  entitled  to  re- 
cover had  he  survived  his  injuries.'^ 
The  opinion  cites  Webster  v.  Hast- 
ings, 59  Neb.  563,  81  N.  W.  510,  and 
other  decisions  of  this  court  which 
could  not  have  been  determined  as 
they  were,  unless  this  is  the  law. 
Sections  8022,  8023,  Rev.  Stat.  1913, 
are: 

"In  addition  to  the  causes  of  ac- 
tion which  survive  at  common  law, 
causes  of  action  for  mesne  profits, 
or  for  an  injury  to  real  or  personal 
estate,  or  for  any  deceit  or  fraud, 
shall  also  survive,  and  the  action 
may  be  brought,  notwithstanding 
the  death  of  the  person  entitled  or 
liable  to  the  same." 

"No  action  pending  in  any  court 
shall  abate  by  the  death  of  either  or 
both  the  parties  thereto,  except  an 
Action  for  lib^l,  slander,  malicious 
prosecution,  assault,  or  assault  and 
battery,  for  a  nuisance,  or  against  a 
justice  of  the  peace  for  misconduct 
in  office;  which  shall  abate  by  the 
death  of  the  defendant." 

Iliese  aire  sections  463  and  464  of 
the  Code  as  now  numbered,  and 
were  enacted  in  1858.  Rev.  Stai 
1866,  p.  469.  The  latter  section 
quoted  provides  that  such  an  action 
as  this  shall  not  abate  by  the  death 
of  the  plaintiff.  This  language  is  so 
direct  and  clear  that  it  must  be  con- 
ceded t^at  the  administrator  may 
continue  the  action.  There  seems 
to  be  no  good  reason  in  the  nature 
of  the  (^se  to  forbid  an  adminis- 
trator to  begin  and  prosecute  an 
action  and  at  the  same  time  allow 
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him  to  continue  an  action  for  the 
same  cause  begun  by  the  de- 
ceased in  his  lifetime.  It  is  the 
duty  of  the  court  to  construe  these 
statutes  together.  If  the  deceased 
had  lived  to  complete  his  action, 
he  would  have  recovered  for 
all  damage  done  him  by  defendant's 
wrongful  act,  including  the  injury 
to  his  earning  power  during  his  ex- 
pectancy of  life.  What  he  recovered 
would,  of  course,  be  directly  for  his 
own  benefit,  but  it  would  become  a 
part  of  his  estate;  and  upon  his 
death,  occurring  after  the  receipt  of 
such  remuneration,  it  would  benefit 
his  next  of  kin  and  all  others  who 
would  be  interested  in  his  estate. 
His  wife  and  children  are  interest- 
ed in  his  estate  while  he  lives,  and 
his  creditors  are  interested  in  so 
much  thereof  as  is  necessary  to 
satisfy  their  claims.  The  rights  of 
wife  and  children  in  a  specified  and 
limited  amount  of  his  estate  are  su- 
perior to  the  rights  of  creditors. 
The  husband  and  father  cannot  ig- 
nore the  rights  of  his  family  nor  of 
his  creditors  in  his  property.  His 
relation  in  them  is  analogous  to  that 
of  trustee.  It  would  seem,  there- 
fore, that,  if  in  his  lifetime  he  re- 
covered full  compensation  for  his 
injuries,  the  liability  of  the  wrong- 
doers would  be  extinguished. 

The  supreme  court  of  South  Da- 
kota has,  in  a  recent  case,  consid- 
ered that  there  is  a  double  liability ; 
that  their  Death  Act,  which  is  es- 
sentially the  same  as  ours,  creates  a 
new  cause  of  action.  This  conclu- 
sion is  earnestly  contested  by  two 
of  the  judges  in  dissenting  opinions. 
Rowe  v.  Richards,  35  S.  D.  201, 
L.R.A.1915E,  1075,  151  N.  W.  1001, 
Ann.  Cas.  1918A,  294.  We  refer  to 
this  as  one  of  the  very  recent  cases 
in  which  many  authorities  are  col- 
lected and  freely  quoted.  The  ma- 
jority opinion  is  largely  devoted  to 
a  discussion  of  the  difference  be- 
tween a  "cause  of  action"  and  "a 
right  of  action,"  and  particularly 
between  the  "cause  of  the  injury" 
and  "the  injury  itself."  The  opin- 
ion considers  that  the  failure  to  ob- 
serve this  distinction  has  led  to  the 


view  "that  there  could  be  but  one 
recovery  for  one  wrong — 'one 
wrongful  act/"  There  would  be 
much  force  in  this  suggestion  if  the 
cause  of  action  were  the  wrongful 
act.  As  suggested  in  the  opinion: 
"A,  in  negligent  disregard  of  the 
rights  of  others^  fires  a  bullet  from 
his  rifle." 

If  the  shot  does  no  daraa^pe,  there 
is  no  cause  of  action ;  but  if  it  in- 
jures B  and  C,  then  each  have  a 
cause  of  action  against  A.  B's  cause 
of  action  is  not  the  wrongful  act, 
but  the  injury  it  has  done  him. 
But  under  our  Death  Act  the  cause 
of  action  is  not  the  wrongful  act, 
but  damage  that  act  has  caused.  It 
has  injured  the  earning  capacity  of 
the  deceased*  It  is  not  for  the  death 
of  the  deceased  that  tiie  widow  sues. 
It  is  for  her  loss  caused  by  the  in- 
jury to  her  husband.  That  the 
injury  caused  the  total  destruction 
of  his  earning  capacity  and  all  bene- 
fits which  she  otherwise  would  have 
received  from  her  husband  is  ren- 
dered certain  by  his  death  as  the 
result  of  that  injury.  If  one  ma^ 
liciously  sets  fire  to  a  building  in 
which  the  property  of  A  and  B  is 
stored,  their  loss  is  the  destruction 
of  their  property,  and  not  the 
"wrongful  act."  If  each  owns  a 
separate  and  distinct  part  of  the 
property  destroyed,  each  has  a  dis- 
tinct cause  of  action.  If  the  title  to 
the  property  is  in  a  trustee  for  their 
benefit,  the  trustee  may  recover  the 
whole  loss  in  one  action,  and  pay- 
ment of  the  full  value  of  the  prop- 
erty to  the  trustee  would  ordinarily 
satisfy  the  claims  of  both  A  and  B. 
Under  our  statutes,  the  wife  has  an 
interest  in  the  property  and  rights 
of  her  husband  at  his  decease,  of 
which  he  cannot  deprive  her  by  any 
act  of  his.  His  creditors  also  have 
an  interest  which  he  cannot  ignore. 
His  administrator  represents  all  of 
those  interests.  Therefore,  there 
seems  to  be  no  reason  why  the 
whole  matter  could  not  be  disposed 
of  in  one  action.  If  the  petition,  in 
addition  to  the  other  allegations  of 
damages,  alleged  the  earning  power 
of  the  deceased,  and  who  were  the 
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dependents,  and  what  each  of  them 
was  entitled  to  recover  under  Lord 
Campbell's  Act,  which  is  called  by 
some  courts  the  "Death  Act/'  and 
how  much  the  estate  of  the  deceased 
ought  to  recover,  and  if  the  verdict 
of  the  jury  or  findings  of  the  court 
were  equally  specific,  there  would 
be  no  difiiculty  in  administering  the 
two  sections  of  the  statute  together. ' 
We  have  alluded  to  the  question 
actually  decided  in  the  South  Dakota 
case,  because,  as  the  decision  in  that 
case  shows,  the  question  of  the  pow- 
er of  the  party  injured  to  collect  fuD 
compensation,  and  so  bar  any  future 
action,  is  so  connected  with  the  que^ 
tion  in  the  case  at  bar  that  neither 
can  be  satisfactorily  determined 
without  reference  to  the  other.  The 
suggestion  of  a  "double  recovery^' 
has  injected  itself  into  very  many 
decisions.  Of  course,  if  a  settle- 
ment with  the  party  injured  is  af- 
fected with  fraud  or  overreaching, 
it  might  be  avoided,  and,  if  the 
amount  received  was  grossly  inade- 
quate to  the  injury  suffered,  that  of 
itself  would  be  evidence  tending  to 
show  unfair  practice. 

By  the  ancient  common  law  there 
could  be  no  private  action  for  the 
felonious  killing  of  a  human  being. 
Such  damages  inhered  in  the  felony 
and  belonged  to  the  Crown.  The 
courts  in  those  times  appear  to  have 
extended  the  principle  so  as  to  for- 
bid an  action  for  death  caused  by 
any  wrongful  act,  whether^ felonious 
or  otherwise.  If  the  legislature  had 
abolished  this  rule,  and  expressly 
provided  for  an  action  for  damages 
caused  by  an  unlawful  act,  whether 
death  resulted  or  not,  the  difficulties 
of  the  situation  would  be  removed* 
Judge  Cooley  says  it  is  remarkable 
that  the  legislatures  have  not  done 
so.  "Why  should  not  the  money 
value  of  his  life,  when  it  has  been 
taken  away  by  unlawful  act  or  neg- 
ligence, be  a  right  of  action  in  the 
hands  of  his  representatives?''  1 
Cooley,  Torts,  3d  ed.  p.  81  (♦27). 

Such  a  statute  could  give  a  pref- 
erence to  the  widow  or  widower 
and  next  of  kin  as  our  statute  does, 
and,  when  the  entire  damage  sus- 


tained by  all  parties  was  recovered 
by  the  administrator,  the  proceeds 
in  the  hands  of  the  administrator 
could  be  reported  to  the  probate 
court  as  other  assets  to  be  distrib- 
uted as  the  law  required,  or,  per- 
haps still  better,  the  statute  might 
provide  for  the  determination  of  the 
rights  of  the  respective  parties  up- 
on the  trial  in  the  district  court,  as 
suggested  above. 

It  has  been  suggested  that  if  the 
administrator  should  prosecute  such 
an  action  for  the  benefit  of  the  es- 
tate, and  also  for  the  benefit  of  the 
next  of  kin  (that  is,  making  the 
claim  under  the  survival  statute 
and  the  claim  under  the  Death  Act 
in  one  action),  the  administrator 
might  be  more  zealous  for  the  estate 
than  for  the  widow  and  next  of  kin, 
and  so  the  latter  would  be  wronged. 
But  no  action  can  be  brought  under 
the  Death  Act  for  the  widow  and 
next  of  kin,  except  by  the  adminis- 
trator ;  and,  if  there  is  danger  of  dis- 
crimination, the  probate  court  can 
determine  the  rights  of  the  respec- 
tive parties  in  the  recovery  when 
the  district  court  has  failed  to  do  so. 

It  would  appear  from  the  divers- 
ity of  judicial  decisioni;  that  there 
has  been  unfortunate  and  incom- 
plete legislation  in  the  other  states 
as  well  as  in"  our  own.  Construing 
these  statutes  in  the  light  of  history 
and  of  present  conditions,  we  con- 
clude that  the  intention  of  the  legis- 
lature was  that,  when  an  action  has 
been  begun  by  the  party  injured  to 
recover  damages  suffered  because  of 
the  wrongful  act  of  another,  the 
action  does  not  abate,  nor  any  part 
thereof,  by  the  death  of  plaintiff, 
and  the  administrator  takes  the 
place  of  the  plaintiff  therein  and  can 
recover  any  and  all  damages  that 
the  injured  party  could  have  recov- 
ered if  he  had  survived,  including 
injuries  to  or  loss  of  his  earning 
power. 

We  adhere  to  our  former  opinion. 

Barnes,  J.,  dissenting: 

I  am  unable  to  concur  in  either 
the  original  opinion  by  Judge  Rose 
or  the  present  opinion  by  Judge 
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Sedgwick,  affirming  the  judgment 
of  the  district  court. 

By  the  majority  opinion  the  ad- 
ministrator of  the  estate  of  Miller 
is  allowed  to  recover,  not  only  for 
the  pain  and  mental  suffering  actu- 
ally sustained  by  his  decedent,  the 
physical  injury  suffered  by  him,  the 
expense  incurred  for  necessary 
medical  and  surgical  attention  in 
treating  him  for  his  injuries,  but  in 
addition  thereto  such  sum  as 
decedent  would  have  earned  for  the 
whole  term  of  his  life  expectancy,  aa 
shown  by  the  Cariisle  table,  if  he 
had  not  died  as  a  result  of  his  in- 
juries. As  to  this  last  item  of  the 
recovery,  I  am  convinced  that  the 
majority  of  the  court  is  wrong. 

By  the  Act  of  February  25,  1873 
(Gen.  Stat.  1873,  chap.  15),  it  was 
provided : 

"Section  1.  That  whenever  the 
death  of  a  person  shall  be  caused  by 
the  wrongful  act,  neglect,  or  default 
of  any  person,  company  or  corpora^ 
tion,  and  the  act,  neglect,  or  default 
is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action  and 
recover  damages,  in  respect  tiiereof , 
then,  and  in  every  such  case,  the 
person  who,  or  company,  or  corpo- 
ration which  would  have  been  liable 
if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages^ 
notwithstanding  the  death  of  tiie 
person  injured,  and  althous^  the 
death  shall  have  been  caused  under 
such  circumstances  as  amount  in 
law  to  felony. 

"Sec.  2.  That  every  such  action 
shall  be  brought  by  and  in  the  names 
of  the  personal  representatives  of 
such  deceased  person,  and  the 
amount  recovered  in  every  such 
action,  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin 
of  such  deceased  person,  and  shall  be 
distributed  to  such  widow  and  next 
of  kin  in  the  proportion  provided  by 
law  in  relation  to  the  distribution 
of  personal  property  left  by  per- 
sons dying  intestate;  and  in  every 
such  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair 
and  just    compensation    with  ref- 


erence to  the  pecuniary  injuries,  re- 
sulting from  such  death,  to  the  wife 
and  next  of  kin  of  such  deceased 
person,  not  exceeding  the  sum  of 
$5,0Q0 :  Provided,  that  every  such 
action  shall  be  commenced  within 
two  years  after  the  death  of  such 
person." 

Prior  to  the  passage  of  that  act 
there  was  no  statutory  right  for 
anyone  to  recover  for  death  by 
wrongful  act;  and  whatever  right 
accrued  to  the  administrator  of  the 
deceased  persoA,  or  those  dependent 
upon  him  for  support,  was  that 
which  existed  at  the  common  law. 
By  the  act  above  quoted,  a  new  right 
of  action  was  created,  and  the 
widow  and  next  of  kin  of  tl^  de- 
ceased were  allowed  to  recover  a 
sum  not  exceeding  $5,000  for  the 
pecuniary  injuries  resulting  to  them 
by  reason  of  death  caused  by  wrong- 
ful act.  That  statute  has  remained 
unchanged  to  the  present  time,  ex- 
cept by  an  amendment  including  the 
widower,  and  the  repeal  of  so  much 
thereof  as  limited  the  amount  of  the 
recovery  to  the  ^um  of  $5,000. 

It  appears  that  the  statutes  of 
^his  state  have  made  no  direct  pro- 
vision for  a  recovery  by  the  admin- 
istrator of  the  estate  of  one  who  is 
killed  by  wrongful  act,  of  any 
amount  whatever,  representing  the 
earning  capacity  of  a  deceased  per- 
son after  his  death,  except  such  re- 
covery as  may  be  had  for  the  benefit 
of  the  widow  or  widower  and  next 
of  kin  of  his  decedent.  Plaintiff 
decedent.  Miller,  in  the  case  at  bar, 
left  no  widow  or  next  of  kin,  and  no 
one  dependent  in  any  manner  upon 
him  for  support  Therefore  the 
plaintiff  in  this  case  could  not  re- 
cover anything  representing  the 
earning  capacity  of  decedent  after 
his  death  occurred.  The  right  of 
recovery,  so  far  as  that  matter  was 
concerned,  was  extinguished  at 
Miller's  death.  I  am  satisfied,  from 
a  thorough  investigation,  that  no 
case  can  be  found  which  holds  that 
the  loss  of  earning  capacity  can  be 
recovered  for  the  benefit  of  credi- 
tors of  the  decedent. 

It  is  true  that,  under  the  revivor 
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statute,  the  action  commenced  by 
Miller  in  his  lifetime  was  properly 
revived,  and  it  seems  clear,  from 
the  weight  of  authority,  that  the  ad- 
ministrator could  recover  for  the 
benefit  of  the  estate  of  his  decedent 
for  the  pain  and  suffering,  both 
mental  and  physical,  and  decedent's 
loss  of  wages  during  the  time  he 
survived  his  injuries,  for  the  neces- 
sary hospital  charges/  and  for  the 
value  of  the  medical  treatment  fur- 
nished him  by  his  physician,  but 
the  statutes  have  not  made  any  pro- 
vision for  a  recovery  for  decedent's 
earning  capacity,  excepting  such  as 
provided  for  the  benefit  of  the 
widow  and  next  of  kin,  above  men- 
tioned. 

In  Dwyer  v.  Chicago,  St.  P.  &  O. 
R.  Co.  84  Iowa,  479,  35  Am.  St.  Rep. 
822,  51  N.  W.  244,  it  was  said : 
^The  statutes  deal  with  the  'Cause 
of  action,'  and  not  with  the  rule  of 
damage  to  be  applied.  In  fixing  the 
damage,  we  look  to  the  wrong  to  be 
remedied,  to  the  injury  to  be  re- 
paired/' 

In  Brown  v.  Chicago  &  N.  W.  R. 
Co.  102  Wis.  137,  44  L.R.A.  579,  T7 
N.  W.  748,  78  N.  W.  771,  the  court 
said :  ^'Such  damages  to  the  widow 
and  next  of  kin  begin  where  the 
damages  of  the  intestate  ended,  viz., 
with  his  death." 

And  on  rehearing  (102  Wis. 
150) :  **'The  death  is  the  end  of 
the  period  of  recovery  in  one  case 
and  the  beginning  in  the  other.  In 
one  case  the  administrator  sues  as 
legal  representative  of  the  estate 
for  what  belonged  to  the  deceased; 
in  the  other  he  acts  as  trustee  for 
those  upon  whom  the  act  confers 
the  ri^t  of  recovery  for  the  X)ecu- 
niary  loss  inflicted  upon  ijiem.' 
.  .  .  The  damages  in  one  ri&ht  are 
limited  to  the  loss  which  accrues  to 
the  injured  person  before  death,  and 
the  damages  in  the  other  to  the  pe- 
cuniary loss  of  surviving  relatives, 
as  before  the  survival  statute.  The 
two  rights  in  no  way  overlap  each 
other." 

See  Johnson  v.  Eau  Claire,  149 
Wis.  194,  135  N.  W.  481. 

In  Jacobs  v.  Glucose  Sugar  Ref . 


Co.  (C.  C.)  140  Fed.  766,  it  was 
said:  ''And,  if  this  be  so,  then  by 
what  logic  or  reasoning  can  it  be 
said  that  two  actions  cannot  be 
brought  against  one  wrongdoer,  the 
one  for  pain  and  suffering  and  the 
other  for  damages  to  the  estate? 
Both  are  actions  for  compensatory 
damages^  The  one  survives  to  the 
administrator  under  one  statute, 
and  the  other  is  given  to  the  admin- 
istrator under  another." 

In  Quinn  v.  Johnson  Forge  Co.  9 
Houst.  (Del.)  838,  32  Atl.  868^  the 
C0urt  instructed  the  jury  as  follows : 
''Should  you  decide  in  favor  of  the 
plaintiff,  you  should  assess. damages 
in  such  reasonable  sum  as  you  deem 
proper  and  right  under  the  circum- 
stances, and  in  fixing  that  amount 
you  should  consider  such  damages 
as  have  beeoa  actually  proved  by  rea- 
son of  loss  of  v^ges  from  ihe  20th 
day  of  July,  1:891,  up  to  March  3, 
1892,  when  he  died^  and  also  allow 
such  sum  as  you  deem  adeqpiate  and 
proper  by  reason  of  his  physical 
pain  and  mental  sufferings.  As  re- 
gards the  death  of  Peace  as  being 
the  result  of  his  injuries,  you  can- 
not fake  that  into  consideration  in 
the  estimation  of  damages.  It  has 
no  conneutlon  wi%  this  case." 

In  Belding  v.  Bla<^k  Hills  &  Ft.  P. 
R.  Co.  S  S.  D.  869>  page  375,  53 
N.  W.  752,  we  find  the  foUowinfc: 
"In  what  manner  and  under  what 
circumstances  could  the  deceased 
have  recovered  hAd  death  not  en- 
sued? He  could  have  recovered,  in 
addition  to  his  physical  and  mental 
suffering,  for  loss  of  time  and  em- 
ployment, the  expeni^es  of  medical 
and  surgical  attendance,  nursing, 
etc.,  incident  to  the'  injury.  .  .  . 
Anything  more?    Certainly  not." 

In  3  S.  D.  pages  380, 381 :  "It  does 
not  provide,  as  we  have  seen,  for  the 
recovery  of  damages  by  the  widow 
and  heirs,  and  it  is  not  provided 
that  the  personal  representative 
shall  institute  the  action  for  the  use 
or  benefit  of  such  widow  and  heirs, 
or  that  the  sum  recovered  shall  be 
apportioned  between  the  beneficia- 
ries. The  section  [Lord  Campbell's 
Act]   seems  to  have  been  adopted 
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with  another  object  in  view,  and 
that  was  to  give  the  widow,  having 
in  the  death  of  a  husband  sustained 
the  greater  loss,  the  prior  right  to 
institute  the  action  and  recover  the 
damages  she  has  sustained  by  rea- 
son of  the  death  of  her  husband. 
...  To  carry  into  effect  the  evi- 
dent intention  of  the  legislature, 
the  widow  should  have  the  prior  and 
exclusive  right  to  institute  the  ac- 
tion and  to  the  damages  for  the  loss 
of  the  life  of  the  husband.  .  .  . 
If  the  action  can  be  instituted  by 
the  personal  representative,  the 
damages  recovered  by  him  would 
be  assets  of  the  estate,  and,  in  case 
the  estate  was  insolvent,  the  money 
recovered  would  go  to  the  creditors. 
This  could  not  have  been  the  inten- 
tion of  the  legislature.  .  .  .  This 
seems  but  reasonable  and  just.  All 
must  concede,  we  think,  that  the 
wife,  in  the  loss  of  her  husband,  on 
whom  she  is  dependent  for  support, 
sustains  a  greater  loss  by  such 
death  than  any  other  person.'' 

The  same  rule  is  announced  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Howe, 
56  Kan.  411,  43  Pac.  683;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Hosea, 
152  Ind.  412,  53  N.  E.  419 ;  Peake 
V.  Baltimore  &  O.  R.  Co.  (C.  C.) 
26  Fed.  495 ;  Louisville,  N.  A.  &  C. 
It.  Co.  V.  Goodykoontz,  119  Ind.  Ill, 
12  Am.  St.  Rep.  371,  21  N.  E.  472; 
Hilliker  v.  Citizens  Street  R.  Co.  152 
Ind.  86,  52  N.  E.  607;  Sturges  v. 
Sturges,  126  Ky.  80,  12  L.R.A. 
(N.S.)  1014, 102  S.  W.  884;  Stewart 
v.  United  Electric  Light  &  P.  Co. 
104  Md.  332,  8  L.R.A.(N.S.)  384, 
118  Am.  St.,  Rep.  410,  65  Atl.  49; 
Davis  V.  St.  Louis,  I.  M.  &  S.  R.  Co. 
53  Ark.  117,  7  L.R.A.  283,  13  S.  W. 
801 ;  Michigan  C.  R.  Co.  v.  Vreeland, 
227  U.  S.  59,  57  L.  ed.  417,  33  Sup. 
Ct.  Rep.  192,  Ann.  Cas.  1914C,  176. 

The  case  of  Mageau  v.  Great 
Northern  R.  Co.  103  Minn.  290,  15 
L.R.A.(N.S.)   512,  115  N.  W.  651, 


14  Ann^  Cas.  551,  is  to  the  same  ef- 
fect. The  court  said  in  tiiat  case: 
"The  administrator  recovers  dam- 
ages based  upon  the  reasonable  ex- 
pectation of  pecuniary  benefit  of  the 
persons  named  by  the  statute,  often 
not  the  husband,  as  the  beneficiaries 
of  the  action.'' 

In  this  state,  however,  the  hus- 
band is  included  as  one  who  may  re- 
cover for  the  pecuniary  injuries 
sustained  by  death  by  wrongful  act. 
The  authorities  are  almost  number- 
less on  this  question.  To  sum- 
marize the  whole  matter,  I  have 
found  by  my  investigation  that  the 
courts  of  fourteen  of  our  sister 
states,  the  Federal  courts,  and  the 
English  cases  support  the  rule  an- 
nounced in  this  dissenting  opinion. 
The  courts  of  five  of  the  states  re- 
fuse to  allow  any  damages,  stating 
that  the  action  abates.  The  courts 
of  last  resort  in  eleven  of  the  states 
permit  a  division  of  the  damages,  a 
part  to  the  estate,  and  a  part  to  tlie 
widow  and  next  of  kin,  while  the 
courts  of  but  four  states  support  the 
rule  stated  in  the  majority  opinion. 
I  am  therefore  constrained  to  hold 
that  the  widow  and  next  of  kin  are 
entitled  to  recover  the  damages  al- 
lowed them-  by  Lord  Campbell's  Act, 
in  an  action  brought  by  an  adminis- 
trator of  their  own  choice,  without 
being  compdled  to  resort  to  the  pro- 
bate or  county  court  for  a  distribu- 
tion. Their  recovery  should  be  for 
their  benefit  alone.  The  provisions 
of  the  statutes  have  been  in  force 
since  1873,  and  no  difllculty  has  been 
encountered  in  enforcing  them. 
They  are  plain,  and  are  suflSciently 
explicit  to  cover  all  cases  without 
resort  to  speculation  or  judicial 
legislation.  It  is  my  c^inion  that 
the  judgment  of  the  district  court 
should  be  reversed,  and  the  cause 
remanded  for  further 


Fawcett  and  Hamer,  JJ.,  concur 
in  above  dissent. 
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anuget  m  action  for  penomd  in juriet  commwired  b] 
hb  Ufbtime  and  revived  by  personal  representative. 


L  Where  action  may  be  xnaintained  con- 
currently with  action  under  Lord 
Campbell's  Act,  1355. 
XL  Where  remedy  under  survival  stat- 
ute is  exclusive: 

a.  In  general,  1357. 

b.  niinoia  rule,  1859. 
III.  Bevival  after  verdict,  1860. 

IV.  Where  injury  is  not  proximate  cause 
of  death,  1860. 

As  indicated  by  the  title  this  note  is 
limited  to  cases  involving  the  measure 
of  damage  to  be  assessed  in  an  action 
commenced  by  an  injured  person  in  his 
lifetime  to  recover  for  personal  inju- 
ries, and  revived  after  his  death,  under 
a  general  survival  statute.  For  a 
treatment  of  the  general  question  of 
the  measure  of  damage  in  actions  for 
the  wrongful  death  of  a  person  for  the 
benefit  of  his  estate^  see  note  appended 
to  Florida  East  Coast  R.  Co.  v.  Hayes, 
ante,  1310.  And  see  references  therein 
for  notes  on  related  questions. 

I.  Where  action  may  he  maintained  con- 
curr^Uiy  with  action  under  Lord 
CampbelVs  Act. 

There  is  some  conflict  among  the 
courts  as  to  the  measure  of  recoveiy 
by  a  personal  representative  in  an  ac- 
tion revived  by  him  which  was  com- 
menced by  his  decedent  in  his  lifetime 
to  recover  damages  for  personal  inju- 
ries which  subsequently  resulted  in  his 
death.  This  difference  is  in  parlf/  al- 
though not  wholly,  due  to  the  different 
view  with  which  the  court  regards 
general  survival  statutes  under  which 
the  case  is  revived.  Where  this  rem- 
edy is  regarded  merely  as  concurrent 
with  an  action  by  the  personal  repre- 
sentative to  recover  compensation  to 
the  decedent's  statutory  beneficiaries 
for  their  pecuniary  loss  growing  out 
of  his  death,  it  necessarily  follows 
that,  in  order  to  avoid  a  double  re- 
covery, the  damage  allowed  in  the  re- 
vived action  must  be  limited  to  such  as 
the  deceased  might  have  recovered 
had  he  lived,  but  not  extending  beyond 
the  time  of  his  death. 


A  good  example  of  a  case  within 
this  rule  is  St.  Louis  &  S.  F,  R.  Co. 
V.  Goode  (1914)  42  Okla.  784,  L.R.A. 
1915B,  1141,  142  Pac.  1185.  In  that 
case  the  decedent  in  his  lifetime  had 
commenced  an  action  to  recover  dam- 
age for  personal  injuries  received 
while  a  passenger  on  the  defendant's 
train;  while  that  action  was  pending 
he  died  as  a  result  of  the  injuries; 
following  his  death  the  decedent's  per- 
sonal representative  brought  an  action 
to  recover  damages  in  behalf  of  the 
statutory  beneficiaries,  in  which  re- 
covery was  had;  subsequently  the  ac- 
tion commenced  by  the  deceased  in  his 
lifetime  was  revived  and  prosecuted  in 
behalf  of  his  estate.  It  was  held  that 
this  action  was  maintainable,  not  be- 
ing barred  by  the  recovery  in  the  other 
action,  but  that  the  damages  should  be 
limited  to  such  as  accrued  to  the  de- 
cedent up  to  the  time  of  his  death. 
The  court  said  that  two  causes  of  ac- 
tion under  such  circumstances  are  co- 
existent; that  a  recovery  on  the  one 
does  not  bar  a  recovery  on  the  other; 
that  damages  to  the  estate  begin  with 
the  wrong  and  cease  with  the  death; 
that  the  widow's  damages  begin  with 
the  death ;  hence  they  do  not  cover  the 
same  field  or  overlap.  ''Both  actions 
are  prosecuted  in  the  name  of  the  per- 
sonal representative,  where  there  is 
one,  and  may  proceed  pari  passu,  with- 
out a  recovery  in  the  one  having  the 
effect  of  barring  a  recovery  in  the  oth- 
er, because  the  suits  are  prosecuted  in 
different  rights,  and  the  damages  ^re 
given  upon  different  principles  to  com- 
pensate different  injuries.  One  is  for 
the  loss  sustained  by  the  estate  and  for 
the  suffering  from  the  personal  injury 
in  the  lifetime  of  the  decedent,  the  re- 
covery in  which  goes  to  the  benefit  of 
the  decedent's  creditors,  if  there  are 
any;  the  other  takes  no  account  of  the 
wrongs  done  to  the  decedent,  but  is 
for  the  pecuniary  loss  to  the  next  of 
kin,  occasioned  by  the  death  alone. 
The  death  is  the  end  of  the  period  of 
recovery  in  one  case  and  the  beginning 
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in  the  other.  In  one  case  the  admin- 
istrator sues  as  legal  representative 
of  the  estate,  for  what  belonged  to  the 
deceased ;  in  the  other  he  acts  as  tras* 
tee  for  those  upon  whom  the  act  con- 
fers the  right  of  recovery  for  the  pe- 
cuniary loss  inflicted  upon  them." 

In  Hamel  v.  Southern  R.  Co.  (1915) 
—  Miss.  — ,  66  So.  809,  in  holding  that 
the  administrator  was  entitled  to  re- 
vive an  action  brought  by  the  deceased 
in  his  lifetime  to  recover  damage  for 
personal  injuries,  and  to  prosecute  the 
same  to  a  judgment,  without  thereby 
barring  his  right  also  to  prosecute  an 
action  to  recover  compensation  for  the 
statutory  beneficiaries  for  their  loss 
growing  out  of  the  decedent's  death, 
the  court  pointed  out  that  the  revived 
action  included  damages  for  the  inju- 
ries to  the  decedent,  but  did  not  cover 
damages  for  the  decedent's  death,  and 
hence  the  action  did  not  interfere  with 
the  action  in  behalf  of  the  benefi- 
ciaries. 

While  in  Brown  v.  Chicago  &  N.  W. 
R.  Co.  (1899)  102  Wis.  137,  44  L.R.A. 
579,  78  N.  W.  771,  5  Am.  Neg.  Rep.  255, 
the  case  did  not  involve  the  measure 
of  damages  in  an  action  by  the  dece- 
dent's personal  representative,  the 
court,  in  discussing  the  construction 
of  a  general  survival  statute,  suggest- 
ed that  the  objections  to  permitting  the 
revival  of  such  an  action  and  also  the 
prosecution  of  an  action  in  behalf  of 
the  statutory  beneficiaries  on  the 
ground  of  difficulties  in  administering 
the  law,  and  the  danger  of  injustice  to 
the  defendants,  were  largely  imaginary 
and  will  gradually  disappear,  "as  we 
adapt  ourselves  to  the  new  conditions 
which  the  revival  statute  creates.  The 
trial  judge  can  easily,  by  proper  in- 
structions, limit  the  recovery  in  a  re- 
vived action  to  the  loss  actually  caused 
to  the  deceased  prior  to  his  death;  and 
in  the  action  under  §  4255,  Rev.  Stat., 
to  the  pecuniary  loss  sustained  by  the 
surviving  relatives  entitled  to  the 
benefits  of  that  provision.  If  the  two 
causes  of  action  are  joined,  the  court 
can  readily  require  the  jury  to  make 
separate  findings  as  to  damages.  As 
the  elements  entering  into  each  are  en- 
tirely distinct,  it  will  readily  be  seen 
that  there  is  no  more  danger  of  a  dou- 


ble recovery  under  such  circumstances 
than  in  any  one  of  the  numerous  cases 
that  might  be  suggested  where  two 
causes  of  action  result  from  a  single 
wrong.  The  injustice  of  two  recover- 
ies for  distinct  grievances,  suggested 
by  the  learned  counsel,  and  by  some 
courts  that  have  taken  the  view 
pressed  upon  us,  is  not  perceived.  A 
little  dispassionate  reflection  on  the 
subject,  it  would  seem,  would  prevent 
unqualified  condenmation  of  the  legis- 
lative wisdom  that  says,  if  a  person  be 
wrongfully  injured,  the  pain  and  suf- 
fering and  expenses  to  him  in  conse- 
quence thereof  shall  not  be  lost  to  his 
estate  by  the  circumstance  of  his  death 
from  the  injury  before  receiving  satis- 
faction for  his  damages,  even  though 
the  damages  to  his  surviving  relatives, 
to  satisfy  their  own  grievance,  may  be 
recovered." 

In  Mahoning  Valley  R.  Co.  v.  Van 
Alstine  (1907)  77  Ohio  St  395,  14 
L.R.A.(N.S.)  teS,  88  N.  E.  601,  it  is 
held  that,  in  an  action  for  the  benefit 
of  the  statutory  beneficiaries,  the 
measure  of  damages  is  their  pecuniary 
loss  sustained  by  the  decedent's  death; 
and  the  measure  of  damages  in  an  ac- 
tion commenced  by  the  deceased  in  his 
lifetime  to  recover  for  his  injuries,  and 
revived  by  his  personal  representative, 
is  the  loss  to  the  estate  of  the 
deceased,  being  for  lost  time  oc- 
casioned by  the  injuries,  the  value  of 
the  decedent's  services  for  such  lost 
time,  and  his  physical  suffering,  hence 
the  two  causes  of  action  are  coexist- 
ent and  a  recovery  in  the  one  is  not  a 
bar  to  a  recovery  in  the  other. 

hi  Murray  v.  Omaha  Transfer  Go. 
(reported  herewith)  ante,  1843,  the 
right  is  sustained  to  prosecute  an  ac- 
tion revived  by  the  personal  represen- 
tative, which  was  commenced  by  the 
deceased  in  his  lifetime,  and  also  an 
action  by  the  personal  representative 
in  behalf  of  the  decedent's  beneficia- 
ries. The  court  said  that  when  an  ac- 
tion has  been  begun  by  the  party  in- 
jured to  recover  damages  suffered  be- 
cause of  the  wrongful  act  of  another, 
the  action  does  not  abate  nor  any  part 
thereof  by  the  death  of  the  plaintiff. 
The  administrator  takes  the  place  of 
the  plaintiff  therein  and  can  recover 
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any  and  all  damages  that  the  injured 
party  could  have  recovered  if  he  had 
survived,  including  injuries  to  and  loss 
4>f  his  earning  power.  In  this  case  it  is 
to  be  noted  that  the  decedent  left  no 
widow  or  next  of  kin  and  no  one  in  any 
manner  dependent  upon  him  for  sup- 
port. 

U.  Where  remedy  under  aurvival  stattUe 

43  exdusUpe, 

a.  In  generml. 

Even  where  the  action  pending  at 
the  time  of  the  death  of  the  deceased 
Is  the  exclusive  remedy,  it  has  been 
held  that  the  measure  of  damage  re- 
coverable in  behalf  of  the  decedent's 
estate  was  the  amount  which  he  could 
have  recovered  had  he  survived  to 
prosecute  the  action,  and  that  nothing 
could  be  recovered  for  his  death.  By 
denying  recovery  for  the  death  of  the 
deceased  some  of  the  courts  apparently 
mean  that  the  fact  of  the  death  cannot 
be  taken  into  account  to  increase  the 
damages,  rather  than  to  hold  that  no 
element  of  loss  can  be  taken  into  ac- 
count beyond  the  time  of  the  death 
of  the  deceased.  It  has,  however,  been 
held  in  other  cases  that  the  computa- 
tion of  the  damage  must  be  confined  to 
the  different  elements  of  loss  interven- 
ing between  the  injury  to  the  deceased 
and  his  death/  and  that  no  account  can 
be  taken  even  of  the  prospective  earn- 
ings of  the  deceased  beyond  the  time 
of  his  death. 

For  example,  in  Quinn  v.  Johnson 
Forge  Co.  (1892)  9  Houst.  (Del.)  338, 
32  Atl.  858,  it  is  held  that  where  the 
injured  person  brings  an  action  in  his 
lifetime  to  recover  damages  for  inju- 
ries which  subsequently  resulted  in  his 
death,  upon  the  continuance  of  the  ac- 
tion by  his  personal  representative,  the 
death  of  the  decedent  cannot  be  shown 
as  an  aggravation  of  damages.  In 
such  case,  the  damages  recoverable 
are  for  loss  of  wages  from  the  time  of 
the  injury  to  the  time  of  death,  and 
for  physical  pain  and  mental  suffering. 
It  is  to  be  noted  that  in  this  jurisdic- 
tion there  is  no  choice  of  remedy, 
where  the  injured  person  has  com- 
menced a  suit  in  his  lifetime  to  recover 
for  the  injury.    In  such  case  the  only 


remiedy  open  is  the  survival  and  prose- 
cution of  this  action. 

And  see  Bowen  v.  Baltimore  &  P. 
S,  B.  Co.  3  Boyce  (Del.)  428,  84  Atl. 
1022,  holding  that  the  administrator 
of  the  plaintiflf  in  an  action  to  recover 
damages   for  personal   injuries,   who 
revives  the  suit  and  prosecutes  same  to 
judgment,  is  entitled  to  recover  for  the 
decedent's  pain  and  suffering,  loss  of 
i   earnings,  medical  attendance,  travel- 
1  ing  expenses  incident  to  the  injury, 
^  but  not  for  the  death  itself. 
I      In  Swanson  v.  Pacific  Shipping  Co. 
T  (1910)  60  Wash.  87,  110  Pac.  795,  an 
i  action  brought  in  the  lifetime  of  the 
;  deceased  to  recover  damages  for  per- 
sonal injuries  was  revived  in  behalf 
of  the  beneficiaries  under  a  statute  in 
effect  providing  that  no  action  for  per- 

*  sonal  injuries  shall  abate  by  reason  of 
the  death  of  the  injured  person,  and 
that  it  may  be  prosecuted  for  the  bene- 
fit of  certain  beneficiaries.  The  de- 
ceased was  a  man  with  a  family,  and 

'  it  was  held  that  the  measure  of  dam- 
-^  ages  recoverable  was  such  as  the  de- 

•  cedent  would  have  been  entitled  to  re- 
cover had  the  cause  been  tried  at  any 
time  prior  to  his  death  It  is  apparently 
assumed  that  the  damage  would  in- 
clude compensation  for  the  impaired 
earning  capacity  of  the  deceased;  for 
while  it  is  said  that  no  damage  could 
be  recovered  for  the  death  itself,  it  is 
pointed  out  that  the  deceased  was  a 
man  earning  a  good  salary  and  in  good 
health  prior  to  the  injury;  and  a  judg- 
ment in  his  favor  for  over  .$17,000,  re- 
duced to  $10,000,  was  sustained  for  the 
latter  amount,  though  the  deceased 
survived  his  injuries  for  less  than 
fourteeen  months.  In  Thompson  v. 
Seattle,  R.  &  S.  R.  Co.  (1912)  71  Wash. 
436,  128  Pac.  1070,  however,  in  a  pro- 
ceeding under  the  same  statute  to  re- 
cover for  injuries  to  a  woman  who  was 
survived  by  several  children,  the  trial 
court  said  that  he  intended  to  make 
it  clear  to  the  jury  that  the  damages 
sustained  by  the  mother  of  the  plain- 
tiffs, if  any,  up  to  the  time  of  her 
death,  would  be  the  only  damage  to  be 
considered  in  arriving  at  the  amount 
of  the  award,  and  that  no  damage  re- 
sulting from  her  death  could  be  con- 
sidered by  the  jury;  and  subsequently, 
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in  reply  to  a  question  by  a  juror,  the 
court  stated  that  the  damage  would  be 
what  would  have  compensated  the 
mother  for  conditions  brought  about 
by  the  accident,  the  suffering,  mental 
and  physical,  which  she  might  have 
endured  simply  for  the  time  between 
the  accident  and  the  death.  On  ap- 
peal, the  court,  in  referring  to  these 
instructions,  said  that  it  was  clear  that 
such  error  as  there  was  in  the  instruc- 
tions first  given  was  cured  by  these 
subsequent  proceedings.  Nevertheless, 
although  a  judgment  for  $10,000  was 
held  excessive  and  was  reduced  to 
$7,000,  it  was  sustained  for  the  latter 
amount. 

It  has  been  held  that  the  measure 
of  recovery  is  the  actual  damage  occa- 
sioned to  the  decedent  for  the  injury 
inflicted,  including  pain,  suffering,  and 
physical  inability  and  inconvenience. 
McCabe  v.  Narragansett  Electric 
Lighting  Co.  (1905)  27  R  L  272,  61 
Atl.  667. 

In  Legg  v.  Britton  (1890)  64  Vt. 
652,  24  AtL  1016,  in  considering  the 
damages  to  be  awarded  in  an  action 
commenced  by  the  decedent  in  his  life- 
time and  revived  by  his  personal  rep- 
resentative, the  court,  after  pointing 
out  that  the  damages  recoverable  are 
such  as  the  injured  person  might  have 
recovered  if  he  had  survived,  includ- 
ing expenses  for  doctoring  and  nurs- 
ing, loss  of  his  services,  and  compen- 
sation for  pain  and  suffering,  said 
that  ''one  element  of  damages  would  be 
the  bodily  pain  and  suffering  caused 
to  the  intestate  by  the  wrongful  act  or 
neglect  occasioning  his  death.  The 
natural  effect  of  such  pain  and  suffer- 
ing is  to  weaken,  and  if  of  adequate 
intensity,  sufficiently  continued,  to  de- 
stroy the  vital  forces.  The  damages 
for  this  element,  recovered  in  the  right 
of  the  intestate,  may  be  said  indirectly, 
if  not  directly,  to  be  given  for  destroy- 
ing the  life  of  the  intestate  and  ending 
his  earning  capacity.  Such  damages 
are  not  given  to  make  cp  to  his  estate 
what  it  has  lost  by  the  wrongful  in- 
jury. Unless  required  to  pay  the  debts 
of  the  estate  they  are  distributed  to  the 
widow  and  next  of  kin.  But  the  bulk 
of  the  damages  recovered  in  the*  right 
of   the   intestate   are   different   from 


those  recovered  for  the  benefit  of  the 
widow  and  next  of  kin." 

In  Bradley  v.  Andrews  (1879)  51  Vt 
525,  it  is  held  that  where  an  action  to 
recover  damages  for  personal  injuries 
is  pending  at  the  death  of  the  plaintiff 
and  Is  revived  by  his  administrator, 
the  measure  of  recovery  is  the  pain, 
suffering,  and  personal  inconvenience 
occasioned  the  decedent  by  the  injury, 
and  also  exemplary  damages  if  the  act 
complained  of  was  wanton  or  reck- 
less. 

Under  the  Iowa  statute,  it  has  been 
held  that  the  measure  of  damages  is 
different  in  an  action  brought  original- 
ly by  the  deceased  and  prosecuted  to 
judgment  after  his  death  by  his  per- 
sonal representative,  than  it  is  in  an 
action  originally  brought  by  the  latter. 
In  the  former  action  damages  may  be 
allowed  for  bodily  pain  and  mental  an- 
guish of  the  deceased  due  to  the  in- 
jury. In  the  latter  action,  however, 
no  damages  can  be  allowed  for  these 
elements.  Muldcwne  v.  Illinois  C.  R. 
Co.  (1878)  36  Iowa,  462;  Kinser  v. 
Soap  Creek  Coal  Co.  (1892)  85  Iowa, 
26,  51  N.  W.  1151. 

Under  very  similar  statutes  in  other 
jurisdictions,  it  has  been  held  that 
the  amount  recoverable  where  an  ac- 
tion for  personal  injuries  is  revived  by 
the  administrator  of  the  plaintiff  after 
the  latter's  death  remains  the  same 
as  if  the  deceased  had  lived  to  prose- 
cute the  action,  and  the  recovery  may 
include  compensation  for  decedent's 
physical  and  mental  suffering,  reason- 
able surgical  and  medical  expense  and 
for  time  lost,  and  any  permanent  im- 
pairment of  his  power  to  earn  money 
during  the  remainder  of  his  life  ex- 
pectancy. Chesapeake  &  0.  R.  Co.  v. 
Perkins  (1907)  127  Ky.  110,  105  S.  W. 
148;  Maher  v.  Philadelphia  Traction 
Co.  (1897)  181  Pa.  391,  37  Atl.  571,  3 
Am.  Neg,  Rep.  85 ;  McCaff erty  v.  Penn- 
sylvania R.  Co.  (1899)  193  Pa^  339,  74 
Am.  St.  Rep.  690,  44  AtL  435,  6  Am. 
Neg.  Rep.  693;  Edwards  v.  Gimbel 
(1902)  202  Pa*  30,  61  Atl.  357. 

In  McCafferty  v.  Pennsylvania  R.  Co. 
(1899)  193  Pa,  339,  74  Am.  St  Rep. 
690,  44  Atl.  435,  6  Am.  Neg.  Rep.  693, 
supra,  it  is  held  to  be  error  to  permit 
the  jury  in  an  action  commenced  by 
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the  deceased  in  his  lifetime  and  re- 
vived by  his  personal  representative, 
who  was  substituted  as  the  plaintiff,  to 
enter  a  verdict  both  for  the  loss  the 
deceased  sustained  by  reason  of  his 
injuries  and  for  the  loss  his  parent 
sustained  by  reason  of  his  death.  The 
true  measure  of  damages  was  held  to 
be  the  loss  sustained  by  the  deceased, 
that  is,  the  same  damage  which  the 
deceased  could  have  recovered  had  he 
lived  to  prosecute  the  action,  including 
compensation  for  pain  and  suffering 
and  diminished  earning  power  during: 
the  period  of  the  decedent's  probable 
life  expectancy. 

And  in  Maher  v.  Philadelphia  Trac- 
tion Co.  (1897)  181  Pa.  391,  87  AtL 
571,  3  Am.  Neg.  Rep.  85,  it  is  held  that 
where  an  action  is  brought  in  the  life- 
time of  the  injured  party  to  recover 
damages  for  personal  inj^iries,  and  the 
action  is  revived  after  his  death,  the 
damages  recoverable  are  the  same  as 
the  injured  person  might  have  recov- 
ered had  death  not  ensued,  including: 
damages  not  only  for  mental  and 
physical  suffering  of  the  injured  de- 
cedent, but  also  for  the  value  of  his 
life. 

In  Edwards  v.  Gimbel  (1902)  202 
Pa.  30,  51  Atl.  857,  it  is  held  that  the 
measure  of  damages  recoverable  in  an 
action  commenced  by  the  decedent  in 
his  lifetime,  and  revived  by  his  per- 
sonal representative,  is  the  loss  which 
the  deceased  sustained  by  reason  of 
his  injuries,  not  including  recovery  for 
his  ^  death.  But  the  court  apparently 
intended  that  the  damage  assessed 
should  include  compensation  for  loss 
due  to  the  destruction  of  the  decedent's 
earning*  power.  See  McCafferty  v. 
Pennsylvania  R.  Co.  and  Maher  v.  Phil- 
adelphia Traction  Co.  (Pa.)  supra. 
And  to  the  same  eflPect,  applying  Penn- 
sylvania statute,  The  City  of  Belfast 
(1905)  185  Fed.  208. 

b.  MUinatB  rule. 

In  Illinois  there  are  acts  similar  to 
Lord  Campbell's  Act,  and  also  a  sur- 
vival act.  Under  these  different  acts 
it  is  held  that  the  administrator  of  the 
plaintiff,  in  a  pending  action  to  recov- 
er damages  for  a  personal  injury,  may 
revive  the  action ;  but  there  is  a  vital 


difference  as  to  the  effect  of  thi»  re- 
vival, dependent  upon  the  statute  un- 
der which  the  revival  is  permitted. 
Thus,  while  the  revival  of  the  pending 
action  is  permitted  under  the  statute 
similar  to  Lord  Campbeirs  Act,  the- 
plaintiff  occupies  precisely  the  same 
position  that  he  would  have  occupied 
had  the  action  not  been  commenced 
until  after  the  death  of  the  original 
plaintiff.  His  measure  of  damages 
which  hie  is  entitled  to  recover  are  no 
more  or  less  than  had  no  action  been  • 
brought  bjr  the  injured  person  in  his 
lifetime,  and  the  administrator  had 
commenced  an  action  based  upon  this 
statute.  In  other  words  he  can  recover 
only  pecuniary  loss  to  the  beneficiaries 
designated  in  the  statute,  resulting'  to 
them  from  the  death  complained  of. 
On  the  other  hand  if  he  revives  the 
pending  action  by  the  injured  person 
under  the  survival  act,  his  measure  of 
recovery  is  no  more  or  less  than  that 
which  the  plaintiff  might  have  recov- 
ered had  he  lived  to  prosecute  the  ac- 
tion; and  it  is  not  a  matter  of  option 
with  the  personal  representative  as  to 
which  statute  he  will  proceed  under  to 
revive  a  pendinsr  action.  This  is  de- 
termined by  the  cause  of  the  death. 
If  the  death  results  from  some  cause 
other  than  the  wrongful  act,  then  re- 
vivor can  only  be  by  virtue  of  the  gen- 
eral revival  act;  if  death  results  from 
the  injury,  then  the  action  can  be  re- 
vived only  by  virtue  of  the  act  similar 
to  Lord  Campbell's  Act.  Holton  v. 
Daly  (1882)  106  HI.  181;  Chicago  &  E. 
L  R.  Co.  V.  O'Connor  (1886)  119  111. 
586,  9  N.  E.  268;  Savage  v.  Chicago 
&  J.  Electric  R.  Co.  (1909)  288  111. 
392,  87  N.  E.  377;  Prouty  v.  Chicago 
(1911)  250  111.  222,  95  N.  E.  147; 
Ohnesorge  v.  Chicago  City  R.  Co. 
(1918)  259  ni.  424,  102  N.  B.  819; 
Merrihew  V.  Chicago  City  R.Co.  (1900) 
92  111.  App.  346 ;  Wetherell  v.  Chicago 
City  R.  Co.  (1902)  104  III.  App.  867; 
Clark  V.  O'Gara  Coal  Co.  (1908)  140 
111.  App.  207. 

Where  the  action  commenced  by  the 
deceased  in  his  lifetime  to  recover 
damages  for  injuries  which  later  re- 
sulted in  his  death  is  revived  and 
prosecuted  by  the  personal  representa- 
tive for  the  ben^t  of  the  statutory 


1360 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


beneficiaries,  the  recovery  is  limited  to 
compensation  for  the  pecuniary  loss  to 
such  beneficiaries.  In  such  case  there 
can  be  no  recovery  for  bodily  pain  and 
suffering  of  the  deceased  in  his  life- 
time by  reason  of  the  injury  sustained. 
Holton  y.  Daly  (1882)  106  111.  181; 
Chicago  &  E.  I.  R.  Co.  v.  O'Connor 
(1886)  119  111.  686,  9  N.  E.  263;  Mat- 
toon  Gaslight  &  Coke  Co.  v.  Dolan 
(1902)  106  111.  App.  1. 
In  Chicago  &  E.  I.  R.  Co.  v.  O'Con- 
.  nor  (1886)  119  111.  686,  9  N.  E.  268, 
it  is  said  that  actions  to  recover  for 
personal  injuries  caused  by  the  neg- 
ligence of  the  defendant  survive  upon 
the  death  of  the  plaintiff,  and  when 
death  is  the  result  of  the  injuries 
for  which  suit  is  brought,  the  action 
must  be  prosecuted  after  the  death  .of 
the  plaintiff  for  the  benefit  of  the 
widow  and  next  of  kin,  and  in  such 
case  there  can  be  no  recovery  for  bod- 
ily pain  or  suffering,  but  that  where 
death  results  from  a  cause  other  than 
the  injuries  for  which  the  suit  is 
brought,  there  may  be  a  recovery  for 
precisely  the  same  injiiries  that  the 
plaintiff  could  have  recovered  for  had 
he  lived  until  after  final  trial. 

///.  Revival  after  verdict. 

In  Clay  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1908)  104  Minn.  1,  115  N.  W.  949, 
where  the  plaintiff  in  an  action  for 
personal  injuries  died  after  a  verdict 
in  his  favor,  and  the  administratrix 
was  substituted  as  plaintiff,  it  was 
held  that  the  case  was  controlled  by 
the  statute  providing  that  after  a  ver- 
dict fixing  the  amount  of  damages  for 
a  wrong,  such  action  shall  not  abate 
by  reason  of  the  death  of  a  party,  and 
not  by  the  provisions  of  Lord  Camp- 
bell's Act,  which  permits  generally  in 
actions  for  personal  injuries  revived 
after  the  death  of  plaintiff  a  recovery 
for  the  damages  sustained  by  statu- 
tory beneficiaries.  The  result  was  that 
a  verdict  of  $35,000,  recovered  before 
the  death  of  the  injured  person,  was 
upheld,  although  apparently  greatly  in 
excess  of  what  could  have  been  recov- 
ered in  behalf  of  the  beneficiaries. 

In  Wilcox  V.  International  Harvester 
Co.  (1917)  278  111.  465,  116  N.  E.  151, 
the  facts  were  that  after  a  verdict  had 


been  rendered  in  favor  of  the  plain- 
tiff in  an  action  to  recover  damages 
for  personal  injuries,  but  before  judg- 
ment had  been  rendered  on  the  verdict^ 
the  plaintiff  died.  It  was  held  proper 
to  permit  her  personal  representative 
to  revive  the  action  and  to  have  judg- 
ment entered  upon  the  verdict  nunc 
pro  tunc  as  of  the  date  of  the  verdict. 

IV.  Where  injury  ia  not  proximate  cause 

of  death. 

The  right  of  action  for  personal  in- 
juries, not  resulting  in  the  death  of  the 
injured  person,  survives  his  death,  and 
a  suit  commenced  by  him  in  his  life- 
time to  recover  damages  occasioned 
him  by  such  injuries  may  be  contin- 
ued by  virtue  of  the  survival  statute 
by  his  personal  representative  after 
his  death  with  the  same  effect,  accord- 
ing to  the  same  rules,  and  to  recover 
the  same  damages  as  if  he  were  living 
and  prosecutiYig  his  action  in  person. 
Chicago  &  E.  L  R.  Co.  v.  O'Connor 
(1886)  119  UL  586,  9  N.  E.  263;  Prouty 

V.  Chicago  (1911)  250  IlL  222,  95  N.  £. 
147 ;  Wetherell  v.  Chicago  City  R.  Go. 
(1902)  104  ni.  App.  357;  Tri-City  R. 
Co.  V.  Brenn&n  (1903)  108  IlL  App. 
471;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Rowe  (1896)  56  Kan.  411,  43  Pac.  683; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Chance 
(1896)  57  Kan.  40,  45  Pac.  60;  Rouse 
V.  Michigan  United  R.  Co.  (1911)  164 
Mich.  475,  129  N.  W.  179;  CUy  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1908)  104 
Minn.  1,  116  N.  W.  949. 

For  example,  it  has  been  held  that 
one  who  suffers  an  injury  to  his  per- 
son as  the  consequence  of  the  wrong- 
ful or  negligent  act  of  another  has  a 
right  of  action  for  the  damages  re- 
sulting from  the  injury.  He  may  re- 
cover for  pain  and  suffering,  physical 
and  mental,  for  expenses  of  medical 
treatment  and  attendance,  and  the  per- 
manent effects  upon  his  person  reason- 
ably certain  to  result.  If  he  dies  from 
some  cause  other  than  the  injiiry,  the 
action  for  the  injury  to  his  person 
survives  by  virtue  of  the  general  sur- 
vival act  to  his  personal  representa- 
tive, who  may  recover  these  damages 
for  the  personal  injury.  Prouty  v. 
Chicago  (1911)  250  IlL  222,  95  N.  E. 
147. 
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In  Rouse  t.  Michigan  United  R.  Co. 
(1911)  164  Mich.  475,  129  N.  W.  719, 
it  is  held  that  where  the  injured  per- 
son dies  after  having  commenced  a 
suit  to  recover  damages  for  his  in- 
juries, and  his  suit  is  revived  by  his 
personal  representative  under  the 
survival  act,  and  death  was  the  result 
of  some  cause  other  than  the  injury, 
the  measure  of  damages  is  the  same  as 
that  which  would  have  applied  to  the 
decedent  had  he  lived  and  prosecuted 
the  suit,  except  that  compensation  for 
loss  of  power  to  earn  money  cannot  be 
given  for  any  period  after  his  death, 
and  must  not  go  beyond  the  time  of  his 
last  sickness ;  and  where  the  injury  did 
not  cause  his  last  sickness,  if  this  sick- 
ness disabled  the  injured  person  from 
working  and  earning  money,  no  dam- 
ages can  be  allowed  for  any  loss  of 
earning  power  resulting  from  such 
sickness  or  from  expenses  attending 
the  same,  or  upon  the  theory  that  his 
life  was  shortened  by  his  injuries,  or 
for  pain  and  suffering  caused  by  this 
sickness. 

It  has  been  held  that  although  dam^ 
ages  for  the  loss  of  a  limb  are  usually 
calculated  on  the  basis  of  the  mortality 
table,  showing  the  expectation  of  life 
of  the  injured  person,  where  he  sub- 
sequently dies  from  some  cause  other 
than  the  injury,  in  a  suit  for  personal 
injuries  pending  at  the  time  of  his 
death  and  revived  and  prosecuted  by 
the  beneficiaries  designated  in  the 
statute,  such  calculation  cannot  extend 
beyond  the  day  of  his  death,  and  the 


substituted  plaintiff  is  entitled  to  re- 
cover damages  for  the  pain  and  suffer- 
ing and  disfigurement  of  the  de- 
ceased' and  for  disability  resulting 
from  the  loss  of  his  limb  during  the 
remainder  of  his  life  (fixed  by  the 
court  at  $2,000).  Payne  v.  George- 
town Lumber  Co.  (1906)  117  La.  988, 
42  So.  475.  In  the  latter  case  it  is 
held  that  where  an  action  to  recover 
dama'ges  for  personal  injuries  is  re- 
vived by  the  personal  representative 
of  the  injured  person  on  his  death, 
the  measure  of  damages  is  compensa- 
tion for  pain  and  suffering,  physical  or 
mental,  of  the  deceased  by  reason  of 
the  injury,  also  money  expended  or 
liability  incurred  necessarily  and  rea- 
sonably by  the  deceased  for  medical 
attendance  as  a  result  of  the  injury, 
and  the  value  of  time  lost,  if  any,  by 
the  deceased,  together  with  the  dis- 
ability of  diminished  earning  capacity, 
whether  total  or  partial,  as  a  result  of 
the  injury,  ftrom  the  time  of  the  in- 
jury to  the  time  of  the  death. 

Where  a  pending  action  to  recover 
damage  is  revived  by  the  personal  rep- 
resentative after  the  death  of  the 
plaintiff  from  some  cause  other  than 
the  injury,  the  measure  of  recovery  in- 
cludes the  pain  and  suffering  of  the 
deceased,  not  including,  however,  any 
pain  and  suffering  which  the  dece- 
dent might  have  suffered  from  the  in- 
jury had  he  lived  out  his  life  expect^ 
ancy.  Memphis  Street  R.  (3o.  v.  Prince 
(1912)  2  Tewu  C.  C.  A.  688.  A.  G.  S. 


ERLE  WIGHTMAN,  Appt., 

V. 

HENRY  MORSE  WIGHTMAN. 

Mastkt/dhuaeUs  Supreme  Judieidl  Court  —  March  S,  1910* 
(223  Mass.  398,  111  N.  E.  881.) 

Contract  -^  implied  —  continuing  employer's  business. 

1.  One  whose  employment  by  his  brother  to  assist  in  the  latter's  dental 
business  is  terminated  by  the  latter's  insanity  is  not  bound  to  aocount  for 
the  profits  in  continuing  the  business  in  his  own  name  in  the  former's 
office,  using  his  furniture  and  equipment,  but  he  must  account  for  the 
profits  which  accrue  bo  long  as  he  attempts  to  continue  the  former's  busi- 
ness and  credits  himself  with  a  salary  for  so  doinnr. 

[See  note  on  this^qtusstion  beginning  on  page  1866.] 

7  A.L.R.— 86.' 
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Master  and  servant  —  termination  of 
contract  by  insanity. 

2.  A  contract  of  employment  is  ter- 
minated by  the  insanity  of  the  em- 
ployer. 

[See  18  R.  C.  L.  B18J 

—  fiduciary  relation  —  good  faith. 

3.  One  employed  as  an  assistant  in 
a  dental  office  is  not  an  agent  held  to 
the  utmost  g-ood  faith. 

Incompetent  perscm  —  duty  to  con- 
tinue business  of. 

4.  One   whose   employment   in   his 


brother's  dental  business  is  tenni- 
nated  by  the  latter^s  insanity  is  not 
bound  to  continue  the  brother's  busi- 
ness, either  because  he  was  his  broth- 
er or  because  he  was  in  his  employ. 

Trust  —  continuing  business  as  en- 
ployee  upon  employer's  insanity. 

5.  An  employee  of  a  dentist  assist- 
ing the  latter  in  the  practice  of  his 
profession  is  not  guilty  of  a  breach  of 
trust  merely  because  he  continues  to 
practise  on  his  own  account,  in  his 
own  name,  at  the  office  of  the  employ- 
er»  after  the  latter  becomes  insane. 


Appeal  by  plaintiff  from  a  decree  of  the  Superior  Court  for  Bristol 
County  (Sanderson,  J.)  confirming  the  report  of  the  Master  in  his  favor 
in  part  only,  in  a  suit  to  obtain  a  reconveyance-  of  certain  real  estate  and 
for  an  accounting  of  money  collected  by  defendant  for  plaintiff.  Further 
hearing  ordered^ 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  F.  &  Hall  and  S.  P.  Hall,     tised  his  profession  in  an  office  in 


for  appellant: 

Complainant  may  object  to  the  en* 
try  of  any  decree  on  the  ground  that 
it  could  not  lawfully  be  entered  on  the 
facts  found. 

French  v.  Peters,  177  Mass.  568,  59 
N.  E.  449;  First  Baptist  Soc.  v.  Dex- 
ter, 198  Mass.  187,  79  N.  E.  342; 
Briggs  V.  Sanford,  219  Mass.  572,  107 
N.  E.  436. 

Defendant  could  not  take  to  himself 
the  profits  of  a  business  which  had 
been  developed  by  his  brother,  and  he 
could  not  make  use  of  his  brother's 
equipment  for  his  own  personal  ad- 
vantage. 

1  Perry,  Trusts,  p.  341;  Little  v. 
Phipps,  208  Mass.  331,  34  L.R.A.(N.S.) 
1046,  94  N.  E.  260;  Dzuris  v.  Pierce, 
216  Mass.  132,  103  N.  E.  296;  Quinn  v. 
Burton,  195  Mass.  277,  81  N.  E.  257; 
Ma3cwell  v.  Massachusetts  Title  Ins. 
Co.  206  Mass.  197,  92  N.  E.  42 ;  Smith 
V.  Townsend,  109  Mass.  500. 

Messrs.  John  W.  Cunmings  and 
Charles  R  Cununings,  for  defendant: 

Defendant's  employment  or  agency 
was  terminated. 

Reinhard,  Agency,  §  178;  Story, 
Agency,  4th  ed.  §  481;  31  Cyc.  1318; 
Drew  V.  Nunn,  L.  R.  4  Q.  B.  Div.  661, 
48  L.  J.  Q.  B.  N.  S.  591,  40  L.  T.  N.  S. 
671,  27  Week.  Rep.  810. 

Carroll,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  and  the  defendant 
are  brothers.  From  1898  till  April, 
1907,  the  plaintiff  (a  dentist)  prac* 


Pawtucket,  Rhode  Island.  The  de- 
fendant, a  younger  brother,  also  a 
dentist,  began  working  for  him  in 
1898.  His  wages,  beginning  at  $10 
a  week,  were  increased  from  time  to 
time,  until  April,  1907,  when  he  re- 
ceived $30  a  week.  Before  this  last 
increase,  ''he  had  expressed  an  in- 
tention of  leaving  his  brother  and 
starting  buHness  on  his  own  ac- 
count. .  .  .  \But  he  still  escpressed 
his  desire  to  quit  and  had  given  his 
brother  notice  tn^t  he  should  leave 
in  thirty  days."  \  The  exact  time 
when  this  notice  ot  the  defendant 
was  given  does  not'clearly  appear. 
We  infer  from  the  repi^rt  of  the  mas- 
ter that  it  was  given  either  in 
March,  1907,  when  the  \  defendants 
waffes  v^ere  increased,  >qr  a  short 
time  before  June  1, 1907.  \ 

In  April,  1907,  the  plaintiff  broke  . 
down.  As  the  master  repoirts,  *Tie  , 
was  evidently  mentally  unba^lanced 
and  utterly  incapacitated  to  dc^  any 
business  that  required  intelligent 
thought/'  He  continued  in  this  con- 
dition for  some  time.  ^'During  the 
month  of  May,  1907,  the  plaintiff 
occasionally  visited  his  office,  bat 
after  that  and  until  after  the  1st  of 
January,  1910,  he  gave  no  attention 
at  all  to  the  business,  and  during  all 
that  time  was  mentally  incapable  of 
giving  any  attention  to  if   In  1908 


s: 
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he  was  taken  to  a  sanitarium  and 
later  to  an  insane  hogpitaL  In  Jan- 
uary, 1910,  he  recovered,  and  since 
then  his  condition  has  been  normal. 

May  28,  1907,  the  plaintiff  went 
before  a  justice  of  the  peace  and 
executed  a  deed,  "purporting  to  con- 
vey to  his  brother,  the  defendant, 
all  his  real  estate  and  personal  ef- 
fects/' After  a  few  days  he  deliv- 
ered the  deed  to  the  brother,  and 
at  this  time  gave  him  written  orders 
to  collect  his  money,  deposited  in  dif- 
ferent banks-  There  was  no  valu- 
able consideration  for  this  deed. 

The  defendant  continued  to  prac- 
tise his  profession  at  the  same  office, 
using  the  materials,  tools,  and  fur- 
niture therein;  "for  a  few  months 
he  sent  out  bills  on  the  billheads 
then  in  the  office,  in  the  name  of  the 
plaintiff ;  .  .  .  for  a  few  months 
also  he  entered  upon  the  cash  book 
weekly  payments  to  himself  of  $30/' 
In  January,  1910,  the  plaintiff  be- 
ing then  in  normal  condition,  de- 
manded of  the  defendant  a  return  of 
the  property  which  had  been  intrust- 
ed to  him,  and  an  account  of  the 
work  done  by  him  in  the  office.  The 
defendant  delivered  to  him  the  bank 
books,  and  on  July  20th  vacated  the 
room  in  which  the  plaintiff  had  pre- 
viously carried  on  his  practice  as  a 
dentist,  and  in  which  the  defendant 
practised  from  June  1,  1907,  until 
that  date,  July  20, 1910.  Thereupon 
this  bill  in  equity  was  brought. 

The  two  brothers  lived  with  their 
mother  at  Attleboro,  the  plaintiff 
paying  the  necessary  family  expen- 
ses as  head  of  the  family.  Begin- 
ning in  June,  1907,  and  during  the 
plaintiff's  disability,  the  defendant 
paid  the  expenses  of  the  home  out 
of  his  own  funds,  amounting  to 
$4,789.03. 

The  defendant,  from  money 
turned  over  to  him  by  the  plaintiff^ 
paid  for  the  latter's  expenses  while 
he  was  mentally  unbalanced.  The 
master  found  "that  from  and  after 
June  1>  1907,  there  was  no  valid  con- 
tract for  services  or  otherwise,  ex- 
isting between  the  parties/'  The 
plaintiff,  on  account  of  his  condi- 
tioHi  was  obliged  to  give  up  his  busi*- 
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ness,  and  "he  made  no  contract  with 
his  brother  as  to  the  future  conduct 
of  the  business.  ...  He  simply 
gave  up  and  went  out,  and  his  brotii- 
er  stayed  and  went  on  with  the  busi- 
ness/* The  master  then  states  the 
account,  showing  a  balance  due  the 
defendant  of  $105.77.  The  master 
,  also  made  the  alternative  finding : 
"If,  on  the  other  hand,  it  must  be 
found  upon  the  foregoing  facts  that 
the  defendant  was  still  in  the  serv- 
ice of  the  plaintiff,  then  the  account 
between  them  must  be  stated  differ- 
ently, as  follows.'*  Then  follows 
the  account,  showing  a  balance  of 
$1,996.74  due  the  plaintiff  from  the 
defendant. 

The  bill  alleges  that  the  deed  of 
May  28, 1907,  was  obtained  from  the 
plaintiff  "by  fraud  and  deception 
practised  upon  the.  complainant,  and 
by  undue  influence  exerted  upon  the 
complainant  by  said  respondent.'' 
The  master  made  no  finding  on  this 
question.  His  report,  however,  neg- 
atives any  fraud  on  the  part  of  the 
defendant,  and  as  this  question  was 
not  argued,  we  take  it  to  have  been 
waived- 

The  bill,  however,  states  that  the 
plaintiff  "gave  into  the  charge  of 
the  respondent  the  office  and  fur- 
nishings and  the  tools  of  his  profes- 
sion, his  customers  and  business,  for 
the  respondent  to  take  care  of  until 
the  complainant's  return  to  health 
and  to  the  duties  of  his  profession." 
The  superior  court,  upon  the  mas- 
ter's report,  ordered  the  defendant 
to  reconvey  to  the  plaintiff  the  real 
estate  described  in  the  deed  of  May 
28th,  and  to  pay  the  plaintiff  the 
costs  of  suit,  taxed  at  $70,  and  di- 
rected that  the  plaintiff  pay  to  the 
defendant  $105.77.  The  case  is  be- 
fore us  on  the  plaintifTs  appeal  from 
this  decree. 

The  findings  of  the  master  show 
that  in  June,  1907,  the  plaintiff  was 
insane.    The    contract  of   employ- 
ment, therefore,  be- 
tween  the  parties, 
ended  at  this  time 
by  reason  of  the  in- 
sanity of  the  em- 
ployer.   Where  a  relation  similar  to 
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that  of  principal  and  agent  existB, 
on  the  insanity  of  the  principal  the 
relation  ceases.  See  Drew  v.  Nunn, 
L.  R.  4  Q.  B.  Div.  661,  48  L.  J.  Q.  B. 
N.  S.  591,  40  L.  T.  N.  S.  671,  27 
Week.  Rep.  810 ;  Story,  Agency,  8th 
ed.  §  481. 

The  plaintiff  argues  that,  the  de- 
fendant being  in  the  employ  of  the 
plaintiff,  upon  the  latter's  insanity, 
or  from  June  1, 1907,  until  January, 
1910,  he  continued  to  be  the  agent  of 
the  plaintiff,  and  is  chargeable  with 
the  profits  of  the  business  during 
thjEit  time. 

The  defendant  was  employed  to 

assist  his  brother  in  his  practice  as 

a  dentist,  on  a  weekly  salary  of  $30. 

While  he  was  in  the  employ  of  his 

brother,  he  was,  strictly  speaking, 

his  servant  or  employee.   He  did  not 

-flductArr  stand  toward  him  in 

^i«tion~  a  fiduciary  relation, 

the  expression.  He  was  not  an  agent 
held  to  the  utmost  good  faith.  See 
Randall  v.  Peerless  Motor  Car  Co. 
212  Mass.  362  at  page  376,  99  N.  E. 
221. 

Leaving  out  of  consideration  the 
question  of  responsibility  of  the  de- 
fendant to  the  plaintiff  during  the 
few  months  following  June  1,  1907, 
when  he  charged  himself  with  a 
weekly  salary  of  $30  and  sent  out 
bills  in  his  brother's  name,  when  the 
contract  between  them  was  ended 
by  the  insanity  of  the  plaintiff,  the 
defendant  had  the  right  to  practise 
his  profession  on  his  own  account. 
No  obligation  to  continue  the  broth- 
er's business  for  his  brother's  profit 
rested  upon  the  defendant  because 

he  was  his  brother, 

pLruaX^wtr  to    or  because  he  had 

biMtmeM  of  been  in  his  employ. 

«•  »«••  o  .  While  he  used  the 

machinery,  tools,  and  furniture  of 
the  plaintiff,  and  must  pay  for  them, 
or  their  use,  and  the  master  has  so 
found  in  his  account,  that  fact  is  not 
enough  to  make  the  defendant,  a 
dentist  practising  his  profession  in 
his  own  name,  responsible  to  the 
owner  of  the  material  for  the  profits 
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of  the  business;  nor  does  the  fact 
that  the  defendant 
occupied  the   room  225{J2!£!r 
formerly     occupied  contii    " 
by  his  brother  make  brji! 
him  his  agent,  and 
make  the  business  conducted  by  hinOt 
under  his  own  personal  supervision 
and  management,  the  business  of  his 
former  employer.   He  was  contribut- 
ing his  own  personal  efforts  and 
ability  in  the  work  of  his  profession, 
and  a  servant  or  employee  who  has 
assisted  another  in  the  practice  of 
a  profession  is  not 

guilty  of  a  breach  of  iS'h^m^Vm 
trust  merely  be-  employee  «pob 
cause  he  continues  SSSatjr* 
to  practise  on  his 
own  account,  and  in  his  own  name, 
at  the  office  occupied  by  his  employ- 
er before  his  insanity.  Even  if  the 
question  were  open  on  the  pleadings,, 
there  is  nothing  to  show  that  the  de- 
fendant was  responsible  for  the  good 
will  of  the  plaintiff.  There  is  no 
finding  of  the  master  that  the  de- 
fendant practised  in  the  plaintiff's 
name  or  held  himself  out  as  his  suc- 
cessor. As  stated  by  Braley,  J.,  in 
Foss  v.  Roby,  196  Mass.  292,  at  page 
297, 10  L.R.A.  (N.S.)  1200, 81  N.  E. 
200,  11  Ann.  Cas.  671.  in  "the  prac- 
tice  of  dentistry,  the  personal  quali- 
ties of  integrity,  professional  skill,, 
and  ability  attach  to  and  follow  the 
person,  not  the  place.*'  See  Moore 
V.  Rawson,  199  Mass.  494,  85  N.  E. 
586 ;  Hutchinson  v.  Nay,  187  Mass. 
262,  68  L.R.A.  186, 105  Am.  St.  Rep. 
390,  72  N.  E.  974. 

We  think  in  one  respect  there  was 
an  error.  The  master  made  no  find- 
ing showing  the  amount  of  the  busi- 
ness during  the  period  of  a  few 
months  following  June  1, 1907.  Nor 
is  there  any  finding  of  the  master  to 
show  when  the  defendant  ceased  to 
manage  the  ofiSce  and  its  business 
for  the  benefit  of  his  brother,  or 
when  he  began  to  practise  his  pro- 
fession on  his  own  account,  while 
the  master  does  find  that  there  was 
no  contract  between  the  brothers 
after  June  1,  1907,  and  the  defend- 
ant was  not  in  the  sarvice  of  the 
plaintiff  after  that  time,  aUd  al- 


WIGHTMAN  V.  WIGHTMAN. 

{22S  Mms.  S98,  111  N.  E.  881.) 


1865 


,a 


i 


though  the  plaintiff  may  have  con- 
templated or  intended,  so  far  as  he 
could,  that  the  defendant  was  to 
carry  on  the  business  for  him,  the 
defendant  did  hot  agree  to  this,  and 
in  no  way  bound  himself  to  any  such 
arrangement,  except  in  so  far  as 
shown  by  his  conduct,  in  acting  for 
the  plaintiff  during  this  period  of  a 
few  months. 

Notwithstanding  the  findings  of 
the  master,  the  acts  and  conduct  of 
the  defendant  show  that,  during  this 
period  when  he  sent  out  the  bills  in 
the  name  of  his  brother  and  charged 
himself  with  a  weekly  salary  of  $30, 
he  then  was  carrying  on  the  work 
of  the  office  for  the  plaintiff,  and 
must  account  to  him  for  the  profits 
during  that  time.  It  may  be  the  de- 
fendant thought  his  brother's  in- 
capacity would  be  temporary.  But 
whatever  his  motive,  he  was,  during 
that  period,  conducting  the  work  of 
the  office  in  the  interest  of  and  in 
behalf  of  the  plaintiff. 

The  findings  of  the  master  show 
there  was  no  fraud  or  wrong  inten- 
tion on  the  part  of  the  defendant  in 
acting  as  he  did  during  the  entire 
period  of  the  plaintiff's  absence.  In 
the  early  part  of  it,  the  defendant 
was  seeking  to  help  his  brother,  ex- 
pecting the  mental  trpuble  would  be 
of   short   duration.     He    was   not 


bound  to  do  as  he  did.  He  was  not 
compelled  to  carry  on  the  business 
on  his  brother's  account  for  any 
length  of  time;  but  having  done  so 
during  this  indefinite  period,  his 
position  is  analogous  to  that  of  one 
who  voluntarily  takes  upon  himself 
the  duties  of  an  agent,  and  so  be- 
comes responsible  to  the  principal 
as  such.  Dennis  v.  McCagg,  32  111. 
429 ;  Salsbury  v.  Ware,  183  111.  505, 
56  N.  E.  149.    See  39  Cyc.  p.  190. 

When  the  defendant  learned  that 
the  plaintiff  was  not  improving  and 
it  was  uncertain  how  long  he  would 
be  incapacitated,  he  then  had  the 
legal  right  to  practise  his  profession 
on  his  own  account,  solely  for  his 
own  profit.  He  could  do  this,  we 
think,  without  breaking  faith  with 
his  former  employer,  or  being  in  any 
way  responsible  to  him  for  the  in- 
come and  profits. 

There  must  be  further  hearing  to 
determine  the  time  when  the  defend- 
ant began  to  practise  his.  profession 
on  his  own  account,  the  returns  of 
the  office  from  June  1,  1907,  to  that 
time,  and  to  state  the  account  be- 
tween the  parties  during  this  period 
beginning  June  1,  1907,  and  ending 
when  the  defendant  ceased  to  carry 
on  the  work  of  the  office  for  the  ben- 
efit of  the  plaintiff. 

So  ordered. 


ANNOTATION. 

liabiHly  of  employee  who  continues  business  or  profession  after  death  cur  in- 
sanity of  employer,  to  account  for  profits  or  good  wflL 


A  search  has  disclosed  no  case,  oth- 
«r  than  the  reported  case  (Wightman 
V.  Wightman,  ante,  1361),  directly  in 
point  on  the  above  subject,  the  ques- 
tion usually  arising,  where  the  em- 
ployee has  continued  in  the  employ- 
ment after  the  death  or  insanity  of  the 
•employer,  being  as  to  the  employee's 
right  to  recover  the  contract  wages  or 
the  reasonable  value  of  his  services, 
and  not  as  to  his  liability  to  account 
for  the  xnrofits. 

In  Sands  v.  Potter  (1897)  165  HI. 
397,  56  Am.  St.  Rep.  253,  46  N.  E.  282, 


one  employed  for  a  term  of  years,  for  a 
stated  salary  and  a  per  cent  of  the 
profits,  who  continued  in  the  employ- 
ment (butter  and  cheese  business) 
after  the  employer  became  insane,  was 
held  entitled  to  recover  the  stipulated 
wages  and  profits.  The  contract  of  em- 
ployment was  held  not  abrogated  by 
the  employer's  insanity,  notwithstand- 
ing a  provision  therein,  giving  him  an 
option  to  terminate  it  at  any  time  on 
payment  of  a  certain  sum,  even,  if  his 
insanity  would  prevent  the  exercise 
of  the  option.  R.  BL  H. 
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WILLIAM  C.  COLEMAN 
NEW  YORK,  NEW  HAVEN,  &  HARTFORD  RAILROAD  COMPANY. 

MoBsachusetts  Supreme  Judicial  Ctmrt  —  May  24,  1918* 

(215  Mass.  45,  102  N.  E.  92.) 

Carrier  —  stopfiage  in  transitu  —  duration  of  right. 

1.  The  right  of  stoppage  in  transitu  endures  so  long  as  the  goods  remain 
in  possession  of  the  carrier  by  virtue  of  the  contract  of  carriage  and  until 
there  has  been  an  actual  or  constructive  delivery  to  the  consignee. 

[See  note  on  this  question  beginning  on  page  1374.] 


Evidence  —  title  —  consignee  in  bill 
of  lading. 

2.  That  one  was  named  as  consignee 
in  a  bill  of  lading  is  some  evidence 
that  he  has  title  to  the  property,  and 
possession  of  the  bill  of  lading  by  the 
consignee  is  evidence  of  right  to  im- 
mediate possession  of  the  consign- 
ment. 

[See  4  R.  C.  L.  15.] 

Trial   —   ownership   of  property  — 
matter  of  law.  , 

3.  The  court  cannot  rule,  as  matter 
of  law,  that  the  consignee  in  posses- 
sion of  the  bill  of  lading  is  the  owner 
of  the  consignment  and  entitled  to  pos- 
session of  the  property. 

[See  26  R.  C.  L.  1067.] 

Evidence  —  burden  of  proof  —  owner- 
•   ship  of  consignment 

4.  A  consignee  in  possession  of  the 
bill  of  lading  seeking  damages  from 
the  carrier  for  refusal  to  deliver  the 
property  to  him  has  the  burden  of 
showing  ownership  and  right  of  pos- 
session. 

[See  4  R.  C.  L.  941.] 

Trial  —  right  to  stoppage  in  transitu 
—  determination  by  court. 

5.  The  court  cannot  rule,  as  matter 
of  law,  that  the  right  of  stoppage  in 
transitu  has  ceased  upon  evidence  that 


the  consignment  had  arrived  at  desti- 
nation, that  the  consignee  had  been 
notified,   and  that  he  had  paid  the 
charges  to  a  certain  date. 
[See  24  R,  C.  L.  147.] 

Evidoice  —  termination  of  transit  — 
pasnment  of  freight 

6.  The  payment  of  freight  by  the 
consignee  is  not  decisive  evidence  of 
the  termination  of  transit. 

[See  24  R.  C.  L.  147.] 

Carrier  —  stoppage  in  transitu  —  in- 
solvency of  buyer. 

7.  The  right  of  stoppage  in  tran- 
situ by  a  seller  who  has  transferred 
title  to  the  buyer  can  be  exercised 
only  when  the  buyer  is  insolvent. 

[See  24  R.  C.  L.  133.] 

Damages  —  loss  of  goods  by  carrier 
—  cost  to .  cmaignee. 

8.  It  is  not  against  public  policy 
for  a  bill  of  lading  to  fix  thp  damages 
for  loss  at  the  bona  fide  invoice  price 
of  the  goods  to  the  consignee. 

[See  4  R.  C.  L.  791.] 

-—  when  provision  of  Un  of  lading 
abrogated* 

9.  It  is  only  where  the  contract  of 
carriage  is  repudiated  by  the  carrier 
that  the  limitation  as  to  the  value  of 
the  goods  in  the  bill  of  lading  is  abro- 
gated. 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Suffolk 
CSounty  (Aiken,  J.)  made  during  the  trial  of  an* action  brought  to  recover 
the  value  of  certain  goods  stored  by  plaintiff  with  defendant,  which  re- 
sulted in  a  verdict  for  plaintiff.    Sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Joseph  Wentworth  and  Ed-  Williston,  Sales,  p.  894;  Gardner  v. 
mnnd  S.  Kochersperger,  for  defend-  Lane,  9  Allen,  492,  85  Am.  Dec.  779; 
ant:  Hopcraft  v.  Kittredge,  162  Bffass.  1, 

There  was  no  evidence  that  title  to     87  N.  E.  768;  Clapp  v.  Thayer,  112 
the  goods  alleged  to  have  been  con-     Mass.  296. 
verted  was  in  the  plaintiff.  There  was  evidence  that  the  con- 
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signor  wsls  justified  in  exercising  his 
right  of  stoppage  in  transitu. 

Rowley  v.  Bigelow,  12  Pick.  307,  23 
Am.  Dec.  607 ;  Potts  v.  New  York  &  N. 
E.  R.  Co.  131  Mass.  455,  41  Am.  Rep. 
247;  Wiseman  v.  Vandeput,  2  Vern. 
203,  23  Eng.  Reprint,  732;  Durgy  Ce- 
ment &  Umber  Co.  v.  O'Brien,  123 
Mass.  12;  Lee  v.  Kilburn,  3  Gray,  594; 
Jeffris  V.  Fitchburg  R.  Co.  93  Wis.  250, 
33  L.R.A.  351,  57  Am.  St.  Rep.  919, 
67  N.  W.  424;  Brewer  Lumber  Co.  v. 
Boston  &  A.  R.  Co.  179  Mass.  228,  54 
L.R.A.  435,  60  N.  E.  548;  Reynolds  v. 
Boston  &  M.  R.  Co.  43  N.  H.  580;  Ils- 
ley  V.  Stubbs,  9  Mass.  65,  6  Am.  Dec. 
29 ;  Norfolk  Hardwood  Co.  v.  New  York 
C.  &  H.  R.  R.  Co.  202  Mass.  160,  88  N. 
E.  664;  Nay  lor  v.  Dennie,  8  Pick.  198, 
19  Am.  Dec.  319;  Arnold  v.  Delano,  4 
Cush.  33,  50  Am.  Dec.  754;  Mohr  v. 
Boston  &  A.  R.  Co.  106  Mass.  67 ;  Keel- 
er  y.  Goodwin,  111  Mass.  490;  White- 
head V.  Anderson,  9  Mees.  &  W.  518, 
152  Eng.  Reprint,  219,  11  L.  J.  Exch. 
N.  S.  157;  Coventry  v.  Gladstone,  L. 
R.  6  Eq.  44,  37  L.  J.  Ch.  N.  S.  492,*  16 
Week.  Rep.  837 ;  Jones  v.  Earl,  37  Cal. 
630,  99  Am.  Dec.  338 ;  Grout  v.  Hill,  4 
Gray,  361 ;  Stanton  v.  Eager,  16  Pick. 
467;  Seymour  v.  Newton,  105  Mass. 
272;  Rogers  v.  Schneider,  13  Ind.  App. 
23,  41  N.  £.  71;  Symns  v.  Schotten,  35 
Kan.  310,  10  Pac.  828;  Howell  ▼.  Al- 
port, 12  U.  C.  C.  P.  375. 

The  damages  were  limited  by  the 
agreement  in  the  bill  of  lading  to 
$110.29,  and  the  instruction  of  the 
court  that  the  plaintiff  was  entitled  to 
the  value  which  the  jury  set  upon  it 
was  error. 

Bernard  v.  Adams  Exp.  Co.  205 
Mass.  254,  28  L.R.A.(N.S.)  293,  91  N. 
E.  325,  18  Ann.  Cas.  351. 

Mr.  Nieholas  Samsel,  for  plaintiff: 

The  defendant,  to  relieve  itself  of 
liability,  must  show  that  the  consignor 
had  the  right  to  stop  the  goods  in 
transit,  and  that  this  right  was  ex- 
ercised while  the  plaintiff  was  insolv- 
ent, and  before  the  transit  had  come 
to  an  end. 

Durgy  Cement  &  Umber  Co.  v. 
O'Brien,  128  Mass.  12;  Schotsman  v. 
Lancashire  &  Y.  R.  Co.  L.  R.  1  Eq.  360; 
Rogers  v.  Thomas,  20  Conn.  53 ;  Wilm- 
hurst  V.  Bowker,  7  Mann,  ft  GG.  882, 
135  Eng.  Reprint,  358,  8  Scott  N.  R. 
571,  12  L.  J.  Exch.  N.  S.  475;  Brewer 
Lumber  Co.  v.  Boston  ft  A.  R.  Co.  179 
Mass.  231,  54  L.R.A.  435,  88  Am.  St. 
Rep.  375,  60  N.  E.  548;  Poster  v. 
Frampton,  6  Bam.  ft  C.  107,  108  Eng. 
Reprint,  392,  9  Dowl.  ft  R.  108,  2  Car. 


ft  P.  469,  5  L.  J.  K.  B.  71,  30  Revised 
Rep.  256;  Ex  parte  Cooper,  L.  R.  11 
Ch.  Div.  68,  48  L.  J.  Bankr.  N.  S.  49, 
40  L.  T.  N.  S.  105,  27  Week.  Rep.  518, 
4  Asp.  Mar.  Lr  Cas.  63;  Rogers  v. 
Schneider,  13  Ind.  App.  23,  41  N.  E. 
71;  McLean  v.  Breithaupt,  12  Ont. 
App.  Rep.  383;  Whitehead  v.  Ander- 
son, 9  Mees.  ft  W.  518,  152  Eng.  Re- 
print, 219,  11  L.  J.  Exch.  N.  S.  157; 
Jeffris  V.  Fitchburg  R.  Co.  93  Wis.  250, 
33  LJ^.A.  351,  57  Am.  St.  Rep.  919,  67 
N.  W.  424;  7  Benjamin,  Sales,  §  846; 
3  Blackburn,  Sales,  362;  Langstaff  v. 
Stix,  64  Miss.  171,  60  Am.  Rep.  49,  1 
So.  97;  McFetridge  v.  Piper,  40  Iowa, 
627;  Brewer  Lumber  Co.  v.  Boston  ft 
A.  R.  Co.  179  Mass.  231,  54  L.R.A.  435, 
88  Am.  St.  Rep.  375,  60  N.  E.  548; 
Buckley  v.  Fumiss,  15  Wend.  lS7; 
Sawyer  v.  Joslin,  20  Vt.  172,  49  Am. 
Dec.  768;  Reynolds  v.  Boston  &  M.  R. 
Co.  43  N.  H.  580;  Hall  v.  Dimond,  63 
N.  H.  565,  3  Atl.  423;  Guilford  v. 
Smith,  80  Vt.  49. 

The  measure  of  damage  is  the  mar- 
ket value  of  the  packing  at  the  time 
the  defendant  returned  it  to  the  Penn- 
sylvania railroad. 

Union  P.  R.  Co.  v.  Moyer,  40  Kan. 
184,  10  Am.  St.  Rep.  183,  19  Pac.  639 ; 
Bermel  v.  New  York,  N.  H.  &  H.  R.  Co. 
172  N.  Y.  639,  65  N.  E.  1113;  Shelton 
v.  Canadian  Northern  R.  Co.  189  Fed. 
153;  McKahan  v.  American  Exp.  Co. 
209  Mass.  270,  35  L.R.A.(N.S.)  1046, 
95  N.  E.  785,  Ann.  Cas.  1912B,  612; 
Hutchinson,  Garr.  3d  ed.  §  432;  Rosen- 
thal V.  Weir,  170  N.  Y.  148,  57  L.R.A. 
527,  63  N.  E.  65;  4  Elliott,  Railroads, 
2d  ed.  §§  1510,  1515;  Baltimore  &  0. 
R.  Co.  V.  McWhinney,  36  Ind.  436; 
Lawson,  Contracts  of  Carriers,  §  150; 
Carver,  Carr.  of  Goods  by  Sea,  §  77. 

Rugg,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  to  recover  the 
value  of  goods.  The  material  facts 
are  that  in  July,  1909,  the  plaintiff 
agreed  to  purchase  from  the  Lake 
Shore  Rubber  Works  fifty-five  bales 
of  scrap  packing  weighing  4,400 
pounds,  the  invoice  price  being  2i 
cents  per  pound.  The  packing  was 
shipped  by  the  Lake  Shore  Rubber 
Works,  consignor,  from  Erie,  Pa.,  to 
William  C.  Coleman  Company,  con- 
signee, Boston,  Massachusetts.  A 
bill  of  lading  was  issued  by  the  ini- 
tial carrier  and  sent  by  the  consign- 
or to  the  plaintiff.   The  consignment 
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reached  Boston  on  July   12th,  and 
the  plaintiff  was  notified  by  the  de- 
fendant, who  was  the  final  carrier. 
Soon  after  the  plaintiff  went  to  the 
freight  house  of  the  defendant,  ex- 
amined the  goods,  and  on  two  occa- 
sions, the  dates  of  which  are  not 
fixed  in  the  report,  took  samples. 
On   September   20th   he   paid   the 
freight  and  storage  charges  to  that 
date.    On  November  5th  the  defend- 
ant sent  a  notice  to  the  plaintiff  to 
the  effect  that  storage  charges  were 
running  against  the  consignment, 
and   requesting  disposition  of  the 
goods.    In  October,  1909,  the  con- 
signor drew,  on  the  plaintiff  by  draft 
(fn  a  Boston  bank,  which  was  re- 
turned to  the  consignor  with  notice 
that  the  plaintiff  was  out  of  the  city. 
On  several  earlier  occasions  demand 
for  payment  was  made  on  the  plain- 
tiff, but  he  has  never  paid  for  the 
goods.   Late  in  November,  1909,  the 
consignor  requested  the  initial  car- 
rier to  return  the  consignment  to  it, 
and  on  November  29th  the  defend- 
ant, on  demand  by  it,  returned  the 
goods  to  that  carrier,  which'  deliv- 
ered them  to  the  consignor.    In  the 
latter  part  of  February  or  early  in 
March,  1910,  the  plaintiff  demanded 
the  goods  of  the  defendant.    There 
were  four  counts  in  the  declaration, 
the  first  and  second  being  for  a  con- 
version, and  the  third  and  fourth  for 
breach  of  contract.     The  first  and 
fourth  counts  describe  the  property 
which  is  the  subject  of  the  action  as 
1,397  pounds  of  piston  packing,  1,533 
pounds  of  hydraulic  packing,  757 
pounds  of  mixed  packing,  and  704 
pounds  of  special  packing,  while  the 
second  and  third  counts  describe  the 
property  as  fifty-five  bales  of  rub- 
ber packing.   At  the  close  of  the  evi- 
dence, the  defendant  requested  that 
a  verdict  be  directed  in  its  favor  on 
all  the  evidence  and  on  each  of  the 
counts,  and  made  other  requests  for 
rulings, — ^all  of  which  were  refused. 
Upon  this  evidence  (which  is  stated 
to  be  all  that  is  material)  the  presid- 
ing judge  instructed  the  jury  that 
the  plaintiff  was  entitled  to  recover, 
and  left  for  determination  by  the 


jury  only  the  fair  oiarket  value  of 
the  goods. 

1.  The  defendant  has  argued  at 
length  that  there  was  no  sufficient 
evidence  that  the  plaintiff  was  the 
owner  of  the  goods.  But  this  con- 
tention is  not  sound.  The  plaintiff 
was  named  as  con- 
signee in  the  bill  of  ^vV^^r«Mit« 
lading.  This  was  lit'*****'  •' 
some  evidence  of  ti- 
tle. Rosenbush  v.  Bemheimer,  211 
Mass.  146,  149,  97  N.  E.  984,  Ann. 
Gas.  1913A,  1317.  Possession  of  the 
bill  of  lading  in  which  the  plaintiff 
was  named  consignee  was  at  least 
evidence  of  right  to  immediate  pos- 
session of  the  goods.  The  question 
is  not  presented  whether  the  con- 
tract for  the  sale  of  fifty-five  bales 
of  scrap  packing  was  complied  v^ith 
by  the  delivery  of  such  property  as 
was  described  in  counts  one  and  four. 
The  evidence  is  not  reported  on  this 
point,  and  hence  one  cannot  say  that 
it  ought  to  have  been  ruled  either 
that  the  plaintiff  was  not  the  owner, 
or  that  the  proof  did  not  correspond 
with  the  allegations. 

2.  Bat,  on  the  other  hand,  it  could 
not  have  been  ruled  as  matter  of  law 
that  the  plaintiff  was  the  owner  or 

entitled     to     posses-    B^.,aenee-tltle 
SlOn,  which  was  the    — coimlarnee  Im 

effect  of  the  direc-  *"'  •'  '•**"*' 
tion  of  a  verdict.     The  burden  of 
proof  in  this  respect  was  on  the 
plaintiff.    Where  one  party  has  the 

burden  of  establish-  Tri«i-ow»eF. 
ing  certain  facts  af-  -wp  of  property 
firmatively,  and  a  -*-«*'•' »*^- 
substantial  part  of  the  evidence  of- 
fered is  either  oral  or  consists  of  in- 
ferences to  be  drawn  from  circum- 
stances, it  is  rarely,  that  it  can  be 
ruled  as  matter  of  law  that  the  par- 
ty upon  whom  rests  the  burden  of 
proof  is  entitled  to  a  verdict.  The 
present  is  not  such  a  ease.  As  the 
case  must  go  back  for  'toother  trial 
we  consider  such  ques^ons  as  are 
likely  to  arise  then,  whidt^  are  raised 
on  this  record* 

3.  The  question  of  difficulty  is 
whether  the  transit  way  at  an  end 
as  matter  of  law,  so  that  the  ven- 
dor's right  of  stoppage' in  transitu 
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WES  gone.  The  abstract  statement 
of  the  law  in  this  particular  has 
been  so  thoroughly  considered  that 
it  is  not  now  open  to  doubt.  The 
right  of  stoppage  in  transitu  is  one 
favored  by  commercial  law.  It  «i-* 
dures  so  long  as  the  goods  remain  in 
the  possession  of  the  carrier  by  vir- 

.  tue  of  the  contract 
b«rden^^  proof  of  Carriage  and  until 

;?«f;iSJ2t.^'     ^^,  *^  b«en  an 

actual  or  construe^ 
tive  delivjery  to  the  consignee.  No 
controversy  ordinarily  can  arise 
when  there  has  been  an  actual  de- 
livery. A  constructive  delivery  may 
be  found  when  the  carrier  has  recog- 
nized the  title  of  the  consignee,  has 
attorned  to  him,  and  has  agreed  to 
hold  the  goods  "not  merely  as  car- 
rier or  as  a  warehouseman  pending 
a  complete  delivery  to  the  purthaser> 
but  as  agent  for  the  purchaser  under 
a  contract  made  and  assented  to  by 
both  the  carrier  and  the  purchaser/' 
Norfolk  Hardwood  Co.  v.  New  York 
C.  &  H.  R.  R.  Co.  202  Mass.  160, 162, 
88  N.  E.  664 ;  Brewer  Lumber  Co.  v. 
Boston  &  A.  R.  Co.  179  Mass.  22S, 
54  L.R.A.  435,  88  Am.  St.  Rep.  376, 
60N.  E.  548.  It  was  said  in  White- 
head V.  Anderson,  9  Mees.  &  W.  518, 
at  pages  584,  535,  152  Eng.  Reprint, 
219:  "Where  the  carrier  enters  ex- 
pressly or  by  implication  into  a  new 
agreement,  distinct  from  the  origi- 
nal contract  for  carriage,  to  hold  the 
goods  for  the  consignee  as  his  agent, 
not  for  the  purpose  of  expediting 
them  to  the  place  of  original  destina- 
tion pursuant  to  that  contract,  but  in 
a  new  character,  for  the  purpose  of 
custody  on  his  account  and  subject 
to  some  new  or  further  order  to  be 
given  to  him,"  then  co^steuctive  pos^ 
session  is  in  the  vendee,  and  the 
transit  is  at  an  end.  To  the  same 
point  see  Ex  parte  Cooper,  L.  R.  11 
Ch.  Div.  68, 48  L.  J.  Bankr.  N.  S.  49, 
40  L.  T.  N.  S.  105,  27  Week.  Rep. 
518,  4  Asp.  Mar.  L.  Cas.  63 ;  Bethell 
V.  Clark,  L.  R.  20  Q.  B.  Div.  615,  57 
L.  J.  Q.  B.  N.  S.  302,  59  L.  T.  N.  S, 
808,  36  Week.  Rep.  611,  6  Asp.  Mar. 
L.  Cas.  846;  Lyons  v.  Hoffnung,  L. 
R.  15  App.  Cas.  391,  897,  59  L.  J.  P. 
C.  N.  S.  79,  63  L.  T.  N.  S.  298,  89 


Week.  Rep.  890,  6  Asp.  Mar.  L.  Cas. 
551. 

It  could  not  have  been  ruled  right- 
ly as  matter  of  law  that  under  these 
principles  of  law  the  transit  in  the 
case  at  bar  was  ended.  All  that  had 
occurred  was  the  arrival  of  the  goods 
in  Boston  and  two  notices,  alike  in 
tenor,  sent  by  the  carrier  to  the  con- 
signee, and  pajonent  of  the  charges 
up  to  a  certain  time. 

It  is  not  certain  that  S^pwe*^-  ** 
the   consignee   had  tyin»itu-  ^^^ 

accepted  the  goods,  br  cowt. 
After    paying    the 
freight  charges,  if  his  testimony  is 
taken  literally,  he  had  examined  the 
bales  at  least  once,  for  the  taking  of 
samples.    The  purpose  of  this  is  not 
disclosed,  but  it  is  not  inconceivable 
that  it  may  have  been  to  ascertain 
whether    the    goods    corresponded 
with  the  terms  of  the  contract  of 
sale  to  him.   The  payment  of  freight 
is  not  a  decisive  evi- 
dence of  the  termin-  Bjvide»«o- 
ation  of  the  transit,  termination  of 

Naylor  v.  Dennie,  8  «?«?  oT'f^elsiit. 
Pick.   198,   19  Am. 
Dec.  319;  Reynolds  v,  Boston  &  M. 
R.  Co.  48  N.  H.  680. 

4.  The  question  whether  the  con- 
signor had  the  right  of  stoppage  in 
transitu  was  one  of  fact  upon  all  the 
evidence,  and  not  properly  one  of 
law.  This  right  of  an  unpaid  vend- 
or to  enforce  his  lien  by  possessing 
himself  of  goods  whereof  the  pur- 
chaser has  acquired  the  title,  but  not 
the  possession,  can  be  exercised  only 
when  the  buyer  is  ^^^ 

insolvent.   By  insol-  p^e  ^i^ronsito 

vency  in  this  con-  biyer!^*"*^  ""^ 
nection  is  meant  not 
an  adjudication  by  a  court  of  com- 
petent jurisdiction,  but  simply  in- 
ability to  pay  debts  in  the  usual 
course  of  business.  Such  inability 
need  not  be  absolute.  It  may  be 
proved  as  a  rational  inference  from 
convincing  facts  and  circumstances. 
A  business  man  in  good  standing 
commonly  meets  his  obligations  at 
maturity.  A  failure  to  pay  a  single 
debt  might  occur  under  such  condi- 
tions as  to  constitute  persuasive  evi- 
dence of  general  inability  to  pay 
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one's  debts.  Lee  v.  Kilbum»  8  Gray, 
594,  599,  600 ;  Durgy  Cement  &  Um- 
ber Co.  V.  O'Brien,  123  Mass.  12; 
Peabody  v.  Knapp,  163  Mass.  242, 
26  N.  E.  696 ;  Jeff ris  v.  Fitchburg  R. 
Co.  93  Wis.  250,  33  L.R.A.  351,  57 
Am.  St.  Rep.  919, 67  N.  W.  424;  Wil- 
liston.  Sales,  §  522,  and  cases  there 
cited.  There  were  circumstances  in 
the  case  at  bar  tending  to  throw 
such  doubt  upon  the  solvency  of  the 
plaintiff  as  to  require  the  submis- 
sion of  that  question  to  the  jury. 

5.  If  upon  a  new  trial  it  should 
be  found  that  the  transit  had  not 
ended,  and  yet  the  plaintiff  was  not 
insolvent  so  that  the  vendor  had  no 
right  of  stoppage  in  transitu,  'the 
measure  of  damages  may  become 
important.  The  bill  of  lading  con-* 
tained  the  condition  that  ^'the 
amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be 
computed  on  the  basis  of  the  value 
of  the  property  (being  the  bona  fide 
invoice  price,  if  any,  to  the  consignee 
.  .  •) ."  It  was  a  reasonable  con- 
tract to  base  the  damages  to  be 
recovered  in  case  of  loss  upon  the 

genuine  and  honest 

ffoods  by  carrier   mVOlCC       priCe       De- 

nS^'eef*  ••■•       tween   the   parties. 

There  is  nothing 
contrary  to  public  policy  in  such  a 
contract.  It  comes  within  the  prin- 
ciple declared  in  Bernard  v.  Adams 
Exp.  Co.  205  Mass.  254,  28  L.R.A. 
(N.S.)  293,  91  N.  E.  325,  18  Ann. 
Gas.  361,  which  has  been  adopted 
in  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  57  L.  ed.  314,  83  Sup. 


Ct.  Rep.  148,  as  applicable  to 
interstate  commerce  under  Federal 
statutes.  If  the  plaintiff  at  a  new 
trial  shows  himself  entitled  to 
recover  for  breach  of  the  con- 
tract to  deliver  under  the  bill  of 
lading  he  must  be  limited  in  dam- 
ages to  the  amount  therein  stipulat- 
ed. It  is  only  when  _^^^^  proirfi*. 
the  contract  of  car-  •«  biu  of  i««i>« 
riage  is  repudiated  •^'«»»***- 
by  the  carrier  that  the  limitation  as 
to  value  of  the  goods  is  abrogated. 
McKahan  v.  American  Exp.  Co.  209 
Mass.  270,  35  L.R.A.(N.S.)  1046,  95 
N.  E.  785,  Ann.  Cas.  1912B,  612. 
Exceptions  sustained. 

KOTE. 

The  reported  case  (Coleman  v.  Nfew 
York,  N.  H.  &  H.  R.  Co.  ante,  1366) 
is  illustrative  of  that  general  class  of 
cases  which  hold  that  a  constructive 
delivery  of  goods  by  a  carrier  to  the 
consignee  thereof  is  sufficient  to  ter- 
minate the  consignor's  right  of  stop- 
page in  transitu,  as  well  as  of  the  more 
specific  holding  that  a  carrier  pursu- 
ant to  agreement  with  the  consigrnee 
may  hold  as  his  agent  so  as  to  ter- 
minate all  right  of  the  consignor  to 
stop  the  goods.  The  general  question 
where  the  right  of  stoppage  in  tran- 
situ ends  is  treated  in  the  annotation 
following  Northern  GRiUN  Go.  v.  Wif- 
FLEB,  post,  1874,  the  constructive  de- 
livery rule  is  treated  in  II.  b,  2,  and 
the  phase  as  to  the  carrier  acting  as 
special  agent  of  the  vendee  is  dis- 
cussed in  III.  a,  8. 


NORTHERN  GRAIN  COMPANY,  Appty 

V. 

JOSEPH  J.  WIFFLER  et  al.,  Respts. 

JTatr  Tortc  Court  of  Appeals  —  March  19,  191S» 

(223  N.  Y.  169,  119  N.  E.  393.) 

Carrier  —  when  right  of  stoppage  in  transita  ceaaesL 

1.  The  right  of  stoppage  in  transitu  is  not  lost  by  the  vendee's  taking 
his  bill  of  lading  to  tiie  carrier  and  having  it  stamped  ^'Canceled  by  de- 
livery," if  he  immediately  inspects  the  goods,  refuses  to  accept  them,  has 
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the  indorsemeBt  canceled,  and  leaves  them  in  the  possession  of  the  carrier, 
which  subsequently,  sells  them  for  freight  charges. 
[See  note  on  this  question  begmning  an  page  1874.] 


Sale  —  passing  of  title  —  recovery 
of  judgment. 

2.  The  title  to  goods  sold  passes  to 
the  purchaser  upon  recovery  by  the 
seller  of  a  judgment  for  the  purchase 
prioe. 


Carrier  —  stoppage  in  transitu  -—  ef- 
fect of'  passing  of  title, 

3.  The  right  of  stoppage  in  transitu 
is  not  defeated  by  the  fact  that  title 
to  the  goods  had  passed  to  the  vendee. 

[See  24  R.  C.  L.  150.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  in  favor  of  defendants,  upon  submis- 
sion of  a  controversy  to  determine  the  rights  of  the  parties  in  the  proceeds 
<if  a  carload  of  oats  sold  on  credit  by  plaintiff  to  defendant  Wiffler,  and 
shipped  over  the  line  of  the  defendant  railroad  company,  to  which  plain- 
tiff claims  to  be  entitled  because  of  its  right  of  stoppage  in  transitu. 
Reversed. 

The  nature  of  the  controversy  and  material  facts  are  stated  in  the  opinion 
of  the  court 


Mr.  Richard  F.  Weeks,  with  Mr. 
Mortimer  Boyle^  for  appellant: 

The  proceeds  of  the  oats  were  in 
transit  at  the  time  they  were  stopped, 
because  the  railroad  company  had  not 
acknowledged  to  defendant  Wiffler 
that  it  held  the  oats  on  his  behalf  and 
continued  in  possession  as  his  bailee. 

Williston,  Sales,  §  528;  Ex  parte 
Cooper,  L.  R.  11  Ch.  Div.  68,  48  L.  J. 
Bankr.  49,  40  L.  T.  N.  S.  105,  27  Week. 
Rep.  518,  4  Asp.  Mar.  L.  Cas.  63;  Ken- 
dall V.  Marshall,  L.  R.  1  Q.  B.  Div.  856, 
52  L.  J.  Q.  B.  N.  8.  813,  48  L.  T.  N.  S. 
951,  31  Week.  Rep.  597;  Whitehead  v. 
Anderson,  9  Mees.  &  W.  518,  11  L.  J. 
Exch.  N.  S.  157;  Harris  v.  Pratt,  17 
N.  Y.  249;  Holbrook  v.  Vose,  6  Bosw. 
76;  Covell  v.  Hitchcock,  23  Wend.  611; 
Hutchinson,  Carr.  §  415;  Benjamin, 
Sales,  §§  1154  et  seq.;  Blackburn, 
Sales,  §  248;  Re  New  York  House  Fur- 
Bishing  Goods  Co.  95  G.  C.  A.  140,  169 
Fed.  612;  Brewer  Lumber  Go.  v.  Bos* 
ton  &  A.  R.  Co.  179  Mass.  228,  54 
L.R.A.  435,  88  Am.  St.  Rep.  375,  60 
N.  E.  548 ;  Godts  v.  Rose,  33  Eng.  L.  & 
Eq.  Rep.  268;  Stevens  v.  Wheeler,  27 
Barb.  662. 

The  action  brought  by  the  plaintiff 
against  Wiffler  upon  the  draft,  and  the 
recovery  thereon,  had  no  effect  upon 
the  right  of  stoppage  in  transitu. 

Williston,  Sales,  §  520;  Harris  v. 
Pratt,  17  N.  Y.  249 ;  Holbrook  v.  Vose, 
6  Bosw.  76 ;  Arnold  v.  Delano,  4  Gush. 
33,  50  Am.  Dec.  754;  Newhall  v.  Var- 
gas, 13  Me.  93,  29  Am.  Dec.  489 ;  Row- 
ley V.  Bigelow,  12  Pick.  307,  23  Am. 
Dec.  607;  Houlditch  v.  Desanges,  2 
Starkie,   337,   20   Revised   Rep.   692; 


Scrivener  v.  Great  Northern  R.  Go.  19 
Week.  Rep.  388;  Wade  v.  Moifett,  21 
111.   110,  74  Am.  Dec.  79. 

Messrs.  Brennan,  Curran,  &  Bleak- 
ley,  for  respondents  Wiffler  et  al: 

Title  to  the  oats  and  the  proceeds  of 
their  sale  vested  in  the  defendant  Wif- 
fler, and  his  rights  therein  passed  to 
the  defendant  Dana,  by  virtue  of  the 
assignment. 

Westfall  V.  Peacock,  63  Barb.  209. 

Plaintiff  waived  his  right  to  stop- 
page in  transit  and  the  same  was  never 
revived. 

Benjamin,  Sales,  $  846;  Stevens  v. 
Wheeler,  27  Barb.  658 ;  Northern  Grain 
Co.  V.  Wiffler,  168  App.  Div.  95^  168 
N.  Y.  Supp.  723. 

Mr.  Alexander  S»  Lyman  for  re* 
spondent  railroad.  . 

Hiscock,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

This  appeal  involves  a  considera- 
tion of  the  right  of  stoppage  in  tran- 
situ of  goods  sold  on  credit  and 
shipped  by  a  common  carrier.  The 
question  of  the  existence  of  the  right 
is  to  be  determined  upon  an  agreed 
statement  of  facts. 

Plaintiff  sold  to  one  Wiffler,  on 
credit,  a  carload  of  oats,  which  were 
shipped  to  the  latter  over  the  line 
of  the  defendant  railroad  company. 
A  bill  of  lading  covering  the  ship- 
ment was  forwarded  with  a  draft 
for  the  purchase  price  of  the  oats, 
and  upon  acceptance  by  the  vendee 
of  the  draft  the  bill  of  lading  was  de- 
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livered  to  him.  He  presented  the 
same  at  the  office  of  the  defendant 
railroad  company,  where  it  was  re- 
ceived and  marked  ''Canceled  by  de- 
livery." '"Thereupon**  the  vendee 
examined  and  was  dissatisfied  with 
the  condition  of  the  oats,  and  "there- 
upon" withdrew  the  bill  of  lading 
from  the  railroad  company,  caused 
the  words  "Canceled  by  delivery"  to 
be  stricken  from  the  face  of  the  bill, 
and  -"thereupon"  returned  it  to  the 
plaintiff  with  the  statement  that  he 
refused  to  accept  the  oats  or  take 
delivery  thereof  by  reason  of  their 
condition,  and  that  he  rejected  the 
same. 

Nothing  more  was  done  by  which 
there  is  claimed  to  have  been  accom- 
plished a  delivery  to  or  acceptance 
by  the  vendee  of  the  oats.  These, 
after  remaining  in  a  car  in  the  pos- 
session of  the  railroad  company  for 
six  months,  were  sold  at  public  auc- 
tion to  satisfy  its  lien  for  transpor-^ 
tation  charges,  and  the  surplus  of 
the  proceeds  over  such  charges  was 
held  by  the  railroad  company,  and  is 
the  subject  of  the  present  contro- 
versy. 

The  draft  which  had  been  acc^t- 
ed  by  the  vendee  was  not  paid  at 
maturity,  and  an  action  was  com- 
menced against  him  thereon  by  the 
vendor,  and  a  judgment  recovered 
which  has  never  been  satisfied.  In 
such  action  the  vendee  alleged  that 
"the  draft  was  given  by  defendant 
in  payment  of  a  certain  carload  of 
oats  which  plaintiff  sold  to  the  de- 
fendant and  that  the  same  were 
good,  marketable,  and  usable  (thus 
written  in  the  agreed  statement), 
and  that  when  defendant  received 
said  carload  the  same  were  old  and 
musty,  and  could  not  be  sold  and 
used,  and  were  of  no  value  whatso- 
ever, and  for  that  reason  the  note 
was  given  without  consideration.'' 
Intermediate  the  commencement  of 
this  action  and  entry  of  judgment, 
the  vendee  made  an  assignment  for 
the  benefit  of  creditors  to  the  de- 
fendant Dana,  and  thereafter  plain- 
tiff surrendered  to  the  defendant 
railroad  company  for  cancelation  the 
bill  of  lading  before  mentioned,  and 


served  upon  it  notice  asserting  the 
exercise  of  its  right  of  stoppage  in 
transitu  of  said  oats,  claiming  that 
the  latter  had  never  been  delivered 
to  the  vendee. 

In  the  arguments  addressed  to  us 
there  is,  of  courses,  no  dispute  about 
the  general  principles  applicable  to 
the  exercise  of  the  right  of  stoppage 
in  transitu,  and  no  serious  question 
is  presented  but  that  under  these 
principles  plaintiff  had  the  right  to 
stop  delivery  of  the  oats  to  i1»  non- 
paying  insolvent  vendee,  provided 
they  still  remained  in  the  possession 
of  the  carrier  under  its  original  con- 
tract of  transportation,  and  had  not 
been  delivered  either  actually  or  con- 
structively. It  is  true  that  some 
little  attempt  is  made  by  respond- 
ents' counsel  to  argue  the  proposi- 
tion that  the  surplus  proceeds  of  the 
oats  do  not  stand  in  the  place  of  the 
latter,  but  we  do  not  regard  this  as 
worth  discussion.  Some  attention 
also  has  been  paid  to  the  fact  that 
plaintiff  recovered  a  judgment 
against  its  vendee  for  the  purchase 
price  of  the  oats,  but  tWs  circum- 
stance does  not  seem  to  be  of  im- 
portance. It  may  be  conceded  that 
by  recovery  of  such  judgment  the 
title  to  the  oats  passed  to  the  vendee, 

and  that  under  ordi-  8ai^pa..in»  of 
nary  conditions  the  titie--reco-rerr 
latter    would    have  *'  *«*««'^-*- 
been  entitled  to  take  possession  of 
them.    This,  however,  does  not  de- 
feat the  right  which  plaintiff  is  now 
seeking  to  exercise.  ^    ^ 
There     has     been,  S:i?ir;rS:;if 
at     times,     debate  -^«-/  -;,j— 
whether   the   exer- 
cise of  a  right  of  stoppage  in  tran- 
situ was  the  assertion  of  a  right  in 
the  nature  of  a  lien  against  prop- 
erty whereof  another  held  title,  or 
amounted  to  a  rescission  of  a  con- 
tract.   The   preponderance  of  au- 
thority,   we    think,    sustains    the 
former  theory.    Babcock  v.    Bon- 
nell,   80    N.   Y.   244;    Coleman  v. 
New  York,  N.  H.  &  H.  R.  Co.  215 
Mass.  45,  49,  ante,  1366,  102  N.  E. 
92.    But  however  this  may  have 
been,  it  is  now  provided  by  §  134  of 
article  5  of  the  Personal  Property 


J 


NORTHERN  GRAIN  CO.  v.  WIPFLBR. 

(t23  N.  7.  169,  119  N,  B.  595.) 


1378 


K' 


1% 


Law  (Consol.  Laws,  chap.  41,  amend* 
«d  by  Laws  1911,  chap.  571 ).  relat- 
ing to  sales  of  goods,  that  ^'subject 
to  the  provisions  of  this  article,  not* 
withstanding  that  the  property  in 
the  goods  may  have  passed  to  the 
buyer,  the  unpaid  seller  of  goods,  as 
such,  has  ...  (b)  In  case  of  the 
insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in. transitu  after 
he  has  parted  with  the  possession 
of  them.'' 

Thus  we  come  to  the  question, 
stripped  of  accidental  conditions, 
whether  plaintiff  could  and  did  sue* 
cessfuUy  exercise  the  right. asserted 
by  it.  The  tests  hy  which  to  decide 
this  question  are  especially  found  in 
two  sections  of  the  statute  already 
referred  to.  Section  138  provides: 
''Subject  to  the  provisions  of  this 
article,  when  the  buyer  of  goods  is 
or  becomes  insolvent,  the  unpaid 
seller  who  has  parted  with  the  pos- 
session of  the'  goods  has  the  right 
of  stopping  them  in  transitu,  that  is 
to  say,  he  may  resume  possession  of 
the  goods  at  any  time  while  they  are 
in  transit.  .  .  ."  Section  139  then 
tells  when  goods  are  to  be  considered 
in  transit,  within  the  meaning  of  the 
prior  section.  It  says  that  they  are 
thus  in  transit — 

"(a)  From  the  time  when  they 
are  delivered  to  a  carrier  by  land  or 
water,  .  .  .  until  the  buyer  .  .  • 
takes  delivery  of  them  from  such 
<»rrier   .    .   .; 

"(b)  If  the  goods  are  rejected  by 
the  buyer,  and  the  carrier  .  .  . 
continues  in  possession  of  them,  even 
if  the  seller  has  refused  to  receive 
them  back.'*  ' 

And,  throwing  some  light  on  the 
interpretation  of  the  clauses  sta1> 
ing  when  goods  are  in  transit,  it 
likewise  states  when  they  are  to  be 
regarded  as  not  in  transit.  The 
same  section  already  quoted  from 
enacts  that  they  are  not  in  transit, 
"if,  after  the  arrival  of  the  goods  at 
the  appointed  destination,  the  car- 
rier •  •  .  acknowledges  to  the  buy- 
er ..  .  that  he  holds  the  goods 
on  his  behalf  and  continues  in  pos- 
session of  them  as  bailee  for  the 
-buyer.    .    . 


ff 


The  only  debatable  question  un- 
der the  tests  thus  prescribed  is  the 
one  whether  the  goods  had  been  de- 
livered by  the  carrier  to  the  vendee. 
It  seems  to  us  that  .^,.^„  ^^t  ot 
they  had  not  been.  •toppw«  i» 
The  facts  detenmn-  *'"•"*  ^••■^■• 
ative  of  that  question  have  already 
beai  stated,  and  need  not  be  repeat- 
ed. Referring  back  to  them,  it  may 
be  concede  that  if  the  vendee,  af-* 
ter  taking  his  bill  of  lading  to  the 
carrier  and  permitting  it  to%  be 
marked  "Canceled  by  delivery,"  had 
stopped,  there  would  have  been  a 
constructive  delivery.  Also,  if  he 
had  allowed  the  matter  to  rest  in 
that  situation  for  a  substantial  time 
before  doing  anything  to  recall  this 
act,  it  might  be  necessary  to  submit 
to  the  jury  the  question  whether  a 
delivery  had  not  been  so  consum- 
mated that  it  could  not  thereafter 
be  avoided.  But  he  pursued  neither 
of  these  courses.  After  the  stamp- 
ing of  the  bill  of  lading,  he  "there- 
upon," that  is,  immediately,  exam- 
ined the  oats,  and  made  what,  if 
then  permissible,  was  a  clear  and  de- 
cisive refusal  of  acceptance  of  them 
from  the  buyer  and  of  delivery  from 
the  carrier.  It  is  only  by  separating 
these  steps  and  regarding  them  as 
divisible  and  distinct  transactions 
that  a  delivery  can  be  made  out. 
We  do  not  think  they  ought  to  be 
thus  separated,  but  that  they  were 
so  closely  connected  in  point  of  time 
and  otherwise  that  they  should  be 
given  the  effect  of  one  connected 
transaction.  This  being  done,  it  is 
clear  that  there  was  no  delivery. 

We  think  that  the  subsequent  his- 
tory of  the  shipment  conflims  this 
view.  It  remained  in  the  physical 
possession  of  the  carrier  for  months. 
There  was  no  suggestion  of  any 
agreement  under  which  it  was  thus 
held  by  the  latter  as  agent  for  bailee 
for  the  vendee.  On  the  other  hand, 
that  which  was  done  by  the  carrier, 
and,  so  far  as  appears,  without  ob- 
jection or  question  by  the  parties, 
shows  that  the  former  was  holding 
the  oats  under  its  original  contract 
of  (Shipment.  As  has  been  stated, 
it  sold  the  oats  for  the  purpose  of 
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satisfying  its  lien  for  freight 
charges,  and  this  it  could  not  have 
done  if  by  delivery  it  had  surren- 
dered its  possession  as  carrier.  Bige- 
low  V.  Heaton,  4  Denio,  496 ;  Penn- 
sylvania Steel  Co.  V.  Cleorgia  R.  & 
Bkg.  Co.  94  Ga.  636,  21  S.  E.  577. 
While  in  our  opinion  the  facts  which 
we  have  discussed  lead  necessarily, 
and  under  simple  principles,  to  the 
conclusion  which  we  have  adopted, 
general  support  for  that  conclusion 
may  be  found,  if  necessary,  in  the 
discussion  of  the  subject  of  stop- 
page in  transitu  contained  in  Brew- 
er Lumber  Co.  v.  Boston  &  A.  R.  Co. 
179  Mass.  228,  54  L.R.A.  436,  88 
Am.  St.  Rep.  375, 60  N.  E.  548 ;  Cole- 
man V.  New  York,  N.  H.  &  H.  R.  Co. 
215  Mass.  45,  ante,  1366,  102  N.  E. 
92 ;  Bolton  v.  Lancashire  &  Y.  R.  Co. 
L.  R.  1  C-  P.  431.  35  L.  J.  C.  P.  N. 


S.  137,  12  Jur.  N.  &  317,  13  L.  T. 
N.  S.  764,  14  Week.  R^.  430;  Re 
McLaren,  L.  R.  11  Ch.  Div.  68,  48 
L.  J.  Bankr.  N.  S.  49,  40  L.  T.  N.  & 
105,  27  Week.  Rep.  618. 

In  accordance  with  these  views 
the  judgment  should  be  reversed 
and  judgment  directed  in  favor  of 
plaintiff  against  the  defendant  New 
York  Central  &  Hudson  River  Rail- 
road Company,  for  the  sum  of  $287- 
.86,  with  any  interest  received  there- 
on by  said  railroad  company,  togeth- 
er with  further  judgment  against 
the  defendant  Dana  as  trustee  of  its 
disbursements  incurred  in  this  court 
and  in  the  Appellate  Division. 

Judgment  accordingly. 

Chase,  Hogan,  and  Crane,  JJ.,  con- 
cur. Collin  and  Coddeback,  JJ.,  con- 
cur in  result.    McLaoghlin,  J.,  not 

sitting. 


ANNOTATION. 
When  right  of  stoppage  in  transitu  terminates. 


I.  General  rule,  1374. 
II*  Delivery  to  vendee: 

a.  Actual  delivery  terminates: 

1.  Generally,  1382. 

2.  Reshipment  by  vendee,  1385. 

3.  Shipment  intercepted,  1385. 

b.  Kind  of  delivery  necesaary: 

1.  Generally,  1386. 

2.  Constructive   delivery   suffi- 
cient: . 

(a)  Rule  stated,  1386. 

(b)  Application  of  rule: 

(1)  '"Destination"  gov. 

emed   by   inten- 
tion   of    parties, 
1388. 

(2)  Carrier  holding  as 

such,  1389. 
(8)  Carrier  holding  as 
warehouseman, 
1390. 
(4)  Vendee's  agent  or 
representative, 
1391. 
8.  Doctrine  that  actual  deliv- 
ery is  necessary,  1391. 

c.  Partial  delivery,   1392. 

1.  General  rule. 

It  may  be  stated  as  a  general  and 
almost  uncontroverted  rule  of  law  that 


III.  Who  may  accept  or  take  possession: 

a.  Agents: 

1.  In  general,  1894 

2.  General     and     f6rwaixliag 

agents    1394. 

3.  Carrier  or  representative  as 

special    agent  of    vendee, 
1403. 

4.  Master  of  ship  owned,  char- 

tered,   or    desi^^nated    by 
vendee,  1405. 

b.  Customs  officials,  1407. 

c  Under  attachment,  garnishment, 
or  execution,  1408. 

d.  Executors   and   administra- 

tors, 1410. 

e.  Trustee  in  bankruptcy  and 

assignees     in     insolvency, 
i411. 

IV.  Partial  payment;  taking  commercial 

paper  or  security,  1412. 
V.  Sale  or  transfer  by  original  vendee: 

a.  Bona  fide  transfer  terminates, 

1412. 

b.  Sufficiency  of  consideration,  1420. 

c.  Sale    of    part    of    consignment, 

1422. 

d.  Assignment  'of  duplicate  bill  of 

lading,  1422. 

the  right  of  stoppaige  in  transita  con- 
tinues while  the  goods  are  in  the 
hands  of  the  carrier  and  terminatea 
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when  the  consignee  or  his  bona  fide 
transferee  obtains  lawful  possession 
of  the  goods  shipped.  The  following 
cases,  which  fall  within  the  scope  of 
the  present  annotation,  support  this 
rule: 

United  States.  —  Schmidt  v.  The 
Pennsylvania  (1880)  4  Fed.  548,  af- 
firming on  this  point  (1878)  7  W.  N.  C. 
OS;  Sheppard  v.  Newhall  (1893)  4 
C.  C.  A.  352,  7  U.  S.  App.  544,  64  Fed. 
306;  Re  New  York  House  Furnishing 
Goods  Co.  (1909)  95  C.  C.  A.  140,  169 
Fed.  612;  Re  W.  A.  Paterson  Co. 
(1911)  34  L.R.A.(N.S.)  31, 108  C.  C.  A. 
493,  186  Fed.  629;  Walter  v.  Ross 
(1909)  2  Wash.  C.  C.  283,  Fed.  Cas.  No. 
17,122;  Ryberg  v.  Snell  (1809)  2  Wash. 
C.  C.  403,  Fed.  Cas.  No.  12,190;  Con- 
yers  v.  Ennis  (1821)  2  Mason,  236, 
Fed.  Ctes.  No.  3,149;  Barrett  v.  God- 
dard  (1822)  8  Mason,  107,  Fed.  Cas. 
No.  1046;  Bumham  v.  Winsor  (1843) 
Fed.  Cas.  No.  2,180;  Biggs  v.  Barry 
(1855)  2  Curt.  C.  C.  259,  Fed.  Cas.  No. 
1,402;  Audenreid  v.  Randall  (1868)  3 
Cliff.  99,  Fed.  Cas.  No.  644;  Blum  v. 
The  Caddo  (1870)  1  Woods,  64,  Fed. 
Cas.  No.  1,573;  Parker  v.  Byrnes 
(1871)  1  Low.  Dec.  539,  Fed.  Cas.  No. 
10,728;  Re  Foot  (1874)  11  Blatchf. 
530,  Fed.  Cas.  No.  4,907. 11  Nat.  Bankr. 
Reg.  153 ;  Lesassier  v.  The  Southwest- 
em  (1874)  2  Woods,  35,  Fed.  Cas.  No. 
8,274;  Re  Beams  (1878)  18  Nat 
Bankr.  Reg.  500,  Fed.  Cas.  No.  1,191; 
St.  Paul  Roller-Mill  Co.  v.  Great  West- 
ern Despatch  Co.  (1886)  27  Fed.  434; 
The  Natchez  (1887)  31  Fed.  615;  Re 
M.  Burke  &  Co.  (1905)  140  Fed.  971; 
Re  Talbot  &  Poggi  (1911)  185  Fed. 
986;  Re  Dancy  Hardware  ft  Furniture 
Co.  (1912)  198  Fed.  336,  affirmed  with- 
out opinion  in  (1913)  119  C.  C.  A.  276, 
201  Fed.  1023;  Willis  v.  Glenwood 
Cotton  Mills  (1912)  200  Fed.  301;  Re 
White  (1918)  205  Fed.  393;  Re  J.  F. 
Growe  Constr.  Co.  (1919)  256  Fed.  907. 

Alabama. — Loeb  v.  Peters  (1879)  68 
Ala.  243,  36  Am.  Rep.  17;  Wolf  y. 
Shepherd  (1898)  103  Ala.  241,  15  So. 
619;  Bayonne  Knife  Co.  ▼.  Umben- 
kauer  (1894)  107  Ala.  496,  54  Am. 
St  Rep.  114,  18  So.  175. 

Arkansas* — ^Mason  v.  Wilson  (1884) 
43  Ark.  172;  Jacobs  v.  Bentley  (1908) 


86  Ark.  186,  126  Am.  St.  Rep.  1086, 
110  S.  W.  594. 

California.  —  Markwald  v.  Their 
Creditors  (1867)  7  Cal.  213;  Blackman 
▼.  Pierce  (1863)  23  Cal.  508;  Jones  v. 
Earl  (1869)  37  Cal.  680,  99  Am.  Dec. 
888;  Newhall  v.  Central  P.  R.  Co. 
(1876)  51  Cal.  845,  21  Am.  Rep.  713; 
Grange  Co.  v.  Farmers'  Union  &  Mill. 
Co.  (1906)  8  Cal.  App.  519,  86  Pac. 
615. 

Colorada*-Weber  v.  Baessler  (1893) 
3  Colo.  App.  459,  34  Pac.  261 ;  First 
Nat.  Bank  ▼.  Schmidt  (1895)  6  Colo. 
App.  216,  40  Pac.  479. 

Coimecticnt.  —  Woodruflf  v.  Noyes 
(1843)  15  Conn.  835;  Rogers  v.  Thom- 
as (1849)  20  Conn.  53;  Aguirre  v.  Par- 
melee  (1853)  22  Conn.  473. 

Dakota.  —  Powell  v.  McKechnie 
(1884)  3  Dak.  319,  19  N.  W.  410. 

FIorida.r-Smith  v.  Gail  (1902)  44 
Fla.  803,  S3  So.  527. 

Georgia. — Macon  &  W.  R.  Co.  v. 
Meador  (1880)  65  Ga.  705;  Ocean  S. 
S.  Co.  V.  Ehrlich  (1891)  88  Ga.  502, 
30  Am.  St.  Rep.  164,  14  S,  E.  707; 
Branan  Bros.  v.  Atlanta  &  W.  P.  R.  Co. 
(1899)  108  Ga.  70,  75  Am.  St.  Rep.  26, 
33  S.  E.  836. 

Hawaii.— Green  ▼.  Janion  (1861)  2 
Haw.  428. 

Illinoia— Lake  Shore  ft  M.  S.  R.  Co. 
▼.  National  Live  Stock  Bank  (1895)  59 
111.  App.  451,  reversed  on  other 
grounds  in  (1899)  178  HI.  606,  53  N. 
E.  326;  Delta  Bag  Co.  v.  Reams  (1904) 
112  111.  App.  269;  Bauer  v.  Illinois  G. 
R.  CU>.  (1912)  175  111.  App.  346. 

Indiana.  —  Rogers  v.  Schneider 
(1895)  13  Ind.  App.  23,  41  N.  E.  71. 

Iowa. — Cox  ▼.  Bums  (1855)  1  lowa^ 
64;  O'Neil  v.  Garrett  (1858)  6  Iowa» 
480;  Alsberg  v.  Latta  (1870)  30  Iowa, 
442;  McFetridge  v.  Piper  (1875)  40 
Iowa,  627;  Clapp  Bros,  ft  Co.  v.  Peck 
(1880)  55  Iowa,  270,  7  N.  W.  587; 
Greve  &  Co.  v.  Dunham  (1882)  60 
Iowa,  108,  14  N.  W.  130;  Felix  v. 
Brandstetter  (1902)  —  Iowa,  — ,  89 
N.  W.  971. 

Kansas.  —  Rucker  v.  Donovan 
(1874)  13  Kan.  251,  19  Am.  Rep.  84;  A. 
B.  Synms  &  Co.  v.  Wm.  Schotten  &  Co. 
(1886)  35  Kan.  310,  10  Pac.  828. 

Kentucky.  —  Ford  &  Warren  v. 
Sproule,   A.   &   Co.    (1820)    2   A.   K. 
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Marsh.  528»  12  Am«  Dec.  489;  Hause 
V.  Judson  (1836)  4  Dana,  7»  29  Am. 
Dec.  377;  Secomb  v.  Nutt  (1853)  14  B. 
Mon.  324;  Wood  ▼.  Yeatman  (1854) 
15  B.  Mon.  270;  Lane  y.  Robinson 
(1857)   18  B.  Mon.  623. 

Loidsiana. — ^Hepp  y.  Gloyer  (1840) 
15  La.  461,  35  Am.  Dec.  206;  Blum  y. 
Marks  (1869)  21  La.  Ann.  268,  99  Am. 
Dec.  725;  Williams  y.  Dotterer  (1903) 
111  La.  822,  35  So.  921. 

Maine.— Newhall  y.  Vargas   (1836) 

13  Me.  93,  29  Am.  Dec.  489 ;  Lee  y.  Kim- 
ball (1858)  45  Me.  172;  Tufts  y.  Syl- 
vester (1887)  79  Me.  213,  1  Am.  St 
Rep.  303,  9  Atl.  357;  Johnson  y.  Eve- 
leth  (1899)  93  Me.  306,  48  L.R.A.  50, 
45  Atl.  35. 

Maryland.  —  O'Brien  y.  Norris 
(1860)  16  Md.  122,  77  Am.  Dec.  284; 
Thompson  y.  Baltimore  &  O.  R.  Co. 
(1868)  28  Md.  396;  McElroy  v.  Seery 
(1884)  61  Md.  389,  48  Am.  Rep.  110. 

Massachusetts.  —  Lane  y.  Jackson 
(1809)  5  Mass.  157;  Stubbs  v.  Lund 
(1811)  7  Mass.  453,  5  Am.  Dec.  63; 
lUley  V.  Stubbs  (1812)  9  Mass.  65,  6 
Am.  Dec.  29;  Scholfield  v.  Bell  (1817) 

14  Mass.  40;  Nay  lor  y.  Dennie  (1829) 
8  Pict  198,  19  Am.  Dec.  319;  Rowley 
y.  Bigelow  (1832)  12  Pick.  307,  23  Am. 
Dec.  607;  Stanton  v.  Eager  (1835)  16 
Pick.  467;  Arnold  y.  Delano  (1849)  4 
Cush.  33,  50  Am.  Dec.  754;  Grout  y. 
Hill  (1855)  4  Gray,  361;  Seymour  y. 
Newton  (1870)  105  Mass.  272;  Mohr  y. 
Boston  &  A  R.  Go.  (1870)  106  Mass. 
67;  Durgy  Cement  &  Umber  Co.  y« 
O'Brien  (1877)  123  Mass.  12;  E.  ft  G. 
Brooke  Iron  Co.  y.  O'Brien  (1888)  135 
Mass.  442 ;  Brewer  Lumber  Co.  y.  Bos- 
ton &  A.  R.  Co.  (1901)  179  Mass.  228, 
54  L.R.A.  435,  88  Am.  St.  Rep.  375,  60 
N.  E.  548;  Norfolk  Hardwood  Co.  v. 
New  York  C.  k  H.  R.  R.  Co.  (1909)  202 
MaiSS.  160,  88  N.  E.  664;  CoLEMAN  y. 
New  York,  N.  H.  &  H.  R.  Co.  (re- 
ported herewith)  ante,  1366. 

Michigan.— White  y.  Mitchell  (1878) 
38  Mich.  390;  Muskegon  Booming  Co. 
y.  Underbill  (1880)  43  Mich.  629,  5 
N.  W.  1073;  Kingman  &  Co.  y.  Denison 
(1891)  84  Mich.  608,  11  L.R.A  347,  22 
Am.  St.  Rep.  711,  48  N.  W.  26. 

Minnesota.  —  Lewis  y.  Sharyey 
(1894)  58  Minn.  464,  59  N.  W.  1096; 


E.  L.  Welch  Co.  y.  Lahart  {ileyator  Co. 
(1913)  122  Minn.  432,  142  N.  W.  828. 

Mississippi.  —  Morris  y.  Shryock 
(1874)  50  Miss.  590;  Langstaff  y.  Stix 
(1886)  64  Miss.  171,  60  Am.  Rep.  49, 
1  So.  97;  Dreyfus  y.  Mayer  (1891)  69 
Miss.  282,  12  So.  267. 

Missouri. — Heinz  y.  Railroad  Trans- 
fer Co.  (1884)  82  Mo.  233;  Schwabach- 
er  y.  Kane  (1883)  13  Mo.  App.  126; 
Estey  V.  Truxel  (1887)  25  Mo.  App. 
238;  Klein  y.  Fischer  (1888)  30  Mo. 
App.  568;  Scott  Bros.  y.  William  B. 
Grimes  Dry-Goods  Co.  (1892)  48  Mo. 
App.  521;  O'Neal  y.  Day  (1893)  53 
Mo.  App.  139;  Shoninger  y.  Day  (1893) 
53  Mo.  App.  147,  on  subsequent  appeal 
in  (1895)  61  Mo.  App.  366;  Dymock  y. 
Missouri,  K.  &  T.  R.  Co.  (1893)  54  Mo. 
App.  400,  on  subsequent  appeal  in 
(1896)  67  Mo.  App.  97;  Eyans  Garden 
Cultiyator  Co.  v.  Missouri,  K.  ft  T.  R. 
Co.  (1896)  64  Mo.  App.  305;  ^tna  Nat. 
Bank  v.  Union  P.  R.  Co.  (1897)  69  Mo. 
App.  246 ;  Letts-Spencer  Grocery  CJo.  v. 
Missouri  P.  R.  Co.  (1909)  138  Mo. 
App.  852,  122  S.  W.  10;  Wheless  v, 
Meyer-Schmid  Grocer  Co.  (1909)  140 
Mo.  App.  572,  120  S.  W.  708;  F.  H. 
Smith  Co.  y.  Lotiisyille  ft  N.  R.  Ck>. 
(1909)  145  Mk>.  App.  394^  122  S.  W.  342. 

Montana.— Walsh  y.  Blakely  (1886) 
6  Mont.  194,  9  Pac.  809. 

Nebraska. — Chicago,  B.  ft  Q.  R.  Co. 
y.  Painter  (1884)  15  Neb.  894, 19  N.  W. 
488;  United  States  Wind  Engine  ft 
Pump  Co.  y.  Oliyer  (1884)  16  Neb. 
612,  21  N.  W,  463 ;  Schuster  y.  Cavson 
(1890)  28  Neb.  612,  44  N.  W.  734;  A.  J. 
Neimeyer  Lumber  Co.  y.  Burlington 
&  M.  Riyer  R.  Co.  (1898)  54  Neb.  321, 
40  L.R.A  534.  74  N.  W.  670. 

Neya^a.— More  y.  Lott  (1878)  18 
Ney.  876;  Fenkhausen  y.  Fellows 
(1889)  20  Nev.  312,  4  L.RA.  732,  21 
Pac.  886. 

New  Hampshire. — Atkins  v.  Colby 
(1849)  20  N.  H.  154;  Reynolds  y. 
Boston  ft  M.  R.  Co.  (1862)  43  N.  E. 
580;  Inslee  y.  Lane  (1876)  57  N.  H. 
454;  Hall  y.  Dimond  (1885)  63  N.  H. 
665,  3  AtL  42a 

New  Jersey. — Shepard  ft  M.  Lumber 
Co.  y.  Burroughs  (1898)  62  N.  JT.  L 
469,  41  Atl.  695. 

New  York. — HoUingsworth  y.  Na- 
pier (1805)  3  Caines,  182,  2  Am.  Dec 
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268;  Lupin  ▼.  Marie  (1880)  2  Pai^e, 
169,  afflrmed  in  (1880)  6  Wend.  77»  21 
Am.  Dee.  260;  Buckley  v.  Fumiss 
(1886)  16  Wend.  187,  en  subeequent 
appeal  in  (1887)  17  Wend.  604;  Covell 
▼.  Hitchcock  (1840)  23  Wend.  611; 
Mettram  v.  Heyer  (1846)  1  Denio, 
488,  afflrmed  in  (1846)  6  Deaie,  620; 
Harris  t.  Pratt  (1858)  17  N.  Y.  249, 
affirming  (1867)  6  Duer,  606;  Sturte- 
vant  T.  Ofeer  (1862)  24  N.  Y.  688,  82 
Am.  Dec.  821;  Grose  v.  O'Donnell 
(1871)  44  N.  Y.  661,  4  Am.  Rep.  721; 
Becker  v.  Hallgarten  (1881).  86  N.  Y. 
167;  NoitTHfiSN  Grain  c;o.  v.  Wmuea 
(reported  herewith)  ante,  1870;  Ros- 
enthal V.  Dessau  (1877)  11  Hun,  49; 
Gass  V.  Astoria  Veneer  Mills  (1909) 
134  App.  Div.  184,  118  N.  Y.  Supp. 
982;  Gass  v.  Southern  P.  Co.  (1912) 
162  App.  Div.  412, 187  N.  Y.  Supp.  261 ; 
Ives  T.  Polak  (1887)  14  Hew.  Pr.  411; 
Stevens  v.  Wheeler  (1868)  27  Barfo. 
668;  Blossom  v.  Champion  (1868)  28 
Barb.  217;  Hauterman  v.  Bock  (1869) 
1  Daly,  866;  Holbreek  v.  Vose  (1860) 
6  Bosw.  76;  Fequeno  ▼.  Taylor  (1862) 
88  Barb.  376;  Fraschierle  ▼.  Henriqnes 
(1868)  6  Abb.  Pr.  N.  S.  261;  Clark  ▼. 
I^ynch  (1871)  4  Daly,  88. 

Nmrth  earoHna.  —  Farrell  ▼.  Rich- 
mond ft  D.  R.  Co.  (1889)  102  N.  a 
890,  8  L.R.A.  647,  11  Am.  St.  Rep.  760, 
0  8.  E.  802;  Williams  v.  Hodsres  (1898) 
118  N.  C.  86,  18  S.  E.  88. 

Ohia— Jordan  ▼.  James  (1831)  6 
Ohio,  88;  Benedict  ▼.  Schaettle  (1861) 
12  Ohio  St  616,  affirming  (1857)  1  Dis- 
ney, 445,  12  Ohio  Dec.  Reprint,  723; 
Calahan  ▼.  Babcock  (1871)  21  Ohio 
St.  281,  8  Am.  Rep.  63;  Diem  ▼.  Kob- 
Utz  (1892)  49  Ohio  St  41,  84  Am.  St 
Rep.  631,  29  N.  E.  1124;  Wheeling  & 
L.  E.  R.  Co.  V.  Koontz  (1899)  61  Ohio 
St  661,  76  Am.  St  Rep.  436,  56  N.  E. 
471,  affirming  (1897)  15  Ohio  C.  C. 
288,  9  Ohio  C.  D.  102;  Howe  v.  Cin- 
cinnati, H.  &  D.  R.  Co.  (1899)  10  Ohio 
C.  D.  182,  affirmed  on  rehearing  in 
(1899)  10  Ohio  C.  D.  220. 

Oregon.— Frame  v.  (Oregon '  Liouor 
Co.  (1906)  48  Or.  272,  86  Pac.  1009, 
rehearing  denied  in  (1906)  48  Or.  276, 
86  Pac.  791. 

PemiBylvania.  —  BoUA  ▼.  Rulfkiagle 
(1828)  1  Rawle,  9;  Bell  v.  Moks  (1840) 
6  Whart  189;  Donath  ▼.  Broomhead 
7  A.L.R,--87. 


(1847)  7  Pa.  801;  Hays.  ▼.  Mouille 
(1850)  14  Pa.  48;  Schumacher  v.  Eby 
(1866)  24  Pa.  621;  Pottinger  t.  Heck- 
aher  (1866)  2  Grant,  Cas.  309;  Cabeen 
T.  Campbell  (1868)  80  Pa.  264;  White 
T.  Welsh  (1861)  38  Pa.  396;  Baltimore 
*  O.  R.  Ck>.  V.  Davis  (1888)  9  Sadler, 
147,  20  W.  N.  C.  614, 12  Atl.  386;  Jenks 
V.  FulAer  (1894)  160  Pa.  627,  28  Atl. 
841;  Allen  v.  Mereier  (1881)  1  Ashm. 
103;  Bender  ft  Ca  v.  Bowman  (1868) 

2  Pearson,  617;  Thompson  v.  Stewart 
(1870)  7  PhiU.  187;  Kahnweiler  v. 
Buck  (1870)  2  Pearson,  69;  Eastern 
Lumber  Co.  v.  GiU  (1891)  9  Pa.  Co.  Ct 
680. 

Soulli  Carolfaia.— Parker  t.  Mlver 
(1792)  1  S.  C.  Bq.  (1  Dosiauss.)  274, 
1  Am.  Dec.  666;  Frazer  v.  Hilliiiird 
(1847)  38  S.  C.  L.  (2  Strobh.)  809; 
Honaghan  Mills  ▼.  Gilreath  M^*  Co. 
(1918)  96  S.  C.  195,  80  S.  E.  194. 

Tennessee.  —  Curry  ▼.  Roulstone 
(1809)  2  Overt  110;  Boyd  v.  Mosely 
(1863)  2  Swan,  661;  Tread  well  v.  Ayd- 
lett  (1872)  9  Heisk.  388;  Blooming- 
dale  V.  Memphis  ft  C.  R.  Co.  (1881)  6 
Lea,  616;  Mississippi  Mills  v.  Union  ft 
Planters  Bank  (1882)  9^  Lea,  S14. 

Texas.— Chandler  ▼.  Fulton  (1853) 
10  Tex.  2,  60  Am.  Dec  188;  Condict  v. 
Rosenaeld  (1871)  36  Tex.  28;  Halff  v. 
AUyn  (1888)  60  Tex.  278;  Fox  v.  Wil- 
lis (1883)  60  Tex.  378;  Missouri  P.  R. 
Co.  T.  Heidenheimer  (1891)  82  Tex. 
196,  27  Am.  3t  Rep.  861, 17  S.  W.  608; 
Harris  ▼.  Tenney  (1892)  85  Tex.  254, 
34  Am.  St  Rep.  796,  20  S.  W.  82;  Till- 
man V.  Kansas  City  Distilling  Co. 
(1887)  8  Tex.  App.  Civ.  Cas.  (Willson) 
349;  Schneider  v.  Leibes  Bros.  (1887) 

3  Tex«  App.  Civ.  Cas.  (Willsoii)  350; 
St  Louis,  B.  ft  M.  R.  0>.  v.  McDavitt 
Bros.  (1&14)  —  Tex.  Civ.  App.  — ,  165 
S.  W.  6. 

Vermont — Sawyer  v.  Joslin  (1848) 
20  Vt  172,  49  Am.  Dec.  768 ;  Guilford 
V.  Smith  (1858)  30  Vt  49;  Kitchen  v. 
Spear  (1868)  30  Vt  645;  Eaton  v.  Cook 
(1869)  32  Vt  58. 

Wiseomdn.  —  Hoover  v.  Tibbits 
(1860)  18  Wis.  79;  Sherman  t.  Rugee 
(1882)  66  Wis.  846,  18  N.  W.  241; 
Harding  Paper  Co.  v.  Allen  (1886)  66 
Wis,  676,  27  N.  W.  829;  Jeffrie  v.  Fitch- 
burg  R.  Go.   (1896)  98  Wis.  260,  38 
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L.R.A.  3&1,  67  Am.  St.  Rep.  919,  67 
N.  W.  424. 

£n£:laiuL  —  Wiseman  v.  Vandeputt 
(1690)  2  Vern.  208;  28  Eng.  Reprint, 
732;  Snee  v.  Prescott  (1743)  1  Atk. 
245,  26  Eng.  Reprint,  157;  Fearon  v. 
Bowers  (1753)  1  H.  Bl.  864,  note,  126 
Eng.  Reprint,  214,  note;  D'Aquila  v. 
Lambert  (1761)  2  Eden,  75,  28  Eng. 
Reprint,  824,  1  Ambl.  899,  27  Eng. 
Reprinl^  266;  Lickbarrow  v.  Mason 
(1787)  2  T.  R.  68,  100  Eng.  Reprint, 
35,  reversed  on  other  grounds  in 
(1790)  1  H.  Bl.  857,  126  Eng.  Repnnt, 
209,  which  was  reversed  in  (1798)  4 
Bro.  P.  C.  57,  2  Eng.  Reprint,  89 ;  Salo- 
mons V.  Nissen  (1788)  2  T.  R.  674, 100 
Eng.  Reprint,  363, 1  Revised  Rep.  592 ; 
Ellis  V.  Hunt  (1789)  8  T.  R.  464,  100 
Bng.  Reprint,  679,  1  Revised  Rep.  743, 
28  Eng.  RtiL  Gas.  416 ;  Kinolch  v.  Craig 
(1790)  4  Bro.  P.  C.  47,  2  Eng.  Reprint, 
82,  3  T.  R.  119,  788,  100  Eng.  Reprint, 
487,  858,  1  Revised  Rep.  664;  Hoist  v. 
Pownall  (1794)  1  Esp.  240;  Slubey  v. 
Heyward  (1795)  2  H.  Bl.  504, 126  Eng. 
Reprint,  672,  3  Revised  Rep.  386; 
Owenson  v.  Morse  (1796)  7  T.  R.  64, 

101  Eng.  Reprint,  856;  Hodgson  v.  Loy 
(1797)  7  T.  R.  440,  101  Eng.  Reprint, 
1065,  4  Revised  Rep.  483;  Northey  v. 
Field  (1797)  2  Esp.  618;  Mills  v.  Ball 
(1801)  2  Bos.  &  P.  457,  126  Eng.  Re- 
print, 1382,  5  Revised  Rep.  653;  In- 
glis  V.  Usherw.ood  (1801)  1  East,  515, 

102  Eng.  Reprint,  198;  Wright  v. 
Lawes  (1801)  4  Esp.  82;  Oppenheim 
V.  Russell  (1802)  8  Bos.  &  P.  42,  127 
Eng.  Reprint,  24,  6  Revised  Rep.  604; 
Richardson  v.  Goss  (1802)  8  Bos.  &  P. 
119,  127  Eng.  Reprint,  65,  6  Revised 
Rep.  727;  Feise  v.  Wray  (1802)  3  East, 
93,  102  Eng.  Reprint,  532,  6  Revised 
Rep.  551;  Hammond  v.  Anderson 
(1808)  1  Bos.  &  P.  N.  R.  69,  127  Eng. 
Reprint,  384,  5  Esp.  139,  2  Campb.  243, 
8  Revised  Rep.  768;  Leeds  v.  Wright 
(1803)  3  Bos.  &  P.  320,  127  Eng.  Re- 
print, 176,  4  Esp.  243,  7  Revised  Rep. 
779;  Scott  v.  Pettit  (1803)  8  Bos.  &  P. 
469,  127  Eng.  Reprint,  255,  7  Revised 
Rep.  804;  Bohtlingk  v.  Inglis  (1808)  3 
East,  381,  102  Eng.  Reprint,  643,  7  Re- 
vised Rep.  490;  Goxe  v.  Harden  (1803) 
4  East,  211,  102  Eng.  Reprint,  811,  1 
Smith,  20,  7  Revised  Rep.  570;  Dixon 
V.  Baldwen    (1804)   6  East,  175,  102 


Eng.  Reprint,  1036 ;  Newsom  v.  Thorn- 
ton (1805)  6  East,  17,  302  Eng.  Re- 
print, 1189,  2  Smith,  207,  8  Revised 
Rep.  878;  Guming  v.  Brown  (1808)  9 
East,  506,  103  Eng.  Reprint,  666,  1 
Gampb.  104,  9  Revised  Rep.  608;  Smith 
V.  Goss  (1808)  1  Gampb.  282,  10  Re- 
vised Rep.  684;  Hurry  v.  Mangles 
(1808)  1  Gampb.  452,  10  Revised  Rep. 
727;  Harman  v.  Anderson  (1809)  2 
Gampb.  243,  11  Revised  Rep.  706;  Sto- 
veld  V.  Hughes  (1811)  14  East,  308, 
104  Eng.  Reprint,  619, 12  Revised  Bep. 
523;  Loeschman  v.  Williams  (1816)  4 
Campb.  181,  16  Revised  R^.  772; 
Withers  v.  Lyss  (1815)  4  Gampb.  287. 
Holt,  N.  P.  18,  16  Revised  Rep.  781; 
Litt  V.  Gowley  (1816)  7  Taunt  169, 129 
Eng.  Reprint,  68,  Holt,  N.  P.  838,  2 
Marsh,  457,  17  Revised  Rep.  482,  23 
Eng.  Rul.  Gaa.  411;  Noble  v.  Adams 

(1816)  Holt,  N.  P.  248,  new  trial  grant- 
ed on  condition  in  (1816)  7  Taunt.  59, 
129  Eng.  Reprint,  24,  2  Marsh,  366, 
17  Revised  Rep.  445;  Rowe  v.  Pickford 

(1817)  8  Taunt.  88,  129  Eng.  Reprint, 
313, 1  J.  B.  Moore,  526, 19  Revised  Rep. 
466;  Ruck  v.  Hatfield  (1822)  5  B&m. 
ft  Aid.  632,  106  Eng.  Reprint,  1821,  24 
Revised  Rep.  50:7;  Grawshay  v.  Eades 
(1823)  1  Barn.  &.G.  181,  107  Eng.  Re- 
print, 68,  2  Dowl.  &  R.  288, 1  L.  J.  K.  B. 
90, 25  Revised  Repw  348 ;  Hawes  v.  Wat- 
son (1824)  2  Barn,  ft  G.  540,  107  Eng. 
Reprint,  484,  4  Dowl.  ft  R.  22,  Ryan  ft 
M.  6,  2  L.  J.  K.  B.  83,  26  Revised  Rep. 
448;  Wood  v.  Jones  (1825)  7  Dowl.  ft 
R.  126;  Thompson  v.  Trail  (1826)  2 
Gar.  ft  P.  334,  30  Revised  Rep.  242; 
Foster  v.  Frampton  (1826)  6  Barn,  ft 
G.  107,  108  Eng.  Reprint,  892,  9  DowL 
ft  R.  108,  2  Gar.  ft  P.  469,  5  L.  J.  K.  B. 
71, 30  Revised  Rep.  255;  Goates  v.  Rail- 
ton  (1827)  6  Bam.  ft  G.  422,  108  Eng. 
Reprint,  507,  9  Dowl.  ft  R.  593,  6  L.  J. 
K.  B.  209,  30  Revised  Rep.  385 ;  Tucker 
V.  Humphrey  (1828)  4  Ring.  516,  130 
Eng.  Reprint,  866,  1  Moore  ft  P.  878, 
note,  6  L  J.  G.  P.  92;  Bartram  v.  Fare- 
brother  (1828)  4  Bing.  579,  130  Eng. 
Reprint,  891,  1  Moore  ft  P.  515,  6  L  J. 
G.  P.  125,  29  Revised  Rep«  689 ;  Morley 
V.  Hay  (1828)  8  Mann,  ft  R.  696,  7 
L.  J.  K.  B.  104;  Allan  v.  Gripper  (1832) 
2  Gromp.  ft  J.  218,  149  Eng.  BeiMrint, 
94^  1  L.  J.  Exch.  N.  S.  71,  2  Tyrw.  217; 
Bunney  v.  Poynts  (1888)  4  Bam,  ft  Ad. 
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568, 110  Eng.  Reprint»  569, 1  Nev.  &  M. 
229,  2  L.  J.  K.  B.  N.  S.  55;  Dixon  v. 
Yates  (1888)  5  Barn.  &  Ad.  818,  110 
Eng.  Reprint,  806,  2  Nev.  &  M.  177,  2 
L.  J.  K.  B.  N.  S.  198,  28  Eng.  Rul.  Gas. 
885;  Re  Westzinthus  (1888)  5  Bam.  & 
Ad.  817,  110  Eng.  Reprint,  992,  2  Nev. 
&  M.  644,  3  L.  J.  K.  B.  N.  S.  56,  4  Eng. 
Rul.  Cas.  845;  Miles  v.  Gorton  (1884) 
2  Gromp.  &  M.  504,  149  Eng.  Reprint, 
860,  4  Tyrw.  295,  8  L.  J.  Exch.  N.  S. 
165;  NichoUs  v.  LeFeuvre  (1835)  2 
Bing.  N.  C.  81,  132  Eng.  Reprint,  82,  1 
Hodgefi,  255,  2  Scott,  146,  7  Car.  &  P. 
91,  4  L.  J.  G.  P.  N.  S.  281 ;  Edwards  v. 
Brewer  (1837)  2  Mees.  &  W.  375,  150 
Eng.  Reprint,  802,  6  L.  J.  Exch.  N.  S. 
135,  Murph.  &  H.  132, 1  Jar.  432;  James 
V.  Griffin  (1887)  2  Mees.  &  W.  628,  150 
Eng.  Reprint,  906,  6  L.  J.  Exch.  N.  S. 
241;  Jackson  v.  Nichol  (1889)  5  Bing. 
N.  G.  508,  132  Eng.  Reprint,  1195,  8 
L.  J.  G.  P.  N.  S.  294,  7  Scott,  577 ;  Swan- 
wick  V.  Sothem  (1889)  9  Ad.  &  £)• 
895,  112  Eng.  Reprint,  1458,  1  Perry  & 
D.  648;  Jones  v.  Jones  (1841)  8  Mees. 
&  W.  481,  151  Eng.  Reprint,  1107,  10 
L.  J.  Exch.  N.  S.  481 ;  Dodson  v.  Went- 
worth  (1842)  4  Mann.  &  G.  1080,  184 
Eng.  Reprint,  443,  6  Jur.  1066,  5  Scott» 
N.  R.  821, 12  L.  J.  C.  P.  N.  S.  59;  Mele- 
topulo  V.  Ranking  (1842)  6  Jiir.  1095; 
Whitehead  v.  Anderi^on  (1842)  9  Mees. 
&  W.  518,  152  Eng.  Reprint,  219,  11 
L.  J.  Exch.  N.  S.  157;  Wentworth  v. 
Outhwaite  (1842)  10  Mees.  &  W.  486, 
152  Eng.  Reprint,  541,  12  L.  J.  Exch. 
N.  S.  1712;  Spalding  v.  Rudlng 
(1848)  6  Beav.  876,  49  Eng.  Reprint, 
871,  12  L.  J.  Gh.  N.  S.  503,  affirmed  in 
(1846)  15  L.  J.  Gh.  N.  S.  374;  Wilms- 
hurst  V.  Bowker  (1844)  7  Mann.  &  G. 
882,  135  Eng.  R^rint,  858,  8  Scott, 
N.  R.  571,  12  L.  J.  Gh.  Exch.  N.  S.  476; 
Jenksms  v.  Usbome  (1844)  7  Mann.  & 
6.  678,  185  Eng.  Reprint,  278,  8  Scott, 
N.  R.  506,  18  L.  J.  G.  P.  N.  S.  196; 
Lackington  v.  Atherton  (1844)  8  Jur. 
407,  7  Mann,  ft  G.  360,  135  Eng.  Re- 
print, 151,  13  L.  J.  G.  P,  N.  S.  140,  8 
Scott,  N«  R.  38;  Humberston  v.  Frod- 
sham  (1844)  DeG.  Bankr.  Gas.  262,  8 
Jur.  675;  Tanner  v.  Scovell  (1845)  14 
Mees.  &  W.  28,  153  Eng.  Reprint,  375, 
14  L.  J.  Exch.  N.  S.  321 ;  Valpy  v.  Gib- 
son  (1847)  4  G.  B.  837,  136  Eng.  Re- 
print, 737,  11  Jur.  826;  VanGasteel  v. 


Booker  (1848)  2  Exch.  691,  164  Eng. 
Reprint,  668,  18  L.  J.  Exch.  N.  S.  9; 
M'Ewan  v.  Smith  (1849)  2  H.  L.  Gas. 
809,  9  Eng.  Reprint,  1109,  13  Jur.  266; 
Bird  V.  Brown  (1850)  4  Exch.  786,  154 
Eng.  Reprint,  1483,  14  Jur.  132,  19  L. 
J.  Exch.  N.  S.  154,  23  Eng.  Rul.  Gas. 
422;  Turner  v.  Liverpool  Docks  (1851) 

6  Exch.  543,  155  Eng.  Reprint,  669,  20 
L.  J.  Exch.  N.  S.  893,  4  Eng.  Rul.  Gas. 
725;  Ex  parte  Gross  (1851)  Fonbl.  Eq. 
215,  as  cited  in  12  Mews,  Eng.  Gas. 
Law  Dig.  col.  620,  and  26  Laws  of 
England  (Halsbury)  p.  255;  Gumey 
▼.  Behrend  (1864)  8  El.  ft  BI.  622,  118 
Eng.  Reprint,  1276,  28  L.  J.  Q.  B.  N.  S. 
265,  18  Jur.  866,  2  Week.  Rep.  426; 
Heinekey  v.  Earle  (1857)  8  El.  ft  BI. 
410,  120  Eng.  Reprint,  168,  4  Jur.  N.  S. 
848,  6  Week.  Rep.  687,  28  L.  J.  Q.  B. 
N.  S.  79;  Straker  v.  Ewing  (1865)  84 
Beav.  147,  65  Eng.  Reprint,  690,  11 
Jur.  N.  S.  127,  11  L.  T.  N.  S.  688,  18 
Week.  Rep.  286;  Smith  v.  Hudson 
(1865)  6  Best  &  S.  431,  122  Eng.  Re- 
print, 1254,  34  L.  J.  Q.  B.  N.  S.  145,  12 
L.  T.  N.  S.  377,  11  Jur.  N.  S.  622,  18 
Week.  Rep.  688;  Gooper  ▼.  Bill  (1866) 
8  Hurlst  ft  G.  722,  159  Eng.  Reprint, 
715,  84  L.  J.  Exch.  N.  S.  161,  12  L.  T. 
N.  S.  466;  Bolton  v.  Lancashire  &  Y. 
R.  Go.  (1866)  L.  R.  1  C.  P.  481, 12  Jur. 
N.  S.  817,  35  L.  J.  C.  P.  N.  S.  187,  18 
L.  T.  N.  S.  764,  14  Week.  Rep.  480; 
Schotsmans  t.  Lancashire  ft  Y.  R.  Go. 
(1867)  L.  R.  2  Gh.  382,  86  L.  J.  Gh.  N. 
S.  861, 16  L.  T.  N.  S.  189, 16  Week.  Rep. 
537;  Bemdston  v.  Strang  (1868)  L.  R. 
3  Gh.  688,  87  L.  J.  Ch.  N.  S.  665,  19 
L.  T.  N.  S..  40,  16  Week.  Rep.  1025; 
GoventjT  v.  Gladstone  (1868)  L.  R.  6 
Eq.  44,  37  L.  J.  Gh.  N.  3.  492,  16  Week. 
Rep.  887;  Eraser  v.  Witt  (1868)  L.  R. 

7  Eq.  64,  17  Week.  Rep.  92,  19  L.  T.  N. 
S.  440 ;  Rodger  v.  Gomptoir  d'Escompte 
de  Paris  (1869)  L.  R.  2  P.  G.  398,  5 
Moore,  P.  G.  G.  N.  S.  538,  16  Eng.  Re- 
print, 618,  88  L.  J.  P.  G.  N.  S.  30,  21 
L,  T.  N.  S.  33,  17  Week.  Rep.  468 ;  Ex 
parte  Gouda  (1872)  20  Week.  Rep.  981; 
Ex  parte  Gatling  (1873)  29  L.  T.  N.  S. 
431;  Ex  parte  Gibbe  (1876)  L.  R.  1  Gh. 
Div.  101,  24  Week.  Rep.  298,  45  L.  J. 
Bankr.  N.  S.  10,  83  L.  T.  N.  S.  479; 
Pooley  V.  Great  Eastern  R.  Co.  (1876) 
84  L.  T.  N.  S.  587;  Ex  parte  Watson 
(1877)  L.  R.  5  Gh.  Div.  85,  26  Week. 
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Rep.  489,  46  L.  J.  Bankr.  N.  S.  97,  36 
L.  T.  N.  S.  76;  Merchant  Bkg.  Co.  v. 
Phcenix  Bessemer  Steel  Co.  (1877) 
L.  R.  5  Ch.  Div.  205,  46  L.  J.  Ch.  N.  S. 
418,  36  L.  T.  N.  S.  395,  25  Week.  Rep. 
467;  Ex  parte  Barrow  (1877)  6  Ch. 
Div.  783»  25  Week.  Rep.  466,  46  L.  J. 
Bankr.  N.  S.  71,  36  L.  T.  N.  S.  325; 
Leask  v.  Scott  (1877)  L.  R.  2  Q.  B.  Div. 
376,  46  L.  J.  Q.  B.  N.  S.  576,  36  L.  T. 
N.  S.  784,  25  Week.  Rep.  654,  4  Eng. 
Rul.  Cas.  790;  Ex  parte  Cooper  (1879) 
L.  R.  11  Ch.  Div.  68,  48  L.  J.  Bankr. 
N.  S.  49,  40  L.  T.  N.  S.  106,  27  Week. 
Rep.  618;  Ex  parte  Rosevear  China 
Clay  Co.  U879)  L.  R.  11  Ch.  Div.  660, 
48  L.  J.  Bankr.  N.  S.  100,  40  L.  T.  N.  S. 
780,  27  Week.  Rep.  591;  Ex  parte 
Golding,  D.  &  Co.  (1880)  L.  R.  13  Ch. 
Div.  628,  42  L.  T.  N.  S.  270,  48  Week. 
Rep.  481;  Ex  parte  Falk  (1880)  L.  R. 
14  Ch.  Div.  446,  42  L.  T.  N.  S.  780,  28 
Week.  Rep.  785,  4  Asp.  Mar.  L.  Cas. 
280,  affirmed  in  Kemp  v.  Falk  (1882) 
L.R.  7  App.  Cas.  573,  81  Week.  Rep. 
125,  62  L.  J.  Ch.  N.  S.  167,  47  L.  T. 
N.  S.  464,  6  Asp.  Mar.  L.  Cas.  1,  23 
Eng.  RaL  Cas.  399;  Kendall  v.  Mar* 
shall  (1883)  L.  R.  11  Q.  B.  Div.  356,  31 
Week.  Rep.  597,  62  L.  J.  Q.  B.  N.  S. 
313, 48  L.  T.  N.  S.  961;  Phelps  v.  Comb- 
er (1886)  L.  R.  29  Ch.  Div.  813,  54  L.  J. 
Ch.  N.  S.  1017,  62  L.  T.  N.  S.  873,  33 
Week.  Rep.  829,  6  Asp.  Mar.  L.  Cas. 
428;  Ex  parte  Miles  (1886)  L.  R.  16 
Q.  B.Div.  39 ;  Brindley  &  Co.  v.  Cilgwyn 
Slate  Co.  (1885)  65  L.  J.  Q.  B.  N.  S.  67; 
Re  Bruno  (1887)  6  Asp.  Mar.  L.  Cas. 
188,  66  L.  T.  N.  S.  577,  4  Morrell,  146; 
Bethel!  v.  Clark  (1888)  L.  R.  20  Q.  B. 
Div.  616,  57  L.  J.  Q.  B.  N.  S.  802,  6 
Asp.  Mar.  L.  Cas.  846,  59  L.  T.  N.  S. 
808,  86  Week.  Rep.  611,  affirming 
(1887)  L.  R.  19  Q.  B.  Div.  663,  67  L.  T. 
N.  8.  627,  36  Week.  Rep.  186;  Lyons 
V.  HofTnung  (1890)  L.  R.  15  App.  Cas. 
391,  6  Asp.  Mar.  L.  Cas.  551,  59  L.  J. 
P.  C.  N.  S.  79,  63  L.  T.  N.  S.  298,  89 
Week.  Rep.  890;  Re  O'Sullivan  (1892) 
67  L.  T.  N.  S.  464,  reversing  (1892)  66 
L.  T.  N.  S.  619,  61  L.  J.  Q.  B.  N.  S. 
228;  Re  Gumey  (1892)  7  Asp.  Mar.  L. 
Cas.  249,  67  L.  T.  N.  S.  598,  9  Morrell, 
294;  Jobson  v.  Eppenheim  (1905)  21 
Times  L.  B.  468;  Kemp  v.  Ismay,  I.  & 
Co.  (1909)  100  L.  T.  N.  S.  996,  14  Com. 


Cas.  202 ;  Reddall  v.  Union  Castle  Mail 
S.  S.  Co.   (1914)   112  L.  T.  N.  S.  910. 

Canada. — Barnes  v.  Lopez  (1864) 
Newfoundl.  Rep.  89;  Burr  v.  Wilson 
(1855)  13  U.  C.  Q.  B.  478;  Lewis  v. 
Mason  (1875)  36  U.  C.  Q.  B.  590;  As- 
Cher  V.  Grand  Trunk  R.  Co.  (1875)  36 
U.  C.  Q.  B.  609;  Wiley  v.  Smith  (1877) 
1  Ont.  App.  Rep.  179,  affirmed  in 
(1877)  2  Can.  S.  C.  1;  Wilds  v.  Smith 
(1877)  2  Ont  App.  Rep.  8,  reversing 
(1877)  41  U.  C.  Q.  B.  136;  Davis  v. 
McWhirter  (1877)  40  U.  C.  Q.  B.  598; 
McLean  v.  Breithaupt  (1884)  12  Ont. 
App.  Rep.  383 ;  Morgan  Envelope  Co.  v. 
Boustead  (1885)  7  Ont.  Rep.  697; 
Brassert  v.  McEwen  (1886)  10  Ont 
Rep.  179;  Anderson  v.  Fish  (1888)  16 
Ont.  Rep.  476,  affirmed  on  opinion  be- 
low in  (1890)  17  Ont  App.  Rep.  28; 
Couture  v.  McKay  (1889)  6  Manitoba 
L.  R.  273;  Mollison  v.  Lockhart  (1891) 
30  N.  B.  398. 

Ireland. — Orr  v.  Murdock  (1851)  2 
Ir.  C.  L.  Rep.  9;  Kemp  v.  Canavan 
(1864)  16  Ir.  C.  L.  Rep.  216. 

Scotland. — Mechan  &  Sons  v.  North 
Eastern  R.  Co.  (1911)  48  Scot  L.  R. 
987.  See  also  Reid  v.  Snowball  Co. 
(1905)  7  F.  (Scot  Ct  Sess.)  35,  as  set 
out  in  3  Butterworths*  Ten  Years'  Dig. 
col.  350. 

In  Eraser  v.  Witt  (1868)  L.  R.  7  Eq. 
(Eng.)  64,  Lord  Romilly,  M.  R.,  said: 
"The  doctrine  of  stoppage  in  transitu 
may  be  shortly  expressed  thus:  It  is 
the  right  which  the  seller  of  goods 
has,  after  they  have  been  sold  and  de- 
spatched to  the  buyer,  to  stop  them  at 
any  time  before  they  have  been  de- 
livered to  the  bayer,  if  the  buyer  has 
not  paid  for  the  goods,  and  has,  in  the 
meantime,  become  insolvent  The  real 
and  indeed  the  only  question  in  all 
^ese  cases  is  whether  the  tranaitus 
is  over;  in  other  words,  whether  the 
goods  have  been  delivered  to  the  buy- 
er; if  they  have,  then  the  right  to  stop 
is  gone,  and  the  only  remedy  of  the 
seller  is  by  action  at  law,  or  by  proof 
against  the  estate  of  the  buyer.  .  .  . 
The  doctrine  of  stoppage  in  transitu  is 
that  a  vendor  may  stop  the  goods 
which  he  has  sold  to,  and  which  have 
become  the  property  of,  the  purchaser, 
at  any  time  before  they  have  got  into 
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his  possassion,  if  he  haa  become  in- 
solyent." 

In  Kendall  ▼•  Marshall  (1888)  L.  B. 
11  Q.  B.  Div.  (Eb«.)  866,  Brett,  L.  J^ 
explained  the  thecHry  of  atoppasre  in 
transitu  ajud  the  extent  of  that  right 
as  follows:  'The  doctrine  aa  to  stop- 
page in  transitu  is  not  founded  on  any 
contract  between  the  parties ;  it  is  not 
founded  on  any  ethical  principle;  but 
it  is  founded  upon  the  custom  of  mer- 
chants. The  right  to  stop  in  transitu 
was  originally  proved  in  evidence  as 
part  of  the  oustom  of  naerchants;  but 
it  has  afterwards  been  adopted  as  a 
matter  of  principle,  both  at  law  and 
in  equity.  It  is  analogous  to,  but  not 
the  same  aa,  the  right  of  an  unpaid 
vendor  to  retain  the  goods  when  the 
purchaser  has  become  insolvent.  If 
there  has  been  a  delivery  of  goods  to 
the  vendee  and  an  appropriation  of 
them  to  his  own  use,  the  right  of  stop- 
page does  not  exist;  in  a  case  of  that 
kind,  the  property  in  and  the  posses- 
sion of  the  goods  have  passed  to  the 
vendee;  but  where  the  goods  are  in 
the  course  of  transit  from  the  vendor 
to  the  vendee,  although  the  property 
has  pasaed  to  the  vendee,  and  although 
he  has  the  constructive  possession  of 
them,  the  right  to  stop  prevails.  Where 
the  goods  have  been  appropriated  by 
the  vendor,  and  have  been  delivered 
by  him  to  a  carrier  to  be  transmitted 
to  the  vendee,  a  constructive  posses- 
sion exists  in  the  vendee:  neverthe- 
less, whilst  the  goods  are  in  the  hands 
of  the  carrier,  they  are  in  the  course 
of  transit,  and  the  right  of  stoppage 
may  arise.  There  is  another  kind  of 
constructive  possession  by  the  vendee; 
that  is,  when  the  goods  have  been  de- 
livered by  the  carrier,  and  have 
reached  the  hands  of  an  agent  of  the 
vendeef  to  be  held  at  his  disposal. 
When  the  goods  are  in  actual  transit, 
hardly  any  difficulty  occurs  in  deter^ 
mining  the  rights  of  the  parties.  But 
there  may  be  a  difficulty  when  the 
goods  are  in  the  hands  of  an  agent,  to 
be  held  by  him  at  the  disposal  of  the 
vendee:  the  goods  may  not  have 
reached  the  end  of  the  transit  as  orig- 
inally contemplated,  they  may  have 
come  only  to  an  intermediate  stage. 
The  question  is  not  necessarily  solved 


by  what  was  said  before  the  contract 
was  entered  into;  but  what  was  said 
may  be  a  material  fact  to  be  consid- 
ered, because  it  may  determine  where 
the  transit  ended.  I  think  that  the 
definition  of  the  transitus  is  well  given 
in  Abbott  on  Merchants,  Ship  &  Sea- 
men, pt.  8,  chap.  9,  5th  ed.  p.  374,  and 
pt  4,  chap.  10,  12th  ed.  p.  409.  The 
principle  is  there  stated  in  the  follow- 
ing terms :  'Goods  are  deemed  to  be  in 
transitu  not  only  while  they  remain  in 
the  posaesffiion  of  the  carrier,  whether 
by  water  or  land,  and  although  such 
carrier  may  have  been  named  and  ap- 
pointed by  the  consignee;  but  also 
when  they  are  in  any  place  of  deposit 
connected  with  the  transmission  and 
delivery  of  them,  and  until  they  ar- 
rive at  the  actual  or  constructive  pos- 
session of  the  consignee.'  It  is  clear 
that  the  author,*  in  the  latler  part  of 
this  definition,  is  alluding  to  the  sec- 
ond kind  of  constructive  possession ;  if 
the  wording  of  the  latter  clause  may 
be  enlarged,  I  should  prefer  it  to  stand 
thus :  'But  also  when  they  are  in  any 
place  of  deposit  connected  with  the 
transmission  and  delivery  of  them, 
having  been  there  deposited  by  the 
person  who  is  earryiiig  them  for  the 
purposes  of  transmission  and  delivery, 
until  they  arrive  at  the  actual  posses- 
sion of  the  consignee,  or  at  the  pos- 
session of  his  agent,  who  is  to  hold 
them  at  his  dis'posal  and  to  deal  with 
them  accordingly.' " 

And  in  Weber  v.  Baessler  (1893)  S 
Colo.  App.  459,  34  Pac.  261,  the  court, 
in  discussing  when  the  right  of  stop- 
page in  transitu  is  terminated,  among 
other  things,  said:  'This  ri^t  must 
be  exercised  while  the  goods  are  on 
their  passage  and  before  possession  is 
taken  by  the  vendee;  and  if  they  have 
ceased  to  be  In  transit,  and  have  come 
into  the  hands  of  the  vendee  or  of  his 
agent  for  custody,  the  vendor's  right 
of  stoppage  is  defeated.  The  goods 
are  regarded  as  in  transit  until  they 
have  passed  out  of  the  possession  of 
every  intermediate  agent  and  have 
been  actually  delivered  to  the  con- 
signee ;  and  until  the  transit  has  been 
terminated  by  such  actual  delivery,  tiie 
right  of  the  vendor  to  reclaim  the 
goods  is  unimpaired." 
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In  Re  Ourney  (1892)  7  Asp.  Mar.  L. 
Cm.  (Eng.)  249,  the  court  said :  "The 
queetion  in  very  nearly  all  cases  of 
stoppage  in  transitu  is,  speaking  gener- 
ally, one  of  fact.  The  law,  speaking 
generally,  as  applicable  to  oases  of  this 
kind,  is  that  the  right  of  the  unpaid 
vendor  is  a  right  whiish  continues  in 
him,  notwithstanding  that  he  has  part- 
ed with  the  property  in  the  goods  dur- 
ing their  transit,  until  they  reach  the 
possession  of  the  purchaser.  The  first 
thing  to  be  ascertained  is.  What  was 
the  transit  of  these  goods;  and  the 
next  is.  Whether  that  transit  has  been 
determined  by  the  purchaser  taking 
possession." 

And  as  said  by  Sir  H.  M.  Cairns, 
LJ.,  in  Schotsmans  v.  Lancashire  & 
Y.  R.  Co.  (1867)  L.  R.  2  Ch.  (Eng.) 
332 :  *«The  essential  feature  of  a  stop- 
page in  transitu,  as  has  been  remariced 
in  many  of  the  cases,  is  that  the  goods 
should  be  at  the  time  in  the  possession 
of  a  middleman,  or  of  some  person  in- 
tervening between  the  vendor  who  has 
parted  with^  and  the  purchaser  who 
has  not  yet  received  them.'' 

So  in  Ex  parte  Rosevear  China  Clay 
Co.  (1879)  L.  R.  11  Ch.  Div.  (Eng.) 
660,  James,  L.  J.,  in  the  English  court 
of  appeal,  said:  "The  authorities 
show  that  the  vendor  has  a  right  to 
stop  in  transitu  until  the  goods  have 
actually  got  home  into  the  hands  of  the 
purchaser,  or  of  someone  who  receives 
them  in  the  character  of  his  servant  or 
agent  That  is  the  cardinal  principle. 
In  order  that  the  vendor  should  have 
lost  that  right,  the  goods  must  be  in 
the  hands  of  the  purchaser,  or  of  some- 
one who  can  be  treated  as  his  servant 
or  agent,  and  not  in  the  hands  of  a 
mere  intermediary.  .  .  •  When 
the  vendor  knows  that  he  is  delivering 
the  goods  to  someone  as  carrier,  who 
is  receiving  them  in  that  character, 
he  delivers  them  with  the  implied  right 
which  has  been  established  by  the 
law,  of  stopping  them  so  long  as  they 
remain  in  the  possession  of  the  car- 
rier as  carrier." 

In  Orr  v.  Murdock  (1851)  2  Ir.  C.  L. 
Rep.  9,  Pigot,  C.  B.,  stated  the  test  or 
rule  as  follows :  "Where  anything  re- 
mains to  be  done,  either  by  the  vendee 
to  complete  the  contract,  or  by  the 


vendor  to  transfer  the  possession,  the 
right  of  stoppage  in  transitu  exists  in 
the  vendor.'' 

And  the  rule  is  that  the  laches  of 
the  vendor  in  attempting  to  enforce 
his  right  of  stoppage  in  transitu  does 
not  affect  the  right  so  long  as  the 
goods  are  still  in  transitu  at  the  time 
the  stop  order  is  given.  Schwabacher 
V.  Kane  (1888)  13  Me.  App.  126;  Buck- 
ley V.  Furniss  (18S6)  IS  Wend.  (N.  Y.) 
137;  Morley  v.  Hay  (1828)  3  Mann.  & 
R.  (Bag.)  696,  7  L.  J.  K.  B.  104.  In 
Buckley  v.  Fnmiss  (N.  Y.)  supra,  the 
court  said:  **I  am  not  aware  that  it 
has  ever  been  held  that  the  mere 
lapse  of  time  was  a  circumstance  of 
any  importance  in  determining  the 
right  of  the  vendor  to  resume  posses- 
sion of  the  goods,  provided  the  right 
be  exercised  before  thetransitus  is  at 
an  end.  As  between  the  vendor  and 
vendee,  no  reason  is  perceived  why 
this  consideration  should  be  permitted 
to  affect  the  question.' 
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II.  DeHvery  to  vendee, 
e.  Actual  deUverp  fenttlfMitasw 

Jtm  Getiemtlffm 

It  is  universally  conceded  that  con- 
signors lose  any  right  they  may  have 
had  to  stop  a  consignment  of  goods 
in  transitu  by  an  actual  delivery  there- 
of by  the  carrier  to  the  consignee. 
The  following  cases  are  illustrative  of 
those  in  which  it  has  been  held  that 
actual  delivery  to  the  consignee  ter- 
minates the  vendor's  right  of  stoppage 
in  transitu: 

United  States.  —  Sheppard  v.  New- 
hall  (1893)  4  C.  C.  A.  352,  7  U.  S.  App. 
544,  64  Fed.  306;  Re  W.  A.  Paterson 
Co.  (1911)  34  L.R.A.(N.S.)  31,  108 
C.  C.  A.  493,  186  Fed.  629;  Conyers  v. 
Ennis  (1821)  2  Mason,  236,  Fed.  Cas. 
No.  8,149;  Barrett  v.  Goddard  (1822)  3 
Mason,  107,  Fed.  Cas.  No.  1,046;  Au- 
denried  v.  Randall  (1868)  3  Cliff  99, 
Fed.  Cas.  No.  644;  Re  Beams  (1878) 
18  Nat.  Bankr.  Reg.  600,  Fed.  Cas.  No. 
1,191;  The  Natchez  (1887)  31  Fed. 
615;  Re  Talbot  (1911)  185  Fed.  986; 
Re  Dancy  Hardware  ft  Furniture  Oi. 
(1912)  198  Fed.  836,  affirmed  without 
opinion  (1913)  119  C.  C.  A.  276,  201 
Fed.  1023;  Re  White  (1918)  205  Fed. 
393. 
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Arkansas. — Mason  ▼.  Wilson  (1884) 
48  Ark.  172;  Jacobs  v.  Bentley  (1908) 
86  Aric  186, 126  Am.  St  Rep.  1086, 110 
S.  W.  694. 

California.^ — Grange  Co.  v.  Fanners 
Union  ft  Mill.  Co.  (1906)  3  Cal.  App. 
519,  86  Pac.  615. 

Florida.— Smith  v.  Gail  (1902)  44 
Fla.  808,  83  So.  527. 

Iowa.— O'Neil  v.  Garrett  (1858)  6 
Iowa,  480;  McFetridge  v.  Piper  (1875) 
40  Iowa,  627;  Felix  v.  Brandstetter 
(1902)  —  Iowa,  — ,  89  N.  W.  971. 

Kentacky.  —  Ford  &  Warren  v. 
Sproule,  A.  &  Co.  (1820)  2  A.  K. 
Marsh.  528,  12  Am.  Dec.  439;  Secomb 
V.  Nutt  (1853)  14  B.  Mon.  324;  Wood 
V.  Yeatman  (1854)  15  B.  Mon.  270; 
Lane  v.  Robinson  (1857)  18  B.  Mon. 
623 

Loaisiana.— E.  B.  WilUams  &  Co.  ▼. 
Dotterer  (1903)  111  La.  822,  35  So. 
921. 

Bfaryland.  —  McElroy  v.  Seery 
(1883)  61  Md.  389,  48  Am.  Rep.  110. 

Massachusetts. — French  v.  Star 
Union  Transp.  Co.  (1883)  134  Mass. 
288 ;  E.  &  G.  Brooke  Iron  Co.  v.  O'Brien 
(1883)  185  Mass.  442. 

Michigan.  —  Muskegon  Booming  Co. 
▼.  Underbill  (1880)  43  Mich.  629,  5  N. 
W.  1073. 

Minnesota. — ^E.  L.  Welch  Co.  v.  La- 
hart  Elevator  Co.  (1913)  122  Minn. 
432,  142  N.  W.  828. 

Missouri — Wheless  v.  Meyer-Schmid 
Grocer  Co.  (1909)  140  Mo.  App.  572, 
120  S.  W.  708. 

Montana.— Walsh  v.  Blakely  (1886) 
6  Mont.  194,  9  Pac.  809. 

Nebraska. — ^A.  J.  Neimeyer  Lumber 
Co.  V.  Burlington  &  M.  River  R.  Co. 
(1898)  54  Neb.  321,  40  L.R.A.  534,  74 
N.  W.  670. 

New  Hampshire.  —  Hall  v.  Dimond 
(1885)  63  N.  H.  565,  3  Atl.  423. 

New  York.— Harris  v.  Hart  (1857)  6 
Duer,  606,  affirmed  in  (1858)  17  N.  Y. 
249;  Sturtevant  v.  Orser  (1862)  24  N. 
Y.  538,  82  Am.  Dec.  321;  Stevens  v. 
Wheeler  (1858)  27  Barb.  658;  Becker 
v.  Hallgarten  (1881)  86  N.  Y.  167; 
Blossom  V.  Champion  (1858)  28  Barb. 
217;  Pequeno  v.  Taylor  (1862)  38 
Barb.  375. 

Pennsylvania.  —  Bolin  v.  Huffnagle 
(1828)   1  Rawle,  9;  Hays  v.  Mouille 


(1850)  14  Pa.  48;  Pottinger  v.  Heck- 
sher  (1855)  2  Grant,  Cas.  309;  Cabeen 
V.  Campbell  (1858)  30  Pa.  254. 

Texas.— Chandler  v.  Fulton  (1863) 
10  Tex.  2,  60  Am.  Dec.  188;  Halff  v. 
Allyn   (1883)   60  Tex.  278. 

England.  —  Slubey  v.  Heyward 
(1795)  2  H.  Bl.  504,  126  Eng.  Reprint, 
672,  3  Revised  Rep.  386 ;  Hammond  v. 
Anderson  (1803)  1  Bos.  ft  P.  N.  R.  69, 
127  Eng.  Reprint,  384,  6  Esp.  139,  2 
Campb.  243,  8  Revised  Rep.  763 ;  Scott 
V.  Pettit  (1803)  3  Bos.  &  P.  469, 
127  Eng.  Reprint,  255,  7  Revised  Rep. 
804;  Coxe  v.  Harden  (1808)  4  East, 
211,  102  Eng.  Reprint,  811, 1  Smith,  20, 
7  Revised  Rep.  570 ;  Hurry  v.  Mangles 
(1808)  1  Campb.  452,  10  Revised  Rep. 
727;  Stoveld  v.  Hughes  (1811)  14  East, 
308,  104  Eng.  Reprint,  619,  12  Revised 
Rep.  523;  Noble  v.  Adams  (1816) 
Holt,  N.  P.  248,  reaffirmed  on  this 
point  in  (1816)  7  Taunt.  59,  129  Eng. 
Reprint,  24,  2  Marsh,  366,  17  Revised 
Rep.  445;  Ruck  v.  Hatfield  (1822)  5 
Bam.  ft  Aid.  632,  106  Eng.  Reprint, 
1321,  24  Revised  Rep.  507  (holding 
that  where  goods  were  to  be  delivered 
"free  on  board"  a  complete  delivery 
under  such  a  contract  terminated 
transitus  so  as  to  prevent  the  vendor 
stopping  the  same) ;  Crawshay  v. 
Eades  (1823)  1  Bam.  &  C.  181,  107 
Eng.  Reprint,  68,  2  Dowl.  &  R.  288,  1 
L.  J.  K.  B.  90,  25  Revised  Rep.  348; 
Foster  v.  Frampton  (1826)  6  Bam.  ft 
C.  107,  108  Eng.  Reprint,  392,  9  Dowl. 
ft  R.  108,  2  Car.  &  P.  469,  5  L.  J.  K.  B. 
71,  30  Revised  Rep.  255;  Swan  wick  v. 
Sothern  (1839)  9  Ad.  ft  El.  895,  112 
Eng.  Reprint,  1453,  1  Perry  &  D.  648 ; 
Jones  V.  Jones  (1841)  8  Mees.  &  W. 
431,  151  Eng.  Reprint,  1107,  10  L.  J. 
Exch.  N.  S.  481 ;  Dodson  v.  Wentworth 
(1842)  4  Mann.  &  6. 1080, 134  Eng.  Re- 
print, 443,  6  Jur.  1066,  5  Scott,  N.  R. 
821,  12  L.  J.  C.  P.  N.  S.  59 ;  Meletopulo 
V.  Ranking  (1842)  6  Jur.  1095;  Went- 
worth V.  Outhwaite  (1842)  10  Mees.  & 
W.  436,  152  Eng.  Reprint,  541,  12  L.  J. 
Exch.  N.  S.  172;  Heinekey  v.  Earle 
(1857)  8  El,  &  Bl.  410,  120  Eng.  Re- 
print, 153,  4  Jur.  N.  S.  848,  6  Week. 
Rep.  687,  28  L.  J.  Q.  B.  N.  S.  79;  Cooper 
V.  Bell  (1865)  3  Hurlst.  ft  C.  722,  159 
Eng.  Reprint,  715,  34  L.  J.  Exch.  N.  S. 
161,  12  L.  T.  N.  S.  466;  Kendall  v. 
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Marshall  (1883)  L.  R.  11  Q.  B.  Div. 
356,  31  Week.  Rep.  597,  52  L.  J.  Q.  B. 
N.  S.  313,  48  L.  T.  N.  S.  951  (per  Cot- 
ton,  L.  J.). 

Canada.  —  Brassert  v.  McEwen 
(1885)  10  Ont.  Rep.  179;  Couture  v. 
McKay  (1889)  6  Manitoba  L.  R.  273. 

In  Conyers  v.  Ennis  (1821)  2  Mason, 
236,  Fed.  Cas.  No.  3,149,  Story,  Ch.  J., 
in  answering  the  contention  that  the 
right  of  a  consignor  to  stop  property 
in  cases  of  insolvency  ought  not  to  be 
confined  to  stoppage  in  transitu,  but 
in  equity  should  extend  to  all  cases 
where  the  property  is  not  paid  for  and 
remains  in  the  hands  of  the  consignee, 
said:  "It  is  admitted  that  the  deci- 
sions in  England  have  confined  the 
right  of  stoppage  to  cases  where  the 
property  is  in  its  transit.  But  it  is 
suggested  that  the  point  has  not  been 
solemnly  adjudged  in  the  United 
States,  and  that  it  is  open.  ,  .  • 
Nothing  is  better  settled,  if  an  unin- 
terrupted  series  of  authorities  can  set- 
tle the  law,  than  the  doctrine  that  the 
veixdor,  in  cases  of  insolvency,  can 
stop  the  property  only  while  it  is  in  its 
transit.  If  it  has  once  reached  the 
consignee,  there  is  an  end  of  all  right 
to  reclaim  it  as  a  pledge  for  the  pay- 
ment of  the  purchase  money.  If  the 
doctrine  were  to  go  the  length  now 
contended  for,  it  is  far  from  certain 
that  it  would  promote  public  conven- 
ience or  policy.  Where  could  we  stop? 
Could  it  be  applied  with  safety  to  pur- 
chases made  at  any  distance  of  time, 
if  it  should  turn  out,  in  the  event,  that 
the  buyer  was  then  insolvent?  It  is 
very  true,  as  hits  been  stated  at  the 
bar,  that  our  law  respecting  the  dis- 
tribution of  the  estates  of  persons  dy- 
ing insolvent  differs  from  that  of  Eng- 
land, where  the  assets  are  marshaled, 
and  payment  goes  according  to  the 
dignity  of  the  debt  Here,  all  debts 
are  paid  pari  passu.  This,  however^ 
affords  no  ground  to  change  the  gen- 
eral rights  and  duties  of  vendor  or 
vendee,  or  to  create  relations  between 
debtor  and  creditor  hitherto  unknown 
to  the  law.  The  cases  arising  under 
the  Bankrupt  Laws  are  not  in  principle 
unlike  those  which  arise  here  under  in- 
solvencies. And  the  Bankrupt  Laws 
furnish  no  instance  of  an  attempt  to 


establish  any  doctrine  like  that  now 
sought  from  the  court.  It  is  sufficient 
for  me  to  stand  upon  the  law,  as  it  is 
now  universally  received.  If  there  are 
public  mischiefs  growing  out  of  its 
principles,  let  them  be  remedied  by  the 
legislature.'' 

And  it  has  been  held  that  the  appli- 
cation of  the  rule  that  actual  delivery 
terminates  the  vendee's  right  of  stop- 
page in  transitu  is  not  affected  by  the 
fact  that  the  consignee,  when  he  re- 
ceived the  goods,  made  an  undisclosed 
mental  reservation  to  hold  them  for 
the  vendor.  Smith  v.  Gail  (1902)  44 
Pla.  863,  38  So.  527.  However,  in 
Heinekey  v.  Earle  (1857)  8  El.  &  BL 
410,  120  Eng.  Reprint,  153,  4  Jur.  N.  S. 
848,  6  Week.  Rep.  687,  28  L.  J.  Q.  B.  N. 
S.  79,  it  was  held  that  putting  the 
goods  into  the  consignee's  possession, 
against  his  wishes  and  without  his 
knowledge,  did  not  terminate  the  right 
of  stoppage  in  transitu,  but  that  a  sub- 
sequent consent  to  hold  the  same  did 
constitute  a  delivery  and  acceptance 
sufficient  to  cut  off  the  vendor's  right 
of  stoppage.  And  that  the  insolvent 
consignee  not  only  should,  but  is 
bound  to,  reject  purchased  goods,  see 
Booker  &  Co.  v.  Milne  (1870)  9  Sc» 
Sess.  Cas.  3d  series,  314. 

And  a  delivery  terminating  the  right 
of  stoppage  in  transit  is  not  affected 
by  the  fact  that  the  carrier  subse- 
quently takes  possession  of  the  ship- 
ment in  an  effort  to  reinstate  its  lien 
for  shipment.  Re  Dancy  Hardware  & 
Furniture  Co.  (1912)  198  Fed.  336,  af- 
firmed without  opinion  in  (1918)  119 
C.  C.  A.  276,  201  Fed.  1023,  holding 
that  the  attempt  of  a  carrier  to  rein- 
state its  lien  was  not  an  exercise  of 
the  right  of  stoppage  in  transitu  which 
inured  to  the  benefit  of  the  seller. 

Nor  does  it  affect  the  case  that  the 
consignor  elected  to  exercise  his  right 
of  stoppage  in  transitu  before  actual 
delivery  to  the  consignee  or  lawful  de- 
mand therefor,  provided  such  election 
was  not  communicated  to  the  carrier 
in  time  to  be  communicated  to  the 
point  of  destination  prior  to  such  de* 
livery  or  demand  therefor.  Re  White 
(1913)  205  Fed.  393. 
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9.  Aashlpiyieitf  hy  vemdee. 

Under  the  rule  that  actual  delivery 
teraiiiuiPteB  tlie  transitu  s,  it  is  held  that 
by  a  reshipment  from  the  point  to 
which  iitke  ^oods  were  originally  con- 
sighedy  under  the  orders  of  the  con- 
aignee,  the  transitas  is  ended  and  the 
right  of  the  consignor  to  stop  the 
goods  terminated.  Re  W.  A.  Paterson 
Co.  (1911)  84  L.R.A.(N.S.)  31,  108 
€.  C.  A.  493, 186  Fed.  629;  The  Natchez 
(1887)  31  Fed.  616;  E.  &  6.  Brooke 
Iron  Ck).  v.  O'Brien  (1883)  135  Mass. 
442;  Norfolk  Hardwood  Ck>.  y.  New 
York  C.  &  H.  R.  R.  Co.  (1909)  202 
Masa  160,  88  N.  E.  664;  j&tna  Nat. 
Bank  y.  Union  P.  R.  Co.  (1897)  69  Mo. 
App.  246;  A.  J.  Neimeyer  Lumber  Co. 
y.  Burlington  ft  M.  Riyer  R.  Co.  (1898) 
64  Neb.  321,  40  L.R.A.  534,  74  N.  W. 
«70;  Eaton  y.  Cook  (1869)  32  Vt.  58; 
Mollison  y.  Lockhart  (1891)  30  N.  B. 
398. 

But  under  this  rule  an  order  for  a 
delivery  of  goods  to  a  party  other 
than  the  consignee  does  not  constitute 
a  reshipment  from  the  point  of  orig- 
inal deliyery,  where  the  consignee  and 
such  third  party  are  both  within  the 
original  destination,  and  the  goods 
are  still  being  held  by  the  carrier,  as 
such,  for  the  purpose  of  completing 
the  original  transportation.  Lewis  y. 
Sharyey  (1894)  68  Minn.  464,  59  N.  W. 
1096.  However,  it  has  been  held  that, 
where  the  vendee  directs  the  vendor 
to  ship  the  goods  to  a  third  party  in 
the  vendee's  name  as  consignor,  there 
is  a  clear  and  unmietakable  exercise 
of  dominion  and  ownership  on  the  part 
of  the  vendee  which  is  recognized  by 
the  vendor's  compliance  with  the  re- 
quest, so  as  to  terminate  his  right  of 
stoppage  in  transitu.  Treadwell  v. 
Aydlett  (1872)  9  Heisk.  (Tesin.)  388; 
Eaton  V.  Cook  (1859)  32  Vt  58. 

8.  Shipment  intercepted. 

According  to  some  authorities  the 
transitus  ceaaes  and  the  right  of  stop- 
page terminates  wh^i  the  vendee  in- 
tercepts the  shipment  before  it  reaches 
its  original, destination,  and  lawfully 
and  actually  obtains  possession  there- 
of. 

Kentucky.— Secomb  v.  Nutt  (1853) 


14  B.  Mon.  324;  Wood  v.  Yeiitman 
(1854)  15  B.  Mon.  270. 

Montana.— Walsh  v.  Blakely  (1886) 
6  Mont  194,  9  Pac.  809. 

New  York.  —  Stevens  v.  Wheeler 
(1858)  27  Barb.  668. 

Pennajrlvania. — Cabeen  v.  Campbell 
(1858)  30  Pa.  254. 

Texas.— Halff  v.  Allyn  (1883)  60 
Tex.  278. 

England.  —  Mills  v.  Ball  (1801)  2 
Bos.  &  P.  457,  126  Eng.  Reprint,  1382, 

5  Revised  Rep.  658 ;  Jackson  v.  Nichol 
(1889)  6  Ring.  N.  C.  508,  132  Eng.  Re- 
print, 1195,  8  L.  J.  C.  P.  N.  S.  294,  7 
Scott,  577;  Jones  v.  Jones  (1841)  8 
Mees.  &  W.  431,  151  Eng.  Reprint, 
1107,  10  L.  J.  Exch.  N.  S.  481;  White- 
head v.  Anderson  (1842)  9  Mees.  &  W. 
518,  152  Eng.  Beiurint,  219,  11  L.  J. 
Exch.  N.  S.  157;  Cooper  v.  Bell  (1865) 
8  Hurlst  &  C.  722,  159  Eng.  Reprint, 
715, 34  L.  J.  Exch.  N.  S.  161, 12  L.  T.  N. 
8.  466;  Reddall  v.  Union  Castle  Mail  S. 
S.  Co.  (1914)  112  L.  T.  N.  S.  910,  84 
L.  J.  K.  B.  N.  S.  see,  20  C<mi.  Cas.  86. 

Canada. — Couture  v.  McKay  (1889) 

6  Manitoba  L.  R.  278. 
See  also  infra,  III.  a,  2. 

This  is  especially  true  where  the 
consignee  takes  possession  through 
an  agent  with  the  consent  of  the  con- 
signor. Muskegon  Booming  Co.  v.  Un- 
derbill (1880)  43  Mich.  629,  5  N.  W. 
1073. 

So  it  has  been  held  that  the  shipment 
need  not  reach  the  consignee's  place 
of  abode»  it  bmng  sufficient  to  termin- 
ate transit  and  the  right  of  the  yen- 
dor  to  stop  the  goods  that  the  con- 
signee has  gained  possession  or  exer- 
cieed  some  act  of  ownership,  previous 
to  their  reaching  such  place  of  abode. 
Wright  v.  Lawes  (1801)  4  Esp.  (Eng.) 
82. 

Also  in  some  instances  controlling 
statutes  have  been  enacted.  For  in- 
stance, by  the  express  terms  of  the 
Sale  of  (Soods  Act  (66  &  57  Vict.  chap. 
71,  §  45,  subd.  2),  if  the  buyer  or  his 
agent  obtains  delivery  of  the  goods 
before  their  arrival  at  the  point  of 
destination,  the  transit  is  at  an  end. 
See  Mechan  &  Son  v.  North  Eastern  R. 
Co.  (1911)  48  Scot.  L.  R.  987,  which 
quotes  and  construes  the  act. 
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h.  Kind  of  deUvery  neoeMary. 
1.  QeneraUy. 

As  the  above-stated  general  rule  in- 
dicates»  one  of  the  great  elements  to  be 
considered  in  answering  the  question 
under  consideration  is,  What  consti- 
tutes delivery?  for,  as  that  rule 
states,  delivery  to  the  vendee  termin- 
ates the  vendor's  right  of  stoppage  in 
transitu.  Then,  of  course,  arises  the 
question  what  constitutes  delivery. 
Upon  this  phase  of  the  subject,  the  ma- 
jority of  the  courts  maintain  that  de- 
livery, either  actual  or  constructive, 
is  sufficient  to  cut  off  the  vendor's 
right  of  stoppage,  but  a  few  maintain 
that  actual  manual  delivery  and  pos- 
session are  necessary. 

2.  ConatrucMve  delivery  sufficient, 
(a)   Bute  stated, 

.The  decided  weight  of  authority  is 
to  the  effect  that  the  right  of  stoppage 
in  transitu  continues  during  the  tran- 
situs,  or,  9LS  otherwise  expressed,  until 
the  goods  are  delivered  to  the  buyer,  or 
possession,  actual  or  constructive,  is 
taken  by  him  at  the  point  of  destina- 
tion ;  in  other  words,  that  constructive 
possession  by  the  consignee  is  suffi- 
cient to  terminate  the  consignor's  right 
of  stoppage  in  transitu.  The  following 
cases  support  this  rule: 

United  States.  —  Sheppard  v.  New- 
hall  (1893)  4  C.  C.  A.  352,  7  U.  S.  App. 
544,  54  Fed.  806 ;  Re  New  York  House 
Furnishing  Goods  Co.  (1909)  95  C.  C. 
A.  140,  169  Fed.  612;  Ryberg  v.  Snell 
(1809)  2  Wash.  G.  C.  403,  Fed.  Gas.  No. 
12,190;  Bumham  v.  Winsor  (1848) 
Fed.  Gas.  No.  2,180;  Biggs  v.  Barry 
(1855)  2  Gurt.  G.  G.  259,  Fed.  Gas.  No. 
1,402;  Audenried  v.  Randall  (1868)  8 
Cliff.  99,  Fed.  Gas.  No.  644;  Blum  T. 
The  Caddo  (1870)  1  Woods,  64,  Fed. 
Gas.  No.  1,573;  Parker  v.  Byrnes 
(1871)  1  Low.  Dec.  539,  Fed.  Gas.  No. 
10,728;  Re  Foot  (1874)  11  Blatchf. 
530,  Fed.  Gas.  No.  4,907;  Re  Beams 
(1878)  18  Nat  Bankr.  Reg.  500,  Fed. 
Gas.  No.  1,191;  The  E.  H.  Pray  (li885) 
27  Fed.  474;  Re  M«  Burke  &  Go.  (1905) 
140  Fed.  971;  Re  Talbot  (1911)  185 
Fed.  986;  Willis  v.  Glenwoed  Cotton 
Mills  (1912)  200  Fed.  801;  Re  J.  F. 
Growe  Constr.  Go.  (1919)  256  Fed.  907. 


AlabaflUL— Loeb  v.  Peters  (1879)  €8 
Ala.  243,  35  Am.  Rep.  17;  Waif  v. 
Shepherd  (1893)  103  Ala.  241,  15  So. 
519;  Bayonne  Knife  Go.  v.  Umben- 
hauer  (1894)  107  Ala.  496,  54  Am.  St 
Rep.  114,  18  So.  175. 

California.  —  Markwald  v.  Their 
Creditors  (1857)  7  Cal.  213;  Blackman 
V.  Pierce  (1863)  23  Gal.  508;  Jones  t. 
Earl  (1869)  37  Cal.  630,  99  Am.  Dec. 
338. 

Colorado,    —    Weber    v.    Baessler 

(1893)  3  Colo.  App.  459,  34  Pac.  261. 
Connecticut  —  Woodruff  v.  Noyee 

(1843)  15  Conn.  335;  Aguirre  v.  Par- 
melee  (1853)  22  Conn.  473. 

Dakota.  —  Powell  v.  McKechnie 
(1884)  3  Dak.  319,  19  N.  W.  410. 

Hawaii.— Green  v.  Janion  (1861)  2 
Haw.  428. 

Illimois.— Lake  Shore  &  M.  S.  R.  Co. 
T.  National  Live  Stock  Bank  (1895)  69 
111.  App.  451,  reversed  in  (1899)  178 
111.  506,  53  N.  E.  326. 

Indiana.  —  Rogers  v.  Schneider 
(1895)  18  Ind.  App.  23,  41  N.  E.  71. 

Iowa. — Cox  V.  Bums  (1855)  1  Iowa. 
64;  O'Neil  v.  Garrett  (1858)  6  Iowa, 
480;  Alsberg  v.  Latta  (1870)  30  Iowa, 
442;  McFetridge  v.  Piper  (1875)  40 
Iowa,  627;  Glapp  Bros.  &  Go.  v.  Peck 
(1880)  55  Iowa,  270,  7  N.  W.  270. 

Kansas. — Rucker  v.  Donovan  (1874) 

13  Kan.  251,  19  Am.  Rep.  84;  A.  B. 
Symns  &  Go.  v.  Wmu  Schotten  &  Co. 
(1886)  35  Kan.  310,  10  Pac.  828. 

Kentucky. — Secomb  v.  Nutt   (1853) 

14  B.  Mon.  324;  Wood  v.  Yeatman 
(1854)  15  B.  Mon.  270;  Lane  v.  Robin- 
son   (1857)    18  B.   Mon.   623. 

Louisiana. — ^Hepp  v.  Glover  (1840) 

15  La.  461,  35  Am.  Dec.  206 ;  Blum  v. 
Marks  (1869)  21  La.  Ann.  268,  99  Am. 
Dec.  725. 

Massachusetts. — ^Rowley  v.  Bigelow 
(1832)  12  Pick.  307,  23  Am.  Dec.  607; 
Stanton  v.  Eager  (1835)  16  Pick.  467; 
Brewer  Lumber  Co.  v.  Boston  &  A.  R. 
Go.  (1901)  179  Mass.  228,  54  L.R.A. 
435,  88  Am.  St.  Rep.  375,  60  N.  E.  548; 
Norfolk  Hardwood  Co.  v.  New  York  C. 
A  H.  R.  R.  Co.  (1909)  202  Mass.  160, 
88  N.  E.  664;  CoLEMAN  v.  New  York, 
N.  H.  &  H.  R.  Co.  (reported  herewith) 
ante,  1366. 

Minnesota.    —    Lewis    v.    Sharvey 

(1894)  58  Minn.  464,  59  N.  W.  1096. 
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Mississippi.  —  Langstaff  T.  Stix 
(1886)  64  Miss.  171,  60  Am.  Rep.  49,  1 
So.  97. 

Nebraska. — United  States  Wind  En- 
gine &  Pump  Co.  V.  Oliver  (1884)  16 
Neb.  612,  21  N.  W.  468;  Schuster  v. 
Carson  (1890)  28  Neb.  612,  44  N.  W. 
734. 

Nevada.  —  More  v.  Lptt  (1878)  13 
Nev.  376. 

New  Hampsliire.  —  Atkins  v.  Colby 

(1849)  20  N.  H.  154;  Reynolds  v.  Bos- 
ton  &  M.  R.  Ck>.  (1862)  43  N.  H.  580; 
Inslee  v.  Lane  (1876)  57  N.  H.  454; 
Hall  V.  Dimond  (1885)  63  N.  H.  565,  3 
Atl.  423. 

New  York.  —  Covell  v.  Hitchcock 
(1840)  23  Wend.  611;  Mottram  v.  Hey- 
er  (1845)  1  Denio,  483,  affirmed  (1846) 
5  Denio,  629;  Harris  v.  Pratt  (1858) 
17  N.  Y.  249,  affirming  (1857)  6  Duer, 
606;  Gass  v.  Southern  P.  Co.  (1912) 
152  App.  Div.  412,  137  N.  Y.  Supp. 
261;  Stevens  v.  Wheeler  (1858)  27 
Barb.  658;  Holbrook  v.  Vose  (1860)  6 
Bosw.  76;  Clark  v.  Lynch  (1871)  4 
Daly,  83. 

North  Carolina.  —  Farrell  v.  Rich- 
mond &  D.  R.  Co.  (1889)  102  N.  C.  390. 
3  L.R.A.  647,  11  Am.  St.  Rep.  760,  9 
S.  £.  302;  Williams  v.  Hodges  (1893) 
113  N.  C.  36,  18  S.  E.  83. 

Pennsylvania*  —  Bolin  v.  Huffnagle 
(1828)  1  Rawle,  9;  Donath  v.  Broom- 
head  (1847)  7  Pa.  301;  Hays  v.  Mouille 

(1850)  14  Pa.  48;  Cabeen  v.  Campbell 
(1858)  30  Pa.  254;  Bender  &  Co.  v. 
Bowman  (1868)  2  Pearson,  517; 
Thompson  v.  Stewart  (1870)  7  Phila. 
187;  Eastern  Lumber  Co.  v.  Gill 
(1891)  9  Pa.  Co.  Ct.  630. 

South  Carolina. — Frazer  v.  Hilliard 
(1847)  33  S.  C.  L.  (2  Strobh.)  309. 

Tennessee. — 'Boyd  v.  Mosely  (1853) 
2  Swan,  661;  Treadwell  v.  Aydlett 
(1872)  9  Heisk.  888. 

Texas. — Chandler  v.  Fulton  (1858) 
10  Tex.  2,  60  Am.  Dec.  188 ;  Condict  v. 
Rosenfield  (1871)  36  Tex.  28;  Halff  v. 
Allyn  (1883)  60  Tex.  278;  Harris  v. 
Tenney  (1892)  85  Tex.  254,  34  Am. 
St.  Rep.  796,  20  S.  W.  82 ;  St.  Louie,  B. 
A  M.  R.  Co.  V.  McDavitt  Eros.  (1914) 
—  Tex.  Civ.  App.  — ,  166  S.  W.  5. 

Vermont^— Sawyer  v.  JosKn  (1848) 
20  Vt.  172,  49  Am.  Rep.  768;  Guilford 


V.  Smith  (1858)  30  Vt.  49;  Kitchen  v. 
Spear  (1858)  30  Vt.  545. 

Wisc<»isin«  —  Hoover  v.  Tibbets 
(1860)  13  Wis.  80;  Jeffria  v.  Fitchburg 
R.  Co.  (1896)  93  Wis.  250,  33  L.R.A. 
351,  57  Am.  St.  Rep.  919,  67  N.  W.  424. 

England.  —  Northey  v.  Field  (1797) 
2  Esp.  613;  Mills  v.  Ball  (1801)  2  Bos. 
&  P.  457,  126  Eng.  Reprint,  1382,  5 
Revised  Rep.  663 ;  Foster  v.  Frampton 
(1826)  6  Barn.  &  C.  107,  108  Eng.  Re- 
print, 392,  9  Dowl.  &  R.  108,  2  Car.  & 
P.  469,  5  L.  J.  K.  B.  71,  30  Revised  Rep. 
255;  Allan  v.  Gripper  (1832)  2  Cromp: 
ft  J.  218,  149  Eng.  Reprint,  94,  1  L.  J. 
Exch.  N.  S.  71,  2  Tyrw.  217;  Jackson 
V.  Nichol  (1839)  5  Ring.  N.  C.  508,  132 
Eng.  Reprint,  1195,  8  L.  J.  C.  P.  N.  S. 
294,  7  Seott,  577;  Whitehead  V.  Ander- 
son  (1842)  9  Mees.  &  W.  518,  152  Eng. 
Reprint,  219,  11  L.  J.  Exch.  N.  S.  157 ; 
Lackington  v.  Atherton  (1844)  8  Jur. 
407,  7  Mann,  ft  G.  360,  135  Eng.  Re- 
print, 151,  13  L.  J.  C.  P.  N.  S.  140,  8 
Scott,  N.  R.  38;  VanCasteel  v.  Booker 
(1848)  2  Exch.  691,  154  Eng.  Reprint, 
668,  18  L.  J.  Exch.  N.  S.  9;  Smith  v. 
Hudson  (1865)  6  Best  ft  S.  431,  122 
Eng.  Reprint,  1264,  34  L.  J.  Q.  B.  N.  S. 
145,  12  L.  T.  N.  S.  377,  11  Jur.  N,  S. 
622, 18  Week.  Rep.  683 ;  Bolton  v.  Lan- 
cashire ft  Y.  R.  Co.  (1866)  L.  R.  1  C.  P. 
431,  12  Jur.  N.  S.  317,  35  L.  J.  C.  P.  N. 
S.  137,  13  L.  T.  N.  S.  764,  14  Week. 
Rep.  430;  Schotsmans  v.  Lancashire  ft 
Y.  R.  Co.  (1867)  L.  R.  2  Ch.  332,  36 
Lw  J.  Ch.  N.  S.  361,  16  L.  T.  N.  S.  189, 
15  Week.  R^.  538;  Coventry  v.  Glad- 
stone (1868)  L.  R.  6  Eq.  44,  37  L.  J. 
Ch.  N.  S.  492,  16  Week.  Rep.  887 ;  Era- 
ser V.  Witt  (1868)  L.  R.  7  Eq.  64,  17 
Week.  Rep.  92,  19  L.  T.  N.  S.  440;  Ex 
parte  Gouda  (1872)  20  Week.  Rep.  981; 
Ex  parte  Catling  (1873)  29  L.  T.  N.  S. 
431;  Ex  parte  Gibbes  (1875)*  L.  R.  1 
Ch.  Div.  101,  24  Week.  Rep.  298,  45 
L.  J.  Bankr.  N.  S.  10,  33  L.  T.  N.  S. 
479;  Ex  parte  Cooper  (1879)  L.  R.  11 
Ch.  Div.  68,  48  L.  J.  Bankr.  N.  S.  49, 
40  L.  T.  N.  S.  105,  27  Week.  Rep.  518 ; 
Ex  parte  Rosevear  China  Clay  Co. 
(1879)  L.  R.  11  Ch.  Div.  560,  48  L.  J. 
Bankr.  N.  S.  100,  40  L.  T.  N.  S.  780,  27 
Week.  Rep.  591;  Kendall  v.  Marshall 
(1883)  L.  R.  11  Q.  B.  Div.  356,  31 
Week.  Rep.  597,  52  L.  J.  Q.  B.  N.  S.  813, 
48  L.  T.  N.  S.  951;  Bethell  v.  Clark 
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(1888)  L.  R.  20  Q.  B.  Div.  616,  57  L.  J. 
Q.  B.  N.  S.  302,  6  Asp.  Mar.  L.  Gas. 
346,  69  L.  T.  N.  S.  808,  36  Week.  Rep. 
611,  affirming  (1887)  L.  R.  19  Q.  B. 
Div.  663,  57  L.  T.  N.  S.  627,  36  Week. 
Rep.  185. 

Canada.— Burr  v.  Wilson  (1855)  13 
U.  G.  C.  P.  478;  Lewis  v.  Mason  (1876) 
36  U.  C.  Q.  B.  590;  Wiley  v.  Smith 
(1877)  1  Ont.  App.  Rep.  179,  affirmed 
in  (1877)  2  Can.  S.  C.  1;  Wilds  v. 
Smith  (1877)  2  Ont.  App.  Rep.  8,  re« 
versing  (1877)  41  U.  C.  Q.  B.  136;  Mc- 
Lean V.  Breithaupt  (1884)  12  Ont.  App. 
Rep.  383;  Anderson  v.  Fish  (1888)  16 
Ont.  Rep.  476,  affirmed  on  opinion  be- 
low  in  (1890)  17  Ont.  App.  Rep.  28; 
Couture  v.  McKay  (1889)  6  Manitoba 
L.  R.  273;  Mollison  v.  Lockhart  (1891) 
30  N.  B.  398. 

Ireland. — Orr  v.  Murdock  (1851)  2 
Ir.  C.  L.  Rep.  9. 

Scottand.) — Meehaa  &  Son  v.  North 
Eastern  R.  Co.  (1911)  48  Scot  L.  R. 
987. 

For  a  discussion  of  what  is  meant 
by  the  term  "constmetive  delivery,^'  as 
used  in  this  rule,  see  Kendall  v.  Mar- 
shall (1883)  L.  R.  11  Q.  B.  Div.  (Eng.) 
356^  31  Week.  Rep.  697,  52  L.  J.  Q.  B. 
N.  S.  813,  48  L.  T.  N.  8.  961,  as  quoted 
supra,  L 

(h)  Application  of  fut^,- 

(1)  '^DeoUnation**    governed   5|r   inten* 
tion  of  parties. 

Under  the  rule  that  actual  or  con- 
structive delivery  is  sufficient  to  ter- 
minate the  right  of  stoppage  in  tran- 
situ, the  destination  of  the  goods  Is 
that  contemplated  by  the  contract  of 
sale^  or  understood  between  the  con- 
signor and  the  consignee  at  the  time 
of  the  shipment,  so  that,  generally 
speaking,  the  right  of  stoppage  does 
not  terminate  before  the  goods  reach 
that  point 

United  States.— Re  M.  Burke  &  Co. 
(1905)  140  Fed.  971;  Biggs  v.  Barry 
(1856)  2  Curt  C.  C.  259,  Fed.  Cas.  Na 
1,402. 

Malneu— Johnson  v.  Bveleth  (1899) 
93  Me.  306,  48  L.R.A.  50,  45  Atl.  85. 

MasaachusettBy — ^Mohr  v.  Boston  ft 
A.  R.  Co.  (1870)  106  Mass.  67. 

Michigaa.— White  v.  Mitchell  (1878) 
38  Mich.  390. 


MiiuMseta.  —  Lewis  v.  Sharvey 
(1894)  58  Minn.  464,  59  N.  W.  1096. 

Missouri.— O'Neal  v.  Day  (1893)  53 
Mo.  App.  139. 

New  York.  —  Covell  v.  Hitchcock 
(1840)  23  Wend.  611. 

Texas.  —  Halff  v.  Allyn  (1883)  60 
Tex.  278. 

V^raMMit — Sawyer  v.  Joslin  (1848) 

20  Vt.  172,  49  Am.  Rep.  768. 
England.  —  Mills  v.  Ball  (1801)  2 

Bos.  ft  P.  457,  126  Eng.  Reprint  1382, 
6  Revised  Rep.  663;  Coates  v.  Railton 
(1827)  6  Bam.  &  C.  422,  108  Eng.  Re- 
print 607,  9  Dowl.  &  R.  693,  6  L.  J.  E. 
B.  209,  30  Revised  Rep.  386;  Morley  v. 
Hay  (1828)  7  L.  J.  K.  B.  104,  8  Mann, 
ft  R.  696;  Allan  v.  Gripper  (1882)  2 
Cromp.  ft  J.  218,  149  Eng.  Reprint  94, 
1  L.  J.  Exch.  N.  S.  71,  2  Tyrw.  217; 
Straker  v.  Ewing  (1866)  84  Beav.  147, 
56  Eng.  Reprint  690,  11  Jur.  N.  S. 
127,  11  L.  T.  N.  S.  688,  13  Week.  Rep. 
286;  Smith  v.  Hudson  (1866)  6  Best  ft 
S.  431, 122  Eng.  Reprint  1264,  84  L.  J. 
Q.  B.  N.  S.  146,  12  L.  T.  N.  S.  377,  11 
Jur.  N.  S.  622,  13  Week.  Rep.  683; 
Fraser  v.  Witt  (1868)  L.  R.  7  Eq.  64. 
17  Week.  Rep.  92,  19  L.  T.  N.  S.  440; 
Rodger  v.  Comptoir  D'Escompte  de 
Paris  (1869)  L.  R.  2  P.  C.  393,  6  Mooi* 
P.  C.  C.  N.  S.  538, 16  Eng.  Reprint  618, 

21  L.  T.  N.  S.  33,  17  Week.  Rep.  468, 
38  L.  J.  P.  C.  N.  S.  30;  Ex  parte  Cat- 
ling (1873)  29  L.  T.  N.  S.  431 ;  Ex  parte 
Gibbes  (1875)  L.  R.  1  Ch.  Div.  101,  24 
Week.  Rep.  298,  45  L.  J.  Bankr.  N.  S. 
10,  33  L.  T.  N.  S.  479;  Ex  parte  Watson 
(1877)  L.  R.  5  Ch.  Div.  35,  25  Week. 
Rep.  489,  46  L.  J.  Bankr.  N.  S.  97,  36 
L.  T.  N.  S.  75. 

Canada.  —  Mollison  T.  Lockhart 
(1891)  80  N.  B.  398. 

Scotland.  —  Reid  v.  Snowball  Co. 
(1905)  7  F.  (Scot  Ct  Sess.)  35,  as 
set  out  in  3  Butterworths'  Ten  Years' 
Dig.  col.  350 ;  Mechan  ft  Sona  v.  North 
Eastern  R.  Co.  (1911)  48  Scot  L.  R. 
987. 

In  Re  M.  Burke  ft  Co.  (1905)  140 
Fed.  971,  it  was  held  that  where  goods 
were  shipped  to  a  store  at  a  given  ad- 
dress, but  such  store  was  closed  when 
they  arrived,  and  the  carting  company 
retained  them  in  its  possession,  the 
goods  were  still  in  transit  so  as  to 
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esable  the  consignor  to  exercise  his 
right  of  stoppage  in  transitu. 

In  Re  Arctic  Stores  (1919)  258  Fed. 
688»  it  was  held  that  delivery  on  a 
specified  railroad  siding,  as  provided 
by  the  bill  of  lading,  constituted  a  de- 
livery and  terminated  the  right  of 
stoppage  in  transitu. 

In  Biggs  V.  Barry  (1855)  2  Curt.  C. 
C.  259,  Fed.  Cae.  No.  1,402,  it  was  held 
that  delivery  of  goods  to  forwarding 
agents  employed  by  the  buyer,  to  hold 
subject  to  the  further  orders  of  the 
buyer,  was  in  legal  effect  a  delivery 
which  terminated  the  vendor's  right  of 
stoppage  in  transitu. 

In  White  v.  Mitchell  (1878)  38  Mich. 
390,  it  was  held  that  goods  were  still 
in  transit,  although  they  had  been 
placed  in  the  hands  of  a  local  carrier 
to  be  delivered  to  the  consignee's 
store,  the  delivery  man  not  being  an 
agent  of  the  consignee. 

In  Covell  V.  Hitchcock  (1840)  23 
Wend.  (N.  Y.)  611,  it  was  held  that  the 
deposit  of  goods  by  the  carrier  in  a 
public  warehouse  did  not* terminate 
the  transitus,  where  such  warehouse 
was  merely  an  intermediate  point  be- 
tween the  place  of  sale  and  the  desti- 
nation of  goods. 

In  Sawyer  v.  Joslin  (1848)  20  Vt 
172,  49  Am.  Dec.  768,  it  was  held  that 
a  wharf  i  mile  from  the  consignee's 
place  of  business  was  the  point  con- 
templated by  the  parties. 

In  Mechan  &  Sons  v.  North  Eastern 
R.  Co.  (Scot)  supra,  it  was  held  that 
the  point  of  delivery  to  a  local  cart- 
man  was  not  the  point  of  delivery  con- 
templated by  the  parties,  the  contract 
having  called  for  delivery  at  the 
vendee's  place  of  business. 

(9)  Currier  hoidinff  as  mieh* 

The  mere  arrival  at  or  on  the  prem- 
ises of  the  carrier  at  the  point  of  des- 
tination does  not  terminate  the  trans- 
portation and  the  right  of  stoppage  in 
transitu,  for  '^transit"  includes  not 
only  carriage  of  goods  to  destination, 
but  delivery  there  according  to  the 
terms  of  the  contract. 

United  States.  —  Re  J.  F.  Growe 
Constr.  Co.  (1919)  256  Fed.  907. 

ATkansas. — Mason  v.  Wilson  (1884) 
48  Ark.  172. 


Indiana.  —  Rogers  v.  Schneider 
(1895)13  Ind.  App.  23,  41  N.  E.  71. 

Iowa. — McFetridge  v.  Piper  (1875) 
40  Iowa,  627;  Greve  &  Co.  v.  Dunham 
(1882)  60  Iowa,  108,  14  N.  W.  130. 

Massachusetts.  —  Naylor  v.  Dennis 
(1829)  8  Pick.  198,  19  Am.  Dec.  319; 
Seymour  v.  Newton  (1870)  105  Mass. 
272;  Durgy  Cement  &  Umber  Co.  v. 
O'Brien  (1877)  123  Mass.  12. 

Missouri.— O'Neal  v.  Day  (1893)  53 
Mo.  App.  189. 

England.— Hoist  v.  Pownall  (1794) 
1  Esp.  240;  Heinekey  v.  Earle  (1857) 
8  El.  &  Bl.  410,  120  Eng.  Repnnt,  153, 
28  L.  J.  Q.  B.  N.  S.  79,  4  Jur.  N.  S. 
848,  6  Week.  Rep.  687. 

Canada.   —   Mollison   v.    Lockhart 

(1871)  30  N.  B.  398. 

And  when  goods  arrive  at  the  des* 
tldation  contemplated  by  the  parties, 
an  order  for  delivery  at  a  particular 
warehouse  or  point  within  the  original 
destination  does  not  constitute  a  cop- 
struetive  possession  sufficient  to  end 
the  right  of  stoppage  in  transitu,  at 
least,  where  the  carrier  is  still  holding 
the  goods  as  such.  Lewis  v.  Sharvey 
(1894)  58  Minn.  464,  59  N.  W.  1096. 

And  the  fact  that  a  vendee  has  been 
accustomed  to  receive  his  freight  at  a 
certain  depot  or  wharf  does  not  consti- 
tute li^re.  arrival  there  of  a  par- 
ticular consignment  of  goods  a  deliv- 
ery thereof,  so  as  to  terminate  the 
vendor's  right  of  stoppage  in  transitu. 
Seymour  v.  Newton  (1870)  106  Mass. 
272;  James  v.  GriiHn  (1837)  2  Mees.  & 
W.  623,  150  Eng.  Reprint,  906,  6  L.  J. 
Exch.  N.  S.  241.  And  this,  even  though 
the  carrier  promised  the  consignee  or 
his  assignee  to  deliver  the  goods  as 
soon  as  it  could  get  at  them.  Coventry 
V.  Gladstone  (1868)  L.  R.  6  Eq.  (Eng.) 
44,  37  L.  J.  Ch.  N.  S.  492, 16  Week.  Rep. 
837.     However^  in  Ex  parte   Grouda 

(1872)  20  Week.  Rep.  (Eng.)  981,  it 
was  held  that  arrival  at  the  general 
point  of  destination,  together  with  no- 
tice by  liie  carrier  to  the  consignee 
that  the  goods  had  so  arrived,  consti- 
tuted a  constructive  delivery  sufflcient 
to  terminate  the  consignor's  right  of 
stoppage  in  transitu. 

Nor  does  the  mere  fact  that  the 
goods  shipped  under  a  bill  of  lading 
making  them  deliverable  to  the  con- 
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signee,  or  his  order,  terminate  the 
right  of  stoppage  in  transitu  upon 
their  arrival  at  the  point  of  destina- 
tion, since  such  fact  does  not  destroy 
the  carrier's  relation  as  such,  or  make 
it  the  agent  of  the  consignee.  Brind- 
ley  &  Co.  V.  Cilgwyn  Slate  Co.  (1885) 
65  L.  J.  Q.  B.  N.  S.  (Eng.)  67. 

So,  it  has  been  held  that  the  fact 
that  the  vendee  had  his  bill  of  lading 
stamped  "Canceled  by  delivery"  did 
not  terminate  the  vendor's  right  of 
stoppage  in  transitu,  where  the  vendee 
immediately  inspected  the  goods,  re- 
fused to  accept  them,  and  had  the  in- 
dorsement canceled,  and  left  the  goods 
in  the  carrier's  possession,  the  theory 
being  that  the  acts  of  the  vendee  con- 
stituted one  connected  transaction,  so 
that  there  was  no  delivery  and  accept- 
ance. Northern  Grain  Co.  v.  Wiffler 
(reported  herewith)  ante,  18 tO. 

In  Harding  P^er  Co.  v.  Allen 
(1886)  65  Wta.  576,  27  N.  W.  829,  it 
was  held  that  it  was  not  conclusively 
shown  that  goods  had  been  so  deliv- 
ered as  to  terminate  the  vendor's 
right  of  stoppage  in  transitu,  by  evi- 
dence tending  to  show  that  they  had 
arrived  at  their  destination,  that  the 
consignee  had  been  notified  by  the  car- 
rier of  their  arrival,  and  had  requested 
that  they  be  taken  away  under  penalty, 
for  failure^  that  they  be  stored  at  the 
consignee's  expense,  to  which  request 
no  attention  was  paid. 

So,  it  has  been  held  that  a  tender  by 
the  carrier  and  a  refusal  by  the 
vendee  to  accept  do  not  constitute  a 
delivery  sufficient  to  terminate  the 
vendor's  right  of  stoppage  in  transitu. 
Eahnweiler  v.  Buck  (1870)  2  Pearson 
(Pa.)  69;  James  v.  Griffin  (1837)  2 
Mees.  &  W.  628,  150  Eng.  Reprint,  906, 
6  L.  J.  Oh.  N.  S.  241. 

And  in  Massachusetts  it  has  been 
held  that  arrival  at  the  point  of  des- 
tination, together  with  notice  thereof 
to  the  consignee,  payment  of  the 
freight  charges  by  him  up  to  a  certain 
time,  and  his  subsequent  taking  of 
samples,  makes  the  question  of  con- 
structive delivery  and  the  dependent 
right  of  stoppage  in  transitu  one  of 
fact,  and,  upon  all  the  evidence,  for  the 
jury,  no  definite  acceptance  or  rejec- 
tion being  shown.    CoLEiiAN  v.  New 


York,  N.  H.  &  H.  R.  Co.   (reported 
herewith)  ante,  1366. 

(S)   Carrier  holding  a«  ttMirehausenunu 

The  great  weight  of  authority  is  to 
the  effect  that  a  consignment  of  goods, 
in  the  absence  of  special  circum- 
stances is  in  the  possession  of  the  car- 
rier, and  therefore  9till  in  transitu  and 
subject  to  stoppage,  as  long  as  the 
goods  are  in  its  custody,  either  as 
such,  or  as  a  warehouseman. 

United  States. — ^Re  New  York  House 
Furnishing  Goods  Co.  (1909)  95  C.  C. 
A.  140, 169  Fed.  612  (right  of  stoppage 
exercised  while  goods  were  in  cars  at 
point  of  destination) :  Audenreid  ▼. 
Randall  (1868)  3  Cliff.  99,  Fed.  Cas. 
No.  644;  Re  Foot  (1874)  11  Blatchf. 
530,  11  Nat.  Bankr.  Reg.  163,  Fed.  Cas. 
No.  4,907. 

Dakota.  —  Powell  v.  McKechnie 
(1884)  8  Dak.  319,  19  N.  W.  410. 

Iowa.— O'Neil  v.  Garrett  (1858)  6 
Iowa,  480;  Alsberg  v.  Latta  (1870)  30 
Iowa,  442 ;  McFetridge  v.  Piper  (1875) 
40  Iowa,  627;  Clapp  Bros.  &  Co.  v. 
Peck  (1880)  55  Iowa,  270,  7  N.  W.  587. 

Kaiu3a& — ^A.  B.  Symns  &  Co.  v.  Wm. 
Schottea  &  Ck).  (1886)  35  Kan.  310,  10 
Pac.  828. 

Maasachaaetts. — ^Brewer  Lumber  Co. 
V.  Boston  &  A.  R.  Co.  (1901)  179  Mass. 
228,  54  L.R.A.  435,  88  Am.  St.  Rep. 
875,  60  N.  £.  548 ;  Norfolk  Hardwood 
Co.  V.  New  York  C.  &  H.  R.  R.  Co. 
(1909)  202  Mass.  160,  88  N.  E.  664. 

Minnesota.  —  Lewis  v.  Sharvey 
(1894)  58  Minn.  464,  59  N.  W.  1096. 

Nebraska.  —  Schuster  v.  Carson 
(1890)  28  Neb.  612,  44  N.  W.  734. 

New  Hampshire. — ^Reynolds  v.  Bos- 
ton &  M.  R.  Ck).  (1862)  43  N.  H.  580; 
Inslee  v.  Lane  (1876)  67  N.  H.  454. 

Ohio.  —  Calahan  v.  Babcock  (1871) 
21  Ohio  St.  281,  8  Am.  Rep.  63; 
Wheeling  4b  L.  E.  R.  Co.  v.  Koontz 
(1899)  61  Ohio  St  551,  76  Am.  St.  Rep. 
435,  56  N.  E.  471. 

Pennaylvanla*  —  Bender  &  Co.  v. 
Bowman  (1868)  2  Pearson,  517. 

Texas.— Halff  v.  AUyn  (1883)  60 
Tex.  278;  Harris  v.  Tenney  (1892)  85 
Tex.  254,  34  Am.  St.  R^.  796,  20  S.  W. 
82;  Tilhnan  v.  Kansas  City  Distilling 
Co.  (1887)  3  Tex.  App.  Civ.  Cas.  (Will- 
son)  349. 
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VenMiit— Kitchen  ▼•  Spear  (1868) 
30  Vt.  645. 

WisconsiiL— Jeffris  v.  Fitchbur^  R. 
Co.  (1896)  98  Wis.  260,  33  L.RA.  861, 
67  Am.  St.  Rep.  919,  67  N.  W.  424. 

Enirlud.  —  Tucker  y.  Humphrey 
(1828)  4  Ring.  616,  180  Eng.  Reprint^ 
866,  1  Moore  &  P.  878»  note,  6  L.  J.  C. 
P.  92;  Bartram  v.  Farebrother  (1828) 
4  Binr  679,  180  Eng.  Reprint,  891,  1 
Moore  &  P.  616,  6  L.  J.  C.  P.  126,  29 
Revised  Rep.  689;  Allan  ▼.  Gripper 
(1882)  2  Cromp.  &  J.  218, 149  Eng.  Re- 
print,  94,  2  Tjrrw.  217,  1  L.  J.  Exch. 
N.  S.  71;  Edwards'v.  Brewer  (1837)  2 
Mees.  &  W.  876, 160  Eng.  Reprint,  802, 
Murph.  &  H.  182,  6  L.  J.  Exch.  N.  S. 
186,  1  Jur.  432;  Whitehead  v.  Ander- 
son (1842).  9  Mees.  &  W.  618, 162  Eng. 
Reprint,  219, 11  L.  J.  Exch.  N.  S.  167; 
Ex  parte  Cooper  (1879)  L.  R.  11  Ch. 
Div.  68,  48  L.  J.  Bankr.  N.  S.  49,  40 
L.  T.  N.  S.  106,  27  Week.  Rep.  618. 

Canada.  —  McLean  v.  Breithaupt 
(1884)  12  Ont.  App.  Rep.  383;  Morgan 
Envelope  Go.  v.  Boustead  (1886)  7  Ont. 
Rep.  697;  Anderson  v.  Fish  (1888)  ^6 
Ont.  Rep.  476,  aflbmed  on  opinion  be- 
low in  (1890)  17  Ont  App.  Rep.  28. 

In  A.  B.  Symns  ft  Co.  v.  Wm.  Schot- 
ten  ft  Co.  (1886)  36  Kan.  310,  10  Pac. 
828,  where  the  railroad  company  had 
removed  the  gooda  to  its  warehouse 
to  await  payment  of  freight  charges 
and  delivery  to  the  vendee,  the  court 
answered  the  contention  that,  because 
the  goods  had  reached  the  point  to 
which  they  were  shipped  and  had  be^i 
placed  in  the  carrier's  warehouse,  the 
transitus  was  at  an  end  and  the  ven- 
dor's right  of  stoppage  extinguished, 
as  follows:  "The  general  rule  is 
that  the  vendor  may  resume  possession 
of  the  goods  at  any  time  before  they 
actually  reach  the  possession  of  the 
vendee.  This  right  continues  in  the 
vendor  not  only  while  the  goods  are 
being  carried  to  the  place  of  consign- 
ment, but  may  be  exercised  at  any  time 
until  delivery  to  the  vendee  or  his 
agent  has  been  completed.  The  un- 
loading of  the  goods  and  the  placing 
of  them  in  the  warehouse  of  the  rail- 
road company  does  not  necessarily  ter- 
minate the  transitus,  nor  put  an  end 
to  the  right  of  stoppage;  so  long  as 
they  remain  in  the  hands  of  the  car- 


rier or  middleman,  as  such,  the  right 
does  not  cease.  There  may  be  cases 
where  the  possession  of  the  carrier 
or  warehouseman,  after  the  final  des- 
tination is  reached,  will,  owing  to  the 
agreement  of  the  parties  or  the  special 
circumstances  of  the  case,  be  regard- 
ed as  the  possession  of  the  vendee, 
and  so  put  an  end  to  the  vendor's 
right  of  stoppage.  But  where  goods 
are  consigned  and  shipped  in  the  or- 
dinary way,  and  the  railroad  company 
which  brings  them  to  the  point  of  de- 
livery, in  performance  of  its  duty  as 
carrier,  unloads  and  places  the  goods 
in  its  warehouse,  awaiting  the  pay- 
ment of  the  freight  charges  before  de- 
livery to  the  vendee,  the  presumption 
will  be  that  the  goods  are  still  in  tran- 
sit, and  that  the  right  of  stoppage  yet 
remains  in  the  vendor.'* 

(4)  Vendee's  agent  er  repreeentaUve. 

See  in&a.  III.,  and  the  several  sub- 
divisions thereof. 

3^  Doctrine  th4Mt  aciwU  deUvery  ie  neces" 

sary. 

Some  cases,  apparently,  take  the 
view  that  actual  delivery  to  and  pos- 
session by  the  consignee  are  essential 
to  a  termination  of  the  vendor's  right 
of  stoppage  in  transitu,  and  that  con- 
structive delivery,  such  aa  to  a  carrier, 
warehouseman,  or  other  intermediary, 
is  not  sufficient. 

niinola.— Delta  Bag  Co.  v.  Keams 
(1904)  112  111.  App.  269;  Bauer  v.  Illi- 
nois C.  R.  Co.  (1912)  176  HI.  App.  346 
(holding  that  the  right  exists  while 
the  goods  are  in  the  hands  of  the 
common  carrier). 

Maine. — Newhall  v.  Vargas  (1836) 
13  Me.  93,  29  Am.  Dec.  489;  Johnson  v. 
Eveleth  (1899)  93  Me.  806,  48  L.R.A. 
60,  46  Atl.  36. 

Maryland*— Thompson  v.  Baltimore 
ft  O.  R.  Co.  (1868)  28  Md.  396. 

Michigan. — ^Kingman  ft  Co.  v.  Peni* 
son  (1891)  84  Mich.  608, 11  L.R.A.  347, 
22  Am.  St.  Rep,  711,  48  N.  W.  26  (hold- 
ing  that  delivery  at  the  consignee's 
store  was  not  sufficient  where  he  was 
not  present  and  did  not  affirmatively 
accept  the  goods). 

MissonrL  —  Estey  v.  Truxel  (1887) 
26  Mo.  App.  238 ;  Scott  Bros.  v.  William 
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B.  Grimes  Dry-Goods  Co.   (1892)   48 
Mo.  App.  521. 

(Hdo.— Calahan  v.  Babcock  (1871) 
21  Ohio  St.  281,  8  Am.  Rep.  63. 

Soath.  Carolina* — ^Parker  v.  Mlver 
(1792)  1  S.  G.  Eq.  (Desauss.)  274,  1 
Am.  Dec.  66G;  Monagrhan  Mills  v.  (^il- 
reath  Mfff.  Co.  (1913)  96  S.  C.  196,  80 
S.  E.  IM  (holding  that  where  goods 
were  delivered  by  the  vendor  to  a  third 
party  to  be  bleaehed  on  account  of  the 
buyer,  the  vendor  could  terminate  the 
transit  while  the  goods  were  in  the 
hands  of  the  intermediate  party). 

England.— Hunter  v.  Beale  (1785)  3 
T.  R.  466,  100  Eng.  Reprint,  680 ;  Ellis 
V.  Hunt  (1789)  3  T.  R.  464,  100  Eng. 
Reprint,  679,  1  Revised  Rep.  743,  23 
Eng.  Rul.  Cas.  416.  The  later  English 
cases  lay  down  a  broader  rule — see 
supra,  II.  b,  2. 

In  Scott  Bros.  v.  William  B.  Grimes 
Dry-Goods  Co.  (Mo.)  supra,  the  court 
said:  "The.  essential  gn>und  of  the 
right  of  lien  is  possiBMrien;  that  of 
stoppage  in  transitu  is  nondelivery  to 
the  sendee.  The  title  of  the  vendor  is 
never  entirely  devested  until  the  goods 
have  eome  into  possession  of  the 
vendee ;  until  ttien,  he  may  retract  the 
intended  delivery  and  stop  the  ioods 
in  transitu.  The  goods  must  be  de* 
livered  to  tke  vendee,  and  be  in  his 
actual  and  abaeinie  ireasession;  they 
need  net,  however,  come  to  his  eor*^ 
poral  touch;  otherwise,  tt«y  ma39  be 
stopped  in  transitu;  .  .  .  TIm  gen- 
eral rule  ie  that  the  right  of  stoppage 
is  gone  when  the  goods  fairly  arrive 
at  their  destination,  so  as  to  give  the 
vendee  the  actual  and  absolute  posses- 
sion of  them.  But  this  right  is  not 
lost  by  constructive 'delivery." 

The  reason  for  this  rule  of  '^actuaP 
possession  is,  of  course,  much  stronger 
where  the  bill  of  lading  provides  for 
actual  possession  at  the  point  of  desti- 
nation. Stubbs  V.  Lund  (1811)  7 
Mato.  453,  5  Am.  Dec.  63. 

And  in  Georgia  the  statutes  declare 
that  the  right  of  stoppage  in  transitu 
exists  while  the  goods  are  in  the  hands 
of  a  carrier  or  middleman  in  transit, 
and  continues  until  the  vendee  obtains 
actual  possession  of  the  goods,  and  it 
has  been  held  that  such  provisions 
contemplate  actual  delivery  and  pos- 


session, as  distinguished  tr^m  eon- 
structive  possession,  so  that  Hie  ven* 
dor  may  stop  a  shipment  at  any  time 
prior  to  actual  delivery  at  deeWnation. 
This  statute^  and  the  conatmction 
placed  upon  it  by  tiie  courts,  axe  illus- 
trated by  the  following  cases:    Macon 

6  W.  R.  Co.  V.  Meador  (1880)  66  Ga. 
705  (holding  that  a  constructive  deliv- 
ery, such  as  that  resulting  from  the 
cajrrier,  at  the  direction  of  the  vendee^ 
storing  the  goods  for  sale  and  agree^ 
ing  to  apply  the  proceeds  on  an  ac- 
count for  freight,  did  not  prevent  a 
stoppage  in  transitu)  ;  Ocean  S.  S.  Co* 
v.  Ehrlich  (1891)  88  Ga.  502,  SO  Anu 
St  Rep.  164, 14  S.  E.  707;  Branan  Bros. 
V.  Atlanta  ft  W.  P.  R.  Co.  (1899)  lOa 
6a.  70,  75  Am.  St  Rep.  26,  83  S.  E. 
836. 

« 

c.  Partial  delivery, 

'  A  considerable  number  of  cases  have 
passed  upon  the  effect  of  a  partial  de- 
livery of  goods  to  the  vendee  to  ter- 
minate the  right  of  stoppage  in  tran- 
situ. 

The  majority  of  the  decisions  are  to 
the  effect  that  the  fact  that  a  part  of 
the  goods  has  rightfully  come  into  the 
possession  of  the  vendee  at  the  point 
of  destination  does  not  constitute  a 
constructive  delivery,  so  as  to  termin- 
ate the  vendor's  right  of  stoppage  in 
transitu  as  to  the  balance  of  the  goods 
which  is  still  undelfver^.  Johnson  v. 
Eveleth  (1899)  98  Me.  306,  ^  L.R.A. 
50,  45  Atl.  35;  Buckley  v.  Fumiss 
(1837)  ;17  Wend.  (N.  T.)  504;  Jeffris 
V.  Fitchburg  R.  Co.  (1896)  93  Wis- 
250,  33  L.R.A.  351,  57  Am.  St  Rep. 
919,  67  N.  W.  424;  Ex  parte  Gross 
(1851)  Fonbl.  Eq.  216,  as  set  out  in 

12  Mews,  Eng.  Case  Law  Dig.  col.  620; 
Bolton  V.  Lancashire  ft  Y.  R.  Co. 
(1866)  L.  R.  1  C.  P.  (Eng.)  481,  12 
Jur.  N.  S.  317,  85  L.  J.  C.  P.  N.  S.  187, 

13  L.  T.  N.  8.  764,  14  Week.  Rep.  430; 
Ex  parte  Cooper  (1879)  L.  R.  11  Ch. 
Div.  (Eng.)  68, 48  L.  J.  Bankr.  N.  S.  49, 
40  L.  T.  N.  S.  105,  27  Week.  Rep.  518; 
Ex  parte  Falk  (1880)  L.  R.  14  Ch.  Div. 
(Eng.)  446,  42  L.  T.  N.  S.  780, 28  Week. 
Rep.  785,  4  Asp.  Mar.  L.  Cas.  280,  af- 
firmed in  Kemp  v.  Falk  (1882)  L.  R. 

7  App.  Cas.  573,  31  Week.  Rep.  125,  52 
L.  J.  Ch.  N.  S.  167,  47  L.  T.  N.  S.  454, 
5  Asp.  Mar.  L.  Cas.  1,  23  Eng.  RuL 
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CaB.  999.  And  see  Mohr  v.  Boston  & 
A.  R.  Ca  (1870)  106  Mass.  67.  At 
least,  in  the  absence  of  a  showing  that 
it  was  the  intention  of  the  parties  that 
such  a  partial  delivery  should  operate 
as  a  delivery  of  the  whole.  Jeffris  v. 
Fitchburg  R.  Co.  (1896)  93  Wis.  250, 
38  L.R.A.  351,  57  Ara.  St.  Rep.  919,  67 
N.  W.  424;  Ex  parte  Cross  (1851) 
Fonbl.  Eq.  (ERg.)  215,  as  set  out  in  25 
Laws  of  England  (Halsbury)  p.  255i 
In  the  Jeffris  Case  (Wis.)  supra,  it 
was  said  that  this  is  upon  the  theory 
that  it  cannot  be  supposed  that  the 
carrier  intended  to  abandon  its  lien 
for  unpaid  freight  and  charges.  And, 
as  is  expressly  enacted  by  the  Sale  of 
Goods  Act  (56  &  57  Vict  chap.  71,  §  45, 
aubd.  7),  "where  part  delivery  of  the 
goods  has  been  made  to  the  buyer,  or 
hie  agent  in  that  belief,  the  remainder 
of  the  goods  may  be  stopped  in  tran- 
situ unless  such  part  delivery  has  been 
made  under  such  circumstances  as  to 
show  an  agreement  to  give  up  posses- 
sion of  the  whole  of  the  goods."  Ih 
Mechan  ft  Son  v.  North  Eastern  R.  Co. 
(1911)  48  Scot  L.  R.  987,  it  was  said 
that  this  provision  "raises  a  presump- 
tion against  actual  delivery  of  a  part 
of  a  consignment  of  goods  operating  as 
constructive  delivery  of  the  whole,  es- 
pecially where,  as  in  the  present  case, 
the  goods  are  clearly  divisible."  In 
Bolton  V.  Lancashire  &  T.  R.  Co.  (1866) 
L.  K  1  C.  P.  (Bug.)  431,  Willes,  J.,  in 
discussing  the  effect  of  partial  deliv- 
ery en  the  right  of  stoppage  in  tran- 
situ, laid  down  the  rule  as  follows: 
"The  delivery  of  part  operates  as  a 
constructive  delivery  of  the  whole  only 
where  the  delivery  of  part  takes  place 
in  the  course  of  the  delivery  of  the 
whole,  and  the  taking  possession  by 
the  buyer  of  that  part  is  the  accept- 
ance of  constructive  possession  of  the 
whole." 

But  eq>ecially  is  this  rule  applicable 
where  it  actually  does  appear  that  the 
intention  of  both  parties  was  to  sepa- 
rate the  part  delivered  from  the  resi- 
due. Bunney  v.  Poyntz  (1888)  4  Barn, 
ft  Ad.  568,  110  Eng.  Reprint  569,  1 
Nev.  ft  M.  229,  2  L.  J.  K.  B.  N.  S.  56; 
Dixon  ▼.  Yates  (1888)  5  Bam.  ft  Ad. 
818, 110  Eng.  Reprint  806,  2  Nev.  ft  M. 
177,  2  L.  J.  K.  B.  N.  8.  198,  23  Eng. 


Rul.  Cas.  385;  Miles  v.  Gorton  (1884) 
2  Cromp.  ft  M.  504,  149  Eng.  Reprint, 
860,  4  Tyrw.  295,  3  L.  J.  Exch.  N.  S. 
155;  Tanner  V.  Scovell  (1845)  14Mees. 
ft  W.  28,  153  Eng.  Reprint  375,  14  L. 
J.  Exch.  N.  S.  321. 

And  it  has  been  held  that  where  the 
freight  on  a  cargo  has  not  been  paid, 
a  delivery  of  a  part  of  the  cargo  cannot 
/be  a  constructive  delivery  of  the. 
whole,  because  it  must  be  assumed 
that  the  carrier  would  not  have  de- 
livered the  whole  until  he  had  received 
the  whole  of  the  freight,  from  which 
it  follows  that  if  it  could  not  be  said 
that  the  carrier  had  constructively  de- 
livered the  whole,  it  would  be  impossi- 
ble to  say  that  the  vendee  had^  con- 
structively accepted  a  delivery  which 
was  never  made,  and  consequently  that 
the  vendor,  upon  the  insolvency  of  the 
vendee,  had  a  right  to  stop  the  unde- 
livered part  of  the  cargo.  Ex  parte 
Cooper  (1879)  L.  R.  11  Ch.  Div.  (Eng.) 
68,  48  L.  J.  Bankr.  N.  S.  49,  40  L.  T. 
N.  S.  105,  27  Week.  Rep.  518.  A  simi- 
lar conclusion  was  reached  in  Ex  parte 
Falk  (1880)  L.  R.  14  Ch.  Div.  (Eng.) 
446,  42  L.  T.  N.  S.  780,  28  Week.  Rep. 
785,  4  Asp.  Mar.  L.  Cas.  280. 

However,  it  has  been  held  without 
qualification  that  a  delivery  to  the  ven- 
dee or  his  general  agent  of  only  a  part 
of  the  goods  sold  is  a  delivery  of  the 
whole,  so  as  to  bar  the  vendor's  right 
of  stoprpage  in  transitu.  Stevens  v. 
Wheeler  (1858)  27  Barb.  (N.  Y.)  658. 

And  it  also  has  been  held  that  tran- 
situs  is  ended  by  a  complete  delivery 
of  a  part  of  the  goods  sold  under  an 
entire  contract,  where  no  intention  ap- 
pears, either  previous  to  or  at  the  time 
of  the  delivery,  to  separate  such 
part  from  the  rest.  Slubey  v.  Heyward 
(1795)  2  H.  Bl.  504,  126  Eng.  Reprint^ 
672,  3  Revised  Rep.  386;  Hanunond  v. 
Anderson  (1803)  1  Bos.  ft  P.  N.  R.  67, 
127  Eng.  Reprint,  384,  5  Esp.  139,  8 
Revised  Rep.  768;  Crawshay  v.  Eades 
(1823)  1  Bam.  ft  C.  181,  107  Eng.  Re- 
print,  68,  2  Dowl.  ft  R.  288,  1  L.  J. 
K.  B.  N.  S.  90,  25  Revised  Rep.  848; 
Jones  V.  Jones  (1841)  8  Mees.  ft  W. 
481,  151  Eng.  Reprint,  1107,  10  L.  J. 
Ebech.  N.  S.  ^1.  However,  under  spe- 
cial circumstances,  the  contrary  has 
been  held,  where  the  delivery  was  of 


1394 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


a  part  only  of  an  ''entire"  cargo. 
Thus,  in  Crawshay  v.  Eades  (1823)  1 
Barn.  &  G.  181,  107  Eng.  Reprint,  68, 
where  a  carrier  landed  a  part  of  a 
cargo  on  the  conflignee's  wharf,  but» 
upon  discovering  that  he  had  stopped 
payment,  reloaded  the  same  and  re- 
tained possession  thereof,  it  was  held 
that  there  had  been  no  such  delivery 
of  any  part  of  the  cargo  as  would^ 
terminate  the  consignor's  right  of 
stoppage  in  transitu.  This  was  upon 
the  theory  that  during  all  the  time  the 
special  property  in  the  entire  cargo  re* 
mained  in  the  cargo  as  security  for  its 
freight  charges.  Bayley,  J.,  said:  "In 
order  to  stop  the  consignor's  right  of 
stoppage  in  transitu,  there  ought  to  be 
such  a  delivery  to  the  consignee  as  to 
devest  the  carrier's  lien  on  the  whole 
cargo.  I  am  of  opinion,  therefore, 
that,  the  entire  freight  not  having 
been  tendered  or  pai4,  the  delivery  in 
this  case  was  not  complete,  as  to  any 
part;  that  the  special  property  re« 
mained  in  the  carrier;  and  that  the 
consignor  was  not  deprived  of  his 
right  of  stoppage  in  transitu." 

But  the  fact  that  the  undelivered 
part  of  the  goods  sold  under  an  entire 
contract  are  stopped  in  transit  does 
not  revest  the  part  delivered  in  the 
vendor,  at  least  where  they  had  been 
shipped  by  a  different  route  and  means 
from  those  stopped.  In  other  words, 
the  fact  that  a  part  of  the  goods  are 
still  in  transitu  does  not  extend  the 
vendor's  right  of  stoppage  in  transitu 
to  goods  shipped  by  a  different  route, 
and  which  have  arrived  at  their  desti- 
nation and  been  delivered  to  the 
vendee.  Wentworth  v.  Outhwaite 
(1842)  10  Mees.  &  W.  436,  152  Eng. 
Reprint,  541,  12  L.  J.  Exch.  N.  S.  172. 

III.  Who  may  mecept  or  take  poaaesoion. 

a.  Agents, 
1.  In  general. 

While  it  has  been  said  that  to  ter- 
minate the  right  of  stoppage  in  tran- 
situ the  goods  must  have  come  to  "the 
corporal  touch"  of  the  vendees  (Hun* 
ter  V.  Real  (1785)  cited  in  3  T.  R.  466, 
100  Eng.  Reprint,  680),  it  is  now  gen- 
erally conceded  that  the  corporal 
touch  of  the  consignee  is  not  neces- 
sarily an  essential  to  termination  of 


the  transit,  so  as  to  prevent  a  stoppage 
by  the  consignor  (Klein  v.  Fischer 
(1888)  30  Mow  App.  568;  Mottram  ▼• 
Heyer  (1845)  1  Denio  (N.  Y.)  483,  af- 
firmed in  (1846)  5  Denio,  629;  WU- 
liams  V.  Hodges  (1893)  113  N.  C.  36, 
18  S.  E.  88;  ElUs  v.  Hunt  (1789)  3 
T.  R.  464»  100  Bng.  Reprint,  679, 1  Re- 
vised Rep.  743,  28  Eng.  Rul.  Gas.  416 ; 
Dixon  V.  Baldwen  (1804)  5  East»  175^ 
102  Eng.  Reprint,  1036).  In  fact»  in 
Ellis  V.  Hunt  (1789)  8  T.  R.  464,  100 
Eng.  Reprints  679,  1  Revised  Rep.  743, 
23  Eng.  Rul.  Cas.  416,  Lord  Kenyon, 
Gh.  J.,  said:  ''As  to  the  necessity  of 
the  goods  coming  to  the  'corporal 
touch'  of  the  bankrupt,  that  is  merely 
a  figurative  expression,  and  has  never 
been  literally  adhered  to."  And  Dixon 
V.  Baldwen  (1804)  5  East^  175,  102 
Eng.  Reprint,  1036,  contains  a  similar 
statement  And  again,  in  Wright  v. 
Lawes  (1801)  .4  Esp.  (Eng.)  82,  Lord 
Kenyon  said :  "I  once  said  that,  to  con- 
fer a  property  on  the  consignee,  a  cor- 
poral touch  was  necessary.  I  wish  the 
expression  had  never  been  used,  as  it 
says  too  much." 

In  fact,  under  the  general  rule  that 
the  constructive  possession  of  the 
vendee  is  sufiicient  to  terminate  the 
vendor's  right  of  stoppage  in  transitu, 
there  seems  to  be  no  question  that  the 
vendee  may  accept  delivery  through 
an  agent  and  take  such  a  possession  as 
will  terminate  the  right  of  stoppage 
in  transit, 

8.  Cfenenal  and  forwarding  agento. 

As  has  often  been  pointed  out,  there 
is  a  clear  distinction  between  general 
and  forwarding  agents,  but  the  prac- 
tical and  at  the  same  time  the  difficult 
question  is  whether  the  agent  in  a  par- 
ticular case  should,  under  the  facts, 
be  regarded  as  a  general  agent,  or  as 
a  mere  forwarding  agent.  For  in- 
stance, Denio,  J.,  in  Harris  v.  Pratt 
(1858)  17  N.  Y.  249,  in  discnssing  a 
situation  of  the  character  under  con- 
sideration, said:  "The  general  rule  in 
this  class  of  cases  is  that,  while  the 
goods  remain  in  the  possession  of  per- 
sons concerned  in  their  transportation 
to  the  place  of  destination  named  by 
the  purchaser,  they  may,  in  the  evoit 
of  his  failure,  be  reclaimed  by  the 
seller.    It  is  not  material  whether  the 
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person  in  whose  possession  they  are 
when  the  seller  interposes  his  claim 
be  a  carrier,  a  warehouse  keeper,  a 
wharfinger,  packer,  or  other  deposi- 
tary, or  an  agent  for  the  purposes  of 
forwarding,  nor  by  which  of  the  par- 
ties to  the  sale  he  was  employed.  He 
may  be  the  agent  of  the  purchaser, 
designated,  paid,  and  employed  by  hini» 
yet  if  the  purpose  of  his  employment 
is  to  expedite  the  property  towards  its 
destination,  or  to  aid  those  engaged  in 
forwarding  it,  the  seller's  right  to 
stay  the  final  delivery  continues.  But, 
however  clearly  the  general  principle 
may  be  stated,  the  circumstances  of 
commercial  dealings  are  so  various 
that  cases  are  apt  to  arise  in  which 
its  application  is  a  matter  of  extreme 
difficulty.  When  the  seller  attempts  to 
claim  the  goods,  the  question  is  wheth- 
er they  have  arrived  at  the  end  of 
their  transit,  and  this  usually  depends 
upon  the  further  question  whether  the 
party  in  whose  hands  they  are  found  is 
acting  in  the  character  of  an  agent  for 
transportation,  or  as  the  agent  of  the 
purchaser,  holding  them  simply  for  his 
use,  unconnected  with  the  business  of 
forwairding  them.  It  sometimes  hap- 
.pens  that  the  seller  delivers  goods  sold 
on  credit  immediately  to  an  agent  of 
the  purchaser,  or  that,  as  in  the  pres- 
ent case,  he  sends  them  a  part  of  the 
way  to  their  final  destination,  and  they 
are  delivered  to  such  agent  of  the  buy- 
er. When  they  have  been  so  delivered 
according  to  the  vendee's  direction, 
either  immediately  upon  the  sale  or 
after  being  carried  a  part  of  the  dia^ 
tance,  the  question  arises  whether  the 
seller  retains  a  right  to  stop  them 
on  account  of  the  failure  of  IJie  pur- 
chaser. Under  certain  circumstances 
the  depositary  in  these  cases  is  con- 
sidered as  the  general  agent  of  the 
purchaser,  and  the  goods,  when  in  his 
hands,  are  adjudged  to  be  virtually  in 
the  possession  of  such  purchaser,  and 
not  in  transitu;  while  under  a  state 
of  facts  somewhat  different,  the  person 
into  whose  custody  they  thus  came  is 
regarded  as  an  agent  for  expediting 
them,  and  the  right  of  stoppage  con- 
tinues until  they  come  to  the  pur- 
chaser's hands  at  his  place  of  busi- 
ness^ or  at  some  other  place  where  he 


has  directed  them  to  be  sent.  The 
question  is  within  which  of  these 
classes  the  present  case  falls." 

A  considerable  number  of  authorities 
have  laid  down  the  rule  that  the  right 
of  stoppage  in  transitu  of  goods  sold 
is  terminated  by  a  final  deliveiy  there- 
of to  the  vendee's  general  agent,  either 
at  the  general  point  of  final  destina- 
tion or  at  an  intermediate  point,  he  not 
being  a  mere  forwarding  agent, 

California. — Grange  Co.  v.  Farmers 
Union  &  Milling  Co.  (1906)  3  Cal. 
App.  519,  86  Pac.  615. 

Iowa.— O'Neil  v.  CTarrett  (1858)  6 
Iowa,  480;  McFetridge  v.  Piper  (1875) 
40  Iowa,  627, 

Keatucky. — ^Lane  v.  Robinson  (1857) 
18  B,  Mon.  623, 

Missoari. — Scott  Bros.  v.  William  B. 
Grimes  Dry-Goods  Co.  (1892)  48  Mo. 
App.  521. 

Montana.— Walsh  v,  Blakely  (1886) 
6  Mont.  194,  9  Pac.  809. 

Nevada.— See  More  v.  Lett  (1878) 
13  Nev.  376, 

New  Yoifc.  —  Covell  v.  Hitchcock 
(1840)  23  Wend.  611;  Stevens  v. 
Wheeler  (1858)  27  Barb,  658. 

Pmnaylvania,  —  Hays*  v.  Mouille 
(1850)  14  Pa.  48;  Pottinger  v.  Heck- 
sher  (1855)  2  Grant,  Cas.  309;  (}abeen 
V.  Campbell  (1858)  30  Pa.  254. 

Texaa— Chandler  v.  Fulton  (1853) 
10  Tex.  2,  60  Am.  Dec.  188;  Halff  v. 
Allyn  (1883)  60  Tex.  278;  Harris  v. 
Tenney  (1892)  85  Tex.  254,  34  Am;  St. 
Rep.  796,  20  S.  W.  82;  St.  Louis,  B.  & 
M.  R,  Co.  V.  McDavitt  Bros.  (1914)  — 
Tex.  Civ.  App.  — ,  165  S.  W,  5, 

VermmL— Guilford  v.  Smith  (1858) 
80  Vt.  49. 

Wisconsin.  -^  Hoover  ▼.  Tibbits 
(1860)  13  Wis.  79;  Harding  Paper  Co. 
V.  Allen  (1886)  65  Wis.  576,  27  N.  W. 
329. 

England.— Wright  v.  Lawes  (1801) 
4  Esp.  82;  Leeds  v.  Wright  (1803)  3 
Bos.  ft  P.  320,  127  Eng.  Reprint,  176, 
4  Esp.  243,  7  Revised  Rep.  779;  Scott 
V.  Pettit  (1803)  3  Bos.  ft  P.  469,  127 
Eng.  Reprint,  25$,  7  Revised  Rep.  804; 
Meletopulo  v.  Ranking  (1842)  6  Jur. 
1095;  Bolton  v,  Lancashire  ft  Y.  R.  Co. 
(1866)  L.  R.  1  C.  P.  431,  12  Jur.  N.  S. 
317,  35  L.  J.  C.  P.  N.  S.  137,  13  L.  T. 
N,  S.  764,  14  Week.  Rep.  430;  Kendall 
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V.  Marshall  (1888)  L.  R.  11  Q.  B.  Dit. 
356,  31  Week.  Rep.  597,  52  L.  J.  Q.  B. 
N.  S.  313,  48  L.  T.  N.  S.  961  (per  Cot^ 
ton,  L.  J.). 

.  Canada. — Couture  t.  HeKay  (1889) 
6  Manitoba  L.  R.  278. 

The  following  cases  illustrate  vari- 
ous situations  in  which  the  agent  has 
been  held,  under  the  noted  facts,  to 
have  been  a  general  agent  within  the 
meaning  of  the  foregoing  rule:  In 
Grange  Co.  v.  Farmers'  Union  ft  Mill. 
Co.  (1906)  3  CaL  App.  519,  86  Pac.  616, 
under  a  statute  providing  that  •  the 
transit  of  property  is  at  an  end  when 
it  comes  into  the  possession  of  the 
consignee  or  into  that  of  his  agent,  un- 
less such  agent  is  employed  merely  to 
forward  the  property  to  the  consignee, 
it  was  held  that  delivery  had  been 
made  to  a  general  agent  so  as  to  cut 
off  the  vendor's  right  of  stoppage  in 
transitu,  it  appearing  that  plaintiff 
sold  grain  to  a  San  Francisco  firm,  and 
shipped  the  same,  pursuant  to  (Hrec- 
tions  given  by  it,  "care  of"  defendant, 
a  general  warehouseman  at  Stockton; 
that  a  draft  on  the  consignee  was  dis- 
honored on  September  15,  and  the  con- 
signee became  bankrupt  on  the  16th; 
that  on  the  following  day  the  consign- 
or notified  the  carrier  not  to  deliver 
the  grain,  but  was  informed  that  it 
had  already  done  so;  that  the  con- 
signor then  notified  the  defendant  not 
to  forward  the  grain  to  the  consignee, 
ae  it  held  the  receipts;  and  that,  ac- 
cording to  a  customary  and  unvarying 
business  method  and  usage  between 
the  consignee  and  the  defendant,  as 
well  843  so  considered  by  plaintiff,  such 
delivery  was  a  complete  and  final  one 
to  the  consignee.  In  Lane  v.  Robinson 
(1857)  18  B.  Mon.  (Ky.)  623,  goods 
were  delivered,  although  without  ex- 
press authority  by  the  carrier,  at  the 
point  of  destination,  to  one  who  paid 
the  freight  and  agreed  to  hold  them 
as  special  agent  for  the  vendee  at  that 
point  In  Walsh  v.  Blakely  (1886)  6 
Mont  194,  9  Pac.  809,  the  vendee^s 
agent  received  the  goods  at  an  inter- 
mediate point,  not  as  a  warehouseman, 
carrier,  or  mere  forwarding  agent  but 
as  a  special  agent  or  bailee  for  the  ven- 
dee, and  held  the  same  subject  to  his 
further  directions.  In  Guilford  v.  Smith 


(1858)  30  Tt  49,  the  vendee,  residing 
in  B.,  purchased  fiour  in  T.,  and  or- 
dered it  shipped  to  his  agent  in  O^ 
who  was  in  the  habit  of  receiving 
ilour  and  holding  it  subject  to  the  or- 
ders of  the  vendee,  and  it  was  held 
that  delivery  of  the  flour  to  such  agent 
was  for  the  purpose  of  custody,  so  as 
to  cut  off  the  right  of  stoppage  in  tran- 
situ. In  Pottinger  v.  Hecksher  (1855) 
2  Grant,  Cas.  (Pa.)  309,  it  was  said 
that  delivery  of  goods  at  an  intermedi- 
ate point  to  agents  who  so  far  repr»> 
sented  the  vendee  as  to  have  general 
and  unlimited  power,  with  respect  to 
future  control  thereof,  was  a  final  de- 
livery, and  effectual  to  cut  off  iht 
vendor's  right  of  stoppage  in  transitu. 
And  for  decisions  illustrating  the  con- 
verse of  the  above  rule,  see  eases  set 
out  infra,  this  subdivision. 

And  the  deposit  of  goods  at  the  gen- 
eral point  of  destination  with  a  ware- 
houseman, subject  to  tlie  order  and 
control  of  the  vendee,  has  been  held  to 
be  such  a  delivery  as  effectually  to 
cut  off  the  vendor^s  right  of  stoppage 
in  transitu.  Frazer  r.  Hilliard  (1847) 
83  S.  C.  L.  (2  Strobh.)  809;  Orr  v. 
Murdock  (1851)  2  b^  C.  L.  Rep.  9. 

And  this  rule  is  not  altered  by  the 
fact  that  the  vendor,  ill  the  warehouse- 
man, provided  he  accepts  warehouse 
rent  from  the  vendee,  such  acceptance 
precluding  a  claim  by  him  that  he  still 
retains  possession  as  owner.  Hurry  v. 
Mangles  (1808)  1  Campb.  (Eng.)  452, 
10  Revised  Rep.  727. 

On  the  other  hand,  the  depositing  of 
the  goods  at  either  an  intermediate 
point  or  at  the  general  point  of  desti- 
nation, with  an  agent  of  the  vendee, 
to  be  forwarded  to  their  final  destina- 
tion, does  not  terminate  the  transitu! 
so  as  to  prevent  a  stoppage  by  the 
vendor. 

Califonria*  —  Markwald  v.  Their 
Creditors  (1857)  7  Cal.  213;  Blackman 
V.  Pierce  (1883)  23  Cal.  506;  Jones  v. 
Earl  (1869)  37  Cal.  680,  99  Am.  Dec. 
Sod. 

Colorado^  — ^  Weber  v.  Baessler 
(1893)  8  Colo.  App.  459,  34  Pac.  261. 

Connecticut  —  Aguirre  v.  Parmelee 
(1853)  22  Conn.  473. 

nUnol& — Lake  Shore  ft  M.  S.  R.  Co. 
V.  National  Live  Stock  Bank   (1895) 
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» IlL  App.  451,  reversed  in  (1899)  178 
UL  508,  58  N.  E.  826. 

Iowa.— O'Neii  v.  Garrett  (1858)  6 
Iowa,  480. 

Kentucky. — Lane  v.  Robinson  (1857) 
18  B.  Mon.  628. 

Louisiana^— Heff  ▼.  Glover  (1840) 
15  La.  461,  35  Am.  Dec.  206. 

Maine.— -Johnson  v.  Eveleth  (1899) 
93  Me.  306,  48  L.RJI.  50,  45  Atl.  35. 

Maasadiuaetts. — Mohr  v.  Boston  & 
A.  R.  Co.  (1870)  106  Mass.  67. 

Misaouri.— Scott  Bros.  v.  William  Bs 
Grimes  Diy-Goods  Co.  (1892)  48  Mo. 
App.  521. 

Nevada.— See  More  v.  Lett  (1878) 
18  Nev.  876. 

New  York.  —  Covell  v.  Hiteheock 
(1840)  23  Wend.  611;  Harris  v.  Pratt 
(1858)  17  N.  Y.  249,  affirming  (1857)  6 
Duer,  606 ;  Holbrook  v.  Vose  (I860)  6 
Bosw.  76. 

Ohio.— Jordan  v.  James  (1831)  6 
Ohio,  88. 

Oregon. — Frame  v.  Oregon  Liquor 
Co.  (1906)  48  Or.  272,  85  Pac.  1009, 
rehearing  denied  in  (1906)  48  Or.  276, 
86  Pac.  791. 

Pennsylvania. — ^Bolin  v.  Huffnagle 
(1828)  1  Rawle,  9;  Hays  v.  Mouille 
(1850)  14  Pa.  48;  PoUinger  v.  Heck- 
sher  (1855)  2  Grant,  Cas.  309;  Ca- 
been  v.  Campbell  (1858)  30  Pa.  254. 

Tesas.— Chandler  v.  Fulton  (1858) 
10  Tex.  2,  60  Am.  Dec.  188 ;  Condict  v. 
Rosenfield  (1871)  36  Tex.  23;  HalS  v. 
AUyn  (1883)  60  Tex.  278;  Harris  v. 
Tenn^  (1892)  85  Tex.  254,  84  Am.  St. 
Rep.  796,  20  S.  W.  82. 

VernMt.— Guilford  v.  Smith  (1858) 
80  Vt  49. 

Engfauid.— Mills  v.  Ball  (1801)  2 
Bos.  &  P.  457,  126  Eng.  Reimnt,  1382, 
5  Revised  Rep.  653;  Smith  v.  Gross 
(1808)  1  Campb.  282,  10  Revised  Rep. 
684;  Coates  v.  Railton  (1827)  6  Bam. 
ft  C.  422,  108  Eng.  Reprint,  507,  9 
Dowl.  A  R.  593,  5  L.  J.  K.  B.  209,  30 
Revised  Rep.  385;  Morley  v.  Hay 
(1828)  7  L.  J.  K.  B.  104,  8  Mann.  &  R. 
696;  Nicholls  v.  Le  Feuvre  (1835)  2 
Ring.  N.  C.  81,  132  Eng.  Reprint,  32, 
1  Hodges,  255,  2  Scott,  146,  7  Car.  & 
P.  91,  4  L.  J.  C.  P.  N.  S.  281 ;  Jackson 
V.  Nichol  (1839)  6  Ring.  N.  C.  508, 132 
Eng.  Reprint,  1195,  8  L.  J.  C.  P.  N.  S. 
294,  7  Scott,  577;  Ex  parte  Watson 


(1877)  L.  R.  5  Ch.  Div.  35,  25  Week. 
Rep.  489,  46  L.  J.  Bankr.  N.  S.  97,  86 
L.  T.  N.  S.  76;  Ex  parte  Barrow  (1877) 
L.  R.  6  Ch.  Div.  788,  26  Week.  Rep.  466, 
46  L.  J.  Bankr.  N.  S.  71,  36  L.  T.  N.  S. 
325;  Bethel!  v.  Clark  (1888)  L.  R.  20 
Q.  B.  Div.  615,  57  L.  J.  Q.  B.  N.  S.  802, 
6  Aap.  Mar.  L.  Cas.  846,  59  L.  T.  N.  S. 
808,  36  Week.  Rep.  611,  affirming 
(1887)  L.  R.  19  Q.  B.  Div.  558,  57  L.  T. 
N;  S.  627,  36  Week.  Rep.  185;  Lyons  v. 
Hoffnung  (1890)  L.  R.  15  App.  Caa. 
391,  6  Asp.  Mar.  L.  Cas.  551,  59  L.  J. 
P.  C.  N.  S.  79,  68  L.  T.  N.  S.  293,  39 
Week.  Rep.  890;  Re  Gumey  (1892)  7 
Asp.  Mar.  L.  Cas.  249,  67  L.  T.  N.  S. 
598,  9  Merrell,  294;  Kemp  v.  Ismay, 
L  ft  Co.  (1909)  100  L.  T.  N.  S.  996,  14 
Com.  Cas.  202 ;  Reddall  v.  Union  Castle 
Mail  S.  S.  Co.  (1914)  112  L.  T.  N.  S. 
910. 

SootiMd.- Mechan  &  Son  v.  North 
Eastern  R.  Co.  (1911)  48  Scot.  L.  Rep. 
987. 

lUustntions  of  facts  and  circum- 
stances under  which  the  agent  to 
whom  delivery  was  made  has  been  re- 
garded as  a  mere  forwarding  agent, 
instead  of  a  general  agent,  are  afford- 
ed by  the  cases  which  follow. 

In  Scott  Bros.  v.  William  B.  Grimes 
Dry-Goods  Co.  (1892)  48  Mo.  App. 
621,  cited  supra,  and  quoted  and  dis- 
cussed infra,  the  goods,  at  the  time  of 
the  stoppage,  were  in  the  hands  of  a 
local  transfer  company  at  the  destina- 
tion point  of  the  general  carrier,  under 
a  previous  general  order  of  the  vendee 
to  receive  any  goods  arriving  for  the 
latter,  and  for  the  mere  purpose  of 
being  conveyed  to  the  vendee's  place 
of  business. 

In  Weber  v.  Baessler  (1893)  3  Colo. 
App.  459,  34  Pac.  261,  T.  &  A.,  partners 
doing  business  in  Denver,  ordered 
goods  of  B.,  a  manufacturer  in  Buffalo. 
The  goods  were  shipped  to  the  vendee 
and  delivered  to  a  local  transfer 
company  in  Denver,  which  had  general 
orders  to  receive  and  deliver  any 
freight  sent  to  the  vendee.  While  in 
the  hands  of  such  transfer  company 
the  vendee  refused  to  accept  them, 
and  they  were  delivered  under  an  at- 
tachment obtained  by  a  creditor  of  the 
vendee.     Subsequently^  the  order  of 
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stoppage  was  given  to  the  transfer 
company. 

In  Harris  v.  Tenney  (1892)  85  Tex» 
254,  84  Am.  St.  Rep.  796,  20  S.  W.  82, 
the  goods  at  the  time  of  the  stoppage 
had  arrived  at  their  rail  destination, 
and  were  in  the  hands  of  local  carriers 
for  transportation  to  the  vendee's 
place  of  business,  they  having  been  de- 
livered by  the  carrier  upon  an  order 
signed  by  the  vendee,  but  which  had 
been  obtained  by  a  creditor  who  had 
sued  out  an  attachment. 

In  Blackman  v.  Pierce  (1868)  28 
CaL  508,  the  vendee,  living  at  T.  C,  or^ 
dered  goods  of  B.,  of  S.  F.,  who 
shipped  the  same  to  T.  C,  care  of  P., 
at  R.  B.,  the  point  of  transshipment 
from  a  steamer  to  wagons.  P.,  who 
had  orders  from  the  vendee  to  forward 
the  goods,  placed  them  in  his  ware- 
house and  advised  the  vendee  of 
their  arrival,  and  he  advised  that  he 
would  send  his  wagon  for  them. 
While  so  held  in  the  warehouse  at  R. 
B.,  a  creditor  attached  the  goods,  and 
subsequently  the  vendor  gave  notice 
of  stoppage  in  transitu. 

In  Frame  v.  Oregon  Liquor  Co. 
(1906)  48  Or.  272,  85  Pac.  1009,  re- 
hearing  denied  in  (1906)  48  Or.  276, 
86  Pac.  791,  a  dealer  at  D.,  a  town  lo- 
cated back  from  the  railroad,  ordered 
goods  which  were  consigned  by  the 
vendors  to  the  vendee  at  D.,  by  way  of 
H.,  a  point  on  the  railroad.  When  the 
goods  reached  H.  they  were,  pursuant 
to  directions  from  the  vendee,  received 
by  a  local  warehouseman  and  forward- 
ing teamster,  and  stored  in  his  ware- 
house to  be  transported  to  D.  when 
ordered.  The  holding  was  that  while 
so  held  the  goods  were  in  the  hands 
of  a  mere  forwarding  agent,  and, 
therefore,  subject  to  stoppage  in 
transitu. 

In  Jones  v.  Earl  (1869)  37  Cal.  630, 
99  Am.  Dec.  388,  the  vendee,  residing 
in  V.  C,  ordered  goods  of  B.,  in  S.  F., 
and  the  same  were  shipped  care  of  E., 
at  C,  to  be  forwarded  by  him  to  the 
vendee  at  V.  C.  While  the  goods  were 
at  C,  and  in  the  custody  of  E.'s  agent, 
the  order  to  stop  in  transit  was  given. 

In  Hepp  V.  Glover  (1840)  15  La.  461, 
35  Am.  Dec.  206,  goods  were  purchased 
in  New  York,  and  were  consigned  care 


of  A.  of  New  Orleans  to  be  forwarded 
to  the  vendee  at  Jackson,  Mississippi* 

In  Markwald  v.  Their  Creditors 
(1857)  7  Cal.  213,  M.  C.  &  Co.  of  San 
Francisco  purchased  in  Havana  an  in- 
voice of  cigars,  directed  the  vendor  to 
ship  to  P.  ft  S.  at  New  Yoric,  and  to 
draw  on  the  vendee's  London  agents, 
and  directed  P.  &  S.,  on  receipt  of  the 
cigars,  to  reship  them  to  San  Fran- 
cisco after  paying  the  duties  and 
charges.  The  goods  were  stopped 
while  being  carried  from  New  York  to 
San  Francisco,  and  it  was  claimed  on 
behalf  of  the  vendee  that  he,  through 
his  New  York  agents,  had  taken  pos- 
session of  the  shipment  at  New  York 
by  exercising  well-defined  acts  of  own- 
ership over  the  cigars,  such  as  enter- 
ing them  in  the  bonded  warehouse,, 
giving  bond  for  the  duties,  withdraw- 
ing them  from  bond  and  reshipping 
them  under  new  bills  of  lading,  pasring 
freight  charges,  etc.;  but  the  court 
ruled  that  P.  &  S.  of  New  York  "were 
agents  only  for  the  purpose  of  .expe- 
diting the  carriage  of  the  goods  to 
their  original  destination,  and  per- 
formed only  such  acts  as  were  neces- 
sary to  this  end."  In  connection  with 
this  decision  it  should  be  noted  that 
it  does  not  appear,  except  perhaps  by 
inference  from  the  case  as  reported, 
whether  or  not  the  vendors  were  aware 
that  the  destination  of  the  goods  was 
San  Francisco,  instead  of  New  York, 
but  both  the  court  and  the  party  seek- 
ing to  defeat  the  right  of  stoppage  in 
transitu  seem  to  have  regarded  San 
Francisco  as  the  "original  destina- 
tion.'* 

In  Govell  v.  Hitchcock  (1840)  23 
Wend.  (N.  Y.)  611,  the  goods  in  ques- 
tion were  consigned  to  the  vendee  at 
W.,  and  when  the  right  of  stoppage 
was  attempted  were  in  the  hands  of 
a  public  warehouseman  at  H.,  between 
which  point  and  W.  there  was  no  pub- 
lic conveyance,  so  that  the  goods  were 
awaiting  conveyance  by  teams  to  be 
sent  on  by  the  vendee. 

In  Hays  v.  Mouille  (1850)  14  Pa. 
48,  the  goods,  which  were  bought  in 
P.  and  directed  to  the  vendee  at  M., 
were  stopped  while  in  the  hands  of  a 
collecting  agent,  they,  according  to 
business  custom,  having  been  collected 
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at  one  store  by  one  of  several  vendorB, 
to  be  shipped  to  the  vendee. 

In  Cabeen  v.  Campbell  (1868)  80 
Pa.  254,  the  agents  of  the  vendor  took 
possession  at  an  intermediate  point 
with  the  understanding  that  they  were 
to  forward  the  goods  without  waiting 
for  further  orders  or  communieating 
with  the  vendee,  and  both  the  vendor 
and  the  vendee  understood  that  such 
agents  were  mere  agents  for  trans- 
portation to  the  place  of  original  des- 
tination. 

In  Halff  V.  AUyn  (1888)  60  Tex.  278, 
the  goods  were  sold  at  G.  and  shipped 
to  the  vendee  at  B.  6.,  care  of  the 
railroad  agent  at  C,  the  nearest  rail* 
road  point  to  B.  G.,  and  were  delivered 
by  the  freight  agent  to  A.,  at  C,  who 
presented  unindorsed  bills  of  lading 
therefor,  and  while  so  held  the  right 
of  stoppage  in  transitu  was  exercised. 
In  this  case  it  was  held  that  the  ques- 
tion whether  the  agent  was  a  mere 
forwarding  agent,  as  distinguished 
from  one  authorized  to  take  possession 
and  exercise  general  control  over  the 
goods,  was  for  the  jury. 

In  Chandler  v.  Fulton  (1858)  10  Tex* 
2,  60  Am.  Dec.  188,  the  goods  were  re- 
ceived at  an  intermediate  point  to  be 
forwarded,  and  not  for  safe  custody  or 
disposal. 

In  O'Neil  v.  Garrett  (1868)  6  Iowa, 
480,  the  carrier,  after  notice  to  stop 
the  goods,  and  unknown  to  the  con- 
signee, delivered  them  to  a  warehouse- 
man for  storage,  and  not  as  agent  of 
the  consignee. 

In  Aguirre  v.  Parmelee  (1858)  22 
Conn.  478,  T.  k  Co.,  of  T.,  purchased 
through  their  New  York  purchasing 
agent,  certain  bales  of  wool  of  A.,  of 
New  York.  The  wool  was  delivered  to 
such  agent,  and  in  holding  that  such 
delivery  did  not  terminate  the  vendor's 
right  of  stoppage  in  transitu,  the  court 
said:  ''The  delivery  was  not  to  him  as 
owner,  nor  as  agent  of  the  owner  to 
dispose  of  them  in  any  other  way  than 
to  transmit  them  to  the*  vendee's  place 
of  business.  The  finding  is  that  he 
was  the  agent  of  the  vendees,  to  make 
purchases  of  wool  to  be  transmitted  to 
T.,  and  this  seems  to  be  the  extent  of 
his  agency.  He  stood,  therefore,  rath- 
er in  the  position  of  a  mere  forwarding 


agent  than  in  that  of  an  agent  to  re- 
ceive the  goods  for  the  vendee's  use.'' 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Nar 
tional  live  Stock  Bank  (1895)  59  IlL 
App.  451,  reversed  in  (1899)  178  111. 
506,  53  N.  £.  826,  the  cattle  in  suit 
were  purchased  by  and  delivered  to 
the  vendee's  brother  in  Chicago,  for 
the  express  purpose  of  shipping  them 
at  once  to  the  vendee  in  New  York,  and 
not  for  the  purpose  of  holding  them 
for  disposal  in  any  other  way^  The 
order  of  stoppage  was  given  while  the 
goods  were  in  transit  from  Chicago  to 
New  York. 

In  Johnson  v.  Eveleth  (1899)  98  Me. 
806,  48  L.R.A.  50,  45  AtL  85^  logs  were 
sold  to  be  delivered  '*over  the  dun"  at 
the  outlet  of  a  certain  lake,  to  be 
driven  by  the  K.  0».  to  the  vendee's 
booms,  and  the  right  of  stoppage  was 
exercised  while  they  were  being  so 
driven. 

In  Mohr  v.  Boston  &  A.  R.  Co. 
(1870)  106  Mass.  67,  A.  sold  to  B.,  in 
Boston,  a  number  of  barrels  of  whis- 
ky then  in  a  bonded  warehouse  in  In- 
diana, B.  giving  his  acceptances  for 
the  price  and  the  warehouseman  giv- 
ing his  certificate  for  the  whisky  as 
the  property  of  B.  A.  agreed  that 
when  so  requested  he  would  draw  the 
whisky  from  the  warehouse,  pay  the 
taxes,  charges,  and  insurance,  and 
draw  on  B.  for  the  amount.  The  goods, 
while  in  the  warehouse,  were  regarded 
as  in  the  hands  of  an  intermediate 
agent  on  their  way  to  the  vendee. 

And  probably  as  good  an  illustra- 
tion as  any  of  the  extent  to  which 
courts  will  go  in  protecting  the  right 
of  the  vendor  to  stop  goods  in  transitu 
is  afforded  by  the  New  York  case  of 
Harris  v.  Pratt  (1858)  78  N.  Y.  249, 
affirming  (1857)  6  Duer,  606.  Here 
two  partners,  under  different  firm 
names,  carried  on  businesses  at  New 
York  and  at  Nottingham,  England. 
The  Nottingham  firm  bought  goods  in 
their  firm  name,  expressly  stating  that 
they  were  for  the  New  York  house, 
and'  directing  that  they  be  sent  to  a 
Liverpool  firm,  which  was  a  shipping 
agent,  to  await  further  orders  for 
shipment.  The  invoice  was  to  the  Not- 
tingham firm,  and  the  vendors,  on 
shipping  the  goods  to  the  Liverpool 
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affentt  wrfutt  that  they  were  sending 
the  goods  for  the  Nottingham  firm, 
from  whom  ''you  will  receive  further 
instructions."  On  the  same  day  the 
vendee  sent  shipping  directions  to  the 
Liverpool  firm.  While  the  goods 
were  on  shipboard  between  Liverpool 
and  New  York,  the  vendors  sought  to 
exercise  the  right  of  stoppage  in  tran- 
situ, and  it  was  held  that  the  transit 
had  not  ended  with  the  delivery  to  the 
Liverpool  agents,  the  court  holding  to 
the  theory  that  New  York  was  the 
destination  contemplated  by  both  the 
vendors  and  the  vendees,  wherefore 
the  Liverpool  firm  was  merely  a  for- 
warding agent.  In  this  connection, 
Denio^  J.,  among  other  things,  said: 
''We  cannot  consider  the  sending  of 
the  goods  by  the  plaintiffs  to  the  ship- 
ping  agents  at  Liverpool  as  a  full  and 
final  delivery  of  them  to  the  purchas- 
ers. We  regard  what  was  done  by  the 
Halls  of  Nottingham,  in  giving  direc- 
tions to  the  shipping  agents,  to  have 
been  in  aid  of  tiie  general  purpose  of 
sending  the  goods  to  New  York.  The 
partner  at  Nottingham,  though  in  law 
one  of  the  purchasers,  acted  in  re- 
gard to  these  goods  as  an  agent  of  the 
house  at  New  York  in  facilitating  the 
transportation  to  that  city.  During  the 
short  time  the  goods  remained  in  the 
hands  of  these  agents,  before  the  di- 
rections came  from  Nottingham,  they 
could  not  be  said  to  be  'awaiting  new 
orders  from  the  purchaser  to  put  them 
again  in  motion,  to  communicate  to 
them  another  substantive  destination.' 
.  .  .  New  York  was  the  destination 
contemplated  from  the  beginning.  It 
was  the  one  named  to  the  vendor,  and 
there  was  no  thought  of  diverting  the 
goods  from  that  point,  at  any  time  or 
by  any  i>er8on.  They  were  awaiting  a 
new  impulse  only  in  the  sense  in  which 
that  may  be  predicated  of  freight  in 
transitu  which  is  temporarily  at  rest 
while  arrangements  are  making  to 
send  it  forward  on  the  journey  on 
which  it  was  originally  embarked. 
We  are  of  opinion,  therefore,  that*  the 
transittts  was  not  determined  at  Liver- 
pool/' And  Strong,  J.,  in  the  same 
connection,  said:  "The  employment 
of  Eidwards,  Sandford,  ft  Company, 
was  as  mere  forwarding  agents,  in 


their  ueual  coarse  of  business.  The 
goods  purchased  of  the  vendors  for 
Hall  Brothers  were  uniformly  sent  to 
those  agents,  and  by  them  shipped  fer 
New  York.  There  is  nothing  in  the 
case  which  will  wairant  the  idea  of 
any  special  agency.  I  do  not  think  any 
weight  is  due  on  this  subject  to  the 
fact  that  the  geods  were  sent  to  them 
with  advice  that  th^  would  receive 
from  J.  ft  J.  Hall  further  inatructions 
in  regard  to  the  goods.  It  is  apparent 
from  the  evidence  that  the  instruetieBs 
referred  to  were  those  subsequently 
given  as  to  the  time  of  shipment  and 
the  vessel  to  be  employed.  That  the 
goods  were  to  be  sent  to  New  York 
was  determined  when  the  i^urchase 
was  made,  and  for  that  purpose  the 
direction  was  given  that  they  should 
be  forwarded  to  Edwards,  Sandford,  ft 
Company.  No  change  of  that  deter- 
mination was  made,  or,  so  far  as  ap- 
pears, intended  or  thought  of.  It  ap- 
pears that  the  vendors  were  to  pay 
the  expenses  of  sending  the  goods  to 
Liverpool,  from  which  place  the  ven- 
dees were  to  provide  for  their  car- 
riage; and  hence  the  propriety  of  in- 
struction from  the  vendees  to  Ed- 
wards, Sandford,  ft  Company  as  to 
their  shipment  from  that  place.  But 
the  employment  by  the  vendees  of  a 
carrier  from  Liverpool,  and  deferring 
instructions  as  to  shipment  from  there 
until  the  gepds  should  arrive,  did  not 
create  a  new  transit  from  that  point. 
If  the  destination  of  tiie  goods,  as  un- 
derstood between  the  vendors  and 
vendees,  was  New  York,  the  transit 
and  right  of  stoppage  continued  to 
New  York,  entirely  unaffected  by  the 
consideration  that  the  vendors  em- 
ployed carriers  for  part  of  the 
route,  and  the  vendees  as  to  the  resi- 
due. A  transit  may  be  single  and  en- 
tire, and  yet  carriers  be  employed  for 
different  stages  of  the  route  as  they 
are  needed,  with  directions  as  to  the 
carriage  to  each  carrier,  and  knowl- 
edge by  him  as  to  ti&eir  ultimate  desti- 
nation limited  to  the  distance  he  is  to 
earry.  The  extent  of  the  transit  does 
not  depend  upon  the  direction  or  ad- 
dress of  the  goods,  in  a  shipping  bill 
or  otherwise,  or  any  information  to 
the  carrier,  but  only  upon  the  purposes 
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of  the  buyers  commmiieated  to  the 
sellers,  unless  some  chimire  of  purpose 
occurs.  When  directions  as  to  the  car- 
riage for  part  of  the  distance  the  goods 
are  to  be  taken  are  delayed,  and  sub* 
sequently  given,  a  new  motion  is  not 
by  the  new  instruction  impressed  upon 
the  goods,  as  that  language  is  uaed  in 
some  of  the  cases.  The  original  mo- 
tion continues,  although  the  employ- 
ment of  new  carriers  and  new  instruc- 
tions may  be  neceeaary  from  time  to 
time  in  the  course  of  the  transit.  A 
new  motion  takes  place  only  when, 
after  goods  have  reached  their  original 
destination,  they  are  started  to  another 
destination.  Those  words  express  only 
a  secondary  transit*  We  must  find 
sueh  a  transit  before  we  can  say  a 
new  motion  has  been  given  to  the 
goods.  Inquiry  for  a  new  motion  is 
inquiry  for  a  new  transit.  They  are 
the  same  thing." 

But,  generally  speaking,  the  receipt 
of  the  shipment,  either  at  an  inter- 
mediate point  or  at  the  destination 
specified  in  the  contract  by  forwarding 
agents  of  the  buyer,  who  are  to  hold 
the  goods  subject  to  the  orders  of  the 
buyer,  terminates  the  transit  as  re- 
gards the  vendor,  so  that  he  cannot 
stop  any  further  transit  Biggs  v. 
Barry  (1855)  2  Curt.  C.  C.  259.  Fed. 
Caa.  No.  1,402;  Bolin  v.  Huffnagle 
(1828)  1  Rawle  (Pa«)  9;  Pottinger  v. 
Hecksher  (1855)  2  Grant,  Gas.  (Pa.) 
309;  Guilford  v.  Smith  (1858)  30  Vt 
49;  Leeds  v.  Wright  (1803)  3  Bos.  & 
P.  320,  127  Eng.  Reprint,  176,  4  Esp. 
243,  7  Revised  Rep.  779 ;  Dixon  v.  Bald- 
wen  (1804)  5  East,  175,  102  Eng.  Re- 
print, 1036;  Rowe  v.  Pickford  (1817) 
8  Taunt.  83,  129  Eng.  Reprint.  313, 
1  J.  B.  Moore,  526,  19  Revised  Rep. 
466;  Allan  v.  Gripper  (1832)  2 
Cromp.  &  J.  218,  149  Eng,  Reprint,  94, 
1  L.  J.  Exch.  N.  S.  71,  2  Tyrw.  217; 
Jackson  v.  Nichol  (1839)  5  Bing.  N.  C. 
508,  132  Eng.  Reprint,  1195,  8  L.  J. 
C.  P.  N.  S.  294,  7  Scett,  577;  Dodson 
V.  Wentworth  (1842)  4  Mann.  &  G. 
1080,  134  Eng.  Reprint,  443,  6  Jur. 
1066,  5  Scott,  N.  R.  821,  12  L.  J.  C.  P. 
N.  S.  59;  Wentworth  v.  Outhwaite 
(1842)  10  Mees.  &  W.  436,  152  Eng. 
Reprint,  541,  12  L.  J.  Exch.  N.  S.  172; 
Valpy  V.  Gibson   (1847)  4  C.  B.  837, 


136  Sag.  Reprint,  737,  11  Jur.  826,  16 
L.  J.  C.  P.  N.  S.  241;  Bolton  v.  Lan* 
cashire  &  Y.  R.  Co.  (1866)  L.  R.  1  C.  P. 
(Eng.)  431,  12  Jur.  N.  S.  317,  35 
L.  J.  C.  P.  N.  S.  137,  13  L.  T. 
N.  S.  764,  14  Week.  Rep.  430; 
Ex  parte  Gibbes  (1875)  L.  R.  1  Ch. 
Div.  (Eng.)  101,  24  Week.  Rep.  298,  45 
L.  J.  Bankr.  N.  S.  10,  33  L.  T.  N.  S.  479; 
Kendall  y.  Marshall  (1883)  L.  R.  11 
Q.  B.  Div.  (Eng.)  356,  31  Week.  Rep. 
597,  51  L.  J.  Q.  B.  N.  S.  313,  48  L.  T. 
N.  S.  951;  Ex  parte  Miles  (1885)  L.  R. 
15  Q.  B.  Div.  (Eng.)  39,  54  L.  J.  Q.  B. 
N.  S.  666;  Bethell  v.  Clark  (1888)  L. 
R.  20  Q.  B.  Div.  (Eng.)  615,  57  L.  J. 
Q.  B.  N.  S.  302,  6  Asp.  Mar.  L.  Gas. 
346,  59  L.  T.  N.  S.  808,  36  Week.  Rep. 
611,  affirming  (1887)  L.  R.  19  Q.  B. 
Div.  558,  57  L.  T.  N.  S.  627,  36  Week. 
Rep.  185;  Re  Gumey  (1892)  7  Asp. 
Mar.  L.  Gas.  (Eng.)  249,  67  L.  T.  N. 
S.  598,  9  Morrell,  294;  Jobeon  v.  Ep- 
penheim  (1905)  21  Times  L.  R.  (Eng.) 
468;  Reddall  v.  Union  Castle  Mail 
S.  S.  Co.  (1914)  112  L.  T.  N.  S. 
(Eng.)  910.  And  see  Meehan  & 
Sons  V.  North  Eastern  R.  Co.  (1911)  48 
Scot.  L.  R.  987,  which  quotes  the  Sale 
of  Goods  Act  (56  &  57  Vict  chap.  71, 
§  45,  subsec.  3)  to  the  effect  that  where 
the  custodier  at  the  general  point  of 
destination  acknowledges  that  he 
holds  the  goods  fbr  the  buyer,  the 
transitus  is  at  an  end,  ''and  it  is  imma- 
terial that  a  further  destination  for 
the  goods  may  have  been  indicated  by 
the  buyer." 

In  fact,  in  Guilford  v.  Smith  (1858) 
30  Vt  49,  it  was  said  that  the  rule  is 
well  settled  that,  when  goods  are  de- 
livered at  a  place  where  they  will  re- 
main until  a  fresh  impulse  is  communi- 
cated to  them  by  the  vendee,  the  tran- 
situs is  at  an  end  and  the  right  of 
stoppage  terminated.  And  in  Dixon  v. 
Baldwen  (1804)  5  East,  175,  102  Eng. 
Reprint,  1036,  Lord  Ellenborough,  Ch. 
J.,  said  that,  as  between  the  vendor 
and  vendee,  if  the  transit  be  once  at  an 
end,  the  delivery  is  complete  and  can- 
not <ionmience  de  novo  merely  because 
the  goods  are  again  sent  upon  their 
travels  toward  a  new  and  ulterior  des- 
tination, and  that  goods  have  been  so 
delivered  when  they  have  so  far  gotten 
to  the  end  of  their  journey  that  they 
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wait  for  new  orders  from  the  purchas- 
er to  put  them  in  motion  again,  and 
without  which  they  would  continue 
stationary. 

In  Scott  Bros.  v.  William  B.  Grimes 
Dry-Goods  Co.  (1892)  48  Ma  App.  621, 
the  court  pointed  out  the  distinction 
between  the  situation  where  the  deliv- 
ery is  to  a  forwarding  agent  of  the 
vendee,  and  that  where  the  delivery  is 
to  a  general  agent,  such  as  for  safe 
custody  or  for  disposal  of  the  goods, 
in  the  following  language:  "Whether 
the  right  of  stoppage  continues  or  not 
depends  upon  whether  the  party  to 
whom  the  actual  possession  of  the 
goods  is  delivered  by  the  carrier  be 
the  agent,  so  far  representing  the 
principal  —  the  vendee  —  as  to  make 
the  delivery  to  him  a  full,  effective, 
and  final  delivery  to  the  principal,  as 
contradistinguished  from  a  delivery 
merely  to  a  person  acting  as  a  carrier 
or  means  of  conveyance  to  or  on  ac- 
count of  the  principal  in  a  mere  course 
of  transit  towards  him.  If  the  carrier 
or  other  person  receiving  the  goods 
at  their  destination  be  the  agent  of  the 
vendee  beyond  the  duty  and  position  of 
such  person  as  a  mere  carrier,  the  pos- 
session of  such  agent  would  be  effect- 
ual to  bar  the  right  of  stoppage  as  the 
actual,  manual  possession  of  the 
vendee/'  However,  the  Scott  Case 
seems  to  be  qualified  in  O'Neal  v.  Day 
(1893)  68  Mo.  App.  189,  so  as  to  limit 
the  rule  of  a  right  to  stoppage  in  tran- 
situ after  delivery  to  an  agent  for 
delivery,  to  cases  where  the  goods  were 
billed  to  a  store  or  other  particular 
point,  as  di«tinguished  from  the  gen- 
eral point  of  destination.  In  O'Neal  v. 
Day,  the  carrier  delivered  to  a  local 
carrier  having  authority  to  receive  and 
transport  all  of  the  vendee's  freight  to 
his  place  of  business,  and  it  was  held 
that  such  a  receiving  of  freight  billed 
to  the  carrier's  station  was,  prima 
facie,  a  termintttion  of  the  transit. 
And  the  O'Neal  Case  was  expressly  fol- 
lowed in  Shoninger  v.  Day  (1893)  63 
Mo.  App.  147,  which  involved  similar 
facts,  and  was  again  approved  on  sub- 
sequent appeal  in  (1896)  61  Mo.  App, 
366. 

But  similar  language  to  that  quoted 
in  Scott  Bros.  v.  William  B.  Grimes 


Dry-Goods  Co.  (Mo.)  supra,  was  again 
used  in  Bolin  v.  Huffnagle  (1828)  1 
Rawle  (Pa.)  9. 

And  in  Mills  v.  Ball  (1801)  2  Bos.  k 
P.  467,  126  Eng.  Reprint,  1382,  Lord 
Alvanley,  Gh.  J.,  in  discussing  the 
right  of  a  vendor  to  stop  goods  in 
transit  while  theiy  were  in  the  hands 
of  a  wharfinger  at  an  intermediate 
point,  to  be  forwarded  to  the  vendee, 
said:  '^The  question  is  whether  the 
goods  in  the  hands  of  the  wharfinger 
were  in  such  a  situation  that  the  ven- 
dors could  stop  them.  The  cases  cited 
for  the  plaintiffs  have  established 
that  where  there  is  a  contract  for  the 
sale  of  goods,  and  a  delivery  has  been 
made  to  a  middleman,  who  is  merely 
the  vehicle  between  the  buyer  and  sell- 
er, the  latter,  in  case  of  the  insolvency 
of  the  former,  may  stop  them  at  any 
time  before  they  have  arrived  in  such 
a  state  as  to  be  in  the  actual  or  con- 
structive possession  of  the  buyer. 
The  only  question  is  whether  these 
goods  are  to  be  considered  as  having 
been  in  the  hands  of  a  middleman,  or 
as  having  been  taken  in  the  pos- 
session of  the  person  for  whom 
they  were  ultimately  intended?  If,  in 
the  course  of  the  conveyance  of  the 
goods  from  the  vendor  to  the  vendee, 
the  latter  be  allowed  to  exercise  any 
act  of  ownership  over  them,  he  there- 
by reduces  the  goods  into  possession, 
and  puts  an  end  to  the  vendor's  right 
to  stop  them.  ...  I  am  of  opinion 
that  the  wharfinger  in  this  case,  not 
having  been  particularly  employed  by 
the  vendee,  is  to  be  considered  as  a 
middleman." 

And  in  Bethell  v.  Clark  (1888)  L.  R. 
20  Q.  B.  Div.  (Eng.)  616,  affirming 
(1887)  L.  R.  19  Q.  B.  Div.  663,  67  L.  T. 
N.  S.  627,  36  Week.  Rep.  186,  the  mas- 
ter of  the  rolls  said :  ''When  the  goods 
have  not  been  delivered  to  the  pur- 
chaser or  to  any  agent  of  his  to  hold 
for  him  otherwise  than  as  a  carrier, 
but  are  still  in  the  hands  of  the  car- 
rier as  such,  and  for  the  purposes  of 
the  transit,  then,  although  such  car- 
rier was  the  purchaser's  agent  to  ac- 
cept delivery  so  as  to  pass  the  prop- 
erty, nevertheless  the  goods  are  in 
transit  and  may  be  stopped."  This 
passage    was    quoted    with    approval 
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and  the  doctrine  again  applied  in 
Lyons  v.  Hoffnung  (1890)  L.  R.  16  App. 
Cas.  (Eng.)  391,  6  Asp.  Mar.  L.  Ca«. 
551,  59  L.  J.  P.  C.  N.  S-  79,  68  L.  T.  N. 
S.  293,  89  Week.  Rep.  890,  which  is 
cited  supra,  this  subdivision.  And 
again  in  the  Bethell  Case,  Lord  Esher, 
M.  R.,  said:  ''Where  the  transit  is  a 
transit  which  has  been  caused  either 
by  the  terms  of  the  contract  or  by  the 
directions  of  the  purchaser  to  the  ven- 
dor, the  right  of  stoppage  in  transitu 
exists ;  but,  if  the  goods  are  not  in  the 
hands  of  the  carrier  by  reason  either 
of  the  terms  of  the  contract,  or  of  the 
directions  of  the  purchaser  to  the  ven- 
dor, but  are  in  transitu  afterwards  in 
consequence  of  fresh  directions  given 
by  the  purchaser  for  a  new  transit, 
then  such  transit  is  no  part  of  the  orig- 
inal transit  and  the  right  to  stop  is 
gone.  So  also,  if  the  purchaser  gives 
orders  that  the  goods  shall  be  sent  to 
a  particular  place,  there  to  be  kept  till 
he  gives  fresh  orders  as  to  their  desti- 
nation to  a  new  carrier,  th^  original 
transit  is  at  an  end  when  they  have 
reached  that  place,  and  any  further 
transit  is  a  fresh  and  independent 
transit." 

8.  Carrier  at  representative  as  a  special 
agent  of  vendee. 

Where  delivery  is  made  by  the  car- 
rier to  a  geneni  warehouseman  acting 
as  agent  for  it,  as,  for  instance,  for  the 
purpose  of  collecting  freight  and 
charges  due  upon  the  goods,  they  are 
regarded  as  in  transit  while  so  held, 
and  the  vendor's  right  of  stoppage  is 
not  cut  ofF  because  of  lack  of  delivery, 
either  aetual  or  constructive,  to  the 
vendee.  Hoover  v.  Tibbits  (1860)  IS 
Wis.  79  (this  ease  clearly  points  out 
the  distinction  between  delivery  to  a 
general  agent  of  the  vendee  and  de* 
livery  to  an  agent  of  the  carrier) ;  Ex 
parte  Barrow  (1877)  L.  R.  6  Gh.  Div. 
(Eng.)  788,  25  Week.  Rep.  466,  46  L.  J. 
Bankr.  N.  S.  71,  86  L.  T.  N.  S.  325. 

And  if  the  vendor  deposits  the  goods 
with  the  vendee's  agent  with  the  un- 
derstanding that  delivery  was  condi- 
tional upon  pajrment  of  the  purchase 
price,  such  agent  becomes  a  trustee  for 
the  vendor,  and  delivery,  neither  to 
such  agent,  nor  by  hiiiv  to  the  vendee 
without  receiving  the  price,   consti- 


tutes such  delivery  as  terminates  the 
right  of  stoppage  in  transitu.  Loesch- 
man  v.  Williams  (1816)  4  Gampb. 
(Eng.)  181,  16  Revised  Rep.  772. 

But,  of  eourse,  the  carrier  may  hold 
as  agent  ai  the  consignee  under  a  new 
agreement  with  him  pending  a  com- 
plete and  actual  delivery,  in  which 
case  the  right  of  stoppage  in  transitu 
terminates  with  the  making  of  such 
new  contract  and  the  constructive  de- 
livery of  the  goods. 

Massachusetts. — Norfolk  Hardware 
Co.  V.  New  York  C.  &  H.  R.  R.  Co. 
(1909)  202  Mass.  160,  88  N.  E.  664; 

CoLEiCAN  V.  New  York,  N.  H.  &  H.  R. 
Go.  (r^orted  herewith)  ante,  1366. 

MississippL  —  Langstaff  v.  Stix 
(1886)  64  Miss.  171,  60  Am.  Rep.  49, 
1  So.  97. 

.  New  Hampshire.  —  Hall  v.  Dimond 
(1885)  63  N.  H.  565,  3  Atl.  423. 

North  Carolina, — Williams  v.  Hodges 
(1893)  113  N.  C.  36,  18  S.  E.  83. 

Ohio.— Calahan  v.  Babcock  (1871) 
21  Ohio  St.  281,  8  Am.  Rep.  63. 

Wisconsin. — Jeifris  v.  Fitchburg  R. 
Co.  (1896)  93  Wis.  250,  33  L.R.A.  351, 
67  Am.  St  Rep.  919,  67  N.  W.  424. 

England.  —  Whitehead  v.  Anderson 
(1842)  9  Mees.  ft  W.  518,  152  Eng.  Re- 
print, 219,  11  L.  J.  Exch.  N.  S.  157; 
Smith  V.  Hudson  (1865)  6  Best  &  S. 
431,  122  Eng.  Reprint,  1264,  34  L.  J. 
Q.  B.  N.  S.  146,  12  L.  T.  N.  S.  377,  11 
Jur.  N.  S.  622, 13  Week.  Rep.  683 ;  Bol- 
ton  V.  Lancashire  &  Y.  R.  Co.  (1866) 
L.  R.  1  C.  P.  431,  12  Jur.  N.  S.  317, 
85  L.  J.  C.  P.  N.  S,  137,  13  L.  T.  N,  S. 
764,  14  Week.  Rep.  430 ;  Ex  parte  Cat- 
ling (1873)  29  L.  T.  N.  S.  431;  Mer- 
chants Bkg.  Co.  V.  Phoenix  Bessemer 
Steel  Co.  (1877)  L.  R.  5  Ch.  Div.  205, 
46  L.  J.  Ch.  N.  S.  418,  36  L.  T.  N.  S. 
895,  25  Week.  Rep.  457 ;  Ex  parte  Coop- 
er (1879)  L.  R.  11  Ch.  Div.  68,  48  L.  J. 
Bankr.  N.  S.  49,  40  L.  T.  N.  S.  105,  27 
Week.  Rep.  518.  And  see  Allan  v. 
Gripper  (1832)  2  Cromp.  &  J.  218,  149 
Eng.  Reprint,  94,  1  L.  J.  Exch.  N.  S. 
71,  2  Tyrw.  217. 

Canada.  —  McLean  v.  Breithaupt 
(1884)  12  Ont  App.  Rep.  383  (per  Bur- 
ton, J.  A.);  Mollison  v.  Lockhart 
(1891)  80  N.  B.  898. 

In  Foster  v.  Frampton  (1826)  6 
Bam.  A  G.  107,  108  Eag.  Reprint,  392, 
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Bayley,  J.,  in  discussing  the  question  of 
a  carrier  acting  as  warehouseman  for 
a  consignee,  said:  ''Where  a  man  or- 
ders goods  to  be  delivered  at  a  particu- 
lar place,  the  transitus  continues  un- 
til they  are  delivered  to  the  consignee 
at  that  place ;  but  that  must  be  under- 
stood of  a  delivery  in  the  ordinary 
course  of  business;  for  if  the  con- 
signee, before  the  goods  reach  their 
ultimate  destination,  postpone  the  de- 
livery, or  does  any  act  which  is  equiva- 
lent to  taking  actual  possession  of 
them,  the  transitus  is  at  an  end.  Now 
here,  the  bankrupt  has  done  such  an 
act,  for  he  not  only  postponed  the  de- 
livery which  would  have  taken  place  in 
the  ordinary  course  of  business,  but  he 
took  samples,  and  directed  the  carrier 
to  keep  the  goods  in  his  warehouse  un- 
til he  received  further  directions. 
From  that  time  the  carrier  became  the 
warehouseman  of  the  bankrupt,  and 
the  goods  were  as  much  in  the  posses- 
sion of  the  latter  as  if  he  had  taken 
them  into  his  own  warehouse.  •  .  • 
Now  here  the  bankrupt,  on  the  par- 
ticular occasion,  used  the  warehouse 
of  the  carrier  as  his  own,  and  made  it 
the  repository  of  his  goods.  I,  there- 
fore, think  that  the  transitus  was  at 
an  end  as  soon  as  the  bankrupt  took 
the  samples  from  the  hogsheads,  and 
desired  that  they  should  remain  in  the 
warehouse  till  further  directions.'' 
And  in  Bolton  v.  Lancashire  &  Y.  R.  Co. 
(1866)  L.  R.  1  C.  P.  (Eng.)  431,  Earle» 
Ch.  J.,  said:  'There  is  no  doubt  but 
that  the  carrier  may  and  often  does 
become  a  warehouseman  for  the  con- 
signee; but  that  must  be  by  virtue  of 
some  contract  or  course  of  dealing  be- 
tween them  that,  when  arrived  at  their 
destination,  the  character  of  carrier 
shall  cease,  and  that  of  warehouseman 
supervene."  So,  in  Whitehead  v.  An- 
derson (1842)  9  Mees.  &  W.  518,  152 
Eng.  Reprint,  219,  Parke,  J.,  in  de- 
livering the  judgment  of  the  court, 
said :  "A  case  of  constructive  posses^ 
sion  is  where  the  carrier  enters  ex- 
pressly, or  by  implication,  into  a  new 
agreement,  distinct  from  the  original 
contract  for  carriage,  to  hold  the 
goods  for  the  consignee  as  his  agent, 
not  for  the  purpose  of  expediting  them 
to  the  place  of  original  destination, 


pursuant  to  that  contract,  but  in  a  new 
character,  for  the  purpose  of  custody 
on  his  account,  and  subject  to  some 
new  or  further  order  to  be  given  to 
him.'* 

And  in  such  a  case  the  termination 
of  the  right  of  stoppage  in  transitu 
has  been  held  ndt  to  be  affected  by  the 
fact  that  the  oUrrier,  as  such,  claims 
a  lien  on  the  goods.  Allan  v.  Gripper 
(1882)  2  Cromp.  it  J.  218,  149  Eng. 
Reprint,  94,  1  L.  J.  Exch.  N.  S.  71,  2 
Tyrw.  217. 

And  by  the  Sale  of  Goods  Act  (56  & 
57  Vict  chap.  71,  f  45,  subd.  3)  it  ia 
provided  that,  "if  after  the  arrival  of 
the  goods  at  the  appointed  destination, 
the  carrier  or  other  bailee  or  custodier 
acknowledges  to  the  buyer  or  his  agent 
that  he  holds  the  goods  on  his  behalf, 
and  continues  in  x>osse8sion  as  bailee 
or  custodier  for  the  buyer  or  his  agent, 
the  transit  is  at<  an  end.''  This  act  is 
quoted  and  applied  in  Mechan  A  Sons 
V.  North  Eastern  R.  Co.  (1911)  48  Scot 
L.  R.  987. 

But  it  has  been  held  that  a  mere 
business  custom  by  which  the  vendee 
is  allowed  to  leave  the  goods  in  the 
carrier's  warehouse,  to  be  removed  at 
his  convenience  upon  pasnnent  of 
charges,  does  not  create  a  new  rela- 
tionship such  as  will  terminate  the 
vendor's  right  of  stoppage  in  transitu. 
Jeffria  v.  Fitchburg  R.  Co.  (1896)  98 
Wis.  250,  88  L.R.A  351,  57  Am.  St. 
Rep.  919,  67  N.  W.  424« 

And  in  England  it  has  been  held  that 
the  right  of  the  consignor,  under  the 
rule  allowing  stoppage  in  transitu  at 
any  time  before  delivery,  cannot  be  af- 
fected by  any  usage  of  the  carrier  to 
retain  goods  aa  a  lien  for  a  general 
balance  of  account  between  it  and  the 
consignee.  Oppenheim  v.  Rusaell 
(1802)  3  Bos.  A  P.  42,  127  Bng.  Re- 
print, 24,  6  Revised  Rep.  604.  And  see 
Richardson  v.  Goss  (1802)  3  Bos.  &  P. 
119,  127  Eng.  Reprint,  65,  6  Revised 
Rep.  727.  But  see  also  Rowe  v.  Pick- 
ford  (1817)  8  Taunt.  83,  129  fing.  Re- 
print, 313,  1  J.  B.  Moore,  526,  19  Re- 
vised Rep.  466;  and  Foster  v.  Framp- 
ton  (1826)  6  Bam.  A  C.  107,  108  Bng« 
Reprint,  392,  9  Dowl.  4b  R.  106,  2  Car. 
ft  P.  469,  5  L^  J.  K.  B.  71,  80  Revised 
Rep.  255. 
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Where  a  vendor  delivers  goods  to 
his  agent  to  have  work  done  upon  them 
before  being  forwarded  to  the  vendee* 
they  are  still  in  transit  while  so  held, 
and  may  be  stopped  by  the  vendor 
upon  the  insolvency  of  the  vendee. 
Owenson  v.  Morse  (1796)  7  T.  R.  64. 
101  Eng.  Reprint,  856. 

4.  Master  of  sMi^  ownrnd,  chmriereMf  or 
designated  6f/  vendee. 

Under  the  rule  requiring  actual  de- 
livery*  it  has  been  held  that  where  the 
goods  are  consigned  to  the  vendee  at  a 
foreign  port*  the  right  of  stoppage  in 
transitu  continues  until  delivery  into 
the  actual  possession  of  the  vendee  at 
the  port  of  delivery,  and  that  the  rule 
is  not  affected  by  the  fact  that  the 
gooda  were  carried  in  the  vendee's 
ship.  In  other  words,  where  goods  are 
shipped  to  a  foreign  port  in  the 
vendee's  ship  and  consigned  to  him, 
the  vendor's  right  of  stoppage  in  tran« 
situ  does  not  terminate  when  the  goods 
are  deliveted  to  the  ship.  Newhall  v. 
Vargas  (1836)  18  Me.  93,  29  Am.  Dee. 
489;  Stubbs.v.  Lund  (1811)  7  Mam. 
468,  5  Am.  Dee.  68;  Parker  v.  M*Iver 
(1792)  1  &  C  Eq.  (Desauss.)  274,  1 
Am.  Dec.  656. 

And  wherte  the  eensignee  has  no 
control  ever  the  ship,  but  has  merely 
contracted,  with  the  master  to  employ 
his  ship  in  bringing  goods  for  him,  it 
has  been  held  that  delivery  of  goods 
on  board  does  not  terminate  the  con« 
signer's  right  of  stoppage  in  transitu 
any  more  than  if  delivered  on  board  a 
general  ship  to  be  carried  to  the  con- 
signee. BohtliBi^  T.  Inglis  (ISOS)  8 
East,  881, 102  Ihig.  Reprint,  648,  7  Re* 
vised  Rep.  490;  Bemdtson  v.  Strang 
(1868)  L.  R.  8  Ch.  (Bng.)  688,  37  L. 
J.  Ch.  N.  S.  666,  19  L.  T.  N.  S.  40,  16 
Week.  Rep.  1025;  Ex  parte  Rosevear 
China  Clay  Co.  (1879)  L.  R.  11  Ch.  Div. 
(Eng.)  560,  48  L.  J.  Bankr.  N.  S.  100, 
40  L.  T.  N.  S.  730,  27  Week.  Rep.  691,  4 
Asp.  Mar.  L.  Cas»  144.  And  this  al- 
though no  different  or  further  destina* 
tion  than  the  ship  was  communicated 
to  the  vendor.  Ex  parte  Rosevear 
China  Clay  Co.  (Eng.)  supra.  In  this 
case  Cotton,  L.  J.,  said  that  the  verbal 
agreement  which  the  purchaser  en- 
tered into  to  charter  the  ship  did  not 
make  the  captain  the  agent  or  servant 


of  the  purchaser,  as  he  was  only  a  car- 
rier; and  Brett,  L.  J.,  argued  that  "it 
can  make  no  difference  whether  the 
destination  of  the  goods  is  communi- 
cated to  [by]  the  purchaser  at  the  time 
of  the  contract  for  sale,  or  whether  the 
destinatioii  is  to  be  named  after  the 
contract^  but  before  the  shipment." 

Nor  does  the  mere  fact  that  the 
carrying  ship  was  named  by  the  buyer 
make  any  difference  as  to  the  con- 
signor's right  of  stoppage  in  transitu. 
Thompson  v.  Trail  (1826)  2  Gar.  &  P. 
834,  6  Bam.  &  C  36, 108  Eng.  Reprint, 
366,  6  Dowl.  &  R.  31,  5  L.  J.  K.  B.  34, 
SO  Revised  Rep.  242 ;  Ex  parte  Watson 
(1877)  L.  R.  5  Ch.  Div.  (Eng,)  35,  25 
Week.  Rep.  489,  46  L.  J.  Bankr.  N.  S. 
97,  36  L.  T.  N.  S.  75,  3  Asp.  Mar.  L. 
Gas.  396.  But  see  Wilmshurst  v.  Bow- 
ker  (1843)  12  L.  J.  Exch.  N.  S.  475,  7 
Mann.  &  G.  882,  135  Eng.  Reprint,  358, 
where  goods  were  put  on  board  a  ship 
designated  by  the  vendee  to  be  carried 
for  and  at  his  risk,  and  the  vendor 
sent  an  indorsed  bill  of  lading  and  in- 
voice to  the  vendee,  in  which  it  was 
held  that  the  vendor's  right  of  stop- 
page in  transitu  was  terminated,  it  not 
appearing  that  payment  was  a  condir 
tion  precedent  to  transfer  of  title  and 
possession. 

However,  the  contrary  has  been  held 
where  the  goods  were  consigned  to  the 
one  owning,  controlling,  or  designat- 
ing the  means  of  transportation, — as, 
for  instance,  a  ship, — ^to  be  shipped  to 
a  foreign  market  rather  than  to  be 
transported  to  the  consignee,  the  right 
of  stoppage  in  transitu  terminating  in 
such  a  case,  on  delivery  to  the  ship. 
Stubbs  V.  Lund  (1811)  7  Mam.  453,  5 
Am.  Dec.  63;  Rowley  v.  Bigelow 
(1832)  12*  Pick.  (Mass.)  307,  23  Am. 
Dec.  607;  Fowler  v.  McTaggert,  as 
cited  in  Inglis  v.  Usherwood  (1801)  1 
East,  516,  102  Eng.  Reprint,  198,  7 
T.  R.  442,  101  Eng.  Reprint,  1066,  4 
Revised  Rep.  485.  And  see  Sturtevant 
V.  Orser  (1862)  24  N.  Y.  538,  82  Am. 
Dec.  321.  In  Rowley  v.  Bigelow  (1832) 
12  Pick.  (Mass.)  307,  Shaw,  Ch.  J., 
said  that  it  was  very  clear  that  deliv- 
ery of  goods  on  board  a  vessel  appoint- 
ed by  the  vendee  to  receive  it,  ''not 
for  the  piirpose  of  transportation  to 
him,  or  to  a  place  appointed  by  him  to 
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be  delivered  there  for  his  use,  but  to 
be  shipped  by  such  vessel,  in  his 
name,  from  his  own  place  of  residence 
to  a  third  person,  was  a  termination  of 
the  transit,  and  the  right  of  the  vendor 
to  stop  in  transitu  was  at  an  end." 

And  it  has  been  held  that  where 
goods  are  shipped  on  the  consignee's 
own  vessel  in  a  foreign  port,  to  be 
transported  and  delivered  to  him,  the 
transitus  as  between  the  vendor  and 
vendee  is  terminated  upon  delivery  to 
the  ship's  master,  so  as  to  prevent  a 
subsequent  stopping  by  the  vendor. 
Bolin  V.  Huffnagle  (1828)  1  Rawle 
(Pa.)  9,  approved  in  Hays  v.  Mouille 
(I860)  14  Pa.  48;  Humberston  v.  Frod- 
sham  (1844)  DeG.  Bankr.  Gas.  (Eng.) 
262,  8  Jur.  675;  Van  C^asteel  v.  Booker 
(1848)  2  Exch.  691,  154  Eng.  Reprint, 
668,  18  L.  J.  Exch.  N.  S.  9 ;  Straker  v. 
Ewing  (1865)  34  Beav.  147,  55  Eng. 
Reprint,  590,  11  Jur.  N.  S.  127,  11  L. 
T.  N.  S.  588, 18  Week.  Rep.  286 ;  Schots- 
mans  v.  Lancashire  &  Y.  R.  Co.  (1867) 
L.  R.  2  Gh.  (Eng.)  382,  86  L.  J.  Gh. 
N.  S.  361,  16  L.  T.  N.  S.  189,  15  Week. 
Rep.  537;  Re  Bruno  (1887)  6  Asp. 
Mar.  L.  Gas.  (Eng.)  138,  56  L.  T.  N.  S. 
677,  4  Morrell,  146.  In  Bolin  v.  Huff- 
nagle (Pa«)  supra,  the  court  said: 
''The  relation  of  the  master  is  that 
of  a  special  agent  to  his  employer. 
He  so  far  represents  his  principal  as 
to  make  a  delivery  to  him  (in  the  ab- 
sence of  a  special  agreement  to  the 
contrary)  a  full,  effectual,  and  final 
delivery  to  the  principal  himself. 
The  master  of  the  ship  cannot,  with 
any  propriety,  be  considered  a  common 
carrier,  or  mere  middleman,  between 
the  consignor  and  the  consignee. 
•  .  •  After  the  delivery  of  the 
goods  at  M.  to  the  captain,  B.  &  Com- 
pany [the  vendors]  ceased  to  have  any 
control  over  them.  Every  connection 
between  the  vendors  and  the  agent 
was  at  an  end,  and  the  agent  became 
alone  responsible  to  his  employers. 
Nor  had  the  agent  any  demands 
against  the  vendors.  Not  so  in  the 
case  of  a  common  carrier  or  middle- 
man, who,  for  certain  purposes,  is  con- 
sidered as  the  agent  of  both  parties." 
At  least,  this  is  the  rule  unless  the 
vendor  reserves  some  control  over  the 
shipment.    Schotsmans  v.  Lancashire 


&  Y.  R.  Go.  (1867)  L.  R.  2  Ch.  (Eng.) 
382.  In  the  latter  case  Lord  Chelms- 
ford, L.  G.,  among  other  things,  said 
that  the  essence  of  the  doctrine  of 
stoppage  in  transitu  is  that  during  the 
transitus  the  goods  should  be  in  the 
custody  of  some  third  person  interme- 
diate between  the  seller  who  has  part- 
ed with  and  the  buyer  who  has  not 
acquired  possession,  and  continued  as 
follows:  "If  the  goods  are  actaally 
delivered  to  an  agent  of  the  vendee, 
employed  by  him  to  receive  delivery, 
the  vendor  is  devested  of  his  right  of 
stoppage  in  transitu.  On  the  o&er 
hand,  although  there  is  no  actual  de- 
livery to  the  vendee's  agent,  the  ven- 
dor may  annex  terma  to  such  delivery, 
and  so  prevent  it  from  being  absolute 
and  irrevocable.  In  thia  case,  the 
goods  were  shipped  on  board  the  con- 
signee's own  ship,  and  delivered  into 
the  possession  of  his  own  servant,  the 
master,  who  signed  bills  of  lading 
making  the  goods  deliverable  to  the 
consignees  or  assigns.  There  was, 
therefore,  a  delivery  to  the  agent  for 
his  principal,  and  no  contrt^  over  the 
delivery  was  in  terms  reserved  to  flie 
vendor." 

And  it  has  been  htfM  that  delivery 
to  a  ship  chartered  by  the  Tendee,  of 
goods  for  a  voyage  to  a  domeelie  ^ort, 
constitutes  a  construetive  delivery 
•nfficient  to  terminate  the  vendor^s 
right  of  stoppage  in  transitu.  Thomp- 
son V.  Stewart  (1870)  7  Phila.  (Pa.) 
187. 

However,  where  It  does  clearly  ap- 
pear that  the  vendors  reserved  domin- 
ion over  the  goods,  delivery  to  the 
vendee's  ship  does  not  terminate  the 
right  of  stoppage  in  transitu.  Thus,  in 
Turner  v.  Liverpool  Docks  (1851)  6 
Exeh.  648,  168  Eng.  Reprint,  659,  20 
L.  J.  Exch.  N.  S.  89S,  14  Eng.  Rul.  Gas. 
725,  it  was  held  that  where  a  bill  of 
lading  in  terms  made  the  goods  deliv- 
erable to  the  order  of  the  vendors, 
they  reserved  such  a  title  as  prevent- 
ed the  goods  passing  to  the  vendees  by 
delivery  on  board  their  ship,  so  that 
the  right  of  stoppage  in  transitu  con- 
tinued during  the  voyage  to  the  point 
of  destination.  So,  in  Moakes  v. 
Nlcolson  (1866)  19  C.  B.  N.  S.  290, 144 
Eng.  Reprint,  798,  34  L.  J.  C.  P.  N.  S. 
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27S,  12  L.  T.  N.  S.  573,  in  holdinir  that 
delivery  of  goods  on  boArd  a  ship  char- 
tered by  the  vendee  had  no  effect  what- 
ever in  passing  the  property  so  as  to 
terminate  the  right  of  stoppage  in 
transitu,  Earle,  Ch.  J.,  said  that  if  the 
intention  was  that  the  ship  should  be 
regarded  as  the  warehouse  of  the  ven- 
dor until  the  happening  of  a  conteio- 
plated  event  (payment  of  the  price), 
the  putting  of  the  goods  on  board  the 
ship  did  not  alter  the  position  of  the 
contracting  parties.  And  in  Bemdt-* 
son  V.  Strang  (XSe?)  L.  R.  4  Eq, 
(Eng.)  481,  87  L.  J.  Ch.  N.  S.  665,  19 
L.  T.  N.  S.  40,  16  Week.  Rep.  1025,  it 
was  held  that  delivery  by  the  vendor 
of  goods  on  board  a  ship  chartered  by 
the  vendee  of  such  goods,  under  a  bill 
of  lading  making  the  shipmaster  a 
carrier,  preserved  the  right  of  stop- 
page in  transitu  until  the  ship  reached 
the  point  of  destination.  And  in  Van 
Gasteel  v.  Booker  (1848)  2  Exeh.  691» 
154  Eng.  Reprint,  668,  11  L.  J.  Exch. 
N.  S.  9,  it  was  said  that  delivery  to 
the  purchaser's  ship  ends  transit  un- 
less it  appears  that  the  consignor 
clearly  intended  to  preserve  his  title 
to  the  goods  until  he  did  a  further  act, 
as  by  transferring  the  bill  of  lading. 
And  in  Ruck  v.  Hatfield  (1822)  5  Bam. 
&  Aid.  632,  106  Ettg.  Reprint,  1821,  24 
Revised  Rep.  507,  it  was  held  that 
where  a  delivery  is  made  under  a  con- 
tract calling  for  delivery  free  on 
board,  and  the  vendor's  agent  demands 
a  receipt  acknowledging  shipment  on 
account  of  the  vendors,  the  transitus  is 
not  ended  by  the  mere  delivery  of  the 
goods,  and  the  vendors  still  have  a 
right  to  stop  them,  even  though  the 
ship's  officer  refused  to  sign  the  re- 
ceipt as  requested.  And  see  Ex  parte 
Rosevear  China  Clay  Co.  (1879)  L.  R. 
11  Ch.  Div.  (EngO  560,  48  L.  J.  Bankr. 
N.  S.  100,  40  L.  T.  N.  S.  730,  27  Week. 
Rep.  591,  4  Asp.  Mar.  L.  Caa.  144, 
wherein  the  contract  called  for  deliv- 
ery **tree  on  board"  a  ship  chartered 
by  the  vendee,  and  in  which  it  was 
held  that  such  a  delivery  did  not  ter- 
minate the  vendor^s  right  of  stoppage 
in  transitu. 

But  even  admitting  the  validity  of 
the  rule  that  a  delivery  of  goods  on 
board  vendee's  ship  is,  under  ordinary 
circumstances,  a  delivery  which  ter- 


minates the  vendor's  right  of  stoppage 
in  transitu,  a  case  may  be  taken  out 
of  the  rule  by  a  law  of  the  vendor's 
country.  Thus,  in  Inglis  v.  Usherwood 
(1801)  1  East,  515,  102  Eng.  Reprint, 
198,  it  was  held  that  where  delivery  on 
board  vendee's  ship  was  made  in  Rus- 
sia, and  by  a  law  of  that  country  the 
owner  may  retake  the  same  on  board  a 
ship  upon  the  bankruptcy  of  the 
vendee,  the  vendor  could  stop  the  same 
in  transit  upon  discovering  the  in- 
solvency of  his  vendee. 

d.  Customs  ofJUcials* 

The  taking  of  possession  from  the 
caxTier  by  customs  officials,  under 
general  orders,  does  not  itself  termi- 
nate the  transitus,  where  the  freight 
and  duty  remain  unpaid  and  the  entry 
has  not  been  made,  the  custody  of  the 
carrier  in  such  a  case  being  regarded 
as  continued  by  the  customs  officials. 
Bumham  v.  Winsor  (1843)  Fed«  Cas. 
No.  2,180;  Parker  v.  Byrnes  (1871)  1 
Low.  Dec.  539,  Fed.  Cas.  No.  10,728; 
Re  Beams  (1878)  18  Nat  Bankr.  Reg. 
500,  Fed.  Cas.  No.  1,191;  Re  Talbot 
(1911)  185  Fed.  985;  Hauterman  v. 
Bock  (1859)  1  Daly  (N.  Y.)  866;  Fras- 
chieris  v.  Henriques  (1868)  6  Abb.  Pr. 
N.  S.  (N.  Y.)  261;  Strahlheim  v.  Wal- 
lach  (1884)  12  Daly  (N.  Y.)  318;  Do- 
nath  V.  Broomhead  (1847)  7  Pa.  301; 
Burr  V,  Wilson  (1856)  13  U.  C  Q«  B. 
478;  Lewis  v.  Mason  (1875)  36  U.  C 
Q.  B.  590 ;  Ascher  v.  Grand  Trunk  R. 
Co.  (1875)  36  U.  C.  Q.  B.  609;  Morgan 
Envelope  Co.  v.  Boustead  (1885)  7 
Ont.  Rep.  697.  And  in  England  the 
same  conclusion  has  been  reached 
where  it  merely  appeared  that  the  du- 
ties were  unpaid.  Northey  v.  Field 
(1797)  2  Esp.  (Eng.)  613.  Lord  Ken- 
yon  said  that  until  the  duties  were 
paid  the  goods  were  quasi  In  custodia 
legis. 

But  where  the  customs  officials  have 
entered  the  goods  as  belonging  to  the 
consignee  and  the  freight  has  been 
paid,  it  has  been  held  that  the  right  of 
stoppage  in  transitu  has  terminated, 
although  the  goods  are  still  held  in 
bonded  warehouses  pending  pasonent 
of  duties.  Re  Talbot  (1911)  185  Fed. 
986;  Wiley  v.  Smith  (1877)  2  Can.  S.  C. 
1,  affirming  (1877)  1  Ont.  App.  Rep. 
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179,  and  overruling  Graham  t.  Smith 
(1876)  27  U.  C.  C.  P.  1.  and  Howell  v. 
Alport  (1862)  12  U.  C.  C.  P.  875,  upon 
which  the  Graham  decision  was  based; 
Wilds  V.  Smith  (1877)  2  Ont  App.  Rep. 
8,  reversing  (1877)  41  U.  S.  Q.  B.  136, 
and  following  Wiley  v.  Smith  (1877) 
2  Cam.  S.  C.  1,  affirming  (1877)  1  Ont. 
App.  Rep.  179.  And  that  entry  of 
goods  at  a  customhouse,  and  the  plac- 
ing of  the  same  in  the  public  ware- 
house,  terminate  the  right  of  stoppage 
in  transitu,  even  though  the  duties 
have  not  been  paid,  see  Mottrain  v. 
Heyer  (1846)  5  Denio  (N.  Y.)  629,  and 
Cartwright  v.  Wilmerding  (1862)  24 
N.  Y.  521. 

And  in  Ireland,  in  Orr  v.  Murdock 
(1851)  2  Ir.  C.  L.  Rep.  9,  the  court  ap* 
plied  the  rule  that  transitus  termin- 
ates when  nothing  remains  to  be  done, 
either  by  the  vendee  to  complete  the 
contract,  or  by  the  vendor  to  transfer 
the  possession,  and  held  that  lodgment 
of  a  delivery  order  with  customs  offi- 
cials who  held  goods  bouj^t  from  the 
drawer  of  the  order,  by  the  one  te 
whom  delivery  was  ordered,  termin* 
ated  the  transitus  so  as  to  prevent  the 
vendor's  stopping  the  consignment, 
since  the  order,  especially  as  it  was 
acted  upon,  made  the  officials  the 
agents  of  the  vendee  instead  of  the 
vendor;  and  this  even  though  there 
was  no  actual  transfer  on  the  excise 
books.  It  was  also  held  in  this  case 
that  payment  of  the  duty  by  the 
vendee  was  not  a  condition  precedent 
under  the  delivery  order. 

And  where  the  consignee  has  the 
goods  entered  and  bonded  and  ware- 
housed in  his  own  name,  the  seller  has 
thereafter  no  right  of  stoppage.  Par- 
ker V.  Byrnes  (1871)  1  Low.  Dec.  639, 
Fed.  Cas.  No.  10,728;  Fraschieris  v. 
Henriques  (1868)  6  Abb.  Pr.  N.  S. 
(N.  Y.)  261. 

On  the  other  hand,  it  has  been  held 
that,  where  the  consignor  has  the 
goods  entered  and  placed  in  bond  in 
his  own  name,  and,  under  treasury 
rulings,  his  order  is  necessary  in  order 
to  'enable  the  consignee  to  withdraw 
the  same  from  bond,  there  has  been  no 
delivery  such  as  would  terminate  the 
vendor's  right  of  stoppage  in  transitu. 
Re  Beams  (1878)  18  Nat.  Bankr.  Reg. 


500,  Fed.  Cas.  No.  1,191.  And  that  the 
mere  entry  of  goods  by  the  vendee  at 
the  customhouse,  without  the  payment 
of  the  duties,  and  when  not  placed  in 
the  public  warehouse,  does  not  termin- 
ate the  transitus  or  the  right  to  stop 
the  same  before  the  delivery  to  the 
vendee,  see  Mottram  v.  Heyer  (1846)  5 
Denio  (N.  Y.)  629 ;  H^brook  v.  Vose 
(1860)  6  Bosw.  (N.  Y.)  76,  and  Fras- 
chieris V.  Henriques  (N.  Y.)  supra. 
And  the  same  has  been  held  where  the 
consignee  merely  entered  the  goods  be- 
fore notice  of  arrival,  at  least,  while 
they  remained  in  the  hands  of  the  car- 
rier as  such.    Harris  v.  Pratt  (1858) 

17  N.  Y.  249,  affirming  (1857)  6  Daer, 
606. 

e.  Under   mUmt^'menJtf    gamiahm/enif    er 

execution. 

It  is  generally  conceded  that  seizure 
of  goods  from  an  intermediate  carrier 
or  a  warehouseman,  on  an  attachment, 
garnishment,  or  other  legal  process  by 
a  general  creditor  of  the  consignee,  be- 
fore delivery,  does  not  end  transit  so 
as  to  terminate  the  consignor's  ri^t 
of  stoppage. 

United  States.-^ Re  J.  F.  Growe 
Constr.  Co.  (1919)  266  Fed.  907. 

Alabama,  —  Baycmne  Knife  Co.  ▼. 
Umbenhauer  (1894)  107  Ala.  496,  54 
Am.  St.  Rep.  114, 18  So.  175. 

AriuuMaa.— Mason  v.  Wilson  (1884) 
48  Ark.  172. 

CeMnecticiit.  —  Woodruff  v.  Noyes 
(1843)  15  Conn.  885. 

lewa.— Cox  t.  Bums  (1855)  1  Iowa, 
64;  O'NeU  v.  Garrett  (1858)  6  Iowa, 
480;  Greve  v.  Dunham  (1882)  60  Iowa. 
108,  14  N.  W.  130. 

Kansas. — ^Rucker  v.  Donovan  (1874) 

18  Kan.  251,  19  Am.  Rep.  84  (writ  of 
execution). 

Kentucky.— Hause  v.  Juds<m  (1836) 
4  Dana,  7,  29  Am.  Dec.  377;  Wood  v. 
Yeatman  (1854)  15  B.  Hon.  270. 

Louisiana. — Hepp  v.  Glover  (1840) 
15  La.  461,  85  Am.  Dec.  206;  Blom 
T.  Marks  (1869)  21  La.  Ann.  268,  99 
Am.  Dec.  725. 

Maryland.  —  O^Brien  v.  Norris 
(1860)   16  Md.  122,  77  Am.  Dec.  284. 

Maaaachusetts.  —  Scholileld  v.  Bell 
(1817)  14  Mass.  40;  Naylor  v.  Dennie 
(1829)  8  Pick.  198,  19  Am.  Dec.  31t; 
Seymour  t.  Newton  (1870)  106 
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2172;  Dtirggr  Cem«itt  *  Unib«r  Co.  v. 
O'Brien  (1877)  128  Maas.  12. 

Midopui.  —  White  v.  Mitchell 
(1878)  88  Mich.  890. 

Minnmota>  —  Lewis  v.  Sharv^ 
(1894)  l»  Mimu  464,  59  N.  W.  1096. 


MississippL  —  Merria  v.  Shryock 
(1874)  50  Miss.  590;  Langstaff  v.  Stiie 
(1886)  64  Miss.  171,  60  Am.  Rep.  49, 
1  So.  97;  Drejrfas  v.  Mayer  (1891)  69 
Miss.  282,  12  So.  267. 

MiflBoozL  —  Schwabacher  v.  Kane 

(1888)  18  Mo.  App.  126;  Estey  v.  Trux- 
el  (1887)  25  Mo.  App.  238;  Letts-Spen- 
cer Gfoeery  Co.  v.  Missouri  P.  R.  Go, 
(1907)  138  Mo.  App.  352,  122  S.  W.  10. 

Nebraska.— Ghicasro,  B.  &  Q.  R.  Co. 
V.  Painter  (1884)  15  Neb.  394,  19  N. 
W.  488;  Schuster  v.  Carson  (1890)  28 
Neb.  612,  44  N.  W.  734. 

Nevada.— More  v.  Lett  (1878)  13 
Nev.    376;    Fenkhausen    v.    Fellows 

(1889)  20  Nev.  812,  4  L.R.A.  732,  21 
Fac.  886. 

New  Hampidiire.  —  Inslee  v.  Lane 
(1876)  57  N.  H.  454. 

New  York.  —  Buckley  v.  Fumiss 
(1836)  15  Wend.  137,  on  subsequent 
appeal  in  (1837)  17  Wend.  504;  Hoi- 
brook  ▼•  Vose  (1860)  6  Bosw.  76; 
Clark  T.  Lynch  (1871)  4  Daly,  83. 

North  Canriina.  —  Farrell  v.  Rich- 
mond &  D.  R.  Co.  (1889)  102  N.  C.  390, 
3'  LJI.A.  647,  11  Am.  St  Rep.  760,  9 
S.  E.  302. 

Ohia— Benedict  v.  Schaettle  (1861) 
12  Ohio  St  515;  (>alahan  v.  Babcock 
(1871)  21  Ohio  St  281,  8  Am.  Rep. 
68. 

QregOBL — ^Frame  r.  Oregon  Liquor 
Co.  (1906)  48  Or.  272,  85  Pac.  1009, 
rehearing  denied  in  (1906)  48  Or.  276, 
86  Pac.  791. 

FeniMQrlyania.  —  Hays  ▼.  Mouille 
(1850)  14  Pa.  48;  Schumacher  v.  Eby 
<1855)  24  Pa.  521;  Pottinger  v.  Heck- 
sher  (1855)  2  Grant,  Cas.  309;  Ca- 
been  v.  Campbell  (1858)  30  Pa.  254; 
Baltimore  &  O.  R.  Co.  v.  Davis  (1888) 
9  Sadler,  147,  20  W.  N.  C.  514,  12  Atl. 
335;  Allen  v.  Mercier  (1826)  1  Ashm. 
103;  Bender  ▼.  Bowman  (1868)  2 
Pearson,  517;  .Kahnweiler  v.  Buck 
(1870)  2  Pearson,  69;  Eastern  Lumber 
Co.  ▼.  Gill  (1891)  9  Pa.  Co.  Ct  630. 

Tennessee.  -^  Mississippi  Mills  v. 
Union  &  P.  Bank  (1882)  9  Lea,  814. 

Texas.— Chandler  v.  Fulton  (1853) 

7  A.Ii.K.'^ov. 


10  Tex.  2,  60  Am.  Dec.  188;  Harris  v. 
Tenney  (1892)  85  Tex.  254,  34  Am. 
St  Rep.  796,  20  S.  W.  82;  Tillman  v. 
Kansas  City  Distilling  Co.  (1887)  8 
Tex.  App.  Civ.  Cas.  (Willspn)  349. 

Vermont— Kitchen  v^  Spear  (1858) 
80  Vt  545. 

Wlacoiiain.  .—  Sherman  y.  Rugee 
(1882)  55  Wis.  346,  13  N.  W.'24L 

England.— Smith  v.  (}oss  (1808)  1 
Campb.  282,  10  Revised  Rep.  684  (at- 
tachment) ;  Bartram  v.  Farebrother 
(1828)  4  Bing.  579,  180  Eng.  Reprint, 
891,  1  Moore  &  P.  515,  6  L.  J.  C.  P. 
125,  29  Revised  Rep.  639. 

Canada.  —  McLean  v.  Breithaupt 
(1884)   12  Ont.  App.  Rep.  383. 

In  Sherman  v.  Rugee  (1882)  55  Wis. 
346,  li  N.  W.  241,  the  court  discussed 
the  right  of  stoppage  in  transitu  as  af- 
fected by  a  seizure  of  goods  on  exe- 
cution as  follows:  "If  at  that  time 
[time  of  seizure  by  sheriff]  the  leather 
had  not  come  to  the  possession  of  the 
purchasers,  the  right  of  the  plaintiffs 
[vendors]  to  claim  and  take  possession 
of  it  is  clear.     The  fact  that  it  had 
been  seized  by  the  sheriff  by  virtue  of 
process  against  the  goods  of  the  pur- 
chasers does  not  destroy  that  right. 
Notwithstanding    such    seizure,    the 
leather  was  still  in  transit  when  de- 
manded of  the  sheriff.    ...    It  was 
argued  that  the  taking  of  the  leather 
by  the  sheriff  from  the  railroad  com- 
pany, and  removing  it  to  the  store  of 
the  purchasers,  operated  as  a  delivery 
to  the  purchaser  and  foreclosed  the 
right  of  the  plaintiffs  to  reclaim  it. 
We  find  nothing  in  the  testimony  which 
supports  this  position.    It  is  conclu- 
sively proved  that  the  sheriff  seized 
the  proper^  and  held  it  under  his 
processes,  against  the  purchasers,  and 
not  as  the  agent  of  the  purchasers. 
It  is  entirely  immaterial  that  they  de- 
livered to  him  or  allowed  him  to  take 
the  bill  of  the  leather  and  the  plain- 
tiff's letter  of  advice  inclosing  it,  or 
that  he  stored  the  goods  in  the  build- 
ing in  which,  before  their  failure,  the 
purchasers  carried  on  their  business. 
The  testimony  fails  entirely  to  show, 
that  there  was  ever  a  moment  in  which 
they  had  any  dominion  over  or  control  ' 
of  the  property."    In  Naylor  v.  Dennie 
(1829)  8  Pick.   (Mass.)   198,  19  Am. 
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Dec.  319,  the  court  discussed  the  ques- 
tton  of  the  risrht  of  stoppage  in  tran- 
situ as  affected  by  an  interyening  at- 
taclmient  by  a  general  creditor  of  the 
consignee  as  follows:  'This  right  is 
founded  upon  an  implied  condition  in 
the  sale  that,  if  the  vendee  should  be- 
eome  actually  insolvent  between  the 
shipment  of  the  goods  and  the  recep- 
tion of  them  by  the  vendee,  the  vendor 
sfaadl  have  the  right  to  rescind  the  con- 
tract and  reclaim  the  goods.  To  allow 
an  attachment,  before  the  transit  is  at 
an  end,  to  have  effect,  will  be  to  defeat 
a  useful  and  necessary  provision  of  the 
law  merchant/'  And  in  Buckley  v. 
Purniss  (1886)  15  Wend.  (N.  Y.)  137, 
Bronson,  J.,  in  discussing  a  similar 
question,  said  that  an  attaching  cred- 
itor has  no  better  right  to  the  goods 
than  the  debtor  consignee,  and  con- 
tinued as  follows :  "He  [the  attaching 
creditor]  might  by  legal  process  ac- 
quire a  priority  over  other  creditors, 
who  were  less  diligent,  and  thus  secure 
his  debt;  but  he  could  not  devest  a 
right  already  existing  in  the  plaintiff 
{the  consignor].  The  process  does  not 
proceed  on  the  ground  of  defeating  a 
prior  right  in  a  third  person,  but  on 
the  ground  of  acquiring  such  interest 
in  the  property  attached  as  the  debtor 
had  himself.  If  the  levy  of  an  execu- 
tion, or  the  service  of  an  attachment 
against  the  vendee,  were  allowed  to 
defeat  the  claim  of  the  vendor,  the 
right  of  stoppage  in  transitu  would  be 
of  little  value;  for  in  this  state  judg- 
ments and  attachments  not  iniTrequent- 
ly  furnish  the  first  public  evidence  of 
the  insolvency  of  a  trader." 

And  the  same  has  been  held  to  be 
the  rule  where  the  jittachment  ra  levied 
at  an  intermediate  point  while  the 
goods  are  in  the  hands  of  an  agent 
of  the  vendee  to  be  forwarded.  Black- 
man  V.  Pierce  (1868)  23  Cal.  508; 
^eber  v.  Baessler  (1893)  8  Colo.  App. 
459,  34  Pac.  261;  Atkins  v.  Colby 
(1849)  20  N.  H.  154. 
\  But  in  It  few  instances  the  courts 
have  seemingly  regarded  a  seizure 
.upon  execution  &s  upon  a  different 
footing  than  an  attachment  or  gar- 
nishment, and  have  held  that  goods 
while  in  transit  may  be  seized  on  exe- 
cution so  as  to  terminate  the  vendor's 


right  of  stoppage  in  transitu.  The  fol- 
lowing cases  are  to  this  effect:  Con- 
ture  V.  McKay  (1889)  6  Mamtoba  L 
R.  273;  McLean  v.  Breithaupt  (1884) 
12  Out  App.  Rep.  388.  And  see  Smith 
V.  Goss  (1808)  1  Campb.  (Enfir.)  282, 
10  Revised  Re^).  684. 

And  it  has  been  held  that  where 
the  vendor  of  goods  himself  attaches 
them  as  the  property  of  tiie  vendee 
while  they  are  in  transit,  such  attach- 
ment destroys  the  right  of  the  vendor 
to  subsequently  stop  them  in  transit 
Woodruff  V.  Noyes  (1848)  15  Cohil 
835;  Fox  v.  Willis  (1888)  60  Tex.  373. 
At  least,  unless  the  vendor,  in  the  be- 
lief that  he  still  has  a  right  of  stop- 
page in  transitu,  promptly  dismisses 
the  writ  and  seeks  to  stop  the  transit 
Fox  V.  Willis  (Tex.)  supra. 

And  it  has  been  broadly  stated,  and 
seemingly  in  square  conflict  with  the 
general  rule  above  stated,  that  an  atr 
tachment  levied  on  goods  after  their 
delivery  to  the  carrier  for  transporta- 
tion to  the  vendee,  but  before  the  right 
of  stoppage  in  transitu  was  exercised, 
terminated  the  right  of  stoppage. 
Boyd  V.  Mosely  (1853)  2  Swan  (Tenn.) 
661.  This  was  upon  the  theory  that 
the  one  in  whose  favor  the  attachment 
was  made  was  a  bona  fide  holder;  but 
it  seems  that  this  reasoning  is  falla- 
cious, and  in  fact  is  declared  to  be 
obiter  in,  the  subsequent  Tennessee 
case  of  Mississippi  Mills  v.  Union  ft 
P.  Bank  (1882)  9  Lea  (Tenn.)  314,  in 
which,  as  shown  supra,  the  sreneral 
rule  is  adhered  to. 

And  it  has  been  held  that  after  the 
goods  have  reached  the  point  of  des- 
tination they  miay  be  taken  on  attach- 
n^ent  or  execution  sued  out  by  cred- 
itors of  the  vendee,  so  as  to  work  a  de- 
livery and  terminate  the  right  of 
stoppage  in  transitu.  French  v.  Star 
Union  Transp.  Co.  (1883)  134  Mass. 
288;  Wentworth  v.  Outhwaite  (1842) 
10  Mees.  &  W.  486,  162  Eng.  R^rint, 
641,  12  L.  J.  Exch.  N.  S.  172. 

d.  MtWfviUn^  and  adntiniaHraiors, 

When  the  vendee  dies,  his  adminis- 
trator or  executor,  who  succeeds  to  his 
rights,  may  take  possession  of  goods 
which  have  arrived  at  the  point  of  des- 
tination, thereby  terminating  the  tran- 
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sit  and  putting  an  end  to  the  vendor's 
•ris^t  of  stoppage.    Jacobs  v.  Bentley 
(1908)  86  Ark.  186,  126  Am.  St.  Rep. 
1066,  110  S:  W.  594. 

e.  Truwteea  in  hanhrttpiey  and  ossi^neea 

in  inMolvency. 

"    Where  goods  have  reached  the  point 
of  destination,  it  has  been  held  tiiat 
either  an  assignee  in  insolvency  or  a 
receiver  in  bankruptcy   of  the  con- 
signee may  take  the  goods  from  the 
carrier,  so  as  to  terminate  the  ship- 
per's right  of  stoppage  in  transitu.    Re 
Arctic  Stores  (1919)  258  Fed.  688;  Mc- 
Elroy  V.  Seery  (1884)  61  Md.  889,  48 
Am.  Rep.  110;  Ellis  v.  Hunt  (1789)  8 
T.  R,  464,  100  Eng.  Reprint,  679,  1  Re- 
vised Rep.  748,  28  Eng.  Rul.  Cas.  416 
(assignee  in  bankruptcy  put  mark  on 
goods  after  arrival,  and  previous  to 
the  consignor's  attempted  stoppage  in 
transitu);   Scott  v.   Pettit    (1803)    8 
Bos.  &  P.  469,  127  Eng.  Reprint,  255,  7 
Revised    Rep.    804;    Bird    v.    Brown 
(1850)  4  Exch.  786,  154  Eng.  Reprint, 
1488,  19  L.  J.  Exch.  N.  S.  154,  14  Jur. 
182,  23  Eng.  Rul.  Gas.  422;  Davis  v. 
McWhirter  (1877)  40  U.  C.  Q,  B.  598. 
In  Bird  v.  Brown  (1860)  4  Exch.  786, 
154   Eng.   Reprint,    1438,   supra,   the 
court  said :    "There  could  be  no  valid 
stoppage  in  transitu,  after  the  formal 
demand  of  the  goods  by  Bird  on  the 
11th  of  May,  and  the  subsequent  de- 
livery of  theth  to  the  defendants.    The 
goods  had  then  arrived  at  Liverpool, 
and  were  ready  to  be  delivered  to  the 
parties  entitled.     Bird,  on  behalf  of 
the   assignees,   demanded  the   goods, 
and  tendered  the  amount  due  for  the 
freight.     Assuming    that   there    had 
been  no  previous  stoppage  in  transitu, 
the  masters  of  the  several  ships  were 
thereupon   bound   to   deliver   up   the 
goods  to  Bird,  as  representing  Came 
&  Telo,  and  they  could  not,  by  their 
wrongful  detainer  of  them  and  deliv- 
ering them  over  to  other  parties,  pro- 
long the  transitus,  and  so  extend  the 
period  during  which  stoppage  might 
be  made.    The  transitus  was  at  an  end 
when  the  goods  had  reached  the  port 
of   destination,    and   when   the    con- 
signees, having  demanded  the  goods 
'  and    tendered    the    amount    of    the 
:freight,  would  have  taken  them  into 


their  possession  but  for  a  wrongful  de- 
livery of  them  to  other  parties." 

On  the  other  hand,  it  has  been  held 
that  a  messenger  in  insolvency  of  a 
vendee  cannot,  at  least  as  against  the 
refusal  of  the  vendee  himself  to  accept 
a  shipment  from  a  carrier,  terminate 
the  vendor's  right  of  stoppage  in 
transitu  by  accepting  ^e  goods,  it  be- 
ing said  that  "a  bankruptcy  messenger 
acts  in  a  passive  capacity,  is  intrusted 
with  no  discretionary  powers,  acts  un- 
der mandate  of  court,  or  does  certain 
things  particularly  described  by  the 
law  .wkicfa  creates  the  office,  is  mostly 
a  defender  or  keeper  of  property,  a  cus- 
todian until  an  assignee  comes, — and 
he  can  neither  add  to  nor  take  from 
the  bankrupt's  estate.''  Tufts  v.  Syl- 
vester (1887)  79  Me.  218,  1  Am.  St. 
Rep.  308,  9  Atl.  357« 

And  it  has  been  held  that  the  car-' 
rier's  agent  has  a  right  to  refuse  to 
turn  over  the.  goods  pending  instruc- 
tions from  the  company,  so  that  a  mere 
demand  on  the  part  of  the  assignee 
does  not. work  a  constructive  delivery 
BttiBcient  to  cut  off  the  vendor's  right 
of  stoppage  in  traoisitu.  Anderson  v. 
Fish  (1888)  16  Qnt  Rep.  476,  affirmed 
on  opinion  below  in  (1890)  in  17  Ont 
App.  Rep.  28.     . 

And,  of  course,  the  mere  fact  that 
the  consignee  has  made  an  assign- 
ment in  bankruptcy  before  the  goods 
arrive  at  the  point  of  destination  does 
not  terminate  the  vendor's  right  of 
stoppage  in  transitu.  Kinloch  v.  Craig 
(1790)  4  Bro.  P.  C.  47,  2' Eng.  Reprint, 
32,  3  T.  R.  11%,  788,  100  Eng.  Reprint, 
487,  858,  1  Revised  Rep.  664. 

And  in  England,  in  a  very  early 
case,  it  was  held  that  as  between  the 
assignee  for  creditors  of  the  con- 
signee and  '  the  consignor,  and  as 
against  the  carrier,  the  consignor  may 
stop  the  goods  at  any  time  before  they 
actually  come  into  the  hands  of  the 
assignee.  D'Aquiia  v.  Lambert  (1761) 
2  Eden,  75,  28  Eng.  Reprint,  824,  1 
Ambl.  399,  27  Eng.  Reprint,  266.  And 
see  Winks  v,  Hassall  (1829)  9  Barn.  & 
C.  872,  109  Eng.  Reprint,  138,  7  L.  J. 
K.  B.  265. 

In  fact,  in  what  appears  to  be  the 
earliest  reported  English  case,  it  was 
held  that  if  the  consignor  can  "by 
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any  means"  prevent  the  goods  coming 
into  the  hands  of  the  consignee  or  his 
assignees  in  bankruptcy,  it  was  law- 
ful to  do  so.  Wiseman  v.  Vandeputt 
(1690)  2  Vern.  203,  23  Etig.  Reprint, 
732. 

/F.  Pmrtial  payment;  taking  eormnereUU 
paper  or  security . 

The  receipt  of  part  payment  for  the 
goods  shipped  does  not  terminate  the 
^iconsignor's  right  of  stoppage  in  tran- 
situ. Burnham  v.  Winsor  (1843)  Fed. 
Gas.  No.  2,180;  Newhall  v.  Vargas 
'(1836)  13  Me.  93,  29  Am.  Dec.  489; 
Jordan  v.  Jamea  (1831)  5  Ohio^  88; 
Hodgson  V.  Loy  (1797)  7  T.  R.  440, 100 
Eng.  Reprint^  1065,  4  Revised  Rep. 
488;  Feise  v.  Wray  (1802)  3  East,  93. 
102  Eng.  Reprint^  632,  6  Revised  Rep. 
551;  Barnes  v.  Lopez  (1864)  New- 
fotwdl.  Rep.  89.  And  this,  even 
though  a  draft  for  the  balance  has 
been  presented  and  accepted  after  ar- 
rival of  the  goods.  Burnham  v.  Win- 
sor (Fed.)  surpa. 

Nor  does  receipt  by  the  consignor 
of  the  consignee's  acceptance  for  a 
part  of  the  goods  terminate  the  right 
of  stoppage  in  transitu.  Edwards  v. 
iBrewer  (1837)  2  Mees.  &  W.  375,  150 
Eng.  Reprint,  802,  Marph.  &  H.  132,  6 
L.  J.  Exch.  N.  S.  135,  1  Jur.  432.  And 
the  bill  need  not  be  tendered  back. 
Ibid. 

Likewise,  it  has  been  held  that  the 
right  of  stoppage  in  transitu  is  not  lost 
by  the  taking  by  the  vendor  of  the  ven- 
dee's draft  for  the  price,  and  the  ac- 
ceptance thcfreof  by  the  latter,  the 
same  not  constituting  an  absolute  pay- 
ment as  between  the  vendor  and  the 
vendee.  Ainis  v.  Ajrres  (1891)  62  Hun, 
876,  16  N.  T.  Supp.  905;  Einloch  v. 
Craig  (1790)  4  Bro.  P.  C.  47, 2  Eng.  Re- 
print, 32,  3  T.  R.  119,  783,  100  Eng. 
Reprint,  487,  858,  1  Revised  Rep.  664; 
Jenkyns  v.  Usbome  (1844)  7  Mann.  & 
6.  678,  135  Eng.  Reprint,  273,  8  Scott, 
N.  R.  505,  13  L.  J.  C.  P.  N.  S.  196; 
Barnes  v.  Lopez  (1864)  Newfoundl. 
Rep.  89.  In  fact,  it  has  been  broadly 
stated  that  the  vendor's  right  of  stop- 
page in  transitu  is  not  abridged  or  in 
any  way  affected  by  the  fact  that  he  has 
received  the  vendee's  bill  of  exchange, 
or  other  negotiable  securities  for  the 
whole  price,  even  though  they  have 


been  negotiated  and  are  still  outstand- 
ing. Diem  v.  Koblitz  (1892)  49  Ohi# 
St  41,.  34  Am.  St.  Rep.  581,  29  N.  £. 
1124;  Bell  v.  Moss  (1840)  5  Whart 
(Pa.)  189;  Feise  v.  Wray  (1802)  3 
East,  98,  102  Eng.  Reprint,  582,  6  Re- 
vised Rep.  551;  Wood  v.  Jones  (1825) 
7  Dowl.  &  R.  (Eng.)  126. 

And  in  Pennsylvania  it  has  been 
held  that  the  giving  of  a  bank  check 
does  not  constitute  a  payment,  auffi- 
cient  to  suspend  the  right  of  stoppage 
in  transitu,  unless  it  was  so  agreed 
and  the  deposit  was  actually  placed  to 
the  drawee's  account.  Bell  v.  Moas 
(1840)  5  Whart.  (Pa.)  189. 

And  it  has  been  held  that  the  fact 
that  the  vendor  has  accepted  the 
vendee's  note  for  the  price  does  not 
terminate  the  right  of  stoppage  in 
transitu  (Brewer  Lumber  Ck>.  v.  Bea- 
ton &  A.  R.  Co.  (1901)  179  BfasB.  228, 
54  L.R.A.  435,  88  Am.  St  Rep.  375,  60 
N.  E.  548 ;  Donath  v.  Broomhead  (1847) 
7  Pa.  301;  Haya  v.  Mouille  (1850)  14 
Pa.  48),  even  though  the  vendor  has 
also  receipted  the  bill  for  the  goods, 
provided  he  can  produce  and  tender 
the  note  (Brewer  Lumber  Co.  v.  Boe- 
ton  &  A.  R.  Co.  (Maas.)  supra).  And 
in  such  a  case  it  is  inmiaterial  that  the 
note  has,  in  the  meantime,  been  in  tiie 
hands  of  a  third  person  for  collec- 
tion, or  after  discount.  Ibid.  And  in 
Pennsylvania  it  has  been  held  that  the 
note  need  not  be  tendered  back  before 
stopping  the  goods  in  transitu.  Hays 
V.  Mouille  (Pa.)  supra. 

However,  it  has  also  been  held  that 
the  taking  of  the  vendee's  promisaoiy 
note  for  the  price,  and  discounting  it 
and  having  it  outstanding,  constitate  a 
payment  sufficient  to  prevent  the  re- 
taining of  the  goods  by  the  vendor. 
Bunney  v.  Poyntz  (1833)  4  Bam.  ft  Ad. 
668, 110  Eng.  Reprint,  806, 1  Nev.  ft  M. 
229,  2  L.  J.  K.  B.  N.  S.  55. 

It  has  been  held  that  the  consignor 
is  not  precluded  from  stopping  goods 
in  transitu  by  the  fact  that  he  holds 
collateral  security  for  the  price.  Bell 
V.  Moss  (1839)  5  Whart.  (Pa,)  189. 


F.  Sale  or  tranefer  hy  oHoinal 

a.  Bona  fUie  transfer  femtltiaCes. 

It  is  well  settled  that  a  shipper  «f 
goods  has  no  right  of  stoppage  la 
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transitu  after  a  bona  fide  sale  thereof, 
by  an  assi^rnment  or  indorsement  of 
the  bill  of  lading,  by  the  vendee  to  a 
third  party,  for  a  valuable  considera- 
tion, even  though  the  sale  was  made 
before  actual  arrival  of  the  goods  at 
point  of  destination. 

United  States. — Conrad  v.  Atlantic 
Ins.  Co.  (1828)  1  Pet.  386,  7  L.  ed.  189; 
Schmidt  v.  The  Pennsylvania  (1880)  4 
Fed.  648,  affirming  on  this  point  (1878) 
7  W.  N.  a  98;  Sheppard  v.  Newhall 
(1893)  4  C.  C.  A.  352,  7  U.  S.  App.  544, 
54  Fed.  306;  Walter  v.  Ross  (1808)  2 
Wash.  C.  C.  283,  Fed.  Gas.  No.  17,122; 
Ryberg  v.  Snell  (1809)  2  Wash.  C.  C. 
403,  Fed.  Cas.  No.  12,190;  Audenreid 
V.  Randall  (1868)  3  Cliff.  99,  Fed.  Cas. 
No.  644;  Castonala  v.  Missouri  P.  R. 
Oo.  (1885)  24  Fed.  267;  St.  Paul  Roller 
Mill  Co.  V.  Great  Western  Despatch  Co. 
(1886)  27  Fed.  434. 

Alabama. — Loeb  v.  Peters  (1879)  63 
Ala.  243,  35  Am.  Rep.  17. 

California.— Jones  v.  Earl  (1869)  37 
Cal.  630,  99  Am.  Dec.  338.  And  see 
Newhall  v.  Central  P.  R.  Co.  (1876)  51 
Oal.  345,  21  Am.  Rep.  713,  as  quoted 
infra  this  subdivision. 

Colorado.  —  First  Nat.  Bank  v. 
Schmidt  (1895)  6  Colo.  App.  216,  40 
Pac.  479. 

Kentucky. — Ford  v.  Sproule,  A.  & 
Co.  (1820)  2  A.  E.  Marsh.  528, 12  Am. 
Dec.  439;  Secomb  v.  Nutt  (1853)  14 
B.  Mon.  324. 

Maine.— Lee  v.  Kimball  (1858)  45 
Me.  172. 

Maryland.  —  See  National  Bank  v. 
Baltimore  &  0.  R.  Co.  (1904)  99  Md. 
661,  105  Am.  St.  Rep.  321,  59  Atl.  134. 

Massachusetts.  —  Stanton  v.  Eager 
(1835)  16  Pick.  467. 

MiisslssippL — See  Morris  v.  Shryock 
(1874)   50  Miss.  590. 

Missouri.— Klein  v.  Fischer  (1888) 
80  Mo.  App.  568;  Dymock  v.  Missouri, 
K.  &  T.  R.  Co.  (1893)  54  Mo.  App.  400; 
.^tna  Nat.  Bank  v.  Union  P.  R.  Co. 
(1897)  69  Mo.  App.  246. 

New  Jersey. — Shepard  &  M.  Lumber 
Co.  v.  Burroughs  (1898)  62  N.  J.  L. 
469,  41  Atl.  695. 

New  York.— Dows  v.  Perrin  (1857) 
16  N.  Y.  325;  Dows  v.  Greene*  (1862) 
24  N.  Y.  638,  affirming  (1860)  32  Barb. 
490;  Becker  v.  Hallgarten   (1881)  86 


N.  Y.  167;  Rosenthal  v.  Dessau  (1877) 
11  Hun,  49;  Gass  v.  Astoria  Veneer 
Mills  (1909)  134  App.  Div.  184,  118 
N.  Y.  Supp.  982;  Gass  v.  Southern 
P.  Co.  (1912)  152  App.  Div.  412,  137 
N.  Y.  Supp.  261;  Stevens  v.  Wheeler 
(1858)  27  Barb.  658;  Holbrook  v.  Vose 
(1860)  6  Bosw.  76. 

Ohia— Wheeling  &  L.  E.  R.  Co.  v. 
Koonte  (1897)  15  Ohio  C.  C.  288,  9 
Ohio  C.  D.  102,  affirmed  in  (1899)  61 
Ohio  St.  551,  76  Am.  St.  Rep.  435,  56 
N.  E.  471. 

Pennsylvania.  —  Schumacher  v.  Eby 
(1855)  24  Pa.  521. 

Tennessee.  —  Curry  v.  Roulstone 
(1809)  2  Overt  110;  Boyd  v.  Mosely 
(1853)  2  Swan,  661;  Bloomingdale  v. 
Memphis  &  C.  R.  Co.  (1881)  6  Lea,  616. 

Texas.— Chandler  v.  Fulton  (1858) 
10  Tex.  2,  60  Am.  Dec.  188;  Missouri 
P.  R.  Co.  V.  Heidenheimer  (1891)  82 
Tex.  195,  27  Am.  St.  Rep.  861,  17  S.  W. 
608. 

England.  —  Lickbarrow  v.  Mason 
(1787)  2  T.  R.  68, 100  Eng.  Reprint,  35, 
reversed  in  the  exchequer  chamber  in 
(1790)  1  H.  Bl.  357,  126  Eng.  Reprint, 
209,  which  was  reversed,  and  a  venire 
de  novo  awarded  by  the  House  of 
Lords  in  (1793)  4  Bro.  P.  C.  57,  2  Eng. 
Reprint,  39  (upon  a  second  trial  by  the 
court  of  King's  bench,  reported  in 
(1794)  6  T.  R.  683,  101  Eng.  Reprint, 
380,  it  was  held  without  discussion 
that  the  court  adhered  to  its  former 
opinion,  and  a  writ  of  error  to  review 
this  judgment  was  later  abandoned) ; 
Salomons  v.  Nissen  (1788)  2  T.  R.  674, 
100  Eng.  Reprint,  863,  1  Revised  Rep. 
592;  Coxe  v.  Harden  (1803)  4  East, 
211,  102  Eng.  Reprint;  811,  1  Smith, 
20,  7  Revised  Rep.  570;  Newsom  v. 
Thornton  (1805)  6  East,  17,  102  Eng. 
Reprint,  1189,  2  Smith,  207,  8  Revised 
Rep.  378;  Cuming  v.  Brown  (1808)  9 
East,  506,  103  Eng.  Reprint,  666,  1 
Campb.  104,  9  Revised  Rep.  603;  Re 
Westzinthus  (1833)  5  Bam.  &  Ad.  817, 
110  Eng.  Reprint,  992,  2  Nev.  &  M.  644, 
3  L.  J.  K.  B.  N.  S.  56,  4  Eng.  Rul.  Cas. 
845;  Spalding  v.  Ruding  (1843)  6 
Beav.  376,  49  Eng.  Reprint,  871,  12  L. 
J.  Ch.  N.  S.  603,  affirmed  in  (1846)  15 
L.  J.  Ch.  N.  S.  374;  Jenkyns  v.  Us- 
bome  (1844)  7  Mann.  &  G.  678,  135 
Eng.  Reprint,  273,  8  Scott,  N.  R.  505, 
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13  L.  J.  C.  P.  N.  S.  196;  Gurney  v.  Beh- 
rend  (1854)  3  El.  &  Bl.  622,  118  Eng. 
Reprint,  1276,  23  L.  J.  Q.  B.  N.  S.  265^ 
18  Jur.  856,  2  Week.  Rep.  425 ;  Rodger 
V.  Comptoir  d'Escompte  de  Paris 
(1869)  L.  R.  2  C.  P.  393,  5  Moore,  P.  C. 
C.  N.  S.  538,  16  Eng.  Reprint,  618,  21 
L.  T.  N.  S.  33,  17  Week.  Rep.  468,  38 
L.  J.  P.  C.  N.  S.  30;  Leask  v.  Scott 
(1877)  L.  R.  2  Q.  B.  Div.  376,  46  L.  J. 
Q.  B.  N.  S.  576,  36  L.  T.  N.  S.  784.  25 
Week.  Rep.  654,  3  Asp.  Mar.  L.  Cas. 
469,  4  Eng.  Rul.  Cas.  790;  Ex  parte 
Golding,  D.  &  Co,  (1880)  L.  R.  13  Ch. 
Div.  628,  42  L.  T.  N.  S.  270,  48  Week. 
Rep.  481  (per  Cotton,  L.J.).  However, 
in  England,  it  has  been  held  in  a  few 
cases  that  a  consignor  may  stop  goods 
in  transitu  notwithstanding  the  con- 
signee has  assigned  the  bill  of  lading 
to  a  third  person  for  a  valuable  con- 
sideration and  without  notice.  Snee  v, 
Prescott  (1743)  1  Atk.  245,  26  Eng.  Re- 
print, 157;  Fearon  v.  Bowers  (1753)  1 
H.  Bl.  364,  note,  126  Eng.  Reprint,  214, 
note;  Burghall  v.  Howard  (1759)  1  H. 
Bl.  365,  note,  126  Eng.  Reprint,  215, 
note;  Mason  v.  Lickbarrow  (1790)  1 
H.  BL  357,  126  Eng.  Reprint,  209,  re- 
versing (1787)  2  T.  R.  63,  100  Eng. 
Reprint,  85,  and  reversed  and  a  venire 
de  novo  awarded  by  the  House  of 
Lords  in  (1793)  4  Bro.  P.  C.  57,  2  Eng. 
Reprint,  39  (upon  a  second  trial  by  the 
court  of  King's  bench  in  1794  (5  T.  R. 
683, 101  Eng.  Reprint,  380)  it  was  held 
without  discussion  that  the  court  ad- 
hered to  its  former  opinion;  a  writ  of 
error  to  review  this  judgment  was  later 
abandoned)  ;  Gurney  v.  Behrend  (1854) 
3  El.  &  Bl.  622,  118  Eng.  Reprint,  1275, 
23  L.  J.  Q.  B.  N.  S.  265,  18  Jur.  856,  2 
Week.  Rep.  425.  And  see  Craven  v. 
Ryder  (1816)  6  Taunt.  433,  128  Eng. 
Reprint,  1108, 2  Marsh.  127,  Holt,  N.  P. 
100,  16  Revised  Rep.  644.  But  at  least 
some  of  these  cases  merely  lay  down  a 
qualification  to  the  general  rule.  For 
instance,  in  Gurney  v.  Behrend  (Eng.) 
su^ra,  it  was  held  that,  for  the  purpose 
of  showing  that  the  right  of  stoppage 
in  transitu  was  gone,  it  was  not 
enough  that  a  transferee  of  an  in- 
dorsed bill  of  lading  had  become  a 
bona  fide  holder  for  a  valuable  con- 
sideration, but  that  it  was  also  essen- 
tial to  show  that  the  indorser  had  a 


right  to  transfer  it.  As  thus  qualified. 
Lord  Campbell,  Ch.  J.,  stated  the  rule 
as  follows :  ''The  bona  fide  transferee 
for  value  of  a  bill  of  lading,  indorsed 
by  the  shipper  or  his  consignee,  and 
put  into  circulation  by  the  authority 
of  the  shipper  or  consignee,  has  an 
absolute  title  to  the  goods,  freed  from 
the  equitable  right  of  the  unpaid  ven- 
dor to  stop  in  transitu,  as  against  the 
purchaser.'' 

Canada.  —  Mollison  v.  Lockhart 
(1891)   30  N.  B.  398. 

Ireland. — ^Kemp  v.  Canavan  (1864) 
15  Jr.  C.  L.  Rep.  216. 

In  Audenreid  v.  RandaU  (1868)  3 
Cliff.  (U.  S.)  99.  Fed.  Cas.  No.  644, 
Clifford,  C.  J.,  discussed  this  question 
as  follows :  "When  the  goods  are  sold 
at  sea,  the  indorsement  and  delivery  of 
the  bill  of  lading  to  the  buyer,  and  the 
acceptance  of  the  same  by  him  under 
the  contract,  are  the  proper  substitutes 
for  an  actual  delivery  and  acceptance 
of  the  goods,  and  have  the  effect  te 
vest  a  perfect  title  in  the  buyer,  dis- 
charged of  all  right  of  stoppage  in 
transitu  on  the  part  of  the  seller  and 
indorser  of  the  bill  of  lading.  .  .  . 
The  right  of  stoppage  in  transitu  was 
conceded  to  the  seller,  in  order  to  pre- 
vent the  injustice  which  would  take 
place  if,  in  consequence  of  the  vendee's 
insolvency,  while  the  price  of  the 
goods  was  yet  unpaid,  they  were  to  be 
seized  and  appropriated  in  satisfaction 
of  his  other  liabilities,  to  the  prejudice 
of  the  rights  of  his  unpaid  vendor. 
The  vendor's  right  in  respect  of  his 
price  is  not  a  mere  lien  which  he  will 
forfeit  if  he  parts  with  the  possession, 
but  grows  out  of  his  original  owner- 
ship and  dominion.  Such  a  right  at- 
taches to  gQods  sold  on  credit,  where 
nothing  is  agreed  on  as  to  the  time 
of  delivery.  In  that  state  of  the  case, 
the  vendee  is  immediately  entitled  to 
the  possession,  and  the  property  and 
the  right  of  possession  vest  at  once 
in  him;  but  his  right  of  possession  is 
not  absolute,  because  it  is  liable  to  be 
defeated,  if  he  becomes  insolvent  be- 
fore he  obtains  the  absolute  control  of 
the  goods.  .  ^  .  Nothing  can  be 
more  certain  than  the  rule  that,  as  be- 
tween the  consignor  and  the  consignee 
on  the  one  side,  and  third  parties  on 
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the  other,  the  indorsement  and  deliv- 
ery of  the  bill  of  lading  by  the  con- 
signee of  goods  at  sea,  and  the  accept- 
ance of  the  same  by  the  buyer-  under 
a  contract,  made  in  good  faith,  de- 
feats the  right  of  stoppage  in  transitu 
by  the  consignor.  The  settled  rule  is 
l^at  in  such  cases,  where  there  has 
been  a  sale  by  the  consignee  which 
•would  give  a  title  to  the  vendee,  as 
against  the  consignor,  independently 
ef  the  indorsement  of  the  bill  of  lading, 
•the  effect  of  the  indorsement  would  be 
to  take  away  that  right,  even  in  cases 
where  it  would  otherwise  exist.  .  .  . 
The  bona  fide  taransferee,  for  value,  of 
a  bill  of  lading  Indorsed  by  the  con- 
signee of  the  shipper,  takes  an  abso- 
lute title  to  the  goods,  free  from  the 
equitable  right  of  the  unpaid  vendor 
te  stop  the  goods  in  transitu,  as 
against  the  purchaser.  The  obvious 
reason  of  the  rule  is  that  by  reason  of 
such  a  transfer  of  the  bill  of  lading  the 
transitu  is  regarded  as  ended,  and  the 
right  of  stoppage,  therefore,  is  gone.'* 

And  for  a-  better  reason  the  right  of 
stoppage  in  transitu  is  terminated  by  a 
bona  fide  sale  by  the  consignee  after 
arrival  at  the  point  of  destination  and 
actual  delivery  by  the  carrier  to  the 
transferee.  Klein  v.  Fischer  (1888)  30 
Mo.  App.  568;  United  States  Wind 
Engine  ft  Pump  Co.  v.  Oliver  (1884)  16 
Neb.  612,  21  N.  W.  468 ;  A.  J.  Neimeyer 
Lumber  Co.  v.  Burlington  ft  M.  River 
R.  Co.  (1898)  54  Neb.  321,  40  L.R.A. 
5S4,  74  N.  W.  670;  Hollingsworth  v. 
Napier  (1805)  3  Caines  (N.  Y.)  182,  2 
Am.  Dec.  268;  Blossom  v.  Champion 
(1858)  28  Barb.  (N.  Y.)  217;  Schnei- 
der V.  Leibes  Bros.  (1887)  3  Tex.  App. 
Civ.  Cas.  (Willson)  350;  Stoveld  v. 
Hughes  (1811)  14  East,  308,  104  Eng. 
Reprint,  619,  12  Revised  Rep.  523. 
This  is  especially  true  where  the 
orignal  consignee  consents  to  the 
transfer.  Stoveld  v.  Hughes  (1811)  14 
Xktst,  308,  104  Eng.  Reprint,  619,  12 
Revised  Rep.  523. 

And  the  right  of  stoppage  in  tran- 
situ is  terminated  by  a  bona  fide  sale 
for  value  to  a  third  person  while  the 
^oods  are  in  the  hands  of  a  warehouse- 
man pending  final  delivery,  at  least 
where  such  warehouseman  acknowl- 
edges  that   he    holds    the   goods    as 


agent  for  the  purchaser  from  the  orig- 
inal vendee  (Hawes  v.  Watson  (1824) 
2  Barn,  ft  C.  540,  107  Eng.  Reprint, 
484,  4  Dowl.  ft  E.  22,  2  L.  J.  K.  B.  83, 
26  Revised  Rep.  448),  as,  for  instance, 
by  the  acceptance  of  warehouse  rent 
from  the  subpurchaser,  following  a 
transfer  of  the  goods  on  the  books  to 
such  person  (Harman  v.  Anderson 
(1809)  2  Campb.  (Eng.)  243,  11  Re- 
vised Rep.  706) .  And  the  same  is  true 
where  the  goods  are  held  by  the  ware- 
housjeman  subject  to  the  order  of  the 
original  vendee,  and  an  order  of  de- 
livery is  given  to  a  bona  fide  subpur- 
chaser. Frazer  v.  Milliard  (1847)  38 
S.  C.  L.  (2  Strobh.)  309.  Especially, 
where  the  warehouseman  acknowl- 
edges the  rights  of  the  subpurchaser. 
Pooley  V.  Great  Eastern  R.  Co.  (1876) 
34  L.  T.  N.  S.  (Eng.)  637. 

Likewise  the-  right  of  stoppage  in 
transitu  is  terminated  where  goods  are 
reshipped  from  the  point  of  destina- 
tion by  the  carrier,  to  a  new  destina- 
tion, under  orders  from  a  bona  fide 
subpurchaser  from  the  original  vendee. 
Mollison  V.  Lockhart  (1891)  30  N.  B. 
398. 

And  the  rule  that  a  sale  to  a  bona 
fide  purchaser  terminates  the  right  of 
stoppage  in  transitu  has  been  held  to 
apply,  even  though  the  notice  to  stop 
in  transit  was  given  before  the  goods 
reached  their  destination.  Schmidt  v. 
The  Pennsylvania  (1879)  7  W.  N.  C. 
(Pa.)  98,  affirmed  on  this  point  in 
(1880)  4  Fed.  548;  Walter  v.  Ross 
(1808)  2  Wash.  C.  C.  283,  Fed.  Cas. 
No.  17,122;  Ryberg  v.  Snell  (1809)  2 
Wash.  C.  C.  403,  Fed.  Cas.  No.  12,190; 
Missouri  P.  R.  Co.  v.  Heidenheimer 
(1891)  82  Tex.  195,  27  Am.  St.  Rep. 
861,  17  S.  W.  608. 

So,  it  has  been  held  that  the  rule 
that  the  vendor's  right  of  stoppage  in 
transitu  is  terminated  by  a  sale  to  a 
bona  fide  purchaser,  made  while  the 
goods  are  in  transit,  applies  even 
though  such  sale  was  made  after  the 
notice  to  stop  was  given,  provided,  of 
course,  that  the  sale  was  to  a  bona 
fide  purchaser.  Newhall  v.  Central  P. 
R.  Co.  (1876)  51  Cal.  345,  21  Am.  Rep. 
713.  And  see  .^Stna  Nat.  Bank  v. 
Union  P.  R.  Co.  (1897)  69  Mo.  App. 
246.    In  the  Newhall  Case  (Cal.)  su- 
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pra,  the  court  discussed  this  questien 
as  follows:  "If  the  bill  of  lading  is 
assigned,  and  the  legal  title  passes  to 
a  bona  fide  purchaser  for  a  valuable 
consideration  before  the  right  of  stop- 
page is  exercised,  the  lien  of  the  ven- 
dor ceases  as  against  the  assignee,  on 
the,  well-known  principle  that  a  secret 
trust  will  not  be  enforced  as  against  a 
bona  fide  holder  for  value  of  the  legal 
title.  .  .  .  The  vendor  has  volun- 
tarily placed  in  the  hands  of  the 
vendee  a  muniment  of  title,  clothing 
him  with  the  apparent  ownership  of 
.the  goods;  and  a  person  dealing  with 
him  in  the  usual  course  of  business, 
who  takes  an  assignment  for  a  valu- 
able consideration,  'without  notice  of 
such  circumstances  as  render  the  bill 
of  lading  not  fairly  and  honestly  as- 
signable,' has  a  superior  equity  to  that 
of  the  vendor  asserting  a  recent  lien, 
known,  perhaps,  only  to  hims^-^lf  and 
the  vendee.  .  .  .  ThesjB  being  the 
conditions  which  determine  and  con- 
trol the  relative  rights  of  the  vendor 
and  assignee,  where  the  assignment  is 
made  before  the  notice  of  stoppage  is 
given,  precisely  the  same  principles, 
in  my  opinion,  are  applicable  when  the 
assignment  is  made  after  the  carrier  is 
notified  by  the  vendor.  .  .  .  The 
law  provides  no  method  by  which  third 
persons  are  to  be  affected  with  con- 
structive notice  of  acts  transpiring 
between  the  vendor  and  the  carrier; 
and  in  dealing  with  the  vendee,  whom 
the  vendor  has  invested  with  the  legal 
title  and  apparent  ownership  of  the 
goods,  a  stranger,  advancing  his  money 
on  the  faith  of  this  apparently  good 
title,  is  not  bound  at  his  peril  to  as- 
certain whether  possibly  the  vendor 
may  not  have  notified  a  carrier — it 
may  be  on  some  remote  portion  of  the 
route — that  the  goods  are  stopped  in 
transitu.  If  a  person  taking  an  assign- 
ment of  a  bill  of  lading  is  to  encounter 
these  risks,  and  can  take  the  assign- 
ment with  safety  only  after  he  has  in- 
quired of  the  vendor  and  of  every  car- 
rier through  whose  hands  the.  goods 
are  to  come  whether  a  notice  of  stop- 
page in  transition  has  been  given,  it  is 
quite  certain  that  prudent  persons 
will  cease  to  advance  money  on  such 
securities,  and  a  very  important  class 


of   popamercial   transactions   will   be 
practically  abrogated." 

The  rule  of  some  jurisdictions  that 
an  actual  delivery  and  possession  are 
essential  to  terminate  the  right  of 
stoppage  in  transitu  generally  is  quali- 
fied by  the  provision  that  a  bona  fide 
assignee  of  a  bill  of  lading  will  be  pro- 
tected against  the  seller's  right  of 
stoppage  in  transitu.  An  illustration 
of  a  qualifying  provision  of  this  char- 
acter is  found  in  Ocean  S.  S.  Co.  v. 
Ehrlich  (1891)  88  6a.  502,  30  Am.  St 
Rep.  164,  14  S.  E.  707,  wherein  it  was 
held  that  the  fact  that  the  consignee 
had  sold  the  goods  to  a  bona  fide  por- 
chaser  for  value,  who  had  paid  the 
purchase  money,  did  not  terminate  the 
shipper's  right  of  stoppage  in  transitu 
in  the  absence  of  either  actual  posses- 
sion in  the  vendee  or  his  assignee,  or 
an  actual  assignment  of  the  bill  of  lad- 
ing. So,  in  Branan  Bros.  v.  Atlanta  A 
W.  P.  R.  Co.  (1899)  108  6a.  70,  75  An. 
St  Rep.  26,  33  S.  E.  836,  it  was  held 
that  in  the  absence  of  actual  delivery, 
the  title  of  a  bona  fide  purchaser  from 
the  consignee  could  only  be  made  good 
against  the  right  of  stoppage  in  tran- 
situ by  an  assignment  of  the  bill  of 
lading.  And  a  similar  conclusion  was 
reached  in  Delta  Bag  Co.  v.  Reams 
(1904)  112  111.  App.  269.  And  see  also 
Pattison  v.  Culton  (1870)  33  Ind.  240,  5 
Am.  Rep.  199.  It  has  also  been  held 
that  the  rule  that  the  right  of  stoppage 
in  transitu  is  terminated  by  indorse- 
ment of  the  bill  of  lading  to  a  bona  fide 
purchaser  for  value  is  not  affected  by 
the  first  section  of  the  Bills  of  Lading 
Act  (18  &  19  Vict  chap.  Ill),  which 
provides  that  every  indorsee  of  a  bill 
of  lading  shall  be  subject  to  the  same 
liabilities  as  to  the  goods  as  if  the 
contract  had  been  made  with  him,  and, 
therefore,  does  not  extend  the  right  of 
stoppage  in  transitu  so  that  it  can  be 
invoked  against  a  bona  fide  indorsee 
for  value.  Kemp  v.  Canavan  (1864)  15 
Ir.  C.  L.  Rep.  216.  This  was  upon  the 
theory  that  a  different  construction 
would  violate  not  only  the  spirit  of  the 
Bills  of  Lading  Act,  but  would  be  in 
contravention  of  §  2,  which  provided 
that  nothing  therein  should  prejudice 
or  ''affect"  any  right  of  stoppage  in 
transitu. 
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In  all  caBes»  in  order  to  have  the  of- 
.  feet  of  defeating  the  right  of  stoppage 
in  transitu,  the  sale  or  assignment 
must  be  to  a  bona  fide  purchaser  for 
value,  since,  if  the  sale  is  fraudulent, 
or  without  consideration,  or  made  for 
the  express  purpose  of  defeating  the 
right  of  stoppage,  it  will  not  have  that 
effect.  Loeb  v.  Peters  (1879)  63  Ala. 
243,  35  Am«  Bep.  17;  Stanton  v.  Eager 
(1835)  16  Pick.  (Mass.)  467;  Rosen- 
thal v.  Dessau  (1877)  11  Hun  (N.  Y.) 
49;  Gass  ▼.  Astoria  Veneer  Mills 
(1909)  134  App.  Div.  184,  118  N.  Y. 
Supp.  982;  Gass  v.  Southern  P.  Co. 
(1902)  152  App.  Div.  412,  137  N.  Y. 
Supp.  261;  Holbrook  v.  Vose  (1860)  6 
Bosw,-  (N,  Y.)  76 ;  Wheeling.  &  L.  B. 
R.  Co.  V.  Koontz  (1699)  61  Ohio  St. 
551,  76  Am.  St  Rep.  435,  56  N.  E.  471, 
affirming  (1897)  15  Ohio  C.  C.  288,  9 
Ohio  C.  D.  102;  Chandler  v.  Fulton 
(1853)  10  Tex.  2,  60  Am.  Dec.  188; 
Poole  V.  Houston  &  T.  C.  R.  Ck>.  (1882) 
58  Tex.  134,  on  subsequent  appeal  in 
(1885)  63  Tex.  246;  Salomons  v.  Nis- 
sen  (1788)  2  T.  R.  674,  100  Eng.  Re- 
print, 863;  Coxe  v.  Harden  (1803)  4 
East,  211,  102  Eng.  Reprint,  811,  1 
Smith,  20,  7  Revised  Rep.  570 ;  Newsom 
v.  Thornton  (1805)  6  East.  17,  102 
Eng.  Reprint,  1189,  2  Smith,  207,  8 
Revised  Rep.  378;  Cuming  v.  Brown 
(1808)  9  East,  506,  103  Eng.  Reprint, 
666, 1  Gampb.  104,  9  Revised  Rep.  603 ; 
Ex  parte  Golding,  D.  &  Co.  (1880)  L. 
R.  18  Ch.  Div.  (Eng.)  28,  42  L.  T.  N.  S. 
270,  48  Week.  Rep.  481,  4  Eng.  Rul. 
Cas.  851.  And  it  has  been  held  that 
by  the  use  of  the  words  "Not  negotia- 
ble,''  stamped  on  a  bill  of  lading,  a 
transferee  thereof  is  given  notice  of 
the  possible  rights  of  the  consignor  or 
at  least  is  put  on  inquiry  in  this  re- 
spect, so  that  the  taking  of  the  same 
without  inquiry  does  not  terminate  the 
consignor's  right  of  stoppage  in  tran* 
situ.  Gass  V.  Astoria  Veneer  Hills 
(1909)  134  App.  Div.  184,  118  N.  Y. 
Supp.  982;  Gass  v.  Southern  P.  Co. 
(1912)  152  App.  Div.  412,  137  N.  Y. 
Supp.  261.  But  an  indorsee  of  a  bill 
of  lading  may  be  a  bona  fide  holder,  al- 
though he  knows  that  the  consignor 
has  not  received  money  payment  for 
the  goods,  but  had  taken  the  con* 
Bignee's    acceptances^    so    that   after 


such  an  assignment,  the  consignor  can- 
not stop  the  goods  in  transit.  Cuming 
V.  Brown  (1808)  9  East,  506,  103  Eng. 
Reprint,  666.  In  this  case  Lord  Ellen- 
borough,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  said :  'The  ques- 
tion is  whether  the  indorsement  of  the 
bill  of  lading  in  this  case  passed  the 
property  of  the  goods,  the  plaintiff 
having  notice  that  the  goods  had  not 
been  paid  for  in  money.  .  It  must  be 
.taken  to  have  been  found  that  th^  in- 
dorsement was  bona  £de,  for  Valuable 
qottsideration,  and  without  notice  of 
any  circumstance  which  ought  ih  fair- 
ness to  have  prevented  the  plaintifiTs 
taking  it;  unless,  Indeed,  notice  that 
the  goods  had  not  been  paid  for  in 
money  be  such  circumstance.  But  to 
render  this  circumstance  one  which 
ought  in  fairness  to  have  prevented 
the  assignee  of  the  bill  of  lading  from 
taking  it,  it  should  have  appeared  that 
the  consisfnor,  by  the  terms  of  his  deal- 
ing with  the  consignee,  had  bargained 
for  or  expected  that  the  payment 
should  precede  the  assignment  of  the 
bill  of  lading.  But  if  we  look  at  the 
actual  facts  of  the  case  as  between 
the  consignot  and  the  consignee,  by 
the  memorandum  at  the  foot  of  the 
invoice  transmitted  before  the  bill  of 
lading,  (and  which  arrived  on  the  3d 
of  January,  1806),  the  price  of  the 
goods  was  'payable  in  bill  on  London 
at  three  months  from  20th  December;' 
and  at  the  time  of  the  assignment 
Maine,  the  consignee,  had  done  all  that 
such  bargain  required,  by  having  ac- 
cepted a  bill  on  London  at  three 
months  from  the  20th  of  December, 
which  was  not  due  at  the  time  of  the 
indorsement  of  the  bill  of  lading  on 
the  28d  of  February.  If,  therefore,  the 
plaintiff  had  known  all  the  circum- 
stances of  the  case  as  they  stood  be- 
tween consignor  and  consignee,  he 
would  have  known  nothing  which 
should  have  made  it  unfair  in  the  con- 
signee to  assign,  or  in  himself  to  ac- 
cept, the  assignment  of  the  bill  of  lad- 
ing. If  he  had  assisted  in  contraven- 
ing the  actual  terms  of  sale  on  the  part 
of  the  consignor,  or  his  reasonable  ex- 
pectations arising  out  of  them,  or  his 
rights  connected  therewith,  it  would 
have  been  otherwise,  and  he  would,  in 
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that  case,  have  stood  in  the  same  situ- 
ation with  the  consignee.  If,  for  in- 
stance, he  had  known  that  the  con- 
signee had  been  in  insolvent  circum- 
stances, and  that  no  bill  had  been 
accepted  by  him  for  the  price  of  the 
goods,  or  that,  being  accepted,  it  was 
not  likely  to  be  paid,  in  that  case  the 
interposition  of  himself  between  the 
consignor  and  consignee,  in  order  to 
assist  the  latter  to  disappoint  the  just 
rights  and  expectations  of  the  former, 
would  have  been  an  act  done  in  fraud 
of  the  consignor's  right  to  stop  in 
transitu,  and  would,  therefore,  have 
been  unavailable  to  the  party  taking 
an  assignment  of  the  bill  of  lading 
under  such  circumstances,  and  for 
such  purpose;  but  here,  any  knowledge 
or  suspicion  of  the  kind  on  the  part  of 
the  plaintiff  is  negatived  expressly  by 
the  plaintiff's  answer  read  on  the  part 
of  the  defendant.  And  if  a  bill  of  lad- 
ing should  be  held  by  us  not  assign- 
able under  these  circumstances,  the 
consequence  would  be  that  no  bill  of 
lading  could  be  deemed  safely  assign- 
able before  the  goods  ^arrived,  unless 
the  assignee  of  the  bill  of  lading  was 
perfectly  assured  that  the  goods  were 
paid  for  in  mon^,  or  paid  for  in  ac- 
count between  the  parties,  which  is 
the  same  thing, — ^a  position  which 
would  tend  to  overturn  the  general 
practice  and  course  of  dealing  of  the 
commercial  world  on  ttiis  subject,  and 
which  is  warranted,  as  we  conceive,  by 
no  decided  case  upon  the  subject/' 

And,  of  course,  a  mere  agreement  by 
a  consignee  before  receipt  of  the  goods 
or  the  evidence  of  the  right  thereto, 
to  transfer  the  same  to  a  third  person, 
does  not  deprive  the  consignor  of  the 
right  of  stoppage  in  transitu.  Glapp 
Bros.  V.  Sohmer  (1880)  66  Iowa,  278» 
7  N.  W.  689;  Holbrook  v.  Vose  (1860) 
6  Bosw.  (N.  YO  76;  Moakes  v.  Nicol- 
son  (1866)  19  G.  B.  N.  S.  290, 144  Eng. 
Reprint,  798,  34  L.  J.  C.  P.  N.  8.  278, 
12  L.  T.  N.  S»  673.  Especially  where 
the  assignment  is  for  the  benefit  of 
creditors,  and  the  assignee  takes  with 
full  knowledge  of  the  insolvency  of 
the  consignee.  Stanton  v.  Eager 
(1886)    16  Pick.   (Mass.)   467. 

It  will  be  observed  that  the  rule,  as 
stated  supra,  V.  a,  as  to  the  effect  of 


a  sale  during  transit  by  the  vendee  to 
a  third  person  to  terminate  the  right 
of  stoppage  in  transitu,  includes  the 
condition  that  the  sale  i»  by  the  assign- 
ment or  indorsement  of  the  bill  of  lad- 
ing, and  there  is  express  and  affirma- 
tive authority  for  this  condition. 
Thus,  it  has  been  held  that  the  rule  of 
constructive  delivery  by  assignment 
to  a  bona  fide  purchaser  is  limited  to 
bills  of  lading  which  possess  some- 
thing of  the  character  of  negotiable 
paper,  and  that  no  other  instrument 
of  transfer  or  mercantile  document 
possesses  the  power  of  terminating 
the  right  of  stoppage  in  transitu  until 
perfected  by  actual  possession.  Ives 
V.  Polak  (1867)  14  How.  Pr.  (N.  Y.) 
411  (holding  that  an  order  authorizing 
the  transferee  to  withdraw  goods 
from  a  bonded  warehouse  was  not  a 
constructive  delivery)  ;  Jenkyns  v.  Us- 
borne  (1844)  7  Mann,  ft  G.  678»  186 
Eng.  Reprint,  278,  8  Scott,  N.  R.  506, 
13  L.  J.  G.  P.  N.  S.  196  (holding  that 
a  mere  delivery  order  is  insufficient) ; 
M'Ewan  v.  Smith  (1849)  2  H.  L.  Gas. 
809,  9  Eng.  Reprint,  1109,  18  Jur.  266 
(holding  that  a  delivery  order  on  a 
warehouse  was  insufficient) .  Likewise 
it  has  been  held  that  a  mere  order  by 
the  consignee  upon  the  carrier  for  de- 
livery to  a  third  person  upon  payment 
of  freight  and  charges,  left  with  the 
carrier,  only  operates  to  give  such  per- 
son the  rights  of  the  consignee,  and 
cannot  of  itself  prevent  a  stoppage  in 
transitu,  especially  where  there  is 
nothing  to  show  that  the  carrier  ever 
assumed  to  act  as  agent  of  such  third 
person,  or  that  it  ever  recognized  any 
right  on  his  part  to  have  the  delivery 
6f  the  goods,  or  that  it  ever  agreed  to 
deliver  them  to  him  upon  any  terms 
whatever.  Jeffris  v.  Fitchburg  R.  Co. 
(1896)  98  Wis.  260,  33  L.R.A.  351.  57 
Am.  St.  Rep.  919,  67  N.  W.  424.  And 
in  Withers  v.  Lyss  (1815)  4  Campb. 
(Eng.)  237,  Holt,  N.  P.  18,  16  Revised 
Rep.  781,  it  was  held  that  the  giving 
to  a  warehouseman  by  an  original 
vendee,  of  an  order  to  weigh  and  deliv- 
er certain  goods  to  a  subpurchaser,  did 
not  itself  terminate  the  orifirinal  ven- 
dor's right  of  stoppage  in  transitu,  but 
that  such  right  continued,  at  least,  un- 
til the  goods  were  actually  weighed 
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80  that  the  price  could  be  determined. 
And  according  to  Abbott  on  Ship- 
ping, 7th  Am.  ed.  5S9>  it  was  held,  in 
1805,  in  the  English  case  of  Nix  v. 
Olive,  that  the  transmission  of  a  bill 
drawn  to  order  or  assigns  unindorsed 
was  insufficient  to  derest  the  right  of 
the  consignor  to  stop  the  goods  in 
transit.  It  is  also  stated  that  Lord  El- 
lenborough,  in  reaching  this  conclu- 
sion, expressly  said  that  he  was  of  the 
opinion  that  there  was  a  difference  be- 
tween the  indorsement  of  the  bill  of 
lading  and  the  sending  it  unindorsed 
in  a  letter  containing  equivalent  or- 
ders. In  Jenkyns  v.  Usbome  (1844)  7 
Mann,  ft  6.  678, 135  Eng.  Reprint,  273, 
Tindal,  Ch.  J.,  discussed  this  question 
as  follows:  '"The  actual  holder  of  an 
indorsed  bill  of  lading  may  undoubted- 
ly, by  indorsement,  convey  a  greater 
right  than  he  himself  has.  It  is  at 
variance  with  the  general  principles 
of  law  that  a  man  should  be  allowed 
to  transfer  to  another  a  right  which 
he  has  not;  but  the  exception  is  found- 
ed on  tiie  nature  of  the  instrument  in 
question,  which,  being,  like  a  bill  of 
exchange,  a  negotiable  instrument,  for 
the  general  convenience  of  commerce, 
has  been  allowed  to  have  an  effect  at 
variance  with  the  ordinary  principles 
of  law.  But  this  operation  of  a  bill 
of  lading,  being  derived  from  its  nego- 
tiable quality,  appears  to  us  to  be  con- 
fined to  the  case  where  the  person  who 
transfers  the  right  is  himself  in  pos- 
session of  the  bill  of  lading,  so  as  to  be 
in  a  situation  to  transfer  the  instru- 
ment itself,  which  is  the  symbol  of  the 
property  itself.  In  the  present  case, 
Thonuts  was  not  in  possession  of  the 
bill  of  lading;  he  had  only  an  order 
on  the  captain  to  deliver  the  goods  on 
arrival;  and  when,  under  the  circum- 
stances stated  in  the  case,  that  order 
was  handed  over  to  the  defendant,  it 
appears  to  us  that,  although  an  inter- 
est in  the  contract  passed  to  the  de- 
fendant, the  interest  in  the  goods  did 
not  pass  as  it  would  have  done  if  the  ' 
transfer  had  been  by  assignment  of  the 
bill  of  lading,  but  that  such  interest  in 
the  goods  was  still  liable  to  be  de- 
feated by  the  insolvency  of  Thomas 
and  a  proper  exercise  of  the  right  of 
stoppage  in  transitu/' 


Bat  where  the  goods  are  in  a  ware- 
house, and  according  to  custom  an  or- 
der thereon  is  necessary  to  complete 
delivery,  it  has  been  held  that  the 
mere  giving  by  the  original  vendee  of 
an  invoice  and  receipt  of  payment  for 
the  goods,  without  a  delivery  order, 
does  not  constitute  a  delivery  such  as 
will  cut  off  the  original  vendor's  right 
of  stoppage  in  transitu.  Dixon  v. 
Yates  (1883)  5  Bam.  ft  Ad.  313,  110 
Eng.  Reprint,  806,  2  Nev.  ft  M.  177,  2 
L.  J.  K.  B.  N.  S.  198,  28  Eng.  Rul.  Gas. 
385.  And  the  order,  to  be  effective  to 
transfer  title  and  terminate  the  orig- 
inal vendor's  right  of  stoppage  in 
transitu,  must  be  such  a  one  as  the 
warehouseman  is  accustomed  to  act  up- 
on. Lackington  v.  Atherton  (1844)  8 
Jur.  407,  7  Mann,  ft  6.  360,  135  Eng. 
Reprint,  161,  18  L.  J.  C.  P.  N.  S.  140,  8 
Scott,  N.  R.  88.  For  instance,  where 
goods  have  been  held  up  at  an  inter- 
mediate point  and  placed  in  a  ware- 
house, the  giving  of  authority  -by  the 
consignee  to  the  warehouseman  to  sell 
the  same  has  been  held  to.  be  condi- 
tional only,  at  least,  in  the  absence  of 
an  actual  sale  pursuant  to  such  au- 
thority, so  that  it  does  not  cut  off  the 
consignor's  right  of  stoppage  in  tran- 
situ. Re  Foot  (1874)  11  BUtchf.  530, 
Fed.  Gas.  No.  4,907. 

So,  it  has  been  held  that  while  the 
right  of  stoppage  in  transitu  is  ad- 
verse to  the  rights  of  the  consignee, 
it  need  not  necessarily  be  exercised  ad- 
versely, and  that  the  consignor's  right 
of  stoppage  is  not  defeated  by  his  ob- 
taining from  the  consignee  a  writing 
in  which  he  revokes  the  order  for  the 
goods,  declines  to  receive  the  same, 
and  requests  the  intermediary  holder 
thereof  to  return  them  to  the  consign- 
or, or,  in  other  words,  by  a  relinquish- 
ment of  the  consignment  by  the  con- 
signee to  the  consignor.  Naylor  v. 
Dennie  (1829)  8  Pick.  (Mass.)  198, 
19  Am.  Dec.  319 ;  Re  O'Sullivan  (1892) 
67  L.  T.  N.  S.  (Eng.)  464,  which  re- 
versed (1892)  66  L.  T.  N.  S.  619,  61 
L.  J.  Q.  B.  N.  S.  228. 

And  where  goods  are  shipped  with- 
out being  ordered,  and  upon  account, 
and  at  the  risk  of  the  shipper,  as  dis- 
tinguished from  a  sale  to  the  con- 
signee, it  has  been  held  that  a  factor 
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cannot,  while  the  goods  are  still  in 
transit,  and  without  the  possession  of 
the  bill  of  lading,  make  a  sale  thereof 
which  will  terminate  the  shipper's 
right  of  stoppage  in  transitu.  Walter 
V.  Ross  (1808)  2  Wash.  C.  C.  283,  Fed. 
Caa.  No.  17,122. 

h.  Sufficiency  of  conBideration, 

It  has  been  expressly  held  that  the 
original  vendor's  right  of  stoppage  in 
transitu  is  not  terminated  by  his 
vendee  selling  to  a  subpurchaser, 
where  the  purchase  money  has  not 
been  paid«  since  in  such  a  case  the 
exercise  of  such  right  by  the  vendor 
does  not  interfere  mth  any  rights  of 
the  subpurchaser  for  which  a  valuable 
consideration  has  been  paid.  Ex  parte 
Golding,  D.  &  Co.  (1880)  L.  R.  13  Ch. 
Div.  628,  42  L.  T.  N.  S.  270,  48  Week. 
Rep.  481, 4  Eng.  Rul.  Cas.  851 ;  Ex  parte 
Falk  (1880)  L.  R.  14  Ch.  Div.  (Eng.) 
446,  42  L.  T.  N.  S.  780,  28  Week.  Rep. 
785,  4  Asp.  Mar.  L.  Cas.  280,  affirmed 
in  (1882)  L.  R.  7  App.  Cas.  573,  31 
Week.  Rep.  125,  52  L.  J.  Ch.  N.  S.  167, 
47  L.  T.  N.  S.  454,  5  Asp.  Mar.  L.  Cas. 
1,  23  Eng.  RuL  Cas.  399.  At  least,  the 
vendor  is  entitled  to  intercept,  to  the 
extent  of  his  own  unpaid  purchase 
money,  so  much  of  the  subpurchaser's 
purchase  money  as  is  unpaid  by  him. 
Ex  parte  Falk  (1880)  L.  R.  14  Ch. 
Div.  (Eng.)  446.  But  on  this  point 
see  the  opinion  of  Lord  Selbome,  L.  C, 
on  appeal  in  L.  R.  7  App.  Cas.  573, 
wherein  he  said :  "It  is  not  consistent 
with  my  idea  of  the  right  of  stoppage 
in  transitu  that  it  should  apply  to 
anything  except  to  the  goods  which 
are  in  transitu." 

And  a  number  of  authorities  are  to 
the  effect  that,  for  the  purposes  of  the 
jrule  that  a  valid  sale  terminates  the 
consignor's  right  of  stoppage  in  tran- 
situ, the  consideration  may  be  an  ante- 
cedent debt  so  that  no  right  of  stop- 
page in  transitu  exists  after  a  bona 
fide  transfer  to  a  third  person,  even 
though  the  valuable  consideration  was- 
an  existing  indebtedness.  St.  Paul 
Roller  Mill  Co.  v.  Great  Western  De- 
spatch Co.  (1886)  27  Fed.  434;  Loeb  v. 
Peters  (1879)  63  Ala.  243,  36  Am.  Rep. 
17;  Pirst.Nat.  Bank  v.  Schmidt  (1895) 
6  Colo.  App.  216,  40  Pac.  479;  Lee  v. 


KimbaU  (1858)  45  Me.  172;  Shepard  k 
M.  Lumber  Co.  v.  Burroughs  (1898)  62 
N.  J.  L.  469,  41  Atl.  695;  Leask  v. 
Scott  (1877)  L.  R.  2  Q.  B.  Div.  376, 
46  L.  J.  Q.  B.  N.  S.  576,  36  L.  T.  N.  S. 
784,  3  Asp.  Mar.  L.  Cas.  469,  4  Eng. 
Rul.  Cas.  790;  Clementson  v.  Grand 
Trunk  R.  Co.  (1877)  42  U.  C.  Q.  B. 
263.  In  Leask  v.  Scott  (1877)  L.  R. 
2  Q.  B.  Div.  376,  4  Eng.  Rul.  Cas.  790, 
the  English  court  of  appeal,  speaking 
through  Bramwell,  L.  J.,  refuted  the 
contentions  'that  the  right  of  stoppage 
in  transitu  is  available  and  effectual 
against  everyone,  except  the  assignee 
of  a  bill  of  lading  for  valuable  consid- 
eration, and  unless  that  valuable  con- 
sideration has  been  got  by  means 
of  the  bill  of  lading;  that  if  the  con- 
sideration were  past,  it  was  not  sach 
a  consideration,  and  the  title  gained 
by  it  was  not  such  a  title,  as 
would  defeat  the  equitable  right 
of  stoppage  in  transitu,"  and  'that 
such  right  was  only  defeated  where 
there  was  a  transfer  for  present 
consideration,''  and  said:  "Practical- 
ly such  a  consideration  as  is  now  un- 
der consideration  has  always  a  present 
operation.  It  stays  the  hand  of  the 
creditor.  If  the  plaintiff  had  agreed 
on  the  day  the  bill  of  lading  was  hand- 
ed to  him,  to  give  a  week's  time^  there 
would  have  been  a  present  considera- 
tion. Is  it  necessary  there  should  be  a 
formal  agreement  in  lieu  of  that 
which,  whether  it  would  support  legal 
proceedings,  as  was  contended  by  the 
plaintiff,  or  not,  was,  no  doubt,  such  an 
understanding  that,  if  the  plaintiff  had 
taken  proceedings  against  Geen  & 
Company  the  day  after  he  had  received 
the  security,  he  would  have  commit- 
ted a  breach  of  faith?  If  in  this  case 
the  plaintiff  had  bought  the  goods  out- 
and-out,  and  been  paid  part  of  his  debt 
with  the  price,  the  consideration 
would  have  sufficed,  if  the  transaction 
was  not  colorable.  If  the  plaintiff  had 
said :  1  cannot  take  this  bill  of  lading 
safely,  as  the  consideration  would  be 
past;  do  it  with  the  broker  next  door, 
and  give  me  his  check,'  that  would 
have  been  valid.  Is  it  desirable  to  in- 
troduce such  niceties  into  commercial 
law?  Moreover,  there  really  always 
is  a  present  consideration."  Of  coanet 
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under  this  rale,  the  assignment  must 
be  bona  fide.  Loeb  v.  Peters  (1879) 
eS  Ala.  248»  35  Am.  Rep.  17 ;  Wheeling 
ft  L.  E.  R.  Co.  V.  Koontz  (1899)  61 
Ohio  St.  S61,  70  Am.  St.  Rep.  435,  56 
N.  E.  471,  afBrming  (1897)  15  Ohio  C. 
C.  288, 9  Ohio  G.  D.  102  (holding  that  a 
sale  to  the  carrier  to  cover  freight  and 
other  pre-existing  debts  did  pot  consti- 
tute the  carrier  a  bona  fide  purchaser). 
However,  in  England,  it  has  been 
expressly  held  that  the  mere  release 
of  an  antecedent  debt  is  not  a  sufii- 
eiently  valuable  consideration  for  the 
indorsement  of  a  bill  of  lading,  to  ter- 
minate the  unpaid  vendor's  right  of 
stoppage  in  transitu.  Rodger  v.  Comp- 
tjoir  D'Escompte  de  Paris  (1869)  L.  R. 
2  P.  C.  393,  5  Moore  P.  C.  C.  N.  S.  538, 

16  Eng.  Reprint,  618,  21  L.  T.  N.  S.  38, 

17  Week.  Rep.  468,  38  L.  J.  P.  C.  N.  S. 
30.  This  case  was  expressly  criticized 
in  Leask  v.  Scott  (Eng.)  supra,  which 
is  set  out  and  quoted  supra,  this  sub- 
division. 

And  in  the  states  it  has  also  been 
held  that  a  transfer  of  a  bill  of  lading 
as  a  mere  collateral  to  previous  obliga- 
tions, without  anything  advanced,  giv- 
en up,  or  lost  on  the  part  of  the  trans- 
feree, does  not  constitute  such  an  as- 
signment as  will  preclude  the  vendor 
of  the  goods  from  exercising  the  right 
of  stoppage  in  transitu.  Lesassier  v. 
The  Southwestern  (1874)  2  Woods,  35, 
Fed.  Gas.  No.  8,274;  Dymock  v.  Mis- 
souri, K.  &  T.  R.  Ck^.  (1893)  54  Mo. 
App.  400,  as  explained  on  subsequent 
appeal  in  (1896)  67  Mo.  App.  97.  And 
see  Loeb  v.  Peters  (1879)  63  Ala.  243, 
35  Am.  Rep.  17,  and  Lee  v.  Kimball 
(1858)  45  Me.  172.  In  Farrell  v.  Rich- 
mond &  D.  R.  Co.  (1889)  102  N.  C, 
390,  3  L.R.A.  647,  11  Am.  St.  Rep.  760, 
9  S.  E.  302,  where  a  consignee  of  a 
safe,  while  in  the  carrier's  warehouse, 
said  that  he  placed  it  in  the  agent's 
hands  as  security  for  past  freight 
charges,  it  was  held  that  the  transac- 
tion did  not  amount  to  such  a  delivery 
of  the  safe  as  would  defeat  the  ven- 
dor'«  right  of  stoppage  in  transitu, 
even  if  it  be  conceded  that  the  car- 
rier's agent  accepted  the  offer.  This 
was  upon  the  theory  that  the  carrier 
already  had  a  lien  on  the  safe  for  the 
freight  on  it,  and  that  there  was  no 


new  consideration  for  the  vendee's 
offer.  And  it  has  been  held,  generally, 
that  the  rule  applies  only  to  indorse- 
ments for  the  purpose  of  sale,  and  con- 
sequently that  an  indorsement  by  way 
of  pledge  does  not  work  a  termination 
of  the  vendor's  right  of  stoppage  in 
transitu.  Newsom  v.  Thornton  (1805) 
6  East,  17,  102  Eng.  Reprint,  1189,  2 
Smith,  207,  8  Revised  Rep.  878.  How- 
ever in  Re  Westzinthus  (1833)  5  Barn. 

6  Ad.  817,  110  Eng.  Reprint,  992,  2 
Nev.  &  M.  644,  8  L.  J.  K.  B.  N.  S.  56,  4 
Eng.  Rul.  €as.  845 ;  Spalding  v.  Ruding 
(1843)  6  Beav.  376,  49  Eng.  Reprint, 
871,  12  L.  J.  Ch.  N.  S.  508,  affirmed  in 
(1846)  15  L.  J.  Ch.  N.  S.  374;  Coventry 
V.  Gladstone  (1868)  L.  R.  6  Eq.  (Eng.) 
44,  37  L.  J.  Ch.  N.  S.  492, 16  Week.  Rep. 
837;  and  Kemp  v.  Falk  (1882)  L.  R. 

7  App.  Cas.  573,  31  Week.  Rep.  125,  52 
L.  J.  Ch.  N.  S.  167,  47  L.  T.  N.  S.  454, 
5  Asp.  Mar.  L.  Cas.  1,  23  Eng.  Rul. 
Cas.  399,  affirming  (1880)  L.  R.  14  Ch, 
Di^.  446,  42  L.  T.  N.  S.  780,  28  Week. 
Rep.  785,  4  Asp.  Mar.  L.  Cas.  280,  it 
was  held  that  a  transfer  by  a  con- 
signee for  a  valuable  consideration 
and  for  a  limited  purpose,  such  as  se- 
curity, does  not  destroy  the  original 
vendor's  right  of  stoppage  in  transitu, 
but  that  such  stoppage  is,  however, 
subject  to  the  transferee's  lien  for  the 
amount  secured. 

So,  in  Texas,  it  has  been  broadly 
held  that  where  the  transfer  of  the  bill 
of  lading  is  by  way  of  mortgage  .or 
pledge,  the  right  to  stop  the  goods  is 
not  absolutely  defeated  as  in  the  case 
of  a  bona  fide  sale  by  the  consignee,' 
since  if  the  mortgage  or  pledge  has 
been  made  bona  fide,  the  vendor  may 
still  resume  his  interest,  subjec1>to  the 
rights  of  the  mortgagee,  and  will  have 
a  right  to  the  residue  which  may  re- 
main after  satisfying  the  mortgagee's 
claim.  Chandler  v.  Fulton  (1853)  10 
Tex.  2,  60  Am.  Dec.  188.  It  follows, 
and  it  has  been  held,  that  the  seller 
cannot  exercise  the  right  until  he  has 
discharged  the  debt  secured  by  the 
transfer.  Missouri  P.  R.  Co.  v.  Heid- 
enheimer  (1891)  82  Tex.  195,  27  Am.' 
St.  Rep.  861,  17  S.  W.  608. 

On  the  other  hand,  in  Missouri,  a 
bona  fide  assignment  of  a  bill  of  lading 
as  collateral  security,  "and  not  in  pay- 
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ment  of  an  antecedent  indebtedness, 
has  been  held  to  create  a  title  which 
is  paramount  to  the  unpaid  vendor's 
right  of  stoppage  in  transitu.  Dymock 
V.  Missouri,  K.  &  T.  R.  Co.  (1893)  54 
Mo.  App.  400»  as  explained  on  subse- 
quent appeal  in  (1896)  67  Mo.  App.  97. 
It  has  been  held  that  no  delivery 
creating  a  change  of  property  suffi- 
cient to  terminate  the  vendor's  right 
of  stoppage  in  transitu  is  made  by  an 
assignment  of  the  bill  of  lading  to  a 
third  person,  to  enable  him  to  receive 
and  hold  the  goods  for  the  shipper. 
Scholfield  V.  Bell  (1817)  14  Mass.  40; 
Grout  V.  Hill  (1855)  4  Gray  (Mass.) 
361. 

c.  Sale  ot  part  of  oonM^n'ment^ 

In  Secomb  v.Nutt  (1853)  14  B.  Mon. 
(Ky.)  824,  it  was  held  that  a  lawful 
sale  of  a  part  of  the  shipment  did  not 
terminate  the  right  of  stoppage  in 
transitu  as  to  the  balance  thereof  still 
in  the  possession  of  the  carrier '  as 
such. 

d.  Assigntneni  of  duplUHUe  bill  of  lading. 

Where  duplicate  or  triplicate  bills 
of  lading  have  been  issued,  one  hold- 


ing is  that  those  bills  marked  "orig- 
inal,!' and  those  marked  "duplicate," 
are  of  equal  legal  effect,  so  that  the 
indorsement  of  the  duplicate  bill  to 
a  bona  fide  holder  passes  the  title  and 
terminates  the  original  vendor's  right 
of  stoppage  in  transitu.  Missouri  P. 
R.  Co.  V.  Heidenheimer  (1891)  82  Tex. 
195,  27  Am.  St.  Rep.  861,  17  S.  W.  608. 
But  the*better  rule  seems  to  be  that, 
where  the  attempted  sale  is  merely  by 
assignment  of  the  duplicate  bill  of 
lading,  the  third  person  purchases  at 
his  peril,  and  is  subject  to  the  ri^ht  of 
the  consignor  to  stop  the  shipment  in 
transit.  In  other  words,  the  dupli- 
cate bill  of  lading  does  not  represent 
the  goods,  and  a  purchaser  who  takes 
the  same  has  notice  that  there  is  an 
original  which,  if  paid,  renders  the 
duplicate  of  no  value,  so  that  he  does 
not  acquire  a  legal  title  which  would 
defeat  the  right  of  the  consignor,  hold- 
ing the  original  bill,  to  stop  the  goods 
in  transit.  This  rule  was  adopted  in 
Castanola  v.  Missouri  P.  R.  Go.  (1885) 
24  Fed.  267.  The  Castanola  Case, 
however,  was  expressly  disapproved  in 
Missouri  P.  R,  Co.  v.  Heidenheimer 
(Tex.)  supra.  6.  J.  C. 


ROOKS  CREEK  EVANGELICAL  LUTHERAN  CHURCH,  Appt, 

v. 

FIRST  LUTHERAN  CHURCH  OF  PONTIAC. 


HWnote  Supreme  Court  —  October  07,  1010. 
(290  111.  183»  124  N.  E.  793.) 

Deed  —  distinction  l>etween  covenant  and  condition. 

1.  The  chief  distinction  between  a  condition  subsequent  and  a  covenant 
in  a  deed  pertains  to  the  remedy  in  case  of  breach,  which  in  the  former 
subjects  the  estate  to  forfeiture  and  in  the  latter  is  merely  a  ground  for 
recovery  of  damages. 

[See  note  an  thU  question  beginning  on  page  1429.] 


^-  condition  —  connection  with  synod. 

2.  A  provision  in  a  resolution  au- 
thorizing conveyance  of  property  by 
one  church  to  another,  that  the  deed 
is  to  be  on  condition  that  the  grantee 
be  and  remain  connected  with  a  speci- 
fied synod,  does  not  make  connection 
with  that  synod  a  condition  precedent 


to  the  vesting  of  title,  where  to  the 
knowledge  of  the  grantor  it  was  being 
organized  as  an  independent  church 
and  there  was  a  desire  by  the  grantor 
to  convey  its  property  at  once  to  the 
grantee  in  order  that  there  would  not 
be  two  churches  of  the  same  denom- 
ination in  the  city. 


ROO^S  CREEK  EVAN.  LUTH.  CHURCH  v.  FIRST  LUTH.  CHURCH.    1483 

{i90  Itl.   iSS,  It^   If.   S.    795.) 

-T-  constructioii  of  condition  —  mle* 


3.  Courts  prefer  conditiona  subse* 
quent  to  conditions  precedent,  and 
when  the  words,  are  of  doubtful  mean- 
ing the  courts  prefer  to  construe  the 
condition  as  subsequent,  so  as  to  give 
a  present  estate  liable  to  be  devested 
rather  than  to  defer  the  vesting. 

[See  8  R.  C.  L.  1098.] 

— *•  effect  of  words  ^on  conditioii.'' 

4.  While  the  words  ''on  condition'' 
in  a  deed  are  appropriate  words  to 
create  a  condition,  yet  they  may  be 
construed  in  view  of  the  context  as 
creating  a  covenant  rather  than  a  con- 
dition. 

[See  8  R.  C.  L.  1101.] 

—  eonstmction  aa  covenant. 

5.  Courts  will  incline  to  construe 
language  in  a  deed  whenever  it  is  pos- 
sible to  do  so,  into  a  covenant  rather 
than  a  condition. 

[See  7  R.  C.  L.  1086;  8  R.  C.  L.  1101.] 

—  effect  of  intention  of  parties. 

6.  The  intention  of  the  parties  as 
ascertained  from  the  instrument,  with 
respect  to  whether  it  creates  a  cove- 
nant or  a  condition,  will  be  enforced 


when  it  can  be  done  consistently  with 
the  rules  of  law. 

[See  8  R,  C.  L.  1101.] 

-r-  connection  with  synod  as  condition. 

7.  The  words,  ^on  condition  that 
said  church  be  and  remain  connected 
with  a  specified  synod,"  in  a  deed  by 
one  church  to  another,  is  a  condition 
subsequent,  and  not  merely  an  inci- 
dent to  the  consideration,  although  the 
purpose  is  to  prevent  two  churches  of 
the  same  denomination  in  the  city,  and 
the  conveyance  is  subject  to  a  mort- 
gage. 

-^  intention  that  condition  shall  be 
covenant. 

8.  The  parties  cannot,  in  the  ab- 
sence of  imposition,  fraud,  or  mistake, 
insist  that  they  meant  a  provision  in 
a  deed  to  be  a  covenant  when  it  is  in 
fact  a  condition  and  nothing  else. 

[See  7  R.  C.  L.  1087.] 

—  necessity  of  words  of  f ^nrfeiture. 

9.  Words  of  re-entry  or  forfeiture 
are  not  necessary  or  indispensable  to 
create  a  condition  in  a  deed. 

[See  8  R.  C.  L.  1119.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Livingston 
County  (Patton,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
possession  of  certain  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Tuesburg»  Wilson,  A  Arm- 
strong^ for  appellant: 

If  the  condition  be  subsequent  it 
must  have  been  complied  with  in  a 
reasonable  time  to  escape  a  forfeiture. 

Nowak  V.  Dombrowski,  267  111.  103, 
107  N.  E.  807;  2  Devlin.  Real  Estate 
8d  ed.  §  972. 

Where  the  clause  goes  to  the  whole 
of  the  consideration,  it  is  a  condition* 

Barnes  v.  Southfield  Beach  R.  Co. 
202  N.  Y.  301,  95  N.  £.  691. 

Where  a  condition  precedent  goes 
only  to  part  of  the  consideration  and  a 
breach  of  it  can  be  compensated  in 
damages,  it  ceases  to  be  a  condition, 
and  the  remedy  for  a  breach  of  it  must 
be  an  action  for  damages. 

Palmer  v.  Meriden  Britannia  Co.  188 
lU.  508,  69  N.  E.  247;  Rubens  v.  Hill, 
213  111.  525,  72  N.  E.  1127;  Chicago 
Legal  News  Co.  v.  Browne,  103  111. 
317;  Nelson  v.  Oren,  41  111.  18;  Chitty, 
PL  12th  Am.  ed.  823. 

The  estate  is  upon  condition  where 
the  grantor  has  reserved  no  other  ef- 
fectual remedy  for  the  enforcement  of 


performance  on  the  part  of  the  gran- 
tee. 

Richter  v.  Richter,  111  Ind.  456,  12 
N.  E.  698. 

Where  it  appears  from  the  deed  that 
the  grantor  intended  the  property  to 
be  used  in  a  specific  way,  and  no  other, 
and  there  are  apt  words  of  condition 
used,  it  will  be  construed  as  a  convey- 
ance on  condition. 

Scovill  V.  McMahon,  62  Conn.  378, 
21  L.R.A.  58,  36  Am.  St  Rep.  350,  26 
Atl.  479. 

There  need  be  no  expressed  clause 
of  forfeiture  or  right  of  re-entry  for 
condition  broken  to  create  a  condition 
where  apt  words  of  condition  are  used. 

Downen  v.  Raybum,  214  111.  847,  78 
N.  E.  364,  3  Ann.  Cas.  36;  Glocke  v. 
Glocke,  113  Wis.  303,  57  L.R.A.  468, 
89  N.  W.  118;  Scovill  v.  McMahon,  62 
Conn.  378,  21  L.R.A.  58,  36  Am.  St. 
Rep.  350,  26  Atl.  479;  13  Cyc.  690. 

Even  the  word  ''condition"  is  not 
necessary  to  the  creation  of  an  estate 
upon  condition  if  it  plainly  appears 
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that  the  intent  of  the  parties  was  to 
create  an  estate  of  that  description. 

Richter  v.  Richter,  supra. 

While  conditions  are  not  favored, 
and  in  the  construction  of  deeda 
courts  will  incline  to  interpret  the  Ian* 
guage  as  a  covenant,  rather  than  as  a 
condition,  the  intention  of  the  parties 
to  the  instrument,  when  clearly  ascer- 
tained, must  control* 

Sherman  v.  Jefferson,  274  111.  294, 
113  N.  E.  624;  Kew  v.  Trainer,  150  111. 
150,  37  N.  E.  223;  Wakefield  v.  Van 
Tassell,  202  111.  41,  65  L.R.A.  511,  96 
Am.  St  Rep.  207,  66  N.  E.  830. 

Where  compensation  can  be  made  in 
money,  courts. of  equity  will  relieve 
against  forfeitures,  and  compel  the 
party  to  accept  a  reasonable  compen- 
sation in  money. 

.  Gallaherv.  Herbert,  117  IlL  160,  7 
N.  E.  511. 

The  consequence  of  the  nonfulfil- 
ment  of  a  condition  is  a  forfeiture  of 
the  estate. 

^Woodruff  V.  Woodruff,  44  N.  J.  Eq. 
349,  1  L.R.A.  380,  16  Atl.  4. 

The  clause  is  a  condition  precedent. 

Shuman  v.  Heldman,  63  S.  C.  474,  41 
S.  E.  510. 

Words  of  re-entry  are  not  essential 
to  create  a  condition. 

Scovill  V.  McMahon,  62  Conn.  878, 
21  L.R.A.  58,  36  Am.  St.  Rep.  350, 
26  Atl.  479;  Hunt  v.  Beeson,  18  Ind. 
380;  Sharon  Iron  Co.  v.  Erie,  41  Pa. 
341;  'CongregationaiJ  Soc.  v.  Stark,  34 
Vi  243;  Sperry  v.  Pond,  5  Ohio, 
388,  24  Am.  Dec.  296 ;  Thomas  v. 
Record,  47  Me.  500,  74  Am.  Dec. 
SOO;  Tallman  v.  Snow,  35  Me.  342; 
Michi:^n  State  Bank  v.  Hastings,  1 
Doiugl.  (Mich.)  225,  41  Am.  Dec.  549; 
Bear  v.  Whisler,  7  Watts,  144;  Brown 
V.  Chicago  &  N.  W.  R.  Co.  —  Iowa,  -^, 
82  N.  W.  1003 ;  Blanchard  v.  Detroit, 
L.  &  L.  M.  R.  Co.  31  Mich.  42,  18  Am. 
Rep.  142';  Gavanagh  v.  Iowa  Beer  Co. 
136  Iowa,  236,  113  N.  W.  856;  United 
States  T.  Oregon  &  C.  R.  Co.  186  Fed. 
861 ;  Hale  v.  Finch,  104  U,  S.  261,  26 
U  ed.  732;  Wilaon  v.  Wilson,  86  Ind. 
472;  Gray  v.  Blanchard,  8  Pick.  284; 
Hayden  v.  Stoughton,  5  Pick.  528; 
Langley  v.  Chapin,  134  Mass.  82 ;  Hor- 
ner V.  Chicago,  M.  &  St  P.  R.  Co.  38 
Wis.  165. 

Taking  a  deed  "subject  to  an  out- 
standing mortgage"  creates  :ho  person- 
al liability  on  the  grantee  to  pay  off 
the  encumbrance  unless  he  has  spe- 
cially agreed  to  do  so,  or  the  amount 
of  the  mortgage  has  been  deducted 
from  the  purchase  price. 

Comstock  V.  Hitt,  37  111.  542;  Rapp 


V.  Stoner,  104  111.  618;  Crawford  v. 
Nimmons,  180  IlL  143,  54  N.  E.  209; 
Siegel  V.  Borland,  191  III.  107,  60  N.  E. 
863;  Ray  v.  Lobdell,  213  HI.  389,  72 
N.  E.  1076. 

The  chief  distinction  between  a  con- 
dition subsequent  and  a  covenant  per- 
tains to  the  remedy  in  event  of  a 
breach,  which,  in  the  former,  subjects 
the  estate  to  a  forfeiture,  and  in  the 
latter  is  merely  gronifd  for  the  recov- 
ery of  damages. 

Brown  v.  Chicago  &  N.  W.  R.  Co.  — 
Iowa,  — ,  82  N.  W.  1003;  Cavanagh  v. 
Iowa  Beer  Co.  186  Iowa,  286, 113  N.  W. 
856. 

The  instrument  will  not  be  con- 
strued as  a  covenant,  where  there  is 
no  remedy  for  its  breach. 

Wilson  V.  Wilson,  86  Ind.  472;  Tay- 
lor V.  Sutton,  15  Ga.  103,  60  Am.  Dec. 
682;  Bear  v.  Whisler,  7  Watts,  144; 
United  States  v.  Oregon  &  C.  R.  Ca 
186  Fed.  861. 

Messrs.  Adait  &  Thompson,  for  ap- 
pellee: 

The  clause,  ''on  condition  that  said 
church  be  and  remain  connected,"  etc^ 
must  be  construed  as  a  single  condi- 
tion. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  505. 

If  the  act  or  condition  required  does 
not  necessarily  precede  the  vesting  of 
the  estate,  but  may  accompany  or  fol- 
low it,  and  if  the  act  may  be  done  as 
well  after  as  before  the  vesting  of  the 
estate,  or  if  such  is  evidently  the  in- 
tention of  the  parties,  the  condition  is 
subsequent. 

Tiedeman,  Real  Prop.  2d  ed.  p.  24, 
§  273;  Nowak  v.  Dombrowski,  267  IlL 
103,  107  N.  E.  807;  Phillips  v.  Gannon, 
246  111.  98,  92  N.  E.  616;  Finlay  v. 
King,  3  Pet.  346,  7  L.  ed.  701 ;  18  Cyc. 
691. 

Courts  prefer  to  construe  condi- 
tions as  subsequent  rather  than  pre- 
cedent. 

Phillips  V.  Gannon,  246  111.  98,  92 
N.  E.  616;  Tiedeman,  Real  Prop.  §  278; 
Nowak  V.  Dombrowski,  267  111.  103, 107 
N.  B.  807. 

The  clause  in  question  is  not  a  con- 
dition, but  a  covenant. 

Nowak  V.  Dombrowski,  supra;  Dra- 
ecker  v.  McLaughlin,  235  111.  367,  85 
N.  E.  647;  Koch  V.  Streuter,  232  HL 
594,  83  N.  E.  1072;  Clement  v.  Burtis,. 
121  N.  Y.  708,  24  N.  E.  1013;  Victoria 
Hospital  Asso.  v.  All  Persons,  169  CaL 
455,  147  Pac.  124;  Bald  v.  Nuember- 
ger,  267  111.  616,  108  N.  E.  724;  Board 
of  Education  v.  First  Baptist  Churchy 
63  111.  204 ;  Boone  v.  Clark,  129  111.  466, 
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5  L.R.A.  276,  21  N.  B.  860;  King  v. 
Lee,  282  lU.  530»  118  N.  E.  724;  O'Neil 
V.  Caples,  267  lU.  628,  101  N.  E.  60; 
Ayer  v.  Emexy,  14  Allen,  67. 

Where  the  conveyance  is  not  purely 
voluntary,  and  there  is  other  consider- 
ation than  the  clause  of  condition  or 
covenant,  it  will  not  be  held  fo  be  a 
condition  subsequent. 

Rawson  v.  School  Dist.  7  Allen,  126, 
83  Am.  Dec.  670. 

But  where  the  clause  of  condition 
or  covenant  goee  to  the  whole  consid- 
eration it  may  be  treated  as  a  condi- 
tion subsequent. 

Barnes  v.  Southfield  Beach  Co.  202 
N.  Y.  301,  95  N.  E.  601. 

Although  there  be  no  express  as- 
sumption of  the  payment  of  mortgage 
indebtedness,  if  the  purchase  be  made 
expressly  subject  to  the  encumbrance 
and  the  amount  of  the  mortgage  in- 
debtedness forms  a  part  of  the  consid- 
eration, the  grantee  will  be  held  to 
have  assumed  the  mortgage  indebted- 
ness 

Brosseau  v.  Lowy,  209  111.  405,  70 
N.  E.  901. 

The  clause  cannot  be  construed  as 
a  condition  merely  because  there  may 
be  no  adequate  remedy  for  its  breach. 

Rawson  v.  School  D^st.  supra; 
Brady  v.  Gregory,  49  Ind.  App.  355,  97 
N.  E.  462. 

Carter,  J.,  delivered  the  opinion  of 
the  coort: 

This  was  an  action  in  ejectment 
brought  in  the  circuit  court  of  Liv- 
ingston county  by  appellant  against 
appellee  to  recover  certain  real  es- 
tate in  Pontiac.  Af  t^  a  hearing  be- 
fore the  court  and  jury  the  court 
instructed  the  jury  to  find  for  appel- 
lee and  the  verdict  was  so  return^. 
The  cause  was  then  appealed  to  this 
court. 

On  March  6,  1907,  appellant  con- 
veyed by  warranty  deed  to  appellee, 
both  being  religious  corporations 
duly  organized  under  the  laws  of 
this  state,  lot  5  in  block  61  in  the 
original  town  of  Pontiac  That  deed 
reads  as  follows : 

This  indenture  vntnesseth,  that 
the  grantor,  the  Rooks  Creek  Evan- 
gelical Lutheran  Church  of  Rooks 
Creek  township,  Livingston  county, 
Illinois,  by  Lewis  B.  Shay,  Andrew 
F.  Johnson,  and  John  Carlson,  its 
trustees,  of  the  county  of  Living- 

7  A.L.R.— 90. 


ston  and  state  of  Illinois,  for  and  in 
considcdration  of  the  sum  of  one  dol- 
lar, and  in  order  to  carry  into  effect 
a  resolution  adopted  by  the  members 
of  said  church  at  a  meeting  held  as 
hereinafter  set  forth,  convey  and 
warrant  to  the  First  Lutheran 
Churdi  of  Pontiac,  whose  trustees 
are  James  M.  Mitchell,  Julius  John- 
son, Peter  Peterson,  P.  J.  Sjoborg, 
and  Ole  Erickson,  to  them  and  their 
successors  in  office,  county  of  Living- 
ston and  state  of  Illinois,  the  fol- 
lowing described  real  estate,  to  wit : 
Lot  five  (5)  in  block  sixty-one  (61) 
in  the  original  town  (now  city)  of 
Pontiac,  in  Livingston  county,  Illi- 
nois. 

Resoluton  .  hereinabove  referred 
to: 

''Whereas  Rooks  Creek  Evangdi- 
cal  Lutheran  Church  at  Rooks  Creek 
towtiship,  Livingston  county,  Illi- 
nois, did  in  the  year  1894-1895  pur- 
chase a  church  building  and  lot  for 
the  purpose  of  establishing  a  station 
for  worship  in  the  city  of  Pontiac 
for  members  of  said  congregation 
and  others;  and  whereas,  said 
church  building  was  duly  dedicated 
for  worship  by  the  officials  of  the 
Hauges  Lutheran  synod  (of  which 
said  Rooks  Creek  Church  was  and 
still  is  a  member)  according  to  the 
teachings  and  rules  of  said  synod, 
and  said  worship  and  other  mission 
work  has  been  continually  kept  up 
by  the  members  of  said  church; 
and  whereas,  the  pastor,  0*  O.  Ris- 
wold,  now  in  the  service  of  said 
church,  has  solicited  subscriptions 
for  the  organization  of  an  independ- 
ent church  in  the  city  of  Pontiac, 
consisting  of  the  original  members 
of  said  Rooks  Creek  Evangelical  Lu- 
theran Church  and  others  now  liv- 
ing in  and  near  the  city  of  Pontiac, 
and  said  members  desire  to  main- 
tain their  connection  vdth  said 
synod;  and  whereas,  it  appears 
proper  for  the  permanent  estab- 
lishment of  said  independent 
church  to  connect  vnth  some  Lu- 
theran synod,  and  for  the  purpose 
of  avoiding  strife  and  contention  in 
the  said  city  of  Pontiac,  where  there 
apparently  is  no  room  for  more  than 
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one  Lutheran  church  to  uicceedi  it 
seetnB  to  us  reasonable  and  proper, 
and  in  accordance  with  the  Christian 
practices,  where  peace  is  predomi- 
nating and  local  success  desired,  that 
the  new  church,  composed  as  above 
set  forth,  should  unite  with  the 
synod  already  established  in  said 
city,  and,  if  possible,  to  divide  pas- 
tontl  service  with  said  Rooks  Creek 
Church : 

"Therefore  be  it  resolved,  the 
board  of  trustees  for  Books  Creek 
Evangelical  Lutheran  Church  be 
and  are  hereby  authorized  to  convey 
and  transfer  to  the  said  church  in 
Pontiac  lot  6,  block  61,  in  the  orig- 
inal town  (now  city)  of  Pontiac,  to- 
gether with  the  church  building 
thereon,  subject  to  the  indebtedness 
thereon  due  to  A.  Erickson,  Th. 
Ryerson,  and  R.  Aarvig,  on  condi- 
tion that  said  church  be  and  remain 
connected  with  the  Hauges  Luther- 
an synod. 

"Adopted  by  the  Rooks  Creek 
Evangelical  Lutheran  congregation 
at  their  regularly  appoint^  annual 
meeting,  held  at  the  First  Luther- 
an Church  of  Pontiac,  lU.,  Feb.  7, 
1907. 

"O.  O.  Riswold,  Chairman;  O.  S. 
Ryerson,  Temporary  Secretary.*' 

Dated  this  sixth  (6)  day  of 
March,  A.  d.  1907. 


Lewis  B.  Shay, 
Andrew  F.  Johnson, 
John  Carlson. 


Seal. 
Seal. 
Seal. 


Trustees  of  the  Rooks  Creek  Ev- 
angelical Lutheran  Church. 

The  deed  was  delivered  to  appd- 
lee  March  8,  1907,  and  duly  record- 
ed on  June  17,  1907.  The  appellee 
corporation,  after  the  delivery  of 
the  deed,  entered  into  the  posses- 
sion of  said  lands  and  premises  and 
still  remains  in  possession.  It  was 
not  then,  and  never  has  since  be- 
come, connected  with  the  Hauges 
Lutheran  synod.  In  May,  1911, 
the  appellee  corporation  regularly 
adopted,  at  a  regular  session  of  the 
corporation,  a  revised  constitution, 
which  provided,  among  other  things, 
that  they  recognized  the  necessity 
of  maintaining  some  connection 
with  a  Lutheran  body  in  order  to 


secure  the  services  of  regularly 
trained  and  ordained  pastors  in  good 
standing,  but  that,  as  the  menSt>er- 
ship  of  the  church  was  then  made 
up  of  various  nationalities  and  peo- 
ple coming  from  different  Lutheran 
synods^  it  was  deemed  expedient  for 
the  present  until  action  shall  have 
been  taken  as  hereinafter  provided, 
to  remain  as  an  independent  organi- 
zation synodically,  "provided,  how- 
ever, that  this  section  shall  not  be 
construed  as  a  repudiation  of  one 
certain  clause  set. forth  in  a  deed 
conveying  the  church  property  .on 
the  comer  of  Oak  and  Water  streets 
to  the  First  Lutheran  Church  of 
Pontiac,  namely,  that  the  church 
'be  and  remain  connected  with  the 
Hauges  Lutheran  syiKMi.'''  It  ap- 
pears from  the  record  that  the  ap- 
pellee church  never  joined  the 
Hauges  synod,  but  that  in  January, 
1918,  it  joined  the  Evangelical 
Lutheran  synod  of  Northern  Illi- 
nois. We  do  not  deem  that  the 
transactions  since  the  execution  of 
this  deed  are  necessarily  omtrolling, 
but  have  stated  them,  so  that  all  the 
circumstances  in  connection  with 
the  transaction  may  be  in  mind  in 
construing  this  deed. 

It  is  contended  by  counsel  for  ap- 
pellant that  the  deed  conveyed  the 
land  first  upon  a  condition  precedent 
that  the  appellee  church  should  be- 
come connected  with  the  Hauges 
synod;  and,  second,  on  a  condition 
subsequent  that  it  should  remain 
connected  with  said  synod.  Counsel 
for  the  appellee  argue  that  the  lan- 
guage of  the  deed,  if  construed  as 
a  condition,  must  be  construed  as  a 
single  condition,  and  that  is,  that 
the  grantee  church  should  have  a 
continuing  connection  with  said 
Hauges  synod;  that,  as  these  two 
provisions  or  conditions  in  the  deed 
are  connected  by  the  conjunction 
"and,"  both  clauses  must  be  con- 
strued together  as  one  condition  (6 
Am.  &  Eng.  Enc.  Law,  2d  ed.  505), 
and  that  by  this  same  authority,  if 
the  language  does  create  a  doable 
condition,  neither  condition  is  re- 
quired to  be  performed  before  the 
vesting  of  the  title. 


Deed— 
4Nmdl  tii» 


trltlk  srAod. 
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We  do  not  think  1^6  dtame  in  tfae 
deed  should  be  construed  as  a  coo** 
dition  precedent.  It  is  dlscloaed  by 
the  wording  of  the  deed  Itot  at  the 
time  it  was  executed  the  Rooke 
Creek  anttregation  was  aware  that 
its  pastor  was  organizing  an  inde-^ 
pendent  Lutheran  church  in  Pon-^ 
tiac;  that  it  was  not  the  intention 
of  the  Pontiac  church  to  then  be 
connected  wjth  the  Hauges  synod  or 
any  other  synod;  that  it  was  wU 
dently  the  decdre  of  the  Rooks  Creek 
congregation  to  transfer  its  propetir 
ty  at  once  to  the  new  congregation 
in  order  that  thare  would  not  be  two 
Lutheran  churches  in  said  city.  The 
resolution  on  which  the  deed  was  ex- 
ecuted provided  for  immediate  cos- 
veyance,  and  the  deed  was  duly 
executed  shortly  after  the  passage 
of  tiie  res(dution.    We  do  not  think 

it  can  be  fairly  ar- 
gued that  the  deed 

either  epcpressly  or 

impliedly  provided 
that  the  grantee  church  should  first 
j(rin  said  synod  before  the  title 
passed.  The  grantee  church  was 
piaeed  in  possession  of  the  property 
in  question,  and  remained  in  undis- 
turbed possession*  without  objection 
on  the  part  of  the  grantor  church, 
fot  nearly  twelve  years.  There  is 
nothing  in  the  language  of  the  deed, 
or  in  the  resolution  under  which  the 
deed  was  executed,  which  made  it 
necessary  that  the  connection  with 
the  s]mod  should  be  made  before  the 
title  vested  in  the  grantee.  This 
connection  with  the  s3mod  could  be 
made  contemporaneously  with  or 
subsequent  to  the  vesting  of  the 
title,  equally  as  wdl  as  prior  thereto. 
Courts  prefer  conditions  subsequent 
to  conditions  precedent,  and  when 

the   words   are   of 

doubtful     meaning 

the  courts  prefer  to 
construe  the  conditions  as  subse- 
quent, so  as  to  give  a  present  estate 
liable  to  be  devested  rather  than  to 
defer  the  vesting.  Phillips  v.  Gan- 
non, 246  Hi.  98, 92  N.  B.  616,  and  au- 
thorities cited;  Nowak  v.  Dorn^ 
browski,  267  HI.  108, 107  N.  E.  807. 
'^If  the  act  or  condition  required  do 


— «oi&atractlo 
of  e#mditlo» 


not  necessarily  Recede  the  vesting 
of  the  estate,  but  may  accompany  or 
follow  it,  and  if  the  act  may  as  weSU 
be  done  after  as  before  the  vesting 
of  the  estate,  or  if,  from  the  nature 
of  the  act  to  be  p^formed  and  the 
time  required  for  its  performance, 
it  is  evidently  the  intention  of  the 
parties  that  the  estate  shall  vest  and 
the  grantee  perform  the  act  after 
taking  possession,  then  the  condi- 
tion is  subsequent/'  Tiedeman, 
Real  Prop.,  3d  ed.  §  202.  Under  the 
rules  laid  down  by  these  authorities, 
as  applied  to  the  facts  in  this  case, 
it  must  be  held  that  the  wording  of 
the  deed  in  question,  if  held  to  be  a 
condition,  creates  a  condition  subse-* 
quent,  the  performance  of  which  did 
not  necessarily  precede  the  vesting 
of  the  title. 

The  deciding  and  crucial  question 
in  this  case,  however,  is  whether  the 
deed  in  question  is  so  wcnrded  as  to 
create  a  condition  subsequent  or  a 
mere  covenant.  It  must  be  conceded 
that  the  words  "on  condition,"  in  a 
deed,  are  apt  words 
to  create  a  condi- 
tion; -  yet  such 
words  have  often  been  construed,  in 
view  of  the  context,  as  creating  a 
covenant  rather  than  a  condition. 
2  Devlin,  Real  Estate,  3d  ed.  §  971 ; 
Nowak  V.  Dombrowski,  supra.  One 
of  the  most  important  considera- 
tions in  (Determining  whether  a 
clause  is  a  condition  subsequent  or 
something  else  is  the  presence  or 
absence  of  a  clause  providing  for  re- 
entry by  the  grantor  or  his  heirs 
or  for  forfeiture  of  the  estate  for  a 
breach.  Koch  v.  Streuter,  232  111. 
594,  83  N.  E.  1072.  Such  a  clause, 
while  not  indispensable,  is  always 
important  as  evidence  of  an  inten- 
tion to  impose  a  condition  subse- 
quent, and  will  make  certain  that 
which,  in  its  absence,  is  left  open  to 
construction.  Druecker  v.  Mc- 
Laughlin, 235  HI.  367,  85  N.  E.  647. 
It  is  difficult  to  say  with  any  degree 
of  precision  when  language  import- 
ing a  condition  will  be  construed  as 
a  covenant.    "The  general  rule  un- 


—elXect  of  TvordA 
**on    condition.*' 
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doubtedly  is  that  courts  will  incline 

to  constnie  lan- 
r~o'^S^*"      guage,  wherever  it 

is  possible  to  do  so, 
into  a  covenant  rather  than  a  con- 
dition. Still,  if  it  is  the  clear  inten- 
tion of  the  parties  to  create  an  es- 
tate upon  condition  subsequent  the 
court  must  give  effect  to  the  inten- 
tion of  the  parties/'  2  Devlin, 
Deeds,  970d ;  7  R.  C.  L.  1086.  It  has 
been  held  that  a  covenant  or  condi- 
tion may  be  created  by  the  same 
words.  The  chief  distinction  be- 
tween a  condition 
b^tw^?»^eoTe.  subsequent  and  a 
■•"'i.S?'*  covenant     pertains 

to  the  remedy  m 
the  event  of  a  breach,  which  in  the 
former  subjects  the  estate  to  a  for- 
feiture and  in  the  latter  is  merely 
a  ground  for  recovery  of  damages. 
Whether  a  clause  shall  be  construed 
to  be  a  condition  subsequent  or  of 
covenant  must  depend  upon  the  con- 
tract or  circumstances  and  the  in- 
tention of  the  party  creating  the  es- 
tate. 12  C.  J.  411.  According  to 
the  weight  of  authority,  a  clause 
only  operates  as  a  condition  when  it 
is  apparent,  from  the  whole*  scope 
of  the  instrument,  that  it  was  in- 
tended so  to  operate,  or,  in  other 
words,  there  is  no  technical  rule,  but 
the  courts  are  bound  in  each  case 
to  ascertain  the  intent  and  give  the 
instrument  effect  accordingly.    The 

intention  of  the  par- 
««*^5  ;lra?:.""  ties  as  ascertained 

from  the  instru- 
ment itself  will  be  enforced  when 
this  can  be  done  consistently  with 
the  rules  of  law.  Woodruff  v.  Wood- 
ruff,^ 44  N.  J.  Eq.  349,  16  Atl.  4, 
^  1  L.R.  A.  380,  and  authorities  cited  in 
note;  Victoria  Hospital  Asso.  v.  All 
Persons,  169  Cal.  465,  147  Pac.  124. 
A  covenant  is  an  agreement  duly 
made  between  the  parties  to  do  or 
not  to  do  a  particular  act.  Bald  v. 
Nuernberger,  267  HI.  616, 108  N.  E. 
724,  and  authorities  cited. 

It  is  argued  by  counsel  for  appel- 
lee that  the  clause,  ''on  condition 
that  said  church  be  and  remain  con- 
nected,'* etc.,  is  not  the  whole  consid- 
eration,   but  only  part  of  it,  and 


that  the  convegranee  in  question  was 
not  voluntary;  that  the  considera- 
tion  therefor  was  the  establishment 
of  a  single  Lutheran  church  in  Pon- 
tiac  and  the  pajnnent  of  the  mort- 
gage debt  of  $1,600,  and  the  promise 
of  the  Pontiac  church  (appellee 
herein)  to  be  connected  with  the 
Hauges  synod ;  that  this  promise  to 
be  connected  with  the  Hauges  synod 
being  only  a  part  of  the  considera- 
tion, therefore  the  failure  to  per- 
form it  could  not  defeat  the  whole 
title  and  ri^t  of  the  Pontiac  church 
to  the  premises;  that  such  promise 
should  be  construed  as  a  covenant 
and  not  as  a  condition;  that  it  has 
been  held  where  a  clause  daimed  to 
be  a  condition  was  only  part  of  the 
consideration  that  it  was  merdy  a 
covenant  or  promise,  and  not  a  con- 
dition (Victoria  Hospital  Asso.  v. 
All  Persons,  supra) ;  that  it  has  also 
been  held  that  where  a  conveyance 
is  not  purely  voluntaiy,  and  there 
is  consideration  other  than  the 
clause  of  condition  or  covenant, 
such  condition  will  hot  be  held  to  be 
a  condition  subsequent  (Rawson  v. 
School  Dist.  7  Allen,  125,  83  Am* 
Dec.  670) , 

It  is  further  insisted  by  counsel 
for  appellee  that  tbe  amount  of  the 
mortgage  mentioned  in  the  deed 
was  a  part  of  the  purchase  mone^y, 
and  under  the  form  of  the  deed  it 
must  be  held  that  the  grantee  as- 
sumed the  payment  of  this  mort- 
gage debt ;  that  no  precise  and  form- 
al words  are  necessary  to  impose 
upon  a  grantee  an  engagement  to 
pay  off  a  mortgage,  but  the  inquiry 
is  as  to  the  intention  of  the  parties* 
Brosseau  v.  Lowy,  209  ni.  405,  70 
N.  E.  901,  and  cases  cited.  It  is 
argued  just  as  earnestly  by  counsel 
for  appellant  that  the  grantee  in 
this  deed  did  not  assume  and  agree 
to  pay  the  encumbrance;  that  the 
property  was  primarily  liable  for 
the  mortgage,  and  that  under  the 
reasoning  of  this  court  in  Ray  v. 
Lobdell,  218  lU.  389,  72  N.  E.  1076, 
it  must  be  held  ttiat  the  grantee 
only  took  the  equity  of  redemption 
in  encumbered  property,  and  there- 
fore was  not  personally  liable  to  pay 
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.said  indebtedness ;  that  therefore 
it  cannot  properly  be  held  that  the 
mortgage  indebtedness  was  a  part 
of  the  consideration.  It  is  also  ar- 
gued by  counsel  for  appellee  that 
the  absence  of  any  remedy  under  the 
<H>venant  will  not^  by  itself »  make  in- 
to a  condition  language  which  is  not 
so  framed  as  to  warrant  in  law  such 
interpretation;  that  the  provision 
with  reference  to  the  connection 
with  the  Hauges  synod  was  a  mere 
incident  of  the  consideration,  and 
not  its  principal  feature. 

We  cannot  hold  that  the  connec- 
tion with  the  Hauges  synod  was  a 
mere  incident  to  the  consideration. 
Considering  the  words  of  theresolu* 
tion  in  connection  with  the  rest  of 
the  deed,  we  are  of  the  opinion  that 
the  grantors  intended  the  connec- 
tion with  the  Hauges  synod  to  be 
one  of  the  principal  considerations 

-^•n»eetlo«  ^PO^  which  the  title 

wiua  •7]io«  as  was  conveyod.  The 
«oiiditioii.  words     used     were 

apt  words,  creating  a  condition  sub- 
sequent, and  where  the  terms  are 
distinctly  and  plainly  terms  of  con- 
dition, where  thjB  whole  provision 
precisely  satisfies  the  requirements 
of  the  definition,  and  where  the 
transaction  has  nothing  in  its  na- 
ture to  create  any  incongruity, 
there  is  no  roonv  for  refinement  and 
no  ground  for  refusing  to  assign  to 
the  subject  its  predetermined  legal 
character.  In  such  a  case  the  law 
attaches  to  the  act,  and  ascribes  to 
it»  a  definite  significance,  and  the 

parties  cannot  be 
ThUl^cinditiou  heard  to  say,  where 
■hall  be  there  is  no  imposi- 

tion,  no  fraud,  no 
mistake,  that  although  they  delib- 


erately made  a  condition,  and  noth- 
ing but  a  condition^  they  yet  meant 
that  it  should  be  enforced  as  a  cove- 
nant. Blanchard  v.  Detroit,  L.  &  M. 
E.  Co.  31  Mich.  43, 18  Am.  Rep.  142. 
See  also  United  States  v.  Oregon  & 
C.  R.  Co.  (C.  C.)  186  Fed.  861-  The 
action  on  the  covenant  would  not 
give  appellant  an  adequate  remedy. 
There  were  apt  words  of  considera- 
tion. There  is  here  largely  an  ab- 
sence of  other  consideration  and  also 
an  absence  of  oth^  remedy.  In  dis- 
cussing a  somewhat  similar  ques- 
tion it  has  been  said :  "li  the  vendee 
had  altogether  failed  in  the  perform- 
ance of  his  agreement  as  to  the  vend- 
or, would  it  have  been  an  adequate 
remedy  to  the  vendor  to  give  him  an 
action  of  covenant?  It  is  manifest 
it  would  not."  Bear  v.  Whisler,  7 
Watts,  144. 

In  the  light  of  all  the  facts  in  the 
case,  the  same  may  be  said  here. 
The  facts  and  circumstances  as  dis- 
closed by  the  record,  including  the 
recognition  by  the  grantee  in  its  ac- 
tion thereafter,  all  unite  in  tending 
to  show  that  a  condition  rather  than 
a  covenant  was  intended  by  the 
words  of  this  deed.  The  only  thing 
that    could    make    such    position 

stronger   would   be  .«ece-.itr  ot 
words    of   re-entry  r^^'***  •' 
or  forfeiture  in  the  '-"-""- 
de^,  and  these,  as  the  authorities 
show,  are  not  necessary  or  indis- 
pensable in  order  to  create  a  condi- 
tion. 

The  judgment  will  therefore  be 
reversed,  and  the  cause  remanded 
for  further  proceedings  in  harmony 
with  the  views  herein  expressed. 

Petition  for  rehearing  denied, 
December  6,  1919. 


ANNOTATION. 


Distmctioii  between  condition  and  covenant  in  grant  of  land  for  church  pur- 
poses. 


The  rule  that  the  question  whether 
a  provision  in  a  deed  constitutes  a 
covenant  or  a  condition  depends  on 
the  intention  of  the  parties,  as  gath- 
ered from  the  entire  instrument,  and 


that  in  case  of  doubt  a  covenant  is 
favored  rather  than  a  condition,  has 
been  applied  in  the  following  cases  in 
deeds  of  land  for  church  purposes, 
which  have  been  construed  as  creating 
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coyenants  rather  than  conditions  sub- 
sequent: Board  of  Education  v.  First 
Baptist  Church  (1872)  68  IIL  204; 
Bald  V.  Nuemberger  (1915)  267  IIL 
616,  108  N.  E.  724;  St.  Stephen's  Prot- 
estant Episcopal  Church  v.  Church 
of  Transfiguration  (1909)  130  App. 
Div.  166,  114  N.  Y.  Supp.  623;  St. 
Peter^B  Church  v.  Bragaw  (1907)  144 
N.  C  126,  10  L.R.A.(N.S.)  633,  56  S. 
E.  688;  Ashland  v.  Greiner  (1898)  58 
Ohio  St.  67,  50  N.  E.  99. 

A  covenant,  and  not  a  condition 
subsequent,  it  was  held  in  St.  Steph- 
en's Protestant  Episcopal  Church  v. 
Church  of  Transfiguration  (1909)  180 
App.  Div.  166,  114  N.  Y.  Supp.  628, 
was  created  by  a  provision  in  a  deed 
made  for  a  substantial  money  consid- 
eration, that  the  grantee,  for  himself, 
his  heirs,  and  assigns,  "doth  covenant 
and  agree"  with  the  grantor,  that  the 
grantee  should  not  at  any  time  there- 
after occupy  or  use  the  premises,  or 
permit  the  same  to  be  occupied  or  used, 
for  any  purpose  other  than  church 
purposes  only;  and  that  ''the  said 
covenant"  should  run  with  the  land. 

It  was  held  in  Bald  v.  Nuenrberger 
(1915)  267  QL  616,  108  N.  E.  724,  that 
a  covenant,  and  not  a  condition  sub- 
sequent, was  created  by  a  deed  to  a 
church,  which  provided  that  ''the 
above-subscribed  land  being  deeded  in 
trust  that  said  premises  shall  be  used, 
kept,  maintained,  and  disposed  of  as 
a  place  of  divine  worship  for  the  use 
of  the  ministry  and  membership  of 
the  Methodist  Episcopal  Church."  The 
court  said:  "There  is  nothing  in  the 
form  of  the  language  in  the  deed  in 
question  to  indicate  that  it  was  in- 
tended that  the  conveyance  was  upon 
a  condition  subsequent.  No  word  or 
terms  show  a  condition  of  any  kind, 
and  no  words  of  equivalent  meaning 
are  found  in  the  deed.  There  is  no 
re-entry  clause.  These  are  the  usual 
indications  of  an  intent  to  create  a 
condition  subsequent.  .  .  .  Under 
the  authorities  we  think  the  provision 
in  the  deed  in  question  must  be  con- 
sidered a  covenant,  and  not  a  condi- 
tion subsequent."  The  consideration 
for  the  deed  does  not  appear. 

A  provision  in  a  deed  of  lots  to  a 
religious    society   that   the   property 


should  not  be  used  as  a  cemetery  was 
held  in  St  Peter's  Church  v.  Bragaw 
(1907)  144  N.  C.  126,  10  L.RJ^.(N^) 
683,  56  S.  E.  688,  not  a  condition  sub* 
sequent,  breach  of  which  would  woik 
a  forfeiture,  but  a  covenant  the  ob- 
servance of  which  would  be  enforced 
by  equity. 

It  was  held  in  Ashland  v.  (keiner 
(1898)  58  OUo  St.  67,  50  N.  E.  99^ 
that  a  covenant,  and  not  a  condition 
subsequent,  was  created  by  a  deed 
made  for  a  stated  financial  considera- 
tion, which  contained  a  provision  that 
"it  is  expressly  to  be  understood  that 
the  said  grantees  nor  their  successors 
in  ofiice,  shall  not  at  any  time  use  or 
occupy  the  aforesaid  premises  for 
any  other  purpose  or  purposes  than 
whereon  to  erect  or  build  religious 
meeting  houses  or  parsonages,  and  for 
cemetery  or  burying  ground."  The 
court  said  that  when  value  is  paid  for 
the  estate,  a  stipulation  that  it  is  to 
be  used  only  for  particular  purposes 
IS  construed  as  a  covenant  running 
with  the  land,  in  the  nature  of  a  trust, 
for  the  uses  and  purposes  expressed 
in  the  deed ;  and  that  in  such  cases  a . 
breach  of  the  covenant  restricting  the 
uses  and  purposes  to  which  the  estate 
is  to  be  devoted  does  not  have  the  legal 
effect  of  forfeiting  the  estate  and  of 
reinvesting  the  title  in  the  grantor, 
his  heirs,  or  assigns;  but  that  to  have 
such  legal  effect  there  must  be  words 
of  forfeiture  or  re-entry  in  the  deed. 

Also  in  Board  of  Education  v.  First 
Baptist  Church  (1872)  63  IIL  204,  it 
was  held  that  a  covenant  rather  than 
a  condition  subsequent  was  created  by 
a  deed  providing  that  the  property 
should  be  used  for  church  purposes 
only,  but  that  when  it  ceased  to  be  so 
used  the  grantee  should  pay  to  the 
grantor  a  certain  sum  and  have  an 
absolute  title  thereto.  The  court  re- 
ferred to  Uie  well-established  rule  that 
courts  will  always  incline  to  inter- 
pret the  language  of  deeds  as  a  cove- 
nant rather  than  a  condition,  and 
stated  in  effect  that  the  plain  intent 
of  the  grantor  in  this  Instance  was 
that  if  the  property  was  not  used  for 
church  purposes  the  consideration  for 
the  deed,  which  was  otherwise  only 
nominal,  should  be  the  sum  stated. 
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In  Htkys  ▼•  St.  Paul  If.  E.  Chmch 
(1902)  196  Bl.  eaa,  68  N.  IL  1040,  it 
was  not  denied  that  a  provision  in  a 
deed  to  a  church  that  "this  conveyance 
is  made  strictly  subject  to  the  con- 
dition that  no  building  or  structure 
shall  be  built  or  erected"  beyond  the 
limits  therein  specified,  created  a 
valid,  personal  obligation  to  the  grant* 
or,  the  proposition  that  a  condition 
subsequent  was  created  thus  being 
negatived  at  least  by  implication. 

A  condition  subsequent,  it  was  held 
in  Mills  V.  Davison  (1896)  54  N.  X 
Eq«  659,  85  L.R.A.  113,  55  Am.  St. 
B^.  69^  85  AtL  1072,  was  not  created 
by  a  conveyance,  for  a  nominal  con-* 
sideration,  of  a  lot  to  a  religious  so- 
ciety, with  an  habendum  'to  have  and 
to  hold  unto  the  said  party  of  the 
second  part  and  their  successors  for- 
ever, with  this  C3q>re8s  condition  and 
limitation,''  namely,  that  neither  the 
grantor  nor  his  successors  should  sell, 
mortgage,  or  In  any  way  convey  the 
land,  and  that  no  building  should  be 
erected  *th«:eon  except  for  the  pur- 
pose of  public  worship.  It  was  said 
that  the  conveyance  created  a  trust 
which  the  grantee  was  bound  to  per- 
form, enforceable,  not  by  forfeiture 
of  the  title,  but  by  those  methods  by 
which  a  court  of  equity  compels  the 
p^orma&ee  of  such  trusts;  and  that 
the  word  "condition"  is  a  term  of  flexi- 
ble meaning,  aAd  in  leases  is  often 
construed  as  a  covenant. 

In  holding  that  a  declaration  of 
trust,  and  not  a  condition  subsequent 
or  a  covenant^  was  created  by  a  deed 
to  a  religious  society  "to  have  and  to 
hold  all  and  singular  the  above-men- 
tioned and  described  pr^nises  .  «  • 
unto  the  said  party  of  the  second 
part  ...  on  condition"  that  the 
church  erected  on  the  premises  should 
be  called  by  a  certain  name,  that  no 
instrumental  music  should  be  used  in 
the  worship  of  the  church,  etc.,  the 
court  in  MacKenzie  v.  Presbytery  of 
Jex«ey  City  (1905)  67  N.  J.  Eq.  652, 
S  L.R.A.(N.S.)  227,  61  Atl.  1027,  said: 
"Words  seemingly  appropriate  to  a 
condition  only  may  introduce  a  cove- 
nant, a  condition,  or  declaration  of 
trust;  and  the  whole  of  the  clause  sub- 
mitted to  investigation  must,  in  fonn 


and  scope,  be  considered.  In  order  U 
determine  within  which  class  is  shouM 
falL  •  •  .  All  of  the  words  used 
In  the  clause  in  question  being  con- 
sidered, and  the  absence  of  words  of 
determination  or  reverter  being  noted, 
the  intent  of  the  parties,  to  be  exer* 
oised  as  permitted  by  the  principles 
of  law,  will  be  best  subserved  by  hold- 
ing the  clause  to  be  a  declaration  of 
trust.  Examining  the  deeds  in  the 
light  of  the  authorities,  we  find  no 
words  whereby  either  party  binds  it- 
self to  the  other  for  the  doing  or  not 
doing  of  a  particular  thing,  or  for  the 
existence  or  nonexistence  of  a  par- 
ticular state  of  facts,  and  for  breach 
whereof  1^  party  bound  should  be 
answerable  in  damages.  Hence  we 
have  no  difficulty  in  concluding  that 
the  words  are  not  words  of  covenant." 

As  an  illustration  of  a  lino  of  cases 
which  the  annotation  does  not  cover, 
dealing  with  the  creation  of  trusts  as 
distinguished  from  conditions  subse- 
quent in  deeds  to  a  religious  society, 
see  Taylor  v.  Campbell  (1912)  50  Ind. 
App.  515»  98  N.  E.  657,  citing  numer- 
ous other  cases  of  a  similar  nature. 

But  a  condition  subsequent,  and  not 
a  mere  covenant  personal  to  the 
grantee,  it  was  held  in  Upington  v; 
Corrigan  (1896)  151  N.  Y.  148,  87 
L.R.A.  794,  45  N.  E.  859,  was  created 
by  deed,  for  a  nominal  consideration, 
providing  in  the  habendum  clause  **to 
have  and  to  hold  .  .  .  unto  the  said 
party  of  the  second  part,  his  heirs 
and  assigns,  ...  upon  the  con- 
ditions following,  to  wit,  that  said 
party  of  the  second  part  shall  conse- 
crate, or  cause  to  be  consecrated,  the 
said  property  for  the  purpose  of  erect- 
ing a  church  building,  and  shall,  with- 
in a  reasonable  time,  erect,  or  cause 
to  be  erected,  such  building." 

And  as  construing  a  provision  in  a 
deed  to  a  church  "on  condition  that 
said  church  be  and  remain  connected" 
with  a  certain  Lutheran  synod,  as  a 
condition  subsequent,  and  not  as  a 
covenant,  see  the  reported  case 
(Rooks  Guxek  Evanoeltcal  Lutheran 
Chubch  v.  Fibst  Lutheran  Church, 
ante,  1422) . 

In  a  number  of  other  cases  the  ques- 
tion arose  as  to  whether  a  deed  for 
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cburch  purposes  was  made  on  a  cfmt 
dition  subsequent,  and  the  court,  with- 
out discussing  the  distinction  between 
conditions  and  covenants,  held  that 
the  provision  in  question  was  not  a 
condition  subsequent.  Some  of  these 
cases  are  of  value  on  the  subject  un^ 
der  annotation  for  the  reason  that  pro- 
visions were  involved  of  a  nature  simi- 
lar to  those  in  the  cases  previously 
set  out.  A  few  of  these  decisions  are, 
therefore,  referred  to,  without  intend- 
ing to  treat  this  line  of  cases  ex- 
haustively. 

The  use  of  the  words,  ''upon  and 
subject  to  the  condition,''  in  a  deed 
of  land,  for  a  nominal  consideration, 
to  a  religious  society,  was  held  not 
to  create  a  condition  subsequent,  in 
Episcopal  City  Mission  v.  Appleton 
( 1875)  117  Mass.  326,  where  the  deed 
was  of  land  on  which  a  chapel  stood, 
and  was  made  "upon  and  subject  to 
the  condition"  that  the  land  should 
be  held  for  religious  worship,  but  it 
was  also  provided  that  no  building 
should  be  erected  on  a  certain  por- 
tion of  the  land  until  the  adjoining 
landowner  should  cease  to  keep  open 
a  contiguous  strip  of  land,  or  the 
premises  should  "cease  to  be  a  chap- 
el.'' The  court  said  that  although  the 
words  "upon  condition"  in  a  convey<^ 
ance  of  real  estate  were  apt  words 
to  create  a  condition,  yet  they  were 
not  to  be  allowed  that  effect  when 
the  intention  of  the  grantor,  as  mani- 
fested by  the  whole  deed,  was  other- 
wise, and  that  it  was  of  the  opinion 
that  such  an  intention  appeared  on 
the  face  of  this  deed. 

And  it  was  said  in  Famham  v. 
Thompson  (1886)  84  Minn.  880,  67 
Am.  Rep.  69,  26  N.  W.  9,  that  while 
certain  words  have  acquired  a  tech- 
nical signification  as  creating  a  con- 
dition, as  the  words,  "provided,"  "on 
condition,"  or  "so  as,"  when  followed 
by  words  imposing  an  obligation, 
these,  though  apt  and  proper  for  the 
purpose,  do  not  necessarily  create  a 
condition,  since  the  instrument  In 
which  they  were  used  may  contain 
other  qualifying  words  showing  that 
they  were  not  used  in  their  technical 
aense,  and  that  a  condition  was  not 
intended.     And  it  was  held  in  this 


ease  that  a  condltien  subsequent  was 
not  created  by  a  deed,  made  without 
money  consideration,  to  a  church,  of  • 
land  "for  the  purpose  of  erecting  a 
church  thweon." 

So,  the  words,  "in<  trust  nevertiie- 
less,  and  upon  condition  always,"  in  a 
deed,  it  was  stated  in  Sohier  v.  Trinity 
Church  (1871)  109  Mass.  1,  do  not 
always  create  a  condition;  and  it  was 
held  that  these  words  in  the  habendum 
clause  of  a  deed  that  the  property 
should  be  held  for  specific  church  use 
did  not  make  a  condition  subsequent 
where  the  deed  was  given  by  a  church 
trustee,  who  held  title  for  the  church, 
to  the  vestry  and  wardens  and  thetr 
successors. 

Attention  is  called  also  to  Stanley 
V.  Colt  (1866)  6  Wall.  (U.  SL)  119,  18 
L.  ed.  602,  in  which,  in  holding  that 
a  trust,  and  not  a  conditional  estate, 
was  created  by  a  devise  to  a  religioiu 
society,  the  court  said:  "It  is  true 
that  the  word  'proviso'  is  an  appro- 
priate one  to  constitute  a  common- 
law  condition  in  a  deed  ot  Mil,  but 
this  is  not  the  fixed  and  invariable 
meaning  attached  to  it  by  the  law  in 
these  instruments.  On  the  contrary, 
it  gives  way  to  the  intent  of  the  par- 
ties as  gathered  from  an  examination 
of  the  whole  instrument,  and  has  fre- 
quently been  thus  explained  and  ap- 
plied as  expressing  simply  a  covenant 
or  limitation  in  trust." 

It  was  held  in  Packard  v.  Ames 
(1860)  16  Gray  (Mass.)  827,  that  an 
estate  on  condition  was  not  created 
by  a  grant  to  persons  who,  the  deed 
recited,  had  associated  together  for 
the  purpose  of  erecting  on  the  land  a 
meetinghouse  for  public  worship,  with 
habendum  that  the  grantees  should 
hold  the  estate  for  Xhe  purpose  of 
erecting  and  maintaining  thereon  a 
house  for  public  worship. 

In  Downen  v.  Rayburn  (1906)  214 
III.  342,  73  N.  E.  364,  3  Ann.  Gas.  36, 
it  was  held  that  a  condition  subse- 
quent was  not  created  by  a'  deed  to 
church  trustees  of  "a  certain  tract  or 
parcel  of  land  to  be  used  as  a  church 
location,"  but  that  the  grantee  ac- 
quired an  unrestricted  titte. 

And  it  was  held  in  Cushman  v. 
Church  of  Good  Shepherd  (1892)  14 
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Pa.  Co.  Ct.  26,  that  a  condition  aabs^ 

quent  was  not  created  by  a  provision 
in  a  deed  to  a  church,  that  the  land 
should  never  be  used  as  a  place  of 
sepulture,  and  that  no  other  building 
should  be  put  on  the  same  except  the 
church  and  sund^^y-school  buildings. 

Also  in  First  Presby.  Church  v* 
Badley  (1916)  —  DeL  Ch.  — ,  97  Atl. 
583,  it  was  held  that  a  condition  sub- 
sequent was  not  created  by  a  deed  to 
church  trustees,  the  consideration  be- 
ing a  stated  sum  of  money,  and  that 
the  land  might  remain  and  inure  un« 
der  the  said  trustees  and  their  suoces- 
sors  forever  for  a  meetinghouse,  bury- 
ing ground,  and  such  other  good  and 
pious  uses  as  to  the  trustees  and  elders 
of  the  church  might  seem  most  fitting 
and  convenient.  The  court  regarded 
these  recitals  merely  as  expressing 
the  purpose  of  the  conveyance  and  the 
rule  as  well  settled  that  such  recitals 
do  not  import  a  condition. 

A  conveyance  of  land  to  a  church 
"to  have  and  to  hold  the  said  lot  of 
ground  for  mission-school  purposes'' 
was  held  in  Rankin  Regular  Baptist 
Church  V.  Edwards  (1902)  204  Pa« 
216,  53  Atl.  770,  not  to  create  an  estate 
on  condition. 

An  estate  on  condition,  it  was  held 
in  Brown  v.  Caldwell  (1883)  23  W. 
Va.  187,  48  Am.  Rep.  376,  was  not 
created  by  a  conveyance,  made  in  con- 
sideration of  a  stated  sum  of  money 
and  of  the  trusts  therein  expressed, 
viz.,  that  the  grantee  should  at  all 
times  permit  all  the  white  religious 
societies  of  Christians  to  use  the  land 
as  a  common  bursring  ground,  and  for 
no  other  purpose,  nnless  for  the  erec- 
tion of  a  house  ior  public  Christian 
worship. 


Although  not  strictly  within  the 
scope  of  the  annotation,  the  proviaion 
being  in  a  will,  attention  is  called  to 
the  case  of  Adams  v.  First  Baptist 
Church  (1907)  148  Mich.  140,  11 
L.R.A,(N.S.)  509,  111  N.  W.  767,  12 
Ann.  Cas.  224,  holding  that  a  devise 
of  real  estate  to  a  religious  corpora- 
tion, '*ix>  be  used  as  a  parsonage  and 
nothing  else,  and  to  be  kept  for  that 
purpose  and  used  for  nothing  else," 
did  not  create  a  condition  subsequent 
so  as  to  cause  a  forfeiture  if  the  prop- 
erty was  devoted  to  other  uses. 

Bat  in  Scott  v.  Stipe  (1859)  12  Ind. 
74,  a  grant  to  the  use  of  the  trustees 
of  a  church  and  their  successors,  in 
consideration  of  Christianity  and  a 
desire  that  the  church  might  have  a 
suitable  place  of  worship,  was  held  to 
be  on  a  condition  subsequent  and  to 
be  forfeited  by  the  sale  and  secular 
use  of  the  property* 

And  it  was  held  in  Southwick  v. 
New  York  Christian  Missionary  Soc. 
(1912)  151  App.  Div.  116,  135  N.  Y. 
Supp.  392,  that  a  condition  subsequent 
was  created  by  a  provision  in  a  deed 
to  church  trustees  that  'the  above- 
described  land  being  designed  for 
church  purposes,  it  is  understood  and 
agreed  that  the  seats  therein  shall  be 
forever  free  for  the  use  of  any  and  all 
persons  to  occupy  in  the  capacity  of 
worship.  But  if  the  seats  of  the 
church  to  be  erected  thereon  or  any 
other  church  thereon  shall  be  rented 
or  sold  then  the  said  above-described 
premises  shall  revert  to  said  party  of 
the  first  part  or  her  heirs."  The  deci- 
sion was  affirmed  in  (1914)  211  N.  Y. 
515,  105  N.  E.  204,  and  rehearing  de- 
nied in  (1914)  212  N.  Y.  564, 106  N.  E. 
1043.  R.  E.  H. 


JOHN  G.  SCOUTON 

V. 

STONY  BROOK  LUMBER  COMPANY,  Appt 

Jpennsylvania  Supreme  Otmrt'^  April  22,  19 IS, 

(261  Pa,  241,  104  Atl.  548.) 

Corporation  -<-  agency  —  repudfation  —  retention  of  benefits. 

'    1.  A  corporation  cannot  retain  money  which  it  secures  by  loan  on  a 
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note  exeeiftted  by  its  furesident  and  secretary  without  authority,  and  re- 
pudiate the  agency  by  which  it  was  secured. 

[See  note  on  this  qnsstion  beginning  on  page  1446*] 


—  power  —  borrowing  money. 

2.  A  corporation  may  lawfully  bor- 
row money  to  pay  its  indebtedness. 

[See  7  R.  C.  L.  598.] 

—  failure   to    pass    money    through 
hands  of  treasurer. 

3.  The  liability  of  a  corporation  to 


repay  money  lent  it  to  pay  its  indebt- 
edness is  not  affected  by  the  fact  that 
the  money  did  not  pass  through  the 
hands  of  its  treasurer  and  the  trans- 
action was  not  referred  to  on  the  cor- 
porate minutes.  - 

[See  7  R.  C.  L.  6M.] 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
for  Sullivan  County  (Terry,  P.  J.)  in  favor  of  plaintiff  in  an  acti<A 
brought  to  recover  an  amount  alleged  to  have  been  loaned  to  defendant  for 

corporate  purposes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Clarence  D.  Coughlin  and  G.     tion  of  by-laws  or  other  corporate  au- 


J.  Clark,  for  appellant: 

The  corporation  had  a  legal  entity 
and  existence  outside  of  the  stock- 
holders. It  had  rights  independent 
of  them,  which  rights  could  only  be 
devested  in  a  proper  and  legal  manner. 

Bidwell  V.  Pittsburgh,  O.  &  E.  L. 
Pass.  R.  Co.  114  Pa.  536,  6  Atl.  729; 
Goetz's  Estate,  236  Pa.  630,  85  Atl.  65; 
Com.  V.  Monongahela  Bridge  Co.  216 
Pa.  108,  64  Atl.  909,  8  Ann.  Gas.  1073; 
Rhawn  v.  Edge  Hill  Furnace  Co.  201 
Pa.  687.  51  Atl.  360. 

Directors  may  propose,  offer,  debate, 
argue,  etc.,  but  only  action  by  the  ma- 
jorily  of  the  directors  ha^  any  effect 
on  corporate  rights. 

Allegheny  County  Workhouse  v. 
Moore,  95  Pa.  408;  Dorsey  v.  Abrams, 
85  Pa.  299,  27  Am.  Rep.  657 ;  Sword  v. 
Reformed  Congregation  Keneseth  Is- 
rael, 29  Pa.  Super.  Ct.  626 ;  Working- 
man's  Loan  &  Bldg.  Asso.  v.  Heaton, 
288  Pa.  177,  92  Atl.  78 ;  Tift  v.  Quaker 
City  Nat.  Bank,  141  Pa.  650,  21  Atl. 
660. 

Outside  of  estoppel  and  ratification 
a  corporation  is  bound  only  by  cor- 
porate action,  and  such  action  may  be 
by  general  authority  conferred  by  by- 
laws or  resolutions,  or  special  author- 
ity by  resolution  or  motion  of  the 
board  of  directors  properly  convened. 

Cook,  Corp.  7th  ed.  t  713a. 

Where  a  resolution  is  actually 
passed  by  a  corporation  and  through 
inadvertence  or  mistake  is  not  record- 
ed in  the  minutes,  the  fact  of  its  passr 
age  may  be  proved  by  testimony  of 
those  present. 

Boalsburg  Water  Co.  v.  State  Col- 
lege Water  Co.  240  Pa.  198, 87  Atl.  609. 

The  note  in  suit  comes  without  sanc- 


thority,  and  therefore  was  improperly 
received  as  evidence  of  corporate  lia- 
bility. 

5  Wigmore,  Ev.  2d  ed.  \  2621 ;  Hen- 
derson Mercantile  Go.  v.  First  Nat. 
Bank,  100  Tex.  844,  99  S.  W.  860; 
Monongahela  Nat.  Bank  v.  Harmony 
Land  Go.  226  Pa.  440,  75  AtL  687, 
18  Ann.  Gas.  727;  McAllister  v.  Pitts- 
burgh Water  Heater  Co.  65  Pa.  Super. 
Ct.  522;  Gould  v.  W.  J.  Gouid  & 
Go.  134  Mich.  515,  104  Am.  St.  R^. 
624,  96  N.  W.  576,  2  Ann.  Gas.  619; 
21  Am.  &  Eng.  Enc.  Law,  869;  In- 
terstate Securities  Co.  v.  Third  Nat 
Bank,  231  Pa.  422,  80  Atl.  888;  Pitts- 
burg &  S.  ]Et.  Go.  v.  Allegheny  County, 
79  Pa.  210;  Curry  v.  Glaysville  Ceme- 
tery Asso.  5  Pa.  Super.  Ct.  289;  Alle- 
gheny County  Workhouse  v.  Moore,  95 
Pa.  408;  Millward-Cliff  Gracker  Go's 
Estate,  161  Pa.  157,  28  Atl.  1072; 
Worthington  v.  Schuylkill  Electric  R. 
Go.  196  Pa.  211,  46  Atl.  927;  Louch- 
heim  v.  Somerset  Bldg.  &  L,  Asso.  25 
Pa.  Super.  Gt.  325;  Pollock  v.  Standard 
Steel  Gar  Go.  230  Pa.  136,  79  Atl.  400. 

Even'  if  on  such  evidence  the  jury 
were  permitted  to  find  as  a  fact  that 
Scouton's  $5,000  paid  that  amount  of 
Blackman's  $6,500  indebtedness,  that 
does  not  create  a  right  of  action  in 
favor  of.  one  who  pays  the  debt  with- 
out showing  corporate  request  or  cor- 
porate authority.  No  benefit  accrued 
to  the  defendant  corporation  by  such 
payment;  the  benefit  was  to  Garter  in 
closing  his  deal. 

Worthington  v.  Schuylkill  Electric  R. 
Go.  195  Pa.  211,  45  Atl.  927;  Mononga- 
hela Nat.  Bank  v.  Harmony  Land  Go. 
226  Pa.  44a,  75  Atl.  687,  18  Ann.  Gas. 
727:  Van  Haagen  Soap  Go's  Estate 
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(Third  Nat.  Bank's  Appeal)  141  V^ 
214,  12  L.R,A.  223,  21  Atl.  598,  773;  2 
Morawetz,  Priv.  Corp.  %  716;  Taylor, 
Priv.  Corp.  (N.  Y.)  T  312;  15  Am.  & 
Eng.  Enc.  Law,  1101;  Anderson  v. 
Hamilton  Twp.  25  Pa.  75;  Thompson 
V.  Griffgs,  31  Pa.  Super.  Ct.  608. 

As  a  director,  the  butnien  is  upon 
plaintiff  to  show  good  faith. 

Thomp.  Corp.  t  4068 ;  Law  v.  Fuller, 
217  Pa.  439,  66  Atl.  754;  Common- 
wealth Title  Ins.  &  T.  Co.  v.  Seltzer, 
227  Pa.  410,  186  Am.  St.  Rep.  896,  76 
Atl.  77;  Porter  v.  Healy,  244  Pa.  427, 
91  Atl.  42^;  Hechelman  v.  Geyer,  248 
Pa.  430,  94  Atl.  188,  Ann.  Cas.  1917A, 
236. 

Mr.  E.  J.  MoUeiiy  for  f^pellee: 

Defendant  is  liable  for  money  loaned 
to  it  at  a  meeting  of  its  board  of  di- 
rectors when  it  receives  it  with  full 
knowledge  that  it  is  loaned  for  corpo- 
rate purposes  and  permits  it  to  be  ap- 
plied to  the  payment  of  corporation 
debts,  although  no  «itry  of  such  loan 
is  made  in  the  minutes  of  the  board, 
and  the  money  does  not  pass  through 
the  hands  of  its  treasurer. 

Hartzell  v.  Ebbvale  Min.  Co.  239  Pa. 
602,  86  Atl.  1093;  First  Nat.  Bank  v. 
American  Bangor  Slate  Co.  229  Pa.  27, 
T7  Atl,  1100;  MlHward-Cliif  Cracker 
Co's  Estate,  161  Pa.  157,  28  Atl.  1072; 
Wayne  Title  &  T.  Co.  v.  Schuylkill 
Electric  B.  Co.  191  Pa.  90,  43  Atl.  135 ; 
Presbyterian  Bd.  v.  Gilbee,  212  Pa.  310, 
61  Atl.  925;  Pennsylvania  Natural  Gas 
Co.  V.  Cook,  123  Pa.  170,  16  Atl.  762; 
MacGeorge  v.  Chemical  Mfg.  Co.  141 
Pa.  575,  21  Atl.  671;  Pannebaker  v. 
Tuscarora  Valley  R.  Co.  219  Pa.  60,  67 
Atl.  923;  Kendall  v.  Klapperthal  Co. 
202  Pa.  596,  52  Atl.  92;  Dougherty  v. 
Hunter,  54  Pa.  380;  Manhattan  Hard- 
ware Co.  V.  Phalen,  128  Pa.  110, 18  Atl. 
428;  Inter-state  Mut.  F.  Ins.  Co.  v.  O. 
D.  Brownback  &  Co.  1  Pa.  Super.  Ct. 
183. 

Defendant  is  bound  to  reimburse 
plaintiff  for  the  amount  of  the  loan. 

Wojciechowski  v.  Johnkowski,  16  Pa. 
Super.  Ct.  444. 

Walling^  Jm  delivered  the  opinion 
of  the  court : 

This  is  an  action  of  assumpsit  for 
money  loaned.  The  defendant  com- 
pany was  incorporated  in  1910,  with 
an  authorized  capital  stock  of  $200,- 
000,  divided  into  shares  of  $100 
each.  It  owned  a  tract  of  2^00 
acres  of  tiinberland  in  Sullivan  coun- 
ty, where  it  was  engaged  in  th<) 
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manufacture  and  sale  of  lumber. 
Prior  to  Auguat,  1915^  1,50Q  ^ares 
of  its  capital  stock  had  been  issued, 
of  which  1,100  shares  were  owned 
or  controlled  by  John  Hughes  Blacks 
man,  and  the  remaining  400  shares 
by  C.  F*  Carter.  The  latter  manu- 
factured the  lumber  for  the  corpora- 
tion, and  the  former  looked  after  its 
business  ^aira.  In  the  spring  of 
1915  Carter  secured  from  Blackman 
an  option  for  the  purchase  of  his 
stock.  Blackman  was  president  of 
the;  corporation,  and  insisted  that» 
in  connection  with  the  sale  of  his 
stock,  all  the  company's  direct  and 
collateral  liabilities,  amounting  to 
about  $41,000,  must  be  paid.  The 
agreed  price  for  his  stock  w^,  in 
round  numbers,  $50,000,  making  the 
amount  necessary  to  consummate 
the  transaction  $91,000.  Carter  em- 
ployed plaintiff,  who  w«^s  an  attor- 
ney, to  assist  hini  in  securing  this 
money,  which  was  obtained  largely 
by  loans  from  banks  and  individuals. 
The  option  as  drawn  expired  July 
15th  of  that  year,  but  was  extended. 
The  parties  in  interest  met  at  a  bank 
in  Pittston  on  July  31st,  also  on  Au- 
gust 2d,  and  again  on  August  4th, 
when  the  matter  was.flnally  consum- 
mated, and  Carter  became  the  own- 
er of  practically  all  the  stock  of  the 
corporation.  At  the  same  time  the 
company  was  reorganized,  and  the 
number  of  directors  increased  from 
three  to  five,  which  included  Carter, 
his  two  sons,  plaintiff,  and  H.  W. 
Ruggles.  A  share  of  stock  was 
transferred  to  each  of  the  two  latter 
to  qualify  them  to  act  as  such.  Mr. 
Carter  became  president,  his  son, 
Bruce  A.  Carter,  secretary,  and  Mr. 
Bugles,  treasurer. 

Some  of  the  notes  given  by  Carter 
to  raise  the  money  were  indorsed  by 
plaintiff,  who  also  furnished  $5,000 
of  his  own,  which  amount,  with  the 
balance  of  the  $91,000,  was  tuimed 
over  to  Blackman  at  the  meeting  on 
August  4th.  So  far  as  appeani,  Mr. 
Blackman  paid  all  the  debts  and  lia- 
bilities of  the  old  company  and  re- 
tained the  balance  as  the  price  of 
his  stock.  The  only  question  involved 
in  this  suit  is  whether  the  $5,000 


1486 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


17  A.LJL 


was  a  loan  to  Garter  or  to  the  cor- 
poration ;  plaintiff  says  to  the  corpo- 
ration. The  $41,000  indebtedness 
included  $6,600  owing  to  Blackman 
for  salary.  On  the  day  last  men- 
tioned there  was  a  meeting  of  the 
new  board  of  directors,  at  which 
four  were  present ;  and  the  evidence 
for  plaintiff  tends  to  show  that  it 
was  then  agreed  and  understood 
that  his  $5,000  was  a  toan  to  the 
corporation  and  to  be  used  in  pay- 
ment of  Blackman's  salary.  In  cor- 
roboration of  this  a  three-months' 
note  for  that  amount,  drawn  payable 
to  plaintiff  and  executed  by  the  new 
president  and  secretary  in  the  cor- 
porate name,  was  put  in  evidence. 
The  note  was  not  signed  by  the 
treasurer  as  the  by-laws  provide; 
but  plaintiff's  evidence  is  to  the  ef- 
fect that  the  treasurer  was  present, 
consented  to  the  transaction,  and 
said  he  would  sign  the  note,  if  neces- 
sary. This  is  denied  by  the  treas- 
urer, who  testifies,  in  effect,  that  it 
was  a  loan  to  Carter,  and  not  to  the 
company,  and  that  the  question  of 
treating  it  as  a  loan  from  plaintiff  to 
the  company  was  broached  at  the 
meeting  on  August  2d,  when  he  (the 
treasurer)  refused  to  so  consider  it, 
or  to  sign  the  note,  and  that  later, 
after  a  private  conversation  between 
Carter  and  plaintiff,  they  stated 
that  other  arrangements  had  been 
made  as  to  the  $5,000,  and  further 
that  he  had  no  knowledge  of  said 
note  until  long  afterwards,  and 
never  Qonsented  thereto. 

As  we  understand  the  facts  none 
of  the  funds  turned  over  to  Black- 
man  passed  through  the  hands  of 
the  treasurer.  The  minutes  of  the 
corporate  meeting  held  that  day  con- 
tain no  reference  to  this  loan.  Bug- 
gies seems  to  have  been  interested 
in  this  suit  as  the  holder  of  a  large 
block  of  the  company's  stock  as  col- 
lateral for  a  loan  to  Carter,  who 
died  in  November,  1915,  apparently 
insolvent.  The  note  was  admitted 
in  evidence  in  support  of  plaintiff's 
contention.  As  the  court  below  says, 
there  was  a  sharp  conflict  in  the  evi-* 
dence.    Each  side  was  supported  to 
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some  extent  by  more  than  one  wit- 
ness, and  the  case  became  largely 
one  of  fact ;  as  such  it  was  submitted 
to  the  jury  with  adequate  instruc- 
tions. The  verdict  was  in  favor  of 
the  plaintiff,  and  the  lower  court, 
after  careful  consideration,  directed 
judgment  to  be  entered  thereon, 
from  which  defendant  appealed. 

We  find  no  error  in  the  record. 
Some  of  the  funds  turned  over  to 
Blackman  were  for  his  stock,  aikl 
the  balance  for  corporate  indebted- 
ness. The  jury  found  this  $S,(M)0 
was  a  part  of  the  latter;  that  behig 
so,  the  corporation  received  the 
b^efit  of  the  loan.  Conceding  that 
the  president  and  secretary  were  not 
authorized  to  exe- 
cute the  note,  yet  £2eSS?!liJjr"" 
the  company  got  p«<ii«tt« 
the  money,  which  it  Kn^ati!!' 
cannot  retain  and 
repudiate  the  agency  by  which  it 
was  secured.  Upon  this  question  we 
adopt  the  following  from  the  opin- 
ion of  the  court  below:  '^If  plain- 
tiff's money  was  loaned  and  used  for 
such  purpose,  it  is  of  no  consequence 
that  the  election  of  ofiicers  was  ir- 
regular, or  that  one  of  them  was  ab- 
sent at  the  time  of  such  loan,  or  that 
the  treasurer  did  not  execute  the 
note.  Such  irregularities  give  way 
to  the  principle  that  a  party  cannot 
avail  himself  of  the  benefit  of  his 
agent's  act  and  repudiate  his  au- 
thority ;  in  the  application  of  which 
it  is  hdd  that  a  corporation  which 
has  received  the  benefit  of  a  note  ir- 
regularly issued  cannot  escape  lia- 
bility thereon  by  showing  it  was  not 
executed  by  the  proper  oflScers. 
Hartzell  v.  Ebbvale  Min.  Co.  239  Pa. 
602,  86  Atl.  1093;  Pannebaker  v. 
Tuscarora  Valley  R.  Co.  219  Pa.  60, 
67  Atl.  923 ;  Presbyterian  Bd.  v.  Gil- 
bee,  212  Pa.  310,  61  Atl.  925 ;  Penn- 
sylvania Natural  Gas  Co.  v.  Cook, 
123  Pa.  170, 16  Atl.  762 ;  MacGeorge 
V.  Chemical  Mfg.  Co.  141  Pa.  575,  21 
Atl.  671.  And  a  director  of  a  com- 
pany, suing,  is  not  denied  the  ap- 
plication of  such  rule.  Eraidall  v. 
Klapperthal  Co.  202  Pa.  696,  62  Atl. 
92." 
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The  defendants  obligation  arises 
from  the  receipt  of  the  money  by  i^ 
and  the  note,  although  defectively 

executed,     is     evi- 

7o^iZSriSw^     ^®^^  *3  tending  to 

establish  the  loan. 
See  Wojciechowski  v.  Johnkowski, 
16  Pa.  Super.  Ct.  444  A  corpora- 
tion may  lawfully  borrow  money  tp 
pay  its  indebtedness,  and  when  used 
for  that  purpose  the  obligation  to 
repay  is  undoubted.    The  fact  that 

the  loan  in  question 
moiSTth^JUSi^  did  not  pass  through 

teltS^^F  *^®   hands   of   the 

treasurer  is  not  con- 
trolling, nor  is  the  absence  of  any 
reference  thereto  in  the  corporate 
minutes* 
The  assignments   of   error   are 
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overruled,  and  the  judgment  is  af- 
firmed. 

NOTE. 

The  proposition  of  the  first  head- 
note  of  the  reported  case  (Scouton  v. 
Stony  Brook  Lumber  Co.  ante,  1483) 
is  a  specific  application  of  the  generad 
principle  promulgated  in  the  annota- 
tion beginning  at  page  1446,  post,  to 
the  effect  that  where  an  officer^  with- 
out authority,  enters  into  a  contract 
for  a  corporation,  and  the  corporation 
receives  and  retains  the  benefits  of 
the  contract  after  acquiring  knowl- 
edge of  the  circumstances  attending 
its  execution,  it  thereby  ratifies  the 
contract  and  makes  it  good  by  adop- 
tion. 


ED.  SCHUSTER  &  COMPANY,  Respt., 

V. 

KURYER  PUBLISHING  COMPANY,  Appt 

Wisconsin  Supreme  Court -^AprU  4$  1917, 
(166  Wis.  827,  162  N.  W.  178.) 

.Corporation  —  contract  approved  by  manager  —  binding  effect. 

1.  A  publisher  which  continues  performance  of  an  advertising  contract 
after  notice  of  its  terms  comes  to  the  attention  of  its  business  manager, 
who  has  authority  to  make  such  contract,  is  bound  by  its  terms. 

[See  note  an  this  question  beginning  on  page  1446.] 

Appeal  —  findings  sustained  by  evi- 
dence —  effect. 

2.  A  finding  of  the  trial  court,  sus- 
tained by  the  evidence,  cannot  be  dis- 
turbed on  appeal  on  the  ground  that 
it  is  against  the  clear  preponderance 
of  the  evidence. 

[See  2  R.  C.  L.  208.] 

Injunction  —  against  breach  of  con- 
tract. 

8.  Injunction  lies  to  prevent  a  news- 


paper publisher  which  has  contracted 
to  furnish  advertising  space  at  a  cer- 
tain rate  for  a  specified  time  from  re- 
fusing to  continue  the  performance  of 
its  contract  unless  the  advertiser  will 
pay  in  advance  an  increased  rate  for 
space  before  the  termination  of  the 
agreement 

[See  14  R.  C.  L.  881.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Mil- 
waukee County  (Gregory,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
restrain  defendant  from  breaching  the  terms  of  an  advertising  contract. 
AffiTmed* 


Statement  by  Siebecker,  J. : 
This  action  is  brought  in  equity 
to    restrain    the    defendant    irom 
breaching  the  terms  of  an  advertis- 
ing contract. 


The  plaintiff  is  a  corporation  duly 
organized  and  existing  under  the 
laws  of  the  state  of  Wisconsin,  and 
operates  three  department  stores. 
The  defendant  is  aJso  a  corporation 
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cjxistinflr  by  virtue  of  the  laws  of  the 
state,  and  publishes  a  newspaper  in 
the  city  of  Milwaukee.  On  or  about 
the  18th  of  February,  1913,  the  mer- 
chandise manager  of  the  plaintiff 
and  the  advertising  manager  of  the 
defendant  contracted  as  follows: 

"We  hereby  agree  to  contract 
with  Ed.  Schuster  &  Co.  to  sell  you 
fifteen  thousand  (15,000)  inches  or 
more  of  space  in  the  Kuryer  Polski, 
to  cover  three  (3)  years,  beginning 
with  March  1, 1918,  and  ending  Feb- 
ruary 28,  1916,  at  the  rate  of  18c. 
per  inch,  bills  to  be  payable  before 
the  15th  of  each  month  following. 
It  is  also  understood  that  5,001 
inches,  or  more,  are  to  be  used  each 
year.    .    .    . 

"The  right  is  hereby  granted  to 
Ed.  Schuster  &  Co.  to  renew  this 
contract  for  another  two  years,  un- 
der like  conditions  and  at  the  same 
rate.^' 

The  contract  was  executed  for 
three  years  by  the  parties.  On  De- 
cember 27,  1915,  the  plaintiff  elect- 
ed to  renew  the  contract  under  the 
option  contained  therein,  and  noti- 
fied the  defendant  of  such  election 
by  mail.  It  appears  that  the  defend- 
ant corporation  had  a  rule  that  all 
contracts  for  advertising  for  a  peri- 
od of  more  than  one  year  must  be 
submitted  to  the  business  manager 
of  the  corporation.  At  the  time  of 
making  this  contract  plaintiff  had 
no  knowledge  of  such  a  rule  of  de- 
fendant. The  contract,  however, 
came  to  the  notice  of  the  business 
manager  of  the  defendant  corpora- 
tion some  time  after  August  1, 1914, 
and  the  defendant  continued  to  fur- 
nish advertising  to  the  plaintiff 
thereafter  in  accordance  with  the 
terms  of  the  agreement  and  in  no 
way  disavowed  the  contract.  After 
March  1,  1916,  the  defendant  re- 
fused to  accept  and  publish  the  ad- 
vertisements tendered  it  by  the 
plaintiff,  except  upon  the  condition 
that  the  plaintiff  would  in  advance 
of  puUication  agree  to  pay  a  higher 
rate  of  advertising  than  the  rate 
set  forth  in  the  original  contract. 

The  circuit  court  adjudged  that 
the  defendant  corporation  be  per- 


manently enjoined  and  restrained 
during  the  continuance  of  the  two 
years'  extension  of  the  contract  aft- 
er March  1,  1916,  from  refusing  to 
receive  and  publish  the  advertising 
tendered  by  the  plaintiff  in  compli- 
ance yritk  liie  terms  and  conditions 
of  such  contract.  It  was  also  ad- 
judged by  the  court  that  the  plain- 
tiff recover  from  the  defendant 
nominal  damagesr  and  its  costs  and 
disbursements  of  the  action.  From 
such  judgment  this  appeal  is  taken. 

Messrs.  Cocheiiis  &  Wolfe,  for  i4>pel- 

lant: 

The  alleged  contract  is  not  one 
specifically  enforceable  in  equity  un- 
der the  proofs  in  the  present  case. 

26  Am.  &  Eng.  Enc.  Law,  2d  ed.  17; 
6  Pom.  Eq.  Jur.  §  744;  Wilson  ▼.  Min- 
eral Point,  39  Wis.  160;  Eau  Claire 
Water  Co.  v.  Eau  Claire,  127  Wis.  154» 
106  N.  W.  679 ;  Eureka  Laundry  Co.  v. 
Long,  146  Wis.  206,  36  L.R.A.(N.S.) 
119,  131  N.  W.  412. 

A  jury  would  be  warranted  in  find- 
ing thsit  plaintiff's  advertising  agent 
knew  that  defendant's  agent  had  no 
authority  to  enter  into  this  long-term 
contract. 

31  Cyc.  1S86;  Ames  v.  D.  J.  Murray 
Mfg.  Co.  114  Wis.  85,  89  N.  W.  886. 

Plaintiff,  at  the  time  of  the  inception 
of  this  action,  must  have  known  that 
he  was  not  entitled  to  equitable  relief, 
and  that  he  was  only  entitled  to  legal 
relief,  and  for  that  reason  the  court 
should  have  refused  to  retain  jurisdic* 
tion  of  the  subject-matter. 

McLennan  v.  Church,  163  Wis.  411,. 
168  N.  W.  73. 

Mr.  William  Kaomheimery  for  re- 
spondent: 

Dalkowski  was  employed  by  the  de- 
fendant as  advertising  manager  for 
the  Daily  Kuryer  Polski. 

Wheeler  &  W.  Mfg..  Co.  v.  Lawson,. 
67  Wis.  400,  15  N.  W.  398;  Saunders 
V.  United  States  Marble  Co.  25  Wash. 
475,  65  Pac.  782. 

The  word  "advertising"  as  applied 
to  him,  as  manager,  is  a  word  of  limi- 
tation, and  would  confine  his  author- 
ity within  the  field  of  advertising. 

Ford  V.  Hill,  92  Wis.  188,  58  Am.  St. 
Rep.  902,  66  N.  W.  115;  St  Clair  v. 
Rutledge,  115  Wis*  5B8,  95  Am.  St  Rep. 
964,  92  N.  W.  234;  Curtis  Land  ft  Loan 
Co.  V.  Interior  Land  Co.  137  Wis.  341, 
129  Am.  St  Rep.  1068,  118  N.  W.  853; 
Strait  V.  Northwestern  Steel  &  Iron 
Works,  148  Wis.  254,  134  N.  W.  387; 
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Garrick  Theatre  Co.  v.  Gimbel  Broa. 
168  Wis.  648,  149  N.  W.  885. 

The  setrioe  which  the  defendant  in 
thia  instance  undertook  to  render  to 
plaintiff  was  of  such  a  unique  charac- 
ter  as  to  place  it  within  the  rule  of 
that  class  of  cases  of  which  a  court  of 
equity  will  take  cognizance  to  enjoin 
a  breach. 

Inter-Ocean  Pub.  Co.  v.  Associated 
Press,  184  111.  488,  48  L.R.A.  568,  75 
Am.  St.  Rep.  184,  56  N.  E*  822;  Hum- 
phreys Mfg.  Co.  "v.  David  Williams  Co. 
70  Misc.  854,  128  N.  Y.  Supp.  680; 
Chain  Belt  Co.  v.  Von  Spreckelsen,  117 
Wis.  106,  94  N.  W.  78. 

Siebecker,  J.,  delivered  the  opin- 
ion of  the  court : 

There  is  no  dispute  concerning 
the  terms  of  the  contract  as  origi- 
nally agreed  upon  between  the  plain- 
tiff's merchandise  manager  and 
defendant's  advertising  manager  on 
February  18,  1913.  The  court's 
finding  that  the  "contract  came  to 
the  notice  of  said  Michael  Eruszka, 
business  manager  of  said  defendant, 
some  time  after  August  1, 1914,  and 
that  after  it  came  to  his  notice  the 
said  defendant  continued  to  receive 


would  thereby  have  waived  its  right 
to  recover  compensation  for  the 
breach  of  the  contract  and  the  right 
to  have  the  contract  specifiically  en- 
forced. Under  such  circumstances 
it  was  the  plaintiff's  right  to  stand 
upon  the  terms  of  the  agreement 
and  seek  the  redress  the  law  affords 
for  defendant's  refusal  to  perform 
the  obligations  the  contract,  im- 
poses. The  plaintiff  asserts  that 
the  threatened  breach  of  the  con- 
tract would  cause  it  irreparable 
damage,  and  therefore  invoked  equi- 
table interposition  to  prevent  de- 
fendant from  carrying  out  such 
threatened  breach  of  the  agreement. 
The  court  found,  as  the  evidence 
establishes,  that  the  damages  result- 
ing from  sneh  a  breach  of  the  agree- 
ment, under  the  peculiar  and  special 
nature  of  the  contract,  are  impos- 
sible of  ascertainment,  and  hence  a 
legal  measure  thereof  cannot  be  ar- 
rived at  to  compensate  plaintiff  in 
an  action  at  law.  Under  the  facts 
and  circumstances  shown  by  the  rec- 
ord it  is  obvious  that  if  plaintiff  is 
deprived  of  advertising  its  business 


•nstained  by  evi-  and  pursuant  to  the 

denee^fleet.  tormS     of    the     COn- 


advertising  from  the  said  plaintiff  -  in  defetidant's  paper,  as  specified  in 

in  accordance  with  the  contract,  the  loss  thereby  oc- 
casioned cannot  possibly  be  ascer- 
tained within  any  legal  rules,  and 
would  result  in  irreparable  injury. 
This  state  of  the  case  furnishes  am- 
ple basis  for  invok-  ,„,„„etion- 
ing  equitable  juris-  ««aiii«t  bye«eii 
diction  to  restrain  •' ^•»*'*«*- 
defendant  from  committing  the 
threatened  breach  of  the  contract. 
Langan  v.  Supreme  Council,  A.  L. 
H.  174  N.  Y.  266,  66  N.  E.  932 ;  Rut- 
land Marble  Co.  v.  Ripley,  10  Wall. 
339,  19  L.  ed.  955,  3  Mor.  Min.  Rep. 
291;  Rolfe  v.  Bumham,  110  Mich. 
660,  68  N.  W.  980 ;  Inter-Ocean  Pub. 
Co.  V.  Associated  P^sd,  184  111.  488, 
48  L.R. A.  568,  66  N.  E.  822 ;  Hum- 
phreys Mfg.  Co.  V.  David  Williams 
Co.  70  Misc.  354,  128  N.  Y.  Supp. 
680. 

The  judgment  appealed  from  is 
affirmed. 

Eschweikr»  J.,  took  no  part. 


Corporation.— 
contrmet  ay- 
proved   br 
aaana«er^blad 
ins  effect. 


tract  and  did  not  disavow  the  same," 
is  sustained  by  the  evidence  and 
hence  cannot  be  disturbed  on  appeal 
as  against  the  clear  preponderance 
of  the  evidence.  In  the  light  of 
these  facts  it  must  be  held  that  the 
contract  became  and  is  a  binding 
obligation  on  the  defendant  in  its  en- 
tirety, and  plaintiff 
had  the  right  to 
elect,  as  it  did,  to 
extend  the  contract 
for  two  years  from 
March  1,  1916.  The  evidence  shows 
that  defendant  refused  to  receive 
and  publish  plaintiff's  advertise- 
ments in  its  paper,  as  required  by 
the  contract,  after  March  1,  1916, 
unless  plaintiff  agreed  in  advance  to 
pay  a  higher  rate  for  this  space  in 
defendant's  paper,  which  it  had  sold 
to  the  plaintiff  under  the  contract. 
It  is  manifest  that,  had  plaintiff 
complied  with  defendant's  demands 
in  the  respect  mentioned,  plaintiff 


MOTB. 

The  legal  proposition  stated  In  tke 
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first  headnote  of  the  reported  case 
(Ed.  Schustbb  &  Co.  ▼.  Kusna  Pub« 
Go.  ante,  1487)  is  in  accordance  with 
the  great  weight  of  authority,  as  is 
shown  in  the  annotation  beginning 
at  page  1446,  post,  on  "Ratification 


by  corporation  of  anaothozized  con- 
tract entered  into  by  officer  by  aec^t- 
ance  and  retention  of  benefits."  The 
reported  case  is  cited  in  sabdivisions 
n.  and  III.  of  that  annotation,  where 
analogous  cases  will  be  found* 


R.  L.  WEATHERSBY,  Intervener,  Plflf.  in  Err., 

V. 

TEXAS  &  OfflO  LUMBER  COMPANY. 


Teoca9  Supreme  Court -•^  December  15,  1915. 
(107  Tex.  474,  180  S.  W.  735.) 

Estoppel  —  of  eortioratuMi  to  question  authority  of  officer  -—  retoitiiMi  of 
benefit. 

1.  A  corporation  which  accepts  and  retains  title  to  land  secured  for  it 
by  its  promoters  under  a  contract  signed  by  its  president  is  estopped  to 
question  the  authority  of  such  persons  to  agree  to  render  certain  con- 
siderations for  the  surrender  by  a  third  person  of  an  option  on  the  land. 

[See  note  on  this  question  beginning  on  page  1446.] 


Contract  —  consideration  —  ddivery 
of  deed. 

2.  The  delivery  of  a  deed  which  has 
been  contracted  for  to  a  corporation 
organized  to  take  the  property  is  suffi- 
cient consideration  for  the  corpora- 
tion's confirmation  of  a  contract  made 
by  its  promoters  to  save  the  grantor 
harmless  from  certain  indorsements 
which  he  had  made  for  another  cor- 
poration. 

[See  7  R.  C.  L.  81,  82.] 

Notice  —  coni^iance  with  contract. 

3.  A  corporation  which  after  organ- 
ization complies  with  all  the  terms  of 


a  contract  by  which  promoters  secured 
for  it  title  to  lands,  except  one  in  dis- 
pute, will  be  held  to  have  had  notice  of 
the  terms  of  the  contract  so  that  ac- 
ceptance of  benefits  will  charge  it  with 
the  burden. 

—of  officer  —  imputation  to  corpora- 
tion. 

4.  Knowledge  of  the  contents  of  a 
contract  under  which  a  corporation  se- 
cured title  to  real  estate,  gained  by  its 
president  when,  acting  for  it,  he  exe- 
cuted the  instrument,  will  be  imputed 
to  the  corporation. 

[See  7  R.  C.  L.  653.] 


Ebbob  to  the  Court  of  Civil  Appeals  for  the  First  Supreme  Judicial 
District  to  review  a  judgment  affirming  a  judgment  of  the  District  Court 
for  Jasper  County  in  favor  of  defendant,  in  an  action  brought  to  recover 
the  amount  of  two  judgments  which  plaintiff  had  been  compdled  to  pay 
off  and  satisfy,  and  for  the  foreclosure  of  his  li«i  upon  certain  land. 
Reversed. 
•  The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Crook,  Lord,  ft  Lawhon,  for     ton-Oil  Go.  v.  Burks,  —  Tex.  Civ.  App. 


plaintiff  in  error: 

Defendant  could  not  accept  the 
benefits  of  contracts  made  by  its  pro- 
moters without  assuming  the  burdens. 

McDonough  v.  First  Nat.  Bank,  84 
Tex.  309 ;  Texas  Western  R.  Co.  v.  Gen- 
try, 69  Tex.  626,  8  S.  W.  98 ;  Ennis  Cot- 


— ,  39  S.  W.  966;  Weatherford,  M.  W. 
&  N.  W.  R.  Co.  V.  Granger,  —  Tex.  CSv. 
App.  —V  22  S.  W.  70;  2  Cook,  Corp. 
pp.  1462-1614. 

A  P.  Laughlin,  as  president  and 
managing  officer  of  the  corporation, 
was  authorized  to  make  contracts  in 
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its  name  for  the  purpose  of  acquiring 
timberlands,  and  the  defendant  would 
be  bound  by  such  contracts. 

2  Cook,  Corp.  pp.  1511,  1512. 

Mr.  W.  W.  Blake  for  defendant  in 
error. 

Messrs.  J.  L.  Peeler  and  Thelburt 
Martin  in  support  of  a  motion  for  re- 
hearing by  defendant  in  error. 

YantiSy  J.,  delivered  the  opinion 
of  the  court : 

R.  L.  Weathersby  owned  80,000 
shares  of  stock  in  the  Jasper  County 
Lumber  Company,  which  was  in  the 
hands  of  a  receiver.  He  was  an  in- 
dorser  on  two  notes  which  it  ow«i 
to  W.  W.  Willson,  in  the  aggregate 
sum  of  $3,503.96.  He  filed  a  plea  of 
intervention  in  a  receivership  suit 
which  was  pending  against  the 
Texas  &  Ohio  Lumber  Company,  in 
which  he  asked  for  judgment  in  his 
favor  against  the  said  Texas  & 
Ohio  Lumber  Company  for  the  said 
sum,  alleging  that  said  company 
purchased  from  him  an  option 
which  he  owned,  to  purchase  from 
George  N.  Smalley  3,743  acres  of 
timberland  in  Jasper  counly,  and 
that  as  a  part  consideration  for  the 
purchase  of  his  said  option  said 
Texas  &  Ohio  Lumber  Company 
agreed  and  contracted  to  protect 
him  against  the  payment  of  said 
notes ;  and  that  when  he  caused  the 
owner  of  said  land,  George  N. 
Smalley,  to  deed  it  to  the  Texas  & 
Ohio  Lumber  Company,  it  took  said 
land  charged  with  a  lien  in  his 
favor  to  secure  said  protection ;  that 
he  had  been  sued  by  said  WiUson  on 
said  notes,  and  a  judgment  had  been 
rendered  against  him  for  the  said 
amount,  and  that  he  had  paid  and 
discharged  said  judgment.  In  his 
plea  of  intervention  he  asked  for 
judgment  in  his  favor  against  the 
Texas  &  Ohio  Lumber  Company  in 
said  amount,  with  interest  thereon, 
and  for  a  foreclosure  of  said  lien  on 
the  said  3,743  acres  of  land. 

The  receiver  answered  said  plea 
of  intervention  by  denying  any  con- 
tractual relationship  between  the 
Texas  &  Ohio  Lumber  Company  and 
Weathersby.  He  alleged  that  the 
3,743  acres  of  land  were  purchased 

7  A.L.R.— 91. 


by  Applegate,  and  the  deed  was 
taken  in  his  name  as  trustee  for  the 
Texas  &  Ohio  Lumber  Company; 
that  a  cash  payment  was  made  by 
the  promoters  of  the  Texas  &  Ohio 
Lumber  Company;  that  the  con- 
tract to  hold  the  intervener 
Weathersby  harmless  by  reason  of 
his  having  to  pay  off  the  said  notes 
was  signed  without  the  authority  of 
the  board  of  directors  of  the  Texas 
&  Ohio  Lumber  Company,  and  with- 
out any  knowledge  on  their  part  of 
the  conditions  of  such  contract. 

The  district  court  rendered  judg- 
ment against  Weathersby.  He  ap- 
pealed to  the  honorable  court  of 
civil  appeals  for  the  first  district, 
where  the  judgment  of  the  trial 
court  was  affirmed.  A  writ  of  error 
was  granted  by  this  court  upon  the 
view  that  the  Texas  &  Ohio  Lumber 
Ck>mpany  was  bound  by  the  contract 
of  its  promoters  to  protect  Weath- 
ersby against  liability  on  said 
notes.  We  will  now  consider  this 
question,  which  is  the  only  one  pre- 
sented for  decision. 

The  undisputed  evidence  shows 
that  in  April,  1906,  A.  P.  Laughlin, 
and  several  other  parties,  acting  to- 
gether, had  in  contemplation  and 
were  arranging  for  the  organiza- 
tion of  a  lumber  company  corp- 
oration which,  when  organized, 
would  purchase  timberlands  to  be 
used  in  the  operation  of  the  busi- 
ness of  said  corporation.  The  cor- 
poration was  organized  and  char- 
tered in  June,  1006,  and  said  Laugh- 
lin was  elected  its  president,  and  H. 
D.  Applegate  was  elected  its  vice 
president.  Prior  to  the  actual  or- 
ganization of  the  corporation, 
among  the  lands  Laughlin  con- 
templated buying  for  the  prospec- 
tive corporation  were  3,743  acres  of 
timberland  in  Jasper  county,  which 
were  owned  by  one  George  N. 
Smalley.  Laughlin  engaged  one  H. 
D.  Applegate,  afterwards  vice  presi- 
dent of  the  Texas  &  Ohio  Lumber 
Company,  as  a  promoter  for  the 
prospective  company,  and  directed 
him  to  contract  for  the  purchase  of 
this  tract  of  land  for  such  company. 
However,  he  could  not  purchase  the 
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land  direct  from  Smalley,  as  he  as- 
certained, for  the  reason  that 
Weathersby  held  a  legal  contract 
with  said  Smalley,  which  gave  said 
Weathersby  an  option  to  purchase 
said  land,  and  said  option  had  not 
expired.  So  that  Applegate  and 
Laughlin  ascertained  that  they  could 
only  secure  said  land  by  purchasing 
said  option  from  Weathersby,  or  by 
contracting  with  him  to  waive  said 
option  in  their  favor.  Accordingly, 
on  April  26,  1906,  said  Applegate, 
the  promoter  of  the  prospective  cor- 
poration, made  a  written  contract 
with  said  Weathersby,  through  the 
latter's  agent,  John  H.  Kirby,  by  the 
terms  of  which  Weathersby  agreed 
to  release  his  option  on  the  land  in 
their  favor,  and  that  Smalley  should 
convey  the  land  direct  to  said  Apple- 
gate  as  trustee  for  his  said  associates 
and  the  prospective  corporation.  In 
this  contract  the  consideration  mov- 
ing to  Weathersby  was  the  purchase 
from  him  by  Applegate  and  his  as- 
sociates of  80,000  shares  of  the 
capital  stock  of  the  Jasper  County 
Lumber  Company,  which  said 
Weathersby  owned,  at  its  par  value 
of  $8,000,  which  was  to  be  paid  in 
cash;  and,  further,  that  said 
Weathersby  would  be  protected  by 
said  Applegate  and  said  prospective 
corporation  against  loss  as  an  in- 
dorser  or  guarantor  upon  any  of  the 
promissory  notes,  accounts,  or  obli- 
gations of  the  Jasper  County  Lum- 
ber Company,  which  was  in  the 
hands  of  a  receiver.  In  obedience 
to  said  contract,  said  Weathersby 
did  procure  said  George  N.  Smalley 
to  convey  by  deed  said  land  to  said 
Applegate,  which  deed  was  execut- 
ed, but  not  delivered,  on  June  8, 
1906,  but  was  delivered  after  the 
execution  of  the  contract  of  Septem- 
ber 18,  1906,  which  was  of  the  fol- 
lowing nature :  It  was  executed  by 
the  Texas  &  Ohio  Lumber  Company, 
by  A.  P.  Laughlin,  president.  It 
was  also  signed  by  H.  D.  Applegate 
and  A.  P.  Laughlin,  individually.  By 
its  terms  it  confirmed  said  contract 
of  April  26,  1906,  which  was  made 
by  said  Applegate  and  said  Kirby, 
as  agent  for  Weathersby.    Said  new 


contract  of  September  18  recited 
that  the  one  of  April  25  had  been 
made,  and  named  the  consideration 
which  was  to  be  received  by  Weath- 
ersby as  stated  above,  and  recited 
that  through  said  contract  of  April 
25  Weathersby  had  promised  to 
deliver  a  deed  to  said  land  to  the 
Texas  &  Ohio  Lumber  Company, 
and  that  said  lumber  company  was 
now  desirous  of  having  said  deed 
from  Smalley,  the  owner  of  said 
land,  delivered  to  it,  and  it  then,  in 
said  September  contract,  agreed  to 
pay  to  Weathersby  all  the  consider- 
ations recited  in  said  April  con- 
tract, including  the  protection  of 
Weathersby  against  pajdng  the  said 
notes,  said  September  contract  re- 
citing a  lien  on  said  land  to  secure 
Weathersby  against  liability  on  said 
notes. 

This  contract  of  the  Texas  &  Ohio 
Lumber  Company,  of  September  18, 
was  made  long  subsequent  to  the 
organization  of  the  corporation, 
whose  charter  was  secured  in  June, 
1906,  and  when  said  contract  was 
made  Laughlin  and  Applegate  were 
its  duly  elected  and  acting  president 
and  vice  president,  respectively. 

The  deed  to  the  Smalley  land  at 
the  date  of  the  execution  of  the  said 
September  contract  had  not  been  de- 
livered to  Applegate  by  Weathersby 
or  his  agent  Kirby,  who  had  refused 
to  deliver  it  until  such  time  as  the 
Texas  &  Ohio  Lumber  Company  .it- 
self would  become  responsible 
to  Weathersby  for  the  consider- 
ations mentioned.  After  the  execu- 
tion of  this  September  contract, 
Kirby  delivered  the  deed  to  Apple- 
gate,  and  thereafter  Applegate  con- 
veyed the  land  to  the  Texas  &  Ohio 
Lumber  Company. 

There  is  no  merit  in  the  conten- 
tion made  by  the  Texas  &  Ohio 
Lumber  Company,  defendant  in  er- 
ror, or  its  receiver,  that  there  was 
no  consideration  for  the  September 
contract.  The  consideration  was 
plainly  expressed  therein.  It  stated, 
in  substance,  that  in  order  to  secure 
the  deed  to  the  said  land  the  Texas 
&  Ohio  Lumber  Company  agreed  to 
pay  to  Weathersby,  the  plaintiff  in 
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error,  the  considerations  mentioned 
and  promised  in  the  April  contract, 
expressly  agreeing  to  protect  him 
against  liability  on  the  notes  re- 
ferred to,  which  were  the  foundation 
of  the  judgment  secured  against 
Weathersby,  on  account  of  which 
the  latter  sues  herein.  When  the 
deed  was  delivered  to  Applegate  the 
$8,000  cash  consideration  was  paid 
to  Weathersby,  and  only  that  por- 
tion of  the  consideration  mentioned 
in  said  contracts  which  provided 
protection  to  Weathersby  against 
the  payment  of  said  notes  was  left 
outstanding,  and  this  was  assumed 
to  be  cared  for  by  the  Texas  &  Ohio 
Lumber  Company.  This  was  ample 
consideration  to  support  the  con- 
tract; and  as  soon  as  it  was  agreed 
by  the  Texas  &  Ohio  Lumber  C!om* 
pany  to  pay  said  considerations, 
Kirby,  the  agent  for  Weathersby, 
delivered  the  deed  to  Applegate,  the 
promoter,  who  then  conveyed  the 
land  to  the  Texas  &  Ohio  Lumber 
Company,  in  accordance  with  the 
general  understanding,  when  each 
of  said  contracts  was  executed. 

It  is  contended,  however,  that  the 
Texas  &  Ohio  Lumber  Company  was 
not  bound  on  said  contract  of  Sep- 
tember 18,  because  it  is  denied  that 
Laughlin,  its  president,  had  authqr- 
ity  from  the  board  of  directors  to 
execute  it.  It  is  true  the  evidence 
shows  that  Laughlin  had  not  been 
authorized  by  the  board  of  directors 
to  make  this  contract,  and  wb  will 
consider  the  question  whether  the 
T^xas  &  Ohio  Lumber  Company  is 
bound  by  its  provisions  from  that 
viewpoint.  That  is,  that  Laughlin, 
when  he  executed  said  contract,  ex- 
ceeded his  authority  as  president  of 
the  corporation.  We  will  assume, 
also,  that  he  did  not  act  within  the 
apparent  scope  of  his  authority,  be- 
cause there  is  evidence  in  the  record 
that  when  he  signed  said  September 
contract  as  president  of  the  Texas 
&  Ohio  Lumber  Company,  he  stated 
to  the  interested  parties  that  the 
board  of  directors  had  not  author- 
ized him  to  make  the  contract.  But 
there  still  remains  the  fact  that  the 
Texas  &   Ohio   Lumber    Company 


took  and  retained  the  land  under 
his  contract  and  the  April  contract, 
made  for  its  benefit  by  its  promot- 
ers, and  that  it  is  still  holding  and 
claiming  said  land  which  was  ac* 
quired  through  the  provisions  of 
said  contract,  without  offering  in 
this  suit  to  surrender  said  land.  We 
do  not  think  there  can  be  any  sound 
reason  for  sustaining  the  position 
thus  occupied  by  it,  which,  in  ef- 
fect, would  mean  that  it  could  re- 
ceive the  benefits  of  these  contracts 
made  by  its  promoters  for  it,  and  at 
the  same  time  refuse  the  burdens 
imposed  upon  it  by  the  contract. 
The  title  to  this  land  it  acquired 
through  the  provisions  of  said  con- 
tracts, and  it  is  by  the  force  of  the 
provisions  contained  in  said  con- 
tract that  it  still  holds  and  claims 
the  land.  Under  such  circumstances 
equity  would  not  allow  it  to  refuse 
to  pay  the  consider-  ^    ^     . 

^.*^   "^  w**w*^**^j.       Contract— 

atlOn     promised     by    conataeratlon— ^ 

its     promoters     in  *«"^«-^  of  *ee4. 
said    contract,   for    in    good   con- 
science it  should  not  be  permitted  to 
keep  the  lands  and  at  the  same  time 
refuse  to  pay  for  them.    When  the 
Texas  &  Ohio  Lumber  Company  as- 
serts title  to  said  lands,  it  affirms 
the  validity  of  said  contract  throu^ 
whose  provisions  they  secured  said 
title.    It  cannot  affirm  the  contract 
in  part  and  repudiate  it  in  part.    It 
cannot  accept  its  benefits  and  re- 
ject the  burdens;   and  having  af- 
firmed the  portion  of  the  contract 
favorable  to  it,  which  it  did  in  ac- 
cepting and  holding  the  lands,  equity 
estops  it  from  denying  any  portion 
of  the  contract,  and  ^.toppei- 
especially  that  por-  •!  eop»orat«oA 
tion  which  provides  i^tloVuV" "t 
for  the    considera-  S5;;^irbea?it. 
tion  to  be  paid  to 
Weathersby  for  securing  the  title 
thereto. 

The  question  involved  is  not  a 
new  one.  It  has  been  directly 
passed  upon  by  this  court  in  the 
case  of  Weatherf ord,  M.  W.  &  N.  W. 
R.  Co.  V.  Granger,  86  Tex.  850,  40 
Am.  St.  Rep.  837,  24  S.  W.  795. 
Judge  Caines,  then  associate  justice^ 
gave  careful  and  exhaustive  consid- 
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eration  to  the  identical  question  in- 
volved here.  In  that  case  he  said: 
^'It  is  also  generally  held  that  con- 
tracts by  promoters,  made  on 
behalf  of  the  corporation  within 
the  scope  of  its  general  authority, 
may  be  adopted  by  the  latter  after 
its  organization.  Some  of  the  courts 
say  they  may  be  ratified,  but  ratifi- 
cation presupposes  a  principal  ex- 
isting at  the  time  of  the  agent's 
action,  and  it  seems  to  us,  therefore, 
that  the  term  is  not  applicable  in  its 
technical  sense.  McArthur  v.  Times 
Printing  Co.  48  Minn.  319,  31  Am, 
St.  Rep.  653, 51  N.  W.  216 ;  Spiller  v. 
Paris  Skating  Rink  Co.  L.  R.  7  Ch. 
Div.  368,  26  Week.  Rep.  456.  With 
the  exception  of  the  law  courts  of 
England,  the  rule  is  also  very  gen- 
erally recognized  that  if  a  contract 
be  made  on  behalf  of  a  corporation 
by  its  promoters,  and  the  corpora- 
tion, after  its  organization,  with 
a.  knowledge  of  the  facts,  accepts  its 
benefits,  it  must  take  it  with  its  bur- 
dens, and  if  the  other  party  has  per- 
formed the  stipulation  binding  upon 
him,  it  may  be  enforced  as  against 
the  corporation.  .  .  .  Where  the 
promoters  of  a  railway  company 
have  agreed  with  a  landed  propri- 
etor, through  whose  estates  the  road 
is  projected  to  run,  to  take  the 
requisite  quantity  of  his  land  at  a 
stipulated  price,  and  after  the  cor- 
poration is  formed  it  takes  the  land, 
it  is  certainly  equitable  that  the 
company  should  be  made  to  pay  the 
agreed  compensation;  and  the  doc- 
trine is  recognized  in  many  English 
equity  cases.  .  .  .  Having  exer- 
cised rights  and  enjoyed  benefits 
secured  to  it  by  the  terms  of  a  con- 
tract made  by  its  promoters  in  its 
behalf,  a  corporation  should  be  held 
estopped  to  deny  its  validity.  Again, 
when  the  promoters  of  a  corpora- 
tion have  made  a  contract  in  its  be- 
half, to  be  performed  after  it  is 
organized,  it  may  be  deemed  a  con- 
tinuing offer  on  part  of  the  other 
party  to  the  agreement,  unless  with- 
drawn by  him,  and  may  be  accepted 
4ind  adopted  by  the  corporation  aft- 
<er  such  organization ;  and  the  exer- 
cise of  any  right  inconsistent  with 


the  nonexistence  of  such  contract 
might  be  deemed  conclusive  evi- 
dence of  such  adoption.'' 

In  the  case  of  Texas  Western  R. 
Co.  V.  Gentry,  69  Tex,  625,  8  S.  W. 
98,  Judge  Gaines  again  gave  consid- 
eration to  this  question,  and  the  fol- 
lowing excerpt  from  his  said  opinion 
is    directly    decisive    thereof.    He 
says:    ''But  it  is  further  insisted 
that  the  resolution,  as  a  contract  to 
issue  bonds  secured  by  a  mortgage, 
was  void,  because  it  was  never  au- 
thorized or  ratified  by  a  two-thirds 
vote  of  the  stock  of  tiie  corporation, 
as  required  by  our  statute.    Rev. 
Stat.  art.  4220.    There  is  some  con- 
flict among  the  authorities  upon  the 
question  of  the  validity  of  the  con- 
tract of  a  corporation,  when  made 
in  excess  of  its  powers.    When  the 
contract  is  executed  and  the  corpo- 
ration has  received  the  benefit,  the 
weight  of  authority  seems  to  be  that 
the  corporation  should  be  held  es- 
topped to  deny  its  authority  to  make 
it.    Jones  v.  New  York  Guaranty  & 
Indenmity    Co.    101    U.    S.    622, 
25  L.  ed.   1080;  Union  Nat.  Bank 
V.  Matthews,  98  U.  S.  621,  25  L.  ed. 
188 ;  Ohio  ft  M.  R.  Co.  v.  McCarthy, 
96  U.  S.  258, 24  L.  ed.  693 ;  Whitney 
Arms  Co.  v.  Barlow,  68  N.  Y.  62,  20 
Aqi.  Rep.  504;  Perkins  v.  Portland, 
S.  &  P.  R.  Co.  47  Me.  573,  74  Am. 
Dec.     607;     Ossipee     Hosiery     & 
Woolen  Mfg.  Co.  v.  Canney,  54  N. 
H.  295;   Rutland  &  B.  R.   Co.  v. 
Proctor,  29  Vt.  93 ;  Monument  Nat. 
Bank  v.  Globe  Works,  101  Mass.  57, 
3  Am.  Rep.  322 ;  Attleborough  Nat. 
Bank  v.  Rogers,  125  Mass.  389 ;  Oil 
Creek  ft  A.  River  R.  Co.  v.  Penn- 
sylvania Transp.  Co.  88  Pa.  160,  2 
Mor.  Min.  Rep.  421 ;  Bank  of  State 
V.  Hammond,  30  S.  C.  L.  (1  Rich.) 
281 ;  City  F.  Ins.  Co.  v.  Carrugi,  41 
Ga.  660;  Southern  L.  Ins.  &  T.  Co. 
V.  Lanier,  5  Fla.  110,  58  Am.  Dec. 
448;  Littlewort  v.  Davis,  50  Miss. 
403;  Underwood  v,  Newport  Lyce- 
um, 5  B.  Mon.  129,  41  Am.   Dec. 
260;   Hays   v.   Gallon   Gaslight   & 
Coal  Co.  29  Ohio  St.  330 ;  State  Bd. 
of  Agri.  V.  Citizens  Street  R.  Co.  47 
Ind.  407,  17  Am.  Rep.  702 ;  Darst  v. 
Gale,  83  111.  136 ;  Thompson  v.  Lam- 
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bert,  44  Iowa,  289;  Foulke  v.  San 
Diego  &  G.  S.  P.  R.  Co.  51  Cal.  365. 
The  rule  is  correctly  stated  in  a 
recent  work  on  estoppel :  'When  a 
contract  has  in  good  faith  been  fully 
performed  and  nothing  remains  to  be 
done  by  •  .  .  the  party  seeking 
relief,  and  all  the  shareholders  have 
acquiesced  in  its  performance,  the 
plea  of  ultra  vires  or  mere  want  of 
power  is  not  available  by  the  corpo- 
ration in  an  action  brought  against 
it  for  not  performing  its  portion  of 
the  contract.'  2  Herman,  Estoppel  & 
Res  Judicata,  §  1179,  and  the 
numerous  cases  there  cited.  There 
are  some  decisions  which  hold  that 
a  contract  by  a  corporation  ultra 
vires  is  wholly  void  and  cannot  be 
enforced,  either  by  or  against  it 
But  if  the  contract  be  within  the 
general  scope  of  the  corporate  au- 
thority, and  the  prohibition  be 
merely  against  the  mode  of  its  exe- 
cution, it  is  valid  as  against  the  cor- 
poration which  has  received  its 
benefits,  in  favor  of  a  party  who  has 
fully  complied  with  the  obligations 
on  his  part.  In  the  case  before  us 
the  railroad  company  had  power  to 
make  a  mortgage,  but  the  statute 
provides  it  must  be  authorized  by  a 
vote  in  meeting  of  two  thirds  in 
value  of  the  stockholders.  This 
provision  is  evidently  for  the  pro- 
tection of  the  latter.  It  seems  from 
the  evidence  in  this  case  that  the 
defendant  corporation  was  organ- 
ized for  the  purpose  of  extending 
and  operating  the  railroad  acquired, 
or  then  about  to  be  acquired  by 
Gentry.  It  is  fully  shown  that  it 
made  the  purchase,  promised  the 
bonds  and  mortgage  as  a  part  of  the 
consideration  for  the  property,  and 
had  operated  the  road  for  about 
three  years  when  this  suit  was 
brought.  It  does  not  appear  that  it 
ever  had  any  other  assets  save  the 
property  so  acquired  and  a  short 
extension  of  the  line.  Under  these 
circumstances,  the  corporation  must 
be  held  estopped  to  deny  the  want  of 
assent  of  its  shareholders.  The 
promise  to  make  a  mortgage  under 
these  circumstances  is  deemed,  in 
equity,  equivalent  to  a  mortgage,  as 


between  the  original  parties  to  the 
transaction." 

It  is  contended  that  the  Texas  & 
Ohio  Lumber  Company  had  no  no- 
tice of  the  terms  of  the  contracts  of 
April  25  and  September  18,  and 
that  for  this  reasoir  said  company 
would  not  be  bound  by  the  provi- 
sions of  said  contracts,  or  estopped 
from    holding    the  ««.,„. 

1        •       . . ,         .   **      .  Notice^ 

land  without  paying  compliance 
all  of  the  consider-  ^""^  contract, 
ation  to  Weathersby  provided  in 
said  contracts.  But  we  think  the 
undisputed  evidence  shows  that  the 
Texas  &  Ohio  Lumber  Company  did 
have  such  notice,  both  actual  and 
constructive.  After  its  incorpora- 
tion it  complied  with  every  provision 
in  the  contracts  except  the  one  which 
exacted  of  it  to  hold  Weathersby 
harmless  on  these  two  notes.  It  paid 
the  cash  consideration  of  $8,000  for 
the  stock  which  Weathersby  owned 
in  the  Jasper  County  Lumber  Com* 
pany.  TUs  was  one  of  the  provi- 
sions in  the  contract.  It  paid  the 
note  of  Heiseg  &  Norvell,  which  was 
one  of  the  provisions  mentioned  in 
the  contract.  It  accepted  the  deed 
from  Weathersby,  which  was  one  of 
the  provisions  in  the  contract.  It  is 
inconceivable  that  the  company 
would  have  voluntarily  paid  out 
such  large  sums  of  money  to  comply 
with  some  of  the  provisions  of  the 
contract,  without  ascertaining  all  of 
the  provisions  of  the  contract,  for 
certainly  it  would  not  have  under- 
taken to  comply  with  any  of  the  pro- 
visions in  the  contract  without  in- 
tending to  comply  with  all  its  pro- 
visions, for  it  knew  that  it  could 
not  secure  the  benefit  to  itself 
which  it  desired,  namely,  the  deed, 
unless  it  complied  with  the  entire 
contract.  It  knew  that  to  comply 
with  some  of  the  provisions  would 
not  entitle  it  to  the  deed.  In  addi- 
tion to  this  the  undisputed  evidence 
shows  that  Laughlin,  the  president 
of  the  Texas  &  Ohio  Lumber  Com- 
pany, had  actual  knowledge  of  all  of 
the  provisions  of  the  contract  of 
April  25,  and  of  the  contract  of  Sep*> 
tember  18,  because  he  directed 
Applegate  to  make  the  former,  and 
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had  in  person  made  and  executed 
the  latter,  and  must  have  been  famil- 
iar with  its  contents.  In  each  in- 
stance, he  acquired  notice  and 
information  of  all  of  the  provisions 
in  said  contract  while  engaged  in 
furthering  the  business  of  the  Texas 
&  Ohio  Lumber  Company:  in  the 
first  instance,  before  the  company 
was  organized,  and  in  the  latter  in- 
stance, several  months  after  it  was 
chartered,  and  while  he  was  its  act- 
ing president.  Having  acquired 
such  notice  and  information  while 

-of  <rfflcer-  attending   to    busi- 

impatation  to       ness  for  the  benefit 

^corporation.  ^j       ^^^       .p^^^^g      ^ 

Ohio  Lumber  Company,  the  notice 
he  had  as  its  president  was  imputed 
to  the  said  company.  If  he  had 
acquired  this  notice  while  acting 
for  himself  in  his  own  private  busi- 
ness affairs,  it  would  not  be  imputed 
to  the  Texas  &  Ohio  Lumber  Com- 
pany, but  since  he  acquired  the 
notice  while  transacting    business 


for  the  lumber  company,  such  notice 
was,  in  law,  imputed  to  the  com- 
pany. Teagarden  v.  R.  B.  Godley 
Lumber  Co.  105  Tex.  616,  154  S.  W. 
973. 

We  conclude  that  the  judgment  of 
the  Court  of  Civil  Appeals,  and  of 
the  District  Court,  should  be  re- 
versed, and  judgment  should  be 
here  rendered  in  favor  of  plaintiff 
in  error  R.  L.  Weathersby,  in  the 
sum  of  $3,608.96,  with  interest 
thereon  at  l^e  rate  of  8  per  cent  per 
annum  from  and  after  the  17th  day 
of  May,  1907,  together  with  all  costs 
incurred  by  him  in  the  District 
Court,  as  well  as  in  the  Court  of 
Civil  Appeals,  and  in  this  court, 
and  that  he  have  a  foreclosure  of 
his  said  lien  upon  said  3,743  acres  of 
land  in  Jasper  county,  Texas,  cover- 
ing the  full  amount  of  said  indebted- 
ness; and  it  is  accordingly  so 
ordered. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Ratification  by  corporation  of  imautfaoriied  contract  entered  into  by 

by  acceptance  and  retention  ct  benefits. 


I.  Introductory,  1446. 
n.  General  rule,  1447. 

III.  Application  of  rule: 

a.  Contract  of  employment  of  serv- 

ant,  1453. 

b.  Contract  of  employment  of  agent, 

broker,  or  attorney,  1456. 

c.  Con'  act  to  purchase  or  sell  per- 

sonalty in  general,  1459. 

d.  Contract  to  purchase  or  sell  real* 

ty  or  chattel  real,  1468. 

e.  Contract  to  lease  or  rent  prem- 

ises, 1466. 

f.  Contract  to  rent,  transfer,  or  as- 

sign personal  property,  1469. 

g.  Contract  to  construct,  repair,  or 

maintain    corporate    property, 
1469. 
h.  Issue,  indorsement,  or  acceptance 
of  commercial  paper,  1472. 

J.  Introductory^ 

For  the  purposes  of  this  note  the 
term  "officers"  has  been  held  to  in- 
clude the  formally  titled  heads  of  a 
company,  as  the  president,  vice  pres- 


III. — continued. 

i.  Issue  of  mor<^:age  or  trust  deed. 
1477. 

J.  Issue  or  receipt  of  bond,  deben- 
ture or  certificate  of  deposft, 
1479. 

k.  Pledge  of  securities,  1480. 

1.  Loan  made  or  money  borrowed, 
1480. 

m.  Contract  of  guaranty,  1482. 

n.  Agreement  to  extend  time  of  pay- 
ment or  stay  execution,  1482. 

o.  Agreement  of  compromise  or  set- 
tlement, 1484. 

p.  Miscellaneous  contracts,  1484. 
IV.  Limitation  of  rule: 

a.  Retention    of    benefits    without 

knowledge  of  contract,  1488. 

b.  Contract   against   public    policy 

or  in  contravention  of  statute, 
1494. 

ident,  secretary,  and  treasurer,  and 
also  directors,  managers,  superintend- 
ents, attorneys,  and  members  of  ex- 
ecutive and  mfinaging  committees. 
No  attempt  has  been  made  to  include 
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herein  cases  where  contracts  were 
made  by  agents  not  officers  of  a  cor- 
poration, or  cases  wherein  the  courts 
have  held  corporate  contracts  to  have 
been  ratified  by  acquiescence  alone, 
without  a  receipt  and  retention  of  the 
benefits. 

//.  General  rule. 

It  is  well  established  that  where  an 
officer,  without  authority  so  ta  do,  en- 
ters into  a  contract  for  a  corporation, 
and  the  corporation  receives  and  re- 
tains the  benefits  of  the  contract  after 
acquiring  knowledge  of  the  circum- 
stances attending  its  execution,  it 
thereby  ratifies  the  contract  and 
makes  it  good  by  adoption. 

United  States.— Bank  of  Columbia  ▼• 
Patterson  (1813)  7  Cranch,  299,  3  L. 
ed.  351 ;  New  England  Car-Spring  Co. 
V.  Union  Indiana  Rubber  Co.  (1857)  4 
Blatchf.  1,  Fed.  Cas.  No.  10,153;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Keokuk  & 
H.  Bridge  Co.  (1888)  131  U.  S.  371, 
33  L.  ed/  157,  9  Sup.  Ct.  Rep.  770; 
Leroy  &  C.  Valley  Air-Line  R.  Co.  v. 
Sidell  (1895)  13  C.  C.  A.  308^  26  U.  S. 
App.  656,  66  Fed.  27;  Prentiss  Tool  & 
Supply  Co.  V.  Godchaux  (1895)  13  C* 
C.  A.  420,  30  U.  S.  App.  68,  66  Fed. 
234;  Jacksonville,  M.  P.  R.  &  Nav.  Co. 
V.  Hooper  (1896)  160  U.  S.  514,  40  L. 
ed.  515,  16  Sup.  Ct.  Rep.  379;  Mc- 
Dougall  V.  Hazelton  Tripod-Boiler  Co. 
(1898)  31  C.  C.  A.  487,  60  U.  S.  App. 
209,  88  F«d.  217;  First  Nat.  Bank  v. 
G.  V.  B.  Min.  Co.  (1898)  89  Fed.  439, 
modified  in  (1899)  86  C.  C.  A.  633,  95 
Fed.  23;  Plymer  v.  Hartford  &  N.  Y. 
Transp.  Co.  (1900)  103  Fed.  674,  af- 
firmed in  (1903)  57  C.  C.  A.  288,  120 
Fed.  624 ;  Domenico  v.  Alaska  Packers' 
Asso.  (1901)  112  Fed.  554;  Washing- 
ton Irrig.  Co.  v.  Krutz  (1902)  56  C. 
C.  A.  1,  119  Fed.  279;  Owyhee  Land 
A  Irrig.  Co.  v.  Tautphas  (1908)  67 
C.  C.  A.  557,  121  Fed.  343;  Egbert  v. 
Sun  Co.  (1903)  126  Fed.  568;  Kessler 
&  Co.  v.  Ensley  Co.  (1905)  141  Fed. 
130,  affirmed  in  (1906)  79  C.  C.  A.  634, 
148  Fed.  1019;  Fourth  Nat.  Bank  v. 
Camden  Lumber  Co.  (1905)  142  Fed. 
257;  Love  v.  E^ort  Storage  Co. 
(1906)  74  C.  C.  A.  155,  143  Fed.  1; 
Bauersmith  v.  Extreme  Gold  Min.  & 
Mill.  Co.  (1906)  146  Fed.  95;  Sprague 
Canning    Machinery    Co.    v.    Fuller 


(1908)  86  C.  C.  A.  46,  158  Fed.  588, 
reversing  (1907)  155  Fed.  372;  Dick- 
inson V.  Matheson  Motor  Car  Co. 
(1908)  161  Fed.  874;  Pennsylvania 
Taximeter  Cab  Co.  v.  Cressey  (1911) 
112  C.  C.  A.  81,  191  Fed.  337;  Coney 
Island  Co.  v.  Mclntyre-Paxton  Co. 
(1912)  119  C.  C.  A.  197,  200  Fed.  901; 
Pacific  State  Bank  v.  Coats  (1913)  123 
C.  C.  A.  634,  205  Fed.  618,  Ann.  Cas. 
1913E,  846;  Shafer  v.  Spruks  (1913) 
140  C.  C.  A.  504,  225  Fed.  480;  Fudick- 
ar  V.  Glenn  (1917)  161  C.  C.  A.  50,  237 
Fed.  808;  Re  Eastman  Oil  Co.  (1916) 
238  Fed.  416;  Shook  v.  Levi  (1918) 
168  C.  C.  A.  167,  240  Fed.  121,  affirm- 
ing (1916)  284  Fed.  118;  Mutual  Oil 
Co.  V.  Hills  (1918)  160  C.  C.  A.  335, 
248  Fed.  267;  Reeves  v.  New  York  En- 
gineering &  Supply  Co.  (1918)  161  C. 
C.  A.  439,  249  Fed.  513;  Bostwick  v. 
Mutual  L.  Ins.  Co.  (1918)  163  C.  C.  A. 
286,  261  Fed.  36;  Re  National  Piano 
Co.  (1918)  262  Fed.  960.  See  also 
Jones  V.  New  York  Guaranty  &  Indem- 
nity Co.  (1879)  101  U.  S.  622,  25  L. 
ed.  1030;  Fitzgerald  ft  M.  Constr.  Co. 
V.  Fitzgerald  (1890)  187  U.  S.  98,  34 
L.  ed.  608,  11  Sup.  Ct.  Rep.  86;  Beii- 
siek  V.  Thomas  (1895)  13  C.  C.  A.  467, 
27  U.  S.  App.  765,  66  Fed.  104. 

Alabama.— Mobile  ft  M.  R.  Co.  v. 
Gilmer  (1888)  85  Ala.  422,  6  So.  138; 
Mobile  ft  K.  G.  R.  Co.  v.  Owen  (1899) 
121  Ala.  505,  25  So.  612;  Southern 
Bitulithic  CJo.  v.  Hughston  (1912)  177 
Ala.  559,  58  So.  450.  See  also  Alabama 
Fidelity  ft  C.  Co.  v.  Jefferson  County 
Sav.  Bank  (1917)  198* Ala.  557,  73  So. 
918. 

Ariuinsas. — J.  K.  Siphon  Ventilator 
Co.  V.  Button  (1915)  116  Ark.  545,  175 
S.  W.  80.  See  also  Arkansas  Amuse- 
ment Asso.  V.  Higgins  (1910)  96  Ark. 
498,  182  S.  W.  635. 

California. — Pixley  v.  Western  P.  R. 
Co.  (1867)  83  Cal.  183,  91  Am.  Dec. 
623 ;  Foulke  v.  San  Diego  ft  G.  B.  P.  R. 
Co.  (1876)  51  Gal.  866;  Illinois  Trust 
ft  Sav.  Bank  v.  Pacific  R.  Co.  (1897) 
117  Cal.  882,  49  Pac.  197;  Pliillips  v. 
Sanger  Lumber  Co.  (1900)  130  Cal. 
431,  62  Pac.  749 ;  Brown  v.  Crown  Gold 
Mill.  Co.  (1907)  160  Cal.  876,  89  Pac. 
86 ;  Pacific  Vinegar  ft  Pickle  Works  v. 
Smith  (1907)  152  Cal.  507,  93  Pac.  85; 
Black  V.  Harrison  Home  C!o.    (1909) 
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155  Cal.  121,  99  Pac.  494;  E.  Aigelting- 
er  V.  Burke  (1917)  176  Cal.  621,  169 
Pac.  373;  Colpe  v.  Jubilee  Min.  Co. 

(1906)  2  Cal.  App.  393,  84  Pac.  324; 
Jones  V.  Evans  (1907)  6  Cal.  App.  88, 
91    Pac.    532;    Hutchison    v.    Evans 

(1907)  6  Cal.  App.  xiii,  92  Pac.  1135; 
West  V.  Will  C.  Prather  &  Co.  (1907) 
7  Cal.  App.  81,  93  Pac.  892 ;  Tilden  v. 
Goldy  Mach.  Co.  (1908)  9  Cal.  App.  9, 
98  Pac.  39;  Dickinson  v.  Zubiate  Mln. 
Co.  (1909)  11  Cal.  App.  656,  106  Pac. 
123;  Newhall  v.  Joseph  Levy  Bag  Co. 
(1912)  19  Cal.  App.  9,  124  Pac.  875; 
Hudson  V.  Seeley  Specialties  Co. 
(1912)  19  Cal.  App.  213,  124  Pac. 
1051;  L.  Scatena  &  Co.  v.  Van  Loben 
Sels  (1912)  19  Cal.  App.  423,  126  Pac. 
187 ;  Blanck  v.  Conunonwealtii  Amuse- 
ment Corp.  (1912)  19  Cal.  App.  720, 
127  Pac.  806;  Goodwin  v.  Central 
Broadway  Bldg.  Co.  (1918)  21  Cal. 
App.  376,  181  Pac.  896 ;  Doerr  v.  Fan- 
dango Lumber  Co.  (1916)  31  Cal.  App. 
318, 160  Pae.  406;  Palo  Alto  Mul.  Bldg. 
&  L.  Asso.  V.  First  Nat.  Bank  (1917) 
33  Cal.  App.  214,  164  Pac.  1124;  Ar- 
mour &  Co.  v.  R.  Rosenberg  &  Sons  Co. 
(1918)  86  Cal.  App.  778,  173  Pac.  404; 
Cudahy  Packing  Co.  v.  R.  Rosenberg  & 
Sons  Co,  (1918)  36  Cal.  App.  818,  173 
Pac.  406.  See  also  San  Francisco  Gas 
Co.  V.  San  Francisco  (1858)  9  Cal. 
453;  Argenti  v.  San  Francisco  (1860) 
16  (3al.  255;  Thomasson  v.  Grace  M.  E. 
Church  (1896)  113  Cal.  558,  45  Pac. 
838. 

Colorado.  —  Drescher  v.  Fulham 
(1898)  11  Colo.^App.  62,  52  Pac.  685; 
Extension  Gold  Min.  &  Mill.  Co.  v. 
Skinner  (1901)  28  Colo.  237,  64  Pac. 
198;  Bingel  v.  Brown  (1908)  43  Colo. 
281,  96  Pac.  449;  Rizzuto  v.  R.  W.  Eng- 
lish Lumber  Co.  (1908)  44  Colo.  413, 
98  Pac.  728.  See  also  Mulford  v.  Tor- 
rey  Exploration  Co.  (1909)  45  Colo. 
81,  100  Pac.  596. 

Conniecticut — ^Perry  v.  Simpson  Wa- 
terproof Mfg.  Co,  (1871)  87  Conn. 
520;  Tryon  v.  White  &  C.  Co.  (1892) 
62  Conn.  161,  20  L.R.A.  291,  25  Atl. 
712. 

Florida.— Atlanta  &  St.  A.  B.  R.  Go. 
v.  Thomas  (1910)  60  Fla.  412,  53  So. 
510. 

Georgia. — Bank  of  Garfield  v.  Clark 
(1912)  138  Ga.  798,  76  S.  E.  95;  Ocilla 


Southern  R.  Co.  v.  Morton  (1913)  13 
Ga.  App.  504,  79  S.  E.  480. 

Idaho. — Valley  Lumber  Co.  v.  Mc- 
Gilvery  (1909)  16  Idaho,  338,  101  Pac. 
94;  Pettengill  v.  Blackman  (1917)  30 
Idaho,  241,  164  Pac.  358. 

Illinois.— Darst  v.  Gale  (1876)  83 
111.  136;  Wetherbee  V.  Fitch  (1886)  117 
HI.  67,  7  N.  E.  513;  West  Side  Auction 
House  Co.  V.  Connecticut  Mut.  L.  Ins. 
Co.  (1898)  76  111.  App.  635;  Lake 
Street    Elev.    R.    (3o.    v.    Carmichael 

(1899)  82  ni.  App.  344,  affirmed  in 

(1900)  184  111.  348,  56  N.  E.  372;  Hart- 
ford Deposit  Co.  V.  Calkins  (1903)  109 
111.  App.  579 ;  McCormick  v.  Unity  Co. 

(1908)  142  111.  App.  159,  affirmed  in 

(1909)  289  111.  306,  87  N.  E.  924;  Love 
V.  Metropolitan  Church  Asso.  (1913) 
184  111.  App.  102;  Lord  &  Thomas  v. 
Sanitary  Drinking  Cup  Co.  (1915)  191 
111.  App.  150;  Flodin  v.  W.  H.  Lutes 
Co.  (1915)  191  111.  App.  195;  Garmirc 
V.  McDonough  &  Co.  (1916)  197  lU. 
App.  527;  Sargent  v.  McDonough  & 
Co.  (1916)  197  111.  App.  628. 

Indiana.— White  Water  Valley  Canal 
Co.  V.  Hawkins  (1868)  4  Ind.  474; 
Brown  v.  First  Nat.  Bank  (1894)  187 
Ind.  655,  24  L.R.A.  206,  37  N.  E.  168; 
Marion  Trust  Co.  v.  Crescent  Loan  & 
Invest.  Co.  (1901)  27  Ind.  App.  451, 
87  Am.  St.  Rep.  257,  61  N.  E.  688; 
Bossert  v.  Geis  (1914)  57  Ind.  App. 
884,  107  N.  E.  95. 

Iowa. — ^Tracy  v.  Guthrie  County 
Agri.  Soc.  (1877)  47  Iowa,  27;  Humph- 
rey V.  Patrons'  Mercantile  Asso. 
(1879)  50  Iowa,  607;  Merchants  Union 
Barb  Wire  Co.  v.  Rice  (1886)  70  Iowa, 
14,  29  N.  W.  784;  Thompson  ▼.  Des 
Moines  Driving  Park  (1900)  112  Iowa, 
628,  84  N.  W.  678 ;  Groeltz  v.  Arm- 
strong Real  Estate  (>).  (1902)  115 
Iowa,  602,  89  N.  W.  21;  Wisconsin 
Lumber  Co.  v.  Greene  &  W.  Teleph. 
Co.  (1904)  127  Iowa,  850,  69  L.R^ 
968,  109  Am.  St.  Rep.  887,  101  N.  W. 
742;  Fidelity  Ins.  Co.  ▼•  German  Sav. 
Bank  (1905)  127  Iowa,  691,  103  N.  W. 
958 ;  Porter  v.  Fanners  &  M.  Sav.  Bank 
(1909)  143  Iowa,  629,  120  N.  W.  638; 
Bertholf  v.  Fisk  (1918)  182  Iowa,  1308, 
166  N.  W.  713.  See  also  Ney  v.  East- 
ern Iowa  Teleph.  Co.  (1919)  —  Iowa, 
— ,  171  N.  W.  26,  reversing  (1913)  162 
Iowa,  525,  144  N.  W.  388. 
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Kansas. — Marbourg  v.  Lloyd  (1879) 
21  Kan.  545;  Topeka  Capital  Co.  v. 
March  (1900)  10  Kan.  App.  40,  61  Pac. 
876.  See  also  Getty  v.  C.  R.  Barnes 
Mill.  Co.  (1888)  40  Kan.  281,  19  Pac. 
617. 

Kentucky. — Frankfort  &  S.  Tump. 
Co.  V.  Churchill  (1828)  6  T.  B.  Mon. 
428,  17  Am.  Dec.  159;  Underwood  v. 
Newport  Lyceum  (1844)  5  B.  Mon.  129, 
41  Am.  Dec.  260;  Pittsburgh,  C.  &  St. 
L.  R.  Co.  ▼.  Woolley  (1876)  12  Bush, 
451;  Maxville,  W.  &  L.  Tump.  Road 
Go.  ▼.  Barnes  (1892)  14  Ky.  L.  Rep. 
431 ;  Herring  v.  Dix  River  &  L.  Tump. 
Road  Co;  (1901)  28  Ky.  L.  Rep.  642,  63 
S.  W.  576;  Paducah  Wharf  boat  Co.  v. 
Mechanics  Trust  &  Sav.  Bank  (1915) 
164  Ky.  729,  176  S.  W.  190.  See  also 
Imeson  v.  Newport  Bridge  Co.  (1884) 
5  Ky.  L.  Rep.  685 ;  Elk  Valley  Coal  Co. 
V.  Thompson  (1912)  150  Ky.  614,  150 
S.  W.  817. 

Louisiana. — Bezou  v.  Pike  (1871)  28 
La.  Ann.  788;  Poche  v.  New  Orleans 
Home  Invest.  Co.  (1900)  52  La.  Ann. 
1287,  27  So.  797;  Perchman  v.  Mt. 
Eagle  Constr.  Co.  (1911)  128  La.  894, 
55  So.  567;  J.  D.  Pace  &  Co.  v.  Alexan- 
dria Electric  R.  Co.  (1916)  138  La.  879, 
70  So.  867. 

Maine. — Patten  v.  Moses  (1861)  49 
Me.  255. 

Maryland. — ^Elysville  Mfg.  Co.  v. 
Okisko  Co.  (1849)  1  Md.  Ch.  392;  Edel- 
hoff  V.  Homer-Miller  Straw  Goods 
Mfg.  Co.  (1898)  86  Md.  595,  39  Atl. 
314. 

Massachusetts. — Episcopal  Church 
Charitable  Asso.  v.  Episcopal  Church 
(1823)  1  Pick.  372;  Burrill  v.  Nahant 
Bank  (1840)  2  Met.  163,  35  Am.  Dec. 
395;  Westcott  v.  Atlantic  Silk  Go. 
(1841)  3  Met.  282;  Dedham  Inst,  for 
Sav.  V.  Slack  (1850)  6  Gush.  408; 
Brown  v.  Winnisimmet  Co.  (1865)  11 
Allen,  326;  Simmons  v.  Shaw  (1899) 
172  Mass.  516,  62  N.  E.  1087;  Bishop 
V.  Burke  (1910)  207  Mass.  133,  93  N. 
E.  254;  Fallon  v.  Clifton  Mfg.  O); 
(1911)  207  Mass.  491,  93  N.  E.  800. 

Michigan. — Clement,  B.  &  Co.  v. 
Michigan  Clothing  Co.  (1896)  110 
Mich.  458,  68  N.  W.  224;  Michigan  C. 
R.  Co.  V.  Chicago,  K.  &  S.  R.  Go.  (1903) 
132  Mich.  324,  93  N.  W.  882 ;  Ruttle  v. 
What  Cheer  Coal  Min.  Co.  (1908)  153 


Mich.  300,  117  N.  W.  168;  Meeuwses 
V.  Clough  &  W.  Go.  (1919)  —  Mich.  — , 
175  N.  W.  408. 

Mississippi.  —  Planters  Bank  v. 
Sharp  (1844)  4  Smedes  &  M.  75,  43 
Am.  Dec.  470;  Watts  Mercantile  Go.  v. 
Buchanan  (1908)  92  Miss.  540,  46  So. 
66 ;  Belzoni  Oil  Co.  v.  Yazoo  &  M.  Val- 
ley R.  Co.  (1908)  94  Miss.  58,  47  So. 
468. 

Missouri.— Tyrell  v.  Cairo  &  St.  L. 
R.  Co.  (1879)  7  Mo.  App.  294;  Brown 
V.  Wright  (1887)  25  Mx>.  App.  54; 
Mayer  v.  Old  (1894)  57  Mo.  App.  639; 
First  Nat  Bank  v.  Badger  Luifiber  Co. 
(1894)  60  Mo.  App.  255;  Parsons  v. 
Guarantee  Invest  Co.  (1895)  64  Mo. 
App.  32;  Ferguson  v.  Venice  Transp. 
Co.  (1899)  79  Mo.  App.  352;  Kansas 
City  Star  Pub.  Co.  v.  Standard  Ware- 
house Go.  (1907)  123  Mo.  App.  13,  99 
S.  W.  765 ;  Danglade  &  R.  Min.  Go.  v. 
Mexico-Joplin  Land  Ck>.  (1916)  —  Mo. 
App.  — ,  190  S.  W.  35;  Rowland  v. 
Progressive  Invest.  Co.  (1918)  —  Mo. 
App,  — ,  202  S.  W.  257 ;  Magnolia  Com- 
press &  Warehouse  Co.  v.  St.  Louis 
Cash  Register  Co.  (1919)  —  Mo.  App. 
— ,  210  S.  W.  125.  See  also  Vogel  v. 
St  Louis  Museum,  Opera  &  Fine  Art 
Gallery  (1879)  8  Mo.  App.  587;  Win- 
scott  V.  Guarantee  Invest  Go.  (1895) 
63  Mo.  App.  367;  Ham  &  H.  Lead  & 
Zinc  Invest.  Co.  v.  Catherine  Lead  Co. 
(1913)  251  Mo.  721, 158  S.  W.  369. 

Nebraska.— Rich  v.  State  Nat.  Bank 
(1878)  7  Neb.  201,  29  Am.  Rep.  382; 
Alexander  v.  Gulbertson  Irrig.  &  Wa- 
ter Power  Co.  (1901)  61  Neb.  333,  85 
N.  W.  283 ;  Fremont  Carriage  Mfg.  Co. 
V.  Thomson  (1902)  65  Neb.  370,  91  N. 
W.  376.  See  also  Omaha  Gonsol.  Vine- 
gar Go.  V.  Burns  (1896)  49  Neb.  229, 
68  N.  W.  492. 

Nevada. — ^Yellow  Jacket  Silver  Min. 
Go.  V.  Stevenson  (1869)  5  Nev.  224,  3 
Mor.  Min.  Rep.  545;  Henningsen  v. 
Tonapoh  &  G.  R.  Go.  (1910)  33  Nev. 
208,  111  Pac.  36,  Ann.  Cas.  1913D, 
1008,  rehearing  denied  in  (1910)  33 
Nev.  266,  119  Pac.  774,  Ann.  Gas. 
1913D,  1021.  See  also  Edwards  v. 
Carson  Water  Go.  (1893)  21  Nev.  469, 
34  Pac.  381. 

New  Hampshire. — Despatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.  (1841) 
12  N.  H.  206,  37  Am.  Dec.  203 ;  Peter- 
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borough  R.  Co.  v.  Nashua  &  L.  R.  Co. 
(1879)  59  N.  H.  385. 

New  Jersey. — Leggett  v.  New  Jer- 
sey Mfg.  &  Bkg.  Co.  (1832)  1  N.  J.  Eq. 
541,  23  Am.  Dec.  728;  Blake  v.  Do- 
mestic Mfg.  Co.  (1897)  64  N.  J.  Eq. 
480,  38  Atl.  241 ;  Pomeroy  v.  New  York 
Smelting  &  Ref.  Co.  (1901)  —  N.  J. 
Eq.  — ,  48  Atl.  395;  Clement  v.  Young- 
McShea  Amusement  Co.  (1905)  70  N. 
J.  Eq.  677,  118  Am.  St.  Rep.  747,  67 
Atl.  82,  reversing  (1905)  69  N.  J.  Eq. 
347,  60  Atl.  419 ;  Trenton  Street  R.  Co. 
V.  Lawlor  (1908)  74  N.  J.  Eq.  828,  71 
Atl.  234,  74  Atl.  668 ;  Bennett  v.  Mil- 
ville  Improv.  Co.  (1902)  67  N.  J.  L. 
320,  61  Atl.  706;  Beach  v.  Palisade 
Realty  &  Amusement  Co.  (1914)  86  N. 
J.  L.  238,  90  Atl.  1118. 

New  Mexico. — ^Western  Homestead 
&  Irrig.  Go.  v.  First  Nat.  Bank  (1897) 
9  N.  M.  1,  47  Pac.  721. 

New  York. — Moss  v,  Rossle  Lead 
Min.  Go.  (1843)  5  Hill,  137;  Fister  v. 
LaRue  (1853)  15  Barb.  323;  Farmers' 
&  Citizens  Bank  v.  Sherman  (1860)  6 
B0SW..I8I,  affirmed  in  (1865)  33  N. 
Y.  69;  Emmet  v.  Reed  (1853)  8  N.  Y. 
312;  Hooker  v.  Eagle  Bank  (1864)  30 
N.  Y.  83,  86  Am.  Dec.  351;  Scott  v. 
Middletown,  U.  &  W.  G.  R.  Co.  (1881) 
86  N.  Y.  200;  Jourdan  v.  Long  Island 
R.  Co.  (1889)  115  N.  Y.  380,  22  N.  E. 
153;  Halstead  v.  Dodge  (1884)  1  How. 
Pr.  N.  S.  170;  Electrical  Supply  Co. 
V.  Jersey  City  Electric  Light  Co. 
(1886)  4  N.  Y.  S.  R.  516;  Morrell  v. 
Long  Island  R.  Co.  (1888)  1  N.  Y. 
Supp.  65;  Schurr  v.  New  York  &  B. 
Suburban  Invest.  Go.  (1891)  41  N.  Y.^ 
S.  R.  90,  16  N.  Y.  Supp.  210;  Smith  v.^ 
Martin  Anti-Fire  Car  Heater  Go. 
(1892)  45  N.  Y.  S.  R.  26, 19  N.  Y.  Supp. 
285;  Sheridan  Electric  Light  Co.  y. 
Chatham  Nat  Bank  (1889)  52  Hun, 
576,  5  N.  Y.  Supp.  529 ;  Milbank  v.  De 
Riesthal  (1894)  82  Hun,  537,  31  N.  Y. 
Supp.  522;  Camacho  v.  Hamilton  Sank 
Note  &  Engraving  Co,  (1896)  2'App. 
Div.  369,  37  N.  Y.  Supp.  725,  appeal 
dismissed  without  opinion  in  (1899) 
158  N.  Y.  663,  52  N.  E.  1123;  Davies 
V.  Harvey  Steel  Co.  (1896)  6  App.  Div. 
166,  39  N.  Y.  Supp.  791;  Balet  v.  New 
York  &  N.  J.  Bridge  Go.  (1899)  40 
App.  Div.  245,  58  N.  Y.  Supp.  19; 
White  V.  Sheppard  (1899)  41  App.  Div. 


113,  58  1^.  Y.  Supp.  563;  Caldwell  v. 
Mutual  Reserve  Fund  Life  Asso. 
(1900)  53  App.  Div.  245,  65  N.  Y.  Supp. 
826;  Curtis  v.  Natalie  Anthracite  Coal 
Co.  (1903)  89  App.  Div.  61,  85  N.  Y. 
Supp.  413,  affirmed  in  (1905)  181  N. 
Y.  543,  73  N.  E.  1122;  Pesci'a  v.  Societa 
Co-operative  (1904)  91  App.  Div.  506, 
86  N.  Y.  Supp.  952;  Giebler  Mfg.  Co. 
V.  Kranenberg  (1905)  102  App,  Div. 
471,  92  N.  Y.  Supp.  843;  Davidson  v. 
Cannabis  Mfg.  Co.  (1906)  113  App. 
Div.  664,  99  N.  Y.  Supp.  1018,  appeal 
dismissed  for  want  of  jurisdiction  in 
(1907)  187  N.  Y.  576,  80  N.  E.  1108; 
Lyon  V.  West  Side  Transfer  Co.  (1909) 
132  App.  Div.  777,  117  N.  Y.  Supp. 
648;  Higginbotham  v.  International 
Trust  Co.  (1910)  141  App.  Div.  585, 
126  N.  Y.  Supp.  366;  Lord  v.  United 
States  Transp.  Co.  (1911)  143  App. 
Div.  437,  128  N.  Y.  Supp.  451 ;  Dill  & 
C.  Co.  V.  Morison  (1913)  159  App.  Div. 
583,  144  N.  Y.  Supp.  894;  Hubbard  v. 
Syenite-Trap  Rock  Co.  (1917)  178 
App.  Div.  531,  165  N.  Y.  Supp.  486; 
William  Wicke  Co.  v.  Kaldenberg  Mfg. 
Co.  (1897)  21  Misc.  79,  46  N.  Y.  Supp. 
937;  Anderson  v.  Conner  (1904)  43 
Misc.  384,  87  N.  Y.  Supp.  449 ;  Bigelow 
Co.  V.  Automatic  Gas  Producer  Co. 
(1907)  56  Misc.  389,  107  N.  Y.  Supp- 
894;  Cawthra  v.  Stewart  (1908)  59 
Misc.  38,  109  N.  Y.  Supp.  770 ;  Fischer 
V.  Motor  Boat  Club  (1908)  61  Misc. 
66,  113  N.  Y.  Supp.  56;  Stanley  v. 
Franco-American  Ferment  Co.  (1916) 
97  Misc.  401,  161  N.  Y.  Supp.  365.  See 
also  Bank  of  Vergennes  v.  Warren 
(1842)  7  Hill,  91;  French  v.  O'Brien 
(1876)  52  How.  Pr.  394;  Simis  v. 
Davidson  (1887)  22  Jones  &  S.  235; 
Hamilton  Coal  Co*  v.  Bernhard  (1891) 
61  Hun,  624,  40  N.  Y.  S.  R.  875,  16  N. 
Y.  Supp.  55;  Hayden  v.  Wheeler  &  T. 
Co.  (1893)  66  Hun,  629,  49  N.  Y.  S. 
R.  240,  20  N.  Y.  Supp.  902 ;  Hitchings 
V.  St.  Louis,  N.  0.  &  O.  C.  &  Transp. 
Go.  (1893)  68  Hun,  33,  22  N.  Y.  Supp. 
719;  Seeber  v.  People's  Bldg.  L.  &  Sav, 
Asso.  (1899)  36  App.  Div..  812,  55  N. 
Y.  Supp.  364,  affirmed  in  (1900)  54 
App.  Div.  626,  66  N.  Y.  Supp.  1144, 
which  is  affirmed  in  (1901)  165  N.  Y. 
670,  59  N.  E.  1130;  Braxmar  v.  Stan- 
ton  (1906)  110  App.  Div.  167,  96  N.  Y. 
Supp.  1096;  Brooklyn  Heights  R.  Co. 
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V.  Brooklyn  City  R.  Co.    (1912)    151 
App.  Div.  465,  135  N.  Y.  Supp.  990. 
North  Carolina. — Duke  v.  Markham 

(1890)  105  N.  C.  181,  18  Am.  St.  Rep. 
889,  10  S.  E.  1017;  Chatham  v.  Meek- 
lenburg  Realty  Co.  (1917)  174  N.  C. 
671,  94  S.  E.  447;  Phillips  v.  Inter- 
state Land  Go.  (1918)  176  N.  C.  514, 
97  S.  E.  417. 

Ohio. — See  also  Cincinnati  v.  Came- 
ron. (1878)  88  Ohio  St.  836. 

Oklahoma. — ^Rainbow  Oil  &  Gas  Co. 
V.  Barton  (1918)  —  Okla.  — ,  173  Pac. 
1185. 

Oregon. — Currie  v.  Bowman  (1894) 
25  Or.  864,  85  Pac.  848;  Finnegan  v. 
Paciilc  Vinegar  Co.  (1894)  26  Or.  152, 
37  Pac.  467;  West  v.  Washington  ^1^ 
C.  River  R.  Co.  (1907)  49  Or.  486,  90 
Pac.  666;  Wehrung  v.  Portland  Coun- 
try Club  &  Live  Stock  Asso.  (1912)  61 
Or.  48,  120  Pac.  747 ;  Rowley  v.  Hager 
(1912)  68  Or.  246,  127  Pac.  86;  Roe 
V.  Heilig  Theater  Co.  (1919)  —  Or.  — , 
185  Pac.  909. 

Pennsylvania. — ^Hughes  v.  First  Nat. 
Bank  (1885)  110  Pa.  428,  1  Atl.  417; 
Croldbeck   v.    Kensington    Nat.    Bank 

(1891)  48  Phila.  Leg.  Int.  76,  affirmed 
in  (1892)  147  Pa.  267,  28  Atl.  565; 
Zearfoss  v.  Farmers  &  M.  Institute 
(1898)  154  Pa.  449,  26  Atl.  211 ;  Wayne 
Title  ft  T.  Co.  V.  Schuylkill  Electric 
R.  Co.  (1899)  191  Pa.  90,  43  Atl.  135; 
Mohrf  eld  v.  Second  German  S.  E.  Bldg. 
Asso.  (1900)  194  Pa.  488,  45  Atl.  835; 
Pannebaker  v.  Tuscarora  Valley  R. 
Co.  (1907)  219  Pa.  60,  67  Atl.  923; 
McKibbin  v.  Hulton  Dyeing  &  Finish- 
ing Co.  (1910)  227  Pa.  153,  75  Atl. 
1038;  First  Nat.  Bank  v.  American 
Bangor  Slate  Co.  (1910)  229  Pa.  27, 
77  Atl.  1100;  DeForest  v.  Northwest 
Townsite  Co.  (1912)  236  Pa.  125,  84 
Atl.  674;  ScouTON  v.  Stony  BBlbOK 
Lumber  Co.  (reported  herewith)  ante, 
1433;  McBride  v.  Western  Pennsylva- 
nia Paper  Co.  (1919)  263  Pa.  345,  106 
Atl.  720.  See  also  Martin  v.  Inter- 
State  Lumber  Co.  (1918)  260  Pa.  218, 
103  Atl.  613. 

Rhode  Island. — ^Adam  v.  New  Eng- 
land Invest.  Co.  (1911)  33  R.  I.  193, 
80  Atl.  426. 

South  Cardlina. — Hubbard  v.  Cam- 
perdown  Mills  (1887)  26  S.  C.  581,  2 
S.  E.  576;  Moyer  v.  East  Shore  Ter- 


minal Co.  (1894)  41  S.  C.  300,  25  L.R.A. 
48,  44  Am.  St.  Rep.  709,  19  S.  E.  651. 

South  Dakota. — Dedrick  v.  Ormsby 
Land  &  Mortg.  Co.  (1899)  12  S.  D.  59, 
80  N.  W.  153;  Hunt  v.  Northwestern 
Mortg.  Trust  Co.  (1902)  16  S.  D.  241, 
92  N.  W.  28;  American  Nat.  Bank  v. 
Wheeler-Adams  Auto  Co.  (1913)  81  S. 
D.  524,  141  N.  W.  396.  See  also  Ege 
V.  Centerville  Teleph.  Co.  (1914)  83  S. 
D.  648,  147  N.  W.  70. 

Texas.— Clark  v.  Elmendorf  (1904) 

—  Tex.  Civ.  App.  — ,  78  S.  W.  538; 
Peach  River  Lumber  Co.  v.  Ayers 
(1906)  41  Tex.  Civ.  App.  834,  91  S. 
W.  387;  Hurlbut  v.  Gainor  (1907)  45 
Tex.  Civ.  App.  588,  103  S.  W.  409; 
Texas  &  G.  R.  Co.  v.  Whiteside  (1909) 
55  Tex.  Civ.  App.  593,  119  S.  W.  126; 
Kansas  City,  M.  &  0.  R.  Co.  v.  Sweet- 
water (1911)  62  Tex.  Civ.  App.  242, 
181  S.  W.  251,  reversed  in  (1911)  104 
Tex.  829,  187  S.  W.  1117;  Knox  Mill. 
Co.  V.  Warren  (1911)  —  Tex.  Civ.  App. 
— ,  141  S.  W.  1007 ;  Kincheloe  Irrigat- 
ing Co.  V.  Hahn  Bros.  (1912)  105  Tex. 
281,  146  S.  W.  1187,  affirming  (1910) 

—  Tex.  Civ.  App.  — ,  132  S.  W.  78; 
Canadian  Long  Distance  Teleph.  Co. 
V.  Seiber  (1913)  —  Tex.  Civ.  App.  —, 
159  S.  W.  897;  Southern  Kansas  R.  Co. 
V.  Logue  (1911)  —  Tex.  Civ.  App.  — , 
189  S.  W.  11,  affirmed  in  (1914)  106 
Tex.  445,  167  S.  W.  805;  Bankers' 
Trust  Co.  V.  Cooper  (1915)  —  Tex.  Civ. 
App.  — ,  179  S.  W.  541;  Weathersby 
V.  Texas  &  0.  Lumber  Co.  (reported 
herewith)  ante,  1440;  Morgan  v.  Wash- 
bum  Lumber  Co.  (1915)  —  Tex.  Civ. 
App.  — ,  180  S.  W.  911. 

Utah.— Murray  v.  Beal  (1901)  28 
Utah,  648,  65  Pac.  726;  Brooks  v. 
Geo.  Q.  Cannon  Asso.  (1919)  —  Utah, 
— ,  178  Pac.  589. 

Vermont-i^Lyndon  Mill  Co.  v.  Lyn- 
don Literary  &  Biblical  Inst.  (1891) 
63  Vt.  581,  25  Am.  St.  Rep.  783,  22  Atl. 
575;  Lyndon  Sav.  Bank  v.  Internation- 
al Co.  (1905)  78  Vt  169,  112  Am.  St. 
Rep.  900,  62  Atl.  50. 

Virginia. — Southern  Amusement  Co. 
v.  Ferrell-Bledsoe  Furniture  Co. 
(1919)  —  Va.  — ,  99  S.  E.  716. 

Washington. — Dexter  Horton  &  Co. 
V.  Long  (1891)  2  Wash.  435,  26  Am. 
St.  Rep.  867,  27  Pac.  271;  Kirwin  v. 
Washington    Match    Co.     (1905)     37 
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Wash.  285.  79  Pac.  928;  McKinley  v. 
Mineral  Hill  Consol.  Min.  Ck).  (1907) 
46  Wash.  162,  89  Pac.  495;  Shertzer  v. 
Hillman  Invest.  Co.  (1909)  62  Wash. 
492,  100  Pac.  892;  Sesnon  v.  Lindeberg 
(1911)  66  Wash.  1,  118  Pac.  900;  Ul- 
rich  V.  Pateros  Water  Ditch  Co.  (1912) 
67  Wash.  328,  121  Pac.  818;  King  v. 
West  Coast  Grocery  Co.  (1913)  72 
Wash.  132,  129  Pac.  1081.  See  also 
Elwell  V.  Puget  Sound  &  C.  R.  Co. 
v(1893)  7  Wash.  487,  35  Pac.  376. 

West  Virginia.— Third  Nat.  Bank  v. 

Xiaboring  Man's  Mercantile  &  Mfg.  Co. 

(1904)   56  W.  Va.  446,  49  S.  E.  544; 

Williams  v.  S.  M.  Smith  Ins.  Agency 

(1915)  75  W.  Va.  494,  84  S.  E.  235, 
Ann.   Cas.    1917A,   813,   later   appeal 

(1916)  79  W.  Va.  16,  90  S.  E.  893. 
Wisconsin. — Kneeland     v.     Oilman 

(1869)  24  Wis.  39;  Witter  v.  Grand 
Rapids  Flouring  Mill  Co.  (1891)  78 
Wis.  548,  47  N.  W.  729;  Moody  &  M, 
Co.  V.  Methodist  Episcopal  Church 
(1898)  99  Wis.  49,  74  N.  W.  572;  Sul- 
len V.  Milwaukee  Trading  Co.  (1901) 
109  Wis.  41,  85  N.  W.  115;  Heinze  v. 
South  Green  Bay  Land  &  Dock  Co. 
(1901)  109  Wis.  99,  85  N.  W.  145;  St. 
Claire  v.  Rutledge  (1902)  115  Wis. 
583,  95  Am.  St.  Rep.  964,  92  N.  W. 
234;  Petersen  v.  Elholm  (1906)  130 
Wis.  1,  109  N.  W.  76,  rehearing  denied 
in  (1906)  180  Wis.  9,  109  N.  W.  1034; 
Ed.  Schuster  &  Co.  v.  Kuryeb  Pub.  Co. 

(reported  herewith)  ante,  1437. 

Wyoming.— Frank  v.  Hicks  (1894)  4 
Wyo.  502,  35  Pac.  475,  1025. 

England.— Smith  v.  Hull  Glass  Co. 
(1852)  11  C.  B.  897,  138  Eng.  Reprint, 
729,  7  Eng.  Ry.  &  C.  Cas.  287,  21  L.  J. 
C.  P.  N.  S.  106,  16  Jur.  595;  Re  Mag- 
dalena  Steam  Nav.  Co.  (1860)  Johns. 
V.  C.  690,  70  Eng.  Reprint,  597,  29  L. 
J.  Ch.  N.  S.  667,  6  Jur.  N.  S.  975,  8 
Week.  Rep.  829;  Troup's  Case  (I860) 
29  Beav.  358,  54  Eng.  Repnnt,  664; 
Hoare's  Case  (1861)  80  Beav.  225,  54 
Eng.  Reprint,  874;  Wilson  v.  West 
Hartlepool  Harbour  &  R.  Co.  (1864) 
84  Beav.  187,  56  Eng.  Reprint,  606, 
affirmed  in  (1865)  2  De  G.  J.  &  S.  475, 
46  Eng.  Reprint,  459,  34  L.  J.  Ch.  N. 
S.  241,  11  Jur.  N.  S.  124,  11  L.  T.  N. 
:S.  692,  13  Week.  Rep.  851;  Totterdell 
V.  Fareham  Blue  Brick  &  Tile  Co. 
(1866)  35  L.  J.  C.  P.  N.  S.  278,  L.  R. 


1  C.  P.  674,  12  Jur.  N.  S.  901,  14  Week. 
Rep.  919. 

Canada. — Thompson  v.  Brantford 
Electric  &  Operating  Co.  (1898)  25 
Ont.  App.  R^.  340;  Hedican  v.  Crow's 
Nest  Pass  Lumber  Co.  (1914)  19  B.  C. 
416,  17  D.  L,  R.  164,  6  West.  Week. 
Rep.  969,  28  West.  L.  R.  37.  See  also 
Wood  V.  Ontario  &  Q.  R.  (To.  (1874) 
24  U.  C.  C.  P.  334;  Bridgewater  Cheese 
Factory  Co.  v.  Murphy  (1894)  26  Ont 
Rep.  827,  23  Ont  App.  Rep.  66,  26  Can. 
S.  C.  448;  Foster  v.  British  Ck>lumbia 
F.  Ins.  Co.  (1917)  —  Manitoba,  — ,  3 
West.  Week.  Rep.  598,  87  D.  L.  R.  404. 

Thus,  in  a  comparatively  early  case, 
Fister  v.  La  Rue  (1858)  15  Barb.  (N. 
Y.)  328,  concerning  the  unauthorized 
execution  of  a  contract  of  employment 
by  a  trustee  of  an  incorporated  school 
district,  it  was  said:  "It  is  well  set- 
tled, at  .least  in  this  country,  that 
where  a  person  is  employed  for  a  cor- 
poration by  one  assuming  to  act  in  its 
behalf,  and  goes  on  and  renders  the 
services  according  to  the  agreement 
with  the  knowledge  of  its  officers  and 
without  notice  that  the  contract  is  not 
recognized  as  yalid  and  binding,  such 
corporation  will  be  held  to  have  sanc- 
tioned and  ratified  the  contract,  and 
be  compelled  to  pay  for  the  services, 
according  to  the  agreement.  Having 
availed  itself  of  the  services  and  re- 
ceived the  benefits,  it  is  bound  in  con- 
science to  pay,  and  will  not  be  heard 
to  say  that  the  original  agreement  was 
not  made  by  a  person  legally  author- 
ized to  contract." 

So,  too,  in  a  recent  case,  in  holding 
that  a  corporation  ratified  the  unau- 
thorized contract  of  its  ofllcer  by 
knowingly  receiving  and  retaining  the 
benefits  thereof,  the  court  said:  "It 
is  repugnant  to  every  sense  of  justice 
and  fair  dealing  that  a  principal  shall 
avail  himself  of  the  benefits  of  an 
agent's  act,  and  at  the  same  time  re- 
pudiate his  authority.  A  corporation 
may  not  avail  itself  even  of  ultra  vires 
as  a  defense,  where  a  contract  has  been 
entered  into  and  executed  in  good 
faith  by  the  other  party,  and  the  cor- 
poration has  received  the  benefit  of 
the  performance."  McBride  v.  West- 
ern Pennsylvania  Paper  Go.  (1919) 
268  Pa.  345,  106  Atl.  720. 
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///.  Application  of  rule, 
o.  Contract  of  employment  of  servant. 

Where  the  president  of  a  corpora- 
tion enters  into  a  contract  of  employ- 
ment with  a  servant,  and  the  latter 
performs  services  pursuant  to  the  con- 
tract, which  are  received  by  the  com- 
pany with  full  knowledge  of  the  con- 
tract, the  corporation  may  not  deny 
the  authority  of  its  officer  in  order  to 
evade  the  liability  incurred  under  the 
agreement,  having  accepted  and  re- 
tained the  advantages  derived  from 
the  contract.  Egbert  v.  Sun  Co. 
(1903)  126  Fed.  568;  Mobile  &  K.  C. 
R.  Co.  V.  Owen  (1898)  121  Ala.  505, 
25  So.  612;  Perry  v.  Simpson  Water- 
proof Mfg.  Co.  (1871)  87  Conn.  520; 
Bennett  v.  Millville  Improv.  Co.  (1902) 
67  N.  J.  L.  320,  51  Atl.  706 ;  Schurr  v. 
New  York  &  B.  Suburban  Invest.  Co. 
(1891)  41  N*.  Y.  S.  R.  90, 16  N.  Y.  Supp. 
210;  Rainbow  Oil  &  Gas  Co.  v.  Barton 
(1918)  —  Okla.  — ,  173  Pac.  1135; 
De  Forest  v.  Northwest  Townsite  Co. 
(1912)  236  Pa.  125,  84  Atl.  674. 

In  Mutual  Oil  Co.  v.  Hills  (1918) 
160  C.  C.  A,  335,  248  Fed.  257,  it  ap- 
peared  that  the  plaintiff  was  employed 
as  a  manager  of  the  defendant  cor- 
poration pursuant  to  a  contract  of 
emplo3mfient  made  by  the  latter's  presi- 
dent, by  which  the  plaintiff  was  to  re- 
ceive, in  addition  to  his  salary,  a  num- 
ber of  shares  of  the  corporation.  Pur- 
suant to  this  contract,  and  with  full 
knowledge  of  its  existence  and  char- 
acter on  the  part  of  the  corporate  of- 
ficers and  shareholders,  the  plaintiff 
entered  on  and  performed  his  mana- 
gerial duties.  In  this  action  to  com- 
pel the  issuance  of  the  stock  provided 
for  in  the  contract,  the  court  held  that 
the  corporation,  having  accepted  the 
plaintiff's  services  with  knowledge  of 
the  contract  under  which  he  was  em- 
ployed, had  incurred  a  liability  which 
it  could  not  evade  by  disclaiming  the 
president's  authority  to  act. 

Where  the  manager  of  a  corporation 
appointed  and  employed  a  superin- 
tendent at  a  monthly  salary,  despite 
the  fact  that  the  charter  of  the  cor- 
poration provided  that  a  superintend- 
ent could  only  be  appointed  by  an  elec- 
tion of  the  board  of  directors,  and  the 
corporation     through     its     directors, 


knowing  of  such  employment,  received 
the  benefits  thereof,  the  court  held 
that  the  act  of.  the  manager  was  rati- 
fied, quoting  from  Gribble  v.  Colum- 
bus Brewing  Co.  (1893)  100  Cal.  71, 
84  Pac*  629,  as  follows :  "That  which 
.  .  .  a  principal  may  authorize  an 
agent  to  perform,  he  may  ratify  when 
performed  by  the  latter  without  au- 
thority, and  the  same  rule  applies  to 
a  corporation ;  where,  with  full  knowl- 
edge of  all  the  facts  involved,  a  prin- 
cipal reaps  the  fruits  of  an  unauthor- 
ized contract  of  his  agent,  and  for 
some  time  yields  acquiescence  to  ita 
provision,  he  will  be  deemed  to  have 
ratified  it,  and  will  be  estopped,  as 
against  one  who  has  fully  performed 
the  contract,  from  repudiating  it  to 
the  injury  of  the  latter.  And  this  doc- 
trine applies  to  corporations  equally 
with  individuals."  Colpe  v.  Jubilee 
Min.  Co.  (1905)  2  Cal.  App.  393,  84 
Pac.  324. 

So,  in  Brown  v.  Crown  Gold  Min,  Co- 
(1907)  150  Cal.  376,  89  Pac.  86,  it  waa 
held  that  where  the  board  of  directors 
of  a  corporation,  knowing  of  the  un- 
authorized act  of  its  manager  de  facto 
in  hiring  the  plaintiff,  nevertheless 
failed  to  disafldrm  the  contract  of  em- 
ployment and  allowed  the  plaintiff  tg 
perform  services  beneficial  to  the  cor- 
poration, it  must  be  deemed  that  the 
manager's  contract  of  hiring  was  rati- 
fied. 

In  Domenico  v.  Alaska  Packers' 
Asso.  (1901)  112  Fed.  554,  an  action 
brought  by  several  employees  of  the 
defendant  corporation,  it  appeared 
that  they  were  employed  by  the  de- 
fendant's general  superintendent  and 
rendered  such  services  as  their  em- 
ployment required.  The  company,  al- 
though denying  the  authority  of  its 
officer  to  make  the  contracts  of  em- 
ployment, retained  the  benefit  of  the 
claimants'  services.  It  was  held  that 
the  corporation,  by  receiving  the  bene- 
fits of  the  contracts,  was  estopped 
from  disputing  the  authority  of  its 
superintendent  to  act  for  it  in  making 
the  contracts. 

In  Fallon  v.  Clifton  Mfg.  Co.  (1911) 
207  Mass.  491,  93  N.  E.  800,  it  was  held 
that  a  corporation  was  liable  for  serv- 
ices rendered  by  the  plaintiff  pursuant 
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to  a  contract  of  employment  executed 
by  the  corporation's  treasurer,  under 
which  the  plaintiff  performed  the  serv- 
ices required,  the  benefits  of  which 
were  received  and  retained  by  the  com- 
pany with  knowledsre  of  the  terms  of 
the  contract  made  by  its  officer. 

Where  it  appeared  that  a  school- 
teacher was  employed  under  a  con- 
tract executed  by  one  of  the  trustees 
of  an  incorporated  school  district, 
and  rendered  the  required  services 
with  the  knowledge  of  the  other  of- 
Iftcers,  the  court  held  that  the  contract 
was  thereby  ratified,  saying:  "It  is 
well  settled,  at  least  in  this  country, 
that  where  a  person  is  employed  for  a 
corporation  by  one  assuming  to  act 
in  its  behalf,  and  goes  on  and  renders 
the  services  according  to  the  agree- 
ment, with  the  knowledge  of  its  of- 
ficers and  without  notice  ^hat  the  con- 
tract is  not  recognized  as  valid  and 
binding,  such  corporation  will  be  held 
to  have  sanctioned  and  ratified  the 
contract,  and  be  compelled  to  pay  for 
the  services,  according  to  the  agree- 
ment. Having  availed  itself  of  the 
services  and  received  the  benefits,  it 
is  bound  in  conscience  to  pay,  and  will 
not  be  heard  to  say  that  the  original 
agreement  was  not  made  by  a  person 
legally  authorized  to  contract.''  Fister 
y.  La  Rue  (1858)  15  Barb.  (N.  Y.)  823. 
\  And  in  Finnegan  v.  Pacific  Vinegar 
Co.  (1894)  26  Or.  152,  87  Pac.  457, 
a  corporation  was  held  liable  under 
an  unauthorized  contract  of  employ- 
ment where  the  plaintiff  entered  upon 
and  performed  his  duties  under  the 
contract  with  the  knowledge  of  the 
corporation,  the  court  saying:  'The 
defendant  having  suffered  the  plain- 
tiff to  work  for  it  under  a  contract 
made  with  its  vice  president,  for  the 
period  of  eight  months,  without  pro- 
test or  objection,  and  without  in  any 
way  signifying  its  dissent,  the  jury 
was  justified  in  finding  that  it  had 
ratified  the  act  of  its  agent,  and  there- 
fore could  not  be  heard  to  impeach  the 
validity  of  the  contract  on  the  pre- 
tense that  it  was  made  without  au- 
thority. If  it  desired  to  disavow  the 
contract,  it  was  its  duty  to  have  been 
active  in  doing  so  as  soon  as  the  fact 
came  to  its  knowledge." 


In  Wehrung  v.  Portland  Country 
Club  &  Live  Stock  Asso.  (1912)  61  Or. 
48,  120  Pac.  747,  it  appeared  that  the 
plaintiff  rendered  services  as  a  gen- 
eral manager  of  the  defendant  cor- 
poration, pursuant  to  a  contract  of 
employment  executed  on  the  part  of 
the  corporation  by  its  vice  president 
and  secretary,  and  it  further  appeared 
that  the  corporation  received  and  re- 
tained the  benefits  of  the  plaintiff's 
services  under,  and  with  knowledge  of, 
the  contract.  The  court  held  that  the 
agreement  made  by  the  corporation's 
officers  was  thereby  ratified,  saying: 
"In  an  action  upon  a  contract,  exe- 
cuted by  one  assuming  to  act  in  be- 
half of  the  corporation,  where  plaintiff 
has  rendered  services  in  accordance 
with  the  agreement,  and  with  the 
knowledge  of  the  officers  of  the  cor- 
poration, without  notice  that  the  con- 
tract is  not  recognized  by  it  as  valid, 
such  corporation  will  be  held  to  have 
ratified  the  contract,  and  will  be  lia- 
ble for  the  services  rendered  accord- 
ing to  the  agreement.'' 

In  Moyer  V.  East  Shore  Terminal  R. 
Co.  (1894)  41  S.  C.  800,  25  LJEt.A.  48, 
44  Am.  St.  Rep.  709,  19  S,  E.  651, 
wherein  it  appeared  that  the  defend- 
ant's general  manager  employed  the 
plaintiff  by  contract  executed  by  him, 
without  authority,  and  the  plaintiff 
performed  services  thereunder  for  a 
considerable  period  of  time  with  ap- 
parent knowledge  on  the  part  of  the 
corporation  of  the  agreement  made  by 
its  officer-agent,  the  court  held  that 
it  could  not  now,  allege  the  invalidity 
of  the  contract  because  of  the  want 
of  authority  of  its  agent  to  execute  the 
same,  for  it  had  accepted  and  retained 
the  benefits  of  the  transaction,  with 
knowledge  of  its  terms  and  purport. 

And  in  Totterdell  v.  Fareham  Blue 
Brick  &  Tile  Co.  (1866)  35  L.  J.  C.  P.  N, 
S.  (Eng.)  278,  L.  R.  1  C.  P.  674,  12 
Jur.  N.  S.  901,  14  Week.  Rep.  919, 
wherein  it  appeared  that  two  of  the 
directors  of  the  defendant  stock  com- 
pany employed  the  plaintiff  as  a  fore- 
man in  the  company's  plant,  and  that, 
pursuant  to  the  contract,  the  plaintiff 
performed  the  services  required,  which 
were  received  by  the  corporation  to 
its  benefit,  the  court  held  that  he  could 
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recover  the  value  of  his  services,  as 
the  company  was  bound  under  the  con- 
tract made  by  its  directors,  having  ac- 
cepted and  retained  the  value  thereof. 

Also  ill  Arkansas  Amusement  Asso. 
V.  Higfirins  (1910)  96  Ark.  498,  182  S. 
W.  685,  the  court  held  that  a  corpora- 
tion was  liable  for  services  rendered 
by  an  employee  hired  by  its  president 
and  general  manager,  it  being  shown 
that  the  corporation  received  the  behe- 
sts and  enjoyed  the  fruits  of  the  en- 
terprise conducted  for  it  by  its  officer- 
agent. 

In  Brooks  v.  Geo.  Q.  Cannon  Asso. 
(1919)  —  Utah,  — ,  178  Pac.  589,  the 
court  held  that  a  charge  to  the  jury 
in  the  following  words  was  proper: 
^'That  if  you  find  from  the  evidence 
that  any  officer  of  defendant,  purport- 
ing or  pretending  to  act  for  defend- 
ant, did  employ  plaintiff,  and  defend- 
ant did  receive  and  accept  the  benefit 
of  plaintiff's  services,  although  you 
may  find  that  plaintiff  was  not  em- 
ployed in  a  formal  way  by  the  defend- 
ant corporation,  or  by  anyone  having 
authority  from  the  defendant  corpora- 
tion to  employ  her  in  said  matter,  still 
said  defendant  is  liable  to  plaintiff 
for  the  reasonable  value  of  the  serv- 
ices so  rendered  by  her  and  accepted 
by  the  defendant.'*  However,  it  ap- 
peared that  the  corporation  received 
no  benefits  from  any  contract  entered 
into  with  the  plaintiff. 

In  Bank  of  Columbia  v.  Patterson 
(1818)  7  Cranch  (U.  S.)  299,  8  L.  ed. 
S61,  wherein  it  appeared  that  a  duly 
appointed  committee  of  the  defendant 
corporation  contracted,  without  ex- 
press authority,  with  the  plaintiff,  to 
perform  certain  services  for  the  cor- 
poration, and  pursuant  to  and  with 
Icnowledge  of  such  a  contract  the  de- 
fendant accepted  the  benefits  of  the 
plaintiff's  services,  the  court  held  that 
i)y  so  doing  the  corporation  ratified 
and  adopted  the  contract  of  its  com- 
mittee, and  therefore  the  defendant 
was  bound  and  liable  to  the  plaintiff 
for  the  payment  of  the  value  of  the 
Jatter's  services. 

In  Heinze  v.  South  Green  Bay  Land 
&  Dock  Co.  (1901)  109  Wis.  99,  85  N. 
W.  145,  wherein  it  appeared  that  the 
plaintiff  rendered  services  as  a  civil 


engineer  to  the  defendant  corporation 
pursuant  to,  and  with  knowledge  on 
its  part  of,  a  contract  retaining  the 
plaintiff,  and  executed  by  a  party  who 
was  elected  president  of  the  corpora- 
tion by  its  de  facto  board  of  directors, 
the  court  held  that  the  defendant,  hav- 
ing knowledge  of  the  transaction  and 
receiving  its  benefits,  adopted  the  same 
and  could  not  question  the  authority 
of  its  officer  to  bind  it. 

So,  in  Balet  V.  New  York  &  N.  J. 
Bridge  Co.  (1899)  40  App.  Div.  245,  58 
N.  Y.  Supp.  19,  wherein  it  appeared 
that  the  plaintiff,  a  civil  engineer,  at 
the  instance  and  request  of  the  de- 
fendant corporation's  officers,  per- 
formed services  for  the  company  in 
the  nature  of  drawing  plans,  and  hav- 
ing cuts  made  thereof,  of  a  bridge  pro- 
posed to  be  constructed  by  the  defend- 
ant corporation,  and  wrote  a  descrip- 
tive article  of  the  same,  all  of  which 
were  used  in  a  newspaper  article  for 
the  purpose  of  infiuencing  public  opin- 
ion in  favor  of  the  defendant,  the  court 
held  that,  having  received  and  ac- 
cepted the  benefit  of  the  plaintiff's 
performance  of  an  unauthorized  con- 
tract;, it  must  be  deemed  that  the  cor- 
poration ratified  the  same  and  was  lia- 
ble thereon. 

In  Davies  ▼.  Harvey  Steel  Co.  (1896) 
6  App.  Div.  166,  89  N.  Y.  Supp.  791, 
wherein  it  appeared  that  the  plaintiff 
performed  work,  labor,  and  services 
for  the  defendant  corporation  at  the 
instance  of  its  president,  and  pursuant 
to  a  contract  executed  by  him,  and  it 
further  appeared  that  the  corporation, 
knowing  of  the  transaction,  accepted 
and  received  the  benefits  thereof,  the 
court  held  that  the  corporation  was 
liable  under  the  agreement,  having 
ratified  the  same  by  accepting  and  re- 
taining the  fruits  derived  therefrom, 
stating  the  general  rule  as  follows: 
"The  general  rule  is  that  an  agree^ 
ment  by  an  officer  or  agent  of  a  cor- 
poration, who  assumes  to  act  in  its  bcr 
half,  can  be  enforced  against  the  cor- 
poration •  where  it  has  received  the 
benefit  of  the  agreement.'' 

And  in  Hooker  v.  Eagle  Bank  (1864) 
80  N.  Y.  83,  86  Am.  Dec,  351,  it  ap- 
peared that  the  president  and  two  di- 
rectors of  the  defendant  corporation 
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contracted  with  the  plaintiff  for  his 
services  as  an  architect  in  the  con- 
struction of  a  building  for  the  defend- 
ant. It  further  appeared  that  after 
the  plaintiff  had  partly  performed,  and 
the  corporation,  with  knowledge  of  the 
contract  made  by  its  officers,  had  ac- 
cepted and  retained  the  benefits  of  the 
performance,  it  canceled  the  contract. 
In  this  action  to  recover  the  value  of 
the  services,  the  court  held  that  the 
corporation  was  liable  on  an  implied 
assumpsit;  having  accepted  and  re- 
tained the  benefits  of  the  unauthor- 
ized contract,  it  thereby  ratified  the 
same. 

In  Ruttle  V.  What  Cheer  Coal  Min. 
Co.  (1908)  153  Mich.  300,  117  N.  W. 
168,  it  appeared  that,  with  knowledge 
of  the  defendant  corporation,  the 
plaintiff  rendered  services  to  it  pur- 
suant to  a  contract  made  by  a  prin- 
cipal stockholder,  who  was  also  the 
president  and  treasurer  of  the  com- 
pany, and  that  the  corporation  re- 
ceived the  benefits  of  the  services  per- 
formed. It  was  held  that  the  corpora- 
tion was  as  much  bound  as  though  it 
had  itself  formally  contracted  for  the 
services,  having  ratified  the  contract 
by  receiving  and  retaining  the  benefits 
flowing  therefrom. 

In  Underwood  v.  Newport  Lyceum 
(1844)  5  B.  Mon.  (Ky.)  129,  41  Am. 
Dec.  260,  the  court  held  that  a.  cor- 
poration was  liable  on  an  assumpsit 
to  a  person  for  rendering  services  and 
performing  work  for  the  corporation 
at  the  instance  of  a  contract  made  by 
the  company's  officers,  where  it  ap- 
peared that  the  corporation  accepted 
and  retained  the  benefits  of  the  con- 
tract. 

In  Wood  V.  Ontario  &  Q.  R.  Co. 
(1874)  24  U.  C.  C.  P.  834,  the  court 
found  the  evidence  insufficient  to  show 
a  receipt  of  the  benefits  of  the  plain- 
tifTs  services,  pursuant  to  a  contract 
executed  by  a  director  of  the  defend- 
ant corporation  to  retain  the  plaintiff, 
but  said:  'The  acceptance  or  enjoy- 
ment by  the  company  [if  shown]  is 
evidence  of  its  having  contracted  for 
the  thing  done^  and  agreeing  to  pay 
for  it." 

In  Thomasson  v.  Grace  M.  E.  Church 
(1896)   113  Cal.  558,  45  Pac.  838,  the 


court  held  that  work  performed  under 
an  unauthorized  contract  was  Wholly 
worthless,"  and  therefore  there  was 
no  acceptance  of  benefits  so  as  to 
create  a  ratification. 

b.  Contract  of  employment  of  agent, 
hroTcer,  or  attorney. 

Where  it  appeared  that  the  general 
manager  of  a  corporation  contracted 
with  the  plaintiff,  a  broker,  to  procure 
a  purchaser  for  certain  stock  of  the 
coxporation,  and,  the  broker  having 
succeeded  in  selling  the  stock,  the  cor- 
poration received  the  proceeds  of  the 
sale  with  knowledge  of  the  alleged  un- 
authorized contract  of  its  officer,  the 
court  held  that  the  broker  could  re- 
cover his  commissions,  saying:  '^Vhen 
a  contract  is  made  by  any  agent  of  a 
corporation  in  its  behalf,  and  for  a 
purpose  authorized  by  its  charter,  and 
the  corporation  receives  the  benefit 
of  the  contract  without  objection,  it 
may  be  presumed  to  have  authorised 
or  ratified  the  contract  of  its  agent" 
J.  D.  Pace  &  Co.  v.  Alexandria  Electric 
R.  Co.  (1916)  138  La.  879,  70  So.  867. 

In  Bauersmith  v.  Extreme  Gold  Min. 
A  Mill.  Co.  (1906)  146  Fed.  96^  it  ap- 
peared that  the  secretary  of  the  de- 
fendant corporation  contracted,  with- 
out authority,  with  the  plaintiff,  a 
stockbroker,  for  the  sale  of  the  com- 
pany's stock,  and  the  plaintiff,  having 
procured  a  buyer,  sold  the  stock  and 
delivered  the  proceeds  of  the  sale  to 
the  corporation,  which  accepted  and 
retained  the  moneys  so  received.  In 
this  action  brought  by  the  broker  to 
obtain  his  commissions  under  the  un- 
authorized contract^  the  court  held 
that  the  corporation  authorized  and 
ratified  the  contract  of  its  secretary 
by  accepting  the  benefits  and  profits 
derived  from  the  plaintiff's  perform- 
ance, and  having  done  so,  it  was  es- 
topped from  asserting  the  lack  of  au- 
thority of  its  officer-agent  in  order  to 
throw  off  the  obligation. 

In  Meeuwsen  v.  Clough  &  W.  Co. 
(1919)  —  Mich.  — ,  175  N.  W.  408,  it 
was  held  that  a  corporation  which  had 
purchased  the  plant  and  business  of 
another  corporation,  having  accepted 
the  benefits  of  a  contract  subsequent- 
ly made  in  the  name  of  the  latter  cor- 
poration for  the  payment  of  commis- 
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sions  on  orders,  by  fllling  the  orders 
in  part,  could  not  escape  liability  for 
commissions  on  the  part  of  the  orders 
that  were  canceled,  upon  the  ground 
that  it  did  not  know  the  terms  of  the 
contract,  since  it  was  its  legal  duty 
to  discover  all  the  terms  of  the  com* 
mission  contract  the  benefits  of  which 
it  accepted. 

In  Plymer  v.  Hartford  &  N.  Y. 
Transp.  Co.  (1900)  108  Fed.  674,  af- 
firmed in  (1903)  67  C.  C.  A.  288,  120 
Fed.  624,  it  was  held  that  the  act  of 
a  general  manager  of  a  corporation  in 
retaining  the  services  of  a  broker  to 
effect  the  sale  of  a  steamship  was 
ratified  by  the  acceptance  by  the  cor- 
poration of  the  purchase  price  of  the 
boat,  obtained  from  a  sale  effected  by 
the  broker. 

So,  where  it  appeared  that  the  presi- 
dent of  a  corporation,  without  author^ 
ity,  retained  the  services  of  a  broker 
to  sell  certain  property  of  the  corpora- 
tion, and  the  latter,  knowing  of  the 
contract,  accepted  a  purchaser  pro- 
cured by  the  broker,  and  completed  a 
sale  of  the  property  through  him,  it 
was  held  that  the  broker  could  recover 
his  commissions,  as  the  corporation  in 
effect  ratified  the  contract  made  by  its 
officer  without  authority,  by  knowing- 
ly accepting  and  retaining  the  bene- 
fits thereof.  Rowland  v.  Progressive 
Invest.  Co.  (1918)  —  Mo.  App.  — ,  202 
S.  W.  257. 

And  in  L<yon  v.  West  Side  Transfer 
Co.  (1909)  132  App.  Div.  777,  117  N. 
Y.  Supp.  648,  the  court  held  that  where 
it  appeared  that  a  corporation  know- 
ingly received  the  benefits  of  a  sale  of 
property  procured  through  the  serv- 
ices of  a  broker,  who  was  employed 
without  authority  by  its  officers,  the 
burden  was  upon  the  corporation  to 
prove  that  it  did  not  thereby  ratify  the 
unauthorized  contract  of  emplosrment. 

In  Pescia  v.  Societa  Co-ope»tiva 
(1904)  91  App.  Div.  606,  86  N.  Y.  Supp. 
952,  it  appeared  that  certain  officers  of 
the  defendant  corporation,  having  pur- 
chased a  building  through  a  real  es- 
tate broker,  made  a  contract  with  the 
latter  without  authority,  by  which  it 
was  agreed  that  the  corporation 
should  pay  the  broker  commissions 
for  his  services  in  finding  tenants  for 
7  A.L.R.— 92. 


the  property,  in  consideration  that  he 
relinquish  and  pay  to  the  corporation 
a  part  of  his  commission  received  from 
the  sale  under  which  the  company  was 
the  vendee.  And,  it  further  appearing 
that  the  corporation  knowingly  re- 
ceived and  retained  the  consideration 
stipulated  in  the  unauthorized  con- 
tract, the  court  held  that  it  thereby 
ratified  the  same,  and  having  received 
the  plaintiff's  money  it  could  not  deny 
the  authority  of  its  officers  to  retain 
him  under  the  contract. 

And  in  Peach  River  Lumber  Co.  v. 
Ayers  (1906)  41  Tex.  Civ  App.  334, 
91  S.  W.  387,  wherein  it  appeared  that 
the  vice  president,  secretary,  and 
treasurer  w^e  authorized  by  the  by- 
laws of  the  defendant  carpOration  to 
contract  for  the  services  of  a  broker 
in  making  sales  of  corporate  property, 
and  the  secretary  and  treasurer  of  the 
corporation,  acting  without  the  vice 
president  contrary  to  the  requirement, 
employed  the  plaintiff  as  broker,  and 
subsequently  the  vice  president,  on 
behalf  of  the  corporation,  accepted  the 
benefits  of  the  plaintiff's  services,  the 
court  held  that  his  action  in  so  doing 
ratified  the  contract  executed  by  the 
other  two  officers,  and  validated  the 
same  ab  initio. 

In  Pixley  v.  Western  P.  R.  Co. 
(1867)  88  Cal.  183,  91  Am.  Dec.  623, 
the  court  held  that  where  an  attorney, 
retained  by  the  president  of  a  cor- 
poration, performed  the  services  re- 
quired under  the  contract,  it  would  be 
deemed  that  the  corporation  ratified 
the  same  and  was  liable  for  the  value 
of  the  services  rendered. 

But  in  Foulke  v.  San  Diego  &  G.  S. 
P.  R.  Co.  (1876)  51  CaL  365,  the  court 
explained  the  foregoing  ruling,  say- 
ing: "There  are  indeed  dicta  in  the 
opinions  delivered  in  Pixley  v.  West- 
em  P.  R.  Co.  to  the  apparent  effect 
that,  where  all  has  been  done  by  the 
other  contracting  party  which  the  con- 
tract requires  of  him,  the  corporation 
should  be  held  to  have  ratified  the  ex- 
press contract,  and  a  recovery  be  had 
according  to  the  terms  of  such  con- 
tract. But  these  were  not  called  for 
by  the  circumstances  of  that  case, 
which  was  an  action  on  the  quantum 
meruit.    The  true  rule  to  be  deduced 
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from  the  opinions  in  Pixley  v.  Western 
P.  R.  Co.  is,  the  provision  of  the  stat- 
ute must  be  limited  to  contracts  whol- 
ly executory.  It  cannot  refer  to  those 
liabilities  which  the  law  itself  im- 
plies from  benefits  received  and  ac- 
tually enjoyed,  where  the  services 
have  been  performed  on  the  one  side 
and  received  and  enjoyed  on  the  other. 
In  the  last  class  of  cases,  however,  the 
action  must  be  brought  upon  the  im- 
plied promise,  and  the  recovery  must 
be  limited  to  the  value  of  the  actual 
benefit  received.'' 

In  Goodwin  v.  Central  Broadway 
Bldg.  Co.  (1918)  21  CaL  App.  376,  181 
Pac.  896,  wherein  it  appeared  that  the 
president  of  the  defendant  corpora- 
tion, without  authority^  employed  an 
attorney,  and  the  corporation  with 
knowledge  of  the  contract  accepted 
the  services  rendered  thereunder,  the 
court  held  that  the  contract  of  em- 
ployment was  ratified  by  the  accept- 
ance and  retention  of  the  benefits  de- 
rived therefrom,  saying:  "Where,, 
with  full  knowledge  of  all  the  facts  in- 
volved, a  principal  reaps  the  fruits  of 
the  unauthorized  contract  of  his 
agent,  and  for  some  time  yields  ac- 
quiescence to  its  provisions,  he  will 
be  deemed  to  have  ratified  it,  and  will 
be  estopped,  as  against  one  who  has 
fully  performed  the  contract  on  his 
part,  from  repudiating  it  to  the  injury 
of  the  latter.  And  this  doctrine  ap- 
plies to  corporations  equally  with  in- 
dividuals/' 

Where  it  appeared  that  an  officer  of 
a  corporation  contracted  for  the  serv- 
ices of  an  attorney,  and  the  corpora^ 
tion  received  the  benefit  of  his  serv- 
ices, the  court  held  that  the  acceptance 
of  the  advantages  of  the  contract  pre- 
cluded the  corporation  from  asserting^ 
want  of  authority  on^the  part  of  its 
ofi^cer  to  incur  a  liability  for  the  same. 
Bankers'  Trust  Co.  v.  Cooper  (1916) 
—  TcK.  Civ.  App.  — ,  179  S.  W.  641. 

So  in  Pittsburgh,  C.  &  St.  L.  R.  Co. 
▼.  WooUey  (1876)  12  Bush  (Ky.)  461, 
the  court  held  that  a  contract  made  by 
a  director,  retaining  th«  services  of 
an  attorney,  could  not  be  avoided  on 
the  ground  of  want  of  authority  of  the 
agent-ofiicer  to  contract,  where  it  ap- 
peared that  the  corporation  knowing- 


ly received  the  benefits  of  the  agree- 
ment by  accepting  the  attorney's  serv- 
ices. 

See  also  Ney  v.  Eastern  Iowa  Teleph. 
Co.  (1919)  —  Iowa,  — ,  171  N.  W.  26, 
reversing  (1913)  162  Iowa,  626,  144 
N.  W.  383,  wherein  the  court  held  that 
evidence  of  the  fact  that  the  defendant 
corporation  accepted  the  services  of 
the  plaintiff  as  an  attorney,  retained 
in  pursuance  of  an  alleged  unlawful 
contract  with  the  company's  presidenti 
should  have  been  submitted  to  the  jury 
as  a  question  of  fact  whe.ther  or  not 
the  corporation  ratified  the  contract. 

In  Lord  &  Thomas  v.  Sanitary 
Drinking  Cup  Co.  (1916)  191  IlL  App. 
160,  the  court  held  that  express  au- 
thority on  the  part  of  a  secretary- 
treasurer  of  the  defendant  corporation, 
to  contract  for  the  rendering  of  serv- 
ices as  an  advertising  agent  by  the 
plaintiff,  was  not  necessary,  where  it 
was  shown  that  the  defendant,  know- 
ing of  the  contract,  received  and  re- 
tained the  benefits  thereof,  for  by  so 
doing  it  ratified  the  contract  of  its 
ofllcer,  making  it  valid  ab  initio. 

Where  it  i^peared  that  the  pres- 
ident of  the  defendant  corporation  en- 
tered into  a  contract^  without  author- 
ity, to  pay  commissions  to  the  plaintitf 
for  his  services  in  inducing  patron- 
age for  the  defendant,  and  it  appeared 
further  that  the  corporation,  knowing 
of  the  unauthorized  contract,  never- 
theless received  and  retained  the 
benefits  incident  to  the  plaintiff's  per- 
formance, the  court  held  that  the  facts 
constituted  a  ratification  of  the  un- 
authorized contract,  saying:  'IJpon 
this  appearing,  even  assuming  that  the 
president  of  the  defendant  was  not 
authorized  to  make  the  contract  with 
plaintiff,  yet  the  corporation,  in  avail- 
ing itself  of  plaintiff's  services  there- 
under, has  adopted  and  ratified  the 
same,  and  should  pay  for  the  services 
according  to  the  agreement."  Smith 
▼.  Martin  Anti-Fire  Car  Heater  Go. 
(1892)  46  N.  T.  &  R.  26, 19  N.  Y.  Supp. 
286. 

In  Bertholf  v.  Fisk  (1918)  182  Iowa, 
1308,  166  N.  W.  713,  wherein  it  ap- 
peared that  the  manager  of  the  defend- 
ant corporation  hired  the  plaintiff  as 
an  automobile  salesman,  and  the  cor- 
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poration,  knowing  of  the  contract  of 
employments  accepted  the  benefit  of  a 
<ron8i  deration  paid  by  the  plaintiff,  for 
the  agency,  the  court  held  that  the  re- 
tention of  the  beneflta  of  the  contract 
ratified  the  same,  and  the  defendant 
was  liable  to  the  plaintiff  under  the 
agreement. 

Where  it  appeared  that  an  officer 
of  a  defendant  corporation  contracted, 
without  authority,  with  the  plaintiff, 
an  insurance  adjuster,  for  the  serv- 
ices of  the  latter  in  adjusting  claims 
against  the  corporation,  and  pursuant 
to  this  contract  the  plaintiff  rendered 
his  services  in  the  matter  and  success- 
fully adjusted  certain  claims  for  the 
corporation,  which  received  and  re- 
tained the  benefits  and  fruits  of  the 
plaintiff's  services,  with  knowledge  of 
the  character  and  extent  of  the  un- 
authorized contract,  the  court  held 
that  the  defendant  ratified  the  un- 
authorized contract  of  its  ofiicer  by  re- 
ceiving, with  knowledge,  the  benefits 
derived  from  the  contractual  per- 
formance on  the  part  of  the  plaintiff, 
saying:  "Corporations  engaged  in  as 
large  a  business  as  that  of  defendant 
cannot  have  all  corporate  action 
through  directors,  or  the  ordinary  ex- 
ecutive officers.  They  will  not  be  per- 
mitted to  take  advantage  of  benefits 
accruing  from  the  acts  of  officers,  nec- 
essarily invested  with  large  discretion 
and  acting  within  the  scope  of  their 
au^ority»  and  repudiate  the  obliga- 
tions incurred  in  their  acquisition,  by 
denying  the  anthori^  of  the  ofiteers. 
Meire  denial  of  authority  will  not  be 
conclusive;  and  one  undertaking  to  en- 
force his  claims  against  the  corpora- 
tion may  establish  by  circumstances 
an  authority  which  exists  in  fact, 
though  it  may  never  have  been  con- 
ferred by  any  single  affirmative  act 
Acquiescence  and  confirmation  may 
also  be  established  by  circumstances.'^ 
Bostwick  V.  Mutual  L.  Ins.  Co.  (1918) 
168  a  C.  A.  286,  251  Fed.  86. 

In  Rich  V.  SUte  Nat.  Bank  (1878) 
7  Neh.  201,  29  Am.  Rep.  382,  wherein 
it  appeared  that  the  president  of  a 
banking  corporation  contracted  with 
the  plaintiff,  and  the  corporation,  with 
knowledge  of  the  transaction,  received 
and  retained  the  benefits  of  the  con- 


tract in  the  nature  of  plaintiflTs  serv- 
ices as  a  director  and  the  continued 
business  of  plaintiff's  firm,  the  court 
held  that  the  retention  of  the  benefits 
of  the  contract  constituted  a  ratifica- 
tion thereof,  and  created  an  estoppel, 
so  that  the  defendant  could  not  avail 
itself  of  its  officer's  lack  of  authority 
to  contract. 

See  also  Foster  v.  British  Columbia 
F.  Ins.  Co.  (1917)  3  West  Week.  Rep. 
(Manitoba)  698,  37  D.  L.  R.  404, 
wherein,  among  other  things,  the  court 
held  that  the  question  of  an  officer's 
auth<$rity  to  bind  his  corporation  to  an 
agreement  to  pay  the  plaintiff  for  his 
services  in  effecting  a  reinsurance 
transaction  for  it,  was  immaterial,  in 
view  of  the  fact  that  the  company  sub- 
sequently ratified  the  contract  by  ac- 
cepting the  benefits  of  the  plaintiff's 
services. 

c  Contract  to  purchoBe  or  sell  personalty 

in  general. 

In  Southern  Amusement  Co.  v.  Fer- 
rell-Bledsoe  Furniture  Co.  (1919)  — 
Va.  — ,  99  S.  E.  716,  it  appeared  that 
the  manager  of  a  theatrical  corpora- 
tion contracted  with  plaintiff  for  the 
purchase  of  furniture  and  theater 
equipment  for  the  defendant  corpo- 
ration's theater  building,  then  being 
remodeled  and  equipped.  In  this  ac- 
tion to  recover  the  contract  price  of 
the  materials  supplied  under  the  agree- 
ment, the  corporation  contended  that 
its  manager  had  no  authority  to  bind 
it.  The  court  held  that,  having  ac- 
cepted the  benefit  of  the  contract  made 
for  it  with  knowledge  of  its  terms,  the 
defendant  ratified  the  act  of  its  officer- 
agent,  and  must  assume  the  burdens 
incident  to  the  same. 

In  Shook  V.  Levi  (1918) )  168  C.  C.  A. 
167,  240  Fed.  121,  affirming  (1916; 
D.  C.)  234  Fed.  118,  it  appeared  that 
the  defendant's  president  contracted 
for  the  purchase  of  a  number  of 
horses,  which  were  received  by  the 
corporation  pursuant  to  and  with 
knowledge  of  the  officer's  transaction. 
The  court  held  that  the  retention  of 
the  benefits  of  the  contract  amounted 
to  a  ratification  of  the  acts  of  the  pres- 
ident, and  that  the  defendant  was  pre- 
cluded from  denying  the  authority  of 
its  officers  so  to  act. 
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In  Sprague  Canning  Machinery  Co. 
V.  Fuller  (1908)  86  C.  C.  A.  46,  158 
Fed.  588,  reversing  (1907)  156  Fed. 
872,  the  court  held  that  a  corporation 
could  not  disclaim  the  authority  of  its 
officers  to  incur  a  debt  for  the  pur- 
chase of  machinery,  and  at  the  same 
time  claim  title  to  and  use  the  property 
involved,  for  the  retention  of  the  ben- 
efits of  the  contract,  with  knowledge 
of  its  terms,  amounted  to  a  ratification 
of  the  corporate  officer's  unauthorized 
acts. 

And  in  Reeves  v.  New  York  En- 
gineering &  S.  Co.  (1918)  161  C;  C.  A, 
439,  249^  Fed.  613,  it  was  held  that  the 
installation  of  a  machine  bought  by 
the  president  of  the  defendant  corpora- 
tion, and  a  part  payment  of  the  pur- 
chase price,  amounted  to  a  ratification 
of  the  officer's  act  in  making  the  pur- 
chase. 

Where  it  appeared  that  the  bid  of  a 
corporation  to  furnish  certain  man- 
ufactured articles  was  received  on  the 
condition  agreed  on  with  one  of  its 
officers  that  the  corporation  would  re- 
ceive as  part  payment  an  account 
owing  by  the  president  of  the  corpora- 
tion to  the  purchaser,  and  subsequent- 
ly, the  contract  being  performed  and 
the  corporation  having  received  part 
payment  on  the  same  with  knowledge 
of  the  conditional  agreement  with  its 
officer,  the  court  held  that  by  accept- 
ing the  benefits  of  the  contract  the 
corporation  ratified  the  acts  of  the 
officer  in  executing  it,  saying,  on  re- 
hearing :  "The  corporation  cannot  ac- 
cept and  ratify  the  contracts  in  so  far 
as  they  are  beneficial  to  it,  and  re- 
pudiate them  in  so  far  as  they  imposed 
any  liability  on  its  part.  It  accepted 
•  .  •  money  on  the  strength  of  these 
contracts,  and  cannot,  while  retaining 
the  same,  be  heard  to  say  that  its  of- 
ficers had  no  authority  to  make  the 
contracts  under  which  it  was  re- 
ceived." Valley  Lumber  Co.  v.  Mc- 
Gilvery  (1909)  16  Idaho,  338,  101 
Pac.  94. 

In  Electrical  Supply  Co.  v.  Jersey 
City  Electric  Light  Co.  (1886)  4  N.  Y. 
S.  R.  516,  wherein  it  appeared  that  the 
plaintiff  supplied  to  the  defendant 
corporati<Mi  materials  to  be  used  in 
the  construction  of  a  building  for  it, 


and  the  materials  were  supplied  on  the 
credit  of  the  corporation,  at  the  in- 
stance of  a  director,  who  acted  with- 
out authority,  and  who  was  also  the 
contractor  for  the  construction  of  the 
building,  the  court  h^d  that,  it  being 
shown  that  the  corporation  received 
and  retained  the  materials  with  full 
knowledge  of  the  alleged  unauthor- 
ized contract,  it  must  be  held  liable,  as 
it  thereby  ratified  the  agreement  en- 
tered into  by  its  officer. 

In  Westcott  v.  Atlantic  Silk  Co. 
(1841)  8  Met.  (Mass.)  282,  wherein  it 
appeared  that  a  corporation  received 
and  retained  certain  machinery  pur- 
chased in  pursuance  of  a  contract  en- 
tered into  by  one  acting  as  the  pres- 
ident of  the  corporation,  it  was  held 
that  the  acceptance  and  retention  of 
the  benefits  of  the  officer's  contract 
constituted  a  ratification  thereof. 

In  Newhall  v.  Joseph  Levy  Bag  Co. 
(1912)  19  Cal.  App.  9,  124  Pac.  875, 
it  appeared  that  the  defendant's  sec- 
retary entered  into  a  contract  for  the 
sale  of  certain  articles  manufactured 
by  the  defendant,  and  pursuant  there- 
to, and  with  knowledge  of  the  terms 
of  the  contract,  the  corporation  man- 
ufactured and  delivered  the  articles 
and  received  payment  therefor,  which 
benefit  it  retained.  The  court  held 
that  by  so  doing  the  corporation  rat- 
ified the  alleged  unauthorized  act  of 
its  secretary,  and  was  estopped  from 
asserting  the  invalidity  of  the  con- 
tract because  of  lack  of  authority  on 
the  part  of  its  offlcer^agent  to  contract 

So,  in  Henningsen  v.  Tonopah  &  G. 
R.  Co.  (1910)  33  Nev.  208,  111  Pac. 
36,  Ann.  Cas.  1913D,  1008,  rehearing 
denied  in  (1911)  38  Nev.  266, 119  Pac. 
774,  Ann.  Cas.  1913D,  1021,  wherein 
it  appeared  that  the  general  superin- 
tendent of  the  defendant  corporation 
contracted  with  the  plaintiff  for  the 
sale  of  certain  personal  property  of 
the  corporation,  and  the  latter,  with 
knowledge  of  the  agreement,  accepted 
and  retained  the  benefits  derived  from 
the  consunmiated  sale,  the  court  held 
that  the  facts  stated  authorized  a  pre- 
sumption that  the  corporation  ratified 
the  contract 

In  Scott  V.  Middletown,  U.  ft  W.  & 
R.  Co.  (1881)  86  N.  Y.  200,  it  appeared 
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that,  pursuant  to  an  unauthorized  con- 
tract made  by  the  defendant  corpora- 
tion's president  with  the  plaintiff,  the 
latter  furnished  and  supplied  mate^ 
rials  which  were  accepted  and  used  by 
the  corporation,  which  had  full  knowl« 
edge  of  the  contract.  The  court  held 
that  the  acceptance  of  the  benefits  of 
the  contract  and  their  appropriation 
to  the  corporate  uses,  made  by  the 
company  with  knowledge,  actual  or  im- 
plied, of  the  transaction  from  which 
these  benefits  emanated,  amounted  to 
a  ratification  and  adoption  of  the  act 
of  the  officer. 

In  Zearfoss  ▼.  Farmers'  ft  M.  In- 
stitute (1893)  164  Pa.  449,  26  Atl.  211, 
the  court  held  that  a  corporation  was 
liable  for  lumber  and  materials  sup- 
plied and  received  by  it  pursuant  to  a 
contract  executed  by  a  de  facto  direc- 
tor, where  it  appeared  that,  although 
the  officer  contracted  without  author- 
ity, the  corporation  knowingly  ac- 
cepted the  benefits  of  the  contract,  and 
was  bound  thereby. 

Where  it  appeared  that  the  general 
manager  of  a  corporation  contracted 
for  the  purchase  of  a  claim  held  by 
the  plaintiff  against  a  third  person, 
and  the  corporation,  pursuant  to  the 
contract,  accepted  the  claim  and  re- 
tained the  benefits  derived  from  a  col- 
lection thereof,  the  court  held  that  the 
corporation  thereby  ratified  the  con- 
tract made  by  its  officer,  saying:  'It 
cannot  keep  the  proceeds  of  the  con- 
tract»  and  at  the  same  time  repudiate 
iV  Clement,  B.  &  Co.  v.  Michigan 
Clothing  Co.  (1896)  110  Mich.  458,  68 
N.  W.  224. 

In  Smith  v.  Hull  Glass  Co.  (1852) 
11  G.  B.  897,  138  Eiig.  Reprinip  729, 
7  Eng.  Ry.  ft  C.  Cas.  287,  21  L.  J.  C.  P. 
N.  S.  106,  16  Jur.  595,  wherein  it  ap- 
peared that  the  manager  of  a  corpora- 
tion contracted  for  the  purchase  of 
c«-tain  materials  to  be  used  by  it  in 
the  business,  and  the  same  were  de- 
livered to  and  received  by  the  cor- 
poration pursuant  to  the  agreement, 
and  witii  knowledge  thereof,  the  court 
held  that  the  receipt  and  use  of  the 
benefits  of  the  contract  on  the  part  of 
the  corporation,  through  its  directors, 
constituted  an  adoption  and  ratifica- 
tion of  the  same. 


In  L.  Scatena  &  Co.  v.  VanLoben 
Sels  (1912)  19  CaL  App.  428,  126  Pac. 
187,  wherein  it  appeared  that  a  cor- 
poration's president-manager  had  con- 
tracted for  the  sale  by  the  corporation 
of  certain  produce  of  a  third  party, 
and  that  in  consideration  thereof  the 
corporation  would  pay  a  rebate  on  its 
commissions,  the  court  held  that  the 
payment  of  the  rebate  and  the  accept- 
ance of  commissions  earned  under  the 
contract,  by  the  corporation,  'with 
knowledge  of  the  contract,  constituted 
a  ratification,  and  estopped  the  cor- 
poration from  asserting  lack  of  au- 
thority on  the  part  of  its  officer  to  con- 
tract. 

In  Re  National  Piano  Co.  (1918) 
252  Fed.  950,  it  appeared  that  the  pres- 
ident of  the  defendant  corporation 
agreed,  in  writing,  to  repurchase  from 
the  plaintiff  several  hundred  shares 
of  its  prefeicred  stock,  deliveries  be- 
ing made  in  the  course  of  the  ensuing 
three  years,  and  that  the  stock  wa» 
accepted  and  paid  for  by  the  company 
with  knowledge  of  the  contract,  and 
pursuant  thereto.  The  court  held  that 
ratification  of  the  contract  was  im- 
plied by  the  retention  of  the  stock 
delivered  under  the  agreement. 

So,  in  Wisconsin  Lumber  O).  v. 
Greene  &  W.  Teleph.  Co.  (1904)  127 
Iowa,  850,  69  L.R.A.  968,  109  Am.  St. 
Rep.  387,  101  N.  W.  742,  wherein  it 
appeared  that,  pursuant  to  a  contract 
executed  by  its  president  whereby  the 
defendant  corporation  agreed  to  re- 
purchase stock  subscribed  to  by  the 
plaintiffs,  the  corporation  knowingly 
received  the  benefits  of  the  sale  of 
the  stock  under  the  agreement,  the 
court  held  that  it  was  estopped  from 
asserting  want  of  authority  of  its  of- 
ficer to  make  the  contract,  saying: 
*The  corporation  cannot  accept  and 
ratify  the  contracts  in  so  far  as  they 
were  beneficial  to  it,  and  repudiate 
them  in  so  far  as  they  imposed  any 
liability  on  its  part.  It  accepted  plain- 
tiff*8  money  on  the  strength  of  these 
contracts,  and  cimnot,  while  retaining 
the  same,  be  heard  to  say  that  its  of- 
ficers had  no  authority  to  make  the 
contracts  under  which  it  was  re- 
ceived." 

In   Frankfort  &  S.   Tump.   Co.   v. 
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Churchill  (1828)  6  T.  B.  Mon.  (Ky.) 
428»  17  Am.  Dec.  169,  the  court  held 
that  a  corporation  could  not  avoid  a 
contract  for  the  sale  of  stock  entered 
into  by  two  of  its  directors,  where  it 
appeared  that  the  corporation,  know- 
ins:  of  the  agreement,  received  and  re- 
tained the  benefits  thereof,  saying: 
"The  doctrine  contended  for  by  the 
corporation  cannot  be  admitted.  It 
cannot  be  privileged,  by  virtue  of  its 
invisible,  intangible,  and  immaterial 
existence,  to  practise  frauds  by  its 
agents,  claim  the  benefit  of  the  agree- 
ment and  promise  to  itself,  and  yet 
deny  the  mutual  and  correlative  prom- 
ise and  consideration  held  out  by  its 
visible  agents.  It  is  too  late,  after 
they,  the  company  of  individuals  com- 
posing the  corporate  body,  have  re- 
ceived the  money,  with  full  notice  of 
the  condition,  to  say  they  are  not 
bound  by  the  condition.  Such  a  priv- 
ilege would  indeed  be  transcendent, 
and  would  verify  the  complaint  of  long 
standing,  and  reiterated  by  wisdom 
and  experience  in  many  preceding  gen- 
erations, that  it  is  difiicult  to  obtain 
common  justice  in  a  dispute  with  a 
corporation/' 

And  where  it  appeared  that  a  cor- 
poration's president  contracted  for 
the  purchase  of  certain  stock  by  the 
corporation,  and  the  contract  was 
subsequently  performed,  with  the 
knowledge  of  the  directors  of  the 
transaction,  and  the  corporation,  as  a 
result,  received  certain  valuable  ben- 
efits, which  it  retained,  the  court  held 
that  it  could  not  question  the  author- 
ity of  its  president  so  to  contract,  for, 
by  accepting  and  retaining  the  ben- 
efits of  the  contract  with  knowledge 
of  its  terms,  the  same  was  impliedly 
ratified.  Hudson  v.  Seel^  Specialties 
Co.  (1912)  19  CaL  App.  213,  124  Pac. 
1061. 

In  ElysviUe  Mfg.  Co.  v.  Okisko  Co. 
(1849)  1  Md.  Ch.  894,  wherein  it  was 
contended  that  the  action  of  the  pres- 
ident of  the  defendant  corporation  in 
subscribing  to  the  stock  of  another 
company  was  void,  because  he  acted 
without  authority,  it  appeared  that, 
knowing  of  the  transaction,  the  cor- 
poration received  and  retained  the 
stock  subscribed  for,  and  also  voted  on 


the  same.  The  court  held  that  the  re- 
tention  of  the  benefits  of  the  contract 
gave  rise  to  a  presumption  of  the  au- 
thority of  the  defendant's  president  to 
execute  the  same,  and  therefore 
amounted  to  a  ratification  of  the  trans- 
action. 

In  Fremont  Carriage  Mfg.  Co.  v. 
Thomson  (1902)  66  Neb.  370,  91  N. 
W.  876,  wherein  it  appeared  that  the 
president  of  the  defendant  corporation 
contracted  for  the  sale  of  certain  of 
its  stock,  ^d  pursuant  thereto  tiie 
plaintiff  purchased  the  stock,  and 
the  corporation,  with  knowledge  of  the 
transaction,  accepted  and  retained  the 
proceeds  thereof,  the  court  held  that 
it  thereby  ratified  the  contract  of  its 
oflScer,  for  it  could  not  repudiate  the 
transaction  on  the  claim  of  lack  of 
authority  on  his  part  to  make  the  con- 
tract, and  at  the  same  time  retain  the 
benefits  derived  therefrom. 

Where  an  ofilcer  of  a  corporation 
entered  into  a  contract  for  the  sale  of 
capital  stock  of  the  company,  without 
apparent  authority  so  to  do,  and  the 
corporation,  with*  knowledge  of  the 
transaction,  subsequently  received  and 
retained  the  purchase  price  of  the 
stock  sold,  the  court  held  that  the  com- 
pany thereby  ratified  the  act  of  its  of- 
ficer, and  was  estopped  from  assert- 
ing his  lack  of  authority  to  contract 
J.  K.  Siphon  Ventilator  Co.  v.  Hutton 
(1916)  116  Ark.  646, 176  S.  W.  80. 

In  Western  Homestead  (k  Irrig.  Ck). 
y.  First  Nat  Bank  (1897)  9  N.  M. 
1,  47  Pac.  721,  it  appeared  that  the 
general  manager  of  a  corporation  en- 
tered into  a  contract  with  a  third  per- 
son by  which  the  corporation  agreed 
to  buy  certain  stocks,  and  to  employ 
the  party.  With  the  knowledge  of  its 
ofilcers  and  directors,  the  corporation 
received  and  retained  the  stock  sold, 
but  failed  to  pay  the  purchase  price, 
whereupon  the  action  was  brought  by 
a  judgment  creditor  of  the  third  per- 
son, to  enforce  garnishment  against 
the  corporation.  The  court  held  that 
the  corporation  was  liable  despite  the 
lack  of  authority  of  its  officer  to  make 
the  contract  for  it,  having  knowingly 
accepted  the  benefits  of  the  transac- 
tion and  thereby  ratified  and  ac- 
quiesced  in   the   same,  saying:     'It 
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would  be  contrary  to  sound  principles 
of  Iaw»  and  a  travesty  on  justice,  to 
hold  that  an  officer  of  a  corporation 
may  enter  into  a  contract  in  good 
faith  with  an  individual  for  the  trans- 
fer to  it  of  valuable  property,  hold  and 
keep  it,  and  then  decline  to  pay  for 
it,  becau/se,  forsooth^  the  officer  so  en- 
tering into  the  agreement  did  not 
have  special  authority  to  make  and 
sign  the  contract  conferred  on  him  by 
the  provisions  of  its  secret  by-laws/' 

In  Cawthra  v.  Stewart  (1908)  59 
Misc.  88,  109  N.  Y.  Supp.  770,  it  ap- 
peared that  the  president  of  the  de- 
fendant corporation,  who  was  also  a 
director  and  the  sole  owner  thereof, 
induced  the  plaintiff,  by  fraudulent 
representations,  to  subscribe  to  the 
stock  of  the  corporation,  and  the  mon- 
ey paid  by  the  plaintiff  as  the  purchase 
price  of  the  stock  so  subscribed  for 
was  accepted  and  retained  by  the 
corporation.  The  court  held  that  the 
defwise  of  lack  of  authority  of  its 
president  to  make  the  contract,  and 
therefore  lack  of  authority  to  make  the 
false  r^resentations,  was  unavailing 
to  the  defendant  corporation,  for  it  had 
accepted  and  retained  the  money  with 
knowledge  of  the  facts,  and  therefore 
ratified  the  officer's  acts  as  well  as  his 
representations. 

Where  under  a  contract  executed  by 
the  secretary  of  a  corporation  with  a 
purchaser  of  stock,  the  corporation 
had  the  benefit,  with  knowledge  of  the 
transaction,  of  the  purchase  price  of 
the  stock  for  a  long  period,  the  court 
held  that  it  could  not  claim  a  lack  of 
authority  on  the  part  of  the  secretary 
to  enter  into  the  contract,  for  the  re- 
tention of  the  benefits  and  advantages 
accruing  to  the  corporation  there- 
under created  a  ratification  of  the  offi- 
cer's contract.  White  Water  Valley 
Canal  Co.  v.  Hawkins  (1858)  4  Ind. 
474. 

And  in  Higginbotham  v.  Interna- 
tional Trust  C3o.  (1910)  141  App.  Div. 
585,  126  N.  Y.  Supp.  866,  the  defend- 
ant corporation  >  was  held  liable  on  a 
contract  for  the  subscription  of  its 
stock,  executed  by  its  president  with 
the  plaintiff,  wherein  it  appeared, 
among  other  things,  that  the  defend- 
ant had  received  and  retained,  to  its 


benefit,  the  subscription  price  paid  by 
the  plaintiff  for  the  stock,  pursuant  to 
and  with  knowledge  on  the  part  of  the 
corporation  of  the  contract 

In  Adam  v.  New  England  Invest.  Co. 
(1911)  83  R  L  198,  80  Atl.  426,  where- 
in it  appeared  that  the  president  and 
general  manager  of  the  defendant  cor- 
poration contracted  with  the  plaintiff 
to  purchase  certain  stock  owned  by 
her,  and  it  further  appeared  that  the 
stock  so  purchased  was  accepted  and 
retained  by  the  corporation  with 
knowledge  of  the  transaction,  the 
court  held  that,  the  facts  showing  that 
tile  corporation  received  and  retained 
the  benefits  of  the  contract,  it  must  be 
held  to  have  ratified  the  same. 

See  also  Hamilton  Coal  O).  v.  Bern- 
hard  (1891)  61  Hun,  624,  40  N.  Y.  S. 
R.  875,  16  N.  Y.  Supp.  55,  wherein  it 
was  held  error  to  refuse  to  admit 
in  evidence  a  contract  executed  by 
the  plaintiff-corporation's  secretary, 
whereby  the  corporation  agreed  to  sell 
coal  at  a  certain  price  to  the  defend- 
ant, it  appearing  that  the  corporation, 
with  knowledge  of  the  contract,  had 
received  and  retained  certain  benefits 
in  the  nature  of  the  purchase  price  of 
coal  delivered,  the  court  holding  that 
the  jury  might  reasonably  have  found 
lihat  the  contract  was  ratified,  al- 
though unauthorized  in  its  inception. 

See  also  Braxmar  v.  Stanton  (1905) 
110  App.  Div.  167,  96  N.  Y.  Supp.  1096, 
wherein  there  is  dictum  to  the  effect 
that  a  corporation  could  ratify  the  act 
of  its  superintendent  in  contracting 
for  the  purchase  of  certain  material 
on  its  account,  and  a  receipt  of  the 
material  and  its  use  by  the  corporation 
would  be  such  a  ratification. 

d.  Cfkntraet  to  pwrchase  or  Mil  reaUy  or 

chattel  real. 

In  Weathebsby  V.  TEXAS  &  O.  Lum- 
ber Go.  (reported  herewith)  ante, 
1440,  it  appeared  that  the  president  of 
the  defendant  corporation  executed  a 
contract,  without  authority,  by  which, 
among  other  things,  the  corporation 
was  to  obtain  a  deed  from  the  plaintiff 
of  certain  timberland,  on  which  the 
latter  had  an  option  to  purchase. 
Pursuant  to  this  contract,  and  with 
knowledge  of  its  terms,  the  corpora- 
tion received  the  benefits  thereof  in 
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the  nature  of  the  timberlands  men- 
tioned, but  failed  on  its  part  to  per- 
form the  consideration  therefor, 
claiming,  in  this  action  to  enforce  the 
same,  that  the  president  had  no  au- 
thority to  execute  the  contract.  The 
court  holds  that  by  accepting  and  re- 
taining the  benefits  of  the  contraet 
the  defendant  corporation  thereby  af- 
firmed the  validity  of  and  ratified  the 
same. 

In  Canadian  Long  Distance  Teleph. 
Co.  V.  Seiber  (1913)  —  Tex.  Civ.  App. 
— ,  159  S.  W.  897,  wherein  it  appeared 
that  the  president  of  the  defendant 
corporation  contracted  for  the  pur- 
chase of  certain  telephone  property 
and  issued  a  note  of  the  corporation 
to  bind  the  payment  for  the  same,  the 
court  held  that,  conceding  the  officer 
acted  without  authority,  very  slight 
evidence  was  required  to  show  a  rat- 
ification of  his  acts  by  the  corporation, 
where  it  appeared  that  the  latter  re- 
ceived and  retained  substantial  ben- 
efits derived  from  the  transaction, 
paying,  in  part,  as  follows:  "Where 
the  unauthorized  act  is  beneficial  to 
the  corporation,  and  the  directors 
have  individual  knowledge  of  it, 
slight  evidence  will  be  sufficient  to 
establish  ratification  by  acquiescence 
or  failure  to  repudiate,  and  this  upon 
the  theory  that  a  party  who  accepts 
benefits  will  be  deemed  to  have  done 
80  with  a  knowledge  of  the  conditions 
and  circumstances  surrounding  the 
transaction  out  of  which  the  act  cre- 
ating the  benefit  arose,  and  must  take 
the  burdens  with  the  benefits/' 

In  Washington  Irrig.  Co.  v.  Krutz 
(1902)  56  C.  C.  A.  1,  119  Fed.  279,  it 
appeared  that  the  oflleers  of  the  de- 
fendant corporation,  without  author- 
ity, contracted  with  the  plaintiff  for 
the  purchase  of  certain  water  rights, 
and  the  company,  with  full  knowledge 
of  the  unauthorized  contract,  accepted 
and  retained  the  benefits  appurtenant 
to  the  same.  The  court  held  that,  by 
accepting  the  fruits  of  the  transaction 
the  corporation  ratified  the  acts  of  its 
oflleers,  saying:  "The  corporation 
could  not  accept  the  conveyance  of  the 
land  upon  which  the  conirideration  of 
the  contract  was  based,  and  then  deny 


the  authority  of  its  presid^it  to  enter 
into  the  contract." 

In  Mobile  A  M.  R.  Co.  v.  Gilmer 
(1888)  85  Ala.  422,  5  So.  138,  wherein 
it  appeared '  that  the  president  of  a 
corporation,  in  a  transaction  for  the 
purchase  of  land,  executed  certain  cov- 
enants running  with  the  lapd  to  the 
grantor,  and  pursuant  to,  and  with 
knowledge  of,  the  transaction,  the  de- 
fendant corporation  received  and  need 
the  lands  conveyed  by  the  deed,  the 
court  held  that  this  amounted  to  a  rat- 
ification, saying:  "The  acceptance  of 
the  deed  with  the  benefits  of  the  con- 
tract, and  possession  under  it  by  the 
railroad,  was  a  full  ratification  of  the 
act  of  its  agent,  and  estopped  that  cor- 
poration from  denying  the  fact  of  the 
agent's  lawful  appointment,  as  well  as 
his  authority  to  act  in  the  pronises.'' 

So,  in  McBride  v.  Western  Pennsyl- 
vania Paper  Co.  (1919)  263  Pa.  845, 
106  Atl.  720,  it  appeared  that  the  vice 
president  of  the  defendant  corporation 
agreed  with  the  plaintiff  that  the  cor- 
poration would  bid  in  certain  real  es- 
tate owned  by  the  plaintiff,  which  was 
to  be  sold  by  the  sheriff  pursuant  to 
an  execution,  and  that  subsequently, 
upon  a  resale  of  ttie  property,  the 
plaintiff  and  the  corporation  would 
divide  the  proc^bds.  Accordingly,  tiie 
corporation,  with  knowledge  of  the 
agreement,  bought  the  properly  and 
sold  the  same  at  a  large  profit.  In  this 
action  brought  by  the  plaintiff  to  re- 
cover under  the  contract  with  the 
defendant's  officer,  the  corporation  de- 
fended on  the  ground  of  the  officer's 
lack  of  authority  to  execute  such  an 
agreement.  The  court  heM  Uiat  the 
defendant  accepted  the  benefit  of  the 
transaction,  and  thereby  ratified  or 
adopted  the  acts  of  its  representative, 
and  consequently  was  estopped  from 
setting  up  a  defense  that  the  contract 
was  entered  into  without  authority. 

Where  the  manager  of  a  railway 
corporation,  acting  without  authority, 
contracted  for  the  sale  of  premises  be- 
longing to  the  corporation,  and  the 
latter,  knowing  of  the  agreement, 
evacuated  the  premises  and  the  vendee 
moved  thereon,  and  it  further  ap- 
peared that  the  corporation  performed 
certain  works  for  the  vendee  as  re- 
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quired  by  the  contract,  it  was  held 
that  by  8o  doii^g  the  corporation  rat- 
ified the  contract  made  by  its  man- 
ager. Wilson  V.  West  Hartlepool 
Harbour  &  R.  Co.  (1864)  84  Beav.  187, 
55  Eng.  Reprint,  606,  afSrmed  in 
(1865)  2  De  G.  J.  &  S.  475,  46  Eng. 
Reprint,  459,  34  L.  J.  Ch.  N.  S.  241,  11 
Jur.  N.  S.  124,  11  L.  T.  N.  S.  692,  18 
Week.  Rep.  361. 

In  Perchmann  v.  Mt.  Eagle  Oinstr. 
Co.  (1911)  128  La«  894,  55  So.  567, 
wherein  it  appeared  that  the  directors 
of  a  corporation  sold  a  lease  held  by 
the  company  on  a  sand  pit,  and  the 
corporation,  knowing  of  the  sale,  ac- 
cepted the  proceeds  thereof,  the  court 
held  that  the  acceptance  and  retention 
of  the  fruits  of  the  sale  constituted  a 
ratification  of  the  directors'  act,  re- 
gardless of  their  initial  authority  to 
make  the  contract. 

In  Davidson  v.  Cannabis  Mfg.  Co. 
(1906)  113  App.  Div.  664,  99  N.  Y. 
Supp.  1018,  appeal  dismissed  for  want 
of  jurisdiction  in  (1907)  187  N.  Y,  576, 
80  N.  E.  1108,  tiie  court  granted  a 
decree  of  specific  performance  of  a 
contract  entered  into  by  the  principal 
officers  of  the  defendant  corporation 
with  the  plaintiff,  whereby  the  former 
agreed  to  sell,  and  the  latter  to  pur- 
chase, certain  real  estate,  and  where- 
in it  appeared  that  the  corporation 
knowingly  received  and  retained  a 
part  payment  from  the  plaintiff  pur- 
suant to  the  contract,  the  court  hold- 
ing that  it  would  be  inequitable,  under 
the  circumstances,  to  allow  the  cor- 
poration to  repudiate  the  contract  on 
the  ground  that  the  officers  who  ex- 
ecuted the  same  acted  without  author- 
ity. 

In  Shertzer  v.  Hillman  Invest  Co. 
(1909)  52  Wash.  492,  100  Pac.  982,  it 
appeared  that  the  president  of  the  de- 
fendant corporation,  who  was  also  a 
majority  stockholder,  made  represen- 
tations that  a  certain  portion  of  a 
suburban  building  plan  was  to  be  cre- 
ated and  used  as  a  public  park,  and  to 
this  effect  large  posters,  plats,  and 
advertisements  were  circulated  and 
posted  in  and  about  the  company's 
offices.  It  further  appeared  that  the 
plaintiff,  among  others,  induced  by 
these  representations,  bought  of  the 


corporation  a  plot  of  ground  for  the 
purpose  of  erecting  thereon  a  dwelling 
house,  and  the  corporation,  knowing 
of  the  representations  of  its  officer  and 
agents,  accepted  the  benefits  of  the 
sale  induced  and  procured  thereby. 
This  action  being  brought  to  restrain 
the  use  of  the  land  so  represented  as 
a  public  park  for  building  purposes, 
the  court  held  that  the  company  was 
bound  by  the  representations  made  by 
its  officer,  for,  having  accepted  and 
retained  the  benefit  of  sales  procured 
thereby,  it  ratified  the  same,  and  could 
not  now  be  heard  to  assert  his  want 
of  authority  to  make  them. 

So  too  in  White  v.  Sheppard  (1899) 
41  App.  Div.  lis,  58  N.  Y.  Supp.  563, 
wherein  it  appeared  that  the  president 
of  a  corporation,  being  authorized  to 
sell  an  apartment  house  owned  by  the 
corporation,  sold  the  same,  but  by  the 
terms  of  the  deed  exceeded  his  author- 
ity in  so  doing,  and  it  further  appeared 
that  the  corporation  received  and  re- 
.tained  the  moneys  paid  by  the  grantee 
as  the  purchase  price,  with  knowledge 
of  the  officer's  acts,  the  court  held  that 
the  corporation  was  estopped  from  inor 
pugning  the  transaction,  as  it  ratified 
and  confirmed  the  excess  of  authority 
of  its  president  by  its  acceptance  and 
retention  of  the  money. 

In  Rowley  v.  Eager  (1912)  63  Or«. 
246,  127  Pac.  36,  wherein  it  appeared 
that  the  president  and  a  salesman  of 
the  defendant  corporation  entered  in- 
to a  contract  to  sell  a  certain  lot  of 
real  estate  owned  by  the  corporation,, 
and  the  latter,  with  full  knowledge  of 
the  agreement,  received  the  purchase 
price  thereof,  the  court  held  that,  re- 
gardless of  the  authority  of  the  cor- 
porate representatives  to  make  the 
contract,  the  corporation  ratified  it  by 
accepting  and  retaining  the  benefits 
derived  therefrom  with  full  knowledge 
of  the  transaction. 

*  In  Kessler  v.  Ensley  Co.  (1905)  141 
Fed.  130,  affirmed  in  (1906)  79  C.  C.  A. 
584,  148  Fed.  1019,  wherein  it  ap- 
peared that  the  property  of  a  corpora- 
tion was  conveyed  to  trustees  for  the 
purpose  of  a  sale  by  them  of  so  much 
of  the  property  as  was  needed  to  pay 
off  the  debts  of  the  corporation,  and  it 
further   appeared   that   the   trustees 
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sold  a  part  of  the  property,  and  the 
proceeds  of  the  sale  were  accepted  by 
the  corporation  and  applied  to  extin- 
guish the  corporate  debts,  and  the 
property,  remaining  in  the  trustees 
was  reconveyed  to  the  corporation,  the 
court  held  that  the  acceptance  of  the 
benefits  of  their  acts,  on  the  part  of 
the  corporation,  was  a  ratification  of 
the  same,  and  validated  all  the  pro- 
ceedings and  transactions  made  under 
the  trust. 

In  Goldbeck  v.  Kensington  Nat. 
Bank  (1891)  48  Phila.  Leg.  Int.  (Pa.) 
76,  aflarmed  in  (1892)  147  Pa.  267,  23 
Atl.  565,  wherein  it  appeared  that  the 
president  of  the  plaintiff  bank  con- 
tracted with  the  defendant,  whereby 
the  bank  agreed  to  bid  in  property 
owned  by  the  latter  at  a  sale  in  execu- 
tion in  order  to  diminish  the  loss,  and 
it  further  appeared  that  the  bank,  hav- 
ing bid  in  the  property,  subsequently 
sold  the  same  and  received  and  re- 
tained the  profits  of  the  sale,  the  court 
held  that  it  could  not  then  question 
the  authority  of  its  ofiicer  to  make  the 
contract  with  the  defendant,  for  by 
accepting  and  retaining  the  fruits  of 
the  transaction  it  ratified  the  same. 

And  in  Poche  v.  New  Orleans  Home 
Invest.  Co.  (1900)  52  La.  Ann.  1287, 
27  So.  797,  it  was  held  that  where  a 
corporation  received  the  benefits  of 
notes  held  by  it,  pursuant  to  a  sale  of 
the  corporate  property  made  by  its 
president  in  excesi^  of  authority,  it 
thereby  ratified  the  sale  as  made,  and 
was  estopped  to  seek  avoidance  of  the 
contract  on  the  ground  of  lack  of  au- 
thority of  its  officer  so  to  act. 

e.  Contract  to  lease  or  rent  pretnUiee. 

In  Fudickar  v.  Glenn  (1917)  151  C. 
C.  A.  50, 237  Fed.  808,  it  appeared  that 
the  defendant's  president  renewed  the 
lease  of  premises  in  which  the  cor- 
poration conducted  its  business,  and 
the  latter  continued  in  occupancy  pur- 
suant to,  and  with  full  knowledge  of; 
the  renewal  made  by  its  officer.  The 
court  held  that,  assuming  the  act  of 
the  clefendant's  officer-agent  was  un- 
authorized, the  corporation  was  bound 
by  the  contract,  having,  by  implica- 
tion, ratified  the  same  by  a  retention  of 
the  benefits  incidental  thereto. 

In  Atlanta  &  St.  A.  B.  R.  Co.  v. 


Thomas  (1910)  60  Fla.  412,  53  So.  510, 
wherein  it  appeared  that  an  attorney 
of  the  defendant  corporation  contract- 
ed with  the  plaintiffs  for  the  use  of 
land  owned  by  them  for  a  right  of  way, 
and  that  in  consideration  thereof  the 
company  would  build  and  maintain  a 
railroad  depot  ''to  subserve  the  in- 
terests" of  the  plaintiff,  and  pursuant 
to  this  contract,  and  with  knowledge 
of  its  terms,  the  defendant  accepted 
the  benefits  thereunder,  and  went  into 
possession  of  the  right  of  way,  the 
court  held  that  the  corporation,  having 
accepted  the  benefits  of  a  contract  and 
entered  on  possession,  could  not  raise 
the  question  of  the  authority  of  its 
officer  who  executed  the  contract  in  its 
name. 

In  Peterborough  R.  Co.  v.  Nashua 
&  L.  R.  Co.  (1879)  59  N.  H.  885,  where- 
in it  appeared  that  the  officers  of  the 
defendant  railroad  company  entered 
into  a  contract  with  the  plaintiff 
whereby  the  latter  leased  to  the  de- 
fendant corporation  its  railroad  for  a 
term  of  years,  and  with  knowledge  of 
the  transaction  the  defendant  entered 
upon  and  remained  in  possession  of 
the  railroad,  using  the  same  for  the 
corporate  purposes,  the  court  held  that 
by  accepting  the  lease  of  the  plaintiffs, 
and  deriving  all  the  advantages  eon- 
templated  by  the  agreement,  the  de- 
fendant was  estopped  to  deny  the 
authority  of  its  officers  in  making  and 
executing  the  contract. 

Where  it  appeared  that  the  pres- 
ident of  a  corporation  leased  premiaes 
owned  by  himself  for  the  benefit  of  tiie 
corporation,  which,  with  knowledge  of 
the  transaction,  maintained  thereon  a 
toll  house  for  a  period  of  fifteen  years, 
accepting  and  retaining  the  benefits 
derived  therefrom,  the  court  held  that, 
although  the  transaction  was  .unau- 
thoriaed,  the  corporation  nevertheless 
ratified  the  same  by  retaining  the  ben- 
efits incident  thereto.  Herring  v.  Dix 
River  &  L.  Tump.  Road  Co.  (1901)  23 
Ky,  L.  Rep.  642,  63  S.  W.  576. 

But  in  Clement  v.  Young-McShea 
Amusement  Co.  (1905)  70  N.  J.  Eq. 
677,  118  Am.  St.  Rep.  747,  67  Atl.  82, 
reversing  (1905)  69  N.  J.  Eq.  347,  60 
Atl.  419,  it  a{»peared  that  a  manager 
of  the  defendant  corporation  executed. 
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without  written  authority,  a  lease  of 
premises  owned  by  the  corporation  for 
a  term  exceeding  three  years,  and  sub- 
sequently the  rental  of  the  premises 
was  received  by  him  and  credited  to 
the  account  of  the  corporation.  The 
court  held,  on  the  question  of  estop- 
pel and  ratification,  that  the  authority 
to  execute  the  contract  was  required 
to  be  in  writing  by  the  Statute  of 
Frauds  (2  Gen.  Stat.  p.  1602),  and 
that,  therefore,  the  doctrine  of  rat- 
ification by  the  retention  of  benefits 
could  not  apply,  as  the  ofiicer's  author- 
ity was  not  in  writing,  saying:  "It 
would  be  unreasonable  to  hold  that  an 
agent  whose  agency  must,  under  a 
legislative  rule  of  public  policy  like 
the  Statute  of  Frauds,  be  created  by 
writing,  might  be  dealt  with  as  if  such 
writing  existed  without  any  effort  to 
ascertain  its  existence.  Equally  un- 
reasonable would  it  be  to  hold  that  an 
agent  appearing  to  have  merely  un- 
written authority  to  make  leases, 
which  under  such  a  rule  cannot,  ei- 
ther at  law  or  in  equity,  bind  his  prin- 
cipal for  more  than  three  years,  may 
yet  make  a  contract  incidental,  or  an- 
cillary to  a  lease,  which  in  equity  will 
bind  the  principal  for  a  longer  period, 
in  the  discretion  of  the  agent.  These 
considerations  prevent  us  from  ad- 
judging that  the  complainants  had  a 
right  to  assume  that  Young  had  the 
authority  necessary  to  maintain  their 
contract  against  the  company.  .  .  . 
The  claims  of  estoppel  and  ratification 
[therefore]  are  both  barred  by  a 
single  fact — that  the  company  had  no 
notice,  either  actual  or  constructive, 
that  the  complainants  possessed,  or 
believed  they  possessed,  a  lease  for  a 
longer  term  than  Young's  unwritten 
authority  entitled  him  to  give,  or  that 
its  own  rights,  consistent  with  the 
proper  exercise  of  his  authority,  were 
in  any  wise  infringed."  In  so  hold- 
ing the  court  reversed  the  finding  of 
the  court  below  (69  N.  J.  Eq.  347), 
wherein  it  was  said:  "Having  per- 
mitted the  complainants  to  enter  un- 
der an  agreement  made  with  its  agent, 
and  accepted  payment  of  the  rent 
agreed  upon,  it  would  be  inequitable 
to  now  allow  the  defendants  to  shield 
themselves  behind  an  informality  in 


the  execution  of  a  lease  both  parties 
have  acted  under,  and  compel  the  com- 
plainants to  suffer  the  loss  of  their 
investment  .  .  .  incurred  in  fitting 
up  the  property  for  the  uses  contem- 
plated by  the  lease,  or  the  agreement 
for  a  lease/' 

In  Jacksonville,  M.  &  P.  R.  &  Nav. 
Co.  V.  Hooper  (1896)  160  U.  S.  514, 
40  L,  ed.  515,  16  Sup.  Ct.  Rep.  879,  it 
was  held  that  where  the  president  of 
a  corporation,  without  express  author- 
ity, entered  into  a  lease  of  the  plain- 
tiff's premises  for  the  use  of  the  de- 
fendant, and  the  latter,  with  full 
knowledge  of  the  terms  of  the  lease, 
entered  into  possession  and  retained 
the  benefits  derived  from  the  occu- 
pancy of  the  premises,  the  corporation 
thereby  ratified  the  unauthorized  act 
of  its  officer. 

In  West  Side  Auction  House  Co.  v. 
Connecticut  Mut.  L.  Ins.  Co.  (1898) 
76  III.  App.  635,  it  was  held  that  a  cor- 
poration ratified  a  lease  signed  by  the 
secretary,  where  it  entered  on  and  re- 
tained possession  of  the  premises  pur- 
suant thereto. 

Where  it  appeared  that  the  presi- 
dent of  a  corporation,  acting  without 
authority,  leased  premises  for  the  use 
of  the  corporation,  and  the  latter, 
knowing  of  the  transaction,  accepted 
and  retained  the  use  of  the  premises, 
the  court  held  that  the  corporation 
thereby  ratified  the  lease,  executed 
without  authority  by  its  ofiicer-agent. 
Alexander  v.  Culbertson  Irrig.  &  Wa- 
ter Power  Co.  (1901)  61  Neb.  883,  85 
N.  W.  283. 

So  too,  in  William  Wicke  Co.  v. 
Kaldenberg  Mfg.  Co.  (1897)  21  Misc. 
79,  46  N.  Y.  Supp.  987,  it  appeared  that 
the  manager  of  the  defendant  corpora- 
tion rented  premises  for  its  use,  but 
without  authority,  and  subsequently, 
and  with  notice  of  the  agreement,  the 
corporation  entered  upon  the  premises 
80  hired,  and  retained  and  used  the 
same  for  storage  purposes.  The  court 
held  that  the  corporation  ratified  the 
contract  made  by  its  manager,  by  ac- 
cepting and  retaining  its  benefits  with 
knowledge  thereof,  and  that  it  was 
now  estopped  to  deny  liability  for  rent 
of  the  premises  by  asserting  lack  of 
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authority  of  its  officer  to  make  the  con- 
tract. 

In  Fischer  v.  Motor  Boat  Club 
(1908)  61  Misc.  66,  113  N.  Y.  Supp.  56, 
wherein  it  appeared  that  a  secretary 
of  a  membership  corporation  rented 
premises  without  authority,  but  with 
the  knowledge  of  the  corporation,  for 
its  benefit,  and  the  corporation  sub- 
sequently entered  upon  and  made  use 
of  the  premises,  the  court  held  that 
such  action,  the  acceptance,  with 
knowledge,  and  retention  of  the  bene- 
fits of  the  secretary's  act,  constituted 
a  ratification  on  the  part  of  the  cor- 
poration of  the  unauthorized  contract. 

Where  it  appeared  that  the  general 
manager  of  the  defendant  corporation 
entered  into  a  contract,  without  au- 
thority, with  the  plaintiff,  whereby  the 
latter  agreed  to  rent,  and  the  corpora- 
tion to  lease,  certain  lots  belonging  to 
the  latter,  and  it  further  appeared  that 
the  plaintiff  paid  part  of  the  consid- 
eration, which  was  accepted  and  re- 
tained by  the  corporation  with  knowl- 
edge of  the  transaction,  the  court  held 
that  the  receipt  and  retention  of  the 
benefits  of  the  contract  by  the  cor- 
poration gave  rise  to  the  legal  conclu- 
sion that  it  thereby  ratified  the  con- 
tract executed,  without  authority,  by 
its  officer.  West  v.  Washington  A  C. 
River  R.  Go.  (1907)  49  Or.  436,  90  Pac. 
666. 

So,  in  Kincheloe  Irrigating  Go.  y. 
Hahn  Bros.  (1912)  106  Tex.  231,  146 
S.  W.  1187,  aflirming  (1910)  —  Tex. 
Civ.  App.  — ,  132  S.  W.  78,  the  court 
held  that  it  was  immaterial  as  a  de- 
fense that  the  defendant  corporation's 
general  manager  lacked  authority  to 
contract  for  a  lease  of  the  corporate 
lands,  where  it  appeared  that  the  cor- 
poration entered  upon  the  execution 
of  the  contract,  and  received  and  re- 
tained benefits  thereunder. 
•  And  in  King  v.  West  Goast  Grocery 
Co.  (1913)  72  Wash.  132,  129  Pac. 
1081,  it  was  held  that  the  question  of 
authority  of  an  officer  of  a  corpora- 
tion to  execute  a  lease  of  its  property 
was  immaterial,  where  it  appeared 
that  the  corporation  knowingly  re- 
ceived the  rental  of  the  premises,  for, 
conceding  that  the  officer  acted  with- 
out authority,  the  subsequent  receipt 


and  retention  by  the  corporation  of 
the  fruits  of  the  transaction  consti- 
tuted a  ratification  of  the  same,  and 
an  estoppel  to  question  its  validity. 

Where  it  appeared  that  a  corpora- 
tion accepted  and  retained  the  rents 
and  profits  derived  from  the  leasing  of 
property  by  its  president,  without  au- 
thority, and  it  appeared  further  that 
the' company,  had  knowledge  of  the 
contract  of  leasing  executed  by  its  of- 
ficer, the  court  held  that  the  retention 
of  the  benefits  constituted  a  ratifica- 
tion by  the  corporation  of  the  unau- 
thorized lease,  saying:  "Ratification 
may  be  inferred  from  the  fact  that 
the  owner  of  real  property,  held 
under  an  unauthorized  lease,  with 
knowledge  of  the  infirmity  of  the  lease, 
recognizes  the  lessee  as  his  tenant^ 
and  accepts  and  receives  from  the  ten- 
ant the  benefits  of  the  lease."  Ander- 
son V.  Conner  (1904)  48  Misc.  384, 
87  N.  Y.  Supp.  449. 

In  Jourdan  v.  Long  Island  R.  Go. 
(1889)  115  N.  Y.  380,  26  N.  Y.  S.  R. 
188,  22  N.  E.  158,  it  appeared  that  the 
president  and  secretary  of  defendant, 
a  railroad  corporation,  executed  an 
agreement  with  another  railroad  cor- 
poration, by  which  each  mutually 
agreed  to  allow  the  other  the  use  of 
its  tracks  and  depots.  It  farther  ap- 
peared that  the  defendant  corporation, 
although  alleging  herein  lack  of  au- 
thority of  its  officers  to  make  the  con- 
tract, had  received  and  retained  the 
profits  and  advantages  derived  from 
the  performance  of  the  transaction. 
The  court  held  that  the  defendant 
could  not  escape  liability  for  a  breach 
of  the  contract,  because  its  officers 
were  unauthorized  to  eocecute  the 
same,  for  by  accepting  and  retaining 
the  bMiefits  of  the  transaction  the  cor- 
poration ratified  it,  saying,  in  part, 
that  "if  they  intended  to  disavow  it, 
it  was  their  duty  to  be  active  in  so 
doing.'' 

See  also  Hayden  v.  Wheeler  &  T. 
(3o.  (1892)  66  Hun,  629,  49  N.  Y.  S.  R. 
240,  20  N.  Y.  Supp.  902,  wherein  it  ap- 
peared tiiat  the  secretary  and  treas- 
urer of  the  defendant  corporation  exe- 
cuted, without  authority,  a  lease  of 
property  for  the  corporate  use,  and 
the  company,  with  knowledge  on  its 
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part,  entered  on  the  premises  and  paid 
rent  therefor.  The  court  held  that  it 
wae  proper  to  submit  the  facts  to  the 
jury  on  the  question  whether  the  cor- 
poration had  ratified  the  unauthorized 
contract  made  by  its  officer. 

/.  Oantraet  to  re$U,  transfer,  or  aaeign 
personal  property. 

In  Ferguson  V.  Venice  Transp.  Co. 
(1899)  79  Mo.  App.  852,  it  appeared 
that  the  president  of  a  corporation, 
acting  without  authority,  transferred 
and  assigned  an  asset  of  the  corpora- 
tion, and  the  latter,  knowing  of  .the 
transaction,  nevertheless  received  and 
retained  the  benefits  thereof.  The 
court  held  that  the  corporation  could 
not  question  the  validity  of  the  assign- 
ment on  the  ground  of  lack  of  author- 
ity of  its  president  to  make  the  same, 
for  by  accepting  the  benefits  of  the 
transaction  the  corporation  acquiesced 
in  its  making. 

In  Dill  &  C.  Co.  V.  Morison  (1918) 
159  App.  Div.  588,  144  N.  Y.  Supp. 
894,  it  was  held  that  an  unauthorized 
assignment  of  corporate  property  by 
its  officers  was  valid  and  binding, 
where  it  appeared  that  the  corpora- 
tion received  and  retained  the  benefits 
of  the  assignment,  with  knowledge  of 
the  same,  and  thereby  ratified  the  acts 
of  its  officer-agents. 

Where  it  appeared  that  the  treas- 
urer of  the  defendant  corporation, 
without  authority,  chartered  a  steam- 
boat belonging  to  the  company,  to  the 
use  of  a  third  person,  and  the  corpora- 
tion, knowing  of  the  transaction,  ac- 
cepted and  retained  the  sum  paid 
therefor,  the  court  held  that  the  con- 
tract of  the  officer  was  thereby  rati- 
fied. Brown  V.  Winnisimmet  Co. 
(1865)  il  Allen  (Mass.)  826. 

In  Thompson  v.  Brantford  Blectric 
A  Operating  Co.  (1898)  25  Ont.  App. 
Rep.  840,  wherein  it  appeared  that  the 
president  of  the  defendant  corpora* 
tion,  who  was  also  the  general  man- 
ager, acting  without  the  express  as- 
sent of  the  board  of  directors,  rented 
on  behalf  of  the  corporation  a  machine 
to  be  used  in  its  business,  and  the  cor- 
poration, knowing  of  the  contract  of 
renting,  accepted  and  used  the  ma- 
chine, the  court  held  that,  having  re- 
ceived and  retained  the  benefits  of  the 


contract,  the  corporation  had  ratified 
and  was  liable  under  the  same,  regard- 
less of  whether  its  officer-agent  had 
authority  to  make  the  contract. 

g.  Contract  to  construct,  repair,  or  nuiin-- 
tain  corporate  property. 

In  Owyhee  Land  &  Irrig.  Co.  v. 
Tautphas  (1903)  57  C.  C.  A.  557,  121 
Fed.  848,  wherein  it  appeared  that 
the  president  of  the  defendant  cor- 
poration contracted  for  the  construc- 
tion by  the  plaintiff  of  a  canal,  and 
the  latter  fully  performed  the  work 
required,  and  the  benefit  of  his  per- 
formance, with  the  knowledge  of  the 
shareholders  of  all  the  circumstances, 
was  received  and  retained  by  the  cor- 
poration, it  was  held  that  the  defend- 
ant was  estopped  from  questioning 
the  authority  of  its  officers  to  make 
the  contract,  as  the  defect  was  cured 
by  the  retention  of  the  benefits  de- 
rived from  the  unauthorized  act. 

In  Southern  Bitulithic  Co.  v.  Hughs- 
ton  (1912)  177  Ala.  559,  58  So.  450, 
an  action  by  a  subcontractor  against 
the  defendant  corporation  for  the  per- 
formance of  certain  construction  work 
pursuant  to  a  contract  made  by  the 
president  of  the  corporation,  wherein 
it  appeared  that  the  defendant  had  re- 
ceived and  retained  benefits  arising 
from  the  performance  of  the  contract, 
with  full  knowledge  of  its  terms  and 
character,  the  court  held  that  the 
retention  of  the  benefits  of  the  con- 
tract amounted  to  a  ratification  by  the 
defendant,  and  that  it  was  estopped 
from  denying  the  authority  of  its  of- 
ficer to  enter  into  the  contract. 

And  in  Blanck  v.  Commonwealth 
Amusement  Corp.  (1912)  19  Cal.  App. 
720,  127  Pac.  805,  wherein  it  appeared 
that  the  directors  of  the  defendant 
corporation  entered  into  several  con- 
tracts for  the  building  of  a  theater  to 
be  conducted  by  the  corporation,  and 
for  the  supply  of  materials  therefor, 
and  with  knowledge  of  the  transac- 
tions the  corporation  accepted  and  re- 
tained the  work  done  and  the  ma- 
terials furnished,  the  court  held  that 
the  company  thereby  ratified  the  con- 
tracts made  by  its  officers,  and  in  an 
action  to  foreclose  mechanic's  liens 
for  the  materials  and  services  ren« 
dered,   the   defendant   was   estopped 
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from  avoiding  the  contractB  on  the 
ground  of  lack  of  authority  of  its  di- 
rectors so  to  contract. 

Where  a  corporation's  president  en- 
tered into  a  contract  with  a  construc- 
tion company  for  work,  labor,  and 
material  to  be  furnished  in  the  erec- 
tion of  a  building  in  which  the  cor- 
poration was  interested,  and  the  lat- 
ter, knowing  of  the  act  of  its  officer, 
accepted  the  full  benefits  of  the  per- 
formance of  the  contract,  the  court 
held  that  it  thereby  ratified  the  con- 
tract of  its  officer,  and  was  estopped 
from  questioning  his  authority,  say- 
ing: "One  cannot  knowingly  accept 
the  benefits  of  a  contract  made  in  its 
behalf,  or  in  which  it  is  interested, 
and  refuse  to  be  bound  by  its  terms 
and  conditions/'  E.  Aigeltinger  v. 
Burke  (1917)  176  Cal.  621,  169  Pac. 
373. 

So  in  Bingel  v.  Brown  (1908)  48 
Colo.  281,  96  Pac.  449,  wherein  it  ap- 
peared that  a  director  of  the  defend- 
ant corporation  contracted,  without 
authority,  for  the  construction  by  the 
plaintiff  of  an  irrigating  ditch  for  the 
use  of  the  corporation,  and  pursuant 
to  the  contract  the  plaintiff  performed 
the  work  required,  and  the  same  was 
accepted  by  the  defendant  with  knowl- 
edge of  the  contract  made  by  its  di- 
rectors, the  court  held  that  the  accept- 
ance and  retention  of  the  benefits  of 
the  unauthorized  transaction  ratified 
the  same,  and  validated  the  act  of  its 
director  ab  initio. 

In  Tryon  v.  White  &  C.  Co.  (1892)  62 
Conn.  161,  20  L.R.A.  291,  25  Atl.  712, 
wherein  it  appeared  that  the  plaintiff, 
a  subcontractor,  performed  certain  ex- 
tra work  in  the  construction  of  a 
building  for  the  defendant  corpora- 
tion on  the  promise  of  a  director  of  the 
latter  that  he  would  be  paid  therefor, 
and  the  corporation,  knowing  of  the 
transaction,  accepted  the  benefits  of 
the  work  done  by  the  plaintiff,  the 
court  held  that  the  corporation  rati- 
fied the  contract  of  its  director,  and 
was  bound  thereby,  saying :  'It  must 
be  true  that  the  acceptance  of  the 
benefits  of  the  transaction  imposes  an 
obligation  to  assume  its  burdens." 

Where  the  president  of  a  corpora- 
tion contracted,  without  authority,  but 


with  the  knowledge  of  his  company, 
for  the  building  of  a  railroad  for  the 
corporate  use,  and,  bonds  having  been 
issued  for.  the  construction  of  the 
road,  the  company  received  and  ap- 
plied the  proceeds  of  their  sale,  the 
court  held  that  the  unauthorized  act  of 
the  officer  was  impliedly  ratified  by 
the  retention  of  the  benefits  of  the  con- 
tract, saying:  "When  the  president 
of  a  corporation  does,  in  its  behalf 
and  within  the  scope  of  its  charter, 
an  official  act  which  requires  the  con- 
currence of  the  board  of  directors,  and 
the  board,  knowing  that  he  has  done 
so,  does  not  dissent  within  a  reason- 
able time,  it  will  be  presumed  to  have 
ratified  his  act;  and  when  an  official 
act  is  performed  by  the  general  agent 
of  a  corporation,  in  its  behalf  and  for 
a  purpose  authorized  by  its  charter, 
and  within  the  scope  of  his  ordinary 
powers,  and  the  corporation  knowing- 
ly receives  the  benefit  of  the  act  with- 
out objection,  it  may  be  presumed  to 
have  authorized  or  ratified  the  con- 
tract of  its  agent."  Leroy  &  C.  Valley 
Air-Line  R.  Co.  v.  Sidell  (1895)  13  C. 
G.  A.  308,  26  U.  S.  App.  656,  66  Fed.  27. 

In  MaxviUe,  W.  &  L.  Tump.  Road 
Co.  V.  Barnes  (1892)  14  Ky.  L.  Rep. 
431,  wherein  it  appeared  that  a  con- 
tract to  construct  certain  works  for 
the  defendant  corporation  was  made 
by  its  officers  with  the  plaintiff  who 
performed  the  work  required,  which 
was  accepted  by  the  corporation  with 
knowledge  of  the  contract  under  which 
it  was  performed,  the  court  held  that 
the  contract  was  ratified  by  the  acc^t- 
ance  and  retention  of  its  benefits,  and 
therefore  it  was  binding  on  the  cor- 
poration. 

In  Michigan  C.  R.  Co.  v.  Chicago,  K. 
&  S.  R.  Co.  (1903)  132  Mich.  324,  93 
N.  W.  882,  wherein  it  appeared  that, 
without  authority,  the  president  of  a 
corporation  entered  into  a  contract 
with  the  plaintiff  railroad  company, 
by  which  the  latter  was  to  rebuild  a 
sidetrack  to  the  corporation's  plant 
for  the  use  of  the  latter,  and  the  cor- 
poration, knowing  of  the  agreonent, 
accepted  and  retained  the  benefits  of 
the  plaintiff's  performance,  it  was  held 
that  the  retention  of  the  advantages 
of  the  unauthorized  contract  gave  rise 
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to  an  implied  ratification  thereof,  es- 
topping the  corporation  from  question- 
ing the  authority  of  the  contracting 
officer. 

So,  in  Belzoni  Oil  Co.  v.  Yazoo  &  M. 
Valley  R.  Co.  (1908)  94  Miss.  58,  47 
So.  468,  wherein  it  appeared  that  the 
president  of  a  corporation,  by  written 
agreement,  contracted  with  a  railroad 
company  for  the  construction  and  use 
by  it  of  a  spur-track  line  to  connect 
with  the  former's  plant,  the  court  held 
that,  the  railroad  company  having  per- 
formed the  agreement  and  the  corpora- 
tion having  received  the  benefits  de- 
rived therefrom,  the  corporation  could 
not  assert  that  it  did  not  authorize  the 
making  of  the  contract. 

In  Morrell  v.  Long  Island  R.  Co. 
(1888)  1  N.  Y.  Supp.  66,  it  appeared 
that  the  superintendent  of  the  defend- 
ant railroad  company  agreed  with  the 
plaintiff  to  fill  in  a  certain  part  of  the 
defendant's  right  of  way,  contiguous 
to  plaintiff's  land,  the  latter  to  supply 
the  necessary  sand  and  gravel,  and  it 
further  appeared  that  the  plaintiff  did 
supply  the  needed  filling,  but  the  cor- 
poration removed  and  used  the  same 
on  another  part  of  its  lines.  The  court 
held  that  by  taking  the  benefit  of  the 
contract  it  ratified  the  same,  and  was 
estopped  from  setting  up  the  lack  of 
authority  of  its  ofiicer-agent  to  enter 
into  the  contract,  and  thereby  bind  it. 

So,  in  Pannebaker  v.  Tuscarora  Val- 
ley R.  Co.  (1907)  219  Pa.  60,  67  Atl. 
9^,  it  appeared  that  the  president 
of  the  defendant  railroad  company 
agreed  with  the  plaintiff  to  construct 
a  siding  from  the  company's  lines  to 
the  plaintiff's  property,  in  considera- 
tion that  the  latter  erect  and  maintain 
a  sawmill  for  the  purpose  of  cutting 
up  lumber  to  be  shipped  over  the  de- 
fendant's road;  and  it  further  ap- 
peared that  this  contract  was  entered 
into  and  executed  by  both  parties,  to 
their  mutual  benefit.  The  court  held 
that  the  railroad  company  could  not 
assert  the  lack  of  authority  of  its  of- 
ficer to  bind  it  by  the  contract,  for, 
having  accepted  and  retained  the 
benefits  derived  therefrom,  it  ratified 
the  same. 

Where  it  appeared  that  the  presi- 
dent of  a  corporation  contracted  for 


the  construction  of  a  bridge,  and  after 
the  same  was  completed  it  was  re- 
ceived and  used  by  the  corporation 
with  full  knowledge  of  the  terms  of 
the  contract,  the  court  held  that  the 
act  of  the  officer  was  thereby  ratifiedt 
saying :  "When  a  contract  is  made  by 
any  agent  of  a  corporation  in  its  be- 
half, and  for  a  purpose  authorized  by 
its  charter,  and  the  corporation  re- 
ceives the  benefit  of  the  contract  with- 
out objection,  it  may  be  presumed  to 
have  authorized  or  ratified  the  con- 
tract of  its  agent."  Pittsburgh,  C.  & 
St.  L.  R.  Co.  v.  Keokuk  &  H.  Bridge 
(3o.  (1888)  131  U.  S.  371,  83  L.  ed.  157, 
9  Sup.  Ct.  Rep.  770. 

In  Brown  v.  Wright  (1887)  26  Mo. 
App.  64,  wherein  it  appeared  that  serv- 
ices and  material  were  furnished  the 
defendant  corporation  pursuant  to  a 
contract  to  erect  a  hotel  for  it,  exe- 
cuted by  the  corporate  president,  and, 
knowing  of  the  terms  and  character  of 
the  contract,  the  corporation  received 
and  retained  the  services  rendered, 
and  the  materials  furnished  pursuant 
thereto,  the  court  held  that  the  cor- 
poration was  liable  under  the  contract, 
having  accepted  its  benefits,  and 
would  not  be  heard  to  assert  that  its 
officer  contracted  without  authority. 

In  Moody  &  M^  Co.  v.  Methodist 
Episcopal  Church  01898)  99  Wis.  49, 
74  N.  W.  67%  wherein  it  appeared  that 
the  pastor  of  the  defendant,  a  religious 
corporation^  contracted  without  ex- 
press authority  for  the  repair  and  re- 
modeling of  the  church  owned  by  the 
corporation,  and  it  further  appeared 
that  *the  latter,  knowing  through  its 
trustees  of  the  work  being  done  on  the 
church,  allowed  the  same  to  progress, 
the  court  held  that  it  effectually  rati- 
fied the  contract  made  by  the  pastor, 
having  accepted  and  retained  the  ben- 
efits incident  to  its  performance. 

In  Hartford  Deposit  Co.  v.  Calkins 
(1903)  109  la  App.  679,  it  appeared 
that  the  secretary-attorney  of  a  cor- 
poration entered  into  a  contract  with 
the  owner  of  property  adjoining  a 
building  being  constructed  for  the  de- 
fendant corporation,  whereby  the  de- 
fendant would  be  allowed  to  make  cer- 
tain changes  in  the  wall  of  plaintiff's 
building  to  enable  the  construction  of 
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its  own  building  to  be  completed,  and 
in  consideration  thereof  the  defendant 
would  hold  the  plaintiff  harmless  from 
all  damages  incurred.  The  corpora- 
tion, subject  to  this  agreement  and 
with  knowledge  of  its  terms,  com- 
pleted the  construction  of  its  building 
accordingly.  The  court  held  that,  hav- 
ing accepted  the  benefits  of  the.  con- 
tract made  by  its  officer,  the  corpora- 
tion impliedly  ratified  his  action,  and 
could  not  contend  lack  of  authority 
on  the  part  of  the  officer  to  bind  the 
corporation. 

See  also  Omaha  Gonsol.  Vinegar  Co. 
V.  Bums  (1896))  49  Neb.  229,  68  N. 
W.  492,  wherein  the  court  said,  rela- 
tive to  an  alleged  unauthorized  con- 
tract entered  into  by  the  president  of 
the  defendant  corporation  with  the 
plaintiff:  "The  defendant  went  on 
the  premises  of  the  company  with  the 
necessary  machinery  and  implements 
to  perform  his  part  of  the  contract, 
began  it,  and  continued  it  almost  with- 
out ceasing,  night  and  day,  during 
three  months  or  more,  and  in  the  work 
was  directed  and  consulted  with  by 
the  different  officers  of  the  company, 
and  by  and  for  the  company  was  noti- 
fied, in  the  manner  provided  for  in  the 
contract,  to  stop  the  work  which  he 
was  doing  under  it,  and  moreover  the 
company  is  here  in  this  suit  claiming 
relief  under  and  by  virtue  of  the  terms 
and  provisions  of  the  agreement. 
There  is  sufficient  here  to  constitute 
the  contract  binding  on  the  company, 
whether  it  was  so  in  its  inception  or 
not»  which  we  do  not  here  decide." 

h,  Ismte,  indoraement,  or  aoceptanoe  of 
commereUU  paper. 

In  an  action  on  certain  promissory 
notes  indorsed,  without  authority,  by 
the  treasurer  of  a  corporation,  where- 
in it  appeared  that  the  company,  with 
knowledge  of  its  officer's  acts,  had  re- 
ceived the  proceeds  of  the  transac- 
tions, the  court  held  that  it  thereby 
acquiesced  in  and  ratified  the  con- 
tracts of  its  officer,  and  could  not  ques- 
tion his  authority  to  bind  it  by  the 
transactions.  First  Nat.  Bank  v. 
American  Bangor  Slate  Co.  (1910)  229 
Pa.  27,  77  Atl.  1100. 

In  ScoirroN  v:  Stony  Brook  Lum- 
ber   Co.    (reported    herewith)    ante. 


14S3,  wherein  it  appeared  that  the  de- 
fendant corporation  received  the  pro- 
ceeds of  a  note  issued  by  its  presi- 
dent, and  in  this  action  asserted  as  a 
defense  that  he  was  not  authorized  to 
execute  the  same,  the  court  held  tiiat 
the  corporation  received  and  retained 
the  benefits  of  the  transaction,  with 
knowledge  of  the  same,  and  could  not, 
therefore,  repudiate  the  agency  by 
which  it  was  secured,  saying:  "A 
party  cannot  avail  himself  of  the  bene- 
fit of  his  agenfs  act  and  repudiate  his 
authority;  in  the  application  of  which 
it  is  held  that  a  corporation  which  has 
received  the  benefit  of  a  note  irregu- 
larly issued  cannot  escape  liability 
thereon  by  showing  it  was  not  exe- 
cuted by  the  proper  officers." 

In  Wayne  Title  &  T.  Co.  v.  Schuylkill 
Electric  R.  Co.  (1899)  191  Pa.  90,  4S 
Atl.  135,  wherein  it  appeared  that  the 
treasurer  of  the  defendant  corpora- 
tion issued  a  check  which  was  in- 
dorsed by  the  president,  who  deposited 
in  the  bank  a  sum  of  money  to  meet 
the  same,  and  the  corporation  know- 
ingly received  the  benefit  of  the  trans- 
action, the  court  held  that,  conceding 
the  acts  of  the  officers  were  unauthor- 
ized, nevertheless  the  acceptance  and 
retention  of  the  benefits  of  their  acts 
amounted  to  a  ratification  on  the  part 
of  the  corporation. 

In  Re  Eastman  Oil  Co.  (1916)  238 
Fed.  416,  it  appeared  that  the  presi- 
dent of  the  defendant  corporation  bor- 
rowed money  from  himself  for  the  use 
of  the  company,  and  issued  the  lat- 
ter's  promissory  notes  payable  to  him 
as  evidences  of  the  debt;  and  that  the 
stockholders  and  directors  of  the  cor- 
poration, knowing  of  the  transactions, 
received  and  applied  the  monegra  so 
obtained  to  the  corporate  use.  It  was 
held  that  although  no  authority  exist- 
ed to  justify  the  acts  of  the  ofllcer, 
yet  the  retention  and  use  of  the  bene- 
fits procured  from  the  transactions 
amounted  to  a  ratification  of  the  un- 
authorized acts,  and  the  corporation 
was  therefore  estopped  from  claiming 
want  of  authority  on  the  part  of  its 
officer-agent  so  to  act 

In  Pacific  State  Bank  v.  Coats 
(1918)  123'  C.  C.  A.  634,  205  Fed.  618, 
Ann.  Cas.  1913E,  846,  wherein  it  ap- 
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peared  that  the  president  and  secre* 
tary  of  the  defendant  corporation  is- 
sued a  note  for  the  purpose  of  obtain- 
ing a  loan,  and  the  corporation,  with 
knowledge  of  the  transaction,  received 
the  proceeds  thereof  and  used  the 
same  for  corporate  purposes,  it  was 
held  that  the  acceptance  of  the  bene- 
fits of  the  contract  ratified  the  same, 
the  court  saying:  "Where  money  is 
received  and  used  for  the  benefit  of 
a  corporation  by  its  executive  officers, 
who  are  also  its  trustees,  the  corpora- 
tion ratifies  the  contract  under  which 
the  money  was  paid,  and  it  is  estopped 
to  deny  the  authority  of  its  agents  to 
make  the  same." 

Where  a  corporation  retained  the 
benefits  derived  from  the  execution  of 
a  pnmiissory  note  by  its  president^ 
with  knowledge  of  the  unauthorized 
act,  the  court  held  that  it  thereby 
ratified  the  transaction.  Phillips  v. 
Sanger  Lumber  Go.  (1900))  130  CaL 
431,  62  Pac.  749. 

In  Jones  v.  Evans  (1907)  6  Cal.  App. 
88,  91  Pae.  682;  Hutchison  v.  Evans 
(1907)  6  CaL  App.  XIIL,  92  Pac.  1186, 
wherein  it  appeared  that  the  vice  pres- 
ident of  an  alleged  corporation  in- 
dorsed certain  promissory  notes  which 
were  discounted  for  the  benefit  of  the 
corporation,  which,  with  the  knowl- 
edge of  the  unauthorized  transaction 
of  its  ofiicer,  accepted  and  retained  the 
benefits  so  received,  the  court  held 
that  by  so  doing  the  defendant  ratified 
the  act  of  its  vice  president,  and  could 
not  assert  want  of  authority  to  con- 
tract on  the  part  of  the  officer  to  evade 
liability  incurred  thereby. 

In  Commercial  Secur.  Co.  v.  Modesto 
Drug  Co.  (1919)  —  CaL  App.  — ,  184 
Pac.  964,  where  the  president  and 
manager  of  a  corporation  executed 
notes  in  connection  with  an  advertis- 
ing contract,  without  complying  with 
the  by-laws,  which  required  the  ap- 
proval of  the  board  of  directors,  but 
the  person  who,  together  with  the 
president,  owned  practically  all  the 
stock,  made  no  objection  and  recog- 
nized the  contract  after  he  had  pur- 
chased the  president's  stock,  it  was 
held  that  even  if  there  was  not  a 
technical  ratification  within  the  mean- 
ing of  the  code,  the  corporation  was 
7  A.L.R.— 93. 


at  least  estopped,  by  accepting  the 
benefits  of  the  contract,  to  deny  its 
binding  force. 

In  Ocilla  Southern  R.  Co.  v.  Morton 
(1918)  18  Ga.  App.  504,  79  S.  E.  480, 
it  appeared  that  a  corporation  know- 
ingly received  the  benefits  of  a  draft 
executed  by  one  signing  as  its  presi- 
dent. The  court  held  that  the  corpora- 
tion thereby  ratified  the  contract  of 
its  officer,  and  could  not  assert  its  lack 
of  authority  to  issue  the  draft. 

So  where  it  appeared  that  a  corpora- 
tion, knowing  of  the  unauthorized  is- 
suance of  certain  notes  by  its  presi- 
dent, received  the  benefit  of  the  pro- 
ceeds thereof,  the  court  held  that  it 
ratified  the  acts  of  its  officer  by  ac- 
cepting the  fruits  of  his  unauthorized 
contract^  and  it  could  not  question  his 
authority  so  to  contract.  Flodin  v.  W. 
H.  Lutes  Co.  (1916)  191  IlL  App.  195. 
In  Marion  Trust  Co.  v.  Crescent 
Loan  &  Invest.  Co.  (1901)  27  Ind.  App. 
461,  87  Am.  St.  Rep.  257,  61  N.  E.  688, 
wherein  it  appeared  that  the  officers 
of  the  defendant  corporation,  acting 
without  authority,  gave  notes  of  the 
corporation  for  the  purpose  of  bor- 
rowing money,  and  the  company,  with 
full  knowledge  of  the  unauthorized 
contract,  accepted  and  retained  the 
benefits  of  the  contract,  the  court  held 
that  by  so  doing  it  ratified  the  acts  of 
its  officers,  and  gave  to  the  transac- 
.tions  the  validity  of  contracts  entered 
into  pursuant  to  a  vote  of  the  board 
of  directors* 

It  was  held  in  Tilden  v.  Groldy  Mach. 
Co.  (1908)  9  CaL  App.  9,  98  Pac.  39, 
that  a  corporation,  having  received  the 
benefits  of  a  non-negotiable  note  in- 
dorsed, and  therefore  guaranteed,  by 
its  duly  appointed  executive  commit- 
tee, ratified  the  act  of  the  committee, 
and  was  estopped  from  questioning  its 
authority. 

In  Marbourg  v,  Lloyd  (1879)  21 
Kan.  545,  the  court  held  that  the  au- 
thority of  a  treasurer  of  a  corporation 
to  indorse  and  sell  a  note,  the  pro- 
ceeds of  which  were  accepted  and  re- 
tained by  the  corporation,  could  not 
be  questioned,  saying:  "If  there  was 
any  want  of  proof  of  his  authority  to 
make  the  transfer  in  the  first  in- 
stance, the  subsequent  acts  of  the  cor- 
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poration  ratified  all  he  did.  The  note 
was  indorsed  and  discounted  for  the 
benefit  of  the  corporation,  and  the  pro- 
ceeds thereof  were  used  in  the  busi- 
ness of  the  company.  We  must  as- 
sume that  all  of  this  was  done  with 
full  knowledge  of  the  action  of  the 
treasurer." 

So,  in  First  Nat  Bank  v.  G.  V.  B. 
Min.  Co.  (1898)  89  Fed.  439,  modified 
in  (1899)  36  C.  C.  A.  633,  95  Fed.  23, 
the  court  held  that  a  corporation  was 
estopped  from  denying  the  authority 
of  its  president,  and  thereby  evading 
its  contractual  obligations,  where  it 
appeared  that  the  officer  issued  notes 
of  the  corporation  for  the  purpose  of 
borrowing  money  for  the  corporate 
use,  and  the  company,  with  knowledge 
of  the  transaction,  accepted  and  used 
the  moneys  so  obtained. 

In  Topeka  Capital  Co.  v.  March 
(1900)  10  Kan.  App.  40,  61  Pac.  876, 
wherein  it  appeared  that  the  manager 
of  the  defendant  corporation  issued 
without  authority,  but  with  the  knowl- 
edge of  the  corporate  officers,  a  prom- 
issory note,  the  proceeds  of  which 
were  accepted  and  retained  by  the  de- 
fendant, it  was  held  that  the  corpora- 
tion, having  received  the  benefits  of 
the  contract  made  by  its  manager, 
could  not  deny  his  authority  so  to  act, 
but  by  the  retention  of  the  fruits  of 
the  transaction  it  ratified  and  vali- 
dated the  same,  and  could  not  escape 
liability  incurred  by  the  contract. 

In  Paducah  Wharfboat  Co.  v.  Me- 
chanics Trust  &  Sav.  Bank  (1915)  164 
Ky.  729, 176  S.  W.  190,  it  appeared  that 
the  plaintiff  loaned  money  to  the  sec- 
retary of  the  defendant  corporation  on 
notes  executed  by  that  officer,  and  the 
money  borrowed  was  deposited  to  the 
credit  of  the  corporation,  which  there- 
by received  the  benefit  of  the  alleged 
unauthorized  act  of  its  secretary.  The 
court  held  that  the  corporation,  hav- 
ing retained  the  money  borrowed  from 
the  plaintiff,  thereby  ratified  the  exe- 
cution of  the  notes  by  its  officer,  and 
was  estopped  from  claiming  his  want 
of  authority  to  act  in  order  to  evade 
pa3mfient  to  the  plaintiff. 

Where,  in  Patten  v.  Moses  (1861)  49 
Me.  255,  it  appeared  that  one  acting 
as  the  president  of  a  corporation  in- 


dorsed a  promissory  note,  the  proceeds 
of  which  the  corporation  received  and 
retained,  knowing  of  the  transaction, 
the  court  held  that  the  acceptance  of 
the  benefits  bound  the  corporation, 
which  could  not  evade  liability  by  as- 
serting lack  of  its  ofiScer's  authority 
to  make  the  contract. 

In  Planters  Bank  v.  Sharp  (1844) 
4  Smedes  &  M.  (Miss.)  75,  43  Am.  Dec. 
470,  wherein  it  appeared  that  a  note 
was  discounted  by  an  insufficient  num- 
ber of  directors  of  a  bank,  but  the 
bank,  with  knowledge  of  the  transac- 
tion, accepted  and  retained  the  bene- 
fits of  the  discount,  the  court  held  that 
the  contract  was  thereby  ratified,  and 
became  binding  on  all  the  parties. 

In  Watts  Mercantile  Co.  v.  Bu- 
chanan (1908)  92  Miss.  540,  46  So.  66, 
it  appeared  that  the  general  manager 
of  the  defendant  corporation  issued 
certain  promissory  notes  to  secure  the 
purchase  price  of  stock  bought  and  re- 
tained by  the  corporation  with  fall 
knowledge  of  the  transaction.  The 
court  held  that  the  facts  clearly  con- 
stituted a  ratification  of  the  officer's 
contract,  the  corporation  having  know- 
ingly received  and  retained  the  bene- 
fits of  the  transaction. 

Where  it  appeared  that  the  trustees 
of  a  Masonic  lodge,  issued  a  promis- 
sory note,  the  proceeds  of  which  were 
received  knowingly  by  the  corpora- 
tion, the  court  held  that,  having  re- 
ceived and  retained  the  consideration 
of  the  contract,  the  lodge  thereby  rati- 
fied it.  Note:  It  does  not  appear  in 
the  present  case  whether  or  not  the 
lodge  was  incorporated,  but,  as  stated 
by  the  court,  it  is  not  material  to  the 
holding.  Mayer  v.  Old  (1894)  57  Me. 
App.  639. 

In  Moss  V.  Rossie  Lead  Min.  Go. 
(1843)  5  Hill  (N.  Y.)  137,  it  was  held 
that  the  defendant  corporation  ratified 
the  act  of  its  president  and  secretary 
in  issuing  the  notes  of  the  corporation 
without  authority,  by  accepting  and 
retaining  the  consideration  for  the 
notes. 

So,  in  First  Nat.  Bank  v.  Badg^er 
Lumber  Co.  (1895)  60  Mo.  App.  255, 
it  appeared  that  the  manager  of  the 
defendant  corporation  issued  to  the 
plaintiff  a  corporate  note  and  sent  the 
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proceeds  thereof  to  the  defendant,  to 
be  applied  on  an  account  owing  by 
him.  Subsequently,  finding  out  the 
terms  and  the  nature  of  the  transac- 
tion, the  corporation  still  retained 
and  applied  the  proceeds  thereof  to  its 
own  use.  The  court  held  that,  by 
accepting  and  retaining  the  benefits 
of  the  contract,  the  corporation  had 
ratified  it,  and  could  not  escape  lia- 
bility by  alleging  want  of  authority  on 
the  part  of  its  officers  to  act. 

It  was  held  in  Magnolia  Compress 
&  Warehouse  Co.  v.  St.  Louis  Cash 
Register  Co.  (1919)  —  Mo.  App.  — , 
210  S.  W.  125,  that  a  corporation  re- 
ceiving and  retaining  the  benefits  of 
a  note  issued  by  its  general  manager 
could  not  deny  his  authority  to  issue 
the  same,  having  full  knowledge  of  the 
alleged  unauthorized  transaction. 

In  Parsons  v.  Guarantee  Invest.  Co. 
(1895)  64  Mo.  App.  32,  wherein  it  ap- 
peared that  the  defendant  corporation 
received  and  retained,  knowingly,  the 
benefits  of  a  note  issued  without  au< 
thority  by  its  president,  the  court  held 
that  it  could  not  deny  his  authority 
to  make  the  note,  as  his  contract  was 
ratified  by  the  acceptance  and  reten- 
tion of  the  benefits  thereof,  with 
knowledge  of  the  unauthorized  trans- 
action. 

Where,  with  the  knowledge  of  the 
corporation's  directors,  its  president 
and  secretary  had  indorsed  a  multi- 
tude ef  commercial  paper,  the  benefits 
of  which  were  received  by  the  corpora- 
tion, the  court  held  that  not  only  must 
actual  authority  so  to  act  on  the  part 
of  the  ofiicers  be  implied,  but  also,  the 
corporation  having  received  and  re- 
tained the  fruits  of  the  transactions, 
the  contracts  of  indorsement,  even 
though  unauthorized,  were  ratified, 
and  the  corporation,  therefore,  must 
be  held  liable.  Blake  v.  Domestic  Mfg. 
Co.  (1897)  64  N.  J.  Eq.  480,  38  Atl. 
241. 

In  McKinley  v.  Mineral  Hill  Consol. 
Min.  Co.  (1907}  46  Wash.  162,  89  Pac. 
495,  wherein  it  appeared  that  the  pres- 
ident and  general  manager  of  a  cor- 
poration, with  the  knowledge  of  the 
other  officers  and  directors,  executed 
<i  promissory  note  signed  in  behalf  of 
the  company  as  maker,  and  in  con- 


sideration of  money  loaned  to  the  cor- 
poration, and  services  rendered  in  its 
behalf,  the  court  held  that,  having  re- 
ceived the  consideration  of  the  con- 
tract with  knowledge  of  the  source 
from  which* it  came,  the  corporation 
ratified  the  act  of  its  officer-agent,  and 
would  not  be  heard  to  claim  his  want 
of  authority  so  to  contract,  in  order 
to  evade  liability  thereunder. 

Where  it  appeared  that  a  corpora- 
tion received  and  accepted  payments 
on  a  note  accepted  pursuant  to  a  con- 
tract made  without  authority  by  its 
principal  officer,  the  court  held  that  it 
thereby  ratified  his  act,  it  having  been 
shown  that  the  corporation  received 
the  benefits  of  the  contract  with 
knowledge  of  its  character  and  terms. 
Emmet  v.  Reed  (1853)  8  N.  ¥•  312. 

In  Sheridan  Electric-Light  Cio.  v. 
Chatham  Nat.  Bank  (1889)  52  Hun, 
575,  5  N.  Y.  Supp.  529,  it  appeared 
that  a  trustee,  given  a  power  of  at- 
torney by  a  corporation,  indorsed  for 
discount  certain  negotiable  paper,  and 
that,  with  knowledge  of  the  transac- 
tion, the  corporation  received  and  re- 
tained the  proceeds  of  the  discount. 
The  corporation  claiming  that  the 
trustee  acted  without  authority,  the 
court  held  that  the  retention  of  the 
benefits  flowing  from  the  executed 
contract  constituted  a  ratification  of 
the  same,  saying :  "The  company, 
through  the  indorsements,  received 
this  sum  of  $10,000,  and  it  was  after- 
wards appropriated  to  its  use  and 
benefit;  and  it  could  not  receive  and 
dispose  of  this  fund,  knowing  gen- 
erally, as  the  trustees  and  the  exec- 
utive committee  did,  that  it  was  ob- 
tained in  this  manner,  and  afterwards 
disaffirm  the  transactions  through 
which  the  money  was  secured." 

In  Hubbard  v.  Syenite-Trap  Rock 
Co.  (1917)  178  App.  Div.  531, 165  N.  Y. 
Supp.  486,  it  was  held  error  to  refuse 
the  admission,  as  evidence,  of  proof 
that  a  corporation  had  knowingly  re- 
ceived the  benefits  of  an  unauthorized 
note  issued  by  its  treasurer,  the  court 
saying :  "If  this  fact  had  been  proven, 
under  well-settled  authority  the  cor- 
poration could  not  assert  the  lack  of 
authority  in  the  treasurer  to  sign  the 
note." 
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Where  it  appeared  that  the  pres- 
ident of  a  corporation  issued  without 
authority,  and  in  a  manner  contrary 
to  the  corporate  by-laws,  negotiable 
notes,  and  proceeds  thereof  were  re- 
ceived and  retained  by  the  company 
with  knowledge  of  their  source,  the 
court  held  that  the  notes  were  valid, 
And  that  the  president's  authority  to 
execute  the  same  could  not  be  attacked 
by  the  corporation,  it  having  received 
and  retained  the  fruits  of  the  un- 
authorized transaction.  Bigelow  Co. 
V.  Automatic  Gas  Producer  Co.  (1907) 
56  Misc.  389,  107  N.  Y.  Supp.  894. 

In  Milbank  v.  De  Riesthal  (1894) 
82  Hun,  537,  31  N.  Y.  Supp.  522,  it  was 
held  that  a  corporation  was  liable  on 
notes  issued  by  its  president,  although 
the  secretary  did  not  join  therein  as 
required  by  the  by-laws,  where  it  ap- 
peared that  the  corporation  received 
and  retained  the  benefits  of  the  notes 
so  executed,  with  knowledge  of  the  de- 
fect in  the  officer's  act. 

Where  it  appeared  that  the  pres- 
ident and  secretary  of  a  corporation 
issued  its  promissory  note  under  seal, 
and  the  corporation  subsequently  re- 
ceived the  proceeds  of  the  same  with 
knowledge  of  its  execution,  the  court 
held  that  it  became  bound  thereby  re- 
gardless of  the  lack  of  authority  of  its 
officers  to  enter  into  the  transaction. 
Bullen  v.  Milwaukee  Trading  Co. 
'(1901)   109  Wis.  41,  85  N.  W.  116. 

And  in  Phillips  v.  Interstate  Land 
Co.  (1918)  176  N.  C.  514,  97  S.  E.  417, 
wherein  it  appeared  that  the  president 
of  the  defendant  corporation,  acting 
without  authority,  issued  a  promissory 
note  for  the  pajmient  of  the  purchase 
price  of  a  new  automobile  to  be  used 
in  the  defendant's  business,  and  the 
latter,  with  knowledge  of  the  transac- 
tion, accepted  and  used  the  automobile 
for  which  the  note  had  been  given, 
the  court  held  that  it  thereby  ratified 
the  contract  of  its  officer,  saying: 
"The  defendant  needed  the  new  auto- 
mobile in  its  business,  and  retained 
it.  The  law  will  not  allow  defendant 
to  repudiate  the  act  of  its  president, 
and  at  the  same  time  retain  the  prop- 
erty for  which  the  note  was  given." 

So,  it  was  held  in  Knox  City  Mill. 
Co.  V.  Warren  (1911)  —  Tex.  Civ.  App. 


— ,  141  S.  W.  1007,  that  the  acceptance 
and  retention  of  the  benefits  of  notes 
by  a  corporation,  issued  by  its  general 
manager,  estopped  it  from  evading  li- 
ability on  the  ground  that  he  had  no 
authority  to  enter  into  the  transac- 
tions and  bind  the  company,  as,  under 
the  circumstances,  his  authority  so  to 
act  must  be  implied. 

Where  it  appeared  that  a  treasurer 
of  a  corporation  received  a  draft  of 
$1,000,  with  the  knowledge  of  the  com- 
pany, as  a  part  payment  for  the  assign- 
ment of  patent  rights  owned  by  the 
corporation,  and  applied  the  sum  so 
received  to  the  corporate  purposes, 
the  court  held  that  the  acceptance 
and  retention  of  the  money  so  received 
ratified  the  acts  of  the  treasurer. 
New  England  Car-Spring  Co.  v.  Union 
India  Rubber  Co.  (1857)  4  Blatchf.  1, 
Fed.  Cas.  No.  10,153. 

In  Sesnon  v.  Lindeberg  (1911)  66 
Wash.  1,  118  Pac.  900,  wherein  it  ap- 
peared that  the  secretary  of  a  cor- 
poration executed  its  note  to  secure 
the  purchase  price  of  stock  bought  and 
retained  by  the  corporation  with 
knowledge  of  the  transaction,  the 
court  held  that  the  retention  by  the 
company  of  the  stock  so  purchased 
constituted  a  ratification  of  the  sec> 
retary's  act. 

So,  in  Williams  v.  S.  M.  Smith  Ins. 
Agency  (1916)  79  W.  Va.  16,  90  S.  E. 
393,  former  appeal  (1915)  75  W.  Va. 
494,  84  S.  E.  235,  Ann.  Cas.  1917A, 
813,  it  was  held  that,  if  the  acts  of  an 
officer  of  a  corporation  in  issuing  its 
notes  were  done  without  authority, 
nevertheless  the  corporation  was 
bound  thereby,  where  it  appeared  that 
it  received  and  retained  the  proceeds 
of  the  notes  with  knowledge  of  their 
execution. 

In  Third  Nat.  Bank  v.  Liaboring- 
raan's  Mercantile  &  Mfg.  Co.  (1904) 
56  W.  Va.  446,  49  S.  E.  544,  wherein 
it  appeared  that  the  defendant  cor- 
poration retained  the  proceeds  of  a 
note  after  receiving  knowledge  that 
the  same  were  obtained  from  the  ex- 
ecution by  its  president,  without  au- 
thority, of  a  promissory  note  discount- 
ed by  the  plaintiff  bank,  the  court  held 
that  it  thereby  ratified  and  adopted  as 
its  own  the  act  of  its  officer  and  agentp 
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saying:  "The  directors  of  the  defend- 
ant company  had,  or  should  have  had, 
notice  of  the  execution  of  the  note  in 
controversy,  and  of  its  disposition  to 
the  bank  by  Murphy  [its  president], 
by  reason  of  the  present  action, 
brought  upon  that  note.  But  the  com- 
pany, having  then  received  the  benefit 
of  the  transaction,  repudiated  it,  and 
did  not,  when  sued,  nor  since  that 
time,  return  to  the  plaintiff  the  money 
thus  received  and  used  by  it.  The  fail- 
ure of  the  defendant  to  return  the 
money  so  received,  when  its  receipt 
had  become  known  to  its  directors, 
was  and  is  a  confirmation  of  the  trans- 
action/* 

See  also  Hitchings  v.  St.  Louis,  N.  O. 
&  O.  C.  Transp.  Go.  (1893)  68  Hun, 
38,  22  N.  Y.  Supp.  719,  wherein  the 
court  held  that  where  the  president 
of  a  corporation,  without  authority, 
discounted  a  note,  and  that  the  cor- 
poration received  the  benefit  thereof,  a 
subsequent  transfer  of  the  note  by  the 
oificer  to  a  third  party  was  valid  and 
binding. 

In  Martin  v.  Inter-State  Lumber  Go. 
(1918)  260  Pa.  218,  103  Atl.  613,  the 
court  stated,  as  one  of  the  circum- 
stances under  which  a  corporation 
may  be  held  liable  on  notes  executed 
by  its  officers  without  authority,  the 
receipt  by  the  corporation  of  the  ben- 
efit of  the  proceeds  of  the  notes.  In 
the  instant  case,  however,  there  was 
no  ratification  by  the  retention  of  ben- 
efits, no  benefits  having  come  to  the 
corporation  by  reason  of  the  transac- 
tion. 

And  see  Ege  v.  Centerville  Tel^h. 
Co.  (1914)  33  S.  D.  648,  147  N.  W.  70, 
wherein  it  is  said :  "But  if  the  board 
had  acted  without  authority  in  mak- 
ing the  purchase  of  the  telephone 
plant,  and  executing  and  delivering 
the  company's  note  in  part  payment 
therefor,  the  retention  and  use  of  the 
telephone  property  for  so  long  a  period 
of  time  would  amount  to  a  ratification 
of  the  contract,  and  the  plaintiff  was 
entitled  to  judgment." 

So,  in  Bridgewater  Cheese  Factory 
Co.  V.  Murphy  (1894)  26  Can.  S.  C. 
443,  26  Ont  Rep.  327,  23  Ont.  App. 
Rep.  66,  the  court  held  that  a  corpora- 
tion must  aflirm  or  disaffirm  a  note 


executed  in  its  behalf,  without  author- 
ity, by  its  president,  where  it  appeared 
that  the  proceeds  thereof  were  cred- 
ited to  the  company,  stating  that  the 
corporation  could  not  retain  the  ben- 
efits of  the  transaction  and  at  the  same 
time  disafiirm  the  same  on  the  ground 
that  its  officer  had  no  authority  to  bind 
it 

i.  Issue  of  tnoHgage  or  trtist  deed. 

In  Love  v.  Metropolitan  Church 
Asso.  (1913)  184  III.  App.  102,  where- 
in it  appeared  that  the  president 
and  secretary  of  the  defendant  cor- 
poration mortgaged  certain  real  estate 
owned  by  the  company,  and  that  the 
proceeds  of  the  mortgage  were  accept- 
ed by  the  corporation,  with  knowledge 
of  the  transaction,  and  used  to  secure 
certain  notes  given  for  the  purchase 
price  of  the  real  estate,  the  court  held 
that  the  act  of  the  officers  of  the  cor- 
poration was  ratified  by  the  retention 
and  use  of  the  benefits  derived  there- 
from. 

So,  in  Doerr  v.  Fandango  Lumber 
Co.  (1916)  31  CaL  App.  318,  160  Pac. 
406,  the  court  held  that  a  corporation 
ratified  the  unauthorized  act  of  its 
president  in  executing  a  mortgage  as 
security  for  a  loan  to  the  corporation, 
where  it  appeared  that  the  company, 
knowing  of  the  transaction  of  its  of- 
ficer, received  the  money  so  loaned 
to  it  and  applied  the  same  to  the  cor- 
porate uses,  saying:  "The  defendant 
.  .  .  company,  having  received,  re- 
tained, and  used  for  the  purposes  of 
its  business  the  money,  to  secure  the 
repayment  of  which  the  mortgage 
was  given,  is,  and  upon  a  familiar 
equitable  principle  should  be,  estopped 
from  denying  the  validity  of  the  ob- 
ligation." 

In  Shafer  v.  Spruks  (1913)  140  C. 
C.  A.  504,  225  Fed.  480,  wherein  it  ap- 
peared that  corporate  officers  issued 
bonds  and  mortgages,  with  the  knowl- 
edge of  the  directors  and  shareholders, 
for  the  purpose  of  securing  loans  of 
money  for  the  use  of  the  corporfition, 
and  the  moneys  so  secured  were  re- 
ceived and  retained  by  the  corporation, 
the  court  held  that  the  retention  of  the 
benefits  of  the  transactions  constitut- 
ed a  ratification  of  the  ofiicers*  acts, 
and  the  company  was  estopped  from 
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denying  their  authority,  saying  that 
it  could  not  "enjoy  the  fruit  of  the 
acts,  and  disavow  that  to  which  the 
fruit  owes  its  existence." 

In  Frank  v.  Hicks  (1894)  4  Wyo. 
502,  35  Pac.  475,  1025,  wherein  it  ap- 
peared that  certain  officers  of  a  cor- 
poration executed  a  trust  deed  to 
secure  the  payment  of  bonds  issued 
by  the  corporation,  and  the  latter  en- 
joyed the  benefits  and  proceeds  of  this 
transaction  with  knowledge  of  its 
terms  and  nature,  the  court  held  that 
it  thereby  ratified  the  act  of  its  of- 
ficers and  could  not  question  their 
authority  in  order  to  evade  liability 
under  the  deed. 

In  Clark  v,  Elmendorf  (1904)  — 
Tex.  Civ.  App.  — ,  78  S.  W.  538,  where- 
in it  appeared  that  the  president  of  a 
corporation  executed,  without  author- 
ity, a. deed  of  trust  to  secure  the  pay- 
ment of  certain  promissory  notes,  and 
the  corporation  knowingly  received 
and  used  the  moneys  for  which  the 
deed  was  executed,  the  court  held  that 
its  action  in  so  doing  satisfied  the  of- 
ficer's unauthorized  contract. 

In  Bank  of  Garfield  v.  Clark  (1912) 
138  Ga.  798,  76  S.  E.  95,  it  was  held 
that  where  it  appeared  that  officers  of 
a  corporation,  without  authority,  pro- 
cured money  upon  the  transfer  of  a 
title  to  land  to  secure  the  loan,  and 
the  corporation  received  the  money 
so  procured,  knowing  of  the  transac- 
tion, it  could  not  retain  the  benefits  of 
the  contract  and  avoid  liability  there- 
under by  setting  up  the  invalidity  of 
the  transfer  of  title  on  the  ground  of 
lack  .of  authority  of  its  officer-agents 
so  to  act,  as  the  retention  of  the  ben- 
efits of  the  contract  ratified  the  acts 
of  the  contracting  officers. 

So,  in  Murray  v.  Seal  (1901)  23 
Utah»  548,  65  Pac.  726,  wherein  it  ap- 
peared that  the  directors  of  a  corpora- 
tion informally  executed  a  trust  deed 
as  security  for  the  loan  of  a  sum  of 
money,  and  the  corporation,  with 
knowledge  of  the  transaction,  accept- 
ed and  used  the  money  so  obtained  for 
corporate  purposes,  the  court  held 
that  its  action  in  so  doing  constituted 
a  ratification  of  the  transaction. 

Where  it  appeared  that  the  officers 
of  a  corporation,  acting  without  ex- 


press authority,  executed  a  chattel 
mortgage  on  the  corporate  property, 
and,  knowing  of  the  transaction,  the 
corporation  received  and  retained  the 
benefits  of  the  mortgage,  the  court 
held  that  having  received  the  full  ben- 
efits of  the  transaction  the  corporatt<Hi 
will  be  presumed  to  have  authorized 
or  ratified  the  acts  of  its  officers.  Ed- 
elhoff  V.  Homer-Miller  Straw  Goods 
Mfg.  Co.  (1898)  8$  Md.  595,  39  Atl. 
814. 

So,  in  Gurrie  v.  Bowman  (18d4)  25 
Or.  364,  35  Pac.  848,  wherein  it  ap- 
peared that  the  president  of  a  cor- 
poration executed,  without  authority, 
certain  chattel  mortgages  on  corporate 
property  to  secure  moneys  borrowed 
and  used  by  the  corporation,  the  court 
held  that  the  use  and  retention  of  the 
benefits  of  the  transaction  by  the  cor- 
poration, after  acquiring  knowledge  of 
its  character  and  terms,  effected  a 
ratification  of  the  unauthorized  con- 
tract of  its  officer. 

In  American  Nat.  Bank  v.  Wheeler- 
Adams  Auto  Co.  (1913)  31  S.  D.  524, 
141  N.  W.  396,  wherein  it  appeared 
that  the  president  and  secretary  of  the 
defendant  corporation,  who  apparent- 
ly exercised  sole  management  of  the 
corporate  business,  executed  chattel 
mortgages  covering  certain  property 
of  the  corporation,  and  the  latter 
knowingly  received  and  retained  the 
proceeds  of  the  transaction,  the  court 
held  that  the  corporation  could  not 
deny  the  validity  of  the  transactions, 
having  accepted  and  retained  the  pro- 
ceeds thereof. 

In  Dexter  Horton  &  Co.  v.  Long 
(1891)  2  Wash.  435,  26  Am.  St.  Rep. 
867,  27  Pac.  271,  wherein  it  appeared 
that  the  president  and  secretary  of  a 
corporation,  acting  without  formal 
authori^,  executed  a  mortgage  on  the 
corporate  property  to  secure  an  ad- 
vance of  money  to  it,  and  it  further 
appeared  that  the  money  was  received 
and  used  by  the  corporation  with  full 
knowledge  of  its  source,  the  court  held 
that  by  accepting  and  retaining  the 
benefits  of  the  transaction  the  corpora- 
tion indorsed  the  same,  and  thereby 
gave  to  the  mortgage  the  same  validity 
as  though  it  had  been  authorized  im- 
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primis  by  a  formal  act  of  the  board 
of  trustees. 

In  Witter  v.  Grand  Rapids  Flouring 
Mill  Co.  (1891)  78  Wis,  543,  47  N.  W. 
729,  wherein  it  appeared  that  certain 
officers  of  the  defendant  corporation 
executed  a  mortgage  on  the  corporate 
property  and  delivered  the  same  to  the 
plaintiff  to  secure  a  sum  of  money 
borrowed  in  behalf  of  the  corporation, 
and  it  further  appeared  that  with 
knowledge  of  this  transaction  the  cor- 
poration received  and  used  the  money 
so  obtained,  the  court  held  that  it 
could  not  question  the  authority  of  its 
officers  to  enter  into  the  transaction, 
having  accepted  and  retained  the  ben- 
efits of  the  same. 

See  also  Simis  v.  Davidson  (1887) 
22  Jones  &  S.  (N.  Y.)  235,  wherein  it 
was  held  to  be  error  to  refuse  to  admit 
in  evidence  a  mortgage  executed  by 
the  president  of  the  defendant  cor- 
poration, where  it  appeared  that  the 
money  obtained  was  used  for  the  cor- 
porate purposes,  the  court  holding 
that  under  the  facts  the  jury  might 
have  found  that  the  officer  had  implied 
authority  so  to  contract. 

j,  Inmte  or  receipt  of  hond^  tlebenture,  or 
certificate  of  depoHt, 

In  McCormick  v.  Unity  Co.  (1908) 
142  III.  App.  159,  affirmed  in  (1909) 
239  111.  306,  87  N.  E.  924,  it  was  held 
that  a  corporation  ratified  the  ac^  of 
its  officers  in  issuing  certain  bonds, 
the  proceeds  of  which  were  accepted 
and  retained  by  the  corporation  with 
knowledge  of  the  transactions,  and 
therefore  the  company  was  estopped 
from  asserting  that  the  issuing  of  the 
bonds  was  unauthorized. 

So,  in  Tyrell  v.  Cairo  &  St.  L.  R.  Co. 
(1879)  7  Mou  App.  294,  the  court  held 
that  the  stockholders  of  a  corporation 
ratified  the  contracts  of  the  directors 
of  the  company  by  receiving,  with 
knowledge,  the  benefits  of  certain 
bonds  issued  by  the  directors,  saying: 
''As  other  principals  are  held  liable 
for  the  acts,  even  for  the  frauds,  of 
their  agents,  done  in  the  course  of  the 
principal's  business,  it  is  not  easy  to 
see  why  stockholders  who  stand  by, 
as  did  the  stockholders  here,  refusing 
to  hold  a  meeting,  and  availing  them- 
selves of  the  benefits  of  the  directors' 


actions,  should  be  allowed  to  repudiate 
the  corresponding  burden.  Ample 
time  was  given  to  the  stockholders 
here  concerned  to  meet  and  disown  the 
action  of  the  agents  whom  they  had 
selected  to  carry  on  their  business, 
and  their  ratification  is  not  less  effec- 
tual than  if  a  meeting  had  been  held 
and  a  formal  vote  taken.  Upon  them 
was  imposed  the  legal  obligation  to 
ac£,  and  they  refused  to  do  so.** 

And  in  Pomeroy  v.  New  York  Smelt- 
ing &  Ref.  Co.  (1901)  —  N.  J.  Eq.  — , 
48  Atl.  395,  wherein  it  appeared  that 
the  officers  of  a  corporation,  having 
been  authorized  to  execute  certain 
mortgages,  incidentally  issued  bonds 
to  secure  the  same,  the  court  held  that 
not  only  was  the  power  to  issue  the 
bonds  incidental  to  the  execution  of 
the  mortgages,  and  therefore  author- 
ized, but  also,  conceding  that  the  of- 
ficers acted  without  authority,  it  must 
be  held  that  the  corporation  ratified 
their  acts  by  receiving  knowingly  the 
benefits  incident  thereto,  saying:  'The 
company  received  the  consideration 
for  the  bonds  (either  money  or  prop- 
erty transferred),  retained  and  used 
it,  and  paid  interest  on  the  bonds  for 
over  four  years.  The  company  having 
the  power  to  execute  the  bonds,  and 
its  proper  officers  having  actually  ex- 
ecuted and  delivered  them,  the  omis- 
sion of  a  formal  resolution  authorizing 
their  execution,  if  there  was  such 
omission,  is,  under  the  circumstances, 
no  defense  to  the  bond." 

In  Re  Magdalena  Steam  Nav.  Co. 
(1860)  Johns.  V.  C.  690,  70  Eng.  Re- 
print, 597,  29  L.  J.  Ch.  N.  S.  667,  6 
Jur.  (N.  SO  975,  8  Week.  Rep.  329, 
wherein  it  appeared  tiiat  directors  of  a 
corporation,  acting  without  the  requi- 
site authority,  issued  debentures  of 
the  corporation  to  secure  an  advance 
of  money,  and  the  money  so  secured 
was  received  and  used  by  the  corpora- 
tion, with  knowledge  of  the  directors' 
acts,  the  court  held  that  the  receipt 
and  retention  of  the  benefits  of  the 
transaction  constituted  a  ratification 
of  the  directors*  contract. 

In  Fidelity  Ins.  Co.  v.  German  Sav. 
Bank  (1905)  127  Iowa,  591,  103  N.  W. 
958,  it  appeared  that  the  president  and 
secretary  of  a  corporation  accepted, 
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without  authority,  certain  bank  stock 
and  certificates  of  deposit  as  payment 
of  a  debt  owing  to  the  corporation,  and 
the  latter,  knowing  of  the  transaction, 
its  nature  and  terms,  accepted  the 
stock  and  certificates  and  treated  them 
as  part  of  its  assets.  The  court  held 
that  the  corporation  ratified  the  un- 
authorized acts  of  its  officers  by  re* 
ceiving  and  retaining  the  benefits  of 
the  transaction. 

le.  Pledge  of  securities. 

In  Love  v.  Export  Storage  Go. 
(1906)  74  C.  C.  A.  156,  143  Fed.  1, 
wherein  it  appeared  that  the  defend- 
ant's president  placed  property  of  the 
corporation  in  a  warehouse,  and 
pledged  the  warehouse  receipt  as  secu- 
rity for  the  discount  of  notes  placed 
with  the  plaintiff,  and  the  moneys  so 
received  were  used  by  the  company  for 
the  corporate  purposes  with  full 
knowledge  on  the  part  of  the  share- 
holders of  the  transaction,  the  court 
held  that  the  retention  of  the  benefits 
implied  a  ratification  of  the  pres- 
ident's transactions,  and  the  corpora- 
tion could  not  thereafter  evade  liabil- 
ity on  the  notes  by  disclaiming  the 
authority  of  its  officer-agent  to  act. 

Where  it  appeared  that  an  officer  of 
a  corporation  pledged  certain  bonds 
for  the  purpose  of  securing  a  loan,  and 
that  the  money  so  received  was  re- 
tained by  the  corporation  with  full 
knowledge  of  the  transaction,  the 
court  held  that  by  receiving  and  re- 
taining the  benefits  of  the  pledge  the 
corporation  ratified  the  act  of  its  of- 
ficer. Prentiss  Tool  &  Supply  Co.  v. 
Godchaux  (1895)  13  C.  C.  A.  420,  30 
U.  S.  App.  68,  66  Fed.  234. 

In  Illinois  Trust  &  Sav.  Bank  v.' 
Pacific  R.  Co.  (1897)  117  Cal.  332,  49 
Pac.  197,  the  court  held  that  where  a 
corporation  received  money  obtained 
from  the  pledge  of  bonds  by  its  pres- 
ident, who  was  authorized  only  to  is- 
sue bonds,  the  corporation  ratified  the 
unauthorized  transaction  by  the  ac- 
ceptance of  the  benefits,  and  that  the 
officer  must  be  presumed  to  have  had 
the  power  to  hypothecate  the  bonds 
as  well  as  issue  them. 

In  Darst  v.  Gale  (1876)  83  lU.  136, 
it  appeared  that  the  secretary  of  the 
defendant  corporation,  without  author- 


ity, pledged  certain  bonds  of  the  cor- 
poration, and  the  latter,  with  full 
knowledge  of  the  transaction,  received 
and  applied  the  benefits  thereof  to  the 
corporate  uses.  The  court  held  that 
the  defendant  could  not  question  the 
authority  of  its  officer-agent,  for  by 
accepting  the  benefits  it  impliedly  rat- 
ified the  contract  made  by  him. 

In  Bezou  v.  Pike  (1871)  23  La.  Ann. 
788,  wherein  it  appeared  that  the  pres- 
ident of  a  corporation  pledged  the 
stock  of  the  corporation  as  security 
for  the  discount  of  certain  corporate 
notes,  and  the  proceeds  of  the  dis- 
counted notes  were  received  and  re- 
tained by  the  corporation  with 
knowledge  of  the  president's  acts,  it 
was  held  that  the  act  of  the  corpora- 
tion in  knowingly  receiving  the  ben- 
efits of  the  authorized  contract  of  its 
officer  ratified  the  same. 

So,  in  Hubbard  v.  Camperdown  Mills 
(1887)  26  S.  C.  581,  2  S.  E.  576,  where- 
in it  appeared  that  the  president  of  a 
corporation  pledged  its  bonds  to 
secure  an  advance  of  money  needed  by 
the  corporation,  which  was  accepted 
and  used  by  the  latter  with  full  cog- 
nizance of  the  transaction,  the  court 
held  that  under  the  circumstances  the 
company  was  bound  by  the  acts  of  its 
officer,  having  received  the  money  ob- 
tained thereby. 

In  Hughes  v.  First  Nat.  Bank  (1885) 
110  Pa.  428,  1  Atl.  417,  wherein  it  ap- 
peared that  the  cashier  of  the  defend- 
ant bank  pledged  certain  bonds  in  the 
bank's  possessicm  for  the  benefit  and 
with  the  knowledge  of  the  bank,  and  it 
further  appeared  that,  the  pledgee 
having  forced  a  sale  of  the  bonds  and 
the  bank  being  unable  to  account  to  the 
true  owner  for  the  same,  this  action 
was  brought  to  recover  the  value  of 
the  bonds.  The  court  held  that  the 
defendant  corporation,  having  acqoi- 
eaced  in  the  act  of  its  officer  and  ac- 
cepted and  retained  the  benefits  of  his 
fraudulent  transaction,  had  thereby 
ratified  the  same  and  was  liable  there- 
on, saying:  "The  bank  cannot  retain 
the  fruits  of  the  crime  and  repudiate 
the  fraud  of  its  agent.'' 

I.  Loan  made  or  tnintey  borroto^d^ 

In  McDougall    v.  Hazelton  Tripod- 
Boiler  Co.  (1898))  31  C.  C.  A.  487,  60 
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U.  S.  App.  209,  88  Fed.  217,  the  court 
held  that  the  defendant  corporation 
could  not  question  the  authority  of  its 
president  in  borrowing  sums  of  money 
for  corporate  purposes,  on  the  ground 
that  he  exceeded  his  authority,  where 
it  appeared  that  the  corporation,  with 
knowledge  of  the  transaction,  accepted 
and  retained  the  moneys  so  received^ 
and  by  so  doing  ratified  the  alleged 
unauthorized  act  of  its  officer. 

And  in  Fourth  Nat.  Bank  y.  Camden 
Lumber  Co.  (Id05)  142  Fed.  267,  it 
was  held  that  a  corporation  could  not 
repudiate  an  indebtedness  created  by 
its  president  on  the  ground  that  the 
instruments  procuring  the  same  were 
entered  into  without  authority  by  the 
officer,  where  it  appeared  that  the 
company,  with  full  knowledge  and  ac- 
quiescence in  the  unauthorized  act, 
accepted  and  retained  its  fruits  and 
advantages. 

In  Garmire  v.  McDonough  &  Co. 
(1916)  197  III.  App.  527,  and  Sargent 
V.  McDonough  &  Co.  (1916)  197  IlL 
App.  523,  the  court  held  that  a  cor- 
poration was  liable  for  money  bor- 
rowed by  an  officer  without  authority, 
but  applied  to  the  corporate  use  with 
knowledge  by  the  corporation  of  the 
transaction,  for  the  receipt  and  reten- 
tion of  the  benefits  of  the  transaction 
constituted  a  ratification  of  the  of- 
ficer's acts. 

So,  in  Bossert  v.  Gels  (1914)  57 
Ind.  App.  384, 107  N.  E.  95,  it  was  held 
that  a  corporation  could  not  question 
the  authority  of  its  president  to  bor- 
row money  for  the  corporate  purposes, 
where  it  appeared  that  the  company 
received  the  benefits  of  the  alleged  un- 
authorized contracts  of  its  officer,  and 
used  the  money  so  received  for  the 
corporate  uses  with  full  knowledge  of 
the  transaction,  the  court  holding  that 
the  retention  of  the  benefits  of  the 
contract  ratified  it. 

Where  it  appeared  that  an  officer 
of  a  corporation  borrowed  money  for 
the  payment  of  corporate  debts,  and 
the  company,  knowing  the  terms  of  its 
agent's  contract,  accepted  the  benefits 
thereof,  the  court  held  that  the  use 
and  retention  of  the  benefits  of  the 
contract  constituted  an  adoption  of 
the  same,  and  precluded  the  claim  on 


the  part  of  the  corporation  that  its 
ofilcer  was  without  authority  to  make 
the  contract.  Humphrey  v.  Patrons 
Mercantile  Asso.  (1879)  50  Iowa,  607. 

In  Halstead  v.  Dodge  (1884)  1  How. 
Pr.  N.  S.  (N.  Y.)  170,  a  corporation 
was  held  liable  on  a  contract  executed 
without  authority  by  its  president, 
whereby  the  corporation  borrowed  and 
received  money  which  was  used  by  it, 
with  knowledge  of  the  transaction,  for 
the  corporate  purposes. 

In  Mohrfeld  v.  Second  German  Bldg. 
Asso.  (1900)  194  Pa*  488,  45  Atl.  335, 
wherein  it  appeared  that  the  plaintiff 
loaned  money  to  the  defendant  cor- 
poration, and  the  money  so  loaned 
was  accepted  by  its  secretary,  who 
also  made  payments  of  interest  there-' 
on  by  orders,  drawn  by  him,  on  the 
company,  the  court  upheld  a  verdict 
of  the  jury  finding  that  the  corpora- 
tion had  acquiesced  in  and  ratified  the 
acts  of  its  treasurer  by  receiving,  re- 
taining, and  using  for  the  corporate 
purposes  the  money  so  received  by  its 
officer. 

And  in  Episcopal  Charitable  Soc.  v. 
Episcopal  Church  (1828)  1  Pick. 
(Mass.)  372,  it  was  held  that  where 
the  officers  of  a  religious  corporation 
borrowed  money  on  the  note  of  the 
corporation,  and  the  money  so  pro- 
cured was  received  and  used  for  the 
corporate  purposes,  an  action  would 
lie  for  the  recovery  of  the  money,  for, 
having  accepted  the  benefits  of  the 
transaction,  the  corporation  could  not 
evade  liability  thereunder  by  show- 
ing want  of  authority  to  make  the  con- 
tract on  the  part  of  its  officers. 

In  Kirwin  v.  Washington  Match  Co. 
(1905)  37  Wash,  285,  79  Pac.  928,  it 
was  held  that  an  allegation  in  a  com- 
plaint was  sufficient,  which  stated  that 
money  borrowed  by  agents  of  a  cor- 
poration, acting  without  authority, 
was  received  and  used  by  the  corpora- 
tion through  the  president  and  gen- 
eral manager,  the  court  holding  that 
the  alleged  unauthorized  acts  of  the 
agents  were  ratified  by  the  acceptance 
and  retention  of  the  benefits.  It  does 
not  appear  in  the  present  case  whether 
the  agents  who  executed  the  contract 
were  officers. 

In   Troup's   Case    (1860)    29   Beav. 


1482 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


353,  54  Eng.  Reprint,  664,  the  court 
held  that  a  bona  fide  lender  of  money 
could  recover  from  a  corporation  mon- 
ey borrowed  by  its  directors  without 
authority,  but  received  and  used  by 
the  corporation  for  its  benefit. 

So,  in  Hoare's  Case  (1861)  30  Beav. 
225,  54  Eng.  Reprint,  874,  2  Johns.  A 
H.  229,  the  court  held,  on  the  authority 
of  the  decision  in  Troup's  Case  (Eng.) 
supra,  that  a  corporation  was  liable 
for  money  borrowed  by  its  directors, 
acting  without  authority,  and  received 
by  the  corporation  Tor  its  benefit. 

m..  Contract  of  guat^anty. 

In  two  recent  cases  (Armour  &  Co. 
V.  R.  Rosenberg  &  Sons  Co.  (1918)  36 
CaL  App.  773,  173  Pac.  404,  and 
Cudahy  Packing  Co,  v.  R.  Rosenberg 
&  Sons  Co.  (1918)  36  CaL  App.  818, 
173  Pac.  406),  wherein  it  appeared 
that  the  defendant's  manager  executed 
certain  guaranties  of  payment  of  the 
debt  of  a  third  party,  without  the 
authority  of  the  defendant  corpora- 
tion, which,  however,  knowingly  re- 
ceived and  retained  a  consideration 
for  its  contract  of  guaranty,  the  court 
held  that,  having  received  benefits  un- 
der the  contract,  the  defendant  had 
ratified  the  act  of  its  officer,  and  could 
not  be  permitted  to  repudiate  the 
burdens  resulting  therefrom. 

Where  a  contract  of  guaranty  for 
the  payment  of  a  promissory  note,  ex- 
ecuted by  the  president  of  a  corpora- 
tion without  authority,  was  beneficial 
to  the  corporation,  and  it  received  and 
retained,  knowingly,  the  benefits  of 
the  transaction,  the  court  held  that  it 
would  not  be  heard  to  assert  the  lack 
of  authority  of  its  president  to  execute 
the  contract  and  thereby  avoid  liabil- 
ity, for  by  receiving  and  retaining  the 
benefits  of  the  unauthorized  contract 
of  its  ofllcer  it  impliedly  ratified  the 
same.  Lake  Street  Elev.  R.  Co.  v.  Car- 
michael  (1899)  82  llh  App.  344,  af- 
firmed in  (1900)  184  111.  348,  56  N.  E. 
872. 

And  in  Hunt  v.  Northwestern  Mortg. 
Trust  Co.  (1902)  16  S.  D.  241,  92  N.  W. 
23,  wherein  it  appeared  that  the  pres- 
ident of  the  defendant  corporation 
transferred  to  the  plaintiff,  and  guar- 
anteed payment  of,  a  note  owned  by 
the  corporation,   and   it  further  ap- 


peared that  the  company  received  and 
retained  the  benefits  of  the  transac- 
tion, the  court  held  that  it  was  liable 
thereon,  regardless  of  the  oflScer's 
original  lack  of  authority  to  execute 
the  contract,  as  it  had  accepted  and 
retained  tte  proceeds  derived  there- 
from, thus  ratifying  his  unauthorized 
act. 

Where  it  appeared  that  the  pres- 
ident of  the  defendant  corporation 
executed,  without  authority,  a  contract 
with  the  plaintiff,  whereby  it  was 
agreed  that  the  corporation  should  as- 
sume the  debts  of  its  predecessor, 
which  were  owing  to  the  plaintiff,  in 
consideration  that  the  latter  continue 
to  purchase  coal  mined  by  the  defend- 
ant, and,  pursuant  to  this  agreement, 
the  plaintiff  did  continue  to  patronize 
the  defendant,  and  the  latter  accepted, 
with  knowledge  of  the  agreement,  the 
benefits  of  his  patronage,  the  court 
held  that  it  thereby  ratified  the  con- 
tract made  by  its  president,  regardless 
of  his  original  lack  of  authority  to  in- 
cur the  liability.  Curtis  v.  Natalie 
Anthracite  Coal  Co.  (1903)  89  App. 
Div.  61,  85  N.  Y.  Supp.  413,  afiirmed 
in  (1905)  181  N.  Y.  543,  73  N.  E.  1122. 

ft.  Agreement  to  extend  time  of  payment 
or  stay  execution. 

In  Pettengill  v.  Blackman  (1917) 
30  Idaho,  241,  164  Pac.  358,  wherein 
it  appeared  that  certain  officer-direc- 
tors of  a  banking  institution  gave  to 
the  holder  of  certificates  of  deposit  a 
mortgage  to  secure  the  payment  of  the 
same,  in  consideration  of  an  extension 
of  time  of  payment,  and,  knowing  of 
this  transaction,  the  corporation  re- 
ceived the  benefits  of  the  extension  of 
time,  and  did  not  dissent  from  the  con- 
tract, the  court  held  that  under  the 
facts  the  corporation  had  ratified  the 
unauthorized  contract  of  its  officers. 

In  Dedrick  v.  Ormsby  Land  &  Mortg. 
Co.  (1899)  12  S.  D.  59,  80  N.  W.  153, 
it  appeared  that  the  defendant  cor- 
poration's secretary  contracted  for  an 
extension  of  a  mortgage  held  by  the 
plaintiff  on  the  corporate  property,  in 
consideration  of  a  guaranty  by  the 
corporation  of  the  payment  of  the 
principal;  and  it  further  appeared 
that  the  corporation,  knowing  of  this 
agreement,     accepted     the     benefits 
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thereof,  in  the  nature  of  the  extension 
of  time.  The  court  held  that  the  orig- 
inal authority,  or  lack  of  authority,  of 
the  secretary  so  to  bind  the  company, 
was  immaterial,  as  the  latter  ratified 
all  that  was  done  by  accepting  the  ben- 
efits derived  therefrom. 

In  L3mdon  Sav.  Bank  v.  Internation- 
al Co.  (1905)  78  Vt.  169,  112  Am.  St. 
Rep.  900,  62  Atl.  50,  wherein  it  ap- 
peared that  the  president  and  general 
managed  of  the  defendant  corporation 
entered  into  an  agreement  for  the  ex- 
tension of  a  corporate  note,  which  at 
the  time  was  due,  and  that  the  cor- 
poration subseqiiently,  and  with 
knowledge  of  the  transaction,  received 
the  benefits  of  the  extension  of  time, 
the  court  held  that  it  could  not  ques- 
tion the  authority  of  its  officers  to 
make  the  contract,  having  acquired 
and  retained  the  benefits  derived  from 
the  same,  and  thereby  ratified  it. 
•  In  St.  Clair  v.  Rutledge  (1902)  115 
Wis.  583,  95  Am.  St.  Rep.  964,  92  N. 
W.  234,  the  court  found  (although  it 
was  not  the  controlling  factor  in  de- 
termining the  case)  that  the  accept- 
ance of  the  benefits  accruing  to  a  cor- 
poration from  having  its  taxes  paid 
on  certain  land,  in  consideration  of  an 
extension  of  time  granted  by  its  pres- 
ident to  a  purchaser  of  standing  tim- 
ber thereon,  to  cut  and  remove  the 
same,  constituted  a  ratification  of  the 
act  and  an  estoppel  to  question  his 
authority. 

In  Porter  v.  Farmers  &  If.  Sav. 
Bank  (1909)  143  Iowa,  629,  120  N. 
W.  683,  it  appeared  that  the  plaintiff 
owed  the  defendant  bank  a  debt  which 
was  secured  by  a  mortgage  on  certain 
real  property  of  the  plaintiff.  The 
latter,  finding  himself  unable  to  pay 
the  debt,  entered  into  an  agreement 
with  the  defendant  bank's  cashier, 
whereby  he  conveyed  the  property 
mortgaged,  by  a  quitclaim  deed,  to 
the  bank  as  a  payment  of  the  debt,  with 
the  understanding  and  agreement  with 
the  corporation's  officer  that  he  should 
have  a  year  in  which  he  might  redeem 
the  property  by  a  cash  payment  of 
the  amount  owing,  or  the  furnishing 
of  a  purchaser  for  the  property.  In 
accordance  with  this  agreement,  the 
bank  accepted  the  deed  and  retained 


the  property,  but  subsequently  refused 
to*reconvey  in  accordance  therewith, 
when  the  plaintiff  offered  a  money  pay- 
ment. In  this  action  to  compel  the 
reconveyance  of  the  property  by  the 
bank,  the  court  held  that  the  corpora- 
tion could  not  deny  the  authority  of 
the  cashier  to  make  the  contract  while 
receiving  and  retaining  the  benefits 
thereof,  for  by  so  doing  it  ratified  the 
alleged  unauthorized  contract  made  by 
its  officer-agent. 

In  Drescher  v.  Fulham  (1898)  11 
Colo.  App.  62,  52  Pac.  685,  it  was  held 
that,'  where  a  corporation  accepted  the 
benefits  of  a  consideration  for  an  ex- 
tension of  time  of-  the  payment  of  a 
note  owing  to  the  corporation,  it  could 
not  assert  the  lack  of  authority  of  its 
secretary  to  grant  the  extension  as  an 
element  constituting  an  invalid  agree- 
ment. 

In  Burrill  v.  Nahant  Bank  (1840) 
2  Met.  (Mass.)  163,  35  Am.  Dec.  395, 
it  appeared  that  the  directors  of  the 
defendant  bank  authorized  two  of 
their  number  to  execute  a  conveyance 
to  the  plaintiff  of  the  bank  property, 
in  consideration  of  which  the  plain- 
tiff agreed  not  to  put  into  circulation 
certain  bank  bills  on  which  he  had  re- 
covered ju<igment.  In  this  action  it 
was  contended  that  the  two  directors 
appointed  exceeded  their  authority,  in 
that  they  mortgaged  the  property  to 
the  plaintiff  instead  of  conveying,  but 
it  appearing  th^t  the  corporation, 
knowing  of  the  transaction,  had  ac- 
cepted and  acted  upon  a  bond  of  de- 
feasance which  referred  to  the  deed, 
the  court  held  that  the  facts  showed  a 
ratification  of  the  mortgage. 

So  also,  in  Simmons  v.  Shaw  (1899) 
172  Mass.  516,  52  N.  E.  1087,  wherein  it 
appeared  that  the  president  of  a  cor- 
poration executed  a  supersedeas  bond 
for  the  purpose  of  obtaining  a  stay  of 
execution  and  a  review  of  a  proceed- 
ing in  which  the  corporation  was  in- 
terested, the  court  held  that  the  act 
of  the  corporation  in  availing  itself 
of  the  stay  of  execution,  and  the  prose- 
cution, with  knowledge  of  the  officer's 
transaction,  of  the  petition  thereon  for 
more  than  a  year,  constituted  a  rati- 
fication of  the  officer's  act. 
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o.  Agreememl  of  eom/prami9e  or  ooftta- 

In  Farmers'  &  Citizens'  Bank  ▼• 
Sherman  (1860)  6  Bosw.  (N.  Y.)  181, 
affirmed  in  (1865)  38  N.  Y.  69,  where- 
in it  appeared  that  several  of  the  di- 
rectors of  a  banking  corporation  exe- 
cuted a  contract  by  which  the  bank 
agreed  to  return  several  notes  held 
against  the  other  party,  in  considera- 
tion of  which  he  was  to  deliver  cer- 
tain quantities  of  lumber  to  a  pur- 
chaser secured  by 'the  bank,  and  it  ap- 
peared, further,  that  the  bank,  with 
knowledge  of  the  contract,  accepted 
the  property  when  delivered,  the  court 
held  that,  equitably,  the  .corporation 
was  estopped  to  deny  the  authority  of 
its  officers  to  make  the  agreement,  for 
the  acceptance  of  the  benefits  of  the 
contract  constituted  a  ratification  and 
adoption  of  their  acts. 

So,  in  Kneeland  v.  Oilman  (1869)  24 
Wis.  39,  wherein  it  appeared  that  the 
attorney,  comptroller,  and  treasurer  of 
a  municipal  corporation  executed  a 
compromise  agreement  in  its  behalf, 
and  it  further  appeared  that  pursuant 
to,  and  with  knowledge  of,  this  agree- 
ment the  city  accepted  and  retained 
its  benefits,  the  court  held  that  it 
thereby  recognized  the  authority  of  its 
agents  to  make  the  agreement,  and 
ratified  the  same,  giving  to  it  the  same 
validity  as  though  it  had  been  author- 
ized by  the  formal  vote  of  the  city 
council. 

Where  the  attorney  of  a  corporation 
effected  a  compromise  in  a  pending 
litigation,  and  the  proceeds  thereof 
were  received  knowingly  by  the  cot* 
poration,  the  court  held  that  the  ac- 
ceptance of  the  sum  in  compromise 
ratified  the  act  of  the  attorney.  Weth- 
erbee  v.  Fitch  (1886)  117  Uh  67,  7  N. 
E.  513. 

And  in  Trenton  Street  R.  Co.  v.  Law- 
lor  (1908)  74  N.  J.  Eq.  828,  71  Ati. 
234,  74  Atl.  668,  the  court  held  that 
where  a  general  manager  of  a  corpora- 
tion entered  into  a  compromise  of  a 
litigation,  and  the  corporation  accept- 
ed the  benefits  of  the  transaction,  its 
action  in  so  doing  was  tantamount  to 
a  ratification  of  the  compromise. 

Where  it  appeared  that  a  corpora- 
tion  received,  a  check,  knowing  the 


same  to  be  the  proceeds  of  a  settle- 
ment effected  by  a  committee  com- 
posed of  its  officers  and  directors,  th^ 
court  held  that  the  acceptance  of  the 
fruits  of  the  transaction  amounted  to 
a  ratification,  and  created  an  estoppel 
to  deny  the  authority  of  the  committee 
to  make  the  settlement  Merchants' 
Union  Barb  Wire  Co.  v.  Rice  (1886) 
70  Iowa,  14,  29  N.  E.  784. 

So,  in  Peterson  v.  Elhohn  (1906)  130 
Wis.  1,  109  N.  W.  76,  rehearing  de- 
nied in  (1906)  130  Wis.  9,  109  N.  W. 
1034,  wherein  it  appeared  that  one 
who  was  the  president  and  general 
manager  of  a  corporation  settled  a 
claim  by  the  corporation  against  a 
third  person,  and  that  pursuant  to  this 
compromise  agi^ement,  and  with 
knowledge  thereof,  the  corporation  ac- 
cepted and  retained  the  amount  agreed 
upon  as  a  settlement,  the  court  held 
that  the  corporation  was  bound  there- 
by, having  received  and  retained  the 
benefits  of  the  transaction. 

p,  MiaceilaneouB  eoniracts. 

In  Chatham  v.  Mecklenburg  Realty 
Co.  (1917)  174  N.  C.  671,  94  S.  E.  447, 
it  appeared  that  the  officers  of  the  de- 
fendant corporation,  being  desirous 
to  have  a  proposed  car  line  run 
through  property  owned  by  the  de- 
fendant as  suburban  home  lots,  con- 
tracted with  the  plaintiff  to  subscribe 
a  sum  of  money  toward  the  eonstrac- 
tion  of  the  proposed  line  by  him.  It 
further  appeared  that  the  corporation, 
with  the  knowledge  of  its  officers,  ac- 
cepted a  change  in  the  contract,  by 
which  it  received  and  retained  great 
benefits.  The  court  held  that  the  facts 
showed  a  ratification  by  the  corpora- 
tion of  the  unauthorised  change  in  the 
contract  by  its  officers  by  the  receipt 
and  retention  of  the  benefits  incid^tt 
thereto,  the  court  distinguishing  the 
holding  in  Duke  v.  Markham  (1890) 
105  N.  C.  131,  18  Am.  St.  Rep.  889,  10 
S.  E.  1017,  infra,  IV.  b,  saying :  ''That 
[decision]  has  no  application  in  this 
case.  This  contract,  as  submitted  to 
the  jury,  is  between  the  original  par^ 
ties  thereto,  and  was  executed  by  the 
president  and  two  directors.  There 
was  evidence  that  they  were  acting  in 
behalf  of  the  corporation  as  general 
agents,   with  the  knowledge   of  the 
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company,  and  that  subsequently,  when 
there  was  objection  made,  there  were 
changes  made  in  the  work  to  the 
knowledge  of  the  defendant  company; 
that  its  officers  saw  the  work  in  prog- 
reds  and  under  the  amended  agree- 
ment, and  made  no  objection.  Tliere 
was  ample  evidence,  if  believed  by  the 
jury,  that  the  president  and  the  two 
directors,  in  making  the  contract,  were 
acting  within  the  scope  of  their  au- 
thority, and  that  the  subsequent 
change  in  the  contract  was  ratified 
by  the  defendant,  who  has. been  bene- 
fited many  times  the  value  of  the  sub- 
scription by  reason  of  the  work  done 
by  virtue  of  this  contract." 

So,  in  Texas  &  G.  R.  Co.  v.  White- 
side (1909)  55  Tex.  Civ.  App.  593,  119 
S.  W.  126,  wherein  it  appeared  that  the 
president  of  the  defendant  railroad 
company  entered  into  an  agreement 
with  certain  parties,  whereby  the  cor- 
poration was  obligated  to  extend  its 
lines  to  a  certain  point,  in  considera- 
tion of  the  payment  of  donations  by 
the  other  parties  to  the  contract,  and 
pursuant  to  this  agreement,  and  with 
knowledge  of  it,  the  defendant  com- 
pany received  and  retained  the  pro- 
ceeds of  the  donations,  the  court  held 
that  by  accepting  its  benefits  the  cor- 
poration adopted  and  ratified  the  con- 
tract, although  the  same  was  not  au- 
thorised in  the  first  instance. 

In  Coney  Island  R.  Co.  v.  Mclntyre- 
Paxton  Co.  (1912)  119  C.  C.  A.  197, 
200  Fed.  901,  the  court  held  that  where 
a  corporation  received  and  retained 
for  years  the  benefits  derived  from  an 
unauthorized  contract,  not  ultra  vires, 
executed  by  its  president,  and  had 
knowledge  of  the  existence  and  char- 
acter of  the  contract,  it  thereby  rati- 
fied the  act  of  its  ofiicer-agent,  and  was 
liable  to  the  plaintiff  for  a  breach  of 
the  contract. 

Where  a  corporation  retained  the 
consideration  of  a  modified  contract 
executed  by  its  officers,  and  for  a  con- 
siderable period  of  time  failed  to  have 
the  same  ratified  by  its  board  of  di- 
rectors, the  court  held  that  the  reten- 
tion of  the  benefits  and  the  failure  to 
disaffirm  or  affirm  within  a  reasonable 
time  constituted  an  implied  ratifica- 


tion. Dickinson  v.  Zubiate  Min.  Ca. 
(1909)  11  Cal.  App.  656,  106  Pac.  123, 
In  Ed.  Schuster  &  Co.  v.  Kuryer 
Pub.  Co.  (reported  herewith)  ante, 
1487,  wherein  it  appeared  that  the 
general  advertising  manager  of  the 
defendant  corporation  contracted  with 
the  plaintiff  to  accept  the  latter's  ad- 
vertising at  a  stipulated  price  for  a 
term  of  years,  and  also  gave  to  the 
plaintiff  an  option  to  renew  the  con- 
tract, the  court  held  that  the  corpora- 
tion ratified  and  adopted  the  contract 
in  its  entirety,  although  made  without 
authority,  where  it  appeared  that, 
knowing  of  the  transaction,  the  de- 
fendant corporation  received  the 
plaintiff's  advertising  thereunder,  and 
retained  the  benefits  derived  there- 
from. 


*  •  p.  •■\< 


In  Kansas  City  Star  Pud.  Co.  Vr 
Standard  Warehouse  Co.  (1907)  123 
Mo.  App.  13,  99  S.  W.  765,  wherein  it 
appeared  that  the  vice  president  of 
the  defendant  corporation  contracted 
with  the  plaintiff  for  the  insertion  in 
its  paper  of  an  advertisement  of  the 
corporation,  and  it  was  shown  that  the 
other  members  and  officers  of  the  cor- 
poration knew  of  the  contract  and  its 
terms,  and  received  the  benefit  of  the 
plaintiff's  performance  of  the  agree- 
ment, the  court  held  that  the  facts 
showed  a  ratification  of  the  vice  pres- 
ident's act. 

Where  it  appeared  that  one  who 
owned  ninety-eight  shares  of  the  stock 
of  a  corporation,  and  was  also  its  gen- 
eral manager,  contracted  to  supply  a 
certain  quantity  of  water  for  irriga- 
tion, on  behalf  of  the  corporation,  and 
it  appeared  that  the  latter,  with  knowl- 
edge of  the  agreement,  partly  per- 
formed the  same  and  received  the  con- 
tract price  therefor,  the  court  held 
that  it  thereby  ratified  the  contract 
made  by  its  officer-agent,  having  re- 
ceived and  retained  the  benefits  de- 
rived thereunder.  Ulrich  v.  Pateros 
Water  Ditch  Co.  (1912)  67  Wash.  328, 
121  Pac.  818. 

In  Bensiek  v.  Thomas  (1895)  13  C. 
C.  A.  457,  27  U.  S.  App.  765,  66  Fed. 
104,  the  court  said:  "A  corporation 
should  not  be  permitted  to  allege  want 
of  authority  on  the  part  of  its  direc- 
tors to  borrow  money,  when  it  ha& 
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received  a  sum  of  money  actually  bor- 
rowed, and  has  used  it  to  pay  its  debts, 
with  full  knowledge  of  the  fact  on  the 
part  of  all  of  its  directors,  and  many 
of  its  shareholders.  A  corporation, 
as  well  as  an  individual,  is.  at  least 
bound  to  act  honestly;  and  it  should 
not  be  allowed  to  say  that  an  act  done 
by  its  officers  was  unauthorized,  when 
it  has  accepted  the  benefits  accruing 
therefrom,  and  does  not  offer  to  re- 
store what  it  has  received."  This  ac- 
tion, however,  did  not  involve  th^  un- 
authorized contract  of  an  officer  with 
third  parties,  and  the  foregoing  is  in 
the  nature  of  dictum  only. 

See  also  Jones  v.  New  York  Guaran- 
ty &  Indemnity  Co.  (1879)  101  U.  S. 
622,  25  L.  ed.  1030,  wherein  the  court 
said:  "Where  money  has  been  ob- 
tained by  a  corporation  upon  its  secu- 
rities, which  were  irregular  and  ultra 
vires,  but  the  money  was  applied  for 
the  benefit  of  the  company  with  the 
knowledge  and  acquiescence  of  the 
shareholders,  the  company  and  the 
shareholders  are  estopped  from  deny- 
ing the  liability  of  the  company  to 
repay  it.  And  the  same  result  follows 
where  such  securities  are  issued  with 
the  knowledge  of  the  shareholders,  so 
far  as  the  money  thus  raised  is  applied 
for  the  benefit  of  the  company." 

And  see  Fitzgerald  &  M.  Constr.  Co. 
V.  Fitzgerald  (1890)  137  U.  S.  98,  34 
L.  ed.  608,  11  Sup.  Ct.  Rep.  36,  wherein 
the  court  sustained  a  charge  to  the 
jury  in  the  following  words:  **If  you 
find  from  the  evidence  that  said  notes 
were  given  for  the  purpose  of  paying 
off  debts  that  were  due  by  said  con- 
struction company,  and  that  the  direc- 
tors of  said  construction  company  had 
full  knowledge  of  the  same  and  assent- 
ed to  the  transaction,  to  the  signing 
and  execution  of  the  notes,  you  will 
find  that  said  acts  of  the  president 
have  been  fully  confirmed,  and  you 
will  find  for  the  plaintiff  the  full 
amount  of  said  notes,  with  interest, 
provided  you  find  the  plaintiff  was  the 
owner  of  the  same  and  is  now  the  law- 
ful holder  of  them." 

In  Alabama  Fidelity  &  C.  Co.  v. 
Jefferson  County  Sav.  Bank  (1917) 
198  Ala.  557,  73  So.  918,  in  discussing 
the  ratification  of  an  unauthorized  act 


of  an  agent  not  an  officer,  the  court 
said:  ''A  corporation  which  accepts 
the  benefit  of  a  contract  made  by  an 
officer  without  authority  is  estopped 
from  denying  the  authority  of  such 
agent  or  officer,  if  the  contract  is  one 
within  the  charter  powers  of  the  cor- 
poration." 

See  also  Argenti  v.  San  Francisco 
(1860)  16  Cat  255,  wherein  the  court 
said:  "It  is  well  settled,  in  relation 
to  the  contracts  of  corporations,  that 
where  the  question  is  one  of  capacity 
or  authority  to  contract,  arising  eith- 
er on  a  question  of  regularity  of  or- 
ganization or  of  power  conferred  by 
the  charter,  a  party  who  has  had  the 
benefit  of  the  contract  cannot  be  per- 
mitted, in  an  action  founded  upon  it, 
to  question  its  validity.  *It  would  be 
in  the  highest  degree  inequitable  and 
unjust  ...  to  permit  the  defend- 
ant to  repudiate  a  contract,  the  fruits 
of  which  he  retains.' " 

In  San  Francisco  Gas  Co.  v.  San 
Francisco  (1858)  9  Gal.  453,  there  is 
dictum  to  the  following  effect: 
"Where  the  contract  is  executory,  the 
corporation  cannot  be  held  bound  un- 
less the  contract  is  made  in  pursuance 
of  the  provisions  of  its  charter;  but 
where  the  contract  has  been  executed, 
and  the  corporation  has  enjoyed  the 
benefit  of  the  consideration,  an  implied 
assumpsit  arises  against  it.  It  will  be 
presumed,  for  the  purposes  of  justice, 
that  the  authority  exercised  by  the 
officers  of  the  corporation  was  proper- 
ly delegated  to  them,  and  that  con- 
tracts made  by  them  without  authority 
have  been  ratified.'' 

In  Mulford  v.  Torrey  Exploration 
Co.  (1909)  45  Colo.  81,  100  Pac.  596. 
the  court  said,  respecting  the  alleged 
unauthorized  contract  of  a  manager 
of  a  corporation:  .  "Aside  from  the 
question  of  the  antecedent  authority 
of  the  manager,  the  company  is  not  in 
a  position  to  assert  that  he  was  not 
clothed  with  such  authority.  It  ap- 
pears that  the .  president  of  the  com- 
pany was  fully  advised  with  respect 
to  the  contracts  and  their  conditions. 
The  company  has  elected  to  affirm  the 
parts  of  such  contracts  relating  to  the 
sale  of  the  stock  by  retaining  the  con- 
sideration therefor,  but  repudiates  the 
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conditions  upon  which  such  sale  was 
made.  A  principal  cannot  affirm  an 
alleged  unauthorized  contract  in  part, 
and  disaffirm  the  remainder." 

In  Winscott  v.  Guarantee  Invest.  Co. 
(1895)  63  Mo.  App.  367»  evidence  was 
received  of  a  ratification  by  a  corpora* 
tion  of  an  unauthorized  contract  en- 
tered  into  by  its  ofi^er  in  receiving 
and  retaining  the  consideration  of  the 
contract.  But  in  that  case  the  evi- 
dence was  not  essential,  as  the  con- 
tract was  prima  facie  valid. 

In  Imeson  v.  Newport  Bridge  Co. 
<1884)  6  Ky.  L.  Rep.  686,  it  was  said: 
*'A  corporation  may  contract  by  an 
agent,  or  the  acts  and  conduct  of  those 
in  authority  may  evidence  such  an  as- 
sent or  acquiescence  in  the  perform- 
ance of  work  as  would  impose  on  the 
company  deriving  the  benefits  an  ob- 
ligation to  pay  for  it." 

See  also  Elk  Valley  Coal  Co.  v. 
Thompson  (1912)  150  Ky.  614,  150  S. 
W.  817,  wherein  the  court  stated  the 
general  rule  as  follows :  "Where  the 
unauthorized  act  is  ben^cial  to  the 
corporation,  and  the  directors  have  in- 
dividual knowledge  of  it,  slight  evi- 
dence will  be  sufficient  to  establish 
ratification  by  aQquiescence  or  failure 
to  repudiate,  and  this  upon  the  theory 
that  a  party  who  accepts  benefits  will 
be  deemed  to  have  done  so  with  a 
knowledge  of  the  conditions  and  cir- 
cumstances surrounding  the  transac- 
tion out  of  which  the  act  creating  the 
benefit  arose,  and  must  take  the  bur- 
dens with  the  benefits.  But  where  the 
corporation  does  not  derive  any  ben- 
efit from  an  unauthorized  act,  or  when 
it  is  doubtful  if  it  has  derived  berieflty 
and  no  third  party  or  innocent  party 
has  suffered  a  loss,  evidence  of  rat- 
ification by  mere  individual  acquies- 
cence or  failure  to  repudiate  must  be 
clearly  shown,  and  this  upon  the 
ground  that  a  party  is  not  to  be  bound 
by  an  act  that  he  did  not  authorize 
when  he  has  received  no  benefits  from 
it,  and  when  the  other  party  or  an  in- 
nocent party  has  not  suffered  any  loss. 
It  is  a  further  well-settled  rule  that 
ratification  by  acquiescence  can  only 
arise  when  the  party  acquiescing  has 
full  knowledge  of  the  facts  relating  to 
the  act  attempted  to  be  ratified,  or 


holds  such  relation  to  the  thing  that 
knowledge  will  be  presumed,  as  a  par- 
ty will  not  be  held  to  have  ratified  an 
act  that  he  knew  nothing  about."  But 
in  the  present  case  it  did  not  appear 
that  the  corporation  received  any  ben- 
efits from  an  unauthorized  contract 
executed  by  its  general  manager. 

In  Ham  &  H.  Lead  &  Zinc  Invest.  Co. 
v.  Catherine  Lead  Co.  (1913)  251  Mo. 
721,  158  S.  W.  369,  there  was  dictum 
as  follows:  "In  the  law  of  agency 
there  is  a  rule  that  if  one  accepts  the 
benefits,  of  an  unauthorized  contract, 
made  in  his  behalf  by  another,  he  is 
bound  by  its  terms  the  same  as  if  he 
had  entered  into  the  contract  in  per- 
son, or  had  expressly  ratified  it,  pro- 
vided, of  course,  that  he  had  full 
knowledge  of  all  the  facts,  and  he  is 
thereby  estopped  from  repudiating  the 
contract  without  restoring  the  benefits 
and  putting  the  other  party  in  statu 
quo.  This  principle  is  applicable  in 
its  fullest  sense  to  corporations  which, 
from  their  nature,  can  act  only 
through  the  instrumentality  of  agents. 
If,  therefore,  an  officer  of  a  corpora- 
tion, or  other  person  assuming  to  have 
power  to  bind  the  corporation  by  a 
given  contract,  enters  into  the  con- 
tract for  the  corporation,  and  the  cor- 
poration receives  the  fruits  of  the 
contract,  and  retains  them  after  ac- 
quiring knowledge  of  the  circum- 
stances attending  the  making  of  the 
contract,  it  will  thereby  become 
estopped  from  afterwards  rescinding 
or  undoing  the  contract.  In  other 
words,  by  retaining  the  fruits  of  the 
unauthorized' contract  with  knowledge 
of  the  circumstances  which  entitle  it 
to  its  election  either  to  affirm  or  dis- 
affirm it,  the  corporation  ratifies  the 
contract  and  makes  it  good  by  adop- 
tion." Although,  in  this  case,  the 
court  found  no  evidence  showing  rat- 
ification. 

In  Edwards  v,  Carson  Water  Co. 
(1893)  21  Nev.  469,  84  Pac..381,  it  was 
said:  "Before  a  corporation  can  be 
hejd  responsible  for  the  contracts  of 
its  officers  or  its  agents,  it  must  af- 
firmatively appear  that  the  officer  or 
agent  was  authorized  to  enter  into  the 
contract  by  the  company,  or  that  the 
company  received  the  benefits  derived 
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from  the  transaction;"  but  in  this 
case  it  appeared  that  there  was  a  fail- 
ore  of  consideration,  and  hence  no 
benefits  were  conferred  upon  or  re- 
ceived by  the  corporation. 

And  see  Bank  of  Vergennes  v.  War- 
ren (1842)  7  Hill  (N.  Y.)  91,  wherein, 
it  appearing  that  a  bank  knowingly 
received  payments  made  to  its  cashier, 
who  received  the  same  without  author- 
ity, th^  court  said :  ''But  it  is  enough 
that  the  plaintiffs  went  to  the  banking 
house  in  business  hours,  and  there 
made  a  payment  to  one  of  the  principal 
agents  of  the  corporation,  who,  by  ac- 
cepting the  money,  professed  to  have 
authority  to  receive  it.  His  authority 
will  be  presumed  until  the  contrary 
expressly  appears.  .  .  .  Indeed,  I 
think  it  would  not  defeat  the  purchase 
if  it  could  be  shown  that  the  cashier 
had  been  forbidden  by  his  principals 
to  transact  such  business.  A  creditor, 
having  the  right  to  purchase  from  a 
corporation,  must  of  necessity  have 
the  right  to  deal  with  the  principal 
ofiicer  or  agent  of  the  company,  who 
may  be  found  at  its  place  of  business. 
To  hold  that  the  creditor  must  go  to 
the  board  of  directors  would  be  to  put 
it  in  their  power,  by  refusing  or  neg- 
lecting to  meet,  to  deprive  him  of  a 
right  secured  to  him  by  law."   . 

In  Seeber  v.  People's  Bldg.  Loan  & 
Sav.  Asso.  (1899)  36  App.  Div.  312, 
65  N.  Y.  Supp.  364,  affirmed  in  (1900) 
54  App.  Div.  626,  66  N.  Y.  Supp.  1144, 
which  is  affirmed  in  (1901)  165  N.  Y. 
670,  59  N.  E.  1130,  it  was  said  by  way 
of  dictum :  ''A  defendant  corporation 
cannot  avail  itself  of  .  .  •  sub- 
scriptions and,  at  the  same  time,  avoid 
responsibility  for  the  representations 
of  the  persons  by  whom  they  were  ob- 
tained." The  action  was  on  a  contract 
consunmiated  by  agents,  not  officers,  of 
the  corporation. 

In  Brooklyn  Heights  R.  Co.  v.  Brook- 
lyn City  R.  Co.  (1912)  151  App.  Div. 
465,  135  N.  Y.  Supp.  990,  it  was  said : 
''The  stockholders  of  a  corporation 
may  ratify  an  act  which  they  or  the 
corporation  might  avoid.  The  act  of 
ratification  must  be  founded  upon 
knowledge  of  the  situation,  or  upon 
acquiescence  in  the  action  after 
knowledge,  or  in  the  retention  of  ben- 


efits derived  from  the  voidable  action. 
This  principle  is  well  recognized." 

In  Cincinnati  v.  Cameron  (1878)  33 
Ohio  St.  336,  the  court,  with  some  hes- 
itation, applied  the  doctrine  of  estop- 
pel, and  ratification  of  an  unauthor- 
ized contract  made  by  an  officer  of 
a  corporation  by  the  acceptance  and 
retention  of  its  benefits,  to  a  contract 
made  in  behalf  of  a  municipality  by 
certain  of  its  officers,  saying:  "The 
city  has  received  and  is  enjoying  the 
benefit  of  the  work.  We  are  fully 
aware  of  the  difikulty  and  delicacy  of 
applying  the  doctrine  of  estoppel  on 
the  ground  of  the  city  having  had  the 
consideration.  It  is  by  no  means  true 
that  because  a  corporation  accepts  and 
makes  use  of  the  work  done,  that 
therefore  it  is  estopped.  The  circum- 
stances may  be  such  that  it  cannot 
help  itself.  A  railroad  cannot  forego 
the  use  of  its  entire  track,  because  it 
has  a  dispute  with  some  contractor 
about  extras  in  some  bridge.  In  such 
case  the  argument  that  the  company 
has  accepted  and  used  the  work  has 
no  force  whatever.  Upon  this  ground 
the  doctrine  of  estoppel  only  applies 
in  those  cases  where  the  corporation 
may  accept  or  reject  with  equal  con- 


» 


venience. 

IV,  Lknitmilon  of  rule. 

a.  Retentifm  of  henefUs  without  ^*iiotci- 
edge  of  contract. 

The  rule  that  a  corporation  ratifies 
an  unauthorized  contract  executed  by 
an  officer,  by  the  acceptance  and  re- 
tention of  its  benefits,  is  limited  to 
those  contracts  of  whose  execution 
and  terms  the  corporation  has  full 
knowledge,  either  actually  or  impliedly. 

United  States. — ^Pennsylvania  Taxi- 
meter Cab  Co.  V.  Cressey  (1911)  112 
C.  C.  A,  81,  191  Fed.  337. 

California.  —  Pacific  Vinegar  k 
Pickle  Works  v.  Smith  (1907)  152  Cal. 
507,  98  Pac.  85;  Black  v.  Harrison 
Home  Co.  (1909)  155  Cal.  121,  99  Pac. 
494;  Palo  Alto  Mut  Bldg.  &  L.  Asso. 
v.  First  Nat.  Bank  (1917)  33  Cal.  App. 
214,  164  Pac.  1124. 

Colorado. — Extension  Gold  Min.  k 
Mill.  Co.  V.  Skinner  (1901)  28  Colo. 
287,  64  Pac.  198 ;  Rizzuto  v.  R.  W.  Eng- 
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lish  Lumber  Co.  (1906)  44  Colo.  418, 
98  Pac.  728. 

Iowa. — ^Tracy  v.  Guthrie  County 
Agri.  Soc.  (1877)  47  Iowa,  27;  GroeKz 
V.  Armstrong  Real  Estate  Co.  (1902) 
115  Iowa,  602,  89  N.  W.  21 ;  Thompson 
V.  Des  Moines  Driving  Park  (1900) 
112  Iowa,  628,  84  N.  W.  678. 

Massachasetts^ — ^Dedham  Inst,  for 
Sav.  V.  Slack  (1850)  6  Cush.  408; 
Bishop  V.  Burke  (1910)  207  Mass.  188, 
98  N.  E.  254. 

Missouri. — Danglade  &  R.  Min.  Co. 
V.  Mexico-Joplin  Land  Co.  (1916)  — 
Mo.  App.  — ,  190  S.  W.  35.  See  also 
Vogel  V.  St.  Louis  Museum,  Opera  & 
F.  A.  Gallery  (1879)  8  Mo.  App.  587. 

Nevada. — Yellow  Jacket  Silver  Min, 
Co.  V.  Stevenson  (1869)  5  Nev.  224,  3 
Mor.  Min.  Rep.  545. 

New  Jersey. — Leggett  v.  New  Jersey 
Mfg.  &  Bkg.  Co.  (1832)  1  N.  J.  Eq.  541, 
23  Am.  Dec.  728;  Beach  v.  Palisade 
Realty  &  Amusement  Co.  (1914)  86 
N.  J.  L.  238,  90  Atl.  1118. 

New  York. — Camacho  v.  Hamilton 
Bank  Note  &  Engraving  Co.  (1896)  2 
App.  Div.  369,  37  N,  Y.  Supp.  725; 
Caldwell  v.  Mutual  Reserve  Fund  Life 
Asso.  (1900)  53  App.  Div.  245,  65  N. 
Y.  Supp.  826 ;  Giebler  Mfg.  Co.  v.  Kran- 
enberg  (1905)  102  App.  Div.  471,  92 
N.  Y.  Supp.  843 ;  Lord  v.  United  States 
Transp.  Co.  (1911)  143  App.  Div.  437, 
128  N.  Y.  Supp.  451. 

Pennsylvaiiia. — McKibbin  v.  Hulton 
Dyeing  ft  Finishing  Co.  (1910)  227  Pa. 
153,  75  Atl.  1038. 

Texas. — Morgan  v.  Washburn  Lum- 
ber Co.  (1915)  —  Tex.  Civ.  App.  — , 
180  S.  W.  911;  Kansas  City,  M.  ft  0. 
R.  Co.  V.  Sweetwater  (1911)  104  Tex. 
329,  137  S.  W.  1117;  Southern  Kansas 
R.  Co.  V.  Logue  (1914)  —  Tex.  Civ. 
App.  — ,  189  S.  W.  11 ;  Hurlbut  v.  Gain- 
or  (1907)  45  Tex.  Civ.  App.  588,  103 
S.  W.  409. 

Vermont. — Lyndon  Mill  Co.  v.  Lyn- 
don Literary  ft  Biblical  Inst.  (1891) 
63  Vt.  581,  25  Am.  St.  Rep.  788,  22 
Atl.  575. 

Washington.  —  Elwell  v.  Pqget 
Sound  ft  C.  R.  Co.  (1893)  7  Wash.  487, 
85  Pac.  376. 

Canada. — Hedican  v.  Crow's  Nest 
Pass  Lumber  Co.  ri914)  19  B.  C.  416, 
7  A.L.R.— 94. 


17  D.  L.  R.  164,  6  West  Week.  Rep. 
969,  28  West.-  L.  R.  37. 

Thus,  in  Pennsylvania  Taximeter 
Cab  Go.  V.  Cressey  (Fed.)  supra,  it 
appeared  that  an  assistant  secretary 
of  the  defendant  company,  being 
authorized  to  employ  the  plaintiff  to 
place  certain  insurance  on  property  of 
the  corporation,  entered  into  a  con- 
tract with  the  plaintiff,  whereby  the 
corporation  agreed  to  give  the  former 
all  of  its  insurance  business  for  a 
period  of  years,  and  pursuant  thereto 
the  corporation  accepted  certain  pol- 
icies secured  by  the  plaintiff,  but 
without  knowledge  of  the  existing  un-> 
authorized  contract.  The  court  held 
the  acceptance  of  the  policies  did  not 
create  a  ratification  on  the  part  of  the 
corporation  of  its  agent's  unauthorized 
transaction,  stating  that  the  rule  of 
ratification  by  acceptance  of  the  ben- 
efits of  an  unauthorized  transaction 
has  a  clear  and  explicit  limitation  that 
the  ratification  can  only  be  implied 
where  actual  knowledge  exists  as  to 
the  character  of  the  contract,  or  the 
circumstances  are  such  that  knowl- 
edge may  be  readily  implied. 

In  Pacific  Vinegar  &  Pickle  Works 
V.  Smith  (1907)  152  CaL  507,  98  Pac. 
85,  an  action  against  the  estate  of  the 
former  president  of  the  plaintiff  cor- 
poration to  recover  a  loss  sustained 
by  his  unauthorized  act  in  receiving 
certain  notes  of  a  packing  company, 
the  court  held  that  the  receipt  from 
the  maker  of  the  note  of  payments 
thereon  did  not  constitute  such  a  rat- 
ification as  would  preclude  the  plain- 
tiff from  recovering  from  its  own 
agent  for  the  loss  occasioned  by  his 
unauthorized  act,  saying:  "In  many 
instances,  the  transaction  is  one  which 
the  principal  could  not  rescind,  be- 
cause of  the  ostensible  power  of  his 
agent.  The  innocent  third  party  is 
thus  fully  protected.  But  can  it  with 
reason  or  justice  be  said  that,  because 
the  principal  is  thus  compelled  to  ac- 
cept the  consideration  from  the  in- 
nocent third  party,  the  agent  himself 
must,  of  necessity,  be  held  harmless 
for  his  violation  of  duty  and  breach 
of  trust?  If  an  agent  with  ostensible 
authority  to  sell  his  principal's  wheat, 
but  under  instructions  to  sell  it  for 
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not  less  than  a  dollar  a  bushel,  shall 
sell  and  deliver  it  for  50  cents  a  bushel, 
there  is  no  power  in  the  principal  to 
rescind  the  sale.  Shall  the  principal, 
by  accepting  the  50  cents,  be  held  to 
have  exonerated  his  agent  from  liabil- 
ity for  the  other  50  cents  per  bushel? 
Such  a  doctrine  certainly  does  not 
commend  itself,  and  is  not  sustained. 
It  is  limited,  so  far  as  the  agent  is 
concerned,  to  those  cases  where  there 
remains  with  the  principal,  after  his 
first  complete  knowledge  of  the  trans- 
action, the  power  to  rescind,  and,  fail- 
ing so  to  do,  he  is  properly  charged 
with  full  acceptance  of  all  the  re- 
sponsibilities of  the  contract,  even  to 
the  exoneration  of  his  agent,  because, 
with  the  ability  to  rescind,  if  he  had 
rescinded,  the  transaction  would  be  at 
an. end  and  nobody  would  be  injured." 

Where  the  president  of  a  corpora- 
tion, without  authority,  entered  into  a 
contract  for  the  sale  of  a  part  of  the 
corporate  property,  the  court  held  that 
the  acceptance  of  part  of  the  purchase 
price  by  an  unauthorized  agent,  with- 
out the  knowledge  of  the  directors  of 
the  corporation,  did  not  constitute  a 
ratification,  and  the  corporation,  upon 
learning  of  the  facts,  was  not  estopped 
from  asserting  the  lack  of  authority  of 
its  officer  to  act.  Black  v.  Harrison 
Home  Co.  (1909)  155  Cal.  121,  99  Pac. 
494. 

In  Palo  Alto  Mut.  Bldg.  &  L.  Asso. 
v.  First  Nat.  Bank  (1917)  33  Cal.  App. 
214,  164  Pac.  1124,  it  appeared  that 
the  secretary  of  a  corporation,  without 
authority,  indorsed  a  check  made  pay- 
able to  the  corporation,  and  the  money 
realized  from  the  same  was  applied  to 
property  upon  which  the  corporation 
held  a  mortgage.  The  court  held  ^hat 
a  subsequent  renewal  of  the  mortgage, 
without  notice  of  the  secretary's  act, 
did  not  amount  to  a  ratification,  as  the 
benefits  were  not  received  with  knowl- 
edge of  the  unauthorized  transaction, 
and,  further,  that  upon  notice  of  the 
officer's  act  the  company  was  not 
bound  to  disafiirm,  quoting  from  2  C. 
J.  §  133,  as  follows:  "Where  .  .  . 
when  the  principal  first  acquires 
knowledge  of  the  facts,  conditions  are 
such  that  he  cannot  in  justice  to  him- 
self repudiate  the  whole  of  the  agent's 


acts,  he  may  stand  upon  what  he  has 
authorized,  and  the  third  person  must 
bear  the  loss  resulting  from  the  deal- 
ing with  an  agent  without  learning 
the  extent  of  his  authority." 

Where  it  appeared  that  the  sec- 
retary-treasurer of  a  corporation  en- 
tered into  a  contract  with  the  plaintiff 
to  pay  a  commission  for  the  sale  of 
certain  property,  and,  the  latter  hav- 
ing secured  a  purchaser,  the  corpora- 
tion made  a  sale  of  the  property,  the 
court  held  that,  the  defendant  having 
shown  that  it  had  no  knowledge  of  the 
unauthorized  contract  of  its  officer  the 
action  taken  in  selling  the  property  to 
the  purchaser  procured  by  the  plain- 
tiff did  not  constitute  a  ratification,  as 
the  company  could  not  ratify  a  con- 
tract of  which  it  had  no  knowledge, 
either  actual  or  implied.  Elxtension 
Gold  Min.  &  Mill.  Co.  v.  Skinner  (1901) 
28  Colo.  237,  64  Pac.  198. 

And  in  Rizzuto  v.  R.  W.  English 
Lumber  Co.  (1908)  44  Colo.  413,  98 
Pac.  728,  wherein  it  appeared  that  the 
defendant  corporation's  manager,  with- 
out authority,  executed  a  note  of  the 
corporation  to  the  plaintiff  and  placed 
the  proceeds  thereof  to  the  account  of 
the  company,  witliout  the  tatter's 
knowledge,  the  court  held  that  the 
deposit  of  the  proceeds  to  the  corpora- 
tion's account  and  use,  without  its 
knowledge  of  the  transaction,  did  not 
constitute  a  ratification,  as  a  ratifi- 
cation of  an  unauthorized  contract  ex- 
ecuted by  an  officer,  by  the  retention  of 
the  benefits,  could  only  arise  where 
the  corporation  had  knowledge  of  the 
transaction. 

But  compare  Hireen  v.  R.  W.  English 
Lumber  Co.  (1909)  46  Colo.  216,  104 
Pac.  84,  subsequent  appeal  in  (1913) 
25  Colo.  App.  199,  136  Pac.  475,  where- 
in the  court  held  that  money  so  deposit^ 
ed  by  a  manager  to  his  employer's  ac- 
count could  be  recovered  in  an  action 
on  money  had  and  received.  This  case, 
however,  is  distinguishable  from  the 
Rizzato  Case,  supra,  in  that  the  action 
is  not  founded  on  a  ratification  of  the 
unauthorized  contract  of  a  corporate 
officer. 

So,  in  Tracy  v.  Guthrie  County  AgrL 
Soc.  (1877)  47  Iowa,  27,  the  court  held 
that  a  ratification  of  an  unauthorized 
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contract,  entered  into  by  an  officer  of 
a  corporation,  could  only  be  effected  by 
the  corporation*  acting  with  full 
icnowledge  of  the  defective  transac- 
tion, and  could  not  be  inferred  from 
the  acts  of  a  few  of  its  members. 

In  Groeltz  v.  Armstrong  Real  Estate 
Co.  (1902)  115  Iowa,  602,  89  N.  W.  21, 
the  court  held  that  the  acceptance  of 
the  purchase  price  of  a  sale  of  real 
property  by  a  third  party,  pursuant  to 
4in  unauthorized  agreement  with  the 
company's  president,  did  not  consti- 
tute a  ratification,  where  the  corpora* 
tion  had  no  knowledge  of  the  unau- 
thorized agreement,  saying:  "It  is  well 
settled  that  the  acceptance  of  the  ben- 
efits of  a  contract,  made  by  an  agent 
acting  without  authority,  will  bind  the 
principal  to  the  terms  and  conditions 
of  the  contract,  but  the  acceptance  of 
the  benefit  of  an  unauthorized  act 
will  not  bind  the  principal  to  an 
agreement  made  by  the  agent  as  to  the 
same  •  subject-matter,  which  was  be- 
yond the  scope  of  his  authority,  and  * 
of  which  the  principal,  when  accept* 
ing  the  benefit  of  the  authorized  act, 
had  no  knowledge.  ...  In  order 
that  the  principal  may  be  bound  by 
ratification  of  an  agreement  of  the 
agent,  made  without  authority,  the 
principal  must  have  knowledge  of  the 
unauthorized  act." 

So,  in  Thompson  v.  Des  Moines 
Driving  Park  (1900)  112  Iowa,  628^ 
84  N.  W.  678,  it  was  held  that  the 
corporation  must  have  knowledge  of 
the  unauthorized  contract  of  its  of- 
ficer before  its  acts  or  the  receipt  of 
the  benefits  of  the  contract  would 
amount  to  a  ratification. 

Also  in  Dedham  Inst,  of  Sav.  v. 
Slack  (1850)  6  Cush.  (Maas.)  408,  it 
was  held  that  the  receipt  and  r^en- 
tion  of  payments,  without  knowledge 
of  an  assignment  executed  by  the 
treasurer  of  a  corporation  without 
authority,  did  not  constitute  a  ratifica- 
tion of  the  treasurer's  act,  as  the  cor- 
poration had  no  knowledge  thereof  at 
the  time  it  received  the  pajmients. 

In  Bishop  v.  Burke  (1910)  207 
Mass.  133,  93  N.  E.  254,  it  was  held 
that  where  a  corporation,  acting 
blindly  and  without  knowledge  of  its 
treasurer's  unauthorized  contract,  ac- 


cepted the  purchase  price  of  a  sale  of 
property  made  by  him,  such  an  accept- 
ance, made  without  knowledge  of  the 
transaction,  could  not  be  held  to  con- 
stitute a  ratification  of  the  same. 

In  Danglade  &  R.  Min.  Co.  v.  Mex- 
ico-Joplin  Land  Co.  (1916)  —  Mo. 
App.  — ,  190  S.  W.  35,  wherein  it  ap- 
peared that  a  director  and  treasurer 
of  a  corporation  executed  a  chattel 
mortgage  of  the  corporate  property 
for  the  purpose  of  securing  an  eicten- 
sion  of  time  from  pressing  creditors, 
and  the  extension  of  time  was  received 
by  the  corporation  for  its  benefit,  but 
without  notice  of  the  unauthorized 
acts  of  its  officers,  the  court  held  that 
receipt  and  retention  of  the  advan- 
tages of  the  unauthorized  contract, 
without  knowledge  of  the  same,  did 
not  constitute  a  ratification  of  the  of- 
ficers' transactions,  saying:  "There 
is  no  doubt  that  the  giving  of  this 
mortgage  was  a  benefit  to  plaintiff  in 
securing  an  extension  of  time  to  pay 
its  debt,  and  it  was  likewise  a  det- 
riment to  defendant  in  that  it  was  led 
to  forbear  taking  action  to  compel 
payment.  In  such  case,  any  knowl- 
edge by  plaintiff  of  the  mortgage  be- 
ing given  by  its  unauthorized  agent  or 
officer  would  call  for  a  prompt  re- 
pudiation of  such  act,  and  any  ac- 
quiescence therein,  with  knowledge, 
would  be  a  ratification  of  the  un- 
authorized act.  ...  In  such 
cases,  however,  knowledge  must  be 
shown,  though  it  may  be  shown  by 
circumstantial  evidence,  and  such 
knowledge  will  not  be  presumed  be- 
cause known  to  the  wrongdoing  officer 
of  agent." 

In  Yellow  Jacket  Silver  Min.  Co. 
V.  Stevenson  (1869)  5  Nev.  224,  8  Mor. 
Min.  Rep.  545,  it  appeared  that  the 
president  of  a  corporation,  acting 
without  authority,-  leased  certain 
property  of  the  corporation,  and  the 
latter  accepted  and  retained  money 
paid  as  rent  for  the  property,  but 
credited  by  the  officer  as  money  re- 
ceived for  the  sale  of  ores,  the  com- 
pany having  no  knowledge,  either 
actual  or  implied,  of  the  unauthorized 
agreement  made  by  its  president.  The 
court  held  that  the  facts  did  not  show 
a  ratification,  as  the  corporation  had 
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no  knowledge  of  the  contract,  saying: 
"Not  knowing  of  such  occupation,  an 
assent  to  it  could  not,  with  any  degree 
of  consistency,  be  presumed  to  be 
given.  Here,  there  is  no  evidence  that 
the  board  of  trustees,  as  such,  knew 
of  [defendant's]  occupation;  and  the 
acceptance  of  the  money  paid  by  him 
could  not  raise  a  presumption  of  such 
knowledge,  because  it  was  returned 
as  for  ores  sold,  and  as  such  it  ap* 
pears  to  have  been  accepted  by  the 
company.  Were  it  returned  as  rent, 
and  so  accepted,  a  tenancy  would  be 
created,  for  that  fact  alone  would  be 
a  sufficient  notification  to  the  company 
that  [defendant]  was  occupying  a 
portion  of  the  mine,  and  the  accept- 
ance of  the  rent  would  be  a  sufficient 
assent  to  such  occupancy.  But  the 
law  does  not  force  contracts  upon 
persons  by  presumptions  unnatural  or 
improbable.  Legal  presumptions  are 
natural  and  rational  inferences  drawn 
from  known  or  admitted  facts.  As, 
for  example,  if  one  accepts  rent  from 
another  in  possession  of  his  property, 
knowing  it  to  be  paid  as  rent,  the 
natural  presumption  is  that  he  assents 
to  the  possession,  and  such  is  the  pre- 
sumption of  the  law ;  but  it  would  not 
be  rational  or  natural  to  infer  an  a&* 
sent  to  such  possession  if  the  money 
were  accepted,  the  owner  not  knowing 
it  was  paid  as  rent;  nor  do  we  think 
the  law  raises  it  in  such  a  case." 

In  Leggett  v.  New  Jersey  Mfg.  & 
Bkg.  Co.  (1832)  1  N.  J.  Eq.  541,  23 
Am.  Dec.  728,  the  court  held  that, 
where  the  evidence  failed  to  show 
knowledge  on  the  part  of  a  corpora- 
tion of  an  unauthorized  issue  of  a 
mortgage  and  bond  by  certain  of  its 
officers,  the  mere  receipt  of  the  pro- 
ceeds thereof,  standing  alone,  did  not 
constitute  a  ratification. 

And  in  Beach  v.  Palisade  Realty  & 
Amusement  Co.  (1914)  86  N.  J.  L. 
238,  90  AtL  1118,  wherein  it  appeared 
that  the  vice  president  of  a  corpora- 
tion exceeded  his  authority  in  con- 
tracting for  the  corporation  for  the 
purchase  by  it  of  its  own  stock  and 
bonds,  the  court  held  that  the  accept- 
ance of  the  benefits  of  the  contract, 
without  knowledge  of  its  existence, 
did  not  constitute  a  ratification,  say* 


ing:  '^Ratification  will  be  implied 
from  acquiescence,  or  acceptance  of 
benefits,  with  knowledge  of  the  facts* 
But  there  was  no  such  implied  rat- 
ification, because  it  appears  that  the 
other  members  of  the  board  had  no 
knowledge  thereof." 

In  Camacho  v.  Hamilton  Bank  Note 
&  Engraving  Co.  (1896)  2  App.  Div. 
369,  37  N.  Y.  Supp.  725,  it  appeared 
that  the  plaintiff  was  employed,  with- 
out authority,  by  the  vice  president 
of  the  defendant  corporation,  and  he 
rendered  services  to  the  corporation, 
which  were  received  by  it,  but  with- 
out knowledge  of  the  unauthorized 
contract  It  was  held  that  the  mere 
rendering  of  the  services  and  the  ac- 
ceptance of  the  benefits  thereof  by 
the  corporation,  but  without  knowl- 
edge of  the  contract,  did  not  consti- 
tute ratification;  that  in  order  to 
prove  ratificaticm  of  an  unauthorized 
contract  there  must  be  proof  of 
knowledge  of  its  existence  on  the  part 
'  of  the  corporation,  or  circumstances 
from  which  knowledge  may  be  logical- 
ly inferred. 

In  Caldwell  v.  Mutual  Reserve  Fund 
Life  Asso.  (1900)  58  App.  Div.  245, 
65  N.  Y.  Supp.  826,  the  court  stated 
the  qualification  of  the  rule  of  rat- 
ification, in  general,  to  be  as  follows: 
*There  can  be  no  such  thing  as  rat- 
ification unless  the  one  ratifying  acts 
with  full  knowledge  of  what  has  been 
done,"  holding  that  an  unauthorized 
contract  of  an  executive  committee  of 
a  corporation  would  not  be  deemed 
ratified  by  the  part  performance  of 
the  other  party,  to  the  benefit  of  the 
corporation,  where  it  appeared  that 
the  latter's  board  of  directors  never 
knew  of  the  transaction. 

In  Lord  v.  United  States  Transp. 
Co.  (1911)  148  App.  Div.  437,  128 
N.  Y.  Supp.  451,  wherein  it  appeared 
that  the  general  manager  of  a  cor- 
poration employed,  under  a  contract,  a 
broker  to  sublet  property  owned  by 
the  corporation,  although  he  had  no 
authority  to  do  so,  and  it  further  ap- 
peared that  the  corporation  accepted 
the  benefits  of  the  broker's  services, 
but  without  knowledge,  either  actual 
or  implied,  of  the  unauthorized  con- 
tract of  employment,  the  court  held 
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that  it  could  not  be  held  liable  there- 
on»  for  the  acceptance  and  retention 
of  the  benefits  of  an  unauthorized 
contract  do  not  constitute  a  ratifica- 
tion where  the  same  are  received  with 
no  knowledge  of  the  agreement,  but 
the  court  said  further,  stating  the 
theory  of  ratification:  ''[But]  if  the 
defendant,  with  knowledge  that  Scholz 
made  a  contract  as  claimed,  accepted 
a  customer  produced  by  him  and  made 
the  contract  on  a  proposition  which 
he  was  authorized  to  submit,  it  would 
be  bound  by  the  contract  on  the  theory 
of  ratification.'^ 

So,  in  Giebler  Mfg.  Co.  v.  Kranen- 
berg  (1905)  102  App.  Div.  471,  92 
N»  Y.  Supp.  843,  wherein  it  was 
claimed  that  the  application  of  money 
received  from  an  unauthorized  con- 
tract of  sale  of  corporate  property, 
executed  by  the  corporation's  pres- 
ident, constituted  a  ratification  of  the 
contract,  the  court  held  that  it  could 
not  have  that  effect,  as  it  appeared 
that  the  money  was  accepted  and  ap- 
plied to  the  corporate  debts  without 
the  knowledge  and  consent  of  the  di- 
rectors. 

In  McKibbin  v.  Hulton  Dyeing  & 
Finishing  Co.  (1910)  227  Pa,  153,  75 
Atl.  1038,  wherein  it  appeared  that  the 
president  of  the  defendant  corpora- 
tion contracted  for  it,  without  author- 
ity, to  purchase  certain  real  property 
from  the  plaintiff,  and  it  further  ap- 
peared that  the  corporation  entered 
upon  and  used  the  property  in  ques- 
tion, but  under  an  independent  con- 
tract of  leasing  and  without  knowl- 
edge of  the  contract  to  purchase,  the 
court  held  that  the  facts  disclosed  no 
ratification  of  the  unauthorized  con- 
tract to  purchase  the  property. 

So,  in  Morgan  v.  Washburn  Lumber 
Co.  (1915)  —  Tesc  Civ.  App.  — ,  180 
S.  W.  911,  the  court  held  that  in  the 
absence  of  evidence  of  knowledge  on 
the  part  of  the  defendant  corporation, 
of  an  unauthorized  contract  executed 
by  its  president,  an  issue  as  to  its  rat- 
ification of  the  contract  did  not  arise. 

In  Kansas  City,  M.  &  0.  R.  Co.  v. 
Sweetwater  (1911)  104  Tex.  329,  137 
S.  W.  1117,  reversing  (1910)  62  Tex. 
Civ.  App.  242,  131  S.  W.  251,  wherein 
it  appeared  that  the  vice  president  of 


a  railway  corporation,  in  order  to  se- 
cure for  it  a  right  to  lay  its  tracks 
through  the  streets  of  a  city,  contract- 
ed, without  authority,  to  bind  the  cor- 
poration to  maintain  its  offices  and 
shops  in  the  city,  and  subsequently, 
and  in  view  of  the  above  agreement, 
an  ordinance  was  passed  giving  the 
corporation  the  right  to  use  the 
streets,  and  the  latter  availed  itself  of 
this  benefit,  but  Without  knowledge 
of  the  ofScer's  unauthorized  agree- 
ment, the  court  held  that  such  a  re- 
ceipt of  the  benefits,  without  knowl- 
edge of  the  transaction,  did  not  con- 
stitute a  ratification  of  the  same. 

So,  in  Southern  Kansas  R.  Co.  v. 
Logue  (1914)  —  Tex.  Civ.  App.  -*-, 
189  S.  W.  11,  affirmed  in  (1914)  106 
Tex.  445, 167  S.  W.  805,  the  court  held, 
following  the  opinion  in  Kansas  City, 
M.  &  O.  R.  Co.  V.  Sweetwater  (Tex.) 
supra,  that  the  acceptance  of  land  by 
a  corporation  did  not  constitute  a  rat- 
ification by  it  of  a  secret  agreement 
between  its  president  and  the  grantor, 
whereby  the  corporation  was  to  erect 
and  maintain  a  railroad  station,  no 
evidence  being  shown  from  which 
knowledge,  either  actual  or  implied, 
on  the  part  of  the  corporation,  could 
be  reasonably  inferred. 

In  Hurlbut  v.  Gainor  (1907)  45  Tex. 
Civ.  App.  588,  103  S.  W.  409,  wherein 
it  appeared  that  a  corporation  pur- 
chased by  patent  from  the  state  cer- 
tain railroad  surveys,  but  without  the 
knowledge  that  it  was  enabled  so  to 
do  by  reason  of  an  unauthorized  con- 
tract made  by  its  president  with  a 
third  person,  enlisting  his  services  in 
procuring  the  patents,  and,  as  it  ap- 
peared, pursuant  to  whose  perform- 
ance they  were  obtained,  the  court 
held  that  the  purchase  of  the  lands, 
and  therefore  the  appropriation  of  the 
benefits  of  the  unauthorized  contract, 
did  not  constitute  a  ratification  of  the 
same,  as  it  did  not  appear  that  the 
corporation  had  knowledge  of  the 
transaction. 

In  I^yndon  Mill  Co.  v.  Lyndon  Lit- 
erary &  Biblical  Inst.  (1891)  68  Vt. 
581,  25  Am.  St  Rep.  783,  22  Atl.  576, 
it  appeared  that  the  president  of  the 
defendant  corporation  purchased  a 
quantity  of  lumber  to  be  used  in  mak- 
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MINNESOTA  LOAN  &  TRUST  COMPANY,  Exr.,  etc.,  of  Curtis  H.  Pettit, 

Deceased,  Appt., 

V. 

DEBORAH  M.  PETTIT  et  al.,  Respts. 

Minnesota  Supreme  Court '^  December  S,  1019. 
(—  Minn.  — ,  175  N.  W.  640.) 

Executor  and  administrator  —  expense  of  appeal  from  rejection  of  wilL 

An  executor  nominated  in  a  will,  though  acting  in  good  faith,  is  not 
entitled  to  reimbursement  out  of  funds  of  the  estate  for  his  services, 
expenses,  and  attorney's  fees,  in  an  unsuccessful  effort  to  sustain  the  will 
upon  appeal  against  a  contest  by  the  widow  and  sole  heir  on  the  ground 
that  the  will  is  void  under  the  statute. 

[See  note  on  this  question  beginning  on  page  1499.] 

Headnote  by  Quinn,  J. 

(Dibell  and  Hallam,  JJ.,  dissent.) 


Appeal  by  the  executor  of  the  estate  of  Curtis  H.  Pettit,  deceased,  from 
a  judgment  of  the  District  Court  for  Hennepin  County  (Steele,  J.)  affirm- 
ing an  order  of  the  Probate  Court  disallowing  reimbursement  from  the 
funds  of  said  estate  for  his  services,  expenses,  and  counsel  fees,  and  re- 
versing an  order  allowing  a  certain  amount  for  services  in  caring  for  the 
estate  subsequent  to  the  filing  of  the  final  decree.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Cobb,  Wheelwright,  A  Dille     peal,  100  Pa.  197;  Re  Marrey,  65  CaL 


and  J.  M.  Martin  for  appellant. 

Mr.  James  £•  O^Brien,  for  respond- 
ents: 

An  executor,  which  is  also  the  trus- 
tee, under  certain  invalid  trust  provi- 
sions  in  a  will,  is  not  entitled  to  reim- 
bursements out  of  the  funds  of  the  es- 
tate for  attorneys'  fees  paid  and  for 
executors'  fees,  and  for  printing  and 
other  charges  incurred  and  made  nec- 
essary in  unsuccessful  appeals  from 
the  decree  of  distribution,  distributing 
said  property  to  the  rightful  heirs. 

Kelly  V.  Kennedy,  133  Minn.  278, 
L.R.A.1917A,  448,  158  N.  W.  395,  Ann. 
Cas.  1918D,  164;  State  v.  Evans,  99 
Minn.  220,  108  N.  W.  958,  9  Ann.  Gas. 
620 ;  Boeing  v.  Owsley,  122  Minn.  190, 
142  N.  W.  129;  SUte  v.  Royal  Mineral 
Asso.  132  Minn.  232,  156  N.  W.  128, 
Ann.  Cas.  1918A,  145;  Menifee  v.  Ball, 
7  Ark.  520;  2  Schouler,  Wills,  Exrs.  & 
Admrs.  §  1247;  Kelly  v.  Davis,  37  Miss. 
76 ;  Andrews  v.  His  Administrators,  7 
Ohio  St.  148 ;  Re  Soulard,  141  Mo.  642, 
43  S.  W.  617;  Butler  v.  Bocock,  160 
111.  App.  501;  Brown  v.  Eggleston,  53 
Conn.  110,  2  Atl.  321 ;  Reimer's  Estate, 
159  Pa.  212,  28  Atl.  180 ;  Sheetz's  Ap- 


287,  3  Pac.  896;  Bates  v.  Ryberg,  40 
Cal.  463 ;  Dewar's  Estate,  10  Mont.  422, 
25  Pac.  1025;  Re  Stilphen,  100  Me. 
146,  60  Atl.  888,  4  Ann.  Cas.  158. 

An  executor  as  such  is  not  such  an 
aggrieved  party  as  will  permit  him  to 
appeal  from  a  decree  of  distribution. 

Casey  v.  Brabec,  111  Minn.  43,  137 
Anu  St.  Rep.  531,  126  N.  W.  401;  Re 
Hardy,  35  Minn.  193,  28  N.  W.  219; 
Re  Williams,  122  Cal.  76,  54  Pac.  386; 
Re  Marrey,  65  Cal.  287,  3  Pac.  896; 
Bates  V.  Ryberg,  40  Cal.  463;  Dewar's 
Estate,  10  Mont.  422,  25  Pac.  1025; 
Goldtree  v.  Thompson,  83  Cal.  420,  23 
Pac.  383 ;  Virden  v.  Hubbard,  37  Colo. 
37,  86  Pac.  113 ;  Stineman's  Appeal,  34 
Pa.  394;  Carman's  Estate,  82  Pa.  Su- 
per. Ct.  494;  Re  Stilphen,  100  Me.  146, 
60  Atl.  888,  4  Ann.  Cas.  158;  Isham  ▼. 
New  York  Asso.  177  N.  Y.  218.  69  N. 
E.  367 ;  Bryant  v.  Thompson,  128  N.  Y. 
426,  13  L.R.A.  745,  28  N.  E.  522;  Re 
Hodgman,  140  N.  Y.  421,  35  N.  E.  600; 
Re  Richmond,  63  App.  Div.^8,  71  N. 
Y.  Supp.  795;  Sayre  v.  Sayre,  16  N.  J. 
£q.  505;  Exton  v.  Zule,  14  N.  J.  Eq. 
501 ;  Wilson  v.  University  of  Colorado, 
46  Colo.  100,  102  Pa.  1088;  Garrett  ▼. 
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Kerney,  107  Md.  501,  es  Atl.  1051; 
Cleaveland  v.  Draper,  194  Mass.  118, 
80  N.  E.  227. 

Quiitn,  J.,  delivered  the  opinion  of 
the  court: 

Curtis  H.  Pettit  died  intestate 
May  11, 1914,  at  his  home  in  Henne-, 
pin  county,  leaving  him  surviving, 
his  widow,  Deborah  M.  Pettit,  and 
their  only  child,  Bessie  P.  Douglas, 
who  had  three  minor  children.  He 
left  a  large  estate,  consisting  of 
valuable  stocks,  bonds,  real  estate, 
and  mineral  interests  in  northern 
Minnesota,  from  which  large  royal- 
ties were  derived*  His  will  was 
dated  January  22, 1908,  in  which  ap- 
pellant was  nominated  executor  and 
trustee.  By  the  terms  of  the  will 
the  entire  estate,  aside  from  house- 
hold furniture,  wearing  apparel,  and 
personal  effects,  $2,000  for  the  up- 
keep of  the  lots  in  the  cemetery,  and 
$1,000  to  a  servant,  was  bequeathed 
and  devised  to  appellant  in  trust,  to 
hold,  manage,  and  control  during  the 
life  of  his  wife,  their  daughter,  her 
husband  and  their  three  children, 
and  for  twenty  years  after  the  death 
of  the  survivor  of  them,  when  the 
trustee  was  to  turn  over  the  prop- 
erty and  net  accumulations  thereto 
to  the  children  of  the  three  children 
of  Mrs.  Douglas. 

At  the  time  of  the  execution  of 
the  will,  Mrs.  Pettit  indorsed  there- 
on her  consent  to  the  provisions 
thereof.  On  May  15,  1914,  Mrs. 
Douglas  present^  the  will  to  the 
probate  court  of  Hennepin  county, 
and  asked  that  it  be  admitted  to  pro- 
bate. The  will  was  admitted  to  pro- 
bate, appellant  was  appointed  and 
duly  qualified  as  executor,  and  there- 
after entered  upon  the  discharge  of 
its  duties.  At  the  hearing  to  admit 
the  will  to  probate  Mrs.  Douglas 
filed  notice  that  she  reserved  the 
right  to  object  and  contest  any  pro- 
visions of  the  will. 

On  June  20,  1914,  Mrs.  Pettit  filed 
with  the  probate  court  a  rescission 
and  withdrawal  of  her  consent  to 
the  provisions  of  the  will,  and  gave 
notice  of  her  intention  to  take,  in 
lieu  of  the  provisions  of  the  will,  the 
share  of  her  husband's   estate  to 
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which  she  would  have  been  entitled 
had  there  been  no  will.  Appellant 
opposed  this  action  on  the  part  of 
Mrs.  Pettit.  A  hearing  was  had 
thereon,  which  resulted  in  a  decree 
of  the  probate  court  in  favor  of  the 
widow,  which  was  affirmed  by  this 
court  upon  certiorari.  State  ex  rel. 
Minnesota  Loan  &  T.  Co.  v.  Probate 
Ct.  129  Minn.  442,  L.R.A.1915E,  815, 
152  N.  W.  845. 

The  executor  then  proceeded  to 
administer  the  estate  in  the  usual 
manner,  and  on  August  6, 1915,  filed 
its  final  account,  and  asked  that  the 
estate  be  distributed.  From  such 
account  it  appeared  that  all  of  the 
debts,  the  legacy  of  $1,000,  and  the 
expenses  of  administration  includ- 
ing $5,993.72  for  attorneys'  and  ex- 
ecutor's fees,  had  been  paid  in  full, 
and  that  there  remained  in  the 
hands  of  the  executor  for  distribu- 
tion personal  property  of  the  value 
of  $148,038.68  and  the  real  estate, 
including  the  mineral  holdings. 

On  January  28,  1916,  the  probate 
court  made  a  decree  of  distribution, 
adjudging  and  decreeing  that  the 
provisions  of  the  will,  except  as  to 
the  legacy  of  $1,000,  were  invalid, 
inoperative,  and  void  as  a  disposi- 
tion of  real  and  personal  property 
under  the  laws  of  this  state;  that 
Deborah  M.  Pettit,  widow,  of  de- 
ceased, was  entitled  to  an  undivided 
one  third  of  the  real  and  personal 
property  then  in  the  hands  of 
the  executor,  and  that  Bessie  P. 
Douglas,  a  daughter  of  deceased, 
was  entitled  to  two  thirds  thereof. 
The  widow  and  heirs  were  satis- 
fied with  the  decree  of  distribu- 
tion; The  debts  and  expenses  of 
administration  had  all  been  paid. 
The  estate  had  been  fully  adminis- 
tered, and  the  property  was  intact 
with  the  executor.  The  executor 
then  appealed,  from  that  part  of  the 
decree  of  distribution  which  gave 
the  daughter  two  thirds  of  the  es- 
tate, to  the  district-  court  where  an 
affirmance  was  had.  Thereafter  it 
appealed  from  the  judgment  of  the 
district  court  to  this  court,  and  the 
judgment  was  affirmed.  Minnesota 
Loan  &  T.  Co.  v.  Douglas,  135  Minn. 
413,  161  N.  W.  158. 
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In  February,  1917,  the  executor 
filed  a  supplement  to  its  final  ac- 
count, setting  forth  the  receipts  and 
disbursements  subsequent  to  the 
rendering  of  the  final  account,  in 
which  it  asked  credit  for  $5,000  as 
executor's  fees,  $4,900  for  legal  serv- 
ices, and  $437.84  for  transcripts 
and  printing,  all  in  connection  with 
the  two  appeals  following  the  decree 
of  distribution. 

The  widow  and  daughter  objected 
to  the  allowance  of  these  items,  upon 
the  ground  that  they  were  charges 
for  disbursements  made  by  the  exec- 
utor and  trustee  under  an  invalid 
trust,  in  connection  with  unsuccess- 
ful appeals  by  it  from  the  decrees 
of  the  probate  and  district  courts. 
The  probate  court  disallowed  all  of 
such  claims,  except  that  it  allowed 
the  executor  $1,800  for  services  in 
caring  for  the  estate  subsequent  to 
the  filing  of  the  final  decree.  There- 
upon the  executor  appealed  to  the 
district  court  from  that  part  of  the 
decree  of  the  probate  court  disallow- 
ing such  items,  and  the  widow  and 
daughter  appealed  from  the  allow- 
ance of  the  item  of  $1,800. 

In  January,  1919,  the  district 
court  filed  its  findings  of  fact  and 
conclusions  of  law,  holding  that  all 
the  items  for  which  credit  was  asked 
were  for  disbursements  in  unsuc- 
cessful appeals  by  the  executor  from 
the  decree  of  distribution,  and  af- 
firmed the  action  of  the  probate 
court  in  disallowing  the  same  and 
reversed  the  order  allowing  the  item 
of  $1,800.  Judgment  was  entered 
accordingly,  and  the  executor  ap- 
pealed. No  question  was  raised  as  to 
the  competency  of  the  testator  to 
make  his  will,  nor  as  to  the  good 
faith  of  the  executor  throughout. 

The  question  is  presented :  Is  an 
executor  nominated  in  a  will  entitled 
to  reimbursement  from  the  funds  of 
the  estate  for  services,  expenses, 
and  counsel  fees  in  an  unsuccessful 
appeal  to  sustain  th^  will,  the  heirs 
contesting  upon  the  ground  that  the 
will  is  void  under  the  Statute  of 
Trusts.  The  identical  question,  in 
principle,  was  passed  upon  by  this 
court  in  the  case  of  Kelly  v.  Ken- 


nedy, 133  Minn.  278,  L.R.A.1917A, 
448, 158  N.  W.  395,  Ann.  Cas.  19I8D, 
164.  There  the  executor  was  nomi- 
nated in  the  will,  he  presented  the 
same  for  probate,  the  sole  heir  con- 
tested upon  the  ground  of  want  of 
testamentary  capacity  in  the  testa- 
trix. The  will  was  allowed  in  the 
probate  court,  and  the  allowance  was 
afiirmed  in  the  district  court.  On 
appeal  there  was  a  reversal.  Upon 
the  second  trial  in  district  court  the 
will  was  disallowed,  and  upon  appeal 
there  was  an  afiirmance.  The  pro- 
bate court  allowed  the  executor  for 
his  services  and  disbursements  for 
expenses  and  counsel  fees  in  connec- 
tion with  the  contest  of  the  will, 
Upon  appeal  the  district  court  re- 
versed the  probate  court  and  disal- 
lowed the  claims.  Throughout  the 
executor  acted  in  good  faith.  In 
that  case  it  was  held  that  no  legal 
duty  rested  upon  the  executor  to 
procure  probate  of  the  will,  and  that 

he   was   not   entitled    Executor   ABd 

to  payment  out  of  »aiiii«i«tr«t*r 
the  funds  of  the  es-  ;:;^pe«r  tW^ 
tate   for   such   dis-  ;;i\5f**®"  •' 
bursements.  No  dif-  ^ 
ferent    rule    applies    in    this    case 
because   the   contest   is   upon   the 
ground  that  the  will  is  void  under 
the  statute,  and  we  see  no  distinc- 
tion such  as  would  tend  to  change 
the  rule  adopted  in  the  case  cited. 
Affirmed. 

Dibelly  J.,  dissenting : 

I  am  unable  quite  to  agree  with 
the  result  reached.  The  trust 
created  by  the  will  provided  for  an 
accumulation  of  rents  and  profits  of 
land.  At  the  expiration  of  twenty 
years  after  the  death  of  the  testa- 
tor's wife  and  his  daughter  and  her 
husband  and  their  three  childr^ 
there  was  to  be  a  distribution  of  the 
proceeds  among  the  testator's  three 
grandchildren  and  the  children  of 
any  deceased  grandchild  by  right  of 
representation ;  and  if  it  so  happened 
that  there  was  no  living  descendant 
of  the  testator's  daughter  at  the 
expiration  of  the  trust  period  the 
proceeds  were  to  be  distributed 
among  the  collateral  blood  relatives 
of  the  testator  and  his  wife.    This 
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was  the  clearly  stated  purpose  of 
the  testator.  Its  consummation  was 
happily  prevented  by  Gen.  Stat. 
1913,  §§  6687,  6688.  The  will  was 
probated  without  opposition,  the 
trust  company  was  nominated  exec- 
utor  by  the  will,  and  was  appointed 
by  the  court  and  discharged  its 
duties  as  such.  It  was  also  the 
trustee  in  the  trust  created  by 
the  devise.  In  its  efforts  to  uphold  the 
trust  it  sought  to  bring  about  the 
result  which  the  testator  wished. 
The  trust  i»rovision  could  not  be  dis- 
regarded. The  daughter  could  not 
safely  take  her  portion  as  heir,  even 
if  she  were  allowed  to  have  it,  with- 
out an  adjudication  of  a  competent 
court  that  the  trust  was  invalid. 
The  ultimate  and  uncertain  beneficia- 
ries contemplated  by  the  trust,  not 
born  at  the  time  of  the  death  of  the 
testator,  could  not  participate  or  be 
represented  in  the  determination  of 
its  validity.  Still  the  testator 
wished,  if  there  should  be  beneficia- 
ries within  the  class  defined  by  him, 
that  they  take.  His  purpose  could 
not  be  given  effect,  nor  the  interests 
of  the  possible  beneficiaries  guarded, 
unless  the  executor  undertook  to 
maintain  the  will,  for  the  others 
were  opposed.  Its  undertaking  was 
in  good  faith.  Under  the  circum- 
stances it  seems  to  me  that  it  was 
authorized  to  take  at  the  expense  of 


the  estate  the  opinion  of  the  high- 
est court  of  the  state  upon  the  valid- 
ity of  the  trust.  The  rule  stated  in 
Kelly  V.  Kennedy,  133  Minn.  278, 
L.RJV.1917A,  448,  158  N.  W.  39B, 
Ann.  Cas*  1918D,  164,  was  advisedly 
adopted  as  one  likely  to  work  well, 
and  it  is  to  be  followed.  It  does  not 
seem  to  me  that  allowing  the  exec- 
utor fees  under  the  circumstances 
of  this  case  is  opposed  to  it. 

The  trust  company,  in  its  capacity 
as  executor  or  trustee,  cannot  dis- 
associate itself  from  itself  as  a  pri- 
vate corporation.  Whether  the  fact 
that  the  upholding  of  the  trust 
would  result  in  profit  to  itself 
through  the  long  years  of  adminis- 
tration should  affect  the  amount  of 
the  allowance  is  not  for  discussion 
in  this  dissent. 

Hallam,  J.,  dissenting: 

I  think  the  better  rule  is  that 
when  a  will  makes  provision  for 
beneficiaries  not  yet  in  being,  the 
court  may  in  its  discretion  make  al- 
lowance out  of  the  estate  for  the 
fees  of  an  attorney  who  in  good 
faith  conducts  litigation  to  sustain 
the  will  for  their  benefit.  As  a 
practical  proposition  this  seems  to 
be  necessary.  Otherwise  the  inter- 
ests of  such  beneficiaries  could  not 
be  protected  at  all. . 

Petition  for  rehearing  denied. 


ANNOTATION, 


Ri|ht  of  executor 


to  an  allowance  for  expenses  incurred  in  unsuccessful  attempt 
to  uphold  particular  provisions  of  wiD. 


In  the  reported  case  (Minnesota 
Loan  &  T.  Co.  v.  PBrrrr,  ante,  1496) 
it  will  be  observed  that  notwithstand- 
ing the  executor's  effort  in  good  faith 
to  carry  out  the  testator's  wish  and 
sustain  the  trust  for  which  he  pro- 
vided in  his  will,  a  majority  of  the 
court  refused  an  allowance  reimburs- 
ing the  executor  for  the  expenses  and 
attorneys'  fees  incurred  in  unsuccess- 
fully attempting  to  uphold  the  trust 
provisions  of  the  will.  It  will  be  no- 
ticed that  the  dissenting  opinion  dis- 
tinguishes the  case  from  the  ordinary 
case  where  an  allowance  is  sought  for 


expenses  incurred  in  unsuccessfully 
attempting  to  uphold  an  entire  will 
attacked  on  the  ground  of  lack  of  tes- 
tamentary capacity  or  similar  ground, 
and  where  the  executor  by  hypothesis 
is  not  furthering  the  testator's  inten- 
tion. 

In  some  cases,  however,  an  allow- 
ance has  been  made  for  expenses  in- 
curred in  unsuccessfully  attempting  to 
uphold  particular  provisions  of  a  will. 

Thus,  in  Re  Title  Guaranty  &  T.  Co. 

(1906)  114  App.  Div.  778,  100  N.  Y. 
Supp.  243,  affirmed  without  opinion  in 

(1907)  188  N.  Y.  542,  80  N.  E.  1121, 
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an  executor  was  held  entitled  to  an 
allowance  from  the  estate  for  counsel 
f^s  incurred  in  good  faith  in  unsuc- 
cessfully seeking  to  uphold  a  provision 
of  a  codicil  reducing  the  gift  to  one 
of  testator's  daughters  in  case  she 
married  a  certain  man,  it  appearing 
that  after  the  daughter's  marriage  to 
such  man  she  attacked  the  provision 
of  the  will  and  it  was  declared  invalid 
in  the  lower  court,  and  that  on  appeal 
by  the  executor  to  the  appellate  divi- 
sion it  was  unanimously  reversed,  but 
that  on  appeal  from  this  decision  it 
was  unanimously  reversed  by  the 
court  of  appeals.  The  court  with  re- 
spect to  the  disallowance  of  counsel 
fees  said:  "I  know  of  no  principle 
of  law  which  can  support  this  ruling. 
There  is  no  claim  of  bad  faith,  or 
that  the  amount  expended  is  excessive. 
The  conduct  of  the  executors  is  to  be 
tested  by  the  rule  of  good  faith,  and 
not  by  mere  success.  It  was  both 
their  right  and  their  duty  to  endeavor 
to  uphold  the  will,  so  that  the  wishes 
of  the  deceased  should  be  carried  out 
if  they  lawfully  might  be.  That  the 
question  at  issue  was  a  difficult  one  to 
solve  is  apparent  frohi  the  conflicting 
decisions  of  the  appellate  division  and 
the  court  of  appeals.  The  executors 
were  not  compellable  at  their  personal 
risk  to  acquiesce  in  the  decision  of 
the  special  term,  and  its  reversal  by 
the  appellate  division  must  be  regard- 
ed as  a  complete  justification  of  their 
course  in  taking  an  appeal.  With  that 
decision  in  their  favor  they  could  not, 
without  violating  their  duty,  have  re* 
fused  to  defend  it  in  the  court  of  ap- 
peals. In  view  of  the  magnitude  of 
the  estate,  they  were  justified  in  the 
employment  of  eminent  counsel  and 
in  the  employment  of  more  than  one, 
always  assuming,  as  I  have  said,  that 
their  good  faith  in  the  transaction  is 
not  impugned." 

And  in  Baldwin  v.  Barber  (1912) 
148  Ky.  870,  146  S.  W.  1124,  modified 
on  other  grounds  in  (1912)  161  Ky. 
168,  151  S.  W.  686,  Ann.  Gas.  1916A, 
14,  where  the  jury  in  an  action  con- 
testing the  will  returned  a  verdict  sus- 
taining the  will  with  the  exception  of 
certain  items,  and  the  eitecutors  prose- 
cuted an  unsuccessful  appeal  from  the 


overruling  of  their  motion  for  judg- 
ment probating  the  entire  will,  not- 
withstanding the  verdict,  it  was  held 
that  they  were  entitled  to  an  allow- 
ance for  counsel  fees  incurred.  The 
court  said:  "It  was  the  duty  of  the 
executors  to  retiet  the  contest  and  to 
use  all  legal  and  honorable  means  to 
sustain  the  will  in  all  its  parts.  To 
this  end  they  had  authority  to  employ 
counsel  and  to  agree  on  the  payment 
of  reasonable  fees.  Their  duties  did 
not  cease  with  the  trial  in  the  lower 
court.  In  view  of  the  peculiar  verdict 
rendered  by  the  jury,  it  was  right  and 
proper  for  them  to  prosecute  an  ap- 
peal to  this  court,  and  this  without 
regard  to  whom  the  appeal  might  af- 
fect." 

In  Gilbert  v.  Bartlett  (1872)  9  Bush 
(Ky.)  49,  where  the  will  created  trusts 
and  made  it  the  duty  of  the  executor 
to  administer  them,  he  was  held  en- 
titled' to  costs  incurred  in  attempting 
to  uphold  the  will,  although  he  was 
unsuccessful.  The  court  said:  "The 
ordinary  costs  incurred  in  the  effort 
to  probate  the  will  of  the  decedent 
should  not  be  charged  against  the  ap- 
pellee. The  paper  purporting  to  be 
Gilbert's  will  makes  a  devise  to  his 
executor  of  large  sums  of  money,  to 
be  held  and  expended  by  him  for  cer- 
tain persons  therein  named.  Other 
trusts  are  also  created  by  this  paper, 
making  it  the  duty  of  the  executor  to 
protect  the  interests  of  the  beneficia- 
ries therein  named.  This  he  could  do 
in  no  other  way  than  to  offer  the  will 
for  probate,  and  in  such  a  case,  where 
the  executor  acts  in  good  faith,  in  or- 
der to  probate  the  will,  we  see  no 
reason  why  he  should  be  compelled 
to  pay  the  costs,  although  the  paper 
offered  for  probate  is  rejected." 

While  not  directly  in  point  the  case 
of  Greenwood  v.  Zausch  (1915)  190 
Mo.  App.  638,  176  S.  W.  271,  is  of  in- 
terest on  the  question  here  involved. 
In  that  case  the  executor  was  charged 
by  the  will  with  the  duty  of  looking 
after  the  testatrix's  real  estate  during 
administration,  pasring  her  debts,  and 
paying  a  certain  allowance  monthly 
to  her  husband,  and  the  executor  was 
held  entitled  to  aii  allowance  of  at- 
torneys' fees  incurred  in  successfully 
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defending  a  suit  brought  by  the  tes- 
tatrix's husband  by  which  he  claimed 
one  half  of  his  wife's  real  estate  in 
lieu  of  the  benefits  given  him  under 
the  will.  The  court  said:  *TBy  the 
provisions  of  the  will  of  Mary  Jami- 
son, the  executor,  who  was  a  party  to 
that  suit,  was  directed  to  take  pos- 
session of  the  real  estate  of  which  the 
testatrix  died  seised,  as  well  as  the 
personal  property,  and,  out  of  such 
personalty  and  out  of  the  net  rents  of 
such  realty,  pay  the  liabilities  of  the 
estate,  etc.;  and  by  a  further  provi- 
sion the  executor  was  required  to  hold 
and  manage  the  real  estate  during  the 
time  of  the  administration,  make  all 
needful  repairs,  pay  taxes,  insurance, 
etc.,  thereon.  It  is  entirely  clear  that 
the  executor  was  made  a  trustee  for 
the  time  under  the  will  with  respect 
to  the  real  estate,  and,  indeed,  the 
principal  portion  of  the  personal  es- 
tate of  Mary  Jamison  came  into  the 
hands  of  her  executor  through  rents 
monthly  collected  on  the  real  estate 
she  owned  at  the  time  of  her  death. 


It  appearing  that  the  executor  was  a 
party  defendant  to  the  suit  instituted 
by  Jesse  T.  Jamison  by  which  it  was 
sought  to  take  one  half  of  the  real 
estate  which  yielded  the  income  and 
constituted  the  principal  part  of  the 
corpus  of  the  personal  estate,  it  was 
competent  to  charge  the  portion  of 
the  attorneys'  fees,  as  was  done,  which 
accrued  in  defending  such  trust, 
against  the  estate  of  which  he  was 
executor.  Obviously  this  provision  of 
the  will  created  a  trust  as  therein 
suggested  on  the  part  of  the  executor 
to  manage  and  control  the  real  estate 
during  the  administration,  collect  the 
rents,  and  turn  the  net  income  into  the 
personal  estate.  In  protecting  the  real 
estate  from  assault,  the  executor  pro- 
tected the  fount  from  which  were  sup- 
plied the  coffers  of  the  personal  es- 
tate, and  in  this  view  it  was  well 
enough  to  charge  such  estate  with  the 
expense  of  defending  the  title  to  the 
realty,  for  such  was  defending  the 
trust"  J.  T.  W. 


WILLIAM  F.  BEHSMAN,  Appt. 

V. 

EDNA  M.  BEHSMAN,  Respt. 


Minnesota  Supren^  €owrt'^Noveniher  7,  1919* 
(—  Minn.  — ,  174  N.  W.  611.) 

Husband  and  wife  —  anmilment  of  marriage  for  epilepsy. 

1.  In  an  action  to  annul  a  marriage  contract  upon  the  ground  that  one 
of  the  parties  thereto  was  an  epileptic  at  the  time  of  the  marriage,  proof 
that  the  defendant  was  an  epileptic  at  the  time  of  such  marriage  is  not, 
in  the  absence  of  a  showing  of  fraud  on  the  part  of  the  afflicted  parly  in 
concealing  the  epileptic  condition,  sufficient  to  warrant  a  decree  of  annul- 
ment. 

[See  note  on  this  question  beginning  on  page  1608.] 


marriage  contract,  the  judgment  of 
the  trial  court  denying  such  relief  is 
justified,  notwithstanding  a  finding  of 
fact  that  the  defendant  was  an  epi- 
leptic at  the  time  of  the  marriage. 
[See  9  R.  a  L.  269.] 


—  failure  to  recognize  epilepsy 
cause  for  annulling  marriage. 
2.  The  legislature  not  having  pre- 
scribed epilepsy  as  a  ground  for  annul- 
ment of  marriage,  and  the  courts  of 
the  state  never  having  recognized  that 
disease  as  a  cause  for  nullifying  a 

Headnotes  by  Quinn,  J. 
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Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Steele 
County  (Childress,  J.)  in  favor  of  defendant  in  a  suit  for  the  annulment 
of  a  marriage.    Affii-med. 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Moonan  &  Moonan,  for  ap- 
pellant : 

An  epileptic  cannot  contract  mar- 
riage. 

Hively  v.  Golnick,  123  Minn.  498,  49 
L.R.A.(N.S.)  767,  144  N.  W.  213,  Ann. 
Gas.  1915A,  295;  State  v.  Yoder,  113 
Minn.  503,  L.R.A.1916C,  686,  130  N.  W. 
10. 

The  concealment  of  the  fact  from 
plaintiff  that  defendant  was  epileptic 
was  a  fraud  within  the  meaning  of  the 
statute. 

Gould  ▼.  Gould,  78  Conn.  246,  2 
L.R.A.(N.S.)  531,  61  Atl.  604. 

Inasmuch  as  the  public  policy  of  the 
state  forbids  such  marriages,  it  may  be 
doubted  whether  the  subsequent  co- 
habitation, even  with  the  knowledge  of 
the  epileptic  condition,  would  validate 
the  marriage. 

Hall  V.  Industrial  Commission,  165 
Wis.  364,  L.R.A.1917D,  829,  162  N.  W. 
312,  16  N.  C.  C.  A.  77;  Williams  v.  Wil- 
liams, 46  Wis.  464,  32  Am.  Rep.  722, 
1  N.  W.  98;  Spencer  v.  Pollock,  83 
Wis.  215,  17  L.R. A.  848,  53  N.  W.  490 ; 
Thompson  v.  Nims,  83  Wis.  261,  17 
L.R.A.  847,  53  N.  W.  502;  Lanham  v. 
Lanham,  136  Wis.  360,  17  L.R.A.(N.S.) 
804,  128  Am  St.  Rep.  1085,  117  N.  W. 
787;  Severa  v.  Beranak,  138  Wis.  144, 
119  N.  W.  814;  Sims  v.  Sims,  121  N.  C. 
297,  40  L.R.A.  737,  61  Am.  St.  Rep. 
666,  28  S.  E.  407. 

Plaintiff  is  within  his  rights  in  ask* 
ing  that  the  nullity  of  the  marriage  be 
judicially  declared. 

State  v.  Smith,  101  S.  C.  293,  85  S.  E. 
958,  Ann.  Cas.  1917C,  149;  McGiil  v. 
McGill,  99  Misc.  86,  163  N.  Y.  Supp. 
462. 

Messrs.  A.  W.  Sawyer  and  F.  W. 
Sawyer,  for  respondent: 

Neither  fraud  nor  concealment  a£ 
epilepsy  are  in  the  case.  Even  if  they 
were,  they  furnish  no  ground  for  an- 
nulment. 

Lyon  v.  Lyon,  230  111.  366,  13  L.R.A. 
(N.S.)  996,  82  N.  E.  850,  12  Ann.  Cas. 
25;  Lewis  v.  Lewis,  44  Minn.  124,  9 
L.R.A.  505,  20  Am.  St.  Rep.  559,  46 
N.  W.  323. 

The  existence  of  epilepsy  at  time  of 
marriage  is  not  ground  for  annulment. 

Lewis  v.  Lewis  and  Lyon  v,  Lyon, 
supra;  Peugnet  v.  Phelps,  48  Barb. 
566;  McGill  v.  McGill,  179  App.  Div. 


343,   166   N.   Y.  Supp.  397;  Elser  v. 
Elser,  160  N.  Y.  Supp.  724. 

Quinn,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  and  defendant  have  been 
residents  of  this  state  since  their 
birth.  They  were  married  in  June, 
1907.  They  lived  together  as  hus- 
band and  wife  until  shortly  prior  to 
September,  1915,  when  the  defend- 
ant, by  reason  of  and  as  a  result  of 
epilepsy,  was  adjudged  insane  and 
committed  to  the  hospital,  where 
she  has  since  been  detained.  There 
are  three  children,  the  issue  of  such 
marriage,  of  the  ages  of  eight,  five, 
and  three  years ;  but  they  do  not  ap- 
pear to  be  afflicted  with  such  malar 
dy. 

An  examination  of  the  record  as 
returned  leads  us  to  the  conclusion 
that  the  trial  court  was  right  in 
denying  the  relief  asked  for  in  the 
complaint.  The  findings  of  the  trial 
court  are,  in  effect,  that  the  parties 
were  married  on  June  7,  1907;  that 
the  issue  of  such  marriage  is  three 
children;  that  the  defendant  is  and 
has  been  ever  since  she  was  two 
years  of  age  an  epileptic;  that  said 
disease  continued  to  grow  on  the  de- 
fendant until  September  3,  1915, 
when  she  became  insane  and  was 
committed  to  the  hospital  for  the  in- 
sane at  Rochester ;  that  the  defend- 
ant is  becoming  more  irrational  and 
violent  and  is  not  expected  to  im- 
prove in  her  condition;  that  the 
plaintiff  and  defendant  lived  togeth- 
er as  husband  and  wife  until  shortly 
before  defendant  became  insane; 
that  plaintiff  did  not  know  that  tb" 
disease  with  which  defendant  was 
afflicted  was  epilepsy  until  about 
September  3, 1915 ;  and  that  this  ac- 
tion was  commenced  in  November, 
1918. 

As  conclusions  of  law  the  court 
found  that  plaintiff  is  not  entitled  to 
have  said  marriage  annulled  and  set 
aside,  but  that  he  is  entitled  to  the 
custody  of  said  children. 

Plaintiff  brings  this  action  to  an- 


BEHSMAN 

(—  Minn.  — , 

nul  the  marriage,  alleging  solely 
that  at  the  time  of  such  marriage, 
and  long  prior  thereto,  and  ever 
since,  defendant  was  an  epileptic,  all 
of  which  was  unknown  to  plaintiff. 
There  is  no  allegation  or  contention 
that  the  defendant,  in  any  manner, 
attempted  to  conceal  her  real  ail- 
ment from  the  plaintiff,  nor  that  she 
knew  or  had  any  conception  of  the 
nature  of  the  malady  with  which 
she  was  afflicted.  The  question  then 
is  whether  a  marriage  is  voidable 
upon  the  sole  ground  that  one  of  the 
parties  thereto  was  an  epileptic  at 
the  time  of  the  marriage,  in  the  ab- 
sence of  any  showing  of  fraud  or 
concealment,  and  where  it  does  not 
appear  that  the  defendant  ever 
knew  that  her  trouble  was  epilepsy. 
Section  7090,  Gen.  Stat.  1915,  pro- 
vides that  "no  marriage  shall  be  con- 
tracted while  either  of  the  parties 
has  a  husband  or  wife  living;  nor 
within  six  months  after  either  has 
been  divorced  from  a  former  spouse ; 
nor  between  parties  who  are  nearer 
of  kin  than  second  cousins,  whether 
of  the  half  or  whole  blood  computed 
by  the  rules  of  the  civil  law ;  nor  be- 
tween persons  either  of  whom  is 
epileptic,  imbecile,  feeble-minded  or 
insane." 

Section  7106  of  the  statute  pro- 
vides that  all  marriages  which  are 
prohibited  by  law  on  account  of  con- 
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sanguinity,  or  on  account  of  either 
party  having  a  former  husband  or 
wife  then  living,  if  solemnized  with- 
in the  state,  shall  be  absolutely  void, 
and  §  7107  provides  that  when  either 
party  to  a  marriage  is  incapable  of 
assenting  thereto  for  want  of  age  or 
understanding,  or  when  the  consent 
of  either  has  been  obtained  by  force 
or  fraud,  and  there  is  no  subsequent 
voluntary  cohabitation  of  the  par- 
ties, the  marriage  may  be  annulled 
and  shall  be  void  from  the  time  its 
nullity  is  adjudged.  It  will  be  ob- 
served that  the  leg- 
islature has  not  pre- 
scribed epilepsy  as 
a  ground  for  annul- 
ment of  marriage, 
nor  have  the  courts  of  this  state  rec- 
ognized that  disease  as  cause  for 
nullifying  the  marriage  contract. 
Apparently,  the  defendant  was  in 
such  state  of  health  at  and  subse- 
quent to  the  time  of  her  marriage 
that  plaintiff  lived  with  her  for 
eight  years  and  raised  a  family  of 
three  children  before  discovering  the 
nature  of  the  malady  under  which 
she  was  laboring.  She  had  concealed 
nothing  from  the  ^,n„«^„^  of 
plaintiff  as  to  her  m«rri«i5«  for 
ailments.  We  are  •>^"*'^»'^- 
of  the  opinion  that  the  judgment 
should  stand. 
Affirmed. 


Ld    and 
-«vlfcs— f«llnr«    to 
recosrnice 
epilc'liwjr    an 
cftnne  for  annnl- 
llnff   marriaftre. 
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ANNOTATION. 
EpDepsy  as  ground  for  avoiding  marriage. 


The  decisions  involving  epilepsy  as 
a  ground  for  annulment  qf  marriage 
are  comparatively  few  in  number,  and 
are  so  divergent  in  their  conclusions 
that  no  general  rule  on  the  subject 
can  be  formulated. 

However,  the  cases  readily  resolve 
themselves  into  two  classes,  viz.,  those 
wherein  the  decision  is  influenced  by 
the  existence  of  a  statute  prohibiting 
marriage  between  persons  either  of 
whom  is  epileptic,  and  those  decided 
in  the  absence  of  such  a  statute.  In 
the  latter  class  fall  the  decisions  in 
Illinois  and  in  New  York.  In  Illinois 
it  has  been  held  that  the  concealment 


at  the  time  of  marriage  of  the  fact 
that  one  of  the  contracting  parties  is 
an  epileptic  is  not  such  a  fraud  as 
will  support  an  action  for  annulment 
under  the  ordinary  statute  providing 
therefor.  Lyon  v.  Lyon  (1907)  230 
111.  366,  13  L.R.A.(N.S.)  996,  82  N.  E. 
850,  12  Ann.  Gas.  25.  In  that  case  it 
appeared  that  the  parties  were  mar- 
ried in  New  York,  and  subsequent  to 
the  marriage  the  plaintiff  learned  that 
his  wife  was  an  epileptic,  subject  to 
fits  occurring  at  irregular  though  fre- 
quent intervals,  and  covering  a  period 
of  more  than  ten  years  imii(iediately 
prior  to  theirmarriage.    The  husband 
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had  known  of  these  attacks  several 
years  prior  to  the  marriage,  but  it  was 
alleged  that  his  wife  had  falsely  and 
fraudulently  represented  to  him  that 
she  had  been  entirely  cured  of  her 
epilepsy.  Holding  that  no  fraud  suffi- 
cient to  warrant  a  decree  of  annulment 
was  shown,  the  court  said:  "The 
fraudulent  representations  for  which  a 
marriage  may  be  annulled  must  be  of 
something  essential  to  the  marriage 
relation, — of  something  making  impos- 
sible the  performance  of  the  duties 
and  obligations  of  that  relation  or  ren- 
dering its  assumption  and  contin- 
uance dkngerous  to  health  or  life. 
.  .  .  The  statute  of  New  York  men- 
tioned in  the  bill  merely  declares  the 
law  as  it  exists  in  Illinois, — ^that  a 
marriage  procured  by  fraud  may  be 
annulled.  The  kind  and  degree  of 
evidence  required  for  such  purpose 
must  be  determined  by  the  court  in 
which  the  suit  is  brought,  according  to 
the  law  of  the  forum.  The  bill  pro- 
ceeds on  the  theory  that  the  appel- 
lant's consent  to  the  marriage  was  ob- 
tained by  fraud,  and  sets  out  the  facts 
constituting  the  fraud.  Whether 
those  facts  constitute  fraud  must  be 
determined  by  the  law  of  the  forum, 
and  the  superior  court  did  not  err  in 
sustaining  the  demurrer  to  the  bill.'' 

In  New  York  the  two  decisions  on 
the  subject  are  unsatisfactory  and 
can  hardly  be  said  to  establish  any 
rule  with  respect  to  the  concealment 
of  epilepsy  as  a  fraud  for  which  a 
marriage  may  be  annulled,  since  in 
both  decisions  the  conclusion  seems 
to  be  reached  merely  that  there  was 
no  fraudulent  concealment. 

Thus,  in  Elser  v.  Elser  (1916)  160 
N.  Y«  Supp.  724,  the  husband  sued  to 
annul  the  marriage  on  the  ground  that 
he  was  induced  to  enter  into  the  mar- 
riage contract  by  the  fraud  of  his 
wife  in  concealing  from  him  that  she 
was  an  epileptic,  and  in  leading  him 
to  believe  that  she  was  in  good  health. 
In  a  brief  opinion  dismissing  the  com- 
plaint, the  court  said:  "As  to  the 
charge  of  fraud,  I  find  there  was  none. 
I  had  a  physician  called  to  examine 
the  wife,  and  he  testified  that  the 
statistics  show  that  in  about  16  per 
cent  of  the  epileptic  cases  covered  by 


the  records  from  which  the  statistics 
were  compiled  the  taint  was  inherited. 
The  plaintiff's  counsel  urges  that  pub- 
lic policy  requires  an  annulment  de- 
cree in  order  to  prevent  the  coming 
into  the  world  of  progeny  tainted  by 
an  epileptic  strain,  but  we  have  not 
as  yet  come  to  that  refinement  of  civ- 
ilization." 

In  McGill  V.  McGill  (1917)  179  App. 
Div.  343,  166  N.  Y,  Supp.  397,  ajflfirmed 
without  opinion  in  (1917)  226  N.  Y. 
673,  123  N.  E.  877,  the  husband  sued 
for  annulment  because  of  the  wife's 
alleged  fraud  in  concealing  from  him 
the  fact  that  at  the  time  of  the  mar- 
riage she  was  suffering  from  epilepsy. 
It  appeared  that  prior  to  the  marriage 
the  husband  was  acquainted  with  the 
fact  that  his  future  wife  was  subject 
to  attacks  which  had  been  diagnosed 
as  epilepsy.  The  husband  consulted 
another  physician,  who  assured  him 
that  the  defendant  was  not  suffering 
from  epilepsy.'  Soon  after  the  mar- 
riage of  the  parties  it  was  found  that 
the  defendant  was  in  fact  epileptic. 
The  plaintiff  attended  her  during  her 
frequent  seizures,  and  with  full  knowl- 
edge of  her  trouble  he  lived  and  co- 
habited with  her  as  husband  and  wife. 
The  appellate  court,  after  reviewing 
the  evidence,  said:  ''We  are,  there- 
fore, of  the  opinion  that  the  finding 
of  the  learned  trial  court  that  plain- 
tiff was  induced  to  marry  defendant 
through  any  deception  or  misrepre- 
sentation on  her  part  was  clearly  con- 
trary to  and  against  the  weight  of 
evidence.  The  legislature  has  not 
prescribed  epilepsy  as  a  ground  for 
annulment  of  marriage,  and  so  far  as 
we  know  the  courts  of  this  state  have 
never  recognized  that  disease  as 
cause  for  nullifying  the  marriage  con- 
tract. That  the  defendant  should 
suffer  from  a  perhaps  incurable  mal- 
ady, resulting  in  a  severance  of  the 
marriage  relations  of  the  parlies,  is 
unfortunate.  But  the  misfortune  is 
not  alone  that  of  plaintiff.  Doubly  un- 
fortunate is  the  lot  of  the  defendant, 
who,  though  herself  innocent  of  fault, 
must  go  through  life  a  victim  of  a 
terrible  malady  and  in  constant  dread 
of  recurring  seizures,  of  the  approach 
of  which  she  has  no  warning,  neces- 
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Bitatinsr  her  virtaal  imprisonment 
apart  from  those  to  whom  she  is  bound 
by  ties  of  family  and  friendship.  That 
she  should  be  forsaken  in  her  distress 
by  one  in  whose  keeplnsr  she  has  con- 
fided all  that  she  has,  and  who  by 
the  dictates  of  humanity  should,  of  all 
others,  sustain  her  in  her  suffering, 
cannot  but  add  to  the  terrible  burden 
under  which  she  must  struggle  until 
a  merciful  death  shall  relieve  her. 
That  the  great  misfortune  of  this  de- 
fendant should  be  invoked  to  relierve 
plaintiff  from  obligations  which  he 
should  discharge  with  cheerfulnese 
and  affection  for  his  afflicted  wife  does 
not  appeal  to  our  sense  of  human  fus^ 
tice.  .  .  .  The  evidenee  oonclnsive- 
ly  shows  that  plaintiff  voluntarily 
cohaUted  with  defendant  as  his  wife 
with  full  knowledge  of  the  facts  con- 
stituting the  alleged  fraud  upon  him. 
Such  voluntary  cohabitation  precludes 
any  annulment  of  the  marriage  by  rea- 
son of  the  alleged  fraud." 

In  this  connection  it  may  be  noted 
that  the  New  York  courts  have  not 
hesitated  to  annul  a  marriage  for 
fraud  consisting  in  the  concealment  of 
a  venereal  disease  (see  annotation  in 
B  A.L.R.  1022),  and  a  similar  ruling 
with  respect  to  the  concealment  of  ep- 
ilepsy may  reasonably  be  expected 
when,  if  ever,  the  question  is  squarely 
presented  for  decision. 

In  those  jurisdictions  wherein  stat^ 
utes  exist  which  prohibit  marriage 
by  or  with  an  epileptic,  the  decisions 
are  not  altogether  harmonious  as  to 
the  validity  of  a  marriage  entered  into 
contrary  to  the  provisions  of  the  stat- 
ute. While  the  courts  apparently 
agree  that  such  a  marriage  is  void- 
able merely,  and  not  void,  they  are 
not  in  accord  as  to  the  circumstances 
under  which  a  decree  of  nullity  should 
be  entered.  Thus,  the  Oonnecticut 
statute  provides  that  '^o  man  or  wor 
man,  either  of  whom  is  epileptic, 
imbecile,  or  feeble-minded,  shall  inter- 
marry, or  live  together  as  husband  or 
wife,  when  the  wooian  is  under  forty- 
five  years  of  age.''  In  GOttld  v.  Gk^uld 
(1905)  78  ConiL  242,  2  L.RJL(N.&) 
S81,  61  Atl.  604,  it  was  held  ttiat  while 
a  marriage  coittracted  in  violation  of 
the  statute  is  Aot  void,  it  is  voidable 
7  A.L.R.— 95. 


on  direct  attack,  and  that  colicealmeht 
by  one  of  the  parties  at  the  time  of 
marriage  of  the  fact  that  he  or  she 
is  epileptic  constitutes  such  fraud  as 
will  warrant  annulment  at  the  suit  of 
the  injured  party.  In  that  case  it  ap- 
peared that  in  1899  the  plaintiff,  at 
the  age  of  twenty-two,  married  the 
defendant,  who  was  anepileptie.  In 
1908  a  child  was  bom,  issue  of  the  mar- 
riage, and  Bocm  afterwards  the  plains 
tiiff,  then  first  learning  of  the  statute 
mentioned,  left  the  defendant,  and 
brought  suit  for  a  divorcie  or  a  decree 
that  the  marriage  was  null  and  void. 
In  her  complaint  she  alleged  that  the 
defendant,  though  an  epifteptie,  false- 
ly and  fraudulently  conoealed  this 
fact  from  her  and  represented  that  he 
had  never  had  epilepsy,  in  conse- 
quence of  which  representations  she, 
believing  them  to  be  true,  had  been 
induced  to  enter  tile  contract  of  mav- 
riage.  The  couTt  said;  **The  fraud 
which  makes  the  contract  of  marriage 
fraudulent,  as  that  word  is  used  in 
the  Statute  of  Divorce,  is  a  fraud  in 
law  and  upon  the  law.  Such  a  fraud 
is  accomplished  whenever  a  person 
enters  into  that  contract  knowing  that 
he  is  incapable  of  sexual  intercourse, 
and  yet,  in  order  to  induce  the  mar- 
riage, designedly  and  deceitfully  con- 
cealing that  fact  from  the  other  party, 
who  is  ignorant  of  it  and  has  ho  rea- 
son to  suppose^  it  t6  exist.  Whether 
such  incapacity  proceeds  from  a  phys^ 
ical  or  a  merely  legal  cause  is  infiAate- 
rial.  The  prohibition  of  the  Act  of 
1895  fastened  upon  the  defendant  an 
incapacity  which;  if  unknown  to  the 
plaintiff  and  by  him  fraudulently  con- 
cealed from  her  with  the  purpose 
thereby  to  induce  a  marriage,  made 
his  contract  of  marriage,  in  the  eye  of 
the  law,  fraudulent.  Whether,  on 
such  a  state  of  facts,  he  could  ask 
for'  a  divorce,  or  would  be  precluded 
from  thus  taking  advantage  of  his  own 
wrong,  we  have  no  occasion  to  deter^ 
mine.  The  plaintiff  could.  The  supe- 
rior court  has  powlir  to  pass  a  decree 
of  divorce  from  the  bonds  of  mlut- 
rimony  in  favor  of  a  party  to  a  mar- 
riage, not  an  epileptic,  who  has  been 
tricked  into  it  by  the  other  party,  who 
was  an  epileptic,  through  his  fraud  in 
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inducing  a  belief  that  he  was  iegally 
and  physically  competent  to  enter  in- 
to the  marital  relation  and  fulfil  all 
its  duties,  when  he  knew  that  he  was 
not." 

In  the  case  of  Jansa's  Estate  (1919) 
169  Wis.  220,  171  N.  W.  947,  it  was 
alleged  on  collateral  attack  that  a 
marriage  with  an  epileptic  was  void 
under  the  Wisconsin  statute,  the  pro- 
visions of  which  are  very  similar  to 
those  of  the  Connecticut  statute.  The 
attack  on  tiie  marriage  was  made  by 
the  sisters  of  a  decedent,  who  claimed 
his  estate  as  against  his  widow.  The 
trial  court  found  that  the  widow  did 
not  know  tkat  her  husband  wae  an  ep- 
ileptic and  that  the  marriage  was 
entered  into  in  good  faith,  without  any 
intention  on  the  part  of  either  of  the 
parties  thereto  to  violate  the  laws  of 
the  state.  On  these  facts,  the  appel- 
late court  held,  citing  with  approval 
Gould  V.  Gould  (Coiul)  supra,  that  a 
marriage  in  vielation  of  the  statute 
was  voidable^  but  net  void,  aad  that 
the  intention  of  the  legislature  to  that 
effect  was  further  evidenced  by  th^ 
fact  that  another  section  of  the  Wis- 
consin statutes  was  amended  in  1917, 
subsequent  to  this  particular  mar- 
riage, so  as  to  make  an  epileptic  in- 
capable of  contracting  marriage.  A 
judgment  for  the  widow  was,  there- 
fore, aflhrmed. 

In  tke  reported  case  (Bshsman  v. 
Behsman,  ante,  1601)  it  is  held  that 
under  the  Minnesota  statute,  which 
declares  that  "no  marriage  shall  be 
contracted  .  .  .  between  persons 
either  of  whom  ie  epileptic,"  a  mar- 
riage is  not  voidable  at  the  suit  of 
the  husband  on  the  sole  ground  that 
the  wife  was  an  epileptic  at  the  time 
of  the  marriage,  in  the  absence  of  any 
showing  of  fraud  or  concealment,  it 
not  appearing  that  the  wife  ever 
knew  that  her  trouble  was  epilepsy. 
It  is  perhaps  fairly  deducible  from 
this  decision  that  if  fraud  or  conceal- 
ment had  been  shewn,  as  in  the  Con* 
necticut  case,  a  decree  of  aBii«lraent 
would  have  been  granted. 

The  case  of  Kitzman  v«  Werner 
(1918)  167  Wie.  808,  166  N.  W.  789, 
however,  seems  to  take  a  somewhat 
different  view  of  the  Minnesota  stat- 


ute. In  that  case,  the  action  wag 
brought  by  a  wife  to  have  her  mmiw 
riage  declared  valid  and  asking  a  atay 
of  proceedings  instituted  by  the  de- 
fendant to  have  the  plaintiff's  husband 
committed  to  an  insane  asyluSL  The 
defendant,  who,  prior  to  the  gMrriage, 
had  been  appointed  guardian  to  the 
plaintiff's  husband,  answered,  alleging 
that  the  marriage  was  void  under  the 
statutes  of  Minnesota,  where  the  mar- 
riage cefemony  was  performed.  On 
the  trial  the  fact  was  established  that 
the  plaintiff's  husband  had  been  sub- 
ject to  attacks  of  epilepsy.  The  court 
held  that  the  marriage  ''must  be  con- 
sidered ttiider  the  laws  of  the  state  of 
Minnesota,  where  it  was  performed,  as 
voidable  merely,  and  not  void,"  but 
declared  that  under  the  facts  aa  shown 
a  decree  of  annulment  should  be  en- 
tered. The  court  said:  "The  general 
proposition  that  a  marriage  valid 
where  contracted  is  valid  everywhere 
(Hall  V.  Industrial  Conmiission  (1917) 
165  Wis.  364,  L.R.A.1917D,  829,  162 
N.  W.  312,  16  N.  a  C.  A.  77)  carries 
with  it  as  a  necessary  corollary  the 
further  proposition  that  such  mar- 
riage comes  into  a  sister  jurisdiction 
with  all  its  inherent  infirmities  as  well 
as  strength.  It  can  acquire  no  greater 
sanctity  or  impregnability  by  such 
removal  than  it  had  where  solemnized. 
When  properly  challenged  here  it  can 
have  acquired,  by  reason  of  the  parties 
returning  to  this  state  to  live,  no  more 
immunity  from  attack  than  it  would 
have  had  if  they,  from  the  time  of  the 
ceremony,  and  thereafter,  had  lived  in 
Minnesota  and  the  action  was  there 
instituted.  This  marriage  in  Minneso- 
ta was  solemnised  contrary  to  the 
express  prohibition  of  the  statutes  of 
that  state  and  contrary  to  its  public 
policy.  It  was  solemnized  there  after 
a  fraud  upon  the  clerk  of  the  district 
court,  in  his  duty  to  ascertain  and  to 
be  satisfied  that  there  was  no  legal  im- 
pediment to  such  asarriage^  had  there 
been  perpetrated,  either  by  the  con- 
cealment by  or  false  statement  of  the 
defendant  Kitzman  as  to  his  eendition 
on  a  material  and  statutory  require- 
ment. It  oould  not  property  be  held 
that  the  public  policy  of  Mimnseta,  in 
prohibiting  an  epileptic  from  eimtraet- 
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ing  a  lawful  marriage,  was  contrary  or 
repugnant  to  the  then  public  policy  of 
this  state,  inasmuch  as  this  state  then 
prohibited  the  marriage  of  insane 
];)ersons  and  idiots;  for,  although  there 
is  a  distinction  both  in  the  legal  and 
medical  sciences  between  epilepsy  and 
insanity  (Obom  v.  State  (1910)  143 
Wis.  249,  276,  31  L.R.A.(N.S.)  966,  126 
N.  W.  737),  yet  the  court  may  properly 
take  judicial  notice  that  epilepsy  is  a 
serious  mental  disease  and  tends  to 
weaken  the  power  of  the  afflicted  per- 
son and  to  injure  his  posterity.  Gould 
V.  Gould  (1905)  78  Coiul  242,  2  L.R.A. 
(N.S.)  531,  61  Atl.  604.  We  should  be 
loath  to  declare,  if  not  indeed  pre- 
vented from  declaring,  that  such  a 
prohibition  by  Minnesota  was  con- 
trary to  the  public  policy  of  this  state. 


.  .  .  The  marriage  ceremony,  there- 
fore, which  plaintiff  has  asked  the 
courts  of  this  state  to  confirm  in  this 
action,  was,  when  performed,  contrary 
to  the.  public  policy  of  the  state  resort- 
ed to  by  the  plaintiff  for  the  sole 
purpose  of  performing  the  ceremony, 
and  we  shall  give  it  no  higher  value 
here  than  it  had  there.^' 

It  may  well  be  doubted  whether  the 
decision  in  Batsman  v.  Werner  (Wis.) 
supra,  is  of  any  weight  as  a  construc- 
tion of  the  Minnesota  statute.  The 
declaration  that  a  marriage  with  an 
epil^tic,  in  violation  of  that  statute, 
is  against  the  public  policy  of  Min- 
nesota, even  in  the  absence  of  fraud 
or  concealment  as  between  the  parties, 
is  hardly  consistent  with  the  holding 
of  the  reported  case  (Behsman  v* 
Behshan,  ante,  1501).         H.  N.  G. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respt, 

V. 

JAMES  VAN  EVERY,  Appt. 

Ifoi0  Tork  Court  of  Appeals '^  Deeentber  4,  1919* 
(222  N.  Y.  74,  118  N.  E.  244.) 

Indictment  —  amendment  of  void  indictment. 

1.  An  amendment  of  an  indictment  charging  commission  of  a  crime  at 
a  date  subsequent  to  that  of  the  indictment  to  conform  to  proof  showing 
its  commission  before  that  date  is  not  authorized  by  a  statute  charging 
that  when  a  variance. between  indictment  and  proof  ydth  respect  to  time 
shall  appear,  the  court  may  direct  the  indictpient  to  be  amended. 

[See  note  on  this  question  beginning  on  page  1616.] 

—  laying  commission  of  crime  in  fu- 
ture —  effect.  quent  to  that  of  the  indictment  does 

2.  An  indictment  charging  the  com-  not  charge  a  crime, 
mission  of  a  crime  at  a  date  subse-  [See  14  R.  C.  L.  179.] 

(Chase  and  Cuddeback,  JJ.,  dissent.) 


Appeal  by  defendant  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  affirming  a  judgment  of  the  Chautau- 
qua County  Court  (Ottaway,  J.)  convicting  him  of  adultery,  and  an  order 
disallowing  a  demurrer  to  the  indictment.    Reversed, 

The  facts  are  stated  in  the. opinion  of  the  court. 

Mr.  lliomas  H.  Larkins^  for  appel-     rell  v.  State,  165  Ind.  443,  2  L.R.A. 


lant: 

The  indictment  was  fatally  defec- 
tive. 

State  V.  Davidson,  86  Tex.  325;  Ter- 


(N.S.)  251,  112  Am.  St.  Rep.  244,  75 
N.  E.  884,  6  Ann.  Gas.  851;  Dickson 
V.  State,  20  Fla.  800,  5  Am.  Grim.  Rep. 
297;    Serpentine    v.    State,    1    How. 


1508 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[7  A.L.R. 


(Miss.)  256;  Drummond  v.  State,  4 
Tex.  App.  150;  Murphy  v.  State,  106 
Ind.  96,  55  Am.  Rep.  722,  5  N.  E.  767, 
7  Am.  Crim.  Rep.  264,  107  Ind.  598,  8 
N.  E.  158;  McGehee  v.  State,  26  Ala. 
154;  Markley  v.  State,  10  Mo.  291; 
Com.  V.  Doyle,  110  Mass.  103 ;  State  v. 
Sexton,  10  N.  C.  (3  Hawks)  184,  14 
Am.  Dec.  584;  Com.  v.  McKee,  Addison 
(Pa.)  33;  Williams  v.  State,  12  Tex. 
App.  226,  4  Am.  Crim.  Rep.  292 ;  State 
V.  Litch,  33  Vt.  67;  Hall  v.  State,  — 
Tex.  Crim.  Rep.  — ,  38  S.  W.  996 ;  Mc- 
Junkins  v.  State,  37  Tex.  Crim.  Rep. 
117,  38  S.  W.  994;  Stephens  v.  State, 
61  Tex.  Crim.  Rep.  406,  103  S.  W.  904 ; 
State  V.  Noland,  29  Ind.  212;  State  v. 
Windell,  60  Ind.  300;  State  v.  Dandy, 
3  S.  C.  L.  (1  Brev.)  395;  Hatchinson 
V.  State,  6  Tex.  App.  468;  Wright  ▼. 
State,  —  Tex.  Civ.  App.  —,  92  S.  W. 
256. 

The  amendment  was  not  such  as 
contemplated  by  §  293  of  the  Code  of 
Criminal  Procedure;  it  was  not  made 
under  the  circumstances  provided  for 
by  this  section,  and  the  court  had  not 
the  power  to  grant  the  motion  of  the 
district  attorney. 

State  V.  Springer,  43  Ark.  91;  Dick- 
son V.  State,  20  Fla.  800,  5  Am.  Crim. 
Rep.  297. 

The  amendment  is  not  allowable  at 
eonunon  law. 

Archbald,  Crim.  PL  (1910)  p.  174, 
chap.  3,  §  4;  1  Bishop.  Crim.  Proc.  pp. 
422,  708. 

Mr.  Warner  S.  Rexf ord,  for  the  Peo- 
ple: 

An  indictment  may  be  amended  as  to 
time,  places,  and  names. 

People  V.  Jackson,  111  N.  Y.  362, 
19  N.  E.  54;  People  v.  Johnson,  104  N. 
Y.  213,  10  N.  E.  690;  People  v.  For- 
mosa,  131  N.  Y.  478,  27  Am.  St.  Rep. 
612,  30  N.  E.  492;  People  v.  Geyer,  196 
N.  Y.  364,  90  N.  E.  48;  People  v. 
Davey,  179  N.  Y.  348,  72  N.  E.  244. 

At  the  opening  of  the  case  is  the 
proper  time  to  amend  the  indictment. 

People  v.  Lewis,  182  App.  Div.  259, 
116  N.  Y.  Supp.  893. 

Time  is  not  an  essence  of  the  crime, 
and  hot  an  error  of  substance,  but  of 
form. 

People  ▼.  Davey,  supra. 

Hogan,  J.,  delivered  the  opinion  of 
the  court: 

The  grand  jury  of  Chautauqua 
county  on  the  8th  day  of  February, 
1915,  presented  to  the  supreme 
court  an  indictment  against  the  de- 


fendant, wherein  he  was  charged 
with  a  misdemeanor ;  viz.,  a  vicdation 
of  §  100  of  the  Penal  Law  (Consol. 
Laws,  chap.  40) .  The  indictment  al- 
leged that  the  crime  was  committed 
on  the  17th  day  of  October,  1915, 
upwards  of  eight  months  subsequent 
to  the  finding  of  the  indictment. 
Defendant  was  arraigned  on  the  in- 
dictment, pleaded  not  gruilty,  and  the 
indictment  was  sent  to  the  county 
court.  The  stenographer's  minut^ 
of  proceedings  had  before  the  coun- 
ty judge  disclose  that  on  June  28, 
1915,  the  plea  of  not  guilty  was 
withdrawn.  Counsel  for  defendant 
moved  to  dismiss  the  indictment  on 
the  ground  that  the  crime  charged 
therein  is  alleged  to  have  been  com- 
mitted on  the  17th  day  of  October, 
1915,  an  impossible  date,  the  same 
being  in  the  future,  and  that  the 
indictment  does  not  comply  with  the 
provisions  of  §§  280-284  of  the 
Criminal  Code.  The  motion  was  de- 
nied and  an  exception  granted  de- 
fendant. Thereupon  defendant 
interposed  a  demunrer  to  the  indict- 
ment, that  the  same  in  manner, 
form,  and  substance  was  insufficient 
in  law ;  that  it  does  not  comply  with 
the  requirements  of  §§  275  and  276 
of  the  Code  of  Criminal  Procedure; 
that  the  facts  stated  therein  do  not 
constitute  a  crime,  and  the  indict- 
ment contains  matter  which,  if  true, 
would  constitute  'a  legal  justification 
or  excuse  for  the  acts  charged  or 
other  legal  bar  to  tiie  prosecution. 
The  demurrer  was  overruled.  The 
court  then  permitted  the  indictment 
to  be  amended  so  as  to  charge  the 
commission  of  the  crime  in  1914  in- 
stead of  1915.  Defendant  refused  to 
plead  and  judgment  was  pronounced 
against  him.  The  judgment  and  or- 
ders of  the  county  judge  were  af- 
firmed by  the  appellate  division. 
Defendant  appeals  to  this  court. 

The  record  in  this  caae  contains 
some  inexplainable  and  contradict- 
ory details.  Still  the  question  so  far 
as  the  sufficiency  of  the  indictment, 
"the  rulings  of  the  county  judge  up- 
on the  motion  made  to  dismiss  the 
indictment,  upon  the  demurrer,  and 
sdlowing  an  amendmmt  to  the  in- 
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dictment,  sufficiently  appear  to  en-- 
able  us  to  pass  upon  the  correctness 
of  the  proceedings  had  therein. 

While  the  precise  time  at  which 
a  crime  was  committed  need  not  be 
stated  in  an  indictment,  it  is  essen- 
tial to  tiie  validity  of  the  same  that 
it  disclose  that  the  crime  was  com- 
mitted before  the  finding  of  the  in- 
dictment by  the  gximd  jury.  C!ode 
Crim.  Proc  §§  280, 284,  subd.  6. 

An  indictment  which  charges  a 
def^idant  with  the  commission  of  a 
crime  anterior  to  the  time  of  the 
finding  and  presentment  of  the  same 
by  the  grand  jury,  or  on  or  about  a 
certain  date,  the  particular  time  be- 
ing unknown  to.  ih%  grand  juiy, 
would  be  a  valid  indictment,  and 
upon  the  trial,  the  day  and  date  ap- 
pearing by  the  evidence,  the  indict- 
ment might  then  be  amended.  In 
the  present  case,  the  crime  was 
charged  as  having  been  committed 

months  subsequent 
Iryi^Jrc^iTmi.-  to  the  finding  of  the 
uon  of  <*riiiie  la  same  by  the  grand 

jury,  an  impossible 
date,  and  as  matter  of  law  cannot  be 
regarded  as  charging  a  crime. 

In  Indiana  the  statute  provides: 
"No  indictment  .  .  .  shall  be 
deemed  invalid,  nor  shall  the  same 
be  set  aside  or  quashed  .  .  •  for 
any-of  the  following  defects:  .  .  . 
Eighth,  For  omitting  to  state  the 
time  at  which  the  offense  was  con^ 
mitted  in  any  case  in  which  time  is 
not  the  essence  of  the  offense;  nor 
for  stating  the  time  imperfectly,  un- 
less time  is  of  the  essence  of  the  of- 
fense.'* Burns's  Anno.  Stat.  1901, 
§  1825 ;  Rev.  Stat.  1881,  §  1756, 

The  decisions  in  that  state  are 
numerous  to  the  effect  that  an  in- 
dictmMt  like  the  one  at  bar  is  in- 
valid and  should  be  set  aside  on  mo- 
tion. Terrell  v.  State,  165  Ind.  443, 
2  L.R.A.(N.S.)  251, 112  Am.  St.  Rep, 
244,  75  N.  E.  884,  6  Ann.  Cas.  851 ; 
State  V.  Noland,  29  Ind.  212 ;  State  v. 
Windell,  60  Ind.  300;  Murphy  v. 
State,  106  Ind.  96,  55  Am.  Rep.  722, 
5  N.  E.  767,  7  Am.  Crim.  Rep.  264, 
The  same  rule  has  been  applied  in 
Com.  V.  Doyle,  110  Mass.  103;  State 
V.  Smith,  108  Iowa,  440,  79  N.  W. 
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115 ;  McGehee  v.  State,  26  Ala.  154. 

It  is  argued  by  the  district  attor- 
ney that  the  amendment  allowed  to 
be  made  charging  that  the  crime  was 
committed  on  the  17th  day  of  Febru- 
ary, 1914,  instead  of  the  same  day, 
1915,  was  sufficient  to  uphold  the  in- 
dictment. 

At  common  law  the  court  was 
powerless  to  order  an  indictment  to 
be  amended.  In  this  state  the  stat- 
ute (Code  Crim.  Proc.  §  293)  pro- 
vides: "Upon  the  trial  of  an  in- 
dictment, when  a  variance  between 
the  allegation  therein  and  the  proof, 
in  respect  to  time,  or  in  the  name 
or  description  of  any  place,  person 
or  thing,  shall  appear,  the  court 
may,  in  its  judgment,  if  the  defend- 
ant cannot  be  thereby  prejudiced 
in  his  defense  on  the  merits,  direct 
the  indictment  to  be  amended,  ac- 
cording to  the  proof,  on  such  terms 
as  to  the  postponement  of  the  trial, 
to  be  had  before  the  same  or  an- 
other jury,  as  the  court  may  deem 
reasonable." 

The  sections  following  refer  to  an 
amendment  made  upon  a  trial,  in- 
dicating clearly  the  intention  of  the 
legislature  to  permit  amendments 
when  the  form  of  the  indictment  is 
disclosed  by  the  proof  upon  the  trial 
to  be  at  variamce  with  the  indict- 
ment. 

In  the  case  at  bar  the  grand  jury 
did  not  charge  the  defendant  with 
the  commission  of  a  crime  at  any 
time  prior  to  the  finding  of  the  in- 
dictment. Code  Crim.  Proc.  §§  280, 
284,  subd.  6.  Such  omission  was 
not  one  of  form,  but  of  substance. 
The  county  judge,  however,  sought 
by  an  amendment  of  the  indictment 
to  make  good  an  invalid  indictment 
'  and  thus  exercise  the  functions  of 
the  grand  jury,  without  legal  proof 
that  defendant  had  ever  committed 
a  crime,  or  that  he  committed  a 
crime  on  the  17th  day  of  October, 
1914.  Such  prac- 
tice cannot  be  sus-  ;:5Tnd7c%«e»t. 
tained.  People  v. 
Bromwich,  200  N.  Y.  386,  93  N.  E. 
988 ;  People  v.  Geyer,  196  N.  Y.  364, 
90  N.  E.  48;  People  v.  Trank,  88 
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App.  Div.  294,  85  N.  Y.  Supp.  55 ; 
Ex  parte  Bain,  121  U.  S.  1,  SO  L. 
ed.  849,  7  Sup.  Ct.  Rep.  781,  6  Am* 
Crim.  Rep.  122. 

It  follows  that  as  the  grand  jury 
did  not  present  an  indictment 
against  the  defendant  setting  forth 
facts  sufficient  to  constitute  a  crime, 
and  the  county  judge  was  in  error 
in  amending  the  indictment  by  in- 
serting therein  a  matter  of  sub- 
stance which,  if  proven  ixj^n  the 
trial,  would  show  that  the  defend- 
ant had  committed  a  crime,  and  as 
no  conviction  can  be  had  upon  the 
indictment  presented  by  the  grand 
jury,  the  judgment  and  order  of  the 
Appellate    Division    must    be    re- 


versed   and    the    def^adant    dis- 
charg«d. 

HisGock,  Ch.  J.,  and  Pomid,  Mc- 
Laughlin, and  Andrews,  JJ.,  concur. 

CliaM  and  Cuddebacfc,  JJ.»  dissent. 

MOVE. 

The  power  of  the  court  to  amend  an 
indictment  is  treated  in  the  annota- 
tion following  DODGK  V.  UNriBD  States, 
post,  1616,  amendment  as  to  date  of 
offense  being  speciflcally  considered 
in  subdivisions  II.  d,  and  III.  b,  of  tiiat 
note,  accoarding  to  whether  the  unend- 
ment  in  that  respect  is  regarded  as  a 
matter  of  f6nn  or  aabatance. 


WILLIAM  DODGE,  Plflf.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

Unlied  States  Circuit  Court  of  Appeals,  Second  Circuit-^ May  16 f  1919. 

(169  G.  C.  A.  816,  258  Fed.  300.) 

Indictment  —  amendment  —  effect. 

1.  The  striking  out  of  portions  of  a  count  in  the  indictment  in  the 
absence  of  the  grand  jury  deprives  the  court  of  jurisdiction  to  proceed 
upon  such  count,  although  the  amendment  was  made  with  consent  of 
counsel  for  accused. 

\,See  note  on  this  question  beginning  on  pnHfe  1516.] 


Appeal  —  connunicatien  between 
judge  and  jury  -^  absence  of  co«n* 
sel. 

2.  A  communication  by  the  judge  to 
the  jury  after  it  has  retired  to  consid- 
er its  verdict  as  to  whether  or  not  con- 
viction could  be  had  on  a  certain  count 
in  the  indictment,  made  without  coun- 
sel's knowledge  of  its  contents,  is  not 
reversible  error  if  no  information  is 
given  to  the  jury  which  was  not  con- 
tained in  the  original  charge. 

Cmistitntioiial  law  —  freedom  of 
speedi  —  Espionage  Act 

8.  The  constitutional  guaranty  of 
freedom  of  speech  does  not  extend  to 


the  protection  of  utterances  in  time  of 
war  which  involve  the  integrity  of  the 
nation  or  injure  or  tend  to  injure  it 

Appeal  —  veracity  of  witnesses. 

4.  The  United  States  circuit  court  of 
appeals  cannot  pass  upon  the  veracity 
of  witnesses  upon  appeal  from  a  con- 
viction in  the  lower  court. 

Criminal  law  —  excessive  sentence  — 

effect 

5.  The  imposition  of  a  sentence  in 
excess  of  what  the  law  permits  does 
not  render  the  authorized  portion  of 
the  sentence  void. 

[See  8  R.  C.  L.  2S7.] 


Errob  to  the  District  Court  of  the  United  States  for  the  Western  Dis- 
trict of  New  York  to  review  a  judgment  convicting  defendant  of  violating 
the  Espionage  Act.    Jtidgment  on  third  count  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


DODGE  V,  UNITED  STATES. 

(1€$  a.  0,  A.  Sl€,  tS8  Fei.  SOO.) 
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Argued  before  Rogers,  Houghi  and 
Manton,  Circuit  Judges. 

Messrs.  Irving  M.  Weiss  and  Eus- 
tace Reynolds  for  plaintiff  in  error. 

Messrs.  Stephen  T.  Lockwoed  and 
John  IL  O^Day,  for  defendant  in  error: 

The  impressions  of  the  witnesses 
were  derived  from  personal  observa- 
tions of  defendant's  acts  and  actual 
knowledge  of  the  substance  of  his 
speech  at  the  time  and  place  alleged 
and  were  not  based  on  opinions  or 
hearsay. 

1  Wigmore,  Ev.  §  650. 

The  words  and  acfs  of  defendant  at 
the  time  and  place,  and  under  the  cir- 
cumstances, had  as  their  natural  tend- 
ency and  reasonably  probable  effect 
the  obstruction  of  recruiting  and  en- 
listment and  incitement  of  resistance 
to  the  United  States. 

Debs  v.  United  States,  249  U.  S.  211, 
68  L.  ed.  566,  39  Sup.  Ct.  Rep.  252. 

It  was  a  question  for  the  jury  as  to 
defendant's  intent,  under  all  the  cir- 
cumstances. 

Ibid.;  Ling  Su  Fan  v.  United  States, 
218  U.  S.  302,  54  L.  ed.  1049,  30  L.R.A, 
(N.S.)  1176,  31  Sup.  Ct.  Rep.  21; 
Humes  v.  United  States,  170  U.  S.  210, 
42  L.  ed.  1011,  18  Sup.  Ct.  Rep.  602. 

Evidence  of  plaintiff's  views  as  to 
the  causes  of  the  war  was  admissible 
as  bearing  on  his  intent. 

Debs  V.  United  States,  supra. 

In  answering  "Yes"  to  question  pro- 
pounded by  foreman  of  the  jury  as  to 
whether  defendant  could  be  convicted 
on  the  first  count,  the  judge  was  merch 
ly  reiterating  his  instructions  given  in 
open  court,  and  defendant  was  not 
prejudiced. 

Doyle  v.  United  States,  11  Biss.  100, 
10  Fed.  269;  United  States  v.  Greene, 
113  Fed.  693 ;  Fillipon  v.  Albion  Vein 
Slate  Co.  155  C.  C.  A.  98,  242  Fed.  258; 
State  V.  Murphy,  17  N.  D.  48,  17  L.R.A. 
(N.S.)  609, 115  N.  W.  84,  16  Ann.  Cas. 
1133.. 

Upon  writ  of  error,  no  error  in  law 
can  be  reviewed  which  does  not  appear 
upon  the  record,  or  has  not  by  bill  of 
exceptions  been  made  part  of  the 
record. 

Classen  v.  United  States  142  U.  S. 
140,  35  L.  ed.  966,  12  Sup.  Ct.  Rep. 
169 ;  Miles  v.  United  States,  103  U.  S. 
304,  26  L.  ed.  481. 

There  was  no  error  in  imposing 
''hard  labor"  as  part  of  the  sentence. 

United  States  v.  Pridgeon,  153  U. 
S.  48,  60,  61.  38  L.  ed.  631,  636,  14  Sup. 
Ct.  Rep.  746. 


Rogers,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

The  plaintiff  in  error,  hereinafter 
called  the  defendant,  comes  into  this 
court  to  reverse  a  conviction  under^ 
Espionage  Act  June  15,  1917,  chap.' 
30,  40  Stat,  at  L.  217,  as  amended 
by  Act  May  16,  1918,  chap.  75,  40 
Stat,  at  L.  553*  The  indictment  was 
based  upon  §  8  of  title  1  of  the  act 
(Comp.  Stat.  S  10,212c,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  12i2)  which  is 
found  in  the  margin.^ 

The  indictment  contains  four 
counts.  The  first  count  in  sub- 
stance states  that  the  defendant  on 
June  22,  1918,  at  Buffalo,  while  the 
United  States  was  at  war  with  Ger- 
many and  Austria-Hungary,  ''did 
then  and  there  knowingly,  wrong- 
fully, unlawfully,  feloniously,  and 
wilfully  utter  and  publish  language 
intended  to  incite,  provoke,  and  en- 
courage resistance  to  the  United 
States  and  promote  the  'cause  of  its 
enemies,'  by  appearing  upon  the 
public  streets  in  the  presence  and 
within  the  hearing  of  a  large  crowd 
of  men  forming  part  of  the  military 
forces  of  the  United  States,  and 
capable  of  bearing  arms,  and,  with 
the  intent  that  they  should  hear,  did 
then  and  there  give  utterance  to 
words  in  substance  to  the  effect  that 
the  United  States  should  not  be  at 
war;  that  on  July  8,  1918,  there 

i"Sec.  3.  Whoever,  when  the  United 
States  is  at  war,  shall  wilfully  make  or 
convey  false  reports  or  false  statements 
with  intent  to  interfere  with  the  operation 
or  success  of  the  military  or  naval  forces 
of  the  United  States,  or  to  promote  the 
success  of  its  enemies,  or  shall  wilfully 
make  or  convey  false  reports  or  false 
statements,  or  say  or  do  anything  except 
by  way  of  bona  fide  and  not  disloyal  ad* 
vice  to  an  investor  or  investors,  with  in- 
tent to  obstruct  the  sale  by  the  United 
States  of  bonds  or  other  securities  of  the 
United  States,  or  the  making  of  loans  by 
or  to  the  United  States,  and  whoever, 
when  the  United  States  is  at  war,  shall 
wilfully  cause,  or  attempt  to  cause,  or 
incite  or  attempt  to  incite,  insubordina- 
tion, disloyalty,  mutiny,  or  refusal  of 
duty,  in  the  military  or  naval  forces  of 
the  United  States,  or  shall  wilfully  ob- 
struct or  attempt  to  obstruct  the  recruit- 
ing or  enlistment  service  of  the  United 
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would  be  a  meeting  at  the  coroer  of 
Spring  and  Genesee  streets,  behind 
closed  doors,  at  which  things  would 
be  told  about  the  war,  and  that  his 
hearers  were  all  invited  to  attend, 
*and  by  inflection,  tone  of  voice,  and 
innuendo  he,  the  said  William 
Dodge,  did  then  and  there  convey  to 
his  hearers  the  impression  that 
things  would  be  disclosed  at  said 
noeeting  about  the  present  war  that 
would  bring  the  form  of  the  govern- 
ment of  the  United  States  and  the 
military  and  naval  forces  of  the 
United  States  inte  contempt,  scorn, 
contumely,  and  disrepute;  and  he, 
the  said  William  Dodge,  did  further- 
more then  and  there  wilfully  utter, 
publish,  and  proclaim  to  the  afore- 
said crowd  of  men  words  and  Ian-* 
guage  in  substance  as  follows: 
'Let  UB  organise  and  follow  the 
leaders,  the  agitators.  Now  they 
call  us  agitators  pro-Germans. 
What  right  has  the  government  to 
call  us  such  now?  If  there  was  any- 
thing for  us  to  flght  for,  we  would 
do  so,  every  one  of  us ;  but  what  are 
we  fighting  for?  Nothing  to  our 
advantage;  nothing  for  our  good; 
nothing  for  .our  benefit.  This  war 
is  not  worth  fighting  for.'  And  at 
the  same  time  and  place  the  said 
William  Dodge  did  enter  into  an 
argument  with  one  of  the  audience, 
who  stated  that  he  was  enlisted  in 
the  Army  of  the  United  States,  and 


the  said  William  Dodge  did  then  and 
there  by  word  of  mouth  yablicly 
heap  scorn  and  contumely  upon  the 
said  person  because  of  his  enlist- 
ment in  the  said  Army." 

The  second  count  states  that  "'at 
the  same  time  and  place,  and  by  the 
same  means,  the  defendant  did 
knowingly,  wrongfully,  unlawfully, 
feloniously,  and  wilfully  attempt  to 
cause  and  incite  insubordination, 
disloyalty,  and  refusal  of  duty  in  the 
military  and  naval  forces  of  the 
United  States.'' 

The  third  count  states  that  "at 
the  same  time  and  place,  and  in  the 
same  manner  and  by  the  same 
means  as  set  forth  in  the  two  pre- 
vious counts,  the  defendant  did 
.  .  .  knowingly,  wrongfully,  un- 
lawfully,  feloniously,  and  wilfully 
attempt  to  obstruct  the  recruiting 
and  enlistment  service  of  the  United 
States." 

The  fourth  count  states  'i:he  man- 
ner and  means  of  alleged  violation, 
and  charges  that  under  the  same 
circumstances,  and  at  the  same  time 
and  place,  the  defendant  did  in  the 
same  way  by  word  and  act  oppose 
the  cause  of  the  United  States  in 
the  aforesaid  war." 

The  defendant  pleaded  not  guilty. 
After  a  trial  which  lasted  for  sev- 
eral days,  the  jury  rendered  a  ver- 
dict acquitting  him  on  the  second 
and  fourth  counts,  and  convicting 


States,  and  whoeTor,  when  the  United 
States  is  at  war,  shall  wilfully  utter, 
print,  write,  or  pnhlish  any  disloyal,  pro- 
fane, scurrilous,  or  abusive  language  about 
the  form  of  sovernment  of  the  United 
States,  or  the  Constitution  of  the  United 
States,  or  the  military  or  naval  forces 
of  the  United  States,  or  the  flag:  of  the 
United  States,  or  the  uniform  of  the  Army 
or  Navy  of  the  United  States,  or  any 
lan^age  intended  to  bring  the  form  of 
government  of  the  United  States,  or  the 
Constitution  of  the  United  States,  or  the 
military  or  naval  forces  of  the  United 
States,  or  the  flag  of  the  United  States, 
•r  the  uniform  of  the  Army  or  Navy  of 
the  United  States,  into  contempt,  scorn, 
contumely,  or  disrepute,  or  shall  wilfully 
utter,  print,  write,  or  publish  any  lan- 
guage intended  to  incite,  provoke,  or  en- 
courage resistance  to  the  United  States, 
or  to  promote  the  cause  of  its  enemies,  or 


shaU  wilfully  display  the  flag  of  any 
foreign  enemy,  or  shall  wilfully  by  utter- 
ance, writing,  printing,  publication,  or 
laneruage  spoken,  urge,  incite,  or  advocate 
any  curtailment  of  production  in  this 
country  of  any  thing  or  thingrs,  product 
or  products,  necessary  or  essential  to  the 
prosecution  of  the  war  in  which  the  United 
States  may  be  engaged,  with  intent  by 
such  curtailment  to  cripple  or  hinder  the 
United  States  in  the  prosecution  of  the 
war,  and  whoever  shall  wilfully  advocate, 
teach,  defend,  or  suggest  the  doing  of  any 
of  the  acts  or  things  in  this  section  enu- 
merated, and  whoever  shall  by  word  or 
act  support  or  favor  the  cause  of  any 
country  with  which  the  United  States  is 
at  war  or  by  word  or  act  oppose  the  cause 
of  the  United  States  therein,  shall  be 
punished  by  a  fine  of  not  more  than  $10,- 
000  or  imprisonment  for  not  more  thaa 
twenty  years,  or  both." 


DODGE  V.  UNITED  STATES. 
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Ilim  on  the  first  and  third  counts. 
The  defendant  was  sentenced  to  be 
imprisoned  in  the  Maryland  state 
penitentiary  at  Baltimore,  Mary- 
land, at  hard  labor  for  a  term  of  six 
years. 

The  defendant's  father  was  bom 
in  England  and  his  mother  in 
France.  He  himself  was  bom  in 
Buffalo,  and  he  is  a  member  of  the 
Socialist  Labor  Party  and  of  the 
Workers'  International  Industrial 
Union,  which  prior  to  1915  had  been 
called  the  I.  W.  W. 

It  appears  that  while  the  jury  was 
deliberating  on  its  verdict  the  bailiff 
in  charge  brought  to  the  judge  a 
communication  from  it.  Upon  its 
receipt  he  summoned  the  counsel  for 
both  sides  to  his  chambers  and  in- 
formed them  that  he  had  received  a 
communication  from  the  jury,  but 
ihat  he  did  not  think  he  should  dis- 
close its  substance  at  that  time. 
Thereupon  counsel  withdrew,  and 
the  judge  returned  an  answer  to  the 
jurjr's  communication  by  the  bailiff 
in  charge.  After  the  verdict  was 
Teceived  the  judge  informed  counsel 
that  what  the  jury  had  asked  was 
whether  defendant  could  be  convict^ 
ed  on  the  first  count,  and  that  he 
replied,  ''Yes;''  and  he  stated  that 
he  had  not  at  the  time  apprised 
x^ounsel  of  the  contents  of  the  note, 
or  of  the  reply,  as  it  did  not  seem 
to  him  to  be  of  enough  importance, 
especially  as  he  had  in  his  instruc- 
tions informed  them  that  the  de- 
fendant eould  be  found  guilty  of  one 
or  all  counts,  or  none  at  all ;  and  it 
has  been  assigned  as  error  that  the 
court  communicated  with  and  in- 
irtructed  the  jury,  not  in  open  court, 
and  not  in  the  presence,  and  with- 
out the  knowledge  and  consent,  of 
the  defendant  or  his  counsel,  after 
the  jury  had  retired  to  deliberate 
on  their  verdict. 

It  has  been  held  in  a  few  cases 
that  after  a  jury  has  retired  the 
court  may  give  an  instruction  on  a 
question  of  law  in  the  absence  of 
counsel.  Bassett  v.  Salisbury  Mfg. 
€o,  28  N.  H.  488 ;  School  Dist.  v. 
Bragdon,  23  N.  H.  507;  Shapley  v. 
White,  6  N.  H.  172 ;  Goldsmith  v. 


Solomons,  83  S.  C.  L.  (2  Shrobh.) 
296,  SOO.  In  the  case  last  cited  the 
court  said:  "The  intercourse  be- 
tween the  jury  and  the  bench  is,  in 
many  respects,  very  confidential. 
Often  the  communications  from  the 
jury  are  of  that  kind  which  ought 
not  to  be  communicated  to  the  bar." 

These  cases  are  contrary  to  the 
clear  weight  of  authority.  In  38 
Cyc.  1859,  it  is  said :  "It  is  almort 
universally  held  that  no  communica- 
tion ought  to  take  place  between  the 
judge  and  the  jury  after  the  cause 
has  been  committed  to  them  by  the 
charge  of  the  judge,  unless  in  open 
court." 

That  is  undoubtedly  the  law.  The 
leading  case  on  this  subject  is 
Sargent  v.  Roberts,  1  Pick.  337,  11 
Am.  Dec.  185,  which  was  decided  by 
the  supreme  court  of  Massachusetts 
in  1823.  In  that  case,  after  a  jury 
had  been  out  for  six  hours,  the  fore- 
man wrote  to  the  judge  at  his 
chambers  that  they  could  not  agree 
and  that  they  waited  for  his  direc- 
tions. The  judge  replied  in  writing, 
saying  that  he  was  unwilling  to  per- 
mit them  to  separate,  and  gave  such 
directions  as  would  enable  them  to 
reconsider  the  cause  in  a  more  sys- 
tematic manner.  And  he  directed 
the  jurj^  to  bring  his  letter  into 
court  with  them  in  order  that  it 
might  be  filed  with  the  papers  in  the 
case.  A  new  trial  was  ordered.  The 
opinion  was  written  by  Chief  Jus- 
tice Parker,  who  said:  "As  it  is 
impossible,  we  think,  to  complain  of 
the  substance  of  the  communication, 
the  only  question  is  whether  any 
communication  at  all  is  proper,  and, 
if  it  was  not,  the  party  against 
whom  the  verdict  was  is  entitled  to 
a  new  trial.  And  we  are  all  of 
opinion,  after  considering  the  ques- 
tion maturely,  that  no  communica- 
tion whatever  ought  to  take  place 
between  the  judge  and  the  jury,  aft- 
er the  cause  has  been  committed  to 
them  by  the  charge  of  the  judge, 
unless  in  open  court,  and,  where 
practicable,  in  presence  of  the 
counsel  in  the  cause." 

The  courts  are  practically  unan- 
imous in  holding  tiiat  private  com- 
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munications  between  court  and  jury 
are  improper,  and  that  all  communi- 
cations should  be  made  in  public. 
They  are  not,  however,  unanimous 
in  holding  that  a  private  communi- 
cation between  judge  and  jury  will 
in  any  case  in  which  it  occurs  nullify 
the  verdict.  In  Moseley  v.  Wash- 
burn, 166  Mass.  417,  43  N.  E.  182, 
the  judge  answered  a  written  ques- 
tion from  the  j  ury  as  to  the  date  from 
which  to  compute  interest ;  it  having 
been  covered  in  the  original  instruc- 
tion. This  was  held  not  to  require 
reversal.  In  Whitney  v.  Com.  190 
Mass.  531,  77  N.  E.  516  (1906),  a 
civil  case,  the  judge  communicated 
with  the  jury  privately,  the  com- 
munication being  a  collateral  direc- 
tion as  to  the  manner  of  using  the 
papers  supplied  for  the  reception  of 
a  verdict,  and  the  court  held  that 
this  did  not  require  the  verdict  to 
be  set  aside.  The  court  said  in  the 
Whitney  Case:  **There  are  grave 
objections  to  any  communication 
witii  a  jury  made  as  this  was.  .  .  . 
But  the  facts  stated  in  this  case 
make  it  certain  that  no  miscarriage 
of  justice  has  resulted.'' 

In  Buntin  v.  Danville,  93  Va.  200, 
24  S.  E.  830,  the  judge  answered  a 
question  of  the  jury,  both  question 
and  answer  being  in  writing,  witdi- 
out  infornoing  counsel,  who  were  in 
court  engaged  in  another  case.  The 
court  declined  on  that  account  to  re- 
verse, and  declared  that,  while  the 
better  practice  is  to  inform  the 
counsel  of  any  question  asked  by  the 
jury,  the  irregularity  would  not 
vitiate  the  verdict,  as  the  answer 
correctly  stated  the  law  and  the 
verdict  was  plainly  right.  In  Peo- 
ple V.  Kelly,  94  N.  Y.  526,  the  judge 
answered  a  written  conununication 
from  the  jury.  It  did  not  appear 
what  the  communication  was.  The 
court  held  that  the  question  was  not 
properly  raised  by  affidavit,  and  im- 
plied that  the  lutrmful  nature  of 
such  cemmunication  should  be 
shown,  aaying  that  the  presumption 
is  that  these  was  no  violation  of  duty 
on  the  part  of  tbe  court. 

The  only  caee  in  the  Federal 
courts  which  has  come  to  our  at- 


tention is  FiUipon  v.  Albion  Vein 
Slate  Co.  155  C.  C.  A.  98,  242  Fed. 
258,  decided  by  the  circuit  court  of 
appeals  in  the  third  circuit.  The 
court  held  t^t  under  the  circum- 
stances of  the  case  a  written  com- 
munication between  the  court  and 
the  jury,  after  the  jury  had  retired, 
is  not  ground  for  reversal  in  a  civil 
case,  where  no  harm  results;  the 
ques^on  and  answer  being  pre- 
served of  record.  The  question  in 
that  case  concerned  the  applicable 
rule  of  contributory  negligence. 
The  court  found  nothing  to  complain 
of  in  the  answer,  and  the  only  ques- 
tion was  whether  there  ought  to  be 
a  reversal  because  the  instruction 
was  not  given  in  open  court.  In  its 
opinion  the  court  said :  ''Is  there  a 
compelling  reason  of  policy  why  a 
trial  fairly  and  accurately  conduct- 
ed must  be  always  set  aside,  where 
such  an  irregularity  has  crept  in, 
although  it  has  done  no  actual 
harm,  and  is  unlikely  to  do  harm? 
We  do  not  see  our  w^  to  answer 
this  question  in  the  affirmative,  and 
must,  therefore,  affirm  the  judg- 
ment.^' 

And  see  State  use  of  Grabinsky 
v.  Smit,  20  Mo.  App.  50;  State  v. 
Nash,  51  S.  C.  319,  28  S.  E.  M6. 

In  the  instant  case  it  is  evid^t 
that  no  possible  harm  resulted  or 
could  result  from  the  communica- 
tion which  passed  between  court 
and  jury.  The  communicatien  gave 
the  jury  no  in£or« 
mation  which  was 
not  contained  in  the  i^^JfJL^* 
onginal  charge.  «!>«»««  w 
While  the  jud0e  «'—••»• 
should  not  have  done  what  be  did, 
to  reverse  on  that  ground  would, 
under  the  circumstances,  be  so  ex- 
t2^»nely  technical  that  it  doee  not  at 
aU  approve  itself  to  our  judgment. 

At  the  close  of  the  case  counsel 
for  the  government  moved  to  strike 
out  as  surplusage  a  portion  of  the 
first  paragraph  of  the  first  count  of 
the  indictment,  and  the  word 
''nrmtiny"  from  the  first  paragraph 
of  the  second  count.  Counsel  for 
defendant  at  once  said:  ''No  ob- 
jection."   The   court   granted    the 


i 


motion.  This  is  now  assigned  for 
error.  That  it  was  error  of  the  most 
serious  kind  is  not  to  be  doubted. 
The  rule  is  almost  universally  recog- 
niaed»  both  in  this  coonlay  and  in 
En^^and,  that  an  indictment  cannot 
be  amended  by  liie  court,  and  that 
an  attempt  to  do  lo  ia  fatal  to  a 
verdict  upon  the  count. 

The  Supreme  Court  in  Ex  parte 
Bain,  121  U.  S.  1,  30  L.  ed.  849,  7 
Sup.  Ct.  R^.  781,  6  Am.  Crim.  Rep. 
122,  declared  that  it  was  beyond 
question  that  in  the  En^^ish  courts 
indictments  could  not  be  amended, 
and  that  no  authority  had  been  cited 
in  the  American  courts  which  sus- 
tained the  rig^t  of  a  court  to  amend 
any  part  of  the  body  of  an  indict- 
ment without  reassembling  the 
grand  jury,  unless  by  virtue  of  a 
statute.  In  that  case  the  trial  court 
amended  the  indictment  by  striking 
out  six  words  as  being  surplusage. 
The  Supreme  Court  held  that  this 
deprived  the  court  of  power  to  try 
the  prisoner.  There  was  only  one 
count  in  the  indictment  in  that  case. 
And  the  court  said :  "The  power  of 
the  court  to  proceed  to  try  the  pris- 
oner is  as  much  arrested  as  if  the 
indictment  had  been  dismissed  or  a 
nolle  prosequi  had  been  entered.'' 


DODGE  V.  UNITED  STATES. 

(169  C.  C.  A.  S16,  »58  Fed.  SOO.) 
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We  therefore  hold  in  the  instant 
case  that  the  amendment  made  in 
tiie  first  two  counte  ,«^i^«e«t- 
deprived  the  court  »me>dm«nt- 
of  power  to  proceed  *■**'*• 
upon  thoee  counts;  but  this  did  not 
affect  the  right  to  try  the  defendant 
upon  the  third  and  fourth  counts. 
As  the  jury  acquitted  on  the  fourth 
count,  the  question  is  as  to  the  valid- 
ity of  the  third  count.    That  count 
is  well  drawn,  and  the  conviction 
under  that  count  must  be  sustained 
unless  the  Espionage  Act  is  uncon- 
stitutional. 

It  was  claimed  at  the  argument 
that  the  trial  judge  gave  the  impres- 
sion to  the  jury  that  the  defendant 
had  no  right  to  freedom  of  speech 
while  the  country  was  at  war,  and 
that  Congress,  in  time  of  war,  could 
enact  laws  in  violation  of  the  1st 
Amendment,  which  provides  that 
Congress  shall  make  no  law  abridg- 
ing freedom  of  speech.  That  por- 
tion of  the  charge  complained  of 
may  be  found  in  the  margin.* 

We  see  no  error  in  the  above  in- 
struction, which  in  effect  amounted 
to  what  the  Supreme  Court  said  in 
the  cases  of  Schenck  v.  United 
States,  249  U.  S.  47,  68  L.  ed.  470, 
39  Sup.  Ct.  Rep.  247 ;  Frohwerk  v. 


*  "Another  subject  has  been  suggested 
during  the  course  of  this  trial,  in  refer- 
ence to  which  I  conceive  that  I  should 
give  you  instructions.  You  should  under- 
stand, gentlemen,  that  it  is  a  constitutional 
provision  that  a  person  has  the  right  of 
freedom  of  speech,  and  Congress,  true 
enough,  has  no  right  to  enact  laws  abridg- 
ing the  freedom  of  speech;  but,  gentle- 
men, this  is  a  much-abuaed  term,  and  I 
instruct  you  that  the  guaranty  cannot  be 
successfully  resorted  to  as  a  protection  in 
time  of  war,  where  things  that  are  said 
or  uttered  involve  the  integrity  of  the 
nation,  or  injure  or  tend  to  injure  the 
United  States — ^in  other  words,  a  citizen 
would  not  be  permitted  to  speak  or  write 
in  the  time  of  war  in  a  way  that  would 
interfere  with  the  successful  ending  of  the 
war.  While  citizens  may  fairly  criticize 
the  laws  of  Congress,  and  even  the  acts 
•f  the  President,  or  of  the  Army  or  Navy, 
yet  such  criticism  must  be  honest  and 
based  upon  truth,  and  not  with  the  in- 
tent to  violate  the  Sedition  Act  in  question. 


When  the  words  uttered  are  accompanied 
by  a  wilful  intent  to  disobey  the  statute, 
and  to  obstruct  the  recruiting  or  enlist- 
ment service  of  the  United  States,  or  the 
purposes  that  the  United  States  has  in 
engaging  in  the  war,  or  to  induce  dirioy- 
alty  or  insubordination,  or  attempt  so  to 
do,  then,  gentlemen,  what  was  said  be- 
comes seditious  and  an  infraction  of  the 
statute. 

''In  this  respect,  gentlemen,  the  Sedi- 
tion Act,  as  amended  in  May,  1918,  and 
under  which  this  indictment  is  found,  is 
very  broad  and  comprehensive,  and  it  will 
bear  reading  again.  This  is  an  extraor- 
dinary measure,  limited  to  times  when 
the  United  States  is  at  war,  and  by  that 
I  mean  to  be  understood  as  saying  that 
very  likely  the  things  that  are  claimed  to 
be  said,  if  they  were  said,  would  not  be  a 
violation  of  the  statute  if  we  were  not  at 
war,  but  being  at  war,  a  different  situation 
presents  itself,  and  Congress  has  met  the 
situation  by  enacting  the  statute  to  which 
am  now  calling  your  attention.' 


tf 
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United  States,  249  U.  S.  204,  68  L. 
ed.  561,  89  Sup.  Ct.  Rep.  249,  and 
Debs  V.  United  States,  249  U.  S.  211, 
68  L.  ed.  666,  39  Sup.  Ct.  Bep.  252. 
The  act  is  constitutional  and  there 

is  evidence  which, 
FawlVreedom'       if  the  juTy  bolieved 

aip-istn^^r Act.   "'J^^^S^d  ^^^  v«^- 

dict.  The  evidence 
was  very  conflicting,  and  Dodge, 
who  took  the  stand,  denied  flatly 
that  he  had  said  certain  things 
Appeal-  which  others  stated 

▼•racity  of  hc    had    Said.    But 

pass  upon  the  veracity  of  the  wit- 
nesses, and  determine  whether 
Dodge  or  his  accusers  told  the  truth. 
It  appears  that,  in  sentencing  the 
defendant  to  imprisonment,  the 
court  sentenced  him  to  imprison- 


ment for  ''hard  labor,"  and  that 

those     words     are  crimmmi  i»w- 
not  found  in  the  act  exce««ive  ••■- 
for  the  violation  of  <«"^*^«•^•• 
whidi  the  ccmviction  was  obtained. 
But  where  a  court  has  jurisdiction 
of  the  person  and  the  offense,  the 
imposition  of  a  s^itence  in  excess  of 
what  the  law  permits  does  not  ren- 
der the  authwized  portion  of  the 
sentence  void,  but  only  the  portion 
of  it  which  is  in  excess.    United 
States  v.  Pridgeon,  153  U.  S.  48,  38 
L.  ed.  681,  14  Sup.  Ct.  Rep.  746. 
Judgment  on  third  count  affirmed. 

Petition  for  writ  of  certiorari  de- 
nied by  the  Supreme  Ciourt  of  the 
United  States,  October  18, 1919  (U. 
S.  Adv.  Ops.  1919-20,  p.  47)  260  U. 
S.  660,  63  L.  ed.  1194,  40  Sup.  Ct 
Rep.  10. 


ANNOTATION. 
Power  of  court  to  amend  indictiiMiit 


I.  Introdactory*  1516. 
XL  Amendment  of  forms 

a.  Caption,  1517. 

b.  Name  of  accused,  1520. 
e.  Name  of  third  person : 

1.  Victim  of  homicide,  1525. 

2.  Owner  of  property,  1526. 

3.  Other  injured  person,  1529. 

d.  Date  of  offense,  1531. 

e.  Description  of  offense,  1535. 

f.  Description  of  property,  1536. 

g.  Miscellaneous   defects   of  form, 

1538. 

J.  Introdtioiorif* 

This  annotation,  in  presenting  those 
cases  which  discuss  the  power  of  the 
court  to  amend  indictments,  does  so 
without  regard  to  whether  in  each  in- 
stance the  power  was  exercised  on  the 
court's  initiative  or  on  the  motion  of 
counsel.  But  cases  are  excluded 
wherein  it  was  apparent  that  the  court 
acted  with  the  consent  of  the  grand 
jury;  and  likewise  cases  in  which  a 
discussion  of  the  power  of  amendment 
arose  in  regard  to  a  formal  accusation, 
by  information  preferred  in  a  jurisdic- 
tion possessing  no  grand  jury  system. 

A  century  and  a  half  ago  consider- 
ably over  a  hundred  offenses  were 
punishable  by  death  in  England,  and  a 


III.  Amendment  of  tabstanee: 

a.  Identity  of  injured  person,  1642. 

b.  Time  when  matter  of  substance, 

1543. 
e.  Nature  of  offense,  1545. 

d.  Averment  of  essential  fact,  1548. 

e.  Miscellaneous     defects    of    sub- 

stance, 1552. 
IV.  Doctrine  of  no  amendment,  1555. 
V.  Distinctive  rules: 

a.  Rule  in  Alabama,  1657. 

b.  Rule  in  Hawaii,  1567. 

vigorous  strictness  in  the  framing  of 
indictments  arose  in  the  courts  of  that 
country,  from  the  humane  tendency 
of  the  judges  to  seize  on  any  flaw  in 
the  indictment  when  a  life  might 
thereby  be  saved.  It  was  under  these 
circumstances  that  the  coBimon-law 
doctrine,  denying  any  power  in  the 
court  to  amend  indictments,  gained  its 
force.  But  with  the  abolishment  of 
capital  punishment  for  all  but  a  few 
offenses,  the  occasion  for  the  strict- 
ness of  the  common-law  courts  no 
longer  existed,  and  statutes  were  en- 
acted giving  the  courts  the  power  of 
amendment  as  to  formal  or  technical 
defects  which  did  not  affect  the  sub- 
stance of  the  indictment,  but  which 
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might  have  afforded  a  means  of  escape 
to  many  criminals.  But  the  rule  was 
not  changed  in  respect  to  amendments 
of  substance,  since  to  amend  an  in- 
dictment in  matter  of  substance  would, 
in  effect,  render  it  no  longer  the  find- 
ing of  the  grand  jury,  and  in  the  Unit- 
ed States,  at  least,  the  constitutional 
right  of  an  accused  to  be  tried  only 
on  the  presentment  or  indictment  of  a 
grand  jury  must  be  considered. 

The  present  power  of  the  courts  to 
amend  indictments  in  matters  of  form 
is  generally  based  on  statute,  although 
there  are  a  few  cases  apparently  de- 
cided in  the  absence  of  statute,  which 
have  held  that  the  court  could  amend 
an  indictment  in  respeet  to  its  form. 
But  owing  to  the  relatively  few  cases 
in  this  classification,  and  because  of 
the  uncertainty  of  determining  from 
the  cases  themselves  whether  there 
was  a  statute  existent  at  the  time,  such 
cases  have  been  set  forth  in  conjunc- 
tion with  other  cases  affiiinatively 
showing  the  existence  of  some  statu- 
tory authority. 

II.  Amendment  of  for9n» 
a.  Caption, 

The  caption  of  an  indictment  has 
been  defined  as  that  part  of  the  ac- 
cusation showing  where,  when,  and  by 
what  authority  it  has  been  taken, 
found,  or  executed,  and  is  here  taken 
in  its  broadest  sense.  While  there  is 
some  divergence  of  opinion  as  to 
whether  the  caption  is  in  law  a  part  of 
the  indictment,  it  is  considered  as  such 
for  the  purposes  of  thia  note. 

The  court  may  properly  allow  an 
amendment  to  the  caption  of  an  indict- 
ment, and  it  seems  that  this  authority 
could  be  exercised  at  common  law  as 
well  as  under  statute,  since  the  cap- 
tion has  not  been  considered  as  more 
than  a  formal  statement  of  the  pro- 
ceedings attendant,  oa  the  return  of 
the  accuBation  itself. 

IndiaiML— Moody  v.  State  (1845)  7 
Blackf.  424;  State  v.  Moore  (1849)  1 
Ind.  548. 

Iowa.— State  v.  Pelser  (1917)  182 
Iowa,  1,  leS  N;  W.  600. 

Louisiana.  —  State  v.  Humphries 
(1888)  86  La.  Ann.  966. 


New  Hampshire. — State  v.  Jenkins 
(1887)  64  N.  H.  875,  10  Atl.  699. 

New  Jersey. — State  v.  Jones  (1827) 
9  N.  J.  L.  357,  17  Am.  Dec.  488 ;  State 
v.  Norton  (1850)  23  N.  J.  L.  88;  State 
V.  Society  for  Establishing  Useful 
Mfrs.  (1880)  42  N.  J.  L.  504. 

Pennsylvania.  —  Brown     v.     Com. 

(1875)  78  Pa.  122. 

South  Carolina. — State  v.  Creight 
(1802)  8  S.  C.  L.  (1  Brev.)  169,  2  Am. 
Dec.  666;  State  v.  Williams  (1822)  18 
S.  C.  L.  (2  M*Ck)rd)  301;  Vandyke  v. 
Dare  (1828)  17  S.  C.  L.  (1  Bail.)  66; 
State  V.  Moore  (1886)  24  S.  a  150,  58 
Am.  Rep.  241. 

Texas.— Bosshard  v.  State  (1860)  25 
Tex.  Supp.  207;  James  v.  State  (1875) 
44  Tex.  814;  Mathews  v.  State  (1874) 
44  Tex.  876;  Hauck  v.  State  (1876) 
1    Tex.    App.    857;    Long    v.    State 

(1876)  1  Tex.  App.  466;  Sharp  v.  State 

(1879)  6  Tex.  App.  650;  Banks  v.  State 

(1880)  7  Tex.  App.  591;  Osborne  v. 
State  (1887)  23  Tex.  App.  481,  5  S. 
W.  261,  later  appeal  in  (1887)  24  Tex. 
App.  898,  6  S.  W.  536;  Murphey  v. 
State  (1891)  29  Tex.  App.  607,  16  S. 
W.  417;  Grayson  v.  State  (1896)  35 
Tex.  Grim.  Rep.  629,  84  S.  W.  961; 
Murphy  v.  State  (1896)  86  Tex.  Crim. 
Rep.  24,  85  S.  W.  174;  Reys  v.  State 
(1908)  46  Tex.  Crim.  Rep.  468,  76  S. 
W.  467,  77  S.  W.  218;  Hightower  v. 
State  (1914)  78  Tex.  Crim.  Rep.  258, 
165  S.  W.  184. 

Wisconsin.  —  State  v.  McCar^ 
(1850)  2  Pinn^,  618,  54  Am.  Dec. 
150;  Allen  v.  SUte  (1866)  6  Wis.  329; 
State  V.  Emmett  (1869)  28  Wis.  632. 

England.— Rex  v.  Darley  (1803)  4 
East,  174,  102  Eng.  Reprint,  796. 

In  Iowa,  it  has  been  held  that  the 
caption,  not  being  a  material  part  of 
a^  indictment,  is  the  proper  subject  of 
amendment  by  direction  of  the  court 
under  the  statute  (Code  Supp.  1918, 
§  5289).  State  v.  Pelper  (1917)  182 
Iowa,  1,  168  N.  W.  600. 

In  Indiana,  the  right  of  the  court 
to  authorize  the  amendment  of  the 
caption  of  an  indictment  was  early 
declared  in  Moody  v.  State  (1845)  7 
Blackf.  (Ind.)  424. 

And  so  in  State  v.  Moore  (1849)  1 
Ind.  548,  wherein  an  indictment  read: 
'The    grand    jurors    impaneled    and 
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sworn,  upon  their 

present/'  it  was  held  that  the  state 
was  properly  given  leave  ta  amend  by 
inserting  the  word  "oatb/'  the  court 
characterizing  the  amendment  as  of 
no  consequence. 

In  State  v.  Humphries  (1883)  35 
La.  Ann.  966,  it  was  held  proper  for 
the  court  to  authorize  the  correction 
of  a  clerical  error  in  the  indictment 
as  to  the  date  of  the  term  of  court  at 
which  the  indictment  was  found. 

In  the  early  case  of  State  v.  Jones 
(1827)  9  N.  J.  L.  2,  it  was  held  proper 
for  the  court  to  authorise  aa  amend- 
ment of  the  caption  of  an  indietmttit 
so  at  to  make  it  confona  to  the  facts. 

And  in  State  v.  Norton  (1850)  23 
N.  J.  Im  33,  it  waa  held  that  a  mis- 
nomer of  one  of  the  grand  jurors  in 
the  caption  of  an  indictment  was  a 
mere  clerical  error,  which  was  the 
proper  subject  of  amendment. 

Similarly  in  State  v.  Society  for 
Establiahing  Useful  Manufactures 
(1880)  42  N.  J.  L*  504,  wherein  tdie  de- 
fendant meved  to  quash  an  indictment 
on  the  graund  that  the  captLon  thereof 
stated  that  the  indictment  had  been 
presented  in  "the  year  of  our  Lord  one 
eight  hundred  and  seventy- 
nine,*'  the  court  held  that  the  defect 
might  h%  cured  by  amendment  at  com- 
mon Law,  on  tho  authority  of  State  y. 
Jones   (N.  J.)  supra. 

But  compare  Cruiser  v.  State  (1841) 
18  N.  J.  L.  206,  wherein  the  court 
stated  that  it  had  searched  in  vain  for 
any  authority  to  order  an  amendment 
to  an  indictment  after  a  writ  of  error 
thereto,  though  the  defect  in  the  cap- 
tion and  various  other  miatakea  in 
the  indictment  only  extended  to  the 
form  of  the  charge. 

In  State  v.  Jenkins  (1887)  64  N.  H. 
375,  10  Atl.  699,  it  was  said  that  the 
trial  court  was  clearly  authorized  by 
statute  (Gen.  Laws,  chap.  260,  §  13) 
to  direct  an  amendment  curing  a  de- 
fect in  the  caption  of  an  indictment. 

And  in  Brown  v.  Cool  (1875)  78  Pa. 
122,  wkeiein  the  caption  of  an  indict- 
ment entitled  as  in  the  oyer  and  ter- 
miner was  amended  by  direction  of  the 
court  80  aa  to  be  oititled  as  in  the 
coort  of  quarter  sessions,  this  was  held 
a  proper  amendment,  the  error  being 


a  technical  one  not  prejudicial  to  the 
def.endant. 

In  the  early  case  of  State  v.  Creight 
(1802)  3  S.  C.  L.  (1  Brev.)  169,  2  Am. 
Dec.  656,  it  was  held  that  the  caption 
of  an  indictment  could  be  amended  by 
the  court  by  the  insertion  of  the 
phrase,  ''upon  their  oaths,"  referring 
to  the  method  of  presentment  by  the 
grand  jury. 

And  in  State  v.  Williams  (1822)  13 
&  C  L.  (2  M'Cord)  301,  it  waa  said 
that  the  court  had  the  right  to  amend 
the  caption  of  an  indictment  at  any 
time. 

Likewise,  in  Vandyke  v.  Dare  (1828) 
17  &  C.  L.  (1  Bail.)  66,  it  was  held 
that  the  caption  of  an  indictment 
might  be  amended  at  any  time  by  the 
journaia  of  the  court. 

In  SUte  V.  Moore  (1886)  24  S.  C 
150,  58  Ana.  Bep^  241,  wherein  an  in- 
dictment alleged  the  county  in  which 
the  court  was  holden,  and  then  alleged 
that  ''the  jurors  of  and  for  the  county 

of   aforesaid,"  etc.,  it  was 

held  that  this  was  a  part  of  the  cap- 
tion of  the  indictment  which  might 
be  amended  at  any  time. 

In  Bosshard  v.  State  (1860)  25  Tex. 
Supp.  207,  wherein  an  indictment  for 
gaming  omitted  the  word  "coart*'  after 
the  word  "district,"  shewing  in  what 
court  the  indictment  waa  preaented, 
the  trial  court  permitted  an  amend- 
ment remedying  the  omission,  and  the 
amendment  was  held  proper  as  going 
to  a  defect  which  article  488  of  the 
Cede  ef  Criminal  Procedure  expressly 
treated  as  a  defect  of  form,  which 
class  of  defects  was  amendable  un- 
der article  508. 

And  in  Mathews  v.  State  (1874)  44 
Tex.  876,  where  an  indictment  did  not 
show  on  its  face  that  it  was  found  in 
the  "district  court"  of  the  coun^,  the 
court,  remanding  the  cause  for  the  act 
of  the  court  below  in  overruling  an 
exception  to  the  defect,  said:  '*rhe 
court  does  not  now  perceive  any  good 
reason  why  this  defeet  <tf  form  conld 
not  have  been  amended  by  motion  of 
the  district  attorney.  'When  the  ex- 
ception to  an  indictroent  ia  merely  on 
account  of  form,  the  same  shall  be 
amended,  if  decided  to  be  defective, 
and    the    cause   proceed   upon    aoch 
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amended  indictment.'  FasehaTs  ZKg. 
art.  297T.  This  was  ^ne  in  the  ea^e 
of  Bosshard-  v.  9l{«to  (19S(y)  25  Tex« 
Supp.  210,  which  was  sancticmsd  by 
this  court." 

In  James  v.  State  (1870)  44  Tex. 
814,  a  bill  of  indictment  as  presented 
omitted  the  word  "court,"  where  it 
should  have  appeared  in  order  to  show 
that  the  indictment  was  presented  in 
the  criminal  "court"  of  the  city  of 
Jefferson.  The  omission  wwi  correct- 
ed  under  direction  of  th«  court,  and 
such  amendment  was  heM  proper. 

And  see  Long  v.  State  (1876)  1  Tex. 
App.  466-,  wherein  the  court  said,  by 
way  of  dictum,  that  the  omission  of 
the  word  "court"  in  the  allegatioii  of 
an  indictment  purporting  to  sbnmr  in 
what  court  the  indictment  was  pr«^ 
sented  was  a  defect  of  fom  which 
might  have  been  cured  by  amendment 
in  the  court,  below.  PaBchars  Dig.  art. 
2977. 

In  Hauck  v.  State  (1876)  1  Tex. 
App.  867»  the  court  refused  to  reverse 
a  judgment  of  conviction  because  the 
indictment  did  not  state  the  court  in 
which  it  was  presented,  since  the 
omission  was  "a  mere  matter  of  form, 
and  could  have  been  cured  l^  amend- 
ment if  the  objection  had  been  point- 
ed out  «t  the  proper  time."  Cede  Crim. 
Proc.  art.  489v 

In  Sharp  v.  State  (1879)  6  Tck.  Appr. 
650,  the  cottrt  allewed  an  amendment 
correeting  an  allegation  in  the  oaptioit 
of  an  in(Hctment  that  described  tlie 
meeting  of  the  court  as  in  the  ye«r 
"one  tho«isanck,  eiii^teen  hundred  aad 
seventy-six,"  so  as  to  read  "one  thou- 
sand, eight  hundred  and  seventy-aix," 
and  this  was  held  proper,  the  court 
saying:  "By  art  608  it  would  seem 
that  an  indictment  may  be  amended, 
so  far  as  form  is  concerned,  whether 
exception  had  been  taken  to  it  or  not. 
The  article  is:  'When  the  exception 
to  an  indictment  or  information  is 
merely  on  account  of  form,  the  same 
shall  be  amended,  if  decided  to  be  de- 
fec^ve,  and  the  cause  proceed  upon 
such  amended  indictment  or  informa- 
tion/ The  amendment  was  one  of  form 
merely,  and  the  court  did  not  err  in 
permitting  the  amendment." 

Where  an  indictment  as  originally 


drawn  did  not,  on  its  face,  show  the 
court  or  term  to  wftich  it  was  pre- 
sented, it  WHS  held  thsA  thf  Aefeet  was 
one  of  fbrm  only,  and  properly  amend- 
ed under  direction  of  the  court.  Banks 
v.  State  (1880)  7  Tex.  App.  691. 

Where  the  court  permitted  the 
amendment  of  the  caption  of  an  in- 
dictment by  substituting  "fourth  Mon- 
day" for  the  words  "first  Monday,"  as 
to  the  time  at  which  the  term  of  court 
was  being  held  when  the  indictment 
was  found,  the  amendment  was  held 
proper  under  the  authority  of  the  stat- 
ute. Code  Crim.  Proc.  airts.  649,  660; 
Osborne  v.  State  (189T)  28  Tex.  App. 
431,  6  S.  W.  261,  later  appeal  in  (1867) 
24  Tes.  App.  898,  6  S.  W.  639^. 

And  wtfere  an  indictment  was  dc^ 
fective  since  not  showing  that  it  was 
presented  in  the  cRstrict  court  of  the 
county  where  the  grand'  jury  was  in 
session,  the  court  held  that  the  defect, 
lieing  one  of  form,  was  a  proper  sub^ 
ject  fbr-  amencfinent.  Murphey  v. 
State  (1891)  29  Tex.  App.  607,  16  9. 
W.  417. 

Likewise,  in  Ora^rson  v.  State  (18M) 
35  Tex.  Crim.  nep.  629,  34  S.  W.  9©1, 
it  was  held  that  an  allegation  in  an 
indictment  as  to  the  tertft  at  which 
the  grand  jury  was  organized  was  sur- 
plusage which  might  be  armended  by 
the  court  at  any  time. 

And  in  Muri^y  r.  State  (I8M)  36 
Tex.  Crim.  Rep.  24v  86  S.  W.  174, 
wherein  the  court  allowed  an  amend- 
ment to  an  indictment  by  inserting 
the  word  "October,"  to  show  the  date 
of  the  organization  of  the  gorond  jury 
which  found  the  indictment,  it  was 
hedd  that,  the  entry  od  date  being 
merely  formal,  the  allowance  of  the 
amendment  constituted  no  error. 

It  was  held  in  Keys  v.  State  (1908) 
46  Tex.  Crim.  Rep.  463,  76  S.  W.  467, 
77  S.  W.  213,  that  an  indictment 
which  showed  that  it  was  presented 
at  the  August  term  of  the  district 
court  was  property  amended  by  direc- 
tion of  the  court,  to  show  its  presenta* 
tion  at  the  July  term  of  the  district 
court. 

Likewise,  where  the  court  permitted 
the  district  attorney  to  amend  an  in- 
dictment by  inserting  the  date  of  the 
term  of  court  at  which  the  grand  jury 
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was  organized,  it  was  held  that  the 
court  committed  no  error,  the  amend- 
ment being  surplusage  and  a  mere 
matter  of  form,  authorized  by  Code 
Crim.  Proc.  arts.  598,  599.  Hightower 
V.  State  (1914)  73  Tex.  Crim.  Rep. 
258,  165  S.  W.  184. 

In  State  v.  McCarly  (1850)  2  Pin- 
ney  (Wis.)  518,  54  Am.  Dec.  150,  the 
court  held  that  it  was  not  error  to  al- 
low amendments  to  the  caption  of  an 
indictment  by  inserting  therein  a  de- 
scription of  the  term  of  the  court  at 
which  the  indictment  was  presented, 
and  further  describing  the  grand 
jurors,  since  the  indictment  was  in 
all  respects  good  before  the  amend- 
ments were  allowed,  and  their  allow- 
aBce  did  not  prejudice  the  defendant. 

In  Allen  v.  SUte  (1856)  5  Wia.  329, 
wherein  the  circuit  court  permitted 
the  caption  of  an  indictment  to  be 
amended  by  the  records  of  the  court 
so  as  to  show  that  the  day  of  the 
actual  presentment  of  the  same  into 
court  by  the  grand  jury  was  on  a  later 
date  than  that  on  which  the  offense 
therein  charged  was  alleged  to  have 
been  committed,  the  court  held  that 
the  amendment  was  properly  allowed. 

And  in  State  v.  Emmett  (1869)  23 
Wig.  682,  the  eourt  sUted  that  the 
caption  of  an  indictment  was  merely 
a  formal  statement  of  the  proceedings 
describing  the  court  before  which  the 
indictisent  was  found,  and  as  such 
migkt  be  amended  to  conform  to  the 
i^ecords  of  the  tenn. 

And  see  the  early  English  case  of 
Rex  y.  Darley  (1808)  4  East,  174,  102 
Eng.  Reprini^  796,  wherein  it  was  held 
that  the  court  might  authorize  an 
amendment  to  the  caption  of  an  in^ 
dictment  by  inserting  therein  the 
time  when,  and  the  court  where,  the 
indictment  was  found,  and  the  names 
of  the  grand  jurors  presenting  it. 

b.  Natne  of  iiccused. 

Under  a  statute  permitting  amend- 
ment in  matter  of  form,  it  is  generally 
held  that  the  court  may  allow  an 
amendment  to  an  indictment  in  cor- 
rection of  a  misnomer  therein  as  to 
the  name  of  the  accused,  where  no 
change  of  identity  is  involved,  the  de- 
fect being  one  of  form  only.  Compare 
III.  a,  infra. 


Cttlifomia.  —  People  v.  Carroll 
(1919)  —  CaL  App.  — ,  180  Pac.  49. 

Florida.— Burroughs  v.  State  (1880) 
17  Fla.  648. 

Kentucky. — Louis  v.  Com.  (1894)  16 
Ky.  L.  Rep.  284;  International  Har- 
vester Co.  V.  Com.  (1907)  124  Ey.  543,. 
99  S.  W.  637;  Russellville  Home 
Teleph.  Ck>.  v.  Ck>m.  (1908)  33  Ky.  U. 
Rep.  132,  109  S.  W.  340;  Com.  v.  Jen- 
kins (1903)  116  Ky.  62,  72  S.  W.  363. 

T^wiiBJana,  —  State  v.  Matthews 
(1903)  111  La.  962,  36  So.  48;  State 
V.  Grimms  (1918)  143  La.  4£1,  78  So. 
661. 

MiMteiwL— Wood  v.  State  (1887) 
64  Miss.  761,  2  So.  247;  Orr  v.  State 
(1902)  81  Miss.  130,  32  So.  998;  Smith 
V.  State  (1913)  108  Miss.  356,  60  So. 
3S0. 

MiflBoni.— State  v.  Schricker  (1860) 
29  Mo.  266. 

Nevada.— Re  Hlronymous  (1915)  88 
Nev.  194,  147  Pac.  453. 

New  Jersey. — State,  Hubbard,  Pros- 
ecutor, V.  State  (1898)  62  N.  J.  L.  628, 
43  Atl.  699. 

Ohio.— Lasure  v.  State  (1869)  19 
Ohio  St.  48. 

Texas. — State  v.  Manning  (1855) 
14  Tex.  402 ;  Morris  v.  State  (1878)  4 
Tex.  App.  589;  Sinclair  v.  State 
(1895)  34  Tex.  Crim.  Rep.  458,  80  S. 
W.  1070;  Colter  v.  State  (1899)  41 
Tex.  Crfm.  Rep.  78,  51  S.  W.  946;  Clark 
v.  State  (190S)  46  Tex.  Crim.  R^.  456, 
76  S.  W.  678;  Popinaw  v.  State  (1908) 
52  Tex.  Crim.  Rep.  409,  107  S.  W.  360; 
Woods  V.  State  (1912)  67  Tex.  Crim. 
Rep.  569, 150  S.  W.  688;  Peters  v.  State 
(1913)  69  Tex.  Crim.  Rep.  408,  154  S. 
W.  668;  Thompson  v.  State  (1913)  72 
Tex.  Crim.  Rep.  6,  160  S.  W.  685; 
Carter  v.  State  (1916)  78  Tex.  Crim. 
Rep.  240,  181  S.  W.  478;  Rios  v.  State 
(1916)  79  Tex.  Crim.  Rep.  89,  183  S. 
W.  151;  Roberts  v.  State  (1918)  — 
Tex.  Civ.  App.  — ,  201  S.  W.  998. 

Vermont— State  v.  Arnold  (1878) 
50  Vt.  73L 

Virginia.— Shiflett  v.  Ck)m.  (1894) 
90  Va.  386,  18  S.  £.  838. 

West  Virginia.— State  v.  Strayer 
(1906)  58  W.  Va.  676,  62  S.  E.  862. 

England.^Reg.  v.  Orchard  (1838) 
8  Car.  &  P.  565. 

In  People  v.  Carroll   (CaL)  supra. 


ANNO.— INDICTMENT— AMENDMENT. 


1521 


the  court  pexmitted  the  amendment  of 
an  indictment  by  striking  oat  the  name 
of  a  third  person  appearing  therein, 
and  inserting  of  the  name  of  the  d^ 
fendant.  The  amendment  was  appar- 
ently but  the  correction  of  a  typo*> 
graphical  error,  and  waa  held  to  be 
clearly  authorized  by  §  1008  of  the 
Penal  Code,  which  provides  that  an 
indictment  may  be  amended  in  the 
discretion  of  the  court  at  any  time 
after  the  defendant  has  pleaded,  where 
it  can  be  done  without  prejudicing  his 
substantial  rights  and  without  chang- 
ing the  offense  charged. 

In  Burroughs  v.  State  (Fbu)  supra,, 
an  indictment  was  amended  with  the 
court's  permission  by  striking  out  an 
erroneous  middle  initial  of  the  de- 
fendant's name  after  his  plea  in  abate- 
ment specifying  the  misnomer.  On 
appeal,  this  was  held  a  proper  amend- 
ment under  an  act  (Laws  1861,  chap. 
1107,  §  8)  providing  substantially 
that  at  any  time  it  shall  appear  on  the 
application  of  the  accused  that  there 
is  a  defect  in  the  form  of  the  indict- 
ment which  may  expose  him  to  a  new 
indictment,  it  shall  be  the  duty  of  the 
court  to  obviate  the  objection. 

In  International  Harvester  Go.  v. 
Com.  (1907)  124  Ky.  543,  99  S.  W.  637, 
where  an  indictment  returned  against 
the  ''International  Harvester  Machine 
Company"  was,  by  order  of  the  court, 
corrected  by  an  entry  of  record,  set- 
ting out  the  true  corporate  name  of 
the  defendant  as  the  ^International 
Harvester  Company  of  America,"  this 
waa  held  a  proper  change  under  the 
authoritgr  of  §  125  of  the  Criminal 
Code. 

In  Russellville  Home  Teleph.  Co.  v. 
Com.  (1908)  83  Ky.  L.  Rep.  132,  109 
S.  W.  340,  an  indictment  having  been 
brought  against  the  Home  Telephone 
Company,  the  trial  court  allowed  an 
order  entered  of  record,  changing  the 
name  of  the  defendant  to  the  Russell- 
ville Home  Telephone  Company,  which 
was  its  true  corporate  name.  Objec- 
tion was  made  to  this  change,  but  the 
court  held  that  it  was  authorised  by 
a  statute  (Crim.  Code,  §  125)  which 
provided  as.  follows:  "An  error  as 
to  the  name  of  the  defendant  shall  not 
vitiate  the  indictment,  nor  proceed- 
7  A.L.It.--96. 


ings  thereon,  and  if  his  true  name  be 
discovered  at  any  time  before  execu- 
tion, an  entry  shall  be  made  on  the 
record  of  the  court  of  his  true  name, 
referring  to  the  fact  of  his  being  in- 
dicted by  the  name  mentioned  in  the 
indictment,  and  the  subsequent  pro- 
ceedings shall  be  in  the  true  name." 

In  Louis  V.  Com.  (1894)  16  Ky.  L. 
Rep.  284,  it  was  held  that  the  defend- 
ant could  not  complain  of  the  action 
of  the  court  in  sustaining  a  motion  of 
the  commonwealth's  attorney  that  the 
description  of  the  defendant  in  the 
indictment  as  "S.  J.  Lewis"  should  be 
corrected  by  an  entry  on  the  record, 
and  the  prosecution  continued  as 
against  "Jo.  Lewis." 

And  in  Com.  v.  Jenkins  (1903)  115 
Ky.  62,  72  S.  W.  863,  it  was  held  proper 
for  the  trial  court  to  correct  a  mis- 
take in  an  indictment  as  to  the  de- 
fendant's name,  by  changing  the  style 
of  the  prosecution  from  "Albert  Jen- 
kins" to  "Jeff  Jenkins,"  since  it  must 
be  presumed  that  the  grand  jury  in- 
tended to  indict  the  Jenkins  guilty  of 
the  crime  named  in  the  indictment, 
and  such  change  was  expressly  au- 
thorized by  statute.    Crim.  Code,  §  125. 

Under  §  1047  of  the  Revised  Statutes 
of  Louisiana,  it  is  proper  for  the  court 
to  order  the  amendment  of  an  indict- 
ment by  an  insertion  of  the  Christian 
name  of  the  accused.  State  v.  Mat- 
thews (19aS)  111  La.  962,  36  So.  48. 

In  State  v.  Grimms  (1918)  143  La. 
421,  78  So.  661,  a  prosecution  for  mur- 
der, the  trial  court  allowed  an  amend- 
ment to  the  indictment  changing  the 
name  of  the  person  accused  from  Ed- 
die Graham  to  Eddie  Grimms.  The 
accused  did  not  contend  that  any 
change  was  made  thereby  with  refer- 
ence to  the  identity  of  the  person 
accused,  and  the  court  held  that  the 
amendment,  being  one  as  to  name  only, 
was  proper  (Rev.  Stat.  §  1047). 

See,  in  this  connection,  the  early 
case  of  Com.  v.  Phillipsburg  (1813) 
10  Mass.  78,  wherein,  the  attorney  gen- 
eral having  moved  for  an  amendment 
to  an  indictment  against  the  town  of 
Phillipsburg  by  changing  the  name 
of  the  defendant  to  Hollis  in  accord- 
ance with  an  alteration  made  by  the 
legislature,  the  court  held  that  in  the 
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absenee  of  statute  it  could  not  au- 
thorize the  chancre,  although  it  plain- 
ly was  an  immaterial  defect. 

And  compare  Hammond  ▼.  State 
(1858)  14  Md.  136.  The  dcffendant 
herein  had  been  indicted  as  a  "free 
nesrress''  for  obtaining  foods  under 
false  pretenses.  At  the  trial  it  ap- 
peared that  she  was  a  slave,  and  the 
court  directed  an  amendment  to  the 
indictment,  describing  the  defendant 
as  "'the  negro  slave  of  Philip  Ham- 
mon."  The  defendant  excepted  to  the 
allowance  of  the  amendment  which 
the  prosecutor  sought  to  justify  under 
the  Act  of  1862,  chapter  176^  which 
authorized  an  amendm^it  as  to  the 
name  of  the  accused  when  the  mis- 
nomer was  pleaded.  The  court  held 
that  the  case  was  not  within  the  pur- 
view of  the  statute,  since  the  amend- 
ment was  as  to  the  degree  or  condi- 
tion of  the  party  charged.  But,  the 
amendment  being  surplusage,  the 
judgment  below  was  affirmed. 

Where  the  accused  pleaded  a  mis- 
nomer in  one  count  of  an  indictment 
which  designated  him  as  Charles  Dil- 
lard,  instead  of  by  his  correct  name 
as  Charles  Orr,  it  was  held  proper  for 
the  court  to  grant  an  amendment  cor- 
recting the  error,  under  the  authority 
of  §  1436  of  the  Code  of  1892.  Orr  v. 
State  (ld02)  81  Miss.  130,  32  So.  998. 

And  see  Wood  v.  State  (1887)  64 
Miaa.  761,  2  So.  247,  therein  the  court 
stated  that,  under  the  provisions  of 
§  8081  of  the  Code  of  1880,  the  trial 
court  could  have  ordered  an  amend* 
ment  of  an  indictment  to  conform  the 
Christian  name  of  the  accused  therein 
to  the  evidence  of  such  name  on  the 
trial,  had  the  trial  court  considered 
the  variance  not  material  to  the  merits 
of  the  case.  And  in  view  of  this 
amendatory  authority,  it  was  held 
that,  since  the  defendant  had  failed 
to  object  to  the  variance  in  the  court 
below,  it  would  not  be  a  ground  for 
reversal  here. 

It  was  held  in  Smith  v.  State  (1913) 
108  Mkm.  36^,  60  So.  380,  that  the 
court,  under  the  authority  of  S  1508, 
Code  of  1906,  might  direct  an  amend- 
ment to  an  indictment,  correcting  a 
misnomer  therein  as  to  the  Christian 
name  of  the  accused. 


Compare  McGuire  v.  State  (1857) 
36  MisB.  366,  72  Am.  Dec.  124,  wherein 
it  was  held  that  the  court  had  no 
power  to  authorize  an  amenchnent  to 
an  inActment,  correcting  a  misnomer 
therein  as  to  the  Christian  name  of  the 
accused,  without  the  concurrence  of 
the  grand  jury.  This  case  arose  previ- 
ous to  the  adopticm  of  the  Revised 
Code  of  1857,  permitting  such  amend- 
ments. 

In  Missouri,  it  has  been  provided  by 
statute  (Rev.  Code  1855,  art.  4,  §  25) 
as  follows:  ''If  a  defendant  be  in- 
dicted by  a  wrong  name,  unless  he 
declare  his  true  name  before  plead- 
ing, he  shall  be  proceeded  against  by 
the  name  in  the  indietment.  If  he 
allege  that  another  name  is  his  true 
name,  it  must  be  entered  on  the  min- 
utes of  the  court;  and  after  such  en- 
try, the  trial  and  all  other  proceed- 
ings on  the  indictment  shail  be  had 
against  him  by  that  naane,  referring 
also  to  the  name  by  wWch  be  is  in- 
dicted, in  the  same  manner  in  all  re- 
spects, and  with  the  same  conse- 
quences, as  if  he  had  been  indicted 
by  his  true  name.'*  Under  the  author- 
ity of  this  provision  it  has  been  held 
proper  for  the  court  to  enter  the  name 
of  an  accused  on  the  minutes  of  the 
court  as  William  Schricker,  and  to 
proceed  against  him  hf  that  name, 
thus  in  effect  amendins  the  indict- 
ment which  had  been  returned  against 
him  under  the  naane  of  WiUlom  Shuck- 
er.  State  v.  Schricker  (1860)  29  Me. 
265. 

In  Re  Hironymous  (1915)  38  Nev. 
194,  147  Pac.  458,  the  court  e^iressed 
the  opinion  that  the  omission  to  insert 
the  name  of  the  defendant  in  a  blank 
space  in  the  indietment,  where  such 
omission  evident^  arose  through  in- 
advertence, was  a  defect  in  form  only, 
which  might  have  been  remedied  by 
the  trial  court  under  the  provision  of 
the  statute  permitting  amendhients. 
Rev.  Laws,  §  7060. 

In  State,  Hub^rd,  Pn>eecutor,  v. 
State  (189B)  62  N.  J.  L.  628,  43  Atl. 
699,  wherein  a  misnomer  appeared  in 
an  indictment  as  to  tile  name  of  the 
defendant,  it  was  held  that  the  in- 
dictment should  not  be  abated,  on  mo- 
tion, for  such  misnomer,  since  under 
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the  statvto  (Gen.  atat.  i>.  1128,  §  41) 
the  comt  we*  aatkorizeil  te  anend  the 
indieteent  so  ae  ta  cure  ttich  a  delect. 

In  Laeure  v.  State  (1868)  1»  Qhao 
St.  43»  the  def eB«lant  pleaded  in  abate- 
ment that  his  naofte  waa  net  Henry 
Lasure  as  it  appeared  im  the  indict- 
ment»  but  William  H.  Lasuire,  and  in 
correction  of  the  mienomer,  the  court 
entered  his  true. name  on  the  minutes 
of  the  court,  the  prosecution  proceed- 
ing on  the  indictment,  but  under 
the  corrected  name.  The  defendant 
claimed  that  this  action  of  the  court 
was  in  contravention  of  the  constitu- 
tional guaranty  that  no  person  shall 
be  h^d  to  answer  for  a  caiTital  or  in- 
famous crhne  unless  on  presentment 
or  >nd!«tmeRt  of  a  grand  jury;  but  he 
did  net  deny  that  he  was  the  person 
accaeed  in  the  indietment,  and  the 
court  stated  that,  a  name  not  beiny  of 
the  substance  of  an  indietmenft,  it 
could  find  no  error  in  the  action  of  tlae 
trial  court* 

In  Slate  ▼.  Manmag  (1866)  14  Tex. 
402,  it  was  held  that,  on  a  plea  i» 
abatemeal;  setting  forth  a  oiisnomer 
in  an  indtetmeAt  ae  to  the  middle 
initiai  af  the  accused^  the  court  sheuld 
have  aHowedi  an  amendment  in  correc- 
tion ttereetf  under  the  aethovily  of 
the  Act  ef  February  9^  1864. 

In  Menrift  v.  State  (1878)  4  Tex. 
App.  689»  it  was  held  proper  under  the 
authority  of  article  469  «f  the  GiMie 
of  CrimiBal  Procedure,  for  the  court 
to  direct  an  amendn^nt  te  an  indict- 
ment by  inserting  therein  the  names 
of  the  defendants  as  stated  in  their 
plea  in  abatement,  in  place  of  the 
names  originally  set  out  in  the  indict- 
ment. 

And  where  the  accused  appeared  on 
the  first  day  of  trial  and  urged  that 
his  true  name  was  not  set  forth  in  the 
indictment,  it  was  held  proper  for  the 
court  to  direct  an  amendment  to 
the  indictment  by  inserting  therein 
the  true  name  of  the  defendant  as  sug- 
gested by  himself,  since  such  amend- 
ment was  expreeely  authorized  by  the 
Penal  Code.  Sinclair  v.  State  (1896) 
84  TttCi  Crim.  Bep.  468,  88  S.  W.  IWO. 

In  Colter  v.  State  (1889')  41  Tex^ 
Grim.  Rep.  78,  51  S.  W.  946,  the  trial 
court  allowed  an  amendment  to  an  in- 


dictmenl,  chaaging  the  Christian  name 
oi  the  accueed  tbtreftn  from  "Isaiah" 
to  "Irnl  V  in  aeeevdance  wtOi  the  sug- 
ieatkin  of  the  accused.  TIm  aeeused 
later  rsqoeated  an  instruetiott  to  the 
jury  to  acquit  on  tile  ground  tiiat  the 
court  had  authority  to  make  tiie  above 
change  only  in  the  formal  perlBion  of 
the  indictment,  and  not  iit  the  charg- 
ing portion  thereof,  b«4  this  court  held 
that  the  change  waS'  properly  author- 
ised wherever  the  variance  occurred, 
under  the  inrovision  of  article  640, 
Code  of  Criminal  Procedure. 

In  Clark  v.  State  (1988)  48  Tex. 
Crim.  Rep.  466,  76  S.  W.  678,  an  in- 
cKctment  was  amended  on  tiie  sugges- 
tien  of  the  defendant,  by  changing  hii^ 
najne  ^evoin  from  **I.  C.  Cleffk''  to 
''J^epb  Clarh,"  and  this  wao  held  to 
be  proper  practice  »Miough  thr  jury 
was  not  resworn  a#ter  tho  aiflendment, 
the  middle  initial  being  an  immaterial 
matter,  and  the  proper  su4iiject  el 
ameiidmeDt.  Code  Crim.  Proc.  art. 
6d8. 

Where  a  ilsfendant  moved  h»  ipiash 
an  indietnent  on  the  gronnd  that  it 
alleged  his  name  as  "J.  W.  Wood," 
when  his  true  name  weo  "J^  W. 
Woods,"  it  was  held  that  the  court 
properly  directed  that  the  record  be 
chamsied  in  thte  respect,  under  the  ex- 
press provisions  of  the  statute.  Code 
Crim.  Proc.  1911,  art.  660*  Woods  v. 
State  (1912)  67  Tex.  Crim.  Rep.  669, 
160  S.  W.  688. 

Similarly,  in  Peters  v.  State  (1918) 
69  Tex.  Crim.  Rep.  403,  164  S.  W.  663, 
wherein  the  defendant,  who  had  been 
indicted  under  the  name  of  "Pierce," 
suggested  that  his  name  was  "Peters," 
it  was  held  proper  for  the  court  to 
order  an  amendment  in  correction  of 
the  name. 

In  Thompson  v.  State  (1918)  72  Tex. 
Crim.  Rep.  6,  160  S.  W.  686,  the  de- 
fendant suggested,  after  the  reading 
of  the  indictment  to  the  jury,  that  his 
name  was  not  correctly  set  forth  there- 
in, whereupon  ttie  court  directed  an 
amendment  in  correction  of  the  mis- 
nomer, and  this  was  held  proper. 

And  in  Carter  v.  State  (1916)  78 
Tex.  Crim.  Rep.  290,  181  9.  W.  473, 
wherein  tho  defendant  objected  to  be« 
ing  indicted  and  tried  under  an  er- 
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roneous  appellation,  aad  the  court 
directed  an  amendment  to  the  indict* 
ment  curing  the  mlBnomer,  it  was  held 
that  the  action  of  the  court  waa  airiei- 
ly  in  accordance  with  the  statute. 
Code  Crim.  Proc.  arts.  456,  569^61. 

And  the  action  of  the  court  in  di- 
recting an  amendment  to  an  indict- 
ment in  correction  of  a  misnomer 
therein  as  to  the  surname  of  the  de- 
fendant, on  his  plea  in  abatement  set- 
ting out  the  error,  was  held  proper  in 
Rios  V.  State  (1916)  79  Tes.  Crim. 
Rep.  89,  188  S.  W.  151,  under  the  pro- 
visions of  the  statute  (Code  Crim. 
Proc.  art.  560). 

In  Roberts  v.  State  (1918)  —  Tex. 
Crim.  Rep.  — ,  201  S.  W.  998,  it  was 
held  that  the  defendant  had  a  right 
to  have  an  amendment  directed  in  cor- 
rection of  a  misnomer  in  the  indict- 
ment as  to  his  name. 

And  see  Popinaw  v.  State  (1908)  52 
Tex.  Crim.  R^.  409,  107  S.  W.  860, 
wherein  it  was  held  that  the  statute 
authorizing  the  amendment  of  an  in- 
dictment by  the  correction  of  a  mis- 
nomer therein  as  to  the  defendant's 
name  was  mandatory,  and  the  failure 
of  the  court  to  comply  with  the  de«; 
fondant's  suggestion  as  to  the  mis- 
nomer was  reversible  error. 

In  State  v.  Arnold  (1878)  60  Vt  781, 
it  was  held  that  an  amendment  to  an 
indictment  for  adultery  by  inserting, 
after  the  description  of  the  accused 
as  "Roxcena  Whitney,"  the  words 
''otherwise  called  Rosa  Whitney," 
could  only  be  regarded  as  a  formal 
alteration,  and  was  properly  allowed, 
although  not  within  the  provision  of 
§  1,  No.  6,  Acts  of  1870,  permitting 
amendments  in  the  correction  of  "for- 
mal defects  apparent  on  the  face  of 
the  indictment."  The  court  said :  "It 
is  obvious,  without  illustration,  that  a 
defect  that  does  not  affect  the  merits 
of  the  case,  or  the  evidence  necessary 
to  be  given  to  maintain  the  indict- 
ment, as  is  true  in  the  case  before  us, 
can  be  regarded  as  only  formaL'' 

In  Shiflett  v.  Com.  (1894)  90  Va. 
386,  18  S.  E.  888,  wherein  the  court 
ordered  the  amenchnent  of  an  indict- 
ment by  striking  out  the  name  of  Scott 
Crawford,  and  inserting  in  lieu  there- 


of the  name  of  Scott  ChitMt,  alias 
Scott  Crawford,  it  was  held  Oat  such 
amendment  was  proper  under  the  au- 
thority of  §  8999  of  the  Ck>de,  provid- 
ing that  "the  court  may,  in  case  of  a 
misnomer  appearing  before  or  in  the 
course  of  a  trial,  forthwith  cause  the 
indictment  or  accusation  to  be  amend- 
ed according  to  the  fact." 

But  compare  Cool  v.  Buzzard  (1848) 
5  Gratt.  (Va.)  694,  wherein  the  attor- 
ney for  the  commonwealth  moved  for 
leave  to  amend  an  indictment  by  strik- 
ing out  the  name  of  Benjamin  (Collins, 
and  inserting  in  lieu  thereof  the  name 
of  Peter  Buzzard,  and  the  trial  court, 
with  the  consent  of  Peter  Buzzard, 
referred  the  question  of  its  right  to  so 
amend,  to  this  courts  which  held  that 
the  amendment  was  not  authorised  by 
chiH>.  20  of  the  Act  of  March  14,  1848, 
relative   to   proceedings   in   criminal 


And  see  Bradshaw  v.  Ck>m.  (1860) 
16  Gratt.  (Ya.)  607,  86  Am.  Dec.  722, 
wherein  the  dictum  was  expressed  that 
an  indictment  "cannot  be  changed  or 
altered  in  ^e  slightest  degree,  by  any 
power,  after  it  has  been  returned  into 
court  and  the  grand  jury  is  dis- 
charged. The  Statutes  of  Jeofails 
which,  in  general  terms,  authorize 
corrections  and  amendments  in  proc- 
ees  and  pleadings,  have  never  been 
held  to  apply  to  indictments." 

In  State  v.  Strayer  (1906)  58  W.  Va. 
676,  52  S.  E.  862,  wherein  the  trial 
court  permitted  an  indictment  to  be 
amended  so  as  to  state  the  true  name 
of  the  defendant,  it  was  held  that  such 
amendments  were  proper  under  the 
statute  (Ck>de  1899,  chap.  158,  {  10), 
authorizing  the  court,  in  the  case  of 
a  misnomer  appearing,  to  forthwith 
direct  an  amendment  to  the  indictment 
in  accord  with  the  fact. 

Under  the  auth<Hity  of  the  early 
English  statute  (7  Geo.  IV.  chap.  64, 
§  19),  it  was  held  proper  in  Reg.  v. 
Orchard  (1888)  8  Car.  A  P.  (Eng.) 
565,  for  the  court  to  direct  an  amend- 
ment to  an  indictment,  changing  the 
description  of  the  defendant  as  "the 
wife  of  John  Orchard"  so  as  to  read 
"the  widow  of  John  Orchard." 
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0*  Name  of  third  person. 
*  1,  VieUm  of  hotnieide. 

Under  statutory  authority  to  amend 
in  matter  of  form,  it  is  held  that  the 
court  may  properly  allow  the  amend- 
ment of  an  indictment  in  correction  of 
a  misnomer  as  to  the  name  of  the  vic- 
tim of  a  homicide,  such  error  being 
considered  a  defect  in  form  only.  Dis- 
tinction is  to  be  made  between  a 
change  in  the  name  and  a  change  in 
the  identity  of  the  victim,  the  latter 
being  a  matter  of  substance,  and  not 
the  subject  of  amendment.  See  III.  a, 
infra.  State  v.  Peterson  (1889)  41  La« 
Ann.  85,  6  So.  527;  State  v.  Lee  (1911; 
127  La.  1077,  54  So.  356;  State  v. 
Grimms  (1918)  148  La.  421,  78  So. 
661;  Miller  v.  State  (1890)  68  Miss. 
221,  8  So.  273;  Wilkinson  v.  State 
(1900)  77  Miss.  705,  27  So.  639;  Thur- 
mond  V.  State  (1908)  94  Miss.  1,  47 
So.  434;  State  v.  Tolla  (1905)  72  N. 
J.  L.  515,  3  L.R.A.(N.S.)  523,  62  Atl. 
675. 

In  State  v.  Peterson  (1889)  41  La. 
Ann.  85,  6  So.  527,  it  was  held  that  the 
court  properly  directed  the  amend- 
ment of  an  indictment  for  murder  by 
a  correction  of  the  Christian  name  of 
the  deceased,  under  the  authority  of 
the  statute  (Rev.  Stat.  §  1047). 

And  in  State  v.  Lee  (1911)  127  La. 
1077,  54  So.  356,  wherein  it  appeared 
that  before  trial  the  court  had  per- 
mitted an  amendment  to  an  indictment 
for  murder  by  changing  the  name  of 
the  person  alleged  to  have  been  killed 
from  John  Williams  to  James  Wil- 
liams, it  was  held  that  such  amend- 
ment was  expressly  authorized  by  stat- 
ute (Rev.  Stat.  §  1047)., 

In  State  v.  Grimms  (1918)  143  La. 
421,  78  So.  661,  a  prosecution  for  mur- 
der, the  trial  court  allowed  an  amend- 
ment to  the  indictment,  changing  the 
name  of  the  alleged  victim  of  the 
homicide  from  that  of  Jake  Graham 
to  that  of  Jacob  Grirnms.  The  accused 
did  not  claim  that  any  change  was 
made  with  reference  to  the  identity  of 
the  victim,  and  the  court  held  that  the 
amendment,  being  as  to  name  only, 
was  properly  allowed  under  the  au- 
thority of  statute  (Rev  Stat.  §  1047). 

The  court  distinguished  this  hold- 
ing from  that  in   State  v.   Morgan 


(1888)  85  La.  Ann.  1189  (see  m.  a, 
infra),  since  in  the  latter  case  the 
change  was  one  of  identity,  and  not 
alone  as  to  name.  The  statement 
theroin  that  §  1047  of  the  Revised 
Statutes  "<Hily  authorized  such  a 
change  in  an  indictment  as  to  names 
as  would  correct  formal  errors  or  mis- 
descriptions in  names  attempted  or  in- 
tended to  be  set  forth  properly  there- 
in, and  not  to  make  radical  and  ma- 
terial changes  as  .to  persons  or  things 
pertaining  to  the  substance  of  the  in- 
dictment, and  by  which  the  defendant 
might  be  prejudiced,''  applies  equally 
to  both  cases. 

In  Miller  v.  State  (1890)  68  Miss. 
221,  8  So.  278,  the  direction  of  the 
trial  court  that  an  indictment  for  mur- 
der be  amended  so  that  the  Christian 
name  of  the  deceased,  as  it  appeared 
therein,  should  conform  to  his  real 
name  as  disclosed  on  the  trial,  was 
held  proper. 

Section  1485  of  the  Mississippi  Code 
of  1892  provided  for  the  amendment 
of  indictments  to  remedy  variances  in 
the  names  or  descriptions  of  any  per- 
sons alleged  therein  to  have  been  dam- 
aged as  the  result  of  the  crime  of  the 
person  indicted,  and  under  the  au- 
thority of  this  statute  it  was  held  in 
Wilkinson  v.  State  (1900)  77  Miss. 
705,  27  So.  689,  that  the  court  could 
properly  have  directed  an  amendment 
to  an  indictment  for  infanticide,  which 
would  have  given  the  names  of  the 
parties  slain,  in  amplification  of  the 
allegation  in  the  indictment  that  the 
defendant  had  murdered  'irwo  certain 
human  beings,  the  same  being  then 
and  •there  her  infant  children.^' 

And  it  was  held  proper,  under  the 
authority  of  f  1608  of  the  Code  of 
1906,  for  the  court  to  authorise  an 
amendment  to  an  indictment  for  mur- 
der, which  changed  the  designation  of 
the  decedent  therein  from  that  of 
"Will  Johnson"  to  that  of  "Convict 
No.  12.''  Thurmond  v.  State  (1908)  94 
Miss.  1,  47  So.  484. 

In  State  v.  Tolla  (1905)  72  N.  J.  L. 
515,  8  L.R.A.(N.S.)  528»  62  Atl.  675,  a 
variance  arose  between  the  allegation 
of  an  indictment  for  murder  and  the 
evidence  as  to  the  Christian  name  of 
the    decedent^    which    variance    was 
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cured  by  an  amendment  under  direc- 
tion of  the  court.  This  was  lield  pvop- 
er  under  tlie  authority  of  §  84  of  the 
Criminal  Pitacedute  Act,  as  an  amend- 
ment not  changing  the  identity  of  tbie 
decedent,  but  only  designating  it  in 
conformity  to  the  facts  developed. 

j9.  Otmcr  of  property. 

The  allowance  by  the  court  of  an 
amendment  to  an  indictment  as  to  the 
name  of  the  person  aUeiped  therein  to 
be  the  owner  of  the  property  which 
is  the  subject  of  the  crime  is  generally 
authorized,  as  the  correction  of  a  de- 
fect in  form. 

Iowa.— State  v.  Kiefer  (1915)  172 
Iowa,  306,  151  N.  W.  440. 

LovaaiaMU— State  v.  Elder  (1M9) 
21   La.   Ann.   157;    SUte  v.   HolBies 

(1871)  23  La.  Ann.  604;  State  v.  Chris- 
tian (1678)  30  La.  Ann.  867;  State  v. 
Ware  (1892)  44  La.  Ann.  954,  11  So. 
579;  State  v.  Satterwhite  (1900)  52 
La.  Ann.  4S0«  26  Bo.  1006;  State  v. 
Swemey  (1914)  185  La.  566,  65  So. 
748. 

Miaaiaflippi.— Haywood      ▼•      State 

(1872)  47  Miss.  1;  Murrah  v.  State 
(1875)  51  Miss.  675;  Foster  v. 
State  (1876)  52  Mias.  695;  Peebles 
V.  State  (1877)  55  Miss.  434;  Knight  v. 
State  (1887)  64  Miss.  802,  2  So.  252; 
Riehburger  v.  State  (1907)  90  Miss. 
806,  44  So.  772. 

New    York*  —  People    v.    Richards 

(1887)  44  Hun,  278,  5  N.  Y.  Crim.  Rep. 
355;  People  v.  Herman  (1887)  46  Hun, 
175;  People  v.  Dunn  (1889)  53  Hun, 
381,  7  N.  Y.  Crim.  Rep.  178,  6  N.  Y. 
Supp.  806;  People  v.  Hagan  (1891)  60 
Hun,  577,  $7  N.  Y.  S.  R.  660,  14  N.  Y. 
Supp.  283. 

Pennsylvania. — Rosen  berger  ▼.  Com. 

(1888)  118  Pa.  77,  11  Atl.  782;  Com. 
ir.  O'Brien  (1869)  2  Brewst.  666;  Com. 
V.  Livingston  (1896)  5  Pa.  Diet.  R. 
666;  Com.  v.  Haclett  (1900)  14  Pa. 
Super.  Ct.  852. 

Vennont.  —  State  ▼.  Caaavant 
(1892)  64  Vt.  405,  28  Atl.  686. 

BnglaML— Reg.  v.  Vincent  (lt62) 
5  Cox,  C.  C.  637,  16  Jur.  4i7,  8  Gar.  A 
K.  246,  2  IDen.  C.  C.  464,  21  L.  I.  Mag. 
Gas.  N.  S.  109;  Reg.  ▼.  Vallarton 
(1868)  6  Cox,  C.  C.  194;  Reg.  ▼.  Marks 
(1866)  10  C09c,  C.  C.  867;  Rex  v.  Mur- 


ray [1906]  2  K.  B.  385,  3  B.  R.  C.  775, 
76  L.  J.  K.  B.  N.  S.  593,  95  L.  T.  N.  S. 
295,  22  Times  L.  R.  596,  70  J.  P.  297, 
6  Ann.  Cas.  161. 

Canada.— Reg.  v.  Jackson  (1869)  19 
U.  C.  C.  P.  280. 

Where  the  trial  court  permitted  the 
county  attorney  to  amend  an  indict- 
ment by  averring  therein  the  owner- 
ship of  certain  property  alleged  to 
have  been  obtained  by  false  pretenses, 
it  was  held  that  since  such  amendment 
related  to  a  matter  of  form,  and  not 
of  substance,  the  court  did  not  err. 
Code  Supp.  1913,  §  5289.  State  v. 
Kiefer  (1915)  172  Iowa,  306,  151  N. 
W.  440. 

In  State  v.  Elder  (1869)  21  La.  Ann. 
157,  the  trial  court  permitted  the  dis- 
trict attorney  to  amend  an  indictment 
for  arson,  by  removing  an  ambiguity 
as  to  the  ownership  of  the  burned 
buildings.  The  defendant  urged  this 
amendment  as  a  ground  for  reversal, 
but  the  court  held  that  since  the  in- 
dictment was  good  befbre  the  amend- 
ment, and  no  real  change  was  made, 
the  defendant  was  not  affected  there- 
by.   See  Stat.  1855,  T  137. 

It  was  provided  by  §  1047,  Revised 
Statutes  of  Louisiana,  that  indict- 
ments may  be  amended  "on  or  before 
the  trial  when  there  shall  appear  to 
be  any  variance  between  the  statement 
in  the  indictment  and  the  testimony  in 
the  names  of  places,  or  of  persons,  or 
in  setting  forth  the  ownership  of  prop- 
erty, or  in  the  name  or  description  of 
any  matter  or  thing  whatsoever  named 
or  described  in  the  indictment,  if  the 
court  should  be  of  opinion  that  the 
variance  is  not  material  and  the 
amendment  will  not  prejudice  the  de- 
fendant in  his  defense.''  So,  where  the 
trial  court  authorised  am  amendment 
to  an  indictment  fer  larceny  by  cor- 
recting the  name  ^  the  own^r  of  the 
stolen  property,  the  amendment  was 
held  proper.  Steite  v.  Htiimes  (1671) 
23  La.  Abc.  694. 

And  wiieve  the  defendant  stood  in- 
dicted for  imrglary  and  grand  larceny, 
and  the  trial  court  permitted  the  dis- 
trict attorney  to  amend  tbe  indictment 
twice,  over  the  def endanf a  ebjeetion, 
and  such  amendmenta  were  aa  to  the 
names  of  the  owners  ef  the  property 
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alleged  to  have  been  stolen,  the  court 
held  that  the  amendments  ^nere  prop- 
erly allowed,  under  the  expre^^  terms 
of  the  statute  (Rev.  Stat  1870,  §  1047). 
And  see  §  16  of  the  Statute  March 
14,  1865.  State  v.  Christian  (1878)  30 
La.  Ann.  867. 

In  State  v.  Ware  (1892)  44  La.  Ann. 
954, 11  So.  579,  an  indictment  for  horse 
stealing  alleged  that  ownership  of 
the  horse  was  in  one  Dansfoy.  During 
the  trials  the  court  allowed  an  amend- 
ment of  the  indictment,  the  defendant 
not  objecting,  so  tiiat  it  averred  that  if 
the  horse  was  not  the  property  of 
Dansby,  it  was  the  property  of  ono 
Brooks.  On  appeal,  the  court  held 
that  the  allowance  of  the  amendment 
was  proper.    Sev.  Stat  §  1047. 

And  it  has  been  held  proper  for  the 
court  to  direct  the  amendment  of  an 
indictment  for  burglary  by  the  inser- 
tion of  the  name  of  Jules  Birotte  for 
that  of  Claiborne  Birotte,  as  the  owner 
of  the  property  alleged  to  have  been 
burglarized.  State  v.  Satterwhite 
(1900)  52  La.  Ann.  499,  26  So.  1006. 

In  State  v.  Sweeney  (1914)  135  La. 
566,  65  So.  743,  it  was  held  that  an 
amendment  to  an  indictment  for  bur- 
glary and  larceny,  which  changed  the 
name  of-  the  owner  of  the  premises 
burglarized,  was  not  a  material  altera- 
tion, and  did  not  tend  to  deprive  the 
defendant  of  his  constitutional  right 
to  be  informed  of  the  nature  of  the 
accusation  brought  against  him,  the 
court  saying  that  such  amendments  of 
the  names  or  descriptions  of  persons 
alleged  in  an  indictment  to  be  the 
ownera  of  property  forming  the  subject 
of  any  offense  named  therein  were  ex- 
pressly authorized  by  the  statute. 

In  Haywood  v.  State  (1872)  47 
Miss.  1,  where  it  appeared  that  an  in- 
dictment for  larceny  alleged  the  stolen 
goods  to  be  the  property  of  James 
Marshall,  it  was  held  proper  for  the 
trial  court  to  authorize  an  amendment 
thereto,  alleging  the  ownership  to  be 
in  James  Cicero  Marshall,  such  amend- 
ment being  in  accordance  with  the 
statute. 

Similarly,  where  an  indictment  for 
unlawfully  marking  An  animal  alleged 
the  ownership  of  the  animal  to  be  in 
one  John  Barton,  and  on  the  trial  it 


appeared  that  the  animal  belonged  to 
John  Thomas  Barton,  the  allowance  of 
An  amendment  to  the  indictment  by 
inserting  the  middle  name  of  Mr.  Bart- 
on was  held  proper  under  the  express 
provision  of  the  statute.  Rev.  Code 
1871,  §  2799.  Murrah  v.  State  (1875) 
51  Miaa.  675. 

And  see  Foster  v.  State  (1876)  52 
Misa.  695,  wherein  the  accused,  who 
had  been  indicted  for  larceny,  moved 
for  a  new  trial  on  the  ground  that  he 
had  discovered  evidence  which  would 
show  that  the  atolen  property  did  not 
belong  to  the  person  alleged  in  the  in- 
dictment as  the  owner  thereof.  The 
court  held  that  the  ground  for  the 
motion  was  insufficient,  since,  had  the 
fact  alle^red  been  proved  on  the  trial, 
the  court  would  have  been  authorized 
to  direct  an  amendment  to  the  indict- 
ment, in  correction  of  the  mista^ce. 

In  Peebles  v.  State  (1877)  55  Miss. 
434,  which  was  a  prosecution  on  an 
indictment  charging  the  theft  ef  a  hog 
belonging  to  "Margaret  Majors,''  the 
evidence  disclosed  that  the  owner  of 
the  hog  was  ''Clark  Majors,"  and  the 
trial  court  ordered  the  indictment 
amended  to  conform  to  the  proof.  The 
defendant  excepted  to  the  amendment, 
but  the  supreme  court  held  that  it  was 
properly  allowed. 

And  it  was  held  proper  in  Knight  v. 
SUte  (1887)  64  Mias.  802,  2  So.  252, 
for  the  court  to  authorize  the  amend- 
ment of  an  indictment  of  one  for  go- 
ing on  the  land  of  another,  by  oor- 
lecting  the  mame  of  the  alleged  owner 
of  the  land  as  tterein  stated.  Such 
amendment  was  eicpressly  authorized 
by  the  provision  of  a  statute  (Code 
1880,  §  306 1 ) ,  as  f ol  lows :  ''Whenever, 
on  ttie  trial  of  an  indictment  for  any 
offense,  there  shall  appear  to  he  any 
varianee  between  the  statement  in 
such  indictment,  and  the  evidence  of- 
fered in  proof  thereof,  ...  in  the 
name  or  description  of  any  person, 
therein  stated  or  alleged  to  be  the 
owner  of  any  property,  real  or  person- 
al, which  shall  form  the  subject  of  any 
offense  chaii^d  therein,  ...  it 
shall  and  may  be  lawful  for  the  court, 
before  which  the  trial  shall  be  had, 
if  it  shall  consi<der  such  variance  not 
material  to  the  merits  of  the  case,  and 
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that  the  defendant  cannot  be  preju- 
diced thereby  in  his  defense  on  the 
merits,  to  oi^er  such  indictment  and 
the  record  and  proceedings  in  said 
court  to  be  amended,  according  to  the 
proof." 

In  Richburger  v.  State  (1907)  90 
Miss.  806,  44  So.  772,  wherein  a  vari- 
ance appeared  between  the  allegation 
of  an  indictment  for  embezzlement, 
and  the  evidence,  as  to  the  full  name 
of  the  injured  banking  corporation, 
the  trial  court  granted  an  amendment 
of  the  indictment  correcting  this  erro« 
neous  recital,  and  the  defendant  took 
exception.  On  appeal,  the  court  held 
that  the  variance  was  an  immaterial 
one,  and  the  amendment  unnecessary, 
but  having  been  made  it  was  held 
harmless.    Code  1892,  |  1485. 

But  compare  the  earlier  case  of 
Unger  v.  State  (1869)  42  Miss.  642, 
wherein  the  trial  court  permitted  an 
amendment  to  be  made  to  an  indict- 
ment for  larceny,  by  changing  the  mid- 
dle initial  in  the  name  of  the  owner  of 
the  alleged  stolen  property,  and  the 
state  maintained  that  this  amendment 
was  authorized  by  a  statute  (Code,  art. 
262,  T  615)  providing  that  a  variance 
between  the  allegations  of  an  indict- 
ment and  the  evidence,  as  to  the  name 
or  description  of  any  person  therein, 
was  a  proper  subj^t  of  amendment. 
The  defendant  maintained  that  the 
qualifying  clause  of  this  statute,  that 
such  amendment  should  be  lawful  only 
when  the  court  considered  the  vari- 
ance not  material  to  the  merits  of  the 
case,  prevented  an  application  of  the 
statute  in  this  case.  The  court  held 
that  the  mistake  in  the  name  of  the 
owner  of  the  alleged  stolen  goods  was 
a  fatal  defect,  and  the  amendment,  be- 
ing one  of  substance,  was  improper. 
But  the  court  added  that  the  error 
should  have  been  taken  advantage  of 
before  verdict,  since  the  defect  was 
cured  after  verdict  by  the  Statute  of 
Jeofails. 

In  People  v.  Richards  (1887)  44 
Hun,  278,  5  N.  Y.  Crim.  Rep.  355,  the 
court  permitted  the  district  attorney 
to  amend  an  indictment  for  burglary 
by  correcting  an  erroneous  recital 
therein  as  to  the  ownership  of  the 
burglarized  property,  and  on  the  de- 


fendant's appeal  from  the  refusal  of 
the  court  to  discharge  him  on  motion 
because  of  the  variance,  it  was  held 
that  the  amendment  was  properly  al- 
lowed under  the  authority  of  the  0>de 
of  Criminal  Procedure  (§§  281,  293, 
294),  providing  for  amendments  in  re- 
spect to  the  name  or  description  of 
any  person  or  thing,  to  obviate  difficul- 
ties arising  from  a  variance  between 
the  allegations  of  the  indictment  and 
the  evidence.  Reversed  on  other 
grounds  in  (1888)  108  N.  Y.  187, 2  Am. 
St  Rep.  878,  15  N.  E.  871. 

Where,  in  a  prosecution  for  larceny, 
the  court  allowed  an  amendment  to 
the  indictment  in  respect  to  the  name 
of  the  owner  of  the  stolen  property, 
this  was  held  to  be  a  proper  exercise 
of  the  court's  authority.  People  v. 
Herman  (1887)  45  Hun  (N.  Y.)  175. 

And  where,  on  the  prosecution  of  an 
indictment  for  grand  larceny,  the 
court  allowed  an  amendment  correct- 
ing a  misnomer  therein  as  to  the  name 
of  the  owner  of  the  alleged  stolen 
property,  the  allowance  of  the  amend- 
ment was  held  to  be  a  proper  exercise 
of  the  court's  authority.  People  v. 
Dunn  (1889)  58  Hun,  881,  7  N.  Y. 
Crim.  Rep.  173,  6  N.  Y.  Supp.  805. 

Similarly,  in  People  v.  Hagan  (1891) 
60  Hun,  577,  87  N.  Y,  S.  R.  660,  14 
N.  Y.  Supp.  238,  the  allowance  of  an 
amendment  to  an  indictment  for  bur- 
glary, correcting  a  misnomer  therein 
as  to  the  name  of  the  owner  of  the  bur- 
glarized premises,  was  held  proper. 

In  Com.  V.  O'Brien  (1869)  2  Brcwst 
(Pa.)  566,  the  court  held  that  an 
amendment  to  an  indictment  for  lar- 
ceny, by  striking  out  the  name  of  the 
alleged  owner  of  the  stolen  goods  and 
inserting  the  words  "of  some  person 
unknown,"  was  properly  allowed  un- 
der §  13  of  the  Act  of  March  31,  1860. 

In  Com.  V.  Livingston  (1896)  5  Pa. 
Dist.  R.-666,  the  trial  court  allowed  an 
amendment  to  an  indictment  for  lar- 
ceny, conforming  the  allegation  there- 
in that  the  ownership  of  the  stolen 
property  was  in  one  Armstrong,  to  the 
proof  which  disclosed  the  owners  to  be 
Armstrong  and  Stohl.  On  the  def  aid- 
ant's appeal  from  the  allowance  of 
the  amendment,  it  was  held  that  the 
amendment  was  specially  authorized 
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by  §  18  of  the  Criminal  Procedure  Act 
of  I860,  empowering  the  court  to  con-, 
form  the  allegations  of  an  indictment 
to  the  proof  in  respect  to  the  name  or 
description  of  any  person  or  persona 
therein  alleged  to  be  the  owner  or 
owners  of  any  property  forming  the 
subject  of  an  offense  charged  therein. 

In  CouL  V.  Hazlett  (1900)  14  Pa. 
Super.  Ct  852,  the  trial  court  granted 
leave  to  amend  an  indictment  for  em- 
bezzlement by  inserting  after  the 
descriptiMi  of  ttie  money  deposited  as 
''money  of  the  said  Thomas  A.  De 
Normandie/'  the  words,  "and  of  anoth- 
er person,  being  a  partner  and  joint 
owner  with  him,''  so  that  there  would 
be  no  vatiance  as  to  the  ownership  of 
the  depoait.  This  was  held  te  be  a 
proper  exercise  of  the  court's  author- 
ity, since  the  variance  was  not  mate- 
rial to  the  merits  of  the  case. 

And  it  was  held  proper  in  Rosen- 
berger  v.  Com.  (1888)  118  Pa.  77,  11 
Atl.  782,  for  the  court  to  authorize  an 
amendment  to  an  indictment  for  lar- 
ceny, conforming  an  allegation  there- 
in that  the  stolen  goods  were  the  joint 
property  of  Alexander  and  Catherine 
Hill,  to  evidence  that  the  goods  were 
owned  by  Alexander  and  Catherine 
Hill  individually,  such  amendmenta 
being  expressly  authorized  by  statute. 

Similarly,  in  State  v.  Casavant 
(1892)  64  Vt.  405,  28  Atl.  686,  it  was 
held  that  the  court  under  the  authority 
of  the  statute  (Aots  1882,  No.  86) 
might  properly  allow  an  amendment 
to  an  indictment  for  larceny,  changing 
the  name  of  the  person  therein  alleged 
to  be  the  owner  of  the  stolen  property. 

In  Reg.  V.  Vincent  (1862)  5  Cox,  C. 
C.  (Eng.)  587,  16  Jur.  457,  3  Car.  &  K- 
246,  2  Den.  C.  C.  464,  21  L.  J.  Mag. 
Cas.  N.  S«  109,  it  was  held  that  an  in- 
dictment for  theft  might  be  amended 
at  the  trial  by  order  of  the  court 
changing  the  name  of  the  alleged 
owner  of  the  stolen  property,  such 
amendment  being  authorized  by  14  & 
15  Vict.  chap.  100,  §  1. 

And  in  Reg.  v.  Fullarton  (1853)  6 
Cox,  C.  C.  (Eng.)  194»  wherein  a  mis- 
nomer appeared  in  the  allegation  of  an 
indictment  as  to  the  ownership  of  cer- 
tain property  alleged  to  have  been 
stolen  by  the  defendant,  it  was  held 


proper  under  statutory  authority  for 
the  court  to  allow  an  amendment  to  the 
indictment  in  correction  of  the  mis- 
nomer. The  amendment  herein  was 
allowed  after  all  the  evidenee  was  in, 
the  court  overruling  Reg.  v.  Rymes 
(1850)  3  Car.  k  E.  (Eng.)  826,  where- 
in it  was  held  that  an  indictment  could 
not  be  amended  after  the  couaa^  for 
the  defense  had  addressed  the  jury. 

In  Reg.  v.  Marks  (1866)  10  Cox,  C.  C. 
(Eng.)  367,  it  was  held  that  an  in- 
dictment charging  the  secretary  of  a 
society  with  the  embezzlement  of  mon- 
eys belonging  to  the  society,  and 
described  therein  as  the  property  of 
Thomas  Shean  and  others,  might  be 
amended  by  alleging  in  addition  that 
Thomas  Shean  and  others  were  trus- 
tees of  tibe  society. 

And  see  Rex  v.  Murray  [1906]  2 
K.  B.  (Eng.)  385,  3  B.  R.  C.  775,  70 
J.  P.  297,  75  L.  J.  K.  B.  N.  S.  593,  95 
L.  T.  N.  S.  295,  22  Times  L.  R.  596,  6 
Ann.  Cas.  161.  In  this  prosecution, 
the  counsel  for  the  Crown  moved  for 
leave  to  amend  an  indictment  for  the 
larceny  of  a  wife's  s^arate  property, 
which  alleged  the  ownership  of  the 
property  to  be  in  the  husband,  by  sub- 
stituting the  wife  in  place  of  the  hus- 
band as  the  owner  of  the  goods.  The 
trial  court  refused  to  grant  the  leave, 
and  on  appeal  the  conviction  was 
quashed  for  the  variance,  the  coart 
stating,  however,  that  it  regretted  the 
necessity  for  quashing  the  conviction, 
since  the  court  below  should  have 
granted  leave  to  amend  the  indict- 
ment^ the  amendment  asked  being  dis- 
tinctly authorized  by  statute  (14  &  15 
Vict.  chap.  100,  §1). 

In  Reg.  V.  Jackson  (1869)  18  U.  C. 
C.  P.  280,  an  indictment  which  charged 
the  theft  of  cattle  belonging  to  ''Rob- 
ert McKim,"  an  infant,  was  amended 
by  substituting  the  name  of  ''Mary 
McKim,  administratrix  of  Thomas  Mc- 
Kim,"  as  the  owner  of  the  cattle,  and 
the  court  held  that  the  amendment  was 
properly  allowed  under  the  authority 
of  the  statute.  Can.  Consol.  Stat, 
chap.  99,  §  78. 

S»  other  injured  person. 

The  allowance  by  the  court  of  an 
amendment  to  an  indictment  in  respect 
to  a  misnomer  as  to  the  name  of  an 
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injured  party  other  than  the  victim 
of  homicide  or  the  owner  of  property 
is  generally  authorized,  aa  the  correc- 
tion of  a  defect  of  form  only. 

Louiaiana. — State  v.  Johnson  (1906) 
116  La.  30,  40  So.  621. 

Maryland. — Hawthorn  ▼•  State 
(1881)  56  Md.  530. 

Miaaiaoippi.— Miller  v.  SUte  (1876) 
53  Miss.  408;  Mackgruire  ▼.  State 
(1907)  91  Miss.  151,  44  So.  802. 

New  York.  —  People  v.  Johnson 
(1887)  104  N.  Y.  213,  10  N.  E.  690; 
People  V.  Castaldo  (1911)  146  App. 
Div.  767,  181  N.  Y.  Supp.  545. 

Pennoylvanla.  —  Com.  v.  O'Neill 
(1874)  5  Pa.  Co.  Ct.  209;  Rough  v. 
Com.  (1876)  78  Pa.  495. 

EnghuML— Reg.  v.  Frost  (1856)  6 
Cox,  C.  C.  526,  1  Jur.  N.  S.  406,  8  C.  L. 
R.  665,  Dears  C.  C.  474,  24  L.  J.  Mag. 
Cas.  N.  S.  116,  8  Week.  Rep.  401;  Reg. 
V.  Welton  (1862)  9  Cox,  C.  C.  297; 
Reg.  ▼.  Titley  (1880)  14  Cox,  C.  C.  502. 

In  State  v.  Johnson  (La.)  supra, 
it  appeared  that  the  indictment  charg- 
ing the  defendants  with  attempt  to 
murder,  described  the  injured  man  as 
''Reins  Centel.''  The  district  attorney 
moved  for  the  court's  permission  to 
amend  the  indictment  by  substituting 
the  name  of  ^emus  Ducantel"  as  the 
injured  man,  and  the  court  directed 
that  the  change  be  made.  This  was 
held  proper,  such  amendment  being 
authorized  by  Revised  Statutes,  §  1047. 

Where  an  indictment  charged  an 
assault  with  intent  to  kill  one  Roan 
Blackman,  and  during  the  trial  it  ap* 
peared  that  the  name  of  the  person 
assaulted  was  Roan  Blackburn,  it  was 
held  proper  under  the  statute  (Code 
1871,  §  2799)  for  the  court  to  author- 
ize an  amendment  of  the  indictment, 
substituting  ''Blackburn"  for  "Black- 
man.**  "The  statute,"  it  was  said, 
"allows  the  court,  on  trial  of  an  in- 
dictment for  any  offense,  to  cause  an 
amendment  to  be  made,  not  to  intro- 
duce another  and  distinct  offense,  but 
to  accurately  describe  and  particular- 
ly identify,  as  to  names,  the  very  of- 
fense charged,  'if  it  shall  consider  such 
variance^  (as  disclosed  by  evidence) 
'not  material  to  the  merits  of  the  case, 
and  that  the  defendant  cannot  be 
prejudiced  thereby  in  his  defense  on 


the  merits.' "    Miller  v.  State  (Miss.) 
supra. 

In  Mackguire  v.  State  (Mlss^)  su- 
pra, the  court  allowed  an  amendment 
to  an  indictment  for  forgery,  striking 
out  the  name  of  William  Foster  as  the 
party  attempted  to  be  defrauded,  and 
inserting  in  its  stead  the  name  "Amer- 
ican Express  Company."  This  was 
held  proper,  apparently  under  the 
authority  of  S  1^08  of  the  Code  of 
1906,  since  the  identity  of  the  offense 
was  in  no  wise  changed,  and  the  de- 
fendant was  not  prejudiced  thereby. 

In  People  v.  Johnson  (N.  Y.)  aopra, 
the  court  directed  that  an  indictment 
for  seduction  be  amended  to  eonfoim 
to  the  proof,  as  to  the  name  of  the  in- 
jured party,  and  this  was  hrid  to  be 
a  proper  exercise  of  the  court* a  author- 
ity. Code  Crim.  Proc.  §§  281,  298- 
295. 

And  see  People  v.  Castaldo  (N.  T.) 
supra,  wherein,  on  the  prosecution  of 
an  indictment  for  felonious  assault, 
the  court  stated  that  if  there  was  a 
variance  betwoMi  the  allegations  of 
the  indictment  and  the  proof  as  to  the 
description  of  the  person  whom  the  de-. 
fendant  intended  to  kill,  the  variance 
was  such  as  might  have  been  summa- 
rily cured  by  amendment. 

Under  §  18  of  the  Pennsylvania 
Criminal  Procedure  Act  of  March  81, 
1860,  providing  that  the  court .  may 
conform  allegations  of  an  indictment 
to  the  proof  in  respect  to  the  name  or 
other  description  of  any  persoa  named 
or  described  therein,  it  has  been  held 
proper  for  the  court  to  direct  an 
amendment  to  an  indictment  for  per- 
jury, substituting  the  name  of  the 
person  authorised  to  administer  the 
oath,  at  whose  request  it  was  given, 
for  the  name  of  the  clerk  who  handed 
to  the  defendant  the  bode  on  which 
the  oath  was  taken.  Com.  v.  O'Neill 
(1874)  5  Pa.  Co.  Ct.  209. 

And  the  amendment  of  an  indict- 
ment for  selling  liquor  without  a  li- 
cense, by  the  insertion  of  the  name  of 
the  person  to  whom  the  liquor  was 
sold,  has  been  held  proper.  Rough  v. 
Com.  (1875)  78  Pa.  495. 

In  Hawthorn  v.  State  (1881)  56  Md. 
680,  the  court  authorized  the  state's 
attorney  to  amend  an  indictment  for 
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forgery  by  striking  out  words  charg- 
ing that  the*  forgery  was  committed 
with  intent  to  defrand  one  Joseph 
Elaualer,  and  leaving  it  as  charging 
the  act,  without  statinn:  the  naae  of 
the  partieular  person  intesded  to  be 
defrauded.  By  the  Act  of  1862*  chap. 
80,  it  was  proTided  that  an  indictment 
for  forgery  need  not  allege  the  intent 
of  the  defendant  to  defraud  any  par- 
ticular person,  and  the  court  held  that, 
since  this  act  rendered  the  amendment 
surplusage^  it  was  clearly  an  amend* 
ment  in  mere  matter  of  form,  and  not 
of  substance,  and  was  properly  author- 
ised. In  c(mtiauance,  the  court  stated 
the  rule  as  follows:  "An  indictment 
is  a  fiadinir  by  a  grand  jury  upon  oath, 
and  it  cannot,  except  in  eases  where 
the  law  has  specially  authorized  suck 
proceeding,  and  in  matters  of  form 
which  are  not  matters  of  subataace,  be 
amended  by  a  court  without  the  con- 
currence of  the  grand  inquest  by 
whom  it  was  presented." 

In  Reg.  V.  Frost  (1856)  6  Cox,  C. 
G.  (ERg.)  626,  1  Jur.  N.  S.  406,  3  C.  L. 
R.  666,  Dears.  C.  C.  474,  24  L.  J.  Mag. 
Gas.  N.  S.  116,  3  We^  Rep.  401,  it 
was  8aid»  by  way  of  dictum,  that  the 
court  below  might,  under  the  authority 
of  14  ft  15  Vict.  chap.  100,  §  1,  have 
directed  an  amendment  to  an  indict- 
ment, striking  out  all  but  tlM  words 
''Duke  of  Cambridge"  in  the  descrip- 
tion of  the  master  of  an  assaulted 
gamekeeper,  as  "George  William  Fred- 
erick Charles,  Duke  of  Cambridge." 

In  Reg.  V.  Welton  (1862)  9  Cox,  C. 
C.  (Eng.)  297,  wherein  an  indictment 
charged  the  defendant  with  the  intent 
to  kill  one  Annie  Welton,  but  the  pros- 
ecution was  unable  to  proTO  that  the 
child  had  been  known  by  such  name, 
it  was  held  proper  to  amend  the  in- 
dictment by  striking  out  the  words 
''Annie  Welton,"  and  inserting  in  lieu 
thereof  the  words,  "a  certain  female 
child  whose  name  is  to  the  jurors  un- 
known," the  court  saying:  "The  act 
which  gives  power  of  amendment  (14 
&  15  Vict.  chap.  100,  S  D  states  in  the 
preamble  that  'offenders  frequently 
escape  conviction  on  their  trials  by 
reason  of  the  technical  strictness  of 
criminal  proceedings  in  matters  not 
material  to  the  merits  of  the  ease.' 


Here  the  amendment  cannot  prejudice 
the  prisoner  in  her  defense,  and  I  con- 
sider the  variance  not  'material  to  the 
merits  of  the  case.'  A  statute  of  this 
kind  should  have  a  wide  construction, 
and  I  shi^U  not  interpret  it  in  favor  of 
technical  atrietness.  Let  the  indict- 
ment be  amended  as  proposed." 

And  in  Reg.  v.  Titley  (1880)  14  Cox, 
C.  C.  (Eng.)  502,  the  court  allowed  an 
amendment  to  an  indictment  charging 
the  defendant  with  unlawfully  supply- 
ing drugs  with  the  intent  that  they  be 
used  to  procure  the  miscarriage  of  a 
certain  woman,  by  inserting  in  lieu 
of  the  words,  "a  certain  woman"  the 
words,  "a  woman  to  the  jurors  un- 
known." 

d.  Bate  of  offense. 

.The  courts  are  generally  authorized 
to  amend  indictments  by  the  correc- 
tion of  erroneous  allegations  as  to  the 
time  of  the  offense,  when  time  is  not 
of  the  essence  of  the  crime.  See  III. 
b,  infra. 

Iowa. — State  v.  Brooks  (1892)  85 
Iowa,  866,  52  N.  W.  240. 

Louisiana. — State  v.  Johnson  (1883) 
35  La.  Ann.  842;  State  v.  Fontenette 

(1886)  38  La.  Ann.  61;  SUte  v.  Pierre 

(1887)  39  La.  Ann.  915,  3  So.  60;  State 
V.  Hamilton  (1896)  48  La.  Ann.  1566, 
21  So.  232;  State  v.  Hardaway  (1898) 
50  La.  Ann.  1345,  24  So.  820;  State  v. 
Cornelius  (1907)  118  La.  146,  42  So. 
754;  State  v.  Anderson  (1910)  125  La. 
779,  51  So.  846;  State  v.  Lee  (1911) 
127  La.  1077,  54  So.  356;  State  v.  An- 
derson (1915)  137  La.  765,  69  So.  167; 
State  V.  Williams  (1918)  143  La.  424, 
78  So.  662. 

Mississippi.  —  Saucier  v.  State 
(1909)  95  Miss.  226, 48  So.  840, 21  Ann. 
Gas.  1155. 

New  Hampahire. — State  v.  Blaisdell 
(1869)  49  N.  H.  81. 

New  Jersey.  —  Ketline  v.  State 
(1896)  58  N.  J.  L.  462,  37  Atl.  133; 
State  V.  Unsworth  (1913)  85  N.  J.  L. 
237,  88  Atl.  1097. 

New    York.  —  People    v.    Jackson 

(1888)  111  N.  Y.  362,  19  N.  £.  54,  6 
N.  Y.  Crim.  Rep.  393;  People  v.  For- 
mosa (1892)  181  N.  Y.  478,  27  Am. 
St.  Rep.  612,  80  N.  B.  492;  People  v. 
Jones  (1909)  129  App.  Div.  772,  113 
N.  Y.  Supp.  10»7,  affarmed  in  (1909) 
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195  N.  Y.  547,  88  N.  E.  1127;  People 
V.  Lewis  (1909)  182  App.  Div.  256,  116 
N.  Y.  S.  896. 

Pennsylraiila.  —  Myers  v.  Com. 
(1875)  79  Pa.  308;  Com.  v.  Tassone 
(1914)  246  Pa.  648,  92  Ail.  718. 

South  Carolina.  —  State  v.  May 
(1895)  45  6.  C.  509,  23  S.  E.  513;  State 
V.  Richey  (1911)  88  S.  C.  239,  70  S.  E. 
729. 

Wi8consiii.--Schultz  v.  State  (1908) 
135  Wis.  644,  114  N.  W.  505,  116  N. 
W.  259,  571. 

EnSflaiuL— Reg.  v.  Price  (1900)  17 
Times  L.  R.  80. 

Canada. — Veronneau  ▼.  Rex  (1916) 
Rap.  Jud.  Quebec  25  B.  R.  275,  31  D. 
L.  R.  332,  26  Can.  Crim.  Cas.  278. 

In  State  v.  Brooks  (Iowa)  supra,  the 
action  of  the  trial  court  in  authorizing 
the  amendment  of  an  indictment  by 
the  correction  of  an  impossible  date, 
the  insertion  of  which  was  a  mere 
clerical  error  not  fatal  to  the  indict- 
ment, was  held  proper  under  a  statute 
(Code,  §  4538)  requiring  the  court  to 
render  judgment  without  regard  to 
technical  errors  or  defects  not  affect- 
ing the  substantial  rights  of  the  par- 
ties. 

And  where  the  defendant,  on  appeal 
from  a  conviction  of  larceny,  present- 
ed an  exception  to  a  ruling  of  the  trial 
court,  permitting  an  amendment  of  the 
indiclanent  so  as  to  show  that  the  of- 
fense was  committed  on  a  different 
date,  and  the  date  was  not  of  the  ee- 
sence  of  the  crime,  it  was  held  that 
the  amendment  was  clearly  within  the 
discretion  of  the  court.  Rev.  Stat. 
§  1047.  State  v.  Johnson  (1883)  35 
La.  Ann.  842. 

It  has  been  held  that  the  court  may 
authorize  the  correction  of  an  impos- 
sible and  immaterial  date  in  an  indict- 
ment at  any  time.  State  v.  Pierre 
(1887)  39  La.  Ann.  915,  3  So.  60. 

And  the  court  has  said  that  sin^e 
the  date  of  the  offense  in  an  indictment 
for  murder  is  immaterial,  provided 
it  is  averred  as  falling  prior  to  the 
return  of  the  indictment,  the  court 
may  direct  an  amendment  in  correc- 
tion of  such  an  erroneous  date.  State 
v.  Cornelius  (1907)  118  La.  146,  42 
So.  754. 

In  State  ▼.  Anderson    (1910)    125 


La.  779,  51  So.  846,  wherein  the  trial 
court  allowed  an  amendment  to  an  in- 
dictment for  a  violation  of  the  Liquor 
Law,  by  the  insertion  of  April  4th  as 
the  day  of  sale  instead  of  June  15th, 
which  latter  date  was  subsequent  to 
the  return  of  the  indictment,  it  was 
held  that  the  amendment  was  properly 
allowed,  even  over  the  defendant's  ob- 
jection, being  authorized  by  statute. 
Rev.  Stat  9|  1047,  1063,  1064. 

And  in  State  v.  Lee  (1911)  127  La. 
1077,  54  So.  356,  wherein  it  appeared 
that  before  trial  the  court  had  per- 
mitted an  amendment  to  aa  indictment 
for  murder  by  a  changing  of  the  al- 
leged date  of  the  crime  from  Decem- 
ber 1,  1902,  to  December  1,  1901,  it 
was  held  that  such  amendment  was 
expressly  anthorized  by  i  1047,  Re- 
vised Statute. 

In  State  v.  Andereem  (1915)  187  La. 
766,  69  So.  167,  the  trial  court  directed 
the  district  attorney  to  amend  an  in- 
dictment for  burglary,  by  changing 
the  alleged  date  of  the  offense  from 
ttie  22d  to  the  21st  of  January,  to  con- 
form to  the  proof.  The  court  held  that 
this  was  a  proper  amendment,  not 
prejudicial  to  the  accused  in  his  de- 
fense. 

And  where  the  testimony  in  a  pros- 
ecution for  rape  referred  to  only  one 
occurrence  on  or  about  the  28th  of 
November,  1917,  and  the  indictment 
charged  the  commission  of  the  offense 
on  the  1st  day  of  December,  1917,  it 
was  held  proper  for  tiie  court  to  direct 
an  amendment  to  the  indictment  on  the 
motion  of  the  district  attorney,  con- 
forming the  date  therein  to  the  tes- 
timony, the  amendment  being  an 
unimportant  one.  State  v.  Williams 
(1918)  143  La.  424,  78  So.  662. 

Section  1064  of  the  Louisiana  Re- 
vdsed  Statutes  provided  as  follows: 
•*Every  objection  to  any  indictment 
for  any  formal  defect  apparent  on  the 
face  thereof  shall  be  taken  by  de- 
murrer or  motion  to  quash  such  in- 
dictment before  the  jury  shall  be 
sworn  and  not  afterward,  and  every 
court  before  which  any  such  objection 
shall  be  taken  for  any  formal  defect 
may,  if  it  be  thought  necessary,  cause 
the  indictment  to  be  forthwith  amend- 
ed in  such  particular,  and  thereupon 
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the  trial  shall  proceed  as  if  no  such 
defect  had  appeared."  And  on  the 
authority  of  this  statute  it  was  held 
in  State  v.  Foatenette  (1386)  38  La. 
Ann.  61,  that  the  ceurt  properly  per- 
mitted an  amendm^it  of  an  indictment 
by  filling  in  the  blank  for  the  year,  of 
the  conupission  of  the  offense,  thus 
conf omuBs:  the  indictment  to  the  proof. 

And  in  State  v.  Hamilton  (1896)  48 
La.  Ann.  1666,  21  So.  232,  it  was  held 
proper  for  the  trial  court  to  direct  an 
amendment  of  an  indictment  correct- 
ing an  impossible  date  therein,  which 
date  was  not  of  the  essence  of  the 
crime. 

It  was  held  in  State  v.  Hardaway 
(1898)  50  La.  Ann.  1345,  24  So.  320, 
iliat  an  amendment  of  the  date  of  a 
murder  as  set  forth  in  an  indictment 
was  not  necessary,  since  time  was  not 
of  the  essence  of  the  crime,  but  even 
if  it  were  necessary,  the  court  held 
that  it  was  proper  for  the  trial  court 
to  direct  such  an  amendment. 

And  where  the  date  of.  the  commis- 
sion of  the  offense,  as  alleged  in  an 
indictment  for  perjux7»  was  not  an  el- 
ement of  the  crime  and  in  no  way 
material,  it  was  held  proper  for  the 
court  to  authorize  an  amendment  con* 
forming  an  erroneous  date  therein  to 
the  evidence.  See  Code  1906,  §§  1426, 
1428.  Saucier  V.  State  (1909)  95  Miss. 
226,  48  So.  840,  21  Ann.  Gas.  1156. 

A  New  Hampshire  act  (Gen.  Stat. 
{  18,  chap.  242)  provided  that  Ho  in- 
dictment should  be  quashed  for  errors 
or  mistakes,  where  the  person  and  case 
might  be  rightly  understood  by  the 
court,  or  through  any  defect  or  want 
of  form  or  addition;  and  courts  were 
given  the  authority  to  order  amend- 
ments on  motion  in  any  such  case.  In 
State  V.  Blaisdell  (1869)  49  N.  H.  81, 
wherein  the  indictment  charged  the 
commission  of  a  burglary  on  a  day 
subsequent  to  the  return  of  the  indict- 
menty  it  was  held  that  the  error  in 
date  was  a  proper  subject  of  amend- 
ment, the  allegation  being  a  matter  of 
form,  and  not  of  the  substance. of  the 
offense. 

In  Ketline  v.  State  (1896)  58  N.  J. 
L.  462,  37  Atl.  133,  it  was  held  to  be 
proper  for  the  court  to  authorize  an 
amendment  to  an  indictment,  filling  a 


blank  space  therein  for  the  date  of 
the  commiseion  of  the  offense,  which 
by  oversifl^t  had  not  been  filled  up. 

In  State  v.  Unsworth  (1918)  85  N.  J. 
L.  287,  88  Atl.  1007,  wherein  an  in- 
dictment for  conspiracy  alleged  the 
commission  of  the  crime  as  of  a  date 
which  would  have  permitted  the  run- 
ning of  the  Statute  of  Limitations  in 
the  interim,  and  an  amendment  was 
made  charging  the  offense  as  of  a 
later  date  within  the  period  of  lim- 
itation, the  court  held  that  whether 
the  amendment  was  legally  permis- 
sible would  depend  on  whether  the 
date  was  material.  And  it  appearing 
that  there  had  been  an  overt  act  with- 
in the  two  years  preceding  the  indict- 
ment, it  was  held  that  time  was  not  of 
the  essence  of  the  crime,  and  that  the 
amendment  was  properly  allowed. 

Under  the  provision  of  §  293  of  the 
New  York  Code  of  Criminal  Procedure, 
authorising  an  amendmoit  as  to  time 
when  the  defendant  cannot  thereby  be 
prejudiced  in  his  defense  on  the  mer- 
its, it  has  been  held  proper  for  the 
court  to  authorize  an  amendment  to 
an  indictment  for  abandoning  chil- 
dren, conforming  the  date  of  the 
offense  as  therein  alleged,  to  the 
evidence  thereof,  it  appearing  that 
time  was  not  an  essential  of  the  of- 
fense, and  that  the  defendant  could 
not  be  prejudiced  thereby  in  his  de- 
fense on  the  merits.  People  v.  Lewis 
(1909)  132  App.  Div.  256,  116  N.  Y. 
Supp.  893. 

See  People  v.  Jackson  (1888)  111 
N.  Y.  362,  6  N.  Y.  Crim.  Eep.  393.  19 
N.  E.  54,  wherein  it  was  said  by  way 
of  dictum  that  an  indictment  for 
murder  might  be  amended  by  direction 
of  the  court  so  as  to  conform  with  the 
proof  of  an  averment  therein  as  to 
the  date  of  the  commission  of  the  of- 
fense. 

And  see  People  v.  Formosa  (1892) 
131  N.  Y.  478,  27  Am.  St  Rep.  612,  30 
N.  E.  492,  wherein  it  was  said  that  if 
the  defendant  had  objected  to  the 
variance  between  the  allegation  of  the 
indictment  and  the  proof  as  to  the 
date  of  the  commission  of  the  offense, 
the  trial  court  could  have  allowed  an 
amendment. 

In  People  v.  Jones  (1909)  129  App. 
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Div.  772, 118  N.  T.  Qap9. 1097,  affinaed 
in  (1909)  IK  N.  Y.  647,  88  N.  E.  1127, 
the  trial  court  allowed  an  anMfidment 
to  an  indictment  for  keeping  a  dis- 
orderly hoQse,  changinir  the  date  on 
which  the  defendant  was  charged  with 
keeping  the  house,  and  thia  act  was 
held  proper.  The  coart  cited  the  cases 
of  People  V.  Jackson  and  People  v. 
Formosa  (N.  Y.)  supra,  as  authorities 
in  support  of  this  power  of  amend- 
ment. 

In  Myers  v.  Com.  (1875)  79  Pa.  808, 
an  amendment  was  allowed  changing 
the  time  laid  in  an  indictment  for 
homicide,  from  October,  1874,  to 
November,  1874,  and  this  was  held  a 
proper  exercise  of  the  amendatory 
authority  given  the  court  by  §  IS  of 
the  Act  of  March  31,  I860,  especially 
when  read  in  connection  with  the  pow- 
ers of  amendment  set  forth  in  the  11th 
and  12th  sections  of  that  act. 

And  in  Com.  v.  Tassone  (1914)  246 
Pa.  648,  92  Atl.  718,  it  was  held  that 
the  trial  eourt  made  no  error  in  allow- 
ing an  amendment  to  an  indictment 
for  murder,  after  trial,  changing  an 
allegation  therein  as  to  the  date  of  the 
commission  of  the  offense  so  as  to  al- 
lege the  true  date  of  the  offense.  This, 
the  court  held,  was  authorized. 

But  see  Com.  v.  Seymour  (1869)  2 
Brewst  (Pa.)  667,  wherein  it  was  held 
that  the  act  allowing  amendments  to 
indictments  (Act  March  31,  1860) 
would  not  extend  to  a  case  where  the 
commonwealth  sought  to  change  the 
date  of  the  offense  alleged  in  the  in- 
dictment as  the  year  1800,  by  inserting 
the  word  "sixty-eight"  thereafter. 

Where  an  indictment  charged  the 
commission  of  an  offense  ''on  the  fifth 
day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 

ninety ,"  it  was  held  proper  for 

the  court  to  allow  an  amendment  fill- 
ing in  the  blank  with  the  correct  date, 
under  the  following  provision  of  §  57 
of  the  Criminal  Code:  "If  there  be 
any  defect  in  form  in  any  indictment, 
it  shall  be  competent  for  the  court  be- 
fore which  the  case  is  tried  to  amend 
the  said  indictment:  Provided,  such 
amendment  does  not  change  the  nature 
of  the  offense  charged."  State  v.  May 
( 1895)  45  &  C.  509,  23  S.  E.  518. 


And  where  an  indictment  which 
charged  that  "defendant  committed 
the  offense  on day  of  Decem- 
ber, 1907,''  was  amended  by  inserting 
the  Itft  day  of  tftie  month,  it  was  held 
that  the  amendmMt  was  permissible 
under  the  authority  of  State  v.  May, 
supra,  and  within  the  provision  of  §  58 
of  the  Criminal  Code,  the  court  add- 
ing: '^Whenever  it  is  not  necessary  to 
prove  the  precise  time  as  alleged,  it 
should  be  competent,  under  §  68,  to 
amend  the  allegation  as  to  tinBe." 
State  V.  Richey  (1911)  88  &  C  289, 
70  S.  E,  729. 

And  see  Schultz  v.  State  (1908)  185 
Wis.  644,  114  N.  W.  506,  116  N.  W. 
259,  671,  wherein  it  was  held  that  the 
allowance  of  amendments  to  an  indiet> 
ment  changing  the  date  of  tlireats 
alleged  therein  as  t^e  baais  of  the 
offense  charged,  and  changing  an  al- 
legation therein  as  to  the  business  of 
the  person  threatened,  was  clearly 
justified  by  statute,  and  paiticalar^ 
because  the  amendments  did  not  go  to 
the  substance  of  the  indictment,  and 
were  not  prejudicial  to  tke  defendant 

In  an  English  decision  (Reg.  v. 
Price  (1900)  17  Timea  L.  R.  (B««.) 
80),  wherein  the  dates  in  an  indict- 
ment were  eaq;>res8ed  in  figures  and 
net  in  words,  it  was  held  that  the  court 
might  properly  amend  the  indictment 
in  this  respects  the  defect  being  one 
of  form  only,  and  within  the  provision 
of  the  statute  relative  to  amendments. 

And  in  Veronneau  v.  Rex   (1916) 
Rap.  Jud.  Quebec  25  B.  R.  276,  31  D. 
L.  R.  332,  26  Can.  Crim.  C^as.  278,  it 
was  held  that  the  court  might  properly 
direct  an  amendment  to  an  indictment 
for  perjury,  by  conforming  the  date 
of  the  offoise  as  alleged  therein,  to  the 
proof,  under  the  authority  of  §  889  of 
the  Criminal  Code.    The  court  distin- 
guished its  holding  from  that  in  Rex 
V.  Lacelle  (1905)  10  Can.  Crim.  Cas. 
229, 11  Ont.  L.  Rep.  74,  wherein  it  was 
held  that  the  amendment  of  an  indict- 
ment for  seduction,  as  to  the  alleged 
date  of  the  offense,  would  be  tan- 
tamount to  charging  a  new  offense, 
since  in  the  present  case  the  offense 
charged  was  not  one  of  that  class  as 
to  which  a  change  of  date  would  sub- 
stantially change  the  offense  charsred. 
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••  X^€acripiion  of  offmiae* 

Under  a  statute  permitting  amend- 
ments  in  matters  of  form,  the  court 
may  authorize  the  amendment  of  an 
indictment  in  respect  to  the  descrip- 
tion of  the  offense,  when  the  amend- 
ment does  not  prejudice  the  defense  of 
the  accused  on  the  merits.  State  v. 
Foxton  (1914)  166  Iowa,  181,  62 
L.R.A.(N.S.)  919,  147  N.  W.  347,  Ann. 
Cas.  1916E,  727;  Rocco  v.  State  (1859) 
37  Miss.  857;  Gamblin  v.  State 
(1871)  45  Miss.  658;  Lariscm  v. 
State  (1887)  49  N.  J.  L.  256,  60  Am. 
Rep.  606,  9  Atl.  700;  People  v.  Roof 
(1910)  188  App.  DiT.  633,  122  N.  Y. 
Supp.  677,  affirmed  in  (1910)  199  N. 
Y.  586,  93  N.  E.  1128;  Com.  v.  Parch- 
em  (1912)  21  Pa.  Diet.  R.  1129;  Com. 
V.  Gockley  (1904)  14  Pa.  Dist.  R.  535; 
Reg.  V.  Cronin  (1875)  36  U.  C.  Q.  B. 
342;  Reg.  v.  Flyna  (1«78)  18  N.  B. 
321;  Reg.  v.  Weir  (1899)  3  Can.  Grim. 
Cas.  262;  Rex  v.  Mooney  (1905)  11 
Can.  Grim.  Cas.  333,  Rap.  Jud.  Quebec 
15  B.  R.  57. 

In  State  v.  Foxton  (1914)  166  Iowa, 
181,  52  L.R.A.(N.S.)  919,  147  N.  W. 
347,  Ann.  Cas.  1916E,  727,  wherein  the 
defendant  urged  that  the  court  had 
erred  in  allowing  the  county  attorney 
to  amend  an  indictment  for  obtaining 
money  by  false  pretenses,  by  more 
particularly  describing  the  manner  in 
which  the  defendant  receiyed  the  mon- 
ey, it  was  held  that  the  amendment 
was  properly  authorised  under  chapter 
227  of  the  Laws  of  the  38d  General 
Assenobly,  since  it  neither  changed 
the  nature  or  d^:ree  of  the  crime 
charged,  nor  did  it  prejudice  the  sub- 
stantial rights  of  the  defendant. 

In  Rocco  V.  State  (1869)  87  Miss. 
357,  the  ceurt  pennitted  an  amendment 
to  an  indictment  charging  the  defend- 
ant witk  unlawfully  retailing  liquors, 
by  strfldng  out  the  phrase,  ''and  to 
divers  other  persons,"  which  followed 
the  name  of  the  person  to  whom  the 
illegal  sale  was  charged  to  have  been 
made,  thus  conforming  the  charge  to 
the  evidence,  which  showed  a  sale  only 
to  the  person  named.  This  amendment 
was  held  to  be  expressly  authorized  by 
the  statute  (Rev.  Oode,  p.  616,  art. 
262) ,  providing  that  when  there  shall 
be  a  variance  between  the  statements 


in  an  indictment  and  the  evidence,  "in 
the  Christian  or  surname,  or  both,  or 
other  description  whatever,  of  an^ 
person  whomsoever,  therein  named  or 
described,  or  in  the  ownership  of  any 
property  named  or  described  therein,'' 
it  shall  be  lawful  for  the  court,  *'if 
it  shall  consider  such  variance  not 
material  to  the  merits  of  the  case," 
to  order  such  indictment  amended  to 
conform  with  the  proof. 

Where  an  indictment  for  a  violation 
of  the  statutory  prohibition  against 
exhibiting  a  deadly  weapon  ''in  a 
rude,  angry,  or  threatening  manner," 
described  the  offense  in  these  words, 
except  that  the  word  "mannei^'  was 
omitted,  the  couit  held  that  the  omis- 
sion was  a  mere  formal  defect,  and  a 
proper  subject  of  amendment  under 
the  authoritif  of  the  Code.  Gamblin  v. 
State  (1871)  46  Mfan.  668. 

And  where  an  indictment  was  tech- 
nically defective,  since  charging  that 
the  defendant  did  ''send  and  convey" 
a  certain  insulting  communication,  in- 
stead of  using  the  words  of  the  stat- 
ute, ''send  or  convey,"  the  court  stated 
that  the  defect  might  have  been  cured 
by  directing  an  amendment  to  the  in- 
dictment Rev.  pp.  275,  277,  8f  48, 
58.  Larison  v.  Stgte  (1887)  49  N.  J. 
L.  256,  60  Am.  Rep.  e06,  9  Atl.  700. 

In  People  v.  Roof  (1910)  188  App. 
Div.  633,  122  N.  Y.  Supp.  677,  affirmed 
in  (1910)  199  N.  Y.  686,  98  N.  E.  1128, 
wherein  the  court  allowed  an  amend- 
ment to  an  indictment  for  robbery, 
by  the  insertion  after  the  words,  ''each 
of  said  persons  being  aided  by  an  ac- 
complice actually  present,''  the  fol- 
lowing: "The  said  Myron  Lamphere 
being  then  and  there  aided  by  an 
accomplice  actually  present,  to  wit, 
Fred  Roof,  and  the  said  Fred  Roof 
being  then  and  there  aided  by  an  ac- 
complice actually  present,  to  wit,  My- 
ron Lamphere,"  it  was  heldl  that  no 
error  was  committed  prejudicial  to  the 
accused.  See  §§  285,  293,  Code  Grim. 
Proc. 

In  Com.  V.  Parchem  (1&12)  21  Pa. 
Dist.  R.  1129,  wherein  an  indictment 
for  onbezzlement  alleged  that  the 
money  was  taken  by  virtue  of  the  de- 
fendant's employment  and  on  account 
of  his  "employment,**  instead  of  on 
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account  of  his  ''employer/'  the  court, 
directing  an  amendment  curing  the  er- 
ror»  said  that  the  defect,  being  a 
formal  one,  wae  amendable.  Mareh 
31,  1860,  P.  L.  427,  §  11. 

And  see  Ck>m.  v.  Gockley  (1904)  14 
Pa«  Dist.  R.  585,  wherein  an  indictment 
for  false  pretense  did  not  state 
whether  the  money  obtained  was  given 
as  a  loan,  gift,  or  otherwise,  and  the 
court,  refusing  a  motion  for  a  new 
trial,  stated  that  this  was  at  most,  an 
amendable  defect. 

In  Reg.  V.  Cronin  (1875)  86  U.  C 
Q.  B.  842,  wherein  an  amendment  was 
allowed  to  an  indictment  charging 
that  the  defendant  feloniously  set  fire 
to  a  certain  building,  "with  intent  to 
defraud,"  by  striking  out  the  phraee 
quoted,  the  court  held  that  the  amend- 
ment was  proper,  there  being  no  doubt 
as  to  the  authority  therefor,  since  the 
enactment  of  the  statute.  Can.  Gonsol. 
Stat.  chap.  99,  §  78. 

And  see  Reg.  v.  Flynn  (1878)  18 
N.  &  821,  wherein  the  court  said  that 
an  indictment  for  doing  grievous  bod* 
ily  harm,  which  alleged  that  the  ac- 
cused did  "feloniously  stab,  cut,  and 
wound,"  instead  of  describing  the 
offense  in  the  terms  of  the  statute,  am 
that  he  "unlawfully  and  malicidusly" 
stabbed,  might  be  amended  if  consid- 
ered defective,  under  the  authority  of 
§  82  of  32  ft  38  Vict.  chap.  29,  relative 
to  procedure  in  criminal  cases. 

In  Reg.  V.  Weir  (1899)  8  Can.  Grim. 
Caa.  262,  it  was  held  that  an  amend- 
ment to  an  indictment  for  making  a 
false  bank  return,  by  inserting  the 
word  "containing"  before  tl|e  words  "a 
wilful,  false,  and  deceptive  state- 
ment," was  properly  allowed  under 
the  authority  of  §  728  of  the  Criminal 
Code,  the  court  saying:  "The  correc- 
tion in  no  way  changes  the  character 
or  nature  of  the  offense,  and  as  the 
defendant  knew  to  the  same  extent 
before  and  after  the  amendment  what 
he  was  accused  of,  he  was  neither  mis- 
led nor  prejudiced  by  it.  The  test 
whether  a  defendant  can  be  prejudiced 
by  such  an  amendment  is  whether  a 
defense  under  an  indictment  as  it 
originally  stood  would  be  equally 
available  after  the  amendment  is 
made,  and  whether  any  evidence  the 


defendant  might*  have  would  be  equal- 
ly applicable  to  the  indictoient  in  the 
one  form  as  in  the  other.  ...  In 
fine,  if  the  transaction  is  not  altered 
by  the  amendment,  but  remains  pre- 
cisely the  same,  the  amendment  ought 
to  be  allowed,  bat  if  the  amendmeoit 
would  subslatttte  a  different  transac- 
tion from  that  atteged,  or  would  ren- 
der a  different  plea  necessary,  it  ought 
not  to  be  made." 

And  where  an  indictment  which 
charged  "ttiat  Frank  lioonoy  attempt- 
ed to  kill  and  murder  constable  Vic- 
ars" was  amended  so  as  to  read,  "That 
Frank  Mooney,  with  intent  to  commit 
murder,  shot  at  conatable  Vicars,"  it 
was  held  tkat  snch  amendment  was 
properly    allowed.      Bex   v.    Mooney 

(1905)  11  Can.  Crim.  Cas.  883»  Rap. 
Jud.  Quebec  15  B.  R.  57. 

f,  DeBGHfpHom,  of  prapeH^. 

The  allowance  by  the  court  of  an 
amendment  to  an  indictment,  in  re- 
spect to  the  description  of  any  prop- 
erty therein  mentioned,  is  held  to  be 
proper  under  statutory  authority  to 
amend,  as  going  to  a  defect  of  form 
only. 

Iowa.— State  v.  Mullen  (1911)  151 
Iowa,  392,  181  N.  W.  679,  Ann.  Cas. 
1918A,  899. 

Louisiana. — State  v.  Garter  (1890) 
—  La.  — ,  9  So.  128;  State  v.  Perkins 
(1897)  49  La.  Ann.  310,  21  So.  889; 
State  V.  Jacobs  (1898)  50  La.  Ann. 
447,  23  So.  608;  State  v.  Gregg  (1909) 
122  La.  979,  48  So.  426;  State  v.  Leblea 
(1915)  137  La.  1007,  69  So.  808. 

Mississippi. — Freeman  v.  State 
(1914)  108  Miss.  818,  60  So.  782,  67 
So.  460. 

New    Josey. — State    r.    Johnson 

(1918)  91  N.  J.  L.  611,  104  Atl.  598. 

New    Yoric  —  People    v.    Langl^y 

(1906)  114  App.  Div.  427,  »  N.  Y. 
Crim.  Rep.  281,  100  N.  Y.  Sapp.  128. 

South  Carolina. — State  v.  Rodman 
(1910)  86  S.  C.  154,  68  S.  E.  848. 

England.— Reg.  v.  Noville  (1862)  6 
Cox,  C.  C.  69;  Beg.  v.  Sturge  (1854)  18 
Jur.  1052,  8  EL  &  BL  784,  118  Eng. 
Reprint,  1816,  28  L.  J.  Mag.  Gas.  N.  S. 
172,  2  Week.  Rep.  477 ;  Reg.  v.  GKimble 
(1872)  12  Cox,  C.  C.  248,  27  L.  T.  N. 
S.  692,  21  Wedk:  Rep.  299,  42  L.  J. 
Mag.  Gas.  N:.  S.  7,  L.  R.  2  G.  C.  1«  1 
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Am.  Crim.  Rep.  896;  Rtg.  v.  Sutton 
(1877)  18  Cox,  C.  G.  648. 

Caiuida. — ReR.  v.  Carleton  County 
(1882)  1  Ont  Rep.  277;  Reg.  v.  Pat- 
terson (1896)  2  Can.  Crim.  Cas,  339. 

In  State  v.  Mullen  (1911)  151  Iowa, 
392,  181  N.  W.  679,  Ann.  Cas.  1913A, 
399,  it  was  held  proper  for  the  district 
attorney  to  amend  an^  indictment  with 
the  court's  permission,  so  as  to  cor* 
rect  a  description  of  certain  property 
alleged  to  hare  been  falsely  obtained, 
it  being  provided  by  statute  (Laws  of 
the  83d  General  Assembly,  chap.  227, 
T  7)  that  amendments  in  correction  of 
errors  in  name  or  description  of  any 
person  or  thing  might  be  made,  when 
not  prejudicial  to  substantial  rights  of 
the  defendant,  or  charging  a  different 
crime  or  degree  of  crime. 

Under  §  1047  of  the  Louisiana 
Revised  Statutes,  it  has  been  held 
that  an  indictment  charging  the  lar- 
ceny of  ''one  lot  of  clothing  valued 
at  $1.60''  may  be  amended  by  mak- 
ing the  description  of  the  goods  read, 
"One  lot  of  clothing,  consisting  of 
one  pair  of  woolen  pantaloons  and 
one  plaited-bosom  shirt.''  State  v. 
Carter  (1890)  —  La.  — ,  9  So.  128. 

And  see  State  v.  Perkins  (1897)  49 
La.  Ann.  810,  21  So.  839,  wherein  the 
court  said  that  had  the  defendant 
taken  proper  objection  to  the  alleged 
insufficiency  of  an  allegation  in  an 
indictment  for  larceny,  which  de- 
scribed the  property  stolen  as  "one 
beef  of  the  cow  kind,'*  the  trial  court 
would  have  been  authorized  to 
amend  the  indictment. 

In  State  v.  Jacobs  (1898)  60  La. 
Ann.  447,  23  So.  608,  it  was  held  prop- 
er for  the  court  to  authorize  the  dis- 
trict attorney  to  amend  an  allegation 
in  an  indictment  for  the  larceny  of 
a  bale  of  cotton  "in  the  lint,"  so  as 
to  conform  to  testimony  that  the  cot- 
ton was  "in  the  seed.** 

And  where  an  indictment  for  bur- 
glary and  larceny  charged  the  theft, 
among  other  articles,  of  "six  pairs 
of  house,  each  paid  of  the  value  of  8 
cents,"  it  was  held  proper  for  the 
trial  court  to  authorize  an  amend- 
ment changing  the  clause  so  as  to 
read,  "six  pairs  of  hose,  each  pair 
of  the  value  of  8  cents."  The  court, 
7  A.L.R.— 97. 


quoting  Revised  Statutes,  §  1047,  said : 
"This  law,  construed  in  connection 
with  Revised  Statutes,  §  1064,  has 
been  held  to  authorize  the  amend- 
ment of  defects  in  indictments,  in 
matters  of  description,  or  that  are 
merely  formal  and  not  substantial." 
State  V.  Gregg  (1909)  122  Ul  979^ 
48  So.  426. 

Where,  in  a  prosecution  for  steal- 
ing cattle,  a  variance  arose  between 
the  testimony  of  the  owner  of  some 
of  the  cattle  and  the  description  of 
the  cattle  in  the  indictment,  as  to 
the  brand  by  which  the  cattle  were 
marked,  it  was  held  proper  for  the  trial 
court  to  authorize  an  amesidment  of 
the  indictment  to  make  the  description 
therein  conform  to  the  testimony. 
State  V.  Lebleu  (1916)  187  La.  1007, 
69  So.  808w 

And  it  was  held  in  Freeman  v.  State 
(1914)  108  Mies.  818,  67  So.  460,  that, 
where  an  indictment  for  receiving  de- 
posits in  an  insolvent  bank  alleged 
the  receipt  of  $7.60  in  lawful  money, 
and  the  evidence  showed  the  receipt  of 
money,  a  check,  and  a  warrant,  with 
the  total  value  of  $7.60,  the  court  prop- 
erly directed  an  amendment  conform- 
ing the  indictment  to  the  proof,  under 
the  authority  of  §  1608  of  the  Code  of 
1906. 

In  State  v.  Johnson  (1918)  91  N.  J. 
L.  611,  104  Atl.  693,  the  court  held 
that  an  amendment  to  an.  indictment 
for  fraudulent  conversion,  by  insert- 
ing the  word  "moneys"  between  the 
statement  of  the  amount  converted  and 
the  words,  "of  the  goods  and  chattels," 
was  properly  allowed,  since  the  power 
of  amendment,  under  §  44  of  the  Crim- 
inal Procedure  Act,  is  applicable  to 
that  class  of  cases  where  a  specific 
criminal  charge  can  be  perceived  on 
the  face  of  the  indictment,  which  fails 
to  be  effective  only  by  reason  of  an 
error  which  the  court  can  clearly  in- 
fer was  a  clerical  oversight. 

In  People  v.  Langley  (1906)  114 
App.  Div.  427,  20  N.  T.  Crim.  Rep. 
281,  100  N.  Y.  Supp.  123,  on  the  pros- 
ecution of  an  indictment  for  grand 
larceny,  which  contained  a  recital  that 
the  defendant  had  misrepresented 
himself  to  be  in  control  of  a  corpora- 
tion owning  valuable  land  in  Virginia, 
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th€  eouri  permitted  an  amendment  in- 
Mrtitkg  the  word  "West"  before  "Vir- 
ginia/' On  the  defendant's  exception 
to  the  allowance  of  this  amendment, 
it  was  held  that  there  was  no  doubt  as 
to  the  rifirht  of  the  court  to  amend  the 
indictment  by  correcting  the  descrip* 
tien  of  the  property,  under  the  author- 
ity of  §  293  of  the  Code  of  Criminal 
Ihrocedure.  For  New  York  authorities 
to  the  contrary,  see  III.  e,  infra. 

And  an  amendment  to  an  indictment 
for  obstructing  a  public  road,  which 
nrierely  made  the  description  of  the 
road  more  certain,  was  held  proper  in 
Slate  T.  Rodman  (1910)  86  S.  &  164, 
68  B.  E.  848,  under  the  anthority  of 
S  58  of  the  Criminal  Code,  providing 
that  the  court  may  amend  indictments 
as  to  any  defect  in  form,  or  in  con- 
formance to  the  proof,  in  all  cases 
where  such  amendment  does  not 
change  the  nature  of  the  offense 
charged. 

But  see  Sehenck  y.  State  (1916)  76 
Tex.  Crim.  Rep.  285,  174  8.  W.  867, 
where  on  the  prosecution  of  an  indict- 
ment charging  the  theft  of  various  ar- 
ticles, including  '*one  distributer 
leather  belt,'*  a  variance  arose  between 
the  proof  and  the  allegation  of  the  in- 
dictment as  to  the  description  of  tiie 
belt  alleged  to  have  been  stolen,  and 
it  was  held  that  the  court  had  no 
authority  to  strike  the  item  from  the 
indictment. 

Where  an  indictment  charged  the 
defendant  with  perjury  while  testify- 
ing in  a  prosecution  against  certain 
parties  for  setting  fire  to  a  bam,  and 
it  appeared  from  evidence  introduced 
on  the  trial  that  the  prosecution  in 
question  had  been  for  setting  fire  to 
a  stack  ef  barley,  which  offense  was  in 
fact  the  same,  it  was  held  that  the 
variance  might  be  corrected  by  amend- 
ing the  indictment,  under  the  author- 
ity of  14  ft  15  Vict.  chap.  100, 1 1.  Reg. 
V.  Neville  (1852)  6  Cox,  C.  a  (Eng.) 
69. 

And  in  Reg.  v.  Sturge  (1854)  18 
Jnr.  10^,  8  El.  ft  Bl.  784, 118  Eng.  Re- 
print, 1816,  28  L.  J.  Mag.  Cas.  N.  S. 
1T2,  2  We^.  Rep.  477,  wherein  a  va- 
riance arose  between  the  evidence 
and  the  allegation  of  an  indictment  for 
obstructing  a  footway,  as  to  the  de- 


aeription  of  the  footway,  the  ooart  held 
that  the  misdescription  might  be  cor- 
rected by  amending  the  indictment, 
under  the  authority  vested  in  the  court 
by  14  ft  15  Vict.  chap.  160,  §  1. 

It  was  held  in  Reg.  v.  Gumble  (1872) 
12  Cox,  C.  C.  (Bag.)  248,  27  L.  T.  N. 
S.  692,  21  Week.  Rep.  299, 42  L.  J.  Mag. 
CJas.  N.  S.  7,  L.  R.  2  C.  C.  1,  1  Am. 
Crim.  Rep.  396,  that  the  court  had  pow- 
er under  14  ft  15  Vict.  chap.  106^  S  h 
to  amend  an  indictment  alleging  tte 
theft  of  19  shillings  and  6  pence,  by 
conforming  it  to  evidence  that  the 
amount  stolen  was  a  sovereign. 

And  it  has  been  held  that  a  variance 
between  the  allegation  of  an  indict- 
ment and  the  proof,  as  to  the  occupa- 
tion ef  the  land  on  which  the  indict- 
ment charged  that  the  defendants  had 
been  poaching,  should,  if  necessary, 
be  corrected  by  the  allowance  of  an 
amendment,  where  .the  defendants 
would  not  thereby,  be  misled.  Reg.  v. 
Sutton  (1877)  18  Cox,  a  C.  (Eng.) 
648. 

Where  an  indictment  charged  the 
defendant  with  obtaining  two  checks 
by  the  false  pretense  that  there  was 
then  "a  large  quantity  of  beans,  to 
wit,  2,680  bushels  of  beans,'*  in  his 
warehouse,  and  it  appeared  from  the 
evidence  that  the  pretense  was  that 
there  were  "2,680  bushels  of  beans" 
in  the  warehouse,  the  court  held  that 
it  was  proper  to  allow  an  amendment 
striking  out  the  words  "a  large  quan- 
tity of  beans,  to  wit,*'  such  amendment 
being  authorized  by  §  773  of  the  Oim- 
inal  Code.  Reg.  v.  Patterson  (1895) 
2  Can.  Crim.  Cas.  389. 

And  see  Reg.  v.  Carleton  County 
(1882)  1  Oftt.  Rep.  277,  wherein  the 
court  said  that  a  misdescription  as  to 
the  location  of  a  bridge,  in  an  indict- 
ment charging  a  failnre  to  repair  the 
same,  was  a  defect  which  migbt  have 
been  corrected  by  amendment  at  the 
trial,  but  could  net  be  so  altered  on  a 
motion  for  a  new  trial  after  the  re- 
turn of  a  verdict 

ff.  tf leoeltetieoue  Sefee$s  of  f&nn. 

Under  a  statute  vesting  t^e  courts 
with  power  to  amend  indictments  as 
to  matters  of  form,  it  has  been  held 
that  any  amendment  not  prejudicial  to 


ANNO.— INDICTMENT— AMENDMENT. 


1589 


the  rights  of  the  aocuaed  may  be  al- 
lowed. 

lAoiffiaiia*  -^  State  v.  Solliyan 
(188S)  35  La.  Ann.  844;  State  v.  Cren- 
shaw (1893)  45  La.  Ann.  49%,  12  So. 
628;  State  v.  WUliams  (1885)  47  La. 
Ann.  1609,  18  So.  647;  State  v.  Satter- 
white  (1900)  52  La.  Ann.  499,  26  Sow 
1006;  State  v.  Gibson  (1908)  120  La. 
343,  45  So.  271. 

Ma8fiaGkii8ett& — Com.  ▼•  Holley 
(1855)  3  Gray,  468. 

Miasisaippi^-Keys  v.  State  (1916) 
110  Miss.  433,  70  So.  457. 

New  Jersey.— State  v.  Kern  (1889) 
51  N.  J.  L.  269,  17  AtL  114;  State  v. 
Minford  (1900)  64  N.  J.  L.  518,  46 
Atl.  817. 

New  York.— People  v.  CieKg  (1890) 
57  Hun,  591,  10  N.  Y.  Supp.  675;  Peo- 
ple V.  Seanlon  (1909)  132  App.  Div. 
528,  117  N.  Y.  Supp.  57. 

Pennsylvania. — ^Com.  v.  Lambrecht 
(1885)  3  Pa.  Go.  Ct.  323;  Com.  v. 
Ferguson  (1897)  8  Pa.  Dist  R.  120; 
Com.  V.  Miller  (1908)  13  Pa.  Dist.  R. 
147;  Com.  v.  Boyd  (1914)  246  Pa.  529, 
92  Atl.  705,  Ann.  Gas.  1916D,  201. 

Texas.— Johnson  v.  State  (1913)-  70 
Tex.  Grim.  Rep.  583,  157  S.  W.  1196; 
Floree  v.  State  (1917)  —  Tex.  Grim. 
Rep.  — ,  198  S.  W.  575. 

Vermont. — State  v.  Amidon  (1886) 
68  Vt.  524,  2  Atl.  154,  6  Am.  Grim.  Rep. 
41;  State  v.  Donovan  (1903)  75  Vt. 
308,  55  Atl.  611. 

England.— Reg.  v.  Westley  (1859) 
8  Cox,  C.  C.  244,  5  Jur.  N.  S.  1362,  8 
Week.  Rep.  63,  Bell,  C..  C.  193,  29  L. 
J.  Mag.  Gas.  N.  S.  35;  Reg.  v.  Western 
(1868)  11  Cox,  G.  C.  93,  18  L.  T.  N. 
S.  299,  37  L.  J.  Mag.  Cas.  N.  S.  81, 
L,  R.  1  G.  C.  122,  16  Week.  Rep.  730; 
Reg.  ▼.  Tymms  (1870)  11  Cox,  G.  C. 
645;  Rex  v.  Byers  (1907)  71  J.  P.  205. 

In  State  v.  Sullivan  (La.)  supra,  it 
was  held  proper  for  the  court  to  per- 
mit an  amendment  to  an  indictment 
for  forgery,  by  substituting  the  word 
"obUge"  for  the  word  "charge." 

And  the  action  of  the  trial  court  in 
permitting  the  district  attorney  to 
amend  the  indictment  on  the  trial,  by 
annexing  his  signature  thereto,  was 
held  proper  in  State  v.  Crenshaw 
(1898)  46  La.  Ann.  496,  12  So.  «88, 
evidently    under    the    authority    of 


§  1064  of  the  Revised  Statutes,  since 
the  supreme  court  stated  in  State  ▼• 
Terrebonne  (1898)  45  La.  Ann.  25,  12 
So.  315,  that  indictments  could  not  be 
amended  in  the  absence  of  statutory 
authority,  except  on  process  issued 
to  the  grand  jury  for  that  purposa 

In  State  v.  Williams  (1895)  47  Ln. 
Ann.  1609,  18  So.  647,  wherein  it  ap- 
peaiied  that  an  indictment  had  mis- 
takenly been  indorsed  "a  thru  biU»'' 
when  the  indorsement  was  intended  to 
read  "a  true  bill,"  it  was  held  that  the 
trial  court  properly  permitted  an 
amendment  in  rectification  of  the  er- 
ror, such  amendment  being  one  of 
form  and  not  of  substance,  and  author- 
ized by  §  1064,  Rev.  Stat. 

It  has  been  held  proper  for  the  court 
to  direct  an  amendment  to  an  Indict- 
ment for  burglary,  changing  the  de- 
scription of  the  place  burglarized  by 
substituting  the  word  "store"  for  the 
word  "dwelling."  State  v.  Satter- 
white  (1900)  52  La.  Ann.  499,  26  So. 
1006. 

In  State  v.  Gibson  (1908)  120  La. 
343,  45  So.  271,  it  was  held  proper  for 
the  trial  court  to  authorize  an  amend- 
ment of  an  indictment  for  felonious 
assault,  by  the  insertion  of  the  word 
"him"  following  the  word  "at,"  in  the 
phrase,  "wilfully  shooting  at  him," 
such  amendment  being  within  the 
terms  of  the  statute  (Rev.  Stat.  §§ 
1047,  1063,  1064). 

In  Com.  v.  Holley  (1856)  8  Gray 
(Mass.)  458,  in  which  case  the  de- 
fendant was  indicted  for  being  a  com- 
mon seller  of  spirituous  liquors,  the 
trial  court  allowed  an  amendment  to 
the  indictment,  more  perfectly  setting 
out  the  description  of  a  previous  con- 
viction for  the  same  crime.  The  de- 
fendant excepted  to  the  allowance  of 
the  amendment,  but  the  court  affirmed 
the  action  of  ^e  trial  court,  saying: 
"The  amendment  of  an  indicianent  by 
order  of  court  certainly  strikes  a  per- 
son familiar'  with  the  practice  and 
principles  of  the  common  law  with 
surprise^  But  in  this  class  of  pros- 
ecutions, it  is  expressly  provided  for 
by  statute  (Stat.  1852,  chap.  322,  §  18), 
which  provides  that  in  any  complaint 
or  indictment,  or  other  proceeding  for 
any  violation  of  this  act,  other  than 
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the  first  offense,  it  shall  not  be  req- 
uisite to  set  forth  particularly  the 
record  of  a  former  conviction,  but  it 
shall  be  sufficient  to  allege  briefly  that 
the  defendant  has  been  convicted  of 
a  single  sale,  or  of  being  a  manufac- 
turer»  or  a  common  seller,  as  the  case 
-may  be;  *and  such  allegation,  in  any 
civil  or  criminal  process,  in  any  stage 
of  the  proceedings,  before  final  judg- 
ment, may  be  amended  without  terms 
and  as  a  matter  of  right/ "  And  it 
was  held  that  the  statute  did  not  vi- 
olate the  direction  of  the  Declaration 
of  Rights  that  no  subject  shall  be  held 
to  answer  for  any  offense  until  the 
same  has  been  fully  and  formally 
described  to  him. 

In  Keys  v.  State  (1916)  110  Miss. 
433,  70  So.  457,  it  was  held  that  the 
court  properly  authorized  an  amend- 
ment to  an  indictment  for  selling  in- 
toxicating liquors,  by  the  insertion  of 
the  word  ''liquors,'^  after  the  words 
''spirituous  and  intoxicating,"  such 
amendment  not  prejudicing  the  ac- 
cused in  his  defense,  and  being  author- 
ized by  I  1426  of  the  Code  of  1906.      .. , 

See  Moore  v.  State  (1850)  18 
Smedes  ft  M.  (Miss.)  259,  wherein  it 
was  held  that  an  indictment  defective  [ 
since  lacking  an  indorsement  by  the 
prosecutor  could  not  be  amended  aft- 
er trial,  the  law  of  amendments  not 
applying  to  criminal  cases.  This  case 
arose  before  the  adoption  of  the  Re- 
vised Code  of  1867. 

In  State  v.  Kern  (1889)  51  N.  J.  L.  ' 
259,  17  Atl.  114,  an  indictment  charg- 
ing certain  public  officials  with 
having  awarded  a  contract  without 
advertising  for  bids  contained  a  state- 
ment ostensibly  inserted  to  negative 
an  exception  in  the  statute  under 
which  the  indictment  was  found,  but 
which,  through  clerical  error  in  omit- 
ting the  word  "not,''  was  in  effect  an 
affirmative  statement  apparently  viti- 
ating-the  indictment.  The  court  held 
that  correction  of  the  error  by  amend- 
ment was  proper,  since  §  58  of  the 
Criminal  Procedure  Act,  authorizing 
amendments  to  indictments,  would  ap- 
ply to  that  class  of  cases  where  a 
specific  criminal  charge  can  be  per- 
ceived on  the  face  of  an  indictment, 


which  fails  to  be  effective  only  by 
means  of  a  clerical  error. 

In  State  v.  Minford  (1900)  64  N.  J. 
L.  518,  46  Atl.  817,  the  court  held  that 
the  conclusion  to  an  indictment  was  a 
matter  of  form,  and  so  where  the  con- 
clusion ran  "against  the  peace  of  this 
state  and  the  dignity  thereof,"  instead 
of  "against  the  peace  of  this  state,  the 
government  and  dignity  of  the  same,** 
as  prescribed  by  the  Constitution,  it 
was  proper  for  the  court  to  direct  an 
amendment  correcting  the  error,  un- 
der the  authority  of  the  statute. 
Pamph.  Laws  1898,  p.  881,  §  44^ 

In  People  v.  Clegg  (1890)  57  Hun, 
591,  10  N.  Y.  Supp.  675,  the  defendant 
maintained  that  he  had  been  preju- 
diced by  the  action  of  the  trial  court 
in  allowing  an  amendment  to  an  in- 
dictment for  libel,  by  the  insertion  of 
three  words  which  had  been  inad- 
vertently omitted  from  the  indictment, 
but  the  court  held  that  the  amendment 
conforming  the  indictment  to  the 
proof  in  a  matter  not  prejudicial  to 
the  defendant  was  properly  author- 
ized by  §  293  of  the  Code  of  Criminal 
Procedure. 

It  was  held  proper  in  People  v. 
Scanlon  (1909)  182  App.  Div.  528,  117 
N.  Y.  Supp.  57,  for  the  court  to  direct 
an  amendment  to  an  indictment  for 
manslaughter,  changing  the  name  of 
the  village  where  the  crime  was  al- 
leged to  have  occurred,  where  there 
was  no  claim  of  surprise  or  embar- 
rassment by  the  defendants.  The 
amendment  was  held  to  be  authorized 
by  §  298  of  the  Ck>de  of  Criminal  Pro- 
cedure, providing  for  the  correction 
of  variances  between  the  allegations 
of  an  indictment  and  the  proof  in  re- 
spect to  the  name  or  description  of 
any  place,  where  such  amendment  will 
not  be  prejudicial  to  the  defendant  in 
his  defense  on  the  merits. 

In  CouL  V.  Lambrecht  (1885)  8  Pa. 
Go.  Ct.  828,  wherein  an  indictment  for 
violating  regulations  of  the  board  of 
health  by  doing  unauthorized  plumb- 
ing did  not  specify  with  reasonable 
certainty  the  places  where  such  work 
was  done,  the  court  held  that  the  de- 
fects were  amendable  under  §  13  of 
the  Criminal  Procedure  Act  of  March 
81,  1860,  permitting  amendments   in 
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an  indictment,  of  the  name  of  any 
place,  the  name  and  description  of 
persons  and  property,  or  any  matter 
therein  named  or  described. 

And  it  has  been  held  that  the  omis* 
sion  of.  the  word  "foreman"  from  the 
signature  of  the  foreman  of  the  grand 
jory,  on  the  return  of  an  indictment, 
is  a  defect  of  form  only,  which  is  prop- 
erly amended  by  direction  of  the 
court,  under  the  authority  of  the  Crim- 
inal Procedure  Act.  Com.  v.  Ferguson 
(1897)  8  Pa,  Dist  R.  120. 

In  Com.  V.  Boyd  (1914)  246  Pa.  529, 
92  Atl.  705,  Ann.  Gas.  1916D,  201, 
wherein  an  amendment  was  allowed  to 
an  indictment  charging  the  killing  of 
a  woman,  naming  her,  by  a  man,  also 
named,  which  simply  transposed  the 
pronouns  **him**  and  "her,"  where,  as 
used  in  referring  to  the  defendant  and 
the  deceased,  the  pronouns  were  each 
in  the  wrong  gender,  the  court  held 
that  the  amendment  was  properly  al- 
lowed under  statutory  provision.  Act 
of  March  81,  1860,  P.  L.  427,  §  11. 

In  Com.  V.  Miller  (1903)  13  Pa.  Dist 
R.  147,  it  was  said  that,  on  motion 
therefor,  the  court  might  permit  any 
formal  defects  in  an  indicbnent  to  be 
corrected  by  amendment. 

And  see  McKinley  y.  State  (1847)  8 
Humph.  (Tenn.)  72,  wherein  it  was 
said,  by  way  of  dictum,  that  the  court 
might  properly  authorize  amendments 
to  indictments  in  matters  of  form  only. 

But  see  SUte  v.  Hughes  (1851)  1 
Swan  (Tenn.)  261,  wherein  the  ac- 
cusedt  in  an  indictment  for  false  im- 
prisonment, pleaded  in  abatement  that 
his  name  was  William  B.  Hughes,  and 
not  William  H«  Hughes  as  stated  in 
the  indictment,  the  court  stated  that 
in  the  absence  of  statute  it  was  un- 
aware of  any  practice  by  which  the  in* 
dictment  could  be  amended  in  this 
respect,  without  recommitment  to  the 
grand  jury.  The  court  herein  did  not 
consider  the  dictum  in  McKinley  v. 
State  (Tenn.)  supra. 

It  was  held  in  Flores  v.  State  (1917) 
*—  Tex.  Crim.  Rep.  — ,  198  S.  W.  575, 
that  an  indictment  for  the  sale  of  in- 
toxicating liquor  in  territory  where 
the  sale  was  prohibited,  which  failed 
to  allege  when  the  prohibition  election 
was  held  in  the  county,  and  when 


prohibition  went  into  effect,  might 
properly  be  amended  in  these  respects 
by  direction  of  the  court,  such  defects 
being  in  matter  of  form  only. 

And  see  Johnson  v.  State  (1913)  70 
Tex.  Crim.  Rep.  583,  157  S.  W.  1196, 
wherein  an  indictment  charging  the 
illegal  sale  of  Intoxicating  liquors 
after  an  election  putting  prohibition 
in  force  failed  to  allege  when  the 
election  was  held,  or  when  prohibition 
went  into  effect,  and  it  was  held  that 
the  omission  was  a  matter  of  form 
which  might  properly  be  amended  by 
the  court. 

In  State  t.  Amidoii  (1885)  58  Vt. 
524,  2  Atl.  164,  6  Am.  Crim.  Rep.  41, 
it  was  held  proper  to  allow  an  amend- 
ment to  a  count  in  an  indictment  by 
inserting  the  words,  "contrary  to  the 
form,  force,  and  effect  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state,"  at  the  close  tft  the  count,  the 
court  saying:  "It  .  .  .  cannot  be 
seriously  contended  that  the  words 
allowed  to  be  added  4o  the  first  count 
of  the  indictment,  by  the  county  court, 
contain  an  averment  of  any  fact  nec- 
essary to  constitute  the  crime  charged 
an  assault,  or  that  was  required  to  be 
proved  or  disproved  to  establish  the 
crime  charged,  or  to  defend  against 
the  same.  We  conclude,  therefore, 
that  the  amendment  allowed  was  not 
matter  of  substance,  but  matter  of 
form,  and  within  the  jurisdiction  of 
the  county  court  to  allow."  No  men-' 
tion  of  any  statute  was  made' herein,  ' 

And  in  State  v.  Donovan  (1903)  75 
Yt.  308,  55  Atl.  611,  it  was  held  proper 
for  the  trial  court  to  authorize  the 
amendment  of  an  indictment  for  for- 
gery by  setting  out  the  forged  in- 
strument therein  with  greater  accur- 
acy, such  amendment  not  prejudicing 
the  defendant  in  his  defense  on  the 
merits. 

See  Cain  v.  State  (1888)  4  Blackf. 
(Ind.)  512,  wherein,  an  indictment  not 
concluding,  "against  the  peace  and 
dignity  of  the  state,''  as  required  by 
the  Constitution,  the  trial  judge 
authorized  an  amendment  correcting 
the  omission.  The  court  held  that 
such  an  amendment  was  proper,  since 
the  grand  jury  had  nothing  to  do  with 


1542 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R, 


th«  finding  of  that  conelusion,  and  the 
amendment  did  not  embarrass  the  de- 
fendant nor  deprive  him  of  any  just 
means  of  defense.  No  statute  is  re- 
ferred to  in  the  opinion. 

And  see  McCorkle  v.  State  (1869) 
14  Iiid.  39,  wherein  the  defendant  con- 
sented in  open  cour^  to  an  amendment 
to  an  indictment  as  to  the  date  of  the 
offense  charged,  and  it  was  held  that 
he  could  not  subsequently  object  to 
the  authorization  of  such  correction. 

On  the  prosecution  of  an  indictment 
for  perjury,  it  has  been  held  that  the 
court  may  properly  amend  the  indict- 
ment as  to  the 'description  of  an  act 
of  Parliament  referred  to  therein. 
Reg,  T.  Westley  (1869)  8  C3ox,  C.  C. 
(Eiig.)  244,  6  Jur.  N.  S.  1362,  8  Week. 
Rep.  63,  Bell,  C.  G.  193,  29  U  J.  Mag. 
Gae.  N.  S.  35. 

And  where  an  indietment  ehaxged 
the  defendant  with  the  eommiaaion  of 
perjury  on  the  hearing  of  a  eomidaint 
before  certain  justices  "assigned  to 
keep  the  peace  in  and  for  the  said 
county,  and  acting  in  and  for  the  bor- 
ough of  Tiyerton,''  and  it  appeared 
that  such  justices  were  assigned  to 
the  borough  only,  and  net  to  the  coun- 
ty, the  court  held  that  the  judge  had 
power  to  correct  the  variance  by  way 
of  amendment,  under  14  ft  15  Vict. 
chap.  100,  §  1.  Reg.  v.  Western  (1868) 
11  Cox,  C.  O.  (Eng.)  98,  18  L,  T.  N.  S. 
299,  87  L.  J.  Mag.  Cas.  N.  S.  81,  L.  R. 
1  C.  C.  122,  16  Week.  Rep.  730. 

And  similarly,  where  the  defendant 
was  charged  with  perjury  alleged  to 
have  been  committed  at  the  hearing 
of  a  summons  charging  a  certain 
woman  with  being  drunk,  and  it  ap- 
peared that  the  summons  had  been  for 
being  "drunk  and  diaorderty,'*  it  was 
held  that  the  court  was  empowered 
by  14  ft  15  Vict  chap.  100,  §  1,  to 
amend  the  indictment  by  adding  the 
words,  "and  disorderly,''  in  correction 
of  the  variance.  Reg.  v.  Tymms 
(1870)  11  Cm,  C.  C.  (Eng.)  646. 

Where  an  indictment  charged  the 
obtaining  of  money  by  the  false  pre* 
tense  that  the  defendant  had  made 
funeral  arrangements  and  paid  the 
undertaker  lor  the  burial  of  a  certnin 
child,  and  it  appeared  fren  the  evi* 
dence  that  the  funeral  arrangements 


had  been  made  ti^  the  burial  of  a  dif- 
ferent child,  it  was  held  that  the  court 
might  properly  amend  the  indictment 
in  correction  of  the  variance.  Rex  v. 
Byers  (1997)  71  J.  P.  (Eng.)  206. 

It  has  been  held  that  the  court  may 
authorize  the  amendment  of  an  in- 
dictment in  respect  to  the  venue  as 
alleged  therein.  But  see  III.  e,  infra, 
for  Texas  cases  holding  that  such 
amendments  are  of  the  substance  of 
the  indictment,  and  unauthorised. 
Welty  V.  Ward  (1905)  164  Ind.  497, 78 
N.  E.  889,  3  Ann.  Cas.  556;  Winaton 
V.  State  (1912)  101  Miss.  101,  57  So. 
646;  People  v.  Bromwieh  (1909)  136 
App.  Div.  67,  119  N.  Y.  Supp.  838,  af- 
firmed in  (1911)  200  N.  Y.  385,  93  N. 
£.  933. 

Under  statutes  of  Indiana  (Boxns's 
Anno.  Stat  1901,  i  1960,  Rev.  Slat 
1881,  8  lasi,  and  fiomer'a  Jknnn.  Stat 
1901)  it  has  been  held  proper  for  the 
court  to  amend  an  indictment  by 
directing  a  correction  of  Ote  venue  as 
laid  therein.  Welty  v.  Ward  (Ind) 
supra. 

And  under  the  proviaicms  of  §  1508 
of  the  Mississippi  Code  of  1906, 
antfaoriaing  the  allowance  of  amend- 
ments to  indictments  to  confenn  al- 
legations therein  as  to  the  name  of 
any  place,  to  the  proof  thereof,  it  was 
held  proper  for  the  court  to  permit 
the  insertion  of  the  words,  ''and  dis- 
trict in  the  venue  of  an  indictnent, 
to  make  it  read,  "in  tiie  county  and 
district  aforesaid.'*  Winston  ▼.  Stats 
(1912)  101  MisNS.  101,  57  So.  645. 

Similarly,  in.  People  v.  Bromwid 
(N.  Y.)  supra,  it  was  held  proper  un- 
der the  provision  of  §  293  of  the  Cede 
of  Criminal  Procedure,  for  the  court 
to  direct  an  amendment  to  an  iadiet* 
meat  for  false  registration,  by  correet- 
ing  a  clerical  error  therein  aa  to  the 
district  in  which  the  offense  was  com- 
mitted, the  amendment  not  prejudic- 
ing the  accused  in  his  defense  on  the 
merits. 


///•  Amcndmrntti  of 
a.  tdenUity.  of  inured 

The  amendment  of  au  xadictBMut 
bgr  substituting  therein  the  naaae  of 
auother  person  as  the  one  iujiiied, 
when  woricing  a  change  of  identic,  is 
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an  aindiidiiient  in  sobatance  which  the 
courts  are  not  anthorized  to  make. 
State  V.  Morgan  (1888)  35  La.  AnxL 
1139;  State  v.  Taylor  (1897)  49  La. 
Ann.  819,  21  So.  516;  Blumenberg  v. 
State  (1878)  55  Miae.  528,  3  Am.  Crtm. 
Rep.  284. 

In  State  v.  Morgan  (La.)  supra, 
wherein  the  trial  ooart  permitted  an 
amendment  at  an  indictment  for  rape, 
by  the  substitution  of  the  name  of  a 
different  person  than  the  one  orig- 
inally alleged,  as  the  victim  of  the  of- 
fense»  it  was  held  that  since  such  an 
amendment  effected  a  change  in  the 
identity  of  the  person  assaulted,  it 
necessarily  worked  prejudice  to  the 
accused,  and  constituted  reversible 
-error. 

And  where  an  amendment  to  an  in- 
dictment was  asked  for  the  purpose 
<pI  substituting  another  person  therein 
for  tiM  person  injured,  it  was  held 
that  such  an  amendment  was  one  of 
substance,  which  the  court  could  not 
authorize.  State  v.  Taylor  (1897)  49 
La.  Ann.  319,  21  So.  516. 

Where  the  defendant  was  indicted 
for  unlawfully  selling  liquor  to  J.  T, 
Middlebrook,  and  the  trial  court  al- 
lowed an  amendment  of  the  indictment 
to  conform  it  to  proof  that  the  liquor 
was  sold  to  A.  T.  Middlebrook,  the 
court  held  that  this  was  not  an  amend- 
ment of  a  mere  mistake  in  name, 
which  might  be  authorized  by  §  2799 
of  the  Code  of  1871,  but,  since  it  ap* 
peared  that  there  were  in  the  county 
both  a  J.  T.  and  an  A.  T.  Middlebrook, 
the  amendment  worked  a  change  of 
identity  which  was  an  essential  of  the 
^rime,  which  could  be  changed  only  by 
a  new  finding  of  the  grand  jury. 
Blumenberg  v.  State  (BUso.)  supra. 

And  see  Watts  v.  State  (1904)  99 
Md.  86,  57  Atl.  542.  The  trial  court 
herein  permitted  the  state's  attorney 
to  amend  an  indictment  for  murder  by 
conforming  the  name  of  the  deceased 
as  it  appeared  in  the  first  count,  to  the 
nanM  of  the  deceased  as  set  forth  in 
the  second  count.  The  court  held  that 
this  amendment  was  unauthorized,  the 
name  of  the  defendant  being  a  matter 
of  substance,  which  could  only  be 
changed  with  the  consent  of  the  grand 
jury  in  the  absence  of  some  statutory 


provision.  And  the  court  added  that 
the  only  statutory  provisions  for 
amendment  of  an  indictment  in  case 
of  misnomer  were  §§  283  and  284  of 
article  27  of  the  Code. '  By  §  288,  a  mis- 
niomer  of  the  defendant  in  an  indict- 
pient  could  be  corrected  only  where 
the  misnomer  had  been  pleaded  in 
abatttnent,  and  §  284  provided  for  the 
correction  of  errors  in  setting  forth 
the  names  of  persons  other  than  the 
defendant,  only  after  a  jury  had  been 
sworn  on  tbe  indictment. 

See  also  State  v.  I^on  (1867)  47  N. 
li.  416,  wherein  the  court  stated  that 
under  the  Statute  of  July  3, 1863,  mat- 
ters of  form  in  an  indictment  could 
be  amended,  but  not  matters  of  sub- 
stance. And  it  was  held  that  the  name 
of  the  owner  of  the  goods,  alleged  to 
be  stolen  in  an  indictment  for  larceny, 
was  a  matter  of  substance  which  could 
not  be  made  the  subject  of  amendment. 

b.  Time  ti^hen  matter  of  eubatanoe. 

While  the  time  of  the  commission  of 
an  offense  is  ordinarily  a  matter  of 
form,  there  are  instances  in  which 
time  becomes  a  matter  of  substance,  in 
which  event  it  cannot  be  made  the  sub- 
ject of  amendment  by  the  court.  Dick- 
son V.  State  (1884)  20  Fla.  800,  5  Am. 
Crim.  Rep.  297;  People  v.  Van  Every 
(1917)  222  N.  T.  74,  118  N.  E.  244; 
Com.  V.  Seymour  (1869)  2  Brewst. 
(Pa.)  567;  Com.  v.  Kaas  (1868)  8 
Brewst  (Pa.)  422;  State  v.  Sowell 
(1909)  86  8.  C.  278,  67  S.  E.  816;  San- 
ders V.  State  (1861)  26  Tex.  119;  State 
V.  Davidson  (1871)  36  Tex.  865;  Kirk- 
endall  4.  State  (1915)  78  Tex.  Crim. 
R^.  168,  180  S.  W.  676;  Johnson  v. 
State  (1918)  —  Tex.  Crim.  Rep.  — , 
206  S.  W.  527;  Drummond  v.  State 
(18T8)  4  Tex.  App.  150;  Clement  v. 
State  (1886)  22  Tex.  App.  28,  2  S.  W. 
879;  Rex  v.  Lacelle  (1905)  10  Can. 
Crim.  Cas.  829,  11  Ont.  L.  Rep.  74. 

Where,  on  the  argument  of  a  de- 
murrer to  an  indictment  for  being  ac- 
cessory to  a  burglary,  it  appeared  that 
the  indictment  did  not  allege  that  the 
offense  was  committed  in  the  night- 
time, as  required  in  the  statutory  defi'- 
nition  of  the  offense,  the  court  held 
lliat  the  omission  was  a  fatal  defect, 
which  it  was  not  authorized  to  remedy 
by  amendment,  the  Act  of  MarcTi  81, 
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1860,  §  11,  confining  the  power  of 
amendment  to  ''formal  defects.**  Com. 
V.  Kaas  (1868)  8  Brewst.  (Pa.)  422. 

And  see  State  v.  Johnson  (1888)  86 
La.  Ann.  842,  w)ierein  it  was  held  that 
an  amendment  might  properly  be  al- 
lowed to  an  indictment  for  burglary 
as  to  the  time  of  the  offense  under 
article  1047  of  the  Revised  Statutes, 
when  the  allegation  of  time  was  as  to 
the  date  of  the  week,  month,  or  year, 
but  the  court  stated  that  when  the  dis- 
tinction of  time  was  as  between  day 
and  night,  time,  in  the  latter  instance, 
being  of  the  essence  of  the  crime, 
would  not  be  the  subject  of  amend- 
ment. 

In  People  v.  Van  Every  (1917)  222 
N.  Y.  74,  118  N.  E.  244,  it  appeared 
that  on  the  8th  day  of  February,  1915, 
an  indictment  was  returned  by  the 
grand  jury,  charging  the  defendant 
with  the  commission  of  a  misdemeanor 
on  the  17th  day  of  October,  1916.  The 
defendant  demurred  to  the  indict- 
ment, whereon  the  court  permitted  an 
amendment  so  as  to  charge  the  com- 
mission of  the  crime  in  1914.  On  this 
appeal  from  the  court's  ruling,  it  was 
held  that  since  by  the  statute  (Code 
Crim.  Proc.  §§  280,  284,  subd.  5)  it  is 
essential  to  the  validity  of  an  indict- 
ment that  it  disclose  a  crime  com- 
mitted prior  to  the  finding  of  the  in- 
dictment^  the  amendment  by  the  court 
was  one  of  substance,  and  not  of  form, 
and  therefore  constituted  reversible 
error.  And  see  §  293  of  the  Criminal 
Code,  which  authorizes  an  ant^ndment 
as  to  time,  only  when  the  defendant 
will  not  thereby  be  prejudiced  in  his 
defense  on  the  merits. 

In  State  v.  Sexton  (1824)  10  N.  C. 
(8  Hawks)  184,  18  Am.  Dec.  584,  the 
court  said:  'It  is  a  familiar  rule  that 
the  indictment  should  state  that  the 
defendant  committed  the  offense  on  a 
specific  day  and  year,  but  it  is  unnec- 
essary to  prove,  in  any  case,  the  pre- 
cise day  or  year,  except  where  the  time 
enters  into  the  nature  of  the  offense. 
But  if  the  indictment  lay  the  offense  to 
have  been  committed  on  an  impossible 
day,  or  on  a  future  day,  the  objection 
is  as  fatal  as  if  no  time  at  all  had  been 
inserted.'* 


In  State  v.  Sowell  (1909)  86  a  C 
287,  67  S.  E.  816,  it  was  held  that  the 
amendment  of  an  indictment  for  house- 
breaking and  larceny,  by  conforming 
an  allegation  that  the  offense  was 
committed  in  the  daytime  to  proof  that 
the  breaking  occurred  in  the  night, 
was  a  material  amendment,  changing 
the  nature  of  the  offense  charged,  and 
not  authorized  by  S  58  of  the  Criminal 
Code. 

See  Com.  v.  Seymour  (1869)  2 
Brewst.  (Pft.)  567,  wherein  it  was  held 
that  the  statute  allowing  the  amend- 
ment of  indictments  (Act  March  81, 
1860)  would  not  permit  the  amend- 
ment of  an  allegation  that  the  offense 
was  committed  in  the  year  1800,  so  as 
to  charge  the  conunission  of  the  of* 
fense  as  in  the  year  1868. 

And  see  Dickson  v.  State  (1884)  20 
Fla.  800,  5  Am.  Crim.  Rep.  297,  where- 
in an  indictment  alleged  the  eommis- 
sion  of  the  offense  on  a  day  subsequent 
to  the  return  of  the  indictment,  and 
the  court  held  that  the  date  of  the 
offense  was  a  matter  of  substance, 
which  could  not  be  changed  by  amend- 
ment. 

In  Texas,  the  courts  are  even  more 
strict  in  the  protection  of  the  rights 
of  the  accused,  holding  in  almost  eveiy 
case  that  the  allegation  in  an  indict- 
ment as  to  the  time  of  an  offense  is  a 
matter  of  substance,  which  the  court 
is  not  authorized  to  amend.  In  San- 
ders V.  State  (1861)  26  Tex.  119,  it 
was  held  to  be  «rror  to  allow  the  dis- 
trict attorney  to  amend  an  indictment 
by  correcting  a  mistake  therein  as  to 
the  time  of  the  commission  of  the  al- 
leged offense,  the  court  saying:  "No 
'part  of  an  indictment  can  be  more  mat- 
ter of  substance,  as  distinguished  from 
matter  of  form,  than  the  part  which 
states  the  time  of  the  commission  irf 
the  offense.  An  indictment  may  be 
amended  when  it  is  defective  on  ac- 
count of  form,  but  where  an  indict- 
ment is  defective  in  substance,  the  de- 
fect cannot  be  cured  by  amendment; 
and  the  reason  is  that  the  substance 
of  the  indictment  is  the  finding  of  tiie 
grand  jury,  and  must  be  taken  aa  it 
comes  from  them,  whereas  the  formal 
part  of  the  bill  is  supposed  to  be  whol- 
ly the  work  of  the  officer  of  the  law» 
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«nd  may  be  amended  by  him  under  tbe 
Hiireciion  of  the  cooii." 

In  State  v.  Elliot  (1870)  24  Tex.  148, 
the  court  held  that  the  allegation  of 
the  time  of  commission  of  an  offense 
was  a  matter  of  form  only,  and  in  this 
respect  an  indictment  could  properly 
be  amended  by  the  court*  under  the 
authority  of  the  statute  (Paschal's 
Dig.  art.  2&71)  providing  for  amend- 
ments in  matters  of  form.  But  the 
court  did  not  consider  the  earlier  cases 
to  the  contrary,  and  when  the  same 
question  arose  in  the  case  of  Drum- 
mond  V.  State  (1878)  4  Tex.  App.  160, 
the  court,  on  the  authority  of  Sanders 
v.  State  (Teiu)  supra,  reversed  the 
holding  in  State  v.  Elliot,  saying: 
^The  substance  of  the  ruling  in  that 
case  was  'that  ^e  averment  of  time 
in  an  indictment  is  quite  uniformly 
held,  in  this  country,  to  be  a  matter 
of  form,  and  not  generally  material; 
and  that  under  our  statute  (Paschal's 
Dig.  art.  2977)  it  is  to  be  regarded  as 
matter  of  form,  and  amendable  as 
such.'  In  this  latter  case,  the  court 
seems  to  have  overlooked,  or  paid  no 
regard  to,  the  decision  in  Sanders  v. 
State  above  quoted,  but  predicated 
the  opinion  upon  the  common  law  and 
decisions  of  other  states.  Our  opinion 
is  that  Sanders  v.  State  enunciates  the 
correct  doctrine,  and  that  the  allega- 
tion of  time  in  an  indictment  is  matter 
of  substance,  and  not  amendable." 

It  appeared  in  Drummond  v.  State 
(Tex.)  supra,  that  the  lower  court  had 
allowed  an  amendment  to  an  indict- 
ment as  to  the  time  of  the  conmiission 
of  the  alleged  offense,  and  although  it 
was  apparent  that  the  error  in  date 
was  entirely  a  clerical  one,  the  court, 
in  reversal,  held  that  "the  principle 
involved  is  too  important  to  be  made 
to  yield,  even  in  so  palpable  a  case  of 
«rror  as  this.'* 

And  in  Clement  v.  State  (1886)  22 
Tex.  App.  28,  2  S.  W.  379,  wherein  a 
discrepancy  appeared  between  the  al- 
legation of  an  Indictment  and  the 
proof  as  to  the  date  of  the  commission 
of  the  offense,  so  that  the  alleged  date 
was  not  anterior  to  the  date  of  the 
presentment  of  the  indictment,  it  was 
held  that  this  error  was  one  of  sub- 


stance, which  was  beyond  the  power 
of  the  court  to  correct  or  avoid. 

In  State  v.  Davidson  (1871)  36  Tex. 
326,  wherein  an  indictment  charged 
the  commission  of  an  offense  some 
ten  months  after  the  indictment  was 
found,  it  was  held  that  the  error  oc- 
curred in  a  material  portion  of  the 
charge,  and  could  not,  therefore,  be 
made  the  subject  of  amendment  by 
the  court. 

And  in  Kirkendall  v.  State  (1916) 
78  Tex.  Crim.  Rep.  168,  180  S.  W.  676, 
it  was  held  that  the  failure  to  allege 
the  date  on  or  about  which  the  defend- 
ant abandoned  his  wife,  as  required 
by  statute  in  an  indictment  for  aban- 
donment, was  a  defect  in  substance 
which  could  not  be  cured  by  amend- 
ment. 

And  where  an  indictment  for  per- 
jury alleged  that  the  defendant  ap- 
peared before  the  grand  jury  on  Feb- 
ruary 6th,  1918,  and  swore  falsely  as  to 
something  that  did  not  occur  until 
the  following  March  3d,  and  it  ap- 
peared that  the  true  date  of  his  ap- 
pearance before  the  grand  jury  was 
March  6th,  the  court  held  that  the 
trial  judge  erred  in  treating  the  mis- 
take in  date  as  a  clerical  error,  the 
date  herein  being  not  a  matter  of  form, 
but  of  substance,  which  could  not  have 
been  amended  by  the  court.  Johnson 
V.  State  (1918)  —  Tex.  Crim.  Rep.  — , 
206  S.  W.  527. 

In  Rex  V.  Lacelle  (1905)  10  Can.  Crim. 
Gas.  229,  11  Ont.  L.  Rep.  74,  it.  was 
held  that  the  allowance  of  an  amend- 
ment to  an  indictment  for  seduction, 
changing  the  alleged  date  of  the  of- 
fense, would  be  tantamount  to  charg- 
ing a  new  offense,  and  improper  except 
when  made  subject  to  the  right  of 
the  defendant  to  elect  on  the  charge 
as  amended. 

o.  NiUure  of  ojffense. 

The  courts  may  not  authorize 
amendments  to  an  indictment  which 
in  effect  change  the  nature  or  grade 
of  the  offense  charged.  Such  amend- 
ments, going  to  the  substance  of  the 
indictment,  would  be  highly  preju- 
dicial to  the  accused  and,  it  seems, 
would  infringe  his  constitutional  right 
to  a  presentment  or  indictment  only 
by  a  grand  jury. 
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Kentucky*— Com.  v.  Aima  (1891) 
92  Ky.  184,  17  S.  W.  276. 

MlMissippi.  —  Wilburn  v.  State 
(1912)  161  Misa.  892,  68  So.  7. 

New  Hampekire. — State  v.  Goodrich 
(1866)  46  N.  H.  186. 

New  Jeney. — State  v.  De  Lorenso 
(1911)  80  N.  J.  L.  660,  78  Atl.  660. 

New  Yorkw— People  ▼.  Trank  (1908) 
88  App.  Div.  294,  86  N.  Y.  Supp.  66; 
People  V.  Motello  (1918)  167  App.  Div. 
610,  142  N.  Y.  Supp.  622. 

North  Caroliaa.— State  v.  Jones 
(1888)  101  N.  G.  719,  8  8.  B.  147. 

Soath  CaioHna.— State  v.  Sowell 
(1910)  86  S.  C.  278,  67  S.  E.  816. 

Texas.— Du^  v.  State  (1908)  64 
Tex.  Grim.  Rep.  618,  22  L.R.A.(NJ3.) 
469,  114  S.  W.  817. 

England.— Reg.  v.  Wright  (1860)  2 
Foet  «  F.  820. 

Canada.— Rex  v.  Cohen  (1912)  26 
Ont.  L.  Rep.  497,  22  Ont  Week.  Rep. 
466,  8  Out.  Week.  N.  1409,  6  D.  L.  R. 
487. 

In  Com.  T.  Adams  (Ky.)  supra,  it 
appeared  that  in  the  consideration  of 
the  defendants  demurrer  to  an  in- 
dictment for  forgery,  the  court  had 
expressed  its  doubt  of  the  sufficiency 
of  the  indictment  to  support  a  convic- 
tion for  that  offense,  but  stated  it  was 
of  the  opinion  that  the  facts  were  suf- 
ficient to  constitute  the  offense  of  ob- 
taining goods  under  false  pretenses. 
Thereupon  the  defendant  agreed  to  an 
amendment  of  the  indictment  so  as  to 
make  the  latter  charge,  and  this  was 
done  by  order  of  the  court  On  ap- 
peal, it  was  held  that  the  amendment 
was  void,  the  court  saying:  'It  is 
the  sole  province  of  the  grand  jury, 
under  our  law,  to  find  an  indictment. 
It,  and  not  the  court,  must  say  upon 
what  charge  the  party  shall  be  ar- 
raigned. The  grand  jury  had  not  ac- 
cused the  defendant  of  obtaining 
goods  under  false  pretenses,  but  with 
the  crime  of  forgery^  and  the  judge 
had  no  power  to  assume  its  duties  and 
alter  the  charge  as  fixed  by  it.  There 
is  a  total  want  of  power  to  thus  act 
...  If  the  judge  could,  with  the 
consent  of  the  defendant,  thus  alter 
this  charge,  there  is  no  reason  why  a 
judge  may  not  ia  any  eaae,  usurp  the 
functions    of    the    grand    jury    and 


olMAtfe  tbe  aatare  of  any  oSenae,  as 
fixed  by  its  presentment,  pxovided  ti» 
party  accused  consents  to  the  altera- 
tion. Such  a  praetice  would  be  eon- 
tnury  to  good  peticy." 

In  Wittmm  v.  State  (Ukm.)  sufHra, 
the  defendant  was  charged  by  indict- 
ment with  the  sale  of  spintaona  1^- 
uors  in  violation  of  |  6032  of  the  Code 
of  1906.  This  section  was  repealed 
before  the  trial  of  the  efaarge,  and 
the  eeart  thereafter  pemitted  aa 
amendment  striking  out  part  e<  the 
indictment  so  as  to  charge  a  differttit 
offense.  TUs  was  held  reversible  er- 
ror, since  the  repeal  of  the  statute,  for 
the  alleged  violatkni  of  which  tiie  in- 
dictment was  found,  rendered  the  in- 
dictment void,  and  charging  no  of- 
fMise  at  aH,  and  ike  contt  waa  with- 
out power  to  allow  an  amendment 
which  in  effect  usurped  the  power  of 
the  grand  jury. 

In  State  v.  Goodrich  (N.  H»)  supra, 
it  was  held  that  the  statement  of  the 
value  of  the  articles  stolen,  in  an  in- 
dictment for  larceny,  was  material  and 
a  matter  of  substance,  which  could 
not  be  corrected  by  the  direction  of 
an  amendment  thereto,  since  the  inser- 
tion of  the  value  would  change  the 
indictment  either  to  one  for  simple 
larceny  or  for  grand  larceny. 

In  State  v.  De  Lorenzo  (N.  J.)  su- 
pra, the  defendant  attacked  the  valid- 
ity of  a  ruling  of  the  trial  court,  per- 
mitting an  amendment  to  an  indict- 
ment charging  the  offense  of  keeping 
a  disorderly  house,  which  changed  the 
period  during  which  the  naiaanee  was 
alleged  to  have  run  and  in  effect  put 
the  defendant  on  trial  for  an  offense 
other  than  the  one  charged  by  the 
grand  jury.  This  was  held  reversible 
error,  the  amendment  being  one  of 
aabstaace»  and  not  within  the  disere- 
tion  of  tbe  court 

Where  an  indictment  charging  tbe 
abandonment  of  a  child  under  the  age 
of  fourteen  was  returned  at  a  time 
when  it  was  not  a  crime  to  abandon 
a  child  over  the  age  of  six  years,  it 
was  held  that  the  court  had  no  author- 
ity, under  the  Code,  to  direct  an 
amendment  to  the  indictment  insert- 
ing the  word  six  in  lieu  of  the  word 
fourteen,    so    that    the    indictment 
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charged  the  abandonment  of  a  child 
ttBder  six  years  of  ag*.  The  court 
said:  "The  question  la  presontad 
'nHiethery  when  the  facts  stated  in  tko 
indfetment  do  not  <i((iifltit«^  any 
crime,  the  trial  court  may  amend  it 
lyy  inserting  tiierda  f  urtiMr  and  other 
facts  which,  if  proven,  would  show 
that  the  defendants  have  committed 
a  crime.  I  am  of  the  opinion  that 
such  an  amendment  cannot  be  allowed. 
The  indictment  must  be  found  by  a 
grand  jury,  and  if  the  one  which  it 
presents  does  not  state  any  act  of  the 
defendant  which  constitutes  a  crime, 
then  no  conviction  can  be  had  there- 
on/' People  V.  Trank  (1903)  88  App. 
Div.  294,  85  N.  Y.  Supp.  55. 

And  where  an  amendment  had  been 
allowed  to  a  common-law  indictment 
for  murder,  by  striking  out  the  words 
"malice  aforethought  from  the  charge 
that  the  crime  had  been  committed 
"wilfully,  feloniously,  and  of  malice 
aforethought,^  the  court  held  that  the 
allowance  of  the  amendment  was  er- 
ror, for,  since  the  words  stricken  out 
were  essential  to  a  common^law  charge 
of  murder,  the  amendment  would 
change  the  crime  charged  to  that  of 
manslaughter,  and  the  indictment  no 
longer  being  that  of  the  grand  jury, 
a  prosecution  thereon  would  violate 
the  5th  Amendment  of  the  Constitu- 
tion of  the  United  States.  People  v. 
Motello  (1913)  157  App.  Div.  510,  142 
N.  Y.  Supp.  622. 

In  State  v.  Jones  (1888)  101  N.  C 
719,  8  S.  E.  147,  wherein  the  courti 
with  the  defendant's  consent,  allowed 
an  amendment  to  an  indictment  for 
arson,  which  changed  the  charge  from 
"an  attempt  to  bum  a  dwelling  house'' 
to  "an  attempt  to  bum  a  store,"  it  was 
held  that  the  court  was  without  au- 
thority to  amend  the  indictment  so  as 
to  charge  a  different  grade  of  crime. 

And  where,  in  the  prosecution  of  an 
indictment  for  house-breaking  and 
larceny,  the  court  p^mitted  an  amend- 
ment changing  an  allegation  that  the 
crime  was  committed  in  the  daytime 
so  as  to  conform  to  proof  that  the 
breiddng  occurred  in  the  nighttime,  it 
was  held  that  the  amendment  was  a 
material  one,  changing  the  nature  of 
tiie  offense  charged,  and  not  author- 


ised by  8  W  of  the  Criminal  Code,  per- 
mitting the  amendment  of  certain  de- 
fects in  flmn.  State  v.  Sowell  (1910) 
85  8.  C.  878,  67  &  E.  314L 

In  Duty  V.  State  (1908)  54  Tex. 
Crim.  Rep.  618,  82  L.RJL(N.S.)  469, 
114  8.  W.  817,  wherein  the  trial  court 
successively  quashed  aU  the  allega- 
tions of  an  indictment  b«t  one,  so  that 
the  indictment  presented  an  entirely 
different  pleading,  it  was  held  that 
the  alteration  was  fatal,  the  court  say- 
ing :  'The  action  of  the  court  in  elimi- 
nating the  averments  on  the  motion 
to  quash  so  changed  the  entire  indict- 
ment tiiat  it  was  no  longer  the  act  of 
the  grand  jury.  The  appelant  was 
tried  upon  a  pleading  and  an  indicts 
ment  not  authorized  by  the  grand  jury, 
and  not  presented  by  it.  As  we  under- 
stand the  law  to  be,  tibis  is  fatal  to 
the  conviction  and  fatal  to  the  ease/' 

By  the  English  atatnte  (14  &  16 
Viet  chap.  100,  §  1),  a  broad  power 
of  amendment  was  given  the  court, 
the  statute  providing  that  "whenever 
on  the  trial  of  any  felony  or  misde- 
meanor there  shall  appear  to  be  any 
variance  between  the  statement  in 
such  indictment  and  the  evidence  of- 
fered in  proof  therectf  ...  or  in 
the  name  or  description  of  any  mat- 
ter or  thing  whatsoever  therein  named 
or  described,  •  •  ,  it  shall  be  law- 
ful for  the  court  before  which  the 
trial  shall  be  had.  If  It  shall  consider 
such  variance  not  material  to  the 
merits  of  the  case,  and  that  the  de- 
fendant cannot  be  prejudiced  thereby 
in  his  defense  on  such  merits,  to  or- 
der such  indictment  to  be  amended.'' 
Bnt  in  Reg.  v.  Wright  (1860)  2  Fost. 
&  F.  (Sag.)  820,  it  was  held  that  the 
statute  would  not  authorise  an  amend- 
ment of  an  indictment  charging  a 
''felonious"  foiging,  by  striking  out 
the  word  ''felonious,"  since  such  an 
amendment  would  change  the  nature 
of  the  crime  charged  from  a  felony 
to  a  misdemeanor. 

In  Rex  V.  Cohen  (1912)  26  Qnt.  L. 
Rep.  497,  22  Ont.  Week.  Rep.  456,  3 
Ont.  Week.  N.  1409,  6  D.  L.  R.  4d7»  the 
trial  court  amended  an  indictm^it 
which  charged  the  offense  of  obtain- 
ing "money"  by  false  pretenses,  by 
striking  out  the  word  "money"  and 
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sabstituting  therefor  the  word  "cred- 
it" The  two  charges  were  not  sub- 
fltantially  the  same  offense,  and  the 
court  held  that  the  amendment,  being 
one  of  substance  and  substituting  a 
different  transaction  from  that  alleged 
by  the  grand  jury,  was  not  within  the 
power  of  the  court,  as  defined  by  the 
statute  (Grim.  Code,  §  889). 

But  it  has  been  held  that  the  court 
may  amend  an  indictment  by  striking 
out  a  part  of  the  crimes  therein  al- 
leged, since  such  an  amendment  would 
not  prejudice  the  accused.  State  v. 
Clement  (1910)  80  N.  J,  L.  669,  77  Atl. 
1067;  State  v.  Lamb  (1911)  81  N.  J. 
L.  284,  80  Atl.  Ill;  Com.  v.  Smith 
(1914)  24  Pa.  Dist.  R.  936. 

In  State  v.  Clement  (N.  J.)  supra, 
where  the  defect  of  an  indictment  was 
not  that  it  did  not  charge  any  crime, 
but  that  it  charged  too  many,  it  was 
held  proper  for  the  court  to  authorize 
an  amendment  of  the  indictment  strik- 
ing out  a  part  of  the  crimes  charged, 
and  leaving  but  one,  since  such  an 
amendment  would  present  no  violation 
of  his  constitutional  rights,  and  was 
authorized  by  §  44  of  the  Criminal 
Procedure  Act 

In  State  v.  Lamb  (1911)  81  N.  J. 
L.  234,  80  Atl.  Ill,  it  was  held  that  the 
court  might  properly  direct  an  amend- 
ment of  an  indictment  striking  out 
one  of  two  charges  therein,  under  the 
authority  of  the  statute  (Crim.  Proc. 
Act,  §  44) .  But  the  court  added  that, 
under  the  provision  of  this  statute  au- 
thorizing the  court  to  amend  indict- 
ments either  in  form  or  substance 
where  the  defect  is  apparent  on  the 
face  of  the  indictment,  the  amendment 
must  not  be  of  such  character  as  to 
make  the  indictment  charge  a  crime 
when,  as  presented  by  the  grand  jnry, 
it  fails  so  to  do. 

-  And  in  Com.  v.  Smith  (Pa.)  supra, 
wherein  an  indictment  had  been  re- 
turned charging  both  the  offense  of 
assault  and  battery,  and  of  false  im- 
prisonment, it  was  held  proper  for  the 
court  to  direct  an  amendment  of  the  in- 
dictment so  as  to  charge  only  the 
offense  of  assault  and  battery,  the 
amendment  not  prejudicing  the  rights 
of  the  accused. 


d.  AvermietU  of  essential  fwict. 

An  indictment  which  has  omitted 
an  allegation,  proof  of  which  is  neces- 
sary to  a  conviction,  is  fatally  defec-    ^ 
tive,  and  the 'court  cannot  authorise 
an  amendment  curing  the  defect 

Louiaiaiuu— State  v.  Durbin  (1868) 
20  La.  Ann.  408. 

Miflsiaalp^— Kline  v.  State  (1870) 
44  Miss.  317;  State  v.  Cannon  (1918) 
118  Miss.  280,  79  So.  85. 

New  Jersey.  —  State  v.  Startup 
(1877)  39  N.  J.  L.  423;  SUte  v.  Twin- 
ing (1904)  71  N.  J.  L.  388,  58  AU. 
1098;  State  v.  Ham  (1905)  72  N.  J. 
L.  4,  60  Atl.  41. 

Oregon.— State  v.  Moyer  (1915)  76 
Or.  396,  149  Pac.  84. 

Texas.— Edwards  v.  State  (1881)  10 
Tex.  App.  25. 

England.— Reg.  v.  Larkin  (1854)  6 
Cox,  C.  C.  377,  2  C.  L.  R.  775,  Dears. 
C.  C.  365,  23  L.  J.  Mag.  Cas.  N.  S.  125, 
18  Jur.  539;  Reg.  v(.  Ward  (1857)  7 
Cox,  C.  C.  421;  Reg.  v.  James  (1871) 

12  (3ox,  C.  C.  127;  Reg.  v.  Oliver  (1877) 

13  Cox,  C.  C.  588,  36  L.  T.  N.  S.  114,  25 
Week.  Rep.  323 ;  Rex  v.  Benson  [1908] 
2  K.  B.  270,  21  Cox,  C.  C.  631,  72  J.  P. 
286,  77  L.  J.  K.  B.  N.  S.  644,  98  L.  T. 
N.  S.  933,  24  Times  L.  R.  557,  62  Sol. 
Jo.  516. 

Canada.— Reg.  v.  Carr  (1872)  26 
Lower  Can.  Jur.  61;  Reg.  v.  Morrison 
(1879)  18  N.  B.  682. 

In  State  v.  Durbin  (La.)  supra,  it 
appeared  that  an  indictment  charging 
the  defendant  with  robbery  did  not 
contain  the  word  "feloniously"  before 
'  the  word  "rob."  The  intention  of  the 
party  committing  the  offense  was  a 
necessary  Ingredient  of  the  crime,  and 
the  trial  court  allowed  the  district  at- 
torney to  amend  the  indictment  by 
making  the  necessary  insertion.  The 
court  held  that  the  amendment  was 
ground  for  reversal,  since  the  defect 
was  not  merely  formal,  but  material, 
and  prejudicial  to  the  accused. 

Where  an  indictment  for  prosecut- 
ing secular  business  on  Sunday,  in 
violation  of  statute,  failed  to  negative 
an  exception  in  the  statute  in  favor  of 
''druggists  and  apothecaries,"  the 
court  held  that  the  allowance  of  an 
amendment  remedying  the  defect  was 
a  material  change  not  authorized  by 
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the  following  provision  of  the  statute 
(Rev.  Code,  p.  616,  art  257) :  'The 
indictment  may,  with  consent  of  the 
grand  jury  or  of  the  court,  be  amend* 
ed  at  any  time  during  the  term  of 
court  at  which  it  was  found,  or  after- 
wards by  the  consent  of  defendant, 
with  permission  of  the  court.*'  The 
authority  therein  granted  extends  only 
to  amendments  in  matters  of  form* 
Kline  v.  State  (BOes.)  supra. 

It  was  held  in  State  v.  Cannon 
(Miss.)  supra,  on  the  prosecution  of 
an  indictment  for  a  violation  of  the 
statute  against  liquors  shipped  into 
the  state  under  a  fictitious  name,  that 
the  omission  to  charge  that  the  liquor 
ordered  was  to  be  shipped  to  the  de- 
fendant was  a  fatal  defect,  and  as 
such  the  court  could  not  remedy  the 
omission  by  amending  the  indictment. 

Section  43  of  the  New  Jersey  Act  of 
1876,  regulating  proceedings  in  crimi- 
nal cases,  provided  that  amendments 
might  be  authorized  on  the  trial  of 
any  indictment  where  there  appeared 
to  be  a  variance  in  the  name  of  any 
place,  person  owning  property,  or  per- 
son, property,  or  thing  named*  there- 
in or  in  the  manner  of  describing 
the  offense,  or  in  case  any  error 
in  form  appeared  in  the  indictment. 
And  it  was  further  provided  by 
S  68  of  the  same  act  that  on  objec- 
tion to  the  indictment,  before  the  jury 
was  sworn,  for  any  defect  of  form  or 
substance  ajyparent  on  its  face,  the 
court  might  authorize  an  amendBsent 
curing  such  defects.  In  State  v.  Start- 
up (1877)  89  N.  J.  L.  428,  it  appeared 
that  an  indictm^it  charging  the  d^ 
fendants  as  membora  of  the  board  of 
public  works  of  Jersey  City,  with  hav- 
ing unlawfully  entered  into  a  contract 
fcr  woik  and  materials  without  adver- 
tising for  proposals,  failed  to  allege 
a  criminal  intent  in  the  failure  to  ad- 
vertise. This  was  an  ess^:itial  ele- 
ment of  the  crime,  and  it  was  held 
that  the  omission  could  not  be  supplied 
by  amendment  under  the  sections  above 
cited,  since,  while  the  expression  ^'de- 
fect  of  substance''  contained  in  §  68 
might  well  cover  the  special  points 
named  in  §  48,  ''it  is  plain  that  the 
legislature  cannot  constitutionally  au- 
thoziae  an  amendment  in  substance. 


which  will  change  an  indictment  found 
by  a  grand  jury  so  as  to  substitute  one 
crime  for  another  charged  therein; 
nor,  if  the  indictment  fail  to  set  out 
any  crime,  can  the  court  so  amend  it 
as  to  charge  the  crime  which  it  is 
supposed  they  intended/' 

And  since  in  an  indictment  for  the 
illegal  sale  of  intoxicating  liquors,  the 
place  of  sale  is  of  the  essence  of  the 
crime,  it  has  been  held  reversible  er- 
ror for  the  trial  court  to  authorize  an 
amendment  thereto,  substituting  an- 
other locality  for  that  designated  by 
the  grand  jury,  the  court  saying:  "It 
will  be  perceived  that  the  right  to  di- 
rect an  amendment  of  the  character 
specified  in  the  statute  [Crim.  Proc. 
Act,  §  84]  is  limited  to  those  cases  in 
which  the  variance  is  not  material  to 
the  merits.  In  the  present  case,  the 
variance  seems  to  us  to  be  vital.  The 
sale  of  liquor  is  not  of  itself  criminal ; 
it  only  becomes  so  when  it  is  made 
without  a  license.  Consequently,  as  a 
license  to  sell  liquor  is  limited  by  its 
terms  to  a  particular  place,  the  exist- 
ence or  nonexistence  of  the  offense 
may  depend  altogether  upon  the  place 
where  the  sale  is  made."  State  v.  Ham 
(1905)  72  N.  J.  L.  4,  60  Atl.  41. 

In  State  v.  Twining  (1904)  71  N.  J. 
L.  388,  58  Atl.  1098,  wherein  it  ap- 
peared that  an  indictment  charged  the 
conversion  by  the  defendants  of  prop- 
erty belonging  to  a  corporation  as 
executor  and  trustee,  for  the  use  of 
the  defendants  and  the  corporation, 
and  an  amendment  was  allowed  so  as 
to  charge  that  the  defendants  convert- 
ed the  property  to  their  own  use,  it 
was  held  that  the  amendment  was  not 
authorized  by  §  44  of  the  Criminal 
Procedure  Act,  providing  that  defects 
of  form  or  substance  apparent  on  the 
face  of  an  indictment  might  be  amend- 
ed by  the  court  after  demurrer  or 
motion  to  quash,  and  before  a  jury 
was  sworn.  Further,  the  court  said: 
"To  convert  the  corporation's  prop- 
erty to  the  corporation's  own  use, 
clearly,  is  not  a  criminal  offense. 
«  .  •  The  indictment  failed*  there- 
fore, to  charge  a  crime.  The  amend- 
ment by  which  it  was  made  to  charge 
a  crime  was  in  violation  of  the  con- 
stitutional right  of  the  defendants  not 
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to  be  held  to  answer  to  a  criminal  •f^ 
fense,  unless  on  the  indictment  of  a 
grand  jury/* 

In  State  v.  Hoyer  (1916)  76  Or.  896, 
149  Pac.  84,  the  trial  court  permitted 
an  amendment  to  be  made  to  an  in- 
dictment for  arson,  by  setting  out 
therein  the  name  of  the  owner  of  the 
property  burned,  which  was  a  neces* 
sary  part  of  the  description  of  the  of- 
fense. On  this  appeal  the  court  held 
that  in  the  absence  of  legislative  au* 
thority  the  amendment,  being  one  of 
substance,  was  unauthorized,  and 
ground  for  reversal. 

And  where  the  description  of  the 
offense,  in  an  indictment  for  adultery, 
was  not  equivalent  to  or  synonjrmous 
with  the  statutory  definitions  of  adul- 
tery, the  court  held  that  the  indict- 
ment, being  insufficient  in  a  matter  of 
substance,  was  not  amendable.  Ed- 
wards V.  State  (1881)  10  Tex.  App.  25. 
1  In  Reg.  V.  Larkin  (1854)  6  Cox,  C. 
C.  (Eng.)  377,  2  C.  L.  R.  775,  Dears. 
C.  G.  365,  23  L.  J.  Mag.  Cas.  N.  S.  125, 
18  Jur.  539,  it  was  held  that  the  court 
had  no  authority,  after  verdict,  to  di- 
rect an  amendment  to  an  indictment 
for  receiving  stolen  goods,  in  correc- 
tion of  an  erroneous  allegation  therein 
that  the  prosecutor,  instead  of  the  ac^ 
cused,  knew  that  the  goods  were 
stolen,  since  the  indictment  was  clear- 
ly bad  as  not  alleging  "scienter." 

And  an  indictment  for  larceny  and 
receiving  stolen  goods,  which  failed  to 
allege  the  person  to  whom  the  goods 
belonged^  was  held  defective  in  sub- 
stance, and  not  amendable  by  the 
court,  under  the  statute  (14  &  15  Vict. 
chap.  100,  §  8)  applying  to  formal  de- 
fects. Reg.  V.  Ward  (1857)  7  Cox,  C. 
C.  (Eng.)  421. 

And  see  Sill  v.  Reg.  (1858)  17  Jur. 
207,  Dears.  C.  C.  132,  1  El.  &  Bl.  553, 
118  Eng.  Reprint,  542,  22  L.  J.  Mag. 
Cas.  N.  S.  41, 1  Week.  Rep.  147,  where- 
in it  was  said  that  the  omission  to 
state,  in  an  indictment  for  obtaining 
property  by  false  pretenses,  to  whom 
the  property  belonged,  was  not  a  for- 
mal defect  such  as  might  have  been 
amended  by  tiie  court  under  ttie  au- 
thority of  the  state. 

In  Reg.  V.  James  (1871)  12  Cox,  G. 
C.   (Eng.)   127,  it  was  held  that  the 


words,  '%ith  intent  to  defraud,"  were 
a  material  part  of  an  indictment  fer 
obtaining  money  tiirongh  false  pre- 
tenses, and  when  omitted  tiiey  could 
not  be  supplied  by  amendment,  nnder 
the  authority  vested  in  the  court  by 
statute.  ' 

Similarly,  in  Reg.  v.  Garr  (1872)  28 
Lower  Gun.  Jur;  61,  it  was  held  that 
the  omission  of  the  woris,  "of  malice 
aforethought;''  in  ail  indictment  for 
wounding  with  intent  to  kill,  was  a 
defect  of  sniMtance,  and  that  such  de- 
fects could  not  be  remedied  by  amend- 
ment, under  the  Criminal  Procedure 
Act. 

In  Reg.  V.  Oliver  (1877)  13  Cox, 
G.  C.  (Eag.)  588,  36  L.  T.  N.  S.  114, 
25  Week.  Rep.  328,  wherein  it  ap- 
peared, after  verdict,  that  an  indict- 
ment did  not  substantially  show  an 
offense  under  the  statute,  and  that  it 
would  be  necessary  for  the  court  to 
amend  it  in  a  material  averment  to 
make  it  good  and  complete,  it  was  held 
that  the  statute  did  not  authorize  the 
allowance  of  such  an  amendment. 

And  in  Rex  v.  Benson  [1908]  2  E.  B. 
(Eng.>  270,  21  Cox,  C.  C.  631,  T2  J.  P. 
286,  77  L.  J.  K.  B.  N.  S.  644,  98  L.  T. 
N.  S.  983,  24  Times  L.  R.  557,  52  S<a. 
Jo.  516,  wherein  an  amendment  was 
allowed  to  an  indictment  for  obtain- 
ing goods  \^,  false  pretenses,  striking 
out  certain  words  and  inserting  the 
words,  '*bfr  Bisaas  of  fraud,"  it  mm 
held  that  tUs  was  an  amendnieiit  as 
to  sntetance  which  was  not  antiiorised 
by  eomnHm  law  or  statute. 

In  Reg.  V.  Morrison  (1879)  18  N.  B. 
682,  an  indktment  ^Mrging  that  the 
defendant  ''did  steal,  take,  and  carry 
«wa3r"  oertain  pnq>erty,  bnt  wUdi 
oNdttwd  the  word  "feloniomly/'  was 
amended  by  the  trial  court,  in  c«me- 
tfon  of  t^e  defect  On  appeal,  the  s(t- 
torney  for  the  Crown  maintained  tiuEt 
such  amendment  was  properly  allowed 
under  the  autiiority  of  §  82  of  the  Art 
SS  ft  as  Vict.  chap.  29,  wliicfa  provided 
that  "every  objection  to  any  indict- 
ment  for  any  defect  apparent  on  tiie 
face  thereof,''  etc.,  "^ust  be  taken  hgr 
deworrer  or  mettbn  to  quash  •  .  . 
and  evei7  court  fiefoie  which  mdi 
objection  is  taken  may,  if  it  be  tii>wigM 
necessary,  cause  the  indictment  to  be 
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fortliwiih  jEmended  in  iveh  paitku- 
lar/'  But  the  cmrt  held  ISiat  «iie 
statute  did  aot  a«Aom«  the  amend- 
mevt  of  a  defect  of  aubatanee,  auch 
as  this,  sayinfir:  ''When  we  eensider 
the  extent  to  which  such  an  uniinited 
power  of  amendment  might  be  car* 
ried,  and  the  conse^ueaees  of  it,  I 
doutt  whether  the  Parliament  of  the 
Dominion  Intended  to  give  a  greater 
power  of  amendment  in  sueh  cases 
than  is  given  by  the  Imperial  Act  14 
&  U  Vict  chap.  IM,  §  26,  that  is,  to 
amend  formal  defects  only.  If  such 
a  construction  was  given  to  the  see* 
tion  as  has  been  contended  for  on  the 
part  of  the  Grown,  a  person  might  be 
tried  for  an  offense  for  which  tiie  grand 
jury  had-  never  found  a  hill.  In  the 
present  case,  no  deubt^  the  objection 
is  purely  technical,  and  no  injustice 
could  possiUy  have  been  done  to  the 
prisoner  by  the  amendment,  but,  on 
principle,  I  cannot  see  how  we  can 
avoid  deciding  in  her  favor." 

It  has  been  held  that  an  indictmeBt 
which  dees  not  show  the  jurisdiction 
of  the  court  is  fatally  defective,  and 
that  the  court  cannot  cure  iiie  defect 
by  am^nchnent.  Btate  v.  Armstrong 
(1866)  4  MfauL  836,  GiL  261;  State  v. 
Chai]ri[>erlain  (1871)  6  Nev.  267;  StaAe 
V.  Kelley  (liMl)  €6  N.  B.  677,  29  AtL 
848;  State  v.  Blaken^  (1896)  88  &  C 
111,  11  S.  B.  637. 

In  State  v.  Armstrong  (llimi.)  an* 
pra,  an  indictment  charging  the  de- 
fendant with  adultery  failed  to  aver 
that  the  crime  was  committed  wi^in 
the  jurisdiction  of  the  court.  The 
trial  court  subsequently  directed  an 
amendment  to  the  indictment*  supply- 
ing the  defect  On  appeal,  an  attempt 
was  made  to  justify  the  amendment, 
under  the  provisions  of  a  statute 
(Comp.  Stat.  p.  765,  §  7)  conferring 
on  the  courts  the  right  to  amend  an 
indictment  on  demurrer,  in  those  cases 
in  which  ^the  defendant  will  not  be 
unjustly  pre^diced  thereby."  But  the 
court,  in  reversal,  said:  *^o  supply 
an  avennent  l^  amendment,  which  is 
necessary  to  perfect  the  charge,  is  in 
affect  to  'hold  the  defendant  to  an- 
swer for  a  criminal  offMse'  in  a  man- 
ner other  than  'on  the  indictment  of 
a  grand  jury/  and  is>  in  a  high  4egred, 


unjustly  prejudicial  to  his  rights  as  a 
cltisen.  Courts  are  bound  te  give  ef- 
fect to  statutes,  if  possible,  and  tMs 
one,  allowing  an  indictment  to  be 
amended,  may  be  satisfied  by  permit- 
ting it  to  operarte  upon  mere  matters 
of  form,  as,  for  instance,  the  date  oC 
place  of  the  finding;  or  the  court  in 
which  found,  if  omitted,  might  be  sup- 
plied l^  amendment  when  actually 
within  the  knowledge  of  the  court; 
but  matters  of  substance  can  never  be 
inserted  in  an  indictment,  as  the  stat- 
utes now  stand,  by  any  other  tribunal 
than  the  grand  jury.'' 

In  State  v.  Chamberlain  (1871)  6 
Nev,  267,  an  indictment  charging  the 
defendant  with  murder  contained  ilo 
allegation  as  to  the  locus  of  the  crime. 
The  trial  court,  on  motion,  allowed 
an  amendment  to  the  indictment  sup- 
plying the  omission,  after  which  the 
trial  proceeded  to  a  verdict  of  guilty. 
On  appeal,  the  defendant  claimed  that 
the  trial  court  had  erred  in  allowing 
the  amendment,  and  the  court  said: 
''This  point  we  think  well  taken.  An 
allegation  of  the  county  wherein  a 
crime  is  committed  is  manifestly  ma- 
terial, as  much  so  as  any  fact  con- 
stituting the  body  of  the  offense  itself. 
.  .  .  Such  allegation  being  a  ma- 
terial and  essential  part  of  the  in- 
dictment, it  is  clear  the  court  could 
hot  amend  it  by  the  addition  of  such 
allegation,  for  the  obvious  reason  that 
the  Constitution  of  this  state  (art.  1« 
§  8)  prohibits  the  trial  of  any  person 
for  a  'capital  or  other  infamous  crime 
.  .  .  except  on  presentment  or  in- 
dictment of  a  grand  jury.'  There  can 
be  no  difference  of  opinion  as  to  what 
is  meant  by  the  expression,  'indict- 
ment of  a  grand  jury.'  It  manifestly 
means  a  written  accusation  made  and 
presented  by  the  inquisition  known  as 
a  grand  jury.  But  if,  after  being  pre- 
sented to  the  court,  an  indictment  so 
found  be  in  any  particular  materially 
modified  or  altered,  if  anytiiing  of  a ut>- 
stance  be  addqd  to  or  taken  therefrom 
by  the  court,  it  cannot  with  any  de- 
gree of  propriety  be  denominated  an 
indictment  ef  a  grand  jury.'* 

In  State  v.  Kelley  (IMl)  «6  If.  B. 
i77»  S9  AtL  843,  en  the  proseenCIon 
of  an  indictment  for  hoostbreaking. 
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it  appeared  that  the  crime  had  been 
committed  in  the  town  of  Hudson, 
county  of  Hillsborough.  The  indict- 
ment alleged  the  commission  of  the 
offenee  in  the  town  of  Nashua,  same 
county,  and  the  trial  court  permitted 
the  state  to  amend  the  indictment  so 
as  to  conform  the  allegation  therein 
to  the  evidence.  This  was  held  error, 
the  court  saying  that  the  words  "there 
situate,"  referring  to  the  locality  de- 
scribed in  the  indictment,  constituted 
a  material  part  of  its  description,  and 
that  an  amendment  thereto  was  not 
authorized  by  the  statute  (Gen.  Laws, 
chap.  260,  §  13). 

And  it  was  held  in  State  v.  Blakeney 
(1890)  33  S.  C  111,  11  S.  E.  687,  that 
an  indictment  for  homicide  which 
failed  to  state  the  place  of  death  was 
fatally  defective,  and  such  omission 
could  not  be  cured  by  amendment,  the 
court  saying:  "Much  of  the  useless 
phraseology  which  characterized  in- 
dictments in  former  times  may  be  dis- 
pensed with,  and  omissions  of  mere 
form  may  be  cured  by  amendment;  but 
this  act  [Act  of  1887,  p.  830,  §  5]  has 
neither  dispensed  with  essential  al- 
legations, nor  has  it  attempted  to  cure 
their  omission  by  allowing  amend- 
ments to  that  end.'' 

e.  MiaoeUaneaus  defects  of  eubnt^noe. 

'Th  indictments,  matters  of  form 
may  be  amended ;  matters  of  substance 
may  not  be.  It  may  be  difficult  to  ex- 
press in  exact  language  that  will  be 
applicable  to  every  case,  what  con- 
stitutes the  substance  of  an  indict- 
ment, and  what  is  merely  formal.  In 
general,  I  think  it  may  be  laid  down 
that  the  statement  of  every  fact  neces- 
sary to  be  proven  to  make  the  act  com- 
plained of  a  crime  is  matter  of  sub- 
stance in  an  indictment,  and  that  all 
beyond  the  order  of  arrangement,  the 
precise  words,  unless  particular  words 
alone  will  convey  the  proper  meaning, 
is  formal."  State  v.  Amidon  (1885) 
58  Vt.  524,  2  Atl.  154,  6  Am.  Crim.  Rep. 
41.    See  to  the  same  effect: 

Mlflsfsaippi.— Hall  v.  State  (1907) 
•^  Miss.  — ,  44  So.  810. 

Nevada.  —  State  v.  Chamberlain 
(1871)  6  Nev.  257. 

New  Hampshire. — State  v.  Squire 
(1840)  10  N.  H.  558. 


New  Jere^.  —  State  v.  Johnson 
<  1918)  91  N.  J.  L.  611,  104  Atl.  598. 

New  York. — ^People  v.  Campbell 
(1859)  4  Park.  Crim.  Rep.  386;  People 
V.  Poucher  (1888)  80  Hun,  576,  ap- 
peal dismissed  in  (1885)  99  N.  Y.  610» 
1  N.  £.  151;  People  v.  C^eyer  (1909) 
196  N.  Y.  364,  90  N.  E.  48. 

Rhode  l8laiid^--SUte  v.  McGartliy 
(1891)  17  R.  L  870,  22  AtL  282. 

Texaa.--Calvin  v.  State  (1860)  25 
Tex.  789;  Wade  v.  State  (1908)  52 
Tex.  Crim.  Rep.  619,  108  S.  W.  677; 
Rutherford  v.  State  (1914)  74  Tex. 
Crim.  Rep.  617,  168  S.  W.  1167. 

England.— Reg.  v.  Bailey   (1852)   6 

Cox,  C.  C.  29;  Reg.  v.  -^ (1868) 

6  Cox,  C.  C.  391. 

In  Hall  V.  State  (Miss.)  supra,  it 
was  held  that  an  indictment  charging 
that  the  defendants  "wilfully,  feloni- 
ously, of  their  malice  aforethought* 
kill  and  murder  one  Joe  Miselle," 
could  not  be  amended  by  the  court's 
permission  to  insert  the  word  ''did," 
since  its  omission,  on  the  authority  of 
Ck>ok  V.  State  (1895)  72  Mifls.  517,  17 
So.  228,  was  a  fatal  defect. 

In  State  v.  Squire  (N.  H.)  supra, 
wherein  an  indictment  was  returned 
into  court  without  the  signature  of 
the  foreman  of  the  grand  jury,  it  was 
held  that  the  indictment  could  not 
thereafter  be  amended  by  permitting 
the  foreman  to  affix  his  signature,  the 
court  saying:  "An  indictment  once 
found  id  unalterable;  or,  if  it  be 
amended,  can  only  be  done  by  recom- 
mitment to  the  grand  jury.*' 

In  State  v.  Johnson  (N.  J.)  supra, 
the  court  said:  The  well-recognized 
rule  is  that  under  §  44  of  the  Criminal 
Procedure  Act  the  court  cannot,  by 
amendment,  make  the  indictment 
charge  a  crime  when  none  is  present- 
ed, or  charge  a  crime  different  from 
that  presented  by  the  grand  jury." 
But  this  appears  to  be  the  only  re- 
igitriction  under  the  New  Jersey  act, 
authorizing  the  court  to  amend  indict- 
ments in  its  discretion  in  matters  of 
substance  as  well  as  of  form. 

And  in  People  v.  Campbell  (1868)  4 
Park.  Crim.  Rep.  (N.  Y.)  386,  it  waa 
said  that  the  power  of  the  court,  in 
the  absence  of  statute,  did  not  extend 
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to  the  addition  or  expunging  of  snb- 
Btantial  allegations  of  an  indictment. 

Section  293  of  the  New  York  Ck>de 
of  Criminal  Procedure  lodged  with  the 
court,  the  power  of  authorizing  amend- 
ments to  indictments  in  cases  where 
a  variance  arose  between  the  allega- 
tions therein  and  the  proof,  as  to  the 
time,  or  in  the  name  or  description  of 
any  place,  person,  or  thing.  In  appar- 
ent accord  therewith,  the  trial  court  in 
People  V.  Poucher  (1883)  30  Hun  (N. 
Y.)  576,  appeal  dismissed  in  (1885) 
99  N.  Y.  610,  1  N.  E.  151,  permitted  an 
amendment  to  an  indictment  for  grand 
larceny  by  striking  out  the  description 
of  the  things  stolen  as  gold  and  silver 
coin,  and  inserting  therein  a  descrip- 
tion of  currency.  But  it  was  held  that 
this  was  error,  the  court  aaying:  "We 
do  not  see  how  one  thing  named,  to 
wit,  coin,  can  be  stricken  out  and  an«* 
other  thing,  to  wit,  currency,  be  sub- 
stituted in  place  of  the  thing  stricken 
out,  under  the  guise  of  amending  the 
description  of  the  thing  named.  In 
short,  we  are  of  the  opinion  that  the 
section  does  not  authorize  an  amend- 
ment of  an  indictment  which  charges 
the  larceny  of  coin  enumerated,  by  in- 
serting an  allegation  of  currency  or 
of  'bank  bills,  lawful  money  of  the 
United  States,  of  a  kind,  number,  and 
denomination  unknown,  and  upon  a 
bank  unknown.'  Therefore,  we  say  the 
amendment  was  not  warranted  by  §  298 
of  the  Criminal  Code,  and  its  allow- 
ance was  error,  prejudicial  to  the  de- 
fendant" 

In  People  v.  Geyer  (1909)  196  N.  Y. 
364,  90  N.  E.  48,  reversing  (1909)  132 
App.  Div.  790,  117  N.  Y.  Supp.  662,  the 
appellant,  having  been  convicted  of 
grand  larceny,  urged  an  exception  to 
the  ruling  of  the  trial  court  permit- 
ting an  amendment  to  the  indictment, 
conforming  the  charge  that  he  had 
stolen  a  check  for  $500  on  one  date, 
with  evidence  that  he  had  stolen 
'^$500,  good  and  lawful  money  of  the 
United  States,"  on  a  different  date. 
The  court  held  that  the  allowance  of 
the  amendment  was  error,  not  author- 
ised by  §  293  of  the  Code  of  Criminal 
Procedure,  providing  for  amendments 
in  correction  of  variances  between  the 
allegations  of  an  indictment  and  the 
7  A.L.R.— 98. 


proof*  in  respect  to  the  time,  or  the 
name  or  description  of  any  place,  per- 
son, or  thing,  when  not  prejudicial  to 
the  defendant  in  his  defense  on  the 
merits.  The  court  said:  "The  appel- 
lant was  charged  with  stealing  a  check 
on  a  given  date.  He  was  convicted 
of  misapprc^riating  at  a  different  date 
the  proceeds  of  a  check  which  he  had 
a  perfect  right  to  receive  and  procure 
to  be  cashed.  The  property  set  forth 
in  the  indictment,  and  that  for  the 
alleged  larceny  of  which  he  has  been 
convicted,  were  entirely  distinct  and 
distinguishable.  The  check  mentioned 
in  the  indictment  .  .  * .  for  the  pur- 
poses of  this  discussion  is  not  to  be 
regarded  at  all  as  the  same  thing  as 
bills  or  coin.  The  variation  between 
indicting  a  man  for  stealing  a  horse, 
and  convicting  him  for  stealing  arti- 
cles of  household  furniture,  would  not 
be  any  more  pronounced  in  principle 
than  the  variation  between  the  indict- 
ment and  proof  in  the  present  case." 

But  compare  People  v.  Langley 
(1906)  114  App.  Div.  427,  100  N.  Y. 
Supp.  123,  20  N.  Y.  Crim.  Rep.  281, 
wherein  it  was  held  that  the  amend- 
ment of  an  indictment  in  respect  to  a 
description  of  certain  property,  by  in- 
serting the  word  "West"  before  "Vir- 
ginia" as  the  location  thereof,  was  a 
proper  exercise  of  the  authority  vest- 
ed in  the  court  by  the  statute. 

In  State  v.  Chamberlain  (1871)  6 
Nev.  257,  in  a  discussion  of  the  right 
of  the  court  to  amend  indictments,  it 
was  said  that  "the  courts  have  no 
more  authority  to  add  any  material- 
charge,  accusation,  or  allegation  to  it 
than  they  have  to  ilnd  the  bill  in  the 
first  instance." 

And  see  State  v.  Joseph  (1888)  40 
La.  Ann.  5,  3  So.  405,  wherein  the  su- 
preme court  held  that  it  could  not  re- 
mand a  case  to  permit  an  amendment 
of  the  indictment  in  essential  particu- 
lars, since  amendments  must  be  made 
during  the  trial. 

By  §  4,  chap.  248,  of  the  Public  Stat- 
utes of  Rhode  Island,  it  was  provided 
that  every  defect  and  want  of  sub- 
stance in  any  indictment  could  be 
cured  by  amendment,  with  the  con- 
sent of  the  accused.  In  State  v.  Mc- 
Carthy   (1891)    17  R.  I.  370,  22  Atl. 
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282,  Vke  trial  court  allowed  an  amoad- 
ment  to  aH  indictHient  for  hMwo- 
breaking,  in  correction  of  a  variance 
between  an  allegation  therein  and  the 
proof  ae  to  the  Christian  name  of  the 
owner  of  the  honee  in  question,  but 
the  court  held  that  the  amendment  was 
one  of  substance,  which  ooald  not  be 
amended  without  the  consent  of  l^e 
accused  or  the  concurrence  of  the 
grand  jury. 

In  Calvin  v.  State  (1860)  25  Tex. 
789,  wherein  the  district  atbomBy  and 
the  attorneys  for  the  defendant  had 
agreed  to  an  amendment  of  an  indict- 
ment charging  the  defendant  with  the 
murder  of  one  Vina,  a  slave  described 
as  '^he  property  of  the  heirs  of  the 
said  Robert  Smith,  deceased,''  by  strik- 
ing out  the  said  description,  the  court 
held  that  the  amendment  was  one  of 
substance,  and  contrary  to  law,  say* 
ing:  "The  question  is  whether  or  not 
the  counsel,  or  the  district  attorney, 
and  the  prisoner,  or  even  the  courti 
can  make  an  alteration  in  an  indict- 
ment in  a  material  respect.  We  think 
not.  The  indictment  is  the  sworn  dec- 
laration of  the  grand  jury,  and  what 
they  in  substance  'do  say'  must  stand 
as  they  have  said  it.  The  law  pre- 
scribes the  extent  to  which  their  find- 
ing may  be  amended.  The  amend- 
ments which  are  allowed  relate  to 
matters  of  form  only,  and  to  tiie  name 
of  tiie  party  who  is  accused.  There  can 
be  no  amendment  as  to  any  declaration 
of  a  &et  by  the  grand  jury." 

And  in  Wade  v.  State  (1008)  52  Tex. 
Crim.  Rep.  619,  108  8.  W.  677,  it  was 
held  that  no  indictment  could  be 
amended  in  a  matter  ef  subetance,  and 
where  the  court  had  permitted  the 
amendment  of  an  allegation  in  an  in- 
dictment for  a  violation  of  the  local 
option  law,  as  to  the  particular  elec- 
tion and  the  publication  in  the  news- 
paper under  it,  the  allowance  of  the 
amendment  was  held  reversible  error, 
as  going  to  a  matter  of  substance  poro- 
hibited  by  i  667  of  Oie  Code  of  Crimi- 
nal Procedure, 

In  Rutherford  v.  State  (1014)  74 
Tex.  Crim.  Rep.  617,  168  S.  W.  1157, 
on  the  prosecution  of  an  indictment 
charging  the  defendant  with  the  il- 
legal practice  of  medicine,  the  word 


physician,  in  an  aUegation  that  the 
defendant  ''followed  the  ooeupation  of 
a  physician,"  was  sprtled  ''phgrsieiaL" 
The  defendant  moved  to  quarii  tiie  in- 
dictment on  the  ground  tiiat  there  was 
no  such  occupatien  as  ''phynieial,'' 
whereupon  the  court  dineeted  an 
amendment  to  the  indiekneBt^  correct- 
ing Uie  error.  This  was  held  to  be 
improper,  the  word  in  question  being 
a  matter  of  substaace  which  tlM  court 
had  no  power  to  amend. 

And  see  Stineon  v.  State  (1916)  76 
Tex.  Crim.  Rep.  166,  178  S.  W.  1639, 
wherein  the  action  of  the  triid  court 
in  permitting  the  dietriet  attorney  to 
amend  an  allegation  in  an  indietnenl, 
by  inserting  the  letter  'V  whidi  had 
been  omitted  from  tiie  end  of  tike  uiierd 
"intent,"  was  h^d  improper  and  un- 
authorized, althoui^  not  aufikient 
ground  f4»'  reversal. 

Where  an  indictment  for  ofotaining 
money  by  false  pretenses  alteged  that 
the  defendant  had  pretended  that  he 
had  served  a  certain  order  personally, 
and  was  eaiitied  to  a  certain  fee  there- 
for, and  the  evidence  was  that  the 
defendant  said  i^at  he  had  left  the 
order  with  a  tiiird  person  to  serve 
for  him,  it  was  held  that,  the  variance 
not  being  "in  the  name  or  description 
of  any  matter  or  thing  named  or  de- 
scribed in  the  indictmenjt,"  the  court 
had  no  power  to  order  an  amendment 
under  14  &  15  Vict  chap.  160,  §  1,  in 
correction  of  the  variance.  Reer.  v. 
Bailey  (16S2)  6  Cox,  C.  C.  (Evg.)  29. 

And  where  an  indictment  for  con- 
cealing the  birth  of  a  cMld  averred 
that  the  body  of  the  child  had  been 
concealed  in  and  among  a  certain  heap 
of  carrots,  and  the  evidence  was  that 
the  body  had  been  laid  in  back  of 
the  heap  ef  carrots  so  that  it  was  con- 
cealed by  tiio  height  of  the  pile»  it 
was  held  that  the  varianoe  between 
the  indictment  and  the  ppsof  was  set 
such  as  oould  be  corrected  by  amend- 
ment, under  the  authority  of  14  *  15 

Viet  chap.  160,  §  1.    Reg.  v. 

(1%8)    6    CoK,    G.   a    (Gag:)    Wl. 

It  has  been  iield  in  Tens  thmt  tiie 
amendment  of  an  allegation  in  an  in- 
dictment, in  respect  to  the  venues  is 
one  of  substance  and  not  asthorined. 
But  seo  ot^er  jurisdietioiis  to  the  eon- 
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truy  in  mML  II.  g,  nipra.  OoUinB  t« 
State  (1979)  «  To.  Ap|».  647;  Robina 
V.  State  (ISM)  S  Vex.  App.  666;  Pat- 
tersen  v.  State  (1913)  —  Tes.  Grim. 
Rep.  ~»  205  S.  W.  986. 

In  Colline  ▼.  State  (Tex.)  eiipra»  the 
trial  court  pennitted  an  amendment  to 
an  aOegation  aa  to  tbe  venue  ttat  the 
gnnd  jurora  were  charged  to  inquire 
''in  aad  tor  the  bodjr  of  the  ooenty  of 
aiz»'*  1^  atrildn^  out  the  word  "sis'" 
and  ineertinf  the  word  "Morris/'  the 
name  of  the  county.  Without  this 
amendment  it  appeared  that  the  venue 
would  not  have  been  laid,  and  the 
court  held  that  the  amendment,  direct- 
ly affecting  the  validity  of  the  indict* 
ment,  and  not  merely  its  form,  was  be- 
yond the  province  of  the  court. 

In  Robins  v.  State  (1880)  9  Tex. 
App.  666,  wherein  an  indictment  failed 
to  aver  the  venue  of  the  offende,  it  was 
held  that  the  defect  was  a  fatal  one, 
which  could  not  be  made  the  subject 
of  amendment  by  the  court. 

And  in  Patterson  v.  State  (Tex.) 
supra,  it  was  held  that,  an  allegation 
in  an  indictment  as  to  the  county  in 
which  ^e  offense  was  committed  be* 
ing  a  matter  of  substance,  the  allow*, 
ance  of  an  amendanent  thereof  by  the 
court  waa  reveroible  error,  §  596  of 
tiw  Code  of  Criminal  Procedure  for- 
bidding amendments  in  mattera  #f 
aubatance. 

IV,  DoePrine  of  no  aimendmen^ 

fOiere  are  a  few  Jurisdictions  where- 
to it  is  held  that  indictments  cannot 
be  amended  by  the  court.  But  the 
cases  so  holding  have  arisen  in  the 
absence  of  statute,  and  hence  are,  in 
effect,  a  reiteration  of  tiie  early  com* 
mon-law  doctrine.  See  supra,  I.;  Ex 
parte  Bain  (1886)  121  *U.  &  1,  86  L. 
ed.  849,  7  Sup.  Ct.  Rep.  TBI,  6  Am. 
Orim.  Rep.  122 ;  United  States  v.  Dem- 
bowski  (1918)  252  Fed.  894;  State  v. 
Springer  (1884)  48  Ark.  91;  Hender- 
son V.  State  (1909)  91  Ark.  224,  120 
S.  W.  966;  Patrick  v.  People  (1896) 
182  111.  529,  24  N.  E.  619.  And  see 
the  reported  case  (Dodob  v.  UNITBD 
STATE3,  ante,  1516). 

In  Ex  parte  Bain  (1886)  121 U  S.  1, 
30  L.  ed.  849,  7  Sup.  Ct.  Rep.  TBI,  6 
Am.  Crira.  Rep.  122,  the  defendant  was 
convicted  on  an  indictment  which,  aa 


returned  by  tiie  grand  jury,  chai^ged 
him  with  returning  false  statements 
aa  cashier  of  a  banking  association, 
^  Vith  intent  to  deceive  the  eompfcroUer 
of  the  currency  and  the  agent  ap* 
pointed  to  examine  the  affairs  of  said 
association,"  but  which  indictment 
had  been  amended  by  order  of  the 
court  by  striking  out  the  words,  '^he 
comptroller  of  the  currency  and." 
The  defendant  made  application  for 
a  writ  of  habeas  corpus  to  release  him 
from  the  custody  of  the  United  States 
marshal,  on  the  ground  that  the  in* 
dictment  as  amended  was  void,  and 
the  court,  granting  the  writ,  said: 
^The  proposition  that  in  the  c«urts  of 
the  United  States  any  part  of  the  body 
of  an  indictment  can  be  amended  after 
it  has  been  found  and  presented  by  a 
grand  jury,  either  by  order  of  the 
court  or  on  the  request  of  the  prose- 
cuting attorney,  without  being  resub- 
mitted te  them  for  their  approval,  is 
one  requiring  serious  consideration. 
Whatever  judicial  precedents  there 
may  have  been  for  such  action  in  oth- 
er courts,  we  are  at  once  confronted 
with  the  5th  of  those  articles  of 
amendment  adopted  early  afte^  the 
Constitution  itself  was  formed,  and 
which  were  manifestly  intended  main- 
ly for  the  security  of  personal  rights. 
This  article  begins  ita  enumeration  of 
these  rights  by  declaring  thai  ^no  per- 
son shall  be  hedd  to  answer  for  a  capi- 
tal, or  otherwiae  tnfMnooai  criflte,  un* 
less  on  a  presentment  or  iadictnient 
of  a  grand  jury,'  SKcept  in  a  claaa  of 
cases  Off  which  this  is  not  one.  .  .  . 
After  the  indictment  was  changed  it 
was  no  longer  the  indictment  of  the 
grand  jury  whidi  prosented  it.  Any 
other  doctrine  would  place  the  rights 
of  the  citisen,  whicAi  were  intended 
to  be  protected  by  the  oonatitvtienal 
provision,  alt  tbe  memy  or  cofltral  of 
the  couit  or  prosecuting  attorney;  ftMr, 
if  it  be  eUce  held  that  changes  ean 
be  made  by  the  consent  or  the  order 
of  Me  court,  in  the  body  of  the  in- 
dictment as  presented  by  the  grand 
jury,  and  the  prisoner  can  be  called 
upon  to  answer  to  the  indictment  as 
ttins  changed,  the  restrictton  wUch 
the  Constitution  places  upon  the  pow- 
er of  t^  court  in  regard  to  the  pre- 
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reqaisite  of  an  indictment,  in  reality, 
no  longer  exists."  And  it  was  held 
that  the  fact  that  the  court,  in  strik- 
insT  out  the  surplus  words,  may  have 
deemed  the  change  an  immaterial  one, 
would  make  no  difference  in  the  prin- 
ciple. 

In  United  States  v.  Dembowski 
(1918)  252  Fed.  894»  the  court,  quot- 
ing  Ex  parte  Bain  (U.  S.)  supra,  said 
that  it  was  well  established  that,  "in 
view  of  the  5th  Amendment  to  the 
United  States  Constitution,  which  pro- 
vides that  no  person  shall  be  held  to 
answer  for  ...  an  infamous  crime 
unless  on  the  presentment  of  the  in- 
dictment of  a  grand  jury,  except  in 
certain  military  cases,  an  indictment 
returned  by  a  Federal  grand  Jury  can- 
not be  amended  without  being  first 
resubmitted  to  the  grand  jury  for  that 
purpose.** 

And  in  the  reported  case  (Dodge  v. 
United  States,  ante,  1510)  the  court 
holds  that  an  indictment  cannot  be 
amended  by  the  court,  and  character- 
izes an  attempt  to  do  so  as  a  serious 
error  which  will  be  fatal  to  a  con- 
viction on  the  count. 

In  State  v.  Springer  (1884)  43  Aik. 
91,  it  was  said  that,  when  an  indict- 
ment was  returned  into  court  by  the 
grand  jury  and  filed,  it  could  not 
thereafter  be  withdrawn  for  amend- 
ment, and,  further,  the  court  said: 
"If  the  indictment  was  supposed  to 
be  insufficient,  either  for  uncertainty 
or  for  want  of  pn^er  legal  words,  the 
proper  practice  was  to  enter  a  nolle 
prosequi  and  have  the  grand  jury  find 
a  second  indictment  on  the  original 
evidence.  But  there  is  no  such  thing 
known  to  our  law  as  the  amendment 
of  an  indictment.  •  •  .  In  fact,  there 
are  constitutional  objections  to  such 
anMflidmenta.*' 

In  Hendmrson  v.  State  (1909)  91 
Ark.  224,  120  S.  W.  966,  the  court 
stated  that  to  secure  a  conviction  the 
proof,  in  a  prosecution  on  an  indict- 
ment, must  correspond  with  the  al- 
legations of  the  indictment,  since  the 
indictment  could  not  be  amended  to 
conform  to  the  proof. 

See  Com.  v.  Child  (1882)  18  Pick. 
(Maso.)  198,  wherein  Shaw,  Ch.  J., 
said :    "It  is  a  well-settled  rule  of  law 


that  the  statute  respecting  amend- 
ments does  not  extend  to  indictments, 
that  a  def eetive  indictment  cannot  be 
aided  by  a  verdict,  and  that  an  indict- 
ment, bad  on  demurrer,  must  be  held 
insufficient  upon  a  motion  in  arrest  of 
judgment."  Justice  Miller  in  £x 
parte  Bain  (1886)  121  U.  &  1,  80  L. 
ed.  849,  7  Sup.  Gt.  Rep.  781,  6  Am. 
Grim.  Rep.  122,  set  out  the  foregoing 
statement  of  Shaw,  Ch.  J,,  as  author- 
ity against  the  right  of  a  court  to 
amend  any  part  of  the  body  of  an  in- 
dictment, without  reassembling  the 
grand  jury. 

And  see  Com.  v.  Mahar  (1834)  16 
Pick.  (Mass.)  120,  wherein  it  was  held 
that  under  the  common  law  an  indict- 
ment for  arson  could  not  be  amended 
by  inserting  therein  the  name  of  the 
owner  of  the  dwelling  set  on  fire,  even 
with  the  consent  of  the  accused. 

See  also  Com.  v.  Drew  (1849)  3 
Cush.  (Mass.)  279,  wherein  the  court 
said:  "Where  it  is  found  that  there 
is  some  mistake  in  an  indictment,  as  a 
wrong  name,  or  addition,  or  the  like, 
and  the  grand  jury  can  be  again  ap- 
pealed to,  as  there  can  be  no  am^ftd- 
ment  of  an  indictment  by  the  court, 
the  proper  course  is  for  the  gaaad  jury 
to  return  a  new  indictment,  Avoiding 
tke  defects  in  the  first.''  But  pie  conn 
mon-law  rule  has  since  been^changed 
by  statute. 

In  Patrick  v.  People  (1890)  132  DL 
529,  24  N.  E.  619,  the  court  held  that 
it  was  reversible  error  on  the  part  of 
the  trial  court  to  allow  the  amend- 
ment of  an  indictment  which  charged 
an  attempt  to  ''set  at  liberty  and  res- 
cue a  prisoner,''  by  striking  out  the 
words  "and  rescue,"  saying:  "There 
is  nothing  in  our  statute  that  pur- 
ports to  authorize  anyone  to  change 
or  modify  the  language  of  an  indict- 
ment as  presented  by  the  grand  jury.'* 

And  see  State  v.  Sexton  (1824)  10 
N.  C  (3  Hawks.)  184,  14  Am.  Dec  584, 
wherein  it  was  said:  "Nor  are  indict- 
ments within  the  operation  of  the 
Statutes  of  Jeofails,  and  cannot,  there- 
fore, be  amended ;  being  the  finding  of 
a  jury  upon  oath,  the  court  cannot 
amend  without  the  concurrence  of  the 
grand  jury  by  whom  the  bill  is  found.*^ 
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F.  DiBtincHve  rules. 

a.  Rule  in  Alabama. 

In  Alabama,  it  is  provided  by  stat- 
ute that  an  indictment  may  be  amend- 
ed **with  the  consent  of  the  defend- 
ant/' and  this  is  construed  to  mean 
that  the  court  shall  not  allow  any 
amendment  to  an  indictment  without 
the  consent  of  the  accused.  Gregory 
V.  State  (1871)  46  Ala.  151;  Johnson 
V.  State  (1871)  46  Ala.  212;  Shiif  v. 
State  (1887)  84  Ala.  454,  4  So.  419,  7 
Am.  Grim.  Rep.  240;  Dix.  v.  State 
(1918)  8  Ala.  App.  388,  62  So.  1007. 

Thus,  it  has  been  held  that  while 
the  insertion  of  the  words  "of  Mont- 
gomery county,"  after  the  words  "city 
court"  in  the  caption  of  an  indictment, 
might  appear  immaterial,  it  consti- 
tuted reversible  error.  Gregory  v. 
State,  supra. 

And  on  the  authority  of  Gregory  v. 
State,  supra,  it  was  held  in  Johnson 
V.  State  (1871)  46  Ala.'  212,  that  the 
insertion  of  the  words  "of  Montgom- 
ery" after  the  word  "court,"  etc.,  in 
the  caption  of  an  indictment,  without 
the  consent  of  the  defendant,  was  re- 
'versibie  error* 

In  Shift  V.  State  (1887)  84  Ala.  454, 
4  So.  419,  7  Am.  Grim.  Rep.  240,  where- 
in it  did  not  affirmatively  appear  that 
the  defendant  had  given  his  consent 
to  an  amendment  of  the  indictment  as 
to  his  Ghristian  name,  the  court  held 
that  it  was  reversible  error  so  to 
amend  the  charge,  saying:  "Mere  si- 
lence»  or  failure  to  object,  ought  not 
to  operate  as  a  forfeiture  of  the  de- 
fendant's right  to  be  tried  on  the  in- 
dictment in  the  form  it  has  been 
framed  by  the  grand  jury." 

And  where  the  trial  court  had,  in 
effect,  permitted  an  amendment  of  an 
indictment  without  the  consent  of  the 
accused,  it  was  held  error  to  overrule 
a  demurrer  to  the  indictment,  saying: 
"An  indictment  is  the  act  of  the  grand 
jury,  and  cannot  be  amended,  even  as 
to  immaterial  matter,  without  the  de- 
fendant's consent."  Dix  v.  State 
(1918)  8  Ala.  App.  388,  62  So.  1007. 


But  see  Ross  v.  State  (1876)  55  Ala. 
177,  wherein  it  appeared  that  the  de- 
fendant, on  trial  for  larceny,  had 
given  his  consent  to  an  amendment  in 
the  indictment  as  to  the  Christian 
name  of  the  person  to  whom  the  goods 
belonged,  and  the  court  held  that  such 
amendment  was  proper. 

And  where  an  indictment  charged 
the  theft  of  three  $1  bills  and  two  $5 
bills,  and  the  proof  showed  the  theft 
of  two  $5  bills  and  three  $10  bills,  but 
no  $1  bills,  the  court  held  that  it  was 
proper  to  allow  an  amendment  in  cor* 
rection  of  the  misdescription,  with  the 
defendant's  consent.  Reynolds  v.  State 
(1891)  92  Ala.  44,  9  So.  898. 

b.  Hiule  in  HawaU.- 

In  Hawaii,  it  has  been  provided  by 
statute  (Compiled  Laws,  §  88,  p.  347) 
that  every  objection  to  an  indictment 
for  a  defect  apparent  on  the  face 
thereof  shall  be  taken  by  demurrer  or 
motion  to  quash  such  indictment,  and 
that  in  such  cases  the  court  may,  if 
it  be  thought  necessary,  cause  an 
amendment  of  the  indictment  in  such 
particular.  Rex  v.  Ho  Fon  (1889)  7 
Haw.  757;  Reg.  v.  Bush  (1891)  8  Haw. 
274. 

Thus,  in  Rex  ▼.  Ho  Fon,  supra, 
wherein  an  indictment  for  conspiracy 
alleged  that  the  defendant  had  con- 
spired "to  commit  the  crime  of  trea* 
son,"  the  court  held  that  the  indict- 
ment was  insufficient^  as  not  setting 
out  a  statutory  description  of  the 
crime,  but  said:  "We  will  not  order 
judgment  to  be  entered  in  his  favor,  as 
under  §  33  of  the  'Act  To  Regulate  the 
Practice  and  Procedure  in  Criminal 
Cases,'  we  have  authority  to  cause 
the  indictment  to  be  amended." 

And  in  Reg.  v.  Bush,  supra,  it  was 
held  that  under  the  statute  the  court 
had  authority  to  order  an  amendment 
80  as  to  make  an  indictment  good  and 
sufficient,  and  that  the  authority  of 
the  court  was  not  limited  by  the  stat- 
ute as  to  the  character  of  the  amend- 
ment* R.  E.  B. 
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SAM  E.  REYNOLDS,  Adttir.,  etc.,  of  Alice  M.  McCoUum,  Deeeaaed, 

V. 

METR<»>OLITAN  LIFE  INSURANCE  COMPANY,  Awt 

jron«a«  Supreme  C^urt  ^  Vecetnher  6,  1010. 

(105  Kan.  668,  185  Pac  1051.) 

Insiiraiice  —  forf eitim  witliovt  notice  -» iiidiistrial  policy. 

1.  The  proTision  of  §  1,  chap.  212,  Laws  of  1918  (Gen.  Strt.  191B, 
§  6292),  making  it  unlawful  fw  any  Hfe  insurance  company,  other  than 
fraternal,  doing  business  in  the  state,  to  forfeit  or  cancel  a  policy  on 
account  of  the  nonpayment  of  premiums  without  first  giving  notice  in 
writing  to  the  hcdder  of  any  such  policy  of  its  intention  to  forfeit  or  caacd 
the  same,  is  held  to  include  industrial  policies  issued  upon  the  payment 
of  monthly  or  weekly  premiums. 

iSee  nott  an  thk  question  beginning  an  page  1662.] 


—  provision  for  waiver  at  notice  — 

validity. 

2.  The  policy  of  insurance  sued  on 
was  an  industrial  policy,  which  made 
it  tiie  du^  of  the  company's  agent  to 
call  upon  the  insured  on  Monday  of 
each  week  to  collect  a  weekly  premium 
of  26  cents.  Printed  upon  the  policy 
with  a  rubber  stamp  was  a  proviflion 
as  follows:  "The  insured  under  this 
policy,  by  the  acceptance  thereof,  ex- 
pressly waives,  both  for  himself  and 
for  any  other  person  who  has  now,  or 
who  may  subsequently  acquire  any  in- 
terest herein,  the  giving  of  any  notice 
provided   for  by  chapter  212  of  the 

Headnotes  by  Porter,  J. 


Laws  of  1918  of  the  state  of  Kansas, 
and  consents  that  said  policy  may  be 
lapsed  or  forfeited  for  nonpayment  of 
premium  as  herein  provided."  Held, 
that  this  provision  of  the  policy  was 
void. 

[See  14  R.  G.  L.  982.] 

•^  abandemnent  of  pi^icy. 

8.  On  the  facts  stated  in  the  opin- 
ion, it  is  held  that  the  insured  and  the 
insurance  company  had  not  by  mutual 
agreement  abandoned  and  eanccied  the 
policy,  and  that  it  was  in  full  force 
and  effect  at  the  time  of  the  death  of 
the  insured. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Clay 
County  (Smith,  J.)  sustaining  a  demurrer  to  the  answer  in  an 
brought  to  recover  the  amount  alleged  to  be  due  on  a  lifs  insurance 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Robert  Stone,  E.  H.  Gamble,     178  U.  S.  846,  44  L  ed.  1097,  20  Sup. 


George  T.  McDermott,  Robert  L.  Webb, 
William  J.  TuUy,  and  H.  O.  Caster,  for 
appellant: 

If  chapter  212  of  the  Laws  of  1918 
ever  had  any  application  to  this  class 
of  policy,  the  force  and  effect  of  that 
statute  has  been  waived  and  set  aside 
by  the  original  contract  of  the  parties. 

Mutual  L.  Ins.  Co.  v.  Durden,  9  Ga. 
App.  797,  72  S.  E.  295. 

The  parties  by  their  own  acts  and 
by  mutual  agreement  have  abandoned 
and  canceled  the  policy. 

Mutual  L.  Ins.  Co.  v.  Phinney,  178 
U.  S.  827,  44  L.  ed.  1088,  20  Sup.  Ct. 
Rep.  906;  Mutual  L.  Ins.  Co.  v.  Sears, 


Ct.  Rep.  912 ;  Mutual  L.  Ins.  Co.  v.  Hill, 
178  U.  S.  848,  44  L.  ed.  1097,  20  Sup. 
Ct.  Rep.  914 ;  Mutual  L  Ins.  Co.  v.  Al- 
len, 178  U.  S.  851,  44  L.  ed,  1098,  20 
Sup.  Ct  Rep.  918. 

Mr.  C.  Ylnoeiit  Jones  for  appellee. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 

The  action  is  upon  a  policy  of 
life  insurance.  From  a  judgment 
sustaining  a  demurrer  to  its  answer, 
the  insurance  company  appeals. 

In  May,  1916,  the  appellant  issued 
an  industrial  policy  upon  the  life  of 
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Alice  M.  McGoIlnni*  a^  agx^eed  in 
case  of  her  deatii  to  pay  to  ber 
^cecutor  or  administrator  the  Bum 
of  $200.  The  particokr  kind  of 
policy  made  it  the  duty  of  the  cors^ 
pany's  agent  to  call  upon  the  in- 
eared  on  Monday  of  each  week  and 
collect  a  weekly  premium  of  26 
edits.  It  was  provided  in  the  policy 
that  ''if  any  premium  ahall  not  be 
paid  when  due,  this  policy  shall  be 
void.^  After  the  first  premium,  a 
vraee  of  four  weeks  was  granted 
for  the  payment  of  premiums^  ''dur-* 
ing  whiofa  time  the  insurance  shall 
ecmtinue  in  force/'  In  the  same 
clause  there  was  a  provision  that 
"if  dea£h  occur  within  the  days  of 
grace,  the  overdue  premiums  shall 
be  cteducted  from  ibe  amount  pay- 
able  hereunder,  but  neitlier  this  con- 
cession nor  the  aceeptiuMre  of  any 
overdue  premiums  shall  create  an 
obfigatioa  on  the  part  of  the  com- 
pany to  receive  premiums  which 
are  in  arrears  over  four  weeks." 

The  insured  died  on  May  22, 1017. 
The  last  payment  of  premiums  was 
made  March  19, 1917,  and  the  next 
payment  was  due  on  the  26th  of  that 
month.  At  the  time  the  policy  was 
written,  chapter  212,  Laws  of  1918, 
was  in  force,  with  this  provision: 
'It  shall  be  unlawful  for  any  life 
insurance  company  other  than  fra- 
ternal doing  business  in  the  state 
of  Kansas  to  forfeit  or  cancel  any 
life  insurance  policy  on  account  of 
the  nonpayment  of  any  premium 
thereon,  without  first  giving  notice 
in  writing  to  the  holder  of  any  such 
policy  of  its  intention  to  forfeit  or 
cancel  the  same.''  Gen.  Stat.  1915, 
§  5292. 

In  the  petition  it  was  alleged  that, 
for  the  purpose  of  avoiding  the  ef- 
fect of  this  statute,  the  appellant, 
In  violation  of  the  laws  of  the  state 
and  against  the  public  policy  of  the 
state,  had  stamped  upon  the  insur- 
ance policy,  with  a  rubber  stamp, 
the  following :  ''The  insured  under 
this  policy,  by  Hie  acceptance  here- 
of, expressly  waives,  both  for  him- 
self and  for  any  other  person  who 
has  now,  or  who  may  subsequently 
acquire  any  interest  herein,  the  giv- 


ing of  any  notice  provided  for  by 
chapter  212  of  the  Laws  of  1918  of 
the  state  of  Kansas,  and  cou^Ats 
that  said  policy  may  be  lapsed  or 
forfeited  for  nwpayment  of  pre- 
mium as  herein  provided." 

The  petition  was  drawn  upon  the 
theory  that  this  provision  of  the 
policy  was  void.  The  appellee  there- 
fore contended  that  the  four  weeks 
of  grace  carried  the  policy  to  and 
including  April  28d,  and  that  the 
earliest  date  the  appellant  could 
have  mailed  a  writt^  notice  was 
April  24th,  and  that  under  the  stat- 
ute the  earliest  date  it  eould  have 
forfeited  the  policy  was  thirty  days 
thereafter,  which  was  May  26, 1917, 
and  that,  the  death  of  the  insured 
having  occurred  three  days  before 
May  25th,  the  policy  was  still  in 
force. 

The  appellant  makes  the  follow- 
ing contentions: 

"I.  That  chapter  212,  Session 
Laws  of  1913,  being  §§  5292  and 
5293  of  the  General  Statutes  of 
1915  for  the  state  of  Kansas,  does 
not  apply  to  industrial  policies — ^the 
class  c^  pcdicy  upon  which  this  suit 
is  based. 

"II.  That  if  chapter  212,  Session 
Laws  of  1918,  ever  had  any  appli- 
cation to  this  class  of  policy,  the 
force  and  effect  of  that  statute  has 
been  waived  and  set  aside  by  the 
original  contract  of  the  parties. 

"III.  The  parties  by  their  own 
acts  and  by  mutual  agreement  have 
abandoned  and  canceled  the  policy." 

The  principal  contention  is  that 
the  Statute  of  1913  does  not  apply 
to  industrial  policies.  The  argument 
is  that  the  ordinary  life  insurance 
policy  provides  for  a  premium  pay- 
able annually,  semiannually,  or 
quarterly,  and  that  under  any  one  of 
these  three  methods  it  often  hap- 
pens that  the  exact  date  wl^n  pay- 
ment is  due  escapes  the  memory  of 
a  policyholder,  the  notice  being 
often  laid  aside  and  forgotten,  and 
the  time  allowed  to  slip  by  without 
making  the  payment ;  that  the  hold- 
er has  a  vested  interest  in  an  ordi* 
nary  policy,  and,  because  of  the 
great  importance  to  him  that  it 
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should  not  lapse,  the  statute  was 
enacted  requiring  thirty  days'  no- 
tice after  the  pajrment  becomes  due 
before  the  policy  can  be  lawfully 
canceled  by  the  company ;  and  that, 
by  reason  of  the  peculiar  character 
of  industrial  policies,  the  legislature 
could  not  have  had  them  in  mind 
when  the  law  was  passed.  It  is 
said :  '^The  assured's  attention  was 
called  every  week  to  the  fact  that 
premium  was  due;  and  this  was 
done  by  the  representatives  of  the 
insurance  company  in  person." 

In  this  connection  it  is  urged  that 
the  appellant  alone  has  in  force  in 
this  state  more  than  118,000  policies 
of  this  peculiar  kind,  and  that 'a  very 
large  percentage  of  the  policyhold- 
ers are  in  the  habit  of  getting  in 
arrears  in  the  payment  of  their  pre- 
miums. It  is  urged  that  the  appli- 
cation of  the  statute  to  this  class  of 
policies  might  require  the  company 
to  mail  fif^-two  written  notices  a 
year  advising  a  policyholder  of  its 
intention  to  cancel  his  policy,  and 
that  this  would  be  unreasonable  and 
extremely  burdensome.  It  is  said 
that  the  industrial  policyholder  al- 
ready pays  in  his  premium  for  the 
service  of  a  personal  collector  call- 
ing every  week  to  remind  him  that 
his  premium  is  due  and  to  collect 
the  premium;  that  this  personal 
service,  more  efficacious  than  any 
written  or  printed  notice  sent  by 
mail,  is  already  included  in  the  pres- 
ent cost  of  the  policy;  and  that  to 
add  the  unnecessary  expense  of 
sending  written  notices  by  mail 
would  not  benefit  the  policyholder, 
but,  on  the  contrary,  would  be  re- 
flected in  the  decreased  earnings  of 
the  industrial  insurance  companies, 
and  in  the  end  return  upon  the 
policyholder  himself.  While  these 
considerations  furnish  a  forcible 
argument  against  the  expediency 
of  a  law  that  would  require  indus- 
trial insurance  policies  to  give  such 
a  notice,  they  furnish  no  assistance 
to  the  court  in  arriving  at  the  true 
interpretation  of  the  plain  language 
of  the  statute.  The  statute  is  broad 
and  sweeping.  The  title  reads :  ''An 
Act  to  Prevent  the  Cancelation  or 


Forfeiture  of  Life  Insurance  Poli- 
cies, without  Notice.'' 

The  language  of  the  first  section, 
that  ''it  shall  be  unlawful  for  any 
life  insurance  company,  other  than 
fraternal,  doing  business  in  the 
state,  etc*,''  shows  that  the  legisla- 
ture had  in  mind  the  exclusion  of 
certain  kinds  of  life  insurance ;  and 
the  fact  that  it  expressly  excludes 
from  its  provisions  ''fraternal"  life 
insurance  companies,  and  fails  to 
exclude  "industrial"  policies,  is  an 
argument  against  the  construction 
that  it  was  the  intention  to  exclude 
from  its  operation  any  other  than 
"fraternal"  insurance  companies. 

In  Priest  v.  Bankers  Life  Asso. 
99  Kan.  298, 161  Pac.  683,  the  conclu- 
sion was  reached  that  the  Kansas 
statute  was  based  on  the  New  York 
statute,  "only  in  the  sense  that  the 
same  general  legislative  subject  is 
dealt  with,  and  New  York  acted 
first."  (p.  800) .  It  is,  perhaps,  of 
some  significance,  however,  that  the 
New  York  statute  expressly  ex- 
cludes from  its  operation  life  insur- 
ance policies  "issued  upon  the  pay- 
ment of  monthly  or  weekly  pre- 
miums," and  there  is  some  force  to 
the  contention  of  the  appellee  that, 
with  the  New  York  statute  before 
it,  our  legislature  appears  to  have 
acted  with  deliberation  in  leaving 
out  the  exception  of  "industrial" 
policies,  although  its  attention  was 
directed  to  the  matter  of  the  dif- 
ference in  the  character  of  insur- 
ance policies,  as  appears  by  its  ex- 
press exclusion  of  "fraternal"  in- 
surance companies. 
The  conclusion  we  fei/il?^*^l^turMt 

have  reached  is  "rt^f^ii?"."" 
that,  notwithstand- 
ing the  obvious  hardships  imposed 
upon  industrial  policies  of  insurance 
by  the  provisions  of  the  statute,  the 
statute  itself  can  bear  but  the  one 
interpretation,  and  that  to  follow 
appellant's  interpretation  would  re- 
quire the  court  to  depart  from  its 
judicial  functions  and  to  place  an 
exception  into  the  statute  whidi  the 
legislature  did  not  see  fit  to  do. 

The  second  contention,  that  the 
force  and  effect  of  the  statute  has 
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been  waived  and  set  aside  by  the 
orifi^inal  contract  of  the  parties,  does 
not  seem  to  be  insisted  upon  very 
strenuously  by  the  appellant.  It 
is  sufficient  answer  to  the  conten- 
tion to  say  that  the  broad  terms  of 
the  statute  would  seem  to  forbid  the 
parties  to  the  contract  from  stipu- 
lating upon  a  clause  in  the  policy  in 
contravention  of  the  statute.  So 
far  as  the  statute  is  indicative  of  a 
public  policy,  its  provisions  must  be 
regarded  as  mandatory,  and  as  not 
subject  to  waiver  by  reason  of  any 
provision  in  the  policy  itself.  To 
hold  otherwise  would  make  the 
efficacy  of  the  statute  depend  en- 
tirely upon  the  terms  of  the  policy 
of  insurance,  and,  manifestly,  the 
insurance  companies  would  refuse 
to  issue  contracts  of  life  insurance 
that  did  not  contain  a  provision  in 
evasion  of  the  statute.    The  legisla- 

^ro^Lio.  t.w  tu^e  could  not  havo 
waiver  of  notice  intended    that    the 

-validity.  p^yj^  p^jj^y^  ^jjj^jj 

is  the  primary  purpose  of  the  act, 
should  be  made  to  depend  upon  the 
contract  between  the  parties. 

The  third  contention  is  that  the 
parties  by  their  own  acts  and  by 
mutual  agreement  have  abandoned 
and  canceled  the  policy.  This  de- 
fense was  set  out  in  the  answer,  in 
substance,  as  follows : 

After  the  insured  quit  paying 
premiums,  appellant's  agent  called 
upon  her  each  Monday  for  four  con- 
secutive weeks  seeking  to  collect  the 
premium,  and  orally  notified  her 
and  her  sister,  who  was  her  agent, 
that  the  policy  would  lapse  unless 
the  premiums  were  paid,  and  that, 
upon  the  day  when  the  policy  would 
lapse  by  its  terms  for  the  nonpay- 
ment of  premiums,  the  agent  orally 
notified  them  that  unless  the  pre- 
mium was  paid  the  policy  would 
lapse  at  midnight  of  that  day ;  that 
thereafter  he  called  upon  the  in- 
sured and  her  sister  and  sought  to 
have  the  policy  reinstated  by  the 
pasrment  of  the  premiums,  and  they 
both  replied  that  they  did  not  wish 
longer    to    carry    the    insurance; 


whereupon  the  policy  was  lapsed  by 
the  mutual  agree- 
ment of  the  insured  impolicy?"**"* 
and  the  agent  of 
the  appellant.  We  have  examined 
the  cases  cited  in  support  of  the 
contention.  In  our  opinion,  none  of 
them  apply  to  the  situation  present- 
ed by  the  facts  in  this  case,  for  the 
reason  that  the  four  weeks  of  grace 
kept  the  policy  in  force  to  and  in- 
cluding April  28d,  and  therefore  the 
earliest  date  the  appellant  could 
have  mailed  a  written  notice  was 
April  24th,  and,  since  the  insured 
died  three  days  before  the  expira- 
tion of  the  thirty  days  from  the 
time  notice  under  the  statute  must 
have  been  mailed,  it  was  in  force  at 
the  time  of  her  death. 

No  notice  had  been  given  under 
the  statute,  and  the  policy  had  not, 
in  fact,  lapsed.  Besides,  the  state- 
ment of  the  insured  that  she  did  not 
wish  longer  to  carry  the  insurance, 
made  at  a  time  when  she  still  had  an 
interest  in  it,  and  still  retained  the 
policy  itself,  must  be  construed  to 
mean  that  she  did  not  intend  to 
make  further  payments  of  pre- 
mium.<?  but  retained  whatever  in- 
terest she  had  in  it  according  to  its 
terms,  which,  regardless  of  what 
she  may  have  believed,  included  a 
provision  requiring  the  giving  of 
thirty  days'  notice  of  an  intention 
on  the  part  of  the  appellant  to  for- 
feit the  policy.  It  is  clear,  too,  that 
the  statement  in  the  answer,  that 
upon  the  date  the  policy  would 
lapse  by  its  terms  for  the  nonpay- 
ment of  premiums  the  agent  orally 
notified  the  insured  that  the  policy 
would  lapse  at  midnight  of  that 
day,  was  predicated  upon  the  appel- 
lant's interpretation  of  the  policy. 
The  statute  requiring  the  giving  of 
a  written  notioe  was  a  part  of  the 
policy,  and  the  oral  notice  given  the 
insured  could  not  change  the  terms 
of  the  policy.  The  oral  notice  was 
given  upon  the  mistaken  theory  of 
the  appellant  that  the  statute  did 
not  apply.  • 

The  judgment  is  affirmed. 
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ANNOTATION. 


Applicability  to  iadiittrial  life  iMorance  of  statutory 

a  conditioii  of  forfeiture  or  canedation  of  insurance  for  nonpayment  of 


ute  applied  to  the  policy,  as  the  legis- 
lature«  in  enacting  the  statute,  ex- 
pressly excluded  fraternal  insurance 
companies,  but  made  no  reference  to 
policies  such  as  the  one  involved  in 
the  case,  and  to  follow  the  insurer^s 
interpretation  would  require  the  court 
to  usurp  legislative  functions  by  plac- 
ing an  exception  in  the  statute  which 
the  legislature  did  not  see  fit  to  make. 
While  the  question  does  not  appear 
to  have  arisen  in  any  other  jurisdic- 
tion where  a  statute  requiring  notice 
of  forfeiture  has  been  enacted,  the 
New  York  statute  (Insurance  Law, 
§  92;  27  McKinney,  ConsoL  Laws,  144) 
recognizes  the  peculiar  nature  of  in- 
dustrial policies  by  proridiBg  that 
when  issued  on  the  payment  of  month- 
ly or  weekly  premiums*  the  notice  is 
not  required.  Thus,  in  Baldwin  v. 
Provident  Sav.  Life  Assur.  Soc.  (1897) 
28  App.  Div.  5,  48  N.  T.  Supp.  463, 
affirmed  in  (1900)  162  N.  Y.  686,  57 
N.  E.  1 103,  the  court  said :  'The  plain- 
tiffs counsel  also  contends  that  the 
notipe  or  call  for  the  payment  of  the 
mortuary  premiums  is  not  a  sufficient 
compliance  with  §  92  of  the  Insurance 
Law  (2  Rev.  Stat  9th  ed.  p.  1174), 
because  it  does  not  contain  a  refer- 
ence to  the  right  of  the  assured  te  a 
surrender  value  or  paid-up  policy. 
The  policy,  however,  falls  within  the 
exception  of  the  section,  that  is,  it  is 
either  a  policy  issued  upon  ^e  pay- 
ment of  a  monthly  premium,  or  it  is 
a  term  insurance  contract  for  a  year 
or  less,  in  which  case  no  notice  is 


An  extended  search  has  disclosed 
no  decision  other  than  the  reported 
case  (Reynolds  v.  Metropolitan  L. 
Ins.  Co.  ante,  1558)  discussing  the  ap- 
plicability to  industrial  life  insurance 
of  a  statutory  provision  making  no- 
tice a  condition  of  forfeiture  or  can- 
celation of  insurance  for  nonpayment 
of  premiums.  An  industrial  policy 
has  been  defined  as  "a  small  policy  is- 
sued in  consideration  of  weekly  pay- 
ments, in  contradistinction  to  the  ordi- 
nary insurance,  where  premiums  are 
payable  annually,  semiannually,  or 
quarterly.^'  See  Ann.  Cas.  1918B, 
1186.  Such  a  policy  is  held  in  the 
reported  case  to  be  within  the  provi- 
sion of  a  statute  making  it  unlawful 
for  any  life  insurance  ccmipany  other 
than  a  fraternal  insurance  company 
doing  business  within  the  state  to  for- 
feit or  cancel  any  life  insurance  policy 
on  account  of  the  nonpayment  of  any 
premium  thereon,  without  first  giv- 
ing notice  in  writing  to  the  holder  of 
the  policy  of  its  intention  to  forfeit 
or  cancel  the  same.  It  appeared  that 
the  insurer  had  issued  a  policy  in  the 
sum  of  |200  to  the  plaintiff's  intestate, 
conditional  on  the  weekly  payment  of 
26  cents.  The  last  payment  of  pre- 
miums was  made  on  March  19  and  the 
insured  died  May  22.  The  plaintiff 
contended  that  the  policy  was  still  in 
force  and  effect  as  the  thirty  days  of 
grace  provided  for  by  the  policy,  added 
to  the  thirty  days'  notice  of  foifeiture 
provided  for  by  the  statute,  would 
bring  the  date  of  actual  forfeiture  to 
May  25,  three  days  after  the  insured's 
death.    The  court  holds  that  the  stat- 
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Z&uisiana  Supreme  Court  ^^  June  9,  19 19* 

Bffls  and  notes  -^  consUeraAion  —  other  note. 

1.  One  promissory  note  is  a  good  and  sufficient  consideration  for  another 
given  in  exchange  therefor. 

[See  note  on  this  question  beginning  on  page  1569.] 


«—  use  fer  iMiyBient  of  indebtedness. 

2.  The  holder  and  owner  of  a  nego- 
tiable  promissory  note,  acquired  for 
good  and  sufficient  consideration,  may 
use  it  for  the  extinguishment  of  his 
obligations,  and  when  so  used  his 
transferee  is  entitled  to  recover  the 
aoioant  thereby  called  for,  as  is  also 
the  transferee  of  his  transferee,  even 
ttiough  the  latter  acquires  the  instra* 
ment  after  maturity. 

Headnotes  by  Monroe,  Ch.  J. 


—  denand  note  —  delay  —  effect 

3.  Seven  months  is  an  unreasonable 
time  for  a  national  bank  in  a  failing 
conditi<Hi  to  delay  demanding  payment 
of  a  demand  note,  and  another  bank 
which,  after  such  d^lay,  takes  over  its 
assets  and  agrees  to  pay  its  debtSi  is 
not  a  holder  in  due  course  of  the  note 
80  acquired. 

[See  3  R.  C.  L.  1047.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Civil  District  Court  for 
the  Parish  of  Orleans,  Division  '"B"  (King,  J.),  in  favor  of  defendant  in 
an  action  brought  to  recover  the  amount  alleged  to  be  due  on  a  promissory 
note.    Reversed. 


Statement  by  Mo9uroe,  Ch.  J. : 

Plaintiff  prosecutes  this  appeal 
from  a  judgment  rejecting  its  claim 
as  holder  for  value  before  maturity 
of  defendant's  note,  reading  (in 
part) : 
^$10,000. 

Macon,  Georgia,  1 — 4-^1914. 

"On  demand,  after  date,  I,  we,  or 
either  of  us,  promise  to  pa^  to  the 
order  of  the  Commercial  National 
Bank  of  Macon,  Georgia,  $10,000. 

*'For  value  received,  payable  at 
said  bank,  with  interest  from  date, 
at  the  rate  of  8  per  cent  per  annum, 
with  all  costs  of  collection,  includ- 
ing 10  per  cent  attorney's  fees.'' 

And  then  follow  certain  waivers 
and  a  stipulation  which  are  not  in- 
volved in  this  controversy,  and  the 
signature  of  the  defendant,  as  the 
maker  of  tl»e  note. 

Defendant,  in  an  answer  setting 
forth  a  good  many  details,  pleads 
want  of  consideration,  and  denies 


that  plaintiff  has  full  ownership  of 
the  note. 

The  facts  of  the  case,  as  we  inter- 
pret the  evidence,  are  as  follows : 

Defendant  resided  and  was  en- 
gaged in  business  in  New  Orleans. 
His  uncle,  J.  J.  Cobb,  resided  in 
Macon,  Georgia,  and  was  vice  presi- 
dent of  the  Commercial  National 
Bank  and  cashier  of  the  Ck)mmercial 
Savings  Bank  of  that  city.  Cobb's 
brother-in-law,  Mallary,  was  presi- 
dent of  both  of  those  institutions, 
and  Mallary's  stepson,  Lewis,  was 
cashier  of  the  one  and  assistant 
cashier  of  the  other.  Por  some 
years  prior  to  the  transaction  out  of 
which  this  litigation  has  arisen,  de- 
fendant and  Cobb  had  frequently 
exchanged  notes  for  their  mutual 
accommodation,  and  shortly  before 
January  4,  1914,  Cobb  wrote  to  de- 
fendant, requesting  him  to  make 
such  an  exchange,  saying  that  he 
did  not  wish  to  put  his  own  note  in 
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the  bank  (meaning  the  bank  of 
which  he  was  an  officer) ,  that  he 
hoped  to  return  the  note  which  de- 
fendant might  furnish  within  a 
short  time,  and  that  he  would  have 
the  president  and  cashier  of  the 
bank  (meaning  the  Conmiercial 
National)  guarantee  the  note  that 
he  would  furnish,  to  which  request 
defendant  gave  his  assent,  and  the 
exchange  was  effected ;  he  forward- 
ing to  Ciobb  the  note  sued  on,  and 
Cobb  forwarding  to  him  his 
(Cobb's)  note  for  a  like  amount, 
payable  on  demand  to  the  order  of 
A.  L.  Patterson  &  (To.,  after  which, 
on  January  12th,  Mallary  and 
Lewis  mailed  to  defendant  a  guar- 
anty reading :  ''We  hereby  guaran- 
tee the  note  of  J.  J.  Cobb,  held  by 
you,  in  the  sum  of  $10,000,  for 
which  you  have  given  your  demand 
note  of  like  amount  in  favor  of  the 
Commercial  National  Bank.  We 
have  received  from  J.  J.  Cobb  cer- 
tificates of  stock  to  the  value  of 
$10,000,  which  we  likewise  hold  for 
your  security."  ^ 

The  certificates  thus  referred  to 
represented  stock  in  the  two  banks 
of  which  Mallary,  Lewis,  and  Cobb 
were  officers,  and  somewhat  later 
(prior  to  August  1st)  they  were 
withdrawn  by  Cobb  and  bonds  of  an 
Alaska  Mining  Company,  of  the  par 
value  of  $10,000,  were  substituted  in 
their  stead;  the  explanation  there- 
of, as  given  by  Lewis,  in  his  testi- 
mony, being  as  follows:  "In  the 
early  summer  of  1914  the  Com- 
mercial National  Bank  had  received 
some  severe  criticism  as  to  its  con- 
dition by  the  bank  examiner,  and 
Mr.  (Tobb  became  somewhat  wor- 
ried about  the  value  of  the  security 
he  had  behind  his  note  of  Patterson, 
and  he  took  those  bonds  [certifi- 
cates?], and  put  in  their  stead  $10,- 
000  worth  of  first  mortgage  bonds 
of  the  Eagle  River  Mining  Com- 
pany." 

As  the  Commercial  National 
Bank  failed  on  or  about  August  1st 
following,  it  is  evident  that  the  ex- 
change of  collaterals  was  made  in 
the  interest  of  the  defendant^  and, 
though  he  was  not  ccmsulted  about 


it  at  the  time,  he  accepted  the  bonds 
after  the  failure  of  the  bank,  and 
states,  in  his  answer,  that  he  now 
has  them  in  his  possession;  but  that 
they  have  no  market  value,  and  that 
he  is  willing  to  surrender  them  in 
the  event  of  his  being  discharged 
from  liability  with  respect  to  the 
claim  here  set  up. 

Concerning  the  disposition  that 
was  made  of  the  proceeds  of  the 
note  here  sued  on,  we  have  only  the 
testimony  of  the  three  bank  officers: 

Mallary,  the  president,  was  able 
to  testify  that  Cobb  came  to  him  one 
day  and  stated  that  he-liad  a  note  of 
Mr.  Patterson  that  he  would  like  the 
bank  (Commercial  National)  to  dis- 
count, and  that,  after  discussing  the 
matter  with  him  and  Lewis,  he 
agreed  to  the  discount.  He  goes  on 
to  say  that  the  note  ms&diflcounted 
by  the  bank,  and  that  he  understood 
that  Cobb  received  tiie  proceeds; 
but  his  subsequent  examination 
shows  that,  save  as  to  his  consent  to 
the  discount,  he  knew  nothing  about 
the  matter  except  what  he  was  told 
— by  Lewis  or  c5obb. 

Cobb  gives  the  following,  with 
other  testimony,  to  wit : 

Q.  Were  you  indebted  to  the 
Commercial  National  Bank  ?  If  so, 
in  what  way? 

A.  I  suppose  the  money  was 
turned  over — 

Q.  Tell  us  what  you  know.   .   .   . 

Q.  Do  you  know  whether  or  not 
it  was  applied  to  any  obligation  of 
yours  with  the  Commercial  National 
Bank? 

A.  I  did  not  have  any  that  it  could 
have  been  applied  to,  as  far  as  I  can 
recall  now.  ...  I  had  obliga- 
tions that  Mr.  Lewis  was  looking 
after  for  me,  and  I  wanted  to  put 
them  in  better  shape  and  relieve  him 
of  that. 

Q.  To  whom  were  these  obliga- 
tions due? 

A.  I  think  in  the  Cionmiereial 
Savings  Bank— I  said  obligations— 
they  were  things  that  I  fdt  that  I 
was  more  responsible  for,  and  I 
wanted  to  relieve  him  of  canying 
them  in  the  shape  they  were. 
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Q.  Do  you  know  thoy  were  not 
Commercial  National  obligations? 

A.  I  think  so — I  am  not  sure — I 
think  so. 

Q.  What  kind  of  obligations  were 
they? 

A.  They  were  some  that  I  felt  re- 
aponsaUe  for,  occasioned  by  a  loss 
of  a  foKBi^r  employee  of  my  insur- 
ance agency,  or  bond  agency,  and 
jEKNxie.  iadMbltedness  for  carrying  life 
in&arsBee  premiums. 

Q.  Whose  were  they? 

A.  Mr.  E.  Y.  MaUary's  and  my 
own,  principally ;  they  were  for  the 
benefit  of  the  bank;  and  some  obli- 
gations in  connection  with  the  Eagle 
River  mine,  and  there  were  others  I 
do  not  recall  now.    .    •    • 

Q.  Did  not  Mr.  Patterson's  note 
liquidate  all  those  obligations,  or  did 
you  raise  some  other  money  in  ad- 
dition to  that? 

A.  Some  other  money. 

Q.  Did  that  have  anything  to  do 
with  the  fact  that  you  cannot  recall 
definitely  what  were  paid  from  the 
proceeds  of  this  note  and  what  were 
paid  from  other  sources? 

A.  My  recollection  is  that  I  sim- 
ply had  Mr.  Mallary  O.  K.  the  note 
and  left  it  with  Mr.  Lewis  to  use  as 
he  saw  best. 

Q.  In  caring  for  those  obligations 
you  speak  of? 

A.  Yes,  sir. 

Lewis,  after  testifying,  categori- 
cally, that  he  discounted  the  note 
for  Cobb,  and  paid  him  $10,000  in 
cash,  that  the  Commercial  National 
Bank  had  no  interest  in  the  matter 
(not  being  the  creditor  of  Cobb), 
except  to  buy  the  note  from  him, 
that  it  paid  him  full  value  therefor, 
and  that  tihte  note  was  sold  by  the 
bank,  with  its  other  assets,  gives 
the  following  further  testimony,  on 
his  cross-examination : 

Q.  This  money,  the  $10,000  which 
Mr.  Patterson's  note  was  discounted 
for,  how  was  that  paid  to  Mr.  Cobb  ? 

A.  Mr.  Cobb,  I  think,  used  that 
money  in  the  Commercial  Savings 
Bank.    .    .    . 

Q.  It  was  not  put  in  the  C!om- 
mercial  National  Bank  and  checked 
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out  by  Cobb  for  any  other  purpose, 
for  all  you  know? 

A*  No,  sin  •  •  «  My  impres- 
sion is  that  Mr.  Cobb  used  that 
money  and  took  up  some  papers  on 
which  he  considered  himself  moral- 
ly, and  not  legally,  bound. 

Q.  They  were  taken  up  in  the 
Savings  Bank,  of  which  you  were  an 
ofiicer  ? 

A.  Yes,  sir.    ... 

Q.  You  don't  know  what  these 
obligations  were  that  were  taken  up 
in  the  Commercial  Savings  Bank? 

A.  No,  sir;  I  have  no  doubt  but 
what  I  knew  at  the  time,  but  I  don't 
know  now. 

Q.  Was  the  mone^y  immediately 
applied  to  the  taking  up  of  the  obli- 
gations, or  did  it  stay  in  the  Com- 
mercial National  Bank  for.  any 
length  of  time? 

A.  I  think  it  was  immediately  ap- 
plied. 

Q.  Do  you  know  who  applied  it — 
Mr.  Mallary  or  Mr.  Cobb?  \ 

A.  Very  probably  I  did. 

Q.  You  applied  the  money  your- 
self to  the  obligations  in  the  Com- 
mecial  Savings  Bank? 

A.  Yes,  sir. 

Q.  Mr.  Cobb  had  no  charge  of 
the  money,  individually,  except  in 
so  far  as  you  applied  it  to  those  ob- 
ligations ?  , 

A.  He  handed  me  the  note. 

Q.  He  handed  you  the  note,  and 
you  took  the  money  and  paid  those 
obligations  to  the  Conunercial  Sav- 
ings Bank? 

A.  Yes,  sir.  ...  He  owed  the 
Commercial  National  nothing.   .  .   . 

Q.  This  paper  of  Patterson  went 
along  with  the  other  assets  of  the 
Commercial  National  Bank,  when 
the  American  National  Bank  took 
over  the  assets? 

A.  Yes,  sir.    ... 

Q.  The  consideration  of  the 
transfer  of  those  assets  was  that  the 
American  National  Bank  should  pay 
the  debts  of  the  (Commercial  Nation- 
al Bank  and  repay  itself  out  of  the 
assets  of  the  Commercial  National 
Bank — ^practically  so? 

jtx.    X  6S,  Sllr.      ...  ] 

Q.  Were  the  papers   that   were 
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e^id  to  the  Ckimnieroial  Savings 
ank  obligations  upon  ni^ch  Mr. 
Cobb  was  either  maker,  indoreer, 
mxretyf  or  how  was  it? 

A.  He  did  not  appear  in  any  of 
these  capacities. 

Q.  What  were  those  papers? 

A.  I  cannot  recall  what  they  were. 

Q.  What  sort  of  papers  were 
they? 

A.  They  were  loans  hdd  by  the 
bank  on  which  it  was  stated  Mr. 
Cobb  was  not  directly  liable,  either 
as  maker,  indorser,  guaranty,  or 
surely;  but  they  were  papers  with 
some  doubt  as  to  liieir  collection, 
and  for  which  Mr.  Cobb  felt  a 
sense  of  moral  responsibility  and 
wanted  to  take  up. 

It  seems  to  be  conceded  that  no 
demand  was  made  for  the  payment 
of  the  note  here  sued  on  until  after 
it  had  come  into  the  possession  of 
the  plaintiff,  or  say  some  eight 
months  after  its  date. 

Messrs.  Dart,  Keman,  &  Dart  and 
Orville  A.  Park,  for  appellant: 

The  note  was  given  for  a  valuable 
consideration. 

Joyce,  Defenses  to  Commercial  Pa- 
per, §  227;  Randolph,  Com.  Paper,  §§ 
479,  480;  Greenwood  v.  Lowe,  7  La. 
Ann.  197 ;  Benner  v.*  Van  Norden,  27 
La.  Ann.  473. 

The  note  was  transferred  for  value 
by  the  Commercial  National  Bank  to 
the  plaintiff.  If  it  is  accommodation 
paper,  the  plaintiff  is  a  holder  for 
value,  and  as  such  is  entitled  to  re- 
cover, even  if  the  note  was  past  due 
when  plaintiff  bought  it 

Joyce,  Defenses  Com.  Paper,  §  282; 
2  Randolph,  Com.  Paper,  2d  ed.  §  677 ; 

1  Dan.  Neg.  Inst.  6th  ed.  §  726;  Mersick 
v.  Alderman,  77  Conn.  684,  60  Atl.  109, 

2  Ann.  Cas.  254;  Lowell  v.  Bickford 
201  Mass.  543,  88  N.  E.  1 ;  Marling  v. 
Jones,  188  Wis.  82,  131  Am.  St.  Rep. 
996,  119  N.  W.  931 ;  Selover,  Neg.  Inst, 
g  66,  p.  105. 

The  plaintiff  having  bought  the  as- 
sets of  the  Commercial  National  Bank, 
including  the  note,  it  therefore  ac- 
quired all  the  rights  of  that  bank. 

Exchange  Bank  v.  Butner,  60  6a. 
654 ;  Tarbell  v.  Sturtevant,  26  Va.  513 ; 
Sawyer  V.  Cutting,  23  Vt  486;  Mersick 
v.  Alderman,  77  Conn.  6S4,  60  Atl.  109, 
2  Ann.  Cas.  254. 

If  notes  are  exchanged,  each  note  is 
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a  valid  considenatlon  for  Ike  ether  and 
is  fully  available  in  the  hands  of  its 
holder. 

Greenwt>od  v.  Lowe,  7  La.  Ann.  197; 
Dan.  Neg.  Inst  6ih  ed.  p.  259,  §  187. 

Where  the  maker  of  a  note  receives 
a  valuable  consideration  for  its  execu- 
tion, the  note  is  a  business  paper, 
available  in  the  hands  of  any  holder, 
whether  such  holder  pays  considersr 
tion  therefor  or  not. 

Benner  v.  Van  Norden,  27  La.  Abb. 
473;  Fuller  v.  Leonard,  27  La.  Ann. 
635;  Iberia  Cypress  Co.  v.  Christen, 
112  La.  446,  86  So.  490;  Matthews  v. 
Williams,  25  La.  Ann.  686;  Moore  v. 
Hubbard,  15  Ind.  App.  84,  42  N.  S.  962; 
Murphey  v.  Illinois  Trust  &  Sav.  Bank, 
57  Neb.  519,  77  N.  W.  1102;  Wright  v. 
McKitrick,  2  Kan.  App.  608,  43  Pac 
977 ;  Madison  County  Bank  v.  Graham, 
74  Mo.  App.  261;  Harrod  v.  Black,  1 
Duv.  180 ;  Shabata  v.  Johnston,  63  Neb. 
12,  73  N.  W.  278;  Newmarket  Sav. 
Bank  v.  Hanson,  67  N.  H.  501,  32  AtL 
774;  First  Nat.  Bank  v.  Engebretson, 
28  S.  D.  185,  132  N.  W.  786. 

A  valuable  consideration  having 
passed  for  the  note  at  the  time  of  its 
execution,  it  is  available  in  the  hands 
of  any  subsequent  holder,  whether 
such  holder  gave  value  for  it  or  not» 
and  whether  taken  before  or  after  ma- 
turity. 

Smith  V.  Adams,  14  La.  Ann.  411; 
Davidson  v.  Keyes,  2  Rob.  254,  38  Am. 
Dec.  209;  Louisiana  Union  Bank  v. 
Boos,  21  La.  Ann.  513;  Farber  v.  Na- 
tional Forge  &  Iron  Co.  140  Ind.  54, 
89  N.  E.  250. 

Messrs.  J<An  May  and  R  B.  Ellis, 
for  appellee: 

Absence  or  failure  of  consideration 
is  a  defense  available  against  any  per- 
son not  a  holder  in  due  course. 

Franz  v.  Schiro,  186  La.  841,  67  So. 
925. 

One  who  acquires  a  note  after  nui- ' 
turity   can    claim   no    greater   rights 
than  could  the  person  from  wlioin  he 
acquires. 

Gajan  v.  Patout,  133  La.  1060,  63  So. 
586. 

Where  a  note  is  without  considera- 
tion and  is  saved  from  nullity  in  the 
hands  of  a  third  person  only  because 
taken  in  good  faith  before  maturity, 
such  third  person  can  only  recover  to 
the  extent  of  the  sum  paid. 

Fidelity  &  D.  Co.  v.  Johnston,  117 
La.  880,  42  So.  867. 

One  who  takes  paper  as  collateral 
security  for  a  debt  will  be  limited  in 
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his  reeovery  to  the  anMMint  of  that 
debt 

Cromwell  v.  Sac  County,  96  U.  S.  60, 
24  L.  ed.  687;  Duncan  v.  Gilbert,  29 
N.  J.  L.  521 ;  Fieher  v.  Fisher,  98  Mass. 
303;  Citizens'  Bank  v.  Payne,  18  La. 
Ann.  222,  89  Am,  Dec.  650;  Gardner  v. 
Maxwell,  27  La.  Ann.  561 ;  Mechanics' 
&  T.  Bank  v.  Barnett,  27  La.  Ann.  177; 
Mechanics'  Bldg.  Asso.  v.  Ferguson,  29 
La.  Ann.  548;  Fidelity  &  D.  Co.  v. 
Johnston,  117  La.  880,  42  So.  367. 

Monroe,  Ch.  J.,  delivered  the  opin- 
ion  of  the  court: 

The  Negotiable  Instruments  Law 
(as  enacted  in  this  state)  declares 
that  where  a  negotiable  instrument 
is  payable  on  demand,  presentment 
must  be  made  within  a  reasonable 
time  after  its  issue  (an  exception 
being  made  in  the  matter  of  the  pre- 
sentment for  payment  of  bills  of 
exchange),  that,  if  it  is  negotiated 
an  unreasonable  time  after  its  issue, 
the  holder  is  not  deemed  a  holder  in 
due  course ;  and  that,  *'in  determin- 
ing what  is  a  'reasonable  time/  or 
an  'unreasonable  time,'  regard  is  to 
be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade,  or  the 
business  (if  any)  with  respect  to 
such  instruments,  and  the  facts  of 
the  particular  case.''  Act  No.  64  of 
1904,  §S  58,  71,  and  193.  There  is 
no  evidence  before  us  as  to  the 
usages  of  trade;  but,  considering 
the  nature  of  the  instrument  here  in 
question,  the  fact  that  it  was  held  by 
a  national  bank  for  seven  months, 
while  the  bank  was  drifting 
towards  failure,  and  that  plaintiff 
acquired  it  after  the  bank  had 
failed,  without  having  made  de- 
mand for  its  payment,  we  are  of 
opinion  that  plaintiff  cannot  be  re- 

Riiu  ..d  note.-  gardcd  as  a  holder 
d«nia^d  jiot«^      in  due  course,  and 

right  of  recovery,  it  stands  in  the 
shoes  of  the  Commercial  National 
Bank,  from  which  the  instrument 
was  acquired. 

Counsel  for  defendant  admitted, 
in  their  first  brief,  that  there  was 
''a  technical  consideration"  for  the 
note,  as  between  Cobb  and  Patter- 
son, but  argued  that  this  is  not  a 
suit  by  Cobb ;  that  he  has  no  inter- 


est in  it;  that  he  did  not  indorse  the 
note  to  the  Commercial  National 
Bank;  and  that  the  party  in  inter- 
est is  the  plaintiff,  by  which  it  was 
acquired  after  maturity,  and  which, 
therefore,  has  only  sudi  rights  as 
tile  payee  might  have  had.  In  their 
'^second,  or  reply,"  brief  the  learned 
counsel  announced  the  discovery 
tiiat,  as  the  note  wfaidi  the  defend- 
ant received  from  Cobb  was  made 
payable  to  the  order  of  A.  L.  Pat- 
terson &  O).,  and  not  to  the  order  of 
A.  L.  Patterson,  the  defendant,  A. 
L.  Patterson,  did  not  receive  even  a 
technical  consideration  for  the  note 
which  be  gave  in  exchange. 

The  question  of  the  exchange  of 
notes  was,  however,  the  subject  of 
a  correspondence  between  defend- 
ant and  Cobb,  and,  as  Cobb  appar- 
ently wanted  defendant's  note  to  be 
made  payable  to  the  order  of  the 
Conm^rcial  National  Bank,  it  is 
fair  to  assume  that  defendant  pre- 
ferred to  have  Cobb's  note  made 
payable  to  A.  L.  Patterson  &  Co. 
At  all  events,  he  accepted  the  note 
in  that  form ;  he  has  retained  it  up 
to  the  present  time  without  com- 
plaint on  that  score;  and  it  is  not 
now  suggested  that  it  is  any  the 
less  available  to  him,  personally, 
because  so  drawn.  The  fact  tiiat  the 
notes  were  made  as  they  were,  with 
the  full  knowledge  and  approval  of 
the  parties  to  the  exchange,  in  no 
wise,  therefore,  affects  the  question 
of  the  consideration;  and,  whilst  it 
appears  to  us  that  ''technical  consid- 
eration" is  about  all  that  is  re- 
quired for  the  purposes  of  the  case, 
the  authorities  are 

agreed  that  one  ZStKt'n'cSSl" 
promissory  note  is 
a  good  and  sufficient  consideration 
for  another,  given  in  exchange. 
Joyce,  Defenses  to  Com.  Paper,  § 
22.7 ;  Randolph,  Com.  Paper,  §§  479, 
I  480 ;  Selover,  Neg.  Inst.  p.  103,  §  66 ; 
Tiedeman,  Com.  Paper,  p.  286,  § 
172a;  Greenwood  *v.  Lowe,  7  La. 
Ann.  197;  Rice  v.  Grange,  131  N.  Y, 
149,  80  N.  E.  46;  Crampton  v. 
Newton,  132  Mich.  149,  93  N.  W. 
260 ;  Franklin  Nat.  Bank  v.  Roberts 
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Bros.  Co.  168  N.  C.  478,  84  S.  E. 
706. 

Having,  then,  acquired  defend* 
ant^s  note  for  a  good  and  sufficient 
consideration,  Cobb  was  at  liberty 
to  make  of  it  the  use  that  he  had  in 
view  when  he  acquired  it,  and  of 
which  the  defendant  was  fairly  ad- 
vised, since  the  note  was  made  pay- 
able to  the  order  of  the  Commercial 
National  Bank,  and  it  was  obvious 
that  it  was  intended  for  negotiation 
through  that  bank.  The  learned 
counsel  argue  that  it  was  not  ^'dis^ 
counted'^  by  the  bank,  since  the  date 
of  ito  maturity  was  not  fixed,  and, 
according  to  the  testimony  of  Lewis, 
no  discount  was  deducted,  to  which 
it  may  be  added  that  the  proceeds 
were  not  credited  to  Cobb  in  the 
ordinary  way,  and  were  not  checked 
out  by  him. 

Notwithstanding,  however,  that 
the  testimony  of  Lewis  is  not  as 
frank  as  it  should  have  been,  and  in- 
spires no  great  confidence,  we  are 
satisfied,  all  the  circumstences  con- 
sidered, that,  in  consideration  of  the 
receipt  of  the  note,  the  funds  of  the 
Commercial  National  Bank,  to  the 
amount  called  for  upon  the  face  of 
the  note,  were  used,  at  the  instance 
of  Cobb,  in  the  extinguishment  of 
his  obligation,  and  as  it  must  have 
entered  into  defendant's  contempla- 
tion, when  he  executed  and  delivered 

-^M  for  p«7.  ^^'  **^**  ^*  would  or 
fiie>t  of        '       might   be    used  in 

ludebtedne...  ^^^^  ^^^j^    ^^^^  ^^ 

has  no  just  cause  of  complaint  in  the 
fact  that,  having  served  its  purpose, 
he  is  now  called  on  to  pay  it. 

It  is  therefore  adjudged  and  de- 
creed that  the  judgment  appealed 
from  be  annulled,  and  that  there 
now  be  judgment  in  favor  of  the 
American  National  Bank,  plaintiff 
herein,  and  against  the  defendant, 
Andrew  L.  Patterson,  in  the  sum  of 
$10,000,  with  interest  thereon  at  the 
rate  of  8  per  cent  per  annum  from 
January  4, 1914,  until  paid,  together 
with  10  per  cent  as  attomey^s  fees, 
upon  the  aggregate  amount  of  said 
principal  and  interest,  and  all  the 
costs  of  this  suit. 


A  petition  for  rehearing  having 
been  granted,  Dawkins,  J.,  on  No- 
vember 8,  1919,  handed  down  the 
following  additional  opinion : 

In  disposing  of  this  case  on  re- 
hearing, we  find  it  unnecessary  to 
further  discuss  the  legal  questions 
involved,  as  we  feel  that  they  have 
been  fully  and  properly  determined 
in  our  former  opinion.  The  mat- 
ter, in  our  opinion,  has  resolved  it- 
self to  a  question  of  fact  aa  to 
whether  or  not  the  Commercial 
National  B«fik,  payee  of  the  note, 
paid  to  Cobb,  or  to  other  persons  at 
his  request,  the  amount  thereof,  to 
wit,  $10,000.  If  it  did,  it  makes  no 
difference  whether  it  or  the  pres- 
ent plaintiff  be  a  third  holder,  in  a 
legal  sense,  or  not.  Defendant  evi- 
dently intended  that  the  note  niight 
be  so  used,  if  Cobb  saw  fit,  and  if  he 
received  the  money,  or  if  others  re- 
ceived it  for  his  benefit,  or  at  his 
instance,  the  Commercial  National 
Bank  could  have  enforced  payment 
in  full,  and  its  transferee  can  do 
likewise,  regardless  of  what  may 
have  been  paid  therefor.  The  note 
would  represent  a  debt  owed  by  de- 
fendant, and  he  would  not  be  con- 
cerned as  to  what  consideration  the 
original  payee  may  have  been 
willing  to  receive  for  it. 

The  witness  Lewis,  who  was 
cashier  of  the  Commercial  National 
Bank,  and  assistant  cashier  of  tiie 
Commercial  Trust  &  Savings  Bank, 
testified  that  he  received  from  the 
Commercial  National  Bank  the 
amount  of  this  note  and  applied  the 
same  to  the  discharge  of  obligations 
in  which  Cobb  was  interested  at  the 
bank  of  which  he  was  assistant 
cashier,  all  as  requested  by  Cobb. 
This  testimony  is  corroborated  by 
that  of  Mallary,  who  was  president 
of  the  payee  bank,  who  swore  that 
he  approved  the  loan,  and  by  Cobb, 
who  says  that  he  discussed  and  con- 
cluded such  an  arrangement  wiUi 
Mallary.  It  is  true  that  Lewis  and 
Cobb  were  unable,  or  at  least  failed, 
to  give  the  details  with  regard  to 
the  obligations  which  were  so  dis- 
charged at  Cobb's  request;  but  shall 
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we,  on  that  account,  hold  that  the 
main  fact  of  the  Commercial  Na- 
tional Bank's  having  parted  with  its 
money  had  not  been  established, 
when  defendant  was  afforded  every 
opportunity  for  cross-examination, 
and  when  he  had  the  right  to  call  for 
and  have  produced  the  books  and 
records,  not  alone  of  the  Commercial 
Trust  &  Savings  Bank,  but  also  of 
the  Commercial  National  Bank,  or 
to  take  the  testimony  of  those  now 
having  the  custody  of  same,  which 
was  not  done?  It  does  seem  that  it 
would  have  been  a  very  easy  matter 
to  have  proven,  by  the  note  register 
and  cash  account  of  the  payee  bank 
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of  the  date  of  the  alleged  loan, 
whether  or  not  it  had  been  made. 
There  is  no  proof  to  the  contrary  in 
the  record,  other  than  the  inference 
to  be  drawn  from  the  failure  or  in- 
abilily  of  Lewis  and  Cobb  to  detail 
the  items  to  which  the  proceeds  of 
the  note  were  applied,  at  a  bank  oth- 
er than  that  at  which  the  loan  was 
made,  and  in  which  the  lender  bank 
had  no  -concern. 

We  conclude  that  the  preponder- 
ance of  the  evidence  shows  that  the 
loan  was  made,  and  for  this  reason 
our  former  decree  is  reinstated  and 
made  the  final  judgment  of  this 
court. 


ANNOTATION. 
CroM  notetp  bilky  or  checks  as  consideratioii  for  each  other. 


L  In  general,  1569.. 
n.  Nonpayment  of  one  of  the  notes  or 

bills,  1571. 
ni.  Exchange  as  a  question  of  intent  of 
the  parties,  1571. 

J.  In  general. 

The  present  annotation  deals  with 
the  question  of  consideration  where 
cross  notes,  bills,  or  checks  are  ex- 
changed by  the  makers  thereof.  It 
does  not  include  in  general  cases 
where  a  note  or  other  commercial 
paper  of  a  third  party  is  given  in 
exchange. 

In  the  annotation  the  term  "cross 
notes''  is  used  in  the  sense  employed 
generally  in  the  cases ;  i.  e.,  notes  giv- 
en for  mutual  accommodation  of  the 
parties  thereto,  or  of  one  of  them,  in 
which  the  maker  and  the  payee  of  one 
note  are  respectively  the  payee  and 
maker  of  the  other  note.  A  similar 
relationship  exists  as  between  accep- 
tors of  cross  bills  of  exchange  or  the 
makers  of  cross  checks. 

It  is  well  settled  that  cross  notes, 
bills,  or  checks,  though  made  for  the 
acconunodation  of  the  parties,  are  not 
accommodation,  but  business,  paper, 
provided  there  is  no  restriction  on 
use  or  negotiation,  the  one  note,  bill, 
or  check  being  a  good  consideration 
for  the  other  received  in  exchange. 

Alabama.  —  Farley    Nat.    Bank    v. 


Henderson  (1897)  118  Ala.  441,  24  So. 
428. 

Indiana. — Farber  v.  National  Forge 
&  Iron  Co.  (1894)  140  Ind.  54,  39  N. 
£  249 

Iowa.— Iowa  College  v.  Hill  (1861) 
12  Iowa,  462. 

Louisiana. — ^Crescent  City  Bank  v. 
Hernandez  (1873)  25  La.  Ann.  43; 
American  Nat.  Bank  v.  Patterson 
(reported  herewith)   ante,  1563. 

Maine.— Dockray  v.  Dunn  (1854)  87 
Me.  442. 

Maryland. — Williams  v.  Banks 
(1858)  11  Md.  198  (rule  recognized) ; 
Stickney  v.  Mohler  (1862)  19  Md.  490. 

Massachusetts.  —  Eaton  v.  Carey 
(1881)  10  Pick.  211;  Higginson  v. 
Gray  (1843)  6  Met.  212;  Whittier  v. 
Eager  (1861)  1  Allen,  499;  Backus  v. 
Spaulding  (1875)  116  Mass.  418;  see 
also  Luke  v.  Fisher  (1852)  10  Cush. 
271. 

New  Hampshire. — Newmarket  Sav. 
Bank  v.  Hanson  (1893)  67  N.  H.  501, 
32  Atl.  774. 

New  Jersey. — Savage  v.  Ball  (1864) 
17  N.  J.  Eq.  142,  2  Mor.  Min.  Rep.  579 
(recognizing  rule). 

New  York.— Rice  v.  Mather  (1829) 
3  Wend.  62;  Dowe  v.  Schutt  (1846)  2 
Denio,  621;  Wooster  v.  Jenkins  (1846) 

3  Denio,  187;  Odell  v.  Greenly  (1855) 

4  Duer,  358;  Coburn  v.  Baker  (1857) 
6  Duer,  532;  Cobb  v.  Titus  (1854)  10 
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N.  Y.  198;  Newman  v.  Frost  (1873)  52 
N.  Y.  422;  Cohu  v.  Husson  (1889)  113 
N.  Y.  662,  21  N.  E,  703;  Leslie  v.  Baa- 
sett  (1892)  129  N.  Y.  523,  29  N.  E.  834; 
Rice  V.  Grange  (1892)  131  N.  Y.  149, 
30  N.  E,  46  (note  of  third  party;  rule 
recognized) ;  State  Bank  v.  Smith 
(1898)  155  N.  Y.  185,  49  N.  E.  680; 
Canda  v.  Zeller  (1888)  21  N.  Y.  S.  R. 
164,  3  N.  Y.  Supp.  128;  Shannon  v. 
Horley  (1900)  32  Misc.  623,  66  K  Y. 
Supp.  471  (exchange  of  check  of  third 
party;  rule  approved);  Mutual  Loan 
Asso.  V.  Brandt  (1901)  34  Misc.  400, 
,  69  N.  Y.  Supp.  652,  reversed  on  other 
grounds  in  (1901)  35  Misc.  270,  71  N. 
Y.  Supp.  770;  Milius  v.  Kauffmann 
(1905)  104  App.  Div.  442,  93  N.  Y. 
Supp.  669;  see  also  Bassett  v.  Bassett 
(1870)  55  Barb.  505. 

North  Carolina.  —  Franklin  Nat. 
Bank  v.  Roberts  Bros.  Co.  (1915)  168 
N.  C.  473,  84  S.  E.  706. 

Ohio.— Rankin  v.  Knight  (1871)  1 
Cin.  Sup.  Ct.  Rep.  515;  Lord  v.  Grave- 
son  (1904)  26  Ohio  C.  C.  371. 

South  Dakota. — State  Bank  v.  Hayes 
(1902)  16  S.  D.  365,  92  N.  W.  1068. 

England.— Rolf e  v.  Caslon  (1795)  2 
H.  Bl.  570,  126  Eng.  Reprint,  708; 
Cowley  V.  Dunlop  (1798)  7  T.  R.  565, 
101  Eng.  Reprint,  1135;  Cardwell  v. 
Martin  (1808)  9  East,  190,  103  Eng. 
Reprint,  545, 1  Campb.  79, 180 ;  Kent  v. 
Lowen  (1808)  1  Campb.  177;  see  also 
Buckler  v.  Buttivant  (1802)  3  East, 
72,  102  Eng.  Reprint,  523  (exchange  of 
acceptance  of  third  parties). 

The  rule  above  indicated  is  also  ap- 
proved, on  facts  not  within  the  scope 
of  the  annotation,  in  Cameron  v. 
Chappell  (1840)  24  Wend.  (N.  Y.)  94, 
and  Davis  v.  McCready  (1858)  17  N. 
Y.  232,  72  Am.  Dec.  461. 

The  fact  that  an  exchange  of  notes 
is  made  not  for  mutual  acconunoda- 
tion,  but  for  the  accommodation  of 
one  of  the  parties  only,  will  not  affect 
the  rule  that  cross  notes  are  a  con- 
sideration the  one  for  the  other,  if 
there  is  no  restriction  as  to  the  use 
to  be  made  of  either  note.  Odell  v. 
Greenly  (1855)  4  Duer  (N.  Y.)  358. 

It  is  well  settled,  it  was  said  in  Hig- 
ginson  v.  Gray  (1843)  6  Met.  (Mass.) 
212,  that  exchange  notes,  though  made 
for  the  accommodation  of  the  parties, 


are  not  what  is  known  and  recognized 
as  accommodation  paper,  there  being 
a  mutuality  in  the  former  transaction 
which  does  not  exist  in  the  latter,  on 
account  of  which  the  exchange  is  in 
law  a  good  consideration  between  the 
parties,  each  for  the  other. 

"An  exchange  of  notes  may  have 
been  accommodating,  but  such  a  trans- 
action constitutes  none  of  the  elements 
of  accommodation  paper  in  the  mer- 
cantile sense  of  that  term.  A  mutual 
independent  promise,  in  writing,  is  a 
good  consideration  to  uphold  the  con- 
tract of  each,  and  it  may  be  enforced, 
even  by  the  original  party."  Dockray 
V.  Dunn  (1854)  37  Me.  442. 

And,  referring  to  an  exchange  of 
notes,  the  court  in  Cobum  v.  Baker 
(1857)  6  Duer  (N.Y.)  532,  said:  "The 
settled  doctrine  would  seem  to  be  that 
any  indorsee  of  such  a  note,  before 
its  maturity,  has  the  same  rights 
against  the  maker  of  it  as  if  each  note 
had  its  origin  in  a  distinct  and  inde- 
pendent transaction,  and  the  consid- 
eration of  it  was  property  sold  and 
delivered  to  the  maker.'' 

Also  in  Whittier  v.  Eager  (1861)  1 
Allen  (Mass.)  499,  the  court  said: 
"Nothing  is  better  settled  than  that  a 
promissory  note  given  by  the  maker 
in  exchange  for  a  note  given  to  him 
by  the  payee  is  for  a  good  considers- 
tion,  and  is  in  no  proper  sense  an  ac- 
commodation note,  although  made  for 
the  mutual  convenience  of  the  parties. 
.  .  .  Being  a  valid  note  on  which 
the  defendant  was  liable,  it  was  wholly 
immaterial  whether  the  plaintiff,  as 
indorsee,  took  it  for  value." 

Where  there  is  an  exchange  of  notes 
without  restriction  as  to  use,  the 
transaction  is  the  same,  so  far  as  con- 
sideration is  concerned,  as  though 
value  had  been  received  in  goods  or 
money.  Wooster  v.  Jenkins  (1846)  3 
Denio  (N.  Y.)  187.  In  this  case  it  was 
held  that  each  party  to  an  exchange 
of  notes  was  bound  to  pay  his  own 
note,  and  that  where  the  plaintiff  and 
the  defendant  had  exchanged  notes, 
and  the  former  had  paid  both  notes, 
the  defendant  having  failed  and  the 
plaintiff  having  paid  the  defendant's 
note  as  an  indorser,  the  plaintiff  could 
not  recover  for  money  paid  on  his  own 
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note,  but  hia  actkxn  should  have  been 
on  the  note  of  the  defendant. 

It  was  contended  in  Wooster  v. 
Jenkins  (N.  Y.)  supra,  that  as  between 
the  original  parties,  cross  notes  should 
be  regarded  as  accommodation  paper, 
in  contradistinction  to  business  secur- 
ities; but  the  court  stated  that  the 
rule  was  settled  to  the  contrary;  that 
each  party  may  prove  the  debt  against 
the  other  under  a  commission  of  bank- 
ruptcy; and  that  while  as  long  as  the 
notes  remained  in  the  hands  of  the 
original  parties  they  balanced  each 
other,  this  was  only  by  way  of  set-off. 

An  exchange  of  notes,  without  any 
limitation  upon  the  use  of  the  same, 
vests  the  title  to  the  respective  notes 
in  the  holder,  the  one  being  a  consid- 
eration for  the  other,  and  when  dis- 
counted the  proceeds  can  be  applied 
as  the  holder  may  direct.  Lord  v. 
Graveson  (1904)  26  Ohio  G.  C.  371. 

Although  the  annotation  does  not  in- 
clude in  general  cases  involving  notes 
or  checks  of  third  parties,  attention  is 
called  to  Luke  v.  Fisher  (1862)  10 
Gush.  (Mas&)  271,  holding  that  the 
plaintiff's  indorsement  of  a  note  of  a 
third  party  was  a  good  consideration 
for  the  defendant's  note  to  him. 

II.  yon  payment  of  one  of  the  notes  or 

hills. 

It  follows  from  the  rules  above  stat- 
ed that,  the  transaction  being  complete 
at  the  time  of  the  exchange,  the  ques- 
tion of  original  consideration  is  not 
affected  by  subsequent  events,  such  as 
a  failure  of  one  of  the  parties  to  pay 
his  note  when  due  or  the  surrender 
and  cancelation  of  one  of  the  notes 
without  pavment.  Farber  v.  National 
Forge  &  Iron  Co.  (1894)  140  Ind.  54, 
39  N.  E.  249;  Iowa  College  v.  Hill 
(1861)  12  Iowa,  462;  Wooster  v. 
Jenkins  (1846)  3  Denio  (N.  Y.)  187; 
Cobum  V.  Baker  (1857)  6  Duer  (N. 
Y,)  532;  Milius  v.  Kauffmann  (1905) 
104  App.  Div.  442,  98  N.  Y.  Supp.  669; 
Franklin  Nat.  Bank  v.  Roberts  Bros. 
Co.  (1916)  168  N.  C.  473,  84  S.  E,  706; 
Lord  v.  Graveson  (1904)  26  Ohio  C.  C. 
371;  see  also  Rice  v.  Grange  (1892) 
131  N.  Y.  149,  30  N.  E.  46,  which 
applies  the  rule  in  the  case  of  an  ex- 
change of  a  note  of  a  third  party. 

Where  there  is  an  exchange  of  notes, 


failure  of  consideration  is  not  shown, 
so  as  to  prevent  recovery  in  an  action 
by  a  transferee  of  one  of  the  notes 
against  the  maker,  by  evidence  that 
after  the  transfer  the  defendant  can- 
celed and  surrendered  to  the  maker 
the  note  received  by  him  in  exchange. 
Iowa  College  v.  Hill  (1861)  12  Iowa, 
462,  supra. 

If  one  of  the  parties  to  an  exchange 
of  cross  notes  out  of  proceeds  of  the 
note  of  the  other  makes  a  payment  to 
the  latter  on  account,  it  constitutes  a 
final  payment  thereon,  although  he 
fails  to  pay  his  own  note,  given  in  ex- 
change therefor.  Lord  v.  Graveson 
(1904)  26  Ohio  C.  C.  371,  supra. 

And  in  Newmarket  Sav.  Bank  v. 
Hanson  (1893)  67  N.  H.  501,  32  Atl. 
774,  it  was  held  that  where  there  is 
an  exchange  of  notes,  the  one  being  a 
consideration  for  the  other,  either  par- 
ty can  recover  against  the  other  with- 
out paying  his  own  note,  the  defendant 
having  the  right  to  avail  himself  of 
the  plaintiff's  note  only  by  way  of  set- 
off. 

As  to  right  to  set-off  as  between 
original  parties,  see  also  Wooster  v. 
Jenkins  (N.  Y.)  supra,  L 

A  promissory  note  given  by  the  mak- 
er in  exchange  for  a  promissory  note 
given  by  the  payee  is  for  a  good  con- 
sideration, although  made  for  the  mu- 
tual accommodation  of  the  parties,  and 
although  the  note  given  in  exchange 
by  such  payee  is  worthless.  Farber  v. 
National  Forge  &  Iron  Co.  (1894)  140 
Ind.  54,  39  N.  E.  249,  supra. 

Of  course,  the  fact  that  the  check  or 
note  given  in  exchange  for  the  one 
in  suit  is  not  paid  will  not  be  a  de- 
fense as  against  a  bona  fide  holder 
for  value.  This  was  the  situation  in 
Crescent  City  Bank  v.  Hernandez 
(1873)  25  La.  Ann.  43. 

Ill,  Exchange  as  a  quespian  of  intent  of 

the  parties. 

The  cases  holding  that  cross  notes 
are  a  good  consideration  the  one  for 
the  other  are  based  on  the  assumption 
or  determination  that  the  one  was  giv- 
en and  received  in  exchange  for  the 
other,  that  they  are  both  valid  notes, 
unrestricted  as  to  use,  and  that  nei- 
ther of  them  is,  by  the  understanding 
of  the  parties,  a  mere  memorandum, 
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receipt,  or  security.  And  if  the  under- 
standing was  that  there  should  not  be 
such  an  exchange  of  securities,  this 
fact  may  be  shown,  and  will  affect  the 
question  of  consideration. 

Ordinarily,  on  an  exchange  of  cross 
notes,  without  restriction  as  to  use, 
the  maker  of  one  of  the  notes  cannot 
defend  an  action  against  him  thereon 
on  the  theory  that  the  other  note  was 
given  to  him  merely  as  a  receipt  and 
that,  therefore,  there  was  no  consid- 
eration for  his  own  note.  Eaton  v. 
Carey  (1831)  10  Pick.  (Mass.)  211. 

But  whether  an  exchange  of  notes 
is  intended  to  make  one  a  considera- 
tion for  the  other  is  a  question  of  the 
intent  of  the  parties;  and  so  where  a 
married  woman,  in  exchange  for  her 
note  given  for  the  accommodation  of 
the  payee,  received  a  note  of  the  latter 
for  the  same  amount,  with  the  under- 
standing that  it  was  not  to  be  used, 
it  was  held  that  she  had  not  received 
value  within  the  meaning  of  the  enab- 
ling act  relating  to  married  women, 
which  provided  that  nothing  therein 
contained  should  enable  a  married 
woman  to  become  a  guarantor  or  sure- 
ty unless  she  received  money,  prop- 
erty, or  other  thing  of  value,  for  her 
own  use,  on  the  faith  of  her  contract. 
Vliet  V.  Eastburn  (1899)  63  N.  J.  L. 
450,  43  Atl.  741. 

The  note  received  with  the  under- 
standing that  it  was  not  to  be  used 
was  said,  in  Vliet  v.  Eastburn  (N.  J.) 
supra,  to  be  in  effect  a  memorandum; 
the  agreement  that  it  should  not  be 
used,  though  oral,  was  valid  and  ad- 
missible in  evidence  in  an  action  on 
the  note ;  and  the  fact  that  such  an  ac- 
tion was  brought  by  the  payee,  it  was 
held,  would  not  render  valid  the  note 
given  in  exchange  therefor. 

For  the  rule  to  apply  that  cross 
notes  given  in  exchange  are  for  suffi- 
cient consideration,  it  must  appear 
that  it  was  the  intention  of  the  parties 
to  make  a  mutual  exchange  of  paper, 
and  whether  this  was  their  design  will 
depend  on  the  particular  circum- 
stances of  each  case.  Williams  v. 
Banks  (1857)  11  Md.  198.  In  this  case 
it  was  held  that  the  evidence  was  in- 
sufficient to  show  that  a  grandparent 
iiad  given  the  note  in  question  to  her 


grandison  in  exchange  for  the  latter^s 
note  bearing  the  same  date  and  for 
twice  the  amount,  found  among  her 
papers  after  her  death,  where  it  ap- 
peared that  the  grandson  was  known 
to  the  maker  of  the  note  as  a  spend- 
thrift, totally  insolvent,  who  was  re- 
lying, on  money  furnished  him  by  his 
grandparent  for  his  maintenance,  and 
there  was  no  proof  that  he  had  ever 
paid  to  her  any  of  the  many  notes  he 
received  from  her.  Under  these  cir- 
cumstances the  court  said  it  could  not 
for  a  moment  suppose  that  she  gave 
her  note  in  consideration  for  his,  or 
that  she  intended  the  transaction  be- 
tween them  should  be  what  the  law  re- 
garded as  a  mutual  exchange  of  notes. 

The  rule  that  the  intent  of  the 
parties  will  determine  whether  there 
has  been  an  exchange  of  notes  so  as 
to  constitute  the  one  a  consideration 
for  the  other  is  supported  also  by  the 
case  of  Wooster  v.  Jenkins  (1846)  3 
Denio  (N.  Y.)  187,  in  which  the  court, 
although  holding  that  there  had  been 
an  exchange  of  notes  in  this  instance 
so  as  to  constitute  a  valid  considera- 
tion, stated  that  if  a  party  lends  his 
note  or  acceptance,  and  takes  a  counter 
security  of  the  same  kind,  by  way  of 
indemnity  merely,  the  lent  note  or  bill 
will  not  have  inception  as  a  valid 
security  until  it  passes  into  the  hands 
of  a  bona  fide  holder. 

An  exchange  of  notes  constituting  a 
consideration  the  one  for  the  other 
does  not  arise  where  a  blank  note  is 
left  by  the  payee  with  the  maker  of 
the  other  note  merely  as  a  receipt  to 
indemnify  him  in  case  of  misuse  of 
funds  raised  on  his  note;  and  if  the 
note  of  the  latter  is  returned  to  him 
without  being  used,  but  he  fills  out 
the  blank  note  received  as  indemnity, 
the  latter  is  without  consideration 
in  his  hands.  Iowa  College  v.  Hill 
(1861)   12  Iowa,  462. 

And  where  an  exchange  of  checks 
is  made  for  accommodation,  but  the 
evidence  shows  that  one  of  the  checks 
is  merely  loaned,  and  the  other  is  given 
merely  as  a  memorandum  or  guaranty 
for  the  protection  of  the  payee,  the 
latter,  if  he  has  not  paid  or  been  called 
upon  to  pay  his  own  check,  cannot 
enforce  payment  of  the  check  given 
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him  as  a  guaranty,  since  he  stands  in 
the  position  of  a  surety  who,  without 
discharging  the  debt,  cannot  sue  his 
principal.  Burdsall  &  Co.  v.  ChrisAeld, 
(1855)  1  Disney  (Ohio)  51. 

A  presumption  of  an  exchange  of 
notes  between  parties  thereto,  so  as 
to  constitute  the  one  a  consideration 
for  the  other,  arises  from  similarity 
in  date,  amount,  and  terms  of  the 
notes;  but  this  presumption  is  rebut- 
table. Mutual  Loan  Asso.  v.  Brandt 
(1901)  35  Misc.  270,  71  N.  Y.  Supp. 
770. 

To  rebut  such  presumption,  the  mak- 
er of  one  of  the  notes,  who  defends  an 
action  on  it  on  the  ground  that  it  was 
given  without  consideration  and  was 
discounted  with  the  plaintiff  at  a 
usurious  rate,  may  show  what  oc- 
curred at  the  time  of  the  alleged  ex- 
change.   Ibid. 

The  fact  that  the  payee,  for  whose 
accommodation  only  the  defendant 
exchanged  notes,  promised  to  protect 
the  note  of  the  defendant,  was  held  in 
Odell  V.  Greenly  (1855)  4  Duer  (N. 
Y.)  358,  not  to  require  submission  to 
the  jury  of  the  question  whether  there 
was  in  fact  an  exchange  of  notes  with- 
in the  rule  that  on  such  an  exchange 
one  note  is  a  good  consideration  for 
the  other,  where  there  was  no  evidence 
of  any  restriction  in  the  use  of  the 
notes. 

An  allegation  in  a  pleading  that  a 
note  was  given  "in  consideration"  of 


an  acceptance  by  the  payee  of  a  bill 
of  exchange  drawn  by  the  maker  of 
the  note  was  held  in  Farley  Nat.  Bank 
V.  Henderson  (1897)  118  Ala.  441,  24 
So.  428,  not  a  sufficient  allegation  that 
the  note  was  given  in  exchange  for  the 
acceptance,  and  not  merely  as  secur- 
ity therefor,  so  as  to  preclude  the  bill 
from  being  merely  accommodation  pa- 
per. 

But  the  acceptor  of  the  bill  was 
held  estopped  to  assert  that  it  was 
given  merely  for  accommodation, 
where,  before  the  maturity  of  the  ac- 
ceptance, he  attempted  to  enforce  the 
note  against  the  maker  by  legal  pro- 
ceedings, since  the  attempt  was  con- 
sistent only  with  the  theory  that  the 
note  was  given  in  exchange  for  the 
acceptance,  and  not  merely  as  secu- 
rity therefor.    Ibid. 

Where  there  is  an  exchange  of 
checks  for  the  accommodation  of  one 
of  the  parties,  the  fact  that  the  lat- 
ter's  check  is  not  used,  but  is  retained 
by  the  other  party  to  the  transaction, 
who  produces  it  in  evidence  when  sued 
on  his  own  check  by  a  third  party, 
does  not  sustain  the  defense  of  fail- 
ure .  of  consideration,  on  the  theory 
that  the  check  he  received  in  exchange 
was  a  mere  m^norandum  and  was  not 
to  be  used,  even  if  this  was  the  expec- 
'tation  of  the  parties,  provided  there 
was  no  agreement  to  this  effect. 
Rankin  v.  Knight  (1871)  1  Cin.  Sup. 
Ct  Rep.  (Ohio)  515.  B.  E.  H. 


H.  STANLEY  HANSON,  Appt., 

V. 

FLORENCE  VOSE  et  al.,  Respts. 

Minnesota  Supreme  Court  ^^  December  IB,  1019m 

(—  Minn.  — ,  176  N.  W.  113.) 

Fixtarefl  —  ranges  and  beds. 

1.  Where  the  holder  of  a  ground  lease  erects  an  apartment  building 
and  installs  a  gas  range  and  a  door  bed  in  each  flat  and  thereafter  forfeits 
his  lease,  these  articles  will  pass  as  fixtures  to  the  owner  of  the  realty  if 
no  rights  of  third  parties  are  infringed  and  there  be  no  agreement  to  the 
contrary. 

[See  note  on  this  question  beginning  on  page  1678.] 

Headnotes  1-6  by  Taylor,  G. 
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—  what  are. 

2.  A  chattel  does  not  become  a  fix- 
ture unless  physically  or  constructive- 
ly annexed  to  the  freehold. 

[See  11  R.  C.  L.  1068-1060.] 

—  ease  of  renoval  —  effect. 

3.  An  article  annexed  to  the  free- 
hold, but  which  can  be  removed  with- 
out substantial  injury  to  the  realty, 
may  remain  a  chattel  if  the  circum- 
stances show  that  such  was  the  inten- 
tion. 

[See  11  R.  C.  L.  1060.] 

—  right  of  landowner. 

4.  As  against  third  parties  having 
rights  in  these  ranges  and  beds,  the 
landowner  is  in  substantially  the  same 
position  as  a  prior  mortgagee  of  the 
land. 

—  conditional  sale  to  lessee. 

5.  Where  the  holder  of  the  ground 
lease  purchased  these  ranges  and  beds 
under  a  conditional  contract  of  sale  by 
which  title  and  right  of  removal  re- 
mained in  the  vendors,  and,  after  de- 
faulting in  his  payments,  transferred 
all  his  rights  in  them  to  a  third  party, 
not  concerned  in  the  real  estate,  whom 


the  vendors  accepted  as  the  purchaser 
in  his  stead,  he  never  had  the  right 
to  make  them  a  part  of  the  realty,  and 
such  third  party  is  entitled  to  them  as 
against  the  landowner. 

—  removal  by  tenant 

6.  The  rule  requiring  a  tenant  to 
remove  his  removable  fixtures  at  or  be- 
fore the  end  of  his  term  does  not  ap- 
ply to  a  person  in  the  position  of  such 
third  party. 

—  article  intended  for  permanent  use. 

7.  If  an  article  is  not  attached  to  the 
freehold,  and  is  not  a  component  part 
of  some  structure  or  appliance  which 
is  attached  to  it,  it  remains  a  chattel, 
although  intended  for  permanent  use 
on  the  premises. 

—  manner  of  annexation. 

8.  If  an  article  is  annexed  to  the 
freehold,  the  manner  in  which  it  is 
annexed  may  convert  it  into  realty  re- 
gardless of  other  considerations,  but 
ordinarily  the  manner  of  annexation  is 
not  decisive,  but  is  only  one  of  several 
facts  to  be  taken  into  account  in  deter- 
mining the  question. 

[See  11  R.  C.  L.  1060.] 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for 
County  (Fisk,  J.)  denying  a  new  trial  in  an  action  of  replevin  brought  to 
recover  possession  of  certain  property.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  George  S.  Grimes,  for  appellant : 

The  property  in  suit  was  personal 
property,  and  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the 
same. 

Capehart  v.  Foster,  61  Minn.  132,  52 
Am.  St.  Rep.  582,  63  N.  W.  257 ;  Lyons 
V.  Westerdahl,  128  Minn.  288,  150  N. 
W.  1083. 

If  plaintiff  was  not  entitled  to  a  di- 
rected verdict,  he  was  at  least  enti- 
tled to  have  the  question  of  title  and 
right  of  possession  submitted  to  the 
jury. 

Cohen  v.  Whitcomb,  —  Minn.  — ,  170 
N.  W.  851;  Ames  v.  Trenton  Brewing 
Co.  56  N.  J.  Eq.  309,  38  Atl.  858;  Pond 
&  H.  Co.  V.  O'Connor,  70  Minn.  266, 
73  N.  W.  159,  248;  Northwestern  Lum- 
ber &  Wrecking  Co.  v.  Parker,  125 
Minn.  107,  145  N.  W.  964;  Shapira  v. 
Barney,  30  Minn.  59,  14  N.  W.  270; 
Edwards  &  B.  Lumber  Co.  v.  Rank,  57 
Neb.  323,  73  Am.  St.  Rep.  514,  77  N.  W. 
765;  Sisson  v.  Hibbard,  75  N.  Y.  542; 
Manwaring  v.  Jenison,  61  Mich.  117, 
27  N.  W.  899;  Sword  v.  Law,  122  111. 
487,  13  N.  E.  826;  Towne  v.  Fiske,  127 


Mass.  125,  34  Am.  Rep.  353 ;  Philadel- 
phia Mortg.  &  T.  Co.  V.  Miller,  20 
Wash.  607,  44  L.R.A.  559,  72  Am.  St 
Rep.  138,  66  Pac.  382. 

Delay  in  removing  the  ranges, 
stoves,  and  beds  during  negotiations 
looking  to  the  settlement  and  pur* 
chase  of  plaintiff's  interest  in  the  prop- 
erty by  defendant  did  not  work  a  for- 
feiture of  plaintiff's  title  to  the 
property. 

Ray  V.  Young,  160  Iowa,  613,  46 
L.R.A.(N.S.)  947,  142  N.  W.  393,  Ann. 
Cas.  191 5D,  258. 

Mr.  William  B.  Mclntyre,  for  re- 
spondents : 

Plaintiff  was  not  entitled  to  the  pos- 
session of  the  property  in  suit,  even  if 
it  were  personal  property,  at  the  time 
of  the  commencement  of  the  action,  or 
at  the  trial. 

Armstrong  v.  Preimuth,  78  Minn.  94, 
80  N.  W.  862. 

The  nineteen  Murphy  door  beds  are 
fixtures  and  a  part  of  the  building. 

Farmers'  Loan  &  T.  Co.  v.  Minne- 
apolis Engine  &  Mach.  Works,  35  Minn. 
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643,  29  N.  W.  349;  Lyons  v.  Wester- 
dahl,  128  Minn.  288,  150  N.  W.  1083. 

The  nineteen  gas  ranges  and  two 
laundry  stoves  were  fixtures. 

Capehart  v.  Foster,  61  Minn.  132,  52 
Am.  St.  Rep.  582,  63  N.  W.  257 ;  Lyons 
▼•  Westerdahl,  supra;  White  Enamel 
Refrigerator  Co.  v.  Kruse,  121  Minn. 
479,  140  N.  W.  114. 

The  intention  of  the  parties  is  often 
the  controlling  consideration  in  deter- 
mining whether  an  article  is  personal 
property  or  a  fixture. 

TParmers'  Loan  &  T.  Co.  v.  Minne- 
apolis .  Engine  &  Mach.  Works,  35 
Minn.  543,  29  N.  W.  349;  Northwest- 
em  Lumber  &  Wrecking  Co.  v.  Parker, 
125  Minn.  107,  145  N.  W.  964 ;  Medicke 
V.  Sauer,  61  Minn,  15,  63  N.  W.  110; 
Edwards  &  B.  Lumber  Co.  v.  Rank, 
57  Neb.  323,  73  Am.  St.  Rep.  514,  77 
N.  W.  765. 

There  was  an  abandonment  of  the 
property  in  question  at  the  termina- 
tion of  the  lease. 

Erickson  v.  Jones,  37  Minn.  459,  35 
N.  W.  267;  Wood,  Land.  &  T.  p.  908. 

Taylor,  C,  filed  the  following  opin- 
ion: 

Replevin  to  obtain  possession  of 
nineteen  Murphy  door  beds,  nine- 
teen gas  ranges,  and  two  laundry 
stoves.  The  court  directed  a  verdict 
for  defendant  and  plaintiff  appealed 
from  an  order  denying  a  new  trial. 

Defendant  Vose,  who  will  be  des- 
ignated as  defendant  hereafter, 
leased  a  parcel  of  land  in  the  city 
of  Minneapolis  to  Harold  N.  Falk 
for  a  term  of  one  hundred  years  at 
a  specified  annual  rental  payable 
quarterly.  The  lease  required  Falk 
to  erect  a  brick  apartment  building 
on  the  property  "divided  into  flats 
and  all  complete  and  ready  to  live 
therein  and  to  rent,"  and  provided 
for  the  execution  of  a  mortgage  on 
the  building  and  land  for  a 
part  of  the  cost  of  the  build- 
ing. Falk  erected  a  building  di- 
vided into  nineteen  fiats  and' 
installed  a  Murphy  door  bed  and  a 
gas  range  in  each  flat  and  two  gas 
laundry  stoves  in  the  basements 
He  purchased  the  ranges  and  stoves 
from  the  Minneapolis  Gaslight  Com- 
pany under  a  contract  which  pro- 
vided for  payment  of  the  purchase 
price  in  monthly  instalments,  and 
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further  provided  that  the  company 
retained  ownership  of  them,  with 
the  right  to  take  possession  of  and 
remove  them  in  case  of  default  in. 
such  payments.  He  purchased  the 
beds  from  the  New  England  Fur- 
niture &  Carpet  Company  under  a 
similar  contract.  These  contracts 
were  duly  filed  in  the  ofHce  of  the 
city  clerk.  After  making  the  stip- 
ulated payments  for  a  considerable 
time,  Falk  defaulted  therein,  and  on 
account  of  such  default  the  Gas 
Company  was  about  to  reclaim  and 
remove  the  ranges  and  stoves,  and 
the  Furniture  Company  was  about 
to  remove  the  beds.  Falk  was  also 
indebted  to  A.  R.  Chesnut  in  the 
sum  of  $4,000.  He  and  Chesnut 
made  an  arrangement  with  plaintiff 
by  which  he  conveyed  to  plaintiff 
by  bill  of  sale  all  his  interest  in  the 
ranges,  stoves,  and  beds,  and  plain- 
tiff agreed  to  make  the  remaining 
payments  to  the  companies  as  they 
accrued,  and  to  Sell  the  ranges, 
stoves,  and  beds  as  soon  as  they 
were  fully  paid  for,  and,  after  de- 
ducting his  advances  with  interest 
from  the  proceeds,  to  pay  the  bal- 
ance thereof  to  Chesnut,  to  be 
applied  on  Falk's  indebtedness  to 
Chesnut.  Falk  assigned  to  plain- 
tiff his  contract  with  the  Furniture 
Company,  and  that  company  assent- 
ed thereto.  Falk's  contract  with 
the  Gas  Company  was  surrendered 
and  canceled  and  in  lieu  thereof  a 
new  contract  was  executed  by 
that  company  directly  to  plaintiff. 
Plaintiff  made  the  payments  to  the 
companies  as  they  accrued  until  the 
amounts  unpaid  were  reduced  to  the 
sums  of  $35  and  $20  respectively. 

In  the  meantime  defendant  had 
canceled  Falk's  ground  lease  of  the 
land  for  nonpayment  of  rent,  and 
took  possession  of  the  building  and 
the  ranges,  stoves,  and  beds,  claim- 
ing them  as  a  part  of  the  realty. 
About  five  weeks  later,  and  after  an 
unsuccessful  attempt  to  adjust  the 
matter,  plaintiff  brought  this  ac- 
tion. 

The  question  presented  is  wheth- 
er the  court  erred  in  ruling  as  a  mat- 
ter of  law  that  the  ranges,  stoves, 
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and  beds  had  become  a  part  of  the 
realty. 

While  there  are  well-settled  gen- 
eral rules  for  determining  whether 
an  article,  originally  personal  prop- 
erty, has  become  a  fixture,  that  is, 
a  part  of  the  realty,  it  is  frequently 
difficult  to  determine  whether,  under 
the  peculiar  facts  of  a  particular 
case,  a  particular  article  has  become 
a  part  of  the  realty  or  still  remains 
personal  property. 
To  become  a  fixture  the  article 

must  be  physically 
or  constructively 
attached  to  the  free- 
hold. If  not  attached  to  the  f  reehold, 
and  not  an  essential  or  component 
part  of  some  structure  or  appliance 

which  is  attached 
to  it,  the  artide  re- 
mains a  chattel,  al- 
though intended  for  permanent  use 
on  the  premises.  If  annexed  to  the 
freehold,  the  manner  in  which  it  is 

annexed  may  con« 
vert  it  into  realty 
regardless  of  other 
considerations,  as  where  brick  or 
other  material  has  been  incorporat- 
ed into  a  permanent  building,  or 
where  an  article,  otherwise  a  sever- 
able chattel,  cannot  be  removed 
without  leaving  the  freehold  in  a 
substantially  worse  condition  than 
before  the  annexation.  Usually, 
however,  the  manner  of  annexation 
is  not  decisive,  but  only  one  of  sev- 
eral facts  to  be  taken  into  account 
in  determining  whether  the  article 

has   become    realty 

;?ii%.'iLeifect.     or  remains  person- 

alty  as  between  the 
parties  concerned.  Northwestern 
Lumber  &  Wrecking  Co.  v.  Parker, 
125  Minn.  107, 146  N.  W.  964. 

In  the  present  case  the  ranges 
and  stoves  were  annexed  to  the 
building  only  by  the  ordinary 
plumbing  fixtures,  and  could  be  un- 
screwed from  the  gas  pipes  and  re- 
moved without  injury  to  the  build- 
ing itself.  The  door  beds  were 
arranged  to  swing  back  into  closets 
when  not  in  use.  In  order  to  receive 
them  the  closets  were  constructed 
of  a  greater  size  and  with  wider 


doors  than  ordinary  closets.    Each 
bed  rested  on  a  pedestal  which  was 
fastened  to  the  floor  by  screws  and 
served  as  a  pivot  on  which  the  bed 
was  swung  from  the  room  into  the 
closet  or  from  the  closet  into  the 
room.    There  was  also  an  appliance 
for-  holding    the  bed    in   position 
which  was  fastened  to  the  door  cas- 
ing by  screws.    These  beds  could  be 
removed    without  material   injury 
to  the  building.    Both  the  ranges 
and  stoves  and  the  beds  were  an- 
nexed to  the  building  sufficiently  to 
constitute  them  fixtures  under  some 
circumstances.    So  far  as  annexa- 
tion is  concerned  they  are  in  about 
the  same  situation  as  the  radiators 
and  office  desk  held  to  be  fixtures  as 
between  mortgagor  and  mortgagee 
in  Capehart  v.  Foster,  61  Minn.  132, 
52  Am.  St  Rep.  582,  63  N.  W.  257. 
Falk  took  possession  of  the  land 
as  lessee  for  a  term  of  one  hundred 
years  under  a  lease  which  required 
him  to  erect  an  apartment  building, 
divide   it  into*  flats,  and    fit  them 
ready  to  rent.    In  completing  the 
building  he  placed  a  gas  range  and 
door  bed  in  each  flat  for  the  use  of 
those  who   should  rent    the  flats. 
These  articles  were  adapted  to  the 
purpose  for  which  the  building  was 
constructed,  and  enhanced  its  rental 
value,  and  were  intended  to  be  rent- 
ed with  the  flats  as  a  part  thereof. 
Under   such   circumstances   Fane's 
position  was  different  from  that  of 
an  ordinary    tenant  who  rents  a 
building  and   installs  conveniences 
therein  for  his  own  use,  and  these 
articles  would  clearly  be  fixtures  as 
between    him    and 
defendant     if     no  SJKT.'^  "* 
rights  of  third  par- 
ties were  involved.    But  Falk  pur- 
chased these  articles  under  a  con- 
ditional sale  contract  by  which  they 
were  to  remain  chattels,  with  the 
title  and   right  of  removal   in  the 
vendors.    They  never  became  Falk^s 
property  and  he  never  acquired  the 
right  to  make  them  a  part  of  the 
realty.    He  defaulted  in  the  stipu- 
lated payments,  and  when  the  vend- 
ors  were    about    to   retake    their 
property,  he  made    an  agreement 
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with  the  vendors  and  the  plaintiff 
by  which  the  plaintiff  was  substi- 
tuted in  his  stead  as  purchaser,  and 
was  to  become  the  owner  of  these 
articles  on  completing  the  payments 
as  provided  in  the  contracts.  Plain- 
tiff had  no  interest  in  the  real  es- 
tate, either  as  tenant  or  otherwise; 
neither  had  Chesnut,  for  whose 
benefit  plaintiff  seems  to  have  taken 
over  the  contracts.  Plaintiff  dealt 
with  these  articles  as  chattels,  and 
intended  that  they  should  remain 
chattels.  This  clearly  appears  from 
the  fact  that  if  they  became  a  part 
of  the  realty  in  which  he  had  no  in- 
terest, he  would  acquire  nothing  by 
his  payments  and  would  be  unable 
to  carry  out  his  contract  with 
Chesnut.  He  clearly  had  the  right, 
as  against  Falk,  to  remove  these  ar- 
ticles from  the  building,  and  the 
question  here  is  whether  he  also  had 
that  right  as  against  defendant. 

The  rule  that  articles  so  annexed 
to  the  freehold  as  to  appear  to  be 
fixtures  pass  to  a  subsequent  pur* 
chaser  who  buys  the  land,  without 
notice  of  the  rights  of  third  parties 
in  such  articles,  does  not  aid  defend- 
ant, for  she  is  not  a  subsequent 
purchaser,  but  acquired  all  her 
rights  in  the  land  before  the  articles 
in  controversy  were  annexed  to  it. 
As  against  plaintiff,  she  is  in  sub- 
stantially  the  same  position  as  a  sub- 
sequent purchaser  with  notice  of  his 

rights,  and  has  no 
rnnSJwSU.  better  claim  to  these 

articles  than  a  prior 
mortgagee  of  the  realty  would  have. 
Such  a  mortgagee  cannot  hold  as  a 
part  of  the  realty  articles  annexed 
to  it  by  the  mortgagor,  but  to  which 
the  mortgagor  never  acquired  title. 
Belvin  v.  Raleigh  Paper  Co.  123  N. 
C.  138,  31  S.  E.  655. 

In  Medicke  v.  Sauer,  61  Minn.  15, 
63  N.  W.  110,  trade  fixtures  pur- 
chased under  a  conditional  contract 
of  sale  were  installed  by  the  vendee 
in  a  leased  building,  and  were  sub- 
sequently surrendered  with  the 
building  to  the  landlord,  who  there- 
after claimed  them  as  part  of  the 
realty,  and  leased  the  building  with 
the  fixtures  therein  to  other  parties. 
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It  was  held  that  the  landlord  had  no 
better  title  to  the  fixtures  than  the 
vendee  in  the  conditional  contract 
of  saje,  and  that  the  vendor  was  en- 
titled to  recover  their  value  from 
him  on  his  refusal  to  surrender 
them. 

In  Northwestern  Mut.  L.  Ins.*Co. 
V.  George,  77  Minn.  319,  97  N.  W. 
1028,  1064,  a  refrigerating  plant 
purchased  under  a  conditional  con- 
tract of  sale  was  installed  in  a  cold 
storage  warehouse  owned  and  oper- 
ated by  the  vendee.  The  action  was 
between  an  assignee  of  the  vendor 
and  the  holder  of  a  mortgage  on  the 
realty,  executed  and  recorded  prior 
to  the  installation  of  the  refrigerat- 
ing plant.  It  was  held  that  the 
vendee  had  no  conveyable  title  in  the 
refrigerating  plant  which  he  could 
vest  in  another  so  as  to  defeat  the 
rights  of  the  vendor^  and  that  the 
vendor  was  entitled  to  the  property 
as  against  the  mortgagee  of  the  real 
estate. 

In  Merchants'  Nat.  Bank  v.  Stan- 
ton, 56  Minn.  211,  43  Am.  St.  Rep. 
491,  56  N.  W.  821,  an  oatmeal  mill 
was  erected  and  equipped  with  ap- 
propriate machinery  by  one  Dobson 
on  land  belonging  to  Stanton,  and 
in  which  Dobson  had  no  interest 
other  than  that  of  a  mere  licensee. 
The  coutt  said  that  in  the  absence 
of  an  agreement  to  the  contrary, 
the  building  and  machinery  would 
become  a  part  of  the  realty;  that 
having  been  placed  on  the  land  with 
Stanton's  permission,  they  were 
personal  property  as  between  him 
and  Dobson ;  and  that  the  plaintiff, 
claiming  under  a  mortgage  of  the 
real  estate,  executed  by  Stanton 
prior  to  the  erection  of  the  mill,  had 
''no  better  or  greater  right  to  these 
annexations  than  Stanton  would 
have." 

In  Pioneer  Sav.  &  L.  Co.  v.  Ful- 
ler, 57  Minn.  60,  58  N.  W.  831,  the 
owner  of  a  lot  with  an  uncompleted 
dwelling  house  thereon  mortgaged 
it  under  a  promise  to  complete  the 
building,  and,  among  other  things, 
agreed  to  complete  the  fireplace  by 
putting  in  a  mantel,  grate,  and  til- 
ing.   Instead  of  doing  so,  he  leased 
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the  building  under  an  agreement 
by  which  the  tenant  installed  the 
mantel,  grate,  and  tiling,  with  the 
right  to  remove  them.  It  was  held, 
following  Merchants'  Nat.  Banlc  v. 
Stanton,  supra,  that,  although  the 
mortgagee  was  not  a  party  to  the 
agreement  with  the  tenant,  and 
these  articles  would  be  a  part  of  the 
realty  except  for  that  agreement, 
the  tenant  had  the  right  to  remove 
them. 

In  Pabst  V.  Ferch,  126  Minn.  58, 
L.R.A.1915E,  822,  147  N.  W.  714, 
it  was  held  in  effect  that  a  purchas- 
er of  real  estate  without  notice  of 
the  rights  of  third  parties  in  ar- 
ticles which  appear  to  be  fixtures  is 
entitled  to  such  articles  as  a  part  of 
the  realty,  but  that  a  purchaser  with 
notice  of  the  rights  of  third  par- 
ties is  not  entitled  to  them  as 
against  such  third  party. 

The  question  as  to  whether  the 
holder  of  a  chattel  mortgage  on  an 
article  annexed  to  the  freehold  is 
entitled  to  such  article  as  against 
the  owner  of  the  real  estate,  or  the 
holder  of  a  mortgage  or  other  lien 
thereon,  has  been  answered  in  favor 
of  the  holder  of  the  chattel  mort- 
gage by  several  courts.  Edwards  & 
B.  Lumber  Co.  v.  Rank,  67  Neb. 
323,  73  Am.  St.  Rep.  514,  77  N.  W. 
765;  Ames  v.  Trenton  Brewing  Co. 
56  N.  J.  Eq.  309,  38  Atl.  858 ;  Sis- 
son  V.  Hibbard,  75  N.  Y.  542 ;  Man- 
waring  v.  Jenison,  61  Mich.  117,  27 
N.  W.  899;  Sword  v.  Low,  122  111. 
487,  13  N.  E.  826;  Hewitt  v.  Gen- 
eral Electric  Co.  164  111.  420,  45  N. 
E.  725 ;  Belvin  v.  Raleigh  Paper  Co. 
123  N.  C.  138,  31  S.  E.  655. 

The  case  of  Best  Mfg.  Co.  v. 
Cohn,  3  Cal.  App.  657,  86  Pac.  829, 
is  much  like  the  present  case  in  its 
facts.   There  the  lessee  under  a  lease 


which  provided  for  the  construc- 
tion of  a  mining  plant  equipped 
with  machinery,  and  that  the 
land  with  all  improvements  thereon 
should  revert  to  the  lessor  if  the 
lease  should  be  forfeited  for  breach 
of  its  covenants,  purchased  the  ma- 
chinery under  a  conditional  contract 
of  sale  and  annexed  it  to  the  realty. 
He  forfeited  his  lease  and  failed  to 
pay  for  the  machinery.  The  lessor 
took  possession  of  the  land  and  also 
of  the  machinery,  claiming  it  as  a 
part  of  the  realty.  It  was  held  that 
the  vendor  of  the  machinery  was 
entitled  to  it  as  against  the  lessor  of 
the  real  estate.  See,  to  the  same  ef- 
fect, Wetherill  v.  Gallagher,  217 
Pa.  635,  66  Atl.  849. 

As  already  stated,  defendant  oc- 
cupied no  better  position  in  respect 
to  the  articles  in  controversy  than  a 
subsequent  purchaser  of  the  real  es- 
tate with  notice,  or  the  holder  of  a 
prior  mortgage  on  it,  and  we  have 
reached  the  conclu- 
sion that  she  was 
not  entitled  to  them 
as  against  plaintiff,  and  that  plain- 
tiff had  the  right  to  remove  them. 

The  rule  requiring  a  tenant  to  re- 
move what  are  frequently  termed 
removable    fixtures 
at  or  before  the  end.  rl*!iiltl 
of  his  term  does  not 
apply  where  the  duration    of  the 
term  is  uncertain   (Ray  v.  Young, 
160  Iowa,  613,  46  L.R.A.(N.S.)  947, 
142  N.  W.  393,  Ann.  Cas.  1915D, 
258,  and  note  attached  to  the  L.R.A. 
(N.S.)  report) ;  nor  to  a  person  in 
the  position  of  the  plaintiff  herein 
(Medicke  v.  Sauer,  61  Minn.  15,  63 
N.W.  110). 

The  order  appealed  from  is  re- 
versed. 

Petition  for  rehearing  denied. 


— conditional 
sale  to  lenaee. 


ANNOTATION, 
Gas  range  as  fixture. 


The  rale  adopted  In  a  majority  of 
the  decisions  is  that  a  gas  range,  when 
installed  in  a  dwelling  and  connected 
with  a  supply  pipe,  does  not  thereby 
become  a  fixture,  although  it  may  be- 


come such  by  agreement  between  the 
parties.  Hook  v.  Bolton  (1908)  199 
Mass.  244,  17  LJl.A.(N.S.)  699,  127 
Am.  St.  Rep.  487,  85  N.  E.  175;  Ck)s- 
grove   v.   Troescher    (1901)    62  App. 
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Div.  123,  70  N.  Y.  Supp.  764 ;  Wynne  v. 
Friedman  (1905)  49  Misc.  616,  96 
N.  Y.  Supp.  838;  Central  Union  Gas 
Co.  V.  Browning  (1913)  210  N.  Y.  10, 
103  N.  E.  822,  reversing  (1911)  146 
App.  Div.  783,  131  N.  Y.  Supp.  464. 
See  also  Vaughen  v.  Haldeman  (1859) 
33  Pa.  622,  75  Am.  Dec.  622.  Compare 
the  reported  case  (Hanson  v.  Vose, 
ante,  1573)  and  Lyle  ▼.  Rosenberg 
(1916)  192  la  App.  378. 

In  Hook  v.  Bolton  (Mass.)  supra, 
an  action  for  the  conversion  of  cer- 
tain articles,  including  a  gas  stove, 
alleged  by  the  plaintiff  to  be  chattels, 
but.  claimed  by  the  defendants  to  be 
fixtures  and  a  part  of  the  realty,  the 
court  said:.  ''The  gas  stove  and  the 
window  shades,  running  on  rollers, 
stand  differently.  It  may  be  that  cer- 
tain apartment  houses,  or  other  dwell- 
ing houses  designed  for  occupation  by 
tenants,  are  constructed  i^  some  of 
our  cities  and  intended  to  be  used  in 
such  a  way  that  the  introduction  of 
such  gas  stoves  and  window  shades  by 
the  owner,  to  go  with  the  house  as  a 
part  of  it,  for  use  by  the  tenants,  may 
hereafter  be  proved  at  a  trial.  .  •  . 
In  the  present  case  we  discover  no 
evidence  to  warrant  the  jury  in  find- 
ing that  the  gas  stove  and  window 
shades  were  a  part  of  the  realty.  So 
far  as  appears,  the  building  in  ques- 
tion was  an  ordinary  dwelling  house 
for  a  single  family,  and  there  is  noth- 
ing to  show  that  it  was  intended  to 
be  occupied  or  used  differently  from 
conmion-dwelling  houses.  These  were 
ordinary  articles  of  merchandise,  not 
peculiarly  fitted  for  use  in  this  house, 
were  of  a  standard  pattern,  loosely 
aifbced  and  easily  removed,  and  were 
of  the  nature  of  personal  property. 
They  were  put  into  the  house  by  the 
mortgagor,  and  were  of  a  kind  of  ar- 
ticles which  usually  are  carried  away 
by  an  outgoing  occupant.  There  was 
nothing  to  show  that  the  owner  intend- 
ed to  annex  them  as  a  permanent  ad- 
dition to  the  real  estate.  We  think, 
upon  the  evidence,  the  judge  was 
wrong  in  submitting  to  the  jury  the 
question  whether  they  were  a  part  of 
the  realty." 

In  Cosgrove  v.  Troescher  (1901)  62 
App.  Div.  123,  70  N.  Y.  Supp.  764,  an 


action  for  conversion,  it  appeared  that 
the  plaintiff's  assignor  constructed 
three  apartment  houses  and  placed 
in  the  kitchen  of  each  apartment  a  gas 
range  resting  on  four  legs  on  a  con- 
crete hearth,  and  attached  to  the  sup- 
ply pipe  and  connected  with  a  flue. 
After  the  construction  of  the  house, 
the  plaintiff's  assignor  mortgaged  the 
premises  to  the  defendant.  On  the 
foreclosure  of  the  mortgage  the  plain- 
tiff demanded  the  ranges  on  the 
ground  that  they  were  personal  prop- 
erty. It  was  held  that  the  property 
was  not  part  of  the  realty,  the  court 
saying:  "We  are  also  of  opinion  that 
the  ranges  were  movable  as  matter  of 
law.  They  were  not  set  in  any  place 
specially  constructed  for  them.  They 
stood  out  on  the  floor,  wholly  discon- 
nected from  the  walls,  floor,  or  ceiling, 
except  that  they  rested  on  feet  which 
were  not  attached,  and  were  connect- 
ed with  the  flues  as  stoves  are  gen- 
erally connected.  Their  connecting 
pipes  were  screwed  onto  the  gas  sup- 
ply pipes,  but  this  was  similar  to  the 
connection  between  an  ordinary  stove 
and  a  permanent  boiler,  and  in  no 
material  respect  differs  from  the  at- 
tachment of  gas  fixtures." 

Central  Uni09  Gas  Co.  v.  Browning 
(1913)  210  N.  Y.  10,  103  N.  E.  822, 
reversing  (1911)  146  App.  Div.  783, 
131  N.  Y.  Supp.  464,  was  an  action 
for  the  alleged  conversion  of  one  hun- 
dred gas  ranges  which  the  plaintiff 
installed  in  certain  housekeeping 
apartments  under  a  contract  with 
the  owner  of  the  premises.  It  ap- 
peared that  the  defendant  was  a  bona 
fide  purchaser  at  a  foreclosure  sale  of 
the  premises.  In  holding  that  the 
ranges  were  personal  property,  the 
court  said:  ''We  have  to  decide  the 
naked  question  whether  the  defend- 
ant, as  a  bona  fide  purchaser  at  a  fore- 
closure sale  of  the  premises  in  which 
the  ranges  were  installed,  acquired 
any  title  to  the  ranges.  Upon  the 
facts  in  the  record  we  think  he  did 
not.  According  to  our  view  of  the 
evidence,  these  ranges  were  not  so 
'attached'  to  the  building  that,  as  mat- 
ter of  law,  they  became  part  of  it. 
They  were  connected  with  the  building 
by  the  usual  service  gas  pipe  and  a 
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stovepipe  flue.  The  one  could  be  sev- 
ered by  simply  unscrewing  a  coupling 
and  the  other  by  lifting  it  out  of  the 
aperture  made  for  it.  This  is  not  such 
an  attachment  to  the  building  as 
would  give  a  mortgagee  any  right  of 
ownership  as  against  his  mortgagor, 
and  we  do  not  see  how  a  purchaser  at 
a  foreclosure  sale  could  acquire  any 
greater  right.  We  think  that  these 
ranges,  situated  as  they  were,  lost 
none  of  their  characteristics  as  per- 
sonal property." 

In  Wynne  v.  Friedman  (1905)  49 
Misc.  616,  96  N,  Y.  Supp.  888,  it  ap- 
peared that  the  defendant  agreed  to 
sell  a  parcel  of  land,  with  the  buildings 
and  improvements  thereon,  and  for  a 
sum  certain  to  execute  and  deliver  a 
proper  deed,  containing  full  covenants 
and  warranty  for  conveying  the  prem- 
ises, expressly  adding:  *The  chan- 
deliers, gas  fixtures,  ranges,  heating 
and  hot  water  apparatus,  water-clos- 
ets, bathtubs,  and  other  plumbing  are 
to  be  included  in  the  sale  and  in  the 
warranty  above  set  forth."  No  mention 
of  these  things  was  made  in  the  deed 
proffered  and  accepted  on  passing  the 
title.  Not  long  after  the  title  was 
taken  a  gas  company  showed  that  it 
owned  the  ranges,  and  took  them 
away.  In  an  action  to  recover  for  the 
value  of  the  ranges,  the  court  held 
that,  while  movable,  they  were  so  of 
kin  to  fixtures  that  the  parties  might, 
by  agreement,  treat  them  as  of  the 
realty,  so  as  to  make  it  unnecessary 
to  mention  them  in  the  conveyance  in 
order  to  pass  with  the  land  and  ap- 
purtenances, and  as  the  covenant  of 
sale  did  not  merge  in  the  conveyance, 
the  vendor  was  held  liable  for  their 
value. 

In  Vaughen  v.  Haldeman  (1859)  33 
Pa.  522,  75  Am.  Dec.  622,  a  case  in- 
volving the  ownership  of  gas  chan- 
deliers and  side  brackets,  the  court, 
in  comparing  gas  stoves  with  other 
fixtures,  said :  ''Gas  stoves  are  largely 
used  for  bath  and  other  rooms,  and 
are  necessarily  connected  with  gas 
pipes  in  the  same  way;  but  no  one 
would  think  of  saying  that  they  were 
fixtures,  which  it  would  be  waste  to 
remove.  It  is,  therefore,  more  simple 
to  consider  all  these  gas  fixtures, 
whether  stoves,  chandeliers,  hall  and 


entry  lamps,  droplights,  or  table 
lamps,  as  governed  by  the  same  rule 
as  the  articles  for  which  they  are  sub- 
stituted." 

In  at  l^ast  one  case,  it  seems  to  have 
been  held  squarely  that  a  gas  range 
or  stove  of  the  style  used  in  modern 
apartments  is  to  be  regarded  as  a 
fixture.  In  Lyle  v.  Rosenberg  (1915) 
192  111.  App.  378,  an  action  brought  to 
foreclose  a  mortgage  deed  of  trust 
made  by  the  defendant,  and  conveying 
certain  real  estate,  including  an 
apartment  house,  an  intervening  peti- 
tion was  filed  by  a  corporation,  alleg- 
ing that  it  had  furnished  the  defendant 
with  gas  ranges  and  laundry  stoves, 
and  had  installed  the  same  in  the 
dwelling  in  question.  It  was  sought 
by  the  petition  to  establish  a  mechan- 
ics' lien  on  the  property  so  furnished. 
The  statute  (Mechanics'  Lien  Act 
1903,  §  1)  provided  as  follows:  "Any 
person  who  shall  by  any  contract 
•  .  .  with  the  owner  of  a  lot  .  .  . 
of  land  .  .  .  furnish  material,  fix- 
tures, apparatus  or  machinery  for  the 
purpose  of  or  in  the  buildinsr»  alter- 
ing, repairing  or  ornamenting  any 
house  or  other  building  .  .  .  shall 
have  a  lien  upon  the  whole  of  such 
lot  .  •  for  the  amount  due  to  him 
for  such  material,  fixtures,  apparatus, 
machinery.  ..."  The  court  held 
that  the  gas  ranges  and  stoves  came 
within  the  term  "fixtures,  apparatus, 
or  machinery,"  and  were  the  subject 
of  a  mechanics'  lien. 

In  the  reported  case  (Hanson  y. 
VosE,  ante,  1578)  it  appeared  that  the 
defendant  leased  certain  lands  to  the 
plaintiff's  assignor,  under  an  agree- 
ment by  whieh  the  lessee  erected  an 
apartment  building  and  installed  a 
gas  range  in  each  apartment.  Subse- 
quently the  lessor  canceled  the  lease 
for  nonpayment  of  rent,  and  refused 
to  surrender  the  gas  ranges  «md  other 
property,  whereupon  an  action  of  re- 
plevin was  brought.  It  is  held  that, 
as  between  the  lessor  and  the  lessee, 
the  ranges  would  be  fixtures,  but  as 
they  were  purchased  under  a  condi- 
tional contract  of  sale,  and  the  rights 
of  the  lessee  therein  were  transferred 
to  the  plaintiff,  the  defendant  was  not 
entitled  to  them  as  against  the  plain- 
tiff. E.  C.  B. 
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SWIFT  &  COMPANY 

V. 

JAMES  TEMPELOS,  Trading  as  Busy  Bee  Caf6, 

and 
J.  E.  BEFARRAH,  Appt. 

North  Carolina  Supreme  Court  ^November  12,  1910, 
(_  N.  C.  — ,  101  S.  E.  8,) 

Bulk  Sales  Ls\;fv' —  contents  of  restaurant  as  stock  of  merchandise. 

1.  The  goods  and  fixtures  used  in  a  restaurant  conducted  on  the  ordinary 
plan  are  not  a  stock  of  merchandise  within  the  meaning  of  the  Bulk  Sales 
Law. 

[See  note  on  this  question  beginning  on  page  1587.] 

Statutes  —  construction  —  Bulk  Sales 
Law. 

2.  The  Bulk  Sales  Law  is  in  dero- 
gation of  the  common  law  and  must  be 
strictly  construed. 

[See  12  R.  C.  L.  525.] 

Definition  —  stock  of  merchandise. 

3.  The   words   "stock   of  merchan- 


dise" as  used  in  the  Bulk  Sales  Law 
mean  goods  or  chattels  which  a  mer- 
chant holds  for  sale,  and  are  equiv- 
alent to  "stock  in  trade"  as  ordinarily 
used  and  understood  among  merchants 
and  tradesmen. 

[See  12  R.  C.  L.  527.] 


Appeal  by  defendant  Befarrah  from  a  judgment  of  the  Superior  Court 
for  Wake  County  (Allen,  J.)  in  favor  of  plaintiff,  against  him,  in  an  action 
brought  to  recover  the  amount  alleged  to  be  due  for  goods  sold  and  de- 
livered by  plaintiff  to  defendant  Tempelos.    Reversed. 


Statement  by  Walker,  J. : 
The  plaintiff  alleged  that  the  de- 
fendant James  Tempelos,  who  owned 
and  conducted  an  ordinary  restau- 
rant in  the  city  of  Raleigh,  at  No. 
225  South  Wilmington  street,  known 
as  the  **Busy  Bee  Caf6,"  was,  at  the 
commencement  of  this  action,  in- 
debted to  it,  for  goods  sold  and  de- 
livered, in  the  sum  of  $755.90,  which 
has  been  due  since  November  12, 
1917,  and  that,  while  that  amount 
was  still  due  to  it,  the  defendant 
sold  and  conveyed  to  his  codefend- 
ant,  J.  E.  Befarrah,  all  the  property 
in  said  restaurant,  consisting  of 
canned  goods  and  other  groceries 
and  food  supplies,  and  the  furniture 
and  fixtures  used  in  connection  with 
the  business,  for  $2,300,  and  that 
the  sale  was  made  in  bulk,  contrary 
to  the  Bulk  Sales  Law  (Gregory's 
Supp.  to  Pell's  Revisal,  §  964a), 
which  reads  as  follows:  "The  sale 
in  bulk  of  a  large  part  or  the  whole 
of  a  stock  of  merchandise,  other- 


wise than  in  the  ordinary  course  of 
trade  and  in  regular  and  usual 
prosecution  of  the  seller's  business, 
shall  be  prima  facie  evidence  of 
fraud,  and  void  as  against  the  cred- 
itors of  the  seller,  unless  the  seller,'^ 
etc. 

Plaintiff  therefore  alleges  that, 
as  the  requirements  of  that  act 
were  not  complied  with  by  the  par» 
ties  to  the  sale,  it  is  void  and  of  no 
effect  against  the  creditors  of  the 
defendant  James  Tempelos.  Plain- 
tiff prays  judgment  for  the  debt, 
and  that  the  property  be  seized  and 
applied  to  its  payment. 

Defendant  answered  and  denied 
the  material  allegations,  except  as 
to  the  debt  due  the  plaintiff  and  the 
sale  of  the  goods. 

The  jury  returned  the  following 
verdict : 

"(1)  Is  the  defendant  Tempelos 
indebted  to  the  plaintiff,  and,  if  so, 
in  what  amount?  Answer:  Seven 
hundred,  fifty-live  dollars  and  ninety 
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cents  ($755.90),  and  interest  from 
November  12,  1917. 

"(2)  What  was  the  value  of  the 
goods  purchased  from  Tempelos  by 
the  defendant  Befarrah,  other  than 
the  fixtures,  that  is  to  say: 

"1.  What  was  the  value  of  the 
eggs?  Answer:  Two  hundred  dol- 
lars ($200). 

"2.  What  was  the  value  of  all  in- 
cluding the  eggs?  Answer:  Four 
hundred  fifty  dollars  ($450)." 

The  court  gave  judgment  against 
J.  E.  Befarrah  for  $450,  and  direct- 
ed that  the  $200,  the  value  of  the 
eggs,  which  had  been  attached,  be 
applied  to  it,  as  a  credit  thereon. 
It  also  adjudged  that  the  property 
which  was  sold  by  Tempelos  to 
Befarrah  be  seized  under  execution^ 
or  other  legal  process,  and  sold,  for 
the  satisfaction  of  the  balance  of 
the  judgment.  There  seems  to  have 
been  no  judgment  for  the  debt  of 
$756.90  against  James  Tempelos, 
but  that  may  not  be  material  in  the 
view  taken  of  the  case,  and  may  yet 
be  entered  below  if  desired,  when 
the  case  is  remanded  for  judgment 
there. 

Defendant  James  Befarrah  ap- 
pealed from  the  judgment. 

Messrs.  J.  C.  Little  and  Manning, 
Kitchin,  &  Meban^,  for  appellant: 

A  caf6  or  restaurant  keeper,  where 
people  are  fed  and  nothing  sold  in 
same  condition  as  when  bought,  but 
where  such  condition  is  materially  and 
frequently  changed  by  the  labor  of  the 
cafi,  is  not  a  merchant  and  has  no 
stock  of  merchandise  within  the  mean- 
ing of  the  act,  and  does  not  come  with- 
in the  evil  intended  to  be  remedied. 

Wright  V.  Hart,  182  N.  Y.  330,  2 
L.R.A.(N.S.)  338,  75  N.  E.  404,  3  Ann. 
Cas.  269;  Lemieux  v.  Young,  211  U.  S. 
489,  53  L.  ed.  295,  29  Sup.  Ct.  Rep.  174 ; 
Pender  v.  Speight,  J159  N.  C.  612,  75 
S.  E.  851 ;  Off  v.  Morehead,  236  111.  40, 
20  L.R.A.(N5.)  167,  126  Am.  St.  Rep. 
184,  85  N.  E.  264,  14  Ann.  Cas.  434: 
Gallus  V.  Elmer,  193  Mass.  106,  78  N. 
E.  772,  8  Ann.  Cas.  1067;  Johnson  v. 
Kelly,  32  N.  D.  116,  155  N.  W.  683; 
Connecticut  Steam  Brown  Stone  Co.  v. 
Lewis,  86  Conn.  386,  45  L.R.A.(N.S.) 
495,  85  Atl.  534;  Baiter  v.  Crum,  199 
Mo.  App.  380,  203  S.  W.  506;  Everett 
Produce  Co.  v.  Smith  Bros.  40  Wash. 


566,  2  L.R.A.(N.S.)  331,  111  Am.  St. 
Rep.  979,  82  Pac.  905,  5  Ann.  Cas.  798 ; 
Lee  V.  Gillen,  90  Neb.  730,  134  N.  W. 
278;  Saqui  v.  Wiricks,  167  N.  Y.  Supp. 
661 ;  Heilmann  v.  Powelson,  101  Misc. 
230,  167  N.  Y.  Supp.  662;  Bowen  v. 
Quigley,  165  Mich.  337,  34  L.R.A. 
(N.S.)  218,  130  N.  W.  690;  Ferrat  v. 
Adamson,  53  Mont.  172,  163  Pac.  112; 
Stewart  v.  Sulger,  174  App.  Div.  838, 
161  N.  Y.  Supp.  489;  Swanson  v.  De 
Vine,  49  Utah,  1, 160  Pac.  872;  Musko- 
gee Wholesale  Grocer  Co.  v.  Durant,  49 
Okla.  395,  153  Pac.  14^;  Marshon  v. 
Toohey,  38  Nev.  248,  148  Pac.  357; 
Boise  Asso.  v.  Ellis,  26  Idaho,  438, 
L.R.A.1915E,  917.  144  Pac.  6. 

Mr.  J.  M.  Broughton,  for  appellee: 

The  sale  of  a  caf6  or  restaurant 
comes  within  the  provisions  of  the 
Bulk  Sales  Act 

Gallup  &  Co.  V.  Rozier,  172  N.  G. 
283,  90  S.  E.  209;  12  R.  C.  L.  525-527; 
Pender  v.  Speight,  159  N.  C.  612,  75 
S.  E.  851 ;  Lemieux  v.  Young,  211  U.  S. 
489,  53  L.  ed.  295,  29  Sup.  Ct.  Rep.  174. 

The  phrase  "a  stock  of  merchan- 
dise^" as  used  in  the  act,  is  sufficiently 
broad  and  inclusive  to  include  within 
its  provisions  the  stock  and  equipment 
of  a  caf^. 

Plass  V.  Morgan,  36  Wash.  160,  78 
Pac.  784;  Everett  Produce  Co.  v. 
Smith  Bros.  40  Wash.  566,  2  L.R.A 
(N.S.)  331,  111  Am.  St.  Rep.  979,  82 
Pac.  905,  5  Ann.  Cas.  798;  Sakelos  v. 
Hutchinson  Bros.  129  Md.  300,  99  Atl. 
357;  Johnson  v.  Kelly,  32  N.  D.  116, 
155  N.  W.  683;  Seattle  Brewing  & 
Malting  Co.  v.  Donofrio,  34  Wash. 
18,  74  Pac.  823;  Hart  v.  Brierley,  189 
Mass.  598,  76  N.  E.  286;  Parham  v. 
Potts-Thompson  Liquor  Co.  127  Ga. 
303,  56  S.  £.  460;  Virginia-Carolina 
Chemical  Co.  v.  Bouchelle,  12  Ga.  App. 
661,  78  S.  E.  51 ;  Appel  Mercantile  Co. 
V.  Barker,  92  Neb.  669, 138  N.  W.  1133; 
Minneapolis  Drug  Co.  v.  Keairnes,  — 
Minn.  — ,  167  N.  W.  32§. 

Trade  fixtures  and  equipment  are  in- 
cluded within  the  provisions  of  the 
Bulk  Sales  Act. 

Sakelos  v.  Hutchinson  Bros.  129  Md. 
300,  99  Atl.  357;  Plass  v.  Morgan,  36 
Wash.  160,  78  Pac.  784;  Larson  v. 
Judd,  200  111.  App.  420;  Seattle  Brew- 
ing &  Malting  Co.  v.  Donofrio,  34 
Wash.  18,  74  Pac.  823;  Parham  v. 
Potts-Thompson  Liquor  Co'.  127  Ga. 
303,  56  S.  E.  460 ;  Saqui  v.  Wiricks,  167 
N.  Y.  Supp  661;  Pennell  v.  Robinson, 
164  N.  C.  257,  80  S.  E.  417,  Ann.  Cas. 
1915D,  77. 
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Walker,  J.,  delivered  the  opinion 
of  the  court: 

The  question  is  whether  the  goods 
and  fixtures  used  in  a  restaurant 
which  is  conducted  on  the  ordinary 
plan  are  a  "stock  of  merchandise" 
within  the  words  and  meaning  of 

the  Bulk  Sales  Act, 
Balk  Sales  Law—  copied    abovc.    We 

contents  of  >-vr^*%/^      ^^^^^,    .,     T 

restaurant  aa  do    not     think     that 

merchandise.        they    come    within 

that  designation. 
The  Bulk  Sales  Act  is  in  derogation 

statutes.  ^^  *^^  common  law 

construction-  and  must  be  strictly 
Balk  sales  i^w.  ^onstrued.  Fair- 
field Shoe  Ck>.  V.  Olds,  176  Ind.  626, 
96  N.  E.  592 ;  Cooney  v.  Sweat,  133 
Ga.  511,  512,  25  L.R.A.(N.S.)  758, 
66  S.  E.  257 ;  Taylor  v.  Folds,  2  Ga. 
App.  458,  58  S.  E.  688;  9  Current 
Law,  1511. 

It  is  said  that  the  word  ^'merchan- 
dise''  is  usually,  if  not  almost  uni- 
versally, limited  to  things  which  are 
ordinarily  bought  and  sold  in  the 
way  of  merchants,  and  as  the  sub- 
jects of  commerce  and  traffic.  Van 
Patten  v.  Leonard,  55  Iowa,  520,  8 
N.  W.  384 ;  Burwell's  Law  Diet.  The 
word  came  into  use  as  a  term  de- 
scriptive of  the  goods  and  wares  ex- 
posed to  sale  in  fairs  and  markets. 
Passaic  Mfg.  Co.  v.  Hoffman,  8 
Daly,  495-512.  Speaking  of  an  inn- 
keeper, it  is  said  in  Toxaway  Hotel 
Co.  V.  Smathers,  216  U.  S.  439-446, 
54  L.  ed.  558,  561,  80  Sup.  Ct.  Rep. 
264,  and  it  may  be  affirmed  with 
great  force  and  significance  of  a 
restaurateur :  "To  say  that  he  buys 
and  sells  articles  of  food  and  drink 
is  only  true  in  a  limited  sense.  Such 
articles  are  not  bought  to  be  sold,  nor 
are  they  sold  again,  as  in  ordinary 
commerce.  They  are  bought  to  be 
served  as  food  or  drink,  and  the 
price  includes  rent,  service,  heat, 
light,  etc.  To  say  that  such  a  busi- 
ness is  that  of  a  'trader*  or  a 
^mercantile  pursuit'  is  giving  those 
words  an  elasticity  of  meaning  not 
according  to  common  usage." 

The  specific  subject  is  treated 
with  closer  reference  to  our  facts, 
and  more  at  large,  in  the  case  of  Re 
Wentworth  Lunch  Co.  86  C.  C.  A. 
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393,  159  Fed.  413,  where  it  is  held 
at  pages  394,  395,  of  86  C:  C.  A.: 
"The  specific  categories  of  the  sec- 
tion are  corporations  engaged  prin- 
cipally in  printing,  publishing,  and 
mining,  under  which,  clearly,  a 
restaurant  company  does  not  fall. 
It  remains  to  inquire  whether  it 
falls  within  the  general  categories 
of  the  section,  viz.,  corporationa  en- 
gag^  principally  in  manufacturing, 
trading,  or  in  mercantile  pursuits. 
In  one  sense  of  the  word  transfor- 
mation of  raw  provisions  into 
cooked  dishes  is  manufacturing ;  but 
no  one  would  ever  speak  of  a  cook 
as  a  manufacturer,  and  that  cate- 
gory may  be  excluded.  A  trader  is 
one  who  buys  to  sell  again,  a  defi- 
nition which  might  apply  to  a  sa- 
loon, but  not  to  a  restaurant  where 
the  proprietor  does  not  sell  the 
provisions  he  buys  in  the  form  in 
which  he  buys  them,  but  changed  by 
combination  and  cooking  into  edible 
dishes.  The  word  'mercantile,' 
though  including  trade,  is  larger, 
being  extended  to  all  commercial 
operations,  so  that  we  speak  of 
shipping  merchants,  commission 
merchants,  and  forwarding  mer- 
chants. Still  we  do  not  think  that 
the  dishes  of  a  restaurant  would 
ever  be  described  as  merchandise, 
or  the  proprietor  as  a  merchant,  or 
as  engaged  in  mercantile  pursuits. 
Printing  and  publishing  companies 
were  specified,  presumably  because 
they  did  not  fall  within  the  general 
categories,  and  we  think  the  same 
reasoning  applies  to  a  restaurant 
company.'* 

See  also  Re  Chesapeake  Oyster  & 
Pish  Co.  (D.  C.)  112  Fed.  960,  and 
Re  Excelsior  Caf6  Co.  (D.  C.)  175 
Fed.  294,  where  it  is  said :  "  *A  trad- 
er is  one  who  buys  to  sell  again,  a 
definition  which  might  apply  to  a 
saloon,  but  not  to  a  restaurant ;'  and, 
further,  the  circuit  court  of  appeals 
in  that  opinion  [Re  Wentworth 
Lunch  Co.,  supra]  holds  that  the 
word  ^mercantile'  is  not  broad 
enough  to  cover  the  business  of 
keeping  a  restaurant  for  the  cooking 
and  selling  of  food.     .    .    .    This 
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case  is  the  latest  and  the  controlling 
decision  upon  the  question." 

The  supreme  court  of  Iowa  had 
this  question  before  it,  and  held 
that  ''the  permission  [in  a  con- 
tract] to  use  the  building  for  'any 
mercantile  purpose/  granted  pur- 
suant to  plaintiff's  application,  does 
not  authorize  the  use  for  a  restau- 
rar\t,  which  is  not  a  mercantile  pur- 
pose. The  word  'mercantile'  means 
'pertaining  to  merchants,  or  the 
business  of  merchants ;  having  to  do 
with  trade,  or  the  buying  and  sell- 
ing of  commodities;  commerce.' 
Webster.  The  business  of  keeping  a 
restaurant  is  in  no  sense  commerce. 
If  a  restaurant  be  a  mercantile  es- 
tablishment, the  term  is  equally  ap- 
plicable to  taverns,  boarding  houses, 
and  the  like,  which  cannot  be  ad- 
mitted. The  point  demands  no 
further  attention.  Permission  to 
use  a  building  for  'any  commercial 
purpose'  does  not  authorize  its  use 
as  a  restaurant."  Garretson  v. 
Merchants'  &  B.  Ins.  Co.  81  Iowa, 
727-729,  45  N.  W.  1047. 

This  case  was  approved  in  Garret- 
son  V.  Merchants'  &  B.  Ins.  Co.  92 
Iowa,  293,  60  N.  W.  540. 

The  Federal  cases  cited  above 
arose  under  the  Bankrupt  Act  (Act 
July  1,  1898,  chap.  541,  30  Stat,  at 
L.  544,  Comp.  Stat.  §  9585,  1  Fed. 
Stat.  Anno.  2d  ed.  p.  509),  but  this 
fact  did  not  in  any  degree  influence 
the  decisions  of  the  courts.  They 
considered  the  question  as  one  of 
general  law,  and  construed  the  stat- 
ute according  to  the  ordinary,  natu- 
ral, and  popular  meaning  of  its 
language,  and  as  understood  among 
merchants  and  traders.  Re  Kings- 
ton Realty  Co.  87  C.  C.  A.  406,  160 
Fed.  445 ;  Re  New  York  &  W.  Water 
Co.  (D.  C.)  98  Fed.  711-713;  Re 
United  States  Hotel  Co.  68  L.R.A. 
588,  67  C.  C.  A.  153,  134  Fed.  225. 
Referring  to  the  business  of  the 
tavern  keeper,  and  quoting  from 
Newton  v.  Trigg,  1  Showers,  96,  89 
Eng.  Reprint,  474,  Justice  Lurton 
says  in  the  United  States  Hotel  Co. 
Case :  "He  doth  not  get  by  buying 
and  selling,  he  gets  by  the  price  and 
hire   of  his    lodging,   also   by  the 


profit  or  use  of  his  kitchen.  The 
profits  from  the  stables  do  not  arise 
from  hay  alone,  but  from  the  stand- 
ing." Gallagher  v.  De  Lancey 
Stables  Co.  (D.  C.)  158  Fed.  381. 

In  that  case  the  court  said:  "I 
think  it  so  clear  that  the  corpora- 
tion [engaged  in  keeping  a  boarding 
stable]  was  principally  engaged 
neither  in  trading  nor  in  mercantile 
pursuits  that  discussion  is  unneces- 
sary. It  is  well  settled  that  a  trader 
or  a  merchant  is  a  person  who  is  en- 
gaged in  the  business  of  buying  and 
selling,  one  who  buys  in  order  to 
sell ;  and  I  think  it  must  be  conceded 
that  the  foregoing  facts  do  not  bring 
the  bankrupt  within  either  class,— 
if,  indeed,  the  two  classes  should  be 
distinguished." 

And  finally  in  the  case  of  Re 
Willis  Cab  &  Automobile  Co.  (D.  C.) 
178  Fed.  113,  114,  it  was  said :  "It 
was  carefully  pointed  out  [in  the 
Wentworth  Lunch  Co.  Case,  supra] 
that  the  preparation  of  food  by 
eooking  was  not  manufacturing,  and 
that  the  sale  of  the  food  so  pre- 
pared by  an  incorporated  restaurant 
keeper  in  small  quantities  to  the 
ultimate  customer  was  not  a  mer- 
cantile or  trading  occupation.  Pre- 
paring pies  by  the  thousand  and 
biscuits  by  the  ton  might  perhaps 
savor  of  manufacturing;  but  it  is 
obvious  that  the  vending  thereof  to 
the  consumer  on  the  premises  is 
something  not  to  be  performed  by 
one  engaged  in  mercantile  or  trad- 
ing pursuits.  ...  It  is  plainly 
impossible  to  draw  any  practical 
distinction  between  feeding  men 
and  feeding  horses." 

The  words   "stock  of  merchan- 
dise," in  our  statute,  are  used  in  the 
common  and  ordinary  acceptation 
of  those  terms,  and  mean  the  goods 
or    chattels    which  w>^.,,.,«, 
a    merchant    holds  •took  of 
for    sale,    and    are  «•'«*"*»■•• 
equivalent  to  "stock  in  trade"  as  or- 
dinarily used  and  understood  among 
merchants  and  tradesmen.    Off  v. 
Morehead,  235  111.  40,    20  L.R.A. 
(N.S.)   167,  126  Am.  St.  Rep.  184, 
85  N.  E.  264,  14  Ann.  Cas.  434. 

But  it  is  contended  that  it  was 
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held  in  Plass  v.  Morgan,  36  Wash. 
160,  78  Pac.  784,  that  a  restaurant 
or  cafe  comes  within  the  meaning 
and  operation  of  the  Bulk  Sales  Law ; 
but  a  careful  reading  of  that  case 
leads  us  to  believe,  without  much 
hesitation,  that  the  learned  court 
based  its  decision  entirely  upon  the 
peculiar  and  "comprehensive"  lan- 
guage of  their  statute,  and  it  ap- 
pears that,  if  it  had  not  been  for 
this  feature  of  the  case,  the  result 
would  have  been  different.  And  we 
say  so,  because  counsel  for  the  re- 
spondent there  contended  that  the 
law  uses  the  special  term  "stock  of 
merchandise,"  which,  according  to 
accepted  English  definitions,  re- 
lates to  the  business  of  merchandis- 
ing alone,  and  was  clearly  so  intend- 
ed by  the  legislature;  that  courts 
will  not  so  construe  the  language  of 
the  statute  as  to  make  it  include 
that  which  its  plain  and  usual  mean- 
ing will  not  import,  or  render  its 
application  absurd  or  ridiculous  in 
its  operation.  In  answer  to  this 
suggestion,  the  court,  after  repeat- 
itig  the  contention,  stated  that  the 
learned  counsel,  however,,  did  not 
strictly  quote  the  language  of  their 
statute :  "It  does  not  use  the  special 
term  'stock  of  merchandise,'  but 
uses  the  term  'any  stock  of  goods, 
wares,  or  merchandise  in  bulk.' 
The  word  'any'  is  comprehensive 
and  so  is  the  word  'stock.'  There  is 
no  limit  placed  by  the  legislature  on 
the  meaning  of  the  word  'stock.' " 
The  court  laid  great  stress  upon 
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the     use     of     the     words 


any 


stock  of  goods  and  wares,"  which 
are  not  in  our  statute,  and 
seemed  to  think,  when  replying  to 
counsel's  argument,  that  a  "stock 
of  merchandise,"  by  itself,  would 
be  too  restricted  and  not  be  suf- 
ficient in  its  scope  to  include  a 
restaurant  or  cafe,  and,  if  this  be 
not  so,  why  suggest  to  counsel  the 
difference  between  his  language  and 
that  of  the  statute,  if  the  two  were 
synonymous,  one  not  embracing  any 
more,  in  meaning,  than  the  other. 
And  it  was  said  in  Johnson  v.  Kelly, 
32  N.  D.  116,  155  N.  W.  683,  that 
the  Washington  court,  in  the  later 

7  A.L.R.— 100. 


cases  of  Albrecht  v.  Cudihee,  37 
Wash.  206,  79  Pac.  628,  and  Everett 
Produce  Co.  v.  Smith  Bros.  40 
Wash.  566,  2  L.R.A.(N.S.)  331,  111 
Am.  St.  Rep.  979,  82  Pac.  905,  5 
Ann.  Gas.  798,  had  practically  re^ 
ceded  from  its  holding  in  the  earlier 
case.  We  need  not  express  an  opin- 
ion as  to  whether  this  be  correct  or 
not. 

The  court  said  in  Johnson  v. 
Kelly,  supra:  "The  decision  in 
Plass  V.  Morgan  is  based  upon  the 
terms  of  their  Bulk  Sales  Statute 
voiding  sales  of  'any  stock  of  goods, 
wares,  and  merchandise.'  The  word 
'any'  was  held  to  broaden  the  stat- 
ute, making  it  apply  to  'any  stock,' 
which  therefore  covered  restaurant 
stocks.  Our  statute  does  not  so 
read,  but  by  its  plain  terms  applies 
only  to  stocks  of  merchandise  or 
goods  a  part  of  'mercantile  stock  or 
supply  which  is  kept  for  sale.' " 

It  also  is  true  that  the  court  dis- 
tinguished that  case  from  one  like 
ours  by  directing  attention  to  the 
special  words  of  the  local  statute, 
emphasizing  the  use  of  the  word 
"any,"  and  laid  stress  upon  the  use 
of  the  other  words  "goods  and 
wares,"  so  that  the  case,  when 
properly  considered,  lends  strong 
support  to  our  conclusion. 

The  statute  was  evidently  intend- 
ed to  apply  to  a  stock  of  merchan- 
dise, in  the  sense  of  a  stock  of  goods 
which  have  been  bought  for  resale 
in  a  substantially  unchanged  condi- 
tion, and  not  to  a  stock  of  provisions 
on  shelves,  or  in  a  pantry  or  store- 
room, kept  for  no  other  purpose  than 
to  supply  the  tables,  and  provide 
meals  for  the  patrons  and  custom- 
ers of  the  restaurateur.  This  is  not 
selling  articles  kept  in  stock,  but 
furnishing  meals  to  those  who  come 
for  them,  at  a  stated  price.  The 
groceries  are  not  bought  by  him  in 
the  raw  state,  and  some  of  them 
have  completely  lost  their  identity 
when  prepared  for  the  table.  The 
customer  buys  only  a  meal  to  satisfy 
his  hunger.  This  is  not  selling  at 
retail,  according  to  our  common  un- 
derstanding. The  statute  contem- 
plates a  stock  which  is  itself  kept  for 
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sale,  and  when  there  is  a  sale  out  of 
the  ordinary  and  regular  course  of 
business,  it  is  fraudulent  if,  in  other 
respects,  it  .violates  the  provisions 
of  the  statute. 

Learned  counsel  for  the  plaintiff 
has  cited  us  to  several  cases  which, 
he  contends,  are  analogous  to  this 
one,  where  it  was  held  that  the  sales 
of  the  stocks  were  governed  by  the 
statute ;  but  we  do  not  see  the  simi- 
larity, and  we  think  they  can  easily 
be  distinguished,  such  as  the  stocks 
of  drug  stores,  saloon  keepers,  re- 
tailers of  crackers  and  biscuits, 
butchers  who  sell  meat  products, 
stock  of  a  garage  (Gallup  &  Co.  v. 
Rozier,  172  N.  C.  288,  90  S.  E.  209) , 
and  others,  perhaps,  of  like  kind 
could  be  mentioned,  but  they  are  not 
parallel  cases. 

If  we  should  hold  that  this  stock 
was  within  the  Bulk  Sales  Statute, 
it  would  seem  that  it  should  be  ex- 
tended also  to  a  stock  of  supplies  or 
provisions  kept  by  a  boarding  house 
proprietor,  and  we  would  long  hesi- 
tate before  coming  to  such  a  conclu- 
sion. As  said  in  one  of  the  cases 
cited  by  us  (216  U.  S.  489,  64  L.  ed. 
558,  30  Sup.  Ct.  Rep.  263),  such  a 
view  of  the  law  would  be  utterly  in- 
admissible, and,  we  may  add,  inde- 
fensible. 

As  to  the  furniture  and  fixtures 
used  in  the  business  of  the  keeper  of 
the  caf6,  they  are  not  kept  for  sale, 
and  are  not  within  the  provisions  of 
the  statute.  Now,  if  this  stock  it- 
self is  within  it,  it  may  be  that, 
when  the  furniture  and  fixtures  are 
sold  with  it,  so  as  to  be,  in  fact,  a 
''clean-up''  sale  of  the  whole  busi- 
ness, the  appellee's  position  might, 
perhaps,  be  correct;  but  we  do  not 
decide  or  intimate  any  opinion  as  to 
such  a  question.  Our  view  coin- 
cides with  that  of  the  court  which 


decided  Gallus  v.  Elmer,  193  Mass. 
106,  78  N.  E.  772,  8  Ann.  Gas.  1067, 
and,  as  it  is  clearly  expressed  in  that 
case,  we  state  it  in  the  language 
there  used :  "The  plaintiff  still  fur- 
ther insists  that  the  statute  does  not 
apply  to  the  fixtures,  and  this  view 
seems  correct.  The  phrase  'stock 
of  merchandise,'  as  used  in  the  stat- 
ute, properly  and  naturally  describes 
articles  which  the  seller  keeps  for 
sale  in  the  usual  course  of  his  busi- 
ness. It  does  not  naturally  describe 
fixtures.  It  would  hardly  be  within 
the  usual  course  of  business  for  a 
storekeeper  at  any  time  to  sell  his 
fixtures,  and  it  is  not  to  be  presumed 
that  the  legislature  intended  to  pro- 
hibit the  sale  of  a  fixture,  uiAess 
such  intent  is  clearly  expressed. 
The  natural  reading  of  the  statute 
makes  it  applicable,  as  has  been 
said,  only  to  the  articles  which,  in 
the  ordinary  course  of  his  business, 
the  seller  keeps  for  sale,  and  that 
must  be  taken  to  be  ite  legal  mean- 
ing," citing  Albrecht  v.  Cudihee,  37 
Wash.  206,  79  Pac.  628. 

We  are  constrained  to  think  that 
the  learned  judge  was  in  error, 
when  he  held  that  the  sale  of  the 
cafS  stock  was  governed  by  the 
Bulk  Sales  Statute,  and  'therefore 
was  fraudulent  and  void  within  the 
meaning  and  intent  of  the  same; 
the  defendante  not  having  complied 
with  its  terms.  This  being  so,  the 
evidence  fails  to  establish  any  cause 
of  action  under  the  statute,  and 
none  is  stated  in  the  complaint 
against  J.  E.  Befarrah.  This  suit 
should  therefore  be  dismissed  as  to 
him,  and  judgment  to  that  effect 
will  accordingly  be  entered  below. 
Plaintiff  may  have  judgment,  upon 
the  verdict,  against  James  Tempe- 
los,  its  debtor,  if  so  advised. 

Error. 
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ANNOTATION. 

Applicability  of  Balk  Sdh»  Ad  to  hotdl,  roftaumit,  baarding  hooM^  talooiit 

pool  hall,  or  liyery  stable. 


I.  Hotel,  1687. 

II.  Restaurant  or  boarding  house,  1587. 
III.  Saloon,  1588. 
IV.  Pool  hall,  1689. 
V.  Livery  stable,  1589. 

1.  BoteU 

It  has  been  held  that  a  Bulk  Sales 
Act  is  not  applicable  to  the  sale  of 
the  furniture  and  fixtures  of  a  hotel. 
Thus,  in  Stewart  v.  Sulger  (1916)  174 
App.  Div.  838,  161  N.  Y.  Supp.  489,  it 
was  held  that  the  provisions  of  the 
New  York  Sales  in  Bulk  Act  (40  Mc- 
Kinney,  Consol.  Laws,  p.  88,  §  44)  had 
no  application  to  the  sale  of  the  ''fur- 
niture and  fixtures  of  a  hotel,  with  a 
half  interest  in  an  automobile." 

In  Charles  J.  Off  &  Co.  v.  Morehead 
(1908)  286  lU.  40,  20  L.R.A.(N.S.) 
167, 126  Am.  St.  Rep.  184,  86  N.  E.  264, 
14  Ann.  Cas.  484,  the  Illinois  supreme 
court,  in  holdii^g  a  bulk  sales  act  con- 
fined to  the  sale  of  a  stock  of  mer- 
chandise unconstitutional,  observed 
arguendo  that  the  law  would  not  apply 
to  a  sale  by  a  hotel  keeper  of  his  en- 
tire business  and  all  the  property 
therein.  This,  however,  was  obiter,  no 
such  question  being  involved. 

In  Barthels,  S.  &  Co.  v.  Peterson 
(1914)  24  Manitoba  L.  R.  794,  6  West 
Week.  Rep.  896,  27  West  L.  R.  734, 
16  D.  L.  R.  466,  the  question  of  law 
was  submitted  for  decision  whether  a 
hotel  keeper  who  was  licensed  under 
the  Liquor  License  Act  was  within  the 
provisions  of  the  Manitoba  Bulk  Sales 
Act,  which  extended  to  ''persons  who, 
as  their  ostensible  occupation,  buy  and 
sell  goods,  wares,  and  merchandise 
ordinarily  the  subject  of  trade  and 
commerce."  The  court  ruled  that  the 
act  was  not  so  applicable,  saying: 
'The  description  'hotel  keeper*  is  a 
well-known  one  in  this  country,  and 
has  a  meaning  distinct  from  that  of  a 
merchant  or  trader;  and  if  the  legis- 
lature intended  the  Bulk  Sales  Act  to 
extend  to  hotel  keepers,  the  act  would 
have  been  explicit" 

While  the  decision  in  the  case  last 


cited  apparently  extends  to  a  sale  of 
the  stock  in  trade  as  well  as  a  sale  of 
fixtures,  a  distinction  was  made  under 
the  Saskatchewan  act  in  Barthels,  S. 
ft  (]o.  V.  Sloane  (1914)  7  Saak.  L.  R. 
876,  wherein  the  court  said:  "The 
Bulk  Sales  Act,  chap.  38  of  the  Acts 
of  1910-11,  applies  to  sales  in  bulk 
of  'any  stock  of  goods,  wares,  and  mer- 
chandise/ It  does  not,  therefore,  ap- 
ply to  the  sale  of  the  hotel  premises, 
nor  to  the  fixtures  and  furniture 
therein,  as  the  furniture  of  an  hotel 
cannot  be  considered  'goods,  wares,  or 
merchandise  ordinarily  the  subject  of 
trade  and  commerce,'  as  provided  by 
§  6.  The  part  of  the  property  affect- 
ed by  the  Bulk  Sales  Act  would,  there- 
fore, be  confined  to  the  stock  of  goods 
for  sale  in  the  bar,  the  liquor  license 
(§  6),  and  probably  the  provisions, 
etc.,  used  for  sale  to  the  guests  at  their 
meals." 

//.  Betiiaurani  or  hoarding  houas. 

There  is  at  least  one  case  in  addi- 
tion to  the  reported  case  (Swm  &  Co. 
T.  Tempelos)  which  holds  that  a  bulk 
sales  act  is  not  applicable  to  the  sale 
of  the  fixtures  and  furniture  of  a  res- 
taurant or  boarding  house. 

Johnson  v.  Kelly  (1916)  82  N.  D. 
116,  166  N.  W.  688,  wherein  the  court, 
discussing  the  North  Dakota  Bulk 
Sales  Act,  said:  "This  drastic  meas- 
ure is  leveled  only  at  sales,  transfers, 
or  assignments  in  bulk  'of  any  part  or 
the  whole  of  a  stock  of  merchandise 
or  merchandise  and  fixtures  pertain- 
ing to  the  conducting  of  said  business 
otherwise  than  in  the  ordinary  course 
of  trade  and  in  the  regular  prosecu- 
tion of  the  business  of  the  seller/'  In 
that  case  the  goods  levied  on  under 
the  act  were  the  utensils  and  equip- 
ment used  in  a  restaurant  business 
and  the  court  held  that  the  act  was 
not  applicable. 

And  in  Lewis,  H.  &  Co.  v.  Loughran 
(1919)  —  W.  Va.  — ,  101  S.  E.  466,  the 
statute,  which  is  directed  against  the 
sale  in  bulk  of  any  part  or  the  whole 
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of  a  stock  of  merchandise  otherwise 
than  in  the  ordinary  course  of  trade 
was  held  not  to  embrace  the  sale  of 
a  lunch  wagon  with  its  equipment  and 
supplies  on  hand. 

But  in  Sakelos  v.  Hutchinson  Bros. 
(1916)  129  Md.  300,  99  Atl.  357,  the 
court  held  that  the  steam  tables,  ovens, 
kitchen  utensils,  and  similar  articles 
used  in  a  restaurant,  although  not  in- 
tended for  resale,  were  within  the  cat- 
egory of  '"goods,  wares,  and  mer- 
chandise/* and  thus  within  the  pur- 
view of  the  Maryland  Bulk  Sales  Act. 

In  Plass  V.  Morgan  (1904)  36  Wash. 
160,  78  Pac.  784,  it  was  held  that  the 
Sales  in  Bulk  Act  of  Washington  was 
applicable  to  a  sale  of  goods,  wares^ 
and  merchandise  of  a  person  engaged 
in  the  business  of  conducting  a  board- 
ing house  and  restaurant,  the  court 
evidently  proceeding  on  the  theory 
that  the  intent  of  the  legislature  was 
to  prevent  the  perpetration  of  fraud 
on  the  creditors  of  persons  engaged 
in  business  without  qualification.  But 
in  Everett  Produce  Co.  v.  Smith  Bros. 
(Wash.)  infra,  V.,  the  court  confined 
the  application  of  the  Washington 
statute  to  sales  of  the  fixtures  of  a 
business  consisting  in  the  sale  of  mer- 
chandise in  some  form,  and  refused  to 
extend  the  holding  in  Plass  v.  Morgan. 

///.  Saloon. 

In  two  jurisdictions  the  courts  have 
distinguished  between  the  fixtures 
and  the  stock  in  trade  of  a  saloon 
keeper,  holding  that  a  sale  of  the  lat- 
ter is  within  a  bulk  sales  law,  but  a 
sale  of  the  former  is  not.  Kolander  v. 
Dunn  (1905)  95  Minn.  422,  104  N.  W. 
371,  rehearing  denied  in  (1905)  95 
Minn.  424,  104  N.  W.  483;  Marshon  v. 
Toohey  (1915)  38  Nev.  248,  148  Pac. 
357. 

In  Kolander  v.  Dunn  (Minn.)  supra, 
wherein  a  sale  of  the  fixtures  and 
atock  of  merchandise  of  a  saloon  was 
attacked  as  within  the  purview  of  the 
Minnesota  Bulk  Sales  Act,  it  appeared 
that  the  sale  of  the  fixtures  had  been 
made  on  one  day,  and  that  of  the 
merchandise  shortly  afterward,  and 
the  court  ruled  that  the  statute  did 
not  apply  to  the  sale  of  the  fixtures, 
but  that  the  sale  of  the  stock  of  mer- 


chandise was  within  the  statute  and 
presumptively  fraudulent. 

In  Marshon  v.  Toohey  (Nev.)  supra, 
wherein  it  appeared  that  a  sale  in  bulk 
was  made  of  the  bar  fixtures,  stock  of 
liquor,  and  furnishings  of  a  saloon 
and  dance  hall,  the  court  held  that 
the  sale  was  within  the  provisions  of 
the  Nevada  Sales  in  Bulk  Act  as  to 
the  stock  of  liquors  sold,  but  that  the 
bar  fixtures  and  furnishings  did  not 
constitute  a  stock  or  a  ''portion  of  a 
stock  of  merchandise"  within  the 
meaning  of  the  statute. 

But  it  was  held  in  Pritz  v.  Jones 
(1907)  117  App.  Div.  643,  102  N.  Y. 
Supp.  549,  that  the  sale  of  his  busi- 
ness and  stock  of  liquors  by  the  pro- 
prietor of  a  saloon,  who  was  a  lessee 
of  the  premises  from  one  who  owned 
the  building  and  fixtures,  was  not  a 
sale  within  the  provision  of  the  New 
York  Sales  in  Bulk  Act.  40  McKinney, 
Consol.  Laws,  p.  88,  §  44. 

Other  jurisdictions  have  held  that 
both  the  fixtures  and  the  stock  in  trade 
of  a  saloon  keeper,  when  sold  together, 
are  within  the  purview  of  a  bulk  sales 
act.  Parham  v.  Potts-Thompson  Co. 
(1907)  127  Ga.  303,  56  S.  E.  460; 
Seattle  Brewing  Co.  v.  Donofrio 
(1904)  34  Wash.  Ig,  74  Pac.  823. 

In  Parham  v.  Potts-Thompson  Co. 
(Ga.)  supra,  it  was  said  that  bar  fix- 
tures, a  stock  of  liquor,  cigar  cases, 
pool  tables,  and  the  like,  used  in  a 
business  to  which  they  were  appro- 
priate, were,  when  included  in  a  sale 
with  other  goods,  within  the  Georgia 
Bulk  Sales  Act,  as  part  of  the  "stock 
of  goods,  wares,  and  merchandise." 

So  in  Seattle  Brewing  Co.  v.  Donof- 
rio (Wash.)  supra,  it  was  held  that 
the  purchaser  of  the  entire  stock  of 
goods  and  fixtures  used  in  a  saloon 
business  was  justified  in  refusing  to 
carry  out  the  agreement  when  the  ven- 
dor had  failed  to  comply  with  the 
Sales  in  Bulk  Act  of  Washington. 

But  in  Albrecht  v.  Cudihee  (1905) 
37  Wash.  206,  79  Pac.  628,  the  court 
held  that  a  statute  r^ulating  the  sale 
of  a  "stock  of  goods,  wares,  or  mer- 
chandise," did  not  apply  to  the  sale 
of  a  cash  register  used. in  a  saloon 
business,  saying:  "We  think  the  leg- 
islature intended  the  provisions  of  the 
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statute  to  apply  only  to  goods  belong- 
ing to  the  mercantile  stock  or  supply 
which  is  kept  for  sale." 

IV.  J^ool  haU. 

A  bulk  sales  act  is  not  applicable 
to  a  sale  of  the  fixtures  and  par- 
aphernalia used  in  a  poll  hall.  Ferrat 
V.  Adamson  (1917)  58  Mont  172,  163 
Pac.  112;  Independent  Breweries  Co. 
V.  Lawton  (1918)  200  Mo.  App.  238, 
204  S.  W.  730. 

In  Independent  Breweries  Co.  v. 
Lawton  (Mo.)  supra,  it  was  held  that 
the  Missouri  Bulk  Sales  Act  did  not 
apply  to  the  sale  of  a. billiard  and  pool- 
hall  business,  including  the  billiard 
and  pool  tables,  racks,  cues,  etc.,  since 
the  purpose  of  the  act  was  to  protect 
creditors  who  sold  articles  of  mer- 
chandise for  resale. 

So,  in  Ferratt  v.  Adamson  (Mont.) 
supra,  the  court  held  that  the  Montana 
Bulk  Sales  Act  did  not  apply  to  a  sale 
of  the  tables,  cues,  and  balls  used  in 
a  pool  room,  saying:  "The  scope  of 
these  acts  has  been  considered  in 
many  cases,  and  the  decided  weight 
of  authority  and  the  better  reasoning 
justify  the  conclusion  that  it  was  the 
legislative  purpose  to  regulate  the  sale 
in  bulk  of  such  articles  only  as  the 
merchant  keeps  for  sale  in  the  or- 
dinary course  of  his  business." 

But  see  Parham  v.  Potts-Thompson 
Liquor  Co.  (1906)  127  Ga.  303,  56  S. 
£.  460,  wherein  it  was  held  that  the 
sale  of  pool  tables  and  the  like,  when 
included  in  a  sale  of  other  fixtures  in 
a  saloon,  wa^  within  the  meaning  of 
the  Bulk  Sales  Law  of  Georgia  as  a 
part  of  a  "stock  of  goods,  wares,  and 
merchandise." 

F.  Livery  gtdble, 

A  bulk  sales  act  is  not  applicable 
to  a  sale  of  the  personal  property  used 
in  the  operation  of  a  livery  stable. 
Baiter  v.  Crum  (1918)  199  Mo.  App. 
380,  203  S.  W.  506;  Everett  Produce 
Co.  V.  Smith  Bros.  (1905)  40  Wash. 
566,  2  L.R.A.(N.S.)  331,  111  Am.  St. 
Rep.  979,  82  Pac.  906,  5  Ann.  Cas.  798; 
Brown  v.  McLeod  (1915)  8  West. 
Week.  Rep.  (Can.)  110. 

In  Baiter  v.  Crum  (Mo.)  supra,  the 
court  said:  "While  Bulk  Sales  Stat- 
utes are  now  common,  most  of  them 


seem  to  apply  only  to  sales  of  a  'stock 
of  merchandise'  or  a  'stock  of  goods, 
wares,  merchandise,  or  stock  of  mer- 
chandise and  fixtures;'  but  the  Mis- 
souri statute  applies  to  the  'sale,  trade 
or  other  disposition  of  the  major  part 
in  value,  or  the  whole  of  a  stock  of 
merchandise,  or  merchandise,  fixtures 
and  equipment  or  equipment  pertain- 
ing to  the  vendor's  business.'  ,  .  . 
It  is  clear  that  the  intent  of  the  law- 
makers was  to  regulate  the  sale,  trade, 
or  disposition  of  stocks  of  merchandise 
and  in  connection  with  any  such  stock 
of  merchandise,  the  fixtures  or  equip- 
ment or  both  pertaining  thereto.  The 
words  'stock  of  merchandise'  are  here 
used  in  the  common  and  ordinary  ac- 
ceptation of  those  terms,  and  are  in- 
tended to  mean  goods  or  chattels 
which  a  merchant  has  for  sale,  such 
as  is  often  referred  to  by  the  phrase 
'stock  in  trade,'  and  the  words  fixtures 
and  equipment  mean  fixtures  and 
equipment  or  either  one,  pertaining  to 
the  vendor's  business  of  merchandis- 
ing. In  view  of  the  language  of  the  stat- 
ute itself  we  hold  that  this  last  has 
no  application  to  the  sale  of  the  wag- 
ons, horses,  harness,  etc.,  of  one  whose 
business  is  that  of  owning  and  operat- 
ing a  livery  and  boarding  stable." 

In  Everett  Produce  Co.  v.  Smith 
Bros.  (1905)  40  Wash.  566,  2  L.R.A. 
(N.S.)  331,  111  Am.  St.  Rep.  979,  82 
Pac.  905,  5  Ann.  Cas.  798,  it  was  held 
that  the  Washington  statute  relative 
to  the  sale  of  "any  stock  of  goods, 
wares,  or  merchandise  in  bulk,"  was 
not  applicable  to  a  sale  of  the  horses, 
wagons,  and  harness  which  were  used 
in  the  operation  of  a  livery  stable. 
The  court,  construing  the  statute  and 
reconciling  the  decision  with  the  rul- 
ing in  Plass  v.  Morgan  (Wash.)  supra, 
II.,  said:  "The  construction  of  this 
statute  has  been  before  this  court  fre- 
quently, and  it  is  insisted  by  the 
appellant  here  that  this  cause  falls 
within  the  decision  of  this  court  in 
Plass  V.  Morgan  (1904)  36  Wash.  160, 
78  Pac.  784.  In  that  case  it  was  held 
that  the  buying  of  all  goods,  wares, 
and  merchandise  in  a  restaurant  was 
a  purchase,  within  the  contemplation 
of  the  statute.  ...  It  may  be 
a   little   difficult  to   distinguish   that 
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case  from  the  case  at  bar,  and  yet 
we  think  that  there  is  in  reality  a 
distinction,  and  that  the  goods,  wares, 
and  merchandise  necessarily  used  by 
a  restaurant  keeper  can  more  appro- 
priately be  termed  a  'stock  of  merchan- 
dise/ than  the  horses  and  carriages 
in  a  livery  stable.  It  is  true  that  a 
restaurant  keeper,  when  he  buys  a 
ton  of  flour,  does  not  buy  it  for  the 
purpose  of  selling  the  article  again 
in  the  same  condition  that  it  was  in 
when  he  bought  it,  as  does  the  ordi- 
nary merchant;  but  he  does  dispose 
of  the  same  goods  in  a  changed  condi- 
tion, and  it  is  a  business  which  from 
necessity  calls  for  constant  and  con- 
tinued purchases  from  the  wholesale 
dealers.  While,  on  the  other  hand, 
there  is  no  sale  of  horses  or  carriages 
contemplated  at  all  in  the  conducting 
of  a  livery  business,  and  the  stock, 
when  once  obtained,  outside  of  the 
feed  required    for    the    feeding  the 


horses,  is  less  mutable.  In  any  eventi 
we  do  not  see  our  way  clear  to  extend 
the  doctrine  announced  in  Plass  v. 
Morgan." 

In  Brown  v.  McLeod  (1915)  8  West 
Week.  Rep.  (Can.)  110,  the  court  held 
that  the  provisions  of  a  bulk  sales 
act  relative  to  a  "sale  or  transfer  of 
a  stock  of  goods,  wares  or  merchan- 
dise" were  not  applicable  to  the  trans- 
fer of  the  horses,  wagons,  harness,  and 
fixtures  of  a  livery  stable. 

In  Tupper  v.  Barrett  (1919)  233 
Mass.  565,  124  N.  E.  427,  a  statute 
directed  against  the  sale  of  ''mer- 
chandise" was  held  to  embrace  the 
sale  of  five  tip  wagons,  one  show 
wagon  and  six  sets  of  double  harness 
by  one  who  maintained  a  stable  where 
he  sold  horses,  wagons,  and  harnesses, 
and  also  did  some  transient  livery 
business, — some  of  his  horses,  wagons, 
carts,  and  harnesses  being  used  at  the 
time  of  the  sale  in  doing  a  certain  ex- 
cavating job.  R.  E.  B. 


RE  JUDICIAL  SETTLEMENT  OF  FIRST  INTERMEDIATE  ACCOUNT 
OF  EUGENE  L.  BUSHE  et  al.,  Surviving  Trustees,  etc.,  of  Frederick 
T.  Adams,  Deceased,  Appts. 

THOMAS  H.  LOW  et  al.,  Exrs.,  of  Alpheus  C.  Dwight,  Deceased,  et  aL, 

Respts. 

New  Toric  Court  of  Appeals -^  July  i5,  1919* 
(227  N.  Y.  85,  124  N.  E.  154.) 

Trust  —  right  of  testamentary  trustee  to  commissions  —  death  before 
accounting. 

1.  The  surrogate  has  discretionary  power  to  allow  commissions  to  a 
testamentary  trustee  who  dies  after  receiving  the  estate  but  before  ac- 
counting, to  compensate  him  for  the  work  done,  although  the  statute  pro- 
vides for  commissions  only  on  settlement  of  the  estate. 

[S€e  note  on  this  question  beginning  on  pa^e  1596.] 

Courts  —  power  of  surrogate  to  grant 
commissions. 

2.  There  is  no  distinction  between 
the  powers  of  the  supreme  court  of 


New  York  and  those  of  the  surrogate 
in  dealing  with  the  compensation  of 
testamentary  trustees. 


(Hiscock,  Ch«  J.,  and  Hogan  and  McLaughlin,  JJ.,  dissent.) 


Appeal  by  the  surviving  trustees  under  the  will  of  Frederick  T.  Adams, 
deceased,  from  an  order  of  the  Appellate  Division  of  the  Supreme  Court, 
Third  Department,  modifying  and  affirming  a  decree  of  the  Surrogate 
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Court  for  Greene  County  (Tallmadge,  S.)  judicially  settling  the  accounts 
of  the  said  trustees  and  the  deceased  trustee.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Osborn,  Bloodgood,  &  Wil-     589,  81  N.  Y.  Supp.  393;  Pflug's  Estate, 


bur,  for  appellants : 

It  was  error  for  the  appellate  divi- 
sion to  hold  that  the  representatives  of 
the  deceased  trustee  were  entitled,  as 
matter  of  law,  to  statutory  commis- 
sions. 

Re  Ingraham,  60  Misc.  46,  112  N.  Y. 
Supp.  763 ;  Re  Rutledge,  162  N.  Y.  31, 
47  L.R.A.  721,  56  N.  E.  511;  Flynn  v. 
Judge,  149  App.  Div.  278,  133  N.  Y. 
Supp.  794;  Whitehead  v.  Draper,  132 
App.  Div.  799,  117  N.  Y.  Supp.  539; 
Re  Barker,  186  App.  Div.  318,  174  N. 
Y.  Supp.  230;  Re  McCormick,  46  Misc. 
386,  94  N.  Y.  Supp.  1071;  Re  Worth- 
ington,  141  N.  Y.  9,  23  L.R.A.  97,  35 
N.  E.  929;  Re  Furniss,  86  App.  Div. 
96,  83  N.  Y.  Supp.  530;  Re  Dunkel,  5 
Dem.  188,  10  N.  Y.  S.  R.  213;  Naylor  v. 
Gale,  73  Hun,  53,  25  N.  Y.  Supp.  934; 
Re  Willets,  112  N.  Y.  289, 19  N.  E.  690; 
Robertson  v.  De  Brulatour,  188  N.  Y. 
801,  80  N.  E.  938;  Olcott  v.  Baldwin, 
190  N.  Y.  99,  82  N.  E.  748 ;  Re  Boyle, 
161  App.  Div.  568,  186  N.  Y.  Supp.  96. 

Mr.  Fred  P.  Harrington,  with  Mr. 
Thomas  H.  Low,  for  respondents: 

The  order  of  the  appellate  division 
modifying  the  decree  of  the  surro- 
gate's court  so  as  to  award  to  the  es- 
tate of  Alpheus  C.  Dwight  one  half  of 
the  full  statutory  commissions  for  re- 
ceiving so  much  of  the  principal  and 
income  of  the  estate  of  Adams  as  were 
received  during  said  Dwight's  life- 
time, and  also  one  half  of  the  full  stat- 
utory commissions  on  such  amounts 
as  were  paid  out  of  principal  and  in- 
come to  the  date  of  Dwight's  death, 
is  correct  and  should  be  affirmed. 

Re  Roosevelt,  5  Redf.  601;  Re  Kel- 
logg, 7  Paige,  265;  Palmer  v.  Dunham, 
53  Hun,  637,  3  Silv.  Sup.  Ct,  159,  6 
N.  Y.  Supp.  262,  affirmed  in  125  N.  Y. 
68,  25  N.  E.  1081;  Re  Todd,  64  App. 
Div.  435,  72  N.  Y.  Supp.  277 ;  Re  Wil- 
lets, 112  N.  Y.  289,  19  N.  E.  690;  Rob- 
ertson  v.  De  Brulatour,  111  App.  Div. 
882,  98  N.  Y.  Supp.  15 ;  Olcott  v.  Bald- 
win, 190  N.  Y.  99,  82  N.  E.  748;  Re 
Smith,  86  Misc.  136,  141  N.  Y.  Supp. 
131;  Re  Johnson,  57  App.  Div.  494, 
67  N.  Y.  Supp.  1004,  affirmed  in  170 
N.  Y.  139,  60  N.  E.  63;  Savage  v. 
Sherman,. 87  N.  Y.  277;  Re  Fisk,  45 
Misc.  298,  92  N.  Y.  Supp.  394 ;  Linsly  v. 
Bogert,  87  Hun,  137,  67  N.  Y.  S.  R.  658, 
33  N.  Y.  Supp.  975,  152  N.  Y.  646,  46 
N.  E.  1148;  Re  Whipple,  81  App.  Div. 


N.  Y.  L.  J.  May  25,  1915;  Lanfer's  Es- 
tate, N.  Y.  L.  J.  Nov.  4,  1914,  p.  1099; 
Re  Newland,  7  Misc.  728,  28  N.  Y. 
Supp.' 496;  Halsey  v.  Van  Amringe,  6 
Paige,  12. 

The  surrogate  erred  in  determining 
that  the  estate  of  Dwight  was  not  en- 
titled to  commissions,  and  that 
Dwighfs  compensation  should  be 
based  upon  the  length  of  time  he  had 
been  in  office. 

Re  McCormick,  46  Misc.  386, 94  N.  Y. 
Supp.  1071;  Halsey  v.  Van  Amringe, 
6  Paige,  12 ;  Collier  v.  Munn,  41  N.  Y. 
143;  Robertson  v.  de  Brulatour,  111 
App.  Div.  882,  98  N.  Y.  Supp.  15,  af- 
firmed in  188  N.  Y.  301,  80  N.  E.  938 ; 
Re  Roberts,  8  Johns.  Gh.  43;  Heaton, 
Surrogate  Cts.  8d  ed.  p.  579;  Olcott  v. 
Baldwin,  190  N.  Y.  99,  82  N.  E.  748; 
Re  Fisk,  45  Misc.  298,  92  N.  Y.  Supp. 
394. 

Crane,  J.,  delivered  the  opinion  of 
the  court: 

On  December  21,  1910,  letters 
testamentary  upon  the  last  will  and 
testament  of  Frederick  T.  Adams, 
of  the  town  of  Coxsackie,  Greene 
county.  New  York,  deceased,  were 
issued  to  Eugene  L»  Bushe,  Edward 
P.  Dwyer,  and  Alpheus  C.  Dwight. 
The  three  executors  subsequently 
filed  an  account  of  their  proceeding 
to  December  31,  1912,  and  by  a  de- 
cree judicially  settling  their  ac- 
counts they  paid  over  to  themselves 
as  trustees  about  $800,000  of  per- 
sonal property,  after  having  been 
granted  $82,297.76  for  commissions 
and  allowances.  The  three  trustees 
continued  to  act  until  August  5, 

1914,  when  Alpheus  C.  Dwight 
died,  and  thereafter  the  remaining 
two  trustees  carried  on  the  work  of 
the  trust.  In  January  of  1917, 
Bushe  and  Dv«ryer,  the  surviving 
trustees,  filed  their  accounts  from 
December  31, 1912,  to  December  81, 

1915,  and  cited  Harriet  M.  Dwight 
and  Thomas  H.  Low,  as  executors  of 
the  last  will  and  testament  of  Al- 
pheus C.  Dwight,  as  parties  to  the 
proceeding. 

The  surrogate  decided  that  the  es- 
tate of  Alpheus  C.  Dwight  was  not 
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entitled  to  full  commissions  for  re- 
ceiving the  amount  above  stated, 
and  that  he  had  a  discretionary 
power  to  fix  this  trustee's  compen- 
sation according  to  the  value  of  the 
services  which  he  had  performed. 
In  his  memorandum  opinion  he  said : 
**The  legal  representatives  of  the 
estate  of  Alpheus  C.  Dwight,  de- 
ceased, are  entitled  to  an  allowance 
for  services  actually  performed  for 
the  benefit  of  the  estate  by  the 
deceased  executor  and  trustee  of 
Frederick  T.  Adams,,  not  by  way  of 
commissions,  but  as  payment  for 
such  services.  ...  I  have  not 
computed  the  value  of  services  of 
the  deceased  executor  and  trustee  at 
full  one-half  commissions  for  re- 
ceiving, where  the  amount  has  not 
been  paid  out,  for  the  reason  that 
the  law  does  not  contemplate  that 
an  executor  or  trustee  shall  be  en- 
titled to  commissions  for  the  mere 
act  of  receiving  property.  Such 
commissions  are  allowed  for  the 
services  of  legal  representatives  in 
taking  care  of,  investing,  and  rein- 
vesting such  property,  and  for  the 
responsibility  connected  therewith. 
He  having  served  after  the  account- 
ing in  1913  to  the  time  of  his  death, 
approximately  one  half  the  time  that 
the  surviving  executors  and  trus- 
tees have  served  to  the  time  of  the 
accounting,  I  have  computed  such 
services  to  be  of  the  value  of  one 
half  the  legal  commissions  due  the 
surviving  executors  and  trustees, 
believing  this  to  be  the  fair  and  just 
compensation  for  such  receiving.'' 
On  appeal  the  appellate  division 
reversed  the  surrogate  regarding 
these  commissions  and  held  that  as 
a  matter  of  law  the  estate  of  Al- 
pheus C.  Dwight  was  entitled  to  re- 
ceive one-half  commissions  on  all 
the  principal  received  and  on  all  the 
principal  paid  out  and  on  the  in* 
come  received  and  paid  out  during 
his  lifetime.  The  order  of  the  ap- 
pellate division  states  that  this 
modification  is  made  as  a  matter  of 
law,  and  not  in  the  exercise  of  the 
court's  discretion.  The  trustees  of 
the  Adams  estate  having  appealed 
to  this  court,  we  must  decide  what 


right  the  estate  of  a  testamentary 
trustee  dying  before  a  judicial  set- 
tlement of  his  accounts  has  to 
compensation. 

It  is  urged  that  such  a  trustee 
who  does  not  continue  until  judicial 
accounting  is  entitled  to  no  compen- 
sation, that  commissions  are  a  mat- 
ter of  statute,  and  that  no  provision 
has  been  made  by  the  law  for  such  a 
case.  Section  2753  of  the  Code  of 
Civil  Procedure,  as  amended  by 
chapter  443  of  the  Laws  of  1914 
and  by  chapter  596  of  the  Laws  of 
1916,  reads :  "On  the  settlement  of 
the  account  af  any  executor,  admin- 
istrator, guardian  or  testamentary 
trustee  the  surrogate  must  allow  to 
him"  the  rates  of  commissions  there- 
in fixed. 

These  words  indicate  that  com- 
missions as  a  matter  of  right  can 
only  be  allowed  to  an  accounting 
testamentary  trustee.  There  is 
nothing  in  the  Code  provisions  fix- 
ing the  compensation  of  a  testa- 
mentary trustee  who  dies  before  a 
judicial  settlement  of  his  accounts, 
or  whose  estate,  he  having  died,  is 
made  a  party  to  the  accounting  pro- 
ceedings of  a  substituted  or  surviv- 
ing trustee.  As  it  has  been  held 
that  a  trustee  is  not  entitled  to  any 
commissions  until  allowed  by  the 
«ourt  (Re  Worthington,  141  N.  Y. 
9,  23  L.R.A.  97,  35  N.  E.  929 ;  Beard 
v.  Beard,  140  N.  Y.  260,  35  N.  E. 
488 ;  Re  Ziegler,  168  App.  Div.  735, 
154  N.  Y.  Supp.  652;  s.  c,  218  N. 
Y.  544,  113  N.  E.  553),  and  the 
statute  gives  the  surrogate  power  to 
allow  commissions  only  on  the  set- 
tlement of  the  account  of  a  testa- 
mentary trustee,  there  may  be  some 
force  in  this  view  that  the  estate  of 
Alpheus  C.  Dwight,  under  these  cir- 
cumstances, was  entitled  to  no  com- 
missions. 

On  the  other  hand,  it  is  said  tbat 
where  a  testamentary  trustee  dies 
after  having  received  the  estate  and 
before  final  accounting  his  estate  is 
entitled  as  a  matter  of  right  to  one 
half  the  statutory  commissions  fixed 
for  receiving,  but  nothing  for  turn- 
ing over,  the  property  to  his  succes- 
sor or  survivor.    This  reasoning  is 
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based  upon  that  line  of  authorities 
which  hold  that  executors,  admin- 
istrators, and  trustees  are  entitled 
to  one-half  commissions  for  receiv- 
ing funds  and  the  other  half  for 
paying  them  out  (Re  Willets,  112 
N.  Y.  289,  665,  19  N.  E.  690),  and 
to  a  practice,  which  is  said  to  exist, 
of  allowing  such  half  commissions 
for  receiving  where  the  executor  or 
trustee  has  died  before  an  account^ 
ing  (Palmer  v.  Dunham,  53  Hun, 
637,  3  Silv.  Sup.  a.  159,  6  N.  Y. 
Supp.  262,  affirmed  in  125  N.  Y.  68, 
25N.  E,1081). 

Still  another  view  is  that  the  sur- 
rogate or  supreme  court  has  dis* 
cretionary  power  and  may  award  or 

withhold  commis* 
sions  in  certain 
cases ;  and  under 
circumstances  such 
as  here  existing  may 
allow  such  sum  as  is  reasonable  for 
the  services  of  a  deceased  trustee, 
not  exceeding  the  statutory  percent- 
age. 

The  reasoning  to  sustain  this  view 
is  that  the  testator  in  selecting  a 
trustee  intended  to  pay  him,  and 
that  he  is  entitled  to  compensation, 
and  that  commissions  are  allowed 
for  the  care  and  management  of  the 
estate,  and  not  for  the  simple  act  of 
receiving  and  paying  out.  Wag- 
staflf  V.  Lowerre,  23  Barb.  209. 

All  of  these  views  have  some  rea^ 
son  to  support  them  and  perhaps 
some  authorities,  but  the  latter 
view,  in  our  opinion,  has  been  the 
general  practice  adopted  by  the 
courts,  and  finds  support  in  the  de^ 
cisions. 

It  is  fully  established  that  a  sur- 
rogate may,  in  his  discretion,  refuse 
commissions  altogether  by  reason  of 
an  executor^s  or  trustee's  miscon- 
duct (Re  Rutledge,  162  N.  Y.  81,  47 
L.R.A.  721,  56  N.  E.  511),  and  yet 
no  such  power  is  given  by  statute. 

In  Re  Allen,  96  N.  Y.  327,  330,  a 
testamentary  trustee  had  resigned 
and  his  successor  had  been  appoint- 
ed.  A  dispute  arose  over  his  right 
to  compensation.  This  court  said : 
"The  testator  thought  proper  not 
only  to  create  the  trust  but  to  re- 


quire for  its  execution  three  trus- 
tees, and  the  law  now  permits  com- 
pensation to  persons  placed  in  that 
situation,  and  who  serve  to  the  end 
of  the  trust  without  regard  to  the 
actual  trouble  or  labor  to  which 
they  have  been  put.  Collier  v.  Munn, 
41  N.  Y.  143.  It  is  true  the  peti- 
tioner cannot  claim  on  that  ground. 
He  does  not  intend  to  continue.  For 
reasons  involving  no  blame,  he  re- 
signs, leaving  the  trust  still  existing 
and  to  be  further  executed  by  an- 
other person.  'Compensation,  tiiere- 
f  ore,  cannot  be  claimed  as  of  course, 
and  if  allowed  must  also  be  meas- 
ured by  a  different  rule  from  that 
which  the  law  applies  when  the 
trusts  created  by  the  terms  of  a  will, 
or  otherwise,  have  been  fully  exe- 
cuted. He  takes  it,  if  at  all,  as  one 
of  the  terms  or  conditions  of  his 
discharge.  The  court  has  power  to 
award  it,  and  within  the  statutory 
limit  by  which  fees  are  allowed  to 
executors  and  trustees,  its  amount 
is  discretionary.'' 

In  Re  Welling,  51  App.  Div.  355, 
358,  64  N.  Y.  Supp.  1027,  it  was 
said :  ''In  Re  RuUedge,  162  N.  Y. 
81,  47  L.R,A.  721,  56  N.  E.  511,  the 
court  of  appeals  held  that  the  lan- 
guage of  §  2730  of  the  Code  of  Civil 
Procedure  is  'not  necessarily  ex- 
clusive of  all  discretion  in  the  surro- 
gate, and  that  its  exercise  should  be 
left  to  him  upon  all  the  facts,  in  the 
review  of  which  by  the  appellate  di- 
vision ample  opportunity  for  cor- 
rection is  afforded.'  These  execu- 
tors stand  in  the  shoes  of  their  tes- 
tator. Re  Wiley,  119  N.  Y.  642,  23 
N.  E.  1054 ;  Code  Civ.  Proc.  §  2606. 
Commissions  are  allowed  to  trustees 
as  compensation  for  services  in  the 
execution  of  a  trust,  and  in  the  case 
of  gross  neglect  and  unfaithfulness 
the  court  may  properly  disallow 
them."  Section  2730  referred  to  is 
now  §  2753. 

Re  Douglas,  60  App.  Div.  64,  68, 
69  N.  Y.  Supp.  690,  determined  the 
right  of  an  executor  to  compensa- 
tion where  he  was  discharged  upon 
his  own  motion  before  the  complete 
execution  of  his  trust.  The  court 
said  this:    "As  to  commissions,  we 
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are  of  the  opinion  that  the  surro* 
gate  was  right  in  holding  that  the 
executor  was  not  entitled  to  full 
commissions.  Upon  his  own  motion 
he  was  discharged  before  the  final 
completion  of  the  trust  created  in 
the  will.  Under  such  circum- 
stances, he  ought  not  to  have  full 
commissions,  that  is,  commissions 
for  receiving  and  disbursing  the 
money  which  came  into  his  hands. 
The  surrogate  allowed  him  one-half 
commissions,  and  this  is  all  he  was 
entitled  to.  In  any  view,  the  amount 
to  be  awarded,  he  having  asked  to 
be  discharged  before  the  fin^  com- 
pletion of  the  trust,  was  in  the  dis- 
cretion of  ihe  surrogate." 

Whitehead  v.  Draper,  182  App. 
Div.  799,  801,  117  N.  Y.  Supp.  640, 
determined  that,  a  substituted  trus-* 
tee  having  died,  his  estate  was  en* 
titled  to  reasonable  compensation: 
'The  law  does  not  contemplate  that 
an  estate  is  to  be  charged  with  full 
commissions  by  every  person  who 
shall  be  called  in  to  administer  a 
trust,  nor  that  such  persons  are  to 
perform  their  part  of  the  duties 
without  any  compensation  what- 
ever; but  §S  2730,  2802,  and  3320  of 
the  Code  or  Civil  Procedure  clearly 
contemplate  that  an  estate  shall  be 
charged  certain  fees  for  the  receiv- 
ing and  paying  out  of  moneys  com- 
ing into  the  hands  of  persons  ad- 
ministering a  trust.  .  .  .  Upon 
the  death  of  the  original  trustees 
the  execution  of  the  trust  devolved 
upon  the  supreme  court,  and  there- 
after it  became  its  duty  to  appoint 
someone  to  execute  the  trust  and 
invest  the  appointee  with  all  or  any 
of  the  powers  and  duties  of  the  orig- 
inal trustee.  .  .  .  The  court  ap- 
pointed Jarvis,  and  he  thereupon 
became  its  agent  to  execute  the  trust 
so  far  as  it  then  remained  unexecut- 
ed. Wetmore  v.  Wetmore,  44  App. 
Div.  52,  60  N.  Y.  Supp.  437.  He 
died  before  the  trust  was  fully  exe- 
cuted, and  then  he  had  received 
neither  commissions  on  receiving 
the  property  nor  on  paying  it  out. 
The  court  having  appointed  him  as 
its  agent,  he  should  be  allowed  some 
compensation  for  the  services,  which 


it  is  conceded  were  faithfully  and 
efficiently  rendered." 

No  distinction  should  be  made  be* 
tween  the  powers  of  the  supreme 
court  and  those  of 
the  surrogate  in  !^"rollS?Tr  *' 
dealing  with  the  »':i1i4,.to«.. 
compensation  of  a 
testamentary  trustee.  It  was  held 
in  Re  Runk,  200  N.  Y.  447,  94  N.  E. 
863,  that  a  surrogate's  court  has 
power  to  entertain  a  proceeding  for 
the  judicial  settlement  of  the  ac- 
counts of  a  triistee  appointed  by  the 
supreme  court  as  the  successor  of  a 
deceased  testamentary  trustee,  and 
that  any  trustee  appointed  by  will 
or  other  competent  authority  is  now 
authorized  by  express  legislative 
enactment  to  render  his  accounts  to 
that  court. 

Section  2490  of  the  Code  of  Civil 
Procedure  says  of  the  incidental 
powers  of  the  surrogate  that  he  may 
proceed  in  all  matters  subject  to  the 
cognizance  of  his  court  according  to 
the  course  and  practice  of  a  court 
having  by  the  common  law  jurisdic- 
tion of  such  matters. 

If,  therefore,  the  supreme  court 
may,  in  its  discretion,  fix  the^  com- 
pensation of  a  substituted  testa- 
mentary trustee,  such  discretion 
must  also  rest  with  the  surrogate. 

There  is  no  apparent  reason  for  a 
discretionary  power  existing  for  a 
substituted  testamentary  trustee, 
and  not  for  a  testamentary  trustee 
who  has  died  before  completing  his 
work  and  judicial  accounting.  In 
this  particular  executors,  adminis- 
trators, testamentary  trustees,  and 
substituted  trustees  must  all  be 
treated  alike.  If  the  law  is  to  ap- 
proximate a  science  it  must  be  uni- 
form in  similar  cases. 

Re  Barker,  186  App.  Div.  317, 
325,  174  N.  Y.  Supp.  235,  has  re- 
cently passed  upon  this  very  point 
After  giving  the  authorities  it  is 
stated :  "There  has,  however,  grown 
up  in  this  state  the  judicial  rule 
that,  when  a  trustee  ceases  the  per- 
formance of  his  duties  as  such,  prior 
to  complete  administration  of  the 
trust  estate,  he  is,  in  the  discretion 
of  the  court,  entitled  to  reasonable 
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bompensation  for  the  services  per- 
formed." 

We  do  not  consider  Re  Todd,  64 
App.  Div,  485,  72  N.  Y.  Supp.  277. 
Linsly  v.  Bogert,  87  Hun,  137,  88  N. 
Y.  Supp.  975,  and  Olcott  v.  Baldwin, 
190  N.  Y.  99,  82  N.  E.  748,  as  au- 
thorities to  the  contrary  of  the 
proposition  we  are  here  stating. 
The  question  of  the  surrogate's  au- 
thority to  allow  less  than  the  statu- 
tory compensation  was  not  up  for 
decision.  The  fact  that  the  statu- 
tory ullowance  in  these  and  other 
eases  was  given  is  not  the  same  as 
holding  that  the  surrogate  had  no 
authority  to  allow  a  less  amount  in 
a  proper  case. 

In  this  matter  before  us  we  do  not 
«ay  that  it  would  have  been  im- 
proper for  the  surrogate  to  have 
allowed  in  his  discretion  all  that  has 
been  given  by  the  appellate  division. 


The  facts  are  not  before  us,  and  we 
could  not  pass  upon  them  if  they 
were.  We  do  hold,  however,  that  as 
to  the  compensation  to  the  estate 
of  Alpheus  C.  Dwight  the  surrogate 
had  a  discretion  to  be  reasonably 
exercised,  in  view  of  all  the  circum- 
stances and  the  services  rendered  by 
the  said  Dwight,  and  that  having 
fixed  the  amount  within  the  statu- 
tory limits  he  did  not  err  as  a 
matter  of  law. 

The  order  of  the  Appellate  Divi- 
sion should  therefore  be  reversed, 
and  the  decree  of  the  surrogate  af- 
firmed, with  costs  to  the  appellant 
hi  this  court  and  in  the  Appellate 
Division. 

Chase,  Collin,  and  Caddebaek,  JJ., 
concur. 

Hiseock,  Gh.  J.,  and  Hogah  and 
McLaaghlin,  JJ.,  dissent. 


ANNOTATION. 

•  • 

Deadi  of  trustee,  ezecutof >  adtnintttrator,  or  guardian  as  affecting  right  lo 

compensation. 


Although  commissions,  as  a  matter 
of  right,  do  not  accrue  until  account- 
ing, the  courts  have  adopted  the  judi- 
cial rule  that  although  an  executor, 
administrator,  or  trustee  may  have 
died  prior  to  a  complete  administra- 
tion of  the  trust  estate,  his  estate  is, 
in  the  discretion  of  the  court,  entitled 
to  reasonable  compensation  for  the 
services  performed. 

Maryland.  —  Bentley  v.  Shreve 
(1849)  2  Md.  Ch.  215;  McPherson  v. 
Israel  (1832)  5  Gill.  &  J.  60;  Widener 
V.  Fay  (1878)  51  Md.  273;  Crothers 
V.  Crothers  (1914)  123  Md.  603,  91 
Atl.  691. 

New  York.-^RE  Bushe  (reported 
herewith,  ante,  1590) ;  Linsly  v.  Bo- 
gert (1895)  87  Hun,  137,  33  N,  Y.  Supp. 
975;  Re  Todd  (1901)  64  App.  Div.  485, 
72  N.  Y.  Supp.  277;  Re  Whipple  (1908) 
81  App.  Div.  689,  81  N.  Y.  Supp.  393; 
Re  Wilcox  (1908)  125  App.  Div.  152, 
109  N.  Y.  Supp.  564,  reversed  on  other 
grounds  in  (1909)  194  N.  Y.  288,  87 
N.  E.  497;  Whitehead  v.  Draper 
(1909)  182  App.  Div.  799,  117  N.  Y. 
Supp.  539;  Re  Barker  (1919)  186  App. 


Div.  325,  174  N.  Y.  Supp.  235;  Palmer 
V-  Dunham  (1889)  53  Hun,  637,  3  Silv. 
Sup.  Ct.  159,  6  N.  Y.  Supp.  262,  af- 
firmed in  (1890)  125  N.  Y.  68,  25  N. 
E.  1081;  Re  Newland  (1894)  7  Misc. 
728,  28  N.  Y.  Supp.  496;  Re  Fisk 
(1904)  45  Misc.  298,  92  N.  Y.  Supp. 
394;  Re  McCormick  (1905)  46  Misc. 
386,  94  N.  Y.  Supp.  1071;  Re  Silli- 
man  (1900)  67  Misc.  27,  124  N.  Y. 
Supp.  622 ;  Pflug's  Estate,  N.  Y.  L.  J. 
May  25,  1915;  Re  Naylor  (1917)  164 
N.  Y.  Supp.  462. 

North  Carolina. — Scroggs  v.  Steven- 
son (1888)  100  N.  C.  354,  5  S.  E,  111. 

Ohio.— Bates  v.  Creed  (1913)  15 
Ohio  C.  C.  N.  S.  433,  2  Ohio  App.  59. 

Oregon. — ^Young  v.  Hughes  (1901) 
39  Or.  586,  65  Pac.  987,  66  Pac.  272. 

Pennsylvania. — Sweatman's  Estate 
(1909)  223  Pa.  552,  72  Atl.  895; 
Lloyd's  Estate  (1900)  23  Pa.  Co.  Ct. 
267. 

South  Carolina. — ^Griffin  v.  Bonham 
(1856)    80   S.   C.   Eq.    (9  Rich.)    71. 

The  court  will  allow  a  reasonable 
i^ommission  to  the  estate  of  a  deceased 
trustee  for  the  benefit  of  creditors, 
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who  died  before  completing  his  trust. 
Bentley  v.  Shreve  (1849)  2  Md.  Ch. 
215. 

So,  also,  in  the  case  of  a  trustee  to 
whom  property  has  been  conveyed  to 
secure  a  debt  to  a  third  person,  it  is 
proper  to  allow  a  reasonable  compen- 
sation to  the  estate  of  a  deceased  trus- 
tee who  dies  before  the  completion 
of  the  trust.  Widener  v.  Fay  (1878) 
51  Md.  273. 

In  Young  v.  Hughes  (1901)  39  Or. 
586,  65  Pac.  987,  66  Pac.  272,  where  a 
trustee  who  had  received  the  proceeds 
of  the  sale  of  the  property  of  a  cor- 
poration to  distribute  to  the  share- 
holders, and  who  was  to  have  a 
specified  sum  for  his  entire  services, 
did  not  live  fully  to  discharge  the 
trust,  it  was  held  that  his  estate  was 
entitled  to  such  a  proportion  of  the 
sum  promised  him  as  his  disburse- 
ments bore  to  the  sum  required  to  be 
paid  to  the  stockholders. 

The  rule  that,  in  the  case  of  a  con- 
tinuing trust,  the  trustee  cannot 
diminish  the  fund  which  is  to  create 
the  income  during  the  life  of  the  trust, 
does  not  preclude  the  allowance  of  a 
commission  on  the  corpus  of  the  estate 
to  the  representatives  of  a  trustee  who 
had  died  before  the  termination  of  the 
trust.  Lloyd's  Estate  (1900)  23  Fa. 
Co.  Ct  267. 

The  discretion  to  be  exercised  by 
the  surrogate  in  fixing  the  compensa- 
tion, when  any  at  all  is  allowed,  of 
executors,  or  administrators,  upon 
their  death,  follows  the  standard  of 
the  percentage  upon  receipts  and  dis- 
bursements fixed  by  the  statute  as  al- 
lowable upon  accounting.  Re  Mc- 
Cormick  (1905)  46  Misc.  386,  94  N.  Y. 
Supp.  1071. 

Where  one  of  two  joint  executors 
dies,  the  commission  allowed  uj>on  the 
passing  of  an  account  by  the  surviv- 
ing executor  may  be  apportioned  be- 
tween him  and  the  estate  of  the  de- 
ceased executor.  Crothers  v.  Crothers 
(1914)  123  Md.  603,  91  Atl.  691. 

In  Scroggs  v.  Stevenson  (1888)  100 
N.  C.  364,  5  S.  E.  Ill,  where  in  con- 
sequence of  the  death  of  the  original 
executor  an  administrator  d.  b.  n.  was 
appointed,  it  was  held  that  where  an 
estate  passes  through  several  hands. 


whatever  sum  is  allowed  by  way  of 
commissions,  within  the  limit  fixed  by 
the  statute,  should  be  apportioned 
among  the  representatives  according 
to  their  respective  merits  and  services 
rendered. 

Although  a  statute  fixes  the  min- 
imum percentage  which  may  be  al- 
lowed as  compensation  to  the 
administrator  of  a  decedent's  estate, 
the  court  has  the  power,  where,  the 
administrator  dies  before  eompleti(»i 
of  the  administration  and  there  is  a 
further  administrator*  to  be  paid  for 
services,  to  allow  such  compensation, 
though  less  than  the  statutory  min- 
imum, as  the  services  performed  ac- 
tually merit.  McPherson  v.  Israel 
(1832)  6  Gill  ft  J.  (Md.)  60. 

See  also,  to  the  same  effect.  Re  Bax- 
ley  (1877)  47  Md.  555,  a  case  involvr 
ing  the  right  of  an  administrator 
pendente  lite  to  commission. 


Basis  of  aUowaaoe. 

Although  the  compensation  of  tes- 
tamentary trustees  is  given  for  the 
care  and  management  of  the  estate, 
and  not  for  the  simple  act  of  receiving 
and  paying  out,  full  conunissions  are 
not  deemed  to  be  earned  until  the 
trustee  has  both  received  and  paid  out 
the  sum  upon  which  the  commission 
is  to  be  computed;  hence  the  estate 
of  a  deceased  trustee  is  properly 
awarded  one  half  of  the  commission 
allowed  by  law  to  trustees  for  receiv- 
ing and  paying  out  money.  Palmer  ▼. 
Dunham  (1889)  53  Hun,  637,  S  Silv. 
Sup.  Gt.  159,  6  N.  Y.  Supp.  262,  affirmed 
on  another  point  in  (1890)  125  N.  Y. 
68,  25  N.  E.  1081;  Linsly  v.  Bogert 
(1895)  87  Hun,  137,  33  N.  Y.  Supp. 
975;  Pflug's  Estate,  N.  Y,  L.  J.  May  25, 
1915. 

The  estate  of  a  deceased  executor 
may  be  awarded  compensation  on  the 
same  basis,  and,  in  addition,  commis- 
sions should  be  computed  on  the  cash 
amount  paid  out  during  the  life  of  the 
deceased  executor.  Re  McCormick 
(1905)  46  Misc.  386,  94  N.  Y.  Supp. 
1071. 

The  transfer 'of  the  property  to  a 
new  trustee,  which  was  rendered  nec- 
essary by  the  death  of  the  prior  trus- 
tee, is  such  a  payment  as  to  entitle  the 
deceased  trustee's  estate  to  commis- 
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sions  on  account  of  such  payment. 
Palmer  v.  Dunham  (1889)  68  Hun, 
€87,  8  Silv.  Sup.  a.  169,  6  N.  Y.  Supp. 
262;  Re  Todd  (1901)  64  App.  Div.  486, 
72  N.  Y.  Supp.  277;  Re  Fisk  (1904) 
46  Misc.  298,  92  N.  Y.  Supp.  894; 
Whitehead  v.  Draper  (1909)  182  App. 
Div.  799,  117  N.  Y.  Supp.  689;  Re  Siiii- 
man  (1910)  67  Misc.  27,  124  N.  Y. 
Supp.  622;  Re  Naylor  (1917)  164  N. 
Y.  Supp.  462;  PflufiTs  Estate  (N.  Y.) 
supra. ' 

The  reason  for  this  is  that  the  prop- 
erty passes  by  operation  of  law  to  the 
new  trustee  upon  his  due  appoint- 
ment. Re  Silliman  (1910)  67  Misc. 
27,  124  N.  Y.  Supp.  622. 

So,  also,  the  administrator  of  a  de- 
ceased executor,  upon  accounting  to 
his  decedent's  coexecutor,  is  not  en- 
titled»  on  behalf  of  his  decedent,  to 
commissions  on  the  amount  turned 
over  to  the  coexecutor,  such  money 
not  being  paid  out  in  the  course  of 
his  decedent's  administration,  but  as 
a  debt  due  by  his  decedent.  Griffin  v. 
Bonham  (1866)  80  S.  C.  Eq.  (9  Rich.) 
71. 

In  Re  Wilcox  (1908)  126  App.  Div. 
162,  109  N.  Y.  Supp.  664,  reversed  on 
another  point  in  (1909)  194  N.  Y.  288, 
87  N.  E.  497,  where  a  life  beneficiary 
entitled  to  the  income  of  a  trust  fund 
was  appointed  trustee  and  died  with 
the  fund  in  her  possession,  it  was  held 
that  as  the  commission,  though  al- 
lowed in  name  for  receiving  and  pay- 
ing out  the  fund,  is  really  for  its  care 
and  management,  and  as  the  benefi- 
ciary was  properly  made  trustee  and 
performed  the  service  of  caring  for 
the  fund,  and  her  executor  would 
have  to  distribute  and  pay  it  over  'to 
the  parties  entitled  thereto,  her  estate 
was  entitled  to  the  full  commission  for 
receiving  and  paying  out  the  fund. 

The  allowance  to  be  made  for  serv- 
ices of  a  testamentary  trustee  who  has 
died  prior  to  a  complete  administra- 
tion of  the  trust  estate  cannot  law- 
fully exceed  on^half  commissions 
upon  the  value  of  the  property.  Re 
Barker  (1919)  186  App.  Div.  817,  174 
N.  Y.  Supp.  280. 

A  trustee  appointed  by  the  supreme 
court  to  execute  a  testamentary  trust, 
who  by  statute  is  "entitled  to  such 


compensation  for  his  services  as  the 
court  appointing  him  shall  determine, 
which  shall  in  no  case  exceed  that 
now  allowed  by  law  to  executors  and 
administrators,"  and  who  died  before 
the  trust  was  fully  executed,  is  prop- 
erly allowed  conunissions  of  half  the 
statutory  rates,  not  only  upon  the  mon- 
eyn  which  came  into  his  hands  orig- 
inally, but  also  upon  the  moneys  which 
he  received  in  the  course  of  his  ad- 
ministration in  the  liquidation  of  se- 
curities which  he  originally  received, 
and  which,  as  principal  of  the  fund,  he 
was  bound  to  reinvest.  Whitehead  v. 
Draper  (1909)  182  App.  Div.  799,  117 
N.  Y.  Supp.  639. 

In  Re  Newland  (1894)  7  Misc.  728, 
28  N.  Y.  Supp.  496,  where  two  exec- 
utors had  acted  together  in  adminis- 
tering the  estate,  during  a  period  of 
sixteen  months,  during  which  time 
they  had  collected,  paid  out,  and  dis- 
tributed a  considerable  portion  of  the 
estate,  and  the  size  of  the  estate  was 
such  that  each  would,  under  the  stat- 
ute, have  been  entitled  to  a  full  com- 
mission upon  final  settlement,  it  was 
held  by  the  surrogate  that  the  exec- 
utor of  the  estate  of  the  deceased 
coexecutor  was  entitled  to  full  com- 
pensation for  commissions  allowed  by 
law  upon  all  the  property  of  the  estate 
actually  received,  paid  out,  and  dis- 
tributed to  legatees  and  others,  by 
both  of  the  executors  up  to  the  time 
of  the  death  of  said  coexecutor,  and 
also  to  one  half  the  commissions  al- 
lowed by  law  upon  all  the  property  of 
the  estate  held  by  both  executors  and 
remaining  undistributed  at  the  time  of 
his  death. 

Under  a  statute  fixing  compensation 
on  the  basis  of  money  received  and 
paid  out,  the  estate  of  a  deceased  ex- 
ecutor may  be  allowed  commissions 
only  upon  such  sums  as  were  received 
and  paid  out  during  the  lifetime  of 
such  executor.  Re  Whipple  (1908)  81 
App.  Div.  589,  81  N.  Y.  Supp.  898. 

Pa3rments  directed  to  be  made  by  a 
decree  signed  and  entered  after  the 
death  of  an  executor  will  not  justify 
the  allowance  to  the  estate  of  a  de- 
ceased executor  who  died  after  a  de- 
termination by  the  surrogate  of  the 
questions  presented  on  the  accounting 
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but  before  the  decree  was  signed,  of 
commissions  for  making  such  pay- 
ments. Re  Ziegler  (1916)  218  N.  Y. 
544,  113  N.  E.  550,  affirming  (1915) 
168  App.  Div.  735,  154,  N.  Y.  Supp. 
652,  which  reversed  (1914)  85  Misc. 
673,  148  N.  Y.  Supp.  1055. 

The  representatives  of  a  deceased 
executor  are  not  entitled  to  commis- 
sions for  paying  out  where  the  exec- 
utor died  before  any  payment  was 
actually  made  by  him.  Re  Naylor 
(1917)   164  N.  Y.  Supp.  462. 

In  Bates  v.  Creed  (1915)  15  Ohio 
C.  C.  N.  S.  433,  2  Ohio  App.  59,  it 
is  held  that  as  in  contemplation  of 
law  the  commissions  fixed  by  statute 
(General  Code,  §  10,837)  for  executors 
and  administrators  are  to  be  received 
by  them  in  full  compensation  for  all 
their  ordinary  services,  when,  by  rea- 
son of  the  death  of  the  original  exec- 
utor, it  becomes  necessary  to  have 
an  administrator  de  bonis  non  suc- 
ceed him,  it  is  not  intended  that 
the  cost  of  administration  should 
thereby  be  increased,  but  the  statutory 


commissions  should  be  equitably  ap- 
portioned between  or  divided  among 
the  successive  executors  and  admin- 
istrators in  proportion  to  the  value 
of  the  services  rendered  by  them  re- 
spectively in  such  administration;  and 
that  the  ordinary  rule  is  that  where 
there  are  two  such  successive  officers,, 
the  funds  allowable  for  compensation 
shall  be  equally  divided  unless  the 
work  performed  is  unequal,  and  the 
one  claiming  more  than  such  equal 
proportion  must  show  the  reason  for 
such  allowance. 

Wliere  testator  has  flsed  tbe  aaioiuit  of 
eompeaiMitioflu 

Where  a  testator  directs  that  each 
of  his  executors  shall  receive  a  cer- 
tain sum  'in  lieo  of  all  commissions" 
and  one  of  them  dies  before  the  settle- 
ment of  the  estate  is  completed,  hifr 
estate  is  entitled  to  such  sum  in  full, 
the  testator  having,  by  determining 
the  sum  that  he  should  receive,  as- 
sumed the  risk  of  his  executor's  illness 
or  death.  Sweatman's  Estate  (1909) 
223  Pa.  552,  72  Atl.  895.         £.  S.  O. 


JEPTHA  CROUCH  et  al.,  Doing  Business  under  the  Style  and  Firm  Name 

of  J.  Crouch  &  Son,  Appts.» 

v. 

ROBERT  H.  PARKER  et  al. 

Indiana  Supreme  Court  ^^  December  17,  1919* 

<_  ijad.  — ,  125  N.  E.  4580 

Principal  and  surety  —  extension  of  time  of  warranty  —  release  of  surety. 

1.  The  extension  of  time  of  the  warranty  of  a  stallion  and  its  final 
release  in  consideration  of  surrender  of  a  portion  of  the  note  given  for 
the  purchase  price  without  consent  of  the  surety  will  release  an  uncom- 
pensated  surety  who  signed  the  note  upon  faith  of  the  warranty. 

[See  note  on  this  qtiestion  beginning  on  page  1605.] 

Appeal  —  error  in  overruling  demur- 
rer —  effect  of  instructions. 

2.  Error  in  overruling  a  demurrer  to 
a  paragraph  of  an  answer  is  not  avail- 
able if  the  court  instructed  the  jury 
that  in  their  deliberations,  they  should 
consider  only  other  paragraphs  of  the 
answer. 

[See  2  R.  C.  L.  244.] 

Contract  —  sale  and  warranty  as  one. 

3.  A  contract  of  sale  and  a  warranty 


of  the  chattel  sold,  executed  at  the 
same  time,  constitute  one  contract. 
[See  24  R.  C.  L.  153.] 

Principal  and  49urety  —  discharging 
surety  —  varying  terms  of  contract. 

4.  Sureties  are  not  to  be  made  liable 
beyond  their  contract,  and  any  agree- 
ment with  the  creditor  which  varies 
essentially  the  terms  of  the  contract, 
without  the  assent  of  the  surety,  will 
discharge  him  from  responsibility. 

[See  21  R.  C.  L.  1004.] 


CROUCH  V.  PARKER.  1699 

(—  Ind.  — ,  lis  N,  E.  kSZ.) 

Appeal    —    overruling    demurrer    to  a  cross  eomplaint  presents  no  rever- 

croes  complaint  —  ^ilure  to  secure  sible  error,  if  no  judgment  was  ren- 

judgment.  dered  in  favor  of  the  cross  complaint. 

5.  The  overruling  of  a  demurrer  to  [See  2  R.  C.  L.  244.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Johnson 
County  (Wickens,  Special  J.)  in  their  favor  in  part  only  in  an  action 
brought  to  recover  Uie  amount  alleged  to  be  due  on  a  promissory  note. 
Affi^rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.    De    Witt    C.    Wilson    and         Unless'  the  surety  or*  her  principal 


White  &  Owens,  for  appellants: 

The  remedy  of  the  parties  is  not  a 
release  from  payment  of  purchase 
money,  but  an  action  in  damages  for 
actual  loss  caused  by  plaintiffs  not 
complying  with  the  contract  of  war- 
ranty. 

Crouch  V.  Fahl,  63  Ind.  App.  257, 113 
N.  E.  1009;  Nave  v.  Powell,  52  Ind. 
App. '496,  96  N.  E.  395;  Walters  v. 
Akers,  31  Ky.  L.  Rep.  259,  101  S.  W. 
1179;  Oltmanns  Bros.  v.  Poland,  — 
Tex.  Civ.  App.  — ,  142  S.  W.  653. 

A  plea  of  failure  of  consideration 
can  be  made  only  by  a  party  to  the 
contract. 

Lasher  v.  Williamson,  55  N.  Y.  619; 
Gillespie  v.  Torrance,  25  N.  Y.  306,  82 
Am.  Dec.  355;  Cunningham  v.  Potter's 
Sons,  23  Ky.  L.  Rep.  847,  64  S.  W.  493. 

The  contract  of  warranty  was  not 
executed  by  appellee,  and  she  is  not 
a  party  thereto ;  hence,  has  no  right  to 
assert  any  defense  based  on  it,  or  re- 
sulting from  its  breach. 

Gillespie  v.  Torrance,  25  N.  Y.  306, 
82  Am.  Dec.  355;  Newton  v.  Lee,  139 
N.  Y.  332,  34  N.  E.  905;  Kinzie  v.  Rie- 
ly,  100  Va.  709,  42  S.  E.  872;  Elliott  v. 
Brady,  192  N.  Y.  221,  18  L.R.A.(N.S.) 
600,  127  Am.  St.  Rep.  898,  85  N.  E.  69 ; 
Stockton  Sav.  &  L.  Soc.  v.  Giddings,  96 
Cal.  84,  21  LJI.A.  406,  81  Am.  St.  Rep. 
181,  30  Pac.  1016. 

Appellee  Hannah  Parker  cannot,  as 
surety  on  said  note,  avail  herself  of  a 
defense  for  breach  of  warranty  given 
by  plaintiffs  to  her  principal,  which 
the  principal  has  surrendered  and 
which  he  is  estopped  to  assert. 

McCabe  v.  Raney,  32  Ind.  309;  Van 
Kirk  V.  Adler,  111  Ala.  104,  20  So.  336 ; 
Hiner  v.  Newton,  30  Wis.  640;  Brown 
V.  Wright,  23  Ky.  396, 18  Am.  Dec.  190; 
Boone  County  v.  Jones,  54  Iowa,  699, 
37  Am.  Rep.  229,  2  N.  W.  987,  7  N.  W. 
155;  Griswold  v.  Hazard,  28  Fed.  597; 
Patterson's  Appeal,  48  Pa.  342;  Young 
v.  Perry,  187  Ala.  122,  52  L.R. A.  (N.S.) 
1146,  65  So.  817. 


show  that  they  have  complied  with  the 
contract  themselves,  they  nor  either  of 
them  can  recover  thereon. 

Armstrong  v.  Rockwood,  53  Ind. 
506;  Walker  v.  Sawyer,  34  Ind.  App. 
239,  70  N.  E.  540;  Home  Ins.  Co.  v. 
Gagen,  38  Ind.  App.  680,  76  N.  E.  927. 

Messrs.  William  Feathemgill  and 
Ivory  J.  Drybread,  for  appellee : 

The  memoranda  attached  to  the  de- 
murrers of  plaintiffs  to  the  second^ 
third,  and  fourth  paragraphs  of  the 
separate  answer  of  Hannah  Parker  are 
so  indefinite,  uncertain,  and  ambigu- 
ous that  no  specific  objection  to  the 
sufficiency  of  either  of  said  para- 
graphs of  answer  or  cross  complaint 
was  pointed  out  to  the  trial  court 
thereby,  and  for  that  reason  no  avail- 
able error  can  be  predicated  upon  the 
action  of  the  trial  court  in  overruling 
said  demurrers. 

State  -ex  rel.  Devening  v.  Bartholo- 
mew, 176  Ind.  182,  95  N.  E.  417,  Ann. 
Cas.  1914B,  91;  Stiles  v.  Hasler,  56  Ind. 
App.  88,  104  N.  E.  878;  Gillisspie  v. 
Darroch,  57  Ind.  App.  482,  107  N.  E. 
475;  Quality  Clothes  Shop  v.  Keeney, 
57  Ind.  App.  500,  106  N.  E.  541 ;  Hede- 
kin  Land  &  Improv.  Co.  v.  Campbell, 
184  Ind.  643,  112  N.  E.  97;  Gary  & 
Interurban  R.  Co.  v.  Gunn,  184  Ind. 
306,  111  N.  E.  183. 

No  available  error  can  be  predicated 
upon  the  action  of  the  trial  court  in 
overruling  appellants'  motion  for  a 
new  trial. 

Prescott  V.  Haughey,  152  Ind.  517, 
51  N.  E.  1051,  53  N.  E.  766;  Crouch 
V.  Shantz,  62  Ind.  App.  476,  113  N.  E. 
13;  Kendel  v.  Judah,  63  Ind.  291. 

No  judgment  was  rendered  against 
the  appellants,  Crouch  &  Son,  on  the 
cross  complaint  of  appellee,  and  for 
this  reason  the  fourth  assignment  of 
error,  based  on  the  overruling  of  the 
demurrer  to  the  third  paragraph  of  her 
cross  complaint,  presents  no  available 
error. 

Winnemucca  Water  &  Light  Co.  v. 
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Model  Gas  Engine  Works,  179  Ind.  542, 
101  N.  E.  1007;  Royse  v.  Turnbaugli, 
117  Ind.  689,  20  N.  E.  485. 

The  surety  on  a  promissory  note  giv- 
en  for  the  purchase  price  of  a  war- 
ranted article  may  plead  as  a  defense 
thereto  a  breach  of  the  warrant,  al- 
though the  principal  does  not  avail 
himself  of  this  remedy. 

Springfield  Engine  <k  Thresher  Co.  v. 
Pailc,  8  Ind.  App.  178,  29  N.  E.  444. 

The  notes,  executed  by  Robert  H. 
Parker  as  principal,  and  the  appellee 
as  surety,  as  evidence  of  the  purchase 
price  of  the  stallion  and  the  written 
guaranty  thereon  executed  by  plain- 
tiffs  and  accepted  by  Robert  H.  Par- 
ker, with  the  full  knowledge  of  the 
appellee,  constitute  the  sale  contract 
of  the  horse  and  are  as  much  one  con- 
tract as  if  all  of  the  writings  had  been 
embodied  in  one  instrument. 

Hickman  v.  Rayl,  55  Ind.  551 ;  Wood 
V.  Ridgeviiie  College,  114  Ind.  820,  16 
N.  E.  619;  Woodward  v.  Mathews,  15 
Ind.  339;  Allen  v.  Nofsinger,  18  Ind. 
494;  McDonald  v.  Huestis,  1  Ind.  App. 
275,  27  N.  E.  509 ;  Rosenthal  v.  Rambo, 
165  Ind.  584,  8  L.R.A.(N.S.)  678,  76 
N.  E.  404. 

Any  material  alteration  of  the  sale 
contract  without  the  surety's  consent 
will  release  the  surety. 

Judah  V.  Zimmerman,  22  Ind.  888; 
Campbell  v.  Gates,  17  Ind.  126 ;  Sprigg 
V.  Bank  of  Mt.  Pleasant,  14  Pet.  419, 
10  L.  ed.  419;  Bailey  v.  Boyd,  75  Ind. 
125;  Weir  Plow  Co.  v.  Walmsley,  110 
Ind.  242,  11  N.  E.  232. 

When  a  surety  has  been  once  dis- 
charged his  liability  cannot  be  re- 
newed without  his  consent. 

Leggett  V.  Humphreys,  21  How.  66, 
16  L.  ed.  50. 

The  promise  to  pay  the  notes  was 
based  upon  the  corresponding  prom- 
ises of  the  appellants  to  make  good  the 
horse  as  a  satisfactory  breeder. 

Rosenthal  v.  Rambo,  supra. 

When  appellants  failed  to  furnish  a 
horse  of  equal  value  in  exchange,  and 
thus  comply  with  their  said  agreement, 
there  was  a  total  failure  of  consider- 
ation between  appellants  and  appellee. 

Campbell  v.  Gates,  17  Ind.  126; 
Swope  V.  Forney,  17  Ind.  385;  Arm- 
strong V.  Cook,  30  Ind.  22;  Jeffries  v. 
Lamb,  73  Ind.  202;  Trentman  v. 
Fletcher,  100  Ind.  105. 

Plaintiffs  refused  to  comply  with 
their  part  of  the  guaranty,  and  no  for- 
mal delivery  of  the  horse  to  them  at 
La  Fayette,  Indiana,  was  necessary  to 
complete  the  breach  of  contract. 


Blair  v.  Hamilton,  48  Ind.  32 ;  House 
v.  Alexander,  105  Ind.  109, 55  Am.  Rep. 
189,  4  N.  E.  891 ;  88  Cyc.  131,  note  1 ; 
Ohio  Thresher  &  Engine  Co.  v.  Hensei, 
9  Ind.  App.  328,  86  N.  E.  716. 

WilkHighby,  J.,  delivered  the  opin- 
ion of  the  court : 

On  December  29,  1908,  Crouch  ft 
Son,  appellants,  sold  and  delivered 
to  Robert  H.  Parker,  also  named  as 
appellant,  a  certain  stallion  at  the 
agreed  price  of  $1,950;  for  which 
sum  the  said  Robert  H.  Parker  and 
his  mother,  Hanna  Parker,  appellee, 
executed  their  three  several  promis- 
sory notes  each  calling  for  $650  and 
interest.  As  a  part  of  the  contract 
of  sale,  and  contemporaneously  with 
the  execution  and  delivery  of  said 
notes,  the  said  Crouch  &  Son,  here- 
inafter designated  as  appellants, 
executed  and  delivered  to  said  Rob- 
ert H.  Parker  their  writtoi  con- 
tract, by  which  they  warrantcMi  said 
stallion  to  be  a  '^satisfactory  sure 
breeder,''  and  agreed  that,  if  said 
horse  should  not  be  as  warranted, 
they  would,  on  or  before  April  1, 
1910,  take  him  back,  if  delivered  to 
them  at  La  Fayette,  Indiana,  and 
give  in  exchange  another  stallion  of 
equal  value  and  of  the  same  breed. 

The  horse  did  not  prove  to  be  as 
warranted,  and  appellants  VTere  so 
notified  prior  to  April  1,  1910, 
whereupon  appellants,  without  the 
knowledge  or  consent  of  appellee, 
extended  said  warranty  for  a  period 
of  one  year,  at  the  expiration  of 
which  time,  and  on  April  13,  1911, 
appellants  entered  into  a  new  agree- 
ment with  Robert  H.  Parker,  by  the 
terms  of  which  appellants  surren- 
dered to  said  Parker  the  note  due 
April  1, 1910,  on  which  there  was  a 
bsdance  due  in  the  sum  of  $324.34, 
and  said  Robert  H.  Parker  released 
said  appellants  from  all  liability  on 
said  warranty.  Thereafter  the  last 
of  the  three  $650  notes  became  due, 
was  unpaid,  and  this  action  whs  be- 
gun by  appellants  against  Robert  H. 
Parker  and  appellee  to  collect  said 
note.  Appellee  filed  four  affirmative 
paragraphs  of  answer  designated 
as  the  second,  third,  fourth,  and 
fifth  paragraphs ;  also,  a  cross  com- 
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plaint  against  appellants.  Separate 
demurrers  for  want  of  facts  were 
filed  to  these  answers  and  to  the 
cross  complaints,  which  demurrers 
were  overruled,  except  the  demurrer 
to  the  fifth  paragraph  of  answer, 
which  was  sustained.  Appellants' 
reply  in  denial  to  the  several  para- 
graphs of  answer,  and  their  answer 
in  denial  to  the  cross  complaint, 
closed  the  issues,  and  the  cause  was 
submitted  to  a  jury,  resulting  in  a 
verdict  and  judgment  against  Rob- 
ert H.  Parker  for  the  full  amount 
of  the  note,  and  a  verdict  in  favor  of 
appellee.  Appellants'  motion  for  a 
new 'trial  was  overruled.  The  er- 
rors relied  on  for  reversal  are:  (1) 
The  rulings  of  the  court  on  the  de- 
murrers to  the  three  affirmative 
paragraphs  of  answer  and  the  rul- 
ing of  the  court  on  the  demurrer  to 
the  third  paragraph  of  the  cross 
complaint  of  appellee;  and  (2)  the 
overruling  of  the  motion  for  a  new 
trial. 

The  court  having  specially  in- 
structed the  jury  that  in  their  de- 
liberations they  should  consider  only 

A  e«i-«rror  ^^^  third  and  fourth 
iifov^mitnv       paragraphs  -of   ap- 


Jf  r«Vt^^on*.!'   Pellee's        answer, 

there  is  no  avail- 
able error  in  the  action  of  the  court 
in  overruling  appellants'  demurrer 
to  the  second  paragraph  of  answer. 
Life  Assur.  Co.  v.  Haughton,  31  Ind. 
App.  626,  628,  67  N.  E.  950. 

The  third  and  fourth  paragraphs 
of  answer  each  aver  that  the  note 
sued  on  and  the  warranty  given  by 
appellants  were  contemporaneously 
executed  and  delivered;  that  the 
execution  and  delivery  of  the  war- 
ranty was  a  consideration  for  ap- 
pellee's execution  of  the  note  as 
surety;  that  the  stallion  was  not  as 
warranted;  and  that  the  extension 
of  the  warranty  was  without  her 
knowledge  and  consent,  as  was  the 
new  agreement  of  April  13,  1911. 
The  only  objection  to  these  para- 
graphs of  answer  which  appellants 
specified  in  their  memorandum  to 
the  demurrers  thereto  is  that  ap- 
pellee "had  not  executed  the  war- 
ranty, was  not  a  party  to  it,  and 
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therefore  has  no  right  to  base  a  de- 
fense thereon."  The  question  thus 
presented  for  our  consideration  is 
whether  or  not  the  changes  in  the 
original  contract,  which  changes 
were  made  by  agreement  between 
the  principal  on  the  note  and  the 
appellants,  without  the  knowledge 
of  appellee,  discharged  appellee  as 
surety.  Appellants  concede  that,  if 
appellee  had  been  a  party  named  in 
the  warranty,  the  extension  and  sur- 
render of  that  instrument  without 
her  consent  would  have  released  her 
from  liability  on  the  note ;  but  they 
contend  that,  inasmuch  as  her  name 
does  not  appear  in  the  warranty,  she 
is  not  released. 

A  contract  of  sale  and  the  war- 
ranty of  the  chattel  ^    *     *      , 

v\  J      y     TaV^      Contract— Bale 

sold,  executed  at  the    and    w«rr«nty 

same  time,  consti-  **  *"*"' 
tute  one  contract.  La  Grange  v. 
Coyle,  50  Ind.  App.  140,  98  N.  E.  75 ; 
McCarty  v.  Williams,  58  Ind.  App. 
440,  108  N.  E.  370;  Shordan  v. 
Kyler,  87  Ind.  38,  41. 

In  Allen  v.  Nofsinger,  13  Ind. 
494,  it  is  held  that  a  promissory 
note,  and  the  contract  in  writing  out 
of  which  it  arises,  if  both  are  ex- 
ecuted at  the  same  time,  constitute 
but  one  agreement. 

In  Cunningham  v.  Gwinn,  4 
Blackf .  342,  it  is  held  that,  if  a  title 
bond  be  executed  in  such  case  bear- 
ing the  same  date  with  the  note, 
they  constitute  one  contract,  and  the 
note  is  subject  to  the  same  defense 
as  if  it  showed,  on  its  face,  the  con- 
sideration for  which  it  was  given. 

In  Wood  v.  Ridgeville  College,  114 
Ind.  320,  16  N.  E.  619,  it  is  held 
that  when,  at  the  time  a  promissory 
note  was  executed  to  a  college  for  a 
scholarship  therein,  a  certificate  of 
scholarship  was  issued  to  the  maker, 
to  which  was  appended  an  agree- 
ment that  the  note  was  to  be  re- 
turned if  $10,000  worth  of  scholar- 
ships were  not  sold  within  a  given 
time,  the  note  and  the  agreement 
constitute  one  contract. 

In  Woodward  v.  Mathews,  15 
Ind.  339,  it  is  held  that  a  written 
contemporaneous  agreement  show- 
ing the  consideration  and  conditions 
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upon  which  a  promissory  note  was 
given,  may,  in  a  suit  upon  the  note, 
be  given  in  evidence  as  part  of  the 
same  contract. 

In  McDonald  v.  Huestis,  1  Ind. 
App.  275,  27  N.  E.  509,  it  is  held 
that  an  agreement  in  writing,  exe- 
cuted at  the  same  time  a  promis- 
sory note  is  executed,  with  reference 
thereto,  becomes  a  part  of  the  con- 
tract, and  it  and  the  note  must  be 
construed  together  in  ascertaining 
the  liability  of  the  maker  of  such 
note  and  his  surety. 

In  Rosenthal  v.  Rambo,  165  Ind. 
584,  3  L.R.A.(N.S.)  678,  76  N.  E. 
404,  the  court,  in  construing  a  con- 
tract similar  to  the  one  at  bar,  said 
the  promise  to  pay  the  notes  was 
based  on  the  corresponding  promise 
of  Crouch  &  Son  to  make  good  the 
horse  as  a  satisfactory  breeder,  and 
the  duty  to  pay,  in  whole  or  in  part, 
remained  inchoate  during  the  breed- 
ing test,  and  until  performance  or 
default  by  the  sellers.  So  blended 
were  the  transactions  that  no  as- 
signment of  the  notes,  which  carried 
upon  their  face  notice  of  probable 
or  possible  defenses,  could  separate 
these  equities  from  the  terms  of  the 
contract. 

The  case  of  Hickman  v.  Rayl,  55 
Ind.  552,  was  an  action  founded  on 
a  promissory  note,  and  an  answer  to 
the  complaint  alleges  that  the  note 
was  executed  by  the  defendant 
Silas  Hickman  as  principal,  and  by 
the  defendant  George  W.  Hickman 
as  surety  for  the  said  Silas,  in  con- 
sideration of  the  rent  of  a  farm 
owned  by  the  plaintiff,  which  he 
rented  to  the  defendant  Silas  Hick- 
man by  articles  of  agreement  made 
between  the  said  plaintiff  and  said 
Silas,  on  the  same  day  the  note  was 
executed,  and  as  a  part  of  the  same 
agreement,  by  which  articles  the 
plaintiff,  in  consideration  of  the  ob- 
ligation of  the  defendant  Silas, 
thereinafter  named,  agreed  to  rent 
to  the  said  Silas  the  farm  then 
owned  by  the  plaintiff ;  that  the  note 
was  given  for  the  rent  of  the  place. 
It  is  further  alleged  in  the  answer 
that  plaintiff   never  delivered   the 


premises  to  the  said  Silas  Hickman 
as  provided  for  in  the  contract. 

The  court  in  that  case  says  the 
making  of  the  note  sued  on  and  the 
execution  of  the  agreement  set  up  in 
the  answer  were  simultaneous  acts, 
done  by  the  same  parties,  about  the 
same  subject-matter;  the  note  and 
the  agreement,  therefore,  belong  to 
the  same  transaction,  and,  taken  to- 
gether, constitute  but  one  contract, 
as  much  as  if  they  were  written  on 
the  same  piece  of  paper. 

In  the  case  of  Zimmerman  v. 
Judah,  13  Ind.  286,  which  was  a  suit 
by  the  appellee  against  the  appellant 
on  a  promissory  note,  it  appears  by 
the  answer  of  defendant,  appellant, 
that,  at  the  same  time  that  the  note 
sued  on  was  executed,  Judah  and 
Brown  entered  into  a  contract  by 
which  Brown  was  to  erect  for  Judi^ 
a  certain  building,  to  be  whoUy  com- 
pleted ready  for  occupancy  by  the 
1st  day  of  November,  1856.  The 
agreement  fixes  the  amount  to  be 
paid,  the  time  of  pajonent,  etc.  The 
last  clause  of  the  agreement  is  as 
follows : 

''  (5)  As  to  the  balance,  2,000  dol- 
lars, it  is  agreed  as  follows:  Said 
Judah  herewith  advances  to  said 
Brown,  as  and  for  a  loan  on  a  note 
payable  one  day  after  date,  the  said 
sum  of  2,000  dollars,  which  note 
shall  be  satisfied  by  the  completion 
of  said  building  as  in  this  contract 
is  provided;  and  which  note,  also, 
shall  not  become  or  be  payable  so 
long  as  said  Brown  shall  progress 
with  the  preparation  of  materials, 
and  with  the  erection  of  said  build- 
ing, so  as  to  warrant  the  said  su- 
perintendent in  the  reasonable  ex- 
pectation of  the  progress  and  com- 
pletion of  the  work,  as  is  herein- 
before provided."  Dated  October 
13,  1865,  which  is  the  same  date  as 
the  note,  and  signed  by  Brown, 
Zimmerman,  and  Judah. 

The  answer  further  shows  that  on 
the  5th  day  of  June,  1856,  the  fol- 
lowing further  agreement  was 
made  without  the  knowledge  or  con- 
sent of  Zimmerman,  by  whicdi  said 
Brown  and  one  Stokes  should,  by 
the  1st  day  of  November,  1866,  put 
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an  additional  story  on  the  building 
then  under  contract  between  Brown 
and  Judah,  for  the  further  consid- 
eration of  $1,700,  to  be  paid  on  the 
completion  thereof. 

It  was  held  that  the  second  con- 
tract was  such  an  alteration  of  the 
original  agreement  that  it  dis- 
charged Zimmerman,  the  surety. 

Miller  v.  Stewart,  9  Wheat.  680, 
6  L.  ed.  189,  holds  that  the  contract 
of  the  surety  is  to  be  strictly  con- 
strued, and  is  not  to  be  extended  be- 
yond the  scope  of  its  terms. 

Under  the  facts  shown  by  the  un- 
disputed evidence  in  the  .instant 
case,  the  note  sued  upon  and  the 
written  guaranty  of  appellant  con- 
stitute the  sale  contract  of  the  horse, 
and  are  as  much  one  contract  as  if 
all  of  the  writings  had  been  em- 
bodied in  one  instrument. 

In  Judah  v.  Zimmerman,  22  Ind. 
388,  it  is  held  that  any  material  al- 
teration of  a  contract,  without  the 
consent  of  the  surety,  will  discharge 
him.  The  liability  of  a  surety  can- 
not be  extended  beyond  the  terms  of 
his  contract.  To  the  extent,  and  in 
the  manner,  and  under  the  circum- 
stances, pointed  out  in  his  obliga- 
tion, he  is  bound,  and  no  further.  It 
is  not  sufficient  that  he  may  sustain 
no  injury  by  a  change,  or  that  it 
may  even  be  for  his  benefit.  He  has 
a  right  to  stand  upon  the  very 
terms  of  his  contract;  and  if  he 
does  not  assent  to  any  variation  of 
it,  and  a  variation  is  made,  it  is 
fatal.  Chitty,  Contr.  529 ;  Miller  v. 
Stewart,  9  Wheat.  680,  6  L.  ed.  189. 

In  Campbell  v.  Gates,  17  Ind.  126, 
the  court  says,  ordinarily  a  surety  is 
liable  to  the  creditor  in  the  same 
manner,  and  to  the  same  extent,  as 
the  principal  debtor;  but  as  an  ex- 
ception to  this  rule  the  surety  is  al- 
lowed to  set  up  in  defense  any  mat- 
ter which  ought,  in  equity,  to  go  to 
his  personal  exoneration.  If  the 
contract  of  suretyship  is,  as  be- 
tween the  creditor  and  the  surety, 
subject  to  a  condition,  the  surety  is 
discharged  if  the  condition  be  not 
performed.  Burge,  Suretyship,  pp. 
115,  116.  Indeed,  we  perceive  no 
valid  reason  why  the  engagement  of 
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the  surety,  who,  as  such,  executes  a 
written  contract,  may-  not  be  f ound- 
^  upon  a  consideration  variant 
from  that  which  induces  its  execu- 
tion by  his  principal.  And  if,  as  in 
the  case  at  bar,  such  consideration 
be  a  condition  subsequent,  to  be  per- 
formed by  the  creditor,  his  failure 
to  perform  it  would  evidently  oper- 
ate as  a  fraud  upon  the  surety,  and, 
upon  that  ground,  release  him  from 
all  liability  upon  his  engagement.  2 
Am.  Lead.  Gas.  p.  262;  Pidcock  v. 
Bishop,  3  Barn.  &  G.  605,  107  Eng. 
Reprint,  857,  5  Dowl.  &  R.  505,  3 
L.  J.  K.  B.  109, 27  Revised  Rep.  430. 
And  it  is  plainly  competent  for  the 
surety  to  set  up  and  prove  such  fail- 
ure of  consideration,  because  it  has 
been  often  adjudged  that  such  de- 
fense is  not  in  conflict  with  the  legal 
effect  of  the  contract. 

It   is   a   sound   and    well-settled 
principle  of  law  that  sureties  are 
not  to  be  made  liable  beyond  their 
contract,    and    any 
agreement  with  the  rri!I*i?5?i  *"* 

Credltor,     which   Va-    cliararInK  Nnrety 

ries  essentially  the  orcoiSSct?""' 
terms  of  the  con- 
tract, without  the  assent  of  the 
surety,  will  discharge  him  from  re- 
sponsibility. Sprigg  V.  Bank  of 
Mt.  Pleasant,  14  Pet.  201,  10  L.  ed. 
419. 

In  Bailey  v.  Boyd,  75  Ind.  125,  ft 
is  held  that  if  a  creditor  holding  a 
composition  bond,  by  an  agreement 
with  the  debtor,  for  a  valuable  con- 
sideration, without  the  knowledge 
or  consent  of  the  surety,  materially 
change  the  terms  of  the  contract  of 
indebtedness,  he  thereby  releases 
the  surety. 

In  the  Weir  Plow  Co.  v.  Walmsley, 
110  Ind.  242, 11  N.  E.  232,  the  court 
holds  a  surety  is  not  bound  beyond 
the  terms  of  his  contract,  reason- 
ably interpreted.  In  that  case,  on 
page  246  of  110  Ind.,  the  court 
says :  "  ^Nothing,'  says  Judge  Story, 
*can  be  clearer,  both  upon  principle 
and  authority,  than  the  doctrine  that 
the  liability  of  a  surety  is  not  to  be 
extended,  by  implication,  beyond  the 
terms  of  his  contract.    To  the  ex- 
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tent,  and  in  the  manner,  and  under 
the  circumstances,  pointed  out  in  his 
obligation,  he  is  bound,  and  no  f  ur« 
ther.  It  is  not  sufficient  that  he 
may  sustain  no  injury  by  a  change 
in  the  contract,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right 
to  stand  upon  the  very  terms  of  his 
contract;  and  if  he  does  not  assent 
to  any  variation  of  it,  and  a  varia- 
tion is  made,  it  is  fatal/  Miller  v. 
Stewart,  9  Wheat.  680,  6  L.  ed.  189. 
Such  has  always  been  the  doctrine 
of  this  court.  Judah  v.  Zimmerman, 

22  Ind.  388 ;  Markland,  Min.  &  Mfg. 
Co.  V.  Kimmel,  87  Ind.  560 ;  Lafay- 
ette V.  James,  92  Ind.  240,  47  Am. 
Rep.  140;  Weed  Sewing  Mach.  Co. 
V.  Winchel,  107  Ind.  260,  7  N.  E. 
881." 

A  surety  is  "a  favored  debtor." 
The  slightest  fraud  on  the  part  of 
the  creditor  touching  the  contract 
annuls  it.  Any  alteration  after  it 
is  made,  though  beneficial  to  the 
surety,  has  the  same  effect.  His 
contract,  exactly  as  made,  is  the 
measure  of  his  liability.  Magee  v. 
Manhattan  L.  Ins.  Co.  92  U.  S.  93, 

23  L.  ed.  699. 

In  Jeffries  v.  Lamb,  73  Ind.  202, 
the  court  holds,  where  the  payee  of 
a  note  induces  another  to  become 
surety  thereon,  by  agreeing  that  he 
would  deliver  to  the  maker  a  previ- 
ous note  and  chattel  mortgage  for 
cancelation,  so  that  such  surety 
might  indemnify  himself  by  obtain- 
ing a  first  mortgage  on  the  property 
mortgaged,  a  failure  and  refusal  to 
comply  with  such  agreement  con- 
stitute a  failure  of  consideration  as 
between  such  payee  and  surety. 

In  Trentman  v.  Fletcher,  100  Ind. 
105,  the  court  says,  on  page  109, 
where  a  surety  signs  a  note,  in  con- 
sideration of  an  agreement  with  the 
payee  that  the  latter  should  do 
something  in  the  future,  if  the 
agreement  is  sufficiently  certain  and 
of  such  a  character  that  the  surety 
has  a  right  to  rely  on  its  perform- 
ance, and  such  agreement  is  not  a 
contradiction  of  the  note,  or  some 
of  its  terms,  we  perceive  no  reason 


why  a  failure  on  the  part  of  tiie 
payee  to  perform  should  not  be  held 
a  failure  of  the  consideration  as  be- 
tween the  payee  and  surety. 

In  judging  of  the  character  of 
sufficiency  of  the  defense  of  the  ap- 
pellee, there  should  be  taken  as  a 
guide  the  rule,  which  is  perhaps 
without  an  exception,  that  sureties 
not  for  hire  are  never  held  responsi- 
ble beyond  the  clear  and  absolute 
terms  and  meaning  of  their  under- 
takings. Presumptions  of  equities 
are  never  allowed  to  enlarge  or  in 
any  degree  to  change  their  legal  ob- 
ligations. This  rule  is  thus  forcibly 
put  by  Chancellor  Kent  in  Com- 
mentaries, vol.  3,  p.  124,  where  he 
says:  "When  the  contract  of  a 
guarantor  or  surety  is  duly  ascer- 
tained and  understood  by  a  fair  and 
liberal  construction  of  the  instru- 
ment, the  principle  is  well  settled 
that  the  case  must  be  brought 
strictly  within  the  terms  of  the 
guaranty,  and  the  liability  of  the 
surety  cannot  be  extended  by  impli- 
cation." Leggett  V.  Humphreys,  21 
How.  66,  16  L.  ed.  50. 

The  case  at  bar  was  a  suit  by  the 
payees  of  the  note  against  the  mak- 
ers. No  equities  of  third  parties 
have  intervened.  The  contract  of 
the  appellee  was  one  of  surety  for 
the  purchase  price  of  the  horse. 
She  was  induced  to  enter  into  the 
contract  of  suretyship  by  the  war- 
ranty of  the  appellants,  which  was 
read  to  her  by  appellants'  agent  be- 
fore she  signed  the  note  sued  on. 
The  maturities  of  the  notes  were  so 
arranged  that  the  breeding  test 
could  be  completed  before  any  note 
became  due.  At  or  about  the  time 
the  first  note  became  due,  the  orig- 
inal contract  was,  without  the 
knowledge  or  consent  of  appellee, 
changed,  in  this,  that  on  April  1, 

1910,  the  warranty  was  extended 
for  one  year,  and  that  on  April  18, 

1911,  the  note  due  April  10,  1910, 
on  which  there  was  at  that  time  an 
unpaid  balance  of  ^24.34,  was  can- 
celed by  appellants  Crouch  & 
Crouch,    and   appellants  were   re- 
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leased  from  all  liability  on  the  war- 
ranty. 

Any  agreement  or  dealing  be- 
tween the  creditor  and  principal 
which  materially  varies  the  terms  of 
the  contract  by  which  the  surety  is 
to  be  bound,  without  the  consent  of 
the  surety,  will  release  the  surety 
from  his  obligation.  Bailey  v.  Boyd, 
75  Ind.  125;  Weed  Sewing  Mach. 
Co.  V.  Winchel,  107  Ind.  260,  7  N. 
E.  881 ;  Post  V.  Losey,  111  Ind.  74, 
60  Am.  Rep.  677,  12  N.  E.  121 ; 
Weir  Plow  Co.  v.  Walmsley,  110 
Ind.  242,  11  N.  E.  232;  Glenn 
County  V.  Jones,  146  Cal.  518,  80 
Pac.  695,  2  Ann.  Cas.  764. 

The  court  did  not  err  in  over- 
-^jitenftioA  of  ruling  the  de- 
ruTF^JTeMe  murrcrs  to  the  third 
of  surety.  and    fourth    para- 

graphs of  answer. 

No  judgment  was  rendered 
against  appellants  on  the  cross  com- 
plaint of  appellee.  Therefore  the 
overruling  of  the  demurrer  to  thej 
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third  paragraph  thereof  presents  no 
available         error. 
Winnemucca  Water  nuZZ^lS^nmT 
&     Light     Co.    V.  i^^j;?:?;,. 
Model   Gas   Engine  f»iiwre  to  fteewe 
Works,     179     Ind.  '«*«"-*• 
542,  544,  101  N.  E.  1007 ;  Royse  v. 
Turnbaugh,  117  Ind.  539,  20  N.  E. 
485. 

The  appellants  claim  that  instruc- 
tion No.  2  required  the  plaintiff  to 
prove  the  execution  of  the  note  in 
suit ;  that  instruction  No.  3  does  not 
correctly  state  the  material  aver- 
ments of  each  of  the  third  and 
fourth  paragraphs  of  answer;  and 
that  instruction  No.  3  embodies  a 
wrong  conception  of  the  law. 

These  instructions  are  not  sub- 
ject to  the  infirmities  claimed  by  ap- 
pellants. The  instructions,  taken  as 
a  whole,  state  the  law  of  the  case 
correctly,  and  the  verdict  is  sus- 
tained by  sufficient  evidence. 

No  error  appearing  in  the  record, 
the  judgment  is  affirmed. 


ANNOTATION. 


Release  of  payee  frcmi  warranty  constitatiiig  a  part  of  the  considtf^tioii  for  m 

note  at  releasing  a  surety. 


An  extensive  search  has  failed  to 
disclose  any  case  other  than  the  re- 
ported case  (Crouch  v.  Parker,  ante, 
1598)  passing  upon  the  question 
therein  involved  as  to  whether  the 
release  of  the  payee  of  a  note  from  a 
warranty,  thus  making  the  principal's 
obligation  absolute,  releases  a  surety 
on  the  note.  It  is  a  general  principle 
of  the  law  of  suretyship  that  the  sure- 
ty is  released  by  any  material  change 
in  the  contract  between  the  principal 
and  the  creditor.     In  fact,  the  rule 


seems  to  be  laid  down  in  some  cases 
that  any  change  in  the  contract  re- 
leases the  surety.  2i  R.  C.  L.  pp.  1004 
et  seq.  The  change  made  in  the  con- 
tract involved  in  the  reported  case 
seems  to  satisfy  the  requirements  of 
the  rule  that  the  change  must  be  mate- 
rial, for  thereafter  an  obligation  of 
the  principal  debtor  against  which  he 
might  have  defended  by  showing  a 
breach  of  the  warranty  was  rendered 
an  absolute  one  not  open  to  such  de- 
fense. W.  A.  E. 
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MARY  A.  PHILLIPS 

V. 

FARMERS'  MUTUAL  FIRE  INSURANCE  COMPANY  of  Kalamazoo 

County,  PlfF.  in  Err. 

Miichigan  Supreme  Court -^  Deoemher  22,  1910. 

(—  Mich.  — ,  175  N.  W.  144.) 

Insurance  ^~  change  of  title  —  deed  to  broker. 

1.  The  execution  and  delivery  by  a  property  owner  of  a  warranty  deed 
of  it  to  a  broker  to  facilitate  the  transfer  of  title  to  a  purchaser  should 
one  be  found  is  not  a  change  of  title  within  the  provision  of  a  fire  insur- 
ance policy  avoiding  the  policy  if  the  title  to  the  property  should  be  in 
any  way  changed. 

[See  note  an  this  question  beginning  on  page  1608.] 


Deed  —  delivery  —  placing  in  hands 
of  broker. 

2.  No  delivery  of  the  deed  occurred 
sufficient  to  effect  a  change  in  tine  title 
to  the  property  by  placing  a  warranty 
deed  in  the  hands  of  a  broker  who  is 
named  as  grantee  merely  to  aid  him 
in  transferring  title  to  a  purchaser 
should  one  be  found. 


Appeal  —  raising  question  waived  be- 
low. 

3.  A  party  who  in  arguing  a  motion 
for  directed  verdict  concedes  that 
there  is  no  disputed  question  of  fact 
for  the  jury  cannot  insist  on  appeal 
that  there  were  que8tion^  of  fact  which 
should  have  been  submitted  to  the 
jury. 


Error  to  the  Circuit  Court  for  Kalanmzoo  County   (Weimer,  J.)  to 
review  a  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  fire  insurance  policy.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

the  risk  hereon  shall  cease  and  ter- 
minate and  the  policy  be  null  and 
void.'  The  by-laws  were  a  part  of 
the  policy,  and  by-law  11  repeated 
the  above  condition.  On  November 
22,  1916,  the  plaintiff  executed  and 
delivered  to  one  Stephen  Chilson,  a 
Michigan  warranty  deed  of  tiie 
property  in  question,  the  warranty 
being  subject  to  a  mortgage,  and 
took  a  promissory  note  from  him  for 
$2,500.  The  deed  was  not  placed  on 
record.  This  deed  was  absolute  on 
its  face.  The  evidence  in  the  record 
consists  of  a  detail  of  the  circum- 
stances under  which  it  was  given.^ 
It  also  appears  that  the  plaintiff 
had  theretofore  entered  into  a  land 
contract  with  one  Lanning  for  the 
sale  of  the  property  to  him.  This 
contract  was  also  assigned  by  her 
to  Chilson.  It  is  the  claim  of  the 
defendant  that  the  execution  and  de- 
livery of  the  deed  to  Chilson  was 
such  a  change  of  title,  within  the 


Mr.  E.  M.  Irish  for  plaintiff  in  error. 
Mr.  Charles  L.  Dibble  for  defendant 
in  error. 

Sharpe,  J.,  delivered  the  opinion 
of  the  court : 

The  following  statement  of  facts 
is  taken  from  the  brief  of  counsel 
for  appellant: 

'The  defendant  is  a  mutual  fire 
insurance  company.  On  the  17th 
day  of  January,  1916,  the  plaintiff 
took  out  a  policy  on  some  buildings 
in  the  amount  of  $2,500.  On  the  2d 
of  February,  1917,  the  buildings 
were  burned.  The  loss  was  total. 
Defendant  refused  to  pay  the  loss 
on  the  ground  that  plaintiff  had  vio- 
lated the  conditions  of  the  policy  by 
a  change  of  the  title  without  consent 
of  the  company. 

"The  conditions  of  the  policy  con- 
tained this  clause:  If  the  title  to 
said  property  shall  be  in  any  way 
changed,  or  a  failure  of  the  assured 
to  show  ownership  or  interest,   .   .   . 
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language  of  the  policy  and  by-law, 
as  rendered  the  policy  void,  and  that 
a  verdict  should  have  been  directed 
in  its  favor.  This  claim  is  denied 
by  the  plaintiff,  who  claims  the  deed 
was  executed  and  delivered  under 
such  circumstances  as  show  that  the 
parties  did  not  intend  it  to  operate 
as  a  conveyance.  Plaintiff  also 
claims  that,  if  defendant's  conten- 
tion stated  above  should  be  sus- 
tained, it  then  devolved  on  defend- 
ant to  show  that  it  had  been  injured 
by  such  breach,  under  §  9481,  Comp. 
Laws  1916,  which  reads  as  follows : 

"(9481)  Section  1.  No  poUcy  of 
fire  insurance  shall  hereafter  be  de- 
clared void  by  the  insurer  for  the 
breach  of  any  condition  of  the  policy 
if  the  insurer  has  not  been  injured 
by  sueh  breach,  or  where  a  loss  has 
not  occurred  during  such  breach, 
and  by  reason  of  such  breach  of  con- 
dition." 

To  this  defendant  replies  that  this 
statute  was  repealed  by  Act  No.  256, 
Public  Acts  1917. 

At  the  close  of  the  proofs,  both 
parties  moved  for  a  directed  verdict. 
It  seems  to  have  been  conceded  that 
there  was  no  disputed  question  of 
fact  to  submit  to  the  jury  except  the 
question  of  plaintiff's  damages.  This 
question  the  court  submitted,  in- 
structing the  jury  that  there  was  no 
change  of  title  such  as  would  affect 
the  policy.  The  defendant  after- 
wards, and  before  judgment  was 
entered  on  the  verdict,  moved  for  a 
judgment  for  defendant  non  ob- 
stante veredicto,  the  right  to  do  so 
having  apparently  been  reserved 
under  the  provisions  of  Act  No.  217, 
Public  Acts  1915.  In  denying  the 
motion,  the  trial  judge  said : 

"If  the  court  is  to  determine  the 
intent  with  which  the  deed  was 
executed  and  delivered,  then  it 
would  seem  possible  to  reach  but  one 
result.  In  my  opinion,  under  the 
undisputed  testimony,  it  was  clearly 
not  the  intention  of  either  the  plain- 
tiff or  Chilson  to  vest  the  latter  with 
any  right,  title,  or  interest  in  or  to 
the  property  or  any  ownership  of 
the  same.  Certainly  Mrs.  Phillips 
had  no  thought  of  relinquishing 
proprietorship  over  the  property  to 
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Chilson.  She  was  dealing  with  him 
as  a  real  estate  broker.  He  was  act- 
ing as  her  agent  in  the  transaction 
for  the  purpose  of  finding  a  pur- 
chaser, and  that  alone.  She  may 
have  been,  and  probably  was,  im- 
properly induced  to  execute  and  de- 
liver a  writing  in  such  form  that  in 
the  hands  of  an  unscrupulous  agent 
it  might  have  caused  her  serious 
embarrassment,  but  that  could  in 
no  way  affect  her  intention  in  the 
matter.  Whatever  suspicion  may 
have  been  aroused  afterwards  re- 
garding Chilson's  conduct  as  shown 
by  the  bill  in  chancery^  the  record 
in  this  case  fails  to  disclose  that  he 
entertained  any  other  or  different 
intention  in  the  transaction  than 
she.  Everything  in  the  testimony 
of  plaintiff,  Chilson,  and  the  attor- 
ney, Goembel,  who  drafted  the  deed, 
shows  beyond  doubt  that  it  was  the 
contemplation  of  the  parties  that 
Chilson  was  to  act  as  the  agent  of 
plaintiff  in  handling,  looking  after, 
and  negotiating  a  sale  of  her  prop- 
erty. 

"It  is  my  conclusion,  therefore, 
that  the  execution  and  delivery  of 
the  writing,  in  form  of  warranty 
deed,  under  the  particular  circum- 
stances shown,  did  not  constitute  a 
transfer  of  the  title  within  the 
meaning  of  the  policy." 

Counsel  for  defendant  relies  on 
the  case  of  Western  Massachusetts 
Ins.  Co.  V.  Riker,  10  Mich.  279,  and 
kindred  cases,  in  which  it  is  held 
that  a  deed  absolute  on  its  face, 
though  given  as  a  security,  avoids 
the  policy.  It  also  holds  that  a  con- 
veyance intended  to  create  a  secret 
trust  in  the  grantee  for  the  use  of 
the  grantor  creates  a  change  of  title 
within  the  language  of  the  policy. 

The  distinction  between  the  Riker 
Case  and  the  one  at  bar  lies  in  the 
fact  tiiat,  as  found  by  the  trial 
judge,  there  was  no  present  inten- 
tion on  the  part  of  the  parties  to 
pass  any  title  to  Chilson.  While  it 
was  in  his  power,  in  fraud  of  his 
duly  to  plaintiff  and  her  rights,  to 
have  conveyed  this  property  inde- 
pendent of  his  agreement  with  her 
that  it  should  only  be  done  if  he 
secured  a  purchaser  thereof,  such 
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power  on  his  part,  not  havinfir  been 
exercised,  should  not  be  held  to  have 
i...*m.«*_  created  such  an  in- 

1-haiftve  Of  title-    terest  m  the  prop- 

deed  to  broker.       ^^^     -^     j^-^^    ^     ^^ 

any  way  changed  the  title  thereto. 
The  arrangement  was  in  effect  the 
same  as  though  plaintiff  had  given 
Chilson  a  power  of  attorney  to  con- 
vey the  property  for  her  when  a 
purchaser  was  secured. 

We  are  also  of  the  opinion  that 
the  trial  judge  might  well  have 
found  that  there  was  no  such  de- 
livery of  the  deed  from  plaintiff  to 
Chilson  as  would  pass  title  to  him. 
The  plaintiff  testified  that  at  the 
time  the  deed  was  prepared  she  said 
to  Mr.  Goembel,  the  attorney  who 
drew  it,  "I  am  giving  Mr.  Chilson  a 
deed  of  this  property  so  he  can  sell 
it  for  me."  Mr.  Goembel  testified 
that  at  that  time  the  plaintiff  said 
to  him,  "Well,  Mr.  Chilson  is  going 
to  sell  this  property."  'Chilson  testi- 
fied: "The  deed  was  simply  held 
by  me.    The  deed  wasn't  mine." 

As  was  said  by  Mr.  Justice  Os- 
trander  in  Pollock  v.  McCarty,  198 
Mich.  66, 164  N.  W.  391 :  "The  test 
is  whether  it  can  be  said  that  de- 
livery of  the  deed  was  such  as  to 
convey  a  present  interest  in  the 
land." 


Many  Michigan  cases  are  cited  by 
him  in  its  support,  to  which  ref- 
erence is  here  made.  Applying  this 
test,  in  view  of  the  finding  of  the 
trial  judge,  in  which  we  concur,  that 
"it  was  clearly  not  the  intention  of 
either  the  plaintiff  or  Chilson  to  vest 
the  latter  with  any  right,  title,  or 
interest  in  or  to  the  property  or  any 
ownership  of  the  same," — ^it  must  be 
held  that  there  was  h^^h—i^h*^-.^^- 

_       _    _,  _    Ijeea— ♦lellTery- 

nO  such  delivery  of  maeinff  i»  huBdii 

the  deed  to  Chilson  *•'  *'•''•'• 

as  conveyed  "a  present  interest  in 

the  land." 

"The  whole  object  of  a  delivery  is 
to  indicate  an  intent  upon  the  part 
of  the  grantor  to  give  effect  to  the 
instrument."  Thatcher  v.  St.  An- 
drew's Church,  87  Mich.  264,  269. 

Counsel  for  defendant  now  insists 
that  the  intent  with  which  the  deed 
was  executed  and  delivered  should 
have  been  submitted  to  the  jury.    In 

view  of  the  conces-  *»«••!  »i.i.ir 
sion  made  by  him  at  ««e»tioa  watted 
the  time  the  motions  "•''•'^• 
to  direct  were  argued,  we  think  he 
is  foreclosed  from  raising  this  ques- 
tion. 

The  conclusion  reached  renders  it 
unnecessary  to  pass  upon  the  effect 
of  the  repealing  statute. 

The  judgment  will  stand  affirmed. 


ANNOTATION. 

irance:  provision  against  changie  in  interest,  title,  or  possession  as  affected 
by  a  deed  or  other  insinnient  which  was  merely  colorable  or  has  not 
been  delivered. 


As  indicated  in  the  title  this  anno- 
tation is  confined  to  cases  where  there 
was  no  real  intention  to  pass  the  title 
or  affect  any  interest  in  the  property. 
It  does  not  include  cases  of  delivery 
of  deeds  in  escrow. 

The  object  of  the  provision  of  a  pol- 
icy avoiding  it  in  case  of  change  of 
title,  interest,  or  possession  is  that  the 
insured  shall  have  no  greater  motive 
to  destroy  the  property,  or  less  in- 
terest in  guarding  it,  and  it  is  held 
that  such  provision  is  not^  violated  by 
the  execution  of  an  instrument  which 
was  not  intended  to  affect  the  title. 

California. — Mackintosh  v.  Agricul- 


tural F.  Ins.  Co.  (1907)  150  Cal.  440, 
119  Am.  St.  Rep.  234,  89  Pac.  102. 

Connecticut. — ^Wiley  v.  London  &  L. 
F.  Ins.  Co.  (1914)  89  Conn.  35,  66  AtL 
678. 

Illinois. — ^Westchester  F.  Ins.  (3o.  v. 
Jennings  (1897)  70  111.  App.  539. 

Iowa. — Cone  v.  Century  F.  Ins.  Co. 
(1908)  139  Iowa,  205,  117  N.  W.  307; 
House  v.  Security  F.  Ins.  Co.  (1909) 
145  Iowa,  462,  121  N.  W.  509. 

Michigan. — Phillips  v.  Farmers* 
MUT.  F.  Ins.  Co.  (reported  herewith) 
ante,  1606;  Hogadone  v.  Grange  Mut. 
F.  Ins.  Co.  (1903)  133  Mich.  339,*  94 
N.  W.  1045. 
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Missouri. — Terminal  Ice  &  Power 
Co.  V.  American  F.  Ins.  Co.  (1917)  196 
Mo.  App.  241,  194  S.  W.  722,  former 
appeal  (1916)  —  Mo.  App.  — ,  187 
S.  W.  564,  reversed  on  other  grounds 
in  (1916)  269  Mo.  410,  190  S.  W.  879. 

New  York. — Forward  v.  Continental 
Ins.  Co.  (1894)  142  N.  Y.  382,  25  L.R.A. 
637,  37  N.  E.  615. 

Pennsylvania. — Bemis  v.  Harbor- 
creek  Mut.  F.  Ins.  Co.  (1900)  14  Pa. 
Super.  Ct.  528. 

Texas. — New  Orleans  Ins.  Co.  v. 
Gordon  (1887)  68  Tex.  144,  3  S.  W. 
718. 

It  will  be  observed  that  in  the  re- 
ported case  (Phillips  v.  Farmers' 
Mux.  F.  Ins.  Co.  ante,  1606)  there  was 
held  to  be  no  change  of  title  which 
avoided  an  insurance  policy  where  the 
insured,  who  wished  to  sell  the  prop- 
erty covered  by  the  policy,  executed 
and  gave  a  warranty  deed  to  a  real 
estate  dealer  and  assigned  a  land  con- 
tract for  the  sale  of  the  property  to 
him,  and  took  his  promissory  note,  it 
appearing  that  the  deed  was  not  re- 
corded and  that  it  was  not  the  inten- 
tion of  the  parties  to  vest  the  agent 
with  any  title  or  interest. 

And  it  has  been  held  that  there  is 
no  violation  of  the  provision  against 
change  in  the  interest,  title,  or  pos- 
session where  the  insured  delivered  a 
deed  of  the  insured  property  to  anoth- 
er in  which  the  name  of  the  grantee 
was  left  blank,  although  another  in- 
strument was  executed  and  attached 
to  the  deed  by  which  the  one  to  whom 
they  were  delivered  was  authorized  to 
fill  in  the  name  of  the  grantee,  which 
he  never  did.  Westchester  F.  Ins.  Co.  v. 
Jennings  (1897)  70  111.  App.  539.  The 
court  said:  "The  deed  from  Jennings 
and  wife  was  a  nullity  and  conveyed 
no  interest  whatever  in  the  property 
insured.  It  lacked  one  of  the  essen- 
tials to  a  valid  grant,  viz.,  a  grantee, 
and  was  therefore  void.  .  .  .  Even 
the  authority  to  Burnham  to  insert  the 
name  of  a  grantee  was  never  exer- 
cised, but  the  deed  when  offered  in 
evidence  was  without  the  name  of 
any  grantee.  It  would  seem  to  re- 
quire no  argument  to  show  that  such 
a  paper  executed  by  Jennings  and 
wife  did  not  devest  the  title  of  Jen- 


nings, nor  deprive  him  of  the  owner- 
ship and  right  of  possession.  Burn- 
ham  had  no  contract  in  relation  to  the 
property  which  could  have  been  en- 
forced in  any  court  either  at  law  or 
in  equity.  There  was,  therefore,  no 
legal  change  of  title  or  interest,  and 
Jennings  could  at  any  time  have  recov- 
ered possession  of  the  property." 

And  in  New  Orleans  Ins.  Co.  v.  Gor- 
don (1887)  68  Tex.  144,  3  S.  W.  718, 
where  the  insured  gave  a  deed  to 
another  for  the  sole  purpose  of  secur- 
ing a  loan  in  an  association  of  which 
the  grantee  was  a  member,  but  no  loan 
was  ever  secured,  there  was  held  to  be 
no  violation  of  the  provision  for  for- 
feiture in  case  of  change  in  interest, 
title,  or  possession. 

And  the  provision  against  change  of 
interest,  title,  or  possession  is  not  vi- 
olated where  the  owner  of  property, 
to  avoid  having  it  attached  for  a  debt, 
executed  a  deed  to  a  friend  and  simul- 
taneously  took  one. from  her,  the  one 
to  the  friend  being  recorded,  but  the 
other  remaining  in  the  possession  of 
the  insured's  attorney,  there  being 
nothing  more  than  a  colorable  or  nom- 
inal transfer,  and  there  being  no  con- 
sideration, or  change  of  possession. 
Wiley  V.  London  &  L.  F.  Ins.  Co. 
(1914)  89  Conn.  85,  66  Atl.  678. 

And  it  has  been  held  that  there  was 
no  change  or  diminution  in  the  in- 
terest, title,  or  possession  where  the 
insured  to  escape  a  possible  lien  on 
the  insurefl  property  made  a  mere  col- 
orable deed  to  another  which  was 
recorded,  but  never  delivered,  and 
which  was  made  subject  to  a  colorable 
mortgage,  which  he  executed  to  a  bank 
without  its  knowledge,  it  appearing 
that  he  also  simultaneously  took  a 
reconveyance  of  the  property.  Cone  v. 
Century  F.  Ins.  Co.  (1908)  139  Iowa, 
205,  117  N.  W.  307. 

And  where  the  insured  to  frighten 
olf  his  creditors  made  a  deed  of  prop- 
erty to  his  wife  and  left  it  for  record- 
ing, but  never  delivered  it  to  the 
grantee,  and  did  not  intend  that  the 
title  should  pass  by  the  transaction, 
it  was  held  that  there  was  no  violation 
of  the  provision  against  a  change  of 
title    or    ownership.      Hogadone    v. 
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Grange  Mut.  F.  Ins.  Co.  (1903)  133 
Mich.  339,  94  N.  W.  1045. 

And  in  Forward  v.  Continental  Ins. 
Co.  (1894)  142  N.  Y.  382,  25  L.R.A. 
637,  37  N.  E.  615,  a  mere  colorable  bill 
of  sale  of  the  insured  personal  prop- 
erty, without  consideration,  and  with- 
out delivery  of  possession  of  the 
property,  although  it  was  recorded, 
was  held  not  to  constitute  a  change  of 
title.  The  court  said:  "When  the 
transfer  or  encumbrance  is  merely 
colorable  or  nominal,  and  not  real  or 
effective,  the  reasons  that  induced  the 
stipulation  do  not  apply.  Was  there 
any  real  sale  or  transfer  of  this  prop- 
erty, within  the  meaning  of  the  policy? 
Nothing  was  done,  except  to  execute 
and  file  a  paper.  There  was  no  inten- 
tion, in  fact,  to  transfer  the  title,  or 
vest  any  beneficial  interest  in  the 
nominal  vendee.  There  was  no  debt 
to  be  enforced,  no  consideration 
passed,  and  the  use  and  possession  re- 
mained unchanged.  The  filing  of  the 
paper  added  nothing  to  its  validity. 
It  was  not  a  mortgage,  nor  intended 
as  security  for  any  debt.  It  was  a 
mere  paper  transfer,  without  consid- 
eration, and  without  delivery  of  pos- 
session ;  and  while  it  had  the  form,  it 
had  none  of  the  legal  elements,  neces- 
sary, even  between  the  parties,  to  con- 
stitute a  valid  contract  of  sale.  In 
legal  effect,  it  was,  I  think,  the  same 
as  an  unexecuted  gift.  The  worst  that 
can  be  said  of  it  is  that  it  was  intend- 
ed to  defraud  creditors;  but,  if  that 
be  true,  still  the  moral  hazard  which 
was  the  basis  of  the  condition  of  the 
policy  would  still  be  absent,  since  the 
plaintiff's  interest  in  the  property  at 
the  time  of  the  insurance  was  in  fact 
the  same  as  before  the  paper  was  exe- 
cuted." 

And  a  bill  of  sale  without  delivery 
does  not  effect  a  change  of  interest. 
Omaha  F.  Ins.  Co.  v.  Thompson  (1897) 
50  Neb.  580,  70  N.  W.  30. 

And  ther^  was  held  to  be  no  change 
of  ownership  within  the  meaning  of 
a  policy  where  a  deed  was  executed  by 
the  insured  as  a  result  of  certain 
negotiations,  but  was  never  delivered. 
Whitney  v.  American  Ins.  Co.  (1900) 
127  CaL  464,  59  Pac.  897. 

And  in  Schaeffer  v.  Anchor  Mut.  F. 


Ins.  Co.  (1900)  113  Iowa,  652,  85  N. 
W.  985,  there  was  held  to  be  no  change 
of  title  within  the  meaning  of  the  pol- 
icy by  reason  of  a  deed  executed  to 
his  wife  by  the  insured  which  was 
never  delivered  before  his  death,  and 
of  which  the  wife  knew  nothing  prior 
to  that  event. 

And  in  Bemis  v.  Harborcreek  Mut. 
F.  Ins.  Co.  (1900)  14  Pa.  Super.  Ct. 
528,  there  was  held  to  have  been  no 
violation  of  a  provision  for  forfeiture 
if  any  change  should  take  place  in 
the  interest  or  title,  where  the  insured, 
for  the  purpose  of  barring  his  wife's 
dower,  together  with  his  wife,  exe- 
cuted a  deed  to  another,  which  was 
recorded,  it  appearing  that  there  was 
no  change  of  possession,  and  no  in- 
tent to  change  the  title,  and  there  hav- 
ing been  a  reconveyance  to  the  in- 
sured. The  court  said:  'The  con- 
veyance by  the  insured  to  Morse 
passed  no  interest  to  the  latter.  All 
of  the  interest,  which  was  absolute 
ownership,  remained  in  the  insured. 
The  property  was  as  much  his  after, 
as  it  was  before,  the  'making  of  the 
deed.  While  a  deed  in  form,  it,  in  sub- 
stance, as  between  the  parties,  differed 
in  nothing  from  a  power  of  attorney 
to  convey  upon  the  request  of  the 
grantor.  The  reconveyance  by  Morse 
to  the  plaintiff  operated  as  a  revoca- 
tion of  the  power.  It  certainly  passed 
no  interest.  There  was,  therefore,  no 
change  of  interest  by  the  transition 
within  a  fair  construction  of  the  lan- 
guage of  the  clause.  It  is  strongly 
urged,  however,  that  there  was  a 
change  of  'title.'  There  undoubtedly 
was  a  recorded  conveyance  by  the  in- 
sured to  Morse.  A  deed  to  an  inno- 
cent purchaser  by  Morse  would  have 
estopped  any  claim  of  title  by  the  in- 
sured. But  the  rights  of  third  parties 
are  not  for  determination  here.  They 
are  governed  by  principles  not  in- 
volved in  this  discussion.  The  grantee 
had  power  to  convey  away  the  title  of 
the  grantor.  This,  if  done  in  viola- 
tion of  the  agreement  proven  in  the 
case,  would  have  be^i  an  act  of  fraud. 
The  position  of  Morse  was,  as  between 
the  original  parties,  simply  that  of  a 
vehicle  for  the  passage  of  title,  should 
it  become  necessary  to  convey.     As 


ANNO.— INSURANCE— CHANGE  OF  TITLE— COLORABLE  DEED.    1611 


between  the  two  parties  he  held  no 
more  title'  than  if  he  had  been  given 
a  deed  signed  and  acknowledged  with 
the  name  of  the  grantee  omitted,  but 
to  be  filled  in  and  delivered  in  accord- 
ance with  the  instructions  of  the 
grantor.  If  it  be  said  that  Morse  had 
power  to  make  a  good  deed  to  a  stran- 
ger, it  may  be  answered  that  the  grant- 
or of  a  power  loses  nothing  of  his 
title  until  the  execution  of  the  power. 
Here,  there  was  no  execution  of  the 
power,  but  a  surrender  of  it  before 
the  loss  covered  by  the  insurance  in 
dispute.  *Title,'  by  the  old  definitions, 
was  said  to  be  the  means  whereby  a 
man  holdeth  land.  It  means,  as  mod- 
em attempts  at  definition  have  shown, 
much  more  than  this.  We  need  here, 
however,  no  technical  definition.  'Ti- 
tle,' in  its  accepted  daily  untechnical 
use,  means  'ownership.'  The  deed 
held  by  Morse  was  not  'title.'  It  was 
evidence  of  title.  It  was  in  form  a 
muniment  of  title.  But  between  the 
original  parties  it  conveyed  no  more 
than  it  was  intended  to  convey,  which 
was  nothing.  Not  one  tittle  of  inter- 
est passed;  not  one  vestige  of  actual 
ownership  vested." 

And  it  has  been  held  that  a  contract 
of  sale  in  the  nature  of  an  option, 
which  was  abandoned,  and  under 
which  title  never  passed,  does  not  con- 
stitute a  breach  of  the  condition 
against  change  of  interest,  title,  or 
possession.     Mackintosh  v.  Agricul- 


tural F.  Ins.  Co.  (1907)  150  CaL  440, 
119  Am.  St.  Rep.  284,  89  Pac.  102; 
House  V.  Security  F.  Ins.  Co.  (1909) 
145  Iowa,  462, 121  N.  W.  509;  Terminal 
Ice  &  P.  Co.  V.  American  F.  Ins.  Co. 
(1917)  196  Mo.  App.  241,  194  S.  W. 
722,  former  appeal  (1916)  —  Mo.  App. 
— ,  187  S.  W.  564,  reversed  on  other 
grounds  in  (1916)  269  Mo.  410,  190 
S.  W.  879. 

But  where  the  insured  and  his  wife 
in  order  to  place  his  real  estate  so 
that  a  judgment  could  not  be  enforced 
against  it  executed  a  warranty  deed 
to  his  son  and  had  it  recorded,  and  it 
appeared  that  the  son  had  had  the 
deed  in  his  possession,  it  was  held  that 
there  was  a  breach  of  the  condition  of 
a  policy  on  the  property  that  it  should 
be  void  if  any  change  should  take 
place  in  the  interest,  title,  or  posses- 
sion, although  the  parties  testified 
that  it  was  not  intended  that  the  trans- 
fer should  be  effective.  Rosenstein  v. 
Traders'  Ins.  Co.  (1903)  79  App.  Div. 
481,  79  N.  Y.  Supp.  736,  subsequent 
appeal  in  (1905)  102  App.  Div.  147, 
92  N.  Y.  Supp.  326.  The  court  dis- 
tinguished the.  case  of  Forward  v. 
Continental  Ins.  Co.  (1894)  142  N.  Y. 
882,  25  L.R.A.  637,  37  N.  E.  615,  su- 
pra,  on  the  ground  that  the  property 
in  that  case  was  personalty,  and  that 
a  change  of  possession  was  necessary 
to  transfer  title  to  such  property. 

J.  T.  W. 


E.  BAGGOT  COMPANY,  Plflf.  in  Err^ 

V. 

INDUSTRIAL  COMMISSION  et  al. 


Illinois  Supreme  Court  ^  JPeeeniber  17,  1919* 
(290  IlL  580,  126  N.  E.  254.) 

Workmen's  compensaticm  —  rapture  of  aorta  as  accideiit. 

1.  Rupture  of  the  aorta  by  increased  blood  pressure  due  to  the  effort 
of  a  workman  in  operating  a  windlass  to  lift  a  heavy  weight,  in  the  regular 
course  of  his  employment,  is  an  accident  within  the  meaning  of  the  Work- 
men's Compensation  Act. 

[See  note  on  this  question  beginning  on  page  1614.] 
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Definition  —  accidental  injury. 

2.  The  words  "accidental  injury/'  as 
used  in  the  Illinois  Workmen's  Com- 
pensation Act,  were  meant  to  include 
every  injury  suffered  in  the  course  of 
employment  for  which  there  was  an 
existini:  right  of  action,  and  to  extend 
the  liability  of  the  employer  to  make 
compensation  to  injuries  for  which  he 
was  not  previously  liable. 

Workmen's  compensation  —  accidental 
injury  -—  wliat  is. 

3.  Any  injury  which  is  traceable  to 


a  definite  time,  place,  and  cause,  and 
which  occurs  in  the  course  of  employ- 
ment, is  accidental  within  the  meaning 
of  the  Workmen's  Compensation  Act. 

—  power  of  court  upon  affirmance  of 
award* 

4.  The  court  cannot,  upon  certiorari 
to  review  the  action  of  the  Industrial 
Commission  in  awarding  compensa- 
tion for  injury  to  an  employee,  order 
execution,  but,  in  case  of  affirmance,  it 
must  remand  the  case  to  the  Commis- 
sion for  further  proceedings. 


Error  to  the  Circuit  Court  for  Cook  County  (Torrison,  J.)  to  review  a 
judgment  affirming  an  award  of  the  Industrial  Commission  in  favor  of 
claimant  in  a  proceeding  by  her  under  the  Workmen's  Compensation  Act 
to  recover  compensation  for  the  death  of  her  decedent.  Reversed  vnth 
directions. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ralph  F.  Potter  and  Ken-     handle  and  Brodie  the  other.     The 


neth  B.  Hawkins  for  plaintiff  in  error. 
Mr.  Philip  Sultan  for  defendants  in 
error. 

Thompson,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  sued  out  by 
the  E.  Baggot  Company  to  review 
a  judgment  of  the  circuit  court  of 
Cook  county,  affirming  an  award  of 
the  Industrial  Commission  in  favor 
of  Mary  C.  Cripps,  administratrix 
of  the  estate  of  Joseph  C.  Cripps, 
deceased;  the  circuit  court  having 
certified  that  the  cause  is  one  proper 
to  be  reviewed  by  this  court. 

Joseph  C.  Cripps,  deceased,  was 
a  plumber  employed  by  plaintiff  in 
error.  On  September  26,  1917,  de- 
ceased, with  Michael  Brodie,  was 
engaged  in  his  regular  work  upon 
a  building  under  construction  where 
plaintiff  in  error  was  the  plumbing 
contractor.  A  part  of  the  work  con- 
sisted of  lifting  pipe  from  the 
ground  to  the  sixth  floor,  where 
these  men  were  working.  The  pipe 
was  lifted  by  a  hand  derrick  of  the 
usual  type,  equipped  with  an  arm 
over  the  end  of  which  passed  a  rope 
attached  to  a  windlass.  At  each  end 
of  the  windlass  was  a  handle,  by 
means  of  which  the  rope  was  rolled 
upon  the  -drum,  lifting  the  pipe  at- 
tached at  the  other  end  of  the  rope. 
The  windlass  was  operated  by  the 
two    men,    deceased    turning    one 


last  load  of  pipe  hauled  up  by  these 
men  weighed  between  250  and  300 
pounds.  After  the  pipe  was  landed 
on  the  sixth  floor,  and  while  Brodie 
was  untying  the  rope,  deceased 
started  to  walk  away  from  the  wind- 
less and  was  seen  to  be  spitting 
blood.  Brodie  asked  him  what  was 
the  matter,  but  deceased  was  unable 
to  talk.  The  latter  then  proceeded 
to  the  construction  office  of  plaintiff 
in  error,  on  the  first  floor  of  the 
building,  where  he  requested  the 
foreman,  Edwin  Schutz,  to  get  a 
doctor.  While  in  the  office  he  had 
two  hemorrhages  and  coughs  up 
blood.  When  deceased  first  came 
into  the  office,  the  foreman  noticed 
that  he  held  over  his  mouth  a 
handkerchief  saturated  with  blood 
and  was  coughing.  Schutz  asked 
deceased  if  he  was  hurt,  to  which 
deceased  made  no  reply  in  words, 
but  shook  his  head  in  the  negative. 
Nothing  unusual  happened  while  the 
work  of  lifting  this  last  load  of  pipe 
was  in  progress.  The  work  was 
heavy,  but  it  was  the  same  kind  of 
work  that  the  two  men  had  been 
doing  for  a  couple  of  days.  The 
hemorrhages  recurred  from  time  to 
time  until  October  8th,  when  de- 
ceased died.  A  post  mortem  exam- 
ination disclosed  a  large  longitudinal 
tear  and  several  smaller  transverse 
tears  in  the  walls  of  the  aorta.  Prior 
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to  September  26th»  deceased  was  a 
strong,  healthy  man  and  had  never 
suffered  from  hemorrhages  or  any 
trouble  with  his  heart  or  lungs. 

Plaintiff  in  error  contends  that 
there  is  no  evidence  to  support  the 
award  of  the  Industrial  Commis- 
sion, for  the  reason  that  there  is  no 
competent  evidence  to  support  a 
finding  that  deceased  sustained  an 
accidental  injury  arising  out  of  and 
'in  the  course  of  his  employment. 
The  word  "accident"  is  not  a  tech- 
nical legal  term  with  a  clearly  de- 
fined meaning,  and  no  legal  defini- 
tion has  ever  been  given  which  has 
been  found  both  exact  and  compre- 
hensive as  applied  to  all  circum- 
stances. Anything  that  happens 
without  design  is  commonly  called 
an  "accident,"  and,  at  least  in  the 
popular  acceptation  of  the  word, 
any  event  which  is  unforeseen  and 
not  expected  by  the  person  to  whom 
it  happens  is  included  in  the  term. 
The  words  "accident"  and  "acciden- 
tal injury,"  as  used  in  the  Work- 
men's Compensation  Act  of  Illinois 
(Laws  1913,  p.  335),  were  meant  to 
Deiinition-  iuclude     every     in- 

a<*oident»i  jury  Suffered  m  the 

*"^""'*-  course    of    employ- 

ment for  which  there  was  an  exist- 
ing right  of  action  at  the  time  the 
act  was  passed;  also  to  extend  the 
liability  of  the  employer  to  make 
compensation  for  injuries  for  which 
he  was  not  previously  liable,  and  to 
limit  such  compensation.  If  an  in- 
jury can  be  traceable  to  a  definite 
time,  place,  and  cause,  and  the  in- 
jury occurs  in  the 
^mp^^aHon-  course  of  the  em- 
r-rJS^^tfim*  I.     ployment,    the    in- 

jury  IS  accidental 
within  the  meaning  of  the  act,  and 
the  obligation  to  provide  and  pay 
compensation  arises.  Matthiessen 
&  H.  Zinc  Co.  V.  Industrial  Bd.  284 
111.  378,  120  N.  E.  249.  Where  a 
workman  died  from  a  pre-existing 
disease  which  was  aggravated  or 
accelerated  under  circumstances 
which  can  be  said  to  have  been  acci- 
dental, his  death  may  be  said  to 
have  resulted  from  accidental  in- 
jury. Peoria  R.  Terminal  Co.  v.  In- 
dustrial Bd.  279  111.  352,  116  N.  E. 


651,  15  N.  C.  C.  A.  632;  Western 
Electric  Co.  v.  Industrial  Commis- 
sion, 285  111.  279,  120  N.  E.  774.  In 
Schroetke  v.  Jackson-Church  Co. 
198  Mich.  616,  L.R.A.1917D,  64,  160 
N.  W.  383,  the  supreme  court  of 
Michigan  reviews  at  length  deci- 
sions on  the  question  of  what  consti- 
tutes an  accident  under  compensa- 
tion acts  similar  to  ours,  and  it  there 
holds  that  where  an  aged  watchman, 
whose  duties  were  to  guard  the 
plant  and  give  alarms  of  fire,  had 
been  afflicted  with  heart  disease, 
and,  on  discovering  a  fire  and  giv- 
ing warning,  and  attempting  to  ex- 
tinguish the  fire,  became  excited  and 
died  from  heart  failure,  his  death 
was  accidental.  In  Gilliland  v.  Ash 
Grove  Lime  &  Portland  Cement  Co. 
104  Kan.  771,  180  Pac.  793,  the  su- 
preme court  of  Kansas  had  under 
consideration  a  case  quite  similar  to 
the  case  at  bar.  There  a  workman's 
employment  required  him  to  break 
rock  in  a  quarry  with  a  16-pound 
sledge  and  load  the  rock  into  a  car. 
At  noon  he  was  in  apparent  good 
health  and  spirits.  In  the  after- 
noon, while  at  his  working  place, 
and  shortly  after  he  had  been  seen 
beating  a  large  rock  with  his  sledge, 
he  suffered  a  pulmonary  hemor- 
rhage, from  which  he  died  before 
medical  aid  could  reach  him.  He 
had  been  working  in  the  quarry  for 
several  months,  and  before  that  had 
worked  for  three  years  in  the  sack- 
ing department  of  a  cement  plant. 
The  court,  after  reviewing  the  au- 
thorities, held  that  the  evidence 
warranted  a  finding  that  the  physi- 
cal structure  of  the  man  gave  way 
under  the  stress  of  his  usual  labor, 
and  that  the  workman  did  not  know, 
or  in  any  event  was  inattentive  to, 
the  limited  power  of  his  blood  ves- 
sels to  resist  blood  pressure  aggra- 
vated by  vigorous  muscular  effort. 
This  breaking  down  of  a  part  of 
this  man's  body  was  held  to  be  an 
accident. 

In  the  instant  case  all  the  charac- 
teristics of  an  accident  were  pres- 
ent. The  occurrence  was  sudden, 
unexpected,  and  undesigned  by  the 
workman.  The  circumstances  were 
clearly  such  that  the  Commission 
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aorta  aa 
acetdent. 


was  justified   in  finding  that  the 

hemorrhage  was 
due  to  blood  pres- 
sure intensified  by 
vigorous  muscular  exertion.  Relat- 
ing the  hemorrhage  to  physical  ex- 
ertion, rupture  of  the  aorta  by  force 
from  within  was  as  distinctly  trau- 
matic as  if  the  canal  had  been  sev- 
ered by  violent  application  of  a 
sharp  instrument  from  without. 
There  was  no  direct  evidence  of  ex- 
traordinary exertion  suddenly  dis- 
played. When  last  observed  before 
the  first  hemorrhage,  the  deceased 
was  working  in  the  manner  habitual 
to  his  employment.  The  fact  re- 
mains, however,  that  an  extraordi- 
nary and  unforeseen  thing  sudden- 
ly and  unpremeditatedly  occurred, 
and  presence  of  all  the  essential 
attributes  of  accident  cannot  be 
gainsaid.  There  was  ample  evi- 
dence in  the  record  to  justify  the 
finding  of  the  Industrial  Commis- 
sion that  the  deceased  came  to  his 
death  by  accident,  and  the  circuit 
court  therefore  properly  confirmed 
the  award.  Peoria  R.  Terminal  Co. 
V.  Industrial  Bd.  and  Matthiessen  & 
H.  Zinc  Co.  V.  Industrial  Bd.  supra ; 
Western  Electric  Co.  v.  Industrial 
Commission,  285  111.  279,  120  N.  E. 
774;  State  ex  rel.  Puhlmann  v.  Dis- 
trict Ct.  137  Minn.  30,  162  N.  W. 
678. 

,  Counsel  for  plaintiff  in  error  rely 
upon  Jakub  v.  Industrial  Commis- 
sion, 288  111.  87,  123  N.  E.  263,  but 
that  case  is  clearly  distinguishable 
from  the  case  under  consideration. 
In  that  case  the  evidence  showed 
that  Jakub  died  from  organic  heart 
disease  and  kidney  disease.  The 
court  confirmed  the  finding  of  the 
Industrial  Commission  that  the  de- 
ceased did  not  sustain  accidental  in- 


juries arising  out  of  and  in  the 
course  of  his  employment.  There 
was  no  evidence  in  the  record  in  that 
case  that  any  part  of  the  body  was 
broken,  by  exertion  or  otherwise. 
That  case  is  further  distinguished, 
so  far  as  a  review  by  this  court  is 
concerned,  in  that  this  court  cannot 
weigh  the  evidence,  but  must  con- 
firm the  award  of  the  Industrial 
Commission  if  there  is  evidence  to 
support  it.  Swift  &  Co.  v.  Indus- 
trial Commission,  287  111.  564,  122 
N.  E.  796.  It  is  essentially  a  differ- 
ent judicial  problem  to  set  aside  a 
decision  of  the  Industrial  Conunis- 
sion  which  finds  that  a  certain  state 
of  facts  proves  that  the  death  result- 
ed from  accidental  injuries,  than  to 
confirm  a  decision  of  the  Commis- 
sion that  the  death  was  not  by  acci- 
dent. 

The  circuit  court  erred  in  enter- 
ing a  judgment  directing  the  pay- 
ment of  the  award  of  the  Commis- 
sion, and  ordering  execution  there- 
on. The  only  authority  which  the 
circuit  court  had  on  review  by  cer- 
tiorari was  to  confirm  the  findings 
and  award   of  the  .pown-  of  coart 

Industrial    Commis-   «Poa   aHlrmaace 

sion  or  to  set  aside  •*'  •^•■•*- 
the  same  and  enter  such  a  dectsion 
as  is  justified  by  law,  or  remand  the 
cause  to  the  Conmiission  for  further 
proceedings.  Baum  v.  Industrial 
Commission,  288  111.  516,  6  A.L.R. 
1242,  123  N.  E.  625;  Otis  Elevator 
Co.  V.  Industrial  Commission,  288 
111.  396,  123  N.  E.  600. 

The  judgment  is  therefore  re- 
versed, and  the  cause  remanded  to 
the  Circuit  Court  of  Cook  county, 
with  directions  to  enter  an  order 
confirming  the  decision  of  the  In- 
dustrial Commission. 


ANNOTATION. 


Worknien*t  compensation:  bemorrhage  as  an 


•  • 


^  ^  •  t  [^  1 


It  will  be  observed  that  some  cases 
have  been  included  which  were  not 
strictly  cases  of  hemorrhages,  but 
which  involved  facts  somewhat  simi- 
lar. 


It  has  been  held  that  a  hemorrhage 
was  due  to  an  accident  within  the 
Workmen's  Compensation  Acts  where 
it  resulted  while  the  workman  was 
engaged  in  performing  his  usual  work. 
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the  injuiy  under  such  circumstances 
being  unforeseen  and  undesigned. 

Illinois. — ^E.  Baggot  Co.  v.  Indus- 
trial Commission  (reported  herewith) 
ante,  1611. 

Kansaa — Gilliland  v.  Ash  Grove 
Lime  &  P.  Cement  Co.  (1919)  104  Kan. 
771,  180  Pac.  798. 

Michigan* — Crosby  v.  Thorp,  H.  & 
Co.  (1919)  206  Mich.  250,  6  A.L.R. 
1253,  172  N.  W.  535. 

Minnesota. — State  ex  rel.  Puhlmann 
V.  District  Ct  (1918)  137  Minn.  30, 162 
N.  W.  678. 

New  York.  —  Fowler  v.  Risedorph 
Bottling  Co.  (1916)  175  App.  Div.  224, 
161  N.  Y.  Supp.  535. 

Texas.  —  Southwestern  Surety  Ins. 
Co.  V.  Owens  (1917)  —  Tex.  Civ.  App. 
— ,  198  S.  W.  662. 

England.  —  Johnson  v.  Torrington 
(1909)  8  B.  W.  C.  C.  68. 

It  will  be  noticed  that  in  the  re- 
ported case  (E.  Baggot  Co.  v.  Indus- 
trial Commission)  a  finding  that  the 
workman's  death  was  due  to  an  acci- 
dent is  held  justified  where  it  ap- 
pears that  he  was  a  plumber,  and 
that,  while  assisting  in  the  work  of 
turning  a  windlass,  in  the  ordinary 
manner,  he  suffered  a  hemorrhage 
from  a  rupture  of  the  aorta,  there  be- 
ing no  direct  evidence  of  extraordinary 
exertion  suddenly  displayed. 

And  in  Gilliland  v.  Ash  Grove  Lime 
&  P.  Cement  Co.  (Kan.)  supra,  where 
an  employee  had  worked  for  about 
three  years  in  the  sacking  department 
of  a  cement  plant,  which  was  an  ex- 
ceedingly dusty  place,  and  was  sub- 
sequently em|)loyed  in  a  quarry  of  the 
company,  loading  rock  onto  cars,  a 
part  of  his  duty  being  to  break  rock 
with  a  sledge,  it  was  held  that  the  facts 
indicated  an  injury  by  accident,  there 
being  evidence  that  he  was  in  appar- 
ently good  health  at  noon ;  that  shortly 
after  he  was  seen  beating  a  large  rock 
with  a  sledge  he  suffered  a  pulmonary 
hemorrhage  from  which  he  shortly 
died.  The  court  said:  "The  word 
'accident'  does  not  have  a  settled  legal 
signification.  It  does  have,  however,  a 
generally  accepted  meaning,  which  is 
the  same  whether  considered  accord- 
ing to  the  popular  understanding  or 
the  approved  usage  of  language.    An 


'accident'  is  simply  an  undesigned, 
sudden,  and  unexpected  event,  usually 
of  an  afflictive  or  unfortunate  char- 
acter, and  often  accompanied  by  a 
manifestation  of  force.  The  word  'un- 
designed' must  not  be  taken  too  liter- 
ally in  this  connection,  because  a  per- 
son may  suffer  injury  accidental  to 
him,  under  circumstances  which  in- 
clude the  design  of  another.  The  same 
warning  may  be  extended  regarding 
other  elements  of  the  definition;  but, 
as  definitions  go,  the  one  here  pro- 
posed is  correct,  at  least  for  present 
purposes.  In  this  instance  all  the 
characteristics  of  an  accident  were 
present.  The  occurrence  was  sudden, 
unexpected,  and  undesigned  by  the 
workman.  While  no  one  saw  the  work- 
man strike  a  blow  with  his  heavy 
sledge,  or  lift  a  heavy  piece  of  rock  the 
moment  before  the  hemorrhage  oc- 
curred, the  circumstances  were  clear- 
ly such  that  the  jury  would  have  been 
authorized  to  relate  the  hemorrhage 
to  blood  pressure  intensified  by  vigor- 
ous muscular  exertion.  Relating  the 
hemorrhage  to  physical  exertion,  rup- 
ture of  the  pulmonary  blood  vessel  by 
force  from  within  was  as  distinctly 
traumatic  as  if  the  canal  had  been 
severed  by  the  violent  application  of  a 
sharp  instrument  from  without.  There 
was  no  direct  evidence  of  extraordi- 
nary exertion  suddenly  displayed. 
When  last  observed,  the  deceased  was 
working  in  the  manner  habitual  to  the 
emplojrment.  The  fact  remains,  how- 
ever, that  an  extraordinary  and  un- 
foreseen thing  suddenly  and  unpre- 
meditatedly  occurred,  and  presence  of 
all  the  essential  attributes  of  accident 
cannot  be  gainsaid.  ...  It  seems 
quite  clear  that  if,  because  of  some  un- 
observed defect,  the  car  which  the 
workman  was  loading  had  broken 
down  under  its  usual  weight  of  stone, 
the  giving  way  of  the  physical  struc- 
ture of  the  car  would  have  been  called 
an  accident.  The  jury  might  not  have 
considered  they  derived  much  enlight- 
enment from  the  physician's  very  in- 
definite statement  that  the  workman 
might  have  expected  almost  anything 
after  working  in  the  dust  of  the  de- 
fendant's sacking  department  for  three 
years.    Certainly  he  would  not  expect 
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typhoid  fever  from  cement  dust.  The 
evidence  warranted  a  finding  that  the 
physical  structure  of  the  man  gave 
way  under  the  stress  of  his  usual 
labor.  He  certainly  did  not  intend  to 
kill  himself  by  breaking  rock  and  load- 
ing cars  at  a  price  per  car.  He  did 
not  know,  or  at  any  event  he  was  inat- 
tentive to,  the  limited  power  of  his 
blood  vessels  to  resist  blood  pressure 
aggravated  by  vigorous  muscular  ef- 
fort. Out  of  this  ignorance  or  miscal- 
culation of  forces  came  misadventure, 
and  the  term  'accident'  applies  to  what 
happened  to  him,  as  clearly  as  it  would 
apply  to  what  happened  to  the  car  had 
it  broken  down  under  the  assumed  cir- 
cumstances." 

And  in  Southwestern  Surety  Ins.  Co. 
V.  Owens  (1917)  —  Tex,  Civ.  App.  — , 
198  S.  W.  662,  where  an  employee, 
while  lifting  heavy  cans  of  paint, 
strained  himself  and  caused  a  blood 
vessel  to  burst  in  his  lungs,  resulting 
in  a  hemorrhage  and  death,  it  was 
held  that  he  suffered  an  accidental  in- 
jury in  the  course  of  his  employment. 
The  court  here  stated  that  the  acci- 
dental injuries  referred  to  in  the 
Workmen's  Compensation  Act  were 
designated  accidents  only  as  contra- 
distinguished from  intentional  inju- 
ries. 

And  in  Fowler  v.  Risedorph  Bottling 
Co.  (1916)  175  App.  Div.  224, 161  N.  Y. 
Supp.  535,  a  workman  who  was  en- 
gaged in  a  hazardous  employment,  and 
who  suffered  a  cerebral  hemorrhage 
as  a  result  of  unusual  strain  or  exer- 
tion while  prosecuting  such  employ- 
ment, was  held  to  have  suffered  an  ac- 
cidental injury  within  the  meaning  of 
the  New  York  Compensation  Act. 

And  in  Manning  v.  Pomerene  (1917) 
101  Neb.  127,  162  N.  W.  492,  it  was 
held  that  an  employee  who,  while  at- 
tempting to  move  iron  beams  out  of  his 
way  by  pushing  against  them  with  his 
body,  felt  pain  in  his  stomach,  became 
faint  and  weak,  and  was  compelled  to 
cease  work,  and  was  assisted  home, 
and  on  the  third  day  afterwards  vom- 
ited blood,  and  after  that  had  a  para- 
lytic stroke,  might  be  found  to  have 
suffered  an  accident. 

And  in  Clark  v.  Lehigh  Valley  Coal 
Co.   (1919)  264  Pa.  529,  107  Atl.  858, 


an  employee  was  held  to  have  met 
death  as  a  result  of  accidental  violence 
to  the  physical  structure  of  the  body 
where,  while  engaged  in  his  work,  he 
died  from  a  rupture  of  the  aorta 
caused  by  extra  effort  in  vomiting. 

And  in  State  ex  rel.  Puhlmann  v.  Dis- 
trict Ct.  (1918)  137  Minn.  30,  162  N. 
W.  678,  it  was  held  that  the  rupture  of 
a  blood  vessel  might  be  found  to  be 
accidental  where  the  employee  was,  at 
the  time  he  was  stricken,  wheeling  a 
heavily  loaded  wheelbarrow,  there  be- 
ing medical  testimony  that  the  rupture 
resulted  from  the  exertion. 

And  in  Crosby  v.  Thorp,  H.  &  Co. 
(1919)  206  Mich.  250,  6  A.L.R.  1253, 
172  N.  W.  535,  it  was  held  that  an  em- 
ployee who  was  a  traveling  salesman 
had  met  with  an  accident  within  the 
Workmen's  Compensation  Act  where 
he  suffered  paralysis  due  to  the  break- 
ing of  a  blood  vessel  in  his  brain, 
which  was  caused  by  overexertion  and 
excitement  in  hurrying  to  catch  a 
train. 

And  in  Johnson  v.  Torrington 
(1909)  3  B.  W.  C.  C.  (Eng.)  68.  the 
court  refused  to  disturb  the  finding 
of  fact  by  the  lower  court  that  the 
death  of  a  fireman  on  a  ship  resulted 
from  cerebral  hemorrhage  brought 
about  by  the  conditions  of  his  work, 
and  that  it  arose  by  accident,  there 
being  testimony  that  while  in  the  fire 
room  he  frequently  drank  water;  that 
soon  afterward  he  became  uncon- 
scious and  died;  that  there  was  no 
post  mortem  examination,  but  medical 
testimony  only,  which  was  contradict- 
ed, that  his  death  was  due  to  cerebral 
hemorrhage,  brought  about  by  the  heat 
and  excessive  drinking  of  water. 

The  injury  has  also  been  held  an 
accident  within  the  Compensation  Acts 
where  a  hemorrhage  resulted  while 
the  workman  was  performing  his  usual 
work,  although  he  was,  at  the  time, 
suffering  from  a  diseased  condition. 
Peoria  R.  Terminal  Co.  v.  Industrial 
Bd.  (1917)  279  111.  352,  116  N.  E.  651, 
15  N.  C.  C.  A.  632;  Indian  Creek 
Coal  &  Min.  Co.  v.  Calvert,  —  Ind.  App. 
— ,  119  N.  E.  519;  La  Veckv.  Parke, 
D.  &  Co.  (1916)  190  Mich.  604,  L.R.A. 
1916D,  1277,  157  N.  W.  72;  Clover, 
C.  &  Co.  V.  Hughes  [1910]  A.  C.  (Eng.) 
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242,  79  L.  J.  K.  B.  N.  S.  470,  102  L.  T. 
N.  S.  340,  26  Times  L.  R.  359,  54  Sol. 
Jo.  375,  3  B.  W.  C.  C.  275,  47  Scot.  L.  R. 
885;  M'Innes  v.  Dunsmuir  [1908]  S.  C. 
CScot.)   1021. 

It  has  been  held  that  the  death  of  a 
locomotive  fireman,  who  fell  from  a 
train  and  suffered  a  fractured  skull 
and  hemorrhage  of  the  brain,  might 
be  found  to  have  resulted  from  an 
accident,  although  the  hemorrhage 
emanated  from  a  soft  portion  of  the 
brain,  caused  by  disease,  where  it  ap- 
peared that  the  hemorrhage  would  not 
have  occurred  but  for  the  fall.  Peoria 
R.    Terminal    Co.    v.    Industrial    Bd. 

(1917)  279  111.  352,  116  N.  E.  651.  15 
N.  C.  C.  A.  632. 

And  it  has  been  held  that  a  coal 
miner  suffered  a  personal  injury  by 
accident  where,  a  few  minutes  after 
assisting  in  pushing  a  partially  loaded 
car  over  a  grade,  he  suffered  a  rupture 
of  the  aorta  and  hemorrhage  from 
which  he  died  within  a  short  time,  al- 
though an  autopsy  disclosed  a  dis- 
eased condition  at  the  point  of  the 
rupture,  and  there  existed  an  unnat- 
ural thinness  of  the  wall.  Indian 
Creek   Coal    &    Min.    Co.    v.    Calvert 

(1918)  —  Ind.  App.  — ,  119  N.  E.  519. 
And  paralysis  due  to  cerebral  hemor- 
rhage, because  of  prolonged  exertion 
in  a  hot  room  in  the  course  of  his  em- 
ployment, has  been  held  within  the 
operation  of  the  Michigan  act  provid- 
ing for  compensation  for  accidental 
injuries,  although  he  was  suffering 
from  arterial  sclerosis.  Le  Veck  v. 
Parke,  D.  &  Co.  (1916)  190  Mich.  604, 
L.R.A.1916D,  1277,  157  N.  W.  72. 

And  in  M'Innes  v.  Dunsmuir  [1908] 
S.  C.  (Scot.)  1021,  a  cerebral  hemor- 
rhage caused  by  exertion  in  the  em- 
ployee's   work    was    held    an    injury 


caused  by  an  accident,  although  at  the 
time  of  the  first  attack  the  arteries 
were  in  a  degenerate  condition,  which 
rendered  such  an  attack  more  likely 
to  occur. 

And  in  Clover,  C.  &  Co.  v.  Hughes 
[1910]  A.  C.  (Eng.)  242,  79  L.  J.  K.  B. 
N.  S.  470,  102  L.  T.  N.  S.  340,  26  Times 
L.  R.  359,  54  Sol.  Jo.  375,  3  B.  W.  C.  C. 
275,  47  Scot.  L.  R.  885,  where  the  work- 
man was  suffering  from  an  aneurism 
in  such  an  advanced  stage  that  it 
might  have  burst  at  any  time,  and  it 
burst  while  he  was  engaged  in  tighten- 
ing a  nut,  which  caused  a  strain  ordi- 
nary in  his  work,  it  was  held  that  there 
was  an  accident  within  the  meaning 
of  the  English  Workmen's  Compensa- 
tion Act. 

In  Federal  Gold  Mine  v.  Ennor 
(1910;  H.  C.)  13  C.  L.  R.  (Austr.)  276, 
it  was  held  that  a  miner  could  not  be 
said  to  have  suffered  an  injury  by  acci- 
dent where  he  was  employed  in  the 
mine  but  three  days,  and  the  work 
which  he  had  been  doing  was  of  a  very 
light  nature,  not  requiring  any  great 
exertion  or  strain,  and  on  each  of  the 
first  two  days  he  had  complained  of 
illness,  and  upon  the  third  day,  and 
after  a  few  hours,  suffered  an  attack 
of  cerebral  hemorrhage  after  doing 
but  very  little  work,  and  appearing  to 
be  ill  at  ease  all  of  the  time. 

In  Stombaugh  v.  Peerless  Wire 
Fence  Co.  (1917)  198  Mich.  445,  164 
N.  W.  537,  where  there  was  evidence 
that  an  employee  had  heart  disease  so 
that  an  exertion  might  cause  a  rup- 
ture, it  was  held  that  a  bursting  of  the 
wall  of  an  auricle  was  not  an  acci- 
dental injury,  it  appearing  that  it  oc- 
curred while  he  was  lifting  heavy  rolls 
in  the  ordinary  ceurse  of  his  work. 

J.  T.  W. 


STATE  OF  WISCONSIN  EX  REL.  DAVID  ATWOOD 

V. 

HENRY  JOHNSON,  State  Treasurer,  et  al. 

Wificontiin  Supvi'me  Court -^ No vcmher  17,  1019, 

(_  Wis.  — ,  175  N.  W.  589.) 

Constitutional  law  —  power  of  states  to  grant  bonus  to  soldiers. 

1.  The  power  conferred  upon  Congress  by  the  Federal  Constitution  over 
7  A.L.R.— 102. 
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the  Army  and  Navy,  and  the  act  of  Congress  in  pursuance  thereof,  do  not 
preclude  states  from  raising  by  taxation  a  bonus  for  soldiers  who  entered 
the  Federal  Army  from  the  states,  to  protect  the  people  from  a  conmion 
disaster. 

[See  note  an  this  question  beginning  on  page  1636.] 


Tax  —  public  purpose  —  granting  of 
bonus  to  soldiers. 

2.  The  granting  of  a  bonus  to  sol- 
diers entering  the  Great  War,  from  a 
state,  as  an  appreciation  of  the  char- 
acter and  spirit  of  their  patriotic  serv- 
ice and  to  perpetuate  such  apprecia- 
tion as  a  part  of  the  history  of  the 
state,  is  a  public  purpose  for  which  the 
power  of  taxation  may  be  exercised. 

[See  26  R.  C.  L.  47,  68.] 

Constitutional  law  —  effect  of  prac- 
tical construction. 

8.  Long-continued  practice  of  the 
legislature  in  raising  money  by  taxa- 
tion for  particular  purposes  is  of  great 
weight  on  the  question  of  the  validity 
of  legislation  exercising  the^power  of 
taxation  for  a  similar  purpose. 

[See  6  R.  C.  L.  63,  64.] 

—  powers  of  states. 

4.  Powers  not  expressly  or  by  neces- 
sary implication  granted  by  the  Con- 
stitution to  the  Federal  government, 
nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states,  or  to  the  people. 

[See  6  R.  C.  L.  134  et  seq.] 

—  military  policies  of  states. 

6.  The  states  have  reserved  to 
themselves,  under  the  Federal  Con- 
stitution, certain  military  policies. 

—  power  of  states  to  legislate. 

6.  In  matters  of  concurrent  jurisdic- 
tion between  the  Federal  government 
and  the  states,  the  states  have  the 
right  to  legislate  where  such  legisla- 
tion is  not  in  conflict  with  the  act  of 
Congress. 

[See  6  R.  C.  L.  139,  140.] 

Conflict  of  laws  —  state  and  Federal 
statutes. 

7.  Statutes  of  Congress  and  a  state 
are  in  conflict  when,  if  one  obeys  the 
state  law  he  incurs  the  penalty  of  the 
Federal  law,  and  if  he  obeys  the  Fed- 
eral law  he  incurs  the  penalty  of  the 
state  law. 

[See  6  R.  C.  L.  140.] 

Tax  —  bonus  for  soldiers  —  special 
legislation. 

8.  A  tax  at  uniform  rate  upon  all 
taxable  property  in  the  state  to  pro- 
vide a  bonus  for  soldiers  is  not  objec- 
tionable as  special  legislation,  or  as 
violating  the  provision  for  equal  pro- 
tection of  the  laws. 


Constitutional  law  —  special  legisla- 
tion —  surtax  on  incomes  to  raise 
bonus  for  soldiers. 

9.  Imposing  a  surtax  upon  incomes 
of  a  particular  year  to  raise  a  bonus 
for  soldiers  is  not  invalid  as  special 
legislation. 

Tax  —  income  —  uniformity. 

10.  The  uniformity  clause  of  the 
Constitution  does  not  apply  to  income 
taxes 

[See  26  R.  C.  L.  142,  143.] 

—  classification  of  income  tax. 

11.  Classification  may  be  upheld  un- 
der the  Income  Tax  Law  if  there  is  no 
discrimination  in*  favor  of  one  as 
against  another  of  the  same  class,  and 
the  methods  of  assessment  and  collec- 
tion of  taxes  are  not  inconsistent  with 
natural  justice. 

Courts  —  power  over  Tax  Law. 

12.  Unless  the  court  can  say  that 
exemptions  granted  in  an  Income  Tax 
Law  are  manifestly  unjust,  arbitrary, 
or  whimsical,  it  cannot  interfere  with 
the  tax  merely  because  it  might  have 
reached  a  different  conclusion  as  to 
the  policy  or  wisdom  of  the  law. 

—  income  —  difference  in  exemptions. 

13.  That  exemptions  in  one  class  are 
different  from  those  in  another  is  no 
valid  objection  to  an  Income  Tax  Law, 
if  there  is  a  proper  classification. 

—  discriminatiim  between  corpora- 
tions and  individuals. 

14.  An  exemption  of  $4,000  of  in- 
come to  individuals  while  allowing 
only  $1,000  to  corporations,  in  an  In- 
come Tax  Law,  does  not  make  the  ex- 
emption arbitrary  or  whimsical  so  as 
to  invalidate  the  statute. 

[See  26  R.  C.  L.  183.] 

—  refusal  to  permit  offset  of  ponooal 
property. 

15.  That  an  offset  of  the  value  of 
personal  property  allowed  by  the  gen- 
eral Income  Tax  Law  is  not  permitted 
in  a  provision  for  a  surtax  to  raise  a 
bonus  for  soldiers  does  not  render  the  ^ 
statute  discriminatory. 

« 

—  deduction  of  percentage  of  capital 
—  effect  on  foreign  corporations. 

16.  No  discrimination  in  favor  of 
foreign  corporations  is  effected  by 
permitting  a  deduction  of  6  per  cent  of 
capital  stock  and  surplus  before  as- 
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sessing  an  income  tax,  if  the  basis 
of  deduction  is  the  property  out  of 
which  the  income  is  earned. 

Legislation  —  delegation  of  power  — 
authority  to  issue  bonds. 

17.  Permission  granted  to  counties 
to  issue  bonds  to  meet  a  tax  levied 
by  the  state  is  not  an  unlawful  dele- 
gation of  legislative  power. 

—  conferring  ministerial  duties  on 
board. 

18.  The  investing  by  the  legislature 
of  a  board  with  merely  ministerial  du- 
ties is  not  a  delegation  of  legislative 
power. 

'     [See  6  R.  C.  L.  179.] 


Secretary  of  state  —  interference  with 
constitutional  powers  as  auditor* 

19.  Conferring  upon  a  board  control 
of  pasrments  of  soldiers'  bonuses,  with 
authority  to  adopt  rules  for  the  dis- 
tribution of  the  funds  and  the  ascer- 
tainment and  selection  of  proper  bene- 
ficiaries, is  not  a  violation  of  the 
constitutional  provision  making  the 
secretary  of  state  state  auditor. 

Legislature  —  power  to  refer  statute 
to  people. 

20.  The  legislature  may  make  the 
taking  effect  of  a  law  dependent  upon 
a  vote  of  the  people. 


On  Demurrer  to  a  complaint  by  the  state  on  relation  of  David  Atwood, 
in  an  action  in  the  Supreme  Court,  to  test  the  constitutionality  of  an  act 
known  as  the  Soldiers'  Bonus  Act.    Demurrer  sustained  and  action  dis- 


missed. 
Statement  by  Kerwin,  J. : 
This  action  was  originally  brought 
in  this  court  to  test  the  constitution- 
ality of  chapter  667,  Laws  1919, 
known  as  the  Soldiers'  Bonus  Act, 
and,  if  found  unconstitutional,  to  re- 
strain the  enforcement  of  the  act. 
The  attorney  general  declined  to 
commence  the  action,  and  upon  ap- 
plication the  court  granted  leave  to 
the  relator  here  to  institute  the  ac- 
tion in  the  name  and  behalf  of  the 
state.  The  defendants  are  charged 
witii  the  administration  and  en- 
forcement of  the  act. 

The  complaint  is  as  follows : 
"Now  comes  the  plaintiff  in  the 
above-entitled  cause,  pursuant  to 
leave  of  said  honorable  court,  and 
for  a  complaint  against  the  above- 
named  defendants  respectfully 
shows  to  the  court : 

"I.  At  its  last  session  the  legisla- 
ture of  the  state  adopted  an  act 
which  is  numbered  and  known  as 
chapter  667,  Laws  1919.  The  act 
was  approved  on  July  30, 1919,  and, 
at  a  special  election  held  on  Septem- 
ber 2,  1919,  a  majority  of  the  elec- 
tors of  the  state  voted  in  the  affirm- 
ative upon  the  question  embraced 
in  §  9  of  the  act.  Pursuant  to  §  1 
of  the  act,  the  governor  of  the  state 
has  appointed  W.  F.  Lorenz  as  one 
of  the  members  of  the  service  recog- 
uttion  board,  which  board  has  been 


organized  pursuant  to  the  act,  and 
consists  of  Emanuel  L.  Philipp,  gov- 
ernor, Orlanda  Holway,  adjutant 
general,  and  W.  P.  Lorenz.  Sub- 
stantial doubt  and  controversy  have 
arisen  as  to  the  validity  of  said  act 
and  as  to  the  right  of  the  service 
recognition  board,  the  Tax  Commis- 
sion of  Wisconsin  (now  Nils  P. 
Haugen,  Thomas  E.  Lyons,  and 
Carrol  Atwood),  the  secretary  of 
state  (now  Merlin  Hull),  and  the 
state  treasurer  (now  Henry  John- 
son), to  estimate,  determine,  assess, 
or  collect  the  taxes  provided  for  by 
the  act,  to  certify  or  audit  for  pay- 
ment or  make  any  payments  there- 
under, or  otherwise  to  proceed  witii 
the  administration  or  execution  of. 
the  act. 

''II.  Plaintiff  is  advised  and  be- 
lieves that  the  act  is  subject  to  the 
following,  among  other,  infirmities 
affecting  its  constitutionality,  and 
that  by  reason  thereof  it  is  not  a 
valid  law: 

"  (1)  The  act  provides  for  the  as- 
sessment and  collection  of  taxes 
and  the  expenditure  of  the  funds 
thereby  collected  for  other  than  the 
estimated  expenses  of  the  state,  and 
for  purposes  which  are  not  public, 
thereby  violating  the  provisions  of 
§§  2  and  5  of  article  8  of  the  Wis- 
consin Constitution  and  of  the  14th 
Amendment  to  the  Federal  Consti- 
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tution,  and  transcending  the  limita- 
tion, inherent  in  constitutional 
taxation,  that  taxes  may  only  be 
levied  and  collected  for  public  pur- 
poses. 

"(2)  The  act  violates  the  provi- 
sion of  §  3  of  article  8  of  the  Con- 
stitution, which  inhibits  the  giving 
or  loaning  of  the  credit  of  the  state 
in  aid  of  any  individual. 

"(3)  The  act  provides  for  extraor- 
dinary expenditures  not  within 
the  purview  of  the  expenses  which 
the  legislature  is,  by  §  5  of  article  8 
of  the  Constitution,  authorized  to 
provide  for  by  current  taxation. 

"(4)  The  act  provides  for  the 
payment,  from  moneys  raised  by 
taxation,  of  what  is  designated  by 
the  legislature  as  a  'bonus'  to  Wis- 
consin soldiers,  sailors,  marines, 
and  nurses  who  served  in  the 
armed  forces  of  the  United  States. 
Such  forces  were  the  forces  of  the 
United  States,  and  not  of  the  state. 
The  Congress  of  the  United  States, 
pursuant  to  the  exclusive  power 
vested  in  it  by  ^  8  of  article  1  of  the 
Federal  Constitution,  has  by  nu- 
merous laws  made  provision  for 
compensating  its  armed  forces  dur- 
ing their  service,  for  allotments  to 
their  families,  for  additional  com- 
pensation to  them  or  their  depend- 
ents in  case  of  disability  or  death, 
for  vocational  training  of  those  dis- 
abled, for  insurance  in  case  of  dis- 
ability or  death,  and  for  the  pay- 
ment of  a  bonus  upon  discharge 
from  service.  The  granting  of  ben- 
efits such  as  those  provided  for  in 
said  act  is  a  matter  of  Federal 
power  exclusively,  and  the  exercise 
of  such  power  by  the  Congress  has 
excluded  its  exercise  by  the  state, 
even  though  the  purpose  were  other- 
wise public. 

"(5)  The  benefits  provided  for 
by  the  act  are  declared  to  be  given 
as  a  token  of  appreciation  of  the 
character  and  spirit  of  the  patriotic 
service  of  soldiers,  sailors,  marines, 
and  nurses  who  served  in  the  armed 
forces  of  the  United  States  during 
the  war  with  Germany  and  Austria. 
The  amount  of  benefits  is  largely 
governed  by  time  of  service.    They 


are  payable  only  to  those  of  the 
classes  named  who  were  residents 
of  Wisconsin  at  the  time  of  induc- 
tion into  service.  Benefit;^  are  pay- 
able irrespective  of  manner  of  in- 
duction or  character  of  service  or 
discharge.  Such  classification  and 
limitation  of  beneficiaries  is  not 
germane  to  the  consideration  of  ap- 
preciation or  gratitude  which  is  the 
expressed  purpose  and  object  of 
the  act.  The  act,  therefore,  denies  the 
equality  before  the  law  which  is 
guaranteed  by  §§  1,  9,  and  22  of 
article  1  of  the  Constitution  of  the 
state,  and  by  §  2  of  article  4  and  the 
14th  Aihendment  of  the  Constitu- 
tion of  the  United  States. 

"(6)  The  act  provides  for  the 
assessment  and  collection  of  a  sur- 
tax upon  incomes,  and  for  the 
assessment  and  collection  by  prop- 
erty taxation  of  a  special  tax,  not 
exceeding  3  mills,  and  it  is  left  to 
the  estimate  and  determination  of 
the  service  recognition  board  as  to 
the  amount,  within  prescribed  lim- 
its, to  be  paid  to  the  beneficiaries, 
and  as  to  the  amount,  within  the 
limit  of  3  mills,  to  be  raised  by 
property  taxation,  thereby .  unlaw- 
fully delegating  legislative  powert 
and  violating  the  provisions  of  §§ 
2  and  5  of  article  8  of  the  Constitu- 
tion of  the  state. 

"(7)  The  act  provides  for  the 
levy  and  collection  of  a  property  tax 
(the  rate  not  to  exceed  3  mills)  only 
if  and  in  so  far  as  the  prescribed 
surtax  upon  incomes  may  be  insuf- 
ficient to  meet  the  expenditures 
provided  for  by  the  aot.  The  exemp 
tions  from  income  taxes  to  be  coK 
lected  for  the  special  and  extraordi- 
nary purposes  of  the  act  are 
different  from  the  exeniptions  al- 
lowed by  law  in  the  assessment  of 
income  taxes  for  other  and  general 
purposes.  The  surtax  is  laid  upon 
a  particular  class  of  taxpayers.  The 
act  thus  constitutes  special  legisla- 
tion for  the  levy  and  collection  of 
taxes,  makes  the  burdens  of  taxa- 
tion and  the  amount  of  exemption 
therefrom  dependent  on  the  pur- 
pose to  which  the  moneys  raised  are 
to  be  applied,  and,  for  the   special 
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purposes  of  the  act,  discriminates 
against  particular  classes  of  tax- 
payers. This  violates  §  31  of  article 
4  of  the  state  Constitution,  prohib- 
iting special  legislation  for  the  as- 
sessment or  collection  of  taxes,  the 
rule  of  uniformity  prescribed  by  § 
1  of  article  8  of  the  state  Constitu- 
tion, and  the  equality  and  justice 
guaranteed  by  §§  1,  9,  and  22  of  ar- 
ticle 1  of  the  state  Constitution,  and 
by  the  14th  Amendment  of  the  Fed- 
eral Constitution,  wd  is  violative  of 
the  inherent  principles  of  constitu- 
tional taxation  and  government. 

"(8)  The  property  taxes  provid- 
ed for  by  the  act  are  to  be  levied  for 
the  current  year.  The  surtax  is 
retroactively  laid  upon  incomes  for 
the  year  1918.  In  arriving  at  the 
surtax  a  large  deduction  is  allowed 
to  corporations  and  their  stockhold- 
ers which  is  not  allowed  to  partner- 
ships or  other  individuals,  thereby 
violating  the  rule  of  uniformity  pre- 
scribed by  §  1  of  article  8  of  the 
Constitution  of  the  state,  and  deny- 
ing the  equality  before  the  law 
guaranteed  by  §§  1,  9,  and  22  of 
article  1  of  the  state  Constitution, 
and  by  the  14th  Amendment  to  the 
Constitution  of  the  United  States. 

"  (9)  The  provisions  of  §§  3  and  4 
of  the  act  are  in  violation  of  §  2  of 
article  6  of  the  Constitution  of  the 
state,  providing  that  the  secretary 
of  the  state  shall  be  ex  officio  audi- 
tor, and  invest  in  such  board  discre- 
tionary powers  which  the  legislature 
is  without  power  to  delegate. 

*'(10)  The  act  makes  the  levy  of 
taxes  to  meet  the  expenditures  pro- 
vided for  dependent  upon  a  major- 
ity vote  of  the  electors,  thereby 
unlawfully  delegating  a  power 
which  resides  exclusively  in  the 
legislature,  and  contravening  the 
provisions  of  §§  2  and  6  of  article  8 
of  the  Constitution  of  the  state. 

"III.  Many  of  the  soldiers  and 
sailors  who  served  with  the  armed 
forces  of  the  United  States  during 
the  war  with  Germany  and  Austria 
have  not  yet  been  discharged,  but 
are  still  serving  as  a  part  of  the 
Army  and  Navy  of  the  United 
States,  and  are  receiving  the  com- 
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pensation  and  benefits  provided  by 
acts  of  Congress,  and  are  subject  to 
the  control  and  discipline  provided 
by  Federal  laws  and  regulations. 

"As  plaintiff  is  informed  and  be- 
lieves, many  of  the  states  of  the 
Union  have  not  adopted  laws  giving 
a  bonus,  gratuity,  or  other  aid  to 
residents  of  the  state  who  served 
with  the  armed  forces  of  the  United 
States  during  said  war. 

"The  government  of  the  United 
States  is  now  actively  seeking  to  re- 
cruit by  voluntary  enlistment  the 
Navy  and  Marine  Corps,  and  meas- 
ures are  in  contemplation  looking 
to  an  increase  in  like  manner  of  the 
Army  of  the  United  States,  and  that 
such  voluntary  enlistments  are  be- 
ing sought  in  the  states  which  have 
not  adopted  laws  giving  a  bonus, 
gratuity,  or  other  aid  to  their  resi- 
dents who  served  in  said  war,  as 
well  as  in  this  state. 

"As  plaintiff  is  informed  arid  be- 
lieves, various  measures  have  been 
introduced  and  are  pending  in 
Congress  having  for  their  object  the 
granting  of  benefits  (additional  to 
those  already  provided  by  Congress) 
to  those  who  served  in  the  armed 
forces  of  the  United  States  during 
said  war.  Among  them  is  a  bill 
providing  for  a  bonus  similar  to 
that  provided  for  by  said  chapter 
667. 

"Among  the  residents  of  Wiscon- 
sin who  served  in  the  armed  forces 
of  the  United  States  during  said 
war  there  exists,  as  is  judicially 
known  to  the  court,  differences  as 
regards  methods  of  induction  into 
and  discharge  from  service,  time, 
place,  and  character  of  service,  ef- 
fect of  service  upon  health,  strength, 
and  ability  to  earn,  financial  needs, 
and  as  regards  other  circumstances 
and  conditions.  There  also  exist 
differences  between  the  character 
and  extent  of  the  service  of  the  mili- 
tary units  which  composed  the 
armed  forces  of  the  United  States, 
which  units  were  not  generally  made 
up  of  the  residents  of  any  particu- 
lar state  to  the  exclusion  of  the 
residents  of  other  states,  and  some 
of  which  units  composed  wholly  or 
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in  part  of  residents  of  other  states, 
had  the  opportunity  to  perform  and 
did  perform  militery  service  con- 
spicuous for  its  valor  and  its  effect 
in  accelerating  the  armistice.  Some 
or  all  of  the  above  and  other  facts 
which  the  court  may  judicially  no- 
tice will  be  referred  to  upon  the 
hearing  hereof. 

"IV.  The  officials  constituting  the 
defendants  herein  are  proceeding  to 
the  administration  and  execution  of 
said  act  as  though  it  were  a  valid 
law.  Unless  restrained  by  the  court, 
vast  sums  of  money,  probably  ag- 
gregating upwards  of  $15,000,000, 
will  be  collected  by  taxation  and  ex- 
pended in  the  administration  and 
execution  of  the  provisions  of  the 
act.  The  making  of  estimates  as  to 
the  amount  to  be  raised  by  income 
taxation,  and  the  amount  to  be 
levied  by  direct  taxation  is  already 
in  process,  and  the  validity  or  in- 
validity of  the  act  vitally  affects  the 
levy  and  collection  of  taxes  for  the 
current  year  throughout  the  state. 
Should  taxes  be  levied  or  expendi- 
tures be  made  under  the  provisions 
of  the  act,  and  should  the  act  remain 
in  operation  for  several  months, 
during  which  taxes  were  collected 
and  their  proceeds  disbursed,  and 
then  be  attacked  and  held  unconsti- 
tutional, there  would  be  involved 
questions  as  to  the  duties  of  state 
officials  with  respect  to  the  recovery 
back  of  funds  expended  under  the 
law,  of  the  liability  of  the  state 
treasurer  for  the  making  of  such 
expenditures,  of  the  obligation  of 
accounting  and  reimbursement  by 
the  state  for  taxes  unlawfully  levied 
and  collected,  and  infinite  confusion 
would  result.  Upon  request  duly 
made  to  the  attorney  general  of  the 
state,  he  refused,  and  still  refuses, 
to  commence  or  maintain  upon  his 
own  motion  any  action  to  test  the 
validity  of  said  act. 

"V.  Relator  is  a  citizen  of  Wis- 
consin and  a  resident  of  and  tax- 
payer in  the  city  of  Janesville,  in 
said  state. 

"Wherefore,  plaintiff  respectful- 
ly prays  the  judgment  of  this  court: 

"(1)  That  the  validity  of  chap- 


ter  667,  Laws  of  1919,  be  deter- 
mined, and  the  rights  and  duties  of 
those  charged  with  its  administrar 
tion  be  declared. 

"(2)  That,  in  case  chapter  667, 
Laws  of  1919,  be  held  invalid,  its  en- 
forcement be  restrained. 

"(3)  That  such  order  and  fur- 
ther relief  be  granted  as  may  be 
proper." 

Mr.  Harry  L.  Butler  for  plaintiff. 

Messrs.  John  J.  Blaine,  Attorney 
General,  and  M.  &  Olbrich  for  defence* 
ants. 

Messrs.  CrofFnhart  A  Wylie  for  cer- 
tain soldiers. 

Mr.  Roy  P.  Wtlcoz,  amicus  curise. 

Kerwin,  J.,  delivered  the  opinion 
of  the  court: 

The  many  difficult  and  doubtful 
questions  arising  upon  the  validity 
of  the  act  under  consideration  in 
this  case,  as  well  as  the  proper  coi^ 
struction  and  administration  of  it^ 
if  the  law  be  declared  valid,  ren- 
dered it  highly  important  and  emi- 
nently proper  that  the  present  suit 
be  brought  for  the  purpose  of  final- 
ly settling  the  questions  involved. 

The  able  and  exhaustive  presenta- 
tion of  the  case  in  this  court  on  both 
sides  makes  clear  the  importance  of 
final  determination  of  the  issues 
tendered  by  the  complaint  and  de- 
murrer. 

The  defendants,  charged  with  the 
administration  of  the  law,  are  en- 
titled to  have  the  question  of  its  va- 
lidity settled,  and,  if  valid,  be  ad- 
vised respecting  their  rights  and 
duties  under  it. 

The  act  provides : 

"Section  1.  Section  1  of  chapter 
452  of  the  Laws  of  1919  is  amended 
to  read:  Chapter  452,  Laws  of 
1919k  Section  1.  The  service  rec- 
ognition board  is  hereby  created 
to  consist  of  the  governor,  the  ad- 
jutant general  and  ...  a  re- 
turned soldier  to  be  appointed  by 
the  governor. 

"Sec.  2.  For  the  purpose  of  rais- 
ing a  sum  sufficient  to  assure  each 
soldier,  sailor,  marine,  and  nurse, 
including  Red  Cross  nurses,  who 
served  in  the  armed  forces  of  the 
United    States    during     the    war 
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against  Germany  and  Austria,  and 
who  at  the  time  of  his  or  her  induc- 
tion into  the  service  was  a  resident 
of  Wisconsin,  a  sum  not  exceeding 
ten  dollars  for  each  month  of  serv- 
ice, with  a  minimum  of  fifty  dollars, 
as  a  token  of  appreciation  of  the 
character  and  spirit  of  their  patriot- 
ic service,  and  to  perpetuate  such 
appreciation  as  a  part  of  the  his- 
tory of  Wisconsin,  a  tax  of  not 
exceeding  three  mills  on  each  dollar 
of  the  assessed  valuation  in  addition 
to  the  income  surtax  hereinafter 
mentioned  is  hereby  levied  and  au- 
thorized to  be  included  in  the  next 
tax  levy :  Provided  that  in  case  any 
county  shall  elect  by  resolution  of 
the  county  board  of  such  county, 
adopted  prior  to  the  levy  of  such 
tax,  to  raise  said  amount  by  a  bond 
issue,  authority  is  hereby  conferred 
upon  said  county  to  issue  such  bonds 
and  thereupon  the  proper  authori- 
ties shall  remit  said  levy  in  such 
county.  If  any  person  entitled  to 
the  benefits  under  this  act  be  de- 
ceased before  receiving  such  pay- 
ment, then  the  payment  accruing  to 
said  deceased  shall  be  paid  to  the 
surviving  widow,  child  or  children, 
mother  or  dependent  father,  in  the 
order  herein  stated,  and  in  such  case 
July  1,  1919,  shall  be  deemed  the 
date  of  termination  of  such  service. 
The  benefit  of  this  act  shall  not  ac- 
crue to  any  person  for  the  time 
spent  while  taking  training  in  any 
student  army  training  camp,  nor  to 
any  person  who,  although  inducted 
into  service,  did  civilian  work  at 
civilian  pay. 

''Sec.  3.  All  sums  levied  and  col- 
lected by  taxation  or  raised  by  the 
issue  of  bonds  by  any  county  shall 
be  paid  into  the  state  treasury  and 
held  there  as  a  special  fund  to  be 
known  as  the  service  recognition 
fund  and  disbursed  upon  certificates 
of  the  service  recognition  board,  as 
to  the  persons  entitled  thereto  and 
the  amount  to  which  each  person  is 
entitled. 

"Sec.  4.  The  service  recognition 
board  shall  have  complete  charge 
and  control  of  the  general  scheme  of 
such  payments.    It  shall  kdopt  gen- 


eral rules,  uniform  throughout  the 
state,  for  the  distribution  of  said 
fund,  the  ascertainment  and  selec- 
tion of  proper  beneficiaries  and  the 
amounts  to  which  beneficiaries  are 
entitled,  and  for  procedure,  and  may 
select  or  create  such  agents  as  it 
may  deem  necessary. 

"Sec.  5.  Subsection  (5)  of  §  658 
of  the  statutes  is  renumbered  to  be 
subsection  (6)  thereof. 

"Sec.  6.  There  is  added  to  §  658 
of  the  statutes  a  new  subsection  to 
read:  Sec.  658.  (5)  For  the  pur- 
pose of  carrying  out  the  provisions 
of  chapter  452  of  the  Laws  of  1919 ; 
but  bonds  issued  in  any  county  for 
such  purpose  shall  not  exceed  in 
amount  three  mills  on  each  dollar  of 
the  total  assessed  valuation  of  3uch 
county.'* 

Subsection  1  of  §  7  provides  for  a 
surtax  in  addition  to  the  normal  tax 
imposed  by  §  1087m6,  Stat.,  to  be 
laid  upon  the  taxable  incomes  of  in- 
dividuals, except  as  otherwise  pro- 
vided by  law,  in  excess  of  $3,000, 
the  surtax  rate  starting  with  If  per 
cent  on  the  fourth  $1,000,  and  pro- 
gressively increased  until  it  reaches 
6  per  cent  of  $12,000  or  more  of  tax- 
able incomes. 

Subsection  2  of  §  7  provides  for  a 
surtax  in  addition  to  the  normal  tax 
imposed  by  §  1087m6,  Stat.,  upon 
the  incomes  of  corporations,  joint- 
stock  companies,  or  associations, 
except  as  otherwise  provided  by  law, 
beginning  •  with  2  per  cent  on  the 
first  $1,000,  and  progressively  in- 
creasing until  it  reaches  6  per  cent 
of  taxable  incomes  in  excess  of 
$7,000. 

Section  7  further  provides : 

"(3)  In  computing  the  tax  upon 
the  income  of  corporations,  joint 
stock  companies  or  associations, 
there  shall  be  deducted,  before  such 
tax  is  computed,  from  the  net  in- 
come an  amount  equal  to  six  per 
cent  of  its  capital  stock,  surplus  and 
undivided  profits. 

"(4)  The  surtax  provided  for 
herein  shall  be  upon  the  income  re- 
ceived during  the  year  ending  De- 
cember 31,  1918,  and  shall  be  re- 
turned, assessed  and  collected  in  the 
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same  manner  and  at  the  same  time 
as  is  provided  for  the  return,  assess- 
ment and  payment  of  the  normal  in- 
come tax  provided  for  under  §§ 
1087ml  to  1087m30,  both  inclusive, 
except  as  otherwise  herein  provided. 

"(5)  Deductions  and  exemptions 
as  are  provided  by  law  in  the  assess- 
ment of  the  normal  income  tax  un- 
der §  1087m6  shall  be  the  same  with 
respect  to  the  assessment  of  this 
surtax,  but  said  deductions  and  ex- 
emptions shall  not  be  additional 
thereto  and  shall  only  be  made  once. 

"  (6)  In  the  collection  of  said  sur- 
tax the  tax  collector  shall  give  his 
separate  receipt  therefor  and  there 
shall  be  no  offset  upon  the  personal 
property  tax,  and  §  1087m26  shall 
not  apply  to  said  surtax. 

"(7)  The  whole  amount  collected 
as  surtax  shall,  through  the  same 
channels  as  other  income  taxes  are 
paid,  be  paid  into  the  state  treasury, 
and  §  1087m23  of  the  statutes  shall 
not  apply  to  said  surtax.  The 
amount  so  paid  into  the  state  treas- 
ury shall  be  set  apart  for  the  serv- 
ice recognition  fund. 

"(8)  The  service  recognition 
board  shall  estimate  or  cause  to  be 
estimated  the  amount  which  may  be 
collected  under  this  section  and  de- 
termine as  nearly  as  practicable  the 
balance  needed  for  said  fund,  which 
balance  shall  be  raised  by  taxation 
or  bond  issues  as  provided  by  §  2  of 
this  act. 

"Sec.  8.  There  is  appropriated 
from  the  service  recognition  fund 
in  the  state  treasury  to  the  service 
recognition  board: 

"  (1)  Such  sums  as  may  be  neces- 
sary to  pay  each  soldier,  sailor,  ma- 
rine and  nurse,  including  Red  Cross 
nurses,  Who  served  in  the  armed 
forces  of  the  United  States  during 
the  war  against  Germany  and 
Austria,  and  who  at  the  time  of  his 
or  her  induction  into  the  service 
was  a  resident  of  Wisconsin,  a  sum 
not  exceeding  ten  dollars  for  each 
month  of  service,  with  a  minimum 
of  fifty  dollars. 

"  (2)  Such  sums  as  may  be  neces- 
sary to  cover  the  cost  of  adminis- 
tering this  act." 


Sections  9, 10,  and  11  provide  for 
a  special  election. 

The  important  questions  raised 
by  counsel  for  the  relator  are :  ( 1 ) 
Is  the  purpose  of  the  act  public 
within  the  meaning  of  the  Constitu- 
tion? (2)  Does  the  power  of  Con- 
gress under  the  Federal  Constitu- 
tion to  raise  and  support  armies, 
and  to  provide  and  maintain  a  navy, 
exclude  state  legislation  such  as 
here  involved?  (3)  Is  the  taxing 
scheme  embodied  in  the  act  constitu- 
tional? (4)  Does  the  act  unlawful- 
ly delegate  the  taxing  power  of  the 
legislature?  (5)  Does  the  law  in 
question  violate  §  2,  art.  6,  of  the 
Wisconsin  Constitution,  providing 
that  the  secretary  of  state  shall  be 
ex  officio  auditor? 

I.  The  learned  counsel  for  the  re- 
lator contends  that  the  money  ap- 
propriated under  the  act  in  question 
is  not  for  a  public  purpose,  and  does 
not  subserve  the  common  interest 
and  well-being  of  the  people  of  the 
state ;  that,  where  there  is  no  public 
purpose  in  the  sense  of  carrying  on 
some  part  of  the  machinery  of  gov- 
ernment, there  is  no  power  to  tax; 
that,  where  the  public  benefit  which 
may  come  from  an  exercise  of  the 
taxing  power  is  merely  incidental  or 
remote,  the  power  is  lacking;  that 
there  can  be  no  legitimate  taxation 
unless  for  the  uses  of  the  govern- 
ment levying  the  tax. 

These  propositions  are  ably 
argued  by  counsel  for  relator,  and  it 
is  true  that  they  are  among  the  im- 
portant questions  involved  under 
this  head.  It  may  be  conceded  that 
the  purpose  of  the  law  must  in  some 
sense  be  a  public  purpose  in  order 
to  justify  the  exercise  of  the  taxing 
power.  Under  the  act,  the  money 
appropriated  is  awarded  ''as  a  token 
of  appreciation  of  the  character  and 
spirit  of  their  patriotic  service,  and 
to  perpetuate  such  appreciation  as 
a  part  of  the  history  of  Wisconsin." 

It  is  insisted  that  the  services 
performed  were  performed  for  the 
United  States,  not  for  the  state  of 
Wisconsin,  that  the  beneficiaries 
did  not  enter  nor  remain  in  the 
service  at*  the  instance  of  the  state. 
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but  of  the  United  States,  and  that 
there  is  no  reciprocal  benefit  such  as 
lies  at  the  foundation  of  constitu- 
tional taxation. 

However,  the  benefit  which  flows 
to  the  United  States  from  the  serv- 
ices performed  is  also  a  benefit  to 
the  state.  The  United  States  is  com- 
posed of  the  family  of  states  which 
in  the  aggregate  constitute  the 
United  States.  The  common  de- 
fense by  the  nation  can  only  be  suc^ 
cessfully  maintained  by  co-opera- 
tion of  the  states;  hence,  when  a 
war  is  waged  by  the  nation,  those 
supporting  it  are  performing  serv- 
ice as  well  for  their  respective  states 
as  for  the  nation.  Brodhead  v.  Mil- 
waukee, 19  Wis.  624,  88  Am.  Dec. 
711.  In  the  above  case,  at  page  652 
of  19  Wis.,  it  is  said :  "I  think  the 
consideration  of  gratitude  alone  to 

tJie  soldier  for  his 

Tax— publle  _    •  i_      i_  i 

purposc^-vrABt-  services,  be  he  vol- 
l:'.oVdier"'        unteer,     substitute, 

or  drafted  man,  will 
sustain  a  tax  for  bounty  money  to  be 
paid  to  him  or  his  family.  Certainly 
no  stronger  consideration  of  grati- 
tude can  possibly  exist  than  that 
which  arises  from  the  hardships,  pri- 
vations, and  dangers  which  attend 
the  citizen  in  the  military  service  of 
his  country;  and  all  nations  have 
ever  so  regarded  it.  Who  will  say 
that  the  legislature  may  not,  in  con- 
sideration of  such  services,  either  di- 
rectly or  indirectly,  or  through  the 
agency  of  the  municipality  or  dis- 
trict to  which  he  is  credited,  give  to 
the  soldier  or  his  family  a  suitable 
bounty  after  his  enlistment,  or  even 
after  his  term  of  service  has  ex- 
pired ?    I  certainly  cannot." 

Even  in  the  dissenting  opinion  in 
the  above  case,  this  doctrine  was 
recognized.  At  page  665  of  19  Wis., 
Justice  Downer,  dissenting,  says: 
"Is  the  raising  of  money  to  pay 
bounties  to  volunteers  who  shall  en- 
list in  the  service  of  the  United 
States  a  public  purpose  ?  The  whole 
United  States  had  an  interest  in 
putting  down  the  Rebellion.  To  put 
it  down  was  a  public  benefit,  a  bene- 
fit to  the  Union,  a  benefit  to  each 
state,  a  benefit  to  every  town,  city, 


and  village.  Here,  then,  is  a  public 
interest  or  benefit,  in  the  largest 
sense  of  the  term.  It  is  sufficient  to 
authorize  a  state  to  tax  its  citizens, 
or  the  United  States  to  tax  all  their 
citizens." 

This  court  has  recognized  the 
doctrine  of  the  Brodhead  Case  in 
several  subsequent  cases,  among 
others:  Curtis  v.  Whipple,  24  Wis. 
350,  355,  1  Am.  Rep.  187;  State  ex 
rel.  McCurdy  v.  Tappan,  29  Wis. 
664,  672,  9  Am.  Rep.  622;  Lafebre 
v.  Superior  Bd.  of  Edu.  81  Wis.  660, 
667,  51  N.  W.  952;  Lund  v.  Chip- 
pewa County,  93  Wis.  640,  650,  34 
L.R.A.  131,  67  N.  W.  927 ;  State  ex 
rel.  Garrett  v.  Froehlich,  118  Wis. 
129,  142,  61  L.R.A.  345,  99  Am.  St. 
Rep.  985,  94  N.  W.  50. 

While  there  is  language  in  some 
of  the  decisions  of  this  court  since 
the  Brodhead  Case  was  decided, 
which  in  the  abstract  might  seem 
out  of  harmony  with  the  rule  of  that 
case,  we  feel  warranted  in  saying 
that  the  doctrine  enunciated  there 
has  never  been  overruled  by  this 
court.  The  Brodhead  Case  has  been 
approved  in  other  jurisdictions. 
The  following  are  a  few  of  the  many 
cases  on  the  subject:  Cass  Twp. 
V.  Dillon,  16  Ohio  St.  38 ;  Speer  v. 
Blairsville,  50  Pa.  150;  Coflfman  v. 
Keightley,  24  Ind.  509;  Veazie  v. 
China,  50  Me.  518;  State  v.  Holm, 
139  Minn.  267,  L.R.A.1918C,  304, 
166  N.  W.  181;  People  ex  rel. 
Doscher  v.  Sisson,  180  App.  Div. 
464,  167  N.  Y.  Supp.  801 ;  State  v. 
McClure,  —  Del.  — ,  105  Atl.  712 ; 
State  ex  rel.  Campbell  v.  Stewart,  54 
Mont.  504, 171  Pac.  755,  Ann.  Cas. 
1918D,  1101;  State  ex  rel.  Morris  v. 
Handlin,  38  S.  D.  550,  162  N.  W. 
379 ;  Leavenworth  County  v.  Miller, 
7  Kan.  479,  12  Am.  Rep.  425; 
Opinion  of  Justices,  175  Mass.  599, 
49  L,R.A.  564,  57  N.  E.  675 ;  Opin- 
ion of  Justices,  190  Mass.  611,  77  N. 
£.  820 ;  United  States  v.  Gettysburg 
Electric  R.  Co.  160  U.  S.  668,  40  L. 
ed.  576,  16  Sup.  Ct.  Rep.  427 ;  Jud- 
son,  Taxn.'2d  ed.  §  386. 

In  Judson  on  Taxation,  supra,  at 
page  407,  it  is  said:  "Whatever 
legitimately  tends  to  inspire  patri- 
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otic  sentiments,  and  to  enhance  the 
respect  of  citizens  for  the  institu- 
tions of  their  country,  and  incites 
them  to  contribute  to  its  defense  in 
time  of  war,  has  been  held  to  be  a 
lawful  public  purpose,  such  as  will 
justify  the  exercise  either  of  the 
power  of  taxation  or  of  the  power  of 
eminent  domain/' 

The  doctrine  is  well  stated  in 
State  ex  rel.  Morris  v.  Handlin,  38 
S.  D.  555,  162  N.  W.  380 :  "Look- 
ing  at  the  substance  and  general 
spirit  of  the  situation,  we  are  of  the 
view  that  any  assault  upon  the  gov- 
ernment of  the  United  States  by  in- 
surrection or  invasion  is  also  an 
assault  against  each  and  every  state 
government  in  the  Union,  and  that 
it  is  equally  the  duty  of  the  state  to 
assist  in  repelling    such    assaults. 


at 


'The  services  performed  while 
under  the  draft  were  public  and 
rendered  in  part  for  the  benefit  of 
this  state  as  one  of  the  states  of  the 
nation.  It  would  seem  from  a  read- 
ing of  the  state  and  Federal  Con- 
stitutions that  the  interests  and  du- 
ties on  the  part  of  the  state-  and 
nation  in  relation  to  the  common  de- 
fense, in  resisting  threatened  in- 
vasion or  insurrection,  are  so  insep- 
arably wound  and  woven  together 
that  it  would  make  but  little  dif- 
ference, if  any,  whether  the  mem- 
bers of  the  military  organization 
which  were  to  receive  the  benefit 
of  the  appropriation  were  state  or 
national." 

And  in  Opinion  of  Justices, 
190  Mass.  611,  77  N.  E.  820,  supra, 
it  is  said :  'The  doubt  which  arises 
as  to  the  rights  of  the  states  of  this 
country  in  this  respect  grows  out 
of  our  dual  system  of  government. 
The  Federal  government  alone  has 
power  to  declare  war,  and  our  sol- 
diers in  the  Civil  War  were  in  the 
military  service  of  the  United 
States.  So  far  as  we  have  been  in- 
formed, since  the  adoption  of  the 
Federal  Constitution,  none  of  the 
states  has  assumed  to  grant  pen- 
sions to  soldiers  for  service  in  the 
armies  of  the  United  States.  For 
such  purposes  it  is  generally  under- 


stood that  our  government  is  the 
Federal  government;  but  for  many 
purposes,  and  in  a  certain  field,  Mas- 
sachusetts is  a  sovereign  state,  main- 
taining an  independent  government. 
In  another  relation,  it  is  a  member 
of  the  family  of  states,  and  a  con- 
stituent force  in  the  national  organ- 
ization. We  are  inclined  to  the 
opinion  that  in  this  relation  it  is  so 
identified  with  the  nation  that  it 
may  treat  the  services  of  its  citizens 
who  serve  to  its  credit  in  the  armies 
of  the  United  States  as  entitled  to 
recognition  from  Massachusetts  as  a 
sovereign  state.  Each  of  us  is  a 
citizen  of  Massachusetts,  as  well  as 
a  citizen  of  the  United  States. 
Massachusetts  may  honor  her  citi- 
zens for  what  they  do  for  the  nation- 
al goverment  in  those  fields  to  which 
she  sends  them,  as  her  representa- 
tives under  the  Constitution  and 
laws  of  the  United  States." 

The  gratitude  due  the  soldier  is 
no  idle  sentiment.  He  who  leaves 
his  home  and  kindred,  enters  upon 
the  trials  and  hardships  of  a  sol- 
dier, risks  his  life  upon  the  battle- 
field for  the  good  of  his  country,  is 
certainly  entitled  to  the  gratitude  of 
all  citizens. 

There  is  another  question  which 
is  important  in  considering  the  pub- 
lic purpose  of  the  law.  The  asser- 
tion of  power  for  a  long  period  of 
time  on  the  part  of  the  state  in 
adopting  legislation  similar  to  that 
here  involved,  while  perhaps  not 
controlling,  is  entitled  to  great 
weight  on  the  question  of  public 
purpose.  The  state  of  Wisconsin 
from  early  times  has  passed  statutes 
awarding  money  by  taxation  for 
purposes  not  more  public  than  the 
purpose  involved  in  the  act  under 
consideration.  A  long  line  of  legis- 
lative enactments  of  the  state  of 
Wisconsin  as  well  as  similar  legis- 
lative enactments  in  other  states  are 
collected  in  the  briefs  of  counsel  for 
the  defendants,  which  show  that  not 
only  the  state  of  Wisconsin,  but  oth- 
er states,  have  regarded  suc^  or 
similar  purposes  as  that  here  in- 
volved, public.  Such  ^rmance  on 
the  part  of  the  legislatures,   and 
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continued  custom  amounting  to 
practical  construction   of  constitu* 

tional  provisions, 
law^flTee?  of  faas  great  weight  on 
^«S^«o\««-         the  question  of  va- 

lidity  of  the  legisla- 
tion, as  appears  from  decisions  not 
only  of  this  state,  but  of  the  United 
States  Suprenne  Court.  State  ex  rel. 
Hudd  V.  Timme,  54  Wis.  818,  11  N. 
W.  785 ;  Nunnemacher  v.  State,  129 
Wis.  190,  9  L.R.A.(N.S.)  121,  108 
N.  W.  627,  9  Ann.  Cas.  711 ;  Citi- 
zens'  Sav.  &  L.  Asso.  v.  Topeka,  20 
WaU.  655,  22  L.  ed.  455.  Inthelat- 
ter  case  the  court  said:  "They 
must  be  governed  mainly  by  the 
course  and  usage  of  the  government, 
the  objects  for  which  taxes  have 
been  customarily  and  by  long  course 
of  legislation  levied,  what  objects 
or  purposes  have  been  considered 
necessary  to  the  support  and  for  the 
proper  use  of  the  government, 
whether  state  or  municipal.  What- 
ever lawfully  pertains  to  this,  and  is 
sanctioned  by  time  and  the  acqui- 
escence of  the  people,  may  well  be 
held  to  belong  to  the  public  use,  and 
proper  for  the  maintenance  of  good 
government,  though  this  may  not  be 
the  only  criterion  of  rightful  taxa- 
tion." 

We  have  in  the  instant  case  not 
only  this  assertion  of  power  on  the 
part  of  the  legislature,  and  long- 
continued  custom,  but  we  also  have 
the  overwhelming  vote  of  the  peo- 
ple at  a  special  election  held  for  the 
purpose  of  ratifying  the  levy  of  the 
tax.  A  review  of  the  numerous 
statutes  referred  to  in  the  briefs 
will  show  how  liberal  our  legisla- 
ture has  been  in  making  provisions 
in  aid  of  soldiers  of  the  Civil  War. 

We  feel  warranted  in  holding 
upon  principle  and  authority  that 
the  purpose  of  the  act  is  a  public 
purpose  within  the  meaning  of  the 
Constitution. 

II.  It  is  further  insisted  by  coun- 
sel for  relator  that  the  power  of 
Congress  under  the  Federal  Consti- 
tution to  raise  and  support  armies, 
and  to  provide  and  maintain  a  navy, 
excludes  state  legislation  such  as  is 
involved  in  the  instant  case. 


This  contention  is  based  upon  § 
8,  art.  1,  of  the  Constitution  of  the 
United  States,  which  provides: 

"The  Congress  shall  have  power : 


**(11)  To  declare  war; 
"(12)   To     raise     and 


support 
armies;    .    .    . 

"(13)  To  provide  and  maintain  a 
navy; 

"  (14)  To  make  rules  for  the  gov- 
ernment and  regulation  of  the  land 
and  naval  forces ; 

"(15)  To  provide  for  calling 
forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrec- 
tions and  repel  invasions ; 

"  (16)  To  provide  for  organizing, 
arming  and  disciplining  the  militia, 
and  for  governing  such  part  of  them 
as  may  be  employed  in  the  service 
of  the  United  States,  reserving  to 
the  states  respectively,  the  appoint- 
ment of  the  officers,  and  the  author- 
ity of  training  the  militia  according 
to  the  discipline  prescribed  by  Con- 
gress;   .    .    . 

"To  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying 
into  execution  the  foregoing  pow- 
ers, and  all  other  powers  vested  by 
this  Constitution  in  the  govern- 
ment of  the  United  States,  or  in  any 
department  or  officer  thereof." 

Section  10  of  article  1  of  the 
United  States  Constitution  provides 
that  "(3)  no  state  shall,  without  the 
consent  of  Congress,  lay  any  duty 
of  tonnage,  keep  troops,  or  ships  of 
war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or 
engage  in  war,  unless  actually  in- 
vaded, or  in  such  imminent  danger 
as  will  not  admit  of  delay.*' 

Article  6  of  the  Constitution  of 
the  United  States  provides:  /'(2) 
This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be 
made  in  pursuance  thereof;  and  all 
treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme 
law  of  the  land ;  and  the  judges  in 
every  state  shall  be  bound  thereby, 
anything    in   the   Constitution    or 
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laws  of  any  state  to  the  contrary 
notwithstanding." 

The  following  cases  are  cited  in 
support  of  relator's  position  under 
this  head :  12  C.  J.  744 ;  Sturges  v. 
Crowninshield,  4  Wheat.  122,  193, 
4  L.  ed.  529,  548;  Tarble  Case,  13 
Wall.  397,  405,  20  L.  ed.  597,  600; 
Chinese  Exclusion  Case,  130  U.  S. 
581,  604,  605,  32  L.  ed.  1068,  1075, 
9  Sup.  Ct.  Rep.  623 ;  Selective  Draft 
Law  Cases  ( Arver  v.  United  States) 
245  U.  S.  366,  381,  62  L.  ed.  349, 
354,  L.R.A.1918C,  361,  38  Sup. 
Ct.  Rep.  159,  Ann.  Cas.  1918B, 
866 ;  Ferguson  v.  Landram,  1  Bush, 
548,  562;  People  ex  rel.  Barlow  v. 
Curtis,  50  N.  Y.  321,  826-828,  10 
Am.  Rep.  483 ;  Konkel  v.  State,  168 
Wis.  885,  339,  340,  170  N.  W.  715. 

In  considering  the  arguments  of 
counsel  and  cases,  it  may  be  well  to 
refer  to  some  general  provisions  in- 
volving the  relative  powers  of  the 
state  and  Federal  government.  It 
must  be  borne  in  mind  that  the 
Federal  government  under  the  Con- 
stitution has  only  delegated  powers, 
and  powers  not  delegated  to  it  or 
prohibited  to  the  states  are  reserved 
to  the  states  or  to  the  people  of  the 
several  states.  It  follows,  there- 
fore, that  powers  not  expressly  or 
by  necessary  implication  granted 
by  the  Constitution  to  the  Federal 

government,  nor 
prohibited  by  it  to 
the  states,  are  re- 
served to  the  states  respectively,  or 
to  the  people.  United  States  Consti- 
tution, art.  10  of  Amendments. 

The  objection  raised  by  counsel 
under  this  head  was  urged  in  the 
Brodhead  Case,  19  Wis.  624,  88  Am. 
Dec.  711,  and  disposed  of  as  follows : 
"Still  another  objection  is  that  the 
whole  power  of  levying  troops, 
organizing  armies,  fixing  compensa- 
tion, paying  bounties,  etc.,  resides  in 
Congress,  and  that  the  states  can 
take  no  action  in  the  matter.  This 
objection  was  urged  and  fully  met  in 
the  Pennsylvania  decision.  If  Con* 
gress  has  the  power  and  may  legis- 
late to  the  entire  exclusion  of  the 
states,  which  is  very  doubtful  so  far 
as  state  aid  to  the  persons  and  fam- 


— vevrera  of 
•tatea. 


ilies  of  volunteers  or  drafted  men  is 
concerned,  still  Congress  has  not 
done  so." 

It  is  clear  that  Wisconsin  has  re- 
served to  itself  a  certain  military 
policy  not  inconsistent  with  that 
granted  to  the  Federal  government 
under  the  United  States  Constitu- 
tion. Under  the  Wisconsin  Consti- 
tution the  legislature  "shall  deter- 
mine what  persons  shall  constitute 
the  militia  of  the  state,  and  may 
provide  for  organizing  and  disci- 
plining the  same  in  such  manner  as 
shall  be  prescribed  by  law."  Article 
4,  §  29.  "The  governor  shall  be 
commander  in  chief  of  the  military 
and  naval  forces  of  the  state." 
Article  5,  §  4. .  "The  legislature  may 
also  borrow  money  to  repel  inva- 
sion, suppress  insurrection,  or  de- 
fend the  state  in  time  of  war. 
..."  Article  8,  §  7.  "The  mili- 
tary  shall  be  in  strict  subordination 
to  the  civil  power."    Article  1,  §  20. 

Amendments,  Federal  Constitu- 
tion, art.  2,  provides:  "A  well- 
regulated  militia,  being  necessary  to 
the  security  of  a  free  state,  the  right 
of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed." 

It  is  clear,  therefore,  under  the 
Federal  Constitution  as  well  as  un- 
der our  state  Con- 
stitution, that  cer- 
tain military  policy 
is  reserved  to  the  state.  See  Wis. 
Stat.  1917,  §§  21.01  to  21.68,  and 
22.01  to  22.08,  and  U.  S.  Comp.  Stat. 
§  3041. 

The  case  of  New  York  v.  Miln,  11 
Pet.  102,  9  L.  ed.  648,  involved  the 
power  given  to  Congress  under  the 
Federal  Constitution  to  regulate 
commerce.  Under  a  statute  of  the 
state  of  New  York  imposing  penal- 
ties for  failure  by  the  master  or 
commander  of  a  ship  to  make  re- 
port, it  was  held  that  the  statute 
was  valid,  and  that  the  power  of 
Congress  under  the  commerce  clause 
of  the  Constitution  was  not  exclu- 
sive. At  page  139  of  11  Pet.  the 
court  said :  "That  a  state  has  the 
same  undeniable  and  unlimited 
jurisdiction  over  all  persons  and 
things  within  its  territorial  limits 


— mllitaiT 
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as  any  foreign  nation,  where  that 
jurisdiction  is  not  surrendered  or 
restrained  by  the  Constitution  of 
the  United  States;  that,  by  virtue 
of  this,  it  is  not  only  the  right,  but 
the  bounden  and  solemn  duty,  of  a 
state  to  advance  the  safety,  happi- 
ness, and  prosperity  of  its  people, 
and  to  provide  for  its  general  weK 
fare,  by  any  and  every  act  of  legis- 
lation which  it  may  deem  to  be  con- 
ducive to  these  ends,  where  the 
power  over  the  particular  subject, 
or  the  manner  of  its  exercise,  is  not 
surrendered  or  restrained  in  the 
manner  just  stated/' 

It  may  be  conceded  for  the  pur- 
pose of  this  case  that  the  power  to 
raise  and  support  an  Army  and  a 
Navy  rests  with  Congress,  and  that 
the  states  are  precluded  from 
adopting  laws  which  may  obstruct 
or  embarrass  such  exercise  of  power. 
But  the  Soldiers*  Bonus  Law  under 
consideration,  does  not  interfere 
with  the  exercise  of  the  power  to 
raise  and  support  an  army.  Justice 
Cooley,  in  his  work  on  Taxation 
(page  217),  lays  down  the  rule  as 
follows:  "The  general  government 
having  authority  to  declare  war  and 
conduct  warlike  operations,  no 
question  can  exist  of  its  right  to 
levy  taxes  in  order  to  pay  bounties 
for  military  services  performed  or 
promised.  The  several  states  may 
with  as  little  question  do  the  same." 

In  matters  of  concurrent  juris- 
diction between  the  Federal  gov- 
ernment and  the  states,   the  state 

has    the    right    to 

;;^i«uiiteV**'  fe^slate  where  such 

legislation  is  not  m 
conflict  with  the  act  of  Congress. 
Bosworth  V.  Harp,  154  Ky.  559,  45 
L.R.A.(N.S.)  692,  157  S.  W.  1084, 
Ann.  Cas.  1915C,  277;  State  v. 
Holm,  139  Minn.  267,  L.R.A.1918C, 
304,  166  N.  W.  181.  This  rule  is 
recognized  and  asserted  in  Konkel 
V.  State,  168  Wis.  335,  170  N.  W. 
715.  At  page  341  of  168  Wis.,  it  is 
said:  'The  United  States  and  tiie 
states  have  a  concurrent  right  in  re- 
spect to  the  subject-matter  here 
under  consideration.  The  question 
then  arises  whether  or  not  there  is 
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a  conflict  between  chapter  409  and 
the  Soldiers  &  Sailors'  Civil  Relief 
Act  [Act  March  8,  1918,  chap.  20, 
40  Stat,  at  L.  440,  Comp.  Stat.  1918, 
§§  3078ia-3078iss,  Fed.  Stat.  Anno. 
Supp.  1918,  pp.  812-825].  If  there 
be  a  conflict,  the  act  of  Congress,  by 
paragraph  2,  art.  6,  of  the  Federal 
Constitution,  is  made  the  supreme 
law  of  the  land." 

Now,  it  is  clear  from  the  decisions 
of  this  court,  includin'^  the  Brod- 
head  Case,  as  well  as  numerous  de- 
cisions in  other' courts,  that  there  is 
no  conflict  between     ,^     ,   .  ^ 

,,        ,       •   1    J .  1  —power  of  states 

the  legislation  here  to  sT^nt  bonv* 
under  consideration  **  ■•»d*«'»- 
and  the  Constitution  of  the  United 
States  and  laws  passed  in  pursuance 
thereof.  It  is  true,  as  stated  in 
Sturges  V.  Crowninshield,  4  Wheat. 
122,  4  L.  ed.  529,  relied  upon  by 
counsel  for  relator,  that  "whenever 
the  terms  in  which  a  power  is  grant- 
ed to  Congress,  or  the  nature  of  the 
power,  requires  that  it  should  be 
exercised  exclusively  by  Congress, 
the  subject  is  as  completely  taken 
from  the  state  legislatures  as  if  they 
had  been  expressly  forbidden  to  act 
on  it." 

The  above  rule,  when  applied  to 
the  particular  facts  of  the  case,  is  a 
correct  statement  of  the  law,  and  is 
as  strong  authority  in  favor  of  the 
relator's  position  as  any  cited  by 
counsel.  The  point  involved  in  the 
Crowninshield  Case  is  briefly  stated 
in  the  syllabus  at  page  122  of  4 
Wheat.,  as  follows:  "Since  the 
adoption  of  the  Constitution  of  the 
United  States  a  state  has  authority 
to  pass  a  bankrupt  law,  provided 
such  law  does  not  impair  the  obli- 
gation of  contracts,  within  the  mean- 
ing of  the  Constitution,  art.  1,  §  10, 
and  provided  there  be  no  act  of  Con- 
gress in  force  to  establish  a  uniform 
system  of  banloruptcy,  conflicting 
with  such  law." 

At  page  340,  Konkel  v.  State,  168 
Wis.  335,  this  court  said:  "In  cer- 
tain cases  it  is  held,  where  the  Unit- 
ed States  and  the  state  have 
concurrent  powers,  that  the  exercise 
of  the  power  of  the  United  States  is 
exclusive,  and  the  enactment  of  the 
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state  must  stand  aside.  Sturges  v. 
Crowninshield,  supra.  In  certain 
other  cases  it  is  held  that  the  enact- 
ments of  both  the  United  States  and 
the  state  may  stand  together  if 
there  is  in  fact  no  conflict.  Asbell 
V.  Kansas,  209  U.  S.  251,  52  L*  ed. 
778,  14  Ann.  Cas.  1101,  28  Sup.  Ct. 
Rep.  485;  Savage  v.  Jones,  225  U. 
S.  501,  56  L.  ed.  1182,  32  Sup.  Ct. 
Rep.  715.  In  a  particular  case  clas- 
sification is  often  difficult,  and  the 
decisions  of  the  Federal  as  well  as 
of  the  state  courts  are  not  always 
consistent." 

Counsel  for  the  relator  have 
brought  to  the  attention  of  the 
court  numerous  acts  of  Congress 
respecting  Federal  military  regula- 
tions. We  do  not  feel  warranted  in 
discussing  at  length  such  legisla- 
tion; it  is  sufficient  to  say  that 
in  our  opinion  there  is  nothing  in 
the  Soldiers'  Bonus  Law  of  Wiscon- 
sin conflicting  with  the  Federal 
legislation.  The  Federal  acts  re- 
lied upon  have  reference  primarily 
to  the  status  of  the  soldier,  as  such, 
while  engaged  in  the  service  of  the 
United  States.  Konkel  v.  State, 
supra. 

The  Soldiers'  Bonus  Law,  based 
as  it  is  upon  the  interest  of  the  state 
in  the  successful  prosecution  of  the 
war,  and  "as  a  token  of  appreciation 
of  the  character  ^nd  spirit  of  their 
patriotic  service,  and  to  perpetuate 
such  appreciation  as  a  part  of  the 
history  of  Wisconsin,"  does  not  bur- 
den or  interfere  or  conflict  with  the 
several  Federal  acts  to  which  coun- 
sel refer. 

As  pointed  out  in  Southern  R.  Co. 
V.  Reid,  222  U.  S.  424,  56  L.  ed.  257, 
32  Sup.  Ct.  Rep.  140,  acts  of  Con- 
gress and  state  laws  are  in  conflict 

Connie*  of  law.  ^hen,  if  one  obeys 
-Hutate  uttd  Pe*-  the  State  law,  he  m- 
erai  »t«tnte«.        ^^^^  ^j^^  penalties  of 

the  Federal  law,  and,  if  he  obey  the 
Federal  law,  he  incurs  the  penalties 
of  the  state  law.  As  stated  in  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haber,  169 
U.  S.  613,  42  L.  ed.  878,  18  Sup.  Ci 
Rep.  488 :  ''A  [state]  statute  enact- 
ed in  execution  of  a  reserved  pow- 
er of  the  state  is  not  to  be  regarded 


as  inconsistent  with  an  act  of  Con- 
gress passed  in  the  execution  of  a 
clear  po^er  under  the  [Federal] 
Constitution,  unless  the  repugnance 
or  conflict  is  so  direct  and  positive 
that  the  two  acts  cannot  be  recon- 
ciled or  stand  together." 

Without  further  discussion,  we 
are  satisfied  that  the  power  of  Con- 
gress under  the  Federal  Constitu- 
tion to  raise  and  support  armies  and 
to  provide  and  maintain  a  navy  does 
not  exclude  state  legislation  such  as 
that  here  involved. 

III.  It  is  further  urged  by  counsel 
for  relator  that  the  taxing  scheme 
embodied  in  the  act  is  unconstitu- 
tional. This  contention  is  based 
upon  the  idea  that  the  law  is  in  con- 
flict with  constitutional  provisions 
respecting  special  legislation,  uni- 
formity, equal  distribution  of  bur- 
dens, and  equal  protection  of  the 
law;  that   the   sur-  -,^^  fc„»..  ,«* 

,  '  ^    TAX— vo Ban   for 

tax      provisions      of    •oldler»-«p«clmI 

the  act  in  question,  »*»*»»-^*— • 
constitute  special  and  class  legisla- 
tion.   The    material   points   raised 
under  this  head  are: 

(a)  The  law  is  special  and  pro- 
hibited by  §  31,  art.  4,  of  the  Con- 
stitution and  §  1  of  article  8,  which 
provides  that  the  rule  of  taxation 
shall  be  uniform. 

(b)  That  the  special  character 
and  inequality  of  the  act  as  applied 
to  the  different  forms  of  taxation  is 
obnoxious  to  constitutional  provi- 
sions, because  there  is  no  basis  for 
the  inequality  of  burden. 

(c)  That  the  surtax  provision  of 
the  act  constitutes  special  and  class 
legislation. 

( 1 )  That  it  is  imposed  upon  a  se- 
lected class  of  1918  incomes. 

(2)  That  exemptions  are  unequal 
and  unreasonable. 

(3)  The  provisions  with  refer- 
ence to  exemptions  of  personal  prop- 
erty are  unequal  and  unreasonable, 
this  provision  is  claimed  discrimi- 
natory, not  only  as  between  individ- 
uals, but  as  to  corporations. 

(4)  That  there  is  also  a  lack  of 
uniformity  and  equality  between 
railroads  and  others  taxied  on  ad 
valorem  basis. 
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No  time  need  be  spent  in  dis- 
cussing the  tax  imposed  not  exceed- 
ing 3  mills  on  the  dollar  upon  the 
taxable  property  of  the  state.  This 
provision  is  included  in  an  amend- 
ment to  the  statute,  and  provides  for 
a  general  tax  upon  all  properly  to 
meet  the  burden  imposed  by  the  law 
not  covered  by  the  surtax  and  is 
levied  for  a  public  purpose.  The  3- 
mill  tax,  therefore,  cannot  be  open 
to  the  objection  of  inequality  of  bur- 
den, special  legislation,  or  want  of 
equal  protection  of  the  law. 

The  principal  attack  made  by 
relator,  as  we  understand  the  argu- 
ment, is  upon  the  surtax.  The  sur- 
tax provision  is  in  effect  an 
amendment  to  the  Income  Tax  Law 
by  increasing  the  tax  upon  incomes. 
If  the  surtax  be  not  open  to  objec- 
tion under  the  law  relating  to  in- 
come taxation,  it  must  be  held  valid. 
The  only  uniformity  required  under 
the  Income  Tax  Law  is  uniformity 
within  the  class.  Income  Tax 
Cases,  148  Wis.  456,  L.R.A.1915B, 
569,  134  N.  W.  673,  135  N.  W.  164, 
Ann.  Cas.  1913A,  1147. 

The  contention  that  the  law  is 
special  and  prohibited  by  §  31,  art. 

4,  of  the   Constitu- 

faw^ieciai**       ^^^^  ^^  without  mer- 
learisiation-  it.      Incomc      Tax 

iBco^eiT'to  raise  Cascs,  supra.  Clear- 
nSuRlrl?''  ly»     the     objection 

cannot  apply  to  the 
surtax  if  classification  be  proper 
and  exemptions  reasonable.  The 
argument  under  this  head  may  be 
considered  under  two  propositions: 
(1)  Classification;  and  (2)  ex- 
emptions. It  is  said  the  classifica- 
tion is  not  valid  because  imposed 
upon  a  selected  class  of  1918  in- 
comes ;  hence  a  closed  class,  with  no 
opportunity  for  others  to  grow  into 
the  class.  The  legislature  made  no 
classification.  It  was  confronted 
with  the  problem  of  having  to  raise 
a  large  sum  of  money  for  distribu- 
tion as  soon  as  practicable.  To  se- 
cure such  sum  it  levied  the  same 
upon  the  basis  of  incomes  of  1918, 
the  tax  upon  which  is  payable  in 
1920,  and  upon  the  assessed  value 


of  real  estate  and  personal  property 
for  the  year  1919 ;  the  same  being 
the  resources  of  the  next  tax  levy  as 
specified  in  §  2  of  the  act.  There 
was  no  more  a  classification  here 
than  there  is  in  any  case  where  an 
additional  sum  is  added  to  the  usual 
tax  to  be  raised  for  any  given  years. 

Under  the  decisions  of  this  court 
since  the  passage  of  the  Income  Tax 
Law  we  have  in  this  state  two  inde-- 
pendent  systems  of  taxation,  name- 
ly, property  tax  and  income  tax, 
and,  while  the  uniformity  clause  of 
the  Constitution  applies  to  property 
tax,  it  has  no  ap- 
plication to  income  J^S^i^ftr.^ 
tax.  The  amend- 
ment to  the  Constitution  which  is 
the  basis  of  the  income  tax  pro- 
vides :  ''Taxes  may  also  be  imposed 
on  incomes,  privileges  and  occupa- 
tions, which  taxes  may  be  graduat- 
ed and  progressive,  and  reasonable 
exemptions  may  be  provided." 

The  proposition  which  confront- 
ed the  legislature  in  the  case  at  bar 
was  to  provide  for  an  emergency 
tax  and  one  which  would  expire 
within  the  time  fixed  for  raising  the 
funds.  The  legislature,  therefore, 
provided  for  raising  a  part  of  the 
fund  by  a  surtax  or  tax  added  to  the 
normal  income  tax.  So  we  must 
test  this  surtax  by  the  same  princi- 
ples which  apply  to  the  original  In- 
come Tax  Law. 

The  taxation  of  persons  progres- 
sively under  the  Income  Tax  Law 
may  be  levied  by  the  legislature  an^ 
reasonable  exemptions  may  be  pro- 
vided. Income  Tax  Cases,  148  Wis. 
at  page  507.  As  said  in  that  case : 
"It  clearly  appears  that  taxation  of 
property  and  taxation  of  incomes 
are  recognized  as  two  separate  and 
distinct  things  in  the  state  Consti- 
tution; both  may  be  levied  .  .  . 
because  the  Constitution  says  so." 

The  court  further  said,  at  page 
504  of  148  Wis. :  "With  the  politi- 
cal  or  economic  policy  or  expediency 
of  the  law  we  have  nothing  to  do." 

As  has  been  repeatedly  decided 
by  this  court,  the  legislature  has  a 
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very  broad  discretion  under  the  In- 
come Tax  Law,  and 

;?\rco«e**lS!      as  regards  classifi- 

cation  it  is  enough 
that  there  be  no  discrimination  in 
favor  of  one  as  against  another  of 
the  same  class,  and  that  the  method 
of  assessment  and  collection  of  tax 
is  not  inconsistent  with  natural  jus- 
tice. Michigan  C.  R.  Co.  v.  Powers, 
201  U.  S.  245,  50  L.  ed.  744,  26  Sup. 
Ct.  Rep.  459;  Income  Tax  Cases, 
supra ;  State  ex  rel.  Bernhard  Stem 
&  Sons  v.  Bodden,  165  Wis.  75,  160 
N.  W.  1077;  State  ex  rel.  Mani- 
towoc Gas  Co.  v.  Wisconsin  Tax 
Commission,  161  Wis.  114,  152  N. 
W.  848;  Northwestern  Mut.  L.  Ins. 
Co.  v.  State,  163  Wis.  489,  155  N. 
W.  609,  158  N.  W.  328. 

It  is  also  insisted  by  counsel  for 
relator  that  the  exemptions  are  un- 
equal and  discriminatory  in  many 
respects,  and  particularly  as  be- 
tween persons  and  corporations, 
and  also  as  between  corporations. 
There  may  have  been  within  the 
mind  of  the  legislature  valid  reasons 
for  the  exemptions  made  and  which 
are  complained  of  by  the  relator, 
and,  unless  we  can  say  that  the  ex- 
emptions are  manifestly  unjust, 
arbitrary,  or  whimsical,  courts  have 

no  power  to  inter- 

o^jr^iS^Kw.     fere  with  the  legis- 

lative  enactment 
merely  because  the  judicial  mind 
might  reach  a  different  conclusion 
as  to  the  policy  or  wisdom  of  the 
law.  We  must  presume  that  in  lay- 
ing the  tax  under  the  law  in  ques- 
tion the  legislature  surveyed  the 
whole  field  in  determining  upon  a 
reasonable  apportionment  of  tax 
burden.  And  the  legislature  had  a 
right  to  take  into  account,  in  levy- 
ing the  burdens,  who  was  best  able 
to  pay.  Income  Tax  Cases,  supra. 
In  regard  to  the  broad  discretion 
of  the  legislature  we  cannot  do  bet- 
ter than  quote  from  Chicago  &  N. 
W.  R.  Co.  V.  State,  128  Wis.  663,  at 
page  642,  108  N.  W.  681 :  "Under 
our  Constitution,  it  must  be  re- 
membered there  is  the  amplest  pow- 
er on  the  part  of  the  legislature  to 
exempt  an  entire  class  of  property 


from  taxation,  and  to  make  such 
class  very  narrow,  even  excluding 
from  the  benefits  accorded  to  the 
members  thereof  those  owning 
property  of  the  same  general  class, 
so  long  as  the  character  of  that 
owned  by  those  of  the  subclass  is  so 
far  different  from  that  owned  by 
otiiers  as,  within  the  boundaries  of 
reason  at  least,  to  suggest  necessity 
or  propriety,  having  regard  to  the 
public  good  and  the  constitutional 
object  to  be  attained,  and  limitations 
in  respect  thereto  of  substantially 
different      legislative      treatment. 


The  discretion  of  the  legislature 
in  this  field  is  so  broad  that  it  is  not 
competent  for  the  court  to  mark  the 
constitutional  limitations  of  it,  oth- 
er than  at  the  farthest  one  might  go 
without  transcending  all  reason.'" 

What  constitutes  proper  classifi- 
cation has  been  repeatedly  consid- 
ered by  this  court,  and  further  dis- 
cussion is  unnecessary.  State  ex 
rel.  Risch  v.  Policemen's  Pension 
Fund,  121  Wis.  44,  54,  98  N.  W. 
934 ;  Johnson  v.  Milwaukee,  88  Wis. 
383,  390,  60  N.  W.  270 ;  Wagner  v. 
Milwaukee  County,  112  Wis.  601, 
607, 88  N.  W.  577 ;  Bingham  v.  Mil- 
waukee,  127  Wis.  344,  347,  106  N. 
W.  1071 ;  Kiley  v.  Chicago,  M.  &  St. 
P.  R.  Co.  138  Wis.  215,  119  N.  W. 
309,  120  N.  W.  756,  21  Am.  Neg. 
Rep.  394;  Ladd  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Co.  142  Wis.  165, 
125  N.  W.  468;  Maercker  v.  Mil- 
waukee, 151  Wis.  324,  328,  L.R.A. 
1915F,  1196,  139  N.  W.  199,  Ann. 
Cas.  1914B,  199.  The  classification 
here  is  in  conformity  with  the  rule 
of  the  foregoing  decisions.  Income 
Tax  Cases,  supra. 

There  is  no  discrimination  within 
the  class.  The  exemptions  in  each 
class  apply  to  every  member  of  the 
class,  and  it  is  no  objection  that  the 

exemptions   in   one  _i„eome-. 
class   are   different  «iflevfAee  im 
from   those   in  an-  •«-!►«—• 
other  where  there  is  proper  classifi- 
cation. 

The  fact  that  individuals  pay  on 
the  first  $4,000  of  income,  while  cor- 
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porationSy    joint  stock    companies, 

and  associations  pay 

betmen  olv-    ^     OB  thC  first    $1,000, 

?^*ff *??■•.•"*       does  not  make  the 

exemption  arbi- 
trary or  whimsical,  because  there 
may  have  been  good  grounds  for 
such  dilference  in  tile  mind  of  the 
legislature,  after  a  review  of  the 
whole  field.  The  legislature  ob- 
viously sought  to  make  a  fair  dis- 
tribution of  burdens  between  l^e 
two  classes  by  providing  that  corpo- 
rations, joint  stock  companies,  aaid 
associations  should  be  allowed  to 
deduct  before  the  tax  is  computed, 
from  net  income,  an  amount  equal 
to  6  per  cent  of  its  capital  stock,  sur- 
plus, and  undivided  profits.  It  is 
well  settled  that  putting  corpora- 
tions in  one  class  and  individuals  in 
another  is  proper  classification. 
This  is  decided  by  this  court  in  In- 
come Tax  Cases,  148  Wis.  458, 
L.R.A.1916B,  569,  134  N.  W-  678, 
135  N.  W.  164,  Ann.  Cas.  1913A, 
1147,  where  it  is  held  that  there  is  a 
substantial  difference  in  situations 
between  individuals  and  corpora- 
tions, which  justifies  the  classifica- 
tion. A  corporation  is  an  artificial 
creation  of  the  state,  endowed  with 
franchises  and  privileges  of  many 
kinds  whidi  the  individual  has  not. 
Northwestern  Mut.  L.  Ins.  Co.  v. 
State,  168  Wis.  484,  155  N.  W.  609, 
158  N.  W.  828. 

Counsel  makes  the  point  that 
since  the  general  law  provides  that 
the  income  taxpayers  should  be  en- 
titled to  an  offset  to  the  extent  of 
their  personal  property,  and  the 
present  act  denies  the  offset  against 
the  surtax  levied  for  the  particular 
purpose  of  the  act,  the  present  act  is 
objectionable  and  discriminatory 
-.refiiMi  *^^  ^  denial  of  due 

permtt^lTaet  of      prOCCSS.      Wc  dO  not 

personal  refifard   this   obiec- 

tion  tenable.  Such 
offset  was  sustained  by  this  court  in 
the  Income  Tax  Cases,  148  Wis.  456, 
L.R.A.1915B,  569,  134  N.  W.  673, 
135  N.  W.  164,  Ann.  Cas.  1918A, 
1147,  and  the  same  objections  which 
are   raised  here  could  have  been 
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raised  with  equal  force  there.  More- 
over, what  we  have  heretofore  said 
we  think  sufficient  on  this  subject. 

It  is  further  insisted  that  the 
provision  allowing  corporations  to 
deduct  6  per  cent  of  their  capital 
stock,  surplus,  and  undivided  prof- 
its, when  applied  to  foreign  corpo- 
rations and  companies  who  derive 
large  incomes  from  Wisconsin  busi- 
ness, though  perhaps  having  but 
little  capitid  invested  in  Wisconsin, 
is  discriminaffcory,  because  it  is  ap- 
plicable without  exception  or  quali- 
fication to  the  income  of  corpora- 
tions. A  foreign  corporation,  there- 
fore, although  having  a  compara- 
tively large  income  from  Wisconsin 
business,  with  but  a  small  part  of  its 
capital  invested  in  Wisconsin, 
might,  by  deducting  6  per  cent  of  its 
entire  capital,  surplus/ and  undivid- 
ed profits,  wipe  out  its  entire  sur- 
tax. 

We  do  not  decide  whether  the  sec- 
tion as  so  construed  would  be  dis- 
criminatory or  not.  We  do  not 
think  the  section  should  be  so  con- 
strued. Section  7  is  in  effect  an 
amendment  of  §  1087m6,  Wis.  Stat, 
which  is  a  part  of  the  Income  Tax 
Law.  The  section,  as  amended, 
therefore,  must  be  construed  as  a 
part  of  the  Income  Tax  Act.  The 
following  is  a  part  of  subdivision  3, 
§  1087m2 :  "With  respect  to  othier 
income,  persons  engaged  in  business 
within  and  without  the  state  shall 
be  taxed  only  upon  such  income  as 
is  derived  from  business  transacted 
and  property  located  within  the 
state,  which  may  be  determined  by 
an  allocation  and  separate  account- 
ing for  such  income  when  made  in 
form  and  manner  prescribed  by  the 
Tax  Commission,  but  otherwise 
shall  be  determined  in  the  manner 
specified  in  subd.  (e)  of  subsec.  7  of 
§  1770b  of  the  statutes,  as  far  as  ap- 
plicable.'* 

Taking  the  law  as  a  whole,  it 
must  be  fairly  construed  to  mean 
that  in  determining  the  basis  upon 
which  the  6  per  cent  deduction  is  to 
be  computed,  the  capital  stock,  sur- 
plus, and  undivided  profits  must  be 
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allocated  upon  the  same  baais  as  the 
allocation  of  the  income  tax  is  to  be 
made.  So  construed,  all  corpora- 
tions, foreign  and  domestic,  are 
treated  alike,  and  there  is  no  dis- 
crimination in  favor  of  or  against 
foreign  corporations.  The  taxable 
income  is  derived  from  business  and 

property       located 
™™?-2;«#       within     tbe     state, 

percentagrc  ox  _      ,  , ,      ' 

o»»itai-effMt       and    m    computing 

the  deduction  the 
basis  of  the  deduc- 
tion should  be  made  the  property 
out  of  which  the  income  is  earned. 
This  construction  is  not  only  just 
and  reasonable,  but  carries  out  the 
legislative  intent  and  avoids  the  un- 
reasonable conclusion  that  the  leg- 
islature intended  to  permit  foreign 
corporations  in  many  instances  to  be 
wholly  exempted  from  the  tax. 

Point  is  also  made  by  relator  that 
there  i3  lack  of  uniformity  and  in- 
equality of  treatment  as  between 
railroads  and  others  taxed  on  the 
ad  valorem  basis.  The  question  dis- 
cussed under  this  head  refers  to  de- 
tail in  the  administration  of  the  tax- 
ing power,  and  the  points  urged  do 
not  seem  to  affect  the  validity  of  the 
act  in  question.  We  think  this  quite 
clear  from  the  cases  cited  by  relator. 
Chicago  &  N.  W.  R.  Co,  v.  State,  128 
Wis.  553,  108  N.  W.  557,  and  Min- 
neapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
V.  Douglas  County,  159  Wis.  408, 
150  N.  W.  422,  Ann.  Cas.  1916E, 
1199. 

What  has  been  said  heretofore  we 
think  sufficient  to  show  that  the 
question  of  uniformity  and  inequal- 
ity is  not  involved  in  the  point 
raised. 

It  is  further  urged  that  the  right 
granted  to  county  boards  to  elect  to 
issue  bonds  is  an  unlawful  delega- 
tion of  legislative  power,  and  vio- 
lates the  constitutional  provision 
that  the  rule  of  taxation  shall  be 
uniform.  We  do  not  think  this  posi- 
tion well  taken.  The  right  to  levy 
the  mill  tax  is  not  delegated  to 
counties.  The  levy  is  a  legislative 
act,  and  the   right  granted   to  the 


county  to  issue  bonds  is  a  privilege 
which  it  may  exer- 
cise at  its  option  in  Sa^SSuS^f 


making  provision  poiwer-»«tiior- 
f or  the  payment  of  "Ja^.*"*"* 
the  tax,  and  there- 
by the  amount  of  the  levy  may  be 
remitted.  There  is  no  delegation  of 
power  to  the  county  respecting  the 
levy.  The  tax  under  the  present 
act  is  levied  by  the  legislature,  and 
the  bond  issue  is  a  mere  detail  re- 
garding payment.  The  pi^rment  is 
administrative,  not  legislative.  Un- 
der this  head  counsel  for  relator  re- 
lies upon  State  ex  rel.  Carey  v. 
Ballard.  158  Wis.  251,  148  N,  W. 
1090,  but  it  will  be  seen  that  in  that 
case  the  legislative  power  to  levy 
the  tax  under  the  act  there  involv^ 
was  delegated  to  a  group  of  free- 
holders of  the  county,  so  there  was 
clearly  a  delegation  of  legislative 
power  to  levy  a  tax ;  hence  the  case 
is  not  in  point  here.  We  do  not  un- 
derstand that  the  provision  with 
reference  to  the  issue  of  bonds  was 
intended  to  relieve  the  counties  so 
electing  to  issue  bonds  from  paying 
their  taxes  at  the  same  time  and  in 
the  same  manner  as  counties  that 
had  not  issued  bonds  are  i^uired 
to  do,  or  to  spread  the  period  of 
pajsrment  beyond  the  time  for  the 
payment  and  collection  of  taxes. 

IV.  It  is  further  contended  by 
relator  that  the  duties  conferred 
upon  the  recognition  board  provid- 
ed in  the  act  were  a  delegation  of 
legislative  power.  We  regard  this 
contention  untenable.  The  duties  of 
the  recognition  board    are  purely 

ministerial,  and  un-     ^„tcTTinm: 
der     repeated     de-  aitatateriai 
cisions  of  this  court  ****-  •"  ^*^'*- 
cannot  be  regarded  as  a  delegation 
of  legislative  power.    Re  Reviser  of 
Statutes,  141  Wis.  592,  124  N.  W. 
670, 18  Ann.  Cas.  1176 ;  Union  lime 
Co.  v.. Railroad    Commission,    144 
Wis.  523,  129  N.  W.  605 ;  State  ex 
rel.  Buell  v.  Frear,  146  Wis.  291,  34 
L.R.A.(N.S.)  480,  131  N.  W.  832; 
Chippewa  &  F.  Improv.  Co.  v.  Bail- 
road  Commission^  164  Wis.  106, 159 
N.  W.  739 ;  State  v.  Lange  Canning 
Co.  164  Wis.  228,  167  N.  W.  777, 
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160  N.  W.  57 ;  State  ex  rel.  Owen  v. 
Stevenson,  164  Wis.  669,  161  N. 
W.  1. 

Various  provisions  of  the  statute 
recognize  this  rule.  In  Income  Tax 
Cases,  148  Wis.  611,  L.R.A.1916B, 
669,  184  N.  W.  690,  Ann.  Cas. 
1918A,  1147,  It  is  said :  "It  is  not 
a  del^ation  of  legislative  power  to 
vest  in  the  state  Tax  Commission  by 
law  the  power  of  appointing  asses- 
sors of  incomes  and  fixing  their 
salaries." 

In  the  instant  case  the  legislature 
has  determined  the  rule  of  law  re- 
specting the  duties  of  the  recogni- 
tion boards  and  the  determination  of 
the  facts  is  vested  in  the  board.  1 
Cooley,  Taxn.  8d  ed.  99, 100 ;  Chicago 
&  N.  W.  R.  Co.  V.  State,  128  Wis. 
533,  108  N.  W.  667;  State  ex  reL 
Carey  v.  Ballard,  158  Wis.  251,  148 
N.  W.  1090. 

In  view  of  the  various  statutes  of 
this  state  touching  this  subject  and 
the  decisions  of  this  court,  we  re- 
gard discussion  of  the  subject  un- 
necessary, 

V.  It  is  also  insisted  that  the  law 
in  question  violates  §  2  of  article  6 
of  the  Constitution,  which  provides 
that  the  secretary  of  state  shall  be 
ex  officio  auditor.  The  contention 
under  this  head  is,  in  effect,  that  the 
power  of  audit  is  taken  from  the 
secretary  of  state  and  given  to  the 
service  recognition  board.  We  do 
not  regard  this  contention  tenable. 
The  powers  given  to  the  service 
recognition  board  are  of  an  admin- 
istrative character.  State  ex  rel. 
Rosenhein  v.  Frear,  138  Wis.  173, 
119  N.  W.  894. 

It  is  true  that  the  law  gives  the 
service  recognition  board  charge 
and  control  of  the  general  scheme  of 
payments,  and  is  authorized  to  adopt 
rules  uniform  throughout  the  state 
for  the  distribution   of  the   funds 

and  the  ascertain- 
ment and  selection 
of  proper  bene- 
ficiaries and  the 
amounts  to  which 
beneficiaries  are  entitled.  But  in 
the  last  analysis  the  secretary  of 
state  shall  audit  and  pass  upon  all 


•fate — ^lilterfer- 
«iiee  vrltli 
eo«atlt«tloiial 
po'vrera  »• 


matters  of  which,  under  the  Consti- 
tution, he  is  ex  officio  auditor.  We 
are  satisfied  that  the  law  does  not 
interfere  with  the  constitutional  au- 
thority of  the  secretary  of  state  as 
auditor.  United  States  v.  Sanborn, 
135  U.  S.  271,  34  L.  ed.  112, 10  Sup. 
Ct.  Rep.  812;  Binder  v.  Madison, 
163  Wis.  625,  158  N.  W.  302;  State 
ex  rel.  Langer  v.  Kositzky,  38  N.  D. 
616,  L.R.A.1918D,  287,  166  N.  W. 
534. 

It  is  further  insisted  by  relator, 
but  we  think  not  seriously,  that  the 
provision  of  subixiiasion  to  the  peo- 
ple of  the  question  involved  under 
the   law   as   to   whether    the   tax 
should  be  levied  renders  the  act  un- 
constitutional.   This  court  has  held 
that  the  legislature  may  make  the 
taking  effect  of  the 
law  dependent  up-  power  tp'rclfer 
on   a  vote    of  the  jVl5J£f.  ** 
people.     Smith    v. 
Janesville,  26  Wis.   291;   State  ex 
rel.  Van  Alstine  v.  Frear,  142  Wis. 
320,  126  N.  W.  961,  20  Ann.  Cas. 
633. 

In  closing  this  opinion  we  deem  it 
proper  to  refer  to  a  misfit  of  cer- 
tain administrative  details  of  the 
act.  The  proceeds  of  the  property 
tax  will  be  returned  to  the  state 
treasurer  along  with  the  general 
property  taxes  not  later  than  the 
second  Monday  of  March.  The  in- 
come tax  is  not  required  to  be  re- 
turned to  the  state  treasurer  until 
the  1st  day  of  May.  Section  1121. 
The  result  will  be  that  a  portion  of 
the  money  will  be  available  for  the 
pajmient  of  the  bonuses  at  least  six 
weeks  before  all  is  available  there- 
for. Either  all  must  wait  until  the 
1st  of  May,  or  some  will  be  paid 
much  earlier  than  others.  Either 
solution  may  result  in  an  unfortu- 
nate misunderstanding,  if  not  dis- 
satisfaction. We  see  no  reason  why 
the  legislature  could  not  have  re- 
quired the  income  tax  to  be  returned 
with  the  general  property  tax,  and 
its  failure  to  do  so  was  no  doubt  the 
result  of  oversight.  However,  if  the 
various  county  treasurers  co-operate 
in  the  spirit  prompting  the  enact- 
ment of  the  law,  the  administrative 
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hitch  pointed  out  may  be  avoided. 
While  they  are  not  required  under 
the  law  to  make  return  of  the  in- 
come tax  until  the  1st  day  of  May, 
they  are  not  obliged  to  withhold 
such  tax  until  that  date,  but  are  at 
liberty  to  remit  the  same  as  soon  as 
it  comes  into  their  possession.  We 
have  no  doubt  that  the  county 
treasurers  will  cheerfully  co-operate 
to  the  end  that  the  money  avail- 


able for  the  payment  oi  these 
bonuses  will  be  seasonably  trans- 
mitted to  the  state  treasurer,  enab- 
ling him  to  make  prompt  paymeant, 
and  thus  avoid  resulting  annoyance 
and  misunderstanding. 

It  follows  that  the  demurrer  to 
the  complaint  must  be  sustained. 

The  demurrer  to  the  complaint  is 
sustained,  and  the  action  dis- 
missed. 


»••  ■ .» 


ANNOTATION. 
Constitirtkmaiity  of  ftatotef  proTidiiig  for  bounty  or  pension  for  s«>ldiers. 


I.  Scope,  16S6. 

n.  Boonties  offered  as  an  inducement  ta 
Tolunteers: 

a.  In  general*  1636. 

b.  Statutes  providing  for  ratifica- 

tion or  reimbursement,  1640. 
III.  Bounties  and  pensions  for  past  serv- 
ices: 
a.  In  general;  state  statutes,  1644. 

J.  Scope, 

The  present  annotation  includes,  in 
general,  only  those  cases  which  pre- 
sent the  question  of  the  constitution- 
ality of  military  pension  and  bounty 
laws,  and  does  not  include  that  large 
class  of  cases  assuming,  apparently, 
the  constitutionality  of  these  laws,  and 
involving  merely  their  construction. 

The  cases  cited  in  the  annotation, 
except  those  under  III.  b,  infra,  deal 
with  state  statutes,  usually  with  those 
authorizing  counties,  towns,  or  cities 
to  pay  bounties.  The  power  of  Con- 
gress in  this  regard  seems  seldom  to 
have  been  disputed.  With  a  few  ex- 
ceptions, the  cases  are,  of  course,  those 
arising  out  of  the  Civil  War. 

ri.  Bounties  offered  at*  an  induoewmvU  to 

volunteers, 

o.  /n  ffefievQ^, 

With  one  or  two  exceptions,  the  au- 
thorities appear  to  be  agreed  that  the 
expenditure  of  money  by  a  state,  or 
municipal  corporation,  for  bounties  to 
induce  men  to  enter  the  military  forces 
of  the  nation  in  time  of  war,  is  for 
a  public  purpose,  and  therefore  may 
be  authorized  by  the  state  legislature ; 
that  legislation  directed  to  this  end 


ni.— ^onttnued. 

b.  Power  of  Congress,  1661. 
IV.  Reimbursement  to  drafted  men  for 

commutation  money  or  expense  of 

procuring  substitute,  1652. 
y.  Delegation    of    power    to    counties, 

towns,  etc.,  1656. 
VI.  Repeal  of  bounty  or  pension  laws  as 

affecting  vested  rights,  1657. 

does  not  unconstitutionally  interfere 
with  the  war  pow^s  of  Congress,  and, 
in  case  the  bounty  is  offered  to  relieve 
the  community  from  a  pending  draft, 
is  not  unconstitutional  as  unjustly 
taxing  those  not  subject  to  the  draft 
to  discharge  the  personal  obligations 
of  those  within  the  draft,  or  as  un- 
lawfully taxing  a  nonresident  property 
owner.  In  addition  to  the  cases  cited 
under  IL  b,  infra,  which  in  effect  sup- 
port the  same  doctrine,  but  hold,  fur- 
ther, that  the  legislature  may  ratify 
or  legalize  action  by  towns,  counties, 
etc.,  in  offering  bounties  to  induce  en- 
listments, or  may  authorize  munici- 
palities to  reimburse  private  loans  to 
them  for  this  purpose,  the  view  stated 
above,  sustaining  the  constitutionality 
of  statutes  providing  for  payment  of 
bounties  to  induce  voluntary  enlist- 
ment in  the  military  forces  of  the  na- 
tion in  time. of  war,  is  supported  by 
the  following  authorities: 

Illinois^  —  Taylor      v.      Thompson 
(1866)  42  111.  9;  Henderson  v.  Lagow 

(1866)  42  IlL  360;  Briscoe  v.  Allison 

(1867)  43  111.  291;  Misner  v.  Bullard 

(1867)  43  IlL  470;  Stebbins  v.  Leaman 

(1868)  47  111.  352. 

Maine.  —  Winchester    ▼•    Corinna 
(1866)  55  Me.  9. 
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Maryland.  —  State  v.  Baltimore 
(1879)  52  Md.  898. 

Massachusetts. — Freeland  v.  Hast- 
ings (1866)  10  Allen,  670  (approving 
doctrine) ;  Mead  v.  Acton  (1885)  139 
Mass.  341,  1  N.  £.  413  (recognizing 
rule). 

Minne84ita«  —  Comer  v.  Folsom 
(1868)  13  Minn.  219,  Gil.  206;  Wilson 
V.  Buckman  (1868)  IS  Minn.  441,  Gil. 
404. 

New  Hampshire. — Crowell  v.  Hop- 
kinton  (1863)  46  N.  H.  9  (constitution- 
ality implied) ;  Shackford  v.  Newing- 
ton  (1866)  46  N.  H.  415;  Spaulding  v. 
Andover  (1873)  54  N.  H.  38.  (But 
see  IV.  infra.) 

New    Jersey. — State    ▼.    Demarest 

(1866)  32  N.  J.  L.  528. 

New     York. — Powers     v.     Shepard 

(1867)  49  Barb.  418,  affirmed  in  (1872) 
48  N.  Y.  540  (constitutionality  im- 
plied) ;  see  also  People  ex  rel.  Peake 
V.  Columbia  County  (1870)  43  N.  Y. 
130  (assuming  validity). 

Ohio.— Cass  Twp.  v.  Dillon  (1864) 
16  Ohio  St.  38,  approved  in  State  ex 
rel.  Anderson  v.  Harris  (1867)  17 
Ohio  St.  608;  State  ex  rel.  Cline  v. 
Wilkesville  Twp.  (1870)  20  Ohio  St. 
288. 

Pennsylvania. — Speer  v.  Blairsville 
(1866)  50  Pa.  150,  approved  in  Weister 
V.  Hade  (1866)  52  Pa.  474;  Ahl  v. 
Gleim  (1866)  52  Pa.  432;  Grim  v. 
Weissenberg  School  Dist.  (1868)  57 
Pa.  433,  98  Am.  Dec.  237  (approving 
rule). 

Vermont— Butler  v.  Putney  (1871) 
43  Vt.  481  (rule  conceded). 

West  Virginia. — Woodall  v.  Darst 
(1912)  71  W.  Va.  350,  44  L.R.A.(N.S.) 
83,  77  S.  E.  264,  80  S.  E.  367,  Ann.  Cas. 
1914B,  1278  (recognizing  rule). 

Wisconsin. — Brodhead  v.  Milwaukee 
(1865)  19  Wis.  624,  88  Am.  Dec.  711; 
Dinehart  v.  I#  Fayette  (1865)  19  Wis. 
677;  State  ex  rel.  McCurdy  v.  Tappan 
(1872)  29  Wis.  664,  9  Am.  Rep.  622 
(approving  rule). 

Regarding  the  power  of  the  legis- 
lature 'to  authorize  the  raising  of 
funds  by  taxation  to  pay  bounties,  or 
to  reimburse  towns  or  individuals  for 
contributions  to  a  common  fund  used 
to  pay  bounties  to  volunteers,  to  re- 
lieve communities  from  an  impending 


draft,  the  court,  in  Freeland  v.  Hast* 
ings  (1865)  10  Allen  (Mass.)  570, 
said:  ''It  certainly  cannot  be  doubted 
that  the  duty  of  procuring  volunteers 
to  enlist  in  the  armies  of  the  United 
States,  under  calls  from  the  President* 
did  not  rest  on  any  particular  class  of 
individuals  in  the  community.  It  is 
true  that  those  who  were  liable  to 
draft,  in  the  event  of  a  deficiency  of 
volunteers,  had  a  more  immediate  in- 
terest in  increasing  the  number  of 
those  who  should  voluntarily  enter 
into  the  service;  but  no  greater  or 
heavier  obligation  or  duty  rested  on 
them  to  procure  volunteers  than  upon 
any  other  class  of  individuals.  The 
war  being  waged  by  the  constituted 
authorities  in  compliance  with  the  will 
of  the  majority  of  the  people,  as  as- 
certained and  declared  according  to 
the  forms  prescribed  in  the  Constitu- 
tion, the  duty  of  contributing  to  its 
support  and  of  adopting  means  to  sup- 
ply the  requisite  number  of  soldiers 
to  carry  it  on  to  a  successful  issue  be- 
came obligatory  upon  all,  as  well  those 
who  from  age  or  other  causes  were  not 
liable  to  the  personal  performance  of 
military  duty,  as  on  those  who  in  a 
certain  contingency  might,  under  the 
laws  of  Congress,  be  called  upon  to  do 
a  soldier's  duty  in  the  field.  Neither 
the  ofilcers  of  the  state  nor  the  citi- 
zens thereof  could  refuse  their  aid 
or  withhold  their  support  frop  all 
legal  and  constitutional  measures 
deemed  to  be  necessary  by  the  gov- 
ernment of  the  United  States  for  the 
prosecution  of  the  war.  Every  mem- 
ber of  society  became  bound  to  bear, 
according  to  his  position  and  means, 
a  fair  proportion  of  the  burdens  inci- 
dent to  the  defense  and  support  of  the 
government.  It  was  on  this  ground 
that  it  has  been  heretofore  held  by  this 
court  that  the  legislature  of  the  com- 
monwealth has  the  constitutional  pow- 
er to  levy  a  tax  on  all  the  inhabitants 
of  the  commonwealth  for  the  payment 
of  bounties  to  soldiers,  and  the  reim- 
bursement of  towns  which  had  volun- 
tarily advanced  such  bounties  without 
previous  legislative  authority." 

A  statute  authorizing  towns  to  levy 
a  tax  to  pay  a  bounty  to  persons  who 
should  thereafter  enlist  was  held  con- 


1688 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.US. 


stitutional  in  Taylor  v.  Thompson 
(1866)  42  111.  9,  as  against  the  objec- 
tion that  the  tax  was  not  for  '^cor- 
porate  purposes/'  for  which  towns 
were  authorized  by  the  Constitution 
to  levy  taxes;  and  this  conclusion  was 
held  not  affected  by  the  fact  that  some 
liable  to  the  tax  might  not  be  directly 
benefited  thereby,  because  they  were 
nonresidents,  or  were  exempt  from  the 
draft  which  the  statute  sought  to 
avoid. 

To  a  similar  effect,  sustaining  the 
constitutionality  of  the  statute  as  ap* 
plied  to  counties,  is  Henderson  v. 
Lagow  (1866)  42  IlL  860.  The  Talidity 
of  the  statute  is  also  upheld  in  Bris- 
coe V.  Allison  (1867)  48  IlL  291,  Mis- 
ner  v.  Bullard  (1867)  43  IlL  470,  and 
Stebbins  v.  Leaman  (1868)  47  IlL  852* 

Regarding  the  Maryland  Bounty  Act 
of  1864,  which  authorised  the  gover* 
nor  to  offer  a  bounty  of  $300  to  every 
person  who  should  enlist  before  a  cer- 
tain date,  to  serve,  as  part  of  the  quota 
of  the  state,  in  the  armies  of  the  Unit- 
ed States,  the  bounty  being  payable 
by  the  state  treasurer  on  lists  of  volun- 
teers furnished  by  the  county  and 
municipal  authorities,  the  court,  in 
State  V.  BaltimcMre  (1879)  62  Md.  898, 
said:  "It  is  now  too  well  settled  by 
authority  to  admit  of  doubt  that  the 
legislature  had  the  power  to  pass  a 
Bounty  Act  like  this,  appropriating 
money  from  the  treasury,  for  the  pur- 
pose of  relieving  the  citizens  of  the 
state  from  the  burden  of  an  involun- 
tary draft,  and  it  could  have  granted 
permission  to  the  counties  and  the  city 
of  Baltimore  to  raise  money  by  taxa- 
tion for  that  purpose.  .  .  .  This  law 
then,  in  effect,  is  nothing  more  than 
an  appropriation  of  various  sums  of 
money  for  the  relief  and  for  the  bene- 
fit of  the  people  of  the  several  counties 
and  the  city  of  Baltimore,  respec- 
tively." 

And  it  was  held  in  State  v.  Baltimore 
(Md.)  supra,  that  it  ^as  competent  for 
the  legislature  to  impose  upon  the 
counties  and  the  city  of  Baltimore  lia- 
bility to  the  state  for  any  misapplica- 
tion of  the  funds  by  their  officers  in 
the  payment  of  the  bounty. 

That  it  is  competent  for  the  state 
to  provide  for  payment  of  bounties  to 


encourage  enlistments  in  the  military 
forces  of  the  United  States,  so  as  to 
shield  the  citizens  of  the  state  from 
the  draft,  is  implied  in  Powers  v.  Shep- 
ard  (1867)  49  Barb.  (N.  Y.)  418,  af- 
firmed in  (1872)  48  N.  Y.  540,  whieh 
sustained  the  validity  of  a  provision 
of  a  statute  forbidding  the  payment  of 
bounties  over  a  prescribed  amount. 

A  statute  authorizing  municipal  au- 
thorities to  borrow  money  and  levy 
taxes  to  pay  bounties  to  those  who 
would  enlist  in  the  Federal  army,  and 
thus  save  the  municipality  from  a 
draft,  was  held  in  Speer  v.  Blairsville 
(1865)  SO  Pa.  150,  not  obnoxious  to 
the  Federal  Constitution  as  infringing 
on  the  powers  of  Congress  to  raise 
and  support  armies. 

So  also,  in  Brodhead  v.  Milwaukee 

(1865)  19  Wis.  624,  88  Am.  Dec.  711, 
it  was  held  that  a  statute  authorizing 
cities  to  levy  a  tax  to  pay  bounties  to 
volunteers  in  the  Union  Army  was  not 
subject  to  the  objection  that  the  entire 
power  of  raising  troops,  organizing 
armies,  fixing  compensation,  etc.,  re- 
sided in  Congress,  since,  if  Congress 
had  the  power  to  legislate  to  the  en- 
tire exclusion  of  the  state  it  had  not 
exercised  such  power. 

It  was  held  also  in  Brodhead  v.  Mil- 
waukee (Wis.)  supra,  that  the  statute 
was  not  subject  to  the  objection  that 
a  city  ward  which  had  raised,  or  near- 
ly raised,  its  quota,  would  be  unjustly 
taxed  to  pay  bounties  to  volunteers 
in  other  wards  of  the  city  which  were 
further  in  arrears,  the  legislature  not 
having  followed  the  same  system  of 
division  as  Congress,  by  which  quotas 
were  apportioned  to  the  various  wards. 

Nor  was  the  statute  unconstitution- 
al as  requiring  pajrment  of  a  tax  by 
those  who  had  no  interest  in  the  ques- 
tion, on  the  theory  that  the  duty  of 
service  in  the  military  forces  was  per- 
sonal, and  confined  to  the  class  named 
in  the  conscription.    Ibid. 

So,  the  levy  of  a  tax  by  a  county  on 
one  about  forty-five  years  of  age  and 
therefore  not  subject  to  draft,  to  raise 
money  for  payment  of  bounties  to  vol- 
unteers, in  order  to  enable  the  county 
to  avoid  a  pending  draft*  was  held 
constitutional   in   State  v.   Demareet 

(1866)  32  N.  J.  L.  528.     In  reply  to 
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the  objection  that  the  statutes  au- 
thorizing the  county  to  levy  such  a  tax 
were  unconstitutional,  on  the  ground 
that  they  took  private  property  for 
private  use,  the  court  said:  '^The 
taxes  authorized  by  the  laws  in  ques- 
tion were  to  be  assessed  to  fill  up  the 
ranks  of  the  Army  of  the  United 
States.  All  alike,  whether  liable  to 
military  duty  or  not,  were  interested 
in  the  maintenance  of  the  government, 
to  support  which  the  armies  were 
raised.  The  state  of  New  Jersey,  as 
an  organized  political  community,  was 
interested  in  supporting  the  govern- 
ment and  strengthening  its  armies, 
and  when  she  in  her  sovereign  capa- 
city authorized  a  tax  to  be  assessed 
to  pay  men  voluntarily  to  enter  those 
armies,  such  tax  was  for  a  public  and 
not  a  private  purpose.  Besides,  such 
tax  was  for  a  public  purpose,  for  the 
very  reason  that  the  intent  and  effect 
of  raising  money  thereby  was  to  save 
a  general  conscription  of  those  liable 
to  military  duty.  ...  It  is  suffi- 
cient for  the  court  to  say  that  the 
taxes  authorized  by  the  statutes  now 
under  consideration  were  to  raise 
money  to  be  expended  for  the  protec- 
tion of  the  person,  property,  and  rights 
of  the  prosecutor,  and  of  every  other 
citizen  of  the  state.  This  was  for  a 
public  purpose.  The  legislature  had 
full  power  and  authority  under  the 
Constitution  to  decide  that  the  public 
good  required  that  a  general  conscrip- 
tion should  be  avoided  by  the  raising 
of  moneys  to  pay  bounties  to  volun- 
teers. A  draft,  enforced  by  the  of- 
ficers of  the  general  government, 
might  have  been  detrimental  to  all 
classes  and  to  the  best  interests  of 
society.  A  tax  upon  all,  to  save  a  class 
from  a  draft,  was  no  more  a  tax  for 
a  private  purpose  than  a  tax  levied  to 
promote  common-school  education. 
School  taxes  are  levied  upon  all,  for 
the  benefit,  in  one  sense,  of  a  class. 
But  all  the  citizens  are  interested  in 
having  an  intelligent  rather  than  an 
ignorant  population." 

The  distinction,  as  regards  the  con- 
stitutionality of  statutes  providing  for 
bounties  to  soldiers,  between  those 
cases  where  the  bounty  was  provided 
to  encourage  enlistments,  and  where 


it  was  provided  for  those  who  had  al- 
ready enlisted,  is  recognized  in  Wood- 
all  V.  Darst  (1912)  71  W.  Va.  350,  44 
L.R.A.(N.S.)  88,  77  S.  E.  264,  Ann. 
Cas.  19146,  1278,  in  which  the  court 
said :  "During  the  Civil  War,  the  leg- 
islatures of  a  number  of  the  Northern 
states  passed  acts  authorizing  towns 
to  raise  funds  by  taxation,  for  the  pay- 
ment of  bounties  to  volunteers.  If 
those  acts  encouraged  enlistment,  and 
thus  relieved  the  town  from  an  im- 
pending draft,  they  were  held  to  be 
constitutional,  aa  being  for  a  public 
purpose.  .  .  .  But  when  the  acts 
authorized  the  raising  of  a  fund  by 
taxation  to  pay  bounties  to  soldiers 
who  had  previously  volunteered,  or  to 
repay  money  to  persons  who  had  hired 
substitutes,  they  were  held  by  the 
courts  to  be  unconstitutional,  on  the 
grounds  that  they  amounted  to  an  ap- 
propriation of  public  funds  to  a  pur- 
pose that  was  purely  private,  and  that 
the  legislature  was  without  power  to 
make  private  donations  out  of  the  pub- 
lic funds." 
However,  in  Ferguson  v.  Landram 

(1867)  1  Bush  (Ky.)  548,  later  appeal 

(1868)  5  Bush,  230,  96  Am.  Dec.  350, 
statutes  authorizing  counties  to  raise 
funds  by  taxation,  to  avoid  the  Fed- 
eral draft  for  soldiers  in  the  Civil  War, 
were  held  unconstitutional  as  in  viola- 
tion of  the  war  powers  of  Congress, 
and  as  class  legislation.  It  will  be 
observed  that  the  statutes  were  en- 
acted for  the  purpose  of  raising  funds 
to  reimburse  loans  which  had  been 
made,  in  one  instance  to  avoid  the 
draft,  and  in  another  instance,  where' 
the  draft  had  taken  place,  to  pay  those 
drafted  a  certain  sum.  The  decision, 
however,  is  placed  on  the  broad 
grounds  above  indicated,  the  court  dis* 
cussing  and  refusing  to  follow  the  de- 
cisions in  Illinois,  Pennsylvania,  and 
Connecticut,  which  had  sustained  the 
constitutionality  of  bounty  statutes. 
On  the  later  appeal,  the  court  referred 
to  the  first  appeal  as  deciding  that, 
"the  Federal  government  having  gone 
directly  to  th^  people  as  a  government, 
and  not  calling  on  the  different  states, 
as  it  might  have  done,  to  furnish  their 
proper  quota,  that  the  state  had  no 
constitutional   power  to   levy   an   in- 
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voluntary  tax  on  the  citizehs  of  the 
various  counties  to  give  to  the  Fed- 
eral soldier  an  additional  compensa- 
tion, nor  had  it  the  power  to  levy  an 
involuntary  tax  on  those  not  subject 
to  military  duty»  to  aid  those  who  were 
to  escape  their  responsibility,  by  way 
of  inducing  volunteers  for  such  addi- 
tional compensation." 

h.  Statutes  providing  lor  ratification  or 
reim  bur»en%ent. 

Statutes  authorizing  counties,  towns, 
etc.,  to  raise  money  to  reimburse  those 
who,  on  the  faith  of  the  public  credit, 
and  with  expectation  of  repasrment, 
advanced  money  toward  a  public  fund 
with-  which  to  procure  enlistments, 
have  been  sustained  on  the  ground 
that  there  was  a  moral  obligation  for 
reimbursement,  that  the  money  was 
expended  in  the  first  instance  for  a 
public  purpose,  and  that  the  legisla- 
ture might  ratify  action  or  provide  for 
reimbursement  where  it  could  origi- 
nally have  authorized  the  expenditure. 
However,  if  the  money  was  contrib- 
uted purely  as  a  gift,  without  expecta- 
tion of  reimbursement,  a  statute  pro- 
viding for  repayment  has  been  held 
invalid,  since  it  did  not  authorize  an 
expenditure  for  a  public  purpose.  And 
it  has  been  held,  also,  that  the  legis- 
lature cannot  declare  the  debt  and 
compel  a  town  or  township  to  pay  it. 

If  it  is  competent  for  the  legislature 
to  confer  authority  on  the  local  sub- 
divisions of  the  state  for  the  payment 
of  bounties  to  obtain  volunteers  for 
military  service,  it  is  equally  com- 
petent for  it  to  legalise  what  might 
have  been  done  and  to  authorize  the 
reimbursement  of  money  already  paid 
or  pledged  for  bounties  to  volunteers. 
Cass  Twp.  V.  Dillon  (1864)  16  Ohio 
St.  38. 

Ther«  is  no  difference  in  principle 
between  the  precedent  authority  by 
the  legislature  to  local  authorities  for 
payment  of  funds  raised  by  taxation 
for  a  public  purpose,  as  for  bounties 
to  volunteers,  and  a  subsequent  au- 
thorization of  reimbursement  for  the 
same  thing.  Hilbish  v.  Catherman 
(1870)  64  Pa.  154. 

And  in  Wilson  v.  Buckman  (1868) 
13  Minn.  441,  Gil.  404,  it  was  held  that, 


the  legislature  having  power  to  au- 
thorize the  levy  and  collection  of  a 
tax  by  a  town  to  pay  bounties  to  those 
who  would  volunteer,  if  the  tax  were 
levied  without  legal  authority,  it  was 
in  the  power  of  the  legislature  to 
ratify  and  legalize  it. 

The  legislature  may  legalize  acts  of 
county  authorities  by  which  bounties 
were  paid  to  obtain  volunteers.  Ver- 
million County  V.  Hammond  (1882)  83 
Ind.  453;  Sithin  v.  Shelby  County 
(1879)  66  Ind.  109. 

The  legislature  may  ratify  and  con- 
firm the  action  of  county  authorities 
who,  without  express  authority  of  law» 
have  incurred  an  indebtedness  to  pay 
bounties  to  volunteers,  to  -relieve  the 
county  from  a  pending  draft,  and  may 
authorize  the  issuance  of  bonds  and 
levy  of  taxes  b^  the  county  to  pay 
such  indebtedness.  State  v.  Demarest 
(1866)  32  N.  J.  L.  528. 

It  was  held  in  Winchester  v.  (Torinna 
(1866)  55  Me.  9,  that  the  legislature 
might  legalize  action  of  town  authori- 
ties in  voting  bounties  to  those  who 
would  volunteer,  although  at  the  time 
of  such  action  the  town  not  only  did 
not  have  power  to  vote  such  a  bounty, 
but  was  expressly  prohibited  by  stat- 
ute from  doing  so.  The  court  said: 
"We  cannot  doubt  that  where,  as  in 
this  case,  the  action  of  the  town  was 
in  relation  entirely  to  public  matters 
of  high  national  concern,  and  did  not 
in  any  way  touch  or  affect  vested 
rights  or  private  interests,  as  distinct 
from  public  exigencies,  the  legislature 
might  ratify  and  make  valid  whatever 
it  might  constitutionally  authorize  be- 
fore action." 

The  legislature  has  power  to  ratify 
and  legalize  a  bond  issued  by  local 
authorities  to  secure  a  voluntary  en- 
listment Glenn  v.  Ayr  Twp.  (1874) 
31  Phila.  Leg.  Int  (Pa.)  316. 

And  where  towns  were,  by  law,  al- 
lowed to  pay  a  bounty  to  soldiers,  but 
were  not  authoyiaed  to  bind  themselves 
by  the  issuance  of  bonds  to  procure 
enlistments,  it  was  held  in  Kunkle  v. 
Franklin  (1868)  18  Mmmu  127,  Gil.  119, 
97  Am.  Dec.  226,  that  the  legislature 
might  legalize  the  issuance  by  towns  of 
bonds  given  to  procure  enlistments 
during  the  Civil  War.     To  the  same 
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effect  is  Comer  ▼.  Folsom  (1898)  13 
Minn.  219,  Gil.  205. 

It  w«s  held  in  Freeknid  v.  Hii8tin!g:s 
(1865)  10  Allen  (Mass.)  570,  Ihat  it 
was  competent  for  the  legislature  to 
authorize  towns  to  raise  money  by 
taxation  to  reimburse  in>AiVidu«ls  who 
had  contributed  to  a  common  fund, 
raised  by  t^e  towns  to  fill  their  quotas 
under  the  call  of  the  Federal  author- 
ities, and  so  relieve  them  from  a 
threatened  draft. 

The  doctrine  that  the  legislature 
may  constitntionally  authorize  the 
raising  of  money  by  taxation  to  reim- 
burse towns  or  individuals  who  have 
contributed  to  a  public  fund,  which  is 
used  to  induce  enlistments  in  the  Army 
under  a  call  of  the  Federal  authorities, 
is  recognized  also  in  Mead  v.  Acton 
(1885)  139  Mass.  341,  1  N.  E.  413, 
since  the  money  so  raised  is  for  a  pub- 
lic purpose. 

The  Massachusetts  statute  to  equal- 
ize bounties,  enacted  in  1863,  directing 
an  apportionment  and  assessment  of  a 
tax  among  the  several  cities  and  coun- 
ties of  the  state  to  reimburse  them 
for  bounties  paid  to  volunteers,  was 
held  constitutional  in  Lowell  v.  Oliver 
(1864)  8  Allen  (Mass.)  247,  as  against 
the  objection  that  the  tax  was  not 
equal,  just,  and  proportional,  in  that 
the  disbursement  of  the  funds  raised 
thereunder  was  not  according  to  the 
valuation  of  the  property  or  popula- 
tion of  the  several  towns,  but  accord- 
ing to  the  number  of  soldiers  enlisted 
as  volunteers  from  each  town,  and  that 
the  several  towns  did  not  receive  the 
same  sum  for  each  enrolled  soldier 
furnished  by  them,  but  only  the 
amount  of  bounty  actually  paid  each 
soldier,  not  exceeding  $100.  The  court 
said  that,  conceding  this  to  be  a  true 
statement  of  the  mode  of  distribution 
of  the  proceeds  of  the  tax,  *'we  are  at 
a  loss  to  see  in  what  way  this  alleged 
inequality  of  distribution  affects  the 
validity  of  the  tax  itself.  We  know  of 
no  provision,  either  in  the  Constitution 
or  laws,  which  requires  payments  to 
be  made  from  the  public  treasury  ac- 
cording to  any  principle  of  apportion- 
ment or  equality.  If  the  tax  is  duly 
apportioned  and  levied,  and  the  pur- 
pose for  which  the  money  is  raised  is 


within  the  purview  of  the  objects  enu- 
merated in  the  Constitution,  for  which 
the  funds  in  the  treasury  may  be 
drawn  out  and  expended,  there  is  cer- 
tainly no  violation  of  any  restriction, 
either  express  or  implied,  on  the  pow- 
er of  the  legislature." 

It  was  held  olso  that  the  statute 
authorized  a  disposition  of  money  for 
a  public  service,  within  the  meaning 
of  a  provision  of  the  Constitution 
authorizing  the  expenditure  of  money 
raised  by  taxes  "for  the  public  service, 
in  the  necessary  defense  and  support 
of  the  government  of  the  said  com- 
monwealth, and  the  protection  and 
preservation  of  the  subjects  thereof." 
This  constitutional  provision  was  held 
to  relate  not  merely  to  the  reciprocal 
duties  between  the  state  government 
and  the  citizens  of  the  state,  but  to 
have  reference  also  to  the  allegiance 
owed  by  the  citizens  of  the  state  to  the 
Federal  government.   Ibid. 

Regarding  the  point  that  the  stat- 
ute was  unlawful  b<6cause  it  author- 
ized reimbursement  of  bounties  paid, 
and  did  not  relate  to  prospective  pay- 
ments of  bounties,  the  court,  in  Lowell 
V.  Oliver  (Mass.)  supra,  said:  "Nor 
do  we  see  any  force  in  the  suggestion 
that  the  appropriation  of  the  money 
raised  by  the  tax  in  question  was  un- 
lawful or  unauthorized  because  it  was 
designed  to  reimburse  payments  al- 
ready made  by  towns  and  cities,  and 
not  for  the  purpose  of  meeting  present 
exigencies  or  discharging  prospective 
liabilities  of  the  commonwealth.  If 
the  object  of  the  appropriation  is  a 
legitimate  one,  it  is  quite  immaterial 
whether  the  money  has  been  actually 
expended  and  the  tax  is  laid  to  pay  a 
debt  previously  incurred,  or  for  the 
reimbursement  of  sums  advanced  by 
third  persons  for  a  public  object,  or 
whether  it  is  to  anticipate  expend- 
itures which  the  future  requirements 
of  the  public  service  may  render  ex- 
pedient or  necessary.  We  can  see  no 
valid  distinction  in  principle  between 
a  right  to  raise  money  for  a  specific 
object  yet  to  be  accomplished,  and  a 
right  to  raise  it  to  defray  the  expense 
of  the  same  object  after  it  has  been 
attained." 

Where  the  limit  authorized  by  law 
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for  the  payment  of  bountiea  to  obtain 
volunteers  was  $400,  but  volunteers 
could  not  be  obtained  for  less  than 
$550,  and  the  exceaa  was  raised  by 
private  Bubscription,  with  the  general 
approbation  of  the  citizens  of  the 
township,  expressed  at  public  meet- 
ings,, and  in  concurrence  with  the  ac- 
tion of  the  township  authorities  to  the 
limit  of  the  powers  conferred  on  them 
by  law,  it  was  held  that  the  legisla- 
ture might  direct  the  levy  of  a  tax  by 
the  township  to  reimburse  those  who 
subscribed,  although  the  subscription 
was  without  any  agreement  or  under- 
standing, or  even  without  a  general 
expectation,  that  a  law  would  be  pro- 
xured  for  repayment  of  the  subscrip- 
tions. Hilbish  v.  Catherman  (1870) 
64  Pa.  154.  The  court  distinguished 
prior  decisions  in  that  state  to  the  ef- 
fect that  advances  for  bounties  could 
only  be  refunded  where  they  were 
made  on  the  faith  of  the  public  credit 
under  contract  relations,  on  the 
ground  thai  the  general  bounty  system 
of  the  state  required  such  previous 
consent  or  agreement  by  the  local 
authorities,  whereas  the  particular  act 
in  question  did  not  make  such  require- 
ment. The  court  said :  "We  have  not 
decided  in  any  case  that  an  advance 
of  money,  made  for  the  actual  benefit 
of  the  public,  oannot  be  compensated, 
though  made  at  the  time  without  legal 
authority,  or  an  eiq>ectation  of  its  be- 
ing repaid.  It  is  not  the  hope  or  ex- 
pectation of  repayment  which  consti- 
tutes the  ground  of  authority  to 
refund;  but  the  public  benefit  re- 
ceived. That  it  is  which  creates  the 
moral  obligation— that  imperfect  but 
conscientious  duty,  which  constitutes 
a  sufficient  consideration  either  for  the 
public  or  a  private  agreement  to  pay 
for  the  benefit  conferred.*' 

The  legislature  has  power  to  author- 
ize taxation  by  a  town  to  refund  money 
advanced  by  individuals  to  obtain  vol- 
unteers, and  thus  relieve  the  town 
from  a  draft,  where  the  advance  is 
made  on  the  faith  that  the  money  will 
be  refunded.  Johnson  v.  Campbell 
(1868)  49  111.  316.  To  a  similar  effect, 
see  State  v.  Sullivan  (1867)  48  111.  412. 

The  Ohio  Statute  of  1866,  authoriz- 
ing county  commissioners  to  levy  a 


tax  to  raise  money  for  the  payment 
of  bounties  pledged  to  volunteers  at 
the  time  of  their  enlistment,  was  held 
in  State  ex  rel.  Anderson  v.  Harris 
(1867)  17  Ohio  St.  608,  not  in  confiict 
with  a  constitutional  provision  that 
the  legislature  should  have  no  power 
to  pass  retroactive  laws. 

A  statute  legalizing  previous  pay- 
ments, by  counties  and  municipal 
authorities,  of  bounties  to  volunteers 
in  the  Army  or  Navy  of  the  United 
States,  was  held  in  Coffman  v.  Eeight- 
ley  (1865)  24  Ind.  509,  not  unconstitu- 
tional as  in  conflict  with  the  war 
powers  of  Congress.  To  a  similar  ef- 
fect is  Miami  County  v.  Bearss  (1865) 
25  Ind  110. 

In  the  absence  of  a  constitutional 
provision  forbidding  retroactive  laws, 
it  was  held  in  Grim  v.  Weissenberg 
School  Dist.  (1868)  57  Pa.  483,  98  Am. 
Dec.  237,  that  a  statute  legalizing  the 
imposition  of  taxes  by  «  township  to 
pay  bounties  was  not  subject  to  the 
abjection  that  it  unconstitutionally 
impaired  a  taxpayer's  vested  right  to 
recover  money  which  he  had  been  com- 
pelled to  pay  without  authority  of  law. 

The  constitutionality  of  a  statute 
authorizing  the  school  directors  of  a 
township  to  levy  a  tax  to  reimburse 
those  who  had  made  advances  to  re- 
lieve the  township  from  a  draft,  with 
the  understanding  that  the  money  paid 
would  be  refunded,  is  recognized  in 
Heiser  v.  Casselberry  (1866)  6  Phila. 
(Pa.)  194,  although  it  was  held  that 
the  facts  alleged  did  not  bring  the  case 
within  the  statute. 

The  doctrine  that  the  legislature 
may  constitutionally  authorize  or  rat- 
ify acts  of  local  municipal  authorities 
for  the  raising  of  funds  to  reimburse 
those  who  advanced  bounty  money  to 
procure  volunteers,  with  the  under- 
standing that  such  money  should  be 
refunded,  is  supported  also  by  Michel- 
tree  V.  Sweezy  (1871)  70  Pa.  278; 
Weister  v.  Hade  (1866)  52  Pa,  474, 
and  Felty  v.  Uhler  (1873)  10  Phila. 
(Pa.)  512. 

The  understanding  or  agreement 
must,  however,  be  with  the  local 
authorities,  and  not  merely  among  the 
parties  themselves.  West  Donegal 
Twp.  V.  Oldweiler  (1867)  55  Pa,  267. 
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In  Washington  County  v.  Berwick 
(1867)  56  Pa.  466,  and  Brecknock 
School  Dist  V.  Frankhouser  (1868)  68 
Pa.  380,  the  Pennsylvania  Statute  of 
1866,  directlng'payment  of  bounties  to 
re-enlisted  veterans  by  the  local 
authorities  of  such  counties,  cities,  and 
townships  as  received  credit  for  the 
re-enliatments,  was  construed  as  ap- 
plying only  to  those  veterans  who  were 
induced  to  re-enlist  on  the  faith  of  the 
offer  of  a  bounty.  And  the  court,  in 
the  former  case  was  of  the  opinion 
that  any  other  interpretation  of  the 
statute  would  render  it  unconstitu- 
tional. 

The  legialatttre  cannot  constitution- 
ally authoris*  the  levy  of  a  tax  to 
raise  money  to  reimburse  an  associa^ 
tion  for  funds  paid  voluntarily  by  it 
to  aid  its  own  members  to  avoid  a 
draft.  Tyson  v.  School  Directors 
(1865)  51  Pa.  9.  It  is,  however,  im- 
plied that  the  legislature  may  author- 
ize reimbursement  of  an  association 
for  advances  to  a  township  to  aid  the 
township  in  enabling  its  people  to 
avoid  a  draft,  with  the  understand- 
ing that  the  sums  advanced  would  be 
repaid. 

Although  holding  that  the  action  of 
a  town  in  voting  to  reimburse  individ- 
uals who  had  subscribed  to  raise  mon- 
ey for  volunteers  not  as  a  loan,  bat  as 
a  gift,  without  expectation  of  repay- 
ment, was  without  legislative  sanction 
or  confirmation,  the  court  in  Perkins 
V.  Milford  (1871)  59  Me.  315,  held  also 
that,  even  if  by  a  forced  construction 
of  any  of  the  confirmation  statutes 
the  case  could  be  brought  within  them, 
the  payment  would  be  for  a  private 
purpose  and  in  violation  of  the  Consti- 
tution. 

And  a  statute  directing  the  levy  of 
a  tax  by  township  superviaera  to  pay  e 
note  which  the  statute  declared  a  legal 
debt  against  the  township,  and  which 
had  been  given  to  raise  funds  for 
bounties  to  enable  a  town  to  meet  its 
quota  of  soldiers,  with  the  expecta- 
tion that  the  town  would  assume  the 
obligation,  was  held  in  People  ex  rel. 
Gale  V.  Onondaga  (1867)  16  Mich.  254, 
to  violate  a  constitutional  provision 


prohibiting  the  legislature  from  audit- 
ing or  allowing  private  claims. 

It  was  held  also  in  State  ex  rel.  Mc- 
Curdy  v.  Tappan  (1872)  29  Wis.  664,  9 
Am.  Rep.  622,  that  a  statute  was  un- 
constitutional which  made  it  the  duty 
of  a  town  to  levy  taxes  to  reimburse 
the  treasurer  of  a  city  the  amount  paid 
by  the  latter  to  a  volunteer  as  bounty, 
and  for  expenses  and  costs  incurred  in 
an  unsuccessful  attempt  by  such  treas- 
urer to  collect  the  same  from  the 
town  by  litigation.  After  the  pay- 
ment of  the  bounty  •by  the  treas- 
urer of  the  city  he  ascertained,  so  it 
was  contended,  that  the  volunteer  was 
credited  on  the  quota  of  the  town, 
which  had  the  same  name  as  the  city. 
The  amount  which  the  statute  directed 
the  town  to  raise  by  taxation  was  to 
be  determined  by  a  certain  court.  But 
it  was  held  that  the  latter  acted  as  a 
mere  referee,  and  that  the  statute  was 
invalid  aa  an  attempt  by  the  legisla- 
ture to  exercise  judicial  powers,  and 
as  in  violation  of  constitutional  pro- 
visions that  the  rule  of  taxation  should 
be  uniform  and  that  the  legislature 
should  establish  but  one  system  of 
town  and  county  government  which 
should  be  as  nearly  uniform  as  prac- 
ticable. The  court  said  that  no  ex- 
tended argument  was  necessary  to 
show  that  this  statute,  which  singled 
outiJiis  particular  town  from  all  the 
towns  of  the  state,  and  compelled  it, 
without  its  consent,  to  raise  money  by 
taxation  for  purposes  not  municipal  in 
their  character,  and  for  which  no  other 
town  in  the  state  had  ever  been  ar- 
bitrarily compelled  to  tax  its  citizens, 
entirely  disregarded  the  constitutional 
mandate  that  taxes  must  be  imposed  by 
a  uniform  rule. 

In  Ferguson  v.  Landram  (1867)  1 
Bush  (Ky.)  548,  later  appeal  in  (1868) 
5  Bush,  230,  96  Am.  Dec.  850,  cited  un- 
der II.  a,  supra,  a  statute  was  held 
unconstitutional  which  provided  for 
reimbursement  of  loans  made  to  pro- 
cure volunteers  to  avoid  a  draft,  on 
grounds  which  apparently  would  deny 
the  right  of  the  legislature  to  author- 
ize the  payment  of  bounties  to  induce 
voluntary  enlistments. 
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III.  Bimniies  and  pensions  fsr  paat  »ein>» 

ices. 

a.  In  general;  state  siatttt^s. 

It  seems  impossible  to  harmonize  the 
authorities  on  the  question  of  the  pow- 
er of  a  state  to  pay  a  bounty  for  past 
military  service,  where  it  is  not  given 
as  a  pension  to  the  indigent  or  dis- 
abled, but  rather  as  a  gratuity  in  rec- 
ognition of  the  sacrifice  made  by  the 
soldier  in  a  patriotic  cause  during  war. 

It  is  said  in  26  R.  C.  L.  §  44,  that 
''it  is  well  settled  that  the  public 
money  cannot*  be  used  to  pay  a  gra- 
tuity to  an  individual,  when  he  has  no 
legal  and  moral  claim  to  the  money, 
and  when  it  cannot  fairly  be  said  that 
the  public  good  will  be  served  by  such 
payment.** 

The  answer  to  the  question  whether 
the  state  may  authorize  payment  of  a 
bounty  to  a  soldier  for  past  services 
depends,  therefore,  it  wonld  seem,  on 
the  view  taken  as  regards  the  question 
whether  the  soldier  has  a  moral  claim 
thereto,  or  whether  the  pasrment  will 
serve  the  public  good.  Perhaps,  it 
might  be  urged,  the  moral  claim,  if 
any,  to  extra  compensation  eadsts 
primarily  against  the  national  govern- 
ment, which  called  the  soldier  into 
service  and  paid  him  his  compensation 
while  in  that  service.  Yet  since  the 
discharge  of  military  duty  is  clearly 
also  for  the  benefit  of  the  states  as 
well  as  of  the  national  government,  it 
is  not  clear  that  the  states  should  not 
be  permitted  to  assume  the  obligation, 
if  it  be  conceded  that  there  is  a  moral 
duty  to  pay  a  bounty  on  the  part  of 
either  the  state  or  Federal  govern- 
ment. As  regards  the  public  good 
which  may  result  from  payment  of 
bounties  as  gratuities,  there  seems 
abundant  ground  for  differences  of 
opinion,  and  it  seems  sufficient  to  say 
that  in  such  a  case  the  legislature,  and 
not  the  courts,  should  be  the  judge. 

Apart  from  cases  involving  statutes 
giving  a  pension  to  a  disabled  or  in- 
digent soldier  or  his  family,  attention 
is  called  to  the  following  cases  which 
sustain  the  validity  of  state  statutes 
providing  for  a  bounty  for  prior  en- 
listment or  service  in  the  national 
military  forces.  Franklin  v.  State 
Examiners  (1863)  23  Cal.  173;  Leon- 


ard V.  Wiseman  (1869)  31  Md.  201 ; 
Opinion  of  Justices  (1912)  211  Maas. 
608,  98  N.  E,  338 ;  Gustaf  son  v.  Rhinow 
(1920)  —  Minn.  — ,  175  N.  W.  903 
State  ex  rel.  Bates  v.  Richmond  Twp 
(1870)  20  Ohio  St.  362;  State  ex  rel 
Snyder  v.  Abbey  (1911)  15  Ohio  C.  C 
N.  S.  261;  State  ex  rel.  Morris  v.  Hand- 
lin  (1917)  38  S.  D.  550,  162  N.  W.  379 
Butler  V.  Putney  (1871)  43  Vt.  481; 
Brodhead  v.  Milwaukee  (1865)  19  Wis. 
624.  88  Am.  Dec.  711 ;  State  ex  rel. 
At  WOOD  V.  Johnson  (reported  here- 
with) ante,  1617;  State  ex  rel.  Atwood 
V.  Johnson  (IMO)  —  Wis-  — ,  176  N. 
W.  224. 

But  in  other  cases  the  view  has  been 
taken  that  state  statates  providing  for 
bounties  ft>r  past  military  enlistment 
or  service,  where  at  tke  ttnae  of  en- 
tering the  service  there  was  no  offer 
or  promise  of  a  bounty,  are  unconsti* 
tutioaal  generally,  as  authorizing  an 
expenditure  of  public  money  for  a  pri- 
vate and  not  for  a  public  purpose. 
Beach  v.  Bradstreet  (1912)  85  Conn. 
844,  82  Atl.  1030,  Ann.  Cas.  1913B, 
946;  Mead  v.  Acton  (1885)  139  Mass. 
341,  1  N.  E.  413 ;  Opinion  of  Justices 
(1905)  186  MasB.  603,  72  N.  E.  95; 
Opinion  of  Justices  (1906)  190  Mass. 
611,  77  N.  E.  820;  Bush  v.  Orange 
County  (1899)  159  N.  Y.  212,  45  L.R-A. 
556,  70  Am.  St.  Rep.  588,  53  N.  E.  1121 ; 
Washington  County  v.  Berwick  (1867) 
56  Pa.  466. 

In  State  ex  rel.  Atwood  v.  John- 
son (reported  herewith)  ante,  1617, 
the  court  sustained  the  validity 
of  the  Wisconsin  statute  providing 
for  bounties  to  soldiers,  sailors,  and 
nurses  who  served  in  the  recent  war 
against  Germany,  and  who  at  the 
time  of  their  induction  into  service 
were  residents  of  the  state,  the 
bounties  provided  being  a  sum  not 
exceeding  |10  for  each  month  of 
service,  wHh  a  minimum  of  |60,  ''as 
a  token  of  appreciation  of  the  char- 
acter and  spirit  of  their  patriotic 
service,  and  to  peipetuate  such  appre- 
ciation as  a  part  of  the  history  of  Wis- 
consin." It  was  held  that  the  tax  pro- 
vided for  by  the  statute  was  for  a  pub- 
lic purpose,  and  that  the  statute  did 
not  conflict  with  the  powers  of  Con- 
gress or  with  Federal  legislation. 

The  same  court  in  the  recent  case  of 
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State  ex  rel.  Atwood  v.  Johnson  (1920) 
—  Wis,  — ,  176  N.  W.  224,  sustained 
the  validity  of  the  Wisconsin  Educa- 
tional BonUs  Law,  entitling  discharged 
soldiers,  sailors,  and  nurses  in  the  late 
war  with  Germany,  who  were  residents 
of  the  state  at  the  time  of  entering 
the  service,  to  receive  $36  per  month 
while  in  regular  attendance  at  an 
educational  institution  in  the  state  not 
conducted  for  profit.  Unlike  the  Cash 
Bonus  Law  involved  in  the  preceding 
case,  this  statute  did  not  expressly  de- 
clare the  purpose  of  the  bonus,  but 
the  court  held  that  the  main  purpose, 
as  gathered  from  the  statute  itself, 
was  to  stimulate  patriotism,  and  was 
therefore  public.  The  court  said :  "If, 
as  held  in  the  cash  bonus  case,  the 
giving  of  money  to  soldiers  which  they 
may  spend  as  they  choose  is  a  public 
purpose,  much  more  so  must  be  the 
giving  to  them  of  an  education.  .  .  . 
It  is  also  contended  that  the  bene- 
ficiaries of  the  act  were  in  the  service 
of  the  United  States,  and  not  in  the 
service  of  Wisconsin,  and  therefore 
our  state  cannot  lawfully  spend  money 
in  gratuities  to  agents  of  another  gov- 
ernment. The  Federal  government  is 
our  government  none  the  less  because 
we  have  a  subordinate  independent 
government  of  our  own  within  it.  The 
Federal  government  in  time  of  war 
must  call  upon  the  citizenry  of  the 
states  for  troops;  it  has  none  others. 
We  are  an  integral  part  of  the  nation ; 
hence,  a  defense  of  the  nation  is  a 
defense  of  us.  In  furnishing  troops 
to  the  Federal  government  we  are  in 
reality  furnishing  them  to  ourselves, 
because  they  are  to  be  used  for  our 
benefit.  And,  since  the  recipients  of 
the  act  must  be  residents  of  the  state, 
we  are  limiting  the  bonus  to  the  mili- 
tary servants  furnished  by  our  own 
state.  Whether  or  not  we  could  law- 
fully extend  it  to  others  it  is  not  nec- 
essary to  decide.*'  And  the  court 
called  attention  to  the  fact  that,  al- 
though our  country  did  not  enter  the 
late  war  until  in  1917,  thirty-eight 
states  besides  Wisconsin  have  exacted 
over  a  hundred  and  twenty  laws  ap- 
propriating money  for  esipenditures  in- 
cident to  the  enlistment  and  service 
of  its  soldiers  therein,  these  laws  rang- 


ing in  content  from  cash  bonus,  land 
settlements,  extra  compensation,  me- 
morial funds,  exemption  from  certain 
public  burdens,  educational  benefits, 
care  for  returning  soldiers  and  aid  to 
dependents  of  soldiers,  to  the  appro- 
priation of  money  for  medals,  cer- 
tificates, etc. ;  and  this  legislative  con- 
stmetion  of  the  validity  of  such 
statutes,  the  court  stated,  was  very 
persuasive  and  would  control  in  the 
absence  of  specific,  express,  or  implied 
constitutional  language  to  the  con- 
trary. 

It  was  held  that  the  statute  last  re- 
ferred to  did  not  conflict  with  a  provi- 
sion of  the  state  Constitution  prohibit- 
ing the  extension  of  the  credit  of  the 
state  to  individuals,  since  the  law  did 
not  create  a  debt  anil  established  no 
contract  relation;  but  the  tax  was 
levied  for  the  purpose  of  making  a  gift 
or  gratuity,  revocable  at  wiH.    Ibid. 

The  objection  that  financial  benefits 
accrued  to  religious  schools  from  the 
statute  was  held  untenable  in  view  of 
the  provision  therein  that  only  actual 
increased  cost  to  such  schools,  occa- 
sioned by  the  attendance  of  bene- 
ficiaries, should  be  reimbursed.    Ibid. 

An  important  recent  case  on  the 
question  of  the  validity  of  payments 
by  the  state  of  a  bonus  to  soldiers  for 
past  services  is  Gustafson  v.  Rhinow 
(1920)  —  Minn.  — ,  175  N.  W.  903, 
which  sustained  the  validity  of  the 
Minnesota  Statute  of  1919,  providing 
for  pajrment  of  a  bonus  of  ^16  for 
each  month  of  service  to  oflScers,  sol- 
diers, sailors,  marines,  and  nurses,  in 
the  military  or  naval  forces  of  the 
United  States  in  the  late  war  with 
Germany,  who  were  residents  of  the 
state  at  the  time  they  entered  the 
service,  and .  were  honorably  dis- 
charged. It  was  held  that  the  tax  au- 
thorized by  the  statute  was  for  a  pub- 
lic purpose,  and  that  there  was  no 
limitation  under  the  state  Constitu- 
tion  to  the  indebtedness  which  the 
state  might  create  for  such  purpose. 
The  state  Constitution  provided  that 
a  public  debt  might  be  contracted  for 
pasrment  of  extraordinary  expendi- 
tures, but  limited  the  aggregate  of 
such  debts  to  the  sum  of  $250,000,  and 
required  that  the  debts  so  authorized 
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should  l)e  contracted  by  a  loan  on 
istate  bonds.  Another  provision  of 
the  state  Constitution  declared  that 
''the  state  shall  never  contract  any 
public  debt,  unless  in  time  of  war,  to 
repel  invasion  or  suppress  insurrec- 
tion/' except  in  the  manner  above  au- 
thorized. This  provision,  the  court 
held,  did  not  refer  simply  to  an  emer- 
gency, in  time  of  war,  which  made 
necessary  the  repelling  of  actual  in- 
vasion or  the  suppressing  of  an  in- 
surrection. 

It  was  contended  in  Gustafson  v. 
Rhinow  (Minn.)  supra,  that  the  legis- 
lation was  not  within  constitutional 
powers,  because  the  beneficiaries  were 
soldiers  of  the  United  States,  and  that 
the  state  was  not  under  such  legal  or 
moral  obligation  to  them  as  would 
support  the  taxation  provided  for  in 
the  statute^  In  reply  the  court  said: 
"With  this  construction  we  do  not 
agree.  It  is  true  that  the  Federal  gov- 
ernment alone  has  power  to  declare 
war,  but,  having  done  so,  the  govern* 
ment  and  people  of  Minnesota  became 
bound  to  defend  and  support  the  na- 
tional government.  While  the  states 
of  the  nation  are  sovereign  in  a  cer- 
tain field,  they  are  also  members  of 
the  family  of  states  constituting  the 
national  organization.  ...  If  Min- 
nesota may  properly  give  the  lives  of 
her  sons  in  support  of  the  nation,  the 
withholding  of  the  money  of  her  peo- 
ple from  such  support  would  seem 
to  be  justifiable  only  by  the  clearest 
constitutional  inhibition/' 

With  reference  to  the  public  pur- 
pose of  the  taxation  authorized  by  the 
statute,  the  court,  in  Gustafson  v. 
Rhinow  (Minn.)  supra,  stated  that 
any  doubt  as  to  whether  the  purpose 
is  public  or  private  must  be  resolved 
in  favor  of  the  constitutionality  of  the 
law,  and  that  to  justify  a  court  in  de- 
claring a  tax  invalid,  on  the  ground 
that  it  is  not  imposed  for  the  public 
benefit,  the  absence  of  a  public  inter- 
est in  the  purpose  for  which  the 
money  is  raised  by  taxation  must  be 
so  clear  and  palpable  as  to  be  imme- 
diately perceptible  to  every  mind. 

The  validity  of  a  state  statute,  pro- 
viding for  payment  of  a  bounty  of  $5 
per  month  to  enlisted  men  of  the  Cali- 


fornia Volunteers  in  the  service  of  the 
United  States  during  the  Civil  War, 
was  sustained  in  Franklin  v.  State 
Examiners  (1863)  23  Cal.  173,  as  ap- 
plied to  one  who  had  enlisted  prior 
to  the  enactment  of  the  statute^  The 
question  considered  was  whether  the 
statute  created  an  indebtedness  above 
the  constitutional  limit,  under  a  pro- 
vision of  the  state  Constitution  that 
the  legislature  should  not  create  a 
debt  exceeding  the  sum  of  $300p000, 
''except  in  case  of  war,  to  repel  in- 
vasion or  suppress  insurrection.''  The 
act  in  question  provided  for  the  crea- 
tion of  a  debt  which  might  amount  to 
$600,000.  But  the  court  held  that  the 
legislative  declaration  that  an  emer- 
gency had  arisen,  demanding  the  exer- 
cise of  the  power  referred  to  in  the 
exception  above  quoted,  should  not  be 
reviewed  or  set  aside  by  the  court. 

It  was  held  in  Brodhead  v.  Milwau- 
kee (1865)  19  Wig.  624,  88  Am.  Dec. 
711,  that  the  legislature  might  consti- 
tutionally authorize  the  levy  of  a  tax 
by  a  city  to  pay  bounties  to  volunteers 
who  had  previously  enlisted,  as  well 
as  to  those  who  might  thereafter  en- 
list, since  money  expended  for  such 
purpose  in  gratitude  to  those  who  as- 
sumed a  special  share  of  the  general 
public  burden  and  thus  relieved  the 
community  to  that  extent  from  a  draft, 
was  for  a  public  purpose.  The  court 
said:  'The  objects  for  which  money 
is  raised  by  taxation  must  be  public, 
and  such  as  subserve  the  conunon  in- 
terest and  well-being  of  the  com- 
munity required  to  contribute.  To 
justify  the  court  in  arresting  the  pro- 
ceedings and  declaring  the  tax  void, 
the  absence  of  all  possible  public  in- 
terest in  the  purposes  for  which  the 
funds  are  raised  must  be  clear  and 
palpable — so  clear  and  palpable  as  to 
be  perceptible  by  every  mind  at  the 
first  blush.  In  addition  to  these,  I  un- 
derstand that  it  is  not  denied  that 
claims  founded  in  equity  and  justice 
in  the  largest  sense  of  those  terms, 
or  in  gratitude  or  charity,  will  sup- 
port a  tax.  Such  is  the  language  of 
the  authorities.  I  think  the  considera- 
tion of  gratitude,  alone^  to  the  soldier 
for  his  services,  be  he  volunteer,  sub- 
stitute, or  drafted  man,  will  suataia 
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a  tax  for  bounty  money  to  be  paid  to 
him  or  his  family.  Certainly  no 
stronsrer  consideration  of  gratitude 
can  possibly  exist  than  that  which 
arises  from  the  hardships,  privations, 
and  dangers  which  attend  the  citisen 
in  the  military  service  of  his  country; 
and  all  nations  have  ever  so  regarded 
it.  Who  will  say  that  the  legislature 
may  not,  in  consideration  of  such  serv- 
ices, either  directly  or  indirectly,  or 
through  the  agency  of  the  municipal- 
ity or  district  to  which  he  is  credited, 
'give  to  the  soldier  or  his  family  a  suit- 
able bounty  after  his  enlistment,  or 
even  after  his  term  of  service  has  ex- 
pired? I  certainly  cannot.  It  is  a 
matter  which  intimately  concerns  the 
public  welfare;  and  that  nation  will 
live  longest  in  fact,  as  well  as  in  his- 
tory, and  be  most  prosperous,  whose 
people  are  most  sure  and  prompt  in 
the  reasonable  and  proper  acknowl- 
edgment of  such  obligations/' 

And  in  Butler  v.  Putney  (1871)  43 
Yt.  481,  in  holding  that  it  was  com- 
petent for  the  legislature  to  authorize 
towns  to  vote  money  to  those  persons 
who  had  volunteered  from  the  towns 
to  serve  in  the  Union  Army,  as  well  as 
to  vote  money  to  those  who  should 
thereafter  volunteer  for  such  service, 
the  court  said:  "It  is  conceded  that 
this  act  is  constitutional  so  far  as  it 
authorizes  the  town  to  vote  bounties, 
to  such  volunteers  as  would  enlist,  but 
in  conferring  the  power  to  vote  boun- 
ties to  those  who  had  enlisted,  and 
were  in  the  service,  the  legislature 
exceeded' ats  power  under  the  Consti- 
tution. The  legislature,  by  the  act  re- 
ferred to,  intended  to  give  to  towns 
the  power  over,  and  the  control  of,  a* 
subject  that  before  the  act  was  not 
within  the  authority  conferred  upon 
them.  It  simply  ^ves  the  towns  au- 
thority to  vote  money  for  a  specific 
purpose,  and  leaves  it  to  them  to  say 
whether  they  will  exercise  the  power 
or  not.  Suppose  the  legislature  should 
enact  a  law  declaring  that  any  ex- 
press promdse  thereafter  made,  to  pay 
for  services  voluntarily  rendered, 
either  before  or  after  the  act,  for  the 
party  making  the  promise,  shall  be 
binding  ui>on  the  promisor,  and  may 
be  enfdrc^d  in  a  court  of  law,  can  any- 


one claim  that  such  an  act  woQld  be 
unconstitutional?  Such  an  act  would 
go  further  than  the  present." 

So,  a  statute  directing  county  com- 
missioners, township  trusteed,  and  city 
councils  to  issue  to  each  re-enlisted 
veteran  volunteer,  credited  on  the 
quota  of  the  county,  township,  or  city, 
under  a  call  of  the  President  for  vol- 
unteers during  the  Civil  War,  who 
had  not  received  a  local  bounty  for 
such  re-enlistment,  a  bond  for  $100, 
was  held  in  State  ex  rel.  Bates  v.  Rich- 
land Twp.  (1870)  20  Ohio  St.  S62,  not 
to  violate  a  provision  of  the  Constitu- 
tion that  the  legislature  should  have 
no  power  to  pass  retroactive  laws. 
The  court  took  the  view  that  the  tax 
was  for  a  public  purpose,  even  though 
the  payment  was  to  be  made  without 
respect  to  whether  the  re-enlistment 
had  been  on  an  assurance  or  pledge 
of  a  bounty. 

See  also,  as  impl3ring  the  validity  of 
the  statute.  State  ex  rel.  Shafer  v. 
Washington  Twp.  (1874)  24  Ohio  St. 
608,  which  involves  the  questioTn 
whether  by  its  repeal  the  right  was 
subsequently  taken  away. 

The  constitutionality  of  ^he  Ohio 
statute,  directing  local  authorities  to 
issue  to  re-enlisted  veteran  volunteers 
who  had  not  previously  received  a 
bounty,  a  bond  or  warrant  for  the  sum 
of  $100,  is  sustained  also  in  State  ex 
rel.  Snyder  v.  Abbey  (1911)  15  Ohio 
C.  C.N.  S.  261. 

The  constitutionality  of  a  statute. 
enacted  in  1867,  which  extended  statu- 
tory provisions  for  bounties  to  sol- 
diers, so  as  to  include  those  who  en- 
listed during  a  certain  period  in  1864, 
who  were  not  within  previous  bounty 
laws,  is  implied  in  Leonard  v.  Wise- 
man (1869)  81  Md.  201,  where  the 
court,  in  construing  the  statute,  stated 
that  where  the  law  is  plain  and  un- 
ambiguous, and  free  from  objection 
on  constitutional  grrounds,  passed  upon 
a  subject  clearly  within  the  province 
of  the  legislature,  courts  have  no  pow- 
er to  set  it  aside  or  evade  its  opera- 
tion by  forced  and  unreasonable  con- 
struction. The  unconstitutionality  of 
the  statute  is  asserted  in  a  dissenting 
opinion. 

The  validity  of  the  South  Dakota 
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Statute  of  1917,  providing  that  every 
enlisted  man  in  a  certain  infantry  in 
that  state,  which  had  been  drafted 
into  the  Federal  service  and  had 
served  on  the  Mexican  border,  should 
be  paid  at  the  time  of  his  return  from 
the  Federal  service  the  sura  of  $75, 
and  making  an  appropriation  there- 
for, was  sustained  in  State  ex  rel. 
Morris  v.  Handlin  (1917)  38  S.  D.  550, 
162  N.  W.  879.  The  statute  declared 
that  the  payment  was  for  the  "pur- 
pose of  encouraging  military  training, 
the  payment  for  services  of  the  mem- 
bers of  said  regiment  for  Federal  serv- 
ices upon  the  Mexican  border,  aBd  for 
continued  service  in  the  National 
Guard  Reserve  of  the  United  States." 
The  court  said  it  was  clear  that  the 
appropriation  was  made  for  a  public 
purpose  advantageous  to  the  welfare 
of  the  state;  that  it  was  not  made  as 
a  gift,  nor  from  motives  of  charity. 
And  it  wafi  h#ld  that  the  statute  did 
not  violate  provisions  of  the  state  Con- 
stitution that  '^  indebtedness  shall 
be  incurred  or  mooiiey  e:^ended  by  the 
state,  and  no  warrant  shall  be  drawn 
upon  the  state  treasuveor  except  in  pur- 
suance of  an  appvofiiiation  for  the 
specific  purpose  first  made;''  that  the 
legislature  sboAiU  not  grant  any  esK;tra 
compensation  to  any  public  oflioer,  eii^ 
ployee,  or  agent  af tar  the  service-  ahaU 
have  been  readiered  or  the  conteacts 
made,  nor  authoriza  the  pasfmeiat  of 
any  claims  created  against  the  state 
under  any  agreement  or  contract  made 
without  express  authority  of  law,  ex- 
cept that  the  legislature  might  make 
appropriations  for  expenditures  in- 
curred in  suppressing  insiurrectio»  or 
repelling  invasion ;  and  that  the  legis- 
lature should  not  make  donationa  to 
individuals,  associations,  or  corpera- 
tions.  See  quotation  from  this  case  in 
State  ex  wsl.  Atwood  v.  Johnson  (re- 
ported herewith)  ante,  1617. 

But  it  was  held  in  Bush  v.  Orange 
County  (1899)  159  N.  Y.  212,  45  L.R.A. 
556,  70  Am.  St.  Ree^  538,  58  N.  E.  1121, 
that  the  New  York  Statute  of  1892, 
which  directed  county  supervisors,  on 
petition  of  a  majority  of  the  taxpayers, 
to  raise  by  taxation  money  to  be  paid 
to  drafted  men,  or  their  heirs,  on  ac- 
count of  services  in  the  Civil  War  or 


the  payment  of  commutation  money  in 
lieu  thereof,  was  unconstitutional  as 
taking  private  property  for  a  private 
and  not  for  a  pubUc  use,  and  as  in 
violatiea  of  a  constitutional  previsi<Mi 
prohibiting  gifts  by  counties  or  mu- 
nicipialities  of  a^y  money  or  property 
to  or  ia  ai<l  of  any  individaal,  and  pro- 
hibiting also  any  county  or  municipal- 
ity  from  incurring  an  indebtednesa 
except  fer  county  or  town  porposee. 
See  in  this  connection,  IV.  infra. 

And  it  WLS  held  in  Beach  v«  Brad* 
street  (l%kZ}  85  Coml  344,  82  Atl. 
1030,  Am.  Cas.  1918B,  94«,  that  the 
Qi^enditttse  of  public  funds  was  un- 
conetitutioneUiy  autherized  for  a  pri- 
vate puvpoae  b^  a  statute  pvoviding 
for  the  giving,  as  state  aid,  of  the  sum 
of  |80  annually  to  every  resident  of 
the  state,  or  his  widow  or  parents,, 
who  l^ad  served  in  the  Army  or  Navy 
of  the  United  States  during  the  Civil 
War  and  been  honorably  discharged, 
without  limitation  or  exclusion  as  to 
Bol^Kers  and  sailors  who  served  to  the 
credit  of  other  stateq,  and  without 
regard  to  disabiHty  or  indigence.  The 
court  said:  ''A  state's  bounty  must 
be  limited  to  her  own  soldiers  and 
sailers.  Service  to  the  credit  of  other 
states  is  not  service  for  her.  .  .  . 
States  have  granted  pensions  to  the 
disabled  or  indigent  soldiers  and  sail- 
ors ;  but,  so  far  as  we  have  discovered* 
no  state  has  granted  a  pension  to 
seUKers  and  sailers,  who  have  served 
in,  and  been  honorably  diacharged 
from,  the  United  States  service,  with- 
out regard  to  disability  or  indsgenee. 
.  .  .  We  beiiepie  ne  act  of  so  swag- 
ing a  chasacteir  caa.be  foujtd.  We 
think  an  act  which  taxes  the  citizens 
of  our  state  for  the  benefit  of  persons 
whose  only  claim  to  a  g^atui^  is  in 
service  long  since  pas^  rwdered  some 
other  state,  is  a  dangserou^  innovation 
in  legislation  and,  b^ond  all  doubt* 
contrary  to  the  fundamental  law.  If 
an  annual  gratuity  of  $30  for  such  a 
purpose  as  this  ia  lawful,  a  larger  one 
will  be  lawful.  Ita  sise  will  be  the 
wiU  of  the  general  asaemUy.  If  pub- 
lic funds  may  be  used  to  benefit  resi- 
dent soldiers  and  sailors  for  past  serv- 
ices, rendered  other  states,  the  prin- 
ciple will  permit  gratuities  to  be  given 
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all  clas&eB  of  citizens  whose  jiast  pub- 
lic services  entitle  them  to  public 
gratitude.'' 

In  Washington  County  v.  Berwick 
(1867)  56  Pa.  466,  the  court,  in  con- 
struing a  statute  directing  payment 
of  bounties  to  re-enlisted  veterans  by 
local  authorities  as  applying  only  to 
veterans  who  were  induced  to  re-enlist 
on  the  faith  of  the  offetf  of  local  beun- 
ties,  stated  that  any  other  interpreta- 
tion of  the  statute  would  rMider  it 
obnoxious  to  the  charge  ol  its  being 
a  mere  legielaftive  reseript  for  the  pay- 
ment of  moaey  hy  the  people  ei  a  given 
district  to  one  to  wlum  they  owed  ne 
debt  and  no  duty. 

A  statute  of  1882  authoriainer  a  cer- 
tain town  to  raise  mom^  by  taxatien 
to  pay  a  bounty  ta  sol(Mers  who  re-en- 
listed in  a  specified  regiment  in  1864, 
and  were  credited  to  the  town,  was 
held  unconstitutioiMil  in  Mead  v.  Actoo 
(1886)  139  Mass.  341,  1  N.  £.  413,  as 
authorizing  the  raising  of  money  b$r 
taxation  for  a  private  purpose.  The 
court  said :  ''It  is  not  contended  that 
there  was  ajay  promise  by  the  town,  or 
by  anyone  acting  on  behalf  of  the 
town,  to  pay  any  bounty  to  these  sol- 
diers at  or  before  their  re-enlistment. 
.  .  .  The  cases  where  the  legislae- 
ture  hae  authorized  towns  to  raise 
money  by  taxation,  for  the  repayment 
of  money  advanced  by  towns  or  in- 
dividuals, have  all  been  cases  where 
the  money  has  been  advanced  to  pay 
bounties  to  soldiers  as  an  induce- 
ment to  them  to  enlist ;  in  other  words, 
where  the  money  has  in  fact  been  ex- 
pended for  the  public  service.  .  •  • 
In  the  case  at  bar  it  seems  to  us  clear 
that  the  object  for  which  the  town  of 
Acton  has  raised  this  money  is  private, 
and  not  public.  The  town  has  made 
no  promise  to  those  soldiers,  and  is 
not  under  any  obligation  to  pay  them 
any  bounties.  The  purpose  is  not  to 
repay  any  sums  advanced  them  as  an 
inducement  to  enlist.  The  bounty  to 
be  paid  cannot  he  regarded  in  the  light 
of  compensation  f6r  services  rendered; 
for  their  swvices  as  soldiers  were  not 
rendw^ed  to  the  town,  and  the  town 
had  nothing  to  *  do  with  their  com- 
pensation. The  war  has  been  over  for 
many  years,  and  the  payment  of  these 
7  A.L.R.— 104. 


bounties  cannot  encourage  enlistments, 
or  in  any  way  affect  the  public  service 
or  promote  the  public  welfare.  The 
direct  primary  object  is  to  benefit  in- 
dividualsy  and  not  the  public.  In  any 
view  we  can  take  of  the  statute,  the 
payments  it  contemplates  are  mere 
gratuities  or  gifts  to  individuals.  The 
principle  would  be  the  same  if  a  town 
should  vote  a  gratuity  or  a  pension  to 
one  who  had  rendered  services  as  an 
officer,  or  was  in  any  way  entitled  to 
its  gratitude.  This  a  town  has  not 
the  power  te  do,  even  with  the  sanc- 
tion of  the  legislature.  A  statute  eon- 
fevring  such  power  is  uncooistitution- 
ai,  because  it  authorizes  raising  money 
by  taxation  for  the  exclusive  benefit  of 
particular  individuals,  and  appro- 
priates money  for  a  private  purpose 
which  can  only  be  raised  and  used  for 
public  objects." 

And  on  the  authority  of  Mead  v. 
Actan  (Maait)  supra,  the  Massachu- 
setts Statute  of  1894,  directing  the 
pajrmeoit  from  the  state  treasury  of  a 
bounty  to  veterans  of  the  Civil  War 
who  sewed  in  the  Federal  Army  to 
the  credit  of  the  state,  and  had  not 
previously  received  a  bounity,  was  held 
unconstitutional  in  Opinion  of  Justices 
(1M&)  186  Mass.  6(W,  73  N.  E.  95,  as 
autiiori2inir  the  expenditure  of  public 
money  for  a  private  purpcMM. 

And  it  was  held  in  Opinion  of  Jus- 
tices (19M)  190  Masa  611,  77  N.  E. 
830,  that  a  statute  to  equalize  boun- 
ties among  the  soldiers  of  the  state 
who  served  in  the  Civil  War,  by  pay- 
ments to  certain  soldiers,  to  make  the 
results  of  their  contracts  of  enlist- 
ment more  favorable,  because  the  con- 
tracts of  other  soldiers  were  made  on 
better  terms  as  to  bounties,  would  be 
unconstitutional,  even  though  it  con- 
tained a  recital  that  the  payments 
would  be  made  in  recognition  of  valua- 
ble services,  with  a  view  to  the  promo- 
tion of  loyalty  and  patriotism.  The 
court  took  the  view  that  such  pay- 
ments would  be  mere  gratuities,  and 
taxation  therefore  would  not  be  for  a 
public  purpose. 

But  it  was  held  that  the  statute, 
in  so  far  as  it  provided  for  the  reward 
of  services  of  soldiers  deserving  spe- 
cial recognition,  by  payment  of  sums 
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of  money,  the  erection  of  statues,  be- 
stowal of  medals,  etc.,  would  be  con- 
stitutional, where  the  benefit  conferred 
was  an  appropriate  recognition  of  such 
service,  calculated  to  enhance  loyalty 
and  patriotism.    Ibid. 

The  Massachusetts  court,  however, 
in  a  later  decision,  seems,  in  view  of 
the  express  legislative  declaration  in 
the  statute  of  its  enactment  for  a  pub- 
lic purpose,  to  have  departed  some- 
what from  the  doctrine  of  these  earlier 
cases.  Thus,  it  was  held  in  Opin- 
ion of  Justices  (1912)  211  MasA.  608, 
98  N.  E.  888,  that  a  statute  would  be 
constitutional  which  provided  for  pay- 
ment of  gratuities  of  |125  each  to 
veteran  soldiers  and  sailors  still  liv- 
ing, who  volunteered  in  the  Civil  War 
and  served  to  the  credit  of  the  state, 
were  honorably  discharged,  and  re- 
ceived no  bounty,  the  gratuity  being 
given  for  the  purpose,  as  declared  in 
the  statute,  of  promoting  the  si^rit 
of  loyalty  and  patriotism,  and  in  rec- 
ognition of  the  sacrifice  made  by  the 
soldier  for  the  state  and  the  United 
States,  and  for  the  purpose  of  promot- 
ing the  public  welfare  by  giving  visi- 
ble evidence  that  if  danger  again 
threatened  the  nation  and  the  call 
should  come  for  men,  the  state  would 
not  forget  the  great  service  of  those 
who  volunteered.  The  act  also  ex- 
pressly provided  l^at  the  ''gift  shall 
not  be  a  bounty,  nor  a  payment  in 
equalization  of  bounties,  .  .  .  but 
a  testimonial  for  meritorious  serv- 
ice." The  court  said  that  the  act  ap- 
plied only  to  those  cases  where  the 
soldier  voluntarily  enlisted  from  pure- 
ly patriotic  motives ;  that  it  could  not 
be  said  that  a  gratuity  given,  as  the 
statute  declared,  as  a  "testimonial  for 
meritorious  service,"  and  in  recogni- 
tion of  services  rendered  and  sacri- 
fices made,  and  not  as  a  bounty,  must 
nevertheless  be  regarded  as  a  bounty; 
and  that  from  the  fact  that  one  of 
the  conditions  was  that  the  gratuity 
should  not  be  paid  to  one  who  had 
received  a  bounty,  the  inference  could 
not  be  drawn  that  it  was  intended  as 
a  bounty  or  a  payment  in  equalization 
of  bounties.  The  view  of  the  court 
was  that  the  legislative  declaration 
to  the  effect  that  the  act  would  pro- 


mote loyalty  and  patriotism  and  serve 
the  public  welfare  was  not  necessarily 
contradicted  by  the  substance  of  the 
act,  and  that  the  constitutionality  of 
the  statute  should  be  affirmed  on  the 
decision  in  Opinion  of  Justices 
(Mass.)  supra,  to  the  effect  that  the 
legislature  might  appropriate  money 
in  recognition  of  valuable  services 
performed  by  the  soldiers  of  the  state 
in  the  Civil  War,  if,  in  the  opinion  of 
the  legislature,  the  public  good  would 
be  served  and  loyalty  and  patriotism 
promoted.  Thore  is  a  diaaenting  opin- 
ion, however,  affirming  the  unconsti- 
tutionality of  the  statute  under  the 
former  decisions  of  the  state. 

Several  cases  sustain  the  validity  of 
statutes  giving  a  bounty  or  pension  to 
the  families  of  soldiers,  or  to  indigent 
or  disabled  soldiers. 

It  was  said  in  Angle  v.  Runyon 
(1876)  88  N.  J.  L.  408,  that  the  power 
of  the  legislature  to  pass  the  Statute 
of  1861,  giving  a  bounty  to  the  fami- 
lies of  soldiers  who  enlisted  in  the 
service  of  the  United  States  from  that 
state,  was  unquestioned  and  unques- 
tionable. See  also  State,  Brown, 
Prosecutor,  v.  Newark  (1861)  29  N.  J. 
L.  282,  where  an  ordinance  which 
was  enacted  pursuant  to  the  statute 
and  authorized  the  pasrment  of  $6  per 
month  to  the  families  of  such  persons 
of  the  state  militia,  and  the  widowed 
mothers  of  such  persons  without  fami- 
lies, as  had  been  or  should  be  mus- 
tered into  the  service  of  the  state  or 
of  the  United  States,  was  held  valid 
in  so  far  as  it  authorized  such  pay- 
ment to  families  and  widowed  moth- 
ers resident  in  the  state,  but  void  so 
far  as  it  authorized  payment  to  be 
made  to  families  or  mothers  having 
their  permanent  residence  in  other 
states  at  the  time  of  the  enUstment. 

And  the  power  of  the  New  Jersey 
legislature  to  enact  a  statute  provid- 
ing for  payment  to  one  who  had  en- 
listed from  that  state,  but,  because 
he  was  placed  in  a  Pennsylvania  regi- 
ment, had  been  refused  the  monthly 
allowance  for  the  relief  of  his  family 
to  which  they  were  entitled  under  the 
laws  of  New  Jersey,  was  conceded 
in   Angle  v.  Runyon    (N*  J.)   supra.. 
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And  the  court  was  of  the  opinion  that 
the  power  was  unquestionable. 

The  validity  of  a  statute  providing 
a  pension  to  indigent,  disabled  Con- 
federate soldiers  was  sustained  in 
Bosworth  V.  Harp  (1913)  164  Ey.  559, 
45  L.R.A.(N.S.)  692,  167  S.  W.  1084, 
Ann.  Gas.  1916C,  277,  it  being  held 
that  services  rendered  by  such  sol- 
diers to  their  states  were  public  with- 
in  the  meaning  of  a  constitutional  pro- 
vision forbidding  the  granting  of  sepa- 
rate public  emoluments  except  as 
consideration  for  public  services,  and 
that  the  statute  was  not  a  special  law, 
within  the'  meaning  of  a  constitutional 
provision  that  where  a  general  law 
may  be  made  applicable  no  special  law 
shall  be  enacted. 

It  was  contended  in  Bosworth  v. 
Harp  (Ky.)  supra,  that  statutes  grant- 
ing a  pension  to  indigent  soldiers  vio- 
lated a  constitutional  provision  that 
no  money  should  be  drawn  from  the 
state  treasury  except  in  pursuance  of 
appropriations  made  by  law.  But  the 
court  held  that  an  appropriation  with- 
in the  meaning  of  the  constitutional 
provision  was  made  by  the  statute, 
which  directed  that  the  vouchers  is- 
sued to  pensioners  should  be  paid  out 
of  tiie  treasury  upon  the  warrant  of 
the  auditor,  who  was  directed  to  issue 
his  warrant  to  each  person  for  the 
amount  of  his  claim. 

And  in  Board  of  Education  v.  Bladen 
(1893)  113  N.  C.  379,  18  S.  B.  661,  it 
was  held  that  a  statute  providing  for 
pensions  for  C!onfederate  soldiers  who 
were  disabled  during  the  war,  and 
for  their  widows,  is  constitutional. 
The  decision  is  based  on  the  ground 
that  the  state  must  take  care  of  its 
indigent  and  helpless  citizens,  and 
that  the  legislature  has  the  power  to 
authorize  counties  to  care  for  one 
class  of  dependents,  and  the  state  to 
care  for  another  class  directly,  when, 
in  the  judgment  of  the  legislature,  the 
amount  of  the  allowance  can  in  that 
way  be  better  adjusted  to  suit  the 
needs  of  the  indigent  classes. 

It  appears  in  State  ex  rel.  Walker 
V.  Derham  (1901)  61  S.  C.  269,  39  S. 
E.  379,  that  since  1887  it  has  been  the 
legislative  policy  of  South  Carolina 
to  provide  pensions  for  soldiers  and 


sailors,  residents  of  the  state  who 
were  in  the  service  of  the  state  or  of 
the  Confederate  states  in  the  Civil 
War;  and  it  was  indirectly  held  in  that 
case  that  the  state  Constitution  of 
1895  specifically  authorizes  the  legis- 
lature so  to  provide. 

A  statute  providing  for  the  levying 
of  a  special  county  tax  for  the  pur- 
pose of  raising  a  fund  to  help  support 
maimed  and  indigent  Confederate  sol- 
diers was  held,  in  Elder  v.  Collier 
(1897)  100  Ga.  342,  28  S.  E.  116,  re- 
pugnant to  and  abrogated  by  a  pro- 
vision of  the  state  Constitution  sub- 
sequently adopted,  providing  that  the 
legislature  should  not  have  power  to 
delegate  to  any  county  the  right  to 
levy  taxes  for  any  except  certain  speci- 
fied purposes,  as  education,  the  build- 
ing and  repair  of  public  buildings  and 
bridges,  and  support  of  prisoners  and 
paupers.  According  to  the  opinion  in 
this  case,  it  is  the  settled  policy  of  the 
state  to  provide  pensions  for  Con- 
federate soldiers  exclusively  by  state 
taxation. 

And  in  Verdery  v.  Walton  (1911) 
137  Ga.  213,  73  S.  E.  390,  the  court, 
citing  Elder  v.  Collier  (6a.)  supra, 
said  that  "the  general  assembly  has 
and  exercises  the  power  of  providing 
by  state  taxation  for  the  payment  of 
pensions  to  Confederate  soldiers,  and 
can  confer  no  authority  for  paying 
pensions  to  soldiers  and  their  widows 
out  of  the  funds  to  be  raised  by  coun- 
ty taxation.*' 

It  was  held  in  Woodall  v.  Darst 
.(1912)  71  W.  Va.  850,  44  L.R.A.(N.S.) 
88,  77  S.  E.  264,  80  S.  E.  867,  Ann.  Cas. 
19146,  1278,  that  the  legislature  had 
power  to  provide  compensation  to 
members  of  the  National  Guard,  who 
might  be  injured  while  performing 
any  duty  lawfully  ordered  by  their 
superior  officer.  Such  an  enactment 
was  an  inducement  for  enlistments  in 
the  military  service  of  the  state,  and 
money  appropriated  therefor  was  for 
a  public  purpose. 

6.  Pcncer  of  Congress, 

The  power  of  Congress  to  grant 
pensions  to  those  who  have  served  in 
the  military  forces  of  the  nation  seems 
seldom  to  have  been  questioned  in  the 
courts*    This  power  would  appear  un- 
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questionable,  in  view  of  the  fact,  as 
is  stated  in  United  States  v.  Hall 
(1879)  98  U.  S.  843,  25  L.  ed.  180,  that 
the  Federal  pension  system  had  its 
origin  in  the  Revolution,  and  beyond 
question  was  sanctioned  by  the  fram- 
ers  of  the  Constitution,  who  were 
members  of  the  first  Congress  and  en- 
acted the  laws  for  putting  the  new 
government  into  operation. 

It  is  said  also  in  Manning  v.  Spry 
(1908)  121  lewa,  191,  96  N.  W.  873, 
that  the  policy  of  granting  pensions 
has  prevailed  from  a  very  early  pe- 
riod; that  the  first  Continental  Con- 
gress, in  1776,  provided  for  pensions 
for  soldiers  and  sailors  of  the  Revolu- 
tionary War;  and  that  one  of  the 
earliest  acts  of  the  Congress  was  a 
pension  bill,  passed  in  September, 
1789. 

The  power  of  Congress  to  grant  pen- 
sions and  bounties  to  soldiers  in  the 
Federal  service  is  implied  under  the 
constitutional  authority  to  raise  aad 
support  armies.  United  States  v. 
Fairchilds  (1857)  1  Abb.  74,  Fed.  Cas. 
No.  15,0^7.  See  also  United  States  v. 
Marks  (1869)  2  Abb.  531,  FeA  Cas. 
No.  15,721. 

IV.  Beimhursemeni  to  drafted  men  for 
oomtnutation  money  or  expenee  of  pro* 
curi$tff  substitute. 

The  courts  have  generally  held  un- 
constitutional statutes  authorizing  the 
payment  of  money  to  drafted  men  who 
paid  the  commutation  allowed  by  the 
Federal  law  during  the  Civil  War,  or 
procured  a  substitute,  the  view  gen- 
erally being  taken  that  such  payment* 
is  for  a  private  and  not  for  a  public 
purpose.  But  there  is  also  authority 
to  the  contrary. 

A  statute  requiring  school  directors 
of  a  township  to  levy  a  tax  to  reim- 
burse one  who  had  been  drafted  and 
who  had  paid  a  commutation  for  ex- 
emption from  service,  under  Federal 
law,  was  held  unconstitutional  in 
Kelly  V.  Marshall  (1871)  69  Pa.  319, 
as  authorizing  the  raising  of  money 
by  taxation  for  a  private  purpose. 

And  a  statute  authorizing  towns  to 
raise  and  appropriate  money  to  reim- 
burse persons  who,  during  the  Civil 
War,  furnished  substitutes  or  paid  com- 
mutation ^money,  instead  of  rendering 


military  service  as  part  of  the  quota 
of  the  town,  was  held  unconstitution- 
al in  Bowles  v.  Landaff  (1879)  59  N. 
H.  164,  as  authorizing  unequal  taxa- 
tion for  an  expense  not  of  a  local,  mu- 
nicipal character.  The  court  said 
that  the  legislature  cannot  give  towns 
an  option  of  taxation  for  a  purpose  not 
local ;  that  whether  all  conscripts  who 
performed  their  several  duties  by  per- 
sonal service,  by  furnishing  a  substi- 
tute, or  by  paying  the  commutation 
should  be  reimbursed  for  peiformance 
of  their  duties  was  not  a  local  munici- 
pal question ;  that  the  expense  (tf  pay- 
ing for  the  perfonaanee  of  that  duty 
could  not  be  unequally  divided  among 
the  towsa  of  the  state»  either  by  the 
legislature  or  by  a  municipal  exercise 
of  delegated  legislative  pow«r;  that 
"whatever  the  state  can  or  cannot  do 
towards  an  equalization  of  burdens, 
and  whatever  it  can  or  cannot  do  to- 
wards the  reward  of  persons  who,  by 
service  or  payment,  perform  their 
military  or  civil  duty  to  the  state  or 
the  Union,  neither  the  power  of  taxa- 
tion, nor  any  other  constitutional  pow- 
er can,  in  some  towns,  leave  upon  the 
national  forces  the  national  duty  to 
which  they  were  called  in  S^tember, 
1863,  and  in  other  towna  transfer  that 
duty  to  tho  taxpayers.**  To  the  same 
effect  is  Gould  v.  Raymond  (1879)  59 
N.  H.  260. 

Bowles  V.  LandafT  (N.  H.)  supra, 
was  regarded  apparently  in  Willough- 
by  V.  Holdemess  (1882)  €2  N.  B.  227, 
as  overruling  the  earlier  decisions  in 
that  state  cited  under  II.  a,  supra, 
which  sustained  the  constitutionality 
of  statutes  providing  for  bounties  to 
soldiors. 

The  doctrine  was  recognized  in 
Heiser  v.  Casselberry  (18€ft)  6  Phila. 
(Pa.)  194,  that  a  statnte  authorizing 
taxation  to  repay  one  subject  to  a 
draft  the  amount  he  had  expended  to 
procure  a  substitute  would  be  uncon- 
stitutional. 

It  was  held  also  in  Freeland  v.  Hast- 
ings (1865)  10  Allen  (Mass.)  570,  that 
the  legislature  could  not  constitution- 
ally authorize  towns  to  raise  money 
by  taxation  to  reimburse  individuals 
for  sums  paid  by  them  to  obtain  sub- 
stitutes, under  the  act  of  Congress 
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providinfiT  that  if  any  person  enrolled 
should  fumiahy  previous  to  a  draft, 
an  acceptable  substitute,  he  should  be 
exempt  from  the  draft  during  the 
term  for  which  the  substitute  had 
been  accepted;  since  money  so  paid 
was  not  for  a  public  purpose. 

And  in  Bush  v.  Orange  County 
(1899)  159  N.  Y.  212,  45  L.R.A.  556, 
70  Am.  St  Rep.  538,  58  N.  K  1121, 
it  was  held  that  the  New  York  Statute 
of  1892  which  directed  county  super- 
visors to  raise  by  taxation  money  to 
be  paid  to  drafted  men  or  their  heirs, 
on  account  of  services  in  the  Civil 
War  or  the  payment  of  commutation 
in  lieu  thereof,  was  uncoaatitutional, 
as  tiding  private  property  for  a  pri- 
vate and  not  for  a  public  use. 

A  statute  authorizing  a  township  to 
raise  money  by  taxation  to  pay  the 
commutation  money  for  the  exemp- 
tion from  draft  of  such  persons  as 
should  be  drafted  and  accepted  for  the 
township,  pursuant  to  the  act  of  Con- 
gress providing  that  any  person  draft- 
ed might  furnish  a  substitute,  or 
might  pay  to  the  government  $S00  for 
the  procuring  of  such  substitute,  was 
held  invalid  in  State,  Wagner,  Prose- 
cutor, V.  Jackson  (1866)  83  N.  J.  L. 
450,  reversing  (1865)  81  N.  J.  L.  189, 
since,  by  providing  for  payment 
through  general  taxation  of  money  for 
those  only  who  refused  to  serve  er 
provide  a  substitute,  it  removed  the 
inducement  for  those  drafted  to  enter 
tbe  service,  and  therefore  was  in  con- 
flict with  the  Federal  statute,  the  ob- 
ject of  which  was  to  procure  men  for 
the  Army.  Five  of  the  eleven  judges, 
however,  dissented,  on  the  ground  that 
the  act  of  Congress,  in  authorizing 
payment  of  the  $300  commutatien 
money,  contemplated  the  procuring  of 
substitutes  with  such  money  by  the 
Federal  government,  and  that  the  pur- 
pose of  the  act  of  Congress  was  there- 
fore not  nullified  by  the  statute  in 
question,  even  though  the  substitutes 
were  not  procured  by  the  drafted  man 
himself  or  by  the  local  municipal  au- 
thorities. 

It  was  held  also  in  Thompson  ▼. 
Pittston  (1871)  59  Me.  545,  that  the 
legislature  could  not  constitutionally 
ratify  action  of  a  town  in  voting  to 


pay  the  commutation  of  drafted  men, 
since  public  money  would  thereby  be 
expended  for  a  private  and  not  for 
a  public  purpose.  The  court  said : 
"We  starts  then,  with  the  proposition 
which  we  think  no  one  will  gainsay, 
that  if  the  grant  made  by  vote  of  the 
town  is  purely  a  gratuity  to  an  indi- 
vidual, and  it  is  impossible  to  believe 
or  imagine  that  the  public  can  gain 
anything  thereby,  or  that  the  public 
welfare  can  be  thereby  in  any  man- 
ner subsenred,  the  grant  is  not  law- 
ful, and  no  legislation  can  make  it 
so.  We  think  it  susceptible  of  posi- 
tive demonstration  that  the  public  or 
the  general  government,  which  in  this 
matter  represented  the  public,  could 
by  no  possibility  gain  anything  by  the 
action  of  certain  towns  in  voting  to 
dimfted  men  sums  required  to  pay 
commutation,  or  to  reimburse  the 
drafted  men  for  moneys  paid  for  that 
INirpose.  ...  In  the  law  regulating 
the  draft,  a  certain  sum  was  fixed  and 
designated,  the  payment  of  which  by 
the  drafted  man  should  be  deemed  an 
equivalent  to  the  rendering  of  per- 
sonal service  or  the  sending  of  a  sub- 
stitute. The  payment  of  $300  consti- 
tuted that  equivalent.  But  when  an 
able-bodied  man  was  drafted  and  ac- 
cepted, the  government  held  him  for 
the  p^ormance  of  one  of  the  three 
alternatives.  He  must  either  go  him- 
self, or  send  a  substitute,  or  pay  the 
$800.  To  do  one  of  tiiiese  tiiree  things 
was  a  duty  which  he,  as  an  individual, 
owed  to  '^e  country,  ai&d  his  own 
proper  person  was  pledged  for  the 
performance  of  one  of  them.  If  he  de- 
clined to  go  or  send  a  substitute,  be- 
fore he  could  be  relieved,  he  must 
pay  the  fSOO.  It  was  his  individual 
debt.  By  the  draft  and  acc^tance  the 
public  had  secured  the  performance 
by  him  of  one  of  the  three  alterna- 
tives. It  is  as  plain  as  anything  in 
arithmetic  that  by  no  possibility  could 
the  public  gain  anything  by  having  his 
town  take  his  place  in  the  payment  of 
the  money.  ...  In  the  case  of  the 
pajonent  of  bounties  to  those  actually 
entering  the  service,  the  public  had 
the  benefit  of  both  the  service  and  the 
money  granted,  so  far  as  the  latter 
might  be  supposed  to  operate  as   a 
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stimulus  to  greater  exertion  on  the 
part  of  the  soldier.  But  in  the  case 
of  money  voted  for  commutation,  the 
town's  money  enly  goes  instead  of  an 
equal  sum  which  the  drafted  man 
must  pay,  if  he  would  avoid  rendering, 
either  personally  or  by  substitute,  the 
service  for  which  the  law  deems  the 
money  simply  an  equivalent.  The 
public  does  not  get  from  any  quarter 
both  the  service  and  the  money,  as  it 
does  in  the  case  of  money  paid  for 
bounties  to  those  actoally  entering 
the  service.  As  we  have  just  seen, 
the  drafted  man  alone  can,  by  any  pos- 
sibility, derive  any  benelH;  from  the 
payment."  This  case  was  approved 
and  followed  in  Moulton  v.  Ra3nnond 
(1872)  60  Me.  121. 

In  Ferguson  v.  Landram  (1867)  1 
Bush  (Ky.)  548,  later  appeal  in  (1808) 
5  Bush,  230,  96  Am.  Dec.  850,  cited 
under  II.  a,  supra,  a  statute  was  held 
unconstitutional  which  provided  for 
payment  of  a  bounty  to  drafted  men, 
but  the  decision  is  placed  on  broad 
grounds,  which  apparently  d^iy  the 
right  of  the  legislature  to  provide 
bounties  even  to  induce  voluntary  en- 
listments. 

On  the  other  hand,  the  court  in 
Bartholomew  v.  Harwinton  (1866)  88 
Conn,  408,  sustained  the  constitution- 
ality of  a  statute  providing  that  if  any 
town  had  appropriated  money  for  as- 
sisting persons  drafted,  who  person- 
ally or  by  substitute  entered  the  serv- 
ice of  the  United  States  to  fill  its 
quota,  the  action  of  such  town  was  by 
the  statute  mtifted  and  confirmed,  and 
declared  to  be  legal  and  binding  upon 
the  town.  The  court  said  that  the  law 
was  unquestionably  retroactive  and 
absolute,  but  was  not  contrary  to  con- 
stitutional prohibition,  nor  so  unjust 
as  to  violate  the  principles  of  the  so- 
cial compact.  This  case  was  followed 
in  Potter  v.  Canaan  (1870)  87  Conn. 
223. 

And  the  constitutionality  of  a  stat- 
ute authorizing  towns  to  vote  money 
to  drafted  men  who  had  personally  en- 
tered the  service  of  the  Union  Army, 
or  who  had  furnished  a  substitute, 
was  sustained  in  Laughton  v.  Putney 
(1871)  43  Vt.  485,  as  applied  to  one 
who,  before  the  passage  of  the  stat- 


ute, had  been  drafted  and  had  fur- 
nished a  substitute.  The  court  said: 
"It  is  said  by  the  defendant's  counsel 
that  said  act  does  not  profess  to  have 
for  its  object  the  encouragement  of 
volunteering,'  but  was  for  the  'aid  of 
drafted  soldiers.'  From  this  the  coun- 
sel argue  that  the  object  of  that  act 
is  private  instead  of  public."  But 
the  court  took  the  view  that  the  serv- 
ices rendered  by  the  drafted  man  were 
for  the  public  benefit,  as  were  those 
of  the  volunteers ;  that  the  statute  au- 
thorizing towns  to  vote  money  to  vol- 
unteers, and  the  similar  act  relating 
to  drafted  men,  were  both  enacted  in 
view  of  the  large  number  who  would 
not  be  required  to  enter  the  service, 
the  belief  that  those  who  did  enter  it 
should  receive  additional  compensa- 
tion or  bounty,  which  should  be  paid 
by  all  the  people;  that  by  the  provi- 
sions of  the  statute,  the  inhabitants 
of  each  town  could  eicercise  their  dis- 
cretion whether  they  would  grant 
money  to  volunteers  or  drafted  men; 
but  that  ''when  any  town  has,  by  its 
vote  at  a  regular  meeting,  promised  to 
pay  such  bounty,  it  is  a  binding  obli- 
gation. The  consideration  upon  which 
money  is  voted  under  the  Act  of  1863, 
to  be  paid  to  a  drafted  man,  whether 
such  consideration  be  executed  or  ex- 
ecutory, is  sufficient.  It  does  not  differ 
in  its  legal  effect  from  the  consid- 
eration of  a  promise,  under  the  Act 
of  1862,  granting  money  to  be  paid 
to  volunteers.  The  benefit  a  town 
would  derive  from  the  credit  of  a  sol- 
dier upon  its  quota  has  been  held  a 
sufficient  consideration  to  support 
such  express  promise.  Cox  v.  Mt. 
Tabor  (1868)  41  Vt.  28.  But  service 
rendered  by  the  soldier  in  the  Army, 
or  his  promise  or  obligation  to  render 
such  service,  is  the  chief  considera- 
tion of  the  promise  to  pay  him  a 
bounty.  Money  thus  paid  or  promised 
by  the  town  is  a  consideration  for 
service  rendered  or  to  be  rendered  by 
the  soldier,  for  the  benefit  of  the  pub- 
lic. The  service  of  the  soldier  is  no 
less  valuable  because  it  was  rendered 
before  the  vote  to  pay  a  bounty,  or 
even  before  the  passage  of  the  act  au- 
thorizing such  vote.  Such  considera- 
tion, even  though  executed,  being  suf- 
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iicient  to  aupport  an  express  promise 
if  the  town  had  been  authorized  to 
make  it  at  the  time  the  consideration 
was  received,  is  sufficient  to  support 
an  express  promise  made  after  the 
passaire  of  tiie  act  authorising  such 
promise  to  be  made.  We  think  the  law 
authorizing  towns  ta  their  discretion 
to  grant  and  vote  mon^  to  be  paid  to 
drafted  men  is  open  to  no  vaMd  con- 
stitutional objection." 

It  was  held  also  in  Brodhead  v.  Mil- 
waukee  (ia6S)  19  Wis.  624,  88  Am. 
Dec.  711,  that  a  statute  was  constitu- 
tional which  authorized  the  pa3nnent 
by  a  city  of  bounties  to  persons  who 
should  procure  substitutes  for  them** 
selves  before  being  drafted,  and  have 
such  substitutes  credited  mi  the  quota 
of  the  city.  The  statute  did  not  pro- 
vide for  a  payment  of  bounties  to 
those  who  in  the  past  had  furnished 
substitutes,  although  the  court  inti- 
mated that  the  public  gratitude,  even 
to  such  persons,  would  support  a  levy 
of  a  tax  to  pay  bounties  as  for  a  pub- 
lic purpose.  The  court  said  that  the 
procuring  of  substitutes  was  not  only 
proper,  b«t  in  many  cases  commend- 
able, and  that  persons  procuring  them 
performed  their  whole  duty  under  the 
law,  relieving  the  communities  in 
which  they  resided  the  same  as  if  they 
had  themselves  enlisted;  and  that  so 
far  as  the  public  interest  was  con- 
cerned, in  being  relieved  from  the 
draft,  it  oould  see  no  distinction  be- 
tween paying  bounties  to  those  who 
furnished  substitutes  and  to  those 
who  volunteered. 

And  the  granting  by  the  legislature 
of  a  state  of  bounties  to  men  who 
should  be  drafted  under  Federal  law 
was  held  in  Booth  v.  Woodbury  (1864) 
32  Conn.  118,  not  invalid  as  contraven- 
ing principles  of  natural  justice,  or  a 
provision  of  the  Bill  of  Rights  prohibit- 
ing the  taking  of  private  property  for 
public  use  without  just  compensation. 
It  was  held  accordingly  that  the  legis- 
lature might  authorize  towns  to  con- 
firm or  ratify  previous  action,  taken 
without  authority,  attempting  to  grant 
a  bounty  to  drafted  men  or  their  sub- 
stitutes. The  court  said:  "The  first 
question,  therefore,  may  be  further 
narrowed  to  the  inquiry,  whether  it 


is  contrary  to  natural  justice  that  A. 
and  B.,  and  the  rest  of  the  inhabitants 
of  the  state,  should  be  taxed  for 
gratuities  to  C.  and  D.,  when  C.  and 
D.  are  called  upon  to  render  military 
service  to  the  general  government.  It 
should  be  observed  that  the  bounty 
contemplated  in  the  case  put,  as  in 
this,  differs  from  the  bounty  given  by 
the  United  States,  for  that  is  in  part 
pa3rment  for  the  service.  It  differs 
also  from  any  bounty  given  to  the 
militia  in  case  they  are  turned  over 
and  mustered  into  the  service  of  the 
United  States,  for  the  organization 
and  support  of  the  militia  is  the  con- 
current duty  of  both  governments. 
•  .  .  Every  citizen  is  bound  to  take 
up  arms  when  necessary,  in  defense  of 
his  government,  not  as  a  matter  of 
strict  law,  but  as  an-  incident  of  cit- 
izenship; and  the  selectie  i  of  a  class 
only,  of  a  certain  age,  of  whom  that 
service  is  to  be  immediately  demand- 
ed in  a  particular  case,  although  wise, 
is  arbitrary,  not  based  on  any  peculiar 
or  special  obligation  resting  upon  the 
class,  or  on  their  ability  alone  to  ren- 
der the  service,  or  to  render  it  with 
less  pecuniary  or  social  sacrifice,  but 
on  the  wants  of  the  government  and 
the  supposed  fitness  of  the  class  to 
subserve  the  purposes  of  the  govern- 
ment with  more  efficiency  than  others. 
But  if  all  owe  the  service,  and  it  is 
for  the  common  good,  and  there  is  the 
usual  provision  that  it  may  be  ren- 
dered by  substitute  or  commutation, 
it  is  not  easy  to  see  why  men  above 
forty-five  years  of  age,  if  able-bodied, 
may  not  be  called  upon  as  well  as 
those  of  less  age.  ....  It  is  clearly 
equitable  and  just  that  they  equalize 
the  burden  by  bounties  to  those  whs 
are  drafted  and  serve,  or  by  making 
provision  for  the  support  of  their 
families.  On  this  obvious  equity  rests 
the  general  law  making  provision  for 
the  families  of  all  drafted  men  and 
their  substitutes." 

The  provision  of  the  Bill  of  Rights 
forbidding  the  taking  of  private  prop- 
erty for  public  use  without  just  com- 
pensation, was  held  in  Booth  v.  Wood- 
bury (Conn.)  supra,  to  have  no  bear- 
ing on  the  case,  since  it  did  not  apply 
to  taxation  by  which  individuals  were 
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compelled  to  bear  their  share  of  the 
general  public  burden. 

F.  DelegaHan  «/  power  to  counties, 

towns,  ^^* 

It  seems  generally  to  be  assumed 
in  the  cases  that  if  the  state  may  pay 
bounties  to  soldiers  it  may  authorize 
counties,  cities,  or  towns  to  do  so. 
Most  of  the  cases  cited  in  the  annota- 
tion are  those  in  which  there  was  thiB 
authorization,  rather  than  a  direct 
bounty  from  the  state.  So,  without 
citing  in  this  connection  all  the  cases 
which  in  effect  support  the  doctrine 
that  if  the  state  may  pay  a  bounty  to 
soldiers  it  may  authorize  local  munic- 
ipal authorities  to  do  so,  attention  is 
called  here  to  those  cases  in  which 
the  point  was  directly  passed  upon  or 
was  apparently  before  the  mind  of  the 
court  in  rendering  its  decision. 

If  the  legislature  can  raise  money 
for  bounties  to  soldiers,  there  seems  to 
be  no  good  reason  why  it  cannot  del- 
egate that  authority  to  the  several 
towns,  within  their  respective  limits. 
Butler  V.  Putney  (1871)  43  Vt.  481. 

Instead  of  exercising  the  power 
directly  to  levy  a  tax  to  pay  bounties, 
by  a  general  law,  on  all  the  property 
of  the  state,  with  payments  directly 
from  the  state  treasury,  the  legisla- 
ture may  impose  a  duty  on  the  several 
municipal  subdivisions  of  the  state  to 
pay  bounties  to  volunteers  credited 
to  their  respective  localities.  State 
ex  rel.  Bates  v.  Richland  (1870)  20 
Ohio  St.  362. 

It  is  competent  for  the  legislature  to 
delegate  to  the  several  towns  or  coun- 
ties of  the  state  power  to  give  gra- 
tuities to  those  who  should  be  drafted 
into  or  voluntarily  enter  the  military 
service  of  the  United  States,  or  to 
their  families,  and  to  tax  the  citizens 
generally  therefor.  Comer  v.  Folsom 
(1868)  18  Minn.  219,  Gil.  205;  Wilson 
V.  Buckman  (1868)  13  Minn.  441,  Gil. 
404. 

Legislative  power,  it  was  held  in 
Brodhead  v.  Milwaukee  (1866)  19  Wis. 
624,  88  Am.  Dec.  711,  was  not  uncon- 
stitutionally delegated  by  a  statute 
authorizing  cities  to  levy  a  tax  for 
the  purpose  of  pa3ing  bounties  to  vol- 
unteers under  the  call  of  the  President 
in  the  Civil  War. 


And  it  was  held  in  Cass  Twp.  ▼. 
Dillon  (16M)  16  Ohio  St.  38,  that  the 
legislature  m%ht  authorize  counties, 
townships,  and  cities,  to  levy  a  tax 
iiMc  payment  of  bounties  to  volunteers, 
as  well  as  autboriae  the  payment  of 
such  bounties  by  the  levy  of  a  general 
state  tax.  Thut  this  power  would  be 
within  the  geneml  grant  of  legislative 
authority,  if  not  reserved  by  other  pro- 
visions of  the  state  Constitation,  the 
court  said,  did  not  admit  of  contro- 
versy. But  it  was  contended  that  such 
reservation  aroee  by  reason  of  a  pro- 
vision of  the  state  Constitution  that 
commissioners  of  counties,  trustees  of 
townships,  and  similar  boards  should 
have  power  of  local  taxation  for  "po- 
lice purposes,*'  as  might  be  prescribed 
by  law.  It  was  held  that  the  implied 
reservation  from  this  provision  was 
repelled,  as  legards  the  special  object 
of  repelling  invasion,  suppressing  in- 
surrection, and  defending  the  state  in 
time  of  war,  by  another  provision  of 
l^e  state  Constitution  that  the  state 
should  never  assume  the  debts  of  any 
county,  city,  town,  or  township,  un- 
less such  debts  were  created  to  repel 
invasion,  suppress  insurrection,  or  de- 
fend the  state  in  war ;  since  the  latter 
provisions  clearly  implied  that  coun- 
ties, etc.,  might  be  autiiorized  to  create 
debts  for  these  objects. 

Other  cases  to  the  effect  that  the 
state  may  auUiorize  towns  or  other 
municipal  subdivisions  to  pay  bounties 
to  volunteers,  as  well  as  provide  for 
such  payment  by  the  state  itself,  are 
Winchester  v.  Corinna  (1866)  55  Me. 
9,  and  Shackford  v.  Newington  (1866) 
46  N.  H.  415.  But  later  decisions  in 
New  Hampshire  have  denied  the  right 
of  the  legislature. to  delegate  to  local 
authorities  the  power  to  raise  money 
by  taxation  for  payment  of  bounties 
to  soldiers  in  the  Federal  Army.  See 
Bowles  V.  Landaff  (1879)  59  N.  H. 
164,  cited  under  IIL  supra,  and  Wil- 
lou^hby  V.  Holderness  (1882)  62  N. 
H.  227,  cited  under  VI.  infra. 

In  Speer  v.  Blairsville  (1866)  50  Pa. 
150,  the  constitutionality  of  a  statute 
which  authorized  municipal  author- 
ities to  borrow  money  and  to  levy  a 
tax  to  pay  bounties  to  volunteers,  so 
as  to  relieve  the  municipality  from  an 
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impending  draft,  was  sustained,  with- 
out the  discussion  of  the  question  of 
delegation  of  power,  except  that  a  pro- 
vision of  the  state  Constitution,  for- 
bidding the  state  to  assume  any  debt 
of  any  county,  city,  borough,  or  town- 
ship, unless  the  debt  was  contracted 
to  enable  the  state  to  repel  invasion, 
suppress  domestic  insurrection,  or  de- 
fend itself  in  time  of  war,  was  said 
to  imply  that  a  municipality  might  be 
authorized  to  contract  a  debt  for  de- 
fense in  time  of  war.  And  the  bounty 
paid  to  itfNMpective  volunteers  in  the 
Federal  Arm^  was  held  to  be  contract- 
ed for  that  purpose. 

Fl.  Itepeol  of  hmwmtiy  or  pemaUm  Imum  am 
affeoUng  vested  rigMs, 

No  pensioner  has  a  vested  legal 
right  to  his  pension ;  pensions  are  the 
bounties  of  the  government,  which 
Congress  has  the  right  to  give,  with- 
hold, distribute,  or  recall,  at  its  dis- 
cretion. United  States  v.  Teller 
(1882)  107  U.  S.  64,  27  L.  ed.  352,  2 
Sup.  Ct.  Rep.  39,  citing  Walton  v.  Cot- 
ton (1866)  19  How.  (U.  S.)  366,  15 
L.  ed.  6^. 

The  above  rule  is  quoted  with  ap- 
proval, on  facts  not  within  the  scope 
of  the  present  annotation,  in  Frisbie 
V.  United  States  (1894)  167  U.  S.  160, 
39  L.  ed.  657,  15  Sup.  Ct.  Rep.  586. 

It  is  competent  for  the  legislature 
to  repeal  a  statute  bestowing  a  pen- 
sion on  a  war  veteran,  since  the  recip- 
ient has  no  vested  right  in  the  bounty, 
of  the  state.  Chalk  v.  Darden  (1877) 
47  Tex.  438. 

And  it  was  said  (arguendo)  in 
Eddy  V.  Morgan  (1906)  216  111.  437, 
75  N.  E.  174,  that  "a  pension  is  a 
bounty  springing  from  the  gracious- 
ness  and  appreciation  of  sovereignty. 
It  may  be  given  or  withheld  at  the 
pleasure  of  a  sovereign  power.  Be- 
cause (me  is  placed  upon  a  pension 
roll  under  a  valid  law  is  no  reason 
why  that  law  may  not  be  repealed  and 
the  pension  cease." 

The  legislature  may  repeal  a  stat- 
ute settling  an  annuity  on  one  to  re- 


munerate him  for  his  losses  actually 
sustained,  and  for  his  distinguished 
services  in  time  of  war,  since  no  vest- 
ed contract  rights  are  created  thereby 
before  pa3nnent  of  the  annuity.  Dale 
V.  Governor  (1831)  3  Stew,  (Ala.) 
387. 

But  a  bounty  earned  by  a  soldier, 
under  a  statute  providing  for  payment 
of  bounties  by  the  state  to  persons 
thereafter  enlisting,  is  a  vested  right 
of  which  he  cannot  be  deprived  by 
the  legislature.  Smith  v.  Aplin 
(1890)  80  Mkslu  205,  45  N.  W.  136. 

Also  Opinion  -  of  Justices  (1864) 
46  N.  H.  593,  is  to  the  effect  that  the 
legislature  cannot  repeal  a  statute 
authorizing  the  granting  of  bounties 
to  volunteers,  so  as  to  affect  those  who 
have  already  acquired  a  vested  right 
to  the  bounl^. 

And  in  Baird  v.  United  States,  Dev. 
Ct.  CI.  (Fed.)  88,  it  was  held  that  a 
commissioned  surgeon  who  rendered 
medical  services  to  the  United  States 
during  the  Revolutionary  War,  before 
and  after  a  resolution  of  Congress 
which  provided  that  all  officers  on  the 
medical  staff  who  should  continue  in 
the  service  to  the  end  of  the  war,  or  be 
reduced  before  that  time  as  supernu- 
meraries, should  be  entitled  to  receive 
during  life  certain  allowances,  was  en- 
titled to  the  allowance  for  life,  as  a 
right  founded  upon  a  cootraet  with 
Congress,  which  no  subsequent  legis- 
lation by  Congress  could  take  away. 

Although  not  strictly  in  point  on  the 
subject  of  the  present  annotation,  at- 
tention is  called  to  Willoughby  v. 
Holderness  (1882)  62  N.  H.  227,  hold- 
ing that  where  one  enlisted  on  the 
faith  of  a  bounty  offered  by  a  town, 
at  a  time  when  the  contract  was  valid 
under  the  law  as  then  construed,  a 
subsequent  change  of  construction  to 
the  effect  that  towns  could  not  consti- 
tutionally be  delegated  the  power  of 
taxation  to  pay  bounties,  since  this 
would  result  in  unequal  taxation,  not 
for  local  purposes,  did  not  invalidate 
the  contract.  B.  E.  H. 
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S.  C.  DAWSEY  et  al.,  Appts.» 

V. 

MIRIAM  W.  KIRVEN. 

Alabama  Supreme  Courts  June  19,  tOtO* 
(_  Ala.  — »  88  So.  83&) 

Seal  —  necessity  of  referring  to  it. 

1.  Merely  suffixing  a  clause  containing  the  word  ''seal"  or  the  letters 
'X.  S/'  after  the  name  of  a  subscriber  to  the  instrument  does  not  con- 
stitute a  seal,  unless  the  intention  to  seal  is  declared  in  the  body  of  the 

instrument 

[See  note  an  this  quesHan  beginning  an  page  1663.] 


Evidence  —  snfflciency    of    sroof    to 
overcome  denial  of  awnershiii. 

2.  The  payment  of  value  for  a  note 
indorsed  in  blank  by  the  payee  is  suf- 
ficient to  overcome  a  sworn  plea  deny- 
ing plaintafiTs  ownership  in  an  acticm  to 
enforce  payment  of  promissory  notes. 

—  evidence  of  ownership. 

8.  Possession  of  a  note  indorsed  in 
blank  by  the  payee  is  prima  facie  evi- 
dence of  ownership. 

[See  3  R.  C.  L.  980.] 

Party  —  enforcement  of  note. 

4.  The  holder  of  the  legal  title,  and 
not  the  beneficial  owner,  is  the  proper 
party  plaintiff  in  an  action  to  enforce 
payment  of  a  negotiable  promissory 
note. 

[See  8  R.  C.  L.  991.] 

Bills  and  notes  —  liolder  not  entitled 
to  proceeds  —  effect. 

5.  That  the  holder  of  the  legal  title 
to  negotiable  paper  is  not  entitled  to 
the  proceeds  of  the  judgment  is  no  de- 
fense to  an  action  by  the  holder  upon 
the  note. 

[See  8  R.  G.  L.  990.] 

Judgment  —  on  note  —  bar  to  farther 
action* 

6.  A  judgment  in  favor  of  the  hold-- 
er  of  notes  indorsed  in  blank  is  a  bar 
to  further  action  on  the  notes  whether 
plaintiff  paid  value  for  them  or  not. 

Bills  and  notes  —  right  to  fiU  blanks 
in  indorsements. 

7.  The  holder  of  negotiable  paper 
indorsed  in  blank  may  fill  in  the  in- 
dorsement so  as  to  vest  himself  with 
the  legal  title. 

[See  3  R.  C.  L.  982.] 

—  effect  of  blank  indorsement. 

8.  A'  blank  indorsement  vests  title  in 
the  holder  of  a  note  as  completely  as 
any  other  mode,  and  it  need  not  be 


filled  up  before  going  to  a  jary  to  re- 
cover upon  it. 

[See  3  R.  C.  L.  970,  988.] 

Trover  —  for  note  —  indofsement  in 
blank. 

9.  A  delivery  and  transfer  of  a  note 
indorsed  in  blank  passes  such  title  as 
will  support  trover  against  a  person 
who  purchases  the  note  from  the 
transferrer. 

On  Rehearing. 

Statutes  —  readoption  after  oonstmc- 
tion  —  effect. 

10.  ▲  construction  of  a  statute 
which  was  readopted  by  the  legisla- 
ture after  such  construction  was  given 
will  be  followed  by  the  courts  in  subse- 
quent cases. 

[See  25  R.  C.  L.  1076.] 

Bills  and  notes  —  riglit  to  sue  en  non- 
negotiaMe  paper. 

11.  The  rules  applicable  to  suits  on 
commercial  paper,  with  respect  to  the 
right  of  one  holding  under  a  blank  in- 
dorsement to  sue,  do  not  apply  to  non- 
negotiable  paper. 

[See  8  R.  C.  L.  989,] 

Aclmowledgment  —  notice  of  refer- 
ence to  seal. 

12.  A  power  of  attorney  executed 
In  a  foreign  state  and  acknowledged 
before  a  notary  who  does  not  refer  to 
his  seal,  but  merely  states  that  it  is 
under  his  hand,  is  not  self-proving,  al- 
though the  jurat  purports  to  have  a 
seal  attached. 

-«  necessity  of  seaL 

13.  A  notarial  seal  is  not  necessary, 
in  Alabama,  to  authenticate  the  cer- 
tificate of  acknowledgment  of  an  Ala- 
bama notary. 

[See  1  R.  C.  L,  279.] 

Notary  public  —  necessity  of  seal. 

14.  The  official  seal  is  necessary  to 
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authenticate  the  official  acts  of  a  no- 
tary public  at  common  law. 
[See  20  R.  C.  L.  828.] 

Seal  —  necessity  of. 

15.  An  instrument  which  on  Its  face 
purports  to  be  under  seal  will  be  so 
considered,  thouirh  there  is  no  scroll 
opposite  the  siirnature. 

— when  sufficient. 

16.  An  instrument  signed  between 
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several  parties,  preceded  by  the  words, 
"Given  under  our  hands  and  seals/' 
followed  by  the  seal  after  name  of 
par^,  is  a  sealed  instrument. 
[See  24  R.  C.  L.  692.] 

— *  assumption  as  to  authenticity. 

17.  A  court  cannot  act  upon  the  as- 
sumption that  a  seal  to  a  notarial  cer- 
tificate is  that  of  the  notary,  unless  it 
is  referred  to  In  the  certificate. 

[See  1  R.  C.  L.  280.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Mont* 
gomery  County  (McCord,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
enforce  pajmient  of  certain  promissory  notes.    Bev0r8ed  on  rehearing. 

The  facte  are  stated  in  the  opinion  of  the  court 


Mr.  William  F.  Thetford,  Jr.,  for  ap- 
pellants: 

The  certificate  of  a  foreign  notary 
must  be  authenticated  by  his  seal. 

Alabama  Nat.  Bank  v.  Chattanooga 
Door  ft  Sash  Co.  106  Ala.  663, 18  So.  74. 

Such  a  certificate  must  recite  the 
seal. 

Wetmore  v.  Laird,  5  Biss.  160,  Fed. 
Cas.  No.  17,467 ;  Lee  v.  Adkins,  Minor 
(Ala.)  187;  Carter  v.  Penn,  4  Ala.  140; 
Moore  v.  Lesseur,  18  Ala.  606 ;  Black- 
well  V.  Hamilton,  47  Ala.  470;  Brei1>- 
ling  V.  Marx,  128  Ala.  222,  26  Se.  203 ; 
Ingram  v.  Hall,  2  N.  C.  (1  Hayw.)  193 ; 
Baird  v.  Blaigrace,  1  Wash.  ( Va.)  170 ; 
Austin  V.  Wiitlock,  1  Munf.  487,  4 
Am.  Dec.  660;  Bradely  Salt  Co.  v.  Nor- 
folk Import.  A  Export.  Co.  95  Va.  461, 
28  S.  E.  667. 

Powers*  of  attorney  are  construed 
strictly. 

Brantley  v.  Southern  L.  Ins.  Go.  68 
Ala.  654. 

The  maker  of  a  note  can  question 
the  validity  of  an  alleged  transfer  of 
the  note. 

Walker  v.  Winn,  142  Ala.  660,  110 
Am.  St.  Rep.  50,  89  So.  12,  4  Ann.  Cas. 
637. 

Messrs.  Ball  &  Beckwith,  for  appel- 
lee: 

The  forms  for  acknowledgments  as 
set  out  in  the  Code  do  not  call  for  any 
recital  of  a  seal. 

Dunn  V.  Adams,  1  Ala.  527,  85  Am. 
Dec.  42;  St.  John  v.  Redman,  9  Port. 
(Ala.)  428;  Hart  v.  Ross,  57  Ala.  518; 
Bradley  v.  Northern  Bank,  60  Ala. 
252 ;  Goree  v.  Wadsworth,  91  Ala.  416, 
8  So.  712;  Alabama  Nat.  Bank  v.  Chat- 
tanooga Door  &  Sash  Co.  106  Ala.  663, 
18  So.  74;  Bayonne  Knife  Co.  v.  Um- 
benhauer,  107  Ala.  496, 54  Am.  St.  Rep. 
114,  18  So.  175;  Hayes  v.  Banks,  132 


Ala.  854,  81  So.  464;  Pierce  v.  Indseth, 
106  U.  S.  546,  27  L.  ed.  254,  1  Sup.  Ct. 
Rep.  418;  2  Elliott,  Ev.  §§  54,  1376, 
1383;  Harrington  v.  Fish,  10  Mich. 
415;  Dale  v.  Wright,  57  Mo.  110;  Webb 
V.  Huff,  61  Tex.  677;  1  Cyc.  675;  29 
Cyc.  1096. 

The.  purpose  of  the  power  of  attor- 
ney was  to  make  Kirven  general  at- 
torney in  lending  money  for  Mrs. 
Clements,  and  to  do  everything  neces- 
sary in  his  judgment  to  collect  it. 

State  V.  McLeam,  1  Aik.  (Vt.)  811; 
Buckner  v.  Real  Estate  Bank,  5  Ark. 
636,  41  Am.  Dec.  105;  Smoot  v.  Mc- 
Graw,  48  W.  Va.  144,  85  S.  E.  914; 
Clark  V.  Sigoumey:  17  Conn.  511;  Holt 
V.  Sweetzer,  23  Ind.  App.  237,  55  N.  E. 
254;  Phillips  v.  Homsby,  70  Ala.  414; 
31  Cyc.  1369  et  seq. 

Mayfleld,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  appellee,  the 
holder  of  negotiable  promissory 
notes,  against  appellantis,  the  makers 
thereof. 

Defendants  pleaded  the  general 
issue  and  a  special  sworn  plea  deny- 
ing plaintiff's  ownership  of  the 
notes.  The  case  was  tried  by  the 
court  without  a  jury,  and  resulted 
in  judgment  for  the  plaintiff,  from 
which  judgment  defendants  prose- 
cute tUa  appeal. 

The  error  assigned  and  most 
earnestly  insisted  upon  to  reverse 
the  judgment  is  the  admission  in 
evidence  of  a  power  of  attorney  pur- 
porting to  have  been  executed  by 
one  Mrs.  M.  F.  Clements  to  one  F. 
D.  Kirven,  the  husband  of  plaintiff, 
authorizing  him,  as  her  agent  and 
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attorney,  to  make  loans,  collect  mon- 
eys, satisfy  mortgages  of  record,  to 
assign  and  indorse  notes,  mortgages, 
etc.  The  main  ground  of  the  objec- 
tion to  the  introduction  of  the  power 
of  attorney  in  evidence  is  that  the 
notary's  certificate  of  acknowledg- 
ment of  the  execution  of  the  power 
of  attorney  was  not  authenticated  by 
the  notarial  seal  of  the  officer,  he 
being  an  officer  of  another  state,  to 
wit,  Georgia,  and  the  acknowledg- 
ment and  certificate  being  made  in 
that  state. 

The  view  we  take  of  the  case  ren- 
ders it  wholly  unnecessary  for  us  to 
decide  this  question,  which  is  not 
free  from  doubt,  as  is  shown  by  the 
argument  and  able  briefs  of  coun- 
sel. The  question  evokes  some  an- 
cient and  technical  learning  on  the 
subject  of  the  object,  purpose,  effect, 
and  requisites  of  private  and  .public 
seals,  scrolls,  etc.  It  is  unnecessary 
to  decide  whether  or  not  therfe  was 
error  in  the  admission  of  this  power 
of  attorney,  bills  of  sale,  and  acts  of 
the  attorney  thereunder,  for  the 
reason,  if  error,  it  affirmatively  ap- 
pears that  it  was  without  possible 
injury  to  the  appellants. 

The  notes  sued  on  were  on  their 
face  negotiable  paper,  and  were  in- 
dorsed in  blank  by  the  payee,  and 
plaintiff  was  shown  by  indisputable 
evidence  to  be  the  holder  thereof  for 
value.  This,  under  a  long  line  of 
decisions  of  this  court,  was  sufficient 
to  overcome  the  burden  placed  on 

the  plaintiff  by  the 

S:mVi:;t7  •£  »y9™  P^^^  denying 
pr«M»f  to  over-      plaintiff  s      owncr- 

ownersbip.  ship  thereof.    So,  if 

the  power  of  attor- 
ney and  all  acts  of  the  agent  or 
attorney  purporting  to  be  done 
thereunder  were  excluded,  the  plain- 
tiff would  undoubtedly  have  been  en- 
titled to  recover. 

It  has  been  held  by  this  court  since 
the  cast  of  Biggs  v.  Andrews,  8  Ala. 
628,  and  probably  before  that,  that 
a  blank  indorsement  of  a  note  prima 
facie  vests  the  title  in  the  holder, 
thereof  as  completely  as  can  be  done 
by  another  mode.     The  possession 


of  the  note  by  plaintiff  and  its  pro- 
duction at  the  trial, 
it  being  indorsed  in  Z^^^Sm%,  •' 
blank  by  the  payee, 
is  prima  facie  evidence  of  owner- 
ship.   Sawyer  v.  Patterson,  11  Ala. 
G23;  Lake-side  Land  Co.  v.  Drom- 
goole,  89  Ala.  50&,  7  So.  444 ;  Berney 
v.  Steiner  Bros.  108  Ala.  Ill,  54 
Am.  St  Rep.  144,  19  So.  806. 

The  notes  being  negotiable  paper, 
the  legal  title  thereto,  and  not  the 
beneficial      interest  p^^y— 

therein,   controls   as    enfar^ment 

to    proper    parties  *'  "•**• 
plaintiff  in  suits  for  the  collection 
of  the  notes*    The  fact»  if  it  was 
made  to  appear  (which  is  not  done 
here),  that  the  holder  of  the  legal 
title  is  not  entitled  to  the  proceeds 
of  the  judgment,  is 
no   defense   to  the  koider  not 
makers    in    an    ac-  p"il2iXd« 
tioB  by  the  holder 
against  them.    Hanna  v.  Ingram,  9S 
Ala.    483,   9    So.   621;   Berney    v. 
Steiner  Bros.  108  Ala.  116,  54  Am. 
St.  Rep.  144,  19  So.  806. 

The  plaintiff  being  the  proper 
party  to  bring  the  action,  and  being 
prima  facie  the  owner  thereof,  it  is 
no  concern  of  the  defendants  as  to 
who  is  entitled  to  the  proceeds  of 
these  notes  when  collected.  Defend- 
ants would  have  been  protected  if 
they  had  voluntarily  paid  the 
amount  to  the  plaintUF,  she  being 
the  holder  of  the  notes,  and  they  be- 
ing indorsed  in  blank  by  the  payee* 
and,  of  course,  this  judgment  is  and 

will  be  a  complete  j^jf^em- 
bar  to  any  other  ac-  o»  note—iMr  t« 
tion  by  any   other  '~*^*'  —•••»• 
party  or  parties  on  these  notes ;  and 
hence  the  questions  as  to  whether 
plaintiff  paid  full  value  therefor  or 
nothing,  so  far  as  any  defense  was 
attempted  here  to  be  set  up  to  the 
notes,  are  of  no  concern  to  thtae  de- 
fendants. 

Notes  like  the  ones  here  sued  on 
may  be  and  are  often  indorsed  to 
banks,  or  other  agents  or  agencies, 
merely  for  the  purpose  of  collection, 
and  in  such  cases,  and  those  like  the 
one  now  under  consideration,  it  is 
of  no  concern  to  the  defendants,  or 
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makers,  to  whom  the  proceeds  will 
ultimately  be  paid. 

Aside  from  evidence  to  which  any 
objection  was  interposed,  the  plain* 
tiif  was  indubitably  entitled  to  re* 
cover.  The  following  proiKMritiotts 
are  well  settled,  and  control  the  de- 
cision as  to  plaintijff's  ownership  of 
the  notes  sued  on:  The  holder  of 
paper  indorsed  in  blank  may  fill  in 
the  indorsement  so  as  to  vest  himself 

with  the  legal  title, 
?i"Ht  "tS^iSr***^  but    not    so    as   to 

riS;I?ement..  ^^^^^     liability     Of 

mdorser.  Hood  v. 
Eofobins,  98  Ala.  487,  13  So.  574; 
Lake-side  Land  Co.  v.  Dromgoole, 
89  Ala.  606,  7  So.  444.  A  blank  in- 
dorsement vests  title  in  the  holder 

of  a  note  as  com- 

T3£S?e«e5^''    pletely  as  any  other 

•  mode,  and  it  need 
not  be  filled  up  before  going  to  the 
jury.  Riggs  v.  Andrews,  8  Ala.  628 ; 
Sawyer  v.  Patterson,  11  Ala.  528; 
Berney  v.  Steiner  Bros,  supra.  A 
delivery   and   transfer   of   a   note 

transferred  in  blank 
passes  such  title  as 
will  support  trover 
against  a  party  who  purchases  the 
note  from  the  transferrer.  Carter 
v.  Lehman,  90  Ala.  126,  7  So.  735. 

It  results  that  the  judgment  of 
the  court  below  will  be  affirmed. 
Affirmed, 

Ander&KHi,  Ch.  J.,  and  S<»nervine 
and  Thomas,  JJ.,  concur. 

A  petition  for  rehearing  having 
been  granted,  Mayfield,  J.,  on  Oc- 
tober 30, 1919,  handed  down  the  fol- 
lowing additional  opinion: 

On  this  hearing  we  have  reached 
the  conclusion  that  we  were  in  error 
on  the  original  hearing  in  holding 
that  it  was  error  without  injury  in 
admitting  the  power  of  attorney  in 
evidence,  for  the  reason  that  the 
ownership  of  the  note  was  proven 
without  dispute  by  other  evidence. 
We  are  led  to  the  present  ccmclusion 
by  the  opinion  and  decision  in  the 
case  of  Bank  of  Piedmont  v.  Smith, 
119  Ala.  57,  24  So.  589. 

The  record  and  questions  in  that 


Trover— for  mot* 


blauik. 


case  were  very  similar  to  the  record 
and  questions  in  this  case.  They 
are  as  near  alike  as  you  would  ex- 
pect to  find  records  and  questions  in 
different  cases ;  and  we  feel  con- 
strained to  hold  as  was  held  in  that 
case.  In  fact,  that  case,  in  a  sense, 
construed  statutes  of  this  state  as  to 
pleadings  and  practice  in  such  cases, 
and   t^ose   statutes 

have    been    readopt-    readoptlon  after 

ed   with   that  con-  JS;^****.^""" 
struction  on  them, 
and  we  do  not  feel  at  liberty  to 
depart  therefrom. 

The  fault  of  our  original  holding 
was  that  the  pleadings  did  not  raise 
the  question  as  to  legal  title  of  the 
negotiable  notes  in  question,  but 
only  the  question  as  to  the  plaintiff's 
ownership.  While  ttie  paper  was 
negotiable  and  was  indorsed  in 
blank,  it  was  not  sued  on  as  such. 
The  record  shows  that  the  trial  was 
had  as  if  it  had  been  an  action  on 
non-negotiable,  and  not  commercial, 
paper,  and  hence  ^„  ^  ^^ 
the  rules  we  an-  — riKht  to  aoe  on 
nounced  should  not  JJSJ;?^****^** 
be  applied  to  the 
case  under  the  issues  on  which  the 
trial  was  had.  A  failure  to  observe 
this  led  the  writer  of  the  opinion 
into  the  error.  He  desires  to  say, 
however,  Hie  fault  was  his,  and  not 
that  of  the  attorneys  or  other  jus- 
tices concurring. 

It  results,  therefore,  that  the  pow- 
er of  attorney  was  competent  and 
important  evidence  under  the  issues 
on  which  the  case  was  tried ;  and,  if 
error  to  admit  it  in  evidence,  the 
error  must  work  a  reversal. 

It  is  insisted  that,  the  power  of 
attorney  being  executed  in  the  state 
of  Georgia,  it  was  not  self-proving. 
The  execution  of  the  power  of  attor- 
ney purports  to  be  under  the  seal  of 
the  grantor,  and  purports  to  be  ac- 
knowledged before  a  notary  in  the 
state  of  Georgia ;  and  a  notarial  seal 
or  scroll  appears  on  the  instrument. 
But  the  acknowledgment  of  the 
notary  does  not  refer  to  the  seal, 
nor  does  he  certify  that  it  was  given 
"under  his  seal,"  official  or  other- 
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wise,  but  only  that  it  wm  given 
under  ''hie  hand/'  The  question 
therefore  is  presented:  Was  the 
execution  of  the  instrument  suffi- 
ciently proven  by  the  acknowledg- 
ment of  a  foreign  notary  under  his 
official  seal?  In  other  words,  was 
the  acknowledgment  before  a  notary 
properly  and  legally  authenticated 
by  his  official  seal?  While  there  is 
on  the  instrument  what  purports  to 
be  a  seal,  the  notary  does  not  certify 
that  it  is  his  official  seal,  and  makes 
no  reference  whatever  to  it  either 
in  the  body  of  the  certificate  or  in 
the  jurat  thereof,  but  the  certificate 
purports  to  be  under  ''his  hand*' 
only,  but  not  under  ''his  seal/' 

Under  our  decisions  we  feel  com- 
pelled to  hold  that  the  power  of  at- 
torney was  not  self-proving.     The 

notary's  certificate 
^Intl^uS'oi    was  not  attested  by 

SSiSr*"****         '"^      official      seal. 

While  this  court  has 
repeatedly  held  that  instruments  the 
execution  of  which  was  acknowl- 
edged before  foreign  notaries,  whose 
certificates  of  acknowledgment  were 
attested  by  official  seals,  were  self- 
proving,  yet  we  have  never  held  that 
affibdng  a  mere  scroll  or  wafer,  pur- 
porting to  be  a  seal,  without  any 
reference  thereto  by  the  officer  in 
the  body  of  his  certLftcate,  or  in  the 
jurat  thereof,  was  sufficient  authen- 
tication to  make  it  self -proving.  See 
Hart  V.  Ross,  67  Ala.  620 ;  Alabama 
Nat.  Co.  V.  Chattanooga  Door  & 
Sash  Co.  106  Ala.  663,  18  So.  74; 
Goree  v.  Wadsworth,  91  Ala.  416, 
8  So.  712 ;  HUl  v.  Norris,  2  Ala.  640 ; 
Toulmin  v.  Austin,  6  Stew.  &  P. 
(Ala.)  410. 

The  case  of  Wetmore  v.  Laird,  6 
Biss.  160,  Fed.  Cas.  No.  17,467,  is 
in  point,  and  supports  our  holding, 
and  we  believe  the  reasoning  therectf 
to  be  sound.  We  have  a  line  of 
cases  somewhat  similar  as  to  what  is 
sufficient  to  make  the  execution  of 
a  given  instrument  under  seal  or  not 
under  seal.  The  following  is  a 
synopsis  of  the  holdings  of  this  court 
as  to  private  seals  and  what  is  neces- 
sary to  make  the  instrument  a  sealed 


or  unsealed  one :    A  notarial  seal  is 
not  necessary  to  au- 
thenticate the  car.  ^^JS!^^ 
tificate  of  acknowl- 
edgment of   an   Alabsma   notary. 
Harrison  v.  Simons,  66  Ala.  610. 
But  at  common  law  a  netary  was 
simply  a  commercial  officer,  and  his 

official    acts     were  „^t«ry  p«Mia-. 
known  only  by  his  ««««wiitF  •€ 

official  seals.    Dunn  "** 
v.  Adams,  1  Ala.  627,  36  Am.  Dec 
42;  St.  John  v.  Redmond,  9  Port. 
(Ala.)  428.    An  instrument  which 
on  its  face  purports  to  be  under  seal 
will  be  so  considered  though  liiere 
is  no  scroll  opposite 
the  signature.  Shel-  JJSSittF  mt, 
ton   y.    Armor,    13 
Ala.  647.    An  instrument  signed  be- 
tween severai  parties,  preceded  by 
the  words,  ''Given  under  our  hands 
and  seals,''  followed 
by    the    seal   after  ;;;^^*„^ 
name  of  party,  is  a 
sealed  instrument.    Hatch  v.  Craw- 
ford, 2  Port.    (Ala.)    54.     Merely 
suffixing  a   clause   containing  the 
word  "Seal"  or  the  letters  "L.  S." 
after  the  name  of  a  subscriber  to 

the  instrument  does     ^uvzwrnttr 
not  constitute  a  seal :  of  r«f ernms 
the  purpose  to  seal  ** 
it  should  be  declared  in  the  body  of 
the  instrument.    Breitling  v.  Marx, 
123  Ala.  222,  26  So.  203.    The  mere 
suffixing    a    scroll    containing   the 
word  "Sear'  or  the  letters  "L.  S." 
to  the  name  of  the  subscriber  does 
not  make  it  a  writing  under  seal. 
Carter  v.  Penn,  4  Ala.  140;  Black- 
well  V.  Hamilton,  47  Ala.  470. 

We  therefore  hold  tiiat  the  pur- 
pose of  the  notary  to  affix  his  seal 
must  appear  in  his  certificate ;  other- 
wise the  scroll  or  impression  pur- 
porting to  be  a  seal  may  have  been 
placed  on  the  document  by  another, 
and  without  the  knowledge  or  offi- 
cial act  of  the  notary.     In  other 
words,  we,  or  the  trial  court,  are  not 
authoritatively  informed  tiiat  the 
certificate  of  acknowledgment  of  the 
foreign  notary  was 
by  him  authenticat-  r"****f5***it*. " 
ed    by    his    ofiicw 
seal.    There  is  no '  certificate  that 
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the  scroll  or  impression  is  or  was 
his  official  seal,  or  that  it  was  so 
affixed  or  made  by  him  as  such 
notary. 

It  therefore  results  that  it  was 
error  to  admit  the  power  of  attor- 
ney in  evidence,  and  the  judgment 


below  should  be  reversed.  The  ap* 
plication  for  rehearing  is  therefore 
granted,  the  judgment  of  affirmance 
set  aside,  and  one  of  reversal 
readered 

Application    granted.     Reversed 
and  remanded. 


ANNOTATION. 
What  amounts  to  notary's  seal. 


L  Introdaction  and  scope,  1963. 
II.  Substances  or  instruments   used   in 

afBxing  seal,    16et« 
IIL  Inscription  on  seal: 

a.  In  general,  1665. 

b.  Name  of  notary,   1667. 
c  County  and  state,  1668. 

J.  Introduction  and  scope* 

The  present  annotation  presupposes 
that  a  notary's  seal  of  some  kind  was 
required.  Otherwise  no  question  as 
to  what  would  constitute  a  sufficient 
seal  would  have  arisen.  This  limita- 
tion,  of  course,  excludes  all  cases 
where  the  question  was  merely  wheth- 
er or  not  a  seal  must  be  affixed,  as 
well  as  that  large  class  of  cases  where- 
in it  is  conceded  that  no  seal  was 
necessary. 

II,  Substances   or  instrw/nemlts   used  in 

a/fiaoing  ssdL 

It  has  been  seriously  maintained 
that  at  common  law  a  notarial  seal 
must  be  impressed  upon  wax,  wafer,  or 
other  tenacious  substance,  so  that  a 
mere  stamp  upon  paper  itself  was  in* 
sufficient  See  Bank  of  Rochester  v. 
Gray  (1842)  2  Hill  (N.  Y.)  227. 

But  the  modem  rule,  generally  ac- 
cepted, is  that  the  use  of  wax  or  oth- 
er adhesive  or  tenacious  substance  up- 
on which  the  seal  of  a  notary  may  be 
impressed  is  no  longer  necessary,  the 
use  of  such  a  substance  having  long 
since  ceased  to.  be  regarded  as  im- 
portant or  necessary.  Pierce  v.  Ind- 
seth  (1882)  106  U.  S.  546,  27  L.  ed.  254, 
1  Sup.  Ct  Rep.  418;  Orr  v.  Lacy 
(1847)  4  McLean,  248,  Fed.  Cas.  No. 
10,589;  Re  Nebe  (1875)  11  Nat.  Bankr. 
Reg.  289,  Fed.  Gas.  No.  10,078;  Brad- 
ley V.  Northern  Bank  (1877)  60  Ala. 
262;  Ck>nnolly  v.  Goodwin  (1855)  5 
CaL  220;  Mason  v.  Brock   (1850)   12 


in.^-continued. 

d.  Official  and  private  seals,  1668. 

e.  Conformity  .of  recitals  on   seal 

with    recitals    in    instriiment 
sealed,  1669. 
IV.  Relation  of  seal  to  instrument,  1669. 
V.  Place  on  paper,  1670.^ 

OL  273,  52  Am.  Dec.  490;  Meyers  v. 
Russell  (1873)  52  Mo.  26;  Carter  v. 
Burley  (1838)  9  N.  H.  558;  Bank  of 
Rochester  v.  Gray  (N.  Y.)  supra; 
Bank  of  Manchester  v.  Slason  (1841) 
13  Vt.  384  In  Connolly  v.  Goodwin 
(1855)  5  Cal.  220,  the  court  discussed 
this  question  as  follows:  "The  next 
point  on  appeal  relies  upon  the  fact 
that  the  seal  of  the  notary  is  made  by 
an  impression  on  the  paper  only,  and 
not  upon  wax,  as  it  is  insisted  it  ought 
to  be.  This  position,  it  is  urged,  must 
be  right,  because  by  all  the  old  com- 
mon-law writers  a  seal  is  defined  to  be 
an  impression  made  on  wax,  or  wax 
with  an  impression,  and  some  of  the 
later  authorities,  without  regarding 
the  reason  of  the  rule,  have  decided 
that  it  should  be  made  in  no  other  way. 
It  is  very  obvious  that  at  the  origin  of 
the  doctrine  in  regard  to  seals,  there 
existed  no  other  convenient  commod- 
ity upon  which  a  distinct  impression 
could  easily  be  made.  Now,  the  in- 
ventions, discoveries,  and  improve- 
ments of  modem  days  have  supplied 
so  much  better  materials  and  means 
that  it  is  highly  probable  that  wax  is 
the  most  inferior  and  inconvenient 
substance  which  can  be  resorted  to 
for  the  purpose  under  consideration. 
The  abject  of  the  law  was  to  have  a 
seal,  and  this  was  simply  a  distinct 
impression.  It  was  the  impression  or 
stamp,  and  not  the  wax,  which  gave 
character  to  the  instrument,  and  en- 
abled it  to  be  distinguished  or  recog- 
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nized.  That  the  constant  use  of  wax 
for  the  purpose,  through  several  cen- 
turies, when  no  better  substance  was 
offered,  had  identified  it  as  a  neces- 
sary part  of  the  ceremony,  and  made 
it  to  be  mentioned  as  a  part  of  the  rule 
at  common  law,  is  perfectly  natural, 
and  not  at  all  surprising.  But  it  must 
be  remembered  that  there  is  another 
rule  of  the  common  law  which  must 
be  given  full  effect  'Cessante  ratione 
cessat  ipsa  lex'  was  not  declared  in 
vain,  and  can  never  become  obsolete; 
and  if  ever  there  was  a  question  to 
which  this  wise  rule  can  and  ought  to 
be  satisfactorily  invoked,  that  under 
consideration  is  surely  one,  as  the  de- 
sign, the  intent,  the  object  of  the  law, 
is  better  carried  out  and  more  effec- 
tively soured."  And  in  Pierce  v.  Ind- 
seth  (1882)  106  U.  S.  546,  27  L.  ed. 
264,  1  Sup.  Ct.  Rep.  418,  supra,  the 
court  quoted  as  applicable  in  the  case 
under  consideration  the  following 
statement  by  Mr.  Justice  Grier  in  Pil- 
low V.  Roberts  (1851)  13  How.  (U.  S.) 
472,  14  L.  ed.  228:  "Formerly,  wax 
was  the  most  convenient  and  the  only 
material  used  to  receive  and  retain 
the  impression  of  the  seal.  Hence  it 
was  said:  'Sigillum  est  cera  impressa; 
quia  cera,  sine  impressione  non  est 
sigillum.'  But  this  is  not  an  allegation 
that  an  impression  without  wax  is  not 
a  seal,  and  for  this  reason  courts  have 
held  that  an  impression  made  on  wa- 
fers or  other  adhesive  substances 
capable  of  receiving  an  impression 
will  come  within  the  definition  of  'cera 
impressa.'  If,  then,  wax  be  construed 
to  be  merely  a  general  term,  including 
within  it  any  substance  capable  of  re- 
ceiving and  retaining  the  impression 
of  a  seal,  we  cannot  perceive  why  pa- 
per, if  it  have  that  capacity,  should 
not  as  well  be  included  in  the  category. 
The  simple  and  powerful  machine  now 
used  to  impress  public  seals  does  not 
require  any  soft  or  adhesive  substance 
to  receive  or  retain  their  impression. 
The  impression  made  by  such  a  power 
on  paper  is  as  well  defined,  as  durable, 
and  less  likely  to  be  destroyed  or  de- 
faced by  vermin,  accident,  or  inten- 
tion than  that,  made  on  wax.  It  is 
the  seal  which  authenticates,  and  not 
the    substance    on    which    it    is    im- 


pressed; and  where  the  court  can  rec- 
ognize its  identity,  they  should  not  be 
called  upon  to  analyse  the  material 
which  exhibits  it."  And  in  Carter  v. 
Burley  (18S8)  9  N.  H.  568,  where  the 
seal  was  by  distinct  impression  on  the 
paper  itself,  the  ceurt,  in  rejecting  the 
contention  that  such  a  seal  was  not 
good  because  no  wafer  or  wax  was 
used,  said:  "Nothing  would  have  been 
added  to  its  character  by  wafer  or 
wax;  and  as  this  is  not  an  uncommon 
mode  of  afiixing  official  seals,  we  are 
of  opinion  that  it  is  sufficient."  So  in 
Bank  of  Manckeeter  v.  Slason  (1841) 
18  Yt  334,  the  court  said:  "The  ob- 
jection that  the  seal  of  the  notary  was 
not  impressed  upon  wax  or  wafer  is 
one  which  cannot  avaiL  It  has  too 
long  been  settled  that  public  seals  do 
not  require  water  or  wax  to  their  va- 
lidity, to  be  now  brought  in  question. 
It  is  now  the  more  common  and  more 
convenient  mode  to  impress  such  seals 
upon  the  paper  itself." 

An  impression  upon  the  paper  or 
parchment  itself  with  an  intent  to 
make  a  seal  is  as  good  as  upon  wax  or 
any  other  tenacious  substance.  Orr 
V.  Lacy  (1847)  4  McLean,  243,  Fed. 
Cas.  No.  10,589.  In  fact,  as  appears 
in  the  quotation  above  made  from 
Pierce  v.  Indseth  (U.  S.)  and  Connolly 
V.  Goodwin  (CdL)  supra,  it  has  been 
declared  with  much  show  of  reason 
that  an  impression  on  paper  is  better 
than  wax. 

However,  in  this  connection  it  also 
has  been  said  that  while  an  impres- 
sion in  the  paper  is  sufficient^  "no  ad- 
hesive substance  is  probably  so  good 
as  wax  to  receive,  retain,  and  distinct- 
ly exhibit  the  figures  and  legend  or 
other  devices  upon  a  notarial  seal," 
and  that  after  a  long  time  an  impres- 
sion in  the  paper  alone  "is  apt  to  grow 
less  distinct,  especially  if  the  paper 
be  not  of  a  quality  good  for  retaining 
it."  Bradley  V.  Northern  Bank  (1877) 
60  Ala.  252. 

Regardless,  however,  of  indiich  meth- 
od is  better,  it  is  now  almost  univer- 
sally conceded  tiiat  it  is  enough,  at 
least  in  the  afaeenee  of  positive  law 
prescribing  otherwise,  that  the  im- 
press of  the  seal  is  made  upon  the 
paper  only. 
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United  States.  —  Pierce  v.  Indeeih 
(1882)  106  U.  S.  646,  27  L.  ed.  254,  1 
Sup.  Gt  Rep.  418;  Orr  v.  Lacy  (1847) 
4  McLean,  243,  Fed.  Gas.  No.  10,689. 

Alabama.  —  Bradley  v.  Northern 
Bank  (1877)  60  Ala.  282. 

California*  —  Connolly  y.  Goodwin 
(1856)  6  Cal.  220. 

lUinois.— Mason  v.  Brock  (1860)  12 
111.  278,  52  Am.  Dec.  490. 

Iowa. — Gage  v.  Dubuqae  ft  P.  R.  Co. 
(1860)  11  Iowa,  810,  77  Am.  Dec.  145; 
Stephens  y.  Williams  (1877)  46  Iowa, 
540. 

Mlesoiirl. — ^Meyers  V.  Russell  (1878) 
52  Mo.  26. 

New  Hampriiire. — Garter  ▼.  Barley 
(1838)  9  N.  H.  568. 

New  York.  —  Bank  of  Rochester  ▼. 
Gray  (1842)  2  HiU,  227  (statutory 
rule). 

Texas. — Stooksberry  v.  Swan  (1893) 
—  Tex.  Civ.  App.  — ,  21  S.  W.  694. 

Vermont — Bank  of  Manchester  ▼• 
Slason  C1841)  13  Vt.  334  (statutory 
rule) . 

Under  this  rule  the  seal  must  be 
lesrible.  Pierce  v.  Indseth  (U.  S.)  and 
Bradley  v.  Northern  Bank  (Ala.)  su- 
pra; Steams  ▼.  Chenault  X1893)  15  Ky. 
L.  Rep.  347,  23  S.  W.  351.  For  in- 
stance in  Pierce  v.  Indseth  (U.  S.)  su- 
pra, it  has  been  held  that  the  impress 
must  be  readily  identified  upon  in- 
spection. And  see  Donegan  ▼.  Wood 
(1873)  49  Ala.  242,  20  Am.  Rep.  275. 
And  under  the  rule  that  a  proper  im- 
pression in  the  paper  is  sufficient^  it 
was  held  in  Bradley  v.  Northern  Bank 
(Ala.)  supra,  that  where  the  paper  in 
question  seventeen  srears  after  execu- 
tion is  found  to  have  ^'a  distinct  cir- 
cular outline  impression  of  a  seal  with 
an  indented  inner  edge,  or  rim,  and 
within  this  a  number  of  stars  in  a  cir- 
cular row,  and  between  them  and  the 
edge  the  legend  'Notary  Public,  New 
Orleans,  !«.,*''  it  was  sufficient,  at 
least  in  the  absence  of  any  evidence 
creating  a  suspicion  as  to  genuine* 
ness.  And  in  Kentucky  it  has  been 
held  (Steams  v.  Chenault  (1893)  15 
Ky.  L.  Rep.  847,  23  S.  W.  351)  that 
the  impression  of  a  notarial  seal  was 
sufficient  although  it  was  to  dim  that 
it  was  scarcely  perceptible  with  the 
naked  eye,  the  required  inscriptions;, 
7  A.L.R.— 105. 


ete.,  being  discernible  when  a  magnify- 
ing glass  was  used. 

However,  in  the  absence  of  stetute 
so  providing,  an  impression  on  paper 
is  not  the  exclusive  method,  and  wax 
or  other  adhesive  substence  capable  of 
taking  an  impression  may  be  used.  It 
was  so  held  in  Stooksberry  v.  Swan 
(Tex.)  supra,  wherein  it  appeared 
that  on  the  instrument  in  question  was 
a  circle  defined  by  a  discoloration  of 
the  paper  and  edged  by  small  parti- 
cles of  red  sealing  wax,  and  in  which 
it  was  ruled  tiiat,  upon  proof  of 'the 
notary's  signature  and  that  he  general- 
ly used  a  seal  and  molten  wax,  it  was 
for  the  jury  to  say  whether  the  notary 
had  used  a  seal  such  as  was  required 
by  stetute. 

And  a  notery's  seal  impressed  direct- 
ly upon  paper  by  a  die  with  which  ink 
was  used  was  held  sufficient  in  Pierce 
V.  Indseth  (U.  S.)  supra.  So,  a  no- 
torial seal  consisting  of  an  impression 
in  ink  in  the  form  of  such  a  seal 
stomped  upon  the  paper  has  been  held 
to  constituto  a  seal.  The  Gallego 
(1887)  30  Fed.  271. 

On  the  other  hand,  in  Stephens  v. 
WiUiams  (1877)  46  Iowa,  540,  where 
the  stotutes  required  a  seal  with  speci- 
fied words  '^engraved*'  thereon  and  a 
"distinct  impression''  thereof  filed,  it 
was  held  that  a  wafer  with  the  re- 
quired words  writton  upon  it  with  a 
pen,  but  without  any  impression,  was 
insufficient  as  a  notarial  seal. 

///.  Ifitscription  on  sedL 

a.  in  Q9t^0nAt 

In  the  absence  of  regulating  stotute 
notaries  public  are  authorized  to  pro- 
vide their  own  seals  with  such  inscrip< 
tion  as  their  individual  fancy  or  judg- 
ment may  dictate.  Kirksey  v.  Bates 
(1838)  7  Port.  (Ala.)  529,  31  Am.  Dec. 
722;  Mason  v.  Brock  (1850)  12  HI.  273, 
62  Am.  Dec.  4d0;  Flemming  v.  Rich- 
ardson (1858)  13  La.  Ann.  414.  And 
see  Davis  v.  Roosvelt  (1880)  58  Tex. 
806.  In  fact  it  has  been  said  that  since 
it  is  the  seal>  and  not  ito  composition 
or  character  of  words  or  devices, 
which  raises  the  presumption  of  offi- 
cial character,  any  impression  made 
upon  wax  or  a  wafer  adhering  to  the 
paper^  'Without  any  device  or  words 
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indicative  of  the  particular  official/'  Ib 
entitled  to  judicial  sanction  as  evi* 
dence  of  the  notarial  character  of  the 
individiial  signing  his  name  as  such. 
Re  Phillips  (1876)  14  Nat.  Bankr. 
Reg.  219,  Fed.  Gas.  No.  11,098.  And  in 
holding  that  where  the  law  does  not 
specify  what  shall  appear  on  the  face 
of  a  seal,  a  notary  may  validly  use  a 
notarial  seal  not  his  own,  although  it 
differs  somewhat  in  design  from  the 
one  ordinarily  used  by  him,  the  court 
in  Muncie  Nat.  Bank  v.  Brown  (1887) 
112  Ind.  474,  14  N.  E.  858,  said :  ''The 
utmost  that  can  be  asserted  is,  that  the 
notary  public  did  not  do  his  duty  as 
the  law  requires,  by  attaching  the  seal 
he  was  accustomed  to  use.  He  did,  in 
fact,  take  the  acknowledgment  of  the 
mortgagor;  he  did  execute  and  sign 
the  proper  certificate,  and  he  did  affix 
a  seal  to  the  certificate.  If  the  ac- 
knowledgment must  be  condemned,  it 
is  because  the  officer  did  wrong  in 
using  a  seal  not  his  own.  No  one  can 
perceive  how  this  breach  of  duty  could 
have  worked  injury  to  any  person  in 
the  world.  Whether  the  one  seal  or 
the  other  was  used  did  not  add  to  or 
take  from  the  certificate  any  real 
efficacy.  If  the  notary,  two  hours  be- 
fore the  acknowledgment,  had  thrown 
away  his  old  seal  and  adopted  another, 
certainly  no  real  harm  to  any  person 
could  have  been  done.  Nor  is  it  easy 
to  Bee  how  the  mere  use  of  one  seal  in- 
stead of  another,  where  both  are  mere 
general  seals,  without  any  peculiar 
marks  or  names,  could  do  anybody  any 
harm.  Courts  ought  not,  as  it  seems  to 
us,  to  strike  down  a  mortgage  for  such 
a  breach  of  duty  unless  the  law  im- 
peratively requires  it.  We  cannot  be- 
lieve that  the  law  requires  such  a  re- 
sult in  a  case  where,  as  here,  a  no- 
tarial seal  is  used,  although  not  the 
one  the  notary  kept  for  use." 

Under  statutes  which  prescribe 
what  inscription,  emblems,  etc.,  shall 
appear  upon  the  face  of  notarial  seals, 
there  seisms  to  be  a  difference  of  ju- 
dicial opinion,  some  of  the  courts  re- 
quiring a  moeh  stricter  compliance 
with  the  statutory  provisions  than  do 

others. 

Thas,  in  Iowa  and  Texas,  where  tiie 
statutes  expressly  provide  what  most 


ailpear  upon  ttie  face  of  a  notarial  seal^ 
it  has  been  hMd  that  subh  provisions 
must  be,  at  least,  substantially  com- 
Illfed  with.  Gage  v.  Dubuque  &  P.  R. 
Co.  (1860)  11  IMna,  810,  77  Am.  Dec 
145;  Neese  v.  PArmers'  Ins.  Co.  (1881) 
56  Iowa,  604,  8  N.  W.  450;  Hewitt  v. 
Morgan  (1893)  88  Idwa,  468,  95  N. 
W.  478;  MeKellar  v.  Peck  (1878)  89 
Tex.  881;  Stringfellow  v.  THontison 
(1880)  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  665.  For  instance,  in  Iowa 
it  has  been  held  that  a  statutory  re- 
quirement that  the  seal  show  the 
name  of  the  officer  muit  be  complied 
with,  and  that  a  seal  which  omits  to  do 
so  is  insufficient.  Ne^e  v.  Farmers' 
Ins.  Co.  (1881)  55  Iowa,  604,  8  N.  W. 
450,  supra;  Hewitt  v.  Morgan  (1893) 
88  Iowa,  468, 55  N.  W.  478,  supra.  And 
that  the  same  is  true  as  to  the  name 
of  the  state,  see  Hewitt  v.  Morgan 
(Iowa)  supra. 

And  where  the  statutes  provide  that 
notaries  shall  verify  under  their  ''seal 
of  office,''  a  notary's  official  seal  must 
be  used.  McKellar  v.  Peck  (1873)  39 
Tex.  381,  holding  that  an  acknowledg- 
ment sealed  by  a  notary  with  the  seal 
of  the  county  court  instead  of  his  own 
was  a  nullity,  although  it  was  prob- 
ably the  result  of  a  mistake. 

On  the  other  hand,  some  of  the 
courts  have  adopted  a  more  liberal  pol- 
icy and  have  regarded  statutes  of  the 
character  under  consideration  as  di- 
rectory rather  than  mandatory.  Son- 
field  V.  Thompson  (1883)  42  Ark.  46» 
48  Am.  Rep.  49;  Weeping  Water  v. 
Reed  (1887)  21  Neb.  261,  81 N.  W.  797; 
Stringfellow  v.  Thomson  (1880)  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  565.  And 
fiee  Steams  v.  Chenault  (1893)  15  Ky. 
L.  Rep.  347,  23  S.  W.  351.  Thus,  pro- 
ceeding upon  the  theory  that  a  statute 
prescribing  the  emblems,  devices,  and 
legends  which  the  impression  of  a  no- 
tary's seal  should  present,  is  directory, 
and  not  mandatory,  with  respect  to 
such  provisions,  it  has  been  held  that 
the  Arkansas  legislature,  in  enacting 
a  statute  providing  that  notary's  seals 
by  their  impression  ''shalP'  present, 
among  other  things,  "the  rasblenn  and 
devices  presented  by  the  gl^at  seal  of 
the  state,"  meant  '^  direct  the  use  of 
the  state  emblems  as  the  best  for  ani- 
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f ormity,''  but  "did  not  intend  fbat  aa 
instmment  should  be  void  without 
those  particular  impressions  upon  the 
seal,  provided  the  notary  should  actu- 
ally use  the  seal  with  which  he  was 
used  to  authenticate  his  official  acts/' 
Sonfield  v.  Thompson  (Ark.)  supra« 
And  in  Weeping  Water  v.  Reed  (1€87) 
21  Neb.  261,  31  N.  W.  797,  in  constru* 
ing  a  statute  providing  that  each  no- 
tary must  'provide  himself  with  an 
official  seal  on  which  shall  be  engraved 
the  words  'Notarial  seal,'  the  name  of 
the  county,"  and  "the  word  'Nebraska,' 
and  in  addition,  at  his  option,  his  name 
or  ihe  initial  letters  of  his  name,"  it 
was  held  that  the  words  of  the  statute 
were  permissive  only,  the  court  adopt- 
ing the  contention  that  the  proper  con- 
struction of  the  section  was  "that  the 
seal  must  contain  the  words  provided 
for,  and  if  the  notary  so  desire,  he  may 
add  his  name  or  the  initials  thereof; 
that  he  may  exercise  his  option  as  to 
dther,  and  that  the  seal  is  as  good 
without  either  as  with."  And  in  Texas 
it  has  been  held  that  a  notarial  seal 
which,  instead  of  having  the  letters 
TEXAS  around  the  extreme  margin 
of  the  seal,  had  them  placed  between 
the  several  points  of  the  star,  was  a 
substantial  compliance  with  a  statute 
directing  that  they  be  placed  around 
the  outer  edge  of  the  seal.  Stringfel- 
low  V.  Thomson  (Tex.)  supra. 

And  in  Alabama  it  has  been  held 
that  the  statutory  rule  is  not  absolute. 
Thus,  in  Kirksey  v.  Bates  (1838)  7 
Port  (Ala.)  529,  81  Am.  Dec.  722, 
where  the  statute  provided  that  every 
notary  must  provide  a  public  notarial 
seal  "on  which  shall  be  engraved  the 
arms  of  this  territory,  and  shall  have 
for  legend,  the  name,"  office,  and  resi- 
dence of  the  notary  using  the  same, 
it  was  held  that  since  the  territory 
had  no  "arms"  it  was  impossible  to 
use  tiie  seal  required,  and  consequent- 
ly that  a  seal  without  a  territorial  coat 
of  arms  was  sufficient. 

And  the  seal  of  a  notary  public  of 
one  state  is  not  rendered  insufficient 
in  another  state  simply  because  it 
does  not  contain  the  inscriptions  re- 
quired by  the  statutes  of  the  latter 
state,  at  least  where  the  laws  of  the 
notary's  own  state  do  not  require  him 


to  have  a  seal  of  the  peculiar  design 
required  in  the  other  state.  Crowley 
V.  Barry  (1846)  4  Gill  (Md.)  194. 

b.  Name  of  notary. 

In  the  absence  of  statutory  require- 
ment, the  seal  of  a  notary  public  need 
not  contain  the  name  of  the  official. 
Re  Phillips  (1876)  14  Nat.  Bankr.  Reg. 
219,  Fed.  Gas.  No.  11,098;  Deans  v. 
Pate  (1894)  114  N.  C.  194,  19  S.  E. 
146.  And  for  a  statute  which  makes 
the  placing  of  the  notary's  name  on 
his  seal  optional,  see  Weeping  Water 
V.  Reed  (1887)  21  Neb.  261,  81  N.  W. 
797,  as  set  out  supra.  III.  a. 

With  respect  to  the  contention  that 
^  notarial  seal  must  bear  the  name 
of  the  official,  the  court  in  Re  Phillips 
(Fed.)  supra,  said;  "Where  has  it  ever 
been  held  in  common-law  courts  that- 
an  official's  seal  must  contain  his 
name?  We  fail  to  find  one  in  the  ab- 
sence of  express  legislation.  An  offi- 
cial seal,  then,  is  the  impression  on  the 
paper  dh'ectly  or  on  wax  or  wafer  at- 
tached thereto,  made  by  the  official  as 
and  for  his  seal.  But  how  are  courts 
to  know  that  it  is  his  seal  unless  it 
contains  his  name,  not  written,  but 
impressed  on  the  document?  The  seal 
of  a  notary  public  is  taken  judicial  no- 
tice of,  the  world  over.  We  venture 
to  affirm  that  the  presumption  in  favor 
of  an  official  seal  does  not  arise  from 
the  name  impressed  on  the  paper;  on 
the  contrary,  it  is  the  seal  which  au- 
thenticates, not  the  particular  name, 
word,  or  device  on  it.  This  is  in  har- 
mony with  the  common-law  idea  of  a 
seal,  viz.,  the  impression,  and  had  its 
origin  in  those  days  when  the  great 
men  and  official  dignitaries  of  earth 
could  not  write  their  names,  and  so 
had  to  sign  by  the  signet,  ring,  cross, 
etc.  Hence  the  seal  impression  placed 
upon  a  document  by  a  notary  public 
signifies  authentication 'of  his  official 
character.  It  is  the  seal,  and  not  its 
composition  or  character  of  words 
and  devices,  which  raises  the  presump- 
tion of  official  character,  of  which 
courts  take  judicial  notice." 

And  where  the  statute  does  not  re- 
quire the  name  of  the  notary  to  appear 
on  his  seal,  it  has  been  held  that  the 
mere  fact  that  the  instrument  is  signed 
''Geo.   Theo.  Sommer,"  and  that  the 
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seal  bears  the  name  'Theo.  Sommer/' 
does  not  render  the  seal  insufficient. 
Deans  v.  Pate  (1894)  114  N.  C.  IH 
19  S.  E.  146. 

I  However,  it  has  been  said  that  the 
seal  of  a  notary  public  must  bear  the 
name  of  the  notary  who  uses  it.  Re 
Nebe  (1875)  11  Nat.  Bankr.  Reg.  289, 
Fed.  Cas.  No.  10,073  (expressly  disap- 
proved in  Re  Phillips  (Fed.)  supra, 
which  is  set  out  and  quoted  supra  this 
subdivision).  And  that  this  is  the 
rule  under  a  statute  expressly  requir- 
ing that  the  name  of  the  notary  appear 
on  his  seal,  see  Neese  v.  Farmers'  Ins. 
Co.  C1881)  55  Icwa,  604,  8  N.  W.  450; 
and  Hewitt  v.  Morgan  (1893)  88  Iowa, 
468,  55  N.  W.  478,  as  set  out  supra,  III. 
a.  In  Re  Nebe  (Fed.)  supra,  the  court, 
in  discussing  the  rule  that  a  notary's 
seal  must  bear  the  name  of  the  person 
employing  it,  said:  '^'Public  seals — 
and  a  notary's  seal  is  a  public  seal — 
are  held  to  prove  themselves.  Is  any 
stamp  which  a  notary  chooses  to  affix 
to  his  signature  entitled  to  recognition 
as  his  official  seal?  Such  a  construc- 
tion strikes  me  as  a  burlesque  upon 
the  provisions  of  the  act  of  Congress, 
which  makes  both  signature  and  seal 
necessary  to  the  authentication  of  the 
notary's  act.  And  if  as  a  public  seal 
it  proves  itself,  must  it  not  show  on  its 
face  what  it  is  that  it  proves ;  not  only 
that  it  is  a  seal,  but  that  it  is  the  seal 
of  a  notary  public;  and  in  order  to 
show  that  it  is  the  seal  of  the  notary 
who  employs  it,  that  it  must  bear  his 
name?  If  it  be  admitted  that  the  seal 
in  this  case  is  the  seal  of  a  notary 
public,  it  is  just  as  clearly  the  seal  of 
every  other  of  the  notaries  public,  in 
number  about  one  thousand,  who  hold 
office  in  the  county  of  Wajme;  and 
what  then  becomes  of  the  provisions 
of  the  law  which  require  the  notary's 
act  to  be  attested  by  'his  official 
seal?'" 

A  seal  containing  the  words  '^notary 
public,"  and  bearing  the  name  of  the 
officer  who  signed  the  instrument, 
sufficiently  sets  forth  such  officer's  offi- 
cial character.  Goodyear  v.  Hullihen 
(1867)  2  Hughes,  492,  Fed.  Cas.  No. 
5,578. 

0,  OoufUy  and  Biate. 

i    Where  the  statutes  do  not  require 


that  the  seal  of  a  notary  public  shall 
state  the  name  of  the  county  in  which 
the  notary  resides  or  for  which  he  was 
appointed,  a  seal  is  sufficient  although 
no  county  is  named  on  the  face  there- 
of.   Lange  v.  State  (1884)  95  Ind.  114. 

Likewise,  if  the  statutes  do  not  re- 
quire the  name  of  the  state  to  appear 
on  the  seal,  a  seal  is  not  rendered 
insufficient  by  an  omission  thereof. 
Goodnow  V.  Litchfield  (1885)  67  Iowa, 
691,  25  N.  W.  882,  affirmed  in  (1887) 
123  U.  S.  527,  81  L.  ed.  194,  8  Sup.  CL 
Rep.  203  (holding  that  under  the  facts 
it  would  be  presumed  that  it  was 
shown  in  the  trial  court  that  the  laws 
of  New  York  did  not  require  the  name 
of  the  state  to  appear  on  the  seal  of 
a  notary  public  thereof). 

But  that  where  the  statutory  provi- 
sion expressly  requires  that  the 
"state"  and  "county"  must  appear, 
such  provision  should  be  complied 
with,  see  Weeping  Water  v.  Reed 
(1887)  21  Neb.  261,  31  N.  W.  797,  as 
set  out  supra.  III.  b. 

In  Steams  v.  Chenault  (1893)  15 
Ky.  L.  Rep.  347,  23  S.  W.  351,  it  was 
held  that  a  notarial  seal  in  which  the 
letter  "O"  appeared  instead  of  the 
word  "Ohio,"  this  being  the  only  de- 
parture from  the  statutory  form,  was 
not  rendered  defective  thereby. 

And  that  in  Texas  under  a  statute 
requiring  the  name  of  the  state  to  be 
placed  around  the  margin  of  the  seal, 
a  substantial  compliance  is  sufficient, 
see  Stringfellow  v.  Thomson  (1880)  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  565. 
as  set  out  supra,  in.  a. 

d.  0||lotal  and  ^^rivate  seato. 

Where  the  statutes  expressly  require 
that  a  notary  use  an  official  seal,  a 
•crawl  or  private  seal  is  insufficient. 
Mason  v.  Brock  (1850)  12  DL  273,  62 
Am.  Dec.  490;  Moore  v.  Titman  (1864) 
88  IIL  358.  And  see  Dumont  ▼. 
M'Cracken  (1842)  6  Blaekf.  (lad.) 
355.  And  this  although  the  statute  is 
silent  as  to  t)ie  form  and  character  of 
the  seal,  and  the  notary  is  free  to 
adopt  a  seal  with  such  an  inscription 
as  he  may  choose.  Mason  v.  Brock 
(1850)  12  OL  278,  52  Am.  Dec.  490. 
In  such  a  case  the  seal  adopted  must 
be  capable  of  "making  a  definite  and 
uniform    impression    on    the    paper 
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•  •  •  or  on  some  tenacious  substance 
attached  thereto,  so  that  when  a  ques- 
tion arises  as  to  the  crenuineness  of  an 
authentication,  it  may  be  determined 
by  reference  to  the  seal  in  the  posses- 
sion of  the  officer."    Ibid. 

And  under  statutes  which  provide 
that  the  certificate  of  a  notary  shall 
be  attested  by  "his  official  seaF*  and 
that  ''each  notary  public  shall  procure 
a  seal  which  shall  be  called  the  seal 
of  the  notary  public/'  it  has  been  held 
that  an  official  seal  is  essential,  and 
that  the  substitution  of  a  scrawl  there- 
for is  not  warranted.  Hinckley  v. 
O'Farrel  (1836)  4  Blackf.  (Ind.)  186. 

But  under  statutes  expressly  author- 
izing a  notary  to  use  his  private  seal 
until  he  obtains  an  official  one,  an  im- 
pression by  private  seal  is  sufficient 
provided  an  official  seal  has  not  been 
obtained.  Stark  v.  Barrett  (1860)  15 
CaL  361,  holding  such  to  be  the  law 
under  California  Laws  1850,  chap.  41. 
Especially  where  the  certificate  ex- 
pressly acknowledges  that  the  notary 
has  not  obtained  an  official  seal.  Fo- 
garty  v.  Sawyer  (1863)  23  CaL  570. 
And  the  court  in  Morgan  v.  Cox  (1886) 
27  Fed.  36»  seems  to  have  been  of  the 
opinion  that  a  notary  public,  in  ac- 
knowledging a  deed,  may  use  a  private 
seal,  where  he  recites  that  he  has 
no  public  seal  (but  this  was  without 
reference  to  any  statutory  provision). 

And  where  there  is  no  law  requir- 
ing a  notary  public  to  have  a  particu- 
lar style  of  seal,  and  it  does  not  appear 
that  such  an  officer  has  any  other  seal, 
it  has  been  held  that  a  "private  scrawl 
in  place  of  a  seal"  is  sufficient.  Flem- 
ming  V.  Richardson  (1858)  18  La.  Ann. 
414.  And  in  the  Canadian  case  of 
Commercial  Bank  v.  Brega  (1867)  17 
V.  C.  C.  p.  473,  it  was  held  that  any 
seal  which  a  notary  public  declares  to 
be  his  official  seal  is  sufficient  as  an 
''official  seal''  under  the  statutes. 

e.  OonformUy  of  reeUaU  on  8eal  tiHih 
reoUdU  in  <n«truttt^ftt  aeoMed. 

The  inscription  on  the  seal  must  not 
contradict  the  recitals  in  instrument  to 
which  it  is  attached.  Thus,  in  Barber 
V.  De  Ford  (1915)  169  Iowa,  692,  150 
N.  W.  86,  where  the  affidavit  under 
consideration  recited  that  it  was  made 
before  a  notary  public  in  and  for  Polk 


county,  Iowa,  but  the  seal  showed  him 
to  be  a  notary  public  for  St.  Johns 
county,  Florida,  it  was  held  that  the 
affidavit  was  a  nullity.  And  a  similar 
conclusion  was  reached  in  Byrd  v. 
Cochran  (1894)  89  Neb.  109,  58  N.  W. 
127,  where  the  paper  itself  showed 
upon  its  face  that  it  was  not  executed 
within  the  jurisdiction  of  the  notary 
sealing  it. 

IV.  BelaUon  of  seal  to  instrumenU,      ' 

Where  the  statutory  laws  expressly 
provide  that  a  notary  public  must  au- 
thenticate by  his  notarial  seal,  the 
mere  affixing  or  imprinting  of  a  nota- 
rial seal  to  a  paper  is  insufficient  un- 
less it  expressly  appears  in  the  instru- 
ment that  the  notary  has  so  authenti- 
cated it  by  his  seal.  In  other  words,  it 
has  been  held  that  in  such  a  case  the 
affixing  of  a  notarial  seal  to  an  official 
instrument  requiring  a  seal  is  insuffi- 
cient unless  it  expressly  appears  in 
the  instrument  that  the  seal  has  been 
60  attached  for  the  purpose  of  authen- 
tication. Thus,  in  Wetmore  v.  Laird 
(1870)  5  Biss.  160,  Fed.  Cas.  No.  17,- 
467,  the  use  of  the  expression,  "Wit- 
ness my  hand  and  seal,"  was  held  to 
be  insufficient.  So  it  has  been  said 
that  even  though  there  is  on  the  paper 
what  purports  to  be  a  seal,  it  is  not 
Bufficiefit  unless  the  notary  certifies 
that  it  is  his  official  seal  or  makes  some 
direct  reference  to  it  either  in  the 
body  of  the  instrument  or  in  the  jurat 
thereof.  Dawshy  v.  Kibven  (reported 
herewith)  ante,  1658  (holding  that  a 
certificate  was  insufficiently  sealed 
where  it  merely  purported  to  be  un- 
der "his  hand"  without  reference  to 
the  attached  seal).  But  applying  the 
same  rule,  it  has  also  been  held  that 
the  certificate  of  a  notary  public 
which  recited,  "Witness  my  hand  and 
seal,"  instead  of  "official  seal,"  was 
sufficient  where  the  statute  provided 
that  he  must  attach  "his  seal  of  office," 
it  appearing  that  the  notarial  seal  was 
impressed  and  that  the  certificate  pur- 
ported to  be  a  notarial  act.  Monroe 
V.  Arledge  (1859)  23  Tex.  478.  The 
court  said  that  under  such  circum- 
staifces  there  could  be  no  pretense  that 
the  seal  used  was  a  private  seal. 

However,  in  Missouri  and  Texas  it 
has  been  held  that  where  an  actual 
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seal  of  office  is  afiixed  to  a  notary's 
certificate,  it  is  not  rendered  invalid 
by  the  failure  of  the  notary  to  de- 
clare in  the  certificate  itself  that  the 
official  seal  was  so  affixed.  Clark  v. 
Rynex  (1873)  53  Mo.  380;  Dale  v. 
Wright  (1874)  57  Mo.  110;  Webb  v. 
Huff  (1884)  61  Tex.  677.  In  the  Clark 
Case  the  court  said:  "The  point  tak- 
en iSy  that  the  certificate  itself  must 
state  that  the  official  seal  was  affixed. 
This  is  the  usual  form;  but  where  the 
official  seal  is  in  fact  affixed,  that  is 
sufficient  without  referring  to  it  in  the 
testimonium  or  body  of  the  instrument. 
When  a  scrawl  is  used  in  place  of  a 
seal,  the  statute  requires  that  the  in- 
strument must  on  its  face  express  to  be 
sealed.  But  where  an  actual  seal  is 
used,  it  need  not  be  referred  to  in  the 
instrument.''  These  Missouri  holdings 
undoubtedly  were  influenced  by  the 
fact  that  the  statute  provided  that  if 
a  mere  scrawl  was  used  in  place  of  a 
seal,  the  instrument  must  recite  its 
sealing.  But  in  Webb  v.  Huff  (Tex.) 
supra,  it  was  squarely  held  that  it  was 
not  absolutely  necessary  to  add  the 
words,  "Given  under  my  hand  and  seal 
of  office,"  etc.,  the  court  saying:  "It  is 
objected  that  the  notary  did  not  add 
the  words,  *Given  under  my  hand  and 
seal  of  office,'  etc.  These  venerable 
words  ought,  no  doubt,  to  be  used  by 
all  notaries,  especially  as  they  have 
been  adopted  into  the  form  given  by 
the  statute  (Rev.  Stat.  4312) ;  but  we 
do  not  think  that  their  presence  or 
their  absence  will  affect  the  validity 
of  the  instrument.  When  the  notary 
has  appended  his  official  signature  and 
seal  to  the  certificate,  the  seal  gives 
authority  to  the  document  as  well  as  to 
the  signature.  And  it  will  add  no 
weight  whatever  for  him  to  append  the 
words,  'this  is  my  seal,'  'this  is  my 
signature,'  or  any  equivalent  words." 

F.  Place  on  paper. 

It  has  been  held  that  the  fact  that  a 
seal  is  placed  upon  one  part  of  the 
paper  rather  than  another  is  unim- 


portant and  does  not  affect  the  suffi- 
'ciency  of  the  seal. 

It  was  so  held  in  Bernheim  v.  Hey- 
man  (1907)  31  Ky.  L.  Rep.  984,  104 
S.  W.  388»  where  the  certificate  was 
written  in  three  parts,  but  the  seal 
was  placed  between  the  first  and  sec- 
ond parts.  ' 

And  in  Osgood  v.  Sutherland  (1886) 
36  Minn.  243,  31  N.  W.  211,in  belding 
that  a  notarial  seal  placed  on  the 
right-hand  side  of  the  paper  immedi- 
ately below  the  jurat  and  above  the 
certificate,  which  certificate  showed 
that  it  was  intended  to  be  under,  seal, 
whereas  no  jurat  was  necessary  and 
did  not  refer  to  the  seal,  was  suffi- 
cient, the  court  said:  "Of  course,  it 
is  of  no  importance  where  a  seal  is 
affixed, — whether  at  the  beginning, 
end,  or  margin.  Assuming  that  a  seal 
was  necessary,  we  would,  upon  this 
state  of  facts,  consider  this  seal  as  at- 
tached to  the  certificate.  We  feel  war- 
ranted in  doing  so,  inasmuch  as  the  ob- 
jection is  merely  formal.  The  chief 
object  of  a  seal  is  as  evidence  of  the 
official  character  of  the  notary,  and 
this  purpose  is  as  fully  served  by  this 
seal  as  if  it  were  at  the  end  of  the  cer- 
tificate, or  another  one  attached 
there." 

So  it  has  been  held  that  where  there 
is  but  one  certificate  to  which  a  plain- 
ly visible  notarial  seal  could  be  made 
applicable,  such  a  seal  is  sufficient,  al- 
though on  the  opposite  side  and  end 
of  the  paper  from  the  certificate. 
Evans  v.  Smith  (1890)  43  Minn.  59. 
44  N.  W.  880. 

Under  a  statute  providing  that  a  cer- 
tificate shall  be  ''in  the  form  or  to  the 
purport  hereinafter  following,"  and 
prescribing  a  form  which  places  the 
seal  before  and  to  the  left  ox  the  name 
of  the  officer,  it  has  been  held  that  a 
seal  is  sufficient,  although  the  seal  was 
at  the  right  instead  of  the  left  oi  the 
officer's  name.  Vinson  v.  Nicholas 
(1887)  28  8.  C.  198,  5  S.  E.  Ul. 

G.  J.  C. 
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(103  Ean.  248,  173  Pac.  338.) 

Carrier  —  defect  in  flpor  —  injury  to  passenger  —  res  ipsa  loquitur. 

1.  The  doctrine  of  res  ipsa  loquitur  is  properly  applied  in  case  of  in* 
juries  to  a  passenger  caused  by  a  derailment,  the  collision  with  another 
train,  the  breaking  of  a  rail,  or  by  some  defect  in  the  equipment  of  the 
train  which  the  passenger  is  presumed  to  know  nothing  about,  for  the 
reason  that  he  h^s  no  way  of  anticipating  or  ascertaining,  either  before 
or  after  the  accident,  wliat  occasioned  it.  It  has  no  application  to  a  case 
where  a  passenger  is  injured  by  some  defect  in  the  floor  of  the  car  which 
is  visible  to  the  passenger,  and  which  causes  the  passenger  to  fall  while 
attempting  to  alight  from  the  train  at  a  station. 

{See  note  on  this  question  beginning  on  page  1676.] 


—  care  required. 

2.  "A  carrier  is  bound  to  exercise 
the  highest  degree  of  care  that  is  rea- 
sonably practical  in  safely  carrying 
passengers  and  setting  them  down 
safely  at  their  destinations." 

[See  4  R.  G.  L.  1082.] 

—  how  far  insurer. 

3.  But  the  carrier  is  not  an  insurer 
of  the  safety  of  passengers,  and  an  in- 
struction which  charged  that  it  is  the 
duty  of  the  carrier  to  provide  for  the 
safe  entry  and  exit  of  its  patrons  to 
and  from  its  cars  is  subj^t  to  criti* 
cism,  because  it  makes  the  carrier  the 
insurer  of  the  safety  of  the  passenger. 

[See  4  B.  C.  L.  1186.] 

Trial  —  instruction  —  injury  as  evi- 
dence of  negligence; 

4.  In  an  action  by  a  passenger  of  an 

Headnotes  by  Pobteb,  J. 


interurban  railway  to  recover  damages 
alleged  to  have  been  caused  by  a  de- 
fect in  the  floor  of  the  vestibule  of  the 
car  in  which  her  foot  caught  while 
she  was  in  the  act  of  alighting  at  a 
station,  it  is  error  to  charge  tl^t  the 
happening  of  an  accident  resulting  in 
injury  to  a  passenger  is  prima  facie 
evidence  of  negligence  on  the  part  of 
the  carrier,  and  that  ''it  will  be  incum« 
bent  upon  the  company  or  carrier  to 
produce  evidence  which  will  excuse 
the  prima  facie  failure  to  do  its  duty, 
or,  in  other  words,  it  has  the  burden 
of  proof,  in  order  to  rebut  the  pre- 
sumption of  negligence  under  the  cir- 
cumstances, that  the  accident  could 
not  have  been  avoided  by  the  exercise 
of  the  hiffhest  practicable  care  and 
diligence." 

[See  6  R.  C.  L.  84.] 


APPB4L  by  defendant  from  a  judgment  of  the  District  Court  for  Mont- 
gomery County  (Holdren,  J.)  in  favor  of  plaintiff,  and  from  an  order  over- 
ruling a  motion  for  new  trial  in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  defendant's  negli- 
gence.   Reversed.  i 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  J.  Jones  and  Chester     Frasier  v.  Ebenezer  Baptist  Church, 


Stevens^  for  appellant: 

The  evidence  must  be  confined  to  the 
issues  as  shown  by  the  pleadings. 

Western  Home  Ins.  Co.  v.  Thorp,  48 
Kan.  289,  28  Pac.  991;  Dodge  Ci^  v. 
Wright,  48  Kan.  667,  29  Pac.   1086; 


60  Kan.  404,  66  Pac.  762. 

The  carrier  is  not  an  insurer,  and 
enfiecially  is  this  true  of  persons 
boarding  or  alighting  from  the  car- 
rier's trains  or  vehicles  of  transpor- 
tation. ' 
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Lynch  y.  Missouri  P.  R.  Co.  92  Kan. 
735,  142  Pac.  938;  3  Thomp.  Neg.  § 
2763 ;  Le  Barron  v.  East  Boston  Ferry 
Co.  11  Allen,  312,  87  Am.  Dec.  717,  3 
Am.  Neg.  Cas.  760,  5  R.  C.  L.  §  712; 
4  R.  C.  L.  §  653. 

The  instructions  given  to  the  jury 
as  to  the  care  required  of  the  carrier 
were  contrary  to  law. 

Elliott,  Railroads,  2d  ed.  8  1586. 

The  verdict  of  the  jury  is  excessive 
and  is  unwarranted  by  the  evidence. 

Teflft  V.  Wilcox,  6  Kan.  46. 

Messrs.  Walter  a  Krith  and  8.  H. 
Piper,  for  appellee: 

There  is  no  sho^ng  made  that  the 
defendant  was  in  any  way  misled,  and 
any  variance  there  may  have  been  be- 
tween allegations  and  proof  would  not 
justify  the  court  in  reversing  the  case. 

Hutchinson  Lumber  &  Planing  Mill 
Co.  V.  Baker,  74  Kan.  120,  86  Pac. 
1016;  Tipton  v.  Warner,  47  Kan.  610, 
28  Pac.  712;  Roberts  v.  Southern  Sure- 
ty Co.  101  Kan.  375,  166  Pac.  498. 

Where  the  evidence  shows  that  the 
injury  resulted  directly  from  the  de- 
fect in  the  floor  of  the  vestibule  of  the 
car,  the  doctrine  of  res  ipsa  loquitur 
applies  with  all  its  force  and  vigor. 

Topeka  City  R.  Co.  v.  Higgs,  88  Kan. 
875,  5  AuL  St  Rep.  754,  16  Pac.  667; 
TuUer  v.  Talbot,  28  111.  357,  76  Am. 
Dec.  695;  Elliott,  Railroads,  2d  ed.  ft 
1587;  Ohio  &  M.  R.  Co.  v.  Stansberry, 
132  Ind.  633,  82  N.  E.  218,  3  Am.  Neg. 
Cas.  74;  Lindsey  v.  Albany  Coast  Line 
R.  Co.  178  N.  C.  390,  92  S.  E.  166; 
Schonleben  v.  Interborough  Rapid 
Transit  Co.  160  App.  Div.  790,  145  N. 
Y.  Supp.  682;  Gleeson  v.  Virginia  Mid- 
land R.  Co.  140  U.  S.  448,  35  L.  ed.  463, 
11  Sup.  Ct.  Rep.  862;  Sopthem  Kansas 
R.  Co.  V.  Walsh,  45  Kan.  659,  26  Pac. 
45;  Blackwell  v.  Metropolitan  Street  R. 
Co.  137  Mo.  App.  654,  119  S.  W.  456; 
Fern  v.  Pennsylvania  R.  Co.  250  Pa. 
487,  95  Atl.  590 ;  May  v.  Charleston  In- 
terurban  R.  Co.  75  W.  Va.  797,  84  S.  E. 
893,  9  N.  C.  C.  A.  25;  Union  P.  R.  Co. 
V.  Hand,  7  Kan.  391. 

A  passenger,  by  undertaking  to 
prove  some  specific  cause  of  accident, 
does  not  waive  the  presumption  of  neg- 
ligence arising  from  the  injury  to  him. 

Cassady  v.  Old  Colony  Street  R.  Co. 
184  Mass.  156,  63  L.R.A.  285,  68  N.  E. 
10,  14  Am.  Neg.  Rep.  559;  Price  v. 
Metropolitan  Street  R.  Co.  220  Mo.  435, 
132  Am.  St.  Rep.  588,  119  S.  W.  982; 
McDonough  v.  Boston  Elev.  R.  Co.  208 
Mass.  436,  94  N.  E.  809;  Colorado 
Springs  &  I.  R.  Co.  V.  Reese,  —  Colo. 


— ,  169  Pac.  574;  6  Thomp.  Neg.  §  67; 
Southern  R.  Co.  v.  Adams,  52  Ind.  App. 
822,  100  N.  E.  773. 

It  is  the  duty  of  a  carrier  of  passen- 
gers, not  only  to  furnish  a  safe  means 
of  conveyance,  but  also  proper  and 
safe  means  of  ingress  to  and  egress 
from  its  trains  and  cars. 

Tipton  V.  Topeka  R.  Co.  89  Kan.  451, 
182  Pac.  189;  Mack  v.  Pittsburgh  R. 
Co.  247  Pa.  598,  93  Atl.  618 ;  Leveret  v. 
Shreveport  Belt  R.  Co.  110  La.  899,  34 
So.  579 ;  Brassell  v.  New  York  C.  &  H. 
R.  R.  Co.  84  N.  Y.  241,  5  Am.  Neg.  Gas. 
231. 

A  railroad  company  is  bound  to  ex- 
ercise the  highest  practicable  care  for 
the  safety  of  its  passengers,  in  keep- 
ing its  equipment  in  safe  condition. 

Terre  Haute  &  I.  R.  Co.  v.  Sheeks, 
155  Ind.  74,  56  N.  E.  434. 

When  plaintiff  made  it  to  appear 
that  she  was  a  passenger  upon  defend- 
ant's train,  and,  while  being  carried  as 
such,  the  car  in  which  she  was  seated 
left  the  track  and  she  suffered  injuries 
thereby,  she  had  shown  a  state  of 
things  upon  which  a  presumption  of 
negligence  arose  against  the  railroad 
company,  which  stood  with  the  force 
and  efficiency  of  actual  proof  of  the 
fact,  and  was  available  for  her  bene- 
fit until  negatived  and  overthrown. 

Louisville,  N.  A.  ft  C.  R.  Co.  v.  Jones, 
108  Ind.  551,  9  N.  E.  479;  Chicago,  R.  I. 
ft  P.  R.  Co.  V.  Brandon,  77  Kan.  614. 
95  Pac.  578. 

The  court  will  not  reverse  a  case 
and  send  it  back  for  another  trial  un- 
less there  has  been  prejudicial  error 
committed. 

Hamilton  v.  Atchison,  T.  ft  S.  F.  R. 
Co.  95  Kan.  359,  148  Pac  648;  Capital 
City  Vitrified  Brick  ft  Paving  Co.  v. 
Concordia  Lumber  Co.  97  Kan.  294, 155 
Pac.  38;  Culbertson  v.  Sheridan,  93 
Kan.  272,  144  Pac.  268;  Cox  v.  Chase, 
99  Kan.  740,  163  Pac.  184. 

Porter,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  a  passenger  on 
an  electric  interurban  car  of  the  de- 
fendant. In  attempting  to  alight 
from  the  car  at  Coffeyville  her  foot 
caught  in  some  manner,  and  she  fell 
from  the  platform  and  sustained 
serious  injuries.  She  brought  suit 
and  charged  the  defendant  with  neg- 
ligence in  permitting  the  floor  of  the 
vestibule  of  the  car  to  be  in  a  de- 
fective condition,  and  alleged  that 
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the  boards  in  the  floor  were  old, 
rotten,  worn,  and  decayed  to  such 
an  extent  that  a  large  opening,  iht 
exact  dimensions  of  which  she  was 
unable  to  state,  was  in  the  floor, 
which  condition  had  existed  for  a 
long  time,  making  tibe  place  unsafe 
and  insecure  for  passengers  at- 
tempting to  alii^t  from  the  car. 
She  alleged  that  while  in  the  act  of 
stepping  from  the  vestibule  with  her 
left  foot  the  shoe  on  her  right  foot 
caught  and  fastened  itself  in  the 
floor  of  the  vestibule,  causing  her  to 
be  thrown  forward  and  downward 
upon  the  pavement.  The  answer, 
besides  a  general  denial,  alleged  tiiat 
whatever  injuries  the  plaintiff  sus- 
tained were  caused,  not  from  any 
negligence  of  the  defendant,  but  re- 
sulted through  her  own  negligence 
and  want  of  care  in  attempting  to 
alight  from  the  car,  and  the  further 
defense  that  her  injuries  were  the 
result  of  an  unavoidable  accident  for 
which  the  defendant  was  not  liable. 
The  jury  returned  a  verdict  in  plain- 
tiff's favor  in  the  sum  of  $S,600.  The 
court  overruled  a  motion  for  a  new 
trial,  and  the  defendant  appeals. 

There  is  a  contention  that  the 
plaintiff  was  allowed  to  recover 
upon  a  ground  of  negligence  not  al- 
leged in  her  petition,  but  we  think 
this  complaint  is  somewhat  techni- 
cal. While  there  was  no  positive 
proof  that  the  boards  in  the  plat- 
form were  rotten,  or  decayed,  tiiere 
was  evidence  that  there  was  an 
opening  or  crack  in  the  floor  in 
which  tiie  heel  of  the  plaintiff's  shoe 
caught,  with  the  result  that  she  was 
thrown  from  the  car  and  injured, 
and  some  evidence  that  the  crack  in 
the  floor  was  worn.  It  is  true  there 
was  a  conflict  in  the  testimony  in 
regard  to  the  condition  of  the  floor, 
but  there  was  no  error  in  overruling 
the  demurrer  to  the  evidence.  The 
testimony  of  the  defendant's  wit- 
nesses showed  that  the  floor  of  the 
vestibule  was  constructed  with  a 
trapdoor  which  covers  the  steps 
when  the  car  is  in  motion,  but  is 
raised  up  to  permit  passengers  to 
alight,  and  that  the  edge  of  the  floor- 
ing is  beveled  off  so  as  to  permit  the 


door  to  be  lifted,  and  that  the  crack 
was  necessary  to  make  the  door 
work,  and  that  it  had  always  been 
there.  Defendant's  witnesses  also 
testified  that  no  part  of  the  flooring 
was  split  off  or  missing.  On  the 
other  hand,  the  testimony  intro- 
duced by  the  plaintiff's  witnesses 
tended  to  show  that  there  were 
slivers  in  the  crack,  and  that  the 
ripening  was  wide  enough  at  one 
place  to  catch  the  heel  of  plaintiff's 
shoe,  and  that  this  condition  caused 
her  to  fall. 

The  defendant  requested  an  in- 
struction as  follows:  ^'Negligence 
is  not  to  be  presumed  in  this  case; 
it  is  a  fact  to  be  proved  by  the  plain- 
tiff as  she  has  alleged  it." 

The  first  part  of  the  instruction 
would  have  been  proper,  but  there 
was  no  error  in  refusing  to  give  the 
instruction  as  requested,  because  the 
second  clause  would  have  held  the 
plaintiff  to  the  literal  proof  of  every 
act  of  negligence  alleged  in  the  pe- 
tition. It  was  not  necessary  that 
she  establish  the  fact  that  the  crack 
in  tiie  boards  was  occasioned  by 
their  being  allowed  to  become  old 
or  rotten.  There  is  a  complaint  that 
in  the  instructions  given  the  court 
assumed  some  of  the  facts  as  alleged 
in  the  petition,  but  we  think  the 
jury  were  not  misled  by  the  lan- 
guage used.  There  is  some  room 
for  complaint  of  the  trial  court's  in- 
structions on  the  ground  that  they 
state  too  strongly  the  duties  and 
obligations  imposed  upon  a  carrier 
of  passengers,  and  emphasize  that 
feature  more  than  was  necessary. 
Some  of  the  instructions  were  ad- 
mirably drawn  and  state  the  rule 
of  law  correctly.  In  other  instruc- 
tions upon  this  branch  of  the  case 
we  think  the  court  committed  rever- 
sible error.  In  instruction  No.  7 
the  jury  were  charged  that  it  is  the 
duty  of  the  carrier  to  provide  for 
the  safe  entry  and  exit  of  its  patrons 
to  and  from  its  cars.  The  instruc- 
tion is  open  to  the  objection  that  it 
makes   the   carrier 

the  insurer  of  the  gif-ftr.-r^- 
safety  of  the  pas- 
senger, and  tbis  is  not  the  law. 
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While  carriers  are  the  iiumrere  of 
f  reight,  they  are  not  inaurers  of  the 
safety  of  passengers.  The  court  in 
instruction  No.  6  properly  charged 
that  it  is  the  duty  of  the  carrier  to 
use  the  highest  degree  of  care  con- 
sistent witii  the  practical  operation 
of  the  road  to  conserve  the  safety 
and  security  of  its  passengers^  and 
that  such  duty  continues  until  the 
passenger  reaches  his  destination, 
and  repeated  the  same  rule  in  in- 
struction No.  8.  The  well-recog- 
nized rule  as  to  the  duty  owed  to 
passengers  is  stated  in  the  recent 
case  of  Lynch  v.  Missouri  P.  R.  Co. 
92  Kan.  735,  142  Pac.  938,  as  fol- 
lows :  ''A  carrier  is  bound  to  exer- 
cise the  highest  degree  of  care  that 

is  reasonably  prac- 
tical in  safely  carry- 
ing passengers  and  setting  them 
down  safely  at  their  destinations." 
Syllabus  1. 

The  most  serious  complaint  of  the 
instruction  is  that  the  court  applied 
the  doctrine  of  res  ipsa  loquitur.  In 
the  eighth  instruction  it  was  charged 
that  the  mere  happening  of  an  ac- 
cident resulting  in  injury  to  a  pas- 
senger, due  to  defect  in  equipment 
of  a  car,  is  prima  facie  evidence  of 
negligence.  Again,  in  instruction 
No.  9,  the  jury  were  charged  that 
the  happening  of  an  accident  result- 
ing in  injury  to  a  passenger  is  prima 
facie  evidence  of  negligence  on  the 
part  of  tlie  carrier,  ''and  it  will  be 
incumbent  upon  the  company  or  car- 
rier to  produce  evidence  which  will 
excuse  the  prima  facie  failure  to  do 
its  duty;  or,  in  other  words,  it  has 
the  burden  of  proof,  in  order  to  re- 
but the  presumption  of  negligence 
under  the  circumstances,  that  the 
accident  could  not  have  been  avoided 
by  the  exercise  of  the  highest  prac- 
ticable care  and  diligence." 

Again,  tlie  doctrine  was  applied 
even  more  strongly  in  instruction 
No.  15,  which  reads:  "You  are 
further  instructed  that,  it  being  ad- 
mitted that  plaintiff  was  a  passenger 
on  defendant's  car,  and,  when  it  is 
made  to  appear  that,  while  attempt- 
ing to  alight  therefrom  in  the  man- 
ner and  form  alleged  by  her,  she 


suffered  injuries,  she  had  then 
shown  a  state  of  things  upon  which 
a  presumption  of  negligence  arises 
against  the  defendant  company 
which  will  stand  with  the  force  and 
efikieiiey  of  actual  proof  of  the  f  ac^ 
and  is  available  for  her  ben^t  until 
negatived  and  overthrown,  and  such 
presumption  of  negligence  on  the 
part  of  tiie  defendant  can  only  be 
overthrown  by  proof  that  the  casu- 
alty resulted  from  inevitable  oi:  un- 
avoidable accident,  against  which 
no  human  skill,  prudence,  or  fore- 
sight, as  usually  and  practicably  ap- 
plied  to  cai^ful  railroad  manage- 
ment, could  provide." 

These  instractaons  riiould  not 
have  been  giveA.  The  doctrine  of 
res  ipsa  loquitur  in 
cases  of  injuries  to  iioS^iSi 
a  passenger  is  prop.  SI^JJ^S^I' 
erly  applied  m  case 
of  a  deraihnent,  or  the  collision  with 
another  train,  the  breaking  of  a  rail, 
or  by  some  defect  in  the  equipment 
of  the  train  which 
the     passenger     is  £??< 


presumed  to  know  *•  JS  ,^„i^, 
nothmg  about,  for 
the  reason  that  he  has  no  way  of 
anticipating  or  ascertaining,  either 
before  or  after  the  accident,  what 
occasioned  it  To  hold  that  it  ap- 
plies to  a  case  where  the  passenger 
is  alighting  from  a  train  and  is  in- 
jured in  the  manner  charged  in  the 
plaintiff's  petition  would  be  to  hold 
that  the  passenger,  in  alighting 
from  the  train,  is  not  bound  to  exer- 
cise some  degree  of  care.  The  car- 
rier is  bound  to  provide  reasonably 
safe  conditions  and  J4>pliances  to 
enable  passengers  to  board  and 
alight  from  its  cars.  4  B.  C.  L.  § 
653.  Some  of  the  exceptions  to  the 
application  of  the  doctrine  of  res 
ipsa  loquitur  are  those  stated  in 
Thompson's  Commentaries  on  N^- 
ligence,  vol.  3,  §  2763,  as  follows: 
'It  does  not  apply  where  the  defect, 
deficiency,  or  peculiarity  in  the  car- 
rier's means  of  transportation  or 
accommodation,  which  was  the  oc- 
casion of  the  accident,  was  visible 
to,  seen  by,  or  known  to  the  passen- 
ger, as  well  as  to  the  carrier,  and 
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where  the  accident  took  plaee  either 
before  the  actual  eoinmencelfl^ht  of 
the  transit  or  after  its  termination, 
and  while  the  passenger  was  in  the 
afiirmatiTe  act  of  boarding  the  car- 
rier's vehicle,  or  alighting  there- 
from, or  coming  upon  or  passing 
from  the  grounds  of  the  carrier, — 
in  all  of  which  cases  the  carrier  is 
not  the  exelasive  bailee  of  the  pas- 
senger, but  the  passenster  is  re- 
quired, under  the  principles  of  the 
law,  to  take  reasonable  care  for  his 
own  saf e^/' 

The  principal  cases  cited  by  the 
plaintiff  do  not  sustain  her  conten- 
tion. Thus,  in  the  case  of  Southern 
Kansas  B.  Co.  v.  Walsh,  46  Kan. 
669,  26  Pac.  47,  where  it  Was  held 
that  proof  of  the  accident  and  ex- 
tent of  passenger's  injury  wiD  make 
a  prima  facie  case  in  his  favor,  the 
passenger  was  injured  by  the  de- 
railment of  the  train  on  which  he 
was  riding.  It  was  held  in  that  case 
that  the  passenger  had  made  a 
prima  facie  case  by  showing  the 
occurrence  of  the  accident  and  the 
extent  of  his  injuries.  In  the  opin- 
ion it  was  said :  ''It  is  well  settled 
by  the  authorities  that  in  such  cases 
a  prima  facie  presumption  of  negr 
ligence  on  the  part  of  the  railroad 
company  arises,  which  throws  the 
onus  upon  the  company  of  disprov- 
ing a  want  of  care  on  its  part.''  (p. 
669.) 

Another  case  relied  upon  by  the 
plaintiff  is  Schonleben  v.  Interbor- 
ough  Rapid  Transit  Co.  160  App. 
Div.  790, 146  N.  Y.  Supp.«82,  where 
the  facts  were  very  similar  to  those 
in  the  present  case.  The  floor  of 
the  car  was  covered  with  wooden 
slats  about  one  inch  apart,  fastened 
by  metal  screws.  One  of  these  pro- 
jected above  the  slats,  and  the 
plaintiff's  shoe  was  caught,  and  he 


was  thrown  down  and  injured.  The 
plaintiff  had  no  knowledge  of  the 
existence  of  the  screw  until  he  was 
thrown  down,  and  was  not  guilty  of 
any  coMributory  negligence.  It 
Was  held  that  the  mere  happening 
of  the  accident  under  the  circum- 
stances described  itfrposed  upon  the 
defendant  the  duty  of  an  explana- 
tion. The  instructions  complained 
of  in  the  present  case  state  the  law 
to  be  that  the  mere  hat)pening  of 
the  accident  (without  reference  to 
any  knowledge  the  plaintiff  might 
have  had  of  the  condition  of  the 
floor,  or  her  duty  to  exercise  ftason- 
able  care  ih  idightihg  from  the  car) 
i^dakes  the  rule  of  res  ipsa  locjuitur 
apply  the  same  as  if  the  accident 
had  been  caused  by  a  derailment  or 
a  collision,  o^  something  the  plain- 
tiff could  not  know  about.  Another 
case  cited  by  the  plaintiff  is  Gleeson 
V.  Virginia  Midland  R.  Co.  140  U. 
S.  436,  448,  36  L.  ed.  468,  463,  11 
Sup.  C^.  Rep.  862,  where  it  was  said 
that  ''it  has  been  settled  law  in  this 
court  that  the  happening  of  an  in- 
jurious accident  is  in  passenger 
cases  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  carrier,  and 
that  (tiie  passenger  bting  himself  in 
tiie  exercise  of  due  care)  the  burden 
then  rests  upcm  the  carrier  to  show 
that  its  whole  duty  was  performed, 
and  that  the  injury  was  unavoidable, 
by  human  foresight"    (p.  448.) 

The  instructions  we  have  quoted 
from  stated  the  rule  too  broadly,  and 
left  out  any  consideration  of  plains- 
tiff's  duty  to  exercise  due  care.  The 
doctrine  of  res  ipsa  loquitur  has  no 
application  to  the  present  case,  and 
because  of  the  errors  in  the  instruc- 
tions tihe  judgment  will  be  refversed, 
and  the  cause  remanded  for  another 
trial. 


li 


ANHOTATIOR 

AppHmioii  of  ret  ipsa  loqdMttr  dodrine  to  injury  to  passenger  from  defecthre 

or  dai^iitfotts  €<^ditioh  of  floor  of  car. 


While  the  authorities  are  not  agreed 
in  their  ultimate  holdings  as  to  the 
appUeability  of  the  res  ipsa  loquitur 


doctrine  to  an  injury  to  a  passenger^ 
resulting  from  a  defective  or  danger-, 
Otts  condition  of  the  floor  of  the  car 
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in  which  he  is  riding,  the  decisions  of 
the  respective  courts  are  not  neces- 
sarily inconsistent.  The  question 
seems  to  be  one  of  fact  rather  than 
of  law,  the  determining  factor  in  each 
case  apparently  being  the  nature  of 
the  defect  or  obstruction  which  causes 
the  injury.  Thus,  where  the  cause 
of  injury  is  a  defective  condition 
which  is  due  to  the  failure  to  repair 
or  to  keep  the  appliances  of  transpor- 
tation in  good  working  order,  and  is 
not  visible  to  or  known  to  the  injured 
person,  the  res  ipsa  loquitur  doctrine 
is  held  to  apply.  Jorden  v.  St.  Louis 
^  M.  River  R.  Co.  (1907)  122  Mo.  App. 
330,  99  S.  W.  492;  McRae  v.  Metro- 
politan Street  R.  Co.  (1907)  126  Mo. 
App.  662,  102  S.  W.  1082;  Schonleben 
V.  Interborough  Rapid  Transit  Co. 
'(1914)  160  App.  Div.  790,  145  N.  Y. 
Supp.  682 ;  Baum  v.  New  York  &  Q.  C. 
R.  Co.  (1908)  124  App.  Div.  12,  108 
N.  Y.  Supp.  265;  Powell  v.  Hudson 
Valley  R.  Co.  (1903)  88  App.  Div.  138, 
84  N.  Y.  Supp.  337. 

Thus,  in  Jorden  v.  St.  Louis  &  M. 
River  R.  Co.  (1907)  122  Mo.  App.  330, 
^9  S.  W.  492,  supra,  wherein  it  ap- 
peared that  a  trapdoor  in  the  floor  of 
a  car  collapsed  under  the  weight  of 
the  plaintiff,  causing  her  serious  and 
permanent  injuries,  the  court  held 
that  such  an  accident  was  of  itself 
«utBcient  evidence  of  negligence  on  the 
part  of  the  company  within  the  doc- 
trine of  res  ipsa  loquitur.  The  court 
said :  "It  is  a  mishap  of  an  extraordi- 
jiary  character,  to  an  appliance  with- 
in the  exclusive  control  of  the  railroad 
company,  and  one  that  is  not  likely  to 
happen  in  the  absence  of  negligence 
on  the  part  of  the  company's  em- 
ployees. .  •  •  We  consider  this  one 
of  the  clearest  cases  imaginable  for 
the  application  of  the  maxim.  The 
jg^iving  way  of  the  floor  of  a  car  under 
a  passenger's  ordinary  tread  is  more 
cogent  evidence  of  bad  management 
than  the  collision  of  two  cars,  which 
is  held  to  bespeak  negligence." 
.  Likewise,  in  Baum  v.  New  York  & 
Q.  C.  R.  Co.  (1908)  124  App.  Div.  12, 
108  N.  Y.  Supp.  265,  wherein  it  ap- 
peared that  the  plaintiff  was  injured 
in  consequence  of  the  flying  up  of  a 
trapdoor  in  the  floor  of  a  car,  the  court 


held  that  the  doctrine  of  res  ipsa 
loquitur  applied,  and  that  it  required 
evidence  from  the  defendant  to  ex- 
plain the  cause  of  the  occurrence. 

In  Schonleben  v.  Interborough  Rapid 
Transit  Co.  (1914)  160  App.  Div.  790, 
145  N.  Y.  Supp.  682,  it  appeared  that 
the  floor  of  a  car  was  covered  with 
wooden  slats  fastened  thereto  by  met- 
al screws.  One  of  these  screws  in 
the  aisle  b^ween  the  seats  projected 
above  the  slats  from  one  half  to  three 
quarters  of  an  inch.  The  plaintiff,  on 
leaving  the  car,  caught  his  shoe  on 
this  screw  and  was  thrown  down  and 
injured.  The  court  held  that  the  mere 
happening  of  the  accident  under  the 
circumstances  described  made  out  a 
prima  facie  case  for  the  plaintiff  un- 
der the  doctrine  of  res  ipsa  loquitur. 

In  McRae  v.  Metropolitan  Street  B. 
Co.   (1907)   125  Ho.  App.  662,  102  S. 
W.  1082,  wherein  it  appeared  that  the 
plaintiff  was  seriously  injured  as  a 
result  of  stepping  on  a  highly  electri- 
fied metal  plate  in  the  floor  of  the 
car,  the  court  held  that  there  was 
no  error  in  an  instruction  given  on 
behalf  of  the  plaintiff  which  in  effect 
charged  that  the  injuries  sustained 
raised  a  presumption  of  negligence  on 
the  part  of  the  company.    The  court 
said:    "The  carrier  is  not  an  insurer 
of  the  safety  of  the  passenger,  and  is 
liable  only  for  injuries  inflicted  by  its 
negligence,  and  the  burden  of  proof 
always  is  on  the  passenger  to  estab- 
lish the  fact  of  the  carrier's  negli- 
gence by  evidence.     But,  where  the 
passenger  shows  that  his  injury  was 
caused  by  some  breaking  of  machin- 
ery, a  collision,  derailment  of  cars,  or 
something  improper  or  unsafe  in  the 
conduct  of  the  business  or  in  the  ap- 
pliances of  transportation,  he  need  go 
no  further,  since  from  any  such  hap- 
pening a  presumption  of  nefirligence 
on   the   part   of  the   carrier    arises. 
.    .   .    The  conceded  facts  demonstrate 
that  the  shock  was  caused  by  a  de- 
fective condition  of  one  of  the  appli- 
ances of  transportation.  The  existence 
of  a  highly  electrified  metal  plate  in 
the  passageway  for  passengers  con- 
stituted such  a  defect,  and  the  bur- 
den was  cast  on  defendant  to  show 
that  its  presence  could  not  have  been 
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detected  and  prevented  by  the  exer- 
cise of  the  highest  degree  of  care/' 

In  Powell  V.  Hudson  Valley  R.  Co. 
(1903)  88  App.  Div.  188, 84  N.  T.  Supp. 
887,  it  appeared  that  the  plaintiff  was 
a  passenger  in  one  of  the  defendant's 
electric  cars,  and,  there  being  no  seat 
for  her  to  occupy,  was  compelled  to 
stand  on  a  plate  in  the  floor  directly 
over  one  of  the  wheels.  By  reason  of 
the  overcrowded  condition  of  the  car, 
the  plate  was  pressed  down  on  the 
wheel  and  the  friction  caused  by  the 
contact  heated  the  plate  to  such  an 
extent  that  the  plaintiff  was  burned. 
It  was  held  that  the  heating  of  the 
plate  raised  a  presumption  of  failure 
on  the  part  of  the  defendant  to  exer- 
cise due  care  to  protect  its  passengers. 

On  the  other  hand,  where  the  injury 
results  from  some  defect  or  from  some 
peculiarity  in  the  construction  of  the 
car  which  is  visible  to  the  passenger, 
the  res  ipsa  loquitur  doctrine  is  held 
not  to  apply.  Perkins  v.  Bay  State 
Street  R.  Co.  (1916)  223  Mass.  236, 
111  N.  E.  717;  Farley  v.  Philadelphia 
Traction  Co.  (1890)  132  Pa.  58,  18  Atl. 
1090.  And  see  the  reported  case 
(Cloud  v.  Kansas-Oklahoma  Trac- 
tion Co.  ante,  1671). 

Thus,  in  Farley  v.  Philadelphia 
Traction  Co.  (Pa.)  supra,  it  appeared 
that  the  plaintiff,  a  passenger  on  an 
open  street  railway  car,  arose  to  sig- 
nal the  conductor,  and  while  in  this 
position  tripped  on  a  sheathing  over 
a  wheel  of  the  car,  fell  off  the  car,  and 
was  injured.  The  court  held  that  the 
happening  of  the  accident  raised  no 
presumption  of  negligence  on  the  part 
of  the  company,  since  the  car  was  not 
defective  in  any  respect,  the  obstruc- 
tion complained  of  being  a  conspic- 
uous part  of  the  car,  and  the  manner 
of  construction  being  the  usual  man- 
ner of  construction  of  summer  cars  on 
street  railways. 

So,  in  Perkins  v.  Bay  State  Street 
R.  Co.  (Mass.)  supra,  it  appeared 
that  the  plaintiff,  while  leaving  a 
street  car,  caught  the  heel  of  her  shoe 


in  the  cleats  or  guides  at  the  iron 
threshold  of  the  door,  causing  her  to 
be  thrown  into  the  vestibule  and 
severely  injured.  The  car  was  new 
and  no  claim  was  made  that  it  was 
defective  or  out  of  repair,  but  the 
plaintiff  contended  that  the  construc- 
tion and  arrangement  of  the  threshold 
were  faulty  and  unsafe.  The  court 
held  that  since  no  part  of  the  car  gave 
way,  the  mere  happening  of  the  ac- 
cident afforded  no  presumption  of 
negligence  on  the  part  of  the  company, 
and  the  burden  was  on  the  plaintiff 
to  show  that  the  company  had  failed 
to  use  due  care  in  the  equipment  of 
its  railroad. 

In  the  reported  case  (Cloud  v.  Kan- 
sas-Oklahoma Traction  Co.  ante, 
1671)  the  court  holds  that  no -presump- 
tion of  negligence  arises  where  a  pas- 
senger, in  attempting  to  alight,  is  in- 
jured in  consequence  of  catching  her 
foot  in  a  defect  in  the  floor  of  the 
car,  visible  to  her.  It  is  said  that  to 
hold  otherwise  would  be  to  hold  that 
a  passenger,  in  alighting,  is  not  bound 
to  exercise  some  degree  of  care. 

It  seems  that  the  doctrine  of  res 
ipsa  loquitur  will  not  be  applied  where 
the  exact  cause  of  the  injury  does  not 
clearly  appear.  Thus,  in  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Davis  (1918)  —  Tex. 
Civ.  App.  — ,  161  S.  W.  932,  the  plain- 
tiff alleged  that  while  she  was  at- 
tempting to  alight  from  a  train,  the 
lower  part  of  her  dress  caught  on  a 
bolt,  nail,  screw,  or  other  projection 
protruding  from  the  platform  of  the 
car,  as  a  result  of  which  she  was. 
thrown  to  the  ground  and  injured.  It 
was  held  that  the  doctrine  of  res  ipsa 
loquitur  had  no  proper  application, 
the  ground  of  the  decision  being  the 
failure  .of  the  plaintiff's  evidence  to 
show  the  cause  of  the  fall  with  any 
degree  of  certainty.  The  court  said 
that  the  existence  of  a  loose  screw  or 
other  projection  on  the  platform  of 
the  car  was  a  mere  inference  from  the 
fact  that  the  plaintiff^s  dress  caught." 

W.  J.  M. 
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STATE  OF  MONTANA  BX  SRL.  WILUAM  CUTTS,  Member  of  the 

House  of  Representatives,  Reapt, 

V. 

H.  L.  HART,  State  Treasurer,  Appt 

Jfonkma  Saprmne  Coure  — Jle00m6er  10,  1910. 
(—  Mont  — ^  186  Psc.  769.) 

Officer  —  members  of  legislature  appointed  without  authority. 

1.  One  appointed  by  the  governor  without  auUiority  to  fill  a  vacanej 
caused  by  the  death  of  a  member  of  the  state  legislature  cannot  compd 
payment  to  him  of  the  salary  annexed  to  such  office. 
\     [See  note  on  thie  question  beginning  on  page  1682.] 

Legislature  —  appointment  of  mem- 
I    bers  —  constitutional  power. 
1    2*  Under  a  constitutional  provision 
that  when  vacancies  occur  in  either 


house  of  the  legiBlature>  the  governor 
shall  issue  writs  of  election  to  fill  the 
same,  the  legislature  cannot,  where  the 
Constitution  also  provides  that  its 
provisions  are  mandatory  and  prohib- 
itory, authorize  the  governor  to  fill  a 
vacancy  by  appointment,  although 
there  is  not  sufficient  time  for  an 
election  before  termination  of  the  ses- 
sion. 

Definition  —  de  facto  oAeer. 

8.  An  officer  de  facto  is  one  in 
possession  of  an  office  and  discharg- 
ing its  functions  under  color  of  author- 
ity or  title  derived  from  irregular, 
informal  or  defective  appointment  or 
election. 

ISee  22  R.  C.  L.  688,  594.] 


Officer  —  right  of  de  facto  officer  to 
salary. 

4.  A  de  facto  officer  cannot  recover 
the  compensation  annexed  to  the  offiee. 

[See  22  R.  C.  L.  599.] 

Legislature  —  effect  of  admittiiig  Il- 
legally elected  member. 

5.  Although  the  Constitution  makes 
each  house  of  the  legislature  judge  of 
the  Qualifications,  election,  and  return 
of  its  membership,  one  admitted  to  a 
seat  after  selection  in  a  manner  for- 
bidden by  the  Constitution  cannot  se- 
sure  the  aid  of  the  courto  to  compd 
payment  of  his  compensation. 

Mandamus  —  to  compel  payment  of 
salary  to  offloer  illegally  elected. 

6.  Mandamus  does  not  lie  to  compel 
payment  of  salary  to  an  officer  whose 
petition  shows  on  ito  face  that  he  ac- 
quired the  office  in  a  manner  not  au- 
thorised by  the  Constitution. 

[See  18  R.  C.  L.  260.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Lewis 
and  Clark  County  (Poorman,  J.)  in  favor  of  relator  in  a  mandamus  pro- 
ceeding to  compel  payment  of  a  warrant  issued  to  him  for  salary  as 
member  of  the  House  of  Representatives.    Reversed. 

The  facto  are  stated  in  the  opinion  of  the  court 

Messrs.  8.  C.  Ford  and  FranlE  Woody  Qurly,  J.,  delivered  tlv^  opinion  ot 
for  appellant.  _    _     the  court: 


Messrs.  Galen  ft  Mettler  and  E.  G. 
Toomey,  for  respondent: 

The  governor,  in  making  the  ap- 
pointment of  the  relator  to  fill  the  va- 
cancy caused  by  the  death  of  Jerry 
J.  Flannigan,  only  actod  within  his 
right,  and  simply  performed  his  du^ 
as  the  chief  executive  of  the  stoto  un- 
der the  Constitotion  and  statutes  of 
Montana. 

State  ex  rel.  Chenoweth  v.  Acton,  31 
Mont  37,  77  Pac.  299;  Collins  v.  State, 
8  Ind.  844. 


B^Iator  iqstituted  mandamus  pro- 
ceedings against  H.  L.  Hart»  g^ato 
treasurer,  to  epf orce  payment  of  a 
warrimt  issued  to  rdator  aa  and  for 
salary  as  a  nuMnber  of  tl^e  house  oi 
representatives  of  tka  fifteenth  ses- 
sion. On  or  about  Februaiy  7, 
1917,  Jerry  J.  Flannigan,  a  member 
of  the  house  elected  from  Silver 
Bow  county,  died,  and  thereupon  the 
governor  issued  to  relator  a  com- 


I 
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(—  Mont.  — , 

mission  to  flU  the  vacancy  caused  by 
the  death  of  Flannigan,  no  election 
having  been  had  to  fill  the  vacancy, 
and  on  such  date  relator  was  seated 
as  a  member  of  such  house,  and  con- 
tinued as  a  member  thereof.  At  ihe 
close  of  the  session  there  was  issued 
to  him  a  warrant  in  payment  of  his 
per  diem  and  mileage,  pursuant  to  a 
resolution  of  the  house,  payment  of 
which  was  refused  by  the  state 
treasurer,  defendant  herein.  The 
facts  are  uncontroverted  by  the  de- 
fendant. Judgnient  was  granted  in 
favor  of  relator  in  the  disMct  court. 

Section  9,  article  5,  of  our  Ck>n8ti- 
tution  provides : 

"...  Each  house  ...  shall 
judge  of  the  elections,  returns,  and 
qualifications  of  its  members/' 

''Sec.  45.  When  vacancies  occur 
in  either  house  the  governor  or  the 
person  exercising  the  functions  of 
the  governor  shall  issue  writs  of 
election  to  fill  the  same.'' 

Section  420  of  the  Revised  Codes 
provides : 

''An  office  becomes  vacant  on  the 
r    .    .    death  of  the  incumb^it. 

"Sec.  422.  Whenever  a  vacancy 
•  .  .  occurs  in  either  house  of  the 
legislative  assembly,  the  governor 
must  at  once  issue  a  writ  of  election 
to  fill  such  vacancy. 

"Sec.  428.  When  any  office  be- 
comes vacant,  and  no  mode  is  pro- 
vided by  law  for  filling  such 
vacancy,  the  governor  must  fill  such 
vacancy  by  granting  a  commission 
to  expire  at  the  end  of  the  next  leg- 
islative aasembly  or  at  the  next 
election  by  the  i>eople." 

It  is  contended  by  remondent 
that,  Flannigan  having  diea  during 
a  session  of  the  legislature  and  there 
being  no  mode  provided  by  the  Code 
for  filling  the  vacancy  during  the 
time  which  would  elapse  before  the 
election  could  be  had,  these  sectionii, 
and  particularly  §  42S,  authornod 
an  appointment  by  the  governor, 
which  view  was  adopted  by  the 
house. 

Section  29,  article  8,  of  the  Con- 
stitation  provides:  "The  provi- 
sions of  this  Constitution  are  man- 
datory and  prohibitory  unless  by  6&- 
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press  words  they  are  declared  to  be 
otherwise." 

In  oUrview,  the  Constitution  (art. 
6,  §  46,  supra)  provides  the  only 
means  for  filling  a 

vacancy  occurring  i;*SSS£i;Sr  of 
by  death  or  resig-  mdmber*- 
nation  of  a  member.  5iwi"''"~** 
The  Constitution 
being  mandatory  as  to  the  subjects 
on  which  it  speaks  (§  29,  supra), 
and  having  provided  that  when 
vacancies  occur  in  either  house  the 
governor  shall  issue  writs  of  elec- 
tion to  fill  the  same,  the  people  re- 
tained in  themselves,  and  in  them- 
selves alone,  the  power  to  fill  vacan- 
cies in  the  legisla^ve  bodies.  There 
being,  by  the  terms  of  the  constitu- 
tional provision  above  referred  to, 
a  "mode  .  .  •  provided  by  law 
for  filling  such  vacancy,"  the  pro- 
visions of  the  statute  (§  423)  do  not 
apply  here;  and  relator's  appoint- 
ment  having  been  made  contrary  to 
the  provisions  of  the  Constitution, 
he  was  at  most  a  de  facto  officer. 
The  right  of  a  public  officer  to 
_  compensation  for  the  performance 
^  of  duties  imposed  upon  him  by  law 
does  not  rest  upon  contract,  but  is 
incidental  to  the  right  to  bold  of- 
fice. McGillic  V.  Corby,  37  Mont. 
249,  17  L.R.A.  (N.S.)  1268,  95  Pac. 
1063 ;  22  R.  C.  L.  pp.  525  et  seq.  An 
officer  de  facto  has  been  said  to  be 
one  in  possession  of 

an    office   and  dis-  K^-*eVrr«c«. 
chargmg  its    func- 
tions under  color  of  authority  or  of 
title  derived  from  irregular,  infor- 
mal, or  defective   appointment  or 
election.    22  Q.  C.  L.  p.  523,  and 
cases  cited. 
It  is  a  generally  recognized  rule 

that  a  de  facto  of-  o«cer-rt.bt  ot 
ficer  cannot  recover  «•  f*eto  ommmr  , 
the  compensation  *•  ■^•'^• 
annexed  to  Uie  office,  and  that,  while 
the  acts  of  such  officer  are  valid  so 
far  as  they  concern  the  public  or  the 
rights  of  third  persons,  when  he 
sues  in  his  own  right  to  recover  fees 
or  saJaxy  due  hini  by  virtue  of  the 
office,  he  must  show  that  he  is  aa 
officer  de  jure.  People  v.  Hopajtti,  1 
Deaio,  674;  People  ex  rd.  Coraead* 
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den  V.  Howe,  177  N.  Y.  499,  66 
L.R.A.  664,  69  N.  E,  1114;  People 
V.  Potter,  63  Cal.  127;  Christian  v. 
Gibbs,  63  Misa.  314;  Vicksburg  v. 
Groome,  —  Miss.  — ,  24  So.  306; 
McCue  V.  Wapello  County,  56  Iowa, 
698,  41  Am.  Rep.  184, 10  N.  W.  248 ; 
Samis  v.  King,  40  Conn.  298; 
Meagher  v.  Storey  County,  5 
Nev.  244 ;  Dillon  v.  Myers,  Bright^ 
ly  (Pa.)  426;  Cobb  v.  Hammock, 
82  Ark.  684,  102  S.  W.  382; 
Eubank  v.  Montgomery  County,  127 
Ky.  261,  128  Am.  St.  Rep.  340, 
105  S.  W.  418,  16  Ann.  Cas.  483 ; 
Yorks  V.  St.  Paul,  62  Minn.  260,  64 
N.  W.  665.  In  State  ex  rel. 
Boulware  v.  Porter,  66  Mont.  471, 
178  Pac.  882,  this  court  said:  ''It  is 
nevertheless  the  contention  that, 
when  he  [a  public  officer]  comes  in- 
to court  to  enforce  the  payment  of 
compensation  on  account  of  his  serv- 
ices, he  must  assume  the  burden  of 
showing  that  he  is  in  right  as  well 
as  in  fact  a  member  of  the  house. 
We  agree  with  this  contention,  for 
it  is  the  general  rule  that  the  emolu- 
ments follow  the  legal  title  to  the 
office." 

While   there    are    exceptions   to 

these  rules,  this  case 
uSSSit^A  ^  is  not  within  any  of 
XriSXirJI}!*-  them.    On  the  gen- 

eral  subject  of  ac- 
tions brought  by  a  de  facto  officer  to 
recover  the  salary*  annexed  to  the 
office,  see  Constantineau,  De  Facto 
Doctrine,  §§  236  and  237,  and  cases 
cited;  Thropp,  Pub.  Off.  §  510; 
Mechem,  Pub.  Off.  §  331 ;  22  R.  C. 
L.  pp.  321  et  seq.  As  indicating 
some  of  the  points  directly  passed 
upon  in  the  cited  cases,  the  follow- 
ing brief  references  are  given : 

One  who  has  occupied  an  office  to 
which  he  is  ineligible  is  not  entitled 
to  maintain  an  action  for  the  salary 
thereof.  Vicksburg  v.  Groome,  — • 
Miss.  -^,  24  So.  806. 

When  a  statute  provides  that  an 
officer  shall  be  appointed  in  a  cer- 
tain way,  if  he  be  appointed  in  a 
nanner  different  from  that  provid- 
ed fay  statute,  held,  he  cannot  recov- 
er as  a  de  facto  officer.    Phelon  v. 


Granville,  140  Mass.  386,  5  N.  E. 
269. 

In  Sheridan  v.  St.  Louis,  183  Mo. 
26,  81  S.  W.  1082,  2  Ann.  Gas.  480,. 
the  facts  were  very  similar  to  those 
here  involve.  One  Vogel  was  elect- 
ed as  a  member  of  the  house  of  del- 
egates of  the  city  of  St.  Louis,  de- 
feating    Sheridan,     the     plaintiff 
above    named.     When    the    house 
organized,  a  contest  was  initiated 
against  Vogel  on  the  ground  that  he 
had  been  convicted  of  crime,  and 
hence  was  ineligible.    Upon  these 
charges  he  was  unseated,  and  Sheri- 
dan, having  received  the  next  high- 
est number  of  votes,  was  declared 
entitled  to  the  seat  by  a  vote  of  the 
house,  and  during  the   session  tlie 
auditor  was  directed  to  draw  him  a 
warrant  for  the  salary,  amounting 
to  $600.    After  holding  that,  under 
the  statute  of  Missouri,   Sheridan 
was  not  duly  elected,  notwithstand- 
ing the  provision  of  the  city  charter 
as  follows:    ''Each    house    •    .    . 
shall  be  the  sole  judge  of  the  qualifi- 
cation, election  and  returns  of  its 
own  members/'  etc. — ^the  court  held 
that,  it  appearing  that  Sheridan  had 
been  declared  elected  contrary  to 
the  provisions  of  law,  his  suit  for 
salary  could  not  be  maintained,  re- 
gardless of  the  action  of  ^e  house 
in  seating  him  and  authorizing  pay- 
ment of  his  salary.    See  also  Dill. 
Mun.  Corp.  5th  ed.  §  381,  and  note 
thereto. 

Suppose  that  one,  not  an  Ameri- 
can citizen  and  who  has  not  even  de- 
clared his  intention  to  become  one, 
should  be  a  successful  candidate  at 
the  polls  for  a  seat  in  the  legislative 
assembly,  and  seated  despite  his 
noncitizenship ;  what  ri^t  could  be 
shown  in  his  favor,  should  he  bring 
mandamus  to  recover  his  salary,  if 
his  petition  disclosed  on  its  face  that 
he  was  not  a  citizen?  Or  suppose 
that  upon  the  candidacy  of  such 
person,  proceedings  should  be 
brought  to  prevent  his  name  being 
placed  upon  the  election  ballots ;  can 
it  be  doubted  that  the  court  could  re- 
strain the  placing  of  the  same 
thereon,  when  his  ineligibility  was 
made  to  appear,  even  tiioug^  if 
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elected,  the  legislature  might  pos^ 
sibly  seat  him  as  a  member? 

People  ex  rel.  Sherwood  v.  State 
Canvassers,  129  N.  Y,  860, 14  L.R.A. 
646,  29  N.  K  345,  involved  the  ques- 
tion whether  one  who  was  ineligible 
under  the  Constitution  of  New  York 
to  a  seat  in  the  legislative  assembly, 
and  who  had  received  a  majority  or 
plurality  in  his  candidacy  for  elec- 
tion to  the  assembly,  could  compel 
the  state  board  of  canvassers  by 
mandamus  to  issue  to  him  a  certifi- 
cate of  election.  The  court  said: 
'^ut  it  is  claimed  that  we  have  no 
jurisdiction  to  determine  that  the 
relator  was  ineligible  to  the  office  of 
senator,  because  the  Constitution, 
in  §  10  of  article  3,  provides  that 
each  house  of  the  legislature  'shall 
be  the  judge  of  the  elections,  re- 
turns, and  qualifications  of  its  own 
members/  The  courts  cannot  inter- 
fere with  this  jurisdiction  of  the 
senate.  Whatever  may  be  deter- 
mined here  or  elsewhere  as  to  the 
election  or  qualification  of  the  rela- 
tor, or  the  result  of  the  election  in 
the  twenty-seventh  senatorial  dis- 
trict, when  the  senate  convenes,  and 
not  until  then,  it  will  have  absolute- 
jurisdiction  of  the  whole  subject, 
and  may  determine  which  of  the  two 
persons  claiming  seats  therein  was 
duly  elected  and  qualified  to  sit 
therein ;  and  it  may  determine  that 
one  was  ineligible  and  that  the  other 
was  not  elected,  and  that  thus  there 
is  a  vacancy  in  that  district  calling 
for  a  new  election.  It  is  undoubted- 
ly true  that  the  courts  cannot,  by 
quo  warranto,  try  the  title  to  a  leg- 
islative office ;  but  this  is  not  such  a 
case.  Here  the  relator  comes  into 
court  and  asks  its  aid  to  clothe  him 
with  apparent  title  to  an  office,  and 
by  its  affirmative  action  to  remove 
obstacles  which  stand  in  his  path- 
way in  his  proposed  intrusion  into 
the  office ;  and  upon  the  undisputed 
facts  the  court  is  able  to  see  that  he 
is  ineligible,  and  it  simply  deter- 
mines that  it  will  not  aid  him,  and 
in  making  such  determination  it  in 
7  A.L.B.— 106. 
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no  way  infringes  upon  the  jurisdic- 
tion confided  to  the  senate.  It 
simply  exercises  a  jurisdiction 
which  he  has  invoked." 

There  can,  of  course,  be  no  ques- 
tion  that   under  the   Constitution 
plenary  power  is  lodged    in  each 
house  to  judge  of  the  qualifications, 
elections,  and  returns  of  its  mem- 
bership; nevertheless,  when  it  ap- 
pears that  such  body  has  proceeded 
in    an    unconstitu- 
tional manner,  the  iSSei  of^admtt- 
courts   are  not  re-  iSJtJ" !KmJe,. 
quired  to  lend  their 
assistance  in  aid  of  one  who  sues  for 
his  emoluments,  basing  his  rights 
upon  such  action. 

We  are  not  concerned  here  with 
the  right  of  a  de  facto  officer  to  sue 
upon  quantum  meruit  for  the  value 
of  services  rendered.  In  this  pro- 
ceeding, relator  desires  the  court 
by  mandamus  to  compel  the  state 
treasurer  to  pay  him  the  compensa- 
tion which  he  alleges  is  due  him  by 
reason  of  his  appointment  and  serv- 
ices. To  obtain  the  aid  of  a  court 
by  mandamus,  a  party  must  estab- 
lish a  clear  legal  right  in  himself  to 
the  relief  prayed  for,  and  a  viola^- 
tion  of  duty  upon  the  part  of  the 
person  or  officer,  sought  to  be 
coerced.  Rev.  Codes,  §  7214;  State 
ex  rel.  Beach  v.  District  Ct.  29 
Mont.  265,  74  Pac.  498 ;  State  ex  rel. 
Donlan  v.  Sanders  County,  49  Mont. 
517, 143  Pac.  984. 

Relator  having  acquired  his  mem- 
bership in  the  house  of  representa- 
tives in  a  manner  not  provided  for 
by  the  Constitution,  and  his  petition 
disclosing  this  fact 
on  its  face,  he  does 
not  bring  himself 
within  any  rule  en- 
titling him  to  the 
aid  of  a  writ  of  mandamus.  The 
judgment  appealed  from  is  reversed, 
with  directions  to  the  District 
Court  to  dismiss  the  proceeding. 

Brantly,  Ch.  J.,  and  Holloway, 
Matthews^  and  Cooper,  JJ.  concur. 


eompel    9»yiii«iit 
of   •Alarr   to 
olllcer  lIleflTifrlly 
elected. 
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Although  the  right  of  a  de  facto  offi- 
cer to  receive  the  salary  or  emolu- 
ments connected  with  the  office  has 
often  been  discussed  by  the  courts,  the 
reported  case  (State  ex  rel.  Cutis  v. 
Habt,  ante,  1678)  is  apparently  the 
only  case  wherein  the  proposition  has 
been  considered  in  connection  with  a 
member  of  a  state  legislature.  It  is 
therein  held  that  one  who  is  appointed 
by  the  governor  to  fill  a  vacancy  in 
one  of  the  branches  of  the  legislature, 
when  the  method  provided  by  the  Con- 
stitution for  filling  the  vacancy  is  by 
election,  is  a  de  facto  officer,  and  as 
such  is  not  entitled  to  the  compensa- 
tion annexed  to  the  office. 

A  few  cases  have  been  found  where- 
in the  facts  were  somewhat  similar  to 
those  in  the  reported  case,  although 
the  precise  question  therein  discussed 
did  not  arise.  Thus,  in  State  ex  rel. 
Boulware  v.  Porter  (1918)  55  Mont 
471,  178  Pac.  832,  while  it  was  held 
that  the  relator  in  that  case  was  a 
de  jure  member  of  the  assembly,  and 
was  entitled  to  the  salary  attached  to 
the  office,  the  court  said :  "Conceding 
for  present  purposes  that  relator  is  en- 
titled to  the  privileges  and  immunities 
of  a  member  and  that  he  may  vote 
upon  pending  measures,  it  is  neverthe- 
less the  contention  that  when  he  comes 
into  court  to  enforce  the  payment  of 
compensation  on  account  of  his  serv- 
ices, he  must  assume  the  burden  of 
showing  that  he  is,  in  right  as  well  as 
in  fact,  a  member  of  the  house.  We 
agree  with  this  contention,  for  it  is 
the  general  rule  that  the  emoluojients 
follow  the  legal  title  to  the  office/' 


So,  in  Sheridan  v.  St  Louis  (1904) 
183  No.  25,  81  S.  W.  1082,  2  Ann.  Cas. 
480,  it  appeared  that  the  plaintiff  was 
defeated  for  election  as  member  of  the 
house  of  delegates  of  the  city  of.  St. 
Louis.  His  successful  opponent  was 
afterwards  unseated  on  the  ground 
that  he  had  been  convicted  of  a  crime, 
and  hence  was  ineligible,  and  the 
plaintiff,  having  received  the  next 
highest  number  of  votes,  was  declared 
by  the  house  to  be  entitled  to  the  seat, 
and  during  the  session  the  auditor  was 
instructed  to  draw  him  a  warrant  for 
the  salary,  amounting  to  $600.  The 
court  held  that  under  the  statute  of 
Missouri  the  plaintiff  was  not  duly 
elected,  and,  as  he  was  not  a  de  jure 
member  of  the  house,  his  suit  for  sal- 
ary could  not  be  maintained,  regard- 
less of  the  action  of  the  house  in  seat- 
ing him  and  authorizing  pajonent  ef 
his  salary. 

In  State  ex  rel.  Thompson  v.  Kenney 
(1890)  9  Mont  223,  23  Pac.  733,  an 
action  brought  by  a  member  of  the 
legislature  to  compel  the  state  auditor 
to  settle  the  relator's  claim  against  the 
state  for  his  compensation  and  mile- 
age as  a  member  of  the  house  of  rep- 
resentatives, the  respondent  alleged 
that  another  person  held  a  certificate 
of  election  to  the  office  which  the  re- 
lator claimed  to  be  occupying,  but  it 
did  not  appear  that  a  contest  of  elec- 
tion was  pending  in  the  house  of  rep- 
resentatives. It  was  held  that  on  suffi- 
cient prima  facie  evidence  of  the  re- 
lator's membership  in  the  house  of 
representatives,  he  would  be  entitled 
to  the  relief  sought  W.  F.  P. 
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tehnestee  Bupr^me  Court '^  June  19,  i919. 
(141  Twin.  679,  214  S.  W.  817.) 

Salp  —  Qi#9W  taken  by  aalesniaD  —  duty  to  notify  of  rej^ection. 

1.  A  d/^ajT  of  a  jobber  for  an  unreasonable  time  to  notify  a  customer 
of  rejection  of  an  ordej  taken  by  the  jobber's  traveling  salesman  amounts 
to  an  acceptance  of  it 

[See  note  on  this  question  beginning  an  page  1686.] 


Custom  —  what  constitutes. 

2.  That  some  jobbers  uniformly 
filled  orders  taken  by  the  traveling 
salesmen  unless  the  purchasers  were 
notified  to  the  contrary  does  not  es- 
tablish liability  of  a  particular  jobber 
to  do  so,  since  it  does  not  amount  to  a 
custom. 

[See  23  R*  C.  L.  14H  1406.] 


On  Petition  to  Rehear. 

Contract  —  appeal  —  inference. 

8.  Assent  to  a  contract  may  be  evi- 
denced by  circumstances  from  which 
it  may  be  inferred. 

[See  6R.  G.  L.  606.] 


PETmoN  for  a  writ  of  certiorari  to  review  a  judgment  of  the  court  of 
Civil  Appeals  affirming  a  judgment  of  the  Circuit  Court  for  Shelby  Counly 
(Young,  J.)  in  favor  of  plaintiff,  in  an  action  brought  to  recover  damages 
for  alleged  breach  of  a  contract  to  deliver  meal.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  D.  B.  Sweeney,  for  defendant:         McCormick  Harvester  Mach.  Go.  v. 
There  was  no  contract  between  the     Richardson,  89  Iowa,  626,  66  N.  W. 


parties. 

Durlacher  v.  Frazer,  8  Wyo.  68,  80 
Am.  St  Rep;  918, 56  Pac.  806;  Haney  v. 
Caldwell,  48  Aik.  184;  Komp  v.  Ray- 
mond, 176  N.  Y.  102,  67  N.  E.  118; 
Bristol  V.  Mente,  79  App.  Div.  67,  80 
N.  Y.  Supp.  52;  Coleman  v.  Roberts, 
1  Ho.  97;  Travis  v.  Nederland  L.  Ins. 
Co.  48  C.  G.  A.  668, 104  Fed.  486;  Galla- 
gher V.  White,  81  Barb.  92;  Cochrane  v. 
Justice  Min.  Co.  16  Colo.  416,  26  Pac. 
780;  Blum  v.  Daly,  22  Misc.  342,  49 
N.  Y.  Supp.  136;  Taylor  v.  Von  Schrad- 
er,  107  Mo.  206, 16  S.  W.  675;  Scott  v. 
Davis,  141  Mo,  218,  42  S.  W.  714; 
Bowen  v.  Hart,  41  C.  G.  A.  890,  101 
Fed.  876;  McCormick  v.  Boniils,  9  OUa. 
606,  60  Pac.  296;  Holder  v.  Aultman, 
M.  ft  Co.  169  U.  S.  81,  42  L.  ed.  669, 

18  Sup.  Ct  Rep.  269;  Dixon  v.  Ahem, 

19  Nev.  422,  14  Pac.  698;  Pettibone  v. 
Moore,  75  Hun,  461,  27  N.  Y.  Supp. 
466;  Prescott  v.  Jones,  69  N.  H.  806, 
41  Atl.  862. 

An  order  for  goods  is  a  mere  offer, 
and  is  not  binding  upon  the  offerer  un- 
til accepted. 


682;  Bronson  v.  Herbert,  95  Mich. 
478,  66  N.  W.  869;  Goodspeed  v.  Wiard 
Plow  Co.  46  Mich.  822,  7  N.  W.  902; 
Reid  V.  Northwestern  Implement  & 
Wagon  Co.  79  Minn.  869,  82  N.  W.  672; 
Bement  v.  Rockwell,  92  App.  Div.  44, 
86  N.  Y.  Supp.  876;  86  Cyc.  62. 

Where  an  agent  m9rely  solicits  or-> 
dars  for  goods,  and  sends  them  to  his 
principal  to  be  filled,  th^  taking  of 
such  an  order  by  ihe  agent  does  not 
constitute  a  sale,  either  absolute  or 
conditional,  of  the  goods  ordered,  but 
it  is  a  mere  proposal,  to  be  accepted 
or  not  as  the  principal  may  see  fit. 

McKindly  v.  Dunham,  55  Wis.  616, 
42  Am.  Rep.  740,  18  N.  W.  486;  Waco 
Mill  ft  Elevator  Co.  v.  AlUs-Chalmen, 
49  Tex.  Civ.  App.  426,  109  S.  W.  224. 

Messrs.  P«  J.  Lyons  and  Jebi  E.  Bell 
for  plaintiff. 

TianfldeB,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  case  presents  a  question  of 
law,  which,  so  far  as  we  are  ad« 
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vised,  has  not  been  decided  by  this 
court  in  its  exact  phases.  March  26, 
1917,  a  traveling  salesman  of  plain- 
tiff in  error  solicited  and  received 
from  defendant  in  ei:ror,  at  his 
country  store  in  Shelby  county, 
Tennessee,  an  order  for  certain 
goods,  which  he  was  authorized  to 
sell.  Among  these  goods  were  fifty 
barrels  of  meal.  The  meal  was  to  be 
ordered  out  by  defendant  by  the  Slst 
day  of  July,  and  afterwards  6  cents 
per  barrel  per  month  was  to  be 
charged  him  for  storage. 

After  the  order  was  given,  the  de- 
fendant heard  nothing  from  it  until 
the  26th  of  May,  1917,  when  he  was 
in  the  place  of  business  of  plaintiff 
in  error,  and  told  it  to  begin  ship- 
ment of  the  meal  on  his  contract. 
He  was  informed  by  plaintiff  in 
error  that  it  did  not  accept  the  order 
of  March  26th,  and  for  that  reason 
the  defendant  had  no  contract  for 
meal. 

The  defendant  in  error  never  re- 
ceived confirmation  or  rejection 
from  plaintiflf  in  error,  or  other  re- 
fusal to  fill  the  order.  The  same 
traveling  salesman  of  plaintiff  in 
error  called  on  defendant  as  often  as 
once  each  week,  and  this  order  was 
not  mentioned  to  defendant,  either 
by  him  or  by  his  principals,  in  any 
way.  Between  the  day  of  the  order 
and  the  26th  of  May,  the  day  of  its 
alleged  rejection,  prices  on  all  of  the 
articles  in  the  contract  greatly  ad* 
vanced.  All  of  the  goods  advanced 
about  50  per  cent  in  value. 

Some  jobbers  at  Memphis  re- 
ceived orders  from  their  drummers, 
and  filled  the  orders  or  notified  the 
purchaser  that  the-  orders  were  re- 
jected ;  but  this  method  was  not  fol- 
lowed by  plaintiff  in  error. 

The  contract  provided  that  it  was 
not  binding  until  accepted  by  the 
seller  at  its  office  in  Memphis,  and 
that  the  salesman  had  no  authority 
to  sign  the  contract  for  either  the 
seller  or  buyer.  It  was  further  stip- 
ulated that  the  order  should  not  be 
subject  to  countermand. 

It  will  be  observed  that  plaintiff 
in  error  was  silent  upon  both  the 


acceptance  and  rejection  of  the  con- 
tract. It  sent  forth  its  salesman  to 
solicit  this  and  other  orders.  The 
defendant  in  error  did  not  have  the 
right  to  countermand  orders  and 
the  contract  was  closed  if  and  when 
it  was  accepted  by  plaintiff  in  error. 
The  proof  that  some  : 

jobbers  in  Memphis  SSHiSt^il?**  ' 
uniformly  filled  such 
orders  unless  the  purchaser  was 
notifiied  to  the  contrary  is  of  no  value 
because  it  does  not  amount  to  a 
custom. 

The  case,  therefore,  must  be  de- 
cided upon  its  facts.  The  circuit 
court  and  the  court  of  civil  appeals 
were  both  of  opinion  that  the  con- 
tract was  completed  because  of  the 
lapse  of  time  before  plaintiff  in  er- 
ror rejected  it.  The  time  interven- 
ing between  the  giving  of  the  order 
by  defendant  and  its  alleged  repudi- 
ation by  plaintiff  in  error  was  about 
sixty  days.  Weekly  opportunities 
were  afforded  the  salesman  of  plain- 
tiff in  error  to  notify  the  defendant 
in  error  of  the  rejection  of  the  con- 
tract, and,  of  course,  daily  occasions 
were  afforded  plaintiff  in  error  to 
notify  him  by  mail  or  wire.  The  de- 
fendant believed  the  contract  was  in 
force  on  the  26th  of  May,  because  he 
directed  plaintiff  in  error  to  begin 
shipment  of  the  meal  on  that  day. 
Such  shipments  were  to  have  been 
completed  by  July  Slst,  or  defend- 
ant to  pay  storage  charges.  From 
this  evidence  the  circuit  court  found 
as  an  inference  of  fact  that  plaintiff 
in  error  had  not  acted  within  a  rea- 
sonable time,  and  therefore  its 
silence  would  be  construed  as  an  ac- 
ceptance of  the  contract.  The  ques- 
tion of  whether  the  delay  of  plaintiff 
in  error  was  reasonable  or  unrea- 
sonable was  one  of  fact,  and  the 
circuit  court  was  justified  from  the 
evidence  in  finding  that  the  delay 
was  unreasonable.  Hence  the  case, 
as  it  comes  to  us.  is  whether  delay 
upon  the  part  of  plaintiff  in  error 
for  an  unreasonable  time  in  notij^- 
ing  the  defendant  in  error  of  its 
action  upon  the  contract  is  an  ac- 
ceptance of  its  terms. 


GOLE-McINTYRE-NORFLEBT  CO.  v.  HOLLOWAY. 
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We  think  such  delay  was  imrea- 

aonable,  and  effect- 
ed an  acceptance  of 
the  contract.  It 
should  not  be  f  or- 
gott^Ei  that  this  is 
not  the  case  of  an  agent  exceeding 
his  authorily,  or  acting  without  au- 
thority. Even  in  such  cases  the 
principal  must  accept  or  reject  the 
benefits  of  the  contract  promptly 
and  within  a  reasonable  time.  Wil- 
liams V.  Storm,  6  Coldw.  207. 

Plaintiffs  agent  in  this  case  was 
authorized  to  do  precisely  that 
which  he  did  do,  both  as  to  time 
and  substance.  The  only  thing 
which  was  left  open  by  the  contract 
was  the  acceptance  or  rejection  of 
its  terms  by  plaintiff  in  error.  It 
will  not  do  to  say  that  a  seller  of 
goods  like  these  could  wait  indefi- 
nitely to  decide  whether  or  not  he 
will  accept  the  offer  of  the  proposed 
buyer.  This  was  all  done  in  the 
usual  course  of  business,  and  the 
articles  embraced  -  within  the  con- 
tract were  consumable  in  the  use, 
and  some  of  them  would  become  un- 
fitted for  the  market  within  a  short 
time. 

It  is  undoubtedly  true  that  an 
offer  to  buy  or  sell  is  not  binding 
until  its  acceptance  is  communicat- 
ed to  the  other  party.  The  accept- 
ance, however,  of  such  an  offer,  may 
be  communicated  by  the  other  party 
either  by  a  formal  acceptance,  or 
acts  amounting  to  an  acceptwce. 
Delay  in  communicating  action  as 
to  the  acceptance  may  amount  to  an 
acceptance  itself.  When  the  subject 
of  a  contract,  either  in  its  nature  or 
by  virtue  of  conditions  of  the 
market,  will  become  unmarketable 
by  delay,  delay  in  notifying  the  oth- 
er party  of  his  decision  will  amount 
to  an  acceptance  by  the  offerer. 
Otherwise,  the  offerer  could  place 
his  goods  upon  the  market,  and  so- 
licit orders,  and  yet  hold  the  other 
party  to  tihe  contract,  while  he  re- 
serves time  to  himself  to  see  if  the 
4M>ntract  will  be  profitable. 
Writ  denied. 


A  petition  for  rehearing  having 
been  filed,  the  following  response 
was  handed  down  on  September  20, 
1919: 

An  earnest  petition  to  rehear  has 
been  filed,  and  we  have  re-examined 
the  question  with  great  care.  The 
petition  quotes  the  text  of  18  C.  J.  p. 
276,  as  follows :  ''An  offer  made  to 
another,  either  orally  or  in  writing, 
cannot  be  turned  into  an  agreement 
because  the  person  to  whom  it  is 
made  or  sent  makes  no  reply,  even 
though  the  offer  states  that  silence 
will  be  taken  as  consent,  for  the  of- 
ferer cannot  prescribe  conditions  of 
rejection,  so  as  to  turn  silence  on 
the  part  of  the  offeree  into  accept- 
ance." 

And  further:  "In  like  manner 
mere  delay  in  accepting  or  rejecting 
an  offer  cannot  make  an  agree- 
ment." 

It  is  also  said  that  diligent  search 
reveals  only  one  case  holding  in  ac- 
cord with  the  court's  decision  of  this 
case,  and  that  case  is  Blue  Grass 
Cordage  Co.  v.  Luthy  &  Co.  98  Ky. 
583,  33  S.  W.  835,  and  it  is  said  this 
case  was  overruled  by  the  later  case 
of  L.  A.  Becker  Co.  v.  Alvey,  27  Ky. 
L.  Rep.  832,  86  S.  W.  974.  We  have 
examined  both  of  those  cases,  and 
we  do  not  think  either  is  authority 
on  the  question  at  issue.  In  the  first 
case  the  contract  was  admittedly 
executed,  and  the  suit  was  for  dam- 
ages for  its  breach.  The  second 
case  does  not  refer  to  the  first,  and 
is  upon  another  branch  of  contracts. 
The  quotation  from  C.  J.  cpntem- 
plates  the  case  of  an  original  offer, 
unaccompanied  by  other  circum- 
stances, and  does  not  apply  to  this 
case,  where  the  parties  had  been 
dealing  with  each  other  before  the 
contract,  and  were  dealing  in  due 
course  at  the  time. 

It  is  a  general  principle  of  the  law 
of  contracts  that,  while  an  assent  to 
an  offer  is  requisite  to  the  forma- 
tion of  an  agreement,  yet  such  as- 
sent   is  a  condition    oontraet- 

of   the   mind,    and  •»•«!- 
may  be  either  ex-  *-^*"*««- 
press  or  evidenced  by  circumstances 
from  which  the  assent  may  be  in- 
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ferred.  Hartford  ft  N.  H.  R.  Co.  v. 
Jackson,  24  Coon.  514,  63  Am.  Dec. 
177;  6  R.  C.  L.  606;  18  C.  J.  276;  9 
Cyc.  258.  And  see  the  cases  cited 
in  the  notes  of  these  authorities. 
They  all  afi^ee  that  acceptance  of  an 
offer  may  be  inferred  from  silence. 
This  is  only  where  the  circumstances 
surtoundinfiT  the  parties  afford  a 
basis  from  which  an  inference  may 
be  drawn  from  silence.  There  must 
be  the  right  and  the  duty  to  speak, 
before  the  failure  to  do  so  can  pre- 
vent a  person  from  afterwards  set- 
ting up  the  truth.    We  thitak  it  is 


the  datj  of  a  wholesale  merchant, 
who  sends  out  his  drununers  to 
solicit  orders  for  perishable  articles, 
and  articles  consumable  in  the  use, 
to  notify  his  customers  TiHtiUn  a 
reasonable  time  that  the  orders  are 
not  accepted;  and  if  he  fails  to  do 
so,  and  the  proof  shows  that  be  had 
ample  opportunity,  silcifice  for  an 
unreasonable  length  of  time  wiU 
amount  to  an  acceptance,  if  the  of- 
ferer is  relying  upon  him  for  the 
goods. 

The    petition  to    rehear   is  de- 
nied. 


ANNOTATION. 

principal  in  disapproviivg  or  rejeedng  ord«i  fbr  goods 
by  agent  sob jed  to  aiiprovil: 


The  reported  case  (Cole-McIntybe>- 
NOBFLEET  Go.  V.  HoLLOWAY,  ante,  1683) 
lays  down  the  rule  that  where  the  cir- 
cumstances surrounding  the  parties 
afford  a  basis  from  which  an  inference 
may  be  drawn  from  silence,  accept- 
ance of  an  offer  may  be  inferred  from 
silence,  and  applying  it  holds  that  a 
wholesale  merchant  who  sends  out 
drummers  or  agents  to  solicit  orders 
for  perishable  articles  and  articles 
consumable  in  the  use  is  in  duty 
bound,  if  he  does  not  wish  to  accept 
and  fill  the  orders,  to  so  notify  his  cus- 
tomers, and  that  if  he  fails  to  do  so, 
silence  for  an  unreasonable  length  of 
time  will  amount  to  an  acceptance  if 
the  offerer  is  relying  upon  him  for  the 
goods.  However,  the  court  was  care- 
ful to-  point  out  that  the  case  was 
neither  one  where  the  agent  was  ex- 
ceeding his  authority  nor  one  of  an 
original  offer  unaccompanied  by  other 
circumstances,  but  on  the  other  hand 
was  one  where  the  parties  had  been 
dealing  with  each  other  before  and 
were  dealing  in  due  course  at  the  time. 

And  in  Peterson  v.  Graham-Brown 
Shoe  Co.  (1919)  —  Tex.  Civ.  App.  — , 
210  S*  W.  787,  the  rule  that  for  a  seller 
to  repudiate  an  order  obtained  by  his 
salesman,  he  must  notify  the  giver  of 
the  order  within  a  reasonable  time, 
was  again  applied,  and  it  was  held  that 
where  no  notice  was  given  a  buyer 
that  his  order  for  shoes  would  not  be 


filled,  silence  for  an  unreasonable 
time  amounted  to  an  acc^tance. 

And  see  Blue  Grass  Cordage  Co.  v. 
Luthy  &  Co.  (1896)  98  Ky.  583,  S3  & 
W.  835,  wherein  the  court  seems  to 
have  regarded  a  failure  for  twelve 
days  to  repudiate  an  order  for  bind- 
ing twine,  taken  by  an  agent,  as  an 
acceptance  of  the  order. 

However,  the  rule  that  a  principal 
is  under  a  duty  to  repudiate  orders 
taken  by  his  traveling  salesmen  so  as 
to  prevent  an  acceptance  by  silence 
apparently  Is  not  universally  recog- 
nised. 

Thus,  in  Metzler  v.  Harry  Kaufman 
Co.  (1909)  32  App.  D.  C  4M,  where  a 
shoe  salesman  took  an  order  for  goods 
subject  to  acceptance  by  his  principal, 
and  the  question  was  whether  or  not 
acceptance  could  be  inferred  from  a 
delay  of  several  months  in  notifying 
the  purchaser  of  the  rejection  of  the 
order,  it  was  held  that  acceptance  of 
the  offer  could  not  be  inferred  from 
the  silence  of  the  principal  during  the 
time  which  elapsed  between  the  re- 
ceipt of  the  offer  and  the  actual  re- 
jection thereof, — and  this,  although 
there  was  evidence  tending  to  show 
that  the  delay  was  such  as  to  prevent 
the  offerer  from  obtaining  the  goods 
elsewhere.  Shepard,  Ch.  J.,  in  deliv- 
ering the  opinion  of  the  court,  said: 
''Silence  does  not  amount  to  accept- 
ance.   'Mental  assent,'  as  it  has  been 
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termed, — ^that  is  to  say,  coming  to  a 
determination  in  one's  mind  to  accept, 
— ^wltBoot  communicating  that  assent, 
is  insufficient"  In  other  words,  it 
was  held  that  where  an  agent  solicits 
orders  subject  to  acceptance  by  his 
principal,  the  same  are  not  binding 
until  accepted,  and  that  such  accept- 
ance must  be  by  affirmative  act,  and 
cannot  be  inferred  from  the  silence  of 
the  principal  or  omission  to  notify 
the  offerer  of  the  rejection  of  the  of- 
fer. 

So,  in  Senner  &  K.  Co.  v.  Gera  Mills 
(1918)  185  App.  Div.  562,  173  N.  Y. 
Supp.  265,  proceeding  upon  the  theory 
that  until  orders  taken  by  a  traveling 
salesman  are  accepted  by  his  principal 
no  obligation  arises,  and  that  no  bur- 
den rests  upon  the  principal  to  repu- 
diate the  order  at  any  time,  it  was 
held  that  no  presnmption  of  accept- 
ance  arises  because  of  a  failure  to 
notify  the  purchaser  within  a  reason- 
able time  after  receipt  of  the  order  of 
nonacceptance.  The  court  said:  "I 
know  of  no  presumption  in  law  that 
when  a  salesman  offers  goods  to  a 
prospective  purchaser,  and  the  pur- 
chaser agrees  to  take  the  same  upon 
the  terms  and  conditions  offered,  that 
the  order  will  be  filled  by  the  prin- 
cipal whom  the  salesman  represents. 
The  court  correctly  charged  the  jury 
that  a  firm  dealing  with  a  buyer 
through  its  salesman  is  not  in  law 
bound  to  accept  the  order  which  the 
salesman  has  taken;  but  the  court  in- 
correctly charged  that  a  duty  rested 
upon  the  seller,  on  receiving  the  or- 
der, to  notify  the  buyer  within  a  rea- 
sonable time  that  it  would  not  accept 
the  same,  and  that  in  the  failure  of 
the  firm  to  so  notify  the  buyer  of  its 
refusal  it  would  be  deemed  to  have 
accepted  the  order.  I  know  of  no  such 
rule  of  law.  The  traveling. salesman 
is,  at  most,  a  solicitor  of  orders,  and 
the  prospective  purchaser  dealing  with 
him  understands  quite  clearly  that  he 
is  not  dealing  with  the  principal,  but 
with  an  agent  whose  acts  must  be  ac- 
cepted and  ratified  by  the  principal 
before    they    become    effective.      No 


burden  rested  upon  the  defendant  to 
repudiate  the  order  at  any  time,  and  no 
presumption  of  acceptance  arises  be- 
cause of  the  seller's  failure  to  notifjr 
the  purchaser  of  nonacceptance.  •  .  • 
The  law  is  well  settled  that,  where 
one  deals  with  a  person  known  to  be 
an  agent,  he  is  bound  to  recognize  the 
agent's  status,  and  that  he  is  merely 
representing  another,  who  must  rat- 
ify his  acts  before  a  liability  is  creat- 
ed. The  relation  of  a  traveling 
salesman  to  a  principal  is  well  under- 
stood in  the  commercial  world.  His 
function  is  to  solicit  orders,  which  in 
turn  are  transmitted  to  his  principal, 
and  by  him  accepted  or  rejected.  Un- 
til the  orders  which  have  been  trans- 
mitted are  accepted,  no  contract  ob- 
ligation on  the  part  of  the  principal 
can  be  said  to  estiert." 

And  in  Gould  v.  Gates  Chair  Go. 
(1906)  147  Ala.  629,  41  So.  675,  where 
a  furniture  dealer  gave  a  traveling 
salesman  an  order  for  chairs,  which 
was  subject  to  the  principal's  approv- 
al, it  was  held  that  the  fact  that  the 
principal  had  accepted  and  filled  a 
previous  order,  and  had  held  the  order 
in  suit  from  early  in  -September  until 
November  12,  did  not  amount  to  an 
acceptance  or  estop  him  from  lirging 
nonacceptance.  This  was  upon  the 
theory  that  being  only  an  order  which 
required  acceptance  to  give  it  the 
force  of  a  contract,  it  could  have  been 
withdrawn  at  any  time  before  accept- 
ance, and  that  the  principal  was  en- 
titled to  equal  rights  as  regards 
rejection.  The  court  said :  "There  is 
no  tiine,  from  the  time  such  an  order 
is  received  until  it  is  accepted,  that 
the  person  giving  the  order  cannot 
countermand  it.  It  is  plain  that  mere 
silence  on  the  part  of  the  plaintiff 
[principal]  after  receiving  the  order, 
without  any  act  tending  to  show  an 
acceptance,  would  not  cut  off  the  right 
of  defendant  [giver  of  the  order]  to 
countermand.  If  not,  then  it  cannot, 
with  show  of  reason,  b^  insisted  that 
silence  alone  should  constitute  an  ac- 
ceptance of  the  order  on  the  part  of 
th^  plaintiff."  G.  J.  G. 
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NEBRASKA  DISTRICT  OF  EVANGEUCAL  LUTHERAN  SYNOD  OF 

MISSOURI,  etc^,  et  al.,  Appts., 

V. 

SAMUEL  R.  McKELVIE,  Governor,  et  al. 

Nebvat^ka  Sui^reme  Court  ^  December  26,  10X9. 

(_  Neb.  — ,  175  N.  W.  631.) 

School  —  foreign  language  —  discrimination. 

1.  If  the  law  should  be  construed  to  mean  that  parents  or  private  tutors 
might  teach  a  foreign  language,  but  that  others  could  not  employ  teachers 
to  give  such  instruction  in  a  class  or  school,  it  would  be  an  invasion  of 
personal  liberty,  discriminative,  and  void ;  there  being  no  reasonable  basis 
of  classification. 

[See  note  an  this  question  beginning  on  pcbge  1695.] 


Statutes  —  construction  —  pari  ma- 
teria. 

2.  Statutes  pertaining  to  the  same 
subject-matter  should  be  construed 
together,  and  this  is  particularly  true 
if  the  statutes  were  passed  at  the  same 
session  of  the  legislature. 

[See  25  R.  C.  L.  1060-1062.] 

—  pre-existing  law. 

3.  The  legislature  must  be  presumed 
to  have  had  in  mind  all  previous  leg- 
islation upon  the  subject-,  so  that  in 
the  constructioil  of  a  statute  we  must 
consider  the  pre-existing  law  and  any 
other 'acts  relating  to  the  same  sub- 
ject. 

[See  25  R.  C.  L.  1063.] 

—  consideration  of  historical  facts. 

4.  Where  the  general  intent  of  the 
legislature  may  readily  be  discerned, 
yet  the  language  in  which  the  law  is 
expressed  leaves  the  application  doubt- 
ful or  uncertain,  the  courts  may  have 
recourse  to  historical  facts  or  general 
information,  in  order  to  aid  them  in 
interpreting  its  provisions. 

[See  25  R.  G.  L.  1085.] 

<—  construction  to  uphold  validity. 

5.  Since  it  ought  never  to  be  pre- 
sumed that  the  legislature  intended  to 
violate  the  Constitution,  a  doubtful  or 
ambiguous  statute  should  be  so  con- 
strued as  to  uphold  its  validity. 

[See  26  R.  C.  L.  999-1008.] 

Evidence  —  judicial  notice  —  illlter> 
acy. 

6.  The  court  is  entitled  to  take  ju- 
dicial notice  of  the  facts  disclosed  by 
the  operation  of  the  Federal  Selective 
Draft  Law  with  reference  to  the  inabil- 

Headnotes  1-9  by  LsnTON,  J. 


ity  of  thousands  of  men  bom  in  this 
country  to  speak  the  language  of  their 
country,  or  understand  words  of  com- 
mand given  in  English. 

Definition  —  school. 

7.  The  word  "school,"  as  used  in 
chapter  249,  Laws  1919,  refers  to  and 
means  a  school  which  presents  a 
course  of  study  such  as  that  pre- 
scribed in  the  Compulsory  Education 
Act,  and  attendance  upon  which  would 
satisfy  the  requirements  of  that  act. 

[See  24  R.  C.  L.  556.] 

School  -*  forbidding  foreign  language. 

8.  Chapter  249,  Laws  1919,  does  not 
prohibit  the  teaching  of  a  foreign  lan- 
guage if  taught  in  addition  to  the  reg- 
ular course  of  study  in  the  elementary 
schools,  so  as  not  to  interfere  with  the 
elementary  education  required  by  law, 
and  outside  of  regular  school  hours 
during  the  required  period  of  instruc- 
tion. 

Constitutional  law  —  forbidding  for- 
eign language  in  school  —  validity. 

9.  The  act  in  question  is  not  strictly 
a  penal  statute,  but  is  mostly  remedial 
in  its  nature.  It  is  not  broader  than 
its  title,  and  not  an  unreasonable  in- 
terference with  the  liberty  or  property 
of  the  plaintiffs  and  interveners. 

Pleading  —  demurrer  —  admission  of 
conclusions. 

10.  A  demurrer  does  not  admit  con- 
clusions drawn  from  the  facts  stated. 

[See  21  R.  C.  L.  506.] 

Statute  —  sufBdency  of  title. 

11.  A  title,  ""An  Act  Relating  to  the 
Teaching  of  Foreign  Languages  ir  the 
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State,"  covers  a  provision  forbiddinip 
the  teachinfif  of  any  subject  to  any  per* 
son  in  a  school  in  any  laniruftire  oth- 
er than  the  English. 

[See  25  R.  C.  L.  847,  868.] 


175  N,  W,  5$1.) 

Constitutioiial  law  —  nnreaaonable- 

ness  of  statute  —  eif  ect 

12.  Aq    unreasonable    law    to    »ot 
necessarily  unconstitutional. 

[See  6  R.  G.  L.  106.] 


(Cornish,  J.,  dissents.) 


Appeal  by  plaintiffs  and  interveners  from  an  order  of  the  District  Court 
for  Douglas  County  (Wakeley,  J.)  sustaining  a  demurrer  to  and  dismissing 
an  action  brought  to  restrain  the  enforcement  of  an  act  relating  to  the 
teaching  of  foreign  languages  in  the  state.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Arthur  F.  Mullen,  for  appellant     Go.  v.  Shallenberger,   188  Fed.  686; 


Siedlik: 

The  parent  has  the  right  to  main- 
tain a  private  school  in  which  to  edu- 
cate his  children  in  such  subjects  as 
he  thinks  proper,  and  the  right  to 
exercise  discretion  in  the  subjects  the 
child  shall  study  in  the  public  schools. 

State  ex  rel.  Sheibley  v.  School  Dist. 
31  Neb.  652,  48  N.  W.  893;  State  ex 
rel.  Kelley  v.  Ferguson,  96  Neb.  63, 
50  L.R.A.(N.S.)  266,  144  N.  W.  1039. 

The  lawmaking  power  has  no  right 
or  power  to  arbitrarily  pick  out  and 
place  particular  persons  in  a  class. 

Allan  V.  Kennard,  81  Neb.  289,  116 
N.  W.  63 ;  State  v.  Scott,  70  Neb.  685, 
97  N.  W.  1021,  100  N.  W.  812;  Vermont 
Loan  &  T.  Go.  v.  Whithed,  2  N.  D.  82, 
49  N.  W.  318. 

The  aet  in  question  is  clearly  in  con- 
flict with  the  provisions  of  the  14th 
Amendment. 

Adams  v.  Tanner,  244  U.  S.  590,  61 
L.  ed.  1836,  L.R.A.1917F,  1163,  37  Sup. 
Ct.  Rep,  662,  Ann.  Gas.  1917D,  973; 
Civil  Rights  Gases,  109  U.  S.  8,  27 
L.  ed.  835,  3  Sup.  Gt.  Rep.  18 ;  AUgeyer 
V.  Louisiana,  165  U.  S.  578^  41  L.  ed. 
832,  17  Sup.  Gt  Rep.  427;  Brazee  v. 
Michigan,  241  U.  S.  340,  60  L.  ed.  1034, 
36  Sup.  Gt.  Rep.  561,  Ann.  Gas.  1917G, 
522;  Booth  v.  Illinois,  184  U.  S.  425,  46 
L.  ed.  623,  22  Sup.  Gt.  Rep.  425;  Mc- 
Lean V.  Arkansas,  211  U.  S.  539,  53 
L.  ed.  316,  29  Sup.  Gt.  Rep.  206. 

Courts  of  equity  have  full  author- 
ity and  power  to  restrain  public  offi- 
cials from  proceeding  under  the  pro- 
visions of  an  unconstitutional  act. 

State  ex  rel.  Bolens  v.  Frear,  148 
Wis.  456,  L.R.A.1915B,  569,  134  N.  W. 
673,  135  N.  W.  164,  Ann.  Gas.  1913A, 
1147;  Ex  parte  Young,  209  U.  S.  123, 
52  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28 
Sup.  Gt.  Rep.  441,  14  Ann.  Gas.  764; 
First  State  Bank  v.  Shallenberger,  172 
Fed.  999,  219  U.  S.  119,  66  L.  ed.  117, 
81  Sup.  Gt.  Rep.  189 ;  American  Surely 


Jewett  Bros.  &  Jewett  v.  Small,  20  S. 
D.  232,  106  N.  W.  738;  Wadhams  Oil 
Go.  V.  Tracy,  141  Wis.  160,  128  N.  W. 
786,  18  Ann.  Gas.  779;  Michigan  Salt 
Works  V.  Baird,  173  Mich.  656,  139  N. 
W.  1030;  Bartels  Northern  Oil  Co.  v. 
Jackman,  29  N.  D.  236,  150  N.  W.  676; 
Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402, 
8  Sup.  Ct.  Rep.  482. 

Messrs.  A.  M.  Post  and  Albert  & 
Wagner  for  other  appellants. 

Mr.  Joseph  T.  Votava  for  interven- 
ing plaintiffs. 

Mr.  John  J.  Sullivaa  for  interveners 
on  appeal. 

Messrs.  Joe^h  Wurzborg  and  A.  H. 
Byrum,  amici  curise. 

Messrs.  Clarence  A.  Davis,  Attorney 
General,  and  George  W.  Ayres,  for  ap- 
pellees. 

Letton,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  restrain  the 
enforcement  of  chapter  249^  Laws 
1919,  on  the  ground  that  it  violates 
several  of  the  provisions  of  the  Con- 
stitution of  this  state,  and  of  the 
14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  Joining 
with  the  plaintiffs  and  asking  for 
the  same  relief  are  certain  local 
church  corporations  conducting  pa- 
rochial schools,  certain  private 
schools,  and  several  foreign-lan- 
guage-speaking parents. 

In  substance,  the  complaints  of 
the  plaintiffs  and  interveners  are 
that,  since  the  officers  and  members 
of  the  respective  churches  are  large- 
ly made  up  of  foreign-speaking  peo- 
ple, if  the  act  is  enforced  their  chil- 
dren will  be  unable  to  obtain  in- 
struction in  religion  and  morals  in 
accordance  with  the  doctrines  of  the 
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religious  denominations  to  which 
the  parents  belong,  in  the  language 
of  their  parents;  that  many  of  the 
children  cannot  understand  Eng- 
lish, and  cannot  understand  such 
instruction  in  that  language;  that 
in  the  parochial  schools  below  the 
seventh  grade  the  language  of  the 
parents  is  used  in  order  to  teach 
English,  and  that  the  children  can- 
not learn  English  if  they  do  not 
receive  rudimentary  education  in 
the  tongue  the  parents  use;  that 
property  rights  in  the  school  build- 
inga  and  grounds,  and  in  the  good 
will  of  the  schools,  will  be  destroyed ; 
that  the  defendants,  McKelvie  as 
governor,  Davis  as  attorney  gener- 
aL  and  Shotwell  as  county  attorney 
of  Dougias  county,  are  severally 
threatening  an  enforcement  of  the 
act  by  causing  the  arrest  and  prose- 
cution of  the  plaintiffs,  officers  and 
teachers. 

The  enrolled  act  complained  of  is 
as  follows,  the  copy  in  the  published 
laws  being  slightly  inaccurate : 

An  Act  Relating  to  the  Teaching 

of  Foreign  Languages  in  the  State 

of  Nebraska : 

Section  1.  No  person,  individual- 
ly or  as  a  teacher,  shall,  in  any 
private,  denominational,  parochial 
or  public  school,  teach  any  subject 
to  any  person  in  any  language  than 
the  English  language. 

Sec.  2.  Languages,  other  than  the 
English  language,  may  be  taught  as 
languages  only  after  a  pupil  shall 
have  attained  and  successfully 
passed  the  eighth  grade  as  evidenced 
by  a  certificate  of  graduation  issued 
by  the  county  superintendent  of  the 
county  in  which  the  child  resides. 

Sec.  3.  Any  person  who  violates 
any  of  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction,  shall 
be  subject  to  a  fine  of  not  less  than 
twenty-five  ($25)  dollars,  nor  more 
than  one  hundred  (|100)  dollars  or 
be  confined  in  the  county  jail  for  any 
period  not  exceeding  thirty  days  for 
each  offense. 

Sec.  4.  Whereas  an  emergency 
exists,  this  act  shall   be  in  force 


from  and  after  its  passage  and  ap- 
proval. 
Laws  1919,  chap.  249. 

A  general  demurrer  to  the  peti- 
tions was  sustained  and  the  action 
dismissed.  Plaintiffs  and  interven- 
ers appeal. 

The  appellants  assert  that  the  act 
is  not  regulatory ;  that  it  is  an  un- 
warranted interference  with  purely 
domestic  affairs,  and  an  invasion  of 
the  inherent  discretion  of  parents  in 
prescribing  the  course  of  instruc- 
tion best  adapted  to  the  spiritual 
and  material  needs  of  children  of 
their  respective  faiths ;  that  the  de- 
murrer admits  that  many  parents 
have  reached  an  age  where  it  is  im- 
possible for  them  to  acquire  a  suf- 
ficient knowledge  of  English  to 
enable  them  to  counsel  and  admon- 
ish their  children  in  matters  of  faith 
and  morals  in  the  English  language, 
and  that  the  teaching  of  for^gn 
languages  is  largely  to  enable  them 
to  participate  in  the  same  religious 
services  and  exercises  in  the  home 
and  in  the  church ;  that  the  schools 
are  private  institutions,  and,  having 
discharged  their  duty  to  the  state 
by  providing  instruction  equal  to 
that  of  the  public  schools,  tiiey  may 
not  be  penalized  for  giving  addi- 
tional instruction,  whether  religious 
or  secular ;  that  the  understanding 
of  other  languages  and  literature  is 
not  harmful  to  the  individual  or  to 
the  state  itself;  that,  so  far  as  the 
act  imposes  a  penalty  upon  teachers 
for  giving  instruction  in  other  lan- 
guages, it  is  violative  of  their  con- 
stitutional right  to  engage  in  the 
practice  of  their  profession  or  call- 
ing. They  complain  that  the  act 
discriminates  against  teachers  who 
teach  foreign  languages  in  sdiools» 
and  leaves  the  teacher  who  gives 
such  lessons  in  private  free  to  pur- 
sue his  calling;  tiiat,  if  any  teadier 
should  open  a  nig^t  school  to  in- 
struct those  who  could  not  under- 
stand English  in  arts  or  sciences,  he 
would  violate  the  act,  whereas  an- 
other could  form  private  classes  and 
give  instruction  in  a  foreign  lan- 
guage without  offense. 

They  also  maintein  that  the  1st 
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Section  of  the  act  is  not  within  the 
title;  that  the  state  has  power  to 
re^rulate  the  course  of  study  in  the 
public  schools,  and  prevent  the  study 
of  any  subject  not  in  the  course,  and 
can  regulate  private  schools  so  as  to 
require  them  to  maintain  a  like 
coarse  of  study,  but  has  no  power 
to  prevent  pupils  in  private  schools 
from  studying  branches  in  addition 
to  the  course  of  study  prescribed  by 
the  state;  that  the  state  cannot 
claim  a  monopoly  of  teaching;  and 
that  the  right  to  study  any  subject 
is  a  personal  right  which  is  pro- 
tected by  the  Constitution. 

Previous  to  1919,  there  was  no 
provision  in  the  statute  expressly 
specifying  the  branches  of  study  to 
be  taught  in  the  common  schools. 
The  operation  of  the  Selective  Draft 
Law  (Act  May  18,  1917,  chap.  15, 
40  Stat,  at  L.  76,  Comp.  Stat.  §§ 
2044ar-2044k,  9  Fed.  Stat  Anno.  2d 
ed.  p.  1136)  disclosed  a  condition  in 
the  body  politic  which  theretofore 
had  hem  appreciated  to  some  ex- 
tent, but  the  evil  consequences  of 

which  had  not  been 
-  fully  comprehended. 
It  is  a  matter  of 
general  public  information,  of  which 
the  court  is  entitled  to  take  judicial 
knowledge,  that  it  was  disclosed 
that  thousands  of  men,  born  in  this 
country  of  foreign-language-speak- 
ing parents  and  educated  in  schools 
taught  in  a  foreign,  language,  were 
unable  to  read,  write,  or  speak  the 
language  of  their  country,  or  under- 
stand words  of  command  given  in 
English.  It  was  also  demonstrated 
that  there  were  local  foci  of  alien 
enemy  sentiment,  and  that  where 
such  instances  occurred  the  educa- 
tion given  by  private  or  parochial 
schools  in  that  community  was  usu- 
ally found  to  be  that  which  had 
been  given  mainly  in  a  foreign  lan- 
guage. 

The  purpose  of  the  new  legisla- 
tion was  to  remedy  this  very  appar- 
ent need,  and  by  amendment  to  the 
school  laws  make  it  compulsory  that 
every  child  in  the  state  should  re- 
ceive its  fundamental  and  primary 
^ucation  in  the  English  language. 


Jadiclal  Motfte 
Ulltera«T* 


In  other  states  the  same  conditions 
existed,  and  steps  have  been  taken  to 
correct  the  evil.  In  1919,  the  legis- 
latures of  Iowa,  Kansas,  Maine, 
Arkansas,  Indiana,  Washington, 
Wisconsin,  and  New  Hampshire 
passed  measures  more  or  less  dras- 
tic with  regard  to  compulsory  edu- 
cation in  English,  and  the  prohibi- 
tion of  the  use  of  f  ordgn  languages 
in  elementary  schools. 
It  is  a  general  rule  that  statutes 

pertaining    to    the  gt*t«te«- 
same  subject-matter  eonvtructioii-. 
should  be  construed  ^'*  ~t*'»-- 
together,  and  this  is  particularly  so 
if  the  statutes  were  passed  at  the 
same  session  of  the  legislature.   The 
general  principle  is  that  the  legisla- 
ture must  be  presumed  to  have  in 
mind    all   previous 
legislation  upon  the  S^f********* 
subject,     including 
statutes  closely  related,  so  that  in 
the  construction  of  this  statute  we 
must  consider  the  pre-existing  law, 
and  any  other  acts  relating  to  edu- 
cation or  subjects  of  instruction, 
passed  at  the  1919  session,  which 
may  tend  to  elucidate  the  intention 
of  the  legislature. 

The  Compulsory  Education  Act 
of  Nebraska,  as  amended  in  1919, 
chapter  155,  Laws  1919,  requires 
that  every  child  or  youth,  not  less 
than  seven  nor  more  than  sixteen 
years  of  age,  shall,  during  each 
school  year,  attend  public,  private, 
denominational,  or  parochial  day 
school  for  not  less  than  twelve 
weeks,  and,  in  the  city  and  metro- 
politan city  school  districts,  attend 
the  full  period  of  each  public  school 
year  in  which  the  public  day  schools 
are  in  session,  with  certain  excep- 
tions. 

AH  private,  denominational,  and 
parochial  schools,  and  all  teachers 
employed  or  giving  instruction 
therein,  shall  be  subject  to  and  gov- 
erned by  the  provisions  of  the  school 
laws  of  the  state  as  to  the  grades, 
qualifications,  and  certification  of 
teachisrs.  They  are  required  to  have 
adequate  equipment  and  supplies, 
and  shall  have  grades  and  courses 
of  study  substantially  the  same  as 
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the  public  schools  where  the  chil- 
dren will  attend  in  the  absence  of 
private,  denominational,  or  pa- 
rochial schools*  Nothing  in  the  act 
is  to  be  construed  as  interfering 
with  the  religious  instruction  in 
such  schools. 

Instruction  is  required  to  be  given 
in  American  history  and  in  civil 
government,  both  state  and  nation- 
al, such  as  will  give  the  pupils  a 
thorough  knowledge  of  the  history 
of  our  country,  its  (Constitution,  and 
our  form  of  government,  and  such 
patriotic  exercises  shall  be  conduct- 
ed as  may  be  prescribed  by  the  state 
superintendent.  It  is  also  provided 
that  nothing  in  the  act  contained 
shall  be  so  construed  as  to  interfere 
with  religious  instruction  in  any 
private,  denominational,  or  pa- 
rochial school. 

It  is  also  settled  law  that  where 
the  general  intent  of  the  legislature 
may  be  readily  discerned,  and  yet 
the  language  in  which  the  law  is  ex- 

-co«,ider«ttoii  pressed  leaves  the 
•t  MstoriMi     s    application  of  it  in 

**  ■'  specific      instances 

obscure,  doubtful,  ambiguous,  or  un- 
certain, the  courts  may  have  re- 
course to  historical  facts,  or  general 
public  information,  or  the  condi- 
tions of  the  country  at  and  immedi- 
ately prior  to  the  passage  of  the  law 
in  order  to  aid  them  in  interpreting 
its  provisions.  The  language  may 
be  so  indefinite  that  if  construed  in 
one  way  it  may  violate  the  Consti- 
tution, while,  if  construed  in  an- 
other equally  permissible  manner, 
its  passage  would  not  be  inhibited. 
Since  it  ought  never  to  be  presumed 

^o».tr«atiom  *^^*  ^^^  legislature 
to  upiftoM  intended,  to  violate 

v«n*itF.  ^j^^       Constitution, 

the  obvious  and  necessary  construc- 
tion to  be  given  is  that  which  will 
uphold  the  statute. 

From  a  consideration  of  both  of 
these  statutes,  as  well  as  of  chap- 
ters 248,  250,  Laws  1919,  it  is  clear 
that  the  purpose  of  the  legislature 
was  to  abolish  the  teaching  of  for- 
eign languages  in  elementary 
schools,  when  such  schools  are  used 
for  imparting  the  instruction  re- 


quired in  the  public  schools,  or  using 
such  languages  as  the  medium  of 
instruction;  to  provide  that  llie 
standard  of  education  prescribed 
for  the  dementarv  pubUc  schools 
should  apply  to  all  other  schools; 
that  the  ordinary  time  and  atten- 
tion devoted  to  sueh  instruction 
should  not  be  diverted  to  other  sub- 
jects, except  as  specified  in  the  act; 
and  that  the  same  character  of  edu- 
cation should  be  had  by  all  children, 
whether  of  foreign-bom  parents,  or 
of  native  citizens.  The  ultimate  ob- 
ject and  end  of  the  state  in  thus 
assuming  control  of  the  education 
of  its  pupils  is  the  upbuilding  of  an 
intelligent  American  citizenship, 
familiar  with  the  principles  and 
ideals  upon  which  this  govemm^it 
was  founded,  to  imbue  the  alien  child 
with  the  tradition  of  our  past,  to  give 
him  the  knowledge  of  the  lives  of 
Washington,  Franklin,  Adams,  Lin- 
coln, and  other  men  who  lived  in 
iiccordance  with  such  ideals,  and  to 
teach  him  love  for  his  country  and 
hatred  of  dictatorship,  whetiier  by 
autocrats,  by  the  proletariat,  or  by 
any  man,  or  class  of  men. 

Philosophers  long  ago  pointed  out 
that  the  safety  of  a  democracy  or  re- 
public rests  upon  the  intelligence 
and  virtue  of  its  citizens.  ''The 
safety  of  the  people  is  the  supreme 
law."  The  concept  that  the  state  is 
ever}rthing,  and  the  individual 
merely  one  of  its  component  parts, 
is  repugnant  to  the  ideals  of  de- 
mocracy, individual  independence, 
and  liberty  expressed  in  the  Decla- 
ration of  Rights,  and  afterwards 
established  and  carried  out  in  the 
American  Constitution.  The  state 
should  control  the  education  of  its 
citizens  far  enough  to  see  that  it  is 
given  in  the  language  of  their 
country,  and  to  insure  that  they  un- 
derstand the  nature  of  the  govern- 
ment under  which  they  live,  and  are 
competent  to  take  part  in  it. 
Further  than  this,  education  should 
be  left  to  the  fullest  freedom  of  the 
individual. 

The  act  as  thus  construed  merely 
carries  out  the  purpose  of  regula- 
tion to  a  greater  extent  than  speci- 
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iied  in  the  Compulsory  Act.  The 
term  ''school/'  as  used  therein,  evi- 
dently means  a  school  which  pre- 
■sents  a  course  of  study  such  as  those 

prescribed   for  the 

ISSiiV***'"  public  schools,  and 

attendance  upon 
which  would  satisfy  the  require- 
ments of  the  Compulsory  Law.  The 
intent  evidently  is  that  none  of  the 
time  necessarily  employed  in  teach- 
ing the  elementary  branches  form- 
ing the  public  school  curriculum 
shall  be  consumed  in  teaching  the 
child  a  foreign  language,  since 
whatever  time  is  devoted  to  such 
teaching  in  school  hours  must  nec- 
essarily be  taken  away  from  the 
time  which  the  state  requires  to  be 
devoted  to  education  carried  on  in 
the  English  language. 

Furthermore,  there  is  nothing  in 
the  act  to  prevent  parents,  teachers, 
or  pastors  from  conveying  religious 
or  moral  instruction  in  the  language 
of  the  parents,  or  in  any  other  lan- 
guage, or  in  teaching  any  other 
branch  of  learning  or  accomplish- 
ment, provided  that  such  instruction 
is  given  at  such  time  that  it  will  not 
interfere  with  the  required  studies. 
The  law  only  requires  compulsory 
education  for  children  not  less  than 
seven,  nor  more  than  sixteen  years 
of  age,  for  a  period  of  not  less  than 
twelve  weeks  in  certain  districts, 
and  a  longer  period  in  others.  If  a 
child  has  attended  either  the  public 
or  private  school  for  the  required 
time,  it  could  not  have  been  the  in- 
tention of  the  legislature  to  bar  its 
parents,  either  in  person  or  through 
the  medium  of  tutors  or  teachers 
employed,  from  teaching  other 
studies  as  their  wisdom  might  dic- 
tate. There  can  be  no  question  of 
the  cultural  effect  of  the  knowledge 
of  a  foreign  language.  There  is 
nothing  in  this  statute  to  interfere 
with  teaching  the  Bohemian  lan- 
guage on  Saturday  or  Sunday,  as  is 
done  by  the  intervening  Bohemian 
schools  of  Omaha  and  South  Omaha. 

The  assertion  that  it  is  necessary 
to  teach  Polish  in  order  to  teach 
English  does  not  seem  well  founded. 
It  is  said  several  times  in  the  briefs, 
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and  it  was  said  in  the  oral  argu- 
ment, that  a  number  of  statements 
in  the  petitions  are  admitted  by  the 
demurrer,  and  must  be  taken  as 
true.  In  a  general  sense  a  demurrer 
admits  the  allega- 
tions of  the  peti-  dlma»£l- 
tion.  but  it  does  not  «dmu«ion  of 

adnut  conclusions 
drawn  from  the  facts  stated.  We 
think  we  are  not  bound  to  draw  the 
conclusion  that  because  children, 
when  they  first  attend  school,  can- 
not understand  or  speak  Eqglish, 
they  must  be  taught  the  language  of 
their  parents,  whether  Polish  or 
Bohemian,  in  order  that  they  may 
learn  English,  otherwise  no  children 
of  foreign-speaking  parents  attend- 
ing the  public  schools,  wherein  no 
other  language  than  English  is 
spoken,  could  ever  learn  the  lan- 
guage. It  is  common  knowledge 
that  the  easiest  way  to  learn  a  for- 
eign language  is  to  associate  only 
with  those  who  speak  and  use  it. 
Of  course,  the  occasional  use  of  a 
few  words  of  the  language  of  the 
home  in  order  to  explain  the  mean- 
ing of  English  words  would  not,  if 
good  faith  is  used,  violate  the  act, 
as  seems  to  be  feared. 

The  further  objection  is  made  by 
some  of  the  interveners  that,  while 
they  can  understand  and  speak 
English  to  some  extent,  they  are  not 
sufficiently  familiar  with  the  lan- 
guage to  give  religious  or  moral 
instruction  to  their  children  in  that 
language.  There  is  no  necessity 
that  religious  or  moral  teaching  be 
given  in  English,  and  a  parent  who 
can  speak  and  understand  German, 
Polish,  Bohemian,  or  any  other  lan- 
guage, can  assuredly  convey  les- 
sons of  truth,  morality,  and  right- 
eousness in  that  language.  So  with 
respect  to  the  complaint  that  the 
pastor,  or  the  teachers  in  private 
or  parochial  schools,  cannot  give 
moral  and  religious  instruction  in 
English;  it  is  not  the  medium 
through  which  such  ideas  are  con- 
veyed that  is  material ;  it  is  the  les- 
sons themselves  which  are  essential 
to  right  conduct  and  good  citizen- 
ship, and,  as  we  construe  it,  there  is 
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no  prohibition  in  the  act  to  inter- 
fere with  such  teaching  in  a  foreign 
language.  The  contention  made 
that,  by  virtue  of  §  2  of  the  act,  no 
foreigner  may  be  taught  in  any  oth- 
er language  than  English  unless  the 
pupil  has  successfully  passed  the 
eighth  grade,  as  evidenced  by  a  cer- 
tificate issued  by  the  county  super- 
intendent, must  be  taken  as  apply- 
ing only  to  pupils  attending  public 
or  private  schools,  and  in  the  sense 
that  a  pupil  in  such  schools  may  not 
there*  be  taught  any  language  other 
than  English  unless  he  has  attained 
and  passed  the  eighth  grade.  If  the 
act  should  be  construed  to  mean 
that  no  person  could  at  any  time  be 
taught  any  other  language. than 
English  unless  possessed  of  a  certif- 
icate of  graduation  issued  by  the 
county  superintendent,  it  would  be 
discriminatory  as  being  an  unrea- 
sonable exercise  of  the  police  power, 
and  interfering  with  individual  lib- 
erty. 

If  the  law  means  that  parents 
can  teach  a  foreign  language,  or 
private  tutors  employed  by  men  of 
means  may  do  so,  but  that  poorer 
men  may  not  employ  teachers  to 
give  such  instruction  in  a  class  or 

school,  it  would  be 
an  invasion  of  per- 
*•  sonal  liberty,  dis- 
criminative, and  void,  there  being 
no  reasonable  basis  of  classification ; 
but  if  such  instruction  can  be  given 

in  addition  to  the 
regular  course,  and 
not  so  as  to  inter- 
fere with  it,  then  equality  and  uni- 
formity result,  and  no  one  can 
complain. 

As  to  the  allegations  with  respect 
to  the  invasion  of  property  rights  by 
depriving  certain  interveners  of  the 
value  of  the  *'good  will"  in  their 
schools,  no  facts  are  alleged,  but 
mere  conclusions  which  are  not  ad- 
mitted by  the  demurrer. 

It  has  been  said  that  this  is  a 
penal  stetute,  and  must  be  strictly 
construed.  In  a  limited  and  re- 
stricted sense  the  stetute  may  be 
penal,  but  in  our  opinion  it  is 
remedial  in  ite  nature.    It  is  de- 


ill««rlmlBatio 


— t«rbldillmir 
ffor«lirm 


signed  to  remove  a  condition  seri- 
ously inimical  to  the  public  welfare. 
It  must  be  reason- 
ably construed,  Hot  grS^KSSSJic 
alone  by  teking  m-  foreurm  imn- 
to  account  the  words  f5SE«&-"**** 
of    the    particular 
measure,    but  by   considering  the 
mischief  which  the  legislature  was 
endeavoring   to    remedy.    If    con- 
strued as  plaintiffs  and  interveners 
contend,  it  could  not  bis  affiled.    If 
experience  shows  that  the  practical 
working  of  the  act  is  harsh  or  in- 
convenient, even  though  valid  and 
constituljonsl,  the  le^slature  will  no 
doubt  remedy  ite  def ecte ;  and,  if  the 
legislation  is  unwise,  those  who  are 
injured  have  an   incentive  to  see 
that  their  views  are  represented  in 
another  legislature. 

As  to  the  contentions  that  the  act 
is  broader  than  ite  title,  and  that 
the  subject  of  the  1st  section  is  not 
embraced  therein,  it  g^^t^^^- 
must  be  said  that  mmmtitmmr  •t 
the  title  is  exceed-  *"**' 
ingly  broad :  ''An  Act  Relating  to 
the  Teaching  of  Foreign  Languages 
in  the  Stete  of  Nebraska."  The 
prohibition  of  the  teaching  of  any 
other  language  than  English  in  the 
1st  section  clearly  has  relation  to 
the  teaching  of  foreign  languages, 
and  is  within  the  title.  The  other 
section  also  ''relates"  to  such  teach- 
ing. 

It  has  also  been  urged  that  the 
statute    is    unreasonable,    and    is 
therefore  void.    An 
unreasonable  law  is  i^wl^VeVST-- 
not  necessarily  un-  ?!2f";^JL2)L# 
constitutional,    and 
the  remedy  for  such  an  enactment 
is  with  the  legislature,  by  way  of 
amendment  or  repeal. 

It  has  been  said  by  the  United 
Stetes  Supreme  Court  in  Gundling 
V.  Chicago,  177  U.  S.  183,  44  L.  ed. 
726.  20  Sup.  Ct.  Rep.  6S3,  in  dealing 
with  the  court's  interference  with 
the  operation  of  a  regulative  stet- 
ute, lliat  "unless  the  reguhttions  are 
so  utterly  unreasonable  and  extrava- 
gant in  their  nature  and  purpose 
that  the  property  and  personal 
righte  of  the  citisens  are  unneces- 
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sarily,  and  in  a  manner  wholly 
arbitrary,  interfered  with  or  d^ 
Btroyed  without  due  process  of  law 
[they  do  not  extend  beyond  the  pow- 
er of  the  state  to  pass,  and  th^ 
form  no  subject  for  Federal  inter- 
ference"]. Giozza  V.  Tiemata,  148 
U-  S.  687,  87  L.  ed.  599, 13  Sup,  a. 
Rep,  721. 

Neither  the  ConBtitution  of  the 
state  nor  the  14th  Amiendment  takes 
away  the  power  of  the  state  to  en- 
act a  law  that  may  fairly  be  said  to 
protect  the  lives,  liberty,  and  prop- 
erty of  its  citizens,  and  to  promote 
their  health,  morals,  education,  aiid 
good  order.  ''If  the  state  may  com- 
pel the  solvent  bank  to  help  pay 
losses  sustained  by  depositors  in  in- 
solvent banks,  if  it  may  enact  work- 
men's compensation  laws  in  order 
that  the  workman  shall  have  no 
strained  relations  with  his  employ- 
er, nor  become  embittered  towards 
society  because,  though  an  industry 
has  crippled  him,  it  has  paid  him 
nothing,  if  acts  aiming  to  make  bet- 
ter citizens  by  diminishing  the 
chances  of  pauperism  are  sustained. 


if  it  is  competent  for  the  state  to 
protect  the  minor  from  impoverish- 
ing himsdf  by  contract,  it  surely  is 
not  an  arbitrary  exercise  of  the 
functions  of  the  state  to  insist''  that 
the  fundamental  b^sis  of  the  educa- 
tion of  its  cititens  shall  be  a  knowl- 
edge of  the  language,  history,  and 
nature  of  the  government  of  the 
United  States,  and  to  prohibit  any- 
thing which  may  interferfe  with 
such  an  education.  Laws,  the  pur- 
poses of  which  are,  with  respect  to 
foreign-languag^speaking  children, 
to  give  them  such  training  that 
they  may  know  and  understand 
their  privileges,  duties,  powers,  and 
responsibilities  as  American  citi- 
zens, which  seek  to  prevent  a  for- 
eign language  from  being  used  as 
the  medium  of  instruction  in  other 
branches,  and  as  the  basis  of  their 
education,  are  certainly  conducive 
to  the  public  welfare,  and  are  not 
obnoxious  to  any  provision  of  either 
the  state  or  Federal  Constitution. 
Affirmed. 

Cornish,  J.,  dissents. 


ANNOTATION. 

regulationt  at  to  the  iiie»  or  tnarfiingi 
languages  in  schoob. 


There  is  very  little  in  the  books  on 
this  subject. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Nebraska  Dist.  v.  Mg- 
Kelvie,  ante,  1688)  that  the  legislature 
night  provide  that  foreign  languages 
should  not  be  taught  in  the  public 
schools  except  to  pupils  who  had 
passed  a  certain  grade;  but  that  the 
court  states  that  if  the  statute  in 
question  should  be  construed  to  mean 
that  no  person  could  at  any  time,  in  or 
out  of  school,  be  taught  any  other  lan- 
guage than  English  unless  possessed 
of  a  certificate  of  graduation  issued 
by  the  county  superintendent,  it  would 
be  discriminatory,  as  being  an  unrea- 
sonable exercise  of  the  police  power 
and  interfering  with  individual  lib- 
erty. 

It  may  be  said,  in  general,  that  the 
matter  is  in  the  control  of  the  legis- 


lature, and  that  the  teaching  of  a  for- 
eign language  does  not  transgress 
regulations  that  the  medium  of  in- 
struction shall  be  the  English  lan- 
guage. 

Under  constitutional  provisions 
that  'the  general  assembly  shall  pro- 
vide a  thorough  and  efflcient  system  of 
free  schools,  whereby  all  the  children 
of  the  state  may  receive  a  good  com- 
mon-school education/'  and  statutory 
provisions  that  schools  ''shall  be  for 
the  instruction  in  the  branches  of  ed- 
ucation prescribed  in  the  qualifica- 
tions for  teachers,  and  in  such  other 
branches,  including  vocal  music  and 
drawing,  as  the  directors,  or  the  voters 
of  the  district,  at  the  annual  election 
of  directors,  may  prescribe,"  in  Green 
V.  Chicago  (1881)  97  IlL  370,  it  was 
held  that  there  could  '*be  no  valid  ob- 
jection to  teaching  German  or  other 
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modern  language  as  a  branch  of  study 
in  common  schools,  'as  the  directors, 
or  the  voters  of  the  district  at  the 
annual  election  of  directors,  may  pre- 
scribe,' where  the  medium  of  instruc- 
tion in  such  schools  is  the  English 
langui^e."  The  court  aaid :  "We  may 
take  judicial  notice  of  what  is  gener- 
ally known, — ^that  the  German  and 
other  modem  languages  have  been 
taught  in  the  common  schools  in  many 
localities  in  the  state.  For  many 
years  modem  languages  have  consti- 
tuted 'other  branches'  of  study  in  the 
common  schools,  and  the  legislature 
has  not  seen  fit  to  forbid  the  course 
adopted.  The  teaching  of  modern  lan- 
guages in  our  common  schools  has 
been  too  long  acquiesced  in  to  be  now 
changed,  except  by  legislative  action, 
if  done  at  all.  It  ought  not  to  be  done 
by  judicial  construction." 

Where  the  Constitution  provides 
that  '^he  legislature  shall  encourage 
the  promotion  of  intellectual,  moral, 
scientific  and  agricultural  improve- 
ment, by  establishing  a  uniform  sys- 
tem of  common  schools,  and  schools  of 
a  higher  grade,  embracing  normal, 
preparatory,  collegiate,  and  university 
departments,"  and  it  was  provided  by 
statute  "that  in  each  and  every  school 
district  shall  be  taught  orthography, 
reading,  writing,  English  grammar, 
geography,  and  arithmetic,  and  such 
other  branches  as  may  be  determined 
by  the  district  board :  Provided,  that 
the  instructions  given  in  the  several 
branches  taught  shall  be  in  the  Eng- 
lish language,"  it  was  held,  where  a 
city  board  of  education  had  power  to 
establish  high  schools,  that  Latin  and 
German  were  properly  taught  in  such 
high  school.  The  court  said:  "An 
education  acquired  through  the  me- 
dium of  the  English  language  is  an 
English  education.  If  the  same 
branches  were  taught  in  the  Latin  or 
the  German  language,  it  would  not  be 
an  English  education;  but  the  mere 
fact  that  the  Latin  and  German  lan- 
guages are  taught  does  not  change 
the  character  of  the  school  from  an 
English  one.  The  common-school 
medium  of  instruction  is  the  English 
language,  in  accordance  with  the  pro- 
visions of  the  statute."    Board  of  Ed- 


ucation v.  Welch  (1893)  51  Kan.  792, 
38  Pac  664. 

In  Stuart  v.  School  Dist.  (1874)  30 
Mich*  69,  the  court  sustained  'the 
right  of  school  authorities,  in  what 
are  called  union  school  districts  of  the 
state,  to  levy  taxes  upon  the  general 
public  for  the  support  of  what  in  this 
state  are  known  as  high  schools,  and 
to  make  free  by  such  taxation  the  in- 
struction of  children  in  other  lan- 
guages than  the  English."  (Jooley,  J.» 
said,  inter  alia :  'It  now  becomea  im- 
portant to  see  whether  the  constita- 
tional  convention  and  the  people,  in 
1850,  did  anything  to  nndo  what 
previously  had  been  accomplished 
towards  furnishing  high  schools  as  a 
part  of  the  primary  school  system. 
The  convention  certainly  did  nothing 
to  that  end.  On  the  contrary,  tii^ 
demonstrated  in  the  most  unmistak- 
able manner  that  they  cherished  no 
such  desire  or  purpose.  The  article 
on  education  as  originally  reported, 
while  providing  for  free  schools  to  be 
kept  in  each  district  at  least  three 
months  in  every  year,  added  that  the 
English  language  and  no  other  shall 
be  taught  in  such  schools.'  Attention 
was  called  to  this  provision,  and  it  was 
amended  so  as  to  read  that  instruction 
should  be  'conducted  in  the  English 
language.'  The  reason  for  the  change 
was  fully  given ;  that,  as  it  was  report- 
ed, it  might  be  understood  to  prohibit 
the  teaching  of  other  languages  than 
the  English  in  the  primary  schools,  a 
result  that  was  not  desired.  Judge 
Whipple  stated  in  the  convention  that 
in  the  section  from  which  he  came 
French  and  German  were  teught,  and 
*it  is  a  most  valuable  improvement  of 
the  common-school  system.'  The  late 
Superintendent  Pierce  said  that  in 
some  schools  Latin  was  teught,  and 
that  he  himself  had  teught  Latin  in  a 
common  school.  He  would  not  adopt 
any  provision  by  which  any  knowledge 
would  be  excluded.  'All  that  we  ought 
to  do  is  this:  we  should  say  the 
legislature  shall  esteblish  primary 
schools.'  This,  in  his  opinion,  would 
give  full  power,  and  the  details  could 
be  left  to  legislation." 

In  Newman  v.  Thompson  (1887)  9 
Ky.  L.  Rep.  199,  4  S.  W.  341,  the  court 
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said:  'That  Latin  and  Greek  are 
taught  in  the  school  is  not  in  violation 
of  the  act  under  which  this  tax  is 
collected*  nor  is  the  teaching  of  such 
branches  of  learning  in  violation  of  the 
common-school  law  of  the  state.  If  the 
ordinary  branches  of  education  are 
taught,  and  the  school  open  to  all,  the 
fact  that  the  teacher  may  have  a  class 
in  Latin  or  Greek  should  not  prevent 
the  collection  of  the  tax,  or  authorize 
an  injunction  against  him  or  the  trus- 
tees to  prevent  it.  A  system  of  ed- 
ucation adopted  in  the  particular  dis- 
trict in  aid  of  the  common-school  fund 
authorized  by  the  legislature  by  which 
a  tax  is  imposed  that  the  school  may 
be  taught  the  entire  year,  or  the  high- 
er branches  of  education  brought 
within  reach  of  all  the  children,  is 
not  in  violation  of  the  Constitution, 
state  or  Federal.** 

In  State  ex  rel.  Thayer  v.  School 
Dist.  (1916)  99  Neb.  338,  156  N.  W. 
641,  the  court  sustained  a  statute  pro- 
viding that  ''in  every  high  school,  city 
school  or  metropolitan  school  in  this 
state  the  proper  authorities  of  such 
school  districts  shall  upon  the  writ- 
ten request,  when  made  at  least  three 
months  before  the  opening  of  the  fall 
term  of  such  school,  by  the  parents 
or  guardians  of  fifty  pupils  above  the 
fourth  grade,  then  attending  such 
school,  employ  competent  teachers  and 


provide  for  the  teaching  therein,  above 
the  fourth  grade,  as  an  elective  course 
of  study,  of  such  modern  European 
language  as  may  be  designated  in  such 
request :  Provided,  that  not  more  than 
five  hours  each  week  and  not  less  than 
one  period  each  day  shall  be  devoted 
to  the  teaching  of  any  such  modern 
European  language  in  any  elementary 
or  grade  school."  It  was  held  that  the 
matter  was  one  for  the  legislature. 

The  teaching  of  the  German  lan- 
guage as  a  branch  of  study  in  "any 
school  of  a  township,  town,  or  city," 
which  is  required  by  statute,  on  de- 
mand of  the  parents  or  guardians  of 
twenty-five  or  more  children,  cannot 
be  restricted  by  the  board  of  school 
commissioners  of  a  city  to  schools  of 
certain  grades,  but  may  be  compelled 
in  any  place  in  the  city  where  a  public 
school  is  taught  with  its  complement 
of  teachers  and  scholars."  School 
Comrs.  V.  State  (1891)  129  Ind.  14,  13 
L.R.A.  147,  28  N.  E.  61,  where  the  stat- 
ute further  provided  that  ''the  common 
schools  of  the  state  shall  be  taught  in 
the  English  language." 

In  Roach  v.  St.  Louis  Public  Schools 
(1883)  77  Mo.  484,  it  was  held  that 
where  the  legislature  has  committed 
the  control  over  the  school  fund  to  the 
city  without  conditions^  the  courts 
cannot  restrict  the  languages  taught. 

Jd.  D.  O. 


GEORGE  A.  LINCOLN,  Appt., 

V. 
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IttmUiana  Suprewie  Court --^  November  8,  1919, 

(146  La.  — ,  83  So.  364.) 

Negligence  —  ansafe  property  —  duty  to  employee  of  detective  agency. 

1.  The  ovmer  of  a  building  owes  the  employees  of  a  detective  agency 
employed  to  watch  the  building  the  duty  of  exercising  ordinary  care  to 
have  the  premises  reasonably  safe  for  the  performance  of  their  duties. 

iSee  Tiote  on  this  question  beginning  on  page  1701.] 


Master  and  servant  —  negligence  with 
respect  to  fire  door. 

2.  An  employer  is  negligent  in  per- 
mitting a  heavy  fire  door,  so  hung  as 
to  close  of  its  own  weight,  to  be  with- 
7  A.L.R.— 107. 


out  its  counterbalance  and  to  be  left 
off  the  track,  so  as  to  be  likely  to  fall 
upon  one  attempting  to  pass  through 
it. 

[See  18  R.  C.  L.  560,  593.] 
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*  injury  to  spine. 

thousand  dollars  will  be  al- 
damages  for  injury  to  a 
sixty-eight  years  old,  earn- 
$50  per  month,  by  the  fall 


upon  him  of  a  heavy  door  which  dis- 
locates  or  fractures  his  spine,  keeps 
him  in  the  hospital  for  three  months, 
and  prevents  his  earning  anything  up 
to  time  of  trial  six  months  later. 


Appeal  by  plaintiff  from  a  judgment  of  the  Civil  District  Court  for 
the  Parish  of  Orleans  (Theard,  J.)  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Walter  S.  Lewis,  for  appellant:      ridge  Lumber  Co.  48  La.  Ann.  950,  20 


Defendant  owed  plaintiff  the  duty  to 
keep  the  premises  safe. 

Cristadora  v.  Von  Behren,  119  La. 
1025,  17  L.R.A.(N.S.)  1161,  44  So.  852; 
Ciaccio  v.  Garbajal,  142  La.  126»  76 
So.  588. 

Ignorance  of  defect  is  no  excuse,  and 
does  not  relieve  the  owner  from  lia- 
bility. 

Tucker  v.  Illinois  C.  R.  Co.  42  La. 
Ann.  114,  7  So.  124. 

The  owner  is  rendered  liable  from 
the  policy  of  the  law  alone. 

Camp  v.  Church  of  St.  Louis,  7  La. 
Ann.  325;  Lochbaum  v.  Southwestern 
Box  &  Lumber  Mfg.  Co.  121  La.  176,  46 
So.  201. 

The  doctrine  of  res  ipsa  loquitur  ap- 
plies to  the  facts  of  this  ease. 

Caldwell  v.  Vicksburg,  S.  &  P.  R. 
Co.  41  La.  Ann.  624»  6  So.  217;  Law- 
son  V.  Shreveport  Waterworks  Co.  Ill 
La.  73,  35  So.  390;  White  v.  Maison 
Blanche  Co.  142  La.  266,  76  So.  708. 

As  to  the  quantum  of  damages, 
plaintiff  is  entitled  to  $7,500. 

Landix  v.  New  Orleans  R.  &  Light 
Co.  140  La.  530,  73  So.  667;  Guidry  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co. 
140  La.  1007,  L:R.A.1917D,  962,  74  So. 
534;  Francois  v.  Maison  Blanche  Real- 
ty Co.  134  La.  215,  63  So.  880,  Ann.  Cas. 
1916B,  451. 

Messrs.  Hall,  Monroe,  &  Lemann,  for 
appellee  : 

The  doctrine  of  res  ipsa  loquitur  has 
no  application  where  the  '^>hing  caus- 
ing the  injury  was,  at  the  moment  of 
the  accident,  being  used  by  the  plain- 
tiff himself. 

29  Cyc.  522;  Midland  Valley  R.  Co. 
v.  Fulgham,  L.R.A.1917B,  52,  note; 
Stewart  A  Co.  v.  Harman,  108  Md.  446, 
20  L.R.A.(N.S.)  228,  70  Atl.  333;  Drum 
v.  New  England  Cotton  Yarn  Co.  180 
Mass.  113,  61  N.  E.  812;  Dingley  v. 
Star  Knitting  Co.  184  N.  Y.  552,  32 
N.  E.  35 ;  McGinnis  v.  New  York  C.  & 
H.  R.  R.  Co.  144  App.  Div.  835,  129 
N.  Y.  Supp.  502;  Henry  v.  Braeken- 


So.  221;  O'Donnell  v.  American  Mfg. 
Co.  112  La.  720,  36  So.  661;  Patterson 
v.  New  Orleans  G.  N.  R.  Co.  127  La. 
441,  L.R.A.1917E,  210,  53  So.  406;  But- 
ler v.  Frazee,  211  U.  S.  459,  63  L.  ed. 
281,  29  Sup.  Ct  Rep.  136. 

Plaintiff  must  not  merely  make  his 
case  probable;  he  must  make  it  cer- 
tain. 

Giarru^o  v.  New  Orleans  R.  ft  Light 
Co.  131  La.  559,  59  So.  979;  Adams  v. 
Germaine  &  B.  Lumber  Co.  130  La. 
920,  58  So.  815. 

In  cases  involving  issues  of  fact,  the 
judgment  of  the  trial  court,  who  saw 
and  heard  the  witnesses,  will  not  be 
disturbed  except  for  manifest  error. 

Harrison  v.  Goldberg,  133  La.  389, 63 
So.  59 ;  Schwartzenberg  v.  Schwartzen- 
berg,  138  La.  294,  70  So.  230. 

The  injury  to  the  plaintiff  was  due 
to  the  action  of  an  employee  of  the 
Brooklyn  Cooperage  Company  in  clos- 
ing the  door  under  the  directions  of 
another  employee  of  the  company,  and 
this  defendant  is  not  responsible  for 
either. 

Gallagher  v.  Southwestern  Exposi- 
tion Asso.  28  La.  Ann.  943;  29  Cyc. 
477;  Manning  v.  Sherman,  110  Me.  332, 
46  L.R.A,(N.S.)  126,  86  Atl.  245,  Ann. 
Cas.  1914D,  89;  Wright  v.  Big  Rapids 
Door  &  Blind  Mfg.  Co.  124  Mich.  91, 
50  L.R.A.  495,  82  N.  W.  829;  Leavitt 
V.  Williams,  116  Me.  S47,  L.RJL1918A, 
610,  102  Atl.  39;  2  Thomp.  Neg.  p. 
1089 ;  Whart.  Neg.  §  134. 

The  judgment  of  $3,000  is  grossly 
excessive. 

White  V.  Maison  Blanche  Co.  1*42  La. 
265,  76  So.  708 ;  Denby  v.  Huie  Hodge 
Lumber  Co.  142  La.  403,  76  So.  817; 
Miller  v.  Tall  Timber  Co.  148  La.  269, 
78  So.  555;  Lanier  v.  Hammond  Lum- 
ber Co.  141  La.  829.  75  So.  738. 

Dawkins,  J.^  deliveied  the  opinion 
of  the  court: 

Plaintiff  appeals  from  a  judgment 
rejecting  his  denniands  for  damages 
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on  account  of  personal  injuries  al- 
leged to  have  been  received  through 
the  fault  and  negligence  of  defend- 
ant. The  defense  is  a  general  denial, 
coupled  with  pleas  of  contributory 
negligence  and  assumed  rislc 

Plaintiff  was  employed  by  the 
Boylan  Detective  Agency,  a  private 
concern,  which,  up  to  July  23,  1917, 
had  furnished  the  Brooklyn  Cooper- 
age Company  with  day  and  night 
watchmen  for  its  building  occupying 
the  entire  square  bounded  by  Erato, 
Thalia,  South  Peters,  and  South 
Front  streets  in  the  pity  of  New 
Orleans.  About  that  date,  the  prop- 
erty was  acquired  by  the  defendant 
herein,  who  continued  the  arrange- 
ment for  guarding  the  building  with 
the  Boylan  Detective  Agency. 

Under  his  employment,  plaintiff 
was  required  to  report  on  the  prem- 
ises for  duty  at  5 :30  P.  M.,  and  watch 
the  same  until  6  A.  M.,  at  whi^  hour 
he  was  relieved  by  the  day  watch- 
man employed  by  the  same  agency. 
His  duties  required  that  he  pass 
through  the  building  at  regular  in- 
tervals, and  that  he  register  his 
presence  by  sending  in  signals  to  a 
central  station. 

The  building  was  divided  into 
several  rooms  or  compartments, 
with  doors  or  openings  from  one  to 
the  other,  which  were  kept  closed 
when  not  in  use  by  large  metal  fire 
doors  weighing  several  hundred 
pounds  each ;  the  idea  being  that,  if 
fire  should  break  out  in  one  com* 
partment  of  the  building,  these 
doors  would  prevent  its  spreading 
to  others.  The  doors  were  support 
ed  by  wheels  or  rollers  attached  to 
the  tops,  which  rested  and  moved 
upon  a  stationary  rail  or  bar  faa- 
tened  to  the  wall  above  the  opening. 
The  rail  or  track  was  not  construct- 
ed exactly  on  the  horizontal  plane, 
but  dipped  or  inclined  downward  in 
the  direction  in  which  the  door 
moved  when  closing,  so  that  its 
weight  might  aid  in  closing;  and 
there  was  or  should  have  been  at- 
tached to  the  outer  edge  or  end  a 
weight  which  was  designed  for  the 
double  purpose  of  facilitating  the 
movement  of  the  door,  and  for  hold- 
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ing  it  open  when  the  opening  was 
being  used.  This  weight  was  sus- 
pended on  a  cord  or  rope  made  of 
a  substance  which  would  melt  at  a 
given  temperature.  If  fire  broke 
out,  the  cord  would  break  when  that 
temperature  was  reached  in  the 
building,  thus  releasing  the  door  and 
permitting  it  to  close  automatically 
and  preventing  the  spread  of  the 
fire.  There  were  some  eighteen  or 
twenty  of  these  large  doors  which 
plaintiff  was  required  to  open  and 
close  in  his  rounds  of  the  building 
during  the  night.  However,  the  one 
by  which  plaintiff  was  injured  was 
usually  kept  open. 

On  July  26, 1917,  plaintiff  report- 
ed for  duty  at  the  usual  hour,  re- 
ceived the  keys  from  the  day  watch- 
man, and  started  on  his  rounds. 
He  went  to  the  door  which  opened 
from  the  wareroom  into  the  boiler 
room,  and,  contrary  to  custom, 
found  it  closed.  Taking  hold  of  the 
edge  of  the  wall  or  facing  with  one 
hand,  he  endeavored  to  push  the 
door  up  and  open  with  the  other, 
when  its  upper  end,  in  some  way, 
became  disengaged  from  the  track 
or  rail,  and  began  to  fall  forward 
and  toward  plaintiff.  He  attempted 
to  brace  or  hold  it  up  and  off  of  him- 
self, but,  on  account  of  its  great 
weight— some  800  pounds — ^was  un- 
able to  do  so,  and  it  fell,  pinning 
plaintiff  to  the  floor  from  above  the 
waist  down.  There  he  remained, 
unable  to  extricate  himself,  for 
about  half  an  hour.  Eventually,  his 
cries  for  help  attracted  the  attention 
of  a  passer-by,  and  through  the  com- 
bined efforts  of  two  or  three  men 
the  door  was  removed  and  plaintiff 
was  taken  to  the  Charity  Hospital, 
where  he  remained  for  some  two 
weeks,  later  being  removed  to  a 
private  sanitarium,  and  from  which 
he  was  discharged  some  time  in 
October. 

Plaintiff's  injuries  in  the  region 
of  the  lower  part  of  his  back  were 
quite  serious,  the  fifth  lumbar  verte- 
bra having  been  dislocated  or  frac- 
tured, and  other  bruises  and  con- 
tusions were  received  from  which 
he  suffered  severely.    Up  to  the  date 
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of  the  trial  rn  the  court  below  in 
April,  1918,  he  had  been  able  to  do 
very  little  work,  and  had  earned 
practically  nothing.  Plaintiff  was 
sixty-eight  years  of  age  and  had  fol- 
lowed tJhe  same  or  similar  employ- 
ment for  a  long  number  of  years, 
and  his  salary  at  the  time  was  be- 
tween $46  and  $50  per  month. 

There  is  evidence  in  the  record 
tending  to  show  that  plaintiff  was 
somewhat  rough  and  careless  in 
handling  these  doors,  as  occasionally 
one  had  been  found  off  the  rail  or 
track  early  in  the  morning  when  no 
one  else  had  been  in  the  building  or 
had  any  occasion  for  opening  and 
shutting  them  during  the  previous 
night  but  plaintiff.  Possibly  on  two 
or  three  occasions,  doors  had  been 
found  down  and  had  been  replaced. 
This  method  of  hanging  and  operat- 
ing the  doors  seems  to  have  been  in 
use  in  this  particular  building  some 
twenty-five  years,  and,  while  it 
would  seem  to  the  uninitiated,  at 
first  glance,  that  a  door  of  such  great 
weight,  in  which  there  existed  the 
possibility  of  its  jumping  off  the 
track  and  falling  to  the  floor,  should 
have  been  protected  by  a  guard  rail 
or  bar  which  would  have  held  it  up 
under  such  circumstances,  that  point 
is  touched  very  meagerly  in  the  rec- 
ord. However,  the  evidence  shows 
conclusively  that  this  particular 
door  was  kept  open,  and  plaintiff 
had  had  no  occasion  to  handle  it 
before;  that  it  had  been  closed  by 
the  engineer  on  the  afternoon  of  the 
day  that  plaintiff  was  injured,  under 
orders  from  the  manager  or  super- 
intendent, and  was  so  found  by 
plaintiff  when  he  attempted  to  open 
it.  It  is  also  fairly  established  that 
the  weight  which  should  have  been 
attached  to  the  outer  edge  to  facili- 
tate its  opening  was  not  there,  and 
that,  instead,  the  door  was  probably 
tied  to  an  iron  pipe  while  open.  The 
record  further  shows  that  the  thing 
which  caused  this  and  the  other 
doors  to  jump  the  tracks  was  rapid 
dosing,  which  brought  their  inner 
edges  in  violent  contact  with  the 
bumpers  or  facings  of  the  doors, 
thereby  causing  them  to  bounce  off 


the  rail.  We  can  see  no  reason,  and 
none  has  been  shown,  why  the  oper- 
ation .of  pushing  the  door  open 
should  have  thrown  it  off  the  track. 
The  conclusion,  therefore,  seems  ir- 
resistible that  this  particular  door 
must  have  been  thrown  off  the  rail 
by  the  act  of  closing  it  during  the 
afternoon  of  the  day  plaintiff  was 
injured,  and  this  is  accentuated  by 
the  fact  that  there  was  no  weight 
attached  to  the  outer  edge,  and  it 
probably  closed  more  violently  than 
it  would  have  under  the  steadying 
effect  of  a  weight.  If  this  were  true, 
the  door  simply  stood  in  an  upright 
position,  in  contact  with  but  not  on 
the  rail,  and,  when  the  force  of 
plaintiff's  effort  to  push  it  open  was 
applied,  it  was  disengaged  and  fell 
upon  him. 

Plaintiff     denied     having     been 
warned  by  the  day  watchman,  under 
instructions  from  the  manager,  on 
the  occasions  when  other  doors  had 
been  found  off  the  rails,  against  such 
rough  handling;  but  we  think  the 
affirmative  of  this  contention  is  fair- 
ly established.    Still,  we  do  not  see 
how  this  can  affect  the  matter  in 
view   of  the   circumstances    under 
which  he  was  injured  by  the  par- 
ticular door  in  question.    We  think 
defendant  is  convicted  of  negligence, 
both  in  its  failure  to  have  the  door 
in  question  provided  with  a  proper 
weight  to  permit  dosing  normally, 
and  in  the  act  of  the  engineer,  who 
was    instructed    to 
close    the   door    by  HJiHifT**"* 
the     manager,     m  ii«aritireB<^e 
dosing  it  in  such  a  TJ'irJ^i^ 
manner  as  to  leave 
it  off  the  rail,  thus  forming  a  trap 
into  which  the  plaintiff  fdl  when  he 
attempted  to  push  it  open. 

Plaintiff  was  not  the  employee  of 
the  defendant,  in  the  strict  sense; 
he  having  been  employed,  as  above 
indicated,  by  the  Boylan  Detective 
Agency,  who  held  the  watching  of 
the  building  under  contract.  But  its 
duty  to  him,  in  providing  proper 
tools  and  appliances,  and  in  furnish- 
ing a  safe  place  to  perform  his 
duties,  was,  for  all  practical  pur- 
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poses,  the  same  as  if  he  had  been 

an  employee ;  not 
because  of  any  con- 
tractual relation, 
but  because  of  the 
duty  to  use  "ordi- 
nary care"  towards  those  who 
worked  on  its  premises  for  its  bene- 
fit and  with  its  knowledge  and  con- 
sent. See  cases  cited  in  note  to 
Cleveland,  C.  C.  &  St.  L.  R,  Co.  v. 
Berry,  46  L.R. A.  52 ;  1  Thomp.  Neg. 
p.  898,  §§  979,  980 ;  Stevens  v.  Unit- 
ed Gas  &  E.  Co.  73  N.  H.  159,  70 
L.R.A.  119,  60  Atl.  852;  and  author- 
ities cited. 

The  testimony  of  the  X-ray  ex- 
perts conflicts  as  to  the  extent  of 
plaintiff's  injuries,  but  that  of  the 
one  who  made  the  examination 
about  the  time  of  the  accident  seems 
to  be  corroborated  by  the  physical 
circumstances,  the  length  of  time 
which  plaintiff  was  required  to  re- 
main in  hospital,  and  his  inability 
to  perform  any  work  of  consequence 
even  up  to  the  time  of  the  trial. 


8S   So.   3$4') 

Considering  his  age  and  earning  ca- 
pacity, we  think  a 
judgment  of  $3,000  p-»-Ke»- 

•*        *l  _  tt        Injury   to   Bptne* 

would       reasonably 

compensate  for  his  injuries  under 

all  the  circumstances. 

It  is  true  that  defendant  had  only 
acquired  the  property  a  few  days 
prior  to  the  accident,  but  it  is  not 
disputed  that  its  legal  relation  to 
the  matter  is  the  same  as  would 
have  been  that  of  the  Brooklyn 
Cooperage  Company,  had  the  build- 
ing not  been  sold. 

For  the  reasons  assigned,  the 
judgment  appealed  from  is  annulled 
and  reversed,  and  it  is  now  ordered, 
adjudged,  and  decreed  that  the 
plaintiff  have  and  recover  of  the  de- 
fendant judgment  in  the  full  sum  of 
$3,000,  with  legal  interest  from 
judicial  demand,  and  that  the  de- 
fendant pay  costs  of  both  courts. 

Monroe,  Ch.  J.,  takes  no  pert. 

Petition  for  rehearing  denied  De- 
cember 1,  1919* 


ANNOTATION. 


Duty  of  owner  or  occupant  of  buQding  lo  watchman  or  caretaker  fomitlied  by 

detective  agency. 


Although  the  duty  of  the  owner  or 
occupant  of  a  building  to  persons  on 
the  premises  either  by  express  or  im- 
plied invitation  has  been  considered 
by  the  courts  in  numerous  instances, 
an  exhaustive  search  of  the  author- 
ities discloses  no  other  cases  consid- 
ering the  precise  question  involved  in 
the  reported  case  (LINCOLN  v.  Ap- 
palachian COBP.  ante,  1697).  It  is 
held  in  that  ease  that  although  a  per- 
son furnished  by  a  detective  agency 
to  guard  the  interior  of  a  building  it 


not  an  employee  of  the  owner  of  the 
building  in  a  strict  sense,  the  owner's 
duty  to  him,  in  providing  proper  tools 
and  appliances,  and  in  furnishing  a 
safe  place  in  which  to  perform  his 
duties,  is,  for  all  practical  purposes, 
the  same  as  if  he  was  an  employee, 
not  because  of  any  contractual  rela- 
tion, but  because  of  the  duty  to  use 
ordinary  care  towards  those  who  work 
on  the  premises  for  the  beneiit  and 
with  the  knowledge  and  consent  of 
the  owner.  W.  F.  F. 
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ABANDONMENT. 


Of  premises  by  tenant, 

TSNANT. 


see  Landlord  and 


#»» 


ABATBUENT. 

Of  action,  see  Abatement  and  RsvitAL. 


#»» 


ABATEMENT  AND  KEVIVAX.. 

Plea  in  abatement,  see  PLEADiNa 

Bj  deatk. 

Action  for  personal  injuries.     7-1343. 

Revival  of  action  for  personal  injuries 
after  plaintiff's  death  by  administra- 
tor of  his  estate.    7-1343. 


AB8TBACTS. 

Agreement  of  vendor  to  furnish  abstract 
showing  title,  see  Vendor  and  Pur- 
chaser. 

Right  of  purchaser  at  foreclosure  sale  of 
mortgage  of  title  abstract  books  to 
photographic  copies  which  have  been 
made  of  the  books.    7-152. 


ABUTTINO  OWNER. 

Rights  in  and  title  to  highway,  see  High- 
ways. 


AOOEPTANOE. 

Of  negotiable  paper,  see  Bills  and  Notes. 


Of  ordf r  for  goods,  see  Contbaots. 
Of  dedication,  see  Dedication. 
Of  deed,  see  Dbbds. 

Effect  of  €iocepUmee  of  atreet  5y  tnu' 
nicipality  on  HaMiUty  of  highway 
contractor  for  injury  to  tkkrd  person 
hy  defects,     7->19il. 


ACCIDENT. 

Evidence  of  other  accidents  in  action  for 
negligent  injury,  see  Evidence. 

As  cause  of  deaui  or  injury  of  insured,  see 
Insurance. 

Notice  of,  to  insurer,  see  Insurance. 

Proximate  cause  of ^  see  Proximate  Cause. 

What  constitutes  within  meaning  of  Work- 
men's Compensation  Act»  sea  Work- 
men's Compensation. 


ACCIDENT  IMBXfSU^KB. 

See  Insurance. 


ACCOUNTINO. 

Between  partners,  see  Partners. 

LiahWty  of  etnployee  who  continues 
Imsiness  or  profef^ion  after  death  or 
insanity  of  employer,  to  account  for 
profits  or  good  wUl,  7-~136fi  (case 
p.  130t). 


ACKNOWIiBDOMENT. 

Sufficiency  of  notary's  seal,  see  Notary. 

Necessity  of  notarial  seal  to  authenticate 
certificate  of  acknowledgment  of  no- 
tary.   7-1658. 


The  dash  In  eacli  cltatioB  stands  for  A.L.R. 
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Sufficiency  of  acknowled^rment  where  no-  ADMllflSTKATIOH, 

tary  states  that  it  is  under  his  hand 
but  fails  to  refer  to  his  seal.    7-1658.      Of  deoedent's  estate,  see  Ezecutms  AMi 

AOMINISTRATOBS. 


ACTION  ON  THE  CASE. 

See  Case. 


ACTION  OR  SUIT. 

Abatement  of»  see  Abatement  and  Re- 
vival. 

Comity  in  general,  see  Conflict  op  Laws. 

As  to  continuance  or  adjournment,  see 
Continuance  and  Adjournment. 

By  or  against  foreign  corporation,  see  Cor- 
porations. 

As  to  costs,  see  Costs  and  Fees. 

As  to  evidence,  see  Evidence. 

By  or  against  decedent's  estate,  see  Ex- 
ecutors AND  ADMINISTRATOIIS. 

By  or  against  husband  or  wife,  see  Hus- 
band AND  Wife. 

By  or  against  incompetent,  see  Incom- 
petent Persons. 

By  or  against  infant,  see  Infants. 

Action  on  insurance  policy,  see  Insurance. 

Parties  to  action,  see  Parties. 


Defm 

In  action  on  negotiable  instrument, 

Bills  and  Notes. 
Against  liability  ef  stockholder,  see  Cor- 

pseations. 

Nat«re;  kind. 

Recognition  of  inherent  distinction  be- 
tween actions  at  law  or  in  equity  even 
where  distinction  has  been  abolished. 
7-95. 

Joimder* 

Joinder  of  parties,  see  Parties. 

Joinder  of  tmume  of  action  againet  part§f 
eauMng  injury  with  cause  of  aeHon 
against  latter^ b  insurer  tvr  indemni- 
tor,    7^1003  (ease  p.  996). 


#•» 


AD1CI88ION8. 

By  demmrrer,  see  Pi£adino. 


Construction  of,  see  Statutes. 


ADOPTION. 

Of  child,  see  Parent  and  Childl 


ADVERSE  POSSESSION. 

Sufficiency  of  proof  of  UUe  hy  ad\ 

possession  where  vendor  eovenmnts  to 
fumifih  abstra4't  shotting  Mtl«. 
7-1174    (ease  p.  1162). 


ADVERTISirO. 

Injunction  to  prevent  newspaper  which 
has  contracted  to  furnish  advertising 
space  at  a  certain  rate  for  a  specified 
time  from  refusing  to  continue  per- 
formance except  at  increased  rate. 
7-1437. 

Continuing  performance  of  unauthorized 
advertising  contract  after  notice  of  its 
terms  comes  to  the  attention  of  the 
business  manager  of  corporation  as 
binding  the  corporation.    7-1437. 


<•» 


-4-«- 


ACT  OF  OOD. 

Theory  that  fall  teas  caused  hy  act  of 
God  as  affecting  liahility  for  injury 
to  person  in  street  hy  faU  of  part  of 
structure  of  completed  huilding, 
7^918. 


Liability  for  damages  arising  from  un- 
precedented flood  of  waters.     7-112. 


AFFIDAVITS. 

For  attachment,  see  Attachment. 
Verification  of  pleading,  see  Pleadinol 

ttight  to  supplem^ent  ahs^ract  hy  eacylgw* 
tory  affidavits  where  veftdor  has  eooe- 
nanted  to  furnish  abstract  shoteino 
mte.     7-1171   (case  p.  X169) . 


ADJOURNMENT. 

See  Continuance  an©  Adjournment. 


AOENCT. 

See  Principal  and  Agent. 


HeaTy  italle  type  is  used  for  anaotatlaas;  romaa  type  for 
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Bii^t  of  aj^cultaral  employee  to  recover 
under  Workmen's  Compensation  Act, 
gee  Workmen's  Compensation. 

Meaning  of  "agricultural,"    7-1286, 


♦  »» 


.     AUBMATION* 

Suspension  of  power  of,  see  Pbrpbtuitixs. 


AMBIGUITT. 

Parol  evidence  to  explain,  see  Evidence. 


ANNVUIElfT. 

Of  marriage,  see  Marriage. 


♦"^ 


ANTENUPTIAI.  ACKREEKENT. 

See  Husband  and  Wife. 


*•-•- 


ANTICIPATED    INJURT. 

Injunction  to  prevent,  see  Injunouon. 


AHTI-TRtTST  lAW* 

See  Monopoly  and  Combinations. 


AMEHBMENT. 

Of  indictment,  see  Indictment,  etc. 

Of  return  to  writ,  see  Writ  and  Process. 


AMUSEMENTS. 
As  to  moving  pictures,  see  Movino  PiO- 

TUBES. 


ANCIENT  INSTRUMENTS. 

Admissibility  in  evidence  as  standards  of 
comparison  of  handwriting,  see  Evi- 

DENGS. 


AORTA. 

Rupture  of  aorta  by  increased  blood  pres- 
sure due  to  overexertion  by  workman 
as  an  accident  within  meaning  of 
Workmen's  Compensation  Act.  7- 
1611. 


APARTMENT  HOU8B. 

Gas  range  and  door  bed  installed  in  each 
flat  of  apartment  building  erected  by 
holder  of  ground  lease  as  fixtures. 
7-1573. 


-♦-•-•" 


ANCIENT   I.ETTER8. 

Admissibility  in  evidence  as  standards  of 
comparison  of  handwriting,  see  EVI- 
DENCE. 


APPARATUS. 

Power    of    school    Oistrioi    to    provide, 
7-791. 


♦♦ 


ANIMAXS. 

Mght  of  ahutting  owner  as  to  cattle  toaig 
under  Highway,    7-^048 » 

Injunction  against  threatenod  establish- 
ment of  biam  and  yard  for  conducting 
horse  and  cattle  business  in  rosidence 
neighborhood.    7*738. 


ANlfUIVT. 

Annuitg  fo  the  traneferrer  aa  a  eonaider^ 
aUon  vOMh  wtU  eoDetnpt  transfer 
from  eueemeion  or  inheriUmee  tax, 
7-1005. 


APPEAI.  AND  ERROR, 

Appellate  Jnrisdietlom  generally. 

Appealability  of  order  setting  aside  an 
amendment  of  return  of  summons  in 
divorce  proceedings  and  vacating  the 
decree.     7-1143. 


T«a»sfev  of  OAwsei 

Right  to  take  appeal  or  cross  appeal  as 

statutory  merely.     7-846. 
Cross  appeal  against  coappellee.     7-346. 

Record. 

Striking  statement  of  facts  for  failure  to 
contain  all  the  evidence.     7-145. 

Objections  and  exceptions. 

Necessity     of     exception     to     evidence. 
7-1343. 


Tlie  dasli  In  eaeli  eltatlon  stands  for  AX.R. 
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Rules  of  dcelsiom* 

Rule  that  what  appears  in  the  record  at 
to  matters  of  fact  ia  to  be  viewed  in 
the  light  most  favorable  to  the  suc- 
cessf ai  party.    7-493. 

Wlio  stay  oomplaim. 

Estoppel  to  raise  question,  see  infra. 

Right  of  landlord  against  whom  judgment 
is  entered  for  injury  to  pedestrian  to 
complain  that  his  tenant  was  joined 
in  the  action.    7-195. 

As  to  sufficiency  of  evidence.    7-493. 

Wliat  reviewable  semeritUy. 

Disregarding  question  not  necessary  to  de- 
cision.   7-1343. 

Objeotioma     aa     to     wkiek     party     is 

estopped. 
By  consent.    7-268. 
Right  of  iBt^rty  who  in  arguing  a  motion 

of  directed  verdict  concedes  that  there 

were  no  disputed  questions  on  appeaL 

7-1606. 

Discretioaary  auitters. 

Grant  of  new  trial  on  some  issues  only. 
7-1110. 

Qvestioas  aot  raised  below. 

Questions  not  to  be  raised  in  appellate 
court  for  the  first  time  in  the  reply 
brief.    7-558. 

Causes  of  actioa  or  defenae;  new  theoriea. 
7-1213. 

Errors  waived  or  oared  below. 

Considering  waived  error  assigned  but  not 
argument,    7-558. 

Misjoinder  of  parties.    7-195. 

Error  in  overruling  demurrer  cured  by  in- 
struction.    7-1698. 

Giving  a  correct  instruction  as  curing  giv- 
ing of  inconsistent  incorrect  one. 
7-653. 

Review  of  foots. 

Power  of  appellate  court  to  pass  upon  the 
veracity  of  witnesses.    7-1510. 

Right  to  disturb  finding  of  trial  court  on 
ground  that  it  is  against  the  prepon- 
deranee  of  the  evidence.    7-1437. 

Right  of  New  York  court  of  appeals  to  re- 
view a  finding  of  fact  by  the  appellate 
division  of  the  supreme  court  which 
reverses  the  findings  of  the  special 
term.     7-629. 

Wbat  errors  warrant  reversal. 

Errors  waived  or  cured  below,  see  supra. 

Rulings  on  demurrer.    7-1598. 

—  as  to  OTideaee. 

Admission  of  photograph  of  deceased  per- 
son.    7-1343. 


Admission  of  evidence  on  question  of  com- 
petency to  contract,  of  adjudication  of 
insani^  four  yean  after  vnmknt^  ef 
the  contract    7-^62. 

Immaterial  or  irrelevant  matters.    7-558. 

Error  in  admission  of  evidence  where  no 
prejudice  could  have  resulted  there- 
from.   7-313. 

»as  to  iastmetioas. 

Refusal  to  reverse  for  harmless  error. 
7-1213,  1343. 

Considering  charge  to  the  juiy  as  a  whole 
in  determining  whether  rights  of  com- 
plaining party  were  prejudiced. 
7-658. 

Considering  instructions  together  in  de- 
termining whether  reversible  error 
has  been  committed.    7-840. 

Error  of  court  in  instruction  to  jury  in 
stating  the  issue  as  set  out  in  the 
complaint.    7-1189. 

Instruction  as  to  burden  of  proof  that 
death  from  taking  poison  resulted 
from  accident.     7-1213. 

•-as  to  |ary<  condvet  of  trIaL 

Communication  by  judge  to  jury  after  it 
has  retired  to  consider  its  verdict  with 
tiie  knowledge  of  counsel.    7-1510. 

JadgBiemt. 

Right  of  appellate  court,  in  absence  of  spe- 
cial finding,  to  hold  as  matter  of  law 
that  laches  in  asserting  a  claim 
against  a  defaulting  trustee  preju- 
diced the  sureties  on  his  bond.  7- 
1014. 

Reducing  damages;  remittitur.    7—1310. 

•-remanding;  neiF  trial. 

New  trial  because  of  excessive  or  inade- 
quate damages.    7-1310. 

Reversing  judgment  and  remanding  cause 
for  trial  upon  the  remaining  issues 
where  court  below  proceeded  to  trial 
of  only  one  of  several  issues  on  pleas 
in  bar  and  erroneously  found  for  the 
defendant  upon  such  issue.    7-730. 

Remanding  cause  with  leave  to  plaintiff  to 
ask  a  decree  for  the  amount  of  the 
trust  fund,  where  a  bill  seeking  en- 
forcement of  an  alleged  trust  in  land 
because  of  the  investment  therein  of 
a  trust  fund  fails  as  to  the  trust  in 
the  land  for  lack  of  proof  of  invest- 
ment of  the  funds  in  the  land.    7-252, 

•-  eosts. 

Awarding  cost  to  appellants  where  specific 
relief  asked  by  them  is  denied,  but 
case  is  remanded  with  leave  to  appd- 
lants  to  ask  a  decree  for  other  relief. 
7-252. 

Rehearing. 

Failure  to  file  order  granting  rehearing 

within  time  allowed  for  granting 

hearing.    7-^18. 
Correcting  date  upon  order  granting 

hearing  to  make  it  apeak  the  truth* 

7-313. 


Heavy  italie  type  is  need  for  autotatioas;  roi 
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AFPIiIAKCCA. 

Master's  duty  as  to,  see  Masteb  and  Serv- 
ant. 

Potcer    of    achool    district    to    provide. 


♦♦ 


AKBITRATIOH. 

As  to  refereBces  generally,  see  RBTERENCBi 


AB8IONMENT. 

Of  bill  of  lading,  see  Bills  or  Lading. 
Of  negotiable  instrument,  see  Bills  and 

Notes. 
Of  insurance  policy,  see  Insurance. 
Of  lease,  see  Landlord  and  Tenant. 
Of  patented  article,  see  Patents. 

Bttti^Umtion  hy  corporation  of  unoncthot- 
Ueed  oontract  to  osoign  personally 
entered  into  by  officer  by  aoenptance 
and  retention  of  benefits,     7— 140P. 


ANB  NAVT. 


As  to  bonus  to  soldiers,  see  Bouktiss. 
Pensions  for  soldiers,  see  Pensions. 

Validity f  oonstructioHf  and  effete  of  pro* 
visions  in  life  or  accident  policy  in 
relation  to  military  service,  7-^^d 
(ciise  p,  37 S)  . 

Reimbursement  to  drafted  men  for  coni- 
mut(Mtion  money  or  expense  for  pro^ 
curing  eubstitute,  7— i05^. 


^•» 


ARREST. 

Release    from,    on    bail,    see    Bail    and 

Recognizance. 
Of  passenger,  see  Carriers. 
Homicide  while  making,  see  Homicide. 
Resisting  officer  in  making,  see  OBSTRUCT 

iNG  Justice. 

« 

Civil  liability  for  JciUing  or  injuring  one 
who  is  attempting  to  make  arrest. 
7^318   (case  p.  307), 

When  arrest  is  effected.    7-307. 


ARTIFICIAL   LIMB. 

As  included  within  the  surgical  aid  to 
which  injured  employee  is  entitled  un- 
der Workmen's  Compensation  Act. 
7-642. 


ASSE8SBIEHT8. 

For  public  improvements,  see  PUBLIC  IM- 

FROVBMENTS. 

Of  tax,  see  Taxes. 


ASSETS. 

Of  partnership  for  payment  of  debts,  see 
Partnership. 


ASSIONBIBNT  FOR   ORCDITORS. 

As  to  receivers,  see  Receivers. 

Talcing  possession  of  goods  by  assignee 
for  creditors  of  vfndee  as  terwtinat" 
ing   rit^  of  stoppage   in  tranmitUk 


ASSOCIATIOHS. 

Personal  liability  of  mem^ber  of  volun- 
tary aesociation  not  organised  for 
personal  profit  on  contract  \vitK  third 
person,  7^222  (cases  pp.  210^ 
218). 


ASSUMPSIT. 

lAabUity  of  public  etn'poration  for  mon- 
ey  received  by  it  for  untoMfully  is* 
eued  instrument  of  indebtedness. 
7-^53  (case  p.  846) , 


ATRI#ETIC  GROUNIMI. 

Power    of    school    disttHct    to    provide, 
7^7  9a. 


ATUkS. 

Pou'er    of    school    district    to    provide. 
7-^794, 


ATTACHMENT. 

Sale  under,  see  Judicial  Sale. 

Seieure  of  goods  in  possession  of  e^trrier 
under  attachment  as  terminating 
right  of  stoppage  in  transitu, 
7^1408. 

Right  of  one  depositing  cash  bail  as 
against  claim  of  attaching  creditor  of 
accused.    7-883. 


Tl&e  dask  In  eaek  eitatioii  staadt  for  AJL.R. 
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Effect  of  judgrment  in  att&chment  where 
no  personal  service  was  had  on  non- 
resident defendant.    7-780. 


♦♦» 


AUTHaRITY. 

Of  attorney,  see  Attorneys. 
Of  agent  generally,   see   Principal  and 
Agent. 


ATTORNSTS. 

District  and   prosecuting   attorneys*  see 

DI8TBICT    AND     PBOSaCUTINO     ATTOR- 

nktb. 


IMsb 


•mt. 


Presitmption  of  innocence  in  diHharment 
proeeedinge.    7-#d  (oaee  p.  89) . 

Presumption  and  harden  of  proof  as  to 
correctness  of  report  of  referee.    7-89. 

Bight  of  court  to  set  aside,  confirm,  or 
modify  report  of  referee.    7*89. 

What  infractions  of  duty  or  law  will  justi- 
fy  disbarment.    7-89. 

Sufficiency  of  evidence.    7-89. 

Relatiom  to  eliemt. 

Ratification  hy  corporation  of  unauthor^ 
iined  contrmd  of  employwient  of  0$^ 
Mtmeif  entered  into  by  officer^  by  ae* 
eeptanee  and  retenUen  of  hemefite. 


Disaffirmance  by  infant  of  contract  em- 
ploying attornejrB  to  bring  an  action 
for  him;  effect.    7-104. 

Right  of  client  to  change  attorney.    7-938. 

Facts  to  be  considered  on  petition  for  man- 
damus for  substitutioii  of  attorney. 
7.4m. 

—  avtlioiity* 

Sutficieney  of  verificaHon  of  pleading  by 
attorney.    7—5  (ease  p,  1) . 

BevocabiUtif  of  power  to  c»oiiect  interest 
in  eatate.     7—947   (case  p,  988). 

Implied  authority  to  agree  to  a  continu- 
ance.   7-878. 

—  —a ipemsatiom. 


Tower  of  gtmrdian  md  Uten%  or  next 
friend  to  hind  inftmt  by  his  contract 
tcith  attorney  fiaeing  eompensation. 
7-109   (case  p.  104). 

IMbility  of  infant  for  attom0y*s  serv^ 
ices  in  personal  inftiry  action. 
7''1011  (ease  p.  1007). 

Right  of  executor  to  allowance  for  af- 
tomey's  fees  immrred  in  unmiccess* 
ful  attempt  to  uvhold  particular  pro* 
ifieions  of  trill*  7^^1499  (case  p. 
1496) . 

Effect  of  settlement  by  minor  of  suit  after 
reaching  majority  on  right  of  his  at- 
torneys to  fees  contracted  for. 
7-1007. 

Lien  of  attorney  for  expenses.    7-1007. 


AuraMOBiixs. 

Liability  of  driver  who,  after  being  law. 
fully  placed  under  arrest  by  sheriff, 
who  stepped  upon  the  running  board 
of  the  car,  attempts  to  escape  and  in 
the  effort  kills  the  sheriff  by  driving 
the  car  against  an  obstacle.    7-807. 

Attempt  of  one  driving  automobile  to  drive 
it  across  the  state  line  after  the  sher- 
iff has  steppNsd  on  running  board  and 
informed  driver  that  he  is  under  ar- 
rest   7-307. 

Act  of  sheriff  in  stepping  on  running  board 
of  automobile  with  warrant  for  arrest 
of  person  driving  it,  and  announcing 
that  he  is  under  arrest,  as  effecting 
an  arrest.     7-307. 


BAGGAGE. 

Of  passenger,  see  Cabriebs. 


BAH.   AKD   KECOGHIZAHOB. 

Right  to  apply  cash  bail  to  payment  of 
fine.     7^-389   (case  p.  888). 

Insanity  of  principal  as  relieving  hail 
for  his  nonappearance.  7-^-894 
(case  p.  892) . 

Cash  bail  as  the  property  of  the  accused. 
7-383. 

Right  of  one  depositing  cash  bail  as 
against  claim  of  attaching  creditor  of 
accused.     7-383. 

Right  of  one  depositing  cash  bail  with 
clerk  of  court  to  action  against  the 
latter  who,  in  obedience  to  order  of 
court,  applies  it  in  satisfaction  of  a 
fine  imposed  upon  the  accused.   7-383. 

Award  of  costs  against  clerk  of  court  sued 
for  return  of  cash  bail  applied  by  di- 
rection of  court  in  satisfaction  of  fine. 
7-383. 

Effect  of  fact  that  cash  bail  reaches  the 
court  through  the  hands  of  the  sher- 
iff when  it  should  have  been  deposits! 
directly  by  the  owner  on  right  to  ap- 
ply it  to  satisfaction  of  fine.     7-383. 

Right  of  persons  advancing  cash  bail  to 
surrender  accused  in  exoneration  of 
their  bail.    7-383. 

Demurrer  to  answer  in  scire  facias  to  re- 
cover penalty  of  bail  bond  as  admis- 
sion of  truth  of  allegations  that  ac- 
cused was  insane  and  in  the  custody 
of  the  law  in  another  state.    7-892. 
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BAIUffElVT. 


BIUJHG  CUBRK. 


Degree  of  care  required  of  bailee  for  hire.      Recovery  under  Workmen's  Compensation 
7-1229.  Act   for    injury    to   railroad    billing 

Limitation  of  liability  of  bailee.    7-1229.  clerk.    7-1149. 


BAinUttrPTCT. 

Taking  possession  of  goods  ty  trustee  in 
bankruptcy  of  vendee  as  terminating 
right      of      stoppage      in      transitu* 


BANKS. 

As  to  matters  affecting  corporations  gen- 
erally, see  Corporations. 

Oifieers  and  agents. 

Corporate  officers  or  agents  generally,  see 
Corporations. 


Acceptance  of  secret  compensaMon  hy 
hank  officer  or  employee  in  maHing 
a  loan  by  the  hank  as  charging  the 
hank  uriih  usury.  7-^139  (case  p. 
187) . 

Verifieation  of  pleadings  of  hank  hy 
cashier.     7^90, 

Oertllleate   of  deposit. 

Ratification  hy  corporation  of  fftunil^or- 
Uted  issue  or  receipt  of  certificate  of 
deposit  hiy  offteer  hy  acceptance  and 
retention  of  henefits.    7— 147P. 


Acceptance  of  secret  c&mpensation  by 
hank  officer  or  employee  in  maiking 
o  loan  hy  the  hank  as  charging  the 
hank  with  usury.  7^139  (case  p. 
137). 

DiMolntion;  reincorporation. 

Liability  of  state  bank  reincorporated  as  a 
national  bank  for  usury  collected  by 
the  old  bank.    ^187. 


hm^ 


IHity  of  highway  contractor  to  maintain* 
7^1203   (case9  PP'  1189,  1193). 


'■  '^ 


BA8TABBT. 

As  to  illegitimate  children  generally,  see 

iLLiXSlTIMATES. 


-♦-»♦ 


BIAS. 

Disqualification  of  grand  juror  because  of, 
see  Grand  Jury. 


See  STATUica 


*»♦» 


BIIXS  AKD  irOTES. 

In  genoraL 

As  to  certificates  of  deposit,  see  Banks. 
Validity  of  note  by  incompetent,  see  In- 
competent Persons. 
Surety  on,  see  Principal  and  Surbty. 

ttatificoMon  hy  corporation  of  unauthor* 
ieed  issue  of  commercial  paper  hy 
officer  hy  €tcceptance  and  retention 
of  henefits.     7-^1472. 

Suffiikency  of  signing  a  hUl  or  note  hy 
printing  or  stam,ping.     7— tf7j9. 

Possession  of  note  indorsed  in  blank  by 
the  payee  as  prima  facie  evidence  of 
ownership.    7-1658. 

Consideration. 

Cross  notes,  hitlSi  or  checks  as  consider^ 
ation  for  each  other.  7— 15<f9  (case 
p.  1503). 

Indorsement  as  importing  a  raluable  con- 
sideration.   7-670. 


Matiftcation  hy  cot*poration  of  nnauthor' 
Used  acceptance  of  tHnntnercial  paper 
hy  officer  hy  acceptance  and  reten~ 
tion  of  henefits,    7— i47;9. 

Indorsement  and  transfer. 

For  rights  of  Indorsee,  0ee  infra. 

Sufficiency  of  indorsing  a  hill  or  note  by 
printing  or  stamptng.  7^4f72  (case 
p.  670). 

Jtatification  hy  corporation  of  unauthor^ 
ieed  indorsement  of  commercial 
paper  hy  officer,  hy  acceptance  and 
retention  of  henefits*    7^1472. 

Effect  of  allegatieai  of  answer  denying  that 
bills  of  exchange  were  transferred 
and  indorsed  to  ^intiff  for  a  valu- 
able ccnsidei-ation  before  maturity,  to 
put  in  issue  an  allegation  by  the  plain- 
tiff of  indorsement  of  the  bills.    7-670. 

Indorsement  as  importing  a  valuable  con- 
sideration.   7-670. 

Presumption  that  undated  indorsement 
was  made  before  maturity.    7-670. 

Possession  of  note  indorsed  in  blank  by 
the  payee  as  prima  facie  evidence  of 
ownership.    7-1 658. 
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Presentaieiit;  Aaaiamd* 

Time  for  presentation  of  demand  note. 
7-1663. 

Rights  and  liabilities  of  transfereea 
generally. 

Effect  of  blank  indorsement  to  vest  title 
in  holder  of  note.    7-1658. 

Right  of  holder  of  neaptiable  paper  in- 
dorsed in  blank  to  nil  in  the  indorse- 
ment.    7-1658. 

Necessity  of  filling:  out  blank  in  indorse- 
ment before  going  to  jury  on  action 
on  note.    7-1658. 

Effect  of  transfer  of  note  indoTBtd  in  blank 
to  pass  title  which  will  support  trover 
against  person  purchasing  the  nola 
from  the  transferrer.    7-1658. 

Applicability  to  non-negotiable  paper  of 
rules  applicable  to  commercial  paper 
as  to  right  of  one  holding  a  Uank  in- 
dorsement to  sue.    7-1658. 

Effect  of  allegation  of  answer  denyimr  that 
billa  of  exchange  were  tranaierred 
and  indorsed  to  plaintiff  for  a  valu- 
able consideration  before  maturity,  to 
put  in  isaue  an  allegation  by  the 
plaintiff  of  indorsement  of  the  bills. 
7-670. 

Presumption  that  undated  indorsement 
was  made  before  maturity.     7-670. 

Note  taken  after  maturity.    7-1563. 

Proof  of  payment  of  value  for  note  in- 
dorsed in  blank  by  payee  as  ov^rcom* 
ing  sworn  plea  denying  plaintiff's 
ownership  in  an  action  on  the  note. 
7-1658. 


are  bona  fide  luildeva. 

Right  of  second  transferee  who  acquires 
instrument  after  maturity  to  recover 
on  note  transferred  bjr  tpa  holder  in 
extingruiahment  of  his  obligations. 
7-1563. 

Effect  of  unreasonable  delay  in  presenting 
note  for  payment.    7-1563. 

Aetioibs;  defenses* 

VerifieoUan  of  pleading  by  agent  or  aU 
tomey.    7—11. 

Proper  party  to  bring  action  on.    7-1658. 


*defi 

As  to  notes  transferred  or  assigned*  see 
supra. 

Defense  that  holder  of  legal  title  suing  on 
note  is  not  entitled  to  the  proceeds  of 
the  judgment.    7-16M. 


♦«- 


BILLS  OF  LADING. 

Rights  of  holder  of,  against  carrier,  see 
Carruess. 


Applicability  to  non-negotiable  paper  of 
rules  applicable  to  commercial  paper 
as  to  right  of  one  holding  a  blank  in- 
.    dorsement  to  sue.    7-1658. 

Effect  of  transfer  of  note  indorsed  in 
blank  to  pass  title  which  will  support 
trover  againat  person  purchasing  the 
note  from  the  transferrer.    7-1658. 

Effect  of  blank  indorsement  to  vest  title  io 
holder  of  note.    7-1658. 

Sight  of  holder  of  negotiable  paper  in- 
dorsed in  blank  to  fill  in  the  indorse- 
ment.   7-1658. 

Necessity  of  filling  out  blank  in  indorse* 
ment  before  going  to  jury  on  action  on 
note.    7-1658. 


BLASTING. 

Measure  of  damages  for  injuries  to  build- 
ing caused  by.    7-268. 

Liability  for  casting  d^ris  on  another's 
proper^  by  blasting.    7-268. 


BLOOD  POISONING. 

Death  or  injury  fratn  hiood  poUoning 
milting  from  insured*a  voluntary 
as  caused  hy  accident  or  accidental 


e  ■» 


BOARDING  HOU8S. 

AppUeahiUty    of    BuUc    Saleo    Act    to. 
7^tM7. 


BOARD  OF  EDUCATION. 


See  Schools. 


Delegation  of  power  to,  see  Constitution- 
al Law. 


BONA  FIBB^mUIERS. 

Of  bill  or  note,  see  Bills  and  Notes. 
Of  personalty,  see  Salb. 


BONDS. 


AMoignment  of  duplicate  hill  of  lading  ae      When  action  is  barred  by  Statute  of 
terminating  vendor*»  right  of  stop'  tations,  see  LIMITATION  OP  ACTIONS 

page  in  transitu.     7~'1422,  Parties  in  action  on,  see  Parties. 
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COMBINED  INDEX  TO  NOTES  AND  CASES. 


1711 


Liability  and  relation  of  sureties  on,  gen- 
erally, see  Principal  and  Surety. 
Bond  of  trustee,  see  Trusts. 

Comaierelal  1iond% 

RaUfleaHen  hy  corporation  of  Mnautho^ 
itied  iauue  or  receipt  of  bonds  by  offi^ 
oer  by  acceptance  anA  retention  of 
benefits.    7— i47P. 

Munieipal  or  oonaty  bonds* 


Liability  of  municipality  for  monoy  ro- 
ceived  by  it  for  unlmcfttUy  issued 
bonds.     7^4^53  (case  p.  846), 

Permitting  counties  to  issue  bonds  to  meet 
a  tax  levied  by  the  state  as  an  unlaw- 
f  ul  delegation  o<  legialativo  power. 
7-1617. 


BONTTS. 

To  soldier,  see  Bounties. 

Acceptance  of  Montis  by  bank  officer  or 
employee  in  nyMtcing  a  loan  by  the 
bank  as  charging  the  bank  with 
usury.    7— idP. 


BOHITS  STOCK. 

Liability  of  stockholder  on,  see  Goikpoba- 

TIONS. 


BOOKS. 

Beading  circle  books,  see  Rcadino  Circlb 
Books. 


BOBBOwnro  monby. 

Power  of  municipality  as  to,  see  Munici- 
pal Corporations. 

Power  of  corporation  to  borrow.    7--1488. 


<e-»iO> 


BOUKD  ABIES. 

Effect  oi  bounding  land  on  a  pond  where 
boundary  of  the  tract  is  indicated  by 
marked  line  following  high-watar 
mark.    7*856, 

Bounding  land  on  non-iiavigaUe  stream. 


Vested  rights  in,  see  Constitutional  Law. 


Constitutionality  of  statutes  providing 
for  bounty  for  soldiers,  7— i0J0 
(case  p.  1617). 


BOWUNG  ALLEY. 

Injunction  against  threatened  erection  of, 

in  resideBoe  district.    7-74^ 
As  a  nuisance.    7-'746. 


Of  contract,  see  Contracts. 


BRIDGES. 

LtabUiiy  for  damages  to  riparian  owner 
by  means  adopted  to  protect  bridge 
in  or  across  stream  at  time  of  flood. 
7^110  (case  p.  119) . 


Im  gemeniL 

UatifUsation  hy  eorparaUon  esf  frnmuihor- 
ised  ctmfracS  of  employmen$  of  brok- 
er entered  into  by  officer^  by  accept- 
mnos  and  retention  of  benefits, 
7-id5S. 

Exclusive  right  of  broker  to  sell.    7-81. 

Bight  of  broker  to  put  himself  into  a  posi- 
twn  antagonistic  to  principars  inter- 
est.   7-81. 

Bxecution  by  owner  of  property  of  war- 
ranty deed  to  broker  to  facilitate  the 
transfer  of  title  to  a  possible  pur- 
chaser as  a  change  of  title  within 
meaning  of  insuTMce  policy.    7-1606. 

CoaipeiiMttiom. 

Broker's  right  to  ooW'mission  where 
property  is  sold  lo  third  person  tvho 
is  acting  for  broker's  customer. 
7-^7  (case  p.  81). 

Review  on  appeal  of  finding  that  broker 
was  the  procuring  cause  of  sale. 
7-81. 

Right  of  broker  to  Qpminission  where  cus- 
tomer secures  a  third  person  to  make 
the  pivdiase  on  move  advantageous 
terms  than  he  can  secureT    7-81. 

Where  owner  himself  effects  a  sale  to  a 
customer  introduced  by  the  broker. 
7-81. 

Effect  on  broker's  right  to  commission  of 
fact  that  owner  sold  for  less  than  the 
price  to  which  the  broker  was  lim- 
ited.   7-81. 
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GAJioEu^noir. 

Of  insurance  policy,  see  Insubancb. 


Duty  of  one  whose  employment  by  his 
brother  to  assist  in  the  latter's  busi- 
ness is  terminated  by  the  latter's  in- 
sanity to  account  for  the  profits  in 
continuing  the  business.     7-1361. 


BUIIJ>IHI»       AWD       OOHSTRUCnON 

CONTRACTS. 

Hait/Ufation  fty  corpamtion  of  unau/Zior- 
ized  cofuttruction  contrtust  entered  <n« 
to  by  officer  hy  aeeeptance  and  re^ 
iention  of  heneflU,     7''1469. 


BUIIJ>INGS. 

Damages  for  injury  to,  or  destruction  of, 

see  Damages. 
Fixtures  in,  see  Futubh. 
Liens  on,  see  Mechanics'  Libns. 
Negligence  as  to  condition  of,  tee  Nsgli- 

GENCE. 

Fire  esoapes. 

What  required  by  statutory  provision 
that  notels  «haI1  be  equipped  with 
fire  escapes  and  the  way  of  egress  to 
them  kept  clear  at  all  times.    7-S9d. 

Liability  of  trustee  leasing  hotel  without 
complying  with  reculataons  as  to  fire 
escapes  and  extingnishers,  for  injury 
to  guest.    7-396. 

Contention  of  innkeeper  that  failure  to 
comply  with  ordinance  as  to  means 
of  escape  in  case  of  fire  was  not 
proximate  cause  of  death  of  guest  be^ 
cause  she  could  not  have  reached  a 
fire  -escape  or  used  an  extinguisher 
had  they  existed.    7-396. 

Presumption  of  negligpnce  of  guest  who 
dies  in  fire  in  hotel  not  equipped  with 
fire  escapes  and  extinguishers. 
7-396. 


^i^ 


BVIiK  SALES. 

See  FiuutPULENT  Cokvittancbs. 


-♦-•- 


BURDEN  OF  ntOOF. 

See  Evidence. 


•A 


#•» 


BUBIAI.  EKPBM 

See  Funeral  Exfensbs, 


BT.I«AWS. 

Of  insurance  company,  see  Insurance. 


#•» 


CAPTION, 

Poirer  of  court  to  amend 
dictmem.     7-i5i7. 


oopMoH  •/  in* 


CARLISLE  TABLES. 


See  MoRTAUTY  Tables. 


OARRKRS. 


In  general. 


Period  covered  hy  oovenmnt  or  cotidUion 
eubsequent  for  maintenance  of  ratt* 
road.     7^Si7   (case  p.  SIO), 

Fasseaser  earriers. 

Power  to  ismie  tcarrant  for  oear€H  of 
train,    r-^l^l   (caae  p.  li7). 


—  arrest  of 

Duty  of  carrier's  servants  to  resist  offi- 
cer in  making  arrest  of  passengv. 
7-117. 

Liability  of  carrier  for  act  of  its  special 
agent  in  assisting  prohibition  officers 
in  forcing  a  passenger  off  a  train. 
7-117. 

—  iajwry  to  passcaiser. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Eyidekcb. 

What  atnounta  to  gi*oHS  negligence  for 
tchirh  carrier  im  Wtfble  to  free  jmo- 
aenger.     7— «5^   (case  p.  ^40> . 

Right  of  one  injured  by  ofurrier's  negli- 
gence to  maintain  action  directly 
against  indemnity  Insurer  of  car- 
rier.   7-996. 

Joining  indenni^  tmMrer  of  carrier  in 
action  by  passenger  against  the  car- 
rier for  iiqury.    7-995. 

Joinder  of  action  against  carrier  and  ac- 
tion against  carrier's  indemnity  in- 
surer.   7^95. 

Inatniction  as  to  presumption  and  burden 
of  proof  in  case  of  injury  to  passen- 
ger.   7--1671. 

Instruction  that  carrier  is  bound  to  pro- 
vide for  safe  entry  and  exit  of  its 
patrons  to  and  fzoBi  ita  ears.    7-1671. 

General  rule  as  to  degree  of  care  owed  by 
carrier  to  paatengw.    7-1971. 

Limitation  of  liability  in  pass;  validity. 


Heavy  italic  typo  is  used  ti 
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—  ejection  of  pas— nger* 

Warrant  for  search  of  train  to  ascertain 
if  intoxicating  liqvors  are  being  car- 
ried thereon  contrary  to  law  as  evi- 
dence in  action  by  passenger  against 
carrier  for  unlawful  expulsion  from 
the  car.    7-1,17. 

Liability  of  carrier  for  act  of  its  special 
agent  in  assisting  prohibition  offi- 
cers in  forcing  a  passenger  off  a 
train.    7-117. 


OATTX.E. 


to  haggagm 


—  baggttgo  ef  p 


Carrier's  liabUitp  i9» 
eheeked   in   parcel 
ieaae  p.  1299}. 


Fsoigkt  earriers* 

Right  of  stoppage  in  transitu,  see  Salb. 

General  rule  as  to  carrier's  duty  to  re- 
ceive and  transport.    7-140. 

Duty  of  carrier  to  accept  articles  of  an 
extraordinary  character.     7-140. 

—  UmitatioB  of  liability. 

When  limitation  of  value  of  goods  in  bill 
of  lading  is  abrogated.     7-1366. 

Fixing  damages  for  loss  at  the  bona  fide 
invoice  price  of  the  goods  to  the  con- 
signee.   7-1366. 

—  duty  to  fnmiala  cars. 

IHity  of  carrier  to  furtwiah  t€in1c  cars, 
7''14a   (case  p.   140). 

General  rule  as  to  carrier's  duty.    7-140. 


CARS. 

Gontract  or  duty  of  carrier  to  furnish, 
see  CARRnnits. 


CA8£» 

Right  of  action  for  causing  death,  see 
Death. 

IdahiUty  for  dam  ayes  of  third  person  in* 
terfering  with  posoession  of  tenant. 
7^1103- 

IMHtity  of  one  hiring  another  who  tMo- 
lates  no  contract  in  leaving  third 
person* s  employment,  7— a05  (case 
p.  808). 


€A8H  BAZU 

See  Bail  and  Regognizancs. 


Authority  of,  see  Banks. 


See  Animals. 


CATTIX   WATS. 

Right  of  abutting  owner  as  to  cattle  \oay 
under  highway.    7'^648. 


♦^ 


CAUSE. 

Presumption  and  burden  of  proof  as  to, 

see  EviDBNCB. 
Sufficiency  of  proof  of,  see  Evidence. 
Of  injury  or  death  of  insured,  see  Insur- 

ANCB, 

Proximate  cause,  see  Proximatb  Cause. 
Question  for  jury  as  to,  see  Trial.  • 


OERTIFICATB     OT 

MENT. 

See  Aci:nowled«M9Nt. 


CERTIFICATE  OF  DEPOSIT. 


See  Banks. 


CBBTIFICATBS  OF  STOCK. 

See  CoRPOiUTiONS. 


CERTIORARI. 

Right  of  court  on  review  of  action  of 
Workmen's  Compensation  Commis- 
sion in  awarding  compensation  to 
order  execntioii  in  case^  of  affirmance. 
7-1611. 


CHANGE   OF    GRADE. 


See  Highways. 


CHAHGE  OF  TnXE. 

To  insured's  property,  see  Insurangi. 


CHARITIES. 

Right  of  action  for  libel  against  hospital 
for  placing  white  person  in  colored 
ward.     7-895. 


The  dask  ii 

7  A.L.R.— 108. 


eaek  eltatioB  stands  for  AX.R. 
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Power   of   aohool   dintricts    to   provide,      A^inst  receiver,  see  RBCEiVBiB. 


CHATT£I«  MORTGAQE. 

Right  of  porchaier  at  forecloenre  lale  of 
mortgaged  title  abstract  books  to 
photographic  ceipiee  which  have  been 
made  of  the  books.    7-152. 


CHATTELS. 

Mortgage  on,  see  Chattel  Mortgaob. 
Measure  of  damages  for  injury  to, 

Damaois. 
Sale  of »  aee  Saic 


Carrier's  liahilitff  in  respect  to  JKtggage 
in.     7-^1234:   (oam  p.  1229) . 

Limitation  of  liability  of  one  maintain- 
ing.   7-1229. 


CHECKS. 

Cross  notes,  hills,  or  checks  as  consider^ 
atUnt  far  emoh  other.  7—100P  (oass 
p.  1663). 


CSLOJCE^ 

Of  remedy,  see  Election  of  Remsdiss. 


In  general,  see  Religious  Societies 


CIKEMATOGRAPH. 


See  Moving  Pictures. 


#•» 


CIRCirMSTAHTIAI.  EVIDEHCE. 

Instructions  upon,  see  Tkial. 

Proving  by,  causal  connection  between  act 
of  negligence  and  injury.    7-396. 


^•» 


CIVIL  REMEDrBS. 

Civil  liability  for  death,  see  Death. 


OliASSIFICATIOK. 
In  taxation,  see  Taxes. 


Right  of  one  depositing  cash  baU  witii 
clerk  of  court  to  action  against  tiie 
latter  who,  in  obedience  to  order  of 
court,  applies  it  in  satisfaction  of  a 
fine  imposed  upon  Ae  accused. 
7-888. 


COAIAOLES. 

Bight  of  abutting  onmer  to 
holes  in  street.    7-^643. 


open  ooal- 


COAI.  MUTES. 


See  Mines. 


COIXATERAI.    INHERITAKOB    TAX. 

See  Taxes. 


COX.IATERAI.  SEcuRrrr. 

See  Pledge  and  Collateral  Sbcubrt. 


COIJjBOnOK. 


Of  tax,  see  Taxbs. 


♦  •» 


COIXISION. 


Presumption  of  «videiice  of  iajnry  te 
senger  caused  by.    7-1671. 


Illegal  combinations. 
Combinations. 


see   HONOPOLT   AMD 


See  Confuct  of  Laws. 


HeaTj  italic  type  is  nsed  for  aniiotatioBs;  roman  type  tov  o< 
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COMMEBOB, 

Tran»pofiatUm>  from  one  Uate  to  4nwiher 
of  electricity  or  gas  as  interstate 
commerae.    7«^i4M>4  (4)a9e  p,  1081)  • 

State  regulatiofn  of  rates  to  consumers  of 
gas  Of*  »<«»li'<o«y '  tramuyuriM  across 
state  lines  for  Ught  or  power  pw^ 
7^1094  (earn  p.  iOSX) . 


whtn  coD»nerce  ceaaes  to  be 

interstate    and    beiwines    intrattate. 

7-1081. 
Transportation    of   electrioilir   fron   000 

state  to  another  as  interstate  com- 

meroe.    7'*1081. 
How    lar    Federal    power    is    exdasive. 

7-1081. 
Po\7er  of  state  in  abeenee  of  Fedefcal  zec^ 

ulation.     7-1081. 
Palioe  pow>er  of  staAe.    7-1081. 


OOlfMZECXAL  TBAVBLER. 

Mffsot  of  delay  of  principal  in  disapprove 
ing  or  rejecting  orders  for  goods  tak^ 
en  hy  agent  8ubj€^t  to  approval, 
7-^1086  (case  p.  1083). 


OOMMISSION8. 

Of  broker,  see  Brokers. 

Of  executor  or  administrator,  see  6X10- 

ITTORS  AND  ADMINISTRATORS. 


COMMITTBE. 

Liability  of  members  of  Toltnitary  com- 
mittee, see  Associations. 


OOmfiOir  OABMXBEU 

See  CA$gass»* 


comcoji  jjLW. 

Construction  of  statutes  in  derogation  of. 
7-1581. 


OOSIMOlf  SOTTRCC  OF  TITtJB. 

Of  parties  to   action   of  ejectment,   see 
Ejectment. 


COmflTTATION  MONET. 

Heinibursement  to  drafted  men  for  com* 
n^ataUen  money  or  expense  for  pro^ 
ctiring  substitute,     7^1 6S2. 


COMPARISON. 

Admissibility  of  writing  for  purpoae  of. 

see  Evidence. 


OOMPENSATIOK. 

Of  attorney,  see  Attorneys. 
Of  broker,  see  ^iokebs. 
Of  executor  or  administrator,  see  Exec- 
utors and  ADMIKfflRATORS. 

Of  guardian,  see  Guardian  and  Ward. 
Of  officers,  see  Officers. 
Of  receiver,  see  Rbceivebs. 
Of  trustee,  see  Trusts. 


OOBIPETENGT. 

In  general^  see  Incompetent  PssaoNa. 
Of  witness,  see  Witnesses. 


COMPfiXmOH. 

Validity  of  contracts  to  restrain, 
tracts. 


Con* 


COMPROMISE    ANB    SETIXEMEirT. 

Ratification  hy  corporation  of  unauthor^ 
ieed  agreem^ent  of  compromise  or 
settlement  entered  into  hy  offeer  by 
acceptance  and  retention  of  benefits. 
7^1484. 


^•» 


COMPtriiSORT  MHiITABT  SERVICE. 

See  Army  and  Natx. 

GOMPVTATZOJr. 

Of  inheritance  tax,  see  Taxes. 


COir€£AI«MElfT. 

Effect  eif ,  on  running  of  limitations. 
Limitation  of  Actions. 


coHci.usio]r. 

Averment  of,  see  Pleading. 


OONCURRBirr   RBMEDISa. 

See  Election  of  Remedies. 


Tlie  daftk  bi  ojieh  oltatiovi  etamds  tor  A.X<.R. 
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CONDEMKATTON  FROCEEDIIIOS.  COlfSTITIITIOK. 


See  Eminint  Domain. 


Of  benefit  flM>cieties,  see  iNSinumB. 


OOKBITIOirS. 

See  Covenants  and  Conditions 


OOHFESSIOir. 

Admissibility  in  eyidence,  see 
Judgment  by,  see  Judgmbnt. 


ESmxnfCE. 


CONFUCT   OF   LAWB. 

Application  of  the  rule  of  the  Dutch  law 
under  which  a  prant  was  made  on 
Manhattan  liland  by  representatives 
of  the  Dutch  government,  that  all 
lands  used  for  streets  shall  revest  in 
the  government,  where  streets  were 
opened  after  the  island  had  passed  to 
the  English.    7-629. 

Sight  to  maintain  action  within  state  to 
recover  damages  for  death  occurring 
in  another  state.    7-307. 


GOHGRES8. 

Poirtfi*  of  0&ngres8  to  grant  ^ountlee  or 
petiMonB  to  ooMiertt.     7— lllffi. 


OOHBORIFTIOH* 


See  Abut  and  Naty. 


OOlfSBlfT* 

Estoppel  by  consent  to  raise  qnestioa  on 
appeal,  see  Appeal  and  £kros. 


COH8IBBRATIOK. 

For  note,  see  Bills  and  Notes. 

For  oontraets  generally,  see  Contracts. 

As  affecting  liabiUty  to  a  micoBitaion  or 
inhsritance  Uup.  7— 104tf  fease  p, 
1041) . 


CONSTABLE. 

As  a  permon  in  authority  ^rithin  rule  ede- 
cludkiff  oonfeaHons  unaOs  under 
promise  of  immunity  hy  peronn  in 
authority.     7—4:97. 


cmnrmmoKAii  IiAw. 

Relation  of  state  to  Federal  government, 

see  State. 
As  to  time  of  passage  and  takliig  effect  of 

statute,  see  Statutm. 

▼••ted  Hgkts. 

Repeal  of  bounty  or  pension  Unss  as  «f- 
feettng  vested  righto.    7-1  dg7. 


Pelegatl^^i  of  9« 


Delegation  of  poxrer  to  rowtiMee,-  totms^ 
ef«.,  to  provide  for  "bounties  or 
Hions  to  soldiers,     7— JM^tf. 


Investing  board  with  merdy  ministerial 

duties.    7-1617. 
Permitting  county  boards  to  issue  bonds 

to  meet  a  tax  levied  by  the  state. 

7-1617. 

8eparatl«]i  of  powers. 

Judicial  power  to  decide  as  to  legislative 
acts,  see  Courts. 

Conferring  upon  a  board  control  of  pay- 
ment of  soldiers'  bonuses  as  violation 
of  constitutional  provision  making 
the  secretary  of  state  state  auditor. 
7-1617. 

Troodomk  of  spoeelu 

What  utterances  in  tine  of  war  are  pro- 
tected by  constitutional  guaranty  of 
freedom  of  vpeoeku    7-1510. 

laipalriibg  eoatraet  obllgatloaa. 

Necessity    that    private    contract    rights 

yield  to  public  welfare.    7-1081. 
Regulating  zntss.    7-1081. 


aad    dmo 


Alghtfl  as  to 

ters;     eqnal     proteetio] 
process  o'f  la^  i^oliee  j^ower. 

Police  power  of  state  as  affecting  com- 
merce, see  Commerce. 

Constitutional  provision  that  private 
property  shall  not  be  taken  or  dam- 
aged for  public  use,  see  Eminent  Do- 
main. 

Right  to  trial  by  Jury,  see  Jury. 

As  to  search  and  seizure,  see  Sbabch  and 
Seizitke. 

Special  and  local  legislation,  see  Stat- 
utes. 

As  to  privilege  of  witness,  see  Witnesses. 

What  embraced  witfUn  police  pow«. 
7-1081. 

—  ball  and  reoogaisamoe. 

Might  to  appiff  eatih  tea  to  payment  of 
fine,     7— 3«d   (case  p.  888), 


Hem'wj  italic  typo  Is  used  for  aaaotatloas)  romaa  typo  for 
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—  electricity. 

Due    process    in    regulation    of    rates. 
7-1081. 


Statute  impocdng  stamp  tax  on  issue  of 
certificates  of  stock.     7-608. 

—  pensioiis* 

ConstUutiondlUy  of  statute  providing  for 
pensions  for  soldiers,    7— 1<^?6. 


of  ofl^emrs  in  seleotion  or 
summoning  of  furors  or  grsnd  f%ir' 
ors  as  contmnpt  of  o^url.  7-^45 
(case  p,  389) . 

Criminal  contempt.     7-839. 

Publishing  that  sheriff  drew  a  prejudiced 
grand  jury  to  make  a  partisan  inves- 
tigation of  a  governmental  depart- 
ment.   7-839. 

Refusal  of  witness  to  testify.     7-^39. 

Purpose  of  reciting  the  facts  in  the  judg- 
ment itself  in  a  proceeding  to  punish 
a  criminal  contempt.    7-839. 


OOJTTEST. 


Due    process   of    law    in    regulation    of*      Of  will,  see  Wills. 

7-ioai. 


—  tasRM. 

As  to  internal  revenue,  see  supra. 
As  to  equality  and  uniformity  of  taxation 
generally,  see  Taxes. 

Tax  to  provide  bonus  for  soldiers.    7-1617. 


-♦-*> 


CONSTRUCTION. 

Of  contracts  generally,  see  CONTRACTS. 

Of  insurance  policy,  see  Insurance. 

Of  alleged  libelous  language,  see   Libel 

AND  Slander. 
Of  statutes,  see  Statutes. 


OONSntUCTIVS  DEDICATION. 

See  Dedication. 


CONTINUANCE   OR   ADJOURNMENT. 

Presumption  and*  burden  of  proof  as  to, 
see  EviiiENCB. 

Conse^Uing  to  oontinuanoe  or  extension 
of  time  in  action  as  releasing  surety, 
7—376  (case  p.  373) . 

Implied  authority  of  attorney  to  agree  to 
a  continuance.    7-373. 


^♦» 


.CONTINUING  NUISANCE. 

Ornament  attached  to  front  of  building 
adjoining  sidewalk  which  is  con- 
structed of  materials  which  will  dis- 
integrate under  the  influence  of  the 
weather,  and  which  is  not  properly 
fastened  to  the  building,  as  a  contin- 
uing nuisance.    7-195. 


CONSTBUCTIVE   DELIinSBY. 

To  vendee  as  terminating  right  of  stop- 
ptige  in  transitu*  7-^1380  (cases  pp. 
1366,   1870). 


CONTRACTORS. 

Liability  for  injury  by  defects  in  high^ 

way.  see  Highways. 
For  public  improvements,  see  Public  Im- 

PBOVIMBNTS. 


CONSTRUCTIVE  TRUST. 


See  Trvbts. 


OONTEBIPIJITION  OF  DBATH. 

Tax    on    transfer    in    contemplation    of 
death,  see  Taxes. 


CONTRACTS. 

la  geaeyiiL 

Joinder  of  cause  of  action  in  tort  with 
cause  of  action  on  contracts,  see  Ac- 
tion OB  Suit. 

Impairment  of  obligation  of,  see  Consti- 
tutional Law. 

Of  corporation,  see  C<xtP0RATi0N8. 

As  to  covenants,  see  Covenants  and  Con- 

DITION& 


The  dask  in  each  eftattoa  stmads  for  AShSU 
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For  separate  support  and  maintenance, 
see  Divorce  and  Separation. 

Power  of  married  woman  to  contract,  aee 
Husband  and  Wifv. 

Contracts  between  husband  and  wife,  see 
Husband  and  Wife. 

Antenuptial  contract,  see  Husband  and 
Wife. 

By  incompetent  persons,  see  Inooufb- 
tent  Persons. 

By  infant,  see  Infants. 

Power  of  gruardian  ad  litem  as  to,  see  In- 
fants. 

Injunction  to  protect  rights  in,  see  In- 
junction. 

When  limitation  begins  to  ran  on  action 
on,  see  Limitation  of  Actions. 

As  to  mortgages,  see  Mortgage. 

As  to  municipal  contracts  generally,  see 
Municipal  Corporations. 

Proper  party  to  bring  action  on,  see  Par- 
ties. 

Parties  defendant  to  action  on,  see  Par- 
ties. 

Contract  for  public  improvements,  see 
Public  Improveiisnts. 

Of  sale,  see  Sale. 

Of  school  districts,  see  Schools. 

Specific  performance  of,  see  Specific  Per- 
formance. 

As  to  mental  capacity  to  make  will,  see 
Wills. 

Personal  liability  of  member  of  volun- 
tary atmociation  not  organised  for 
personal  profit  on  contract  with  third 
person,  7^^222'  (cases  pp.  21&f 
2  IS). 

Imputing  to  corporation  knowledge  of 
contents  of  contract  executed  by  its 
president.    7-1440. 

laiplied  agreemeiats. 

Acceptance  of  corporate  stock  as  raising 
an  implied  agreement  to  pay  for  iC 
7-955. 

To  pay  for  services  of  relative.     7-1041. 

Oonsideratioa. 

CoRsideration  for  notes,  see  Bills  and 
Notes. 

Consideration  as  affecting  liability  of  a 
trtmsfer  to  a  succeseion  or  inharU 
tance  tax,     7—1040  (case  p,  i041) . 

SMfficienoy  of  consideration  paid  by  a 
purchaser  from  original  vendee  to 
terminate  original  vendor*s  right  of 
stoppage  in  transitu,    7— l^J^O. 

Effect  of  absence  of  consideration  fdr 
agreement  to  release  a  debtor  on 
operation  of  agreement  to  discbarge 
surety.     7-1014. 

Delivery  of  deed  of  i>roperty  to  corpora- 
tion as  consideration  for  corporation's 
confirmation  of  contract  made  by  its 
promoters  to  save  tbe  grantor  harm- 
less from  certain  obligations.    7-1440. 


Services  rendered  by  son  to  fisther  with- 
out contract  to  pay  therefor  as  con- 
sideration.   7-1041. 

Moral  obligation.     7-1041. 

Offeve  and  tkeir  aeeeptanee  ov  rejee- 

Effect  of  delay  of  principal  in  disapprove 
ing  or  rejecting  orders  for  goods  tak- 
en by  agent  subjaat  to  opprovdL 
7^1086  (case  p.  lesS). 

Inferring  assent  to  contract  from  circum- 
stances.   7-1688. 

Oe]istnicti«>B« 

Parol  evidence  as  to  meaning  of  parties 

to  contract,  see  Evidence. 
Construction  of  contracts  of  surety,  see 

Principal  and  Subbty. 

Construction  of  contract  for  sale  of  eom^ 
modity  to  the  exUsnt  of  the  buyer's 
reiiuirements,  7'-^9S  (cases  pp, 
493,  ^9S) . 


Contract  to  dig  well;  implied  undertaking 

that  water  shall  be  found  suitable  for 

use  intended.     7-788. 
Construing    so    as    to    uphold    contract 

7-832. 
Giving     effect     to     repugnant     clauses. 

7-988. 

»  emtijrety. 

Treating  as  one  contract  of  sale  and  a 
warranty  of  the  chattel  sold  executed 
at  the  same  time.     7-1598. 

▼aUdlty. 

Validity  of   married  woman's   contracts, 

see  Husband  and  Wife. 
Contracts  by  incompetent  person,  see  IN- 

COIiFliTBNT  PERSONS. 

Contracts  by  infants,  see  Infants. 

As  to  validity  of  insurance  contract,  see 

Insurance. 
Specific  performance  of  illegal  contractp 

see  Specific  Performance. 

Katifleation  by  corporation  of  unauthor^ 
ised  contract  in  contravention  of 
statute  entered  into  by  officers  by  ac- 
ceptance and  retention  of  heneftta. 
7-14P4. 

Effect  of  subsequent  adoption  of  statute 
to  render  contract  unlawful.     7-^832. 

«•  public  policy. 

As  to  contracts  in  restraint  of  trade,  see 
infra. 

Limitation  of  liability  by  carrier,  see  Car- 
riers. 


Mattftcati^n  by  eorporattan  of 

ised  contract  against  pubUc  policy 
entered  into  by  offieer  by  aceepttnmcm 
and  retention  of  benefits,     7->/#9^. 


Heavy  italio  type  la  used  far  amairtatioiis;  wo 
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Provision  in  insurance  policy  against  li- 
ability for  death  while  in  military 
service.    7-378. 

—  ooatracts  im  restraint  of  trade. 

Validity  of  cotUraot  by  which  manufao* 
tufer,  producer,  or  wholesaler  atm 
tempts  to  control  remUe  price* 
7^449  (case  p.  443)  . 

—  ratilleatloib. 

By  corpoEationSy  see  Cobvobation& 

Ratifieation  b^  father  of  work  contracted 
for  by  child.    7-1067. 

—  remedies  on  nnlaw^nl  eontraets* 

The  fact  that  the  patties  to  a  conveyance 
in  fraud  of  creditors  are  not  in  pari 
delicto  as  affevHng  the  tigM  of  the 
party  guilty  of  fraud  to  relief. 
7-j#o  (cmsep.  146). 

Performance. 

When  contract  to  dig  weU  is  completed  so 
as  to  entitle  contractor  to  nis  pay. 
7-788. 

Breach. 

Injunction  against  breach,  see  Injunc- 
tion. 

Who  may  eomplain  of  breach.    7-1 198, 

Change;  extingnishment. 

Discharge  of  surety  by  change  of  con- 
tract, see  Principal  and  surety. 

Termination  of  contract  of  employment, 
see  Mabter  and  Servant. 

—  rescission. 

By  infant,  see  Infants. 
Cancelation  of  insuranee  policy,  see  In- 
surance. 
Of  sale,  see  Salb. 


CORNICE. 

Injury  to  pedestrian  in  street  by  fall  of. 
7-198. 


^♦» 


COPARTIE8. 

Verification  of  pleading  "by  ene  eoparty 
far  all.    7^30. 


COPT  BOOK8. 

Petrel*    of    sctiool    district    to    provide. 
7-799, 


^•» 


CORN  SHREDDER. 

Question  whether  one  working  on,  is  en- 
gaged in  farm  labor  within  meaning 
of  Workmen's  Compensation  Act. 
7-1286. 


COPYRIGHT. 


CORPORATIONS. 

Bonds  of,  see  Bonds. 

Powers  generally. 

Power  to  borrow  money.  7-14331 
Effect  on  liability  to  repay  money  loaned 
corporation  of  fact  that  it  did  not 
pass  through  the  hands  of  its  treas- 
urer and  the  transaction  was  not  re- 
ferred to  on  the  corporate  minutes. 
7-1433. 

Contracts. 

Ratification  l»y  corporation  of  unauthot*^ 
ized  contract  entered  into  hy  officer, 
hy  acceptance  iind  retention  of  ben" 
efitH.  7—1446  (cases  pp.  1433, 
1437,  1440). 

Ultra  vires  contract  by  corporation  that 
stock  shall  not  be  paid  for  in  full. 
7-956. 

Officers  and  agents. 

Ratification  of  contracts  of,  see  supra. 
Bank  officers  or  agents,  see  Banks. 
Insurance  agents,  see  Insurance. 
Imputing  officers  or  agent's  knowledge  to 
corporation,  see  Notice. 

Verification  of  pleading  hy  officer  or 
agent  of  corporation.    7— i7. 

Promoters. 

Charging  corporation  with  notice  of  terma 
of  contract  by  which  promoters  se- 
cured for  it  title  to  lands.    7-1440. 

Delivery  of  deed  of  property  to  corpora- 
tion as  consideration  for  corpora- 
tion's confirmation  of  contract  made 
by  its  promoters  to  save  the  gprantor 
harmless  from  certain  obligations. 
7-1440. 

Estoppel  of  corporation  which  accepts 
title  to  land  secured  for  it  by  its  pro- 
moters under  a  contract  signed  by  its 
president  to  question  authority  of 
such  persons  to  agree  to  conditions  of 
contract.     7-1440. 


Right  of   owner  to   fix  price   at  wihich      Stock  and  stoekholders. 

copyrighted  products  may  he  reaold.      Stamp  tax  on  issue  of  shares  of  stock, 
7—481.  Internal  Revenue. 


The  dash  in  eaoh  eitatlon  stands  for  A.L.R, 


1720 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


Verification  of  pleadingn  of  corporation 
5y  stockholder,     7^26. 

Nature  of  certificate  of  stock.    7-608. 

»  ntbaoriptlons. 

Liability  of  stockholder  for  unpaid  stocky 
see  infra. 

Validity  of  agreement  by  corporation  that 

stock  shall  not  be  paid  for  in  full. 

7-956. 
Acceptance  of  corporate  stock  as  raising 

an  implied  agreement  to  pay  for  it. 

7-955. 

»  stooUftolder'a  liabiUty. 

Creditor's  hnowledge  that  stock  is  un- 
paid  as  affecting  stockholder's  Ma- 
hility.     7-972  (oases  pp.  OSO,  9S6) . 

Bight  of  creditor  of  insolvent  corporaiion 
to  sue  stockholder  at  law  upon  tci»- 
paid  subscript  ion*  7— iOO  (case  p. 
9S). 

Estoppel  to  contest  liability.    7-955. 

Estoppel  of  creditor  to  enforce  stockhold- 
er's liability.     7-955. 

Right  to  collect  from  resident  stockholder 
entire  amount  of  debts  of  corporation 
and  cost  of  collection.    7-955. 

Unpaid  stock  as  a  trust  fund  for  cred- 
itors.   7-955. 

On  stock  issued  for  less  than  par  value. 
7-960,  955. 

Right  of  persons  accepting  bonus  stock 
to  insist  that  assessments  unpaid  on 
other  stock  subscriptions  must  be  ex- 
hausted before  assessments  are  made 
on  their  stock.    7-955. 

Application  to  unenforceable  claim,  of 
balances  due  on  unpaid  stock  sub- 
scriptions collected  by  one  holding 
against  corporation  two  claims  for 
one  of  which  stockholders  are  not  li- 
able.   7-950. 

Liability  of  holders  of  preferred  stock  is- 
sued in  excess  of  le^al  proportion  of 
stock  paid  in.    7-955. 

Defense  that  act  of  corporation  in  issuing 
stock  without  consideration  was  ultra 
vires.    7-955. 

Defense  that  Constitution  forbids  issu- 
ance of  stock  except  for  money  paid, 
labor  done,  or  property  transferred. 
7-956. 

Defense  that  credit  was  g^iven  with  full 
knowledge  that  stock  was  not  paid 
for.     7-955. 

Defense  that  claim  of  one  creditor  has  not 
been  established  and  may  be  defeat- 
ed.    7-955. 

Necessity  that  legal  liability  be  definitely 
determined  before  proceedings  to  en- 
force stockholder's  liability.     7-955. 

Exclusiveness  of  statutoiy  remedy  to  en- 
force liability.    7-956. 

Conditions  precedent  to  enforcement  of 
liability.    7-965. 

Enforcement  of  liability  by  creditor. 
7-950,  955. 


Enforcement  of  liability  by  receiver. 
7-966. 

Sufficiency  of  pleading  in  action  to  en- 
force stockholder's  liability  to  sup- 
port judgment  in  favor  of  creditors 
of  the  corporation  for  appointment  of 
receiver.    7-96. 

iBaolveaoy. 

Appointment  of  receiver  for  insolvent  cor- 
poration, see  Receivers. 

Biglit  of  creditor  of  insolvent  corpora- 
tion to  sue  stockholder  at  laiw  upon 
unpaid  aeuhsmiiption,  7—iOO  (case 
p.  9S). 

Interest  on  claims  against  inaolvent  cor- 
poration.   7-966. 

Foreicm  ••rj^vatiMu* 

Verification  of  pleadings  of  foreign  cor- 
poralion  by  officer,  agent,  or  attor- 
ney.    7—28. 

Permitting  foreign  corporations  a  deduc- 
tion of  6  per  cent  of  capital  stock 
and  surplus  before  assessing  income 
taxes.    7-1617. 


-♦-•- 


COST8  AKP  FEES. 

On  appeal,  see  Appeal  and  Ebros. 
Allowance  to  attorney  for,  see  Executors 
AND  Administrators. 

Award  of  costs  against  clerk  of  court  sued 
for  return  of  cash  bail  applied  by  di- 
rection of  court  in  satisfaction  of 
fine.    7-383. 


COTENANCY. 

Tranftfet*  tax  passing  to  the  survivor  of  a 
joint  tenancy.     7—1032,  1063. 

Oift  to  joint  tenants  as  one  in  contem- 
plation of  death  irttftfn  the  mean- 
ing of  the  Inheritance  Tax  Law. 
7-1032. 


OOUNSEIto 


See  Attornbys. 


OOUIIBEIi  FEES. 


See  Attorneys. 


COITNTIES. 

As  to  county  bonds,  see  Bonds. 


HeaTy  italic  type  is  used  foT  amaotations;  roMam  type  fev  aases. 
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Delegation  of  power  to  counties,  wee  Con- 
stitutional Law. 
Estoppel  of,  lee  Estopw*. 

XeceamUy    UuU   90al   of   no^ry   e&ntain 

navte  of  eoutUy*    l^^ie&S, 
Constitutionality   of  statute  uuthotHzing 

cotnUiem  to  pay  hount4am  or  penaiona 

fod"  solddero  or  ratifying  mtch  action. 

7— i0^0. 
IdabUity  for  tnoney  reeetufed  for  mii<it»" 

fuUiy  iaaaed  inatrument  of  indebted^ 


OOIJKTT  ATTORinBT, 

See  DiBTVicT  and   Pbosecuting  Attor- 
neys. 


#•» 


COUBTft. 

la  s^neral. 

Clerks  of,  see  Clerks. 

Right  of  courts  of  one  state  to  enforce 
laws  of,  or  causes  of  action  arising 
in,  another  state,  see  CoNFUOT  OF 
.  Laws. 

Contempt  of,  see  Contempt. 

Judicial  notice  by,  see  Evidence. 

Presumption  in  favor  of  judicial  acts,  see 
Evidence. 

As  to  mandamus,  see  Mandamus. 

Prejudicial  error  in  communication  by 
judge  to  jury  after  it  has  retired  to 
consider  its  verdict.    7-1610. 

Relation  to  other  deyaartaieiits  of  goT« 


Review  of  decisions  of  workmen's  com- 
pensation commissions,  see  Work- 
men's Compensation. 

# 

StattiteM:  oonolusivefieas  of  legislative 
declaration  of  euiergenoy*  7^S19 
(case  p.  die). 

Inquiry  into  wisdom  of  legislation, 
7-1617. 

Rules  of  deoislon* 

Refusal  of  courts  to  pass  upon  questions 
of  constitutional  law  unless  strictly 
necessary.    7-516. 

Binding  eflTect  on  state  court  of  decision 
of  Federal  Supreme  Court  upon  ques- 
tion of  insurance  law.     7-1213. 


COVENANTS   AND   CONDITIONS. 
In  general;  oonstmction. 

In  lease,  see  Landlord  and  Tenant. 

Period  cove$*ed  hy  covenant  or  condition 
stihSfHiuent  for  maintenanct*  of  rail' 
road.     7^817    (case  p.  810), 


Distinction  between  condition  and  cove* 
nant  in  grant  of  land  for  church  pur- 
poses,     7^1-^29   (vase  p.  14:22), 

Conditions  precedent  to  action  to  enforce 
stockholder's  liability.     7-955. 

Effect  of  conditional  release  of  principal 
to  discharge  surety.     7-1014. 

Effect  of  provision  in  resolution  authoriz- 
ing conveyance  of  property  by  one 
church  on  condition  that  grantee  be 
and  remain  connected  with  a  si>ecified 
synod  to  make  connection  with  that 
synod  a  condition  precedent  to  the 
vesting  of  title.     7-1422. 

Effect  of  words  "on  condition  that  said 
church  be  and  remain  connected  with 
a  specified  synod"  as  a  condition  sub- 
sequent.   7-1422. 

Preferring  conditions  subsequent  to  con- 
ditions precedent.    7-1422. 

Inclination  of  courts  to  construe  language 
in  deed  as  a  covenant  rather  than  a 
condition.    7-1422. 

Intent  of  parties  as  controlling,  not  de- 
termining, whether  instrument  cre- 
ates a  covenant  er  a  condition. 
7-1422. 

WHo  may  enforce. 

Right  of  successors  of  covenantee  to  main- 
tain action  for  breach  of  covenant 
for  maintenance  of  railroad.    7-ftlO. 

CoTenants  rnnailBg  with  land. 

Agreement  to  maintain  railroad  in  consid- 
eration of  grant  of  land.    7-810. 


CBEDIBILITT. 


Of  witness,  see  Witnesses. 


CRIMINAI.  liAW. 

Arrest  for  crime,  see  Arrest. 

Bail  and  recognizance,  see  Bail  and 
Recxwnizanoe. 

District  and  prosecuting  attorneys,  see 
District  and  Prosecuting  AttoRp 
neys. 

Grand  jury,  see  Grand  Jury. 

Obstructing  justice,  see  Obstructino  Jus- 
tice. 

Strict  construction  of  penal  statute,  see 
Statutes. 

See  also  HoMicuMi;  Psrjubt. 

Capaeity  to  eonunit  eriaiot  Imeepemsi* 
biUty. 

AdntUisihility  and  probative  force,  on  la> 
sue  of  mental  condition  of  aeottsedf 
of  pHor  adjudication  of  insanity  or 
eonftnetnent  in  insane  asylum, 
7-570,  SSa,  4fOJ%,  6oe. 
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Admissibility  of  eyidence  generally,  see 
Etizxbncb. 

Correctness  of  instructions  in  criminal- 
cases,  see  Trial. 

Competency  of  witnesses,  see  Witnesses. 

Effect  of  statute  that  no  pleading  shall  be 
used  in  a  criminal  prosecution  against 
the  party  as  evidence  of  a  fact  ad- 
mitted or  alleged  in  such  pleading,  to 
prevent  the  admission  in  evidence,  in 
a  prosecution  for  perjurv,  of  a  plead- 
ing having  a  wilfully  false  verifica- 
tion, on  which  the  prosecution  is 
founded.     7-1279. 


CROSS   APPEAIJL 

See  Appeal  and  Error. 


CROSS  CHECKS. 


Fer  deatli* 

Measure  of  dammgoB  In  ooMoit  fmr  per- 
sonal iniuries  commenced  6y  de- 
eeaaed  #f»  hie  UfcMme  end  revived  by 
personal  represemUMve,  l-^iass 
(ease  p,  ISdS) . 

Memeure  of  deimapfm  for  deaU^  im  action 
for  bene^  of  deoedenPe  eeUUe. 
7-iai4  (caeeo  pp.  1806,  1810) . 

Meaeure  of  daeMMges  reeoverahle  in  be- 
half  of  the  eeiate  of  am  infant  for  his 
torongful  death,     7^13^0    (ease  p. 

taae) . 


See  Checks. 


Hospital  expenses  and  doctor's  bills 
part  of  damages  to  be  awarded  a  per- 
sonal representative  for  ne^igent 
killing  of  his  intestate.    7-1306. 

Funeral  expenses  as  element  of  damages 
recoverable  by  personal  representa- 
tive for  benefit  of  estate  of  one  killed. 
7-1306. 

Physical  suffering  of  decedent  as  element 
of  damages  to  be  recovered  by  his  ad- 
ministrator.   7-1310. 

For  death  of  minor.    7-1310,  1336. 

Instances  of  amount.    7-1310,  1697. 


CROSS-EXAMINATION. 

Of  witness,  see  WrrNsssBS. 


CROSS  ROTES. 


See  Bills  and  Notes. 


CURIOSIT7. 

Injuries  through  curiosity  as  arising  out 
of  and  in  the  cotirse  of  employment 
within  meaning  of  Workmen^s  Com" 
pensation  Act.  7^^1306  (case  p. 
1801) . 


CXrSTOMS. 


See  Duties. 


DAMAGES. 

OpinkMi  evidenee  as  to,  see  EtiDBNCS. 
Relevancy  of  evidence  as  to  generally,  see 

Evidence. 
Interest  on  amount  recovered  as,  see  IN- 


New  trial  for  error  as  to,  see  New  Trial. 
Allegations  as  to,  see  Pleading. 
Instructions  as  to,  see  Trial. 


Injury  to   personal  property. 

Evidence  on  Question  of.    7-663. 
Correctness  of  instructions  as  to.    7-26S. 
Injury  to  lumber  and  staves.    7-268. 
Injury  to  fish  trap.     7-653. 

Injury  to  realty;  trespass. 
Condemnation  or  depreciation  in  value  by 
eminent  domain,  see  infra. 

Bight  of  trespasser  to  credit  for  expendi- 
turee  in  preduoingf  as  against  His  H-> 
ability  for  value  of,  oil  or  minerai. 
7-4H>S  (case  p.  901) . 

Cost  of  building  or  repairs  thereto  as 
necessary  or  proper  eiememt  in  fLr- 
ing  damages  for  its  ^  destruciion  or 
tnjury.    9-^77  (cases  pp.  262,  96S, 

974:). 

Evidence  as  to.     7-274. 

For    injury    to    growing   fmit   by    hail. 

7-366. 
Reasonable  value  of  building  at  time  and 

place  of  its  destruction  as  measure 

of  damages.    7-274. 


Condemnation  or  depreeiatlon  in  Talno 
by  eminent  domain. 

Evidence  on  question  of,  see  Evidence. 

Right  to  damages  for  injury  from  public 
improvements,  see  PuBug  Improve- 
ments. 

General  rule  as  to  estimate  of  damages 
when  only  a  part  of  a  lot  or  parcel  of 
land  is  taken.    7-157. 

Right  to  Include  in  compensation  for  tak- 
ing of  property  cost  of  erection  of 
new  building  on  a  different  piece  of 
land,  as  tending  to  show  the  value  of 
the  old  building.    7-157. 


Heavy  italle  type  Is  nsed  for  annotations!  roauin  type  for  eases. 
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Iioss  of  proflta 

Including  «in  damages  lost  profitar  which  it 
is  reasonably  certain  would  have  been 
made  if  wrong  complained  of  had  not 
been  done.    7-^3. 


DATE. 

Fower  of  cowrt  to  amend  indleiwtent  a» 
to  date  of  offense,  7-^1681f  1543 
(case  p.  1507). 

Correcting  date  upon  order  granting  re- 
hearing to  make  it  speak  the  truth. 
7-313. 


BfiATH. 

Effect  of  death  to  abate  action,  see  Abatb- 

MENT  AND  RSViyAL. 

Conflict  of  laws  as  to  liability  for,  see 

Conflict  of  Laws. 
Measure  of  damages  for,  see  Damages. 
Presumption  and  burden  of  proof  as  to 

cause  of »  see  Evidence. 
Proximate  cause  of,  see  Proximate  Cause. 
Taxation  of  transfers  in  contemplation  of 

death,  see  Taxes. 
Effect  of  death  on  competency  of  witness, 

see  Witnesses. 

IMMM^  of  employee  who  continues 
business  or  profession  after  death  of 
employer  to  account  for  profits  or 
good  will,     7^1365   (case  p.  1361)  . 

Civil  liahility  for  Teilling  or  injuring  one 
who  tifos  attempting  to  mahe  an  ar^ 
rest.     7^313   (case  p.  307). 

"Death  of  trustee^  executor,  adminisira* 
tor,  or  guardian  as  affecting  right  to 
compenstUion,  7^1595  (case  p, 
1590) . 

Presumption  and  burden  of  proof  as  to 
negligence  of  one  found  dead.    7-396. 


DEBENTURES. 

Batiftcation  hy  corporation  of  unauthor^ 
ised  issue  or  receipt  of  debentures 
hy  officer  hy  acceptance  and  reten" 
tion  of  benefits,    7-14:79. 


Creditors  of  partnership,  see   PAarNsa^ 

SHIF. 

Rights  of  creditors  in  trust  fund,  see 
Trusts. 

Bight  of  creditors  to  maintain  ftetion  in 
interest  of  decedenVs  estate.  7-iM7 
(case  p..  234) . 

Right  of  creditor  to  enforce  stockholder's 
liability.    7*9§0,  9§&. 

Rights  in  cash  bail  as  between  one  depos- 
iting it  and  creditors  of  accused. 
7-383. 


•DECEDENTS. 

Administration  of  estates  of,  see  Exec- 
utors AND  Administrators. 


DECUkRATIONS. 

Evidence  of,  see  Evidencb. 


DEDICATION. 


In  general. 


Implied  or  constrtictive  dedication  of 
land  bettoeen  street  litie  and  build' 
ing.     7—7^7   (case  p.  717) , 

Dedication  of  footway  by  permissive  use, 
7''125   (case  p,  122). 

Validity  under  conunon  law  of  dedication 
of  land  for  a  highway  in  1733.  7-629. 

Common-law  rule  that  fee  of  land  dedicat- 
ed for  a  highway  remains  in  the  one 
making  the  dedication.     7-629. 

Sufficiency  of  proof  of.     7-718. 

Implied  or  expressed  dedication  of  high- 
way.   7-718. 

Necessity  of  intent  to  dedicate.    7-718. 

Payment  of  taxes  assessed  on  land  claimed 
to  have  been  dedicated  to  municipality 
as  evidence  to  defeat  presumption  of 
dedication.     7-718. 

• 

Aeoeptanee. 

What  eonstitiites  acceptanoe  of  dedication 
of  footpath.    7-122. 


DEBTOR  AKD  CREDITOB. 

Attochment  by  creditor,  see  Attachment. 
Insolvency  of  debtor,  see  Gorporations. 
Creditors   of   corporation,    see    Corpora- 

TIONS. 

ConveyaBoes  fraudulent  as  to  creditors, 

see  FRA0Din£NT  Convxyancbs. 
Lien  of  creditor,  see  Mechanics'  Liens. 


DEEDS. 

Consideration  for.  see  Contracts. 
Covenant  or  condition  in,  see  Covenants 

AND  Conditions. 
Estoppel  by,  see  Estoppel. 
Admiseibililgr  in  evidence,  see  Evidbncb. 
Deed  by  incompetent  person,  see  Incompe- 

tent  Persons. 
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Sufficiency  of  delivery  to  eifect  change  of 
title  where  warranty  deed  is  placed 
in  the  haada  of  a  broker  merely  to 
aid  him  in  transferring  title  to  a  pos- 
sible purchaser.    7-1606. 

What  constitutes  acceptance.     7-1162. 


DE  FACTO  OFFIC] 

See  OFFicfiRS. 


^•» 


BETBNBAIITS. 

Parties  defendant,  see  PA]nlB8» 


DEFENSES. 

In  actioji  on   negotiable  instrument,  see 

Bills  and  Notes. 
To  liability  as  stockholder,  see  Coepora- 

TIONS. 

To  prosecution   for  homicide,  see   Hobci* 

CIDB. 


DEMAND  NOTE. 

Tfme  for  presentation  of.    7-156S. 


DEKONBTRATIVE   EVIDENCE. 

See  EviDKNCB. 


To  eridence,  see  Trial. 


servicer  to 


DENTISTS. 

tdabiiUy  of  parent  for  dental 
minor     cfcild.       7— i070 
10^7) . 


One  employed  as  asaistant  in  dental  oflSce 
as  agent  held  to  utmost  good  faith. 
7-1861. 

Effect  of  oontinuanee  of  business  by  em- 
ployee of  dentist  after  his  employer 
oecomes  insane.    7*1361. 


^•» 


DEFINITENESS. 


See  Uncertainty  and  Indefinitenssb. 


DEFINITIONS. 

In  general,  see  Words  and  Phrases.' 

Necestdty  of  giving  definition  of  legaH  or 
technical  term  in  different  parts  of 
ingtructions  in  which  U  to  emptoffed, 
f^lBS  (case  p.  120) . 


DEPOTS. 

Period  covered  by  covenant  or  condition 
mthaequent  for  location  and  wuiinto- 
nance  of  depot,    7^S1S. 


DERAIIi3IENT. 

Premunption  of  negligence  from  injury  to 
passenger  caused  by.    7-1671. 


Effect  of,  to  indicate  ratification  of  eon- 
tract  by  incompetent,  see  Incompb- 
TBNT  Persons. 


DEUSOATION  OF  POWBB. 

Constitutionality  of,  see  Constitutional 
Law. 


By  carrier,  see  Carrisrs. 
Of  deed,  see  Deeds. 

To  vendee  which  will  terminate  right  of 
stoppage  in  transitu.    7-^1874  (cam 

pp,  laee,  i870). 


DESCENT  AND  DISTRIBUTION. 

Tax   on   right  to  take   property  by,  see 
Taxes. 

Bight  of  murderer  of  ancestor  to  inherit* 
7-823. 


^•» 


Power    of    school    district    to 
7-7l><. 


Am  a  person  in  authority  within  rule  esoc- 
cluding  eonfeeaions  nmde  under 
promise  of  Unnvumtty  hg  peroon  In 
authority.     7— #r7d. 


Heavy  Italle  type  Is  oMmd  for 
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Duty  of  awner  or  ocrupant  of  building 
to  tcatchman  or  caretaker  furnished 
5y.     7-i70i    (c4Me  p.  1097). 


Right  of  riparian  owner  to  erect  b.  rriers 
or  dikes  on  his  own  land  for  purpose 
of  confining  flood  waters  within  nat- 
ural banks  of  stream.    7-112. 


DIRECTORS. 

Of  corporations  generally,  see  CobpobAf 

TIONS. 

FeH/loaNon  of  pieadingm  of  earporatUm 
by  director,     7— >93» 


SISAFFtRMAlfCE. 


Of  InfKflCs  contract,  see  Infants. 


DISBARMENT. 
Of  attorney,  see  Attorneys. 


DISCHARGE. 


Of  surety,  see  Principal  and  Surety. 


DISCRETION. 

Review  of,  on  appeal,  see  Appbal  AND  Er- 
ror. 

Of  surrogate  to  allow  commissions  to  tes- 
tamentary trustee  who  dies  after  re- 
ceiving the  estate  but  before  account- 
ing.   7-1590. 


DISCRIMIHATIOK. 

Unconstitutionality  of,  see  Constitution- 
al Law. 
In  taxation  generally,  see  Taxes. 


As  a  contempt,  see  Contempt. 


DISQUALIFICATION. 

Of  grand  juror,  see  Grand  Jury. 


DISSOLUTION. 

Of  partnership,  see  Pastnbr8HIP. 


^•» 


DISTRICT   AMD    PROSECUTING    AT- 


Bro^eeutor  or  pro&ecuting  oUomey  as 
wiUiin  eowtempiation  of  rule  exclude 
img  confession  made  under  promise 
of  immfunity.     7^490,  4aa. 


#•» 


DITCHES. 

Irrigation  ditches,  sea  Irrigation. 


^•» 


DnrORCE  AND  SEPARATION. 

Annulment  of  marriage  or  divorce  for 
causes  rendering  the  marriage  inval- 
id, see  Marriage. 

power  to  amend  nunc  pro  tunc  return  of 
nervice  of  summons  in  divorce  suit. 
7^1143  icasep.  114S). 

Appealability  of  order  setting  aside  an 
amendment  of  return  of  summons  in 
divoroe  proceedings  and  vacating  the 
decree.     7-1143. 

Effect  of  separation  agreement  to  bar 
dower.    7-238. 


DOOR  RED. 


As  fixture.    7-1573. 


DOWEB. 

B€urring  dower  by  conveyance  to  trustee, 
7— ^4d   (case  p.  238)  . 

Effect   of   separation   agreement   to   bar 

dower.     7-238. 
Estoppel  to  assert  dower  interest.    7-238. 


DISEASE. 


As  to  epilepsy,  see  Epilepsy. 


DRAFT. 

m 

As  to  military  draft,  see  Army  and  Navy. 
Tke  dasK  im  oaoh  citation  staads  for  AX.R. 
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DBAIK  S  AMB  8BWEBS. 

Municipal  liability  for  injury  by  defeeti 
in,  see  Municipal  C(MU*oration8. 

Right  of  abiUting  oumer  to  open  drain 
under  hightvay,     7— 1147. 


DUE  PROCESS  OF  UkW. 

See  Constitutional  Law. 


DUTOH  UkW. 

Application  of  the  rule  of  the  Dutch  law 
under  which  a  erant  was  made  on 
Manhattan  island  by  repreaentatires 
of  the  Dutch  government^  that  all 
lands  used  for  streets  shall  revest  in 
the  government,  where  streets  were 
opened  after  the  island  had  passed  to 
the  English.    7-629. 


BITTIES. 

Taking  po^sesaion  of  goods  by  cuatom  of^ 
ficials  CM  terminating  rig^t  of  stop* 
page  in  transitu.    7^1 407 » 


EABHIHOft. 

Probable  earnings  of  deceased  as 
element  of  damages  in  action  for 
benefit  of  decedenVs  estate.    7-^1329, 

Probable  earnings  as  element  of  dam^ 
ages  recoverable  in  behalf  of  the 
estate  of  an  infant  for  ttrongf%U 
death.     7-1940   (case  p.  1386) . 


EJECTION. 

Of  passenger,  see  CARiUElts. 

Of  tenant^  see  Landlohd  and  Tenant. 


Rule  that  plaintiff  in  ejectment  need  not 
trace  Utte  back  of  eom/mon  sewrea* 
7-^110   (case  p.  853). 

Estoppel  to  dispute  common  source  of  title 
in  ejectment.    7-S56. 

Limitation  of  application  of  rule  of  com- 
mon source  of  title.    7-855. 

Rule  that  plaintiff  must  recover  on  the 
strengrth  of  his  own  title.     7-855. 


no  proHta. 
Granting  new  trial  in  ejectment 

issue  of  mesne  profits  only.     7-lllQ. 


ELEOnoir  IHT  K 


Ezdusiveness  of  atatiitnry  remedy.  7-955. 


SUBCTRICITT. 


State  regulation  of  rates  to 

electricity    transported  across 
lines   for  light  or   power 
7-i094  (ease  p.  1031) . 


•/ 


Impairment   of   eontraet   obligstknia  by 

regulation  of  rates.    7-1081. 
Power  of  Commission  to  regulate  furnish- 
ing of  electricity  to 
cerns.    7-1081. 


EIXCTBIC  IiIOHTS. 

Electric  light  poles  in  highway, 

WAYS. 


State  regulation  of  rates  to  conauwkers  of 
electricity  transported  across  state 
lines  for  lightitig  purposes*  7— iOP4 
(ease  p.  1081) . 


EliEEMOSTIf  ARY  INSTITUTIOirS. 

See  Charities. 


EMERGENCT. 

Conclusiveness  of  legislative  deeUtration 
of  emergency  requiring  staiule  to 
take  effect  immediately.  7— 51P 
(case  p.  313) . 

What  emergency  will  justify  injured  em- 
ployee in  procuring  medical  attention 
witihout  notifying  his  employer  of  the 
injury  as  required  by  Workmen's 
Compensation  Act.    7-688. 


Amount  fA  T%C€fvevy,  aee  Dahagd. 
Evidence    in    condemnation    proceedings 
generally,  see  Evumbngb. 

Profits  derived  frotn  bueiness  eendueted 
on  property  toJcen  by  eminewt  da* 
main  as  evidence  of  market  valua, 
7-133  (case  p.  137). 


Heavy  ItAlie  type  Is  wed  for  aaaotatlosc}  ^romaa  type  fov 
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Right  of  one  performing  work  under  con- 
tract with  city  to  be  absolved  from 
liability  for  injury  on  theory  that  he 
is  acting  as  agent  of  the  manidpality 
performing  a  function  of  government, 
where  the  city  is  required  to  make 
compensation  for  injuries  to  private 
property  for  public  use.    7-26& 


EMPLOYEES. 

In  general,  see  Master  and  Servant. 


♦  >» 


ENACTMENT. 

Of  statutes,  see  Statutes. 


ENFORCEMENT. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Of  stockholder's  liability,  see  Corpora- 
tions. 


ENLISTMENT. 

Bounty  to  secure,  see  Bounties. 


EQVAIi     PBOTECTION     AND 

II.EOE8. 

See  Constitutional  Law. 


EQUIPMENT. 

Poi«er    of    school    dUiric^    to    provide* 


EQUITABLE  ESTOPPEL.. 


See  Estoppel. 


EQUITT. 

Question  whether  action  is  one  at  law  or 
in  equity,  see  Action  or  Suit. 

As  to  injunction,  see  Injunction. 

As  to  specific  performance,  see  Specific 
Perfxamance. 

Bill  by  or  in  behalf  of  child  against  par^ 
ent  for  support,     7^1277    (ease  p. 

The  fact  that  the  parties  to  a  conveyance 
in  fraud  of  creditors  are  not  in  pari 
dclieio  as  affecting  Uie  Hght  of  the 
party  guilty  of  fraud  to  relief. 
l-SSO  (case  p.  14S) . 


ENTICEMENT. 

Of  servant,  see  Mastbb  and  Servant. 


ENTIRETY. 

Of  contract,  see  Contracts. 


As     ground     for     avoiding 
7^1508  (case  p.  ISOl) . 


fnarviage* 


EQUAUTT. 

In  taxation,  see  Taxes. 

In  general,  see  CoNsnTOTiOKAL  Law. 


EQUALIZATION. 

BqualiMation  as  bettoeen  fmt  creditors 

some  of  whon^  Xmm  reooived  divi^ 

dende    from    estates    of    individMeii 

pattners    and    others   neC.      7— ^PO 

(ease  p,  986), 


Homicide  by  officer  to  prevent,  see  Homi- 
cide. 


ESTATE  TAX. 


See  Taxes. 


To  raise  question  on  appeal,  see  Appeal 

AND  ERROR. 
Of  mnaieipality. 

Mstoppel  of  tnnnieipality  to  deny  that  it 
gave  its  consent  to  street  fntneMee, 
7«-i;M«  (ease  p.  1289) . 

By  deed. 

Effect  of  deed  withoat  warranty  to  secure 
debt  to  estop  irrantor  from  aeqtdring 
conflicting  title.    7-8&6. 

Eqwltable  estoppel. 

Estoppel  of  municipality,  see  supra. 


Tke  dMli  1>  eaeh  eftotimi  staads  fov  A.LJBi. 
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Esioppel  to  a&Beri  tMe  to  pergonal  chat' 
tel  5|f  pemiitHng  another  to  use  it  in 
his  Imsiness,    7—^70  (case  p.  II74> . 

Estoppel  of  creditor  of  eorporaHon  ufho 
lenows  at  the  time  he  extends  credit 
that  shares  of  the  capital  stock  have 
not  been  paid  in  fuU,  to  enforce 
stockholder's  ItaMMfy  en  the  unpaid 
stock,    7-P7;9  (cases  pp.  9SOf  055> . 

Estoppel  of  parties  to  ejectment  action 
claiming  title  from  the  same  third 
pers€m  to  deny  the  validity  of  the 
letter's  title.    7-^eo  (ca»e  p,  SS6) . 

Hatiflcation  "by  corporation  of  unaulhor* 
ized  centraet  entered  into  by  officer, 
by  acceptance  and  retention  of  ben' 
efUs.  7-14417  (cases  pp.  1433, 
1437,   1440). 


—  of  Bianied  womi 

Estoppel  to  assert  dower  interest  in  hus- 
band's land.    7-238. 


—  miieide. 

Presumption  and  burden  of  proof 
aooideni  or  suicide  in  case  of 
from  poison.  7-^1223  ( 
1218) . 


to 

th 


Presumption  against  suicide  as 

7-1213. 
Effect    of    presumption    against    suicide 

where  there  is  evidence  both  for  and 

against  suicide  which  is  not  evenly 

balanced.    7-1213. 

-» Insanity. 

JPresuuiption  of  continuance  of  insani^ 
of    person   adjudged    to    be    insane. 

7^SSS, 

Sanity  of  one  djring  as  a  result  of  taking 
poison.    7-1213. 


EVIDENCE. 

In  general* 

Prejudicial  error  as  to,  see  APPBAL  AND 

Ebbor. 
Instructions  upon,  see  Trial. 
Demurrer  to,  see  Trial. 

Necessity  for  exception  to.     7-1343. 

Jndlelal  notice. 

Judicial  notice  of  facts  disclosed  by  selec- 
tive draft  with  reference  to  inability 
of  men  born  in  this  country  to  speak 
or  understand  the  English  language. 
7-1688. 

That  304  days  is  greater  than  normal 
period  of  gestation.     7-313. 

Presumptions   and   burden   of   plfoof. 

Presumptions  on  appeal,  see  Appeal  and 

Error. 
Instructions  as  to,  see  Trial. 

Time  of  occurrence.    7-670. 

Power  of  attorney  executed  in  foreign 
state  and  acknowledged  before  notary 
who  does  not  refer  to  his  seal  but 
merely  states  that  it  is  under  his 
hand  as  self -proving.    7-1658. 

—  lecitimaey. 

Presumpiion  of  legitimacy  of  child  bom 
to  married  wonuin  as  affected  by 
lapse  of  more  than  normal  period  of 
gestation  after  access  by  husband. 
7^^829   (case  p,  818) . 

Statutory  presumption  that  children  bom 

within  ten  months  after  dissolution  of 
marriage  are  legitimate.    7-313. 
Conclusiveness  of  presumption  of  illegit- 
imacy   of    child    bom    in    wedlock. 
7-313. 


<*  intent. 

Presumption  that  grantor  did  not  intend 

to  convey  more  than  he  owned.    7-855. 

Presumption  of  lawful  intent  of  parties  to 

contract.    7-832. 


^ii 


ice. 


Presumption  of  innocence  im  disbar* 
ment  proceeding.  7-^a  (case  p. 
89). 

■^from  silenee. 

Failure  of  defendant  to  testify  as  supply- 
ing want  of  affirmative  evidence  to 
make  out  a  case.    7-1067. 


eame. 
Presumption  as  to  suicide,  see  supra. 

Pi*eMttwption  of  oonii^ntance  of  insanity 
of    person    adjudged    to    be    inesne. 

7-5««. 

Cause  of  death  or  injury*    7-1213. 
^>  nesligenee. 

Application  of  res  ipsa  loquitur  doeirine 
to  injury  to  passet^ger  from,  defective 
or  dangerous  condition  of  floor  of 
car.     7^167S   (earn  p.  1871). 

Instruction  as  to  presumption  and  burden 
of  proof  in  case  of  injury  to  passen- 
ger.   7-1671. 

Injury  by  collision.    7-1671. 

Injury  by  derailment.    7-1671. 

Presumption  of  negligence  of  one  found 
dead.    7-396. 


as  to 


«-as  to  ofteial  i 

Presumption  and  burden  of  proof 

correctness    of    findings    of    referee. 

7-89. 


Heavy  itnlio  type  Is  need  for  annotations  f  vonuHS  tyye  for 
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—  as  to  ris^ts,  eontraets,  iBStram^nts, 
and  property. 

Burden  of  proving  that  notice  of  accident 
was  given  witiiin  time  required  by- 
stipulation  in  accident  insurance  pol- 
icy, or  that  the  notice  was  g^iven  as 
soon  after  the  accident  as  was  rea- 
sonably possible.    7-175. 

Burden  of  establishing  defense  of  depriva- 
tion of  beneficial  use  of  premises  in 
action  for  rent.    7-832. 

Presumption  that  services  rendered  by  one 
member  of  family  to  another  were 
gratuitous.    7-1041. 

Presumption  that  grantor  did  not  intend 
to  convey  more  than  he  owned.    7-855. 

Necessity  that  consign^ee  in  possession  of 
bill  of  lading  prove  his  ownership 
and  right  of  possession  as  against 
carrier  refusing  to  deliver  the  prop- 
erty to  him.    7-1366. 

Possession  of  note  indorsed  in  blank  by 
the  payee  as  prima  facie  evidence  of 
ownership.    7-1658. 

Presumption  that  owners  of  land  on  non- 
navigable  stream  own  to  the  middle 
thread  of  the  stream.    7-855. 

Doeiuneatary  •▼ideace. 

Adjudication  of  insanity.  7-558. 
Effect  of  statute  that  no  pleading  shall  be 
used  in  a  criminal  prosecution  against 
the  party  as  evidence  of  a  fact  admit- 
ted or  alleged  in  such  pleading,  to  pre- 
vent the  admission  in  evidence,  in  a 
Erosecution  for  perjury,  of  a  jpleading 
aving  a  wilfully  false  verification, 
on  which  the  prosecution  is  founded* 
7-1279. 

"•for  purpose  of  oomparisoa. 

Ancient  letteors  and  ancient  deeds  as  stand- 
ards of  comparison  of  handwriting. 
7-252. 

Admissibility  as  basis  for  comparison  by 
handwriting  expert  of  copy  made  by 
one  accused  of  perjury  in  verifying  a 
petition.    7-1279. 

« 

—  Biortality  table*. 

Prejudicial  error  in  admission  of.    7-*1849; 

Demoastratiro  otMoaoo* 

Prejudicial  error  in  admission  of  photo- 
graph of  deceased  person.     7-1343. 


Parol  aad  oxtrlasio  ovide 
ing  irrltiaga. 


moe  eomeo; 


Bight  to  supplement  abstract  hy  extrtn* 
^#c  matter  where  vendor-  covenant fi  to 
fumUth  ab9traet  ahoteing  title. 
7-^1170. 

ExtrimHo  evidence  t<f  aid  construction  of 
contract  for  sale  of  commodity  to  ex- 
tent of  the  buyer's  requirements. 
7-5id. 

Parol  evidence  as  to  purpose  for  which 
premises  were  leased.    7-832. 


Opialon  evideaco. 

Kno^Hedge  derived  fronh  famUg  eerre- 
»pondence  as  qualifying  one  to  teS' 
tify  as  to  genuineness  of  handwrit^ 
ing,     7'^2ei   (case  p.  2S2) . 

Handwriting  of  deceased  person  as  a  per- 
sonal transaction  or  communication 
between  such  person  and  another 
claiming  rights  under  or  against  a 
document  purporting  to  have  been 
signed  by  the  former,  so  aa  to  render 
the  latter  incompetent  to  express 
opinion  as  to  genuineness  of  signa* 
tore.     7-262. 

Ooafossloas. 


Whose  promises  are  contemplated  hy 
rule  excluding  confession  made  un- 
der promise  of  inwnunity.  7— dl^ 
(case  p.  417) . 

When  confession  is  regarded  as  volun- 
tary.   7-417. 

Hearsay;  doelarationst  privileged  ooai- 
aiaaieatioas. 

To  physician.     7-1149. 
Loss  of  privilege.    7-1149. 

—  party's  owa   deelaratioas. 

Statements  against  interest.    7-1. 


—  aots  aad  deelaratloas  of  third  per- 


Admissibility  on  question  of  parentage  of 
child  bom  to  a  woman  who  has  sep- 
arated from  her  husband,  of  declara- 
tions of  the  husband  after  the  sep- 
aration that  he  was  going  to  a  eer- 
tain  place*  where  his  wife  was  not. 
7-313. 

Admissibility  of  declarations  of  a  man 
that  he  is  the  father  of  a  child  for 
purpose  of  proving  acknowledgment 
and  adoption  of  it.     7-313. 

Declarations  of  a  man  that  he  was  the 
father  of  a  child  bom  to  another 
manlB  wife  after  the  parties  had  sep- 
at^ted.     7-313. 

Admissibility  of  declarations  of  one  since 
deceased  that  he  was  the  father  of 
the  child  on  a  question  of  parentage. 
7-313. 

Admissibility  of  declarations  of  testator 
on  (question  of  his  testamentary 
capacity.     7-558. 

ReleTaaey  aad  aiateriality. 
Competency   of   witnesses  generally,   eae 
WrrNBssBS. 

Evidence  on  question  whether  gift '  was 
made  in  contemplation  of  death. 
7-1023. 

Evidence  bf  expenditures  by  lessee  in  At3> 
ting  up   the  building  in   action   for 
rent  defended  on  ground  of  depriva- 
tion   of   beneficial    use    of   building.  . 
7-832. 


Tko  dash  ia  eaeh  eittttioa 

7  A.L.R.— 109. 
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—  sanity. 

Admissibility  on  question  of  testamentary 
capacity  of  declarations  of  testator, 
see  supra. 

AdpniHffibilily  and  prohative.  force  on  <s- 
mte  an  to  mental  condition,  of  evi^ 
dence  that  one  had  been  adjudged 
incompetent  or  insane,  or  had  been 
confined  in  inaane  asplum.  7-^668 
(cases  pp.  /I5dy  SdSt  692). 

^▼al«e;  damaces* 

Profits  derived  from,  business  conducted 
on  property  taken  by  eminent  do- 
main as  evidence  of  market  value. 
7-1 0a  (case  p.  1&7), 

Property  taken  in  eminent  domain  pro* 
ceedinfiT.    7*- 167. 

Assessment  of  property  for  purposes  of 
taxation.     7-167. 

Evidence  as  to  value  of  use  of  fish  trap 
injured  by  another's  negligence. 
7-653. 

As  to  damages  for  injury  to,  or  destruc- 
tion of,  building.    7-274. 

—  slaUlar  acts  or  faets. 

Other  accidents.    7--262. 


WeigKt,  effect,  amd  svfteieiiey. 

Review  of  facts  on  appeal,  see  Appeal 

AND  Error. 
Instruction  as  to,  see  Triai.. 

Presumption  as  to,  on  appeal.     7->408. 

Effeet  on  sufficiency  of  evidence  to  sus- 
tain judgment  of  manifestly  inad- 
vertent misstatement  of  fact  by  a 
witness.    7-1. 

of  evidence  to  sustain  disbar* 
raent  of  attorney.    7-89. 

Sufficiency  of  proof  of  forgery.    7-1110. 

Duty  of  jury  to  allow  amount  of  bill  ren- 
dered by  plaintiff  in  absence  of  evi- 
dence to  dispute  that  of  plaintiff  as 
to  its  correctness.     7-1M7. 

—  ea«se. 

Sufficiency  of  proof  of  causal  connection 
between  act  of  negligence  and  injury. 
7-396. 

—  as  to  property  rigKts. 

Sufficiency  of  proof  of  dedication.    7-718. 

Probative  force  of  payment  of  taxes  on 
land  claimed  to  have  been  dedicated 
as  evidence  to  defeat  presumption  of 
dedication.     7-718. 


Sufficiency  of  evidence  to  sustain  amount 
of  damages  allowed  for  deaUuction 
of  building.    7-274. 

—  saBlty. 

Probative  force  on  issue  as  to  mentai 
condition f  of  evidence  that  one  h€id 
been  adjudiged  incompetent  or  in-' 
sane  or  had  been  confined  in  an  in- 
sane  asylum.     7-^63  (case  p.  663)  . 


—  legittmaey. 

Sufficiency  of  evidence  to  support  find- 
ing of  bastardy.    7-313. 

Sufficiency  of  evidence  to  overcome  pre- 
sumption of  legitimacy  of  child  bom 
in  wedlock.    7-313. 


—  to  overooafto  plcadlMg. 

Proof  of  payment  of  value  for  note  in- 
dorsed in  blank  by  payee  as  overcom- 
ing sworn  plea  denying  plaintiff's 
ownership  in  an  action  on  the  note. 
7-1668. 


EXAMINATIOV. 

Of  witness,  see  Witnesses. 


EXCEPTIOHV. 

See  Appeal  and  Error. 


New  trial  because  of,  see  New 
In  general,  see  Damages. 


♦*- 


See  Criminal  Law. 


See  Damages. 


•♦-»■ 


EXCUSABLE  HOmOIHE. 

Sae  HOMiciDB. 


EXEcnmoH. 

Sale  under,  see  Judicial  Saxjb. 

BaUfleaition  by  corporation  of 
ised  siay  of  exeeuMon  hy  o\ 
aeceptmnee  onA  reiemUon  of 


ffiear  hy 


Sneroaehment  on  power  of  executive. 
Constitutional  Law. 


HeaTy  italie  type  is 


for 


tfjpe  for  eases. 
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TORS. 


la  m^mmrah 


Talcing  possession  of  goods  hg  executor 
m  or  administraior  as  terminating 
right  of  stoppage  in  transitu. 
7-1 4i0. 
Right  of  executor  or  ad$ni9iistrator  of  in* 
sured^s  estate  to  recover  proceeds  of 
policy  where  the  beneficiary's  crim* 
inal  act  caused,  or  contributed  to  in* 
sured^s  deaths  7^S»$  (case  m. 
S2a). 


laablUtjr; 


lAabiUty  of  exmmter  efr  administrator 
for  injury  to  person  in  street  by  fall 
of  part  of  mStructure  of  completed 
building.     7-^212. 

Individual  liabUUy  for  injury  to  person 
or  property  of  third  person  due  to 
negligence  or  vi4dation  of  statute  or 
ordinance  in  management  of  estate, 
7^40S, 

Mght  of  executor  to  an  allowance  for  ex* 
penses  incurred  in  ufmuccejittful  at- 
tetnpt  to  uphold  partivuUtv  provi^ 
sions  of  will.  7^^1490  (case  p. 
1496)  • 

^> 
Aetloas. 

Competency  of  witness  in  action  by  or 
against,  see  Witnesses. 

Right  of  creditors  to  maintain  action  in 
interest  of  decedent* s  estate,  7*^237 
(case  p.  234) . 

Cflatiw  airainst  estate. 

Application  of  statute  of  nonclaim  to 
claim  to  recover  from  estate  of  a 
surety  on  a  trustee's  bond.     7-1014. 

Application  of  order  of  probate  court  for 
presentation  of  claims  to  liability  on 
a  bond  which  may  or  may  not  there- 
after accrue.    7-1014. 

Application  of  statute  of  nonclaim  to  pro« 
ceeding  to  compel  distributees  to  re- 
turn to  the  estate  funds  sufficient  to 
satisfy  a  claim  established  against 
the  estate.    7-1014. 


CompeiiaatioB* 

1>eath  of  executor 
affecting     right 
7^1&96. 


oMministrator  as 
ta     compensation. 


Prom  taxation,  see  TaxeIi. 


See  Overexertion. 


Personal  liability  for  expenses  incurred* 
of  members  of  voluntary  association 
acting  by  request  of  the  governor,  for 
the  purpose  of  promoting  an  exhibi- 
tion to  advertise  the  state.    7-218. 


By  executor  or  administrator,  see  Exec- 
utors AND  Administrators. 

Bight  of  trespat-^&ar  to  credit  for  expend* 
itures  in  pro€lucing,  as  against  his  M- 
ability  for  value  o/,  oil  or  mHwral. 
7'^90S  (emse  p,  90X). 


#•» 


Allowance  for.  to  executor  or  administra- 
tor, see  Executors  and  Administra- 
tors. 

Of  receiver,  see  Receivers^ 


EXPERT  TESTIMONY. 

In  general,  see  Evidence. 


-•-•- 


EXPIJUTATIOir. 

Parol  evidence  for  purpose  of,  see  Evi- 
dence. 


EXPLOSIONS  AND  EXPLOSIVES. 

Recovery  under  Workmen's  Compensa- 
tion Act  for  injury  by  explosion  of 
refuse  to  one  who  goes,  out  of  mere 
curiosity,  to  see  it  unloaded.    7-1301» 


EXPOSITIONS. 

Personal  liability  for  expenses  incurred, 
of  members  of  voluntary  association 
acting  by  request  of  the  governor,  for 
the  purpose  of  promoting  an  exhibi- 
tion to  advertise  the  state.     7-218. 


Verification  of  pieadiugs  of  eorperation 
by  ex-president,     7*~27. 


EXPULSION. 

Of  passenger,  see  Carriers. 


Tko  teak  la  amok  aktmUom  staads  for  AJUB. 
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BXTBNSIOK  OF  TIME. 

Release  of  surety  by,  see  Psincipal  and 

SURBTY. 


FACTS. 

Review  of,  on  appeal,  aee  Appbal  and 
Error. 


FAIXINO  OBJECT. 

IdahUit^  for  injury  to  person  in  street  hy 
fall  of  part  of  oirtH^tttre  of  eotnpieted 
building.  7^20^  (cases  pp,  195, 
198). 


[7  AXJL 


BiffM  to  set  off  indehiednese  of  guardioM 
or  other  fiduciary  against  daim  ari^- 
iny  out  of  transaction  involving 
devastavit.     7'^9'A  (case  p.  SOO) . 

One  employed  as  assistant  in  dental  of- 
fice as  agent  held  to  ntmoet  govd 
faith.    7-1361. 


FiLIlfO. 

Of  order  fl^i^ntini:  rehearing, 
AND  Error. 


see  Appeal 


Review  of,  6n  appeal,  «ea  Apfbal  and 

Error. 
Of  referee,  see  RsFUffiNCB. 


liiability  of  carrier  for  arrest  of  passen- 
ger, see  Carriers. 


A  man  and  woman  who  are  living  togeth- 
er without  marriage  and  their  ille- 
gitimate child  as  a  family.    7-313. 


♦^ 


FARM  UkBOREBS. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  to,  see  Workmen's 
Compensation. 


FEDERAXi  COintTS. 

State  courts   following  decisions  of. 
Courts. 


FEDERAXi  DBCI8ION8. 

Effect  of»  in  state  courts,  see  Courts. 


FEKCE8. 

Power    of    school    district    to    provide, 
7^798  (eaee  p.  79S) . 


FIDITCI A  RIBS. 

Fiduciary  relation  of  agent,  see  Princi* 
pal  and  Agent. 


ttight  to  apply  easH  hmU  to 
fine.    7^889  (ease  p.  383)  • 


paymemi  mf 


Of  buildings,  see  Buildinqs. 


Proximate  cause  of  loss  or  injury  by. 

Proximate  Cause. 
Liability   of   railroad   company   for,   see 

Railroads. 

Recovery  under  Workmen's  Compensa- 
tion Act  for  injury  to  employee  re- 
ceived in  attempting  to  extinguish 
a  fire  in  plant  after  working  hoars. 
7-107L 


lAahUity  for  damage  hy  vessel  to  nets  or 
other  artidUts  used  in  fishing,  7— tf97 
(ffose  p.,  853) . 

Measure  of  damages  for  injury  to  fish 

trap.    7-^3. 
Evidence  as  to  value  of  use  of  fish  trap 

injured  .  by     another's     negligence. 

7-653. 
Venue  of  action  for  injury  to  fish  trap. 

7-653. 
Licensed  fish  trap  as  an  unlawful  obstme- 

tion  of  navigation.    7-653. 
Fish  trap  as  petMrnai  property.    7-653. 
Right  of  navigation  as  paramount  to  that 

of  fishery.     7-653. 


Heavy  italic  type  Is  tised  fo»  amiotftilaast 
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See  FiBBERIES. 


Of  bail  bond,  see  Bail  and  Recognizance. 
Of  insurance  policy,  see  Insurance. 


Oas  ratige  as  fixture.  7—157^  (caae  p. 
1978) . 

Necessity  that  chattel  be  physically  or 
constructively  annexed  to  make  it  a 
fixture.     7-1673. 

Article  annexed  to  freehold  which  can  be 
removed  without  substantial  injury. 
7-1573. 

Effect  of  manner  in  which  article  is  an- 
nex^ to  freehold.    7-1573. 

Right  as  against  landlord  of  third  person 
to  whom  holder  of  ground  lease  had 
transferred  all  his  rights  in  gas 
ranges  and  beds  purchased  by  him 
under  conditional  sale  and  installed 
in  apartment  building  erected  by  him 
and  who  the  vendor  had  accepted 
as  the  purchaser  in  plaoe  of  the 
lessee.     7-1673. 

Door  bed  as  fixtuse.    7-1573. 


#•» 


IXOOD. 

Liability  for  causing,  see  Waters. 
Municipal    liability    for,    see    MUNICIPAL 
Corporations. 


FOOTWAT. 

« 

Dedication  of,  hy  permissive  use,   7^^125 
(case  p,  122), 

What  constitutes  acceptance  of  dedication 
of.    7-122. 


roBEOiXNnmE. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Of  mechanics'  liens,  see  Mechanics' 
Liens. 


FOBSIGK  OOBPORATIOKS. 

See  Corporations. 


FORSIOir  IJklfOirAOB, 


Sufficiency  of  proof  of.    7-1110. 


Estoppel  of  ntunicipaliiy  to  deny  ihat  If 
gave  its  consent  to  street  franchise. 
7-1248    (case  jp.   1239) . 


FRAUD  AWD  PECEIT. 

Transfers  in  fraud  of  creditors,  see 
Fraudulent  Conveyances: 

Effect  of,  on  running  of  limitations,  see 
Limitation  o^  Actions. 

Necessity  of  pleading  as  defense,  see 
Pleading.  " 

r 

Remedies  as  against  one  who  has  hy 
fraud  procured  goods  ^vithout  sign^ 
ing  required  contract  as  to  maintC' 
fiance  of  resale  pri<!e,     7—4S9, 

Effect  of  fraud  hy  buyer  in  ordering 
more  Uian  his  business  requires  on 
righJt  of  one  contracting  to  sell  com- 
modity to  the  extent  of  the  buyer's 
reqtUrements,     7— ^Od» 


FBAUDITXiElfT  OONVETAITCES. 

la  general* 

Necessity  of  pleading  intent  to  defraud 
creditors  as  defease  to  action  for  spe- 
cific performance.     7-146. 

Specific  pNerformanoe  of  contract  to  one 
who,  in  uniting  with  another  for  the 
purchase  of  real  estate  on  joint  ac- 
count, has  the  title  placed  in  the 
name  of  the  latter  to  place  it  out  of 
reach  of  his  own  creditors.     7-146. 

B«lk  sales. 

Applicability  of  BuUc  Sales  Act  to  hoteif 
t*estaurant,  boarding  house,  iwlooti, 
pool  hall,  or  livery  stable.     7— i4M7 
(case  p.  ISSl). 


Tdlidtty  of  statute  or  other  regulation  as  Meaning  of  words  '^stock  of  merchandise" 

to  the  use  or  teaching  of  foreign  Ian-  as  used  in  Bulk  Sales  law.     7-1681. 

guages  in  schools.    7— i0Pd  (case  p.  Strict  construction  of  Bulk  Sales  Law. 

16SS).             .  7-1581. 
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GS8TATXOV. 


The  fact  that  the  parties  to  a  eoMveyanoe 

in  fraud  of  <*veilUorH  are  not  in  pari 

delicto  as  affecting  the  right  of  the 

party  guilty  of  fraud  to  relief,  7^150 

(case  p.  145), 


FREEDOM  OF  SP.R 


Constitutional   guaranty  of,  see  Consti- 
tutional Law. 


FREE   PASSENGER. 

What  amounts  to  gross  negligence  for 
which  carrier  is  liable  to.  7^S5» 
(case  p.  S40) . 


FREIGHT. 

Carriers  of,  see  Carriers. 


4  FRUIT. 

Insurance  against  injury  to,  by  hail. 
Insurance. 


Judicial  notice  that  304  days  is  grreato* 
than  normal  period  of.    7-313. 


Transfer  or  succession  tax  on,  see  Taxes. 


GLOBES. 

Power    of    school    distrid    to    provide. 
7-793. 


GOOD  WUJL 

E4mhilitg  of  omf^foyee  ttho  esmtiames 
humineas  or  profesmon  mfter  death  or 
ifUMMtify  of  employer  to  aeeoufU  for 
presto  or  0oo«l  trill.  7— i9<lff  {i 
p.  1S0M). 


♦  »»■ 


goverhmeht. 

Separation  of  powers  of,  see 
tional  Law. 


CoNSTiro- 


I 


-♦o- 


FUmSRAXi  EXPENSES. 

As  element  of  damages  recoverable  by 
personal  representative  for  benefit  of 
estate  of  one  killed.    7-1306. 


FURNITURE. 

Power    of    school    district    to    provide* 
7-7115. 


GOVERNOR. 

Right  of  one  appointed  by  governor  witii- 
out  authority  to  fill  vacancy  to  aal< 
ary  of  office.     7^1678. 


GRADE. 

Injuries  from  fixing  and  changing 
grade,  see  Highways. 


GAS. 

State  regulation  of  rales  to  conaumers  of 
gas  transpoi'ted  across  state  lines  for 
light  or  power  purposes.     7— iOP4. 


GAS  RANGE. 

Ae  fixture.    7-1  &7 9  (ease  p.  1578)4 


GENUXNENSSS. 

Of  handwriting;  evidence  as  to,  sea  Evi- 
dence. 


GRAND  JURY. 

la  general. 

Mis€?onduei  of  officers  in  seieetion  or 
summoning  of  grand  fury  as  con- 
tempi  of  court,  7-^45  (esse  p. 
389). 

Applicability  to  a  charge  as  to  juror*s 
competMicy  to  act,  «f  statutory  pro- 
vision that,  when  the  contempt  of  a 
grand  juror  is  to  be  investigated  with 
reference  to  any  chargre,  he  shall  be 
excused  from  further  attendance. 
7-339. 
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Contempt  in  pttblishing:  that  sheriff  drew 
a  prejudiced  errand  jury  to  make  a 
partisan  investigation  of  a  govern- 
mental department.    7-339. 

Contempt  by  grand  juror.     7-339. 


J^isqnallllcatioa   «ff  graad  i«r«r» 

By  expression  of  ophiion.     7-389. 

By  interest  other  than  pecuniary  in  the 

prosecution.     7-339. 
By  bias  or  prejudice.    7-339. 


GB088  KEGLIGENCE. 

What  amounts  to  ffroH't  neglipence  for 
which  carrier  i»  iiahle  to  free  pas- 
senger,    7-^54^   (ease  p,  S^O)  • 


HANDWRmiTG. 

Proof  of  genuineness  of,  see  Evidence. 


Evidence  of,  see  Evidence. 


#•» 


HEATING  KJkNT. 

Power    of    school    district    to    provide, 
7-797. 


^•» 


GUA&AHTT. 

Of  right  to  jury  trial*  see  Jury. 
As  to  suretyship  generally,  see  PRINCIPAL 
AND  Surety. 

Ratification  by  corporation  of  utiauthor-- 
ized  contract  of  guarantee  entered 
into  by  officer  by  acceptance  and  re* 
tent  ion  of  benefits,     7^1 4S3, 


GUARANTT  INSURANCE. 


:See  Insurance. 


As  to  descent  and  distribution  to,  see  De- 
scent and  Distribution. 


HBMOmRKAGE. 

As  an  accident  ^cithin  meaning  of  IForfe- 
men*s  Compensation  Act,  7-^1614 
(ease  p.  ISll}* 


GUARDIAN  AD  IiITEM. 

For  insane  person,  see  Incompetent  Per- 
sons. 
Of  infant,  see  Infants. 


HIGHWAYS. 

I 

Xa  gea«raL 

Establishment  by  dedication,  see  Dedica- 
tion. 

Power  of  school  district  to  secure  open* 
ings  of  highway  to  school ,     7^709. 

implitkl  or  conHtructive  dedication  o/ 
land  between  street  line  and  Imild^ 
ing.     7-7^7   (case  p.  717). 

Title. 

Application  of  the  rule  of  the  Dutch  law 
under  which  a  grant  was  made  on 
Manhattan  island  by  representatives 
of  the  Dutch  government,  that  all 
lands  used  for  streets  shall  revest  in 
the  government,  where  streets  were 
opened  after  the  island  has  passed  to 
the  English.    7-629. 

Fee  to  land  appropriated  for  use  of  high- 
way as  remaining  in  the  owner  when 
the  language  and  intent  of  a  statute 
do  not  otherwise  require.     7-629. 

Common-law  rule  that  fee  of  land  dedi- 
cated for  a  highway  remains  in  the 
one  making  the  dedication.    7-629. 

Vse;  ob«tra«tloii. 

Insurance  against  damage  by,  see  Insur-      Municipal  regulations  as  to,  see  Munici- 
ANCE.  PAL  Corporations. 


GUARDIAN  AND  WARD. 

As  to  guardian  ad  litem,  see  Guardian 

AD  Litem. 
As  to  guardian  ad  litem,  see  INFANTS. 

Right  to  set  off  indebtedness  of  guardian 
or  other  fiduciary  affainst  claim  ariS' 
ing  out  of  transat}tion  involving 
devastavit.    7—^94  (case  p.  S90)  . 

J^eaih  of  gtiardian  as  affecting  right  to 
compensation,    7—1595. 

Personal  liability  of  guardian  lending 
money  of  his  ward  upon  insufficient 
security.     7-890. 
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Estoppel  of  municipalUy  to  deny  that  it 
pare  itn  rotiJient  to  a  street  franchise. 
7^124kS  (case  p,  1239)  . 

Might  of  abutting  owner  to  pertnanen/t 
use  of  subsurface  of  street  or  high' 
tray,     7^S^e  (eases  pp.  e29,  640)  • 

Ris:ht  of  owner  of  fee  to  make  openings 
in  the  sidewalk  to  give  access  to  the 
area  beneath,  duty  as  to  ooverings. 
7-640. 

Fee  paid  for  license  to  construct  a  vault 
beneath  highway  as  a  tax  or  assess- 
ment for  revenue.    7-629. 

Poles  in  street    7-1239. 

—  obstr««tiom  geaerallj. 

lAabiUty  as  for  nuisance  of  highu?ay  con^ 
tractor  barricading  or  obstructing 
street,  7'^i20&  (ease  p.  llS9f 
1193). 

—  use  aad  obstr«eti*»  by  railroad. 


Estoppel  of  municipality  to  deny  that  it 
gave  its  consent  to  franchise  for  use 
of  street  by  railroad*     7-^1 24S, 


Beats;  repairs. 
Building  and  repair  of  prnvement  or  side- 
walk and  other  public  improvements 
generally,  see  Public  Improvembntb. 

lAability  of  munieipdUty  for  injury  to 
lateral  suppt^rt  in  graditig  street. 
7-^O0  (case  p.  S(H)) . 

Defects  I  Uijitrles  to  travelers. 

Injury  from  fixing  and  changing  grade  of 
street,  see  supra. 

Contributory  negligence  of  injured  per- 
son, see  infra. 

Proximate  cause  of  injury,  see  Prox- 
imate Cause. 

Question  for  jury  as  to,  see  Trial. 

—  liAbiUty  of  abattlng  owKeri  effeet  of 
lei 


JAability  for  injury  to  person  in  street  by 
fail  of  part  of  structure  of  completed 
building,  7-^204  (cases  pp,  199, 
198). 


—  llaUUty  of  eo]itraet«r« 

Liability  of  independent  contraetor  for 
injury  to  person  in  street  by  fail  of 
part  of  structure  of  completed  buUd" 
ing.     7—211    (case  p,  19S). 

Bight  and  duty  of  highway  eowtractar  as 
to  barricading  or  obstructing  street. 
7—1203   (oases  pp.  11S9,  1193). 


Question  for  Jury  as  to  negligence  of  eon- 
tractor.    7-1189. 

Duty  of  contractor  leaving  a  passageway 
around  his  work  for  travelers  to  an- 
ticipate that  stranger  will  leave  an 
obstruction  in  the  passageway. 
7-1193. 

Duty  of  contractor  to  place  lights  at  night 
upon  barriers  around  obstruction. 
7-1193. 


—  eoatribntory  aogllgei 
As  question  for  Jury.    7-1189. 


Lien  of  child  on  father's  homestead  lior 
support    7-1269. 


HOMICIDE. 

As  affecting  right  to  inherit,  see  Descent 
AND  Distribution. 

Indictment  in  homicide  case,  see  Indict- 
ment, BTC. 

Of  insured;  effect  on  right  to  recover,  see 
Insurance. 

Might  of  executor  or  administrator  of  in* 
sured*s  estate  to  recover  proceeds  of 
policy  where  the  beneficiary's  oHm* 
inal  act  caused  or  contributed  to  <ii- 
sured's  death,    7—828  (case  p.  823) . 

Right  of  sheriff  to  kill  persim  whom  he  is 
attempting  to  arrest  for  a  misde- 
meanor or  to  prevent  his  escape  after 
arrest.     7-307. 


■ 

a 

■ 

I 


#•» 


Construction  of  cornice  overhanging  side^ 
walk  as  a  nuisance  because  time  may 
cause  the  fastenings  to  rust  or  rot. 
7-198. 

Ornament  attached  to  front  of  building 
adjoining  sidewalk  which  is  con- 
structed of  materials  which  will  dis- 
integrate under  the  influence  of  the 
weather,  and  which  is  not  properly 
fastened  to  the  building,  as  a  contin- 
uing nuisance.    7-195. 

Right  of  landlord  against  whom  judgment 
is  entered  for  injury  to  pedestrian  to 
complain  that  his  tenant  was  joined 
in  the  action.    7-195. 


As  to  livery  stables,  see  Livery  Stabuk 

Injunction   against   threatened   establish- 
ment of  bam  and  yard  for,  in 
dence  section.    7-739. 


♦  •» 


H08PITAX.8. 

Liability  to  action  for  damages,  see  Char- 
ities. 
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ZiiabiUt^  of  employer  or  inmiranve  com^ 
pany  under  Worlcn\en*H  Compensa^ 
tion  Act  for  me<Urine  and  hospital 
Hid  fuminhed  to  injured  employee^ 
7^64S5   (eases  pp.  633,  &39,  &43). 

Hospital  expenses  as  part  of  damages  to 
be  awarded  a  personal  representative 
for  negligent  killing  of  his  intestate. 
7-1306. 

Libel  by  writing  the  word  "colored"  oppo- 
site name  of  patient  on  records  of 
hospital.     7-895. 

Letter  written  by  hospital  authorities  to 
father  of  patient  as  a  privileged  com- 
munication.     7-S95. 


Effect  on  rights  of  husband  and  wife  as 
established  by  deeds  to  a  trustee  for 
the  purpose  of  dividing  their  proper- 
ty, of  subsequent  instructions  to  the 
trustee  as  to  the  management  or  dis- 
position of  the  property.    7-238. 

Aateauptial  agreement. 

Transfer  in  pursuance  of  antenuptial 
agreement  as  one  in  contemplation 
of  death  within  meaning  of  the  in^ 
heritance  lax  law,     7^1033, 

AetioBS. 

Sufflcietiey  of  verification  of  pleading  in 
action  hy  or  against  husband  and 
wife  as  coparties,  hy  one  of  thetn. 


HOTELS. 


See  Innksepe»s. 


Liability  for  negligence  in  the  construc- 
tion and  maintenance  of.     7-129. 


HUSBAND   AND    WIFE. 

la  general. 

As  to  divorce  or  separation,  see  Divorce 
AND  Separation. 

Estoppel  of  married  women,  see  ESTOP- 
PEL. 

As  to  marriage,  see  Marriage. 

Competency  of,  as  witnesses,  see  Wit- 
nesses. 

Measure  of  damages  for  death  of  mar^ 
ried  wom^an  in  action  for  benefit  of 
decedent's  estate,    7^1334:, 

When  wife  is  not  living  with  husband 
within  meaning  of  Workmen's  Com- 
pensation Act.     7-1071. 

Dependence  of  wife  on  husband  for  sup- 
port within  meaning  of  Workmen's 
Compensation  Act.    7-1071. 

DiaaMUtie*  of  wife. 

Powsr  of  married  woman  to  covenant  to 
stand  seised  of  her  land  to  the  use  of 
another  or  to  declare  a  trust  in  it. 
7-252. 

Power  of  married  woman,  without  join- 
ing her  husband,  to  covenant  to  stand 
seised  of  her  land  to  the  use  of  an- 
other.   7-252. 

Power  of  married  woman  to  declare  a 
trust  in  her  land.    7-252. 


HYDRO-ELECTRIO  0O1CPANT. 

As  a  public  service  corporation  within 
meaning  of  statute  defining  jurisdic- 
tion of  Public  Service  Commission. 
7-1081. 


XDENTITT. 

Poirer  of  eourt  io  am^end  indieimeni 
which  worses  change  of  idenUPy  of 
injured  person,     7— iff4;9. 


nXEOAIi  CONTRAOTS. 

Specific  performance  of,  see  Specific  Per- 
formance. 
In  general,  see  Contracts. 


ILLEOAUTT. 

As    defense    to   liability    of    stockholder. 
7-955. 


Property  rIgKta. 

As  to  dower,  see  Dowm. 

Effect  of  executing  deeds  to  trustee  for 
the  purpose  of  dividing  the  property 
between  husband  and  wife  to  pre- 
clude one  from  claiming  interest  in 
the  property  of  the  other.    7-238. 


Presumption  as  to  illegitimacy,  see  Evi- 

DENCB. 

Sufficiency  of  proof  of  illegitimacy,  see 

EVIIMBNCB. 

Judicial  notice  that  304  days  is  greater 
than  normal  period  of  gestation. 
7-313. 


Tke  dash  in  eaeli  eltation  stands  for  A.I«.R. 


1738 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[7  A.L.R. 


Riflrht  of  wife  to  teBtify  to  nonaccess  by 
her  husband  after  separation  from 
him  in  a  controversy  as  to  the  legit* 
imacy  of  her  child.    7-313. 

Admissibility  of  evidence  as  to  parentage 
of  child.    7-313. 


Effect  of  promise  of,  on  admissibility  in 
evidence  of  confession,  see  Evidence. 


XMPAIBXENT  OF  OBUOATIOHS. 

See  Constitutional  Law. 


♦  >» 


1MPUE]>  AGKEEMBirT. 


See  Contracts. 


nfFUEB  nSDICATIOK. 

See  Dedication. 


IMPLISD  TBIT8T. 

See  Thustb. 


Lien  for,  see  Mechanics'  Lien& 

Public    improvements,    see    PUBUO    III' 

PROVBMENTS. 


mPVTED  NOTIGIi. 


See  NoncB. 


As  to  married  women,  see  Husband  and 
Wipe. 

As  to  infants,  see  Infants. 

As  to  testamentary  capacity,  see  Wills. 

Incompetency  of  witnesses,  see  Wit- 
nesses. 

lAabilUy  of  employee  urho  continues 
buMneHH  or  profeaslon  after  insanUy 
of  employer  to  actrount  for  profits  or 
good  ttiil,    7^13e&  (case  p.  1361). 

Insanity  of  principal  as  relieving  hail  far 
his  nonappearance.  7^39^  (case  p. 
392). 

Question  for  fury  as  to  reasonableness  of 
time  of  notice  of  accident  or  injury 
to  insured  where  delay  %ras  due  t4k 
incapacity  to  give  notice.  7-^1 9S^ 
193,  194. 

Effect  of  mental  condition  of  insured  to 
absolve  him  from  duty  of  giving  no- 
tice of  accident  within  specified  time. 
7-175. 

Effect  of  insanity  of  employer  to  termi- 
nate contract  of  employment.    7-1361. 

Death  of  insured  by  suicide  while  insane, 
as  an  accident.    7-1213. 

Contraeta* 

Admissibility  and  probative  force  of  ad* 
Judication  of  insanity  on  question  of 
iunatic*H  poicer  to  execute  contract. 
7-5  7P,  S9S  (cases  pp.  553,  602). 

Prejudicial  error  in  admission  of  evidence 
on  question  of  capacity  to  contract. 
7-662. 

General  rule  as  to  test  of  capacity  to  con- 
tract    7-562. 

Contract  by  incompetent  as  voidable  only. 
7-663. 

Power  of  insane  person  to  ratify  convey- 
ance after  restoration  to  reason. 
7-553. 

E!lf ect  of  delay  to  show  ratification  of  con- 
tract.   7-653,  562. 

Aetioms* 

Verification  of  pleading  "by  guardian  ad 
litem,  or  next  friend. 


m 0OM£  TAX. 


See  Taxes. 


INOOMPETEICT  PERSONS. 

la  ffeneral. 

Competency  to  commit  crime,  see  Gbim- 

INAL  Law. 
Presumption  and  burden  of  proof  as  to 

sanity,  see  Evidence. 
Evidence   as   to    insanity   generally,   see 

Evidence. 
Sufficiency    of    proof    respecting    mental 

capacity,  see  Evidence. 


Of  county,  see  Counties. 

Of  city,  see  Municipal  Coefosationb* 

Of  school  district,  see  SCROOUk 


See  Uncertainty  and  Indefiniieness. 


Heavy  Italio  type  is  used  for  aamotatloms;  roina»  type  for  eases. 
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IllDEPBllBElfT  COHTKACTOR. 

Who  is,  see  Mastee  ahd  Sbrtant. 


IHDICTMElfT,    mFORMATION,    AHB 

CaMPUklNT. 

Matters  as  to  grand  jury,  see  Grand 
Jury. 

Bfnver  of  eatttt  to  amend  Hidictntent. 
7-/510  (cams  pp.  l&07p  I&IO) . 

m 

Charging  commission  of  crime  at  date 
subsequent  to  that  of  the  indictment. 
7-1507. 

Striking  out  portions  of  act  in  an  indict- 
ment in  the  absence  of  the  grand 
jury.     7-1510. 


nmORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes. 


-♦-»" 


IKDUdrMEKTS. 

Admissibility   in   evidence   of   confession 
procured  by,  see  Evidence. 


IHDU8TRIAI*  nraURAKCE. 

See  also  WoRKitEN's  Compensation. 

Applicahility  to  industrial  life  inrntrance 
of  statutory  provision  malting  notice 
a  condition  of  forfeiture  or  cancela* 
tion  of  insurance  for  nonpaym.€nt  of 
premiutn.     7^1(^02  (case  p.  1S68)* 


lAahiiiiy  of  parent  for  dental  services  to 
minor  child.  7—1070  (case  p. 
1O07) . 

Duty  of  father  to  support  his  child. 
7-1259. 

Lien  of  child  on  his  father's  land  for  sup- 
port.    7-1259. 

Ratification  by  father  of  work  contracted 
for  by  child.    7-1067. 

Sending  to  father  of  bill  against  his  mi- 
nor son  as  notice  that  claim  is  made 
against  the  father  for  payment. 
7-1067. 

C«atrft«ts* 

Liability  of  infant  for  attorney*s  services 
in  personal  injury  actions.  7-^10 11 
(case  p.    1007). 

Power  of  guardian  ad  litem  or  next 
friend  to  JHnd  infant  hy  his  contract 
with  attorney  fiaing  compensation, 
7-lOS  (case  p.  104) . 

Right  of  infant  to  disaffirm  contract  for 

necessaries.     7-1007. 
What  constitutes  a  disaffirmance.    7-104. 
Effect  of  disaffirmance.    7-104. 
Effect   of   settlement   by   minor   of   suit 

after  reaching  majority  on  right  of 

his  attorneys  to  fees  contracted  for. 

7-1007. 

Aetioas. 

Effect  of  infancy  on  running  of  limita* 
tions,  see  Limitation  of  Actions. 

Terification  of  ptmoding  'b>y  g%uirdian  ad 
litein  or  next  friend,    7— dH. 

JMMlity  of  infant  for  attorney's  services 
in  personal  injury  actions  where 
contract  was  made  hy  g%iardian  ad 
litenh  or  next  friend,     7-^1011. 


XITHERITAHCE  TAX. 


See  Taxes. 


INHERIT  AHCS. 

See  Descent  and  Distribution. 

XHTANTS, 

Ib  gOMerftL 

Measure  of  damages  for  death  of.  see 

Damages. 
Guardians  of,  see  Guardian  and  Ward. 
Relation  of,  to  parent  generally,  see  Par« 

ent  and  Child. 
Legitimation  of,  see  Parent  and  Child. 
Adoption  of,  see  Parent  and  Child. 

Measure  of  damages  recoverahle  in  he- 
half  of  the  estate  of  an  infant  for  his 

wrongful  death*     7'^1340    (case  p.      Bffeot   of   deetaring  emergency    in   the 
1336),  enaotm^ent  of  a  law  without  deelar* 

ing  it  free  from,  the  operation  of  the 

8«pport«  referendum.     7— 5a0   (case  p.  626) , 

BUI  hyortn  hehalf  of  child  against  par-  Power  of  legislature  to  make  the  taking 
eni  for  suppoH,  7^^1277  (ease  p,  effect  of  a  law  depend  upon  a  vote  of 
12M) .  the  people.    7-1617. 

The  dasli  in  emelk  ettatloa  staads  for  A^I^B. 
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Construction  of  constitutional  provision 
that  referendum  may  be  ordered  ex- 
cept as  to  laws  necessary  for  the  im- 
mediate preservation  of  the  public 
peace,  health  or  safety.    7-526. 


♦  • » 


iKjrimoTiON. 

Verificdtion  by  agent  or  aUomey  of  biU 

for  injunction.     7^12. 
injunction  to  enable  manufacturer ^  prO" 

duccrf   or  wholesaler  to  control  re- 

nale  price.     7— 4P1   (case  p,  443)  . 
^ight  to  enjoin  threatened  or  anticipate 

ed  nuisance.     7-~749   (case  pp.  739, 

741,  74C>. 

General  rule  as  to  when  injunction 
against  threatened  nuisance  will  be 
granted.     7-739,  741,  746. 

What  constitutes  irreparable  injury 
which  court  of  equity  will  enjoin. 
7-741. 

Injunction  against  offering  by  one  employ- 
er of  better  terms  to  secure  the  serv- 
ices of  an  employee  of  another. 
7-303. 

Injunction  to  prevent  newspaper  which 
has  contracted  to  furnish  advertising 
space  at  a  certain  rate  for  a  speci- 
fied time  from  refusing  to  continue 
performance  except  at  increased  rate* 
7-1437. 


Death  of  guest  because  of  lack  of  fire 
escapes,  see  Buildings. 

AppiUcahaity  of  Bum  SaieB  Ats^  to  hotel. 
7-i5«7. 


IKNOCENCE. 

Presumption  of,  see  Evidence. 


INQUISITIONS. 

A«  evidence,  see  Evidence. 


iNsorvBircrr. 

Of  corporation,  see  Corporations. 
Of  partnership,  see  Partnership. 
As  to  receivers,  see  Receivers. 

Limiting  right  of  stoppage  in  transitu 
where  title  has  been  transferred  to 
the  buyer  to  case  where  buyer  is  in- 
solvent.    7-1366. 


IHSTRlTCTIOir. 

In  schools,  see  Schools. 
See  also  Trial. 


IHSURANCE. 

In  geaeraL 

As  to  workmen's  compensation,  see 
men's  Compensation. 

Binding  effect  on  state  court  of  decision 
of  Federal  Supreme  Court  tipon  ques- 
tion of  insurance  law.    7-1213. 

Ottoers  aad  ageats. 

Binding  effect  on  company  of  constmctioii 
of  policy  by  lecal  agent.     7-378. 

Validity  of  poliey. 

Validity  of  proviMons  in  life  or  accident 
policy  in  r^ation  to  n%Uit€ury  service. 
7-^32    (case  p.  378). 

Ooastltatiaa*  rules,  aad  by-laws. 

Effect  of  by-law  or  policy  provisions  eov- 
ering  contingency  oti  right  of  ereio- 
utor  or  administrator  of  inmtred's 
estate  to  recover  proceeds  of  jiolicy 
where  the  beneflciarf^  criminal  ate 
caused  or  cimtributed  to  insured's 
death.     7'-^28. 

Caaoelatioa  of  policy. 
Proof  of  mutual  abandonment  of  policy 
by  insurer  and  insured.    7-1558. 

Coastmotioa  of  poUoy. 

As  to  risks  insured  against,  see  infra. 

Construction  of  hail  insurance  s^licy. 
7^373   (case  p.  306). 

Binding  effect  on  company  of  construction 
of  policy  by  local  agent.    7-378. 

Chaage  of  title  of  iasared. 

provision  against  change  in  interes€f 
titlef  or  possession  as  affected  by  « 
deed  or  other  instrument  tchieh  was 
merely  colorable  or  has  not  been  cie- 
livered.    7^1  eos  (ease  p.  190C). 

Forfoitaro  of  policy. 

ApplicahilUy  to  industrial  life  insurance 
of  statutory  protrision  mateing  notice 
a  condition  of  forfeiture  or  oanceta^ 
tion  of  insurance  for  nonpayment  of 
premium.     7— 15tfJ9   (case  p.  ISSS). 

Premiams. 

Forfeiture  for  nonpayment,  see  supra. 
Waiver  by  demand,  acceptance,  or  reten- 
tion of  premium,  see  infra. 


t 
I 
t 
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AMlgmaieat  of  poU«y. 

Right  of  assignee  of  beneficiary  who  mur- 
ders insured  prior  to  assignment  to 
recover.    7-823. 

Waiver  or  ostoppoL 

Waiver  of  provision  against  liability  for 
death  while  in  military  service  by 
acceptance  of  premiums.    7-378. 

Hotioo  of  loss  or  iajnry. 

Construing  provision  in  policy  as  to  no- 
tice so  as  to  give  effect  to  intention 
and  express  language  of  parties. 
7-182. 

Validity  of  stipulation  requiring  notice  of 
accident  to  be  given  within  specified 
time.     7-175. 

Effect  of  mental  condition  of  insured  to 
absolve  him  from  duty  of  giving  no- 
tice of  accident  within  specified  time. 
7-175. 

Duty  of  wife  of  insured  who  is  rendered 
incapable  by  accident  to  furnish  no- 
tice reauired  by  policy.    7-175. 

Effect  on  delay  in  giving  notice  of  acci- 
dent, that  the  injury  was  believed  at 
the  time  to  be  trivial.    7-182. 

Burden  of  proof  that  notice  was  given 
within  reasonable  time.     7-175. 

Question  for  jury  as  to.    7-175. 

Risks  and  oauses  of  loss,  iajnry,  or 
death. 

Bisk  covered  by  hail  insurance  policy. 
7-^73  (case  p.  30e)  . 

yaHdity,  construi^tion,  and  effect  of  prO" 
visions  in  life  or  accident  policy' in 
relation  to  military  service,  7^^S2 
(case  p,  37S) , 

Bight  of  executor  or  administrator  of 
insured* 8  estate  to  recover  proceeds 
of  policy  where  the  beneficiary  *  s 
critnlnal  act  t^aused,  or  contributed 
to,  insured* s  death,  7—82S  (case  p. 
S2aj. 

Death  or  injury  resulting  front  insured^s 
voluntary  act  as  catised  by  accident 
or  accidental  means,  7^1131  (case 
p.  1129), 

Presumption  and  burden  of  proof  as  to 
accident  in  case  of  death  from  poi' 
son.     7-^1226  (case  p.  1213) . 

Question  for  jury  as  to  cause  of  death. 
7-1218. 

Burden  of  showing  that  death  resulted 
from  accident.     7-1213. 

Reversible  error  in  instruction  as  to  bur- 
den of  proof  that  death  was  acci- 
dental wnere  insurer  died  from  tak- 
ing poison.     7-1213. 

Right  of  beneficiary  who  murders  insured 
to  recover.    7-823. 

Right  of  assignee  of  beneficiary  who.  mur- 
ders insured  prior  to  assignment  to 
recover.    7-823. 

Death  from  effects  of  poison  intentionally 
swallowed  as  an  accident.    7-1218. 

Death  by  suicide  while  insane  as  an  acci- 
dent.    7-1213. 


Death  from  inflammation  of  the  brain 
caused  by  infection  due  to  voluntarily 
puncturing  a  pimple  on  the  lip. 
7-1129. 

Death  from  pneumonia  while  in  a  military 
camn  as  within  exception  in  policy  of 
deatn  while  in  the  service  of  the 
Army  or  Navy.     7-378. 

Szteat  of  reeovory. 

How  amount  of  damage  to  growing  fruit 
by  hail  is  to  be  determined.    7-366. 

Aotion  on  poUey. 

Presumption  and  burden  of  proof  as  to 
accident  in  case  of  death  from  pot- 
son.     7-^1226  (case  p,  1313) . 


of      proof. 


Questions  for  jury.    7-175. 
Presumption     and      burden 

7-1213. 
Instructions.    7-1213. 

Gvaramty  poUoios. 


Joinder  of  cause  of  action  against  party 
causing  injury  tiHth  cause  of  action 
agaifist  latler*s  insurer  or  indemni- 
tor,    7^1003  (case  p,  996)  , 

Right  of  one  injured  by  carrier's  negli- 
gence to  maintain  action  directly 
against  indemnity,  insurer  of  carrier. 
7-995. 


IKTENT. 

Presumption  and  burden  of  proof  as  to> 

see  Evidence. 
Parol  evidence  as  to»  see  Evimince. 

Legislative  intent  as  guide  to  interpreta- 
tion of  statute.    7-701,  1688. 


INTEREST. 

Effect  ofy  to  disqualify  grand  juror,  see 
Grand  Jury.  ! 

As  to  usury,  see  Usury. 

Interest  on  claims  against  insolvent  cor- 
porations.    7-955. 

Interest  on  damages  for  conversion. 
7-901. 


INTERFEREKCE. 


see 


With    contract    relations    generally, 

Case. 
With  possession  of  tenant,  see  Landlord 

AND  Tenant. 
With  relation  of  master  and  servant,  see 

Master  and  Servant. 


Tho  dasli  in  eaoh  eitatioii  stands  :for  A JLR. 
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Federal  inheritance  tax,  see  Taxes, 

Legal  nature  of  Massaohtutettti  tf*u«l  for 
purposes  of  internal  revenue  tax* 
atUm.     7—0^5   (case  p.  eos) . 

Constitutionality  of  statute  imposing 
stamp  tax  on  issuance  of  certificate 
of  stock.      7-608. 

Application  to  certificates  of  shares  is- 
sued by  a  common-law  trust  of  act  of 
Congress  imposing  stamp  tax  upon 
issues  of  shares  of  stock.    7-608. 


IKTERPRETER. 

As  a  person  in  authority  trithin  rule  ex* 
eluding  confessions  made  under 
promise  of  itnmunity  by  person  in 
authority.     7— 4d4. 


INTERSTATE  COMMERCE. 


See  Commerce. 


INTOXICATING  LIQUORS. 

Lease  of  property  for  specified  uses,  In- 
t^uding  sale  of  intexicating  liq^tors, 
as  affected  by  a  resiri^^on  on  the 
sale  of  liquor  by  statmte,  ordinance, 
or  ruling  adopted  or  made  during 
the  tertn. 


Search  of  passenger  train  to  ascertain  if 
intoxicating  liquors  are  being  carried 
thereon  contrary  to  law.    7-117. 


INVITEE. 

Duty  of  owner  of  building  to,  see  Nboli- 

OENCE. 


IRREPARABLE  INJURY. 

Injunction  against,  see  rNJUNcnoN. 


##» 


IRRESPONSIBIUTT. 

Of  person  committing  crime,  see  Crim- 
inal Law. 
In  general,  see  Incompetent  Persons. 


Injunction  against  threatened  condanna- 
tion  for  open  irrigation  ditch  to  tales 
water  from  sewage  polluted  stream. 
7-741. 


As  a  person  in  authority  tcUhin  ruie  ev- 
<^uding  confessions  nutde  under 
promise  of  itnmuniiy  by  person  in 
authority,     9--4a;9. 


JOINDER. 


Of  causes  of  action,  see  Action  ob  Suit. 
Of  parties  defendant,  see  Partkbb. 


JOINT  STOCK  COMPANIES^ 
Massachusetts   trusts,      7— 6i;9    (ease  p. 

eos). 


JOINT  TENANTS. 


Se^  Cotenancy. 


#•» 


JUDGES. 

a 

Prejudicial  error  in  communication  by 
judge  to  jury  after  it  has  retired  to 
consider  its  verdict.     7-1510. 


JUDGMENT, 

On  appeal,  see  Appeal  and  Erim>r. 
In  attachment  suit,  see  Attachment. 
In  contempt  proceeding,  see  Contempt. 

Ry  eoafessiea. 

Necessity  that  ^tarrant  of  attorney  to 
confess  judgmenJt  state  amount. 
7—7^5    (case  p.  730) . 

Effeet;  oo«el«siveaess. 

In  attachment  suit,  see  Attachbcent. 

Effect  of  judgment  in  suit  for  recoveiry  of 
money  on  possible  counterclaim  not 
pleaded.    7-730. 

•—as  to  yartlea. 

Admisstbttit^  on  issue  as  to  mentol  ocm- 
dition  of  evidence  that  one  had^  been 
adjudged  incompetent  or  insane  or 
had  been  confined  to  insame  asf' 
lums,  as  against  persons  not  parUes 
or  privies  to,  or  without  notice  of, 
lunacy  proceedings.   7—577. 


Heavy  Italie  typo  Is  used  for  amaotatlomss  rofl^am  typo  for  oases. 
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Conclusiveness  of  jndnrment  upon  privies 
of  those  actually  parties;  effect  of 
time  of  acquiring  interest  in  sabject 
matter  of  litigation.    7-730. 

Cnforeement, 

Execution  on,  see  Execution. 

Belief  from;  time  for. 

Power  of  superior  courts  in  Oregon  to  va- 
cate void  judgnnents  at  any  time. 
7-1143. 

After  term.    7-1143. 


KKOWIiEDGE. 


JUDICIAI.  NOTICE. 


See  Evidence. 


JUDICIAI.  SAUB. 

Application  of  rule  that  plaintiff  in 
ejectment  need  not  trace  title  bacic 
of  common  source  tchere  title  ia 
claimed  under  judicial  sale,    7— ^77* 


JUBISDICTIOir. 

Sufficiency  of  service  of  process,  see  Writ 
AND  Process. 


JURY. 

Prejudicial  error  in  matters  as  to,  see  Ap- 
peal AND  Error. 
As  to  grand  jury,  see  Grand  Jury. 
Questions  for,  see  TriaLw 

Misconduct  of  ofj^cers  in  selection  or 
summoning  of  jurors  as  contempt  of 
court.     7^349   (case  p.  380)  • 

Grant  of  new  trial  as  invading  right  to 
trial  by  jury.    7-1310. 


JUSTICE. 

Obstruction  of,  see  Obstructing  Justicr. 


JU8TIFIABXJB  HOM ICIDB. 


See  Homicide. 


KITIKG  PAPER. 

€rosB  noteSf  Mll«,  or  cheeks  as  conMd* 
eration  for  each  other,  7^1(^09 
(case  p,  1S08) . 


See  Notigb. 


IABOBER8. 

Liens  of,  see  Mechanics'  Liens. 

In  general,  see  Master  and  Servant. 


In  seeking:  relief  from  judgment,  see  JUDO* 

MSNT. 


ULND  CONTRACT. 

See  Vendor  and  Purchaser. 


ULNDIiORO  AND  TENANT. 


BuUfication  5y  corporation  of  unauthor^ 
ized  contract  to  leane  premises  en^ 
tered  into  hy  officer  by  acceptance 
and  retention  of  benefits,     7^1466. 

Effect  of  change  of  law  on  validity  of 
lease.    7-832. 

—  assisnflftemti  snblettlms. 

Assignment  of  tease  as  breach  of  ror- 
enant    against    snbletiing,       7-^249 
(case  p.  246) . 

Power  of  lessor  to  waive  a  covenant 
against  subletting  after  he  has  part- 
ed with  title.    7-246. 

—  temiMatloii;  eviotloa. 

Lease  of  property  for  specified  exclusive 
ttses  as  affected  by  a  partial  restric- 
tion upon  such  t*ses  by  siattttet  ordi- 
nance,  or  ruling  adopted  or  made 
during  the  term.  7—830  (case  p. 
S32). 

Bight  of  tenant  to  treat  interference 
with  his  possession  as  an  eviction 
and  recover  damages  for  loss  of  tin- 
expired  term,  7— il03  (case  p. 
1099) . 

Abandoameat  of  premises  by  teBant. 

night  of  tenant  to  treat  interference 
'kcith  his  possession  as  an  eviction 
and  abandon  the  premises  and  re-^ 
cover  damages  for  loss  of  unexpired 
term,     7^1103, 
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Right  of  tenant  to  abandon  premises 
leased  for  rag  and  junk  metal  busi- 
ness where  authorities  forbid  further 
use  of  the  building  for  storage  of 
rags.    7-832. 


As  to  what  are  fixtures  as  between  land- 
lord and  tenant,  see  Fixturbs. 

Application  of  rule  requiring  tenant  to  re- 
move his  fixtures  at  or  before  end  of 
term  to  third  person  to  whom  tenant 
had  transferred  his  rights  in  such  fix- 
tures.   7-1573. 

Ukmhility  for  defeotiTe  or  dmagerous 
premises. 

Liability  for  injury  to  person  in  highway, 
see  Hashways. 

Beat. 

Effect  an  UahilUy  for  rent  of  property 
leaaed  for  specified  exeluMve  uaea  of 
a  partial  restriction  upon  mwh  uses 
by  statutCf  ordinance  or  ruling 
adopted  or  made  during  the  term. 
7— «a0   (case  p,  832). 

Relevancy  of  evidence  in  action  for  rent. 
7-832. 

Burden  of  establishing  defense  of  depriva- 
tion of  beneficial  use  of  premises  in 
^  action  for  rent.    7-832. 


lAahiUty  of  municipality  for  injury  to, 
in  grading  street.  7-«O0  (^ase  p. 
800). 


LAW. 

Necessity  and  sufficiency  of  pleading, 

Pleading. 
As  to  statutes  generally,  see  Statutss. 


X^WTEBS. 


See  Attorneys. 


XSA81». 

In  general,  see  Landlord  and  Tenant. 


U9GAX.  BE9BBSB1ITATIVE8. 

See  Executors  and  Administrators. 


LEOAL  TEBM8. 

Necessity  of  giving  defknition  of  legal  or 
technical  term  in  different  parts  of 
instructions  in  which  it  is  employed. 
9*135    (case  p.  129). 


LBOISIJkTnrE  jrOUBHAUi. 

Examination  of,  by  court  in  constroing 
statute,  see  Statutes. 


IJ50I8I«ATirBB. 

Relation  of  courts  to,  see  Courts. 
Delegation  of  power  by,  see  GoNsnru- 

TioNAL  Law. 
Enactment  of  statutes  by,  see  Statutes. 

Right  to  salary  of  one  illegally  elected 
or  appointed  to.  7^1082  (ease  p. 
1678) . 

Legislative  intent  as  gruide  to  interpreta- 
tion of  statute.    7-701,  1688. 

Right  of  one  admitted  to  seat  in,  after 
selection  in  a  manner  forbidden  by 
Constitution  to  secure  aid  of  courts 
to  compel  pajrment  of  his  compensa- 
tion.     7-1678. 

Power  of  legislature  to  authorize  gov- 
ernor to  fill  a  vacancy  in  the  legisla- 
ture by  appointment  where  Constito* 
tion  requires  an  election.     7-1678. 


UESGiriMACT. 

See  Illegitimates. 


Admissibility  in  evidence,  see  Evidengb. 

Hight  to  supplemem  ahstract  by  letters 
where  vendor  covenants  to  furnish 
ahstract  sho^Hng  title.     7—1/75. 


I«EVT  AND  SEiaEUBEb 

Sale  under,  see  Judicial  Sale. 

Levff  on  goods  in  possession  of  carrier 
by  creditor  of  consignee  as  terminiMt^ 
ing  right  of  stoppage  in  franuMw. 
7'-1408. 


UBEI.  AND  SIJUffBEB. 

In  general. 

Construction  of  language.    7-895. 
Callinfi:  white  person  colored.    7-895, 


Heavy  italie  type  is  msmd  for  annotatioasx  roman  type  for  eases. 
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Letter  written  by  hospital  authorities  to 
father  of  patient    7-896. 

PvblieatioB. 

Mniries    in    records    as    a    publication, 
7-000  (case  p.  S9S) . 


IJBBRAI.  CONSTRirCTIOV. 

Of  statutes,  see  Statutb& 


UEN8. 

Of  attorney,  see  Attorneys.    

Of  chattel  mortgage,  see  Chathbl  Mort- 
gage. 

As  to  mechanics'  Hens,  see  Mechanics* 
Liens. 

Of  mortgage,  see  Mortgage. 

Bight  of  Ikttyer  of  ehatteis  to  Uen  upon 
the  property  -where  he  rescinds  the 
contract.     7—993    (case  p,  990)m 


^^ 


UFE  ESTATE. 


In  general,  see  Life  Tenants. 


See  Mortality  Tables. 


UFBTSKAJITS. 

As  to  dower,  see  DOWBR. 

Remainderman  of  truBt  fund  as  charge' 
able  tcith  laches  regarding  trustee*s 
mtseonduct  during  life  of  life  ten* 
ant,     7^1021   (case  p.  1014) . 

Effect  on  distributees  of  a  remainder  of  a 
trust  of  failure  of  life  tenant  to  com- 
pel trustee  to  act.    7-1014. 


XJOHT8. 

J>utg  of  highway  contractor  to  maiidain 
lights  on  barviemdes  around  work. 
7^1003. 

Duty  of  contractor  for  street  ^improve- 
ment to  place  lights  at  night  upon 
barriers  around  obstruction.    7-1193. 


iiixiTATioir  OF  Acnom. 

Laches  in  seeking  relief  from  judgment, 
see  Judgment. 

Remaindei^man  of  trttst  fund  as  charge- 
able udth  laches  regarding  trustee* s 
uUscondMct  during  Ufe  of  life  ten' 
ant.     7—1021   (case  p.  1014) . 

General  rule  as  to  when  defense  of  laches 
applies.    7-1014. 

Right  of  appellate  court,  in  absence  of 
special  nnding,  to  hold  as  matter  of 
law  that  laches, in  asserting  a  claim 
against  a  defaulting  trustee  preju- 
diced the  sureties  on  his  bond. 
7-1014. 

Wlien  limitations  begia  to  ma. 

General  rule  as  to.    7-1014. 

Effect  of  appointment  of  successor  to  de- 
faulting trustee  to  start  running  of 
limitations  against  liability  on  his 
bond.    7-1014. 


Appointment  of  new  trustee  as  affecting 
running  of  Statute  of  Limitations  in 
favor  of  third  person  who  Hoe  re-- 
ceived  trust  property  through  breach 
of  .trust  by  former  trustee,  7—93S 
(case  p,  933), 

Necessity  that  trusteeship  be  terminated 
and  breach  of  trust  established  to 
start  running  of  limitations  against 
beneficiary.    7-1014. 

Eff^t  of  appointment  of  successor  to  de- 
faulting trustee  to  start  running  of 
limitations  against  liabUity  on  his 
bond.    7-1014. 

Effect  of  fraudulent  concealment  by  trus- 
tee of  his  breach  of  trust    7-1014. 

—  trmmd. 

Effect  of  fraudulent  concealment  by  trus- 
tee of  his  breach  of  trust.    7-1014. 

—  disabiUaos. 

Effect  of  appointment  of  new  trustee  on 
breach  of  trust  by  former  trustee  to 
start  running  of  limitations  against 
infant  beneficiaries.    7-933. 

When  actios  is  barsodL 

Effect  of  failure  to  render  account  upon 
application  of  statute  limiting  time 
for  action  on  probate  bond  to  certain 
time  after  final  settlement  and 
acceptance  of  account.     7-1014. 


LimTATION  OF  UABIUTT. 

By  carrier,  see  CARiufiRS. 

Validity    off     in    Massachusetts    trusts, 
7-617. 

Of  bailee.    7-1220. 


The 

7  A.L.R.— 110. 
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UTERABT  PROPBRTT.  MANAGER. 
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As  to  copyright,  see  Copyright. 


-•-•- 


UVBRT  8TABI.B. 
Applioahility    of    BuUc    Salem    Ad    to. 


I.OAM. 

By  bank,  see  Banks.  * 
Usury  in,  see  Usury. 

RaHfi€fation  by  ts^rporfttion  of  unauthor" 
ized  loan  made  or  secured  by  officer 
by  acceptance  and  retention  of  6eti« 
efits.     7-^1480. 

Power  of  corporation  to  borrow  money. 
7-1433. 


LOOAI.  IMPROTEMEirTS. 

See  Public  Improtementb. 


IX^CAIs  lAWS. 


Verifi<*ation  of  pleadings  of  corporation 
by  manager,     1-^21. 


-#-^ 


To  compel  payment  of  salary  to  an  officer 
who  acQuired  the  office  in  a  manner 
not  authorized  by  the  Constitution. 
7-1678. 

Facts  to  be  considered  on  petition  for 
mandamus  for  substitution  of  attor- 
ney.   7-938. 


MAK8IAUGHTER. 


See  HoMiciMB. 


MAKUAI.  lABOR. 

What  constitutes  within  meaning:  of 
Workmen's  Compensation  Act 
7-1149. 


Attempt  by,  to  control  resale  prices. 
Prices. 


See  Statutes. 


XOnn  OF  PROFITS. 

As  element  of  damanres,  see  Damaqbs. 


I.UMBER. 

Measure  of  damages  for  injury  to.    7-268. 


Aa  a  person  in  authoHtif  wiihin  rule  ex* 
eluding  confeseions  nutde  under 
promise  of  immunity  by  person  in 
authority.     7—4^1. 


^•» 


MAINTENANCE. 

Agreement  for  separate  maintenance  of 

wife,  see  Divorce  and  Separation. 
Of  infant,  see  Infants. 


Bower    of    school    dieirict    to 
7-7P5. 


See  Vendor  and  Purchaeb. 


^•» 


MARKET  VALITB. 

Profits  derived  from  business  condttded 
on  property  taken  by  eminent  do^ 
main  as  evidence  of  market  value. 
7-1  Od  (ease  p.  1S7). 


Secret  marks,  see  Secret  Marks. 


MARRIAOE. 

»  

Husband   and   wife   generally,   see   Hub- 
band  AND  Wife. 


Heavy  italic  type  Is  naed  tor  aABotations;  rofl^am  typo  for  easoo. 
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As  a  consideration  wMeh  tvHl  relieve  a 
transfer  of  sticcession  or  inheritance 
tax,     7^1oei, 

Epilepsy  as  ground  for  avoiding  ttusr- 
riage.     I-^ISOS   (case  p,  1501), 


-♦-»" 


MaJUUED  WOMEH. 


Estoppel  of, 
In  general, 


Estoppel. 
Husband  and  Wifb. 


MASSACHUSETTS  TRUSTS. 


See  Trusts. 


As  to  reference,  see  Reference. 

Delivery  of  goods  to  master  of  ship 
owned,  charteredf  or  designated  hy 
vendee  as  terminating  right  of  atop- 
page  in  transitu,     7— 1405. 


Proximate  cause  of  injury,  see  Proximate 
Cause. 

As  to  recovery  under  Workmen's  Compen- 
sation Act,  see  Workmen's  Compen- 
sation. 

Negligence  in  permitting  heavy  fire  door 
to  be  without  its  counterbalance  and 
to  be  left  off  the  track.    7-1697. 

—  eontributory  negUgenee. 

Necessity  of  alleging  freedom  from  con- 
tributory negligence  in  action  to  hold 
employer  liable  at  common  law  for  in- 
jury to  employee.    7-1285. 

Zdability  for  acts  of  serraiitc. 

Liability  of  charitable  institution  for 
acts  of  servants,  see  Charities. 

individual  liability  of  trtistee  for  injury 
to  person  or  property  of  third  person 
due  to  negligence  of  employees  in 
management  of  tr^tst  estate.    7— 4il. 

ladependeat  oontraetom. 

Liability  for  injury  to  person  in  highway, 
see  Highways. 

Definition  of  independent  contractor. 
7-1285. 


MASTER  AHB  SERVANT, 
la  geaeral. 

Employer  as  a  person  in  authority  with- 
in rule  eatdnding  confession  made 
under  promise  of  imm^wnity  hy  per- 
sen  in  authority,     7—4^4. 

LiahiUiy  of  employee  who  continues 
h%$siness  or  profession  after  death  or 
insanity  of  em^ployer  to  account  for 
profits  or  good  tHfl.     7^1365   (case 

p.  laei). 

Ratification  by  corporation  of  unauthor* 
ized  contract  of  employment  entered 
into  by  officer,  by  acceptance  and  re- 
tention  of  benefits,    7*1 45a. 

Duty  of  one  whose  employment  in  his 
brother's  business  is  terminated  by 
the  latter's  insanity  to  continue  th^ 
business.     7-1361. 

TerminatioB  of  relation;  enticing. 

Right  to  hire  one  who  %fiolates  no  con- 
tract  in  leaving  another's  employ^ 
ment,     7— «905    (case  p,  303), 

Insanity  of  employer  as  terminating  con- 
tract of  employment.    7-1361. 

Injunction  against  offering  by  one  employ- 
er of  better  terms  to  secure  the  serv- 
ices of  an  employee  of  another. 
7-303. 

Injnry  to  eniployee. 
Allegations  in  action  for  injury  to  em- 
ployee, see  Pleading. 


Of  evidence,  see  Evidence. 


-#-^ 


Lien  for,  see  Mechanics'  Lien& 


XATHEIfATICAI.  RX^OGKS. 

Potrer    of    school    disiri€^    to    provide, 
7-7Ptf. 


MATVRITT. 

Of  note,  see  BiuB  and  Notes. 


-♦-»" 


HEAJIIKG. 

Parol  evidence  as  to,  see  Evidbngb. 


XEOHAKIOAX.  I.AROR. 

What  constitutes.     7-1149; 
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VeriflciUion  of  pleading  by  agent  or  at- 
torney  in  action  to  enforce.    7^18* 


#•» 


MEDICAL  AID. 

See  Physicians  and  Surgeons. 


MEDICINE. 

lAahUity  of  employer  or  insurance  eotn^ 
pany  uttder  JVor1cmen*s  Cotnpensa' 
lion  Act  for  medicine  and  hoMpttal 
mid  furnished  to  injured  employee, 
7-645   (cases  pp.  fiSa,  SSQ,  S42). 


Of  association,  see  Associations. 


MEBNE  PROFITS. 


In  ejectment,  see  Ejectment. 


MIUTART  DRAFT. 


See  Army  and  Navy. 


MIUTART  SERVICE. 

In  general,  see  Army  and  Navy. 

VifUdityf  constructUfnr  and  effect  of  pro- 
visions  in  life  or  accident  policy  in 
relation  to  military  service.  7^-8S1$ 
(case  p.  378). 


MIIXRACB. 

night  of  abuUing   otmer  to  open  wUU 
race  under  highway.     7-~647. 


-♦-*'< 


MINES. 

9kfht  of  frr^passer  to  credit  for  expend* 
ilures  in  producingf  as  against  his 
Uahility  for  value  oft  oil  or  mineral. 
7^008  (case  p.  901). 

Recovery  by  owner  of  oil  lease  for  oil  de- 
livered to  property  owner  by  trespass- 
er.   7-901. 


See  Infants. 


In  indictment,  see  Indictment,  Eta 


MONET  HAD  AND  RBCEITai. 

See  Assumpsit. 


MONOPOLT  AND  COMRINATION. 

Contracts  between  two  persons  in  re- 
straint of  trade,  see  Contracts. 

Right  of  manufacturer,  producer,  or 
wholesaler  to  control  resale  price. 
7^^49    (cases  pp.  440,  443) . 

Effect  of  Sherman  Anti-trust  Act  on  right 
of  dealer  or  manufacturer  to  exercise 
his  own  discretion  as  to  the  parties 
with  whom  he  will  deal  and  the  cir- 
cumstances under  which  he  will  deaL 
7-443. 


MORAL  OBLIGATION. 

As  consideration  for  trmmsfer  uOUch  %viU 
e^Dsmpt  it  front  succeamton  or  imher^ 
iiance  lax.    7—1046  (eame  p.  1041), 

As  consideration  for  eontoset.    7-1041. 


MORTAUTT  TABUES. 

Admission  in  evidence.    7-1343. 


MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel 
mortqage. 

Katiftcation  hy  corporation  of  unauthor^ 
izcd  issue  of  mortgage  or  of  imsi 
deed  hy  officer  hy  acceptance  and  tv- 
tention  of  benefits.    7-1477. 

Effect  of  mortgage  to  convey  title.    7-152. 


♦«- 


MOVING  PICrURESw 

Injunction  against  threatened  erection  of 
moving  picture  theater  in  residence 
district.     7-746. 

Moving   picture   theater   as   a   nuisanee. 

7-746. 


Heavy  Itnlie  type  Is  need  for  aaaotatloBs;  i*oaia»  typo  for  oasea. 
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In  sei 

Estoppel  of»  see  Estoppel. 

ConsHtutionality  of  aiatute  authorizing 
cities  to  pay  ho%inty  or  pension  to 
soldiers  or  ratifying  sudh  action* 
7^1636. 

Contempt  in  publishing  that  sheriff  drew 
a  prejudiced  grand  jury  to  make  a 
partisan  investigation  of  a  municipal 
department.    7-339. 

OrdiiiAiioes. 

Pleading  ordinances,  see  Pleading. 
Effect  of  viplatioQ  of  ordinance,  see  Vi« 
OLATioN  OF  Law. 

Ijcase  of  property  for  specified  exclusive 
uses  as  aff&^d  by  a  partial  restric' 
tion  upon,  such  uses   hy  ordinance, 

7~sae, 

Mstoppei  of  municipaiity  to  deny  validity 
of  ordinance  granting  street  fran* 
chise.     7''1248, 

Power  of  city  to  regulate  how  excavations 
in  the  subsurface  of  a  street  shall  be 
made  by  the  owner  of  the  fee  and  how 
appliances  for  closing  the  opening 
shall  be  constructed.    7-640. 

Power  of  municipality  to  control  use  by 
its  owner  of  paved  strip  between 
street  line  and  building.    7-718. 

Requiring  permit  and  exacting  fee  from 
owner  of  the  fee  of  a  street  as  condi- 
tion to  construction  by  him  of  vaults 
under  highway.    7-629. 

Right  of  city  to  require  owner  of  the  fee 
in  a  street  to  procure  a  permit  before 
making  an  opening  in  the  sidewalk 
and  to  safeguard  public  during  prog" 
ress  of  the  work.    7-640. 

Power  to  declare  that  to  be  a  nuisance 
which  is  in  fact  not  a  nuisance. 
7-640. 


-Coatraeta. 

Contract    for    public    improvements, 

PUBUG  lMPRO¥Mf«NTS. 


Liability  of  city  permitting  abutting 
otvtwr  to  maintain  cellar  or  vault 
under  highway  for  flooding  thereof. 

Right  of  one  performing  work  under  con- 
tract with  ,city  to  be  absolved  from 
liability  for  injury  on  theory  that  he 
is  acting  as  agent  of  the  municipality 
in  performing  a  function  of  govern- 
ment»  where  the  city  is  required  to 
make  compensation  for  injuries  to 
private  property  for  public  use. 
7-268. 

Liability  for  negligence  in  construction 
and  maintenance  of  a  hydraulic. 
7-129. 


-•-•- 


BCURDEB» 


See  Homicide. 


MUBlOAIs  IKSTRITMEKTS. 

Power    of    school    district    to    provide. 
7-7P7. 


1CU8IC  CHARTS. 

Power    of    school    district    to    provide. 
7-7114. 


Potser  of  court  to  amend  indictn^ent  as 
to  name.    7-i&&0,  1095,  14M4r. 

Necessity  that  seal  of  notary  contain  his 
name,     7*-i00O. 


HATIOKAI.  BANKS. 

Liability  of  state  bank  reincorporated  as 
a  national  bank  for  usury  collected 
by  the  old  bank.     7-137. 


Ustoppel  of  municipality  to  deny  validity 
of  contract  granting  street  franchise, 
7-/J84«. 

ladebtedness. 

Bonds  of,  see  Bonds. 

Jjiahility  for  money  received  for  unlaw* 
fully  issued  instrument  of  indebted^ 
ness.    7-^5d  (case  p.  346), 


ITATURAI.  CHIIJ>. 


See  ILLMITIMATES. 


NAVIOABLE  STRSAXS. 


See  Waters. 


LiabiUty  for  di 

Injuries  from  fixing  or  changing  gn^ade  of 

street,  see  Highways. 
Liability  for  injury  in  defective  highway, 

see  Highways. 


♦«- 


irAvioAnoir. 

Right  of,  see  Watbrs. 
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Liability  of  parent  for  necessaries  fur- 
nished to  minor  child,  see  Infants. 

Liability  of  infant  for  attomey'tt  services 
in  personal  injury  action  on  theory 
that  the  services  were  necessary, 
r-lOll    (ease  p.  1007), 

m 

Right  of  infant  to  disaffirm  contract  for 
necessaries.    7-1007. 


■♦^ 


NEGUGEMCE. 
In  s^AA'al. 

Of  carrier,  see  Carriers. 

Liability  of  charitable  institution  for, 
Charities. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Evidence  of  other  accidents  or  defects,  see 
Evidence. 

Of  master,  see  Master  and  Servant. 

Liability  of  municipality  for,  see  MuNic* 
iPAL  Corporations. 

Joinder  of  parties  defendant,  see  Parties. 

Pleading  as  to,  see  Pleading. 

As  proximate  cause  of  injury,  see  Prox- 
imate Cause. 

Of  railroad  company,  see  Railroads. 

Correctness  of  instructions  as  to»  see 
Trial. 

Liability  of  trustee  for,  see  Trusts. 

See  also  Gross  Negligence. 

Necessity  of  showing  that  negligence 
charged  brought  about  the  injury  or 
loss  complained  of.    7-396. 

Daas«*w  pvimimsm* 

As  to  fire  escapes,  see  Buildings. 

Duty  of  oicner  or  occupant  of  building  to 
toatchmun  or  oaretdker  furnished  by 
detective  agency,  0— 1701  (case  p. 
1697). 

Individual  liabiWy  of  trust€'e  for  injury 
to  person  or  property  of  third  person 
due  to  negligenee  uHth  respect  to 
citndition  of  premises  in  manage^ 
ment  of  trust  estate.     7— 40^. 

Contrlb«tory  negligenee. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence. 

Of  servant,  see  Master  and  Servant. 

Effect  of  negligence  of  workman  subse- 
quent to  injury  on  his  recovery  under 
tne  Workmen's  Compensation  Act,  see 
Workmen's  Compensation. 


HEOOTIABUB  IlfSTKIIMEirrS. 


See  Bills  and  Notes;  Checks. 


Liability  for  calling  white  person  colored. 

7-895. 
Right  of  action  for  libel  against  hospital 

for  placing  white  person  in  colored 

ward.    7-895. 
The  word  ''colored"  as  synonymous  yrith. 

"negro."    7-896. 


Injury  to  fish  nets,  see  Fisheries. 


Injunction  to  prevent  newspaper  which 
has  contracted  to  famish  advertisings 
space  at  a  certain  rate  for  a  specified 
time  from  refusing  to  continue  per- 
formance except  at  increased  rate. 
7-1437. 


■»♦» 


Grant  of»  on  appeal,  see  Appeal  and  Eb- 


Review  of  discretion  as  to,  on  appeal*  see 
Appeal  and  Eshor. 

Permitting  witness  to  be  examined  in  the 
presence  of  the  court  but  in  the  ab- 
sence of  the  jury.     7-1110. 

Failure  of  court  to  charge  on  circumstan- 
tial evidence  in  absence  of  request. 
7-1110. 

Granting  new  trial  of  some  issues  only. 
7-1110. 


Of  insane  person,  see  Incompetent 

SONS. 

Of  infant,  see  Infants. 


HONABUTTIMO   FmOFBBCT. 

Injury  to,  in  bringing  highway  to  original 
grade.    7-800. 


HONACOE88. 


See  Access. 


irONOX^AIM. 


statute  of  Nonclaim, 
Administrators. 


see  ExscuTOKS  and 
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HON  EST  FACTUM. 

VerifieaUan  by  agent  or  aUwmey  of  plea- 


«#-•- 


HOTART. 

Aeknowledflrment   by,    see    Acknowledo- 

MSNT. 

THuU  atnaunte  to  notary's  oeal,  7— i60a 
(ease  p,  IBiiS), 

Right  of  court  to  act  upon  the  assumption 
that  a  seal  to  a  notarial  certificate  is 
that  of  the  notary  where  it  is  not  re- 
ferred to  in  the^eortificate.    7-1658. 

Necessity  of  seal  to  authenticate  official 
acts  of  a  notary  at  common  law. 
7-1658. 


MOTES. 

See  Bills  and  Notes. 


NOTICE. 

In  seneral. 

Of  injury  or  death  of  insured,  see  Insue- 

ANCS. 

Before  forfeiture  of  insurance  policy,  see 
Insurance. 

Necessity  and  sufficiency  of  notice  to  em- 
ployer to  render  him  liable  under 
workmen's  Compensation  Act,  see 
Workmen's  Ck>MFENSATioN. 

Ratification  hy  corporation  of  unauthor* 
ized  contract  entered  into  hy  officer 
"by  acceptance  and  retention  of  henc' 
fits  tcithout  hnowtedge  of  contract 

7^14SS. 

Necessity  of  notice  to  the  opposite  party 
to  authorize  amehdment  of  return  of 
service.     7-1143. 

Sending  to  father  of  bill  against  his  minor 
son  as  notice  that  claim  is  made 
against  the  father  for  payment. 
7-1067. 

Charging  corporation  with  notice  of  terms 
of  contract  by  which  promoters  se- 
cured for  it  title  to  lands.    7-1440. 

laipwted. 

Imputing  to  corporation  knowledge  of  its 
president  as  to  contents  of  contract 
executed  by  him.    7-1440. 


IVliftt  Are. 

Bowling  alleys.     7-746. 

Moving  picture  theaters.    ?-746. 

Construction  of  cornice  overhanging  side- 
walk as  a  nuisance  because  time  may 
cause  the  fastenings  to  rust  or  rot. 
7-198. 

Ornament  attached  to  front  of  building 
adjoining  sidewalk  which  is  construct- 
ed of  materials  which  will  disinte- 
grate under  the  influence  of  the 
weather,  and  which  is  not  properly 
fastened  to  the  building,  as  a  contin- 
uing nuisance.    7-195. 

IVbo  liable. 

Liability  of  landlord.    7-195. 

Abateaient. 

Right  to  enjoin  threatened  or  anticipated 
nuisance,  7—740  (cases  pp.  739, 
741,  746). 


EUM€  FQAO  TUHC. 

l*oirer  to  amend  nunc  pro  tune  return  of 
service  of  sunim,ons  in  divorce  euit. 
7^1148  (case  p.  1148). 


HVRfltirO. 

Expense  of,  as  element  of  damages  for 
death  in  action  for  benefit  of  deeed' 
enVs  estate.     7-^1834. 


OATK. 

Verification  of  pleading,  see  Pleading. 


OBJECTIONS. 

To  raise  question  on  appeal,  see  Appeal 
AND  Error. 


■»♦» 


OBSTRUCTING  JUSTICE. 

Attempt  of  one  driving  automobile  to 
drive  it  across  the  state  line  after  the 
sheriff  has  stepped  on  running  board 
and  informed  driver  that  he  is  under 
arrest.    7-307. 


HUISAMCES. 

OBSTRUCTION. 

In  highway,  see  Highways. 

Municipal  regulations  as  to,  see  Munic-      Of  highway,  see  Highways. 
iPAL  Corporations.  Of  water,  see  Waters. 

The  damh.  in  eaeh  eitatlon  stamds  for  AX.R. 
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OFFICERS. 

Taking  of  acknowledgment  by,  see  Ac- 
knowledgment. 

Of  banks,  see  Banks. 

Of  private  corporations  generally,  see 
Corporations. 

Presumption  and  burden  of  proof  as  to 
acts  of,  see  Evidence. 

Homicide  by,  see  Homicide. 

Of  insurance  company,  see  Insurance. 

Mandamus  to,  see  Mandamus. 

As  to  notaries,  see  Notary. 

Obstruction  of,  in  exercise  of  right,  see 
Obstructing  Justice. 

As  to  receivers,  see  Receivers. 

Of  schools,  see  Schools. 

Verifi4*ation  of  plea^inp  hp  pubiic  offleer. 

Itight  to  salarw  of  one  tMiegaUy  etecf**d 
or  appointed  to  legislature.  7^1982 
(came  p.  lenS). 

Power  of  legislature  to  authorise  governor 
to  fill  a  vacancy  in  the  legislature  by 
appointment  where   Constitution   re-> 

auires  an  election.     7-1678. 
amus  to  compel  payment  of  salary. 
7-1678. 
Right  of  de  facto  ofScer  to  salary.    7-1678. 


on.. 

Oil  in  mines  generally,  see  Mines. 
Duty  of  carrier  to  furnish  tank  cars  for 
transportation  of,  see  Tank  Cars. 


OPENINGS. 

In  sidewalk,  see  Highways. 


OPEN  S'WITCH. 

Gross  negligence  in  leaving  switch  lead- 
ing to  sidetrack  open  at  time  when 
passenger  train  is  expected.    7-840. 


OPINION. 

As  evidence,  see  Evidence. 
Expression    of,    as    disqualifying    grand 
juror,  see  Grand  Jury. 


OBAI.  EVIDENCE. 

See  Evidence. 


OVEREXERTION. 

"Death,  or  injury  re&nUing  from  inaureiV* 
voluniarff  exertion  as  caused  by  aed- 
dent  or  accidental  means,     7'^!  139. 

Rupture  of  aorta  by  increased  blood  pres- 
sure due  to  overexertion  by  workman 
as  an  accident  within  meaning 
of  Workmen's  Compensation  Act 
7-1611. 


OVERFLOW. 

Liability  for,  see  Waters. 


<•-»- 


Presumption  and  burden  of  proof  as  to, 
see  Evidence. 


PAIN  AND  SUFFERINa. 

As  element  of  damages  for  deaMH  in  ac- 
tion for  henefit  of  decedenVs  estate, 
1-1332   (ease  p.   1310). 

Ab  element  of  damaf^es  recoverabie  in 
behalf  of  the  estate  of  an  infant  for 
his  %crongfHl  death.     7^18€0. 


PARCEL  STAND. 

Limitation  of  liability  for  baggage  checked 
at.    7-1229. 


PARENT  AND  CHUJI. 

Ib  general. 

Implied  agreement  to  pay  *for  services  of 

child,  see  Contracts. 
Presumption  as  to  legitimacy  of  child,  see 

Evidence. 
Liability   for   support   of  or    necessaries 

furnished  to  infant,  see  Infants. 
As  to  infants  generally,  see  Infants. 

Services  rendered  by  son  to  father  with- 
out agreement  to  pay  therefor  as  con- 
sideration for  conveyance.     7-1041. 

Evidence  on  question  of  parentage. 
7-313. 

lAfEitlaiatioa  aad  adoption. 

Sufficiency  of  acknowledgment  of  an  ille- 
gitimate child  to  constitute  adoption. 
7-313. 
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AdmiMibility  ef  deelaratioiia  of  a  man 
that  he  is  the  father  of  a  child  for 
purpose  of  proving  adcnowledgment 
and  adoption  of  it.    7-813. 

What  constitutes  a  family  so  as  to  effect 
the  adoption  of  an  illegitimate  child 
by  canng  for  it  in  such  family. 
7-4113. 


PARI  DEUCTOi. 

The  fact  that  the  parties  to  a  conveyance 
in  fraud  of  creditors  are  not  in  pari 
deUt^  a»  affecting  the  right  of  the 
party  guilty  of  the  fraud  fo  relief. 
7-J50   (eaee  p.  146), 


PAROI.  ETIDENOS. 


See'EYiDBNCB. 


la  generiU. 

On  appeal,  see  Appeal  and  Error. 
Who  are  affected  by  Judgement,  see  Judg- 
ment. 

Verifieation  of  pleading  hy  one  ooparty 
for  all,    7— 30. 

Partlea  plaintiff. 

Substitution  on  death  of  party,  see  Abate- 
ment AND  Revival. 

Action  by  husband  or  wife,  see  Husband 
AND  Wife. 

Suits  by  incompetent  person^  see  Incom- 
petent Persons. 

Suits  l^  infants,  see  Infants 

Bight  of  creditors  to  maintain  action  in 
interest  of  decedent- s  estate,  7^23T 
(case  p.  234) . 

The  holder  of  legal  title,  and  not  bene- 
ficial owner,  as  proper  person  to  en- 
force   payment   of   promissory   note. 

7-1658. 

Parties  defeadaitt. 

Distributee  of  surety's  estate  as  proper 

?arty   in    action   on   trustee's   bond* 
-1014. 

—  Joinder. 

joinder  of  party  causing  injury  and  his 
insurer  or  indemnitor,  7-^1003 
(case  p,  PP5>. 


la  gemevaL 
Massachusetts   trusts, 

eos). 

liaMlity  of  pMrtaomi 
tors;  ImsolTomeyw 


7— tfij9    (ease  p. 


rights  of  oredi- 


LiabiUty  as  partner  or  metnber  of  volun"- 
tary  association  not  organized  for 
personal  pro^t  on  conJtract  uHth  third 
person,     7-^32. 

BquaUzation  as  between  firm  oreditorSf 
sotne  of  whom  have  received  divi- 
dends from  estates  of  individual 
partners  and  others  not,  7— 990 
(case  p,  9Se), 

Assets  for  payment  of  debts.    7-986. 
Distributing    partnership    assets    equally 

among  creditors  of  the  same  class. 

7-986. 
Effect  of  separate  administration  of  estate 

of  one  partner  on  rights  of  creditors 

of  insolvent  partnership.    7-886. 

DlMolutioa;  aeeoiuitliig* 

Right  of  guardian  who  loaned  his  ward's 
money  to  a  firm  in  which  he  was  a 
partner  without  taking  security,  to  set 
off  a  claim  against  the  partoership 
against  debts  due  by  him  to  the  part* 
nership.    7-890. 


PASS. 

In  general,  see  Carriers. 


PA88EKOER  CARRIBB. 

See  Carribrs. 


PATENT  MUDlCnm. 

Right  of  manufacturer  to  control  resaie 
price  of.    7'-4S2. 


#•» 


PATENTft. 

VaUdtty  of  contract  with  purchaser  or 
licensee  fixing  resale  price.     7—477. 


#•» 


Right  of  landlord  against  whom  judgment 
is  entered  for  injury  to  pedestrian  to 
complain  that  his  tenant  was  joined 
in  the  action.    7-195. 

Cure  of  error  in  joining  parties.    7-195. 


Presentation  of  negotiable  paper  for, 

BitLS  AND  Notes. 
Of  stock  subscription,  see  Corporations 
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WUitification  hff  tHftporation  of  unauihar^ 
ized  agreefnent  to  extend  time  of 
payment  entered  into  by  officer  by 
at'ceptance  and  retetUion  of  benefits. 
7^1489, 

Receipt  of  partial  payment  for  contnter' 
rial  paper  for  purchaw*  price  for 
goods  a»  tertninaiinff  vendor^m  righJt 
of  stopjHtae  in  trunmitu,     7«-l#i4l. 

Application  to  unenforceable  claim,  of  bal- 
ances due  on  unpaid  stock  sabscrip- 
tions  collected  by  one  holding:  aj^inst 
corporation  two  claims  for  one  of 
which  stockholders  are  not  liable.^ 
7-950. 


PENAIi  STATUTB. 


Strict  construction  of,  see  Statutes. 


FEKCIXJI. 

Potrer    of    school    district    to    provide. 


PBNSIOlfS. 

Vested  right  in,  see  CJonstitutional  Law. 

Constitutionality  of  stfitute  providing  for 
pension  for  soldiers,     7^1636. 


FERSOITAI.  Ill JUBT. 

Survivability  of  cause  of  action  for, 
Abatemjent  and  Revival. 

Joinder  of  causes  of  action  for,  see  Action 
OR  Suit. 

To  passenger,  see  Carriebs. 

Measure  of  damages  for,  see  Damages. 

Presumption  and  burden  of  proof  as  to 
cause  of,  see  Evibgnce. 

By  explosions,  see  Explosions  and  Ex- 
plosives. 

Insurance  against  liability  for,  see  Insur- 
ance. 

To  employee,  see  Master  and  Servant. 

Joinder  of  parties  defendant  in  action  for, 
see  Parties. 

Pleading  in  action  fer,  see  Pleauno. 

Proximate  cause  of,  see  Proximate  Cause. 

Instructions  in  action  for,  see  Trial. 

Liability  of  trustee  for,  see  Trusts. 

In  general,  tee  Nbgligbncb. 


Liability  of  infant  for  aUomeyFm 

ieett     in     personal     injury     action, 
7--1011   (case  p,  1007). 

Joinder  of  cause  of  action  against  party 
causing  injury  with  cause  of  action 
against  latter* »  insurer  or  indewmi- 
tor.     7—1008  (case  p.  09S). 


PBBflOVAI.  PBOPBBTT. 

Mortgage  on,  see  Chattel  Mobtgaob. 
Damages  for  injury  to,  see  Damaoeb. 
Sale  of,  see  Sale. 

Fish  trap  as  personal  property.    7-653. 


Of  contract,  see  Contracts. 


#»» 


Perjury  in  verifying  pleadinga.  7^12S3 
(ease  p.  1279) . 

Instructions  in  prosecution  for.    7-1279. 

Effect  of  statute  that  no  pleading  shall  be 
used  in  a  criminal  prosecution  against 
the  party  as  evidence  of  a  fact  ad- 
mitted or  alleged  in  such  pleading,  to 
prevent  the  admission  in  evidence,  in 
a  prosecution  for  perjury,  of  a  plead- 
ing having  a  wilfully  false  verifica- 
tion, on  which  the  prosecution  is 
founded.    7-1279. 

Admissibilitjr  of  writings  as  basis  lor  com* 
parison  in  prosecution  for  perjury  in 
verifying  petition.    7-1279. 


PER801I8  nr  AUTHOKITT. 

Who  are;  ttithin  rule  excluding  eonfes* 
sion  under  promiae  of  immunity  ky. 
7-419  (case  p.  417). 


FHOTOORAPHS. 

Bight  of  purchaser  at  foreclosure  sale  of 
mortgage  of  title  abstract  booka  to 
photographic  copies  which  have  been 
made  of  the  books.     7-152. 

Right  to  photograph  mortgaged  recorda 
for  use  in  a  competing  business,  to  the 
destruction  of  the  security  of  the 
mortgage.    7-152. 


VMidfty  of  MassaOiuseUs  trust  as 

ed     by     rule     against    perpetuities. 

7-eis. 


Heavy  italie  tjnpe  Is 


for 


PKT8ICAI.  SYJFFERnre. 

As  element   of  damages  for   death. 
Damages. 
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PHTSIGIAMB  AND  SITRGEONS. 

Piivilefired  communications  to,  see  Evi- 
dence. 

Expense  of  medical  aid  as  element  of 
damages  for  death  in  action  for  bene^ 
fit  of  decedent's  estate.  7^1334 
(case  p.  1300) , 

Liability,  under  Workmen's  Compensa^ 
tion  Act,  of  employer  or  insuram^ 
company  for  medical  aid  furnished 
to  injured  employee,  7—545  (cases 
pp.  S33,  &39f  Si^2), 


In  hiirhway,  see  Highways. 


PULIHTIFFS. 


Parties  plaintiff,  see  Parties. 


#»»■ 


PI»AT6ROUin>8. 

Bower    of    scHool    district    to    provide. 
7-7P«. 


PliEADINO. 

Joinder  of  causes  of  action,  see  Action  or 

Suit. 
Keversal  for  error  as  to,  see  Appeal  and 

Error. 
As  evidence,  see  Evidence. 
Sufficiency  of  evidence  to  overcome,  see 

Evidence. 

Veriflcatioa. 

Suffioieney  of  verification  of  pleading  by 
person  other  than  party  to  action. 
7—4   (case  p.  1) . 

Rerfury  in  verifying  pleadings.  7^1283 
(case  p.  1279). 

Instructions  in  prosecution  for  perjury  in 
verifying  false  petition.    7-1279. 

Evidence  in  prosecution  for  perjury  in 
verification  of  petition.    7-1279. 

Admissibility  of  writings  as  basis  for  com- 
parison in  prosecution  for  perjury  in 
verifying  petition.     7-1279. 

<3onol«st«iui. 

Allegation  in  petition  for  damages  for  in« 
juries  that  the  negligence  alleged  was 
the  proximate  cause  of  the  injury. 
7-198. 

WalTer  of  defeots. 

Questions  as  to,  considered  on  appeal,  see 
Appeal  and  Error. 


Pleading  laws  and  ordinances. 

Pleading  of  ordinance.    7-396. 

T^  elief  nnder  pleadings. 

Keiief  under  prayer  for  general  relief  in 
bill  seeking  enforcement  of  an  alleged 
trust  in  land.     7-252. 

Sufficiency  of  pleading  in  action  to  enforce 
stockholder's  liability  to  support  judg- 
ment in  favor  of  creditors  of  the  cor- 
poration for  appointment  of  receiver. 
7-96. 

Limiting  damag^es  to  those  claimed  in  the 
petition  although  other  damages  are 
claimed  in  supplemental  petition. 
7-268. 

Admissions. 

Admissions  by  demurrer,  see  infra. 

Amendments. 

Amendment  of  indictment  or  criminal 
complaint,  see  Indictment,  etc. 

Supplemental  pWadlng. 

Limiting  damages  to  those  claimed  in  the 
petition  although  other  damages  are 
claimed  in  supplemental  petition. 
7-268. 

Deelaration  or  oomplaint. 

Allegations  necessary  to  hold  employer 
liable  at  common  law  for  injury  to 
his  employee.    7-1285. 


Pleas  and  answer. 

Verification  of  plea,  see  supra. 

Effect  of  allegation  of  answer  denying 
that  bills  of  exchange  were  trans- 
ferred and  indorsed  to  plaintiff  for  a 
valuable  consideration  oefore  matu- 
rity to  put  in  issue  an  allegation  by 
the  plaintiff  of  indorsement  of  the 
bills.    7-670, 

»-plea  in  bar. 

Trying  together  several  issues  on  pleas  in 
bar.     7-730. 

Reversing  judgment  and  remanding  cause 
for  trial  upon  the  remaining  issues 
where  court  below  proceeded  to  trial 
of  only  one  of  several  issues  on  pleas 
in  bar  and  erroneously  found  for  the 
defendant  upon  such  issue.    7-730. 

—  plea  in  abateateat* 

Verification  by  agent  or  attorney  of  pica 
in  abatement.     7^14. 

—  what  mnst  be  pleaded. 

Effect  of  failure  to  plead  fact  which  is 
brought  out  by  plaintiff  in  his  evi- 
dence in  chief.    7-145. 

Intent  to  defraud  creditors.    7-145. 

Demnrrer. 

Error  in  rules  on  demurrer  waived  or 
cured  below,  see  Appeal  and  Error. 

Prejudicial  error  aa  to,  see  Appeal  and 
Error. 

Demurrer  to  evidence,  see  Trial. 
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—  wlimt  admitted  by. 

Effect  of  demurrer  to  admit  conclusions 
drawn  upon  the  facts  stated.    7-1688. 

Demurrer  to  answer  in  scire  facias  to  re- 
cover penalty  of  bail  bond  as  admis- 
sion of  truth  of  allegations  that  ac- 
cused was  insane  and  in  the  custody 
of  the  law  in  another  state.    7-392. 


PUBA  IN  ABATEMENT. 

8«e  PUSADING. 


PLEA  IN 

See  PlAADiNG. 


See  Pleading. 


PI.BDOE  AND  OOU«ATEBAL  SECTDR- 


Raiifieati€M%  by  corporation  of  unaufhov" 
Used  pledge  of  securiHea  by  officer  hff 
aeoeptanee  and  retention  of  benefits. 


POISON. 

Death  or  injury  retmUing  frotn  insured*s 
voluntary  act  in  talcing  poiaon  by 
miHtake  as  caused  by  accident  or  oe- 
cidental  means,     7— ii41. 

Presumption  of  sanity  of  one  dying  as  re- 
sult of  taking  poison.     7-1213. 

Death  from  effects  of  poison  intentionally 
swallowed  as  an  accident.    7-1218. 


POLES. 

In  street,  see  Highways. 


POLICE  POWER. 

As  affecting  commerce,  see  CJommbrgb. 
In  general,  see  Constitutional  Law. 


PONBS. 

As  boundaries,  see  Boundaries. 


POOL  ROOM. 

Applicability     of    Bulle     Sales    Act     to, 
7^1  SS9, 


POSSESSION. 

Presumption  from,  see  Evidengb. 


POIXTER  OF  ATTORNET. 

Warrant  of  attorney  to  confess  jodgment, 
see  Judgment. 

RevooabilUy  of  potoer  or  mgemey  to  «ol- 
lect  interest  in  estate.  7-INI7  (earn 
p.  93S) . 

What  is  necessary  to  comrtitate  an  irrev- 
ocable power  of  attora«y.    7-938. 

Effect  on  right  to  revoke,  of  viaktng  pow- 
er in  terms  irrevocable.    7-938. 

What  interest  in  attorney  is  necessary  to 
prevent  revocation.     7-938. 

Construction  of  repugnant  clauses  in  pow- 
er.   7-988. 

Sufficiency  of  acknowledg^nent  of,  where 
notary  states  that  it  is  under  his  hand 
but  fails  to  refer  to  his  seaL    7-1858. 


-#-•-•• 


Estoppel   to  contest  liability   on '  unpaid 

stock.    7-955. 
Liability  of  holders  of  preferred  stock  is- 

sueid  in  excess  of  legal  proportion  of 

stock  paid  in.    7-955. 


Disqualification  of  grand  juror  beeanas  ofr 
see  Grand  Jury. 


■♦♦ 


Insurance  premiums,  see  Insurangb. 


PRESENTATIOir. 

Of  claim  against  decedent's  estate,  see  Ex- 

■CUT0R8   AND   ADMINISTRATORS. 

Of  note  for  payment,  see  Biu^  and  Notes. 


TeriftoaHon  of  pleadings  of  corporation 
by  preMdent.    7-^5. 
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PRESXTMPTIOiirS. 

On  appeal,  aee  Appeal  and  ERROik 
In  generalt  see  Evidsnge. 


For  electrieity,  see  Euctbicity. 
For  9Mf  aer  Gas. 


Bight  of  manufacturerf  producer,  or 
whoieaaler  to  control  resale  price, 
7-^72  (emeee  pp.  4k40,  4M)  • 


PBIHOIPAI.  AHD  AGEKT. 

la  caaeral* 

As  to  agents  of  banks,  see  Banks. 

As  to  brokers,  see  Bbokers. 

As  to  agents  of  corporation,  see  Cobfora- 

TIONS. 

Insnrance  agents,  see  Insurancb. 
Power  of  attorney,  see  Power  of  Attor- 
ney. 

Bight  of  manufacPurerf  producer,  or 
wholesaler  to  control  resale  price 
through  agency  system,    7~-4S4, 

Bffect  of  delivery  to  vendee's  agent  to 
temUnate  right  of  stoppage  in 
transitu,    7^1394:, 

MtevocalHlity  of  agency  to  collect  interest 
in  estate.     7-^47   (ease  p.  938) . 

Ratification  hy  corporation  of  unauthor» 
ized  contract  of  en^ployment  of  agent 
entered  into  hy  officer,  hy  acceptance 
and  retention  of  henefits,     7— Jr45<7. 

Sufficiency  of  verification  of  pleading  hy 
agent.     7"-ff  (case  p,  X}* 

Undisclosed  prlnolpal; 

Refusal  to  apply  rule  that  undisclosed 
principal  may  claim  profits  of  con- 
tract by  agent  when  it  would  work 
an  injury  to  llie  other  eontracting 
party.    7-81. 

IdabtUty  of  Agent. 

Fiduciary  capacity;   conflict  of  interest, 

7-81. 


PKINOIPAIi  AlfB  SURETT. 

Im  general. 

Surety  on  bail  bond,  flee  BAIL  and  Recoo- 

NIZANCE. 

As  to  guaranty,  see  Guaranty. 

Time  for  presentation  against  estate  of 
surety  on  trustee's  bond  of  claim  for 
trustee's  defalcation.     7-1014. 

Construing  contracts  of  compensated  sure- 
ties in  favor  of  the  obligee.    7-373. 

Release  or  discharge. 

Release  of  ssrety  on  bail  bond,  see  Bail 
AND  Recognizance. 


Release  of  payee  frou%  toarranty  consti- 
tuting a  part  of  the  consideration  for 
a  note  as  releasing  a  surety.  7*i0O5 
(case  p.  1698). 

Consenting  to  continuance  or  extension 
of  time  in  action  as  releasing  surety. 
7-^70  (case  p.  373) . 

Agreement  to  discharge  principal  as  re- 
leasing surety.    7-1014. 

General  rule  as  to  effect  of  changing  con- 
tract to  release  surety.    7-1598. 

Right  of  appellate  court,  in  absence  of 
special  nnding,  to  hold  as  matter  of 
law  that  laches  in  asserting  a  claim 
against  a  defaulting  trustee  preju- 
diced the  sureties  on  nis  bopd.  7-1014. 


PRINTED  8I6NATVRIL 


Sufficiency  of  signing  or  indorsing  a  hill 
or    note    hy    printing    or    stimiping, 
7-07;9    (case  p.  670) . 


Conclusiveness    of    judgment    upon. 
Judgments. 


Of  witness,  see  Witnessbs^ 


PRrini.E6X3i>  coimnHicATXoira. 

Evidence  of,  see  Eyidbnce. 

In  libel  case,  see  Libel  and  Slander. 


PROCEDURS. 

In  attachment  suit,  see  Attachment. 
In  injunction  suit,  see  Injunction* 
In  action  to  enforce  mechanics'  lien. 
Mechanics'  LacN& 


PROCHEIN  AMI. 


See  Next  F&i£ND. 


PRO  CONFESSO. 

Judgment  pro  confesso,  see  Judgment. 


Tbtm 
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PBOFITS. 

L0B8  of,  as  element  of  damages,  see  Dam- 
ages. 

lProfU9  derived  fr&tn  buMnens  <?ondtu?fed 
an  propertff  tnken  hp  eminent  do^ 
nuUn  as  evidence  of  murkei  value. 
7^163  (case  p.  147> . 

Duty  of  manufacturer  who  has  contracted 
for  his  entire  requirement  of  a  certain 
commodity  used  in  his  business  with 
a  specified  minimum  and  maximum 
Quantity  to  account  to  the  seller  for 
uie  profits  on  a  quantity  of  the  com- 
modity taken  under  the  contract  and 
not  used  in  his  business  but  resold. 
7-495. 


PmOMIMOBT  MOVSM. 


See  Bills  and  Noics. 


Of  corporations,  see  Corporations. 


See  Patent  Mbdicinbb. 


FKOVISO. 

In  statute,  see  Statutes. 


Of  loM  by  Are. 

Contention  of  innkeeper  that  failure  to 
comply  with  ordinance  as  to  means  of 
escape  in  case  of  fire  was  not  proxi- 
mate cause  of  death  of  raest  because 
she  could  not  have  reached  a  fire  es- 
cape or  used  an  extinguisher  had  they 
existed.    7-396. 


Of  loss  by 

Neglifi^ence  in  obstructing  water  or  un- 
precedented flood  as  proximate  cause 
of  injury.    7-129. 

Of  imjuvy  im  bisbway. 

Of  injury  to  traveler  in  bypath  around 
street  improvement  which  contractor 
has  failed  to  light  and  guard  where 
third  person  left  an  obstruction  in  the 
bypath,  making  it  impossible  for  ve- 
hicles, traveling  in  opposite  directions,, 
to  pass  each  other,  and  the  injured 
person  turned  into  the  barricade  to 
avoid  an  automobile  propelled  into 
the  bypath  at  reckless  speed.    7-1193. 

Erection  of  cornice  over  sidewalk  as  proxi- 
mate cause  of  injury  to  pedestrian  by 
its  fall  because  of  the  rotting  of  its 
fastenings.    7-198. 

Of  imjmry  to  servant. 

'ttecovery  under  Workmen's  Compew— » 
Mom  Aet  OB  affected  by  esetemal  in^ 
fection  frowif  or  mtbseqtteni  incident 
^ff  original  infury.  7*^1180  (case  p^ 
J  ISO) . 

Review  by  courts  of  finding  of  Workmen's 
Compensation  Commission  as  to  proxi- 
mate cause  of  injury.    7-1180. 

Necessity  of  alleging  that  negligence  of 
master  was  proximate  cause  of  injury 
in  action  at  common  law  for  injury  to 
servant.    7-1286. 


PBOXIMATE  CAUSE. 
Im  geaoraL 

Meamtre  of  damagea  in  action  for  pereon-' 
ol  injuries  commenced  by  decedent 
in  Ms  lifetime  and  revived  by  his 
personal  representative  where  in- 
jury  was  net  the  preximete  cauee  of 
death.     7^18dO. 

Pleading  as  to.    7-198. 

Definition  of  proximate  cause.    7-129. 

Effect  of  fact  that  one  alleged  to  have 
been  injured  by  another's  negligence 
had  a  means  of  escape  from  the  im- 
pending danger  of  which  he  failed  to 
avail  himself.    7-396. 

Effect  of  fact  that  some  other  cause  con- 
curred with  the  negligence  of  defend- 
ant in  producing  injury.    7-129. 


See  Blood  Poisoning. 


pimncATioir. 

Of  libel,  see  Libel  and  Slander. 


See  Charities. 


*••» 


PUBLIC   COHTRACTS. 

Contracts  for  public   imprsvem^its* 
Public  Improvements. 
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PVBIJC  COKPOBATIOHS. 

Liability    of,    for   acts  of   Morvants, 
Charities. 

See  also  Counties;  Municipal  Corpora- 
tions. 

LiahUity  of  public  corporation  for  money 
received  by  it  for  unlawfuliy  i&eued 
instrument  of  indehtedneBB.  7—^53 
(case  p.  34:6) . 


PUBUO  IMPBOVfiMEHTa. 


Effect  of  provision  that  all  work  shall  be 
done  in  sections  consisting  of  the 
space  between  the  property  line  and 
the  center  of  the  street,  so  that  the 
street  shall  at  no  time  be  entirely 
cloeed,  to  forbid  the  extending  of  the 
barricade  beyond  the  center  line  of  the 
street.    7-1193. 

Right  of  travelers  upon  highway  to  com- 
plain of  breach  by  contractor  for  its 
improvement,  of  his  contract  with 
road  commissioners  to  maintain  a 
watchman  to  protect  the  work  from 
injury.    7-1193. 


Injuries  from  fixing  or  changing  grade  of 
street,  see  Highways. 

Right  of  one  contracting  with  city  for 
public  improvement  to  be  absolved 
from  liability  for  injury  inflicted  up- 
on private  property  on  the  theory  that 
he  is  acting  as  agent  of  the  munici- 
pality in  performing  a  function  of 
government     7-268. 


PUBLIC  XJUf D8. 

Application  of  the  rule  of  the  Dutch  law 
under  which  a  grant  was  made  on 
Manhattan  island  by  representatives 
of  the  Dutch  government,  that  all 
lands  used  for  streets  shall  revest  in 
the  government,  where  streets  were 
opened  after  the  island  had  passed 
to  tile  English.    7-629. 


CmnaUtniionaUty  of  statuiee  providing 
for  bcuniy  or  pension  for  soldiers, 
7^1636   (case  p.  1017). 


PUBLIC  OFFICEBS. 


PUBLIC  POUCT. 

As  affecting  contract,  see  Contracts. 


♦  •» 


PUBLIC  PUBPOfilE. 

Purposes  for  which  public  funds  may  be 
used,  see  Public  Moneys;  Taxes. 


PUBLIC  SCHOOLS. 


See  Schools. 


PUBLIC  8EBVICE  COHmSSIOH. 

Review  by  courts  of  flnding  of  fact  by 
Commission.    7-1081. 

What  is  a  public  service  corporation  with- 
in meaning  of  statute  defining  juris- 
diction of  Public  Service  Commission. 
7-1081. 

Power  of  Commission  to  regulate  furnish- 
ing of  electricity  to  industrial  con- 
cerns.   7-1081. 


PUBLIC  8BBVIOB  COBPOBATIOKS. 

Power  of  Public  Service  Commission  over, 

see  Public  Service  Commissions. 
See  also  Carriers;  Electricity;  Gas. 


For  crime,  see  Criminal  Law. 


Parol  evidence  as  to,  see  Evidence. 
Public  purpose,  see  Pubuc  Purpose. 


QUALIFICATIOir. 

Of  grand  juror,  see  Grand  Jury. 


QUE8TIOH8  POB  JURT. 

See  Trial. 


See  Officers. 


BAG  BUraCESS. 

Effect  on  rights  of  one  leasing  building 
for  rag  and  junk  metal  business  of 
prohibition  by  public  authorities  of 
further  use  of  building  for  storage  of 
rags.    7-882. 
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In  s9B«vaL 

For  all  questions  involving  the  duty  and 
liability  of  a  railroad  company  as  a 
carrier  to  its  patrons  or  the  public 
or  governmental  control  of  railroad 
companies,  see  Carriers. 

Use  and  obstruction  of  highway  by,  see 
Highways. 

Duties  and  liabilities  of  railroad  companies 
with  respect  to  their  employees,  see 
Master  and  Servant. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  to  railroad  employee, 
see  Workmen's  Compensation. 

Covenant  to  maintain  in  consideration  of 
grant  of  land  as  one  running  with 
the  Und.    7-SlO. 

Right  of  successors  of  covenantee  to  main- 
tain action  for  breach  of  covenant  for 
maintenance  of  railroad.    7-810. 

Period  covet^il  by  covenant  or  condition 
mibeequent  for  maintenance  of  raii' 
road.    7^817  (cane  p,  SMO), 


See  Brokers. 


Admissibility  of  evidence  of  other  fires  on 
question  whether  fire  was  set  out  by 
railroad  locomotive.     7-262. 


♦  •» 


Covenants  and  conditions  as  to,  see  Cove- 
nants and  Conditions. 

Measure  of  damages  for  injuries  to. 
Damages. 

Dedication  of,  see  Dbdigation. 

Dower,  see  Dower. 

As  to  ejectment,  see  Ejbctment. 

As  to  fixtures,  see  Fixtures. 

Matters  as  to  landlord  and  tenant, 
Landlord  and  Tbnant. 

Mortgage  on,  see  Mortgagb. 

Of  religious  societies,  see  Religious  So- 
cieties. 

Taxation  of,  see  Taxe& 

Rights,  dutpos,  and  liabilities  on  sale  of, 
see  Vendor  and  Purchaser. 

Defects  in  title  to  property  sold,  see  Ven- 
dor AND  Purchaser. 


On  appeal,  see  Appeal  and  Error. 


"•-»- 


RATES. 

Regulation  of,  as  impairment  of  contract 
obligation,  see  Constitutional  Law. 
For  electricity,  see  Electricity. 
For  gas,  see  Gas. 
Of  iidieritance  tax,  see  Taxes. 


Question  for  jury  as  to,  see  Trial. 


RATIFICATIOM. 

Of  contracts,  generally,  see  Contracts. 

Of  contract  by  corporation,  see  Corpora- 
tions. 

Of  contract  by  incompetent,  see  Incom- 
petent Persons. 

By  iegiaiature  of  action  of  local  authori' 
ties  in  raising  moncff  to  procure  en- 
li&iments  in  tnilitary  sorvioe. 
7^1040. 

Ratification  by  father  of  work  contracted 
for  by  child.    7-1067. 


RSABIKG  CntOLE  BOOKS. 

Power    of    school    district    to    proiHde. 
7-.7P7. 


Vaiidity  of  rebate  allowed  by  mmnufmC' 
turer,  producer,  or  wholesaler  to 
persons  maintaininp  price  ^ksed  hy 
him. 


AppoiMtment. 

Effect  on  appointment  of  receiver  for  in- 
solvent corporation  of  statutory  rem- 
edy to  enforce,  liability  of  stockhold- 
ers.   7-955. 

Sufficiency  of  pleading  in  action  to  en- 
force stDckfaolder's  liability  to  support 
judgment  in  favor  of  creditors  of  the 
corporation  for  appointment  of  re- 
oeiver.    7-96. 

UabUitjr. 

Indivitlnal  liability  for  infury  to  person 
or  property  of  third  person  due  to 
ncffligBnce  or  ni^lation  of  statuie  or 
ordinance  in  managanent  of  eaimte, 
7-414. 


HeaTj  Italia  tarpe  la 
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Interest  on  claims  against  receiver.    7-955. 

Aettoas. 

Action  to  enforce  stockholder's  liability. 
7-955. 


oompeasatioa* 

Kight.  of  receiver  appointed  to  collect  un- 
paid stock  subscriptions  to  expenses 
and  compensation,  to  be  paid  by  stock- 
holders.    7-955. 


Of  executor  or  administrator  for  expendi* 
tures,  see  Executors  and  Adminis- 
trators. 

Heimbuvffemenp  to  drafted  ttie^i  for  com" 
mutation  tnoney  or  expenne  for  pro^ 
curiny  suhatitute,     7— i0o^. 

Constitutionality  of  statute  providing  for 
reimbursetnent  for  those  who  ad- 
vanced money  tou^ard  public  funds 
with  which  to  procure  enHstments 
for  military  service,     7^1640. 


Right  to  9upplenient  abstract  hy  deeds 
whese  vendor  covenants  to  furnish 
abstract  showing  title.     7~ii74. 


REINCORPOaATIOir. 


Of  banks,  see  Banks. 


BECOGNIZAirCS. 

See  Bail  and  Recognizancb. 


BEJECTION. 


Of  offer,  see  Contracts. 


BECORD8  AKD  RECORDING  I^AIXTS. 

Record  on  appeal,  see  Appeal  and  Error. 
Records  as  evidence  generally,  see  Evi- 
dence. 
As  to  legislative  journals,  see  Statutes. 

Rights f  as  regards  copying  or  reproduce 

tion,  of  parties  to  sale,  mortgage,  or 

other  contract  in  relation  to  records 

■or  abstracts,     7— i56   (case  p.  152), 

Entry  of  libel  in  records  as  a  publica^ 
tion.     7^900  (case  p»  895).     ' 


Implied  contract  to  pay  for  service  by,  see 
Contracts. 

Services  rendered  by  son  to  father  with- 
out agreement  to  pay  therefor  as  con- 
sideration for  conveyance.    7-1041. 


Of  surety,  see  Principal  and  Surett. 


Right  of  court  to  set  aside,  confirm,  or 
modify  report  of  referee  in  disbar- 
ment proceeding.     7-89. 

Presumption  and  burden  of  proof  as  to 
correctness  of  report  of  referee.    7-89. 


REFUSE. 

Recovery  under  Workmen's  Compensation 
Act  for  injury  by  explosion  of  refuse 
to  one  not  engaged  in  handling  the 
refuse.    7-1301. 


On  appeal,  see  Appeal  and  Error. 


REI^VAHCT. 

Of  evidence,  see  Evidence. 


REUGIOUS  SOCIETIES. 

"bistinction  between  condition  and  covC' 
nant  in  grant  of  land  for  church  pur- 
poses.     7^1429    (case  p.   1422). 

Effect  of  words  "on  condition  that  said 
church  be  and  remain  connected  with 
a  specified  synod"  as  a  condition  sub- 
sequent.   7-1422. 

Effect  of  provision  in  resolution  author- 
izing conveyance  of  property  by  one 
church  on  condition  that  g^rantee  be 
and  remain  connected  with  a  specified 
synod  to  make  connection  with  that 
synod  a  condition  precedent  to  the 
vesting  of  title.    7-1422. 


^ 


Tltes^dash  in  each  oitatlon  stands  for  AX»R. 
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RESISTUrO  OFFICES. 

See  Obstructing  Justice. 


.1 


REMAMDING. 

Remandine  case  to  lower  court,  see  Appeal 

AND  ERROR. 


In  case  of  ille^sral  contract,  see  Contracts. 
Election  of,  see  Election  of  Remedies. 
In   case   of   fraudulent  conveyances,   see 
Fraudulent  Conveyances. 


#•» 


REMITTITUR. 

On  appeal,  see  Appeal  and  Error. 


REHT. 

In  general,  see  Landlord  and  Tenant. 

Ratification  hy  corporation  of  unauthor* 
izeA  contract  to  rent  pergonal  prop* 
erty  entered  into  hy  officer  hy  accept" 
ance  and  retention  of  henefita, 
7^1490. 


REPAIRS. 

Ratification  hy  corporation  of  unauthor" 
ized  €H>ntract  for  repairs  entered  in* 
to  hy  officer  hy  acceptance  and  re* 
tention  of  hencfits.    7^1409. 

Coat  oft  as  necessary  or  proper  element 
in  fixing  damages  for  destruction  of, 
or  injury  to,  huUding.     7^281. 


Of  statutes,  see  Statutes. 


Of  referee,  see  Reference. 


♦♦ 


REPUGNAJTT  CLAUSE. 

In  contract,  construction  of.    7-938. 


RES  IPSA  liOQUITUR. 

See  Evidence. 


#•» 


RESTAURANTS. 

AppUedbiUty     of    BuUe    Saies 
7-15*7. 


AeC    to. 


RETURN. 

Of  process,  see  Writ  and  Procbsb. 


I 


See  Internal  Revenue. 


Of  suit,  see  Abatement  and  Revival. 

♦♦♦ 

REVOCATION. 

Of  power  of  attorney,  see  Power  op  At- 
torney. 
Of  agency,  see  Principal  and  Agent. 

Effect  of  reservation  of  power  of  revoca- 
tion in  trust  established  by  man  fw 
benefit  of  children  to  render  it  tax- 
able as  in  contemplation  of  deat^ 
7-709. 


Risk  insured  against,  see  Insurancs. 


Navigability  of,  see  Watsrs. 


Sufftetency  of  signing  or  i 
or  note  hy,    7-^72, 


RUUBS  OP  DECISION. 


In  general,  see  Courts. 


Of  public  officer,  see  Officers. 


H««T7  italic  type  is  used  for  annotations;  ronian  twe  for  cases. 
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Of  note,  see  Bnxs  AND  Notes. 

Sale  as  fraud  on  creditors,  see  Fraudu- 
lent Conveyances. 

Sales  in  bulk,  see  Fraudulent  Convey- 
ances. 

Judicial  sale,  see  Judicial  Sale. 

Ratification  Jf^  corporation  of  unauthor^ 
ized  contract  to  purchase  or  seil  per* 
9onaUy  entered  into  by  officer,  &y 
acceptance  and  retention  of  heneflts. 
7-i45P. 

Validity  of  contract  fMng  price  to  he 
charged  hy  purchaser,  assignee,  or 
licensee  of  patented  article*     7—^77. 

Effect  of  delay  of  principal  in  disapprove 
ing  or  rejecting  orders  for  goods  talC' 
en  hy  agent  subject  to  approval* 
7^1  ess  (case  p.  issa). 

DelWery;  passing  of  title* 

Passing  of  title  upon  recovery  by  the  sell- 
er of  a  judfiniient  for  the  purchase 
price.    7-1370. 

Warranty. 

Release  of  payee  front  warranty  oottAtl- 
tuting  a  part  of  the  consideration  for 
a  note  as  releasing  surety.  7-*f  005 
(case  p.  laOS), 

Treating:  as  one  contract  contract  of  sale 
and  a  warranty  of  the  chattel  sold, 
executed  at  the  same  time.    7-1598. 

Riskts  and  llaMlttie«  of  parties.  ' 

C4matr%Mtion  of  contr€fct  for  sale  of  com- 
modity  to  extent  of  the  huyer^s  t*e- 
qui^*ements,     7^49S   (cases  pp.  4:93 f 

4:05). 

Duty  of  manufacturer  who  has  contracted 
for  his  entire  requirement  of  a  cer- 
tain commodity  used  in  his  business 
with  a  specified  minimum  and  maxi- 
mum quantity  to  account  to  the  seller 
for  the  profits  on  a  quantity  of  the 
commodity  taken  under  the  contract 
and  not  used  in  his  business  but  re- 
sold.   7-496. 

— >  eondltlonal  sale* 

Right  of  purchaser  on  condition  to  recover 
payments  made  on  rescission  of  his 
contract  for  defects  in  article  pur- 
chased.   7-990. 

Provision  in  conditional  sale  contract  for 
retention  of  payments  as  rent  in  case 
possession  is  retaken  because  of  pur- 
chaser's default.    7-990. 

Right  as  against  landlord  of  third  person 
to  whom  holder  of  ground  lease  had 
transferred  all  his  rights  in  gas 
ranges  and  beds  purchased  by  him  un- 
der conditional  sale  and  installed  in 
apartment  building  erected  by  him, 
and  whom  the  vendor  had  accepted  as 
the  purchaser  in  place  of  the  lessee. 
7-1573. 


•'■t^ppase  la  transltv. 

When  Hgikt  of  steppage  in  traneUu^  ter^ 
n^inates,  7-- ia74  (cases  pp,  ises, 
1370) . 

Effect  on  right  of  stoppage  in  transitu  of 
fact  that  title  has  passed  to  the  ven- 
dee.   7-1370. 

Limiting  right  of  stoppage  in  transitu 
where  title  hoB  been  transferred  to 
the  buyer  to  case  where  buyer  is  in- 
solvent   7-1366. 

Question  for  jury  as  to  whether  right  of 
stoppage  in  transitu  has  ceased. 
7-1366. 

—  reselsaioB* 

Right  of  In^yer  of  chattels  to  Uen  upon 
the  property  where  he  rescinds  the 
contract,     7^^993  (case  p.  990)» 

—  rlgkts  as  to  third  persons;  lioaa  ftde 

purchasers. 

Sale  hy  original  vendee  to  bona  fide  pur^ 
chaser  as  terminating  right  of  siop^ 
page  in  transitu.    7^1412. 


BAJLEB  AGEirCT. 

Right  of  manufacturer,  producer,  or 
wholesaler  to  control  resale  price 
through  agents  system*    7'^4S4, 


SAIiOOMS. 

Intoxicating  liquors  generally,  see  Intoxi- 
cating Liquors. 

Applicability  of  BuXk  Sales  Act  to. 
7^1  &SS. 

Lease  of  property  for  purpose  of  saloon 
and  other  specified  uses  as  affected 
by  a  restriction  on  its  use  as  a  saloon 
by  statttte,  ordinance,  or  ruling 
adopted  or  made  during  the  term, 
7^S3€. 


SCHOOLS. 

Officers;  contracts. 

Extent  of  potrer  of  school  district  to  pro- 
vide for  the  comfort  and  eonven* 
ience  of  teachers  and  pupils.    7*791 

(case  p.  7SS). 

Power  of  school  district  to  contract  gen- 
erally.    7-788. 


The  dash  In  each  citation  stands  for  AX.R. 
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yaiidUp  of  aiUgtute  or  o^her  refptimtionm  oB 
U>  the  uaef  or  teaching,  of  foreign 
languages  in  achoole.    7— i0P5  (oaae 

p.  less). 

Construction  of  statute  as  to  teaching  of 
foreigrn  languag:e  in  schools.    7-1688. 


SEAIk 

Necessity  of  seal  to  authenticate  certificate 
of  acknowledgment,  see  Acknowledg- 
ment. 

Of  notary,  see  Notary. 

Sufficiency  of  instrument  signed  between 
several  parties  where  signature  is  pre- 
ceded by  the  words  ''given  under  our 
hands  and  seals"  followed  by  the  seal 
after  name  of  party.    7-1658. 

Sufficiency  of  seal  in  absence  of  scroll  op- 
posite signature.    7-1658. 

Sufficiency  of  seal  where  intention  to  seal 
is  not  declared  in  the  body  of  the  in- 
strument   7-1658. 


SEARCH  Am  SEIZURE. 

Power   to   ismte  warrant  for  search  of 
train,    7^121  (case  p.  117).' 


Right  of  manufacturer  or  wholesaler  to 
control  resale  price  of  goods  man^^ 
factured  by  secret  process,     7— #^2. 


SEfKES. 


See  FrnwRRiTsa 


See  Search  and  Seizure. 


SEKTENCE. 

For  crime,  see  Criminal  Law. 


SEPARATION. 

Of  powers  of  government,  see  Constitd- 

TiONAL  Law. 
Of  husband  and  wife,  see  Divorce  and 

Separation. 


♦  •» 


SECRETARY. 

Verification  of  pleadings  of  corporation 
by  secretary,     7— i?tV. 


SERVICES. 

Implied  contract  to  pay  for,  see  Con- 
tracts. 

Services  rendered  by  son  to  father  with- 
out agreement  to  pay  therefor  as  con- 
sideration for  conveyance.    7-1041. 


SECRETARY  OF  STATE. 

Conferring  upon  a  board  control  of  pay- 
ment of  soldiers'  bonuses  as  violation 
of  constitutional  provision  making  the 
secretary  of  state  state  auditor. 
7-1617. 


SECRET  COMMISSIOir. 

Acceptance  of  secret  compensation  by 
bank  officer  or  employee,  in  nuiking 
a  loan  by  the  bank,  as  charging  the 
banU  uHth  ueury,  7^139  (case  p. 
137). 


SECRET  ICARKS. 


Right  of  manufacturer  selling  his  product 
outright  to  have  secret  marks  pre* 
served  on  the  inclosing  cartons.  7-440. 


SET-OFF  AND  COXTNTERCI.AI]t. 

Between  partners,  see  Partnership. 

Cross  rates,  bills  a  fid  checks  as  consider* 
ation  for  each  other.  7-^1  S4f 9  (esse 
p,  1603), 

Bight  to  set  off  personal  indebtedness  of 
guardian  or  other  fiduciary  againtt 
claim  arising  o%U  of  transaction  in- 
volving  devastatfU.  7— ^P4  (case  p» 
890). 

Effect  of  judgment  in  suit  for  recovery  of 
money  on  possible  counterclaim  not 
pleaded.    7-730. 


See  Compromise  and  Sbttlement. 


HeaTy  italic  type  is  used  ti 


»tatioasi  roHuin  type  for  oases. 
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SEVEBABIUTT. 

Of  contract,  see  Contracts. 


SPSCIAI.  IXGI8ULTION. 


See  STATU1V8. 


SHERMAN  ANTI-TRUST  I«AW. 

See  Monopoly  and  Combinations. 


SP8CIFIC  PERFORaCAMCHB. 

Necessity  of  pleading  intent  to  defraud 
-  creditors  as  defense  to  action  for  spe- 
cific performance.    7-146. 
Illegal  or  fraudulent  contract.    7-146. 


Homicide  by,  in  attempting  to  arrest  or 
prevent  escape,  see  Homicide. 

As  a  per»on  in  authority  tcithin  rule 
ejcfludiny  cottfcHttions  tnade  nutler 
pi'omise  of  immunity  hy  p^'aoti  in 
authority.     7^421, 

Contempt  in  charging  sheriff  with  cor- 
ruption in  drawing  a  prejudiced  grand 
jury.    7-339. 


^•» 


JMIvery  of  goods  to  ntaMer  of  ship 
ototwdf  chartered  or  desiffnated  by 
vendee  an  tertninaling  right  of  stop^ 
page  in  transitu.     7^140S, 


SFEOUIiATION. 

Duty  of  one  contracting  to  furnish  such 
supplies  of  a  specific  kind  as  the  pur- 
chaser may  require  for  his  own  con- 
sumption or  in  the  conduct  of  his  own 
business,  to  fill  an  order  entered  by 
the  purchaser  just  before  the  expira- 
tion of  the  term  of  the  contract  for 
the  purpose  of  speculation.    7-493. 


Constitutional  guaranty  of  freedom  of,  see 
Constitutional  Law. 


SPUR  TRACKS  AND  SIDINGS. 


SIBETRAGK8. 

See  Spur  Tracks  and  Sidings. 


-♦^ 


Period  covered  hy  covt^nant  or  camlition 
subsequent  for  iscation  and  mainte' 
nance  of.    7— *50. 

Gross  negligence  in  leaving  switch  lead- 
ing to  sidetrack  open  at  time  when 
passenger  train  is  expected.     7-840. 


SIDEWALK. 

Proximate  cause  of  injury  on,  see  Proxi- 
mate Cause. 


SI^NDER. 


See  Libel  and  Slander. 


SI.AVES. 

Master  of  statues  as  %vithin  contempUUion 
of  rule  excluding  confe^mion  made 
under  promise  of  immunity  by  per- 
son in  authority.    7^434. 


-»♦ 


SOUDIERS. 


See  Army  and  Navy. 


STARVE. 

Injunction  against  threatened  establish- 
ment of,  in  residence  neighborhood. 
7-739. 


<#-•- 


See  Internal  Revenue. 


«♦♦♦ 


STATE. 


Ib  general. 


NeceHHity    that    seal    of   notary    contain 
name  of  state.     7^1 60S. 

Personal  liability  for  expenses  incurred,  of 
members  of  voluntary  association  act- 
ing by  request  of  the  governor,  for 
the  purpose  of'  promoting  an  exhibi- 
tion to  advertise  the  state.    7-218. 


The  dash  in  each  eltation  stands  far  AX.R. 
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Relation  t«  Federal-  t^oyrwnnmvnt. 

ConstitutionaUty  of  elate  siatuies  prO" 
viding  for  hounties  or  pensions  for 
aoUUers.    7^1€S€  (ease  p.  1617). 


Right  of  states  to  legislate  in  matters  of 
concurrent  jurisdiction  between  Fed- 
eral and  state  governments.    7-1617. 

When  are  statutes  of  Congress  and  stat- 
utes of  a  state  in  conflict.    7-1617. 

Reservation  to  states  of  powers  not  ex- 
pressly or  by  necessary  implication 
granted  by  the  Constitution  to  the 
Federal  government.    7-1617. 

Reservation  to  states  under  Federal  Con- 
stitution of  certain  military  policies. 
7-1617. 

Effect  of  power  conferred  upon  Congress 
by  the  Federal  Constitution  over  the 
Army  and  Navy,  and  an  act  of  Con- 
Stress  in  pursuance  thereof,  to  pre- 
clude states  from  granting  bonus  to 
soldiers  to  enter  the  Federal  Army 
from  the  states.    7-1617. 


STATB  COURTS. 

Following  Federal  decisions,  see  CousTS. 


♦  •» 


STATEBCEITT. 

On  appeal,  see  Appeal  and  Eickor. 


STATE'S  ATTORNEY. 

See   DianticT  and   Prosecuting   Attoa- 

NEYS. 


STATIOH8. 

Period  covered  hy  covenant  or  condition 
suhscfittent  for  location  and  mainte^ 
nance  of  tic  pot,     7^818, 


STATUTES. 

Im  general. 

Review  of,  by  courts,  see  COURTS. 
Effect  of  violation  of,  see  Violation 
Law. 


OF 


Lease  of  property  for  specified  exdttisive 
uses  as  affected  hy  a  partial  restrict 
Hon  upon  such  uses  hy  statute  enact' 
ed  during  term.     7— ^^0. 

Exdusiveness  of  statutory  remedy.  7-956. 


ketment. 

As  to  initiative  or  referendum,  see  Initia- 
tive, Repbrendum  and  Recall. 


Effect  of  use  of  enacting  clause  differing 
slightly  from  that  indicated  by  Con- 
stitution.   7-396. 

Time  of  passage  aad  takiag  effect. 


Conclusiveness  of  legislative  dedarmtion 
of  emergency,    7— 5 IP  (ceuse  p.  SIS), 

Effect  of  declaring  an  emergency  in  the 
enactment  of  a  law  ivithoul  deflar^ 
ing  it  free  from  the  operation  of  the 
referendum,     7^630   (case  p.  SSS). 

Constitutional  requirement  that  facts  up- 
on which  an  emergency  bill  can  be 
made  to  take  effect  immediately  shall 
be  set  forth  in  the  preamble.    7^16. 

Sufficiency  of  declaration  in  statute  as  to 
emergency  or  reason  why  act  should 
take  immediate  effect.    7-526. 

Right  to  put  statute  into  effect  by  an 
emergency  clause  prior  to  the  time 
within  which  it  may  be  referred  un- 
der constitutional  provision  for  refer- 
endum.   7-526. 

Validity. 

Effect  of  enacting  clause  on  validity,  see 
supra. 

Construing  statutes  so  as  to  sustain  va- 
lidity, see  infra. 

Validity  of  statutes  on  various  particular 
subjects,  see  those  subjects. 

^fusal  of  court  to  pass  upon  questions  of 
constitutional  law  unless  strictly 
necessary.    7-516. 

Right  to  declare  statute  attempting  to  put 
into  force  a  direction  of  the  (institu- 
tion invalid  because  it  is  not  as  com- 
prehensive as  the  Constitution  intend- 
ed.    7-1149. 

Effect  of  unreasonableness  of  law.    7-1688. 

When  are  statutes  of  Congress  and  stat- 
utes of  a  state  in  conflict.    7-1617. 

Jadioial  ezamlnatioa;  legislatlTe  Jewr- 
nals. 

Examination  of  reports  of  committees  in 
charge  of  bill  in  determining  legisla- 
tive intent.     7-701. 

Examination  of  records  of  legislative  pro- 
ceedings or  debates  of  individual  mem- 
bers in  construing  doubtful  language 
in  statute.    7-696. 

Title. 

Reference  to  title  as  aid  to  construction, 
see  infra. 

Sufficiency  of  title  of  act  forbidding  teach- 
ing of  anv  subject  in  school  in  any  lan- 
guage other  than  English.    7-1688. 

Iiocal  or  speolal  legislation. 

Tax  to  provide  bonus  for  soldiers.  7-1617. 

Constmotion. 

Examination  of  legislative  journals  or 
records  as  aid  to  interpretation,  see 
supra. 

Construction  of  statutes  on  various  par- 
ticular  subjects,   see  those   subjects. 


HeaTj  italic  type  is  used  far  aniiotatioas;  roman  type  for  cases. 
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Legislative  intent.    7-701,  1688. 

To  uphold  statute.    7-1688. 

Considering  pre-existing  law  and  other 
acts  relating  to  same  subject.  7-1688. 

Recourse  to  historical  facts  or  general  in- 
formation.    7-1688. 

Statutes  in  pari  materia.    7-1688. 

General  purpose  of  proviso  in  statute. 
7-539. 

Meaning  of  words.    7-589,  1149. 


—  striet  or  liberml  coastimotion. 

Penal  or  criminal  statutes.    7-1688. 
Statutes  in  derogation  of  common  law. 

7-1681. 
Remedial  legislation.    7-1688. 

—  adopted  or  re-enaoted  statnte. 

Following  construction  of  statute  Feadopi- 
ed  by  the  legislature  after  such  con- 
struction was  given.    7-1658. 

Adoption  with  statute  adopted  from  other 
state  of  construction  given  it  by 
courts  of  state  of  origin.    7-709. 


Repeal  of  hounty  or  pension  laws  as  af* 
fecHng  vested  rights.    7-*-i^d7. 


8TBBAM8. 

Navigability  of,  see  Watsbs. 


8TRE£T  RAIIiWATtt. 

As  carriers,' see  Carriers. 

Estoppel  of  ntunieipaHty  fo  dewy  that  U 
gave  its  consent  to  francHi&e  for  uae 
of  street  hy  street  railtvay  company, 
7^124S   (case  p.  1289). 


8TBICT  COJCSTRXTCTIOW. 

Of  statutes,  see  STATursa. 


SUBIifiASE. 

See  Landlord  and  Tenant. 


STAY. 

Of  execution,  see  Execution. 


STEREOSCOPE. 

Poufer    of    school    district    to    provide. 
7-*7P5. 


SUBSCKIFTION. 

To  corporate  stock,  see  Corporations. 


SUBSTITUnOH. 

On  death  of  party,  see  Abatemknt  and 

Revival. 
Of  attorney,  see  Att6rnbts. 


STEREOSCOPIC  VIEWS. 


STOCK. 

In  corporations  generally,   see  Corpora 

TIONS. 


STOCKHOUIEBS. 

See  Corporations. 


SUCCESSION  TAX. 


Power    of    school    district    to    provide^      See  Taxes. 
7-794. 


SXTFFERIIIG. 


See  Pain  and  43i7VFERiNe. 


SUICIDE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence. 
Of  insured,  see  Insurance. 

Question  for  jury  as  to.    7-1213. 


STOPPAGE  IK  TRANSITU. 

Right  of,  see  Sale. 


SUPPLEM£NTAI«  PLEADING. 

See  Pleading. 


Tl&«  dask  In  em»U  oitati«n  stands  for  A^KR. 
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8VPPI.IEa. 

Power  of  school  district  to  provide  for. 
7^799. 


SUPPORT. 

Afrreement  for  separate  maintenance  of 

wife^  0Be  DivotCE  ano  Separation. 
Of  infant,  aee  Infants. 

Agreement  to  tmpport  donor  am  a  con- 
oideration  exempting  tranMfer  fron^ 
muccension  or  inheritance  tax* 
7^1099. 


SmUBTIES. 

In  general,  see  Principal  and  Surety. 


SURRENDiaU 

Of  accused  by  hia  bail,  see   Bail  and 
Recognizance. 


817RTAX. 

Imposing  a  surtax  upon  incomes  of  a  par- 
ticular year  to  provide  bonus  for  sol- 
diers.   7-1617. 


SURTITAI.. 

Of  cause  of  action,  see  Abatement  and 
Revival. 


«•-»■ 


BUSPENSIOir. 

Of  power  of  alienation,  see  Perpetuities 


8WITCHB8. 

See  Spur  Tracks  and  Sidingb. 


-•-»- 


TANK  CARS. 

Ihity  of  carrier  to  furnish,    7—143  (case 
p.  J49). 


TAXES. 

Im  fceneral. 

As  to  internal  revenue,  see  Internal  Rev- 
enue. 


Assessments  for  public  improvements. 
Public  Improvements. 

Admissibility  on  question  of  value  of  prop- 
erty of  assessment  thereof  for  pur- 
poses of  taxation.    7-157. 

Fee  paid  for  license  to  construct  a  vault 
beneatb  highway  as  a  tax  or  assess^ 
ment  for  revenue.     7-629. 

Payment  of  taxes  assessed  on  land  claimed 
to  have  been  dedicated  to  municipality 
as  evidence  to  defeat  presomptioQ  of 
dedication.    7-718. 

Permitting  counties  to  issue  bonds  to  meet 
a  tax  levied  by  the  state  as  an  unlaw- 
ful delegation  of  l^rislative  power. 
7-1617. 

F«r  wkat  purpose* 

ConstUutionality  of  statutes  providing 
for  bou»itg  or  pension  for  soldiers. 
7-i9H9  (casep*  1917). 

Effect  of  long-continued  practice  of  legia- 
lature  in  raising  money  by  taxatioB 
for  particular  purpose.    7-1617. 

WKat  taxable. 

Property,  transfers,  and  interests  subject 
to  inheritance  or  succession  tax,  see 
infra. 

Legal  nature  of  Massachusetts  trust  for 
p%irp*m€s  of  taxation.     7'^24. 

Saccessioii  tax. 

Distinction  between  estate  tax  and  legacy 
tax.    7-696. 

Inheritance  tax  as  a  tax  upon  the  right  to 
receive  property  under  a  will  rath^* 
than  upon  the  property  itself*  or  the 
right  to  transmit  it.    7-685. 

—  exemptions;  aaiformitjr. 


Question  whether  the  **property**  or  **es» 
fate'^  that  is  exempted  from  inherit' 
an€*e  tax  is  the  ptntperty  or  estate  of 
the  decedent  or  the  property  or  «•- 
tate  that  passes  to  the  separate  bette- 
fidaries.    7—98S. 

Review  by  courts  of  exemptions  granted  in 
Income  Tax  Law.     7-1617. 


—  persons,  transfers,  and  Interests 
Jeot  to  tax. 


Consideration  as  affecting  liabiiity  to  a 
HttcccMttion  or  inheritance  tnx.  7— 
1049  (case  p.  J041), 

When  trannfer  deemed  to  be  one  in  eon- 
tcm  plat  ion  of  death,  tclthin  the 
meaning  of  the  Inheritance  Tax  Ixtw. 
7-^1928   (case  p.  1923). 

When  transfer  is  made  in  contemplatioB 
of  death  so  as  to  render  it  taxaUe. 
7-709,  1023. 


Heavy  itnlie  type  is  nsed  for  annotations;  ronan  type  for  cases. 
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Evidence  on  question  whether  gift  was 
made  in  contemplation  of  death. 
7-1023. 

Conveyance  intended  to  take  effect  after 
death  of  grantor  as  subject  to  tax 
though  the  intention  of  the  parties  is 
not  evidenced  in  writing.    7-1041. 

Effect  of  reservation  of  power  of  revoca- 
tion in  trust  established  by  man  for 
benefit  of  children  to  render  it  taxable 
as  in  contemplation  of  death.    7-709. 

— 'assessneBt  Amd  eolleotiom;  wko  aaust 
pay. 

Deilut'tion  of  Federal  estate  tax  hef&re 
romputtng  state  tax.  7—714  (case 
p,  709). 

LlaMUty  as  hettreen  residtiarif  estate  and 
legacies  or  dt^vises  for  Feilvi*al  entate 
tax,     7-70«   (castiH  pp.  tfO&,  701). 

Whole  estate  or  inilividual  Hhaven  as 
basis  of  compHiation  of  itHieritance 
tax,     7^i$S8   (cane  p.  685). 

Question  whether  tax  is  upon  the  entire 
estate  or  the  particular  devise  or  be- 
quest.    7-696. 

Question  whether  residuary  or  particular 
legatees  must  pay  tax.    7-701. 

Conversion  of  estate  tax  into  legacy  tax. 
7-701. 

bcome  tax. 

Liegal  nature  of  MaH»arhnsetts  trust  for 
purposes  of  income  taxation.     7— ©*^5. 

— •  equality;  uniformity;  exemptions. 

Application  to  income  tax  of  uniformity 
clause  of  Constitution.     7-1617. 

Validity  of  classification  under  Income 
Tax  Law.     7-1617. 

Imposing  a  surtax  upon  incomes  of  a  par- 
ticular year  to  provide  bonus  for  sol- 
diers.   7-1617. 

Effect  of  fact  that  offset  of  value  of  per- 
sonal property  allowed  by  general  In- 
come Tax  Law  is  not  permitted  in 
provision  for  surtax  to  raise  bonus 
for  soldiers.     7-1617. 

Permitting  foreign  corporations  a  deduc- 
tion of  6  per  cent  of  capital  stock 
and  surplus  before  assessing  income 
taxes.    7-1617. 

When  exemption  is  arbitrary  or  whimsi- 
cal.   7-1617. 

Effect  of  fact  that  exemptions  in  one  class 
are  different  from  those  in  another. 
7-1617. 


TECHlfflCAI.  TERMS. 

JfeeesBity  of  giving  definition  of  legal  or 
technical  term  in  diffevent  parts  of 
instruct ionn  in  \rhich  it  is  employed. 
7-1,35   (caf<e  p.  120)  . 


TEI^EPHONES. 

Estoppel  bf  niunicipalily  to  deny  that  it 
gave  its  consent  to  franchise  to  tele^ 
phone  company  to  K«e  streets, 
7^124L8, 


*•-•-•• 


TEIXURIAN  GIX>BES. 

JPoioer  'of    school    disttHol    to    pi*ovidm, 
7-7Ptf. 


TENANT. 

See  Landlord  and  Tenant. 


TERM. 

Relief  against  judgment  after  term, 
Judgment. 


TERMINATION. 

Of  tenancy,  see  Landix)RD  and  Tenant. 
Of  contract  of  employment,  see  Masteb 
AND  Servant. 


TESTAMENTARY  OAPACITT. 

In  general,  see  Wills. 


As  to  moving  picture  theaters, 
Pictures. 


Moving 


♦♦ 


THREATENED  INJURY. 


Injunction  to  prevent,  see  Injunction. 


TIME 


•*• 


For  filing  order  granting  rehearing,  see 
Appeal  and  Error. 

To  present  note  for  payment,  see  Bills 
AND  Notes. 

To  present  claims  against  decedent's  es- 
tate, see  Executors  and  Administra- 
tors. 

Allegation  of,  in  indictment,  see  Indict- 
ment, ETC. 

For  seeking  relief  from  judgment,  see 
Judgment. 

Release  of  surety  by  extension  of,  see 
Principal  and  Surety. 


Tbe  dash  in  each  citation  stands  for  A.I#.R. 
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Of  taking^  effect  of  statute,  tee  Statutbs. 
Question  for  jury  as  to  reasonableness  of, 
see  Tbial. 

Presumption  and  burden  of  proof  as  to 
time  of  occurrence.    7-670. 


TITLE. 

Abstracts  of,  see  Abstracts. 

Sufficiency  of,  to  maintain  ejectment,  see 
Ejectment. 

Estoppel  as  to,  see  Estoppel. 

To  hig^hway,  see  Highways. 

Of  insured,  see  Insurance. 

Records  of,  see  Rbcords  and  RECORDING 
Laws. 

Passing  of  title  on  sale  of  personalty,  see 
Sale. 

Of  statute,  see  Statutes. 

Sufficiency  of,  as  between  vendor  and  ven- 
dee, see  Vendor  and  Purchaser. 

Effect  of  mortgage  to  convey  title.    7-152. 


TORTS. 

Joinder  of  cause  of  action  in  tort  with 
cause  of  action  on  contracts,  see  Ac- 
tion OR  Suit. 

Right  of  action  for,  see  Case. 


See  Commercial  Travelers. 


Verifiemtian  of  pieadingn  of  corporaUan 
dy  treasurer,    7'^4, 


TRESPASS. 

Right  of  tre^panser  to  credit  for  expeiuK- 
tures  in  producing,  oh  against  hia 
liahilUy  for  value  of,  oil  or  mineroL 
7^90S  (case  p,  901) . 

Recovery  by  owner  of  oil  lease  for  oil  de* 
livered  to  property  owner  by  trespass- 
er.   7-901. 

Effect  of  good  faith  on  liability  for  tres- 
pass of  one  entering  with  knowledge 
of  facts  which  make  his  claim  of  title 
invalid.    7-901. 


••-•- 


TRESPASS  ON  THE  CASE. 


See  Case. 


TOWNS. 

Estoppel  of,  see  Estoppel. 

ConHtitutionality  of  statuiea  authorizing 
toums  to  pay  bounties  or  pensionM  to 
soldiers    or    potifying    such    action. 

7-^1  eae. 


TRADE. 

Validity  of  agreement  in  restraint  of. 
Contracts. 


TRADEMARKS. 

Right  of  owner  of  trademaric  to  t^ntrol 
resale  price  of  trademarked  article, 
7'-4S2. 


TRANSFER  TAX. 


See  Taxes. 


TRANSITORY  ACTION. 


See  Venue. 


Im  gemeraL 

Continuance,  see  Continuance  and  Ai>- 

JOURNMENT. 

Matters  as  to  jury;  see  Jury. 

New  trial,  see  New  Trial. 

As  to  witnesses,  see  Witnesses. 

Trying  together  several  issues  on  pleas  in 
bar.    7-730. 

ObJectioBB  amd  ezeeptioBa. 

Consideration  of,  on  appeal,  see  Appeal 
AND  Error. 

Svbflftittias  ease  or  qnestloMS  to  jury. 

Submission  to  jury  of  issue  unsupported 
by  evidence.    7-1067. 

Necessity  of  submitting  to  jury  controvert- 
ed questions  on  both  sides  of  which 
there  is  evidence.    7-653. 

Question  whether  notice  of  accident  under 
insurance  policy  was  given  within  re- 
quired time  or  as  soon  thereafter  as 
was  reasonably  possible.    7-175. 

Question  whether  emergency  is  such,  in 
case  of  injury  to  employee,  as  to  justi- 
fy his  procuring  medical  service  with- 
out notifying  the  employer  as  required 
by  Workmen's  Compensation  Act. 
7-533. 

Question  whether  right  of  stoppage  in 
transitu  has  ceased.    7-1366. 


Heavy  italic  type  is  naed  for  aniiotatioiia;  roataii  type  for  cases. 
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t^uestion  whether  consig^nee  in  possession 
of  bill  of  lading  is  the  owner  of  the 
consignment  and  entitled  to  posses- 
sion.   7-1366. 

—  eanse  and  effeet. 

Question  whether  insured  committed  sui- 
cide or  died  as  result  of  accident. 
7-1213. 


Accident  insurance:  rea9onaJ>lene8B  of 
time  of  notice  of  accident  or  injury 
as  a  question  for  the  jury.  I-^ISO 
(cases  pp,  175,  1S2) , 

Reasonableness  as  to  time.    7-175. 

-^  Begliseace. 

Negligence  of  street  contractor  in  failing 
to  maintain  barriers  or  watchman  to 
warn  people  of  obstruction.     7-1189. 

Contributory  negligence.     7-1189. 

Deinnrrer  to  eTidenee. 

Refusal  to  reverse  because  of  erroneous 
instruction  where  verdict  attains  the 
same  result  as  would  have  been  at- 
tained had  the  court  sustained  a  de- 
murrer to  the  evidence,  as  it  should 
have  done.     7<-1213. 

iBstmctioasp 

Waiver  or  cure  of  objections  as  to,  see 

Appeal  and  Error. 
Prejudicial  error  as  to,  see  Appeal  and 

Error. 

Error  in  overruling  demurrer  cured  by 
instruction.     7-1598. 

Duty  to  send  case  to  jury  under  proper  in- 
structions.    7-1213. 

Estoppel  to  object  to  instruction.    7-268. 

—  OB  wl&At  n&atters  Becessary  or  proper. 

On  evidence  in  facts,  see  infra. 

Necessity  of  giving  definition  of  legal  or 
technical  term  in  different  parts  of 
iTiStructions  in  which  it  is  employed, 
7-^135    (case  p.  120). 

—  OB  evidemco  aBd  faots. 

Failure  of  judge  to  charge  on  circum- 
stantial evidence  as  gn^ound  for  new 
trial.     7-1110. 

Weight  or  amount  of  evidence.    7-1279. 

—  correetBOM   of  iBttrnctioas. 

Errors  waived  or  cured  below,  see  Ap- 
peal AND  Error. 

Prejudicial  error  as  to,  see  Appeal  and 
Error. 

* 

Vecessitff  of  repeating  definition  of  legal 
or  technical  term  in  different  parts 
of  instructions  in  which  it  is  eiH- 
ployed,     7—135  (case  p.  129)  . 

Estoppel  to  object  to  instruction.     7-268. 

Instructions  on  measure  of  damages  for 

injuries  to  personal  property.    7-268. 


Error  of  court  in  instruction  to  jury  in 
stating  the  issues  as  set  out  in  the 
complaint.     7-1189. 

Instruction  that  carrier  is  bound  to  pro- 
vide for  safe  entry  and  exit  of  its  pa- 
trons to  and  from  its  cars.     7-1671. 

Instruction  in  prosecution  for  perjury  in 
verifying  a  false  petition.     7-1279. 

FiBdiBgs  of  court. 

Review  of,  on  appeal,  see  Appeal  and 

Error. 
Findings  by  referee,  see  Reference. 

Verdict  or  fiBdiBgs  of  Jury. 

Review  of,   on  appeal,   see   Appeal  and 

Error. 
Excessive    or    inadequate    damages,    see 

Damages. 

Remittitur. 

On  appeal,  see  Appeal  and  Errchl 


TROVER. 

Interest  on  amount  of  recovery  for  con- 
version, see  Interest. 

Effect  of  transfer  of  note  indorsed  in 
blank  to  pass  title  which  will  support 
trover  agrainst  person  purchasing  the 
note  from  the  transferrer.    7-1658. 


^•» 


TRUST  DEEDS. 


See  HORTGAGfi. 


TRUSTEES. 

Of  corporations,  see  Corporations. 
In  general,  see  Trusts. 


TRUSTS. 

Ib  geBeral. 

For  husband  or  wife,  see  Husband  and 
Wife. 

Limitation  of  action  as  to,  see  Limitation 
of  Actions. 

Monopolistic  trusts,  see  Monopoly  and 
Combinations. 

Validity  as  affected  by  rule  against  per- 
petuities, see  Perpetuities. 

Fiduciary  capacity  of  agent,  see  Princi- 
pal and  Agent. 

BariHng  dower  by  a  conveyant^e  to  trus- 
tee.    7—243   (case  p.  23S)  . 
'*3iaHHachusetts    trusts,**      7^612     (case 

p.  eas). 
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Relief  under  prayer  for  general  relief  in 
bill  seeking  enforcement  of  an  alleged 
trust  in  land.     7-252. 

Application  to  certificates  of  shares  issued 
by  a  common-law  trust  of  act  of  Con- 
gress imposing  stamp  tax  upon  issues 
of  shares  of  stock.     7-608. 

Remanding  cause  with  leave  to  plaintiff 
to  ask  a  decree  for  the  amount  of  the 
trust  fund,  where  a  bill  seeking 
enforcement  of  an  alleged  trust  in 
land  because  of  the  investment  there- 
in of  a  trust  fund  fails  as  to  the 
trust  in  the  land  for  lack  of  proof 
of  investment  of  the  fund  in  the 
land.     7-252. 

Effect  of  a  mere  declaration  of  intention 
to  invest  a  trust  fund  in  certain 
property  to  create  a  trust  therein. 
7-252. 

Power  of  married  woman  to  declare  a 
trust  in  her  land.     7-252. 

Implied   or  eonstrnctive. 

Borrower  of  ward's  money  from  his  guar- 
dian without  security  as  a  trustee  of 
the  money.    7-^90. 


Liability  of  executor  or  administrator, 
see  Executors  and  Administrators. 

When  statute  begins  to  run  in  favor  of 
defaulting  trustee  or  sureties  on  his 
bond,  see  Limitation  op  Actions. 

Reniaindertnan  of  tru»t  fund, an  charge^ 
able-  vHth  fachcK  regarding  trtMfee^s 
tnlt«<*ondurt  during  life  of  life  ten- 
ant,    7— 102I    (coMe  p,  1014). 

Right  to  i4et  off  indebtedness  of  guardian 
or  other  pdufHar^f  against  elaitn  aria- 
ing  out  of  transaction  involving  ilev- 
astavit.     7—^194   (ease  p.  S0O). 

Liability  of  truf^ee  of  MasHavhus«*tts 
trust  for  negligenee,     7^0'J0. 

Liability  of  trustee  for  injury  to  person 
in  street  by  fall  of  part  of  structure 
of  eompletetl  building.     7^212, 

Individual  liability  of  trustee  for  injury 
to  person  or  property  of  third  iH*rson 
due  to  negligenee f  or  xHolation  of 
statute  or  ordinance,  in  ma^agetnent 
of  trust  estate.  7—40^  (case  p, 
390). 

Distributee  of  surety's  estate  as  proper 
party  in  action  on  trustee's  bond. 
7-1014. 

Time  for  presentation  against  estate  of 
surety  on  trustee's  bond  of  claim  for 
trustee's  defalcation.     7-1014. 

Right  of  appellate  court,  in  absence  of 
special  finding,  to  hold  as  matter  of 
law  that  laches  in  asserting  a  claim 
against  a  defaulting  trustee  preju- 
diced the  sureties  on  his  bond. 
7-1014. 

—  compeBBatlom. 

"Death  of  tr^istee  as  affecting  right  to  ooiit- 
pensation.     7^t,'%0&   (case  p.  1&90)  . 


Discretionary  power  of  surrogate  to 
allow  oommissions  to  testamentary 
trustee  who  4liea  after  reeeiving  the 
estate  but  before  accounting.    7-1590. 

Rigkts  of  ereditors. 

Rights  of  'creditors  of  MassaHtusetts 
trust.     7^e2S. 


imOBBTAIlfTT  AMB  HfDEFIHITB- 


Definiteness  of  power  of  attorney  to  con- 
fess judgment.    7-730. 


VTmiBCUOBED  PRIHCIPAI*. 

Rights  of,  see  Principal  and  Agent. 


UNIFORXITT. 

In  taxation,  see  Taxes. 


UNITED    STATES. 

Relation  of  state  to  Federal  government* 
see  State. 


♦^ 


VNITED  STATES  SimRElCE  COURT. 


State    court   following   decisions   of, 

Ck>UBT8. 


UNREASONABIX  SEARCHES. 

See  Search  and  Seizure. 


USE. 


Dedication  by,  see  Dedication. 


USURY. 

■Aoceplnnoe  of  secret  compensation  bjr 
banJc  officer  or  employee  in  tnakin^ 
a  loan  by  the  bottle  as  charging  the 
banU  uHlh  usury,  7^^139  (case  p. 
137). 

Liability  of  state  bank  reincorporated  as 
a  national  bank  for  usury  collected 
by  the  old  bank.    7-137. 
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VACAXCT. 

In  ofSce,  see  Officers. 


♦^ 


VAUTB. 

Estimate  of  value  of  property  taken  in 
condemnation  proceedingrs,  see  Dam- 

AGES. 

Determining  value  of  building  and  fixing 
damages  for  its  destruction  or  in- 
jury, see  Damages. 

Opinion  evidence  as  to,  see  Evidence. 

Evidence  as  to,  generally,  see  Evidence. 


VAiri.TS. 

In  highway,  see  Highways. 


VENDOR  AND  PURCHASER. 
Ib  general. 

Covenants  between,  see  Covenants  and 
Conditions. 

As  to  deeds,  see  Deeds. 

Estoppel  by  deed,  see  Estoppel. 

Ownership  of  vendor  or  vendee  within 
meaning  of  insurance  policy,  see  In- 
surance. 

Rights  and  duties  of  purchasers  at  judi- 
cial sale,  see  Judicial  Sale. 

Mjiahility  of  grantor  for  injury  to  pernon 
in  Htreet  by  fall  of  part  of  Hlvuvtare 
of  cotnpleied  huilding.     I'-Slii. 

Matification  by  corporation  of  unaiithor^ 
ized  contract  to  purcluuie  or  ttell 
realty  or  chattel  real  entered  into  by 
officer  by  atweptance  and  retention 
of  benefits,    l^-l^ita  (cane  p.  1440.) . 

Presumption  that  grantor  did  not  intend 
to  convey  more  than  he  owned. 
7-855. 

Abstracts  I  title. 

Bight  of  vendee  to  record  title  where 
vendor  covenants  to  furnish  abstract 
showing  title.  '7^1166  (case  p. 
1162). 

Agreement  to  furnish  abstract  showing 
good  title  as  implying  that  time  is  to 
be  allowed  for  examination.     7-1162. 

Sufficiency  of  notification  that  abstract 
required  by  contract  does  not  show 
good  title.    7-1162. 

Waiver  of  provision  requiring  abstract 
showing  good  title.    .7-1162. 

Power  of  courts  to  substitute  a  different 
contract  for  one  calling  for  market- 
able title.    7-1162. 

Title  by  adverse  possession  as  market- 
able.    7-1162. 


▼ENUE. 

Right  of  courts  of  one  state  to  enforce 
laws  of,  or  causes  of  action  arising 
in,  another  state,  see  Conflict  of 
Laws. 

Of  action  for  injury  to  fish  trap.    7-653. 


VERDICT. 

Review  of,  on  appeal,  see  Appeal  and 
Error. 


VERIFICATION. 

Of  pleading,  see  Pleading. 


••-•- 


VESTED  RIGHT. 

See  Constitutional  Law. 


VICE  PRESIDENT. 

Verification  of  pleadings  of  corporation 
by  vice  preniilent.     7^24. 


♦^ 


VIOLATIOM  OF  IiAW. 

Individual  liability  of  trustee  for  injury 
to  person  or  property  of  third  person 
due  to  violation  of  statute  or  ordi* 
nance  in  management  of  trust  estate, 
7—408    (case  p.  390)  „ 


VOl-UNTARY  ACT. 

Death  or  injury  resulting  from  insured's 
voluntary  act  as  catised  by  aooideni 
or  accidental  means.  7^^1181  (i 
p.  1129). 


VOLUNTARY  ASSOCIATIOHS. 

See  Associations. 


"•-•♦ 


VOLUIITEERS. 

Ifounties  offered  as  inducement  to  volun^ 
teers  for  military  service.     7'-! 036, 
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Of  error  in  trial  court,  see  Apfbal  ano 

Error. 
By  insurer,  see  Insurance. 
Of  covenants  in  lease,  see  Landlord  and 

Tenant. 

By  vendee  of  provision  of  contract  re- 
quiring abstract  showing  good  title. 
7-1162. 


[7 


WAIXS. 

Fall  of,  see  Falling  Objects. 


WAR. 

See  also  Army  and  Navy. 

What  utterances  in  time  of  war  are  pro- 
tected by  constitutional  guaranty  of 
freedom  of  speech.     7-1610. 


WARDS. 

See  Guardian  and  Ward. 


WAREHOUSEMEN. 

Right  of  stoppage  in  iranHitu  as  appW 
cable  to  goods  in  possension  of  car- 
Tier  am  u^arehouseman.     7-^1390, 


WARRANTS. 

Of  county,  see  Counties. 

Search    warrant,    see   Search   and    Sei« 

ZURE. 


See  also  Irrigation. 
Proximate  cause  of  injury  by, 
IMATB  Gausb. 


Wkat  waters  are  mavlgable. 

Columbia   river  as  a  navigable  stream. 
7-653. 

Rlgkts  of  BATigatloa. 


Liability  for  dmmage  by  vessel  to  nets  or 
other  articles  used  i/n  fisMng. 
7— 6«7  (caee  p.  0^3) . 

Duty  of  one' navigating  a  public  river  to 

keep    within    the  channel   or    usual 

course.     7-653. 
Right  of  navigation  as  paramount  to  that 

of  fishery.    7-653. 
Licensed   fish   trap   as  an   unlawful  ob> 

struction.    7-653. 
Duty  of  navigator  to  avoid  unnecessary 

injury  to  fisherman  or  his  property. 

7-653. 

Wator  rigkts  mmd  easeateiits  as  betweom 
individuals. 

Water  as  boundary  between  private  prop- 
erty, see  Boundaries. 

Liability  for  damages  to  riparian  otener 
by  means  adopted  to  protect  bridge 
or  other  structure  in  or  across  streams 
at  time  of  flood.  7— 116  Ceoae  p, 
112). 

Liability  for  negligence  in  the  construc- 
tion and  maintenance  of  a  hydraulie 
or  similar  work.    7-129. 

Right  of  riparian  owner  to  erect  barriers 
or  dikes  on  his  own  land  for  purpose 
of  confining  flood  waters  within  nat- 
ural banks  of  stream.    7-112. 

Liability  for  damages  arising  from  un- 
precedented flood  of  waters.     7-112. 


WARRAIVT  OF  ATTORHST. 

See  Power  or  Aitoiu4ey. 


Power    of    school    district    tm 
7^79S  (case  p.  788) . 

Construction  of  contract  to  drill;  when 
contract  is  sufilciently  performed. 
7-788. 


WARRAMTT. 

On  sale  of  personalty,  see  Salb. 


WATCHMAH. 

IHity  of  oumer  or  oooupanl  of  building  to 
tvatchman  or  caretaker  furnished 
by  detective  agency.  7—1701  (case 
p.  1697). 


WLDOW. 

Dower  of,  see  Doweb. 


wnxs. 

Matters  concerning  executors  and  admin- 
istrators,   see    Executors    and    Ad> 

MINI8TRAT0RS. 

Tax  on  gifts  by,  see  Taxbs. 


Heavy  italie  typo  is  used  for  amaotatloBs;  veimmM  type  for  eases. 
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TestaatemtAvy  eapA«ity« 

AduiissihUity  ami  probative  force  of  ad- 
jtulication  of  intianity  on  imtue  of  teS' 
tamenlary    t'opacUy.       7^5S1,     602 
(case  p.  5i>S) . 

Admissibility  of  declarations  of  testator 
on  question  of  his  testamentary  ca- 
pacity.   7-558. 

Probate;  contest. 

Admissibility  in  will  contest  of  evidence 
on  question  of  testamentary  capacity, 
see  supra. 

Right  of  executor  to  an  allowance  for  ex- 
penses incurred  in  unsuccessful  at- 
tempt to  uphold  particular  provi- 
sions of  will,  7^1499  (case  p. 
1499). 

Prejudicial  error  in  admission  of  evi- 
dence.   7-568. 


WITNESSES. 

Contempt  by,  see  Contempt. 

Privileged  communications  to,  see  Evi- 
dence. 

Opinions  and  conclusions  of,  see  Evi- 
dence. 

New  trial  for  errors  pertaining  to,  see 
New  Trial. 

CofltpeteBcy. 

Competency  of  person  giving  opinion,  see 

Evidence. 
As    to    privileged    communications,    see 

Evidence. 

Admissibility  and  probative  force  on  is- 
sue of  competency  to  testify ,  of  evi- 
dence  that  witness  had  been  ad- 
judged incompetent  or  had  bei*n  con- 
fined in  insane  asylxun,  7—564, 
006. 

—  knabaad  or  wife. 

Right  of  wife  to  testify  to  nonaccess  by 
her  husband  after  separation  from 
him  in  a  controversy  as  to  the  legit- 
imacy of  her  child.    7-313. 

—  effect  of  deatli. 

Handwriting  of  deceased  person  as  a  per- 
sonal transaction  or  communication 
between  such  person  and  another 
claiming  rights  under  or  against  a 
document  purporting  to  have  been 
signed  by  the  former,  so  as  to  render 
the  latter  incompetent  to  express 
opinion  as  to  genuineness  of  signa- 
ture.    7-252. 

Cross-ezamlnatlon. 

CroHS'f'jcamination  of  witness  calleil  to 
testify  on  particular  point  or  under 
onler  of  court.  7^1119  (case  p. 
lllO). 


Privilege. 

Right  of  witness  to  refuse  to  testify  be- 
cause he  considers  the  matter  in- 
quired about  as  his  private  and  per- 
sonal business.     7-339. 

CredibiUty. 

Power  of  appellate  court  to  pass  upon. 
7-1510. 


WORDS   AND   PHRASES. 

Act  of  God.    7-129. 

Act  to  be  done.    7-1006  note. 

Agn^iculture.     7-1285. 

Apparatus.    7-795. 

Appendage.    7-795  note. 

Appliances.     7-796. 

Caption.    7-1517  note. 

Colored.     7-895. 

Contemplation  of  death.    7-1028« 

Furniture.    7-796  note. 

Husbandry.    7-1285. 

Independent  contractor.    7-1285. 

Indictment.     7-1531  note. 

Indictment  of  a  grand  jury.    7-1551  note. 

Irreparable  injury.    7-741. 

Labor.     7-1149. 

Manual  labor.     7-1149. 

Mechanical.     7-1149. 

Mechanical  labor.     7-1149. 

Medical  aid  or- service.     7-542. 

Mercantile.    7-1581. 

Merchandise.     7-1581. 

Negligence.    7-135  note. 

Officer  de  facto.     7-1678. 

Persons  in  authority.     7-417;  7-419  note. 

Provided.     7-539. 

Proximate  cause.    7-129. 

Requirements.     7-498  note. 

School.     7-1688. 

Stock  of  merchandise.    7-1581. 

Stoppage  in  transitu.     7-1380  note. 

Surgical  aid.    7-542. 

Trader.    7-1581. 

Transit     7-1389  note. 


♦^ 


WORKMEN*S  COMPENSATION. 

Proximate  cause  of  injury,  see  Prox- 
imate Cause. 

Constmotion  of  act. 

Meaning  of  word  ^'provided"  in  provisions 
of  Workmen's  Compensation  Act  as 
to  employer's  liability  for  medical 
and  hospital  expenses.     7-539. 

Validity  of  act. 

Fact  that  act  imposes  a  charge,  not  upon 
the  individual  employer,  but  on  the 
branch  of  industry  in  which  he  is 
engaged,  and  gives  him  an  oppor- 
tunity to  protect  himself  by  insur- 
ance, as  rendering  act  constitutional. 
7-1291. 

ReTiew  of  deeisions  of  Commission. 

Question  whether  infection  of  the  face 
from  wound  on  the  foot  of  a  work- 
man is  the  proximate  result  of 
wound  as  one  of  fact.     7-1180. 
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Right  of  court  to  annul  finding  based  on 
probative  facts  which  fail  to  estab- 
lish the  ultimate  facts  found. 
7-1291. 

Right  of  court  reviewing  action  of  Work- 
men's Compensation  Commission  ia 
awarding  compensation  for  injury  to 
order  excution  in  case  of  affirmance. 
7-1611. 


is 

aot« 


eatployee  within  meaming  of 


Independent  contractor  as  within  opera- 
tion of  Workmen's  Compensation 
Act.     7-1285. 

What  eatployflfteBta  are  wltkin  proTi- 
sioiiB  of  act. 

Appiicatian    to    empfoyees    engaged    in 

fanning,     '7^1290    (catten  pp,   J 2^5, 

1201). 
Employees  iWI/iin  proviMon  applieahle  to 

the        **  operation       of       railroads. *' 

l^lieo    (rase  p,  1149). 

Person  employed  by  farmer  to  devote  his 
entire  time  to  repair  of  farm  imple- 
ments as  one  engaged  in  farming. 
7-1291. 

Billing  clerk  in  railroad  freight  office  as 
person  engaged  in  manual  or  me- 
chanical labor.     7-1149. 

Meaning  of  term  "manual  labor."    7-1149. 

Wkat  injuries  are  within  proriaiona  of 
act. 

Compensation  as  affected  by  external  in* 
fection  front,  or  subsequent  incident 
off  original  injury,  7^1 1S€  (case 
p.   IISO). 

—  accident. 

Hemorrhage  as  an  accident.  7^1614 
(cane  p.  1011). 

What  included  in  words  ''accidental  in- 
jury" as  used  in  Compensation  Act. 
7-1611. 

Rupture  of  the  aorta  by  increased  blood 
pressure  due  to  overexertion  by 
workman.     7-1611. 


—  injuries  arising  ont  of  or  ii 
of  enployment. 


conrso 


injuries  received  while  performing  serv- 
ice for  employer  before  or  after 
hours  as  arising  out  of  and  in  tite 
course  of  employment.  7^107S 
(cases  pp.  1071,  107 d). 

injurjf  through  curiosity  as  arising  out 
of  and  in  the  course  of  employtnent, 
7-1,705    (case  p.   1301). 

Statement  of  rule  that  injury  must  arise 
out  of  employment.    7-1301. 

General  rule  as  to  when  injury  arises  out 
of  employment.     7-1301. 

Injury  to  billing  clerk  falling  into  hole  in 
platform  used  by  employee.s  in  going 
to  and  from  their  work.     7-1149. 


Injury  by  explosion  of  refuse  being 
dumped  by  a  public  scavenger,  to 
one  whose  employment  was  not  con- 
nected with  the  handling  of  the 
refuse.     7-1301. 

Injury  received  in  attempting  to  extin- 
guish fire  discovered  by  employee 
after  termination  of  working  hours. 
7-1071. 

When  injury  is  due  to  accident  due  to  a 
condition  or  conditions  of  employ- 
ment.    7-1149. 


Who  entitled  to  eonapei 

When  woman  is  not  living  with  husband 
within  meaning  of  act.    7-1071. 

Dependence  of  wife  on  husband  for  sup- 
port.   7-1071. 

Extent  of  recoTcry;  hospital  ejcpenses; 
snrgioal  aid. 

Liability  of  employer  or  insurance  ront- 
jtany  for  medical  and  hospital  aid 
fumisfied  to  injured  employee. 
7-545    (cases  pp.  &aa,  S39,  '&42) . 

Artificial  limb  as  within  the  surgical  aid 
to  which  an  injured  employee  is  en- 
titled.    7-542. 

Notice  of  injnry. 

What  will  excuse  failure  to  give  imme- 
diate notice  to  employer  of  injury  to 
employee.    7-533. 

Effect  on  employer's  liability  to  furnish 
free  medical  and  hospital  service  to 
injured  employee,  of  failure  to  give 
him  immediate  notice  of  injury. 
7-533. 

Actions  to  recoTer;  defenses. 

Question  for  jury  as  to  whether  emergen- 
cy is  such  as  to  justify  injured 
employee  in  procuring  medical  serv- 
ice without  notifying  employer  of  his 
injury.    7-533. 

—  defenses.  - 

Failure  to  give  notice  of  injury,  see  supra. 

Negligence  of  workman  with  injured  foot 
in  attempting  to  treat  it  at  home 
after  it  had  been  dressed  at  the  hos- 
pital and  he  had  been  told  to  report 
again  at  the  hospital.    7-1180. 


WBIT  AKD  PROCBSS. 

Power  to  amend  nunc  pro  tune  return 
of  service  of  sttmmons  in  dirorct* 
suit.     7^1 14S    (case  p.   1143). 

Service  of  summons,  and  not  the  retarn 
of  service,  as  giving  the  court  juris- 
diction.   7-1143. 

Appealability  of  order  setting  aside  an 
aivendment  of  return  of  summons  in 
divorce  proceedings  and  vacating  the 
decree.     7-1143. 

Necessity  of  notice  to  the  opposite  party 
to  authorize  amendment  of  return  of 
service.     7-1143. 
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